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QUESTIONS FRESENTER

The Petitioner has mised the following two guestions in his
Petition for Wit of Cortiorari bafore this Court:

1.  Whsther an sction brought by a death-sentenced
priscosr pursuant to 42 USC. § 1983, which does not attack a
conviction oF sontewcs, is ~ simply because the person is under a
sonsence of death — & be treated a3 2 habeas corpus case subject 10 the
restriction on successive petitions wihich categorically prociudes
review of any constitutional violastion not related to inmnocence (as the
Fourth, Fifth and Elgveoth Circuite hold), of can be maintmined 28 §
1983 action (as the Sixth, Eighth and Ninth Cirouits and several lower
courts hold)?

2. Whether & cutdown prooedure, which involves pain
and smutilation, conducted prior to an exscution by lethal injection,
violates the Eighth Amesndmont o the United States Constingion?
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STATEMENT OF INTEREST OF AMICE CURIAF,

Bech amicus curise is a practicing physician in the State of
Alsbams’. The amici curiss have been informed of the medical
prooedures the Raspondents bave proposed using to gain venous
access to the Petitioner to executs him by lethal injection.

The proposed medical procedures concem us as physicians for
& sumber of reasons. First, obtaining central venous access is a
complex modical procedure that involves serious risks and should only
be performed by propery trained personnel. In this sicustion the
Respondents will not disclosa the credentials of the people who will be
performing the procedure, including whether or mot the physician s
actuaily licensed to practice medicine in the State of Atabama or any
othor state. We are also concerned because it is apparent o us that the
Respondents hope to implement a plan that wes not designed by
competent, credentisled physicians, and thereby are placing the
Petitioner at high risk of enduring severs and needless pain and
suffering. .

lPIIl'mtORhle37.§. Rie (5% [ Liw
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The Respondents must gain venous access to the Petitioner in
wdummmﬁmb;;wwm..vwmmbc
obtained in most poopla by placing & very thin ostheter under the ki
in the hund or arm. Gaining venous access in this menper is refiorred
0 as peripberal venous acoess and is & relatively simple prootdure.

Gliﬂlﬂl'wivhml venous aocesy may be difffoult or
cstentially impossible in somc patients. When dealing with theso
people, ceniral venous socess must be obtained, which involves
obtaining acoass to a central vein soch as those in the chest and
sbdomen. Cantral venous accens ean only be achieved via a relativily
complicated medical procedure.

The Respondents have cssentially conceded that they will not
be able to gin peripheral venous acoess to the Petitioner in order 1o
execute him by lethal injection. As such, they will have 10 perform an
jwvasive medical procedure to gain central venous scoess to the
Petitioner prior %0 his cxecution.

Thers are two predominent methods for obtaining central
venous access - - the percutancous technique and the cut down
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technique. In the overwhelming majority of situations where central
venous acoess is roquired, the percutaneous technique is heavily
favored over the out down technique. ‘This is becsuse the percutancous
technique is less invasive, less painful, safer, faster, easier to leamn,
casior to tench, and easier to perform.

Attempts to gain central venous access should only be mads by
skilled, experienced physicians who have been specially trincd to
perform the requisite medical procedwres. It canmot be emphasized
enough that merely being a physician in no way qualifies a person to
perform medical procedures to gain cetral venous acoess.

Many serious and puinful complications may arise while a
cantral venois catheier is being plsced. These complications include
severe pain, hemorrhago (severe bleeding), serious cardiac arrhythnmiss
(sbnormal beating of the hestt causing shock), and pnsumnethorax
(lung collapss dus to0 collection of air between the lung and chest
wall). Additionally, the amoust of pain caused by the prooadurs is
relsted to the experience of the medical practitioner performing the
procedure.
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For some unknowt resson, the Respondents intead 10 use the
cut down procedure instead of the percutansous procedure. The
Respondents also refuse to disclose the credentials and experience of
the medics) personnet who will be in charge of performing the cut
down procedure,

Based on the sosnt information that the Respondents have
disclased, it appears that people with sufficient medical knowledge
have not designed the medical procedure boing prepared by the
Respondents. Furthermore, there are no sssurances that & competent,
qulified, licensed physician will bo performing the madical
procedures proposed by the Respondents.

OFf no swmall concorn is the fact that the proposed medical
procecures deacribed by the Respondents include references w0
analomy not present in human beings. In addition, the Respondents
use the terms "percutancous technique® and "cut down technique”
interclangesbly when the techniques are compietely distinet.

Bassd upon the foregoing, the amici curine heve grave
concamns about the medical procadiwes proposed by the Respondents.
The amici curise strangly recommend that the Petitioner’s execotion
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b¢ postponed umil the Respondents disclose a medically sound,
detailed description of the prooedime that will be undertaken ay well as
& description of the experience and credentinls of the medical
personncl who will be perfamting the procedure.
ABGUMENT

L INTRODUCTION

The Reaponderts have encountered a unique problem in the
Putitioner’s case involving the neod for medical procaduras to be
puhtundmﬂu?eﬁﬁmuin«daix.thkemm:oph
intruvonous acoess 1o the Petitioner for the purpose of executing him
by lethal injection, It the intent of the amici curise to outline some of
the considerations surrounding intravenous sccess and alyo to explain
the bases for our concems about the medical procedures for gaining
intravenous access to the Petitioner which are being coatemplated by
the Raspondents.

.  BASIC CONSIDERATIONS REGARDING
INTRAVENOUS ACCESS

Obteining intrevenous access is a common and essential
procedure in the contemporary practice of medicine, because many
drugs ame only effective if delivered directly into the venous system.

3
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hthevulmqioritycfﬁmﬁom.m:mhusﬂy
obisined by placing a very thin catheter {the same dismetes or smaller
than the wire of a coat hanger) into a vein locsicd just wnder the skin in
the hand or . This is called “peripberal access”, as comtrasted with
“cantral acceas™ which makes use of & “central vein” such as these in
the chest and sbdomen. Peripheral access is vnually a minos procedure
that cauges & small amount of pain or discomfort, comparable to that
caused by a vaccination.

Unfortunately, in some patients periphers] aocess cannot casily
bo obtained, o is casentially impossible to obtain, One ciroumstance

whers this problem is commonly encounmered is in patients who have

receivod chemotherapy, which causes injury sd scarring of periphers!
subcutancous veins. As their veins detoriorate, & point is reachad
where the yoarch for periphoral scoesss becomes arduows and
agonizing, snd the petient and physicisn reach & joint decision 10 placa
8 central intravenous catheter, This decision is not reached lightly, ue
placement of & cheamic indwelling central cathoter is a noo-trivial
surgical procodure that iuvolves pain and risk. Often the paticnt is
referred to & physician with expertisa in obtuining vascular access; as
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many physicians do not themsclves have the experience and
credentials 0 place a central calheter or to trest the complications that
are associated with the procedurs. Other clnical situstions that
involve difficult intrevenous access include obese patients (in whom
the suboutancous veins are obecured by adipose tissus), patients who
have teken corticosteroids for diseases such as sthritis and Jupis,
patients who suiler from disbetes and regularly inject insulin, and
patients with & history of intravenous drug sbuse. Additionsily, some
Datients without any apparent roason just have no readily acostsible
peripharal vens.

Cemral venous access is indiessed in several other clinical
situations. M’nmﬂa,pnﬁmm&rpimmqiw surgery often
undergo central ling placoment (usually after general ancsthesia hay
beon induced) for the purposcs of delivering large volumes of blood
snd fluids to treat anticipated inimoperative bloeding Patients
undergoing cardiac catheterizaton for diagnostic purposes may also
require the placement of central venous catheters. Central access is
also required for the placement of implanted cardiac peccmakezy. The
sbove list is not intendsd to be comprechensive, but rather is presented
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for the purpose of conveying the scope of settings in which central
inttravenous access may be raquired.

kt should be noted that ju the grest majority of the above-
referenced thesapeutic situstions, peripheral ixtravenous access is
obtained prior t embarking oa the central venous access procedure.
This allows the practitioner to administer painkillars and sedatives
which render the centyal venous access procedure virtually innocuous.
In the rare and unfiwtunste situation whete periphers! intravesous
scosss cunhot be estsbiished beftwe placing the central line, the
experionde is physically grucling, painful, and arduous for the person
undergoing the procedure.
. TECHNIQUES FOR OBTAINING CENTRAL VENOUS

ACCESS

Puting aside rarcly used meehods, it is Gair to say that two maia
techniques are weed for obtaining cewtral veoous ucoess.  One
technique, which i the most commonly used twday, is called the
"percutancows tocimique”. This involves inserting 2 neccdle thwough
the skin and into the vein, then passing & thin wire through the fumen
of the needie, then removing the needle over the wire to leave the wirs
placed in the vein, aud then finatly advancing o thin flexibla catheter
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over the wire into the vein. The wite can then be removed, loaving the
catheter in the vein. Usunily this procedure is performad in the groin
(femoral vein), the neck (internal or external jugulsr vein), or under
the collar bone (subclavian vein).

The second technique for obtaining central intravenous access
is called the cut down technique. This involves the use of a acalpel to
make & series of incisions through the skin, the suboutaneocus far, snd
the wndcrlying muscle, to reach the reladvely deeply locased central
vein. The length of these incisions is in the range of two inches and
depends upon a variety of faciors including focation of the incision,
degree of scasting, depth of the vessel, and the skill of the surgoom. As
with the pefeutansous techmique, this procedire is usually performed
in the groin (femors! vein), the nack (intermal or external jugular vein),
or under the collar bone (subclavian vein). The cut dows technique is
also used to obtain sccess o veins in the aom and Jeg, panticularly in
the sctting of shock from traums, wherw bleeding has cinptied the
vasculas systom and percutineous sccess iv thereby made difficult.
Unlike the percutansous technigue, the cut down technique requires an
armey of surgical tools including hemosiats, retractors, scissors, and
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sotipels, The procedure typically requircs the use of clectrocaumery,
which is used to stop bleeding by buming the cpen ends of blood
vessels.

Tho sclection betwesn thess tochniques is s therapectic
decision that is made by the practitioner based on the considerations of
the individual situstinn.  Neverthaless, we state with confidence that in
the averwhelming majority of sifustions where central acocss is
required, the percutancons technique i hegvily favored over the cut
down procedure. The reasons for this aro simple: corapared with the
cut down technique, the percutaneons technique is less invasive, less
puinful, loos expensive, mfer, fhstor, cusier io lsam, casier to teach,

and easier to perform,
IV. QUALIFICATIONS POR OBTAINING CENTRAL
ACCESS

Obtaining central venous access, whether by the percutaneous
technique or the cwt down technique, is a significant medical
Meocedyre that requires skill, judgment, and experience. These
procedures are typically taught during post- graduste medical residency
trainipg, and invalve “clbow to ethow™ supervision by an experienced
practitioner,  Some medical specialtis (incloding  surgery,
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anesthesiology, cmodiclogy, inwensive care, and interventional
radiology) frequently involve placement of contral venous cathcwrs.
In other modical specialtics, it is frequently the ¢ase that & patient
requiting central venous access will be raferred to & physician with
expertise and proficiency in performing the prooedure.

For physicians to be penmitted to practice in & given hospital,
they must apply for and receive admitting privileges, As pwt of this
process, a physicien will apply for permimion 10 perform various
procedures, and hospitals have in place systems for ascertaining
whether such procedure privileges should be granted. Obmining
oentral venous access, whether by the peroutaneous technique or the
cut down technique, is & procadure tha is specifically privileged by
hospitals, mssymilronmmwmalm
of ensuring that persoune! posseating adequate taining and experience
care for patients. In particular, in granting privileges for performing
central venous access a hospital bosrd would naed evidence thet &
physician performs the procedure with significant frequency and has
appropriste credentialy.  Among the required credentials would be
svidence of aotive state liccnsure, A hospital would also need to

1
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review & physician's career record to ensure that there was no history
of licensure rvocation for misconduit or incompetence, [Lis very

V. COMPLICATIONS OF FLACING CENTRAL VENOUS
CATHETERS

One of the reasons for requiring credentialing for obtaining
central venous access is that the procedwes sre associsted with
significant complications. These complicstions include puin,
hemorhage (severe bleeding), owrdiac arthytixnins, and poownothorax
(sccunmuiation of sir in the space between the hung and inner chest
wall, causing lung collapse and wuffocation). The amount of pain
caused by the procedure is related to the experience of the practitioner.
A skilled practitioner will spend less time *“fishing arcund” to find the
location of the vein and will be more adept at cffoctively infllirating
local snasthesis to make the procedure more corafortable.

Hemorrhage can occur bocause of lacersting or rupturing the
Iarge blood vessels that arc the targets of the procedwe,  Hemorrhags
cen bo external or intermal. If it is externsl, one resuit can be
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widespread distribution of blood throughout the operstive field,
including the drapes covering the paticnt's fce, the floor, the medies]
personniel, and the operating tsble. I the hemomhage is intemal,
expertise and experience is often required to recognize the problem
and provide approprisie treatment. Hemorrhage, whils not painful per
se, is extraordinarily distressing and is sssocisted with Dauses,
shortness of breath, a sense of suffocation, and terror,

Carding arrhythmias (sbnommal besting of the heurt) can be
triggerad by inadvertent stimulation of the hesrt muscle by the cathetor
or wire. These urthythmiss can cause s profbund lowsting of blood
pressure, which like hemorrhage is extremely distressing. 1If that were
to occur, the patient would likely require eloctrical defiibrillation or
eloctrical cardioversion, both of which woeld bum the skin snd
produce an exmordinarily agonirzing experience for & comscious
patient.

Finafly, the complication of paeumothorax can be caused by
inadvertently puncturing the thin sa¢ that scparates the lungs from the
imner side of the chest wall. The resulting lung collapse is peinful and
extremely distressing. cxusing sulfocstion and sometimes death. The

13

AA002662



TULTUUUUTVEULDG

trestment of pneumothorax involves the invertion of ang or more large
diameter tubes (apgwoximately one-half inch i diameter) betwoen the
riba and deep into the chest to evacuats tho sir. This procedure is
painful, should only be performed by experienced practitioners, and is
sccompanied by it own set of catastrophic complications.

It should be noted tht in most clinical situations in which
contral vemous access is being obtaived, paripheral intravenous access
bas aiready beou asahlished. Peripheral lines play & critiosd rolé in the
treatment of the sbove-desoribed complications because they pormit
the administration of painkillers and sodstives, dmgs for treating
anhythmias, and allow for the infision of biood wnd cther fiuids o
trest bomorhage. Logieally, In a setting where central acoess is
required because periphernl access could not be achicved, thess
complications are maxh maore fasrsome and difficult to mansge.

YL CONCERNS OF AMICI CURIAX REGARDING THE

STATE OF ALABAMA'S FROPOSED PROCEDURES

TO OBTAIN CENTRAL VENOUS ACCESS IN THX

PETITIONER

1t is ow understending that tho Petitioner has u hiskory of

difficult intravenous access. The sfidavit of Warden Grantt Culliver

statey that difficulty is anticipaisd in obtaining infravenous sccess and
4
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that a plan has been formulsted to obtain central vencus access. 1t is
owr further ynderstanding that this plan iuvolves: sticmapting catheter
placement int the groin, the neck, or tha aem,

It is our understanding that the Respondents bave refused to
disclose the State of Alabama’s protocol for lethal injection and have
disclosed very little information about the methods that will be
employed in atiempts to gain vepous access in the Petitioner. [t is owr
further understanding that the Respondants have not disclosed any
information ahout the personnel who will be plscing the cenimal
catheter in the Petitioner, including information ebout the persorncl's
credentisls and experionce. Indeed. it is not even known whwther the
individuasl who will be performing the medicel procedure holds &
wﬁmwmcﬁnmdﬁmhhm&ﬁam«m‘
other state. Thus, thars is ne assurance or basis for confidence that a
suitably proficient practitioner will perform the medical procedure.

The failure on the part of the Respoadents to peovide this
information makes it impossible to rationally ascertain whether or not
reasonsble sieps have boen taken to ensuye that the procedure will not
be bungled and cause extrame suffering and distress to the Petitioner.

15
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Warden Culliver in his affidavit statcs that if the camnl
intravenous sccess is obtained via the neck, the “external carotid vein®
will be used. There is no such structure in human beings, and it is aot
credible to the amizi curiss that & trsined plysiclan or practitioner
would even mistakenly uso this term. Oddly, an affidavit by Dr. Mo
Sennier also uses the termm “oxtornal cavotid vein™.  The use of this
torm bospoaks the prescnce of less thw 2 ghimmar of familiseity with
the procedure and buttresses our conoarn that the personnel recruited
by the Respondants for this procedure will not posscs the requisite
proficicacy and expertise. It is difficult to believe that any personncl
currcntly emplayed by the Respondents posscss the roquisits expertise
to perform, review, or “sign off* on the procedures proposed by the
Raspondents.

It is oue understanding that Warden Culliver's initial plan was
to place the central lins twenty-four hours in advance of the exscution.
This plan reficcts a troubling lack of judgment. The fict that Wisden
Culliver retracted this ill-edvised plax, cventuslly asserting that the
procedure would be performed one or two howrs prior to the execution,
does nothing 1o mitigats the fact that he mado the proposal and, for a
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period of time, defended it. Also, it is our undsrstanding that Warden
Culliver initially informed the Petitioner that the procedure would
involve an incision & quarter of an inch in length but later informed the
Petitioner, as is reflected In his affidavit, that the incision would be
approximately two inches in leagth. Warden Cufliver clearly lacks the
expérience and expertize 10 maks decisions about the medical fowtures
of the procedure,

1t is also our understanding that during carly discussions about
plans to obtain intravenous access in the Petitioner, Warden Culliver
used the term “cut-down” to refer 10 the percutansous procedwre, As
deacribed above, the two procedures are very different, and in virrually
all cases it is preferable 10 use the pereutaneous technique.  Warden
Culliver's failure to discern the distinctions between these procedures,
in conjunction with his appareat prominent role in designing the
procedure, strongly suggests that the Petitioner is at risk for being
subjected to & poorly designed peocedure.

In sumntary, the procedures for obtaining central venous soocss
arc compicx medical procedures that require training and skill and
should only be performed by experienced and credentialed personnel.

17
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Warden Culliver's approach thus far has been to conceal fiom the
Petiftonar the nature of the procadure to be performed snd the
qualifications of the persoant] who will be performing it. Based upon
the scant information thet has heen provided by the Respondents, the
amici curise are concerned that the Petitioner is at grest risk of
expariancing uomeoessary suffering and pain,
VIL. CONCLUSION

In view of the sbove-described problems, exch amicis curise
cannot cacape the unfortmets conclusion that the Respondents have
taken 3 haphazard and disstrayed approach io designing the procodwre

for obtaining inrsvenous socess in the Petitioner's case, This situation _

bringt v mind ar adage of medical traiving, “hiiling to plam is
plaoning to fil”. We do not ynderstand why it would not be in the
best interest of the Respondents to contract with & demonstrably

experienced physician to perform the procedure of obtaining coutral.

intrsvenous access on the Petitioner. We also do not understand why
it would not be in the best interest of the Respondents to provide
information sbout the physician's credentials so that it could be
ressorably detsrmined that ceatral intravenous access would be

18
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obtained in & fashion that would minimiae the risk of necdless crueity,
pairy, and suffering.

It is our understanding the nced to obtain central venous access
in the Petitioner is not emergent. Thc readily apparent lack of &
coherent program for designing and caryying ont this procedure on tha
Petitioner leads us to recommiend in the strongest possible terms that
the procedure be postponod until the clements sat forth above are
brought into place. Specifically, we recommend that the Respondents
h:.nqn&admdimlouam-btydmihdmmdhﬂymd
description of the procedure to be wnderaken and 2 detniled
description of the personnel who will be performing the procedure,
including the credentisls of the medical personnel. We, of course,
recognize the medical personnel's desire for anonymity in the comtext
wmmﬁdm«maum However, it
is not difficult to envision & solution thet allows for a roview of tis
information withowt revealing the identity of tha specific personnel
For example, a mutmlly agreed upon independent party could review
the profeasional credentials and licensure of the modical personne! and

pwvidemmmtoinmmdpnﬂuthuwopriﬂly_
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crodentisled personnol would be invalved.
The amicl tutine respectfully request thet this Court grant the
Petitiones's Petition for Writ of Certiorarl

Respectfully submitied,

Algbama Bar No. %ﬂﬂ

Counsel for Amici Curise
Post Office Box 661111
Alnbama 35266

Biamingham,
Telepbone (205) 426-3708
Fax Number (203) 426-3750
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CERTIFICATE OF SERVICE

1 hereby certify that I ave this date served 2 true and correct
copy of this Brief of Amici Curiae in Suppart of Petitioner by United
States Mail with proper postage affixed thereto upon the following:

Mr. Michael Billingsley
Deputy Anomey (enaral
Alsbama State House
11 South Union Street

Montgomery, Alsbama 36130

Michas] Kennedy Mclntyre
507 The Grant Building
44 Droad Streat, N.W.

Atlants, GA 30303
H. Vicioria Smith
507 The Grant Building

44 Broad Strest, N.W.
Atiants, GA 30303

Dated: This [a‘fmy of November, 2003.
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P> SENTOME | A3 VEGAS SUN
. Erniabla . ysuion Ml il 0. e
| March 18, 2004
(eS| Killer makes final requests
+ fun Aczant

E
‘Scsera’ | Victim's family members plan 10 sttend execution
‘PaalBER | my Cy Rymn <cy@issvegassun.com>

WM CAPTAL BUREM

» Todaw' Daiea | CARSON CITY - L as Vagas kifler Lawrence Golwed! winks 1o be wet-groomed
s Pk mmwummmaammmpm !

;mm mlmmmmmmmmmm The
. mmnmmumm ;

anmmumm Colwell has ;
fmwm-mummdmmtuummmmm d
laft the door open i renew his appeal and get a stay of axecution from the i
Toderal oot i

i

He has said he wil decide fht lssus by Wednesdsy. !
Zﬁ_ | Colwet hes dealinec © be interviewad by the press. 5

Terry Rassnwtock, the son of the victim, and Mindy Dinburg, the daughter, plan
.mmnmmm‘mmn, ha sxid, ™or closure.”

!
 feec i |mdmvm.mmwmwmm*mmm '
- Pmaipataal) i “eaves & peunanent meck on my iie.*
- e
Eccthall
Galf
Heshu
Socst
Tnoréa

Rosanstock said ha and Dinburg, whe fives i New Jarsay, plan 10 amive the
i nigght before tha axacution.

| Gowol s askad that his teievision, which was in siorage, e rstumed fo him,

hitp://www. lasvegassun. com/munbin/stories/sun/2004/mar/1 8/5165 501 30.btmi?oxocution d'a... 3/3/2006
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Schiottman said. Colweli has aieo ssked for ice i his soft drirka. The prison
Tadwa AR | 9088 Nt have anice-making machine, Schiotmen sald.

- D& Movies Colwell, who tumad 33 on March 1, wouldt be the 10 parson executed since

~ThasetRAEK | gvada re-setatiished the deoth panaily in 1977, Tha inst axecution wes of
Sebestian Bridges an Apdl 21, 2001,

ot | In 1901 the Leglslature ordered all mxecurions to by camied out a1 the gtale

 Subscring prison in Carson Cly, according to state archivist Guy Rocha. Since then 51

- Cootak Uy ! man have baon exscubad: 32 in the gas chamber; 10 by hanging: sight by
imm;mmm

| The orty women aver executad, Ellzsbath Potls, was hanged with her husband
éJuiathﬂalnEhml double geliows on June X0, 1880, for the ahooting
¢ murder and mytilation of Fauoatt In Cariin.

%mdduumcmmnﬂumm“mm Kramer, 81. who was

put o death In August 1942, The youngest was Floyd Loveless, 17, who wes

%mm‘mim for the murder of a constable near Canin when
was 15,

The March 20 sxscution ia axpestad to have an sstimatad 20 witnasess,
inchuding the family membars and 10 membevs of the madia, Schiotman said. |

i
| On March 10, 1904, Cobwel and his giiriand Mertiea Paul robbed and
. Murdiered 76-yasrold Frank Rosenstock st the Tropiosna. Rossnetnck, of
: Floride, was handcuffed and strangled willh a beit.

| Cotwoill and Paul fleq ¥ Oregon, whera sha tumed harsalf in to suthorities. 8he
i pleadad guilty 4 first-degres murder wnd tastified ageinst Colwell, She is -.
i werving 8 e Jerm with #he poasibiity of parola,

e e s o v ™|
m&u-mm.mmuumum

Befure the mxscution, Colwel, whose alias is Chesles Durant, will ba

: transierrad to one of two "last-night cotls,” whem three to four officers will ba
; masignad. Prison rules say one guerd must slways have the condemnad man
| in sigght 80 he doss Not ¥y 1 comemit sulckie.

Radio and teiavision sets ane placed outsida the oull, so dhers are no cands In
the call. The condemnad men s strip-asarchad befors he entars the ceil. Ha i
aliowed t© order e (ast meal, ;

i Thara is & telaphone outaide 1he ol 80 the Inmate can Make his final calls, or |
seok & sty of axsoution,

lcwmlmmlﬂ.uﬁmlhmnmﬂnmmm
* Inmake can fequest a sedative.

ls placad on & gumey and securad by siraps on his wrists, biceps, chost,
stomech and lega. Ha Is not masked or hoodad and he can move his head ©

+

At the appointed me tw inmake is led by guards to the desth room, wher he i

hitp:/fworw lesvogsssun.com/mmbin/stories/sun/2004/mar/1 8/5 16550150 hitml 7execution d’s..  3/3/2006

AA002673



Las Vegus SUN: Killer TequeMs ‘lilr Page3of3

{ face the withesses If he wishes, |
!Tmmmhmmnwhdununuunnﬁnvmw!uhmuhbdmumnnadﬂmn '
1huduﬂnnmdnmnwhmlnhﬁmnmmnhﬁuhﬂnudhnqmammﬂm

! ahudes are then fiked sgain, with the condenned man lying on the gumey.

1SamtdimnNMuuudunnNWlmuﬂudwuﬁnnmowhuuul-mur :

, Raking for fongivanass or claiming their imncosnce. Others kept their ayes i
=NMIMIncﬂlu'm-hmnbhaﬂudbyﬂuu:ﬁmnﬂhntr«nﬂ. ¢
|cmmwamuhwmnu~uuHMuuwn .

‘mammmmmmnm An uridentified person, hidde: from
ﬁn#hanm#ﬂtuunmdmﬂulanmqp.

Prison physician Dr. Ted D'Amico said sodium thiopental is administered fiest
{0 put the man to sisep; than 20 miligrame of Pavuion goes int the veins o
¢ stop the lungs; and finally, poteesium chioride, which siops the heart.

The process takes saveral mintes. The dilnds are than draswn and D'Amico
snters the room o proNouUncy deeth.

; ﬁnnmutglﬂmﬂ
A o L. oooa B, <.

| Printatie text vacsin | Mal i 1o # friead

i . w e W

o

!!’Ammurd!m&uuununhﬁmnnﬂ“hutMUWMMJMWQIUEuqu-HMpﬂItu“ﬂﬂwhﬂ

Rabvhwy/Flash, Vage Gollw, VEGAS Magazing, Vages. cont
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Declaration of Mark J. S. Heath, M.D.
1, Mark J.8. Heath, M.D., heroby declare as follows:

t [ am an Assistant Professor of Clinical Anesthesiology at Columbin University in
New York City. ! received my Medical Doctorate degree from the University of North Carolina
at Chapel Hill in 1986 and completed residency and fellowship traiming in Anesthesiology in
1992 at Cohunbia University Medical Center, [ am Board Certified in Anesthesiology, and am
licensed to practice Medicine in New York State. My work consists of approximately equal parts
of performing clinical anesthesiology, teaching residents, fellows, and medical students, and
managing & neuroscience laboratory, As a result of my training and resesrch | wu familinr and
proficient with the use and pharmacology of the chemicals used to perform lethal injection. [ am
qualified to do animal rcsexrch at Columbia University and am familiar with the American
Veterinary Medical Association’s guidelines.

2 Over the past several years, as a resull of concerns about the mechanics of lothal
injection s practiced in the United Staics, | have performed many hundreds of hours of research
into the techniques tsat are uscd during this procedure. | have testified as an expert medical
witness it courts in Maryland, Georgia, Tenncesoe, Kentucky, Virginis, and Louisiana in the
following actions: Baker v. Saar, No. WDQ-05-3207 (D. Md.); Evans v. Saar, No. 1:06-CV-
00149-BEL, (D. Md.);

Reid v. Johnson, No. 3:03¢v1039 (E.D. Va.); Abdur Rakmen v. Bredesen, No. 02-2236-1l1
(Davidson County Chancery Ct., Tenn); Stase v. Michuel Wayne Nance, 93-B-2461-4 (Ga,
Superior CL.); Ralph Baze & Thomas Bowling v. Rees, 04-C1-01094 (Franklin County Circuit Ct.,
Ky Taylor v. Cawford, 05-4173-CV.C.FIG (W.D. Mo.); and Stare v. Nathanial Code,
No.138860, (1at Judicial D. Ct. of LA for Caddo Purish 2003). I have fled affidavits that have

i
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beon reviewed by courts in the above states and also in Californis, Pennsylvania, New York,
Alabama, North Carolina, South Carolina, Ohio, Oklaboma, Texas, Missouri, and by the United
States Supreme Court,

3. During court proceedings, [ have heard testimony from prison wardens who are
responsible for conducting executions by lethal Injection. I have testified before the Nebraska
Senate Judiciary Commitiee regarding proposed legistution to adopt lethal injectlon. I have
testified before the Pennsy{vania Senste Judiciary Committes regarding proposcd legisiation to
prohibil the use of pancuronium and the other neuromusculsr biockers in Pennsylvania’s lethal
injection protocol. My research regarding lothal injection has involved both extensive
conversations with recognized experts in the field of lethal injection, toxicology, and forensic
pathology and the exchange of personal correspondence with the individuals responsible for
imtroducing lethal injection s a method of execution in Oklshome (the first siate to formulate the
procedure) and in the United States.

4, My qualifications are further detailed in my curriculum vitse, & copy of which is
attached hereto as Exhibit A and incorporsted by reference as if fully rewsitten berein,

5. ] have been asked by counsel for Edward Leo Beets to reviaw the procedures
concerning lethal injection currently in place in Nevada to assess whether there Is a risk of the
inmate experieacing pain and sulfering while tho lethal injection is administered. | bold all
opinions expreased in this Declaration to & reatonable degive of medical certainty, except as
specifically noted at the end of paragraph 35, where [ make a speculative comment.

8. 1 have reviewed the Nevada Department of Conrections’ “Confidential Execution
M=anual.™

AA00268
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7 In addition, | have reviewed numerous documents, including execution logs, for
California’y cxecutions. Comparable information about exccutions by lethal injection in Nevada
is unzvailable. However, Nevadx's lethal injection protocol is similer to that wed in California
priot w the proceedingy in Movrales v. Hickman,

8 I have also reviewed Nev. Rev, Stat. § 638.005 and N.A.C. §§ 638.450 et. seq,
which pertain to the training for thase performing euthanasia on animals, as well a3 statutes
periaining to cuthsnasin of animals from the states of: Califomia, Florida, Georgia, Maine,
Maryland, Massachusetts, New Jersey, New York, Oklshoma, Tenncsses, Texas, Connecticut,
Delawwre, lltinois, Kansas, Kentucky, Lovisiana, Missouri, Rhode island and South Carolina, |
have also roviewed the 2000 Report of the Pancl on Euthenasia of the American Veterinary
Medical Association, attached hereto a3 Exhibit B, the American Society of Anesthesiologist’s
Practice Advizory for Intraoperative Awareness and Brain Function Monitoring, attached hereto
as Exhibit C, and the American Society of Anesthesiologint’s Standards for Basic Anesthelic
Monitoring, sttached hereto as Exhibit D.

9. Based upon my review of this material and my knowledge of and wxperience in
the field of aneathesiology, } have formed soveral conclusions with respect to the protocol of the
Nevada Departmenst of Comections (“NDOC™) for camrying out lethal injections. These
conclusions arise both from the detnils disclosed in the materisls 1 have rcviewed and from
medically relevant, logical inferences drawn from the omission of details in those materials (c.g.,
detuily regarding the training of the personnel involved; details of all of the medical squipment
used; and detalls of the precise methods by which the personnel involved use the equipment to
carry out an execution by lethel injection),

AA00268
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Al NDOC’s Lethsl [njection Protocol

10. NDOC’s jethal injection protocol cafls for the administration of 5 grams of
sodium thiopeatal, 20 milligrams of pancuronium beomide (Pavulon), and 160 millisquivalents
of potassium chloride. Broadly speaking, the sodium thiopentul is intended to serve as an
anesthetic, rendering the jumate unconscious for the duration of the execution, Five grams of
sodium thiopental is & massive, and potentially Icthal, dose. The pancuronium bromide paralyzes
the inmate’s voluntary muscles, including those of his chest and diaphragm. Pancuronium is not
= apesthetic or sedative drug, and it does not affect consciousncss. Potassium chloride is a sslt
solution that, when rapidly administered in high concentrations, induces cardiac arrest.

11.  Although the successful delivery into the circulation of § grams of sodium
thiopental and 20 milligramy of pancuronium would be lathal, it is important to understand that
the lethality of sodium thiopental and pencuronium iz dus 1o respirstory arrest, which takes
several minutes to ensuc and does not typically occur prior to the adininistration of potassiom. In
the execution sequence, before death is caused by respirstory arrest from sodium thiopemn! and
pancuronium, death is caused by cardiac amrest caused by potassium. 1 base this opinion, that the
potassivm and not the pancuronium or sodium thiopental is responsible for the death of prisoners
during (ethal injection, on the foliowing:

A)  Review of records from EKGs from Jetha] inigction procedures copducted
in_other siates. During tethal injection, cardiac activity consistent with
gencrating perfusion persists through the administration of sodium
thiopentnl and pancuronjum and only siops sfter potassium has been
administered, The relatively sudden cessation of orgsnized EXQ activity is
not consistent with a cessation of circulation due to admimjsirstion of
sodium thiopental and/or pancuronium and is consistent with cessation of

4
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circulation after the administration of & large dose of potassium chlovide.

B)  Propesties of Sodium Thiopental and Pancurotivig. Sodium thiopental and

pancuronium exert their eft‘acu by intcracting with molecular targets in the ]

nervous system and on muscle cells in a4 manner that induces l
unconsciousncss and  stops  bresthing. Sodium thiopental and
pancuronium, unlike other chemicals such sa cyanide, do not kill celis or
tissues, and are uscful to clinicians precisely because they do not kill or
harm cells or tissues. The reason that sodium thiopental and peocuronium
can cause death i3 that they cause the prisoner to stop breathing, Failure to
breathe will result in brain damsge, brtin death, and cardiac amest as the
level of oxygen in the blood declines over time. These processes take a
varying amount of time, depending on many factors, Physicians generally
use four minutes of not breathing as the approximate benchmark tims after |
which imeversible brain damage from Iack of oxygen cocurs, and death :
typically cccurs some number of minutes after the onsel of brain damage. !
It is worth noting, however, that this gencral figure of four minutes is *
often used in the context of cardiac arrest, in which there is no circulation
of blood through the brain. If some level of blood circulation persists, it is
very likely that brain darnage and brain death would take longer than four
minutes.

In the contexi of lethal injection, sodium thiopental and pancuroniom, if successtully
delivered into the circulation in large doscy, would indeed ench be lethal, because they would
stop the inmate’s breathing, However, as described sbove, in execution by lethal injection as

5
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practiced by Nevads and other states the administration of potassium and desth precede any
cardiac arvest that would be caused by sodium thiopental and pancuronium.,

12.  Intravenous injection of concentrsted potassium chloride solution causes
excruciating pain. The vegsel wally of veing are richly supplied with sensory nerve fibers that are
highly sensitive to potassium ions. The intravenous administration of concentrated potassium in
doses intended to cause death therefore would be extraordinarily painful. NDOC's sclection of
potassium chloride to cause cardiac amest needlessly increases the risk that a prisoner will
experience exoruciating pain prior to execution. There exist, however, alicmative chemicals that
do not activate the nerves in the vessel walls of the veins in the way that potassium chloride
does. Despite the fact that the starute anthorizing lethal injection in Nevada does not specify or
require the use of potassingm, NDOC has failed to choose a chemical that would cause death in a

peinjess manner.

13, Thus, NDOC chose the means of causing death by choosing & mecdication
(potassium chlotide) that causes extreme pain upon administration, instead of sclecting available,
oqually effective yot esaentially painless medications for stopping the heart. In so doing, NDOC
has taken on the responsibility of ensuring, through all ressonable and feasible steps, that the
prisoner is wufficiontly ancsthetized and cannot experience the pain of potassivm chioride
injection.

14.  The provision of anesthesia has become & mandstory standard of care wheuever a
patient is to be subjected 10 a painful procedure. Throughoui the civilized world, the United
States, and Nevada, whenever & patient is roquired to undergo a painful procedure, it is the
stonderd of care to pravide some form of anesthesia. Circumstances arise in which prisoncrs in
Nevada require surgery, and in many instances the surgery requires the provision of general

B
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anesthesia. In these circumstances genoral anesthesia is provided, and it is peovided by an
individual with specific training and qualifications in the field of anesthesiology. It is critical to
understand that the great majority of physicians and nurses and other health care professionals do
not possess the requisite iraining, skills, sxperience, and credentisls to provide general
anesthesia. It would be unconscionable to forcibly subject any person, including a prisoner in
Nevada, to 2 planned and anticipated highly painful procedure without first providing an
appropriate ancythetic, and it would be unconscionable to allow personne! who are not properly
trained in the field of anesthesiology 1o anempt to pravide or supervise this snesthetic care.

15.  Aas a living person who is about to be subjected to the excruclating pain of
potassium injection, it is imperative that all prisoners undergoing lethal injection be provided
with adequate anesthesia. This imperative is of the same order as the imperative to provide
adequste anesthesia for any Nevada prisoner requiring general anesthesia (or any type of
anesthesia) before undergoing painful surgery. Given thet the injection of potassium is a
schedulad and premeditated event that is known without any doubt to be extruordinarily painful,
it wonld be unconscionable and barbaric for potassium injection io take place without the
provision of sufficient general anesthesia 10 ensure that the priscner is rendered and maintained
unconsciony throughout the procedure, and it would be unconacionable to allow personmel who
are not properly trained in the field of ancsthesiology to sticmpt to provide or supervisc this
anasthetic care.

B. Failure to Adkers to s Medicsl Standard of Care In Administering
Anesthasia

i6. It is my opinion to a ressonable degree of medical certainty that the lethal

injection procedures selected for use in Nevada apd used clsewhere subjost the prisoner to an

increased and unnecessary risk of experiencing excruciating pain in the course of exceution,

7

AA002638



HT L0000 - V(G

® | (]

Because of the potential for an excrucisting death created by the use of potsssium chloride, it is
necesaary to induce and maintain an appropriate and deep plane of anesthesis. The circumstances
and environment under which anesthesia is to be induced and maintained according to NDOC's
exccution manual create, needleasly, a significant risk that inmates will suffer the pein that
accompanics the injection of potassium chloride,

17.  Presumably because of the excrucisting pain evoked by potassium, lethal
injection protocols like Nevada’s plan for the provision of gentral anesthesin by the inclusion of
sodium thiopentasl. When successfully deliverad into the circulation in sufficient quantities,
sodium thiopental causes sufficient depression of the nervous system to permit excrucistingly
painful procedures to be performed withowt causing discomfort or distress. Failure io
sucocysfully deliver into the circulation a sufficient dose of sodivm thiopental would result ina
failure to achieve adequate ancathetic depth and thus failure to block the excruciating pain of
potagsivmn aiministration.

18. NDOC’s procedures do not comply with the medical standard of care for inducing
and maintaining snesthesis prior to and dwing & painful procedure. Likewise, NDOC's
procedures are not compliant with the guidelines set forth by the American Veterinary Medica!
Agsocistion for the euthanasia of animals. Further, NDOC has made insufficient preparstion for
the real possibility, encoumtered in many other jurisdictions, and planned for in those
jurisdictions, that peripheral [V access cannot be successfully established.

1. The Daungers of Using Sodium Thiepentsl a3 an Ancsthetic
19. A major concemn | have based on what | know about NDOC's lethal injection
protocol relutes to the use of sodium thiopental. Sodium thiopental is an ultrashont-acting
barbiturate with a relatively short shelf life in liquid form. Sodium thiopental is distributed in

8
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powder form 10 increase its shelf life; it rmust be mixed into a liquid solution by trained personnel
before it can be injected.

20,  When anesthesiologists use sodium thiopentai, we do so for the purposes of
temporarily anesthetizing pstients for sufficient time to intubate the trachea and institute
mechanical support of ventilation and regpiration, Once this has been schicved, sdditional drugs
arc administered to maintain a “surgical depth” or “surgical plane™ of anesthesia (i.e,, 2 level of
snesthesia deep enough to ensure that a surgicul petient fesls no pain and is unconscious), The
medical utility of sodium thiopental derives from its ultrashort-acting propecties: if unanticipated
obstacles hinder or prevemt successful intubation, patients will likely quickly regain
conscicusness and resume ventilation and respiration on their own.

21, The benefity of sodium thiopental in the operating room engender serious risks in
the execution chamber. Although the full five grams of sodium thiopental, if properly
sdministered into the prisoner's bloodstream, would be more than sufficient to cause
unconscicusness and, cventually, death, if no resuscitstion efforts were made, my research into
excoutions by lcthal injection strongly indicates that executions have ocowrred where the full
dose of sodium thiopental listed in the protocul was not fully and properly administered. if an
inmate docs not roceive the full dose of sodium thiopental because of errors or problems in
administering the drug, the inmate might not be rendered unconscious and unable to feel pain, or
altemmively might, becauss of the shont-acting nsture of sodium thiopental, tegain
consciousness during the execution,

22.  Thus, the concerns raised in this affidavit apply regardless of the size of the dose
of sodium thiopemtal that is prescribed under the protocol. The level of anesthesia, if any,
achieved in each individual inmste depends on the amount that is successfully administered,
aithough other factors such as the inmate's weight and sensitivity/resistance to barbiturates are

9
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also relevant, Many foreseeable situations exist in which humen or techaical errars could result
in the failure to successfully administer the intended dose. NDOC's execution manua) both
fosters these potential problems and fails to provide adequate instruction for preventing or
rectifying these situations, and it does these things needlessly and without legitimate reason.
Examples of probiems that could prevent proper administration of sodium thiopental include, but
are not limitad to, the following:

a) Erxors in Propsratiog. Sodium thiopental is delivered in powdered form and
must be mixed into an agquecus solution prior to administration. This preparstion requires the

. cortect application of pharmactwutical knowledge and familinrity with terminclogy and

abbreviationy. Caleulations are also required, particularly if the protocol rquircs the use of a
concentretion of drug that differs from that which is normally used.

b) Emoc in Labeling of Syringes. NDOC's cxecution manual states the syringes
will be “clearly marked,” bit does not specify & standard order in which the syringes will be
prepared or how they will be Iabeled, This could cause confusion in creating the syringes,
leading to mislabeling, which, depending on the labeling system used, might not be detected and
correcied later m the process.

<) Error in Sclecting the Coryect Sviinge during the sequence of administsation.

execution manual fails 1o identify the person(s) responsible for injecting the lethal drugs and
further fajls to identify their qualifications. '

¢) The IV Tubing May Leak. An “1V setup” consists of multiple components that
are assembled by hand prior to use. If, as is the practice in Nevada, the personnel who are

10
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injecting the drugs are not a: the bedside but are instead in a different room or part of the room,
multiple [V extansion sets need to be inserted between the inmate and the administration site,
Any of these connections may loosen nad lexk, In clinical practice, it iy important to maintain
visual surveiilance of the full extent of IV tubing so that such Jeaks may be detected. Nevada's
practice, by which the executioner(s) is in & scparate room with no visual surveillance precludes
detection of any leak that may ocour,

f) incorrect Insstion of the Catheter. If the catheter is not properly placed in &
vein, the sodium thiopentsl will enter the tissue surrounding the vein but will not be delivered to
the contral nervous system and will not render the inmate unconscions. This condition, known as
infiltration, occurs with regularity in the clinical secting. Recognition of infiltration requires
coutinued surveillance of the IV site during the injoction, and that surveillance should be
performed by the individual who is performing the injéction 30 as to permit correlation between
visust observation and tactile feedback from the plunger of the syringe.

8) Migmtion of the Catheter. Even if properly inserted, the catheter tip may move
or migrate, so thet at the time of injection it is not within the vein. This would result in
infiltration, and therefore & failure to defiver the drug to the inmme's circulation and failure to
render the inmate unconsclous.

bty aakage of | . During the insertion of the
catheter, the wall of the vein can be perforated or weakened, so that during the injection some or
all of the drug lcaves the vein and enters the surounding tissue. The likelihood of rupture
occuring is increased if oo much pressure is applied to the plunger of the syrings during
injevtion, because @ high presaure injection results in s high velocity jet of drug in the vein that
can penatrale or tewr the vease] wall,

It
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i) Excesajvs Pressure on the Syringe Phunger. Even without damage or perforation
of the vein during insertion of the catheter, excessive preasure on the syringe plunger during
injection can resuit in tearing, rupture, and leskage of the vein due to the high velocity jet that
exits the tip of the catheter. Should this occur, the drug would not enter the circulation and would
therefore fail to render the inmate unconacious,

§) Securing the Catheter, After insertion, catheters must be properly secured by the
use of tape, adhesive muterial, or suture. Movement by the impate, even if restrained by straps,
or iraction on the [V tubing may result in the dislodging of the catheter.

Solutions of paralytic agents such as pancuronium cause sodium thiopentsl 1o precipitate out

of solution on contact, thereby interfering with the delivery of the drug to the inmate and to

the central nervous system. NDOC’s manual docs not specify if, how, or whea the lines will be
flushed. '

0 dilure to Prover aosen of Remove the Toumigurt from the Arm or Les
after placement of the |V catheter will delay or inhibit the delivery of the drugs by the circulation
to the central nervous system. This may cause a failure of the sodium thiopental 1o render snd
maintain the inmste in & state of unconsciousness.

ining Staps. Restraining siraps may act a3
tourniquets and thereby impede or inhibit the delivery of drugs by the circulation to the central
nervous system. This may cause a failore of the sodium thiopental to render and maintain the
inmate in a state of unconsciousness. Even if the [V is checked for “free flow” of the intravenous

12
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fluid prior to commencing injection, a small movement within the restraints on the part of the
inmate could compress the vein and result in impaired delivery of the drug.

2. The Need for Adequate Training in Administering Anesthesia

23, Because of these foreseeable problems iz administering anesthesia, in Nevada and
elsewhers in the United States, the provision of anesthetie care is performed only by personnel
with advanced training in the medical subspecialty of Anesthesiology. This is because the
sdministration of anesthetic care is complex and risky, and can only be safely performed by
individusls who have compieted the extensive requisite training to permit them to provide
ancsthesis services. Fuilure to properly administer & gencral anesthetic not only crestes a high
risk of medical complicstions including death and brain damage, but also is recogmized to
engesxder the risk of inadequate anesthesis, resulting in the awakening of petients during surgery,
a dresded complication known as “intmoperative awareness.” The risks of intrsoperative
awarencss are 50 grave that, in October 2005, the American Society of Anwesthesiologists
published 2 new practice advisory on the subject of intracperstive swarcness. If the individual
providing anesihesia care is inadequately trained ar experienced, tha risk of these complications
is enormously incressed. In Nevada and elsewhere in the United Stetes, general snesthesia is
sdminisicred by physicians who have completed residency wmining in the specialty of
Anesthesiology, and by nurses who have undergone the requisite trainiag to become Coxtified
Registered Nurse Anesthetists (CRNAs). Physicians and murses who have 0ot compleied the
tequisite training to hecome anesthesiologists or CRNAs arc at permitted to provide geneml
anesthesia.

24.  In my opinion, individuals providing general ancsthesia in the Nevada State
Prison should not be held to a different or lower standard than is set forth for individuals
providing genersl snesthesia in any other setling in Nevada. Specifically, the individuals

13
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providing general anesthesia within Nevada Stata Prison should possess the experience and
proficiency of anesthesiologists and/or CRNAs. Convemely, a physician who is not an
anesthesiologist or a nurss who is not a CRNA should not be permitied to provide general
anesthesia within Nevada State Prison (or anywhere else in Nevada).

25. NDOC's execmiion protocol fails to specify whether the person or persens
administering the lethal injection have any training in administering anesthesia, or, if personncl
are given training, what that training might be. The absence of any details as to the waining,
cectification, or qualifications of injection personnel raises criticel questions nbout the degree w0
which condemncd inmates risk suffering excruciating pain during the Icthal injection procedure.
The gramt majority of nurses are not trained in the use of ulirashort-acting barbiturates; indeed,
this class of drugs is essentially only used by & very select group of nurses who have obtained
significant experience in intensive care units and a3 nurse anesthetists. Very few parsmedics are
trained or oxperianced in the use of ultrashort-acting barbiturstes. Baged on my medical training
and experience, and based upon my research of lethal injection procedures and practices,
inadequacics in these sreas clevate the risk that the lethal injection procedure will cause the
condemned to suffer excruciating pain during the execution process. Failure to require that the
person of persord administering the lethal injection have training equivalent to that of an
anesthesiclogist or a CRNA compounds the risk that inmatea will suiTer excnuiating pain during

their executions.

k 3 NDOC’s Failure 10 Account for Foreseszble Problems In Anesthesia
Admisistration

26.  In addition to lacking any policy on the training necessary to perform a lethal

injection, NDOC"'s execution manual imposes conditions that exacerbate the foresecable risks of

improper ancsthesia adminisration described above, and fails t¢ provide any procedures for

4

AAD0269:



Le ATQU00U—VUL Y—

® L B

dealing with these risks. Perhaps most disturbingly, Nevada's [ethal injection practice prevents
any type of effectiva monitoring of the inmste’s condition or whether he is anesthotized and
unconscious. After the IV lines are inserted into the inmate but before the administration of the
sodium thiopental, the execution chamber is closed and the prisoner is left alone in the chamber
for the duration of the execution. Nevada's practice is that afl prison personnel and others
involved in the execution will be in a separate room. There is no window through which the
executioner(s) can observe the inmate a3 the serics of diugs Is injected. This falls below the
standard of care. Accepted medical practice dictates that trained personnel monitor the IV lines
and the flow of ancsthesia into the veina through visual and tactile observation and sxamination
The lsck of sny qualified pessonnel present in the chamber during the execution thwarts the
execution personnel from taking the standard and neccssary messures to rensonably ensure that
the sodiurn thiopental is properly flowing into the inmate and that he is properly snesthetized
prior to the adminiatration of the pancuronium and potassium.

27.  Inmy opinion, having a properly tained and credentialed individual examine the
inmate after the adminisirstion of the sodium thiopental (but prior t0 the sdministration of
pancurcaium) to vecify that the inmate is completely uncanscious would substantially mitigate
the danger that the inmate will suffer excrucinting pain during his execution. As discussed later
in this affidavit, this is the standard of care, and in many states the law, that is sct forth for dogs
and cats and other household pets when they are subjected to euthanasia by potassiuan injection.
Yet NDOC's execution manual does not provide for such verification, and indecd Nevada
practice actively prevents the person or persons administering the lethal injection from
determining whether or nol the inmate remsins conscious by requiring that all of the drugs must
be administered remotely, from another room without even visual surveillance.

28. By rtequiring that the drugs be administered remotely, Nevada practice
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necessitates the use of muitiple connection sites in the IV tubing, This unnccessarily increasos
the risk of leakage and/or pinching of the tubes, and therefore creales a greater risk that the
inmate will not be properly sedated. Aay reasonable standard of care would require a system to
be in place to ensure that the prisoner is properly anesthetized.

29.  Other than stating “the lethal medication will be administered st & rapid rate,”
NDOC’s execution manual provides no specifications regarding the timing of the administration
of the drugg, thereby campounding the risks described in this Declaration. This concem is greatly
amplificd by the use of an ultrashort-acting barbiturste and is borne out by a review of the
execution records from Californin. In cach of the executions, the time between sdmimistrations of
the three drugs varied for no apparemt reason. The lack of a defined schedule for the
administration of the three druge increases the risk that the sedative effert of the sadium
thiopental will wear off, should the inmate not receive the full dose,

30. Nevada's lethal injection protocol does not account for procedures designed to
ensure tha proper preparation of the drugs used. I have not secn details regarding the credentialy,
certification, experience, or proficiency of the personnel who will be responsible for the mixing
of the sodium thiopental from powder form, or for the drawing up of the drugs into the syringes.
Preparation of drugs, particularly for intravenous use, is a technical task requiring significant
training in pharmaceutical concepts and calculations, It is my opinion based on my review of
lethal execution procedurcs in states that have disclosed more dewmiled information than what |
have soen about Nevada's proccdures, that there exist many cisks associsted with drug
preparation that, if not properly accounted for, further clevate the risk that the drug will not be
properly administered and the inmate will consciously experience sxcruciating pain during the
lcthal injection proceduses.
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31.  The altering of established medical procedures without adequate medical review
and research, by untrained personnel, causes great concern about the structure of the lethal
injection protocol and its medical legitimacy. There is no indication of how Nevada's exccution
protocol was developed, who was consulted, what procedurss were considered and why. The
protocol may be somecthing the Warden developed alone, or in consultstion with other
corrections personnel, some of whom may or may not have any medical training, or any
specialized knowledge of anesthetic literature and prectice. Appropriate mechaniams for mexfical
revicw, and standardization of the implementation and amendment process, are critical festures
in any medical protocol so that the medical professionals and the public can be assured that
proper and humane procedures are in place and being followed. Indeed, in other states,
physiclans and other medical persoanel play 2 role in cnsuring that any protocol is consistent
with basic medival standards of care end humaneness. Otherwise, the process is subject and
prone to ad hoc sdministration and error, if aot gross negligence, or worse, an alterstion of the
process sc as to inflict a3 much agony as possible. With Jethal injection, such concerns are highly
elevated.

32.  There are no procedures contained within NDOC’s exacution manusl for the
resuscitation of the inmate once the sodium thiopental is administered, To the contrary, the
marnual states that “once infusion of the letha! injection has begun . . . the execution cannot be
stopped.” This would foreclose the possibility of aitering the course of an execution in the event
of Jegal relief. Any time up until the potassium chloride is sdministersd, the prisover could be
readily resuscitated given the sppropristely trained personnel and routine resuscitation
medication and equipment. If this were to occur afler the potassium chloride was administered,
resusciiation would be more challenging bt still possible. Resuscitation would require
equipment close-by, and properly credentialed personnel, neither of which sre specified in the
execution manual.
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33.  Bssed on my medical traming and experience, and based on my research into
lethal injection procedures and practices, it is my opinion to » ressonable dogreo of medicsl
certainty that any reliable, humane lethal injection procedure must sccount for the foreseeable
circumstance of a condemned inmate having physical charscteristics that prevent intravenous
access from being obtained by a needle plercing the skin and enlering a superficial vein suitable
for the reliable delivery of drugs. There have been multiple lethal injections in which this

probiem has arisen from a variety of circumstances. Some of these circumatances could be dee to -

conditions including obesity, costicosteroid treatment, history of intravenous drug use, history of
undergoing chemotherapy. Additionaily, some people happen to have veins that are too amall or
deep to permit peripheral access. It is ofton ot possible to anticipate difficult intrevenous sccess
situatinns, and there are multiple exampies of executions in which the personnel placing the IVs
struggled to obtain peripheral IV access and evantuaily abandoned the affort. NDOC's execution
manual is deficient in its failure to plan for the foresceable possibility that peripheral 1V access
can not be obtained.

34.  In this setting, state lethal injection protocols typically specify the usa of & “cut-
down" procedure to access a vein adequate for the relisble infision of the lethel drugs Aside
from specifying in the “List of Needed Equipment and Materials,” which “may vary,” 2 “sterile
cut-down tray if necessary,” Nevade's lethal injection execution protocol contains no reference
to plans for dealing with the foreseeable circumstance wherein peripheral intravenous sccoss
cannot be obtsined in the arm or leg. No information regarding the training, experience,
expertise, credentials, certification, or proficiency of the perwonnel who would perform such a
“cut down” procedure is listed in the Nevada lethal injection protocol, In this regard, NDOC's
Icthal injection protocol is deficient i comparison to those of other states that | have reviewed.
This complicated medical procedure requites equipment and skill that are not accounted for in
the execution manual. It has a very high probebility of not procesding properly in the sbscace of
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tdequately trained and experionced personnel, and without the necessary equipment. If done
improperly, the “cut-down" process can result in very serlous complications including scvere
hemorthage (bleoding), pneumothorax (collapse of & lung which may cause suffocation), and
severs pain. It is well documented that lethal injection procedurcs in other states have a1 times
required the use of a central intravenous line. NDOC has nof, to my knowledge, released
information about the need for central intravenous accesa during prior executions, and therefors
it 1¥ not possible to make any assesament about whether the necessary safeguarda have been sct
in place to ensure that the procedure is reasonably huntane.

35.  This concem over the challenges of 1V placement has been demonstrated in
numercus cases. For example, most receatly, during the execution of Joseph Clark in Ohio,
difficultics in finding & vein delayed the excoution by almost 90 minutes. See Andrew Welsh-
Huggins, /V Flasco Led Killer to Ask for Plan B, AP (May 12, 2006), attached hereto a3 Exhibit
E. The exccution team struggled for several minutes to find usable voin. The team piaced a
“shunt” in Clark’s left srm, but the vein “collapsed”™. Subsequently, the team placed a “shunt” in
Clark’s right arm, but mistakenly attempiad to sdminister the lethal drugs through the IV in the
lef\ xrm where the vein had already “collapsed”. The difficulties prompted Clark 1o sit up and
tell his executioners “It don't wurk™ and to ask “Caz you just give me something by mouth to
end this?” Similar problems occurred during the execution of Staaley “Tookie™ Williams, the
injection team took 12 minutes to insert the IV liney. The first line was placed quickly but
spurted blood, and the staff struggled for 11 minutes to insert the sacond line, having so much
difficulty that Williums asked whether they were “doing that right.” See The Execution of Stanlsy
Tookie Williems, SFGate.com (Dec. 14, 2003), artached hereto as Exhibit F. The difficulty of the
challenge prescnted to the IV team is cvidenced by the comment that “By 12:10 am., the
modical tech's lips were tight and white and swest was pooling on her forchead a3 she probed
Williams® arm.” Similarly, the execution log of Donald Beardslee's execution indicates that the
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second 1V line was inserted with “difficulty,” and the time entries indicate that it took 12 minutes
to insert the second line, which is consistont with encountering problems in inserting the IV,
When it procceds smoothly, placement of a peripheral IV should, in my experience, taks on the
order of two minutes or less, In the execution of William Bonin, it took the staff assigned
anywhere betweea 18 and 27 minutes to fashion the IV lines (the records are unclesr as to this
point). This is an uausually long period of time for an cxperienced sod properly trained
professional, In the exectition of Stephen Andecson on January 29, 2002, one of the persons who
attempted to secure an [V was unable to do so without causing significant bieeding and the need
to remove his gloves, Again, this indicates that ihe process is a difficult one and that it is
necessary that the persons doing it are propecly trained and experienced. As is widely recognized
in the medicsl community, sdministration of intravenous meadicstions and the managemant of
inravenous sysiems are complex endewvors. While speculative and not evidencesbased, it is my
opinion that it is likely that [V placement is rendered mare difficult in the context of executions
because the inmaies are often in a very snxious status, which causes the releass of epinephrine
{adrenalin} and norepinephrine, thereby causing consiriction (narrowing) of blood vessels
(including veins). When veins are constricted/narrowed it can be difficult or impossible to insert
an [V catheter. Thiz is the best explanation I cen provide for the otherwise unexplmined
exyeroely high incidence of difficult or failed peripharal IV placement, in individuals facking
known risk factors for difficult [V access.

36.  Itismy further opinion that to ensure a lethal injection without substuntin! risks of
inflicting severe pain and suffering, there must be proper procedures that are clear and
consigtent: there must be qualified personnel to ensure that anesthesia has boen achieved prior to
the administrstion of pancuronium bromide and potsssium chioride, therc must be qualified
personzel 1o select chemicals and dosages, set up and load the syringes, administer “pre-
injections,” insert the 1V catheter, and perform the other tasks required by such procedures; and
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there must be adequate inspection and testing of the equipment and sppuratus by qualified
personnel. The Nevada Department of Corrections® written procedures for implementing lethal
injection, to the exteat that they heve been made available, provide for none of the above,

C.  The Use of Pancuronium Bromide

37.  Nevada’s use of the drug pancuronium bromide serves no rational or legitimate
purpose and compounds the risk that an inmate may suffer excruciating pain during his
execution. Pancuronium psralyzes all volumtary muscles, but does not affect sensation,
conaciousncss, cognition, or the ability to feel pein and suffocation. Because the sodium
thiopental and potassium chiocide would in themselves be sufficient to cause death, and the
potassium is administered well before death would result from the pancuronium alone, it is my
opinion held to & reasonable degree of medical certainty that there would be no rational place in
the protocol for pancuronium as the [ethal amount of potassium chloride is administered.

38. Pancuronium Bromide is & newromuscular blocking agent, Its effect is to render
the muscles unable to contraet but it does not affect the brain or the nerves. it is used in surgery
te ensure that there is no movement and that the patient is securely parelyzed so that surgery can
be performed without contraction of the muscles. In surgery, psncuronium bromide is oot
sdministered until the patient is adequately anesthetized. Tha anesthetic drugs must first be
sdministered so that the patient is unconscious and does not fael, see, or perceive the procedurs.
Thix com be determined by a trained medical professional, cither a phywician anesthesiologist or &
nurse anesthetist, who provides close and vigilant monitoring of the patient, their vita) signs, and
verious diagnostic indicators of anesthetic depth. NDOC™s execution manual, 1o the extent
disclosed, fails to provide an assurance that anesthetic depth will be properly assessed prior to
the administration of peacuronium bromide.
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39.  If sodium thiopental is not properly administered in & dose suffleient to cause the
toss of consciousncas for the duration of the execution procedure, then it is my opinion held to &
reasonable degree of medical certainty that the use of pancuronium places the condemned inmate
at risk for consciously experiencing paralysis, suffocation and the excrucisting pain of the
intravenous injection of high dose potassium chloride,

40.  If administered alone, a lethal dose of pancuronium would not imroediaisly cause
a condemned inmaie to [ose consciousness. It would totally immobilize the inmate by paralyzing
all voluntary muscles and the disphragm, causing the inmate to suffocate to dewth while
experiencing an imtense, conscious desire o inhale, Ultimately, consciousneas would be fost, but
it would not be lost as an immediste and direct result of the pancuronium, Rather, the loss of
consciousness would be due to suffocation, and would be preceded by the torment and agony
caused by suffocation. This period of torturous suffocation would be expected to last at least
several minutes and would only be relisved by the onset of suffocation-induced unconsciousness
or by death from potassium chloride.

4],  Becumuse the sdministration of a paralyzing dose of pancuronlum bromide o a
conscious person would necessarily cause excruciating suffering, it would be unconscienable to
sdminister pancuronium without first ensuring that the induction of genersl anesthesia had
successfully achieved the necessary anesthetic depth.

42.  Based on the informmation available to me, it is my opinion held to a reasonable
degree of medical certuinty that Nevada's lethal {njection protocol creates an unacceptable risk
that the inmate will not be anesthetized to the point of being unconscious and unaware of pain
for the duration of the execution procedurs. If the inmate is not first successfully anesthetized,
then it is my opinion to a rcasonnble degree of medical cortainty that the pancuronium will
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paralyze all voluntary muscles and mask external, physical indications of the excruciating pain
being experienced by the inmate during the process of suffocating (cavsed by the pancuronium)
and having a cardiac arrest (caused by the potassium chloride).

43. Itis my understanding that NDOC’s execution protocol requires the presence of
8ix to nine official witnesses to the execution and permits media witnesses to the exocution. It is
my opmion based on a reasonable degree of medical certainty that pancuronium, when properly
and successfully administered, ¢ffectively nullifics the ability of witnesses to discern whether or
not the condemned prisoner is experiencing a peaceful or agonizing death. Regurdless of the
experience of the condemned prisoner, whether he or she is deeply unconscious or experiencing
the excruciation of suifocation, peralysis, and potassium injection, be or she will appear to
witnesses to be serene and peaceful due to the relaxation and immobilization of the facial and
other skeletal muscles, The use of pancuronium, in my opinion, therefore prevents the press from
fulfilling its essential function of informing the citizena, officials, and courts of Nevalx about
whether execution by lethal injection iy conducted in Nevada State Prison in 8 manner that is
constimtionally compliant and bumane.

44. The doses of sodium thiopental and potassium chloride are lethal doses.
Therefore, it is unnecessary 10 administer pancuronium bromide in the course of an cxecution
when it is quickly followed by 2 lethal dose of potassium chloride. R serves no legitimate
purpose and only places & chemical veil on the process that prevents an adequatz assessment of
whether or not the condemned is suffering in agony, and greatly increases the risks that such
agony will ensue. Removal of pancuronium from the protocol would eliminatz the risk of
conscious paralysis from ocourring. It would also ¢liminaie the risk that an inhumanc execution
would appear humone to witnesses, Finally, removal of pancuronium would vastly reduce the
posaibility that the citizens, officialy, and courts of Nevada could be inadveriently misled by
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media reports describing a peaceful-appearing execurion when in fact the prisoner could be
expetiencing cxeructating suffering.

D.  Consequences of Improper Anesthesia Adminiatration

45. Execution records from California indicatc that four out of the six inmates
executed in California since 2000 continued to display activity and behaviar that is inconaistent
with the successful administration of 5 gramas of thiopental, the smotrt required under
California’s lethal injection protocol. Five grams of thiopental, the dose required by the
California protocol, is 8 massive dose that, if successfully administered, far exceods the amount
necessary to completely arrest respiratory activity in any prisoner. 1 therefore can provide no
medical explanation for the inmates’ continved breathing other than that the thiopental was not
administered in its entirety. If the full dose of thiopental was not administered successfully - as
is strongly suggested by the inmates” continued breathing - those inmates faced a significant risk
of remaining conscious or regaining consciousncss during the lethal injection procedure.
Importandly, & person who is breathing while under genoral snesthesia cannot be deeply
anepthatized, and may well be awakened by a painfl stimuletion such a1 & surgical incigion or
the sdministration af potassiom.

46.  The handwritten records of Sunley “Tookic" Williams' execution indicate that
Mr. Williams did not stop bresthing untt) 12:34, upon the injection of the potassium chloride, 12
minutes sfier the thiopental was injected. Thus, the thiopental did not have the effect on Mr.
Williams* brain and respiratocy activity that would be expected with 2 high degree of certainty
from the delivery into the circulation of the full 5-gram dose of thiopental.

47. The execution log of Clarence Ray Allen states that Mr. Allen continued
breathing for 9 minutes afler the delivery of the thiopental. Again, § grams of thiopental, if
24
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successfully delivered into the circulation, simply should not take 9 minutes to ablate cerebral

electrical activity and respiratory activity,

48.  The January 29, 2002 execution log of Stephen Wayne Aadarson, reveals that Mr.
Anderson continued breathing umtil 12:22, $ minutes after the thiopental was administered.
Again, this persistent respiratory activity is not consistent with the expected effect of 5 grams of
thiopental, which would be to stop all visible respiratory activity within a minute of its delivery
into the circulation.

49.  The March 13, 2000 execution Jog of Darrell Keith Rich, states that Mr. Rich’s
sespirations ceased at 12:08, with the administration of the pancuroniwm, but the Mr, Rich bad
“chest movements™ lasting from 12:09 w 12:10. These chest movements, beginning after Mr.
Rich had ostensibly stopped breathing (and while he was still alive, as shown by his heart rate of
110 beats per minute), and 3 minutes after the administration of the thiopental, are sgain
incongistent  with successful sdministration of the thiopental. The chest movements are
consistent, however, with an attempt o fight agsinst the accruing pamlytie effect of the
pancuronium. Had the S-gram dose of thiopental reached Mr. Rich and had the expacted effect,
be would not heve been able to fight againat the pancuronium by attempting to bresthe, nor
would he even have been aware of the cffect of the pancuronium. Indeed, because 5 grams of
thiopents! wouid bave arrestad sll cerebral activity, including all respirstory drive, there would
have been no effort on Mr, Rich's part to attempt to breathe during the onset of the pancuronium.

E.  Nevada's Execution Protocol Falle Below the Minimem Standards
Mandated for Veterinary Euthanasia
50. The American Veterinary Medical Association (AVMA) states that when
potassium chloride is to be used as a euthanasia agent, the animals must be under 3 surgical plane
5
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of anesthesia and the personnc] performing the suthanasis must be properly trained to assess the
depth of anesthesia, The AVMA panel specificaily states that the animal must be in 2 surgical
plane of snesthesia charscterized not simply by loss of consciougness, but alzo by “loss of reflex
muscle response and loss of response to noxious stimuli.” It is difficult to understand why the
NDOC would chose, at its discretion, to use potassium to exccute prisoners and would then fail
to adhere 10 the basic requircments set forth by the AVMA o ensure that animais do not
experience the excruciating pain of potassium injcetion during euthanasia.

3t.  In Beardslee v. Woodford, the Ninth Circuit recognized that nincteen states have
cnncicd statutes that, like the AVMA Report, mandate the exclusive use of a sedative in the
euthanasia of animals. Although Nevada has not yet enacted such a statute, Nevada law
expressly contemplates the use of sodium pentobarbital and requires that personnel who perform
euthanasis of animals must be properly wrained in the procedurs. No such requirement exists in
NDOC's execution manual.

Conclusion

52.  Based on my research inw methods of lethal injection used by various states and
the federal government, and besed on my iraining and expericnce as a medical doctor
specializing in ancsthesiology, it is my opinion based on a reasonable degree of madical certainty
that, given the appercnt absence of a central role for 2 properly trained medical or veterinary
professional in NDOC"s execution procedure, the chemicals used, the iack of sdequately defined
roles and procedures, and the failure to properly account for foresecable risks, the iethal injection
procedure Nevada employs creates medically unsoceptable risks of inflicting excruciating pain
and suffering on inmates during the lethal injection procedure. All of these problems coyld easily
be addressed, and indeed have been addressed for the cuthanasis of dogs and cats. [t is difficult
to understand why NDOC has failed to addreas these problems and has failed to meet the
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minimum standards set forth for veterinary euthanasis.

53.  In wddition, in order to more fully and fairly assess the impact of the failings of
Nevads's execution protocol, it is necessary to obtein afl the records and logs used, and all
official witness sutements from prior executions, as well as the full rules and regulations devised
by NDOC for lethal injection. This would include identifying the qualifications, experience and
training of those persons who apply the 1Va and who administer and moniior the injection.

1 declare under penalty of perjury that the foregoing is truc and comeot to the best of my
knowledge and that this declarstion was executed on May 16, 2006 in New York City, New
York.

Mark J. 8. Heath, M.D,
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Pracstice Advisery for [ntraoperutive Awareness sad Bruin Fasctian Monitering

A Report by the American Socisty of Anastheasiclogisis Task Force o [ntrauperattve Awareness’

PRACTICE advisorios are systematicaily develaped roports that are intendad to assist decisions
making in areas of patient cars. Advisocies provide a synthesis and analysis of expernt opinion,
cliaical fenaibility data, opea forum commentary, and conscasus surveys. Adviscrics are not
intended as standards, guidelines, or sbeolute requirementy, They may be adopted, modified, or
rejectad according to clivical noods mnd copstraints,

The use of practice advisories cannot guaremive sy specific cutcoms, Fractice advisorics
sammarize the state of the literature and repoet opinions derived from s synthests of tauk force
members, oxpert conmitaaty, opea torums and public commentary. Practios sdvisories are not
supported by scientific literaturs to the sume degreo as a0 standards or gwidelines becanse sufficient
mumbers of adequately controlled studies are lacking, Practice sdvisorics are subject to periodic
revision ag warranted by the svolution of mwdics! knowiedgs, tochnology, sad pmatice.

Mithodology

4. Definitions

Intraoperative awareness under genorsl anesthiesta iz 8 rare occurranne, with & reporied incidence
of 0.1-0.2%.'* Significant psycholagical sequolag (0.g.. post traumetic siross disorder) may ooctr
following an episode of intreaperstive awarencss, and affected patioats may remain severely dissbled

” Developed by the Ametican Seciety of Anssthesiologisis Tusk Fases on [ntracperssive Awnranos: Juifrey L
Aplalhmun, M.D., (Chaie), Chivage, Iilinois: James F. Aress, M, D, Houston, Taxas: Danlel J. Cole. MDY, Phomis,
Asizora; Richerd T, Connis, MD., Woodinrville, Washington; Kars B. Doming, M., Seattle, Washingion; Johs C,
ﬁuﬂlﬂhﬂdh&nﬂhpﬂhﬂhi&ﬂnlKmmumﬂxhHﬂhumﬂtbﬂhnnhdll-ﬂiﬂlﬁﬁ'
Dct:.h . San Frencieon, Califbenis; Nevid G, Nickimovich, FuD., Betlevue, Wishiogion: sad Micha? M. Todd, ML»., fows
ty, [owe.
Supporwé by e Americen Society of Anatthacislogiets nader 11w dizection of Iscus F. Arens, MD., Chals,
Cu-dunu-hlnuruuuuuuAmndn.nﬁuunundudwwuthAﬂﬂnynlwﬂﬂhhrwﬂhuu
the Amwrioss Sociaty of Anasthesinlogives.
mmwmwmmwﬂmmnmm.mwm-
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The following praciios advisory wea approved by the ASA Houss of Deleguies on Ociober 28, 2008, & should
te convidured finel. This practioe advisory witt bb putiished in u fiure leeus of he joumat Anesthesiology.

for extended periods of time.! However, in some circumstances, intraoperative swareneas tay be
unavoidabie in order % achieve other critically important ancatbetic goals,

The following terna a ooncepts discussed in this Advisory include: conxcionacss, general
ancythatiz, dopth of ancsthesia or depth of bypuosis, recull, smoesia, intrsoperative awarcucss, sad
brain fonction monitors. Consistent definitions for thoe tertns are S0t svailebie ia the Litorsture. For
md&hm.mmmmmmawﬁdsm

(1) Conacioumesss: Coneciousness iz 3 sisie in which a patient is able 1o process indhemation
from his or ber surroundings. Comsclovances is smessed by obworving & petient’s purposaful
respomscs 0 various stisuli. Identifiers of purposefitl sasponsos include orgunized
movemenss following voice commands or noaiou/painil stimali,’ For exxmple, opesing of
the eyon is one of savera] posaihle idantifers or markers of conscicusnass. Purposefil
responses may be abaent when puralysis is presest ss x consequence of aeutologicsl disanse
or the administration of & nevwromuscuiar blocking drug.

(2) Goneral anesthesin: Coneral anesthesia is defined a8 4 drug-induced loss of conacioussces
dusing which paticats are not arousable, even by painful simulstion.? The ability 1o maintxia
ventilstory function independently is often impaired. Putients often require assistance in
maintsining & patent sirway, and positive pressure ventilation may be reguired becavee of
depressed spontanecus ventilation or drug-induced deprossion of neurammiscular function,
Cardiovasculsy functian msy be impaired.

(3) Depth of saestbesia: Depth of anssthesia or depth of hypaosis cefars t » coatiovunt of
progressive oentral nervous system deprossion and decroasod responsivenass to stimlatios.

! Raftex withdrywal fom u paigfal stimulus is NOT considared & purposefl rosponed, s indicated by the “comtinsum of
4u«m,wdmm-dmn:wmmu

Ansythexiologits,
t Amarican Soclety of Arwethesivlogiets: Contimuen of depth of ssdation, defiaition of geceral snesthesia, and lavels of
sedmion/sosipgenia;” ASA Standards, Guidelines ud Stwmeots, 2004,

AA002745
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Tha following praciice edvisory was approved by the ASA House of Delegeles on Oclober 28, 2008, 1t ahould
Be considered final, This praction advisory wil be published in & AAure iweus of e jounal Ansethesioiogy.

(#) Recall: For the purpose of this Advisosy, recall is the patient’s ability to retrieve stored
memories. Recall is sssvased dy 4 patient's report of previous svants, in particular, events
that oocurred during geseral ancsthesia, Sxpiicit memory iu sssessed by the patisat's sbility
to recall spevific events thet took place during general anesthoain. Jmpiicis swmory ia
apsessed by changes in performance or bshavior without the ability t recall specific events
that took piace during geneval suesthesia that led 10 those changes.' A report of recall may be
spoutsnecus of it may only be elicited in a strucnired inseview ar questionsaire. This
Advisory dows not address tmplicit memory.

(5) Armnesia: Amnosis is the sbaence of recall, Many sncathetic drogs peodace sonesia at
concentrations well below those nvoomsary for suppression of conscidosaeed, Anterograds
acuia is intended when & drug with smnestic properties is adinistered befors induction of
sncethenin, Retrograde ssnnesis is intended whon a drug suck as & beazodiszopine is
administersd after A svent that may have caused or bean associaied with inweoperstive
consciouamees in the hope that it will suppress memory fovmation and “rescuc™ from recali.

(6) lntracperative awareness: Intraopemtive awareness 0oours whes s patient beoomes conscions
during s procedure performed under general anesthesia and subssqueatly bas recall of those
svants. For the purpose of this Advisory, recall is limited o explicit memory, snd does not
include the time befors genoral sucsthesia is fully induced or the time of emergence fom
geoeral anesthosia, whes arousal aid renurn of consciousness are intended. Dreaming la not
conaidered intrsoperstive swareness.

{7) Brain function moaitors: Brain function monitors s devices that recard or process brain
clectrical activity and convart those signals mathematically it s continuous measure
typically scaled from 0to 100, In addition to spontaneous coctical electricsl activity
(clectrocncephalogram, EEG), thess davices may slso record aod process evoked cartical aad

3
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The following pracios advisary wiss spproved by the ARA Houss of Dulegeias on October 25, 2005, It shoud
hlumihnﬂlulTﬂlyuﬂ»-mhuvwiahmuuuqhamunhund:;nuw-ﬂmdmuﬂwm

subcortical activity (auditory evoked potestialy, or AEP) a2 well a8 clactromyogmphic (EMG)
activity from scalp muscles, For the purpose of this Advisary, ooly monitors purported to
messure dapth of anesthesia or kypaods will be considered, Other, non-ERG/AEP/EMG
devices are also svailable, but are not addscased by this Advisory,
8. Purposes of the Advisory
Intrsoperative swareness under grucral ancathesis is an iomportant clinicst problem that clearly is
withint the foundation of raining and contimuing medical educstion in sestheriology. The purposes
<Mﬁh£ﬁﬂmirnntﬁ&u&0whk&mumﬁnnuvh.uluhhduﬂhhﬂlmuﬂhtnﬂﬂﬂ“&
provide decision tools that mey casbie the clinician to reduce the frequeacy of uninicaded
intraoperative swareness, stimulaie the pursit and evaluation of strategios that mey prevett o¢ reduce
the frequency of intraoperative swareness, 1nd provide guidance for the intrnoperative use of brain
functiom monitors ss they relste ty intranperstive awarenoss.
C. Focws
Thia Advisocy focuses on the petioperstive msasgement of paticas who are undergolag &
peocedure during which general ancsthesia is adminiseered. This Advisory is not intended for the
perioperative mansgeeneat of minimal, moderate, or doop sedation in the OR or ICU; regianel or
local anwethesis without general anasthesia; monitored ancatheais care; trackeal {ntubstion of patisats
mmmmmmmhmmmummmmu
block, or intentional intresperative wake-up testing (2.5, for the purposss of sssessing intracperstive
seurclogic function). In addition, this Advisocy is not inteaded to eddesss the parioperstive
masagement of pediatric patieats.
D, Application
This Advisory is intended for use by mesthesiologists, othar physicians who sparviss the
administration of gensral anesthosia, and all other individuals who edminister genarnl anesthesia.

AAD02747



The following practios advisory waa apphovad by the ASA Houss of Delegates on Oolober 25, 2005, It shoukl
be conuliared finsl. This practice advisory will be published in 8 ture fseue of the Journel Anssthesialogy.

The Advisory mey also sorve as & fesouros for odicr physicisns and beaith care profcssionls who = 18
are iavolved in the periopevalive management of patients recsiving gencral wnestbesis, : |
£ Task Force Members and Consuliants
The American Socicty of Ancsthesiologists (ASA) sppointed this Task Foros of 10 members 10 a
(1) review and assess the currontly available scientific literature on intrsapecative awareness, (2) ;5{:
obtein cxpert consensas and public opiaios, and (3 develop 8 prsctie advisery, The Task Forces |
comprised of aesthesiologists frox various geographio arees of the United Stazes, xn R
anesthesiologint from the Netharlande, and two methodologists from the ASA Commities on Prastice i R N
The ASA appointed the 10 members to the Task Faros because of thair kmowledge or oxpertise in 5ty
the modical specialty of anesthesiology, and the development of practice peraisetors. The members
include but are not limited 0 snmthesiologists with specialized knowicdye or expectise in the aree of
acuroancethesiology. Two of the 10 members disclosod rocoipt of finds fom oe & finaacisl intarest
in 2 company developing or masufscturing beain function wmonitors, which companies have & direct , &
{izancial intecest in tw expanded use of such mogitors. Other members msy have recalved funds ”' ;;6
from or have & financial interest in other coatpanies, such as developers or mamufacturees of I =
ancsthetics, that mey be indirecty affected by the sxpanded use of brais fimchion monitors, The Task i
Foroo did 5ot request its mewabera to discloss Tuck intcrests because thoy weew decme too remote £k
and speculative 1o peesenc conflicts of interest, B
The Task Force, {n turn, sought input from cousultants, sy of whom who had particularized
knowledge, expertise snd/or interest i intracperative awsreness and brain function mositors, Such
knowlsdge or expertise is based in part in some cases on reesarch or investigational sctivities fundad
by & company devoloping or msnufacturing brain functicn monitors. Filty-four pevcest of the
consultants disclosed receipt of funds from or a financial interest in a company deveioping or

YOLYUUUUT VUL &7
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The following practice advisary was approved by the ASA Houss of Delsguies on Oclober 23, 2008. & should
mwummmuummmumdhmm

nusuficiuring brain function moaitors. Consultants aiso muty bave received funds from or heve e
mmmoﬁ&mﬁ-uwmmmuumomofmm
mositocs. The Task Foroe did not request its contultants o disclose such interosts becauss they were
deemed too remote and spoculative to present conflicts of interest,

The Task Foros used a six-step process. Firmt, the members reschod consensus on the criteria for
evidence of effective pevioperative interventions for the prevention of intrsoperative awarcnass.
Second. iy ovatusied originel srticlos published in posr-reviewsd jourasle relevant 1o this isme.
Thind, consultants who bad expertise or inrest in intraoperstive awarenses and who practicod or
worked in diverss sottings («.g., scientists snd/or physicians in scademic sad private practice) wars
ssked to perticipats in opinion surveys on the effectivenass of various parioperstive managemant
saategion, and to review and comnant on s draft of the Advisory developed by ths Tak Force,
Fourth, sdditional opinions were solicited from & raadom samiple of active members of the ASA.
Fifih, the Task Fores held opea forums st theee nationsl and {sternations] smesthesia machings to
mﬁthpimthkqwnfﬁlm. Sixth, sll svailable information was vsed w build
conscnsus within the Task Force on the Advisury.

The draft docmment was made availabie for review on the ASA website, and commentary was
ibvited vie ¢-mail asnouncement 10 all ASA members, All subsmitied comments were considered by
the Task Force i proparing the finat deafy.

F. Availability and Strengsh of Evicience _

Practice advisarics are developed by a protocol similer t0 thet of en ASA evidencs-based peactics
guideline, iachuding & systematic search and avaluation of the ltersture. However, practice
sdvisarics lack the support of a sufficient number of sdequately controlled studies to permit
aggregute malyscs of dats with rigorous statistical techniques such as meta-snalysis. Nonotheless,
Licersturw-based evidence from case reporis and other descriptive studies are considered during the

AA00274¢
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30.
31.

32-100
101.

102.

103.
104.

105.
106.
107,

108.
109.
110.
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pgs. 10-18

. Dispositional Report, January 25, 1983, pgs. 19-21

. Transcripé ol Proceedings, Report and Disposition, January 23, 1933,
pgs. 22-2

Family Court of St. Louis County, Missouri, juvenile records, 6/4/85-9/13/85

Motion to Exclude Other Bad Acts and Irrelevant Prior Criminal Activity,
State v. Castillo, Clark County, Case No. C133336, July 30, 1996

Omitted

B(t)eg;lett v. State, No. 38934 Respondent’s Answering Brief (November 26,
2002)

State v, Colwell, No. C123476, Findings, Determinations and Imposition of
Sentence (August 10, 1995)

Doleman v. State, No. 33424 Order Dismissing Appeal (March 17, 2000}

Farmer v. Director, Nevada Dept. of Prisons, No. 18052 Order Dismissing
Appeal (March 31, 1988)
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1 RECEIPT OF COPY

2 RECEIPT OF A COPY of the above and foregoing EXHIBITS TO

3| PETITION FOR WRIT OF HABEAS CORPUS is hereby acknowledged, this % of
4 | September, 2009.

OFFICE OF THE DISTRICT ATTORNEY

" STEVE eputy District Attorney
Las Vegas, Nevada 89155
CERTIFICATE OF MAILING
In accordance with Rule 5(b){(2)(B) of the Nevada Rules of Civil Procedure,

e ~3 N Lh
=
7

10

11
12 the undersigned hereby certifies that on the \Viy&ay of September, 2009, a true and correct

13 || coPY of the foregoing EXHIBITS TO PETITION FOR WRIT OF HABEAS CORPUS
14 | was deposited in the United States mail, first class postage fully prepaid thereon,

i5 addressed to:

16 Catherine Cortez Masto, Nevada Attorney General
Heather D. Procter, Deputy Attorney General

17 Attorney General’s Office
100 North Carson Street

18 Carson City, Nevada 89701-4717

19 1 ),
20

An employee of the Pederal Public Defender

21
22
23
24
25
26 ||
27
28
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STATE OF NEVADA
OFFICE OF THE ATTORNEY GENERAL
TRANSPORTATION DIVISION
1263 South Stewart Street
Carson City, Nevada 89712
CATHERINE CORTEZ MASTO
Atforney General
DANIEL WONG
First qKSEsImiTHm :Am g‘n“ Chiel Daputy Aliormey General
June 13, 2008

Gary Taylor

Assistant Federal Public Defender
411 East Bonneville Avenue, Suite 250
Las Vegas, Nevada 89101

Re: Confidential Execution Manual
Dear Gary:

| apologize for the delay in getting this to you.

Accompanying this cover letter, please find a redacted copy of the Nevada
Department of Cormrection's current Confidential Execution Manual. The redacted
portions cannot be released due to security concemns and issues. My records show |

previously provided to you a copy of the revised Section IV Execution Procedure -
Revised Cctober 2007 on or about October 2, 2007.

Sincerely,
CATHERINE CORTEZ MASTO
Nevada Attorney General
e/ liby
,-?
By )( h 1 pd
Dagie! Wong gg
Chief Deputy Attorney Generat / Chief Counsel
Transportation Division
(775) 888-7423

cc:  Rex Reed, Nevada Department of Corrections

DWICJS N\
Enc. RROEIVED i
Sk - Sl 1

: MenagenCaroMWong\Carrespandancal ;
LAD04Legsl Taylor I s Exacution Mencal.doc FEDERAL s e ]
Ladh PR, mwz-;/
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CONFIDENTIAL
EXECUTION

MANUAL

PROCEDURES FOR EXECUTING THE DEATH PENALTY

NEVADA STATE PRISON

CONFIDENTIAL
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REVISED: February 2004

Section I.

AUTHORITY — NEVADA REVISED STATUTES

NRS 176.345 Proceedings when conviction carries death penalty.

1.

When a judgement of death has been pronounced, a certified copy of the judgment of
conviction must be forthwith executed and attested in triplicate by the clerk under the seal of
the court. There must be attached to the triplicate copies a warrant signed by the judge,
attested by the clerk, under the seal of the court, which:
a. Recites the fact of the conviction and judgment;
b. Appoints a week, the first day being Monday and the last day being Sunday, within
which the judgment is to be executed, which must not be less than 60 days nor more than
90 days from the time of judgment; and
¢. Directs the sheriff to deliver the prisoner to such authorized person as the director of the
department of prisons designates to receive the prisoner, for execution. The prison must
be designated in the warrant.
The original of the triplicate copies of the judgment of conviction and warrant must be filed
in the office of the county clerk, and two of the triplicate copies must be immediately
delivered by the clerk to the sheriff of the county. One of the triplicate copies must be
delivered by the sheriff, with the prisoner, to such authorized person as the director of the
department of prisons designates, and is the warrant and authority of the director for the
imprisonment and execution of the prisoner, as therein provided and commended. The
director shall return his certified copy of the judgment of conviction to the county clerk of the
county in which it was issued. The other triplicate copy id the warrant and authority of the
sheriff to deliver the prisoner to the authorized person designated by the director. The final
triplicate copy must be returned to the county clerk by the sheriff with his proceedings
endorsed thereon.

NRS 176.355 Execution of death penalty: Method; time and place; witnesses.

L.

The judgment of death must be inflected by an injection of lethal drug.

2. The director of the department of prisons shall:

a. Execute a sentence of death within the week, the first day being Monday and the last day
being Sunday, that the judgement is to be executed, as designated by the district court.
The director may execute the judgment at any time during that week if a stay of execution
is not entered by a court of appropriate jurisdiction.

b. Select the drug or combination of drugs to be used for the execution after consuiting with

the state health officer.

Be present at the execution.

Notify those members of the immediate family of the victim who have, pursuant to NRS

176.357, requested to be informed of the time, date and place scheduled for the

execution.

e. [nvite a competent physician, the county coroner, a psychiatrist and not less than six
reputable citizens over the age of 21 years to be present at the execution. The director

o
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3.
4.

shall give preference to those eligible members or representatives of the immediate
family of the victim who requested, pursuant to NRS 176.357, to attend the execution.
The execution must take place at the state prison.
A person who has not been invited by the director may not witness the execution.

NRS 176.357 Request for notification of execntion of death penalty; request to attend.

L,

If after a conviction for murder a judgment of death has been pronounced, each member of
the immediate family of the victim who is 21 years of age or older may submit a written
request to the director to be informed of the time, date and place scheduled for the execution
of the sentence of death. The request for notification may be accompanied by a wntten
request to attend or nominate a representative to attend the execution.

As used in this section, “immediate family™ means persons who are related by blood,
adoption or marriage, within the second degree of consanguinity or affinity.

NRS 176.365 Director of department of corrections to make return on death warrant.
After the execution, the director of the department of prisons must make a return upon the death
warrant to the court by which the judgment was rendered, showing the time, place, mode and
manner in which it was executed.

NRS 176.495 New warrant generally.

1.

If for any reason a judgement of death has not been executed, and it remains in force, the
court in which the conviction was had must, upon the application of the attorney general or
the district attorney of the county in which the conviction was had, cause another warrant to
be drawn, signed by the judge and attested by the clerk under the seal of the court, and
delivered to the director of the department of prisons.

The warrant must state the conviction and judgment and appoint a week, the first day being
Monday and the last day being Sunday, within which the judgement is to be executed. The
first day of that week must be not less than 15 days nor more than 30 days aiter the date of
the warrant. The director shall execute a sentence of death within the week the judgment is
to be executed, as designated by the district court. The director may execute the judgment at
any time during that week if a stay of execution is not entered by a court of appropriate
jurisdiction. '

Where sentence was imposed by a district court composed of three judges, the district judge
before whom the confession or plea was made, or his successor in office, shall designate the
week of execution, the first day being Monday and the last day being Sunday, and sign the
warrant,

NRS 454.213 Authority to possess and administer dangerous drug.
9. Any person designated by the head of a correctional institution.

NRS 454.221 Furnishing dangerous drug without prescription prohibited; penalty;
exceptions,

L.

A person who furnishes any dangerous drug except upon the prescription of a practitioner is
guilty of a category D felony and shall be punished as provided in NRS 193.130, unless the
dangerous drug was obtained originally by a legal prescription.

The provisions of this section do not apply to the furnishing of any dangerous drug by:
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. £ A pharmacy in a correctional institution to a person designated by the director of the
department of prisons to administer 2 lethal injection to a person who has been sentenced
to death.

Exception

In the case of a female person, upon whom has been imposed the judgment of death, such person
shall be delivered to the Warden of the Southern Nevada Women’s Correctional Facility and
there to be held pending decision upon appeal. Upon exhausting the appeal process, the female

n sentenced to death shall be delivered to the Warden of the Nevada State Prison at [JJji
b In the event of an eleventh hour commutation of sentence, said
female prisoner shall be returned to the Southern Nevada Women’s Correctional Facility, there
to be confined pursuant to such commutation.
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Section I1.

OVERVIEW OF THE DAY OF EXECUTION

At approximately 10:30 a.m. (all times are approximate and may be adjusted on ar “as needed”
basis) on the day of the execution, the assigned sergeant and observation officers will
report to the condemned man’s living unit. They will take with them two complete sets of new
state-issue clothing, which have been searched by the sergeant. They will enter the unit and
proceed to the cell of the condemned inmate. The condemned inmate will not be allowed to
bring with him any personal items. All of the inmate’s personal property will be thoroughly
searched by the sergeant, who will also fill out an inventory sheet, which will be counter signed
by the condemned inmate. His personal property will be disposed of in accordance with
departmental procedures. He will then be allowed to eat lunch at approximately

After being positively identified, the condemned inmate will then be taken to the unit office
where he will be stripped and body searched. He will then put on one set of new clothing,
consisting of a pair of jeans, shirt, socks, underwear and tennis shoes. The inmate will be placed
in Jeg and wrist restraints, and escorted to the last night cell area by the JJJJJj observation
officers. Direct sight coverage will be maintained by the officers of the condemned inmate when
he is moved into the last night cell. The second set of clothing will be stored in the last night cell
area.

Should the inmate have a radio and/or TV set, they will not be allowed to be placed in the cell
but will be in the outer corridor of the cell. He will then be introduced to thci abservation
officers (one of the officers is relief). Following the inmate being placed in the last night cell
area he will again be positively identified by a staff identification officer and the Associate
Warden of Operations.

The inmate will be informed that his dinner will be served at approximately JJJ [ IR =<
will also be asked who his spiritual advisor is and if he desires a visit from him or the
Institutional Chaplain. The Institutional Chaplain will be assigned to the Nevada State Prison the
day before the execution and the day of the execution.

At approximately 4:00 — 4:30 p.m., his dinner will be brought from the Culinary of the Nevada
State Prison by a sergeant and The dinner will be
personally prepared by and such preparation shall be

witnessed by the Culinary officer. Coffee will be available throughout the night.

Note: In the event that more than one inmate is scheduled for execution on the same day, JJJjj
observation officers will be utilized.

Following the completion of dinner, until two hours prior to the time set for execution, the
inmate may receive visits from his spiritual advisor, the Director, and the Warden. The
observation officers will remain in the institution from the start of the observation effesss until
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the execution is completed. Any other visitors, except as mentioned above, must be approved by
the Director.,

The inmate will be allowed to send out last letters to the news media and his family. Requests
other then those above must be processed through the Nevada State Prison Warden for his
approval.

At no time will the condemned inmate be out of visual observation of the observation officers.
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Section II1.

LIST OF DED EQUIPMENT AND MATERIALS Y VAR

L

Portable stretcher, equipped with restraining straps, one blanket and one pillow.
Cardiac monitor. **

One stop watch, one stethoscope, one pair surgical shears, and one pocket flashlight.
Two medium straight hemostats.

Two tourniquets, adhesive tape, both narrow and wide, one roll of gauze, several gauze pads,
alechol, sponges, and tongue depressor.

Two intravenous flasks (500 ml each) containing normal saline.
Three 10 mi syringes containing the necessary amount of Pavulon, clearly marked.

Three 140 ml syringes containing the necessary amount of Sodium Thiopental, clearly
marked.

Three 140 ml syringes containing the necessary amount of Potassium Chloride, clearly
marked.

10. Six 30 cc vials of Sodium Chloride for Diluent, (for mixing drugs).

11. Two 18-gauge intercath needles, 1 %" long.

12. Two standard fluid administration tubing sets with “Y™ injection site.

13. Two extension sets.

14. Two 60 cc syringes {for mixing drugs).

15. Two 3 cc syringes with 21 gauge, | /2" needles attached.

16. Two injection needles, 20 gauge 2.

17. One 18 gauge 1 %" needles (mixing medication).

18. Sterile cut-down tray if necessary.

19. Four syringes containing 10 mg. of Vaiium each.

20. Blood spill kit.
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Note: In the event of two or more inmates being scheduled for execution on the same day, the
above listed items will be provided for each inmate, with the exception of those indicated by **
which will require only one.

Drugs of Choice

The lethat substances and amounis to be used in the execution are:

1. Sodivm Thiopental 5 grams.
2. Pavulon 20 milligrams.
3 Potassium Chloride 160 milliequivalents.

Personal differences exist. At times dosages have to be increased for certain individuals,
although the above doses are lethal for most individuals. It will be the responsibility of the
physician, working in conjunction with the staff pharmacist, to ensure that the above is sufficient
to cause death.

NOTE: In the event of two or more inmates being scheduled for execution on the same day, the
above listed itemns will be provided for each inmate.
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Section IV.
EXECUTION PROCEDURE

The condemned inmate shall be pre-medicated with a sedative approximately four hours and one
hour before the Execution is scheduled to occur. This sedative pre-medication is mandatory.

Medical services personnel will administer the sedative pre-medication orally. This sedative pre-
medication is intended to provide a calming affect and shall not cause any lack of cognitive
ability, incoherency or incompetence. A physician will determine the appropriate sedative and
dosage.

A five-member security team will relieve the observation commander and the three observation
officers approximately one hour prior to the time of Execution.

The window shades of the Execution Chamber shall be raised prior to the condemned inmate
entering the Execution Chamber. Prior to the time of Execution, the condemned inmate will be
escorted into the Execution Chamber by one supervisor and three officers. The condemned
inmate will be placed on the table and the restraints will be secured. The window shades inside
the Execution Chamber will remain raised during the Execution procedure.

Appropriate medical services personnel wilt perform the actual venipuncture. Venipuncture will
occur into the veins of both arms. Once the venipunctures are completed, the needles will be
taped securely into place and will be checked for patency. If the venipuncturist is unable to find
an adequate vein in an arm, the venipuncture will occur into the vein of a leg. Once the
venipunchures are completed, a stethoscope (if necessary) and cardiac monitor will be attached
by the security team commander and checked to ensure they are functioning correctly. The
medical services personnel will then leave the Execution Chamber.

A normal saline solution will then be infused at a slow rate in order to keep the system ¢lear.

Three syringes - one each containing the appropriate doses of Sodium Thiopental, Pavalon and
Potassium Chloride — constituting one set will be available. Three sets will be available.

The lethal injections shal! be administered individually by syringe into a “Y™ injection site of the
intravenous tubing. The order of injection shall be first — Sodium Thiopental, second — Pavulon,
and third — Potassium Chloride. At the order of the Director to proceed, the lethal injections will
be administered at a rapid rate. Once started, the lethal injections will continue until ali three
syringes of two sets are administered and emptied. The first syringe of the first set and the first
syringe of the second set will be administered simultaneously. The second syringe of both sets
will be administered simultaneously. The third syringe of both sets will be administered
simultaneously.

Once the lethal injections have been administered, the attending physician or designee and
coroner shall then determine whether it was sufficient to cause death. If the previous lethal
injections are determined to be insufficient to cause death, the third set of lethal injections shail
be administered.
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O Once the death pronouncement has been made, all witnesses, observers and media personnel will
be escorted from the Execution Chamber viewing area. All unused lethal injection solutions
shall be handled in a most careful manner and returned to the Pharmacy to be inventoried and

disposed of appropriately. The disposition of all solutions will be recorded including how much
was used and how much was discarded.

NOTE: A physician may examine the conderned inmate prior to the scheduled Execution to
determine if it might be necessary to utilize a vein in the leg for the venipuncture, or if there is an
indication that a cut-down may be necessary.

Revised October 2007.
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Section V,
WITNESS PROCEDURE

Nevada law requires there be at least six, but no more than nine, witnesses to attend an
execution. The Director must approve all witnesses and/or other persons to be present.

NOTE: Instead of being on-call, a deputy from the Attorney General’s office will be present at
Nevada State Prison from 8:00 p.m. until the execution is over.

The witnesses will arrive at the institution approximately one hour prior to the execution and be
escorted to the Visiting Room. Each witness will be given an LD. card.

Approximately 25 minutes before the scheduled execution time the Associate Warden of
Programs will escort the witnesses to the execution chamber via the Unit 3 (Cellhouse) entrance.
When the escort reaches the bottom of the stairs, the witness group will proceed into Unit 3 and
up the stairs and into the witness room. The witnesses will not be allowed to take any cameras,
recording devices, or any personal items into the witness area.

None of the personnel involved in the execution will be in sight, and all blinds to the chamber
will be closed. When all witnesses are in the witness area, the AWO will notify the PIO in the
Courthouse. The PIO will then escort the media witnesses to the witness area utilizing the same
route used by the AWP. The 217 door leading to the witness room will be closed but it is not
necessary to lock it. The shades will then be raised and the inmate wiil be escorted inte the
chamber and secured on the table. Fhe-shadeswill-thon-ba-drawnr

exmeeutionr The spiritual advisor will be allowed to witness the execution from the west
execution chamber window. When the physician and coroner have declared the inmate dead, the
shades will be drawn.

The media witnesses will then be escorted out of the chamber area and out of the institution. The
official witnesses will then complete the affidavits provided by the AWP. Following completion
of these affidavits, the AWP will escort the witnesses out of the institution.

NOTE: In the event two or more inmates are scheduled for execution on the same day, the
witnesses will be escorted to the Visiting Room between executions and will be executed back to
the execution chamber prior to the second execution following the same procedure listed above.
Members of the media will be allowed to exit NSP to the area outside the fence between
executions if they wish to do so. They will then be escorted back to the execution chamber area
by the PIO as outlined above.

The Associate Warden of Operations will be provided with a body receipt in triplicate that will
be completed when the mortician accepts delivery of the body.

1
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The death certificate will be completed by the attending physician and the coroner will also
complete his/her section of the death certificate. It shall be the Associate Warden of Operations'
responsibility to ensure these documents are completed and accurate.

Following the completion of all required forms, the body will be released to the mortician. After

the body has been loaded into the call car, the call car will exit through the maintenance gate.
After a security inspection is completed the vehicle will exit NSP property.

12
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Section VL

EX DUTY STATIONS AND SE P FOR THE EXECUTION OF THE
DEATH PENALTY

The following plan of action has been designated to provide for complete security coverage of
the Nevada State Prison during an execution of the death penalty.

1]
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Section VIL

INTERNAL CONTROL PLAN

fiill
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Section VIIL.

POST-EXECUTION PROCEDURE

Immediately following the execution of the death penalty, the body shall be removed and
tumed over to the attending mortician, following the procedures for the death of an inmate.

NOTE: In the event two or more executions are scheduled for the same day, a separate
vehicle as outlined above will be required for each inmate.

All disposable equipment, including needles, tubing, etc., will be turned over to the prison
pharmacist for proper disposal within one working day. If unavailable, then they will be
secured in the NSP pharmacy until the next business day.

Unopened solutions or drugs will be turned over to the prison pharmacist for proper handling
within one working day, If unavailable, then they will be secured in the NSP pharmacy until
the next business day.

The disposition of all solutions is to be recorded, as to the amonnt used and the amount
discarded. The number of solutions that were utilized will be recorded by volume, and those
that were tumed over to the pharmacist, will also be recorded by number and volume.

The security team will have the responsibility of cleaning the execution chamber.

All staff directly involved in the execution will meet in the Courthouse with the designated
clergy members, at which time, 2 debriefing will be conducted as well as psych counseling
wiil be provided.

It shall be the responsibility of the Associate Warden of Operations to release all of the

officers on overtime status and the decision will be based on the situation, as he/she perceives
it.

16
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Section IX.

COMMUTATION OR STAY OF EXECUTION

It must be understood that once infusion of the lethal injection has begun that the execution
cannot be stopped.

In the event of an cleventh hour stay of execution, all preparations will cease and the Director
will be immediately notified by the Warden.

If the condemned inmate has already been taken to the execution chamber, he/she shall be
returned to the last night ceil and all personnel shall remain on duty until released by the
Associate Warden of Operations.

The on-call Deputy Attorney General, if not present at the institution, shall be notified of the
situation as soon as possible. The availability of the on-call Deputy Attoney General shall
be coordinated by the AWP at NSP and the Chief Deputy of the Criminal Division of the
Attomey General's office.

17
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Section X.

SAMPLE OF FORMS USED I} G EXE PROCESS
A. Execution Checklist

B. Execution Position Assignments

C. Affidavit

D. LD. Department Identification Form

E. Letters of Agreement - Medical Services

m oo m

3

Telephone Logs

Radio communications Assignment Memo [redacted]

Report and Schedule of Execution, Exhibit “A” (Time Keeper Checklist)
Maps - Nevada State Prison

- Execution Chamber
- NSP Parking Lot

18

AA002644



EXHIBIT 143

EXHIBIT 143



LB TOUOU—YUL ™

No.03-6821
IN THE UNITED STATES SUPREME COURT
Ociober Texm, 2003

DAVID LARRY NELSON,
Petitioner,

Vs,

DONAL CAMPBELL, ,
Commissionar of the Alsbama Department of Corrections,
ad

GRANTT CULLIVER,
Warden of Witliam C. Holman Correctional Facility,
Respondents.

RS

ON PETITION FOR WRIT OF CERTIORARI
TQ THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

BRIEF OF AMICI CURIAE
IN SUPPORT OF PETTTIONER

KATHRYN LOUISE LIPPERT
Alsbama Bar No. ASB-$428-164K
Post Office Box 861311
Birmingham, Alabams 35266
Telephona (205) 426-3705

Fax Number (205) 426-3750

Coungel for Amici Curiac

AA002646



SoYTOUQUTYULY

AA002647



e 0 3 G VO U O — VI [ G~y

TARLE OF CONTENTS

AMICI CURIAE S RN |
TABLE OF QONTENTS...........coo.ccomommmmiummsssessconmmummmsmmsssosarseoses - fi
QUESTIONS PRESENTED ...... - . e i
STATEMENT OF INTEREST OF AMICI CURIAE..................... |
SUMMARY OF ARGUMENT et esasensesseramn e S er s ReE it 2
ARQUMENT ..., 5
L INTRODUCTION - 3
IL  BASIC CONSIDERATIONS REGARDING

INTRAVENQUS ACCESS................on ' 5
NI.  TECHNIQUES FOR OBTAINING CENTRAL

VENOUSAECESSH .............. . 8
IV.  QUALIFICATIONS FOR OBTAINING CENTRAL 0

..... JRRPUPRVO |

V. COMPLICATIONS OF PLACING CENTRAL VENOUS

CATHETERS — N o 12
VI.  CONCERNS OF AMICI CURIAE REGARDING THE

STATE OF ALABAMA'S PROPOSED PROCEDURES

TO OBTAIN CENTRAL VENOUS ACCESS IN THE

PETTTIONER 14
VIL CONCLUSION .........c......... S s e b Rt RsaRa e 18
CERTIFICATE OF SERVICE

i

AA002648



EE NS B\

O o0 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

In the Supreme Court of the State of Nevada

WILLIAM P. CASTILLO,
Petitioner,
Vs.
E.K. McDANIEL, Warden, Ely State
Prison, CATHERINE CORTEZ MASTO,

Attorney General for Nevada,

Respondents.

No. 56176 _ _
Electronically Filed

Feb 01 2011 08:46 a.m.

Tracie K. Lindeman

APPELLANT’S APPENDIX

Appeal from Order Denying Petition for
Writ of Habeas Corpus (Post-Conviction)

Eighth Judicial District Court, Clark County

VOLUME 11 of 21

FRANNY A. FORSMAN

Federal Public Defender

GARY A. TAYLOR

Assistant Federal Public Defender
Nevada Bar No. 11031C

411 East Bonneville Ave, Ste. 250
Las Vegas, Nevada 89101

(702) 388-6577

Counsel for Appellant

Docket 56176 Document 2011-03073




0880—91?01.0—055?3}:{

l
2
3
4
5
6
7
8
9

10
[1
i2
13
14
15

16 §

17
18
19
20
21
22
23
24
25
26

27

28

H
h

® @
» »

principles was “whether there js a reasonable likelihood that the Jury has applied the
challenged instruction in a way that prevents the consideration of constitutionally
relevant evidence.” /4, at 380, 110 S.Ct., at 1 198; see also Johnson, supra, 509 U.S.
at 367-368, 113 S.Ct., at 2669. In this case, the record clearly reflects that the jury
found the State had established six aggravating circumstances beyond a reasonable
doubt. The jurors were unequivocally instructed that no mitigating circumstance
could outweigh any aggravator and that there had to be unanimous agreement orelse a
sentence of life must be imposed. Indeed, Defendant fails to demonstrate any
reasonable likelihood that the jury misapplied the contested instruction and did not
consider and weigh all mitigating circumstances,

Thus, there was no basis for an objection by trial counsel and indeed, appeilate
counsel’s strategy to forego this claim on direct appeal was a sound tactical decision.

C.  No submission of 2 special verdict form,

Defendant’s final claim on this issue is that appellate counsel failed to raise the

argument on direct appeal that trial counsel was ineffective for not submitting a
special verdict form listing mitigating circumstances found by the jury. However, this

i1 claim likewise fails.

Defendant fails to cite any statutory or case law authority to support his
contention that trial counsel’s decision not to submit a special verdict form for the
purpose of listing mitigating circumstances violated his Sixth Amendment guarantee
to effective assistance of counsel. Indeed, this Court has held that the trial court is not
obligated to grant a defendant’s request for such a special verdict form and the
sentencer in a capital penalty hearing is not constitutionally or statutorily required to
make such specific findings. Servin v. State, 59 Nev. 262,32 P.3d 1277, 1289 (2001)
(citing, NRS 175.554(4): Rook v, Rice, 783 F.2d 401, 407 (4th Cir.1986)); see also
Rogers v. State, 101 Nev. 457, 469, 705 P.2d 664, 672 (1985) (rejecting claim that
district court erred by not providing jury with form or method for setting forth
findings of mitigating circumstances).

%ﬂmﬂmmﬂq MICHARL, $4000, C106734 DOG
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Thus, trial counsel’s performance can hardly be deemed to have fallen below
the “reasonably effective” standard and as such, appellate counsel’s decision to forego
the claim on direct appeal was similarly reasonable.

VIL.

THE CONSTITUTIONALITY OF NEVADA’S
PROCEDURES FOR ADMISSION OF VICTIM
IMPACT TESTIMONY Ié‘: E&RRED BY LAW OF THE

In ground VIII, Defendant alleges appellate counsel was ineffective for “failing

to raise or assert all available arguments supporting constitutional issues raised” in his _

claim that Nevada’s statutory scheme and case law fails to properly limit the
introduction of victim impact testimony. However, this claim is barred by the
doctrine of the law of the case and entirely belied by the record.

Where an issue has already been decided on the merits by this Court, the
Court’s ruling is law of the case, and the issue will not be revisited, Pellegrini, supra;
see also, McNelton, supra; Hall supra; Valerio, supra; Hogan, supra. The law of a
first appeal is the law of the case in ail later appeals in which the facts are
substantially the same; this doctrine cannot be avoided by more detailed and precisely
focused argument. Hall, supra; McNelton, supra, Hogan, supra.

In this case, on direct appeal, Defendant argued that the “cumulative and excess
victim impact testimony should not have been allowed.” This Court rejected the
claim finding:

SRt L oy gt v
ase of a ca are e e 3
gjscretion and will not be di absent an abjuses%f
discretion. Rippo v. State, supra 113 Nev. at 1261, 946 P.2d
?,tz}jﬂgig(cggrég( fg’ﬁfﬁ’) \;\ State, lIQdev. tlh?géatl{ 06, 881
] \ X considerin, penal
rnac%;r consider victi -hnp'!al::?evidmce ag it relates to lht)e,
vi

im’s char and the emotiona] impact of the murder

on the victim's family, Id. (gitin , P v. Tennessee, 501

U.S. 808, 827, 111"S.Ct sgf 2355',"’ 115 L.Ed.2d 720

9991)‘ Homick v. State, 108 Nev. 127,136, 825 P.2d 600,
06 (1992); aiso NRS 175.552).
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Five witnesses testified as to the character of the victims and
the impact the victims’ deaths had on the witnesses’ lives
and the lives of their families.

We conclude that each testimonial was Jndividual in nature,
and that the admission of the testimony was neither
cumulative nor excessive. Thus, we coriclude that the
district court did not abuss its discretion in allowing all five
witnesses to testify, Id,

Because this issue was raised and rejected on direct appeal, Defendant’s
complaint here appears to be that appellate counsel failed to “assert all available
arguments” supporting this claim., However, it must be noted that Defendant merely
sets forth various case law in his petition but he fails entirely to make any specific
factual allegations indicating where he believes appellate counsel’s argument on direct
appeal fell short. As such, his bare allegations are not sufficient to entitle him to

relief,

Defendant does appear to imply that appellate counsel should be faulted for
failing to challenge the constitutionality of Nevada’s death penalty scheme as failing
to limit the introduction of victim impact testimony during the penalty phase
proceedings. Clearly, this is the same issue appellate counsel did indeed raise on
direct appeal only here Defendant dresses it up “in different clothing,” See, Evans,
supra.

However, even if the issue were validly raised in his ipstant petition,
Defendant’s claim that Nevada law fails to limit the admission of victim impact
testimony lacks merit and as such, appellate counsel’s strategy to limit the argument
to the particular facts of Defendant’s case was reasonable.

For instance, in rejecting Defendant’s claim, this Court further noted:

Three of the witnesses referred to the brutal nature of the
enme. Rippo, supra 113 Nev. at 1261, 946 P.2d at 1031,
The State msu'u'clgd the family members not to testify about
how heinous the crimes were, and the districf court
apparently relied, in part, on these mstructions in allowing
the victim-impact testimony. Thus, the testlmoﬁy, insofar as
it described the hature of the victims’ deaths went
bzgond the boundaries set forth by the State. /d, at 1262,
946 P.2d at 1031 (emphasis added).

éamnmmurmm MICHAEL, 44090, C1086784.00C
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Thus, clearly Defendant’s claim that Nevada’s capital sentencing scheme
imposes “no limits on the presentation of victim impact testimony” is wholly without
merit. Therefore, even if appellate counsel had delved further into the issue, claiming
unconstitutionality of the sentencing structure in its entirety, there was scant chance
such a claim would have survived appellate review,

IX.

THERE IS WELL-SETTLED PRECEDENT THAT
DELIBERATION e oroaD
CONSTITUTIONAL

In ground IX, Defendant alleges the “stock jury instruction given in this case
defining premeditation and deliberation necessary for first degree murder® was
constitutionally violative. Defendant contends that appellate counsel was ineffective
for declining to raise the issue on direct appeal. However, Defendant’s claim s
without merit because based on well-settled precedent, there was no reasonable
probability of success,

The contested instruction stated:

Premeditation is a design, a determination to kill, distinctly
formed in the mind at any moment before or at the time of
the killing. Premeditation need not be for a day, an hour or
thoughts of the mind " Fer &‘i‘“}’u‘éﬂg’ﬁeﬁ’m“ﬁﬁfﬁ“{i‘l’i
evidénce that the act constituti e ki

and has been the rossl

atter h dl mudltgfi t‘)fig'o! weegllt:}n&n':cto
m F oW 1 On 1S O e
constituting the “killiig, 1t 1o wihiy oY, b€ act
premeditatéd m .

As Defendant correctly points out, in Byford, supra, the propriety of a Kazabm''
instruction was addressed. While this Court rejectad the argument as a basis for any
relief for the defendant (“We conclude that the evidence in this case is clearly
sufficient to establish deliberation and premeditation on Byford's part.”) this Court

" Kazalyn v. State, 108 Nev, 67, 825 P.2d 578 (1992),

&Qu;mﬂrmmnummm MECHARL, 44490, C106784.00C
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recognized that the instruction itse|f raised a “legitimate concern.” Byford, supra, 116
Nev. at 233, 994 P.2d at 712. The Byford Court stated:

The Kazalyn instruction and some of this court’s rior
%glmons have underemphasized the element of deliberation.
¢ neglect of “deliberate” as an independent element of the
mens rea for first-degree murder seems to be a rather recent
phenomenon, Before' Kazalyn, It appears that “deliberate”
and “premeditated” were both included in {ury instructions
without being individually defined by also  without
“deliberate” being reduced to a Sﬁnonym of “premeditated.”
. vada v. Harris, 12 Nev. 414 416
1877); Scont v, State, 92 Nev. 552, 554 n, 2, 554 P.2d 735,
37 n. 2 (1976). We did not ss this issue in our
Kaz ’f de‘:lsu)nzl tli':lt;t Ki;azterbnﬂge same year, ltln:; c?huar:
expressly approve aiyn mstruction, concluding

“deliberate” s i) redundant to_ “promeditated g
therefore reguu'es no discrete definition. Powell v, State,
00, 708-10, 838 P.2d 921, 926-27 (199%%5

unds by 511°U.S. 79, 114 S.Ct 12

meaning simply that the actor intended to commit
ﬁ'xe act and inter%ded cregth as the resuit of the act,” Greene v.
State, 113 Nev. 157, 168, 931 P.2d 54, 61 (1997). We
conclude that this line of authority shou%;li be abandoned. B

defining onl meditation and | to vi
deliberation With! any. neason e definition, the Rasabre
instruction blurs the “distinction between first- and secorid-
degree murder. /d, at 234-35,994 P.2d at 713.

This court then proceed to set forth instructions for use by the district courts in
cases where defendants are charged with first-degree murder based on willful,
deliberate, and premeditated killing. /d. at 236, 994 P.2d at 714.

Now, Defendant appears to argue that even though at the time of his penalty
hearing, Kazahn and its progeny were valid authority, appellate counsel was
nonetheless ineffective for failing to raise an issue that even this Court acknowledged
had been inconsistently interpreted and applied. J4, at 235, 994 P.2d at 713.
However, the Byford court made two specific findings which defy Defendant’s claim.

First, under Byford, even an improper instruction will not justify reversal when
the evidence of guilt is overwhelming and second, the holding is to be applied
prospectively only. Id, at 233, 994 P.24 at 712; see also Bridges v. State, 116 Nev.,
752, 762-63, 6 P.3d 1000, 1008 (2000); Leonard v. State, 117 Nev. 33, 74-76, 17 P.3d

L‘a‘m‘mmumllnmmm MICHARL, 44090, £106784.DOC
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397, 410 - 412 (2001); Garner, supra, 116 Nev. at 789, 6 P.3d at 1025, (overruled on
other grounds by Sharma v. State, 118 Nev. 648, 56 P.3d 868 (2002)); Evans, supra.
Thus, because the evidence of Defendant’s guilt was overwhelming (see Rippo,
supra, 113 Nev. at 1255, 946 P.2d at 1027) even if appellate counsel had raised the
issue, like the defendant in Byford, the claim would not have warranted relief,
Moreover, because Defendant’s appeal was dismissed well before the Byford ruling,

‘he could not have benefited from this Court's ruling in any case. Therefore,

Defendant’s claim that appellate counsel was ineffective for failing to raise this issue
on direct appeal is without merit and should be dismissed.

X

TRIS COURT’S APPELLATE REVIEW OF DEATH
PENALTY CASES IS CONSTITUTIONAL

In ground X, Defendant alleges that appellate counsel was ineffective for
failing to raise on appeal or assert all available arguments supporting his contention
that “the opinion affirming RIPPO’s conviction and sentence provides no indication
that the mandatory review was fully and properly conducted in this case.”

This claim is frivolous. There is absolutely no basis in either law or fact to
support an allegation that appellate counsel was deficient for not raising on direct
appeal this Court’s alleged inadequate review of his direct appeal.

XL

THE RACIAL COMPOSITION OF DEFENDANT’S
JURY WAS CONSTITUTIONAL

In ground X1, Defendant claims that appellate counsel was ineffective because
he failed to raise what he characterizes as the unconstitutional racial compaosition of
the jury. Clearly, this claim lacks merit because it had virtually no chance of success
on appeal.

Both the Fourteenth and the Sixth Amendments to the United States
Constitution guarantee a defendant the right to a trial before a jury selected from a

!%Zm.mwmnurmmm\lm MOCHARL, 44080, C106784.00C

AA002505



98E0-9T0LO~0ddT Y

®» %

| representative cross-section of the community. Evans v. State, supra; Holland v.
| lllinois, 493 U.S. 474, 110 S.Ct. 803 (1990); Taylor v. Louisiana, 419 U.8. 522, 95
! 5.Ct. 692 (1975). “The fair-cross-section requirement mandates that ‘the jury wheels,

pools of names, panels, or venires from which juries are drawn must not
| systematically exclude distinctive groups in the community and thereby fail to be
| reasonably representative thereof™ 74, (quoting Taylor, supra, at 702), However,
} there is “no requirement that petit juries actually chosen must mirror the community

| and reflect the various distinctive groups in the population.” Jd. (quoting, Holland,
! supra at 308).

The standard for a race-based challenge to the composition of a jury pool under
i the Sixth Amendment was set by the United States Supreme Court in Duren v,
| Missouri, 439 USS. 357 (1979). To show a prima facie violation of the Constitution’s
| fair cross-section requirement in selecting a jury pool: the defendant must show (1)
[ that the group alleged to be excluded is a “distinctive” group in the community; (2)
that the representation of this group in venires from which juries are selected is not
| fair and reasonable in relation to the number of such persons in the community; and
| (3) that this under representation is due to systematic exclusion of the group in the
jury- selection process. Id at 364. A “Jury selection violates the Sixth Amendment
or the due process and equal protection clauses of the Fourteenth Amendment only if
| it can be shown that members of the appellant’s race were excluded systematically
| from jury duty. ‘(Purposeful discrimination may not be assumed or merely
| asserted.’” Bishop v. State, 92 Nev. 510, 515, 554 P.2d 266, 270 - 270 (1976) (quoting
| Swain v. Alabama, 380 U.S, 202, 205, 85 S.Ct. 824, 827 (1965). Such discrimination
| must be proved. /d, (citing, Tarrance v, Florida, 1388 U.S. 519, 23 S.Ct. 402 (1903)).
| The federal courts have repeatedly held that the use of voter registration lists to
compile the jury pool is constitutionally acceptable. See e.g., Taylor v. Louisiana, 419
US. 522 (1975); Watkins v, Commonwealth, 385 S.E.2d 30, 53 (Va. 1989); United

l@ﬂ.l.nmﬂww MICHABE, +4080, C106784 DOC
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States v. Lewis, 10 F.3d 1086, 1089-90 (4® Cir. 1993); Peaple v. Sanders, 797 P.2d
| 561 (Cal. 1990)(overruling People v, Harris, 679 P.2d 433 (Cal. 1984)).

i Defendant’s claim here fails first because it must be the jury pool not the
j individual jury that is representative of a fair cross section of the community, the fact
i that Defendant’s particular Jury was entirely Caucasian does not support a prima facie
{ constitutional violation. Similarly, the county-wide practice of comprising jury pools
| using voter registration rolls has been a long-standing constitutionally acceptable

| practice. Moreover, Defendant’s claim that the county fails to follow up on the jury

L= - - BN [ S VO O U N T

j summons process hardly demonstrates “purposeful discrimination”; indeed, it is

10 ¥ highly doubtful “individuals who move fairly frequently or are too busy trying to eam
1 Ja living” would be considered a “distinctive” group for purposes of Sixth Amendment
12 | analysis and able to withstand constitutional scrutiny.
13 | Therefore, Defendant’s claim of ineffective assistance of counsel is unfounded,
14 XI1L.
15 NEVADA’S CAPITAL SENTENCING STATUTE

‘ PROPERLY NARROWS THE CATEGORIES OF
16 | DEATH ELIGIBLE DEFENDANTS
17 | Defendant’s final claim in ground XII is that appellate counsel was ineffective
18 | for failing to raise or completely assert the argument that Nevada’s capital sentencing
19 § statute, NRS 200,033, fails to properly narrow the categories of death eligible
20 | defendants. However, as with Defendant’s other claims, there was no reasonable
21 { probability this claim would have succeeded on appeal.
22 | NRS 200.033 provides:
23 The only circumstances by which murder of the first degree
24 : may be aggravated are:

' 1. The murder was committed by a person under
25 senteace of imprisonment.
26 2.  The murder was committed by a person who, at any

time before a penalty hearing is’ conducted for the

27 murder pursuant to KIRS 175.552, is or has been
a5 | comvicted of:

:mnmmummmm MICHARL, 44040, C108784.D0C
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3. Another murder and the provisions of subsection
2 do not otherwise a&piy to that other murder; or
felony involving the use or threat of violence
to the person of another and the provisions of
subsection 4 do not otherwise apply to that felony.
For the purposes of this subsection, a ggsqn shall
be deemed to haye been convicted at the time the
Jury verdict of guilt is rendered or ,\tlgon
pronouncement of guilt by a judge or Judges sitting
without a jury,

. The murder was committed by a person who knowingly

created a great risk of death to more than one person
by means of a weapon, device or course of action which
would normally be hazardous to the lives of more than

. One person.
- The murder was committed while the person was

engaged, alone or with n:)thm‘?[,I in the commission of, or
an a%tempt to commit or flight after com.mittmﬁ or
Attempting to commit, any robbery, arson in the first
degree, burglary, invasion of the home or kiduapping
2 Kileq or croand the person Son e iered

a, or attem erson murdered; or

b. Knew or had I:'reaacm to knolzv that life would be

taken or lethal force used,

. The murder was committed to avoid or revent a

lawful arrest or to effect an escape from cu

. The murder was committed by a person, for himseif or

another, to receive noney or amy other thing of
monetary value,

. The murder was committed upon a peace officer or

fireman who was killed while engaged in the

performance of his official duty or because of an act

rmed in his official capacity, and the defendam
W or reasonably should have known that the victim
was a peace officer or . For the purposes of this

subsection, “peace officer” means: .

a. An employee of the ent of Corrections who
does not exercise general control over o
imprisoned within the institutions and facilities of the
Department, but whose normal duties require him to
come into contact with those offenders when
;:haangpg out thff duties prescribed by the Director of

e Departmen

b. Any person upon whom some or all of the powers of
a.dcace officer are conferred pursuant to NRS

289.150 to 289.360, inclusive, when carrying out

those powers,

» The murder involved torture or the mutilation of the
victim.

mnmurummnm MECHARL, 44080, C1086784 DOC
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9.
10.
11.

12,

13.

14

15.

o
®» »

The murder was committed Upon one or more persons at
random and without apparent motive,

The murder was committed upon a person less than 14
Years of age,

The murder was committed upon a person because of
the actual or perceived race, color, religion, nationa]
origin, physical or mental disability or sexual
orieatation of that person,

The defendant has, in the immediate proceeding, been
;:]on:'icted of m?iredtha on% "ﬁeﬂ'.',“ of murder ;_n ttgn_e

st or secom ¢e. Lor the purposes of this
subsection, a pcrsoneg:hall be deer;:gd to have been

is rendered or upon ronouncement of guilt by a judge
or judges sittingp“?ithgut a jury. S By & Judg

The person, alone or with  others, subjected or
attempted to subject the victim of the murder to
noncoasensual sexual penetration immediately before,
during %r immediately affer the coztl_mussmn of the

un e
but not Limited o, conditians e orpich 4 .
clinows or me nab’lycghoulmo?v that the vicptftrxﬁs
e

b. “Sexual etration” means cunnilin , fellatio or
any_ inu'ggtpon, however slight, of augll)is part of the
victim's body or any object manipulated or ingerted
by a person, alone or with others, into the genita] or

openings of the body of the victim, er or
not the victim is aljve, Tge term includes, but is not
limited t& anal intercourse and $exual intercourse in
what would be its ordinary meaning,

or private school, at an activi s a public
or gﬁvatq schoo] or on a schootf bus while tgg _buguwas
engaged in its official duties by a n who intended
:ocreate agreatnskofdgathorsu s}antlal bodxl}&ehapn
0 more than one person by means of a we vice
or course of actionpetl?ét wo{ld normally be ggzo%dous to
the lives of more than one petson. For the purposes of
+01S subsection, "school bus' has the meaning ascribed to
it in NRS 483.160.

The murder was committed with the intent to commit,
cause, aid, further Or conceal an act of terrorism, For
the purposes of this subsection, “act of terrorism” has
the meaning ascribed to it in 202.4415,

» The murder was committed on the propegg of a publie

J%Hunmuucmu\'mmm MICHARL, 4409, CHTILDOC
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Defendant does not point to any particular portion of the statute he finds
{ objectionable, but rather, asserts, “[t]he factors listed in NRS 200.033, individually
{ and in combination fail to guide the sentencer’s discretion and create an impermissible
| risk of vaguely defined, arbitrarily and capriciously selected individuals upon whom
§ death is imposed.” (Appellant’s Opening Brief, pages 44-45). Defendant claims
| further that “[i]t is difficult, if not impossible, under the factors of NRS 200.033 for
| the perpetrator of a First Degree Murder not to be eligible for the death penalty at the
| unbridled discretion of the prosccutor.” (Id.) However, even under this sweeping
“ allegation, Defendant’s claim that appellate counsel was ineffective for failing to raise
| this issue on direct appeal fails,
This Court hag specifically held that these statutory aggravators, even “in
| combination,” properly narrow the class of persons eligible for the death penalty.
| Gallego v. State supra, 117 Nev. at 370, 23 P.3d at 242 (2001); See aiso, Bennett v.
State, 106 Nev. 135, 787 P.2d 797 (1990)NRS 200.033 subdivision 4 is not
| constitutionally overbroad or arbitrary'’); Smith v. State, 114 Nev. 33, 953 P.2d 264
j (1998) (subdivision 8 is not constitutionally vague and ambiguous); Cambro v. State,
| 114 Nev. 106, 952 P.2d 946 (1998) and Geary v. State, 112 Nev. 1434, 930 P.2d 719
| (1996) (subdivision 9 is not constitutionally vague); Leslie v. Warden, 59 P.3d 440
| (2002)(Defense counsel was not deficient in failing to argue that “at random and

A - T - A O T E

et d et ek e et s
h VL oER W N =

ek et e
e g

20 | without apparent motive” aggravator was not supported by evidence in penalty phase
21 | of defendant’s murder trial, where Supreme Court had consistently upheld that
2 | aggravator when, as in defendant's case, killing was unnecessary to complete robbery,
23 | and defense counsel, knowing that Supreme Court was required to independently
24 | review all aggravating circumstances, may have chosen to focus on issues more likely
25 | to yield resuits).

26 |

o
~3

[
oo

; “Oneofﬂtesixumvaﬁngfactonlhejury mmiscmfoundmhembﬁﬂmdbeyondarmomhhdouuwpwm
| to subdivision 4.

Muuhmmrmmmm 4080, C105784 DOL:
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Defendant relies upon two United States Supreme Court cases to bolster his
contention. However, neither of these cases provides sufficient support for
Defendant’s claim.

In Godfrey v. Georgia, 446 U S, 420, 100 S.Ct. 1759 (1980), the jury imposed
two sentences of death on the defendant, As to each, the jury specified that the single
aggravating circumstance they had found beyond a reasonable doubt was “that the
offense of murder wag outrageously or wantonly vile, horrible and inhuman.” 74, at
426, 100 S.Ct, 1759, 1764. The Court held the aggravator violated the Eighth and
Fourteenth Amendments. /4 at 428-28, 1765. The Court reasoned there was nothing
in the words “outrageously or wantonly vile, horrible or inhuman,” standing alone that
implied any inherent restraint on the arbitrary and capricious infliction of a death
sentence, /d,

In Stringer v. Black, 503 U.S, 222, 112 S.Ct. 1130 (1992), after finding the
defendant guilty of capital murder, a Mississippi jury, in the sentencing phase of the
case, found that there were three statutory aggravating factors. One of these was the
murder was “especially heinous, atrocious or cruel,” which had not been otherwise
defined in the trial court's instructions. 74, at 225-26,1128.Ct. | 130, 1134. The Court
reversed the defendant’s conviction, d. at 227, 112 S.Ct. at 1135, Although the
Court’s decision was founded wholly on other grounds, it noted the
unconstitutionality of the vague aggravating factor was implicit in the Court’s
opinion. /d. at 235, 112 S.Ct. at 1139.

Although Defendant does not specifically mention Maynard v, Cartwright, 486
U.S. 356, 108 S.Ct. 1853 (1988), that Court similarly held that the language of an
Oklahoma statute with an aggravating circumstance which read, “especially heinous,
atrocious, or cruel” gave no more guidance than the “outrageously or wantonly vile,
horrible or inhuman” language that the jury retumed in jts verdict in Godfrey. Id. at
363-64, 108 S.Ct. 1853, 1859,

&&M‘l\mﬂmmm MICHAEL, 44390, O 104784 DOC
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r'a' Clearly, the Nevada statute does not employ any such vague or overly broad
E | language. On the contrary, in Gregg v. Georgia, 428 U.S. 153, 96 S.Ct. 2909
= { (1976)", the United States Supreme Court upheld a Georgia sentencing scheme widh
.;3] nearly the identical language ag Nevada’s, even when the defendant attacked each and
; | every aggravator individually and specifically. In upholding the sentencing statute,
|

- j the Court in Gregg stated:

W While there is no claim that the jury in this case relied

O upon a va%;ue or overbroad provision 10 establish the

b existence of a statutory aggravating circumstance, the

etitioner look:
did i
* n his petition Defendan cites only to the dissenting Opinion at 428 U.S. 238, 92 §.Ct. 2726 (1972),
Aﬁnun"mwmnm““&mmmmmm
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CONCLUSION

Defendant has not shown why the district court’s findings were in error. Based

| on the aforementioned arguments, the State respectfully requests that the Order
| Denying Defendant’s Petition for Writ of Habeas Corpus be affirmed,

Dated this 17th day of June, 2005,
Respectfully submitted,
DAVID ROGER

Clark County District Atto
Nevada%ar 002781 ey

BY

Chief Deputy District Attorn
Nevada %0004352 Y

Office of the Clark County District Attorney
Clark County Courthouse )

200 South Third S Suite 701

Post Office Box 55221

Lag Vegas, Nevada 89155-2212

(702) 435-4711
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i knowledge, information, and belief, it is not frivolous or interposed for any improper
:' purpose. I further certify that this brief complies with all applicable Nevada Rules of
{ Appellate Procedure, in particular NRAP 28(e), which requires every assertion in the
| brief regarding matters in the record to be supported by appropriate references to the

i Appellate Procedure,
10 )
1 |
12 |
I3 §

o
.. @

CERTIFICATE OF COMPL
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Dated this 17th day of June, 2005,
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ISSUES PRESEN] ED FOR REVIEW

RIPPQ’S SENTENCE IS INVALID UNDER_ TH h) A E

CONSTITUTIONAL GUARANTEE OF DUE PROCESS, EQUAL, PROTECTION
QF THE LAWS, EFFECTIVE ASSISTANCE_OF CQUNSEL AND RELIABLE
SENTENCE BECAUSE THE JURY WAS ALLOWED TQ USE QVERLAPPING
AGGRAVATING CIRCUMSTANCES IN IMPOSING THE DEATH PENALTY,
UNITED STATES CONSTITUTION AMENDMENTS §. 6, 8, AND 14; NEVADA
CONSTITUTION ARTICLE L SECTIONS 3, 6 AND §; ARTICLE IV, SECTION
2.

PO'S CONVICTION AND SEN NCE ARE INVAL DER THE STATE
AND FEDERAL, CONSTITUTIONAL G UARANTEE QF DUE PROCESS, EQUAL,
PROTECTION OF THE LAWS, EFFECTIVE ASSISTANCE OF COUNSEL AND
RELIABLE SENTENCE BECAUSE RIPPO WAS umémggznzﬁmguvg
ASSISTANCE OF COUNSEL_ON DIRECT APPEAL, UNITED _STATES
CONSTITUTION AMENDMENTS 5. 6, 8, AND 14; NEVADA CONSTITUTION
ARTICLE |, SE S$3.6A : CLE IV, SECT
TRIAL COUNSEL WOLFSON INSISTED THAT RIPPOWAIVE HISRIGHT TQ
SPEEDY TRIAL AND THEN ALLOWED THE CASE TO LANGUISH FOR 16

ONT 0 TQ TRIA

HE 0 CE OF COINS RING THE GUILT PHASE O
THE TRIAL, FELL BELOW THE STANDARD OF &E&Q.N_IAELX EFFECTIVE
COQUNSEL IN THE FOLLOWING RESPECTS:

(b)  Failure to Offer Any Jury Instruction with Rippo’s Specific Mitigating

©).  Failure to Argue the Existence of Specific Mitigating Circumstances During

Before the Death Penalty Is Even an Option for the Jury.
{d).  Failare to Object to Improper Closing Argument at the Penalty Hearing,
(&) Trial Counsel Failed to Move to Strike Two Aggravating Circumstances That
Were Based on Invalid Convictions,
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VI THE INSTRUCTION GivEN AL_THE PENALTY HEARING FAILED TO

2 APPRAISE JURY PER USE OF CHARACTER EVIDENCE AND AS
3 SUCH THE IMPOSITION OF THE DEATH PENALIM_MJMM
JED N Vz WEIGHING OF .GBAY—‘MLA—MLMLI[%MQ

6 | VII. RIPPO'S SENTENCE 1S INVALID UNDER THE STATE AND FEDERAL
CONSTITUTIONAL GUARNTEE OF DUE PROCESS, EQUAL PROTECTION

7 OF THE LAWS, EFFECTIVE, ASSISTANCE QF COUNSEL AND RELIABLE
SENTENCE_BECAUSE THE JURY WAS NOT INSTRUCTED ON SPECIFIC
8 MITIGATING CIRCUMSTANCES BT RATHER ONLY_GIVEN THE
9 STATUTORY LIST AND THE JURY WAS NOT GIVEN A SPECIAL VERDICT
FONT _TO LIST MITIGATING CIRCUMSTANCES. _UNITED STATES
10 ONSTITUTION A 1S 5. 6.8, AND 14; NEVADA CONSTITUT
" ARTICLE I SECTIONS 3,6 AND 3; ARTICLE V. SECTION 2],
12 ] VIIL RIPPO'S SENTENCE s INVALID UNDER_THE STATE AND_FEDERAL
CONSTITUTIONAL GUARANTEE OF DUE PROCESS. EQUAL PROTECTION
13 OF THE LAWS, EFFECT(VE ASSISTANCE OF COUNSEL AND RELIABLE
' &MMMMMM

F T: LIMIT OF Vi

s TEST FORE Vi T N N
ND S NISHME M T

16 F Vi T, AIR_AND NON-A

SENTE P IN 8§ NDE
17 N 0 85,6
- i.NEVADA CONS L SECTIONS 3, 6 AND &:

1V, SECTION 21,

19
IX. T N_GIv 1 n
20 P ED[TA NECESS, F

OR
a1 MMMMAMEMM
MIND” INSTRUCTION VIOLATED THE CONSTITUTIONAL GUARANTEES
22 OF DUE PROCESS AND EQUAL PROTECTION, WAS VAGUE AND RELIEVED
THE STATE QF IT’ S BURDEN OF PROQF ON EVERY ELEMENT OF THE
23 CRIME. UNITED STATES CONSTITUTION AMENDMENTS $, 6.8, AND 14;
VADA CONSTIT

N ARTICLEL N5 D 14; CLEIY
24 SECTION 21,

25
26 § X, PO’S CONVICTION A SE YALID ERTHEST AN

FEDERAL CONSTITUTIONAL GUARANTEE OF DUE PROCESS, EQUAL
27 PROTECTION OF THE LAWS, AND RELIABLE SENTENCE DUE TO THE
28 AILURE OF This Court TO COND RAND ADEQUAT ELLATE
REVIEW. UNITED STATES CONSTITUTION AMENDMENTS s, 6, 8, AND 14;
NEVADA CONSTITUTION ARTICLE T, SECTIQNS 3, 6 AND 8; ARTICLE Iv,

3

=
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SECTION 21,
af Xl RIPPO'S CONVICTION AND SENTENCE IS INVALID UNDER THE STATE
| AND FEDF NSTITUTIONAL_GUARANTEES_OF_DUE_PROCESS,
4 EQUAL PROTECTION, IMPARTIAL JURY FROM CROSS-SECTION OF THE
COMMUNITY, AND RELIABLE DETERMINATION DUE TO THE TRIAL,
3 CONVICTION AND SENTENCE BEING [ OSED BY A JURY FROM WHIC

AERICAN A ICAN ND__OTHE NORITIES WER
SYSTEMATICALLY. EXCLUDED AND UNDER REPRESENTED. UNITED

7 STATES CONSTITUTION _AMENDMENTS s, &, 8. AND 14; NEVADA
LONSTITUTION ARTICLE T. SECTIONS 3, 6 AND 3; ARTICLE [V, SECTION

8 2l

i XIL RIPPO' S SEN INVALI THE STA

0 CONSTITUTIONAL GUARANTEE OF DUE PROCESS, EOUAL PROTECTION
OF THE LAWS, EFFECTIVE ASSISTANCE OF COUNSEL A

n '1 sm:mmg-;nggé;zsg:[@nggém§TAnrr__ngsguEMEAunggEmﬂ

" WITH RESPECT TO THE AGGRAVATING CIRCUMSTANCES ENUNCIATED
[NNRS 200.033 FAIL TO NARROW THE CATEGORIES OF DEATHELIGIBLE

13 DEFENDANTS.

%
1 | STATEMENT OF THE CAS

Appellant hereby adopts the statement of the facts as annunciated in Appellant’s
Opening Bricf,
17

8 STATEMENT OF FACTS

19 || Appellant hereby adopts the statement of the facts as annunciated in Appellant’s Opening Brief,

20!

21 ARGUMENT

22 | L RIPPO'S SENTENCE [S INVALID UNDER THE STATE AND FEDERAL
CONSTITUTIONAL GUARANTEE OF DUE PROCESS, EQUAL PROTECTION
23 OF THE LAWS, EFFECT]VE. ASSISTANCE OF COUNSEL AND RELIABLE
; SENTENCF. BECAUSE THE JURY WAS ALLOWED TO USE QVERLAPPING
24 § AGGRAVATING CIRCUMSTANCES IN IMPOSING THE DEATH PENALTY,
28 MMM‘MMMMM
CONSTITUTION ARTICLE L SECTIONS 3.6 AND 8, ARTICLE IV, SECTION

26 21,

27 After the penalty phase, the jury sentenced Mr. Rippo to death finding six aggravating

2 circumstances, The aggravating circumstances relevant for purposes of this issue are 1) the
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murder was committed by a person under sentence of imprisonment: 2) the murder was committed

“ by a person who had been previously been convicted of o felony involving the use of threat of

violence to another person; 3) the murders were committed by a person engaged in the commission
of or an attempt to commit robbery; 4) the murder was committed while the person was engaged
tn the commission of o an attempt to commit burglary (S.A., VOL. 17, pp. 3163-3164). ' On
dJircet appeal, appellate coungel argued that Mr. Rippo’s sentence of death had been improperly
decided based upon the Jury considering overlapping aggravators. On direct appeal, this Court
I concluded that Mr, Rippo could have been prosecuted separately for each of the underlying
felonies and therefore each crime was properly considered as an aggravating circumstance, At the
time of direct appeal, this Court had not yet decided McConnell v. State, 102 A4, Op. 105, 102
P.3d 606 {December 29, 2004). In Mr. Rippo’s opening bricf, he requested that this Court revisit

this issue based upon this Court’s ruling in McConpeil v, State.

In the State’s Answering brief, the State argues that this issue is barred by the law of the

case doctrine (State’s Answering Brief, pp. 5). The State correctly points out that this argument
was in fact raised on direct appeal. However, the Court can take notice that the McConpell
decision was not decided at the time of Mr. Rippo’s direct appeal. Additionally, the State argues
that this issue was not briefed in the Defendant’s Petition for Writ of Habeas Corpus in the district
i court below (State’s Answering Brief, pp. 6). The State's argument is inaccurate. [n fact, on

August 8, 2002, Supplemental Paints and Authorities in Support of the Petition for Writ of Habeas

Corpus were filed on behalf of Mr. Rippo. Originally, Mr. David Schieck was appointed to

represent Mr. Rippo in his Post-Conviction Relief. Inthe Supplemental Brief, M. Schieck wrote

M. Rippo was also found to have committed murder that involved torture. This
Court held on direct appeal there was sufficient evidence o find that the murder
involved torture. Thereforc, this aggravator had already been deemed to be valid,

7
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that this issue had been previously raised on direct appeal. At the end of informing the district
court that the issue had becn raised on direct appeal, Mr. Rippo states,
Rippo as part of his Supplemental Petition, herein, reasserts that the death penalty

was returned in vivlation of the Eighth and Fourteenth Amendment right to a fair
sentencing proceedings and one not arbitrary and capricious in its use. (See,

H Supplemenial Brief (A.A. VOL. L, pp. G31).

The State is correct when they argue that Mr. Rippo did not extensively brief the
McConngll decision in the Writ of Habeas Corpus. However, Mr. Rippo clearly reasserted this
issue for Post-Conviction Reljef purposes. Hence, the State’s argument that this issue was not
briefed in the petition below is inaccurate. M. Rippo would respectfully request that this Court
revisit this issue based upon McConnell v. State.

The State was permitted at the penalty phase to double count the same conduct in
.l accumulating three aggravating circumstances(S.A., Vol. 17, pp. 3191-392). The robbery,
burglary and kidnapping aggravating circumstances are all based on the same set of operative facts
and unfairly accurnulated to compel the jury towards the death penaity. Additionally, the
agyravators for under sentence of imprisonment and prior conviction of a violent felony both arose
from the same 1982 sexual assault conviction. In McConnell, this Court concluded that,

The interpretation of our death penalty statutes that we now embrace will provide
§ a more certain ﬁz}mcw_ork within which prosccut(?rs statewide may exercfsc their
very mnportant discretion in these matters, and wil) provide greater certainty and

faimess of application within the tnal, appellate, and federal court systems, 102
h P.3d. 606, 627.

This Court’s conclusion provides the Court’s concern that there be greater certainty and
faimess in the application of the death penaity within the trial, appellate, and federal court systems.
It therefore comes to reason that this Coury was concerned about the entire weighing process of
h aggravators whether or not the defendant is at trial, on appeal, or in habeas review in the federal

court sysicm. Mr. Rippo raised this issue on direct appeal and reasserted the issue at post-
{
|
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conviction, Morsover, Mr. Rippo has raiscd this issue again, before this Court.

This Court mled in McCoanel], that Nevada's definition of capital murder did not narrow
enough and that the further rrowing of the death penalty eligibility in needed. Further, this
Court stated that the aggravator does not provide sutficient narrowing to satisfy constitutionaj
requirements,

The McConpel} Court stated, “[N]evada's statutes defines felony murder broadly.” Under
NRS 200.03¢( I{d), felony murder is “one that is committed in the perpetration or attempted
perpetration of sexual assaylt, kidnapping, arson, tobbery, burglary, invasion of the home, sexual
abuse of a child, sexual molestation uder the age under 14, or child abuse,” Further, in Nevada,
all felony murder is first degree murder, and al] first degree murder is essentially capital murder,
Fetony murder in Nevada does ot even require the intent to kill or inflict great bodily harm. [n

Nevada, the intent simply to commit the underlying felony is transferred to the implied malice

The McConnell Court noted, “[N]evada’s current definition Nevada's current definition
of felony murder is broader than the definition in 1972 when Furmay v, Georgia, 408 U.S. 238,
92 8.Ct. 2726, 33 L.ed 2d 346, which temporarily ended executions in the United States ™

This Court further stated that, Nevada's definition of felony murder does not afford
constitutional narrowing, The ultimate holding in McCounnell is that this Court “deemed it
impermissible under the United States and Nevada Constitution to place an aggravating
circumstance in a capital prosecution on the felony on which the felony murder is predicated.”
Based upon McConneli, it was impermissible for the State to charge Mr. Rippo with felony capital
murder because the State based the aggravating circumstances in a capital prosecution on two of

those felonies upon which the State’s felony murder is predicated, McConnell, further, held that,
9
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in cases like Mr. Rippo’s, “where the State bases a first degree murder conviction in whole or part
of felony murder, to scek a death sentence the State will have to prove an aggravator other than
one based on the felony murder predicate felony.” McConnell v. State, at 624.

In the instant case, the State was successful in obtaining a death sentence against Mr.
Rippo on three aggravating circumstances that would not be permitted pursuant to the McConnel]
decision. As this Court instructed in McCounell, the State would have to give the jury a special
verdict form to determine whether they found Mr. Rippo guilty of premeditated and deliberate
murder or whether they found Mr. Rippo guilty of First Degree Murder based upen the felony
murder rule, Unfortunately, no one can answer this question. Mr. Rippo is sentenced to death
atter the jury found three aggravating circumstances that were clearly a result of inappropriate
siacking(S.A., Vol. 17, pp. 3191-392),

Additionally, two aggravating circumstances against Mr. Rippo were found as a result of
the same actions. One aggravator came as a result of Mr. Rippo being under sentence of
imprisonment and another aggravator was that he had prior conviction {the same conviction) of
a violent felony which arose from the same 1982 sexual assault conviction.

The Double Jeopardy Clause of the Fifth Amendment guarantees that no person shal] “be
subject for the same offense to be twice put in jeopardy of life or limb.” The traditional test of the
“same offense” for double Jeopardy purposes is whether one offense requires proof of an element
which the other does not, M 2841.5.299,304 (1 932). This test, does not apply,
however, when one offense s an incident of another; that is, when one of the offenses is a lesser
inctuded of the other. LL.S. v, Dixon, 509 1 S, 688, 113 5.Ct, 2849, 2857 (1993); Minojs v, Yinale,
447 U.S. 410, 420 100 S.Ct. 2260 {1980).

Courts of other jurisdictions have found the use of such overlapping aggravating

circumstances to be improper. In Randolph v, State, 463 So.24 | 86 (Fla. 1984) the count found that
10
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the aggravating circumstances of murder while engaged in the crime of robbery and murder for
3 § Pecuniary gain to be overtapping and constituted only a single aggravating circumstance. See also
4 | Provencev. Siate, 337 So0.2d 783 (Fla. 1976) cent. denied 431 U S, 969, 978.C1. 2929, 53 L.Ed.2d
5 ﬂ 1065 (1977),

In essence, Mr. Rippo sutfered as a result of two aggravating circumstances from the
identical behavior. The State was not required to prave any additional facts to establish two
Scparate aggravating circumstances.

10 In summary, at least four aggravating circumstances appear to be unconstitutional,

1t

1 .. . .
2 sentence of imprisonment and that the murders involved torture, However, the other four

13

aggravating circumstances ( robbery, kidnaping, burglary and a previous violence offense) were
14

15 || allaresultofunconstitutional stacking of aggravating circumstances(S.A., Vol. 17, pp-3191-392).

|

17 h deliberation just as there was in McConrell (State's Answering Brief, pp. 7). Unlike McConpell,
8

g Admittedly, the State would have been permitied to argue to a jury that Mr. Rippo was under

16 Inthe State's answering brief, they claim that there is ample evidence of premeditation and

h Mr. Rippo did not plead guilty and admit to premeditated and deliberated First Degree Murder,
® “ In fact, there was a lengthy discussion by this Court in the McConnell, decision regarding the
21 defendant’s admission that he had committed first degree murder by premeditation and
22 [ deliberation. In the instant case, that is not the case. Mr. Rippo denied culpability and proceeded

23 fto trial. Nevada is g weighing state, and there is no concrete evidence that a jury would have
24

seatenced Mr. Rippo to death had they only been able to find two aggravating circumstances as

25
opposed to the six that they did find. In Nevada, the jury is required to proceed through a
26
weighing process of aggravators versus mitigators. Second, the jury has the discretion, even in
27

o8 the absence of mitigation to return a life sentence irregardless of the number of aggravating

circumstances. The State can not argue that the numerical stacking of aggravating circumstances

11
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wasn't the proverbial straw that broke the camel's back and tipped the scales of justice.

3 The stacking of aggravating circumstances based on the same conduct results in the
4 l arbitrary and capricious imposition of the death penalty, and allows the State to seek the death
3 | penalty based on arbitrary legal technicalities and artfisl pleading. This violates the commands of

the United States Supreme Court in Grecy v, Georgia, 428 1.8, 153 (1976) and violates the Eighth

Amendment to the United States Constitution and the prohibition in the Nevada Constitution

&

g [| asainstcruel and unusual punishment and that which guarantees due process of law. Trial counse]

10 | was deficient in failing to strike the duplicate and overlapping aggravating circumstances,

H In the State’s answering brief, they state, “[wieighing three aggravators against no

t . .
2 mitigating circumstances would produce the same penalty the jury found with six aggravators
13
(State’s Answering Brief, Pp. 10). The State can not claim to know how a jury would have
14

15 || weighed the aggravators versus the mitigators had they only been able to find two and not six,
18 Lastly, the State claims that the McConnelj decision should not be applied retroactively
17 ¥ to Mr. Rippo’s case. The State claims that this Court does not appear willing to apply the

18 McCongell, decision retroactively, Mr, Rippo disagrees.

19

In 1982, this Court considered the issue of retroactivity in Franklin v. Nevada 98 Nev. 266,
20
» ;1 646 P.2d, 543(1982). In Eranklin, this Court stated, “[lin places determining complete

22 J retroactivity or prospectivity of new constitutional rules, the Supreme Court has consistently

23 | considered three factors: 1) the purpose of the rule; 2) the reliance on prior contrary law; and 3)

24 1 the effect retroactive application would have on the administration of justice, Franklin at 269 fa,

25
2, Sce Tehan v. United States, 382 U.S. 406 (1966).
26 |
In Gier v. Ninth Judicial Distri Court of Nevada, this Court provided that, “[njew rules
27

g [2PPly prospectively unless they are rules of constitutional taw, and then they apply retroactively

only under certain circumstance.” ier v. Ninth Sudiciai District Co S vadg, 106

12
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Nev. 208, at 212; 789 P.2d 1245 (1990), See Franklin v, State, 98 Nev. 2666, 646 P.2d 543

3§ (1982). In @m;.mﬂmi; Department of Corrections, 489 U.S. 288 109 S. Ct.

4 | 1060; 103 L.Ed 2d 334 (1989), the United States Supreme Court articulated that in 3 new rule of

conshitutional dimension would apply retroactively. In Teague, the majority opinion provided two
8

exceplions when a new constitutional rule would apply retroactively. A new constitutional rule
7
8 should be applied retroactively “. . . if it required the observance of the bedrock procedural

l

g § clements that were absolutely prerequisite to the fundamenta) fairness implicit in the concept of

10 || ordered liberty.” Id.

1 The United States Supreme Court has held that in general, a case announces a new rule

12 .
when it breaks new ground or imposes a new obligation on the State or Federal government,
13
o | Leseue, 489 Us.288 ar 301,
1
15 Perhaps, Justice O’Connor was concerned with a legal principle the Supreme Court

16 | addressed in Teague. The Supreme Court explained that, “[flurthermore, as we recognized in

17 § Engle v. Issac, [s]tate courts are understandably frustrated when they faithfully apply existing

%
hd| constitutional law only to have a federal court discover during a habeas proceedings, new

19
constitutional commands™ Teague, 489 U.S. 288 at 310. {citations omitted). In Teague, United

20
21 States Supreme Court addresses the concerns mirrored by Justice O'Connor in her dissenting
22 | opinion in Ripg. It is interesting and important to note that in both instances the Court was

23 [ addressing defendants who are attacking constitutional issues in habeas proceedings after

24 1 exhausting their state remedies,
25

In the instant case, Mr. Rippo specifically raised this issue on direct appeal. Therefore, the
26

5 L McConnell, decision should be applied to him. Second, a review of McConnell, does not make

og || it clear whether or not the McConpell decision should be applied retroactively, However, based

on the fact that this Court in McConneli, relied on prior case law. Combined with the fact that this

13
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Court in McConnell concluded that the McConnel] decision would provide greater certainty and
p

o
v

faimess of application within the trial, appellate and federal court systems. This appeurs to
indicate that this Coyrt ig willing to apply the McConnell decision to the instant case. Out of
taimess and equity, Mr. Rippo specifically raised this issye prior to the MeConnel} decision on
directappeal. Mr. Rippo reasserted this issue on post-conviction relief. Mr. Rippo has extensively
bricfed this issue on appeal from post-conviction relief. Mr. Rippo should receive the benefit ot
this Court’s ruling in McConneli and the application of McConnell to Mr, Rippo’s case would
provide to greater certainty and faimess of the application within the appellate and federal court
system. Mr. Rippo respectfully request that this Court deem the four aggravating circumstances
in question unconstitutional, Mr. Rippo would respectfully request that this Court reverse his
sentences of death and remand the case for a new penalty phase,

18 IPPO’S CONVI

CONS

NA T
ON 0
OTECTIONOF T W C
LES B 0 I

ASSISTANCE OF COUNSE], ON DIRECT APPEAL. _UNITED STATES
ONSTITUTIO END ND 14; NEVADA CONSTIT
ARTICLE I, SECTIONS 3.6 AND §; ARTICLE IV, SECT TON 21,

This issue js submitted,

L P (¢) F TRIAL COUNS | ¥) N,
Q F BEL T ST,
Y § OF COUNSE G RESPE
A, The failure to offer any jury instruction with Rippo’s specific mitigating
circumstances and failed to object to an instruetion that only listed the

statutory mitigators and failed to submit 5 special verdict form listing
mitigating circumstances found by the jury.

There was no verdict form provided to the jury for the purpose of finding the existence of

This argument is taken out of chronologicat order from appellant’s opening brief, The
urpose is to address the penalty phase issues together for purposes of this reply bricf,

14
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tailored mitigating circumstances. A review of the entire record on appeal demonstrates that a

2
3 || number of mitigating circumstances should have been urped to the Jury. They were:
41 Accomplice and participant Diana Hunt received favorable treatment and is already
i eligible for paroie;
> {2)  Rippo came from a dysfunctional childhood:
6 | (3Y  Rippo failed to receive proper treatment and counscling from the juvenile Jjustice system;
h (4)  Rippo, at the age of 17, was certj tied as an aduit and sent t0 aduly prison because the State
7 l of Nevada discontinued a treaiment facility of violent juvenile behaviors;
8 | (5} Rippowasan emotionally disturbed child that needed long term treatment, which he never
received;
g || (6)  Ripponever committed a serious disciplinary offense while jn prison, and is not a danger;
() Rippo worked well in prison and has been a leader to some of the other persons in prison;
100 (8  Rippohas demonstrated remorse; and
" (9 Rippo was under the influence of drugs at the time of the offense,
12 Death penalty statutes must be Structured to prevent the penalty being imposed in an
13 || arbitrary and unpredictable fashion, Gregg v. Georgia 428 U.S. 153, 96 5.Ct. 2909, 49 L.Ed.24
14 | 859 (1976); Furmap v. Georgia, 408 U.S. 238, 92 S.Ct. 2126, 33 L.Ed.2d 346 (1972). A capital
15
defendant must be allowed to introduce any relevant miligating evidence regarding his character
18
, and recerd and circumstance of the offense. Woodsop v, North Caroling, 428 U S. 280,96 8.Ct.
1
18 || 4978.49 L.Ed.2d 944 (1976); Eddi v.O 435 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d !
12 || (1982),
20 In Lockett v, Ohio, 438 US 586,98 S.Ct 2954, 57 L.Ed. 24 973 (1978} the Court held that
21 in order to meet constitutional muster a penally hearing scheme must allow consideration as a
a2
mitigating circumstance any aspect of the defendant’s character or record or any of the
23
24 circumstances of the offense that the defendant proffers as a basis fora sentence of less than death,
25 || See also Hitcheock v, Duacier, 481 US 393, 107 S.Ct, 1821, 95 L.Ed.2d 347 (1987) and Parker
26 | v. Duacer, 498 1J$ 308. 111 5.Ct 731, 112 L.Ed.2d 812 (1991).
27 In response, the State argues that trial counsel failed to argue all of the mitigating
28

circumstances listed in appetiant’s opening brief. based upon a trial tactic, The State contends,

15
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“ft]hus, trial counsel was presented with an exiremely delicate balancing act. That he chose 1o
tlluminate some details in his summition and leave others to be considered as part of the ¢vidence
as a whole was clearly a reasonable course™ (State’s Answering Brief, pp. 22). The State must
l remember that Mr. Rippo's life held in the balance, It can hardly be considered a tactical decision
| to fail to raise mitigating circumstances. By the State’s own admission, trial counsel failed to
[

argue that Mr. Rippo was remorsefitf and the he was under the influence of drugs at the time of

the murder and that Diana Hunt had received favorable treatment after testifying against the
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defendant (Appellant’s Opening Brief, pp. 21, lines 17-21),
During the evidentiary hearing, (post-conviction relief) appellate counsel, Mr. David
Schieck explained,
And it’s been my experience that its much better to list what you believe your
mitigators are in an instruction to the Jury, number one, so that they know they can
ll consider those, and that that’s your theory of mitigation,
Second, the jury, should be given the epportunity to check on a proper verdict form
L which mitigators they have found in the case, so with the Court at a later date is
going 1o re-weigh the death penalty, they’ll know that the jury found their were, in
| fact, the existence of mitigating circumstances. (A. A, Volume 1, 329.330).
|
Mr. Schieck further stated, “[i]n hindsight, [ believe I should have raised it. Failure to
h properly instruct, not the argument of counsel, the failure to properly instruct the jury as to the use
of those mitigating circumstances, the Supreme Court since Mr. Rippo’s direct appeal has ruled
that the defense is entitled to an instruction that lists yout mitigating circumstances, not just the
laundry list. And Tbelieve I should have raised it when I did the appeal back in 1992, (A.A.,Vol.
I, pp. 330-331).
Therefore, the State’s contention that appellant’s counse| was not remiss for failing to raise
% this issue on direct appeal is belied by the testimony of appellate counsel. Appellate counsel,

agreed at the post-conviction evidentiary hearing that he should have raised the issue on direct
I

16
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appeal. The appeilate counsel and trial counsel failed to object to the improper closing argument

at the penaity phase,
During closing argument, at the penalty phase, the prosecutor made the following argument
to the jury: “[a]nd I would pose the question now: Do you have the resolve, the courage, the

intestinal fortitude, the sense of commitment to do your legat duty?” (A.A. Vol II, pp.108).

In Evans v. State, 117 Nev. Ad. Op. 50 (2002) this Court considered the exact same
comments and found:
10 § Other prosecutorial remarks were excessive and unacceptable and should have
been chalienged at trial and on direct appeal. In rebuttal closing, the prosecutor
L asked, ‘do you as a jury have the resolve, the determination, the courage, the
12 intestinal fortitude, the sense of legal commitment o do your fegal duty?” Asking
‘ the jury ifit had the *intestinal fortitude’ to do its ‘legal duty’ was highly improper.
13 | The United States Supreme Court held that 5 prosecutor erred in trying “to exhort
‘ the jury to do its job’; that kind of pressure . . .has no place in the administration
14 | of criminal justice’ “There should be no suggestion that a jury has a duty to decide
15 one way or the other; such an appeal is designed to stir passion and can only
distract a jury from it's actual duty: impartiality’. The prosecutor’s words here
18 ‘resolve,’ ‘determination,” ‘courage,” “intestinal fortitude,’ ‘commitment,” ‘duty’—
were particularly designed to stir the jury’s passion and appeal to partiality.
17
18 ' Inthe State’s answering brief, they argue that trial counse] was notincffective for objecting
19 | to this argument. The State cites to the district court’s comment during the evidentiary hearing
20 } wherein the court determined that objected at closing argument is a rather dangerous situation that
21 1 looks like counsel is hiding the ball (State’s Answering Brief, pp, 24, lines 13- L4). The State cites
22
© [ the district court’s opinion from the bench that objecting during closing argument has the
23
04 | 2PPearance to the jury that the defense is hiding the ball, Hypocritically, the State throughout their
25 [ brief argues that issues can not be considered by this Court unless there js a contemporaneous

26 | objection. In fact, the State argues that since trial counsel failed to object to this comment that this
should preclude appellate consideration (State’s Answering Brief, pp. 22, lines 26.-2 7). Ontheone

hand, the State would have this Court believe that it is appropriate tactics for trial counsel to fail

17
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1o object because it has the appearance of “hiding the ball”. On the other hand, since defense
counsel failed to object this Court should not consider the issue. Mr. Rippo was damned if his
altomey objects because it appears he is “hiding the ball™. Mr. Rippo is damned if his attorney
doesn’t object because then the issue can’t be raised for appellate consideration. This argument
is obviously in dircct contradiction to the rules of advocacy. Mr. Rippo was on trial for his live.
When the State makes an objectionable comment during closing argument counsel should object
so that this Court can consider the issues. The district court’s determination that objecting has the
appearance that the defense is hiding the ball is meritless, That type of tactic only leads to the
State arguing on appeal that the issue should not be considered of the failure to object. Hence, the
failure to object provides appellate counsel with an argument of plain error only.

The State comrectly poimns out that in Evans, this Court considered other factors inreversing
Mr. Evans sentence of death besides the single comments made by the prosecutor in closing
argument. However, in viewing the record as a whole, this Court will note that M, Rippo endured
numerous errors during the penalty phase.

Lastly, the State argues that at the evidentiary hearing, Judge Mosiey stated, “fhjow would
defense counsel know they would have a legal ground to object without the benefit of the Supreme
Court determination.” (State’s Answering Brief, pp. 24, lines 10-12). The district court inquired
how appellate counsel would have been abie 1o rajse this issue on direct appeal and trial counsel
having knowledge that this was objectionable given the fact that the Evans decision was
subsequent to Mr. Rippo’s penalty phase. To answer the district court’s question, one only needs
to review the testimony given by appellate counsel Mr. David Schieck at the evidentiary hearing.
During the cvidentiary hearing, Mr. Schieck was asked about this particular statement during the
closing argument of the penaity phase. Mr. Schieck responded that the had heard that quote in

wany of his cases (AA.,Vol. IL, pp. 342). Mr. Schieck admitted that he had not raised the issue
13
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on direct appeal. (AAVol. 11, pp. 342). Mr. Schieck explained that he had been the trial and
appellate counset for Billy Castillo and had heard the same prosecutor make an almost identical
argument (AA. Vol II, pp. 343). During the Castillo trial, Mr. Schicck objected and raised the
issue on direct appeal. Thisisan interesting coincidence, as the State cited to the Cagtillg decision
in their answering brief (State’s Answering Bricf, pp. 23. footnote 7),

In Castillo v, State, | 14 Nev, 271. 279-280, 956 P.2d 103, 109 (1998), this Court noted
that Mr. Castillo's appellate counse] raised the issue as to the prosecutor’s argument on future
dangerousness not the reference to the jury’s duty. Therefore, the district court concern that
appellate counsel would not have known this issue is belied by the evidentiary hearing manscript
of Mr. Schieck. Mr. Schieck was triai counsel for Billy Castillo and objected to a similar if not
identical statement by the prosecutor. On appeal, Mr. Schieck raised the issue of improper
argument by the prosecutor as an issue of future dangerousness and not moral duty. Therefore,
the logical reasoning demonsirates that appellate counsel in the instant case, was aware of this
issue and had seen this type of argument many times.

Admittedly, at the evidentiary hearing, Mr. Schieck explained that he could not recall if
the Castillo matter went to trial before or after he competed the appellate brief for Mr. Rippo.
However, the issue remains the same in both Mr. Rippo’s case and in Mr. Evan’s case. The
prosecutor was the same in both cases. The prosecutor made an almost identical argument in both
cases. In Evang, the prosecutor’s argument was found to be a factor in determining that Mr. Evan’s
penalty phase should be reversed. Here, the prosccutor’s argument was just as damaging and
improper as it was in the Evaps case. A review of the entire penalty phase demonstrates that the

State was permitted to receive multiple overlapping and stacking aggravators along with improper
argument. These problems are compounded by the fact that there was no jury instruction listing

the tailored mitigators that could have been offered for Mr. Rippo.

19
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It was error for trial counsel to fail to object to this improper argument and failure 1o raise

this matter on direct appeal,

V. THE INSTRUCTION GIVEN AT THE_PENALTY HEARING FAILED TO
APPRAISE JURY OF THE PROPER USE OF CHARACTEREY IDENCE AND AS
SUCH THE IMPOSITION OF THE DEATH PEN WASA N
BASED ON_VALID WEIGHING OF AGGRAVATING AND MITIGATING
CIRCUMSTANCES IN VIOLATION OF THE FIF] H, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE CONSTITUTION.

In the case at bar, in addition to the allcged aggravating circumstances there was a great

deal of “character evidence™ offered by the State that was used to urge the jury to retum a verdict

of death. The jury, however, was never instructed that the “character evidence” or evidence of

{| other bad acts that were not statutory aggravating circumstances could not be used in the weighing

Process.

Instruction No. 7 given to the Jury erroneously spelied out the process as follows:

The State has alleged that agyravating circumstances are present in this case.
The defendants have alleged that certain mitigating circumstances are present in this case,

It shall be your duty to determine:

(a) Whether an aggravating circumstance or circumstances are found to exist; and
{b) Whether a mitigating circumstance or circumstances are found to exist; and
©) Based upon these findings, whether a defendant should be sentenced to life
imprisonment or death,

The jury may impose a sentence of death only if (1) the jurors unanimously find
at lcast one aggravating circumstance has been established beyond a reasonable
doubt and (2) the jurors unanimously find that there are no mitigating
circumstances  sufficient to outweigh the aggravating circumstance or
circumstances found,

Otherwise, the punishment imposed shall be imprisonment in the State Prison for
life with or without the possibility of parole,

A mitigating circumstance itself need not be agreed to unanimously; that is, any
one juror can find a mitigating circumstance without the agreement of any other
Juror or jurors. The entire jury must agree unanimously, however, as to whether the

aggravating circumstances outwei gh the mitigating circumstances or whether the
mitigating circumstances outweigh the aggravating circumstances.” (SA.,Vol. 17,

pp. 3171).

20
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The jury was alse told in Instruction 20 that;

The jury is instructed that in determining the appropriate penalty to be imposed in
this case that it may consider afl evidence introduced and instructions given atboth
the penalty hearing phase of these proccedings and at the trial of this matter (S. A
Vol. 12, pp. 3184).

The jury was never instructed thay character evidence was not to be part of the weighing
process to determine death eligibility or given any guidance as to how to treat the character
evidence. The closing arguments of defense counsel also did not discuss the use of the character
evidence in the weighing process and that such evidence could not be used in the determination
of the existence of aggravating or mitigating circumstances.

In Brooks v. Kemo, 762 F.2d 1383 (11th Cir. 1985) the Court described the procedure that
must be followed by a sentencing Jury under a statutory scheme similar to Nevada:

After a conviction of murder, a capital sentencing hearing may be held. The jury
hears evidence and argument and s then instructed about statutory aggravating
circumstances. The Court explained this instruction as follows:

The purpose of the Statutory aggravating circumstance is to limit to a large degree,
but not completely, the fact finder’s discretion. Unless at least one of the ten
statutory aggravating circumstances exist, the death penalty may not be imposed
in any event. If there exists at least One statutory aggravating circumstance, the
death penalty may be imposed but the fact finder has a discretion to decline to do
so without giving any reason .. . [citation omitted]. In making the decision as to the
penalty, the fact finder takes into consideration all circumstances befora it from
both the guilt-innocence and the sentence phase of the trial. The circumstances
relate to both the offense and the defendant.

[citation omitted) . The United States Supreme Court upheld the constitutionality
of structuring the sentencing jury’s discretion in such a manner. Zant

v. Stephens, 462 13.5. 362, 103 8.C4. 2733, 77 L.Ed.2d 235 (1963)”

Brooks, 762 F.2d at 1405.

In Witter v. State. 112 Nev. 908, 921 P.2d 886 ( 1996) the Count stated:

Under NRS 175.552, the trial court is given broad discretion on questions
concerning the admissibility of evidence at a penaity hearing. Guy, 108 Nev. 770,
839P.2d 578. In Robins v. State, 106 Nev. 611, 798 P.2d 558 (1990), cert. denied,
499 U.S. 970 (1991), this court held that evidence of uncharged crimes is
admissible ata penalty hearing once any aggravating circumstance has been proven

21
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beyond a reasonable doubt, Witter, 112 Nev. at 916.

Additionally in Gallego v. State, 101 Ney. 782,711 P.2d 856 (1995) the court in discussing

the procedure in death penalty cases stated:

I the death penalty option survives the balancing of aggravating and mitigating
circumstances, Nevada law permits consideration by the sentencing panel of other
evidence relevant to sentence NRS | 75.552. Whether such additional evidence will
be admitted is a determination reposited in the sound discretion of the trial judge.
Gallego, at 791,

More recently the Court made crystal clear the manner to properly instruct the jury on use

of character evidence:

To determine that a death sentence is wartanted, a jury considers three types of

() evidence:‘evidence relating to aggravating circumstances, mitigating circums-tances
S 12 and *any other matter which the court deems relevant to sentence’ . The evidence
i 2 E 1 at issue here was the third type, ‘other matter’ evidence, In deciding whether to
~5 3 retum a death sentence, the jury can consider such evidence only after finding the
] 5 S 14 defendant death—eligible, i.e., after is has found unanimously at least one
> a enumerated aggravator and cach Jjuror has found that any miti gators do not
2 E g 15 outweigh the aggravators. Of course, if the jury decides that death is not
E Py 6 appropriate, it can still consider ‘other matter’ evidence in deciding on another
2 g ‘o sentence. Evans v. State, 117 Nev. Ad. Op. 50 (2001).
- 17
%‘ g On direct appeal, this issue was not taised. At the evidentiary bearing, appellate counsel,
= 18
ol M. Schieck, explained, . . . and I'm sure Ihad concerns over the instructions and the process that
20 || was being used in death penalty cases that - - and this is one of those issues that [ believe I should
21 | have raised to preserve the issue, without necessarily believing the Supreme Court was going to
22 £1 change the existing precedent on it, in order to preserve for further challenges. And the Supreme
2 Court has changed the instruction on talking about the use of character evidence, and when it can
24
be build into the weighing process.” (A.A, Vol. II, pp. 357).
25
26 Mr. Schieck admitted that this was an issue that should have been taised on direct appeal.
27 {|In the instant case, there was a great deal of character evidence offered against Mr. Rippo. Asin
28 | Evang, the prosecutor made a similar improper argument regarding the moral duty of the jury and
22
“—
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1
stressed the character of both Mr, Evans and Mr. Rippo. Mr. Evans received a new penalty phased
2
3 based upon several assignments of error. In the instant case, Mr. Rippo has also suffered from
4 || numerous error in both the trial and penalty phase. For the foregoing reasons, M. Rippo
5 || respectfully requests that this Court reverse his sentences of death and remand the case for a new
6 penalty phase based upon violations of the United States Constitution Amendments Five, Six,
" | Eight and Fourteen,
8
V. T OUN WOLFSON INSISTED THA' W O
9 SPEEDY TRIAL AND THEN ALLOWED THE CASE TO LANGUISH FOR 46
10 MONTHS BEFORE PR EDING TQ TRIAL
p This issue is submitted as set forth in opening brief,
12 h VL EPERFORM L8] k] NGTHEP TY
i3 OF THE T ELOW OF R NARB
EFFECT (4] 1 0 WING RES :
14
(a) Failureto Object to Unconstitutional Jury Instructions at the Penalty Hearing
15 That Did Not Define aud Limit the Use of Character Evidence by the Jury,
16 (b)  Failure to Offer Any Jury Instruction with Rippo’s Specific Mitigating
17 Circumstances and Failed to Object to an Instruction That Only Listed the
Statutory Mitigstors and Failed to Submit s Special Verdict Form Listing
18 Mitigatating Circumstances Found by the Jury.
19 ©)-  Failure to Argue the Existence of Specific Mitigating Circemstances During
20 l Closing Argnment at the Penalty Hearing or the Weighing Process Necessary
! Before the Death Penalty Is Even an Opticen for the Jury,
21 (d).  Failure to Object to Impraper Closing Argument at the Penalty Hearing,
22 (¢} Trial Counsel Failed to Move to Strike Two Aggravating Cirenmstances That
2 Were Based oun Invalid Convictions.
24 This issue is submitted as set forth in opening brief.
25 |VIL. RIPPO’S SEN TENCE IS INVALID UNDER THE STATE AND FEDERAL
26 CONSTIT UTIONAL GUARNTEE OF DUE PROCESS, EQUAL PROT ECTION
OF THE L.AWS, EFFECTIVE ASSISTANCE OF COUNSEL AND RELIABLE
27 NTEN CAUSE TH WA T _INSTRU P
TING N
28 STATUTORY LIST AND THE JURY WAS NOT GIVEN A SPECIAL VERDICT
F T0_LIST MITIGATING STANCES. _UNj S
23
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1
CONSTITUTION AMENDMENTS 5,6, 8, AND 14: N UTI1O

2 ARTICLE ], SECTIONS 3, 6 AND §; IC V.S L

3 This issue is submitted as set forth in opening brief,

‘I vin. repors SENTENCE_IS_INVALID UNDER_THE STATE AND_FEDERAL

5 CONSTITUTIONAL G TEE OF DUE CES ROTECTI
OF THE LAWS, EFFECTIVE ASSISTANCE OF COUNSEL AND RELIABLE

6 SENTENCE BECAUSE THE NEVADA STATUTORY SCHEME AND CASELAW

, FAILS TO PROPERLY LIMIT THE INTRODUCTION OF VICTIM IMPACT
TESTIMONY AND THEREFORE VIOLATES THE ROHIBITION AGAINS
C ND

THE ¢, T
8 _ ISUAL PUNISHMENT THE El H N
HER VIOLATES THE RI HT T Al -

9 SENTENCING PROCEFDING AND DU E T
10 AMENDMENT, UNITEDSTATES CONSTITUTION AMENDMENT 85,6.8. AND
14; NEVADA CONSTIT TION AR CTIO 6 AND 8;

" LV, SECTION 2,
12 This issue is submitted as set forth in opening brief,

“lix. THe STOCK JURY_INSTRUCTION GIVEN IN THIS CASE_ DEFINING
" PREMEDITATION AND DELIBERATION NECESSARY FOR FIRST DEGREE,
MURDER AS “INSTANTANEOUS AS SUCCESSIVE THOUGHTS OF THE
15 MIND" INSTRUCTION VIOLATED THE CONSTITUTIONAL GUARANTEES
16 (MMMMQ&MMMQ

FIT'S B N OF EYV

17 1 ITED ST, 0 TIQN D 14;
EV N, ONARTICLELS CT 56,8 3 CLEYV.
18 SECTION 21.

19 L This issue is submitted as set forth in opening brief,

20
X. RIPPO’S CONVIC TION AND SENTENCE INVALID UNDER THE STATE AND
1 DERAL CON T M EE OF DU ESS, E
ROTECTION OF T E LAWS, A I S E
FAILURE OF This Court TO CONDUCT FAIR ND ADEQUATE APPELLATE
VIEW, .
23 T
24
25
26

o7 ND F I A D

EQUAL PROTECT ION, IMPARTIAL JURY FROM CROSS-SECTION OFTHE
28 COMMUNITY, AN D RELIABLE DETERMINATION DUE TO THE TRIAL,
CONVICTION AN DSENTENCE BEING IMPOSED BY AJURY FROM WHICH

24
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AFRICAN AME RICA D_O 0 IES _WE
SY'&TFMATIQALL! gg QL‘Q AND UNDER REPRESENTED. UNITED
STATES CONSTITUTION AMENDMENTS 5, 6, 8, AND 14 NEVADA
CONSTITUTION ARTICLF L SECTIONS 3, 6 AND 8: ARTIC LELY, SECTION
21,

This issue is submitted as set forth in opening brief.

RIPPO"_§ SENTENCE IS INVALID UNDER THE STATE AND FEDERAL
CONSTITUTIONAL GUARANTEE OF DUE PROCESS, EQUAL PROTECTION
OF THE LAWS, EFFECTIVE ASSISTANCE OF COUNS EL AND RELIABLE
_ML__SENTE CEBECAL —‘LTHM&MAMIQMMM
gmggsgm"rm umagmv RAVATING CIRCUMSTANCES ENUNCIATED
RS 200.033 E 0 DEAT ELI IBLE
DEmNDAMe!

This issue is submitted as set forth in opening brief,
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CONCLUSION
Based on the foregoing Mr. Rippo would respectfully request that this Court reverse his
convictions based on violations of the Fifth, Sixth, and Fourteenth Amendinents to the United
States Constitution.

DATED this @Y day of September, 2005,
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Respectfully submitted by:

g{%’
CHRISTOPHER R. ORAM, ESQ.
Nevada Bar No. 004349
520 South Fourth Street, Second Floor
Las Vegas, Nevada 89101
Attomey for Appeilant
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CERTIFICATE OF COMPLIANCE

I hereby certify that [ have read this appellate brief, and to the best of my knowledge,

information, and belief. it is not frivolous or interposed for any improper purpose. [ further certify

that this brief complies with all applicable Nevada Rules of Appellate Procedure, in particular

NRAP 28(e), which requires cvery assertion in the brief regarding matters in the record to be

supported by appropriate references to the record on appeal. 1understand that I may be subject to

sanctions in the event that the accompanying brief is not in conformity with the requirements of

the Nevada Rules of Appellate Procedure,

DATED this Q{y day of September, 2005,

Respectfully submitted by,

Ctare—
CHRISTOPHER R. ORAM, ESQ.
Nevada Bar No. 004349
520 8. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101
(702) 384-5563
Attomey for Appellant

27

AA002545



9980-910&0"055’?3}{.

10168 Tpeaay] 'seday sey
03[ PUOIIS 13ANG GUNC Yoy G5

WVHO "M 43HdOLSIIH)

3+

10
tt
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

CERTIFICATE OF MAILING
I hereby certify that [ am an employee of CHRISTOPHER R. ORAM, ESQ and that on

;(0 day of September, 2004, | did deposit in the United States Post Office, at Las Vegas,

Nevada, in a sealed envelope with postage fully pre-paid thereon, a true and correct copy of the
above and foregoing APPELLANT'S REPLY BRIEF, addressed to:

David Roger

District Attomey

200 S, Third Street, 7th Floor
Las Vegas, Nevada 89155

Brian Sandoval

Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717

;Z‘Jtlﬁnr;-u;LmL O

An employee of Christop . Oram, Esq,
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1 IN THE SUPREME COURT OF THE STATE OF NEVADA
2 k ok & & %
3 MICHAEL RIPPO, S.C. CASE NO. 44094
4
Appellant,

5

¥S.
6
; THE STATE OF NEVADA,
a8 Respondent.

10
APPEAL FROM DENIAL OF PETITION FOR WRIT OF HABEAS CORPUS
1 (POST-CONVICTION)

EIGHTH JUDICIAL DISTRICT COURT

12 THE HONORABLE DONALD M. MOSLEY, PRESIDING

13

14 11 —
APPELLANT'S SUPPLEMENTAL BRIEF AS ORDERED BY THIS COURT

e, e ~

15

16 "

17 ATTORNEY FOR APPELLANT ATT E RR QONDE
CHRISTOPHER R. ORAM, ESQ. DAVID ROGER
13 Attorney at Law District Attorney
19 Nevada Bar No. 004349 Nevada Bar No. 002781
520 8. Fourth Street, 2nd Floor 200 S. Third Street, 7th Floor
20 Las Vegas, Nevada 89101 Las Vegas, Nevada 89155
o1 “ Telephone: (702) 384-5563 Telephone: (702) 455-4711
22 BRIAN SANDOVAL
‘ Nevada Attorney General
23 ! Nevada Bar No. 0003805
100 North Carson Street
24 Carson City, Nevada 89701-4717
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26
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A. MCCONNELL MUST BE RETROACTIVELY APPLIED TQCASESON COLLATERAL
RE s

B. THE RESULT IN MCCONNELL WAS DICTATED BY LOWENFIELD V. PHELPS,
C. MCCONNELL _MUS] BE RETROACTIVELY APPLIED BECAUSE (T 1S A
SUBSTANTIVE RULE OF LAW,

D. MCCONNELL IS RETROACTIVE ERTH ALYSISOF COLWELL V.STATE.

E.  THE IMPROPER AND UNCONSTITUTIONAL AGGRAVATING CIRCUMSTANCE IS
NOT HARMLESS ERROR,

ENT O E CAS

E

On May 19, 2005, Mr. Rippo filed his opening brief with this Court. On June
17, 2005, the State submitted their answering brief. On September 30, 2005, the State
requested leave to file a supplemental answering brief (formatting their brief to the supplement
appendix submitted by Appellant). On October 1 8, 2005, this Honorable Cowrt granted the
State’s motion for leave to file supplemental brief, This Court alse ordered that supplementat
briefing be conducted and submitted to the Court addressing the retroactivity of McConpell.
Additionally, post-conviction counsel, David Schieck raised this issue in Mr. Rippo’s
supplemental brief (before McConnell was decided).

TA ENT F

Appellant hereby adopts the statement of the facts as annunciated in Appellant’s Opening

Brief.

ARGUMENT
A. CCONNEL ST BE RETRO IVELY APPLIED TO CASES O

COLLATERAL REVIEW,

Asapreliminary matter, the state is incorrect when it argues that this Court intended

to hint at the non-retroactivity of McConnel] in its decision on direct appeal. As this Court

4
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made clear in its decision denying rehearing, the retroactivity question should only be
decided when it is raised and briefed in a post-conviction case. Sce McConnell v, State,
121 Nev. __, 107 P.3d 1287, 1290 (2005 ) (“McConnell did not address whether the ruling
regarding felony aggravators is retroactive, but we did not overlook this issue. Before
deciding retroactivity, we prefer to await the appropriate post-conviction case that presents
and briefs the issue.™). Given the state’s invocation of a retroactivity defense in its answer,
Mr. Rippo’s appeal presents an appropriate opportunity for this Court to resolve that
question. As explained below, McConnell must be applied retroactively under the
framework of Colwell v. State, 118 Nev. 807, 59 P.3d 463 (2003), as well as under this
Court’s prior decisions retroactively applying narrowing constructions of aggravating
circumstances on collateral review.

The state argues that this Court’s decision in McConnel] is a new rule of law and
therefore does not need to be applied to cases pending on habeas corpus under Colwel| v.
State, 118 Nev. 807, 59 P.3d 463 (2002). See Ans. Br. at 13-15. Mr. Rippo does not
dispute the fact that his judgment of conviction is final. He does contest, however, the
state’s argument that McConnell created new law by holding that aggravating
cﬁcuﬂmunumsnumtbenano“dyconmnuﬂ.

A review of similar cases reveals that in similaf circumstances the courts have given
full recognition to and retroactive application of decisions holding state death penalty
schemes unconstitutional, in whole or in part, based upon the failure to narrowly deline the
class of persons eligible for the death penalty. These cases should be followed here as a
failure to do so would be a violation of Mr. Ri PPO’s constitutional rights of due process of

5
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faw and equal protection.
It has long been held by the United States Supreme Court that “a State’s capital
sentencing scheme ... must ‘genuinely narrow the class of persons eligible for the death

penalty.” Hollaway v. State, 116 Nev. 732, 6 P.3d 987, 996 (2000) (quoting Arave v,
Creech, 507 U.S. 463, 474 (1993) (in turn quoting Zant v. Stephens, 462 U.S. 862, 377
(1983)). This concept originated in Furman v. Georgia, 408 U.S. 238 (1972) as the Court
found that a state’s death penalty scheme was arbitrary and capricious in its operation.
Following Furman, this Court invalidated all death sentences, without distinction as to
whether the judgments were final or not:
In as much as the decision in - Georgia, 408 U.S. 238, 92
8.C1.2726, 33 L.Ed.2d 346 ( 1972), is fully retroactive, any prisoner now

under the sentence of death, the Judgment as to which is final, may file a

petition for writ of habeas corpus in the district court from which he was

sentenced inviting that court {o modify its judgment to provide for the
appropriate altemnative punishment specified by statute for the crime for

which he was sentenced to death.

Walker v. State, 88 Nev. 539, 540 n.1, 501 P.2d 651 n.1 (1972).

In response to Furman, various state legislatures took two approaches. Some
limited the discretion of juries by prescribing guidelines that the jury or sentencing judge
must consider in determining whether to fix the sentence at death or life imprisonment and
other states provided for mandatory death sentences for certain narrowly defined crimes.
[n 1976, the United States Supreme Court considered five death penalty cases in which it
upheld the guideline approach and rejected the mandatory death sentence approach. The

guideline approach was upheld in Gregg v. Georgia, 428 U.S. 153 (1976); Proffitt v.
Elorida, 428 U.S. 242(1976); and Jurek v. Texas, 428 U.S. 262( 1976). The mandatory
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sentencing approach was rejected in Woodson v. North Carolina, 428 U.S. 280(1976) and
Roberts (Stanislaus) v. Louisiana, 428 U.S. 325 (1976). Nevada was one of the states that
enacted a mandatory scheme. See Schuman v. Woiff, 791 F. 2d 788, 791 (9" Cir.1986).
Accordingly, in 1977, the Nevada Legislature amended the statutory scheme for imposition
of the death penalty to provide for the current system of weighing aggravating and
mitigating circumstances. Id,

In the meantime, during the period in which the mandatory death penalty scheme
was in operation, defendant Raymond Schuman was sentenced to death upon a finding that
he committed murder of another inmate while under a sentence of life in prison without
the possibility of parole. Id. at 790. This Court affirmed his conviction and sentence of
death after finding that the mandatory death penalty was permissible under these limited
circumstances. Shuman v, State, 94 Nev. 265, 578 P.2d 1183 (1978). Shuman then filed
a state post-conviction petition and in 1982, several years after his judgment of conviction
was final, he filed a federal habeas corpus petition. Shuman, 791 F. 2d at 790. The federal
district court found that the mandatory death penalty scheme violated Shuman’s
constitutional rights and the Ninth Circuit affirmed this decision. Id. Upon the state’s
certiorari petition, the United States Supreme Court affirmed the Ninth Circuit and also
concluded that the district court was proper in granting habeas corpus relief as the scheme
under which Shuman was sentenced to death was unconstitutional. Sumner v. Shuman,
483 U.S. 66, 77-78 (1987). Thus, despite the fact that Shuman's Judgment was final and
the case was in habeas corpus proceedings, refief was granted based upon the
unconstitutionality of that portion of the death penalty scheme that provided for a

5
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mandatory sentence of death under Shuman’s circumstances.

More recently, in Robins v, State, 106 Nev. 61 1,629-30, 798 P.2d 558, 563 (1990),
this Court narrowly construed the “depravity of mind” aggravating circumstance to require
torture, mutilation or other serious and depraved physical abuse beyond the act of killin 2.
This construction was made so as to avoid aclaim that the “depravity of mind” aggravating
circumstance did not provide clear and objective standards for the Jury as set forth by the
United States Supreme Court in Godfrey v. Georgia, 446 U.S. 420, 428-29 (1980) and
Maynard v, Cartwright. 486 U.S. 356 (1988). The narrow construction defined in Robins

has been applied in habeas corpus proceedings for cases that were final prior to Robins.

See Browning v. State, 120 Nev. __»91P.3d 39, 50 (2004) (decision on direct appeal final
in 1988); State v. Haberstroh, 119 Nev. —_» 69 P.3d 676, 682-83 (2003) (decision on

direct appeal final in 1989); see alsq Valerio v. Crawford, 306 F.3d 742, 748, 754 (9" Cir.
2002) (applying Robips to a habeas corpus case in which the judgment was final in 1989);

McKenna v. McDaniel, 65 F.3d 1483, 1489 (9™ Cir. 1995) (reversing sentence based upon
depravity aggravating circomstance for case in which the judgment was final in 1986 and
citing Robins).

Mostrecently in Leslie v. Warden, 118 Nev. 773,780, 59P.3d 440, 445 (2002), this
Court considered whether the aggravating circumstance of “random and without apparent
motive” was constitutional when applied to a case where the sole basis was that the
defendant unnecessarily killed someone in a robbery. Leslic was a habeas corpus
proceeding and the Nevada Supreme court had affirmed the validity of the aggravating
circumstance on direct appeal. Id. at 779, 59 P.3d at 444, The Court nonctheless

8
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reconsidered the application of the aggravating circumstance because the refusal to do so
would result in a fundamental miscarriage of justice. Id, at 780, 59 P.3d at 445, Likewise,
in State v. Bennett, this Court applied Leslig retroactively to a petitioner whose conviction
and sentence became final in 1990, see 119 Nev. 589, 81 P.3d 1, 6-8 (2003), and whose
challenge to the same aggravating circumstances was rejected on direct appeal. See 106
Nev. 135, 143, 787 P.2d 797, 802 (1990). This Court did not discuss retroactivity in Leslie
or Bennett when it applied a narrowing construction to aggravating circumstances in cases
that were already final.

In McConnell, this Court followed the reasoning of the Tennessee Supreme Court
in State v, Middlebrooks, 840 S.W.2d 317 (Tenn 1992) in concluding that felony-murder
could not be used both as a theory of guilt and as an aggravating circumstance.
McConnell, 102 P.3d at 620 n. 42. The retroactivity question at issue here was also
considered by the Tennessee Supreme Court. In Barber v. State, 889 S.W.2d 185, 186
(Tenn. 1994), the state supreme court explained as follows:

The State first argues that this Court’s decision in Middiebrooks
should not be retroactively applied to a case where the conviction became
final long before the rule in Middlebrooks was announced. In State v,
Meadows, 849 S.W.2d 748 (Tenn. 1993), authored by Justice Anderson, we
departed from federal law on retroactivity and held that “a new state
constitutional rule is to be retroactively applied to a claim for Post-
conviction relief if the new rule materially enhances the integrity and
reliability of the fact finding process of the trial.” Id- at 755. We now hoid
that the rule in Middlebrooks materially enhances both the integrity and the
reliability of the fact finding process in the sentencing phase of a capital trial
and shouid therefore be applied retroactively.

The constitutional concern in Middlebrooks was that the class of
death-eligible murderers be natrowed so that only the worst offenders
receive the death penalty. See Middlebrooks, 840 S.W.2d at 34 1-347. The
court observed that the felony murder aggravating circumstance duplicates

9
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the  cri me of felony murder and thereby makes all felony murderers
susceptible to the death penalty. This Court found that such a result violates
the Eighth Amendment to the United States constitution, as well as Article
I, Section 16 of the Tennessee Constitution. 840 §.W.2d 346. When an
aggravating circumstance is improperly injected into the process by which
the jurors must weigh aggravating and mitigating circumstances to determine
a sentence, the integrity and reliability of the sentencing process is
jeopardized because the death penalty may not be reserved for only the most
culpable defendant. For this reason, we apply Middlebrooks retroactively
under the Meadows rule.

Barber v. State, 889 S.W.2d 185, 186-87 (Tenn. 1994).
This Court also noted that the Wyomin g Supreme Court reached the same decision

as McConnell in Engberg v. Mever, 820 P.2d 70 (Wyo.1991). McConnell, 102 P.3d at 620
n.42. Engberg was a post conviction case, yet the Wyoming court both announced and
applied its holding that felony murder could not be used both as a basis for finding of guilt
and as an aggravating circumstance. In fact, the same issue was presented to the Wyoming
Supreme court in Engberg’s direct appeal and the court at that time rejected the argument.
Engberg v. State, 686 P.2d 541, 558-62 (Wyo. 1984), Nonetheless, the court found it
appropriate to reconsider the earlier decision in light of subsequent developments in case
law. Engberg, 820 P.2d 87. Thus, the two cases cited favorably in McConnell both apply
the rule to post-conviction cases.

B. T_IN MCCONNELL WAS DICT BY

LOWENFIELD V. PHELPS.
In McConnell, this Court recognized that it did not correctly apply Lowenficld v.
Phelps in its eartier decisions. See McConnell, 102 P.3d at 620-21. In Lowenfield, the

United States Supreme Court rcemphasized that in order to “pass conslitutional muster, a

capital sentencing scheme must * genuinely narrow the class of persons eligible for the

10
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death penalty and must reasonably justify the imposition of 2 more severe sentence on the
defendant compared to others found guilty of murder'” Lowenfield, 484 U.S. at 245 (citing
Zant and Gregg). The Court then explained that the narrowing process could be performed
through the use of aggravating circumstances or by narrowly defining the categories of
murders for which a death sentence could be imposed. [d. Thus, the United States
Supreme Court recognized and reaffirmed that a state’s sentencing scheme must genuinely
narrow the class of murders eligible for the death penalty; and that is the same
constitutional principle that was analyzed in McConnell as the Court concluded that
Nevada’s scheme, which permitted a finding of guilt and imposition of the death penalty
upon a single showing of felony- murder, did not sufficiently narrow the class of persons
eligible for the death penalty. Lowenficld was issued by the United States Supreme court
on March 7, 1988, before Mr. Rippo’s sentence in this case became final. It is therefore

fully applicable to this case. See Griffith v. Kentucky, 479 U S. 314, 328 (1987).

C. MCCONNELL MUST BE RETROACTIVELY APPLIED BECAUSE
IT IS A SUBSTANTIVE RULE OF LAW.

McConnel] must be applied retroactively because it is a substantive rule of law

imposing a judicially-created narrowing definition on the felony murder aggravating

1

Mr. Rippo notes that the United States Supreme Court has observed that Lowenfield
itself was not a new rule under the stringent non-retroactivity rules applicable in the
context of federal habeas corpus proceedings. See Stringer v, Black, 503 11.S. 222, 232-
34 (1992). Additionally, the Court announced Lowenfield in the context of a federal
habeas corpus proceeding where new rules of constitutional law generally do not apply
retroactively. The fact that the United States Supreme Court did not consider
Lowenfield a new rule is consistent with Mr. Rippo’s overarching position that it is
simply not a new rule that aggravating circumstances must genuinely narrow the class of
persons eligible for the death penalty,

11
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circumstances. Unlike new rules of criminal procedure, new rules of substantive law are
always applied retroactively on collateral review. See, e.g., Bousley v. United States, 523
U.S.614, 620 (1998). In Bousley, the Court held that the new rule announced in Bailey
v. United States, 516 U.S. 137, 144 (1 995} (holding that § 924(c)(1)’s “use” prong requires
the government to show “active employment of the firearm”), must be applied to cases on
collateral review because the rule concerned the interpretation of a statute. Bousiey, 523
U.S. at 620. As such, the rule concerned a substantive rule of criminal law, which are
presumptively applied retroactively, and the non-retroactivity rule of Teague is not
implicated. Bousely, 523 U.S. at 620 (“Teague by its terms applies only to procedural rules
. - - [and] is inapplicable to the situation in which this Court decides the meaning of a
statute enacted by Congress.”); accord Schriro v. Summerlin, 542 U.S. 348, 351-352

(2604). The distinction between substantive rules of criminal law, which are always

applied retroactively, versus rules of criminal procedure, which are subject to Teague, is
a well-established principle of law.?

McConnell is a rule of substantive law because it “narrows the scope of a criminal

2

E.g., Davis v. United States, 417 U.S. 333,346 (1974) (holding that a defendant may
assert in a § 2255 proceeding a claim based on an intervening substantive change in the
interpretation of a federal criminal statute); United States v. Benboe, 157 F.3d 1181,
1183 (9th Cir. 1998); Chambers v. United States, 22 F.3d 939, 942 (9th Cir. 1994);

United States v. Sood, 969 F.2d 774, 775-76 (Sth Cir. 1992); United States v,
McClelland, 941 F.2d 999, 1000-01 (9th Cir. 1991); Santana-Madera v. Unite States,

260 F.3d 133, 139 (2d Cir. 2001); United States v, Lopez, 248 F.3d 427, 432 (5th Cir.
2001); United States v. McPhail, 112 F.3d 197, 199 (5th Cir. 1997); United States v,
Brown, 117 F.3d 471, 479 (11th Cir. 1997); United States v, McKie, 73 F.3d 1149,
1153-54 (D.C. Cir. 1996); Ianniello v, United States, {0 F.3d 59, 63 (2d Cir. 1993);

United States v. Guarding, 972 F.2d 682, 687 n.7 (6th Cir. 1992),

12
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statute”, see Summerlin, 542 U.S. at 351, by requiring furthering narrowing of the felony
aggravators before Mr. Rippo is rendered death eligible. See also Id, at 354 (“a decision
that modifies the elements of an offense is normally substantive rather than procedural.™)
Unlike the rule of Ring v. Arizona, 536 U.S. 584 (2002), which merely allocated decision
making authority between judges and juries, see Summerlin, 542 U.S. at 353, McConnell
imposes a substantive narrowing component when the state relies upon a felony murder
theory in the guilt phase. By requiring further narrowing of the felony aggravators in the
penalty phase, for example with a special verdict form indicating that the jury has found
premeditation, this Court grafted an additional substantive element into the definition of
the felony aggravators. Without such a finding, Mr. Rippo “faces a punishment that the
law cannot impose upon him”, see Summerlin, 542 U.S. at'352; therefore, McConnel]l must
be applied retroactively as a substanti\;'e rule of law.

D M ELL IS ACTIVE UND ANALYSIS OF

COLWELL V. STATE.

Returning to the framework announced by this Court in Colwell, it is clear that

McConnell must be applied retroactively just as this Court has applied every other
narrowing construction to an aggravating circumstance retroactively. The fact that this
Court applied its holdings with respect to aggravating circumstances retroactively in Leslic,
Bennett, Feazell, Haberstroh, and Browning without even mentioning it is telling. As
explained above, this Court need not engage in a full retroactivity analysis because it is not
a new rule that aggravating circumstances must genuinely narrow the class of deuth

eligible defendants. Furthermore, as explained above, McConnell is a substantive rule of

13

AA002561




10168 epradN “seday seq
40014 PU0d3S 12308 Yunog YInos o7

WY¥Q “¥ ¥dHdOLSINH)

10
1
12
13
14
15
16
17
18

19

21
22
23
24

25

27

28

o @

law and is therefore automatically retroactive. However, evenifitis considered anew rule
of criminal procedure, McConnell fits com fortably within both Colwell exceptions to non-
retroactivity,

McConnell prohibits “a certain category of punishment for a class of defendants
because of their status or offense.” Colwell, 59 P.3d at 470. For those defendants
convicted under a felony murder theory in the guilt phase, their status prevents the state
from seeking the death penalty using the same felony murder theory to justify the
submission ofthose same aggravating circumstances to the jury. The state’s argoment that
McConnell does not make it unlawful to prosecute those convicted of felony murder, see
Ans. Br. at 14, misses the point. As this Court recognized in Colwell, the United States
Supreme Court has recently held that it is unconstitutional to execute the mentally retarded.
See Colwell, 59 P.3d at 470. The Court’s decision in Atkins v, Virginia, 536 U.S. 304
(2002), does not hold that mentally retarded individuals cannot be prosecuted for murder,
Rather, it is their status that prevents the infliction of a particular punishment, ie., the
death penalty. The same principles dictate that McConnell should apply retroactively here:
M. Rippo’s status as an individual convicted of first-degree murder using a felony murder
theory prevents the state from using the robbery aggravating circumstance to render him
cligible for a sentence of death. Therefore, Mr. Rippo is entitled to the retroactive
application of McConnell under the first Colwell exception.

Mr. Rippo is undoubtedly entitled to the retroactive application of McConnell under
the second Colwell exception because “accuracy is seriously diminished without the rule.™

Colwell, 59P.3d at472. It is axiomatic that accuracy in the context ofl'a capital senlencing

14
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proceeding requires that the sentencing scheme genuinely narrow the class of death
eligible defendants. McConnell is the quintessential example of such a rule because it is
based “on a perceived need to enhance accuracy in capital sentencings.” Colwell, 59 P.3d
at 473. As this Court noted in McConnell, “it is clear that Nevada's definition of felony
murder does not afford constitutional narrowing” and “the felony aggravator fails to
genuinely narrow the death eli gibility of felony murderers and reasonably justify im;iosing
death on all defendants to whom it applies.” McConnell, 102 P.3d at 622, 624. This
Court’s decision in McConnell is the most important narrowing construction ever applied
to the state’s capital sentencing scheme since Furman for two reasons: (1) the felony
aggravator contains seven qualifying felonies, see McConnell, 102 P.3d at 623-24, instcad
of one’; and (2) the felony aggravator fails to contain an adequate narrowing based on the
defendant’s mental state. See id. Therefore, it is inescapable that the felony murder
aggravator is the most unconfined and overly broad part of the state sentencing scheme.
In comparison, this Court’s rutings in Leslie, Benneit, Haberstroh, Browning, and Feazell
did not have nearly the far reaching application as McConnel] since they only concerned
single aggravating circumstances, and this Court did not even mention retroactivity in those
cases.
The state may argue that a rule that could be found to be harmless error can never

be held retroactive, but that very argument has been rejected in the context of federal

As this Court noted in McConnell, Nev. Rev. Stat. § 200.033(4) includes five felonics
and Nev. Rev. Stat. § 200.033(1 3) adds first-degree murders committed during the
commission of a sexual assault or sexual abuse of a child. See 102 P.3d at 623.

15
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habeas corpus proceedings where the stringent Teague v. Lane, 489 U.S. 283 (1989)
standard applies. See Bockting v. Bayer, 399 F.3d 1010, 1020 (%th Cir.) (rejecting
argument that “rules of constitutional law subject to harmless error review can never be
considered bedrock rules of procedure™), amended on denial of rehearing, 408 F.3d 1127
(9th Cir. 2005). Unlike the narrower federal habeas standard, it is much easier to
understand that a constitutional rule can be harmless error and at the same time qualify as
a rule without which the accuracy of the proceedings are seriously diminished in state
habeas proceedings. In summary, it is apparent that this Court’s decision in McConnel]
increases the accuracy of capital sentencing proceedings to such an extent that it should be
considered retroactive under Colwell.

E. T ROPER C IONAL AGGRAVATING
IRCUMSTANCE IS NOT ESS 0

The State may argue that Lowenfield-McConnel] should not be applied here
because the state argued at trial that Mr. Rippo was guilty under both premeditation and
felony-murder theories. The Jury was not given a special verdict form, however, and it is
therefore impossible to know whether all of the Jurors found Mr. Rippo guilty under a
theory of premeditation and deliberation. Both theories were presented and argued to the
jury, the jury was instructed on both theories, and it is certainly possible that the jury could
have based its decision upon this theory. Unlike the defendant in McConnell, Mr. Rippo
did not plead guilty to premeditated murder and has never stated that he committed any
offense with premeditation and deliberation. Cf. McConnell, 102 P.3d at 620 {finding

harmiess error when defendant pleaded guilty and stated in his plea hearing that “[n]othing

16
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1 justifies cold-blooded, premeditated, first-degree murder, which is what { did.).
Nevada is a “weighing” state, i.c., a state in which the existence of an aggravating

4 factor is a necessary predicate to death eligibitity, and in which the ultimate sentencing

5 decision turns on the weighing of statutory aggravating factors against the mitigating

evidence. In a weighing state where the aggravating and mitigating circumstances are

7

3 balanced against each other, it is constitutional error for the sentence to give weight to an

9 | unconstitutional factor, even if other valid factors remain, Accordingly, Mr. Rippo’s
10 sentence of death must be vacated.
1
12 CONCLUSION
13
14 Based on the foregoing Mr, Rippo would respectfully request that this Court reverse his
15 convictions based on violations of the Fifth, Sixth, and Fourteenth Amendments to the United
16 States Constitution.
17 .

DATED this !J-  day of Cilimper 2005.
18
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Description

Judgment of Conviction, State v, Castillo, Clark County, Case No. C133336,
November 12, 1996

Ilrécggtment, State v, Castillo, Clark County, Case No. C133336, January 19,

Order of Appointment of Counsel, State v. Castillo, Clark County, Case No.
C133336, March 14, 1996

zAén?gg%d Indictment, State v. Castillo, Clark County, Case No. C133336, May

Special Verdict, State v. Castillo, Clark County, Case No. C133336,
September 25, 1996
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18.

19.

20.
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Special Verdict, State v. Castillo, Clark County, Case No. C133336,
September 23, 1996

'rf;:é'gict, State v. Castillo, Clark County, Case No. C133336, September 23,
L

Guilty Plea Agreement, State v. Michele C. Platou, Clark County, Case No.
C133336, September 26, 1996

Notice of Appeal, State v. Castillo, Clark County, Case No. C133336,
November 4, 1996

A ;J;Jellanr.’s Opening Brief, Castillo v, State, Nevada Supreme Court, Case No.
29512, March 12, 1997

Appellant’s Reply Brief, Castillo v. State, Nevada Supreme Court, Case No.
29512, May 2, 1997

Petition for Rehearing, Castillo v. State, Nevada Supreme Court, Case No.
29512, August 21, 1998

Order Denying Rehearing, Castillo v. State, Nevada Supreme Court, Case No.
29512, November 25, 1998

Petition for Writ of Habeas Corpus, Castillo v. State, Clark County, Case No.
C133336, April 2, 1999

Opinion, Castillo v, State, Nevada Supreme Court, Case No. 29512, April 2,
1998

Supplemental Brief In Support of Defendant’s Petition for Writ of Habeas

Corpus (Post-Conviction), Castillo v, State, Clark County, Case No.C133336,
October 12, 2001

Notice of Appeal, Castillo v. State, Clark County, Case No. C133336,
February 19, 2003

Findings of Fact, Conclusions of Law and Order, Castillo v. State, Clark
County, Case No. C133336, June L1, 2003

Appellant’s Opening Brief, Castillo v. State, Nevada Supreme Court, Case No.
40482, October 2, 2003

Order of Atfirmance, Castillo v, State, Nevada Supreme Court, Case No.
40982, February 3, 2004
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Notice of Intent to Seek indictment, LVMPD Event No. 951217-0254,
December 26, 1996

Notice of Intent to Seek Death Penaity, State v. Castillg, Clark County, Case
No. C133336, January 23, 1996
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Instructions to the Jury, State v. Castillo, Clark County, Case No. C133336,
September 4, 1996

‘llgcégict, State v. Castillo, Clark County, Case No. C133336, September 4,

[nstructions to the fury, State v. Castiilo, Clack County, Case No. C133336,
September 23, 1996

Lewis M. EtcolF, Psychological Evaluation, July 14, 1996

Declaration of Herbert Duzant

Declaration of Joe Castillo

Declaration of Barbara Wickham

Declaration ot Regina Albert

Declaration of Cecilia Boyles

Declaration of Ramona Gavan-Kennedy

Declaration of Michael Thorpe

Declaration of Yolanda Norris

Declaration of Lora Brawley

Evaluation Report by Rebekah G. Bradley, Ph.D.

Curriculum Vitae of Rebekah G. Bradley, Ph.D.

Confidential Forensic Report by Jonathan H. Mack, Psy.D.

Curriculum Vitae of Jonathan H. Mack, Psy.D.
VOLUME 3OF 15

Declaration of Kelty Lynn Lea

Declaration of Dale Eric Murrell

Declaration of Lewis M. Etcoff, Ph.D.

Declaration of Mary Kate Knowles

Declaration of Herbert Duzant

David M. Schieck, Esq. Client Billing Worksheet (2/29/96-11/4/96)

Affidavit of Vital Statistics. Barbara Margaret Thorpe v. William Patrick
Thorpe, Sr., State of Missouri, County of St. Louis, September 1+, 1973
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47.

43.

49,

William P. Thorpe, Sr. Missouri Department of Corrections with Fulton State
Elospital records

Catholic Services for Children and Youth, Catholic Charities, Archdiocese ol
St. Louis, records of Max Allen Becker, Yolanda Becker, and Barbara Becker,
children of Allegria Dehry-Becker and Robert Becker

Divorce proceedings, Barbara Castillo v. Joe Castillo, Clark County, Nevada,
Case No. D1213Y%6

Charles Sarkison. Attorney at Law, records of representation of Barbara M.
Wickham, tormerly, Barbara Becker-Thorpe-Castillo-Sullivan:

. Custodial proceedings regarding William Patrick Thorpe, Jr. (now
William Patrick Castillo), pages 2-25

. Divorce proceedings regarding William Patrick Thorpe, St., pages 26-
18

. Personal injury lawsuit for accident on 4/ 10/74, pages 49-69

VOLUME 4 OF 15

I‘lv_ifissogai)Certiﬁcation of Death, William P. Thorpe, Sr. (Date of Death: July
, 19

Missouri Criminal Court records Re: William Patrick Thorpe, Sr.

Arturo R. Longoro, M.D. - Medical records of Yolanda Norris, formerly
Yolanda Becker

Lewis M. Etcotf, Ph.D. records Re: William Patrick Castillo
VOLUME S OF 15

Order for Adoption, [n the Matter of the Adoptive Petition of Joe L. Castillo

agg Barbara Castillo, Clark County, Nevada, Case No. D40017, January 13,
1982

St. Louis Post-Dispatch, news article ~Police Kecpin‘? Their Eyes Peeled At
New Downtown Massage Parlor,” September 19, 1976

St. Louis Globe-Democrat news article, “His home is a prison cell and his life
is a waste,” November 7, 1973

Children’s Hospital of St. Louis medical records on William P. Thorpe, Ir.
Oasis Treatment records, 6/9/81-9/11/81

Coordinator’s Contact Record, 9/14/81-12/15/31

Contidential Psychologicat Evaluation, performed May 24, 1982

Las Vegas Mental Health Center, Psychiatric Evaluation, dated July 7, 1982
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67.
68.
69.

77.
78.
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Abandonment proceedings, [n the [nterest of William P. Thorpe. Jr,, Family
Court of St. Louis, Case No. 36644

State of Nevada, Department of Human Resources, Division of Child and
Family Services, Child Abuse reports

Nevada Youth Training Center Records

Catholic Services for Children and Youth, Catholic Charities, Archdiocese of
St. Louis, records of William P. Thorpe, Jr.

{ndependence High School records of William Patrick Castillo
Missouri Baptist Hospital, medical records of Barbara M. Thorpe, 8/11/76

State of Nevada Children’s Behavorial Heath Services records of William
Patrick Castillo (formerly William Patrick Thorpe, Jr.)

Castillo Family Video Recordings: 12/25/1983, 12/23/83 (William P.
Castillo’s birthday), 12/24/84, 12/25/34, 12/28/84 (William P. Castillo’s
birthday) - MANUALLY FILED

Acadia Neuro-Behavioral Center, P.A., Richard Douyon, M.D. records of
Yolanda Norris (formerly Yolanda Becker)

News article, “Police hunt Florissant gang members”
William P. Castillo’s family tree

VOLUME 6 OF 15
Historical View, Life of William Castillo

State of Nevada Department ot Health and Human Services Health Division
letter dated May 11, 2008

Las Vegas Metropolitan Police Department Detention Bureau Record of
Visitors

12/21/95-8/16/96
Cly State Prison Visiting Record 1997-2008

Jettrey Fagan, Deterrence and the Death Pepalty: A Critical Review of New
Evidence, January 21, 2005, at http://www.deathpenaltyjnfo.org

Juvenile Division, [n the Matter of William P. Castillo aka William P, Thorpe,
Clark County, Nevada, Case No. J26174

. Order, July 30, 1982, pg. |
. Parents Treatment Agreement, July 30, 1982, pgs. 2-3

. Reporter’s Transcript of Hearing in Re: Report and Disposition, July
19, 1982, pgs. 4-9
. Transcript of Proceedings, Report and Disposition, December 7, 1982,
5
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