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Now, the statutory mitigating circumstances
that we have asserted could be presented in this case is,
number one, the youth of the defendant at the time of the
crime. He was 22 at the time this crime waa committed, not
23. He turned 23 shortly thereafter. He was 22 at the
time of the commission of the crime and he spent, if you
add up the sum total of his life, he has apent the most of
his life, the vast majority of his life incarcerated in one
facility or another.

They say, well, he is 23, he's been through
the system, he is an old 23 or an old 22. How can an
individual, from what we'wve heard, who never had a
childhood, how could that individual now considered to be a
seasoned adult without having first been through a
childhood? Chronologically, he is now an adult. We heard
from Tammy Bryant today, who said he was totally lacking in
nocrmal social skille an individual should have at that
age. Not even able to make chilly dogs because his entire
life had been told where to go, where to sit, where to be,
what to do because he had to be, but he never had that
normal maturation proceas that individuals go through to
reach what ia a mature individual, someone that doesn't fit
within the category the youth of the defendant at the time
of the crime. And, again, the legislature didn’'t say,

well, that means 21 or 25. It means the youth of the
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defendant at the time of the c¢rime. You, as individual
jurors, can decide whether or not you want to consider his
age as a mitigating circumstance in the case. Some of you
may not, some of you may, but those of you that find this
mitigating circumstance is something that is weighed along
with the other factors in deciding the appropriate
punishment.

Second statutory mitigating circumstance is
the murder was committed while the defendant was under the
influences of extreme mental or emotional disturbance.
This again is statutory language which typically tends to
be vague sometimes. What does that mean? The only reason
we assert that that's a factor that you should take into
account is based on the testimony of Dr. Etcoff. Dr.
Etcoff told us that Billy was suffering from reactive
attachment disorder of infancy, which he described as one
of the most serious disorders that a child could have.

Additionally, he was then diagnosed with
attention deficit hyperactivity disorder, which is a
neurclogical disorder which is not something we can say,
Billy, it was caused by your childhood, it was caused by
heredity, it was something that was neurclogically caused.
The act of impulse control on that and then, finally, the
onset of childhood family disorder. That was his mental

state, his mental condition at the time this crime was
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committed according to the unrebutted testimony of Dr.
Etcoff. It's up to you to decide whether or not that fits
within the language of the statute or whether you want to
believe, well, maybe it doesn't fit the exact language of
the statute, but it fits into that any other mitigating
circumstance gather and I find that those disorders was a
mitigating circumstance that I'm going to consider as an
individual juror.

Dr. Etcoff did describe this case and Billy
as a laser beam that Billy couldn't get off of and I asked
Dr. Etcoff, "If Billy is on this laser beam headed for
eventually where are we going to be at right now, why
couldn't he just get off?" He said he couldn't get off,
that all of theae problems that Billy had prevented him
from really changing the course of his life. The laser
beam that Billy was on wasn’'t like the freight train he
hopped when he was 12 years old. When he got c¢old, he
could get off the freight train. Billy couldn't get off of
this laser beam.

If you examine the conduct of Billy's early
ages, ages that are shocking, the ability to drowned your
grandmother's dog at age five or to hop a freight train at
age 12 is just unbelievable to most of society. The
guestion is are we going to take Billy's life because of

the life that he had that led up to the horrible act that
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he committed last Decembher? Perhaps, if things had been
different during Billy's early years, perhaps if we would
have been a society where there was a system of justice or
juvenile court care that he could have got the care that
Dr. Kirby Reed, at 10 years old, a neurologist is
recommending that this child be put in a twenty four hour
facility, that he had to be, basically, incarcerated at
that young age. If that type of facility was available,
whether or not that would make a difference.

He's accepted the act that he has
committed. He's accepted the blame for it and he will
accept your punishment, but we ask you not to take his
life.

THE COURT: Everyone comfortable?

{Off the record discussion not reported.)

THE COURT: All right, we are going to take
a recess at this time. During the recess, ladies and
gentlemen, I would remind you.it is your duty not to
converse among yourselves or with anyone else on any
subject connected with this trial or to read, watch, or
listen to any report of or commentary on this trial or any
person connected with this trial by any medium of
information, including, without limitation, newspapers,
television, or radico, and you are not to form or express an

opinion on any subject connected with this case until it is
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finally submitted to you.
We will reconvene at 3:20. We will be at

ease while the jury departs the cenfines of the courtroom.
{At this time the jury left the courtrocom.)

(Off the record at 3:08 p.m. and back on the

record at 3:23 p.m.)

THE COURT: Counsel stipulate to the
presence of the jury?

MR. BELL: Yes, your Honor.

MR. LaPORTA: Yes, Judge.

THE COURT: Mr. LaPorta, you may now make
your portion of the defense closing argument.

MR. LaPORTA: Thank you, your Honor.

Good afternoon. If it please the Court, Mr.
Harmon, Mr. Bell, counsel, the dye was cast for Billy
Castillo at age five, the path that he was to take the rest
of his life.

One of the things I'm going to do and I will
not be long this afternoon because co-counsel has pretty
well covered the case, you have heard all the evidence, we
don't need to belabor that fact and all of the elements and

facts within this case, but one thing I would like to do
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briefly is to focus you in, focus you in on Billy Castillo,
the whole person because in choosing one of the three forms
of punishment, life without, life with or death, it's that
whole person that you are sentencing. Yon are not just
sentencing the criminal version of Billy Castillo. You are
sentencing that five year old boy who, as Dr. Etcoff said,
the dye was cast. He was never going to be normal, never
going to be able to have a normal relationship with a
fellow human being.

Now, this ies always difficult here in this
area because we, in no way, are offering this as an excuse,
as a justification, or even trying to explain away his
actions because, as he has told you, he is responsible for
his actions and he is willing to take whatever punishment
you dole out. Don't mistake that, but what we're
attempting to do here and what I individually am attempting
to do here is attempt to show you who he was, you must take
him in his entirety, not the last five years, not the five
times he spent up in Elkeo for a variety of offenses, but
all the forces that came to bear on Billy Castillo's life
that created who he is today.

He has gotten to the point now where he is
before you, as a jury, and you are being asked to choose
between death or life. Now when I put it in those terms

and to read between the lines of the prosecutor's argument,
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it almost sounds like, gee, give him life, you are
rewarding him. I want you to make no mistake about it,
life in prison without the possibility of parole means
exactly that. He will one day leave Ely State Prison or
any other maximum facility in a pine box. Life without the
possibility of parole is not a reward, it's not a break
that you are giving to him. It is a severe and harsh
punishment.

Now, as I said, the dye was cast for Billy
early on. As Dr. Etcoff said, he had no chance of a normal
life. He was incapable of bonding with others, creating
relationships. I'm not going to belabor twc areas of
testimony, that's Dr. Etcoff and that's Mrs. Sullivan. To
recap, Billy was born into the violent union of two
children themselves, Mrs. Sullivan and Billy's father. You
heard the testimony. She was pregnant at 17, she gave
birth to him when she was 18. They had gone overseas
because he had signed up. He had beat her severely
throughout the whole pregnancy. Eight and a half months
pregnant, he throws her down the stairs., God knows what
that could have done to the fetus, who was later to become
Billy Castillo.

Theese were children themselves, the mother
and father of Billy Castillo, attempting to raise a child.

These people were seriously dysfunctional at that point in
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time. They had debilitating mental health problems. You
heard Mrs. Sullivan. BHe went to prison, all of his
brothers were in trouble with the law, they were violent,
they went to prison. The father had -- the grandfather had
shot the father with a sawed-off shotgun. He survived it,
God knows how, but this was the violent life-style and the
violent relatives at mom and dad -- or dad's brothers that
Billy was born into.

Ms. Sullivan continued to testify, it got to
the point, and this was all while Billy was a very young
man, an infant who had to have recognized what was going on
around him, he stuck a gun in her mouth, he drove her into
insanity. She had to seek institutionalization. That was
this man‘'s mother torn away from him and put into a mental
health facility so she could recover.

She testified that Billy's first few years
was shifting back and forth between grandparents. She
testified that she was protective, she had those maternal
instincts, but she also agonizingly accounted for you that
she couldn't give him, at that time in her life because she
was incapable of giving him the most precious gift that a
mother can give & child and that's true love and warmth and
affection. 8She resented Billy. You can say she loathed
Billy. Why? Because of the father. These are children

we're still talking about. She was still a child at the
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time attempting to raise an infant.

She admitted on the stand to you with gut
wrenching testimony she was not a good mother. She's
learned how to become a good mother. Thank God for the
other two children. She shoved him off to other
relatives. Shoved him down to her brother down in Texas,
who physically and emotionally abused Billy and when she
found out, she brought him back. She was thrown out of her
in=laws' house. He was approximately five or six years
old. She had no resources. She resorted to prostitution.
A five year old's mother resorts to prostitution. You
don't think he's aware of that? You can only imagine the
utter despair, the loss of hope, the absolute loss of
humanity that has existed at this time in Billy's life.
Make no mistake about it, a five or six year old is aware
of a lot that goes on in his life, more so than he is
capable of expressing. His life was a living hell all
throughout thie time.

Now it pales in comparison to the living
hell that he created for the family of Isabelle Berndt, but
for this five -- for this five to six year old at this time
in his life, this was a living hell.

Billy never had an opportunity to be
normal. His life was lost at five. I mean he was on this

path to where he is today. Once again, this is not an
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excuse, this is not a justification. Be stands'here
admitting this crime, he stands here ready to take whatever
punishment you decide ia just for Billy. Please take this
into account because you're sentencing the whole person,
not just the man who ended -- the boy who ended up in Elko
and the man who did two prison terms. That whole person
includes all the influences and events that I have
recounted for you and that you've heard. You've taken
notes. Billy is not one that has anything going for him,
obvionsly, when he was first brought into this world.

This is a day of sad truths. Isabelle
Berndt lies dead. 1It's a sad truth. Two families are
suffering here. It's a sad truth. It's a sad truth that
you are being asked to stand in judgment of another human
being, an awesome responsibility that this is, but in
exercising that sad truth, I beg you, I implore you to
consider Billy's life in its entirety, not just what has
happened in the last 10 years. I ask you to punish him.
He is deserving of it, punish him severely, but I ask you
to spare his life.

Thank you.

THE COURT: Mzr. Harmon, for the State of
Nevada in rebuttal.

MR. HARMON: May it please the Court, Mr.

Bell, Mr. LaPorta, Mr. Schieck, good afternoon, ladies and
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gentlemen.

I certainly share the sentiments of the last
speaker, Mr. LaPorta. There are sad truths associated with
this case. It's also an awescme respensibility that we
place upon you as a trial jury. Mr. Bell and I wouldn't
want anything that we have said during this trial to
suggesat or to imply that we think it's easy or pleasant to
pass judgment upon a fellow human being. We understand
that this is an awesome responsibility and we appreciate
the conscientiousness and the sincerity of the jury and
thank each one of you. We are very confident that you'll
do your best to render equal and exact justica.

This case is a tragedy. The criminal
justice system is called upon when tragedies occur and it's
certainly hoped, from the prosecuting point of view, that
when the jury selects a punishment, it will fit the tragic
acts which have been perpetrated. Someone has said, “There
is madness loose in the world.” What happened early Sunday
morning at 13 North Yale Street, in a sense, was an act of
madness.

Very often, during cases like this, we hear
comeents about the conduct of a perpetrator not making
sense. A prominent New York lawyer, Phillip J. Howard,
that has written a book entitled The Death of Common

Sense. His title is symptomatic of our generation and I
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would submit to you what happened on December the 17th,
1995 was not only the death of Mrs. Berndt, a dear, sweet
lady, a public servant for 49 years dedicated to helping
other pecple and her loss, the moral evil perpetrated by
her murderer is incalculable, but what also happened, once
again, is common sense wasz murdered.

Mr. Bell calls it making sense out of
nonsense, but you can't make sense out of murder. It isn't
logical, it isn't rationale for any person, not just Ms.
Platou or Mr. Castillo, it isn't logical for anyone in the
middle of the night to go in to a neighborhood te get out
of a vehicle to go back into a barbecue to the rear of the
residence, find a key again, and then take that key and
walk into scomebody else's home. That's stupid and it was
equally illogical for Mr. Castillo to take with him intc
the residence, in addition to the key, a crow bar and this
very idea that persons would enter by stealth in the cover
of darkness into someone else's house is almost
incomprehensible and, yet, it happens with regularity and
we can be grateful that for all of its shortcomings, the
criminal justice system does not encompass a concept known
as felony stupid.

Now, it may be almost impossible to conceive
of or to comprehend the moral incongruity of people killing

people and, yet, the sad truth -- and we aren't sentencing
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a five year old. There is probably no one, who went
through their years through 22 and up to the age of 23 that
had a perfect upbringing. Everybody has frustrations.
Everybody haa flaws in their personality. The sad truth
that overrides every other truth in this case, as much as
it may make <decent minded persons shutter to think about
it, there is a killer in this courtroom, in here in plain
view, who committed an unspeakable act, who took a blunt
force instrument and repeatedly bludgeoned and pommeled a
helpless old woman in her sleep.

This is the second phase of these
proceedings. We call it a penalty hearing. 1It's not
called a rehabilitation hearing. This defendant has had a
long history of criminal conduct. He came up through the
juvenile system. He graduated through each successive step
and he ended up at the Nevada Youth Correction Center.

He's had adult offenses for which he has been convicted and
now he's committed a murder.

So when we look to the purpose of a penalty
hearing, I submit this defendant ig past notions of
rehabilitation. You are not here sitting in judgment on a
forgery offense or a burglary or defrauding an innkeeper or
a grand larceny auto. Most penologists suggest that there
are two purposes in imposing a penalty for murder of the

first degres. The first reason relates to punishment and
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it's entirely appropriate that society set severe
punishments for the taking without provocation, without
justification another person's life. It iz an expression
of society's sins of moral outrage and there's probably no
cne in this courtroom, with the exception perhaps of the
murderer, who is not outraged by this conduct and it's not
immoral, it's not inappropriate that your punishment
reflect society's sense of outrage at this type of
conduct.

The second reason for punishment has to do
with deterrence. I appreciate that we could engage in
philosophical bantering for a long time about the
deterrence effect of life sentences as opposed to the death
sentence, but I will suggest, in summary fashion, that
deterrence is achieved by severity and certainty of
punishment and that a juror in imposing punishment for this
type of case should not be unmindful of the image of the
criminal justice system. This is a serious case. As
jurors, you are part now of the criminal justice system and
a lot of persons are concerned about whether it works or
doesn't work and if it works, how well does it work and the
decision in this case is going to send ocut a message. I'm
urging you that the message will be that we deal severely
with those who commit these types of crimes so that it's

very clear to others, who contemplate in the middle of the
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night that they will go into the residences of other
citizens of this community, so that they will understand
this happened to Mr. Castillo, he wae punished severely and
anyone else who hears or learns of this man understands
that he enters into such an offense at his own perish.

Well, there is obviously one underlying
notion of deterrence which is inescapable in its logic. If
Mr. Bell is right, then I submit, based upon the evidence,
that he is and if Mr. Btcoff, the Ph.D. psychologist, is
correct that Mr. Castillo is a very dangerous man and I
submit he is right, then definitely if a death sentence is
impoesed and if it is carried out from the point it is
carried out, Mr. Castillo is deterred.

Mr. Bell has summarized in his remarks the
aggravating circumstances alleged by the prosecution. I
want to touch very briefly upon them. There are five. The
first two involve prior violent felonies committed by the
defendant. Mr. Schieck argues that, perhaps, the attempted
residenfial burglary on December the 19th, 1990 was not the
type of offense that falls into the category of the
aggravating circumstance. Well, the standard is that the
defendant must have previously been convicted of a felony
involving the use or threat of violence to the person of
another and I submit to you the operative phrase is use or

threat of violence to the perscn of another.

PATSY K. SMITH, OFFICIAL COURT REPORTER

AA004638



10
11
12
13
14
15
1s
17
1s
19
20
21
22
23
24

25

‘ ' Page 54

Mr. Schieck suggests that Mrs. Mills, and I
would presume by argument, Patricia Rizzo must have seen
the guns in order for these aggravating cizcumstances to
apply and, with due respect to Mr. Schieck, I would suggest
that's absurd. Isabelle Berndt is dead now. She was
asleep when she was attacked. $he certainly didn't see the
first blow. In some of his descriptions, the defendant
suggests that she sat up. Whether that's true or not, we
have no way of knowing, but even if she sat up in some sort
of reflex action, there is no way of ever knowing that she
ever saw the person or the instrument or the fists that
were bludgeoning and pommelling her into unconsciousness.
Does that mean then that she wasn't the victim of action
which involved the use or threat of violence to her?

The unrebutted evidence in this case,
regarding the residence of Marilyn Mills on West Warm
Springs Road, is that in early afternoon, 1:25 in the
afternoon, brazenly these two young men, the defendant and
another individual named Kenny Delzer, went there seeking
to steal and while Delzer was kicking the door in, the
defendant, by his own admission and the exhibit is in
evidence; it's his statement given to law enforcement at
the time they investigated the erime. It's Exhibit 121.
The defendant acknowledges at that time he had in his hand

the loaded semi automatic.
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Now he says he put it on safety. Well, as
quickly, even assuming that is true, as he put it on
safety, he could have taken it off of safety and I'm
arguing to this after idea it's absurd to suggest that when
some hooligan, who is involved in trying to force his way
in to another citizen's house and the door is being kicked
in, stands there with a fully lcaded gun that that doesn’'t
involve the use or threat of violence to the citizen
inside. fThat aggravating circumstance assuredly applies to
the defendant, Mr. Castillo.

He was convicted éf the robbery involving
Patricia Rizzo. They are separate felony convictions.

He's not entitled to a free ride on either one of these.

We have alleged two aggravating circumstances because he
committed two violent felonies. They drove up behind these
women, they got so close, Patricia Rizzo felt the
automobile against her body. The defendant reached out
from a moving car and grabbea her shoulder and apun herx
around and the fellow doing that had somewhere in the
vehicle or on his person a loaded .25 caliber semi
automatic.

Aggravating circumstances three, four, and
five, Mr. Schieck suggests that this is one single event
and it -- they ought to be treated like one aggravating

circumstance. Well, ladies and gentlemen, it's not the
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same. Burglary is a crime of entry and our legislature'
made a policy judgment. Their purpose, in making the
judgment, was to try to deter perpetrators from unlawfully
entering the houses of other people and when they made
entry, they did something which aggravated murder and it
makes a bigqg difference that she was killed in her home and
not somewhere else.

Robbery isn't to be equated with burglary
because burglary is a crime of entry and robbery is a crime
against the person. Even after she was killed, these
defendants showed their intent. They didn't leave in
panic. They didn't abandon their purpose, which was to
take her property. They carried out the Hitachi VCR. They
took with them her sets of silverware. They searched her
property and came up with ringa, with jewelry, with money,
and they even took her Christmas booties and these are both
factors that aggravate murder in the first degree.

Well, this is a case of ginistex
simplicity. Why was she killed? She didn't have to be
killed, but the only sense made out of nonsense is the
reason given by the defendant of not wanting the victim to
wake up and see his face and be subject then to interview
by the police and subject to the subpoena power of the
prosecution. This defendant wanted to avoid, he wanted to

prevent his arrest, his prosecution subsequently for these
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crimes of entry and for a robbery and so he killed her.
The legislature says when you do that, that aggravates
murder of the firat degree.

So, ladies and gentlemen, there's no
question in this case. The prosecution has proven beyond a
reasonable doubt that there are five factors, five
circumstances. They clearly fit the statutory standard.
They are consistent with the Court's legal Instructions and
they aggravate the murder of Isabelle Berndt.

Someone has said, "Our human capacity for
good and compassion makes the death penalty tragic, but our
human capacity for evil and depravity makes it necessary."
Ladies and gentlemen, the prosecution argues that it is
necessary in this case.

The defense, in Instruction 16, the defense
allegations regarding mitigation are set forth. They talk
about the yocuth of the defendant at the time of the crime.
They point out correctly he was 22, not 23, but 11 days
short of 23 years of age. He may have been youthful, but
anyone, a six year old would know that this conduct was
immoral and illegal. This is surely not the case or the
circumstances where someone, who is almost 23 years of age,
should be given the excuse by that factor of having the age
outweigh the factors which aggravate hia murder.

Now, it's alleged by the defense that the
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murder was committed while the defendant was under the
influence of extreme mental or emotional disturbance.
There's really no evidence of that. A clinical
pesychologist interviewed the defendant; I refer to Dr.
Etcoff on July the 2nd, 1996. This is months after these
¢rimes were perpetrated, long after the defendant was
arrested and charged, when he has every reason to try to
impress this psychia -~ this psychologist with potential
personality disorders. It's not by chance that the
interview is occurring. The defendant isn't an
unintelligent person in terms of his IQ. The evidence in
this case is, the really uncontradicted evidence, he made
choices. He made the decisions.

Now, there's no evidence that the defendant
was under the influence of alcohol the night he and Ms.
Platou did this. There's no evidence that he was high on
drugs, that either one of them was. They may have been,
but there is no evidence in this record that they were.
There's no evidence that this defendant was so overcome by
concern about coming up with $350 to pay his attorney that
it somehow overcame his ability to make responsible
decisions.

Well, Mr. Schieck said and Mr. LaPorta also
argued, he used this phrase as the key note of his remarks,

"The dye was cast when the defendant was five or six years
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old.” And Mr. Schieck says the defendant was on a laser
beam and he couldn't get off of it. Well, the unfortunate
truth in this case is that Dr. Etcoff didn't find a laser
beam and the defendant was not on a laser beam December the
17th, 1995. He was inside Platou’'s Mazda. It is the Mazda
driven by his co-defendant that took him to 13 North Yale
Street. He wasn't on a laser beam and when he got out, he
was on his own two legs. They took him inside. He made
the choices. He made the decisions.

Now, we offered, as exhibits, and I believe
-— I could be mistaken; they are right here. Exhibits 122
and 124 and they are the statements that this defendant
made to representatives of the Department of Parole &
Probation each time after he was convicted of adult
felonies and he didn't say to Charmaine Smith and Norma
Price in 1991 and, again, in 1993 that he was on some sort
of laser beam and he wasn't responsible for his acts and he
didn't even have free will.

In part, this is what the defendant told
Charmaine Smith April the 1st, 1991, after he had entered a
plea of guilty to attempted residential burglary. "I think
that I should be granted probation because, one, this is my
first offense as an adult and, two, I feel that probation
will provide the incentive I needed to keep me on the

straight line and, three, even though I do have an
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extensive juvenile record, I can change.” That's what the
defendant says. "I did things because I was young and
stupid." He didn't say that the dye was cast when I was
five years old. He wasn't telling Charmaine Smith I
remember a natural father and was influenced by him when,
in fact, the record shows there was very little conduct --
contact, very little chance for the older Mr. Thorpe to
influence his son except genetically. Well, he didn't
offer those excuses. He concludes, "I just hope that I am
given this chance to redeem myself and to change my life
before it is too late." Signed William P. Castillo, April
the 1st, 1991.

Well, he didn't learn his lesson. He didn't
comply with the rules of society because he was being
interviewed by another cfficer, Norma Price, on April the
24th, 1993, just over two years later, but it was the same
thing. He didn't say the dye was cast years and years ago,
when I was a child. He didn't say I was on a laser beam
and I couldn't get off of it. In Exhibit 124, Mr. Castillo
wrote, "I will bhe starting a fresh life. Also, I will no
longer be associating with the types of people that I allow
to influence me in a negative manner. PFlease allow me a
chance. I am not a lost hope. I can and will change my
ways. I just need a chance.” Well, it's a tragedy while

still in the juvenile system this defendant was given
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vocational training, he had various things that he could
do.

As Mr, Bell has commented in addition to the
five aggravating circumstances, there are other factors in
representing to you the nature of this defendant and the
nature of his crime which justify imposition of the most
severe punishment. His gignificant prior criminal history
reflects the character of this defendant. His juvenile
history was filled with arson, with escape, with theft,
with vioclence. He didn't learn from the two year
incarceration at Indian Springs. He told Corrections
Officer Mark Berg, when he was being incarcerated on the
rcbbery and after the assaults he had perpetrated upon
other inmates, that he had used a qun with his friends and
they had committed robberies on the Strip in Las Vegas and
he said it was fun and it was easy and, of course, more
recently, when you heard the testimony of Dr. EBtcoff, Mr.
Bell has referred already to the comment that he made a
living by committing robbery. To quote page 11 of Mr.
Etcoff's report, "He called it a power trip. I had a gun,
a God complex.”

This offense happened inside the home of
Isabelle Berndt. It happened at night. It happened while
she was asleep. Samuel Cocleridge is guoted as saying,

"Sleeping, a gentle thing." It's supposed to be gentle.
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She was helplese, she was unarmed, she was 86 years of age,
she was only five-two. It happened gratuitously. It was
done with premeditation.

The defense has also arqued that there are
some additional factors beyond the statutory mitigating
circumstances that mitigate this cffense. They argue the
defendant has admitted his guilt to the offense. Well, he
told the police he thought it was a man and a reasonable
inference would seem to be if she sat up, he knew at that
peint it was not a man.

The defense argues that Mr. Castillo
cooperated with the police after he was identified as a
suspect and that this mitigates his crime. Well,
cooperation is a word which is subject to many
interpretations. He didn't cooperate in his first
statement. That's Exhibit 105-A, the transcript. 1In fact,
for 25 minutes in the first statement, this defendant
denied his involvement. I'm gquoting from pages 20 and 22,
he said to Detective Morgan, "I did not go in nobody's
house and take nobody's shit. I dida‘'t kill ncbody, man.
I'm not that kind of a person. I can't kill people.”

And for the first half of the second
statement, for the first nine or ten minutes, he denied his
involvement.

Mr., Schieck has arqued that this was not a
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preplanned offense, he didn't intend to commit murder.
Well, he cextainly preplanned picking up the key and
whether it was a bumper jack or a crow bar or a tire ironm,
he took the object with him and he committed a murder that
he didn't have to perpetrate.

You have before you for sentencing a
dafendant who has admitted to Dr. Etcoff that, at Indian
Springs, he acted violently toward child molesters, ao much
so that he had to be transferred from Indian Springs to the
Northern Nevada Correctional Center. Corrections Officer
Berg has testified to the two assaults occurring at
Northern Nevada. The one which involved Mr. Castillo and
two other inmates because another prisoner had supposedly
informed about tattooing equipment. There's alsc been
evidence about the inmate Vho was cut in the forehead when,
as he alleged, Mr. Castillo hit him with a lock.

Dr. Etcoff concluded his report with these
words. In fact, this is the very last sentence of his
report. "Mr. Castillo, even today, is a very dangerous
individual who absolutely must be incarcerated so that
society is protected from this basically uncontrolled and
very angry man, who was incapable of forming warm
attachments to human beings."

The tattcos which apparently cover his body

probably, as accurately as anything else, convey the
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personality, the attitude, the anger of this defendant. He
has a tatoo which says pure hate, a tatoo which says white
power, 36 swastikas all over his body, and on his lower
back, he had someone inscribe 100 percent hostile.

Ladies and gentlemen, when the prosecution
addressed you during the guilt phase of these proceedings,
it was discussed that accountability was an operative word,
that if the criminal justice system meant anything, it
means that persons who commit serious, violent offenses
must be held personally responsible., That still is an
operative word and it seems to be something that the
defendant understands.

In exercising his right of allocutiom, I
certainly observed that his last comments were directed not
to the family, not to the jury, but to his mother and Mr.
Castillo did not say te her that he was on a laser beam, he
didn't say the dye was cast because of his upbringing, that
there's nothing in this record to suggest that his
stepfather didn’'t do his very best to train him and bring
him up properly. Mr. Castillo said this morning, "Mom, you
did a good job raising me. I strayed from the path,” and
he did stray from the path and he strayed way off the path
on December the 17th, 1995 and, therefore, I would suggest
that the other operative word along with accountability at

this time is the word commitment.
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The issue is do yon, as the trial jury, this
afternocon have the resolve and the courage, the
determination, the intestinal fortitude, the sense of
commitment to do your legal and oral duty, for whatever
your decision is today, and I say this based upon the
violent propensities that Mr. Castillo has demonstrated on
the streets, I say it based upon the testimony of Dr.
EBtcoff and Corrections Officer Berg about the threat he is
to other inmates, and I say it based upon the analysis of
his inherent future dangerousness, whatever your decision
is today and it's scbering, whatever the decision is, you
will be imposing a judgment of death and it's just a
question of whether it will be an execution sentence for
the killer of Mrs. Berndt or for a future victim of this
defendant.

MR. SCHIECK: I'm going to object, your
Honor, to the argument of future victims.

THE COURT: Sustained.

Jury is admonished to disregard that
argument.

MR. HARMON: Your Honor, I am simply making
the arqument proved in Redmon V State, future
dangercusness. Future dangerousness to whom? It has to be
not to dogs, cats, it has to be to individuals. The cases

say that we may argue theories of penolegy and deterrence,
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reasons for punishment. The Pelagrini (phonetic) case, the
Jimenez case, the Snow case --

THE COURT: Yes, I understand that, Mr.
Harmon. I'll reverse the ruling. You are correct.

MR. HARMON: I want to conclude with this
thought. A fellow named Horace, centuries ago, said, "The
world once in a broad flies irrevocably,” and so I would
apply it to this case. A blow, to be hit by a tire iron,
that flies irrevocably as well. To bludgeon someone with a
metal instrument, to use one's fists once they are sent
out, it flies irrevocably and, therefore, with due
consideration of the awesome nature of your responsibility
with the unpleasant task of fixing punishment, I urge you
to impose a punishment in this case which is just as
severe, just as final, just as deadly, just as irrevocable
as the fists and tire iron of William Castillo.

Thank you.

THE COURT: Ladies and gentlemen of the
jury, that concludes the presentation to you in this case.
This matter is now submitted to you for your deliberation.
At this point, I would ask counsel to approach the bench
and review one last time the verdict forms to make sure we
have the right ones.

{0ff the record discussion not reported.)

THE COURT: Counsel for both sides have seen

PATSY K. SMITH, OFFICIAL COURT REPORTER
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the proposed forms of verdict that have been provided for
the jury's convenience and agree that these are the
appropriate forms of verdict?

MR. SCHIECK: Yes, your Honor.

MR. BELL: Approach the bench.

{(Off the record discussion not reported.)

MR. HARMON: Yes, Judge.

THE COURT: They will be submitted to the
jury.

At this time, I would ask the clerk to swear
the officers to take charge of the jury and the

alternates.
(At this time the officer was duly sworn.)

THR COURT: All right, at this time, I'm
going to, with the permission of the parties, release the
alternates and admonish them tooc that they remain on call,
but we're not going to require Mr. Ernest Irish, Ms.
Sharynn Lee Sheldon, Mr. Henry Lee Jones or Mr. James
Fracaro to remwain in the courthouse while the deliberations
are taking place. We want you to remain on call, provide
us with a telephone number, be someplace where you can be
reached at all times until the matter is concluded.

To the alternates, I hereby admonish you it

PATSY K. SMITH, OFFICIAL COURT REPORTER
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is your duty not to converse among yourselves or with
anyone else on any subject connected with this trial or to
read, watch, or listen to any report of or commentary on
this trial or any person connected with this trial by any
medium of information, inecluding, without limitation,
newspapers, television, or radio, and you are not to form
Oor express an opinion on any subject connected with this
case until it is finally submitted to you.

You are, as I have just indicated, still
under your admonition not to discuss this case with
anyone. The four alternates now may and the members of the
jury may follow the bailiff to the places of deliberation.
I would appreciate it if the four jurors then accompany the
officer to my chambers so that you can provide the

information for us to contact you.

(At this time the jury left the courtroom.)

THE COURT: Anything further from the
parties at this time?

MR. BELL: WMot from the State, your Honor.

MR. SCHIECK: Your Ronor, I wanted to make
clear the objection I made at the end of Mr. Harmon's
closing rebuttal.

The part I was objecting to was not arguing

future dangerousness, but by telling the jury that if they

PATSY K. SMITH, OFFICIAL COURT REPORTER

AA004653



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

% & ...

did not give the death sentence to Mr. Castillo, they were
returning a sentence of death to some other unnamed
citizen. It was that portion of the argument.

THE COURT: That was my first reaction, but
the language of the argument does, on further reflection,
as I indicated, meet the Supreme Court's view of that type
of argument as substance, in my opinion.

MR. SCHIECK: I just wanted the recoxrd to be
clear on the exact phraseclogy of Mr. Harmon's arqument
that I was objecting to for the record.

MR. BELL: HNothing further by the State,
your Honor.

THE COURT: Nothing from the defense?

MR. LaPORTA: Nothing further from the
defense, your Honor.

THE COURT: We are in recess. Please leave

your telephone numbers with the clerk.

(Off the record at 4:26 p.m.)
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FULL, TRUE AND ACCURATE TRANSCRIPT OF PROCEEDINGS.

oy 45 Snan

PATSY Kf SMITH, C.C.R. #190
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