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CERTIFICATE OF SERVICE BY MAIL

I hereby certify that a true and correct copy of the foregoing APPELLANT’S BRIEF,

APPELLANT’S APPENDIX, VOLUME I, AND APPELLANT’S APPENDIX, VOLUME 11

was served to those persons designated below on the g™ day of November, 2010:

X By placing a copy in the United States mail to the following

parties and/or their attormeys at their last known
address(es), postage thereon fully paid, addressed as

follows below.

Gary E. Schnitzer, Esq,

Michagel B. Lee, Esq.

Kravitz, Schnitzer, Sloane & Johnson Chtd.
8985 S. Eastern Avenue, Suite 200

Las Vegas, NV 89123

Facsimile No. 702-362-2203

Attorneys for Defendants Ul Supplies, Uninet
Imaging and Nestor Saporiti

Jeffrey R. Albregts, Esq.

Santoro, Driggs, Walch, Kearney,
Holley & Thompson

400 South Fourth Street

Third Floor

Las Vegas, NV 89101

Facsimile No. 702- 791-1912
Attorneys for Plaintiffs

Byron L. Ames, Esq.

Jonathan D. Blum, Esq.

Tharpe & Howell

3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129

Facsimile No. 702-562-3305

Robert Freedman, Esq.

Tharpe & Howell LLP

15250 Ventura Blvd., 9" Floor
Sherman Oaks, CA 91403
Facsimile No. 818-205-9944
Attorneys for Plaintiffs

Altorneys for Plaintiffs

An Erfiployee of Foley & Oakes, PC
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Attorneys for Lewis Helfstein, Madalvn Filed through Wiznet on July 7, 2010
Helfstein, Summit Laser Products, Inc.,

and Summit Technologies, LLC, Cross-Defendarts
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TRUST, IRA SEAVER, CIRCLE DEPTNO. XI
CONSULTING CORPORATION,

Plaintiffs, LEW]S HELFSTEIN, MADALYN
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LEWIS HELFSTEIN, MADALYN TECHNOLOGIES. LIC’S MOTION
HELFSTEIN, SUMMIT LASER PRODUCTS, TQ STAY CROSSCLAIM PENDING
INC., SUMMIT TECHNOLOGIES, LLC, UI APPFAL

SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI and DOES 1 through 20, DATE:
and ROE catities 21 through 40, inclusive, TIME:

Defendants,
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Ul SUPPLIES, UNINET IMAGING, INC,
NESTOR SAPORIT],
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Counterclaimants,
Vs,

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION, and
ROE CORPORATIONS 101-200,

Counterdefendants.
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UI SUPPLIES, UNINET IMAGING and
NESTOR SAPORITI,

Cross-Claimants,

VE.
LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS, |
INC., SUMMIT TECHNOLOGIES, LLC,

Cross-Defendants.

COMES NOW Lewis Helfstein, Madalyn Helfstein, Summit Laser Products, Inc., and
Summit Technologies, LLC, (hereinafier referred to collectively as the “Helfstein Cross-
Defendants”™), by and through their atiorneys, J. Michael Oakes, Esq. of Foley & Oakes, PC,
and hereby submit their Motion to Stay Crossclaim Pending Appeal. This Motion is based
upon the pleadings and papers on file herein, the Memorandum of Points Authorities which
follows, and such argument as will be heard at the time of the hearing of this Motion.

DATED this 7 TLday of July, 2010.

FOLEY & oﬁ

I, Mic.hael QOakes, Esq.
Nevada Bar No. 1999
850 East Bonneyville Avemoe
Las Vegas, Nevads 89101
Attorneys for Lewis Helfsteln, Madalyn
Helfstein, Summit Laser Products, Inc.,
- and Summit Technologies, LLC, Cross-Defendants
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NOTICE OF MOTION
Michael B. Lee, Esq., attorney for Defendant/Cross-claimanss, UI Supphics, Uninet

Imaging, Inc. and Nestor Saporiti, and

Scaver, Circle Consulting Corporation, and

TO:
TO: Jeffrey R. Albregts, Esq., attorncy for Plaintiffs, Ira and Edythe Scaver Family Trust, Ira
TO:

Byron L. Ames, Esq., attorney for Plaintiffs, Ira and Edythe Seaver Family Trust, Ira
Seaver, Circle Consulting Corporation, and

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the following MOTION TO STAY CROSSCLAIM PENDING APPEAL on for

hearing before the above-entified Court

counsel can be hesrd.
DATED this “TT_day of futy, 2010.

. 2010, at the hour of

in Department No. X1, on the __ day of
___m. of said date, or as soon thereafier as

FOLEY & OAKES, PC

~Mi , EBsq.
Nevada Bar No. 1999

850 East Bomneville Avenne

Las Vegas, Nevada 89101
Helfstein, Summit Laser Products, Inc.,
and Summit Technologies, LLC,
Cross-Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES
1. Introdnction

The Helfstein Cross-Defendants have filed their Notice of Appeal contemnporancously
with the filing of this motion.

The Helfstein Cross-Defendants are hereby requesting that the Court stay this action as
to the crosaclaim that has been asserted against themn, pending disposition of their appeal from
the Fune 15, 2010 Order Denying Motion To Stay Or Dismiss.

II. Legal Argument

Nevada Statutes provide for an interlocuory appeal from an order denying a mation 0
compel arbitration, Such an appeal is specifically provided for in NRS 38.247(1)a), which
simply states that *An appeal may be taken from: (=) An order denyig 8 motion to compel
In considering the appel, the order will be subject to a de novo review. Specifically,

a8 stated in State v, Second Judicial District Court of the State of Nevada, 199 P.3d 828, 125

Nev. 5 (Nev. 01/29/2009):
Whether a dispute arising under a comtract is arbitrable is
a maiter of contract interpretation, which is a question of law that
we review de novo,

Therefore, althongh this Court has previously ruled against the Helfstein Defendants,
ﬁem:mmuelmdmatmeNevuhSupmmComt,inwﬁewingmemm
de novo, will determine that the arbitration clause shall govern.

In the absence of a stay pending appeal, a successfnl appeal would be rendered moot.

The Helfstein Defendantz would be required to appear and defend the case in Court, thereby

4of6
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1 || depriving them of the cost saving benefits of their bargain, whercby all disputes were to be
2 || arbitrated in Nassau County, New York.
3 Based thereon, in order to preserve their righits pending appeal, the Helfstein
4
Defendants are requesting that this Court stay the adjudicatios of the Cross Claim.
5
6 DATED tl:in'ﬂl"u:yofluly. 2010.
7 FOLEY & OAKES,
8 . [/
. Michael Oakes, .
9 Nevada Bar No. 1999
10 850 East Bonneville Avenue
Las Vegas, Nevada 89101
1 Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Producis, Inc.,
12 Summit Technologies, LLC, Cross-Defendants
13
14
15
16
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20
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24
25
26
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CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE

1 heveby certify that a tree and correct copy of the foregoing DEFENDANTS, LEWIS
HELFSTEIN, MADALYN HELFSTEIN, SUMMIT LASER PRODUCTS, INC., SUMMIT
TECHNOLOGIES, LLC’S MOTION TO STAY CROSSCLAIM PENDING APPEAL was

served to those persons designated below on the 22 dayof_ﬂlﬁ_. 2010:

5 By placing a copy in the United States mail to the
following parties and/or their attorneys at their last
known address(es), postage thereon fully paid,
addressed as follows below.

By faxing to an operable facsimile machine of the
following parties and/or their attorneys at the fax
mumbers designated below. A copy of the transmit
confirmation report is attached hereto.

QGary B. Schmitzer, Esq, Jeffrey R. Albregis, Esg.
Michael B. Lee, Esq. Samtoro, Driggs, Waich, Keamey,
Kravitz, Schmitzer, Slosane & Johmson Chid. Holley & Thompson

8985 S. Eastern Avenue, Suitc 200 400 South Fourth Street

Las Vegas, NV 89123 Third Floor '

Facsimile No. 702-362-2203 Las Vegas, NV 89101
Attorneys for Defendants Ul Supplies, Uninet Facsimile No. 702- 791-1912
Byron L. Ames, Bsq.

Jopathan D. Binm, Esq.

Tharpe & Howell

3425 CIiff Shadows Parkway, Suite 150
Las Vegas, NV 89129
Facsimile No. 702-562-3305

Attorneys for Plaintiffs

—-—

An Employee Of Foley & Oakes, PC
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GARY E. SCHNITZER, ESQ.
Nevada Bar No. 395

MICHAEL B. LEE, ESQ.

Nevads Bar Neo. 10122

KRAVITZ, SCHNITZER, SLOANE,
& JOHNSON, CHTD.

8985 S. Bastern Ave., Suite 200

Las Vegns, Nevada 89123
Telephone:

(702) 2224142
Facsimile:  (702) 362-2203
Pmail: i

gschnitzer@kssatiorneys

UniNet Fmaging and

.Com

B_I.z 7200

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY TRUST,

IRA SEAVER, CIRCLE CONSULTING
CORPORATION

_ Plaintifs,
va.

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES, UNINET
IMAGING, INC., NESTOR SAPORIT! and DOES
1 through 20, and ROE entities 21 through 40,
inclusive,

Defendants,

UI SUPPLIBS, UNINET IMAGING, INC.,

Case No. A587003
Dept. No. XI'

NESTOR SAPORITI
‘ Date of Hearing: August 20, 2010

Coumnter-Claimants
vs. Time of Hearing: chambers
IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION; and ROE CORPORATIONS
101-200.

Counter-Defendants
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UL SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITT

Cross-Claimants

Vs,

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., SUMMIT .
TECHNOLOGIES L1.C,

Cross-Defendants

COOME NOW, UI Supplics, UniNet Imaging (Ul Supplics and UniNet Imaging are
collectively refeared to s “UniNet™), and Nestor Saporiti (“Mr. Sapariti”) (UL, UniNet, and Mr.
Saporiti are collectively referred to as the “UniNet Defendants”™), by and through their attomeys of
record, the law firm of Kravitz, Schmitzer, Sloane, & Johnson, Chtd., and hereby respectfully file this
Opposition ("Opposition”) to Cross Defendants, Lewis Helfstein (“Mr. Helfstein”), Madalyn
Helfstein, Summit Lascr Prodncts, Inc. (“Summit™), and Summit Technologics, LLC. (also referred
10 a8 “Summit”™) (all collectively referred to as “Helfstcin Defendamts”) Motion to Stay Crossclaim
Pending Appeal (“Motion”). This Opposition is made and based upon the accompanying
Memorandum of Points and Authoritics, any attached exhibits, affidavits, declarations, or other
supporting documents, and any oral argument permitted at the time of the hearing. _

The Opposition refers to the remaining Parties as follows: the ra and Edythe Scaver Family
Trud;h'aSeva'('Mr Seaver™); and Circle Consulting Corporation (“Circle Consulting”™); and Ira
and Edythe Seaver Family Trust, Mr. Seaver, and Circle Consulting as "Plaintif”.

MEMORANDUM OF POINTS AND AUTHORITIES
L  INTRODUCTION :

A.  Bummary of Argument

The Helfstein Defcndants are indispensable parties to this litigation. If a stay is permissible,
then the eatire action should be stayed - not just the cross-claims, Howeves, if the stay is Limited to
the cross-claims only, then, altematively, Plaintiffs’ action should be dismissed under Nevada Rule
of Civil Proeedum 19(a). The Helfstein Defendants should be required to post a supercedeas bond

8

Page 2 of 17
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1| for $2 Million if the cross-claims are stayed. ‘This represcnts Plaintiffs' potential damages that
2 § would be the subjeét of the cross-claims. '
3 B.  Stmtement of the Facts
' The following facis are taken from Plaintiffs’ Complaint. On or about August 12, 2004, the

4 5. The Helfstein Defendants would manage and control Summit, but would need Mr. Seaver’s
approval on decisions ooneemingthecapitalsuunmrapmemit. Id. For compensation, Mr. Seaver
and/or the Seaver Trost were 1o receive $6,700 per month in distributions from Summit subject to a
$55,000 pretax profit. JZ. Furthermore, Summit’s operating agreement required Summit to enter
10 { into the Consulting Agreement with Mr. Scaver for an annual fee of $120,000 with ammual $5,000
11 § increases. Jd. On or about September 1, 2004, the Helfitein Defendants entered into an operating
12 | agreement with the Seaver Trust for the operations of Summit as a New York limtited liability

13 § company (“Operating Agreement™). Id. at 9 6.

14 1. Consulting Agreement

15 On the same day of the execution of the Operating Agreement, Circle Consulting entered into
16 mWwiﬁSmmﬂMwhblishedChcleCmﬂﬁngwwﬂmvﬁeomﬂﬁngwﬁmas
17 | agreed in the Operating Agreement, to Summit from January 1, 2005 to December 31, 2014

18] (previously referred to as “Consulting Agreement”). See Jd.; see aiso Consulting Agreement

19 | attached as Bxhibit “1” at 72 a1 IS0000104. Tn terms of the materis} provisions of the Consulting
20 | Agrocement to the Motion, it contained a paragraph stating that:

21 14. Goveming Law.

4
" 5§ Helfstein Defeadants entered into an agreement with Mr, Seaver to form Sumemnit. See Complaint at

|

7

8

9

The agreement shall be governed by and comstrucd in
accordance with the laws of the State of Nevada. }f any provision
of this agreementshallbelmmfomeableurinvzﬁv‘;ch
unenforceability or invalidity shall not affect the remaining
provisions of this agreement. In the event of any such action,
proceeding or counterclaim brought by cither party hereto in
connection with or arising under this Agreement, i

See Ex. 1atq 14 at IS 0000110-11.

B B R OBN
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On or about March 27, 2007, UI and Summit entered into the Agreement for Purchase and
Sale of Assete by and between Ul Supplics, INC., and SUMMIT TECHNOLOGIES, LLC (“Asset
Purchase Agreement™). See Asset Purchase Agreement attached as Exhibit “2” at 1. In terms of
employment contrects and other benefits, the Asset Purchase Agreement specifically provided that:
hploy:mConmctsandBmﬁts “Exhibit §, sttached is a list of all

Snllersmlploymmt;ontracts collective bargaining agrecments, and
pension, bonus, profit sharing, stock options, or other agreements
mdmg E? loyee remuneration or benefits, To the best of Seller’s

lodge, as of the date of this Agreement, Seller is not in defanlt under
any of these agreements, nor has any event occurred that with notice,
lapse of time, m'boih, wouldconshtutcndefaultbySellerofanyofﬂxm

and Seller makes no as 1 the
assignability of such agreements.”

See Id. at ] 7.6 (emphasis added). “Exhibit E” explicitly states that “CONSULTING AGREEMENT
‘WITH IRA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED."” See Exhibit “E”
attached as Exhibit “3”. Thus, the Consulting Agreement automatically terminated as of the Closing
Date. Id. _
Purthermore, on November 10, 2009, Mr. Helfstein provided a Declaration regarding the

Consulting Agreement. He wrote that:
1 was responsible for negotiating and approving the [Asethehm

on behalf of Summit. As part of the |Asset Purchase
Agreement]|, Uninet tiated replacement consulting agrecmenis
betwemUmnet,mysel and Mr. Seaver. I execuied a
amlvntb Uninet on my own behalf. were
Uninet and Seaver for a agreement,
b\:ttoﬂlcbentofmyknowledgewas(mc)nowchammmped
See Declaration of Lewis Helfstein attached as Exhibit “4” at § 7. Thms, the Assat Purchase
Agreement clearly establishés that the UniNet Defendants did not assume the Consulting Agreement.
Nevertheless, Plaintiffs have brought a frivolous lawsuit against the UniNet Defendants under the
terms of the Consulting Agrecment ’
a.  WParranties From Seller to UnilNet Defendants
TheAnaPmchascAgrmchmﬁdedmcUnmdDefm&aniﬂusuiesofwma:ﬁw,
which are directly applicable to the UniNet Defendants’ right to seek indemmification from the
Paged of 17
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Helfstein Defendants for the claims alleged by Plaintiffs. Summit represented that it had the
approval and authority of all members to enter into the Asset Purchase Agrecment. See Ex. 2 at |
6.1. Similarly, Summit assexted that it had full power and authority to enter into the Asset Purchase
Agroement “without any conflict with any other restriction or limitation, whether imposed by or
contained in Seller’s management agreement or by or in any law, legal requirement, or otherwise.”
1. '

Addiﬁomlly,SlmmitdaomprmmtedﬂmimmmmpoﬁlﬁﬂclainBMMof
litigation involving the assets it was selling other than ACM Technologies v. Summit Technologies
LLC. See Ex. 2. It provided a general disclosure that:

Seller does not know, or have reason to know, of any matters,
oocmuncea,orothamformanonthathasnoibemdmchadmnuyu
and that would matesially and adversely affect the Acquired Assets
pmchmedbyBuyerorltsconduutofthcbnmmmwlvmgsmh

Acquired Moreover, S
mwwmytﬁnmshedmmyubyﬂy ot

:J n s
amatenalfactnecesmrytomakcthcshtememscmmuwdmﬂlm
sources accurate.

Id. (emphasis added),
Additionally, the Asset Purchase Agreement also stated that:

The execution, delivery, mdpafmmmmafﬂusAgmmthySdlumﬂ
the consummation of the transactions by this
will not result in or constitate any of the following: (a) a defamit or an
event that, with notice, lapse of time, or both, would be a defuult, breach,
ormlahonofthemmganentagremmofsmeroranylme,lmm
promisam'ynote. conditional sales contract, commitment, indenture, or
agrecment, instrument, or arrangement to which Sellerisa ar
llywlndnnyofthcmormyasstorpmpu'tlesofmyofthunls

Id. The Asset Purchase Agreement also provided that it had the necessary right, powes, legal
capacity, and authority to enter into the agreement, and “no approvals or consents of any person other
than the Seller [was] necessary in connection with the sale” of Summit’s assets. Jd. atY7.10.
Finally, and most importantly, Summit stated that:
T

unfrue statement of material fact, or omits to state a material fact
necessary to prevent the statement from being mislcading.”

Page 5of 17
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Id atq7.12. . .
In total, the Helfstein Defendants provided several warranties to the UniNet Defendants that;

(1) the Consulting Agrecment was terminated; (2) it had the nocessary guthority and consent to

terminate the Consulting Agreement; (3) thmewwenopotmﬁnlclnimsorﬂnwsofliﬁgation; )
thﬂomuumtbeaﬁmmhoftheCmsNﬁngAgwmmﬁnmﬂwAumAmmt;mﬂ
(5) there were no misrepresentations of materiat fact that would make any of the foregoing

islendi

Agreement based on their representation that the Consulting Agreement was not being assigned .
through the Asset Purchase Agreement. The UniNet Defendants did not want the Consulting
Agrocment. They mercly wanted the technology and asscts owned by Summit. Exhibit “E” and the
Declaration of Mr. Helfitein all demonstratc that the Asset Purchase Agreement did not assign the
Consulting Agreement. These are key facts that support the UniNet Defendants® claims for
indemmification from the Helfstein Defendants as to the Plaintiffs’ claims. Morcover, it shows that
the Helfitein Defendaxds status as indispensable parties.

C.  Statement of Procedure

On April 3, 2009, Plaintiffs filed a Complaint against both the Helfstein Defendants and
UniNot Defendants. In the Complaint, Plaintiffs assert ten of action: (1) Breach of Circle
Consulting Contract (against all Defendants); (2) Breach of Summit Technologies Formation
Agrocment (against Helfstein Defendants Only); (3) Breach of Summit Technologics Operating
Agreement (against Helfstein Defendants and Summit Only); (4) Breach of Fiduciary Duty (sgainst
Helfstein Defendants Only); (5) Promissory Estoppel (against UniNet Defendants Only); (6) Unjust
Eurichment (against UniNet Defendants Only); (7) Accounting (against Summmit and Helfitein
Defendants Only); (8) Declaratory Relief (against All Defendants); (9) Breach of Implied Covenant
of Good Faith and Fair Dealing (sgainst All Defendants); and (10) Alter Ego (against All
Defendants), However, on November 23, 2009, Plaintiffs executed 2 voluntary dismissal of the
| ' Page 6 of 17
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Helfitein Defondants. Notably, all of Plaintiffs’ claims arise under the Consulting Agreemeat.

In tamn, on Janary 19, 2010, the UniNet Defendants filed a Cross-Claim against the Helfstein
Defendants. ﬂn&us&ChimmtwelwcldmsagainstﬂleHeﬂktaneﬁndam:(l)Bruchof
Contract; (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) Unjust Enrichment; (4)
Fraud; (5) Fraudulent Misrepresentation; (6) Intentional Misrepresentation; (7) Negligent
Misrepresentation; (8) Breach of Express and Implied Warranties; (9) implied Indemaity; (10)
Express Indemnity; (11) Apportionment; and (12) Equitable Estoppel.

thuﬂmauﬂtngclmforaﬂegedbrmhofﬂ:emmmmﬂw
UniNet Defendants. See Compl, at 1] 24-27, 48-53. However, ﬂ:eUniPIet Defendants were not a
party to that contract. Only the Helfstein Defendants were parties to both the Consulting Agrecment
and the Asset Purchase Agreement. See Exs. 1, 2. In that Light, they are “indigpensable” to the
adjudication of the dispute over the Consulting Agreement, and to the UniNet Defendants” defense
from Plaintiffs’ frivolous litigation, Similarty, the Helfstein Defendants are liable to the UniNet
Defendants under a theory of indemnification for any damages thcy may incur as a result of the
claims arising under the Consulting Agreement. |

On April 20, 2010, the Helfstein Defendants filed a Motion to Stay or Dismissal and to
Compel Arbitration (“Compel Motion”). On May 25, 2010, this Honorable Court heard oral -
acguments in support of the logal briefs from the Parties regarding the Compel Motion. After
catertaining all Parties, this Court denied the Compel Motion. It found that: -

|
O B B N o 8

™o
S ¥ = 3

Cross-Claimants’ cross claims agzinst Cross-Defendants do nol arise
under the 2007 Agreement for Purchase and Sale of Assets by and
between Ul Supphes, INC., and SUMMIT TECHNOLOGIES, LLC.
(“Asset Purchase Agreement”). As such, the binding arbitration clause,
choice of forum, and choice of law provisions of the Asset Purchase

Agreement do not apply.
See Order Denying Motion to Stay or Dismiss dated June 10, 2010 attached as Exhibit “5”. On July
15, 2010, this Order was filed. On July 16, 2010, the Order was entered. Thereafter, on July 7,

& R8NP

f In terms of classifying the cross-clainm, the firet eight claims arise under Nevada Rude of Civil Procedure 13(h).
The renmining claires arise under Nevada Rule of Civil Procedure 14(s) based on a theory of indemnification, which
Page 7of 17
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2010, the Helfitein Defendants filed a Notice of Appeal, Case Appeal Statement, and this instant
Motion. .
I. DISCUSSION |

The Helfstein Defendants seek to stay the cross-claim asserted against them pending their
appeal. See Mot. at 4:6-8. Howeva,hHelﬂanefmdmﬂsmhﬁmsabb partics to Plaintiffs’
case. If a complete stay is improper, then Plaintiffs’ case should be dismissed under Nevada Rule of
Civil Procedure 19(a). Altematively, if a stay is appropriate, the Helfstein Defendants should be
rquiredtoimtabondforSZ Million. Furthermore, any stay should apply to the entire case, not
mmply the cross-claim. In support, the following Discussion is organized into four Parts, PmAsés
forth the standard for secking a motion to stay pending appeal. Part B states the factors that the
Nevada Supremo Court considers in requiring a supercedeas bond. Part C asserts that a partial stay is
improper, and a stay of the entire casc pending appeal would be mors eppropriate. Finally, in the
alternative, Part D requests a dismissal of Plaintiffs’ case if the Helfstein Defendants canmot be made
gptntytotbisacﬁo@

Nevada Reviscd Statute §38.247(1)(a) allows an appeal of an order denying & motion to
compel arbitration. “‘mhepowm-tosmypmoeedingsisincidmhltoﬂ:epowinhmin-emy

 court to control the disposition of the causes on its docket with economy of time and effort for itself,

foroom_l,mdforliﬁgan!x.”’ In re Smith, 389 BR. 902, 917 (Bkrtcy. D. Nev. 2008) (quoting
Landis v. North American Co., 299 U.S. 248, 57 8.Ct. 163, 81 L.Ed. 153 (1936)). In Landis, the
United States Supreme Court stated that the exercise of this power “can best be done calls for the
excrcise of judgment, which nmust weigh competing interests and maintain an cven balance.” Landis,
299 U.S. at 254-53, 57.

The Smith Court further took notice that, in terms of staying advessary proceedings:
““Iwlhere it is proposed that a ing proceeding be stayed, the
competing interests which will be affi by the granting or refusal to
grant a stay must be weighed. Among those competing interests are the
hudsmlue : Whidl::c?y i | 'gmy,ﬂm

ip or i ity which a suffer m bei ired to
forwm{ mdmlglq;:lorderly mpartzipay justice mmedbmgm tonns of
ﬁmpﬁﬂhgorcomplicaﬁngoﬁssues,mooﬁandquesﬁmofhwwbich
Page 8 of 17
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could be expected to result from a stay.”™

In re Smith, 389 BR. 2t 917 (quoting Lockyer v. Mirant Corp., 398 F.3d 1098, 1110 (Sth Cir.2005)).

Similsrly, Nevada has gaidelines that a court should in weighing considering whether to issuc
astay. In terms of appeals, courts consider the following factors: (1) whether the object of the appeal
will be defeated if the stay is denied, (2) whether appellant will suffer imeparable or serious injury if
the stay is demicd, (3) Whether respondent will suffer irreparable or serious injury if the stay is |
grantod, and (4) whether appetlant is likely to prevail on the mexits in the appeal. Nev. R. App: Pro.
8(c); see also Fritz Hansen /S v. Dist. Ct., 116 Nev. 650, 6 P.3d 982 (2000). Nevertheless, if one or
two factors are especially strong, they may counterbalance other weak factors. Fritz Hansen A/S, -
116 Nev. at 659, 6 P.3d at 987.

The Helfstein Defendants failed to proffer any arguments demonstrating that the object of the
appeal would be defeated if this Honorable Court did not grant a stay. This, in and of itself, is
sufficient to demonstrate that the Helfstein Defendants do not have a legitimate hasis for secking a

-} stay of the cross-claims. i arguendo, the mandatory provisions of the Asset Purchase Agreement

are inapplicable to the claims that arise out of the Consulting Agreement. As such, the Helfstein
Defemdants’ appeal is immaterial to the cross-claims, and the purpose of the appeal will be -
unaffected. This justifies a denial of the Motion_

Once again, the Helfstein Defendants did not provide any argument regarding any potential
irreparable or serious injury if a stay was denied. As before, this demonstrates that the Helfstein
Defendants do not have a good feith basis for seeking the stay. However, in arguendo, it is fairly
clear that Plaintiffz’ damages, if any, are against the Helfstein Defendants cnly. Thus, the Helfstein
Befendanis will not likely suffer any irreparable or serious injury if this Honorable Court denied their
motion for a stay.
1t/

111
Page 9 of 17
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The Helfstein Defendants are indispensable parties to Plaintiffs® claims under the Consulting
Agreement. As a practical matter, the Helfstein Defendants absence from this Litigation impairs and
jmpedss the UniNet Defendants” sbility to protect their interests. Similarly, there is a substantial risk
of inconsistént outcomes if the UnilNet Defeadants are obligated to defend this action without the
presence of the Helfstein Defendants. Thus, the UniNet Defendants respectfully request that this
Honarable Court considr the exteat thit a judgment rendered without the Helfitein Defendants wil
prejudice the UniNet Defendsnts, Additionally, they also request that the Court consider the extent
that a judgment undet the Consulting Agreement can actually be rendered without the Helfstein
Defendants when the UniNet Dofendants were never a party nor assumed it. '

In terms of the Consulting Agreement, it contains a Governing Law provision that makes
Nevada the choice of law and the forum for any disputes arising thereunder. See Ex. 1 at 14 atIS
0000110-11. Plaintiffs are suing the UniNet Defendants for breach of the Consuiting Agreement.
Under the Governing Law provision, the Bighth Judicial District Coust is the proper forum for
disputes arising out of or connected to the Consulting Agreement. Evidence of this is Plaintjffs”
original action that named the Helfstein Defendsants as defendants. This demonstrates that the
Heifstein Defendants are indispensable parties to the Consulting Agreement, which allows the
UniNet Defendants to join them to this litigation mder Nevada Rule of Civil Procedure 13(h).

Furthermore, this Honorable Court should take potice that the Helfstein Defendants’ active
fanlt actually and proximately caused 100% of Plaintiffs’ alicged damages. The Helfstein
Defendants were contractually obligated to Circle Consulting through the Consulting Agreement.,
Thus, they had a legal obligation to abide by those terms and avoid materially breaching the
Consalting Agreement.  In termis of the Assct Purchasc Agrecment, Mr. Helfstcin atterpted to
terminate the Consulting Agreement.

UniNet Defendants are entitled to indemnification from the Helfstein Defondants. The
undisputed facts demonstrate that the only defendants ctﬂpai:leforPlnimiﬂ"s’ alleged damages are
the Helfstein Defendants. Overwhelming evidence demonstrates that the UniNet Defendants did not

Page 10 of 17
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want to aseume the Consulting Agreement. See Ex. 2. The UniNet Defendants do not have any legal
obligation to Plaintiffs. As such, any liability borme by the UniNet Defendants arising out of the
Consulting Agreement should be completely shified to the Helfstein Defendants, See Nev. R. Civ.
Pro, 14(2). In total, the Nevada Rules of Civil Procedure demand that the Helfstein Defendants
remain parties to this action in Nevada. The cross-claims and third-party claims do not arise against
the Helfstein Defendants solely based on the Assct Purchase Agreement. They arisc directly out of -
the Consulting Agreement itself. Under that contract, it specifically provides that Nevada is the
proper forum. Therefore, a partial stay pending appeal is improper.

a  Standard of Review
“Whether a dispute arising under a contract is arbitrable is a matter of contract interpretation,
which is a question of law that we review de novo.” State ex rel. Masto v. Second Judicial Dist.
Court ex rel. County, 125 Nev. 5, __, 199 P.3d 828, 832 (2009) (citing Clark Co. Public Employees
v. Pearson, 106 Nev 587, 590, 798 P.2d 136, 137 (1990); Phillips v. Parker, 106 Nev. 415, 417, 794
P.2d 716, 718 (1990)). Here, this Honorable Court found that;

Cross-Claiments’ cross claims against Cross-Defendants do not arise

under the 2007 Agreement for Purchase and Sale of Assets by and

between Ul Supplics, INC., and SUMMIT TECHNOLOGIES, LLC.

(“Assct Purchase Agreement”™). As such, the binding arbitration clanse,

choice of forum, and choice of law provisions of the Asset Purchase

Agreement do not apply.
See Order Denying Motion to Stay or Dismiss dated June 10, 2010 attached as Exhibit “5”. The
arbitration clase in the Asset Purchase Agreement is inapplicable. On the other hand, the
Consulting Agreement clearly scts Nevada as the proper jurisdiction for claims arising out of it. See’
Ex. 1 at IS 0000110-11. Plaintiffs are prosecuting a case based on the Consulting Agreement. See
Compl. The UniNet Defendants are defending Plaintiffs’ claims that arise under the Consulting
Agreement. Similsrly, they are asserting cross-claims that arise out of Plaintiffs’ Complaint. Even
in undertsking & de novo review of this Court’s Order, the arbitration provision does not apply. As
such, the Helfstein Defendants are unlikely to prevail on the merits of their appeal. ‘This justifics the
denial of the request to stay the cross-claims instead of the entire case.

Page 11 of 17

AA000220




KRAVITZ, SLOANE &
JOHNSON, CHTD.

N oD s N U R WM e

|l e L )
g\owuo\‘ﬁzﬁﬁ-za

21

Under Nevada Rule of Civil Procedure 62(d), the appellant may obtain a stay by giving a
supercedeas bond afier the time the notice of appeal is filed. The stay is effective when the
superssdeas bond is filed. 4. The purpose of the supercedeas bond is to protect the provailing party
from loss resulting from a stay of execution of the judgment. McCulloch v. Jenkins, 99 Nev. 122,
123, 659 P.2d 302, 303 (1983). However, District Courts retain the power o grant a stay in the -
sbsence of a full bond. Nelson v, Heer, 121 Nev. 832, 833, 112 P.3d 1253 (2005) (citation omitted).
The District Court is better positioned to resolve any factual disputes concerning the adequacy of any
proposed security. Id. at 837, 122 P3d at 1254,

The Nevadz Supreme Court adopted the Seventh Circuit’s approach determining when the
courts may waive the supercedeas bond requirement. This approach includes five factors: (1) the
complexity of the collection process; (2) the amount of time required to obtain a judgment after it is
affirmed on appeal; (3) the degree of confidence that the district court has in the availability of funds
to pay the judgment; (4) whether the defendant's ability to pay the judgment is so plain that the cost
of a bond would be a waste of money; and (5) whether the defendant is in such'a precarious financial
situation that the Toquirement to post a bond would place other creditors of the defendsunt in 2n
insecure position. 1d. (citing Dillon v. City of Chicago, 866 F.2d 902, 904-05 (7th Cir. 1988)).

' 1. The Complexity of the Collection Process

The Helfstein Defendants reside in New York. Thus, o collect a Judgment against them
would be difficult. Collection would involve obtaining an Exemplified Judgment from the Clark
County Clezk and domesticating that Judgment in New York. Thus, domesticating a Judgment
rendered against the Helfstein Defendants would be relatively difficult. As such, a bond would
protect the UniNet Defendants in the event that the trier-of-fact determines that the Helfstein -
Defendants are lisble under the cross-claims.

This factor is not applicable.
11
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Previously, Plaintiffs claimed that the Helfstein Defendants were insolvent. See Plaintiffs’
Motion for Determination of Good Faith Settlement attached as Exhibit 6 *. Upon information and
belief, Piai::ﬁ.ﬂ'sobtuinedﬂxisinfomaﬁonﬁmer Helfstein. ‘Thus, this Honorable Court should
havemmnﬁdmoemtheHclfstclnDefmdmtx abﬁtymﬂmdmylndgnmtrmdaedagamst
Ihem. 'lhmﬁrre,asupemedeasbmdlsappmmate.

The Motion for Defermination of Good Faith Settlement demonstrates that the Helfstein
Dafendants will not have the ability to pay a Judgment rendered against them. See Ex. 6. Therefore,
the Helfstein Defendants will not be able to prove that their ability to pay a Judgment would make

- the cost of a bond economically wastefil.

The Helfistein Defendants are indispensable parties to this action. As asserted at length-in
Scction I(A)(3), the absence of the Helfstein Defendants from the main litigation will impede the
UniNet Defendants to protect their inferest. As stch, a partial stay of the cross-claims only is
improper. In weighing the competing interests of the UniNet Defendants, the Helfstein Defendants,
and Plaintiffs, staying the eatire action would maintain an even balance as identified by the United
States Supreme Court. Landis v. North American Co., 299 U.S, 248, 254-55, 57, S.Ct. 163, 81 LEd.
153 (1936). It would cause great hardship to the UniNet Defendants if it were required to defend
against Plaintiffs’ claims without the presence of the Helfstein Defendants in this litigation. As such,
theUﬁNdDefmdmhmpmtﬁﬂyrequestﬂmmgHmmbleComdmymeHdﬁlmDefmdm
request to stay the cross-claims only.
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A defindant may move to dismiss plaintiff’'s complaint when plainiff fiils to join a party
ander Nevada Rule of Civil Procedure 19. NRCP 12(b)(6). “In reviewing a motion to dismiss, the
plaintiff's evidence and all reasonable inferences that can be drawn from the evidence must be
admitted],]" and interpreted in the light most favorsble to the plainfif6™ Fava v, Hammond Co., 102

u;wa*e-
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Nev. 323, 325-26, 720 P24 702, 704 (1986).
Under Nevada Rule of Civil Procedure 19,

(=)

®)

(Emphasis added).

A who is subject to service of process and whosoe joinder
: mﬂ not

deprive the court of jurisdiction over the subject matter
of the action shall be joined as a party in the action if (1) in the
person’s absence complete relief cannot be accorded among
those already parties, or (2) the person claims an inferest
relating to the subject of the action and is so situated that the
disposition of the action in the persons absence may (I) as a
practical matter impair or impede the persons ability to pretect
that interest or (i) leave any of the persons aheadr partics
subject to a substantial risk of incurring double, mu ﬂmned
otherwise inconsistent obligations by reason of the clai
interest. If the person has not been 50 jomed, the court shall order
that the person be made a party, If the person should join as a
plaintifi but rcfuses t0 do so, the person may be made a
defendant, or, in a proper case, an involuntary plemtiff.”

E:gmnasdmibedinsubdivisim(a)(lm hereof cannot be
good cor 'I'meth Mshoma;;mwed h?ﬂemyapd
conscience the action among partics
before it, or should be dismissed, the absent person being thus
regarded as indispensable. The factors to be considered by the
court include; first, to what extent a judgment readered in the
persons absence might be prejudicial to the persan or those
ot i 1 pudgumcat, by, the shaping, o thee
provisions in the ju , by ar o
measures, the prejudice can be lessened or avoided; third, whether
a judgment rendered in the persons absence will be adequate;
fourth, whether the Flmmﬂ' iff will have an adequate remedy if the
action is dismissed for nonjoinder. . B

S X R R UGB

Here, the Helfstein Defendants are indispensable parties. Section I(A)3) already described
the ficts and circumstances supporting this determination. In both equity and good conscience,
Plaintiffs’ action against the UniNet Defendants should be dismissed based on the absence of the

Page 14 of 17

AA000223




KRAVITZ, SCHNITZER, SLOANE &
JOHNSON, CHTD.

Helfstein Defendents. It is grossly unjust and unfair to allow Plaintiffs to prosecute a case against
the UniNet Defendants for an agreement they were never a party to. Farthermore, it is highly
questionable to allow Plaintiffs to prosecute their case through the Asset Purchase Agroement,
although they were never a party to it. The only party with privity to both the Consulting Agreement
and the Assst Purchase Agreement are the Helfsiein Defendants. As such, they qualify as both
“indispensable parties.”

The sbsence of the Helfstein Defendants will substantially deprive the UniNet Defendants of
a complete defense in this matter. As a practical matier, it impairs their ability to protect their
interest and leave them susceptible to sustaining a substantial risk of receiving inconsistent findings
that they are liable for an agreement they never assumed. The plain langusge of the Asset Purchase
Agreement demonstrates that the UniNet Defendants are incurring masgive prejudice as  resclt of
Plaintiffs” frivolous action against them. Plaintiffs had adequate remedy originally when they sued
the Helfstoin Defendants. It is a gross miscarriage of justice to allow Plaintiffs to continue
prosccuting this case without joining the Helfstein Defendanis as cross-clazmants.

The UniNet Defendants are entitled to join the Helfstein Defendants in this matter. Under
Nevada Rule of Civil Procedure 13(b), the Helfstein Defendants qualify as “indispensable parties™
arising undor the same facts and circumstances as claims presentod in Plaintiffs” Complaint,
Parthermore, the Helfitein Defendants are liable to the UniNet Defendants under thearies of
indemnification and contribution. The Asset Purchase Agroement contains a series of warrantics that
the UniNet Defendants were not assuming the Consulting Agreement. Gross injustice occurs if
Plaintiffs can prosecute claims under the Consulting Agreement against the UniNet Defendants
without joining the Helfstein Defendants as a party. Therefore, the UniNet Defendants respectfully
request that this Fonorable Court dismiss Plaintiffs* case if the Helfstein Deferdants are not joined
a3 indispensable parties. : :
. CONCLUSION

Staying the cross-claims pending the Helfstein Defendants’ appeal instead.of the entire action
womiemdtinmuﬁfuthajusﬁuetoﬂneUnmaDefendm The Helfstein Defendants are
indispensable parties to Plaintiffs’ litigation arising under the Consulting Agreement. Substantial
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evidence demonstzates that the Holfitein Defendants are crifical to holp the trier-of-fact assess
Plaintifs’ claims and the potcatial Giabilities of both the Helfstein Defendants and the UniNet
Defendants. As such, a partial stay is improper and the entire litigation should be stayed pending
appeal. .
~ Altornatively, if this Honorable Court determines that a stay is proper, this action shouid be
dismissed under Nevada Rule of Civil Procedure 19(a). Or on the other hand, the Helfstein
Defendents should be required to post a supercedeas bond in the amount of $2 Million. The
Helfitcin Defendants” residence in a foseign jurisdiction illustrates that both Phsintifs and the
UniNet Defindants will have a difficult time collecting any judgmeats rendered against them. In that
light, a supercedeas bond would address those concemns. Thus, imposing a supercedeas bond in the
amount of $2 Million would be appropriate if this Court was inclined to grant the Motion for a
DATED this 2%_day of Juy, 2010.

B LEE, ESQ. (NSE

. 10122)
8985 S. Eastern Avenue, Suite 200
Las Vegas, Nevada 89123
Telephone: (702; 222-4142
Ariormeys for Defensiants U1 Supplie,
tHorneys »
UniNet Imaging and Nestor Saporiti
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CERTIFICATE, OF MAILING
I HEREBY CERTIFY that on this o (#day of July, 2010, I placed 2 copy of the foregoing

JBymn L. smel, Bsclli’q(NBN 75315)]5)
HOLLEY & THOMPSON nmpﬂéﬂom"[
400 South Fourth Street, Third Floor 3425 Chff Shadows Parkway, Suite 150
Las Vegas, Névada 89101 Lasg Vegas, Nevada 89129
Tel: gg} 791-0308 Tel: 02) 562-3301
Pax: 791-1912 Fax: 02) 562-3305
Artorneys for Plaintiffs i :
J. Michael Onkes, Esq.
Foley & Oukes, PC
350 Bast Bormeville Avemie
Las Vegas, NV 89101’
Tel: 702-384-2070
Fax: 702-384-2128
mike@inlevonakes.cor
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CONSiJI..TlNG & NON-COMPETITION AGREEMENT

This AGREEMENT, dated s of Sepiember |, 2004, is made between Ssmmit
Technologies, LLC (“Corapany™), 3 New York limited liabilily corporation and Circle Conssliing
Corporation (Comsuliasi™), s Nevads corporation, having a ploce of business a1 2407 Ping Drive,
Henderson, N-\rgmq. ’

WITNESSETH:

WHEREAS, the Company has, pursvant 1o 2 cestain Agreement of
Coatritwstion M.Seplember\"ﬁl(g: wequired certain assets of National Dats Cemler, Inc.
(NDCT)and,

WHEREAS, the prnq‘nl of Consultani is thoroughly familiar with the
tusiness operations of NOC; and

WHEREAS, s a condition of contribution of the busincss and assets of

_ NDC to the Company, the Cummpany agseod (o reiain the services of the Constant fara

fixed fec over a period af time and the Consultant has agreed to rendes such services to the

WHERBEAS, the Company wishes 10 relain Consultant 10 render such scrvices
1o the Company and its affilistes and the Cansulismt wishes 1o render such services, all on the

terms and conditions hercinafter set forth;

NOW, THEREFORE, the pactics hercio sgree as follows:

iS 8000103
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L Eagsyement

The Company hereby engages Consultant and Consultant’s hereby accept
such engageaneat upon the terms and conditions hereinafter ses forth.
T Tew

n,fdmmlm.uwmhebomdbymimmm first above writicn snd
mﬂlp;nni'mtoﬂisag:mlshdlmmlml.m-ldshllmmim
until December 1, 2014, unless otherwise terminated pursuast to Seclion 9.

3. Cewmpemsnlion.

11 Fwnlmieamedudmmmugimby&mlmwﬁ
Agreement, the Compasy shail pay ConsuMan! aa initia) enaual fee of $1235,000, paid
aenthly. The payment chall be increascd by the Federal Employment tax expense as
imicased in Schedule A. This fec shall be increased §5,000 each year, beginning on
January |, 2006, and annually on January ! coch year thereafier.

3.2 In addition to the snmiat fee, the consultant will be rcimbursed by the
LLC for certain other reasonable expenses, includiog cell phone ysage, anto,
insurence and reedical covepge. .

3.3 ta widition to the above, LLC will pay Consultant 05 cents for cach chip
ﬂﬂmhmm_commylmmumwmﬂuwhﬂmW
" month, and 02 cents ru}mn'msomnhuunzr. Theahlllhunnvaqe.pmﬁl.bj' o
munurﬁlmsl.summchipmﬂ.oorwmcrmm‘maﬂnwupid.

The monthly profil shall be based upon the average of profit for the provious catendar
mosth. This payment will be made lo Consuliant quanterly. The LLC will calcatate
chip sales first, amiving 2{ maximum units of 40,000 per moath, in calenlnting

payments,

IS 0000104
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3.4 Additigns! paymenis. A payment of ten thousand dollars per month shail
beradeuntilatonlof S ismade
4. Serviges to be Resdered.
| Consultant shall be cngaged in rendering consulting services to the Company

aod to the Managers of the Company, in conncction with the operations the business

acquired by the Campany from NDC, including improvement on exisling
formulstions and developing neve formaltions for new toner printing devices, Also
included shall be the supervision , research and development of microchip techmology
a3 it selates to Joner printing devices.

The Consuliani has entered into an agreement with Ira Seaver for his
exchasive service for a{erm to ran concuirent with this Apreement end will furaish
e services of Ira Seaver to perform the sexvices requived by this contract.

5  ExtentofServicey,

© Couwsubtant, shali from fime to time, make available o the Compacy, the
Consuliant's employees, iﬁcluding its Prcsident, I Seaver on an exclasive besis, to
the extenl reasombly neccssary to cnable Conaultant lo render e sesvices requised
hoeby. Consulant and its cmployces, if any, shall devoe such portion of thelr
business time, atiention, and energics 10 the business of the Company and its affifiates
mhdnemqnmdumicesmwmudammw‘mhhiimm' '
Mdiuuidn. ' l
&  Disclesure of Infermtios.

Cnnaﬂum.mgniusudmhwwtdﬂmm;m:uunf&
&mmﬂhdﬂiumﬁwmﬁmmﬁimﬂmnm

may exisl from time 10 time, are valuable, special, and unique assels of the

IS 0000105

AA000230




Cn;lpmy'shuim.mhmdhnvdedgeofwhichmeﬂHhIhm
of the Consultant’s duties hereunder. Excepl to the exient required in arder for the

- Consultant 10 essry out and perfom the terms of this Agrcement, ConsuMant, wilk not,
ot sny lime ducing the term of this Agreement disclose, in whole or in part, such
nq&,ﬁﬁmﬁuwpmmuywm.rm.mpnﬁmm«m
u;lyfnr-&mnorwmmmva.mshauﬂ:yuhmofmmdl
property their own puspascs of benefit of any firm person or comporstion, or othes
entity (except the Company) under any circumstances during the term of this
Agreement; peovided, that these restrictions shall not apply 1 sech secrets ,
information, end processes which arc in public domnain (pravided that Consslitant was
i rqnnllbla. direrly or indirectly, for such secrets, information or processes
cutering (e public domain afier the date hereol withou the Compeny’s writica
consent), Consuitsnt agrees Lo hold as the Company’s propexty, sl memorsada,
books, papers, letters, and other daia, and all copics thereof and there from, im any
way relating (o the Cosapany's business and aflsirs, whethes made by him or
otherwise coming imo his posscssion, and on ermination of iy ensployment, or oo
demand of the Company, M any time, 10 deliver the same w e Company.

7. 1. Agreementnpd o Aid Competition.

7.1 Conguhtant scknowledges and ngrees that during thc bermm of this”
Amilwil!minanym,dimulywildilwtly.wluﬁu-fnriuworfw
hmﬂd‘a@.ﬂh&m.fmormmymi,wf-ﬂ
consulting service to, be employed by, o have any interest in (whether as gwaer,
peineipal, dicecior, afficer, partacy, agesi, consultant, sinckholder, othecwise) any
bwsiness which maoulhciwers, sells o distribules parts and supplies for te

1S 6000106
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remanufacturing of businets machine ones cariridges in competition with the

Company or refills business machines toner cariridges. Further, Consuliants shall

- knowingly induce or attempl 10 induce sny persou or entity which is s customer of the

Company or any of its subsidiaries st any time during the tema of his Agreement to
cease doing business, in whole o in part, with the Company or such subsidiary, or
:liu'lnycndnvo(wuusumymbyunﬂhCm!mywilswlﬁdiﬁabm
the employ of the Company or such subsidiery. '

For the sole purposes of Sections 6 and 7 of Lhis Agreement, the term
“Consuitaot” shall inchude Consultant, ond Ira Seaver individuaily, and any other
porson who hereaRer renders services to the Company on behalf of Consaliam.
Comsultant aprees that the covenmnt set forth in this Section 7 is veasonsble with
respeel Lo its duration, geogruphic area and scope. [F any particular poition of this
Section 7 deemed smended to reduce in svope and/or duration the poction thus
nﬁuﬂmdbbehnlidurumﬂomﬂ:hdnmndnmymmhvdidpr
enforceable, such amendment to apply only with respect (o Uhe opesation of this
Scctlon 7 in particular jurisdiction(s) in which sdjudicalion is made.

7.2 The Consullant is cxempt with regands to this pargmaph fos the following
aclivity: Consuhing with Tangerine Express, so long a3 their activity remain on the
mm.m:mmmwm'wﬂudmu
comenissions from Coates Toner manufacturers.

8.  Remeiics by Compay,

Irm&-bmummmérw;mﬁumufmsﬂ
of this Agreesnent the Compasry should be entitied 10 soek tersporary and permanest
imjunctive rolief restraining Consuliaat from such breach without the nccessity of

5 soae1067
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proving actusl damage. Subject lo the payment obligntions et forth in Section 3
hereof, which arc woconditional, nothing hercin shall be construed =3 prohibiting the
(b-panrﬁwnﬁwu‘ngndaiml’ormonmry damages resulting from such beeach or

threatened bsezeh, or other relief. Any claim by the Company allcging any viclation

- orbreach by the Consullant under Seclions 6 o 7 hercol shall be brought by way of a

zpuanmkn;lndulbywayofoﬂselurwmlﬂchimlswlhcmiudnu '
payments roquirad 10 be made to the Consultant under this Agrecment,
Notwithsianding the foregoing, in the evenl the Company obiains 3 moncy jodgment
against conyuliant or Seaver for a breach of scction 6 or 7 hercol, and mich jadgment
is nol bonded, vacaled or the enforcemen thereof olherwise stayed, then such
jodgment may be satisficd by way of oflse! sgainst the monics o be paid s
Consukian lr;wndu', to the axdsnt of such money judgment. The restriclions and
covenants contained in Sections 6 snd 7 hereof, shall be ipso fixgs, wull and void, in
Mmdmﬂh&nlkbcﬁndmyapﬂiﬁbkmpcﬁﬁs.l;nmepﬂnﬂh
Compeny hevein.

% Terinimatiols: )

' 9.1. Disability: The Company may tcrminste Consultant’s cotract upon fhe

total disability of tra Seaver. Ira Seaver shall be deemed 10 be totally dissbied if ()

3¢ is umable (0 perform his dties undér this Agrecnient by reason of westal or
phiysicst iliness o7 accident for & period of ninly (50) consecutive days or (i) be is
amable 0 perforr s dotics wader (his Agresmeat by reason of soeata or physical
Waess of accident for ong hundred (westy (120) days in any twetve {12) month
period, oz (i) Ira Seaver nm'mmmmmmmm

bencfits. Upona termination by reason of the [ra Seaver's disability, the

- AA000233




&Mﬂ'ssnluhﬁendusivenbligah will be w pay the Consulting fec for 2 6
mosth pericd from the origina) dac of disability. In the event, within 24 mooths of
disablliry, Ira Seaver can resume his dulies then the termipdion shall be void and
the Cousalisnt will not receive compensation for four month.

9.2. The Company may terminate this contract in the event of Ira Seaver's
deaih during the term of this Agreeizot, The Company's sole and exclusive
obligation will be 10 pay the Consuliing fee for 2 period ofﬁm-nluli'mteduc

of his death, plus the amounts set forth in Section 3.4 above.

it Apimmocot.
This Agreement may sol be assigned by sny panty hereto.
. Netkes.

Anymae required or permitied 1o be given undes this Agreament shall be
suﬂ‘r.mnl’mwnmaml sent by registered or ceatified masl, retum receipt
requesied, or by overnight (next weekdsy) delivery via FedEx, UPS. or Aishome
Express o (kz respective parly at:

M 10 Consultan:

Im Seaver
2407 Ping Drive
Henderson, NV 89074
with a copy to:
Irwin Groner
21021 Ventura Blvd. Suite 200
Woodland Hills, CA 91364
1o the Compeny:
_Summit Technologies
95 Orvilie Diive
Bohemia, NY 1116

with a copy 10:

IS 0000105

AAQ000234




Lews Helfstein
10 Meadowgate East
St Sames, New York 11780

Notices defivered by Federnl Express, UP-S. or Airbome Express defivery
service shall canstitute delive‘ly oasof the next day of the dispatch. Nolices semt by
hand shall be deerued effective upon delivery by hand as of the next business day
afles dispasch. Notices st by hand shalt be deemed effcctive upon delivery and
nolices sest by registered or cestified mail, relum receipl requested shall be decmed
effective five days afier mailing. Either party may change its address by notice given
in ccondance with this Section. All such notices shall be deemed made regardless of
whether or not the imended recipient refuses or [ails 10 acecpt delivery thereol.

12 Waiveror Breach

Aw-imbyeilhupnnyohbmchohnypmvisionofmiswwmc
other party sholl not be effective unless in writing and shall nat operate ar be
constiued as 2 waiver of any other or subsequent bieach by the other party.

- 13 Enlive Arrvempent.

" This msuument contmins the entire agreement of the parties. I may be

r ’

 changed only by agreement in writing signed by the party ogainst whotn enforcement

of any waiver, change, modificalion, extension or discharge is sought.
M.  GeyerpinpLaw. :
. The agreement shall be governed by and construed in socordance with the

lews of the Stasc of Nevada. If sny provision of this agrecment shall be
wenforceable or invalid, such uneaforceability o invalidity shall not affect the

femnaining provisions of this agreement. In the event of any aclios, proceeding or

AA000235




.

cooalerciuim brought by either party hereto in connection wilh or asising uader this
Agroament, the pastics hereby agree 1o waive trial by jury in any such action or
proceeding.
15 Bindioe Efec
Upon execntion and delivery of this Agreement, this Agreament shell be
bisding upon and inuse to the benefil 10 the pasties hereio and their respeetive heirs,
umﬂﬁiﬂmﬂmu.udpmm-sipﬁ.
16 Commtormariy,
Thithmmtmbcqe:uwdhmwmmumﬁohﬁﬁ
ﬂﬂlh:edsmdwbemoﬁgindmdlllorwhid\ukmtwmmm
and the same aprecmen.
17.  AMoewcy’s Feos.

fo the event that cither party to this Agreement coumnesces a litigation

to exforee its rights hereunder, the preveiling pacty in any such pany shall be entided to
reimbursesscnt by the other party of the reasonable fees and expenses of the prevailiag

paty’s stiomeys.

IN WITNESS WHEREOQF, the partics hitreto have excouled] this Agreemont

az of the day Wi year fira above wrilten.

THE COMPANY

1S 0000111
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AGREEMENT FOR PURCHASE AND SALE OF ASSETS
.by and between
Ut SUPPLIES, INC. and
,F;UMMIT TECHNOLOGIES, LLG

L

This agreement is made as of March 30, 2007, & Bobemis, New York, among Ul
Supplics, Inc. ("Buyer™}, a New York Corporation, and Summit Technologies, 1LLC, a New
York Limited Lubillty Company having ils pnnc:paloﬂio: at Bohemia, New Yai “Seller™).

1. s’nlelndl'lrdl-uofm

1.1 Yhe Agsets: Subject to the terms and conditions in this Agreement, Seller agrees

to sel}, assign, transfer, convey, and deliver 1o Buyer, end Buyer agrees to purchase, alt of

Seller’s tangible and intangible property, wherever locsted, including all unknowa snd
contingent sights, Seller's corporaic name, goodwill, insuragee and other contract benefits.
MMMMMIMWnMMﬂmmm

progrems, such inventory as provided hesein, equipment, furniture and machinery, sd all other’

) tangible assots weed in Seller’s business (collectively, dn“AqnnﬁAaeﬁ"),mdneuane
. % . md eccumic list of all of the Acquired Assels is conizined and fisted in Exhiibit A attached.
' Expressly excludud from the Acquired Asscts purchased by Buyer. under this Agreament are all

acconls receivable of Seller (the “Accounts Receivable™).

1-2 Calleetion of Accounts Receivable: Upon the closing of the sale of the Acquired

Assets (the “Closing™), Sellor shall retain all Accounjs Reccivable. Both Buyor and Seller

acknowladge thet afley the Closing, Buyer will be sclling 1o customers (each, ‘an “Accewmt

- Debtor Customer™) who, a3 of the day of Closing (the “Clasing Dale™), will cantinue to owe

Seller monies ageinsl Accounts Receivable. Buyer agrees that all monies collected fiom an
Amnmmmmupmmwhmmlmwnmc:mmm
Uability 10 Seller ix satisficd. In the event that arry payment received by Buyer from sa Accoent
Mr&mnmdsﬂrmdhhmofdnmmm&omdwum
to Seller, the enfire payment shall be deposited in Buyer's account, and, within three (3) businesa

duys of clearesce of suid funds, Buyer shall deposit the portion duc to Seller to Seller’s
designated scoomt. Upon payment in full of ali monies due from an Account Debtor Custemer

to Sellof, all subscquent paymesits by such customer shall be deposited into Buyer's accotmt

Buayer shall have the obligation to collect and depiasit into Seller's accownt monies received from

Seller’s Account Debtor Customers for the first 100 days efter the Closing Date (the “Coltection

Peried”). During the Collection Period, Buyer shall deliver to Seller weekly writion reposts to

ScBer sctontfing for all mondes received by Buyer from each Accowunt Debtor Customer of

Seller and the amount deposited in Buyer's designated account. On or before the 110th day after
1 .

- CDeanmwety B Seiiapsiesiibly Document\DEAL UNINETFine) Dacs\Pnchirss Agest STLLC O3-19-07 L Fissldec \
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the Closing Date, Buyer shall give writien notice to Seller of the outslanding balance due on o

Accounts Receivable of Seller, as of the 100ih day afier the Closing Date (the “100 Day
Report™). Until the later of: (i) the 110th day sfier the Closing Date, (ii) the date on which
Seller receives notice ifat Buyer does not clect (o purchase the Accounts Receivable, and (iii) the
closing of Buyer’s purchase of the Accounts Receivable, Seller shall have the right, with not less
than 24 bours nolice to Buyer, lo inspect Buyer's books and records regarding the Accounts
Receivable and payinent history of Seller’s Account Debtor Customers. If, after the 100th day
after the Closing Date, a balance is still owed 1o Seller, by any customer of Seller, Buyer shall

' »ot make any further sales of product to such customer, until the later of: (i) the Accounts

Receivable due 1o Seller from said customer have been paid in full; and (i) the closing of the
salc of such Accounts Receivable 10 Buyer, as provided herein. Commcmgontlm 111th day
afier the Closing Dato, Seller shall have the right 1o pursue collection of any Account Receiveble

" owed 1o Seller by any customer of Seller whose secoumts ere not purchased by Buyer, mirsuant

10 this Agreement. For the three month peried following the 110th day after the Clasing Dale,
Buyer, and any of itz affiliates, subsidiaries or divisions shall not sell any products to any
customer of Seller from whom an Account Recejvable balance is owed to Setler, unless such -
balenoe is paid in full prior to the expimstion of said three monih period. If Buyer deems not to
extend credit to any costomer of Selier, Buyer may not sell any products to sach costomer for a
period of three years from any of Buyer’s branches. The partics may enter inte separate
agreements sn speeific seconnts which will thea wot fall under the (erms of this section
Failurs to comply with this provision shatl be deemed & material default under this Agreement.

13 Parchage of Actounts Rocefvable: Within ten (10) days after the 10D Day

" Report is due to be delivered to Seller wider Article 1.2, Buyer shall notify Seller of its intent to

purchase any or all of the remaining Accounts Reccivable of Seller, and shall specify the name

~ of cach sccount being purchased, and the ouistanding balance of each such acconmi.  The
purchase prics for each scconnt shall be the unpaid balance of the Account Receivahle of the

Seller at the time of the Purchase, uniess agreed otherwise by Seller and Buyer. Payment for all

Ammkmvnﬂehungp\udnudhy&qufmsmmnbemﬂmﬁﬂlmﬂmm(lm
days after Buyer’s statement of intent to purchase the Accomnis Receivable. Upon payment in |

fall for any Accouni Receivable of Seller, Seller sinll no louger have the right to collect said

r

sccourt, and Buyer shall have (he exclusive right to collect said Account Receivable. Buyer
shall bave no recourse against Seller for the unpaid balance of any Account Reccivable sold by
Seller to Buyer or for any expenses of collection. Scller makes no representstion as to (he
sollectability of any Accounts Receivable of Seller. Buyer shall hold harmiless and indemnify
Seller from and egainst all lisbilities, claims, cairses of action, costs and expenses, including
reasopable attomeys fees, arising from the collection of any Account Receivable sold by Seller
to Buyer.

14 Returns

2. Purchye Price and Paymont for Acquired Assets

2.1 Non-!nvqueqdlﬂAuet:. In considerution for the sale and bansfer of
the Acquired Asséts, excimsive of Seller’s invemory, including work i process, if any

2
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* follows:

(collectively, the “Inventory™). Buyer hercby agrees 1o pay Scller an aggregate of $250,000 as

(a) On the Closing Date, Buyer will pay.by wire transfer to Seller, the sum of
3150,000;

() On the Closing Date, Buyer will deliver to Seller a duly exccuted
promissory note (in the form attsched as Exhibit B), dated as of the Closing Date,
in the principal amount of $100,000 payable in two payments of §50,000 (the
“Neie™); first payment to be made 60 days after the Closing Date; second
payment to be made 90 days afier the Closing Dete.

22 ARocstion of Non-Inventory Purchase Price: The purchase price -ﬁ:r the non-
lnvenbry Acquired Aseets shefl be allocated s follows:

(@) ° Good will and intangiblc Anqmred Assets - $150,000;
() Manusfacluring equipment — $30,000; and
(c) Other tangible Acquired Assets — $20,000.

23 Inventory Purchase: Buyer shall purchase centain of Seller's lnvemory on lhe
Changmemdu-the following texmis and conditions:

(a) Sdlerhuprwudedtb:BuyamthncmmﬁstofSellu'shwm?
Buyer has (ndicated those items that he deems arc nol current Inventory (the
“Excluded Inventory™), and the Bxcluded Inventorydmllbepmofﬂnmdmd
Amlnlamofl%ofSeller‘sm

(®)  The remaining Inventory (the “Sold Inventory™) shall be nlued at
Seller’s cost as of the Closing Dele, and shall be purchased by Buyer. The
pumhm:pnacofﬂue&uldlnvmioqslnﬂheli%ofsudvnhsmﬁwdnp
components valued at 90%. The Buyer shall transfer this araount by wirc tansfer
into Seller’s designated ascownl on the Closing Date, parsuant to Schedule H,
sitached.

24 Default on Note Payments: If any payment dnc vader the Note is not
made timoly, then, upon ten (10) days written notice from Seller to Buyer of such default, and
the balsnce due undey the Note shall immedistely be deemed 1o be due and paysbic-in fall,
together with jnlerest theveom from the date of default 2t the raic of nine (9%) porcent per anmum.

'Sallerdnllbeunitledtommechuelytdcemyacumngﬂnslnnyer or Guamntor without

gz

Axther notice.

25 " Ewvent of Dofault: A failure by Buyer to timely meke any payment due under the
Note shall be deemed an event of default ander this Agreement (*Event of Defaalt”). A failure -

3
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by Buyer to timely perform any obligalion under this Apreement, other than timely payment of
the Note, and any other agreements entered into by Buyer in connection with this Agreement,
which defouit remains uncured afier ten (10) days nolice from Seller 10 Buyer, shall be deemed
an Event of Default. Upon the occurrence of an Event of Defaull, the balance then duc under the
Note shall be due and payable in full, togeiher with interest thereon at the raie’ of nine (3%)

"percent per snnum, from the daie ol the Event of Default

3. Liubflities and Sejes Tax
3l It is undersiood that, except as otherwise expressly provided in this Agreemen,

Buyer is nol assuming any of Seller's liabilitics or obligations. Provided Buyer performs all of

" its obJigstions under this Agreement, Scllcr agrecs to pay eny sales or use taxes arising from the

sale of Acquired Assets and s0ld Accounts Receiveble under this Agreement.

32 Specifically, Buyer expressly excludes (1) any taxes, including income, sales, and
use trxes imposed on Seller beesuse of the safe of its assets and business; (Z) any liabilities or
expenses Seller incurred in negotinting and carrying owt its obligations, or its dissolution and
liquidstion, under this Agreememt (including stlomey fees of accountsml fees), (3) any
obligations of Selier undex any employee agreement or any cther agresmemis relming ©
employce benefits thut Seller bas with any of ils employecs; (4) any obligations incurred by
Seller prior wo the Closiag Datr; (5) any liabilities or obligations incurred by Seller in violation

'of. or as a result of Seller's violation of, this Agreemeat; (6) any obligations or fiabilitks of

Seller under any environmentsl laws; and (7) any obligations or Liabilities of Seller for, or arising
out of, any proceeding. pending against Seller, or any lortious, unlawfid fraudulent conduc! on

. the part of Seller (collectively, the “Exeluded Obligations”).

i3 Buyer shall bave Lhe righ! 10 withhold from the. parchase price any amounts
necessary o provide for the payment of any sales or use taxes arizing fom the sale of the
Acquired Assets or s0ld Accounts Receivable that Selter does not pay and for which Buyer has
become {egally obligated (0 make such payments. Wilthin five (5) days afier delivery to Buyer of
proof of payment by Sefler, for such obligations, or delivery to Buyer of z duly execuled relcase
or satisfaction of such legal obligation of Buyer, BuyershalldelwtoSelhaﬂamus

" withheld from the purchase price under lhis Article 3.3.

SAP 00004

34 Sdhwillplylﬂnlu,mnndsmuhrmnﬁngﬁnmmm#me
Acquired Assets (other than taxes on a party’s income). Buyer will not be responsible for any
business, occupation, withholding, or similar tax, or any taxes of amy kind incewed by Seller
related to sy peviod before the Closing Date.

5 Seller agwh:ndmnfymdholdﬂuywhnﬂ&ﬁomnﬂapnﬂﬂm
Excloded all Habilities for ony taxes for which Seller is responsible under this
Agreement, snd el lisbilities, claims, causes of action, costs and expenses, inchuding reasonshie
atioroeys (fees, arising from the Excluded Obligations and any taxes for which Sclkr is
wmuﬂmm

36 Am_[mugmﬂmllmmmblehmmwdmm
wndm:ﬁodeleruofﬂwClouqu. Effective on the Closing Date, Buyer shall chmge

4
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the format of purchase orders coming from the Summit and Laserster facilities to clearly indicate
that the purchase is being made by an entity other than Seller or Summit Laser Products, Inc.

4 Lease

41 BuycrlndSelleradmowledgethuSdlu‘semlmgmnﬂompmcyoﬁﬁ
premises, locsted at 95 Orville Dr, Bohemia, NY 11716 (the “Premises™), is wder a lease (the

- "Lesse™), dated 12/12/2000, fram Reckson FS Limited Parinership (“Landleord™), as landlond, to
Laser, as tenant, an accuratc and complete copy of which bas been supplied w Buyer, and the

Lease will be assigned by Laser, and assamed by, Buyer, effective a8 of, and for all liabilities
and obligations arising as of end afier, the Closing Date, subject 1o landlord’s consemt. Buyex
and Seiler stinll use best efforts to obtain Landlords written consent for said’ assignment and
assption, provided however, that Seller and Leser shall not be required to incer awy cost in
obtaining seid consent. Any security deposit available shall isure to the benefit of the Buyer.

42 Buyer hereby agrees to hold harmiess and indemsify Sclicr. from and agsinst all

Hiabilitics, claims, causes of actidn, costs and expenszs, including reasonable attoraeys fecs,
incurred afier the Closing Datz in comnection with ambfor arising from the Loase, any obligations
due onder the Lease, and/ar use, occupancy, and/or possession of the Premises by Buyer and/or
any other person or entity prior to the date of Closing Date.

5. Othar Obligations
5.1 ' Attached ns Bxhibit C is a list of Seller's insurance policics, carricrs, types of
insurance, account munbers, coverage, and premiums.  There shall be an sdjastment at Closing
for all inswrance premiums paid by Seller for the period afier the Closing Dete.  Buyer also
agrens 10 asmxne end- discherge, in due cowrse, the following obligations as may ariss and -
become due on and afier the daic of this Agreement: (1) premivms paysble on Sciler’s insumne
policies, listed in Exhibit C, for coverage on and sfter the date of this Agreemest, and (2) the
employment of, and sslaries and compensation due (consisient with prior raies and practices) to,
all employess of Seller. 1t is undersiood that Seller and Buyer have prorsted all of the expenses
Mbdduhﬂgdmndmmwdlheanofﬁemm
pmhudmhlmmtmrdhgly

32 nquuwywum&wmsm«m&mdmm
ﬁmm“ﬁmmmﬂmmmmm”h
MMWMWWMMMSI.MWWd&wb
mdymmmmmwﬂnyuum:\mdcﬂ

: Seller represents, warrants, snd

T Approval, Authority, and Ownership: All member approvals roquired for

Seller to exer into this Agreement and sell the Acquired Assets havo been duly obtained, and
Seller bas full power, athority, and ownership w0 enter into this Agreement ard to eficctunte all

- of the transactions ‘contemplated, without sty conflict with any other restrictions or lmitatons,

SAP 00005
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whﬁumpoudbymmnmnedm&lkrsmmgmmagmmnmbyummthlegﬂ
requircmicnt, agreament, or otherwise;
6.2 Absence of Chkaages in Seller's Business: E!teptfbtplymﬂ.Shce.llnl 2007,
there has not been, to Seller’s knowledge, any:
(8) Transaction by Seller except in the ordinaty course of lis business as
condueted on that date;,
®) Muuhladmehangemﬂleﬁ:malmdlﬂm.lﬂiliﬁs.m
business, or results of operations, or prospects of Sellers
)  Destruction, damage, or loss of any asset of Seller (insured or uninsuredy
.mmnymmmmwmmmmof
. Operations, or prospects of Seller;
(d)  Revaluation or writc-down by Seller of any of its sssets; except for
invu_mrry. ’ :
(¢)  As of March 12007 there bas been no increase in the salary or other
compensation payable or to become paysble by Seller 10 any of its officers,
directors, or employecs or declamtion, payment, or obligation of any kind for
mm.bySdhdnmwo&aaddmondsdnyammmmy
mehpetm.
®. Sﬂeormsfuolmyas;tdm,excquhordhnymnf
() Amendment or termination of, or any release or veiver grapwed with
respect t0 any coniract, agreement, or license w which Seller is a party, except in
the ardinary course of busincss;
M) medmwwmmwpmnodulhmm»
employees for travel expenses made in the andinary course of business, or my
guacanty by Seller of any loan, del, or other obligations of snother pexson; -

® Enunhmeofmym«pwpatyudehr

) anwrdunotwnghordmof&lu,mhﬂnm
courss of busiaess;

() Commencemest of, or notice or threat of commencement of, sy
hmeﬁuw&ﬂuadmbmmﬁ.alﬁhorm .

(@ - Union orgssizing efforts, labor strike, other 1sbor trosble, or clain of
wrongful discharge, employment discriminstion, semal hamssment, retulistory
termination, or other uniswfnl labor practice or action;

(m) Apmtwmmmmofhwmwhmm
cleuges (g) through (1); or

i)
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(n) Odnwwemoreondiumofmychmderlhathaswmﬂnmmbly
hvelMdadwmeﬂ'cctonlhcﬁnmﬂcomﬁtmn. business, results of
operation, assets, liabilities, or prospects of Sefler.

63 Condition of Acquired Assets: All of the ﬁxedam-xdeqmmﬁmsﬁfmd'

‘under this Agreement are being sold “as is”, “where is”, subject to normal veear and tear, with no

MwmuwMMMnmﬁm&rmypmwhrm All of
Seller’s intanglbls rights, 1o Scller’s knowledge as of the date of this Agrecment, are solely and
exclusively owned by Seller without any infringement on any rights of others.

64 Exisfing Ralationships: Seller does not know of any plan or intention of any of
Seller’s employees, material suppliers, or customers %o sever relationships or existing contracts
ﬂm&hwmﬂcwa&smﬂmmﬂw:ﬂmﬂyaﬁummd%

65 Dhtributions and Compensation Pxyments: Since March 1, 2007, Seller has
nﬂiwmud.unaudmmyumiu,myulmuweommﬁmpddwmﬂehm .
of its directors, employees, or consultants. .
6.6 Claims and Litigation: There are no lawsuits, throats of litigation, claims, or
other demands affecting or involving Seller or its business, known to Seller as of the date of this

:memngb:fwelhsdmofmhAmnwmeuﬁmuM

“ACM Tecihmologles v. Summit Technologies LLC"™.

6.7 Seller’s Knowiedge and Disclosure: Selierdusnmhow or have reason lo
know, of any matters, occurrences, or other information that has not been disclosed to Buyer and
Mmﬂmﬁﬂymﬂﬂmﬁaﬁmﬂnﬂwﬁ&s&wﬂmﬂﬂﬂynmm
conduct of the business imvolving such Acquired Asscts. Moreover, no represestation or
warrenty by Sedier in this Agrecment, or any documents fuinished to Buyer by Selles, contafns or
will coutsin any untree statement of a material fact, o omit W siate & material fact nocessary 1o
make the stetements contained in these sources acarate, -

68 Mmohhgalmmoﬂmmmeum.shdlbepndhmh‘hmd
Wudm;tbemumgbm
6.9 Tax Returns and Andiis/Books and Records:

(@ TaxFllinps As of the Closing Dute, within the times and in the manner
proscribed by lew; Seller shall have filed all foderal, state, and local tax retms
roquired by law and have paid in full all taxes, 2ssessments, penaities, and inierest
due and payable, including all sales, usc, and similar texes, snd all payroll aad
withholding texes or similar payments then required to te withheld and paid by
Seller to any tax aufhority. There are no present disputes about taxes of amy nature
between Seller on the one band, and any tax authority, on The other. Neither the
Interma] Revesme Service nor sy other tax suthority bas sudited, or is in currently ©
suditing, any tax retum of Seller. No siste or other jurisdiction {ncloding any
local povertnental anthotity) with which Sclier haz not filed tax retumns bas
asseited that Seller is subject to taxation by such Jurisdiction. No tax suthority has
mnwwuﬁewwmmmmnu.ut
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imposed or asserted any encumbrances on auy of the assets or properfies of Selles, |

&EE?SR&%&?E&EH«EE?

() Books and Records of Seller. Buyer agrees to hold Seller's books and
records (the “Records™), at the Premises, al no cost 0 Seller, until the eatlier of:
" () seven (7) years after the Closing Date, and (ji) the date that Buyer vacaies the
Premises. Buyer will maintain the Records in the same order and manner o8
preserily maintained by Seller and shell allow Scller accoss o said Records
Eigg Buyer shall give Sclier 30 days writien aotice and
a0 opparaumity to retrieve the Records, prior to removal of any such Records from
R?ﬂ:ﬁﬂgﬂgg .

- T . e RS S AL e Pl T
A\ z.'nn.l-ua Seller warants that it rﬂn.ﬂi&bﬁ&ﬂ...nﬂﬂ%é

it has 5ot granted snd will not grant w any other persan the right (0 use, and thet it will not ielf
in the Fhare use the name Stmmit Technatogies as part of any trade name. On Buyer's requess,

Seller will undertake to change its comporate name 10 a dissimilar aame, snd agrees 10 provide :

. gﬂﬂi!i?oﬂ:mﬂs%% 10 affect such name change In order ©

" permit Buyer o substitme that name for its own by a simultancous filing with the New York

Eengﬂwwl_ﬁ!agﬁg

72 : Oe-_-ﬂ!rﬂ Seller agrees to cooperate with Buyer, !__Busuﬂ. BBo_li
request; 0 exseulo all docoments and tske all actions as are reasanably necessary © porfict and

_!lll!.w-ul.. full ownership of the Acquired Asscts purchased wnder this Agreement, 10

peotect the good will tanefecred, and 0 prevent any disruption of Buyer’s busincss relating to

sy of Seller’s employees, suppliers, cusiomers, or olber business relationships, provided that

" Sellec shall have no obligation o gﬂiﬂﬁﬁi%-ﬁ:ﬁ’gﬂ

pruceading, sad shell not be obliguied 1o jucur expenses in excess of $5000 v compliasce with
F%b?%iﬁsggu&ﬂ%niﬂii Buyer for. .
any clalons mising owt of intcllectus] Propexty, Inchuding but mot limited 30 Copyright,
Eﬂgn&nﬂi%?w&ﬂﬂm&ﬂ%gﬁg&g

- Neun-competition: Scller wil) not, for a five (5) year perdod Grom the Closing
uﬁ.gﬂgi inor perfonn foe, or permit its-name to be wsed in comnection
with, or camy on, or owa any pat of any business similar: to the activities, opesstions, wad
EE&EM&?E-&E?ER%E«E&G%?; )

Title to Acquired Aseets: Seller has good and markeisble ilo i d 0 ofl ofihe

. Aciuired Asset free and clear of 2] encumbrances, except as set forth in Exhibit F satached.

~

S5 Cusiomers -and Sales: EEUEH-BHB.EEE%E
costomers of Seller, a5 of the date of Closing,, together with summaries of the sales made 10 cach
cnstomser dawing Seller’s EEEEE 25 jndicaied in Exhibit G, Sella’s

8
i!gia‘;i%iaﬂ%:-;
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_ofﬁuus.direﬂm:.udsbmhnldmlnvemmfammn and are ool aware of any facls,
m&uﬁ:ngﬁﬂmyofﬁmcmmmd:mmdumghmmmﬂ:mwmmﬂy
alter the amount of the business such customer is presently doing with Seller,

76 Employment Cenirncts and Benefits: Exhibit E attached is a list of all of
Mwsmmmmmmdmmm
sharing, stock option plans, or other agreements providing for employec remerstion or
benefits. To the best of Seller’s knowledge, 2s of the date of this Agreemens, Seller is not in
defoult uader any of these agreements, nor has any event occurred that with notice, lupse of time,
or both, would eonstitute a default by Seller of any of these agrecments.  Seller's obligations
m&mmhﬂmuofﬂwmmm%m:ksmwa
to the assignability of such agreements.

712 ; Innursnee Policies: Asoflhcdﬂcofﬂns&m&llwkmhmm
tespest t0 payment of preminms on any policy of insurance listed on Bxhibit C atiached, snd
there is no claim ponding under acy such policics, as of the date of this Agrocment,

7.8 Compliawnce with Laws: To Seller’s knowledge, Seller has complied in all
- material respects with all federal, state, and local statates, laws, sud regulations (including sy
applicable building, zoning, environmental [awys, or other law, ordinance, or reguistion) affecting
the business or propexties of Seller or the operation of its busincss.  Sclfer has not received any
notice asserting any viokstion of any statte, law, or regulation that hes not been remedied before. -
thchnot‘linw

79 Agrwement Will Not Canse Breach or Violatisn: The execution, delivery, and
parformance of this Agreement by Seller and the consummation of the transactions contemplated
by this Agreament will not result in or constitute any of the following: (a) » defisult or an event
that, with nofice, lapse of time, or both, would be a defwnlt, breach, or violstion of the
menagoment agroement of Seller or any lease, license, promissory note, coaditional sales
contract, cornmiinsent, Indenture, or other agreement, instrumer, or arzangement to which Seller
iz a party or by which any of them o any asscis or properties of any of them is bownd; (b) en
* event that would pexmit sny perty 10 terminatc any agreement to which Selier is 2 paxty or is
boond or to which sy of Seller’s assoty is subject or %0 scoclerste the matmity of my
MQMWmdelru(c)ﬂnmwmpmdmym
ou my of the propties of Seller.

7.10 . Amftheorify and Ceusents: Malmlbngh,pomrhplepdtynd
axthiority to enter into and perform its obligstions imder this agreement (inclding the ssie of the
Acquired Assets o Buyes), and no approvels or consents of eny pexsons other than Seller is
neccasary in connsction with the sale of the Acquired Assets to Buyer and the perfornmce: by
Seller of its obligations under thiy Agreement. The execution, delivery, and performance of this
Agreament by Saller end the cooswnmetion of the tansactions comtcmpiated have beea dely -
suthorized by all nocessary action en the pari of Seller.

: 8
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711 Pemonnch Exhibit F atisched is a fist of the mames md sddresses of all
employees, agents, and manufacturer’s representaives of Seller, a5 of the date of this
Agreement, stating the rates of compensation paysbie to each.

7.12 Full Disclosure: To the best of Seller’s knowledge, nose of the representations
and waranties xiade by Seller in this Agreement, or in any certificate or memorandum farnished
or 1o be fumished, conlning or will contain any sntroe statement of a materia) fact, or omits to
mulmmdﬁumymmmnmuﬁumbdngmwm.

81 Statemnents Correct and Completer All statements contzined in iz Article 8
ave comrect and complete a5 of the dase of this Agreement, and will be correct and complets a5 of
the Closing Dute (a0 though made then and as though the Closing Date wese substitnted for the

"dmofmhmwmﬁkmsj

82 Organiextion of Buyer: Buyer is s corporation, duly organized, validly existing,
and in good stending under the laws of the State of New York.

‘83 Authorizstion of Transsetion: Buyer has full power and authority 1o execute

and deliver this Agmement. and the other docurnents in conection with the transaction
comemplated herennder and @ perform itc obligations hereundey snd theseunder. This
Anmndheoﬁerdommumimﬂ:dmﬂegdlybmm&nwu
enforceable in accordance with their terms and conditions.

24 Fature Performance: Bnyerwullmheallp.ylmsndpuﬁmallud
actions as nequired of it by this Agreement and the other documents.
85 Noa-Coniravention: Neither the exacation nor the delivery of this Agreement or

any of the other docursents or the consummation of the tmnsactions contemnplated bersby or
theroby will (a) vioiate any constitution, law, statute, regulation, order or other resirietion of any
governmentel estity to which Buyer is subject or sy provision of the cortificste of
incorpomation, bylews or ‘other orgeuizational documents of Buyer or (b) (i) vouflict with or
rosult in 8 breach of the terms, conditions or provisions of, (i) constitate  defiwlt under, ()

. result in the ercation of any Jicn or encumbrance upon Buyer’s nssets parsuant to, (iv) given uny

third pxty the right 1o modify, tenminate or accelesaic any obligetion under, (v) result im 2
viclation of or uader, or (v require any notice under my coniract o which Buyer is a party or
by which it is bound or to which any of its assets is subject (or Wil resuit in the imposition of
amy fien or encurnbiance upon any of its asssis). -

86.° Brokers No broker, finder or other person acting under Buyer’s suthosity (or the
authority of any affiliste of Buyer) is entitled 1o auy broker's commission or other foe in

“connsction with the wransactions contemplated by this Agreement for which Sclier could be

rs

responsible.

10
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8.8 Sufficient Fands: Buycr has available % it sufficient funds to consunumsie the
("‘ transactions contempiated hereby, and reasonably expects w have safficient funds available to it
tonnhull_paymmdue to Seller under this Agreement after the Closiag Dale.

1.1 Dus Diligence: Buyer bas fully investigaied the existence and condition, 23 of
the date of this Agreement, of the Acquired Assets, and has had full access to the Acquired
Asmncts to perform all due diligence thal it deems appropriate in coanection with the tansactions
contemplated by this Agreement, and Buyer acknowledges that it is purchasing the Acquired
Asseis “us is” and “where is”, sabject (0 normal wear and tear, without representation or
warranty &3 to the comdition end/or fitness of the Acquired Asscty for any particuler purpose.

810 Rotiroment Benefits:  Buyer and Scller both acknowiedge thet Madelyn
Helfstcin owns 100% of Surmit Laser Products, Inc, which in ten owns 65% of Seller and has
control of the Scller. As an-inducement to conclude this tramaction, the Buyer agrees 10
oontinue the Insurance benafits that Medalyn Helfstein hes received from the Seller, including
. Miedionl insorance, until suck time as she becomes ¢ligible for Medicare benedfits.

Lg'm -
9.1 The Closing will take place at at 9:00 am. locst ime, on Apsil 2, 2007, or ot such
other fime snd plece as Buyer and Seller may agree in writing.
92 At the Closing, Setler must deliver or cause to be delivercd 1o Buyer:
(8)  Assignmeniz of all personal property leases of Seller, as lessee, properly
executed and acknowledged vy Seller;
AEE @)  Anassigoment io Buyer of the Lease, duly exccuted by Lases;

© A bill of sale for the Acquired Assets, dJuly excaned by Seller;
()] Certified resofutions of Seller, in form satisfactory to counse] for Buyer,
sutharizing the execution and performance of this Agreement end all actions to be
talcen by Seller under this Agreement;
(9 A certificate executed by the managing member of Seller, cenifying that
all Seller’s representations nad wamranties under this Agreemnent sre true as of the
mmuwm«mwmmum
made an that date; and
i) Anophinndela‘seumuLdMaofﬂnamMamM
for in this Agreement,
93 Sisultaneously with the consummation of the transfer, Sdlﬂﬂm@holhﬂl.
mﬂnﬂmﬁﬂm&wmﬁﬂmdwd’mmm
to ke conveyed and transferred under this Agreement, _

11
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LAY At the Clasing, sdjustments shall be made 1o the purchase price for: () all
instrance premiums paid by Seller for the period afier the Closing Date, snd (i) all rent,
edditional reat, and utilities paid by Seller andfor Laser, in connection with the Lease of the
Premises, for the period after the Closing Dete. :
9.5 Al the Clesing, Buyer must deliver or canse to be delivered 10 Seller the
@) A wire mansfer, o such account as Seller shall designate, in the amoumt of
X ’ . designate,
()  Bayer's duly exccutsd promissory nole, dated ss of the Closing Daze, in
the principal amount of $100,000, in the form of Exhibit B heseto;
(©) A wire transfer, (o such account as Seller shall desipnate, in an amount
equal to the purchase.price for the Sold Inventory;
{d)  Anapinion of Buyer’s counsel, dated as of the Cloging Dete, =5 provided
for in this Agreement;
()  Certified resohutions of Buyer’s boerd of directors and sharcholders, in
form satisfactory to counsel for Sciler, authorizing the execution and
of this Agreement and all actions 10 be taken by Buyer under this Agresment and
may other docurments (o be delivered in connection with this ‘Agreement (the
“Traussction Documents™);
M ' o A cegtificate duly exccuted by Buyer's President, certifying that all
Bruyer’s reprasentations and warranties under this Agroement are true as of the
Closing Deute, as though each of those representations snd warrantics had been

made on that date; mnd :
(@  The Corporaie Guranty executed by Uninet lmaging, Inc. in the form of
-Exhiibit Q aitached, .
ln. SR - i .‘A-_‘_ ) Bnyar's Porfermance
10.1 The obligstions of Buyer to purchase the Actuired Assets under this Agreament
are subject to the satisfaction, &t or before the Closing, of all the conditions 20t out below in this
Article 10. ’
102 All yopresentations and warrantics-by Seller in this Agreement, or in any wriszen

staterpwsnt that will bo dalivesod i Buyer by Seller vnder this Agreement are, o the best of
Sellers knowledge, tme and correct in all material respects on and =3 of the Closing Date, as
though such reprasentations and warnanties were made on and as of that date.

12
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- 103 On or before the Closing Date, Seller will have pesfomed, satisfied, and
("‘ mplidmdlnmﬂmmﬂ:dlumwmuﬂmdmﬂuﬂumm
by this Agreement to perform, comply with, or satisfy, before or at the Closing.

10.4 During the period from the exccution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operstions of Seller, and Sclier will not bave sustained any material loss or dwmage to its insured
or uninsured ansels thnt materially affiects its ability to conduct its business or the value of the
Acquired Assets to be purchased by Buyer under this Agreement at the Closing.

10.5 Buyer will have reccived from Scliar's comsel, anopmdmdlsuflheaomg
&u,mfomndsnl:hmeumﬁmm Buyermdmemmnl,thn

() Sﬂuunhﬂﬁﬂﬁywmpydﬂyhﬂ.nﬂhdﬁmﬂh :
good standing under the laws of New Yaik, and has all requisite power to ovm iits
propexties as now owied and operale its business and bas the power snd suthority
to exeoute, deliver, and perform its obligations umder this Agreement and to
consummate the transactions contemplated.

(1)) mwmmmuyuuuwymmmud
delivered by Seller, and is valid and binding against it and is enforceable against
Seller in sccordance with its wcmos, except as Hmbied by banlowptcy and
mdmthundbyolherlnmnlethhlempksﬂdiutbndﬂuf
creditors gencrally.

T {e) NellherﬂlemmimorddimofmilAMmth
conswmamation of the trunsactions contemplated by this Agreement will constitute
a default or an event that would—with notice, Japse of time, or both—coastitute s
definit under, or violation or treach of, Seller’s membership agreeanent or
bylaws, or, 10 the best of counsel’s knowledge, of any indentose, liczase, lease,
franchise, encurnibrance, instrument, or other agrecment 'to which Scller is a party
or by which it may be bongd.
1056 - &M;befueuymvmmlmﬂmltypuﬁiunhmﬁm
wwmwﬂmmwmwﬂmmﬂmn—uthu
. have a matorial adverse effect on Seller, any of its businesses, assets, or financial conditions, or
the Acquired Assols will have beeo instituted or threstened before the Closing Deta.

10.7 The exeeution, delivery, xnd performance of this Agreemeat by Sclicr, and the
consummatiom of the ransactions contemplated will bave been duly suthorized, and Buyer wil
have yeceived copies of all resolutions of the members of Scller, and minutes perteiniag 40 thet
suthorization, certified by their respéctive secretaries.

103 All necessary agreements and conseats of any parties 10 the consummation of the
trancastions contempiated in this Agreement, or otherwise pertaining lo the musiters covered by
it, will have been obtainad by Seller snd delivered to Buyer. .

A
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109 Seller shall have delivered to Buyer all Transaction Documents and taken all
(" actions required to be-delivered or taken by Scficr under this Agreement, & of the Closing Dute.
The form. and” sobstance of all certificates, instruments, opinions, and other Tramsaction
DmmddlmdeuyerunderﬂmAmmmmbemufaﬂuymdlmbk

" respects to Buyer and its counsel.

51. Conclitlons Precedcnt to Sefier’s Performsance

Ll The obligations of Seller to sell and deliver the Acquired Assets’ under this
Agreement are subject tn the aatisfaction, st or before the Cicsing, of all the conditions set out
below in dhis Article 11,

1n.2 All pepreseatations and wamantics by Buyer in this Agreement or in any written
statement that will be delivered to Sefler by Buyer under this Agreement must be true and comect
hmmmmmd-ﬁﬁcambmawmm-ﬁ
warrentics were nsade an and as of that date.
11.3 GImbﬂumﬂwClmngDn.Buyumllmm:ﬂkﬁd.uﬂ
complied in all material respects with all covensnts, agreoments, and conditions that it is required
by this Agreement to pexform, comply with or satisfy, before or at the Cloging,
4 During the period from the execution of this Agreement 1o the Closing Date, there
" . will pot have been any material adverse change in the financial condition or the results of
opetations of Buyer, and Buyer will not bave sostained sny material loxs or damnge 1o i3 assets
ﬂummdlmeablﬁumﬁﬂlypuﬁxmmobﬂgmmmmhAmuu
Clozing and thereafier.

ns Seller will have received from Buyer’s counsel an opinion, deted as of the Closing
Dm.mﬁmm(m“ﬂmuymhllwaﬂmeomﬂm .
(] Mnawmmmwydﬂn&nﬂhmm
under the lawa of the State of New York, and has all requisile corporate power
Mnﬂnﬁyhemdcﬁw.mdpuﬁuniummm
Agrocmont, and to consummete the transactions contemplaned.
(b) The Agreement has been duly and validly aurthorized, executed, and
delivered by Buyer, and is valid and binding against it and is enforgeable agninst
Buyer in scoordance with its terms, except as [imited by basloupicy asd
wmmwwmmmmﬂammmd-
creditors genenally.
() Neither the omcution mor delivry of his Agreement, oor the
- consummation of the tangactions contempleted by this Agreament wifl constians
a definit or an event that would-with notice, lapse of thme or both-constitute a
defieslt wmder, or vicltioa or breach of, buyer’s articles of incorporation or
bylaws, or, io the best of counsel’s knowledge, of eny lodentiues, licomse, Ioese,
~ Fanchisc, cocumbrance, instrament or othar agreement to which Buyer is a paty
or by which it may be bound.

14
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. Americap Asbitration Association, and judgment on the award renderod by the sybitaator(g) may -

S8AP 00015

116 No proceeding, before any governmental authority pertaining to the ransactions
sonicrapisied by this Agressent or 1o s consummation, or that could reasonsbly be expecied to
have a material adverse effect oa Buyer, any of its businesscs, assets or financial conditions, wl)
have been institited or threateaed before the Closing Date.

11.7 The executions, delivery, and performance of this Agreement by Buyer, and the
consummation of the transictions contempiated will have been duly suthorized, and Seller will
have received copies of all resoletions of the board of dircetoss of Buyes, and minutcs pertaining
to that suthorizaticn, certified by their respective secretaries.

118 All necessmry agreements and consents of any partics 1o the conammmation of the
tramsactions contemplated in this Agreement, orothumwmmmﬂnm covered by
mwﬂlhvebenohhedbyBuyu-mdddwmdeeller

1.9 . &qudnﬂddmedhaﬂTmncﬁmDommdhnﬂndlnﬁm
required 10 bo dellvered or taken by Buyer under this Agreemcut, as of the Closing Date. The
form and substance of all ceitificates, instruments, opinjons, and other Transaction Docoments
ddmﬂb&lumdﬂﬁummtbemuhuymﬂlmnbkmb%
and jts covnsel.

12. Arbicration :
12.1 Any controversy or claim arising out of or rclating to this Agreement, or its
bresch, shall be settled by binding arbitation in accondance with the commercisl rules of te

be entesed in oy count having jurisiliction. The mof-ytbmdmsﬂlhh&my
New York.

13. Notices :
131 Al notices, demands or other conmwmications ¢ be given or delivered under this
Agreement shall be in writing and shsll be persomally delivered or, if malied, scot 1o the
following relevant sddresy or o such othes addsess as the recipicnt party mey have indicated to
the sending party in notice given pursvant to this Article 13.1: .
® IFTOSELLER:

Lewis Helfstein

10 Meadowgate East

St. James, NY 11780

with a copy to:

Pryor & Mandelup, L.LP.

575 Old Country Road

Westbury, New Yeork 11590
_ At A. Seott

Fax: (516) 333-7333

’ 15
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.4!‘ (b} IFTOBUYER:
- UI Supplies, Inc.
93 Orville Drive
Bohemia, New York 11716
. . Fax:

(c) IF TC UNINET:
Uninet imeging, Inc.
11124Washiogioa Boulevard
Cutlver Clty. Cal. 90232

13.2 Anynehnomed:aﬂhedumedgvmuofhdﬂeﬂnspﬂnuﬂyaﬁvuedm

. sent by fax or e-masil to the recipient, or one (1) business day afier being scot 1o the recipient by
reputable ovemight courier service (charges prepaid), or four (4) busincss days after being
mailed to the recipient by certified or regisitered mail, return receipt requesied, and posiage
prepaid, Il any time period for giving notice. or taking action expires on a day which is'a
Saturday, Sunday or legal holiday in the Stale of New York (any other day being a "business
dsy”), such ime period shall automatically be extended to the next business day immediately
following such Saturdsy, Sunday or iegal holiday. - -

- 14. Cénstruetion
F 141 Except as otharwise provided hercin:
() Entire Agreenpent. mmmmmﬂnmmuma
Buyer and Seller regarding ils subject matter, and supersedes all prior agreements
and understandings, aod no modification or amendmert of its teyms or ronditions
shall be effective unless in writing and signed by Buyer and Seller;
(b)  Successors and Amigns. This Agreement shall imwe to the benefit of,
and is binding on, the respective successors, assigns, distributees, heirs, and
personal reprosentatives of Buyer and Seller;
{c) Headings. Thhgmmmwhlmudbynhmtomyuf
#ts tides or headings, which are inserted for purposes of convenience ofily; -

() Waiver and Release. This Agreement is subject to the waiver snd
relesse of any of ils requirements, 25 long a5 the waiver or relcase is in writing
and signed by the perty to be bound, buf any such waiver or rolease shall be
construed narrowly and shall-not be considered a waiver or release of any finther,
similar, or related requirement or occurrence, nnless expressly specified, ard no
waiver by any party of any defank, misepresentation or breach of warrenty,
covenant or agrecment tnade or o be performed hereunder, whether intentions! or
not, shall be deemed (o exiend to any prior or subsequenst defomlt,
misrepsesentation or breach of warranty, covenant or agreement made or to be

CADocurments end Seifingeliswhy DocumentsiDEAL UNINETFinal Docs\Purchase Agnst STLLC 3-43-07 UH Finaldoc: |
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. ’ performed hereundcr or affect in any way eny rights arising by vinue of any prior
¥ o or subsequent such occurrence;
(e}  Governing Law and Venue. This Agreement is made in, and shall be
construed under, the subsiantive laws of the Stamte of New York, exclusive of
choice of law principles, Nassau County, New York shall be the sole venuc for
any action or arbitration brought pursuant to this agreement

(0 Countcrparts. This Agreememt may be executed m ome or more .
counierparts, each of which shall bc deemed an original, but all of which,
together, shall be deemed 10 constituie one and the same Agreement;

{2) Severability. Any term or provision of this Agrecment that is invalid or
wcnforceable in any situation in any jxisdiction shall not affect the validity or
enforceability of the remaining terms and provisions hereof or the validity or
enforceability of the offending tevm or provision in any other simetion or any
oﬁum&mfamhlmmtyuumhmydmumdﬂmytbm
of the bargnin bebween Buyer and Seller;

1] Expemses, Except as provided herein, each of Buyer end Seller will bear
ﬂnrmmﬁmdupmxs(mdulmgtcgalfemmdm)itmudm
connection with this Agreement and the transuctions contempleted bereby;

(1)) Cansirnction. The parties have participated jointly in the acgotistion sd

© ¢ dmfling of this Agreement, and in the event an ambiguity or question of intent or

ivterpretation arises, this Agreement shell be constrired as if drafted jointdy by the

p Buyer and Seller, end no présumnption or burden of proof shall wise favoring or

. disfavoring any party by virtue of the authorship of any of the provisions of this
Agrcement;

® Execpfions. The word “including” shall mesn “including without
limitation™, and nothing in any schedulc or cxhibit atached hereto shall be
deemed adequate o disclose an cxeeption to a representation or warunty made
berain, unless such schedule or exhibit identifies the' exception with perticularity
and describes the relevant facts in detail;

() Imecvrporation of Exhibits. The exhibits and any other docomnents
ennoxed to this Agreement are incorposated herein by reference ard made a pert
o ()] WAIVER OF JOURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS IT MAY HAVE TO A TRIAL BY JURY IN RESFECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT -OF, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR WRITTEN) RELATING TO THE FOREGOING, AND THIS

17
e\uu—nwm-mmwmmcunmmmn
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PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT; :

(m) Termination of Covenants, Represcniations, and Warrsnties. The

. covenants, representations. and wamenties made by Seller and/or Buyer in

Anticles 6 and 7, shall terminate as of the Closing, and Buyer shall have no right
to scck indemnification bated on a bresch of a representation and/or warranty
made by Secller herein orlnanyolhu'docunmmdmbySdlcrln
connection herewith; and

(o} No lmpedtncnt to Liquidation. Nothing herein shall be deemed or
wnsumdsoasmlunmmmuorunpmemyumpeﬁmllo&lb’snshw
liquidate, dissolve, and wind up its affairs and to cesse all business sctivities and -
opesations at such time as Seiler may determine following the Closing.

IN WITNESS WHERXEOF, the parties InveexemadlhkAmaufﬂumymd

yenr first wrium above,
SELLER:
Dutad: New York
March )7} 2007 . Summit Technologies LL.C
R !
Ira and Edythe Family Trust
By:
Irn Scaver, Tustee
BUYER:
Dated: ., New Yoik
Mach __,2007 U1 Supplies, Inc.
By:
_ iti, Presid
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EXHINITE

EMPLOYMENT AGREEMENTS
NONE
CONSULT.ING AGREEMENTS WITH IRA SEAVER AND LEWIE HELFSTEIN
NOT BEING ASSUMED
i
-
&
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1, Lowis Halfstein, herebry declare as foliows:
1. :mwmupdmmmm-unm

% teviify 1o the saue, |
2 lmmmyuﬂmdmhﬂbmhnlmhuﬂ'd

Now Yook, aw s & Defbaden n r and Bdythe Femily Tret . oftetn ot ol Novad
" Diskiot Coont Caso No, ASK003, b Dopertaucat XL §am aiso fao mswaging agest of

Sweamit Tectmologies LLC, ("Sumemit™)
"7 3. Jn2004, Luagotistd tho prrchass of custsin sescts, inchatiny Seteliectesl

proparty, ("Businecss Assots”) ownnd snd developed by Plrintiffh, which were exclhunged
for wa infiesest in Suzmit Techmologies, LLC (72004 Sele). The partios entered injo 8
ool of wgroscacats, i ol wacug ober Gigs, Phisi's tessfrd tse svots
frum Natial Data Center, Joc. to Sunwrit Teohnologies LLC. This restod in M.
Sover obéuking. an ownenlip iferee (o Sumnit sod a sopacate Comsalting sad Noo-
Competition Agroemens. (“Commukting Agrecment")

4 The Consnlting Apreement and the attmodant roiationship with Swever
ware considared aa acvet of Suvamit. R pravided Summit s business sdvaotpe becanse
*mwm""‘m‘mmmmhb
imaging industry; & reatripted Mr. Soavers shilths so -
munmmuwmm,wmmm :
eatared ko & simfier Cousuiting Agrecoont with Suamnit

5 ‘"mmrmmmw.ul The
mmmmmwm“‘mh“m'

#
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 ever o anployes of Suumit

6.  Themt-assigoment provision in the Cunsulting Agrouments war i dhe
bemelit of Sowver sod Swmenit, md Somtk walves any claiams with caspect to e
eufvosmat of it '

7. 12007, an agreement was entered info between the Uninet Defnduts
snud Sarenit Techroiogios, whereln Uninet poschascd tho seests of Summlt.  (Tha "2007
Babe") ['was fmapouifle Sx naguiatng wod wppruviog tho Agracavoats or e 2007 Seo
on belmif of Summit. As pext of the 2007 Salc, Uninet negotistod repiscemont contalting
agrescearts batwees Uninet, myself and Mr, Seavor. | exeouted s soplsoeent cvmsaling
agroanent with Usinot an my own behalf, There were nogtistions botwoes Usist and
-Swﬁlmmulhthbdﬂwmmmuﬂ
agresmettt wis signed. )

8  IRismywaderstanting, that subseqaent fo the 2007 Sxle to the Uniet
‘Defmdants, Sexver has sommunicaied directly with Uninet, snd mt Unimot promoics
el soquisition of Susmit, Inchaing Sumanit's relationsitp with Seaver. To the best of
'wmunmmwwmmumwu
Swraonie dnd fo Unines.

1 decture under tho penlty of parjury (el the foregolng is tras end cousct

b=

‘v 09

D.
Robert/ Helitain deo, KI'B
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J. Michael Oakes, Esq.
Nevada Bar No, 1999
FOLEY & OAKES, PC

350 East Bonneville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2070

Fax: (702) 384-2128

mike@foleyoakes.com
|| Attorneys for Lewis Helfstein, Madaiyn
|| Helfstein, Summit Laser Products, Inc.,

Summit Technologies, LLC, -
Cross-Defendants

Electronically Filed
08/12r2010 03.08:41 PM

Ao b el

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION,

Plaintiffs,

V3.

LEWIS HELPSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC, UI
SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI and DOES 1 through 20,
and ROB entities 21 through 40, inclusive,

Defendants.

Ul SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORTTT,
Counterclaimants,
Vs, ‘

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION, end
ROE CORPORATIONS 101-200,

Counterdefendants.

1of 8

CASENO. ASE7003

DEPTNO. XI

DATE:
TIME:

Angust 20, 2010
In Chambers
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Ul SUPPLIES, UNINET IMAGING and
NESTOR SAPORIT],

Cross-Claimants,

Vi
LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC,

Cross-Defendants.

COMES NOW Cross - Defeadents, LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., and SUMMIT TECHNOLOGIES, LLC, ( collectively
refecred to hevein as “Helfstein®), by and through their attorneys, J. Michael Oskes, of the law
firm of Foley & Oukxs, PC, and bereby submit their Reply Bricf on Motion for Stay of
Crosscixim Pending Appeal.

DATED this /3l day of August, 2010.

FOLEY & OAKES, PC

oy

J. Michael Oakes, Esq.

Nevada Bar No. 1999

850 East Bonneville Avenne

Las Vegas, Nevada 89101

(702) 384-2070

Attorneys for Lewis Helfsseln, Madalyn
Helfstein, Summit Laser Products, Inc.,
Surarit Technologies, LLC,
Cross-Defendants

20f8
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MEMORANDUM OF POINTS AND AUTHORITIES

In relying upon Pritz Hansen A/S v. District Court, 116 Nev. 650, 6 P.3d 982 (Nev.
2000), Saporiti’s opposition has misstated the standard for the gremting of this motion. In
considering whether to grant a stay pending appeal from an order denying a motion to compel
arbitration, the burden of showing irreparable harm is upon the party opposing the stay, rather
then the movant. The rule has been stated that “absent a strong showing that the appeal lacks
merit ar that irreparable harm will result if a stay is granted, a stay should issue to avoid
defeating the object of the appeal.”

This is in recognition of the unique circumstances presented by such a motion, as
explained by the Nevada Supreme Court in Mikohn Gaming Corp. v. McCrea, 89 P.3d 36, 120
Nev. 248 (Nev. 2004), where the Court stated:

Generelly, in determining whether to issue a stay pending
disposition of an appeal, this court comsiders the following
factors: (1) whether the object of the appeal will be defeated if
the stay is denied, (2) whether appeliant will suffer irrcparable or
serious imjury if the stay is denied, (3) whether respondent will
suffer irreparable or serions injury if the stay is gramted, and (4)
whether appellant is likely to prevail on the merits in the appeal.
We have not indicated that any one factor carries more weight
than the others, although Fritz Hansen A/S v. District Court
recognizes that if one or two factors are especially strong, they
may counterbalance other weak factors.

Our stay analysis in an appeal from an order refusing to compel
arbitration necessarily reflects the unique policies and purposes of
arbitration and the interlocutory nature of the appeal. As a result,
the first stay factor takes on added significance and generally
warrants a stay of trial conrt proceedings pending resolntion of
the appeal. The other stay factors remain relevant, but aheent a
stromg showing that the appeal lacks merit or that irreparahle
harm will resylt if a stay is granted, a stay should issue to
avold defeating the object of the appeal. (Emphasis added). Sce
120 Nev. at 251-252.

308
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mlibuﬂsmﬂmdformeglmﬁngofasmypadm;uppedismﬂwﬁveowagda’s
stong public policy in favor of arbitration.! Applying these principles w this case will
demonstrate that the granting of a stay in this instance is appropriate.

First, Saporiti will not suffer any form of imeparable harm if a stay is granfed. Indeed,
the irreparable havm analysis does not generally play a significant role in the decision whether to
issus a stay. This was explained in the Mikohn decision as follows:

Although irreparable or serious harm remaing part of the
stay analysis, this factor will not generally play a significont rok
in the decision whether to issme a stay. Normally, the only
cognizamt harm threatened to the parties is increased litigation
costs and delay. We have previously explained that litigation
costs, even if potentially substantial, are not irreparahle harm.
Similarly, a mere delay in purswing discovery and litigation
normally does not constitute irreparable harm. See 120 Nev. at
253.

Given this standard, Saporiti is unable to demonstrate any sort of irreparable harm that
would be sufficient to overcome the general rule that a stay should issuc to avoid defeating the
object of the appeal.

" Second, Saporiti is unable to make “a strong showing that the appeal lacks merit.” The
only claims that involve Helfstein are those described in Seporiti’s Cross Claim (which is
really a third party claim) for indemnity. The Cross Claim itself slleges that *Cross-
Defendants breached the terms of the Sales Agreement by exposing Cross-Claimants to alleged
damagea by Plaintiffs related to the Consulting Agreement.” (See paragraph 10 of the Cross-
Claim). This means that the indernnity claims asserted by Saporiti are “arising out of or
relating to” the Sales Agreement, and &ll doubts concerning their arbitrability must be resolved
in favor of arbitration.

! In fartherance of that pablic policy, the Mikohn decision did not require the posting of a bond
by the appeilant.

4of 8
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The question to be presented on appeal will be whether the indemnity claim is governed
by the broad form arbitration agreement contained in the Asset Purchase Agreement, which
states “Any controversy on claims arising ont of or relating to this Agreement, ar its breach,
shall be settled by binding arbitration . . .* As explained in Kindred v. Second Judicial Dist.

Ct., 116 Nev. 405,996 P.2d 903 (2000):
. . . in judging the scope of the arbitration agrecments, we
“resolve all doubts concerning the arbitrability of the subject
:;lltfﬂofad‘npmmfayorofubimﬁon.’ See 116 Nev. At

Given the broad language of the agroement to arbitrate and the public policy requiring
lhﬂmbimﬁmagreunmbe-madlymnedhfwotofmm.mﬂeisamwmbh
likelihood that Helfstein will prevail on its appeal. Clearly, the appeal has been brought in
good faith, and, therefore, the “strong showing that it lacks merit” is missing here.

Finally, Saporiti continues to argue that Helfstein is an indispenssble party. This
ugummwiﬂmdoubﬁedlybemisedagainhopposingﬂww-ﬂmm,thmism
authority to support this novel proposition, which would require a finding that all of a
defendant’s potential indemaitors would have to be joined as parties to prevent dismissal of a
Plaintiff"s case. This result would be absurd. Indemnity claims are not compuisory claims, and
they exc frequently litigated as separate cases, following disposition of the underlying claim.

WWJWMmmmlwdmﬂmmMSm&m
hns found certain parties to be indispensable, but none of them are analogous to an indemnity (or
mmi)clai;n.Fminstmwe,anomofkgalﬁﬂemralpmpatyismhdispmbb
party in & quiet title action, See Schwob v, Hemsath, 98 Nev. 293, 646 P.2d 1212 (1982); an
assignee of an ipterest in a judgment is a proper plaintiff in emforcement action, See
Mandiebaum v. Gregovich, 24 Nev. 154, 50 P. 849 (1897); in an action to set aside a
conveyance of property into trust, the trust beneficiarics nmst be joined, Sec Robinson v.

50f8
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Kind, 23 Nev. 330, 47 P. 977 (1897); when a plaintiff secks to set aside a conveyance of
property, the person who received the property in the conveyance must be joined as a party,
See Jobnson v. Johinson, 93 Nev. 655, 572 P.2d 925 (1977); where unsuccessful bidder filed
suit to challenge public contract award, successful bidder was an indispensable party, See

Blaine Equipment Co., Inc. v. State, 138 P.3d 820, 122 Nev. 860 (Nev. 2006).

In short, the Helfstein parties are not indispensable peartics to this case. The Plaintiffs
can pursue their case and the Saporiti parties can pursue their counterclaim, Mr. Helfstein’s
deposition will be taken just like any witness (it is currenily set for August 23), and his
testimony may be considered at the trial of the case. However, it i a camplete misuse of the
ttrm to conclude that a person becomes an “indispensable party” merely becansc they have
knowledge of facts bearing upon the disputr.

Helfstein recognizes that the court ruled against him in considering the Motion for Stay
of Dismizsal, and to Compel Arbitration in the first place. However, given the language of the
agreement itself, and the language of the Cross-Claim which shows that the asserted claims
arise directly out of the agresment containing the arbitration provision, it can bardly be said
that there has been “a strong showing that the appeal lacks merit.” By way of comparison, the
Mikohn decision granted the requested stay pending appeal merely because “it is not clear™ if
arbitration would be required. Specifically, the Mikohn decision stated as follows:

In this case, the merits are unclear at this stage. Wikhout a full
appellate review of the record, we cannot determine if Mikohn's
appeal is likely to succeed. As a resuit, because it is mot clear if
arbiiration of McCrea's clalms is required by the employmeni
agreement's arbitration clause and Mikohn will be forced to
spend momey and time preparing for trial, thus petentially
losing the benefits of arbitration, we grant Mikehn’s motion

and extend the stay for the duration of this appeal. (Emphazis
added). See 120 Nev. at 254.

6of 8
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Based upon the foregoing, the Helfstein partics assert that Saporiti has not shown any
reason why the genernl rule in favor of granting a stay should not be applied. Therefore, it is
respectively requested that this Motion be granted, and tht a stay be issued, without bond,
pending the outcome of the interlocutory appesl.

. Respectively submitted this /aTNay of Angust, 2010.
FOLEY & O PC

J. Michael Oakes, Esq.

Nevada Bar No. 1999

850 East Bonneville Avenuc

Las Vegas, Nevada 89101

(702) 384-2070

Attorneys for Lewis Helfsteln, Madaiyn
Helfstein, Sumnsit Laser Products, Inc.,
Summit Techrologies, LLC,
Cross-Defendants
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CATE OF CE
I hereby certify that a true and correct copy of the foregoing CROSS-DEFENDANTS,

LEWIS HELFSTEIN, MADALYN HELFSTEIN, SUMMIT LASER FRODUCTS, INC.,
AND SUMMIT TECHNOLOGIES, LLC’S REPLY BRIEF TO Ul SUPPLIES, UNINET
IMAGING AND NESTOR SAPORITI’S OPPOSITION TO MOTION FOR STAY

CROSSCLAIM PENDING APPEAL was served to those persons designated below on the

2010:

By placing a copy in the United States mail to the following parties and/or their
attarneys at their last lmown address(es), postmge thereon fully paid,
addressed as follows below.

By faxing to an opersble facsimile machine of the following parties and/or their
attomeys at the fax nombers designated below. A copy of the transmit

confirmation report is attached hereto.
Gary E. Schnitzer, Esq, Jeffrey R Albregts, Esq.
Michse] B. Lee, Esq. Santoro, Driggs, Walch, Keamcy,
Kravitz, Schnitzer, Sloane & Johnson Chtd. Holley & Thompson
8935 S. Eastern Avenne, Suite 200 400 South Fourth Street
Las Vegas, NV 59123 Third Floor
Facsimile No. 702-362-2203 Las Vegas, NV 89101
Attorneys for Defendants Ul Supplies, Urdnet Facsimile No. 702- 791-1912
Imaging and Nestor Saporiti Attorneys for Plairdiffs
Byron L. Ames, Esq. Robert Freedman, Esq.
Jopathan D. Blum, Esq. Tharpe & Howell LLP
Tharpe & Howell 15250 Ventara Bivd., 9 Floor
3425 Cliff Shadows Parkway, Suite 150 Sherman Oaks, CA 91403
Las Vegas, NV 89129 Facsimile No. 818-205-9944
Facsimile No. 702-562-3305 Artorneys jor Plaintiffs
Anorneys for Plaintiffs

An Employee Of Foley & Oakes, PC
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09AS87003

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES August 20, 2010

09AS87003 . Ira And Edythe Seaver Family Trust, Plaintiff(s)
vs.
Ul'Supplies, Defendant(s)

August 20, 2010 3:00 AM Motion
HEARDBY: Gonzalez, Elizabeth COURTROOM: R]JC Courtroom 14C
COURTCLERK: Nicule McDevitt, Relief Clerk

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Court having reviewed the Motion to Stay and the related briefing and good cause appearing
DENIES the motion. There is o basis for a stay of the entire case or the interrelated cross claim at

this time. Moving coumsel to prepare and submit the order within 10 days.

CLERK'S NOTE: A ' ufﬂ'dnminmeorderwasplaoedmtheatmmeyfoldas_
Gary E. Schnitzer, Esq, (Kravitz, Schnitzer, Sloane & Johnson Chtd.);

Byron L. Ames, Esq. (Tharpe & Howell); and Jeffrey R. Albregts, Esq. (Santoro, Driggn, Waich,

Kearney, Holley & Thompsaon).

PRINTDATE: 08/23/2010 Pagelof 1 Minutes Date: August 20, 2010
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Corporation's sole and exciusive obligation will be to pay the Consulting fee foraé
month period from the original date of disability. In the event, within 24 months of
disability, Ira Seaver can resume his duiies ther the termination shall be void and
the Consultant will not receive compensation for four month.
9.2. The Company may terminale this contract in the cvent of Iva Seaver's
death during the term of this Agreement. The Company’s sole and exclusive -

obligation wil} be 1o pay the Consulsing fee for 3 period of 6 months from the date
of kis death, plus the amounts sei losth in Section 3.4 abave,

1. Asigament,

This Agresment may nof be assigned by any party herelo.

il.  Notices,

Any notice required or permitted to be givea under this Agrecment shall be
sufficient if in writing and sent by registered or centified mail, retum receipt

re'quesm-i. or by overnight (next weckday) delivery via FedEx, U.P.S. or Airborne
Expross 10 the respective party at
1fto Consultant:
fre Seaver

2407 Ping Dnve
Henderson, NV 89074

with a copy to:
' Irwin Qroner
21021 Ventura Bivd. Suite 200

Woodland Hills, CA 91364

If to the Company:

Summit Tectuiologies
95 Orville Dnive
Bohemia, NY 117116

with o copy to:

1S 0000109
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Lewis Helfstein
10 Meadowpgate East
St James, MNew York 11780

Notices delivered by Federal Express, U.P.5. or Airborne Express delivery
service shall consitiute delivery os ol Lthe next day of the r.lispau:i-\. Notices senl by
hand shell be de.ernud effective upon delivery by band as of the next business day
after dispatch. Notices sent by hand shall be deemed effective upon delivery and
nolices sent by registered or certified mail, relurn receipl requested shoil be deemed
effective five days afier mailing. Either parly may change its address by notice given
in necordance with this Section. Al such notices shall be deemed mede regardless of

whether of not the intended secipient refuses or fails 10 aceepl delivery thereol.

12 Waiver or Breach.

A waiver by either party of o breach of any provision of this Agrecment by the
other party shall nol be cffective unless in writing and shall nol operate or be

constyued as 2 waiver of any other or subsequent breach by the other purty. -

3.  Enlire Azreement. ' ‘

This instrument conlains the entire agscement of the parties. 1t may be
changed only by agreement in writing signed by ihe party ogainst whom enforcement

of any waiver, change, modilication, extension or discharge is sought.

v . -

4. Gavérning Law.

~ The agrecment shall be governed by and construed in accordance with the
laws of the Siatc of Mevada, 1f eny provision of this agrezment shal] be
snenforceable or invalid, such unenforceability or invatidity shall not alTect the

remaining provisions of this agreement. In the event of any action, proceeding or

IS 0000110
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countertlaim brought by either party hereto in connection with or arising under this
Agreement, the parties hereby agree Lo waive tral by jury in any such action or
procecding.

15.  Bindliog Effect.

Upon execution and delivery of this Agreement, this Agreement shali be
binding upon and inure (o the bene(it 1o the panties herelo and their respective heirs,
exccutors, sdminisiniors, successors, and permilted assigns. '

16.  Connterparts,

This Agrelemcm may be exccuted in one or more counlerparts, each of which
shall be desmed 1o be an original and all of which taken together shall constitwie pne
and the same agresment.

17.  Atforney’s Fees,
In the event that either party (o this Agreement commences a litigation
o :nl'm its rights hercunder, the prevailing parly in any such pany shall be entitled w0

reimbursement by the other party of the reasonable fees ond expenses of the prevailing

porty’s atiomeys,

IN WITNESS WHEREOQF, the partics hereto have excouled this Agreement

as of the day and year [irst abdve wrilten.

THE COMPANY
Summit Technologies, LLC

v — 78 Bl ofit=

Lewis B. HelfRicin, Tox Méhager

IS 0000111
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CONSULTANT

By:%

[ra Seaver, President

The undersigned acknowledges the applicability of end agrecs to be bound

individually w Wie provisions of Sections 6, 7 and 8 above.

H—

[ra Seaver
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AGREEMENT FOR PURCHASE AND SALE OF ASSETS
by and between
UT SUPPLIES, INC. and

SUMMIT TECHNOLOGTES, LLC

-This' agreemen is made &8s of March 30, 2007, at Bohemiz, New York, smong Ul
Supptics, Inc. (“Buyer'), n New York Corporation, and Summil Technologies, LLC, a New
York Limited Lisbility Company having its principal office st Bobemia, New York ("Seller”).

S.. Su)e and Purchase of Assols

a The Assets: Subject to the terms and conditions in this Agroement, Seller agrees
10 soll, masign, tremsfes, copvey, and deliver to Buyer, and Buyer egrecs o pwchase, all of
Seller’s tangible and intangible propeny, wherever located, incioding all waknown and
contingent rights, Seller's corporate name, goodwill, insurance and other coniract benefits,
intcllectual property rights, phonc aumbers, inteme!l domain rames and registrations, software
programs, such inventory as provided herein, equipment, furniture and machinery, and all other
tngible asseis usesd in-Seller’s business (collectively, the “Acquired Assens™), and a complelc
and scourate list of all of the Acquired Asscls is contained and listed in Exhibit A atached.
Expressly excluded from the Acquired Assets purchased by Buyer under this Agreement are all
accounts receivable of Seller (the “Accounts Receivable”),

b. ction of Aceounts Recelvable: Upon the closing of the sale of the Acquired
Assels (the “Closing™), Seller shall retain efl Accovnts Recejvable. Both Buyey and Seller
atknowlcdge that sfter the Closing, Buyer will be selling to customers (each, an “Accovnt
Debtor Custemer™) who, as of (he day of Closing (the “Closing Date’J, will continue to owe
Seller monies eagains! Accounis Receivable. Buyer agrecs that all monies collecied fom an
Account Debtor Customer shall go o the Scller firsy, unti] such Account Deblor Cestomer's
linbility 10 Seller is satisfied. In the cvent thal eny payment received by Buyer from an Account
Debtor Cusfomer exceeds the unpaid balance of the Account Reczivable awed by the cusiomer
to Selicr, the cnlire payment shall bé deposited in Buyer's eccount, end, within three [3) bosiness
days of clesrance of said fupds, Buyer shall deposil the portion due 1o Seller to Sellea™s
designated accounl. Upon payment in full of all monies due from an Accounl Debior Customer
10 Scller, 1] subsequent peynents by such customer shall be deposited into Buyer's acoount.
Buyes shall have the obligatlon to collect and deposit into Seller's dccount monjes received from
Seller's Account Deblor Customers for the first 100 days afler the Closing Date (the “Collection
Period™). During the Collection Period, Buyer shall deliver fo Scller weekly written reports to
Seller scoumting for all monles received by Buyer from each Account Debior Customer of
Seller and the araount depasited in Buyer's designated account. On or before the 1101k day after
the Clasing Date, Buyer shall give written notice 1o Seller of the outstanding balance duc on wl|
Accounts Reccivable of Scller, as of the 100th day afler the Closing Date (the 100 Day
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Repori™). Until the later of: (i} the 110th day sficr the Closing Date, (i) the date on which
Seller receives notice that Buyer does not elect 10 purchase the Accounts Receivable, and (fii) the
closing of Buyer's purchase of the Aczounts Receivable, Selier shall have the right, with pot less
than 24 howrs notice (0 Buyer, lo inspect Buyer's books and records cegarding the Accounts
Receivable and payment history of Seller’s Account Deblor Customers. [, afler the 100th day
after the Closing Date, a balance is stH owed to Seller, by any customer. of Scller, Buyer shall
nol make any further sales of product 1o such customer, until the later of: (f) (he Accounts
Receiveble due to Seller from said cuslomer have deen paid in Rl and ) the closing of the
sale of such Accovnts Reccivable 1o Buyer, a5 provided hereln. Comunencing on the 11 14h dsy
afier Oie Closing Daie, Seller shall bave the right to pursue collection of any Account Receivable
owed 10 Seller by any customer of Scller whose accounts are not purchased by Buyer, pursuant
to this Agreement. For the three month period following the 110th day efter the Closiog Date,
Buyer, and any of s affilistes, subsidiaries or divisions shall not seli any products to any
customer of Seller from whom en Accoun! Receiveble balance is owed 1o Seller, unless such
belence is peid in full prior v the expiration of said three month perod, if Buyer deemns not to
extend credit 10 any customer of Seller, Buyer may not seli any products iy such customer for a
period of three years from eny of Buyer's tranches. The partics may enior inlo separaic
agreesients on specific sccoyuts which will then ool fal] under the terms of this seefion.
Failure Lo comply with this provision sha!l be decmed a material default under this Agreement,

c Purchase of Accounts Reccivable: Within {en (10) days afley the 100 Day
Report is due 1o be delivered 1o Seller under Article 1.2, Buyer shatl nolify Seller of its intent to
pwchase any or all of the remaining Accounts Receivable of Seller, and shall specify the narre
of cach account being purchased, end the ouistanding balance of cach such secount. :The
purchase price for each account shall be the unpaid balance of the Account Receivable of the
Seller at the time of the Purchase, unless agreed otherwise by Selier and Buye. Payment for all
Accounts Receivable being purchased by Buyer from Seller shall be made in full within tea (10)
days afier Buyer's statcmcnut of intent to purchase the Accounts Receivable. Upon payment in
full (er any Accoum Receivable of Seller, Seller shell no longer have the right to collect said
sccount, and Buyer shall have the exclusive right lo collecl said Account Reccivable, Buyer
shall have no recourse against Selle: for the unpaid balance of any Account Receivable sold by
Seller W0 Buyer or {or any expenses of collection.  Seller mekes no representation s 1o the

. collocubility of any Accounts Receivable of Seller. Buyer shall hold harmless and indemmify

, Seller from and ngainst &l lisbitities, claims, causes of action, costs and expenses, including
reasocable anomeys fees, arising from the collection of any Account Receivable sold by Seller
1o Buyer, '

d. Retvrus
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6.. Purchase Price and Paywent for Acquired Assely
'8 Nou-Inventory Acquired Asseis: in consideretion for the sale and wwnsfer of

the Acquiced Asscls, cxclusive of Seller's inventory, including work in process, if sny
(collectively, the “laventory™), Buyer hereby aprees to pay Seller an nggregate of $250,000 as
-follows:

i On e Closing Dale, Buyer will pay by wire transfer 10 Scller, the sum of
$50,000; )

. On the Closing Dste, Buyer will deliver 1o Seller 8 duly etecuted

promissary note (in the form attached ay Exhibit B), dated as of the Closing Date,

in the principal amount of $200,000 payable in four payments of $50,000 (the

“Note™); fisst psyment lo be made 60 days aficr the Closing Diic; second

. payment 1o be made 90 days after the Closing Daie; third payment ta be made 360

* days afier the Closing Date; and last payment o be made 720 days after the
Closing Deie.

b. Allocation of Non-Inventory Purchnu Price: The purchase price {or the nen-
Inventary Acquired Asses shall be allocated as follows:

i Good will and intangible Acquired Assels — $150,000;
il Manufacturing equipment — $80,000; and
fii. Other tangible Acquired Assels — $20,000.

fuveatory Purchase: Buyer shall purchase certain of Seller's [nventory on e
Clnsmg Dare vader the following terms and conditions:

i. Scller has provided the Buyer with a current list of Seller’s Invenlory.
Buyer hay indicated those ilems thal he deems are not currenl Inventory (the

. “Excluded Inventory™}, and e Excluded Inventory shall not be parl of the
Acquired Asséts. Buyer agrocs 1o provide Seller with suitable warchouse space
for (he Excluded nventory for six (6) months afier the Clesing Date, ai no cod o
Seller. Buyer shall allow Seller sccess o the Excluded Inventory during regular
business hows,

i, The remaining Inventory (the “Sold Toventory™ shell be valued at
. Selier's cost as of the Closing Date, and shal) be purchased by Buyer. The
purchase price of the Sold Inventory shall be 50% of said value. The Buyer shall
- tmasfer this amount by wire ansfet into Scller’s designaled sccount on the
Cloging Date.

d. Defavlt on Note Payments: 1f any payment due under the Nole is nol
made timely, then, upon ten (10) days written nolice frora Seller to Buyer of such defanlt. and
the balance due under the Note shall immediately be deemed 1o be due end payable in full,
together with interest thereon from the date of default at the rate of nine (9%) percent per annum,

5
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Scller shall be entitied to immediately wke any ection against Buycr or Guarantor without
further potice.

Event of Defasli: A l'a:lum by Buyes o timely make eny payment due under the
Noie shall be deemed an event of default under this Agreement ("Event of Default™. A faihoe
by Buyer to Groely perform any obfigation under this Agreement, other than Simely payment of
the Note, and any other agrecments enlered into by Buyer in connection with 1his Agreement,
which defaull remains uncured afler teu (10) days nodce from Seller to Buyer, shall be. deemed
an Evert of Defavit Upon the occurrence of an Event of Default, the belance then due under the
Note shall be duz and payable in full, tggether with interest thercon al the rete of nine (3%)
petcent per annum, from the date of the Event of Deflauht

7.. Liabililies snd Sales Tax

A 1i is understood (hat, except us otherwiss cxpressly provided in this Agreement,
Buyer Is pot assuming any of Seller's lisbilities ar obligations. Provided Buyer performs all of
its obligations under Lhis Agreement, Seller agrees 1o pay any sales or use texes arising from the
sale of Acquired Assets and sold Accounts Receivable under this Agrecment,

b. Specifically, Buyer expressty excludes (1) any laxes, including income, sales, snd
use taxes imposod on Seller because of the sale of its essets and business; (2} any liabilities or
expenscs Seller incumred in negotisling and carrying out its obligations, or its dissolution and
liquidation, under this Agreemcnt (including stiomey fees or accountant fees); (3) epy
obligetions of Stller under any employce sgreement or any other agreemenis relating 1o
employes benefits that Selter has with any of its empioyees;, (4) any obligations incurred by
Seller prior 1o the Closing Date; (5) any liebilitics or obligalions incurred by Seller in violation
of, or as s result of Scller's vivlation of, this Agreement; (6) any obligetions or liabilities of
Sclier under my environmenial laws; and (7) eny obligations or hebilities of Seller for, or arising
out of, any proceading pending apainst Selles, or any tortous, unlewlul fraudulent conduct on
the part of Seller {ccllcctively, the "En!uded Obligations™).

c. Buyer shal have the right to withhold ftom the purchase price any amounts
necessary to provide for the payment of any sales or usc laxes arising from the sale of the
Acquired Assets or sold Accounts Receiveble that Seller does not pay and for which Buyer hes
become legally obligated 1o make such payments. Within five (5) days after delivery lo Buyer of
proof of payment by Seller, for such obligations, or delivery to Buyer of s duly executed releass

or satisfaction of such legal obligation of Buyer, Buyer shall deliver to Sclla oll amounts
wnhh:ld froni the purchasc price under this Article 3.3.

d. Seller will pay all sales, -use, and similar taowes arising from the fransfer-of the
Acquired Assets (other than taxes ont & party’s income). Buyer will not be responsibie fur any
busipess, ocoupation, withholding, or shmilas wx, ot any wxes of 2ny Xind fncurred by Seller
related 10 any period before e Closing Date.

¢ Seller egrees to indemnify and hold Buyer hanmless. from and agalnsi the
Excloded Obligations, all lisbilities for any taxes for which Scller is responsible under this
Agreement, mnd all liabilities, clayms, causes of aclion, costs end expenses, including reasonable

IS000156

AAQ00155




attorneys fees, arising from the Excluded Obligations and any taxes for which Scller is
respoasivle under this Agreement

f. Agcoun Lanbie: Scller shall remain responsible for ail accounts payable duc o
veadoss from Seller as of the Closing Date. Effective on the Closing Date, Buyer shall change

the format of purchase érders coming from Lhe Sumumit and Laserstar facilities to clearly indicate
that the purchase is being made by an entily other than Scller or Summit Laser Products, Inc.
(“Lmacr™)

8.. Lesse

a Buyer mnd. Scliar acknowledge that Selles’s existing use and occupancy of its
premises, located a1 95 Orville Or, Bobemia, NY 11716 (the “Premises™), is under a lease (the
“Lease™), deted 1271272000, fram Recksen FS Limiled Partaership (Landlord™), es landlord, w
Laser, es lenant, an accwnte and complete copy of which has been supplied to Buyer, and the
Loase will be assigned by Laser, and assumed by, Buyer, elfective as of, and for e}l liabilities
and obligations arising as of and afier, the Closing Date, subject to landlord’s consent. Buyer
end Scller shall use best efforts o obtain Landlord’s writico consent for said assignment and
assumption, provided kowever, thal Seller and Laser shall nol be required to incur eny cost in
obtaining said consenl. Any seourity deposit svailsble shall inurc to the benefit of the Buyer.

b. Buyer hereby agrees 10 hold harmless and indemuify Seller from and against af)
Viabilitics, claims, causes of action, costs and expenses, mr.ludmg reasoneble atiameys fegs,
incusred fler the Closing Date in connection with and/or msmg from the Lease, any obﬁgnUuns
due under the Leass, and/or use, occupancy, and/or possession of the Premises by Buyer and/or
any other person of entity prior to the date of Closing Drate,

2.0 bligation.

a Auached as Exhibit C is a list of Seller's inswrance policies, carriers, types of
insurance, account numbers, coverage, and premiums,  There shall be an adjusiment ot Closing
for all insurance premiums paid by Seller for the period afier the Closing Datz.  Buyer also
agrees o asswne apd discharge, in duc course, the loliowing obligalions as mey arise and
becomé due on and after-the date of this Agreement: (1) premiums payeble on Seller's insurance
policies, listed in Exhibiy €, for coverape an and efier the date of this Agreement, and (2) the
employment-of, and salaries and compensation duc {consistent With prior rates and practices} to,
b} employses of Seller, 1t is understood that Scller and Buyer have prorsted all of the expenses
atwritwable to said obligations and have adjusted the purchase price of the Acquired Assels
purchased in this Agreement accordingly.

b. Buyer hereby agrees ta indesinify and hold Seiler harmicss rom and againstall

lisbilities, claims, causes of ection, cosis and expenses, including reasonable sitomncys fees,
arising from any obligation assumed by Buyer under Articke 5.1, and/or an'y failore ol'Bnya [
limely pey any obligetion assumed by Buyer under Article 5.1.

0. Scller's Renrczentations, Warranties, snd Covenapts: Seller represents, warants, and
covmnls to Buyer a3 follows:

7
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Appnml, Auiltiority, snd Owoership:  All member approvals required for
Sell- lo entey into this Agreement and sell the Acquired Assets have been duly obtaioed, and
Seller has full power, avthority, end ownership to enter inta Lhis Agreement and (o effectuate all
of the rensaclions contermplaied, withown may conflict with any other restrictions or limitations,
whether imposed by or conlained in Seller's management agreement or by or in any lew, lega)
requircment, agreement, or olherwisc,

b. - Absence of Changes in Seller’s Business: Except for payroll, Since Jun 1, i001,
there hias nod been, to Seller’s knowledge, any:

i Transaction by Seller excepl in the ordibary course of its business ss
conducted on ihat date;

i, Material edverse change in the financial condition, liabilitics, pssets,
business, or results of opemationy, of prospects of Seller;

il Destruction, damage, or loss of any esset of Seller (insured or ninsured)
that materially and adversely effects the financial condition, business, results of
operations, or prospects of Seller;

iv. Revaluation or wrile-down by Seller of eny of its assets; cxcept for

inventory.

V. As of March 1,2007 there has been no increase in (he salary or other

compeasation payable or to become paysble by Scller 1o any of ity officers,

directors, or employees or declarstion, payment, or obligation of any kind for
- payment, by Scller, of a bonus o7 other additional salary or compensation to any

such ptrson;

vi. Sale or transfer of any asset of Seller, excepl in the ordinary course of
bustness;

vii. Amendment or terminstion of, or any releasc or waiver graated with
respect 10 apy contract, sgreement, or license to which Seller is a panty, except in
the ordinary course of business,

vili.  Loan or edvapce by Seller 10 any person other than ordinary advances 10
employees for travel expenses made in the ordinery course of business, or any
guaranty by Seller of any loan, deby, or other obligations of another persan;

s

x.  Encumbrance of any asset or property of Seller;

x. Waiver or telease of any right or claim of Selter, excepl in e ordinary
course of business;

. Commencement of, ar notice or thréat of commencement of, any
Proceeding apainst Scifer or the business, assets, or afTairs of Seller;

xit.  Unlon organizing cffosts, Jabor strike, olber labor trouble, or olaim of
wrongful discharge, ernploymen( distriminaticn, sexua] harassment, relaliatory
termingtion, or other unlawfol labor practice or ection;
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Wii.  Agreement by Seller to do any of the things described In the preceding
clauses {a) through (1); or

xiv.  Other event or condilion of apy characier that has or might seasonably
have a material adverse effect on the financial condilion, business, revults of
operation, assets, liabilities, or prospects of Seller.

€. Condition of Acquired Asseiy: All of the Fixed assets and equipment transforred
under [his Agreemienl are being sold “as-1s”, “where is”, subject 1o nonmel wear and tear, with no
represenistion or wWarranty as 1o their condition or fitness for ey particoter purchase. All of
Scller’s intangible rights, to Seller’s knowledge as of the date of this Agreement, arc solcly snd
exclusively ovncd by Selier without any infringement on any rights of others.

d Exlsting Relstlonships: Seller does not know of any plan or intesuion of any of

Seller's employces, material supphm or cusiomess to sever relationships or existing coniracls
with Sefler or lo take any other action that would adversely affect the business of Seller.

e Distributions and Compcnlmon Psymeals: Since Maurch 1, 2007, Sclley has
nol increased, or sgreed 10 any increass in, any salaries or compensations paid or paysble 1o eny
of its dicectors, employees, or consuliants.

K Claims and Litigation: There arc no lawsvils, treats of litigation, cleims, of
other demends affecting or involving Seller or ils business, known 10 Seller as of the date of this
Agreement, wising or accrulng before (he date of this Agreement, except the action cotited
“ACM Technelogies v. Summit Technologies LLC".

B Seller's Knowledge and Disclosure: Seller does nol know, or have reasan to
know, of any maliers, cocumences, or oiher information thet has not beea disclosed to Boyer and
than would mataially and sdversely affect the Acquired Asscts purchased by Buyer or its
conduct of the busipess involving such Acquired Assets. Moreover, no represenlation ar
warranty by Seller in ildis Agreement, or any documents fumished 1o Buyer by Seller, containg or
will contain.any unbrue stslement of b mslerial fact, or omit 1o stale a matesial fact necessery o
-maks the statements contined in these sources accurste.

h Reat: The obligations of Laser under the Lease, shall be paid in full for the period
through and including the Closing Date.
i. Tax Returns and Aadits/Books aud Records:

i Tux Filings. As of the Closiog Dale, within the times and in the manner
preseribed by law, Seller shall have Gled all federal, state, and local 1ax retums
required by Jaw end have paid in full all taxes, sssessments, penaltics, and fnterest
duc and payable, inchiding ol sales, use, and similer taxes, snd «l! payroll and
withholding taxes or similar payments then required (0 be withheld and paid by
Seller 1o any tax authority. There are no present dispules sbowt taxes of any nature
between Seller on the one hand, end eny tax cuthority, on the other. Meither the
Internal RevenueService nor any oticr tnx suthority has audited, or is in currently
suditing, any tax return of Scllear. No state or other jurisdietion {including any

9
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local governmental authority) with which Seller has not filed tax retorns bas
asserizd Lhat Seler is subjec to taxation by such jurisdiction. No tax authority bas
imposed of asserted any encumbrances on any of the assets or properties of Seller,
othrer than fiens on real property for wxes that are not yel due.

it. Bookts and Recards of Scller. Buyer agrees 1o hold Seller's boaks and
reconds {the “Records™), at Lthe Premises, 8t no cost to Seller, unti] the earlier of;
(i) seven (7) years afier the Closing Dals, and (ii) the dale that Buyer vacates the
Premises. Buyer will maiplain the Records in the same order and manmer as
presendy maintained by Seller and shall allow Seller sccess Lo sajd- Records
duting regular business bowrs. Buyer shall give Scller 30 days writieo notice and
20, opportunity o retrieve the Records, prior (o remaval of any such Records from
the Premises or destruclion of such Records.

11.. Selley Cooperailoy / Non-Compede: Scller agrees and covenants as follows:

a Name Change: Seller warranis that it bas grented 10 Buyer the exclusive rightin
perpetuity 10 use jts mame, "Sumsnil Technologics”, as part of Buyer's name for and in
connection with alt busiocss ofwhal:ver kind ard characler conducted previcusly by Seller, that
it has not granted and will not grant to eny other person the night Lo use, and thal it will ot itself
in the future use the name Suminit Technologics as part of any trade name, Cn Buyer's reques,
Sciler will undertake to change its corporate name 10 a dissimilar pame, and agrees to provide
Buyer, If Buyer 50 requests, the Certificate of Amendment to affect such name change in order to
penuit Buyer lo substitute that name for its own by a simullancous filing with the New York
Secretary of Stale or by other protective actions.

b Cooperation: Seller agrecs to ccoperate with Buyer, and on Buyes's rcasonable
request, to execute all documents end ake all actionsy 25 ayc reasonably necessary to perfect and
implement Buyar's full ownership of the Acquired Assets purchastd under this Agreement, W
protect the good will Uansferred, and to prevent any disruption of Buyer's business relating to
any of Seller’s employees, suppliers, customers, or other business relationships, provided that
Scller shall have no obiigetion to commence or prosecute or defend any litigation, arbitraton or
preceeding, and shall not be obligated Lo incur expenses in cxcess of $5000 in compliance with
this Article 7.2. The parties expressly agree thet the Stller shalf have no obligation to Buyer for
any claims arsing oul of Jnteliectual Propeny, including bwt nol limited to Copyrighy
Trademark, or Patents aclions made agninst the Buyer or Sefler afier the date of closing,

c Nom-compeiition: Seller will not, for a Gve (5) yewr period: from the Closing
Datz, direstly or Indirectly, engege in or pesform for, or permit its name to be used in conneclion
with, or carry on, of own any part of any business slmilar w the actlvitics, operations, and
business involving the sssels sold under this Agreement, as conducied by Seller as of the dale
heseof.

d Titlc to Acquircd Assets: Seller has good and marketsble title in and to all of the
Acquised Asu:u free nnd clear of a}f encumbrances, excepl 85 s¢l forth in Exhibit F anached.
c. Customers and Sales: Exhibit D ausched is & comect and current list of all

customers of Seller, as of the date of Closing,, together with summaries of the sales made 1o each
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customer dwing Seler's most recent fiscal yoar, Excepl-as indicated in Exhibit G, Seller's

officers, directors, end shareholdems have no iofommation, and e not awarc of any facts,

indicating thn wny of these cusiomers intends (0 cease doing businass with Seller or materially
alier the amouat of the business such customes is presently doiog with Seller.

1. Employment Contracts and Benefits: Exhibil £ atiched is = list of all of
Seller's mploymuu contrects, collective bargaining sgreements, and pension, bonws, profit-
shasing, stock option plany, or othes agreements providing for employec remuneration or
benefits. To the best of Seller's knowledge, as of the date of this Agreement, Sclles Is not in

default under any of these sgreemeals, nor has any event occurred that wilh nolice, lapse of time, -

or both, would constitute s default by Seller of any of these agreements. Seller's obligations
underthese agreemenis shall eease & of the Closing Date, and Seller makes no represemtation as
1o the mssigoability of such sgrecments.

g Insurance Polides: As of the date of this Agreement, Seller is not in default with
rrspwl lo payment of premiums on any policy of insurance listed on Exhibit C attached, and
there is no cleim pending under any ruch policies, as of the datz of this Agrecment.

h. Compliance with Laws: To Seler's knowledge, Scller has complicd fo al)

material respacts with all federal, state, and local statstes, Jaws, and regulations (including any

applicable building, zoning, environmental laws, or other law; ordinance, or regulation) affecling

the tarsiness or propertics of Seller or the operation of ils businegs. Seller has not wmezived any
* notice esverting any violation of any statute, law, or regulation that bas not be:n remedied bel‘on:
' ﬂ\e d:lr.ef tis Agreemnent.

i, " Ageeement Will Net Couse Breath or Violation: The execution, delivery, and

" performance of this Agreement by Seller and the consummation of the transactions contemplated
by this Agreement will not resul! in or constitule sny of the following: {a) a defaull or an evenl
that, with notice, lapsc of time, or both, would be a defauli, bresch, or violation of the

- mansgement sgrecment of Seller or any lease, license, promissory nole, conditiona) seles
coniract, commitment, indenture, or other agresment, instrument, of arrangemaent & which Scller
is a pariy or by which any of them or any nssets or propertics of any of them is bound; (b) an
gvent that would permil say party 0 terminsle zny agreoment 1o which Seller is  party or is
bound or o which any of Seller's essels is sbject or lo accelerale the maturity of any
indebiledness or other obligation of Seller; or (c) the creation or tmposltlon of any encumbrance
on-any cl' the propestics of Seller.

J- Anthority and Consents: Seller has the right, power, legal capacity, and
authority to enter into and pcrfurm its obligations under this agreenent (iocluding the sale of the
Acruired Assets (0 Buyer), and no approvals or consents of eny persons other thap Seller is
necessary in conneclion with the sale of Lhe Acquired Assets lo Buyer and the performance by
Scller of its obligations under this Agreemenl. The execution, delivery, and performance of this
Agreenoent by Seller and the consummtion of the wznseciions contemplated have been duly
authorized by all necessary sction on the past of Seller.

11
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k. Fervonpnel:  Exhibit F ottached is & list of the names and sddresses of alt
cmploytes, ageuls, and manufacturer’s representatives of Seller, as of the date of this
Agresment, stating the rates of compensation paysble 10 each,

L Full Disclosure: To the best of Seller's knowledge, none of the represcatations
and warranties made by Seller in this Ap’eemcnt. or in any certificats or memorandum femished
or to be famished, contains or will contain any untrus slatement of a material fact, or omits
state a malesial fact necessary to prevent the statements Bom being tisleading.

" resenistiops, Warranties, apd Covenants. Buyer represents and warrants to
Seller as follows:

A Statements Carrect and Complete: Al statements contained in this Article 8
are correcl aod complete as of the date of this Agreement, and will be correct and complete as of
the Closing Date (as though made then snd &5 though the Closing Date were substituted for the
date of this Agreement throughout this Asticls 8),

b. Organization of Buycr: Buyer is a corporatlon, duly organized, validly existing,
and in good standing under the laws of the State of New York.
c. Authorization of Transaciion: Buycr hes full power and authority to execute

and deliver this Agreement and the other documenis in connection with the transaction
contemplated hereunder and 10 perform it obllgations hetcunder snd thereunder.  This
Agreament and the other documents congtitute valid and legally binding obligations of Buyer,
‘enforceable in sccordance with their iorms and conditions.

d Futore Performance: Buyer will make 2l payments and paform all such
aclions us required of it by this Agrcement end the other docursents.

e Non-Coniravention: Neilher the execulion ner the delivery of this Agreement or
any of the other documents or the consurimadon of the transaclions conteroplaied hereby or
thereby will {s) viclate any constitution, law, statulc, regulalion, order os other restriction of any
goveronental entity ‘o which Buyer is subject or apy provision of the certificate of
incorporation, bylows or other organizalional documents of Buyer or (b} (i) conflict with or
rezult in ¢ breach of the lerms, eonditions or provisions of, {ii} constitute & defrult under, (iii)
result in the crestion of any licn or encumbrance upon Buyer's esscls pursuani to, (v) given any
third party the right to modify, tefminate or Bccelerate any obligafion under, (v) resull in o
violation of or wnder, or (vi) require any notice under any cootract to which Buyer is a party or
by which it is bound or to which any of its assels is subject {or will result in the imposition of
any licn or encumbrance upon any of its assels). .

£ Broker: No broker, finder or other person scting under Buyer’s suthoiity (or the
authority of sny affillste of Buyer) is entitled to any broker’s comunission or other fes in
connection with the transactions contemplated by this Agresment for which Seller could be
responsible.

& Disclosure: The representatons and warranties contained in this Ardeic § do nol
contain any untrue statement of the facts or omil to statc any fact nccessary in onder 10 make the
stalements and information contained in this Article § not misleading.
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h Sufficlent Funda: Buyes has available o it sufficient funds to consummate the
transactions contemplated hereby, and ressonsbly expects W have sufficicnt funds available to it
1o make: aJl paymnents due 1o Seller under this Agreemenl aficr the Closing Date,

Due Dlligenca Buyer hag fully investigated the exisience and condition, as of
thedne of tnis Agreement, of the Acquired Assels, and has bad full access w the Acguired

Assets 1o perform o)l due diligence that it deems appropriste in conncction with the ransactions -

contemplated by this Agresment, and Buyer ackoowledges that it is purchasiog the Acquired
Assets “as is” and “where is", subject 1o normal wear and tear, without represcntation or
warranty us 40 the condition and/or Giness of the Acquired Assets for any pmimlupurpou

i Retivement Benefits:  Buyer and Seller both acknowledge that Madalyn Helfstein
owns 100%: of Summif Laser Products, [nc, which in turn owns 65% of Selles and has contro] of

. the Scller.  As an induccment to conclude this wensaction, the Buyer sgrees 1o coptinue the
Insumnce benefits that Madelyn Helfsicin bas received from the Seller, including Mcdical
Insurance, until such Gime as ghe becomes eligible for Medicare benefits.

13. Closing

n The Closing will take place st the oflices of P&M, 675 Old Country Road,
Westbury, New York 11590, st 18:00 a.m. local time, on March 30, 2007, or at such other time
and plase as Buyer and Seller may agree in writing

b. Al the Closing, Seller must deliver or tause to be delivered to Buyer:

i Assignments of all persopal property leases of Sciler, a5 lessee, pfupuly
exccuted and scknowledged by Seller;

il Au assignroent Lo Buyer of the Lease, duly executed by Lascs;
iit. Abill of sale for the Acquired Assets, duly executed by Seller;

Tv. Certificd resolutions of Seller, in form satisfactory 1o counsc] for Buyer,
suthorizing the execulion and performance of this Agreement and all actions to be
taken by Seller under this Agreament;

v. A certificale exceulad by the managing member of Seller, certifying that
alf Seller’s representations and wamanties under this Agreemcat arc true s of the
Closing Date, as though each of those represcntation” and warranties *had be:n
made on that date; and

vi. An gpinion of Sclh-:r‘s counsel, daled os of the Closing Dale, as provided
for in this Agreement.

c. Siroultanecusly with the consummation of e transfer, Sefler through its officers,
egents, and employees, will put Buyoc into full possession and enjeyment of all Acquired Assets
10 be conveyed and transferred under this Agreement.

d At e Closing, sdjustments shell be mede to the purchase price forz (§) el
insurance premiums paid by Seller for the period after the Closing Dute, and (if) el cent,
13
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additional renl, snd utilities paid by Seller and/ar Laser, in conneclion with the Lease of the
Premisces, for the period after the Closing Date.

e Al the Closing, Buyer must deliver or cause lo be delivered 10 Seller the
following;
) i A wire translct, 1o such sccount as Seller shail designaie, in the amount of
$50,000;

i Buyer's duly execuied promissory note, deted as of the Closing Date, in
the principal amount of 200,000, in the form of Exhibil B hereto;

ii. A wire uansfer, o such sccount as Seller shall designate, in an arcount
equal to the purchase price for the Sold Inventory;

iv. An opinion of Buyer's counsel, daled as of the Clesing Date, 13 provided

for in this Agreement;

v. Certified resolutions of Buyer's board of directors and sharcholders, in
form satisfactory to counsel for Sella, suthorizing the execution and parformance
of this Agrecinent and all actions 10 be taken by Buyer under this Agreement and
wny olber documents t¢ be delivered in connection with this Apreement (the
“Transaction Decuments™);

vi. A cextificate duly execuled by Buyer's President, certifylog thai all

Buyes's representations and warmanlies under this Agreement are true as of the
Closing Dale, e3 though cach of those representetions and wasranties had been

made on that date; and
vii.  The Corporste Guranty executed by Uninet Imaging, toc. in the form of
Exthibit Q attached,

14.. Ceo § Pregedeni To Buyer's Performante

a The obligations of Buyer to purchase the Acquired Assels undeg this Agreement

are subject 1o the satisfacton, st or befare the Closing, of all the conditions set out below in this
Article 10.

b. All representations and warranlics by Seller in this Agreement, of in any written
statemaent that ‘will be delivered 10 Buyer by Scller under this Agreement are, to the best of
Sellers knowledge, true and correct in al] material respects an end as of the Closing Date, 85
though such representations end warranties were made on and as of that date,

c. " On or before the Closing Date, Scller will bave performed, salisfied, and
complied in all material respects with all eovenants, sgreements, and conditions thet it i3 required
by this Agreement o perform, comaply with, or sauisfy, before or af the Closing.

d. Duxing the period from the execution of this Agreement to the Closing Date, there
will nol have been any material adverse change in the financial condition or the results of
opeyutions of Scller, and Seller will zot have sustained any material loss or demage (o its inewred
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or uninsured assets that materiafly aflects its ability to conduct its business or the valug of the
Acquired Assets Lo be purchased by Buyer under Lhis Agrecment al the Closing.

<. Buyer wilt have received fom Seller's counsel, en opinion dated as of the Closing
Dite.,in fonc and sobstance satisfaciory o Buyer and its counsel, that:

i Seller is o limited kiability company duly (ormed, validly cxistimg, and in
good standing undes the laws of New York, and hes all requisite power 1o own its
properiics as now owned and operate ils business and has taz powes and authority
10 execute, delivey, and perform_its obligations under this Agreement and o
consummate the trensactions contemplated,

ii. The Agreemenl has been duly and validly aulhorized, execuled, and
delivered by Scller, and is valid and binding ageinst it end is caforceable against
Seller in eccordance with its lenms, except es limited by baoksupley and
insolvency laws and by other Isws end equitable principles affecting the rights of
creditors gencrally.

§il.  Neither (he execution or delivery of this Agreement oor tbe
consummation of the Uransactions coatemplated by this Agreement will constitue
a defsult or an event that would—with notice, lapse of time, or both—constitute o
defaull under, or viglstion or breach of, Seller's mambership apeement or
bylaws, ar, 1o the best of counsel's knowledge, of any indenture, license, Jease,
franchiss, encombrance, instrament, or other egreement o which Seller is a party
or by which it msy be bound.

f - No procecding, before any goverumental nuthority periaining to the transactions

contemiplated by this Agreement or 1o ils consummation, or thal could reasonably be expected 10
have 2 matcrial adversc cffcst on Scller, any of its businesses, assets, or financial conditions, or
the Acquired Assets will have been institated or threatened before the Closing Date.

g The execation; delivery, and performence of this Agreement by Seller, and the
consutomalion of the transaclions conernplated will hsve been duly authorized, and Buyer will
have reeeived copies of all resolutions of the members of Seller, and minutes pertaining 1o that
outhosization, ezrtified by their respeclive secrelnries.

h All necessary ngresments and-consents of any parties to the consummation of the
trensactions conlemplsied in this Agreement, or olherwise perlining to the matters covered by
i1, will have been obtained by Sclier and delivered to Buyer.

i. Seller shall have delivered to Buyer all Transaction Dociments and taken all
actiony requised to be delivered or taken by Seller under this Agreement, as of the Closing Date.
The form and- substance of all certificates, instruments, opinions, and other Transaction
Documenis delivered 10 Buyer under this Agreement must be sausfaclory in all reascnsble
respests to Buyer and its eounsel.

15.. Conditlong Precedent to Seller's Performacce

15
CADOCUME = TWEIVAZ~ 1L, OCALS~ (VT erp\XPgrpaivalSiommis_Mig_Metice 03-27-07 fac 1 Gasranly

15000165

- AA000164




B The obligations of Seller to sell and deliver the Acquired Asszls under this
Agregnsnt are subject 10 the satisfaction, &t or before the Closing, of all the conditions set out
below in this Article 11,

b. All represeniations and warrantics by Buyer in this Agreement or in any wrilteo
stateroent that will be deliversd to Seller by Buyer under this Agreement must be troe and carvect
in all materinl respects on mud as of the Closing Date, »s though such represenitations and
‘warraniies were made on and a3 of that date.

€ On or beforc the Closing Date, Buyer will have perfonmed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions Lhat it is required
by this Agreemment 10 petform, comply with or satisfy, before or 81 the Closing.

d During the peried from the execution of (his Agreement to the Closing Dene, there
will nol have been any muterial advesse change in the Gnancial condition or the results of
operstions of Buyer, and Buyer will not have sustained eny matesial loss or damage (o jts assets
thal materially effects ity ability to fully pesfonn its obligations under this Agreement at the
Closing and thereafter.

' Seller will have veceived from Buyer's counsc! a5 opinion, dated ss of the Clasing
Dalc, in form and substanee setisfactory to Seller and its counsel, that:

i Buyer is a corponation duly formed, validly existing, and in good standing
wnder the Jaws of the Statc of New York, and has all requisite corporale power
end suthorily o exccute, deliver, and perform ils obligations under this
Agreement, and to consummate the tansactions contemplated.

ii. The Agreement has been duly und validly euthorized, cxeeuled, and
delivered by Buyer, and is valid and binding against il and is enforceable against
Buyer in sccordanee wilh ils tenms, excepl as Jimited by benkruptcy and
insolvency Jaws and by other lzws and equitable principics affecting the rights of |
« credilors generally. .

iil. WNeither the cxecution nor delivery of this Aprecment, nor the
consunymation of the transactions coatemplaled by his Agreement will constitute
a default or an event that wounld-with notice, lapse of time or both-constitute o
default under, or violation or breach of, bayer's srdicles of incorporation or
bylaws, or, fo the best of counsel's knowledge, of any indentare, license, leasc,
franchise, encambrance, instrument or other agreement to which Buyer is m party
ar by which it may be.bound,

f No proceeding, before any govemmental sutherity pertaining te the transsctions
contemplated by this Agrecneat or to its consummation, or that could reasonably be expected 1o
have & matedial udverse effect on Buyer, any of its businesses, asscis or financial conditions, will
have been instituted or threatened before the Closing Dale.

e The executions, delivery, and performance of this Agreement by Buyer, and the
consunmstion of the ransactions cantemplated will have been duly authorized, and Selles will
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have yeceived copies of al) resolutions of the board of disectors of Buyer, and minutes pertaining
to that authorization, certified by Wicir respective secretanes.
h. All pecessary sgreements and consents of any parties Lo the consummation of the

transactions contempleted in this Agreement, or otherwise pestainiag 10 the maners covered by
it, will have been obtained by Buyer and deljvered (o Seller,

i A Puyer shall defivey 10 Seller alt Transaction Documents and have taken oll actions
required to be delivered or tzken by Buyer usder this Agreement, as of the Closing Date. The
form and substance of ell cartificates, instruments, opinions, and other Transaction Documents
defivered 10 Selley unda- this Agretment must be satisfactory in &}l reasonable respects w Seller
and s counsel

16.. Artiirafion

Any controversy or c.lmm erising out af or rclating o this Agreement, ot ils

) bmdxshllbesmhdbyﬁnding wbitretion in accordance with the cormmercial rules of the

Ameiican Arbigation Association, and judgment on the award rendered by the arbitrator(s) may

bo eptered in any court hnvingjurisdiction. The venue of any arbitration shal] be Nassau County,
New York,

17.. Nolices
" All potices, demands or other compunications to be given or delivered undzr this
L shall be in writlng and shall be personally delivered or, il meiled, sent %0 the
following rlevanl address or fo such other addross as the recipient party may have indicated Lo
the sending party in notice given pursuant to this Article 13.1:

L §F TO SELLER:
Lewis Helfstein
10 Meadowgate East
St. James, NY 13780

with a copy lo:

Pryor & Mandclup, L.L.P.,
§75 01d Country Road
Westbury, New York (1590
Afln: A, Scott Mandelup, Esq.
Fax: (516) 333.7333

fi. IF TO BUYER:
UI Supplies, Inc.
95 Orville Drive
Bohemia, New York 11716
Fax:

17
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b.

i TF TO UNINET:

Uninet lmaging, Ine.
11124 Washington Boulevard
Culver City, Cal. 90232

Any such notice shall be deemed given as of the date it is personally delivered or

sent by fax or e-pil 10 the recipient, or oze (§) business day afier being sent to the recipical by
reputsble ovemnight courier service {charges prepaid), or four (4) business days afler being
mailed w0 the recipient by certified or regisiered mail, retum receiptl requesied, and postage
prepaid  If any time period For giving notice or taking aclion expires on & day which is 2
Sanmpday, Sunday or legal holiday in the Stete of New York (any other day being a “business
day™), such time period shall eulamatically be exteoded to the next business day immediately
following such Saterday, Sunday or legal holiday.

18.. Copstructin

| 8

Excepl as otherwise provided herein:

i. Eutire AgreemenL This Agreernent covers the enlire tmderstandings of
Buyer and Seller regarding its subject matter, and supersedes all prior agreements
and understandings, and no modification ar amendment of its terms or eonditions
shall be effective unless in writing and signed by Buyer and Seller;

id. Successory and Asyigny. This Agreanan shal) inure to Gie benefit of,
and is binding on, the respestive successors, assigns, distibutees, heirs, and
perzonsl representatives of Buyer and Scller;

ii.  Headings. This Agreement shall not be interpreted by reference to any of
its tilles or headings, which are inserted for purposes of convenience oaly;

iv.  Waiver aud Release. This Agreement is subject to the waiyer and
rciease of any of iis requiremens, as long as the waiver or release is in writing
mnd signed by the party to be bound, but eny such waiver or releass shali be
construed narrowly and shall not be considered a waiver or relesise of eny further,
similar, or related requirenaent or octumence, Wnless expressly specified, end no
waiver by any party of any default, misrepresentation or breach of warmanty,
covenant or sgreement made or 10 be perfermed hercunder, whether inteational or
nol, shal] be deemed w0 cxtend lo any prior or subsequent defmult,
misvepresentstion or bresch of wammnty, covenanl or agreemest made or 1o be
performed hercunder or affect in any way any rights arsing by virtue of any prior
or subsequend such occurrence; ’

v Govaning Law and Yenue. This Agrezment is made in, and shall be
constiued under, the substantive laws of the State of New York, exclusive of
choicc of law principles. Nassau Counry, New York shall be the sole venue for
any action o7 arbitration brought pursuant 1o this agreement
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vi. Counterparts.  This Agreement may bt execuled in one or more
counterpans, each of which shall be deemed ap original, but all of which,
together, shall be deemed to constitute one and the same Agreement;

vii.  Severability. Any term or provision of this Agrecment that is invalid or
voenforceable in any situation in any jurisdiction shall not affect the validity or
enforecability of the remaining terms and provisions hereof or the validity or
coforceability of the offending Lerm or provision in any other situation or eny
other jurisdiction if such invalidity or unenforceability does not destroy the basis
of the bargain between Buyer and Seller;

vid., Expenses. Exceptas provided herein, each of Buyer and Seller will bear
their own costs and expenses (including lega) fees and expenses) incurred in
coznection with this Agresment and the trepsactions conlemplated hereby;

ix. Construction. The partics bave participated jointly in 1he negotimion and
drfling of this Agrecment, and in the event an ambiguity or question of iotent or
inferprelation arises, this Agreement shall be construed as if drafted jointly by the
Buyer and Seiler, and no presumption ar burdeo of proof shall arise favoring or
disfavoring any perty by virtuc of the authorship of any of the provisions of this
Agrecmenl;

& Exceptions. The word “including” shall mean “including withom
limitation”, and nothing in any schedule or exhibit attached berclo shall ‘be
deemed adequeie 1o disclose an exception 1o 8 represeniaiion or warranty made
herein, unless such schedule or exhibit identifies the excoptign with particalarity
and deseribes the relevant facts in dewil;

xi.  locorporation of Exbibits. The exhibits and any other docwments
annexed 1o this Agreemenl are incorporated herzin by reference aad mede a part

heseof,

xii. WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS IT MAY HAYE TO A TRIAL BY JURY IN RESPECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETQ, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
YERBAL OR WRITTEN} RELATING TO TRE FOREGOING, AND THIS
FROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIRS
HERETO TO ENTER INTO THIS AGREEMENT;

xili. Termination of Coveiianly, Representalions, and Warrautics. The
covenanls, representations, eand waraniies made by Seller andior Buyer in
Asticles 6 and 7, shall lenminate as of the Closing, and Buyer shell have no right
to etk indemnification based on & breach of e representation and/or warmanty

19
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made by Seller herein or in any other documenl cnlered into by Seller in
conneclion herewith; and
xv. No Impediroent to Liguidation, Nothing berein shal] be decroed or

constued so as W limit, resrict or impose sny impediment to Seller’s right w0
liguidae, dissolve, and wind up its affairs and 40 cease all business activities apd
operations sf such time as Sciler may determine following the Closing.

IN WITNESS WHEREOF, the prrtics have extcuicd this Agrecment as of the day and

yesr first wiitten above. -
SELLER:
Dated: Bohemin, New York
March __, 2007 Summit Technologics LLC
By:
Lewis B, Helfstein, Managing Member
BUYER:
Dated: _____,NewYork
March ___, 2007 UI Supplies, Inc.
By:
Nesior Saporiti, President
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EXHIBIT G
CUARANTEE of UNINET IMAGING, INC.
G'IIA.RANTEE, dated »s of March 30, 2007, by UniNet Imaging, Inc., & Californiz carporation
an office at 11124 Washington Boulevard, Quiver City, Cal. 90232 (“Guarnator”), w

Sommit Technologies LLC, a New York limited liskility company, havmg an eddress at 10
Meadowgate East, SL James, New York 11780 ("Summit*).

WITNESSETH:
WHEREAS, concarreatly herewith, Sumumit is selling certsin business sssets to UL

. Supplies, Inc. ("UT™), having an address at 95 Orville Drive, Bohemia, New York 11716,

pursusnt to sn Agreement for Purchase of Assets, dated as of March 30, 2007 between Summit,
seller, and UL, as baryer (the “Agreement”), and

WHEREAS, the sale of assets by Suromil to Ul under the Agreement is being closed
concurrently herewith; and

'WHEREAS, a portion of the purchase price under the Agroemen is being paid by Ul's
delivary, concurrently herewith, 10 Suramit's atlomey, as escow agent, of & promissory nole (e
“Noic™) payablc 10 Summil, in the amaount of $200,000; and

WHEREAS, in consideration of Summit’s sale of assels 1o UT, Ul has agreed to perfarm
certzin nther obligations provided for in the Agreement, and has delivered, concuryendy
herewith, 10 Summil's attomney, as escrow apent, an affidavit of confession of judgment {the
“Judgmeni™), in the amount of $100,000, as c-ollllenﬂ szcunty for UY's obligations under the

Note; and .

WHEREAS, in order Lo induce Summil 10 enter inie and perfonmn the Agreement,
Guarantor has ngreed to give this Guaranty of payment of the obligations of Ul under the
Agm.mmt. the Note, aad the Judgment;

NOWTHEREFORE, in consideration of Tm Dolla:s and other good and valuable
consideration, the receipt and suffi elc.ncy of which hercby are acknowledged, Guaranior -yees
as follows:

}. Guanntor does hereby unconditionally guaranty to Summit the due and
punciusl payment of. (a) all principal and interes evidenced by the Agreement, all exiensions,
reacwals of refinancings thereof, whenever due and payable, ali expenses of collection of the
smoums due under the Agreement; and of enforcement of the same and of this Guarenty,
including reasonable aliorneys® fees (each, an “Obligation”, and collectively the “Obligetions™).

21
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2. This Guaranty is irrevocable, continuing, indivisible and vnconditional and,
extept as olherwise provided horein, may be procecded upan immedistely afler fgifure by Ul 1o
pay eny of the Obligations, snd/at upon the occurrence of an “Event of Default”, as defied in
the Agreernent, without any prior action or proceeding ageinst U1, The Guarantor heveby
consents 10 and waives notice of the following, none of which shall affecy, change or discharge
the liability of the Guarantor hereunder: (&) any change in the termus of any agresment between
Ul and Summit; and (b) the acceplance, alteration, release or substitution by Summit of any
security for (he Obligations, whether provided by the Guaraptor or sny other person.

3. Ousranior hereby expressly waives the following: (2) acceptance and votice of
sceeptence of this Guaranty by Susmit; (b) notice of exiension of time of thegayment of, or
renewal or altesation of the tetms and conditions of, acy Obligations; (c) notice of any dermand
for payment, {d) notice of default or nonpayment as to any Obligations; (¢) ail other notices to
which the Guarsnior might otherwise be entitled in connection with this Guaranty o the
Obligetions of U1 hezeby guarantied; and {f) trial by jury and the right theretc in eny action or
proceeding of any kind or nahure, arising on, under or by rcason of, or relating tn any way Lo, this
Guaranty or the Obligations.

4. Guaranter bas nol and will nol sel up or claim any defense, counterciain, set-
off or other objection of any kind 10 any suit, eclion or proceeding a1 law, in equity, or otherwise,
or ko any donand or claim that may be instituted or made under wnd by virtue of this Guaranty.
All remedies of Summit by scason of or voder this Guaranty are separatc and cumulative
remedies, and i is agroed thal 1o onc of such remedies shall be deemed in exclusion of eny other

remexdies aveilsble to Summit,

5. Guarantor represents and warrants that the Guarantor has full power snd
authority 1o execuie, detiver and perform this Guaranty, and (hat neither the execation, delivery
nor perfosmance of Lhis Gueranty will violate any 1aw or regulation, or any order ar decree of
any couwt or governmental authority, or will conflict with, or result in the breach of, or cohstitute
s default under, any agreement or other instrument 1o which the Guarantor is a party ot by which
Guarenior may be bound, or will result in the creation or imposition of any lien, clsim or
encumbrance upon any property of Guarantor.

6. This Quararity may not be changed or taminated orally. No modificstion or
waiver of wny provision of this Guwanty shall be cffective unless such modification or waiver
shall be in writing and signed by Summit, and the same shall then be effective only for the period
and on the conditlons 2nd oy the specific insiasices and purposes specified in such wriing. No
couwse of dealing between Ouarantor and Summil in exercising any rights or remedics hereunder
shall operaic a3 & waiver or preciude the excreise of any other rights or remedies herzunder,

7. This Guaranty shall be coastrued in sccordunce with, and governed by, the
substantive laws of the Staie of New York, exclusive of chaice of law principles. No invalidiry,
liregularity, illegality or unenforcesbllity of any Obligaton shall afTect, impair or be a defense (o
the enforceabilily of this Guaranty. Notwilhstanding the invalidity, irreguluity, iliegality or

1S000172

AA000171



AFaytr ga

~e g

.
.
. -+

unenforceability of any Obligation of Ul to Sumumit, this Guarenty shail remain in ful) fors and
cffcct and shall be binding in accordance with its tenms upon Quarantor and the hewss, execartors,

administrators, successors and essigns of Guarantor.
. 8. This Guaranty shall be binding upon and inure to the benefit of Summit wad its
respeciive heirs, exesanors, administralors, successors and assigns.
IN WITNESS WHEREOQR, Guaranior has given and exccuted this Guaranty as afthe
date first above wrilten.

In the presence of; '
UnfNet Imuaging, Ioc.

Pt
CADOCUKE-TAENAZ- TLOTAL S~ { TenpXPppwiseSumyml_Mig_Notice_03-27-07 dec | Guarsnly
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1, Lowls Holfstein, hereby declate as follows;
. 1havepersonal knowledge of all mutiers stated hercin and am competent

to testify to the sams.
Iunanmomqmdamﬁuﬂuedmpmueomm courts in the State of

2,
Ira and Edythe Family Trust v Helf¥teln et al., Noevadz

New York, and sm & Defendant in
District Court Case No. A587003, in Department XL 1am also the managing agent of

Summit Tectmologies LLC. (“Sumumit™
In 2004, } negotiatod the purchass of certain assets, including intellectual

3.
property, (“Business Assels”) owned and developed by Plaintiffs, which were exchanged
for wx, fnterest in Swnmit Technologles, LLC (“2004 Sale”).  The pastics entered into 8
series of agreements, in ;whioh amopg other things, Plaintifi"s transferred their assets
from Natiunal Data Center, Inc, to Summit Technologies LLC, This resulted in Mr.
Seaver obtaining an ownership interest in Summit and a separate Conpulting and Non-
Competition Agreement, (“Consulting Agrecment”)

4, The Consulting Agreement and the attendant rolationship with Seaver
were considered sn esset of Summil, It provided Sumnmit & business advantage becanse
{t provided Snmmit scoess to Mr. Seaver’s infellectual sxpertise and reputstion in the
Imaging imlustry; it restrigted Mr. Seaver's abilities to disseminate information sbout the
company and it products; and, it kept Mr. Seaver fom competing with Sunamir, I ‘
enterad into a similar Consulting Agreement with Summit. |

5. 1'waa responsible for the drafiing of the Consulting Agreemsent. The
consulting egreement was pover an Employment Agrevment, and unt; thme was Seaver

A
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| ever an employee of Summit.
6.  The anti-assignment provision in the Consulting Agrecments was for the

benefit of Seaver and Swnmit, and Semmit walves any elaims with respect to the

enforcemont of it. .
7. In 2007, an agreement was entered into between the Uninet Defendants

and Swnmit Tectmologles, wherein Uniuet porchesed the assets of Summit. (The “2007

Sale") T was responiible for negotiating and epproving the Agroements for the 2007 Sale

on behalf of Summit., As part of the 2007 Sale, Uninet negotiated replacement consultmg
m between Uninet, myself and Mr. Seaver. [ exeouted 8 seplagement comsulting
sgrowment with Uninet on my own behalf. There wers negotiations between Uniuet and
'Se_wer foi a replacemsnt agreament, but to the best of my kmowledge was no such
eprocment was signed.
8. It is my understanding, that subsequent to the 2007 Sale to the Uninet
‘Defendants, Seaver has communicated directly with Uninel, and that Uninet promoted
their soquisition of Summit, inclading Summit’s relationship with Seaver. To the bost of
my kaowledge, Seaver has upheld his obligations under the Consulting Agreement to -
Surmnit end to Uninet, |
1declare under the penalty of perjury that the foregoing is true and comoet.

Lt

LEWIS
SUMMIT TECHNPLOGIES LLC,
7 /0 ’ "29
~ DATE '

Robert/ Helfstein dec.

CCCoo197
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J. Michael Oakes, Esq.

Nevada Bar No. 1999

FOLEY & OAKES, PC

850 East Bonneville Averue

Las Vegas, Nevada 89101

Tel.: (702) 384-2070

Fax: (702) 384-2128
mike@foleyoakes.com

Attorneys for Lewiy Helfstein, Madalyn
Helfstein, Swenmit Laser Products, Inc.,
Summis Technologies, LLC,
Defendants/Cross-Defendants

Electronically Filed
05/17/2010 01:03:22 PM

%j&w_

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION,

Plaintiffs,
Wl

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC, Ul
SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI and DOES 1 through 20,
and ROE entities 21 through 49, inclusive,

Defendants.

—————
e —

Ul SUPPLIES, UNINET IMAGING, INC,
NESTOR SAPORIT],
Counterclaimants,

Vs,

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION, and
ROE CORPORATIONS 101-200,

Counterdefendants.

109

CASENO. A587003
DEPTNO. XI

CROSS DEFENDANTS, LEWIS
HELFSTEIN, MADALYN

R
PROD
TE LLC’S REPLY
BRIEF ON MOTION FOR STAY OR

DISMISSAL, AND TO COMPEL
ARBITRATION

DATE:
TIME:

May 25, 2010
9:00 am.
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UI SUFPLIES, UNINET IMAGING and
NESTOR SAPORITI,

Cross-Claimants,

V3.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC,

Cross-Defendants.
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CROSS-DEFENDANTS, LEWIS HELFSTEIN, MADALYN HELFSTEIN,

SUMMIT LASER PRODUCTS, INC., AND SUMMIT TECHNOLOGIES, LLC’S
REPLY BRIEF ON MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION

COMES NOW Cross - Defendants, LEWIS HELFSTEIN, MADALYN HELFSTEIN,

or Dismissal, and to Compel Arbitration,

SUMMIT LASER PRODUCTS, INC., and SUMMIT TECHNOLOGIES, LLC, ( collectively
referred to herein as “the Summit Parties”), by and through their attorneys, J. Michacl Oakes,
of the law firm of Foley & Qakes, PC, and hereby submit their Reply Brief on Mation for Stay

DATED tis{7fh day of May, 2010.

FOLEY & OAKES, PC

Y Michael , Bsq.
Nevada Bar No. 1
850 East Bonaeville Averme
Las Vegas, Nevada 89101
(702) 384-2070
Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Surmmit Technologies, LLC,

Cross-Defendants

20of9
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MEMORANDUM OF POINTS AND AUTHORITIES
L

INTRODUCTION
The Opposition in this case has failed to establish any reason why the Court should not
“ grant the Motion. The existence of a valid arbitration agteement has been admitted, and in
acoordance with NRS 38.221, the Court should grant this Motion.

The opposing parties have attempted to argue that the moving partics are somehow
“indispensible” partics, that the action cannot proceed in their absence, and, therefore, the Court
should ignore the arbitration agreement. This argument is flawed in two critical respects. First,
a Crossclaim or Third Party Claim for indemnity or contribution is & “permissive” claim, not a
“compulsory” one, and there is no Nevada case standing for the proposition that a party who may
be liable to.a defendant for indemnity or contribution is an “indispensibls™ party. Second, even
if the movants were “indispensible”, there is no law to support the novel proposition that being
“indigpensible” negates a party’s valid agreement to arbitrate disputes.

The Crossclaim against the moving parties is severable from the claims asserted against
the Defendants by the Plaintiffs. The granting of this Motion will not interfere with the
adjudication of Plaintiffs’ case.

Finally, the opposing parties have argued that the venue provision, which requires that
any dispute between the moving parties and the Crossclaimants be adjudicated in Nassan
County, New York, is unconscionable. This argument is, itself, unconscionable. The Agreement
for Purchase and Sele of Assets was an egreement between two sophisticated parties, both of
whom were domiciled in New York. The Crossclaimant was the “buyer” in that transaction, and,

as such, if anyone had a superior bargaining position, it was the buyer. Thus, the Court should

——
e ——

honor the choice of venue clause that was contained in the Agreement.

30f9
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The venue issue goes primarily to the question of whether to dismiss or siay the
Crossclaim. In light of the choice of venue provision, this Coust would not be the appropriate
court to determine whether to confirm an arbitration award. Instead, venue for confirmation of
any arbitration award would be Nassau County, New York. Thus, the appropridte remedy in this
case i3 dismissal of the Crossclaim, rather than a stay thereof.

iL.

LEGAL ARGUMENT
Al NRS 38,221 requires the Court to enforce the Arbitration Agreement.

NRS 38.221(1)(b) states, upon receiving an opposition to a motion to combcl arbitration,

“the court ghall proceed summaerily to decide the issue and order the parties to arbitrate unless it

.t finds that there is no enforceable agreement to arbitrate.”

b
-]
A —

In this case, the existence of the Agreement to arbitrate is admitted, and it governs the
dispute raised i the Crossclaim. The Agreement coutaining the broad form mandatory
arbitration clause is the very same agreement that is the subject of the Crossclaim, which

alleges in Paragraph 10 that “Cross-defendants breached the term of the Sales Agrecmeat by

Hexposing Cross-claimants to alleged damages by Plaintiffs related to the Consulting

Agreement.”

Since the opposition has not shown that there is “mo enforceable agreement to
arbitrate,” the statute requires that the arbitration provision be enforted and that this motion be
granted.

The Opposition goes to great lengths to argue that the claim of the Plaintiffs against the
Cross-clalmants i3 frivolons, as would be any defense of the Crossclaim by these moving
parties. Obviocusly, these contentions arc disputed, but the more important point for this

motion is that the merits of the various claims have nothing to do with whether to enforce the

4 0f 9
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agreement o arbitrate, ' NRS 38.221(4) states that “The court may not refuse to order
arbitration becanse the claim subject to arbitration lacks merit or grounds for the claim have
not been established.” Determining whether the claims or defenses are meritorious will be the
job of the arbitrator.

Finafly, the Opposition has argued that, because the moving parties are “indispensible”,
it is necessary that the Court either dismiss the Plaiptiffs’ case or refuse to honmor the
arbitration agreement. However, as would be explained more fully below, there is nothing
“indispensible™ about a party agrinst whom a claim for contribution or indemnity is being
asserted. To the contrary, claims for contribution end indemnity are not compulsory claims,
and apy such claims can be severed from the underlying damwbyannﬁﬁagaimt
the Defendants of their choosing. On this point, NRS 38.221(7) states diat “If the court orders

L

Hi subject to the arbitration. If a claim subject to the arbitration is severable, the court may

arbitration, the court on just terms shall stay any judicial proceeding that involves a claim

Limit the stay to that claim.”

,im

1i
it
i

I

Defendants/Cross-claimsnts did not assume the Consulting Agreement with the Plaintiffs, they have o lisbility 1o
them. However, there is & great deal more to the Plaintiffs’ ¢laims against the Cross-Claimamts, as they will

"TbOppmhonnﬂwhuacmulhammreofthedumsofﬂmﬂmﬁl.mmsﬂml.umeme
Lq:hhmﬂncm

2 Of cowrse, In this case, due to the venve provision cantained in the Agreement, the moving parties are askiog
for a dismiseal, rather than s stay pending arbitration.

50f9
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B.  Clalms for contribution and indemuity are not compalsory claims, and may
be severed from the underlying case.

In opposing this Motion, the Cross-claimants have described their claims as follows:

——
Pye—

“, . . the first eight claims arise under Nevada Rule of Civil
Procedure 13(h). The remaining claims arise under Nevada Rule of
Civil Procedure 14(a) based on a theory of indemnification, which
constitote third-party claims.™ (see page 7 of Opposition)
Under NRCP 13(h), “persons other than those made parties to the original action may
be made parties to a counterclaim or crossclaim in accordance with the provision of Rules 19
and 20.” Thus, unlike compulsory counterclaims, which are made under NRCP 13(z), and
which must be asserted, the claims asserted under NRCP 13(h) are permissive in nare.
| Similarly, under NRCP 14(a), “at any time after commencement of the action a
defending party, as a third-party plaintiff, may cause a summons and complaint to be served
upon 4 person not a party 1o the action who is or may be liable to the third-party plaintiff for
all or part of the plaintiff's claim against the third-party plaintiff.” Again, the use of the word
“may” indicates that the claim is permissive, and, furthermore, NRCP 14(a) contemplates that
“gny party iay move to strike the third-party claim, or for its Mwm separate trial.”
Thus, contrary to the unsupported conclusion urged by the opposing parties, the case
between the plaintiff and the defendants can proceed forward without the moving parties.
C.  The forum selection clause was part of a freely negotisted agreement.
The Agrecment for Purchase and Sale of Assets was ay agreement between a New York

limited liability company and a New York corporation. Jn addition to the provisions calling
hfor magdatory arbitration of amy disputes, the agreemient contained the following provisions,
showing the strong commection of the parties to New York:

1) The first page of the Agreement recites that it is made at “Bohemia, New York”
ﬂ between a New York limited liability company and a New York corporation.

6of 9
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2)  Section 8.2 states “Buyer is a corporation, duly organized, validly existing, and in
good standing nnder the laws of the State of New York.”

3) Section 12.1 states “Apy controversy or claim arising owt of or relating to this
Agreement, or its breach, shall be settled by binding arbitration . . . The venue of
any arbitvation shall be Nassau County, New York.”

4) Sét:tion 13.1 provides for the manner of giving notices, and states that notices to
buyer shall be sent to “UI Supplies, Inc., 95 Orville Drive, Bohemia, New York,
11716.”

5) Section 14.1 (e) states “This Agreement is made in, and shall be construed under,
the substantive laws of the State of New York, exclusive of choice of law
principles. Nassau County, New York shall be the sole venne for any action or

ecbitration brought purssant 1o this Agreement.”

- 6) Section 14.1 (i) states “The parties have participated jointly in the negotiation and
drafting of this Agreement, and in the event an ambigaity or question of intent or
interpretation arises, this Agreement shali be construed as if drafted jointly by the
Buyer and Seller, and no presumption or burden of proof shall arise faveoring or
disfavoring any party by virtue of the authorship of any of the provisions of this

Agrecment.”
Thos, in summary, the Agreement for Purchase and Sale of Asscts had strong

conpections to the State of New York. This was a one time agreement, rather than being s

1| form contract that was used repetitively on a “take it or leave it” basis. The Agreement itself

recites that “the parties have participated jointly in the ncgotiation and drafting' of this

Agreement, . .”
These facts are in direct contrast to the facts described in Tandy Computer Leasing v.

Tecina’s Pizza, 105 Nev. 841, 784 P.2d 7 (1969), the primary case relied upon in the
Opposition. In Tandy, a Las Vegas pizza company leased computer equipment for use in their
Las Vegas pizza parlors. The leasc came about by visiting the Radio Shack computer center in
Las Vegss, Nevada. The lease agreement was a standard formcomract'thatcnn-tamdafomm

selection clmnse which stated jurisdiction would be in Texas and vemue in Fort Worth, Texas.

T of9
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Upon entry of default judgment in Texas against the lessee, the lessor sought to domesticate its

judgment in Nevada,

The Nevada Supreme Court affirmed the sciting aside of the foreign judgment, and

determined that the Texas courts had no personal jurisdiction over the Nevada lessees, and that

the Texas judgment was in violation of their due process rights.

The facts in this case are not anything like the facts described in the Tandy decision,
and there is nothing about the transaction before the Court that would render the forum
selection clause unconsciomable, Therefore, the Court should recognize the fully negotiated
agreement between the parties, and dismiss this action.

DATED this { Ty of May, 2010.

FOLEY & O

N W

ﬁucnaeT Oakes, Esq.

Nevada Bar No. 1999

8§50 East Bonneville Avenue

Las Vegas, Nevada 89101

(702) 384-2070

Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Summit Technologies, LLC,
Cross-Defendants

80of9
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' TE OF SERVICE BY MAIL Y FAC

1 hereby certify that a true and correct copy of the foregoing CROSS-DEFENDANTS,
LEWIS HELFSTEIN, MADALYN HELFSTEIN, SUMMIT LASER PRODUCTS, INC., AND
SUMMIT TECHNOLOGIES, LLC’'S REPLY BRIEF ON MOTION FOR STAY OR
DISMISSAL AND TO COMPEL ARBITRATION was served to those persons designated
below onthe 117 day of _7haw _, 2010:

X By placing a copy in the United States mail o the following parties and/or their
attomeys at their last known eddress(es), postage thereon fully paid,
addressed as follows below.

_ A By faxing to an operable facsimile machine of the following parties and/or their

attorneys at the fax numbers designated below, A copy of the ransmit
confirmation report is attached hereto.

Qary E. Schnitzer, Esq, Jefirey R. Albregts, Esq.
Michse] B. Lee, Esq. Santoro, Driggs, Walch, Keamey,
Kravitz, Schnitzer, Sloane & Johnson Chtd. Holley & Thompson

8985 S. Bastern Avenue, Suite 200 400 South Fourth Street

Las Vegas, NV 89123 Third Floor

Facsimile No. 702-362-2203 Las Vegas, NV 89101
Attorneys for Defendars Ul Supplies, Uninet Facsimile No. 702- 791-1912
Imaging and Nestor Saporiti Attorneys.for Plaintiffs
Byron L. Ames, Esq.

Jonathan D. Blum, Esq.

Tharpe & Howell

3425 CIiff Shadows Parkway, Suite 150

Las Vogas, NV 89129

Facsimile No. 702-562-3305

Attorneys for Plaintiffs

An Employee Of Foley & Oakes, PC

O0of9
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DISTRICT COURT

CLARX COUNTY, NEVADA

* * * * %
IRA AND EDYTHE SEAVER T
FAMILY TRUST, et al. .
Plaintiffs CASE NO. A-587003
vs,
DEPT. NO. XI
UL SUPPLIES, et al.
Transcript of
Defendants Proceedings
And related gages and parties

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

HEARING

ON MOTIONSE

TUESDAY, MAY 25, 2010

APPEARANCES:

FOR THE PLAINTIFF:

FOR THE DEFENDANT:

COURT RECORDER:

JILL HAWKINS
District Court

Proceedings recorded by audio-

JEFFREY R. ALBREGTS, ESQ.
BRIAN ANDERSON, ESQ.

MICHAEL B. LEE, ESQ.
JOHN M. OAKES, ESQ.

TRANSCRIPTION BY:
FLORENCE HOYT
Las Vegas, Nevada 89146

vigual recording, transcript

produced by transcription service.
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LAS VEGAS, NEVADA, TUESDAY, MAY 25, 2010, 9:50 A.M.
(Court was called to order)
THE COURT: Seaver Family Trust versus UI Supplies.
MR. ANDERSON: Your Honor, Mr. Albregts I know ‘
wanted to be here. Could you trail us for --
THE COURT: Even though his cell phone went off

during my hearing already this wmorning?

MR. ANDERSON: If you want to go forward with it, we

can.
THE COURT: Well, let's wait for him.
(Court recessed at 9:50 a.m., until 10:19 a.m.}
THE COURT: 1Is anybody here on Seaver versus UNI
Holdings?

- MR. ANDERSON: There's Mr. Albregts. Yes,

THE COURT: Is everyone here?

MR. OAKES: Good morning, Your Honor. Michael Oakes
representing Lewis Helfstein, Madalyn Helfstein, Summit
Technologies, and Summit Laser Products.

MR. LEE: Michael Lee representing Uninet
defendants.

MR. ALBREGTS: Jeff Albregts on behalf of the
plaintiffs. My apology for being late and my earlier cell
phone faux pas, Your Honor.

THE COURT: All right. Mr. Oakes.

MR. OAKES: Your Honor, I have a wmotion to compel

AA000186
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arbitration or for stay or dismissal. The basie is a written
agreement provides for mandatory arbitration of disputes
between our resgpective clients. It also provides that venue
for any litigation or arbitration shall be Nassau County, New
York. It is a contract between two New York entities. The
Court should enforce it. As a remedy here I think it would be
a waste to merely stay the case, because if this goes to
arbitration and then needs to be confirmed, the place to do
that is Nassau County. And therefore we're asking for
dismissal without prejudice at this time.

THE COURT: COkay.

MR. LEE: Good morning, Your Honor. Michael Lee.
I'll try to be brief today. As we appeared before you last
Thursday I indicated that this was a case that was completely
a fraud case brought by the plaintiff. In particular, the
exhibit attached to Mr. Helfstein's motion here contains the
exhibit that says that the consulting agreement with our
receiver isn't being assumed., The only reason I bring that to
your attention is that we did not bring a lawsuit in this
case. We did not choose Nevada as the jurisdiction. We did
not choose Nevada as the venue.

What happened in this case is that Mr. Seaver and
his -- the other plaintiffs filed a complaint in Nevada
against our -- against my clients and against Mr. Helfstein.

In that complaint he asserts that there are allegations

AA000187
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arising out of the consulting agreement. Within the
congulting agreement, the plain language, it contains a choice
of venue clause that states that Nevada is the jurisdiction.

Under the Rules of Civil Procedure 13(h), l1l4(a), we
have the right to bring a cross-claim against Mr. Helfstein
which does not arise under the asset purchase agreement.

~As I put in my brief, the claims under 13{h) claim
that Mr. Helfstein is an indispensable party to the claims
that Mr. Seaver is bringing against our clients. In that
light we wanted to brief -- briefly over the facts of the
case, there was a consulting agreement entered between these
two parties in 2004. In that it set certain obligations
between the parties. Our client was not a party to that
agreement.

In 2007 our client entered into the asset purchase
agreement with Mr. Helfstein and his entities. Within that
agreement, as I stated to you earlier, which his exhibits
clearly demonstrate, we did not assume the consulting
agreement with that party.

THE COURT: And that's the fully initialed
Exhibit E?

MR. LEE: Fully initialed Exhibit E, yes.

What's also notable about that Exhibit E is that the
plaintiff had notice of this document back in December of

2007. It's part of their initial production of documents.
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Just also indicating the frivolous nature of the lawsuit.

Now, in terms of the motion before us today, the
choice of venue, the arbitration clause, that would be all
great if we brought this claim. We didn't. This case arises
under the consulting agreemént, and under the ceonsulting
agreement it sets Nevada as the jurisdiction. Mr. Seaver in
some type of procedural maneuvering decided to dismiss Mr.
Helfstein from this case. I believe it's collusion between
the two of them to direct their damages towards our clients
because he has the deeper pockets. Ultimately, as I stated
before, under the Nevada Rules of Civil Procedure we have a
right to eeek the cross-claims against him because he's an
indispensable party, which is an issue to my countermotion.

Also, under Rule 14(a) we have the right to seek to
indemnification claims against him if we're liable for any
damages to the plaintiffs. BAs we stated and their documents
clearly show, we never assumed those -- that agreement, so we
shouldn't have any damages owed to them under those
agreements.

Now, if you agree that the choice of forum is
correct and the asset purchase agreement is correct, then my
countexmotions come into play. The first countermotion is to
stay the proceedings that the plaintiff had filed against my
client. Under the --

THE COURT: Let's talk about the arbitration
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provision for a minute. 1Is it your position that because thie
is essentially an indemnity claim that it is not a controversy
or claim arising out of or relating to the asset purchase
agreement?

MR. LEE: Well, the dispute in this matter arises
out of the consulting agreement, not the asset purchase
agreement.

THE COURT: So that would be, yes, Judge, that's my
position?

MR. LEE: My position is that the way that you're
construing it is -- if you construe it globally, yes. There
is the asset purchase agreement that says that any dispute,
any c¢laim has to be arbitrated. But we're not the plaintiff
in this case. We're bringing a compulsory claim against the
Helfstein defendants. This is arising out of the plaintiffs'
action, which arises out of the consulting agreement. We are
not a party to the consulting agreement. And that's why when
I go to my countermotions here the Helfstein defendants are an
indispensable party under Rule 189.

Under Rule 19, it also relatea back to Rule 13(h),
that if someone is an indispensable party, then they can be
added to a party -- added as an additional defendant in this
action. Which has occurred.

Now, when you're asking about the arbitration

clauses, the plaintiffs in this case don't have any standing
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to assert a cause of action under the asset purchase
agreement. What they're bringing is the cause of action under
the consulting agreement. I don't want to go in circles here,
but under that agreement this jurisdiction is proper. Under
the Nevada Rules of Civil Procedure, under the rules of
efficiency, under the rules of simple fairmess, the Helfstein
defendants are a proper defendant in that case, and
arbitration enforcing and compelling the arbitration is
proper.

Now, on the other hand, if you find that the asset
purchase agreement controls, that arbitration clause controls,
then the action that Mr. Seaver and the plaintiffs are
bringing against my client should be stayed. They should be
stayed because the ultimate issue that they're bringing causes
of action against us relates to the asset purchase agreement
whether or not we assume the consulting agreement. Which the
plain language clearly states it doesn't, and there's no
dispute on this side of the table that says that we assumed
it.

On the other hand, if you agree that it controls and
they're also the indispensable parties, then plaintiffs’
action against us should be dismissed because it's improper --
or it's impossible for them to go ahead and bring the
Helfstein defendants into this case.

I will then turn it over to Mxr. Albregts.
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THE COURT: No, not Mr. Albregts. Mr. Cakes.

MR. LEE: Mr. Oakes. Excuse me.

THE COURT: Mr. Albregts doean't care.

_ MR. OAKES: Your Honor, I don't know how far I need
to go. An indemnity claim is not a compulsory claim, it's a
permissive claim, as Your Honor well knows.

THE COURT: I know that. And I know that there's
nothing that requires us to resolve them all at the same time.
It just makes a lot more sense to resolve them all at the same
time.

MR. OAKES: Doesn't make sense when you have a
contract that says you'll resolve your dispute in another
jurisdiction. And that's what we're asking you to enforce,
Your Honor.

THE CQURT: Okay. Here the provision in the asset
purchase agreement is not the basis for the claims that had
been made in this case. For that reason the Court is
declining to grant the motion to compel arbitration.

MR. LEE: You want me to prepare the order?

THE COURT: Sure.

All right. Did you get my message about the
stipulated protective orders that you gave me, that I need a
two-stage disclosure and if you have questions talk to the
guys over in that corner or the guys over in that corner on

the back row about confidential and highly confidential
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documenta.

UNIDENTIFIED SPEAKER: Which one of the guys, Your
Honor?

THE COURT: Well, any of the guys of that case.

They have made it an art form.

MR. ALBREGTS: I've learned that recently, and I'm
led to believe, Your Honor, that we got our two versions over
there like you wanted, and I thought -- I won't speak for --

THE COURT: The note I have is I received a revised
protective order from the plaintiff but not the defendant.

And since Mr. Oakes is now part of the case at least for the
moment, he probably should be involved in the process.

MR. LEE: I believe the email to your office went to
Mr. Anderson.

MR. ALBREGTS: I'm the plaintiff, so I got mine and
yours. I was in trial Thursday and Friday, Your Honor. I
apologize,

THE COURT: You did what you were supposed to.

MR. LEE: So you just want us to meet and confer and
gsee 1f we can reach another --

THE COURT: Yeah. I need two stages, because not
all of the documents will be information that Mr. Seaver
cannot see. Some of the documents may be documents Mr. Seaver
cannot see.

MR. LEE: Thank you, Your HOnor.
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MR. OAKES: Thank you very much, Your Honor.

THE COURT: Have a nice day.

MR. ALBREGTS: So am I -- I'm sorry. Am I to

provide another -- I apologize -- protective order to you?

THE COURT: You did well.

MR. ALBREGTS: Thank you, Your Honor.

THE PROCEEDINGS CONCLUDED AT 10:28 A.M.

* * * & ¥
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegaa, Nevada 89146

MW @/22/10

FLORENCE HOYT, TRANSCRIBER DATE
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DISTRICT COURT '
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY TRUST, | CaseNo. A587003
_IRA SEAVER, CIRCLE CONSULTING :

CORPORATION - | Dept. No. xax
 Plaintiff,
V8

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
IMAGING, INC., NESTOR SAPORITI and DOBS | Date of Hearing: May 25, 2010
Time of Hearing: 9:00 a.m.

Ul SUPPLIES, UNINET IMAGING, INC., NOTICE, OF ENTRY OF ORDER

Counter-Claimants
VE.

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
W’I’Iﬂﬂ; and ROE CORPORATIONS

Counter-Defendants .

Page Lof 3

AAD00196




UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI o

Cross-Claimants
" .

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER, FRODUCTS, INC., SUMMIT
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' Cross-Defendants

OF ENTRY

YOU, AND EACH OF YOU, will please take notice that im Order Deaying Motion to Stayor
Dismisi was entored in this matter an June 15, 2010. A copy of sxid Order Denying Motion to Stay or
Dismiss is sttached hereto nndmpmxedhmﬂlbymfﬂm

DATED this /6 _dsy of June, 2010,

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD.

MICHAEL B. , 10122
8985 S. Eumlin'vme,msmm )
BT
lec: (72) 362-208.
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRASEAV%CIRCIBCONSUL’IWG
CORPORATION

Plaintift,
v

LEWIS HELFSTHIN, MADALYN HELFSTEIN,
SUMMIT MSTRPROD%SUM

TECHNOLOGIES L1C, UL
IMAGING, INC., NESTOR SAPORITI and DOES
I theough 20, and ROE entities 21 throngh 40,

Defendants.

T SUPPLIES, UNINET IMAGING, INC,,
NESTOR SAPORITI

Counter-Claimants
v

IRA AND EDYTHE SEAVER FAMILY TRUST,
SULTING

IRA SEAVER, CIRCLE CON
Wn@«; and ROE CORPORATIONS

Connter-Defendanis

Case No. A587003
Dept No. X1

ORDER DENYING MOTION 1O STAY
OR DISMISS

Date of Hearing: My 25, 2010
Time of Hearing: 9:00 am..
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" Laa Vegas, Nevada 9123

DRDER DENY NG RO ION JOS 1A

THIS MATTER was act for hearing on the 25trdayof My, 20T0; oa Croes-Defendants
Lewis Helfytein, Madalyn Helfitein, and Surmit Laser ("Croas-Defiendants™) Motion for Stay or
Dismissal, snd to Compel Arbitration (“Motion”), by and through their snomeys of record, the law
firm of Foley & Oukez, P.C., wod Cross-Claimants UI Supplies, UniNet Imaging, and Nostor Saporiti
(collectively afecred to 28 the “Cross-Claimants™), by and throogh their sttornoys of record, the law
firm of Kraviz, Schnitzer, Sioans & Johnson, Chitd., and this Honorable Court having considered the
papers and pleadings on file hersin, and entertaining oral argaments, the Conrt bereby issucs the

IT IS HEREBY ORDERED, ADJUDGED, AND DECRERD, that Cross-Defendants
mnnm“mcmm'mmwwmmmmﬂ
2007 Agresment for Purchase and Sale of Asseis by and between UI Supplies, INC., snd SUMMIT
TECHNOLOGIES, LLC. (“Asset Purchase Agreement™). As such, tho binding arbitrution clauss,
choice of forum, and choice of law provisions of the Assot Purchsso Agreement do not apply.

IT IS FURTHER ORDERED, ADJUDGED, AND DECRERD, thst Cross-Claimants'
Counter-Motions are also DENIED as moot.

Deted thia {0 _dayof Jyns-, 2010.

quhne: 222-4142
Facsmmile: g% 362-2203
Atiornsys for Cross-Claimanty
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NOTC .
J, Michsel Onkes, Esq.

Nevada Bar No. 1999 ' % i‘&a““‘"‘
FOLEY & OAKES, PC CLERK OF THE GOURT
850'East Boaneville Avenue

uLas Vegas, Nevada 89101

Tel.: (702) 384-2070

Fax: (702) 384-2128

mike{@foleyoakes.com
Attorneysy for Lewis Helfstein, Madalyn
Helfsteln, Summit Laser Products, Inc.,

And Swanmit Teclmologies, LLC,
Cross-Defendanis Filed through Wiznet on July 7, 2010

DISTRICT COURT
CLARK COUNTY, NEVADA

4IRAANDEDY'1'HE SEAVER FAMILY CASENO. A587003
LTRUST,IRASEAVER. CIRCLE DEPTNO. X1
CONSULTING CORPORATION,

Plaintiffs, NOTICE OF ARPEAL

vs.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC, UI
SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI and DOES 1 through 20,
and ROE entitics 21 through 40, inclusive,

Defendants.
Ul SUPPLIES, UNINET IMAGING, INC,
NESTOR SAPORITI,
Counterclaimants,
V8.
IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION, and
Hﬁ ROE CORPORATIONS 101-200,
Counterdefendants.
lof3

AA000201




FOLEY
OAKES

o N W R e

[ T Sy — [
o O &a G 2 6 B &2 B

Ul SUPPLIES, UNINET IMAGING and
NESTOR SAPORITI,

Cross~Claimants,
vs.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC,

Cross-Defendants.

NOTICE IS HEREBY GIVEN that Lewis Helfstein, Madalyn Helfstein, Summit Laser

Products, Inc., and Summit Technologies, LLC, hereby appeal to the Supreme Court of the State
of Nevada from the Order Denying Motion To Stay Or Dismiss, entered herein on June 15, 2010.

DATED this 7] Lday of July, 2010,
FOLEY & OAKES, PC

J"Michae] Oakes, Esq.

Nevada Bar No. 1999

850 East Bonneville Avenue

Las Vegas, Nevada 89101-5909
Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
' ' And Summit Technologies, LLC,

Cross-Defendants
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ATE OF SERVI

1 hereby certify that a true and correct copy of the foregoing NOTICE OF APPEAL was

mmﬂmmwwmmhﬁdayof% 2010:

K By placing a copy in the United States mail to the following
parties and/or their sttomeys at their last known
address{cs), postage thereon fully paid, addressed as
follows below.

By faxing to an operable facsimile machine of the following
partics and/or their attorneys at the fax numbers
designated below. A copy of the transmit

confirmation report is attached hereto.

Gary E. Schnitzer, Esq, Jeffrey R. Albregts, Esq.

Michael B. Les, Esq. Santoro, Driggs, Walch, Keamey,
Kravitz, Schoitzer, Sloane & Johnson Chtd. Holley & Thompson

8985 S. Bastern Avenne, Suite 200 400 South Fourth Street

Las Vegas, NV 89123 Third Floor

Facsimile No. 702-362-2203 Las Vegas, NV 89101

Aitorneys for Defendants/Cross Claimants, Facsimile No. 702- 791-1912

wh

UI Supplies, Uninet Imaging and Nestor Saporiti Attorneys for Plaintiffy

Byron L. Ames, Esq.
Jonathan D. Bhum, Esq.
Tharpe & Howell

3425 Cliff Shadows Parkway, Saite 150
Las Vegas, NV 89129

Facsimile No. 702-562-3305
Anorneys for Plairtiffs

—

An Employee Of Foley & Oakes, PC
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the format of purchase orders coming from the Summit and Laserstar facilities to clearly indicate
that the purchase is being made by an entity other than Seller or Sumumit Laser Products, Inc.
(“Laser™)

4. Lease

4.1 Buyer and Seller acknowledge that Seller’s existing use and occupancy of its
pramises, located at 95 Orville Dr, Bohemia, NY 11716 (the “Premises”), is under a lease (the
“Lease™), dated 12/12/2000, from Reckson FS Limited Partnership (“Landiord™), 2s landlord, to
Laser, as tenznt, an accuraie and complete copy of which has been supplied to Buyer, and the
Lease will be assigned by Laser, and assumed by, Buyez, effective as of, and for afl Labilities
and obligstions arising 8s of and after, the Closing Date, subject t0 landlord’s consent. Buyer
and Seller shall nse best efforts to obtain Landlord’s written consent for said assignment and
assumption, provided however, that Seller and Laser shall not be required to incur any cost in
obtaining said consent. Any security deposit available shall imure to the benefit of the Buyer.

42 Buyer hereby agrees to hold hamless and indemnify Seiler from and against all
liabilities, claims, camses of action, costs and expenses, including reasonable attomeys fees,
incurred-after the Closing Dete in connection with and/or arising from the Lease, any obligations
doe under the Lease, and/ct nse, occupsncy, and/or possession of the Premises by Buyer sud/or
any other person or eatity prior to the date of Closing Date.

5. Other Obligations

5.1 Attached as Exhibit C is a list of Seller’s insurence policies, carriers, types of
insurance, account mumbers, coverage, and premiums. There shall be an adjustment at Closing
for all insurance premiums peid by Seller for the period afier the Closing Date. Buyer also
agrees to assame and discharge, in due course, the following obligations as may avisc and
become due on and after the date of this Agreement: (1) premiums paysble on Seller’s insurance
policies, listed in Exhibit C, for coverage on and after the date of this Agreemest, and (2) the
employment of, and salaries and compensation due (consistent with prior rates and practices) 1o,
all employees of Seller. It is understood that Seller and Buyer have prorsted all of the expenses
attributable to said obligations end have adjusted the purchase price of the Acquired Assets
purchased in this Agreement accordingly.

52 Buyer hereby agrees to indemnify and hold Seller hannless from and against all
lisbilities, claims, causes of action, costs and expenses, including reasonsble attomeys fees,
arising from any obligation assumed by Buyer under Article 5.1, and/or any failore of Buyer to
timely pay any obligation assumed by Buyer under Article 5.1.

6 DIEICRERE

covenants to yer ﬁoﬂe:

6.1 Approval, Authority, and Ownership: All member approvals required for
Seller to enter into this Agreement and sell the Acguired Assets have been duly obteined, and
Seller has fall power, suthority, and ownership to exter into this Agreament and to effectuate all
of the transactions contemplated, without any conflict with any other restrictions or limitations,

5
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whether imposed by or contained in Seller's management agreement or by or in any law, legal
requirement, agreement, or otherwise;

6.2

AhmeeofchllsﬂhSdkr'sBmima:qu)tﬁxpaym]LSineelanl,mO?,

there has not been, to Seller’s knowledge, any:

(a) TrmachonbySalla‘exceptmtheordmnrycomeofmbmmwsas
oconducted on that date;

(b)  Materinl adverse change in the finamcial condition, labilitics, assets,

~ business, or results of operations, or prospects of Seller;

© Destruction, damage, or loss of any asset of Seller (insured or uninsured)
that materially and adversely affects the financial condition, basiness, results of
operations, or prospects of Seller;

_Ld) Revaluation or write-down by Seller of any of its assets; except for
mventory. )

(e}  As of Maxch 1,2007 there has been no increase in the selary or other
compensation payable or to0 become payable by Seller to any of its officers,
directors, or employees or declarstion, payment, or obligation of any kind for
puyment, by Seller, of a bonus or other additional salary or compensation to any
sach persor;

o Sale or transfer of eny asset of Seller, except in the ordinaxy course of
business;

(®  Amendment or tenmination of, or any release or waiver granted with
Tespect t0 any coniract, agreement, or license to which Seller is a party, except in
the ordinary course of business;

() Loan or sivence by Seller to sny person ofher thau ondinary advances to
employees for tsavel expenses made in the ordinary course of business, or any
guaranty by Seller of any loan, debt, or other obligations of another person;

@) Encambrance of any asset or property of Seller;

)] Wmverorrdeueofanynghtordmmof&lh uweptmthemﬂmary
course of business;

k) Commmmtoﬂormhceattnutofcmmmtof,my
Proceeding against Seller or the business, assets, or affairs of Seller;
@® Union organizing efforts, labar strike, other 1abor trouble, or clamn of
wrongful discharge, employment discrimination, sexmal hamssment, retaliatory
mﬁnnﬁon,o;olhumlawﬁlllabamcﬁcemnﬁm;
(m) Agreement by Seller to do any of the things described in the preceding
¢lanses (a) through (I); or

6
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(n)  Other event or condition of any character that has or might reasonably
have a material adverse effect on the financial condition, .business, results of
operation, assets, liabilitics, or prospects of Sellar.

6.3 Cendition of Acquired Assets: All of the fixed assets and equipment transferred
under this Agreement are being sold “as is”, “where is™, subject to normal wear and tear, with no
represeniation or warranty as to their condition or fitness for any particular purchase All of
Sellex’s intangible rights, to Scller’s knowledge as of the date of this Agreement, are solely and
exclusively owned by Scller without any infringement on any rights of others.

6.4 Existing Relationships: Seller does not know of any plan or intention of any of
Scller’s employees, material suppliers, or customers to sever relationships or existing contracts
with Seller or to take eny other action that would adversely affect the business of Seller.

6.5 Distribuiions and Compensation Payments: Since March 1, 2007, Seller has
not increased, or agreed to amy increase in, any salaries or compensationy paid or paysble to any
of its directors, employees, or consultants,

6.6 Clains and Litigation: There are no lawsnits, threats of litigation, claims, or
other demeands affecting or involving Seller or its business, known to Seller as of the date of this
Agreement, arising or accruing before the date of this Agreement, except the action eatitled
“ACM Technologios v. Summit Technologies LLC™.

6.7 Seller’s Knewledge and Disclosure: Seller docs not know, or have reason to
know, of any matters, occurrences, or other information that has not been disclosed to Buyer and
that wouald materially and adversely affect the Acquired Assets purchased by Buyer or its
conduct of the business involving such Acquired Assets. Moreover, no representation or
waerranty by Scller in this Agreement, or any documents fumished to Buyer by Seller, contains or
will contain any untrue statement of a material fact, or omit to sinte @ material fact necessary fo
make the statements contained in these sources accurate.

6.8 Rent: The obligations of Laser under the Lease, shall be paid in full for the period
through and including the Closing Date.
6.9 Tax Retarms and Andits/Books and Records:

(8)  Tax Filings. As of the Closing Date, within the times and in the manner
prescribed by law, Seller shall have filed all federal, state, and local tax returns
required bry law and have paid in full all taxes, assessments, penalties, and interest
due and payable, including all sales, use, and similar taxes, sod all payroll and
withholding taxes or similer payments then required to be withheld and paid by
Seller to any tax authority. There arc no present disputes about taxes of any nature
between Seller on the one hand, and any tax authority, on the other. Neither the
Internal Revenne Service nor any other tax authority has andited, or is in curreatly
suditing, any tax return of Secller. No state or ofher jurisdiction (including any
local governmental anthority) with which Seller has not filed tax returns has
asserted that Seller is subject to taxation by such jurisdiction. No tax suthority has

7
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other than liens on real property for taxes that are not yet due.

o) Books and Records of Seller. Buyer agrees to hold Seller’s books and
records (the “Records™), at the Premises, at no cost to Seller, until the earlier of:
(@) seven (7) years afier the Closing Date, and (i) the date that Buyer vacates the
Premises. Buyer will maintain the Records in the seme order and manner as
presently meintained by Seller and shall allow Scller access to said Records
during regnlar business hours. Buyer shall give Seller 30 days written notice and
an opportunity 10 retrieve the Records, prior to removal of any such Records from
the Premises or destruction of such Records.

7.1 NlmChange Seﬂarwmtsthatlthugm\tedml}uyeﬂwuclmvenghtm
perpetuity 0 use its name, “Summit Technologics”, as part of Buyer’s name for and in
connection with all business of whatever kind and character condnoted previously by Seller, that
it has not granted and will not grant to any other perscn the right to use, and that it will not itself
in the future use the name Summit Technologics as part of any trade name. On Buyer’s request,
Seller will undertake to change its corporate name to a dissimilar name, snd agrees to provide
Buyer, if Buyer so requests, the Cestificate of Amendment to affect such name chemge in order to
permit Buyer to gubstitute thet name for its own by a simultancous filing with the New York

Secretary of State or by other protective actions.

7.2 Cooperation: Seller agrees 10 cooperate with Buyer, snd on Buyer’s reasonable
request, to execute all documents and take all actions as are reasonably necessary to perfect and
implement Buyess full ownership of the Acquired Assets purchased under this Agreement, to
protect the good will transferred, and to prevent sny disruption of Buyer’s business relating to
auy of Seller’s employces, suppliexs, customers, or other buminess relationships, provided that
Scller shall have no obligation to commence or prosecute or defend any litigation, arbitration or
proceeding, and shall not be obligated to incur expenses in excess of $5000 in compliance with
this Article 7.2. The parties expresaly agree that the Seller shall have no obligation to Buyer for
any claims ariaing out of Intellectual Property, including but not Yimited to Copyright,
Trademark, or Patents actions made against the Buyer or Seller afier the date of closing.

7.3 Non-competition: Secller will not, for a five (5) year period from the Closing
Date, directly or indirectly, engage in or perform for, or permit its name to be used in comection
with, or carry om, or own any part of any business similar to the activities, operations, and
mmvohingﬂnMwmmmisAymmgummbySdhoﬁhedm

7.4 Title to Acquired Assets: Scller has good aad marketeble title in and to all of the
Acquired Assets free and clear of all encumbrances, except as set forth in Exhibit F attached.
7.5 Customers and Sales: Exhibit D attached is a comrect and current list of all

customers of Seller, s of the dste of Closing,, together with summmaries of the sales made to each
customer Juring Seller’s most recent fiscal year. Except as indicated in Bxhibit G, Seller’s
8
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officers, directors, 2nd shareholders have no information, and arc not aware of any facts,
indicating that any of these customers intends to cease doing business with Seller or materially
alter the amount of the business such customer is presently doing with Seller.
7.6 Exployment Contracts and Benefits: Exhibit E attached is a list of all of
- Seller’s employment contracts, collective bargsining agreements, and peasion, bomus, profit-
. sharing, stock option plans, or other agreements providing for employee remmmeration or
benefits. To the best of Seller’s knowledge, as of the date of this Agreement, Seller is not in
default under any of these agreements, nor has any event occurred that with notice, lapse of time,
or both, would constitate a defanlt by Seller of any of these agreements. Seller’s obligations
under these agreaments shall cease as of the Closing Date, and Seller makes no representation as
to the assignability of such agreements,

7.7 Tnwwrance Policles: As of the date of this Agreement, Seller is not in defanlt with
respect t0 payment of preniiums on any policy of insurance listed on Exhibit C aftached, and
there is no claim pending under any such policies, as of the date of this Agrecment.

7.8 Compliance with Laws: To Seller’s knowledge, Selter has complied in all
material regpects with all federsl, state, and local statutes, laws, and regulations (including any
applicable building, zoning, environmental laws, or other law, ondinance, or reguiation) affecting
the business or propartics of Seller or the operation of its businesa. Seller has not received any
notice asserting any violation of any statute, law, or regalation that has not been remedied before
the date of this Agreement.

7.9 Agreement Will Not Canse Breach or Violation; The execution, delivery, and
performance of this Agreement by Seller and the consummation of the transactions contemplated
by this Agreement will not result in or constitute any of the following= (a) & defanlt or an event
that, with notice, lapse of time, or both, would be a default, breach, or violstion of the
management agreement of Sclier or amy lease, license, promissory nots, conditional sales
contract, commitment, indenture, or other agreement, instrument, or armangement to which Seller
is a party or by which eny of them or any assets or properties of eny of them is bound; (b) an
event that would permit any perty to terminate any agreement to which Seller is & party or is
bound or to which any of Scller’s assets is subject or to accelerate the mahmity of any
indebtedness or other obligation of Seller; or (¢) the creation or imposition of sny encumbrance
on any of the properties of Seller.

7.10 Authority umd Consents: Secller has the right, power, legal capacity, and
authority to enter into and perform its obligations under this agreemeant (including the sale of the
Acquired Assets to Buyer), and no epprovals or consents of any persons other then Seller is
necessary in connection with the sale of the Acquired Assets to Buyer and the performance by
Seller of its obligatinns wnder this Agreement The execution, delivery, and performance of this
Agreement by Seller and the consummation of the transactions contemplated bave becn duly
authorized by all nccessary action on the part of Seller.

9
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7.11 Pervommel: Exhibit F atiached is a list of the names and addresses of all
employees, ageats, and mennfacturer’s represcaiatives of Seller, as of the date of this
Agreunmt,shhngﬂ:entesofmmpmsahonpayablelounh.

7.12 Full Disclosure: To the best of Seller’s knowledge, none of the representations
and warmranties made by Seller in this Agreement, or in any cestificate or memorandum furnished
- or t0 be furmished, containg or will contzin any untrue statement of a material fact, or omits to
staie a material fact necessary to prevent the statements from being umuleading.

s, andd Covenants. Buyer represents and warrants to

8.1 Statemoents Correct and Complete: All stztements contained in this Article 8
are comrect and complete as of the date of this Agreement, and will be correct and complete as of
the Closing Date (as though made then and as though the Closing Date were substituted for the
date of this Agreement twoughout this Article 8).

82 Organization of Buyer: Buyer is a corporation, duly organized, validly existing,
and in good standing under the 1aws of the Statc of New York.
83 . Axthorization of Transactiou: Buyer has full power and aothority to execute

and deliver this Agremment and the other documents in commection with the transection
comtemplated heremnder and to perform its obligstions hercunder and thercunder. This
Agreement and the other documents constitute valid and legally binding obligations of Buyer,
enforceable in accordance with their terms and conditions. .

84 Futare Performamce: Buyer will make all payments and perform all such
actions as required of it by this Agreement and the other documents.
85 Noa-Contraveation: Neither the execution nor the delivery of this Agreement or

any of the other documents or the copsummation of the transactions contemplated hereby or
thereby will (s) violste any constitution, law, statute, regulstion, order or other restriction of any
governmental entity to which Buyer is subject or any provision of the cextificate of
incorporation, bylaws or other orgenizational documents of Buyer or (b) @) conlict with or
result in a breach of the terms, conditions or provisions of, (ii) constitote a defiult under, (iii)
result in the creation of any Lien or encombrance upon Buyer’s assets pursuant o, (iv) given any
third party the right to modify, terminate or accelerate any obligation undes, (v) result in 2
violation of or under, or (vi) require any notice under any contract to which Buyer is a party or
bywhldutlstGrmwh:d:myofﬂsassetslsmbject(mm]lrmltmﬂ:emposruonof
any lien or cocumbrance upon any of its assets).

8.6 Broker: No broker, ﬁndqmothupamacﬂngmﬂuﬂnyu’smmuy(orme
nuthomyofanynﬁlmeofBuym')xsmnﬂudmmybmku'smmorothcfeem
comnection with tho transactions contemplated by this Agreement for which Seller could be
responsible.
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8.7 Disclosure: The representations and warranties contained in this Article 8 do not
contain any untrue statement of the facts or omit to state any fact necessary in order to make the
staternenis and infoomation contained n this Article 8 not misleading.

838 ‘ Sufficient Fumds: Buyer has available to it sufficicat funds to consummate the
transactions conternplxied hereby, and reasonably expects to have safficient fands aveilable to it
to make all payments due to Seller under this Agreement after the Cloging Date.

89 Due Diligence: Buyer has fully investigated the existonce and condition, as of
the date of this Agreement, of the Acquired Assets, and has had full access to the Acquired
Asgets to perform all due diligence that it deems appropriate in connection with the transactions
contemplated by this Agreement, and Buycr acknowledges that it is purchasing the Acquired
Assets “ns is” and “where is”, subject to normal wear and tesr, without representation or
warranty as to the condition snd/or fitness of the Acquired Assets for any particular purpose.

8.10 Retirement Bemefits: Buyer and Seller both acknowledge that Madalyn
Helfstein owns 100% of Summit Laser Products, Inc, which in turn owns 65% of Seller and has
control of the Seller. As an inducement to conclude this transaction, the Buyer agrees to
contirme the Insurance benefits that Madalyn Helfstein has received from the Seller, including
Medical Insurance, vntil such time as she becomes ¢ligible for Medicare benefits.

9. Closing

9.1 The Closing will take place st at 9:00 a.m. local time, on Apsil 2, 2007, or at such
other time and place a9 Buyer and Seller may agree in writing.

92 At the Closing, Seller must deliver or cause to be delivered to Buyer:

(® Asgignments of all personal propesty leases of Seller, as lessee, properly
executed and acknowledged by Seller;

)] An assignment to Buyer of the Lease, duly executed by Lascr;
(©  Abill of sale for the Acquired Assets, duly exccuted by Seller;

(@  Certified resolutions of Seller, in form satisfactory to counsel fur Buyer,
suthorizing the execution and pexformance of this Agreement and all actions to be
taken by Seller under this Agreement;

(e A certificate exccuted by the managing member of Seller, certifying that
all Seller’s reprosentations and warranties under this Agreement are frue as of the
Closing Date, as though cach of those representation sod warranties had been
made on that date; and
(  An opinion of Seller’s counsel, dated as of the Closing Date, as provided
for in this Agreement.
9.3 Simultaneously with the consummation of the transfer, Seller throogh its officers,
agents, and employees, will put Buyer into full possession and enjoyment of all Acquired Assets
to be conveyed and transfesred under this Agreement.
1
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9.4 At the Closing, adjustments shall be made to the purchase price for: (i) ali
insurance premiums paid by Seller for the period after the Closing Date, and (if) all rent,
additional rent, and utilities paid by Scller and/or Laser, in connection with the Lease of the
Premises, for the period aft:x the Closing Date.
9.5 At the Closing, Buyer must deliver or cause to be delivered to Seller the
following: '
(@ A wire transfer, 1 such account as Seller shall designate, in the amount of
$150,000;
(®  Buyer's duly exccuted promissory note, dated as of the Closing Date, in
the principal amount of $100,000, in the form of Exhibit B hereto;
(©) A wire transfer, to such account as Seller shall designate, in an amount
oqual to the purchase price for the Sold Inventory;

(d)  An opinion of Buyer's counsel, dated as of the Clnsing Date, as provided
for in this Agreement;

() Certified resolutions of Buyer’s board of directors and shareholdexs, in
form setisfectory to counsel for Seller, suthorizing the execution and performance
of this -Agreement and ull actions to be taken by Buyer under this Agreement and
any other documents t0 be delivered in connection with this Agreement (the
“Transaction Documents™);

i) A cerlificate duly exccuted by Buyer’s President, certifying that all
Buyer’s representstions and warranties under this Agroement are true as of the
Closing Date, as though each of those represemiations and warmrsaties had been

made on that date; and
8 'lheCutpmmeGlmntyemmtedbyUmmthasmg.Inc.mﬂleﬁormof
Exhibit G attached,

10. Performance

10.1 The obligations of Buyer to purchzse the Acquired Assets under this Agreement

are subject to the satisfaction, at or before the Closing, of all the conditions set out below in this
Article 10.

10.2 Al representations and warranties by Seller in this Agreement, or in any written
statement that will be delivered to Buyer by Seller under this Agreement are, to the best of
Sellers knowledge, true and cofrect in all material respects on and as of the Closmg Date, as
though such represemtations and warranties were made on and as of that date.

12
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103 On or before the Closing Date, Seller will have performed, satisfied, and
complied in a1l material respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with, or satisfy, before or at the Closing.

10.4 During the period from the execution of this Agreement to the Closing Date, there
will not have been eny material adverse change in the finsncial condition or the results of
operations of Seller, and Seller will not have sustained any matcrial loss or damage to its insured
or uninsured assets that matesially affects its ability to conduct ite business or the value of the
Acquired Assets {0 be purchased by Buyer under this Agreement at the Closing.

10.5 Buyer will have received fiom Seller’s comsel, an opinion dated as of the Closing
Date, in form and substance satisfactory to Buyer and its counsel, that:

(a) Seller is a limited lisbility company duly formed, validly existing, and in
good standing under the laws of New York, and has all requisite power to own its
propextics as now owned and operate its business and has the power and authority
to execute, deliver, and perform its obligations under this Agreement and to
consummate the transactions contemplated.

(b) The Agreament has been duly and validly authorized, execuied, and
delivered by Seller, and is valid and binding against it and is enforceable against
Seller in accordance with its tenms, except as limited by benkruptcy and
insolvency laws and by other laws and equitable principles affecting the rights of
creditors generally.

(©)  Neither the exccution or delivery of this Agreement nor the
consammation of the tansactions contemplatest by this Agreement will constitute
a default or an event that would—with notice, lapse of time, or both—constitiute a
defanlt onder, or violation or breach of Seller’s membership agreement or
bylaws, or, to the best of counsel’s knowledge, of any indenture, license, lease,
franchise, encumbrance, instrament, or other agreenent to which Seller is a party
or by which it may be bound.

10.6 No proceeding before any governmental authority pextaining to the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material advesse effect on Scller, any of its businesses, assets, or financial conditions, or
the Acquired Asscts will have been instituted or threatened before the Closing Date.

10.7 The execution, delivery, and performancs of this Agreement by Seller, and the
consummation of the transactions contemplated will bave been duly suthorized, and Buyer will
have received copies of all resolutions of the members of Seller, and minutes pertaining to that
anthorization, certified by their respective secretaries.

10.8 All necessary agreements and consents of any parties %0 the consummation of the
transactions contemplated in this Agreament, oroﬂ:amsepuﬂnmghthemnﬂuswvuedby
it, will have been obtained by Seller and delivered to Buyer.

13
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10.9 Seller shall have delivered to Buyer all Transaction Docoments and taken all
actions required to be delivered or taken by Seller under this Agreemeunt, as of the Closing Date.
The form and substance of all cextificates, instruments, opinions, and other Transaction
Documents delivered to Buyer under this Agreement must be satisfactory in all reasonsble

" 111 The obligations of Seller to sell and deliver the Acquired Assets uader this
Agreement are subject to the satisfaction, at or before the Closing, of 21l the conditions set out
below in this Article 11.

112 All representations and warranties by Buyer in this Agreement or in soy written
statcmnent that will be delivered to Seller by Buyer under this Agreement must be true and correct
in all material respects on and as of the Closing Date, as though such representations and
warranties werc made on and as of that date.

113 On or before the Closing Date, Buyer will have performed, satisfied, and
complied in all material respects with 2ll covensnts, agreements, and conditions that it is required
by this Agreement to perform, comply with or satisfy, before or at the Closing.

114 During the period from the execution of this Agreement to the Closing Daie, there
will not have been any material adverse change in the financisl comdition or the results of
operations of Buyer, and Buyer will not have sustained any material loss or damage to its assets
that materially effects its ability to fully perform its obligations vnder this Agreement at the
Closing and thereafier.

115 Seller will have received from Buyer’s counsel an opinion, dated as of the Closing
Date, in form and substance satisfactory to Seller and its cormsel, that-

(a) Buyer is a corparation duly formed, validly existing, and in good standing
under the laws of the State of New York, and has all requisite corporate power
and authority to execute, deliver, and perform its obligntions wnder this
Agreament, and to consummate the transactions contemplated.

()  The Agreemeni has been duly. and validly suthorized, executed, and
delivered by Buyer, and is valid end binding against it and is enforceable against
Buyer in accordance with its terms, except as limited by bankruptcy and
insolvency laws and by other laws and equitsble principles affecting the rights of
creditors generslly.

{¢) Necither the execution nor delivery of this Agreement, nor the
consummation of the transactions contemplated by this Agreement will constitute
a defanlt or an event that woeld—with notice, lapse of time or both—constiste a
defanit under, or violation or breach of buyer's articles of incorporation or
bylaws, or, to the best of counsel’s knowledge, of any indentore, license, lease,
franchise, encumbrance, instrument or other agreement to which Buyer is a party
or by which it may be bound.

14
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11.6 No proceeding, before any governmental authority pertaining to the tramsactions
contemplated by this Agreement or to its consurmmation, or that could ressonasbly be expected to
have & material adverse effect on Buyer, any of its businesses, assets or finencial conditions, will
have been ingtitnted or threatened before the Closing Date,

11.7 The executions, delivery, and paformance of this Agreement by Buyez, and the
connunmation of the transactions contemplated will have been duly authorized, and Seller will
have received copies of all resolutions of the board of directors of Buycr, and minutes pertzining
to that anthorization, certified by their respective secretaries.

118 All necessary agreements sad consents of any parties to the consummation of the
transactions contemplated in this Agreement, or otherwise pertaining to the maiters wveradby
it, will have been obtained by Buyer and delivered to Seller.

11.9 Buyer shall deliver to Seller all Transaction Documents and have taken all actions
required to be delivered or taken by Buyer under this Agreement, as of the Closing Date. The
form and substance of all certificates, instruments, opinions, and other Transaction Documents
delivered to Seller under this Agreement must be satisfactory in all reasoable respects to Scller
and its counsel.

12. Arbiwstion

12.1 Any controversy or claim arising out of or relating to this Agreement, or its
breach, shall be scttled by binding arbitration in accordance with the commercial rules of the
American Arbitration Association, end judgment on the award rendered by the arbitrator(s) may
be entered in any court having jurisdiction. The venne of any arbitration shall be Nassan County,
New York.

13. Notices :
13.1 All notices, demands or other communications to be given or delivered under this
Agreement shall be in writing and shall be personally delivered or, if mailed, sent to the
following relevant address or t such other address as the recipient party may have indicated to
the sending party in notice given pursvant to this Article 13.1:
() IF TO SELLER:

Lewis Helfstein

10 Meadowgate East

St. James, NY 11780

with a copy to:

Pryor & Mandehup, L.L.P.
675 Old Coumrtry Road
Westbury, New York 11590
Atin: A, Scott Mandelup, Esq.
Fax: (516) 333-7333
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) IF TO BUYER:
UI Supplies, Inc.
95 Orville Drive
Bohemia, New York 11716
Fax:

(c) IFTOUNINET:
Uninet Imaging, Inc.
11124Washington Boulevard
Culver City, Cal. 90232

132 Any such notice shall be deemed given 23 of the date it is-pexsonally delivered or
seat by fax or e-mail to the recipient, or one (1) business day after being sent to the recipient by
reputable ovemnight courier savice (charges prepeid), or four (4) busincss days after being
mailed to the recipient by certified or registered mail, return receipt requested, and postage

"~ prepaid If any time period for giving notice or taking action expires on a dsy which is a
Saturday, Sunday or legal holiday in the State of New York (amy other day being a “business
day”), such time period shall automatically be extended to the next business day immodiately
following such Ssturday, Sunday or legal holiday.

14. Copatruction
14.1 Except as otherwise provided herein:

(a) Entire Agreement. This Agreement covers the entire understandings of
Buyer and Seller regarding its subject matter, and supersedes all prior agreements
and understandings, and no modification or amendment of its terms or conditions
shall be effective unless in writing and signed by Buyer and Seller;

(b) Successors and Assigns. This Agreement shall foure to the benefit of,
and is binding on, the respective successors, assigns, distributees, heirs, and
personal representatives of Buyer and Seller;
(c) Headings. This Agreement shall not be intespretod by reference to any of
jrs titles or headings, which are inserted for purposes of convenienco only;
(d) Waiver and Relesse. This Agreement is subject to the waiver and
release of any of its requirements, as leng as the waiver or relesse is in writing
and gigned by the party to be bound, but sny such weiver or release shall be
construed parvowly and shall not be considered a waiver or release of any further,
similar, or related requirement or occurence, unless expresaly specified, and no
waiver by any party of any default, misrcpresesitation or breach of warranty,
covenant or agreement made or o be performed hereunder, whether intentions! or
not, shall be deemed to extend to amy prior or subsequent default,
misrepresentation or breach of warranty, covenant or agreement made or to be
1
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performed hereunder or affect in any way any rights srising by virtue of any prior
or subsequont such occarrence;

(¢) Governing Law and Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choice of law principles. Nassau County, New York shall be the sole venue for
any action or arbitration brought pursuant to this sgreement

(4] Counterparts. This Agreement may be exccuted in one or more
counterparts, each of which shall be deemed an original, but all of which,
together, shall be deemed to constitute one and the same Agreemeut;

{g)  Severibility. Any term or provision of this Agreement that is invalid or
unenforcenble in any sitvation in any jurisdiction shall not affect the validity or
enforceability of the remaining terms and provisions hereof or the validity or
enforcesbility of the offending term or provision in any other situstion or any
other jurisdiction if such invalidity or unenforceabrility does not destroy the basis
of the bargain between Buyer and Seller;

(h) Expemses. Except as provided herein, each of Buyer and Seller will bear
their own costy and expenses (including legal fees and expemses) incurred in
connection with this Agreement and the transactions cantemplated hereby;

® Comstruction. The perties have participated jointly in the negofiation and
drafting of this Agreement, and in the event an ambignity or question of imteat or
interpectation arises, this Agreement shall be construed as if drafted jointly by the
Buyer and Seller, and no presumption or burden of proof shall arise favering or
dnﬁwmanypmtybywmeoﬂhexuﬂumhpofmyofﬂ!pwumsofﬂm

(i) Excoptions. The word ‘mcludmg”shallmm“melndmgwrﬂwut
limitation”, and nothing in any schedule or exhibit attached hereto shall be
deemed adequate to disclose an exception to 2 represantation or warranty made
herein, unless such schedule or exhibit identifics the exception with particularity
and describes the relevant facts in detail;

(k) Imcorporstion of Exkibiis, The exhibits and any other documents
anpexed to this Agreement are incorporeted herein by reference and made a part

M WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS IT MAY HAVE TO A TRIAL BY JURY IN RESFECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT OF, UNDER OR IN
CONNECTION WITH THIS AGREFMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR WRITTEN) RELATING TO THE FOREGOING, AND THIS

17
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PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT;

(@) Terminstiom of Covenants, Represeniutions, and Warrauties. The
covenants, representations, and warranties made by Seller and/or Buyer in
Articles 6 and 7, shall terminate as of the Closing, and Bayer shall have no right
o seek indemmification based on a breach of a representation snd/or warranty
made by Seller herein or in any other document cotered into by Seller in
connection herewith; and
(n) No Impediment to Liquidation. Nothing herein shall be deemed or
construed so es to limit, restrict or impose any impediment to Scller’s right to
liquidate, dissolve, and wind up its affairs and to cease ail business activities and
operations at such time as Scller may determine following the Closing.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and

year first written sbove.

SELLER:
Dated: Bohemia, New York
Maseir 4 2007 Sunmmit Technologies LLC
o £ -
b By: p- —
Lewis B. Helfstein, ] ing Member
¥ra and Edythe Family Trust
By:
Dated: DeHesl, New York
March 2o, 2007

18
CADocumants and SetlingsinesiorsiLocal Setiings\Temparary internet Flas\OLIG2\Purchese Agmmt STLLC 04-03-07 (t).doc |

AA000107



EXHIBIT E I [
EMPLOYMENT AGREEMENTS

NONE

CONSULTING AGREEMENTS WITH IRA SEAVER AND LEWIS HELFSTEIN
NOT. BEING ASSUMED

v
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FOLEY & OAKES, PC

ATTORNEYS ATLAW
Do T, Faiey B50 EAST BONNEVALE AVENVE Jmem Fouey
Dwasa L FoLer mm%‘mmm {1924 - 2002)
S Moua O FACSIAILE: (7072) 384-2128
April 19, 2010

Via Regular Mail and

Email Transmizsion

micc@iastiomevs com

Michee] B. Loe, Bag.

Kruvit, Scimitzer,

Sloans & Johnson, Chid,

8985 8. Eastern Avenue

Suits 200

Las Vegas, Nevads 59121

Re:  CaseNo. A 587003
Demeand for Arbitration aad for Change of Venme

Dear Mr. Lee:

ol Summit Techaologies, LLC. This is with reference to the “Crossclaim™ thet has been filad
against owr cliexts, for which you have denunded a responsive pleading by April 20, 2010.

As desctibed in Pacagmaph 3 of your Croescleim, the claims you have asserted specifically
swive out of the Agrocment for Purchase and Sale of Assets by and between UT Supplies, Inc, and
Semnmit Tochnologies, LLC.

That is an agreement between a New York corporation and a New York limited bnbility
compsmy, which specifically calls for mandsatory arbitration of all disputes, and for venoe to be
located in Nesssn County, New York. Specifically, the egreement states s foilows:

L “12. Arbitgation
121 Any confroversy or claim asising out of or relating to this Agrecment , or
its beach, shall be settled by binding arbitration in accordance wich the
commercisi roles of the American Arbitrstion Association, and judgment on the
award rendered by the arbitrator(s) may be entered in sy court having
juzrisdiction. The venue of any arbitration shall be Nasssu Courty, New York.”
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2. “14.1(s) Governing Law and Vexwe. This Agreement is mails in, snd shall be
coustrued under, the substantive laws of the Stats of New Yok, exxlusive of
chaice of law principlks. Nassm County, Now York shall be the sole vame fix
uny nction or arbiteation brovght pursnant to this sgreement *

Based upon the foregoing, this is to demand that you dismiss your Crossclsim agsinst my
clients, and, if you desire to proceed against them, that you comply with the express terms of the
written conteact betwoen the partics, by initisting an arbitration of this mistter in the proper
county.

Please let me know if you are willing to comply with this demand. 1 we do not hear
from you, we will file s sppropriate motion with the District Court. For case of
comnronication, plesse. feel free to respond directly to oy email, which is
noke@ifolevoakes.com-

Sinoerely,
FOLEY & PC
1. MICHAEL OAKES

IMO:bms
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Electronically Filed
04/23/2010 11:00:22 AM

AFFT .
J. Michael Oakes, Esq. ) ,
Nevada Bar No, 1999 &- e fefessnn—
FOLEY & OAKRES, PC CLERK OF THE COURT
850 East Bonneville Averme .
Las Vegas, Nevada 89101
Tel.: {702) 384-2070
Fax: (702) 384-2128
mike@foleyoakes. com
Attorneys jor Lewis Helfstein, Madalyn
Helfstein, Swranit Laser Products, Inc.,
Sizrunit Technologies, LLC,
/Cross-Defendants
DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY CASE NO. A587003

TRUST, IRA SEAVER, CIRCLE DEPT. NO. XI
CONSULTING CORPORATIOIN,
Plaintiffs, AFFIDAVIT OF LEWIS HELFSTEIN

V8.

HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., AND SUMMIT
TECHNOLOGIES L1C, UI SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20,

and ROE envities 21 through 40, inclusive,

Defendants.

DATE: May 25, 2010

)
)
)
)
)
)
i

LEWIS HELFSTEIN, MADALYN )
)
)
)
)
)
)
) TIME: 9:00 a.m.
)

UI SUPPLIES, UNINET IMAGING,
INC., NESTOR SAPORITI,

VS,

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORAITON, and
ROE CORPORATIONS 101-200,

)
)
}
)
}
)
)
)
)
)
)
)
Counter-Defendants. )
1of3
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Ul SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI,

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES, LLC,

Cross-Defendants.

o S Nt Nt N Nt sl Vet Nt gt il Nt N it

| Atiached bercto as Exblbit "A” is the original Affdavit of Lewis Heltcin. A
copy of tis Affidavit was originally filed as an exhibit tp Cross-Defendants, Lewis
Beifstrin, Madalyn Helfutein, Sumenit Laser Products, Inc., and Summit Techmologics,
LLC"s of Motion For Stay or Dismissal and to Compel Arbitratioo.

| pamp day of April, 2010.

* FOLEY & OAKES, PC

J. Michael , E8q.
Nevaia Bar No. 1

850 East Bonneville Avenmc

Las Vegas, Nevada §9101

(702) 384-2070

Astorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Summit Technologies, LLC,
Cross-Defendants

20f3

AAQ00113




FOLEY
OAKES

W 090 N N W e W N e

e & = B B E 8

j—
-1

18

H
HL

CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE

1 bereby certify that a true and correct copy of the foregoing AFFIDAVIT OF
LEWIS HELFSTEIN was served to those persons desigmated below on the 23rd day of

April, 2010:

By placing a copy in the United States mail to the
following partics and/or their attorneys at
their last known address(es), postage theréon
fully paid, addresscd as follows below.

X By faxing to an opcrable facsimile machine of the
following partics and/or their attorneys at the
fax nombers designated below. A copy of the
transmit confirmation repott is sattached

hereto,
Gary E. Schmitzer, Bsq, Jefirey R, Albregts, Esq.
Michacl B. Lee, Esq. Santoro, Driggs, Walch, Kearaey,
Kravitz, Schaszer, Sloane & Johnson Chid. Holley & Thomipson
8985 S. Bastern Avemue, Suite 200 400 South Fourth Street
Las Vegas, NV 89123 Third Floor
Facsimile No. 702-362-2203 Las Vegas, NV 89101
Astorneys for Defendanss UI Supplies, Uninet Facsimile No. 702- 791-1912
Imaging and Nestor Saporiti Attorneys for Plaintiffs
Byron L. Ames, Esq.
Jonsthan D. Blum, Esq.

Tharpe & Howell

3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129

Facsimile No. 702-562-3305

Atiorneys for Plaintiffs

An Employee Of Foley & Oukes, PC

3of3
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STATE OFNEW YORK )
: 88

COUNTY OF SUFFOLK )
AFFIDAVIT OF LEWIS HELFSTEIN

Lewis Helfstein, after being first duly sworn, deposes and stutes the following:

1. Ihavepusonalhwwledgeof&mﬁnctsandmwﬁrﬂlm

2. Onorsbout March 30, 2007, UI Supplies, Inc. and Summit Technologies, LLC
entered into an Agreement for Purchase and Sale of Assets (the “Agreement”), a copy of which
is attached hereto as Exhibit 1.

3.  Asdescribed in the Agreement, UI Supplies, Inc. is a New Youk corporation
andSmnmitTechmlogies,-LLCisaNewYorklimitedliabilityeompmf,luvingilnpimipal
office at Bohemia, New York. As shown on page 18 of the Agreetnant, the Agreement was
emmdinBohemh,NewYozt,bnguﬁstfmrinforS!mmitTdmobgies,LLCmdby
Nestor Saporiti for UI Supplies, Inc.

4. The Crossclaim that has been filed against me and the other Cross-Defendants,
Madalyn Helfstein, Summit Laser Products, Inc., and Summit Technologies, LLC arises out of

the Agreement.
5. .  The Agreement comzined the following provisions:
“12. Arbitration

12.1 Any coniroversy or claim arising out of or relating to this Agreement , or
its breach, shall be settled by binding arbitration in accordance with the z
commercial rules of the American Arbitration Association, and judgment on the
awand rendered by the arbitrator(s) may be entered in eny court having
jurisdiction, The venue of any arbitration shall be Nasssu County, New York.”

“14.1(¢) Goveming Law and Venue. This Agreement is made in, and shall be

construed under, the substantive laws of the State of New York, exclusive of
choice of law principles. Nassau County, New York shall be the sole veme for
any action or arbitration brought pursuant to this agreement.”

6.  The Crossclaim identifies Ul Supplics, Inc., Uninet Imaging, Inc., and Nestor

1of2
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Saporiti as te Cross-Claimants. UI Supplies is the New York corporation that was a perty to the
Agreement. Uninet Imaging is the parcat company of UI Supplies, Inc., and Nestor Saporiti is
the President and principal owner of U! Suppties, Inc. '
I 7. Madalyn Helfstcin s my wie, Sho and I both roside in the Staic of New York.
Summit Laser Products, Inc. is a New York corporation and Summit Technologies, LLC isa
New York limited Hability company. Summit Laser Products, Inc. is a shareholder of Summit
Technologies, LLC.

DATED this 19th day of April, 2010.

Subscribed and Sworn o
before me this day of

APRI j2010. ﬂ Z

20f2
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1 | NOXC :
JEFFREY R. ALBREGTS, ESQ. /NBN 0066
2 ] BRIAN G. ANDERSON, ESQ. /NBN 10500
| SANTORO, DRIGGS, WALCH,
3 | XEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor

| Toleqine: (7027910308

5 .m ) 791-1912

6 | be

.

DISTRICT COURT
8 CLARK CO ,NEVADA
o | TRUST. IRA SEAVER. and CIRCLE
| - IRA SEAVER; and C e e
Z CORPOKATION, =~ ~ | CaseNo: A587003 7
10 Dept. No.: XI
8 Plaintiffs,
o 1§ Hearing Date:  5/25/10
g E o v. Hearing Time: 9:00 a.m.
e UI SUPPLIES, UNINET IMAGING, INC.,
3 13 § NESTOR SAPORITI and DOES 1 through 20, | NOTICE OF NONOPPOSITION TO
g and ROE entities 21 through 40, inclusive, CROSS-DEFENDANTS, LEWIS
x 14 HELFSTEIN, MADALYN HELFSTEIN,
T Defendants. SUMMIT LASER PRODUCTS, INC.,, AND
gx s SUMMIT TECHNOLOGIES, LLC'S
E Z | UI SUPPLIES, UNINET IMAGING, INC., MOTION FOR STAY OR DISMISSAL,
16 | NESTOR SAPORITI, AND TO COMPEL ARBITRATION

3 17 Counterclaimants,

18
19

V.

TRA AND EDYTHE SEAVER FAMILY

i TRUST; IRA SEAVER; and CIRCLE
CONSULTING CORPORATION, and ROE
| CORPORATIONS 101-200,

Coumerdefendants.

! Ul SUPPLIES, UNINET IMAGING, INC.,
| NESTOR SAPORIT],

Cross~Claimants,

23
24 §
v' i

| LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC

Cross-Defendants.

26
27
28 §

07650-03/5833M. doc

APR 2 6 2010
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TO THE COURT AND TO ALL INTERESTED PARTIES:
PLEASE TAKE NOTICE thet Plaintiffs IRA AND EDYTHE SEAVER FAMILY

TRUST, IRA SEAVER, and CIRCLE CONSULTING CORPORATION declare that they have
no opposition to Cross-Defendants, Lewis Helfstein, Madalyn Helfstein, Summit Laser Products,
Inc., and Summit Technologies, LLC’s Motion for Stay or Dismissal, and to Compel Arbitration.

. Dated this . Dday of April, 2010._ ___ I e

"o e N W W

i

10 SANTORO, DRIGGS, WALCH,
KEARNE ,HOLLEY&THOMP

LCH,

JEFFR 1\'“ YRINTS
BRIAN G. AR »'ﬂu . \

Las Vegas, Nevada 89101
Artorneys for Plaintiffs/Counterdefendants

SANTORO, DRIGGS, WA ;
KEARNEY, HOLLEY & THOMPSON|
—
)

07630-03/5885%.doc
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CERTIFIC. OF

I HEREBY CERTIFY that on ﬂ:e‘ﬂ%yofﬁpﬁl, 2010, and pursuant to NRCP 5(b), I
deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE OF
NONOPPOSITION TO CROSS-DEFENDANTS, LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS, INC., AND SUMMIT TECHNOLOGIES,
LLC'S MOTION FOR STAY OR DISMISSAL, AND TO COMPEL ARBITRATION,
postage prepaid and addressed to:
J. Michael Oakes, Esq.

FOLEY & OAKES, PC
850 East Bonneville Avenue

. m——— & e — e e s o, el ~Tl

Attomeys for Lewis Helfstein,
Madalyn Helfstein, Summit Laser
Products, Inc., Summit Technologies, LLC,

Gary E. Schnitzer, Esq.

Michael B. Lee, Esq.

KRAVITZ, SCHNITZER, SLOANE &
JOHNSON, CHTD.

8985 South Eastern Avenue, Suite No. 200
Las Vegns, Nevada 89123

(702) 362-2203

Attorneys for Defendants Ul Supplies,
Uninet Imaging and Nestor Saporiti

Robert M. Freedman, Esq
THARPE & HOWELL
15250 Ventura Boulevard
Ninth Floor

Sherman Oaks, CA 91403

L.
i -

Senior Associate

THARPE & HOWELL

3425 Cliff Shadows Parkway
Suite No. 150

Las Vegas, NV 89129
Co-Counsel for Plaintiffs
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OPPM

GARY E. SCHNITZER, ESQ.

Nevada Bar No. 395

MICHAEL B. LEE, BESQ.

Nevada Bar No. 10122

KRAVITZ, SCHNITZER, SLOANE,
& JOHNSON, CHTD.

8985 S. Eastern Ave., Suite 200

Las Vegas, Nevada 89123
Telephone:  (702) 222-4142
Facsmile: 02) 362-2203
Email: gschnitzer(@kssattomeys.com
" mlee{@kssattorneys.com
Attorneys for Defe UI Supplies,
UmiNet Imaging and Nestor Saporiti
DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION

Plaintiff,
Vs,

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASERPRODUCTS INC., SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES UNINET
IMAGING, INC,, NESTOR SAPORITI and DOES
} through 20, and ROE entities 21 through 40,
inclusive,

Defendants.

UI SUPPLIES, UNINET IMAGING, INC,,
NESTOR SAPORITI

Counter-Claimants
vs.

IRA AND EDYTHE SEAVER FAMILY TRUST,

IRA SEAVER, CIRCLE CONSULTING

ﬁgRPORATION; and ROE CORPORATIONS
-200.

Counter-Defendants

Case No. AS87003
Dept. No. XI

EFENDANTS Ul SUPPLIES, UNINET

IMAGING A TOR SAPORITI’S

FPOSITION TO CROSS

DEFENDANTS’, LE LFSTEIN,
ALYDLEE.LEIEDL&!MM_’[

TECHNOLOQGIES. LLC.’S

I  OR DISMISSAL,

MOTION FOR STA]
AND T'D COMREL.M’E%

MOTI _IQ.SIAKLLQQEEDM

PENDING ARBITRATION; MOTION
TO DISMISS PURSUANI TO NEVADA

R__U_L__!EO,QM_LM__L

Date of Hearing: May 25, 2010
Time of Hearing: 9:00 a.m.

Page 10f 20

AA000121




KRAVITZ, SCHNITZER, SLOANE &

OHNSON, CHTD.

J

: bearing.
22 “

1] UISUPPLIBS, UNINET IMAGING AND DEFENDANTS UI SUPPLIES, UNINET
NESTOR SAPORITI IMAGING AND NESTOR SAPORITI'S
2 OPPOSITION TO CROSS
Cross-Claimants DEFENDANTS’, LEWIS HELFSTEIN,
3 MADALYN HELFSTEIN, SUMMIT
V8. LASER TECHNOLOGIES, LLC.’S
4 OTION FOR STAY OR DISMISSAL.,
LEWIS HELFSTEIN, MADALYN HELFSTEIN, MPEL ARBITRATION,
50 SUMMIT LASER PRODUCTS, INC., SUMMIT A Y.CO -
TECHNOLOGIES LLC, MOTION TQ STAY PROCEEDINGS
6 PENDING ARBITRATION: MOTION
Cross-Defendants TO DISMISS PURSUANT TO NEVADA
7 RULE OF CIVIL FROCEDURE 19
g COME NOW, UI Supplies, UniNet Imaging (UI Supplies and UniNet Imaging are
91| cottectively referred to as “UniNet”), and Nestor Saporiti (“Mr. Saporiti”) (U, UniNet, and Mr.
10§ saporiti are collectively referred to as the “UniNet Defendants”), by and through their attomeys of
11} record, the law firm of Kravitz, Schnitzer, Sloane, & Johnson, Chtd., and hereby respectfully file this

12§ Opposition (“Opposition™) to Cross Defendants, Lewis Helfstein (“Mr. Helfstein™), Madalyn B
13 Helfstein, Summit Laser Products, Inc. (“Summit”), and Summit chhnt;légiés, LLC. (hlso- referred
14 to &s “Surnmit”) (all collectively referved to as “Helfstein Defendants”) Motion for Stay or - - a
15 I Dismissal, and to Compel Arbitration (“Motion™).

16 Additionally, the UniNet Defendants also file a Counter Motion, in the Alteraative if

17§ arbitration and change of venue is warranted, to Stay Proceedings Pending Arbitration; Motion to
18| Dismiss Pursuant to Nevada Rule of Civil Procedure 19. This Opposition is made and based upon
19} the accompanying Memorandum of Points and Authorities, any attached exhibits, affidavits,

20 declarations, or other supporting documents, and any oral argument permitted at the time of the
21 :

ME U F TS

2|1  INTRODUCTION

24 A.  Summary of Argument

25 The Helfstein Defendants are indispensable parties to claims arising out of the Consulting 7

26 Agreement (defined below). The Consulting Agreement contains a mandatory clause making

27 | Nevada the proper forum for those disputes. Under Nevada Rule of Civil Procedure 13(h), the
28
Page 2 of 20
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UniNet Defendants are entitled to bring a cross-claim against the Helfstein Defendants based on the

—

nafture of Plaintiffs’ action. Furthermore, they are also allowed 1o join the Helfstein Defendants to
this action under Nevada Rule of Civil Procedure 14(a) based on their right to seek indemnification.
As such, the Motion should be denied in its entirety.

Alternatively, if the Asset Purchase Agreement (defined below) controls the venue and
choice of law for disputes arising out of the Consulting Agreement, then a stay of Plaintiffs' claims
against the UniNet Defendants is proper. The plain language of the Asset Purchase Agreement, and
Mr. Helfstein’s Declaration, clearly state that the UniNet Defendants never assumed the Consulting

N e N v W b W

Agrecment. Nevertheless, Plaintiffs want to prosecute their claims against the UniNet Defendants

-
[—4

1o stay any action against them until Plaintiffs action against the UniNet Defendants, for a contract

(S
=

12 | they were never a party to nor never assumed, is resolved. That is a classic example of puttiﬁg‘tfle
13 | cart before the horse. This justifies staying this action until there is a resolution of the cross-claims,
14L‘ or for the complete dismissal of Plaintiffs’ case under Nevada Rule of Civil Procedure 19(b).

15 B.  Statement of the Facts _
16 " The following facts are taken from Plaintiffs’ Complaint. On or about Augusf 12, 2004, the

18 | 5. The Helfstein Defendants manage and control Surnmit, but would necd Mr. Seaver’s lapproi;zil
19 {| on decisions conceming the capital structure of Summit. /d. For compensation, Mr. Seaver and)dr
20 | the Seaver Trust were to receive $6,700 per month in distributions from Summit subject to a $55,000
21 )| pretax profit. Jd. Purthermore, Summit’s operating agreement required Summit to enter into the

22 | Consulting Agreement with Mr. Seaver for an annual fee of $120,000 with annual $5,000 increases.
23 | Id.; Mot. at 5:20-21. On or about September 1, 2004, the Helfstein Defendents entered into an o

24 || operating agreement with the Seaver Trust for the operations of Summit as a New York limited
25 | liability company (“Operating Agreement”). Id. at § 6.

26 1. Iti ement 7 L
27 On the same day of the execution of the Operating Agraémcnt, Cixcle Consulting entered mto
28 | an agreement with Summit that established Circle Consulting would provide consulting serv:ces, as

' Page 3 of 20 .
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agreed in the Operating Agreement, to Summit from Janvary 1, 2005 to December 31, 2014
(previously referred to as *Consulting Agreement™). See Id.; see also Consulting Agreement
attached as Exhibit “1" at Y 2 at IS0000104. In terms of the material provisions of the Consulting

Agreement to the Motion, it contained a paragraph stating that:

14. Governing Law.

The agreement shall be governed by and construed in
accordance with the laws of the State of Nevada. If any provision
of this agreement shall be unenforceable or invalid, such
unenforceability or invalidity shall not affect the remaiming
provisions of this agreement. In the event of any such action,
proceeding or counterclaim brought by either party hereto in
connection with or arising under this Agreement, the parties
hereby agree to waive trial by jury in any such action or

proceeding

See Ex. 1 at{ 14 at IS 0000110-11.
2. Agreement For Purchase gnd Sale of Assets

On or about March 27, 2007, UI and Summit entered into the Agreement for Purchase and
Sale of Assets by and between Ul Supplies, INC., and SUMMIT TECHNOLOGIES, LLC (“Asset
Purchase Agreement”). See Mot., Ex. A at 1. In terms of employment contracts and other benefits,

the Asset Purchase Agreement specifically provided that:

Employment Contracts and Benefits: “Exhibit E attached is a list of all
S;ll?er’s employment confracts, collective bargaining agreements, and
pension, bonus, profitsharing, stock options, or other agreements
roviding for employee remuneration or benefits, To the best of Seller’s
owledge, as of the date of this Agreement, Seller is not in default under
any of these agreements, nor has any event occurred that with notice,
lapse of time, or both, would constitute a default by Seller of any of these
agreements. Seller’s obligations under these agreements shail cease
ing Date, and Seller makes no representations as to the

1
assignability of such egreements.” _
See Id. ot 7.6 (emphasis added). “Exhibit E” explicitly states that “CONSULTING AGREEMENT
WITH IRA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED.” See Mot., Ex. A.

Thus, the Consulting Agreement automatically terminated as of the Closing Date. Id.
Furthermore, on November 10, 2009, Mr. Helfstein provided a Declaration regarding the

Consulting Agreement. He wrote that:

" Page 4 of 20
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1 was responsible for negotiating and approving the [Asset Purchase
Agreement] on behalf of Summit. As part of the [Asset Purchase
Agreement], Uninet negotiated replacement consulting agreements
between Uninet, myself and Mr. Seaver. 1 executed a replacement
consulting agreement with Uninet on my own behelf. There were
negotiations between Uninet and Seaver for a replacement agreement,
but to the best af my knowledge was (sic) no such agreement was signed.

See Declaration of Lewis Helfstein attached as Exhibit “2” at § 7. Thus, the Asset Purchase
Agreement clearly establishes that the UniNet Defendants did not assume the Consulting Agreement.
Nevertheless, Plaintiffs have brought a frivolous lawsuit against the UniNet Defendants under the

terms of the Consulting Agreement.
a. Warranties From Seller toc UniNet Defendanis

The Asset Purchase Agreement provided the UniNet Defendants with & sen'esA of warranties,
which are directly applicable to the UniNet Defendants’ right to seek indemnification from the
Helfitein Defendants, Summit represented that it had the approval and authotity of all members to
enter into the Asset Purchase Agreement. Mot, Ex. A at 1 6.1, Summit asserted that it had full
power and authority to enter into the Asset Purchase Agreement “without any conflict with any other

in any law, legal requirement, or otherwise.” Jd.
Similarly, Summit also represented that there were no potential claims or threats of litigation
involving the assets it was selling other than ACM Technologies v. Summit Technologies LLC. See

Mot, Ex. A at §6.6. It provided a general disclosure that:

Seller does not know, or have reason to know, of any matters,
occurrences, of other information that has not been disclosed to Buyer
and that would materially and adversely affect the Acquired Assets
purchased by Buyer or its conduct of the business involving such
Acquired Assets. Moreover, no representations or warranty by Seller in
this Agreement, or any documents furnished to Buyer by Seller, contains
or will contain any untrue statement of a material fact, or omit to state

a matenzal fact necessary to make the statements contained in these
sources accurate.

Mot, Ex. A at ] 6.7 (eraphasis added).
Additionally, the Asset Purchase Agreement also stated that:
The execution, delivery, and performance of this Agreement by Seller and

the consnmmation of the transactions contemplated by this Agreement
will not result in or constitute any of the following: (a) a default or an

Page 5 of 20
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event that, with notice, lapse of tine, or both, wounld be a default, breach,
or violation of the management agreement of Seller or any lease, license,
promissory note, conditional sales contract, commitment, indenture, or
other agreement, instrument, or arrangement to which Seller is a party or
by gihich any of them or any asst or properties of any of them is bound .

I

Mot, Bx. A at §7.9. The Asset Purchase Agreement also provided that it had the necessary right,
power, legal capacity, and authority to enter into the agreement, and *“no approvals or consents of any
person other than the Seller [was] necessary in connection with the sale” of Suminit's assets, Mot,
Ex. Aat§7.10.
Finally, and most importantly, Surnmit stated that:
“to the best of Seller’s knowledge, none of the representations and
unirue statement of matenial fact, or omits to state a material fact
necessary to prevent the statement from being misleading.” -
Mot, Ex. A at§ 7.12. '
In total, the Helfstein Defendanis provided several wan'antieé to the UnilNet Defendants that:
H (1) the Consulting Agreement was terminated; (2) it had the necessary anthority and consent to
termiinate the Consulting Agreement; (3) there were no potential claims or threats of ltigation; (4)
tben: would not be a breach of the Consulting Agreement from the Asset Purchase Agreement; and ]
(5) there were no misrepresentations of material fact that would make any of the foregoing
misleading.

H b. UniNet Defen elied on Helfstein Def g entation

at the ltin eemen, not Bei i
The Helfstein Defendants induced the UniNet Defendants into exccuting the Asset Purchase
Agreement based on their representation that the Consulting Agreement was not being assigned
through the Asset Purchase Agreement. The UniNet Defendants did not want the Coﬁmﬂﬁﬁ:g T
Agreement. They merely wanted the technology and assets owned by Summit. Exhibit “E‘; _am_i the

Declaration of Mr, Helfstein all demonstrate that the Asset Purchase Agreement did not as-:sign the
Consnlting Agreement. These are key facts that support the UniNet Defendants’ claims for |
indemmification and evidence the Helfstein Defendants status as indispensablc parties.

’ ' Page 6 of 20
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C. ent of ure

On April 3, 2009, Plaintiffs filed a Complaint against both the Helfstein Dcfcﬁdants and
UniNet Defendants, In the Complaint, Plaintiffs assert ten causes of action: (1) Breach of Circle
Consulting Contract (against all Defendants); (2) Breach of Summit Technologies Formation
Agreement (against Helfstein Defendants Only); (3) Breach of Summit Technelogies Operating
Agreement (against Helfstein Defendants and Summit Only); (4) Breach of Fiduciary Duty (against
Helfstein Defendants Only); (5) Promissory Estoppel (against UniNet Defendants Only); (6) Unjust
Enrichment (ggainst UniNet Defendants Only); (7) Accounting (against Summmit and Helfstein
Defendants Only); (8) Declaratory Relief (against All Defendants); (9) Breach of Implied Covenant
of Good Faith and Fair Dealing (against All Defendants); and (10) Alter Ego (against All
Defendants). I-fowever, on November 23, 2009, Plaintiffs executed a voluntary dismissal of the
Helfstein Defendants, i

In turn, on January 19, 2010, the UniNet Defendants filed a Cross Claim against the Helfstein
Defeadants. The Cross Claim asserts twelve claims against the Helfstein Defendants: (1) Breach of
Contract; (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) Usijust Enrichment; (4) |
Fraud; (5) Fraudulent Mistcpresentation; (6) Intentional Misrepresontation; (7) Negligent
Misrepresentation; (8) Breach of Express and Implied Warranties; (9) Implied Indemnity; (10)
Express Indemnity; (11) Apportionment; and (12} Equitable Estoppel.! _ -

Plaintiffs are asserting claims for alleged breach of the Consulting Agreement against the
UniNet Defendants. See Compl. at §§ 24-27, 48-53. However, the UniNet Defendants werenota
party to that contract. Only the Helfstein Defendants were parties to both the Consultmg Agreement
and the Asset Purchase Agreement. See Ex. 1, Mot., Ex. A. In that light, they are “indispensable” to
the adjudication of the dispute over the Consulting Agreement, and to the UniNet Defendants’ _
defense from Plaintiffs’ frivolous litigation. Similarly, the Helfstein Defendants are liable to the

t In terms of classifying the cross-claims, the first eight claims arise under Nevada Rule of Civil Procedure 13(h).
The remaining claims arise under Nevada Rule of Civil Procedure 14{s) bascd on a theory of indemnification, which
constitute third-party claims. This is addressed in more detail in section I{A).

Page 7 of 20
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the claims arising under the Consulting Agreement.
II. DISCUSSION

The Helfstein Defendants are seeking to compel arbitration under the Asset Purchase
Agreement based on the mandatory arbitration clause and choice of venue clause. Mot. at 2:14-17.
Furthermore, they are seeking dismissal of the UniNet Defendants cross-claims, or alternatively, a
stay of those claims unti] Plaintiffs’ lawsuit against the UniNet Defendants’ is resolved. /d. at 4:10-
14. However, the Helfstein Defendants fail to appreciate that they are “indispensable parties” to
Plaintiffs* claims for breach of the Consulting Agreement. The Consulting Agreement explicitly
demands that Nevada law govern any dispute arising out of that contract. See Ex. 1 at § 14 at IS
0000110-11. Plaintiffs* claims solely arise out of the Consulting Agreement, not the Asset Purchase
Agrocment, As such, the Consulting Agreement supercedes the Asset Purchase Agreement,
inctuding the chmce of law and forum provisions.

The Discussion is organized into five Parts. Part A explams thc civil procedurc sta.ndards for
bringing a cross claim and a third-party claim, and the Helfstein Defendants” status as md1sp§nsable
parties” that pérm.it joining them as a party to Plaintiffs’ claims arising unde.r the éonsuiﬁué . '
Agreement. Part B examines the arbitration c¢lause of the Asset Purchase Agreement, and how it
does not apply to this dispute. Similarly, Part C illustrates how the fonlm selecnon clausc is also
mapphcable Alternatively, if this Honorable Court grants the Helfstein Defendants Mutlon, Part D
requests a stay of Plaintiffs’ case until the issue regarding the non-asmgnment of the Consultmg
Agreanent is resolved. Finally, Part B moves for dismissal of P!amuffs case cn’nrcly under Nevada

' Rnle of le Ptocedurc 19(b).

A, Agsaingi Helfstein Defendants are Proper
1, Joinder o Additiona ties r Rule J3
A cross claim is the proper procedural device for the joinder of add{ﬁonal parties wlj;an:th'e ’
Jomder is necessary for just adjudication based on its status as an “indispensable i)ﬂﬂy," or the relief
arises out of the same transactions, occurrences, or series of transactions and occurrences with
common questions of fact and/or law. Nev. R. Civ. Pro. 13(h). “An indispensable party is aparty

who is ‘necessary” to an action, but for some reason, cannot be made a party to that action.” Potrs v
Page 8 of 20
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18
19
20
21
22
23
24 H
25
26
27 H
28

Vokits, 101 Nev. 90, 92, 692 P.2d 1304, 1306 (1985). If the court finds that a party is indispensable,
it must decide whether in equity and good conscious the action should proceed. Zd. “If in equity and

in good conscious the action cannot proceed without the necessary party, that party 1s “indispensable’

‘

R /- §
Nevada Rule of Civil Procedure 19 states that;

(a) fl on wha is subject to service of process and whose joinder
not deprive the court of jurisdiction over the subject matter
of the acuon shall be joined as a party in the action if (1) in the
person’s absence complete relief cannot be accorded among
thosealready parties, or (2) the person claims an interest relating
to the subject of the action and is so situated that the disposition
of the action in the persons absence may (I) as a practical matter
impair or impede the persons ability to protect that interest

or (ii) leave any of the persons already parties subject to a ..
substamtial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of the claimed interest. If the:
person has not been so joined, the court shall order that the
gerson be made a party. If the person should join as a plaintiff
refuses to do so, the person may be made a defendant or, in

a proper case, an involuntary plainfiff.

1 (Emphasis added).

2. Third-Party Practice Under Rule 14
Third-party practice “is based upon a theory of indemnity.” Reid v. Royal Ins. Co., 80 Nev.

137, 140, 390 P.2d 45, 46 (1964). When a third-party may be liable to a defendant, the defendant
may, as a third-party plaintift, make a claim against the third-party defendant for all or part of the
plaintiff’s claim against the third-party plaintiff. Nev. Rule. Civ. Pro. 14(a). “The application of

indemnity (when proper) shifts the burden of the entire loss from the defendant fortfeasor to another |

who should bear it instead.” Reid, 80 Nev. at 141, 390 P.2d at 47 (citing Prosser, Torts § 46 (2nd
Ed.)).

3 The Helfstein Defendants are Pr -Clain i le
Proper Third-Pari nd Fi

. The Helfstein Defendants are indispensable parties to Plaintiffs’ claims under the Cons}}lting

Agreement. As a practical matter, the Helfstein Defendants’ absence from this litigation impairs and

impedes the UniNet Defendants’ ability to protect their interests. Similarly,. there is a. substantlal nsk

of inconsistent outcomes if the UniNet Defendants are obligated to defend th1s acuon without the
Page 9 of 20
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presence of the Helfstein Defendants. Thus, the UnjNet Defendants respectfully request that this
Honorable Court consider the extent that a judgment rendered without the Helfstein Defendants will
prejudice the UniNet Defendants. Additionally, they also request that the Court consider the extent
that 2 judgment under the Consulting Agreement can actually be rendered without the Helfstein
Defendants when the UniNet Defendants were never a party nor assumed it.

In terms of the Consulting Agreement, it contains a Goveming Law provision that makes
Nevada the choice of law and the forum for any disputes arising thereunder. See Ex. 1 atq 14 at IS
0000110-11. Plaintiffs are suing the UniNet Defendants for breach of the Consulting Agreement.
Under the Governing Law provision, the Eighth Judicial District Court is the proper forum for
disputes arising out of or connected to the Consulting Agreement. Evidence of this is Plaintiffs’
origiﬁal action that named the Helfstein Defendants as defendants, This demonstrates tilat the
Helfstein Defendants are indispensable parties to the Consulting Agreement, which allows ﬁe
Uhiljiet Defandz;nts to ioin them to this litigation under Nevada Rule of Civil Procedure 13 (h).

Furthermore, this Honorable Court should take notice that the Helfstein Défeadants® active
Eault sctuaily and proximately caused 100% of Plaintiffs® alleged damages. The Helfstein

16 § Defendants were contractually obligated to Circle Consulting through the Consulting Agreement

17 Thus theyhad a legal obligation to abide by those terms and avoid matenaliy brea.chmg the

18 { Consulting Agreement. In terms of the Asset Purchase Agreement, Mr. Helfstein provided several

19 || warranties that he secured Mr. Seaver’s consent to terminate the Consulting Agreement upon the sale

20 of Summnt’s assets.

21
22
23
24

26
27

28

The UniNet Defendants warranties in the Asset Purchase Agrccment dmonsuate that the .
Umth Defendants are entitled to indemnification from the Helfstein Defendants These warrantles
mclllded representations that: (1) the Consulting Agreement was terminated; (2) it had the ne.cessary
authority and consent to terminate the Consulting Agreement; (3) there were no potential ¢laims or
threats of litigation; (4) there would not be a breach of the Consulting Agreement from the Asset
Purchase Agreement; and (5) there were no misrepresentations of material fact that WOuld make any
of the foregoing misleading. See Mot, Ex. A at §{ 6.1, 6.6, 6.7, 7.9, 7.10, 7.12.
it

. Page 10 of 20
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H arbmate, which was executed by another party, may attach to a nonsignatory. Truck Ins. Exchange,

27
28

20:-*

_ The undisputed facts demonstrate that the only defendants culpable for Plaintiffs’ alleged

damages are the Helfstein Defendants. Overwhelming evidence demonstrates that the UniNet
ﬁ Defendants did not want to assume the Consulting Agreement. See Id. The UniNet Defendants do
not have any legal obligation to Plaintiffs. As such, any liability borne by the UniNet Defendants
should be completely shifted to the Helfstein Defendants. See Nev. R. Civ. Pro. 14(2). In total, the
Nevada Rules of Civil Procedure demand that the Helfstein Defendants remain parties to this action
F in Nevada. The cross-claims and third-party claims do not arise against the Helfstein Defendants

solely based on the Asset Purchase Agreement. They arise directly out of the Consulting Agreement
q itself. Under that contract, it specifically provides that Nevada is the proper forum.

B. Enpforceability of Arbitration Clauses _

Whether a dispute arising under a contract is arbitrable is a matter of contract in;crpretation,
which is a question of law. State ex rel. Masto v. Second Judicial Dist. Court ex rel. County, 125
Nev.5, _, 199 P.3d 828, 832 (Nev. 2009). District Courts have the discretion to determine the
enfomeability of an arbitration clause. May v. Anderson, 121 Nev. 668, 672-73, 119 P.3d 1254,

disbuté in favor of arbitration.” Int'l Assoc. Firefighters v. City of Las I./eg&.is 104 Nev. 615, 618
764 P 2d 478 480 (1988). However, “[i)f the court finds that there is no enforceable agreement 1t
may not . order the parties to arbifrate.” Nev. Rev. Stat. § 38.221(3).
h ' Generally, arbitration is a matter of contract and * *a party cannot be required to submit to
arbitration any dispute which he has not agreed so to submit.” ” Truck Ins. Exchange v. Palmer J.
A Swanson, Inc., 124 Nev. 59, ___, 189 P.3d 656, 660 (2008) (quoting Thomson-CSF. S.A. v. h
American Arbitration Ass'n, 64 F.3d 773, 776 (2d Cir.1995) (quoting Steeiwc':arkers v. Warrior & Guif
Co., 363'U.S. 574, 582, 80 5.Ct. 1347, 4 L.Ed.2d 1409 (1960)). Thus, while Nevada recognizes 2
strong policy m favor of arbitration, “such agreements must not be so broadly COII-Sﬁ'!.led as tg .
encompass claims and parties that were not intended by the original mﬁﬁct” see Mikohn Gﬁiﬁmg _
Corp. v. McCrea, 120 Nev. 248, 252, 89 P.3d 36, 39 (2004). Nevertheless, the obhgatmn 1o

189 P.3d at 660 (citing Inter. Paper v. Schwabedissen Maschiner & Anlagen, 206 F.3d 411, 4l§-17
N Page 11 of 20
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Here, there is no enforceable agreement that requires arbitration in this matter. As stated
carlier, Plaintiffs’ claims arise under the Consuiting Agreement. See Compl. Without admitting the
sufficiency of those claims, Plaintiffs allege that the UniNet Defendants are liable to them for breach
of that agreement. . Notably, the UniNet Defendants were never a party o the Consulting

2
3
4
5
6 | Agreement, nor assumed it. See Mot., Ex. A ef seq. The only parties to that Agreement were
7 I Plaintiffs and the Helfstein Defendants. See Ex. 1.

8 The Consulting Agreement does not require arbitration. Plaintiffs should not be allowed to

9 } prosccute their claims against the UniNet Defendants without joining the Helfstein Defendants in

10 this matter, Otherwise, gross injustice and unfaimess would befall the UniNet Defendants since they
1l neve-:r assurned the Consulting Agreement. See Mot., Ex. A et seq. While the Helfstein Defendants
12 | are attempting to characterize the cross-claims as arising under the Asset Purchase Agreeﬁént, they
13 | completely failed to acknowledge their status as indispensable parties to the Consulting Agreement.
14 | In that light, the cross-claims against the Helfstoin Defendants are appropriate arise under the

15 H Consulting Agreement, ' -

16§ The UniNet Defendants respectfully request that this Honorable Coﬁrt deny thé Motion.

17 § Plaintiffs” action is solely based on the Consulting Agreement. That agreement does not contain an
18 § arbitration clause demanding that disputes arising under it must be arbitrated. Furthermore, the

19 § Asset Purchase Agreement cannot be so broadly construed as to encompass claims arising l.inderl the
20 j Consulting Agreement. This is especially true since the plain language of the Asset Purchase’ '

21 || Agreement specifically states that the UniNet Defendants were not assuming the Consulting _' a

22| Agreement. As such, the Helfstein Defendants’ have the status as indispensable parties to the

23 | Consulting Agreement. Additionally, they are also third-parties with an obligation to indemnify the
24 § UniNet Defendants, In either case, the arbitration clause of the Asset Purchase Agi'eement is

25 § inapplicable as it pertains to the Consulting Agreement.

26 cionabili a Defense to Arbitrati ause

27 H Mandatory arbitration clauses may be unconscionable when the term is prbcedu.ralij( and |
28 substantively unconscionable. See D.R. Horton v. Green, 120 Nev. 549, 551,96 P.3d 1159, 1160
Page 12 of 20 | B
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(2004). Both procedural and substantive unconscionability must be present for a court {o exercise
discretion to invalidate an arbitration clause. 7d. at 553, Procedural unconscionability focuses on the
one-sidedness of a contract, particularly the inability of the weaker party to meaningfully negotiate
because of unequal bargaining power, and an inability to understand the contractual language. fd. at
554. Subastantive unconscionability is present when the terms are so one-sided and harsh that it
shocks the judicial conscience. Villa Milano Homeowners Assn. v. Il Davorge, 84 Cal.App.4th 819,
829, 102 Cal.Rptr.2d 1 (Cal. App. 4th Dist. 2000). Substantive unconscionability as to arbitration

clauses exists when arbitration agreements contain provisions that vary the substantive remedies and

O 00 ] " W\ A W N e

the corisequences on the parties unequally. /d. at 558 citing Ting v. AT & T, 319 F.3d 1126 (5th Cir.
2003).

Here, the arbitration provisions of the Asset Purchase Agreement are unconscionable. In .
terms of procedural nnconscionability, the Asset Purchase Agreement is one-sided that it requires.
arbitration in New York. This is a foreign jurisdiction to the purpose of the Asset Purchase o

o e e
W N = O

h Agresment. The Asset Purchase Agreement contemplated the sale of both tangxblc and mtang;xble

—
Lh

assets located in Las Vegas, Nevada. New York is an alien jurisdiction that has no purpose  other

than the convenience of the Helfstein Defendants. This demonstrates that the -term is one-sided and

-
(=

procedurally unconscionable. Similarly, the arbitration clause is also substantively unconscionable

—t
-]

becanse of the one-sided nature of the provision, and harshness that req\um the UniNet Defendants

—
og

{ to waive their right to a jury trial and to litigate in a foreign jurisdiction. In total, the arbitration

o]
w

clause is unconscionable and unenforceable.

C. Forum Selection Clauses

“While some forum selection clauses are sufficient to subject parties to the personal

88 R 3

juﬁsﬂiction of out-of-state courts, not all forum selection clauses are enforceable.” Tandy Computer

Leasing; a Div. qf Tandy Electronics, Inc. v. Terina, 105 Nev. 841, 843 784P.2d 7,8 (1989)
““Where such forum selection provisions have been obtained through ‘freely negotiated’ agrecments

'&’ R

and are not ‘unreasonable and unjust,” their enforcement does not offend Due Process.”” Id. (quoting

[ I
~ O

Burger Kb:g Corp. v. Rudzewicz, 471 U.5. 462, 472 n. 14, 105 S.Ct. 2174, 2182 n. 14, 85 L.Ed.2d
528 (1985)). '

[ 4
- -]
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‘Neverthelm, the Ne\;ada Supreme Court identified several factors that could render a forum
selection clause unconscionable, including: (1) the absence of negotiations regarding the forum
selection clause; (2) the unimportance of the clause to the contract's purpose; (3) the placement and
font size of the clause in the contract;(4) the potential lack of knowledge regarding the clause’s
potential consequence; (5) public policy considerations demanding decisions on the merits and
exclusion of unfair advantages. Id. at 843-44, 784 P.2d at 8 (citations omitted); see alse D.R. Horton
v, Green, 120 Nev. 549, 557, 96 P.3d 1159, 1165 (2004).

Here, the forum selection clause is inapplicable. As stated earlier, the Consulting Agreement
clearly scts Nevada as the proper jurisdiction for claims arising out of it. Plaintiffs are prosecuting a
case solely based on the Consulting Agreement. As such, the forum selectmn clause of t'ne Asset
Purchasc Agreement is inapplicable. In arguendo, even if it was apphcable the forum sclcctlon B
clause is mwonscmnable There is no evidence that there was meamngful negonauon rega.rdmg the

forum selectlon clause Similarly, the forum selection clause of New York is unrelated to thc

' purchase of asseis in Las Vegas, Nevada. Furthermore, the Helfstein Defendants have not pr&sented

mdenne dumonstraung the UniNet Defendants’ awareness of the forum sckecuon clause. The only

| purpose of the forum selection clause is to provide the Helfstein Defendants with an unfair

advantagc

Like the Arbitration clause, the forum selection clause’is unconsclonablc It goes agamst :
Nevadn ] pubhc policy of requiring cases to be decided on their merits. The Helfstein Defendants
requcst would place a substaptial burden on the UniNet Defendants to hr.lgate acaseinan
mconvomc:nt forum that does not house any of the likely witnesses, documcnts or a.dnus51blc

evxdmce that would be used to prosecute/defend claims. Nevertheless, Plamuff’s claims anseundcr :

the Consultmg Agreement, not the Asset Purchase Agresment. Thus, enforclng thosc clau.ses to
allow the Hclfstem Defendnnts to escape this jurisdiction is unproper
i
17
111
i
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D. Alterngtively, if Arbitration js Proper, Then This Matter Should Be Stayed
Pending Resolution of the UniNet Defendants’ Dispute with the Helfstein
Defendants

1
2
3
4
5 || the disposition of the canses on its docket with economy of time and effort for itself, for counsel, and
6 }| for litigants.”™ In re Smith, 389 B.R. 902, 917 (Bkricy. D. Nev. 2008) (quoting Landis v. North

7 § American Co., 299 1.S. 248, 57 S.Ct. 163, 81 L.Ed. 153 (1936)). In Landis, the United States

3 Supreme Court stated that the exercise of this power “can best be done calls for the exercise of

9 | judgment, which must weigh competing interests and maintain an even balance.” Landis, 295 U.S.

10 || at 254-55, 57.
11 ‘The Smith Court further took notice that, in terms of staying adversary proceedings:

12 ) T
“‘[w]here it is proposed that a pending proceeding be stayed, the
13 competing interests which will be affected by the granting or refusal to
grant a stay must be weighed. Among those competing interests are the
14 ossible damage which may result from the granting of a stay, the
: gﬂl’d&hl -or inequity which a party may suffer in being required to go
15 l’orwm{ and the orderly course of justice measured in terms of the
St simplifying or complicating of issues, proof, and questions of law which
16 could be expected to result from a stay.™
17

18
19
20 1
21

. I {(4) whether appellant is likely to prevail on the merits in the appeal. Nev. R.-App. Pro 8(c); see aiso

23
” Fritz Hansen A/S v. Dist. Ct., 116 Nev. 650, 6 P.3d 982 (2000). Nevertheless, if one or two factors

25

In re Smith, 389 B.R. at 917 (quoting Lockyer v. Mirant Corp., 398 F.3d 1098, 1110 (9th Cir.2005)).

Similarly, Nevada has guidelines that 2 court should consider whether to issue a stay. In -
terms of appeals, courts consider the following factors: (1) whether the object of the appeal will be
defeated if the stay is denied, (2) whether appellant will suffer irreparable or serious injury-if the stay
is denicd, (3) whether respondent will suffer irreparable or serious injury if the stay is granted, and

are especially sirong, they may counterbalance other weak factors. Fritz Hansen A/S, 116 Nev. at

659, 6 P.3d at 987.

57 Here, Plaintiffs’ action against the UniNet Defendants should be stayed pending resolution of

% the dispute pertaining to the Asset Purchase Agreement. The pla.iﬁ language of the Asset Purchase
Page 15 of 20
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Agrecment clearly states that the UniNet Defendants were not assuming the Consulting Agreement.
See Mot., Ex. A at sec. Furthermore, Mr. Helfstein provided a Declaration stating that a replacement
Consulting Agreement was necessary. Sec Ex. 2at¥ 7. As such, the UnilNet Defendants’ ability to
obtain declaratory relief or a finding of fact that the Asset Purchase Agreement did not assign the
Consulting Agreement to them is vital to the resolution of Plaintiffs’ case.

- Tnal courts should follow guidelines to achieve consistent, predictable, and fair results. See
Local Joint Exec. Bd. of Las Vegas, Culinary Workers Union, Local No. 226 v. Martin Stern, 98
Nev. 409, 411, 651 P.2d 637, 638 (1982). Courts should avoid rulings that result in illogical and
umjust results, which offend traditional notions of faimess and justice. State of Nev. v. Second
Judicial Dist. Court ex rel. County of Washoe, 188 P.3d 1079, 1083 (Nev. 2008). It is completely
xlloglcal to allow Plaintiffs to prosecute a frivolous lawsuit against the UniNet Defendants, but stay
the UniNet Defendants’ right to seek cross-claims against the only respons:ble partm thc Helfstein
Defmdam:s |

Furﬂlermore the UniNet Defendants will sustain m'eparable m_]ury and cxtrtnnc pl’ejudlcc if
tl:ley are requlred to defend this action without the Helfstein Defendants bcmg a party to |t Clearly,
Plaintiffs are presentmg a frivolous lawsuit against the UniNet Dcfendants The plain langu.age of

Il the Asset Purchase Agreement states in clear and unambiguous language that the UniNet Defendams

were not assuming the Consulting Agreement. Nevertheless, Plaintiffs are attempting to enforce the
Consulting Agreement against the UniNet Defendants. Inexplicably, Plaintiffs have wlﬁ:itaﬂly

I dismissed their claims against the Helfstein Defendants, This demonstratcs that thcrc is an element

of collusion between the Helfstein Defendants and Plaintiffs to present fnvolous lxtlganon agamst
the UniNet Defendants for vexation and harassment purposes. This justifies staymg Plamtlffs’ case
until there is.a resolut:on regarding the UniNet Defendants’ cross-clanns agamst the Helfstem
Defendants. '

E. ' ively, if Arbitration is Proper, Then Plaintiffs’ ! ould Be .
vant to Nevada Rule of Civi dure 19
1. Standard for Motion to Dismiss under Nevada Rule of Civil Procedure {9

A defendant may move to dismiss plaintiff's complaint when plaintiff fails to join a party
Page 16 of 20 ‘
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2 || plaintif"s evidence and all reasonable inferences that can be drawn from the evidence must be
3 § admitted[,]” and interpreted in the light most favorable to the plaintiff.” Fava v. Hammond Co., 102
4 )| Nev. 323, 325-26, 720 P.2d 702, 704 (1986).
5 Under Nevada Rule of Civil Procedure 19,
6 (8) A person who is subject to service of process and whose joinder
will not deprive the court of jurisdiction over the subject matter
7 of the action shall be joined as a party in the action 1f (1) in the
person’s absence complete relief cannot be accorded among
8 those already parties, or (2) the person claims an interest
relating to the subject of the action and is so situated that the
9 disposition of the action in the persons absence may (I) as 2
practical matter impair or impede the persons ability to protect
10 that interest or (1i) leave any of the persons slready parties
subject to a substantial risk of incurring double, muitiple, or
11 otherwise inconsistent obligations by reason of the claimed
interest. If the person has not been so joined, the court shall order
12 that the ﬂ_pcrson be made a party. If the person should join as a
' plaintiff but refuses to do so, the person may be made a
13 defendant, or, in a proper case, an involuntary plaintiff.”
14 NG If:;cnson as described in subdivision (a)(1)-(2) hereof cannot be
. - made a party, the court shall determine whether in equity and
15 ood conscience the action should proceed among the parties
j fore it, or should be dismissed, the absent person being thus
16 regarded as indispensable. The factors to be considered by the
court include: first, to what extent a judgment rendered in the
17 persons absence might be prejudicial to the person or those
already parties; second, the extent to which, by protective
18 provisions in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided; third, whether
19 a judgment rendered in the persons absence will be adequate;
fourth, whether the plaintiff will have an adequate remedy if the
20 action is dismissed for nonjoinder. : -
21 | (Emphasis added). '
22 Here, the Helfstein Defendants are indispensable parties. Section I{A)(3) glrcady described
23 § the facts and circumstances supporting this determination. In both equity and good conscience,
24 § Plaintifis" action against the UniNet Defendants should be dismissed based on the absence of the
25 | Helfstein Defendants. It is grossly unjust and unfair to allow Plaintiffs to prosecute acase against
26 | the UniNet Defendants for an agreement they were never a party to. Furthermors, it is highly
27 | questionable to allow Plaintiffs to prosecute their case throngh the Asset Purchase Agreement,
28 § although they were never a party to it. The only party with privity to both the Consuiting Agreement
Page 17 of 20
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and the Asset Purchase Agreement are the Helfstein Defendants. As such, they qualify as both
“indispensable parties.”

The absence of the Helfstein Defendants will substantially deprive the UnilNet Defendants of
a complete defense in this matter. As a practical matter, it impairs their ability to protect their
interest and leave them susceptible to sustaining a substantial risk of receiving inconsistent findings
that they are liable for an agreement they never assumed. The plain language of the Asset Purchase
Agreement demonstrates that the UniNet Defendants are incurring massive prejudice as a result of
Plaintiffs’ frivolous action against them. Plaintiff had adequate remedy originally when they sued
the Helfstein Défmdaﬁts. It is a gross miscarniage of justice to allow Plaintiffs to continue
prosecuting this case without joining the Helfstein Defendants as cross-claimants.
The UniNet Defendants are entitled to join the Helfstein Defendants in this matter. Under
Nevada Rule of Civil Procedure 13(k), the Helfstein Defendants qualify as “indispensable parties”

arising under the same facts and circumstances as claims presented in Plaintiffs* Complaint.

| Furthermore, the Helfstein Defendants are liable to the UniNet Defendants under theories of
| indemnification and contribution. The Asset Purchase Agreement contains a series of warranties that
'l the UniNet Defendants were not assuming the Consulting Agreement. Gross injustice occurs if

Plaintiffs can prosecute claims under the Consulting Agreement against the UniNet Defendants

without joining the Helfstein Defendants as a party. Therefore, the UniNet Defendants respectfully
request that this Honorable Court dismiss Plaintiffs’ case if the Helfstein Defendants are not joined

as indispensable partics.
J L CONCLUSION

" The Motion should be denied in its entirety. The Helfstein Defendnnts are clearly
indispensable parties to both the Consulting Agreement and the Asset Purchase Agreement Their
status as the only party with privity of contract to both agreements demonstrates how they are

| indispensable to Plaintiffs’ case. Furthermore, the plain language of the Consulting Agxeement does

not contain an arbitration agreement and explicitly states that Nevada is the proper venue for disputes
arising under the Consulting Agreement. As the Consulting Agreemeut is the conftrolling documcnt

upon which the Plaintiffs are prosecuting this litigation, those terms should control,
Page 18 of 20
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Furthermore, the Nevada Rules of Civil Procedure permit the UniNet Defendants to join the
n Helfstein Defendants in this action. Under Rule 13(h), the Helfstein Defendants qualify as
indispensable parties who are participants in the same transactions arising under Plaintiffs’
Coroplaint. Additionally, the Helfstein Defendants are obligated to indemnify the UniNet
Defendants for any damages Plaintiffs have incurred under the Consulting Agreement. Those
damages would be directly related to the active fault of the Helfstein Defendants. This allows for a

=Y

complete shift of liability from the UniNet Defendants to the Helfstein Defendants.
Alternatively, if this Honorable Court finds that the Helfstein Defendants are entitled to

O 8 N R W W

arbitration and change the venue to New York, Plaintiffs’ action against the UniNet Defendants

—
<

shouid be stayed. In large part, the resclution of the Asset Purchase Agreement dispute is necessary
to determine who is the liable party to Plaintiffs. Moreover, the Helfstein Defendants are
indispensable parties to Plaintiffs’ litigation against the UniNet Defendants. In that light, their

—
B e

absence justifies dismissal of Plaintiffs’ case if they cannot be joined.
DATED this_> _ day of May, 2010.

—
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KRAVITZ, SCH'NITZER SLOANE,

GARY E. SCHNITZER, 5}
MICHAEL B. LEE, ESQ (NSB 10122)
8985 S. Bastern Avenue, -Suite 200

Las Vegas, Nevada 89123

Telephone: 702) 222-4142

Facsimile: 702) 362-2203

Attorneys for Defendants UI Supplies,
UniNet Imaging and Nestor Saporiti
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CATE OF FACSIMIL, G

IHEREBY CERTIFY that on this (-ﬂ day of May, 2010, I faxed and placed a copy of the
foregoing ND SUPPLIES. U

0 ITION TO EFENDANTS’, LE IN. YN
ER TECHNOLO LLC.’S MOTION FO. AY OR
S COMPE. ITRATION, AND ALT ATIVELY, COUNTER-
OCEED PENDIN 3 ON TO DISMIS
PURSUANT TO NEVADA RULE QF CIVIL PROCEDURE 19 in the United States mail,

postage pre-paid, and addressed as follows:

Jeffrey R. Albregts, Esqw(NBN 0066) Byron L. Ames, Esq. (NBN 7581)

SANDORO, DRIGGS, WALCH, KEARNEY Jonathan D. Blum, Esq. (NBN 9515)
HOLLEY & THOMPSON THARPE & HOWELL
400 South Fourth Street, Third Floor 3425 Cliff Shadows Parkway, Suite 150
Las Vegas, Nevada 89101 Las Vegas, Nevada 89129
Tel:  (702) 791-0308 Tel:  (702) 562-3301
(702) 791-1912 Fax: (702)562-3305
i com owell
Attorneys for Plaintiffs jblum -howell.com
Attorneys for Plaintiffs
An empioyee of KRAi?%Z, gééﬁ%fﬁ& SLOANE, &
JOHNSON, CHTD.

O)ges\DATASaporiii adv Seaver\Pleadings\Opposition to Motion to Compel Arbilration.wpd
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CONSULTING & NON-COMPETITION AGREEMENT

This AGREEMENT, dated as ol September [, 2004, is made beiween Summit
Technologies, LLC (“Company™), @ New York limited ligbilily corporation and Circle Consuliing
Corporation (“Consultam™), a Nevada corporation, having a place of business at 2407 Ping Drive,

Henderson, NV 89074,

WITNESSETH:

WHEREAS, the Company has, parsuont 10 3 cenain Agreement of
Coniribulion dated Sepltcmbcr\"??.o%: ecquired cerain assels of Nasionel Data Center, Inc,
("NDC™) and,

WHEREAS, the principal of Consultanl is thoroughly familiar with the
husiness operstions of NDC; and '

WHEREAS, a5 a comdilion of contribution of the busincss and assels of

, NDC 1o the Company, the Company agreed Lo retain the sevvices of the Consultant for a

fixed fee over 3 period ol Lime and the Consultant has agreed 1o render such services to the
Company; and

WHEREAS, the Company wishey to relain Consuliant to render such services

1o the Company end its sffiliates and the Consultent wishes to render such services, all on the

termy and conditions hereinaller set forth;

NOW, THEREFORE, the partics hereto ogree as follows;

IS 0000103
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1 Lngegement.

The Company hcreby engeges Consultant and Consuliant's hereby accept
such engagement vpon the lerms and conditions hereinafler set forth,
1. Term,

The Consultant will be bound by Lhis on the date firsi above writen and
payment pursuant to (his agrecment shall commence Jan 1, 2005 and shall conlinue
until December 31, 2014, unless otherwise terminaied pursuani to Seclion 9.

LS Compensation.

3.\ For all services rendered and covenants given by Consullant under this
Agreement, the Company shall pay Consultam an initial annual fec of $125,000, paid
monthly. The payment shall be increascd by the Federal Employment tax expense os

indicated in Schedule A, This fee shall be increesed £5,000 ench yeor, beginning on

January 1, 2006, and annually on January | cuch year thereafier.

3.2 in addition 10 the annual fee, the consultant will be reimbursed by the
LLC for certain other reasonable expenses, including cell phone usage, aulo,

insurance and medical covernge.
3.3 In addition 1o the above, LLC wilt pay Consultani 05 cenis for each chip

and 02 cents [or rescis the compuny has manufactored and sold up 10 40,000 per

" month, and 02 cents for cach one sold thereafler. There shali be an avemge profit, by
the LLC, ofat Icast $1.50 on mch chip or $1.00 for reset for the incentive 10 be paid.
The monthly profil-shall be based upon the average of profit for the previous celendar
month. This payment will be made (o Consullant quarterly. The LLC will catculate
chip sales first, arriving at maximum units of 40,000 per month, in calculating

payments.
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3.4 Additional ts. A paymenl of ten thousand dollars per month shall

be made until a total of § is madc.

Consultant shall be cngaged in rendering consulling services to the Company
and to the Managers of the Company, in conneclion with {he operations the business
acquired by the Compeny Irom NDC, including improvcmegl on existing
formulations and developing new formulations for new toner printing devices, Also
included shall be the supervision , ;gsurch and d-eveloprnent of microchip technology
as it relates to toner printing devices.

The Consuftanl has entered inlo an agreement with Ira Scaver for his
exclusive service for a term 10 run concurrent with this Agreement and will fumnish

the services of Jra Seaver to perform the services required by this contracl.

5. -Extent of Services.

Consuliam, shal) from lime 1o lime, make aveilable 1o the Compiny, the
Consullont’s employees, including its President, lra Seaver on an exclusive basis, 1o
the exient reasomably necessacy to cnable Consullant to render ihje services required
hereby. Consultant ond its cmployees, if any, shall devete such portion of theis
business time, sttention, nnd caergics 10 the business of the Company and its alfitiates
25 shn!l be necessary lo render services hereunder, as determined by Consultant in its
reasonable discretion |
6.  Disclosure of Information.

Consultanl, recognizes and acknowledges Wint lh;: trade secrets of the
Company and its affilistes and their propriclary information and procedures, as they

may exist from Ume o time, arc valuable, special, and umique assets of the
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Company's business, access 1o and knowledge of which are essential 10 performance
of the Consuliant’s duties hereunder. Except to the exient tequired in order for the
Consultan! 10 carry oul and perform the terms of this Agreernent, Consultant, will niot,
at any time during the term of this Agreement disclose, in whole ar in pert, such
secrets, information or processes (0 any person, firm, corporalion, association or other
endily for any reason or purposc whatsoever, nor shall they make use of any such
propeity ih;:ir own purposes of benefit of any firm person or corporation, or other
entity (except the Company) undes uny circumsiances during the term of this
Apreemenl; provided, that these resificlions shall not apply o such secrets ,
information, and proczsses which arc in public domain (provided thet Consultant was
nol responsible, directly or indirectly, for such secrels, informalion or processr.s
eniering the public domain eficr the daie hereofl without the Company’s written
consent). Consultant agrecs (o hold es the Company’s gropesty, all memoranda,
‘books, papers, leiters, and other dats, and all copies thereof and there from, ineny
way relating to the Company’s business and aflairs, whether made by him or
otherwisc coming into his possession, and on tesmination of hiy employment, or on
demand of the Company, al any lime, 10 defiver the same to te Compaay.
1. T Apreement id Competition.
7.1  Consultant acknowledpes and ngrees that during the tesm of this
' _Agreement, it will not in any way, direcily or indirectly, whether for its acooum or for

the gccount of any.other person, firm, or company engage in, represent, furnish
consulling services o, be employed by, or have any interest in (whether 83 Gwner,
principal, director, officer, pariner, agent, consultant, stockholder, otherwise) any

isiness which manufacturers, sells ot distributes parts and supplies for the

IS 0000106

AAQ00145




{Psge &5 of Y2}

remanufaciuring of business machine toner carlidges in competition with the
Company or relills business machines toner cartridges. Further, Consultants shall

kPowingly induce or attemnpt 1o induce any person or enlily which is e cuslomer of the
Company of any of its subsidiaries st any time during the term of this Agreement 1o
cease doing business, in whole or in parl, with the Company or such subsidiary, or
solicit or endeavor to cause any employes of the Company o its subsidiarics 10 teave
the employ of the Campany or such subsidiary.

For the sole purposes ol Sections 6 end 7 of this Agreemeny, the term
“Consuluni” shall include Consultani, ond ira Szaver individually, and any other
person who hereafier renders services 10 the Company on behalf of Consultant,
Consulani agrees (hat the covenant sei farth in this Section 7 is reasonable with
respect to its durstion, geopraphic arca and scope. IF any particular porticn of this
Sexuon 7 deemed amended Lo reduce in scops ond/or durstion the ponion thus '
adjudicaied to be invalid or enenforceable (o the extend necessary o rendgr it valid or
enforceable, such nmendment to apply only with respect Lo the operation of this

Scetion 7 in panicular jurisdiction(s) in which sdjudication is made.

7.2 The Consuliant is sxcmpt with regards to this paragraph for the following
aclivily: Consulting with Tangerine Express, so long as their aclivity remain on the
retail fevel, Raven Industries, Laserstar Distribution Corporatien and'the colfecting of
commissions from Coates Toner manufacrurers.

8. Remedies by Company.

I there Ye a breach or theestcned breach of any provision(s) of Sections 6 or 7

of this Agreement the Company should be entitled 10 seek tempotary and pemmsnent

injunctive relief restraining Consulant from swch breach withowt the necessity of
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proving actus] damage. Subject 1o the payment obligations set forth in Section 3
hereof, which are unconditional, nothing herein shall be construed as prohibiting the
Cempany from pursuing a claim for monctary damages resulting from such breach o
(hreatencd breach, os other relief. Any claim by the Company alleging any violation
or breach by the Consuitant under Sections 6 or 7 hereof shail be brought by way of a
sepatate action, and nol by way of ofTset or counlerclaim as lo the monies due or
paymenis required 10 be made 10 the Consultant under this Agreement.
Notwithstanding the fercgoing, in the event the Company oblaia.; amoney judgment
against consullant or Seaver {or a breach of section 6 or 7 hercof, snd such judgment
is nol bonded, vycu.lcd or Lhe cnforcement thereof clherwise stayed, then such
judgment may be satisfied by way ol offset against the monics 1o be paid o
Consultent hereunder, 1 the cxient of such money judgment. The restrictions and
covenants cantained in Scctions 6 end 7 hereof, sholl be jpso faclo, null and void, in

the event of uncured defloult, beyond any applicable grace periods, on the part of the

Company heecin.

9. Termjnatioin; .

9.1. Disability: The Company may terminate Consultant's contract upon the
tota] disability of Ira Seaver. Ira Scaver shall be decmed to be totally disabtéd if (i)
' he is unable (o perform his dutics under this Agrecment by reason of mental of
' ph-ysi:__al illness or accident for a period of ninty (90) consecutive days or (i) he is
unable to perform his duties under this Agreement by reason of mental or physicai
iflness or accident for one hundred twenty (120) dayls in any twelve (i2) month
period, or (iii) Tra Seaver files an application for 10 receive permanemt disability

benefits. Upon teqmination by reason of the Ira Seaver's disability, the
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IN THE SUPREME COURT OF THE STATE OF NEVADA

No. 56383

LEWIS HELFSTEIN; MADALYN HELFSTEIN; SUMMIT LASER
PRODUCTS, INC; AND SUMMIT TECHNOLOGIES, LLC.

Appellants,

VS.
UI SUPPLIES; UNINET IMAGING, INC.; AND NESTOR SAPORITI

Respondents.

Interlocutory Appeal from an Order Denying Appellant's Motion for Stay or Dismissal,
and to Compel Arbitration
Eighth Judicial District Court, Clark County, Nevada
The Honorable Elizabeth Gonzalez, District Judge

Appellant’s Appendix Volume I

J. Michael Oakes, Esq.
Nevada Bar No. 1999
FOLEY & OAKES, PC

850 East Bonneville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2070

Fax: (702) 384-2128
mike@foleyoakes.com
Attorneys for Appellant



INDEX TO APPELLANT’S APPENDIX

SUPREME COURT NO. 56383
Affidavit of Lewis Helfstein Volume I Pages 112-117
Complaint Volume I Pages 1-16

Cross-Defendants Lewis Helfstein, Madalyn Helfstein,
Summit Laser Products, Inc., and Summit Technologies,
LLC’s Motion for Stay or Dismissal, and to Compel
Arbitration

Volume I

Pages 74-111

Cross-Defendants Lewis Helfstein, Madalyn Helfstein,
Summit Laser Products, Inc., and Summit Technologies,
LLC’s Reply Brief on Motion for Stay or Dismissal, and to
Compel Arbitration

Volume I

Pages 176-184

Cross-Defendants, Lewis Helfstein, Madalyn Helfstein,
Summit Laser Products Inc., and Summit Technologies,
LLC’s Reply Brief to UI Supplies, Uninet Imaging and
Nestor Saporiti’s Opposition to Motion for Stay of
Crossclaim Pending Appeal

Volume TI

Pages 273-280

Defendants UI Supplies, Uninet Imaging and Nestor
Saporiti’s Answer and Counterclaim to Complaint

Volume I

Pages 17-37

Defendants UI Supplies, Uninet Imaging and Nestor
Saporiti’s First Amended Answer to Complaint,
Counterclaim and Cross Claim

Volume I

Pages 40-73

Defendants Ul Supplies, Uninet Imaging and Nestor
Saporiti’s Opposition to Cross Defendants’ Lewis Helfstein,
Madalyn Helfstein, Summit Laser Technologies, LLC’s
Motion to Stay Crossclaim Pending Appeal; Countermotion
to Dismiss of Stay if Granted

Volume II

Pages 210-262

Defendants Ul Supplies, Uninet Imaging and Nestor
Saporiti’s Opposition to Cross-Defendants, Lewis Helfstein,
Madalyn Helfstein, Summit Laser Technologies, LLC’s
Motion for Stay or Dismissal, and to Compel Arbitration
and Alternatively, Countermotion to Stay Proceedings
Pending Arbitration; Motion to Dismiss Pursuant to Nevada
Rule of Civil Procedure 19

Volume I

Pages 121-175

Lewis Helfstein, Madalyn Helfstein, Summit Laser
Products, Inc., and Summit Technologies, LLC’s Motion to

Volume I

Pages 204-209

Stay Crossclaim Pending Appeal
Minutes Denying Motion for Stay

Volume TI

Page 281

Notice of Appeal

Volume I

Pages 201-203
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INDEX TO APPELLANT’S APPENDIX

SUPREME COURT NO. 56383

Notice of Entry of Order Denying Motion to Stay or
Dismissal, and to Compel Arbitration entered on June 15,
2010.

Volume I

Pages 196-200

Notice of Non-Opposition to Cross-Defendants, Lewis
Helfstein, Madalyn Helfstein, Summit Laser Products, Inc.,
and Summit Technologies, LLC’s Motion for Stay or
Dismissal, and to Compel Arbitration

Volume 1

Pages 118-120

Notice of Voluntary Dismissal on Defendants Lewis
Helfstein, Madalyn Helfstein, summit Laser Products, Inc.,
and summit Technologies, LLC Only

Volume I

Pages 38-39

Plaintiffs’ Opposition to Defendants Ul Supplies, Uninet
Imaging and Nestor Saporiti’s Countermotion to Dismiss of
Stay is Granted

Volume II

Pages 263-272

Transcript of May 25, 2010 Hearing

Volume I

Pages 185-195
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CERTIFICATE OF SERVICE BY MAIL

follows below,

I hereby certify that a true and correct copy of the foregoing APPELLANT’S BRIEF,
APPELLANT’S APPENDIX, VOLUME I, AND APPELLANT’S APPENDIX, VOLUME II
was served to those persons designated below on the 8™ day of November, 2010:

X By placing a copy in the United States mail to the following

parties and/or their attorneys at their last known
address(es), postage thereon fully paid, addressed as

Gary E. Schnitzer, Esq,

Michael B. Lee, Esq.

Kravitz, Schnitzer, Sloane & Johnson Chtd.
8985 S. Eastern Avenue, Suite 200

Las Vegas, NV 89123

Facsimile No. 702-362-2203

Attorneys for Defendants UI Supplies, Uninet

Jeffrey R. Albregts, Esq.

Santoro, Driggs, Walch, Kearney,
Holley & Thompson

400 South Fourth Street

Third Floor

Las Vegas, NV §9101

Facsimile No. 702- 791-1912

Imaging and Nestor Saporiti Attorneys for Plaintiffs
Byron L. Ames, Esq. Robert Freedman, Esq.
Jonathan D. Blum, Esq. Tharpe & Howell LLP

Tharpe & Howell

3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129

Facsimile No. 702-562-3305

| Attorneys for Plaintiffs

15250 Ventura Blvd., 9 Floor
Sherman Qaks, CA 91403
Facsimile No. 818-205-9944
Attorneys for Plaintiffs

An Emp lﬁsee of Foley & Oakes, PC
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BYRON L.. AMES, ESQ TETTED
Nevada Bar No.: 7581 ot
VINCENT J. KOSTTW, ESQ.
Nevada Bar No.: 8335 Ara
THARPE & HOWELL
3425 Cliff Shadows Pkwy., Suite 150 ﬂ
Las Vegas, Nevada 89129 - .
{702) 562-3301 nalanfilic *f-:- ]
Fax: (702) 562-3305 - -
Al

bamcg(@itbarpe-howell com
i 1] .
Altorney's for glninﬁﬂfs-. [RA AND EDYTIIE SEAVER

FAMILY TRUST, IRA SEAVER, CIRCLE CONSULTING CORPORATION
- DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY

TRUST, IRA SEAVER, CIRCLE A5870GL3
- CONSULTING CORPORATION. Case No.:
Plaintifts Department: \I ’ l

v.

LEW]S HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC. Ul SUPPLIES,
UNINET IMAGING, INC_ NESTOR
SAPORIT] and DOES ] through 20, and
ROE entities 21 through ‘40, inclusive.

Defendants.

ARBITRATION EXEMPTION CLAIMED:
ACTION FOR DECLARATORY RELIEF,
AND PROBABLE JURY VALUE IN
EXCESS OF $30.000.00.

St e S N Nt gt St et Yt Vgt St Nt e vt Vs Vi, "

COME NOW Plaintiffs, IRA AND EDYTHE SEAVER FAMILY TRUST, IRA SEAVER,
CIRCLE CONSULTL';IG CORPORATION {“Plsinti(Ts") by and through 1he law firm of THARPE
& HOWELL, and hereby sue the Defendams for dumages arising out of a serics of commercial
trensactions arising oui'of the transler of property and other rights to Summit Technologics LLC. and
their subsequent transfer of property and othes riphts 1o UT Supplies and Unincl Imaging, Inc.

COMPLAINT

RIL ) SR
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THARPE & HOWELL
3425 Cliff Shadows Patkway

Las Vegaa, Nevada §9129
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Partics:
Plaintiffss =~ - )

1. ImanddeﬁeSexvu-FamdyTnm(“SuvuTrmt") is orgemized pursuant o the
Inuufﬂwadl('&averTrust"). Fra Scaver (Ira Seaver™) is a resident of the Stale of Nevads.
Circle Consulting Corporation (“Circle Consulting”) is a Nevada Corporation whose principal placs
of busioess is Clark Cosmty, Novada,

Defenidants:

2. DeferviantLowis Helfstzin (“Lewis Helfstein™)is a resident of New York. Defercant
Madalyn Helfstein (“Madalyn Holfstein™) is a resident of New York . Defendant Summit Laser
Products Inc. (“Swmmit Lases™) isa New York Corporation. Defendant Summit Technologies, LLC.
(Swmmit™) is 8 New York Limited Liability Conpany. Defendent Ul Supplies (U™ is 2 New
York Carporstion. Defendant UniNct Imaging Inc.(“Uninet”) is a Califorsia Corparation with ts
principal place. of basiness in Los Angeles County. Defendant Nestor Saporiti (*Ssporiti™) is a
resident of the State of California,

3. Thetthe true names, identities orcaparitics, whetherindividual, corporste, associa,
or otherwise of the defcadants, DOES 1 throngh 20, and ROE entities 21 Hxough 40, are unknown
to the Plaintiffs, who thercfore sues ssid Defendants by soch fictitious nemcs. Plaindifls are
informed and do bofieve, and thereupon slleges, thel each of the Defendants desigaated herein as
DOE is responsible in some mammer for the evonts and bappenings herein refierred 1o, That Plaintiffs
will ask Jeave of this Cowrt to amend this Complaint to insert the truc names and capacities of said
Drfendants DOES 1 through 20, and ROE entities 21 through 40, when same have been esoertained
by Piainfiffs, ogesher with approprists charging allegations, to join in this sction.

. Genora] Definitions:

4,  Phaintiffu Ira Senver and Circle Consulting are collectively rufiared 10 a8 the “Circle
Consultants” Defendsnts Lewis Helfsicin, Madalyn Helfstein and Sunmmit Laser are collectively
refeored 10 18 the “Helfstein Defendants™ Defendants UL Uninet, and Saporili sre collectively
yefirred {0 a8 the “Uninct Defendamts.™ Seaver Trust, Ira Seaver and Circle Consulting are |
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THARPE & HOWELL
3425 CUH Sbedows Patkway

Suite 156
Lag Vogus, Nevuda §9129
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1 eollseﬁwlylefmedloasﬂw“l’laimi'ﬁ's."
2 Agreements:

2 5. mua&uthumlzm.meﬂelm&nwmdimmmm
: ira Seaver to form Summit with the Helfsiein defendants maintaining management and control of
6 | Summit but obtaining the approval from Ira Seaver for decisions conceming the capital strocture of
7 | Summit. hd;ﬁﬂoﬁ;hSmmdlorﬂnSuverTmst was I reccive $6,700 per month in
8 | distiibutions from Summit subject to = $55,000 pre-tax profit; that Summit would enter into a
? ] Consulting Agreement with Irs Seaver for an annual fee of $120,000 paid bi-monthly, with smoal
o $5,000 increases, Summmit Formation Agrecment - Exhibit “1.”

2] &
13 Apemtwhh.ngoﬁu&theSuvamﬂfm!heowuﬁmomeﬁsuNeﬁY«kLﬁni@
14 | Liskility Company. ‘Summit Operating Agreement — Exhibit “2™ The Operating Agresment
15 | provides for Summit's msinisining records and providing e sccounting, inchling providing
:: quartaly reports to ts members. The Operating Agreement provides for obtaining 75% of its
i8 members’ consent for changes i its capital stmcture. The Operating Agrocment provides for
19 | distribution of profits end nct cash flow - 65% 1o Summit Laser and 35% to The Seaver Trost. The
20 | Operating Agreement provides for consulting services and fes paid o Circle Conslting and I |
21 | Seaver of $120,000 per year with $5,000 atwal increases and health imsurance. The Opersting
2 Agreement ‘provides for the Helfstein defendants® management and control of Summit.

:: 7. On or about Scptember 1, 2004, 2 Consulting, Non-Competition and Confidentiality
25 | Agreement was entered into by Lewis Helfstein on behalf of Summit, and Ira Scaver, individually

On or about September 1, 2004 the Helfstein Defendants entered into an Opersting

26 § and as President of Circle Consulting. The consulting agreement inchaded, among other things,

Ly payment of $125,000 per year paid monthly, with annual $5,000 increases; reimbursement of
28
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THARPE & HOWELL
3425 CHff Shadows Paskway

- 11.  The Helfstein Defendants operated, menaged and controlled Summit as their aher ego,

Las Vegas, Nevada 89129
2

~ -~

1 § expenses, and; paymenis based on salc of laser printer chips. In cxchange, Ira Seaver was to
exclusively perform’ services at the request of Summit, and I Sesver was to comply with
enumeraied non-compete, non disclosure, end confidentiality obligstions. Circle Consuiting
hgumu-mmﬂsr -

8 Onorabout March 27, 2007, en Agreement was entered indo by the Helfstein Defendants

on behalf of Summit, snd Saporiti on behalf of Ul and Uninet. Under the Agreement, the Uninet

0 w th WM B WN

Defiendants scquired certain assets and contract benefits, including rights end obligetions 1o the
Circle Consuiting Agreement. Summit Asset Sale Agreement (mnsigned copy) — Exhibit ¥4."
General Allepations:
9.  Theallegations in thiscomplaint are based on the informetion and belief of the Plaintifs.

10
11
] |
13 { Plainiffs reserve their rights to amend the complaint as additional information s obtained through
14 ¥ investigation and discovery.

151 10, TheHelfstein Defondants, Summit Laser, and Summit were acting on behalf of, and as
1© | ageats oF ench others they scted i the conrse aod scope of sutbority granted o the others sed,that
1 [ Foch actiots were ratified by each of thera such that each showld be bownd by the actioas of the
19 | others.

21
2

by among other things, co-mingling of funds, fecilities, equipment and other assets of Summi,
creating and operating Summit asa mere shell, a disregand for corporate record-keeping, ncoounting
5 | 20 other formalities, such that there is a unity of imierest and owbership betwesn Summi and the
25 | Holfstein Defendants thet the separatc personalities do not really exist and an incquitable resnlt will
26 | acar if the acts in question are trested as those of Summit alone,

27 12.  TheUninct Defendanis were acting on behalf of, and ss agents of each other; they acted
28 :
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in the course and scope of authority granted to the others and, that sk actions were ratified by each
of thiem such that each should be bound by the actions of the others.

13.  Sapariti opcraied, managed and controlled Uninet and Ul es his alter ego, and that
WMWMmlwmumdwm,wmmwwmof
ﬁmhh!lﬂu.qﬁpmtmdodnrmﬁmmum;bummdUﬁmmmﬂﬂh
Mthmwndmﬁrwmeﬁmd-bmin&mﬁnguﬂoﬂﬁmmmw
there Is & unity of interest and cwnership between Ul, Uninet and Sapositi such that the separate
personalities do not really exist and an inequitable result will occur if the acts in question are treated
as those of Ul snd/or Uninet zlone. |

Specifie Allegations:

14, Iorsbout 2004 the Helfstein Defendants induced the Plaintiffs to enter into 2 series of
cootracts, inchading thoss st forth in this complaint, that effectively led (0 the Plaintiffs transfbrring
mdﬁérmminnﬂmwmmmwwmm'wm.m
thh&pﬂmofmamm,Suﬁtdeoﬁqu.
Summit was to be managed by the Helfstein Defendants. In exchange for entesing into the
aforementioned sgreemcuts, the Plaintiffs were to receive from Summit schednled eash distributions,
payments for consulting, and payments for the sale of computer chips. In addition, it wasagreed that
the Helfistein Defendants would not relinquish control of the compeny without the approval of the
Plaintiffs’ or the re-purchase of the Plaimtiffs interest

15.  The Helfstein Defendants, while in control of Summit, operated it in & carcless and
negligent manner, and in 2 manner intended to benefit the Helfsiein Defendunts personally. This
included their manipulating the activities of the company, as well its books and mcords. The
Helfséein Defendamts and defendant Scmmit failed and refused to pay, or canse Summmit to pay, the
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Plaintiffs mny of the scheduled cash distiributions or payment for sales of computer chips. In
addition, The Helfst=in Defendants and defendant Summit failed and refused to pay, or ceuse
Suromit to pay Circle Consulting pursuant o the terms of the Circle Consulting Agreement.

16.  The Helfutein Defendants, without oblaining approval from the Plaitiffs, entered into
MWtAﬂSﬂeAymemMﬂheHeMnDefmdnﬂsmﬂxﬂ.mfuaﬂmign
mmdwtmhmwimluﬁng‘m'ampﬁmofmﬁn
Mr_iﬁbﬁdobligﬂiomowmmﬂt. huchlng:,Unimtmviddaeashmmd
ﬂherm:iduuiunloh&mmit. and, entered into an agrecment with Lew Helfsicin whereby the
Uninet Defendanis would pay Lewis Helfstein as a consultant. -

17,  As part of the Summiit Asset Sale Agreement, the Uninet Defendaats, es successor in
interest to Summit, assumed certain contractual rights and obligations of Summit, including the
mmmmf-mmmmmngmsm; The Uninet Defiendants took actions
snd made representstions to iz Seaver and the trade that they obiained the rights 1o the Circle
Consulting Agreement, and that Circle Consulting and Ira Scaver were bound by it. In reliance on
the sctions, representations and requests of the Uninet Defendants, Circle Consulting and Ira Scaver
complied with their obligations under the Circle Consulting Agresment. Circle sent invoices and
statements for wark performed to the Uninet Defendants, who did not object, but simply failed 1o
reapond. '

18.  The Plaintiffs have fully performed and satisfied all of their obligations under the
agreemeats eufered into with the Defendants, including the Swmmit Formation Agreement, the
Sumﬂtommwﬂnﬁrdc&mﬁngAm However, the Defendants, snd
cach of* them, have breached the aforementioned agreements.

19,  The Plaintiffi have suffercd damages that include, among other things, their filure 1o

AAD00006
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Agrecment, apd faflure to reccive payments for consulting services or payment for sales of comparter
chips from either Summit or the Uninet Defendants.

20.  TheHelfstein Defendants breached the Summit Formation Agreement by failing, smong
oﬂ:enhing:.mply,_ortohmSununilpay,lndeerSl0,000pwmnhformymM
exceeded liabilitics; failing to pay or have Summit pay Ira Seaver $6,700 per month in distributions
from Samit subjoct 1o a $55,000 pre-tax profit; and, Baling to pay or bave Swtmmit pay Circle
Cousulting the aunns) fic of $120,000 with anmual $5,000 inereasss.

21,  The Helfstein Defendants and Summit breached the Summit Operating Agreement by | .
among other things, self dealing with respect to the assets and operations of Summit; failing to
proparly maintwin books and records o1 1o provide an accounting of jts financial sctivities; fuiling
to provide qoartecly reports 1o its members; failing to obfain the consent of 75% of its members foc
the asset sale to the Uninet Defendants; fuiling to distribute money as provided for under the
agreement; failing to pay the Circle Consultants $120,000 per year with $5,000 annual incresses,
fniling to pay for computer chips that were sold, and failing to provide henlth insuzenee,

22. The Uninet Defendants, breached the Circle Consulting Agreement by, smong other
things, fafling to pay the Circle Consuitants $125,000 per year paid monthly, with annusl $5.000
increases; reimbursement of expenses; and payments based on sale of laser printer chips.

23.  Plaintifls sre informed and beficve, and herein allego that af relovant times the
Mgmmdm,mmmmmPWijmﬂnwm& _
punitive dashages. This includes, but is not fimited to, their acting with the intent 1o barm the
Plsintiffs by, among other things, secretly and purposely depriving Phaintiffs of oostract beaefits in
completc disregard for their contracinal and other legal abligations to the Plaintiffy, as well as

AA000007
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1 | intentionalty exploiting the Plaintiffs property, assets, relationship and name for their own benefit,

FIRST CAUSE OF ACTION
BREACH OF CIRCLE CONSULTING CONTRACT
(By Plaintiffs Circle Consulting and Ira Scaver against All Defendants)
24,  Phintiffs reincorporate paragraphs 1 through 23 as berein alleged.
25.  Plaintiffs Circle Consulting and Ira Sesver eatered into the Circle Consylting
Agreement with the Helfstein Defendants and Summit.  The Uninet Defendaniy, as successors in

intepest to Sumanil, assumed the rights and obligations to the Circle Consulting agrecment.

26.  Phuintiffs kave performed all conditions, covenants and promises required on their

—
[

‘past to be performed in accordance with the terms and cénditions of the Circle Consulting

-
o e

Agreement and/or any non-performance is excused. This includes, but is not {imited to,
sutisfying all terms anc: conditions of the Circle Consulfing Agrecanent with respect to all of the

b e
@y . LA

Defendants.

—
-]

27.  The Helfsicin Dofendants and Summit, as well as their successors in interest the

19 { Uninet Defendsmis, breached the sgreement by failing to make payments as provided for under
20 | the ngrecment. As 8 result of Defendants’ breach, Plaintiffs have been damaged in an amount in

exeess of $10,000.00.

24
25 (By Plaitiff Ira Seaver and the Seaver Trust and against Defendants Lewis HeMstein and
26 . Madajyn Helfstein)

271F 28 Pleintiffs reincorporale paragrphs 1 throngh 27 es hevein alloged.,

2' . .
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29.  lra Scaver, on behaif of himself and the Seaver Trust entered into the Summit
Formation Agrecment with the Helfstcin Defendants. Ira Seaver and the Scaver Trust performed
all conditions, covenants and promises required on their part to be performed in accordance with
the texms and condifions of the Summmit Formation Agreement and/or any non-performance is
excused. ' '

30.  The Helftein Defendants breached the agreement by smongst other things, failing to
mwmmﬁt'smmmus@mmukmmmmmm
payments snd/or causing Summit 10 make payments as provided for under the Summit Formation
Agreement. As a result of Defendants® breach, Plaintiffs have been damaged in en smount in
excess of $10,000.00.

(By all Plaintiffs and against the Helfstein Defendants and Sammit )
3l thﬂymnmrpmmpmgmphsl through 30 a9 herein atieged.
32 The Plaioeiffs entered into the Summit Opersting Agreement with the Helfistein

Defendants and Summit. The Pleintlffs have performed all conditions, covenants aad promiscs
required on their part 1o be performed in accordance with the terms and conditions of the Summit
Opermiing Agreement and/or any non-performancs is excused.

33.  The Helfstein Defendants and Summit breached the agreement by failing to perform
wder the agreement, including, bat not limited to the making of payments to the Plaintiffs ns
provided for under the agreement. In ddiion, neither Sumrit por the Helfiein Defndant
obtained authorization from Ira Seaver for changes to the capital structure of Summit. As a resuit
of Defendants’ breach, Plaintiffs have been damaged in wa smount in excess of $10,000.00.
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FOURTH CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY
(By Plaintiffs fra Scaver and the Seaver Trust against the Helfutein Defindents)

34.  Plaintiffs reincorporate paragraphs 1 thoough 33 as herein alleged.

35.  Asamesmber and manager of Summit, Defendant Lew Helfstein and the Helfstein
Defendsnts had  fiduciary duty toward other members of Summit, including Ira Seaver and the
Scaver Trust. This duty inchudes, amongst other things,  duty to manage and operaiz Summit in
the best intervsts of ail of its members; 1o operate the company in a professional snd non-
negligent manner; to provide fill and complete and regular accountings; and to pay the
compuny's obligations to its other members pursuant to the Summit Operating Agreement

36.  Plaintiff is informed and beficves and herein alleges thet amangst other things, Lew
Helfstein breached his fiduciary dutics 1o Summit's members, inchiding Irs Seaver, by failing to
mansge mnd operate Summit in the best interest of sll of its members, including Irs Seaver; by
fuiling to operatn the company in a professiona! and non-negligent manner; by failing to provide
full and complete and regular accountings; aad by failing 1o pay the company’s obligations to its
other members pursuent to the Summit Operating Agreement. As s rosaht of Low Helfstein and
the Heifstein Deferddants breach of their fiduciary obligation, Ira Seaver has been damaged in an
smoumnt in excess of $10,000.00.

FIFTH CAUSE OF ACTION
PROMISSORY ESTOPPEL,
(By Plaintiff Circle Consulting and Ira Seaver against the Uninet Defendants)

37.  Plaintiffs reincorpommic paragraphs 1 through 36 as herein alieged.

38 The Uninet Defendants made express and implied representations to indues Circle

10 ,
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Consulting and Im Seaver to believe that the Uninet Defendants hars acquired rights 1o the
eonsulting agreement between Circle Consulting end Sammit. This included, but was not limited
10, that Ira Scaver was to make himself available to consult with the Uninet Defendants, to
refrain from competing or taking actions adverse to the Uninet Defendants® interest, and tha
Circle Cansulting was 10 comply with the non-compete and confidentiality provisions of the
Circle Consulting Agreement.

39.  Circle Consulting and Ira Scaver, in reliance on the express and implicd
represeotations of the Uninet Defendants, fully complied with their obligations under the Circle
Consulting Agreement. However, the Uninet Defendants fulled and refused 1o compensate Circle
Consulling and Ira Seaver es required under the Circle Consulting Agreament. As a resuit of the
above actionz by the Uninet Defendants, Plaintiffs Circle Consulting and Ia Seaver bave been
damaged in s amourt in excess of $10,000.00,

SE OF
UNJUST ENRICHMENT.
(By all Plaintiffs against the Uninet Defendants)

40.  Plrintiffs reincorporate paragraphs 1 throngh 39 us berein alleged.

41,  The Uninet Defendants obtained s variety of goods, services, rights and other
Mﬁmﬂydhdhmlyf;mlhe?hinﬁm&rwhidiﬂnﬂdnﬁﬁsmmw
for, but which the Defondants-used, soid and/or otherwise exploited for their own interests, This
mmhnkMWmmevﬁwnefmdammgmwmofﬂum
uwdluqhﬁﬁngmﬂﬁeruﬁththePlﬂmiﬁimﬂMrmofHM'
propesty. '

42,  Noatiempt has becn made by the Uninet Defendants o compensate the Piaintiffs,

11
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As a rzsult, the Uninet Defendants heve been unjustly enriched. As a result of the above actions
by the Uninet Defendants, Plsintiffs have been damaged in an amount in excess of $10,000.00,
| SEVENTH CAUSE OF ACTION
ACCOUNTING
(By the Seaver Trust and Ira Seaver against Summit and the Helfsiein Defindsats)
43.  Plaintiffs mincorporate paragraphs 1 through 42 as hercin alleged. |
44, A fiduciary redationship existed between the Seaver Trust and ta Seaver, and

O W s O W A W R e

Summit snd the Helfstsin Dofendants. This relationship arouse cut of, among other things,

—
[—]

Defendants’ membership in, and management responsibilities of Sunmit which required them 10

fully account for Summit’s activities, asscts, and its financia) condition.

—
N

45.  Summit and the Helfstein Defendamts breached their fiduciary obligations by not
operating and managing Summit properly, and by filing to properly account for and ropoat oa its
financisl conditions. As a result, a full and complete accounting of its activities is required in

-
o W

Lae Vegas, Nevada 89129
b ]

order to sgeeytain its trus fmemcial condition,

—
-]

18 EIGHTH CAUSE OF ACTION

19 DECLRATORY RELIEF

20 (By Plaintiffs against All Defendants)

21} 46.  Plintiffs reincorporsts peregraphs | through 45 berein alleged.

2l & An actual controversy exists amongst and between all of the Plaintiffs mnd all of the
:: Defendants (the "Pasties”) with respect to the ights, duties and obligations of the Partis uder

25 [ the Summil Opecating Agreement, the Circle Consulling Agreement, and the Suxmoit Asoet Sale
26 | Agreemeni. A declamation of rights and obligations is necessary to eliminate confroversies and

27 lack of certainty.
28

12
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48.
49,

51,

58.

58.

(By Plaintiffs against All Defendants)
Plaintiffs reincorposate paragmphs | through 47 herein alleged.
That the Implied Covenant of Good Faith and Fair Dealing exists in every Nevada

contract.
That the Implied Covenani of Good Feith and Fair Dealing forbids arbitrary, unfair
acts by onc pasty that disadvaniage the other.
That the acts of the Defendants have been arbitrary and umfair.
That the acts of the Defendants have dissdvantaged the Plaintiffs.
That the Plaintiffs are entitled to damages in excess of $10,000.00.
TENTH CAUSE OF ACTION
ALTER EGO
(By Plaintiffs against All Defendants)
Plaintiffs reincorporate paragraphs 1 through 53 berein alleged.
That the Helfitein Defendants and the Summit Defendant are influenced and
governed by each other and are o intertwined with one ancther as 10 be factually and
Jegalty indistinguishabe. |
That the Helfstein Defendants and the Summit Defendant have sach 2 unity of
interest and ownership in one another, that they are inseperahle from cach other.
That under the circumstances, the adherence 1o a fiction of separate entities would
sanction frand and/or promote mjustice.
That the Saporiti Defendant and the Uninet and Ul Defendants gre inflaenced end

13
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FIRST CAUSE OF ACTION — BREACH OF CIRCLE CONSULTING AGREEMENT

- l'
2,
3-.

SBECOND CAUSE OF ACTION - BREACH OF SUMMIT FORMATION AGREEMENT

1.
Z
3.
4,

I

2.
3

THIRD CAUSE OF ACTION - BREACH OF THE SUMMIT TECHNOLOGIES

r~ -~

govemned by each other and sz 50 intertwined with one another 25 to be factually and
legally indistinguishable.

That the Saporiti Defendant and the Uninct and UT Defendants kave such a unity of
interest and ownexship in one another, that they ars inscparable froa cech other.
That under the circumstances, the adherence to a fiction of sepamie entitiex would
sanction fraud and/or promote injustice.

That the Flaintiffs are entitled to damages in excess of $10,000.00,

RELIEF REQUESTED

Payment of fees duc under the agreement.
Payment of pre-judgment interest.
Payment of contractual attomey fees and costs.

Paymest of compensation duc under the Summit Operating Agrecment.
Payment for the sale of computer chips.
Payment under the Circle Consulting Agresment.
General damages. |
OPERATING AGREEMENT
Payment of compensation duz under the Summit Operating Agreement.
Payment for the sale of computer chips.
Payment under the Circle Consulting Agreement.

14
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General demnages.
Anomey fees and costs
FOURTH CAUSE OF ACTION - BREACH OF FIDUCIARY DUTY

Payment of compensstion duc under the Summit Operating Agreement.
Paymeut for the sale of computer chips.
Payment under the Circle Consulting Agroement.
General dameges. |

FIFTH CAUSE OF ACTION - PROMISSORY ESTOPPEL
Payment of fees due under the Circle Consulting Agreement

SDXTH CAUSE OF ACTION - UNJUST ENRICHMENT
A Acseting
Appeaisal.
Payment of velue received.
SEVENTH CAUSE OF ACTION - ACCOUNTING

An Accounting of the financial books and records of Summit.

EIGHTH CAUSE OF ACTION - DECLARATORY RELIEF

A declaration of the rights and duties of Circle Consuliing and lra Seaver as well as

all of the Defendants with respect to the Circle Consulting Agreement.

2,

A deciarstion of the rights, duties and obligations of the Helfstein Defeadants and

25 { Summit vader the Summit Operating Agreement.

26 | NINTH CAUSE OF ACTION - BREACH OF IMPLIED COVENANT OF GOOD FAITH AND

27
28

] FAIR DEALING
General Damages.

15
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Special Damages.
Payment of Attorney Fees and Costs.
TENTH CAUSE OF ACTION - ALTER EGO
A declaration that the entity Defendants are the Alter Ego of the individuals that
control them.

FOR ALL CAUSES OF ACTION
Attorney fees and eoats as provided for by contract and statutes;
Axy otheryelief the Court deams appropriate.

THARPE AND HO

By:

BYRONY-AMES-ESG—

Nevada Bar No. 7581

VINCENT I. KOSTIW, ESQ.

Nevada Bar No, 8535

3425 Clif Shadows Pkwy., Suite 150

Las Vegas, NV 89129

702.562.3301

Attorneys for the Plaintiffs

IRA AND EDYTHE SEAVER FAMILY TRUST
IRA SEAVER,

CIRCLE CONSULTING CORPORATION

16
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[ Facsimile:

ANS/CTCM
GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
KRAVITZ, SCHNITZER,

SLOANE & JOHNSON, CHTD.

8985 S. Eastern Ave., Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142

(702) 362-2203

Anorneys for Defendants UI Supplies,
Uninet Imaging and Nestor Saporiti

ORIGINAL

FILED
0CT 23 2009

Qs tésme

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION

Plaintiff,
Vs.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC,, SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITT arxi DOES 1 through 20, and
ROE entities 21 through 40, inclusive,

Defendants.

UT SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI

Counter-Claimarnts
VS,

[RA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION; and ROE
CORPORATIONS 101-200.

Counter-Defendants

Case No. A587003

Dept. No. X1

DEFENDANTS UI SUPPLIES,
UNINET IMAGING AND NESTOR
SAPORITT’S ANSWER AND
COUNTERCLAIM TO
COMPLAINT

Date of Hearing:

Time of Hearing:

Page 1 of 21
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COMES NOW, DEFENDANTS U! SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITL, (“Defendants™), by and through their attomeys, the law firm of
Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hercby submit their Answer to Complaint

(“Answer”) as follows:

| 1. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of tile allegations contained herein and upon
said ground deny each and evety allcgation contained in Paragraph 1.

2. Defendants admit that Defendant UI Supplies is a New York Corporation;
that Defendant UniNet Imaging Inc. is a California Corporation with its principal place of
business in Los Angeles County; and that Defendant Nestor Saporiti is a resident of the
State of California, but deny the remaining allegations contained in Paragraph 2.

3. Detendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 3.

General Definitions:

4, Defendants state that they do not have sufficient knowledge or information
vpon which to base a belief as to the truth of the allegations contained hercin and vpon
said ground deny each and every allegation contained in Paragraph 4.

1111

11
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Agreements:
5 Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

6. Defendants state that they do not have sufficient knowledge or information
upon which 1o base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 5.

1

2

3

4

g|| said ground deny each and every allegation contained in Paragraph 5.
6

7

8

9

10 7. Defendants state that they do not have sufficient knowledge or information

11
12 said ground deny each and every allegation contained in Paragraph 7.

upon which to base a belief as to the truth of the allegations contained herein and upon

13 8. Defendants admit that an Agreement was entered into by the Helfstein

14| Defendants on behalf of Sumrait, and Saporiti on behalf of UI and Uninet, but deny the
15

16
17

18
19 10.  Defendants state that they do not have sufficient knowledge or information

remaining allegations contained in Paragraph 8.

Ceperal Allepations:
0. Defendants deny each and every allegation contained in Paragraph 9.

20]] upon which to base a belief as to the truth of the allegations contained herein and upon

21|| said ground deny each and every allegation contained in Paragraph 10.

22 11, Defendants state that they do not have sufficient knowledge or information
:: upon which to base a belief as to the truth of the allegations contained herein and upon
95 said ground deny cach and every allegation contained in Paragraph 11.
26 12.  Defendants deny each and every allegation contained in Paragraph 12,
27 13.  Defendants deny each and every allegation contained in Paragraph 13.
28

Page 3 of 21

AA000019




@ 00 3 & Ot b B N -

N - e
m S o 9% Hh e B>

R S

& %

® °

Specific Allegations:
14.  Defendants state that they do not have sufficient knowledge or information

upon which to base a belicf as to the truth of the allegations contained herein and upon
said ground deny each and every a-llegation contained in Paragraph 14.

15.  Defendants state that they do Tiot have sufficient imowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 15.

16.  Defendants deny each and every allegation contained in Paragraph 16.

17.  Defendants deny each and every allegation contained in Paragraph 17.

18.  Defrndants deny cach and every allegation contained in Paragraph 18.

19.  Defendants deny each and every allegation contained in Paragraph 19.

20, Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said gronnd deny each and every allegation contained in Paragraph 20.

21.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 21.

22.  Defendants deny each and cvery allegation contained in Paragraph 22.

23.  Defendants deny each and every allegation contained in Paragraph 23.

FIRST CAUSE QF ACTION
BREACH OF NTRA!

24.  Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 23 as though fully set forth herein.

Page 4 of 21
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25.  Defendants deny each and every allegation contained in Paragraph 25.
26.  Defendants deny each and every allegation contained in Paragraph 26.
27.  Defendants deny each and every allegation contained in Paragraph 27.

SECOND CAUSE OF ACTION
BREACH OF SUMMIT TECHNOLOGIES FO! REEMENT

28.  Defendants reassert and reallege all of their answers contained in
Paragraphs | through 27 as though fully set forth herein.

29.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belicf as to the truth of the allegations contained herein and upon
said ground deny each and cvery allegation contained in Paragraph 29.

30. Defendants state that they do not have sufficient knowledge or information
upon which to basc a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 30.

THIRD CAUSE OF ACTION
EREACH OF SUMMIT TECHNOLOGIES OPERATING AGREEMENT

31.  Decfendants reassert and reallege all of their answers contamed in
Paragraphs 1 through 30 as thavugh fully set forth herein.

32.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and -upon
said ground deny cach and every allegation contained in Paragraph 32.

33.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 33.
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34.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 33 as though fully set forth herein.

35.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations containcd herein and upon
said ground deny each and every allegation contained in Paragraph 35.

36. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upen
said ground deny each and every sllegation contained in Paragraph 36.

FIFTH CAUSE OF ACTION

PROMISSQRY ESTOPPEL
37.  Defendants reasscrt and reallege all of their answers contained in

Paragraphs 1 through 36 as though fully set forth herein.

38.  Defendants deny each and every allegation contained in Paragraph 38.

39. Defendants deny each and every allegation contained in Paragraph 39.

SIXTH CAUSE OF ACTION
UNJUST ENRICHMENT
(By all Plaintiffs against the Uninet Defendants)

40.  Defendants reassert and reallege all of their answers contained in
Parr;graphs 1 through 39 as though fully set forth herein.

4],  Defendants deny e¢ach and every allegation contained in Paragraph 41.

42.  Defendants deny each and every allegation contained in Paragraph 42.
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SEVENTH CAUSE OF ACTION
ACCOUNTING
43, Def;frndants reassert and reallege all of their answers contained in
Paragraphs 1 through 42 as though fully set forth herein.

44,  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
‘said ground deny each and every allegation contained in Paragraph 44,
45.  Defendents state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 45.

EIGHTH CAUSE OF ACTION
Y RELIEF

(By Plaintiffs against All Defendants)
46.  Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 45 as though fully set forth herein,

47.  Defendants deny cach and every allegation contajned in Paragraph 47.

NINTH CAUSE OF ACTION

(By PlaintirTs against All Defendants)
48.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 47 as though fully set forth herein.
49.  Defendants admit each and every allegation contained in Paragraph 49.

50.  Defendants admit each and every allegation contained in Paragraph 50.
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51.  Defendants deny each and every allegation contained in Paragraph 51.
52.  Defendants deny each and every allegation contained in Paragraph 52.

53.  Defendants deny each and every allegation contained in Paragraph 53.

IE C F A N
ALTER EGQ
(By Plaimiffs against All Defendants)

54.  Dcfendants reassert and reallege all of their answers contained in
Paragraphs 1 lhrouéh 53 as though fully set forth herein.

55.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 55.

56.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 56.

57.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 57.

58.  Defendants deny each and cvery allegation contained in Paragraph 58.

59.  Defendants deny each and every allegation contained in Pamgraph 59.

60.  Defendants deny each and every allegation contained in Paragraph 60.

61.  Defendants deny each and every allegation contained in Paragraph 61.
111
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AFFIRMATIVE DEFENSES
First Affirmative Defense

Plaintiffs’ Compliant fails to state a claim for which rclicf may be granted.

Second Affirmative Defense

Plaintiffs, through its acts and omissions, has watved its right to prosecute its
claims against Defendants.

Third Affirmative Defense

Plaintiffs, by and through their acts and omissions, are estopped from prosecuting
their claims against Defendants.
Fourth Affirmative Defense

Plaintiffs’ claims are barred by the Doclrine of Novation.

Fifth Affirmative Defense

Plaintiffs’ claims are barred by the Doctrine of Accord and Satisfaction.
Sixth Affirmative Defense
Defendants allege that the Complaint and each and every cause of action stated
therein fails to state facts sufficient t‘o constitute a cause of action, or any cause of action,
as against Defendants. |

Seventh Afftrmative Defense
Defendants are informed and believe and thereon allege that Plaintiffs’ alleged

damages, if any, were and are, wholly or partially, contributed or proximately caused by
Plaintiffs’ recklessness and negligence, thus baming or diminishing Plaintiffs’ recovery
herein according te principles of comparative negligence.

Hr
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Eighth Affirmative Deiense
Defendanits are informed and believe and thereon allege that the Complaint and

each and every cause of action contained therein is barred by the applicable Statutes of
Repose, such that the Complaint and each and every cause of action contained thercin is
time-barred.
Ninth Affirmative Defense

Defendants are informed and believe and thereon allege that as to each alleged
cause of action, Plaintiffs have failed, refosed and neglected to take reasonable steps to
mitigate their alleged damages, if any, thus barring or diminishing Plaintiffs* recovery
herein.

Tenth Affirmative Defense

Defendants are informed and believe and thereon allege that the Complaint and
each and every cause of action contained therein is barred by the applicable Statutes of
Limitation. |

_ Eleventh Afli ive Defe

Dcﬁndams are informed and believe and on that basis allege that Plaintiffs have
failed to join all necessary and indispensable parties to this lawsuit,

Twelfth Affjripative Defense

Defendants are informed and believe and thereon allege that the injuries and
damages of which Plaintiffs complain were proximately caused by, or contributed to, by
the acts of other Third-Party Defendants, Defendants, persons and/or other entities, and
that said acts were an intervening and superseding cause of the injuries and damages, if -

any, of which Plaintiffs complain, thus barring Plaintiffs from any recovery against

Page 10 of 21
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Thirteenth Afflriative Defense

It has been necessary for Defendants to retain the services of an attorney ta defend

this action and it is entitled to a reasonable sum as and for attorneys' fees.
Fou th Affirmati ense
Defendants are informed and believe and thereon allege that the claims of
Plaintiffs are reduced, modified and/or barred by the Doctrine of Unclean Hands.
Fi iv
Defendants are informed and believe that the Plaintiffs lack standing to assert one-
or more of the claims made in its Complaint, such that it may not recover damages for
said claims, thercby barring or diminishing Plaintiffs’ recovery herein.
Sixteenth Affirmative Defense
In further answering, Defendants state that Plaintiffs' claims are barred by the
doctrine of laches.
eV nth Affirma fi
In further answering, Defendants state that Plaintiffs fai] to state a claim upon

which relicf may be granted.

Eighteenth Affirmative Defense
In further answering, Defendants state that Plaintiffs' Claims arc barred because of

lack of jurisdiction over the subject matter of the action.

Nineteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims are barred because of

lack of jurisdiction over the person.
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Twentieth Affirmative Dg’gnsg'
In ﬁuther answering, Defendanis state that venue is improper.
Twenty-First Affirmative Defen
In further answering, Defendants state that Plaintiffs’ Claims are barred because of
insufficiency of process.
»  Xwenty-Second Affirmative Defease
In further answering, Defendants state that Plaintiffs' complaint is wholly
insubstantial, frivolous, and not advanced in.good faith.
Twenty-Third Affirmative Defense
In further answering, Defendants state that the alleged agreement is contrary to the
statue of frauds, and therefore unenforceable.
Twenty-Fou firmatiw
In further answering, Defendants state that Plaintiffs waived any right to payment
they may have had under the alleged agreement.
Twenty-Fifth Affirmative Defense
In further answering, Defendants state that if there was an agreement between
Plaintiffs and Defendants, Plaintiffs breached the agreement, therefore, Plaintiffs are not
entitled to prevail in this action.
\ Twenty-Sixth Affirmative Defense
Pursuant to N.R.C.P. 11, as amended, all possible affirnative defenses may not
have been alleged herein insofar as sufficient facts were not available fot responding
party after reasonable inquiry upon the filing of the answering Defendants’ Answer to

Plaintiffs* Complaint, and therefore Defendants reserve the right to amend their Answer

Page 12 of 21
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to allege additional affirmative defenses, if subsequent investigation so warrants.
WHEREFORE, These Answering Defendants request for relief and pray for
Jjudgment against Plaintiffs, and each of them, as follows:

a, Thl;t Plaintiffs take nothing by way of the Complaint on file herein;

b. For reasonable attorny’s fees and costs of suit incurred herem; and

c. Such other and further relief the Court may deem just and proper.

UNTE IM

COMES NOW, COUNTER-CLAIMANTS Ul SUPPLIES, UNINET IMAGING
AND NESTOR SAPORITI, (“Counter-Claimants™), by and through their attorneys, the
law firm of Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby files this Comter—
Claim as follows against COUNTER-DEFENDANTS IRA AND EDYTHE SEAVER
FAMILY TRUST, IRA SEAVER, CIRCLE CONSULTING CORPORATION:

1. At all times relevant herein, Counter-Defendants were and are residents of
Clark County, Nevada.

2, At all times relevant herein, NESTOR SAPORITI was and is a resident of
California, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING
is and was a Californja Corporation.

3. Upoa information and belief, CIRCLE CONSULTING CORPORATION
entered into a consulting agreement on or about September 1, 2004, for-the exclusive
performance of services at the request for Summit.

4, Upon information and belief. the consulting agreement contained a
provision stating that Ira Seaver was to exclusively perform services at the request of

Summit and required to honor restrictive covenants related to non-competition, non-
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disclosure of non-public information and trade secrets, and confidentiality.
5. However, this consulting agreement contained an express provision that it
was unassignable, A waiver of this provision required a written writing by Circle

Consulting, through Ira Seaver, and Summit.

6. No written modification of the anti-assignment provision of the consulting
agrecment was cxecuted.

1. Thus, the consulting agreement is and was unassignable based on its plain
language.

8. | IRA SEAVER and CIRCLE CONSULTING violated the consulting
agreement through the actions of IRA SEAVER through IRA SEAVER's engagement of
activities that violated the restrictive covenants of the consulting agreement.

9. Counter-Defendants do not have a right to assert claims against Counter-
Plaintiffs as a matter of law since the consulting agreement is unassignable. However, in
the alternative, assuming that the consulting agreement is assignable, Counter-Defendants
breached that agrecment and engaged in deceptive trade practices.

K1 CLAL IEF
(Breach of Contract)

10.  The consulting agreement provided various obligations and terms of
dealings between the Helfstein Defendants (defined by Counter-Defendants’ Complaint)
and Counter-Defendants.

11.  Counter-Defendants breached the terms of the consulting agreement by
IRA SEAVER's action and conduct.

12.  As s direct and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
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trial.

13. In c;.der to prosecute this action, Counter-Claimants had to retain attomeys
lo represent them, and they are entitled 1o fair and reasonable attorneys® fees, expenses,
and costs associated with enforcing the consulting agreement.

S ND CLAIM FO LIEF
(Breach of the Covenant of Good Faith aad Fair Dealing)

14,  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 13, inclusive, as if fully set forth. at this point and incorbomtés them herein by
reference.

15.  Each contract in Nevada carries with it the duty of good feith and fair
dealing.

16.  As aresult of Counter-Defendants’ actions, they breached their obligations

of good faith and fair dealing toward Counter-Claimants with respect to the consulting

- agreement.

17.  As adirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at

trial.

18,  As a result of Counter-Defendants’ breach of good faith and fair dealing,
Counter-Claimants have had to retzin attomeys to represent them, and they are entitled fo
fair and reasonable attomeys’ fees, expenses, and costs associated with enforcing the
consulting agreementl.

111
11

it
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THIRD CLAIM FOR RELIEF
(Deceptive Trade Practices - Nev. Rev. Stat. § 598.0915)

19.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 18, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

20.  Upon information and belief, in the course of their business, Counter-
Defendants knowingly made false representations as to an affiliation, connection, and/or
association with Counter-Claimants or Summit.

2].  Counter-Defendants’ affirmative representation to the public at large was
to take advantage of Counter-Claimants’ or Summit’s good will established throughout
the years constituted deceptive trade practices.

22.  Unless Counter-Defendants are enjoined and prohibitive from engaging in
such decepiive wade practices, Counter-Defendants will continue his unlawful activities.

23.  Asadirect and proximate result of Counter-Defendmfs’ engagement and
deceptive trade practices, Counter-Claimants have suffered, and will continul;-. to suffer,
monetary loss and irreparable inj‘ury to its business, reputation, and good will.

24.  Asadirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess.of $10,000.00, said amount to be determined at
trial.

2Z5.  In onder to prosecute this action, Counter-Claimants have had to retain
attorneys lo represent them, and they are entitled to fair and reasonable attonieys’ fees;
namely, attorneys® fees, expenses, and costs associated with defending against Counter-
Defendants' deceptive trade practices.
11t
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(Misappi opriation of Trade Secrets - Nev. Rev. Stat. § 600A.303)

26. Counter-Claimants repeat and realiege their allegations in Paragraphs 1
through 25, inclusively, as if fully set forth at this point and incorporates them herein by
reference.

27. [RA SEAVER, as a consulting for the Helfstein Defendants, obtained
proprie';ary information (*Information’) refated to the operation of that business.

28.  This Information is not known outside of the Helfstein Defendanis’
business and is difficult to acquire by a third party.

29.  The information is confidential and secret.

30.  The Helfstein Defendants guarded the secrecy of this Information.

31.  IRA SEAVER had access to the Helfstein Defendants Trade Secrets
through his kno“rlodg;c as the corporalc consultant, which cntails, among other things, the
Helfstein Defendants’ custohers’ buying habits, internal operations, operations unknown
to their competitors, and other information related to the operation of the Helfstein
Defendants’ business.

32. Counter-Defendants attempt to use the Helfstein Defendants™ Trade
Secrets for an economic advantage.

33.  Unless Counter-Defendants’ are enjoined and prohibited from éngaging in
such misappropriation of Trade Sccrets, they will continue this activity.

34.  Asadirect and proximate result of IRA SEAVER'S engagement and
misappropriation of Trade Secrets, Counter-Claimants have suffered, and will continue to
suffer, monetary losses and irreparable injury to their business, reputation, and good will.
i
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35.  Asadirect and proximate result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined af
trial.

36.  Inorder to prosecute this action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attomeys® fees;
namely, attorneys’ fes, expenses, and costs associated with defending against Mr.

Finkel’s misappropriation of Trade Secrets pursuant to Nev. Rev. Stat. § 600A.060.

FIFTH CLAIM FOR RELIEF
(Unjust Exrichment)

37.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 36, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

38.  Counter-Defendants have a contraciual duty to, among other things, deal
honestly, fairly, confidently, and professionally with Counter-Claimants. Counter-
Defendants also have a duty to comply with the consulting agreement and their dealings
with Counter-Claimants.

39.  Courter-Defendants refused ta comply with the consulting agreement and
perform as specified.

40.  Counter-Defendants breached and/or failed and refused to comply with
their aforementioned duties and obligations under the consulting agreement. As such,
Counter-Defendants have been unjustly enriched.

41.  Asadirect and proximalte result of the foregoing, Counter-Claimants have
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.
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42.  Inorder to prosecute this action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attomeys® fees,
expenses, and costs associated with enforcing the Agreement.

WHEREFORE, Counter-Claimants pray for judgment against Counter-
Defendants as follows:

1. For this Court to declare the consulting agreement terminated based on
IRA SEAVER'S default of his obligations.

2, For this Court to declare that Counter-Defendants are in material breach
for their failure of the consulting agreement based IRA SEAVER'S violetions of the
restrictive covenants.

3. For breach of ¢contract damages as requested above;

4 For damages associated with breach of the covenant of gaod faith and fair
dealings as stated above;

5. For damages associatzd with deceptive trade practices as defined by
Nevada Revised Statute § 598.0915 as stated above;

6. For damages associated with misappropriation of trade secrets as defined
by Nevada Revised Statute § 600A as stated above;

7. For damages associated with unjust enrichment as stated above;

8. For attorney’s fees and costs incurred herein;

9. For exemplary damages; and
it -

11
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10.  For such other and further relief as the Court may deem just and proper.

DATED this &l day of October, 2009,

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD. '

WL,\

GARY E. SCHNITZER, ESQ. (NSB 395)
* MICHAEL B. LEE, ESQ. (NSB 10122)

8985 S. Eastern Avenue, Suite 200

Las Veégas, Nevada 89123

Telephone:  (702) 222-4142

Facsimile: (702) 362-2203

Attorneys for Defendants Ul Supplies.
Uninet Iimaging and Nestor Saporiti
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IHEREBY CERTIFY that on misgfday of October, 2009, I faxed and placed
a copy of the foregoing DEFENDANTS UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI’S ANSWER AND COUNTERCLAIM TO COMPLAINT in
the United States mail, postage pre-paid, and addressed as follows:

Jeffrey R. Albregts, Esq. (NEN 0066) ~ Byron L. Ames, Esq. (NBN 7581)
SANTORO, DRIGGS, WALCH, Jonathan D. Blum, Esq. (NBN 9515)
KEARNEY, HOLLEY & THOMPSON THARPE & HOWELL

400 South Fourth Street, Third Floor 3425 CIiff Shadows Parkway, Suite 150
Las Vegas, Nevada 89101 Las Vegas, Nevada 89129

Tel: (702) 791-0308 Tel: (702) 562-3301

Fax: (702) 791-1912 Fax: (702) 562-3305
jalbregts@nevadafirm.com bames@tharpe-howell.com
Attorneys for Plaintiffs iblum@tharpe-howell.com

Artorneys for Plaintiffs
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JEFFREY R. ALBREGTS, ESQ. (NBN 0066)
, 2 | BRIAN G. ANDERSON, ESQ. (NBN 10500)
SANTORO, DRIGGS, WALCH,
3 | KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
4 f| Las Vegas, Nevada 89101
Telephone: (702) 791-0308/ Fax: (702) 791-1912
S || Attorneys for Plaintiffs
6
3 DISTRICT COURT
; CLARK COUNTY, NEVADA
IRA AND EDYTHE SEAVER FAMILY
9 | TRUST; IRA SEAVER; and CIRCLE
z CONSULTING CORPORATION, Case No.: AS587003
Q 10 Dept. No.: XI
I £ Plaintiffs,
;4% ¥ v.
3 F 12 § LEWIS HELFSTEIN, MADALYN NOTICE OF YOLUNTARY DISMISS
m"‘d HELFSTEIN, SUMMIT LASER PRODUCTS, | OF DEFENDANTS LEWI STEIN
Sh 13 | INC., SUMMIT TECHNOLOGIESLLC, Ul | MADALYN HELFST UMMIT .
& g SUPPLIES, UNINET IMAGING, INC,, LASER PROD . MIT
Fa 14 || NESTOR SAPORITI and DOES 1 through 20, | TECHNOLOGIES, LLC ONLY
o.;]_ s and ROE entities 21 through 40, inclusive, '
m .
E z Defendants.
3 16
:’_, 18 YOU, AND EACH OF YOU, will please notice that pursuant to NRCP 41(a)(1)(it), no
-;-’ff 9 answer or motion for summary judgment having been filed herein by Defendants Lewis
i i .
,’_7"1,3 2 Helfstein, Madalyn Helfstein, Summit Laser Products, Inc. and Summit Technologies, LLC (the
. “Summit Defendants™); Plaintiffs, Ira and Edythe Seaver Family Trust, Ira Seaver and Circle
” Consulting, hereby voluntarily dismiss this action as against the Summit Defendants only.
5 Dated this Bday of November, 2009.
IRIGGS, WALCH,
24 QRLE
25
26
27 400 South Fo N
Las Vegas, Nevada 89101
28 Attorneys for Plaintiffs

07650-03/529868.doc
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 23 day of November, 2009, and pursuant to NRCP
5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE
OF YOLUNTARY DISMISSAL OF DEFENDANTS LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS, INC. AND SUMMIT TECHNOLOGIES,
LLC ONLY, postage prepaid and addressed to:

Lewis Helfstein
Madalyn Helfstein

10 Meadowgate East
St. James, NY 11780
Defendants

Qary E. Schnitzer, Esq.

Michael B. Lee, Esq.

KRAVITZ, SCHNITZER, SLOANE &
JOHNSON, CHTD.

8985 South Eastem Avenue, Suite No. 200
Las Vegas, Nevada 89123

(702) 362.2203

Attorneys for Defendants Ul Supplies,
Uninet Imaging and Nestor Saporiti

Robert M. Freedman, Esq.
THARPE & HOWELL
15250 Ventura Boulevard
Ninth Floor

Sherman Oaks, CA 91403
Co-Counsel for Plainiiffs
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GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEF, ESQ. (NSB 10122)
KRAVITZ, SCHNITZER,

SLOANE & JOHNSON, CHTD.

8985 S. Eastern Ave., Suite 200

Las Vegas, Nevada §9123

Telephone:  (702) 222-4142
Facaimile:  (702) 362-2203
Attorneys for Defendants Ul Supplies,
Uninet Imaging and Nestor Saporiti

FILED
g i soMH'l0
b 4o Al

CLERK OF THE COURY

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION

Plaintiff,
vs,

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, UI SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20, and
ROE entities 21 throngh 40, inclusive,

Defendants.

UI SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI

Counter-Claimants
VS,

IRA AND EDYTHE SEAVER FAMILY

TRUST, IRA SEAVER, CIRCLE

CONSULTING CORPORATION; and ROE
* CORPORATIONS 101-200.

Counter-Defendants

Case No. A587003

Dept. No. X1
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UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI
DEFENDANTS U] SUPFPLIES,
Cross-Claimants UNINET IMAGING AND NESTOR
) SAPORITI'S FIRST AMENDED
vs, ANSWER TO COMPLAINT.
COUNTERCLATM, AND CROSS
LEWIS HELFSTEIN, MADALYN CLAIM
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES 11.C,
Cross-Defendants

COMES NOW, DEFENDANTS Ul SUPP‘I'..IES. UNINET IMAGING AND
NESTOR SAPORITI, (“Defendants™), by and through their attorncys, the law fiom of
Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby submit their Answer to Complaint
(“Answex”) as follows:

1. Defendants state that they do not have sufficient knowledge or information
upon which to base a belicf as to the truth of the allegaticns contained hersin and upon
said ground deny each and every allegation contained in Paragraph 1.

2. Defendants admit that Defendant Ul Supplies is 8 New York Corporation;
that Defendant UniNet Imaging Inc. is a2 California Corporation with its principal place of
business in Los Angeles County; and that Defendant Nestor Saporiti is a resident of the
State of California, but deny the remaining allegations contained in Paragraph 2.

kY Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
gaid ground deny cach and every allegation contained in Paragraph 3.

111
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General Defigjtions:

4, Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the aliegations contained herein and upon
said ground deny mh and every zllegation contained in Paragraph 4.

Agreements:

5.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground demy each and every allegation contained in Paragraph 5.

6. Defendants state that they do not have snfficient knowledge or information
upan'whichtobm a belief as to the truth of the allegations contained herein and upon
said ground deny each and cvery allegation contained in Paragraph 5.

7. Defendants state that they do not have sufficient knowledge or information
-ppon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 7.

8. Defendants admit that an Agreement was entered into by the Helfstein
Defendants on behalf of Summit, and Saporiti on behalf of UI and Uninet, but deny the
remaining allegations contained in Paragraph 8.

Geperal Allepations:

9. Defendants deny each and every allegation contained in Paragraph 9.

10.  Defcendants state that they do pot have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny tach end every allegation contained in Paragraph 10.

Hil
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11.  Defendants state that they do ot have sufficient knowledge or information

~upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 11,
12. . Defendants deny each and every allegation contained in Paragraph 12.
13.  Defendants deny each and every allegation contained in Paragreph 13.
Specific Allegatigus:

14.  Defendants state that they do not have sufficient knowlodge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said go‘tmd deny. each and every allegation contained in Paragraph 14.

15.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 15.

16.  Defemdants deny each and every allegation containéd in Paragraph 16,

17.  Defendants deny each and svery allegation contained in Paragraph 17.

18.  Defendants deny each and every allegation contained in Paragraph 18.

19.  Defondants deny each and every allegation conteined in Paragraph 19.

20.  Defendents siate that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and npon
said ground deny each and every allegation contained in Paragraph 20.

21.  Defendauts state that they do not bave sufficient knowledge or information
uﬁmwhiehtobaseabeliefastomeumhoftheallcgaﬁonsoontainedhudnmdupon
said ground deny each and every altzgation contained in Paragraph 21.

111
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22. D;zfandants deny each and every allegation contained in Paragraph 22,
23.  Defendants deny each and every allegation contained in Paragraph 23.
| * FIRST CAUSE OF ACTION
BREACH OF CIRCLE CONSULTING CONTRACT
24.  Defendants reassert and reailege all of their answers contained in
Paragraphs 1 through 23 as though fully set forth herein.
25. DWMYMMmedIeyﬁmmmhthmmphﬁ.
26. Defendmisdenyeanhandcverya]]cg.aﬁoncontahedinh!’:gmph%.
27.  Defendants deny each and every allegation contained in Paragraph 27.
SECOND CAUSE OF ACTION

28.  Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 27 as though fully set forth herein.

29.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belicf as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 29,

30. Defendants state that they do not have safficient knowledge ormformatlon
upnnwh:chtobaseabehefasto the truth of the allegations eontamedhﬂ'emandupon

said ground deny each and every allegation contained in Paragmph 30.

31. Defendants reassert and reallege all of their answers contsined in

Paragraphs 1 through 30 as though fully set forth herein.
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32.  Defendants state that they do not have sufficient knowledge or mformation
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 32.

33,  Defendants state that they do not have sufficient knowledge or infonnation
upon which o bse 4 befief a5 to the truth of the allegations contained herein and upon
said ground deavy each and every allegation’contained in Paragraph 33.

FQURTH CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY
- 34.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 33 as though fully set forth berein.

3s. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny esach and every allegation contained in Paragraph 35.

36. Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny cach and every allegation contained in Paragraph 36. -

FIFTH CAUSE OF ACTION
PROMISSORY ESTOPPEL

37.  Defendants reassert and reallege all of their answers contained in .
Paragraphs | through 36 as though fully set forth herein.

38 Defendmdmymhmdeverymegnﬁoncminedinmaphn

39.  Defendants deny each and every allegation contained in Paragraph 39.

it
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SIXTH CAUSE OF ACTION
UNJUST ENRICHMENT
(By all Plaintiffs against the Uninet Defendants)

40.  Defendants reassert and reallege all of their answers contained in
Peragraphs 1 through 39 as though fully set forth herein.

41,  Defendants deny each and every allcgation contained in Paragraph 41.

4. Defendmts@mmchandcvmyaﬂegaﬁon@tainedin?mgaphﬂ.

" SEVENTH CAUSE OF ACTION
ACCOUNTING

43.  Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 42 as though flly set forih herein.

44, Derﬁmdantssmetbaiﬂwydonothavesuﬁcimkmﬂedyorinfoﬁmﬁm
upon which to basc a belief a8 to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 44.

45.  Defendants state that they do not have sufficient knowledge or information
uponwhid!tobuenbcﬁefnslothehuﬂ:oftheallegaﬁmscorﬂainedhau:nnﬁupon
said ground deny each and every allcgation contained in Paragraph 45.

EIGHTH CAUSE OF ACTION
DRECLARATORY RELIEF
(By Plaintiffs against All Defendants)

46. Defendants reassert and reallege all of their answers contained in
Paragraphs 1 through 45 as thongh fuily set forth herein.

47.  Defendants deny each and every allegation contzined in Paragraph 47.
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" NINTH CAUSE OF ACTION
BREACH OF IMPLIED COVEMANT QOF GOQD FAITH AND FAIR DEALING
(By Plaintiffs against Ail Defendants) )
48.  Defondants reassert and reallege all of their answers contained in
Paragraphs 1 through 47 as though fully set forth herein. -
49, |, Defendants admit cach and every allegation contained in Paragraph 49,
50. Defendants admit each and every allegation contained in Paragraph 50.
51.  Defendanis deny cach and every allegation contained in Paragraph S1.
52.  Defeadants deny each and every allegation contained in Paragraph 52.
53,  Defendants deny each and every allegation contained in Paragraph 53.
JIENIH CAUSE OF ACTION

ALTER EGOQ
(By Plaintiffs against All Defendants)

54. Defendants reassert and reallege all of their answers contained in
Paragraphs 1 throngh 53 as thongh fully set forth herein.

55. .Ddeudmns state that they do not have sufficient knowledge or information
upon which to base a belief as io the truth of the allegations contmined herein and upon
said ground deny each and every allegation contained in Paragraph 55.

$6.  Defendants state that they do not have sufficient knowledge or information
upon which to base a belief as to the truth of the allegations contained herein and upon
said ground deny each and every allegation contained in Paragraph 56.

$7. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon
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said ground deny each and every allegation contained in Paragraph 57.
58.  Defendants deny cach and every allegation contained in Paragraph 58.
59.  Defendants deny each and every allegation contained in Paragraph 59.
60. Defcndnnta deny each and every allegation contained in Paragraph 60.

61. Defendants deny each and every allegation confained in Paragraph 61.

AFFIRMATIYE DEFENSES
First Affirmative Defense
Plaintiffs’ Compliant fails to state a claim for which relicf may be granted.
Second Affirmative Defense
Plaintiffs, throngh its acts and omissions, have waived its right to prosecute its
claims against Defendants.
Third Affrmative Defense
Plaimtiffs, by and through their acts and omissions, are estopped from prosecuting
ﬂleix;:lailpsagtinstDefmdmts.
| Fowrth Affirmatiive Defense
Plamtiffs’ claims are bamred by the Doctrine of Novation.
Fifth Affifpative Defense
Plaintiffs’ claims are barred by the Doctrine of Accord and Satisfaction.
Sixth Affirmative Defepse
Defendents allege that the Complaint and each and every cause of action stated
therein fails to state facts sufficient to constitute a cause of action, ar any cause of action,
_ as against Defendants.
i
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Seventh Affirpative Defense
]Dﬂﬁnnhnnsaﬁshﬂhnmadandbcﬁeveandlmunnniaﬂcgpﬂuufmﬁnﬁﬂi'aﬂeguﬂ
damages, if any, were and are, wholly or partially, contributed or proximately caused by
Plaintiffs’ recklessness and negligence, thus barring or diminishing Plaintiffs® recovery
herein according to principles of comparative negligence.
Eighth Affirmative Defense
Defendants are informed and believe and thereon allege that the Complaint and
cach and every cause of action contained therein is barred by the pplicsble Statites of
Repose, such that the Complaint and each and every canse of action contained therein is
time-bayred.
Ninth Affirmative Defense
Defendants are informed and believe and thereon allege that as w each alleged
canse of action, Plaintiffs have failed, refused and neglected to take reasonable steps to
mitigate their alleged damages, if any, thus barring or diminishing Plaintiffs’ recovery
herein.
Tenth Affinmative Defepse
Defendants are informed and believe and thereon allege that the Complaint and
each and every cause of action contained therein is barred by the applicable Stantes of
Limitation. | - |
Eleventh Affirmative Defense
Defendants are informed and believe and on that basis allege that Plaintiffs have
failed to join all necessiry and indispensable parties to this lawsuit.

it
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Defendants are informed and believe and thereon allege that the mjuries and
damages of which Plzintiffs complain were proximately cansed by, or contributed to, by
the acta of other Third-Party Defendants, Defendants, persons and/or other entities, and
that said-acts were an intervening and superseding cause of the injuries and damages, if
any, of which Plaintiffs complain, thus barring Plaintiffs from any recovery against
Defendsnts. '

Thirteenth Affirmative Defense
It hag been necessary for Defendants to retain the services of an attorney to defend
this action and it is sntitled to a reasonable sum as and for attorneys’ fees.
Fourteenth Affirmative Defense
Defendants are informed and believe and thereon allege that the clainos of
Plaintiffs are reduced, modified and/or barred by the Doctrine of Unclean Hands.
i enth tive €
Defendants ars informed and believe that the Plamtiffs lack standimg to assert one
mmofﬁcﬁmﬂeinitsComplaint,suchthatitmaynotreoovudmagr.sfor
said claims, thereby barring or diminishing Plaintiffs’ recovery herein.
ixtecnth ive Defen
In further answering, Defendants state that Plaintiffs’ claims arc bared by the
doctrine of laches.
Seventecath Affirmative Defense
In firther answering, Defeadants state that Plamtiffs fail to statc a claim upon

which relicf may be granted.
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tive
]nﬂn'ﬂwatﬁweﬁng, Defendants state that Plaintiffs’ Claims are barred because of
lack of jurisdiction over the subject matter of the action.
Nineteenth Affirmative Defepse
In further answering, Defendants state that Plaintiffs' Clatms are barred becanse of
lack of jurisdiction over the person.
| tive Defi
In further answering, Defendants state that venue is improper.
Tweaty-First Afirmative Defense
In farther answering, Defendants sta.l.ethatPlaintiﬂ?s'ChinB are barred because of
msufficiency of process.
Teventy-Second Affirmative Defenge
In forther answering, Defendants state that Plaintiffs' complaint is wholly
insubstantial, frivolous, and not advanced in good faith.
Twenty-Third Affirmative Defense
In further answering, Defendants state that the alleged agresment is contrary fo the
statue of frauds, and therefore unenforceable.
Twenty-Fourth Affirmative Defense
In further answering, Defendants state that Plaintiffs waived any right to payment
they may have had under the alleged agreement.
Twepty-Fifth Affirmatjve Defense
In further answexing, Defendants state that if there was an agreement between
Plaintiffs and Defendants, Plaintiffs breached the agreement, therefore, Plaintiffs are not
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entitled to prevail in this action.
Twenty-Sixth Affirmative Def

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenscs may not
have been alleged herein insofar as sufficient facts were not available for responding
party after reasonabie inquiry upon the filing of the answering Defendants’ Answer to
Plaintiffs’ Complaint, and therefore Defendants reserve the right to amend their Answer
1 ﬂlege additional affirmative defenses, if subsequent investigation 50 warrantz.

WHEREFORE, These AnswgﬁngDefendants request for relief and pray for
judgment against Plaintiffs, and cach of them, as follows:

a That Plaintiffs take nothing by way of the Complaint on file herein;

b. For reasonable attorneys’ fees and costs of suit incurred herein; and

c.  Suchother and further relief the Court may decn just and proper.

COUNTER CLAIM

COMES N_OW. Counter-Claimants 1JI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORIII, (“Counter-Claimants™), by and through their attorneys, the law
firm of Kravitz, Schnitzer, Sloane & Johnson, Chtd., end hereby files this Counter-Claim

as follows agairist Counter-Defendants IRA AND EDYTHE SEAVER FAMILY TRUST,

IRA SEAVER, CIRCLE CONSULTING CORPORATION:
1. At all times relevant herein, IRA AND EDYTHE SEAVER FAMILY
TRUST (“Sesver Trust”), is organized pursuant to the laws of the State of Nevada. IRA
SEAVER (“Ira Seaver”) is a resident of the State of Nevada, CIRCLE CONSULTING
CORPORATION (“Circle Consulting”) is a Nevada Corporation whase principal place of

business is Clark County, Nevada (collectively “Counter-Defendants™).
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2. / Atall times relevant herein, NESTOR SAPORITI was and is a resident of
California, UT SUPPLIES is and ws a New York Corporation, and UNINET IMAGING
is and was aCali'f&nia Corporation (collectively “Counter-Claimants™).

3. ' Upon information and belief, Circle Consulting entered into a consulting
agresment on or about September 1, 2004, for the exclusive performance of services at
the request for Summit Technologies LLC (“Summit™) (the “Consulting Agreement).

4 Upon information and belief, the Consulting Agreement contsined a
provigion stating that Ira Seaver was to exclusively perform services at the request of
Summit and required to honor restrictive covenants related to non-competition, non--
dwclomofmn—pubhcmfomuon and trade secrets, and confidengiality.

5. However, th:sConsultmgAgrmentcomamedanmpmwmtha!
it was unassignable, A waiver of this provision required s written writing by Circle
Consulting, through Ira Scaver, and Summit.

6.  No written modification of the anti-assigoment provision of the Consulting

Agreement was executed.
7. Thus, the Consulting Agreement is and was unassignable based on its

plain Ianguage.

8. Ira Seaver and Circle Consulting violated the Consulting Agresment
through the actions of Ira Seaver through Ira Seaver's engagement of activities that
violated the restrictive covenanis of the Consulting Agreement.

9. Counter-Defendants do not have a right to assert cleims against Counter-
Plaintiffs as & matter of law since the Consulting Agreesnent is unassignable. However,

in the alteynative, assuming that the Consulting Agreement is assignabje, Counter-
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Defendants breached that agreement.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

10.  Counter-Claimants repeat and reallege their allegntions in Paragraphs 1

through 9, inclusive, asifﬂlllyisetforth at this point and incorporates them herein by

reference.

11.  The Consulting Agreement provided various obligations and terms of
dealings between the Helfstein Defendants (defined by Counter-Defendants” Complaint)
and Counter-Defendants.

12.  Counpter-Defendants breached the terms of the Consulting Agreement by
IRA SEAVER’s action and conduct.

13.  As a direct and proximate result of the foregoing, Counter-Claimants have
been dmnaged in ap amount in excess of $10,000.00, said amount to be detcrmined at
trial.

14.  In order to prosecute this action, Counter-Claimants have had to retain
attorneys to represent them, and they are entitled to fair and reasonable attomeys’ fees,
expenses, and costs associated with enforcing the Consulting Agreement.

SECOND CLAIM FOR RELIEF
(Breach of the Covenant of Good Faith and Fair Dealing)

15.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 14, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

16.  Each contract in Nevada carries with it the duty of good faith and fair

dealing.
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17. Asa result of Counter-Defendants® actions, they breached their obligations
of good faith and fair dealing toward Counter-Claimants with respect to the Consulting
Agreement.

18.  Asa direct and proximate result of the foregoing, Counter-Claimants have
becn damaged in-dn amount in excess of $10,000.00, said amount to be determined at
trial.

19.  As arcsult of Counter-Defendants’ breach of good faith and fair dealing,
Counter-Claimants have had to retain attomeys torepresmtﬂ:em,mdtheymenﬁtlodfo
fair and reasomable attorneys® fees, expenses, and costs associated with enforcing the
Consulting Agrecaaent.

20.  Counter-Claimants repeat and reallege their allegations in Paragraphs 1
through 19, inclusive, as if fully set forth at this point and incorporates them herein by
reference.

21.  Counter-Defendants have a contractual duty to, among other things, deal
honestly, fairly, confidently, and professionally with Counter-Claimants. Coumter-
Defendants also have a duty to comply with the Consulting Agreement snd their dealings
with Counter-Claimants.

22.  Counter-Defendants refused to comply with the Consulting Agreement
and perform as specified.

© 23, Counter-Defendants breached and/or filed and refused to comply with
their aforementioned dutics and obligations under the Consulting Agreement. As such,

Counter-Defendants have been unjustly enriched.
AAQDD0055
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24.  Asadirect and proximate result of the foregoing, Counter-Claimants have
boen damaged in an smount in excess of $10,000.00, szid amount 1o be determtined at
trial.

25.  Tn order to prosecute this action, Counter-Claimants have had to retain
ationeys to represent them, and they are entitled to fair and reasonable attomeys® fees,
expenses, and costs associated with enforcing the Agreement.

WHEREFORE, Comnter-Claimants pray for judgment against Counter-
Defendants as follows:

1. For this Court to declare the Consulting Agreement terminated based on
IRA SEAVER'S defanlt of his obligations. |

2, For this Court to declare that Counter-Defendants are in material breach

for their failure of the Consulting Agreement based IRA SEAVER'S violations of the

restrictive covenants.

3 For breach of contract damages as requested above;

4. For damages associated with breach of the covenant of good faith and fair
dealings as stated above;

5. For damages associated with unjust enrichment as stated above;

6. For attorneys’ fees and costs incurred herein;

7. For exemplary damages; and

8. For such other and further relief as the Court may deem just and propu'

CROSS-CLAIM

COMES NOW, the Defendants, UI SUPPLIES, UNINET IMAGING, iNC=

NESTOR SAPORITI (collectively referred to as “Cross-Claimants™), by and through
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their counsel of record, Gary E. Schnitzer, Esq. and Michael B. Lee, Esq. of the law firm
KRAVITZ, SCHNITZER, SLOANE & JOHNSON, CHTD., and hereby file their Cross-
Claim against Defendants, LEWIS EELFSTEIN, MADALYN HELFSTEIN, SUMMIT

LASER PRODUCTS, INC., SUMMIT TECHNOLOGIES LLC (collectively referred to

as “Cross-Defendants”), as follows: .

1.~ Atall times relevant herein, IRA AND EDYTHE SEAVER FAMILY
TRUST (*"Seaver Trust”), is organized pursuant to the laws ef the State of Nevada. IRA
SEAVER (“Ira Seaver”} is a resident of the State of Nevada. CIRCLE CONSULTING
CORPORATION (“Circle Consulting”) is a Nevada Corporstion whose principal place of
business is Clerk County, Nevada (collectively “Counter-Defendants™).

2. Atall times relevant herein, NESTOR SAPORITE was and is a resident of
California, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING
is and was a California Corporation.

3. Onor about March 30, 2007, Cross-Defendants and Croas-Claiments
catersd into the AGREEMENT FOR PURCHASE AND SALE OF ASSETS by and
between Ul SUPPLIES, INC. and SUMMIT TECHNOLOGIES, LLC. (“Sales
Agreement™). - ‘

4, Durmg the negotiations of the Sales Agreement, Cross-Claimants
expressly stated to Cross-Defendants that they did not want to assume the Consuiting &
Non-Competition Agreement between Summit Technologies, LLC and Circle Consulting
Corporation (“Consulting Agreement).

5.  Intumn, Cross-Claimants and Cross-Defendants executed “Exhibit E” the
Sales Agreement that expressly provided that, “CONSULTING AGREEMENTS WITH
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RA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED."

6.  Cross-Claimants relicd on this provision in entering the Sales Agreement.

7.  Howevar, Plaintiffs IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING CORPORATION (“Pleintiffs") have instigated
litigation against Cross-Claimants attempting to enforce the Consulting Agreement

(Breach of Contract)

8. Cross-Claimants repeat and reallege their allegations in Peragraphs 1
through 7, inchusive, as if fully set forth at this point and incorporates them herein by
reference. '

9. The Sales Agreement provided various obligations and terms of dealings
between Cross-Defendants and Cross-Claimants.

10.  Cross-Defendsnts breached the terms of the Sales Agreement by exposing
Cross-Claimants 10 alleged damages claimed by Plaintiffs related to the Consulting
Agreement,

11.  As a direct and proximate result of the foregoing, Cross-Claimants lm;e
been damaged in an amount in excess of $10,000.00, said amount to be determined at
trial.

. 12, in order to prosecute this action, Cross-Claimants had to retain aftorneys to
represent them, aud they are entitled to fair and reasonable attomeys” foss, expenses, and
costs associated with enforcing the Consulting Agreement.

11
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SECOND CLAIM FOR RELIEF
(Breach of the Covenant of Good Faith and Fair Dealing)

13.  Cross-Claimants repeat and reallege their ellegations in Paragraphs 1
through 12, inclusive, as if folly set forth at this point and incorporates them herein by
reference.

14. Eas::'hcontl‘acti:l Nevada carries with it the duty of good faith and fair
dealing.

15. As .nresu]t of Croas-Defendants’ actions, they breached their obligations
of good faith and fair dealing toward Cross-Claimants with respect to the Consulting
Agreement.

16.  As adirect and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, szid amount to be determined at
trial.

17.  Asaresult of Cross-Defendants’ breach of good faith and fair dealing,
Cross-Claiménts have had to retain attomeys to represent them, and they are entitled to
fair and reasonable atiomeys’ fees, expenses, and costs.

-

THIRD CLAIM FOR RELIEF
{Unjust Earicament)

18.  Cross-Claimants repeat and reallege their allegations in Paragraphs |
through 17, inclusive, as if fully set forth at this point and incorporates them herein by
réfemmc.

19.  Cross-Defendants have a contractual duty to, among odm' things, deal
honestly, faicly, confidently, and professionally with Cross-Claiments. Cross-Defendants

also have a duty to comply with the Sales Agrcement and the representations made
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surrounding ﬂme dealings with Cross-Claimants.

20. Cross-Defandants did not comply with their duties under the Sales
Agreement nor with their underlying representations made as to the Consulting
Agreement.

21.  Cross-Defendants breached and/or failed and refused to comply with their
aforementioned duties and obligations under the Sales Agreement. As such, Cross-
Defendants have been unjustly enriched.

22.  Asadirect and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in cxcess of §10,000.00, said ammmttol_)e determined at
trial.

23.  In order to prosecutc this action, Cross-Claimants have had to retain
attorneys to reprémt them, and they are entitled to fair and reasonable attorneys” fees,
expenscs, and costs associated with enforcing the Agreement.

FQURTH CLAIM FOR RELIEF
(Fraud)

24.  Cross-Claimants repeat and reallcge the allcgations contained in
Paragraphs | throitgh 23, above, as though fully set forth herein.

25.  Through the Sales Agreement Cross-Defendants explicitly stated that
“CONSULTING AGR.EEMI;INTS WITH IRA SEAVER AND LEWIS HELFSTEIN
NOT BEING ASSUMED.”

26.  Cross-Claimants relied on this statement in entering the Sales Agreement.

1. Inthealtcmative, if the Consulting Agreement was assigned o Cross-
Claimants, the representations mentioned above were false when Cross-Defendants made

them, in that the Consulting Agreement was allegedly assigned to Cross-Claimants.
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28.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants knew the representations were false when made, or made
the representations mentioned above with & reckless disregard for their trath or falsity, in
that(helConsﬁlﬁngAgrecmentwasassigned to Cross-Claimants although Cross-
Defendants explicitly reprosented that it would not be. '

29.  In the altcmative, if the Consulting Agrecment was assigllxed'to Cross-
Claimants, Cross-Defendants made the representations mentioned above with the intent
and for the purpose of deceiving Cross-Claimants and to mducchw-Clmmmts mto
relying on the representations.

30. Inthe altemnative, if the Consulting Agresment was assigned to Cross-
Claimams, Cross-Claimanis, in reliance on the representations mentioned above, were
induced to enter into the Sales Agreement by Cross-Defendants.

31.  In'the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants's reliance on the representations mentioned above was
reasonable under the circumstances in that the Sales Agreement clearly specified that the
Consulting Agreement would not be assigned to Cross-Claimants.

32.  Asadirect and proximate result of Cross-Defendants’ fraud, Cross-
Claimants hav;re suffered, and will continue to suffer, monetary loss-and injury.

33.  As adirect and proximate resuit of the foregoing, Cross-Claimants have
been damaged in an amount in exeess of $10,000.00, said amount to be determined at
trial.

34,  Inorder to prosecute this action, Cross-Claimants have had to retain

attorneys to represent them, and they are entitled to fair and reasonsble attorneys® fees;
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namely, attomeys’ fees, expenses, and costs associated with defending against Cross-

Defendants” frand.

FIFTH CLAIM FOR RELIEF
(Fraudulent Misrepresentation)

35. Cross-Claimants repeat and reallege the allegations contained in
Paragraphs 1 through 34, sbove, as though fully set forth herein.
36. In the altemative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants made a false representation with knowledge or belief that

their representation was false or that they have an insufficient basis of information for
making the representation. Cross-Defendants intended to indoce Cross-Claimeznts to act
on the misrepresentation regarding the non-assignment of the Consulting Agreement to
have them enter into the Sales Agreement. Cross-Claimants have beett damaged as a
result of relying on the misrepresentation by Cross-Defendants.

37.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, during the negotiations for the Sal-w Agreement, Cross-Defendants submitted
information to Cross-Claimsnts that set forth false, frauduleat, incomplete and/or
misleading information concerning material facts about the Consulting Agreement.

.38.  Inthe altemative, if the Consulting Agreement was assigned to Cross-
Claimants, the representations mentioned above were false when Cross-Defendants made
them, in that Cross-Defendants knowingly induced Cross-Claimants® reliance in
executing the Sales Agreement premised on the representation that the Copsulﬁng
Agreesment would not be assigned to Cross-Claimants. ‘

39.  In the elternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants knew the representations were false when made, or made
AA000062
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' the representations mentioned above with 2 reckless disregard for their truth or falsity, in

that Cross-Defeadants sought to induce Cross-Claimants into entering the Sales
Agreement. _

40. Infhe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cmss—C]annants, in reliance on the rcpmmtahons mentioned above, were
induced into executing the Sales Agreement.

41. I the altemative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants’ reliance on the false representations mentioned above was
reasonable under the circumstances, in that the false statements were made by Cross-
Defendants in a manner thai explicitly stated the Consulting Agreement was Aot being
assigned to Cross-Claimants.

42.  Cross-Defendents induced Cross-Claimants inta executing the Sales
Agreement.

43.  Asadircct and proximate result of Cross-Defendants’ fraudulent
misrepresentation, Cross-Claimants suffered, and will continue to suffer, monetary loss
and injury. '

44.  Asadirect and proximate result of the foregoing, Cross-Claimants have
been damaged in an amount in excess of $10,000.00, said mnoun; to be determined at
trial.

4S.  In order to prosecute this action, Cross-Claimants have had to retain
attomeys to represent them, and they are entitled to fair and reasonable attorneys' foes;
namely, aitorneys' fecs, expenses, and costs associated with prosecuting an action for

Cross-Defendants’ frandulent misrepresentation.
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SIXTH CLAIM FOR RELIEF
(Intentional Misrepresentatiom)

46.  Cross-Claimants repeat and reallege the allegations contained in

' Paragraphs 1 through 45, above, as though fully set forth hercin.

- 47.  Inthe alternative, if the Consulting Agreement was assigned to Cross-
Clainants, Cross-Defendants assert a false representation with the knowledge or belicf
that 1t ﬁ false or without sufficient foundation regarding the non-assignment of the
Consuiting Agreement.

48.  In the alternative, if the Consulting Agreement was assigned tp Cross-
Claimants, Cross-Defendants intended to induce Cross-Claimants into executing the
Sales Agreement by representing that the Consulting Agreement was not being med
by Croas-Claimants, -

49.  In the altermative, if the Consulting Agreement was assigned to Cross-
Claimants, the representations mentioned above were false when Cross-Defendants made
them, in that Cross-Defendants knowingly induced Cross-Claimants’ refiance in
executing the Sales Agreement.

50. Inthe altemnative, if the Consuiting Agreement was assigned to Cross-
Claimants, Cross-Defendants made the representations mentioned above with the intent
and for the purpose of deceiving Cross-Claimants and to induce Cross-Claimants into
relying on the representations.

51.  Inthe alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Claimants, in reliance on the representations mentioned above, were

- induced into executing the Sales Agreement,

111
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52.  Inthe alternative, if *he Consulting Agreement was assigned to Cross-
Claimants, Cross-Claimants’ reliance on the false representations mentioned above were
reasonable imder the circumstances, in that the false statements were made in the Sales
Agreement with the express statement that “CONSULTING AGREEMENT WITH IRA
SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED."

53,  As adirect and proximate result of Cross-Defendants’ fraud, Cross-
Claimants suffered, and will continue to suffer, monetary loss and injury.

54.  As 1direct and proximate result of the foregoing, Cross-Claimants have
been damaged in'an amomt in excess of $10,000,00, said amoust 1 be determmined sk
trial.

55.  In‘order to prosecute: this action, Cross-Claimants have had to retein
attomeys to represent them, mdﬂ:eyuemﬁﬂedmfairanthmmeys'fam;
namely, attorneys' fees, expenses, and costs associated with prosecuting an action for
Cross-Defendants' fraud.

SEYENTH CLAIM FOR RELIEF
(Negligent Misrepresentation)

56.  Cross-Claimants repeat and reallege the allegations contained in
Paragraphs 1 through 55, above, as though fully set forth herein.

57. . Gos&DMmm owed a duty of due care to Cross-Claimants to exercise
that degree of skill normally expected of skilled professionals particularly where they
knew that their representations would form the basis for Cross-Claimants” reliance.

58.  The Sales Agreement explicitly states that “CONSULTING
AGREEMENT WITH IRA SEAVER AND LEWIS HELFSTEIN NOT BEING

ASSUMBD.” Crnss-Claimants justifiably relied on this language and are exposed to
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litigation and potential damages caused to them by their justifizble reliance upon the
information. Cmsg—Defmdanls failed to exe:rci;e reasonable care or competence in
obtaining or commmicating information regarding the non-assignment of the Consulting
Agreement.

59.  In the alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Defendants, in promoting the Sales Agreement, recklessly disregarded
the potential assignment of the Consulting Agreement, and otherwise failed to exercise -
the degree ofcnre,.skill, and competence which should be exercised by Cross-Defendanis.

60. Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimanz, as a result, Cross-Defendants’ failure to excrcise their duty of care, they
recklessly misrepresented the non-sssignment of the Consulting Agreement.

61.  Cross-Defendants were aware that their representations would be relied
upon by Cross-Claimants in their business dealings regarding the Sales Agreement.
Cross-Claimants relied upon the Cross-Defendants’ representation that the Consulting
Agreement was not being assigned to Cross-Claimsnts.

62. Inthe alternative, if the Consulting Agreement was assigned to Cross-
Claimants, Cross-Diefendants’ representations were seriously flawed as a result of Cross-
Defendants’ negligence.

63.  Cross-Claimants relied on Cross-Defendants’ representations in executing
the Sales Agresment.

64,  CrossClaimants soffered actual damages a5 a result of enfezing into the
Sales Agreement based upon their reliance upon the reckless and grossly negligent

misrepresentations of Cross-Defendants.
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65. Int!;eahnnaﬁvc,ifﬂwConsulﬁngAgremmtwasas&igmdtoCmss-
Claimants, if Cross-Defendants reasonably and properly performed their duties and
conwﬂy,C:ms—Ckimmuwonnotbeﬂpoaedmpotmﬁdﬁabiﬁtwahinﬁﬂsfmﬂp
Consulting Agreement,

66.  Croas-Defendants are liable for all losses to Cross-Claimants as a result of
m:mm& violations of their duties and grogs negligence.

67.  As adirect and proximate result of Cross-Defendants’ actions, Cross-
Claimants have suffered, and will continue to suffer, monetary loss and imjury.

68. Mad&mtaﬂmxhna&mhof&cbmgdné.mm-aﬁmmum

bmdam:gcd-inanmminemessofsw,m.()ﬁ,saidmnmmttobedﬂtﬂlpinedat
trial
- 69 To order to prosecute this action, Cross-Claimants have had to retan
attorneys to represant thern, and they are entitled to fair and reasonable attomeys’ fees;
namely, sttorneys’ fess, expenses, and costs associated with prosecui.:ingmactionfor
Cross-Defendants' negfigence. -

EIG
{(Breach of Express and Implied Warranties)

70.  Crass-Claimants repeat and realiege the allegations contained in
Paragraphs 1 through 69, above, as though fully set forth herein.

71.  Cross-Claimants are informed and believe and thereon allege that pursuant
to the Sales Agreement between Cross-Claimants and Cross-Defendamts, it impliedly and
expreasly warranted that the “CONSULTING AGREEMENTS WITH IRA SEAVER
AND LEWIS HELFSTEIN NOT BEING ASSUMED."
it |
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72.  Further, the Sales Agroement provides that “All representations and
warranties by Seller in this Agreement . . . are, to the best of Sellers [sic) knowledge, troe
andoomctinaﬂmamdalmpectsonm;iasoftheaosingDate,asthonghsuch
representations and waranties were made on as of that date.”

| 73.  Similarly, the Sales Agreement provides “All nene.ssnymd oqnsmts of
any parties to the consummation of the transactions contemplated int this Agreement, or
otherwise pertaining to the matters covered by it, will have been obtained by Seller and
delivered to Boyer.”

74.  Cross-Claimanis relied upon these warranties and believed that the
Consulting Agreement was not being assigned to them.

75.  Cross-Claimants are informed and believe and thereon allege that Cross-
Defendants, and esch of thern, breached the Sales Agreement based on the allegations by
Plaintiffs in the ﬁdaiyhag action.

76.  As aproximate result of the breach of express and implied warranties by
Cross-Defendants, Cross-Claimants allege that they will suffer damages in 2 sum-equal to
any sums paid by way of settlement, or in the altemative, judgment rendered against
Cross-Claimants in the undertying action based upon Plaintiffs’ Complaint.

77.  The breach(es) of the aforementioned warranties by each Cross-Defendant
was and is the actual and proximate cause of damages o Cross-Claimants in excess of
$10,000.00. _

78.  In orderto defend this action, Cross-Claimants have had to retain altoreys
to represent them, and they are entitled to fair and reasonsble attorneys' fees; namely,

attorneys' fees, expenses, and costs associated with defending this action.
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(Lmplied Indemnity)

79.  Cross-Claimants refer to and incorporate herein by refevence Paragraphs 1
through 78 as though fully set forth herein. '

80. Cn-ass-ClaimantsareinfonnedandbeﬁevemdﬂmaonluegethatCmss-l
Claimants entered into written, oral and implied agrecments with the Cross-Defendants.

81. By reason of the foregoing, if Plaintiffs recover against Cross-Clammants,
then Cross-Claimants are entitled to implied contractual indemmnity from Cross-
Defendants, and each of thern, for injuries and damages sustained by Plaintiffs, if any, for
any sums paid by way of settlement, or in the alternative, judgment rendered against
Cross-Claimants in the underlying action based upon l’;laiuﬁﬁ's’ Complaint or any claims
filed.

B2. Inorderio defend this action, Cross-Claimants have had to retain attorneys
wrmmm,muﬁmmﬁﬂﬁmﬁrmdMEmmcﬁfmmdy,
atorneys' fees, cxpenses,midcbsts associated with defending this acuon.

TENTH CLAIM FOR RELIEF
(Equitable Indemnity) -

83.  Cross-Claimants refer to and incorporates herein by reference Paragraphs
1 through 82 as though fully set forth herein.

84. Cmss-élaimants are informed and believe and thereon allege that the
claims alleged by Plaintiffs in their Complaint involve damages, if any, caused by Cross-
Defendants. |

85. Inequity and good conscience, if Plaintiffs recover againgt Cross-

Cl_aimanls herein, then Cross-Claimants are entitled to equitable indenmity,
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apportionment of lisbility, and contribution among and from the Cross-Defendants
actording to their respective faults for the injuries and damages allegedly sustained by
Plaintiffs, if any, by way of sums paid by scttlement, or in the altemative, judgment
rendered against Cross-Claimants based upon Plaintiffs’ Complaint.

8. I order to defend this action, Cross-Claimants have had to retein attomeys
to represent them, and they are entitled to fair and reasonable attorneys' fees; namely,
attomneys’ fees, expenses, and costs associated with defending this action.

w

. (Apportionment)

87.  Cross-Claimants refer to and incorporate herein by reference Paragraphs 1
through 86 as though fully set forth herein.

88.  Cross-Claimants are entitled to an apportionment of liability among' Cross-
Defendants, and each of them. -

89.  Inorder to defend this action, Cross-Claimants have had to retain attorneys
1o represemt them, and they are entitled to fair and reasonable attorneys' fees; namely,
attomeys' fees, expenses, and costs associated with defending this action.

TWELFTH CLAIM FOR RELIEF
(Equitable Estoppel)

90.  Cross-Claimants refer to and incorporate herein by reference Paragraphs 1

| through 89 as though fully set forth herein.

91.  Cross-Defendants were apprised of the fact that Cross-Claimants did not
want to assume the Consulting Agreement. Thus, during the negotistions surrounding the
formation of the Sales Agreement, Cross Defendants represented o Cross-Claimants that
they were not assigning the Consulting Agreement to Cross-Claimants.
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92.  Cross-Defendants intended that these statements induce Cyoss-Claimants
into entering the Sales Agreement. Cross-Defendants entered into the Sales Agrezment
with the belief that the Consulting Agreement was unassignable. However, Cross-
Claimants relied on this information to their detriment as Plaintiffs are alleging that the
Consulting Agreement was assigned through the Sales Agreement.

93. Gowmfmdem liable for all losses to Cross-Claimants as a result of

94.  Asa direct and proximate result of Cross-Defendants’ inducement, Cross-
Claimants have suffered, and will continue to suffer, monetary loss and injury.

95.  As adirect and proximate result of the foregoing, Cross-Claimants have
been dernaged in an amount in excess of $10,000.00, said amount to be detcrmined at
trial.

.96.  In order to prosccute this action, CIOSE—CMMVBM to retain
attorneys to represent them, and they are ehtitled to fair and reasonable attomeys' fees;
namely, m' fees, expenses, and costs associated with prosecuting an action for
Cross-Defendants’ representations.

PRAYER FOR RELIEF

WHEREFORE, Defendants/Cross-Claimants, UI SUPPLIES, UNINET
IMAGING, INC., NESTOR SAPORIT], pray for judgment as follows:

L. For damages associated with breach of contract;

2. For damages associated with breach of the covensnt of good faith and fair
dealing;

3. For damages assoctated with unjust enrichment;
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9.

For damages associated with fraud;
For damages associated with fraudulent misrepresentation;
For damages associated with mtenhonal misrepresentation;
For damages associated with negligent misrepresentation;
" For damages agsociated with breach of express and implied warranties;

That liability be bome directly on Cross-Defendants wheo should

indemnify and hoid Cross-Claimants harinless for any of Cross-Defendants’ acts and

Plaintiffs" alleged resulting injurics.
10,
11.
12,
13.

under the circuomstances.

For spportionment;
For damages associated with equitable estoppel;

For reasonable attorneys’ fees and costs incurred in this action; and

For such ather and furthes relief as this Conrt may deem just and proper

DATED this ¥/ day of January, 2010.

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD.

GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
8985 S_ Eastern Avenue, Suite 200

Las Vegas, Nevada 89123

Telephone:  (702) 222-4142

Facsimile:  (702) 362-2203

Attorneys for Defendants/Cross-Claimants
UT Supplies, Uninet Imaging and Nestor
Saporiti
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CERTIFICATE OF FACSJMILE AND MAILING
THEREBY CERTIFY that on this Iﬁ day of January, 2010, I faxed and placed a

COUNTERCLAIM, AND CROSS CLAIM in the United States mail, postage pre-paid,
and addressed as follows:

Jeffrey R, Albregts, Esq. (NBN 0066) Byron L. Ames, Esq. (NBN 7581)
SANTORO, DRIGGS, WALCH, Jonathan D. Blum, Esq. (NBN 9515)
KEARNEY, HOLLEY & THOMPSON THARPE & HOWELL
400 South Fourth Street, Third Floor 3425 CHff Shadows Parkway, Suite 150
Las Vegas, Nevada §9101 Las Vegas, Nevada 89129
Tel:  (702) 791-0308 Tel:  (702) 562-3301
Fax (702) '791 1912 Fax: (702) 562- 3305

Attorneys for Plaintiffs

An employee of KRAVITZ, SCHNITZER,

SLOANE, & JOHNSON, CHTD.

O\s\OATASRpoviti adv Seaver\PleadingsMAnswer to Complaing - 002 - 11172009 (First Amended). wpd
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J. Michael Oakes, Fxq.

Nevada Bar No. 1999

FOLEY & OAKES, PC

850 East Bomnevilie Avenne

Las Vegas, Nevada §9101

Tel.: (12) 384-2070

Fax: (702) 384-2128
mike@foleyoakes.com

Attorneys for Lewis Helfstein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Sumnut Technologies, LLC,
/Cross-Defendants

Elecironically Filed
04/20/2010 02:14:15 PM

Ao 1ol

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATIOIN,

Plaintiffs,
VE.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, UI SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20,

and ROE catities 21 through 40, inclusive,

Defendants.

Ul SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI,

Counter-Claimants,
vS.
IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORAITON, and
ROE CORPORATIONS 101-200,

Counter-Defendants,

1of12

CASE NO. A587003
DEPT. NO. XI

CROSS-DEFENDANTS, LEWIS
HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC.,
AND SUMMIT TECHNOLOGIES, LLC’S
MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION

DATE:
TIME:
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UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI,

Cross-Claimanis,
“. N
LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOI.OGIES, LLC,

Cross-Defendants.

COMES NOW Cross - Defendants, LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., and SUMMIT TECHNOLOGIES, LLC, ( collectively
referred to herein as “the Summit Partics™), by and through their attorncys, J. Michael Oakes,
of the law firm of Foley & Qakes, PC, and hereby submit their Motion for Stay or Dismissal,
and to Compel Arbitration. This Motion is based ppon the grounds that the Crossclaim against
them arises out of a writien agreement containing a mandatory arbiteation clanse and a choice
of verme provision requiring that venne for any litigation be conducted in Nassan County, New
York. This Motion is based upon the pleadings and papers on file herein, the Memorandum of
Points Authoritics which follows, and such argument as will be heard at the time of the bearing
of this Motion.

DATED this %y of April, 2010.

FOLEY & O

. Michacl QOakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue

Las Vegas, Nevada 89101

Attorneys for Lewis Helfsiein, Madalyn
Helfstein, Summit Laser Products, Inc.,
Summit Technologies, LLC,Cross-Defendants

20f12
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NOTICE OF MOTION

TO: hﬂchadB.lmEsq..mmywaefeMam,Ulmﬁm.Unimtlmagingmd.Nm
Saporiti, and

TO: Jeffrey R. Albregts, Esq., attorney for Plamtiffs, Jra and Edythw Seaver Family Trust, Ira
Scaver, Circle Consulting Corporation, and

TO: Ryron L. Ames, Esq., attorney for Plaintiffs, Ira and Edythe Seaver Family Trust, Ira
Seaver, Circle Consulting Carporation, and

i .

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the following MOTION FOR STAY OR DISMISSAL, AND TO COMPEL

[ T N R N T N

ARBITRATION on for hearing before the above-entitied Court on the 25 day of

ot
[—]

May , 2010, at the honr of 2 : 00 _a.m. of said date, in Department No. XI, or

[
| ]

as soon thereafier as counsel can be heard.

DATED this 2272 .day of April, 2010

_—
w M~

Z
9
S
:
3

oy
L]

7 . Michael Oakes, Esq.
Nevada Bar No. 1999

18 850 East Bonoeville Averme
Las Vegas, Nevada 89101

19 (702) 384-2070

20

21

2

23

24

25

26

27

28

FOLRERY |
& 3o0f12
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MEMORANDUM OF POINTS AND AUTHORITIES
[.

INTRODUCTION

The Crossclaim in this casc ariscs out of an Agreement for Purchase and Sale of
Assets (the “Agreement”™), dated March 30, 2007, which contaited 2 broad form mandatory
arbitration provision and a venue provision designatiog Nassan County, New York as the sole
venue for any action or arbitration arising from the Agreement. The Agrecment recites that it
was made in New York, and was between two entities domiciled in New York.

This Motion is asking the Court for a dismissal of the cross claim, without prejudice, in
order 0 give cffect 10 the imtentions of the partics concerning arbitration and vemue as
describedil;ﬂ:eAgreeman. Alternatively, this Motion is requesting that the cross ciaim be
stayed, pending conclusion of any arbitration,

This motion is supported by the Affidavit of Lewis Helfstein, which is amached as
Exhibit A, and the demand for arbitration in Nassan County, which is attached as exhibit B.!

.
STATEMENT OF THE CASE,

The cross claim against the movants (which is really a third party claim) is seeking
indemmity for any amounts that the cross claimant is ebligated to pay to the Plaintiffs. The
cross claim states that “Cross-Defendants breached the term of the Sales Agreement by
exposing Cross-Claimanis to alleged damages by Plaintiffs related to the Consulting
Agreement.” (See paragraph 10 of the cross-claim). The Sales Agreement that is referenced in

! Bxhibit A - Affidavit of Lewis Helfstein - Due to the short filing deadline, the stiached Affidavit of
Lewis Helfstein only contrins the facsimilc signature. The original will be: filed with the Coart prompty
hereafier, :

4of 12
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paragraph 10 of the cross claim contains the broad form mandatory arbitration provision and
the vemme provision that is described above.

The movanis had originally been named as co-defendants in this case. However, the
movants never filed a responsive pleading and, instead, settled with the Plaintiffs and were
voluntarily dismissed from the case on November 23, 2009.

Thereafter, the Plaintiffs amended their Complaint against the non-scttling defendants,
and, in turn, the.non-settling defendants filed their answer, counterclaint, and this “cross
dcmdhqmapmrmmﬂwmei:ymemvm,mwiﬂmmmcchﬁmofme
Ammmmgvemcmﬂarbitmﬁon.

On Page 1 of the Agreement, it states that “This agreement is made as of March
30, 2007, at Bohemia, New York...”

On page 15 of the Agreement, it states that “Any controversy or claim arising
out of or relating to this Agreement...” shall be zettled by binding arbitration and that
vemue for the arbitration shall be Nassan County, New York. |

On pages 15 and 16 of the Agrecment, both Seller and Buyer gave New York
addresses for the giving of any notices required under the Agrecment.

On page 17 of the Agreement, it states that the substantive laws of the State of
New York shall apply to any disputes, and again states that Nassau County, New York
shall be the sole vepue for any action or arbitration,

The cross-claim (which is really a third party claim for indemnity) is brought by
the New York corporation, its California corporation parent company, and its
California resident officer and principal sharcholder agaitist a New York limited

50f12
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liability company, a sharcholder that is a New York limited liability company, and two
New York residents.
T
LEGAL ARGUMENT

A. AGREEMENTS TO ARBITRATE ARE ENFORCEABLE
The Agreement contains a choice of law provision stating that New York law will apply

to any dispate. However, regardless of whether New York or Nevada law applics, boih states

O N N W R W N e

have a strong policy in favor of the enforcement of arbitration provisions.

-t
[ =]

Under New York law, the case of Harris vs. Shearson Hayden Stone, 82 A.D. §7, 441

-t
[

N.Y.5.2d 70 (N.Y.A.D. 1981), aff"'d 56 N.Y.2d 627, 435 N.E.2d 1097, 450 N.Y.S.2d 482

X

[1982]), held that:

ot
w

“ITThis State favors and encourages arbitration as a mecans
of conserving the time and resources of the courts and the
coniracting parties.” (Matter of Nationwide Gen. Ins. Co.
v Investors Ins. Co. of Amer., 37 NY2d 91. 95; see
Maiter of Maye [Bluestein], 40 NY2d 113.) Moreover,
“[plarties 10 a contract may agree, if they will, that any
and all controversies growing out of it in any way shall be
submitted to arbitration. If they do, the courts of New
York will give effect to their intention.” (Matrer of
Marchgnt v_Mead-Morrison Mfz. Co., 252 NY 284,
298.)°Tt has long been this State's policy that, where
partics enter into an agreement and, in ome of iis
provisions, promise that any dispute arising oot of or in
conmection with it shall be settled by arbitration, amy
controversy which arises between them and is within the
compass of the provision must go to arbitration.” (Mater
of Exercycle Corp. [Maratta], 9 NY2d 329, 334, citing
cases.)
The strong policy in favor of arbitration is similarly well known in Nevada.

T
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NRS 38,035 states:

8 8 R BB

A written agreement to submit any existing controversy to
arbitration or a provision in a written contract o sebmit to

8
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arbitcation any controversy thereafter arising between the
parties is valid, enforceable and irrcvocable save mpon
such grounds as exist at law or in equity for the revocation
of any contract, NRS 38.015 to 38.205, inclusive, also
apply w arbitration agreements between employers and
employees or between their respective representatives
uniess otherwise provided in the agreement.
As described in Phillips v. Parker, 106 Nev. 415, 794 P.2d 716 (1990), the
Nevada Supreme Court has emphasized the desirability of enforcement of an arbitration
agreemert between the parties. The Phillips decision containg the followng

proncuncements of Nevada law on the subject:
'Th@reisasu'ongpubﬁcpolicyfavurhgmmﬂpmvisim
requiring arbitration of a dispute resohmion mechmisym,
Consequently, when there is an agreement to arbitrate we have
said that there is a “presumption of arbitrability.

“We have previously held that once an arbitrable issue has been
found to exist, all doubts concemning the arbitrability of the
subject matter should be resolved in favor of arbitration. Exber,
Inc. v. Sletten Consir. Co., 92 Nev. 721, 729, 558 P.2d 517, 522
(1976). Courts are not to deprive the parties of the benefits of
arbitration they have bargained for, and arbitration clavses are to
be construed liberally in favor of arbitration.” See 106 Nev. at
417.

The cross-claimant's own allegations point directly to the Agreement containing
the arbitration provision as the basis for the relief they are seeking. Thus, there is no
doabt that the issucs involved in this controversy, as between the cross-claimants and
the movants, are subject to the arbitration provisions. The Court should give effect to

those provisions and grant this motion.
B. FORUM SELECTION CLAUSES ARE ENTITLED TO ENFORCEMENT
The Agreememt relied upon for the cross claim contains a forum selection clause,
designating Nassan County, New York as the foram for any litigation or arbitration.

Tof12
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"Wherc such forum selection provisions have been obtined through " freely negotiated"
agreemenis and are not "unreasonable and unjust,’ their enforcement does not offend Due
Process.” Sec: Burger King Corp_ v, Rudzewicz, 471 U.S. 462, 472, 1.14 (1985).

Since the Agreement was made in New York among New York cntitics, there is
npthing “urreasanable and mnjust® about enforcing the vemne provision a8 written. As stated
before:

The Agrecment was between a New York corporation and a New York limited

On Page 1 of the Agreement, it states that “This agreement is made as of March
30, 2007, at Bohemia, New York...”

On page 15 of the Agreement, it states that “Any controversy or claim arising
out of or relating to this Agreement...” shall be seftled by binding arbiiration and vetme
for the arbitration shall be Nassau County, New York.

On pages 15 and 16 of the Agreement, both Scller and Buyer give New York
addresses for the piving of any notices required under the Agrecment.

On page 17 of the Agreement, it states that the substantive Iaws of the State of
New York shall apply to any disputes, and again states that Nassan County, New York
shali be the sole vemne for any action or arbitration.

I is worth mentioning that there is no rule whatsoever that would require this
erass~claim/third party claim for indemnity © be heard at the samc time in the same
place as the wnderlying case. There is no such thing as 2 “compulsory” cross claim or
third party claim. Thus, the granting of this motion will have no effect upan the
litigation of the Complaint and Couuterclaim.

80of12
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vemwpmvisiunormbitmﬁnnpmvisiunmthcAgreumnt.

NRS 13.010 states:

“Where actions are to be commenced,

1. When a person has contracted to perform an obligation
at a particular place, and resides in another county, the
action must be commenced, and, subject to the power of the
court to change the place of trial as provided in this chapter,
must be tried in the county in which such obligation is to be
performed or in which the person resides; and the county in
which the obligation is incurred shall be deemed 1o be the
county in which it is to be performed, unless there isa
special contract to the contrary.”

NRS 13.040 states:

Venue in other cases.

In all other cases, the action shall be tricd in the county in
which the defendants, or any one of them, may reside at the
cammencement of the action; or, if none of the defendants
reside in the State, or if residing in the State the county in
which they s0 reside be unknown to the plaintiff, the same
may be tried in any county which the plaintiff may
designate in the complaint; and if any defendant, or
defendants, may be about to depart from the State, such
action may be tried in any county where either of the
parties may reside or service be had, subject, however, fo
the power of the court to change the place of trial as
provided in this chapter.

NRS 13.050 states:

Cases in which veaue may be changed.

1. ¥the county designated for that purpose in the
complaint be not the proper county, the action may,
notwithstanding, be tried therein, unless the
defendant before the time for answering expires
demrand in writing that the trial be had in the proper
county, and the place of trial be thereupon changed
by consent of the parties, or by order of the court, as
provided in this section.

9of12

Under Nevads law, venue for this cross claim is improper, even if there was no
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2. The court may, on motion, change the place of
trial in the following cases:

(@) When the county designated in the complaiit is

not the proper county.

(b) When there is reason to belicve that an
impartial trial cannot be had therein.

(c) When the convenicnce of the witnesses and the
ends of justice would be promoted by the change.

3, 'When the place of trial is changed, all other
proceedings shall be had in the county to which the
place of trial is changed, unless otherwise provided
by the consent of the parties in writing duly filed, or
by order of the court, and the papers shall be filed or

transferred accordingly.

None of the cross- claimants and none of the cross defendants reside in Clark

County, as none of them are even residemts or domiciliaries of Nevada. Furthermore,

the obligation was incurred is Bohemia, New York, not Clark Coumnty.

Given the improper venue, the clear forum sclection clause, the New York

residency and domicile of the parties, and the making of the Agreement in New York,

it is clear that Nassan County, New York, is the more appropriate forum for the
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11
1t
[y
rri
It

11

100f 12

AA000083




W O ) Ot R W N e

b= ke
SR N TR N I R

18

28
FOLEY

OAKES

adjudication of these claims. Alternatively, it shonld also be viewed as the mare
convenient forum. In efther event, the cross- claim should be dismissed.

DATED this ;!’fkhy of April, 2010.
FOLEY & OAKES, PC

A9

J. Michael Oakes, Esq.

Nevada Bar No. 1999

850 East Bonneville Avenne

Las Vegas, Nevada 89101

Attorneys for Lewis Helfstein, Madalyn
Heifstein, Summit Laser Products, Inc.,
Summir Technologies, LLC,
Cross-Defendants

11 of 12
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‘ CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE
I I hereby certify that a true and correct copy of the foregoing CROSS-
DEFENDANTS, LEWIS HELFSTEIN, MADALYN HEIFSTEIN, SUMMIT LASER
PRODUCTS, INC., AND SUMMIT TECHNOLOGIES, LLC'S MOTION FOR
STAY OR DISMISSAL AND TO COMPEL ARBITRATION was served to those
persons designated below on the 20 day of April, 2010:
_X_ By placing a copy in the United States mail to the

following parties and/or their -attorncys at

their last known address(es), postage thereon
fully paid, addressed as follows below.

L - B - TS - N T R N I R

-
o

njl_x By faxing to an operable facsimile machine of the
following parties and/or their attorneys at the
12 || fax mumbers designated below. A copy of the
13 transmit confirmation report is auached
hereto.

14

Gary E. Schnitzer, Esq, Jeffrey R. Albregts, Esq.
15 || Michael B. Lee, Bsq. Santoro, Driggs, Walch, Kearney,
16 Kravitz, Schmitzer, Sloane & Johnson Chal. Holley & Thompson

8985 S. Eastern Aveme, Suite 200 400 South Fourth Strect
17 ||Las Vegas, NV 89123 Third Floor

Facsimmile No. 702-362-2203 Las Vegas, NV 89101
18 || Aztorneys for Deferciamy UT Supplies, Uninet Pacsimile No. 702- 791-1912
19 Imaging arxd Nestor Saporiti Antorneys for Plaintiffs
20 || Byron L. Ames, Esq.
21 IonaﬂlmD.Bhlm,Esq.

Tharpe & Howell
22 ]| 3425 CIiff Shadows Parkway, Suite 150

Las Vcgas, NV 89129
23 || Facsimite No. 702-562-3305
94 ||Altorneys for Pleintiffs
25
26 An Employee Of Foley & Oakes, PC
27
28
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STATE OF NEW YORK )
COUNTY OF SUFFOLK )

Lewis Helfstein, after being first duly swom, deposes and states the following:

1. | have personal knowiedge of the facts and ststements sct forth herein.

2. On or about March 30, ZODT,WSilppBes,Im.mdSmiTedmlqgics.ILC
entered into an Agreement for Puchase and Sale of Assets (the “Agreement™), a copy of which
Is anached berero a8 Exhibit 1.

I 3. An degeribed in the Agreement, UT Supplies, Ine. is a New Yock corporation

and Summit Technologies, LLC is ¢ New Yotk limited liability company, having its principal
“oﬁoentBolnnﬁn,NewYorl:. As sbown on page 18 of the Agneement, the Agreement was
exccuted in Bohemis, New Yark, by Lewis Helfstoin for Summit Technologies, LLC and by
Nestor Saporiti for UI Supplies, Inc. '

4, The Crosselaim that has been filed against me end the other Cross-Defendants,
Maudalyn Helfstein, Summit Laser Products, Inc., and Sommit Technologics, LLC arises out of
the Agreement. |

s, ‘the Agreement contained the following provisions:

*12. Ashitration
12.1 mmummmﬁmmmmm or
ita breach, shall be scttled by binding srbitration in accordance with the
wmmﬂmhofﬂaAmmemm,mdMMontﬁc
sward rendered by the arbiteator(s) may be entered in amy court having
jurisdiction. The venue of any arbitration shall bo Naysan County, New York."
“14.1(¢) Uoverning Law and Venue. ‘1his Agreement is made in, and shall be
constraed under, the substaative Jaws of the State of New Yark, exchusive of

choics of law principlcs. Nassau Comnty, New York shall be the sole venuo for
any sction or srbitration brought pursuant to this agrecoent.™

6. The Crossclaim identifics Ul Supplies, Inc., Uninet Imaging, Inc., and Nestor

1of2
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Saporiti as tha Cross-Claimsants. UISuppliesisﬂmNquq:kcorporlﬁmﬂ)atwapuwtnﬂ:e
Agreement, Uninet Imaging is the parent company of UI Supplics, Inc., and Nestor Saporiti s
the President ad principal owaer of Ul Supplies, Inc.
7. Madalyn Helfstein js oy wife. She and [ both reside in the State of New Yotk
thmmitIumdncu,Inc.isaNmYmkmmmd&mtheehmloﬁe&LLCisa
New York limited liability company. Supamit Laser Products, Inc. is a shareholder of Sumumit
Tochnologies, LLC. K

DATED this 19th day of April, 2010,

Lo Ao

beforemethis __ day of

- , 2010,

’SubuibedmdSwmw

1 NM‘MBG
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AGREEMENT FOR PURCHASE AND SALE OF ASSETS
by and between
U1 SUPPLIES, INC., and
SUMMIT TECHNOLOGIES, LLC

This agreement ig made as of March 30, 2007, atBohma.NawYork,mﬁong'lﬂ
Supplics, Inc. (“Bayer”), &+ New York Corporation, and Summit Technologies, LLC, 8 New
York Limited Liabitity Compeny having its principal office st Bohemia, New York (“Seller™).

1. Sale amd Purchave of Assels

1.1 The Assety: Subject to the terms and conditions in fhis Agreement, Seller agrecs
to scll, assign, transfer, crmvey, and deliver to Buyer, and Buyer agrees to purchase, all of
Seller’s tangible and intengible property, wherever located, including all umkmown and
contingent rights, Seller’s corporale name, goodwill, insorance and other combract benefits,
intellectual property rights, phone numbers, internet domain names and registrations, software
programs, such inventory as provided herein, equipment, famitore and machinery, and all other
tangible assets used in Seller’s business (collectively, the “Acquired Assets™), snd a complete
and accurate list of all of the Acquired Assets is contained and listed in Exhibit A attached.
Expresaly excluded from the Acquired Assets purchased by Buyer mnder this Agreement are all
woonntsreemvableofﬂeller(ihc“.&mmnmmble”)

12 ey ccopmpin Recejvable: Upon the closing of the sale of the Acquired
Assets(ihe"ﬂuhg"),SdlershaﬂwtamallAccomtsRmab]e. Both Buyer and Seller
acknowledge that after the Closing, Buyer will be selling to customers (each, an “Accownt
Debtor Customer”) who, as of the day of @osing (the “Closing Date”), will continue to owe
Sefler monies against Accounts Receivable. Buyer agrees that all monics collected from an
Account Debtor Customer shal]l go to the Seller first, until such Account Debtor Customer’s
liability to Seller is satisfied. In the event that any payment received by Buyer from an Acconnt
Debtor Customer exceeds the unpaid balance of the Account Receivable owed by the customer
to Seller, the entire payment shall be deposited in Buyer’s account, and, within three (3) business
days of clearance of said funds, Buyer shall deposit the portion doe to Seller to Seller’s
designated account. Upon payment in full of all monies due from an Account Debtor Customer
to Seller, all subsequent payments by such customer shall be deposited into Buyer’s account.

h BuyuMhaveﬂwoMmoonedmddqnatmmsalet’umtmumvedﬁom

Seller’s Account Debtor Customers for the first 100 days after the Closing Dete (the “Collaction
Period™). During the Collection Pesiod, Buyer shall deliver to Seller weekly written reports t0
Seller accounting for all monies received by Buyer from each Account Debtor Cistomer of
Sellaandﬂ::unountdeposmdeuyusdmg:medmmt Onotbeﬁneﬂ:ellt)ﬂ:dayaﬂr.r

Ommnwmmemmmmmwmm%

¥
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the Closing Date, Buyer shall give written notice to Seller of the outstanding balance due on all
- Accourts Receivable of Sellér, as of the 100th day after the Closing Date (the “100 Day
Report”). Until the later of: (i) the 110th day after the Closing Date, (ii) the date on which
Seller receives notice that Buyer does not elect to purchase the Accomnts Receivable, and (jii) the
cloging of Buyer’s purchase of the Accounts Receivable, Seller shall have the right, with not less
than 24 hours potice to Buyer, to inspect Buyer's books and records regarding the Accounts
Receivable and payment history of Seller’s Account Debtor Customers, If, after the 100th day
after the Cloging Date, a balance is still owed to Seller, by any customer of Seller, Buyer shall
not make any furthey sales of product to such customer, until the later of: (i) the Accounts
Receivable due to Seller from said customer have been paid in full; and (i) the closing of the
sale of such Accounts Receivable to Buyer, as provided herein. Commencing on the 111th day
afier the Closing Date, Seller shall have the right to pursus collection of any Account Receivable
owed to Seller by any customer of Seller whose accounts are not purchased by Buyer, pursnant
to this Agreernent, For the three month period following the 110th duy after the Closing Date,
Buyer, and any of its affiliates, subsidiaries or divisions shall not sell any products to any
customer of Seller from whom an Account Receivable balance is owed 1o Seller, unless such
balanice is paid in full prioe to the expiration of said three month period. If Buyer deems not o
catend credit to any customer of Seller, Buyer may not sell any products to sech customer for &
period of three years fiom: any of Buyer’s branches. The parties may- enter into separste
sgreements on specific socomnts which will then not fall ander the terms of this section.
Failure to comply with this provision shall be deemed a material defisult under this Agreement.

1.3 Purchase of Accounts Receivable: Within ten (10) days sfber the 100 Day
Report is due to be delivered to Seller under Arficle 1.2, Buyer shall notify Seller of its intent to
purchase any or all of the remaining Accounts Receivable of Seller, and shall specify the name
of each sccount being purchased, and the outstanding balmce of each such account. The
purchase price for each account shall be the unpaid balance of the Acoount Receivable of the
Seller at the time of the Purchase, unless agreed otherwise by Sefler and Buyer. Payment for ali
Accounts Receivable being purchased by Buyer from Seller shall be made in full within ten (10)
days after Buyer's ststement of intent to purchase the Accounts Receivable. Upon payment in
full for sny Account Receivablc of Seller, Seller shall no longer have the right to collect said
account, and Buyer shall have the exclusive right to collect said Account Receivable. Buyer
shall have no recourse against Seller for the unpaid balence of any Account Receivable sold by
Seller to Buyer or for any expenses of collection. Seller makes no representation as to the
coliectability of any Accounts Receivable of Seller. Buyer shall hold harmless and indemmify
Seller from and against all Lisbilities, claims, causes of action, costs and expenses, including
reasonable attomneys fees, arising from the collection of any Account Receivable sold by Seller

21 Non-llmtuyAcqliredAsuu In consideration for the salo and transfer of
the Acquired Assets, exclusive of Seller’s inventory, including work in process, if any

2
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(collectively, the “Inventory™), Buyer hereby agrees to pay Seller an aggregate of $250,000 as
follows:

(@  On theClosing Date, Buyer will pay by wire transfer to Seller, the sum of
$150,000;

(b) On the Closing Date, Buyer will deliver to Sefler a duly executed
promissory note (in the form sttached as Exhibit B), dated as of the Closing Date,
in the principal samount of $100,000 paysblc in two payments of $50,000 (the
“Note™); first payment to be made 60 days afier the Closing Date; sccond
payment to'be made 90 dayy after the Closing Date.

22 Allocation of Non-Inventory Purchase Price: Thepnnﬂnsemaeiorthenon-
hvmmAcqlmedAMshnﬂboaﬂocawdasﬁ}Hows

(@ Good will end intangible Acquired Assets — $150,000;

{b)  Maoufscturing equipment — $30,000; and
()  Other tnngible Acquired Assets — $20,000.

23 Inventory Turchase: BuyashallpmchnsecerhmofSeﬂu’s]nvuﬁoryonthe
Closing Date under ths following terms and conditions:

(®  Seller bay provided the Buyer with a coment list of Seller’s Inventory.
Buyer has indicated those items that he deems are not corent Inveniory (the
“Excinded Inventery”), and the Excluded Inventory shall be part of the Acquired
Assét ut a price of 1% of Seller’s cost.

(b)  The remaining Inventory (the “Sold Invembory™) shall be valaed at
‘Seller®s cost as of the Closing Datc, and shall be purchased by Buyer. The
parchase price of the Sold Inventory shall be 85% of said value except for chip
components valued at 90%. The Buyer shall transfer this amount by wire transfer
into Scller’s designated account on the Closing Date, pursuant to Schedule H,
attached.

24 Defawit on Note Paymeats: If any payment due under the Note is not
made timely, then, upon ten (10) days written notice from Seller to Buyer of such defanlt, and
the balance due under the Note shall jmmediately be deemed to be due and payable in fuli,
together with intefest thereon from the date of defimit at the rate of nine (9%) percent per anpurm,
Seller shall be entitled to immedinicly teke any action against Buyer, or Guarantor without
further notice.

25 Event of Default: A failure by Buyer to timely make any payment due under the
Note shall be deemed an eveat of defult under this Agreement (“Eveat of Default™). A failure
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by Buyer to timely perform any obligation under this Agreement, other than timely payment of
the Note, and any ofher agreements entered into by Buyer in connection with this Agreement,
which default remains unczred after ten (10) days notice from Seller to Buyer, shall be deemed
an Bvent of Default. Upon the occurrence of an Event of Defavit, the balance then due mder the
Note shall be duoe and paysble in full, together with interest thereon at the rate of nine (9%)
percent per antwm, from the date of the Bvent of Defoult

3. Lisbilities an Sales Tay

3.1 It is understood that, except as otherwise expressly provided in this Agreement,
Buyer is not asmaning any of Seller’s liabilities or obligations. Provided Buyer performs all of
its obligations under this Agreemeant, Seller agrees 10 pay any sales or vse taxes arising friom the
sale of Acquired Assets and s0ld Accounts Receivable under this Agreement.

32 Specifically, Buyer expressly excludes (1) any taxes, incloding income, sales, and
use taxes imposed on Seller becanse of the sale of s assets and business; (2) mny lisbilities or
expenses Seller incurred in negotiating and carrying out its obliations, or its dissolution and
liquidation, wmder this Agreement (including sttomney fees or accountent fees); (3) any
obligations of Seller under any employee agreement or amy other agreements releting to
employee benefits that Seller has with any of its employees; (4) any obligations incurred by
Seller prior to the Closing Date; (5) any Hiabilities or obligations incamed by Sedler in violation
.of, or e5 a result of Saller’s violation of, this Agreement; (6) any obligations or Labilitics of
Seller under any euvironmentsl laws; and (7) eny cbligations ot liabilities of Seller for, or arising
out of, eny proceading pending against Seller, or any tortious, unlawfial frandulent conduct on
the part of Seller (collectively, the “Excinded Obligations™).

3.3 Buyer shall have the right to withhold from the purchase price any amounts
necessary to provide for the payment of any sales or use taxes arising from the sale of the
Acquired Assets or 30ld Accounts Receivable that Seller does not paty and for which Buyer has
become legally obligated to make such payments. Within five (5) days after delivery to Buyer of
proof of payment by Seller, for such obligations, or delivery to Buyer of a duly exccuted release
orsahsfncuonofsndllegaloblxgahnnofBuyu‘ Buyershallddtvu-tosa]ﬁ'aﬂmomu
withheld from the purchase price under this Article 3.3.

3.4 Seller will pay all sales, use, and similar taxes arsing from the transfer of the
Acquired Assets (other than taxes on a party's income). Buyer will not be responsible for any
business, occupation, withholding, or similar tax, or any taxes of any kind incurred by Seller
related to any period before the Closing Date.

35 Seller agrees to indemnify and hold Buyer harmless from and agringt the
Excluded Obligations, all lisbilities for any taxes for which Seller is responsible under this
Agreement, and all Lisbilities, claims, canses of action, costs and expenses, inchading reasopable
aftomeys foes, srieing from the Excluded Obligations and anmy taxes for which Seller is
responsible under this Agreement.

3.6 Asccounty Payable: Seller shall remain responsible for all accounts payable due to
vendors from Seller as of the Closing Date. Effective on the Closing Date, Buyer shall change

4
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