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UI SUPPLIES, UNINE'r IMAGING and
NESTOR SAPORM,

2

3
Cross-Claim.ants,

4 vs.

5 LEWIS HELPSTE1N, MADALYN

6
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC,

7 Cross-Defendants.

a

COMES NOW Lewis HeIfstein, Madalyn Helfstein, Summit Laser Products, Inc., and

Summit Ted=logici, LLC, (hereinafter referred to collectively as the "Helfstein Crow-

Defendants"), by and through their attorneys, J. Michael Oakes, Esq. of Foley & Oaks, PC,

and hereby submit their Motion to Stay Crossdaim Pending Appeal. This Motion is based

upon the pleadings and papers on file herein, the Memorandum of Paha Authorities which

/Wows, and such argument as will be heard at the time of the hearing of this Motion.

DATED this Ili-day of July, 2010.

FOLEY & 0

J. Michael Oakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Attorneys for Lewis Herstetn, Maddyn
Herstein, Summit Laser Products, Inc.,

,.	 and Summit Tedutologies, LLC,Cross-Defendants
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NOTICE OF MOTION

TO: Pliehael B. Lee, Esq., attorney for Defendant/Cross-ckimants, Ul Supplies, Uninet
Imaging, Inc. and Nestor Saporiti, and

TO: Jeffrey R. Albregts, Esq., attorney for Plaintiffs, Ira and Edythe Seaver Family Trust, ha
Seaver, Circle Consulting Corporation, and

10: Byron L. Amos, Esq., attorney for Plaintiffs, Ira and Edythe Seaver Family Trust, Ira
Seaver, Circle Consulting Corporation, and

YOU, AND FACE OF YOU WILL PLEASE TAKE NancE that the undersigned

will bring the following MOTION TO STAY CROSSCLAIM PENDING APPEAL on for

hearing before the above-entided Court in Department No. 'a, on the	 day of

	 , 2010, at the hour of 	 .m. of said date, or as scan thereafter as

counsel can be heard.

DATED this 40.—day of July, 2010.

FOlLEY & OAKES, PC

Esq
Nevada Bar No. 1999
850 East Bonneville Avesme
Las Vegas, Nevada 89101
Anomeys for Lewis Heifstein, Madedyn
Helfstein; Summit taw Nadia* Inc..
and Srarmdt Tedmalagies, LLC
Cram-Defendants
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 I. Introdnetton

The Ilelfstein Cross-Defendants have filed their Notice of Appeal contemporaneously
- 4

with the filing of this motion.
5

6
The Helfttein Cross-Defendants are hereby requesting that the Court stay this action as

to the croeselaim that has been asserted against than, pending disposition of their appeal from

the June 15, 2010 Order Denying Motion To Stay Or Dismiss.

9
IL Legal Argument

10

11 Nevada Statutes provide for an interloatiory appeal from an order denying a motion to

12 compd arbitration. Such an appeal is specifically provided for in NRS 38.247(1Xa), which

13 simply sates that An apceal may be taken from: (a) An order denying a motion to come/

14
arbitration.•

15

16

17

In considering the appeal, the order will be subject to a de novo review. Specifically,

as stated in State v. Second Judicial District Court of the State of Nevada, 199 P.3d 828, 125

18 Nev. 5 (Nev. 01129/2009):

19 Whether a dispute arising under a contract is robin:able is
a matter of contract interpretation, which is a question of law that

20 we review de novo.
21

22

73

Therefore, although this Court has previously ruled against the Helfstein Defendants,

there ranains a reasonable likelihood that the Nevada Supreme Court, in reviewing the matter

24 de novo, will determine that the arbitration clause shall govern.

23 In the absence of a stay pending appeal, a successful appeal would be raxlered moot.

26 The Helfatein Dde:ndants would be required to appear and defend the case in Court, thereby

27
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depriving diem of the cost saving benefits of their bargain, whereby all disputes were to be

arbbrined in Nassau. County, New York.

Based thereon, in order to preserve their rights pending appeal, the Helfstein

Defendants are requesting that this Court gay the adjudication of the Cross Claim.

DATED this Irklay of July, 2010.

FOLEY & OAKF.S,

• Michael Oakes,
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Attorneys for Lewis Heffluein, litultdyn
fielfstein, Summit Laser Pmducts, Inc,
Summit Technologia, ILCCrott-Defeluirmts
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1 CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE

2 1 hereby certify that a true and correct copy of the foregoing DEFENDANTS, LEWIS

3 HELFSTEK MADALYN HELFSTEIN, SUMMIT LASER PRODUCTS, INC., SUMMIT
4

TECHNOLOGIES, LLCPS MOTION TO STAY CROSSCLAIM PENDING APPEAL was
5

6 served to dune persons designated below on the 7.69- day of leddri	, 2010:

7 By placing a copy in the United States man to the
following parties and/or their attorneys at their last

8 known address(es), postage thereon fully
addressed as follows below.

9
By faxing to an operable facsimile machine of the

•••n10
following parties and/or their amxneys at the fax

11 numbers dmignated below. A copy of the transmit
confirmation report is attached hereto.

12

13 Gary E. Sdurictex, Fag, 	 Jeffrey IL Albregts, Esq.
Michael B. Lee, Esq.	 Santoro, Drigp, Welch, Kearney,

14 1Cravitz, Schnitzer, Sloane & Johnson and.	 Holley & Thompson
8985 S. Eastern Avenue, Suite WO	 400 South Fourth Street

15 Us Vegas, NV 89123	 Third PLoor

16 Facsimile No. 702-362-2203	 Las Vegas, NV 89101
Attorneys	 r Derndants Eil Stogies, Uninet	 Facsimile No. 702- 791-1912

17 fang* and Nestor Saporin 	 Attorneys for Plaintiffl

18
Byron L Ames, Esq.

19 Jonathan D. Blum, Esq.
Thaspe & Howell

20 3425 Cliff Shadows Parkway, Suite 150
21 Las Vegas, NV 89129

Facsimile No. 72-562-3305
72 Attorneys fbr Plaintiffir

73

24 ter7d.
An Employee Of Foley & Oakes, PC
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GARY R SCHNITZER, ESQ.
Nevada Bar No. 395
MICHAEL B. LEE, ESQ.
Nevada Bar No. 10122
KRAVITZ, SCHNITZER, SLOANE,

JOHNSON, CITTD.
8985 S. Eastern Ave., Suite 200
Las Vegas, Nevada 89123
Telephone: (702) 222-4142
Facsimile:	 (702) 362-2203
Email	 gsclmitux@kssattomeys.com

..(7,1 •	 Ii.J.1	 .00111
Attonte yr for	 Spplies,
UniNet Imaging and Nestor Saporiti

MA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION

Plaireig
vs.

uwis HELFSTEIN, MADALYN HELFSTEIN,
SUNNI' LASER PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, I.11 SUPPLIES, UNINET
IMAGING, INC., NESTOR SAPORITI and DOES
1 through 20, and ROE entities 21 through 40,
inclusive,

Defendants.

UT SUPPLIES, UN1NET IMAGING, INC.,
NESTOR SAPORITI

Counter-Claimants
vs.

MA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION; and ROE CORPORATIONS
101-200.

Counter-Defendants

Case No. A587003

Dept No. Xl•

e`J	 41j 1 	 _

OPIPOSTITON TO CROSS 
DEFENDANTS' prim emsrom,
mADALyN HELTEIN..SUMMIT

li.,!.14 1	• MJ

u_ oil	 n 	 ;_	 01! 1 . 	 1,,

PENDINGAPE CO_ UNTER-
MOTION TO D	 IF STAY IS
GRANTED

Date of Hearing: August 20, 2010

Time of Hearing: chambers

DISTRICT COURT
CLARK COUNTY, NEVADA
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UI SUPPLIES, UNMET IMAGING AND
NESTOR SAPORM

DEFENDANTS UI SUPPLIEUMEX
IMAGING AND	 • R sArosm's

2 OPPOSITIOTITO

3
Cress-Claimants

vs.

0t	 WIS HELFSTEDI,
MADALYN	 • SUMMIT

4 MOTION TO STAY CROS

5
LEWIS HELFSMIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., SUMMIT.

PENDING APPEAL

6
TECHNOLOGIES LLC,

•	 Cross-Defendants
7

COMB NOW, UI Supplies, Uralnlet Imaging (U1 Supplies and Unaiet Imaging are

collectively referred to as "UniNet"), and Nestor Saporiti 	 Saporiti") (UI, UmWet, and Mr.

Saporiii are collectively referred to as the "UniNet Defendants"), by and through their attorneys of

record, the law firm of Kravitz, Schnitzer, Sloane, & Johnson, Chtd., and hereby respectfidly file this

Opposition ("Opposition") to Cross Defendants, Lewis Helfstein ("Mr. Helfstein"), ?dadalyn

HeMein, Summit Laser Products, Inc. ("Summit"), and Summit Technologies, LLC. (also referred

to as "Summit") (all collectively referred to as "Helfstein Defendants') Motion to Stay Crossclaim

Pending Appeal ("Motion"), This Opposition is made and based upon the accompanying

Memorandum of Points and Authorities, any attached eilibits, affidavits, declarations, or other

supporting documents, and any oral argument permitted at the time of the hearing.

The Opposition refers to the remaining Parties as follows: the ha and Edythe Seaver Family

Trust ha Sever ("Mr. Seaver"); and Circle Consulting Corporation ramie Consulting"); and Ira

20 and Edythe Seaver Family Trust, Mr. Seaver, and Circle Consulting as "Plaintiffir.

21	 MEMORANDUM OF POINTS AND AUTHORITIES

22 L INTRODUCTION
23	 A. Summary of Argument
24	 The Milstein Defendants are indispensable panics to this litigation. If a stay is permissible,

25 then the entire action should be stayed - not just the cross-claims. However, if the stay is limited to

26 the cross-claims only, then, alternatively, Plaintiffs' action should be dismissed under Nevada Rule

of Civil Procedure 19(a). The Helfstein Defendants should be required to post a supereedeas band

a

9

10

11

12

13

14

15

16

17

18

19
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I for $2 Million if the cross-claims are stayed. This represents Plaintiffs' potential damages that

2 would be the subject of the crass-claims.

3	 B.	 Statement or the Facts

4	 The following hots are taken from Plaintiffs' Complaint On or about August 12, 2004, the

Helfsbsin Defendants entered into an agreement with Mr. Seaver to form Summit See Complaint at

6 ¶5. The Helfetein Defendants would manage and control Summit, but would need Mr. Seaver's

7 approval on decisions concerning the capital structure of Summit. Id. For compensation, Mr. Seaver

8 and/or the Seaver Trust were to receive $6,700 per month in distributions from Summit subject to a

9 $55,000 prelim profit. Id. Furthermore, Summit's operating agreement required Summit to enter

10 into the Consulting Agreement with Mr. Seaver fir an tmnual fee of $120,000 with annual $5,000

I	 12 agreement with the Seaver Trust for the operations of Summit as a New Wide limited liability

11 increases. Id. On or about September 1, 2004, the Helfstein Defendants entered into an operating

r128 13 company ("Operating Agreement"). Id. at 16.

1. rsEsEkkg.ttrezmeN
0 15co	 s On the same day of the execution of the Operating Agreement, Cirde Consulting entered into

16 an agreement with Summit that established Circle Consulting would provide consulting services, as

17 agreed in the Operating Agreement, to Stmimit from January 1, 2005 to December 31, 2014

18 (previously refs:red to as "Consulting Agreement. See id; see also Consulting Agreement

19 attached as Exhibit "1" at 12 at 1S0000104. In terms of the material provisions of the Consulting

20 Agreement to the Motion, it contained a paragraph stating that

21	 14. Governing Law.

22	 The agreement shall be governed by and construed in
23 accordance with the laws of the State ofNevada. If my ' on

of this agreement shall be unenforceable or invalid, such
unenforceability or invalidity shall not affect the remaining

24	 provisions of this agreement. In the event of any such action,
proceeding or counterclaim brought by either party hereto in

25	 connection with or arising under this Agreement, the parties
hereby agree to waive trial by jury in any such action or

26	 proceeding.

27
See Ex. 1 21114a/1S 0000110-11.

28
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2- 4eMsentier_Aogrimitta.5021171

2	 On or about March 27, 2007, in and Summit entered into the Agreement for Purchase and

3 Sale of Assets by and between Ul Supplies, /NC., and SUMMIT TECHNOLOGIES, LLC ("Asset

4 Purchase Agreement"). See Asset Purchase Agreement attached as Exhibit "2" at L. In terms of

5 employment contracts and other benefits, the Asset Purchase Agreement specifically provided that

6
• Employment Contracts and Benefits: "Exhibit Z attached is a bet of all

7	 Seller's employment connects, collective bargaining agreements, and
pension, bonus, profit sharing, stoat optima, or other agreements

8	 " • .• II . 1 for employee remuneration or benefits. To the best ofSeller's
• • . .‘ ledge, as ofthe date ofthis Agreement, Seller is not in default under

9	 any of these agreements, nor has any event occurred that with notice,
lapse of time, or both, would constitute a default by Seller ofany of these

10	 agreements. Seller's obligetieps under these agreements shall cease
nistalSkrbtadr. and Seller makes no representations as to the

adw	 11	 assignability of such agreements."

ci	 12 See M ati 7.6 (emphasis added). "Exhibit E" explicitly states that "CONSULTING AGREEMENT

&-1 0 13 WITH IRA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED." See Exhibit 1E"

1
 0 14 attached as Exhibit "3". Thus, the Consulting Agreement automatically terminated as of the Closing

i15 Date. Id.

1 16	 . Furthermore, on November 10, 2009, Mr. Helfirein provided a Declaration regarding the0.0
i".. 17 Consulting Agreement He wrote that:

a	 18	 I was responsible for negotiating and approving the [Asset Purchase
Agreement] on behalf of Summit. As part of the Asset Purchase

19	 Agreement], Uninet negotiated algfismermee consuleng agreements
between Uninet, myself and Mr. Seaver. I executed a

20	 consulting agreement with Uninet on my own behalf EILMETrere
negodations between Uninet and Seaver for a redermtgent agreement,

21	 but to the best ofmylmowledge was (sic) no such agreement was signed.

22 See Declaration of Lewis Helfstein attached as Exhibit "4" at 17. Thus, the Asset Purchase

23 Agreement drawly establishes that the UmNat Defendants did not assume the Consulting Agreement

24 Nevertheless, Plaintiffs have brought a frivolous lawsuit against the Unkiet Defendants under the

25 terms of the Consulting Agreement.

26	 a.	 Fan-motes From Seller to UniNet Defendants

27	 The Asset Purchase Agreement provided the Umislet Defendants with a series of warranties,

28 which are directly applicable to the UnilIet Defendants' right to seek indemnification than the

Page 4 a 17
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HeIfstein Defendants for the claims alleged by Plaintiffs. Summit represented that it had the

2 approval and authority of all members to enter into the Asset Purchase Agreanent See Ex. 2 at1

3 6.1. Similarly, Summit mated that it had full power and authority to enter into the Asset Purchase

4 Agreement "without any conflict with any other restriction or limitation, whether imposed by or

5 contained in Seller's management agreement or by or in any law, legal requirement, or otherwise."

6 1d.

7	 Additionally, Summit also represented that there were no potential Claims or threats of

8 litigation involving the assets it was selling other than ACM Technologies v. Summit Technologies

9 LLC. See Ex. 2. It provided a general disclosure that:

JO	 Seller does not know, or have reason to know, of any matters,
occurrences, or other information that has not been dizekned to Buyer

11	 and that would materially and adversely affect the Acquired Assets
purchased by Buyer or its conduct of the business involving such

12	 Acquired Assets. Moreover, no representations or warranty by Seller in
this Agreement, or any documents furnished to Buyer by Seller, swift

13	 or wit eoavin sly untrue statement of. material fact, or omit to state
a material fact necessary to make the statements contained in these

14	 sources accurate.

15 Id. (emphasis added).

16	 Additionally, the Asset Purchase Agreement also stated that:

17	 The execution, delivery, and performance ofthis Agreanentby Seller and
the consummation of the transactions annemplated by this Agreement

18	 will not result in or constitute any of the following (a) a default or an
event that, with notice, lapse of time, or both, would be a defied% breach,

19	 or violation ofthe manarment agreement of Seller or any lease, license,
promissory note, conditional sales contract, commitment, indenture, or

20	 other agreement, instrument, or arrangement to which Seller is a
by !hick any of them or any asst or properties of any ofthan

21	 •••

n Id. The Asset Purchase Agreement also provided that it had the necessary right, power, legal

23 capacity, and audacity to enter into the agreement, and "no approvals or conga* of any person other

24 than the Seller [was] necessary in connection with the side" of Simimit's assets. Id. at 1 7.10.

25	 Finally, and most importantly, Summit stated that:

26	 "to the best of Seller's knowledge, none of the representations and
warranties made by Seller in this Agreement, or in any certificate or

27	 memorandum furmahed or to be furnished, contains or will contain any
untrue statement of material fact, or omits to state a material fact

28	 necessary to prevent the statement from being misleading."

Page 5 of 17
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1 id.. at17.12.

2	 In total, the Heinlein Defendants provided several warranties to the Unr/Iet Defendants that:
3 (1) the C.onsulting Agreem.	ent was terminated; (2) it had the necessary authority and consent to

4 terminate the Consulting Agreement; (3) there were no potential chims or threats of litigation; (4)
5 there would not be a breach of the Consulting Agreement fium the Asset Purchase Agreement; and

6 (5) there wen no misrepresentations of material fact that would make any of the foregoing
7 misleading.

9	
b.

that the Consuhing Agreement as not :ea' tg "learned

10	 The Helfstein Defendants induced Ile UmNet Defendants into execufing the Asset Purchase

11 Agreement based on their representation that the Consulting Agreement was not being assigned2
.12 through the Asset Purchase Agreement. The Umlles Defied/Ms did not want the Consulting

p: 13 Agreement. They merely wanted the technology and assets owned by &MIMI Exhibit "E" and the
E

14 Declamation ofMr. fielfitein all demonstrate that the Asset Purchase Agreement did not assign the
0 15 Consulting Agreement. These are key facts that support the UmIlet Defendants' claims lix

16 indemnification from the Helfstein Defendants as to the Plaintiffs' claims. Moreover, it shows that

17 the Helfutein Defendards status as indispensable parties.

18	 C Stetement of Procedure

19	 On April 3, 2009, Plaintiffs filed a Complaint against both the Helfstein Defendmts and
20	 et Defendants. In the Complaint, Plaintiffs assert ten causes of action: (1) Breach of Circle

21 Consulting Contract (again.st all Defendants); (2) Breach of Summit Tedmologies Formation
22 Agreement (against Helfstein Defendants Only); (3) Breach of Summit Technologies Operating

23 Agreement (against Helfstein Defendants and Stnmnit Only); (4) Breach °Tided/Ty Duty (against

2,4 Heinlein Defendants Only); (5) Promissory Estoppel (against Umi blet Defendants Only); (6) Unjust

25 Emichment (against UntNet Defendants Only); (7) Acconting (against Sunmit and Heifitein

26 Defendants Only); (8) Declaratory Relief (against AR Defendants); (9) Breach of Implied Covenant

27 of Good Faith and Fair Dealing (against All Defendants); and (10) Alter Ego (against All

28 Defendants). However, on November 23, 2009, Plaintiffs executed a vohmhrry dismissal of the

Page 6 of 17
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Helfshsin Defendants. Notably, all of Plaintiffs' claims arise under the Consulting Agreement.

2	 In turn, on January 19, 2010, the UniNet Defendants filed a Cross-Claim against the Helfstein

3 Defendants. The Cross-Claim asserts twelve claims against the Heifidein Defendants: (1) Breach of

Contract; (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) Unjust Enrichment; (4)

5 Fraud; (5) Fraudulent Misrepresentation;- (6) intentional Misrepresentation; (7) Negligent

6 lelinepresentation; (8) Breach of Express and Implied Warranties; (9) implied indemnity; (10)

7 Express Indemnity; (11) Apportionment; and (12) Equitable Estoppel.'

Plaintiffs are asserting claims for alleged breach of the Consulting Agreement against the

UnNet Defendants. See Oampl. at 11 24-27,48-53. However, the UniNet Defendants were not a

party to that contract. Only the Helfstein Defendants were parties to both the Consulting Agreement

9

10

12 adjudication of the dispute over the Consulting Agreement, and to the Untiklet Defendante' defense

11 and the Asset Purchase Agreement See En. 1, 2. In that light, they are "indispensable" to the

rilsg

13 from Minh/EV frivolous lifigation. Similarly, the Helfstein Defendants are liable to the Unil•let.

14 Defendants under a theory of indemification for any damages they may incur as a result of the

15 claims arising under die Consulting Agreement

17 Compel Arbitration ("Compel Motion"). On May 25, 2010, this Honorable Court heard oral

16	 On April 20, 2010, the Helfstein Defendants filed a Motion to Stay or Dismissal and to

18 arguments in support of the legal briefs from the Parties regarding the Compel Motion. After

19 entertaining all Parties, this Court denied the Compel Motion. It found that:

20
Cross-Claimants' cross chi= against Cross-Defendants do not arise

21	 under the 2007 Apreement for Purchase and Sale of Assets by and
between Ul Supplies, INC., and SUMMIT TECHNOLOGIES, LLC.

22	 ("Asset Purchase Agreement"). As such, the binding arbitration clause,
choice of forum, and choice of law provisions of the Asset Pm-chase

23	 Agreement do not apply.

24 See Order Denying Motion to Stay or Dismiss dated June 10, 2010 attached as Exhibit "5". On July

25 15, 2010, this Order was filed. On July 16, 2010, the Order was entered. Thereafter, on July 7,

26

27

28
lo tame of dastifyiag the cross-claims, the fiat eight claims arise under Nevada link ofCivil Procedure I 3(h).
The onnizing data' arise under Nevada Rule ofavil Procedure 14(e) based cm theory ofindemnificalion, which
constitute third-party claim
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2010, the Helfstein Defendants filed a Notice of Appeal, Case Appeal Statement, and this instant

2 Motion.	 .

3 H. DISCUSSION

4	 The Helfstein Defendants seek to stay the cross-claim asserted against than pending their

5 appeal. See Mot. at 46-8. However, the Helfstein Defendants are indispensable parties to Plaintiffs'

6 case. If a complete stay is improper, then Plaintiffs' case should be dismissed under Nevada Rule of

7 Civil Procedure 19(a). Alternatively, ifa stay is appropriate, the Helfstein Defendants should be

8 required to post a bond for $2 Million. Furthermore, any stay should apply to the entire case, not

9 simply the cross-chihn. In support, the following Discussion is organized into four Parts. Part A sets

10 forth the standard for seeking a motion to stay pending appeal. Part B states the factors that the

(i4	 11 Nevada Supreme Cowl considers in requiring a supercedeas bond. Part C asserts that a partial stay is

12 3mptoper, and a stay of the entire case pending appeal would be more appropriate. Finally, in the

r7)1	13 alternative, Part D requests aciismissal of Plaintiffs' case if the Helfstein Defnidann cannot be made

14 a party to this action.

15	 A. Standard for a Motion to Stay Pending Appeal

16	 Nevada ReViSed Statute §38247(/ Xa) allows an appeal of an order denying a motion tog 0

17 compel arbitration. "Ville power to stay proceedings is incidental to the power inherent in every

18 court to control the disposition of the causes on its docket with economy of time and effort for itself,

19 for counsel, and for litigants.' In re Smith, 389 BA. 902,917 (Matey. D. Nev. 2008) (quoting

20 Landis v. North American Co., 299 U.S. 248,57 S.Ct. 163,81 L.Ed. 153 (1936)). In Landb, the

21 United States Supreme Court stated that the exercise of this power "can best be done calls for the

22 exercise ofjudgment, which must weigh competing interests and maintain an even balance." Landis,

23 299 U.S. at 25455, 57.

24	 The Smith Court father took notice that, in terms of staying adversary proceedings:

•"Iwihere it is proposed that a " il proceeding be stayed, the
competing interests which will be aff— by the granting or refusal to
grant a stay must be weighed. Among those competing interests are the
possible damage which may result from the panting of a stay, the
fonhan,lvelnar.cf or inequity which a party may suffer in being required to go

and the orderly course of justice measured in terms of the
simplifying or complicating of issues, proof and questions of law which
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1	 could be expected to result from a stay.'"

2 In reSmith, 38913.R. at 917 (quoting Lockyer v. Afirant Corp., 398 F.3d 1098, 1110 (9th Cir.2005)).

3	 Similarly, Nevada has guidelines that a court should in weighing considering whether to issue

4 a stay. In terms of appeals, courts consider the following factors: (1) whether the object of the appeal

5 will be defeated lithe stay is denied,- (2) whether appellant will suffix irreparable or serious injury if

6 the stay is denied, (3), Whether respondent will suffer irreparable or serious injury lithe stay is

7 grained, and (4) whether appellant is likely to prevail on the merits in the appeal. Nev. R. App: Pro.

8 P(c); see also FrtiZ ilmrsen A/S y. Dist. a, 116 Nev. 650, 6 P.3d 982 (2000). Nevertheless, if one or

9 two factors are especially Wong they may counterbalance other weak factors. Fritz Hansen A/S,

1-0 116 Nev. at 659, 6 P.3d at 987.

11 1.	 Fhether the Object of the Appeal Will he Dqfeated the Stay is Denied

	

12	 The Helfinein Defendants failed to proffer any arguments demonstrating that the object of the

f 

13 appeal would be defeated if this Honorable Court did not grant a stay. This, in and of itself, is

.01 14 sufficient to demonstrate that the Helfstsin Defendants do not have a legitimate basis for seeking a

13 stay of the cross-claims. In arguendo, the mandatory provisions of the Asset Purchase Agreement

16 are inapplicable to the claims that arise out of the Consulting Agreement As such, the Helfstein

17 Defendants' appeal is immaterial to the cross-claims, and the purpose of the appeal will be

18 unaffected. This justifies a denial of the Motion_

19
2.	 Appellant Will &Pr Irreparabk ar Serious Nary Ohe Stay is

20

	

21	 Once again, the Heifstein Defendants did not provide any argument regarding any potential

n irreparable or serious injury if a stay was denied. As before, this demonstrates that the Helfstein

23 Defendants do not have a good faith basis for wain the stay. However, in arguendo, it is fairly

24 clear that Plaintiffs' damages, if any, are against the Helfstein Defendants only. Thus, the Helfstein

25 Defendants will not Maly suffer any irreparable or serious injury if this Honorable Court denied their

26 motion for a stay.

27 III

28 ///
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3. II ii	 ganr/..!.	 di.. •	 _

Criffitia

The Helfstein Defendants are indispensable parties to Plaintiffs' clans under the Consulting

Agreement. As a practical matter, the Helfstein Defendants' absence from this litigation impairs and

impedes the Untllet Defendants' ability to protect their interests. Similarly, there is a substantial risk

of inconsistent outcomes if the UniNet Defendants are obligated to defend this action without the

presence of the Helfstein Defendants.. Thus, the Unk/et Defendantsrespeetfidly request that this

Honorable Court consider the extent that a judgment rendered without the Helfstein Defendants will

prejudice the Untiilet Defendants. Additionally, they also request that the Court consider the extent

that a judgment under the Consulting Agreement can actually be rendered without the Helfstein

Defendants when the UniNet Defendants were never a party nor assumed it.

In tarns of the Consulting Agreement, it contains a Governing Law provision that makes

Nevada the choice of law and the fon= for any disputers arising thereunder. See Ex. 1 at 1 14 &LIS

0000110-11. Plaintiffs are suing the UniNet Defendants for breach of the Consulting Agreement..

Under the Governing Law provision, the Eighth Judicial District Court is the proper foram for

disputes arising out of or connected to the Consulting Agreement Evidence of this is Plaintiffs'

original action that named the Helfstein Defendants as defendants This demonetrates that the

Helfstan Defendants are indispensable parties to the Consulting Agreement, which allows the

UmIlet Defendants to join them to this litigation under Nevada Ride of Civil Procedure 13(h).

Furthermore, this Honorable Court should take notice that the Helfinein Defendants' active

fault genially and proximately caused 100% of Plaintiffs' alleged damages. The Helfstein

Decedents were contractually obligated to Circle Consulting through the Consulting Agreement.

Thus, they had a legal obligation to abide by those terms and avoid materially breaching the

Consulting Anent. in tents of the Asset Purchase Agreement, Mr. Helfstein attempted to

terminate the Consulting Agreement.

UmIslet Defendants are entitled to indemnification from the Helfstein Deaidants. Thc

undisputed facts demonstrate that the only defendants culpable for Phriraiffs' alleged damages are

the Helfstein Defendants. Overwhelming evidence demonstrates that the Unriliet Defirodants did not
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1 want to assume the Consulting Agreement See Ex. 2. ThaUmNet Defendants do not have any legal

2 obligation to Plaintiffs. As such, any liability borne by the Um/tlet Defendants arising out of the

3 Consulting Agreement should be completely shifted to the Helikein Defendants. See Nev. R. Civ.

4 Pro. 14(a). In total, the Nevada Rules of Civil Procedure demand that the Helfinein Defendants

5 remain parties to this action in Nevada_ The cross-claims and third-partyclaims do not arise against

6 the Hdfatein-Defendanis solely based on the Asset Purchase Agreement. They arise directly out of

7 the Congaing Agreement itself: Under that contract, it specifically provides that Nevada is the

8 proper forum. Therefore, a partial stay pending appeal is improper.

9	 4.	 •  Whether Appellant is Likely to Prevail on the Medi: in the 4ppeal

10	 a.	 Standard of Review

11	 "Whether a dispute arising under a contract is arbitrable is a matter of contract interpretation,

12 which is a question of law that we review de novo." State ex rel. Mask, v. Second Judicial Dist.

13 Court ex rel. County, 125 Nev. 5,	 199 P.3d 828, 832 (2009) (thing Citric Co. Public Employees

14 v. Pearson, 106 Nev. 587, 590, 798 P.2d 136, 137(1990); Phillips v. Parker, 106 Nev. 415, 417, 794

15 P.2d 716, 718 (1990)). Here, this Honorable Court found that:

16
Cross-Claimants' cross claims against Cross-Defendants do not arise

17	 under the 2007 Agreement for Purchase and Sale of Assets by and
between Ul Supphes, INC., and SUMMIT TECHNOLOGIES, LLC.

18	 ("Asset Purchase Agreement"). As such, the binding arbitration clause,
choice of forum, and choice of law provisions of the Asset Purchase

19	 Agreement do not apply.

20 See Order Denying Motion to Stay or Dismiss dated June 10, 2010 attached as Exhibit "5": The

21 arbitration clause in the Asset Purchase Agreement is inapplicable. On the other hand, the

22 Consulting Agreement clearly sets Nevada as the proper jurisdicticat for claims arising out of it. See.

23 Ex. 1 at 150000110-fl. Plaintiffs are prosecuting a ease based on the Consulting Agreement See

24 Compl. The Umllet Defendants are defending Plaintiffs' claims that arise under the Consulting

25 Agreement. Similarly, they are asserting cross-claims that arise out of Plaintiffs' Complaint Even

26 in undertaking a de novo review of this Court's Order, the arbitration provision does not apply. As

27 such, the Helfstein Defendants are unlikely to prevail on the merits of their appeaL This justifies the

28 denial of the request to stay the cross-claims instead of the entire case.
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B. Requirement for a Supercedeas Bond

2	 Under Nevada Rule of Civil Procedure 62(d), the appellant may obtain a stay by giving a

3 sapacedeas bond after the time the notice of appeal is filed The stay is effective when the

4 superseding bond is filed. Id. The purpose of the supercedeas bond is to protect the prevailing party

5 Brom loss resulting from a stay of execution of the judgment McCulloch v. Jeakins, 99 Nev. 122,

6 123, 659 P.2d 302,303 (1983). However, District Courts retain the power to grant a stay in the

7 absence of a full bond. Nelson v. Heer, 121 Nev. 832 833, 112 P.3d 1253 (2005) (citation omitted).

8 The District Court is better positioned to resolve any factual disputes concerning the adequacy of any

9 proposed security. Id. at 837, 122 P.3d at 1254.

10	 The Nevada Supreme Court adopted the Seventh Circuit's approach determining when the

111 courts may waive the supercedeas.bond requirement. This 	 includes five factors: (1) the2 

complexity of the collection process; (2) the amount of time required to obtain a judgment after it is

13 affirmed on appeal; (3) the degree of confidence that the district court has in the availability of finds

14 top the judgment; (4) whether the defendant's ability to pay the judgment is so plain that the cost

2 15 of a bond would be a waste of money; and (5) whether the defendant is in such a precarious financial

16 situation that 66-requirement to post a bond would place other creditors of the defendant in an

17 insecure position. Id (citing Dillon v. City of Chicago, 866 F.2d 902, 904-05 (7th Cir. 1988)).

	

a18	 1.	 The Combo* qf the Collection Process 

19	 The Helfstein Defendants reside in New York. Thus, to collect a Judgment against them.

20 would be difficult. Collection would involve obtaining an Exemplified Judgment from the Clark

21 County Clerk and domesticating that Judgment in New York. Thus, domesticating a Judgment

22 rendered avast the Helfidein Defendants would be relatively difficult. As such, a bond would

23 protect the UniNet Defendants in the event that the bier-of-fact determines that the Helfstein

24 Defendants are liable under the cross-claims.

	

25	 2.	 fjteAmount of ThneiReqidred to Obaln ahigengiukatkalaffstfai
&TM

26
This factor is not applicable.

27
/ / /

28
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#1, • 9.;141. ,:J 	 J.,2,
Funds to Pqv the Adman

Previously, Plaintiffs claimed that the Helfstein Defendants were insolvent. See Plaintiffs'

Motion for Determination of Good Faith Settlement attached as Exhibit "6". Upon information and

belie& Pithiliffil obtained this information from Mr. Helfstein. Thus, this Honorable Court should

have zero confidence in the Helfstain Defendants' ability to fund any Judgment rendered against

them. Therefore, a supercedeas bond is appropriate.

411..63	 r2.1	 1.12,	 -!2.n

ea Bond W d be a Waste of Money

The Motion for Determination of Good Faith Settlement demonstrates that the Milstein

Defendants will not have the ability to pay a Judgment rendered against them. See Ex. 6. Therefore,

the Helfstein Defendants will not be able to prove that their ability to pay a Judgment would make

- the cost of a bond economically wastefid.

S.
aggykensmoLv_olondifiskeiggsjahgriladieszje_tha /Weidman
azdatattnatEilian

There is no evidence that there are other creditors of the Defendants at risk for an insecure

position.

C. The Emigre Case Should Be Staved Pending Appeal

The Hdfstein Defendants are indispensable parties to this action. As asserted at length in

Section II(AX3), the absence of the Helfstein Defendantc. from the main litigation will impede the

Umillet Defendants to protect their interest As such, a partial day of the cross-claims only is

improper. In weighing the competing interests of the UniNet Defendants * the Helfstein Defendants,

and Plaintiffs, staying the entire action would maintain an even balance as kiwi:Med by the United

States Supreane Court. Landis v. North American Co., 299 US. 248, 254-55, 57, S.Q. 163,81 LIEd.

153 (1936). ft would cause great hardship to the UniNet Defendants if it were required to defend

against Plaintiffs' claims without the presence of the Milstein Defendants in this litigation. As such,

the Untiqet Defaidants respectfully request that this Honorable Court deny the Helfstein Defendants'

request to stay the cross-claims only.
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D.

4.1.I. ••to if LL_•--, ivil `.1

A detbnduat may move to dismiss plaintiff's complaint when plaintiff fails to join a party

under Nevada Rule of Civil Procedure 19. NRCP 12(b)(6). "In reviewing a motion to dismiss, the

plaintiff's evidence and all reasonable inferences that can be drawn from the evidence must be

admittedLr arid interpreted in the light most favorable to the plaintiff" Fava v. Hammond Co., 102

Nev. 323, 325-26, 720 P.2d 7.62, 704 (1986).

Under Nevada Rule of Civil Procedure 19,

A person who is subject to service ofprocess and wh9se joinder
will not deprive the court of jurisdiction over the subject matter
of the action shall be joined as a party in the action if (1) in the
person's absence complete relief cannot be accorded among
those already parties, or (2) the person claims an interest
relatino to the subject of the action and is so situated that the
disporntion of the action in the persons absence may (1) as a
practical matter Impair or impede the persons 2Hk/to protect
that interest or (n) leave any of the persons already parties
subject to a substantial risk of incurring double, uItlple, or
otherwise inconsistent obligations by reason of the
interest. If the person has not been so jomed, the court shall order
that the person be made a party. If the person should join 1111 a
plaintiff but refuses to do so, the patron may he made a
defendsmt, or, inn proper case, an involuntary plamtiff."

Ifs person as described in subdivision (aX1)-(2)hereofeamnot be
made a party, the court shall determine whether in equity and
good conscience the action should proceed among the parties
before it, or should be dismissed, the absent person being thus
regarded as indispensable. The factors to be considered by the
court include: first, to what extent a judgment rendered in the
persons absence might be prejudicial to the person or those
already parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided; third, whether
a judgment rendered in the persons absence will be adequate;
fourth, whether the plaintiff will have an adequate ranedy if the
action is dismissed for nor joinder.

(Emphasis added).

Here, the Helfstein Defendants are indispensable parties. Section 1(AX3) already described

the facts and circumstances supporting this determination. in both equity and good conscience,

Plaintiffs' action against the Uniliet Defendants should be dismissed based on the absence of the
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1 HeIfirtein Defemiants. It is grossly unjust and unfair to allow Plaintiffs to prosecute a case against

2 the Um/let Defendants for an agreement they were never a party to. Furthermore, it is highly

3 questionable to allow Plaintiffs to prosecute their case through the Asset Purchase Agreement,

4 although they were never a party to it. The only party with privity to both the Consulting Agreement

5 and the Asset Purchase Agreement are the Helfinein Defendants. As such, they qualify as both

6 *indispensable parties."

7	 The absence of the Helfstein Defendants will substantially deprive the UnNet Defendants of

8 a complete defense in this matter. As a practical matter, it impairs their ability to protect their

9 interest and leave them susceptible to sustaining a substantial risk of receiving inconsistent findings

10 that they are liable for an agreement they never assumed. The plain language of the Asset Purchase

1 Agreement demonstrates that the UnNet Defendants are incurring massive prejudice as a result of

12 Plaintiffs' flivolous action against them. Plaintiffs had adequate remedy °Aerially when they sued

13 the Helfsteim Defendants. It is a gross miscarriage ofjustice to allow Plaintiff; to continue•

14 prosecuting this case without joining the Helfstein Defendants as cross-chimants.

15	 The UnDiet Defendants are entitled to join the Helfetein Defendants in this matter. Under

16 Nevada Rule of Civil Procedure 13(h), the Helfstein Defendants qualify as "indispensable parties"

17. arising under the same facts and circumstances as claims presented in Plaintiffs' Complaint.

18 Fitriheimore, the Helfstein Defendants are liable to the UniNet Defendants under theories or •

19 indemnification and cordnlintion. The Asset Purchase Agreement contains a series of warrimties that

20 the Unillet Defendants were not assuming the Consulting Agreement, Gross injustice °CCM if

21 Plaintiff; can prosecute claims under the Consulting Agreement against the UmI get Defendants

22 without joining the Helfstein Defendants as a party. Therefore, the Unniet Defendants respectfully

23 request that this Honorable .Court dismiss Plaintiffs case if the Helfstein Defendants are not joined

24 as indispensable parties.

25 ilL CONCLUSION

26	 ..Staying the cross-claims pending the Helfstein Defendants' appeal ineteadof the entire action

27 would result in manifest injustice to the Ungilet Defendants. The Helfstein Defendants are

28 indispensable parties to Plaintiffs' litigation arising under the Consulting Agreement. Substantial
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evidence demonstrates that thellelfstein Defendants are critical to help the trier-of-fact assess

2 Plakitiffir' claims and the potential liabilities of both the Helfstein Defendants and the Umlslet

3 Defendants. As suck a partial stay is iniproper and the entire litigation should be stayed pending

4 appeal,

5	 Alternatively,-if this Honorable Court determines that a stay is proper, this action skald be

6 dismissed under Nevada Rule of Civil Procedure 19(a). Or on the other hand, the Helfstein

7 Defendants should be requited to post a supercedeas bond in the amount of $2 Killion. The

8 Helfstein Defendants' residence in a foreign jurisdiction illustrates that both Plaintiffs and the

9 Um/let Defendants will have a difficult time collecting any judgments rendered against them. In that

10 light, a sapercedeas bond would address those concerns. Thus, imposing a evened= bond in the

11 amount of $2 Million would be appropriate if this Court was inclined to grant the Motion for a

12 partial stay.

13	 DATED this 26 day of My, 2010.

14

15

/6

17
WIN 'Al	 WI	 :•

18	 MICHAEL B. LEE, ESQ. 1:10122)
8985 S. Eastern Avenue, Suite 200

19	 Las Vegas, Nevada 89123
Telephone: (702) 222-4142

20	 Facsimile:	 (702) 362-2203
Attorney's for DefendanssI *riles,

21	 UniNet Imaging and Nestor Sapariti

22

23

24

25

26

27

23
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gy,RTLFICATE OF MAILING

I HEREBY CERTIFY that on this ac, pday of July, 2010,1 placix1 a copy of the foregoing

PEFENDANTS 111 SUPPLIES. UNINET IMAGING AND NESTOR SAPORITI'S 

OPPOSITION TO CROSS DEFENDANTS'. LEWIS HELFSTEIN. MADALYN

IIXLESTEIN. $.1/MMIT LASER TEguNowcarsaLus MOTION TO STAY

alDSSCLAIM PENDING APPEAL in the United States mail, postage pre-paid, and addressed as

follows:

Wok OleatiOSEVBAII, KEARNEY,
HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Tel: (702) 7914308
Fax: r/M) 7914912
illiztaigassiddcumni
Attorneys for PlaInitifr

I. Michael Oakes, Esq.
Foley & Oakes, PC
850 East Bonneville Avenue
Las Vegas, NV 89101
Tel: 702-384-2070
Fax: 702-384-2128
anikaidemketsm

An employee of KRAV	 HNrEIWC. SLOANE, &
JOHNSON, CHTD.

Byron L. Ames, Esq. (NBN 7581)
Jonathan D. Blum, Esq. (NEN 9515)
THARPE & HOWELL
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, Nevada 89129
Tel:	 02) 562-3301
Fax:	 02) 562-3305

'13
Attorneys °Main' :IP

aignIDATMSepotili adv SaaratirleadiaplOppositioa to Madan to Stay -001 - 07142010.wpd
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CONSULTING & NON-COMPETITION AGREEMENT

This Acitramorr, dated as of Septanbr.s I, 2004. is made between Sward

Technologies. LL.0 rCompany"), a New York limited liability corm/Mon and Circle Candling

Corporation rCasidaet"'Ls Nevada corporation. having a place of business at 2407 Ping Drive.

Henderson, NVI19074.

WITNESSETH:

WHEREAS, the Company has pursuant to a certain Agreement of

Canadian dated SeptemberY,%1041, acquired certain assets of National Dada Cad, Inc.

("NOM aid,

WHEREAS, the principal of Consultant is thoroughly familiar with the

1111111CM titanium or NDC; and

WHEREAS, as a condition of contribution of the business aid mints of

NDC to the Company, the Company agreed to retain ohs services of the Conadiant for a •

fixed fee avers period of time and the Consultant has agreed to render such serried in the

Company, and

WHEREAS, the Company wishes to retain Consultant no raider such services

to the Company sad its affiliates and the Consultant wishes 10 fender such services, all an the

lam and conditions haireinafterset fonh;

NOW, THEREFORE, the ponies hereto avec as foilowr

IS 1000103
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teN
	 I.	 lagal_

The Company hereby engages Consultant and Consuhanes hereby accept

enchengagermast awn the terms and conditions hereinafter set forth.

2. IIDM

The -Consuitsug will be brand by this on the date first above wriUen and

moat pumant to this agreement shall commence Jan 1, 2005 and shill continue

tete December 31, 2014, unless otherwise terminated inn=111 lo Section 9.

3. Camneundion.

3.1 For ail services rendered and covenants given by Consultant under this

Agreement, the Company shall pay Consultant an initial annual fee *13125,000, paid

monthly. The payment shall be increased by the Federal Employment tax expense as

hemmed in Schedule A. This fee shall be inereased15,000 etch year. beginning on

January 1 2006, and annually on January 1 each year thereafter.

3.2 In addition to the acing fee, the carnelian, will be reimbursed by the

LW for ccdnia other reasonable expenses. including cell phone ewe, auto,

unarm= and medical covet:lige.

3.3 In nthistion to the above. LLC will pay Consultant 05 cents for =eh chip

and 02 onus for resets the. company has cnanuFactuzcd and sold up to 40,000 per

month, and 02 tents for ewitione sold thereafter. There shall be an average profit, bY

the ILC. ctint lean 5150 on each chip or S1.00 for reset for the incentive Lobe paid.

The middy profii shall be based upon the average of profit for the previous calendar

airadh.lhis payment will be made to Consulbialquanedy. The LLt still calculate

chip sales first, with* at maximum enits of 40,000 per mouth, in erdealating

paymeats.

00001114
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3.4 Additions! weans. A payment often thoutand dollars vermeil' shall

be made until a total of S	 is mak

4, Bregatok_sm4_e Rend .

Consultant shall be engaged in rendering consulting services to the Culuneny.

and to the Managers of the Company, in COTIBCX4011 with the opmationsthe business

acquired by the Company from NDC, including improvaneot at existing

fornsaboions =I developing new fonnalations (hr new toner printing devices. Also

inelndedshall be the supervision. research and develops/eat of microchip technology

ask Malts to toner printing devices.

The Consultard. has entered into an agreement with Ira Seaver for his

exchnive service for a term to run concern:au with this Agreement aid will furnish

die services oflra Seaver to perform the services required by this contract.

S.	 Extent ofyServieel,

"	 Consultant, shall rmin lime to lime, make armilable to the Company, the

Consultant's employers, including its President, ha Seaver on an exclusive basis, to

the went reasonably necessary to enable Consultant lo sends die serviomrequind

hereby. Consultant and its omployees, if any, shall devote such portion of their

busbies time, attention, and energies to the business or the Cowpony end itinthattes

is slog be necessary to render services hereunder, as debarnhied bytmiultant in its

reameeble discietion.

6.	 Dlidosere of informilitia.

Clinnlitetit. recognizes and acknowledges that the trade assets of the

Company and its offiliatevand their propielary information and pmeedurea,esibry

may exist from time to time„ am valuable, special. and unique assets of the
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•

Company's business. access to ned knowledge of which are esteotial to perkainance

of the ConsulMen's defies hereunder. Except to the extent requited in order for the

- Consollsat to earl out and perform the terms of this Agreement. Caosokant, will not,

at any drags during the term atlas Aveancer disclose, in whole or in part, such

Sawa; informalioa of proceesm to any Frage. ram, Miperation, millOcia6on or other

entity for any reason or purpose whatsoever, nor shall they mike une of 	 such

pmpaly &drown purposes of benefit of any firm pason or cap:oaken, Or other

amity (except the Company) under my circumstances during die tam of this

Al/rearm*	 that these restrictions shall not apply to mels serials,

information, and pocesses which ere in public domain (provided that Consultin g was

oirt responsibk., greedy or indirectly, for such secrets, inksention Crponisses

entering the public domain after the date hereof without Ise Coommy's written

corneal). Consultant agrees to hold es the Company's poperty, all memoranda.

books, papas, letters, and other date. and all copies theteof and them funk I any

way relating to the Ciropears business and affairs, whether made by him or

otherwise coming MO his possession, alKI on lamination of hi; employment, or on

demand of the Company, at any lime, in deliver the some to the Company.

7.	 7.	 Aerament not to Aid Cronnealion. 

7.1 Cothedtant aelmowkdges aed agrees that &mit the arm of this

Armonk it will not hi any way, cfirealy or indium*. whether for its mama or for

the wawa of solither person, fem. or away atgags in. leprous% famish

cauruning services ID, be employed by, or have any interims in (whether an mom

prionipal„ director. ofricer;parmer. Rpm, consultant, noehholder, otherwise) my

business which ramouthetwers, sells or distaste parts and supplies for the
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taranufacturing of business machine toner cartridges in compclitin with the

Company or refills business machines toner cartridges Falba, Cons.hints shall

knowingly induce or attempt to induce any person or entity which is suomcr of the

Company or any of its subsidiaries at any time during the term of this Agreement. to

ease doing business, in whole or in pad, with the Company or such subsidiary, or

solicit Of endaivor to cause any employee of the Company or its subsidiaries to leave

the employ of the Company or such subsidiary.

For the sole parposes of Stardom 6 and 7 of this Agreement, the arm

'Consultant" dull include Consultani, end ha Sower individually, end any other

payee who hereafter renders services to dm Company an behalf of Conathent.

C.orsultana agrees that the covenant set forth in this Swim 7 is assailable with

respect to its duration. geographic inn end scope. If any partieubr pailian of this

Section 7 deemed emended to reduce at max and/or duration dm portion thus

adjudiceled to be invalid or unenforceable to the extend necessary to reader it valid or

enforceable, such amendment to apply only with respect to the eversion of this

Seedon 7 in particular jurisdiesion(s) in *inch olindicsliel i3 made.

7.2 The Consulien; is exempt with regards to this peragraph for the following

activity: Consulting with Tangerine Express, so long m their activity mean on the

retail level, Rows Inductrim, Lamm Distdbudisi -Corporation and the colloids% Of

commission from Costes Toner inanufaturers.

L Remedies by C.iasnv.

if then be a breach or demand breech of any provco(e) of Seedans 6 or 7

of ilia Agroenseni the Compaq should be entitled to seek temporary and perinenni

injunctive seder Intraining Consultant bons such breach without the necessity of
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proving actual derange. Subject to me payment oblign6ons si faith In Section)

hereof, which Mc unconditional, nothing herein shall be construed as pedalling the

Company from pursing a claim for monetary damages resulting from such bread. or

!Watered bate* or other relief. Any claim by the Company alleging any. *viatica

. or breach by the C.onsultant under Sections 6 or 7 hereof shall be brought by way of a

went, action. mid not by way of offset or enankrethin g AS 10 the armies due or'

mimeses enquired to be made to the Consultant under dais Aweanesd..

Notwilieshunrus the foregoing, in the evict the Comely obtains a money judgmete

IOW censultent or Seaver for a breach of section 6 or 7 hemof, and such judgmcni

is not hooded, vacated or the enforcement thereof otherwise relayed, deo mteh

judgment may he satisfied by way of offset against the monies to be paid to

• Consultant limounder, to the ccent of such money judgmeru. The mark-Ikea and

covenants contained et Sections 6 end 7 hereof, shell be Wakes null and void, in

the event of unwed default, beyond any applicable grace periads. on the part olds:

Company Wein.

9.	 Inzidggt_zola•

9.1. Disability: The Company may terminate C.onsoltanrs caolrect upon the

total disability of ha Saver. Ira Seaver shall be deemed to be totally disabled if (i)

he Is unable to Federal his duties nadir this Agmenienc by reason of inemat or

physical Mem or =Meld for a period of nhay (90) consecutive day. of (ii) ao

unable to perform hisdoticrender this Agreement by reason of Illalial or physical

Mem or accident for ate honked twenty (17D) days in any twelve (12) month

period. or Oh) Ira Seaver fiks an application for to receive pannment disability

benefits: Upon termination by reason of the Ins Seaver's disability, the

6
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Corporadon's sole and exclusive obligation will be to pay the Consulting fee for a6

mash period from the original date of disability. In the event, within 24 moths of

Ira Seaver can resume his duties then the tenni:MOM shall be void and

die Coesallant Will not receive compensation kg four month.

9.2. The Company may laminate this musts in the evens of ha Sawa's

death during the term of this Agreesumt. The Company's sole and exclusive

obliptioa will be to pay the Consulting fee for a period of 6 months from the date

of his death, plus the amounts set forth in Stake 3.4 above.

HI. .ftglaggel

This Agmement may Rol be assigeed by any pony haste.

I• &WIL

Any notice required or permitted to be given under this Agreomc aiuI be

sufficient if in wiitina and sent by registered or certified mil, return receipt

otergated• or by overnight (next weekday) delivery via Fedex, MRS. or Automat

Express% dk: respectiVe pally at:

•	 If to Consultant:

be Seaver
2407 Ping Drive
Henderson, NV 09074

.	 • .

with a copy to:
Invin Groner
21021 Ventura Blvd. Suits 200
Woodland Hills, CA 91364

If ID the Company:

_Summit Technologies
95 Orville Drive
Bohania, NY 11716

with a copy to

7
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Lewis Minds
10 bileadowgaie East
Si lame:, New York 11780

Notion delivered by Fedtsal Express, U.P.S. or Airborne Express delivery

service shall constitute delivery as-of the next day or the dispatch. Notices sent by

bond shall be deemed effective upon delivery by hand as of the .nat business day

eller dispatch. Notices sent by hand shall be deemed effective upon delivery and

mikes sem by registered or certified mail, return receipt remit:sled shell be deemed

effective five days after mailing. Either party may change its address by notice given

lit eceowlarom with this Section. All such notices shall be deemed made regard= of

whether or sot the intended recipient refuses or faits to accept delivery thereof.

12. Tits, orilreach.

A waiver by either pay of a breach of any prevision of this Asevenecia by the

other party shall not be effective unless in writing and shall not operate ar be

construed is a 'waiver of any other or subsequent breach by the other party.

. 13. Eapre Am-earner t.

'This insuuntent contains the entire agreprient of the parties. II may be

delved only by.egreernent in writing signed by the party against whom CRialCelltelit

of waiver, elms, modification. exien.sion or discharge is sought

111. Covernlat Law.

The agreement shall be governed by and connived in accordonce with the

laws of the Stale of Nevada. th ey provision of this agreement shall be

unenforceable or invalid, such uneafinceability or invalidity *WI ntX ilka the

Relishing piovisions of Ms agreement ht the event of any action, pcocecilingor

8
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'pep

Lewis B. HelQ„

•

eangesclaim brought by either pally hereto in connection with or arising ender dis

Agreement, Ihe ponies haeby agree to waive trial by jury in say such action or

proceeding.

IS. aillgIELKWA

Upon execution and delivery of this Agreernent, this Apeman shell be

biading upon and inure to the benefit to the parties hereto sad their respeCtive heirs,

cXeC3Stark adminishislors. successors, and permitted aterigns..

16. ceontarearts,

This Agreement grey be executed in one or MOM counterparts, each of which

Anil be deemed to be an original and all of which taken together shaft ceardtme one

and the same egreement.

17. Mama.iliac:L.

In the event that either ploy to ibis Agreement eammenees atitigilie.

to tarot= lb rights lw.reunder, the prevailing party in any such piny that be edified to

rehnbureseant by the other party of are reasonable fees and expenses of the mulling

wiles simony&

IN WITNESS WHEREOF, The parties ham have maned this Agreement

IS Ordway 'end year first above written.

THE COMPANY
Summit Technologies. LLC

9
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ten."
AGREEMENT FOR PURCHASE AND SALE OF ASSETS

by and between

Ul SUPPLIES, INC. and

SUMPd1T TECHNOLOGIES, LLC

This ligreCITICat is made as of March 30, 2007, at Bohemia, New York, amang UI
Supplies, Inc. ("Buyer"), a New York Corporation, and Summit Technologies, 1.1.C, a New
York Limited liability Company having its principal office at Bohemia, New York C'Sefier").

1. Sae mid Finehese. of Assets -

I .1 The Assets Subject to the terms and conditions in this Agreement, Seller agrees
to sell, assign, Men*, convey, and deliver to Buyer, and Buyer agrees to percher*, all of
Seller's tangible and intangible property, vAlerever located, including all IMICROIM and

contingent rights, Seller's corporate name, goodwill, insurer= and other contract benefits.
inedieemel Repay righte, phone numbers, interim domain names and registrations. sofbune
programs, such hummer as piiividal herein. equipment, Limnos and machinery, and all Giber.

tor** assets sand in Sellers business (collectively, the "Acquired Assets"), mid a complete
wed emanate list of all of the ACCIiiirgd Assets is contained and listed in &Writ A attached.
Expressly enoluded from the Acquired Assets purchased by Buyer wider this . Agreement are all

accounts receivable of Seller (the "Accounts Receivable").

1.2 Callendon of Amounts Receivable: Upon the closing of the pie of the Acquired
Assets (the "Cloning"). Seller shall retain all Accounts Receivable. Both Buyer and Seller
aclorowladge that site the Closing, Buyer will be selling to customers (each; en "Account

- Debtor Customer") win, as of the day of Closing (the "Closhrg Dale"), will continue to owe
Seer monies Quinn Accounts .fteceivahle. Buyer agrees that all monies mamed from an
ACCOUllt Debtor Customer shall go to the Seller fun, until such Account Debtor Customer's
liability to Seller is satisfied. In the event that any payment received by Buyer from ACCOM

Debtor Cotonoer exceeds the unpaid balance of the Account Receivable owed by the customer
to Seller, the enfire payment shall be deposited in Buyees account, and, within three (3) business
dap of 0111011121A of mid lunch, Buyer shall deposit the portion due to Seller -to Seller's
thsignated IleUlunt. Upon payment in full of all monies die than at Accoma Debtor Customer
to Mai; all subsequent payments by such customer shall be deposited hno Burr's account.
Boyer shall have the obligation to' collect and deposit into Seller's account monies received from
Seller's Account Debtor Customers for the that 100 days after the Closing Date (the 'Collection

.Perler). During the Collection Period, Buyer shall deliver to Seller weekly written mores to
Seller aceouidlig for all monies received by Buyer from each Account Debtor Customer of
Seller and the mount deposited in Buyer's designated account On or before the 110th day after

cromonsse astaidiastaleDocainent0BEAL UNItErfialtmeirendises Agml 11711C01-195T litrissfire
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the Closing Date, Buyer shall give mince notice to Seller of the outstanding balance due on a
Accounts Receivable of Seller, OS of the 100th day after the Closing Date (the "l00 Day
Report"). Until the later of (i) the 110th day after the Closing Date. (ii) the date on which
Seller receives notice that Buyer does not elect to purchase the Accounts Receivable, and (iii)the
closing of Buyer's purchase of the Accounts Receivable, Seller shall have the right, with not less
than 24 homrs notice to Buyer, to inspect Buyer's books and records regarding the Accounts
Receivable and payment history of Seller's Account Debtor Customers. If. after the 100th day
alter the Closing Date, a balance is still owed to Seller, by any customer of Seller, Buyer shall
nut make any Rather altiC3 of product to such customer, until the later of (i) ale ACCOU1113

Receivable due to Seller from said customer have been paid in full; and (ii) the closing of the
sale of such Accounts Receivable to Buyer, as provided herein. Commencing on the 11 I th day
after the Closing Date, Sella shall have the right to pursue collection of any ACC011121 lieeeivebk
owed to Seller by any customer of Seller whose accounts are not purchased by Boyer, pursuant
to this Agreement. For the three month period following the 110th day after tbe Closing Date.
Buyer, and say of its affiliates, subsidiaries or divisions shall not sal any products- to any
customer of Seller from whom on Account Receivable balance is owed to Seller, Mk= such
Wane is paid in flail prior to the expiration of said three month period. if Buyer deems not to
extend credit to any customer of Seller, Buyer may not sell any products to 341Ch customer for a
period Of three years from my of Buyer's branches. The parties may enter into separate
agreement, so specific account' whkh will then net fall under the terms • r thls section.
Fatima to coetply with this -provision shall be deemed a material delimit under this Agreement.

1.3	 Purchase of Amounts Receivable Within ten (10) days after the 100 Day
*open is due to he -delivered to Seller under Article 1.2, Buyer shall notify Seller of its Went to

rpachme any or all of the remaining Accounts Receivable of Seller. and shall specify the name
of dach ACCOUDi being purchased, and the outstanding balance of earth such account. The
pordnee price fror each necOunt shall be the unpaid balance of the Account Receivable of the
Seller at the time of the Purchase, unless agreed otherwise by Seller and Buyer. Payment kw all
Accounts Receivable being purchased by Buyer from Seller shall be made in full within ten (1(1)
days after Buyer's statement endue to purehase the Accotnits Receivable- Upon payment in
• tall kir any Account Receivable of Seller, Seller shall no longer' have the right to collect mid
accomst. and Buyer shall have the occlusive right to collect said Account Receivable. Buyer
shall have no recourse against Seller for the unpaid balance of Account Receivable sold by
Seller to Buyer or for say expenses of collection. Seller makes no repronnindon as to the
colleMehilky of any Accounts Receivable of Seller. Buyer shall hold harmless and indemnify
Seller from and against all liabilities, cleans, cairn of action, costs and expenses, including
senamehle attorneys fees, arising from the collection of any Account Receivable sold by Seller
10 Boyer.

lA Rotorua

2. Farther Price and Payment for Acquired Amos

2.1	 Non-Inventory Acquired ince': In =moderation for the sale and transfer of
the Aequised Assets, exclusive of Seller's inventory, including work in process, if any

2
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(collectively, the 'Inventory"), Buyer hereby agrees to pay Seller an aggregate 0( 3250,000 as
Pa 	• follows:

(a) On the Closing Date, Buyer will pay .by wire transfer to Seller, the sum of
3150.000;

(b) On the Closing Date, Buyer will deliver to Seller a duly executed
promisor:say note (in the form attached as Exhibit B), dated as of the Closing Date,
in the principal amount of $100,000 mid* in two payments of 350,000 (the
"Note"); first payment to be made 60 days after the Closing Date; second
payment to be made 90 days after the Closing Date.

12	 Alloeadon of NoonInventory Purchase -Price: The purchase price:far the non-
Inventory Acquired .Aseem shall be allocated as follows:

(a) Good will and int:nil:4e Acquired Assets S150,000;

(b) Manufacturing equipment - $80,000; and

(c) Other tangible Acquired Assets - $20,000.

2.3	 Inveatory Purchase: Buyer shall purchase certain of Seller's Inventory on the
Closing Date whir the following terms and conditions:

(a) Seller has provided the Buyer with a current list of Seller's Inventory.
Buyer has indicated those items that he deems are not =lent /mean (the
"Eseladad Invertiory"), and the Excluded /aventoryshall be pan of the Acquired
At st a price of 1% of Seiler's cosi.

-(b) The remaining Inventory (the "Sold Inventory") shall be valued at
Seller's cost as of the Closing Date, and shall be purchased by Burr. The
purchase price of the Sold Limitary shall be 85% of said value except for chip
components valued at 90%. The Buyer shell transfer this mount by wise transfer
into Seller's designated account on the Closing Date. pursuing to Schedule H.
ottoched.

2.4
	

Mink on Note Payments: If any payment doe under the Note is not
made timely, dick upon ten (10) days written notice from Seller to Buyer of default, and
do balance due wider the Note shall immediately be deemed to be due and payable- is Ad,
together with interest thereon from the date of default at the rate of nine (9%) puma px annum.
Seller shall be- entitled to inimedistely take any action against Buyer, or Guarantor without
firther notice.

2.5	 -Event of Default: A failure by Buyer to timely make any payment due eider the
Note shall be deemed an event of default under this Agreement ("Event of Default"): A failure

3
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by Buyer to timely perform any obligation under this Agreement other than timely payment of
the Note, and any other agreements entered into by Buyer in connection with this Agreement,
which default remains uncured after ten (10) days notice from Seller to Buyer, shall be deemed
an Event of Default. Upon the occurrence of an Event of Defauli the balance then due under the
Note shall be due and payable in MI, together with interest thereon at the rase of nine (9%)
perCent pea annum, from the date of die Event of Default

3. MOURN and Salm Tas 

	

3.1	 It is understood that, except as otherwise expressly provided in dis Agreemeni,
_ Buyer is not assuming any of Seller's liabilities or obligations. Provided Boor warms all of

its Obligations under this Agreement, Seller epees to pay any sales or use taxes arising from de
sale of Acquired Assets and said ACODUMS Receivable under this Agreement

3.2 Spaces' cally, Buyer expressly excludes (I) any taxes, including inconie, sales, and
use taxes imposed on Seller because of the ale of its assets and business; (2) any halation or
expenses Seller incurred in negotiating and csurying out its obligations, or its &solution and
liquidation, under this Agreement (including attorney fees or accountant fees); (3) any
oblispations of Seller under any anployee agreement or any other agreernmis relating so
employee benefits the Seller lux with any of its employees; (4) any &Splines incurred by

. Seller Piot se the Closing Dalu (5) any liabilities or obligations ineurnx1 by Seller in violation
DE of as a remit of Seller's violation of; this Agreement; (6) any obligations or Nobilities of
Seller under any anoirmsmennd laws and (7) any obligations or liabilities of Seller for, or wising
out at any proceediog- pending against Seller, or any !odious, unlawful fisudtient conduct on

• the part of Seller (collectively, the "Intluded Obligations").

3.3 Buyer shell have the right to withhold from the. parchase peke any amounts
necessary to provide for the payment of any sales or use taxes arising Bum the sale of the
Acquired Aside or sold Accounts Receivable that Scher does not pay mid lor which Buyer has
become leg* obligated to make such payments. Within rive (5) days idler delivery to Buyer of
proof of payment by Seller, for such obligations, or delivery to Buyer of a duly executed release
or aidsfestion of such legal obligation of Buyer, Buyer shall deliver to Seller all amounts
whithold Sum the purchase price under this Article 33.

3A Seller will pay all sales, me, and similar testes wising from the tranditr of the
Acepthed Astute (other than taxes on a party's income). Buyer will not be responsible for any
business, occupation, withholding, or similar tax, or any Was of any kind inferred by Seller
related to any leaded before the Closing Date.

3.5 Sonar agrees to indemnify and hold Buyer harmless hem and against the
Excluded Obilgadoas all lisbilities for any taxes for which Seller is responsible under this
Agreement, awl all liabilities, dukes, causes of action, VMS end expenses, including reasonable
ationsys fees, erisiug from the Excluded Obligations and any taxes for which- Seller is
response/Ile under this Agreement.

	3.6	 4ecionab Payable: Seller shall remain responsiblc. hr all accounts payable doe to
vendors fnun Seller as of the Closing Dare. Effective on the Closing Date, Buyer shall chop
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the format of webs= orders coating fycen the Summit and Laserster facilities to clearly indicate
eta	 that the purchase is being made by an entity other than Seller or Summit Laser Products. Ine.

Muer")

4- LEM

4.1 Buyer and Seller acknowledge that Seller's existing use and occupancy of its
premium looted at 95 Orville Dr, Bohemia, NY 11716 (die "Premises"), is wider a lease (the
u'Lease"), deial 12/12/2000, from Reckson FS Limited Partnership rtendlord"), as landloid, to
Laser, as tenant, an =UMW and complete copy of which hes heat supplied to Buyer, and die
Isme will be assigned by Laser, and mimed by. Bayer, effective as of, and for ell liabilides
and obligations Main as of and after, the Closing Date. subject to lesdlord'n COMM Buyer
end Seller she use best efforts to obtain Landlord's mitten consent for aid aisigement gad
assumption, provided honever, that Seller and Loser shaft not be required to intair any Met in
obadnbg mid MEM. Any security deposit available shill imite to the benefit of the Buyer.

4.2 Buyer hereby agrees to hold harmless mod Indemnify Seller than mei sodas all
liabilities, claims, causes of attic* costs and cepuses, including nemonable attorneys fees,
incurred after the Closing Die in connection with sod/or *wising from the Lease. my obligations
due under the Lease, and/or use, occapency, and/or pOsSeniell of the Premises by Buyer andfor
any other person or entity prior to the date of Closing Date.

5.1	 ' Ataidial as Exhibit C is a list of Seller's insurance policies, =Mem types of
inimante, mama numbers, worms; and premiums. Them shall be in adjustment EA Closing

isPb. Sir all hum= premiums paid by Seller for the period alter the Closing Dam. Buyer mho
agrees to assma and discharge, in due course, the following obligmlons as anywise and
become due on and alter the date of this Agreement: (1) pranionis payable on Seller's inals*
policies, listed in Exhibit C, kw coverage on mid Aar the date of this AgreemeoN, and (2) the
employment of, and salaries and compassion due (consimmt with prior isms and pumices) to,
all employees of Seller. It is understood that Seller and Buyer have proratad all of the alma=
attributable to Said obligations and have adjusted the putehese price of the Acquired Assets
poiehmed in this Agreement accordingly.

5.2 . Buyer hereby agmes to indesimify and hold Seller hamlets from sod against all
lialsilitles; claim =sea of action, costs and maws, including reasoimble SIOXIMS Be;
miming from my obligation assumed by Buyer under Artie1e'5.1, =Ike any Mere of Buyer to
timely pay any obligetiso assumed by Baya under Article 5.1.

6. fikeejtanagsfaan d	 Seller representa„ meads, and
oevesents to Buyer as follows:

6.1 Approval, Authority, and Ownership: All member approvals required for
Seller to enter into this Agreement and sell the Acquired Assets have beam duly &Mimed, sid
Seiler hag fillpower;aelhority, and ownership to enter into this Agreement and to ellixtente BB
of the isammetions vontemplaled, without any conflict with any other restriaions or limitadons,
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er-

whether imposed by Of contained in Seller's management agreement or by or in any law, bagel
requirement, agreement, or otherwise;
6.2	 Absence of Changes in Seller's Business: Except for payroll, Since Jan 1.2007.
there has not been, to Selkr's knowledge, any:

(a) Transaction by Seller except in the ordinary course of is business as
condoned on that date;
(b) Material adverse change in the finentdal ecerditien, Iliabilides, noes,
badness, or 'auks of operations, or pospocis of Sella;
(c) Destruction, damage, or loss of any asset of Seller (hssured or Warned)

matedally and adversely affects the linanclal coodhi*busiaess, roOdlo of
cpcgagoos, or prospects ofSeller:
(d) Revalusdion or write-down by Seller of any of its amen; cccept for
inventory.

(e) As of March 1,2047 there has been no increase in the salary or other
compsnestion payable or to become payable by Seiler to any of its officers,
directors, or employees Or declaration, payment, or obligation of any kind Air
payment, by Seller, of a bonus or other additional salary or compunation to any
snob prism;
(0 . :Sale or transfer of any asset of Seller, except in the *Amy COMO of

OP*	 busineng

(g) Amendment or termination at or any release or solver rental with
impact to any contras, agreement, or license to which San e is a pony, except in
the onlinar3r cruse of business;
(b) Loan or advance by Seller to any parson *dm dna owing advances to
employees for travel expenses made in the mangy 0oUflo of business, or any
goaranly by Seller of any loan, debt, or other obligations ofanolicr passe

(1)	 Enconshnume of any asset or poverty of Seller;

4)	 Waiver or release of any rip* or claim of Seiler, except in the {Whim
course &business;

(k) Commencemeit of or notice or treat of commencement of any
he:ceding against Seller or the business. BASOb, or 'Mks of Seller;
(l) - Union cieganizing efforts, labor Man, other labor Usable, or claim of
wrongAd discharge, employes= &elimination, %canal lanninteak toblllolotY
terndmition, or other unlawful Warp:rodeo or folio%
(m) Agstemcnt by Seller to do any of the dime described in She weeding
dames (a) through (I); or

6
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Cu) Other event or condition of any character that has or nsigtd mom*
here a material adverse effect on the financial concfition, bushiess, results of
opendiara, octets, liabilities, or prospects of Seller. .

6.3 Ceadilion of.Aequired Assets: All of the fixed asiets and equipment transftsral
'under this Agreement are being sold "as is", `'where is", subject to normal Wear and tear, with no
reptesentadon or warrenty -as to their condition OF fitness for any particular putehese. All of
Sakes 1011411do rights, to Seller's knowledge an of the date of this Aypeanent, are solely and
exclusively owned by Sella without any infringement on any rights of others.
6.4 Islsthig Ralladonshipse Seller does not know of any plan or inanition of any of
Seller's employee, material suppliers, or cuuomers to sever relationships . Or existing contracts
with Seller or to sake any other action that would adversely Meet the bodndse of Seller.

Distributions and Compensation Payments: Since March 1, 2007, Seller has
not inesemed, or weed to any increase in, any salaries or compensations 0d or mete to any
of its eneetors, employees, or consultants.

6.6 Oahu and Lidgatlan: Thom are no lawsuits, threats of-litigating, deism ar
other dumb affeethig or involving Seller or As business, ka put to SOUCY as of the date of this
Agreement, arinks or waning before the date of this Agreestent, except the melon added
"ACM Technologies v. Sunarnk Technologic LW'.
6.7 Sec's Knowledge and Disclosure: Seller does not know, or lave reason to
brow, of any mildew occerences, or other information that has not been disclosed to Buyer and
Ord would inataielly and adversely affect the Acquired Assets -purchased by Buyer or its

OP%	 conduct of the badness invitiving such Acquired Assets. Moreover, no mpalentation
warp* by sox in this Armand, or any documents lbraiebed to Bare tiy Seller, contains or
will contain any manse statement of a material fact, or omit to state i material het axamaT to
mike the stalements contained in dime sauces acatote.	 •
62	 Rut The ohfigafions of Laser wader the Lase, shall be paid in MI for the period
through and including the Closing Date.
6.9	 Tex Returns and Andla/Books and Records:

(a) Tax Mingo. As of the Closing Dem, widths the firma and in the mew
pmealbed by law; Seller shall have filed all Waal, *Me, and load tat reams
acquired by law and have paid In full all name aneSSIDINIkr Isooddla and bOotog
due and payable, Including all sales, me, and similar texas, and al payroll and
wItbhcldbrg umes or similar payments then required to b withhold and paid by
Seller to any tu authority. There we no pretest disputes about Oates ataxy nun
between WIN on the are land, and any tax authority, anlhe ether. Neither the
Ida* Revenue Service nor any other ter authority has Canted, or is in =sadly -
auditing, any tax return of Seller. NO state or other jodulletion Onniortag any

load govettinental authority) with which Seller has not (tied tux Mons he
asserted that Seller is subject to taxation by such jtuisdietirm. 	 ax authority has
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officers, dicentan, and shoreholdas have no infonnatim, and me not avow of any teas,
rinclienting that any of these CUMOIROTS intends to =SE doing business with Seller or msteridly

alter the amount of the business such customer is presendy doing with Sella.
74 Euridoyment Contracts and &sem &bait E attached is a lin of all of
Seller's employment =meets, collective bargaining areerneats, and ponds% boom profit-
shoring, sleek option plans, or other agreements providing for employee remoneradon or
benefits. To the best of Seller's knowledge, as of the date of this Ay:anent, Seller Is not in
default =der any of the agreements, nor has any event occurred tine with notice, lapse of thee,
or loth, vrould amedtme a debt* by Seller of any of these agreements. Seller's obligations
under' them igmementi shall mese as of the-Closing Date, and Seller makes tali represenenies us

to the essignsbility eau* agreements.
7.7 Insurenee Paid= As of the date of this Agntement, Seller Is net In debdt with
respect to payment of premiums on May policy of Insurance listed on Exhibit C soothed, sad
there is OD chin pending under any sod policies, as of the date of this Agnsament.
7.11	 Compliance with Laws: To Seller's knowledge, Seller has complied in all

• rasa:dal tweets with all federal, suite, and local awes, laws, end Perdido= (including any
applicable building, zoning, environmental laws, or other low, owlioneo, or loilded01 ) offbedog
the hams, or psopesties of Seller or the operation of ib business Steer has um remind any
notice asserting any violation of any statute, left, or regsbdon diet has mat been ranedied baba.
the dm ofthis Agreement
7.9	 Agremund Will Not Came Breech or Weletiosu The execulian. defter, and

1111%	 paltanance alibis Areentent by Seller and the commend= of the trinseefiens eantemplited
by this Iiipompat will not result in or constitute any of the following: (a) .d er an wan
dot, with notice. Isple of droe, or both, would be a default, ba y* -or sleben of the
unnsgement agreenumt of Seller or any lame, license, promissory note, condidonel mks
mines, COmmoliesent, bdlenatreopr other areement, Instrument, Or anagensag-to %Wok Seller
is a party or by which arty of than in any asses or propmties of any of them is bound; (b) an
event dint vavuld rusk say put" to teanbste any agreement to width &Ma Ma play or is
bound or to width any of Seller's woo it subject or to amelearde the matarity of any

Indebtedness or sober *Midi= of Seat; or (c) the median fr impeeition . otany comminunce
cm my of do imepsefies of Seller.
7.10	 • Anthority and Consanne . Seller bra Ihe right, power, bpi capacity, mid
malmacity to deter brio and peribno ha obligations under tide agregnient (Ineindlag the sde of the
Acquired Assets to Buyer), and no *womb or consents of any poems other than Saes
memo in emmeetion with the sale of the Acquired Assets to Buyer and the pefoimewx by
Sella of its obligations under this Aromas- The 'occasion, &limy, and paibinenco of tide
Agnomen! by Mier end the coannonedian of the trimmetions conlemplehal hem hew duly
amincited by oil naiessecy tadon on the pod of Sell=

9
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7.11	 Penonoeit Exhibit F atiselcd is a list of the manes and addresses of allr

	

	 attpdoyees, agents, and .mannfacturer's twee:no:elves of Seller, as of the date of dis
Agreement, stating the rates of compensation payable to each.

7.12 Full Discbsure: To the best of Seller's knowledge, none of the mpresentations
and mamba eisda by Seller in this Agreement, or in any certificite or memorandum furnished
or to be furaislmd, =claim or will contain any untrue statement of a material het, or mulls to
state nudorial fact necessity to prevent the statements from being misleading.

& BugailagugggimfignaLEum&b_s_rdramand	 . Buyer comae= and %MIMS to
Seller as iblbws:

&I • . Statements Correct and Completes All statessuras aultdoed b y this "aide I
inscoirect sad complete as of the date of this Agreanzat, and will he cornet sad complete as of
the Clash* Date (a) though made then and as though die Closing Date weer substituted for the

• 'dam of this Agreaoant deoughout this Article S),

1.2	 Organized= of Buyer: Buyer is a corporndon, duly orgatdzot validly existing,
and in good standing under the laws of the State of New York.

.113 Amilmeleffition of Transsetien: Buyer has Ibil power and atdhority to Clzeage

and deliver this Agteement . mid the other dominions in connection with the bansaction
cordempleed hereunder mid to perinno its obtlgstions hereunder and thereunder. Na
Amoroso and the other documents coesdambe valid and legally binding obligations of Buyer,
oofarcooltdo it accords's:a with their terms aid conditions_

1.4	 rotors Performance: Buyer will make all payments and peaces all meb
sedans an required of It by this Agreement and the other documenin.

1.5	 Not •Costravandon: Neither the execution nor the delivery of this Areement or
agy of the other decorum or the constunmadoe of the triametions conaeurbad hereby or
damby win (a) slava: arty coirtittsioo, law, statute, mobilo% or or other reariedoe of
governmenod arab), to which Buyer is subject or my provision of the meat; of
beermatioa, bylaws or -other orseeizaional documents of Boyer or (b) (i) eland with or
result in a breath of the tem, mations or provisions ot (ii) comae* a &fee =der, (fil)

- result lathe maim deny lien or ateurehrence woo Buyer's mob persoaKte, (lv) given Say
ddrd peaty die right to modify, tenninde or accelerate limy obligation under, (v) result it a
violation of or under, or (vi) require any name under any contract to which Buyer it a party or
by which it is bound or to which any of its assets is subject (or wM result ha the !topside,' of
any Ben or camealnance upon any of its ands). -

8.6. Bribers No brpkar, Sider or other papa acting under Buyer's authodiy (or the

authority of any Alba of Buyer) is esditied to my broker's conzobion or ether fee in
Calaection with the intatactiome coatcroplated by this Agnxmoot for which Saw could be
respoosibb.

10
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8.8	 Sufficient Funds: Buyer has avaikirk to ii sufficient fields to constennune the
rtransactions contemplated hereby, and reasonably expects to have suffident funds available to it

to make all gamuts due to Seller under this Agreement alter the Closing Date.

8.9 Doe Diligence: Buyer hes fully hive:sawed the existeoce and condition, as of
the date of this Armrest's, of the Acquired Assets, and has had full access to the Aspied
Aseras to perform all due diligence that it deems appropriate in coanection with the transactions
contenqdated by this Agazuresit, and Buyer acknowledges chat it is purehming the Acquired
Assets as is" and =Where ie., strides to normal wear and tear, without repreostaion or
mammy as to the madam rerdfor fitness of tin Acquired Awes thr any partieuler purpose.

L10 Betiremait Benefits Buyer and Seiler both acknowledge dot Madelyn
Mihail CAWS 100% of Summit La= Products, lee., which in on 011/115 65% of Seiler and hu
control of the Seller. As an inducanent to conclude this tranoetion, the Bayer swot to
conthas the Insurance benefits that Madelyn Melinda has received ken the Sella; inelecfmg

. Medical EMMA will such time as she bees= eligible for Mechem benefits.

5. GINI

9.1	 The Closing will lake place at at 9:00 us local time, on April 2, 2007, oral such
rubes time and piece es Buyer and Seller may agree in writing.

92	 At the Closing, Seller must deliver or cam to be delivered to Buyer:

(a) Assiganents of all personal property leases of Seller, as lessee, properly
executed ivied ar.knowledged ey Seller;

(b) An assigoniss to Buyer of the Lease, duly executed by Laser;

(c) A bill of sale for the Acquired Assets, duly executed by Wier:

(d) Certified resolutions of Seller, in form satisheany to mead dr Buyer,
authorizing the sward= and perforates= of this Agreement end ail redone to lz
taken by Seller under this Agreement;

(e) A certificate maned by the magi% member of Seller, eardrybg that
all Seller's repreeentations and warranties under this Agosement me hoe or of
Closing Dalt, as though each of those segaresentsdon and waysides lad been
made pa that date; and

(f) An opinion of Seller's counsel, dated as of the Clears Dal; as provided
fur la this Agreement

9.3	 -	 Simultaneously iftith the consummation of the truster, Seller demob lis officer;
gem end employees, will put Buyer into MB possurion mod enjoyment of all Acqaked
to be conveyed aid tramsfared dada this Agreement

law

11
406'	 Mums* sodeabgarmtallrneemsalsIDEAL UNIETANI DecdParchlimp AFT* STLI.0 04-0i411 MAO easily

SAP .00011

AA000249



r 9.4 At the Closing, adjusttnaus shall be made to the purchase price for (i) all
insurance premiums paid by Seller for the period after the Closing Dam,- and (ii) all rent,
additional rent, and utilities paid by Seller and/or Laser, in COIMCGd011 with die Leese of the
?remises, hr the period aka the Closing Date.

93	 At the Closing, Buyer must deliver or cense to be delivered to Seller the
following:

(a) A wile transfer. to sudt account as Seller shell &sigma, in des anent of
$150,000;

(b) Buyer's duly executed promissory note,. dated es of the Cloaks Dam, in
the principal amount of $100,000, in the form of Exhibit B her 	 .
(c) A. wire transfer, to such account ss Wm shall designate, in an amount
equal to the purcbase.priee for the Sold Inventory;

(d)	 An opinion of Buyer's counsel, dated as of the Oosing Dale, an provided
for in thie Agreement

-(e) Certified resolutions of Bayer's bond of &rectors and datatioideas, in
lam astisibctory to coma' for Seiler, tadhorizing the execution aid performwes
of this Agreement and all actions to be taken by Buyer under die Agreement and
any other &mums to be delivered in anincation with ibis -Apeman (the

ere+	 wrrassactlen Decturienb");

(f)	 A certificate duly executed by Buyer's President, oodifYin g dig
Buyer's representations and wananties under this Agreement ree bee as of the
Cloying Dote, as though each of those represeandoes end varsantiesl been
mode ea that date; reld-r
(I) The Ctitponde Gnaw executed by Minot Imaging Ina in do fient of

.fiebibit 0 atincbed.

2 9- Csillii .E0112121101in
10.1 The obligations of Buyer to purchase The Acquired Ames eider dds Agreemat
ate subject to die satisibetion, at or before the Closing, of the candidata set -out below in this
Article 10.

10.2 AU sepresentadons and waysides- by Seller in this Agreement, or in say wrists
ststement *et will be dalivensd'so Bayer by Seller under ibis Awesome moo the best of
Sellers knowledge, tree and correct in all materiel respects on and an of the Cloing Date, as
though loth reptasentatIons and warmulies vele made on and as of that dote;

12
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103	 On or before the Closing Dare, Seller will have patterned. =defied, and
rcomplied in all numb] respects with all covenants, agreemans, and conditions that it is required

by this Agerement to perform, comply with, or satisfy, before or at the Closisg.

10.4 During the period from the execution of this Agra:mat to the Maim Date, there
will not have been any material adverse change in the financial condition or the tends of
op:sedans of Seller, and Seller will not have sustained any material loss or damage to its insured
or todustned assets eat materially affects its ability to conduct its business or the value of the
Acquired Arica to be purchased by Buyerunder this Agreement at the Closing.

10.5	 Buyer will have received from Seller's camel, an opinion dated as (Elbe Closing
Date, ia feint and substance satisfactory to Beyer and its counsel, the

(s)	 Seiler is • limited Nehilky mammy duly fumed, validly mdsdng, and hi •
good standing under the laws of New Yolk, and has all napdate power to °Wu its
properties as now owned and operate is business and has the power nod antherity
to execute, deliver, and perform its obligations ender this Agreemet and to
consummate the transactions contemplated.

(b) The Agreement has teen duly and validly authorized, executed, and
delivered by Seller, and is valid and binding against it and is adbeemble agehist
Seller in accordance with ha tams, except as Unshed by lumkraptcy and
insolvency laws and by -other laws end equitable prinripko affective lie rights of
cream generally.

(c) Neither the creation or delivery of this Averment nor the
consumeiniaa of the transactims contemplated by this Agreement will_____
• dehnk or an event thin so old—with notice, levee *firma, or buth-keteidtute a
default under, or violation or Wed of, Seller's membership woman or
bylaws, or, So the best of counsel's knowledge, of any Weans% fuense, lease,
.franchise, encumbrance, instrument, or other agreement lo which Brake is a party
or by which homy be bona

10.6 - No proaseding before any governmental authority pertaining to the illalliadints
amtempheed by this Agreement or to its corratnirnSica, or that could reams* he espected to
have e material release effbet on Seiler. any of its businessa„ assets, or linmid conditions, or
dm A/mahout Assets will have bets instituted *threatened before the Closing Dos

10.7 The encetation, delivery, gal performance of this Agreaneet by Seim and the
consaminellen of the Inmsections contemphtml will have been duly exihorized, rad arm will
have received copies of all resolutions oldie members of Seller, sad minable ;Wobble Os the
authodzetkm, certified by their respeedve seamarks.

102 All necessary agteemeors and consents of any parties to the coasommaien ofthe
tranmetions contemplated in this Agreement, or othenvise pertaining to the maim coveredby
It, will have been obtabed by Seller and delivered to Buyer.

13
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10.9	 Seller shall have delivered to Buyer all Transaction Documents and taken all
re- actions Required to belle:livered or taken by Seller under this Agreement, as of the aosiag Dote.

The farm. and sentare, of all certificates, inananents, opinions, and other Tranaction
Documents ddiveted to Buyer under this Agreement must be satisfactory in all teasombk
respects to Buyer and its counsel.

11. C.nedhlars Pres:gibed to Seller's Performance
Iii The obligations of Seller to sell and deliver the Acquired Assets' under this
Agreement are subject to the swishetion, et or before die Chasing, of all da coati= urn ent
below io 'this Article II.

11.2 All represemations and aromatics by Burr in this Agreement or in any %written
statanent that Mil be delivered to Seller by Buyer under thisAgreement must be tin mid =Ma
to Oft Medal respects OR and a of the Closing Date, as though suds repasentsdons and
'swaddles Viect made on and as of that date.

11.3 On or bekte the Closing Date, Boyer will lune perfumed, ratisfied, sal
complied is all material respects with all meant% agreements, and waded= de g it is required
by this Agreement to peribim, comply with or sadsfy, before or at the aosing,

11.4 During the period finm the execution of this Agra:row to the ening Date, time
will not have been any material adverse done in the financial amilftion or the Resehe of
operations of Bayer, and Buyer will not bare sustained any =MN loss or damp to its assets
Int maternity eft= its ability to fully perform its obliged= under this Agreement at the
Closing end thereafter.

fP'•

oak
11-5	 Seller will have received from Buyer's menet an opinion, dated of the Closing
Date, in dorm ad substance satisfactory to Seller mu its counsel, that

(a) Buyer ie a =ponies duly teemed, mildly adsting, mid In good standing
glider the laws of the State of New Yerh, and law all raglans ousP onto Power
mid andawity to acme, deliver, god pxfoon iii obliged:me raider dds
Agreement, and to eunstmanate the transocdcrnicowemplated.

(b) The Agreement ins been duly and validly audicalsod, areaded, and
fieliated by Buyer; god is valid and binding Isnot it and is enthral* against
Buyer in accordance with its terms, except as limited by balka gploy rid
imohawy laws and by other laws and equitable principles lewdly the rights of
audit= generally.

(e)	 Neither the magi= nor delivery of din Agreement, nor the
- emanated= ofthe ninmetions contempleted by dds Agreement urn cambia

a defindt or in event that would-with notice, lapse of time or both-amsdhee a
dedlak under, or violation or breach of, buyer's milder of inaspondon or
bylaws, or, to the best of counsel's knowledge, of ary Warns% ikons, lease,
kanchise, encianbrance, Winn= or other ogreement to which Buyer Ian party
or by which it may be bound.

14
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11.6 No proceeding before any governmental authority pertaining to the wantectione
eontaephned by this Agreement or Ki consimenation, or that could masomthly be expected to
have a material edversi effect on Buyer, any of its businesses, assets or finencid conditionsovill
hove been instituted or threatened before the Closing Date.

11.7 The executions, delivery, and performance of this Agreement-by Buyer, and the
commutation of the transactions contemplated will have been duly anhosined, ml Seller mil
have received implant ail resolations of the board of dinreme of Buyer, and minutes pertaining
to that authedassion. cartified.by their respective secretaries.

11.8 All itecessery agreements and consents of any prudes to the eonst • unation of the
trensections contemplated in this Agreement. or otherwise pertaining to the maws covered by
it, will have bean obtained by Boyer and delivered to Siller.

11 . Barr shell deliver to Sdler all TEMEIC6011 Documents and hem *dam all Notions
required to be delivered or takes by Buyer under this Ago:anent, as of tbe Mein Date. The
him ad embalm 4211 eettificates, instruments, opinions, and other TileMeCtien DOCUIDIat
delivered to Seller under Ids Agreement must be satisfactory in an tamonable mamas to Seiler
and its artmeeL

12- &MOM
12.1 Any controversy or claim arising out of or relating to this Agreement, or its
heath, shall be settled by binding arbitration in accordance with the commweill rides of the
American Arbthetioa Association, and judgment on the award rendered by the asbilmods) my
be entered in wy cent having jurktdictim The venue of any arbitration sbIll be Nissan County,
New Yak.

11 Nadas

131 AN maims, demands or other contrumiestims to be inn or adhered ander this
Agreement dull be in -netting and shall be yr:numb ddivered or, If mailed, sem to the
&Bowies edema address or to such aim address as the recipient party um have indicted to
diesentfing party bi notice given pursuant to this Article 13.1:

(a) JP TO SELLER
Lewis Helfstein
10 Matdowgate East
St. James, Ny 11780

with a copy to:

Flyer Mandelnp,
675 Old Cowry Road
Westbury, New York 11590

. AM: A. Scott Manddrqk Esq.
hen (516) 333-7333
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(b) IF TO BUYER:
Ul Supplies; Inc.
95 Orville Drive
Bohemia, New York 1 171 6

. Fax:

(c) IF TO UNMET:
Unmet Imaging, Inc.
11124Washiegton Boulevard
Culver City, Cal. 90232.

13.2 Any such notice obah be deemed given as of the dale it is personally delivered or
and by fax or o-mail to the recipient, or one (I) business day oiler being sent to the neeipient by
reputable overnight courier service (charges prepaid), or four (4) bushiess days after being
mailed to the recipient by certified or registered mail, return receipt memaard„ ancl postage
prepaid. If any time period for giving notice or taking action expires on a day which is a
Saturday, Sunday or legel holiday in the Stale of New York (any other day being a •lussiness
day"), such lime period shall automatically be extended to the next business day inmserfiatdy
following such Sanedsy, Sunday or legal holiday. •	 -

lt Qiienatin

(c) Headings. This Agreemat shaft not be inienactul by reasence'	 to any of
Its ddes or headings, vihich are inserted for pmposes of convenience only; -

(d) Waiver end Relent. This Agreement is stsbject to the waiver and
release of any of its requirements, as long as the waiver or rekase is in riling
and signed by the party to be bolted, but any such waiver OF redeem shall be
construed narrowly and shall-not be considered a waiver or MOHO Of any further,
simile'', or railed requirement or occurrence, unless expressly specified, and no
waiver by any party of any default, misrepresentation OF lifeilth of viammly,
warned or agreement made orb be performed hemunder, whether intentions' or
not, shell be deemed to extend to any prior or subeequeel defied%
misepresentation or breach of warranty, coverumt or agreement made or to be

113
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14.1	 &apt as othenvise provided herein:

(a) Entire Agreement. This Agreement covers the entire andentemfings of
Beyer and Seller regarding its subject mailer, and supersedes all prior areements
and understandings, sod no modification or amendment of its tams or oxinditions
shall be effective unless in writing and signed by Beyer and Seller;

(b) Successors and Assigns: This Agreement shall inure to the benefit of.
and is binding on, the respective SUCCC113013, assigns, distributees, heirs, and
personal representatives of Buyer and Seller;
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performed hereunder or affect in any ikay any rights arising by virtue of any prior
or trubserprent such occurrence;

(e) Governing Lew and Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the Stem of New York, exclusive of
choice of law principles. Nassau County, New York shall be the sole venue for
any action or arbitration brought pursuant to this agreement
(f) Counterparts. This Agreement may be executed in one or more -
counterparts, eadt of which shell be deemed an original. Inn all of which,
together, shall be deemed to constitute one and the same Agreement;

(g) Severibility. Any term or provision of this Agreement ibit is invalid or
unenforceable in sly SitUntinn in any jutisdiction shall not affect the !aridity or
enfocceability of the remaining tams and ixovlsions hereof of the nifty or
enforceability of the offending Ism or provon hi may other situation or any
other jurisdiction if such invalidity or unenforceelftity does not destroy the basis
of the bargain between Buyer and Seller;

(h) Expenses. Except as provided herein, each of Buyer tad Seller will bear
their own costs and expenses (indudin' g legal fees and asperses) incurred in
connection with this Agreement and the transactions easnempleted hereby;

(i) Cenetrodien. The parties have partidpated jointly in the negatision and
drafting of this Agreement, and in the event an toubigoity OT question of intent ar
interpretation arises, this Agreement shall be construed as if drafted job* by the
Buyer and Seller, and no presumption or burden of proof shall wise favoring or
&favoring any party by virtue of the authorship of any of the provisions of this
Agreement;

(1) Ibreeptions. The word Including" shall sawn ."Inchaing without
liositation", arid nothing in any st hedule or exhibit attached hereto shall he
deemed adequete to disclose an exception to a representetion or enmity made
harele, unless and sCbeclule or exhibit identifies the' exception wilt particularity
and describes the relevant facts in detail;

(k) lucorporatims of Exhibits. The exhibit" and any other documents
smeared to this Agreement are incorporated herein by reference and idea part
hence

(1) WAIVER 01, JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWIPIGLY„ VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS IT MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY
LTTIGATION BASED HEREON OR ARISING OUT et, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR ANY FIRM OR
OMR DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR wirrIEN) RELATING TO THE FOREGOING, AND Tins

17
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PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT; 	 -
(M) Termination or Covenants. RePren mintions, and Warranties. The

. coven/mtg. repitsenmtions. and warranties made by Seller eraVor Beyer in
Articles 6 and 7, shall terminate as or the Closing, and Buyer shall have no right
to seek indemnification blind on a breach of a represernation andior warranty
made by Seller herein or in any other docurnad entered into by Seller in
connection herewith; and

(a) No Impediment to Liquidation. Nothing herein shell be deemed or
construed so as to limit, restrict or impose any impairment to Sdler's right to
liquidate, dissolve., and wind *its affairs and to cease all bedews activities mid
operations at nub time as Seller may determine following the Gifting.

IN WITNESS WHEREOF, the parties have exeemed this Agreement an of the day and
year first mythic's above.

SELLER:
Dated: Bahandm,. New York

Mirth n 2007 Summit Technologies [.LC

Ira and Edythe Family Tnft

By:	
Ira Seaver, Testes

BUYER:
• Dated:	 lievr Yak

March	 2007	 Ul Supplies, Inc.

18
CIDflammlz sed Solleposteleiy agetwardsEMAL UMW-PRM DoMPLuctimr Awed 571.1C0141341T Mille 13uomly

BAP 0001800018

AA000256



EXHIBIT 3

AA000257



=EMOTE
EMPLOYMENT AGREEMENTS

NONE

CONSULTING AGREEMENTS verm IRA SLAVER AND LEWIS IMELFSTEIN
NOT BEING ASSUMED
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RPLY
J. Michael Oakes, Esq.
Nevada Bar No. 1999
FOLI3Y & OAKES, PC
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2090
Fax: (702) 384-2128
mile@foleyoakes.com
Attorneys for Lewis Hell:min Aladalyn
Helfstein, Summit Laser Products., Inc.,
Summit Technologies, LW,
Cross-Deendanm

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION,

Plainelfs,

LEWIS HELFSTEK MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC, Ul
SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI and DOES 1 through 20,
and ROB ilies 21 through 40, inclusive,

Defendant.

DISTRICT COURT
CLARK COUNTY, NEVADA

20

Ul SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORM,

Counterclaimants,
Vs.

IRA AM) EDYTHE SEAVER FAMILY
TRUST, MA SEAVER, CIRCLE
CONSULTING CORPORATION, and
ROE CORPORATIONS 101-200,

Counterdefendant.s.

1 of 8

CASE NO. A587003
DEPT NO. XI

giggionnzamumt
IEELFEFFEIN. AILADALYN 
MMEMRUMMIXIAL-M.
PRODVCTS. INC.. AND SUMMIT 
TECHNOLOGIES. MC'S REPLY 

IMAGING AND NESTOR 
SAPORITPS OPPOSITION TO 
MOTION FOR STAY OF 
CROSSCLAIM

DATE:	 August 20, 2010
TOM:	 In Chambers21

22
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27
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UI SUPPLIES, UNINET IMAGING and
NESTOR SAPORM,

2

3
Cross-Claimants,

4

5

6

7

8

9

10

11

12

13

14

15

16

17

19

20

21

22

2.3

24

25

26

27

FOLEY 28

0A/C/113

LEWIS HELFSTE1N, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC,

Cwas-Defendants.

WOMEISOM S TWLWSTEWr. MAILIMMLEME,
SUMMIT LASER PRODUCTS INC.. AND SUMMIT TECHNOLOGIES. LLVS 

JEPLY mar TO UI SUPPLIES. UNINET IMAGING AND NORM SAPORITT
,
 S 

OPPOSITION TO MOTION FOR STAY OF CROSSCLAIM VENDING APPEAL 

COMES NOW Cross - Defendants, LEWIS HELPSTEIN, MADALYN IIELFSTEIN,

SUMMIT LASER PRODUCTS, INC., and SUMMIT TECHNOLOGIES, LW, ( collectively

referred to herein as Helfitein"), by and through their attorneys, I. Michael Oakes, of the law

firm of Foley & Oakes, PC, and hereby submit their Reply Brief on Motion fir Stay of

Crossehrim Pending Appeal.

DATED this iaNiay of August, 2010.

FOLEY & OAKFS, PC

Pf"'. Michael °akar, FN.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
(702) 384-2070
Attorneys iv r Lewis Heifttelo, Madelyn
&Wein, Swank laser Products, Inc.,
Summit Technologies,
Cross-Defendants

2 of 8
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1 MEMORANDUM 01? POINTS AND AUTHORITIES
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OAKES

Generally, in determining whether to issue a stay pending
disposition of an appeal, this court considers the following
factors: (1) whether the object of the appeal will be defeated if
the stay is denied, (2) whether appellant will suffer irreparable or
serious injury if the stay is denied, (3) whether respondent will
suffer irreparable or serious injury if the stay is granted, and (4)
whether appellant is likely to prevail on the merits in the appeal.
We have not indicated that any one factor carries mare weight
than the others, although Fritz Hansen MS v. District Court
recognises that if one or two factors are especially strong, they
may counterbalance other weak factors.

Our stay analysis in an appeal from an order refusing to compel
arbitration necessarily reflects the unique policies and purposes of
arbitration and the interlocutory nature of the appeal. As a result,
the first stay factor takes on added significance and generally
warrants a stay of trial court proceedings pending resolution of
the appeal. The other stay factors remain relevant, but aimed a
etrong showing that the appeal lacks mart or that irreparable
harm will result Ira stay is grunted, a stay should issue to
ovoid defeating the object of the appeal. (Emphasis added). See
120 Nev. at 251-252.

3 of 8

In relying upon Fritz Hansen A/S v. District Court, 116 Nev. 650,6 P.3d 982 (Nev.

2000), Sapcniti'a opposition has misstated the standard for the warding of this motion. In

considering whether to grant a stay pending appeal from an or denying a motion to compel

arbitration, the burden of showing irreparable harm is upon the party opposing the stay, rather

than the movant. The rule has been stated that "absent a strong showing that the appeal lacks

merit or that irreparable harm will result if a stay is graMed, a stay should issue to avoid

defeating the object of the appeal."

This is in recognition of the unique circumstances; presented by such a motion, as

caphdned by the Nevada Supreme Court in Mdtohn Gaming Corp. v. McCrea, 89 P.3d 36, 120

Nev. 248 (Nev. 2004), where the Court stated:

AA000275



2

3

4

5

6

7

23

24

25

26

This liberal standard for the granting of a slay pending appeal is reflective of Nevada's

strong public policy in favor of arbitration.' Applying these principles to this ease will

demonstrate that the granting of a stay in this instance is appropriate.

First, Saporiti will not 511/filN any form of irreparable harm if a stay is granted. Indeed,

the irreparable harm analysis does not generally play a significant role in the decision vvhether to

Issue a stay. This was explained in the Mikohn decision as follows:

Although irreparable or serious harm remains pert of the
stay analysis, this factor will not generally play a significant role
in the decision whether to issue a stay. Normally, the only
cognizant harm threatened to the parties is increased litigation
COM and delay. We have previously explained that lidgadon
costs, even if potentially substantial, are not irreparable harm.
Similarly, a mere delay in pursuing discovery and litigation
normally does not constitute irreparable harm. See 120 Nev. at
253.

Given this standard, Saporiti is unable to demonstrate any sort of irreparable harm that

would be sufficient to overcome the general rule that a stay should issue to avoid defeating the

object of the appeal.

Second, Saporid is unable to make 'a strong showing that the appeal lacks merit." The

only claims that involve flelfuein are those described in Saporiti's Cross Claim (which is

really a third party claim) for indemnity. The Cross Claim itself alleges that "Cross-

Defendants breathed the terms of the Sales Agreement by exposing Cross-Claimants to alleged

damages by Plaintifffa related to the Consulting Agreement." (See paragraph 10 of the Cross-

Chdm). This means that the indemnity claims asserted by Saporiti are 'arising out of or

relating to the Sales Agreement, and all doubts concerning their arbitrability must be resolved

in favor of arbitration.

9

10

11
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13

14

15

16

17

18

19

In futhenmee of that public policy, the Mikohn decision did not require the posting of a bond
by the appellant.

4 of 8

27

POLET 
22

OAKS
AA000276



1	 The question to be presented on appeal will be whether the indemnity claim is governed

2 by the broad feem arbitration agreement contained in the Asset Purchase Agreement, which

3 states 'Any controversy on claims arising out of or relating to this Agreement, or its breach,
4

shall be settled by binding arbitration. ." As explained in Kindred v. Second Judichtl Dist.
5
6 Ct., 116 Nev. 405,996 P.2d 903 (2000):

. . . in judging the scope of the arbitration agreements, we
"resolve all doubts concerning the arbitrability of the subject
matter of a dispute in favor of arbitration." See 116 Nev. At
411.

Given the brawl language of the agreement to arbitrate and the public policy requiring

that arbitration agreements be broadly construed in favor of arbitration, there is a reasonable

likelihood that Helfstein will prevail on its appeal. Clearly, the appeal has been brought in

good faith, and, therefore, the "strong showing that it lacks merit" is missing here.

Finally, Saporiti conlinues to argue that Helfstein is an indispensable party. This

argument will undoubtedly be raised again in opposing the appeal. However, there is no

authority to support this novel proposition, which would require a fmding that all of a

defendant's potential indemnitors would have to be joined as parties to prayed dismissal of a

Plaintifrs case. This result would be absurd. Indemnity claims me not compulsory claims, and

they are frequently litigated as separate cases, following disposition of the underlying

By way of contrast, there are several examples of cases where the Nevada Supreme Court

lute found certain parties to be indispensable, but none of them are analogous to an indemnity (or

contribution) claim. For instance, an owner of legal title to real property is an indispensable

party in a quid title action, See Schwob v. Hemsalk, 98 Nev. 293, 646 P.2d 1212 (1982); an

mime of an interest in a judgmali is a proper plaintiff in enforcement action, See

Mandleba , 24 Nev. 154, 50 P. 849 (1897); in an action to set aside a

COMPeance of property into trust, the mist beneficiaries must be joined, See Robinson v. 

5 of 8
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Kind, 23 Nev. 330,47 P. 977 (1897); when a plaintif' f seeks to set aside a conveyance of

property, the person who received the property in the conveyance must be joined as a party,

See Johnson v. Johnson, 93 Nev. 655, 572 P.2d 925 (1977); where unsuccessful bidder filed

suit to challenge public contract award, successful bidder was an indispensable party, See

Blaine Equipment Co.. Inc. v. State, 138 P.M 820, 122 Nev. 860 (Nev. 2006).

In short, the Helfstein parties are not indispensable parties to this case. The Plaintiffs

can pursue their case and the Saporiti parties can pursue their counterclaim. Mr. Helfstein's

deposition will be taken just him any witness (it is currently set for August 23), and his

testimony may be considered at the trial of the case. However, it is a oomplete misuse of the

term to conclude that a pagan becomes an "indispensabb party" merely because they have

knowledge of facts bearing upon the dispute.

Helfstein recognizes that the court ruled against him in considering the Motion for Stay

of Dismis' ml, and to Compel Arbitration in the first place. However, given the language of the

agreement itself, and the language of the Cross-Claim which &owe that the asserted claims

arise directly out of the agreement comaiuing the arbitration provision, it can hardly be said

that there has been "a strong showing that the appeal lacks merit." By way of comparison, the

Mikohn decision granted the requested stay pending appeal merely because It is not elm if

arbitration would be required. Specifically, the Mikohn decision stated as follows:

in this case, the merits are unclear at this stage. Widiont a full
appellate review of the record, we cannot detamiae if Milcohn's
appeal is likely to succeed. As a result, became ing not char it
arbitration of McCrea's dalms is required by the employment
apeman's arbitration clause and Mikobn will be forced to
spend money and time preparing for trial, dun potentialy
losing the benefits of arbitration, we grant MThaim's motion
and attend the nay for the duration of this sipped. (Emphasis
added). See 120 Nev. at 254.

6 of 8
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9-9w.
J. Michael °aka', Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
(702) 384-2070
Aftornos for Lewis Milstein, Madalyn
Herstein, SWIM* Later Prods:as, Inc.,
Spun& Technologies, ILC,
Cross-Defendants
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Based upon the foregoing, the Hdfstein parties usat that &peril has not shown any

reason why the general rule in favor of granting a stay should not be applied. Therefore, it is

respectively requested that this Motion be granted, and that a stay be issued, without bond,

pending the outcome of the interlocutory appeal.

Respectively submitted this JatiNlay of August, 2010.

28
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An Employee Of Foley & Oakes, PC

8 of8

CERTIFICATE OF SERVICE BY MAIL 

I hereby certify that a true and correct copy of the foregoing CROSS-DEFENDANTS,

LEWIS HELFSTEIN, MADALYN HELFSTEIN, SUMMIT LASER PRODUCTS, INC.,

AND SUMMIT TECHNOLOGIES, LLC'S REPLY BR/121 TO UI SUPPLES,.UN1NET

IMAGING AND NESTOR SAPORITI'S OPPOSITION TO MOTION FOR STAY

CROSSCLAIM PENDING APPEAL was served to those persons &ignited below on the

gAday of  adve..41 , 2010:

><" _ By placing a copy in the United States mail to the following parties and/or their
attorneys at their lest known addrenkes), poste thereon fully paid,
addressed as follows below.

By faxing to an operable facsimile machine of the following parties and/or their
attorneys at the fax numbers designated below. A copy of the transmit
coniummion report is attached hereto.

Gary E. Selmitnir, Esq,
Michael B. Lee, Esq.
ICravilz, Schnitzer, Sloane It Johnson Chtd.
8985 S. Eastern Avenue, Suite 200
Las Vegas, NV 89123
Facsimile No. 702-362-2203
Attorneys for Defendants 111*y/dies, Unket
Imaging and Nestor Soporin

Byron L Ames, Esq.
Jonathim D. Blum, Esq.
Tharp & Howell
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129
Facsimile No_ 702-562-3305
Attorneys for Plaintiffl
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20

21

Jeffrey It Albregts, Esq.
Similar% Driggs, Welch, Kearney,
Holley 8c Thompson
400 South Fourth Street
Third Floor
Las Vegas, NV 89101
Facsimile No. 702- 791-1912
Attorneys.* Pkdidfift

Robert Freedman, Esq.
Mope & Howell LLP
15250 Ventura Blvd., 9th Floor
Sherman Oaks, CA 91403
Facsimile No. 818-205-9944
Attorneys for Plaintgjt
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094517003

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court
	 COURT MENU 112,	 August 20, 2010

09A587005 .	 Ira And Edythe Seaver Family Trust, Plaintiff(s)

Ul Supplies, Defendant(s) 

August 20, 2010 	 3:00 AM	 Motion

HEARD BY; Gonzalez, Elizabeth

COURT CLERIC: Nicole McDevitt, Relief Clerk

RECORDER

REPORTER:

PARTIES
PRESENT:

COUWIROOM: RJC Courtroom 14C

JOURNAL ENTRIES

- The Court having reviewed the Motion to Stay and the related briefing and good cause appearing
DENIES the motion. There is no basis for a stay of the entire case or the interrelated cross claim at
this time. Moving counsel to prepare and submit the order within 10 days.

CLERK'S NOTE: A wpycl this minute order was placed in the attorney folders offIll=1.1111,
nd Gary K Schrdtzer, Esq, (Kravitz, Schnitzer, Sloane & Johnson Chtd.);

Byron L Ames, Esq. (Tharpe & Howell); and Jeffrey R. Albregts, Esq. (Santoro, Daigp, Mich,
Kearney, Holley & Thompson).

PRINT DATE 08/23/2010
	

Page 1 of1	 Minutes DM=	 August 20, 2010
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•
Corporation's sole and exclusive obligation will be to pay the Consulting fee for a 6

month period from the original date of disability. In the event, within 24 months of

disability, Ira Seaver can resume his duties then the termination shall be void and

the Consultant will not receive compensation for four month.

9.2. The Company may tertninate this contract in the event of ha Seaver's

death during the term of this Agreement. The Company's sole and exclusive

obligation will be to pay the Consulting fee for a period of 6 months from the date

of his death, plus the turrourns set forth in Section 14 above.

10. Asahmment. 

This Agreement may not be assigned by any party hereto.

II.	 Notices.;

Any notice required or permitted to be given under this Agreement shall he

sufficient if in writing and sent by registered or certified mail, return receipt

requested, or by overnight (next weekday) delivery via FedEx, U.P.S. or Airborne

Express 10 the respective party at:

If to Consultant:

Ira Seaver
2407 Ping Drive
Henderson, NV 89074

with a copy to:
Irwin Groner
21021 Ventura Blvd. Suite 200
Woodland Hills, CA 91364

If the Company:

Summit Technologies
95 Orville Drive
Bohemia, NY 11716

r	 with a copy to:

7
IS 0000109

r

r

,

.:

(Page 61 of ny
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Lewis 1-Ielfstein
10 Meadowgate East
St James, New York 11180

Notices defivered by Federal Express, U.P.S. or Airborne Express delivery

service shall constitute delivery os'o f the next day of the dispatch. Notices sent by

hand shell be deemed effective upon delivery by hand as of the next business day

after dispatch. Notices sent by hand shall be deemed effective upon delivery and

notices sent by registered or certified mail, return receipt requested shall be deemed

effective rive days after mailing. Either party may change its address by notice given

in accordance with this Section. All such notices shall be deemed made regardless of

whether or not the intended recipient refuses or fails to accept delivery thereof

12. Watitar ar Breach.

A waiver by either party of a breach of any provision of this Agreement by the

other party shall not be effective unless in writing and shall not operate or be

conSmted is a waiver of any Other Or subsequent breach by the other party.

13. EntimAgreement.

This instrument contains the entire agreement 0 f the parties. It may be

changed only by agreement in writing signed by the party against whom enforcement

of 	 waiver, change, modification, extension or discharge is sought.

14. Governing Law.

The agreement shall be governed by and construed in accordance with the

laws of the Slate ofNevada. if any provision of this agreement shall be

unenforceable Of invalid, such um:dote-ability or invalidity shall not affect the

remaining provisions of this agreement. In the event of any action, proceeding or

8
IS 0000110
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counterclaim brought by either party hereto in canneetion with or arising under this

Agreement, the panics hereby agree to waive trial by jury in any such action or

proceeding.

15. BindInt teem 

Upon execution and delivery of this Agreement, this Agreement shall be

binding upon and inure to the benefit to the panics hereto and their respeCtive heirs,

executors, administrators, successors, and permitted assigns.

16. Counterparts. 

This Agreement may be executed in one or more counterparts, each of which

shall be deemed to be an original and all of which taken together shall constitute one

and the same agreerracm.

.	 17.	 Altonsev's Fees.

In the event that either party to this Agreement commences a litigation

to enforce its rights hereunder, the prevailing party in any such party shall be entitled to

reimbursement by the other party of the reasonable fees and expenses of the prevailing

porty'eausameys.

1N WITNESS WHEREOF, the parties hereto have executed this Agreement

as of theday and year first abcive written.

TI-IE COMPANY
Summit Technologies. LLC

' LD
By: 	

Lewis B. Helf&—in„, Tax

9
IS 0000111
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•

CONSULTANT

By:
Ira Seaver, President

The.undeasigned ack.nowledge3 the applicability o I - and agrees to be bound

indMduafly w Wcpzovisiors of Scotia= 6,1 end 8 above-

Is-a Seaver

l0
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AGREEMENT FOR PURCHASE AND SALE OF ASSETS

by sad between

Ul SLIPPLIES,1NC. and

SUMMIT TECHNOLOGIES, LLC

Ns agreement is made as of March 30, 2007, at Bohemia, New York, among U1
Supplies. Inc. ("Buyer"), a New York Corporation, and Summit Technologies, LLC, a New
York Limited Liability Company having its principal office at Bohemia, New York ("Seller").

5.. Sale and Purchase of Assets

a. The Assets: Subject to the terms and conditions in this Agreement, Seller agrees
to sell, amigo, trensfon-, convey, and deliver to Buyer, and Buyer agrees to purchase, all of
Seller's tangible and intangible property, wherever located, including all unknown and
contingent rights. Seller's corporate name, goodwill. insurance and other contract benefits.
intellectual propertY rigbts, phone non-4=s, internet domain names and registrations, sofrwart
programs, such inventory as provided herein, equipment, furniture and machinery, and all other
tangible assets used in Seller's business (collectively, the "Acquired Assets"), and a complete
end accurate list of all of the Acquired Assets is contained and listed in Exhibit A attached.
Expressly excluded from the Acquired Assets purchased by Buyer under this Agreement are. all
accounts receivable of Seller (the 'Accounts Receivable").

b. Collection ojAceounts Receivable: Upon the closing of the sale of the Acquired
Assets (the 'Closing"), Seller shall retain all Accounts Receivable. Both Buyer and Seller
acknowledge that after the Closing, Buyer wit be selling to customers (each, an "Account
Debtor Customer") who, as of the day of Closing (the "Closing Detel, will continue to owe
Seller monies against Atcoonts Receivable. Buyer agrees that all monies collected from an
Account Debtor Customer shall go to the Seller firn, until such Account Debtor Customer
lisbilirf to Seller is satisfied. In the event that any payment received by Buyer from an Account
Debtor Customer exceeds the unpaid balance or the Account Receivable owed by the customer
to Seller, the entire payment shall be deposited in Buyer's account, and, within three (3) busincss
days of durance of said fends, Buyer shall deposit the portion due to Seller to Seller's
designated amount. Upon payment in full of all monies due from an Account Debtor Customer
to Seller, ill subsequent payments by such customer shall be deposited into Buyer's enoautit.
Buyer shall have the obligation to- collect and deposit into Seller's IICCOU111 monies received from
Seller's Account Debtor Customers for the first 100 days after the Closing Dote (the "Collecdom
Period". Daring the Collection Period, Buyer shall deliver to Seller weekly written reports to
Softer accounting for all mooles received by Buyer from each Account Debtor Customer of
Seller tod the amount deposited in Buyer's designated account. On or before the 110th day after
the Closing Date, Buyer shall give written notice to Seller of the outstanding balance due on all
Accounts Receivable of Seller, as of thc 100th day after the Closing Dale (the '100 Day

3
cariocuala.norawa-m0e.b.LS-MenimarontonSwoorkmknoace_os-27-cenae % Oponsty

1S000153

M0001 52



I-

•

Report"). Until the later oE (i) the 110th day after the Closiog Date, (i1) the date on which
Seller receives notice that Buyer does not elect to purchase the Accounts Receivable, and (iii) the
dosing of Buyer's purchase of the Accounts Receivable, Seller shall have the right, with not less
than 24 hours notice to Buyer, to inspect Buyer's books and records regarding the Accounts
Receivable and payment history of Seller's Account Debtor Customers. If, after the 100th day
after the Closing Date, a balance is still owed to Seller, by any custom:tor Seller, Buyer shall
not make any further sales of product to such customer, until the later of (I) the Accounts
Receivable due to Seller front said customer have been paid in full; and (ii) the closing of the
sale of such Accounts Rectiveble to Buyer, is provided herein. Commencing on the 111th clay
der the Closing Dale, Seller shall have the right to pursue collection of any Account Receivable
owed to Seller by any customer of Seller whose accounts me not purchased by Buyer, pursuant
to this Agreement. For the three month period following the 110th day after the Closing Date,
Buyer, and any of its afBliate.s, subsidiaries or divisions shall not sell any products to any
customer of Seller from whom an Account Receivable balance is owed to Seller. unless such
balance is paid hi full prior to the expiration of said three month period. if Boyer deems not to
extend credit to any customer of Seller, Buyer may not sell any products to such customer for a
period of three years from any of Buyer's branches. The parties may enter into separate
agreements on specific accounts which will then not fall under the tants of this SteffOn.
Failure to comply with this provision shall be deemed a material default under this Agrecroena

c. Purchase of Accounts Receivable: Within ten (10) days after the 100 Day
Roort is due to be delivered lo Seller under Article 12, Buyer shaft notify Seller of its intent to
purchase any or all of the remaining Accounts Receivable of Seller, and shall specify the name
of each account being purchased, and the outstanding balance of each such mecum. :The
purchase mice for each account shall be the unpaid balance of the Account Receivable of the

Seller at the time of the Purchase, unless agreed otherwise by Seiler and Buyer. Payment for
Accounts Receivable king purchased by Buyer from Seller shalt be made in full within tea (10)
days after Buyer's statement of intent to purchase the Accounts Receivable. Upon payment in
full for any Account Receivable of Seller, Seller shall no longer have the right to collect said
account, and Buyer shall have 'the exclusive right to collect said Account Reedvable. Buyer
shall have no recourse 'against Sdler for the unpaid balance of any Account Receivable sold by
Seller to Buyer or for any expenses of collection. Seller makes no representation as to the

•colloctability of any Accounts Receivable of Seller. Buyer shall held harmless and indemnify
Seller from and against all liabilities, claims, MSc, of action, costs and expenses..inclueliog
reasonable attorneys fees. arising &um the collection of any Account Receivable sold by Seller
to Buyer.

a. Ream

1S000154

AA000153



6_ Purchase Price and Payment for A.couired Assets

Non-Inventory Acquired Assets: In consideration for the sale and transfer of
the Acquired Assets, exclusive or Seller's inventory, including work in process, if any
(collectively, the "lovvalary"). Buyer hereby agrees to pay Seller an aggregate of 5750.000 as

i. On the Closing Date, Buyer will pay by wire transfer to Seller, the surn of
S50,000;

ii. On the Closing Date, Buyer will deliver to Seller a duly executed
promissory note (in the form attached as Exhibit B), dated as of the Closing Date,
in the principal amount of S200,000 payable in four payments of $50,000 (the
"Note"); Dal payment to be made 60 days after the Closing Date; second
payment to be made 90 days after the Closing Date; third payment to be made 360
days after the Closing Date; and last payment to be made 770 days after the
Closing Date.

b. Allocation of Non-Inventory Purchase Price: The purchase price for the non-
inventory Acquired Assets shall be allocated as follows.

Good will and intangible Acquired Assets- $150,000;

ii..	 Manufacturing equipment -$10,000; and

Other tangible Acquired Assets- $20,000.

c. fnventory Purehasc Buyer shall purchase certain of Seller's inventory on the
Closing Date under the following terms and conditions:

1. Seller has provided the Buyer with a current list of Seller's Inventory.
Buyer has indicated those items that he deems are not current Inventory (the
"Excluded Inventory"), and the Excluded Inventory shall not be pail of the
Acquired Assits. Buyer agrees to provide Seller with suitable warehouse space
for the Excluded Inventory for six (6) months after the Closing Date, at no cost to
Seller. Buyer shall allow Seller ecr.ess to the Excluded Inventory during reviler
business bows.

-The remaining Inventory (the "Sold Iurentory") shall be valued at
Seller's cost as of the Closing Date, and shall be purchased by Buyer. The
purchase price of the Sold Inventory shall be 90% of said vat*. The Buyer shall
transfer this amount ' by wire (=slat into Seller's designated acr,ount on the
Closing Date.

d. Default on Note Payments: If any payment due under the Note is not
made timely, darn, upon ten (10) days written notice from Seller to Buyer of such default, and
the balance due under the Nate shall imrnec6ately be deemed to be due and payable in fun,
together with Miami thereon from the data of default it the rate of nine (9%) percent per annum.
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Sala shall be entitled to immediately take any action against Buyer, or Guarantor without
further notice

c. Event of Default: A failure by Buyer to timely make any payment due under the
Note shall be deemed an event of default under this Agreement ("Event of Default"). A failure
by Buyer to timely perform any Obligation under this Averment, other than timely payment of
the Note, and any other avonnalts antral into .by Buyer io connection with this Agreement
which default remains uncured atter ten (10) days node{ from Seller to Buyer, shall be. deemed
an Event of Default Upon the occurrence of an Event of Default, the balance then due under the
Note shall be due and payable in full, tqgether with interest thereon at the ram of nine (514)
percent per mitten, from the date of the Event of Default

/.. 	 end Sales Tax

a. 11 is undastood that, except as otherwise expressly provided in this Agreement,
Buyer Is not assuming any of Sdkes liabilities or obligations, Provided Buyer performs all of
its obligations under this Agreement. Seller agrees to pay any sales or use taxes arising from the
sale of Acquired Assets and sold Accounts Receive:1k wider this Agreement
b. Specifically; Buyer expressly excludes (I) any =Cs, including income, sake, and
use taxes imposed on Seller because of the sate of its assets and business; (2) any fiabilities or
atpensei Seller incurred in negotiating and carrying OW its obligations. or its dissolution and
liquidation, under this Agreement (including attorney fees or accountant fees); (3) any
obligations of Seller under any employee agreement or any other agreements relating to
employee benefits that Seller has with any of its employees; (4) any obligations incurred by
Sella prior to the Closing Date; (5) any liabilities Or obligalions incurred by Sella in violation
of, Or as a reurli of Seller's violation of, this Agreement; (6) any obligations or liabilities of
Sella under any environmental laws; and (7) any obligations or liabilities of Seller for, or wising
out of, any proceeding pending Rena Seller, or any toniout unlawful fraudulent conduct on
the pan of Seller (collectively, the "Excluded Obligations'''.

c. Buyer shall have the right to withhold from the ?rurchase price any amotirds
necessary to provide for the payment of any sates or use taxes arising from the sale of the
Acquired Assets or sold Accounts Receivable that Seller does not pay and for which Buyer has
become legally obligated to make such payments. Within five (5) days after delivery to Buyer of
proof of payment by Seller, for such obligations, or delivery to Buyer of a duly executed release
or satisfaction of such legal obligation of Buyer, Buyer shall deliver to Sella all amounts
withheld from the purchase price under this Article 3.3.

d. Seller will pay all sales, .use, and similar taxes arising from Use Minster' of the
Acquired Assets (other than taxes on a patty's income). Buyer will not be responsible for any
business, ocarpation, withholding, or similar tax, or any taxes of any kind incurred by Seller
related to any period before the Closing Date.

e. Seller agrees to indemnify and hold Buyer harmless. from and against the
Excluded Obligations, all liabilities for any taxes for which Seller is responsible under this
Agreement, and all liabilities, claims, causes of aciion, costs end expenses, including reasonable
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attorneys fees, arising from the Excluded Obligations and any taxes for which Seller is
responsible under this Agreement

I. AcCOLlniS Paeakis Sekr shall remain responsible for all accounts payable due in
venders from Seller as of the Closing Date. Effective on the Closing Date, Buyer shall 'change
the format of purchase Orders coming from the Surrunit and Laserster facilities to dearly indicate
that the purchase is being made by an entity other than Seller or Summit Laser Products, Inc.
rimier)

I,,mg

a. Buyer end. Seller acknowledge that Seller's existiog use and occupancy of its
premises, located at 95 Orville Or, Bohemia, NY 11716 (the “Prembes"), is under a lease (the
"Lease"). dated 12112/2000, from Reason FS Limited Partnership ("Landlord", as landlord, to
Laser, as tenant, an accurate and complete copy of which has hem supplied to Buyer, and the
Lease will be sniped by Laser, and assumed by. Buyer, effective as of and for liabilities
and obligations arising as of and after, the Closing Date, subject to landlord's consent. Buyer
and Seller stall use best efforts to obtain Landlord's writteo consent for said assignment and
assumption, provided however, that Seller and Law shall not be required to incur any east in
obtaining said consent. Aay security deposit availabk shall mum to the benefit oldie Buyer.

b. Buyer hereby agrees to hold harmless and indemnify Seller from and against all
liabilities. cairns, causes of action, costs and expenses, including reasonable attorneys .fris,
incurred after the Closing Date in connection with and/or arising from the Lease, any obligations
due under the Lease. and/or use, occupancy, and/or possession of the Premises by Buie: Ind/or
any other person or entity prior to the dam of Closing Date.

9.. 'Other °blies lions

a. Attached as Exhibit C is a list of Seller's insurance policies, carriers, types of
insurance, account numbers, coverage, and premiums. There shall be an adjustment at Closing
for all insurince premiums paid by Seller for the period after the Closing Date. Buyer also
agrees to assume and discharge, in due course, the following obligations as may arise and
become due on and after. the date of this Agreement: (I) premiums payable on Seller's insurance
polick; listed in Exhibit E, for coverage an and after the dais of this Agreement, and (2) the
anployarentat and saiariu and compensation due (consistent with prior rates and practices) to,
all employees of Seller. 11 is understood that Seller and Buyer have prorated all of the expenses
attributable to said obligations and hive adjusted the purchase price of the Acquired Assets
purchased in this Agreement accordingly-.

•
Buyer hereby awes to indemnify and hold Seiler harmless from and against all

liabilities, dabs; OM= of action, costs and expenses, including reasonable attorneys fees,
arising from any obligation assumed by Buyer under Article 5.1, and/or any failure of Buyer to
thndy pay any obligation assumed by Buyer under Article 5.1.

10.. Setter's Itepreseneations„ Warranties, and _Covenants: Seller represents, warrants, and
covenants to Beyer as follows:

7
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a. Approval, Authority, and Ownership: All member approvals required for
Seller to enter into this Agreement and sell the Acquired Assets have been duly obtaioal, and
Seller has MI power, sothority, and ownership to enter into this Agreement and to effectuate all
of the transactions contemplated, without say conflict with any other restrictions or limitations,
whether imposed by or contained in Sellers management agreanent or by or in any law, legal
requirement, agreement, or otherwise;

b. Absence of Changes In Seller's Business: Except for payroll, Since Jan l, 2001,
there has not been, to Seller'; knowledge, any:

I.	 Transaction by Seller except in the ordinaiy course of its business is
conducted on that date;

ii. Materiel adverse change in the financial condition, liabilities, assets,
business, or results of operations, or prospects of Seller;

iii. Destruction, damage, or loss of any asset of Seller (insured or uninsured)
that materially and adversely effects the financial condition, business, results of
operations, or prospects of Sel ler,

iv. Revaluation or write-down by Seller of any of its assets; except for
ioventory.

V. As of March 1,2007 there has been no increase in the salary or other
corapeasation payable or to become payable by Seller to any of its officers,
directors, or employees or declaration, payment, or obligation of any kind for

' Pigment. by Sailer, of a bonus GI other additional salary or compensation to any
such person;

vi. Sale or transfer of any asset of Seller, except in the ordinary course of
business,

vii. Amendment or termination of, or any release or waiver gestated with
respect to any contract, agreement. or license Co which Seller is a party, except in
the ordinary course of business:

viii. Loan or advatice by Seller to any per= other than ordinary advances to
employees for travel expenses made in the ordinary course of business, or any
guaranty by Seller of any loan, debt, or other obligations of another person;

ix. Encumbrance of any asset or property of Seller;

x. Waiver or release of any right or claim :of Seller, except- in the ordinary
course of business;

Commencement of, or notice GT threat of commencement of any
Proceeding against Seiler or the business, assets, or affairs of Seller,

xii. Union organizing effoits, labor mike, other labor trouble, or claim of
wrongful discharge, employment discrimination, sexual harassment, retaliatory
lamination, or other unlawful labor practice or action;
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Agreement by Seller to do any of the things described_ in the preceding
clauses (a) through (I); or

eiv. Other event or condition of any character that has or might ir.asonabiy
have a material adverse effect on the financial condition, business, results of
operation, assets, liabilities, or prospects of Seller.

c. Condition of Acquired Anat.. All of the fixed assets and equipment transferred
Under Cis Agreement are being sold "as . if, "where is", subject to. normal wear and tear, with ao
repsesentation or warranty as to their condition or fitness for any particular purchase. MI of
Seller's intangible rights, Co Seller's knowledge as of the due of this Agreement, are solely and
exclusively owned by Seller without any infringement on any rights of others.

d. 'DeWitt' Relationships: Seller does not know of any plan or intentioo of any of
Seller's employees, material suppliers, or customers to sever relationships or misting musts
with Seller or to take any other action that would adversely affect the business of Seller.

e. Distributions and Compensation Payments: Since March 1, 2007, Seller has
not incensed, or *great to any increase in, any salaries or compensations paid or payable to any
of its directors, employees, Or consultants.

1. Claims and Litigation: There arc no lawsuits. threats of litigation, claims, or
other demands affecting or involving Seller Or 49 business, known to Seller as of the date of this
Agreement, arising or awning before the date of this Agreement, except the action =Tided
"ACM Technologies v. Summit Technologies LLC".

g. Seller's Knowledge and Disclosure: Setter does not know, or have mason to
know, of any matters, erecanraters, or other information that has not been disclosed to Boyer and
that would materially and adversely affect the Acquired Assets purchased by Buyer or its
conduct of the buSinesS involving such Acquired Assets. Moreover, no representation or
warranty by Seller in this Agreement, or any documents furnished to Buyer by Seller, cootains or
will anuainany untrue statement of a material fact, or omit to state a material fact necessary to
.make the statements contained in these sources accurate.

Is.	 Real: The obligations of Laser under the Lease, shall be paid in full for the period
through and inciuding the Closing Date.

i.	 Tax Returns nod Andits/Doolcs mid Records:

I. Tee Filings. As or the Closing Date, within the times and in the manner
prescribed by law, Seller shall have filed all federal, state. and local lax roues
required by law and have paid in full all taxes, aixessmems, penalties, and interest
due and payable, including all sales, use, and SirIlilOS taxes, and all payroll and
withholding taxes or similar payments than required to be withheld and paid by
Seller to any tie authority. There are no presort disputes about taxes of any nature
between Seller on the one hand, and any tax authority, on the other. Neither the
Interns) Revenuelervice nee any other tax authority has audited, or is in currently
auditing, any tax return of Seller. No state or other jurisdiction (including any
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local governmental authority) with which Sella has not filed tax returns has
asserted that Seller is subject to taxation by such jurisdiction. No tax authority has
imposed or asserted any encumbrances on any of the assets or properties of Seiler,
other than Ears on real poverty for taxes that ore not yet due.

ii. Books and Records of Seller. Buya agrees to hold Seller's books and
records (the "Records"), at the Premises, at no cost to Seller, until the earlier of:
(i) seven (7) years after thc Closing Date, and (ii) the dale that Buyer vacates the
Premises. Buyer will maintain the Records in the same order and manner as
presently maintained by Seller and shall allow Seller Kass to said- Records
during regular business hours. Buyer shall give Seller 30 days Inkier, notice and
Inopportunity to retrieve the Records, prior to =Kral of any such Records from
the Premises or destruction of such Records.

;Mier C000rrallon / Non-Comilla= Seller agrees and covenants es

a_ Name Change: Seller warrants that it has granted to Buyer Ike exclusive right in
perpetuity to use its aume, "Summit Technologies", as part of Buyer', name for and in
connection with all business of whatever kind and character conducted previously by Sella, that
it has not panted and will not grant to any other person the right to use, and that it will not itself
in the Baum use the name Summit Technologies u part of any lade name. On Buyer's request.
Seller will undertake to change its corporate name to a dissimilar name, and agrees in provide
Buyer, If Buyer so requests, the Certificate of Amendment to affect such name change in order te
penult Buyer to substitute that mune for its own by a eimullanocnn filing with tbc New York
Secretary ofState or by other protective actions.

b. Cooperation: Seller spat to cooperate with Buyer, and on Buyer's reasonable
reqUest, to execute all documents and lake all actions as arc reasonably necessary to perfect and
implement Buyer's full ownership of OA Acquired Assets purchased under this Agreernent, to
protect the good will transferred, and to prevent any disruption of Buyer's business relating to
any of Seller's employees, suppliers, customers, Of other business relationships, provided that
Seller shall have no obligation to commence or prosecute m defend any litigation, arbitration or
proceeding, and shall not be obligated to incur expenses in excess of $5000 in compliance with
this Ankle '7.2. The parties expressly agree that the Seller shall have no obliption to Buyer for
any claims arising out of Intellectual Property, including but not limited to Copyright.
Trademark. or Patents seams made against the Buyer or Seiler after the date of closing.

c. Noe-eonspelition: Seller will not, for a Eve (5) year period- from the Closing
Date, directly or Indirectly, engage in or perform for, or permit its name to be used in connection
with, or carry on, or own any pus of any business similar to the activities, operations, and
business involving the assets sold under this Agreement, as conducted by Seller as of the dale
hmeof.

d. Title to Acquired Assel e: Seller has good and marketable title in and to all of
Acquired Assets free and clear of all encumbrances, except as set forth in Exhibit F attached.

e. Customem and Sales: Exhibit D attached is a correct and current list of all
custom= orSeger, as of the date of Closing,, together with summaries of the sales made to each
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COSIOMer dOrilig Seller's most recent fiseal year. Except- as indicated in Exhibit G, Seller's
officers, directors, and shmeholders have no infornsation, and are not aware of any facts,
indicating that any of these customers intends to cease doing business with Seller or materially
alter the automat of the business such customer is presently doing with Seller.

f. Employment Contract' and Benefits: Exhibit E attached is a list of all of
Seller's employment .enneracts, cake/jo g bargaining agreements, and pension, bonus, profit-
sharing, gock option plans, or other agreements providing for employee remuneration or
benefits. To the beg of Sellers knowledge, as of the date of this Agreement, Seller is not in
default under any of these agreements, nor has any event occurred that with notice, lapse of time,.
or both, would constitute • default by Seller of any of these agreements_ Seller's obligations
=dream agreements shall Can as of the Closing Date, and Seller makes no representation as
to the assigmbility of such agreements.

S . Insurance ?elides: As oldie date of this Agreement, Seller is not in default with
respect to pryment of premiums on any policy of insurance listed on Exhibit C starched, and
there is no claim pending under any such policies, as of the date of this Agreement

h.	 Compliance with Laws: To Seller's knowledge, Seller has complied in
markt respects with all federal, state, and local statutes, laws, and regulations (including any
applicable building, zoning, environmental laws, or other law; ordinance, or regulation) affecting
the business or properties of Seller or the operation of in business. Seller has not received any

• notice assating any violation of any statute, law, or regulation that bas not been remedied before
the dater/ this Agreement.

Agreement Will Not Cause Bread or Violatioe: The execution, delivery, and
' performance of this Agreement by Seller and the consummation of the trenSOC1i0i1S contemplated
by this Agreement will not result in or constitute any of the following: (a) a default or an event
that, with notice, lapse of time, or both, would he a default, breach, or violation of the

• managerneat agreement of Seiler or any lease, license, promissory note, conditions) soles
connect, commitment, indenture, or other agreement, iriStriolICUIL, Or OrranCISIVI to which Seller
is a party or by which any of them or any assets at properties of any of them is bound; (b) an
event that would permit any party to terminate my agreement to which Seller is a party or is
bound Or to which any of Seller's assets is subject or to accelerate the maturity of any
indebtedness or other obligation of Seiler, or (c) the creation or imposition of any encumbrance
on any eche properties of Seller.

j. Authority and Consents: Seller has the right, power, legal capacity, and
authority to enter into and perform its obligations under this agreement (including the sale of the
Acquired Aesen to Buyer), and no approvals or consents of any persons other than Seller is
noxasasy hi connection with the sale of the Acquired Assets to Buyer and the performance by
Seller of its obligations ender this Agreement. The execution, delivery, and performance of this
Agreerneat by Sella and the comummition of the transactions contemplated have been duly

authorized-1re all necessary action an the part of Seiler.

11
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k. Personnel: Exhibit F attached is a list of the names and addresses of all
employees, agents, and tnanufaiurer's representatives of Seller, as of the date of this
Agreement, stating the rates of compensation payable to each.

I. Fall Disclosure: To the best of Seller's knowledge, none of the representations
and wamenties made by Seller in this Agreement, or in any certificate or memorandum famished
or to be fornisAted, contains or will contain any untrue statement of a material fact, or omits to
state a material fact necessary to prevent the statements from being misleading.

12.. Buyer's RtormentationS. %treaties, and covenants. Buyer represents and warrants to
Seller as follows:

a. Statements Correct and Complete: MI stemma:TM contained in this Article 11
are correct sod complete as of the date of this Agreement, and will be correct and complete as of
the Closing Date (as though made then and as though the Closing Date were substituted for the
date of this Agreement throughout this Article il).

b. Organization of Buyer Buyer is a corporation, duly organized, validly existing,
and in good standing under the laws of State of New York.

c. Authorizadoo of Transaction: Buyer has full power and authority to execute
and deliver this Agreement and the other documents in cortnectioo with the transaction
contemplated hereunder and to perform its obligations hereunder and thereunder. This
Agreement and the other documents constitute valid and legally binding obligations of Buyer,
.enforeattge in accordance with their trims and condition".

d. Future Parra-menet: Buyer will make all pilymous and pcdenn WI such
actions as required of it by this Agreement and the other documents.

a. Non-Con travendon: Neither the execution nor the delivery of this Agreement or
any of the other documents or the GOnSUrnniation of the transactions contemplated hereby or
thereby will (a) violate any constitution, law, statute, regulation, order or other, restriction of any
goverrenentel entity to which Buyer is subject or any provision of the catal ytic of
incorporadoo, bylaws or other organizational documents of Buyer or (b) (I) conflict with or
result in e breach of the terms, conditions or provisions of, (ii) constitute a default under, (la)
result in the creation of any lien or encumbrance upon Buyer's assets pursuant to, (iv) given any
third party the right to modify, terminate or accelerate any obligation under, (v) result in a
violation of or ender, or (vi) require any notice under any contract to which Buyer is a party or
by which it is bound or to which any of its assets is subject (or will result in the imposition of
any lien or encumbrance upon any of its assets).

f. Broken No broker, finder or other person acting under Buyer's authority (or the
authority of any affiliate of Buyer) is entitled to any broker's commission Of other fee in
connection with the transactions contemplated by this Agreement for which Seller could be
responsible.

g. Disclosure: The representations and warranties contained in this Ankle I do not
contain any Untrtle Statement of the facts or omit to state any fact ncccssary in order to make the
statements and Information contained in this Article I not misleading.
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h. Sufficient Funds: Buyer has available (oil sufficient funds to consummate the
transactions contemplated hereby, and reasonably Cl(peCti to have sufficient funds available to it
to make all payments due to Seller under this Agreement after the Closing Date.

i. Due Diligence: Buyer has hilly investigated the existence and condition, as of
the date uf this Agmeinent, of the Acquired Assess. and has bad full access to the Acquired
Assets to perform all due diligence that it deems appropriate in connection with the transactions
contemplated by this Agreement, and Buyer acicnowledges that it is purchasing the Acipired
Assets "as is" and "where is", subject to normal wear and tear, without representation or
warmly as to the condition and/or fitness of the Acquired Assets for any particular purpose.

j. Retirement Stoats: Buyer and Seller both acknowledge that Madelyn Helfstein
owns 100% of Sununit Laser Products, Inc, which in turn owns 65% of Seller and has control of
the Seller. As an inducemour to conclude this transaction, the Buyer agrees to continue the
Insurance benefits that Madelyn Helfsiein has received from the Seiler, including Medical
Insurance, tmtil such time as she becomes eligible for Medicare benefits.

13_ nosing

a. The Closing will lake piece at the offices of P&M, 675 Old Country , Road,
Wesibury, New York 11590,- at 10:00 a.m. local time, on March 30, 2007, or at such other time
and plate as Buyer and Seller may agree in writing_

	

b.	 Al the Closing, Seller must deliver or cause to be delivered to Buyer

i.	 Assignments of all personal property leases of Seiler, as lessee, properly
executed and acknowledged by Seller,

An assignment to Buyer of the Lease, duly executed by Lasa;

iii. A bill of sale for the Acquired Assets, duly executed by Seller,

iv. Certified resolutions of Seller, in form satisfactory to counsel for Buyer,
authorizing the execution and performance of this Agreement and all actions to be
taken by Seller under this Agreement;

V. A certificate executed by the managing member of Seller, certifying that
all Sdler's representations and warranties under this Agreement ate DUE as of the
Closing Date, as though each of those repneterstation and warranties 'had been
made on that date; and

vi.	 An opinion of Seller's counsel, dated as of the Closing Date, as provided
for in this Agreement.

c. Simultaneously with the consummation of the transfer, Seiler through its officers.
agents, and argdorm, will put Burt' into MI possession and enjoymail of all Acquired Assets
to be conveyed and transferred under this Agreement.

d.	 Al the Closing, adjustments shall - be made to the purchase price for (I) all
Insurance premiums paid by Seller for the period after the Closing Date, and (ii) all rent,

13
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additional rent, and utilities paid by Seiler and/or Laser, in connection with the Lease of the
Premises, for the period after the Closing Date.

e.	 Al the Closing. Buyer must deliver or cause to be delivered to Seller the
following

I .	 A wire transfer, to such account as Seller shall designate, in the amount of
$50000;

ii. Buyer's duly executed promissory note, dated as of the Closing Date, in
the principal mow of $200,000, in the form of Exhibit B hereto;

iii. A wire transfer, to such account as Seller shall designate, in an amount
equal to the purchase price for the Sold Inventory;

iv. An opinion of Buyer's counsel, dated as of the Closing Date, as provided
for in this Agreement;

v. Certified resolutions of Buyer's board of directors and shareholders, in
form satisfactory to counsel for Seller, authorizing the execution and performance
of this Aptement and all actions to be taken by Buyer under this Agreement and
say other documents to be delivered is connection with this Agreement (the
'Transaction Documents");	 •

vi. A certificate duly executed by Buyer's President, certifying that all
Buyer's representations and warranties under this Agreement are true as of the
Closing Dale, as though each of those representations and warranties had been
made on that date; and

vii. The Corporate Ouranty executed by Uninet Imaging, Inc. in the form of
Exhibit 0 *torched•

14.. poilditiens Precedent To Bur er' kJ? crfer m n re

a. The obligations of Buyer to purchase the Acquired Assets under this Agreunent
am subject to the satisfaction, al or before the Closing, of all the conditions set out below in this
Article 10.

b. All representatioas and warranties by Seller in this Agreement„or in any written
galenical QM will be delivered to Buyer by Seller wider this Agreement ere, to the best of
Sellers knowledge, true and correct in a11 material respects on and as of the Closing Date, as
Molls such representations and warranties were made on and as of that date.

C. On or 'Were the Closing Dale, Seller will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that ii is required
by this Agreement to perform,comply with, or satisfy, before or al the Closing

d. During the period from the execution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operations of Seller, and Seller will not have sustained any material loss or damage to its insured
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or tudneured assets that materially affects its ability to conduct its business or the value oldie
Acquired Assets to be purchased by Buyer under this Agreement al the Closing.

c.	 Buyer will hive received from Seller's counsel, an opinion dated as of the Closing
Date, in fonts sod substance satisfactory lo Buyer and its counsel, that:

i. Seller is a limited liability company duly formed, validly existing, and in
good standing under the laws of New York, and has all requisite power to own its
properties as now owned and operate its business and has the power and authority.
to execute, deliver, and perform its obligations under this Agrr.ement and lo
consummate the transactions contemplated,

The Agreement has been duly and validly euthorized, executed, and
delivered by seller, and is ealid and binding against it end is enforceable against
Seller in accordance with its terms, except as limited by bankruptcy and
insolvency laws and by other lbws and equitable principles affecting the rights of
creditors generally.

Neither the execution or delivery of this Agreement nor the
consummation of the transactions coati:whited by this Agreement will constitute
a default Or on event that would—with notice, lapse of time, OT both—:constitute a
default under, or violation or breach of, Seller's membership agreement or
bylaws, or, to the best of counsel's knowledge, of any indenture, license, lease,
franthiso, encumbrance, instillment, or other agreement lo which Seller is a party
or by which it may be bound.

f. No proceeding before any governmental authority pertaining to the transactions
conternplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material adverse effect on Seller, any of its businesses, assets, or financial conditions, or
the Acquired Assets will have been instituted or threatened before the Closing Date.

g. The execatiom delivery, and performance cif this Agreement by Seller, and the
consummdioa of the transactions contemplated will have been duly authorized, and Buyer will
have received copies of all resolutions of the members of Seller, and minutes pertaining to that
authorization, certified by their respective secretaries.

Is. All necessary agreements and consents of any parties to the consununation of the
bonsai:lions contemplated in this Agreement, or otherwise pertaining to the matters covered by
11, will hive been obleined by Seller and delivered to Buyer.

Seller shall have 'delivered to Buyer all Transaction Doctiments and taken all
action required to be delivered or taken by Seller under this Agreement, as of the Closing Date.
The form end • substanr.e of all certificates, instruments, opinions, and other 'Cranes:don
Documents delivered to Buyer under this Agreement must be satisfactory in all reasonable
respects to Buyer and its counsel.

15.. Condition* Precedent to Seller's Performance

15
cnecein.te-tweerAr.ixoc.sis-nrwroxpa,mesats.e_sita_metee_osar-or.a. I cuelawy

18000165

AA000164



a. The obligations of Seller to sell and deliver the Acquired Assets under this
Agreement as subject to the satisfaction. at or before the Closing, of all thc conditions set out
below in this Ardcle 11.

b. All representations and warranties by Buyer in this Agreement or in any written
statetaten that will be delivered to Seller by Buyer under this Agreement must be true and correct
in all material respects on and as of the Closing Date, as though such representations and
vnuranties were made on and as of that dale.

c. On or before the Closing Date, Buyer will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by Ws Agreement to perform, comply with or satisfy, before or al the Closing.

d. During the period from the execution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results -of
operation. of Buyer, and Buyer will not have sustained any material loss or damage to its assets
dot materially sfrecls its ability to fully perform its obligations under this Agreement at the
Closing and thereafter.

a.	 Seller will have received from Buyer's counsel an opinion, dated as of the Closing
Dale, in form and substance satisfactory to Seller and its counsel, that:

i.	 Buyer is a corporation duly formed, validly existing, and in good standing
• under the laws of the State of New York, and has all requisite corporate power

and authority to execute, deliver, and perform iii obligations uncles this
• Agreement, and to consummate the transactions contemplated.

ii. The Agreement has been duly and validly authorized. executed, and
delivered by Buyer, and is valid and binding against it and is enforceable against
Buyer in accordance with its terms, =cepl as limited by bankruptcy and
insolvency laws and by other laws and equitable principles affecting the rights of

• creditors generally.

iii. Neither the execution nor delivery of this Agreement, nor the
consurnmetion of the transactions contemplated by this Agreement will constitute
a default Of an event' that would—with notice, lapse of time or both—consdluta a
default under, or violation or breach. of, lsayer's articles of incorporation or
bylaws, or, to the best of counsel's knowledge, of any indenture, license, lease,
frenchise, encumbrance, instrument or other agreement to which Buyer is a party
or by which it may be.bound.

No proceeding, before any governmental authority pertaining to the transactions
contemplated by this Agreement or to its conswrimation, or that could reasonably be expected to
raves material adverse effect on Boyer, any of its businesses, assets or financial conditions, will

have bear instituted or *maimed before lire Closing Date.

g.	 The executions, delivery, and performance of this Agreement by Boyar, and the
eonnounation of the Innaartions contemplated will have been duly authorized, and Sella will
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Kave received +Sepias of all resolutions of the board of directors of Buyer, and minutes pertaining
to that authorization, certified by their respective secretaries.

All necessary egreements and consents of any parties to the consummation of the
transsetiorse contonplated in this Agreement, or otherwise pertaining to the matters covered by
It, will bavebeen obtained by Buyer end delivered to Seiler.

Buyer shall deliver to Seller all Transaction Documents and have taken all actions
required to be delivered or au by Buyer under this Agreement, as of the Closing Date. Thc
Conn and substance of all eartificatr-s, instruments, opinions, and other Transaction Documents
delivered to Sam under this Agreement must be satisfactory in all reasonable respects to Seller
and Its counsel.

16.. AddiElike

a. Any controversy or claim arising out of or relating to this Agreement, or its
breach, shall be settled by binding arbitretion in accordance with the commercial rules of the
American Mit:ration Association, and judgment on the award =dived by the arbitrator(s) may
be entered in any court having jtuisdiction. The venue of any arbitration shall be Nassau County,
New York.

17- NO
a. All notices, demands or other communications to be given or delivered under this
Agreement shall be bs writing and shall be personally delivered or. if mailed, sent to the
lbllowing larvae address or to such other address as the recipient party may have indicated to
the sending party in notice given pursuant to this Article 13.1:

IF TO SELLER:
Lewis Het (stein
10 Meadowgate East
Si. James, NY 1)780

with a copy to:

Pryor & Mandelup, LL.?.
675 Old Country Road
Westbury, New York i t 59D
Attn: A. Scott Mandeb*, Esq.
Fax: (516) 333-7333

ii.	 IF TO BUYER:
UI Supplies, Inc.
95 Orville Drive
Bohemia, Nov York 11716
Fax: 	

17
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iii.	 TO UN1NET:
Uninet Imaging, Inc.
11124Washington Boulevard
Culver City, Cal. 90232

b. Any such notice shall be deemed giver' as of the date it is personally delivered or
sent by fax or e-mail to the recipient, or_ one (1) business day aft= being scot to the recipient by
reputable mieruight courier service (charges prepaid), OT four (4) business days after being
mailed to the recipient by certified or registered mail, return receipt requested, and postage
prepaid. If any time period for giving ricibee or taking ration expires on a day which is a
Saturday, Sunday or legal holiday in the State of New York (any other day being • "business
day"), such time period shall automatically be extended to the next business day immediately
following sub Saturday, Sunday or legal holiday.

IL. Constrnetigp 

a.	 Except as otherwise provided herein:

Entire Agreement. This Agreement covers the entire tmderstandings of
Buyer and Seller regarding its subject matter, end supersedes all prior agreements
and understandings, and no modification or amendment of its terms or conditions
shall be effective unless in writing and signed by Buyer and Seller,

Successors and Assigns. This Agreement shall inure to the benefit of,
and is binding on, the respective successors, assigns, distributees, heirs, and
personal representatives of Buyer and Seller,

iii. Headings. This Agreement shall not be interpreted by reference to any of
its titles or headings, which are inserted for imposes of convenience only

iv. Waiver and Release. This Agreement is subject to the wayer and
release of any of Its requirements, as long as the waiver or release is in writing
and signed by the party to be bound, but any such waiver or release shall be

construed narrowly and shall not be considered a waiver or release of any further,
similar, or related requirement or occurrence, unless expressly specified, and no

waiver by any party of any default, misrepresentation or breach of warranty,
covenantor agreement made Otto be performed hereunder, whither intentional or
not, shall be deemed to extend to any prior or subsequent default,
misrepresentation or breach of warranty, covenant or agreement made or to be
performed hereunder or affect in any way any rights arising by virtue of any prior
or subsequent such occurrence;
v. Governing Law and Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choice of law principles. Nassau County, New York shall be the sole venue for
any action or arbitration brought pursuant to this agreement
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vi. Counterparts. This Agreement may be executed 'in one or more
couatemans, each of which shall be deemed an original, but all of which,
together, shall be deemed to constitute one and the 3aate Agreement;

vii. Seventh!lity. Any term or provision of this Apecment that is invalid or
unenforceable in any situation in any jurisdiction shall not affect the validity or
enfotoeability of the remaining terms and provisions hereof or the validity or
enforceability of the offending term or provision in any other situation or 'any
other juristliction if such invalidity or =enforceability does not destroy the basis
of the bargain between Buyer and Seller,

viii. Expense?. Except as provided herein, each of Buyer and Seller will bew
their own costs and expenses (including legal fees and expenses) incurred
connettion with this Agreement and the transactions contemplated hereby;

ix. Construction. The parties have participated jointly in the negotiation and
drafting of this Agreement, and in the event an ambiguity or question of intent or
interpretation prism, this Agreement shall be construed as if drafted jointly by the
Buyer mad Saks, and no presumption or burden of proof shall arise favoring or
disfavoring any party by virtue of the authorship of any of the provisions of this
Agreement;

r_ Exceptions. The word Including" shall mean Including without
Ihnitation", and nothing in any schedule or exhibit attar.hed hereto shall be
deemed adequate to disci= an exception to a representation or warranty made
herein, unless such schedule or exhibit identifies the exception with particularity
and describes the relevant facts in detail;

xi. Incorporation of Exhibits. The exhibit] and any other documents
annexed to this Agreement are incorporated herein by reference and made a part
home

xi WAIVER OF JURY TRIAL EACH OF THE PARTIES HERETO
KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS n. MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY
LITIGATION BASED HEREON OR ARISING OUT OF, UNDER OR IN
Comrst-noN WITH THIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHETHER
VERBAL OR WRITTEN) RELATING TO THE FOFtEGOING, AND THIS
PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO ENTER INTO THIS AGREEMENT;

sill. Termination of COYCiillnii. Representations, and Warranties. The
covenants, representations, end warranties made by Seller and/or Buyer in
Ankles 6 and 7, shall terminate as of the Closing, and Buyer shall have no right
to seek indemnification based on a breach of a representation and/or warranty

19
C.100CUME-IVIZIVAZ-IILDCALS-IrrarapV.PcurabelSurvintIACNOOpp_03474?..dce % ljuseanty

18000/69

AA000168



mode by Seller herein or in any other document entered into by Seller in
connection herewith; and

iciv. No Impediment to Liquidation, Nothing herein shall be deemed or
construed so as to limit, restrict or impose any impediment to Seller's right to
liquidate, dissolve, and wind up its affairs and to cease all business activities and
operations at such time as Seller may determine folitivring the Closing.

IN WITNESS WHEREOF, the parties have ezbcuted this Agreeman as of the day and
year fast written above.

SELLER:
Dated: Bohemia, New York

Much 2007	 Summit Technologies LLC

Dated:	 New York
Much 2007

By: 	
Lewis B. Helfstein, Marsaging Member

BUYER:

U/ Supplies, inc.

By: 	
N esi or Saporiti, President
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EXHIBIT G

GUARANTEE of UNINET IMAGING, INC.

GUARANTEE, dated BS of March 30, 2007, by UniNet Imaging, Inc., a California corporation
having an office at 11124Washington Boulevard, Ctdver City, Cal. 90232 ("Guarantor"), to
Summit Talmologies 1.1.4, a New York limited liability company, having an address at 10
Mcedowgale East, St. James, New York 117110 (Summit).

rti ESSETH;

WHEREAS, concurrently herewith, Summit is selling certain business assets to Ul
. Supplies, inc. rum having an address at 95 Orville Drive, Bohernia,New York 11716,
pursuent to an Agreement for Purchase of Assets, dated as of March 30, 2007 between Surrunit,
as seller, and Ul, as iniyer(the "Agreement"), and

WHEREAS, the sale of assets by Summit to Ul under the Agreement is being closed
concurrently herewith; and

WHEREAS, a portion of the purchase price under the Agreement is being paid by 1.11s
delivery, cancorrendy herewith, to Summit's attorney, as escrow agent, of a promissory note (the
••Note") mat& to Swmznii.in the amount of $100,000; end

WHEAEAS, in consideration of Summit's sate of assets to U1,131 has agreed to perform
certain other obligations provided for in the Agreement, and has delivered, conettnendy
bercwith, 10 SUMMiet attorney. as escrow agent, an affidavit of confession ofjudgment (the
"Judgment"), in the amount of S100,000, as collateral =unity for 1.11's obligations under the
Note: and

WHEREAS, in order to induce Summit to cater into and perform the Agreement,
Guarantor has agreed to give this Guaranty of payment of the obligations of Ul under the
Agreement, the Note, and the Judgment-,

.•
NOW THEREFORE, in consideration of Ten Dollars, and other good and valuable

consideration, the receipt and sufficiency of which hereby arc acknowledged, Guaramor agrees
as follows:	 •

1. Guarantor does hereby unconditionally guaranty to Sumgait the due and
punctual payment or. (a) all raincipal and interest evidenced by the Agreement, all extensions,
innevrais or reAnourangs thereof, whenever due and payable, all expenses of collection of the
amounts due wader the Agreement; and of enforcement of the same and of this Guaranty,
including reasonable nUorneys' fees (each, an "Obligation", and collectively the "Obli Wens").

21
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2. This Guaranty is irrevocable. contineieg, indivisible and unconditional and,
ace% as otherwise provided herein, may be proceeded upon immediately after failure by Ul to
pay any of the Obligations, NA/or upon the occurrence of an "Evan of Default'. as defined in
the Agreement, without any prior action or proceeding against UI The Guarantor hereby
corsents to and waives notice of the following, none of which shall affect, change or discharge
lho liability of the Gusrantor heretinder: (a) any &Bilge in the terms of any alp-cement between
Ul and Summit; end (b) the acceptance, alteration. telease or substitution by Summit of any
sacurity for die Obligations whether provided by the Guarantor or any other person.

3. Guarantor hereby expressly waives the following: (a) acceptance and oars of
acceptance of this Guaranty by Summit; (b) notice of extension of lime of thepaymeat of, or
renewal or alteration of the terms and Conditions of, any Obligations; (e) notice of any demand
For payment, (d) notice of default or nonpayment as to any Obligations; (e) all other notices to
Aid the Cruatsulcir might otherwise be entitled in connection with this Guaranty or the
Obligations of Dl hereby guarantied; and (I) trial by jury and the right thereto in any action OT
proceeding of any kind or nature, arising on, under or by reason of, or relating in any way to, this
Guaranty or the Obligations.

4. Guarantor has not and will not set up or claim any defease, counterclaim, eat-
off er caw objection ofany kind to any suit, action or proceeding at law, in equity, or otherwise,
or to any drunand or claim that may be instinued or made under tad by virtut of this Guaranty.
All fermata of Summit by mason of or under this Guaranty are separate and cumulative
remedies, end it is agreed that no one of such remedies shalt be deemed in exclusion of any other
remedies available to Summit.

5. Guarantor represents and warrants that the Guarantor has full power and
authority to execute, deliver and perform this Guaranty, and that neither the execution, delivery
nor perfOIMILDte of this 01.1111110 will violate any law or regulation, Or any order OT doer= of
any court or governmental authority, or will conflict with, or result in the breech of, or cohstinne
• default under, any agreement or other insmunent to which the Guarantor is a party or by which
Guarantor may be bound, or will result in the creation or imposition of any lien, claim or
encumbrance upon any property of Guarantor.

6. This Guaranty oraynot be changed or terminated orally. No modification or
waiver of say provision of this Guaranty shall be effective unless such modification . or ivaiver
shall be in writing and signed by Sionmil,- and the Wm shall then be effective only for the period
and on the conditions and for the specific instances and ptoposes specified in such writing. No
mime of dealing between Guarantor and Sumo it in exereisiog any rights or remedies hereunder
shell operate se a waiver or preclude the exercise of any other rights or remedies hereunder.

7. This Guaranty shall be construed io accordance with, and governed by, the
subotantive WINS of the Stith of New Yorlc, exclusive of choice of law principles. No invalidity,
Irregularity, illegality or unenformabllity Many Obligation shall affect, impair or be a defense to
the eaforambility of this Guaranty. Notwithstanding the invalidity, Irregokrity, illegality or

•
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insaifonseability of any Obligation °fill to Summit, this Guaranty shali remain in full fora and
effect and sindi he binding in accordance with its terms upon Guarantor and the heirs, excortors,
tulmhtishutors, successors and assigns of Guarantor.

This Guaranty shall he binding upon and inure to the benefit of Summit trai its
respecti. as heirs, executors. admtrators, successors and assigns.

IN WITNESS WHEREOF, Guarantor has given and executed this Guaranty as oldie

data Ern shove written.

ID the presence at
UniNat Imaging, Inc.

23
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PAGMR&31-91M41"--U-MEME

I, Lewis Ifelfstein, hereby declare 45 follows:

I.	 I have petsonal knowledge of nudters stated herein and mil competent

to testify to the same.

2. Dun an attorney and am admitted to practice in all courts in the State of

New York, and am a Defendant in Ira and Edythe Family_allst v ilePtelaet al., Nevada

District Court OM No /4.5g1.403, inDepartment XL I PM also the managing agent of

Sumrait Technologies LL.C. ("Summit")

3. In 2004, I negotiated the purchase of certain assets, including intellectual

propealy, (Business Assets") owned and developed by Plaintiffs, which were exchanged

for an interest in Summit Technologies, LLC C'2004 Sale). The patios entered into a

series of agreements, in which among other things, Plaintiff's transferred diek assets

ATMI I446:51.41 Data Center, Inc. to Summit Technologies LLC. This resulted in Mr.

Seaver obtaining an ownership interest in SU/WW1 and a separate Consulting and Non-

Competition Agreement ("Consulting Agreement")

4,	 The Consulting Agreement and the attendant relationship With Seaver

were considered an asset of Summit. It provided Summit a business advantage because

-it provided Summit scoots to Mr. Seaver's intellectual expertise and reputation in the

Imaging industry; it reshicted Mr. Seaver's abilities to disseminate infom2ation about the

company and its products; and, it kept Mr. Saver item competing with Summit. :1

entered kno a similar Committing Agreentent with Summit.

S.	 I was responsible for the drafting of the Consulting Aareement. The
consulting agreement was never an Employment Agreement, and at no this was Seaver
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ever an employee of Summit.

6. The anti-assignment provision in the Consulting Agrewnents was for the

benelit of Seaver and &midi, and Summit waives any claims with respect to the

testimonials of h.

7. In 2007, an agreement was entered into between the unmet Defendants

and Summit Technologies, wherein Uninet purchased the assets of Sununit. (The '7007

itie") I was niePcniibk for negotiating and approving the Agreements for the 2007 Sale

on behaWof Summit. Ay part of the 2007 Sale, Uninet negotiated =placement consulting

agreements between Uninet, myself and Mr. Seaver. I executed a swim:mem consulting

agreement with Uninet on my own behalf. There were negotiations between Uninet and

Seaver for a replacement agreement, but to the best of my knowledge was no such

agreement was signed.

8. It is my undemanding, that subsequent to the 2007 Sale to the Uninet

'Defendants, Seaver has communicated directly with Minot, and that thin,* promoted

their acquisition of Summit, including Summirirelationship with Seaver. To the best of

my knowledge, Seaver has upheld his obligations under the Consulting Agreement to

Summit end to Uninet.

I declare under the penalty of perjury that the foregoing is true and COMM.

Robert/ tielbtain dec.
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RPLY
1. Hanel Oakes, Esq.
Nevada Bat No. 1999
FOLEY & OAKES, PC
850 East Booneville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2070
Fax: (702) 384.2128
raike@foleyoakes.com
Attorneys far Lewis Hefttein, Madalyn
lierstein, &Nun' LaSer Products, Inc,
Summit Technologies, LIE,
Defendants/Cross-Defendants

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION,

Plaintiffs,
vs.

LEWIS HELFSTE1N, MADALYN
MILFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC, UI
SUPPLIES, UNMET IMAGING, INC.,
NESTOR SAP'ORIT1 and DOES 1 through 20,
and ROE adds 21 through 40, inclusive,

Dofendtut

U1 SUPPLIES, UNMET IMAGING, INC.,
NESTOR SAPORIT1,

Counterclaimants,
vs

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION, and
ROE CORPORATIONS 101-200,

Counterdefendants.

CASE NO. A587003
DEPT NO. XI

MMREgEr2MadaMi
MADALYN,

MWriffir-MagriASER.
PRODUCTSJNe. AND swaser 
LEcHNoLoors,  LLC'S REPLY 
BI_MI.MINOION FOR STAY OR 
DISMISSAL. AND TO COMPEL 

_MRATION 

DATE:	 May 25, 2010
TIME:	 9:00 a.m.

DISTRICT COURT
CLARK COUNTY, NEVADA

FOLEY 28

OAKES 1 of 9
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I UI SUPPLIES, UNINET IMAGING and
NESTOR SAPORITI,

2

3
Cross-Claimants,

4 V3.

5 LEWIS IIELFSTEJN, lvIADALYN

6
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., mem TECHNOLOGIES, LLC,

7 Cross-Defendants.

B

9 MOSS-DEFENDANTS, LEWIS HELFSTEIN, MADALYN LIELFSTEIN,
SUMMIT ODI.__.	PRODUCTS, INC. AND SUMMIT TECHNOLOGIES, LLC'S

REPLY BRIM? ON MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION

COMES NOW Cross - Defendants, LEWIS HELFSTEIN, IvIADALYN HELFSTEIN,

SUMMIT LASER PRODUCTS, INC., and SUMMIT TECHNOLOGIES, LLC, ( collectively

ieferred to herein as "the Summit Parties"), by and through their attorneys, J. Michael Oakes,

of the law firm of Poky & Oakes, PC, and hereby submit their Reply Brief on Motion for Stay

or Dismissal, and to Compel Arbitration.

DATED thisM day of May, 2010.

FOLEY & OAKF-S PC

20

ichael	 Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
(7(2) 384-2070
Attorneys for Lewis Hetfstein, Modalyn
Herstein, Summit Laser Products, Inc.,
Summit Technologies. LLC,
Cross-Defmdants
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MEMORANDUM OF POINTS AND AUTIIORITIES

II
INTRODUCTION

The Opposition in this case has failed to establish any reason why the Court should not

grant the Motion. The existence of a valid arbitration. agteement has been admitted, and in

accordance with NRS 38.221, the Court should grant this Motion.

The opposing parties have attempted to argue that the moving parties are somehow

"indispensible" parties, that the action cannot proceed in their absence, and, therefore, the Court

should ignore the arbitration agreement. This argument is flawed in two critical respects. First,

a Crosschtim or Third Party Claim for indemnity or contribution is a "permissive" claim, not a

"compulsory" one, and there is no Nevada case standing for the proposition that a party who may

be liable to. a defendant for indemnity or contribution is an "indispensible" party. Second, even

If the MOVatall were "indispensible", there is no law to support the novel proposition that being

"indispensible" negates a party's valid agreement to arbitrate disputes.

The Crossclaim against the moving parties is severable from the claims asserted against

the Defendants by the Plaintiffs. The granting of this Motion will not interfere with the

adjudication of Plaintiffs' case.

Finally, the opposing parties have argued that the venue provision, which requires that

any dispute between the moving parties and the Crossclaimtuns be adjudicated in Nassau

County, New York, is unconscionable. This argument is, itself, unconscionable. The Agreement

for Purchase and Sale of Assets was an agreement between two sophisticated parties, both of

whom were domiciled in New York. The Crossclaimant was the "buyer" in that transaction, and,

as sack if anyone had a superior bargaining position, it was the buyer. Thus, the Court should

honor the choice of venue clause that was contained in the Agreement.
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1	 The venue issue goes primarily to the question of whether to dismiss or stay the

2 Crosselain In light of the choice of venue provision, this Court would not be the appropriate

3 court to determine whether to confirm an arbitration award. Instead, venue for confirmation of

4
any arbitration award would be Nassau County, New York. Thus, the appropriate remedy in this

5
arse is dismissal of the Crossclaim, rather than a stay thereof.

6

7

	

a	 LEGAL ARGUMENT

	9	 A. 38221 requiresM the Court to enforeths_Mg igajnAmetnmt.

10
NRS 38.221(1)(b) states, upon receiving an opposition to a motion to compel arbitration,

11
"the court duz proceed summarily to decide the issue and order the parties to arbitrate unless it

12
u finds that there is no enforceable agreement to arbitrate."

	

14	 In this case, the existence of the Agreement to arbitrate is admitted, and it governs the

15 dispute raised in the Crossclaim. The Agreement containing the broad form mandatory

16 arbitration clause is the very same agreement that is the subject of the Crossclaim, which

17
alleges in Paragraph 10 that "Cross-defendants breached the term of the Sales Agreement by

111

19 
exposing Cross-claimants to alleged damages by Plaintiffs related to the Consulting

20 Agrecalem'

	

21	 SIM the opposition has not shown that there is "no enforceable agreiment to

22 arbitrate,' the statute requires that the arbitration provision be enforced and that this motion be

23 granted.
24

The Opposition goes to great lengths to argue that the claim of the Plaintiffs against the
25

Cross-claimants is frivolous, as would be any defense of the Crossclaim by these moving
26
27 parties. Obviously, these contentions arc disputed, but the MUM important point for this

28
modon is that the merits of the various claims have nothing to do with whetter to enforce the

FOLEY II

°ARMS II 4 of 9

AA000179



agreement to arbitrate. NRS 38.221(4) states that "The WWI may not refuse to order

arbitration because the claim subject to arbitration lacks merit or grounds for the claim have

not been established." Determining whether the claims or defenses are meritorious will be the

job of the arbitrator.

Finally, the Opposition has argued that, because the moving parties are "indispensible",

it is necessary that the Court either dismiss the Plaindffs' case or refuse to honor the

arbitratkin agreement. However, as would be explained more fully below, there is nothing

Indispensille" about a party against whom a claim for contribution or indemnity is being

asserted. To the contrary, claims for contribution and indemnity are not compulsory claims,

and any such claims can be severed from the underlying claim asserted by a Plaintiff against

the Defendants of their choosing. On this point, NRS 38.221(7) states that "If the court orders

arbitration, the court on just terms shall stay any judicial proceeding that involves a claim

subject to the arbitration. If a cLaim subject to the arbitration is severable, the mart may

limit the day to that daho."2

'The Opposition mischaractesizes the nature of the claims of the Plaintiffs. signing that. since the
Definxbuts/Crom-claimanta did not assume the Consulting Agreement with the Plaintiffs, they have no liability to
them. However, there is a great deal more to the Plaintiffs' claims against the Cross-claimants, as they will
seflain to the C..otirt.

2 Of COMM in this case, due to the venue provision contained in the Agreement, the moving Parties are asking
Air a dlonimid, rather than a stay pending arbitration,
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1	 B.	 Claims for contribution and indemnity are not oannalsory claitns, and may
be severed from the underlying case.

2

3
	 In opposing this Motion, the Cross-claimants have described their claims as follows:

4	 ". . . the first eight claims arise under Nevada Rule of Civil
Procedure 13(h). The remaining claims arise under Nevada Rule of

5	 Civil Procedure 14(a) based on a theory of indemnification, which

6	
constitute third-party claims." (see page 7 of Opposition)

7	 Under NRCP 13(h), "persons other than those made parties to the original acdon

be made parties to a counterclaim or crossclaim in accordance with the provision of Rules 19

9 and 20." Thus, unlike compulsory counterclaims, which are made under NRCP 13(a), and

10 which must be asserted, the claims asserted under NRCP 13(h) are permissive in nature.
11

12
	 Similarly, under NRCP 14(a), "at any time alter commencement of the action a

13 defending party, as a third-party plaintiff, may cause a summons and complaint to be served

14 upon a poison not a party to the action who is or may be liable to the third-party plaintiff for

15 all or part of the plaintiff's claim against the third-party plaintiff.* Again, the use of the word

16 "may." indicates that the claim is permissive, and, furthermore, NRCP 14(a) contemplates that

17 "any party May move to strike the third-party claim, OT for its severance or separate trial."

19	
Thus, contrary to the unsupported conclusion urged by the opposing parties, the case

20 between the plaintiff and the defendants can proceed forward without the moving parties.

21	 C.	 The forum selection clause was part of a freely negotiated agreement.

The Agreement for Purchase and Sale of Assets was an agreement between a New York

23 limited liability company and a New York corporation. In addition to the provisions calling
24
25 for mandatory arbitration of any disputes, the agreement contained the following ' provisions,

26 showing the sirong connection of the parties to New York:

27	 1) The rust page of the Agreement recites that it is made at 'Bohemia, New York"
between a New York limited liability company and a New York corporation.

28
FOLEY

OAKS
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2) Section 8.2 stator "Buyer is a corporation, duly organized, validly existing, and in
good standing under the laws of the State of New York."

3) Section 12.1 states "Any controversy or claim arising Out of or relating to this
Agreement, or its breach, shall be settled by binding arbitration . . . The venue of
any arbitration shall be Nassau County, New York."

4) Section 13.1 provides for the manner of giving notices, and states that notices to
buyer shall be sent to "Ul Supplies, Inc., 95 Orville Drive, Bohemia, New York,
11716."

5) Section 14.1 (e) states "This Agreement is made in, and shaft be construed under,
the substantive laws of the State of New York, exclusive of choice of law
principles. Nassau County, New York shall be the sole venue for any action or
arbitration brought pursuant to this Agreement."

6) Section 14.1 (i) states "The parties have participated jointly in the negotiation and
drafting of this Agreement, and in the event an ambiguity or question of intent or
Interpretation arises, this Agreement shall be construed as if drafted jointly by the
Buyer and Seller, and no presumption or burden of proof shall arise favoring or
disfavoring any party by virtue of the authorship of any of the provisions of this
Agreement."

Thus, in summary, the Agreement for Purchase- and Sale of Assets had strong

connections to the State of New York. This was a one time agreement, rather than being a

form contract that was used repetitively on a "take it or leave it" basis. The Agreement itself

recites that *the parties have participated jointly in the negotiation and drafting- of this

Agreement. . .*

These facts are in direct contrast to the facts described in Tardy Computer Leasing 

Terina's Pizza, 105 Nev. 841, 784 P.24 7 (1989), the primary case relied upon in the

Opposition. In Tandy, a Las Vegas pizza company leased computer equipment for use in their

Las Vegas phza parlors. The lease came about by visiting the Radio Shack computer center in

Las Vegas, Nevada. The lase agreement was a standard form contract that contained a forum

selection clause which etated jurisdiction would be in Texas and venue in Fort Worth, Texas.
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I Upon entry of default judgment in Texas against the lessee, the lessor sought to domesticate its

judgment is Nevada.

The Nevada Supreme Court affirmed the setting aside of the foreign judgment, and

determined that the Texas courts had no personal jurisdiction over the Nevada lessees, and that

the Texas judgment was in violation of their due process rights.

The facts in this case are not anything like the facts described in the Tandy decision,

and there is nothing about the transaction before the Court that would render the foram

selection clause unconscionable. Therefore, the Court should recognize the fully negotiated

agreement between the parties, and dismiss this action.

DATED this PII-day of May, 2010.

FOLEY & 0

• Michael Oakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
(702) 384-2070
Attorneys for Lewis HeOtein, Madalyn
Helfttein, Summit Laser Products, Inc.,
Summit Technologies, LLC.
Cross-Defendants
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CER'rEFICA.TE OF SERVICE BY MAIL AND BY FACSIMILE

I hereby certify that a true and correct copy of the foregoing CROSS-DEFENDANTS,

LEWIS HELFSTEIN, MADALYN HELFSTE1N, SUMMIT LASER PRODUCTS, INC., AND

SUMMIT TECHNOLOGIES, LLC'S REPLY BRIEF ON MOTION FOR. STAY OR

DISMISSAL AND TO COMPEL ARBITR.ATION was served to those persons designated

below on the •j1 fLacday of	 2010:

	 •	 By placing a copy in the United States mail to the following parties and/or their
attorneys at their last known address(es), postage thereon fully paid,
addressed as follows below.

By faxing to an operable facsimile machine of the following parties and/or their
attorneys at the fax numbers designated below. A copy of the transmit
confirmation report is attached hereto.

Gary E. &twitter, Esq,
Michael B. Lee, Esq.
Kravitz, Schnitzer, Sloane & Johnson Chid.
8985 S. Eastern Avenue, Suite 200
Las Vegas, NV 89123
Facsimile No. 702-362-2203
Attorneys* Defendants Elf Supplies, Unmet
Imaging wad NestorNestor Saporiti

Boon L Ames, Esq.
Jonathan]). Blum, Esq.
Tharpe & Howell
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129
Facsimile No. 702-562-3305
Attorneys for Plaintiffs

An Employee Of gleykes,-PC
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Jeffrey R. Aihregts, Esq.
Santoro, Drigp, Walck Kearney,
Holley & Thompson
400 South Fourth Street
Third Floor
Las Vegas, NV 89101
Facsimile No. 702- 791-1912
Attorneysfor Plaintiffs
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PY DISTRICT COURT
CLARK COUNTY, NEVADA

* * * * *

IRA AND EDYTHE SEAVER
FAMILY TRUST, et al.

Plaintiffs	 CASE NO. A-587003

vs.
DEPT. NO. XI

UI SUPPLIES, et al.
Transcript of

Defendants
	

Proceedings

And related cases and parties 

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

HEARING ON MOTIONS

TUESDAY, MAY 25, 2010

APPEARANCES:

FOR THE PLAINTIFF:

FOR THE DEFENDANT:

COURT RECORDER:

JILL HAWKINS
District Court

JEFFREY R. ALBREGTS, ESQ.
BRIAN ANDERSON, ESQ.

MICHAEL B. LEE, ESQ.
JOHN M. OAKES, ESQ.

TRANSCRIPTION BY:

FLORENCE HOYT
Las Vegas, Nevada 89146

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, TUESDAY, MAY 25, 2010, 950 A.M.

(Court was called to order)

THE COURT: Seaver Family Trust versus UI Supplies.

MR. ANDERSON: Your Honor, Mr. Albregts I know

wanted to be here. Could you trail us for --

THE COURT: Even though his cell phone went off

during my hearing already this morning?

MR. ANDERSON: If you want to go forward with it, we

can.

THE COURT: Well, let's wait for him.

(Court recessed at 9:50 a.m., until 10:19 a.m.)

THE COURT: Is anybody here on Seaver versus UNI

Holdings?

' MR. ANDERSON: There's Mr. Albregts. Yes.

THE COURT; Is everyone here?

MR. OAKES: Good morning, Your Honor. Michael Oakes

representing Lewis Helfstein, Madalyn Helfstein, Summit

Technologies, and Summit Laser Products.

MR. LEE: Michael Lee representing Uninet

defendants.

MR. ALBREGTS: Jeff Albregts on behalf of the

plaintiffs. My apology for being late and my earlier cell

phone faux pas, Your Honor.

THE COURT: All right. Mr. Oakes.

MR. OAKES: Your Honor, I have a motion to compel
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arbitration or for stay or dismissal. The basis is a written

agreement provides for mandatory arbitration of disputes

between our respective clients. It also provides that venue

for any litigation or arbitration shall be Nassau County, New

York. It is a contract between two New York entities. The

Court should enforce it. As a remedy here I think it would be

a waste to merely stay the case, because if this goes to

arbitration and then needs to be confirmed, the place to do

that is Nassau County. And therefore we're asking for

dismissal without prejudice at this time.

THE COURT: Okay.

MR. LEE: Good morning, Your Honor. Michael Lee.

I'll try to be brief today. As we appeared before you last

Thursday I indicated that this was a case that was completely

a fraud case brought by the plaintiff. In particular, the

exhibit attached to Mr. Helfstein's motion here contains the

exhibit that says that the consulting agreement with our

receiver isn't being assumed. The only reason I bring that to

your attention is that we did not bring a lawsuit in this

case. We did not choose Nevada as the jurisdiction. We did

not choose Nevada as the venue.

What happened in this case is that Mr. Seaver and

his -- the other plaintiffsfiled a complaint in Nevada

against our -- against my clients and against Mr. Helfstein.

In that complaint he asserts that there are allegations
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arising out of the consulting agreement. Within the

consulting agreement, the plain language, it contains a choice

of venue clause that states that Nevada is the jurisdiction.

Under the Rules of Civil Procedure 13(h), 14(a), we

have the right to bring a cross-claim against Mr. Helfstein

which does not arise under the asset purchase agreement.

As I put in my brief, the claims under 13(h) claim

that Mr. Helfstein is an indispensable party to the claims

that Mr. Seaver is bringing against our clients. In that

light we wanted to brief -- briefly over the facts of the

case, there was a consulting agreement entered between these

two parties in 2004. In that it set certain obligations

between the parties. Our client was not a party to that

agreement.

In 2007 our client entered into the asset purchase

agreement with Mr. Helfstein and his entities. Within that

agreement, as I stated to you earlier, which his exhibits

clearly demonstrate, we did not assume the consulting

agreement with that party.

THE COURT: And that's the fully initialed

Exhibit E?

MR. LEE: Fully initialed Exhibit E, yes.

What's also notable about that Exhibit E is that the

plaintiff had notice of this document back in December of

2007. It's part of their initial production of documents.
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Just also indicating the frivolous nature of the lawsuit.

Now, in terms of the motion before us today, the

choice of venue, the arbitration clause, that would be all

great if we brought this claim. We didn't. This case arises

under the consulting agreement, and under the consulting

agreement it sets Nevada as the jurisdiction. Mr. Seaver in

some type of procedural maneuvering decided to dismiss Mr.

Helfstein from this case. I believe it's collusion between

the two of them to direct their damages towards our clients

because he has the deeper pockets. Ultimately, as I stated

before, under the Nevada Rules of Civil Procedure we have a

right to seek the cross-claims against him because he's an

indispensable party, which is an issue to my countermotion.

Also, under Rule 14(a) we have the right to seek to

indemnification claims against him if we're liable for any

damages to the plaintiffs. As we stated and their documents

clearly show, we never assumed those -- that agreement, so we

shouldn't have any damages owed to them under those

agreements.

Now, if you agree that the choice of forum is

correct and the asset purchase agreement is correct, then my

countermotions come into play. The first countermotion is to

stay the proceedings that the plaintiff had filed against my

client. Under the --

THE COURT: Let's talk about the arbitration
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provision for a minute. Is it your position that because this

is essentially an indemnity claim that it is not a controversy

or claim arising out of or relating to the asset purchase

agreement?

MR. LEE: Well, the dispute in this matter arises

out of the consulting agreement, not the asset purchase

agreement.

THE COURT: So that would be yes, Judge, that's my

position?

MR. LEE: My position is that the way that you're

construing it is -- if you construe it globally, yes. There

is the asset purchase agreement that says that any dispute,

any claim has to be arbitrated. But we're not the plaintiff

in this case. We're bringing a compulsory claim against the

Helfstein defendants. This is arising out of the plaintiffs'

action, which arises out of the consulting agreement. We are

not a party to the consulting agreement. And that's why when

I go to my countermotions here the Helfstein defendants are an

indispensable party under Rule 19.

Under Rule 19, it also relates back to Rule 13(h),

that if someone is an indispensable party, then they can be

added to a party -- added as an additional defendant in this

action. Which has occurred.

Now, when you're asking about the arbitration

clauses, the plaintiffs in this case don't have any standing
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to assert a cause of action under the asset purchase

agreement. What they're bringing is the cause of action under

the consulting agreement. I don't want to go in circles here,

but under that agreement this jurisdiction is proper. Under

the Nevada Rules of Civil Procedure, under the rules of

efficiency, under the rules of simple fairness, the Helfstein

defendants are a proper defendant in that case, and

arbitration enforcing and compelling the arbitration is

proper.

Now, on the other hand, if you find that the asset

purchase agreement controls, that arbitration clause controls,

then the action that Mr. Seaver and the plaintiffs are

bringing against my client should be stayed. They should be

stayed because the ultimate issue that they're bringing causes

of action against us relates to the asset purchase agreement

whether or not we assume the consulting agreement. Which the

plain language clearly states it doesn't, and there's no

dispute on this side of the table that says that we assumed

it.

On the other hand, if you agree that it controls and

they're also the indispensable parties, then plaintiffs'

action against us should be dismissed because it's improper --

or it's impossible for them to go ahead and bring the

Helfetein defendants into this case.

I will then turn it over to Mr. Albregts.
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THE COURT: No, not Mr. Albregts. Mr. Oakes.

MR. LEE: Mr. Oakes. Excuse me.

THE COURT; Mr. Albregts doesn't care.

MR. OAKES: Your Honor, I don't know how far I need

to go. An indemnity claim is not a compulsory claim, it's a

permissive claim, as Your Honor well knows.

THE COURT: I know that. And I know that there's

nothing that requires us to resolve them all at the same time.

It just makes a lot more sense to resolve them all at the same

time.

MR. OAKES: Doesn't make sense when you have a

contract that says you'll resolve your dispute in another

jurisdiction. And that's what we're asking you to enforce,

Your Honor.

THE COURT: Okay. Here the provision in the asset

purchase agreement is not the basis for the claims that had

been made in this case. For that reason the Court is

declining to grant the motion to compel arbitration.

MR. LEE: You want me to prepare the order?

THE COURT: Sure.

All right. Did you get my message about the

stipulated protective orders that you gave me, that I need a

two-stage disclosure and if you have questions talk to the

guys over in that corner or the guys over in that corner on

the back row about confidential and highly confidential
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documents.

UNIDENTIFIED SPEAKER: Which one of the guys, Your

Honor?

THE COURT: Well, any of the guys of that case.

They have made it an art form.

MR. ALBREGTS: I've learned that recently, and I'm

led to believe, Your Honor, that we got our two versions over

there like you wanted, and I thought -- I won't speak for --

THE COURT: The note I have is I received a revised

protective order from the plaintiff but not the defendant.

And since Mr. Oakes is now part of the case at least for the

moment, he probably should be involved in the process.

MR. LEE: I believe the email to your office went to

Mr. Anderson.

MR. ALBREGTS: I'm the plaintiff, so I got mine and

yours. I was in trial Thursday and Friday, Your Honor. I

apologize.

THE COURT: You did what you were supposed to.

MR. LEE: So you just want us to meet and confer and

see if we can reach another --

THE COURT: Yeah. I need two stages, because not

all of the documents will be information that Mr. Seaver

cannot see. Some of the documents may be documents Mr. Seaver

cannot see.

MR. LEE; Thank you, Your Honor.
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MR. OAKES: Thank you very much, Your Honor.

THE COURT: Have a nice day.

MR. ALBREGTS: So am I -- I'm sorry. Am I to

provide another -- I apologize -- protective order to you?

THE COURT: You did well.

MR. ALBREGTS: Thank you, Your Honor.

THE PROCEEDINGS CONCLUDED AT 10:28 A.M.
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

:190 ,4640.4klapw. -*typo-	 9/22/10

FLORENCE HOYT, TRANSCRIBER	 DATE

11

AA0001 95



•Bectronnely Hied
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NEW -
GARY E. smarm, ESQ.
Nevada Ref No. 395
MEETAEL B.113E, ESQ.
Nevada Bar No.-10122
ICRAVITZ, SCHNITZER; SLOANE,
& JOHNSON, CHID.

8985 S. Eastern Ave., Suite 200
.Las Vegas, Nevada 89123
Telephone: (7(2) 222-4142
Facsimile: (702) 362-2203
Email:	 gar.hnitzcs@kaaattomers.00in

COM
Attorteeys for
Uninet Imaging and Nestor Sgporiti

D1STR/CT COURT
CLARK COUNTY, NEVADA

IRA AND myniE S1BAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION •

va.

LEWIS BELFSTEIN, MADALYN HELFSTEIN,
swear LASER PRODUCTS, INC., SUMMIT

' TECHNOLOGIES 1LC, Ul SUPPLIES, water
IMAGING, INC., ialsroat SAPORril and tem
1 through 20, and ROE entities 21 through 40,
inclusive,

Defendants.

U3 SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORM

Counter-Claimants
vs.

/RA AM EDYTHE SEAVER FAMILY TRUST,
IRA SHAVER, CIRCLE CONSULTING
CORPORATION; and ROE CORPORATIONS
101-200.

Combs-Defendants

.Cage No. A587003

Dept. No. ET

Date of Hearinx May 25, 2010

Time of Hearing 9:00 cm.

NOTICE OF EMMY OP ORDER
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KRAVITZ SCEEPUIZER SLOANE,
& JOHNSON, CHID.

UI S'UPPUPS, UNMET IMAGING AND.
NESTOR SAPORITI

2
Cross-Claimants

3
VS.

LEWIS HELFEITON, MADALYN HELFSTEN,
5 SUMMIT LASER PRODUCTS, INC., SUMMIT

TEcEwowarps up,
6

Cross-Dekodects

C • EM: C	 E ff	 a 3/1

YOU AND EACH OF YOU, will please take notice that an Older Denying Motion to Stay-or

Diarnisi was entered in this matter au June 15, 2010. A copy ofsaid Order Denying Motion to Stay Of

Dismin is attached hereto and incorporated herewith by reference.

DATED this	 day of June 2010.
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Byron L Aares, 	 (NBN 7581)
Jamul= D., Blum, 	 (NBN 9515)
1HARPE & H
3425 aiffShadows Parkway, Suite 150
Las V	 Nevada 89129
Tel:	 r 562-3301
Fax:	 i 562-3305

CERTIFICATE OF MAILING.

J HEREBY CERTIFY that on this  I (4/. day of Jima, 2010,1 placed a copy of the foregoing

NOTICE OF minty OF ORDER in the United States nual, postage pre-paid, and addrasied as

1

3

4 follows:

.	 14 •

•

8

9

10
4	 11

<	 12

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28

1=1111,1121dGSE8,14NBALIII, SARNEY,
6 HOLLEY & THOMPSON

400 South Fourth Street, Thith Floor
7 Las V	 Nevada &9101

Tel:	 ') 791-0308
Fax:	 ")791-1912

.00111
Attorneys*

J. Mabel Oakes, Esq. -
Fday & Mrs, PC	 •
850 EM.Bonaeville Aveame
Las Vcgas. NV 89101
Ted: 7C2.384-2070
Fax: 702-384-2128
MilidalMlif&L=0

WANE, &

OWDATAMparli v SeavaftEdigelislir Eldry - Order Deny Men Stoy Disidessapd
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OlVt5'2010 04:43513 PM

1

2

3

4

6

7

8

9

-10

11

12

13

14

15

16

17

13

19

ao

21

22

23

24

25

26

27

23

ORDD
GARY E. SCHNTIZER, ESQ. (NSE 395)
NUCHAEL B.

VITZ,	
(NSB 10122)

KRA
SLOANE & JOBNSON, CHID.
8985 & Esteem An., Suite 200
Lis VOW, Noe& 89123
Telephone: it4Knf 222-4142
Nomele:	 362-2203
Allorntys fur Defendanb ULT3goliecx
Mines imaging and Nestor Saporisi

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION

PlaiotifC
VS.

LEWIS BELFSTEN, MADALYNHF.LFSTEN,
SWAM LASER PRODUCTS, INC., SUMMIT
TECHNOLOGMSIL 'UI SUPPLE3S, UNMET
IMAG/NG, INC., NESTOR SAPORITI sod DOES
I though 20, sod ROB =blies 21 through 40,
incluaive,

Wencher&

1E SUMAS, UNMET IMAGING, NC,
NE3TOR SAPORM

out-Claim
V..

IRA AND EDY7.13E SEAVER FAMILY TRUST.
IRA. SEAVER, CIRCLE CONSULTING
CORPORATION; and ROE CORPORATIONS
101-200.

Counter-Defendants

cilt&.$444:4•—,
CLERK aF TIE COURT

Case No. A587003

Dept. No XI

MtVflth!!1ID STAY
OMR=

Date allowing May 25, 2010

Tone °Med* 9O ..m..

DISTRICT COURT

CLARK COUNTY, NEVADA

Page 1 of 2
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(NSB 395)
ELMICHA B. LEH,	 : IG122)

89853. Baden Avenue, Suite 200
Les yew, Nevada 39123
Telethone: (702) 222-4142
Feammile: (VS) 362-2203 .
Ailormeafor Craspaaivalsty

2	 7HE MIME wee Refer hearing on the 	 Ome-Defendeots

3 Lewis Harkin, Madelyn He,Viten, and Semi* Laser ("Cross-Defindenteltiotion for Stayer

4 Disrobed, end to Compel Arbitration ("Motion"), by and tough their atiornris ofrecord, the law

5 fmn ofFoley 8z Cebu, P.C., mad Cross-Chimants UI Supplies, Haslet Imaging and Nestor &paid

6 (collectively referred to as the 'Cross-Claimantra.	 by and enough fireir attorneys °fleeced, the kw

7 Ami oftrwritr, Schnitzer. Skase & Joieson, Chili, and this Honorable Court having eanidered the

8 papers and *Wino on file herein, and entertaining oral arguments, the Cent hereby issues the

9 foilowing decree

10	 ir is HEREBY ORDERED, ADJUDGED, AND DECREED, that Cons-Defeadards

11 Motion is DENIED as Cross-Claimants' crow claims against Croes-De6mdsate do not wise wider

12 2007 Agreement for Purchase and Sale of Assent by and between Uf Supplies, INC., and SUMMIT

13 TECHNOLOGIES, LLC. ("Awe Purchase Agreement"). As mob, the binding erbium:le chum,

14 choice of foram, and choice of kw provisions of the Asset Pentium Agreement do not apply.

15	 fr 15 ITURTIDCR ORDERED, ADJUDGED, AND DECREED, t Cross-Cisimanis'

16 Comm-Motions we also DENIED as moot.

17	 Dated dria  to  day of  IOU-, 2010.

IS

19
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Electronically Flied
0710712010 11:45:17 AM

NOTC
J. Nand Oakes, Esq.
Nevada Bar No.. 1999
FOLEY & OAKES, PC
850East Beemeville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2070
Fax:: (702) 384-2128
raike@foleyoakes.com

1

.Aitormysfor Lewis Megrtein, MadalYn
Milstein,  Siu,smlt Laser Product, Inc.,
And Summit Tecknologia% LLC',
Cross-Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

MA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION,

Plaintiffs,
VS.

LEWIS fIELFSTEIN, MADALYN
HELFSTEK SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC, UI
SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI and DOES 1 through 20,
and ROE entities 21 through 40, inclusive,

Defendants.

Ul SUPPLIES, UN1NET IMAGING, INC,
NESTOR SAPORITI,

Counterclaimants,
VS.

IRA AND-EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION, and
ROE CORPORATIONS 101-200,

Counterdefendants.

1 of 3
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c2itu acfs4644.•4—
CLERK OF THE COURT

Filed through Wiznet on July 7, 2010

CASE NO. A5137003
DEPT NO. XI
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UT SUPPLIES, UNINET IMAGING and
NESTOR SAPORITI,

Czoss-Claimanb,

VS.

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC,

Cross-Defendants.

NOTICE IS HEREBY GIVEN that Lewis Helfstein, Madalyn Helfstein, Summit Laser

Products, Inc., and Summit Technologies, LLC, hereby appeal to the Supreme Court of the State

of Nevada from the Order Denying Motion To Stay Or Dismiss, entered herein on June 15, 2010.

DATED this 2n-day of July, 2010.

FOLEY & OAKES, PC

1

2

3

5

6

7

8

9

10

11

12

13

14

ti
JMichaeJ Oakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101-5909
Attorneys for Lewis &Web:, Mod*:
Helfstein, SIAM* Laser Products, Inc.,
And Summit Technologies, LLC
Cross-11eftndonk.
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VOLIST 28
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CERTIFICATE OF SERVICE BY MAIL 

I heseby certify that a true and cornet copy of the foregoing NOTICE OF APPEAL WIZ

served to those persons designated below on the  74i-clay of	 2010:

_____ By placing a copy in the United States mail to the following
parties and/or their attorneys at their last known
address(es), postage thereon fully paid, addressed as
follows below.

By fiedng to an operable facsimile machine of the following
parties and/or their attorneys at the fax numbers
designated below. A copy of the transmit
confirmation report is attached hereto.

Gary E. Sdmitser,
Wheel B. Lee, Esq.
Kravka, Schnitzer, Sloane & Johnson Chtd.
89858. Easton Avenue, Suite 200
Las Vegas, NV 89123
Facsimile No. 702-362-2203
Atom:our* DefindrintsCross Clafrruvas,
Ul Supplie4 Unfriet Imaging and Nestor Saporiti

Byron L Ames, Esq.
heath= D. Shan, Esq.
Tharpe & Howell
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129
Fatainuie No. 702-562-3305
Attorneys for Pktintifit

Jeffrey R. Allaregns, Esq.
Santoro, Drina, Welch, Kesmmy,
Holley & Thompson
400 South Fourth Street
Third Floor
Las Vegas, NV 89101
Facsimile No. 702-791-1912
Attorneys for Plaintiffil

1
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FOLBY

OAKES

An Employee Of Foley & Oakes, PC
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the format of purchase orders coming from the Summit and Laserstar facilities to clearly indicate
that the purchase is being made by an entity other than Seller or &emit Laser Products, Inc.
("Laser")
4. Lcgat

4.1 Buyer and Seller aclmowledge that Seller's existing use and occupancy of its
premises, leaded at 95 Orville Dr, Bohemia, NY 11716 (the "Premkes"), is under a lease (the
"Lease"), dated 12/12/2000, from Reckson FS Limited Partnership ("Landlieed"), as landlord, to
Laser, as tenant, an accurate and complete copy of which has been supplied to Buyer, and the
Luse will be aniseed by Laser, and assumed by, Buyer, effective as of, and for all liabilities
and obligations arising as of and after, the Closing Date, subject to landlord's consent Buyer
and Seller shall use best efforts to obtain Landlord's written consent for laid assignment and
assumption, provided however, that Seller and Laser shall not be required to iron any cost in
obtaining said consent. Any security deposit available shall inure to the benefit ofthe Buyer.
42 Buyer hereby agrees to hold harmless and indenmify Seller from and against all
liabilitiee, clahns, eases of action, costs and expenses, including reasonable attorneys fees,
Mowed- after the Closing Date in connection with and/or arising from the Leese, any obligations
due under the Lease, andkr use, occupancy, and/or possession of the Premises by Buyer and/or
any other person or entity prior to the date of Closing Date.

5. 0111.2111.1112n
5.i Attached as Exhibit C is a list of Seller's insurance policies, carriers, types of
insurance, account numbers, coverage, and premiums. 'There shall be an adjustmerd at Closing
for all insurance premiums paid by Seller for the period Aar the Closing Date. Buyer also
agrees to assume and discharge, in due course, the following obligations as may arise and
become due on and after the date of this Agreement (1) premiums payable on Seller's insurance
policies, listed in Exhibit C, for coverage on and after the date of this Agreement, and (2) the
employment of, and salaries and compensation due (consistent with prior rates and practices) to,
all employees of Seller. It is understood that Sella and Buyer have prorated all of the expenses
attributable to sad obligations and have adjusted the purchase price of the Acquired Assets
purchased in this Agreement accordingly.

52 Bayer hereby agrees to indemnify and hold Seller hanokss limn rind ;win g all
liabilities, claims, causes of action, costs and expenses, including reasonable attorneys fees,
miring from any obligation aienuned by Buyer under Article 5.1, and/or any Wore of Buyer to
timely pay any obligation assumed by Buyer wider Article 5.1.
6....gilfmnintailis iti_irmummeminati	 : Seller represents, warrants, and
covenants to Buyer as follows:

6.1 Approval, Authority, and Ownership: All member approvals required for
Seller to enter into this Agreement and sell the Acquired Assets have been duly obtained, and
Seller has fall power, authority, and ownership to enter into this Agreement and to effectuate all
of the transactions contemplated, without any conflict with any other restrictions or limitations,

5
Q1130agneribl and 801B11001044113001.0cal 34414604Terrporory Interne FlissIOLX321PurchissAgri1sru.c 04-0347 (1).dac
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\y/whether imposed by or contained in Sellers management agreement or by or in any law, legal
requirement, agreement, or otherwise
6.2	 Abram of Changes in Seller's Business: Except for payroll, Since Ian 1, 2007,
there has not been, to Seller's knowledge, any

(a) Transaction by Seller except in the ordinary comae of its business as
conducted on that date;
(b) Material adverse change in the financial condition, liabilities, assets,
business, or results of operations, or prospects of &Um
(c) Destruction, damage, or loss of any asset of Seller (insured or uninsured)
that materially and adversely affects the financhd condition, badness, piths of
operations, or prospects of Seller;

(0)	 Revaluation or write-down by Seller of any of its aloe* except for
inventory.

(e) As of March 1,2007 there has been no income in the salary or other
compeosaiion payable or to become payable by Seller to any of its officers,
directors, or employees or declaration, payment, or obligation of any kind for
payment, by Seller, of a bonus or other additional sakcy or compensation to any
such person;
(f) Sale or transfer of any asset of Seller, except in the ordinary course of
business;
(g) Amendment or termination 4 or any release or waiver panted with
respect to any contract, agreement, or license to whidi Seller is &party, except in
the ordinary coma of business;
(h) Loan or advance by Seller to any person other than onlinary advances to
employees for trawl espouses made in the ordinary course of business, or any
guaranty by Seller of any loan, debt, or other obligations of another person;
(i) Encumbrance of any asset or property of Sella;
(j) Waiver or release of any right or claim of Seller, except in the ordinary
course of Waimea;

(I)	 Commencement 4 or notice or threat of canmencement of, any
Proceeding against Seller or the business, assets, or lairs of Sdla;
0) Union organizing efforts, labor Arils, other labor troubl4 or claim of
wrongful discharge, employment discrimination, sang harassment, retaliatory
termination, or other unlawful labor practice or action;
(m) Agreement by Seller to do any of the things described in the preceding
clauses (a) through (I); or

6
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\o/(n) Other event or coalition of any character that has or might reasonably
have a material adverse effect on the financial condition, abrasions, results of
operation, assets, liabilities, or prospects of Seller.

6.3 Condition of Acquired Assets: All of the fixed assets and equipment iransfened
under this Agreement are being sold "as is", "where is", subject to =mai wear and tear, with no
representation or warranty as to their condition or fitness for any particular purchase_ All of
Seller's intangible tights, to Selle's knowledge as of the date of this Agreement, are solely and
exclusively owned by Seller without any inftingement on any rights of others.
6.4 Editing Roldlonships: Seller does not know of any plan or intention of any of
Seller's employees, material suppliers, or customers to sever relationships or existing contracts
with Seller or to take any other action that would advasely affect the business of Seller.

6.5 Dbtributions and Compensation Payment': Since March I, 2007, Seller has
not increased, or agreed to any inCreaSe in, any salaries or compensations paid or payable to any
ofits directors, employees, or consultants.
6.6 Claims and Litigation: There are no lawsuits, threats of litigation, claims, or
other demands affecting or involving Seller or its business, known to Seller as of the date of this
Agreement, arising or accruing before the date of this Agreement, except the action entitled
"ACM Technologies v. Summit Technologies LIZ".

6.7 Saller's Knowledlge and Disclosure: Seller does not know, or have reason to
know, of any matters, occurrences, or other information that has not been disclosed to Buyer and
that would menially and adversely affect the Acquired Assets purchased by Buyer or its
conduct of the busing= involving such Acquired Assets. Moreover, no repreaentation or
warranty by Seller in this Agreement, or any documents furnished to Buyer by Seller, contains or
will contain any untrue statement of a material thet, or omit to state a material fact necessary to
make the statements contained in these sources accurate.

Rent The-obligatious of Laser under the Lease, shall be paid in full for the period
through and including the Closing Date.
6.9	 Tax Ream and Audits/Books and Records:

(a) Tax Pilings. As of the Closing Date, within the times and in the manner
preecthed by law, Sella shall have filed all federal, state, and local tax returns
required by law and have paid in fall all taxes, assessments, penalties, and interest
due and payable, including all sales, use, and similar taxes, and all payroll and
withholding taxes or similar payments then required to be whhhcad and paid by
Seller to any tax authority. There arc no present disputes about texce of any nature
between Seller on the one hand, and any tax authority, on the other. Neither the
Internal Revenue Service nor any other tax authority has audited, or is in currently
auditing any tax return of Sella. No state or other jurisdiction (icluding any
local govenmental authority) with which Seller has not filed tax returns has
asserted that Seller is sutdect to taxation by such jurisdiction. No tax authority has

7
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imposed or asserted any encumbrances on any of the assets or properties of Sam
other than liens on real property for taxes that are not yet due.
(b) Books and Records of Seller. Buyer agrees to hold Seller's books and
records (the "Records"), at the Premises, at no cost to Seller, until the earlier of:
(i) seven (7) yours alter the Closing Date, and (ii) the date that Buyer vacates the
Premises. Buyer will maintain the Records in the same order aid manner as
presently maintained by Seiler and shall allow Seller access to said Records
dating regular business hours. Buyer shall give Seller 30 days written notice and
an opportunity to retrieve the Records, prior to removal of any such Records from
the Premises or destruction of such Records.

7. Seiler Cooligfatios F Non-Comoete: Seller agrees and covenents as follows:
Name Change: Seller warrants that it has granted to Buyer the exclusive right in

perpetuity to use its name, "Summit Technologies", as pwt of Buyer's name for and in
connection with all business of whatever kind and character conducted previously by Seller, that
it has not granted and will not grant to any oilier person the tight to use, and that it will not itself
in the fmare use the name Summit Tedmologies as pwt of any trade name. On Buyer's request,
Seller will undertake to chew its corporate name to a dissimilar name, and agrees to provide
Buyer, if Buyer so requests, the Certificate of Amendment to affect such name change in order to
permit Buyer to rebstitute that name for its own by a- simultaneous filing with the New York
Secretary of State or by other protective actions.

7.2 Cooperation: Seller agrees to cooperate with Buyer, ancl on Buyer's reasonable
request, to execute all documents and take all actions as are reasonably necessary to perfect and
implement Buyer's frill ownership of the Acquired Assets purchased under this Agreement, to
protect the good will transfrrred, and to prevent any disruption of Buyer's business relating to
any of Seller's employees, suppliers, customers, or other business relationships, provided that
Seller shall have no obligation to commence or prosecute or defend any arbitration or
proceeding, and shall not be obligated to incur expenses in excess of 15000 in compliance with
this Article 7.2. The prudes orpressly agree that the Seller shall have no obligation to Buyer for
MY claims wising out of Intellectual Property, including but not limited to Copyright,
Trademark, or Patents actions made against the Buyer or Seller afia- the date of dosing.

7.3 Non-competkien: Seller will not, for a five (5) year period from the Closing
Date, directly or indirectly, swage in or perform for or permit its name to be used in connection
with, or carry on, or own any part of any business similar to the activities, operations, and
business involving the assets sold under this Agreement, as conducted by Sdkir as of the date
hereo£

7.4	 Mk to &sulked Assets: Seller has good and =datable title in and to all of the
Acquired AMU flea and clear of all atcrmibnurces, except as set forth in Exhibit P attadiecL

7.5 Customers and Sales: Exhibit D attached is a correct tmd ecnrent list of all
customers of Seller, as of the date of Closingg., together with ramnowies of the sales made to each
customer during Seller's most recent fiscal year. Except as indicated in Exhibit G, Seller's

B
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officco4 directors, and shareholders have no information, and am not aware of any facto,
Indicating that any of these customers intends to cease doing business with Seller or materially
alter the amount of the business such customer is presently doing with Seller.

7.6 Employment Contracts and Benefits: Exhibit E attached in a list of all of
Seller's employment contracts, collective bargaining agreements, and pension, bonus, profit-
sharing, stock option plans, or other agreaumts providing for employee remuneration or
benefits. To the best of Seller's knowledge, as of the date of this Agreement, Seller is not in
default wider any of these agreements, nor has any evert occurred thin with notice, lapse of time,
or both, would constitute a default by Seller of any of these agreement& Seller's obligations
under these agreements shall cease as of the Closing Date, and Seller makes no representation as
to the assignability of such agreements.

7.7 beneranee Polities: As of the date of this Agreement, Seller is not in default with
=pact to lineman of premiums on any policy of insurance listed on Exhibit C attached, and
there is no claim pending under any such policies, as of the date of ibis Agreement.

7.8 Compliance with Laws: To Seller's knowledge, Seller has complied in all
material respects with all federal, state, and local statutes, laws, and regulations (including any
applicable building, zoning, environmental laws, or other law, ordinance, or regulation) affecting
the business or properties of Seller or the operation of its business. Seller has not received any
notice asserting any violation of any statute, law, or regulation that has not been remedied before
the data of this Agreement.

7.9 Agreement Will Not Cause Breach or Violation: The execution, delivery, and
performance of this Agreement by Seller and the CODSUMMatkel of the transactions contemplated
by this Agreement will not result in or constitute any of the following (a) a debark or an event
that, with notice, lapse of time, or both, would be a default, breach, or violation of the
management agreement of Seller or any lease, license, promissory note, conditio nal oaks
contract, commitment, indenture, or other agreement, instrument, or arrangement to which Seller
is a party or by which may of than or any assets or properties of any of them is bound; (b) an
event that would permit any party to terminate any agreement to which Seiler is a party or is
bound or to which any of Seller's assets is subject or to accelerate the maturity of any
Indebtedness or other obligation of Seller; or (c) the creation or imposition of any encumbrance
on any of the properties of Seller.

7.10 Authority sad Consents: Seller has the right, power, legal capacity, and
authority to enter into and perform its obligations under this agreement (including the sale of the
Acquired Assets In Buyer), and no approvals or consents of any persona other than Seller is
necessary in connection with the sale of the Acquired ABMS to Buyer and the performance by
Seiler of its obligations under this Agreement The execution, delivexy, and performance of this
Agreement by Seller and the consummation of the transactions contemplated have been duly
authorized by all necessary action on the pad of Seller.

9
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7.11 fareonnek Exhibit F attached is a list of the names and addressee of all
employees, agents, and manufacturer's representatives of Seller, as of the date of this
Agreement stating the rates of compensation payable to each.

7.12	 Full DIselesure: To the best of Seller's knowledge, none of the representations
and wammtiet made by Seller in this Agreement, or in any certificate or memotandum furnished

• or to be furnished, contains or will contain any mem statement of a material fact, or omits to
state a material feet necessary to prevent the statements from being misleading.

8. Buyers RauruIan1nL Warrwiuj, and covenants. Buyer represents and warrants to
Seller as follows:

8.1 Statement; Correct and Complete: All statements contained in this Article 8
are correct and complete as of the date of this Agreement, and will be correct and complete as of
the Closing Date (as though made then and as though the Closing Date were substituted for the
date of this Agreement timing:tout this Article 8).

8.2	 Organhation of Buyer: Buyer is a corpotation, duly organized, validly existing,
and in good standing under the laws of the State of New York_

8.3 • Authorization of Translative: Buyer has full power and authority to execute
and deliver this Agreement and the other documents in connection with the transaction
contemplated hereunder and to perform its obligations hereunder and thereunder. This
Agreement and the other documents constitute valid and legally binding obligations of Buyer,
enforceable in accordance with their terms and conditions. 	 •

8.4	 Future Peiformance: Buyer will make all payments and perform all such
actions as required of it by this Agreement and the other documents.

8.5 Noe-Contravention: Neither the execution nor the delivery ofthis Agreement or
any of the other documents or the consummation of the transactions contemplated hereby or
thereby will (a) violate any constitution, law, statute, regulation, order or other restriction of any
governmental entity to which Buyer is subject or any provision of the certificate of
incoaporation, bylaws or other organizational documents of Buyer or (b) (i) conflict with Or
result in a breach of the terms, conditions or provisions crC (h) constitute a default under, (iii)
result in the creation of any lien or encumbrance upon Buyer's assets pursuant to, (iv) given any
third party the right to modify, teiminate or accelerate any obligation under, (v) result in a
violation of or under, or (vi) require any notice under any contract to which Burr is a party or
by which it is botmd or to which any of its assets is subject (or will result in the imposition of
any lice or =cumbrance upon any of its &see°.

8:6 Broker: No broker, finder or other person acting under Buyer's authority (or the
authority of any affilkee of Buyer) is entitled to any broker's commission or other fee in
connection with the transactions contemplated by this Agit:anent for which Seller could be
responsible.
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8,7 Disclosure: The representations and warranties contained in this Article 8 do not
contain any untrue statement oldie facts or omit to state any fact necessary in order to make the

statements and ktfiarmation (retained in this Article 8 not misleading.

8.8 Sufficient Fends: Buyer has available to it sufficient funds to consummate the
linnaaclions contempheed hereby, and reasonably expects to have sufficient finds available to it
to make all payloads due to Seller under this Agreement after the Closing Date.

8.9 Due Diligence: Buyer has fully investigansd the meistence and condition, as of
the date of this Agreement, of the Acquired Assets, and has had full access to the Acquired
Assets In perform all due diligence that it deems appropriate in connection with the transactions
contemplated by this Agreement, and Buyer acknowledges that it is purchasiog the Acquired
Assets "as is" and "where is", subject to normal wear and tear, without representatio n or
warranty as to the condition ancVor fitness of the Acquired Assets for any particular purpose.

8.10 Redmond Benefits: Buyer and Seller both acknowledge Ihat Madelyn
Helfstein owns 100% of Summit Laser Products, Inc, whidt in tom owns 65% of Seller and has
control of the Seller. As an inducement to conclude this transaction, the Buy ee agrees to
continue the Insurance benefits that Madalyn Helfirtein has received from the Seller. including
Malice! Insurance, until such time as she becomes eligible for Medicare benefits.

9. califig

	

9.1	 The Closing will take place at at 9:00 ELM local time, on April 2, 2007, or at such
other time and place as Buyer and Seller may agree in writing.

	

9.2	 At the Closiag, Seller must deliver or cause to be delivered to Buyer

(a) Assignments of all personal property leases of Seller, as lessee, properly

executed and acknowledged by Seller;

(b) An assignment to Buyer of the Lease, duly executed by Lama;

(c) A bill of sale for the Acquired ASSall, duty executed by Sella;

(d) Certified resphaions of Seller, in form salisfactozy to counsel kw Buyer,
authorizing the execution and performance of this Agreement and all actions to be
taken by Seller under this Agreement;

(e) A CalifiCEIte executed by the managing member of Seller, certifying that
all Settees representations and warranties under this Agreement me true as of the
Closing Date, as though each of those representation and warranties had been
made on that datc and

(i)	 An opinion of Seller's counsel, dated as of the Closing Date, as provided
fir in this Agreement.

9.3 Simultaneously with the consummation of the transfer, Seller through its officers,
agents, and employees, will put Buyer into full possession and enjoyment of all Acquired Assets
to be conveyed and transferred under this Agesement.

11
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9.4 • At the Closing, adjustments shall be made to the purchase vice for: (i) all
insurance premiums paid by Seller for the period after the Closing Date, and (ii) all rent,
additional rent, and utilities paid by Seller and/or Laser, in connection with the Lease of the
Premises, for the period aftrx the Closing Date.

9.5	 M the Closing, Buyer must deliver or cause to be delivered to Seller the
follow*

(a) A wire transfer, to such account as Seller shall designate, in the amount of
S150,000;

(b) Buyer's duly executed promissory note, dated as of the Closing Date, in
the principal amount of $100,000, in the form of Exhibit B hereto;

(c) A wire transfer, to such account as Seller shall designate, in an amount
equal to the purchase price for the Sold inventory;

(d) An opinion of Buyer's counsel, dated as of the Closing Date, as Provided
for in this Agreement;

(e) Certified resolutions of Buyer's board of directors and shareholders, in
form satisfitctory to counsel for Seiler, authorizing the execution and performance
of this -Agreement and all actions to be taken by Buyer under this Agreement and
any other documents to be delivered in connection with this Agreement (the
“Tnessaetion Doeunsents");

(f) A certificate duly =muted by Buyer's President, certifying that all
Buyer's representations and wanaaties under this Agreemat are true as of the
Closing Date, as though each of those representations and warranties had been
male on that date; and

(g) The Corporate Guranty executed by Uninet Imaging, Inc. in the form of
Exhibit G attached,

10.itojEtemMt.,ttftx_W_ ly'Agw_erfor ce

10.1 The obligations of Buyer to purchase die Acquired Assets under this Agreement
we subject to the satisfaction, at or before the Closin& of all the conditions set out below in this
Article 10.

10.2 MI representations and warranties by Seller in this Agreement, or in any written
statement that will be delivered to Buyer by Seller under this Agreement are, to the best of
Sellers knowledge, true and menet in all material respects on and as of the Closing Date, as
though such representations and warranties were made on and as of that date.

12
MDocumaraz and liallnedasatora+Load Saidnovtarparary wen* Flatioticsr PwstassAgraa ST= 04413-07 (1).doc

Guedenly

AA000101



10.3 On or before the Closing Date, Seller will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with, or satisfy, before or at the Closing.

10.4 During the period from the execution of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operations of Seller, and Seller will not have sustained any material loss or damage to its insured
or =insured assets that materially affects its abihty to conduct its business or the value of the
Acquired Assets to be purchased by Buyer under this Agreement at the Closing.

	

10.5	 Buyer will 	 received from Seller's counsel, an opinion tinted as of the Closing
Date, in form and substance satisfactory to Buyer and its COWIN% that

(a) Seller is a limited liability company duly formed, validly existieg, and in
good standing under the lam of New York and has all requisite power to own its
properties itS illOW owned and operate its business and has the power and authority
to =cute, deliver, and perform its obligations under this Agreement and to
canennmate the transactions contemplated.

(b) The Agreement has been duly and validly authorized, executed, and
delivered by Seller, and is valid and binding against it and is nameable against
Sella in accordance with its terms, except as limited by bankruptcy and
insolvency laws and by other laws and equitable principles affecting the eights of
creditors ,generally.

(c) Neither the execution or delivery of this Agreement nor the
consummation of the transactions contemplated by this Agniement will constitute
a default or an event that would—with notice, lapse of time, or both—constitute a
Windt under, or violation or breach of; Seller's membership agreemag or
bylaws, or, to the best of counsel's knowledge, of any indenture, license, lease,
franchise, encumbrance, instrument, or other agreement to which Seller is a party
or by which it may he bound.

10.6 No proceeding before any governmental authority pataioing to the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material adverse effect on Seller, any of its businesses, assets, cw financial conditions, or
the Acquired Assets will have been instituted or threatened before the Closing Date.

10.7 The execution, delivay, and performance of this Agreement by Seller, and the
consummation of the transactions contemplated will have been duly authorized, and Buyer will
have received copies of all resolutions of the members of Seller, and minutes retaining to that
authorization, certified by their respective secretaries.

10.8 All necessary agreements and consents of any partite to the ciontamtmation of the
transactions conennplated in this Agreement, or otherwise pertaining to the matters coveted by
it, will have brim obtained by Seller and delivered to Buyer.
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10.9 Sella trhall have delivered to Buyer all Transadion Documents and taken all
actions required to be delivered Or taken by Seller under this Agreanent, as of the Closing Date.
The form and substance of all catificates, instruments, opinions, and other Transaction
Documents delivered to Buyer under this Agreement must be satisfactory in all reasonable
respecti to Buyer and its counsel.

11. Conditions liesedent to Seller's Performance 

- 11.1 The obligations of Seller to sell and deliver the Acquired Assets under this
Agreement are subject to the satisfaction, at or before the Closing, of all the conditions set out
below in this Article 11.

All representations and warranties by Buyer in this Agreement or in any written
statement that will be &livered to Seller by Buyer under this Agreement must be true and correct
in all material respects on and as of the Closing Date, as though such representations and
wammties were made on and as of that date.

11.3 On or before the Closing Date, Buyer will have performed, satisfied, and
complied in all material respects with all covenants, agreements, and conditions that it is required
by this Agreement to perform, comply with or satisfy, before or at the Closing.

11.4 During the period from the amnion of this Agreement to the Closing Date, there
will not have been any material adverse change in the financial condition or the results of
operations of Buyer, and Buyer will not have sustained any material loss or damage to its assets
that materially cads its ability to fully perform its obligations untlar this Agreenlent at the
Closing and thereafter.

	

11.5	 Seller will have received from Buyer's counsel an opinion, dated as of the Closing
Date, in form and substance satisfactory to Seller and its counsel, that

(a) Beyer is a corporation duly formed, validly existing, and in good standing
under the laws of the Stale of New York, and hai all requisite corporate power
and authority to execute, deliver, and perform its obligations under this
Agreement, and to consummate the transactions contemplated.

(b) The Agreement has been duly. and validly authorized, executed, and
delivered by Buyer, and is valid and binding against it and is enforceable against
Buyer in accordance with its terms, except as limited by bankruptcy and
insolvency laws and by other laws and equitable principles affecting the rights of
creditors genaally.

(c) Neither the execution nor delivery of this Age:anent, nor the
consummation of the transactions contemplated by this Agreement will constitute
a defsedt or an event that would-with notice, lapse of lime or both-constitute a
default under, or violation or breach of buyer's articles of incorporation or
bylaws, or, to the best of counsel's koowledge, of any indentures, license, lease,
franchise, encumbrance, instrument or other agreement to which Bayer is a party
or by which it may be botmd.
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11.6 No proceeding, before any governmental authority pertaining to the transactions
contemplated by this Agreement or to its consummation, or that could reasonably be expected to
have a material adverse effect on Buyer, any of its businesses, assets or furancisi conditions, will
have been imitated or threatened before the Closing Date.

11.7 The executions, delivery, and performance of this Agreanent by Buyer, and the
oonautomaticm of the transactions contemplated will have been dray authorized, and Seller will
have received copies of all resolutions of the board of directors of Buyer, and minutes pestaining
to that authorization, certified by their respective secretaries.

1/.8 All necessary agreennerna and consents of any parties to the consummation of the
transactions contemplated in this Agreement, or otherwise pertaining to the mitten ivend by
it, will have been obtained by Buyer and delivered to Seller.

11.9 Buyer shall deliver to Seiler all Transaction Documents nod have taken all actions
required to be delivered or taken by Buyer under this Agreement, as of the Closing Date. The
form and substance of all certificates, instruments, opinions, and other Transaction Documents
deliveted to Seller under this Agreement must be satisfactory in all reasonable respects to Seller
and its counsel.

12-

12.1 Any controversy or claim arising out of Of relating to this Agreement, or its
breath, shall be settled by binding arbitration in accordance with the commercial rules of the
American Arbibition Associaticm, trnd *gamin on the award rendered by the arbitrator(s) may
be entered in any court having jurisdiction. The venue of any mbitration shall be Nassau County,
New York.

13. Notices 

13.1 All notices, demands or other communications to be given or delivered under this
Agreement shall be in writing and shall be personally delivered or, if mailed, sent to the
following relevant address or to such other address as the recipient party may have indicated to
the wadies party in arnica given pursuant to this Article 13.1:

(a) IF TO SELLER:
.	 Lewis Mande

10 Meadowyte East
St. James, NY 11780

with a copy to:

Firm- & Mandelup, LLP.
675 Old Country Road
Westbury, New York 11590
Attn: A. Scott Mandehrp, Esq.
Fax: (516) 333-7333
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(b) IF TO BUYER:
- Ul Supplies, Inc.

95 Orville Drive
Bohemian, New York 11716
Fax:

(c) 117 TO UNINET:
Uninet Imaging,
11124Washington Boulevard
Culver City, Cal. 90232

132 Any such notice shall be deemed given as of the date it is-perscusally delivered or
sent by fax or e-mail to the recipient, or one (1) business day after being sent to the recipient by
reputable overnight courier service (charges prepaid), or four (4) business days after being
mailed to the recipient by certified or registered mail, return receipt requested, and postage
prepaid. If any time period for giving notice or taking action expion on a day ',blob is a
Saturday, Sunday or legal holiday in the State of New York (any other day being a "business

such time period shall automatically be extended to the next hardness day immediately
following such Satirday, Stmday or legal holiday
14. CANDISSE
14.1	 Except as otherwise provided herein:

(a) Entire Agreement This Agreement covers the entire undantandings of
Buyer and SdIer regarding its subject matter, and supersedes all prior agreements
and understandings, and no modification or amendment of its hums or conditions
shall be effective unless in writing and signed by Bum and Sena:
(b) Successors and Assigns. This Agreement shall inure to the benefit of;
and is binding on, the respective successors, usages, distrilutees, heirs, and
personal representatives of Buyer and Sella;
(c) Beadiap. This Agreement shall not be interpreted by Tafetallea to any of
its titles or headings, which are instated for purposes of convenience only;
(d) Waiver and Release. This Agreement is subject to the waiver and
release of any of its requirements, as long as the waiver or Mane is in writing
and Biped by the party to be bound, but any such waiver or release shall be
construed =newly and shall not be considered a waiver or release of any MKT,
Wallin!, or related requirement Or occurrence, unless ewes* specified, and no
waiver by any party of any default, misrepresentation or brach of warranty,
cement Or agreement made or to be performed hereunder, whether intentiomd or
not, Ad be deemed to extend to any prior or subsequent default,
misrepresentation or ketch of warranty, covenant or agreement made or to be
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performed hereunder or affect in any way any rights arising by virtue of any prior
or subsequent such occurrence;

(e) Governing Law and Venue. This Agreement is made in, and shall be
anistrued under, the substantive laws of the State of New Yodc, exclusive of
choice of law principles Nassau County, New York shall be the role venue for
any action or arbitration brought plusuant to this agreement

(f) Ceinterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which,
together, shall be deemed to constitute one and the same Agreanen4

(g) Seventh/thy. Any term or provision of this Agreanent that is invalid Or
unenforceable in any situation in any jurisdiction shaft not affect the validity or
enforceability of the remaining terms and provisions hereof or the validity or
enforceability of the offending tenn or provision in any other situation or any
other jurisdiction if such invalidity or unenforearbility does not destroy the basis
of the bargain between Buyer and Seller,

(h) Expenses. Except as provided herein, each of Buyer and Sdler will bear
their own costs and expenses (including legal fees and espouses) incurred in
connection with this Agreement and the transactions contemplated herthy;

(i) Consbwetion. The parties have participated jointly in the negdiation and
drafting of this Agreement, and in the event an ambiguity or question of intent or
interpretation arises, tbisAgreement shall be constined as if drafted jointly by the
Bayer and Seller, and no prestainption or burden of proof shall arise favoring or
disfavoring any party by virtue of the authorship of any of the provisions of this
Agreemen4

(f Exceptions. The word Including" shall mean "including without
limitation", and nothing in any schedule or exhibit attached hereto shall be
deemed adequate to disclose an exception to a representation or warmly made
hada, unless suck schedule or exhibit identifies the exception with particularity
and describes the relevant facts in detail;

(k) Incorporation of Exialis. The exhibits and any other documents
annexed to this Agreement are incorporated herein by reference and made a part
haze,
(I) WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
KNOWINGLY,NOLUNFARTLY, AND INTENTIONALLY WAIVES ANY
luaus IT MAY HAVE TO A TRIAL BY AIRY IN RESPECT TO ANY
LnicyAnoN BASED HEREON OR ARISING OUT OE, UNDER OR IN
CONNECTION WITH THIS AGREEMENT OR ANY EXHIBIT OR
OTHER DOCUMENT ANNEXED HERETO, OR ANY COURSE OF
CONDUCT, COURSE OF DEALING OR STATEMENTS (WHIMIER
VERBAL OR WRTITEN) RELATING TO THE FOREGOING, AND THIS
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Afm
BY:

Lewis B. HelEstein,

Br

PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
HERETO TO MITER INTO THIS AGREEMENT;

(m) Terndnation of Covenants, Representations, imd Warranties. The
covenants, representations, and warranties made by Seller aodfor Buyer in
Articles 6 and 7, shall terminate as of the Closing, and Buyer shall haie no right
to seek inderanificadon based on a breach of a mpresanation and/or warranty
made by Seller herein or in any other document entered into by Seller in
connection herewith; and
(n) No Impediment to Liquidation. Nothing herein shall be deaned or
construed so as to limit, restrict or impose any impediment to Sdler's right to
liquidate, dissolve, and wind up its affairs and to cease all business activities and
operations at sada time as Seller may determine following the Closing.

IN WITNESS WHEREOF, the par6es have executed this Agreement as of the day and
year first written above..

SELLER:
Dated: Bohemia, New York

foseiri, 2007	 Summit Technologies LLC

Ira and Edythe Family Trust

By:	
Ira Seaver, Tustee

Dated:110tefflik New York
	 BUYER:

March 	 2007
	

Ul Supplies, Inc.
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EXHIBIT E
EMPLOYMENT AGREEMENTS

NONE

CONSULTING AGREEMENTS WITH IRA SEAVER AND LEWIS HELFSTELN
NOT BEING ASSUMED

01n.1.
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FOLEY & OAUS, PC
arromy$ AT LAW

Draft T.Fare	 MO EAST 8ONNEVIU.E AMIN

Wallower	 LAS VEGAS. NEVADA 1P101
IlaDvadels	 niEPHONE 17021 3111403D

FM:SOME (7021 2M-2193

111124-aD4

April 19, 2010

Via Regular Mid and
Eton Demised=
Ildraliffili=101112311

Miami B. Lee, Esq.
Kroh, Scimitar,
Shrine & Johmon, ChM.
8985 S. Eastern Mame
Suite 200
Las Wm, Nevada 89123

Re: Case No. A 587003
Demand for Arbitration sad for Change of Venue

Dcw Mr. Lew

Our firm represents Lewis Helfetein, Madelyn Helfstoio, SUMO& USW Redacts, Inc.,
and Smanit Teshoologies, LW. This is with reference to the "Caossehim" tint has been filed
agabut elks% for which you have demanded a respousive pleading by April 20, 2010.

As desciilnd in Paragraph 3 of your Cronsclsim, the claims you have smarted specifically
an mu oft,' Agreement for Purchase and Sale of Assets by mid lutveven UI Supplies, Inc. 11Id

Um* Tedmokgies, LLC.

That is an agreement between a New York corporaiian and a New York limbed liability
company, which upecificelly calls for man:Mary arbitration cf all disputes, and fisr venue to be
Wiled in Nemo County, New York. Specifically, the agreement states an follows

I.	 "12. Mierslim
12.1 Any mammy or claim arising out Our relatig te thin Agreement , or
Ill beach, shall be settled by binding arbkradon in 4occadance with the
cammeretal Mee albs American Arbitration Association, mad judgment an the
sward rendered by the arbinater(s) May be entered I. any court having
jmiscraction. The venue of any arbitration Anil be Hamm County, New York"

AA000110



1	 "141.1(e) Govershig Law and Value. This Agreesnant is 'nab in, sod shill be
comerued under, the substantive laws of the SUM of New York, andusive of
choice of law principle& Nassau County, Now York dual be the sole wow fur
ony action Cr arbitration brine& purruant to this agreanent."

Band upon the foregoing this is to demand that you &miss your Canschim against my
diem, and, if you desire to Fumed win g than, that you comply with the express tams of
written =tract between the parties, by initiating in whit:intim of this matterin the proper
comity.

Plane la me know If you arc willing to comply with this demon& If we do oar hear
new you, no will file an appropriate motion with the District Court. For ease of
commueladion, plessefeel free to respond directly to my moil, whieh is
riattirdegileigolll-

Sincaoly,

FOLEY dc7974........1 ......._C

I. MiCEIAIll. OAKES

&Ohms

9
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Electronically Red
04/2312010 11:00:22 AM

1 AFFT
J. ',Wiwi Oakes, Esq.

2 Nevada Bar No. 1999
FOLEY & OAKES, PC3
850 East Bonneville Avenue

4 Las Veva, Nevada 89101
Tel.: CM) 384-2070

5 Fax: (702) 384-2128
mikeefoliyoakes.com6 Attorneys jo r Lewis &Pain, Madalyn

7 Berstein, SiWismit Laser Products, Inc.,
&am* Technologies, I(JC,

8 ACross-Defiesdanis

c4 .0114444—
CLERK OF DIE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

	

IRA AND EDYTHE SEAVER FAMILY )
	

CASE NO. A587003
TRUST, IPA SEA VER, CIRCLE

	
)
	

DEFT. NO. XI
CONSULTING CORPORATIO1N, 	 )

)
Plaintiffs,	 )	 AFFIDAVIT OF LEWIS EELFSTEIN

)
)
)

LEWIS HELFSTEZN, MADALYN 	 )
HE2S1BN, SUMMIT LASER	 )
PRODUCTS, INC., AND SUMMIT )
TECHNOLOGIES LLC, UI SUPPLIES, )
UNMET IMASING, INC., NESTOR )
SAPORIT1 and DOES 1 through 20,	 )

	

end ROE entitlea 21 through 40, inclusive, ) 	 DATE:	 May 25, 2010

	

)	 TIME:	 900 a.m.
Defendants.	 )

	)
UI SUPPLIES, uNINET WAGING, 	 )
INC., NESTOR SAPORITI, 	 )

)
Counter-Clainumm, 	 )

)
vs.	 )

)
MA AND EDYTHE SHAVER FAMILY )
TRUST, MA SEAVER, CIRCLE )
CONSULTING CORPORAITON, and )
ROE CORPORATIONS 101-200, 	 )

)
De.)

1 of 3

AA000112

9

10

11

12

13

14

16

17

18

19

20.

21

22

23

24

26

27

28
FOUNT •

COMMIS

VL



day of April, 2010.

1
1.71 SUPPLIES, UNINET IMAGING AND)
NESTOR SAPORITI, 	 )

)
Cross-Claimants,	 )

)
Vs.	 )

)
LEWIS HELPSTEIN, MADALYN

	
)

EELPSTBN, SUMMIT LASER
	

)
PRODUCTS, INC., SUMMIT

	
)

TECHNOLOGIES, LLC, 	 )
)

Cross-Defendamts.	 )
	 )

Ausched hiseto as RAAB "A" is the original Affidavit of Lewis &Mehl. A

copy of this Affidavit was originally filed as an exhilik to Cross-Defendants, Lewis

Belisteln, Madalyn Kcifttein, Summit Laser Products, Inc., and Summit Tecfmologies,

LLea of Motion For Stay or Dismissal and to Compel Arbitration.

DATED

FOLEY & OAICES, PC

J. Michael Oik Esq.
Nevada Bar No. 1999
850 East Bonneville
Las Vegas, Nevada 89101
(702) 384-2070
Attorneys for Leis* Hefstein, Afadalyn
Heystein, &minis laser Products. Inc..
Summit Tedoologies. LW.
Crass-Defisndonts

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20
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22

23

24

25

26

27

28
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Jeffrey R. Albregts, Esq.
Stoitoro, Driggs, Welch, Kearney,
Baty & 'Thompson
400 South Fourth Street
Third Floor
Las Vegas, NV 89101
Facsimile No. 702- 791-1912
Attorneys for Piabnfift

CERTIFICATE OF =VICE BY MAIL AND BY FACSIMILE 

I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF

LEWIS HELPSTEIN was served to those persons designated Wow on the 23rd day of

2010:

1

2

3

4

5
By placing a copy in the United States mail to the

following parties and/or their attorneys at
their last looms address(ss), postage thereon
fully paid, addressed as follows below.

6

7

8
By faxing to an operable facsimile machine of the

following parties and/or their attorneys at the
fax numbers designated below. A copy of the
transmit confirmation report is auaehed
hereto.

Gary E. Sdmitzer, Esq.
Waal B. Lee, Esq.
Kravitz, Siiizcr, Sloane & Johnsen Clad.
8985 S. Eastern Avenue, Suite 200
ble Vegas. NV 89123
Facsimile No. 702-362-2203
Attonreys ftr Defintdonts Ul Supplies, Uningt
Intagrkg and Nestor Eaporiti

Byron L. Ames, Esq.
kmathaa D. Blum, Esq.
Unripe & Howell
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129
Facsimile No. 702-562-3305
Attorney s for Plabnifft

9

10

11

12

13

14

15

16

17

18

19

20

21

23

24 An Employee Of Foley & Oakes, PC

25

26

27

28
TWAT

as
°AIMS
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

8

19

20

21

22

23

24

25

26

27

FOLEY 28

0A-ICES

STATE OF NEW YORK )
: SS

COUNTY OF SUFFOLK )

AFFIDAVIT OF LEWIS Heursnum

Lewis Helfstein, after being first duly sworn, deposes and states the following:

I.	 I have personal knowledge of the facts and statements sat forth herein.

2. On or about March 30, 2007, DI Supplies, Inc. and Summit Technologies, LLC

entered into an Agreement for Purchase and Sale of Assets (the "Agreemen a copy of which

is attached hereto as Exhibit 1.

3. As described in the Agreement, UI Supplies, Inc. is a New Ye& corporation

and Summit Technologies, LW is a New York limited liability company, having its principal

office at Bohemia, New York As shown on page 18 of the Agreement, the Agreement was

tea:anal in Bohemia, New York, by Lewis Helfstrin for Summit Technologies, LLC and by

Nestor Stporiti foi UI Supplies, Inc.

4. The Crossclaim that has been filed against me and the other Cross-Defendants,

Madelyn HeIfittein, Summit Laser Products, Inc., and Summit Technologies, LLC arises out of

the Agteement.

5. The Agreement contained the following provisions:

"12.
12.1 Any controversy or claim arising out of or relating to this Agreement , or
its breach, shall be settled by binding arbitration in aceorchmee with the
commercial rules of the American Arbitration Association, and judgment on the
award tendered by the arbitrator(s) may be entered in any court having
jurisdiction. The venue of any mbitmtion shall be Nassau County, New York"

"14.1(e) Governing Law and Venue. This Agreement is made in, and shall be
construed under, the substantive laws of the State of New York, exclusive of
choice of law principles Nassau County, New York shall be the sole venue for
any action or arbitration brought pursuant to this agreement."

6. The Crosacbirn identifies Ul Supplies, Inc., unmet Imaging, Inc., and Nestor

1 of 2
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Subscribed and qviorn to
before me this  I1  day of
/lab- , 2010.

Notary

Sapotiti as the CroseClaimants. LT1 Supplies is the New York corporation that was a party to the

Agreement Uninet Imaging is the parent company of Ul Supplies, Inc., and Nestor Saporiti is

the President and principal owner of Ili Supplies, Inc.

7. Madelyn Helfstein is my wife. She and I both reside in the State ofNew York.

Summit Laser Products, Inc. is a New York corporation and Summit Technologies, LLC is a

New York limited liability company_ Summit Laser Products, Inc. is a shareholder of Summit

Technologies, LLC.

DATED this 19th day of April, 2010.

11...elrrj,
Lewis Helfatein

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

21
FOLItir

OAKIN8
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APR 2 6 MO

NOTC
JEFFREY R. ALBREGTS, ESQ. /NBN 0066
BRIAN G. ANDERSON, ESQ. /NEN 10500
SANTORO, DRIGGS, WALCI-1,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Tel 11.1	 02) 791-0308

.01101
	 791-1912

fig	 ,..11

1_,T111191f1.11,_10 6-41J

Attorneys Plaintiffr

Plaintiffs,

V.

Ul SUPPLIES, IJFINET IMAGING, INC.,
NESTOR SAPOR1I1 and DOES 1 through 20,
and ROE entities 21 through 40, inclusive,

Defendtuns.

1./1 SUPPLIES, UNINET IMAGING, INC,
NESTOR SAPORTTI,

Counterclaimants,

V.

IRA AND EDYTHE SEAVER FAMILY
TRUST; IRA SE.A.VER; and CIRCLE
CONSULTING CORPORATION, and ROE
CORPORATIONS 101-200,

Cottuterdefendants.
22

lii SUPPUEs, UNINET IMAGING, INC.,
23 NESTOR SAPORM,

24	 Cross-Claimants,

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

COURT
NEVADA

NOTICE OF NONOPPOSITION TO
CROSS-DEFENDANTS, LEWIS
HELFSTEIN, MADALYN BELFSTEIN,
SUMMIT LASER PRODUCTS, INC., AND
SUMMIT TECHNOLOGIES, LLC'S
MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION

dais- V-146.1 . a313— -
Dept. No.: XI

Hearing Date: 5/25/10
Hearing Time 9:00 ala.

DISTRICT
CLARK CO

IRA AND EDYTHE SEAVER FAMILY
' UST- P SEAVER- and CIRCLE

c COTEltrOloW,

25	 V.

26

27

28

LEWIS HELFSTEIN, MADALYN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES, LLC

Cross-Defendants.

07650-03/5111094.clue

0
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IV. •
BRIAN G. 11L1 o /:
400 South Fir Street, 'it
Las Vegas, Nevada 89101

1
NOTICE OF NON. OPPOSMON TO CROSS-DEFENDANTS LEWIS HELFSTEINt

	

2	 ALIOURFLFSTEIN, SUMMIT LASER PRODUCTS. INC.. AND SUMMIT
TEtHNOLOGIESI LLC'S MOTION FOR STAY OR DISMISSAL. AND TO COMM

	3	 ARBITRATION 

4 TO THE COURT AND TO ALL INTERESTED PARTIES:

	

5	 PLEASE TAKE NOTICE that Plaintiffs ERA MD EDYTHE SEAVER FAMILY

6 TRUST, MA SEAVER, and CIRCLE CONSULTING CORPORATION declare that they have

7 no opposition to Cross-Defendants, Lewis Helfstein, Madelyn Helfstein, Summit Laser Products,

8 Inc, and Summit Technologies, LLC's Motion for Stay or Dismissal, and to Compel Arbitration.

	_ .9	 Dated this .	 axof Aprilt2010.

	

10	 SANTORO, DRIGGS, WALCH,
f 11.	 KEARN , HOLLEY & THOMP *N
0 X	 11

gF	 12
.16

13
0.4
ir	 14
oI

Attorneysfor PlainfiffslCounterdefendants

22

23

24

25

26

27

28

- 2 -
0765043/511594.doc

g6	
15

16

17

18

19

20
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- 3 -

Alk

An - I I oyee of	 i I I.

Kearney, Holley & Thompson

CERTIFICATE OF MAILING

2	 I HEREBY CERTIFY that on the ,-24 of April, 2010, and purammt to NRCP 5(b),

3 deposited thr mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE OF

4 NONOP'POSMON TO CROS.%DEFENDANTS, LEWIS HRLFSTEIN, MADALYN

5 HELFSTEIN, SUMMIT LASER PRODUCTS, INC., AND SUMMIT TECHNOLOGIES,

6 LLC'S MOTION FOR STAY OR DISMISSAL, AND TO COMPEL ARBITRATION,

7 mange prepaid and addressed to:

8 J. Nand Oakes, Esq.
FOLEY & OAKES, PC

9 850 East Bonneville Avenue
Lau-VegsarltW-416404--

10 Attorneys for Lewis Berstein,
Madelyn Helfstein, Summit Laser

ti	 11 Products, Inc., Summit Technologies, LLC,

12
Gary E. Schnitzer, Esq.

13 Michael B. Lee, Esq.
1CRAVflZ, SCHNITZER, SLOANE &

arro	 14 JOHNSON, CHTD.
8985 South Eastern Avenue, Suite No. 200

th	 15 Las Vegas, Nevada 89123
(702) 362-2203

16
Attorneys for Defendanb Ul Supplies,

17 Uninet imaging and Nestor Saporiti

18 Robert M. Freedman, Esq.
THARPE & HOWELL

19 15250 Ventura Boulevard
Ninth Floor

20 Sherman Oaks, CA 91403
and

21 )3yon L Amok EN.
Jonathan 0. Blum, Esq.

22 Senior Associate
THARPE & HOWELL

23 3425 Cliff Shadows Parkway
Suite No. 150

24 Las Vegas, NV 89129
Co-Counsel for Plairaill

25

26

27

28

074550-03/388591.doc
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1

2

3

4

5

6

7

8

°PPM
GARY E. SCHNITZPA„ ESQ.
Nevada Bar No. 395
MICHAEL B. LEE, ESQ.
Nevada Bar No. 10122
KRAVITZ, SCHN1IZI3R, SIAANE,
& JOHNSON, CHID.

8985 S. Eastern Ave., Suite 200
Las Vegas, Nevada 89123
Telephone: (702) 222-4142
Facsimile-	 (702) 362-2203
Email:	 gschniftergcssattorneys.com

' mlee@kssattomeys.com
Attorneys for Dty"-wtts UI Supplies.
UniNet Imaging and Nestor Saporiti

19

20
IJI SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI

21 Counter-Claimants
vs.

22 IRA AND EDYTHE SEAVER FAMILY TRUST,
23 IRA SEAVER, CIRCLE CONSULTING

CORPORATION; and ROE CORPORATIONS
24 101-200.

25 Counter-Defendants

26

27

28

9

10

11.

12

13

14

15

16

17

18

LEWIS HELFSTEIN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES, UNINET
IMAGING, INC., NESTOR SAPORITI and DOES
1 through 20, and ROE entities 21 through 40,
inclusive,

vs.

IRA AND EDYTHE SEAVER FAMILY TRUST,
IRA SEAVER, CIRCLE CONSULTING
CORPORATION

Defendants.

Plaintiff,

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No. A587003

Dept. No. XI

DEFEMPAMMILWYMAMISEI
IMAGING AND NESTOR SAPORITI'S 
OPPOSITION TO CRQSS 
DEFENDANTS'. LEWIS HELFSTEIN,
MADALYN HELFSTEIN. SUMMIT
LASER TECHNOLOGIES. LLC.'S 
MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION,
AND ALTERNATIVELY. COUNTER-
MOTION TO STAY PROCEEDINGS
PENDING ARBITRA.TIONLMOTION
TO DISMISS PURSUANT TO NEVADA
RULE OF CIVIL PROCEDURE 19

Date of Hearing: May 25, 2010

Time of Hearing: 9:00 a.m.

Page ] of 20
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COME NOW, UI Supplies, UniNet Imaging (UI Supplies and UniNet Imaging are

collectively ref-erred to as "UniNet"), and Nestor Saporiti ("Mr. Saporiti") ((51, UniNet, and Mr.

Saporiti are collectively referred to as the "UniNet Defendants"), by and through their attorneys of

record, the law rum of Kravitz, Schnitzer, Sloane, & Johnson, Chtd., and hereby respectfully file this

Opposition (Opposition") to Cross Defendants, Lewis Helfstein ("Mr. Helfstein"), Madalyn •

Helfstein, Summit Laser Products, Inc. ("Summit"), and Summit Technologies, LLC. (also referred

to as "Summit") (all collectively referred to as "Helfstein Defendants") Motion for Stay or •

Dismissal, and to Compel Arbitration ("Motion").

Additionally, the UmNet Defendants also file a Counter Motion, in the Alternative if

arbitration and change of venue is warranted, to Stay Proceedings Pending Arbitration; Motion to

Dismiss Pursuant to Nevada Rule of Civil Procedure 19_ This Opposition is made and based upon

the accompanying Memorandum of Points and Authorities, any attached exhibits, affidavits,

declarations, or other supporting documents, and any oral argument permitted at the time of the

bearing.

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

A. Summgrv of Argument

The Helfstein Defendants are indispensable parties to claims arising out of the Consulting

Agreement (defined below). The Consulting Agreement contains a mandatory clause making

Nevada the proper forum for those disputes. Under Nevada Rule of Civil Procedure 13(h), the

UI SUPPLIES, UNINET IMAGING AND
NESTOR SAPORITI

Cross-Claimants

VS,

LEWIS HELFSTEN, MADALYN HELFSTEIN,
SUMMIT LASER PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC,

Cross-Defendants

DEFENDANTS UI SUPPLIES, UNINET
IMAGING AND NESTOR 5APORITI'S
OPPOSITION TO CROSS
DEFENDANTS'. LEWIS HELFSTEIN,
MADALYN HELFSTEIN. SUMMIT
LASER TECHNOLOGIES. LLC.'S
MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION,AER.A4127-
MOTION TO STAY PROCEEDINGS 
PENDING ARBITRATION: MOTION
TO DISMISS PURSUANT TO NEVADA
RULE OF CIVIL, PROCEDURE 19

Page 2 of 20
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16
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19

20

21

22

23
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25

26

27
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1 Unillet Defendants are entitled to bring a cross-claim against the Helfstein Defendants based on the

2 nature of Plaintiffs' action. Furthermore, they are also allowed to join the Helfstein Defendants to

3 this action under Nevada Rule of Civil Procedure 14(a) based on their right to seek indemnification.

4 As such, the Motion should be denied in its entirety.

5	 Alternatively, if the Asset Purchase Agreement (defined below) controls the venue and

6 choice of law for disputes arising out of the Consulting Agreement, then a stay of Plaintiffs claims

7 against the UniNet Defendants is proper. The plain language of the Asset Purchase Agreement, and

Mr. Helfstein's Declaration, clearly state that the UniNet Defendants never assumed the Consulting

9 Agreement. Nevertheless, Plaintiffs want to prosecute their claims against the UniNet Defendants

10 for damages arising out of the Consulting Agreement. Furthermore, the Helfstein Defendants desire

11 to stay any action against them until Plaintiffs action against the UniNet Defendants, for a contract

12 they were never a party to nor never assumed, is resolved. That is a classic example of putting the

13 cut before the horse. This justifies staying this action until there is a resolution of the cross-claims,

O 14 or for the complete dismissal, of Plaintiffs' case under Nevada Rule of Civil Procedure 19(b).

15 B.	 Statement of the Facts

	

E 16	 The following facts are taken from Plaintiffs' Complaint. On or about August 12, 2004, the
141-9

17 Helfstein Defendants entered into an Agreement with Mr. Seaver to form Summit. See Complaint at

18 ¶5. The Helfstein Defendants manage and control Summit, but would need Mr. Seaver's approvil

19 on decisions concerning the capital structure of Sununit. Id. For compensation, Mr. Seaver and/or

20 the Seaver Trust were to receive $6,700 per month in distributions from Summit subject to a $55,600

21 pretax profit. Id. Furthermore, Summit's operating agreement required Summit to enter into the

22 Consulting Agreement with Mr. Seaver for an annual fee of $120,000 with annual $5,000 increases.

23 Id.; Mot. at 5:20-21. On or about September 1, 2004, the Helfstein Defendants entered into an

24 operating agreement with the Seaver Trust for the operations of Summit as a New York limited

25 liability company ("Operating Agreement"). Id. at I 6.

	

26	 1.	 Consulting Agreement 

	27	 On the SAM day of the execution of the Operating Agreement, Circle Consulting entered into

28 an agreement with Summit that established Circle Consulting would provide consulting services, as

Page 3 of 20
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agreed in the Operating Agreement, to Summit from January 1, 2005 to December 31, 2014

2 (previously referred to as "Consulting Agreement"). See Id; see also Consulting Agreement

3 attached as Exhibit "1" at1 2 at IS0000104. In terms of the material provisions of the Consulting

4 Agreement to the Motion, it contained a paragraph stating that:

5
	

14. Governing Law.

6

	

	 The agreement shall be governed by and construed in
accordance with the laws of the State of Nevada. If any provision

7

	

	 of this agreement shall be unenforceable or invalid, such
unenforceability or invalidity shall not affect the remaining

8

	

	 provisions of this agreement. In the event of any such action,
proceeding or counterclaim brought by either party hereto in

9

	

	 connection with or arising under this Agreement, the parties
hereby agree to waive trial by jury in any such action or

10	 proceeding.

dd	 11
See Ex. 1 at 1 14 at IS 0000110-11.

12
.4 •	 2.	 Agreement For Purchase and Sale of Assets
C4 e 13
eZ	 On or about March 27, 2007, UI and Summit entered into the Agreement for Purchase and

Ip r—z). 14
Sale of Assets by and between Ul Supplies, INC., and SUMMIT TECHNOLOGIES, LLC ("Asset

i cci; 15
Purchase Agreement. See Mot, Ex. A at 1. In terms of employment contracts and other benefits,

rch3 #,..6 16

r

17 the Asset Purchase Agreement specifically provided that:

18

	

	 Employment Contracts and Benefits: "Fxhibit E attached is a list of all
Seller's employment contracts, collective bargaining agreements, and

19

	

	 pension, bonus, profitsharing, stock options, or other agreements
providing for employee remuneration or benefits. To the best of Seller's

20

	

	 knowledge, as of the date of this Agreement, Seller is not in default under
any of these agreements, nor has any event occurred that with notice,

21

	

	 lapse of time, or both, would constitute a default by Seller of any ofthese
agreements. §dler's obligations under these agreements shall cease

22

	

	 ns of the Cjosing Date, and Seller makes no representations as to the
assignability of such agreements."

23

24 
See Id. at 1 7.6 (emphasis added). "Exhibit F' explicitly states that "CONSULTING AGREEMENT

WITH IRA SEAVER AND LEWIS HELFSTEN NOT BEING ASSUMED." See Mot., Ex. A.

28

Page 4 of 20

25
Thus, the Consulting Agreement antomatically terminated as of the Closing Date. ld.

26
Furthermore, on November 10, 2009, Mr. Helfstein provided a Declaration regarding the

27
Consulting Agreement. He wrote that:
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I was responsible for negotiating and approving the [Asset Purchase
Agreement] on behalf of Summit. As part of the [Asset Purchase

	

2	 Agreement], Uninet negotiated replacement consulting agreements
between Uninet, myself and Mr. Seaver. I executed a aglwrni_nt

	3	 consulting agreement with Uninet on my own behalf. There were
negotiations between Unmet and Seaver for a replacement agreement,

	

4	 but to the best of my knowledge was (sic) no such agreement was signed.

5 See Declaration of Lewis Helfstein attached as Exhibit "2" at 7. Thus, the Asset Purchase

6 Agreement clearly establishes that the UniNet Defendants did not assume the Consulting Agreement.

7 Nevertheless, Plaintiffs have brought a frivolous lawsuit against the UniNet Defendants under the

8 terms of the Consulting Agreement.

	

9	 a.	 Warranties From Seller to UniNet Defendants

	10	 The Asset Purchase Agreement provided the UniNet Defendants with a series of Warranties,

11 which are directly applicable to the UniNet Defendants' right to seek indemnification from the

12 Helfstein Defendants, Summit represented that it had the approval and authority of all members to

13 enter into the Asset Purchase Agreement. Mot, Ex. A at I 6.1. Summit asserted that it had full

14 power and authority to enter into the Asset Purchase Agreement "without any conflict with any other

15 restriction or limitation, whether imposed by or contained in Seller's management agreement or by or
'	 -

16 in any law, legal requirement, or otherwise " Id.

	17	 Similarly, Summit also represented that there were no Potential claims or threats of litigation

18 involving the assets it was selling other than ACM Technologies v. Summit Technologies LLC. See

19 Mot, Ex. A at"! 6.6. It provided a general disclosure that:

	

20	 Seller does not know, or have reason to know, of any matters,
occurrences, or other information that has not been disclosed to Buyer

	

21	 and that would materially and adversely affect the Acquired Assets
purchased by Buyer or its conduct of the business involving such

	

22	 .Acquired Assets. Moreover, no representations or warranty by Seller in
this Agreement, or any documents furnished to Buyer by Seller, contains

	23	 or will contain any untrue statement of a matgriithmt, or omit to state
a material fact necessary to make the statements contained in these

	

24	 sources accurate.

25 Mot,-Ex. A at 16.7 (emphasis added).

	

26	 Additionally, the Asset Purchase Agreement also stated that:

	

27	 The execution, delivery, and performance of this Agreement by Seller and
the consummation of the transactions contemplated by this Agreement

	

28	 will not result in or constitute any of the following: (a) a default or an

Page 5 of 20
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event that; with notice, lapse of time, or both, would be a defimIt, breach,
or violation of the management agreement of Seller or any lease, license,

2	 promissory note, conditional sales contract, commitment, indenture, or
other agreement, instrument, or arrangement to which Seller is a party or

3	 by which any of them or any asst or properties of any of them is bound.

4

5 Mot, Ex. A at 1 7.9. The Asset Purchase Agreement also provided that it had the necessary right,

6 power, legal capacity, and authority to enter into the agreement, and "no approvals or consents of any

7 person other than the Seller [was] necessary in connection with the sale" of Summit's assets. Mot,

8 Ex. A at 7.10.

9	 Finally, and most importantly, Summit stated that:

10	 "to the best of Seller's knowledge, none of the representations and
warranties made 131 Seller in this Agreement, or in any certificate or

cki	 11	 memorandum furnished or to be furnished, contains or will contain any
untrue statement of material fact, or omits to state a material fact

IC	 12	 necessary to prevent the statement from being misleading."0 •
g13 Mot, Ex. A at 1 7.12.

g
.C;). 14	 In total, the Helfstein Defendants provided several warranties to the UniNet Defendants that:

15 (1) the Consulting Agreement was terminated; (2) it had the necessary authority and consent to

16 terminate the Consulting Agreement; (3) there were no potential claims or threats of litigation; (4)

17 there would not be a breach of the Consulting Agreement from the Asset Purchase Agreement; and

a18 (5) there were no misrepresentations of material fact that would make any of the foregoing

19 misleading.

20
b.	 UniNet Defendants Relied on Hellitein Defendants' Representation

21	 that the Cormhing jgreement Was not Being Assigned

22	 The Helfstein Defendants induced the UniNet Defendants into executing the Asset Purchase

23 Agreement based on their representation that the Consulting Agreement was not being assigned_

24 through the Asset Purchase Agreement. The UniNet Defendants did not want The Consulting

25 Agreement. They merely wanted the technology and assets owned by Summit. Exhibit "E" and the

26 Declaration of Mr. Helfstein all demonstrate that the Asset Purchase Agreement did not assign the

27 Consulting Agreement. These are key facts that support the UniNet Defendants' claims for

281 indesimification and evidence the Helfstein Defendants status as indispensable parties.
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I	 C.	 Statement of Procedure

2	 On April 3, 2009, Plaintiffs filed a Complaint against both the Helfstein Defendants and

3 UniNet Defendants, In the Complaint, Plaintiffs assert ten causes of action: (I) Breach of Circle

4 Consulting Contract (against all Defendants); (2) Breach of Summit Technologies Formation

5 Agreement (against Helfstein Defendants Only); (3) Breach of Summit Technologies Operating

6 Agreement (against Helfstein Defendants and Summit Only); (4) Breach of Fiduciary Duty (against

7 Helfstein Defendants Only); (5) Promissory Estoppel (against UniNet Defendants Only); (6) Unjust

8 Enrichment (against UniNet Defendants Only); (7) Accounting (against Summit and Helfstein

9 Defendants Only); (8) Declaratory Relief (against All Defendants); (9) Breach of Implied Covenant

10 of Good Faith and Fair Dealing (against All Defendants); and (10) Alter Ego (against All

11 Defendants). However, on November 23, 2009, Plaintiffs executed a voluntary dismissal of the

12 Helfstein Defendants.
e. 13	 In turn, on January 19, 2010, the UniNet Defendants filed a Cross Claim against the Helfstein

161 14 Defendants. The Cross Claim asserts twelve claims against the Helfstein Defendants: (1) Breach of

INS; 15 Contrao (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) Unjust Enrichment; (4)

16 Fraud; (5) Fraudulent Misrepresentation; (6) Intentional Misrepresentation; (7) Negligent .1

17 Misrepresentation; (8) Breach of Express and Implied Warranties; (9) Implied Indemnity; (10)

18. Express Indemnity; (11) Apportionment; and (12) Equitable Estoppel.'

	

19	 Plaintiffs are asserting claims for alleged breach of the Consulting Agreement against the

20 UniNet Defendants. See Compl. at Ti 24-27,48-53. However, the UniNet Defendants were not a

21 party to that contract. Only the Helfstein Defendants were parties to both the Consulting Agreement

22 and the Asset Purchase Agreement. See Ex. 1, Mot., Ex. A. In that light, they are "indispensable" to

23 the adjudication of the dispute over the Consulting Agreement, and to the UniNet Defendants'

24 defense from Plaintiffs' frivolous litigation. Similarly, the Helfstein Defendants are liable to the

25 UnDlet Defendants under a theory of indemnification for any damages they may incur as a result of

26

27
In terms of classifying the cross-claims, the first eight claims arise under Nevada Rule of Civil Procedure 13(h).

28	 The remaining claims arise under Nevada Rule of Civil Procedure 14(s) based on a theory of indemnification, which
constitute third-party claims. This is addressed in more detail in section 1(A).
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1 the claims arising under the Consulting Agreement.

2 IL DISCUSSION

3	 The Helfstein Defendants are seeking to compel arbitration under the Asset Purchase

4 Agreement based on the mandatory arbitration clause and choice of venue clause. Mot. at 2:14-17.

5 Furtheemore, they are seeking dismissal of the UniNet Defendants cross-claims, or alternatively, a

6 stay of those claims until Plaintiffs' lawsuit against the UniNet Defendants' is resolved. Id. at 4:10-

7 14. However, the Helfstein Defendants fail to appreciate that they are "indispensable parties" to

8 Plaintiffs' claims for breach of the Consulting Agreement. The Consulting Agreement explicitly

9 demands that Nevada law govern any dispute arising out of that contract. See Ex. 1 at 114 at IS

10 0000110-11.. Plaintiffs' claims solely arise out of the Consulting Agreement, not the Asset Purchase

11 Agreement. As such, the Consulting Agreement supercedes the Asset Purchase Agreement,

12 including the Choice of law and forum provisions.

13	 The Discussion is organized into five Parts. Part A explains the civil procedure standards for

14 bringing a cross claim and a third-party claim, and the Helfstein Defendants' status as "indispensable

15 parties" that permit joining them as a party to Plaintiffs' claims arising under the Consulting

16 Agreement. Part B examines the arbitration clause of the Asset Purchase Agreement, and how it
..•

17 does not apply to this dispute. Similarly, Part C illustrates how the forum selection clause is also	 -

18 inapplicable. Alternatively, if this Honorable Court grants the Helfstein Defendants' Motion, Part D

19 requests a stay of Plaintiffs' case until the issue regarding the non-assignment of the Consulting
„

20 Agreement is resolved. Finally, Part E moves for dismissal of Plaintiffs' case entirely under Nevada
• •

21 Rule of Civil Procedure 19(b).

22	 A.	 Cross-claims Against Helfsg_n Defendants are Proper
:-

23	 1.	 Joinder of Additional Parties Under Rule 13(h) 

24	 A cross claim is the proper procedural device for the joinder of additional parties when the

25 joinder is necessary for just adjudication based on its status as an 'Indispensable party," or the relief

26 arises out of the same transactions, occurrences, or series of transactions and occurrences with

27 common questions of fact ancVor law. Nev. R. Civ. Pro. 13(h). "An indispensable party is a party

28 who is 'necessary' to an action, but for some reason, cannot be made a party to that action." Potts v.
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1 Vokits, 101 Nev. 90, 92, 692 P.2d 1304, 1306 (1985). If the court finds that a party is indispensable,

2 it must decide whether in equity and good conscious the action should proceed. id  "If in equity and

3 in good conscious the action cannot proceed without the necessary party, that party is 'indispensable'

4 . ." Id.

	5	 Nevada Rule of Civil Procedure 19 states that:

6
(a)	 A person who is subject to service of process and whose joinder

	

7	 will not deprive the court of jurisdiction over the subject matter
of the action shall be joined as a party in the action if (1) in the

	

8	 person's absence complete relief cannot be accorded among
those alreadyparties, or (2) the person claims an interest relating

	9	 to the subject of the action and is so situated that the disposition
of the action in the persons absence may (I) as a practical matter

	

10	 impair or impede the persons ability to protect that interest
or (ii) leave any of the persons already parties subject to a..

11	 substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of the claimed interest. If the

	

12	 person has not been so joined, the court shall order that the
person be made a party. If the person should join as a plaintiff

	

13	 but refuses to do so, the person may be made a defendant, or, in
a proper case, an involuntary plaintiff

14 . (Emphasis added).

	15	 2.	 'Third-Party Practice Under Rule 14

	16	 Third-party practice "is based upon a theory of indemnity." Reid v. Royal Ins. .Co., 80 Nev.

17 137, 140, 390 P.2d 45, 46 (1964). When a third-party may be liable to a defendant, the defendant

18 may, as a third-party plaintiff, make a claim against the third-party defendant for all or part of the

19 plaintiff's claim against the third-party plaintiff. Nev. Rule. Civ. Pro. 14(4. "The application of

20 indemnity (when proper) shifts the burden of the entire loss from the defendant tort-feasor to another

21 who should bear it instead." Reid, 80 Nev_ at 141, 390 P.2d at 47 (citing Prosser,. Torts § 46 (2nd

22 Ed.)).

23
3.	 The Helfrtein Defendants are Proper Crop-Claintants Under Rule 19. and

24	 Proper Third-Parry Defendants Under Rule 14(a)

25	 The Helfstein Defendants are indispensable parties to Plaintiffs' claims under the Consulting

26 Agreement. As a practical matter, the HeIfstein Defendants' absence from this litigation impairs and

27 impedes the UniNet Defendants' ability to protect their interests. Similarly,.there is a. substantial risk

28 of inconsistent outcomes if the Umicet Defendants are obligated to defend this action without the
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1 presence of the Helfstein Defendants. Thus, the UniNet Defendants respectfully request that this

2 Honorable Court consider the extent that a judgment rendered without the Helfstein Defendants will

3 prejudice the Unilslet Defendants, Additionally, they also request that the Court consider the extent

4 that a judgment under the Consulting Agreement can actually be rendered without the Helfstein

5 Defendants when the UniNet Defendants were never a party nor assumed it

6	 In terms of the Consulting Agreement, it contains a Governing Law provision that makes

7 Nevada the choice of law and. the forum for any disputes arising thereunder. See Ex. 1 at 1114 at IS

8 0000110-11. Plaintiffs are suing the UniNet Defendants for breach of the Consulting Agreement

9 Under the Governing Law provision, the Eighth Judicial District Court is the proper forum for

10 disputes arising out of or connected to the Consulting Agreement. Evidence of this is Plaintiffs'

crd	 11 original action that named the Helfstein Defendants as defendants. This demonstrates that the

ce	 12 Helfstein Defendants are indispensable parties to the Consulting Agreement, which allows the0	 -
13 UniNet Defendants to join them to this litigation under Nevada Rule of Civil Procedure 13(h).

15 fault actually amd-proximately caused 100% of Plaintiffs' alleged damages. The Helfstein

14	 Furthermore, this Honorable Court should take notice that the Helfstein Defendants' active

16 Defendants were contractually obligated to Circle Consulting through the Consulting Agreement.

gic21 • 17 Thus, they had a legal obligation to abide by those terms and avoid materially breaching the

18 Consulting Agreement. In terms of the Asset Purchase Agreement, Mr. Helfstein provided several

19 warranties that he secured Mr. Seaver's consent to terminate the Consulting Agreement upon the sale

20 of Summit's assets.

21	 The TJniNet Defendants' warranties in the Asset Purchase Agreement demonstrate that the

22 UniNet Defendants are entitled to indemnification from the Helfstein Defendants. Thew warranties

23 included representations that: (1) the Consulting Agreement was terminated; (2) it had the necessary

24 authority and consent to terminate the Consulting Agreement; (3) there were no potential claims or

25. threats of litigation; (4) there would not be a breach of the Consulting Agreement from the Asset

26 Purchase Agreement; and (5) there were no misrepresentations of material fact that would make any

27 of the foregoing misleading. See Mot, Ex. A at 6.1, 6.6, 6.7, 7.9, 7.10, 7.12.

28 /1/I

Page 10 of 20

AA000130



1	 The undisputed facts demonstrate that the only defendants culpable for Plaintiffs' alleged

2 damages are the Helfstein Defendants. Overwhelming evidence demonstrates that the UniNet

3 Defendants did not want to assume the Consulting Agreement. See Id The UniNet Defendants do

4 not have any legal obligation to Plaintiffs. As such, any liability borne by the UniNet Defendants

5 should be completely shifted to the Helfstein Defendants. See Nev. R. Civ. Pro. 14(a). In total, the

6 Nevada Rules of Civil Procedure demand that the Helfstein Defendants remain parries to this action

7 in Nevada. The cross-claims and third-party claims do not arise against the Helfstein Defendants

8 solely based on the Asset Purchase Agreement. They arise directly out of the Consulting Agreement

9 itself Under that contract, it specifically provides that Nevada is the proper forum.

10	 B.	 Epforceability of Arbitration Clauses

it	 Whether a dispute arising under a contract is arbitrable is a matter of contract interpretation,

12 which is a question of law. State ex rel. Masto v. Second Judicial Dia Court ex rel. County, 125

13 Nev. 5„ 199 P.3d 828, 832 (Nev. 2009). District Courts have the discretion to determine the

14 enforceability of an arbitration clause. May v. Anderson, 121 Nev. 668, 672-73, 119 P.3d 1254,

15 1257 (2005). "Nevada courts resolve all doubts concerning the arbitrability of the subject mater of a

16 dispute in favor of arbitration." Intl Assoc. Firefighters v. City of Las Vegas, 104 Nev. 615, 618,

17 764 P.2d 478, 480 (1988). However, "[i]f the court finds that there is no enforceable agreement, it

18 may not. . . order the parties to arbitrate." Nev. Rev. Stat, 38.221(3).

19	 Generally, arbitration is a matter of contract and" 'a party cannot be required to submit to

20:- arbitration any dispute -which lie has not agreed so to submit.'" Truck Ins. Exchange v. Palmer J.

21 Swanson, Inc., 124 Nev. 59,	 189 P.3d 656, 660 (2008) (quoting Thomson-CSF. SA. v.

22 American Arbitration Assin, 64 F.3d 773, 776 (2d Cir.1995) (quoting Steelworkers v. Warrior & Gulf

23 Co., 363 -U.S. 574, 582, 80 S.Ct. 1347,4 L.Ed.2d 1409 (1960)). Thus, while Nevada recognizes a

24 strong policy in favor of arbitration, "such agreements must not be so broadly construed as to

25 encompass claims and parties that were not intended by the original contract" see Mikohn Gaming

26 Corp. v. McCrea, 120 Nev. 248, 252, 89 P.3d 36, 39 (2004). Nevertheless, the obligation to

27 arbitrate, which was executed by another party, may attach to a nonsignatory. Truck Ins. Exchange,

28 189 P.3d at 660 (citing Inter. Paper v. Schwabedissen IvIaschinereck Anlagen, 206 F.3d 411, 416717
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(4th Cir.2000)).

2	 Here, there is no enforceable agreement that requires arbitration in this matter. As stated

3 earlier, Plaintiffie claims arise under the Consulting Agreement. See Compl. Without admitting the

4 sufficiency of those claims, Plaintiffs allege that the UniNet Defendants are liable to them for breach

5 of that agreement. Id. Notably, the UniNet Defendants were never a party to the Consulting

6 Agreement, nor assumed it. See Mot., Ex. A et seq. The only parties to that Agreement were

7 Plaintiffs and the Helfstein Defendants. See Ex.

8	 The Consulting Agreement does not require arbitration. Plaintiffs should not be allowed to

9 prosecute their claims against the UniNet Defendants without joining the Helfstein Defendants in

10 this matter. Otherwise, gross injustice and unfairness would befall the UniNet Defendants since they

11 never assumed the Consulting Agreement. See Mot., Ex. A et seq. While the Helfstein Defendants

12 are attempting to characterize the cross-claims as arising under the Asset Purchase Agreement, they

13 completely failed to acknowledge their Status as indispensable parties to the Consulting Agreement.

14 In that light, the cross-claims against the Helfstein Defendants are appropriate arise under the

15 Consulting Agreement.

16	 The UniNet Defendants respectfully request that this Honorable Court deny the Motion.

17 Plaintiffs' action is solely based on the Consulting Agreement. That agreement does not contain art .

18 arbitration clause demanding that disputes arising under it must be arbitrated. Furtheamore, the

19 Asset Purchase Agreement cannot be so broadly construed as to encompass claims arising under the
.	 •

20 Consulting Agreement This is especially true since the plain language of the Asset Purchase

21 Agreement specifically states that the UniNet Defendants were not assuming the Consulting

22 Agreement. As such, the Helfstein Defendants' have the status as indispensable parties to the

23 Consulting Agreement Additionally, they are also third-parties with an obligation to indemnify the

24 UniNet Defendants. In either case, the arbitration clause of the Asset Purchase Agreement is

25 Inapplicable as it pertains to the Consulting Agreement.

26	 fh„rd,-nygLonsbAftauLD_efe2gAktugSj_N_L t r rat' a e

27	 Mandatory arbitration clauses may be"unconscionable when the tem is procedurally and

28 substantively unconscionable. See D.R. Horton v. Green, 120 Nev. 549, 551, 96 P.3d 1159, 1160
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1 (2004). Both procedural and substantive unconscionability must be present for a court to exercise

2 discretion to invalidate an arbitration clause. Id. at 553. Procedural unconscionability focuses on the

3 one-sidedness of a contact, particularly the inability of the weaker party to meaningfully negotiate

4 because of unequal bargaining power, and an inability to understand the contractual language. Id. at

5 554. Substantive unconscionability is present when the terms are so one-sided and harsh that it

6 shocks the judicial conscience. Villa Milano Homeowners Assn. V. II Davorge, 84 CalApp.4th 819,

7 829, 102 Cal.Rptr.2d I (ca. App. 4th Dist. 2000). Substantive unconscionability as to arbitration

8 clauses exists when arbitration agreements contain provisions that vary the substantive remedies and

9 the consequences on the parties unequally. Id. at 558 citing Ting v. AT & T, 319 F.3d 1126 (9th Cir.

10 2003).

11	 Here, the arbitration provisions of the Asset Purchase Agreement are unconscionable, In

12 terms of procedural unconscionability, the Asset Purchase Agreement is one-sided that it requires

13 arbitration in New York. This is a foreign jurisdiction to the purpose of the Asset Purchase

14 Agreement, The AssetPurchase Agreement contemplated the sale of both tangible and intangible

15 assets located in Las Vegas, Nevada. New York is an alien jurisdiction that has no purpose other

16 than the Convenience of the Hell tern Defendants. This demonstrates that the term is one-Sided and

17 procedurally unconscionable. Similarly, the arbitration clause is also substantively unconscionable

18 because of the one-sided nature of the provision, and harshness that requires the UniNet Defendants

19 to waive their right to a jury trial and to litigate in a foreign jurisdiction. In total, the arbitration

20 clause is unconscionable and unenforceable.

21	 C.	 fpm Selection Clauses

22	 "While some forum selection clauses are sufficient to subject parties to the personal

23 juiisdiction of out-of-state courts, not all forum selection clauses are enforceable." Tandy Computer

24 Leasing, a Div. of Tandy Electronics, Inc. v. Terina, 105 Nev. 841, 843, 784 P.2d 7, 8 (1989)..

25 'Where such forum selection provisions have been obtained through 'freely negotiated' agreements

26 and are not 'unreasonable and unjust,' their enforcement does not offend Due Process.' Id. (quoting

27 Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 n. 14, 105 S.Ct. 2174, 2182 n. 14, 85 L.Ed,2d

28 528 (1985)).
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1	 Nevertheless, the Nevada Supreme Court identified several factors that could render a forum

2 selection clause unconscionable, including: (1) the absence of negotiations regarding the forum

3 selection clause; (2) the unimportance of the clause to the contract's purpose; (3) the placement and

4 font size of the clause in the contmet;(4) the potential lack of knowledge regarding the clause's

5 potential consequence; (5) public policy considerations demanding decisions on the merits and

6 exclusion of unfair advantages. Id. at 843-44, 784 P.2d at 8 (citations omitted); see also D.R. Horton

7 v. Green, 120 Nev. 549, 557, 96 P.3d 1159, 1165 (2004).

8	 Here, the forum selection clause is inapplicable. As stated earlier, the Consulting Agreement

9 clearly sets Nevada as the proper jurisdiction for claims arising out of it. Plaintiffs are prosecuting a

10 case solely based on the Consulting Agreement. As such, the forum selection clause of the Asset

11 Purchase Agreement is inapplicable. In arguendo, even if it was applicable, the forum selection
•

12 clause is unconscionable. There is no evidence that there was meaningful negotiation regarding the
0 •
cl3	 13 forum selection clause. Similarly, the forum selection clause of New York is unrelated to the •

•

4 Purchase of assets in Las Vegas, Nevada. Furthermore, the Helfstein Defendants have not presented
I

15 evidencedemonstrating the thullet Defendants' awareness of the forum selection clause. The only
• :••	 .	 -	 • •

NE 16 purpose of the forum selection clause is to provide the Helfstein Defendants with an unfair

17 advantage.

.18 Like the Arbitration clause, the forum selection clause is unconscionable. It goes against

19 Nevada's public policy of requiring cases to be decided on their merits. The Helfstein Defendants'

20 request would place a substantial burden on the UniNet Defendants to litigate a ease in an

21 inconvenient forum that does not house any of the likely witnesses, -documents, or admissible

22
•	 ,

evidence that would be used to prosecute/defend claims. Nevertheless, Plaintiff's claims arise-under

23 the Consulting Agreement, not the Asset Purchase Agreement Thus, enforcing those clauses to

24 allow the Helfstein Defendants to escape this jurisdiction is improper.

25 1111

26 1111

27 1111

28 MI
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COUNTER-MOTIONS

	

2	 D.	 Alternatively, if Arbitration is Proper, Then This Matter Should Be Staved
Pending Resolution of the UniNet Defendants' Dispute with theHelfstein 

	

3	 Defendants

	4	 "[The power to stay proceedings is incidental to the power inherent in every court to control

5 the disposition of the causes on its docket with economy of time and effort for itself, for counsel, and

6 for litigants.' In re Smith, 389 B.R. 902, 917 (Blatcy. D. Nev. 2008) (quoting Landis v. North

7 American Co., 299 U.S. 248, 57 S.Ct. 163, 81 L. Ed. 153 (1936)). In Landis, the United States

8 Supreme Court stated that the exercise of this power "can best be done calls for the exercise of

9 judgment, which must weigh competing interests and maintain an even balance." Landis, 299 U.S.

10 at 254-55, 57.

11	 The Smith Court further took notice that, in terms of staying adversary proceedings:

<	 12	 -
o	 -"[w]here it is proposed that a pending proceeding be stayed, the

	

14	
grant a stay must be weighed. Among those competing interests are the
competing interests which will be affected by the granting or refusal to

13
possible damage which may result from the ranting of a stay, the

forward, and
inequity which a party may suffer m being required to go

and the orderly course of justice measured in terms of the

g 

16	
simplifying or complicating of issues, proof, and questions of law which
could be expected to result from a stay.'

17
In re Smith, 389 H.R. at 917 (quoting Lockyer v. Mirant Corp., 398 lz.3d 1098, 111 0 (9th Cir_2005)).
18 

Similarly, Nevada has guidelines that a court should consider whether to issue a stay. In
19

terms of appeals, courts consider the following factors: (1) whether the object of the appeal will be
20

defeated if the stay is denied, (2) whether appellant will suffer irreparable or serious injury if the stay
21

is denied, (3) whether respondent will suffer irreparable or serious injury if the stay is granted, and
22
23 (4) whether appellant is likely to prevail on the merits in the appeal. Nev. R.-App. Pro. 8(c); see also

Fritz Hansen AIS v. Dist. Ct., 116 Nev. 650, 6 P.3d 982 (2000). Nevertheless, if.one- or two factors
24
25 are especially strong, they may counterbalance other weak factors. FrFritzHansen A1S, 116 Nev. at

659, 6 P.3d at 987.
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Agreement clearly states that the UniNet Defendants were not assuming the Consulting Agreement.

2 See Mot, Ex. A at sec. Furthermore, Mr. Helfstein provided a Declaration stating that a replacement

3 Consulting Agreement was necessary. See Ex. 2 at 7. As such, the UniNet Defendants' ability to

4 obtain declaratory relief or a finding of fact that the Asset Purchase Agreement did not assign the

5 Consulting Agreement to them is vital to the resolution of Plaintiffs' case.

6	 • Trial courts should follow guidelines to achieve consistent, predictable, and fair results. See

7 Local Joint Exec. Bd. of Las Vegas, Culinary Workers Union, Local No. 226 v. Martin Stern, 98

8 Nev. 409, 411, 651 P.2d 637, 638 (1982). Courts should avoid rulings that result in illogical and

9 unjust results, which offend traditional notions of fairness and justice. State of Nev. v. Second

10- Judicial Dist. Court ex rel. County of Washoe, 1.88 P.3d 1079, 1083 (Nev. 2008). It is completely

d8	 11. illogical to allow Plaintiffs to prosecute a frivolous lawsuit against the UniNet Defendants, but s tay

12 the UniIklet Defendants' right to seek cross-claims against the only responsible parties - the Helfstein0
-a •	 _	 .	 .
cl) 2 13 Defendants.

6S	

.	 .

hE 
14	 Furthermore, the UniNet Defendants will sustain irreparable 	 injury and extreme prejudice if

11,6 theY ar e reqUire5	 d to defend this action without the Helfstein Defendants being a party to it. Clearly,

Plaintiffs' are presenting a fiivolous lawsuit against the UniNet Defendants. The plain language ofN-0
17 the Asset Purchase Agreement states in clear and unambiguous language that the UniNet Defendants

18 were not assuming the Consulting Agreement. Nevertheless, Plaintiffs are attempting to enforce the

19 Consulting Agreement against the UniNet Defendants. Inexplicably, Plaintiffs have voluntarily

20 dismissed their claims against the Helfstein Defendants. This demonstrates that there is an element
.	 .

21 of collusion between the Helfstein Defendants and Plaintiffs to present frivolouslitigation against

22 the UniNet Defendants for vexation and harassment purposes. This justifies staying Plaintiffs' case

23 unlit thereis.a resolution regarding the UniNet Defendants' cross-claims against the Helfstein

24 Defendants.

25
E.	 Alternatively. if Arbitration is Proper1 Then Plaintiffs'

	

26	 Disndssed Pursuant to Nevada Rule of Civil Procedure 19

	27	 1.	 Standard for Motion to Dismiss under Nevada Rule of Civil Procedure 19

	28	 A defendant may move to dismiss plaintiff's complaint when plaintiff fails to join a party
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1 under Nevada Rule of Civil Procedure 19. NRCP 12(b)(6). "In reviewing a motion to dismiss, the

2 plaintiffs evidence and all reasonable inferences that can be drawn from the evidence must be

3 admitted[,]" and intopreted in the light most favorable to the plaintiff." Fava v. Hammond Co., 102

4 Nev. 323, 325-26, 720 P.2d 702, 704 (1984

5	 Under Nevada Rule of Civil Procedure 19,

6	 (a)	 A person who is subject to service of process and whose joinder
will not deprive the court of jurisdiction over the subject matter

7	 of the action shall be joined as a party in the action if (1) in the
person's absence complete relief cannot be accorded among

8	 those already parties, or (2) the person claims an interest
relating to the subject of the action and is so situated that the

9	 disposition of the action in the persons absence may (1) as a
practical matter impair or impede the persons ability to protect

10	 that Interest or (ii) leave any of the persons already parties
subject to a substantial risk of incurring double, multiple, or

11	 otherwise inconsistent obligations by reason of the claimed
interest. Tithe person has not been so joined, the court shall order

12	 that the person be made a party. If the person should join as a
plaintiff but refuses to do so, the person may be made a

13	 defendant, or, in a proper case, an involuntary plamtiff."

14	 (b)	 If a person as described in subdivision (a)(1)-(2) hereof cannot be
made a party, the court shall determine whether in equity and

15	 good conscience the action should proceed among the parties
before it, or should be dismissed, the absent person being thus

16	 regarded as indispensable. The factors to be conside.red by the
court include: first, to what extent a judgment rendered in the

17	 persons absence might be prejudicial to the person or those
already parties; second, the extent to which, by protective

18	 provisions in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided; third, whether

19	 a judgment rendered in the persons absence will be . adequate;
fourth, whether the plaintiff will have an adequate remedy if the

20	 action is dismissed for nonjoirider. 	 •	 .-

21 (Emphasis added).

22	 Here, the Helfstein Defendants are indispensable parties. Section I(A)(3) already described

23 the facts and circumstances supporting this determination. In both equity and good conscience,

24 Plaintiffs' action against the UniNet Defendants should be dismissed based on the absence of the

25 fielfstein Defendants. It is grossly unjust and unfair to allow Plaintiffs to prosecute a-case against

26 the UnDlet Defendants for an agreement they were never a party to. Furthermore, it is highly

27 questionable to allow Plaintiffs to prosecute their case through the Asset Purchase Agreement,

28 although they were never a party to it. The only party with privity to both .the Consulting Agreement
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and the Asset Purchase Agreement are the Helfstein Defendants. As such, they qualify as both

2 "indispensable parties."

3	 The absence of the Helfstein Defendants will substantially deprive the UniNet Defendants of

4 a complete defense in this matter. As a practical matter, it impairs their ability to protect their

5 interest and leave them susceptible to sustaining a substantial risk of receiving inconsistent findings

6 that they are liable for an agreement they never assumed. The plain language of the Asset Purchase

7 Agreement demonstrates that the UniNet Defendants are incurring massive prejudice as a result of

8 Plaintiffs' frivolous action against them. Plaintiff had adequate remedy originally when they sued

9 the Helfstein Defendants. It is a gross miscarriage of justice to allow Plaintiffs to continue

10 prosecuting this case without joining the Helfstein Defendants as cross-claimants.

• 11	 The UniNet Defendants are entitled to join the Helfstein Defendants in this matter. Under

it	 12 Nevada Rule of Civil Procedure 13(h), the Helfstein Defendants qualify as "indispensable parties"0
- a

CO)	 13 arising under the same facts and circumstances as claims presented in Plaintiffs' Complaint.

O
t:Z

14. Furthermore, the Helfstein Defendants are liable to the UniNet Defendants under theories of

M (9) 15 indemnifiCation and contribution. The Asset Purchase Agreement contains a series of warranties that

M ..QM 16 the UniNet Defendants were not assuming the Consulting Agreement. Gross injustice occurs if

17 Plaintiffs can prosecute claims under the Consulting Agreement against the UniNet Defendants

18 without joining the Helfstein Defendants as a party. Therefore, the UniNet Defendants respectfully

19 request that this Honorable Court dismiss Plaintiffs' case if the Helfstein Defendants are not joined

20 as indispensable parties.

21. HL CONCLUSION

22	 The Motion should be denied in its entirety. The Helfstein Defendants are clearly..

23 indispensable parties to both the Consulting Agreement and the Asset Purchase Agreement. Their

24 status as the only party with privity of contract to both agreements demonstrates how they are

25 indispensable to Plaintiffs' case. Furthermore, the plain language of the Consulting Agreement does

26 not contain an arbitration agreement and explicitly states that Nevada is the proper venue for disputes

27 arising under the Consulting Agreement. As the Consulting Agreement is the controlling document

28 upon which the Plaintiffs are prosecuting this litigation, those terms should control.
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KRAVITZ, SCHNTIZER SLOANE,

GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
8985 S. Eastern Avenue, Suite 200
Las Vegas, Nevada 89123
Telephone: (702) 222-4142
Facsimile:	 (702) 362-2203
Attorneys for Defendants UI Supplies,
UniNet Imaging and Nestor Saporiti

	

1	 Furthermore, the Nevada Rules of Civil Procedure permit the UniNet Defendants to join the

2 Helfstein Defendants in this action. Under Rule 13(h), the Helfstein Defendants qualify as

3 indispensable parties who are participants in the same transactions arising under Plaintiffs'

4 Complaint. Additionally, the Helfstein Defendants are obligated to indemnify the UniNet

5 Defendants for any damages Plaintiffs have incurred under the Consulting Agreement. Those

6 damages would he directly related to the active fault of the Helfstein Defendants. This allows for a

7 complete shift of liability from the UniNet Defendants to the Helfstein Defendants.

	

8	 Alternatively, if this Honorable Court finds that the Helfstein Defendants are entitled to

9 arbitration and change the venue to New York, Plaintiffs' action against the UniNet Defendants

10 should be stayed. In large part, the resolution of the Asset Purchase Agreement dispute is necessary

11 to determine who is the liable party to Plaintiffs. Moreover, the Helfstein Defendants are

12 indispensable parties to Plaintiffs' litigation against the Umistet Defendants. In that light, their0
cr'n 6 13 absence jusliftes dismissal of Plaintiffs' case if they cannot be joined.

NO

	

i 14
	 DATED this 5— day of May, 2010.
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6

An employee of KRAVTTZ, SCHNTTZER, SLOANE, &
JOHNSON, CHTD.

04es1DATAISsporld sdv SesvotiPleadings‘Opposition to Motion to Compel Arbitration.wpd

CERTIFICATE OF FACSIMILE AND MAILING

2	 I HEREBY CERTIFY that on this (L. day of May, 2010, I faxed and placed a copy of the

3 foregoing REFENDAN 

4 OPPOSITIQN TO CROSS DEFENDANTS', LEWIS HELFSTEIN, MAD_ALYN

5	 E ECHNOLO	 LLC.' MOTION FO A OR

C MPE	 ITRA.TION AND T r AT LY COUN ER-

7

8 PURSUANT TO NEVADA RULED ,  CIVIL PROCEDURE 19 in the United States mail,

Byron L Ames, Esq. (NBN 7581)
Jonathan D. Blum, Esq. (NBN 9515)
THARPE & HOWELL
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, Nevada 89129
Tel: , (702) 562-3301
Fax: 702) 562-3305
LtEiRl ;-, 	;	 ,howe4oni
Plume tharpe-howcil.con1
Attorneykfor Plaintiffs
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9 postage pre-paid, and addressed as follows:

10 Jeffrey R. Albregts, Esq. (NBN 0066)
SANDORO, DR1GGS, WALCH, KEARNEY,

11 HOLLEY & THOMPSON
400 South Fourth Street, Third Floor

12 Las Vegas, Nevada 89101
Tel: (702) 791-0308

13 Fax: (702) 791-1912
corn

14 Attorneys r Plaintiffs
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•

CONSULTING & NON-COMPETIT1O1 AGREEMENT

This AGREEMENT, dated as of September I, 2004, is made between Summit

Technologies, LLC ("Company"), a New York limited liability corporation and Circle Consulting

Corporation ("Consultant"), a Nevada corporation, having a place of business at 2407 Ping Drive,

Henderson, NV 89074.

WITNESSETH:

WHEREAS, the Company has, pursuant to a certain Agreement of
ilts

Contribution dated SeptemberY, 2004, acquired certain assets of National Data Center, inc.

("NDC") and,

WHEREAS, the principal of Consultant is thoroughly familiar with the

business operations or HOC; and

WHEREAS, as a condition of contribution oldie business and assets 01

HOC to the Company, the Company agreed to retain the services of the Consultant for a

fixed fee over a pmiod of time and the Consultant has agreed to render such services to the

Company; and

WHEREAS, the Company wishes Co retain Consultant to render such services

' tope Company and its affiliates and the Consultant wishes Co render such services, all on the

terms and conditions hereinafter set forth;

NOW, THEREFORE, the panics hereto agree as follows:

IS 0000103
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•

I.	 Gneatem eat

The Company hereby engages Consultant and Consultant's hereby accept

such engagement upon the terms and conditions hereinafter set forth.

2. TALL.k,

The Consultant will be bound by this on the date first above written and

payment pursuant to this agreement shall commence Jan I , 2005 and shall continue

until December)!, 2014, unless otherwise terminated pursuant to Section 9.

3. Compensolion.

11 For all services rendered and covenants given by Consultant under this

Agreement, the Company shall pay Consultant an initial annual fee o( 125,0O0, paid

monthly. The payment shall be increased by the Federal Employment tax expense as

indicated in Schedule A. This fee shall be increased S5,000 each year. beginning on

(JP--

	
January I, 2006, and annually on January 1 each year thereafter.

3.2 in addition to the annual fee, the consultant will be reimbursed by the

LLC for certain other reasonable expenses, including cell phone usage, auto.

insurance and medical coverage.

13 In addition to the above. LLC will pay Consultant 05 cents for each chip

and 02 cents for resets the .company has manufactured and sold up to 40,000 per

month, end 02 cents for each one sold thereafter. There shall be an average profit, by

die LLC.ofitt Idast_S1.50 on each chip or S1.00 for reset for the incentive to be paid.

The monthly profit shall be based upon the average of profit for the previous calendar

month. This payment will be made Co Consultant quarterly. The L LC will calculate

chip sales first, arriving at maximum units or 40,000 per month, in calculating

payments.

2
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3.4 Additional payments. A payment of ten thousand dollars per mouth shall

be made until a total of 	 is made_

4.	 Services to be Rendered. 

Consultant shall be engaged in rendering consulting services to the Company
a

and to the Managers of the Company, in connection with the operations the business

acquired by the Company from NDC, including improvement on existing

formulations and developing new formulations for new toner printing devices. Also

included shall be the supervision , research and development of microchip technology

as it relates to toner printing devices.

The Consultant has entered into an agreement with Ira Seaver for his

exclusive service for a term to run concurrent with this Agreement and will furnish

the services of ha Seaver to perform the services required by this contract.

S.	 -Extent of Services. 

Consultant, shall from time to time, make available to the Company, the -

Consultant's employees, including its President. Ira Seaver on an exclusive basis, to

the exient reasonably necessary to enable Consultant to render dr services required

hereby. Consultant and its employees, if any, shall devote such portion of their

business time, attention, and energies to the business of the Company and its affiliates

as shell be necessary to render services hereunder, as determined by Consultant in its

reasonable discretion_

6.	 Disclosure of information_

Consultant, recognizes and acknowledges that the trade secrets of the

Company and its affiliates and their proprietary information and procedures, as they

may exist from time to time. arc valuable, special, and unique assets of the

3
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Company's business, access to and knowledge ofwhich are essential to performance

of the Consultant's duties hereunder. Except to the extent required in order for the

Consultant to carry out and perform the terms of this Agreement, Consultant, will not,

at any time during the term °Idris Agreement disclose, in whole or in part, such

secrets, information or processes to any person, firrn, corporation, association or other

entity for any reason or purpose whaesoever, nor shall they make use of any such

properly their DWI purposes of benefit of any firm person or corporation, or other

entity (except the.Company) under any circumstances during the wan of this

Agreement; provided, that these restrictions shall not apply to such secrets,

Information, and processes which are in public domain (provided that Consultant was

not responsible, directly or indirectly, for such secrets, information or preicesse.s

entering the public domain after the date hereof without the Company's written

consent). Consulumt agrees to hold as the Company's property, all mernorande,

'brooks, papers, letters, and other data, and all copies thereof and there from, in any

way relating to the Company's business and affairs, whether made by him or

otherwise coming into his possession, and on termination of hi; employment, or on

demand of the Company, at any lime, to deliver the same to the Company.

-	 7.	 7.	 Azreement nal Co Aid Competition.

7.)	 Consultant acknowledges and ogmes that during the term of this

s Agreement, it will not in any way, directly or indirectly, whether for its account or for

the account of any.other person, firm, or company engage in, represent, furnish

consulting services to, be employed by Or have any interest in (whether as Owner,

principal, director, officer, partner, agent, consultant, stockholder, otherwise) any

briiiness which manufacturers, sells or distributes parts and supplies for the

4
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remanufacturing of business machine inner cartridges in competition with the

Company or refills business machines toner cartridges. Further, Consultants shall

knowingly induce or attempt to induce any person or entity which is a customer of the

Company or any of its subsidiaries at any time during the term of this Agreement to

cease doing business, in whole or in part, with the Company or such subsidiary, or

solicit or endeavor to cause any employee of the Company or its subsidiaries to leave

the employ of the Company or such subsidiary.

For the sole purposes of Sections 6 and 7 of this Agreement, the term

"Consultant" shall include Consultant, and Ira Seaver individually, and any other

person who hereafter renders services to the Company on behalf of Consultant.

Consultant agrees that the covenant set forth in this Section 7 is ressonabliwith

respect to its duradrxr, geographic area and scope. If any particular portion of this

Section 7 deemed amended in reduce in scope andfor duration the portion thus

adjudicated to be invalid or unenforceable to the extend necessary to sendir it valid or

enforceable, such amendment to apply only with respect to the operation of this

Section 7 in particular jurisdiction(s) in which adjudication is made.

• 7.2 The Consultant is exempt with regards to this paragraph for the following

activity: Consulting with Tangerine Express, so long as their activity remain on the

retail level, Raven Industries, Laserstar Distribution Corporation and' the collecting of

commissions from Coates Toner manufacturers.

8.	 Rears:dim by Company.

If there be a breach or threatened breach of any pruvision(s) of Sections 6 Or 7

of this Agreement the Company should be entitled to seek temporary and permanent

injunctive relief restraining Consultant from such breach without the necessity Of

5
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proving actual damage. Subject to the payment obligations set forth in Section 3

hereof, which are unconditional, nothing herein shall be construed as prohibiting the

Company from pursuing a claim for monetary damages resulting from such breach or

threatened breach, or other relief. Any claim by the Company alleging any violation

or breach by the Consultant under Sections 6 or 7 hereof shrill be brought by way of a

separate action, and not by way of offset or counterclaim as to the monies due or

payments required to be made to the Consultant under this Agreement.

Notwithstanding the foregoing, in the event the Company obtains a money judgment

against consultant or Seaver for a breach of section 6 or 7 hereof, and such judgment

is not bonded. vacated or the enforcement thereof otherwise stayed, then such

judgment may be satisfied by way of offset against the monies to be paid to

Consultant hereunder, to the extent or such rnoney judgment. The mstrictiony and

covenants contained in Sections 6 and 7 hereof, shall be ipso facto, null and void, in

the event of uncured default, beyond any applicable gracc periods, on the part of the

Company herein.

9.	 Terminatioln;

9.1. Disability: The Company may terminate Consultant's contract upon the

total disability of Ira Seaver. Ira Seaver shalt be deemed to be lotally disabled 11 (1)

he is unable toperform his duties under this Agreement by reason of mental or

physical illness or accident for a period of flinty (90) consecutive days or (ii) he is

unable to perform his duties under this Agreement by reason of mental or physical

illness or accident for one hundred twenty (120) days in any twdve (I2) month

period, or (iii) Ira Seaver files an application for to receive permanent disability

benefits. Upon termination by reason of the Ira Seaver's disability, the

6
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IN THE SUPREME COURT OF THE STATE OF NEVADA

No. 56383

LEWIS HELFSTEIN-; MADALYN HELFSTEIN; SU1VI1'VIIT LASER
PRODUCTS, INC; AND SUMMIT TECHNOLOGIES, LLC.

Appellants,

VS.

UI SUPPLIES; UNMET IMAGING, INC.; AND NESTOR SAPORITI

Respondents.

Interlocutory Appeal from an Order Denying Appellant's Motion for Stay or Dismissal,
and to Compel Arbitration

Eighth Judicial District Court, Clark County, Nevada
The Honorable Elizabeth Gonzalez, District Judge

Appellant's Appendix Volume I

J. Michael Oakes, Esq.
Nevada Bar No. 1999
FOLEY & OAKES, PC
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2070
Fax: (702) 384-2128
inike@foleyoakes.com
Attorneys for Appellant



INDEX TO APPELLANT'S APPENDIX

SUPREME COURT NO. 56383

Affidavit of Lewis Helfstein Volume I Pages 112-117

Complaint Volume I Pages 1-16

Cross-Defendants Lewis Helfstein, Madalyn Helfstein,
Summit Laser Products, Inc., and Summit Technologies,
LLC's Motion for Stay or Dismissal, and to Compel
Arbitration

Volume I Pages 74-111

Cross-Defendants Lewis Helfstein, Madalyn Helfstein,
Summit Laser Products, Inc., and Summit Technologies,
LLC's Reply Brief on Motion for Stay or Dismissal, and to
Compel Arbitration

Volume I Pages 176-184

Cross-Defendants, Lewis Helfstein, Madalyn Helfstein,
Summit Laser Products Inc., and Summit Technologies,
LLC's Reply Brief to UI Supplies, Uninet Imaging and
Nestor Saporiti's Opposition to Motion for Stay of
Crossclaim Pending Appeal

Volume II Pages 273-280

Defendants UI Supplies, Unmet Imaging and Nestor
Saporiti's Answer and Counterclaim to Complaint

Volume I Pages 17-37

Defendants UI Supplies, Uninet Imaging and Nestor
Saporiti's First Amended Answer to Complaint,
Counterclaim and Cross Claim

Volume I Pages 40-73

Defendants Ul Supplies, Uninet Imaging and Nestor
Saporiti's Opposition to Cross Defendants' Lewis Helfstcin,
Malalyn Helfstein, Summit Laser Technologies, LLC's
Motion to Stay Crossclaim Pending Appeal; Countermotion
to Dismiss of Stay if Granted

Volume II Pages 210-262

Defendants UI Supplies, Uninet Imaging and Nestor
Saporiti's Opposition to Cross-Defendants, Lewis Helfstein,
Madalyn Helfstein, Summit Laser Technologies, LLC's
Motion for Stay or Dismissal, and to Compel Arbitration
and Alternatively, Countermotion to Stay Proceedings
Pending Arbitration; Motion to Dismiss Pursuant to Nevada
Rule of Civil Procedure 19

Volume I Pages 121-175

Lewis Helfstein, Madalyn Helfstein, Summit Laser
Products, Inc., and Summit Technologies, LLC's Motion to
Stay Crossclaim Pending Appeal

Volume II Pages 204-209

Minutes Denying Motion for Stay Volume II Page 281

Notice of Appeal Volume I Pages 201-203
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INDEX TO APPELLANT'S APPENDIX

SUPREME COURT NO. 56383

Notice of Entry of Order Denying Motion to Stay or
Dismissal, and to Compel Arbitration entered on June 15,
2010.

Volume I Pages 196-200

Notice of Non-Opposition to Cross-Defendants, Lewis
Helfstein, Ma.dalyn Helfstein, Summit Laser Products, Inc.,
and Summit Technologies, LLC's Motion for Stay or
Dismissal, and to Compel Arbitration

Volume I Pages 118-120

Notice of Voluntary Dismissal on Defendants Lewis
Helfstein, Madalyn Helfstein, summit Laser Products, Inc.,
and summit Technologies, LLC Only

Volume I Pages 38-39

Plaintiffs' Opposition to Defendants UI Supplies, Uninet
Imaging and Nestor Saporiti's Countennotion to Dismiss of
Stay is Granted

Volume II Pages 263-272

Transcript of May 25, 2010 Hearing Volume I Pages 185-195
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CERTIFICATE OF SERVICE BY MAIL 

I hereby certify that a true and correct copy of the foregoing APPELLANT'S BRIEF,

APPELLANT'S APPENDIX, VOLUME I, AND APPELLANT'S APPEND1X, VOLUME II

was served to those persons designated below on the 8' day of November, 2010:

x By placing a copy in the United States mail to the following
parties and/or their attorneys at their last known
address(es), postage thereon fully paid, addressed as
follows below.

Gary E. Schnitzer, Esq,
Michael B. Lee, Esq.
Kravitz, Schnitzer, Sloane & Johnson Chtd.
8985 S. Eastern Avenue, Suite 200
Las Vegas, NV 89123
Facsimile No. 702-362-2203
Attorneys for Defendants UI Supplies, Uninet
Imaging and Nestor Saporid

Jeffrey R. Albregts, Esq.
Santoro, Driggs, Walch, Kearney,
Holley & Thompson
400 South Fourth Street
Third Floor

Las Vegas, NV 89101
Facsimile No. 702- 791-1912
Attorneys for Plaintiffs

Byron L. Ames, Esq.
Jonathan D. Blum, Esq.
Tharpe & Howell
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129
Facsimile No. 702-562-3305
Attorneys for Plaintiffs

Robert Freedman, Esq.
Tharpe & Howell LLP
15250 Ventura Blvd., 9 th Floor
Sherman Oaks, CA 91403
Facsimile No. 818-205-9944
Attorneys for Plaintiffs

11 of 11



COMP	 t -
BYRON L AMES, ESQ.	 - miTT
Nevada Bar No.: 7521	 -
VINCENT J. KOSTTW, ESQ.
Nevada Bar No.: 8535	 APR 3 4_ It '09
THARPE & HOWELL
3425 ClirrShadows Pkwy., Suite 150 	 /7
Las Vegas. Nevada 89129	 -
(702) 562-3301
Fax: (700) 562-3305	 . _
barnes@thanae-howell.com 
vkostiwlikitarpc-bowc11.0om 
Attorneys for Plaintiffs, IRA AND EDYTIIE SEA VER
FAMILY TRUST, IRA SEAVER, C1R.CLE CONSULTING CORPORATION

DISTRICT COURT

CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION.

Plaintiffs

LEWIS HELFSTEIN, MADALYN
IIELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT

OLOGTES LLC, Ul SUPPLIES,
UNMET IMAGING, INC_ NESTOR
SAPORM and DOES 1 through 20, and
ROE entities 21 through40,.inclusive.

Defendants.

ARBITRATION EXEMPTION CLAIMED:
ACTION FOR DECLARATORY RELIEF,
AND PRORABLE JURY VALUE IN
EXCESS OF $$0,000.00.

Case No.:

Deparunent:

COMPLA,INT

COME NOW Plaintiffs, IRA AND EDY1TIE SEA VER FAMILY TRUST, IRA SEA VER.

CIRCLE CONSULTING CORPORATION ("Plainti Ifs') by and through the law finn of11.1ARPE

& .HOWELL, and hereby sue rhe Defendants for damages arising out of a series of commercial

traosaaions iris ins aid ofthe transfer of property and other rightsto Summit Technologies LW_ and

their subsequent transfer of property and other rights in UI Supplies and Uninet Imaging, Inc.
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Platedilln	 •

1. Ira and Edythe Saver Family Trust Cleaver Trust"), is orpnized pursuant to the

laws of Nevada ("Seiver Trust"). Ira Seaver (Ira Seaver") is a resident of the State of Nevada.

Circle Consulting Corporation ("Circle Consulting") is a Nevada Corporation whom principal place

of business is Omit County, Nevada.

Defendants:

2. Defendant Lewis Helfsiein ("Lewis Helfstein") is amidst ofNew Yodt. Defendant

Madelyn Helittein ("Madelyn Helfstein") is a resident of New York Defendant Summit Laser

Products Inc. ("Summit Laser") is a New York Corporation. Defendant Surnmit Technologies, LLC.

("Summit") is a New York Limited Liability Company. Defendant Ul Supplies ("ur) is a New

York Corporation. Defendant UnNet longing IncrUninet") is a California Corporation. with its

principal pine of business in Los Angeles County. Defendant Nestor Siporiti CIsporir) is a

of State of California.

3. Thetthe true DIMS, identities cccapacities, whether individrid, corporate, associate,

or otherwise of the defeuchem, DOES 1 through 20, and ROE entities 21 through 40, are radmovra

to the Plaintiffs, wito therefore sues said Defendants by such fictitious mods. Plaintiffs me

informed and do befieve, and thereupon alleges, that each of the Defendants designated herein as

DOE is responsible in some roamer for the events and happeninp herein referred to. That Plaintiffs

will ask lime of this Court to amend this Complaint to insert the true names and capacities of said

Defenclints DOES I through 20, and ROE entities 21 through 40, when some have been amertaired

by Plabdiffs, together with appropriate charging allegations, to join in this action.

faszaudbitim

4. Plaintiffs Ira Seaver and Circle Consulting are collectively refined to as the "Circle

Consultants." Defendants Lewis Helfsiein, Madelyn Helfstein and Summit Laser are collectively

newest to is the "Helfelein Defenchmts." Defendants Ul, Unhurt, and &wild as collectively

rethrred to as the "Unhurt Defendants." Seaver Trust, Ira Sewer and Cede Consehing are

2
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5

collectively referred to as the "Plaintiffs."

Agmensoi

5. On OF about August 12, 2004, the HeIfstein Defendants erdered into an agreement with

Ira Seaver to form Sum& with the Helatein defendants maintaining management and control of

Strormit but obtaining the approval from ha Seaver for decisions concerning the capital structure of

Summit. in addidon, ha Seaver and/or the Seaver Trust was to receive $6,700 per month in

distnintdoen from Summit subject to a $55,000 pre-tax profit; that Summit would enter into a

Consulting Are0016111 with Ira Sarver for an annual fee of $120000 paid hi-monthly, with emus!

15,000 booms. Summit Formation Agreement - Exhibit "1."

6. On or about September 1, 2004 the Helfstein Defendants entered into an Operating

Amongst with, mons others, the Seaver Trust for the operation of Summits' a New York Limited

Lisbility Cornrow. Summit Operating Agreement — Exhibit °I" The Operating Agreement

provides for Summit's suainnining records and providing an accounting, including provirling

quarterly reports to its members. The Operating Agreement provides for obtaining 75% of its

members' consent for changes in its capital structure. The Operating Agreement provides for

distribution of profits and net cash flow — 65% to Summit Laser and 35% to The Seaver TAN. The

Operating Agreanent rovides for consulting send= and fees paid to Circle Consulting and Ira

Sarver of $120,000 per year with $5,000 annual increases and health immune. The Operating

Agreement 'provides for the Helfstein defendants' management nod conhol of Summit

7. On or about September 1, 2004, a Consulting, Non-Compadtino and Confidentiality

Agreement WWI entered into by Lewis Helfstdn on behalf of Summit, and lin Seaver, individually

and as President of °NIG Consulting. The consulting agreement included, among other things,

I
payment of $125,000 ;or year paid monthly, with annual $5,000 imams; reimbursement of

3
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expanses, and; Payments based on sale of laser printer chips. In retching; Ira Seaver was to

excludvely perform services at the request of Summit, and ha Seaver was to comply with

enumerated non-eompeie, non disclosure, and confidentiality obligations. Circle Consulting

Agreement — Exhibit "3."

8. On orabout March27, 2007, an Agreement VMS entered into by the lielfsteht Defendants

on behalf of Summit, 'end Saporid on behalf of Ul and Uninct Under the Agreement, the Uninet

Defendants acquired certain assets and contract benefits, including rights end obligations to the

Circle Combing Agreement Summit Asset Sale Agreement (unsigned copy) — Exhibit "4."

General Allegndons:

• 9. The allegations in this complaint are based on the information and beliefofthe Plaintifk

Plaintiffs reserve their rights to amend the cowbird as additional information is obtained through

investigades and discovery.

10. The Helfstein Dewclaws, Summit User, and Sumink were acting on behalf o4 and as

mews each othemthey acted in the course and scope of authority granted 10 the others and, that

such 071i0t1s were ndified by each of them such that each should be bound by the actions of the

When.

11. The Halfstein Defendants operated, managed and conizolled Somodt as their alter ego,

by somas other thin' gs, co-mingling of funds, facilities, equipment end other assets of Summit,

wasting and (panting Summit as a mere shell, a diareprd for corporate reconl-keeping, accounting

and other formalities, such that there is a unity of interest mid ovamrship between &min* and the

Helfstain Dethadants that the seperate personalities do not really exist and an Inequitable math will

mew if the acts in question are treated as those of Summit alum.

12. The Uninct Defendants were acting on behalf ofand as agents of each other; they acted

4
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in the course and scope ofaudwrity grimed to the others and, that, such actionswere ratified by each

of them snch that each should be bound by the actions of the others.

13. Saperid operated, managed and controlled Uninet and UI an his alter ego, and that

Uninet operated, managed and controlled 1.11 as its alter ego, by among other things, co-mingling of

gelds, facilldes, equipped and =transmits of 1.11 and Uninet, that Ul and Urdnet WIC mere shells,

that these was a disregard for corporate record-keeping, accounting and other formalities such that

there Is a unity of interest and ownership between Ul, Uninet and Saporili such that the separate

parsonages do not really exist and en inequitable result will occur if the slain question are heard

as those of Ul =Yu Unhmt alone.

SP ea& Allegitillie: 

14. In or about 2004 the Helfstehi Defendants induced the Plaintiffs to enter into &series of

comrade, including those set forth in this complaint, that effeethody led to the Plaintiff's nandffring

all oftheir interests In sal to National Data Center Inc., and Lamour Distribution Compeny Inc. to

the Helfirteio Defendants for the purpose of sonting a new compasy, Summit Technologies, LLC.

Summit was to be managed by the Hcifstein Defendants. In ere/huge for entering hi p the

aforementioned sweenents, the Plaintiffs were to receive from Si wit Scheduled cash fonnimbo' es,

payments for cousuitiag, and payments for the sale ofeomputee daps. In addition, it vas agreed that

the lielfeteht Defendants would not relinquish control of the company without the epprowal of the

Pleintiffe or the re-purehase of the Plaintiffs interest

15. The Helfguin Defendants, while in control of Summit, operated it in a careless and

negligent mama, and in a runner intended to benefit the Helfstein Defixrdmits pada*. This

included their manipulating the activities of the company, as well Its books and records. The

Helfstein Defendants and defendant Summit failed and refused to pay, or cuse Summit to, the
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Plaintiffs imy of the scheduled cash distributions or payment for sales of complier chips. In

eddition, The He!fatale Defendants and defendant Summit failed and refused to pay. or cause

Summit to pay Mole Consulting pursuant to the terms oldie °Circle Consulting Agreement

16. The Helfstein Defendants, without obtaining approval from the Plaintiffs, entered into

the Summit Asset Sale Agreement wherein The Helfstein Defendants would sell, transfer end assign

certain assets of Summit to the Uninet Defendant', including Usable:es assumption of cumin

contactual! rights and obligations of Summit. In exchange, Unmet provided a cash payment and

-other considenition to Summit, mid, entered into an agreement with Lew Hdfstein vdimeby the

Uninet Defendants would pay Lewis Helfstein as a consulted. -

11 As pot of the Summit Asset Sale Agreement, the Uninet Defendants, is soccrsxs in

interest to Summit, assumed certain contractual rights end obligations of Surmnit,ineluding the

corm/ling agreemeniletween Circle Consulting and Summit. The Uninet Dedthridads took actions

and made representations to he Seaver and the trade that they obtained the Ogles to the Code

Consulting Agreement, and that Circle Consulting mid In Salver were bound by it. In reliance on

the eetiont, representations and requests ofthe Uninet Deendents, Circle Consuiting and Ira Sean!

complied with their obligations under the Circle Consulting Agreement. Chide seat invoices and

statements for work performed to the Unbet Defendants, who did not object,• but simply fined to

respond.

18. The Plaintiffs have fully performed and satisfied all of their obligations under the

agreements altered into with the Defendants, including the Summit Ponnethic Agreement, die

Summit Operadng Agreement and the Circle Consulting Agreement. However, the Defendants, mid

each of them, have-breached the aforementioned apeemems.

19. The Plaintiffs have suffered damages that include, tunong other thing., their Mare to
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cosive &Laudon payments pursuant to the Summit Formation Agreement and Summit °penning

Agreement, and failure to receive payments for consulting services or payment br saks ofeomputer

chips from either Summit or the bninet Defendants.

20. The Helfstein Defendants breached the Summit Formation Agreement by failing, among

other things, to pay, or to have Summit pay, Ira Seaver $10,000 per month for any assets thst

exceeded liabiliden; failing to pay or have Summit pay Ira Seaver S6,700 per month it distributions

fiom Summit subject to a $55,000 pre-tax profit and, failing to pay or have Senna pay Circle

Consulting the name) fee of S120,000 with annual $5,000 increases.

21. The &Mein Defendants and Summit breached the Summit Operating Agreement by

among other things, self dealing with respect to the assets and operatics of Summit; fang to

properly maintain books and records or to provide an accounting of its &wad activideg failing

to provide quartedy reports to its membeng failing to obtain the consent of75% of its membcc for

the asset sae to the Uninet Defendants; failing to distribute money as Ft:misled fis under the

'moment; Ming to pay the Circle Consultants $120,000 per year with $5,000 mmual incenses,

foiling to pay for computer chips that were sold, and failing to provide health inannince.

22. The Uninet Defendants, breeched the Circle C.orendling Agreement by, among other

things, falling to pay the Chola Consultants $1 25,000 per year paid monthly, with annual $spoo

incases; nimbus:mem of expenses; and payments based on sole of laser primer chips.

23. Plaint' IS are informed and believe, and herein allege that all relevant times the

Defendmsts, and each of them, acted with =lice against Plaintiffs that justifies the imposition of

punitive &Mega. This includes, but is not limited to, their acting with the intent to berm the

Plaintiffs by, among otherthings, secretly and purposely depriving Plaintiffs of contract benefits in

complete diereprd for their contractual and other legal obligaalmts to the Pkintifin, as well as

AA000007



Intentionally exploiting the Plaintiffs property, assets, relationship and name for their Own benefit
2

3
FIRST CAUSE OF ACTION 

4

5	 BREACH OF CIRCLE CONSULTING CONTRACT

6	 (By Plaintiffs Circle Consulting and Ira Seaver against AU Defendants)

7	 74. Plaintifft reincorporate paragraphs 1 through 23 as herein alleged.

8	 Plaintiffs Chde Consulting and Ira Seaver entered into the Mole Consulting
9

Agreement with the He'Mein Defendants and Summit. The Uninet Defendants, as successors in
10
11 interest to Swam% assumed the rights and obligations to the Circle Consulting serecogint

s,

:Ill 14 As:realest and/or any non-psrforannee is excused. This includes, hut is not limited to,

1 i 158 ,,..	 satisfying all terms and conditions of the Circle Consulting Agreement with respect to all of the
16 

PI 1 9 L7

11 27.	 TheThe Helfatein Defendants and Summit, as well as their successors in interest the

19 !Janet Defendmis, breached the 	 by failing	 forIglvement	 to make pigments as provided	 under

20 the egneentent As a result of Defendants' breach, Plaintiffs have been damaged in an anima in

21 excess of 810,000.00.
22

. SECOND CAUSE OF ACTION
23

24
bit	 I	 Si!.../ n •	 ZIJ;.	 .

25 (By PlaireiffIra Seaver and the Seaver Trust and spinet Defendants Lewis Heifetein sad

26 Madelyn Helfstein)

27 28.	 Plaintifft reincorporate paragraphs I through 77 as herein alleged.22
8

0
	 1 12	 26. Pleireifft have performed all condons, covenante and premixes required on thdr

4 13 put to be performed in aecorrkeee with the terms and conditions of the Circle Consultingo
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1

2

3

4

6

7

8

9

10

11

1 I :23

:d1 III 14
15

16

17

18

19

20

21

22

23

24

26

27

28

29. ha Seaver, on behalf of himself and the Seaver Trust. entered into the Sunmit

Formation Agreernent'whh the lielfstein Defendants. Ira Seaver and the Seaver Tree perfonned

all conditions, covenants and prOMiSCS required on their port to be performed in accordance with

the terms sod conditions of the Summit Formation Agreement andfor any non-performeree is

MUSA

30. The Helfhtein Defendants breathed the agreement by amongst other things, failing to

seek eatkeiratice from Summit's members for the Summit ISM WC to UMW, failing to make

payments assifor causing Summit to make payments as provided for under the Summit Formation

Agreement. As a result ofDafendanm' breach, Plaintiffs have been damaged in an amount in

excess of 810,000.00.

• THIRD CAUSE OF ACTION

BREkt:ROF,UlvIMIT TECHNOLQPIES9PERATIliati9algihne1T

(By all Plaintiffs end against the Heffstein Defendants and SIIMMIL)

31. Plaindfibminaorporate paragraphs 1 through 30 as herein alleged.

32. The Plaindffs entered into the Summit Operating Agreement with the Hells/Ain

Deftedents sod Swim& The Plaintiffs have performed all comfitions, coveoants rod promises

required on their part to be performed in accordance with the terms and conditions of the Summit

Opemthig Agreement and/or any non-perfonmence in excused.

33. The Helfetein Defendants and Summit breached the agreement by failing to perform

seder the agreement, Winding, hut not limited to the maidag of Rime= to the Pleindffi an

ptovided for under dm agreement In addition, neither Summit mortise }kidskin Defendants

obtained authorization from Ira Seaver for changes to the capital eruct= of Summit As a result

of Defandeute breath, Plaintiffs have been damaged in an amount in excess of $10,000.00.

9
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12

13

14

15

16

17
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19

28

21

22

23

24

25

26

27
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FOURTH CAUSE OF ACTION 

BREACH OF FIDUCIARY DUTY

(By Phirdiffs ha Seaver and the Seaver Trust against the Helfatein Defendants)

34. Plaintiffs aincorporate paragraphs 1 through 33 as herein alleged.

35. As a member end manager of Summit, Defendant Lew Helfstein and the Heithiein

Defendants had a fiduciary duty toward other members of Summit, including ha Seaver and the

Same: Trust. This day inhales, amongst other things, a duty to manage and openue Summit in

the beat iamb of all of its mambas; to operate the company in a professional and ma-

negligent manner; to provide full and complete and regular accounfingg and to pay the

cornpmy's obligations to its other members purnant to the Summit Operating Agreement.

36. Plandiff in informed and believes and herein alleges that amongst other things, Lew

Helittein blenched his fiduciary duties to Summit's members, including ha Seaver, by falling to

menage and operate Summit in the lest interest of all of its mambas, including Ira Seaver; by

foiling to operate the company in a professional and normegligent ManD157; by Wing to provide

full and complete and regular accountings; and by failing to pay the compeny's oblivious to Its

other mend= pursuant to the Summit Operating Agreement. As a m ph of Lew Helfrich) and

the lielittein Defendants breach of their fiduciary obligailen, ha Seaver bes been damaged in an

=mot ht =CUB of 810,000.00.

FIFTH CAUSE OF ACTION

PROMISSORYOTOPPEL 

(By Plaintifib Circle Consulting and 1ra Seaver against the Unjust Defend:ma)

37. Plaiotitlb reincorporate paragraphs 1 through 36 as herein alleged.

311. The Union Defeadans made express and implied represented= is indica awls
28

10
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2

3

4

5

6

18

19

20

r•hi	

• 

b

▪ 

i
Consulting and Ire Seaver to believe that the Uninet Defendants has acquired tights to the

consulting agreement between Circle Consulting and Summit This included, but was Da limited

to, that Ira Seaver was to make himself available to consult with the Units* Defendants, to

refrain ft= competing or taking actions adverse to the Uninet Defendants' interest, and that

Melo Consulting vas to comply with the non-compete and amfidentiolity provisions of the

Circle Consubing Agreement

39. Curie Consulting and Ira Seaver, in reliance on the express and imbed

npretailllii0111 of the Uninet Defendants, fully complied with their obligations under the Circle

Consulting Agreanent. However, the Uninet Defendants felled and refused to compenswe Circle

Consulting awl be Seaver as required under the Circle Consulting Agreement. Ma result of the

above actions by the Uninet Defendants, Plaintiffs Circle Consulting end Ira Seaver have been

damaged in an amount in excess of 810,000.00.

SD:TN CAUSE OF ACTION

UNJUST ENRICHMENT

(By all Phirdiffs against the Unjust Defendants)

40. Plaintiffs reincorporate paragraphs 1 through 39. herein alleged.

41. The Uninat Defendants obtained a variety .of goods. services, rights and other

21 propesti directly and indirectly from the Plaintiffs for which the Plaintiffs were not compensated

22
for, but which the Defentiants.used, sold and/or otherwise exploited for their own Wants. This

23
24 Includes, but is not limited to the Unmet Defendants using intellectual property of the Plaffs,

25 as well as ospitalkring on their rdwioaship with the Plaintiffs and their use of Plaintlfibi

26 PniPertY•

42. No atterapt has been made by the Uninet Defendants to compass* the Plaintiffs.

II

27

28
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1 As a result, the Minot Defisndants have been unjustly enriched. Ma result of the above actions

2 by the Union Defendants, Plaintiffs have been damaged in an emoted in mese of $10,000.00.
3

SEVENTH CAUSE OF ACTION
4

ACCOUNTING
5

6 (By the Seaver Trust and Ira Seaver against Summit and the Heffinein Defendants)

43. Plaintiffs ndneorporate paragraphs 1 through 42 as herein alleged.

44. A fiducia6r relationship existed between the Seaver Trust and be Seaver, and

Summit and the Heilluan Defendants. This relationship arouse out of among other things,

Defendants' membership in, and management responsibilities of Summit which milked nem to

fully account far Summit's activities, assets, and its financial condition. 	 -

45. Summit and the Helfetain Defendants breached their fiduciaty obfiptions by not

operating and managing Sauna* properly, and by failing to properly account for and report on its

%Imolai conditions. AS I Math, a fall and complete accounting of its activities is required in

order to ineartain ha true fmencial condition.

BIGHTH CAUSE OFACITON 

DECERATORY RELIEF 

(By Plaintiffs against All Defendants)

46. Plaintiffs reincorporate paragraphs 1 through 45 herein alleged.

47. An actual controversy exists =tongs/ and between all of the Plaintiffs and all ofthe

Defeatists (the "Parties" with respect to the rights, duties and obligations of the Parties under

the Summit Operating Agreement, the Circle Consulting Agreement, and ihe Swank Asset Sale

Agreement. A-declared= of rights and obligations is necessary to elimiMie connoversies and

lack of cerleinty.

12
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NINTH CAUSE PF ACTION

BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

(By Plaintiff§ against All Defendants)

48. Mann reincorporate paragraphs 1 through 47 herein alleged.

49. That the Implied Covenant of Good Faith and Fair Dealing exists in every Nevada

eoninut

50. That to Implied Covenant of Good Faith and Fair Dealing forbids lithium unfair

acts by one party that disadvantage the other.

51: That the acts of the Defendants have been arbitrary and unfair.

52, That the acts of the Defendants have disadvanteged the Plaintiffs.

.53.	 Met the Plaintif6 are entitled to damages in excess of $10,000.00.

TEtfrH CAUSE OF ACTION

•	 ARQ9
(By Plaintiffs against All Defendants)

54. Plaintiffs re incorpware paragraphs 1 through 53 herein alleged.

55. That the Heliktein Defendants and the Summit Defendant are influenced and

governed by each other and are so intertwined with one another as robe factually and

lewdly indistingtdshable.

56. That the Half:stein Defendants and the Summit Defendant have such a unity of

interest and ownership in one mother, that they are ineepanable faxn each other.

57. no =derails circumstances, the adherence ins fiction of opium =Wei %glad

sanction fraud ancYor promote injustice.

58. That the Sapariti Defendant and the Wad and Dl Derandirsta we influenced and

13

2

3

4

5

6

7

8

10

11

12

4 13

1 I 14

g 16
N

17

18

19

20

21

22

23

24

25

26

27 .

28
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7

9

10

11

12
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1

a L
8 Of 16

3 17

IS

19

20

21

22

23

24

25

26

27

2,s

2

3

4

5

governed by each other and are so intertwined with one another as to be far:Wally and

legally indistinguishable.

59_ lbed the Eaporiti Defendant and the Unit= and UT Defendants have such a unity of

interest and ownership in one another1 that they are hneparable ikom ea* other.

60. That under the cirannstanoes, the adhaence to a fiction of separate entities would

sanction frond and/or promote injustice.

61. Tint the plaintiffs am entitled to damages in excess of SI 0,000.00.

EZLIZEBNIUM41)

FIRST CAUSE OF ACTION — BREACH OF CIRCLE CONSULTING AGREEMENT

1.	 Payment of hes due under the agreerneat.

2.	 human ofpre-judgment interest.

3..	 Payment ofconneennd attorney fees and costs.

SECOND CAUSE OF ACTION — BREACH OF SUMMIT FORMATION AGREEMENT

1. Payment of compensation due under the Summit Operating Agreerneut.

2. Payment for the ale of computer chips.

3. Payment under the Circle Consulting Agreement.

4. General damages.

TETEID CAUSE OF ACTION - BREACH OF THE SUMMIT TECHNOLOGIES
OPERATING AGREEMENT

I.	 Payment of compensation due under the Summit Operating Agreement_

2.	 Payment for the sale of computer chips.

3.	 Payment ender the Circle Consulting Agreement.

14
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11
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14

I I 15

16
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20

21

23

24

25

26

27

2/1

2

3

4

5

4. General (homages.

5. Attorney fees and costs

FOURTH CAUSE OF ACTION - BREACH OF FIDUCIARY DUTY

I.	 Payment of compensation due under the Summit Operating Agreement.

2. Payment fir the sale of computer chips.

3. Payment msder the Circle Consulting Agromnent.

4. Gm& damages.

5. Punitive dumages.

FIFTH CAUSE OF ACTION - PROMISSORY ESTOPPEL

I.	 Payment of fbes due under the Circle Consulting Agreement

arm CAUSE OF ACTION - UNJUST ENRICHMENT

I.	 An Acemmting.

2. Appraisal.

3. Payment revalue received.

SEVENTH CAUSE OF ACTION - ACCOUNTING

I.	 An Accounting of the financial books and records of Summit

EIGHTH CAUSE OF ACTION - DECLARATORY RELIEF

1. A declaration of the rights and duties of Circle Consuffing and Ira Sewer as well as

all of the Defendads with respect to the Circle Consulting Agreement

2. A declaration of the rights, duties and obligations of the Helfsiein Defendants and

Summit ender the Summit Operating Agreement.

NDITH CAUSE OF ACTION - BREACH OF IMPLIED COVENANT OF GOOD FAITH AND
FAIR DEALING

I.	 General Damages.

5
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DATED Net ay of _Psfi LL 2009

THARPE AND HO

By:

Nevada Bar No. 7581
VINCENT I. KOSTIW, ESQ.
Nevada Bar No. 8535
3425 Cliff Shadows Pkwy., Suite 150
Las Vegas, NV 89129
702562.3301
Attorneys for the Plaintiffs
IRA AND EDYTHE SFAVIER FAMILY TRUST
IRA SEAVER,
CIRCLE CONSULTING CORPORATION

Jai%

2. Special Damages.

3. Payment of Attorney Fees and Costs.

TENTH CAUSE OF ACTION - ALTER EGO

1.	 A declmadon that the entity Defendants are the Alter Ego of the individulds that

control them.

FOR ALL CAUSES OF ACTION

1. Attorney fees and costs as provided kw by contract rnd slatting

2. Pre-judgment Merest;

3. Any otherrelief the Coon deems appropriate.

16
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25

25

27
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Case No. A587003

Dept. No. XI

DEFENDANTS UI SUPPLIES,
UN1NET IMAGING AND NESTOR
SAPORITI'S ANSWER AND
COUNTERCLAIM TO
COMPLAINT

Date of Hearing:

Time of Hearing:

r-4010110
also

,
L\

'

•
1
2
3
4

5
6
7

9
10

11

12
1$

14
15

.16
17
18
19

20
21
22
23
24

a 3)
_9 26

M 26

N 6.27
28

ANS/CTCM

	 ORIGINAL
GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
1CRAVITZ, SCHNITZER,
SLOANE & JOHNSON, CHTD.
8985 S. Eastern Ave., Suite 200
Las Vegas, Nevada
Telephone:	 (702)

89123
222-4142

Facsimile: (702) 362-2203
Attorneys for Defendants Ul Supplies,
Uninei Imaging and Nestor Saporizi

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEA VER, CIRCLE
CONSULTING CORPORATION

Plaintiff;
VS.

LEWIS HELFSTEIN, IVIADALYN
HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, U1 SUPPLIES,
UNINET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20, and
ROE entities 21 through 40, inclusive,

Defendants.

Ul SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORM

Counter-Claimants
VS.

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING CORPORATION; and ROE
CORPORATIONS 101-200.

Counter-Defendants

FILED
OCT 23 208

gttttin

DISTRICT COURT
CLARK COUNTY, NEVADA

Page 1 of 21
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•
COMES NOW, DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND

NESTOR SAPORM, ("Defendants'), by and through their attorneys, the law firm of

Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby submit their Answer to Complaint

("Answer") as follows:

I.	 Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph I.

2. Defendants admit that Defendant Ul Supplies is a New York Corporation;

that Defendant UniNet Imaging Inc. is a California Corporation with its principal place of

business in Los Angeles County; and that Defendant Nc.stor Saporiti is a resident of the

State of California, but deny the remaining allegations contained in Paragraph 2.

3. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 3.

General Definitions:

4. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 4.

////

////
24

25

26

27

28

Page 2 of 21
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Agreements:

5. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 5.

6. Defendants state that they do not have sufficient knowledge or information

upon which to bases belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 5.

7. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 7.

8. Defendants admit that an Agreement was entered into by the Helfstein

Defendants on behalf of Summit, and Saporiti on behalf of Ul and Uninet, but deny the

remaining allegations contained in Paragraph 8.

General Alterations:

9. Defendants deny each and every allegation contained in Paragraph 9.

10. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 10.

11. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 11.

12. Defendants deny each and every allegation contained in Paragraph 12.

13. Defendants deny each and every allegation contained in Paragraph 13.

Page 3 of 21
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1	 Specific Allegadens:

	

2	
14.	 Defendants state that they do not have sufficient knowledge or information

3

4 
upon which to base a belief as to the truth of the allegations contained . herein and upon

5 said ground deny each and every allegation contained in Paragraph 14.

	

6
	

15.	 Defendants state that they do riot have sufficient knowledge or information

7 upon which to base a belief as to the truth of the allegations contained herein and upon

a said ground deny each and every allegation contained in Paragraph 15.
9

16.	 Defendants deny each and every allegation contained in Paragraph 16.
10

	

11
	 17.	 Defendants deny each and every allegation contained in Paragraph 17.

	

12
	 18.	 Defendants deny each and every allegation contained in Paragraph 18.

	

13
	

19.	 Defendants deny each and every allegation contained in Paragraph 19.

	

14	 20.	 'Defendants state that they do not have sufficient knowledge or information

15 upon which to base a belief as to the truth of the allegations contained herein and upon
16

17 
said ground deny each and every allegation contained in Paragraph 20.

	

18
	 21. Defendants state that they do not have sufficient knowledge or information

19 upon which to base a belief as to the truth of the allegations contained herein and upon

20 said ground deny each and every allegation contained in Paragraph 21.

	

21	 22.	 Defendants deny each and every allegation contained in Paragraph 22.

	

22	 23.	 Defendants deny each and every allegation contained in Paragraph 23.
23

FIRST CAUSE OF ACTION
24

	

25
	 BREACH OF CIRCLE CONSULTING CONTRACT 

	

26
	

24.	 Defendants reassert and reallege all of their answers contained in

27 Paragraphs 1 through 23 as though fully set forth herein.

28
Page 4 of 21
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25.	 Defendants deny each and every allegation contained in Paragraph 25.

2	
26. Defendants deny each and every allegation contained in Paragraph 26.

3

4
	 27.	 Defendants deny each and every allegation contained in Paragraph 27.

5
	 SECOND CAUSE OF ACTION

BREACH OF SUMMIT TECHNOLOGIES FORMATION AGREEMENT

7
	

28.	 Defendants reassert and reallege all of their answers contained in

8 Paragraphs 1 through 27 as though fully set forth herein.

29. Defendants state that they do not have sufficient knowledge or information
10

11 
upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 29.

30. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 30.

THIRD CAUSE OF ACTION

BREACH or $UMM1T TKHNOLOGIES OPERATING AGREEMENT

31.	 Defendants reassert and =liege all of their answers contained in

Paragraphs 1 through 30 as though fully set forth herein.

32. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 32.

33.	 Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 33.

Page 5 of 21
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FOURTH CAUSE OF ACTION

BREACH F FIDUCIARY

34. Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 33 as though fully set forth herein.

35. Defendants state that they do not have sufficient knowledge or information

upon which to base &belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 35.

36. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 36.

FIFTH CAUSE OF ACTION

PROMISSORY ESTOPPEL

37. Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 36 as though fully set ford! herein.

38. Defendants deny each and every allegation contained in Paragraph 38.

39. Defendants deny each and every allegation contained in Paragraph 39.

SIXTH CAUSE QF ACTION

UNJUST ENRICHMENT

(By all Plaintiffs against the Uninet Defendants)

40. Defendants reassert and reallege all of their answers contained in

Paragraphs I through 39 as though fully set forth herein.

41. Defendants deny each and every allegation contained in Paragraph 41.

42. Defendants deny each and every allegation contained in Paragraph 42.

1

2

3

4

5

6

7

8

9

10

11
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21

22

23

24

25

26

27

28
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1 SEVENTH CAUSE OF ACTION

2
ACCOUNTING

3
43.	 Defilidants reassert and reallege all of their answers contained in

4

5 aragraphs I through 42 as though fully set forth harem.

6 44.	 Defendants state that they do not have sufficient knowledge or information

7 upon which to base a belief as to the truth of the allegations contained herein and upon

8 said ground deny each and every allegation contained in Paragraph 44.

9
45.	 Defendants state that they do not have sufficient knowledge or information

10

11
upon which to base a belief as to the truth of the allegations contained herein and upon

12 said ground deny each and every allegation contained in Paragraph 45.

13 EIGHTH CAUSE OF ACTION

14 DECLARATORY RELIEF

15 (By Plaintiffs against All Defendants)
16

46.	 Defendants reassert and reallege all of their answers contained in
17

18
Paragraphs 1 through 45 as though fully set forth herein.

19 47.	 Defendants deny each and every allegation contained in Paragraph 47.

20 NINTH CAUSE OF ACTION

21 BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

22 (By Plaintiffs against All Defendants)
23

48.	 Defendants reassert and reallege all of their answers contained in
24

25 aragraphs I through 47 as though fully set forth herein.

26 49.	 Defendants admit each and every allegation contained hi Paragraph 49.

27 50.	 Defendants admit each and every allegation contained in Paragraph 50.

28
Page 7 of 21
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•
1 51.	 Defendants deny each and every allegation contained in Paragraph 51.

2
52.	 Defendants deny each and every allegation contained in Paragraph 52_

3
53.	 Defendants deny each and every allegation contained in Paragraph 53.

4
5 TENTH CAUSZOF ACTION

6 ALTER EGQ

7 (By Plaintiffs against All Defendants)

54.	 Defendants reassert and reallege all of their answers contained in
9

Paragraphs 1 through 53 as though fully set forth herein.
10

55.	 Defendants state that they do not have sufficient knowledge or information
11

12
upon which to base a belief as to the truth of the allegations contained herein and upon

13 said ground deny each and every allegation contained in Paragraph 55.

14 56.	 Defendants state that they do not have sufficient knowledge or information

15 upon which to base a belief as to the truth of the allegations contained herein and upon
16

said ground deny each and every allegation contained in Paragraph 56.
17

18
57.	 Defendants state that they do not have sufficient knowledge or information

19 upon which to base a belief as to the truth of the allegations contained herein and upon

20 said ground deny each and every allegation contained in Paragraph 57.

21 58.	 Defendants deny each and every allegation contained in Paragraph 58.

22
59.	 Defendants deny each and every allegation contained in Paragraph 59.

23
60.	 Defendants deny each and every allegation contained in Paragraph 60.

24

25
61.	 Defendants deny each and every allegation contained in Paragraph 61.

26 ////

27 ////

28
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AFFIRMATIVE DEFENSES 

First Affirmative Defense
3

	

4
	 Plaintiffs' Compliant fails to state a claim for which relief may be granted.

	

5
	 Second Affirmative Defense

	

6
	

Plaintiffs, through its acts and omissions, has waived its right to prosecute its

7 claims against Defendants.

	

8	
Third  Affirmative Defense 

9
Plaintiffs, by and through their acts and omissions, are estopped from prosecuting

10

11 
their claims against Defendants.

	

12
	 Fourth Affirmative Defense

	

13
	

Plaintiffs' claims are barred by the Doctrine of Novation.

	

14
	

Fifth Affirmative Defense

	

15	 Plaintiffs' claims are barred by the Doctrine of Accord and Satisfaction.

16
Sixth Affirmative Defense

17

	

18
	

Defendants allege that the Complaint and each and every cause of action stated

19 therein fails to state facts sufficient to constitute a cause of action, or any cause of action,

20 as against Defendants.

	

21
	

Seventh Affirmative Defense

	

22	 Defendants are informed and believe and thereon allege that Plaintiffs' alleged

23

24 
damages, if any, were and are, wholly or partially, contributed or proximately caused by

25 
Plaintiffs' recklessness and negligence, thus barring or diminishing Plaintiff's' recovery

26 herein according to principles of comparative negligence.

27 ////

28
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1	 Eighth Affirmative Defense 

	

2	
Defendants' are informed and believe and thereon allege that the Complaint and

3

4 
each and every cause of action contained therein is barred by the applicable Statutes of

5 Repose, such that the Complaint and each and every cause of action contained therein is

6 time-barred.

	

7
	

Ninth Affirmative Defense

	

8	 Defendants are informed and believe and thereon allege that as to each alleged

9
cause of action, Plaintiffs have failed, refused and neglected to take reasonable steps to

10

11 
mitigate their alleged damages, if any, thus barring or diminishing Plaintiffs' recovery

12 herein.

	

13
	

Tenth Affirmative Defense

	

14
	

Defendants are informed and believe and thereon allege that the Complaint and

15 each and every cause of action contained therein is barred by the applicable Statutes of

16
Limitation.

17

	

18
	 Elgventh Affirmative Defense

	

19
	 Defendants are informed and believe and on that basis allege that Plaintiffs have

20 failed to join all necessary and indispensable parties to this lawsuit.

	

21
	

Twelfth Affirmative Defense

	

22	 Defendants are informed and believe and thereon allege that the injuries and
23

24 
damages of which Plaintiffs complain were proximately caused by, or contributed to, by

25 
the acts of other Third-Party Defendants, Defendants, persons and/or other entities, and

26 that said acts were an intervening and superseding cause of the injuries and damages, if

27 any, of which Plaintiffs complain, thus barring Plaintiffs from any recovery against

28
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Defendants.

Thirteen th_Affirmative Defense 

It has been necessary for Defendants to retain the services of an attorney to defend

this action and it is entitled to a reasonable sum as and for attorneys' fees.

Fourteenth Affirmative Defense

Defendants are informed and believe and thereon allege that the claims of

Plaintiffs are reduced, modified and/or barred by the Doctrine of Unclean Hands.

Fifteenth Affirmative Defense

Defendants are infotmed and believe that the Plaintiffs lack standing to assert one -

or more of the claims made in its Complaint, such that it may not recover damages for

said claims, thereby barring or diminishing Plaintiffs' recovery herein.

Sixteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' claims are barred by the

doctrine of 'aches.

Seventeenth Affirmative Defense

In further answering, Defendants state that Plaintiffs fail to state a claim upon

which relief may be granted.

Eighteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' Claims arc barred because of

lack ofjurisdiction over the subject matter of the action.

Nineteenth Affirmative Defense

In ihrther answering, Defendants state that Plaintiffs' Claims are barred because of

lack of jurisdiction over the person.
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Twentieth Affirmative Defense

In further answering, Defendants state that venue is improper.

Twenty-First Affirmative Defense

In further answering, Defendants state that Plaintiffe Claims are barred because of

insufficiency of process.

s?	 Twentv4econd Affirmative Defense

In further answering, Defendants state that Plaintiffs' complaint is wholly

insubstantial, frivolous, and not advanced in good faith.

Twenty-Third Affirmative Defense

In farther answering, Defendants state that the alleged agreement is contrary to the

statue of frauds, and therefore unenforceable.

Twenty-Fourth Affirmativg Defense

In further answering, Defendants state that Plaintiffs waived any right to payment

they may have had under the alleged agreement

Twenty-Fifth Affirmative Defense

In further answering, Defendants state that if there was an agreement between

Plaintiffs and Defendants, Plaintiffs breached the agreement, therefore, Plaintiffs are not

entitled to prevail in this action.

Twenty-Sixth Affirmative Defense

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not

have been alleged herein insofar as sufficient facts were not available for responding

party after reasonable inquiry upon the filing of the answering Defendants' Answer to

Plaintiffs' Complaint, and therefore Defendants reserve the right to amend their Answer
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•
to allege additional affirmative defenses, if subsequent investigation so warrants.

WHEREFORE, These Answering Defendants request for relief and pray for

judgment against Plaintiffs, and each of them, as follows:

a. That Naintiffs take nothing by way of the Complaint on file herein;

b. For reasonable attomcy's fees and costs of suit incurred herein; and

c. Such other and further relief the Court may deem just and proper.

COUNTER CLAIM

COMES NOW, COUNTER-CLAIMANTS UI SUPPLIES, UNMET IMAGING

AND NESTOR SAPORITI, ("Counter-Claimants"), by and through their attorneys, the

law finn of 11..ravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby files this Counter-

Claim as follows against COUNTER-DEFENDANTS MA AND EDYTHE SEAVER

FAMILY TRUST, .IIRA SEAVER., CIRCLE CONSULTING CORPORATION:

1. At all times relevant herein, Counter-Defendants were and are residents of

Clark County, Nevada.

2. At all times relevant herein, NESTOR SAPORITI was and is a resident of

California, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING

is and was a California Corporation.

3. Upon information and belief, CIRCLE CONSULTING CORPORATION

entered into a consulting agreement on or about September 1, 2004, for-the exclusive

performance of services at the request for Summit.

4. Upon information and belief, the consulting agreement contained a

provision stating that Ira Seaver was to exclusively perform services at the request of

Summit and required to honor restrictive covenants related to non-competition, non-
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•
1 disclosure of non-public information and trade secrets, and confidentiality.

2	
5.	 However, this consulting agreement contained an express provision that it

3
4 was unassignable. A waiver of this provision required a written writing by Circle

5 Consulting, through Ira Seaver, and Summit.

	

6.	 No Written modification of the anti-assignment provision of the consulting

7 agreement was executed.

8	 7.	 Thus, the consulting agreement is and was unassignable based on its plain
9

language.
10

11
	 8.	 IRA SEAVER and CIRCLE CONSULTING violated the consulting

12 agreement through the actions of IRA SEAVER through IRA SEAVER's engagement of

13 activities that violated the restrictive covenants of the consulting agreement.

14
	

9.	 Counter-Defendants do not have a right to assert claims against Counter-

15 Plaintiffs as a matter of law since the consulting agreement is unassiviable. However, in
15
17 the alternative, assuming that the consulting agreement is assignable, Counter-Defendants

18 breached that agreement and engaged in deceptive trade practices.'

19
	

CL,I_W_L_K_K)XBA	 RELIEF
(Breach of Contract)

20

21
	 10.	 The consulting agreement provided various obligations and terms of

22 dealings between the Helfstein Defendants (defined by Counter-Defendants' Complaint)

23 and Counter-Defendants.

24
	

11.	 Counter-Defendants breached the terms of the consulting agreement by

25 IRA SEAVER's action and conduct.
26

	

12.	 As a direct and proximate result of the foregoing, Counter-Claimants have
27
28 been damaged in an amount in excess of $10,000.00, said amount to be determined at
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trial.

13. In o.der to prosecute this action, Counter-Claimants had to retain attorneys

to represent them, and they are entitled to fair and reasonable attorneys' fees, expenses,

and costs associated with enforcing the consulting agreement.

SECOND CLAIM FOR RELIEF
(Breach of the Covenant of Good Faith and Fair Dealing)

14. Counter-Claimants repeat and reallege their allegations in Paragraphs 1

through 13, inclusive, as if filly set forth at this point and incorporates them herein by

reference.

15. Each contract in Nevada carries with it the duty of good faith and fair

dealing.

'	 16.	 As a result of Counter-Defendants' actions, they breached their obligations

of good faith and fair dealing toward Counter-Claimants with respect to the consulting

• agreement.

17. As a direct and proximate result of the foregoing, Counter-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be determined at

trial.

18. As a result of Counter-Defendants' breach of good faith and fair dealing,

Counter-Claimants have had to retain attorneys to represent them, and they are entitled to

fair and reasonable attorneys' fees, expenses, and costs associated with enforcing the

consulting agreement.

////

1111

1111
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•
THIRD CLAIM FOR RELIEF

(Deceptive Trade Practices - Nev. Rev. Stat. § 598.0915)

19. Counter-Claimants repeat and reallege their allegations in Paragraphs I

through 18, inclusive, as if fully set forth at this point and incorporates them herein by

reference.

20. Upon information and belief, in the course of their business, Counter-

Defendants knowingly made false representations as to an affiliation, connection, and/or

association with Counter-Claimants or Summit.

21. Counter-Defendants' affirmative representation to the public at large was

to take advantage of Counter-Claimants' or Summit's good will established throughout

the years constituted deceptive trade practices.

22. Unless Counter-Defendants are enjoined and prohibitive from engaging in

such deceptive trade practices, Counter-Defendants will continue his unlawful activities.

23. As a direct and proximate result of Counter-Defendants' engagement and

deceptive trade practices, Counter-Claimants have suffered, and will continue to suffer,

monetary loss and irreparable injury to its business, reputation, and good will.

24. As a direct and proximate result of the foregoing, Counter-Claimants have

been damaged in an amount in excess.of $10,000.00, said amount to be determined at

trial.

25. In order to prosecute this action, Cowner-Claimants have had to retain

attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;

namely, attorneys' fees, expenses, and costs associated with defending against Counter-

Defendants' deceptive trade practices.

II/I
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FOURTH CLAIM FOR RELIEF
(Mlsappt opriation of Trade Secrets - Nev. Rev. Stat. § 600A.303)

26. Counter-Claimants repeat and reallege their allegations in Paragraphs 1

through 25, inclusively, as if fully set forth at this point and incorporates them herein by

ference.

27. IRA SEAVER, as a consulting for the HelEstein Defendants, obtained

proprietary information ("Information") related to the operation of that business.

28. This Information is not known outside of the Helfstein Defendants'

business and is difficult to acquire by a third party.

29. The Information is confidential and secret.

30. The lielfstein Defendants guarded the secrecy of this Information.

31. IRA SEAVER had access to the Helfstein Defendants Trade Secrets

through his knowledge as the corporate consultant, which entails, among other things, the

Helfstein Defendants' customers' buying habits, internal operations, operations unknown

to their competitors, and other information related to the operation of the Helfstein

Defendants' business.

32. Counter-Defendants attempt to use the Helfstein Defendants' Trade

Secrets for an economic advantage.

33. Unless Counter-Defendants' are enjoined and prohibited from engaging in

such misappropriation of Trade Secrets, they will continue this activity.

34. As a direct and proximate result of IRA SEAVER'S engagement and

misappropriation of Trade Secrets, Counter-Claimants have suffered, and will continue to

suffer, monetary losses and irreparable injury to their business, reputation, and good will.

////
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35. As a direct and proximate result of the tamping, Counter-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be determined at

36. In order to prosecute this action, Counter-Claimants have had to retain

attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;

namely, attorneys' fees, expenses, and costs associated with defending against Mr.

Finkel's misappropriation of Trade Secrets pursuant to Nev. Rev. Stat. § 600A.060.

FIFTH CLAIM FOR RELIEF
(Unjust Enrichment)

37. Counter-Claimants repeat and reallege their allegations in Paragraphs 1

through 36, inclusive, as if fully set forth at this point and incorporates them herein by

reference.

38. Counter-Defendants have a contractual duty to, among other things., deal

honestly, fairly, confidently, and professionally with Counter-Claimants. Counter-

Defendants also have a duty to comply with the consulting agreement and their dealings

with Counter-Claimants.

39. Couker-Defendants refused to comply with the consulting agreement and

perform as specified.

40.' Counter-Defendants breached and/or failed and refused to comply with

their aforementioned duties and obligations under the consulting agreement. As such,

Counter-Defendants have been unjustly enriched.

41. As a direct and proximate result of the foregoing, Counter-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be determined at
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Pe &

42.	 In order to prosecute this action, Counter-Claimants have had to retain

2
attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees,

3
expenses, and costs associated with enforcing the Agreement.

	

5
	 WHEREFORE, Counter-Claimants pray for judgment against Counter-

.6 Defendants as follows:

	

7
	

'1.	 For this Court to declare the consulting agreement terminated based on

8 
IRA SEAVER'S default of his obligations.

9
2.	 For this Court to declare that Counter-Defendants are in material breach

10

11 for their failure of the consulting agreement based IRA SEAVER'S violations of the

12 restrictive covenants.

	

13
	

3.	 For breach of contract damages as requested above;

	

14	 4.	 For damages associated with breach of the covenant of good faith and fair

15 
dealings as stated above;

16

	

17
	 5.	 For damages associated with deceptive trade practices as defined by

18 Nevada Revised Statute § 598.0915 as stated above;

	

19
	

6.	 For damages associated with misappropriation of trade secrets as defined

20 by Nevada Revised Statute § 600A as stated above;

	

21	 7.	 For damages associated with unjust enrichment as stated above;

	

22	
8.	 For attorney's fees and costs incurred herein;

23

	

24
	 9.	 For exemplary damages; and

25

26

27

28
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10.	 For such other and further relief as the Court may deem just and proper.

DATED this Zi day of October, 2009.

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD.

GARY E. SCHN1TZE ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
8985 S. Eastern Avenue, Suite 200
Las Vegas, Nevada 89123
Telephone: (702) 222-4142
Facsimile:	 (702) 362-2203
Attorneys for Defendants Ul Supplies.
Unmet Imaging and Nestor Soporiti
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CERTIFICATE OF FACSIMILE AND MAILING

I HEREBY CERTIFY that on this
	

day of October, 2009.! faxed and placed

a copy of the foregoing DEFENDANTS 111 SUPPLIES, UNINET IMAGING AND

NESTOR SAPORM'S ANSWER AND COUNTERCLAIM TO COMPLAINT in

the United States mail, postage pre-paid, and addressed as follows:

1

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Jeffrey R. Albregts, Esq. (NEIN 0066)
SANTORO, DR1GGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Tel: (702) 791-0308
.Fax: (702) 791-1912
AblIglangndarinn&QM
Attorneys for Plaint

Byron L. Ames, Esq. (NBN 7581)
Jonathan D. Blum, Esq. (NBN 9515)
THARPE & HOWELL
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, Nevada 89129
Tel: (702) 562-3301
Fax: (702) 562-3305
bames@tharpe-howell.cqm
iblum@tharne-howell.com
Attorneys for Plaintiffs

An emplo of K.RAVITZ S
SLOANE, &JOHNSON, CHT

(klgoADATAViaporill odt, ScricAPkodings- %Mawr to Complaint- 001 - 10132009 -wpd
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ORIGINAL
VDSM
JEFFREY R. ALBREGTS, ESQ. (NBN 0066)
BRIAN G. ANDERSON, ESQ. (NBN 10500)
SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: (702) 791-0308/ Fax: (702) 791 -1 912
Attorneys for Plaintiffs
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0765041315291161.doc

IRA AND EDYTHE SEAVER FAMILY
TRUST; IRA SEAVER; and CIRCLE
CONSULTING CORPORATION,

Plaintiffs,
V.

LEWIS HELFSTEIN, MADAL'YN
HELFSTEIN, SUMMIT LASER PRODUCTS,
INC., SUMMIT TECHNOLOGIES LLC, Ul
SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI and DOES 1 through 20,
and ROE entities 21 through 40, inclusive,

Defendants.

YOU, AND EACH OF YOU, will please notice that pursuant to NRCP 41(a)(1)(ii), no

answer or motion for summary judgment having been filed herein by Defendants Lewis

Helfstein, Madelyn Helfstein, Summit Laser Products, Inc. and Summit Technologies, LLC (the

"Summit Defendants"); Plaintiffs, lra and Edythe Seaver Family Trust, Ira Seaver and Circle

Consulting, hereby voluntarily dismiss this action as against the Summit Defendants only.
,

Dated this	 3day of November, 2009.

Case No.: A587003
Dept. No.: XI

NOTICE OF VOLUNTARY DISMISSAL
OF DEFENDANTS LEWIS BELFSTEIN,
MADALYN RELFSTEIN, SUMAIIT
LASER PRODUCTS. INC. AND SUMMIT
TEcHNoLoges, LLC ONLY

RIGGS, WALCH,
Y & T OMPSON,

\\\\
JEFFREY van,t; ,„- v ., 	 (NBN 0066)
BRIAN G.	

‘

6N14‘t° 
(NBN 10500)

400 South Fo	 Street, Th Floor
Las Vegas, Nevada 89101
Attorneys for Plaintiffs
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on the 23" 1 day of November, 2009, and pursuant to NRCP

5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the foregoing NOTICE

OF VOLUNTARY DISMISSAL OF DEFENDANTS LEWIS HELFSTEIN, MADALYN

HELFSTEIN, SUMMIT LASER PRODUCTS, INC. AND SUMMIT TECHNOLOGIES,

11.0 ONLY, postage prepaid and addressed to:

Lewis Helfitein
Madelyn Helfitein
10 Meadowpte East
St. James, NY 11780
Defendants

Gary E. Schnitzer, Esq.
Michael B. Lee, Esq.
ICRAVITZ, SCHNITZER, SLOANE &
JOHNSON, CHTD.
8985 South Eastern Avenue, Suite No. 200
Las Vegas, Nevada 89123
(702) 362-2203

Attorneys for Defendants Ul Supplies,
Uninet Imaging and Nestor Saporiti

Robert M. Freedman, Esq.
THARPE & HOWELL
15250 Ventura Boulevard
Ninth Floor
Sherman Oaks, CA 91403
Co-Counsel/or Plaintiffs



AANCC&AC .
GARY E. SCHNITZER, ESQ. (NSB 395)
MICHAEL B. LEE, ESQ. (NSB 10122)
lutAvrrz, sciiNIVER,
SLOANE & JOHNSON, CHTD.
8985 S. Eastern Ave., Suite 200
Las Vegas, Nevada 89123
Telephone: (702) 222-4142
Facsimile:	 (702) 362-2203
Attorneys for Defendolas (11 Supplies,

Ursine: linaging and Nestor Saporiti

10 IRA AND EDYTHE SHAVER FAMILY
11 TRUST, IRA SEA VER, CIRCLE

CONSULTING CORPORATION
12

13
Plaintiff

VS.

14
LEWIS HELFSTE1N, MADALYN

15 HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT

16

17

TECHNOLOGIES LW, UT SUPPLLES,
UNINET IMAGING, INC., NESTOR
SAPORTTI and DOES 1 through 20. and

18 ROE entities 21 through 40, inclusive,

19 Defendants.

20

21
Ul SUPPLIES, UNINET IMAGING, INC.,
NESTOR SAPORITI

22 Counter-Claimants
23

24 IRA AND EDYTHE sgAVER FAMILY

25
TRUST, IRA SEAVER, CIRCLE
'CONSULTING CORPORATION; and ROE

26 CORPORATIONS 101-200.

21 Counter-Defendants
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Ul SUPPLIES, UlsENET IMAGING AND
NESTOR SAPORITI

natiPAMMffiZnO&
INELTailiGEMANVEMI

AMENDED
ANSWER TO COMPLAINT 
COMZROABLAELLAQN
0Ani

Cross-Defendants

COMES NOW, DEFENDANTS Ul SUPPLIES, UNINET IMAGING AND

NESTOR SAPORITI, ("Defendants"), by and through their attorney% the law firm of

Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby submit their Answer to Complaint

C`Answer") as follows:

I.	 Defendants state that they do not have sufficient knowledge or inanimation

upon which to base a belief as to the inith of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 1.

2. Defendants admit that Defendant UI Supplies is a New York Corporation;

that Defendant UniNet Imaging Inc. is a California Corporation with its principal place of

business in Los Angeles Comity; and that Defendant Nestor Saporiti is a resident of the

State of California, but deny the remaining allegations contained in Paragraph 2.

3. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 3.
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General Definitions:

4. Defendants state that they do not have sufficient knowledge or information

upon which to buten belief as to the tmth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 4.

Aattomiti:

5. Dcfendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said wound deny each and every allegation contained in Pzigraph 5.

6. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 5.

7. Defendants state that they do not have sufficient knowledge or information

-upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 7.

8. Defendants admit that an Agreement was entered into by the Heinlein

Defendants on behalf of Summit, and Saporiti on behalf of UT and Unmet, but deny the

remaining allegations contained in Paragraph 8.

General Allegations:

9. Defendants deny each and every allegation contained in Paragraph 9.

10. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph I O.
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11. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 11.

Defendants deny each and every allegation contained in Paragraph 12.

13. Defendants deny each and every allegation contained in Paragraph 13.

Specific Allegaligna:

14. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 14.

15. Defendanti state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said grotmd deny each and every allegation contained in Paragraph 15.

16. Defendants deny each and every allegation contained in Paragraph 16.

17. Defendants deny each and every allegation contained in Paragraph 17.

18. Defendants deny each and every allegation contained in Paragraph 18.

19. Defendants deny each and every allegation contained in Paragraph 19.

20. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 20.

21. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 21.

////
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22. Defendants deny each and every allegation contained in Paragraph 22.

23. Defendants deny each and every allegation contained iii Paragraph 23.

FIRST CAUSE OF ACTION

BREACH OF CIRCLE CONSULTING CONTRACT

24. Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 23 as though fatly set forth herein.

25. Defendants deny each and every allegation contained in Paragraph 25.

26. Defendards deny each and every allegation contained in Paragraph 26.

27. Defendants deny each and every allegation contained in Paragraph 27.

SECOND CAUSE OF ACTION

BREACH OF SUMMIT TECHNOLOGIES FORMATION AGRIMIENT

28. Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 27 as though fully set forth herein.

29. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 29.

30. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 30.

THIRD CAUSE OF ACTION

BREACH OF moo TECHNOLOGIES OPERATING AGREEMENT

31. Defendants reassert and reallege all of their answers contained in

Paragraphs I through 30 as though fully set forth herein.
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32_ Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 32.

33. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and may allegation'contained in Paragraph 33.

FOUR11-1 CAUSE OF ACTION

BREACH OF EfPUCIARY DUTY

	

- 34.	 Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 33 as though fully set forth herein.

35. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 35.

36. Defendants state that they do not have sufficient knowledge or information

upon which to base a belief as to the truth of the allegations contained herein and upon

said ground deny each and every allegation contained in Paragraph 36.

FIFTH CAUSE OF ACTION

rROKISSORY ESTOPPEL

37. Defendants reassert and reallege all of their answers contained in

Paragraphs 1 through 36 as though fully set forth herein.

38. Defendants deny each and every allegation contained in Paragraph X

39. Defendants deny each and every allegation contained in Paragraph 39.

2

3
4

5

6

7

8
9

10

11

12
13

14
15
16

17

18
19

20

21

22

23

24

25
26

27

28
r 1 •

AA000045



1 SIXTH CAUSE OF ACTION

2
UNJUST ENRICHMENT

-	 3
(By all Plaintiffs against the Uninet Defendants)

4

5 40-	 Defendants reassert and reallege all of their answers contained in

6 Paragraphs I through 39 as though fully set forth herein.

7 41.	 Defendants deny each and every allegation contained in Paragraph 41.

8 42.	 Defendants deny each and even/ allegation contained in Paragraph 42.

9
SEVENTH CAUSE OF ACTION

10
ACCOUNTING

11

12 43.	 Defendants reassert and reallege all of their answers contained in

13 Paragraphs 1 throve' 42 as though fully set forth herein.

14 44.	 state	 not	 sufficientDefendants	 that they do	 have	 knowledge Or information

15 upon which to base a belief as to the truth of the allegations contained herein and upon

16
said ground deny eitch and every allegation contained in Paragraph 44.

17

18
45.	 Defendants state that they do not have sulficient knowledge or information

19 upon which to bails a belief as to the truth of the allegations contained herein and upon

20 said ground deny each and every allegation contained in Paragraph 45.

21 EIGHTH CAUSE OF ACTION

22 DECLARATORY RELIEF
23

(By Plaintiffs against All Defendants)
24

25 46.	 Defendants reassert and reallege all of their answers contained in

26 Paragraphs 1 through 45 as though fully set forth herein.

27 .47.	 Defendants deny each and every allegation contained in Paragraph 47_
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I

2

' NINTH CAUSE OF ACTION

BREACH OF DAPLIED covENANT OF GOOD FAITH AND FAIR DEALING
3

4
(By Plaintiffs against All Defendants)

5
48.	 Defendants reassert and reallege all of their answers contained in

6 Paragraphs 1 through 47 as though fully set forth herein. 	 •

'7 49.	 , Defendants admit each and every allegation contained in Paragraph 49.

8 50.	 Defendants admit each and every allegation contained in Paragraph 50.

9
51.	 Defendants deny each and every allegation contained in Paragraph 51.

10
52.	 Defendants deny each and every allegation contained isParagraph 52.

11'

12 53.	 Defendants deny each and every allegation contained in Paragraph 53.

13 TENTH CAUSE OF ACTION

ALTER EGO

15 (By Plaintiffs against All Defendants)

16
54.	 Defendants reassert and reallege all of their answers contained in

17

18
Paragraphs 1 thyongh 53 as though fully set forth herein.

19 55.	 Deft:cants state that they do not have sufficient knowledge or information

20 upon which to base a belief as to the truth of the allegations contained herein and upon

21 said ground deny each and every allegation contained in Paragraph 55.

22 56.	 Defendants state that they do not have sufficient knowledge or information
23

upon which to base a belief as to the truth of the allegations contained herein and upon
24

25
said ground deny each and every allegation contained in Paragraph 56.

26 57.	 Defendants state the they do not have sufficient knowledge or information

27 upon which to base a belief as to the truth of the allegations contained hada and upon

28

AA000047 -



said ground deny each and every allegation contained in Paragraph 57.

58. Defendants deny each and every allegation contained in Paragraph 58.

59. Defendants deny each and every allegation contained in Paragraph 59.

60. Deft:Monts deny each and every allegation contained in Paragraph 60.

61. Defendants deny each and every allegation contained in Paragraph 61.

AFFIRMATIVE DEFENSFS 

First Affirmative Defense 

Plaintiffs' Compliant fails to state a claim for which relief may be granted.

Second Affinnstive Defense

Plaintiffs, through its acts and omissions, have waived its right to prosecute its

claims against Defendants.

Third Afgratative Defense

Plaintifik, by and through their acts and omissions, are estopped from prosecuting

their claims against Defendants.

Fourth Affirmative Defense

Plaintiffs' claims are barred by the Doctrine ofNovation.

Fifth Affirmative Defense

Plaintiffs' claims are barred by the Doctrine of Accord and Satisfaction. .

Sixth Affirmative Defgpse

Defendants allege that the Complaint and each and every cause of action stated

therein fails to state facts sufficient to constitute a cause of action, or any cause of action,

as against Defendants.
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§matbEres tIllagn

Defendants are informed and believe and thereon allege that Plaintiffs' alleged

damages, if any, were and are, wholly or partially, contributed or proximately caused by

Plaintiffs' recklessness and negligence, thus barring or diminishing Plaintiffs' recovery

hack according to principles of comparative negligence.

Xighth Affirmative Defense

Defendants are informed and believe and thereon allege that the Complaint and

each and every cause of action contained therein is barred by the applicable Statutes of

Repose, such that the Complaint and each and every cause of action contained therein is

time-baned.

Plinth Affirmative Defense

Defendants are informed and believe and thereon allege that as to each alleged

cause of action, Plaintiffs have failed, refined and neglected to take reasonable steps to

mitigate their alleged damages, if any, thus barring or diminishing Plaintiffs' recoveay

herein.

Tenth, Affirmative Defense 

Defendants are informed and believe and thereon allege that the Complaint and

each and every cause of action contained therein is barred by the applicable Statutes of

Limitation.

Xkventh Affirmative Defense

Defendants are informed and believe and on that basis allege that Plaintiffs have

felled to join all necessary and indispensable parties to this lawsuit.
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.tiattAlpfia_Itne gran

Defendants are informed and believe and thereon allege that the injuries and

damages of which Plaintiffs complain were proximately caused by, or contributed to, by

the acts of other Third-Party Defendants, Defendants, persons and/or other entities, and

that saiducts were an intervening and superseding cause of the injuries and damages, if

any, of which Plaintiffs complain, thus barring Plaintiffs from any recovery against

Defendants.

Thittannulatanuanadau
It has been necessary for Defendants to retain the services of an attorney to defend

this action and it is =titled to a reasonable sum as and for attorneys' fees.

RErMKULAMnalizakdain

Defendants are informed and believe and thereon allege that the claims of

Plaintiffs are reduced, modified and/or barred by the Doctrine of Unclean Hands.

Fifteenth Affirmative Defense 

Defendants are informed and believe that the Plaintiffs lack standing to assert one

or MOM of the claims made in its Complaint, such that it may not recover damages for

said claims, thereby barring or diminishing Plaintiffs' recovery herein.

Sixteenth Affirmative Defense

In further answering, Defendants state that Plaintiffs' claims are barred by the

doctrine of laches.

aMlifallIkAMEIBILikLIMMIN

In Anther answering, Defendants state that Plaintiffs fait to state a claim arm

which reliefmay be granted.
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1
Eighteenth Affirmative Defejase

hi further answering, Defendants state that Plaintiffs Claims are barred because of

lack offinisdiction Over the subject matter of the action_

Nksenth Affirmative

-	 In further answeting. Defendants state that Plaintiffs' Claims are barred because of

lack ofjuriadictien over the person.

Twentieth Affirmative Defense

In further answering. Defendants state that venue is improper.

Twenty-First Affirmative Release 

In fhrther answering, Defendants state that Plaintiffs' Claims are barred because of

insufficiency of process_

Twenty-Second Affirmative Defense

In further answering, Defendants state that Plaintiffs' complaint is wholly

insubstantial, frivolous, and not advanced in good faith.

Twenty-Third Affirmative Defense

In further answering, Defendants state that the alleged agreement is contrary to the

statue of frauds, and therefore unenforceable.

Twenty-Fourth Affirmative Defense

In further answering, Defendants state that Plaintiffs waived any rikht to payment

they may have had under the alleged agreement.

Twenty-Fifth Affirmative Defense 

In further answering, Defendants state that if there was an agreement between

Plaintiffs and Defendants, Plaintiffs breached the agreement, therefore, Plaintiffs are not
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entitled to prevail in this action.

Pursuant to N.R.C.P: 11, as amended, all possible affirmative defenses may not

have been alleged herein insofar as sufficient facts were not available for responding

party after reasonable inquiry upon the filing of the answering Defendants' Answer to

Plaintiffs' Complaint, and therefore Defendants reserve the right to amend their Answer

to allege additional affinnative defenses, if subsequent investigation so warrants.

WHEREFORE, These Answering Defendants request for relief and pray for

judgment against Plaintiffs, and each of them, as follows:

a. That Plaintifh take nothing by way of the Complaint on file herein;

b. For reasonable attorneys' fees and costs of suit incurred herein; and

c. Such other and further relief the Court may deem just and proper.

COUNTER CLAIM

COMES NOW, Counter-Claimants I.11 SUPPLIES, UNMET IMAGING AND

NESTOR SAPORITI, ("Counter-Claimants"), by and through their attorneys, the law

firm of Kravitz, Schnitzer, Sloane & Johnson, Chtd., and hereby files this Counter-Claim

as follows agaidst C.mmter-Defendants IRA AND EDYTHE SEAVER FAMILY TRUST,

IRA SEAVER, CIRCLE CONSULTING CORPORATION:

1.	 At all times relevant herein, IRA AND EDYTHE SEAVER FAMILY

TRUST ("Salver Truer), is organized pursuant to the laws of the State of Nevada. IRA

SEAVER ("Ira Seaver) is a resident of the State of Nevada. CIRCLE CONSULTING

CORPORATION ("Circle Consulting") is a Nevada Corporation whose principal place of

business is Clark County, Nevada (collectively "Counter-Deft:Wants").
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2. At all times relevant herein, NESTOR SAPORTIT was and is I/resident of

California, TA SUPPLIES is and was a New York Corporation, and UN/NET IMAGING

is and was a California Corporation (collectively "Counter-Claimante).

3. Upon information and belief, Circle Consulting entered into a consulting

agreement on or about September 1, 2004, for the exclusive perfizumanee of services at

the request for Summit Technologies LLC ("Summit") (the "Consulting Agreement).

4. Upon infcumation and belief, the Consulting Agreement contained a

provision stating that Ira Seaver was to exclusively perform services at the request of

Summit and required to honor restrictive covenants related to non-competition, non--

disclosure of non-public information and trade secrets, and confidentiality.

5. However, this Consulting Agreement contained an express provision that

it was =assignable. A waiver of this provision required a %linen writing by Circle

Consulting, through Ira Seaver, and Summit.

6. No written modification of the anti-assignment provision of the Consulting

Agreement was executed.

7. Thus, the Consulting Agreement is and was =assignable based on its

Plain language.

8. Ira Seaver and Circle Consulting violated the Consulting Agreement

tivough the actions of Ira Seaver through Ira Seaver's engagement of activities that

violated the restrictive covenants of the Consulting Agreement

9. Counter-Defendants do not have a right to assert claims against Count-

Plaintiffit as a matter of law since the Consulting Agreement is =assignable. However,

in the alternative, assuming that the Consulting Agreement is assignable, Counter-
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I Defendants breached that agreement.

2
Mite-CLAIMIQR.MEE

3 (Breach of Contract)

4 10.	 Counter-Claimants repeat and reallege their allegations in Paragraphs 1

5
through 9, inclusive, as if fully set forth at this point and incorporates them herein by

reference.
7

8 11.	 The Consulting Agreement provided various obligations and terms of

9 dealings between the Relfstein Defendants (defined by Counter-Del ndants' Complaint)

10 and Counter-Defaidants.

11 12.	 Counter-Defendants breached the tams of the Consulting Agreement by

12 BtA SEAVER's action and conduct.
13

13.	 As a direct and proximate result of the foregoing, Counter-Claimants have
14

15 been damaged in an amount in excess of $10,000.00, said amount to be detamined at

-16 trial.

17 14.	 In order to prosecute this action, Counter-Claimants have had to retain

18

19
attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees,

expenses, and costs associated with enforcing the Consulting Agreement.
20

21
SISSMCWIIKEINUMEE

(Breach of the Covenant of Good Faith and Fair Dealing)

22
15.	 Counter-Claimants repeat and reallege their allegations in Paragraphs 1

23
through 14, inclusive, as if fully set forth at this point and incorporates them herein by

24

25
reference.

26 16.	 Each contract in Nevada curies with it the duty of good faith and fair

27 dealing.

28
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•1 17.	 As a result of Countr-r-Defendants' actions, they breached their obligations

2
of pod faith and fair dealing toward Counter-Claimants with respect to the Consulting

3

4
Agreement.

5 18.	 As	 direct	 the foregoing Counter-Claimants havea	 and proximate result of

6 been damaged in in amount in excess of $10,000.00, said amount to be determined at

7 trial.	 .

8 19.	 As a result of Counter-Defendants' breech of good faith and fair dealing,
9

Counter-Clairolmta have had to retain attorneys to represent them, and they are entitled to
10

11 fair and reasonable attorneys' fees, expenses, and costs associated with enforcing the

12 Consulting Agreement

13 =BM CLAIM FOR Rlq,IF.F
(Unjust Enrichment)

14

15 20.	 Counter-Claimants repeat and mallege their allegations in Paragraphs I
••

16 through 19, inclusive, as if fully set forth at this point and incorporates them herein by

17 reference.

18 21.	 Counter-Defendants have a contractual duty to, among other things, deal
19

honestly, fairly, confidently, and professionally with Counter-Claimants. Counter-
20

21
Defendants also have a duty to comply with the Consulting Agreement and their dealings

22 with Counter-Claimants.

23 22.	 Counter-Defendants refused to comply with the Consulting Agreement

24 and perform as specified.

25
23.	 Counter-Defendants breached and/or failed and -refused to comply with

26

27
their aforementioned duties and obligations under the Consulting Agreement. As such,

28 Counter-Defendants have been unjustly emichecl.
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-1 24.	 As a direct and proximate result of the foregoing, Counter-Claimants have

2
been damaged in an amount in excess of 810,000_00, said ammmt to be determined at

3
trial.

4

5 25.	 In order to prosecute this action, Counter-Claimants have had to retain

6 attorneys to re:present them, and they are entitled to fair and reasonable attorneys' fees,

expenses, and costs associated svith enforcing the Agreement.

8 WHEREFORE, Counter-Claimants pray for judgment against Counter-
9

Defendants as follows:
10

1.	 For this Court to declare the Consulting Agreement terminated based on
11

.

12 IRA SEAVER'S default of his obligations.

13 2.	 For this Court to declare that Counter-Defendants are in material breach

14 for their failure of the Consulting Agreement based IRA SEAVER'S violations of the

15 restrictive covenants.
16

3.	 For breath of contract damages as requested above;
17

4.	 For damages associated with breach of the covenant of good faith and fair
18

19 dealings as stated above;

20 5.	 For damages associated with unjust enrichment as stated above;

21 6.	 For attorneys' fees and costs incurred herein;

22
7_	 For exemplary damages; and

23
8.	 For such other and further relief as the Court may deem just and proper.

24

25
CROSS-CLAIM

26 COMES NOW, the Defendants, Ul SUPPLIES, UNMET IMAGING, INC.,

NESTOR SAPORIll (collectively referred to as -Cross-Claimants"), by and through

28
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their counsel of record, Gary E. Schnitzer, Esq. and Michael B. Lee, Esq. of the law firm

KRAVITZ, SCHNITZER, SLOANE & JOHNSON, CHTD., and heseby file their Cross-

Claim against Defendatits, LEWIS HELFSTEIN, MADALYN HEELFSTEIN, SUMMIT

LA= PRODUCTS, INC., SUMMIT TECHNOLOGIES -LLC (collectively referred to

as "Cross-Defendants"), as follows:

1. At all times relevant herein, IRA AND EDYTHE SEAVER FAMILY

TRUST ("Seaver Tru.st"), is organized pursuant to the laws of the State of Nevada. IRA

SEAVER ("Ira Seaver") is a resident of the State of Nevada. CIRCLE CONSULTING

CORPORATION ("Circle Consulting") is a Nevada Corporation whose principal place of

business is as* County, Nevada (collectively "Counter-Defendants").

2. At all times relevant herein, NESTOR SAPORTIT VMS and is a resident of

California, Ul SUPPLIES is and was a New York Corporation, and UNINET IMAGING

is and was a California Corporation.

3. On or about March 30, 2007, Cross-Defendants and Cross-Claimants

entered into the AGREEMENT FOR PURCHASE AND SALE OF ASSETSly and

between UI suppuss, INC. and SUMMIT TECHNOLOGIES. LLC. ("Sales

Agreement").

4. During the negotiations of the Sales Agreement, Cross-Claimants

expressly stated to Cross-Defendants that they did not want to assume the Consulting &

Von-Competition Agreement between Summit Technologies, LLC and Circle Consulting

Corporation ("Consulting Agreement).

5. In turn, Cross-Claimants and Cross-Defendants executed "Exhibit E" the

Sales Agreement that expressly provided that, "CONSULTING AGREEMENTS WITH
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IRA SEAVER AND LEWIS HELFSTEIN NOT BEING ASSUMED."

6. Cross-Claimants relied on this provision in entering the Sales Agreement.

7. However, Plaintiffs IRA AND EDYTHE SEAVER FAMILY TRUST,

MA SEAM, aRcLE CONSULTING CORPORATION ("Plaintiffs") have instigated

litigation against Cross-Claimants attempting to enforce the Consulting Agreement

against them.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

8. Cross-Claimants repeat and !college their allegations in Paragraphs 1

through 7, inclusive, as if fully set forth at this point and incorporates them herein by

reference

9. The Sales Agreement provided various obligations and terms of dealings

between Cross-Defendants and Cross-Claimants_

10. Cross-Defendants breached the terms of the Sales Agreement by exposing

Cross-Claimants to alleged damages claimed by Plaintiffs related to the Consulting

Agreement.

11. As a direct and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of S10,000.00, said amount to be determined at

trial.

	

. 12.	 In order to prosecute this action. Cross-Claimants had to retain attorneys to

represent them, and they are entitled to fair and reasonable attorneys' fee, =menses, and

costs associated with enforcing the Consulting Agreement.

/1/I

////
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SECM_CLMLEMBERIE
(Breach of the Covenant of Good Faith and Fair Dealing)

13. Cross-Claimants repeat and =liege their allegations in Paragraphs i

through 12, inclusive, as if fully set forth at this point and inccaporates them herein by

reference.

14. Each contract in Nevada carries with it the duty of good faith and fair

dealing.

15. As a result of Cross-Defendants' actions, they breached their obligations

of good faith and fair dealing toward Cross-Claimants with respect to the Consulting

Agreanent.

16. As a direct and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of 810,000.00, said anicamt to be determined at

trial.

17. As a result of Cross-Defendants' breach of good faith and fair dealing

Cross-Claimants have had to retain attorneys to represent them, and they are entitled to

fair and reasonableattomeys' fees, expenses, and costs.

ZEMP—SeLarIMR—DatM
(Unjust Enrichment)

18. Cross-Claimants repeat and realiege their allegations in Paragraphs I

through 17, inclusive, as if fully set forth at this point and incorporates then herein by

reference.

19. Cross-Defendants have a contractual duty to, among other things, deal

honestly, fairly, confidently, and professionally with Cross-Claimants. Cross-Defendants

also have a duty to comply with the Sales Agreement and the representations made
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surrounding those dealings with Cross-Claimants.

20. Cross-Defendants did not comply with their duties under the Sales

Agreement nor with their underlying representations made as to the Consulting

A,greement

21. Cross-Defendants breached and/or failed and refused to comply with their

aforementioned duties and obligations under the Sales Agreement As such, Cross-

Defendants have been unjustly enriched.

22. As a direct and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be detamined at

aL

23. In order to prosecute this action, Cross-Claimants have had to retain

attorneys to represent them, and they are entitled to fair and nasonable attorneys' fees,

expenses, and costs associated with enforcing the Agreement

CLABLEOKRELIZE
(Fraud)

24. Cross-Claimants repeat and reallege the allegations contained in

Paragraphs I throUgh 23, above, as though fully sat forth herein.

25. Through the Sales Agreement Cross-Defendants explicitly stated that

"CONSULTING AGREEMENTS WITH IRA SEAVER AND LEWIS HELPSTE1N

NOT BEING ASSUMED."

26. Cross-Claimants relied on this statement in entering the Sales Agreement

77. In the alternative., if the Consulting Agreement was assigned to CMS-

Claimants, the representations mentioned above were false when Cross-Defendants made

them, in that the Consulting Agreement was allegedly assigned to Cross-Claimants.
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28. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants knew the representations were hese when made, or made

the representations mentioned above with a reckless disregard for their trnth or falsity, in

that the Consulting Agreement was assigned to Cross-Claimants although Cross-

Defendants explicitly represented that it would not be.

29. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants made the representations mentioned above with the intent

and for the purpose of deceiving Cross-Claimants and to induce Cross-Claimants into

relying on the representations.

30. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Claimants, in reliance on the represattations mentioned above, were

induced to enter into the Sales Agreement by Cross-Defendants.

31. In the alternative, if the Consulting Agreement was assigned to Cross-

Clairnants, 'Cross-Claimants's reliance on the representations mentioned above was

reasonable under the circumstances in that the Sales Agreement clearly specified that the

Consulting Agreement would not be assigned to Cross-Claimants.

32. As a direct and proximate result of Cross-Defendants' fraud, Cross-

Claimants have suffered, and will continue to suffer, monetary loss andinjury.

33. As a direct and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of S10,1300.00, said amount to be determined at

bi

34. In order to prosecute this action, Cross-Claimants have had to retain

attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;
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namely, attorneys' fees, expenses, and costs associated with defending against Cross-

Defendante fraud.

FIFTS CLAIM FOR RELIEF
(Fraudulent Misrepresentation)

35. Cross-Claimants repeat and reallege the allegations contained in

Paragraphs 1 through 34, above, as though fully set forth haein.

36. In the alternative, if the Consulting Agreement was assigned to Cross-

" Claimants, Cross-Defendants made a false representation with knowledge or belief that

their representation was false or that they have an insufficient basis of information for

making the representation Cross-Defendants intended to induce Cross-Claimants to act

on the misrepresentation regarding the non-assignment of the Consulting Agreement to

have them enter into the Sales Agreement Qoss-Claimants have been damaged as a

result of relying on the misrepresentation by Cross-Defendants.

37. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, during the negotiations for the Sales Agreement Cross-Defendants submitted

information to Cross-Claimants that set forth false, fraudulent, incomplete and/or

misleading inforMation concerning material facts about the Consulting Agreement.

38. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, the representations mentioned above were false when Cross-Defendants made

than, in that Cross-Defendants knowingly induced Cross-Claimants' reliance in

muting the Sales Agreement premised 011 the representation that the Consulfing

Agreement would not be assigned to Cross-Claimants.

39. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants knew the representations were false when made, or made
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the representations mentioned above with a reckless disregard for their truth or falsity, in

that Cross-Defendants sought to induce Cross-Claimants into entering the Sales

Agreement.

44.	 In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Claimants, in reliance on the representations mentioned above, were

induced into executing the Sales Agreement

41. In the alternative, if the Consulting Agreanent was assigned to Cross-

Claimants, Cross-Claimants' reliance on the fttlse representations mentioned above was

reasonable under the circumstances, in that the false statements were made by Cross-

Defendants in a manner that explicitly stated the Consulting Agreement was hot being

assigned to Cross-Claimants.

42. Cross-Defendants induced Cross-Claimants into executing the Sales

Agreement

43. As a direct and proximate result of Cross-Defendants' fraudulent

misrepresentation, Cross-Claimants suffered, and will continue to suffer, monetary loss

and injury.

44. As a direct and proximate result of the foregoing. Cross-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be determined at

trial.

45. In order to prosecute this action, Cross-Claimants have had to retain

attorneys to represent them, and they are entitled to fair and reasonable attorneys' fate

namely, Attorneys' fees, expenses, and costs associated with prosecuting an action for

Cross-Defendants' fraudulent misrepresentation.
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SIXTH CLAIM FOR RELIEF
(Intentional Misrepresentation)

46. Cross-Claimants repeat and reallege the allegations contained in

Paragraphs 1 through 45, above, as though fully set forth herein.

47. In the alternative, lithe Consulting Agreement was assigned to Cross-

Claintants, Cross-Defendants assert a false representation with the knowledge or belief

that it is false or without sufficient foundation regarding the non-assignment of the

Consulting Agreement.

4/1.	 In the alternative, if the Consulting Agreement was assigned to Cross-

Clainnmts, Cross-Defendants intended to induce Cross-Claimants into executing the

Sales Agreement by representing that the Consulting Agreement was not being assumed

by Cross-Claimants.

49. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, the representations mentioned above were false when Cross-Defendants made

them, in that Cross-Defendants knowingly induced Cross-Claimants' reliance in

=muting the Sales Agreement.

50. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants made the representations mentioned above with the intent

and for the purpose of deceiving Cross-Claimants and to induce Cross-Claimants into

relying on the representations.

51. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Claimants, in reliance on the representations mentioned above, were

- induced into executing the Sales Agreement.

//I/
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52. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Claimants' reliance on the false representations mentioned above were

reasonable under the circumstances, in that the false statements were node in the Sales

Agreement with the express statement that "CONSULTING AGREEMENT WITH IRA

SEAVER AND LEWIS IIELFSTEIN NOT BEING ASSUMED."

51 As a direct and proximate result of Cross-Defendants' fraud, Cross-

Claimants suffered, and will continue to suffer, moneUuy loss and injury.

54. As a direct and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of 610,000.00, said amount to be den:mined at

55. 'warder to prosecute this action, Cross-Claimants have had to retain

attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;

namely, attorneys' fees, expenses, and costs associated with prosecuting an action for

Cross-Defendants fraud.

SEVENTH CLAIM FOR RELIEF
(Negligent Misrepresentation)

56. Cross-Claimants repeat and reallege the allegations contained in

Paragraphs 1 through 55, above, as though fully set forth herein.

57. Cross-Defendants owed a duty of due care to Cross-Claimants to exercise

that degree of skill normally expected of skilled professionals particularly where they

brew that their representations would form the basis for Cross-Claimanis' reliance_

58. The Sales Agreement explicitly states that "CONSULTING

AGREEMENT wrm IRA SEAVER. AND LEWIS IIELFSTEIN NOT BEING

ASSUMED." Cross-Claimants justifiably relied on this language and are exposed to
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litigation and potential damages caused to them by their justifiable reliance upon the

information. Cross-Defendants failed to exercise reasonable care or competence in

obtaining or commimicating information regarding the non-assignment of the Consulting

Agreement.

59. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants, in promoting the Sales Agreement, recklessly disregarded

the potential amigmnent of the Consulting Agreement, and otherwise failed to exercise

the degree of care, skill, and competence which should he exercised by Cross-Defendants.

60. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, as a result, Cross-Defendants' failure to exercise their duty of care, they

recklessly misrepresented the non-assignment of the Consulting Agreement.

61. Cross-Defendants were aware that their representations would be relied

upon by Cross-Claimants in their business dealings regarding the Sales Agreement.

Cross-Claimants relied upon the Cross-Defendants' representation that the Consulting

Agreement was not being assigned to Cross-Claimants.

62. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, Cross-Defendants representations were seriously flawed as a result of Cross-

Defendants' negligence.

63. Cross-Claimants relied on Cross-Defendants' representations in executing

the Sales Agreement.

64. Cross-Claimants suffered actual damages as a result of entering into the

Sales Agreement based upon their reliance upon the reckless and grossly negligent

misrepresentations of Cross-Defendants.
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65. In the alternative, if the Consulting Agreement was assigned to Cross-

Claimants, if Cross-Defendants reasonably and properly !stemmed their duties and

correctly, Cross-ardmants would not be exposed to potential liability to Plaintiffs for the

Consulting Agreement.

66. Cross-Defendants are liable for all losses to Cross-Claimants as a result of

the above-mentioned violations of their duties and gross negligence.

67. As a direct and proximate result of Cross-Defendants' actions, Cross-

Claimants have suffered, and will continue to suffer, mcsaetmy loss and injury-

68. As a direct and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be detemfined at

trial.

69. In order to prosecute this action, Cross-Claimanis have had to retain

attorneys to represent thezn, and they are entitled to fair and reasonable attorneys' fees;

namely, attorneys' fees, expenses, and costs associated with prosecuting an action for

Cross-Defendants' negligence.

EIGHTH CLAIM FOR RELIEF
(Breach of Express and Implied Warranties)

70. Criss-Claimants repeat and reallege the allegations contained in

Paragraphs I through 69, above, as though fully set forth herein.

71. Cross-Claimants are informed and believe and thereon allege that pursuant

to the Sales Agreement between Cross-Claimants and Cross-Defendants, it impliedly and

expressly warranted that the "CONSULTING AGREEMENTS WITH IRA SEAVER

AND LEWIS HELFSTEIN NOT BEING ASSUMED_"
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72. Further, the Sales Agreement provides that "All representations and

warranties by Seller in this Agreement . . are, to the best of Sellers [sic] knowledge, true

and correct in all material respects on and as of the Closing Date, as through such

representations and warranties were made on as of that date."

73. Similarly, the Sales Agreement provides "All necessary and consents of

any patties to the consummation pf the transactions contemplated in this Agreement, or

otherwise pertaining to the matters covered by it, will have been obtained by Seller and

delivered to Buyer."

74. Cross-Claimants relied upon these warranties and believed that the

Consulting Agreement was not being assigned to them.

75. Cross-Claimants are informed and believe and thereon allege that Cross-

Defendants, and each of them, breached the Sales Agreement based on the allegations by

Plaintiffs in the underlying action.

76. As a proximate result of the breach of express and implied warranties by

Cross-Defendants, Cross-Claimants allege that they will suffer damages in a sum equal to

any sums paid by way of settlement, or in the alternative, judgment reaxlered against

Cross-Claimants in the underlying action based upon Plaintiffs' Cornplaint

77. The breach(es) of the aforementioned warranties by each Cross-Defendant

was and is the actual and proximate cause of damages to Cross-Claimants in excess of

$10,000.00.

78. In order to defend this action, Cross-Clairaards have had to retain attorneys

to represent them, and they are entitled to fair and reasonable attorneys' fees; namely,

attorneys' fees, expenses, and costs associated with defending this action.
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kiltr-MORRELIKE
(Implied Indemnity)

79. Cross-Claimants refer to and incorporate herein by reference Paragraphs 1

through 78 as though fully set forth herein.

80. Cross-Claimants are informed and believe and thereon allege that Cross-

Claimimts entered into written, oral and implied agreements with the Cross-Defendants.

81. By reason of the foregoing, if Plaintiffs recover against Cross-Claimants,

then Cross-Claimants are entitled to implied contractual indemnity from Cross-

Defendants, and each of thorn, for injuries and damages sustained by Plaintiffs, if any, for

any sums paid byway of settlement, or in the alternative, judgment rendered against

Cross-Claimants in the underlying action based upon Plaintiffs' Complaint or any claims

med.

C.	 In order to defend this action, Cross-Claimants have had to retain attorneys

to represent them, and they are entitled to fair and reasonable attorneys' feet; namely,

attorneys' fees, expenses, and costs associated with defending this action.

TENTH CLAIM FOR RELIC?
(Equitable Indemnity)	 -

83. Cross-Claimants refer to and incorporates herein byreference Paragraphs

1 through 82 se though fully set forth herein.

84. Cross-Claimants are informed and believe and thereon allege that the

claims alleged by Plaintiffs in their Complaint involve damages, if any, caused by Cross-

Defendants.

85. In equity and good conscience, if Plaintiffs recover against Cross-

Claimants herein, then Cross-Claimants are entitled to equitable indemnity,
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1 apportionment of liability, and contribution among and from the Cross-Defendants

2
=Cording to their respective faults for the injuries and damages allegedly sustained by

3
Plaintiff% if any, by way of sums paid by seulement, or in the alternative, judgment

4

5 rendered ageing'	 t Cross-Claimants based upon Plaintiffs' Complaint

6 86.	 In order to defend this action, Cross-Claimants have had to retain attorneys

7 to represent them, and they are entitled to fair and reasonable attorneys' fees; namely,

8 attorneys' fees, expenses, and costs associated with defending this action.
9

ELEVENTH CLAIM FOR RELIEF
10 (Apportionment)

"11 87.	 Cross-Claimants refer to and incorporate herein by reference Paragraphs 1

12
through 86 as though hilly set forth herein.

13
88.	 Cross-Claimants are entitled to an apportionment of liability among Cross-

14
15 Defendants, and each of them.

16 89.	 hi order to defend this action, Cross-Claimants have had to retain attorneys

17 to represent-them, and they are entitled to fair and reasonable attorneys fees; namely,

18 attorneys' fees, expenses, and costs associated with defending this action.
19

TWELFTH CLAIM FOR RELXF
20 (Equitable Estoppel)

21 90.	 Cross-Claimants refer to and incorporate herein by reference Paragraphs 1

22
through g9 as though fully set forth herein.

23

24
91.	 Cross-Defendants were apprised of the fact that Cross-Claimants did not

25 want to amine the Consulting Agreement. Thus, during the negotiations surrounding the

26 formation of the Sales Agreement, Cross-Defendants represented to Croas-Claimauts that

27 they were milt assigning the Consulting Agreement to Cross-Claimants.

28
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92. Cross-Defendants intended that these stahaments induce Cross-Claimants

into entering the Sales Agreement Cross-Defendants entered into the Sales Agreement

with the belief that the Consulting Agreement was unassignable. However, Cross-

Claimants relied on this information to their detriment as Plaintiffs are alleging that the

Consulting Agreement was assigned through the Sales Agreement.

93. Cross-Defendants are liable for all losses to Cross-Claimants as a result of

the above-mentioned representations.

94. As a direct and proximate result of Cross-Defendants' inducement, Cross-

Claimants have suffered, and will continue to suffer, monetary loss and injury.

95. As a direct and proximate result of the foregoing, Cross-Claimants have

been damaged in an amount in excess of $10,000.00, said amount to be determined at

trial.

. 96.	 In order to prosecute this action, Cross-Claiments have had to retain

attorneys to represent them, and they are entitled to fair and reasonable attorneys' fees;

namely, attorneys' fees, expenses, and costs associated with prosecuting an action for

Cross-Defendants' representations_

PRAYER FOR RELIEF

WHEREFORE, Defendants/Cross-Claimants, UI SUPPLIES, UNINET

IMAGING, 1NC., NESTOR SAPORIT1, pray for judgment as follows:

1. For damages associated with breach of contract;

2. For damages associated with breach of the covenant of good faith and fair

dealing

3. For damages associated with unjust enrichment;
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4. For damages associated with fraud;

5. For damages associated with fraudulent misrepresentation;

6. For damages associated with intentional misrepresentation;

7. For damages associated with negligent misrepresentation;

8. For damages associated with breach of express and implied warranties;

9. That liability be borne directly on Cross-Defendants who should

indemnify and hold Cross-Claimants harmless for any of Cross-Defendants' acts and

Plaintiffs' alleged resulting injuries.

10. For appordomnent;

11. For damages associated with equitable estoppel;

12. For reasonable attorneys' fees and costs incurred in this action; and

13. For such other and father relief as this Court may deem just and proper

under the circumstances.

DATED this	 day of January, 2010.

KRAVITZ, SCHNITZER SLOANE,
& JOHNSON, CHTD.

20

21	 GARY E. SCHNITZER, ESQ. (NSB 395)

22	 MICHAEL B. LEE, ESQ. (NSB 10122)
8985 S_ Eastern AVallle, Suite 200

23	 Las Vegas, Nevada 89123
Telephone: (702) 222-4142

24	 Facsimile:	 (702) 362-2203

25	 Attorneys for Defendant:slaws-Claimants
Ell Supplies, Unmet Imaging and Nestor

26	 ScrPoriti
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An employee of KRAVITZ, SCHNITZER,
SLOANE, & JOHNSON, CHM.

0:1grADATAISrporiti adv SenerkPleadingslAtivas; in Complaint - 002 - I i 172009 (Fire Amended).wpd

JceyR. Albregts, Esq. (NBN 0066)
SANTORO, DRIGGS, WALCH,
KEARNEY, HOILEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Tel: (702) 791-0308
Fax: (702) 791-1912

ittiOrMlyit fir Plaini0

Byron L Ames, Esq. (NBN 7581)
Jonathan D. Blum, Esq. (NBN 9515)
THARPE & HOWELL
3425 Cliff Shadows Padcway, Suite 150
Las Vegas, Nevada 89129
Tel (702) 562-3301
Fax: (702) 562-3305thcom
thiMOth§EREAMCILMa
Attorneys for Plaine/Ts

CERTIFICATE OF FACSMILE ANJ) MAILING

I HEREEtY CERTIFY that on this  r  day of January, 2010, I faxed and placed a

copy of the foregoing natENDAEr us_isammtmllistuktaraiNG_AM

NLSTOR SAPOJUTI'S FIRST AMENDED ANSWER TO COM1.ADlT.

annEIZIRMARIUM_UR§lagial in the United States moil, postage pre-paid,

and addressed as follows:
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Electronically Filed
04/2012010 02:14:15 PM

J. Michael Oakes, Esq.
Nevada Bar No. 1999
FOLEY & OAKES, PC
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Tel.: (702) 384-2070
Fax: (70'2)384-2128
mikeefoleyoakes.com
Attorney: for Lewis Ilegstein, Madalyn
Herstein, Sumo* Laser Product:, Inc.,
Sown& Tedoologies,
!Om-Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

IRA AND EDYTHE SEAVER FAMILY
	

CASE NO. A587003
TRUST, IRA SEAVER, CIRCLE

	
DEPT. NO. X/

CONSULTING CORPORATION,

d.4444%"6.--
CLERK OF THE COURT

Plaintiffs,

VB.

LEWIS HELMTEIN, MADALYN
HEIFSTEIN, SUMMIT LASER
PRODUCTS, INC., SUMMIT
TECHNOLOGIES LLC, Ul SUPPLIES,
UNMET IMAGING, INC., NESTOR
SAPORITI and DOES 1 through 20,
and ROE entities 21 through 40, inclusive,

CROSS-DEFENDANTS, LEWIS
HELFSTEIN, MADALYN ITELPSTEIN,
SUMMIT LASER PRODUCTS, INC.,
AND SUMMTT TECHNOLOGIES, LLC'S
MOTION FOR STAY OR DISMISSAL,
AND TO COMPEL ARBITRATION

DATE:
TIME:

1

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19 Defendants.
20

TA SUPPLIES, UNMET IMAGING, INC.,
NESTOR SAPORTTI,

Conatcr-Claintants,

VB.

IRA AND EDYTHE SEAVER FAMILY
TRUST, IRA SEAVER, CIRCLE
CONSULTING. CORPORAITON, and
ROE CORPORATIONS 101-200,

Comer-Defendants.
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1 III SUPPLIES, UNiNET IMAGING AND
NESTOR SAPORITL

2

3

4

Cross-Claimants,

5 LEWIS HELFSTEIN, litiADALYN

6 HELFSTEIN, SUMMIT LASER
PRODUCTS, INC., Smarr

7 TECHNOLOGIES, LLC,

Cros9-Defendaats.

COMES NOW Cross - Defendants, LEWIS HELPSTEIN, MADALYN BELFSTEilN,

SUMMIT LASER PRODUCTS, INC., and summrr TECHNOLOGIES, LLC, ( collectively

relbrred to herein as "the Summit Pardee), by and through their attorneys, I. Midiael Oakes,

of the law firm of Foley & Oakes, PC. and hereby submit their Motion for Stay or Dismissal,

and to Compel Arbitration. This Motion is based upon the grounds that the Crossdaim against

them arisea oat of a written agreement containing a mandatory arbitration clause and a choice

of vein provision requiring that venue for any litigation be conducted in Nassan County, New

York. This Motion is based upon the pleadings and papers on file herein, the Memorandum of

P'oinis Authorities which follows, and such argument as will be heard at the time of the hearing

of this Motion.

DATED this 41612̂ day of April, 2010.

FOLEY & 0

24
• Michael Oakes, Esq.

Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Attorneys for Lewis Herstein, Madalyn
Helfstetn, Summit 1.42SCir Avdacts, Inc.,
Summit Tedmologies, LLC,Cross-Defendants
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NOTICE OF MOTION

TO: hIkhaei B. Lee, Esq., attorney fir Defendants, Ell Supplies, Uninet Imaging and Nestor
SaPnriti. and

TO: Jeffrey R. Albregts, Esq., attorney for Plaintiffs, Ira and Edythe Seaver Family Trust, Ira
&aver, Circle Conaddng CCITPCKatiOn, and

TO: Byron L. ATM, Esq., attorney for Ilaintiffs, Ira and Edythe Seaver Family Trust, Ira
Seaver,'Circle Consuldng Corporation, and

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the following MOTION FOR STAY OR DISMISSAL, AND TO COMPEL

ARBITRATION on for hearing before the above-entitled Court on the 2 5 day of

May	 	, 2010, at the hour of 9 : 0 0 a .m. of said date, in Departmest No. n or

as soon thereafter as counsel can be heard.

DATED this I ILI I y of April, 2010.

FOLEY & OAKES, PC

J. ichael Oakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
(702) 384-2070
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MEMORANDUM OF POINTS AND AUTHORPIIKS

I.

INTRODUCTION

The Crossclaim in this case arises out of an Agreement for Purchase and Sale of

Assets (the °Agreement"), dated March 30, 2007, which conmined a broad form mandatory

arbitradon provision end a venue provision designating Nassau County, New York as the sole

vetme for any aedon or arbiingion arising from the Agreement. The Agreement recites that it

was made in New York, and was between two entities domiciled in New York.

This Motion is asking the Court for a dismissal of the cross claim, without prejUdice, in

order to give effect to the intentions of the parties concerning arbitration and venue as

described in the Agreement. Alternatively, this Motion it requesting that the cross claim be

stayed, pending conclusion of any arbitration.

This motion is supported by the Affidavit of Lewis Helfstein, which is attached as

Exhibit A. and the demand for arbitration in Nassau County, whic.h is attached as exhibit B.11

11.

STATEMENT OF THE CASE

The cross claim against the movants (which is really a third party claim) is seeking

indemnity for any amounts that the cross claimant is oblipted to pay to the Plaintiffs. The

cross claim states that 1 Cross-Defendants breached the term of the Sales Agreement by

exposing Cron-Claimants to alleged damages by Plaintiffs related to the Consulting

Agreement." (See paragraph 10 of the cross-claim). The Sales AgieCinalt that is referenced in

Stbibk A — Affidavit of Lewis Helene:in - Due to the short fag deadlie' e. the =died Affidavit of

Lewis lleffsteln way mouths, the facsimile signature. libc original will be Med with the Curt prompdy

hereafter.

4 of 12
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paragraph 10 of the cross claim contains the broad form mandatory arbitration provision and

the venue provision that is described above.

The =VMS had originally been named as co-defendants in this case. However, the

movants never filed a responsive pleading and, instead, stilled with the Plaintiffs and were

via/until* dismissed from the case on November 23, 2009.

Thereafter, the Plaintiffs amended their Complaint against the am-settling defendants,

and, in turn, the , non-settling defendants filed their answer, counterclaim, and this "cross

claim against the moving parties. The cross-claimants served their cross claim and are now

demanding an appearance in the ease by the =vents, notwithstanding the clear terms of the

Agreement regarding venue and arbitration.

Concerning the Agreement, the Cam should note that:

On Page 1 of the Agreement, it states that "This agreement is made as of March

30, 2007, at Bohemia, New York..."

On page 15 of the Agreement, it states that Any controversy or claim arising,

out of or relating to this Agreement..." shall be settled by binding arbitration and that

venue for the arbitration shall be Nassau County, New York.

On pages 15 and 16 of the Agreement, both Seller and Buyer gave New York

addresses for the giving of any notices required under the Agreement.

On page 17 of the Agreement, it states that the substantive laws of the State of

New York shall apply to any disputes, and again states that Nassau County, New York

shall be the BOIC Willie for any action or arbitration.

The cross-claim (which is really a third party claim for indemnity) is brought by

the New York corporation, its California corporation parent company, and its

California resident officer and principal shareholder against a New York limited

5 of 12

AA000078

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

26

27

28
POLitir

8A
OAKES



liability company, a shareholder that is a New York limited liability company, and two

New York residents.

LEGAL ARGUMENT

A. AGREEMENTS TO ARBITRATE ARE ENFORCEABLE

The Agreement contains a choice of law provision stating that New York law will apply

to any dispute. However, regardless of whether New York or Nevada law applies, both states

have a strong policy in favor of the enforcement of arbitration provisions.

Under New York law, the case of Harris vs. Shearson Ilakden Stone, 82 A.D. 87, 441

N.Y.S.2d 70 (N.Y.A.D. 1981), affd 56 N.Y.2d 627, 435 N.E.2d 1097, 450 N.Y.Sid 482

[1982]), held that:

"[T]his State favors and encourages arbitration as a means
of conserving the time and resources of the courts and the
contracting parties." (Mayer of Nationwide Gen. Ins. Co. 
3 Investors Ins. Co. of Amer., 37 NY2d 91, 95; see
Mager of Maye fBluesteinl, 40 NY2d 113.) Moreover,
"[p]arties to a contract may agree, if they will, that any
and all controversies growing out of it in any way shall be
submitted to arbitration. If they do, the courts of New
York will give effect to their intention. (Mauer of
Marchant v Mead-Morrison Mfg. Co.. 252 . NY 284, 
298.)"1 has long been this State's policy that, where
parties enter into an agreemma and, in onc of its
provisions, promise that any dispute arising out of or in
connection with it shall be settled by arbitration, any
controversy which arises between them and is within the
compass of the provision must go to arbitration." Wailer
of Ecercycle Corp. [Marano], 9 NY2d 329, 334, citing
casm)

The strong policy in favor of arbitration is sirmlnly well known in Nevada.

NRS 38,035 states:

A written agreement to submit any existing controversy to
arbitration or a provision in a written contract to submit to
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arbitration any controversy thereafter arising between the
parties is valid, enforceable and irrevocable save upon
each grounds as exist at law or in equity for the revoation
of any contract. NRS 38.015 to 38.205, inclusive, also
apply to arbitration agreements between =players and
employees or between their respective representatives
unless otherwise provided in the agreement.

As described in Phillips v. Parker, 106 Nev. 413, 794 P.2d 716 (1990), the

Nevada Supreme Court has emphasized the desirability of enforcement of an arbitration

agreement between the parties. The Phillips decision contains the following

pronOMICalleffili of Nevada law on the subject:

'There is a strong public policy favoring contractual provisions
requiring arbitration of a dispute resolution mechanism.
Consequently, when there is an agreement to arbitrate we have
said that there is a "presumption of arbitrability.
WV.

"We have previously held that once an arbitrable issue has been
found to exist, all doubts concerning the arbitrability of the
subject matter should be resolved in favor of arbitration. Exber,
Inc. v. Sletten Constr. Co., 92 Nev. 721, 729, 558 P.2d 517, 522
(1976). Courts are not to deprive the parties of the benefits of
arbitration they have bargained far, and arbitration clauses are to
be construed liberally in favor of arbitration.* See 106 Nev. at
417.

The cross-claimant's own allegations point directly to the Agrersnent containing

the arbitration provision as the basis for the relief they are seeking. Thus, there is no

doubt tett the issues involved In this controversy, as between the cross-claimants and

the =wants, are subject to the arbitration provisions. The Court should eve effect to

those provisions and grant this motion.

B. FORUM SELECTION CLAUSES ARE MIMED TO ENFORCEMENT

The Agreement relied upon for the cross claim contains a forum selection clause,

designating Nassau County, New York as the forum for any litigation or arbitration.
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"Where such forum selection provisions have been obtained through 'freely negotiated'

agreements and are not 'unreasonable and unjust,' their enforcement does not offend Due

Process." See: Burger Kin* Corp. v. Rudzewic2, 471 U.S. 462. 472, n.14 (1985).

Since the Agreement was made in New York among New York entities, there is

nothing "unreasonable and unjust" about enforcing the venue provision as written. As stated

before:

The Agreement was between a New York corporation and a New York limited

liability cowpony.

On Page 1 of the Agreement, it states that "This agreement is made as of March

30, 2a)7. at Bohemia, New York..."

On page 15 of the Agreement, it states that "Any controversy or claim arising

out of or relating to this Agreement..." shall be settled by binding arbitration and venue

for the arhitratibn shall be Nassau County, New York.

On pages 15 and 16 of the Agreement, both Seller and Buyer give New York

addresses for the giving of any notices required under the Agreement.

On page 17 of the Agreement. it states that the substantive laws of the State of

New York shall apply to any disputes, and again states that Nassau County, New York

shall be the sole venue for any action or arbitration.

It is worth mentioning that there is no rule whatsoever that would require this

eness-dalm/thini party claim for indemnity to be beard at the same time in the same

place as the underlying case. There is no such thing as a *compulsory" cross claim or

third party claim. Thus, the granting of this motion will have no effect upon the

litigation of the Complahn and Counterclaim.
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Under Nevada law, venue for this cross claim is improper, even if there was no

venue provision or arbitration provision in the Agreement.

NRS 13.010 states:

"Where actions are to be commenced,

1. When a person has contracted to perform an obligation
at a particular place, and resides in another county, the
action =SI be commenced, and, subject to the power of the
court to change the place of trial as provided in this chapter,
must be tried in the county in which such obligation is to be
performed or in which the person resides; and the acuity in
which the obligation is incurred shall be deemed to be the
county in which it is to be performed, unless there is a
special contract to the contrary."

NRS 13.040 slates:

Venue in other cases.

In all other cases, the action shall be tried in the county in
which the defendants, or any one of them, may reside at the
commencement of the action; or, if none of the defendants
reside in the State, or if residing in the State the county in
which they so reside be unimown to the plainlift the same
may be tried in any county which the plaintiff may
designate in the complaint; and if any defendant, or
defendants, may be about to depart from the State, such
action may be bed in any county where either of the
parties may reside or service be had, subject, however, to
the power of the court to change the place of trial as
provided in this chapter.

NRS 13.050 states:

Cases in which venue may be changed.

I. If county designated for that purpose in the
complaint be not the proper county, the action may,
notwithstanding, be bed therein, unless the
defendant before the time for answering expires
demand in writing that the trial be had in the proper
county, and the place of trial be thereupon changed
Ivy consent of the parties, or by order of the court, as
provided in this section_

9 of 12
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2, The court may, on motion, change the place of
trial in the following cases:

(a)When the county designated in the complaint is
not the proper county.

(b)When there is reason to believe that an
impartial trial cannot be bad therein.

(6) When the convenience of the witnesses and the
ends ofjusiice would be promoted by the change.

3. When the place of trial is changed, all other
proceedings shall be had in the county to which the
place of trial is changed, unless otherwise provided
by the consent of the parties in wining duly filed, or
by order of the court, and the papers shall be Bled or
transferred accordingly.

None of the cross- claimants and none of the CMS defendants reside in Clark

County, as none of them are even residents or domiciliaries of Nevada. Furthermore,

the obligation was incurred is Bohemia, New York, not Clark County.

Given the improper venue, the clear forum selecticm clause, the New York

residency and domicile of the parties, and the making of the Agreement in New York,

It is clear that Nassau County, New York, is the more appropriate forum for the
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adjudication of these claims. Alternatively, it should also be viewed as the more

convenient firm. In either event, the cross- claim should be dismissed.

DATED thia nPritday of April, 2010.

FOLEY & OAKES, PC

J. Michael Oakes, Esq.
Nevada Bar No. 1999
850 East Bonneville Avenue
Las Vegas, Nevada 89101
Attorneys for Lew& Helfitein, Madelyn
ifersieln, Swink Laser Prodwas, Inc.,
&omit Technologies, LL,C,
cross-Defendants
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CERTIFICATE OF SERVICE BY MAIL AND BY FACSIMILE

I hereby aniify that a true and correct copy of the foregoing CROSS-

DEFENDANTS, LEWIS HELFSTEIN, MADALYN ITELFS'TEIN, SUMMIT LASER

PRODUCTS, INC., AND SUMMIT TECHNOLOGIES, LLC'S MOTION FOR

STAY OR DISMISSAL AND TO COMPEL ARBITRATION was served to those

persons designated below on the 20* day of April, 2010:

X	 By placing a copy in the United States mail to the
following parties and/or their attorneys at
their last known address(es), postage thereon
fully paid, addressed as follows below.

X By faxing to an operable facsimile machine of the
following parties and/or their attorneys at the
fax monhers designated below. A copy of the
transmit confirmation report is steadied
hereto.

Gary E Schnitzer, Esq.
Miami B. Lee, Esq.
Kravitz, Solmitzer, Sloane & Johnson Chtd.
8985 S. Eastern Avame, Suite 200
Las Vegas, NV 89123
Facsimile No, 702-362-2203
Attorneys fbr Defindates 1 &Applies, Ursine(
Imaging mai Nestor Saporiti

Byron L. Amcs, Esq.
Jonathan D. Blum, Esq.
Thome & Howell
3425 Cliff Shadows Parkway, Suite 150
Las Vegas, NV 89129
Facsimile No. 702-562-3305
Attorneys fur Piave

Jeffrey R. Mires% Esq.
Santoro, Drigp, Welch, Kearney,
Holley & Thompson
400 South Fourth Street
Third For
Las Vegas, NV 89101
Facsimile No. 702- 791-1912
Attorneys for Plalsttp
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7

STATE OF NEW YORK )
:SS

COUNTY OF SUFFOLK )

AFFIDAVIT OF LEWIS EIELFSTM1N

Lewis rielfistein, after being first duly VA)11711 deposes and sada the MIMI=

1. 1 have personal knowledge of the facts and statements met keth herein.

2. On or about March 30, 2007, TA Supplies, Inc. and Summit Technologies, LLC

entered into an. Agreement fur Purchase and Sale of Assets (the '`A grematein a coPY of which

b attached harem es Exhibit 1.

3. Ae described in the Agnomen% Ur Supplies, Inc. is a New York corporatinn

and Summit Technologies, LLC is a New York limited liabilit y corenalm having its Principal

office at Bohemia, New York. As shown on page 18 of the Agreement, the Agreement was

crecakd in Bohemia, New York, by Lewis HeNstein for Summit Technologies, LLC and by

Nestor Saporid for UI Supplies, Inc.

4. The Crossclsim that has been fled against me and the other Cross-Defendaras,

Madelyn lielfiraeln, Summit Laser Products, Inc., and Summit Teclmologics, LLC arises out of

the Agnsentent.

5. The Agreement contained the following pistons

-12. Mimi=
12.1 Any oomroversy or claim arising out or car rebning to this Agreement , or
its breach, shall be settled by binding arbitration in Boom:lance with the
commercial rides of the American Arbihnlion Association, and judgment on the
avand rendered by the arbitrator(s) may be entered in emy court having
NJ:Action. The venire of any arbitration shall be Nassau County, New York."

"14.1(e) Cioverning Law and venue. "lids Agreenramt is made in, and shall be
ixmstrued under, the substraadve laws of tha State of New York, exclusive of
choice ',flaw zeineipice. Nassau County, New York abstl be the sole von= for
any acdon or arbitration brought pursuant to this agreement."
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1 Saporiri m dte Cross-Calments. U1 Supplies is the Now York corporation that was a party to the

2 Ammar. Wort kaaging is the parent company of 131 Supplies, Inc., and Nestor Saporiti

3 the President add principal °viper of 131 Sappho:One.

4
7.	 Madelyn Mfg& is my wife. She =Moth reside in the State afNew Yu&

3
S1121Mit Laser Products, Inc. is aNew York corporation and Summit Tedmologies, TIC is a

6
New York limited liability company. Summit Laser Products, I= is a shareholder of Summit

7
Technologies, LLC.

DATED this 19th day of April, 2010.9
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Lewis Fleffstein
Subscribed and Sworn to
before —_this	 day of

2010.

Notary Public



AGREEMENT FOR PURCHASE AND SALE OF ASSETS

by and between

UI SUPPLIES, INC. and

swam TECHNOLOGIES, LLC

This agreement is made as of March 30, 2007, at Bohemia, New York., among III
Supplies, Inc. ("Bayer"), a New York Corporation, and Summit Technologies, LW, a New
York Limited Liability Company having its principal office at Bohemia, New York ("Seger").
1. Sale and Purchase of Assets
1.1 Dradogs: Subject to the terms and conditions in this Agreement, Seller agrees
to sell, assign, Minder, cnnvey, and deliver to Buyer, and Buyer agrees to purchaee, all of
Seller's tangible and intempide property, wherever located, including all unknown and
contingent rights, Seller's emporate name, goodwill, insurance and other contract benefits,
intellectual property rights, phone mmthers, Internet domain names and reglamlions, software
programs, such inventory as pmvided herein, equipment, furniture and machinery, and all other
tangible assets used in Seller's business (collectively, the "Acquired Assets"), and a complete
and accurate list of all of the Acquired Assets is contained and listed in Exhibit A attached.
Expressly excluded from tbe Acquired Assets purchased by Buyer under this Agreement are all
accounts receivable of Seller (the "Accounts Receivable").

	

1.2	 cgaVaitaltilMillk.—&:Ehat: Upon the closing of the ado of the Acquired
Assets (the Moshe% Seller shall retain all Accounts Receivable. Both Dryer and Sella
acknowledge that after the Closing, Buyer veil be sallies to customers (each, an "Account
Debtor Customer") who., as of the day of %losing (the "Closing Date"), will continue to owe
Seiler monies apinst Accounts Receivable. Buyer agrees that all monies collected from an
Account Debtor Customer shall go to the Seller first, until such Account Debtor Customer's
liability to Seller is saddled. In the event that any payment received by Buyer frorn an Account
Debtor Customer exceeds the =paid balance of the Account Receivable owed by the customer
to Seller, the entire payment shall be deposited in Buyer's account, and, within three (3) business
days of clearance of said finds, Buyer shall deposit the peetion due to Saar to Seller's
designated account. Upon payment in full of all monies due from an Account Debtor Customer
to Sella, all subsequent payments by such customer shall be deposited into Bayer's account
Buyer shall have the obligation to collect and deposit into Seller's account monies received from
Seller's Account Debtor Customers for the first 100 days after the Closing Date (the "Collection
Period"). Daring the Collection Period, Buyer shall deliver to Seller weekly witteo reports to
Seller accounting for all monies received by Buyer flow each Account Debtor Obtainer of
Seller and the amount deposited in Buyer's designated account. On or before the 110th day after

1
C:100etanelni SligniAnsakastatat Saterualarnporary Malmo FastiOLK3PPriciano Nima snip 04-0S.07 (i).cbc 1

Guaranty

M000089



the Closing Date, Buyer shall give written notice to Seller of the outstimding balance due on all
• Accounts Receivable of Seller, as of The 100th day after the Closing Date (the "100 Day
Report"). Until the later of. (1) the 110th day after the Closing Date, (ii) the date on which
Seller receives notice that Buyer does not elect to purchase the Accounts Receivable, and (iii) the
closing of Buyer's purchase of the Accounts Receivable, Seller shall have the tight, with not less
than 24 hours notice to Buyer, to inspect Buyer's books and records regarding the Accounts
Receivable and payment history of Seller's Account Debtor Custom's. 14 after the 100th day
after the Closing Date, a Wanes is still owed to Seller, by any customer of Sella, Buyer shall
not make any further sales of product to such customer, until the later ot (1) the Accounts
Receivable due to Seller from said customer have been paid in full; and (ii) the dosing of the
sale of such Accounts Receivable to Buyer, as provided herein. Commendng on the I 1 1 th day
after the Closing Date, Seller shall have the right to pursue collection of any Account Receivable
owed to Sella by any customer of Seller whose accounts are not purchased by Buyer, pursuant
to this Agreement For the three month period following the 110th day after the Closing Date,
Buyer, and any of its affiliates, subsidiaries or divisions shall not sell any products to any
customer of Seller from whom an Accolmt Receivable balance is owed to Sella, unless such
balance is paid in BA prior to the expindion of said Area month period. If Buyer deems not to
extend credit to any customer of Seller, Buyer may not sell any products to loch customer for a
period of three years from any of Buyer's branches. The parties may- enter bite separate
agreement' on speeffie alseemis which will then not fall under the term of this section.
Failure to comply with this provision shall be deemed a material default under this Agreemon.

1.3 Purchase of Accesses Receivable: Within ten (10) days after the 100 Day
Report is due to be delivered to Seller under Article 12, Buyer shall notify Seller of its intent to
purchase any or all of the remaining Accounts Receivable of Seller, and shall specify the name
of each account being purchased, and the outstanding balance of each such account. The
purchase price for each account shall be the unpaid balance of the Account Receivable of the
Sella at the time of the Purchase, unless agreed otherwise by Seller and Buyer. Payment for all
Accounts Receivable being purchased by Buyer from Seiler shall be made in full within ten (10)
days after Buyer's statement of intent to purchase the Accounts Receivable. Upon payment in
full for any Account Receivable of Seller, Seller shall no longer have the right to collect said
account, and Buyer shall have the exclusive right to collect said Account Receivable. Buyer
shall have no recourse against Seller for the unpaid balance of any Account Receivable sold by
Seller to Buyer or for any mimosas of collection. Seller makes no representation as to the
collectability of any Accounts Receivable of Seller. Buyer shall hold harmless and indemnify
Seller from and against all liabilities, claims, causes of action, costs and expenses, including
reasonable attorneys fees, arising from the collection of any Account Receivable sold by Seller
to Buyer.

1.4 Retares

2. Purchase Moe egallatineet for Awaited Asset'

2.1	 Non-inventory Acquired Assets: In consideration for the sale and transact of
the Acquired Assets, exclusive of Seller's inventory, including work in process, if any

2
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(collectively, the "Inventory"), Buyer hereby agrees to pay Seller an aggregate of $250,000 as \\v
follows:

(a) On the Closing Date, Buyer will pay by wire transfer to Seller, the sum of
$150,000;

(b) On the Closing Date, Buyer will deliver to Seller a duly executed
promissory note (in the form attached as Pala& B), dated as of tbe Closing Date,
in the principal amount of $100,000 payable in two payments of $50,000 (the
"Note); first payment to be made 60 days eller the Closing Date; second
payment to-be made 90 days after the Closing Date.

2.2	 Allocation of Nue-Inveninry Purchase Price: The purchase price for the non-
Inventoty Acquired Assets shall be allocated as follows:

(a) Good will and intangible Acquired Assets — S150,000;
(b) Manufacturing equipment — $80,000; and
(c) Other tangible Acquired Assets — $20,000.

2.3	 Inventory Purchase: Buyer shall purchase certain of Seller's Inventory on the
Closing Date under the following terms and conditions

(a) Seller has provided the Buyer with a current list of Seller's Inventory.
Buyer has indicated those items that he deems ate not current Inventory (the
"Inetzded Inventory"), and the Excluded Inventory shall be part of the Acquired
Madt at a price of 1% of Seller's cost.

(b) The temaining Inventory (the "Sold Inventnef) obeli be valued at

- Seller's cod as of the Closing Date, and shall be purchased by Buyer. The
ptudeue price of the Sold Inventory shall be 85% of said value except for chip
components valued at 90%. The Buyer shall transfer this amount by Wire transfer
into Seller's designated account on the Closing Date, pursuant to Schedule H,
attached.

2.4 Default es Note Payments: If any payment due under the Note is not
made timely, then, upm ten (10) days written notice from Seller to Bayer of such &fault, and
the batiste due under the Note shall immediately be deemed to be due Ind payable in fali,
together with intetest thereon from the date of default at the rate of nine (9%) percent per annum.
Seller shall be entitled to immediately take any action against Buyer, or Guarantor without
further notice.

23	 Brent of Default A failure by Buyer to timely make any payment due under the
Note shall be deemed an event of default audio . this Agreement ("Event of Defsule). A failure
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by Buyer to timely perform any obligation under this Agreement, other than timely payment of
the Note, and any other agreemans catered into by Buyer in connection with this Agreement,
which default remains uncured after ten (10) days notice from Seller to Buyer, shall be deemed
an Evan of Default. Upon the occurrence of an Event . of Default, the babeace then due under the
Note shall be doe and payable in foU, together with interest therm at the rate of nine (9%)
percent per annum, from the date of the Event of Default

3. L4WW.Jeltalknial
3.1 It is understood that, except as otherwise expressly provided in this Agreement,
Buyer is not meaning any of Seller's liabilities or obligations. Provided Boyer performs all of
its Wisdoms under this Agreement, Seller agrees to pay any sales or use tams arising from the
sale of Acquired Assets and sold Accounts Receivable under this Agreement.

32 Specifically, Buyer egnessly excludes (1) any taxes, including income, sales, and
use Isles imposed on Seller because of the sale of its assets and business; (2) any liabilities or
expenses Seller incurred in negotiating and carrying out its obligatione, or its dissolution and
liquidation, under this Agreement (including attorney fees or accountant fees); (3) any
obligations of Seller under any employee agreement or any other agreements relating to
employee benefits that Seller has with any of its employees; (4) any obligations incurred by
Seller prior to the Closing Date (5) any liabilities or obligations inomed by Seller in violation
.o& or m a result of Seller's violation of, this Agreement (6) any Oblig1111008 or liabilities of
Seller under any enviromnenal laws; and (7) any obligations or liabilities of Seller for, or arising
out of any ptomaine/ pending against Sella, or any tedious, unlawful fraudulent conduct on
the part of Seller (collectively, the 'Excluded Obligations").

3.3 Buyer shall have the right to withhold from the purchase price any amounts
necessary to provide for the payment of any sales or use taxes arising from the sale of the
Acquired Assets or sold Accounts Receivable that Seller does not pay and kr which Buyer has
become legally obligated to make such payments. Within five (5) days after delivery to Buyer of
proof of paymatt by Sella, for such obligations, or delivery to Buyer of a duly executed release
or satisfaction of such legal obligation of Buyer, Buyer shall deliver to Sella all amounts
withheld front the purchase pdce wider this Article 3.3.

3.4 Seller will pay all sales, use, and similar taxes arising fiom the transfer of the
Acquired Meets (other than taxes on a party's income). Buyer will not be respoesible for any
business, occupation, withholding, or similar tax, or any taxes of any kind incurred by Seller
related to any period before the Closing Date.

15 Seller agrees to indemnify and hold Buyer hamdess front and against the
Excluded Obligations, all liabilities for any taxes for whidt Seller is responsible under this
Agreement, and all liabilities, claims, causes of action, crises and expenses, including reasonable
attorneys hes, arising from the Excluded Obligations and any taxes for which Seller is
responsible under this Agreement.

3.6	 Meassfekuldg: Seller shall remain responsible for all accolade payable due to
vendors from Seller as of the Closing Date. Effective on the Closing Data, Buyer shall change
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