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Nevada Supreme Court
Attn: Clerk, Tracie K. Lindeman
201 So. Carson Street
Carson City, NV 89701

Re: IN THE MATTER OF THE REVIEW OF ISSUES CONCERNING
REPRESENTATION OF INDIGENT DEFENDANTS IN CRIMINAL
AND JUVENILE DELINQUENCY CASES
ADKT NO. 411 - FILED JANUARY 04, 2008

Dear Honorable Justices:

On February 1, 2008 and consistent with the January 4, 2008 Order
of this Court (hereinafter “the Order”), the Honorable Robert Lane,
District Judge in and for the Fifth Judicial District, Dept. 2,
chaired a meeting with a goal of reviewing and implementing the
directives detailed in said January 4, 2008 Order. Attending the
meeting were representatives of most of the affected entities in
Nye, Mineral and Esmeralda counties. The Honorable John P. Davis,
District Judge, Dept. 1, was not able to attend, but he did
previously provide Judge Lane with his written input. With the
consent of the attendees and Judge Lane, I volunteered to draft
this letter regarding a portion of thé outcome of our meeting,
This letter has been circulated to every attendee for review and
approval.

By way of introduction, I am a partner in the firm of GIBSON &
KUEHN, LLP, the entity selected by Nye and Esmeralda counties to
provide public defender services in both counties. In one form or
another, I have provided public defender services for Nye and
Esmeralda counties for most of the years from 1993 to present. I
had the opportunity during those years to occasionally provide
indigent representation in the two courts in Mineral County. There
was also a brief hiatus where I was the elected district attorney
of Esmeralda County. There is probably no one more familiar with
the way indigent representation “works” in the Fifth Judicial
District.

At the aforementioned February 1, 2008 meeting, the unanimous
opinion was that the Order imposed an unfunded mandate upon
counties already financially struggling. None of the attendees
believed that the state legislature and the Governor would adopt
legislation for the state to substantially fund a public defender
system in each county in this state. Secondly, it was agreed
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400,000+ population because the problems cited in the Order exist
only in the two largest counties. The indigent defense system in
place in the Fifth Judicial District has worked and is working just
fine. {This will be discussed further below.] Finally, it was
again unanimously agreed that if the Order’s mandates were
optional, all in attendance would vote to take “no action.”

At the aforementioned meeting I advised the attendees that GIBSON
& KUEHN had been invited, but neglected, to participate with the
Indigent Defense Commission. It was then discussed that perhaps
the failure of the firm and other “cow” county representatives to
fully participate may have left a void in the Commission’s
understanding of how well the indigent defense system works in the
Fifth Judicial District. Judge Lane agreed with my suggestion that
this' letter include an overview as to how things are done in
Mineral, Esmeralda and Nye counties.

MINERAL COUNTY - The county seat is in Hawthorne, where the one
justice court and the district court are located. The district
attorney’s office has two attorneys, and sometimes only one. The
county is served by a lawyer from Fallon, with whom the county has
contracted to provide public defender services. Indigent parties
who cannot be represented by the public defender are generally
appointed “conflict” attorneys located in Yerington and Fallon,
some 65 miles and 70 miles distant, respectively. Because of the
town’s remote location, the Jjustice and district courts must often
telephone attorneys located even further from Hawthorne to “beg”
that they accept an appointment. As a result, those attorneys who
have previously expressed a willingness to travel to Hawthorne are
often the first to be called. Historically, Jjury trials are few
and the needs of those requiring counsel have been more than
adequately met. Because of less frequent trials and the more
amicable nature of things, the district judges have seldom, if
ever, had issue with the authorization of expert witnesses for the
defense.

ESMERALDA COUNTY - Nevada’s smallest county in population, the
Esmeralda County seat is in Goldfield, where the one justice court
and the district court are located. The district attorney
currently has a deputy, but historically the district attorney has
solely conducted all prosecutions. The county has contracted with
GIBSON & KUEHN to provide public defender services. T“Conflict”
attorneys almost always are procured from Las Vegas and Henderson,
some 185 to 220 miles distant, respectively. No private attorneys
reside in Tonopah, or otherwise within 185 miles in any direction.
As in Mineral County, jury trials are conducted quite infrequently
and the needs of those requiring counsel have been more than
adequately met. Because of less frequent trials and the more
amicable nature of things, the district judges have seldom had
issue with the authorization of expert witnesses for the defense.
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NYE COUNTY - Nye County encompasses over 18,200 square miles.
Tonopah is the county seat, and home to the Tonopah Justice Court
and the district court. The county has also contracted with GIBSON
& KUEHN to provide public defender services. A deputy public
defender is generally in Tonopah from Monday through Wednesday,
inclusive, each week. That same deputy public defender covers the
two courts in Goldfield and the Beatty Justice Court, some 93 miles
south from Tonopah on US Highway 95. By agreement, the justice
courts in Tonopah, Goldfield [in Esmeralda County] and Beatty
stagger their public defender court days to allow the one deputy
public defender to efficiently cover the workload.

The Tonopah and Beatty Justice Courts generally secure “conflict”
attorneys from Clark County, approximately 215 and 125 miles
distant, respectively. Because of the great travel distance, a
group of 5-10 attorneys who have historically indicated their
willingness are generally appointed to indigent defendants
conflicted from representation by the public defender.

The Pahrump Justice Court processes about 85-90% of the criminal
[non-traffic] matters in Nye County. The majority of the indigent
matters are handled by GIBSON & KUEHN, the contractual public
defender. Because Pahrump is only about 66 miles from Las Vegas,
a greater number of “conflict” attorneys who have previously
expressed a willingness are appointed to those other matters which
cannot be handled by the public defender. A public defender is
" generally present in this court every day of the week for court.

Because the population has reached a certain statutory threshold,
a second justice court will be created and in place in January
2009. It is anticipated that the Nye County Commissioners will
promptly authorize the hiring of an additional deputy public
defender to make the daily court appearances anticipated in that
new court.

As elsewhere in the Fifth Judicial District, the district judges
presiding in Pahrump have rarely ever had issue with the
authorization of expert witnesses for the defense. Similarly,
because of the relatively “small” indigent defense bar, all of the
county judges have readily and fairly been able to monitor attorney
expenses.

In the course of drafting this letter, a copy of a January 14, 2008
letter from the Honorable Richard Wagner, district judge in the
Sixth Judicial District, was received. It was addressed to the
Humboldt and Pershing county commissions and detailed Judge
Wagner’s concerns about the Indigent Defense Order. A copy is
attached. The content of Judge Wagner’s letter very closely
parallels the concerns of the Fifth Judicial District.
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In summary and in our collective opinion, a “one size fits all
concept” to address the publicized problems and concerns of Las
Vegas and Reno should not, for the most part, be made applicable to
the Fifth Judicial District. There were and continue to be valid
reasons why Nye, Mineral and Esmeralda counties have chosen to opt
out of the State Public Defender system. The indigent defense
system is working just fine here.

HAROLD KUEHN, Esq.
Partner - GIBSON & KUEHN, LLP
Nye/Esmeralda counties - public defender

ATTENDEES with facsimile

cc: The Honorable Robert Lane [775/751-4218]
The Honorable John Davis [775/482-7345]
The Honorable Tina Brisebill [775/751-7059]
The Honorable Joe Maslach [775/482-7349]
The Honorable Gus Sullivan [775/553-2136]
Nye County Commissioner Joni Eastley [775/482-8568]
Nye County Commissioner Andrew Borasky [775/751-8193]
Ron Kent, Esq., DDA Nye County [775/751-5234]
Pam Webster, Asst. County Manager, Nye County [775/482-8198]
Sandra Merlino, Nye County Clerk [775/482-8133]
Cherrie George, Mineral Co. Clerk [775/945-0706]
Christine Hoferer, Mineral Co. Recorder [775/945-1749]
Carl Joerger, Esq. [775/751-2552]
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As Yo.u\mwn.beﬂ...awwemttwl Supzeme Court ot the sLate of

Nevada, through an 9 der, £i.1ad, ..léa‘t;\'h;\_:.-ly.'{ .. 2008, pruarsd that by

May 1, 2008 each judicial di,gil_;x.i_c':lg“:‘;;fl_l.i‘ltigIgi;;g\u’l_’h‘g;',r;:, and. submit to
the Nevada. 5.,“11??-’.-"#!'“3.1 Cayet Tor. ypproval an. administivative plan for
appointwent, of ;é,;_idi,ggsii‘tj.; ,)c.foun‘éfs;e'rl,: . DS ypu are awaxe, a

cooperative_ag;pemen;pﬂﬁgﬂreaghéd;bebﬁégp Humboldt and Pershing

N

Counties through. an. inkerlocal agreement, setllod, up. a County

public Defcndex;wﬁfigh“fﬁt the ﬁWﬁ;GQgQ@;QH as a result of tha
anticipated Laorense in costs from thu qtate Public Defender’s
of fice as wall as the quality of services being rendexed by Lhab
office to indigant defendants. Therse Are NMAYOUS concerng that
I have as ik yelutes Lo thisz latest Supreme Couxt ordex. They

are as follows:.

TV o

1. The plan being vrdered by the Nevada Supreme Court, in
my opinion, will actually result ino a subntantial loss in
quality for the representation of indigent. defendants. One of
the main reasons we all chose to go with a County Public
pafender'n Oftice was that the quality oL service rendered by
the ohate Public Defendexr was, in my opinion, substandard with
no local conkrol by the judges ovex such ropresentation. In wy
viaw Lxom tha beneh, very often the atteoeneys from the state
public Detander's Otfice never saw thelr slient prior to court,
did nob visil rhair clients in jall, cont Lrally asked for
conlinuangad in cases, Eailed to recognizo inportant legal
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Jefensun or file appropriate motions and plea bargain caues
simply for expedinncy.

gince tha creation ol the County Public pefender's Office,
it Ls my balisf that thare is bettaer preparation and
rapresentation of indigent defendants in crlminal cases. Many
gervices which are veling provided by stare agencies in our rural
cenul.ics saewm Lo get thea Leftovers ol the gystem, and they are
withoul locul control o¥ ability to correc!. deficiencies in the
syatem, ANy guggestion Lhat the pural counties be aovared by
tha Puplic Defender’s otfice of Clark and Wazshoe Counl:ies, in wy
opinion, would be a disastaer, as it i c¢lear which of the
attorneys would be assignad Lo the tentlying areas.”

2. Apparently in the order, the Supremd Court tailed to
recogniza the axtent of the caxvices thot need to be vovered by
the Public Defenders. The order only aovers indigeont defendant
in criminal and juvenila delloguency ~ases. What is being
overlooked is the fact thal we are doing a superior job for
reprasentation in akher areas where appointment ig necessary tor
indigont persons. It is my understandind, for inotance in Clurk
County, that in abuse and neglect cased of children under
Chapter 432B cases, attorneys are appointed in approximately
only 50% of the cases with purents who Are accused of abuse and
neglect also not being provided in all iastances with lagal
counsal . In the $ixth Judicial District, every ~hild has the
appointment of an attorney in abuge and neylect casas which is
che wational ubvandard by foderal law, Rkvery child is provided
with a guardian ud litem who is not an attorney who actually 9o
into the homes and check ot the el Tdren and thelr well~baing.
ivery parent who is indlgent and have their «hildren removed
grow hheir care who are imciliqgent have appointment. of coungal.
gvery parent who La facing rarmination of parental rights, which
{s called the death penalty af the wivil law, who are indlgant
are appointed countel. In all guardianuhip casad where a peruon
ig faclong lesing rthelr civil rights wul axe indigent, they are
appo inted legal sounsel. Th is my understanding that we do &
Fax supasrior job in providing indigent counsel in all of thene
ohhar cases compaxed to ¢liark and Naghoa Countiles, and many of
rnoge sarvices are provided in part t:hrough the County Puhlle
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pefunder’'s Office. under the ordex of the Supreme Court., such
gervicen are not included.

3. Apparently, as & rasult of sone high publicity ol of
Los Angelegs about the judicial systen in ¢lark Counly. there 18
0 perception rthul all judges in the state ard appointing former
law ¢lorks OX theirx cronlaeg Lo do appointwment in criminal cased
and independent defendants. A3 a yagult, hLhe Supreme Courk has
ordexad that we provide i plan by May 1, 2008 which exuludes the
triu)l judge or justice of Lhe peace hearing the case from beiny
a purt of trial counsel. Rathes thun deal with individual
jndges who are doing such practice, it appears that now we wust
set up soma kind of committee for appointment of guch counsal
amcl to approve the fces, including expert witnend fees and
investigation fees. Although we must comply with the fBupremsa
Court orxdex, T find that the order iy of feanive and, agaid,
counter-productive. It is not unusual Lor the dighrict judges
in their oversight of appointad counsel to raview the billings
and recuests of counsel in Lront of tham to be sure Lhat such
pillings are appropriate and reaionable. Vary otten only. rhe
Frinl judge knows when an attorney is nol doing their job: O are
ovar-billing. In aumerong Lustancas, we, w judges have Fiad to
disapprove such pillings and be sure that the appoluted aktoxnay
iy doiny appropridte rapresentation of chelr elieat. I do not
pelinve o judge should continually appoint actorneys who wre not
Aulng their job on behalf of the clicols. I am deeply concernad
48 to now zuch & commitbtes can ke appointad with individuals who
know nothing about khe attorneys or the particulax case in
making sueh appointment.s wil determining the appropriatieneud ot
whather €O allow wubstuntial amountg of mortias to b2 paid fox
axpurt wltnesses oY jnvestigations without. some jushiflcation.
gomeone will have Lo decide thowc requests without knowing
apything about the case. T find this pxoposal ludierous.

4. [ am concerned abont the issua ol who Ls going Lo pay
for the attoxneys, jnvestiqations and expert wllnesses, ag tho
Legisluture has not authorized such payment. The reason we
withdxrew btrom the Stule publie Defendat's gystem i8 that they
il informed iall of us, including the Counky commissionexras, ©f 4
cubslantial increase in the costs and that the Stuka would no

longer wonld bo paylng any portion of the Srate Public
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Deltender's portlon of the budget coutrary to what huel been the
previons practice.

Thege are my own personal views A they relate to the
guprene Court order in this matter, and Lhare certainly may bhe
individuals who disagree with my position. I propose that we,
as judges in che district, uwal up an agenda Jl.am co come baford
cach poard of County comalesioner to diguiuss any input Yyou would
like bt give‘in this watter. That input may be noot in that
apparent.ly the Supreme Conrt wnanimously s proceeding hy couxt
order in thiu natter. I would invite commenti from other
judges, attorneys and county sommisaioners in this regard.

ginceraly

ol A Vs

RLchard A. Wagner
District Judge
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ve  Tha Honorable John M. lIroz
The Honorable Matt Atarmitz
who Honorable Steve Cochian
The Honorable Russall swith
The louorable Max W. anch
wha Honorable iy Forgeron
The Honorable Jim Shirxley
yha Honorable Caxol Nelsen
Mr. John M. Doyle
Mr. William Macdenald
Mr. Michael Macdunald
Mr. Kyle B. Swanzon
Mr, Jack ''. Rullock
My. Robert E. Uolan
Mr. C¢. Lee Armsiromy
Mo, Tllyssa Fog=l
Mr. ©. Kent Manherx
Mr. William Schaeffar
Mt . Theodore Herrard
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Mr. Todd Rlimpton
Mr. Stave E. Evengon
Mg, Rita Fowlexr




