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»Honorable J ustlces

‘;,f:-therefore should have greater qualrﬁcatrons
}-‘_{ob11gat10ns to their clients."

- supplant the criteria for evaluatrng post—convrctron clarms of f 1neffect1‘. | _ :
» - counsel under Strzckland v Washmgton, 466 U.S. 668 (1984) and effectrvely overrule or'
% “.gff_otherw1se alter ex1st1ng Nevada or Federal case precedent w1thout the legal analys1s a
case/controversy requlrements normally. applicable to such actions. * In “addition, ‘the
standards apply only to-indigent defendants, thus creatrng two dlfferent post—conv1ct10n-€
fstandards for revrewmg clalms of meffectwe assrstance of counsel -
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'_There is “concern as’ well that the Order and the Standards ereate obhgat1ons upon Stat
- cand’ County Ofﬁe1als that are. 1neons1stent with the Separatlon of. Powers Doetr1ne’ an
: - which corntain unfunded mandates ‘Such mandates effect the whole er1m1nal Just1ee nd‘ﬂ
“court: system 1nc1ud1ng proseeutor1a1 law enforeement eourts eustody faellltles andpre
‘5"jftr1al and post-tr1a1 superv1sory agene1es S e T

"‘%?Flnally, the Order and Standards 1gnore the equally eompelllng needs of the C1t1zens of
j_fﬂNevada and v1et1ms of crimes to have their cases, proseeuted by properly staffed andf;‘
-supported proseeutor1a1 ofﬁees whose" attorneys are as subJeet to the Nevada Rules of

) ‘il_’:‘Profess1ona1 Respons1b111ty as defense counsel.: All attorneys owe a duty to: el1ents 10’ be
L reasonably eompetent and use ‘reasonable. d111genee in represent1ng the1r el1ents whether ;
\that isan 1nd1v1dual or the pub11e at large TR A SN

f:_*respeetfully request that those parts of the Order establ1sh1ng the Standards be vaeated: :
- ‘and the" date- for determ1n1ng the appropr1ate stafﬁng rat1os for public . defender and -
| ,,‘proseeutorlal agene1es be- extended ‘We. also have some questlons about:the timing’ and}"
operation. of - the appomt1ng ageficy : programs ‘and would request 1mplementatlon“ be-‘v?
“delayed- on this as: well Thiswill give time for the’ Court-to consider how. best to- give -
l“'eounsel in er1m1nal eases suggest1ons or. gu1del1nes to be’ eons1dered when aeeeptln
representat1on in er1m1na1 cases w1thout ereat1ng new- 1ssues or standards for post
—‘?_I";eonv1etlon rel1ef or overrullng er1m1na1 preeedent through adm1n1strat1ve proeeed1ngs.-' It
e ’vwould also give more time to- iron- out issues. relat1ng to the appropr1ate stafﬁng of publ1
RIS .agene1es and the appo1ntment programs ' D LY S :

'\x«;‘To a1de theCourt 1n understand1ng our eoneerns we have set forth our 1ssues in 'mor:

L v ::ffGéneralfzIssues:i

S If the Court des1res to set gu1dellnes wh1eh should be eons1dered when’
e .represent1ng a er1m1nal defendant then they should apply 10’ all er1m1nal representat1on 5
- .‘;-;,;”not Just 1nd1gent representat1on : R P z SN »

L L2 Nevada Rules of Profess1onal Conduet 1. 1 and 1. 3 state that a lawye must-'r-
. provide eompetent representation and - this is - deﬁned as the’ knowledge skl
: _”,;thoroughness and preparation- reasonably necessary- for representatlon ‘In -addition - a
. “lawyer must use reasonable d111genee and promptness in representinga ehent :The termff
S reasonable as used in the Rules means a reasonably prudent and. eompetent lawyer
“*NRPC 1. O(h) “Thus the. Rules mirror the standard set by the Un1ted States Supreme Court'p“* ‘
o ‘1n Strlckland V. Washmgton 466 U S 668 (1984) : | ’
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The Strzckland Court speclﬁcally refused to“ adopt the 1980 ABA Standards forg;_.
‘:_Cr1m1nal Justicé; or-any: other checklist, as a'test of determ1n1ng 1neffect1veness of "
“.counsel" cla1ms 1dat 688 ~The" H1gh Court 1nd1cated Whether counsel’s actlons were;'{_:
o ,:reasonable will depend upon the facts and circumstances' of a given case:. “The Court also
: ”'ff‘.noted that “the “purpose of the. effect1ve assistarice guarantee of the. Slxth Amendment is
“ " _notito improve: the quality of legal representatron although that is a goal of cons1derable
- .importance to the, legal system The purpose is s1mply to ensure that cr1m1nal defendants
Fan ‘;;fm,:rece1ve afa1r trlal” Id - S S o

-, The l993 ABA Standards for Cr1m1nal Justlce recognlzed th1s aspect of 'Strzckland;{ .
W ‘*by not1ng in Standard 4:1.1 that the Standards are not to be used for ¢ Jud1c1al evaluatlon
" of alleged: m1sconduct of defense counsel to determine the' Val1d1ty of a-conviction: » The .
- - Standards might be relevant depend1ng on-the facts and circumstances of the. case. Wef"
suggest that s1m1lar language be- 1ncluded in any’ gu1de11nes deve10ped by th1s Court and 2
< that the word standard not be used at all ' o T

R : 3 Throughout the Order and the Standards the Court uses the wor 1% :
L,ig*;; or “h1gh qual1ty representatlon and the: word “should” Th1s language 1$ 1ncons1sten
o with. Strzckland ‘as it suggests - someth1ng more “than an’ ordlnarlly prudent attorney
" “.""Moreover, the use-of the ‘word should and the language'of the standards, particularly in -
;,.f_'the cap1tal portlon 1s taken almost word for word from the 2003 VeI‘SIOIl of the ABA"

o ,‘The 1989 Vers1on of the Guldellnes conta1ned 11m1t1ng language s1m11ar to that‘,, ound;1n :
v “the 1993. ABA Standards d1scussed in subsect1on 2. This: language was e11m1nated from
the’ 2003° version . and the. commentary ‘to’ Guldellne 1.1 makes it- clear” that should is:
o :;?mandatory, these are: not asp1ratlonal goals. and. they are-intended to be used asa checkllst,f :
L for post—conv1ctlon evaluatlon of counsel’ effectrveness Indeed th1s was the 1ntent of thef
fT"‘.;L_Indlgent Defense Comm1s51on -To avoid this result the Standards ‘should be renamed
o '\.\;{'Gu1del1nes the’ Strzckland standard and 1989 language should be 1ncluded and the.terrn
‘-f}':lshould deﬁned as. d1scretlonary “In" some  instances - the word “should” could be
;;"f e11m1nated and may subst1tuted to 1nsure that th1s is: a suggest1on not a mandate”«' o

. }l, 4. The Order and Standards were based on the report of the Ind1gent Defenseg_‘
o Comm1ss1on The Court should 1nsure that the representat1ons and data %contalned 1n fthe_f:
~ j’";»":;"_,_.report are accurate and current ST T T e ' o

L , If the Court is golng to adopt standards w1th language taken from the AB,
f:or one- of 1ts subdivisions, then it should also adopt all of the language that talks about. -
i },:_;;defense counsel’s eth1cal dut1es Very llttle of the language included i in the 2003 Vers1on
R ,;.f}of the: capltal case gu1de11nes and the 1993 version’ of the Defense Functlon standards".
DA 3’Ffound in the adopted Performance Standards EAEE ' ‘ B
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H : Loglstlcal Issues i};;‘:

S L Implementatlon Date The Court ordered that the performance standards
'ibe 1mplemented effective April - 1, 2008. Cons1der1ng the 1mpact of th1s ‘Order .on
T ioperatlons and budgets the a551gned date d1d not leave sufﬁc1ent t1me to meet loca and'f

S v'2' Plac1ng the Standards 1nto effect before Clark County can’ perform
e :competent and comprehens1ve caseload analys1s is - premature “The Standards d1ctate.T
e ":-act1ons regardless of the complex1ty of the case If they are mandatory and the Court

i *t]reqmre a more extens1ve analys1s than can be done in' the t1mel1ne perm1tted Stafﬁng of”
I ‘,publ1c ofﬁcers that encompass a huge percentage of' the County s budget shouldbe done v
S ;;1n a more prudent manner :; ~ o s Hon

S 3 In add1t1on the appomtment programs and procedures should be :
‘;;:"before the Standards are. 1mplemented since those programs will be requ1red7t ) Jprocess‘
’l':fcomplamts about attorney effect1veness Th1s is also 1mportant since the Order directs
~ that attorneys decline to, accept appomtments The agency respons1ble for. rev1ew1ng the
f,;}‘appomtment process should 'be. in. place to determme if there ‘are leg1t1mate grounds fori
‘such act1on that can be documented and Ver1ﬁed RN T AL o

1 1 CAPE TAL CASE REPRESENTATION

, Standard 1 The language d1rects that certa1n profess1onals be employed'
»".v_'m every case (1nvest1gator m1t1gatlon spec1al1st and mental ‘health screener) and implies:
*these, should be permanent ‘employees (part of the team). . This is- redundant o the
directive ° that counsel should - get “the a551stance ‘of - profess1onal ‘services: tha are.
L reasonably necessary If the Court is. saying that these services-are always Tteasona

.necessary, then it 1s 1ncon31stent w1th Strzckland The pomt should be that" defe”.

1 o

i ,}1nvest1gat1ve serv1ces 'are requlred under federal and state constltutlonal cases L

T Dlrectmgjthat counsel has a r1ght to have serv1ces prov1ded by 1ndependent,

profess1onals and'to protect the conﬁdentrahty is in conflict with this Court’s cases- such’
. as Estes v. State or. the statues relatlng to the appo1ntment of profcss1onals to. determ1ne.
'»competency N L e 2 :
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SR 2 ;Standard 2 Settmg up a process for determ1n1ng the qual1ﬁcatlons of a‘
person to ‘handle a’ cap1tal case, monitoring expenses ‘and requests for apporntment of;g :
- experts and determ1n1ng fee schedules is a reasonable- approach ‘However the’ language
ﬁl_vof th1s standard also creates problems w1th ex1st1ng cases Currently whether counseljf '
S 1ssues 1nclud1ng Strzckland concerns matters of actual conﬂ1cts of 1nterest the ab1l1ty of
Fg?,a defendant - to: wa1ve counsel pursuant to. Faretta and the need for a’ defendant to
o _understand that an attomey is’ des1gnated to make strateg1c dec1s1ons in most 1nstances i
; ";’*-‘determmed on a case. by case - basis. . Havmg a separate agency ﬁeld compla1nts from-'
defendants seems*’"nefﬁc1ent and a waste -of resources.. ~We concur with some " of - th
.- questions asked"‘i. 1e omments subm1tted by the Nevada D1str1ct ‘Attorney’
Assoc1at1on on th1 A | N .

FanE : 3‘ Standard 6: Agam whether all of these people w1ll be needed ‘on ‘every.
_ ',—;[”cap1tal case should be dec1ded on a case by case bas1s rather than a ’arte blanche
. __a:j'approach R R T e . S T L

et _,::L_%:Standard 7 The 24 hour requ1rement is not feas1ble 'or casonabl “‘.' '
suggest as, soon as reasonably poss1ble and perhaps a 72 hour requ1rement to help w1th:’,_ ,‘
= :,;:_""_fevaluaung case load requ1rements T : ‘

PR Standard 9 In sentence (a) replace the word - thorough”_ - “with

S reasonable ~which i is cons1stent with: Strzckland and would t1e 1nvest1gat1on 10 facts of

“the case. As phrased th1s creates a h1gher standard than Strzckland and: pose" post
U _conv1ct1on 1ssues L : T T

’ "‘1’ ,(4.- ‘7

e 6. Standard 10 Same comment as above replace thoroughw1t
'”"xfrtreasonable on (a)2 T ey . S

S ; 7 Standal‘d 11

§ e .Q;?Subsectlon b requlres counsel to explam collater_ onseque es
e \Th1s is'in. d1rect conﬂ1ct w1th case'law that says. fa1lure to.address collateral:consequences,7
B S not. 1neffect1ve ass1stance “The Un1ted States. Supreme Court and this. Court have bot

;i]{:rejected the concept for very good reasons, it would. be. ask1ng cr1m1nal pract1tloners to*
become versed in areas. of law: beyond their’ expert1se or detract from the area where they,

- should be. develop1ng expertise, criminal Jaw and- procedure. In add1t1on since publlcf

“defenders can now be sued: for malpractlce th1s w1ll Just open the County and State 10"

’f‘addmonal I'lSkS of c1v1l su1ts Lo PR : ‘
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.,;’;;‘:housrng -_11ssues Th1s mlght be appropr1ate ina gu11ty but mentally _v::”'rtuat10n or;a
i;:‘_"_negot1at10n that-reduces a cap1tal case, but should not be i guidelines. This: same .
”Vi‘,comment appl1es ‘ o” other areas Where s1m11ar language can be found- such as subsect"‘

Standard 12 Same comments regard1ng ‘ot

s “conisequences
,;;l;“were made about collateral consequences above

s _ ' 9 Standard 15 Ex1st1ng case law has some restrlct1ons ‘on ev1denc
. jregardlng cond1t10ns of 1mpr1sonment Subsectlon 1(3) may be’ 1ncon51stent w1th those:,
o cases. ~Add language‘ to' subsectlon ()} wh1ch ‘reads ‘‘while taklng 1nto cons1deratlon all”
L '_'ethlcal and.. legal requ1rements 7 As wr1tten th1s paragraph seems to 1nv1te defense' {
mrsconduct s .; T A S . KB

S . ::5‘”1'0" ’ Standard 18 The same language 18 recommended for subsect10n '(b)’}
. :_f"'?as suggested 1mmed1ately above for the same reason : "

, 11 Standard 19 We should not be ﬁhng pet1t10ns for cert1orar1 to the
."j_Unlted States Supreme Court in every case Whether such actlon is. necessary should be.
0 ,determlned on a-case- by-case basis cons1stent with Strzckland It 1s also 1nconsrstent " :,'fth‘
S lawyer S duty not to ﬁle pleadrngs on a shotgun bas1s S

fIV APPELLATE AND POST CON VICTION REPRESENTATION

o iStandard 1 F ederal and State €ases’ 1nd1cate that counsel has no ;duty to;
y» vadv1se a client about-a r1ght to appeal in gullty plea: srtuatlons and a- limited. duty after
. ‘trial determ1nat1on Aga1n Standards:should not overrule case precedent and proceed1ng ;
- with, or- encouragrng, an appeal that counsel feels has no’ mer1t is also in contrad1ct10n
ethlcal obhgat1ons and rules of court RN S e

2 | Standard 2 What does the Standard mean by 'cla1ms not 1n record
* addition, farlure to- federal1ze -an"issue on appeal s, by case law, not- gr_ound
| ";f"1neffect1ve assrstance of counsel Th1s is another example of rules abrogatrng Xisting

-:‘v FELON AND MISDEMEANOR TRIAL CASE_:

l Standard f4 What type and how much pre court commun1cat1on
v,,,;necessary should be determmed on-a case- by-case basis; ‘This sectron seems to say;t 1at-
vv;f;italkmg toa cllent in court is per se meffect1ve or: should be proh1b1ted Whrle a pre court'f’
< conﬁdentral ‘interview;is preferable it'is not always necessary dependmg on the fact ind
crrcumstances of a g1ven case: Suggest use of “whenever p0551ble language here
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Standard 6 Paragraph (b)(5) requ1res a defense attomey t, cons1de V_theff o

‘ e Standard 7 ThlS sect1on should be reworded to reﬂect the language in-

"Strzckland that 1nd1cates counsel asa duty to. conduct reasonable mvestlgatrons dependmg e

““on the facts of the case. Strzckland spec1ﬁcally notes: that certain avenues.of i investigation
may not bé warranted dependmg upon what is’ dlscussed w1th a chent See Strzckland :

. .‘__':._,,1,466US at690 691 L e P e : s

Sl The seven areas that deﬁne the 1nvest1gat1on are both tlme and resourcef
v f.jf’f;consum1ng and may not be in a c11ent’s best interest. - Wh1le defense counsel 18- do1ng th1 "
) “'f-;::lmvest1gat1on so-is the prosecut1on and a beneﬁc1al offer may ‘g0 away as the prosecut1o
j_,~d1scovers more about the® defendant or the case. Certamly counsel should d1" uss: all:
. these options with: the client and if i 1nvest1gat1on cannot be completed before an offer w1ll’ﬁ;
""L'Vf?{explre should advise: the client accordingly so that the' chent can mak ' an‘1nformed‘
jch01ce about whether to forgo add1tlonal challenges and accept an offer

4 Standard 9 Aga1n should 1nsert reasonable 1nvest1gat1on_

. fconsequences 1nserted

| ‘5 Standard 17 Subsectlon (a) dlscusses rules of ,,parol ;
: “Because these rules can change and mvolve collateral 1ssues suggest that this. be- deleted:
el -{'except for statutory sentencmg range : : W

o 6. Standard 20 Subsect1on (b) regardmg adv1s1ng of right to. appeal 1s:f:.
"’i‘i*}1ncons1stent w1th case law and sets grounds for post conV1ctlon rehef -Toa lesser xtentv,
L 7'jsame is true of subsectron (g) ' : G

VL JUVENILE DELINQUENCY CASES

Sl ‘i,l B Standard 4 Subsect1on (5) agam talks about collateral consequences
(,However thls may be different i in a Juvemle context - regardless 1t should be con51stent
.‘_Iw1th case lawin. the Juvemle arena : R e e

Standard 7: Again, replace :th_orbugh" with reasonable when speaking of
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Qu‘preme Court. .~

‘ '*'23“ :

Stan dar 8 Same comments w1th regard to thorough” and reasof_la.
,;as above ’ G :

e g Standar 9: Same comments regard1ng use
R Tﬁlnvestlgatlon and" 1m1ng as’ w1th adult proceed1ngs above '

e As you can' see; e do nothave obJectlons to much of the language in the»P,erform"
.jj‘fStandards and if they are phrased as gu1de11nes and cotrections are made so that: they do
. not’ conﬂ1ct w1th Strzckland and other ‘cases -or- create: unfunded mandates they would be:
S ;good ‘general * thoughts on’ what a: cr1m1nal ‘defense - attomey should cons1de when
' ';f;._representlng a c11ent' 'Agaln we thank you for th1s opportunrty

Very truly yours

}DAVID ROGER
D1str1ct Attorney



