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September 29, 2008

Honorable Supreme Court Justice Hardesty
Nevada Supreme Court

201 South Carson Street

Carson City, NV 89701

Re: ADKT No. 411 _

_ Dear Suprcfne Court Justice Hardesty:

This additional information is being submitted per your tecent request to Washoe County

Manager Katy Simon to provide additional information as to the methodology and
“analysis used in the preparation of the February 2008 staff report to the Board of County
' Commissioners, a copy of which was filed earlier with the Court, '

The submission of this additional information and the February report, are made in
response to a question you posed to me during the Scptember 5, 2008 hearing of the
Court in ADKT No. 411,

 Specifically, your question to me was whether or not Washt)e County had done any
analysis on the fiscal impact of the Court’s adoption of the proposed Version A of the
Performance Standards. My response was that the only analysis available was presented
1o the Washoe County Board of Commissioners in February 2008. This report and its
analysis were based on the Court’s original order issued January 4, 2008. 1 further stated
that if the report would satisfy the Justice’s request, I would forward the report to the

~ Coutt. Accordingly, the report was forwarded to John McCormick on September 8, 2008
and is attached hereto.

Subsequently, il a recent conversation with County Manager Katy Simon, you requested -
additional information s to the methodology and analysis used to develop the fiscal

impact described in the report, which is the purpose for this letter. To be clear on this =
matter, no analysis has been completed as to the potential fiscal impact of the adoptxon by
the Court of Version A of the Standards as currently proposed.

<ECETVEy
SEP 30 2008

TRACIE K. LINDEMAN
CLERK OF SUPREME COURT
CHIEF DEPUTY CLERK

WASHOE COUNTY 18 AN.EQUAL QPPORTUNITY EMPLOYER

o gp-33206
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The fiscal representations of the February report require some background/explanation as
to their origin, During the extended work of the Indigent Defense Commission (TDC),
County staff developed analyses to estimate the potential fiscal impact should the Court
adopt the caseloads limits that were under consideration and eventually proposed by the'
majority of the Commission to the Court for adoption.

Then, on January 4, 2008 the Court issued the Order requiring that the Performance
Standards within the Order be summarily and completely implemented by April 1, 2008,
Upon receiving the Order; the County’s JDC team completed its comprehensive review
and concluded that the adoption of the proposed Performance Standards would have the -
same effect as if the caseload limits were adopted. In other words, if attomeys were to
comply with the proposed standards, this would reduce the number of cases that any
attorney could effectively handle and process, which would have the same effect as
adopting the caseload limits,

I believe the Court may have reached the same conclusion as to the potential future

- operational impacts the adoption of the Standards would create, as the Order specifically

requires the Public Defenders (in Clark and Washoe Counties) to advise the County
Commissioners “when they are unavailable to accept further appointments based on.
ethical considerations relating to their ability to comply with the performance
standards...”. Ibelieve this language clearly contemplates the Order’s direct affect on
the current collective capacity of the public defense system with the implementation of
the Standards. .

© Getting back to the February i‘eport, with that exj)lanation understood, the report then

F-T18

uses the analysis used to measure the implementation of the caseload limits as a surrogate

for measuring the impact of the implementation of the Performance Standards.

With that as a basis, argnably the methodology that staff used and the analysis developed
is somewhat simplistic, but is 50 by necessity, given the far-reaching impacts the Order
would have had on all the operational elements of the County’s criminal justice systeim.

For this reason, I chose to put forward a range for the pc;tential fiscal impact ($7-$10

‘million). While this estimate includes calculations for the Order’s impacts on the
‘Detention Center and the Bell Conflict Contract, it relies more confidently on the more

extensive analysis provided by the Public Defender and the Alternate Public Defender.
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Finally, it should be noted that this summary does not include cost estimates for the likely
impacts on the Courts due to the anticipated increase in motions and requests for
discovery, as well as the expected added costs of increased transports by the Sheriff’s
Office. The attached summary includes cost estiinates for the following elements as
described below and included in the detailed attachments:

Public Defense - To facilitate some analysis of the Court’s original order, the various
public defense offices used the proposed caseload limits to calculate the incremental staff
resources necessary to aitain the proposed caseload limits, which would then allow
enough time per case to comply with the Performance Standards as proposed.

This analysis was developed by each of the three defense offices as follows:

¢ Public Defender — see the attached analysis prepared and submitted by Jeremy Bosler
which estimates a total net annual impact of $2,600,000.

s Alternate Public Defender — see the attached analysis prepared and submitted by

Jennifer Lunt which estimates a total net annual impact of $1,800,000.

s Robert Bell, Esq, — Mr. Bell was the sole respondent to Washoe County’s Request for
Proposal for the provision of tiered indigent defense. At the County’s request, Mr.
Bell agreed to provide counse] imder a direct agreement with the County using a -
small group of associdted attorneys who provided defense counsel at a fixed rate/cost
per case, This is important to note as it was more challenging to estimate the cost of
the standards/caseload limits on this level of counsel. To that end, staff relied upon
the professional experience/expertise of Mr. Bell who has had extensive experience
under this contract and has provided independent criminal/juvenile/family legal
counsel for several years. Accordingly, the net effect was cstunated at $750 000
annua]ly as is shown in the attachcd schedule.

Sheriff’s Office - ’I’he most sigpificant impact on this office is the termination of the |
Early Case Resolution Program, whereby historically approximately 30% of the criminal
cases were resolved within the first 72 hours of arrest. -

Staff estimated these costs to be approximately $3 million per year (2,433 cases [2007
total dispositions] times the average length of stay 15.4 days [2007] yields a total of
37,500 jail days times the daily detention rate of $83 per day produoes a total cost of
$3,112,417 per year). _ ,

This does not mclude an estimate for the additional number of defendaut transports which
1s expected to be significant. . ‘
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District Attorney - As to the fiscal impact on this office, estimated at $3 million
annually, staff relied upon the department’s own internal analysis of the Order and its
estimate of the need/cost of the additional resources required to respond to the expected
increase in defense requests for additional data and the new volume of motions that
would logically be filed pursuant to comphance with the proposed Perfommnce
Standards.

In conclusion, at the request of the Court, staff submitted the February report to the
Commission and submits this background and explanation of the assumptions,
methodology and analysis used for the report.

As interpreted, the Order was anticipated to create systemic, procedural and substantive
changes in the criminal justice system. These changes were both difficult to describe and
measure. Furthermore, it was the consensus assumption that the adoption of the
Standards would have the same operational impact/affect as the adoption of the caseload
limits. This premise was then used as the basis to calculate the projected cost impacts of
the Order as expressed in the February report.

I trust that this narrative, together with the data and analysis, satisfy your request. Please
contact me with any additional questions or requests you may have, -

Sincerely,

Assistant Washoe Coumy Manager

JB/an
Encls.

F-719
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, . - Finanoe
| STAFF REPORT DA. __
BOARD MEETING DATE: February 26, 2008 . Risk Mpt.
Other,
DATE: February 21, 2008
TO: Board of County Commissioners
FROM:  John Berkich, Assistant County Manager

THRU:  Katy Singlaub, County Manager

SUBJECT: Status report and possible direction to staff regarding Nevada Supreme
Court Order (ADKT No. 411) dated January 4, 2008, in the matter of the
Review of Issues Concerning Representation of Indigent Defendants i m
Cnmmal and Juvenile Dehnquency Cases

SUMMARY

Recently, the Nevada Supreme Court issued an order (ADKT No. 411) regarding indigent
public defense. The Order was based upon the work of the Indigent Public Defense
Commission, which was created by the Court to conduct hearings and study the issues
and concerns with respect to the selection, appomiment, compensation, and qualifications
of counse] assigned to represent indigent defendants in criminal and juvenile delinquency
cases throughout Nevada. The Court further directed the Commission to recommend
appropriaté changes for the Court’s consideration. The order was issued on January 4,
2008, and immedjately became the center of intense focus by the criminal justice system
across the State of Nevada and certainly here in Washoe County. " It arguably will create
profound changes to our criminal justice system which will be systemic, procedural and
substantive, with a fiscal impact projected to range from $7 to $10 million. Specifically,
the Order requires, among other things, that as of April 1,2008, public defense attorneys
representing indigent defendants adhere to detailed performance standards which will -
make present caseloads unsustainable. Staff sesks the Commission's direction to
communicate Washoe County's concerns to the Court and to seek a delay in the
implementation date of the standards to allow the County to develop and unplcment a
plan to achieve the standards over the next three fiscal years.

BACKGROUND |
WASHOE COUNTY*S CURRENT PUBLIC DEFENSE SYSTEM:

' Washoe County employs a range of defender services to handle indigent cases in its

urban and rural courts.

AGENDA ITEM# 12
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PUBLIC DEFENDER

This office has primary responsibility for mdlgeut cases, including all felonies and gross
misdemeanors. The office also represents indigent defendants, outside the incorporated
cities of Reno and Sparks, who are charged with misdemeanors in which appointed
counsel is required. The office also represents juvenile delinquency cases, including
representation in Juvenile Drug Court, juvenile dependency and parental rights
termination cases, Family Drug Court, and involuntary commitment proceedings. The
office also repr&sents chcnts on appeal, and in parole hearings.

All indigent defense cases are first assigned to the Public Defender’s Office, which
screens the cases for conflicts. Ifa conflict is evident, the case is refetred to the Alternate
Public Defender’s Office.

ALTERNATE PUBLIC DEFENDER _
This is a new full-service office opened July 1, 2007, designed to absorb all types of .
- cases when conflicts _cxist at the Public Defender’s Office.

CONTRACT ATTORNEYS

In the event that conflicts exist at both pubhc defender offices, the County has contracted
with Robert Bell, Esq. for a flat fee (3250,000 for FY08) to provide legal representation
for indigent defendants in a variety of cases. The contract attorney subcontracts with
other attorneys for the actual courtroom representation of defendants. Cases are limited
to felomies that do not carty a potential life sentence (Class A felonjes) and
misdemeanors.

The County also appropnated $50,000 for defense costs such as interpreters,
lnvestlgators, ete.

HOURLY APPOINTMENTS ' _

When conflicts exist at the Public Defender and Alternate Public Defender offices that
cannot be covered by a contract attomey, attorneys may be appointed on an hourly basis
in complex cases or for cases involving trials. -

NEVADA SUPREME COURT- INDIGENT DEFENSE COMMISSION:

When a person charged with a sérious crime cannot afford the services of an attorney, it
falls to Nevada’s courts and government entities to provide legal representation. Itisa

~ system that levels the field and ensures that the rights of defendants are preserved and -
protected. It is an intepral piece of our nation's system of justice, a basic right.

Nevada, however, contmuw to grow rapxdly and its indigent defense structure is
challenged. As the fastest growing state in the union, Nevada has experienced a
_corresponding increase in criminal court cases and governments in the state have
struggled to continue providing adequate indigent defense services. This is particularly
true in the urban centers of Clark and Washoe Counties, where county public defender
offices represent the vast majority of indigent defendants. The Public Defenders of those
offices have admitted their deputies’ caseloads are so high that adequate defense services
for their clients is extremely challenging. Caseloads for both offices are well above the
National Advisory Comtmssmn s recommended limit of 150 felony cases per attomey
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On April 26, 2007, the Nevada Supreme Court established a study.committee to be
known as the Indigent Defense Commission and appointed Justice Cherry as chairman.
The court directed the Commission to conduct hearings and study the issue and concerns
with respect to the selection, appointment, compensation, and qualifications of counsel

. assigned to represent indigent defendants in criminal and juvenile delinquency cases
throughout Nevada. The court further directed the Commission to recommend
appropriate changes for the court’s consideration.

The effectiveness of indigent defense across Nevada has been the subject of recent debate
and some CONtroversy, involving such issues as:

o How many cases can a public defender be assigned and still effectively represent -
the clients; _

o What performance standards should apply to ensure indigent defendants receive
all necessary legal representation;

o Should judges be involved in appointing and assigning attorneys to represent
indigent defendants when those attorneys wxll be appearing in thc judges
courtrooms; and

e What is the most efficient way for tural communities to provide indigent defense

when so few attorneys are available to provide such services.

Following the completion of the Commission's work and the receipt of its
recommendations, the Nevada Supreme Court, on January 4, 2008, issued a

- comprehensive Order which addresses some of the issues listed above and requires
certain actions on the part of the public defender offices in Washoe and Clark Counties.
As issued by the Court, the following are the relevant elements of the Order:

- »  Determination of Indigency - Effective January 4, 2008, the Supreme Court
presctibed a financial thresbold or standard for determining indigency for public
defense purposes.

. Ind@ndencﬂe; of the Court-appointed Public Defense System from the Tudiciary -
The Supreme Court ordered that each judicial district formulate and submit to the
Court by May 1, 2008, an administrative plan that excludes the judge or justice of
the peace hearing the case from appointment of defense counsel and provides a
mechanism for appointment of counsel; the approval of all defense costs; and the
determination of indigency. : »

~ . Performance Standards — The Supreme Court adopted performance standards for
criminal indigent defense counsel, which take effect April 1, 2008. The public
defenders in Washoe and Clark Counties are ordered to advise the coumty
commission when they are unavailable to accept further appointments based on
compliance to the performance standards or from the additional workload of
conducting a weighted caseload study (as discussed below).

¢ Weighted Caseload Study — Clark and Washoe Public Defenders are required to _
perform a weighted caseload study based on the performance standards by July 15,
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2008. ‘The Court will consider lmplemmtauon of the caseload standards on
September 5, 2008,

 Among the elements of the O'rder, the pcrformance standards and Weighted caseload
study will bave the most immediate systemic effect in Washoe County and will «
potentially create the greatest fiscal impact on our criminal justice system. Clearly the
Court foresaw the fiscal impacts of these provisions, particularly the performance
standards, as it further directed in the Order that the Washos and Clark County Public
Defenders notify their Commissions that their offices can no longer accept cases because
they are unable to perform to the standards required by the Court.

During the course of the meetings held by the Commission, Clark and Washoe shared
like positions which supported the adoption the performance standards while strenuously
-arguing against the imposition of caseload limits based on standards developed in 1973,
To that end, the Cormmission accepted a “Minority Report” co-authored by Clark and -
- Washoe County staff which is attached along with the complete order.

- PERFORMANCE STANDARDS

- While Washoe and Clark did in fact support the adoption of performance standards, the
Court chose to make all the standards effective April 1, 2008, rather than issuing the
standards as guidance or allowing an adequate period of time for implementation to
enable the Counties to develop a funding plan and a plan to acquire the resources
necessary. Both the Clark and Washoe County Public Defenders have expressed that
their existing staff can and will meet the performance standards; however, it is their
opinion that it will not be possible for their offices to meet these standards and maintain
existing caseloads. They also believe that it is neither possible nor practical to recruit,
hire and train an adequate number of qualiﬁed attomeys by the implementaxion date.

Compliance with the performance standards adopted by the Order will havea cascadmg
affect on the criminal justice system in Washoe County, including: _

o The standards will require that indigent defense attorneys devote more effort and

- time to each case to which they are assigned, Tlns will result in the individual
attorneys handling fewer cases.

» This reduction in caseload will then n'anslate into a need to devote addmcmal
resources to servicing the total caseload within the system, by either hiring new
staff attorneys in the defender offices or by contracting thh or appomung
additional attomeys.

e The Early Case Resolution program is no longer ﬁmcﬁonal under the new
performance standards, due to the specific requirements imposed upon defense
counsel prior to recommending that clients accept guilty pleas. The Early Case
Resolution program resulted in the resolution of approximately 30% of criminal
cases within the first 72 hours. The program afforded defendants the 0pportum'ty :
to plead to a lesser charge in exchange for early release, which resulted in
significant efficiencies/economies within the system such as avoiding some 35,000
jail days and an avoided cost of over $3 million per year in detention costs.
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» The performance standards will generate new and numerous requests for
" continuances as attormeys seek to comply with the requirements of the standards.
These requests will unavoidably delay the functioning of the judicial system,

- particularly at the Justice Court level and create additional burdens and cost on
witnesses and law enforcement.

e Under the adopted performance standards, indigent defense attorneys will be filing

: additional motions on a number of issues during the course of 2 ctiminal case.
These motions will require responses by prosecutors, as well as additional court
resources to resolve them. .

* The imposition of the standards will have a direct and unmcdlate unpact on
defendants as defense attorneys are precluded from providing counsel regarding
case resolution offers received from the prosecutor until they have comp]eted an
investigation of the case. .

The net affect of the adoptlon of the standards will clearly have a multiplier affect on the
entite judicial system in Washoe County, which without question will require additional
staff time and significant out-of-pocket costs, while atternpting to improve the quality of
public defense to the indigent. Statewide, the impacts of the Order are causing major
concerns in all counties. To that end, the Nevada Association of Counties has placed an
action item on its February 22, 2008 Board Meeting Agenda to discuss and possibly take
.action to file a motion requesting the Court to reconsider the Order. Pershing County has
filed an objection to the Order, arguing that the Nevada Supteme Court is requiring a
higher level of indigent defense than that mandated by the United State Supreme Coutrt in
its decision in 1984 decision in Strickland v. Washington., The Las Vegas City Attorney's
Criminal Division has written a letter to Justice Hardesty suggesting changes to the Order
to clarify that the right to appointed counse] acerues to those criminal defendants who are
facing jail time and to add language to the standards for felony and misdemeanor trial
cases that presently only exxsts in the standards for capital cases.

Finally, while the Court’s stated goal for adopting performance standards was to
“promote effective representation by appointed counsel”, it is well-worth noting that in
Washoe County, our system of providing indigent defense bas not been challenged or
found wanting in any judicial proceeding and there have been findings of ineffective
assistance in only a handful of post—conwction cases over the past five years

WTEIGHTED CASELOAD STUDY

Staff is working with Clark County on the development of a joint request for proposals
for the weighted caseload study. When the work on that item is completed, staff will
come back to the Commission for its action.

POTENTIAL FISCAL IMPACTS OF THE ORDER ON WASHOE COUNTY

The following is a summary of the projected fiscal nnpacts of'the Order and performance
standards on the Public Defender's Office (PD), Alternate Public Defender (APD) and
contract conflict counsel: ‘
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CURRENT PROPOSED DIFFERENCE
Budget = FTE  Cases Budget FTE Budget FTE
PD  $7IM 59 13000 $9.5M 81 $24M 22
APD 16M - 15 2100 34M 18 18M 18
Contract 3M* nfa 500 M 45M
TOTAL $9.0M 74 15,600 $13.65M, 99  s465M 40

* The original smount of the contract with secondary conflict counsel was $150,000 for 300
cascs, In December of 2007, the contract was amended for an additional $100,000 for 200
additional cases fora total of $250,000 for 500 cases through the end of fiscal ycar 2008.

The District Atiomey’s Office has advised that the fiscal impact of the Order on that
ofﬁce is projected at $3 rm]hon, including the expansion of the Fa.mﬂy Court.

‘With the closure of the Barly Casa Resolut:on program and the’ correspondmg number of
- cases and defendants remaining a longer period of time in the system, the Sheriff’s Office
is projeding a significant increase in the number of jail days and an associated significant
increase in the number of transports. As mentioned above, Early Case Resolution
provided approximately $3 million in avoided jail costs, much of which will now be lost.
Further, the number of transports may poss:b1y increase by the thousands over the next

year.

Both the Reno and Sparks Justice Courts Teport:

* The pcrfomance standards are already being observed by defense counsel and are
causing an increase in continuances ad an increase in motions and disoovery
This causes additional work for the court’s staff.

® Therewillbeca s1gmﬁcant increase in traffic within the famhtxes duetoa

- measurable increase inthe level of court activity. This increase in traffic will

create capacity and security issues for the justice's courts. :

& The elimination of Early Case Resolution will likely cause a decrease in the
volume of fines and fees received: This will be fiarther impacted should the
District Attorney no longer have the resources to prosecute certain charges.

In summary, while many costs have yet to be determined, staff projects that the
implementation of the Order and performance standards will cost Washoe County a
minimum of approximately $7-10 million. ’

In conclusion, the impacts of the Nevada Supreme Court's Order on the criminal justice

- system in Washoe County will be profound. These impacts will be systemic, both
procedural and substantive, and will have a significant fiscal effect on the County. While
jt is undisputed that the Court has full authority to adopt standards of performance for the
attorneys it licenses, the standards adopted in the Order cxceed the legal standard for
ineffective assistance of counsel adopted by the United States Supreme Court and are in
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excess of those provided by retained counsel. Thus, they require a change in the way
indigent defense counsel pracbces law.

Unfortunately, the Order comes at a time and a cost which ignores the state’s weakened
economy and the shrinking resources of the counties. Given the early implementation
date for the performance standards, coming only three months after the issuance of the
Order, counties have not had the opportunity to develop a practical plan to fund and
acquire the necessary resources to mest its mandate, Further, the Order fails to recognize
the limitations within the statewide “marketplace” for such resources.

RECOMMENDATION

It is recommended that the Commission direct staff to; A
1. Explore the development of compliant alternative programs like the Early Case-
Resolution program in this fiscal year, including procedures, staffing and/or
contract resources and report back to the Commission on or before its March 25,
2008 meeting, _
2. Prepare for the Chairman’s signature, a letter to the Supreme Court to:
a. Request a delay in the effective date of the performance standards until
: July 1, 2009, to allow the Order and its impacts to be considered in the
- 2009 Legislature.
b. Commit Washoe County to filing with the Court by July 1, 2008, a
proposed three-year implementation program, conditioned on possible
action by the 2009 Legislature. This program would include both a
detailed funding plan and a resource-acquisition plan.
¢. Commit Washoe County to filing an annual report with the Court detailing
its progress to completing the implementation program, :
3. Partmer with Clark County and the Nevada Association of Countxos to develop a
shared strategy for the 2009 Legislature to consider the Order its impacts, ancd
ideas for fiscal relief for the covnties. '

MOTION

If the Commission agrees with staff's recommendation, a possible motion would be:-
"Move to direct staff to 1) explore the development of compliant alternative programs
like the Early Case Resolution program in this fiscal year, including procedures, staffing
and/or contract resources and report back to the Commission on or before its March 25,
2008 meeting; 2) prepare for the Chairman’s signature, a letter to the Supreme Court to

~ request a delay in the effective date of the performance standards umtil July 1, 2009, to
allow the Order and its impacts to be considered in the 2009 Legislature, commit Washoe
County to officially filing with the Court by July 1, 2008, a proposed three-year
implementation program, conditioned on possible action by the 2009 Legislature which
would include both a detailed funding plan and a resource-acquisition plan, and commit
Washoe County to filing an annual report with the Court detailing its progress to
completing the implementation program, and 3) partner with Clark County and the
Nevada Association of Counties to develop a shared strategy for the 2009 Legmlature to.
consider the Ordcr its impacts, and ideas for fiscal relief for the counties.”
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NEVADA SUPREME COURT
INDIGENT DEFENSE COMMITTEE
FISCAL NOTE |

'I‘hJs ﬁscal note is done in an efﬁort to ‘estimate the staﬂ?ng necessary for the Washoe
County Public Defender’s Office to reach NAC/ABA maximum caseload compliance.
Tssues regarding Records staff, adequate superwswn levels, equipment, space needs, and
other support services, mcludmg social worker positions are not part of this analysis.

It can be reasonably estimated that the additional attorney, secretary, and mvesb,gator
posruons will require the Washoe Cougty Public Defender's Office to reorganize and
increase the pumber of supemsory positions in relation to the staff increases. There isno
numerical standard represented in the NAC/ABA maxenal speakmg to that issue.

A’ITORNEY STAFF
. Additional -aﬁomey stafif: 15
Felonies:

The NAC/ABA recommends a maximuim of 150 felony cases per aitorney/per year. The
current Nevada Supreme Court Indigent Defense Commission (IDC) proposal for a range
150-192 felony cases was made in recognition of umique local practice tn Clark County
that completely resolves a significant mumber of felony and gross misdemeanor cases it
justice court, No similar practice was identified in Washoe County. This estimate,
therefore, is based upon the NAC/ABA. 150 maximum felony case number. At this point,
it should also be noted that all-the Supervising Chief Deputics carry full caseloads.

In FY 2006-07, 3,968 new felorw cases were assigned amongst the 16 felony trial
deputies. The average of new felony cases was 248 per attomeylper year, A maximmum
caseload limit of 150 cases per aitomey/per year would require staffing of 26.45
attorneys. Compliance with NAC/ABA maximmm caseload standards would require
10 (10.45) additional felony trial stterncys.

#[t should be noted in Washoe County, ﬂe!ony trial attorneys also provxde repregentation

in gross misdemeanor cases. Under Nevada law, gross misdemeanor cases must provide

for a full jury trial. ABA/NAC standards do not cousider this unique aspect of Nevada

practice. The apalysis above does 1ot include the 608 new gross misdemesnor cases that
. were assigned to felony deputies. Without an applicable NAC/ABA numerical standard,

and in an effort to provide a reasonably conservative estr.mate, the gross wisdemesnor
- cases will be considered as simple misdemeanors.
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Misde: ors:

The NAC/ABA recommends & maximum of 400 misdemeanor cases per attorney/per
year. This number is 1dentmal to the maximum caseload currently recornmended by the
1DC. .

InFY 2006-07 608 new gross mlsdemeanor and 1,564 misdemeanor cases were ass1gned
to the Washoe County Public Defender's Office. The total mumber of cases equals 2,172.
There are currently 4 attorneys handling misdenieanor cases. A maximum caseload limit -
of 400 cases per attorney/per year would require 5.43 attomeys. Comipliance with

- NAC/ABA maximum caseload standards would require 1 (1.43) additional
misdemeanor deputy.

Juvenile Cases:

The NAC/ABA recommends a maximum of 200 juvenile cases per attorney/per year.
This maximum caseload is :dent:cal to the maximum caseload currently recommended by
the IDC. - :

In FY 2006-07, 1332 new juvenile cases were assigned to the Washoe County Public
Defender’s Office. There are currently 3 attorneys providing representation in juvenile
cases. A maximum caseload lmit of 200 cases per attorney/per year would require 6.66
deputies. Compliance with NAC/ABA maximum caseload standards would require 4
(3.66) additional juvenile deputies. -

v INVESTIGATORS
- Additional Investigators: 4

 There are no numerical standards for support services specifically identified by the
NAC/ABA. Imstead, the Guidelines for Legal Defense Systems in the United States
issued by the National Study Cormmission on Defense Services direct that “defender
offices should employ investigators with criminal investigation training and expenence.
A mirimum of one investigator should be employed for every three staff attorneys in an
office.” The Guidelines further prescribe precise numeric ratios of attomeys to non-
attorney staff. These Guidelines preseribe a ratio of T Investigator for every 450 Felony
cases; 1 Investigator for every 600 Juvenile cases; and 1 Investigator for every 1,200
misdemeanor cases. For the sake of consistency, the caseload-based staffing d:recttves
are used below.

- The Washoe Co’unty Public Defender's Office currently has 9 full-time Investigators.
Two of those Investigators are assigned to our Family Court DivigiorL - There are no
current recorunendartions fom the IDC regarding maximum caseload limits, and this
fiscal note will assume that the felony, misdexneanor, and juvenile cases would be
accommodated by the 7 remaining Investigators. ‘
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~ Based upon the case statistics and Guidelines identified above:

Felonies: 3,968 - = 9Investigators (8.81)

 Misdemeanors: 2,172 = 2 Investigators (2.22)
Juvenile: 1,332 = 2 Investigators (1.8)
Total N ' = 13 (12.83)

Compham:e with the recommended g:udelmm would reqmre 6 (5.33) additional
Investigators.

LEGAL SECRETARIES
Addlﬂonal Legal Secretaries: 3

There are no sumerical standards for support services speclﬁcally identified by the
NAC/ABA. Instead, the Guidelines for Legal Defense Systems in the United States
issued by the National Study Commission on Defense Services direct that defender
offices should employ a ration of 1 Legal Sea'etmy for every 4 full-time attorneys.

Under that anlysis, the addition of 15 new attomey positions would resut in a total |
attorney staffing of 47 full-time attorneys. The Public Defender, who doesn’t currently
maintain an active caseload is not considered as part of this analysis. :

The Washoe County Public Defender’s Office cur:er:ﬂy employs 9 full-time Legal

Secretaries. The recommended guidelines require 11.75 (12) Legal Secretarics.
Compliance with the Guidelines would require 3 (2.75) additional Legal Secretaries.

Please see Excel spread sheet below for detafled expenses.
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To: John Berkich, Assistant County Manager
From: Jennifer Lunt, Alternate Public Defender \)
Date. August 13, 2007 -

' Re: Fiscal Impact of ABA Caseload Standards

The Nevada Supreme Court has formed a Commission to Study Indigent Defense.
The Commission will, ] expect, ask the Nevads Supreme Court to adopt Siandards of
Performance and case loads in accordance with those standards. IF the American Bar
Association case load standards are adopted, it could have a significant financial impact
on Washoe County.

Currently, the APD has a staff of 15. There are nine iawyers, including myself,
two investigators, two legal secretaries and two support staff. Under current projections,
the attorneys would be handling case loads well in excess of the ABA standards.

The ABA recommends the following case loads:
Capital cases: 3
Charges Carrying Life sentences: 15
Non-life felomes: 150
- Misdemeanors: 400
Capital Appeals: 3 .
‘Non-Capital Felony Appeals: 25
Juvenjle Cases: 200 '

There are no specific guidclines for family court, although the accepted number is
generally 80. _

Before discussing the potential impact of impaosition of the case load stand&rds {
want to make note of two important distinctions. First, the APD office does not break the
criminal case assignments down by category. The criminal lawyers handle all felonies, up
to and including capital murder cases, felonies carrying life sentences, gross
misdemeanors and misdemeanors. '

Secondly, although the ABA recommands no more than 150 felony cases per
attorney, Clark County has agreed the defense lawyers can handle 192, There are
significant differences between Washoe and Clark County, specifically that Clark County
has defense teams set up 10 handle homicides and sexual assaults, Washoe County does
not. Bécause in Washoe County the criminal lawyers® cases would include homicides,
sexual assaults, third level trafﬁckmg, lewdness with a child, and kidnapping —crimes
cawrying potential life sentences or imposition of the death penalty - it would not be
feasible for the atlorneys to agree to take on 192 cases.

* For the reasons noted above, the financial impact assumes that the APD criminal -
lawyers will handle 150 cases, in accordance with the ABA standards.

Criminal Casc Pro; ections: In 2006-2007, the Public Defender’s conflicted off
on 1,047 criminal cases. If the Public Defender's conflicts off on 1,200 cases in 07-08,
the four APD criminal lawyers will be handling 300 cases apiece. This includes murder
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cases (including capital cases), Category A felonies, and misdemeanors, The attorneys
also are responsible for filing their own appeals. This is more than double the ABA
standard, when you take into account the range of the criminal cases handled.
, Juvenile Case Projections: In 2006-2007, the Public Defenders conflicted off
517 juvenile cases. There is one juvenile atiorney in the APD office. If there are 550
cases in the coming year, the juvenile deputy will be handling almost three times the

ABA caseload standard.

Family Conrt Case Projections: In 2006-2007, ‘the Public Defender’s conflicted
off 210 family court cases. In addition to the cases received from the Public Defendec’s
office, the APD office has assuined representation on existing family court cases from the

premous conflict lawyers. There may be 150 cases, ultimately, where the APD’s will be

assuming the reprﬁerrtanon of the family court clients, There are currently two family
court deputies in the APD’s office. If the PD’s conflict off of 240 cases and 150 cases
come to the office from the existing conflict case load, the family court lawyers will be
handling more than double the recormmended case load.

Specialty Court: Thete are no recommended case load guidelines from the ABA |

regardmg the specialty courls of drug, diversion and mental health. While currently one
attorney is specifically assigned to the specialty court, that lawyer’s case load is
exorbitant and unmanageable. The assigned attorney makes 300 appearances a week, and
there are approximately 1,200 open cases. Ata mmxmum, two and a half attorneys are

necessary to handle the case load. .

Support Staff; Attorneys canmot be added to the staff without also adding the
necessary support staff. Although there are national recommendations regarding the
number of investigators and secretaries necessary, those recommendations do not stem
specifically from the American Bar Association. Because of that, I have estimated the
number of support staff necessary based upon experience,

Because this is a new office and we only have one month of statistics to rely on, it
is difficult to make projections on how many cases will be sent to the tertiary conflict
group. My best estimate of the staff necessary in order to be compliant with ABA case -

load standards is as follows:

Currently:

1 APD

0 Supervising Attomeys
4 Criminal Lawyers

2 Family Court Lawyers

I Juvenile lawyer

1 Specialty Court lawyer .
0 Appellate Attorney

0 Administrative Assistant
0 lead investigator

2 investigators

0 social workers

2 secretaries

2 office support specisJiSts

Required:

1 APD

3 Supervising Attorneys
6 criminal lawyers

4 Family Court lawyers

2.5 Juvenile lawyers

- 2.5 Specialty Court Jawyers

1 Appellate Attomey

1 Administrative Assistant

1 Lead Investigator

2 Investigators

2 famnily court investigamrs:’social workers

-5 secretaries

2 office support Specmhsts

F-719
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0 office assistant 1 office assistant
~Total: 15 Total: 34 -

* This would add 19 staff members, including 13 lawyers, one administrative
assistant, one investigator, two family court investigators or social workers, 3 legal
secretanies and one office assistant. Kim Carlson has run a spread sheet with the financial
1mpact of the staffing necessary to comply with ABA standards. 1 hava attached it for
review.

The current budget for the APD office is $1,601,633.16. There would bean
increase of $1,778,658, for staffing alone, There would also be the additional expenses
_ associated with the necessary equxpment for the staff, i.e. computers, phones, furniture
and supplies. With five investigators, at least one additional car would be necessary. Add
in the professional dues, training and seminars, and books, and the additional cost would
"be ebout $100,000. This does not take into account the additional space that would be
necessary to house a staff of this size; the current Jocation of the APD’s would not be
sufficient for that kind of expansion. Nor does it take into account the addition of a
nitigation specialist, which also may soon mandated by the Nevada Supreme Court.

If you have any questions, please let me know.
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Supreme Court Order
ADKT No. 411
Estimated Cost Impact on Contract Counsel

- Assumptions: - )
¢ Current approx:mate cost paid per case under the ex1stmg Bell Contract $500
e Estimated cost impact on indigent defense:

Department - Current - Proposed Percent Change
Public Defender - $7.1m : $9.5m -
Alternate PD 1.6m 34m -

TOTAL $8.7m $12.9m Approx. 150%

Therefore, the impact of the adoption of the proposed caseload 11m1ts on the contract
attorneys would be: _

$500 per case
x 150 % (PD and APD total change m costs)
8750 per case

x 850 cases (500 cases increased by 1.7x based on the experienced increase
‘since the start of the Bell contract)

$650,000 total approximate cost of counsel
100,000 other defense costs _
- $750,000 TOTAL ES’I’.EMATED COSTS
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ESTIMATED ANNUAL COSTS
OF THE '
IMPLEMETATION
) . OF
SUPREME COURT ORDER ADKT NO. 411

Estimated Annual Impact by Deparuhent

Public Defender ) $2,600,000.00
Alternate Public Defender ‘, o f | ' 1,800,000.00
Contract Counsel . | 750,000.00
Sheriff's Office (Detention costs of ECR) 3,000,000.00
District Attorney | 3,000,000.00

Total | | $11,150,000.00
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Fax: (775) 328-2037

www.washoecounty.us

September 29, 2008

Honorable Supreme Court Justice Hardesty
Nevada Supreme Court

201 South Carson Street

Carson City, NV 89701

Re: ADKT No. 411

_ Dear Suprcfne Court Justice Hardesty:

This additional information is being submitted per your recent request to Washoe County

Manager Katy Simon to provide additional information as to the methodology and
“analysis used in the preparation of the February 2008 staff report to the Board of County
- Commissioners, a copy of which was filed earlier with the Court,

The submission of this additional information and the February report, are made in
response to a question you posed to me during the Scptember 5, 2008 hearing of the
Court in ADK.T No. 411,

 Specifically, your question to me was whether or not Washoe County had done any
analysis on the fiscal impact of the Court’s adoption of the proposed Version A of the
Performance Standards. My response was that the only analysis available was presented
to the Washoe County Board of Commissioners in February 2008. This report and its.
analysis were based on the Court’s original order issued Januaty 4, 2008. I further stated
that if the report would satisfy the Justice’s request, I would forward the report to the

- Cowrt. Accordingly, the report was forwarded to John McCormick on September 8, 2008 -
and is attached hereto.

Subsequently, it a recent conversation with County Manager Katy Simon, you requested -
additional information as to the methodology and analysis used to develop the fiscal
impact described in the report, which is the purpose for this letter. To be clear on this
matter, no analysis has been completed as to the potential fiscal impact of the adopt:on by
the Court of Version A of the Standards as currently proposed.

QECEIVEy
SEP 30 2008

TRACIE K. LINDEMAN
CLERK OF SUPREME COURT

CHIEF DEPUTY CLERK WASHOE COUNTY IS AN. EQUAL QPPORTUNITY EMPLOYER

o yp-33206



“

Sep-29-08  08:4lam  From-WASHOE C’.MkNA_GE_RS OFFICE 7763282037 . T-327. P.003

Honorable Supreme Court Justice I-lardesty
September 29, 2008

‘Page2

The fiscal representaﬁous of the February report require some background/explanation as
to their otigin, During the extended work of the Indigent Defense Commission (IDC),
County staff developed analyses to estimate the potential fiscal impact should the Court
adopt the caseloads limits that were under consideration and eventually proposed by the
majority of the Commission to the Court for adoption.

Then, on January 4, 2008 the Court issued the Order requiring that the Performance
Standards within the Order be summarily and completely implemented by April 1, 2008.
Upon receiving the Order; the County’s JDC team completed its comprehensive review
and concluded that the adoption of the proposed Performance Standards would have the
same effect as if the caseload limits were adopted. In other words, if attomeys were to
comply with the proposed standards, this would reduce the number of cases that any
attorney could effectively handle and process, which would have the same effect as
adopting the caseload limits,

I believe the Court may have reached the same conclusion as to the potential future

' operatxonal impacts the adoption of the Standards would create, as the Order specifically

requires the Public Defenders (in Clark and Washoe Counties) to advise the County
Commissioners “when they are unavailsble to accept further appointments based on
ethical considerations relating to their ability to comply with the performance
standards...”. I believe this language clearly contemplates the Order’s direct affect on
the current collecuve capacity of the public defense system with the implementation of
the Standards. ;

* Getting back to the February report, with that exialanaﬁon understood, the report then

F-T10

uses the analysis used to measure the implementation of the caseload limits as a surrogate

for measuring the impact of the implementation of the Performance Standards.

With that as a basis, arguably the methodology that staff used and the analysis developed

~ is somewhat simplistic, but is so by necessity, given the far-reaching impacts the Order

would have had on all the operational elements of the County’s criminal justice system.

For this reason, I chose to put forward a range for the pc;tential fiscal impact ($7-$10

‘million). While this estimate includes caleulations for the Order’s impacts on the
Detention Center and the Bell Conflict Contract, it relies more confidently on the more

extensive analysis provided by the Public Defender and the Altemate Public Defender.
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Honorable Supreme Court Justxce Hardesty
September 29, 2008
Page‘3

Finally, it should be noted that this summary does not include cost estimates for the likely
impacts on the Courts due to the anticipated increase in motions and requests for
discovery, as well as the expected added costs of increased transports by the Sheriff’s
Office. The attached summary includes cost estiinates for the following elements as
described below and included in the detmled attachments: '

Public Defense - To facilitate some analysis of the Court’s original order, the various
public defense offices used the proposed caseload limits to calculate the incremental staff
resources necessary to attain the proposed caseload limits, which would then allow
enough time per case to comply with the Perforrance Standards as proposed.

This analysis was developed by each of the three defense offices as follows:

e Public Defender — see the attached atialysis prepared and submitted by Jeremy Bosler
which estimates a total net annual impact of $2,600,000.

e Alternate Public Defender — see the attached analysis prepared and submltted by

Jennifer Lunt which estimates a total net annual impact of $1,800,000.

s Robert Bell, Esq. — Mr. Bell was the sole respondent to Washoe County’s Request for
Proposal for the provision of tiered indigent defense. At the County’s request, Mr.
Bell agreed to provide counse]l umder a direct agreement with the County using a
small group of associated attorneys who provided defense counsel at a fixed rate/cost
per case. This is important to note as it was more challenging to estimate the cost of
the standards/caseload limits on this level of counsel. To that end, staff relied upon
the professional experience/expertise of Mr. Bell who has had extensive experience
under this contract and has provided independent criminal/juvenile/family legal
counsel for several years. Accordingly, the net effect was cstxmated at $750 000
annually as 1s shown in the attached schedule,

Sheriff’s Office - T’bc most significant impact on this office is the termination of the |
Early Case Resolution Program, whereby historically approximately 30% of the criminal
cases were resolved within the first 72 hours of arrest, :

Staff estimated thm costs to be approximately $3 mﬂhon per year (2,435 cases [200‘7
total dispositions] times the average length of stay 15.4 days [2007] yields a total of
37,500 jail days times the daily detention rate of $83 per day produm a total cost of
$3,112,417 per year).

 This does not include an estimate for the additional number of defendmlt transports which

is expected to be significant.
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‘Honorable Supreme Court Justice Hardesty

September 29, 2008
Page 4

District Attorney - As to the fiscal impact on this office, estimated at 33 million
ammually, staff relied wpon the department’s own internal analysis of the Order and its
estimate of the need/cost of the additional resources required to respond to the expected
increase in defense requests for additional data and the new volume of motions that
would logically be filed pursuant to comphance with the proposed Performance
Standards.

In conclusion, at the request of the Court, staff submitted the February repott to the

“Commission and submits this background and explanation of the assumptions,

methodology and analysis used for the report.

As interpreted, the Order was anticipated to c¢reate systemic, procedural and substantive
changes in the criminal justice system. These changes were both difficult to desctibe and
measure. Furthermore, it was the consensus assumption that the adoption of the
Standards would have the same operational impact/affect as the adoption of the caseload

limits, This premise was then used as the basis to calculate the projected cost impacts of

the Order as expressed in the February report.

1 trust that this narrative, together with the data and analysis, satisfy your request. Please

contact me with any additional questions or rcquests you may have. -

Slncerely,

fohn Berkich - |
Assistant Washoe County Manager.

JB/an
Encls.

F-719
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BOARD MEETING DATE: February 26, 2008 . Risk Mpr.
: HR
Other
DATE: February 21, 2008
TO: Board of County Commissioners
FROM: John Berkich, Assistant County Manager

THRU:  Katy Singlaub, County Manager

SUBJECT: Status report and possible direction to staff regarding Nevada Supreme
Court Order (ADKT No. 411) dated January 4, 2008, in the matter of the
Review of Issues Concerning Representation of Indigent Defendants i mn
Cnmmal and Juvenile Delmquency Cases

SUMMARY

Recently, the Nevada Supreme Court issued an order (ADKT No. 411) regarding indigent
public defense. The Order was based upon the work of the Indigent Public Defense
Commission, which was created by the Court to conduct hearings and study the issues
and concerns with respect to the selection, appomhnent, compensation, and qualifications
of counsel assigned to represent indigent defendants in criminal and juvenile delinquency
cases throughout Nevada. The Court further directed the Commission to recommend
appropriate changes for the Court’s consideration. The order was issued on January 4,
2008, and immediately became the center of intense focus by the criminal justice system
across the State of Nevada and certainly here in Washoe County, It arguably will create
profound changes to our criminal justice system which will be systemic, procedural and
substantive, with a fiscal impact projected to range from $7 to $10 million. Specifically,
the Order requires, among other things, that as of April 1, 2008, public defense attorneys
representing indigent defendants adhere to detailed performance standards which will -
make present caseloads unsustainable, Staff seeks the Commission's direction to
communicate Washoe County's concerns to the Court and to seek a delay in the
implementation date of the standards to allow the County to develop and mplcment a
plan to achieve the standards over the next three fiscal years. :

BACKGROUND |
WASHOE COUNTY’S CURRENT PUBLIC DEFENSE SYSTEM:

' Washoe County employs a range of defender services to handle indigent cases in its
urban and rural courts.

AGENDA ITEM #12
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PUBLIC DEFENDER

This office has primary responsibility for mchgeut cases, including all felonies and gross
misdemeanors. The office also represents indigent defendants, outside the incorporated
cities of Reno and Sparks, who are charged with misdemeanors in which appointed
counsel is required. The office also represents juvenile delinquency cases, including
representation in Juvenile Drug Court, juvenile dependency and parental rights
termination cases, Family Drug Court, and involuntary commitment proceedings, The
office also repr&sents chents on appeal, and in parole hearings.

All indigent defense cases are first assigned to the Public Defender’s Office, which
screens the cases for conflicts. If a conflict is evident, the case,is referred to the Alternate
Public Defender’s Office.

ALTERNATE PUBLIC DEFENDER
This is a new full-service office opened July 1, 2007, designed to absorb all types of
- cases when conflicts ¢xist at the Public Defender’s Office.

CONTRACT ATTORNEYS

In the event that conflicts exist at both public defender offices, the County has contracted
with Robert Bell, Esq. for a flat fee ($250,000 for FY08) to provide legal representation
for indigent defendants in a variety of cases. The contract attorney subcontracts with
other attorneys for the actual courtroom representation of defendants. Cases are limited
to felonies that do not carry a potential life sentence (Class A felonies) and
misdemeanors.

The County also appropnated $50,000 for defense costs such as mterpreters,
ipvestigators, ic.

HOURLY APPO]NTMENTS

When conflicts exist at the Public Defender and Alternate Public Defender offices that
cannot be covered by a contract attomey, attorneys may be appointed on an hourly basis
in complex cases or for cases involving trials. -

NEVADA SUPREME COURT- INDIGENT DEFE‘ISE COMTVIlSSION.

When a person charged vmh a sérious crime cannot afford the services of an attorniey, it
falls to Nevada’s courts and government entities to provide legal representation. Itisa

~ system that levels the field and ensures that the rights of defendants are preserved and -
protected. It is an integral piece of our nation's system of justice, a basic right.

Nevada, however, mntmucs to grow rapidly and its indigent defense structure is
challenged. As the fastest growing state in the union, Nevada has experienced a
_corresponding increase in criminal court cases and governments in the state have

struggled to continue providing adequate indigent defense services. This is particularly
true in the urban centers of Clark and Washoe Counties, where county public defender
offices represent the vast majority of indigent defendants. The Public Defenders of those
offices have admitted their deputies’ caseloads are so high that adequate defense services
for their clients is extremely challenging. Caseloads for both offices are well above the
National Advisory Commission’s recommended limit of 150 felony cases per attorney.
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On April 26, 2007, the Nevada Supreme Court established a study committee to be
known as the Indigent Defense Commission and appointed Justice Cherry as chairman.
The court directed the Commission to conduct hearings and study the issue and concerns
with respect to the selection, appointment, compensation, and qualifications of counsel

- assigned to represent indigent defendants in criminal and juvenile delinquency cases
throughout Nevada. The court further directed the Commission to recommend
appropriate changes for the court’s consideraton.

The effectiveness of indigent defense across Nevada has been the subjoct of recent debate
and some controversy, involving such issues as:
e How many cases can a public defender be assigned and still effectively represent -
the clients; .
» What perfonmance standards should apply to epsure indigent defendants receive
all necessary legal representation;
s Should judges be involved in appointing and asslgning attorneys to represent
- indigent defendants when those attorneys wxll be appearing in the judges
courtrooms; and
e What is the most efficient way for rural communities to provide indigent defense
~when so few attorneys are available to provide such services.

Following the completion of the Commission's work and the receipt of its
recommendations, the Nevada Supreme Court, on January 4, 2008, issued a

~ comprehensive Order which addresses some of the issues listed above and requires
certain actions on the part of the public defender offices in Washoe and Clark Counties.
As issued by the Court, the following are the relevant elements of the Order:

* Determination of Indigency - Effective Japuary 4, 2008, the Supreme Court
prescribed a financial threshold or standard for determining indigency for public
defense purposes,

o Independence of the Court-appointed Public Defense System from the Judiciary -
The Supreme Court ordered that each judicial district formulate and submit to the
Court by May 1, 2008, an administrative plan that excludes the judge or justice of
the peace hearing the case from appointment of defense counsel and provides a
mechanism for appointment of counsel the approval of all defense costs; and the
determination of indigency.

~ o Performance Standards — The Supreme Court adopted performance standards for
criminal indigent nt defense counsel, which take effect April 1, 2008. The public
defenders in Washoe and Clark Counties are ordered to advise the coumty
commission when they are unavailable to accept further appointments based on
compliance to the performance standards or from the additional workload of
conducting a weighted caseload study (as discussed below).

s Weighted Caseload Study ~ Clark and Washoe Public Defenders are required to -
perform a weighted caseload study based on the performance standards by Tuly 15,
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2008. The Court will consider mplmnmtatlon of the caseload standards on
September 5, 2008.

Among the elements of the O'rder, the pm'formance stan_dards and Weighted caseload
study will bave the most immediate systemic effect in Washoe County and will -
potentially create the greatest fiscal impact on our criminal justice system. Clearly the
Court foresaw the fiscal jmpacts of these provisions, particularly the performance
standards, as it further directed in the Order that the Washoe and Clark County Public
Defenders notify their Commissions that their offices can no longer accept cases because
they are unable to perform to the standards required by the Court.

During the course of the meetings held by the Commission, Clark and Washoe shared
like positions which supported the adoption the performance standards while strenuously
-arguing against the imposition of caseload limits based on standards developed in 1973.
To that end, the Commission accepted a “Minority Report” co-authored by Clark and
- Washoe County staff which is attached along with fhe complete order.

- PERFORMANCE STANDARDS

- While Washoe and Clark did in fact support the adoption of performance standards, the
Court chose to make all the standards effective April 1, 2008, rather than issuing the
standards as guidance or allowing an adequate period of time for implementation to
‘enable the Counties to develop a funding plan and a plan to acquire the resources
necessary. Both the Clark and Washoe County Public Defenders have expressed that
their existing staff can and will meet the performance standards; however, it is their
opinion that it will not be possible for their offices to meet these standards and maiptain
existing caseloads. They also believe that it is neither possible nor practical to recruit,
hire and train an adequate number of qualiﬁed attorneys by the implementation date.

Complwnce with the performance sta.ndards adopted by the Order wzll havea cascadmg
affect on the criminal justice system in Washoe County, including: ,
e The standards will require that indigent defense attorneys devote more effort and
- time to each case to which they are assigned. Thxs will result in the individual
attorneys handling fewer cases,

» This reduction in caseload will then n'anslate into a need to devote additional -
resources to servicing the total caseload within the system, by either hiring new
staff attorneys in the defender offices or by contracting thh or appomung
additional attomeys.

» The Early Case Resolution program is no longer functional under the new
performance standards, due to the specific requirements imposed upon defense
counsel prior to recommending that clients accept guilty pleas. The Early Case
Resolution program resulted in the resolution of approximately 30% of criminal
cases within the first 72 hours. The program afforded defendants the opportunity -
to plead to a lesser charge in exchange for early release, which resulted in

~ significant efficiencies/economies within the system such as avoiding some 35,000
jail days and an avoided cost of over $3 million per year in detention costs.
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o The performance standards will generate new and numerous requests for
continuances as attorneys seek to comply with the requirements of the standards.
These requests will unavoidably delay the functioning of the judicial system,

- particularly at the Justice Court level and create additional burdens and cost on
witnesses and law enforcement.

e Under the adopted performance standards, indigent defense attorneys will be filing

: additional motions on a number of issues during the course of a ctiminal case.
These motions will require responses by prosecutors, as well as additional court
resources to resolve them..

e The imposition of the standards will have a direct and mmedlate unpact on
defendants as defense attorneys are precluded from providing counsel regarding
case resolution offers received from the prosecutor until they have comp]eted an
investigation of the case. _

The net affect of the adoption of the standards will clearly have a multiplier aﬁ‘ect on the
entire judicial system in Washoe County, which without question will require additional
staff time and significant out-of-pocket costs, while attempting to improve the quality of
public defense to the indigent. Statewide, the impacts of the Order are causing major
concerns in all counties. To that end, the Nevada Association of Counties has placed an
action item on its February 22, 2008 Board Meeting Agenda to discuss and possibly take
‘action to file a motion requesting the Court to reconsider the Order. Pershing County has
filed an objection to the Order, arguing that the Nevada Supreme Court is requiringa -
higher level of indigent defense iban that mandated by the United State Supreme Coutt in
its decision in 1984 decision in Strickland v. Washington. The Las Vegas City Attorney's
Criminal Division has written a letter to Justice Hardesty suggesting changes to the Order
to clarify that the right to appointed counse] acerues to those criminal defendants who are
facing jail time and to add language fo the standards for felony and misdemeanor trial
cases that presently only exists in the standards for capital cases.

Finally, while the Court’s stated goal for adopting performance standards was to
“promote effective representation by appointed counsel”, it is well-worth noting that in
Washoe County, our system of providing indigent defense has not been challenged or
found wanting in any judicial proceeding and there have been findings of ineffective
assistance in only a handful of post-conwcuon cases over the past five years

WTEIGHTED CASELOAD ST UDY

Staff is workmg with Clark County on the development of a joint request for proposals
for the weighted caseload study. When the work on that item is completed, staff will
come back to the Commission for its action.

POTENTIAL FISCAL IMPACTS OF THE ORDER ON WASHOE COUNTY

The following is a summary of the projected fiscal mpacts of the Order and performance
standards on the Public Defender's Office (PD), Alternate Public Defender (APD) and
contract conflict counsel: '
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CURRENT PROPOSED DIFFERENCE
Budget = FTE-  Cases Budget FTE Budget FTE
PD  $7.IM 59 13000 $95M 81 §24M 22
APD 16M - 15 2100 34M 18 18M 18
Contract 3M* nfa 500 M 45M
TOTAL $S9.0M 74 15600  $13.65M 99 S46M 40

* The original amownt of the confract with secondary conflict counsel was $150,000 for 300
cascs, [t December of 2007, the contract was amended for an additional $100,000 for 200
additional cases for a total of $250,000 for 500 cases through the end of fiscal ycar 2008.

The District Attomey’s Office has advised that the fiscal impact of the Order on that
offi ce is projected at $3 mj]]ion, including the expansion of the' Famjly Court.

‘With the closure of the Early Case Resolutlon program and the correspondmg number of

- cases and defendanis remaining a longer period of time in the system, the Sheriff's Office
is projecting a significant increase in the number of jail days and an associated significant
increase in the number of transports. As mentioned above, Early Case Resolution
provided approximately $3 million in avoided jail costs, much of which will now be lost.
Further, the number of transports may possibly increase by the thousands over the next
year. - - -

Both the Reno and Sparks Justice Courts report:

¢ The performance standards are already being observed by defense counsel and are
causing an increase in continyances ad an increase in motions and dlSOOVEIY
This causes additional work for the court’s staff.

¢ Therewillbea 31gmﬁcant increase in traffic within the faqhtles duetoa
measurable increase in the level of court activity. This increase in traffic will
create capacity and security issues for the justice's courts. :

¢ The elimination of Early Case Resolution will likely cause a decrease in the
volume of fines and fees received. This will be further impacted should the
District Attorney no longer have the resources to prosecutc certain charges.

In summary, while many costs have yet to be determined, staff projects that the
Mplementauon of the Order and performance standards will cost Washoe County a
minimum of approximately $7-10 million.

In conclusion, the impacts of the Nevada Supreme Court's Order on the criminal justice

- system in Washoe County will be profound. These impacts will be systemic, both
procedural and substantive, and will have a significant fiscal effect on the County. While
it is undisputed that the Court has full authority to adopt standards of performance for the
atforneys it licenses, the standards adopted in the Order exceed the legal standard for
ineffective assistance of counse] adopted by the United States Supreme Court and are in
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excess of those provided by retaified counsel. Thus, they require a change in the way
indigent defense counsel practices law. - _

Unfortunately, the Order comes at a time and a cost which ignores the state’s weakened
ecopomy and the shrinking resources of the counties. Given the early implementation
date for the performance standards, coming only three months after the issuance of the
Order, counties have not had the opportunity to develop a practical plan to fund and
acquire the necessary resources to meet its mandate, Further, the Order fails to recognize
the limitations within the statewide “marketplace” for such resources.

RECOMMENDATION |

It is recommended that the Commission direct staff to: o
1. Explore the development of compliant alternative programs like the Early Case:
Resolution program in this fiscal year, including procedures, staffing and/or
contract resources and report back to the Commission on or before its March 25,
2008 meeting, _
2. Prepare for the Chainman’s signature, a letter to the Supreme Court to:
a. Request a delay in the effective date of the performance standards until
' July 1, 2009, to allow the Order and its impacts to be considered in the
- 2009 Legislature.
b. Commit Washoe County to filing with the Court by July 1, 2008, a
proposed three-year implementation program, conditioned on possible
action by the 2009 Legislature. This program would include both a
detailed funding plan and a resource-acquisition plan.
¢. Commit Washoe County to filing an anivual report with the Court detailing
its progress to completing the implementation program.
3. Partner with Clark County and the Nevada Association of Counties to develop a
shared strategy for the 2009 Legislature to consider the Order, its impacts, and
ideas for fiscal relief for the counties. '

MOTION

If the Commission agrees with staff's recommendation, a possible motion would be:
"Move to direct staff to 1) explore the development of compliant alternative programs
like the Early Case Resolution program in this fiscal year, including procedures, staffing
and/or contract resources and report back to the Commission on or before its March 235,
2008 meeting; 2) prepare for the Chairman’s signature, a letter to the Supreme Court to

 request a delay in the effective date of the performance standards until July 1, 2009, to
allow the Order and its impacts to be considered in the 2009 Legislature, commit Washoe
County to officially filing with the Court by July 1, 2008, a proposed three-year
implementation program, conditioned on possible action by the 2009 Legislature which
would include both a detailed funding plan and a resource-acquisition plan, and commit
Washoe County to filing an annual report with the Court detailing its progress to
completing the implementation program, and 3) partner with Clark County and the
Nevada Association of Counties to develop a shared strategy for the 2009 Legislature to
consider the Order, its impacts, and ideas for fiscal relief for the counties.”
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NEVADA SUFREME COURT
INDIGENT DEFENSE COMMITTEE
FISCAL NOTE

Tlns ﬁscal note is dons in an eﬁort to ‘estimate the staﬂing necessary ii)r the Washoe
County Public Defender’s Office to reach NAC/ABA maximum caseload complance.
Tssues regarding Records staff, adequate supewmon levels, equipment, space needs, and
other support services, mcludmg social worker positions are not part of this analysis.

It can be reasonably estimated that the additional atiorney, secretary, and mmb.gator
posttmns will require the Washoe County Public Defender's Office to reorganize and
increase the number of supemsory positions in relation to the staff increases. There is no
numerical standard represented in the NAC/ABA matenal speakmg to that issue.

ATTORNEY STAFF
~ Additional attorney staff: 15
Felonies:

The NAC/ABA recommends a maximuim of 150 felony cases per attorney/per year. The
current Nevada Supreme Court Indigept Defense Commission (IDC) proposal for a range
150-192 felony cases was made in recognition of unique local practice i Clark County
that cotupletely resolves a significant number of felony and gross misdemeanor cases ia
justice court. No similar practice was identified in Washoe County. This estimate,
therefore, is based upon the NAC/ABA. 150 maximum felony case number. At this point,
it should also be noted that all-the Supervising Chief Deputies carry full caseloads.

In FY 2006-07, 3,968 new felony cases were assigned amongst the 16 felony trial
deputies. The average of new felony cases was 248 per attorney/per year. A maxipnm
caseload limit of 150 cases per attomey/per year would require staffing of 26.45
attorneys. Compliance with NAC/ABA maximum caseload standards would require
10 (10.45) additional felony trial atterneys.

#It should be noted in Washoe County, ﬁalony trial attorneys also prowde representation

in gross misdemeanor cases. Under Nevada law, gross misdemeanor cases must provide

for a full jury trial. ABA/NAC standards do not coosider this nnigue aspect of Nevada

practice. The analysis above does not include the 608 new gross misdemesnor cases that
. were assigned to felony deputies. Without an applicable NAC/ABA numerical standard,

and in an effort to provide a reasonably conservative estunate, the gross misdemeanor
- cases will be considered as simple m:sdemeanors.
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The NAC/ABA recommends & maxinmm of 400 misdemeanor cases per attorney/per
year. This mmmber is 1dentmal to the maximom caseload currently recommended by the
1DC,

InFY 2006-07 608 new pross misdemeanor and 1,564 misdemeanor cases were assxgned
to the Washoe County Public Defender’s Office. The iotal number of cases equals 2,172.
There are currently 4 attorneys handling misdemeanor cases. A maximum caseload limit -
of 400 cases per attorney/per year would require 5.43 sttorneys. Compliance with

- NAC/ABA maximum caseload standards would require 1 (1.43) additionsal
misdemeanor deputy.

I ngle es:

The NAC/ABA recommends a maximum of 200 Juvcrule cases per attorney/per year.
This maximum caseload is 1dentlcal to the mammxm caseload currently recommended by
the IDC. -

In FY 2006-07, 1332 new juvenile cases were assigned to the Washoe County Public
Defender’s Office. There are cirrently 3 attorneys providing representation in juvenile
cases. A maximum caseload limit of 200 cases per attorney/per year would require 6.66
deputies. Compliance with NAC/ABA. maximum caseload standards would reguive 4
(3.66) additional juvenile deputies. -

INVESTIGATORS
Additional Invesﬁgatnrs‘. |

There are no numencal standards for suppmt services specifically ldentlﬁEd bythe
NAC/ABA. Instead, the Guidelines for Legal Defense Systems in the United States
issved by the National Study Cormmission on Defense Services direct that “defender
offices should employ investigators with criminal investigation training and expenence
A mirdmum of one investigator should be employed for every three staff attorneys in an
office.” The Guidelines further prescribe precise numeric ratios of attomeys to non-
attorney staff. These Guidelines prescribe a ratio of 1 Investigator for every 450 Felony
cases; 1 Investigator for every 600 Javenile cases; and 1 Investigator for every 1,200
misdemeanor cases. For the sake of consistency, the caseload-based staffing drectwm
are used below.

- The Washoe C.o‘unry Public Defender's Office currently has 9 full-time Investigators.
Two of those Investigators are assigned to our Family Court Divigion. There are no
carrent reconunendations from the IDC regarding maximum caseload limits, and this
fiscal note will assume that the felony, misdemeanor, and Juvemlc cases would be
accommodated by the 7 remaining ]nvesngators
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" Based upon the case statistics and Guidelines identified above:

Felonies: 3,968 =  9Investigators (3.81)

| Misdemeanors: 2172 = 2 Investigators (2.22)
Juvenile: 1,332° -= 21uvestiggt01's (1.8)
Total f ‘ = 13 (12.83)

Comphance with the recommended guidelines would reqmre 6 (5.83) additional
Invastigators.

. LBGAL SECRETARIES
Additional Legal Secretaries: 3

There are no mimerical standards for support services specifically identified by the
NAC/ABA. Instead, the Guidelines for Legal Defense Systems in the United States
issued by the National Study Commission on Defense Services direct that defender
offices should employ a ration of 1 Legal Secretary for every 4 full-time attorneys.

‘Under that analysis, the addition of 15 new attorney positions would result in a total -
attorney staffing 0f 47 full-time atforneys. The Public Defender, who doesn’t currently
maintain an active caseload is not considered as part of this analysis. :

The Washoe County Public Defender’s Office currently employs 9 full-time Legal

Secretaries. The recommended guidelines require 11.75 (12) Legal Secretaries.
Compliance with the Guidelines would require 3 (2.75) additional Legal Secretaries.

Please see Excel spread sheet below for detailed expenses.
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To: John Berkich, Assistant County Manager
From: Jennifer Lunt, Alternate Public Defender N
Date: August 13,2007

* Re: Fiscal Impact of ABA Caseload Standards

The Nevada Supreme Court has formed a Commission to Study Indigent Defense.
The Commission will, 1 expect, ask the Nevada Supreme Court to adopt Siandards of
Performance and case loads in accordance with those standards. If the American Bar
Association case load standards are adopted, it could have a significant financial impact
on Washoe County.

Currently, the APD has a staff of 15. 'I'here are nine lawyers, including myself,
two investigators, two legal secretaries and two support staff. Under current projections,
the attorneys would be handling case loads well in excess of the ABA standards.

The ABA recommends the following case loads:

Capital cases: 3
Charges Carrying Life sentences: 13
Non-life felomies: 150

- Misdemeanors: 400
Capital Appeals: 3
Non-Capital Felony 7 Appea.ts 25

Juvenile Cases: 200

There are no specific guidclines for family court, although the accepted number is
generally 80. =
Before discussing the potential impact of imposition of the case load standards, {
want to make note of two important distinctions. First, the APD office does not break the
criminal case assignments down by category. The criminal lawyers handle all felonies, up
to and including capital murder cases, felonies carrying life sentences, gross
misdemeanors and misdemeanors. '

Secondly, although the ABA recommznds no more than 150 felony cases per
attorney, Clark County has agreed the defense lawyers can handle 192. There are
significant differences between Washoe and Clark County, specifically that Clark County
has defense teams set up to handle homicides and sexual assaults. Washoc County does
not. Bécause in Washoe County the ¢riminal lawyers® cases would include homicides,

- sexual assaults, third level traﬁ'“nckmg, lewdness with a child, and kldnappmg —crimes
cawrying potential life sentences or imposition of the death penalty - it would not be
feasible for the attorneys to agree to take on 192 cases.

" For the reasons noted above, the financlal impact assumes that the APD criminal
lawyers will handle 150 cases, in accordance with the ABA standards.

Criminal Casc Projections: In 2006-2007, the Public Defender’s conflicted off
on 1,047 criminal cases. If the Public Defender’s conflicts off on 1,200 cases in 07-08,
the four APD) criminal lawyers will be handling 300 cases apiece. This includes murder
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cases (including capital cases), Category A felonies, and misdemeanors. The attorneys
also are responsible for filing their own appeals. This is more than double the ABA
standard, when you take into account the tange of the criminal cases handled.
. Juvenile Case Projections: In 2006-2007, the Public Defenders conflicted off
517 Juvemle cases. There is one juvenile atiorney in the APD office, If there are 550
cases in the coming year, the juvenile deputy will be handling almaost three times the

ABA caseload standard.

Family Conrt Case Projections: In 2006-2007, the Public Defender’s conflicted
off 210 family court cases. In addition to the cases received from the Public Defender’s
ofﬁce, the APD office has assumed rcpresentation on existing family court cases from the

pre\nous conflict lawyers. There may be 150 cases, ultimately, where the APD*s will be

assuming the representation of the family court clients, There are currently two family
court deputies in the APD’s office. If the PD’s conflict off of 240 cases and 150 cases
come to the office from the existing conflict case load, the family court lawyers will be
handling more than double the recommended case load.

Specialty Court: There are no recommended case load guidelines from the ABA '

regardmg the specialty courls of drug, diversion and mental health, While currently one
attorney is specifically assigned to thl: specialty court, that lawyer’s case load is
exorbitant and unmanageable. The assigned attorney makes 300 appearances a week, and
there are approximately 1,200 open cases, At a8 minimum, two and a half attorneys are

necessary to handle the case Joad.

Support Staff; Attorneys cannot be added to the staff without also adding the
necessary support staff. Although there are national recomroendations regarding the
number of investigators and secretaries necessary, those recommendations do not stem
specifically from the American Bar Association. Because of that, [ have estimated the
number of support staff necessary based upon experience.

Because this is a new office and we only have one month of statistics to rely on. it
is difficult to make projections on how many cases will be sent to the tertiary conflict
group. My best estimate of the staff necassary in order to be compliant with ABA case -

load standards is as follows:

Currently:

1 APD

0 Supervising Attomeys
4-Criminal Lawyers

2 Family Court Lawyers

[ Juvenile lawyer

| Specialty Court lawyer
0 Appellate Attorney

0 Administrative Assistant
0 lead investigator

2 investigators

0 social workers

2 secretaries

2 office support specialists

Reguired:

1 APD

3 Supervising Attorneys
6 cnminal lawyers

4 Family Court lawyers

2.5 Juyenile lawyers

- 2.5 Specialty Court lawyers

1 Appellate Attorney

1 Administrative Assistant

1 Lead lnvestigator

2 Investigators

2 family court investigators/social workers

- 5 secretaries

2 office support specaahsts

F-718
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0 office assistant 1 office assistant
_ Towal: 15 - Total: 34 - -

~ This would add 19 staff members, including 13 lawyers, one administrative
assistant, one investigator, two family court investigators or social workers, 3 legal
secretaries and one office assistant. Kim Carlson has run a spread sheet with the financial
1mpact of the stafﬁug necessary to cmnply with ABA standards. 1 have attached it for
I'CV!EW

The current budget for the APD office is $1,601,633.16. There would be an
increase of $1,778,658, for staffing alone. There would also be the additional expenses
. associated with the necessary equxpment for the staff, i.e. computers, phones, furniture

and supplies. With five investigators, at least one additional car would be necessary. Add
in the professional dues, training and seminars, and books, and the addjtional cost would
"be about $100,000. This does not take into account the additional space that would be
neccssary to house a staff of this size; the current location of the APD’s would not be
sufficient for that kind of expansion, Nor does it take into account the addition of a
mitigation speciglist, which also may soon randated by the Nevada Supreme Court.

If you have any questions, please let me know.
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Supreme Court Order
ADKT No. 411
Estimated Cost Impact on Contract Counsel

-~

- Assumptions:

¢ Curent appmximate cost paid per case under the ex1stmg Bell Comract $500
e Estimated cost impact on indigent defense:

Department - Current ~ Proposed Percent Change
Public Defender : $7.1m : $9.5m ' '
Alternate PD 1.6m 34m .
TOTAL $8.7m _ $12.9m Approx. 150%:

Therefore, the impact of the adoption of the proposed caseload hm1ts on the contract
- attorneys would be:

- $500 per case
x 150 % (PD and APD total change in costs)
$750 per case

x 850 cases (500 cases increased by 1.7x based on the experienced increase |
‘since the start of the Bell contract)

$650,000 total approximate cost of counsel
100,000 other defense costs
$750,000 TOTAL ESTIMATED COSTS
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ESTIMATED ANNUAL COSTS
OFTHE
IMPLEMETATION
L OF |
SUPREME COURT ORDER ADKT NO. 411

Estimated Annual Impact by Deparnﬂent

Public Defender . $2,600,000.00
Altemate Public Defender o o  1,800,000.00
Contract Counsel : _ 750,000.00
Sheriff's Office (Detention costs of ECR) 3,000,000.00
District Attorney | /3,000,000.00

Total | | $11,150,000.00



