41)/47 44/

Assessment of the Washoe and Clark County, Nevada

Public Defender Offices

Final Report F E L E D |

JUL 132008

Prepared By:
The Spangenberg Group

and the Center for Justice, Law and Society at George Mason
University

July 1, 2009

/10 -2 1717



Contents

Section . Introduction to the Report.........ccoecviviiiiinceiniiiiiicn e dereete e te 4
1.1 BACKEIOUNA .....coiviiciiie ettt sn s cies et st e sns s e s san e as e s ag e e s s b e e s sb e sb e tnsseemsntenassnes 4
1.2 The Nevada Court SYSEIM ......cccvieiirerrereereierserenreieeeseeenestess e trseearscrsssseras st asesos nsscesssessensines 6
1.3 Public Defense in NeVada......co.vvceirriieriereininiieresienene et es s sns s esanesassen R 7

Section II: Site Visits in Clark County: Observations and F INAINES ..o s 9

Sectio,rl IIL: Site Visits in-Washoe County: Observations and FIndings ........cccivvinninernninniinn 15

Section IV: Methods of Calculating Weighted Caseload Standards.............co.oivmivecvnnininnnn, 20

4.1  Measurement Methods Employed by Public Defenders to Develop Caseload Standards........... 20
4.2 Clark & Washoe Weighted Caseload Study Methods ...........ccvuniimiiiiniiiinninn 21

Section V. Clvarkv County Time Keeping Analysis .....c..coeoimiiiriniiiiniine e .27
T O (o T O OO PO P PO RO TP PP PUPI PP PP P PP TR I TS 27
5.2 SUPPOIt SEATT ... e e e e 31
5.3 WOrKIOad ANAlYSIS....c.oereirieniiereniiiesieiiereeerentesrenreecsnsssese s s sesretesnesssse st asseasssseesesnenionsissessisrssnes 34

Section V1. Washoe County Time Keeping Analysis ..o i 38
0.1 ATLOTTIEYS . cuiiiiiireriee et e rere ettt rere s s e e b et ea e e be s e ER S e bR abes SHa RS a R s e s e e s st et s et e e e e 38
6.2 SUPPOIt STATT......vvevveerveeceeeenseesssseessee s sssessresseseesece JE—— e S R Y)
6.3 WOrKIOAA ANALYSIS....ccrirceeriiiierrrirerieeesreeeeeer e e st sre s sersrbcone s sb s s re s s e s e s s e sraene s srn e be e n e e cr e s b s an et n 44

Section VII: DISCUSSION ..ouiiriireiiiiii ittt et stk e bbbt et s 49

Section VIII: Conclusions and ReCOMMENAAIONS ..........cvorueevrimesenceiririessimerssssmsessssssssassssssssssssssenseinsi 91



Acknowledgements

The Spangenberg Group and the Spangenberg Project at George Mason University wish to
express their sincere gratitude to the staffs of the Public Defender offices in Clark and Washoe counties
for their patience, cooperation and assistance throughout the course of this study. The research team also
thanks county and court personnel in both jurisdictions, who were cooperative and responsive to requests
for information throughout the study.



Section I. Introduction to the Report

1.1 Background
The state of Nevada relies on a mixed system of representation, using county public

defenders, state public defenders and contracted private counsel to provide representation to
indigent defendants as required by the Nevada and U.S. Constitutions. NRS 260.010 requires
counties with populations over 100,000 persons to provide public defenders to indi gént
defendants at the county’s cost. Smaller counties with populations less than 100,000 persons
have the option of providing county-based public defenders, contracting with private-bar
attorneys, or using the state public defender system. Clark (Las Vegas) and Washoe (Reno)
counties are the only counties in Nevada with populations over 100,000 and are, thus,
responsible for providing indigent defense services at the county level without much state
assistance.

Nationally, counties with lower sources of revenue may have to dedicate a far greater
portion of their limited budget to defender services than counties with better funding. For
instance, crime rates frequently tend to increase when there is a high level of unemployment.
Thus, at a time when tax-revenues may be down due to depressed real estate prices and people’s
departure from the community, the criminal justice system is expected to increase its workload.
A county’s revenue base may also be strained during economic downturns because of the need
for increased social services, such as indigent medical costs. In addition, counties must provide
the citizenry with other important services, such as public education. With such cdmpeting
services, a county may fail to provide competent and effective indigent defense services
compared to other counties in the state. Thus, the economic disparity among counties in a state
can threaten the notion that defendants are afforded equal justice before the courts of the state.

Given the various methods of providing indigent defense services within thé‘é‘tkatve,‘ the
potential influence of economic conditions, and the lack of state support available to Clark and
Washoe counties, there is a risk of inconsistent and inadequate representation. Beginning in the

fall of 1999, The Spangenberg Group (TSG),' a nationally recognized criminal justice research

' In February 2009, The Spangenberg Group joined George Mason University to create The Spangenberg Project.
Although George Mason researchers assisted in the completion of the present report, the content and conclusions are
based on the research of TSG.



and consulting firm, conducted a study of indigent defense in Nevada on behalf of the
Implementation‘ Committee for the Elimination of Racial, Gender and Economic Bias in the
Criminal Justice System. The study was sponsored by the ABA-BIP program and the U.S.
Department of Justice, Bureau of Justice Assistance, State Commission Project, and included on-
site visits to Clark and Washoe County, in addition to analyzing available secondary data
pertaining to indigent defense throughout the state. The report was presented in December of
2000 and concluded that there were several problems with indigent defense services in Nevada,
including: an absence of independence of the defense function throughout the state; the lack of -
state-wide standards and oversight regarding the provision of indigent defense services; the ]aék
of comprehensive and reliable indigent defense data; a disparity in the provision of indigent
defense between urban and rural counties; and high workloads of indigent defense providers,
particularly in Clark and Washoe counties, which negatively affected the rights of indigent
defendants throughout the state. The report recommended that the state of Nevada begin
assisting counties in providing funds for defender services and establish an indigent defense
commission to oversee services and promulgate minimum standards for indigent defense
throughout the state. “

" In 2003, the National Legal Aid and Defender Association (NLADA) completed an
evaluation of the Clark County Public Defender Office. The corresponding final report
highlighted the severe case overload experienced within the county, concluding that the office
has been “historically understaffed and there is a serious crisis in adult felony and misdemeanor
representation” (NLADA, 2003, p.ii). Consistent with TSG’s findings in 2000, the NLADA was
concerned with the structure and funding mechanisms within the state regarding indigent '
defense; although the lack of state support is a significant issue, NLADA concluded that it does
not reach the level of a Sixth Amendment violation. In an effort to increase the standard and
quality of representation, the NLADA recommended Clark County develop performance
standards.

Acting on the recommendations of these and other reports, the Nevadé Supreme Court
convened the Indigent Defense Commission in April 2007. The Commission was tasked with
examining and making recommendations regarding the delivery of indigent defense services in
the state. The Commission’s first report was issued in 2007 and its first order, ADKT 411 was

issued on January 4, 2008. Following a series of subsequent orders, ADKT 411 became final in



April 2009, making comprehensive changes to the state’s indigent defense delivery system.
These included: (1) preparing a statewide standard for determining indigency; (2) instructing
each judicial district to formulate and submit for approval a procedure for the appointment of
counsel that is independent of the judiciary; (3) requiring performance standards for court-
appointed counsel; (4) ordering several large jurisdictions to conduct weighted caseload studies;
and (5) fdrming.a permanent statewide oversight body. The performance standards for court-
appointed counsel included detailed performance standards for felony, juvenile, appellate, andv |
capital cases, which were to be imposed in the future. This order also called for a weighted
caseload study in Clark and Washoe counties to determine the appropriate public defender
caseloads once those standards had taken effect.?

In February 2008, Washoe and Clark counties issued a Reque;;t For Proposal (RFP) to.
assess each county’s workload and recommend a reliable and manageable caseload standard for
each county. After a competitive bid process, TSG was awarded the contract to conduct a
weighted caseload study. TSG proposed a methodology that included both onsite field work, a
detailed time-keeping period, and informed analyses of the time data.

In the report that follows, TSG describes the methods and findings of the weighted
caseload study. Sections Two and Three document the site work observations and findings in |
Clark and Washoe counties, respectively. Section Four describes the methods employed by TSG
in the time keeping phase in detail. Sections Five and Six present the analyses of time data
collected. Section Six discusses the findings in the context of national standards and other
weighted caseload studies. Finally, a seventh section summarizes this study’s conclusionsand
makes recommendations for improving indigent defense services delivery in Clark and Washoe
counties. The remainder of this introduction provides an overview of the court structure and

system of public defense in the state of Nevada.

1.2 The Nevada Court System ,
The criminal justice system in Nevada operates on several different levels Two types of -

courts operate and are funded at the local level: Municipal Courts and Justice Courts. The

Municipal Courts address misdemeanors, small claims (under $2,500) and ordinance violations

? As described later in this report, the standards have only recently been imposed. As aresult, a caseload study
cannot adjust directly to the new standards, as attorneys are only now learning what they entail. National standards

and practice are instructive in understanding what will be necessary in Nevada to reach the new standards set by -
ADKT 411/ . .



that occur within the city limits of incorporated municipalities.”’ There are 17 incorporated =
towns or cities in the state. Justice Courts handle misdemeandr cases, traffic violations, .and
various civil claims. Justices of the peace preside over féldny and gross misdemeanor
arraignments. The Justice Courts further conduct preliminary héarings to determine if sufficient
evidence exists to hold criminals for trial at District Court. There are 48 Justice Courts
throughout the state with eleven located in Clark County and four in Washoe County.

There are ninbe District Courts in Nevada which have jurisdiction over all legal disputes,
including criminal, civil, family, and juvenile matters. The judges at the District Courts also hear
de novo appeals from Justice Courts. Attorneys report and the results of this study confirm that” -
cases in District Court require more time than those in Justice Courts, as the former entail
motions and are generally more complex. Judges are chosen in nonpartisan elections.

The Nevada Supreme Court is the highest court in the Nevada judicial system and has
mandatory appellate jurisdiction over decisions of the District Courts. There are seven justices
who are elected to six-year terms, with mid-term vacancies filled by the Governor through
appointment. Nevada is one of only a few states that do not have an intermediate appeliate court,
Instead, current appellate practice involves a fast track system for criminal appeals that was
designed to address growing backlogs. There are two three-justice panels with rotating
membership-that hear a great number of the appeals filed in Nevada. In addition, the Nevada
Supreme Court suffets from a demanding caseload and is one of the most overloaded courts in

the country.*

1.3 Public Defense in Nevada
As mentioned previously, Nevada relies on a mixed delivery system. Based upon TSG’s .

most recent S0 state expenditure data for 2005, Nevada stands 25th in the nation regarding total
per capita spending on indigent defense. More than 50 percent of the state’s indigent defense
system is funded by counties. In Nevada, there is an ongoing effort by the National Association
of Counties and the Indigent Defense Commission to establish a state-funded indigent defense
system. A bill was introduced in the 2009 legislative session to extend the state public defender
office to include Clark and Washoe counties and require the state to provide funding, but that bill

died in committee. At this time, only smaller counties may use the state public defender office

? About the Nevada Judiciary. Available online: http:/www.nevadajudiciary.us/index.php/about-the-nevada-
judiciary.html
* National Center for State Courts. 2005. State Court Caseload Statistics: Annual Report 2005.



and they must pay 80% of the costs, otherwise they must fully fund their own county system.’

As of 2005, Nevada provided less than 3% of the total costs of indigent defense in the state.sk

> Justice Denied. http://tcpjusticedenied.org/

§ ABA/TSG. 50 State Expenditure Report.
http://www.abanet.org/legalservices/sclaid/defender/downloads/FINAL_REPORT_FY_2005_Expenditure_Report.p -
df ' .



Section II. Site Visits in Clark County: Observations and Findings

TSG researchers conducted site visits and interviews in Clark County, Nevada between
July 28 and July 31, 2008. They spoke with members of the Clark County Public Defender
Office, including the Chief Defender and the Training Director, various judges, police officers,
and outside defense counsel as well. This field work was conducted to familiarize the r’ese_arch
team with the procedures and policies affecting criminal law practice for public defenders.
These visits are a critical component because they inform the researchers as to how public
defenders spend their time on case specific and non-case specific tasks. |

These interﬁews provided in-depth qualitative information regarding procedures in Clark
County, from the determination of indigency and appointment of a public defender through the
final disposition of a case. These descriptions served to inform the creation of the various time-
keeping materials. |
Indigency Determination

In the past, Clark County Pretrial Services conducted the determination of indigency. At
the time of the site visit in 2008, the public defenders had the task of reviewing a defendant’s;
information and deciding if the defendant qualified for a court appointed attorney. In cases where
the attorney was unsure, he was able to confer with the judge. At that time, there were no writtgh
guidelines for indigency. The Justice Court has recently assumed the role of indigency
determination. Following this, the Court appoints counsel and sets bail. In Alabama v. Shelton,
the United States Supreme Court held that the Sixth Amendment right to appointed counsel
applies in any case which may “end up in the actual deprivation of a person’s liberty”.” In
accordance with Shelton, the Justice Court does not generally appoint counsel if the prosecutor is
not seeking jail time. | |
Public Defender Staffing

The Clark County Public Defender office handles felonies, gross misdemeanors,
misdemeanors, juvenile delinquency, capital, and appeals cases. Those cases involving

individuals with mental health needs are contracted out. The office does not represent defendants

” Alabama v. Shelton, 535 U.S. 654 (2002).



in The City of Las Vegas Municipal Court, which hears cases involving offenses that occur
within the city of Las Vegas.

The Clark County Public Defender Office has 180 full-time employees; a Public
Defender, an Assistant Public Defender, 102 attorneys, and 76 support staff. The office has seen
significant growth in the last decade. As of 2000, the office employed 70 attorneys; it has since
become one of the largest law firms in the state. The office uses a relatively new system of
attorney classification, with associate attorneys, attorneys, and senior attorneys. The attorneys at
the Clark County PD are on the same pay scale as the county prosecutors, with starting salaries
in the mid $60,000s. It is estimated that over thirty percent of the attorneys make over $100,000. ;
While the county used to provide public defenders with a longevity package after serving for a
certain period of time, this practice has ended which has led to greater turnover in the office and
thus more work spread across fewer experienced attorneys.

Despite these new hires, the office has not kept pace with the overall growth in Clark
County, which had an increase in population of over 65 percent between 1990 and 2000.® This -
influx has led to an overall increase in the number of defendants and cases assigned to the PD in
recent years.

Clark County PD attorneys are divided into “track teams,” with each team assigned to.
cases from a particular courtroom. Members of the track team are appointed to a case at the
initial arraignment, and represent the client through conclusion at trial. The office has additional
teams devoted to particular specialties, including those assigned to juvenile court, homicide
cases, sexual assault cases, and appeals. Each team consists of one chief, between five and eight
trial attorneys, an investigator, and a legal secretary. The Clark County Public Defender Office
also employs sixteen in-house investigators, classified as level I, II, or special investigators.

The sexual assault team, in particular, has had to turn away cases due to a lack of resources, and
statistics from the office report that attorneys who are not on the team have had to work on these
cases.

In addition to its qualified attorneys, the Clark County PD staffs a talented group of 76
suppoﬁ staff, including the investigators and office specialists. There are seven social workers,

including one who serves as a mitigation specialist. The office does not currently employ any

8 (http:/quickfacts.census.gov/qfd/states/32000.html).
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paralegals, who could assist with the overwhelming workload. It does employ a small number of
law clerks, some of whom are on track to be hired as attorneys as positions open up.
Training

In recent years, the Clark County PD has instituted an in-depth training program for new
attorneys. The head of the program has a great deal of knowledge and organizational skillé, with
over ten years of experience in the office. The training program typically lasts five weeks and is
conducted at least two times per year, coinciding with the bar results. In addition, the head of the
program has access to the necessary technology and equipment to conduct different types of
trainings. |

The Clark County PD office is also a certified CLE provider, offering enough courses
each year to meet each attorney’s annual requirement. In addition, every tWo years, the office
holds a retreat for its attorneys, which includes both team building exercises and CLE courses.
In past years, some of the attorneys at the Clark County PD expressed concern over the quality of
representation provided by their peers, noting that the problems ranged “from attorneys’
complete abdication of responsibilities, to disrespectful treatment of clients, to benign neglect”.’
Based on conversations with individuals at the office as well as outsiders in direct contact with
the attorneys, the situation has improved substantially. There is still concern, however, that the
attorneys at the PD do not have sufficient time to engage in the necessary steps and procedures
involved in each case, though this no longer appears to result from a lack of concern or interest.

A local judge expressed concern over the inability for new attorneys to gain trial |
experience due to low trial rates in District Court and the absence of jury trials in Justice Court.
In 2000, the Clark County Public Defender explained that he assigns some serious cases to less
experienced attorneys as a way to train them and give them trial exposure. This was justified by
the low trial rate, which he agreed does not offer young attorneys trial exposure for less serious
felony and misdemeanor cases. N
Contflict of Interest Cases .

The Clark County PD does not have a written conflict policy; rather the office follows
rules outlined by the Nevada Supreme Court. The Nevada Code fegarding attorney conflict of

interest, Rules 157 through 162, mirrors national standards established by the American Bar _

®(NLADA, 2003, p.17)



Association, though TSG recommends that the office incorporate these standards into a writte'ri
office policy.

The office conducts conflict checks, though the procedure is made more difficult by the
means through which the office and the District Attorney count cases and file charges. The
Nevada court system works with three different case management systems, as the District
Courts, the Justice Court, and the Municipal Courts each uses its own system. Further,
prosecutors do not always charge each co-defendant in a particular offense with sufficient
identifying information to allow the PD to determine conflicts of interest in a timely manner.

For cases that are conflicted out, each track team in the office has three outside contract
attorneys who accept the cases. The Altefhate Public Defender also handles conflict cases from
the PD, but focuses only on capital cases. |

‘In interviews with TSG staff, the Clark County Public Defender Training Director
admitted that in the past, the Clark County PD was criticized by local criminal justice
practitioners for presenting too many superficial conflicts, but the public defenders are working
to change this practice. The office has a conflict rate ranging between 10 and 13 percent. This
number is within the range of conflict rates typically seen at public defender offices, especially
since the Clark County Public Defender handles a much higher ratio of felony to misdemeanor
cases than is typical of most public defenders, as they do not appear in municipal courts. In turn,
this conflict rate is not of concern to TSG researchers. Conflicts are more likely to arise in more
serious cases. There are instances where conflicts are not immediately.caught by the office. In
these cases, an attorney is appointed and continues to work on a case until the conflict is noticed,
thus consuming both time and monetary resources.

Case Processing | .

’ The public defenders at the Clark County PD regularly engage in video arraignments
whe_n their clients are in jail. While video arraignments are widely used throughout public
defense practice due to cost savings and increased safety, the practice can be problematic as it
limits the ability of the attorneys to engage in private and confidential discussions with their
clients during the proceedings. It is essential that Clark Counfy public defenders are provided an
opportunity to meet with their clients in a confidential setting. It is more desirable that they be

present with the clients at the jail, rather than in the courthouse, though this still places

12



confidentiality at risk as the conversations tend to take place within earshot of other individuals
in the holding cell. This issue requires additional attention in Clark County. |

The preliminary appearance must be within fifteen days of the arraignment or first -
appearance. If the prosecutor does not file a charge at the first appearance, the Justice Court will
set the case for several days to allow for the charges to be filed. These practices can cause delays
in the appointment of counsel, as the public defender office is only appointed after charges have
been filed. "

Public defenders in Clark County report that prosecutors overcharge cases. In addition to
plea bargains to lesser charges, public defenders say that many cases are dismissed outright |
before reaching the District Court. A typical situation involves a felony case of domestic
violence in which the state is unable to produce the alleged victim. This situation is not uhique
to Clark County, although it appears from the results of this study that, especially for the lowest
level felony cases, this practice may be in excess of the norm. Further investigation is necessary
to establish its extent. _

There are 24 full time judges in Clark County, and it is estimated that less than one
percent of felony and gross misdemeanors go to trial. In their 2000 report, Indigent Defense
Services in the State of Nevada: Findings and Recommendations, TSG researchers noted that a
low trial rate can limit the professional growth of defenders, who lose the opportunity to develop
the necessary skills and experience to argue a case in court. Over time, the quality of
representation can suffer. Due to their high caseloads, attorneys at the Clark County Public
Defender Office might be favoring a tendency to plea bargain as opposed to proceeding with
cases in court, which consumes more time and resources. In fact, the 2008 interviews with jﬁdges
throughout Clark County revealed their concerns that the public defenders are not aggressive
enough in taking cases to trial, and instead tend to plead them out. '

The low trial rate in Clark County, however, may also be attributed in part to the’complex
interactions between various criminal justice agencies involved in processing a case, and the
District Attorney is atfempting to increase the trial rate and expects his prosecutors to go to trial
at least five times per year in the future. An increase in the trial rate would significantly impact
the workload of the Clark County Public Defender Office.

1°Of note, this practice may implicate Rothgery v. Gillespie County, 128 S.Ct. 2578 (2008), which holds that a
criminal defendant's Sixth Amendment right to counsel is triggered by his initial appearance before a judge whether
or not a prosecutor is aware of or involved in that appearance.

13



Despite their concerns over the low trial rate, the judges TSG researchers spoke with
seem pleased with the performance of the public defender office and note dramatic
improvements in the last several years. This has been attributed in part to increased and better
quality training. Based on court observations, attorneys from the public defender office seem to
be well prepared for their cases in court.

Summary 7

The above information gathered through interviews with individuals at the Clark County
Public Defender Office and other criminal justice agents provides a detailed introduction to the
office and its work. Both staff members and attorneys at the Clark County PD seem competent
to complete their work, though details about case processing reveal they may riot have adequate
time to address their duties as charged. This information has served to inform the creation of the
various time-keeping instruments used in this study, and provides context to the data that was

gathered.
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Section III. Site Visits in Washoe County: Observations and Findings

Site visits Were conducted in Washoe County on July 31 and August 1, 2008, with
additional phone interviews held around the same time. TSG researchers spoke with various
court administrators and coordinators, judges, and clerks, as well as the Washoe County D,istrict' -
Attorney and a County contract attorney. ‘.
Indigency Determination

Pretrial services, a function of the court, handles the screening of defendants for ‘
indigency and financial eligibility. Court Services reviews individuals for release, and judges
have a great deal of discretion in the determination of release for those individuals held for
misdemeanors. . ‘
Public Defender Staffing . _

The Washoe County Public Defender Office has nearly 60 full time employees,‘withl33
attorneys, 8 investigators, a mitigation specialist, and 17 support staff. The attorneys work in
teams, with a Chief Deputy Public Defender mentoring and supervising each one. The Chief
Defender benefits from an extensive history in defense work, and was appointed by county
commissioners. ‘

Although the Washoe Counfy PD hired additional investigators in the past year, it seems
communication between them and the public defenders can be lacking. Interviews with
investigators reveal that they are often not notified and are thus unaware when cases have.CIQSéd.
Thus, they may continue working on a case after the final disposition, thus cons_uming extra time
and monetary resources. In some instances, when an investigator is unavailable, the attorneys do -
not have enough time to conduct their own investigations, forcing them to rely on the police
report and the word of the District Attorney. This is of concern, as the public defenders strive to |
provide the best advocacy possible and seek the time to do so.

The attorneys at the Washoe County PD represent not only indigent individuals involved
in criminal cases, but also those in juvenile delinquency cases, involuntary commitments, parole
violations, child support, termination of parental rights cases, temporary protection order
violations, abuse and neglect cases, and other family court matters. They also handle their own

direct appeals.



Training o
| Fairly recently, the Washoe County Public Defender Office hired a full-time trainer to
present seminars to staff on current issues related to indigent defense. The Washoe County
Public Defender Office also sponsors an in-house scholarship program for the National Criminal
Defense College, which provides extensive training. The investigators at the Washoe County PD
have a great deal of experience, and though they have not attended many training conferences,
they are able to do So. It is important that the office continue to provide training to both the
attorneys and the support staff, |

Conflict of Interest Cases

The Alternate Public Defender Office, created in March of 2007, accepts conflict cases
and staffs the Adult Drug and Mental Health Courts . There are nine attorneys in the office, who
are available to serve individuals facing felony, misdemeanor, juvenile delinquency and ’
termination of parental rights cases. Interviews reveal that several judges in Washoe County
believe that the alternate defender is doing an excellent job handling its cases.

In other cases of conflict, a group of approximately twenty-five contract attorneys, led by
the Appointed Counsel Administrator, represents defendants. These are attorneys working under
contract to the county, which provides counsel both on a flat fee and on an hourly basis for Class
A Felonies (those which carry the possibility of life sentences).

There is an additional contract system that allows private attorneys to be on a panel that
receives other cases from the county. A selection committee for choosing the contract attorﬁeys
is made up of individuals at the Washoe County Public Defender Office as well as private
attorneys. These attorneys handle only misdemeanor, gross misdemeanor, felony, juvenile and
family court cases. They do not receive class A felonies or homicides, though the Lead Contract
Counsel believes they are qualified to do so. The contract attorneys receive a flat fee for each
case, which varies depending on the case type. The reliance on a flat fee can reduce incentive to
spend sufficient time on a case. In recent years, the Lead Contract Counsel has noticed a |
decrease in the number of cases conflicted out by the public defender office, and believes the
office has tightened its policy. |
Case-Tracking

The Washoe County Public Defender Office and Alternate Public Defender Office use a

case management system built by the county, with individuals at IT Services working to make
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improvements to the in-house data system. Attorneys at the Washoe County Public Defender
Office have access to the system to view case information, although they cannot make any
changes as the secretaries have control over data entry. County IT staff were very responsive and
cooperative with TSG’S requests for reports from the system, and made prompt modifications to
the system such that TSG could determine the case type of each disposition according to the
categories selected for the time study. ‘

Case Processing

Until recently, the public defenders were not present at arraignment, seemingly due to
their high caseloads and thus limited time. As a result of the attorneys’ busy schedules, one of
the Justice Courts has instituted a non-event calendar for client meetings, which enables public
defenders to meet with their clients without going to the jail.

Although Washoe public defenders have begun to appear at arraignment, the District
Attorney’s office has been vocal in protests against it, arguing that pretrial services has already
conducted an investigation. The prosecutor is not usually present unless the office is seeking a
continuance due to a-delay in filing the charge. Throughout interviews with Washoe-County
judges, they noted their suspicions that the public defenders were not meeting with their clients
prior to the court appearance. Because of this, they expressed some concern over the attorneys’
ability to advocate for their client to achieve the best possible disposition.

Between ten and forty-five cases per day undergo video arraignment from the jail.
Frequently, however, the complaint is not yet ready, and a continuance is ordered. Public -
defenders are often present at these arraignments. The public defender is appointed at
arraignment, and the attorneys typically meet with their clients at the preliminary hearing. Some
of the judges in Washoe County feel there are too many continuances, and that the publivc
defenders should meet with their clients ahead of time. '

Prior to the preliminafy hearing, public defenders receive case files, including the
indigency determination, the probable cause sheet, and a schedule of pending court dates. The
attorneys have the option of rejecting a case within seventy-two hours of receipt. There is not
open file discovery; the attorneys are required to request discovery, which includes police
reports, a rap sheet, signed witness statements, and can include audio or video witness
statements. Both the prosecutors and the attorneys at the public defender office are responsible.

for subpoenas for their witnesses. Defense attorneys often file pretrial motions, but there is not a
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form program, and thus attorneys are responsible for the creation of motions from scratch. This
can be time-consuming, and the office might want to consider developing a documeht bank for
various motions or have County IT develop document generation as part of the case management
system.

If there is a mental health concern, the public defender raises the issue at the preliminary
hearing. If the defendant is found unlikely to be competent, defense counsel takes the issue to the
Justice Court. Once a District Court judge orders a competency evaluation, the inmate is
transported to the hospital for the evaluation. After an inmate is returned to the jail, there are
delays in havingvthé case reset to Justice Court for arraignment or a preliminary hearing.
Seventy-five percent of preliminary hearings are continued for between thirty and sixty days.
Many preliminary hearings end in counter pleas. This practice allows defendants to plead guilty
to a misdemeanor without appearing before a judge. At the Reno Justice Court, however, counter
pleas are not perm'itted for domestic violence cases, DUISs, possession of marijuana, and other
violent offenses. Counter pleas are of some concern to TSG researchers as it is uncertain whether \
defendants always engage in a true colloquy with the judge and that they fully understand the
consequencés of the plea. If transferred to District Court, defendants face a second arraignment,
which is handled by the Public Defender, the Alternate Public Defender, or private counsel who
serve on conflict cases. |
Specialty Courts

There are several specialty courts in Washoe County, including a drug court, a juvenile
~drug court, and a mental health court, each intended to reduce recidivism. Statistics show that .
individuals who pass through the various specialty courts do in fact have lower recidivism rates
and other beneficial outcomes as a result of their participation. One county official expressed
concern over the workload of the primary specialty court public defender, as she seems to be
overwhelmed, covering 1,000 cases and regularly working ten to twenty hours of overtime per
week. Washoe County lacks therapeutic programs and halfway houses that would enable
defendants to avoid the criminal justice system, so these courts serve an important function in the
county.

Washoe County’s Early Case Resolution Program (ECR)
In the past, the prosecutor’s office in Washoe County had an early resolution program,

which enabled cases to be resolved without a preliminary hearing. There was concern, however,
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within the Washoe County Public Defender Office as it was not clear whether thé attorneys

could work with the early resolution program without conducting a thorough investigation,
receiving full discovery, and obtaining a complete criminal history. The attorneys noted that their
clients frequently entered pleas before investigation and discovery, thus leading to quick
outcomes at the expense,of' quality representation.

Approximately 35 percent of cases filed were resolved using the program. Although the
program was intended to eliminate non-serious cases from the courts, several serious felonies
went through. In part due to the ECR Program, only a small percentage of cases proceeded to -

-trial each year in Washoe County. Although ECR programs can bring efficiencies to the
criminal justice system, TSG has evaluated many similar systems throughout the country and ‘is
concerned that there is a substantial risk that quality representation may be compromised, |
especially when they are used simply as a relief valve for a criminal justice system that is
experiehcing high caseloads. »

Summary

The Washoe County Public Defender Office and Alternate Public Defender Office
benefit from strong relationships with other agencies in the criminal justice system. The above
information on the Washoe County Public Defender Office provides an understanding of the
office and its functioning in an attempt to address the results of the time-keeping study. It further

helped in the creation of the study materials.
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Section IV. Methods of Calculating Weighted Caseload Standards

It is now well’documented that detailed caseload standards are an effective management tool for
public defender offices. As data tracking methods have improved, an increasing number of public
defender offices have consulted with research entities to develop caseload standards. As such, offices
have found it difficult to justify increases in budget and staffing without reliabie data and detailed
- caseload standards. In fact, as early as 1986, many statewide and local public defender agencies had_
recognized the importance of developing accurate and reliable caseload standards, in large measure
because the funding sources, state or local, have demanded that the program become more accountable as

requests for funding are made year to year."!

4.1 Measurement Methods Employed by Public Defenders to Develop
Caseload Standards
In a paper entitled "Public Defender Caseloads and Common Sense," Professor Richard J. Wilson

(then of the City University of New York School of Law) described three basic methods used by public
defender offices td develop caseload standards. This paper was based on a joint study that he and the
Jefferson Institute'? carried out for the National Institute of Justice entitled, "Case Weighting Systems: A
Handbook for Budget Preparation.” Professor Wilson identified the three systems as unit-based, time-
based and open file. -

The unit-based system is an attempt to establish a maximum number of cases that one public
defender attorney can reasonably be expected to handle in a given year. The best example is the
standards developed by the National Advisory Commission on Criminal Justice Standards and Goals,
discussed earlier in this report. Some 26 years later, the NAC standards are still the only nationally
promulgated numeric standards governing defender office trial and appellate caseloads. It is significant to
note that these standards were developed exclusively by attorney estimates. |

The second system identified is the time-based system. Under this method, public defender
attorneys report the amount of time that it takes them to perform specific tasks on various kindé of cases,
from intake to disposition. Public defender offices have conducted studies to measure these activities
both through attorney estimates alone and through a more extensive case-weighting process, which

involves filling out contemporaneous time records.

"' Spangenberg, R. for the National Legal Aid and Defender Association. National Survey of large trial and
appellate public defender programs.
A consulting firm based in Washington, DC.

20



The third method that public defenders have used to control caseload is to establish a total -
number of open cases to be handled by any public defender attorney at any one time.

Based upon more than a decade of work in the field of public defender caseload/workload
measures, TSG feels that any reliable caseload study must be empirically-baséd in order to assure
reliability both for public defender management and the funding source. There are two acceptable
methods to achieve these results: the Delphi Method and the Time Record-Based Case-Weighting
Method. The most reliable method, which is the one chosen for the Clark and Washoe study, is the case-
weighting meth_od using contemporaneous time records. This method, because it relies on quantitative
data, is reproducible and statistically sound. Less reliable, but used in the past because of limited time
and resources, or becau.se quantitative data was not available, is the Delphi method. The De]phi xﬁethod
uses the opinions of a group of experts, after a series of structured surveys, to draw conclusions. fhis is
loosely how the NAC public defender caseload standards were established.

‘ " The case-wei ghting method used in this étudy is one in which detailed time records are kept,by
public defender attorneys over a given period of time, typically ranging from sevento 13 weeks. The
time records provide a means by which caseload (the number of cases a lawyer handles) can be translated
to workload (the amount of effort, measured in units of time, for the lawyer to complete work on the
cziseload). In the broadest context, weights can be given to the total annual caseload of an office to
compare to the next year's anticipated volume of cases.

When accurate time records are kept of attorney time expendedqikn each case, the translation of

- projected caseload into projected workload can be accomplished with some assurance of precision.

4.2 Clark & Washoe Weighted Caseload Study Methods
TSG proposed a methodology that included both onsite field work, a detailed time-keeping

period, and informed analyses of the time data. While this section describes the methods used to develop
the weighted caseload standard for each county, the site work described in the previous chapters was
fundamental in designing and implementing these methods. In addition, discussions with staff attorneys
and support staff on site enabled the team to begin designing the daily activity log to be used in'the time
“keeping portion of the study.

Collecting Time Data

To collect the data needed to measure workload, or the amount of work required per case, public

defenders and support staff need to account for their daily work-related activities. As such, during the
onsite interviews, attorneys and support staff were asked to identify specific case types and activities that
are important in their everyday work. This information was used to create draft daily activity logs for both
attorneys and support staff. The draft daily activity logs were converted-into a web-based dataventrvy

application used to collect the time data. Each attorney and support staff member was assigned an
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identification number used to log into the online timekeeping database. This identification number
ensured anonymity; participants were instructed to use this number, and not their name, on their daily
time sheets. Only one member of the TSG consulting team, David Newhouse, kept the list that cross-
referenced participant names with identification numbers. ’

Participants were asked to log on each day and track their daily activities, from their first Work—
relatéd activity of the day until their last work-related activity of the day over the 12-week time keeping
period. Individuals tracked their times on weekdays, as well as on any weekend day or holiday that they
worked. For each work related activity, the web-based application asked participants to capture: the start
- and end time for each activity, the Case Type Code and the Activity Code for the work they were
ﬁerforming, an Enhancer Code-for any enhancer associated with the case, a Court Code for the court in
which the case was currently pending, the Case Type Code for any associated probation violation that was
associated with the primary case, and, if the activity resulted in the disposition of the case, the.Court Case
Number of the case as well as a Disposition Code corresponding to the type of disposition. Support staff
time sheets were designed to capture only the start and end time, Case Type Code and Activity Code for
each activity. Additional Case Type and Activity codes were developed for support staff to account for
work performed on cases where the case type was unknown and for activities that were specific to their
job function.

A pilot test was conducted from September 10 through the 12th, in which 25 attorneys and 18
support staff participated. The pilot test asked the participants to consider the ease of using the
application, the instruction manual, and the website, generally. Pilot participants provided comments on
the application and modifications were made to capture all daily activities and to ensure ease of use. The 'v
website was designed to ensure participants could not leave any gaps in-time entered, enter overlapping
time, or enter case type or activity codes that were invalid. The web-baséd application also containéd
links to a variety of materials, including a help link, updates and notices, frequently asked questions, and-
individual summary data that provided participants with a review of the time entered each day.

Training sessions were conducted for attorneys and support staff in each county. ' Two attbrney
sessions and two support staff training sessions were held in each county. Training sessions introduced
instruction manuals on time keeping, previewed the web-based time keeping application, and provided
detailed guidelinés on how to enter time. Hard copy daily activity logs were provided to staff for
recording throughout the day and later entry to the web-based time keeping application. TSG also
reviewed the mechanisms employed to ensure anonymity. TSG researchers feel strongly that this is a

very. important feature of time keeping, as accurate reporting is essential to the validity and applicability

" Clark County training was on September 22" and 23", Washoe County training was provided on September 24"
and 25", :
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of a weighted caseload study. The training sessions were very well attended, and the sessions in Clark
County were recorded for those who were unable to attend. TSG provided participants with several
methods for contacting TSG staff if they needed further assistance during the time keeping period. The
contact information included a toll-free office phone number, a mobile phbne number, an email address, .
and a help web-link. |

The Time-Keeping Phase

The time keeping phase began on September 29" and concluded on December 19", Time-
keeping entries were monitored by TSG researchers on a daily basis. Any irregularities or missing data
were noted and participants were contacted via email and telephone to resolve the issue. Early on in the
time keeping process, TSG was informed that attorneys were unable to keep track of each disposition as it
occurred, especially in Justice Court where numerous dispositions were likely to occur in quick
succession.. Attorneys were instructed to continue capturing Court Case numbers to fhe best of their
ability, and indicate the number of justice court dispositions during each session, and that TSG would
retrieve the actual disposition count from the case management systems maintained by the Public
Defender in Clark County and by the County IT department in Washoe County. -
Analysis of Time Data ,

All attorneys and support staff were asked to participate in the study. TSG researchers excluded
only those attorneys who did not carry a caseload, law clerks and runners. Additionally, a number of
individuals were excluded due to extended leaves of absence or failure to keep adequate time records.
Since appellate, capital and murder cases are distinctly more complex and less common than other
criminal cases, and take significantly longer from appointment to final disposition, the timekeeping period
was insufficient to draw any conclusions about workload for those case types. Therefore, the analysis
reflects only the time spent on activities in these cases, and does not discuss the current attorney
workload.

Workload is the numerical value deséribing how many cases of a particular case type (e.g., Class
1 felony, felony sex assault, misdemeanor DUI, etc.) an attorney disposes of within a year. This is
calculated using the total number of available work hours in one year and dividing that by the average

number of hours it takes for a disposition of a particular case type, as illustrated below.
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To derive the current attorney workload, one must first determine: a) the number of available work hours
in one year, and b) the number of hours per disposition for each case type. Dispositions rather than
appointments are used to calculate the workload, since there is far more known about complicating factors
’and other essential elements of the caseload being measured. Workloads are then determined byvdiyiding
the number of work hours available each year by attorney-time-per-disposition. Excluded from the
number of dispositions used to calculate workload are conflict cases, cases where the defendant rgtained
private counsel, and cases which may be considered closed but the defendant is out on a bench wérrant.‘
Substantial work-may have been performed on many of those cases, but this has been a consistent practice
in-all of the éase weighting studies performed by TSG to date. 1
The concept of “billable time” is one that is well understood in the private practice of law. The

concept has only been accepted in the public law field since the early 1990s. The types of time |
expenditures, outside a public defender’s direct client work; vary from organization to organization, and
must be calculated in every case-weighting study to arrive at the annual average “billable time” for each
staff attorney. The starting point for developing this figure is the fact that public defender attorneys 'work
40 hours per week, which when multiplied by 52 weeks equals 2,080 hours per year. Holidays, vacation,
sick time, bereavement leave, military leave, maternity, paternity, or child care leave, and any other
allowable leaves of absenée must be subtracted from this number to arrive at the number of available
work hours per year. Participants were instructed to record any time that fell into these categories under
the activity code for Time Away From Work on the Daily Activity Log. Case-weighting studies, which
are increasingly common among the judiciary, prosecutors and public defenders, build into the work week
appropriate time for training, administration, professional development, supervision and community
service as well as vacation time, sick time and other leave requirements. All of these functions are a
necessary part of the job of public defenders. | |

- All employees receive eleven paid holidays each year. Clark County employees are also allowéd
to take their birthday off. In addition, employees are entitled to a number of days of vacation time _and
accrue a number of days of paid sick time each year. Figure 1 sets out the total number of available hours
for public defenders to work after accounting for all non-billable time, including holiday, non-billable
leave and sick time actually taken. Figures 1 and 2 calculate the available attorney work hours for each .
County. There were four holidays during the time study period: Nevada Day, Veteran’s Day, and two
days for Thanksgiving,. .
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Additional activities performed by public defenders that are essential to providing quality

representation are training, professional development, community service, supervision and administration.
In order to maintain a staff of attorneys who are current on the law and aware of recent developments in

criminal practice and procedure they need to have time in their work week set aside for these activities.
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Time recorded in these areas is added to the number of hours spent working directly on cases by
attributing a portion of this time to each case type according to the percentage of timé spent on each
specific case type as a percent of total time. . |

Finally, the number of hours attributed to a particular case type is divided by the total number of
dispositions for that same case type occurring during the study period and attributable to the panicipafing
attorneys. To arrive at the current attorney workload for each case type, TSG divided the total number of -

available attorney hours by the average number of hours per case type disposition.
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Section V. Clark County Time Keeping Analysis

5.1 A.ttot*lleys
In Clar_k County, 96 of the 102 attorneys who work directly on cases, or 94% of attorneys,
- comprise the final sample and are included in the following analysis. Administrative attorneys who did
not carry a caseload were excluded from this analysis. Team chiefs, all of whom carry a caseload, were
included in the time study. In sum, the 96 attorneys included in the sample entered 40,113 hours of work ~
related time during the 12-week period. v
Table 1 displays, in hours and minutes, the total amount of time logged by attorneys by each case
type category, and the percentage of all time entered by attorneys. The only time excluded was Time
Away from Work, which was a category used to ensure that participants were not leaving gaps intime

and were submitting a timesheet for every work day.

TABLE 1:. Clark County Attorney Hours by Case Type: - i
‘CaseType . "0 _ . -~Hours. Percent of Total'
Capital 924.52 2.31%
Felony

Felony A Murder 2193:08 5.47%
Felony A Sex 3870:00 9.65%
Felony A Other 927:57 231%
Complex Economic Crime (B) 51:44 0.13%
Felony B >10 max : 2757:30 6.87%
Felony B <=10 max 4597:32 11.46%
Felony C& D 2624:59 6.54%
.- Felony E 267:51 0.67%
Felony Total 17290:41 43.10%
Misdemeanor
Gross Misdemeanor 427:17 1.07%
Misdemeanor 248:06 0.62%
Misdemeanor DUI 254:51 . 0.64%
Misdemeanor DV/DB 365:53 0.91%
Misdemeanor Appeal 13:49 0.03%
Misdemeanor Total 1309:56 327%
Probation/Parole Violation '
Parole Violation . 645 0.02%
Probation Violation 173:41 0.43%
Probation/Parole Violation Total 180:26 0.45%
Multiple Case Types: Adult - 11042:46 . 27.53%
Juvenile
Juvenile Felony or Misdemeanor 2211:03 5.51%
Juvenile Sex Offender 669:21 | - 1.67%
Violent Juvenile Offender 382:04 - 0.95%
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Certification 407:21 1.02%
Juvenile SC Appeal 187:37 | 0.47%
CHINS (truancies) - 10:33 0.03%
Juvenile Probation Violation 4846 - 0.12% |
Multiple Case Types: Juvenile : 943:30 2.35%
Juvenile Total 4860:15 12.12%
Appeals
Fast Track Guilty Plea/Other 23:28 0.06%
Fast Track Trial 322:34 | 0.80%
Non-Fast Track Guilty Plea/Other 0:15 0.00%
Non-Fast Track Trial 1171:25 2.92%
Extraordinary Writs : 0:40 0.00%
Discretionary Appeal 81:54 0.20%
Multiple Case Types: Appeals 59:56 0.15%
Appeals Total 1660:12 : 4.14%
Specialty Court
Specialty Court Misdemeanor 35:11 0.09%
Specialty Court Felony 13:37 0.03%
Specialty Court Juvenile 44:29 0.11%
Multiple Case Types: Specialty Court 15:11 0.04%
Specialty Court Total 108:28 0.27%
Non-Case Related 2736:08 6.82%
Grand Total - o b 4011343 ) 100.00%
TABLE “Clark County Attorney Hours by Activity | : Clark County Attomey Hours by Activity

- ACtiVi Grouj Percent of 'l Non Case
5 Related
Multiple [/ T—

In Court 433732 10.81% Actvies

Out Of Court 29613:21 73.82% "
Multiple Activities 3698:20 9.22%

“Non Case Related 2464:31 6.14%

_Grand Total 40113:43 £ 100.00% -

Table 3 displays the number of hours spent on each

activity, broken out by general case type category.

Only the time where a specific case type category was
entered is included in this table. A higher percentage of in court time is spent on Misdemeanor cases than
on Felony or Juvenile cases. This is consistent with the fact that more serious cases involve more

research, client contact and investigation than those that carry less serious penalties.
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Arraignment/Bond Hearing : 1.05% : 298% 1 22:19  0:48% 0:000  0.00% 239:48] 0.98%
Preliminary Hearing 428:000  2.52%4 27:040 2.07% 0:000  0.00% 0:000 .0.00%] 455:04f 1.85%
Status Check/Court Ordered Reviews 97:5 0.58%§ 34:03 2.61% 88.00] 1.88%  0:10f - 0.01%] 220:10f 0.90%
.Motions/Writs Hearing . 186:08 1.10%  10:500  0.83% 934  0.20%] 0:55 0.06% 207:271 0.84%
Trial 600:371  3.54%{ 46:59  3.60%1 4527 0.97%  0:000  0.00% 693:03] 2.82%)
Sentencing 297:12) 1.75%  26:200  2.02%) -51:36f 1.10%]  0:00  0.00% 375:08 1.53%9
Post Trial/Post-Plea Matters 8327  049% 6:401  0.51%) 10:37] -0.23%] 0:10]  0.01% 100:54] 0.41%
Dispo/Plea Hearing/Case Setting/Cal. Call | 250:34]  1.48% 58:23]  4.48% 128:59] 2.76%] 0:000 0.00%d 437:56] 1.78%
Anaya hearing (Probation) SI:38]  030%f 5261  0.42%  0:000  0.00% 0:100  0.01% 57:14 0.23%
Competency Proceeding 9:01 0.05%f . 2:32)  0.19% 1:39  0.04%] 0:000 0.00% 13:12)  0.05%
Involuntary Medication (Sell) 0:07].  0.00%{ -~ 0:000 0.00%] 0:000 0.00% 0:00{ . 0.00% 0:071  0.00%
Contempt 2:400  0.02%  1:15]  0.10%  0:0 0.00%  0:000  0.00% 3:55  0.02%
Detention Hearing 7:300  0.04% . 1:05] 0.08%4 85:26 1.83%  0:000  0.00%] 94:01] 0.38%
Diversion/Deferred Pros./Early Offer 3:58]  0.02%1 4:55|  0.38%f - 1:19  0.03%4 0:00{ 0.00% 10:12] 0.04%
Evidentiary Hearing 35:370  0.21%) 1115 0.10%  2:05]  0.04%  0:000 0.00% 38:57  0.16%
Extraditions .00 0.01%4 0:10  0.01%F 0:300 - 0.01% 0:00[ - 0.00% 1:400  0.01%
Transfer Hearing (Certification) 0:35  0.00%  0:000 0.00%f 14:59 032%f 0:.00(- 0.00%] 15:34] 0.06%
Oral Argument (Appeals) 410 0.02% 1:35 0.12%  0:000  0.00% 8:000 "0.50% 13:45] 0.06%
[n Court Total 2238:49%  13.19%] 267:23] 20.50%] 462:30) . 9.90%] 9:2§ . 0.59%) 2978:07] 12.13%
Out Of Court
Case Preparation 3175:26)  18.71%) 169:28 12.99% 950:37] 20.34% 75:39  4.71%] 4371:10] 17.80%
Document Review 1673:34 9.86% 63:1 4.84%) 342:09  7.32%) 432:47] . 26.96%4 .2511:40] 10.23%
Legal Research 873:371  S.15%f 36:33 2.80%{ 149:12  3.19%] 312:2 19.47%4 1371:50  5.59%
Pleadings/Brief Writing. 1065:02)  6.28%4 46:35|  3.57°%! 326:31  6.99%4 638:27 :39.77%) 2076:35| 8.46%
Case Admin., Follow-Up, Report Writing 385:4 2277 28:06]  2.15%4 174:38] - 3.74%. - 245  0.17%§ 591:18} . 2.41%
Direct Client Contact 2841:440  16.75%] 389:04] 29.82% 647.00 13.84% 19:50( - 1.24% 3897:38] 15.87%
Client Related Contact 860:07  5.07°%4 7534  5.79%f 345:231  7.39%  7:46]  0.48% 1288:50] 5.25%
Communication w/ Investigator 179:49 1.06%) 11:077  0.85%§ 72:21 1.55%)  0:30) 0.03%F 263:47 1.07%
Communication w/ Social Worker 60:0 0.35%]  7:03 0.54%4 7418 1.59% 0:0 0.00% 141:27]  0.58%
. Conf. w/ DA, Ct. Personnel/ Dep. Tm. '
- Mtg, 403:42]  2.38% 30:36)  2.35%) 167:400  3.59%  6:50|  0.43% 608:48] 2.48%
* ] _Conference with Supervisor/Colleague - 1182:12  6.97% 49:42]  3.81%f 297:22} 6.36% 44:46]  2.79% 1574:02 6.41%
Justification for Costs 16:56)  0.10%  0:200  0.03%  0:46]  0.02%  0:30] 0.03% 18:32] 0.08%
Appellate Document Collection 4:34 . 0.03%f  0:000  0.00% 13:29  029% 11:25] - 0.71% 29:28} 0.12%
Appeliate Filing/E-filing 3:0 0.02%  0:00] 0.00% 0:25 0.01%) 24:2 1.53%  27:54 0.11%
Social Services by Attorney 33:28  0.20%4  0:10  0.01%  4:35) 0.10%] - 0:00] ~0.00%. 38:13 0.16%
Investigation by Attorney 145:45,  0.86%%F 10:08] 0.78%1 21:06f 0.45°% 0:000 0.009%4 176:5 0.72%
Clerical 155:2¢ 0.92% 857  0.69%4 82:260 1.76%  2:30]  0.16% 249:19 1.02%
Supervision 262:000  1.54%  9:55| 0.76%f 48:32 1.04% 0:000 . 0.009%] 320:27] 1.31%
Travel 449:200  2.65%1 29:41 2.28% 48:37 - 1.04%f 12:000 - 0.75%f 539:38] 2.20%
Waiting 959:37 _5.65% 70:59  5.44%| 444:06  9.50% 3:05 0.19%) 1477:47 6.02%
Out Of Court Total 14731:14]  86.81%|1037:08 .79.50%J4211:13]  90.10%f1595:47] 99.41%J21575:22] 87.87%
Gra’ri'd'lotal»""V}flf"? e 16970:03] 100.00%]1304:31] 100.00%4673:43 5.5.100".01)% 1605:12| 100.00%{24553:29{100.00%

* This only includes hours recorded in the major case type categories indicated.
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Attorneys were instructed to indicate the court in which the case was pending for each activity

entered. Table 4 depicts the total number of hours entered where a court was indicated.

Supreme Cqurt 2235:09 6.43%
District Court 15775:19 45.41%
Justice Court 11530:54 33.19%
Juvenile Court 5129:33 14.76%
Spec:alty Courts 71:29 0.21%
_Grand Total

Clark County : Where the Case was Pending

Table 5 presents the same analysis for Adult Felony and Misdemeanor cases.

-here the Case was Pendm&

*Includes Gross Misdemeanors

Combmed
SRR b s Percent of
Court’ 5 _Honrs.‘ “Total
Supreme Court 333:31 1.8%
District Court 11664:11" 63.0%
Justi 6508:32 35.2% |
C 18506:14 1 - 100.0%

Felony Hours

Supréma Court
2%

Misdemeanor Hours

Supreme Court
%
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Since Gross Misdemeanors, like Felonies, can only be disposed of in District Court (other than by
dismissal), the numbers of hours spent in each court are indicated separately in the chart below.

GrossMisdemeanorHours

While many of the lower level Felonies and Gross Misdemeanors may plea out or be dismissed in-Justice

Court, the majority of time spent on these case types was at the District Court level.

5.2 Support Staff

Of 81 potential staff participants (five staff left shortly before or during the study period), .
excluding law clerk positions, time sheets completed by 74 staff members, or 91%, are included in these
results. Seven of the positions are part time employees. Assuming that part time employees work twenty
hours per week, this is 70.5 FTE positions. ‘ : '

i Y TABLE 6: Clark County Support Staff Hours by Case Type- -
Case Type . ' R . ‘Hours Percent of Total
Capital : : 395:15 1.42%
Felony ‘
Felony A Murder : 1219:02 4.39%
Felony A Sex 1541:06 5.55%
Felony A Other 310:16 1.12%
Complex Economic Crime (B) 41:20 0.15%
Felony B >10 max 726:04 2.62%
Felony B <=10 max 922:39 3.32%
Felony C& D 1104:48 3.98%
Felony E 30:01 0.11% -
Felony Total 5895:16 21.25%
Misdemeanor
Gross Misdemeanor 94.09 0.34%
Misdemeanor 89:02 0.32%
Misdemeanor DUI 13:26 .- 0.05%
Misdemeanor DV/DB 60:43 0.22%
Misdemeanor Total 257:20 0.93%
Probation/Parole Violation
Parole Violation 9:25 0.03%
Probation Violation , 85:25 0.31%
Probation/Parole Violation Total 94:50 0.34%
Multiple Case Types: Adult 9438:37 34.01%
Juvenile
Juvenile Felony or Misdemeanor 1235:55 4.45%
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Juvenile Sex Offender : - 137:58 ~0.50%
Violent Juvenile Offender 140:40 0.51%
Certification 273:04 7 0.98%
Juvenile Appeal (rehearing) 0:20 0.00%
Juvenile SC Appeal 59:32 0.21%
CHINS (truancies) 1:00 0.00%
Juvenile Probation Violation - 13:50 0.05%
Muitiple Case Types: Juvenile 1740:54 - 6.27%
Juvenile Total 3603:13 12.99%
Appeals
Discretionary Appeal 0:53 0.00%
Extraordinary Writs : 21:30 0.08%
Fast Track Guilty Plea/Other 17:56 0.06%
Fast Track Trial ’ 104:00 ) 0.37%
Non-Fast Track Guilty Plea/Other 0:45 0.00%
Non-Fast Track Trial 87:24 0.31%
Multiple Case Types: Appeals . 172:22 0.62%
Appeals Total 404:50 1.46%
Specialty Court :
Specialty Court Misdemeanor 63:38 0.23%
Specialty Court Felony 940:03 3.39%
Specialty Court Juvenile - 35:39 0.13%
Multiple Case Types: Specialty Court 8:25 0.03%
Specialty Court Total 1047:45 3.78%
6611:50 23.83%
1 27748:56 100.00%

The total number of hours entered by support staff, 27,749, as a percentage of hours entered by
attorneys, 40,114, is 69%. The total number of FTE support staff, 70.5, as a percentage of the total
number of attorney pér’ticipants, 96, is 73.4%. This means that for every FTE attorney position, there are
approximately .7 FTE staff positions, measured both in hours and FTE positions. TSG has found a :
support staff to attorney ratio between .8-to-1 and 1-to-1 in other jurisdictions it has studied, which
supports the assertion that the Clark County Public Defender needs additional staff to provide sufficient
support to attorneys.

There are a total of 16 investigator positions, or one investigator for every 6 attorneys. Many
public defender offices provide one investigator to every three or four attorneys. Felony cases typically
demand more attention from investigators and other support staff than do misdemeanor cases. In the
Clark County Public Defender office, where the ratio of felony to misdemeanor cases is much higher than -

in most jurisdictions, investigator and other support is even more important.



Clark County Support Staff Hours by Activity

aff Hbmjsib‘yk s ) Multiple

Activities .

Multiple Activities 3022:55

Investigative 2228:03
Social Work 1119:37
Clerical 10307:27
General Case Support 7547:25

Non-Case Related

| ‘Activity:
Investigative
In-Court Testimony 7:40 0.03%
Information Verification 53:09 0.19%
Investigation 1232:49 4.44%
Review File Investigation Memo from Atty. 383:40 1.38%
Security 1:20 0.00%
Service of Subpoenas 257:02 0.93%
Trial Prep (maps, trial materials, etc.) 261:00 0.94%
Witness Transport 31:23 0.11%
Investigative Total ' 2228:03 8.03%
Social Work
Agency Contact 129:55 0.47%
Alternative Sentencing 188:22 0.68%
__Client Screening/Assessment 125:25 0.45%
Client Support 55:58 0.20%
- Detention Hearing Interviews 79:50 | 0.29%
Home Visits 32:10 0.12%
Order/Review Records 401:39 1.45%
Post Conviction Support of Clients 16:15 0.06%
Team Meetings : 90:03 v 0.32%
Social Work Total 1119:37 4.03%
Clerical .
Accounting 109:15 0.39%
Conflict Checking - 512:34 1.85%
Covering Phones/Front Desk 1050:34 3.79%
Data Entry/Document Management 3165:56 11.41%
‘Document Delivery/Filing w/Court 378:52 | 1.37%
Document Preparation 1827:52 6.59%
Facilities Management 20:14 0.07%
File Assembly/SCOPE review 28409 1.02%
File Location, Retrieval & Distribution 1265:11 4.56%
File Opening/Closing 1103:26 3.98% |
Human Resources, Other 283:03 1.02%
Human Resources, Payroll 136:07 0.49%
Mail/Fax Distribution 166:22 0.60%
Notary Service 3:52 0.01%
Clerical Total . 10307:27 37.15%
General Case Support '
Client Contact 713:24 2.57%
Conference/Case Consultation 673:24 2.43%
Discovery, Record Retrieval 254:26 0.92%
Locating Clients, Other Persons 199:15 0.72%-
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5.3 Workload Analysis

Office Filing 546:03 1.97%
Other Clerical 890:29 3.21%
Report Writing 796:19 2.87%
Research 600:59 2.17%
Scheduling/Calendaring 510:14 1.84%
Supervision - 230:53 0.83%
Translation/Interpretation 307:48 1.11%
Travel 863:15 3.11%
Trial Attendance, Other In-Court Time 322:42 1.16%
Waiting 166:27 | 0.60%.|
Witness Contact 471:47 1.70%
General Case Support Total 7547:25 27.20%
Multiple Activities 3022:55 10.89%
Non-Case Related
Administrative Activities 1649:22 5.94%
Community Service 99:41 0.36%
1T Support 1213:11 4.37%
Maintenance: Building, Vehicle 252:46 0.91%
Professional Development 75:36 0.27%.
___ Training 232:53 0.84% |.
Non-Case Related Total 3523:29 12.70%
. Gran 2774855 00:00%

As noted above, in order to establish the current workload of attorneys in the Clark County Public

Defender’s office, the total number of work hours are used to establish the number of hours spent on each

particular case type. Multiple Case Related hours are distributed among the case types according to the

percentage of time spent in each specific case type category. Non- Case Related hours are distributed

according to the percentage of time spent on each specific case type as a percent of total time. As noted

previously, this accounts for all of an attorney’s work-related time in order to establish the total number of

hours required to dispose of each case, including the time that is not directly attributable to a particular

- case. This is done in Table 9.

Capital 924:52 5% 4% 99:57 1543:05
Felony A Murder 2193:08 11% 1228:59 9% 237:01 3659:00 |
Felony A Sex 3870:00 20% - 2168:39. 15% 418:15 6456:55
Felony A Other 92757 5% 520:00 4% 100:17 | < 1548:14
Felony B >10 max’ 2757:30 14% 1545:14 11% 298:01 | 4600:46
Felony B <=10 max - 4597:32 23% 2576:21 18% 496:53 7670:47
Complex Economic Crime (B) 51:44 0% 28:59 0% 5:35 86:18
Felony C& D 2624:59 13% 1470:59 10% 283:42 4379:30 |
Felony E 267:51 1% | . 150:05 1% 28:56 446:52
Felony Total 18215:33 92% 10207:35 2% 1968:42 30391:51
Gross Misdemeanor 427:17 2% 239:26 2% 46:10 712:54
Misdemeanor 248:06 1% 139:01 1% 26:48 413:56
Misdemeanor DUI 254:51 1% 142:48 1% 27:32 425:12
Misdemeanor DV/DB 36553 2% 205:01 1% 39:32 610:27
Misdemeanor Appeal 13:49 0% -7:44 0% 1:29 23:03
Misdemeanor Total 1296:07 7% 726:18 5% 141:34 2185:34
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Parole Violation 6.45 0% 3:46 0% 0:43 1115
Probation Violation 173:41 1% 97:19 1% 18:46 289:46
All Adult Trial 19705:55 100% 11042:46 78% 2129:46 - 32878:27
Multiple Case Types: Adult 11042:46
JUVENILE .
Certification 407:21 10% 98:07 2% 44:01 549:30
Juvenile Sex Offender 669:21 17% 161:14 3% 72:20 902:55
Violent Juvenile Offender 382:04 10% 92:02 2% 41:17 515:23
Juvenile Fel. or Misd. 2211:03 56% 532:36 9% 238:57 2982:37
CHINS (truancies) 10:33 0% 2:32 0% 1:.08 14:13
Juvenile SC Appeal 187:37 5% 45:11 1% 20:16 253:05°
All Juvenile . 3916:45 100% 943:30 15% 423:18 5283:33
Juvenile Probation Violation 48:46 1% 11:44 0% 5:16 65:47
Multiple Case Types: Juv 943:30 19%
APPELLATE v ‘
Discretionary Appeal . 81:54 5% 3:04 0% | 8:51 93:49
Extraordinary Writs 0:40 0% 0:01 0% | 0:04 0:45
Fast Track Guilty Plea/Other 23:28 1% 0:52 0% 2:32 26:52
Fast Track Trial 322:34 20% 12:04 1% 34:51 - 36930
Non-Fast Track Guilty Plea/Other 0:15 0% 0:00 0% 0:01: 0:17
Non-Fast Track Trial 1171:25 73% 43:52 5% 126:36 © 1341:53
All Appcllate 1600:16 100% 59:56 6% 172:57 - 1833:09
Multiple Case Types: Appeals 59:56 '
SPECIALTY COURT .
Specialty Court Misdemeanor ) 35:11 38% 5:43 0.1% 3:48 44:42
Specialty Court Felony 13:37 15% 2:12 0.1% 1:28 17:18-
Specialty Court Juvenile 44:29 48% 7:14 0.2% 4:48 .56:31
All Specialty 93:17 100% 15:11 0.4% 10:04 118:32
Multiple Case Types: Spec. Court 15:11 '

Table 10 establishes the number of hours per disposition for each case type for which TSG was
able to collect sufficient data and for which there was a sufficient number of dispositions to accurately
reflect the workload of the public defender attorneys. Note that Felony A Sex cases include cases that
were worked on by attorneys other than those that are part of the Sex Assault Team.

Note that the disposition rate for Felony E cases is greater than that of any of the misdemeanor
case types. This may be due to these cases consisting largely of minor drug offenses, which are often

pled out if the defendant agrees to participate in drug court programs. The drug court cases are then

‘handled by contract attorneys who did not participate in the time study.
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ty Public Defender Attorney
ai ab

ADULT FELONY

Felony A Sex 6456:55 51 126:36 14.7
Felony A Other . 1548:14 83 18:39 . 99.9
Felony B >10 max* 4600:46 329 13:59 133.1
Felony-B <=10 max* 7757.05 1359 5:42 326.4
All Felony B* 12357:52 1688 7:19 2545
Felony C & D - 4379:40 745 5:52 316.9
Felony E 446:53 346 1:17 14424
Non Murder Felony Total 25189:36 2913 8:38 215.4
ADULT MISDEMEANOR
Gross Misdemeanor & .
Unclassified Felony** 712:54 285 2:30 744.8
Misdemeanor 436:59 304 1:21 1368.2
Misdemeanor DUI 425:12 193 2:12 845.6
" Misdemeanor DV/DB 610:27 351 1:44 1071.2
Misdemeanor Total 2185:34 1133 1:55 965.8
Parole Violation
Probation Violation 173:41 300 0:34 3217.9
JUVENILE***
Certification ' 549:30
Juvenile Sex Offender 902:55
Violent Juvenile Offender 515:23
Juvenile Fel or Misd 2982:37
CHINS (truancies) 14:13
Juvenile SC Appeal 253:05
All Juvenile : 5283:33 951 5:33 335.3
. Juvenile Probation
Violation 65:47 144 0:27 4078.0

+Dispositions were derived from data provided by the Clark County Public Defender case management system.

* The Public Defender Case Management system did not record case types with sufficient specificity to identify sentence lengths
. of the B Felonies. This analysis apportions B felonies in the same proportions as those reported during the study. The
aggregated amount of time is also reported here.

** A number of cases (75) that did not specify the class of Felony are counted here as Gross Misdemeanors, as many of the
charges are indeterminate and may be prosecuted as either felonies or misdemeanors.

*** The Public Defender’s Case Management System-does not classify offenses in the same categories as were tracked by the
attorneys, therefo_"re an aggregate number is used.

Validation ‘

In order to assess the accuracy of the time study results, actual assignments for Calendar Year
2008, excluding cases which conflicted out of the office and cases which are still out on bench warrant,
were used to determine the number of attorneys needed. Dividing the number of assignments by case
type by the annual dispositions by case type calculated in Table 10 results in the number of FTE attorneys

needed to process those cases to disposition, shown in Table 11. In Murder and Appellate cases, since
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disposition rates were not established in this study, FTE requirements were established by annualizing the -

number of hours spent on that case type, and dividing the result by 1863 available work hours per

attorney. To annualize the number of hours, divide by .23 (12 weeks of recorded time divided by 52

weeks in a year).

18.6

Difference -

Felony A Sex 273 14.7 8
Felony A Other 267 99.9 2.7
Felony B >10 max 1194 133.1
Felony B <=10 max 4938 326.4
All Felony B 6132 254.5 24.1
Felony C 2071 316.9 6.5
Felony D 1250 316.9 3.9 6
Felony E 1764 1442.4 1.2
Gross Misdemeanor 1168 744.8 1.6
Misdemeanor DUI 978 1368.2 1.2
Misdemeanor DV 1780 845.6 1.7
Other Misdemeanor 1421 1071.2 1.0
Adult PV 1304 3217.9 4
Murder
(Attorneys recorded 22,543 hours
during the study under the Capital and 12.1 10
Murder Case Types. Annualized, and )
divided by 1863 available work hours,
results in 12.1 FTE)
TOTAL ADULT ATTORNEYS 74.8 80
All Juvenile Delinquency ' 4651 335.3 139
Juvenile PV 655 4078.0 0.2
TOTAL JUVENILE ATTORNEYS 14.1 13
Appellate S
(Attorneys recorded 1,833 hours of (Appellate attorneys were
Appeals case types during the study. instructed to record the 43 5
Annualized, and divided by 1863 non-appellate case type )
available work hours, resulits in 4.3 when giving advice)
FTE) : ,
GRAND TOTAL 93.3 98
4.7 FTE, or 4.8%

37



Section VI. Washoe County Time Keeping Analysis

The Washoe County Public Defender and Alternate Public Defender time is combined for this
analysis. The Alternate Public Defender typically handles Adult and Juvenile conflicts from the Public

Defender Office, and also staffs the Adult Drug Court, DUI Court and Mental Health Court, Dependency

cases and Terminations of Parental Rights. The Public Defender Office handles Adult and Juvenile cases,

Civil Commitments, Dependency cases and Terminations of Parental Rights. The Public Defender also

staffs the Family .Specialty Courts.

6.1 Attorneys v
In Washoe County, 40 of the 41 attorneys who work directly on cases, or 98% of attorneys,

comprise the final sample and are included in the following analysis. Administrative attorneys who did
not carry a caseload were excluded from this analysis. Team chiefs, all of whom carry a caseload, were
included in the time study, including the head of the Alternate Public Defender ofﬁcé. In sum, the 40

" attorneys entered 17,032 hours of work related time during the 12-week period.

Case Type:' : fheie A i
Capital 309:24 1.8%
Felony
Felony A Murder 862:12 5.1%
Felony A Sex 709:02 4.16%
Felony A Other 233:28 1.37%
._Complex Economic Crime (B) . 48:14 0.3%
Felony B >10 max 784:30 4.6%
Felony B <=10 max " 1002:04 . 5.9%
Felony C& D 1086:58 6.4%
Felony E , 217:56 1.3% |
Felony Total 4944:24 29.0% |
Misdemeanor ) '
Gross Misdemeanor 335:57 2.0%
Misdemeanor 677:26 4.0%
Misdemeanor DUI 759:06 | 4.5%
Misdemeanor DV/DB 193:16 1.1%
Misdemeanor Appeal 9:27 0.1%
Misdemeanor Total - 1975:12 11.6%
| Probation/Parole Violation .
Parole Violation 29:48 - 0.2%
Probation Violation C . 20:35 - 0.1%
Probation/Parole Violation Total 50:23 0.3%
Multiple Case Types: Adult 2751:44 16.2%
Juvenile
Juvenile Felony or Misdemeanor 1291:46 .7.6%
Juvenile Sex Offender : 31:03 ; 0.2%
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Violent Juvenile Offender 2:15 0.0%
Certification ' 58:06 0.3%
Juvenile Appeal (rehearing) 1:15 0.0%
CHINS (truancies) 5:00 0.0%
Juvenile-Probation Violation 10:15 0.1%-
Multiple Case Types: Juvenile 131:27 0.8%
Juvenile Total 1531:07 9.0%
Family/Civil .
Civil Commitment 209:47 1.2%
Dependency 1564:07 9.2%
Termination of Parental Rights 349:46 2.1%
Multiple Case Types: Family/Civil 187:30 1.1%
Specialty Court Family/Civil 136:15 0.8%
Family/Civil Total 2447:25 14.4%
Appeals
Discretionary Appeal 1:10 0.0%
Extraordinary Writs 39:43 ) 0.2%
Fast Track Guilty Plea/Other 52:52 . 03%
Fast Track Trial . 84:46 0.5%
Non-Fast Track Guilty Plea/Other 36:23 0.2%
Non-Fast Track Trial . 135:35 0.8%
Multiple Case Types: Appeals 31:30 0.2%
Appeals Total 381:59 2.2%
Specialty Court
Specialty Court Misdemeanor 30:32 0.2%
Specialty: Court Felony 165:00 1.0%
. Multiple Case Types: Specialty Court 472:53 2.8%
Specialty Court Total 668:25 3.9%
Non-Case Related 1972:05 11.6%
 Grand Total 7 17032:07 i 2100.0%:

In Court 2026:42 11.9%

Out Of Court 11928:19 70.0%

Multiple Activities 1225:51 7.2%

Non Case Rglated 1851:36 10.9%
_Grand Total 32: 100.0%

Washoe County Attorney Hours by Activity

Non Case
Related
11%

Muitiple
Activities
%
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i Washoe Count Attorney Hours by Actmty Detail

Mlsdemeanor “Juvenile Civil
/ Y of %ot | %ot | |%
Activity Hours | Total~ Hours Total Hours | Total = | Hours: | Total
In Court .
Arraignment/Bond Hearing 104:00 2.1% 15:09 0.8% 0:51 0.1% 0:30 0.0%
Preliminary Hearing 26608 5.4% 26:00 1.3% 0:00 0.0% 0:00 0.0%
Status Check/Court Ordered Reviews 15:57 | © 0.3%. 6:38 0.3% 35:44 2.3% | 19321 7.9%
Motions/Writs Hearing 34.07 0.7% 8:20 0.4% 2:34 0.2% { . 3:03 0.1%
" Trial 316:55 6.4% 46:55 2.4% 14:39 1.0% 10:32 | 0.4%
Sentencing 96:44 2.0% 50:13 2.5% 2:05 0.1% 0:00 0.0%
Post Trial/Post-Plea Matters 27:38 0.6% 19:13 1.0% 0:20 0.0% 12:35 0.5%
Disposition/Plea Hrg/Case Setting/Cal. '

Call 46:33 0.9% | 103:01 ] 35.2% 73:56 4.8% 16:13.) ~ 0.7%
Anaya hearing (Probation) 9:12 0.2% 0:37 0.0% 0:00 0.0% {  0:00 0.0%
Civil Commitment Hearing 0:00 0.0% 0:00 0.0% 0:00 0.0% 22:26 0.9%
Competency Proceeding 7:12 0.1% 2:43 0.1% 0:10. 0.0% 0:00 0.0%
Contempt 1:04 0.0% 8:03 0.4% 0:00 0.0% 0:00° 0.0%
Detention Hearing 3:26 0.1% 2:45 0.1% 44:06 2.9% 0:00 0.0%
Diversion/Deferred Pros./Early Offer 0:45 0.0% 1:18 0.1% 0:35 0.0% 6:00 0.2%
Evidentiary Hearing 18:45 0.4% 7:15 0.4% 0:57 0.1% - 4:52 0.2%
Extraditions 0:10 0.0% 000 0.0% 0:50 0.1% 0:00 0.0%.
Transfer Hearing (Certification) 0.00 0.0% 0:00 0.0% 1:15 0.1% 0:00 0.0%
Oral Argument (Appeals) 0:00 0.0% 0:00 0.0% 2:20 0.2% 2:30 0.1%

4 In Court Total 948:36 | 19.2% | 298:10 | 15.1% | 180:22 | 11.8% | 272:02 | 11.1%

Qut Of Court ]

Case Preparation 1023:39 20.7% | 225:08 11.4% | 354:48 | 23.2% | 322:51 13.2%
Document Review 376:21 7.6% 48:57 2.5% 38:01 2.5% | 204:48 8.4%
Legal Research 180:42 3.7% | 114:07 5.8% 40:09 2.6% 55:09 2.3%
Pleadings/Brief Writing 159:03 3.2% | 105:38 5.3% 47:49 3.1% | 124:58 5.1%
Case Admin., Follow-Up, Report Wrmng 226:48 4.6% | 140:53 7.1% | 185:54 121% | 280:05 | 11.4%
Direct Client Contact 697:10 14.1% | 296:34 15.0% | 229:19 15.0% | 344:16 14.1%
Client Related Contact 145.07 2.9% | 67:53 3.4% 44:10 2.9% 98:11 4.0%
Communication w/ Investigator 65:11 1.3% 9:04 0.5% 12:20 0.8% 32:33 1.3%
Communication w/ Social Worker 4:49 0.1% 1:20 0.1% 1:45 0.1% 74:16 3.0%
Conf. w/ DA, Ct. Personnel/ Dep. Tm.

Mtg. 257:16 5.2% 94:41 48% ( 113:22 74% | 278:23 11.4%
Conference with Supervisor/Colleague 24801 5.0% 49:34 2.5% 60:17 3.9% 97.08 4.0%
Justification for Costs 0:35 0.0% 0:30 0.0% 0:05 .0.0% 0:00 0.0%
Appellate Document Collection 4:40 0.1% 4:15 0.2% 0:00 0.0% |  0:00 0.0%
Appellate Filing/E-filing 0:00 0.0% 11:35 0.6% 0:10 0.0% 0:25 0.0%
Social Services by Attorney 0:20 0.0% 0:20 0.0% 1:40 0.1% 4:55 0.2%
Investigation by Attorney 22:14 0.4% 0:55 0.0%- 1:554 - 0.1% 7:10 0.3%
Clerical 21:41 0.4% 11:33 0.6% 2:15 0.1% 5:28 0.2%
Supervision 40:29 0.83% 7:56 0.4% 15:05 1.0% 52:34 2.1%
Travel 283:34 5.7% | 175:08 89% | 11328 |  7.4% 76:20 3.1%
Waiting 169:23 3.4% | 104:45 5.3% 18:40 1.2% ~6:31 0.3%

Out Of Court Total 392703 | 79.4% | 1470:46 | 74.5% | 1281:12 | 83.7% | 2065:58 | 84.4%

Non Case Related :

Administrative Activities 0:15 0.0% 0:10 0.0% - 0:00 0.0% 0:00 0.0%
Professional Development 0:00 0.0% 0:00 0.0% 0:00 0.0% 1:35 0.1%

Non Case Related Total 0:15 0.0% 0:10 0.0% 0:00 0.0% 1:35 0.1%

Multiple Actnvmes 68:30 1.4% | 206:06 | 10.4% 69:33 4.5% | 107:50 4.4%

_Grand Total T174944:24 | 100.0% | 1975:12.] 100.0% | 1531:07 | 100,0% | 2447:25 | 100.0%"
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Pending Cases

Attorneys were instructed to indicate the court in Washoe County : Where the Case was Pending
which the case was pending for each activity entered.
Table 15 presents the total number of hours entered by
court type. '

Table 15:° Washoe County: Where the Case was Pending
RowLabels | Hours . | P

Supfeme Court - 607:31

District Court 4587:36 31.0%
Justice Court 5102:56 34.5%
Juvenile Court 1482:12 10.0%
Family Court 2047:10 13.9%
Specialty Courts 952:16 6.4%

iWile’re',tlllié"{égsevwas{?fl"éfﬁd‘infég? e

Combined
2 | Percent of.
. Hours | Total:
Supreme Court 15:45 1545 _ 0.2%
District Court 2828:23 138:57 2967:20 43.7%
Justice Court 1981:45 1826:12 3807:57 , 561%
¢ ) 791, 100.0%

1
Felony Hours Misdemeanor Hours - ,
Supreme Court Oistrict Court ‘

0.3% %
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Since Gross Misdemeanors, like Felonies, can only be disposed of in District Court (other than by

dismissal), the numbers of hours spent in each court are indicated separately in the chart below.

Gross Misdemeanor Hours

6.2 Support Staff

As shown in Table 17, the total number of hours entered by support staff, 12,257, as a percentage of hours
entered by attorneys, 17,032, is 72%. The total number of FTE support staff, 30, as a percentage of the

total number of attorney participants, 40, is 75%. This means that for every FTE attorney position, there
are approximately .75 FTE staff positions, measured both in hours and FTE positions. TSG has found a
ratio between .8-to-1 and 1-to-1 in other jurisdictions it has studied, which supports the assert':qn that the

Washoe County Public Defender needs additional staff to provide sufficient support to attorneys.

Vashoe County Support Staff Hours by Case Type :
| CaseType -Hours.| Percent of Total:
Capital 156:25 1.28%
Felony
Felony A Murder 387:06 3.16%
Felony A Sex 604:26 4.93%
" Felony A Other 126:36 1.03%
Complex Economic Crime (B) 41:44 0.34%
Felony B >10 max 514:56 4.20%
Felony B <=10 max 379:30 3.10%
Felony C'& D 387:31 3.16%
Felony E 38:14 0.31%
Felony Total 2480:03 20.23%
Misdemeanor
Gross Misdemeanor 97:49 0.80%
- Misdemeanor ’ 264:30 2.16%
Misdemeanor DUI 47:27 0.39%
Misdemeanor DV/DB 58:44 0.48%
Misdemeanor Appeal 1:45 . 0.01%
Misdemeanor Total 470:15 3.84%
Probation/Parole Violation
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Parole Violation

14:53 0.12%
_ Probation Violation 36:51 0.30%-
Probation/Parole Violation Total 51:44 0.42%
Multiple Case Types: Adult 3766:55 30.73%
Juvenile
Juvenile Felony or Misdemeanor 433:44 - 3.54%
Juvenile Sex Offender 6:53 0.06%
Violent Juvenile Offender 6:11 0.05%
Certification 106:51 0.87%
Juvenile Probation Violation 6:15 0.05%
Multiple Case Types: Juvenile 381:16 3.11%
Juvenile Total 941:10 1.68%
Family/Civil ’
Civil Commitment 80:00 0.65%
Dependency 579:54 4.73%
Specialty Court Family/Civil 24:11 0.20%
Termination of Parental Rights 92:23 0.75%
Family Ct Appeal 17.04 ~0.14%
Multiple Case Types: Family/Civil 285:29 2.33%
Family/Civil Total 1079:01 8.80%
Appeals ’
Non-Fast Track Guilty Plea/Other 2:56 0.02%
Multiple Case Types: Appeals 12:08 0.10%
_Appeals Total 15:04 0.12%
Specialty Court
Specialty Court Misdemeanor 4:35 0.04%
Specialty Court Felony 333:48 2.72%
Specialty Court Juvenile 3:45 0.03%
Multiple Case Types: Specialty Court 6:30 0.05%
Specialty Court Total 348:38 2.84%
Non-Case Related 2947:45 24.05%
_Grand Tota 12257:000 0 0 100.00%
TABLE 18; Washoe County Support Staff Hours by Activity =@ =
—— e Percentof
Activity -Totak:
Investigative ’
In-Court Testimony 2:01 0.0%
Information Verification 79:13 0:6%
Investigation - 1009:08 8.2%
Review File Investigation Memo from Atty. 164:55 1.3%
Service of Subpoenas 80:52 0.7%
Trial Prep (maps, trial materials, etc.) 199:40 1.6%
Witness Transport 4:00 0.0%
Investigative Total 1539:49 12.6%
Social Work
Agency Contact 60:25 0.5%
Alternative Sentencing 10:48 0.1%
Client Support 91:57 0.8%
Home Visits 6:48 0.1%
Order/Review Records 124:16 1.0%
Post Conviction Support of Clients 4:10 0.0%
Team Meetings 69:01 0.6%
Social Work Total 367:28 3.0%
Clerical
Accounting 8:35 0.1%
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Conflict Checking 143:05 1.2%

Covering Phones/Front Desk . 527:19 4.3%
Data Entry/Document Management 1675:31 13.7%
Document Delivery/Filing w/Court 164:16 1.3%
Document Preparation 585:20 4.8%
Facilities Management 69:28 0.6%
File Assembly/SCOPE review 5:31 0.0%
File Location, Retrieval & Distribution 160:32 1.3%
File Opening/Closing 1615:18 13.2%
Human Resources, Other 37:51 0.3%
Human Resources, Payroll . 38:49 0.3%
Mail/Fax Distribution ) 15:51 0.1%
Notary Service 0:29 0.0%
Clerical Total ~ . . 5047:55 41.2%
General Case Support
~__Client Contact 357:53 2.9%
Conference/Case Consultation 326:24 2.7%
Discovery, Record Retrieval 160:46 1.3%
Locating Clients, Other Persons 127:47 1.0%
Office Filing 275:29 2.2%
Other Clerical ) 121:37 1.0%
Report Writing 222:55 1.8%
Research 95:57 0.8%
Scheduling/Calendaring 442:25 3.6%
Supervision 207:27 1.7%
Translation/Interpretation 25:53 0.2%
Travel 93:26 0.8%
Trial Attendance, Other In-Court Time 122:10 1.0% |
Waiting 9:21 0.1%
- Witness Contact 140:50 1.1%
Genersl Case Support Total 2730:20 0 . 22.3%
Multiple Activities 594:40 4.9%
Non-Case Related
Administrative Activities 1685:18 13.7%
Community Service . 36:22 0.3%
IT Support ' 73:35 0.6%
_Maintenance: Building, Vehicle 11:56 | 0.1%
Professional Development 110:31 0.9%
Training 59.09 0.5%
| Non-Case Related Total 1976:51 16.1%
| Grand Totabi/ 1 12257:000 ) 0 100.0%

6.3 Workload Analysis

As noted above, in order to establish the current workload of attorneys in Washoe County, the -

total number of work hours are used to establish the number of hours spent on each particular case type.

Multiple Case Related hours are distributed among the case types according to the percentage of time
spent'in each specific case type category. Non-Case Related hours are distributed according to the

percentage of time spent on each specific case type as a percent of total time (see Table 19).
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' Table 19: Distribution of Multiple:and:Non Casc Related Time .- L
|- Originali |  Percent ' tiple: | ent-of '} Non Case .| ... TOTAL:
: .COMBINED

ADUL q 3 i
Capital 309:24 4% 116:57 3% 53:07 479:29
Felony A Murder 862:12 12% 325.55 8% 148:02 1336:10
Felony A Sex 709:02 10% 268:01 . 6% 121:44 | . 1098:48
Felony A Other 233:28 3% 88:15 - 2% 40:05 361:48
Felony B >10 max 784:30 11% 296:33 7% 134:42 | 1215:45
Felony B <=10 max 1002:04 14% 378:47 9% 172:03 - 1552:55
Complex Economic Crime

(B) 48:14 1% 18:13- | 0% 8:16 74:44
Felony C& D 1086:58 15% 410:53 9% 186:38 1684:29
Felony E 217:56 3% 82:22 2% 37.25 337.44

Felony Total 4082:12 56% 1543:08 36% 700:55 6326:16
Gross Misdemeanor 335:57 5% 126:59 3% 57:41 520:37
Misdemeanor 677:26 9% 256:04 6% 116:19 1049:50
Misdemeanor Appeal 9:27 0% 3:34 0% 1:37 14:38
Misdemeanor DUI '759:06 10% 286:57 7% 130:20 1176:23
Misdemeanor DV/DB * 193:16 3% 73:03 2% 33:11 299:30

Misdemeanor Total 1975:12 27% 746:39 17% 339:09 '3061:00
Parole Violation 29:48 0% 11:15 0% 5:07 4610
Probation Violation 20:35 0% 7:46 0% 3:32 | 31:53

Al Adult Trial 7279:23 100% 2751:44 63% 1249:54 11281:01

Multiple Case Types: Adult 2751:44 ‘

JUVENILE v ‘
Certification : 58.06 4% 5:27 1% 9:58 73:31
Juvenile Felony or :

Misdemeanor ‘ 1291:46 92% 121:19 11% 221:48 1634:53
Juvenile Sex Offender 31:03 2% 2:54 0% 5:19 39:17
Violent Juvenile Offender 2:15 0% 0:12 0% 0:23 2:50
CHINS (truancies) 5:00 0% 0:28 0% 0:51 6:19
Juvenile Appeal (rehearing) : 1:15 0% 0:07 0% 0:12 1:34
All Juvenile - 1399:40 100% 131:27 12% 240:19 1771:26
Juvenile Probation Violation 10:15 1% 0:57 0% 1:45 12:58
Muihiple Case Types:

Juvenile 131:27

Family/Civil -

Civil Commitment 209:47 10% 18:31 2% 36.01 264:19
Dependency ’ 1564:07 74% 138:04 14% 268:33 1970:45
Termination of Parental

Rights 349:46 16% 30:52 3% 60.03 440:41
Family Ct Appeal 0:20 0% 0:01 0% 0:03 0:25
All Family/Civil 2124:00 100% 187:28 18% 364:42 2676:10
Multiple Case Types:

Family/Civil 187:30

APPELLATE : :
Discretionary Abpeal : 1:10 0% 0:06 0% 0:12 T 128
Extraordinary Writs 39:43 11% 3:34 0% 6:49 50.06
Fast Track Guilty Plea/Other 52:52 15% 4:45 0% 9:04 66:41
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Fast Track Trial CF . 84:46 24% 1 - T3 1% 14:33 ) 106:56

-Non-Fast Track Guilty , o ;
Plea/Other 36:23 10%: | 3:16 0% ) 6:14 45:54_
-Non-Fast Track Trial 135:35 39% 1 . 12M [ 1% 23:16 171:02 |
All Appellate 350:29 | 100% | 31:30 | - 3% ~ 60:10 ) 442:09"
Multiple Case Types i . ) S ,
Appea!s 31:30
SPECIALT.Y COURT
Specialty Court. , N PEE i
Misdemeanor» ’ - 30:32 9% 43:31 | 0.3% 5:14 79:17
Specialty Court Felony . 165:00 1 = 50% 235:10.{ 1.4% 28:19 | 428:30 |.
*~ Specialty Court Family/Civil- | © 136:15 |~ . 41% | =~ 194:11 : 1% | 23:23 | 353:50 |
All Specialty - - ‘ , 331:.47 100%.| . 472:53 2.9% | 56:58 1 __861:38
Multiple Case Types: N 0 oA
Specialty Court i L 472:53

Tabl e 20 estabhshes the number of hours per dlsposmon for each case type for which TSG was

able to collect sufﬁcxent data and for which there was a sufﬁcxent number of dlSpOSlthnS to accurately

reﬂect the workload of the public defender attomeys

ADULT FELONY o
Felony A Sex 1098:55 9 122:06 15.0
Felony A Other 361:50 | 19 | 1902 | - 96l
FelonyB >10 max 1215:53 81 1500 © | 122.0
Felony B <=10 max 1627:51 234" 6:38 | 2759

. AB|  2843:45 3151 9:01 202.8
FelonyC&D  1684:41 | 215 7500 | 2337
FelooyE | 33746 | 97 328 5258

Non Murder Felony Total  6326:59 655 - 9:39 .. 1896 .

— ADULT MISDEMEANOR R
Gross Misde‘meahof 1 520:41 147 332 5169
Misdemeanor - 1049:57 184 ‘ 5:42; 3209
Misdemeanor DUI - - 1176:31 263 | 4:28 4093
Misdemeanor DV/DB - 299:32 104 2:52 ' 635.7

Misdemeanor Total 304642 698 4:23 4175
“Parole Violation~ 46:10 17 - 2:43 . 673.9
Probation Violation | 31:53 84 | o022 4,821.1

JUVENILE*
Certification | 71331 | | i
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Juvenile Fel. or Misd. 1634:53

Juvenile Sex Offender 39:17

Violent Juvenile Offender 2:50

CHINS (truancies) 6:19

All Juvenile 1756:53 228 7:42 2374

Juvenile Probation Violation 12:58 19 0:40 2,679.7
Family/Civil

Civil Commitment - 263:14 217 1:12 1,509.3

Dependency (significant stages)** 1962:43 255 7:41 237.9

Dependency (new & reopens)** 1962:43 78 25:09 72.6

Specialty Court Family/Civil 170:58 - ,

Termination of Parental Rights 438:54 20 21:56 . 83.4

All Family/Civil ' 2676:10 '

SPECIALTY COURTS
Specialty Courts o o702:01 ] 97} T:14 | 253.0

+Dispositions derived from Washoe County Public Defender and Alternate Public'Defender. Case Management system.

* The County Case Management System does not classify offenses in the same categories as were tracked by the attomeys,
therefore an aggregate number is used.

** Dependency cases are analyzed here using two different measures. Because dependency cases may take many years before
they are finally reso)ved significant stages of the proceedings, usually review and placement hearings, are used in the first

instance. New and reopens are used in the second instance as a measure of the number of new petitions being filed per attorney
per year.

***This is the number of graduations or failures reported by the attorneys during the study period.

Validation

In order to assess the accuracy .of the time study results, actual assignments for Calendar Year
2008, excluding cases which conflicted out of the office and cases which are still out on bench warrant,
were used to determine the number of attorneys needed. Dividing the number of assignnients by case
type by the annual dispositions by case type calculated in Table 10 results in the number of FTE attorneys
needed to process those cases to disposition. In Murder and Appellate cases, since disposition rates were
not established in this study, FTE requirements were established by annualizing the number of hours
spent on that case type, and dividing the result by 1831 available work hours per attorney. To annualize

the number of hours, divide by .23 (12 weeks of recorded time divided by 52 weeks in a year).

47



Felony A Sex N ML 150 39

Felony A Other I O A 96.1 . L2

FelonyB.>10max -~ | 471. | = 1220 39

‘Felony B <=10 max 11491 2759 5.4

FelonyC 670 | 2337 2.9

FelonyD . 1450 - 2337 1.9

Felony E 517 525.8 o |

Gross Misdemeanor 751 5169 1.5 | 33

Misd DUI 1229 3209 3.0

Misd DV P 459 . 409.3 0.7

Other Misd | | 874 6357 2.7

Adult PV , 364 48211 | ol

Murder *

(Attorneys recorded 1816 hours during

the study under the Murder Case Type. 43

Annualized, and-divided by 1863 '

available work hours, results in 4.3

FIE) |

TOTAL ADULT ATTORNEYS v ) 32.4 33

All Juvenile Delinquency 1917 2374 6.8 ‘5

'J'uvem‘]_e'PV 82 2,679.7 - 0.02 | .
1. TOTAL JUVENILE ATTORNEYS | 6.8 5

Appellate * . _ ’

(Attorneys recorded 442 hours of (Appellate attorneys were

Appeals case types during the study. instructed to record the non- 1.0 ' 1

Annualized, and divided by 1831 appellate case type when- ’ '

available work hours, results in 1.0 giving advice)

FTE) .

Workload validation for Family, Civil and Specialty Court attorneys is not performed here.
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Section VII. Discussion

The case#weighting model employed by TSG is one in which detailed time records are kept by
public defenders over a given period of time, typically ranging from ten to fifteen weeks. The time
records provide a means by which caseload (the number of cases handled) can be translated to wo;kloéd
(the amount of effort, measured in units of time, for the lawyer to complete work on the caseloé.d). The
ability to weight cases allows thorough consideration of not just the raw number of cases assigned to a
criminal justice agency annually, but also the severity of cases handled by the program, the experience
level of its attorneys, the ratio of support staff to attorneys, and the attorneys’ other work requirements.
In the broadest context, weights can be given to the total annual caseload of a defender organization to
compare to the next year’s anticipated volume of cases.'* This method solves those problems posed by
relying on national numerical standards because it is current and jurisdiction-specific. Furthermore, the
case-weighting method has become an accepted method among courts and prosecutors in determining
staffing levels as well, but because their functions differ so greatly, they should never be used to draw
comparisons between the different agencies. Caseload standards adopted by any jurisdiction are not
appropriate for measuring the quality of representation provided to clients in any individual case. Nor,
without additional data, is it appropriate to apply these standards to any individual attorney or small group
of attorneys. Individual attorney workload must always take into consideration the experience of the
attorney, the difficulty of their current cases and the amount of support available to the attorney interms
of clerical, investigate and administrative resources. It is important for a supervisor to closely monitor
each attorney’s workload to ensure that the individual attorney does not become overloaded.

TSG’s case-weighting model shows that, in felony cases, public defenders in Clark and Washoe
Counties average nearly 200 dispositions per year. Although these numbers evidence progress from prior
studies of Nevada, '* they are still significantly higher than caseload standards found in other comparable
jurisdictions in which TSG has conducted studies. The caseload standards in those jurisdictions reflect
justice systems in which attorneys were not overloaded with cases to the extent present in Clark and |
Washoe counties.

The original intent of this report was to develop recommended caseload standards that would

allow attorneys enough time to represent their clients while meeting the performance standards set forth

'* When estimating their annual caseload, public defender agencies should consider input from all components of a
criminal justice system, including law enforcement, courts, prosecutors, and bar associations.

'* Reports from NLADA and the Indigent Defense Commission previously have recounted higher caseloads in
Nevada. However, as those studies have employed different methodologies from the present study, it is difficult to
compare the numbers exactly.
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in ADKT-411. TSG had'ihtended to field a secondary survey of attorneys to determine the additional
time necessary to comply with the performance standards set forfh in ADKT-411. However, County
administrators, in consultation with TSG and the Nevada Supreme Court, determined that it was
premature to ask attorneys to determine this measure before they had an opportunity to practice under the
new guidelines. Instead, TSG must analyze the current workload established by this study in the context
of caseload standards developéd in other jurisdictions designed to allow attorneys to continue to provide
effective representation.

In 1971, the Law Enforcement Assistance Administration, a federal agency within the United
States Department of Justice, commissioned the National Advisory Commission ‘on Criminal Justice
Standards and Goals (hereinafter “NAC”). One of six reports issued by the NAC, the Report on Courts,
published_ in 1973, has had substantial impact because it is the only national source that has attempted to
quantify a maximum annual public defender caseload. During the preparation of the Report on Courts,
the NAC relied mostly on qualitative and anecdotal information to formulate its standards.'® Although
the NAC Standards have not been formally adopted by the American Bar Association, the standards have
been cited by the ABA and referred to by some practitioners and researchers in the criminal justice field,
if only for the lack of other readily available numerical national standards.

The NAC Report on Courts articulated express standards for indigent defense services thh the
goals of expanding resources for professional and support staff; increasing the amount of state versus
county funding of indigent defense services; and representing all eligible defendants during all stages of
criminal proceedings. The NAC standards also called for specific criteria for initial client contact, parity
of pay with attorney associates at local law firms, and numerical caseload levels. |

With regard to the caseload levels of public defenders, the NAC estéblished these numerical
standards based on estimates by seasoned defense attorneys that public defenders should not handle more
than 150 felonies per year, 400 misdemeanors per year, 200 juvenile court cases pe‘r year, 200 Mental
Health Act cases per year, or 25 appeals per year when that attorney is handling only one type of case."’
These standards were adopted based entirely upon estimates obtained from a number of advisory
committee members. These NAC caseload standards composed in 1973 are still often cited but never, in
TSG’s experience, monitored or enforced in any public defender program in the country.

Although the NAC standards have historically served as a useful comparison tool for individuals

and organizations advocating for attorney caseload reduction, they should not be used in projecting

' National Advisory Commission on Criminal Justice Standards and Goals: Courts, Washington, D.C., 43, 265
(Jan. 1973).

7 National Advisory Commission on Criminal Justice Standards and Goals: Courts, Washington, D.C., Standard
13.12 (Jan. 1973). For purposes of this standard, the term case means a single charge or set of charges concerning a
defendant (or other client) in one court in one proceeding. An appeal or other action for post-judgment review is a
separate case. ld. at 276.
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jurisdiction-specific staffing needs because they do not account for: 1) local practice variations across the
country; 2) case complexity; and 3) ever-evolving laws and policiés. Additionally, the NAC 'Standards,
when created, were not based on any statistical data. Each jurisdiction across the county has different
criminal laws and-practices. Expanded to the national level, variations become more prevalent. A
behavior that may be considered criminal in one jurisdiction incurs a civil penalty in another; whatis
statutorily defined a misdemeanor in one jurisdiction may be a felony in another. In thirty-six states, a
person can be executed for certain crimes, and execution practices vary among those states as well.
Prosecutorial practices vary from jurisdiction to jurisdiction. Jurisdictions across the country employ
different systems for providing indigent defense representation. In some jurisdictions, for examplg, a
court appoints panel attorneys from a list while others have public defender systems with staff secretaries
and investigators. In addition, the expansion of the fight to counsel varies from jurisdiction to
jurisdiction; for instance, while the federal right to counsel extends to indigent criminal aﬁd juvenile
defendants facing incarceration, other jurisdictions have expanded the right to counsel to include
.dependency and other civil cases. All states have expanded the federal right to counsel to some extent.
For all of these reasons and many more, one could then expect that attorney workload varies from

~ jurisdiction to jurisdiction.

The NAC Standards group all case type subcategories under an overarching category, for éxample
subsuming murder and fraud cases all under one broad category of felonies. TSG’s findings and data
analyses from each of our case-weighting studies indicate that the workload involved in each gategory
ranges greatly from one sub-category to the next. For example, defending a felony involving a rape is |
much more time-consuming and complex than defending a minor drug felony. Nevertheless, by
clustering all case types into overarching categories, the national numerical standards do not account for
workload differentials. ;

- When the NAC standards were promulgated in 1973, the national landscape was much different
than it is today or even a decade ago. First, when the standards were published, capital punishment was
not a sentencing possibility in any state. Behaviors and crimes that did not exist in 1973, such as Internet-
based crimes, have since become more prevalent. Most jurisdictions around the country haye instituted
“tough on crime” policies, such as habitual offender statutes and “mandatory-minimum” sentencing
requiremems. Mental health institutions have been de-institutionalized and closed, and many people with
mental health disorders find themselves facing criminal charges and jail time in lieu of treatment. In
addition to traditional penalties, many convictions now carry collateral consequences, such as the loss of
government benefits, fewer employment opportunities, and deportation. The changes listed above, amohg

several others, illustrate the increased complexity of providing adequate representation.
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Although national caseload standards are useful in certain contexts, TSG recommends that they
not be used to draw conclusions about specific jurisdictions. Instead, jurisdictions should deve]ob
individualized assessments of caseload standards.

In August of 2007, the American Council of Chief Defenders (ACCD),"® issued a
Statement on Caseloads and Workloads,'® in whichy it recommends “that public defender and
assigned counsel caseloads not exceed the NAC recommended levels...” The resolution goes on to-state
that, in many jurisdictions, maximum caseloads should be lower than those recommended by the NAC.
The statement also discusses many of the reasons that representation of indigent defendants has become
even more complicated since the NAC standards were developed, including, among other factors,
increases in col]atéral consequences of convictions, an increase in the number of jurisdictions enacting
persistent offen_der statutes and an increase in the severity of those penalties, a dramatic increas_e in
penalties for people charged with sex offenses, and an increase in the number of juveniles charged as
adults.

The Washington (State) Defender Association has adopted caseload standards limiting the
caseload of a full-time public defense attorney per year to 150 felonies; 300 misdemeanors; 25v0juvenile
offender cases; 60 juvenile dependency cases; 250 civil commitment cases; or 25 appeals cases with the
case heard on the record. Those standards are careful to point out that additional consideration should be
given to particularly complex cases, and set forth a case credit system for those more. complicated case
types.” |

Previous case weighting studies performed by TSG have yielded the caseload standards appearing
in the following table. Since the case type categories studied were developed independently in each
jurisdiction, the specific categories differ somewhat from those in Clark and Washoe counties. King
County, Washington; Maricopa County and Pima County, Arizona; and the State of Colorado are
presented here. All four are in or include major metropolitan areas, are Western states, have similar
repeat offender statutes, and are jurisdictions where TSG has performed case weighting studies within the
past decade. |

Table 22 provides a summary of the caseload standards from those jurisdictions by equivalent

case type, where possible. Please note that, as discussed throughout, direct comparisons between

'* The ACCD is a Section of the National Legal Aid and Defender Association.
http://www .nlada.org/Defender/Defender ACCD/Defender ACCD_Home
19

http://www.nlada.org/DMS/Documents/1189179200.71/EDITEDFINAL VERSIONA CCDCASELOADSTATEME

NTsept6.pdf
%% Washington Defender Association Standards for Public Defense Services,

http://www defensenet.org/resources/publications- 1/wda-standards-for-indigent-defense
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jurisdictions cannot take into account all of fhe different factors that influence the complexity of any
particular case type. In some cases, the case type equivalents between jurisdictions are not exact. The
existence of diversion and drug treatment courts, early disposition courts, and the severity of potential
sentences and charging practices are unique to each jurisdiction and can subsfantially contribute to the
differences between jurisdictions.

The caseload standards established in these other studies were conducted at a time when the
public defender was thought to be operating satisfactorily. Colorado, for example, is a state that has been
op'erating relatively well with these standards. In one jurisdiction, Pima County, the table presents
standards that have been adjusted upward to ensure that the public defender is being utilized to their full

potential.

i:‘,A,
A:33.7 o
Fel S . . 14.7 150 .
elony Sex B: 612 32.6 31.9
Repeat :
izfa’;’s’ ;_") Offender: 8.5 |  32.6 99.9 96.0
: Other: 24.5 Mandatory
Repeat sentence:
76.5
Felony B Offender: 6 41.9
e ony 16.5 105.5 Other: 135 | 2545 | 202.5
(Class 3)
Other:
65-96
Mandatory
x*
Felony C& D Class C 2002 &Fel. | 3169 | 2333
(Class 4-5) Person:
DUI; 103.1 :
74.2 Nom
o Prc;};ezty: 313.6 Mandatory
elony ' 386.2 & Simple 1442.4 525.0
(Class 6) Drug: : v :
Possession:
T27.1%*
| 204.9
All Felony* *** 99.0 135.9 177.5 106.5 2154 189.2
Gross Misdemeanor 235.8 196.4 744.8 516.1
Other Misdemeanor 371.4 429.8%** 1368.2 398.7
All Misdemeanor**** 249.4 291.8 201.9 965.8 | 416.8
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Fel: 149.5 2032 ‘
All Juvenile 203.5 248.7 Mis: . 335.3 239.1
275.9 204.6 :

* the lowest level Felony in Washington State is a Class C Felony, and consists of Personal, Property and Drug Offenses
** Felony C Drug Court. This is not a diversion court, but a court that handles only drug-related offenses.

*** Includes non-jailable misdemeanor traffic offenses

****The aggregate numbers in these categories are not caseload standards and should not be used in place of standards
developed for the more specific case types for determining staffing needs. They are only presented to provide a rough
comparison between jurisdictions, and will change as the ratio between more serious and less serious case types fluctuate.

In Felony B cases, the category that consumes the most time of any category in either Clark or
Washoe County, the workload is more than twice that of the standards established in any of the other
juriédictions. For combined Misdemeanors, attorneys in the other studies spent between 6 and 8.5 hours
per disposition. In Clark County, the time spent on Misdemeanors is just under two hours, and just ove.r
four hours in Washoe County.

-For sex offenses, the most serious offense specifically measured by the current report, the
caseload standard in King County for Felony A Sex offenses is 33.7 cases per FTE attorney per year and
61.2 for felony B sex offenses. In Colorado, the svtandard is 32.6 for all Felony Sex offenses. In Clark
and Washoe Counties, the current workload is 14.4 and 15.0 cases, respectively, being disposed of
annually per FTE attorney. This comports with what was reported to TSG by the defenders: that sex
offenses are treated very seriously in Nevada, and consume an enormous amount of time to defend. This
is the only categofy for which either Clark or Washoe County’s current workloads fall below any of the
other jurisdiction’s caseload standards, except as seen in Washoe County’s representation in Juvenile
Delinquencies, which is still on the high side of those established elsewﬁere, and twenty percent higher
‘than the NAC standards established 36 years ago.

What is clear from the caseload standards and the case weighting study results referenced‘ab(.)ve
is that Clark and Washoe County public defenders are processing far more cases per attorney than is
recommended by or reflected in any of these standards. Evaluations of the Clark and Washoe County
Public Defenders by TSG and others have stressed concerns about the impact on effectiveﬁess of
representation that caseload burdens such as these can cause, but this has been the first attempt at
quantifying the caseloads by specific case type categories.

It is essential to note that the workloads established by this report reflect the practice of public
defense in Clark and Washoe counties before the Supreme Court promulgated the performance s’tandards
in ADKT-411. What the caseload standards should be so that attorneys have sufficient time to represent .
their clients while meeting ADKT-411 are still to be seen and likely require the additional study that TSG

had urged to the counties and the Court. However, it is inconceivable that ADKT-411 would countenance
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caseload standards that exceed the range found in jurisdictions comparable to Nevada, especially when

the problem is only exacerbated by the lack of essential support staff provided to attorneys.

Assuredly, both Clark and Washoe counties require additional FTE attorney positions to reach the

caseload standards established by comparable jurisdictions and the new performance standards

promulgated under ADKT-411. Without additional study, TSG cannot provide a definitive figure, but the

following tables provide an illustration of the depth of the problem in Nevada. Tables 23 and 24 calculate

the additional FTE attorney positions needed to staff each office to achieve a workload that falls within

the range of standards established in other jurisdictions. This analysis only uses the other standards to

calculate the number of . attorneys required to provide representation in non-murder Felony, Misdemeanor

and Juvenile Delinquency cases. Appellate and Murder attorneys required are calculated separately based

on the percentage increase required for the other case types. Further, this is only a rough estimate of the

increase in staffing required.

| Felony A Sex 273 15 18.2 25 10.9
Felony A Other 267 30 8.9 40 6.7
Felony B >10 max 1194
Felony B <=10 max 4938

All Felony B 6132 100 61.3 135 454

Felony C 2071 125 16.6 200 10.4
Felony D _ 1250 150 8.3 350 3.6
Felony E 1764 350 5.0 700 2.5
Gross Misdemeanor 1168 200 5.8 235 5.0
All Other Misdemeanor 4179 325 12.9 500 8.4
Adult PV . 1304 1500 0.9 3700 0.4
Murder * . ‘ 18.0 12
TOTAL ADULT ATTORNEYS 156 . 105
All Juvenile Delinquency 4651 200 233 250 18.6
Juvenile PV 655 1500 0.4 3700 2
TOTAL JUVENILE ATTORNEYS ‘ 23.7 18.8

9

Current FTE | oo f o0 e

v Attorneys.98 il 188 S SRR e

Difference 82% 2%
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3.9

Felony A Sex 273 25 23
Felony A Other 267 30 3.7 40 2.8
{ Felony B >10 max 1194 '
‘Felony B <=10 max_ 4938
All Felony B 6132 100 19.6 135 145

Felony C 2071 125 5.4 200 34
Felony D 1250 150 3.0 350 1.3
Felony E 1764 350 1.5 700 0.7
Gross Misdemeanor 1168 200 3.8 235 3.2
All Other Misdemeanor 4179 325 7.9 500 -5l
Adult PV 1304 1500 0.2 3700 | 0.1
Murder *- h 18.0 ) 12
TOTAL ADULT ATTORNEYS 54 37
All Juvenile Delinquency 4651 200 11.4 250 9.1
Juvenile PV 655 1500 0.1 3700 0.02
TOTAL JUVENILE ATTORNEYS 23.7 18.8 .

_Appellate *

Current FIE

Attorneys: 39
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Section VIIl. Conclusions and Recommendations

Recently, The Constitution Project published a three-year study titled “Justice Denied, America’s

Continuing Neglect of Our Constitutional Right to Counsel — Report of the National Right to Counsel -
VCommitte’e.” The report chronicles primarily the past ten years of states seeking reform in their indigent
defense systems. : Among these efforts, the report speaks of recent efforts in Nevada, noting that: “In
recognition of the need to improve indigent defense representation in Nevada, in 2008, the Nevada j
Supreme Court did what few other state supreme courts have done — approved new indigent defense
performance standards. However, Nevada counties are responsible for 95% of the burden of funding.
indigent defense, and many of the counties have declared that they cannot afford to ensure compliance - -
with the standards.”

The Nevada Supreme Court has promulgated the most extensive and comprehensive set of
performapce standards that TSG is aware of throughout the 50 states. Indeed, the Court’s performance
standards apply not only to requirements under the U.S. and Nevada constitutions, but also to every other
right to counsel required under Nevada law. They are designed to meet the requirements of the code of
professional responsibility governing the lawyer’s duty to provide competent and diligent representation
to each client, which are in accordance with the ABA Model Rules of Professional Conduct requiring “the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”

In further examining the professional duty of lawyers representing the indigent, the report
“Justice Denied” states, “While almost all of the standards discussed in'the preceding section are
voluntary, an indigent defense program could choose to require its attorneys to adhere to them.” The
authors of this recent and extensive report state, “We are aware of no defense program that has actually
developed a vigorous process to monitor and strictly enforce compliance with professional.standérds.”
But in-a footnote to this statement, the authors have cited the recent opinion of the Nevada Supreme Court
regarding the performance standards it promulgated in April, 2009 (ADKT-411). Put plainly, against the
wide variety of standards dealing with the performance of defense counsel, the authors of “Justice
Denied” were unable to reference another state in the couhtry in which the State Supreme Court has
mandated a comprehensive set of performance standards similar to Nevada.

After completing the 2008 case weighting study in Clark and Washoe Counties, after reviewing

previous studies conducted in Nevada, and after performing extensive site visits in Clark and Washoe
counties, it is clear to TSG that public defenders in Clark and Washoe counties will be unable to comply - |

with the requirements of ADKT-411. TSG makes this statement for all of the reasons set forth below:
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There is not sufficient funding in either of the two counties to assure that all public defense
attorneys can measure up to the pe‘rformanAce standards recently adopted by the Nevada Supreme
Court. The most recent 50-state expenditure data provided by the American Bar Association
through its Bar Information Program for FY2005 notes that the State of Nevada covered just three:
percent of the cost for indigent defense.. This means that the counties in Nevada provi‘ded 97%
of the total cost of indigent defense in Nevada in 2005.

The information set forth in this report also indicated that there were 28 states that provided 100%
of indigent funding solely through state funds. There were only three other states that compare
with the small-amount of state funding as Nevada. This same study discloses.that on-a per capita
basis total indigent defense funding in Nevada was 25" among the states.

Based upon all the information available to TSG from Nevéda, none of the public defender
agencies in these jurisdictions is able to provide competent and diligent legal services to all of its
clients due to a substantial excess number of cases and an insufficient number of staff.’ This was
repeatedly told to TSG researchers by public defenders, judges, and other key members of the
criminal justice system. |
Furthiermore, the results of the case-weighting study echo these remarks. It is important to ‘
emphasize that TSG.initially-was to undertake a study of public defender offices in both counties
to determine caseload standards that would ensure compliance with the new performance
standards promulgated by the Nevada Supreme Court. However, this was not possible because
ADKT-411 did not become effective until April 1, 2009, and the case-weighting study was .
conducted in late 2008 when there were no formal performance standards in effect in Nevada.
The original intent of this report was to field a éecondary' survey of attorneys to determine the
additional time necessary to comply with the performance set forth in ADKT-411. However,
county :administrators, in consultation with TSG and the Nevada Supreme Court, felt that it was
premature to ask attorneys to determine this measure before they had an opportunity to practice

under the new guidelines. As such, TSG has found it to be virtually impossible to establish a

-protocol for making the necessary adjustments under the 2008 workload.

The Spangenberg Group recommends that the current workloads be re-evaluated and re-adjusted
within the next two years in order to establish staffing levels to allow the offices to comply with-
the new performance standards. A

TSG has arrived at a clear conclusion that until sufficient resources are dedicated to the public
defender offices in Clark and Washoe counties, including sufficient support staff and '
investigative resources to support the attorneys, it will be impossible to measure the additional.

amount of time nécessary to comply with the new performance standards. However, in an effort
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to begin this lengthyvand time-consuming process, TSG has compared from a qualitative
standpoint results from other case-weighting studies it has conducted. This is not intended as.a-
substitute for the recommended quantitative study to be conducted within two years, but rather to
provide some other information that may prove useful in this ongoing effort. The performance
standards may well provide a new opportunity for public defenders to begin controlling their

caseloads to ensure that they can provide effective representation to their clients.
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