MEMORANDUM

Date: October 5, 2009

To: Chief Justice Hardesty, Members of the Nevada Supreme Court UCT 052008
From: Franny Forsman, Federal Public Defender

Re: October 6, 2009 hearing on ADKT 411

court from Dav1d Carroll of NLADA.

I offer these brief comments in response to the comments filed on this date by
NACO and the NDAA. I will be present at the hearing and welcome the court’s inquiry.

NACO and NDAA Comments re: Authority of Court

The comments of the NACO and the NDAA, both reference concerns about the
_court’s authority to provide relief for excessive caseloads of appointed counsel. The
concerns are referenced as “unfunded mandates” (NACO) and the prerequisite that the
relief be constitutionally required before the court can act (NDAA).

If this court adopts any form of guidance to appointed counsel regarding caseload
standards, it will not be a direction from the court to expend funds (although as will be
demonstrated below, this court has exercised that authority on previous occasions). The
result of establishing an ethical limit on caseloads of appointed counsel may require the
expenditure of funds but the funding sources could exercise other options to reduce the
caseloads, in much the same way that depopulation orders reduce overcrowding in jails.
For instance, SCR 250 (2)(f) requires the appointment of two attorneys in death penalty
trials. Presumably, NACO and NDAA would argue that such a rule exceeds the authority
of this court. If the funding sources do not respond to the court’s exercise of its inherent
authority, then the court can order the cessation of prosecutions, State v. Citizen, 898 So.-
2d 325 (La. 2005) or the release of prisoners, Lavallee v. Justices in Hampden Sup. Ct.,
812 N.E.2d 895 (Mass. 2004). | |

While mandating that funding be provided by the State or Counties to reduce the
caseloads of appointed counsel is not sought, this court has, on a number occasions
determined that it has the inherent authority to order funding of certain functions which it
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finds are within the inherent authority of the court. For instance, in Azbarea v. City of
North Las Vegas, 590 P. 2d 161, 162 (Nev. 1979), this court held,
Judicial power is the authority to hear and determine justiciable
controversies and includes within its scope the inherent and incidental
authority to do that which is reasonably necessary to exercise the power
conferred.

This court affirmed the inherent power of a court to order a city government to pay
overtime to court employees. See also State ex rel Kitsmeyer v. David , 68 P. 689 (Nev.
1902)(Supreme Court carpeting and furniture expenditures); Young v. Board of County
. Com’rs of Pershing County , 530 P.2d 1203 (Nev. 1975)(salaries, equipment, and library
for a rural court). Then in Blackjack Bonding v. City of Las Vegas Municipal Court, 14
P.3d 1275, 1280 (2000), this court, quoting State v. Second Judicial Dist. Ct., 11 P.3d
1209, 1214 (2000) held,

Judicial function includes the right to exercise any lesser power that can be

subsumed under, or is included as an integral part of, the broader heading of

“Judicial Power”; that is, any power or authority that is inherent or

incidental to a judicial function is properly within the realm of judicial

power... ~

This court then affirmed the inherent power of a municipal court to charge and
collect fees on bail bonds.

“Most recently in Halverson v. Hardcastle, 163 P.3d 428, 440 (Nev. 2007), this
court discussed the relationship between inherent powers of a department of government
and the “separation of powers” clause of the Nevada Constitution:

To ensure that the executive, legislative, and judicial powers are
meaningful, the governmental department in which each respective power is
vested also has—by virtue of its mere constitutional existence—inherent
authority “to accomplish or put into effect,” i.e. to carry out, the
department’s basic functions. The power derived from the departments’
“sheer existence is broader and more fundamental than the inherent power
conferred by separation of powers,” and it exists even when one _

‘department, in carrying out its functions, exercises roles more commonly
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~seen in the scope of another department’s powers.
This court’s laudatory efforts to carry out its_authbrity to oversee the practice of
law in this state and the provision of justice to indigent defendants are clearly within its
inherent authority to carry out its most basic functions.

NDAA Comments on “constitutional requirement” Threshold

The NDAA assumes that there is some showing of “constitutional requirement”
before this court can exercise its inherent authority. Such a showing is not required. There
is no federal constitutional right to counsel in post-conviction cases. Prior to 1987, there
was a statutory requirement to appoint counsel in all post-conviction cases. From 1987 to
1993, state law made appointment of counsel discretionary in all post-conviction
proceedings. Yet this court ruled that counsel was required in two capital post-conviction
cases (Stevens v. State, No. 24138, Order of Remand (July 8, 1994); Hill v. State, No.
18253, Order Dismissing Appeal (June 29, 1987), despite the fact that there was no
constitutional requlrement for the appomtment of counsel.

NDAA Comments on Caseload Standards

The NDAA acknowledges that whether relief is granted in individual cases
alleging:ineffective assistance of counsel does not answer the question of whether the
system is deficient. Since 1993, the system for provision of indigent defense in Nevada
has been consistently deemed inadequate.! This court has finally taken the action
necessary to implement the most basic standards for performance of appointed counsel.
Failure to 1mp1ement standards for caseloads will leave Public Defenders and appointed
counsel at the mercy of their funding sources, which do not carry out the same
responsibility as this court in ensuring that there is equal justice in Nevada’s criminal
courtrooms. "

'Nevada Sulﬂremé Court Task Force on Racial, Economic and Gender Bias Reports(1993-

1999); Indigent Defense Services in the State of Nevada: Findings & Recommendations, -
December 13, 2000; Miranda v. Harris,319 F.3d 465 (9" Cir. 2003); Gideon s Broken Promise:

America’s Continuing Quest for Equal Justice-ABA Hearings (Dec. 2004).
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Recognizing that any attempt at insuring a standard of care is entirely depénden’t
on caseload, the ABA issued an Opinion making clear that lawyers who represent
indigent clients are not excepted from the obligation to furnish “competent” and
“diligent” representation and must therefore refuse to take cases when the caseload is
excessive. ABA Comm. On Ethics and Prof’l Responsibility, Formal Op. 06-441(2006).
In order to assist in insuring that the ethical obligation addressed in the Opinion is carried
out, the ABA recently published Eight Guidelines of Public Defense Related to Excessive
Workloads (August 2009). I have attached the Guidelines in full to this Memorandum.
The Commentary to the Guidelines addresses the question before this court.

Consistent with ABA policy, these Guidelines do not endorse specific

numerical caseload standards, ‘except to reiterate a statement contained the

commentary to existing principles approved by the ABA: “National

caseload standards should in no event be exceeded.” This statement refers

to numerical annual caseload limits published in a 1973 national report.

Eight Guidelines of Public Defense Related to Excessive Workloads, p. 11 (August
2009). : '

Washoe and Clark County agreed that performance standards should be adopted.
Washoe and Clark County agreed to fund a study so that caseload standards could be
accurately considered. The Spangenburg study resulted. Implementation of Performance
Standards will only reduce the number of cases that appointed counsel can handle. If a
caseload:standard cannot be ascertained from the study, then I urge the court to accept the -
ABA recommendation until such time as the counties accept a weighted caseload number.

i
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AMERICAN BAR ASSOCIATION

EIGHT GUIDELINES OF PUBLIC DEFENSE
RELATED TO EXCESSIVE WORKLOADS

August 2009

This document contains the ABA “Eight Guidelines of Public Defense

Related to Excessive Workloads.” The Eight Guidelines and their:

- commentary were approved by the ABA House of Delegates as official
policy of the Association during the ABA Annual Meeting in Chlcago on

August 3, 2009 .

Beginning at page 22, there is a Report about the Eight Guidelines that was
submitted to the House of Delegates by the ABA Standing Committee on :
Legal Aid and Indigent Defendants, which was the ABA entity that
developed the Eight Guidelines and proposed their adoption. The Report
was not submitted to the House of Delegates for approval and does not -
constitute ABA policy.

A printed version of the Guidelines will be available within the next several
months. '



| Introduction

The Américan Bar Association (ABA) has declared the achievement of q(uality\ _
representation as the objective for those who furnish defense services for persons chargéd in
criminal and juvenile delinquency cases who cannot afford a lawyer. This goal is not achievable,
howéver, when the lawyers providing the defense representation have too many cases, which -
frequently occurs throughout the United States. This was emphasized in the report of the ABA

' Standing Committee on Legal Aid and Indigent Defendants published in 2004, Gideon s Broken

Promise: America’s Continuing Quest for Equal Justice, available at www.indigentdefense.org.

Additionally; in 2009, two national studies concerned with indigent defense documented the
enormous caseloads of many of the lawyers who provide representation of the indigent and the
~ crucial importancé of addressing the problem.’ |
In 2006, the ABA Standing Committee on Ethics and Professional Responsibility issued
its first ever ethics opinion concerning the obligations of lawyers, burdened with excessive
caseloads, who provide indigent defense representation.” The opinion made clear that there are
“no exceptions” for lawyers who represent indigent clients, i.e., all lawyers have a duty to
furnish “competent” nnd “diligent” service, as required by rule‘s of professional conduct.’.
Although Formal Opinion 06-441 set forth some of the steps that those providing defense
services should take when faced with excessive caseloads, neither the ethics opinion nor ABA
Standards for Criminal Justice contain the kind of detailed action plan, set forth in these
Guidelines, to which those providing public defense should adhere as they seek to comply with

their professional responsibilities. Thus, Guideline 1 urges the management of public defense

! See Report of the National Right to Counsel Committee, JUSTICE DENIED: AMERICA’S CONTINUING NEGLECT OF
OUR CONSTITUTIONAL RIGHT TO COUNSEL (The Constitution Project 2009)(hereinafter JUSTICE DENIED),
available at www.tcpjusticedenied.org; MINOR CRIMES, MASSIVE WASTE: THE TERRIBLE TOLL OF AMERICA'S
BROKEN MISDEMEANOR COURTS (National Association of Criminal Defense Lawyers (2009) [hereinafter

MINOR CRIMES], available at www.nacdl.org/misdemeanor.

2 ABA Comm. on Ethics and Prof | Responsibility, Formal Op. 06-441 (2006)[hereinafter ABA Formal Op.
06-441). ’

* ABA MoDEL RULES OF PROF’L CONDUCT R. 1.1, R. 1.3 (2008) [hereinafter ABA MODEL RULES).
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programs to assess whether excessive workloads are preventing their lawyers from fulfilling
performance obligations; and Guidelines 2, 3, and 4 relate to fhe need for continuous supervision
and monitoring of workloads, training of lawyers respecting their ethical duty when confronted
with excessive workloads, and the need for management to determine if excessive workloads |
exist. Guidelines 5 through 8 address the range of options that public defense providers and their
lawyers should consider when excessive workloads are present. As set forth in Guideline 6,
depending upon the circumstances, it may be necessary for those providing public defense to
seek redress in the courts, but other choicés may be available, as suggested in Guideline 5, before
this step is required. '

These Guidelines are intended for the use of public defense programs and for lawyers
who provide the representation, when they are confronted with too many persons to represent
and are thus prevented from discharging their responsibilities under professional conduct rules.
In addition, because these Guidelines contain important considerations for those responsible for
indigent defense services, they should be valuable to a number of other audiences, including
members of boards and commissions that oversee public defense representation, policymakers
responsible for funding indigent defense, and judges who are called upon to address the caseload
concerns of those who provide public defense services. Since these Guidelines relate directly to
the fair, impartial, and effective administration of justice in our courts, they also should be of

special interest to bar leaders, as well as to the legal profession and to the public.



Guidelines and Comments

1. The Public Defense Provider avoids excessive lawyer workloads and the adverse impact
that such workloads have on providing quality legal representation to all clients. In
determining whether these objectives are being achieved, the Provider considers
whether the performance obligations of lawyers who represent indigent clients are
being fulfilled, such as:

e whether sufficient time is devoted to interviewing and counseling clients;

¢ whether prompt interviews are conducted of detained clients and of those who
are released from custody;

e whether pretrial release of incarcerated clients is sought;

whether representation is continuously provided by the same lawyer from

initial court appearance through trial, sentencing, or dismissal;

¢ whether necessary investigations are conducted;
* whether formal and informal discovery from the prosecution is pursued
o whether sufficient legal research is undertaken;
¢ whether sufficient preparations are made for pretrial hearings and trlals, and
¢ whether sufficient preparations are made for hearings at which clients are
sentenced. '
Comment

These Guidelines use “Public Defense Provider” or “Provider” to refer to public defender
agencies and to programs that furnish assigned lawyers and contract lawyers. The words
“lawyer” and “laWyers” refer to members of the bar employed by a defender agency, and
those in private practice who accept appointments to cases for a fee or provide defense
represéntation pursuant to contracts. The ABA long ago recognized the importance of
indigent defense systems including “the active and substantial participation of the privéte
bar...” provided “through a coordinated assigned-counsel system” and also perhaps including
“contracts for services.”* In addition to covering all providers of defense services, these
Guldelmes are intended to apply both to adult and Juvemle public defense systems. The

obj ective of furmshmg “quality legal representatxon” is American Bar Assocnatlon policy

% ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES, Std. 5-1. Z(b) (3rd ed. 1992)[heremafter
ABA PROVIDING DEFENSE SERVICES).



related to indigent defense services.” This goal is consistent with the ABA’s Model Rules of
Professional Conduct, which require that “competent representation” be provided consisting
of “the legal knowledge, skill,,thogoughness and preparation reasonably necessary for the

representation.”®

However, if workloads are excessive, neither competent nor quality
representation is possible. As stated in the ABA’s Model Rules, “[a] lawyer’s workload must
be controlled so that each matter can be handled competently.”” In addition, it has been
successfully argued that an excessive number of cases create a concurrent conflict of interest,
as a lawyer is forced to choose among the interests of various clients, depriving at least some,
if not all clients, of competent and diligent defense services.® The responsibilities of defense
lawyers are contained in performance standards® and in professional responsibility rules

governing the conduct of lawyers in all cases. '

> “The objective in providing counsel should be to assure that quality legal representation is afforded to
all persons eligible for counsel pursuant to this chapter.” ABA PRoViDING DEFENSE SERVICES, supra note 4,
Std. 5-1.1 See also ABA TEN PRINCIPLES OF A PuBLIC DEFENSE DELIVERY SYSTEM, Principle 5 (2002)[hereinafter
ABA TEN PRINCIPLES{“Defense counsel's workload is controlled to permit the rendenng of quality
representation.”).

® ABA MODEL RULES, supra note 3, R. 1.1.
71d. atR. 1.3, cmt. 2.

® “When excessive caseload forces the public defender to choose between the rights of the various
indigent criminal defendants he re presents, a conflict of interest is inevitably created.” In Re Order on
Prosecution of Criminal Appeals by the Tenth Judicial Circuit Public Defender, 561 So. 1130, 1135 (Fla.
1990). See also American Council of Chief Defenders, National Legal Aid and Defender Association,
Ethics Opinion 03-01, at 4 (2003): “The duty to decline excess cases is based both on the prohibition
against accepting cases which cannot be handled ‘competently, promptly to completion’ ... and the
conflict-of-interest based requirement that a lawyer is prohibited from representing a client ‘if the
representation of that client may be materially limited by the lawyer’s responsibility to another client.
(citations omitted). A portion of the language last quoted is from ABA MoDEL RULER. 1.7 (-a)(z).

w

% The most com prehensive and authoritative standards respecting the obligations of defense lawyers in
criminal cases have been developed by the National Legal Aid and Defender Association. See
PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION (4™ Printing)(National Legal Aid and _
Defender, Ass'n 2006). Important defense obligations also are contained in ABA STANDARDS FOR CRIMINAL
JUSTICE, DEFENSE FUNCTJON STANDARDS)(B"’ ed. 1993)[hereinafter ABA DEFENSE FUNCTION].

Ysee e.g. ABA MoDEL RULES, supra note 3,R 1.4, dealmg with the obligation of lawyers to promptly and
reasonably communicate with the client.



When defense lawyers fail to discharge the kinds of fundamental obli gatiéns contained in
this Guideline, it is frequently because they have excessive workloads. For example, the
failure of lawyers to interview clients thoroughly soon after representation begins and in
advance of court proceedings, as necessary, is often due to excesswe workloads.'" When
Public Defense Providers rely upon “horizontal” systems of representatlon in Wthh multiple
lawyers represent the client at different stages of a case, and lawyers often stand in for one
another at court proceedings, it is usually because there are too many cases for which the ’
Provider is responsible.'? If written motions are not filed, legal research not conducted, and
legal memoranda not filed with the court, the lawyers most likely have an excessive
workload. Similarly, excessive workloads may be the reason that crime scenes are not
visited in cases where it might be useful to do so. Besides the performance obligations listed
in Guideline 1, there are other indicia of excessive workloads, such as a lack of time for
lawyers to participate in defense training programs; the need for which is addressed in

Guideline 3 and the accompanying commentary.

. The Public Defense Provider has a supervmon program that continuously monitors the
workloads of its Iawyers to assure that all essential tasks on behalf of chents, such as
those specified in Guideline 1, are performed.

Comment

This Guideline is derived from the ABA Ten Principles of a Public Defense Delivery System
and emphasizes the critical relationship between supervision and workloads. The ABA Ten
Principles require that “workload(s]...[be] controlled” and that lawyers be “supervised and

systematically reviewed for quality and efficiency according to nationally and locally:

" aps soon as practicable, defense counsel should seek to determine all relevant facts known to the.

accused.” ABA DEFENSE FUNCTION, supra note 9, Std. 4-3.2 (a). See also ABA TEN PRINCIPLES, supra note 5,
Principle 4: “Defense Counsel is provided sufficient time and confidential space within whach to meet
with the client.”

2 “Counsel initially provided should continue to represent the defendant throughout the trial court

proceedings....” ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5-6.2. See also ABA TEN PRINCIPLES,
supra note 5, Principle 7: “The same attorney continuously represents the client until completion of the
case.” These ABA policy statements do not preclude one or more lawyers with special expertise

providing assistance to the lawyer originally assigned to provide representation, and such practices do

not necessarily reflect excessive defense workloads.
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adopted standards.”” “Workload,” as explained in the ABA Ten Principles, refers to

“caseload adjusted by factors such as case complexity, support services, and an attorney’s

! The need for such oversight is just as important in programs

nonrepresentational duties.
that use assigned lawyers and contract lawyers as it is in public defender offices. When
lawyers have a private practice in addition to their indigent defense representation, the extent
of their private practice also must be considered in determining whether their workload is
reasonable.”® This applies to part—timé publiﬁ defenders, assigned lawyers, and contract. -

lawyers.

The ABA endorses complete independence of the defense function, in which the judiciary is
neither involved in the selection of counsel nor in their supervision.'® This call for | _
independence applies to public defender programs, as well as to indigent defense programs
that furnish private assigned counsel'’ and legal representation through contracts.'
Accordingly, the supervision called for under this Guideline is to be provided by seasoned
lawyers who are experienced indigent defense practitionefs and who act within a
management structure that is independent of the judicial, executive and legislative branches

of government.

13 ABA TeN PRINCIPLES, supra note 5, at Principles 5 and 10.
1 |d. at Commentary to Principle 5.

B The Massachusetts Committee on Public Counsel Services makes extensive use of private lawyers and
seeks to monitor the quality of representation they provide. See JUusTICE DENIED, supra note 1, at 194, n.
52. However, there are few public defense programs that monitor the private caseloads of assigned
lawyers or contract lawyers to determine whether these caseloads might interfere with the provision of
quality legal representation. But see Wash Rev. Code § 10.1-01.050 (2008): “Each individual or
organization that contracts to perform public defense services for a county or city shall report...hours

* billed for nonpublic defense legal services in the previous calendar year, including number and types of
private cases.” ‘

16 See infra note 54, which contains language from ABA PROVIDING DEFENSE SERVICES, supra note 4, dealing
with the independence of the defense function. '

17 See also ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5-2.1.

8 See id. at Std.’5-3.2 (b).



Unless there is supervi‘sion of lawyer performance at regular intervals, reasonable workloads
and quality representation are not likely to be achieved. Although variations in approach
may be called for depending on the kinds of cases represented by the lawyer (e.g.,
misdemeanor, felony, juvenile, capital, appellate, post-conviction cases) and the lawyer’s
level of experience, supervision normally requires (1) that meetings be held between an
experienced lawyer supervisor and the lawyer being supervised; (2) that the work on cases
represented by the supervisee be thoroughly reviewed through case reviews, mock
presentations or other thorough reviews; (3) that the lawyer supervisor reviews selected files
of the supervisee; (4) that selected court documents prepared by the supervisee be reviewed,
(5) that periodic court observations of the supervisee’s representation of clients be conducted;
and (6) that the number of cases represented by the supervisee, as well as their complexity
and likely time commitments, be carefully assessed. In overseeing the work of those
providing public defense services, it is important that supervisors have access to data through
a management informatiori system, which shows the lawyer’s current caseload, the status of

cases represented by the lawyer, and other important relevant data. 19

3. The Public Defense Provider trains its lawyers in the professional and ethical
responsibilities of representing clients, including the duty of lawyers to inform
appropriate persons within the Public Defense Provider program when they believe
their workload is unreasonable.

Comment

The reciuirémenf of fraining for lawyers who provide public defense representation is well
established ABA policy.?® This Guideline emphasizes a particular subject area in which

Public Defense Providers have an obligation to provide training. Lawyers who provide

' The National Right to Counsel Committee recommends that systems of indigent defense establish
“[ulniform definitions of a case and a continuous uniform case reporting system...for all criminal and
juvenile cases. This system should provide continuous data that accurately contains the number of new
appointments by case type, the number of new dispositions by case type, and the number of pending
cases.” JUSTICE DENIED, supra note 1, Recommendation 11, at 199. See also La. Rev. Stat. Ann. § 15-148
(B)(1) Supp. 2009), which requires the state’s public defender agency to establish a uniform case
reporting system, including data pertaining to workload.

% See ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5-1.5; ABA TEN PRINCIPLES, supra note 5,
Principles 6 and 9.



~ defense services need to be aware of their ethical responsibilities to provide “competent” and
“diligent” representation, as required by rules of professional conduct,”! as well as
performance standards that will enable them to fulfill those duties. In addition, lawyers
should be instructed that they have a responsibility to inform appropriate supervisors and/or
managers within the Provider program when they believe their workload is preventing or
soon will prevent them from complying with professional conduct rules.”? This is especially
important because there is an understandable reluctance of public defense lawyers to report
to those in charge that they either are not, or may not, be providing services consistent with
their ethical duties and performance standards. Despite such reluctance, defense lawyers
need to make regular personal assessments of their workload to determine whether it is
reasonable, whether they are performing the tasks necessary in order to be compctént and
diligent on behalf of their clients, and whether they need to communicate concerns about
their workload to their supervisor. In discussing the ABA Model Rules and their application
to exc_essi‘ve public defense caseloads, the ABA Standing Committee on Ethics and
Professional Responsibility has explained that lawyers have a duty to inform their
supervisors, the heads of defense programs, and, if applicable, the governing board of the
Provider when lawyers believe that they have an excessive number of cases‘.23 Conversely, it

is important that Providers not take retaliatory action against lawyers who, in good faith,

express concerns about their workloads.

%! See ABA MODEL RULES, supra note 3, R 1.1,, 1.3.

* The ABA Model Rules contemplate that issues respecting the discharge of professional duties will be
brought to the attention of supervisors: “A subordinate lawyer does not violate the Rules of
Professional Conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution
of an arguable question of professional responsibility.” ABA MODEL RULES, supra note 3, R. 5.2 (b). See
also ABA Formal Op. 06-441, supra note 2, at 5-6.

B “If the supervisor fails to provide appropriate assistance or relief, the lawyer should continue to
advance up the chain of command within the office until relief is obtained or the lawyer has reached
and requested assistance or relief from the head of the public defender’s office.... Such further action
might include: if relief is not obtained from the head of the public defender’s office, appealing to the
governing board, if any, of the public defender’s office....” ABA Formal Op 06-441, supra note 2, at 6.

9



4. Persons in Public Defense Provider programs who have management responsibilities
determine, either on their own initiative or in response to workload concerns expressed
by their lawyers, whether excessive lawyer workloads are present.

Comment

Public Defense Providers should learn of excessive workloads when lawyers who provide
defense services communicate their concerns to management or from the system for
monitoring workloads used by the Provider.?* Cleaﬂy, management should take seriously
concerns about case overload expréssed by lawyers since those providing client
representation are best able to appreciate the daily pressures of their workload yet may be
reluctant to complain. Regardless of the source of concerns, it is incumbent upon
management to determine whether the volume of cases, perhaps in combination with other
responsibilities, is prevénting lawyers from providing “competent” and “diligent”
representation and a failure to discharge their responsibilities under applicable performance
standards.”> Depending upon the circumstances, supervisors of lawyers and heads of
Provider programs are accountable under professional conduct rules when violations of

ethical duties are committed by subordinate lawyers for whom they are respo.nsible.26

2% Client complaints may also be an indication that representation is inadequate due to excessive
workloads. See, e.g., NAT'L LEGAL AID AND DEFENDER ASS'N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE
-UNITED STATES: REPORT OF THE NATIONAL STUDY COMMISSION ON DEFENSE SERVICES 405 (1976).

2 “As an essential first step, the supervisor must monitor the workloads of subordinate lawyers to
ensure that the workload of each lawyer is appropriate. This involves consideration of the type and
complexity of cases being handled by each lawyer; the experience and ability of each lawyer; the
resources available to support her; and any non-representational responsibilities assigned to the
subordinate lawyers.” ABA Formal Op 06-441, supra note 2, at 7. A supervisor’s assessment of the
workloads of subordinate lawyers will be significantly aided if an adequate management information
system is established, as noted in the Comment to Guideline 2 supra. As recognized in the ABA’s ethics
opinion, the extent of support staff (e.g., investigators, social workers, and paralegals) to assist lawyers
impacts the number of persons that a lawyer can represent. When adequate support:personnel are
lacking or.if they have excessive caseloads, it is impoﬁant for the Provider to seek additicnal personnel.

% «p Jawyer shall be responsible for another lawyer’s violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or (2) the
lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer
practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time
when its consequences can be avoided or mitigated but fails to take reasonable remedial action.” ABA
MopeL RULES, supra note 3, R. 5.1 (c). “Firm” or “law firm” denotes...lawyers employed in a legal services
organization or the legal department of a corporation or other organization.” /d. at R. 1.0 Terminology.’

10



However, when a lawyer and supervisor disagree about whether the lawyer’s workload is
excessive, the decision of the supervisor is controlling if it is a “reasonable resolution of an
arguable question of professional dut__y.’,’27 Where the resolution of the supervisor is not

reasonable, the lawyer must take further action.?®

Consistent with prior ABA policy, these Guidelines do not endorse specific numerical
caseload standards, except to reiterate a statement cbntained in the commentary to existing
principles approved by the ABA: “National caseload standards should in no event be ;
exceeded.”® This statement refers to numerical annual caseload limits published in a 1973
national re_port.m - Asnoted by the ABA Standing Committee on Ethics and Professipnal
Responsibility, while these standards “may be considered,. they are not the sole factor in
determining whether a workload is excessive. _Such a determination depends not only the

number of cases, but also on such factors as case complexity, the availability of support

Responsibility for lawyer conduct may also extend to IaWyer members of governing boards of Public
Defense Providers.

27 Gee ABA MODEL RULES, supra note 3, R. 5.2 (b}, quoted in note 22 supra.

% This includes the possibility of filing motions to withdraw from a sufficient number of cases to permit
representation to be provided consistent with professional conduct rules. See ABA Formal Op 06-441,
supra note 2, at 6, and language quoted supra in note 20. ’

¥ ABA TeN PRINCIPLES, supra note 5, Commentary to Principle 5, at 2.

045 its report on:the Courts, the Commission [National Advisory Commission on Criminal Justice
Standards and Goals] recommended the following maximum annual caseloads for a public defender
office, i.e., on average, the lawyers in the office should not exceed, per year, more than 150 felonies;
400 misdemeanors; 200 juvenile court cases; 200 mental health cases; or 25 appeals.” JusTICE DENIED,
supra note 1, at 66. As noted in JUSTICE DENIED, these caseload numbers are 35 years old, the numbers
were never “empirically based,” and were intended “for a public defender’s office, not necessarily for
each individual attorney in that office.” /d. In fact, the Commission warned of the “dangers of
proposing any national guidelines.” Id. The American Council of Chief Defenders, a unit of the National
Legal Aid and Defender Association comprised of the heads of defender programs in the United States,
also has urged that the caseload numbers contained in the 1973 Commission report not be exceeded.
See American Council of Chief Defenders Statement on Caseloads and Workloads, August 24, 2007.

 Some state and local governments have set limits on the number of cases that defense lawyers can
handle on an annual basis. See infra note 37.
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services, the lawyer’s experience and ability, and the lawyer’s nonrepresentational duties.”!

Thus, while the ABA has not endorsed specific caseload numbers, except to the limited "
extent discussed above, the routine failure to fulfill performance obligations like those listed

in Guideline 1, usually indicates that lawyers have excessive workloads.

5. Public Defense Providers consider taking prompt actions such as the following to avoid
workloads that either are or are about to become excessive:

Providing additional resources to assist the affected lawyers;

Curtailing new case assignments to the affected lawyers;

Reassigning cases to different lawyers within the defense program, with

. court approval, if necessary;

¢ Arranging for some cases to be assigned to private lawyers in return for
reasonable compensation for their services;

o Urging prosecutors not to initiate criminal prosecutions when civil remedies
are adequate to address conduct and pubhc safety does not require -
prosecution;

e Seeking emergency resources to deal with excessive workloads or exemptxons
- from funding reductions; - :
e - Negotiating formal and informal arrangements with courts or other -
- appointing authorities respecting case assignments; and
o Notifying courts or other appointing authorities that the Provider is
“unavailable to accept additional appointments.

Comment

Some of the most important ways in which a Provider may be able to reduce excessive
lawyer workloads are listed in this Guideline. When workloads have been dctenniﬁed to
be excessive, the steps suggested will be appropriate to pufsue if they can be quickly
-achieved: However, if the steps will take a good deal of time to achieve, they will likely
be appropriate to pursue only in advance of the time that workloads actually have become
excessive. In other words, once workloads are determined to be excessive, a Provider
‘must be able to achieve immediate relief; when this is not possible, the Provider must

seek relief as set forth in Guideline 6.

R

* ABA Formal Op 06-441, supra note 2, at 4.
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This Guideline is based on the assumption that judges are appointing either the Public
Defense Provider or its lawyers to the cases of indigent clients. In jurisdictioﬁs in which
the Provider is not appointed by judges or court representatives, but instead clients are
“simply referred to the defense program, the Provider is required to decline representation.
if acceptance would result in a violation of the rules of professional conduct.”” Providers
~ who continue to accept cases when an excessive workload is present will fail to 'providc :
competent and diligent services as required under rules of professional conduct, have an
arguable conflict of interest because of the multiple clients competing for their time and

attention,” and may be unable to fulfill their duties under the Sixth Amendment.>*.

In the more usual situation in which courts assign cases to the Public Defense Provider,
the cooperation of courts may be necessary in order to implement some of the alternatives
suggested in this Guideline. One of the most straightforward ways to address excessive
lawyer workloads is for the Provideér and judges or other officials to negotiate informal
arrangements to suspend or reduce new court assignments, with the understanding that
additional cases‘ will be represented by assigned counsel, contract lawyers, or other
Provider program. This may not be a feasible alternative, however, if funds are not
available to compensate the lawyers.>® It may also be possible to persuade a court to
order, or for the funding authority to authorize, that additional resources be provided due

either to the complexity of certain types of cases or to one or two particularly tirhc7

32 “Except as stated in paragraph (c) [where a court orders counsel to proceed with representation], a
lawyer shall not represent a client or, where representation has commenced, shall withdraw from the
representation of a client if the representation will result in violation of the rules of professional’conduct
or other law.” ABA MODEL RULES, supra note 3, R. 1.16 (a)(1).

* See supra note 8 and accompanying text.
# see discussion of litigation in JusTICE DENIED, supra note 1, at 110-128.

% “[AJttorneys in several states have successfully argued that a state’s refusal to provide adequate
compensation amounts to a taking of property under federal or state constitutions, and just _
compensation must therefore be paid. There appear to be no recent decisions of state appellate courts
requiring that lawyers provide pro bono service in indigent criminal and juvenile cases.” JUSTICE DENIED,
supra note 1, at 104-05. The ABA has recognized that “[g]overnment has the responsibility to fund the
full cost of quality legal representation for all eligible persons....” ABA PROVIDING DEFENSE SERVICES, supra
note 4, Std. 5-1.6.- - : ,
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- consuming cases.® Further, it may be possible to arrange through either contract or

legislation a limit on the number and types of cases annually assigned to lawyers.”’

In some jurisdictions where courts appoint counsel, it may nevertheless be possible for
the Provider simply to notify judges or other officials that lawyers from the defense
program are unavailable to accept appointments in all or certain categories of cases for a
 specified period of time or until further notice. A declaration of “unavailability” has
sometimes been used successfully, such as in some counties in California. This abproach
is seemingly based on the implicit premise that governments, which establish and fund
providers of p-ublic defense, never intended that the lawyers who furnish the
représentation would be asked to do so if it meant violating their ethical duties pursuant
to professional conduct rules. On the other hand, some Providers may conclude that this
approach is either not contemplated by the jurisdiction’s statutes’® or is otherwise deemed

inappropriate.

% For example, pursuant to a motion of The Defender Association in Seattle, Washington, a trial court
-ordered increased “attorney fees and paralegal fees and investigation fees to the levels.requested...[as]
necessary to provide effective assistance of counsel.” See In the Detention of Kevin Ambers, etal., -
Superior Court of Washington for King County, Order Granting Respondent’s‘Motion\ for Increased
Payment for Respondent’s Counsel on above Consolidated Cases, Januai’y 20, 2006, available at
http://www.defender.org/files/archive/judgelauorderjan202006.pdf.

%7 The New Hampshire Public Defender, a nonprofit organization that provides defense services, enters
into a contract with-the state’s Judicial Council that contains caseload limitations and requires the
defender program to notify the courts if caseloads are too high so that private lawyers can be
appointed. See JUSTICE DENIED, supra note 1, at 168. In Seattle, the City Council has enacted an
ordinance that imposes a ceiling on the number of cases to which lawyers may be assigned annually.
The ordinance can be accessed on the website of The Defender Association serving Seattle and King
County, Washington. See http://www.defender.org/node/18. In Massachusetts, legislation authorizes
the Committee on Public Counsel Services to establish “standards” that contain “caseload limitation
levels” both for private assigned lawyers and public defenders. See Mass. G. L., Chapter 211D, §9 (c)
(2009). k ' ot .

3 Consider, for example, the law in Colorado pertaining to the Colorado State Public Defender: “The -
state public defender shall represent as counsel...each indigent person who is under arrest for or
charged with committing a felony.” Colo. Rev. Stat. § 21-1-103 (2004); “Case overload, lack of
resources, and other similar circumstances shall not constitute a conflict of interest.” Id. at § 21-2-103.
This statute is.contrary to rules of professional conduct governing lawyers and with these Guidelines.

§
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In additi§>n to the options listed in this Guideline for dealing with excessive caseloads,
there may be other ways in which Public Defense Providers can seek to achieve caseload
reductions. For example, two nétional studies issued in 2009 recommeénded that
legislatures consider reclassifying certain offenses as civil infractions so that the need to
provide lawyers is removed, assuming there are not adverse public Safe_ty conscque:nces.3 ’
However, if this course is followed, it is important that the possible adverse collateral
consequences resulting from a conviction be carefully considered along with any neW
legislation since a defense lawyer will not be available to counsel the person.“o‘.Another
alternative that can serve to reduce public defense caseloads is for cases to be diverted
from the criminal justice system during the pretrial stage. Depending on the jurisdiction,
implementation will require legislation, a change in court rules, or approval of - ‘

prosecutors.41

When a Provider cannot reduce excessive lawyer workloads, a motioh filed with the
court, aimed at stopping case assignments and/or permitting lawyers to withdraw from
cases (see Guideline 6 infi-a), or conceivably ‘the filing of a separate civil action, will be
necessary. Regardless of the 'type of litigation pursued, it is almost certain to be time-
consuming, labor intensive, and the results not easily predicted. In addition, speedy

. resolution of the matter may prove elusive. If a trial court decision is adverse to the
Provider, an appeal may be required. If the Provider is successful in the trial court, the

state may appeal. Moreover, the trial court may simply fail to render a prompt decision

1t . . . . ! ; i

* The National Association of Criminal Defense Lawyers has urged that “[o]ffenses that do not involve a
significant risk to public safety...be decriminalized” and cites successful examples where this has
occurred. See MINOR CRIMES, supra note 1, at 27-8. Similarly, the National Right to Counsel Committee
has suggested that “certain non-serious misdemeanors...be reclassifi ed, thereby reducing financial and
other pressures on a state’s indigent defense system,” and also notes examples where this has taken
place. See JusTICE DENIED, supra note 1, at 198;

0 “ynder these circumstances, to impose harsh collateral consequences of a conviction, like housing
limitations, deportation, and employment limitations would be fundamentally unfair.” “MINOR CRIMES,
supra note 1, at 28.

4 see John Clark, PRETRIAL DIVERSION AND THE LAW: A SAMPLING OF FOUR DECADES OF APPELLATE COURT RULINGS
I-1-1-2 (Pretrial Justice Institute 2006).
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in the matter. Accordingly, every effort should be made to resolve excessive workloads
without resort to litigation, which is why the options specified in Guideline 5 are 5o

important.

6. Public Defense Providers or lawyers file motions asking a court to stop the assignment
of new cases and to withdraw from current cases, as may be appropriate, when
workloads are excessive and other adequate alternatives are unavailable.

Comment

When alternative options for dealing with excessive workloads, such as those listed in
Guideline 5, are exhausted, insufficient, or unavailable, the Public Defense Provider is
obligated to seek relief from the court. Thus, a court should be asked to stop additional
assignments in all or certain types of cases and, if necessary, that lawyers be permitted to
withdraw from representation in certain cases. Continued representation in the face of
excessive workloads imposes a mandatory duty to take corrective action in order to avoid
furnishing legal services in violation of professional conduct rules.*? If répresentation is
furnished pursuant to court appointment, withdrawal from representation-usually requires

. judicial apptt)val.43 Because lawyers have as their primary obligation the responsibility to

. represent the interests of current clients, withdrawals from representation is less preferable

than seeking to halt the assignment of new appointments.** Normally, Providers, rather than
individual lawyers, will take the initiative and move to suspend new case fdssignments and,
if necessary, move to withdraw from cases since the Provider has the responsibility to
monitor lawyer workloads (Guideline 1), determine whether workloads are excessive

(Guideline 4), and explore options other than litigation (Guideline 5). If the Public Defense

“2 See ABA MODEL RULES, supra note 3, R. 1.16 (a)(1), quoted in note 29 supra. See also discussion in
Comment to Guideline 1 supra. It may also be appropriate to include in a motion to withdraw a request
that charges against one or more clients be dismissed due to the failure of the government to provide
effective assistance of counsel as required by federal and state law.

® “When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of
the appointing authority.” ABA MoDEL RULES, supra note 3, R. 1.16, cmt. 2.

Mup lawyer’s primary ethical duty is owed to existing clients.” ABA Formal Op 06-441, supra note 2, at
4, o
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Provider has complied with Guidelines 1 through 4, it should be in an especially strong
position to show that its workload is excessive, and its representations regarding workloads
should be accepted by the cour’t.45 Neverthelesé, in making its motion to the_couﬁ, the
Provider may deem it advisable to present statistical data, anecdotal information, as well as
other kinds of evidence.*® The Provider also may want to enlist the help of a private law |
firm with expertise in civil litigation that is willing to provide representation onv a pro bono
basis. There are notable examples in which private firms have volunteered their timeand
been extremely helpful to Providers in litigating issues related to excessive workloac_is.'.‘7 As
discussed earlier, an individual ']awy'er is obliged to take action when there is disagreement
with those in charge of the Provider about whether the lawyer has an excessive woﬂdoad
and the lawyer concludes that Provider officials have made an unreasonable decision

respecting the matter.*

% See also infra notes 49-52 and accompanying text.

£,

“ see discussion of litigation respecting such motions in JUSTICE DENIED, supra note 1, at 144-45,

*” The following observation, offered in discussing the role of volunteer lawyers in litigating systemic
challenges to indigent defense systems, is also applicable to litigating motions to withdraw and/or to
halt additional appointments: “[E]xternal counsel affiliated with law firms, bar associations, or public
interest organizations who are willing to provide pro bono representation can make significant
contributions. Besides possessing the necessary experience, they are likely to have more time,
personnel, and resources than do public defenders to devote to a major systemic challenge. They also
are used to conducting extensive discovery, preparing exhibits, and may have funds to retain necessary
experts.” I/dat 143.

“8 See supra notes 27-28 and accompanying text. See also ABA Model Rules, supra note 3, R. 5.2 (b},
quoted in note 22 supra. See also Norman Lefstein and Georgia Vagenas, Restraining Excessive
Defender Caseloads: The ABA Ethics Committee Requires Action, 30 THE CHAMPION 12-13 (Nat'l Assoc.
Crim. Defense Lawyers, December 2006); and ABA Formal Op 06-441, supra note 2, at 1, 4-6. In 2009, a
California appellate court endorsed the approach of the ABA’s ethics opinion: “Under the ABA opinion, a
deputy public defender whose excessive workload obstructs his or her ability to provide effective
assistance to a particular client should, with supervusorlal approval, attempt to reduce the caseload, as
‘by transferring cases to another lawyer with a lesser caseload. If the deputy public defender is unable to
obtain relief in that manner, the ABA opinion provides that he or she must ‘file a motion with the trial

" court requesting permission to withdraw from a sufficient number of cases to allow the provision of
competent and diligent representatzon to the remaining clients.’... The conduct prescribed by the ABA
Opinion, which is fully consistent with the California Rules of Professronal Conduct, may also be
statutorily mandated.” In re Edward s.173 Cal. App. 4™ 387, 413, 92 Cal. Rptr. 3d 725, 746 (Cal. App. 15!
Dist. 2009). This decision cites with approval an earlier California decision, Ligda v. Superior Court, 85
Cal. Rptr. 744, 754 (Cal. Ct. App. 1970)(“[w]hen a public defender reels under a staggering workload, he
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7. When motions to stop the assignment of new cases and to withdraw from cases are
filed, Public Defense Providers and lawyers resist judicial directions regarding the
management of Public Defense Programs that impreperly interfere with their
professional and ethical duties in representing their clients. :

Comment .

The concern that underlies this Guideline relates to the risk that judges confronted with
motions to halt the assignment of new cases or to permit lawyers to withdraw from cases
will delve inappropriately into the internal operations of Public Defense Providers. While
it is appropriate for judges to review motions asking that assignments be stopped and
withdrawals from cases are permitted, courts should not undertake to micro-manage the

operations of defense programs.*’

When Providers file motions requesting that assignments be stopped and that withdrawals
be permitted, their prayer for relief should be accorded substantial deference because _

Providers are in thekbest. position to assess the workloads of their lawyers. 'As the ABA has

:noted, “[o]nly the lawyers themselves know how much must be done to represent their
clients and hdw much time the preparation is likely to take."’so In discussing a defense
lawyer’s claim of conflict of interest in representing co-defendants, the Supreme Court has
noted that “attorneys are officers of the court, and ‘when they address the judge solemnly
upon a matter before the court, their declarations are virtually made under oath.””! Inan

accompanying footnote, the Court further declared: “When a considered representation

shodld proceed to p"lace the situation before the judge, who upon a satisfactory showing can relieve
him, and order the employment of private counsel at public expense.”)

* “we acknowledge the public defender's argument that the courts should not involve themselves in
the management of public defender offices.” In re Certification of Conflict in Motions to Withdraw, 636
So0.2d 18, 21-22 (Fla. 1994).

%% ABA/PROVIDING DEFENSE SERVICES, supra note 4, at 71. See also State v. Smith, 681 P.2d 1374, 1381 (Ariz.
1984)(“Attorneys are in a position to know when a contract [for defense services] will result in

inadequate representation of counsel.”)

*! Holloway v. Arkansas, 435 U.S. 475, 486 (1978).
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regarding a conflict of interest comes from an officer of the court, it should be given the

weight commensurate with the grave penalties risked for misrepresentation.”*

The ABA has recognized that the judiciary needs to ensure that Providers and their lawyers
are not forced to accept unreasonable numbers of cases: “Courts should not reqﬁire
individuals or programs to accept caseloads that will lead to the furnishing of '
representation lacking in quality or to the breach of professional obligations.”” This
Guideline is a corollary to the well accepted proposition that defense services should be ,
independent of the judicial and executive branches of government.* Thus, an ABA
standard.recommends that “[t]he selection of lawyers for specific cases should not be made

by the judicjary or elected officials.. .”% This same standard also urges that the plan for

52 Id.,at n. 9. Judges should be especially understanding of the representations of Providers given that
the “judiciary plays a central in preservi‘ng the principles of justice and the rule of law.” ABA CoDE OF
JubiciAL CONDUCT, Preamble (2007). Similarly, prosecutors have a duty “to seek justice ... [and] to reform
and improve the administration of criminal justice.” ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION
FUNCTION STANDARDS, Std.3-1.2 (c), (d) (3" ed., 1993). However, when a Provider seeks relief in court
from an excessive workload, the prosecutor seemingly has a conflict of interest in opposing the
Provider’s motion. Not only do the decisions of prosecutors in filing charges against persons directly
impact the caseloads of Providers, but the likelihood of successful prosecutions are enhanced if ,
Providers are burdened with excessive caseloads. The adversary system is premised on the assumption

that justice is best served when both sides in litigation are adequately funded and have sufficient time to
prepare their respective cases.

53 ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5-5.3 (b). Sometimes the problem is not the
number of cases, but the pressure placed on defense lawyers to proceed when they have not had .
sufficient time to prepare. In an Ohio case, a public defender was prepared to represent his client, but
asked for a continuance before proceeding to trial because he had just been appointed earlier the same
day and lacked sufficient time to Interview witnesses. The trial court denied the public defender’s
request for a continuance and held the lawyer in contempt because of his refusal to proceed to trial. In
reversing the contempt finding, the court concluded that the trial judge had “improperly placed an
administrative objective of controlling the court’s docket above its supervisory Imperative of facilitating
effective, prepared representation at trial.” State v. Jones, 2008 WL 5428009, at *5 (Ohio App. 2008).

* “The legal representation plan for the jurisdiction should be designed to guarantee the integrity of the
relationship between lawyer and client. The plan and the lawyers serving under it should be...subject to
judicial supervision only in the same manner and to the same extent as are lawyers in private practice. .
The selection of lawyers for specific cases should not be made by the Judlaary * ABA PROVIDING
DEFENSE SERVICES, supra note 4, at Std. 5-1.3 (a) '

* 1,
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8.

legal representation “guarantee the integrity of the relationship between lawyer and

client.”®

Public Defénse Providers or lawyers appeal a court’s refusal to stop the assignment of

. new cases or a court’s rejection of 2 motion to withdraw from cases of current clients.

Comment

The ABA Standing Committee on Ethics and Professional Responsibility has indicated that
a trial court’s denial of motions to halt.appointmehts or to withdraw from pending cases
should be appealed, if possible.”’ An appeal or an application for a writ of mandamus or
prohibition should properly be regarded as a requirement of “diligence” under professional
conduct rules.” However, if a defense motion is rejected and an appeal is not pemiitted, the
Public Defense Provider usually has no choice except to continue to provide
tepresentation.59 Similarly, if the motion for relief is granted but impleméntation ‘(_)‘f the
order is stayed pending appeal, the Provider will likely have to continue to provide
representation.’ This places the Provider in an extremely awkward situation since on the

one hand those in charge of the defense program have made it clear that, in their

B professwnal judgment, caseloads are excessive and the lawyers prov1d1ng derCt chent

services are being forced to violate their ethical responsibilities, yet relief is unavailable.
Accordingly, the Provider should continue to explore non-litigation alternatives (see

Guideline 5) while requiring the Provider’s lawyers to make a record in their cases, if

5 g,

*7 “If the court denies the lawyer’s motion to withdraw, and any available means of appealing such

ruling is unsuccessful, the lawyer must continue with the representation while taking whatever steps are
feasible to ensure that she will be able to competently and diligently represent the defendant.” ABA ”
Formal Op 06-441, supra note 2, at 1.

%8 “A lawyer should pursue a matter on behalf of a client...and take whatever lawful and ethical
measures are required to vindicate a client’s cause or endeavor. A lawyer must also act with zeal in
advocacy upon the client’s behalf.” ABA MODEL RULES, supra note 3, R. 1.3,cmt. 1.

5% “When ordered to do so, bya tribunal, a lawyer shall continue representation notwithstanding good
cause for terminating the representation." Id., R.1.16 (c). See also supra note 32. ’

®However, the Provnder or lawyer also will likely want to proceed expeditiously in the appellate court to
strike the stay or modify the order pending appeal. :
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appropriate, about the lawyers’ inability, due to excessive caseloads, to furnish “competent”
and “diligent” representation as required by professional conduct rules. The Public Defense
Provider should also continue to seek public support from bar associations, community

groups, and the media.®!

81 “Theoretically, when judges resolve court cases concerning indigent defense reform, it should be
irrelevant whether the litigation is covered by print and other news media. Nor should it matter
whether prominent persons in the state or community speak publicly in favor of necessary changes in
the delivery of indigent defense services. However, the reality is that news reports about problems in -
indigent defense and strong public support for improvements may make a difference not only when
legislatures consider new laws, but also when courts decide difficult cases.” JusTICE DENIED, supra note 1,
at 146. o
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Report

 Introduction

Throughout the United States, there is a lack of adequate funding to provide legal
representation for persons in criminal and juvenile delinquency cases who have a
Constitutional right to a lawyer but are unable to afford representation. As a result,
public defender agencies and their lawyers are routinely faced with enormous
caseloads. Defenders, therefore, are unable to represent their indigent clients
effectively as required by the Sixth Amendment to the U.S. Constitution and from
providing competent and diligent representation as required by rules of professional
conduct.

The Eight Guidelines of Public Defense Related to Excessive Workloads
[hereinafter “Guidelines”] contain a well thought out course of action not only for public
defender agencies forced to deal with too many cases, but also for other providers of
indigent defense services with excessive workloads. These include lawyers who accept

~ appointments to cases as part of an assignment program and lawyers who enter into

contracts to provide indigent defense services.

Excessive Caseloads Are a National Problem

- The problem of excessive caseloads among public defense providers has been
documented in numerous national, state, and local reports over a period of many years.
Recently, two national reports on indigent defense services in the United States were
published. The first of these was released in April 2009 by the Constitution Project, on
behalf of the National Right to Counsel Committee, an lndependent and diverse group
representing all major constituencies of the justice system, i.e., the judiciary,
prosecution, police, and the defense. The Committee was orgamzed by‘the
Constitution Project and the National Legal Aid & Defender Association. In its report,
the Committee offered the following assessmént of public defense caseloads:

Undoubtedly, the most visible sign of inadequate funding is attorneys attempting
to provide defense services while carrying astonishingly large caseloads.
Frequently, public defenders are asked to represent far too many ‘clients.
Sometlmes the defenders have well over 100 chents ata tume with many clients
system. - As a consequence, defense Iawyers are constantly foroed to vnolate
their oaths as attorneys because their caseloads make it |mp033|ble for them to
practice law as they are required to do‘according to the profession’s rules. They
cannot interview their clients properly, effectively seek their pretrial release, file
appropriate motions, conduct necessary fact investigations, negotiate responsibly
with the prosecutor, adequately prepare for hearings, and perform countiess
other tasks that normally would be undertaken by a lawyer with sufficient time -
and resources. Yes, the clients have lawyers but lawyers with crushing -

i ‘!.
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caseloads who, through no fault of their own, provide second-rate Iegal services,
simply because it is not humanly possible for them to do otherwise .

The second recent national study, published in May 2009 by the National
Association of Criminal Defense Lawyers, focuses on the problems of indigent defense
representation in misdemeanor cases. The report summed up the caseload problems
in lower courts this way:

Almost 40 years later, the misdemeanor criminal justice system is rife with the
same problems that existed prior to the Argersinger decision.® Legal
representation for indigent defendants is absent in many cases. Even when an
attorney is provided to defend a misdemeanor case, crushing workloads make it
impossible for many defenders to effectively represent clients. Too often,
counsel is unable to spend sufficient time on each of their cases. This forces
even the most competent and dedicated attorneys to run afoul of their
professional duties. Frequently, judges and prosecutors are complicit in these
breaches, pushing defenders to take action with inadequate time, despite
knowing that the defense attorney lacks appropriate information about the case
and the client.® :

In 2004, the ABA Standing Committee:on Legal Aid and Indigent Defendants
(SCLAID) issued the Association’s most recent national report on indigent defense
services. Thls report, based upon hearings held at four locations across the country
dunng 2003 ® commemorated the fortieth anniversary of the Supreme Court’s decision
in Gldeon v. Wainwright.®® In refetring to the number of cases that public defenders are
. asked to handle, the report summarized the testimony of numerous witnesses: “[T]he
hearings revealed that oftentimes caseloads...[make] it impossible for even the most
industrious of lawyers to deliver effective representation in all cases.” Twenty-two
years earlier, SCLAID offered a similar assessment of caseloads of those providing
public defense services.®

. b

82 JusTICE DENIED: AMERICA’S CONTINUING NEGLECT OF OUR CONSTITUTIONAL RIGHT TO COUNSEL 17 (The
Constututlon Project 2009)[hereinafter JusTICE DENIED].
% This is a reference to the Supreme Court’s decision in Argersmger v. Hamlin, 407 U.S. 25 (1972). This decision
essent:ally established the right to a lawyer at government expense in misdemeanor cases.
% MINOR CRIMES, MASSIVE WASTE: THE TERRIBLE TOLL OF AMERICA S BROKEN MISDEMEANOR Courrs (National
Association of Criminal Defense Lawyers 14 (2009).
** GIDEON’S'BROKEN PROMISE: AMERICA'S CONTINUING Qussr FOR EQUAL JUSTICE (American Bar Associatlon
2004). . -
%372 U.S: 375! (1963)
ld.at18 1 -
%8 See GIDEON' UNDONE THE CRISIS IN INDIGENT DEFENSE FUNDING {American Bar ASSOCIatlon John' Thomas -
Moran ed., 1982) ‘ : ‘ : ‘

ik
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ABA Ethics Opinion Dealing with Excessive Caseloads

In 2006, the ABA Standing Committee on Ethics and Professional Responsibility
issued Formal Opinion 06-441 concerning the ethical obligations of indigent defense
lawyers burdened with excessive caseloads. The opinion made clear that there are “no
exceptions” for lawyers who represent indigent clients — all lawyers have a duty to
furnish “competent” and “diligent” service, as required by rules of professional conduct.
Accordingly, as directed by the ABA Mode! Rules of Professional Conduct, the opinion
admonishes defense programs and lawyers to move to withdraw from cases if they are
unable to furnish representation in compliance with their ethical duties. The opinion
also advises lawyers that if clients are being assigned through a court appointment
system, which is often what occurs in indigent defense, the lawyers should advise the
court not to make any new appointments.

Formal Opinion 06-441, therefore, sets forth several basic steps that those
providing defense services should take when faced with excessive caseloads.
However, the opinion does not contain a-defailed action plan to which public defense
providers should adhere as they seek to comply with their professional responsibilities.
The purpose of the proposed Guidelines is to do just that, as more fully explained
below.

ABA ‘Standard.s and Principles Related to Excessive Caseloads

Much like the ABA's new ethics opinion concerning indigent defense
representation, a detailed plan for dealing with excessive caseloads is lacking in the
ABA’s Standards for Criminal Justice and in the ABA Ten Principles of a Public Defense
Delivery System. This is understandable since neither these standards nor principles
deal with-subjects in as much detail as contained in the proposed Guidelines. Thus, a
standard.in the ABA’s Defense Function Standards simply advises “[d]efense
- counsel:. [not to] carry a workload that, by reason of its excessive size, interferes with
the rendering of quality representation, endangers the client's interest in the sbpeedy
disposition of charges, or may lead to the breach of professional obligations.’

Similarly, the ABA’s Providing Defense Services Standards urges indigent defense
lawyers with excessive caseloads to “take such steps as may be appropriate to reduce
their pending or projected caseloads, including the refusal of further appomtments W70
The ABA'’s Ten Principles of a Public Defense Delivery System, which is largely based
on Providing Defense Services, reads as follows: “Defense counsel s workload is
controlled to penmt the rendenng of quality representation.”’ -

The Exght Guidelines: Why They Are Needed and What They Do -

The problem of excessive indigent defense caseloads has become: espemally
acute during the past year due to America’s slumping economy, which has led to more

5 ABA STANDARDS FOR CRIMINAL JUSTICE, DEFENSE FUNCTION 4-1.3 (e)(3d ed., 1992).
7® ABA STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE SERVICES 5-5.3(b)(3d ed., 1992).
" ABA TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM, Principle 5 (2002).
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restricted funding for public defense providers. As the recent report of the National

Right to Counsel Committee warned, “[i]n the country’s current economic crisis, indigent
defense may be further curtailed.... Although troubles in indigent defense have long
existed, the need for reform has never been more urgent.”’? The proposed Eight
Guidelines build upon the ABA’s Formal Opinion 06-411, the ABA's Criminal Justice
Standards, and the ABA’s Ten Principles of a Public Defense Delivery System.
Because the Guidelines contain a complete and coherent approach to dealing with
excessive defender caseloads, their implementation by indigent defense providers will
contribute to important reform at an especially critical time.

Specifically, Guideline 1 advises the management of public defense providers to
assess whether excessive workloads are preventing lawyers from fulfilling their
performance obligations under nationally accepted standards, as well as complying with
professional conduct rules. This first Guideline also offers an important list of factors for
public defense providers to consider in deciding whether their caseloads are too high.
Guidelines 2, 3, and 4 relate to the need for continuous supervision and monitoring of
workloads, training of lawyers respecting their ethical responsibilities when confronted
with excessive workloads and the need for management to determine if excessive .
workloads exist. Guideline 5 sets forth a number of non-litigation alternatives for public
defense providers to pursue in an effort to address excessive workloads. Guideline 6
recognizes that if non-litigation alternatives are “unavailable, or been proven to be
unsuccessful or inadequate,” those responsible for public defense are obligated to seek
formal redress in the courts. Guidelines 7 and 8 deal with important practices to which
public defense providers should adhere in challenging their caseloads through litigation.

Conclusuon

The proposed Guidelines will- enhance the falrness ‘of our nation’s cnmlnal and
juvenile courts while enabling lawyers to discharge their duty under the Constitution and
also comply with their ethical obligations in accordance with rules of the legal
profession. The Guidelines are intended for use by both public defense organlzatlons
and their lawyers when they have excessive workloads. [n addition, the Guidelines
should be valuable to a number of other audiences, including members of boards and
commissions that oversee public defense representation, policymakers responsible for
funding indigent defense, and judges who are called upon to address the caseload
concerns of those who provide public defense services. Moreover, since these
Guidelinesrelate directly to the quality of justice in our courts, they should be of special
interest to bar leaders as well as to the legal profession and to the public. -

Respectfully submltted,

Deborah G. Hankinson, Chair
Standing Committee on Legal Aid and Indigent Defendants

- August, 2009

72 JusTice DENIED, supra note 1, at 2.
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