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Chief Justice James W. Hardesty
Justice Ron D. Parraguirre
Justice Michael A. Cherry
Justice Nancy M. Saitta

Justice Mark Gibbons

Justice Michael L. Douglas
Justice Kristina Pickering

The Nevada Supreme Court
201 South Carson Street
Carson City, NV 89701

Re: ADKT No.411 Hearing: October 6, 2009
Dear Honorable Supreme Court Justices:

Subsequent to the issuance of The Spangenberg Group (TSG) study on July 1, 2009, the
Indigent Defense Commission (IDC) held two meetings to consider the results and
recommendations of the study and to develop a consensus recommendation to bring
forward to the Court as it considers the report and current caseloads in Washoe and Clark
County.

It became clear during these discussions, that developing such a recommendation was not
likely; however, there was general consensus that the TSG study cannot be relied upon by
the court to establish caseload limits in the two counties.

This sentiment was expressed by the American Civil Liberties Union Foundation
(ACLU) in an August 24" fetter to Justice Cherry and the Commission wherein it
suggests setting aside the specific recommendatlons of the Spangenberg Study. Then in
her letter to Justice Cherry dated September 4™ Ms. Forsman says summarily, “It appears
that thé consensus is that caseload standards cannot be adopted based on the Spangenberg
Report because it does not account for representation in compliance with the Performance
Standar

In a separate peer review process of the study conducted by Washoe County (WC)
relying upon the expertise of three nationally recognized experts in indigent defense, the
reviewers expressed serious reservations in using the study to set caseload limits. These
concerns are included in the attached report (Attachment A) which summarizes the
observatlons, reservations and concerns expressed by the reviewers as they looked at the
process sta.rtmg with the methodology used; the process by which data was collected,
cleaned and compiled; and the results and conclusions developed from the data collected.
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Moreover, the report’s authors themselves say on page 55 of the report, “without
additional study, TSG cannot provide a definitive figure” for the number of attorneys
needed.

Finally, during the review of the final report where some 30 changes or corrections were
identified by WC, co-author David Newhouse, in a separate written communication to
me, described the ranges recommended for the number of attorneys needed as the
authors’ “best guess”.

With all that being said, WC recommends that the Court not use the TSG study to set
numerical caseload limits and beyond that, not to adopt any standards for the many
reasons outlined below.

Since TSG study was issued, some have urged the Court to adopt interim caseload limits
simply based on the National Advisory Council on Criminal Justice Standards and Goals
(NAC) standards. As all members of the IDC will recall, this was discussed extensively
prior to the Commission issuing its final report to the Court in December 2007, wherein
the IDC recommended a modified NAC caseload limit schedule. In that report, Washoe
and Clark Counties opposed the Court adopting those caseload limits and issued a
Minority Report which outlined all the concerns and issues with doing so. Without
repeating them here, in response to the arguments put forth by the counties in that report,
the Court ordered a caseload study be conducted in both counties in its order dated
October 16, 2008. Pursuant then to the order, Washoe and Clark County contracted with
TSG for a separate study in both jurisdictions which cost taxpayers nearly $215,000 plus
the thousands of staff hours it required to provide the data for the study. .

Since that time and in addition to the arguments put forth by the countles, wC peer
reviewers have also expressed reservations on simply using the NAC standards as a “one-
size fits all.” Specifically, one reviewer stated the numbers used for the standards “were
arrived at without any organized research, were entirely based on the experience of a
small number of defenders and do not account for the large array of differences arising
from other factors such as geography, local practice, resources, etc.” The reviewer goes
on to say, “those caseload guidelines were definitive, although, perhaps, deceptively
definitive.”

WC suggests that all the reasons the Court considered when it did not adopt the NAC
standards are still valid today. In addition, following such a recommendation would
simply serve to scrap the significant investment of the counties and the taxpayers in favor
of adopting 36 year-old caseload limits. This recommendation begs the question, why
are so many caseload studies done and continue to be done, requiring substantial -
resources in jurisdictions across the country if the appropriate and cheapest option is to
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- simply adopt the NAC standards. I believe for all the good reasons the Court considered
in ordering the caseload study, we cannot prudently and ethically reconsider this option
given where we’ve come from and where we are.

Moving beyond the suggestion that the 36 year old NAC standards be used, as we have
continuously done throughout this entire process, WC asks the Court to again consider
the worsening financial conditions of the counties as it considers establishing caseload
limits which will require additional county resources. Over the past two years,
Consolidated Tax, which is primarily sales tax, has declined nearly 26% and is projected
to decline another 10% this fiscal year, which will bring Consolidated Tax revenues back
to the fiscal year 2001 level. To date, this funding source, which makes up 25 percent of
the revenue in the General Fund from which public defense is supported, has declined 33
consecutive months with the last 10 months seeing double digit declines as high as 27
percent. -

Eroding revenues have pushed the County to reduce the General Fund budget for the last
four years by more than $100 million with the County losing 14 percent of its workforce -
which equates to more than 500 positions. Worse yet, an end to the declines is not in
sight. Property tax revenues, which have buoyed the sinking taxable sales, are now just
beginning to reflect the worse economic recession since the Depression. The specter of
sustained declines in property tax revenue is unnerving because more than 50 percent of
the budget depends on property tax. For fiscal year 2010, property tax revenue will fall
by nearly 3 percent. However, the collapse of the residential housing market, the '
increasing vacancy rate for commercial property, and with nearly 60 percent of
adjustable- rate mortgages still to adjust, all portend that the worse is yet to come in fiscal
year 2011. More troubling than these results, is that the prospect for a turnaround in our
local economy is not insight. Unemployment continues to rise with the latest report
showing 12.4% unemployed which is a record for our County. Even when a turnaround
occurs the County will have to manage a structural deficit, because property tax revenue
growth is capped at 3 percent of existing residential value — a cap that will not likely
bring in enough revenue to keep up with the cost of inflation. On top of all this, the
County has lost 9 cents of property tax revenue to the State..

In spite of the County’s financial challenges, WC has continued its investment in
improving the quality of public defense. Over the past three years, the County has
increased funding in excess of $3 million in abandoning its fixed contract for conflict
counsel by funding the creation of Alternative Public Defender Office, contractmg with
Washoe Legal Services to provide legal services to children in NRS 432B proceedings,
the implementation of the Model Court Plan with the creation of the contract Appointed
Counsel Administrator and the hiring of over 30 contract attorneys and other defense
support servwes to assist in conflict cases (see Attachment B). With almost 60 percent of
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the General Fund budget going to support the criminal justice system, the current
investment in public defense compares favorably with the cost of prosecution. The
FY2010 Budget shows the County is investing over $11.5 million in public defense
services while the District Attorney is budgeted for $12.3 million for prosecution of all
criminal cases across the county.

This comparison speaks well of the County’s commitment to improve the quality of
representation. Arguably one of the most relevant metrics that may be considered in
measuring the quality of legal representation is the number of successful challenges based
on Ineffectiveness Assistance of Counsel (IAC). A review of the past twenty-five years
experience in the Second District shows that out of the 100,000+ felony cases handled
through the County’s public defense system over that period, less than an estimated two-
tenths of one percent of all such claims are successful and this number is expected to drop
with the creation of the Alternate Public Defender Office.

This of course does not suggest that the current state of public defense in WC cannot and
should not be improved. Accordingly, in the Minority Report, WC joined with Clark in
not objecting to Performance Standards aimed at improving the quality of representation
throughout the state which were ultimately adopted in April of this year.

WC has continued to further support the Court’s efforts to improve the quality of indigent
defense not only through its local investments but also statewide. Using as a basis, the
white paper issued by David Carroll in March 2008, and his second paper in issued in
September 2008, WC solicited the support of Nevada Association of Counties which lead
to the introduction of AB45 in the 2009 Legislature. This bill recognized and mirrored
Carroll’s assertions that the counties “cannot implement ADKT No. 411 without causing
serve financial strain at the local level;” that the counties cannot implement its mandates
without substantial involvement by the state; that pursuant to the Gideon decision, while
the state can and does delegate the obligation to the counties of Nevada to provide
indigent defense, the guarantee of counsel was made obligatory upon the State; and,
therefore the need for a statewide funding solution adopted by the legislature.

This bill died in'committee in the face of the monumental funding challenges the session
was facing, With that decision, we must conclude that the Legislature on behalf of the
people of the state of Nevada, determined that improving indigent defense was not, at
least at that time, as pressing a public policy question as the State’s overall budget crisis.

Absent now the State’s funding of indigent defense, should the Court choose to
1mp1ement caseload lumts, the effect will be to create a court unfunded mandate.
Given that counties are creatures of the State, the counties have no inherent ability to
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raise revenues to meet such a mandate. Therefore, with the Court’s adoption of caseload
limits, the counties will be placed in the untenable situation of being in the middle
between the Court and the Legislature.

In his March 2008 paper, Carroll raises the possible argument that, while the adopting of
standards is clearly within the purview of the Court, some may argue this presents a
separation of powers issue i.e. the judicial branch in effect ordering the legislative branch
(e.g. the County in this discussion) to spend money. This issue was recently discussed by
the Court in its order under ADKT No.437 which described the differences between the
branches; relationships among the branches; and most importantly recognized the
Legislature’s “power of the purse.” This again, is particularly noteworthy in this .
discussion as it applies directly to the counties and the control by the Legislature over the
counties’ purses.

After two years of effort by the Court and many people from many jurisdictions and

agencies, we are now at the point of deciding where to go from here. From Washoe
County ‘s perspective, it is now time to reconsider the recommendation Carroll first made

in his March 2008 white paper wherein he suggested the formation of a statewide
commission. ‘This commission, like the commissions in place in 31 other states and the

District of Columbia, would work to craft an appropriate legislative funding solution in
anticipation of the 2011 session. This solution could use TSG study in determining if
caseload guidelines are appropriate and necessary. Additionally, the commission could
develop a practical strategy to improve the system recognizing that the present state of
indigent defense in Nevada has developed over decades and correcting its weaknesses
cannot be done immediately. The creation of a single statewide system could most
efficiently and uniformly assure that the goals of ADKT No. 411 can be met.

A closer look Carroll’s data on the approach used by the various states to address
weaknesses in indigent defense, shows that only 15 out of 50 states have adopted binding
caseload standards, Of those 15 states, eleven have done so by forming a statewide
commission by statute to establish the standards and provide a statewide funding solution
for indigent defense. Thirty-two states fully fund the cost of indigent defense.

A final and compelling finding from this data is that, in none of the 50 states did the
Supreme Court unilaterally adopt standards. In Nevada this is a critically important
factor given the position of the County vise-a-vie the Court and the Legislature and the
current ﬁscal pl1ght of the countles

Finally, WC has asserted and Carroll agreed in his March 2008 paper, that with the
adoptlon the Performance Standards in April of this year, the Court took an historic step
in 1nd1gent defense and in so doing arguably already adopted de facto caseload hnuts
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October 5, 2009

Subject Peer review comments on the Weighted Case Load Study in Washoe
County issued by The Spangenberg Group on July 1, 2009

By: John Berkich, Assistant County Manager and facilitator/editor of the review
process

BACKGROUND

With the Commission’s May 20, 2008, approval of the contract with The Spangenberg
Group to conduct the caseload study, the Chairman requested that a peer review process
be conducted of the study.

Having no experience in such processes, staff sought the guidance of Ms. Caroline
Cooper who is a Research Professor and the Associate Director of the Justice Programs
Office, School of Public Affairs, American University, in Washington, D.C. Ms. Cooper
offered assistance on how to design the process and most importantly, provided contact
information for several qualified experts to participate in the process.

Based on our recruitment and selection process, the following review team of highly-
regarded national experts was assembled:

o Sheldon Singer — former Illinois Circuit Court Judge; Professor of Law at Illinois
Institute of Technology, Kent College of Law; and, edltor of Illinois Law
Enforcement Officers Law Bulletin

o Marshall Hartman — former Associate Professor of Criminal Justice at
University of Illinois; held various high level positions in public defense

e Norman Lefstein - Professor of Law and Dean Emeritus of Indiana University
School of Law; Professor of Law at University of North Carolina School of
Law; Assistant United States Attorney; Director of Public Defender Service for
Dlstrlct of Columbia

The proc&ss used for the review was as follows:
e I would serve as the facilitator/editor of the review process which would include
the following general steps:
o Review of the methodology proposed for use by the consultant to conduct
* the study
o Review ofthe process by which data is collected, cleaned and complled
o Review of the results and conclusions based on the data collected
A complete final report was then to be a compilation of the comments of the reviewers
which was to be published together with the final report from The Spangenberg Group.

|



RESULTS

REVIEW OF THE METHODOLOGY

The reviewers had consensus on the following aspects:
e the Spangenberg Group is highly qualified and experienced in conductmg this
kind of work 7
¢ the methodology is appropriate for what it sought to accomplish with the
following reservations:

o

there are problems in reducing human behavior to a numencal analysxs
® defense lawyers have the least control of their working
environment '
o therefore the valid estimate of a proper caseload is hkely to
change in the future
the extraordmary case may skew the amount of time spent on cases
the experience of the individual lawyer is another variable
the concept of “billable hours” in is not a normal experience for criminal
defense attorneys :
the time period studied was not long enough

“attorneys may not record time accurately, either overstatmg or

understating the time that they devoted to various tasks

" REVIEW OF THE PROCESS USED TQ PROVIDE DATA'

To conduct this portion of the review process, the reviewers studied the Attorney
Instruction Manual, Interim Progress Report, Attorney Activity Sheet, Staff Activity
Sheet, Staff Daily Activity Log, and the Attorney Daily Activity Log.

The reviewers had consensus on the followmg aspects:
e Overall the forms and materials appeared to be very comprehensive and should
provide the information necessary for a useﬁﬂ study with the following -
reservations:

o

o

The recording on Daily Activity Logs may have been overwhelming and
confusing ‘ "
Attorneys may have found the Manual to be complicated and difficult to
implement. '

The process does not differentiate between bench and jury trials which
could make a significant difference in time spent

The process does not measure the type or result of motions

The records are complete, complex and time consuming to generate
which may generate ambivalence in the attorney

Attorneys may behave differently because they are being so closely
scrutinized )

The recording of time will require close supervision to assure accuracy
and was grossly understated



The process does not appear to distinguish the more expenenced lawyer '
from the inexperienced lawyer.
The process does not contemplate how to handle extraordmary crimes

-Attorneys may have found the level of detail virtually impossible to
~ manage which may have yielded “rough” data.

REVIEW OF THE RESULTS AND CONCLUSIONS

The reviewers had consensus on the following aspects:
o the report correctly concluded that additional staff attorneys are needed in the
public defense offices with the following observations and reservations:

o

the description of defense representation does not seem sufficient to

- determine whether or not the lawyers from the PDO were providing

adequate representation at the time of the site work.
The authors discount the usefulness of the NAC standards in favor ofthe
case weighting methodology used in the study.
The methodology used may “institutionalize” poor practice.
The study’s methodology works in a behavioral environment; its
procedure is not hard science and should not be presented as an exact
science as the environment is constantly changing with changes in
personnel, internal practices, etc.
It seems that only a cursory study of the PDO was conducted as part of
the Initial Assessment. _ ,
The time study period was too short and should have been done over a
twelve month period.
The caseload data used in the analysis differs from that used in the
concluding table which used the number of dispositions in other
jurisdictions and compared that to Washoe.
= Felony dispositions vary substantially between the four
comparison jurisdictions; Maricopa County is comparable to
Washoe.
=  There is insufficient information to conclude the four }unsdlctlons
had appropriate caseloads and were furnishing adequate
representation,

- ® The basis for concluding that the programs in these jurisdictions

were operating satisfactorily within these standards.

= The report suggests that comparisons between different
jurisdictions may not be useful

s The report states that direct comparisons between jurisdictions

*  cannot take into account all ofthe different factors that influence
the complexity of'any case type; in some cases the case type
equivalents between jurisdictions are not exact; there are many
system differences, sentencing differences and differences in
charging practices which are unique to the jurisdiction.

The reviewers had differing opinions as to the reliability of the study’s conclusions:



the report does not provide a reliable estimate of additional attorneys needed to
provide adequate defense representation and the estimates should not be relied
upon as the report itself says the estimates should not be relied upon as
“definitive”. ‘
The report contains a caveat that without additional study a definitive figure
cannot be provided and that the data provides an illustration of the depth of the
problem. o
The validity of the study for future use is doubtful given the performance
standards becoming effective subsequent to the time study.
This is an excellent and valuable report which is both practical and penetrating in
its.insights and one that will be a model for other states by giving a clear picture
of actual case-weighting dynamics.
o The study reflects the hard staf work to present a verifiable study -
procedure and protocol. ,
o The analysis is interesting and important and the comparisons of the
number of cases disposed in other counties is useful



REVIEW OF THE METHODOLOGY



COMMENTS ON WASHOE COUNTY WEIGHTED CASELOAD STUDY ,
To; JOHN BERKICH, WASHOE COUNTY, NEVADA

From: MARSHALL J. H %MMJ CONSULTANT

DATE: NOVEMBER 25, 2008

The Spangenberg Group responded to a Request for Proposals to review the
indigent defense caseload situation in several Nevada counties, namely Washoe and
Clark. Several reviewers were asked to comment on the Spangenberg proposal Below,
please find my response and comments.

Qualiﬁcatlons- There can be no doubt that the Spangenberg Group (TSG) is

of mdxgent defense servwe§ and specxﬁcally in case welghtmg measurements.
They have also done some prior:work in Nevadawhich should stand them in good
stead

President. He is certalnly one of Ehe leaders in the field and has accomplished
much in other states.

2. Caseweighting Formulas- Spangenberg says that their agency “feel[s] that any
reliable caseload study must be empirically based”. I agree with that approach.
In addition, TSG uses the “case weighting method which records the keeping of
contemporaneous time records” and will be the methodology for the studyin
Nevada. | a]so ee wth that: appu;.ch

The Delphx Method of gathering data for caseweight analysis is helpful when
budget and staffing projections must be made immediately without sufficient
time to track accurate data. However, the Delphi method is not as accurate as
actual time recordkeepmg and should be used only in emergency.

‘don’t ag for only 12 weeks. (See p. 18) 1
thmk such a slice of the court year could give a jaundiced picture of the caseload.
Some cases are seasonal. For some defenders certain cases are brought to trial
dunng certain periods of the court calendar, and concurrently pleas may be more
successful at certain points in the Judge’s calendar, than others. I would -
recommend a full year of kecpmg dispositional data or as close to that period as
poss1b1e

3. On p.15, TSG discusses the items which will be covered on the time sheets and-
mentions that the type of case in which the activity was performed will be listed.
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TSG says, “e.g., misdemeanor, juvenile delinquency cases, or class A felony”. 1
will assume that this was not a complete list, but merely illustrative. However,

~ just tobe sure, I would hope that in addition to Class A felonies, TSG would track
the differential time spent on Burglaries, Robberies, Narcotics cases, Rape, and
Murder. Then, projections based on the number of case types for the coming year
would be far more accurate.

4. The fact that TSG will track time spent on motions is excellent and important. Of
- course this brings us to the basic defect in this time tracking system for case

weighting, and that is, ifthe lawyers are not spending enough time on their cases,
not filing enough motions or challenges ‘etc. such-failures would not be accounted
for on the time sheets. In order to improve the service rendered to clients, perhaps
more time is needed per case, not just the time taken at the present time per case
by the lawyers. TSG is to be commended for attempting to get a handle on this
problem by conducting interviews with other actors in the system, but
concomitantly there is a danger of introducing a measure of subjectivity.into the
study. I don’t have a solution to this problem, except to mamtam strict controls on
this interview data. :

5.. Site Visits- I consider site visits at the start of the study a plus and commend TSG
for attempting to do a more complete job by conducting site v1s1ts to gain a better
understandmg of the Nevada system

5. Trammg, Data Analysis etc. Some jurisdictions (e.g. Crlmmal Defense
Consortium of Cook County, Illinois) utilized a “closing form” to be filled out by
counsel at the end of a case. One of the features of this form was a space for the
lawyer to fill in, “Theory of the Case”. Some lawyers filled that in with “plea
bargain” as opposed to “self defense, insanity, perjury by prosecution witnesses as
to identity, etc.” This tool became very useful in the supervision and training of
defender staffto develop defenses, plea bargain more effectlvely, and research.

6. Conciusxom I think that TSG has produ
accurate data bemg assembled, and impro
Nevada.



To: Johh Berkich, Assistant County Manager

Re: Weighted Caseload Study, Washoe County Public Defender Office

I have reviewed the Spangenberg Group (hereinafter TSG) Proposal, the court order in
ADKT No. 411 and the “Nevada Indigent Defense Standards of Performance” attached to

the order. The following are my comments.

OBSERVATIONS

There are problems of rediicing human behavior to a numerical analysis.. Of all the actors
in the system, the criminal defense lawyer has, in some respects, although not entirely,
the least control of the environment in which he/she works. That environment may
change, sometimes dramatically and abruptly. For example, a prosecutor’s office may
change the plea bargaining process or charging practices. Judges may change their
procedures, e.g. requiring omnibus pretrial motions where separate motions were the
prev1ous rule, as well as changing other local rules. The police departments may increase
in size and, therefore, increase the number of arrests. The legislature may also impact
- defender caseloads by enacting new crimes, elevating misdemeanors to felonies,
elevating less serious felonies into more serious felonies, and expanding criminal
responsibility. Higher courts may eliminate, modify, or reduce the impact ofthe rules
relating to criminal trials, e.g. the search and seizure exclusionary rules may become
more limited or abolished, among other rule changes. Or, appellate courts may create
new rules imposing added work on lawyers. These are matters beyond the control of
criminal defense lawyers that impact upon the time nebessary to complete a criminal case-
- at the trial level. :As.aresult, what may be a valid, .estimate.of the. ?proper@attomey
caseload today is likely to change in the future. Re-examination and revision of the
system as changes dictate will be essential to assure its continuous viability. .

" Other events, such as the ex@paerdina:yr'ease;* may also arise impacting upon what is an
appropriate caseload. For example, the serial killer defendant, or any other crime where -
there is enormous notoriety and extreme public interest may seriously disrupt existing
budgets and undermine existing caseload standards. Also, the mere fact of the study may
substantially alter normal attorney practice so that the tlme standards that are put in place
do not reflect reality.

STG w1ll engage in training of lawyers to reduce these characteristics. But can these
factors be entirely eliminated? These are some ofthe: vanables that-make predictability
for satisfactory attorney:caseload and proposed. budgetsmnpremse Enactment of TSG’s
caseload standards does potentially provide an invaluable tool for i nnprovmg the
effectiveness and efficiency of a public defender office. It provides supervisors with a
relatively objective tool to keep the inventory of open cases at a manageable level for the
trial lawyer and thus assure, as best one can assure, that cases and clients are disposed of



in a timely manner, and representation is consistent with standards and the service
competently represents its clients. The system may speed the trial process and reduce the
population in pretrial detention. It may also assist the defender agency in the budgeting
process, enabling the office to present the funding agency with a more accurate budget
supported by factual underpinnings. Heweveawmecxﬁ - numbers of cases per attorney
must be flexible-and adjusted from time and:the office should be prepared forthe
extraordinary. The. ’x'penence of the individual tawyer is"another variable.

Implicit in the system is the need for adequate supervision. Case weighting may be an
effective tool in controlling present caseload of individual lawyers and case assignments
by supervisors to lawyers. But caseloads. must be constantly monitored-and case-

-~ .assignments controlled. Supervisors must be present and have the time and motivation to
assure that standards are followed and to assist the trial lawyer.

Also, a-post: y evaluatxon of the system should be undertaken a year or two' aﬁer its =
.implementatio Perhaps adjustments will be required. In any event the primary
question to be answered is what improvement, if any, results. ‘This examination should
be undertaken by an agency other than*TSG-and without any-affiliation with TSG.

SPECIFIC COMMENTS

-The proposed time study assumes that the defender office presently performs consistent
‘with standards. See court order of October 16, 2008, HDKT No. 411 and its Ex. A.
TSG’s proposal does recognize that there is a danger that the case weighting system and
time recording procedures may “mstxtutwnahze .bad practices” (p. 19 of proposal)
They include in their proposal a plan to assess the quahty ofthe present services of the
defender office. However, the evaluation is to be done by interviews of “prosecutors,
judges, and defense attorneys....” In addition, the TSG “will circulate a detailed survey
requesting that attorneys 1dent1fy ” how much time they spend on particular activities
(p. 19). The problem in this eva nis.that it is entirely. subjective-and anecdotal. .
Admittedly, defender office evaluations are difficult. However, there are relatively
objective procedures available. For example, court clerk docket sheets are an invaluable
source of accurate and precise information, such as, length of time to dispose of cases,
pretrial motions and their results; kinds of dispositions, i.e. guilty plea, bench trial, jury
trial and'results, custodial or non custodial status of defendant in the pretrial stage among
other things. Detention facilities usually log in and out lawyer visits to clients in
detention. Those records may reveal whether or not defenders are spending enough time
with clients. Such information will provide a more objectlve and accurate picture of the
effectiveness of the service.

Impressionistic mformatlon obtained from interviews of the suggested respondents may
not reflect reality. These respondents have interests to protect that are often at odds with
an effectively functioning defense service. Indeed, their concept of effective defense may
be at odds with the adopted standards. Much of a criminal justice system is a competitive
activity among the various agencies, e.g. prosecutor, judge, police, and defense lawyer.



After all, it is described as an adversarial system. I do not suggest that the interviews
should not be apart of an evaluation, only that the evaluation should include more than
interviewing. Also, people to be interviewed fail to include community persons and
former clients, a serious omission. This preliminary evaluation is unportant and must
precede the calculations of time spent on cases.

Section 2C of TSG proposal opines that the concept of “’billable time” (which is a close
relation to this study) is well understood in private law practice.” However, in my
experience that is overly Optlmlstlc Billable hours.as a measure of charging fees.by. -
lawyers who 'specialize in criminal defense are not: the normal experience of public
defender offices. Criminal defense lawyers usually do not keep track of time. Most
private practice criminal defense lawyers charge a flat fee by the case based upona
subjective concept of how much time the case will take. . The more serious the case,
usually the higher the cost to the client, whatever the time spent it takes to end the case.
Indeed, the nature of a private lawyer’s practice where criminal cases are included is to
accept a flat fee in cases that are civil, and not by billing periodically based on time. Of
course, there are exceptions.

Defender staff lawyers are even more removed from the billable hours’ experience.
While the study proposes that the staff lawyers will undergo training in keeping time
sheets, I' suggest that there will be resistance and omissions once the training ends.
Therefore, there will be the need for close supervision. The TSG staff is experienced in
these kinds of studies. Nevertheless, I do not agree with their assumption that “billable
hours” concept is well understood among criminal law practitioners and that -
understanding will ease the way to implementation of the program.

Scope of the Study

The TSG proposal appears to aim exclusively at defender staff lawyers. Private practice
defense lawyers must be appointed occasionally because of the conflicting interests of
defendants. The most frequently encountered examples of conflict occur when two or
more defendants are charged for the same crime. Conflicting interests require that a
private practice lawyer be appointed for one defendant, the public defender for the other.
There are other examples where a defender office should not represent an indigent. Also,
where caseloads of defender staff reach the maximum, appointment of private practice
lawyers is essential for additional cases. Sometimes a jurisdiction has an alternative
defender office for conflict cases. But there is no indication in my materials of such an
office. My experience several years ago in Clark County, Nevada revealed no such -
alternative defender office. But even with an altemative defender ofﬁce, occasionally
private lawyer appointments are necessary. The proposal appears to ignore entirely
private practice lawyers from the study.



TSG may assume that their time study of a defender lawyer applies to a lawyer appointed
from private practice, and there may be a good deal of similarity. But there also is likely
to be noteworthy differences. For example, a private lawyer will likely travel to the court
for appearances in one or more private cases at the same time as he/she appears on an
appointed case. Travel time may be different for a private lawyer. Is there any oversight
of appointed non defender staff lawyers? Will the privately appointed lawyer use some
of the resources of the defender budget, such as a fund for expert witnesses or
investigators? In short, should not lawyers who accept appointments be included in the
study? Understandably, including private practice lawyers in the study presents a number
of problems. But identical standards apply to both a private practice lawyer and a
defender lawyer.

Some defender agencies are responsible for the payment of fees of private lawyers
appointed to represent indigent defendants. The defender office must include these fees
in its budget. The Montana state defender system is in that category. The Illinois capital
crimes defense system is another example. Ido not know if Washoe County’s defender
office is in the same category. Ifthe county defender’s budget includes money for
private defense lawyer appointment and the defender is responsible for compensating
these appointed lawyers, the time study results may be a valuable tool in deciding the
proper compensation. However, differences, if any, between the appointed non defender
staff lawyer and the defender staff lawyer should be 1dent1ﬂed to assure fairness.

Apportioning Tlme for Defender Lawyers

Lawyers spend some time not directed at a speclﬁc case, such as reading reports of
recent appellate decision, formal continuing legal education programs, various
administrative activities, etc. I would assume that rétrieval of data from time records will
include such activities. Those activities are not usually included in “billable hours.” Yet,
those activities are essential. In private practice, in calculating the billable hours, per
hour rate, all overhead expenses are included. Are thosé hours in the case weighting
calculation? I presume they are. But how? The TSG proposal does not indicate what
happens to time not attributable to a specific case. In Component 10 of TSG’s proposal,
there is a sentence addressed to the issue raised here: But there is no indication of what,
or even if, there will be a conclusion as to time that is not spent on a specific case. Nor is
there any indication of a base total time for a defendér Iawyer over a specific period such
as a year. . That is, what are the total work hours in a year, counting for hohdays
vacations, sick leave, etc? Also, will time be calculated for supervisors in the defendér

office who w1ll handle fewer, if any clients? ¢ °

The proposal also does not indicate if or how the. years of practice experience of a lawyer
will make a difference in the case weighting process. Presumably, a highly experienced
competent lawyer will usually need to spend less tune on a case than an inexperienced
lawyer. : oMW




‘CONCLUSION

The proposal in general is reasonable and gives promise of substantial valuein
controlling caseload, assisting in budgeting and in justifying budget requests. Based
upon descriptions of the TSG staff in the proposal, they certainly have the ability to carry
out the study. The proposal indicates the extensive planning experience of their staff.

My suggtstions are only intended to raise matters I beli‘eve should be considered..

Published standards give caseload limits for a year based upon some historic peroeptlon
Hard data and specific research hardly ever support these conclusions. The case -
weighting system, while by no means providing absolute timelines, gives the promise of
a more intelligent caseload control, and most important focuses on the lawyers’ present .
caseload. Implementmg effective caseload control is essential in providing effective and
efficient defender services. However, supervision in the defender agency must also occur
-along with adequate funding, to successfully implement TSG’s plan.

This review addresses only TSG’s proposal. I assume that TSG will present a specific .
and detailed work design for Washoe County which would include the evaluation and
teaching instruments and record-keeping documents. I assume those materials will be

~ made available for my examination and further comment.

Of course, I would happily answer any questions and further discuss the matter. I would
also reserve the nght to supplement this report as other xssues come to mind.

Rmpectﬁllly submltted
Signedi

Shelvin Singer, Judge _
Circuit Court, Illinois (Retired)

Dated: November 17, 2008
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November 25, 2008

John Berkich

Assistant County Manager
Washoe County

1001 E. 9™ Street

PO Box 11130

Reno, Nevada 89520-0027

Dear Mr. Berkich:

This letter is in response to your request, pursuant to our agreement, that I provide you
with an analysis of the methodology proposed for use by The Spangenberg Group (TSG) in
conducting a weighted caseload study of the Washoe County Public Defender Offices. I have
reviewed TSG’s submission to Washoe County and am pleased to offer these comments.

I regard the TSG proposal as well organized and effectively written, It is also.clear
from the proposal (and from my personal knowledge) that TSGhas considerable experierice
in conducting weighted caseload studies.: In fact, I do not believe there is any other
organization in the country that has conducted as many such studies as TSG. Nor is there any
organization in the country that is more knowledgeable about indigent defense generally than
the personnel of TSG, especially Robert Spangenberg and David Newhouse. :

I regard TSG’s methodology for oonductmg lts proposed weighted caseload study in

- reliance can reasonably be placed This sentence purposely reﬂects concerns that I have

about welghted caseload studies, as explained below.

‘Weighted caseload studies are conducted by asking defenders to record all of the time
they spend on their cases, counting from the beginning of cases through dispositions. Once a
sufficient number of cases are closed, an analysis is performed respecting the amount of time
spent on different kinds of cases and further extrapolating from these data. But what if the
defenders are pressed for time and lack adequate resources? Or, conversely, suppose the
defenders are spending too much time on their cases and this could somehow be objectively
documented? If you accept the time submitted d@fgnders to.be accurate-and.appropriate,

To its credit, TSG’s methodology recognizes this’ potentlal difficulty. At page 19
(first full paragraph), the proposal discusses precisely the concerns noted above. In order to
deal with these risks to the soundness of its study, TSG indicates that it will conduct
interviews of prosecutors, judges, and defense attorneys: following which it will circulate to
defense attorneys “a detailed survey requesting that attomeys 1dent1fy w1th specificity how
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much more or less time might be spent on those activities for each case-type they
handle.”

In other words, TSG must necessarily depend on the defenders to recognize that
they are either spending too much or too little time on various tasks in connection with
-their cases; and, further, if the defenders believe this is happening, TSG must necessarily -
depend on the defenders to acknowledge their shortcomings, i.e., that they are spending
~ too much or too little time on their cases; and, further, TSG must necessarily depend on
the defenders to be able to estimate accurately how much additional time they should
have spent on various tasks or how much extra time they should not have devoted to their
cases. Obviously, this is asking a lot of defenders, and carries with it all kinds of risks
that the data collected may not be entirely reliable. -

Permit me to be more specific about some of the kinds of risks that T believeva‘re‘
-involved in the data collection process:

e Defenders may not record their time accurately, either overstating or under Stating the
time that they devoted to various tasks.

¢ Defenders may not be willing to admit, fully or at all, that they Shbuld have spent -
more time on their cases. (In general, persons are extremely reluctant to admit their
own deficiencies.) '

¢ Defenders may not understand that they should have spent more time on their cases,
simply because they are not well trained, are uninformed, etc.

° Defeﬁders may recognize that they should have spent more time on certain tasks in
connectlon with their cases but fail to calculate accurately how much addltlonal tlme
the vanous tasks would have taken.

Consider this last potential area for erroneous calculation of time. Suppose a
defender realizes that additional time should have been devoted to investigating a number
of his or her cases. In this event, the defender would be called upon to guess about how
much of his or her additional time the investigations would have required, whether
conducted by the defender personally or by an investigator. Even if an investigator is
used, the defender must meet with the investigator or write up an instruction of what
needs to be done, review the investigator’s report, decide whether additional investigation
is necessary, etc. To further illustrate, suppose an investigation would have uncovered -
witnessés about whom the defender was unaware, and these witnesses in turn would have
led to other information or defense theories of the case, which would have required more
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of the attorney’s time. How can the defender possibly estimate accurately how much
additional time would have been required? Unfortunately, I do not believe a defender
can be entirely sure how much more ofhis or her time would have been required to
complete investigations, as well as a variety of other tasks, that were not undertaken.

After I review the actual data, as called for in the second part of my agreement
with Washoe County, I may feel somewhat better about potential risks of error in ‘
predicting the kinds of caseloads deemed reasonable for defenders in your county. In the
meantime, I will sum up this letter by statmg that I regard TS5G’s proposed methodology

i it it mlon, there are certam- -

Sincerely,

Norman Lefstein
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TO: JOHN BERKICH 4

FROM: Marshall Hartman'

Re: Caseweighting Study, WASHOE COUNTY, NEVADA
Date:3/11/09

Overall;;materials, logs, instructions; ete:seem to-be very comprehensive and
should provide the information necessary for a useful study. Certainly the Spangenberg
staff should be oommended for d351gnmg a product which can be used casﬂy by the

study, and 31 other staff. I do have a few comments for thought however.

1. The goal here should be to determine future staffing needs as well as present
workload to insure that the agency has sufficient personnel to handle the future
caseload, and so that the lawyers are not so overloaded that their efficiency is cut. It
seems to me that what would be most desireable to reach those calculations is to
collect sufficient datato determine first how many dedicated work hours the average
~ public defender trial lawyer has available for casework, and secondly, how many
hours it takes to complete each kind of case. Then, it is necessary to extrapolate the
number pf cases of each kind, that the office will be assigned to in the coming year,
and calculate the number of lawyers needed.
2. For example:
a) Assume that it is determined that the average felony trial defender has 1800
hours to spend on cases in a calendar year.

b.) Assume from the logs that the average felony case takes 9 hours to
complete (non-trial).

c.) Then each assistant can represent 200 felony defendants per year (non-
trial).

d.) Based on the number of felony cases closed last year (or a five year
extrapolation of an average of non-trial felonies), assume that it is
anticipated that the office will be ass1gned to an additional 200 felony
cases in the coming year, thus, requiring the hiring or assigning of an
additional lawyer for the felony division for that year.

3. A more sophisticated (and more accurate) result can be obtained if the the data is
kept by type of case, e.g. murders: 0 hours, b rglary 8 hours, theft-
etc. Then if the data from last:year ‘ r
broken. down by the number
ﬁgure can be obtained: for ho ill benee T next year.
analysis can be used for trial cases and factored into the total number of hours and
lawyers needed. (The Spangenberg Group has grouped the cases by severity of
sentence- felonies Capital, A, B, C,D,E, except for Felony A, which is broken down
by murder, sex, and other. Such groupings are fine. )

4. In the materials which the Spangenberg group has submitted they have suggested
that they will break down the data by the time required for each type of case, but that

“has not yet been done yet in the materials submitted. Perhaps it is too early in their
study for that type of analysis. So far, all that they have given us in the preliminary




report is a breakdown tracking the percentage of time utilized by staff for each type of
court activity. That alone will not give us the data we need for a full caseload study.

5. With respect to the DAILY ACTIVITY LOGS, they seem clear enough. However,
except for court or case activities, I would not record all of the other activities that
Spangenberg wants to record. It.simply becomes’ overwhelmmg and confusing to the
+staff: Recording time spent in legal research or preparing expert witnesses is valuable, but
for example, Code 94 is especially non productive, as is recording code 80 information,
material which is too much of a catch-all.

Travel and waiting time information (both productive and non-productive) are useful
However, again the Spangenberg grotpis to be commended for attempting to capture all .
~ofthe staff and attomey activities; whichithen gives-a-clearer picture of the work invol
with each case. '

6.CASETYPE codes seem clear, and the idea of coding each case with the most serious
charge is useful.

7. DISPOSITION DATA- It would be useful to track the method of disposition of cases,
i.e. bench, jury, plea of guilty, or acquittal. The method of disposition of the motions is
critical in determining the amount of time each type of case takes and will affect the
number and types of staff needed. TSG requests some of the dispositions, but does

iate; betweex; bench and jurytrials, which might make a huge differen

8 MOTIONS- It rmght be helpful to track the outcome of certain motions filed by type of
case, €. g motions to suppress confessions or evidence. Motions take time to prepare and
‘often hearings are required to dispose of such motions. Spangenberg requests.the number
~of motions filed, but not their type or results. It might be helpful to track the most

cemmon rnotlons

9. CASE COMMENTS- The idea of having the attorneys and other staff of the agency
commert on how much more or less time could be spent on the activities for each case
type they handled is an excellent one. Otherwise the amount of time currently spent on
each case type may be insufficient and be carried on in the future, endangering the quality
of their work. The Spangerberg staff should be commended for that addltlon to.the usual
study

10. ENHANCERS- The use of enhancers is interesting. I would like to see comments by
the lawyers and the results of the final product, before I can comment further on whether
the use of enhancers helps define the work more definitively or is simply too conﬁlsmg to
use.

11. MANUAL- The ‘Spangenber &&Wﬂdhmwmmﬁ% for the preparatlon ofa
detailed Attorney Instruction Manual which lays out step by step what the attorneys and
other staff must follow and record in order to have a valid study. Al m all these
matema«ls%mpnse%amexcellent product v o

5




Washoe County Memo: Re Case Weighting Study
Review of information retrieval procedure:
Date: March 3, 2009

, I have reviewed the following items provided to me: David Newhouse
memorandum dated September 9, 2008, 4:41 P.M.: “Attorney Activity Sheet,”

“Staff Activity Sheet,” “Staff Daily Activity Log,” “Attorney Daily Activity Log,”

“Attorney Instruction Manual” John Berkich reply to my memo of February 11, ‘09

The following comments arise from the review of those documents.
I. -~ General Comments

A Over the course of the study it is likely that maintaining the Iogs will take
a good deatof'time, particularly in the early stages of the recording
activity. Although your instruction manual (p. 41) directs that time used
to maintain the log is to be reported in “Code 91: Administrative
~Activities,” this activity, I would suggest, be separately identified and
. recorded. I assume that if lawyers will be required to keep a log once this
© . study is completed, that log will be substantially simplified and the time
“expended on the log will considerably less and, as a separate activity
become less important. But in the present, maintaining the log:may:be a
significant burden. In the Spangenberg materials I reviewed earlier, the
time records required by the Spangenberg Study were compared, at least
* . by inference with time records maintained by lawyers in private practice
“%  who bill clients by time. However, the records for the Spangenberg Study
© /% are infinitely more. complete, :complex and time consuming than any other
- time records I have seen used by private lawyers for billing purposes.
Hence, a separate category should exist for maintaining the present log.

- B. The complexity:of the log, although necessary for achlevmg the bjectlve
of the study, will likely generate ambivalence or even hostility in so
Hopeﬁllly, the program has or will deal with the situation which I believe
is taken too lightly in the materials I have read. The case closing memo

. presently used by trial assistant public defenders should continue to be
required as a necessary tool for supervision, statistics, and- evaluations. - I
do not see any legitimate reason to discourage that. However, because
time calculation is the subject of the study, perhaps there will be a danger
that lawyers will ignore the present closing case memo. Trainers should
specifically direct that the present case closing memo is still required.
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C. Evaluation Function: An intensive examination as one undertaken here
over a period of time obviously has the danger, indeed, the likelihood, that
in the study group will-behave differently because they are
el closely scrutinized. I understand that training will attempt to
minimize this concern, but is not likely to be entirely successful. -
Accordingly, I would urge that the study group be evaluated as to both the
effectiveness and efficiency ofits representation and compared with
representation before and after the Spangenberg Time Study. Indeed, the
concentration upon. time may alter atto ehavior. The factors to be
noted in an evaluation and comparison include: 1) length of time of like
charges from start to disposition; 2) substantive motion practice and
results; 3) kinds of dispositions, pleas, trial, bench trial; trial by jury,
dismissal, sentences; 4) pretrial status.of defendant, i.e. in custody or
pretrial release; 5) number of cases disposed of. 6) perceptions of clients
and/or relatives of clients. The evaluation must be undertaken by an
organization other than the Spangenberg Group.

Comment on Time and Disposing of Criminal Cases

The Spangenberg Group ooncentrates on time. How much time passes from the
start to the end of criminal cases within the court system? The study assumes that
cases may be systematically grouped, and thus weighted by potential sentence for -
the purposes of determining the proper caseload for individual attorneys. The
study also assumes that cases of identical charges will consistently take .
approximately the same length of time to conclude. Those assumptions (or
hypotheses) may prove to be substantially correct. In that context those *
responsible for supemsmg and funding the system should be aware that -
occasionally use of time is a tactic. Speedy disposal or delay in dlsposmg*of a
case may be a tactic. In general; efficiency is a necessity. The quicker a case is
disposed of, the more cases'the system can process and, it would appear, the less
public money is required to'support the system. Indeed, defense lawyers'and
prosecutors have the ethical obligation to not needlessly delay a case. But

- lawyers also have the obligation to effectively represent their clients and to

become thoroughly prepared as to the law and the evidence, even in cases where a
guilty plea is expected. Occasionally, efficiency conflicts with effectiveness.

~ Neither the defense nor the prosecution will admit to purposely delaying

disposition of a case. Nevertheless, under certain situations delay may become a
tactic of the prosecutor or the defense. And while both the prosecutor and the
defense may have the ethical requirement of efficiency, both sides also have the
obligation to, as they see it, effectively represent their side of the case. The
prosecutor has a distinct advantage over the defense in early preparation of a case.
That advantage arises from the fact that police conduct investigations for the
prosecution before the public defender enters the case. An important fact ‘also.is -

&



that the prosecutor has discretion over whether or not to introduce a case into the
court system. Thus, the prosecutor has some control over caseload. When would
a prosecutor believe it to be a good tactic to delay a case? Perhaps this would
occur when an accused is in pretrial custody, particularly where probation is
offered for a guilty plea or where the time in custody, usually credited toward an
incarceration sentence after conviction, would substantially reduce, or even
eliminate, the incarceration sentence as a practical matter after conviction. Thus,
a defenidant in custody would elect to plead guilty when the case otherwise should
go to trial because the plea would result in immediate release. Few, if any,
prosecutors would admit to this, but I assure you that does occur. When may the
defense unnecessarily delay a case? When the defense receives a plea offer that is
perceived to impose an unfairly harsh sentence, delay in some instances may
benefit a defense. Within the system, usually the judge, as well as others, exerts
pressure to move cases along. The public wants speedy justice. When a case
becomes too old, in order to dispose of the case, the prosecutor may reduce’a
sentence recommendation or even reduce the charge to induce a guilty plea to
finally end an old case. The point is that the time it takes to end a case in'the
court system and all this attention to time inherently may increase pressure to
more quickly dispose of cases. Like the prosecutor, few, if any, defense lawyers
~would publicly admit to employing a delaying tactic. Nevertheless, occasionally
the delay tactic is used. One-issue that should be addressed by’ the’ study 1s to
wha&extentqs the delay tacticused and affected by the study.

HI.  Comment on Specific Items in the Spangenberg Study

A. Recording staff time utilizing the appropriate codes and following the
directions described in the “Attorney Instruction Manual” will not'be easy.
It will be time consuming, more so initially, and will be unpopular. It will
take training and supervisionto assure accuracy. This problemis: .
addressed somewhat on p. 2 of the manual, but, in my opinion, grossly. -
anderstated. The problem should be conceded not glossed over. The
comment appears to grossly understate what I sec'as a senems

B. I note that there is an attorney code sheet and a separate code sheet' for non
attorney staff. The manual I received is labeled “Attorney Instruction
- Manual.” A staff manual is referred to as not yet complete. I have not
received a staff instruction manual and, of course have not reviewed that
manual. Hopefully, a separate support staff manual will be published and
“be substantially less complex than the attorney manual



C The “Activity” and “Disposition” codes do not suﬁiclently 1dent1fy
results: “Motions...” are activities that are required to be logged, but the
ruling is not requlred to be recorded. Nor is the type of motion identified.
The disposition code does require specific result recording in the log (see
“Attorney... Log”) i.e., bench or jury trial. Specific results such as guilty
on which counts, not guilty on other counts, guilty of lesser included
offenses, etc. are not recorded. The same criticism applies to the
“appellate ruling” category. I suppose the study group would argue that
they are not doing an evaluation (see pp. 1-2 of manual); and it is only a
time study. Hence, detailed results are unnecessary. However, I would
urge that an evaluation is essential. This study is a significant intervention
into the work of the defenders. It may result in a substantial change in

- how caseloads are controlled and the presentation of budget requests.
Hence, there should 4be fidence that-effectiveness and efficiency are not.
compmmlsed by new. administrative procedure. This is ot a laboratory
experiment. Lives and futures of people represented are at stake. It,
therefore, is essential that concentration on time does not adversely affect
quality of representation. Hopefully, the quality will be improved. But
quality must not be ignored. Requiring discrete recording of results would
not significantly increase already complex recording burdens. But such
recording is 1mpoxtant ﬁ')r purposes of evaluatlon

D. Case code No. 19 “case type...,” i.e. “certification,” in the juvenile case
category refers to a procedure not a “case type.” The issue is that of -
transfer from the juvenile court to the adult court. The materials I
examined indicated that the Spangenberg team did consider the issue I
raised here and decided to place the transfer (certification) hearing in the
juvenile case category. I assume this decision was arrived at because a
lawyer assigned to the juvenile court division represents the juvenile in the
hearing. If a transfer is ordered, I also ‘assume that another lawyer then
undertakes representation. However, to assure continuity of defense
representation, sometimes called vertical representation, it is suggested
that a lawyer from felony court division provide the representation at the
transfer hearing although it takes place in the juvenile court. Of course, a
decision like that is for the defender office, not the study group.
N@yexﬁaeless, ; vertical representation should’ be encouraged.
Reclasmﬁcatwn will encourage contmulty ofr repres tation. Therefore,
the act1v1ty should be in the “In Court” column of the Activity Code. ‘In

: makmg this comment, T assume that there is agreement that vertical -
representation enhances quality and efficiency of representation.

E. In “Case Type Codes” felonies are divided into nine categories. The
categories are based upon how serious the offense, according to the
potential sentence. However, exception is made for a “complex economic



crime.” Presumably this departure from the sentence category is justified.
However, I would suggest another category departure from sentence
potential may be justified; namely, the case that comes under intensive and
continuous public scrutiny, i.e. the high profile case. One of several
accepted methods employed in such cases to avoid potential juror
contamination by pretrial publicity is to tolerate lengthy delay of the trial,
thus substantially extending the time it takes to dispose of the case and
increasing the time devoted to the case. In any even, rather than
identifying case type entirely by severity of potential sentence, I suggest
the following category of felony cases: capital murder; violent offenses;
non-violent offenses which are not probationable; probationable offenses;
specxal crlmes where there is pubhcltyiandlor pamcular complexrcy I

Wmeé To put it
another way, defense lawyers 1mpllc1tly are advised to spend less time
preparing a case that carries a lesser sentence possibility.

.. Case Definition: On p. 27, section 4.8 of the manual a case is defined as
one defendant charged with a crime arising from one incident. To
encourage precision and consistency among the various units of
government involved in the legal system, it may be helpful if all agree on
the identical definition of a criminal case. Therefore, should not the
prosecutor, the court clerk, the judiciary all agree to this definition? Also,
section 4.9, pp. 27-28, of the manual appears to create an inconsistency in
definition of a cnmmal case, as defined in‘section 4.8. In section 4.9, it

“ appears that “a ” is defined as all charges appearing “in a single
complaint” (p. 27). That would not be a problem if Nevada law limits the
joining of two or more charges in one complaint to a single or same
incident. However, if Nevada joinder rules are more flexible and allow
joining of charges in one complaint although not arising out ofthe same
incident, this would in fact create an inconsistency in the definition of “a
case.” To avoid confusion with the definition of “a case” in 4. 8 and 49~
should be defined with consistency.

. There.does not.appear in the log any.way.to.distinguish the-more
exp ienced: lawyer from the inexperienced-lawyer. Presumably, the
inexperienced lawyer will expend more time than experienced lawyers on
similar cases. Sometimes a high number of experienced lawyers leave an
office within a short period oftime, and thus the office has an influx of
‘inexperienced attorneys. Is that variable accounted for? I do not know if




it can be accounted for, but if not, the gtudy should alert the agency of this
- potential variable.

. Results: Inthe late 1960’s and early 1970’s, caseload standards were
developed entirely based upon number of cases disposed in a year by a
presumably competent public defender lawyer without relying upon
specific times applied to cases except for broad categories. Frequently,

-that was 150 felonies, 400 misdemeanors, 24 or 25 appeals, etc., per

lawyer. Concededly;:those:numbers;were:arrived: at-without-any:organized

research;:were entirely:-based.o on the. egpenggwof a@gsmallfnumbe

However those numerlcal caseload guldelmes have exmted for decad&s,
relatively unchanged. Presumably, therefore, they were somewhat useful.
At the very least, those caseload guidelines were definitive, although,
perhaps, deceptwely deﬁmtwe I presume that the objective of the
Spangenberg system is to more accurately make budget pred:ctxo:;s for
submission to the funding agency and for more effective internal
supervision to assure that the quality and efficiency of reprosentatxon is

. maintained. But how are those goals to be implemented? A good deal of
information will be accumulated. How will that information be translated
S0 as to be meaningful and applicable? Perhaps that is obvious, and I am
simply at fault for not understanding. Nevertheless, I am not confident
how the Spangenberg system provides a practical improvement over the
admittedly flawed, but easily understood and communicated numerical
system. That old numerical system must have some utility since it has
lasted for decades and has been substantially adopted by a number of
organizations. Once the study is completed, what change should result
and how is it to be achieved? I suppose work hours per lawyer for a
budgetary period will be calculated, and the various case weights, based
on time, divided into available hours. However, the formula or application
- method is not described. Another way of putting it is how will the
information retrieved be condensed and put into understandable and
apphcable form?

Extraordinary conditions: The Spangenberg Study covers a specific
period of time. Perhaps, that period of time will be one of usual
tranquility. Only the usual kinds and numbers of murders, rapes,. Tobbery
and other mayhem and misdemeanors occur. How-are theeextraordmary
tobe handled and accounted for? For example, the riot sxtuatxon,

accounted for? For example; are there a group of volunteer lawyers
perhaps organized and maintained by the local bar association, for
‘immediate availability in extreme emergency situations. Some reference



examples include the Katrina hurricane, the Chicago riots after the Martin
Luther King assassination, or the 1968 Presidential Democratic
Convention protests, or a “Son of Sam” type of murder spree, etc. Surely,
those worse case scenarios should be included in any defender plan. But 1
do not observe it accounted for in the Spangenberg procedures.

Conclusion: As time passes and if I receive more materials, perhaps additional comments
may be appropriate. Also, if there are only questions or comments that should be
answered or clarification required, I would be happy to make appropriate responses.

Shelvin Singer, Judge (retired)

- glorsing@aol.com



May 12, 2009

John Berkich

Assistant County Manager
Washoe County

1001 E. 9" Street

PO Box 11130

Reno, Nevada 89520-0027

Dear Mr. Berkich:

This letter is in response to your request, contained in your email to me of
January 30, 2009, that | review and comment on the effectiveness of the procedures
-and instruments used by The Spangenberg Group (TSG) in implementing their
weighted caseload study in Washoe County related to public defense.

Before preparing this letter, | reviewed TSG'’s “Attorney Instruction Manual” and a
TSG email dated, January 4, 2009, titled, “Interim Progress Report on Clark and
Washoe County Case Weighting Studies.” (I also recently exchanged emails with David
Newhouse of TSG in order to understand the current status of the organization’s work in
Washoe County )

The following observations are based upon my review of the foregomg
documents

o | believe that the Attorney Instructlon%ManuaMs thorough and: reasonably well. .
;swted for the purposes for which itwas designed, i.e., attempting to track the
amount of time that public defenders devote to their various types of cases and
to the different kinds of work performed in connection with these cases.

o |regard the Attomey Instruction Manual to be informative and well written.
However, | have concerns about whether public.defenders found it fo-be .
compl e;gted ‘and difficult to implement. Of course, | have no way of knowing
whether this is true. The issue is of some importance, however, because to the
“extent public defenders deemed the instructions to be compllcated and difficult to
follow, compllance with them was likely reduced.

e Atpage 2, the Introduction requests that the “time records be kept
contemporaneously to ensure the accuracy of the data.” At page 5, the
instruction states that “you should record your activities as you oomplete them,
not at the end of the day.”
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» Again, while | have no way of knowing what may have occurred, | am somewhat
~ doubtful whether the public defenders were actually able to enter their time
“contemporaneously” with the myriad of activities in which they engaged and to

record the actual minutes and time of day on which their attention was devoted to
these activities. Accordingly, | wonder whether attomeys faithfully followed the
instructions and recorded their time in the manner requested or whether they
simply did the best they could-and. reconstructed.their time records after events
occurred butin- ways sufﬁcuent to satisfy the watchful eyes of the researchers :

¢ My hunch is that at least some of the public defenders found that the level of
detail they were asked to.maintain virtually: tmpossmle»tmmplement As a result,
they probably completed the requested time records as best they could; which in
the end yielded akind-of “rough justice” respecting the amounts of time actually
devoted to the myriad of tasks on which data was sought to be compiled. The
defenders themselves could confirm whether my concern is, in fact, correct.

o My comments are based upon my several years of experience in the private
practice of law, when | was required to track the time that | spent on behalf of
clients for whom | was working. | found that tracking my time was.very. difficult to
do, more so if throughout the day | worked on the cases of a number of different
clients. Moreover, in all likelihood, my practice did not involve as many different
clients and activities as those of public defenders. Yet, | invariably had to review.
each day and reconstruct my time records based on notes that | made
throughout the day. In addition, 1 was never required to record the precise start..,
time and end time for the activities in which | engaged and to account for every
minute in the day. | believe it would have been quite difficult for me to that.

e Still, if | am correct, and the public defenders found that they had to reconstruct
their time at the end of each day as best they could, it would not necessarily
undermine the validity of the study. However, it would mean that the data that is
fi nally reported, which will likely be said to be the actual number of minutes and

“hours devoted to various activities and cases, is:probably notfas@ precnse as
P 4 réﬁfésented\ta be.

° In his emaﬂ of January 4, 2009, Mr. Newhouse states the folIowung “The
Spangenberg Group will then circulate [after all data has been collected] a
detailed survey requesting with specificity how much more or less time might be
spent on those activities for each case type they handled during the study in
order to assure compliance with the performance standards of ADKT 411...." As



John Berkich™ -
May 12, 2009
Page Two -

explamed in my letter.to you of November 25, 2008, |-believe that these kinds of
estlmattons are exceedmgly dlft‘ cult for. pub|IC defenders to make. ;

o Further, | understand from Mr. Newhouse that the use of thls survey has been
:'delayed and itis not known at this time when it will be administered. Apparently
‘there'is even some questlon ‘whether the survey will ever be administered.’

e Inmy judgment the data respecting the amount of time that the publlc defenders
~.in Washoe County have devoted to their cases andto dlﬂ'erent types.of activities
.in connection with these cases is of relatlvely little value unless the detailed
survey referenced above is administered. And; even ifitis, | still likely will have
questions about whether the necessary staff resources required for public
defense have been accurately measured, as indicated i in my prior letter to you.
Buti w:II await a final report before commenting on this issue further

I hope that these observations are of some use to you and your colleagues. ‘
PIease'Iet me know if you have any questions.’

Sincerely,

NormanLefstein
Professor of Law and Dean Emeritus
Indiana University School of Law - Indianapolis
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August 17, 2009

John Berkich -

Assistant County Manager
Washoe County

1001 E. 9" Street

PO Box 11130

Reno, Nevada 89520-0027

Dear M(. Berkich:

This letter is in response to your email to me of July 7, 2009, sent pursuant to our
Letter of Engagement, in which you ask that | review and comment on the “Assessment
of the Washoe and Clark County, Nevada, Public Defender Offices, Final Report,” dated
July 1, 2009. The Final Report (hereinafter “Report”) was prepared by The
Spangenberg Group and the Center for Justice, Law and Society at George Mason
University. This letter pertains to Washoe County, as | was asked only by Washoe
County to review the Report.

Summary of Report and Overview of My Conclusions

- The: Report concludes that the Public Defender Office (PDO) in Washoe County
needs additional staff attorneys to represent effectively the clients who comprise its
current caseload. | belie '//g :

ssessment.is.co \d itis supported by the
W9l9hted casejoad da ' ; TR ,

o However,/,the, Report does not estima wehabie way\theé?number of additional
staff t‘attorneys,%rsecessary:-to*fumishvadequat
estimates of the number of necessary new a

-not thmk the number,s suggestéd afe sufﬁue )
page 6 ofihts, letter and Repert pag

: Th|s shortcoming of the Report is not one for whlch The Spangenberg Group
(TSG) and George Mason University (GMU) is responsible. As stated in the Report at
page 58, TSG/GMU planned to conduct “a secondary survey of attorneys to determine
the additional-time necessary to comply with the performance [standards] set forth in
ADKT-411," which has been adopted by the Nevada Supreme Court. The grant
appllcat:on that TSG submitted to Clark and Washoe Counties proposed that a
“detailed” follow-up study be completed by PDO attorneys. See page19 of the
“Proposal to Conduct a Weighted Caseload Study of the Washoe and Clark County
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Public Defender Offices” (hereinafter “Proposal”). Inthe end, however, follow up
surveys were not lmplemented for reasons beyond the control of TSGIGMU See
Report at page 58." : ,

“Initial Assessment” and lts Importance

The Proposal for the weighted caseload study submitted to Clark and Washoe
Counties describes an “Initial Assessment” to be conducted at the outset of the study.
See Proposal at pages 14-15. This description of the initial assessment does not
specifically commit TSG to conducting a thorough qualitative evaluation of the defense
services being provided in Clark and Washoe counties. At page 14, the Proposal states
that researchers will “meet with representatives of each defender agency, key criminal
justice representatives (presiding judge, district attorney, etc.), and appropriate county
officials to familiarize ourselves with the procedures and policies affecting criminal law
practice for public defenders throughout Clark and Washoe Counties.” Also, at page
14, the Proposal states the following: “The Spangenberg Group considers these site -
visits a critical part of the study, because they will best inform us as to how'defenders
and other staff from the various agencies spend their time on case SpeClﬁC and non-
case specific tasks.” :

- The methodology of a case weighting study normally requires an |n|t|al
assessment” in which a qualitative study of defense services is undertaken.?
Researchers need to know whether attorneys are providing adequate representatlon
They need-to learn, for example, whether attorneys are meeting with their clients
promptly on a regular basis; whether adequate legal research and investigations are
being undertaken; whether necessary motions are being filed; whether lawyers are
sufficiently knowledgeable about their cases when plea agreements are recommended
to clients; and whether lawyers prepare adequately for trials and hearings, mcludlng
sentencing heanngs

If adequa“te defense services are not being provided, caseload standards derived
from a case weighting study will do little more than confirm the amount of tlme being
spent in delivering substandard legal representation. This same point i is made in the
Pr0posal submltted to Clark and Washoe counties, at page 19: :

“One of the challenges in performing a case weighting study is to prevent
the institutionalization of bad practices. That s, if attorneys are spending
too much or too little time on their cases, or do not have adequate

. resources the resulting workload standards run the risk of establlshlng a

' In my letter to you of November 25, 2008, I discussed pos51ble difficulties with follow~up surveys to
determine additional amounts of time required to handle various kinds of cases. These concerns are
u-relevant for purposes of this letter since no surveys were conducted. :

2 The assessment of the defense services prov1ded would not necessanly have to be conducted at the
begmmng of the study. However, it is usually recommended that the assessment be done prlor to the
gathenng of data ﬁ-om time records.
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baseline that reflects current practice rather than identifying tﬁe amount of
- time necessary to provide adequate and meaningful representatron

Was a qualitative study of the PDO undertaken as part of the “tnrtra! Assessment”‘
phase of Washoe County? Based on pages 15-19 of the Report (“Site Vasrts in Washoe
County: Observations and Findings”), it seems that only-a cursory study of the PDO was
conducted. The visits were made durlng two days, i.e., July 31 and August 1, 2008,
although the Report states that “additional phone interviews [were] held around the
same time.” The persons with whom the researchers spoke were “court administrators
and coordinators, judges, and clerks, as well as the Washoe County Drstnct Attorney
and a County Contract attorney.” Page 15.

Researchers also had conversations with PDO staff members, although the
Report does not indicate the number of such conversations and the positions of the
PDO staff with whom the researchers spoke. As for the quality of the representation
provided, there are references to investigations not always being conducted (page 16);
PDs beginning to appear at arraignments (page 17); judges’ “suspicions that the public -
defenders were not meeting with their clients prior to the court appearance” (page 17);
concerns expressed by judges that PDs should meet with their clients prior to
preliminary hearings (page 17); defense attorneys often file pretrial motions (page 17);
mental health issues being raised at preliminary hearings (page 18); seventy-five
percent of preliminary hearings being continued for 30-60 days, with many endlng in

“counter pleas” without appearing before a judge (page 18); and discussion of an “Early
Case Resolution Program” that appears no longer to exist, but in which “clients
frequently entered pleas before investigation and discovery” (pages 18-19)::

‘On'balance; the Report’s description of defense representation in Washoe
Co'unty does not seem sufficient:to'determine whether or not the:lawyers from the PDO
were provrdrng adequate representation at the time:ofithe:site visit. :During’ the two-day -
site visit, there apparent!y was not sufficient time for court observations of staff ’ '
attorneys or inspections of case files. There also is no indication that the researchers
discussed with staff attorneys and supervisors the adequacy of the representatlon being
provided. :

Nor does the Report state that the researchers mqurred about pendlng caseloads
of staff lawyers. ‘Data on pending caseloads, accompanied by a breakdown‘of the kinds
of cases being represented along with their current status, enable persons’ _experlenced
in public defense'to assess whether or not the lawyers are Ilkely able to pro"" de:
competent and dlhgent representatlon : L

Concervably, data about pending caseloads and additional lnformation about the
quality of representation was acquired, but simply not discussed in the Report ‘
Alternatively, an in-depth qualitative assessment may not have been undertaken of the
PDO because the researchers were aware from prior studies of Washoe County that
the caseloads of’ Iawyers were quite high. At page 5, the Report c:tes a December 2000 -
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study conducted by TSG that refers to “high workloads of indigent defense pmwders
particularly in Clark and Washoe Counties.”

Basis of Re ort’s Conclusion that PDO Has Excessive Caseloads

Sections V and VI.of the Report present a variety of data derived from time
records compiled by PDO staff. Section VII titled “Discussion;” suggests that the
caseloads in Washoe County are too high.®> This conclusion is not based upon the
“Initial Assessment,” which seems appropriate since it appears that insufficient
information was collected during the assessment on which to base such a Judgment
Nor is the conclusion based solely on the weighted caseload data. Instead, the.
oonclusmn about excessive caseloads; to-a considerable degree, is based on the-
numbenof ‘dispositions? per-year in"Washoe County compared with other ;unsdnctaens.
At page 49, the Report explams

“TSG's case-weighting model shows that, in felony cases, pubhc :
defenders in Clark and Washoe Counties average nearly 200 dISpOSItlonS
‘per year.® Although these numbers evidence progress from prior studies -

} Although I did not check all of the Tables in the Report respecting Washoe County, I d1d observe some
rmstakes Ain ones that I reviewed. For example, Table 21 at page 48, projects the number of FTE
attomeys required using Calendar Year 2008 assignments. . However, several of the FTE projectrons are
incorrect. See, e.g., the projections in Column “C” for “Misd DU, Misd DV, and Other Mrsd ” :Also, in
Table 24 at page 56, the numbers in Column A for “CY 2008 Assignments” are incorrect, as the Report
appears to have used numbers from Clark County whereas the Table pertains to Washoe County

* A definition of “dispositions” is not provided in the Final Report, although presumably dlsposmons are
cases that are closed following a dismissal or sentence. However, the Report states at page 24 that cases
in which conflicts developed or private counsel was retained were excluded from time record totals and
not counted as “dispositions,” despite the fact that “[sJubstantial work may have been performed on many
of these cases.” It is unclear to me why these cases are omitted. Insofar as the PDO is concerned, such
cases are just as much a “disposition” as any case that is dismissed or the accused sentenced If such
cases consume “substantial” time of lawyers during the data collection period, is it not also reusonable to
assume that such cases will assume similar amounts of time during the rest of the year? No' explanatlon
for excluding these cases is provided, except that at page 24 the Report states that “this has been a
consistent practice in all of the case weighting studres performed by TSG to date.”

S The data'do s ot actuglly reflect: “dlsposmons per Ymr ” Instead, based upon the time study completed
during 2008 and projecting data derived from the time study over 12 months, the data show:the average
number of cases that a hypothetical attorney, handling only one type of case, would potentially dispose of
during a calendar year. The actual number of felony, misdemeanor, and juvenile “dispositions” during
calendar year 2008 are not reported. Table 21, Column A, at page 48, lists “CY 2008 Assignments.”
Since thie time study was administered and all data collected during 2008 (see Report at page 23), and the
Report was not completed until mid-2009, it would seem that ac. al dxsposmons (1 e, “closedcases”) for
2008 could have been reported Data about actual disposit ¢ )

caiendar year"':Because itis srmpler albelt not techmcally correct, 1 refer in thxs letter, as tﬁe’Repon does
. ‘ - Pagel|4




of Nevada, they are still significantly higher than caseload standards found
in other comparable jurisdictions in which TSG has conducted studles

The oompanson with other jurisdictions continues at page 54:

“In Felony B cases, the category that consumes the most tlme of any
category in either Clark or Washoe County, the workload is more than
twice that of the standards established in any of the other junsdlctuons
For combined Misdemeanors, attorneys in the other studies spent
between 6 and 8.5 hours per disposition. In Clark County, the time spent
on Misdemeanors is just under two hours, and just over four hours in
Washoe County.” ' v

In Table 22 (page 53), Washoe County is compared to King County, Washlngton
the State of Colorado; and Maricopa and Pima Counties, Arizona. All of these
' Junsdlctlons had lower felony caseload numbers per annum per attomey than Washoe
- County. Whereas Washoe County PD staff attorneys close, on average, 189.2 felonies
per annum, based upon data of the weighted caseload study, staff of King County's PD
office in 2001 closed, on average, 99; Colorado’s staff, on average, closed 135.9;
Maricopa County staff closed, on average, 177.5; and Pima County staff closed, on
average, 106.5 cases per lawyer.

Are the comparisons between Washoe County and the four other junsdlctlons
useful?. My observations and concemns respecting these comparisons are set forth

below:

The felony dispositions per attomey of the four non-Nevada junsductuons vary
substantlally, ranging from a high of 177.5 in Maricopa County to'a low'of 99
in King County. The 177.5 felony dispositions in Maricopa County are not
much d|fferent from the 189.2 in Washoe County. j .

I do not beheve the Report contains sufficient information about the basis for
concludmg that the four Junsdlctlons used for comparison purposes had
appropnate caseloads and were fumishing adequate representation. ‘At page
49, the Report states that “caseload standards in those junsdlctlons reflect
Justlce syst s in which attorneys were not overloaded with cases’ to the
extent present in Clark and Washoe counties.” This statement implies that
the Iawyers in these other jurisdictions had too many cases (i.e., were

3 overtoaded”) butto a Iesser degree than in Clark and Washoe Countles

At ‘page 53, the Report contains the following statements about the four
jurisdictions: “The caseload standards established in these other studies
were conducted at a time when the public defender was thought to be
operatlng satusfactonly Colorado, for example is a state that has been

to cases closed during the year by the PDO in Washoe County and in the four other jurisdictions cited in

the Report.

p ] .
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operating relatively well with these standards. In one jurisdiction; Pima
County, the table presents standards that have been adjusted upward to
ensure that the public defender is being utilized to their full potential.”
However, the basis for concluding that these programs were “operating
satisfactorily” and for the belief that Colorado “has been operating relatively
well with these standards” is not provided. Were detailed assessments made
of the defense programs in these four jurisdictions at a time when they were
adhering to their various caseload standards? Absent additional information,
it would not seem to be appropriate to draw firm conclusions about the quality
of representation provided in these other jurisdictions. .

¢ Despite offering caseload comparisons with four other jurisdictions, the
Report suggests that such comparisons may not be useful. At page 51, after
discussing various ways that jurisdictions invariably differ from one another,
the Report states the following: “For all of these reasons and many more, one
could then expect that attorney workload varies from jurisdiction to -
jurisdiction.” This seemingly was meant to express the belief that one would
normally “expect that appropriate workioads” would vary among jurisdictions.

e Similarly, at pages 52-53, the Report offers this observation: “Please note
that, as discussed throughout, direct comparisons between jurisdictions
cannot take into account all of the different factors that influence the
complexity of any particular case type. In some cases, the case type
equivalents between jurisdictions are not exact. The existence ofdiversion
and drug treatment courts, early disposition courts, and the severity of
potential sentences and charging practices are unique to each jurisdictionand
can substantlally contribute to the differences between Jurlsdlctnons

~ Based upon the caseload standards from the four other jurisdictions, Table 24
(page 56) suggests that Washoe County arguably needs a total of 67 lawyers
(“High Estimate”) or perhaps 48 lawyers (“Low Estimate). However, just
before presenting these data and comparisons with the four other
junsdlctlons the Report contains a caveat that makes clear that its numbers
- arenot to be relied upon for Washoe County. As stated at page 55, “Iw]ithout

;add!tlonal study, TSG cannot provide a definitive figure, but the followmg
tables provide an iliustration of the depth of the problem in Nevada

Are Caseloads of the Washoe County PDO Too High?

Although the Report does not recommend “definitive” caseload numbers, itis
nonetheless unequivocal in stating that “none of the public defender agencies in these
jurisdictions (referring to Ciark and Washoe Counties) is able to provide competent and
diligent legal’services to all of its clients due to a substantial excess number of cases
and an msufﬁc:ent number of staff.” Page 58. :

The Report also contains a conclusion regarding the capacity of Nevada s two
largest pubhc defender agencies to comply w:th the Supreme Court’s new performance
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standards: “After completlng the 2008 case weighting study in Clark and Washoe
Counties, after reviewing previous studies conducted in Nevada and after performing
extensive site visits in Clark and Washoe counties (sic), it is clear to TSG that public
defenders in Clark and Washoe counties (sic) will be unable to comply with the
requirements of ADKT-411." Page 57. _

| agree with TSG that the caseloads in.the Washoe County PI. are too high,
that they almost certainly interfere with the abullty of defense lawyers to provide -
“competent™ and “diligent” defense services to all of their clients,” and that they will
prevent compliance with the Supreme Court's performance standards. My opinion is
based on my knowledge of what is required of lawyers who provide public defense -
representation.®

AT page 50, the Report discusses the caseload standards first published in 1973
by the National Advisory Commission of Criminal Justice Standards and Goals (NAC).
This Commission recommended that annual maximum caseloads “of a public defender
office should not exceed the following: felonies per attorney per year: not more than
150; misdemeanors (excluding traffic) per attorney per year not more than 400; juvenile
court cases per attomey per year: not more than 200....”° Similarly, both the American
Bar Association,'® as well as the American Council of Chtef Defenders, which is a-unit of
the National Legal Aid and Defender Assocuat:on has recommended that these
numbers of cases not be exceeded.!" In Washoe County, the numbers of | felony and
mlsdemeanor cases are above these recommended- ‘maximums.

For many years, | have regarded the NAC's recommended maximum caseload
numbers as too'high. The NAC published its recommended maximum caseload
numbers more than 35 years ago, and since then the defense of criminal and juvenile
cases has become substantially more time consuming and difficult. While | agree with
TSG that caseldads of individual lawyers should be assessed and that it is-important to

‘ I am uncertam r&spectmg the reference to “extensive site visits” of Washoe County. - At dlscussed at the
outset of this kletter it does not seem that the initial assessment in Washoe County was an extensive site
visit. However, TSG conducted the site visit of Washoe County referenced at pages 3-4 of this letter.

" The Nevada Rules of Professional Conduct require that lawyers be “competent” and “diligent” in
representing their clients. See Rules 1.1 and 1.3. Competence is defined as requiring “the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”

® In order that you'and your colleagues in Washoe County might judge my qualifications to offer an
opinion respecting: appropnate caseloads in public defense, I have submitted with this letter my current
Curriculum Vitae. - A

4 NATIONAL ADVlSORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS: COURTS 276
(1973). ’

1 ABA TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM at 2, Principle 5, comment (2002).

n Amertcan Council of Chief Defenders Statement on Caseloads and Workloads, August 24, 2007.
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look at individual jurisdictions to understand local laws and practices, ultimately even
the best lawyers, who are well trained and have adequate support services, should not
exceed the caseload numbers recommended by the NAC. Despite differencesin

_ junsdlct:ons staff attomeys mAhe best pubhc defense@programs in‘this coantry’ handle

| hope this letter will be useful to you and to your colleagues in Washoe County.
If you have specific questions about the comments or opinions expressed here, please
do not hesitate to let me know.

Sincerely,

Norman Lefstein
Professor of Law and Dean Emeritus
Indiana University School of Law — Indianapolis

Enclosure \ ¢
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WASHOE COUNTY 7-17-09

Introduction

At the outset, I am compelled to comment upon what appears to be the Spangenberg
Group (TSG) bias toward what it calls the “Time Record-Based Case-Weighting
Method” for establishing public defender caseloads for individual staff lawyers as
compared to what TSG calls the “Delphi Method.” The TSG’s “Delphi Method” (p. 21
Report) refers to the standards first presented by the National Advisory Commission on

- Criminal Justice Standards and Goals (NAC). The time study procedure relied upon in
‘TSG was developed by TSG and, of course, is preferred by them over the NAC.
However, I believe that TSG unfairly minimizes the value of the NAC caseload standard -
on one hand. On the other hand, TSG fails to illuminate the limitations and weakness of
its time study procedure. :

TSG’s prejudices appear in its labeling of the two methods. TSG’s “Time Record-Based

Case Weighting Method” gives the impression that it is a fact based system that is

reliable in predicting the length of time from start to finish of identical classes of cases

thereafter. The projections are alleged to be constant and transferable to the future. The

- calculations predict future behavior according to TSG. That is, because residential

burglaries take an average of (let us say) 10 hours to conclude, all residential burglaries

- will average 10 hours to conclude in the future. On the other hand, calling NAC and its

“progeny “Delphi Method” conjures up a group of superstitious people traveling to the
mount for the word from an ancient God speaking through a mysterious oracle. Inother -
words, ignorant supervision is brought to mind. I confess that I was around when NAC
developed its caseload standard. No one ever called the NAC standards “Delphi.”
Moreover, those who produced the NAC system recognized its limitations. In the -
commentary to the NAC caseload standard are several pages discussing its limitations
and a number of caveats. TSG method also has a number of limitations. Yet I do not
observe any of these limitations or caveats fully addressed in the TSG report, nor did I
observe in the TSG report any appreciation for the potential consequences of TSG :
systems shortcomings in the context of the Washoe County Public Defender Office (PD).

I will avoid the value laden terminology used by TSG in addressing the TSG method vis-
a-vie the NAC standard. It should be initially noted that the NAC does present a caseload
standard not a methodology. TSG presents a methodology to arrive at a caseload ‘
standard, not a standard caseload. The two are simply different products. NAC depends
upon mformed opinion from a variety of sources. TSG attempts to reduce human
behavior by a comparatively wide variety of persons in a oomplex, ever changing milieu
of’ hlghly emotional act1v1ty to a mathematical certainty.
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I do not intend to disparage the TSG procedure. It has value when used at appropriate
times and when the limitations of the procedure are understood. Nor do I intend to claim
that NAC caseload standards are set in stone and are not subject to criticism. NAC states
what should be a caseload for individual lawyers, not how to arrive at that standard. My
purpose, and I believe my role in this Washoe County project is to disclose what I believe
are weaknesses as well as the strengths of the TSG procedure. I point out that within the
last few days I along with several colleagues, have submitted a report on a state public
defender system. In that report I, as team leader, criticized the system’s adoption of a
somewhat modified NAC caseload standard. In the list of recommendations, we urged
that a case time study be undertaken to produce a caseload management tool. But the
environmental circumstances of the state system we examined are very different from
that which appears to exist in Washoe County. In that report we also explain under what
conditions the time study should be undertaken. 1 do not'believe that a time study for
case weighting was appropriate at this time in‘'Washoe County based upon what is now -
described asthe Washoe County Public Defender Office. That will be explained below.

The NAC case inventory was pubhshed in 1973 and has remained as mﬂuennal to the
present. Rather than its-age-and-longevity constituting weakness'as TSG seems to
indicate, I see its longevity as evidence of strength and enduring reliability. Indeed, as
TSG admitted in the end of its report, the American Council of Chief Defenders (ACCD)
on August 24, 2007, issued a “Statement on Caseloads and Workloads” in “Resolution”
form endorsing the NAC caseload standard. The ACCD represents the national
‘leadership in the defender community. Their recommendations should not be so lightly
..dismissed by TSG without convincing explanation. ACCD’s commentary notes that “(a)
number of state standards, as well as recent ethics opinions from...the American Bar
Association accept the NAC standards....” (See also American Bar Association Standing
. Committee on Ethics and Professional Responsﬂnhty, Formal Opinion 06-441, May 13,
2006, n 10, 11.). The National Legal Aid and Defender Association has also adopted the
NAC standards. In my view, those are impressive endorsements of NAC. dt:i is ‘short
sighted, mdeed patently wrong, for TSG to.disparage the: NAC

My point is that TSG unjustifiably gives short shrift to the NAC (p. 21, Fmal Report)
"~ TSG’s conclusion that its case weighting system is more reliable because it uses
“contemporaneous time records. . .relies on quantltatlve data, is reproducible and
statistically sound,” and: thus supeﬂor;tc ‘NAC, in the context of the Washoe County
environment is subject to serious question in my opinion. Specifically, in the context of
Washoe County and what appear to be TSG’s valid questions as to the quality of the
County Public Defender Office, the ‘entire TSG project;: T respectﬁllly suggest, may be an:
exercise in futility, if not downright harmful. The‘FSG system may do-what TSG s&ys it
must not do, “institutionalize” poor practice. Furthefm@re, TSG does not alert Washoe
County to the weaknesseswfth’elr system under t| »best of cir mstance ‘namely, that the
PD does not-work i in a vacuum Environmental factors
case disposition process; the is‘considerably more canéid ‘The TSG works'in‘a
~ behavioral environment. Its procediifé is not hard science.  Its procedure should: mtbe
presented as.an. exact«escwnce I regret making such harsh judgment where the people
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who produced TSG’s work product have an apparently genuine desire to materially
improve delivery of legal services to criminally charged persons unable to hire their own
attorney. However, as I explain next, my comments are justified based on the evidence.

Final Report by TSG
1.

TSG’s Study describes the present. TSG had the lawyers and staff of the Washoe County
Public Defender Office (PD) record all time spent on specifically categorized cases over
a “12-week time keeping period” (p. 22, Final Report), i.e. Sept. 29 to Dec. 19, 2008. 1
will not repeat the entire process detailed in TSG report since that is not necessary for the
issue I raise here. What is significant is that time records produced related to one
particular period of time. Inherent in the process, necessarily, is the conclusion that there
will not be any significant changes in the relative environment between the time of the
study and the extended time in which the caseload numerical standard developed from
the study is to remain operative. That kind of assumption is inherently mfz%rect -The
world is not static. My earlier reports illustrate in more detail this fact. It is constantly
changing. Moreover, the TSG report reveals that dramatic change may occur to PD
operations. A detailed group of standards the service is to satisfy became operative as of
April, 2009; a time that is after the conclusion of the TSG time study.

A fundamental assumption for the validity of the study result must be that the public
. defenders.are performing consistently effectively at the time of the study, whatever
“effectively” means (e.g. American Bar Association standards or NAC standards or the
new Nevada standards). Otherwise, the TSG study will “institutionalize” poor legal
practice. Indeed, the TSG report appears to chronicle that the PD has not been
performing as well as it should be. In'its “Proposal” for this project, TSG stated that its
December, 2000 report raised serious’issues with the quality of P.D. legal services in
Nevada, including Washoe County (pp 5-7 of TSG Proposal). Other subsequent studies
confirmed this conclusion. On'April 2007, a concerned Nevada Supreme Court
appomted a Commission to examine and make recommendations to improve the service.
The Commission’s last report was delivered in April, 2009, and included new “detailed
performance standards...to be nnposed in the future.” (TSG Final Report pp. 5-6)
Moreover, “TSG did not conduct-an evaluatxomof the ' Washoe County Defender Office as
a necessary preliminary step to-its time study:” (I had recommended such an evaluation in
my report to you of March 3, 2009, item 16, p. 2), although it was aware that serious
questions had been raised about the quahty of the PD service (TSG Final Report pp 6, 52-
59)

The signiﬁcénce of all this is that the TSG study results quite likely describe a PD system
operating with serious problems that will be substantially changed after the TSG Study
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doubtfull

In short, TSG Study results are outdated and unreliable because it describes an
environment that is substantially altered, and that should impact upon the work practices
and patterns of the PD staff. Incidentally, that further illustrates the differences between
TSG case weighting from the NAC caseload standards. TSG attempts to describe what -
the present fact is, and assumes that the present as consistent with the future. The NAC
caseload standard describes what should be not what is. It establishes a goaltobe
reached; it does not freeze the status quo.

2.

The TSG time study covers an approximately 12-week period, primarily in the fall of the
-year. Because of the limited period in which the time study was performed, the issue
arises as to ability of projecting caseloads over a much extended period of time. For
example, is there any substantial increase or decrease in tourist traffic over the year
which may increase or decrease the type of crime and the rate of crime? What about the
area’s university; does the university’s summer recess affect the quantity and type of -
cases for the period? Should those factors be taken into consideration? Perhaps more
important is the likelihood that most felony cases and appellate cases will take much
longer than 12 weeks from start to finish. That means that parts of several cases from the
same case category must be combined to constitute the entire case. This adds another
variable. Lsuppose TSG-would call*ﬁt an assumptmn, that the sum of the parts from a
variety,of fact situations, with-a variety of lawyers involved in the cases create an
accurate, consistent and transferable time paramet That is an assumption that i is, inmy -
opinion, high problematic. I do not know of any independent evaluations that proves the
reliability of that assumption. My ownview: is that the time study:should:last at:leasta
oyear.

&

3.

In prev1ous commentary, I have suggested that a number of environmental factors affect

, 1gnohng those factors‘ That is, ’the prosecutor’s office, the dléxary, even the pohce, the
legislature, probation and parole personnel, etc. all have the ability to impact upon the
representation provided by the PD.

The subject of the TSG study addresses human behavior functioning in an ever changing
environment. Thus, any projections are not finite. Merely reducing the projection
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process to a mathematical formula may create an unfair, if not downright inaccurate
illusion of reality. In short, what worked at the time of the study may not work today or
tomorrow. That caveat must always be with the PD managers who must work with
TSG’s formulas. Also, what about the extraordinary case or situation—the riot or other
eruption? The high profile case? The highly complex case, etc.? Also, while TSG
arrives at a specific number of work hours for a year (2080 hours), surely it is not
suggested that a lawyer be restricted to that figure. PD lawyers are professionals! Hence,
the usual 40-hour work week is not a limitation or even an expectation. The time spent
on a case and the number of cases in a lawyer’s inventory ebbs and flows. Lawyers::
should:not-be placed in-the straight jacket of a specific:time expectation: Lawyersmﬂstx
do what is needed, when.it.is-necessary. Placing specific timeline expectations upon
various types of cases may create unreasonable time-specific expectations. For example,
the study noted that the Washoe County PD appeared to have a low trial rate and an

‘usually high rate of guilty pleas. That situation may change under the new standards.

That situation may also change because of staff turnover or an eventual change in PD
leadership. Such changes, among others, may substantially impact the time it takes to
conclude a case.

Conclusion

My present commentary primarily addresses the underlying conceptions, assumptions,
and theories of the TSG project, not the TSG actual study process. My past commentary
has attempted to raise issues with process.

Although my commentary here is largely negative, I do believe that a time study can
provide valuable results that potentially improve a PD service'and provides an important
tool for management. The present problem is that TSG does not recognize or alert the
county of the limitations of its process under the best of conditions, and the TSG study
appears to have not taken place when the Agency was functioning under the best of
conditions. Furthermore, the present TSG study took place before relatively dramatic
changes occurred in the delivery of PD services, e.g., the new standards for the PD, thus

~ affecting the time parameters suggested by TSG.

I would urge that in the coming year Washoe County Commission have an evaluation of
the PD office and the time study results. That evaluation should be by an independent
agency, not TSG and without any connectlon to TSG!



WASHOE COUNTY- REPORT OF TSG CASEWEIGHTING STUDY

Wlth; respect to caseweights ),mg&\&l@ashoe“gcounty is an
1 terms of explaifiing its ‘methodology so that other
penetratmgﬁﬁlgn its insights so that defender services to the

The report. ofthe Spangen

The report opens by laying the foundation of the Defender Service in Nevada, pointing
out that the two largest counties, Clark and Washoe counties are required to fund their
own defender services, while the smaller counties can get state funds for that purpose.
The Report then went into a brief history of legal defense services in Nevada culminating
in the creation of the Indigent Defense Commission by the Nevada Supreme Court in
2007.

The Commission’s enactments included 1) preparing a statewide standard for indigency;
2) ordering each judicial district to formulate a plan for the appointment of independent
counsel, 3) ordering performance standards for court appointed counsel; 4) ordering

several caseweight studies including Clark and Washoe counties, and (5) forming a
statewide oversight committee for legal defense services.

The Spangenberg Group (TSG) was awarded the contract for the caseweight study and -

began to prepare the Washoe County Public Defender staff to collect the data necessary

to conduct the study. The basic approach of TSG was to convert caseload to caseweights,

_ If one could project the number of each case type which will occur in the coming year,

- and one could predict the average number of hours that a lawyer would have to spend on
each case, one could project fairly accurately the number of lawyers needed to handle and
dispose of the incoming caseload for a jurisdiction,

COURTS IN NEVADA

~ The Report documents the court system in Nevada, noting that there are two types
of courts at the local level, Municipal Courts for misdemeanors, and Justice Courts which
handle misdemeanors and in addition conduct preliminary hearings and felony
arraignments. In addition, there are District Courts which have jurisdiction over felony
and juvenile cases. Finally, the Nevada Supreme Court hears appeals from criminal trials.
There is no intermediate appellate court in Nevada. :

SITE VISITS IN WASHOE COUNTY .
/ i

TSG conducted site visits to buttress the validity of the TSG study since it gives the study

team the background needed to determine what tasks the public defenders must

accomplish in dealing with their caseloads. TSG staff visited with and ‘interviewed court

adrmmstrators, judges, clerks, the district attorney, and a contract attorney in Washoe

~ county.

)




-PUBLIC DEFENDER STAFFS AND CONTRACT ATTORNEYS

There are 33 staff lawyers in the Washoe County Public. Defender Office. In addition,
there are 8 invest ators, a'mitigation spectahst and 17 secretanes They handle cnmmal
juvenile, parole v1olatlons, child support, abuse and neglect cases, mvoluntary '
oomm1tment cases, and their own direct appeals

In addrtron, there is an alternate defender program w1th 9 lawyers to serve as counsel in
the event of a conflict of interest between the defendants. The lawyers in that office also
staff the adult drug and Mental Health Courts.

There are also 25 Contract Attorneys available to represent Class A felons in the event of
a conflict, and another group of contract attorneys who handle cases other than Cap1tal or
Class A felonles in the event of conflict. These contraet attorneys are pa1d on'a per case
basis, .

The Publlc Defender is appomted at Arralgnment Then. they usually see the1r clients at
Prehmmary Hearing, Prior to the Prel inary Hearing, the lawyers receive case files
which typically contain the mdlgency, e ermmatlon, a certificate of probable cause, and
a schedule of pending Court dates. The lawyers do not receive discovery from the State,
thus requmng them to request police reports, arap sheet, and witness statements,
including both audio_and Video tapes. The lawyers also must prepare subpoenas, and draft
any.pre-trial motlons that they wish to ﬁle (There are no form motions in a motion bank
at the defender ofﬁce )

Awareness of these dutles and procedures ass1sted the Spangenberg Group in thelr
preparatlon of the t1me sheets and ‘questions requlred in the casewelght study.’

METHODOLOGY -

Spangenberg dxscusses the various methods’ of determining the maximum caseload for
defender attomeys ‘which would allow them to-effectively. represent their clients. After an
extensive literature search, Spangenberg a asserts that whatever system is used, the data
used must be’ backedﬂ.up by emplncal methods: In thelr study TSG utilized various forms
and methods to acqulre the data whlch would back up the Report

These forms mcluded a daily act1v1ty log for attomeys and support staff. The purpose of

these logs was to attempt to track the amount oftime needed by the lawyers and support -

staff to fulfill the requlrements ‘of their caseload Other precautlons to insure va11d1ty of

_ thedata were as follows- a. a training program (2 sessions for lawyers and 2 sess1ons for
non—lawyer staﬂ) on how to fill out the activity logs.
. g <. ¥ 4 b. instruction-manuals on tlmekeeplrg

g 25 attomeys and 18 non-

c.a pretest for three days anO

legal staff
d anonyrmty for tunesheets ( a secret number was used for each v

partxcrpant SO that no one knew who was the author of the tnnesheets )

i



: e. easy access to TSG staff. (This included toll free phone,
mobile phone, e-mail, and a web site.

ANALYSIS-ISG: staffworked very hard:to prwentwvenﬁable st‘u_ Wﬁ%cedure and
-pro(aco};« There is a problem however that should be noted. That is, that the time frame
TSG is using for the study is twelve weeks (September 29 to December 19, 2008). That is
not long enough for certain crimes to come to a conclusion. Spangenberg takes
cognizance of this fact by noting that ,”since appellate, capital and murder cases are
distinctly more complex and less common than other criminal cases and take significantly
longer from appointment to final disposition, the timekeeping perlod was insufficient to

draw any conclusions about workload for those case types”.

A possible solution to the problem relating to this important part of the overall
study would be to run the project study longer, for example, for a year instead of 12
weeks. Another possibility might have been to continue on with logbook notations for
those cases only,i.e. to continue to track information on appeals, murder and capital
cases. Without data on murders and capital cases, I feel that a s1gmﬁcant part of the study’
is missing.

TABULAR'DATA

TSG certainly is comprehensive on presenting the data which it collects, utilizing the
defender staff. I might note that for me most significant were Tables 20 and 21 where
TSG tries to calculate Public Defender Workloads (based on 1831 available billable
‘hours) apd' projected FTE needs based on 2008 figures.

TSGis analysis, based on the data;'is mt"“efestmg and ﬁlportant“%Cextamly, his
comparisons of the number of cases disposed of in other counties is usefiil. He points out
that the number of cases handled in Washoe County is significantly higher than the other
counties he compares the data with. It is also significantly higher than national '
standards. (E.g. the National Advisory Commission on Criminal Justice Sta.ndards and
Goals suggested 150 felonies per year or 400 misdemeanors or 200 Juvenile cases or 25
appeals (1973)). However, the Supreme Court of Nevada and Washoe County are to be
commended for attempting to compile the empirical evidence to buttress their
conclusions by conducting these studies..

ATTQRNEY _INSTRUCI‘ION MANUAL

The instruction manual is very comprehensive and clear. The lawyers are to record their
daily activities. There are codes (inter alia) for case type, courts, activities, and
disposition, with adequate examples of each. There were two training sessions for the
lawyers to familiarize themselves with the methodology and mechanics of the study, and
a pretest before the actual study began. This shows exceptional effort and care by TSG,
and they should be commended for it

:’3i..: o . . o



STAFF INSTRUCTION MANUAL

This instruction manual is designed for the non-lawyer staffer who will be participating

- in the study. Like the Attorney. Manual, it well organized, clear, and comprehensive. If

staff has questions, members of the study team are available, Again, as with the lawyers,
there was a pretest and two training programs on the use of the Instruction Manual.

CONCLUSION

This will be a very successful and valuable study. Certainly, it will be a model for other
studies in other states and should give us a clear picture of actual caseweighting
dynamics in a jurisdiction. Since 1973 we have been guessing at effective caseload
maxima. Some guess&s@yv/ better than others, and early: attempts’byPaul Ligda who
estimated-1500-availabl wo ours perlawyer per year to'the caseload standards of the
National:Advisory Comm n'o1°Criminal Justice:Standards and:Goals, we Have ot
been able to be as definitive as we wanted to be. This study should not only be helpful to
Washoe County but»w;ll bea gromxdb"”f’”eﬁi%’ef'ﬁfw«the&nanon_ The Supreme Court of
Nevada and Washoe County should be commended for their efforts to improve the
delivery of indigent legal defense services in Nevada.

Submitted, Marshall J. Hartman
Consultant. September 3, 2009
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Attachment B

WASHOE COUNTY
CONFLICT COUNSEL
¥Y2010 Budget -
The total budget for this program is comprised of the following:
e 900 cases(1) at an average cost of $580 = $522,000 |

e 43 Class A Felony cases estimated at $10,000 = $430,000

e Legacy Class A cases ' - = $50,717
J Ap;;ointed Counsel Administrator = $i50,000
e Washoe Legal Services — child advocacy = $482,746
e Defense services = $50,000
o Early Case Resolution = $150,000

Total $ 1,835,463

(1) Felony, Misdemeanor, Juvenile, Family



