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lMOT mr
John Aldrich t.n Lt

Nevada Bar No 6877

aomcu LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 -54 NYE COJ.T CLERY
Attorney for Plaint jif UT

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVAD4

COUNTY OFNYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539
and through his mother JUDITH ADAMS Dept No 2P

10
individually and on behalf of the Estate

ii
Plaintiff

12

13
SUSAN FALLThTI DOES I-X and ROE

14
CORPORATIONS I-X inclusive

15
Defendants

16 ____________________________________

17
SUSAN FALLII4I

18 Countercialmant

19

20
Estate of MICHAEL DAVID ADAMS by
and through hismother JUDITH ADAMS

21 individually and on behalfof the Estate

22
Counterdefendants

23

24
PLAINTIFFS EXPARTE MOTION FOR ORDER TO SHOW CAUSE WHY

25 DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN

CONTEMPT OF COURT
26

COMES NOW Plaintiff JUDITh ADAMS individually and for the ESTATE OF
27

MICHAEL DAVID ADAMS by and through her counsel of record John Aldrich Esq of the

28

Aldrich Law Firm Ltd and hereby moves this Court pursuant to NRS 22.010 22.030 and 22.040



and any other applicable provisions of Chaptçr 22 for an Order to Show Cause why Defendant

Susan Fallini and her counsel should not be held in contempt of court for her failure to comply with

the Court Order dated July 172009 that Susan Fallini must produce all documents responsive to

Plaintiffs discovery requests by August 12 2009

This Motion is made and based upon all papers plôadingÆ and records on file herein4 the

points and authorities and any exhibits attached hereto and such Oral argument as the court may

entertain at the time of the hearing on this matter

DATED this day of August 2009

ALDRICH LAW FIRM LTD

By_____________
4fllohn Aldrich

12 Nevada Bar No 6877
1601 S.Rainbowfllvd Suite 160

13 LasVegasNV89146
702 853 -5490

14 Attorneys for Plaintjff

15

16
POINTS.AND AUTHORITIES

17

18

FACTS
19

This lawsuit arises out of an incident that occurred on or about July 2005 At

20

21

approximately 900 p.m on that day MICHAEL DAVID ADAMS Adams was driving his 1994

22
Jeep Wrangler on SR 375 highway in Nye County when he collided with Hereford cow cow
owned by Defendant SUSAN FALLINI Fallini Adam died at the scene as result of the

23

24

25
Previously in Plaintiffs Motion to Compel and Motion to Strike5 Plaintiff attached the

discovery documents prior orders etc mentioned in theStaternent of Facts Those documents

26 number dozens ofpages Plaintiffs counsel does not attach those documents to this Motion as

27
well for three reasons because they have already been presented to the Court to avoid

unnecessary copy expense to Plaintiff and Defendant has never disputed the Statement of

28 Facts or the documents referenced therein
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impact

The decents mother JUDITh ADAMS Judith filed complaint on behalf of Adams

mother and his estate on November 29 2006 and properly served Fallini with process Fallini filed

her Answer and Counterclaim on March 14 2007 On October 31 2007 Plaintiff submitted

interrogatories to Fallini Those interrogatories were never answered Adams also submitte4

requests for admissions and its first set of requests for production of documents on October 312007

second set of requests for production of documents were submitted to Fallini on July 2008

requesting information as to Fallinis insurance policies and/or carriers that may provide coverage

for daniages that occurred as result of the incident Affidavit of John Aldrich Esq attached

10 hereto as Exhibit

11 Fallini never responded to any of these requests To this date Fallini has not produced any

12 responses of any kind to Plaintiffs written discovery requests Despite an extension requested by

13 Plaintiff and granted by the Court the discovery period has lapsed without any responses being

14 provided by Defendant Exhibit

15 On or about April 72008 and again on May 14 2008 with Certificate of Service Plaintiff

16 filed Motion for Partial Summary Judgment Defendant did not Oppose that motion and the Court

17 granted that Motion on July 30 2008 Notice of entry of the Order Granting Plaintiffs Motion for

18 Summary Judgment was served on Defendant on August 15 2008 Exhibit

19 Plaintiff attemptcd to amicably resolve the discovery dispute and obtain copy of

20 Defendants applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

21 letters to Defendants counsel seeking responses to the discovery Exhibit

22 Plaintiffs counsel Mr Aldrich has attempted to discuss this discovery issue with

23 Defendants counsel Mr Kuehn as well On or about March 2009 Plaintiffs counsel contacted

24 the office ofDefendants counsel Mr Aldrich was informed that Mr Kuehn was not available Mr

25 Aldrich left message with Mr Aldrichs phone number and asked that Mr Kuehn return thecall

26 No return call ever came Exhibit

27 On March 18 2009 Mr Aldrich again contacted the office of Mr Kuehn Mr Aldrich was

28 informed that Mr Kuehn was not available Mr Aldrich left message with Mr Aldrichs phone
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number and asked that Mr Kuebn return the call No return call ever came Exhibit

On March 23 2009 Plaintiff filed Motion to Compel Defendants Production of

Documents including information regarding any insurance policies that may provide coverage for

the incident as contmplated in the Plaintiffs second request for documents This motion was heard

on April 27 2009 The Defendants attorney Mr Kuehn attended the hearing Mr Kuehndid not

opjose the motion to compel and agreed at the hearing it was warranted Mr Kuehn provided no

explanation as to why Defendant failed to respond to all discovery requests Mr. Kuehn agreed

sanŁtions were warranted however he disputçd the amount of sanctions This Honorable Court

granted the Motion to Compel and awarded John Aldrich Esq $750.00 in sanctions for having to

.10 bring the motion Notice of Entry of Qrder on the order granting the motion to compel was

11 entered on May 18 2009 It was served by mail on Defendant on May 14 2009 Defendant never

12 complied with the Order Exhibit

13 On June 16 2009 Plaintiff filed Motion to Strike Defendants Answer and Counterclaim

14 due to Defendants complete failure to comply with discovery requests and this Courts Order The

15 Defendants counsel again attended the hearing and again provided no explanation as to why

16 Defendant failed to respond to all discovery requests but stated Defendant would comply with

17 discovery requests This Honorable Court denied Plaintiffs Motion to Strike based on Defendants

18 counsels promises to comply This Honorable Court did however order Defendant to comply with

19 the Order granting Plaintiffs Motion to Compel and to respond to Plaintiffs discovery requests by

20 August 12 2009 or Defendants Answer and Counterclaim would be stricken The Court also

21 ordered Defendant to pay $1000 sanction Exhibit

22 To date Defendant has failed to comply with the order ofthis Honorable Court and respond

23 to Plaintiffs discovery requests Defendants counsel has paid the $1750.00 in sanctions as ordered

24 by the Court Exhibit

25 Plaintiff is entitled to the discovery responses and in fact Defendant has admitted as much

26 on more than one occasion Nevertheless Defendant refuses and continues to refuse to respond As

27 the Court is aware it is preferable for Plaintiff to place Defendants insurance carrier on notice of

28 the claim before obtaining judgment in favor of Plaintiff otherwise Plaintiff fears Defendants

Page of



insurance company will refuse to pay the claim

LEGAL ARGUMENT

PLAINTIFF RESPECTFULLY REQUESTS THIS COURT ISSUE AN ORDER TO
SHOW CAUSE WHYDEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD

NOT BE HELD IN CONTEMPT OF COURT FOR FAILURE TO ABIDE BY THE
COURTS ORDER

This Court has authorit pursuant to NRS 22.030 to enter an order to show cause why Susan

Fallini and her counsel should not be held in contempt of court for failing to comply with this

Honorable Courts orders of July 17 2009 and April 27 2009 ordering DefendantS to respond

Plaintiffs discovery requests

NRS 22040 provides

When the contempt is not committed in the immeditate view of and

presence
of the court or judge warrant of attachement may be

issued to bring the person charged to answer or without prevoius

arrest warrant of commitment may upon notice or upon an order

to show cause be granted and no warrant Of commitment shall be

issued without such prevoius attachement to answer or such notice

or order to show cause

II

10

11

12

13

14

15

16

17

18

19

20

21

22

.23

24

25

26

27

28

NRS 22.010 further provides in pertinent part

The following acts or omissions shall be deemed contempts

Disobedience or resistance to any lawful writ order rule or

process issued by the court or judge at chambers

In the present case Defendaiit has disobeyed this Courts Order Susan Fallini and her

counsel are in contempt under NRS 22.0 10 because they disobeyed two of this Courts Orders

respond to Plaintiffs discovery requests

Notwithstanding proper attempts and due diligence of service of lawfully obtained Order

Susan Fallini and her counsel haie acted in bad faith and failed to provide insurance information as

required in her NRCP 16.1 disclosures and failed to respond to any written discovery propounded

by Plaintiff Plaintiff submitted her initial iriterrogatories to Defendant on October 31 2007 and

continued sending various discovery requests through July 2008 Plaintiff submitted

Page of



interrogatories requests for admission and two sets of requests for production of documents

including request that Fallini produce all related insurance information regarding the incident

Despite these discovery requests Defendant has failed and refused to cooperate or respond

Plaintiffs counsel has made phone calls.and submitted letters to Fallinis counsel notifying.them of

these discovery requests to no avail Nevertheless Fallini failed to provide any of the information

as requested despite the extension Plaintiff was then forced to file motion to compel Defendant

did not oppose the motion but agreed it was warranted Yet Defendant failed to comply with the

order

Defendant has failed to produce any sort of discovery despite numerous formal requests

10 followed by phone calls and letters for nearly year and half from the initial submission of

11 interrogatories on September 10 2007 As shown above Plaintiff has made several good faIth

12 efforts to procure the discovery without court intervention including re-opening discovery and

13 extending the deadline Plaintiff finally sought court intervention and this Court issued an order

14 compelling Defendant to comply with discovery requests Nevertheless Defendant continues to

15 show no interest in cooperating with discovery guidelines or this Courts order Defendants failure

16 to comply with this Courts order and all discovery requests has completely halted the normal

17 adversary process

IS This Court is authorized pursuant to NRS 22.040 to issue an appropriate order to show cause

19 why Susan Fallini and her counsel should not be held in contempt of court This Court is further

20 authorized to order anctions against Susan Fallini for Plaintiff having to bring this motiOn

IlL

22 CONCLUSiON

23 The Court has authority pursuant to NRS 22.040 to issue and order to show cause why

24 Defendant and her counsel should not be held in contempt of court Further this Court has inherent

25 powers to sanction inequitable conduct Under both authorities Plaintiff respectfttlly requests that

26 /1/

27 /1/

28 I/i
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this Court order Susan Fallini and her counsel to show cause why sanctions including civil contempt

sanctions bench warrant a.nd monetary sanctions should not be issued against her and her counsel

DATED this dayof August 2009

ALDRICH LAW FIRM LTD

JohnP Aldrich

Nevada Bar No 6877

1601 Rainbow Blvd Suite 160

LasVegasNV89146
702 853-5490

10 Attorneys for Plaintiff

liii

12
13

14H

16

17

18

19

20

2fl

22

23

24

25

26
27

28

Page 7of



EXHIBIT



AFF
John Aldrich

Nevada Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorney for Plain ff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539
and through his mother JUDITH ADAMS Dept No 2P

10 individually and on behalf ofthe Estate

11
Plaintiff

12

13
SUSAN FALLINI DOES I-X and ROE

14
CORPORATIONS LX inclusive

15
Defendants

16

17
SUSAN FALLINI

is
Counterclaimant

19
VS

20
Estate of MICHAEL DAVID ADAMS by

andthrough his mother JUDITH ADAMS
21

individually and on behalf of the Estate

22
Counterdefendants

23 _________________________________________

24
AFFIDAVIT OF JOHN ALDRICH IN SUPPORT OF MOTION TO COMPEL

25
State of Nevada

County of Clark

27
Affiant being first duly sworn deposes an4 states the following

28
John Aldrich am an attorney licensed to practice in the State of Nevada and



fl

partner in the law firm of Aldrich Law Firm Ltd

My office address is 1601 Rainbow Blvd Suite 160 Las Vegas Nevada 89146

The decents mother JUDITH ADAMS Judith filed acomplaint on behalf of

Adams mother and his estate on November 29 2006 and properly served Fallini with process

Faflini filed her Answer and Counterclaim on March 14 2007 On Octpber 31 2007 my office

submitted interrogatories to Fallini Those interrogatoties .wete never answered My office also

submitted requests for admissions and Plaintiffs first set of requests for produdtion of documents

on October 31 2007 second set of requests for production of documents were submitted to

Fallini on July 2008 requesting information as to Fallinis insurance policies and/or carriers that

.10 may provide coverage for damages that occurred as result of the incident

11 Fallini never responded to any of these requests To this date Fallini has not

12 produced any responses of any kind to Plaintiffs written discovery requests Despite an extension

13 requested by Plaintiff and granted by the Court the discovery period has lapsed without any

14 responses being provided byDefendant

15 On or about April 72008 and again on May 142008 with Certificate of Service

.16 filed Motion forPartial Summary Judgment Defendant did not oppose that motion and the Court

17 granted that Motion on July 302008 Notice of entry of the Order Granting Plaintiffs Motion for

18 Summary Judgment was served on Defendant on AUgust 15 2008

19 attempted to amicably resolve the discovery dispute and obtain copy of

20 Defendants applicable insurance policies but to no avail On February 24 2009 sent letters to

21 Defendants counsel seeking resporises to the discovery

22 have attempted to discuss this discovery issue with Defendants counsel Mr Kuehn

23 as well On or about March 20091 contacted the office of Defendants counsel was informed

24 that Mr Kuehn was not available left message with my phone number and asked that Mr Kuehn

25 return the call No return call ever came

26 On March 182009 again contacted the office of Mr Kuehn was informed that

27 Mr Kuehn was not available left amessage with my phone number and asked that Mr Kuehn

28

Page of
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return the call No return call ever came

On March 23 2009 Plaintiff filed Motion to Compel Defendants Production of

Documents including information regarding any insurance policies that may provide coverage for

the incident as contemplated in the Plaintiffs second request for documents This motion was heard

on April 27 2009 was unable to attend but my associate attended am informed that the

Defendants attorney Mr Kuehn attended the hearing Mr Kuehn did not oppose the motion to

compel and agreed at the hearing it was warranted Mr Kuehn provided no explanation as to why

Defendant failed to respond to all discovery requests Mr Kuehn agreed sanctions were warranted

however he disputed the amount of sanctions This Honorable Court granted the Motion to Compel

10 and awarded John Aldrich Esq $750.00 in sanctions for having to bring the motion Notice of

11 Entry of Order on the order granting the motion to compel was entered on May 18 2009 It Was

12 served by mail on Defendant on May 14 2009 Defendant never complied with the Order

13 10 On June 16 2009 my office filed Motion to Strike Defendants Answer and

14 Counterclaim due to Defendants complete failure to comply with discovery requets and this Courts

15 Order The Defendants counsel again attended the hearing and again provided no explanation as

16 to why Defendant failed to respond to all discover requests but stated Defendant would comply

.17 with discovery requests This Honorable Court denied Plaintiffs Motion to Strike based on

18 Defendants counsels rornises to comply This Honorable Court did however order Defendant

19 to comply with the Order granting Plaintiffs Motion to Compel and to respond to Plaintiffs

20 discovery requests by August 122009 or Defendants Answer and Counterclaim would be stricken

21 The Court also ordered Defendant to pay $1000 sanction

22 11 To date Defendant has failed to comply with the order of this Honorable Court and

23 respond to Plaintiffs discovery requests Defendants counsel has paid the $1750.00 in sanctions

24 as ordered by the Court

25 I//

26 III

27 III

28 III
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..18

19

20

21

22

23

24

25

26

27

28

EANOR
ENGEsQnSON

Notary
PUbfjo$tata of NevadaAPPi NO

App Expi91
October Qa 20Qp

Is

.1

.7

.9

11

12

13

14

16

17

12 Plaintiff is entitled to the discovery responses and in fact Defendant has admitted

as much on more than one occasion Nevertheless Defendant refuses and continues to refuse to

respond As the Court is aware it ispreferable for Plaintiff to place Defendants insurance carrier

on notice of the claim before obtaining judgment in favor of Plaintiff otherwise Plaintiff fears

Defendants insurance company will reflise to pay the claim

Dated this 25 day of August 2009

9HN ALDRICH ESQ

SubscriId sworn to before me
thiiyof August 2009

12
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IROC
John Aldrich Esq
NevadaBarNo.6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975 fax

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

10 ADAMS individually and on behalf of the Dept
Estate

11

Plaintiffs

12

vs
13

SUSAN FALLINI DOES I-X and ROE
14 CORPORATIONS I-X inclusive

15 Defendants

16 SUSAN FALLINI

17 Counterclaimant

18 vs

19 Estate of MICHAEL DAVID ADAMS
bj and through his mother JUDITH

20 ADAMS individually and on behalf of the

Estate

21

Counterdefendants

22 __________________________

23 RECEIPT OF COPY OF PLAINTIFFS EXPARTE MOTION FOR ORDER
TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER

24 COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT

25 III

26

27

28 Pagelof2
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RECEIPT OF COPY of Plaintiffs Ex Parte Motion for Order to Show Cause Why

Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of Court is hereby

acknowledged this ______ day of September 2009 ___
Harold Kuehn Esq
Gibson Kuehn

1601 Basin Avenue Suite 101

Pabrump NV 89060

Attorney for Defendant/Counterclaimant

10

ii

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 Page2of
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John Aldrich Esq
NevadaBarNo.6877

ALDRICH LAW FIRM LTD
1601 RainbowBlvd Suite 160 2002 SEPi
Las Vegas Nevada 89146

702 853-5490 .NYE COIRFI Pj rrLe

702 2274975 fax sy
Attorneys forPlaintiff

Migheffi Thnn

THEFIFTH JUDICIAL DISTRICT COURT
TEE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mother JUDITH Case No CV24539

ADAMS individually and onbehalfofthe Dept .2P

11 Estate

12 Plaintiffs

l3vs.

14 SUSAN FALLINI DOESIX and ROE
CORPORATIONS J-X inclusive

15

Defendants

16

SUSANFALLINI
17

Counterclaimant
18

vs

119
Estate of MICHAEL DAVID ADAMS

20 by and through his mother JUDITH
ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

23

ORDER TO SHOW CAUSEWHY DEFENDANT SUSAN FALLINI AND HER
24 COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT

25 III

26 III

27

28 Pagelof3
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.8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

This Court having reviewed the Ex Parte Motion Fqr Order To Show Cause Why Defendant

Susan Fallini and her Counsel ShouldNot Be Held in Contempt of Court and other documentation

in support thereof and finding that the Application meets the requirements of Chapter 22 of the

Nevada Revised Statutes and good cause appearing therefore

IT IS HEREBY ORDERED that Defendant Susan FÆllini and her Counsel shall appear in

Department 2P of the above-entitled Court at the hor of .ôô oclock9./p.m on the

9s day of 2009 and show cause why Susan Fallini and her

Counsel should not be held in dontempt of court

It IS FURTHER ORDERED that the Plaintiff Judith Adams shall personally serve the

Application and this Order on Susan Fiflini and her Counsel through her counsel no latôr than three

days after the issuance of this Order

IT IS FURTHER ORDERED that Susan Fallini and her Counsel shall file and personally

serve their.written response to this Order no later.than çPcc\cç\\ .LO0 and

that the Plaintiff Judith Adams shall file nd personally serve her reply memorandum if any no

later than 3eçctc aoot

i/f

II

i/I

1/

I/I

//I

UI

I/I
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11

12

13

14

15

16

17

18

19

20

21

22

.23

24

25

26

27

28

PLEASE BE ADVISED that if Susan Fallini and her Counsel fail to appear they shall be

deemed to have waived their right to the hearing and that in such case the Court may impose

sanctions including granting Plaintiff Judith Adams her fees and costs and grant any other relief

necessary and proper to effectuate the Łompliance with its Order compelling Susan Fallirli and her

Counsel to reskond to Plaintiffs discovery rquØsts including providing inforrnation.regarding any

insurance policies that may apply

DATED this day ofSr 2009k

ROBERT LAME
DISTRICT COURT JUDGE

Submitted by

ALDRICH LAW fiRM LTD

NevadaBarNo6877
1601 Rainbow Blvd Suite .160

Las Vegas Nevada 89146

Attorneys for Plaintiff
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ROC
John Aldrich Esq
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227d 975 fax

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

10 ADAMS individually and on behalf of the Dept 2P

Estate

11

Plaintiffs

12

vs
13

SUSAN FALLINI DOES I-X and ROE
14 CORPORATIONS I-X inclusive

15 Defendants

_____________________________________________________________________

16 SUSAN FALLINI

17 Counterclaimant

18 vs

19 Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

20 ADAMS individually and on behalf of the

Estate

21

Counterdefendants

22 ____________________________________

23 RECEIPT OF COPY OF ORDER TO SHOW CAUSEWHY DEFENDANT
SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HELD

24 IN CONTEMPT OF COURT

25 III

26

27

28 Pagelof2
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Harold Kuehn Esq
Gibson Kuehn

1601 Basin Avenue Suite 101

Pahrump NV 89060

Attorney for Defendant/countercialmant

RECEIPT OF COPY of Order to Show Cause Why Defendant Susan Fallini And Her

Counsel Should Not Be Held in Contempt of Court is hereby acknowledged this ______ day of

September 2009
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1ORDR
John Aldrich Esq
NevadaBarNo.6877 II

ALDRICH LAW FIRM LTD
16015.RainbowBlvd.Suitel6O

innonrT_.81p t2.b
Las Vegas Nevada 89146 LUU1

702 853-5490

702 227-1975 fax NYE CQUNTY OJ.R.

Attorneys for Plaintiff BY DEPiltY

THE FIF TN JUDICIAL DISTRICT COURT USa
THE STATE OF NEVADA COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

Estate

10 Plaintiffs

11 vs

12 SUSAN FALL1NI DOES I-X and ROE
CORPORATIONS I-X inclusive

13

Defendants

14 ________________________________
SUSAN FALLINI

15

Counterclaimant
16

vs
17

Estate of MICHAEL DAVID ADAMS
18 by and through his mother JUDITH

ADAMS individually and on behalf of the

19 Estate

20 Counterdefendants

_____________________________________________________________________

21

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
22 FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT

23 THIS MATTER having come on for hearing on Monday September 282009 conference

24 having been held in Chambers before the Honorable Robert Lane and John Aldrich Esq of

25 Aldrich Law Firm Ltd appearing on behalf of the Plaintiffs with Harry Kuehn Esq appearing on

26 behalf of Defendant the Court hereby orders as follows

27

28 Pagelof2
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IT IS HEREBY ORDERED that Defendants counsel shall have until close of business on

October 12 2009 to comply with the Order Granting Plaintiffs Motion to Compel and provide

responses to Plaintiffs Request for Production of Documents including the requested insurance

information

IT IS FURTHER ORDERED that if Defendant does not provide the above-desàribed

information by October 12 2009 Defendants counsel will be held in óontempt of court and will be

fined $150.00 per day beginning October 13 2009 until said information is provided The days

shall be calculated on seven-day week

IT IS FURTHER ORDERED that if the above-described information is not provided by

October 12 2009 the Court will strike defendants pleadings in their entirety Plaintiff will not need

to renew any motion regarding its request to strike defendants pleadings Plaintiff will be able to

simply submit an Order Striking th dings for signature by the Court

DATED this dayo ________________2009

PflRFRTWANE
DISTRICT CoURflUDflt

Submitted by

ALD1UCH LAW FIRM LTD

Jç4fi Aldrich Esq
vadaBarNo 6877

Q601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

Attorneys for Plaintiff

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 Page of

21



1NOE
John Aldrich Esq

iTfjfl
1\

NevadaBarNo.6877

ALDRICH LAW FIRM LTD HFTH JUEicCRL DISTReCT

1601S.RainbowBlvd.Suite160
Las Vegas Nevada 89146 OCT 2009

702 853-5490

702 227-1975 fax MyeCourttZTCt

Attorneys for Plaint iff 1EchU A. Thor

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

11 Estate

12 Plaintiffs

13 vs

14 SUSAN FALLrNI DOES I-X and ROE
CORPORATIONS I-X inclusive

15

Defendants

16 ___________________________________
SUSAN FALLINI

Counterclaimant
18

vs

19

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

23

NOTICE OF ENTRY OF ORDER
24

I/I

25

I/I

26

I/I

27
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on October

2009 copy of which is attached hereto as Exhibit

DATED this day of October 2009

ALDRICH LAW FIRM LTD

_____
46hn Aldrich Esq

Nevada State Bar No 6877

1601 S.RainbowBlvd Suitel6O

Las Vegas Nevada 89146

702 853-5490

702227-1975
Attorneys for Plaintff

10

CERTIFICATE OF SERVICE
11

HEREBY CERTIFY that on the /3 ay.of October 2009 mailed copy of the

12

NOTICE OF ENTRY OF ORDER in sealed envelope to the following and that postage was fully

paid thereon

14

Harold KUehn Esq
15 Gibson Kuehn

1601 Basin Avenue Suite 101

16 PahrumpNV 89060

Attorney for Defendant/Counterclaimant
17

18

Katherine Barker Esq
19 Law Office of Katherine lvi Barker

701 Bridger Aye Ste 500

20 Las Vegas NV 89101

Attorney for Counterdefendant
21 Estate of Michael David Adams

An employee of Alcifich LavtFirm Ltd
24

25

26

27

28 Page2of2

23



ORDR
John Aldrich Eq
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
16015 Rainbow Blvd Suite 160 züo OCT

Las Vegas Nevada 89146

702 853-5490 NYE COUNTY CLERK

702 227-1975 fax BY DEPUTY
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept
Estate

10 Plaintiffs

11 vs

12 SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

13

Defendants

14 ________________________________
SUSAN FALL1NI

15

Counterclaimant
16

ss
17

Estate of MICHAEL DAVID ADAMS
18 by and through his mother JUDITH

ADAMS individually and on behqlf of the

tslaLe

20 Counterdefendants

21

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
22 FALLINI AND HER COUNSEL SHOULD NOT BEJTELD IN CONTEMPT OF COURT

23 THIS MATTER having come on for hearing on Monday September 28 2009 conference

24 having been held in Chambers before the Honorable Robert Lane and John Aldrich Esq of

25.Aldrich Law Firm Ltd appearing on behalf of the Plaintiffs with Han-yKuehn Esq appearing on

26 behalf of Defendant the Court hereby orders as follows

27
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IT IS HEREBY ORDERED that Defendants counsel shall have until close of business on

October 12 2009 to comply with the Order Granting Plaintiffs Motion to Compel and provide

responses to Plaintiffs Request for Production of Documents including the requested insurance

information

IT IS FURTHER ORDERED that if Defendant does not provide the above-described

information by October 12 2002 Defendants counsel will be held in contempt of court and will be

fined $150.00 per day beginning October 13 2009 until said information is provided The days

shall be calculated on seven-day week

IT IS FURTHER ORDERED that if the above-described inforthation is not provided by

October 12 2009 the Coiut will strilce defendants pleadings in their entirety Plaintiff will not need

to renew any motion regarding its requSt to strike defendants pleadings Plaintiff will be able to

simply submit an Order Striking the ings for signature by the Court

DATED this ____ day of üJ4J/jJL/ 2009

Pntnnw
DISTRFCTtO1JRT JUDGE

Submitted by

ALD1UCH LAW FJRM LTD

ad
Aldrich Esq

Jevada Bar No 6877

Q601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

Attorneys for Plaintiff
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ORDR
John Aldrich Esq Apçp JUDCAL fliCr
NevadaBarNo.6877

ALDRICH LAW FIRM LTD NOV 20
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146 cunw Jtoz

702 853-5490 Thm
702 227-1975 fax __________________Dspsty

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA COUNTY iF NYR

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

Estate

it Plaintiffs

llvs

12 SUSAN FALLINT DOES I-X and ROE
CORPORATIONS I-X inclusive

13

Defendants

14 _______________________
SUSAN FALL1NT

15

Counterclaimant
16

vs

17

Estate of MICHAEL DAVID ADAMS
18 by and through his mother JUDITH

ADAMS individually and on behalf of the

19 Estate

20 Counterdefendants

_____________________________
21

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER STRIKING ANSWER
22 AND COUNTERCLAIM OF DEFENDANT SUSAN FALLINI AND HOLDING

DEFENDANTS COUNSEL IN CONTEMPT OF COURT
23

THIS MATTER having come on for hearing on Monday September 28 2009 conference

24

having been held in Chambers before the Honorable Robert Lane and John Aldrich Esq of

25

Aldrich Law Firm Ltd appearing on behalf of the Plaintiffs with Harry Kuehn Esq appearing on

26

behalf of Defendant the Court hereby orders as follows

27

28 Pagelof6
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10

11

12

13

14

15

16

17

18

1Q

20

21

22

23

24

25

26

27

28

FINDINGS OF FACT

The Court having been presented the following facts by Plaintiffs counsel and having

received no opposition to the facts by Defendant makes the following findings of fact

This lawsuit arises out of an incident that occurred on or about July 2005 At

approximately 900 p.m on that day MICHAEL DAVID ADAMS Adams was driving his 1994

Jeep Wrangler on SR 375 highway in Nye Countywhen he collided with Hereford cow cow
owned by Defendant SUSAN FALIJNI Fallini Adams died at the scene as result of the

impact

The decents mother JUDITH ADAMS Judith filed complaint on behalf of

Adams mother and his estate on November 29 2006 and properly served Fallini with process

Fallini filed her Answer and Counterclaim on March 14 2007

On October 31 2007 Plaintiff submitted interrogatories to Fallini Those

interrogatories were never answered Adams also Æbmitted requests for admissions and its first set

of requests for production of documents on October 31 2007 second set of requests for

production of documents were submitted to Fallini on July 2008 requesting information as to

FÆllinisinsurance policies and/or carriers that may provide coverage for damages that occurred as

result of the incident

Fallini never responded to any of these requests To this date Fallini has not

produced any responses of any kind to Plaintiffs written discovery requests Despite an extension

requested by Plaintiff and granted by the Court the discovery period has lapsed without any

responses being provided by Defendant

On or about April 72008 and again on May 14 2008 with Certificate of Service

Plaintiff filed Motion for Partial Summary Judgment Defendant did not oppose that motion and

the Court granted that Motion on July 30 2008 Notice of entry of the Order Granting Plaintiffs

Motion for Summary Judgment was served on Defendant on August 152008

Plaintiff attempted to amicably reolve the discovery dispute and obtain copy of
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Defendants applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

letters to Defendants counsel seeking responses to the discovery

Plaintiffs counsel Mr Aldrich attempted to discuss this discovers issue with

Defendants counsel Mr Kuehn as well On or about March 2009 Plaintiffs counsel contacted

the office ofDefendants counsel Mr Aldrich was informed that Mr K.uehn was not available Mr

Aldrich left message with Mr Aldrichs phone number and asked that Mr Kuehn return the call

No return call ever came

On March 18 2009 Mr Aldrich again contacted the office of Mr Kuehn Mr

Aldrich was informed that Mr Kuehn was not available Mr Aldrich left message with Mr

10 Aldrichs phone number and asked that Mr Kuehn return the call No return call ever came

11 Exhibit

12 On March 23 2009 Plaintiff filed Motion to Compel Defendants Production of

13 Documents including information regarding any insurance policies that may provide coverage for

14 the incident as contemplated in the Plaintiffs second request for documents This motion was heard

15 on April 272009 The Defendants attorney Mr Kuehn attended the hearing Mr Kuehn did not

16 oppose the motion to bompel and agreed at the hearing it was warranted Mr Kuehn provided no

17 explanation as to why Defendant failed to respond to all discovery requests Mr Kuehn agreed

18 sanctions were warranted however he disputed the amount of sanctions

19 lO At the hearing on April 27 2009 this Court granted the Motion to Compel and

20 awarded John Aldrich Esq $750.00 in sanctions for having to bring themotion Notice of Entry

21 of Order on the order granting the motion to compel was entered on May 18 2009 It was served

22 by mail on Defendant on May 14 2009 Defendant never complied with the Order

23 11 On June 16 2009 Plaintiff filed Motion to Strike Defendants Answer and

24 Counterclaimdue to Defendants complete failure to comply with discovery requests and this Courts

25 Order The Defendants counsel again attended the hearing and again provided no explanation as

26 to wh Defendant failed to respond to all discovery requests but stated Defendant would comply

27J
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with discovery requests

12 The Court denied Plaintiffs Motion to Strike based on Defendants counsels

promises to comply This Court did hoever order Defendalit to comply with the Order granting

Plaintiffs Motion to Compel and to respond to Plaintiffs discovery requests by August 12 2009

or Defendants Answer and Counterclaim would bestricken Th Court also ordered Defendant to

pay $1000 sanction

13 To date Defendant has failed to comply with the order of this Honorable Court and

respond to Plaintiffs discovery requests Defendants counserhas paid the $1750.00 in sanctions

as ordered by the Court

10 14 Plaintiff is entitled to the discovery responses and in fact Defendant has admitted

11 as much on more than one occasion Nevertheless Defendant refused and continues to refuse to

12 respond

13 15 Because Defendant failed and refhsed to follow this Court order and provide the

14 requested information Plaintiff brought an Ex Parte Motion for Order to Show Cause Why

15 Defendant and Her Counsel Should Not Be Held in Contempt The Order to Show Cause was

16 granted and hearing was scheduled on September 28 2009 conference was held in chambers

17 so as to avoid embarrassment to Defendants counsel Following the conference the Court ordered

18 That Defendants counsel shall have until close of business on October 12

l9 2009 to comply with the Order Granting Plaintifl Motion to Compel and

20 provide responses to Plaintiffs Request for Production of Documents

21 including the requested insurance information

22 That if Defendant does not provide the above-described information by

23 October 122009 Defendants dounsel will beheld in contempt of court and

24 will be fined $150.00 per day beginning October 13 2009 until said

25 information is provided The days shall be calculated on seven-day week

26 That if the above-described information is not provided by October 12 2009

27
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10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

the Court will strike defendants pleadings in their entirety Plaintiff will not

need to renew any motion regarding its request to strike defendants

pleadings Plaintiff will be able to simply submit an Order Striking the

Pleadings for signature by the Court

CONCLUSIONS OF LAW

Based on the Findings of Fact as set forth above the Court makes the following conclusions

of law

Pursuant to NRCP 34 Plaintiff has the right to request documents which are

discoverable pursuant to NRCP 26 According to NRCP 34 Defendant has 30 days from receipt of

the requests for production of documents to provide appropriate responses

NRCP 34b permits party to seek relief under NRCP 7a ifthe party who receives

discovery requests fails to respond appropriately NRCP 7a provides that the Court may enter an

order compelling non-responsive party to disclose the requested information

This Court has at least three times entered an order compelling Defendant to respond

to Discovery requests

NRCP 37b2c permits an order striking out pleadings or i5arts thereof for

discovery abuses Selection of particular sanction for discovery abuses under NRCP 37 is

generally mailer committed to the sound discretion of the district court Stubli Big mt Trucks

Inc 107 Nev 309312-313 810 P.2d 785 1991 citing Fire Ins Exchange Zenith Radio Corp

103 Nev 648 649 747 P.2d 911 912 1987 and Kelly Broadcasting Sovereign Broadcast 96

Nev 188 192 606 P.2d 1089 1092 1980

The Nevada Supreme Court held that default judgments will be upheld where the

normal adversary process has been halted due to an unresponsive party because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights Hamlett

Reynolds 114 Nev 863 963 P.2d 457 1998 citing Skeen Valley Bank of Nevada 89 Nev

301 303 511 P.2d 1053 1054 1973
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Defendant has provided no responses whatsoever nor has Defendant objected to any

request Defendant has failed on at least three occasions to comply with this Courts Order

Defendant has been given ample opportunity to comply with the Courts Orders

and striking Defendants Answer and Counterclaim is appropriate under the circumstances

ORDER

Based on the Findings of Fact and Conclusions of Law as set forth above

IT IS HEREBY ORDERED thatDefendants Answer and Counterclaim shall be stricken

and the Court Clerk is directed to enter Default against Defendant Susan Fallini

-- IT IS FURTHER ORDERED that Defendants Counterclaim having been stricken shall be

10 dismissed with prejudice

11 IT IS FURTHER ORDERED that Defendants counsel Harold Kuehn Escj is in contempt

12 of Court and must pay to Plaintiffs counsel John Aldrich Esq $150.00 per day beginning

13 October 13 2009 and continuing to accrue until the information described above is provided The

14 days shall be calculated on seven-day week and this Ordershall constitute ajudgment upon which

15 Mr Aldrich can execute Interest on unpaid balances shall accrue atthe statutory rate

16 IT IS So ORDERED

17 DATED this ____ day of 2009

18
\J fO..

rnc-tLNCORTF HGE
20

Submitted by
2l

ALDRICH LAW FIRM LTD

24 J44n Aldrich Esq

$evada Bar No 6877

25 1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

26 Attorneys for Plaintiff
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1NEO
John Aldrich Esq
NevadaBaxNo.6877

ALDRICH LAW FIRM LTD trq rt\
16015 RainbowBlvdSuitel6O

Las Vegas Nevada 89146 FTh fla

702 853-5490

702227-1975 fax MD 092009

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mothef JUDITH Case No CV24539

ADAMS individually Sd on behalf of the Dept 2P

11 Estate

12 Plaintiffs

13 vs

14 SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15

Defendants

16 __________________________________
SUSAN FALLINT

17

Counterclaimant

18

vs
10

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

_______________
23

NOTICE OF ENTRY OF ORDER
24

III

25

I/f

26

If
27
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on

November copy of which is attached hereto as Exhibit

DATED this day of November 2009

ALDRICHLAW FIRM LTD

evada State BarNo 6877

1601 Rainbow B1vd Suite 160

Las Vegas Nevada 89146

702 853-5490

702227-1975
Attorneys for Plaintiff

10

CERTIFICATE OF SERVICE11
HEREBY CERTIFY that on theC day of November 2009 mailed copy of the

12

NOTICE OF ENTRY OF ORDER in sealed envelope to the following and that postage was fully

13

paid thereon

14

Harold Kuehn Esq
15 Gibson Kuehn

1601 Basin Avenue Suite 101

16 PahrumpNV 89060

Attorney for Defendant/Counterclaimant
17

18

Katherine Barker Esq
19 Law Office of Katherine Barker

701 Bridger Aye Ste 500

20 LasVegasNV89101
Attorney for Counterdefendant

21 Estate ofMichael David Adams

Acemploye of Aidfich.La%rm Ltd

24

25

26

27

28 Page2of2
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flIED

JoImI Aldrich Esq
iWTh JUbIcIAL.Ds1mcy

NevadaBarNo 6877

ALDRICH LAW FIRM LTD NOV 042009
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146 Ne Gourny t1ork

702 853-5490 LakvseA hJ3gam
it

702 227-1975 fax
api

Attorneys for Plaint iff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by andthrough his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept. 2P

Estate

10 Plaintiffs

ilvs ....

12 SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

13
Defendants

14
SUSAN FALLINI

15

Counterclaimant
16

vs

17

Estate of MICHAEL DAVID ADAMS
18 by and through his mother JUDITH

ADAMS individually and on behalf of the

19 Estate

20 Counterdefendauts

21

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER STRIKING ANSWER
22 AND COUNTERCLAIM OF DEFENDANT SUSAN FALLINI AND HOLDING

DEFENDANTS COUNSEL IN CONTEMPT OF COURT
23

24

THIS MATTER having come on for hearing on Monday September 28 2009 conference

having been held hi Chambers before the Honorable Robert Lane and John Aldrich Esq of

25

26

Aldrich Law Firm Ltd appearing on behalfof the Plaintiffs with Harry Kuehn Esq appearing on

behalf of Defendant the Court hereby orders as follows
27

28 Pagelof6
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FINDINGS OF FACT

The Court having been presented the following facts by Plaintiffs counsel and having

received nO opposition to the facts by Defendant makes the following findings of fact

This lawsuit arises out of an incident that occurred on or about July 2005 At

approximately 900 p.m on that day MICHAEL DAVID ADAMS Adams was driving his 1994

Jeep Wrangler on SR 375 highway in Nyc County when he collided with Hereford cow cow
owned by Defendant SUSAN .FALLrNI Fallini Adams died at the scene as a.result of the

impact

The decents mother JUDITH ADAMS Judith filed complaint on behalf of

10 Adams mother and his estate on November 29 2006 and properly served Fallini with process

11 Fallini filed her Answer and Countrciaim on Mch 142007

12 On October 31 2007 Plaintiff submitted interrogatories to Fallini Those

13 interrogatories were never answered Adams also submitted requests for admission and its first set

of requests for production of documents October 31 2007 .A second set requests for

15 production of documents werb submitted to Fallini on July 2008 requesting information as to

16 Fauinis insurance policiS and/th.carniers that may prvide coverage fdr damages that occurred as

17 fesult of the incident

18 Fallini never responded to any of these requests To this date Fallini hS not

19 froduced any responses of any kind to Plaintiffs written discovery rejuests Despite an extension

20 requested by Plaintiff and granted by the Court the discovery peribd has lapsed without any

21 responses being provided by Defendant

22 On or about April 2008 and again on May 14 2008 with Certificate of Service

23 Plaintiff filed Motion for Partial Summary Judgment Defendant did not oppose that motion and

24 the Court granted that Motion on July 30 2008 Notice of entry of the Order Granting Plaintiffs

25 Motion for Summary Judgment was served on Defendant on August 15 2008

26 Plaintiff attempted to amicably resolve the discovery dispute and obtain copy of

27
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10

11

12

13

14

15

16

17

18

19

20

21

22

24

25

26

27

28

Defendants applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

letters to Defendants counsel seeking responsbs to the discovery

Plaintiffs counsel Mr Aldrich attempted to discuss this discovery issue with

Defendants counsel Mr Kuehn as well On or about March 2009 Plaintiffs counsel contacted

the office of Defendants counsel Mr Aldrich was informedthat Mr Kuebn was not available Mr

Aldrich left message with Mr Aldrichs phone number and asked that Mr Kuehn ietum the call

No return call ever came

On March 18 2009 Mr Aldrich again contacted the office of Mr Kuehil Mr

Aldrich was informed that Mr Kuehn was not available Mr Aldrich left message with Mr

Aldrichs phone number and asked that Mr Kuehn return the call No return call ever came

Exhibit

On March 23 2009 Plaintiff filed aMotioæ to Compel Defendants Production df

Documents including information regarding any insurance policis that may provide coverage for

the incident as contemplated in the Plaihtiffs second request for ocuments This motion was heard

on April 272009 The Defendants attorney Mr Kuehn attended the hearing Mr Kuehndid not

oppose the motion to cornj3el and agreed at the hearing was warrahted Mr Kuehn jroVided no

explanation as to why Defendant failed to respond to all disoovery requests Mr ICuehn agreed

sanctions were warianted however he disputed the amount of sanctions

10 At the hearing on April 27 2009 this Cotht granted hO Motion to Compel and

awarded John Aldrich Esq $75 0.OO in anctons for having to bring the motion Notice of Entry

of Order on the order granting the mOtion to compel was entered on May 18 2009 It was served

by mail on Defendant on May 14 2009 Defendant never complied ith the Order

11 On June 16 2009 Plaintiff filed Motion to trike Defendants Answer and

Counterclaim due toDefendants complete failureto comply with discovery requests and thi Courts

Order The Defendants counsel again attended the hearing and again provided no explanation as

to why Defendant failed to respond to all discovery requests but stated Defendant would comply
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with discovery requests

12 The Court denied Plaintiffs Motion to Strike based on Defendants counsels

promises to pomply This Court did however order Defendant to compiS with the Order granting

Plaintiffs Motion to Compel and to respond to Plaintiffs discovery requests by August 12 2009

or Defendants Answer and Counterclaimwould he stricken The Court also ordered Defendant to

pay $1000 sanction

13 To date Defendant has failed to comply with the order of this Honorable Court and

respond to Plaintiffs discovery requests Defendants counsel has paid the $1750.00 in sanctions

as ordered by the Court

10 14. Plaintiff is entitled the discovery responses and in fact Defendant ha admitted

11 as much On more than one occasion Nevertheless Defendant refused and continues to refuse to

12 respond

13 15 Because Defendant failed and refused to follow this Court or4er and provide the

.14 requested information Plaintiff brought an Ex Parte Motion for Order to Show Cause Wiy

15 Defendant and Her Counsel Should Not Be Held in Contempt The Order to Show Cause was

16 granted and hearing was scheduled on September 28 2009 conference was held in chambers

17 so as to avoid embarrassment to Defendants coi.rnsel Following the conference the Court ordered

18 That Defendants counsel shall have until close of business on October 12

19 2009 to comply with the OrderCiranting Plaintiffj Motion to Compel and

20 provide responses to Plaintiffs Request for Production of Documents

21 including the requested insurance information

22 That if Defendant does not provide the above-described information by

23 October 122009 Defendants counsel will be held incontempt of court and

24 will be fined $150.00 pOr day beginning October 13 2009 until said

25 information is provided The days shall be calculated on seven-day week

26 That ifthe above-described information is not provided by October 12 2009

27
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the Court will strike defendants pleadings in their entirety Plaintiff will not

need to rene any motion regarding its request to strike defendants

pleadings Plaintiff will be able to simply submit an Order Striking the

Pleadings for signature by the Court

CONCLUSIONS OF LAW

Based pn the Findings ofFact as set forth above the Court makes the following conclusions

of law

Pursuant to NRCP 34 Plaintiff has the right to request documents which are

discoverable pursuant to NRCP 26 According to NRCP 34 Defendant has 30 days from receipt of

the requests for production of documents to provide appropriate responses

NRCP 34b permits ajartyto seek relief under NRCP 37a ifthe partywhoreceives

discovery bequests fails to respond appropriately NRCP 7a provides that the Court may enter

ordS compelling non-respofisive arty to disclose the rejuested information

This Court has at least three times entered an order compelling Defendant to respond

to Discovery requests

NRCP 37b2c permits an ordei striking out pleadings or parts thereof for

discovery abuses Selection of particular sanction for discovery abuses under NRCP 37 is

generally matter committed to the sound discretion ofthe district court Stub.li Big Jnt Trucks

Inc 107 Nev 309312-3.13 810 P.2d 785 1991 citing Fire Ins Exchange Zenith Radio Corp

103 Nev 648 649 747 P.2d 911 912 1987 and Kelly Broadcasting Sovereign Broadcast 96

Nev 188 192 606 P.2d 1089 1092 1980

The Nevada Supreme Court held that default judgments will be upheld where the

normal adversary process has been halted due to an unresponsive party because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights Hamlett

Reynolds 114 Nev 863963 P.2d 457 1998 citing Skeen Valley Bank of Nevada 89 Nev

301 303 511 P.2d 1053 1054 1973
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Defendant has provided no responses whatsoever nor has Defendant objected to any

request Defendant has failed on at least three occasions to comply with this Coprts Qrder

Defendant has been given ample opportunity to comply with the CoLs çtders

and striking Defendants Answer and Counterclaim is appropriate under the circumstiiçes

ORDER

Based on the Findings of Fact and Conclusions pf Law as set forth abovE

IT IS HEREBY ORDERED thatDefendantE Answer and Counterclaim shall be stricken

and th Court Clerk is directedto enter Default against Defendant Sudan Fallini

IT IS FURTHER ORDERED that Defendants Cpunterclaim having been stricken shall be

10 dismissed with prejudice

11 IT IS FURTHER ORDERED that Defendants counsel Harold ICuehn Esq is in contempt

12 of Cotht and must pay to Plaintiffs counsel John Aldrich Esq $150.00 per day beginning

13 October 13 2009 atic to abcrue until
the

information described above is provided The

14 days shall be calculated on seven-day week and this Order shall constitute ajudgment upon which

15 Mr Aldrich can execute Interest on unpaid balances shall accrue at thô statutory rate

16 ITISSOORDERED

17 DATEDthis dayof \JU\lQfl\OC 2009

18

19
rfljkJ

nyrirn trimrirt fl fl flfl
uiôiRiui ujdrci jjv.sE

20
Submitted by

2l
ALDRICH LAW FIRM LTD

22

23

24 Jófn.P Aldrich Esq
IIevada Bar No 6877

25 1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

26 Attorneys for Plaintiff

27
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DFLT
John Aldrich Esq
Nevada Bar No 6877 21
ALDRICH LAW FIRM LTD ZULU FFFkdhELAtDANA
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146 NYE GQUUTY SERt\
702853-5490 DUDIJI

702 227-1975 fax

Attorneys for Plain4ff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OFNYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

11 Estate

12 Plaintiffs

13 vs

14 SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15

Defendants

16 ___________________________________
SUSAN FALLINI

17

Counterclaimant

18

vs
19

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

_____________________________________________________________________

23

DEFAULT
24

It appearing from the files and records in the above-entitled action that Defendant SUSAN
25

FALLINI being duly served with copy of the Summons and Complaint on the Pt day of March
26

2007 and that an Answer and Counterclaim were filed on March 14 2007 Defendant and her

27

28 Pagelof2
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counsel have not participated in this matter in good faith and both have been found in contempt of

Court Based on the Findings of Fact and Conclusions of Law on November 2009 it was ordered

that Defendants Answer and Counterclaim be stricken and the Court Clerk enter Default against

Defendant Susan Fallini Default is so entered

DATED this
///kIay

of February 2010

CLERK OF THE COURT

RACHELALDANA

By_________________________________

Deputy Clerk

10

The undersigned hereby requests

11 and directs tjie entry of default

12 ALDRICH LAW FIRM LTD

15 jdaBarNo 6877

fr1601 Rainbow Blvd Suite 160

16 LasVegasNevada 89146

Attorney for Plaint iffs

17

18

19

20

21

22

23

24

25

26

27

28 Page2of2
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John Aldrich Esq
Nevada BarNo 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975 fax
Attorneys for Plaintiff

60

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

vs

SUSAN FALLINT DOES I-X and ROE
CORPORATIONS I-X inclusive

SUSAN FALLINI

Counterclaimant

vs

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS indivi4ually and on behalf of the

Estate

Counterdefendants

________________

st
tzcv

ZUIEB ii
9S

HIE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

Plaintiffs

Case No
Dept

CV24539
2P

Defendants

.9
10

11

12

13

14

15

16

17

18

in
1Y

20

21

22

23

24

25

26

27

28

I/I

I/I

/1/

NOTICE OF ENTRY OF DEFAULT
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PLEASE TAKE NOTICE that DEFAULT was entered in the above-entitled matter on

February 2010 copy of which is attached hereto

DATED this day of February 2010

ALDRICH LAW FIRM LTD

JLtaLLL
Jftm Aldrich Esq

Mevada State Bar No 6877

l601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975 faxO

Attorneys fo Plain ff

10

CERTIFICATE OF SERVICE
11

HEREBY CERTIFY that on the lay of February 20101 mailed copy of the

12

NOTICE OF ENTRY OF DEFAULT in sealed envelope to the following arid that postage was

13

frilly paid thereon

14

Harold Kuehn Esq
15 Gibson Kuehn

1601 Basin Avenue Suite 101

16 PahrumpNV 89060

Attorney for Defendant/ounterclaimant
17

.18

Katherine Barker Esq
19 Law Office of Katherine Barker

701 Bridger Aye Ste 500

20 LasVegasNV 89101

Attorney for Counterdefendant
21 Estate of Michael David Adams

An employee of Alich Lawcflrm Ltd

24

25

26

27

28 Page2of2
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DFLT
John Aldrich Esq
Nevada Bar No 6877 EfrjALNA
ALDRICH LAW FJRM LTD
1601 Rainbow Blvd Suite 160 Cc CLERK
Las Vegas Nevada 89146 Di DEPUTY
702 853-5490

702 227-1975 fax

Attorneys for Plain ff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

11 Estate

12 Plaintiffs

13 vs

14 SUSAN FALL DOES I-X and ROE
CORPORATIONS LX inclusive

15

Defendants

16

SUSAN FALLINI
17

Counterclaimant
18

vs
19

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

23

DEFAULT
24

It appearing from the files and records in the above-entitled action that Defendant SUSAN
25

26
FALLINI being duly served with copy of the Summons and Complaint on the day of March

2007 and that an Answef and Counterclaim were filed on March 14 2007 Defendant and her

27

28 Pagelof2
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10

11

12

13

14

15

J6

17

18

19

20

21

22

23

24

25

26

27

28

counsel have not participated in this matter in good faith and both have been found in contempt of

Court Based on the Findings of Fact and Conclusions of Law on November 2009 it was ordered

that Defendants Answer and Counterclaim be stricken and the Court Clerk enter Default against

Defendant Susan Fallini Default is so entered

DATED this ayof February 2010

CLERK OF THE COURT

RACHEL ALDANA

By___________________
Deputy Clerk

The undersigned hereby requests

and directs the entry of default

ALDRICH LAW FIRM LTD

JldricS
tvadaBarNo 6877

Y1601 S.RainbowBlvd Suite 160

LasVegas Nevada 89146

Attorney for Plaint iffs
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24

Estate of MICHAEL DAVIDADAMS.by
and through his mother JUDITH ADAMS
individually and on behalf of the Estate

Plaintiff

.CaseNö CV24539

Dept No 2P

iWebeile.L Tiwn

PLAINTIFFS EX FARTh MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINIAND HER COUNSEL SHOULD NOT BE HELD IN

CONTEMPT OF COURT AND POSSIBLE SANCTIONS BE IMPOSEI

COMES NOW Plaintiff JUDITH ADAMS individuall and for the ESTATE OF

MICHAEL DAVID ADAMS by and through her counsel of record John Aldrich Esq of the

Aldrich Law Firm Ltd and hereby moves this Court pursuant to NRS 21.270 and 22.030 for an

48

MOT
John Aldrich

NevadaBarNo 6877
ALDRICII LAW FIRM LTD
1601 Rainbow Blvd.Suite160
Las Vegas Nevada 89146

702 853-5490

Attorney for Plaint jff

FP

IO APR .p

COUNTY CLERK
31 DEPUTY

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE.7

11

.12

13

14

.i5

16

17

18

20

21

22

23

25

26

27

28

SUSAN FALLlNI DOEStX and ROE
CORPORATIONS LX inchisiye

Defendants

SUSAN FALLINI

Counterolaimant

vs

Estae öfMICHABL DAVII ADAMS by
and through his mother JUDITH ADAMS
individually and on behalf of theBstate

c.ountdefendints



Order to Show Cause why Defendant Susan Fallini andther counsel shduld notbe heldin contenipt

of court for her failure tocomply with the Courts Orders dated April 27 2009 July 17 2009 and

October 2009 that Susan Fallini must produce all documezitsresponsive td Plaintiffs discovery

requests Further Defendant.requests that both IDefendant Fallini and her counsel be.reqüired to

appear iii Court that Defendant and/or her counselbe sanctioned for Plaintiff having tobringthis

motion that the.Court referthis matter to the Stale Bar.of Nevada for consideration of disciplinary

action and that the Ccnirt impose stiff sanctions Plaintiff Sggesth $500C immediately and $500

per day until Defendant complies for Defendants repeated failure to comply with the Cpurts

Oiders If Defendant will not comply with the Courts Orders or if both Defendant and her

counsel are not present iii Court Plaintiff will request that the Court issue bench warrant until

Defendant complies.

This Motion is made and based upon all papers pleadings and records on file hereinthe

point andauthorities any exhibits attached beeto and such oral argument as the court may

entertain at the time of the hearing this matter

DATED this day dApæl2010 ..

ALDRICH LAW FIRM LTD

By iL 12J-Ltt
7/JohnP.Aldrich

11/
Nevada Bar NO 6877

1601 Rainbow Blvd Suite 160

Las Vegas NV 89146

702 853-5490

Attonvys for Plaintiff

AFFIDAVIT OF JOHN ALDRICH IN SUPPORT OF EX PARTE APPLICATION FOR
ORDER TO SHOW CAUSE

StatdofNevada
SS

County of Clark

Affiaiit being first duly sworn deposes and states the following

John Aldrich am an attorney licensed to practice in the State of Nevada and

partner in the law firm ofAldrich Law Firm Ltd

--

.7

10

11

12

13

14

15

16

17

18

21

22

23

25

26

27

28
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My office address is 1601 .5 Rainbow Blvd Suite 160 Las Vegas Nevada 89146

have personal know1ede of the.contents of this document or where stated upon

information and belief believe them to be true and am competent to testify to the facts set

forth herein

On March .23 2009 more than year ago Plaintiff flied Motion to Compel

ans ProductionofDocumŁnts including informationregarding any insurance
policies that

thay provide coverage for the incident as contemplated in the Plaintiffs second request for

.8 documents On April 27 2009 this .Horiorable Courtgrahted .theMotioh to Cothpel and awarded

JohnAldrich Esq.$750.0O in ànctions for having to bring the motion Notice of Entryof Order

10

on the order anhg thernoon to.compel was entered on May 18 2009 It was sed bmÆilon

11 Defendant on Mayl 42009 Defendant never complied withthe Order

12 On June 16 2009 plaintiff filed .Moion to Strike Defendants .ASwçr and

13 Counterclaim due to Defendants complete failure to comply with discovery requests andthis Courts

14 Order The Defendants Counsel attended the hearing and again provided no explanation as to why

15 Defendant failed to respond to all discovery requests but stated Defendant would comply with

16 the Courts Order and respond to the discovery requests This Honorable Court denied

17 Plaintiffs Motion to Strike based on Defendants counsels promises to comply This Honorable

18 Court did however order Defendant to comply with its pEior Order and respondto Plaintiffs

19 discovery requests by July 12 2009 or Defendants Answer and Counterclaim would be stricken

20 Defendants counsel aid.a total of $1750 iti sanctions as ordere4 by the Court

21 After Defendant again failed to conpIy with an Order of this Court on August 31

22 2009 Plaintiff brought an Lx Parte Motion for Order to ShoCause Why Defendant Susan Fallini

23 andHer Counsel Should NotbeHeld in Contempt The Court issued an Order to Show Cause which

24 required the attendanceof both Defendant Susan Fallini and her counsel Harry Kuehn Esq After

25 hearing in chambers on September 28 2009 hearing at which Defendant Susan Fallini did

26 not appearthe Court issued an Order on Plaintiffs Order to Show Causedated October 2009

27 that Susan Fallini must produce all documents responsive to Plaintiffs discovery requests by

28 October 12 2009 The Court further ordered that if Defendant did not supply the requested
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.11

12
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14

16
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19
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24

25

26

27

28

fl

information by Octobcr 12 2009 Defendants dounsel would be held in contempt of courtand

would be fined $150.00 day beginning October13 2009 Further this Court ordered that if the

requested information was not providedby October 122009 theCourt would sthkeDefendants

pleadings in
their entirety To date Defendant has failed to comply with the order of this

Honorable Court and respOnd.to Plaintiffs discovery requests. On November 62009 iii order

was entered Striking Defendants pleadthgs As of the date of this Mofion Defendants counsel

owes Plaintiff more thaæ..$25000 for not.ôomplyiæg with this Courts Order

7. Plaintiff has expended significant time and resoUrcesin attempting to get Defefldant

to comply with discovyiequests Defen4ant and/or her counsel have never proºidedIiyreason

for herfailure torespond to discovery or to comply with the Cotirts Order Rather Defendants

ounse has on more than one occasion ac1mkledŒd to .the Cotirt that Defendant mtistproVide the

requiked information but continues to fail to do so

Plaintiff first requested the infoirnation she is sçeking more than year ago Plaintiff

has right to know what insurance is available or ifthere is any insurance at all Plamtiff must learn

this before she can proceed with seeking judgment otherwise Plaintiff runs the risk that the

judgment will not be enforceable as to any insurance that may apply to the case Plamtiff is also

concerned that as more time passes and the economy continues to struggle Defendant could be

disposing of or wasting assets

Defendants counsel has not been candid with the Court On at least two occasions

Mt Kuehn has made speOific representations to the Court that he and/or his client would provide the

requested inforriiation Mr Kuehns actIons have served only to delay justice for Plaintiff

Defendants dilatory stall tactics are inappropriate and Plaintiff asks the court to grant Plaintiffs

Motion for OrderShortening Time Further at the hearing on Sepiember28 2009 Defetidants

counsel made specific representations that he had contacted his malpractice insurance carrier and that

theywould.be contacting him arid perhaps Plaintiffs counsel immediately However no insurance

attorney has made any effort to intervene in this matter am concerned about that representation

made byDefendaiits counsel as well
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i1

12

13
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1.5

1.6

.17
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10 Defefidants inappropriate actionshave resulted in substi1tia1 needless litigation and

have precluded Plaintiff from obtaining judgment in this matter It isnot the tidersigneds.purpOse

or goal to cause difficulties with the State Bar of.Nevada fOr Defendants attorney but Plaintiff

be1ieve it would be aprOpriate to refer Defendants conduct to the State Bar of Nevada for

consideration of possible discipline. Defendants counsel clearly hØs no respect for this Court its

Orders or its authority

11 Because ofDefŁridanVs and/or her counsels repeated failure to comply with this

Courts Orders and the substantiallength of tiinethathas pissed respectfully request that this

Courf set thehearing on the Order to Show Cause assoon as .practieable.so as tO avOid further delay

in theproceedings

Dated this day of April 2010

J7yNP ALDRJCHBSQ

.5ubscbdgomtobeforeme ____________________
thisTYdayof April 2010 %Skk .ELEANOR ENGEBRETSON

Notary Pubflo-Stata.of Nevada

TAR44kJIC ___

FOINTS AND AUTHORETIES

FACTS

Plaintiff is Oertain theCourt is aware of.41 facts of both t1is case and the underlying

discovery dispute as the.Court mut now consider yet another motionrelated to Defendants dilatory

and bad faith conduct

f/f
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.1 This lawsuit arises out of an incident that occurred cm or about July .2005 At

approximately 900 p.m on that da5 MICHAEL DAVIP AI5AMS Adams wasdrivinghis 1994

Jeep Wrangler on SR 375.highway in Nye County whenhe collided with Hereford cow coW
owned by DefeidantSUSAN FALLINI Fallini Adms died at the scene as result of ihe

impact

The decedents mother JUDITH ADAMS Judithfileda complàinton behalf of AdaMs

mother and his estate.ori November 29 2006 and prdperly served.Falliniiwith prcicess Fallini filed

her Aitswer and Counterclaim on March 14 2007 On October 31 2007 Plaintiff submitted

.9 interrogatories to Fallini Those interrogatories were never ànsered Adaths also submitted

10 requests for admissions and its first set of requests for production of documents on October31 2007

11 second set Of requests for produetipn of documents were ubmitted to Fallini on July .2008

12 requesting information as to Falhnis insurance policies and/or carriers that may provide coverage

13 for damages that occurred as result of th inci4nt

14 Fallini never responded to any of these requests To this date Falhm has not produced any

15 responses of any kind to Plaintiffs written discovery requests Despite an extension requested by

16 Plaintiff and granted by the Court the discovery period has lapsed without any responses being

17 provided by Defendant

18 On or abou.tApril7 2008 and again oh May 142008with Certificate of Service Plaintiff

19 fileda Motion for Partial Summary Judgment Defendant did not oAose.thatmotion and the Court

.20 granted thatMotion on Jüy 302008 Notice of entryoftheOrder Grantiig PlaintIffs Motion for

21 Summary Judgment was served on Defendanton Aiiust 15 2008.

22 Plaintiff attempted to amicably resolve the discovery dispute and obtain copy of

.23 befendant.s applicable insurance policies but to no avail On ebruary 24 2009 Plaintiff sent

24

25 Previously in Plaintiffs Motion to Compel and Motion to Strike Plaintiff attached the

discovery documents prior orders etc mentioned in the Statement of Pacts Those documents

26 number dozens of pages Plaintiffs counsel does not attach those documents to this Motion as

27 well for three reasons because they have already been presented to the Court to avoid

unnecessary copy expense to Plaintiff and Defendant has never disputed the Statement of

28 Facts or the documents referenced therein
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letters to Defendants counsel seeking responsesto the discovery

Plaintiffs counsel Mr Aldrich has attempted to discuss this discovery issue with

Defendants counsel Mr..Kuehn as well On or about March 62009 ntiWs.Łotsel contacted

the bfficeof Defendants counsel Mr Aldrich was informed that Mr Kuehn wasnot Evailable Mr.

Aldrich left message with Mr Aldrichs phone number arid asked that Mr Kuehn return the call

Nbreturn cail.evercame

On March 18 2009Mr Aldrich.agªin contacted the office of Mr Kuelm Mr1Alddthwa

mformed that Mr K.uehn was not available Mr Aldrich left message with Mr Aldrichs phone

numbern4 asked that.Mr KüØhrt rpturnthecail No return call ever cafiie

10
On Mardi 232009 nearlynine months after propounding the disco.eiy and more than

year ago Plaintiff filed Motion to Compel Defendants Production of bocumefits including

12
information regarding any insurance policies that may provide coverage for the incident as

13 contemplated in the Plaintiffs second request for documents This motion was heard on April 27

14
2009 The Defendants attorney Mr Kuehn attended the hearing Mr Kuehn did not oppose the

15
motion to compel and agreed at the hearing it was warranted Mr Kuehn provided no explanation

16
as to why Defendant failed to respond to all discovery requests Mr Kuehn agreed sanctions were

17
warranted however he disputed the amount of sanctions This Honorable Court granted the Motion

io Compel and awarded John Aldrich Esq $750.00 in sahctions for having to brin themotion

19
Notice of Entry of Order on the order granting the motion to compel was entered on May 182009

20
It was served bymail on DefendantonMÆy 14 2009 Defendant never bomplied with the Order

On June 162009 Plaintiff filed Motion to Strike Defendant.s Answer and Counterclaim

22
due to Defendants complete failure to comply with discqver31 requests and this Courts Order The

23
Defendants counsel again attended the hearing and again provided no explanation as to why

241 Defendait failed to respond to all discovery requests but stated Defendant would comply with

.25
discovery requests This Hondrable Court denied Plaintiffs Motion to Strike based on Defendants

26
counsel promises to comply This Honorable Court did however order Defendant to comply with

27
the Order granting Plaintiffs Motion.to Compel and to respond to Plaintiffs discovery requests by

28 July 12 2009 or Defendants Answer and Counterclaim would be stricken The Court also ordered
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Defendant to pay $1000 sanction

Defendant still did not doinply with the Courts Other and failed to respond to Plaintiffs

discovery requests On August31 2009 Plªintiffbiought an Ex Parte Motion
for

Order.to Show

Cause wliSendant.süsaii Fallini and Her Counsel Should Not be Held in Contempt The Court

issued an Order on Plaintiffs Order to Show Cause dated Octóber8 2009 that Susan Fallinimust

prodUct all documents responsive to Plaintiffs discovery requests by October 12 2009. The Court

further ordered tht if Defendant did not supply therequested information by October 12 2009

Defendants counsel would be held in contempt of court and would be fined $150 00 day

beginning October 13 2009 Further this Court ordered that if the requested information was not

10 provided by October 122009 the Court would strike Defendants pleadings in their entirSt To

date Defendant hasfaiiied .to comply with the ordçr of this Honorable Court and respond to

12 Plaintiffs discovery requests

13
On November 62009 an order was entered Stnkmg Defendants pleadings As of the date

14
of this Motion Defendant and/or her counsel owes more than $25000 for not complying with this

15
Courts Orders

16
Plamtiff is entitled to the discovery responses and in fact Defendant has admitted as much

17
to this Court on more than one occasion Plamtiff has nght to know what insurance is available

18
or if there is any insurance at all Plaintiff must learn this before she can proceed with seekmg

19 judgment otherwise Plaintiff runs the nsk that the judgment wiU not be enforceable as to any

iiisuranee that may apply to the case Plaintiff isÆloconcerned that as more time passes and the

21 economy continues to struggle befendant could be disposing of or wasting assets

22
Defendants counsel has not been candid with the Court On at least two occasions Mr

23 Kuehn has wade specific representations to the Court that he and/or his client would provide the

24 requested information Mi Kuehns actions have served only to delay justice for Plaintiff

25
Defendants dilatory stall tactics are inappropriate and Plaintiff asks the Court to grant Plaintiffs

26 Motion for Order Shortening Time

27
Defendants inappropriate aCtions have resulted in substantial needless litigation and have

28 precluded Plaintiff from obtaining judgment in this matter It is not the undersignedspurpose or
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goal to cause difficulties w.iththe State Bar ofNevada for Defendants attorney but Plaintiff believes

it would be appropriate to refer DefendanVs conduct to the State Bar of Nevada for consideration

of possible discipline

Because of Defendants andlor her counseP rtpeatØd refusal and failure to comply

with this Courts Orders and the substantial length oftime thathas passed respectfully reqUest that

this Court set the hearing on the Order to Show Cause as soon as pradticable sb as to avoid further

delay in the proceedings

LEGAL APGUMENT

PLAINTIFF RESPECTFULLY REQUESTSTHIS COURT ISSUE AN ORDER TO
SHOW CAUSE WHY DEFENDANT SUSAN FALLINJ.Al%DUERCOUNSEL SHOULD

NOT BE HELD INCONTEMPTOFCOURT FORFAILURE TO ABIDEBYTHE
COURTS ORDERS PLA11TffT FURTHER REQUESTS BOTH DEFENDANT

FALLINI AN HER COUNSEL TORE ORDERED TO PERSONALLY APPEAR IN

COURT ON TREDAY OF TUE HEARING AM THAT THECOURT CONSIDER
FURTHER SANCTIONS AGAINST DEFENDANT

This Court has authonty pursuant to NRS 22 030 to enter an order to show cause why

SusanFallini4her cóunselshorild not be hdd in contempt of Łotht for failing to comply with

this Honorable Courts orders of Odtober 009Ju1y 17 2009 and April27 2009 ordering

Defendant.to respond to li6fisdiscovery reqUests

NRS 22.040 provides

When the contempt is not committed in the inimeditate view of and

presence of the dourt or judge wartant of attadhement .may be

issued to bring the rson charged to answer or without prevoius
aftest warrant of commitment may upon notice or upOn an order

to show cause be granted arid no warrantofcoxnmitment shall be

issued without such preyoius attachernØht to answer or.such notice

or order to show cause

The followirig acts or omissions shall be deemed contempts

Disobedience or resistance to any lawful writ order rule or

process issued by the court or judge at chambers

.3

.5

.7

.10

fl

14

15

16

.17

18

l9

20

21

22

23

24

25

26

27

28

NRS 22.0 10 further ptovides in pertinent part
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In the pesent case Defendant.bas repeatedly disregarded and disobeyedthis Courts Orders

Susan Fallini and her counsel are in coiitempt undºrNRS 22Ol because they disobeyed .thtee of

this Courts Orders to respond to Plaintiffs discovery requests

Not Withstanding proper attempts and due diligence of service of lawfully Obtained Order

Susan Fallini and her counsel have acted in bad faith and failed to pidvide NRC 16.1 disclosures

and has failed to respond to any written discovery propounded by.Plaintiff Plaintiff submittedher

initial interrogatoriS to Defendant on October 31 2007 and continued sending various discovery

requests through July 20Q8 Plaintiffssubmitted intefrogatories reqüØsts for admission and two

sets of requests for production of documents including request that Faflini produce all related

10
msurance information iegarding the incident

11
Despite these discovery requests Defendant has failed and refused to cooperate or respond

12
Plamttffs counsel has made phone calls and submitted letters to Falimis counsel notifmg them of

13 these discoverequesth to oavail Nevefthe1essPaihi failedto prbyidØ any ofthŁformafion

14
as requested despite the extension Plamtiffwas then forcedlo file motion to compel Defendant

15
did not oppose the motion but agreed it was warranted Defendant still failed to comply with the

16
order

17
Defendant has failed to produce any sortof discovery despitenumdou fotnia.lHrequests

18 followed by phone calls and letters for nearly year and .a half frdm the initial submission of

19 interrogatorics cinSeptember 10 2007 As shown above Plaintiff has made several good faith

20 efforts to procure
the discovery without coult intervention inCluding re-opening discovery aiid

21 extending the deadline Plaintiff finally sought court intervention and this COurt issued an order

22 compelling Defendant to domply with discovery requests Nevertheless Defendant continues to

23
shOw no interest in cooperating with discovery güidelines.oithis Courts order Defendants failure

24 comply with this Courts order and all discovery requCsts has completely halted the normal

25 adversary process

26
Plaintiff requests that Defendant be required to produce all insurance information including

27
declaration sheet Defendant further requests that both Defendant Fallini and her Counsel be

28 required to appear in court to answer as to why they should not be held in contempt of Court and

PagelOof 11
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whythe Court should not impose Stiff sanctions Plaintiff suggests suggests $5000 immediately

and S500 perday until Deendant complies for repeated failureand rffisàl th abideby thisCourt

Orders If Defendant will not comply with the Courts Ordeth or if both Defendant and her

counsel are not present in Court Plaintiff will request that theCourt issue bóndh.warrarit until

Defendant complies

61 This Court is authorized pursuant to NRS 22.040 to issue an appropriate orderto show cause

why Susan Fallini and her counsel should notbe held in .óoætei7ipt of botirt This Court is furtler

authorized to order sanctions against Susan Falhm for Plaintiff havmg to bnng this motion and for

Defendants counsels uttei lack of respect for the Court its Orders and its authority

10
III

11
CONCLUSION

12
The Court has authority pursuant to NRS 22 040 to issue and order to show cause why

13
Defendant and her counsel should not beheld in contempt of court Further this Court has inherent

14 powers to sanction inequitable conduct Under both authorities Plaintiff respecthally requests that

15
this Co .order Susan Fallini and herd6unsel both appear in courto ähow cause why sanctions

16
including civil contempt sanctions bench warrant and monetary sanctions should not be issued

17 against her and her counsel intifffinther requests that.the hearing on the Order to Show Cause

1.8
be held as soon as practicable

19
DATED this day of April 2010

20 ALDRICH LAW FIRM LTD

21

BYJLP auLt
22

77JolmP.Aldrich

23 7/ Nevada Bar No 6877

1601 Rainbow Blvd.Suite 160

24 LasVegasNTV89146
7132853-5490

25
Aitorneys forPlaintiff

26

27

281
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Defendants

FALLINI

Counterelaimant

vs

3state of MICHAEL DAVID ADAMS
Sd through his mother JUDITH

\DAMS individttally and onbehaif of the

state

Couriterciefendants

rq cn

Page of

ii iW

.ZU\UWR qpt2i

cnUMP CLERK

RDR
John Aldrich Esq
4evada Bar No 6877

UDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

As Vegas Nevada 89.146

1702 853-5490

102 227-1975 fax

attorneys for Plain4ff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTYOF NYE

EState of MICHAEL DAVID ADAMS
and through his mother JUDITH Case Noi CV24539

..DAMS individually and on behalf of the Dept. 2P
3state

Plaintiffs

PALLLNIDOES I-X and ROE
XRPORATIONS LX inclusive

11

12

13

14

15

16

17

IS

19

20

21

22

23

24

25

26

27

28

ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER
COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT AND POSSIBLE

SANCTIONS BE IMPOSED

II

1/
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10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

This Court having reviewed the Lx arte Motion For Order T6 Show Cause Why Defendant

Susan Fallini and hr Counsel Should Not Be Held in Contempt of Court and Possible Sanctions Be

hnposed and other documentation in support thereof and finding that the Application meets the

requirements of Chapter 22 of the Nevada Revised Statutes and good cause appearing therefore

IT IS HEREBY ORDERED that Defendant Susan Fallini .nd her Counsel shall appear in

Department 2P of the above-entitled qourt at the hour of oolockiip.rn on the

day bf_flflQy O6nd show cause why Susan Fallini and her

Coinsel should not he held in contempt of court

IT IS FURTHER ORDERED that the Pliniff Judith Adams shall personally serve the

Application and this Order on Susan Fallini and her Counsel through her counsel no later than three

days after the issuance of this Order

IT IS FUItTHER ORDERED that Susan Fallini and her Counsel shall file and personally

perve
their written response to this Order no later than and

hat the Plaintiff Judith Adaiiis shall file and persdnally serve her reply memorandum if anyno

aterthan

II

Ii

/7

II

ii

II

/1

1/

I/I
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28 Page3of

61

PLEASE BE ADVISED that if Susan Fallini and/or her Counsel fail to appear they shall be

Lemed to have waived their right to the bearing and that in such case the Court may impose

anctions including granting Plaintiff Judith Adams her fees and costs iluposition of sanctions as

Łquested by 1aintiff apd grant any other relief necessary and proper to effectuate the compliance

vith its Order compelling Susan Fallini and her Counsolto respond to Plaiiitiffs discovery requests

ncluding providing infoniation regarding any insurance policies that may apply

DATED thth Ldyof P\Qn

ROBERTVtL LANE

10

11

12

13

--
14

15

16

17

18

19

20

21

22

23

24

25

26

ubmitted by

4LDRJCH LAW FIRM LTD

o4lchtqH
9ftvadaBErNo 6877

11601 Rainbow Blvd Suite 160

as Vega Netada 89i46

4ttorrzeys for Plain4ff

D1STR1CT COURT JUDGE



Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS individually and on behalf of the

Estate

Plaintiffs

vs

SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

Defendants

_____________
SUSAN FALLINI

Counterclaimant

vs.

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS individually and on behalf ofthe

Estate

Counterdefendants

Page of

NEC
John Aldrich Esq
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975 fax

Attorneys fbr Plaint UT
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THE FIFTH JUDICIAL DISTRICt COURT
THE STATE OF NEVADA

COUNTY OF NYE

.7

10

11

12

In
13

14

1SH

16

.17

18

19

20

21

22

23

24

25

26

27

28

Case No
Dept

CV245 39

2P

I/I

I/I

NOTICE OF ENTRY OF ORDER
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PLEASE TAKE NOTICE that an Order was entered in the above-eptitledmatter on April

19 2010 copy of which is attached hereto as Exhibit

DATED this .21ay of April 2010

Harold Kueh.n Esq
Gibson ICuehn

1601 Basin Avenue Suite 101

Pahrump NV 89060

Attorney for Defendant/Counterclaimant

ALDRICH LAW FIRM LTD

J9bn Aldrich Esq

evada State Bar No 6877

16Q1 Rainbow Bhd Suite 160

Las Vegas Nevada 89146

702 853-5490

702227-1975

Attorneys Jar Plaintiff

63
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24

25

26

27

28

CERTIFICATE OF SERVICE

IHEREBYCERTIFY that on the iay of April 2010 mailed copy of the

NOTICE OF ENTRY OF ORDER in sealed enVelope to the following andthat postage was ftilly

paid thereon

Katherine Barker Esq
Law Office of Katherine Barker

701 BridgerAve Ste 500

Las Vegas NV 89101

Attorney/or Counterdefendant

Estate of Michael David Adams

An employee of A1ich Law Ltth
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USAN FaLI.DOES I-X and ROE
ORPORATIONS I-X inclusive

Defendants

Counterelaimant

state of MICHAEL DAVID ADAMS
Si through his mother JUDITH

\DAMS individually and onbehaif of the

state

Counterdefendants

ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER
COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT AND POSSIBLE

SANCTIONS BE JMPOSED

27

Page of

RDR
Tohn Aldrich Esq
evada Bar No.6877

SLDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

as Vegas Nevada 89.146

702 853-5490

792 227-1975 fax

4ttorncys for Plaintiff
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COUUTY
BY BEPUT

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

aICOUNTYOF NYE

Sstate of MICHAEL DAVU ADAMS
and through his mother JUDITH

WAMS individually and on behalf of the

state

Plaintiffs

là

11

12

13

14

.15

16

17

18

19

20

21

22

23

24

25

26

Case No
Dept.

CV24539

2P
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28
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This Court having reviewed the Lx arte Motion For Order T6 Show Cause Why Defendant

usan Fallini and her Counsel Should Not Be Held in Contempt of Court and Possible Sanctions Be

mposed and other documentation in support thereof and finding that the Application meets the

tquirements of Chapter 22 of the Nevada Revised Statutes and good cause appearing therefore

IT IS HEREBY ORDERED that Defendant Susan Fallini her Counsel shall appear in

epartment 2P of the above-entitled Court at the hour of .1/ 02 oclock /p.rn on the

day bf Jflflpy 62 OCndshow cause why Susan Fallini anTher

oi4nsel should not be held in contempt of court

IT IS FURTHER ORDERED that the Plaintiff Judith Adams shall personally serve the

10 pplication and this Order on Susan Fallini and her CounseLthrough her counsel np later than thrth

11 days after the issuance of this Order

12 II IS FUkTHER ORDERED that Susan Pallini and her Counsel shall file and personally

13 erve their written response to this Order no later than and

14 hat the Plaintiff Judith Adams shall file and personally serve her reply memorandum if any no

15 aterthan ___________________________________

16 II

171/

18/I

19 II

20 II

21 II

22 II

23 II

24 Ii

2S II

26 1/

27

28 Page2of3
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PLEASE BE ADVISED that if Susan Fallini and/or her Counsel fail to appear they shall be

Iemed to have waived their right to the hearing and that in such case the Court may impose

anctions including granting Plaintiff Judith Adams her fees and costs imposition of sanctions as

Łquested by Plaintiff and grant any other relief necessary and proper to effectuate the compliance

vith its Order compelling Susan Fallini and her qounsel to respond to Plaiatiff discovery requests

ncluding providing information regarding any insurance policies that inky apply

DATED this jLday of 2010

ROBERT LANE
DISTR1CT.COURT JUDGE

submitted by

LDRICH LAW FIRM LTD

10

11

12

In
13

14

15

16

17

18

19

20

21
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23
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25

26

27

28

otP Aldrich Esq

ltvada Bar No 6877

1601 Rainbow Blvd Suite 160

as Vegas Neitada 89146

fttoræeisfor Plaintiff
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11

ORDR
John Aldrich Esq
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975 fax

ttorneys for PlaintUf

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

12 SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

13

14 _______________

15

16

Page of
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THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA COUNTY OF NYE

vs

Case No
Dept

Plaintiffs

CV24539

Defendants

SUSAN FALLINI

Counterclaimant

vs
17

Estate of MICHAEL DAVID ADAMS
18 by and through his mother JUDITH

ADAMS individually and on behalf of the

19 Estate

20 Counterdefendants

21

22

23

24

25

26

27

28

FINDINGS OF FACT CONCLUSIONS QF LAW AND ORDER HOLDING
DEFENDANtS COUNSEL IN CQNThMPT OF COURT

THIS MATTER having come on for hearing on Monday May 24 2010 hearing having

been held before the Honorable Robert Lane and John Aldrich Esq of Aldrich Law Firm

Ltd appearing on behalf of the Plaintiffs with Thomas Obson Esq appearing on behalf of

Defendant the Court hereby orders as follows

68



FINDINGS OF FACT

The Court having been presented the following facts by Plaintiffs counsel and having

received no opposition to the facts by Defendant makes the following findings of fact

This lawsuit arises out of an incident that occurred on or about July 2005 At

approximately 900 p.m on that day MICHAELDAVID AJiAMS Adams was driving his 1994

Jeep Wrangler on SR 375 highway in Nye County when he collided with Hereford cow cow
owned by Defendant SUSAN FALLINI Fallini Adams died at the scene as result of the

impact

The decents mother JUDITH ADAMS Judith filed complaint on behalf of

10 Adams mother and his estate on November 29 2006 and properly served Fallini with process

11 Fallini filed her Answer and Counterclaim on March 14 2007

12 On October 31 2007 Plaintiff submitted interrogatories to Fallini Those

13 interrogatories were never answered Adams also submitted requests for admissions and its first set

14 of requests for production of documents on October 31 2007 second set of requests for

15 production of documents were submitted to Fallini on July 2008 requesting information as to

16 Fallinis insurance policies andlor carriers that may provide coverage for damages that occurred as

17 result of the incident

18 Fallini never responded to any of these requests To this date Fallini has not

19 produced any responses
bf any kind to Plaintiffs written discovery requests Despite an extension

20 requested by Plaintiff and granted by the Court the discovery period has lapsed without any

21 responses being provided by Defendant

22 On or about April 2008 and again on May 14 2008 with Certificate of Service

23 Plaintiff filed Motion for Partial Summary Judgment Defendant did not oppose that motion and

24 the Court granted that Motion on July 30 2008 Notice of entry of the Order Granting Plaintiffs

25 Motion for Summary Judgment was served on Defendant on August 15 2008

26 Plaintiff attempted to amicably resolve the discovery dispute and obtain copy of

27

28 Page2of8
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Defendants applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

letters to Defendants counsel seeking responses to the discovery

Plaintiffs counsel Mr Aldrich attempted to discuss this discovery issue with

Defendants counsel Mr Harry Kuehn as well On or about March 2009 Plaintiffs counsel

contacted the office of Defendants counsel Mr Aldrich was informed that Mr Kuehn was not

available Mr Aldrich left message with Mr Aldrichs phone number.and asked that Mr Kuehn

return the call No return call ever came

On March 18 2009 Mr Aldrich again contacted the office of Mr Kuehn Mr

Aldrich was informed that Mr Kuehn was not available Mr Aldrich left message with Mr

Aldrichs phone number and asked that Mr Kuehn return the call No return call ever came

Exhibit

On March 23 2009 Plaintiff filed Motion to Compel Defendants Production of

Documents including information regarding any insurance policies that may provide coverage for

the incident as contemplated in the Plaintiffs second request for documents This motion was beard

on April 27 2009 The Defendants attorney Mr Kuehn attended the hearing Mr Kuehn did not

oppose the motion to compel and agreed at the hearing it was warranted Mr Kuehn provided no

explanation as to why Defendant failed to respond to all discovery requests Mr Kuehn agreed

sanctions were warranted however he disputed the amount of sanctions

10 At the hearing on April 27 2009 this Court granted the Motion to Compel and

awardedJolm Aldrich Esq $750.00 in sanctions for having to bring the motion Notice of Entry

of Order on the order granting the motion to compel was entered on May 18 2009 It was served

by mail oii Defendant on May 14 2009 Defendant never complied with the Order

11 On June 16 2009 Plaintiff filed Motion to Strike Defendants Answer and

Counterclaim due to Defendants complete failure to comply with discovery requests and this Courts

Order The Defendants counsel again attended the hearing and again provided no explanation as

to why Defendant failed to respond to all discovery requests but stated Defendant would comply

Page of
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with discovery requests

12 The Court denied Plaintiffs Motion to Strike based on Defendants counsels

promises to comply This Court did however order Defendant to comply with the Order granting

Plaintiffs Motion to Compel and to respond to Plaintiffs discovery requests by August 12 2009

or Defendants Answer and Counterclaim would be stricken The Court also ordered Defendant to

pay $1000 sanction

13 To date Defendant has failed to comply with the order of this Honoiable Court and

respond to Plaintiffs discovery requests Defendants counsel has paid the $1750.00 in sanctions

as ordered by the Court

10 14 Plaintiff is entitled to the discovery responses and in fact Defendant has admitted

11 as much on more than one occasion Nevertheless Defendant refused and continues to refuse to

12 respond

13 15 Because Defendant failed and refused to follow this Court order and provide the

14 requested information Plaintiff brought its first Ex Parte Motion for Order to Show Cause Why

15 Defendant and Her Counsel Should Not Be Held in Contempt The Order to Show Cause was

16 granted and hearing was scheduled on September 28 2009 conference was held in chambers

17 so as to avoid embarrassment to Defendants counsel Following the conference the Court ordered

18 That Defendants counsel shall have until close of business on October 12

19 2009 to comply with the Order Granting Plaintiffs Motion to Compel and

20 provide responses to Plaintiffs Request for Production of Documents

21 including the requested insurance inforniation

22 13 That if Defendant does not provide the above-described information by

23 October 122009 Defendants counsel will beheld in contempt of court and

24 will be fined $150.00 per day beginning October 13 2009 until said

25 irxfoniiation is provided The days shall be calculated on seven-day week

26 That if the above-described information is not provided by October 122009

28 Page4of8
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the Court will strike defendants pleadings in their entirety Plaintiff will not

need to renew any motion regarding its request to strike defendants

pleadings Plaintiff will be able to simply submit an Order Striking the

Pleadings for signature by the dourt

16 Defendant and her counsel failed to provide the information at issue by October 12

.2009 Consequently on or about November 2009 the Court entered its Findings of Pact

Conclusions of Law and Ordet Striking Answer and Counterclaim of Defendant Susan Fallini and

Holding Defendants Counsel in Contempt of Court Pursuant to said Order Defendants counsel

Harold .Kuehn Esq was held in contempt of Court and was ordered to pay to Plaintiffs counsel

John Aldrich Esq $150.00 per day beginning October 13 2009 and continuing to accrue until

the information described above is provided The Order provided that the days shall be calculated

on seven-day week and that the Order shall constitute judgment upon which Mr Aldrich can

execute Interest on unpaid balances was ordered to accrue at the statutory rate

17 Again in contravention of the Courts orders Defendant and her counsel have failed

and refused to provide the information they have been ordered to provide Deefhdants counsels

utter refusal to abide by the Courts orders has stalled and frustrated the litigation process

18 On or about April 2010 Plaintiff again brought an Lx Parte Motion for Order to

Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of

Court and Possible Sanctions Be imposed On or about April 19 2010 the Court entered the Order

to Show Cause and seta hearing for Monday May 24 2010

19 As with the prior Order to Show Cause and several other motions despite personal

service on Defendants counsel neither Defendant nor her counsel responded in writing to the Order

to Show.Cause

20 The Court held hearing on Monday May 24 2010 Thomas Gibson Esq the law

partner to Hany Kuehn Esq appeared on behalf of Defendant Defendant Susan Fallini did not

appear at the hearing
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21 During the hearing Mr Gibson indicated he had not seen the file and provided no

valid excuse for Defendants or Defendants counsels failure and refusal to abide by the Courts

prior orders Mr Aldrich also advised the Court that over 220 days had passed since the Court-

imposed sanction began to accrue and that over $30000.00 was now due pursuant to that sanction

22 Mr Gibson made specific representations to the Court that the client Defendant

Susan Fallini was unaware of the status of this case Mr Gibson also made specific representations

that he would obtain the information at issue immediately and provide it to Plaintiff Mr Aldrich

requested that the Court impose $5000.00 sanction as well as $500.00 per day sanction starting

on May 25 2010 until Defendant provides the information The Court imposed the $5000.00

10 sanction upon Defendants counsel The Court advised both counsel that the Court would give

11 Defendant until June 2010 to comply with the Courts
prior

orders before increasing the daily

12 sanction from $150.00 per day to $500.00 per day

13 23 Plaintiffs counsel also requested that the Court issue bench warrant for Defendant

14 Susan Fallini given her failure to appear as ordered by the Court on two occasions The Court

15 declined to do so at the hearing on May 24 2010 but indicated it may be willing to do so if

16 Defendant does not comply this time

17 CONCLUSIONS OF LAW

18 Based on the Findings of Fact as set forth above the Court makes the following conclusions

19 of law

20 Pursuant to NRCP 34 Plaintiff has the right to request documents which are

21 discoverable pursuant to NRCP 26 According to NRCP 34 Defendant has 30 days from receipt of

22 the requests for production of documents to provide appropriate responses

23 NRCP 34b permits party to seek relief underNRCP 37a if the party who receives

24 discoveiy requests fails to respond appropriately NRCP 37a provides that the Court may enter an

25 order compelling non-responsive party to disclose the requested information

26 This Court has at least four times entered an order compelling Defendant to respond

27
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to Discovery requests

NRCP 37b2c permits an order striking out pleadings or parts thereof for

discovery abuses Selection of particular sanction for discovery abuses under NRCP 37 is

generally matter committed to the sound discretion of the district court Stubli Big mt Trucks

Inc 107 Nev 309 312-313 810 P.2d 785 19911 citing Fire Ins Exchange Zenith Radio Corp

103 Nev 648 649 747 P.2d 911 912 1987 and Kelly Broadcasting Sovereign Broadcast 96

Nev 188 192 606 P.2d 1089 1092 1980

The Nevada Supreme Court held that default judgments will be upheld where the

normal adversary process has been halted due to an unresponsive party because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights I-lamlett

Reynolds 114 Nev 863 963 P.2d 457 1998 citing Skeen Valley Bank ofNevada 89 Nev

301303511 P.2d 1053 1054 1973

Defendant has provided no responses whatsoever nor has Defendant objected to any

request Defendant has failed on at least four occasions to comply with this Courts Order At no

time has Defendant or her counsel given any excuse or justification for their failure and refusal to

abide by the Courts orders

Defendant has been given ample opportunity to comply with the Courts Orders

Defendant has halted the litigation process and the additional sanctions of $5000.00 immediately

and $500.00 per day beginning June 2010 if Defendant does not comply with the Courts prior

orders are appropriate under the circumstances

ORDER

Based on the Findings of Fact and Conclusions of Law as set forth above

IT IS HEREBY ORDERED that Defendants counsel Harold Kueh.n Esq is in contempt

of Court and must pay to Plaintiffs counsel John Aldrich Esq $5000.00 in addition to the

$150.00 per day that began accruing on October 13 2009 and which continues to accrue until the

Defendant and her counsel comply with the Cowls prior orders including providing the information
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Submitted by

ALDRICH LAW FIRM LTD

7hn Aldrich Esq

NevadaBarNo
6877

1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

Attorneys for Plaintiff

RQBERT LANE

DISTRICT COURT JUDGE

sought by Plaintiff

IT IS FURTHER ORDERED that Defendant shall provide the information sought by

Plaintiff and which Defendant and her counsel have been ordered to provide by June 2010 In

the event Defendant does not comply with the Courts prior orders by June 2010 Mr Kuehn will

be held in contempt of Court again and must pay to Plaintiffs counsel John Aldrich Esq

$500.00 per day beginning June 2010 and continuing to accrue until the information described

above is provided The days shall be calculated on seven-day week and this Order shall constitute

judgment upon which Mr Aldrich can execute Interest on unpaid balances shall accrue at the

statutory rate

IT IS SO ORDERED

DATEDthis dayof.kYif 2010
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John Aldrich Esq
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 891.46

702 853-5490

702 227-1975 fax

Attorneys for Plaint jff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OFNYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P
11 Estate

Plaintiffs

13 vs

SUSAN .FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15

Defendants

16 ____________________________________
SUSAN FALLINI

17

Counterclaimant
18

vs
19

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

___________________________________________________________________________

23

NOTICE OF ENTRY OF ORDER
24

III

25

III

26

I/I
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PLEASE TAKE NOTICE that an Order Holding Defendants Counsel in Contempt of Court

was entered in the above-entitled matter on June 2010 copy of which is attached hereto as

Exhibit

DATED this day of June 2010

ALDRICH LAW FIRM LTD

_____
7in Aldrich Esq

Nevada State Bar No 6877

1601 RAinbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

10 702227-1975

Attorneys far Plaintiff

11

12 CERTIFICATE OF SERVICE

.13 HEREBY CERTIFY that on the3 äay of June 20101 mailed acojy of the

14 NOTICE OF ENTRY OF ORDER in sealed envelope to the following and that postage was fi.illy

15 paid thereon

16 Harold Kuehn Esq

Gibson Kuehn

17 1601 Basin Avenue Suite 101

Pabrump NV 89060

18 Attorney for Defendant/Counterclaimant

19

20 Katherine Barker Esq
Law Office of Katherine Barker

21 701 Bridger Aye Ste 500

Las VegasNV89101
22 Attorney/or Counterdefendant

Estate of Michael David Adams

231

25
6p1oyeeofA1richLarniL

26
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John Aldrich Esq.
Nevada Bar No 6877

ALDRICH LAW FIRM LTD 2CO
1601 Rainbow Blvd Suite 160

flJVl

Las Vegas Nevada 89146 3BECP dAUARL

702853-5490 CLERK
702 227-1975 fax

Attorneys for Flaintff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV245.39
ADAMS individually and on behalf of the Dept 2P
Estate

Plaintiffs

vs

SUS FLIDOES I-X and ROE
CORPORATIONS I-X inclusive

Defendant

SUSAN FALLINI

Counterelaimant

vs

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

Counterdefendants

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER HOLDING
DEFENDANTS COUNSEL IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday May 24 2010 hearing having

been held before the Honorable Robert Lane and John Aldrich Esq of Aldrich Law Firm

Ltd appearing on behalf of the Plaintiffs with Thomas Obson Esq appearing on behalf of

Defendant the Court hereby orders as follows
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FINDINGS OF FACT

The Court having been presented th following facts by Plaintiffs counsel and having

received no opposition tO the facts by Defendant makes the following findings of fact

This lawsuit arises out of an incident that occurred on or about July 2005 At

approximately 900 p.m on that day MICHAEL DAVID ALiAMS Adams was driving his 1994

Jeep Wrangleron SR 375 highway in Nye County when hecollided with..a Hereford cow cow
owned by Defendant SUSAN FALLJNI Fallini Adams died at the scene as result of the

impact

.The decents mother JUDITH ADAMS Judith filed complaint on behalf of

Adams mother and his estate on Novethber 29 2006 and properly served Fallini with process

Fallini filed her Answer and Counterclaim on March 14 2007.

On October 31 2007 Plaintiff submitted interrogatories to Fallini Those

interrogatories were never answered Adams also submitted requests for admissions arid its first setS

of requests for production of documents on October 31 2007 second set of requests for

production of documents were submitted to Fallini on July 2008 requesting information as to

Fallinis insurance policies and/or carriers that may provide coverage for damages that occurred as

result of the incident

Fallini never responded to any of these requests To this date Fallini has not

produced any responses of any kind to Plaintiffs written discovthy requests Despite an extension

requested by Plaintiff and granted by the Court the discovery period has lapsed without any

responses being provided by Defendant

On or about April 2008 and again on May 14 2008 with Certificate of Service

Plaintiff filed aMotion for Partial Summary Judgment Defendant did not oppose that motion and

the Court granted that Motion on July .30 2008 Notice of entry of the Order Granting Plaintiffs

Motion for Summary Judgment was served on Defendant on August 15 2008

Plaintiff attempted to amicably resolve the discovery dispute and obtain copy of
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Defendants applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

letters to Defendants counsel seeking responses to the discovery

Plaintiffs counsel Mr Aldrich attempted to discuss this discovery issue with

Defendants counsel Mr Harry Kuehn as well On or about March 2009 Plaintiffs counsel

contacted the office of Defendants counsel Mr Aldrich was informed that Mr Kuôhn was not

available Mr Aldrich left message with Mr Aldrichs phone number and asked that Mr KuŁhn

return the call No return call ever came

On March18 2009 Mr Aldrich again contaoted the office of Mr Kuehn Mr

Aldrich was informed that Mr Kuehn was not available Mr Aldrich left message with Mr

Aldrichs phone number and asked that Mr Kuehn return the call No return call ever caine

Exhibit

On March 23 2009 Plaintiff filed Motion to Compel Defendants Production of

Documents including information regarding any insurance policies that may providó coverage for

the incident as contemplated in the Plaintiffs second request for documents This motion was heard

on April 27 2009 The Defendants attorney Mr Kuehn attended the hearing Mr Kuehn did not

oppose the motion to compel and agreed at the hearing it was warranted Mr Kuehn provided no

explanation as to why Defendant failed to respond to all discovery requests Mr Kuehn agreed

sanctions were warranted however he disputed the amount of sanctions

10 At the hearing on April 27 2009 this Court granted the Motion tp Compel and

awarded -John Aldrich Esq $750.00 in sanctions for having to bring the motion ANotice of Entry

of Order on the order granting the motion to compel was entered on May 182009 It was served

by mail on Defendant on May 14 2009 Defendant never complied with the Order

11 On June 16 2009 Plaintiff filed Motion to Strike Defendants Answer and

Counterclaim due to Defendants complete failure to comply with discovery requests and this Courts

Order The Defendants counsel again attended the hearing and again provided no explanation as

to why Defendant failed to respond to all discovery requests but stated Defendant would comply
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with discovery requests

12 The Court denied Plaintiffs Motion to Strike based on Defendants counsels

promises to comply This Court did however order Defendant to comply with the Order granting

Plaintiffs Motion to Compel and to respond to Plaintiffs discovery requests by August 12 2009

or Defendants Answer and Counterclaimwould be stricken The Court also ordered Defendant to

pay $1000 sanction

13 To date Defendant has failed to comply with the order of this Honorablç Court and

respond to Plaintiffs dispovOty requests Defendants counsel has paid the $1750.00 in sanctions

as ordered by the Court

14 Plaintiff is entitled to the discovery responses and in fact Defendant has admitted

as much on more than one occasion Nevertheless Defendant refused and continues to refuse to

respond

15 Because Defendant failed and refUsed to follow this Court order and provide the

requested information Plaintiff brought its first Ex Parte Motion for Order to Show Cause Why

Defendant and Her Counsel Should Not Be Held in Contempt The Order to Show Caue was

ranted and hearing was scheduledon September 282009 conference was held in chambers

so as to avoid embarrassment to Defendants counsel Following the conference the Court ordered

ThatDefendant counsel shall have until close of business on October 12

2009 to comply with the Order Granting Plaintiffs Motion to Compel arid

provide responses to Plaintiffs Request for Production of Documents

including the requested insurance information

That if Defendant does not provide the above-described information by

October 12 2009 Defendants counsel will be held in contempt of court and

will be fined $150.00 per day beginning October 13 2009 until said

information is provided The days shall be calculated on seven-day week

That if the above-described information is not provided by October 122009
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the Court will strike defendants pleadings in their entirety Plaintiff will not

need to rene4v any motion regarding its request to strike defendants

pleadings Plaintiff will be able to simply submit an Order Striking the

Pleadings for signature by the Court

16 Defendant and her counsel failed to provide theinformation at issueby October 12

2009 Consequently on or about November 2009 the Court entered its Findings of Fact

Conclusions of Lawand Order Striking Answer andCountetclainr of Defendant Susan Fallini and

Holding Defendants Counsel in Contempt of Court Pursuant to said Order Defendants counsel

Harold Kuehn Esq was held in contempt of Courtand was ordered to pay to Plaintiffs counsel

10 John Aldrich Esq $150.00 per day beginning October 13 2009 and continuing to accrue until

11 the information described above is provided The Order provided that the days shall be calculated

12 on seven-day week and that the Order shall constitute ajudginent upon which Mr Aldrich can

13 execute Interest on unpaid balances wasordered accrue at the statutory rate

14 17 Again in contravention of the Courts orders Defendant and her counsel have failed

15 and refused to provide the information they have been ordered to provide Deeffidants counsels

16 utter refusal to abide by the Courts orders hasstalled and frustrated the litigation process

17 18 On or about April 2010 Plaintiff again brought an Ex Parte Motion for Order to

18 Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of

19 Court and Possible Sanctions Be Imposed Onor about April 19 2Q10 the Court entered the Order

20
jto

Show Cause and set hearing for Monday May 24 2010

21 19 As with the prior Order to Show Cause and several other motions despite personal

22 service on Defendants counsel neither Defendant nor her counsel responded in writing to the Ordçr

23 to Show Cause

24 20 The Court held hearing on Monday May 242010 Thomas Gibson Esq the law

25 partner to Harry Kuehn Esq appeared on behalf of Defendant Defendant Susan Fallini did not

26 appear at the hearing

27

28 Page5of
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21 During the hearing Mr Gibson indicated he had not seen the file..and provided no

valid excuse for Defendants or Defendants counsels failure and refusal to abide by the Courts

prior orders Mr Aldrich also advised the Court that over 220 days had passed since the Court-

imposed sanction began to accrue and that over $30000.00 was now due pursuant to that sanction

22 Mr Gibson made specific representations to the Court that the client Defendant

Susan Fallini was unaware ofthe status of this ease Mr Gibson also made specific representations

that he would obtain the information at issue immediately and prdvide it to Plaintiff Mr Aldrich

requested that the Court impose $5000.00 anction as well as $500.00 per day sanction starting

on May25 2010 until Defendant provides the information The Court imposed the $5000.00

sanction upon Defendants counsel The Court advised both counsel that the Court would give

Defendant until June 12010 to comply with the Courts prior orders before increasing the daily

sanction from $150.00 per day to $500.00 per day

23 Plaintiffs counsel also requested that the Court issue bench warrant for Defendant

Susan .Fallini given her failure to appear as ordered by the Court on two occasions The Court

declined to do so at the hearing on May 24 2010 but indicated it may be willing to do so if

Defendant does not comply this time

CONCLUSIONS OF LAW

Based on the Findings of Fact as set forth above the Court makes th following conclusions

of law

Pursuant to NRCP 34 Plaintiff has the
right

to request documents which are

discoverable pursuant to NRCP 26 According to NRCP 34 Defendant has 30 days from receipof

the requests for production of documents to provide appropriate responsS

NRCP 34b permits party to seek relief under NRCP 37a if the party who receives

discovery requests fails to respond appropriately NRCP 37a provides that the Court may enter an

order compelling non-responsive party to disclose the requested information

This Court has at least four times entered an order compelling Defendant to respond
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to Discovery requests

NRCP 37b2c permits an order striking out pleadings or parts thereof for

discovery abuses Selection of particular sanction for discovery abuses under NRCP 37 is

generally matter committed to the sound discretion of the district court Stubli BigJntl Trucks

Jnc 107 Nev 309 312-313 810 P.2d 785 1991 citing Fire Jns Exchange Zenith Radio Corp

103 Nev 648 649 747 P.2d 911 912 1987 and Kelly Broadcasting Sovereign Broadcast 96

Nev 188 192 606 P.2d 1089 1092 1980

The Nevada Supreme Court held that.default judgments will be upheld where the

normal adversary process has been halted due to an unresponsive party because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights Hainleti

Reynolds 114 Nev 863 963 P.2d 457 1998 citing Skeen Valley Bank of Nevada 89 Nev

301 303511 P.2d 1053 1054 1973

befendant has provided no responses whatsoever nor has Defendant objected to any

request Defendant has failed on at least four occasions to comply with this Courts Order At no

time has Defendant or her counsel given any excuse or justification for their failure and refusalto

abide by the Courts orders

Defendant has been given ample opportunity to comply with the Courts Orders

Defendant has halted the litigation process and the additional sanctions of $5000.00 immediately

and $500.00 per day beginning June 2010 if Defendant does not comply with the Courts prior

orders are appropriate under the circumstances

ORDER

Based on the Findings of Fact and Conclusions of Law as set forth above

IT IS HEREBY ORDERED that Defendants counsel Harold Kuehn Esq is in contempt

of Coup and must pay to Plaintiffs counsel John Aldrich Esq $5000.00 in ddition to the

$150.00 per day that began accruing on October 13 2009 and which continues to accrue until the

Defendant and her counsel comply wit.h the Courts prior orders including providing the information
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IT IS FURTHER ORDERED that Defendant shall provide the information sought by

Plaintiff and which Defendant and her counsel have been drderŁd to provide by June 2010 In

the event Defendant does not comply with the Courts prior orders by June 2010 Mr KuŁhn will

be held in contempt of Court again and must pay to Plaintiffs counsel John Aldrich Esq

$500.00 per day beginning June 2010 and continuing to accrue until the information described

abthe is provided The days shall be calculated on sevenday week and this Order shall constitute

ajudgment upon which Mr Aldrich can execute Interest on unpaid balances shall accrue at the

statutory rate

IT IS SO ORDERED

DATED this day of _S.\ fl 2010

RQBRT Wm LANE

DISTRICT COURT JUDGE

Submitted by

ALDRICH LAW FIRM LTD

4LAau.LL
J$hn Aldrich Esq

74evadaBarNo
6877

1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

Attorneys for Plaintiff
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IIJJdUth/ Marvel KumpLIU uq4i pm ut sutuw

CASE NO CV-0024539

DEPT 2P

23

IN THE FIFTH JUDICIAL DISTRICT COURT OF TIlE

STATE OF NEVADA IN AN VOlt THE COUNTY OF Nfl

______________________________________________

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

10 ADAMS individually and on behalf of the

Estate

II SUBSTITUTION OF ATFORNEYS

12 Plaintiffs

13 vs

14

SUSAN FALLINI DOES I-X and ROE
15 CORPORATIONS I-X inclusive

16 Defendants

__________________I
17 SUSAN FALLINJ

18 Counterclaimant

vs

19

Estate of MICHAEL DAVID ADAMS
20 by the through Iis mother JUDITH

ADAMS individually and on behaLf of the

21 Estate

22 Counterdefendants

23

24 11/

25 III

26 I/I

27 III

28\///

MARVEL KUMP LTD

Auomeys at Law
555 West Silver St. Suite lOt

P.11w Nevada 5980

775177-1204
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EARNEST GIBSON KUERN attorneys of record for the above-named Defendant

Susan Fallini do hereby consent to the substitution of Marvel Kump Ltd and John Ohlson

Esq as attorneys for the Defendant Susan Fallini in the above-entitled matter in their place and

stead

Dated this JJof June 2010

EARNEST GIBSON KUEHN

Tom GibsonEsq
921 Hwy 160 /203

10 Pahrump NV 89048

11

12

Marvel Kump Ltd and John Ohlson Esq do hereby agree to be substituted in the

13
place of EARNEST GIBSON KUEHN as attorneys for the Defendant Susan Fallini in the

14 above-entitled matter

Dated this frfJune 2010

16

17 By ___________________________
Jeff sq 5694

18 Atto eyforDefendant

19 fl9/4
20 fr

sq.BarNo 1692

21 mey for Defendant

Susan Fallini Defendant in the above-entitled matter consents to the substitution of

23

24
Marvel Kurnp Ltd and John Ohison Esq in place of EARNEST GIBSON KUERN as her

25 attorneys of record

26 Datedthis4._ofJurie2010

II SUSAN FALLINI
28
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APP
John Aldrich Esq
Nevada State Bar No 6877

ALDIUCH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

4ttorneysfot P1ainsff

TilE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVJD ADAMS by and Case No CV24539

through his mother JUDITH ADAMS Dept No 2P

individually and on behalf of the Estate

10
Plaintiff

11

12

13
SUSAN FALLrNI DOES i1-X and ROE
CORPORATIONS I-X inclusive

14

15
Defendants

16
SUSAN FALLINI

17
Counterelaimant

18
vs

19
Estate of MICHAEL DAVID ADAMS by and

20 through his mother JUDITH ADAMS
individually and on behalf of the Estate

21
Counterdefendarits

22

23

APPLICATiON FOR DEFAULT JUDGMENT AGAINST DEFENDANT SUSAN FALJANI

24
Plaintiff JUDITH ADAMS INDIVIDUALLY AND ON BEHALF OF THE ESTATE OF

25
MICHAEL DAVID ADAMS by and through her attorney of record John Aldrich of Aldrich Law

26
Firm Ltd hereby applies for an Order granting Default Judgment against the Defendant SUSAN

27

28 Page of 13
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FALL1NI The Application 1w based upon the attathed memorandum of Points and Authorities the

attached exhibits and any testimony the Court will accept at the hearing on this matter

DATED this t/ day of June 2010

ALDRICH LAW FIRM LTD

4tLt.at0Lt
JqkIfi Aldrich Eq
NadaBarNo 6877

1601 RainbowBlvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorney for Plaint ff

10

NOTICE OF MOTION
11

TO Defendant Susan Fallini

12
TO Harold ICuehn attorney for Defendant

l3
PLEASE TAKENOTICE that the undersignedwill bring an Application .forDefault Judgment

15

for hearing before the above entitled Court on the day of 2010 at the hour

of _m or as soon thereafter as connsel may be heard

16
PAlED this day of June 2010

ALDRICh LAW FIRM LTD
18

19 _____________
J4Yin Aldrich Esq

20 $evada.Bar No 6877

1601 Rainbow Blvd Suite 160

21 Las Vegas Nevada 89146

702 853-5490

.22 Attorney for Plaintff

23

24

25

26

27
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MEMORANDUM OF POINTS AND AUTHORITY

STATEMENT OF PACTS

The Subject Incident

Michael David Adams was born on May 10 1972 He was the only child of the marriage between

ludith and Tony Adams Michael was an extremelyloving child and grew into an extremely loving man

Michael worked as staff geologist for Southern California Cleotechnical Inc making approximately

$45000.00 per year plus benefits

On July 2005 around 900 p.m Michael was lawfully driving his 1994 Jeep Wrangler bn SR

10 375 highway in Nyc County Nevada At that time and place Hereford cow suddenly appeared in

11 Michaels travel lane blocking his path Although Michael was...driving at lawful rate of speed it Was

12 not possible for him to avoid colliding With the cow and he hit it head-on Michaels Jeep rolled over

13 and left the paved highway Sadly Michael died .at the scene

14 Defendant was the owner of the cow which was in Michaels travel lane and caused his death

15 The cow was many miles away from the owners ranch at the time of the incident Further the defendant

16 had taken no precautions to keep the cow from the highway where the collision occurred including

17 failing to put florescent tag on.thc cow so it would be visible at night As direct and proximate result

18 of Defendants negligence Michael was killed

19 Procedural History

20 On or about November 29 2006 Plaintiff filed lawsuit in Clark County Nevada Defendant

21 SUSANFALJ4NI was duly served with cqpy ofthç Summons and Complaint on March 12007 and

22 an Answer and Counterclaim seeking to recover the value of the cow were filed on March 14 2007

23i
The case was later transfened to Pahrump Nye County Nevada

24 On October 31 2007 Plaintiff submitted interrogatories to Fallini Those interrogatories were

251 never answered Adams also submitted requests for admissions and its first set of requests for production

26 of documents on October 31 2007 Pursuant to Requests for Admission that Defendant never answered

27 Defendant admitted the following

28 Page3of 13
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That Defendants property is not located within open range

That Defendant is the owner of the cow that is mentioned in the Complaint on file herein

That it is the common.practice of Nyc County ranchers to mark their cattle wlth reflective

or luminescent tags

That the subject cow was not marked with reflective or luminescent tag

That the subject cow crossed fence to arrive at the location of the subject accident

described in the Complaint on file herein

That Defendants cattlehavo pttviOusly been involved in incidents with motor vehicles

on the roadway

10 Ii That Defendant does not track the location of her cattle While they are grazing away from

11$ Defendants property

12 That Defendant does not remove her cattle from the roadway when notificd that the cattle

13 are in roadway

14 That the subject cow was not visible at night

15 10 That Defendant was aware that the subject cow was not visible at night prior to the

16 incident that.is the subject of the Complaint on file herein

17 .11 That the subject cow was in the roadway of SR 375 at the time of the incident that is the

subject of the Complaint on file bein

19 12 That the ubjcct cows presence in the roadway of SR 375 was the cause of the motor

20 vehicle .accidentthat is the subject of the Complaint on file herein

21 13 That Defendant did not know the location of the subject cow at the time of the incident

22 that is the subjcct of the Complaint on file herein

23 14 That the presence of reflective or luminescent tag onthe subject cow would have made

24 the subject cow visible at the time of the inçidentthat is the subject of the Complaint on

25 file herein

26 second set of requests for production of documents were submitted to Fallini on July 2O08

27 requesting information as to Fallinis insurance policies andlor carriers that may provide coverage for

Page4of 13
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damages that occurred as result of the incident

Defendant Fallini never responded to any of these requests To date Defendant Fallini has not

produced any responses of any kind to Plaintiffs written discovery requests Despite an extension

requested by Plaintiff and granted by the Court the discovery period has lapsed without any responses

being provided by Defendant

On or about April 2008 and again on May 14 2008 with Certificate of Service Plaintiff

filed Motion for Partial Summary Judgment Defendant did not oppose that motion and the Court

granted that Motion on July 304 2008 Notice of entry of the Order Granting Plaintiffs Motion for

Summary Judgment was served on Defendant on August 15 2008

10 Plaintiff attempted to amicably resolve the discovery dispute.and obtain copy of Defendants

11 applicable insurance policies but to no avail On February 242009 Plaintiff sent letters to Defendants

12 counsel seeking responses to the discovery

13 Plaintiffs counsel Mr Aldrich has attempted to discuss this discovery issue with Defendants

14 counsel Mr Kuehn as well On or about March 2009 Plaintiffs counsel contacted the office of

15 Defendants counsel Mr Aldrich was informed that Mr Kuehn was not available Mr Aldrich left

16 message with Mr Aldrich phone number and asked that Mr Kuehn return the call No rethrn call ever

17 tame

18 On March 18 2009 Mr Aldrich again contacted the office of Mr Kuehn Mr Aldrich was

19 informed that Mr Kuehn was not available Mr Aldrich lefta message with MrAldrichs phone number

20 and asked that Mr Kuehn return the call No return call ever came

21 On March 232009 nearly.nine months after propounding the discovery and more than year

22 ago Plaintiff filed Motion to Compel Defendants Production of Documents including information

23 regarding any insurance policies that may provide coverage for the incident as contemplated in the

24 Plaintiffs second request for documents This motion was heard on April 27 2009 The Defendants

25 attorney Mr Kuehn attended the hearing Mr Kuehu did not oppose themotion to compel and agreed

26 ktt the hearing it was warranted Mr Kuehn prcvided no explanation as to why Defendant failed to

27 respond to all discovery requests Mr Kuehn agreed sanctions were warranted however he disputed the

28t Page5ofl3
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amount of sanctions Tlth Honorable Court granted the Motion to Compel and awarded John Aldrich

Esq $750.00 in saiictions for having to bring the motion Notice of Entry of Order on the order

granting the mOtion to compel.was entered on May 182009 It was served by mail on Defendant on May

14 2009 Defendant never complied with the Order

On June 2009 Plaintiff filed Motion to Strike Defendants Answer and Counterclaim due

ito Defendants complete failure to comply with discovery requests and this Courts Order The

Defendants counsel again attended the bearing and again provided no explanation as to why Defendant

failed to respond to all discovery requests but stated Defendant would comply with discovery reqUests

This Honorable Court denied Plaintiffs Motion to Strike based On Defendants counsels promises to

10 comply This Honorable Court did however order Defendant to comply with the Order granting

11 Plaintiffs Motion to Compel and to .respond to Plaintiffs discovery requests by July 12 2009 or

12 iDefendants Answer and Counterclaim would be stricken The Court also ordered Defendant to pay

13 $1000 sanction

14 Defendant still did not comply with the Courts Order and failed to respond to Plaintiffs

15 discovery requests On August 312009 Plaintiff brought an Ex Pane Motion for Order to Show Cause

16 Why Defendant Susan Fallirii Her Counsel Should Not beHSd in Contempt The Court issued an

17 Order on Plaintiffs Order to Show Cause dated October 2009 that Susan Fallini must produce all

IS documents responsive to Plaintiffs discovery requests by October .122009 The Courtfurther ordered

19 that if Defendant did not supply the requested infotmation by October 12 2009 Defendants counsel

20 would be held in contempt of court and would be fined $150.00 day beginning October 13 2009

21 Further this Court ordered that if the requested information wasnot provided by October 12 2009 the

22 Court would strike Defendants pleadings in their entirety

23 On Novamber .6 2009 an order was entered Striking Defendants pleadings Because

24 Defendants Answer has been stricken all the allegations of the Complaint are deemed to be true

25 To date Defendant still has failed to comply with the orders of this Honorable Court and respond

26 to PlaintifFs discovery requests However Mr Kuehns partner Thomas Gibson Esq has notified

27 Plaintiffs counsel by phone and by letter that there is no insuranCe available Despite providing this
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information Defendant still has not technically complied with the Courts Order As of the date of this

Application Defendant and/or her counsel owes more than $35000 for not complying with this Courts

Orders

On November 2009 the Court entered its Findings of Fact Conclusions.of Law and Order

striking Defendants Answer and Counterclaim and directing the Court Clerk to enter Default against

Defendant Susan Fallini Oh February 2010 the Clerk of the Court entered Deftiit against

Defendant

Despite repeated requests Defendant continued to fail and refuse to provide insurance

information or response that Defendant had no insurance Consequently Plaintiff was again forced

10 to bring yet another Ex Parte Motion for Order to Show Cause Why Defendant and Her Counsel Should

11 Not Be Held in Contempt The Order to Show Cause was granted and another contempt hearing was

12 held on May 24 2010 Neither Defendant .nor her counsel Harry Kuehn appeared at the hearing

13 .joweier Thomas Gibson Esq the law partner to Mr Kuehn appeared atthe hearing Following

14 argument by counsel thc Court made substantial findings of fact and conclusions oflaw The Court also

neld Mr Kuehn in contempt yet again held Defendant and her counsel in contempt of court and

16 sanctioned them additional $5000400 Further the Court again ordered Defendant to provide the

.17 information that had been ordered hn several prior occasions and imposed $500.00 per day sanction

18 beginning June 2010 if Defendant did not respond as ordered

19 Defendant has not responded to the discovery but Mr Gibson has advisedPlaintiffs counsel that

20 Defendant has no insurance that is applicable to this case Plaintiffs counsel has.requested something

21
1in writing signed by the Defendant tp that effects but has not..received anything to date

22

23 ///

24///

25 ///

26 f/i

27
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LEGAL ANALYSIS

Pursuant to NRCP 55 the Court shoul4 çner defaultj udgment against Defendant Further NRS

41.085 provides for the recovery of various types of damages by both the estate and heirs

NRS 41.085 fleirs and personal representatives may maintain
action

As used in thu section heir means person who under the

laws of thisState would be entitled to succeed to the separate property

of the decedent if the decedent had died intestate The term does not

include person who is deemed to be killer of the decedent pursuant

to chapter 41B of NRS and such person shall be deemed to have

predeceased the decedent as set forth in NRS 41 B.3 30

10 When the death of any person whether or not minor is caused

by the wrongfbl act or neglect of another the heirs of the decedent and

11 the personal representatives of the decedent may each maintain an

action for damages against the person who caused the death or if the

12 wrongdoer is dead against the wrongdoers personal representatives

whether the wrongdoer died before or after the death of the person

13 injured by the wrongdoer If any other person is responsible for the

wrongful act or neglect or if the wrongdoer is empLoyed by another

14 person who is responsible for the wrongdoers conduct the action may
be maintained against that other person or if the other person is dead

15 against the other persons personal representatives4

16 An action brought by the heirs of decedent pursuant to

subsection and the cause of action of that decedent brought or

17 maintained by the decedents personal representatives which arose out

of the sante wrongibl act Or neglect may bejoined

l8
The heirs may prove their respective damages in the action

19 brought pursuant to subsection2 and the court or jury may award each

person pecuniary damages for the persons grief or sorrow loss of

20 probable supports companionship society comfortand consortium and

damages for pain suffering or disfigurement of the decedent. The

21 proceeds of any judgment for damages awarded under this subsection

are not liable for any debt of the decedent

22

The damages recoverable by tje personal representatives of

23 decedent on behalf of the decedents estate include

24 Any special damages such as medical expenses which the

decedetit incurred or sustained before the decedents death and funeral

25 expenses and

26 Any penalties including but not limited to exemplary or

punitive damages that the decedent would have recovered if the

27 decedent had lived
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but do not include damages for pain suffering or disfigurement of the
decedeut The proceeds of any judgment for damages awarded under
this subsection are liablefor the debts of the decedent unless exempted
by law

NRS41.085

Plaintiff seeks the following damages

Grief and Sorrow Loss of Probable Snoport Coxnpanionship.Socfejy4 Comfort and Consortium

Michaels parents Judith and Tony Adams have written letters to try and give the Court an idea

of how Michaels loss has affected their lives Michael was an exceptional son and person Plaintiff

respectfiully refers the Court to the statements of Judith and Tony Adams attached hereto as Exhibits

10

tand Mr and Mrs Adams Will also be present at the prove-up hearing should the Court determine one

is needed Needless to say the loss of Ms Adams only son cannot be compensated by monetary

12

remuneration because he was pticcless to her Nevertheless Judith Adams requests $2500000.00 for

13

grief and sorrow and loss of probable support.cornpanionship society4 comfort and consortium

Lost Earnings
14

Michael was 33 years old when lie died He was making approximately $45000 per year plus
15

benefits at the time of his death Plaintiff retained Dr Terrenee Clauretie to opine regarding Michaels
16

lot earnings Dr Clauretie Opined that Michael would have earned at least $1640696.00 during his

17

lifetime ifhe had not been killed by Defendants cow Plaintiffs Expert Witness Designation attached

hereto asExhibit

19

aedonie Damages

In addition because of Michaels death there has been substantial loss of support to Which Ms
21

Adams and/or Michaels estate is eptitled including hedorhc damages Hedonic damages have been

specifically recognized by toe Nevada Supreme Court In Banks Sunrise Hospital 120 Nev.822 102

.3d 52 2004 the Nevada Supreme Court noted that monetary remedies awarded to compensate

24

njurcd persons for their noneconomic loss of lifes pleasures or the loss of enjoyment of life IiL

Quoting the Supreme Court of South Carolina the Court explained how hedonic damages are different

26

from damages for pain and suffering

27

28
Page9of 13
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An award for pain and suffering compensates the injured person for the

physical disØomfort and the emotional response to the sensation of pain
caused by the injury itself Separate damages are given for mentalangüish
where the evidence shows for example that thó injured person suffered

shock fright emotional upset andlor humiliation as the result of the

defendants hegligence

4f
On the other hand damages for loss of enjoymentof life compensate for

the limitations resultin from the defendants negligence on the injured
persons ability to barticipate in and derive pleasure from the normal
activities.of daily life or for the individuals inability to purSue his talents
recreational interests hobbies or avocations

quoting Roan Blackwell 541 S.E.2d 242244 S.C 2001

Michael has been deprived of.so muh life As his parents have noted he will not have the

opportunity to marry or experience the joys that come with that sacred institution Michael will never

10

have the opportunity to father chi1dren no witnessing his childs first words no kindergarten graduation

11

no coaching little league Finally while some might consider elderly parents burden it is clear that

12

Michael would have viewed his parents aging as an opportunity to tenderly give back to his parents some

13

of the love thcy had shown him during his short life Michael will not be able to partIcipate in so many
14

the things that really matter in life

15

Hedonic damages are difficult to measure because so many of the things listed above are priceless

16

I.e they are nearly hnpossiblt to value in monetary terms Although expert witness testimony regarding

17

uedonic damageS is permitted Banks expert testimony is not necessary Despitç the fact that expert

18
.estimony is not necessary4 the Banks court discussed the expert witness in that case and those comments

l9
are instructive here

20
The expert in pjjç examined the value of hedonic damages using two methods the survey

21
method and the Wagerisk method Using these methods the expert opined that the tangible value

22j

persons life is somewhere between $2.5 million on the low end4 $8.7 million on average and

23t

1iteral1y priceless i.e impossible to value on the high end Noting that the defendanthad appealed

24

he district courts decision to allow the expert to thsftf at trial the Nevada Supreme Courtheld that the

25

.xpcrt testimony was proper
26

271
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The expert Banks was analyzing the life of 52-year-old manwho was left in vegetative state

following surgery in this case Michael was 33 years old at the time of his death Clearly Michael was

wonderful human being who would have enjoyed fulfilling life with deep relationships

Unfortunately due to the Defendants negligence none of that can ever come to be Consequently

Plaintiff requests $5000000.00 in hedonic damages

Fuuera Qther Related Eypenses

Plaintiff incurred the following additjonal expenses fpliowing Michaels death

Cremation expenses Exhibit $2153.14

Additional expenses see Memo of Costs $3035.71

10 IlL

.11 CONCLUSION

12 Based on the evidence set forth above3 and to be presented at the prove-up hearing the Plaintiff

13 is entitled to Default Judgment as follows

14 On the Cause of Action allcged in the Complaint for an award of damages against Defendant

15 Susan Fallini as follow

16 f//

17 1/

18

19u//l

20I//

21//I

22

23

24 Iii

25

26

27

28 Page 11 of 13
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Grief sorrow loss of support etc $2500000.00

Lost earnings $1640696.00

Hedonic damages $5000000.00

Attorney fees reasonably incurred $50000.00

Sanctions already levied against Defendant $35000.00

Funeral and other related expenses 88.85

TOTAL JUDGMENT SOUGHT $9230884.85

For such further relief as this Court deems appropriate

Plaintiff so mbves this Honorable Court

10 RespectfLilly submitted this ZUday of June 2010

ii ALDRICH LAW FIRM LTD

13 _________
J$hn Aldrich Esq

14 /J4evadaBarNo 6877

1.601 Rainbow Blvd Suite 160

15 Las Vegas Nevada 89146

702 853-5490

16 Attorney for .Plain4ff

17

18

20

21

.22

23

24

25

26

Plaintiff will provide the exact amount at the time of the prove-up hearing Plaintiff expects

27 the actual amount.due will exceed $35000.00

28
Page 12 of 13
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CERTIFICATE OF SERVICE

HEBY CERTIFY that on thcy of Jun 010 mailed copy of the

APPLICATION FO1 DEF4ULT JUDGMENT in sealed envelope to the following and that postage

was fUlly paid thereon

Harold Kuehn Esq
Gibson Kuehn

1601 Basin Avenue Suite 101

Pmp NV 89060

Attorney for Defendant/Counterclaimant

Katherine Barker Esq
10 Law Officeof Katherine Barker

701 Bridger Aye Ste 500

11 Las Vegas NV 89101

4ttorney for Gounterdefendant

12 Estate of Michael David Adams

16

17

18

19

20

21

22

23

24

25

26

271

281 Pg13of 13
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6/i8/10 jY1D 2167 FAX

Judith Adams
6162 Rosenary Dr

Cypress CA 90830

04/09/2010

Ills hard to ut Into words the relationship that had with Michael He was my
only child and we werevery close He was warm funny1 smrtand loving

When heno longer Owed at home he called alrnostevery day and ended each

call with h1 .lbve you.1 He visited fretuently and never left without kiss

goodbye Npt day goes by that dont think about him and even now almost

five years efter his death it is hard to talk about him with crying dont think

mother could have asked for more wonderful son

14o One can fmagin what it is like to lose and only chd Newer to.see that child

again neverto see him happily married never to know the Joy of grandchildren

for know that Mike loved children end wanted to have them one day He had

even chosen some favorite names No can know how difficult it is to answer the

question do you have any children Not only was Michael my only child he

was my motters only grandchild Mike was very close to her and although she

lived in Arizoha Mike called her frequently visited often and never otgot to send

cards on her birthday and Mothers Day At the time he died she was 87 years

old and in trail health st made the decision not to tell her was grateful that

she had failiniki vision due to macular degeneration and could not see the pain on

my face or th tears in my husbands eyes when she asked about Mike4 Since

we visited aithost every two months went throUgh this agony for long time

Each time would have to invent some new reason for Mikes failure to call or

write This diMness was only alleviated when her memory began to fade in 2006

Thankfully she werit to her death last year without having to sUffer the knowledge

of our loss

8esde the
enptionai

strain have suffered losing Mike there is physical pain

as well It can be described as stress cardiornyopathy It feels as though there is

hand eiutchihg your heart and slowly squeezing it

In thinking ab9ut my mpther know that having child to help her as she Orew

older was great comfort and realize that will not have this help and support in

the luture Tt4 has necessitated making choices and decisions now knowing

that may be
1i1

alone at Some time in the years ahead All the frSds in the

woilci are not substitute for family

Mike provided emotional support when his Dad suffered heart attack in 1992

He came hum4 from Sn Diego and vies at my side in the hospital This allowed

us take
turn9 sifting by my husbands bedside During thistirne Mike patiently

read the newspaper out loud whether Tony was conscious or not
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The number of ways that Mike helped us would be toO many to urn If there

were chores that were too physically difficult fot my husbnd or Mike wa there

Since Mike had cell phone long before did ha patiently showe me how to use
all the features If we went out of town Mike tOok care of the hou made sure

the plants were watered and that everyfhlng was safe

It would be almost impoasible tq state how my life has changed si ce his death

can say that my oUtlook Is so different In the past when was shpping or

traveling mIght want to buy something with the thopght that this Gould be

something that could pass along to Mike or grandchikjren Now stop and thInk

what possible use would have for this item as it repreants some hlng someone
will just toss out in the end It is even difficult attimØs to be aroun friends and

hear them talk about their children and grandchildren

As difficult as Mikets death was for me the effect on my husband as even mo
profound For many months after his death tried to be exceptior4lly careful not

to talk about Mike too much and be mindful not to cry in his preseripe For long

time grieved in sOlitude It was so extremely hard to see the
palnion my

husbands face and tried to alieviato this by tellihg him that Mike would.be so

upset to see us in such sorrow My husband and have the same octor and

each time visit the doctor he would askme how Tony is doing amps he has

seen the physical and emotional changes that have affected him To give you

just one exampIe about three years ago the doctor suggested that Tony have

defibrillator implant due to his heart condftion Tony vehemently refused each

time the doctor talked tO him know that the reason for
hIsrefusailis

that his will

and desire to live seriously diminished after Mike died It was only fter suffering

coronary arrest last November that he agreed to the implant Even now when

know that he hafleen thinking about Mike he asks me ...why did call the

paramedics

can say tha things sinS know thai Mike and his Dad had vert dose and

1ovln relaThmship. When Mike went away to college in 1990 my h4band was

disconsolate Fortunately Mike was only 100 miles from home and Se home

often If they both had cell phones at that time they would have taIkd

constantly When Mike joined the Maims Reservesin 1991 the knowledge that

we would not see or talk to Mike for the 12 weeks of basic training as almost

too much for him to endure Mike did write as frequently as he could and wrote

to him every day

LOtTz a2tM ortsT/00

6OUtJ
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To help you understand why we feel this way about Mike is not ly because he

was our child but It is but it about the person he was Invite you go to Mikes

vvebsite ldav1dadams.aet and read the remarks from is friends

Mike was loved not only by his family but by all those whose lives touched

When held celebration of Mikes life several weeks after his death the staff

at Mikes favorite local restaurant one that he went to when ever was home

had plaque made in honor of their favorite patron to this day It Jiangs on the

restaurant wail Each year on his birthday large crowd gathers t$
celebrate

On the website you see reference to the annual chili cook off Thii was an event

that he convinced his friends to enter and in his memory they still articlpate in

each year You will also see that two of his very best friends namd their first

child Michael To this day there are still many stories Ihat ifiends tce to share

with me

realize that If you check his website you will note that Mike had an older half

brother tn iove and bond the two shared was remarkabie Aitho gh there

year difference Th their ages they always very close interestingl Mikes

friends became his brothers friends and his brothers friends becar Mikes

could not evu begin to descdbt how Tony Jr has dealt with the loqa To this

day it is Impossible not to cry when we talk about Mike .1 dont wan to minimize

the reLatcnshIp that my stepson and have nor the relationship that ha has with

his Dad It is just that the relaonship that we alt had with Mike waq on whole

different level And although my stepson says that he will be there fpr me know

that he has his own Iif and.family And although know that he als$ loves hl

Dad and me it still can not replace the loss of our Michael

tYd QO GSA oi/9T/9O
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Anthony Adams

6152 Rose aryDr

Cypress 90830

04/09/20 10

You would ave to be father and lose son to know the grief and depression

you feel Mt was my son but he was also mybest Thend I-Is would call ten

times during Laker game to discuss what the teart was doing wrong or call just
tO discuss article he had read Which he thought might be of intert to ma
Our discuasi would range on so many different subjects as Mike had lot of

different inte sth and will miss our tonversations and his discovery of new

things that happening every day Mike liked gadgets as do and any new
invention waç sure to be in his coliectiort can not use myIPhone without

thinking how
1mich

he would have loved it

Irs strange II4 evetything look at seems to remind me of Mike whether its the

barbeque whre he enjoyed.cooklng or the bird house that caught him putting

up for my blrtlday Mike liked to surprise me with the simple things On our last

Fathers Day 4e had dinner together at restaurant where Mikes friend was the

manager and course the service was excellent Yes Mike had many friends

arid not
hotiday

goes by that one of them does not osil

It is had to se young camily with children and know that you wont be sSng
any grandchild en All the items that l.saved to pass on to Mike and all the toys

thathe held or to to pass onto his children have lost their value and have no

meaning to me Some day hope to be able to walk Into his room without tears

in my eyes but dont See that happening any Ume zoon

They say that heals all wounds but whoever said that did not lose son like

Mike
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DOW
John Aldrich

Nevada Bar No 6877

ALDRICH LAW FIRM LTD
3654 Rancho Drive

Las Vegas Nevada 89130

702 853-5490

Attorneys for Plaint fft

THE FIFTH JUDICIAL DJSTRICT COURT
ThE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539
ADAMS individually and on behalf of the Dept 2P

10 Estate

11
Plaintiffs

In vs
SUSAN FALLINI DOES I-X and ROE

13
CORPORATIONS I-X inclusive

14 ________
Defendants

SUSAN FALLINI

16
Counterclaimant

17
vs

Estate of MICHAEL DAVID ADAMS
18

by and through his mother JUDITH

ADAMS individually and on behalf of the
1t

Estate

20
Counterdefendants

21

22
PLAINTIFFS DESIGNATION OF EXPERT WITNESSES

23
TO SUSAN FALLINI DefendantlCounterclaimant

24
TO HAROLD KUEHN ESQ attorney for DefendantfCounterclaimant

25
TO KATHERiNE BARKER ESQ attorney for Counterdefendant Estate of Michael David

26 Adams

27
COMES NOW Plaintiff Estate of Michael David Adams by and through his mother Judith

28
Adams by and through her attorney John Aldrich Esq of ALDRICH LAW FIRM LTD his

attorney of record and hereby submits his initial Designation of Expert Witnesses pursuant to NRCP

109
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Expfljit

Terrence Clauretie Ph.D C.RA
3741 Lyle.Lane

Las Vegas NV 89120

Dr Clauretie is professor of finahee at the Univrsity of Nevada Las Vegas Using the

Wage and employment data from his employer Southern California Geotechnical 2003 to 2005

Standard worklife tables for persons in the technical and related support occupations 2008 Annual

Report of the TrusteeS of OASDI for future growth in earning capacity Interest rates on United

States Treasury securities to discount future losses to present value aM fringe benefit rates

published by the United States Department of Labor Dr Clauretie estimated the lifetime earnings

of Mr Michael Adams subsequent to his death in July 2005 Dr Clauretie report of his findings

is attached as Exhibit

Dr Claureties CV is attached.as Exhibit Exhibits and contain Dr Claureties

list of testimony and depositions and his fee schedule

Documents

Exhibit Description

Report prepared by Terrence Clauretie Ph.D. CPA dated Deceniber 222008
regarding his findings after reviewing employment records. 16 pages

Dn Claureties CV pages

Dr Clauretie Trial Deposition Testimony List pages

Dr Claureties Fee Schedule page

The following individuals are anticipated to testify as Plaintiffs experts at

the trial of this matter regarding their involvement in Plaintiffs accident Said individuals are

expected to testify as tQ the injuries.Plaintiff Michael David Adams sustained in the sub ject incident

the diagnosis ad prognosis and as to the authenticity and genuineness of their medical records and

billings as well as to the reasonableness of the mtdibal charges incurred herein

Ncvada Hjghwav PatrpJ

Trooper Scott Simon 6399 Primary Investigator

Page of

10

11

1.2

13

14

15

16

17

18

19

20

21

22

23

24

25

27

28
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Trooper Guy Davis 6485 Assisting Officer

Trooper Bill West 6648 Assisting Officer

Nye County Sherifrs Department

Deputy Duane Downing Deputy Coroner

This witness is also expected to testify as to the cause of Mr Adams death his

injuries and the time of his death

pters Funeral Home
Dean Glasford

Marshall Davis

Plaintiff expressly reserves the right to utilize any and all witnegses identified In Defendants

10
Expert Witness Designation for proper purposes

Plaintiff eApressly reserves the right to supplement augment modify reduce or otherwise

11

alter these designations forpurposes of identifying rebuttal and/or impeachment witnesses

13 DATED this day of December 2008

14 ALDRICH LAW FIRM LTD

15 LA 24L
16 7john Aldrich

Nevada State Bar No 6877

17 3654 Rancho Drive

Las Vegas Nevada 89130

18 702 8535490

702 853-5491 fax
19 Attonteysfor P1aintff Judith Adams

20

21

77/
22

/1/
23

/1/

24

25

26

27

28

Page of
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CERTIFICATE OFMAILING

hereby certif that on this day of December 2008 service of the foregoing

PLAJNTIFPSDESTGNATION OF EXPERT WITNESS was made this date by depositinga true

arid correct copy of the same for mailing in Las Vegas Nevada addressed to

Flarold Kuehn Esq
Gibson Kuehri

1601 Basin Avenue 101
Pahrurnp NV 89060

Attorney for Defendant/Counterclaithant

Susan Faliini

10 Katherine Barker Esq
Barker Law Office

11 70lBridgerAveSte.500
Las Vegas NV 89101

12 Attorney for Gounterdefendanc

Estate of Michael David Adanrs

_____________
enipthyŁe of thR1CH LAW F.M LTD

15

16

17

18

19

20

21

22

23

24

25

26

27

Page of
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REPORT ON THE LIFETIME EARNINGS OF
MR MICHAEL ADAMS

TERRENCE CLAURETIE
DECEMBER 22 2008

ASSIGNMENT

have been asked by Mr John Aidrith to estimate the lifetime earnings of Michael

Adams subsequent to his death in July 2005

MATERIALS RELIED UPON

For this purpose have relied upon the following

Wage and employment data from his employer Southern California Geotechriical

2003 to 2005

Standard worklift tables for persons in the.technical and related support.occupations

2008 Annual Report of the Trustees of OASDI for future growth in earning capacity

Interest rates on United States Treasury securities to discount future losses to present

value

Fringe benefit rates published by the United States Department of Labor

114



CALCULATION OF LIFETIME EARNINGS

Table one shows the calculation in this case At the time of his death Mr Adams was

earning $45000 annually and had the typical fringe benefits 23% by United States

Department of Labor estimates The lifetime earnings begin in the month of his death

and continue for his workJife expectancy age 60.62 The growth in earnings assumed

to be 3.7% annually based on information from item above The discount.rate is four

per cent annuafly based on iteth number .4 The present value of the lifetime earnings is

$1640696

COMPENSATION

charge $350 per hour for non-testimony work and $450 for all testimony have

allocated two hours to this
report and have attached an invoice

TTA tHMENTS

In addition to materials relied upon have attached

Current CV

Testimony history
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Southern California Qeotechni cat

_______ _____ .2

CONFIDENTIAL EMPLOYEE SUMMARY

name Michael_D1_Adams ii.o.b 1972-05-10 sex

5.5 number

hire date

545-53-7622 citizen yes

2003-07-16

ft5eMs$rIai3r$GaM 2$7 9L tci- Bt/t rc
Seal Beach CA 90740

address

telephone p62 673-4935 license CA A4031 957

marital Single spouse other dep
in ernOrgency notify

addres

Anthonyd fathfl ..

ei 52 Rosemary Dr

Cypress CA 90630 ..
telephone 714828-6997

group insurance
ElIgible 09-16-03

profit sharing Elig 1/1/2005
other

STATUS

DATE POSiTION PAYRATE
EROM TO

2003-07-16 .O9Lb-
..2cv41---07-/8 1z-5Ez

Staff GeoIogit

.z/
tq

AMOUNT
$3800b

1il flt
.451-c

jeer

baCbstn- Othriec/Dz/t lAs i__i

Updated 7/17/03
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ACCOUNT DISTRIBUTED For use wit/i 40 plans only

Entire Accoupt

Entire Account

JZJ Entire 4ccoijnt

Entire Account

ft4 il/ad OWGt UI SVS fliumrr crrnr 94 QP-33/052S-0504 05104 04/0468

Qual fled Retirement Plan

APPLICATION FOR DISTRIBUTION From Qualified Retirement Plan

Please read the important inJbrmatton and instruclions on i/ia following pages

GENERAL INFORMATION

Name of Plan iuthun iQta hS ckchigiiy.Jne QthRevtpLL t4Ji
PlanNumber _______ ____________
Name of Employer _So uVuLQifl Cg\i 161

Address 2400 tC1 V1CAJC IC

city ______ ____ State____________ ________ __________

Name otvUrticipent
b_ftdflZ_f_.

Vested Hours Worked During Plan Year

Complete the following section for the individual requesting the payout

Name _________
ft at ths

OWVC-PjFlame _____________________________________

City CCjpIe5S
Sooial Security Nc 35 2_H -tt nD

2Et9
Date of Birth

cS/lot 1-

5-FS-5-11pfl

State Zip
OQQ C3

Telephone

Normal Retirement Age

Hardship Loan

ISTRThUTION

Disability Qeath
Disbursemept 7fpermitisdbypla

REASON

Termination of Employment

Othbr Date of Event

Plan Termination

6ingle Soot Cash Payment Amount ________________________________
SIThIeS

Installment Payments In.the fall owing monner Monthly Quarterly Semiannually Annually Other__________

Commencemant Date _________________ Aiptmt

Required Minimum Distribution .Antount ____________________._________ For Tax Year _________________________

is yOur spouse mare than .10 years younger than you and is he Or she yoUr sole beiiefieiary for the entire calendar year

Yes L1 No

If yes the joint life expectancy of you and your spouse i%calculated will be nsed if no the Uniform Lifetime Table svill be used to

calculate the Required Minimum Distibutiun

EJ Qualified Joint Ond SunŁivor Atinuity Jfpthrmitted ljNail Addilional documentation requii-ed contact your plan adminisrrtnor

Direct Rollover of Eligible Rollover Distribution to Check one iRA 0403a Plan 0457b Plan

Seethe nstruclions on the following page Quaified Plan 0403b Plan

Specify new plan or complete and attach theDirect Rollover Request form _______________________

Other _____ ________

Specify inresurmnts to he liquidated or other special instructions

EmploYee 401 Ic Contributions

Matching Contribution

Employer Profit Sharing Contribution

OOther _____ ________________

Ds
0$-

Os
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Performance Review

Employee Name jfflt4 Title 1cfE âLpb\51

Reason for Review ._____ Date 05

Reviewed by ._GAJ.gI_

Current Salary per New Salary per
...\C._

effecthe
o7

The purpose of this evaluation is to achieve th following

Evaluate Review the empioyes recent perIormance relative to goals set during the previous review and

relative to the employers expectations

Cornrruinlcate The supervisor and employee communicate openly and honestly aboul the employees

performance

set Goals The employee and supervisor establish mutually agreed upon goals for the employees future

progress and development

Position Objectives and Responsibilities _____ ___________________________________

Review of Ooals ÆndforObjectives Established at Previbis Review

Oi it
CbLtIxt tJ swiWC

______________________________________

Goalj EE1J1LJSbt4F CIC1C 1MjvJ WEe

ResuIt$WL SEi vPJ rrtrJt

GoaiLLQfl3 ç44T /N IZVcIt fl

ResuitLI\JWt2jJjfltY- t0 W33SV

Goal_________________________________________________________________________

ResuItL__._

Goal__ ________________________________

Result__________
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If selecting an HMO you must select Primary Medical Group PMG or an Independent Practke Association IPA
If you are selecting an IRA please select Primary Care Physician for each eprollingfamily member and list them by number

below in Section 3A

HMO plan PMG or IPA Medical Office Number Are you currently patient of this facility Yes No

DENTAL COVERAGE SELECTION If group has elected Dental Coverage Check only One Dental Plan

High Option PPC Dental NetS- Yoçt must.secct Dent Office No 10 La cl Il

Star -cird Option PPO Blue Cross Dental SeIectHMO You must select Dental Office No Oental Office No

Basic Option PPO
Fee 4orservicedentr.J c/emgu jssubstituted if them ember is outside of PPO dental service area

OPTIONAL DEPENDENT LIFI INSURANCE Available only if offered by employer

DYes ONo

SUPPLEMENTAL liFE INSURANCE AvaIahle only if offered by employer

19 Yes No Amount $15000 ci $25000 $50000 $ioo000

EMPLOYEE INFORMATIONMust be completed by employee

New group auo1rnen NeW hire COBRA COBRA/Cal-COBRA Effective Date

Family addition Chnge of coverage CaI-COBRA

Late nroliment tJ Other

Cal-CD8PA applicants must submit fIrst months premium

Last Name First Name

Home Address P.O Box not acceptable unless rural P.O Box At No

Icc tit.

City fl State

Marital Status

Single OMarried

Tot D9pendents

.Eo9O

Social Security No

SlsjIIcltj9l t2
Spouses Social Security No

ZIP Code Home Phone No

CJ .t ç-çj
Hire Date MM/LD/VY Enipioyer t4arrie Occupation/Job Title Part time

of Hours Worked

per Week
Full time

Bu mess ne 14o Salary Required
Hourly

Life Insurance Beneficiary Last Name First Ml Relationship

.cJLbTI\.Q1_ .kSj1
Language Choice fOprianall Origin Optional

Enlish Spanish Chinese Korean jjt Caucasian BlacklAfiican Anirrican Hispanic Chinese Korean Native Americars Other

MFEAP2-S0 1012002 3345 12/02 01

2-50 Small 61oup EmployeeApplication
Blue Cross Dental Net and Blue Cross Dental SelectHMO and all medical

pioducts except Blue Cross Basic PRO Blue Cross Saver PPOand

Adyabtage PRO offered by Blue Cross of California.$lue Cross PRO and

FF5 Dental Blue Cross Basic PRO Blue Cross Saver PPO Advantage PRO
Life and ADD products offered by BC Life Health Insurance Corripany

fl

Small Group Services

8iie Cross of Callfornl

P.O Box 9062

Oxnard CA 9303 19052

www.bluecrossra.com

INSThUCTIONS

You the employee must complete this application You are solely responsible for its

accuracy and completeness

All questions must be answered In full or th applcation may be returned to you resulting

in delay in processing

Type or print clearly using blue or black ink

COVERAGE Please verify Mth your employer Which plans arq oVa liable

MEDICAL COVERAGE SELECtION Check only one Medkal P1 on

Basic PPO PRO $40 Copay Premier PPO.$20 Copay

Saver PRO $l PRO $30 Copay Premier PPO $10 COpay

Advantage PRO $25 Copy

Group No

High Deductible EO
Saver HMO

DHMO 100%

spouse includes domestic partner ONLY if your employer has elected that coverage If coverage is available domestic partner enrollment

requires subr.iissivn of iqned ana notarized Domestic Partner Affidavit or If applicable copy
of valid Declaration of Domestic

Partnership filed with and stamped by the Secretary of State of california
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Life and Worklife

Expectancies

Htigh Richards

Jon Abele Esq

Lawyers JudgesJrS Publishing Company Inc
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198 Life and Workilfe Expectancies

Table It WorkIlfa expectancies by occupation and sex all races conventIonal model 1990 contInued_____
Technicians and Related SiipporiOccupalions

Males

Sortie College Grad Some College Grad

Age All I-IS IS College 0egre Qegree All IS IS College Degree Degree

Females

Ia 39.8 333 39.2 39.1 41.4 43.6 34.5 26.1 32.9 349 35.6 383

19 492 32.8 383 98.6 407 43.0 339 755 32.2 34.3 34.8 315

20 38.6 32.2 .37.7 380 40.1 42.3 33.2 25.0 31.4 33.6 341 36.8

21 37.9 316 37.0 37.3 3.4 4l.6 32.5 244 30.7 32.9 33.4 36.0

22 372 309 36.2 26.6 38.7 40.9 317 23.8 29.9 32.1 323 39.2

23 36A 30.2 35.3 35.8 37.9 40.1 30.9 23.2 29.1 313 31.7 34.5

24 35.6 29.4 34.5 3.1 37.0 394 30.1 216 28.3 306 30.8 33.7

25 34.8 286 336 34.2 36.1 38.6 29.3 22.0 27.5 297 30.0 32.9

26 33.9 27.9 32.9 334 35.3 37.8 28.5 21.4 26.8 28.9 29.1 32.1

27 33.1 271 31.9 32.5 .34.4 37.0 27.7 20.8 260 281 28.3 31.2

28 32.2 26.3 31.0 31i 33.5 36.2 69 20.3 25.2 27.3 27.4 30.4

29 31.3 25.6 30.1 30.7 32.7 35.4 26.1 19.7 24.5 26.4 25.6 29.6

30 39.4 24.8 292 2ff 31.8 34.9 25.3 19.1 237 25.6 25.7 28.8

31

32

293
283

24.1

23.3

28.3

27.4

28.9

27.9

30.3

29.9

336

32.7

24.4

23.7

185

179

23.0

22.2

24.8

240

24.9

24.1

27.9

271

33 27.6 27.6 26.3 77.1 294 31.7 22.9 17.4 21.5 23.2 233 25.3

34 20.7 21.8 25.6 26.2 28.1 30.8 -iLl 166 20.7 22.4 22.5 25.4

35 25.8 21.0 247 25.3 27.1 29.9 21.3 162 19.9 21.6 216 24.6

36 24.9 20.2 232 24.4 26.2 28.9 .205 15.6 19.2 20.8 20.8 3.7

37 24.0 19.4 23.0 23.5 25.3 28.0 19.7 15.0 18.4 20.0 20.9 22.9

38

39

23.1

222

18.6

17.9

221

21.2

22.6

21.6

24.4

23.5

27.1

26.1

18.9

18.0

144

13.8

17.7

16.9

191

18.3

192

184

220

21.2

40 21.3 171 20.3 20.7 22.6 25.2 12.3 13.3 16.1 17.5 17.6 203

41 204 16.3 39.4 19.8 216 24.3 165 12.6 15.3 16.7 15.8 19.5

42 19.4 15.5 185 18.9 20.7 23.4 15.6 12.0 14.5 15.9 16.0 18.6

43 18.6 14.7 17.6 18.0 19.8 22.4 14.8 11.4 13.7 15.0 15.2 17.8

44 17.6 13.9 51 17.1 itO 21$ 13.9 10.7 130 14.2 14.4 169

45 16.7 13.1 5.9 16.2 18.0 20.6 13.1 10.1 122 13.4 13.5 16.0

46

47

113.7

14.6

124

.6

iso

14.1

15.3

4.4

170

18

19.7

1110

122

11.4

93

8.9

11.4

106

12.5

11.7

12.7

11.8

15.2

14.3

46 3.8 02 13.2 3.5 153 170 10.5 8.3 9.9 lOS 110 134

49 13.0 10.1 12.3 12.6 4.3 17.0 9.8 7.7 9.1 10.0 10.2 12.6

50 12.1 9.4 114 1.1.7 13.4 16.1 tO 8.4 9.2 9.4 11.7

51 112 8.7 10.6 10.8 12.5 15.2 8.2 6.5 73 8.4 8.6 109

52 10.2 7.9 9.7 9.9 11.6 143 7.4 6.0 70 7.6 7.6 10.1

53 93 7.2 89 9.0 10.1 13.4 67 5.4 63 6.9 7.0 93

54 8.5 6.5 8.1 6.2 9.11 12.5 6.0 48 5.7 6.1 6.3 8.5

55 7.6 5.8 77 7.4 39 11.7 5.3 43 5.1 55 56 7.7

56 6.8 5.2 6.5 6.5 8.1 10.8 48 5.0 7.0

57 6.0 4.5 5.7 3.6 73 93 4.2 4.4 6.4

58 5.3 3$ 5.0 5.0 5.3 92 3.7 3.8 s.6

59 J.4 4.3 4.4 53 3.2 3.3 52

60

61

52

63

64

55

66

is

153

69

70

40 2.9 37 3.7

3.3 24 32

2.9 2.0 2.7

2.4 1.7 2.2 2.2

30 1.4 19

.1 .2

1.5 .0 1.3 1.3

.2 0.8 ii 1.1

.7
0.7 0.9 09

0.3 0.5 2.3 0.3

0.7 0.5 07

75

4.4 6.9

313

p.3
55

2.i3 5.1

7.4 43

40

.1 3.4

3.7

12 23

13 23

4.7 3.7 43

4.1 3.2 4.0

3.6 ii 3.5

.2.1 2.3 3.0

2.7 20 2.6 2.8

2.3 1.6 2.2 2.4

.9 1.3 19 2.0

16 1.1 16 17

1.3 0.9 1.3 1.5

1.1 0.8 1.1 1.2

09 0.6 0.9 1.0

0.3 05 0.7 09

0.6 0.4 0.5 0.7

0.5 0.4 0.5 0.6

3.5 0.3 04 0.5

Weighted averages by eclucatnors Sources se Chapter
12

2.9 4.7

2.5 4.1

2.1 3.6

1.8 32

IS 28

12 23
10 2.2

0.8 1.9

07

0.6 1.5

05 1.3
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2008 OASJM Trustees Report

rontents Tables ligures

ASSUMPTIONS ABOUT THE FUTURE

Future income and expenditures of the OASI and blTrust.Funds will depend on tuany factors including the size and

characteristics of the population receiving benefits the ievel of monthly bençit amounts the size of the workforce and

the level of workers errnings These factors will depend in turn on future birth rates death rates iniattigration marriage

and divorce rates retirement-age patterns disability incidence and termination rates employment rates productivity

gains wage increases inflation and math other dethogMphic economic and program-specific factors

The intennediate demographic and econcrnic aiiwnptiont sliowi table ll.Cj designaled tts alternative II reflect the

Trustees best estimates of future experience and therefore most of the figures in this overview depict only the outcomes

under the intermediate assumptions Any projection of the thture is of course uncertain For this reason alternatives

low cost and III high cost are included to provide range of.possiblefuture experience The assumptions for these two

alternatives are also shown in table LLC1 and their implicatipris are highlighted in separate section on the uncertainty of

the projections

4ssumptions are reexamined each year in light of recent experience and new inThrrnation This annual review helps to

ensure thai the assumptions provide the Trustees best estimate of future possibilities

Intermediate Low Cost 11gb cost

20 2.3 1.7

Uhimate assumptions

ntol tbrfflitv nt children per woman

Avenge annual percentage reduction in total age-sex-adjusted death rates from 203210

2082

Average annual net imrnipttinn in thousands er he pwiod 2008-82

AntuSt pexent.age change mt

Productivity ton U.S economy

Average wage in

sinbginerlricu Index P1
Real-wage differentIal percent

Unemployment rate pettet

Annual trust fund real interest rate percent

Ultnnate values are assumed to be reached within 25 yeats Set chapter for details including historical values and projected values prior to retching the ultimate

i-age
Ot

Table LC1.UltImae4 Values or Key Dimogrephic sjut Economic Msumptions
for the Lnttc-R.anee 75-yea rojectk Pariod

.73 .32

1070 1375

1.21

790

1.7 2.0 .4

3.9 3.4 44

2.8 1.8 3.8

1.1 1.6 .6

5.5 43 6.5

2.9 3.6 2.1
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INTLRCST RA1 S1A1 SflCs

Daily Treasury Yield Curve Rates

Treasury constant rnaturily series was discohtinued on February 15 2002 and

reintroduced on ebruary 2006 From February 18 2002 to Februa/ 2006
Treasury puL4ithed atternatives to 30-year rate See Long-Term Average Rate for

niore irilorniation

Treasury discontinued the 20-year constant matutity series at the end of calendar year
1986 and reinstated that series on October 1093 As result there are no 20-year
rates available for the time period Jenuary 1987 through September 30 1993

Treasury Yiekl Curve Rates These ratesure commonly referred to as Constant

Maturity Treastry rates or CMTs Yields are interpolated by the Treasury from the daily

yield curve This curve which rotates tile yield on security to its time to maturity is

based on the closing market bid ytelds on adtively traded easury securities in the over-
the-counter niarlcet These market yields are calculated hem composites of quotations
obtained by the Federal Reserve Bank of New York The yield values are read from the

yield curvet Led maturities currently Sand months and 12 57 10 20 and
30 years Ths method provides yield for 10 year maturity for example even if no

outstanding security has exactly 10 years remaining to maturity

Treasury YioId Curve Methodclouy The Treasuy yield cur ie ts estimated daily using
cubic spline model Inputs to the model are prlmariiy bid-sideyields for on.lhe-cuh

Treasury securities See our Tseusiy i1id curve Methodology page for details
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This data is also available in XML format by clicking on the tML icon

December 2008

flcaIData

Piiryq Bgts

III

Rates

l3Lfregy
Lo.o9Thr01R.tes

Pj1bLtteaaRQaI
yjjQvnrtRa

QaIrujyBgal
Lo.ngImDate mo ma 6mo yr 2Vr 3yr Syr tyr lOyr 2ttyr 3Oyr

12101/08 009 0.07 0.4.4 0.81 0.90 1.16 1.71 2.13 272 3.51 3.22

12/0205 0.0 bOG 0.42 077 0.90 1.12 4.65 2.08 2.68 3.47 3.15

1203/08 0.02 0.02 0.35 070 0.87 1.07 1.60 2.03 267 3.45 317

1204/05 0.01 002 0.26 0.61 0.82 1.02 1.51 1.93 2.55 3.35 3.08

12/05/08 0.02 0.02 0.23 0.54 0.93 1.19 1.67 2.09 2.67 3.41 3.11

12/08/08 001 0.03 0.28 0.53 0.97 127 178 2.17 2.77 3.45 318

12/09/08 004 003 0.25 49 0.84 1.15 1.61 2.03 2i7 3.35 3.O6

12/10/08 000 0.00 021 0.49 0.86 1.21 1.82 20t3 269 339 3.09

12/1108 0.00 0.01 0.22 0.51 0.75 1.11 1.55 1.99 264 .3.36 3.07

1212108 0.03 002 0.21 0.50 076 105 1.55 1.98 2.60 3.36 307

1215/08 0.00 0.03 .0.28 0.50 1.02 1.80 1.92 2.53 3.29 2.98

VJ16/0ft 0.05 0.04 0.23 0.45 0.85 0.88 1.34 117 2.7 3.16 2.86

12117/08 0.03 0.05 0.19 0.45 03 0.98 1.35 1.70 2.20 3.01 2.86

12/18/06 0.03 000 .0.15 0.43 0.68 0.92 1.28 t59 208 2.86 2.53

12/19108 0.00 0.02 0.14 0.44 Qt4 1.02 1.35 1.65 213 299 255

httn//svv\vj isirnac pnv/nf1irpc/ænnic1 r.f trIIdcId fl-......4 n_4.. ...i I.



u.o treasury uany rasury .t ieiu rage or

Nege Yields and Nominal Corstant Maturity Treasury Seres Rates CMTs.Curent
financial market conditions in conjunctfon with extraordinarylOw levels.of interest rates

have resulted in neQative yields for sOme Treasury securi$s trading in the secondary

market Negative yields for Treasury securities most often reflect highly technical factors

in Treasury markets related to the cash end repurchase agreement markets2end are at

times unrelated to the time yalue or money

For me information regarding these statistids contact the Office of bebt Management

by email at debtmanagementdo.treasgov

For other Public Debt lnformÆtibn dontact 202 504-3550

llhis document was generated from the ML data using ho XSL transformation Click on the

XSL Icon to vievi the SL the
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News
Bureauof Labor Statistics Washington D.C 20212

technical Contact 202 69.1-6199 NCSinfbQbls.gov USDL 08-0788

Mcdi Contact 202 691-5902 For Release 1000 AM EDT
Internet Adess httpf/www.blsgoVfect Wednesday June 11 2008

$MPi1O1 Ek COSTS FOR EMPLOYEE COMPENSATIONMARCh 2008

Employer qostsforexnployee compensation averaged $28.46 per hourWorked in March2008 the US
Department of Labors Bureau of Labor Statistics reported t9day Wages and salaries which averaged $19.83

accounted for 69.7 percent of these costs while benefits which averaged $t63 accounted for the remaining

30 percent Sçe table Eniployer Costs for Employee Comrnsation based on the Nitional Compensation

Survey measures employer costs for wages salaries and employee benefits fotnonfartnprivate and state and

local government Workers

Costs fbr legally required benefits including Social .Sectrit Medicare unemployment insurance and

workers compenat.on avnged $2.21 pe hour 7.9 percent of total compensation Employer costs for life

health and disability insurance benefits averaged $2.40 84 percent paid leave benefits vacatiOns holidays

sick 1eave and other leave avaraged $2.00 7.0 peteent and retirement and savings benefits averaged $1.26

4.4 percent per hour worked

Health benefit co$jnpriyate industry

The average cost for health benefits was .92 per hour worked in private industry 7.2 percent of total

compensstion in March 2008 In March2003 employer costs for health benefits averaged $1.41 or 63

percent of total compensation

Among occnpation groups employer costs for health benefits ranged from 90 cents per hour and 6.8

percent of total compensatf on for serice wqrkers to 2.77 and 5.8 percent of total compensation for

management professional and related occupations Among other occupational categories employer costs for

health benefits averaged $1.67 7.9 percent for sales and office occupations lower than $2.30 716 percent for

natural resources contriction and maintenance occupations and $2.21 9.6 percent for production

trarsportation and material moving occupations See tables

Employer costs for health benefits were significantly higher for union workers ayeraging $3.95 per
hour

103 percent than for nonunion workers averaging $1.65 6.5 percent See table

NOTE

Effective With the Decembei 200$ release series for metropolitan ar4d nonnietropolltan areas iii table will

be discontinued
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In goods-producing industries health benefit costs were higlr $2.68 per hour 8.5 etcent of total

compensation than in serviceroMiding iddustries $1 .73
per

hour 6.8 percent of total compensation See
table

Within goodsproducing industries health insurance costs were $191 perlrour 93 percent of total

compensation for manufacturing workers greater than the cost for conStractioft workers $109 and 6.9 percent

of compensationj Seryice-pr.yiding industries varied greatly in costs ranging froni 61 cents in leisure and

hospitality 5.2 percent to $2.60 in the financial activities industry 7.3 percent and $2.90 in the inforttiation

industty 7.4 percent See table

Among the four regions costs for health benefits ranged from $1 per hour in thŁ.South to $2.12 in the

Northeast Health care costs were $2.06 in the Midwest and $1.99 in the West The proportion oftotal

compensatiOn represented by health benefits was 6.9 percent in the West South and Northeast and 79 peccent

in the Midwest Within census diVisions bourly..health benefit costs ranged froth $1.56 in the West South

Central division.to $2 17 in the Middle Atlantic and East North Central divisions See table

Health berie Lit costs increased both in average hourly dollar amount and as proportion qf total

compensation with establishment size Establishments with lewerthan 50 workers averaged $1.26 5.8

percent those with 5099 workers averaged $1 64 70 percent those with 100-499 employees averaged $2.12

7.9 pefeentthose vith 500 Orthore emplOyees averaged $3.01 8.0 percent See table

Private ijry

ln.March 2008 private in4utry mpoyer compeflsation costs averaged $26.76 per hour worked Wages
and salaries avenged $19 per hour 706 percent while bepejits averaged $7.86 29.4 percent Employer

costs for paid leave averaged $1.80 per hour worked 6.7 percenfl supplemental pay averaged 80 cents 3.0

perce$ insuranqe benefits averaged 2.06 7.7 percent retirement and savings averaged 96 cents 3.6

percent and legally required benefits $2.24 8.4 percent per hour worked See.table

Employer costs for health benefith Varied by industry occupation bargaining status region and

establishment size These differences reflect itt part varying incidence of benefit Coverage among these groups

The National Compensation Survey also prodtiees comprehensive data on the percentage of workers with access

to and that partiCipate in various employer provided benefit plans For more information .see the SLS internet

the http//www.bls.goy/ncs/ebs/home.htm

Note

The Employer Costs for Em$oyee Compenstttion news release for June .2008 is scheduled for

Wednesday September 10 2008 at 1000 AM EDT
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Relative Importance of employer costs for

employee compensation March 2008

Compdnsatidn

component

Civilian

workers

State and local

government

PrIvate

Industry

Wnrjas earies 69.7% 55.9% 70.5%

Beneflts 303 34.1 294

Paid leave 7.0 6.7

upplemsntai pay 2.6_ 09 3.0

lnMæiite 0.4 11.4 7.7

Heelth.benerits IS iio Ti

Rtctiuint ravings 76 3.6

Define benefit 27 8.7 16

Deilnad contribullon 18 .0.8 2.0

Employer costs per hour workad br health benefits and total benefits by various categorIes March

2D08

Neelth benefits Benefits excluding health

Civilian wnrhnrs ________

Goods-producing

Service-providing

Management professional related

Sales of lice

Service

Natural resources construction maintenance

Production transiortation material moving

Northeast

Midwest

West

Union

Nor-i jnon

lifli I3IIlLI3t05

100-499 rniyen
500 empiflcas

gjairj rtqufred SM

Stats idcal gr ueuut

Private .lnutis

$-.---.-$-

pci

-._
k._

jflfliLZfl2Z

rr --

rnnc -inrzii1

$4 $8 $10 $12 $14
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John Ohison Bsq
Bar Number 1672

BOWEN HALL OHLSON OSBORNE
555 South Center Street

Reno Nevada 89501

Telephone 775323-8678
Attorneys for Susan Fallini

Estate of MICHAEL DAVID ADAMS
By and through his mother JUDITH ADAMS
Individually and on behalf of the Estate

Plaintiff

AND ALL RELATED CLAIMS

OPPOSITION TO APPLICATION FOR 1EFAULT JUDGMENT
AGAINST DEFENDANT SUSAN FALLINI

Comes No Defendant SUSAN FALLINI by and through her counsel of record John

Ohlson Esq and hereby submits the within opposition to application for default judgment as

follows

Undersigned Counsel was just retained to represent defendants herein and just received

the Application for Default from former counsel on todays date

On information and belief the defendant Susan Fallini learned of the status of this case

last week She promptly sought new counsel

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

vs

SUSAN FALL1NI DOES LX and

ROECORPORATIONS I-X inclusive

Defendant

Case No CV24539

Dept No 2P

10

11

12

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28
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Plaintiffs Counsel has accurately described the procedural history of this case beginning

at page of his motion and continuing through page

On information and belief defendants former counsel Mr Kuehn suffered some sort of

mental breakdown and allowed this case and others in his office to become the train

wreck that it is without informing his client Ms Fallini

Undersigned counsel is working as quickly as possible to prepare and file motion with

this Court seeking redress on behalf of the defendant who is blameless in this disaster

It is the understanding that status conference is set before this Court on July 19 2010 It

is planned that Defendants motions will be filed in sufficient time for opposition thereto

to be made before that status conference and the Courts hearing of this application and

10 other matters at the Status conference

11

12
It would aggravate the injustice that has been visited on all parties and the Court by Mr

Kuehn to continue to proceed in the default of the defendant without giving the defendant

13 an opportunity to be heard

14 Based on the foregoing it is respectfiully requested that the Court defer ruling on the

15
plaintiffs Application For Default until the matter comes before the Court on July 19 2010 or

16

until such other time as the Court fixes for hearing to be had hereon

17

AFFiRMATION
18 Pursuant to NRS 2398.030

19
The undersigned does hereby affirm that the preceding document does not contain the

20
social security number of any person

Dated this2$day of June 2010

22

23 BOWEN HALL OHLSON OSBORNE

24

25

26

27

28

Number 1672

55 Center Street

Reno Nevada 89501

Telephone 775 323-8678
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12
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of BOWEN HALL

OHLSON OSBORNE and that on this date ponai1y serveda true copy of the foregoing

OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT AGAJNST

DEFENDANT SUSAN FALLINI by the method indicated and addressed to the following

John Aldrich Esq Via U.S Mail

Aldrich Law Firm Ltd ____ Via Overnight Mail

1601 Rainbow Blvd Ste 160 ____ Via Hand Delivery

Las Vegas NV 89146 X_ Via Facsimile

Via ECF

DATED this Zday of June 2010

Anemployof

Bowei\yll

-3-
132



Estate of MICHAEL DAVID ADAMS
By and through his mother JUDITH ADAMS
Individually and on behalf of the Estate

Plaintiff

vs

SUSAN FALLINI DOES I-X and

ROE CORPORATIONS LX inclusive

AND ALL RELATED CLAIMS

-A

JohnOhlsonEsq LED
Bar Number 1672

BOWEN HALL OHLSON OSBORNE
555 South Center Street

Reno Nevada 89501
-b tt Vt

Telephone 775 323-8678

Attorneys for Susan Fallini RA9I29tMP4CLER1
BY DEPUTY

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

ito

11

l2

13

14

15

16

17

i8

19

211

22

23

24

25

27

28

Case No

Dept No

CV24539

2P

Defendant

MOTLON FOR LEAVE TO FILE MOTION FOR RECONSIDERATION

Comes Now Defendant SUSAN FALLINI by and through her counsel of record John

Ohison Esq and moves this Court for leave to file herein Motion for Reconsideration in the

form and substance of Exhibit to the memorandum of points and authorities submitted herewith

This motion is made and based on the memorandum of points and authorities submitted

herewith and all the records files and pleadings on file herein

Points and Authorities

District Court Rule 137 provides as follows

No motion once heard and disposed of shall be renewed in the same cause nor shall

133



the same matters therein embraced be reheard unless by leave of the court granted

upon motion therefor after notice of such motion to the adverse parties

Defendant seeks leave as required by the Rule to file herein the Motion For Reconsideration

attached hereto as Exhibit and incorporated herein by reference As set forth in the proposed

motion the motion is meritorious and not interposed for delay

Accordingly it is respectfully requested that the motion be granted and that defendant be

allowed to file herein the motion Exhibit

AFFIRMATION
Pursuant to NRS 2398.030

10

The undersigned does hereby affirm that the preceding document does not contain the

11

12

social security number of any person

13
Dated thisday of July 2010

14 BOWEN HALL OHLSON OSBORNE

19 Reno Nevada 89501

Telephone 775 323-8678

22

23

24

27

28
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10

11

12

13

15

17

lx

20

.21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certifSr that am an employee of BOWEN HALL

OHLSON OSBORNE and that on this date personally served true copy of the foregoing

MOTION FOR LEAVE TO FILE MOTION FOR RECONSIDERATION by the method

indicated and addressed to the following

John Aldrich Esq _X_ Via U.S Mall

Aldrich Law Firm Ltd ____ Via Overnight Mail

1601 Rainbow Blvd Ste 160 ____ Via I-land Delivery

Las Vegas NV 89146 _X Via Facsimile

Via ECF

DATED this day of July 2010

AneeofBb

-3-
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SCHEDULE OF EXHIBITS

EXHIBIT Motion for Reconsideration

Sr

10

11

13

j4

15

16

is

19

20

21

22

23

24

125

26

27

28
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John Ohison Esq
Bar Number 1672

BOWEN HALL OHLSON OSBORNE
555 South Center Street

Reno Nevada 89501

Telephone 775323-8678

Attorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
By and through his mother JUDITH ADAMS

10
Individually and on behalf of the Estate

Case No CV24539

Plaintiff

12 Dept No 2P

vs

13

SUSAN FALLINI DOES I-X and
14 ROE CORPORATIONS I-X inclusive

15
Defendant

_______________________/

17 AND ALL RELATED CLAIMS

_________________/

MOTION TO RECONSIDER PRIOR ORDERS

20 Comes Now Defendant SUSAN FALLINI by and through her counsel of record John

Ohlson Esq arid hereby moves the court for its orders reconsidering prior orders

Granting Plaintiffs Motion for Partial Summary Judgment signed on July 29 2008

23
Granting Motion for Summary Judgment in Favor of Counter-defendant October 16

24
2008

Findings of Fact Conclusions of Law and Order Striking Answer and Counterclaim
25 November 2009

26
This motion is made and based on the points and authorities and affidavits submitted

27
herewith and all the records files and proceedings on file herein and the testimony to be had

28
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.1

03

.4

.7

11

12

l3

14

15

16

17

18

19

20

21

22

23

24

25

26

27

hereon

Memorandum of Points and Authorities In Support of Motion for Reconsideration

Facts and Procedural History

The train wreck that is this case commenced with the filing of the complaint on January

31 2007 over three years ago The procedural history of this mailer since that time is accurately

set forth in Plaintiffs Application for Default Judgment Against Defendant Susan Fallini filed

herein on June 24 2010 Two Orders of this Court however have so far been proven to be case

determinative First the Order Granting Plaintiffs Motion for Partial Summary Judgment

7/29/08 and the Order Striking Answer and Counterclaim 11/04/09

The foundation for the Courts Order for Partial Summary Judgment lies in the failure of

former Counsel Harry Kuehn hereinafter Kuehn to respond to Requests for Admission served

by Plaintiff on October 31 2007 Since the requests for admission were not denied earlier than

December 31 2007 they were deemed admitted by default Those admissions established the

following facts for the purpose of this case

Fallinis property is not located within an open range as it is defined in NRS 568.355

Fallini is the owner of the cow that is mentioned in die Plaintiffs Complaint on file herein

subject cow

It is the common piactice of Nyc County Nevada ranchers to mark their cattle with

reflective or luminescent tags

The subject cow was not marked with reflective or luminescent tag

The subject cow crossed fence to arrive at the location of the subject accident described

in the Complaint of file herein

Fallinis cattle had previously been iniclved in incidents with motor vehicles on the

roadway
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Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadway when notified that the cattle are in

roadway

The subject cow was not visible at night

10 Failini was aware that the subject cow was not visible at night prior to the incident that is

the subject of the Complaint on file herein

11 The subject cow was in the roadway of SR 375 at the lime of the incident that is the

subject matter of the Complaint on file herein

11

12 The subject cows presence in the roadway of SR 375 was the cause of the motor vehicle

12

accident that is the subject of the Complaint on file herein

13

IA
13 Fallini did not know the location of the subject cow at the time of the incident that is the

is subject of the Complaint on file heitin

16 14 The presence of reflective or luminescent tag on the subject cow would have made the

subject cow visible at the time of the incident that is the subject of the Complaint on file

l8
herem

The Order striking answer and counterclaim of course arose from Kuehns repeated

21 failure even in the face of contempt citations and sanctions to respond to discovery

22 The order for partial summary judgment established defendants liability in this matter

23
and the order striking answer and counterclaim left the defendants in the position of default

24
IL

25 Authorities

26
Since the 5th Judicial District has not enacted local rules of practice the first inquiry on

27
the subject of motions to reconsider rulings should be to the District Court Rules and particularly

28 Rule 137 which provides as follows
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No motion once heard and disposed of shall be renewed in the same cause nor shall

the same matters therein embraced be reheard unless by leave of the court granted

upon motion therefor after notice of such motion to the adverse parties

The Supreme Court has recognized the propriety of motions for reconsideration under DCR

137 See Arnold Kjpj23 Nev 410 168 P3d 1050 2007

But when is it appropriate for the Court to reconsider and reverse prior rulings having been

made in the case prior to final judgment The authorities seem to indicate that the standard is

twopronged First the prior decision must be clearly erroneous second the order must work

manifest injustice Little Earth Denartment of Housing 807 Fed 2d 1433 sill Cir 1986 The

10 Courts ability to reconsider is not even hampered by the law of the case doctrine when the

order reconsidered would work manifest injustice nfted States Serpa 930 Fed 2d 639 8th

Cir l99
13

1H
14 Clearly Erroneous

15

16
Plaintiff achieved victory in this matter dueS to Kuehn failure to deny requests for

17 admission The essential subject matter of which established liability and provided that the area of1

18 highway on which the accident occurred in this case was not open range It was further1

19
established through failure to deny that defendant failed in her responsibility to attached

20
reflective strips to her cows as is the custom in that part of Nye County

21

Both propositions of fact are clearly erroneous Attached hereto as Exhibit is the letter

22

23

of Gilbert Garcia Esq Deputy Attorney General for NDOT Mr Garcia states what everybody in

k4 Nyc County scents to know that the area in vQhich the accident occurred was in fact open range

Further the affidavits of Susan Fallini Exhibit and Joe Fallini Exhibit support Mr Garcias

26 statement If the Court allows testimony at the hearing on this motion defendant will call several

This Circuit decision was cited by the Supreme Court in Masonry and Tile Contractors Jolley 113 Nev

28 737941 2d 486 4891997 in holding that the District Court
properly granted reconsideration of previously

decided issue that was clearly ei-r3neous
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witnesses to testify as to the open range character to the area in question

Because Mr Keuhn failed to deny the plaintiffs request for admission the questions were

deemed admitted To compound matters Kuehn failed to oppose plaintiffs motion for summary

judgment The Court had no choice but to grant the motion for summary judgment even though

the factual premise therefore is patently untrue Had defendants been properly represented the

Court may well have taken judicial notice that the area in question in this case was open range

Instead the Court was forced to accept false factual premise due to Keuhns failures

On the subject of reflective strips Susan and Joe Fallini Exhibits and and long time

19 brand inspector Chris Call Exhibit do and can present evidence that no such custom and

11

practice exists among rancheis in Nyc County Once again the Court was forced down Mices

rabbit hole by Kuehi who allowed Utis preposterous premise to be established by vie of

14
unanswexed discovery

15
Because the Partial Summary Judgment rests on factual falsehoods it is clearly

16 erroneous The first prong has been met

18
Manifest Injustice

19 Promptly after this case was initiated defendant Susan Fallini retained Mr Kuehn to

20 represent her in the defense of this action Kuehn accepted service for the defendants on February

21 22 2007 Until approximately June 2010 Kuehn failed to communicate the status of the case

22
except to tell defendant that the case was over and had been taken care of Finally Mr

23

Tom Gibson apparently having been apprised of Kuehns many derelictions in this case

24

25
contacted defendants and gave them the had news

16 Defendants had no idea that they had been served with discovery requests Defendants had

27 no idea thai among those requests were Requests for Admissions the failure to deny would

2-8 become case dctemiinative They had no idea they had beii served with interrogatories which
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they would have promptly and easily answered They had no idea they had been asked for

documents which they would have promptly produced if they had existed The defendants were

completely unaware that the lawyer they had hired and paid had failed so miserably to protect

their interests that every motion made by plaintiff had gone unopposed They were ignorant of the

fact that their lawyer had repeatedly cxposed them to contempt citations which were never

served on them personally

The defendants would have been bettcr off if they had proceeded in pro per As soon as

they discovered that their lawyer had failed in his ethical obligations competence and had been

10
the engine of this disaster they consulted long time counsel who referred them to new counsel

11

without delay

12

Rule 1.1 of the Nevada Rules of Professional Conduct provides as follows

13

lawyer shall provide competent representation to client Competent

representation requires the legal knowledge skill thoroughness and preparation

is reasonably necessary for the representation

16 Kuehn breach of this requirement of professional responsibility not only brought this

17
unjust result upon his client but it forced the Court to enter decisions based entirely on his

18

failures and not on sound factual and legal premises He has subverted the administration of

justice He has fUrther complicated and frustrated thc etiorts of plaintiffs counsel who has

suffered along with the Court in his attempt to prosecute his clients claim fairly and ethically If

this case does not represent the manifest injustice of which the Supreme Court speaks then

manifest injustice does not exist

It is expected that Kuehn and partner Gibson will be subpoenaed to testify at the hearing

hereon and possibly explain the unexplainable by shedding light on Kuehns mental condition

27 Conclusions

28 The Courts Orders granting partial summary judgment and striking answer and
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counterclaim merit reconsideration and withdrawal Those orders are clearly erroneous because

they are based on false factual premises

Because Susan Fallinis lawyer failed to communicate with her she had no idea that the case

was proceeding down its disastrous path Because she had been told by her lawyer that the case

had been taken care of she reasonably believed that it was over with and did not concern herself

with it Susan Fallini is blameless in this matter The fault lies entirely with Kuehn To visit Ms

Fallini with the consequences of Kuehns derelictions and incompetence would truly bring about

manifest injustice

10 AFFIRMATION

11
Pursuant to N1tS 239B.030

12 The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person

Dated this day of July 2010

16

BOWEN HALL OHLSON OSBORNE

B71
Number 1672

20 Center Street

Reno Nevada 89501

Telephone 775323-8678

22

24

25

Q6

28

144



Th

FFIDAVLT OF JOHN OHLSON ESO

STATE OF NEVADA
ss

COUNTY OF WASHOE

John Ohlson being first duly sworn do hereby affirm under penalty of perjury that the

assertions of this affidavit are true that have personal knowledge of the matters stated in this

affidavit except as to those matters stated on infôrmadon and beief and as to those matters

believe them to be true and that if called as witness could competently testify to the matters

contained herein

ID
Affiant has been licensed to practice law in Nevada since September 1972 and is one of

11

the lawyers representing defendant Susan Fallini

12

Affiant personally interviewed Susan Fallini Joe Fallini Chris Call and Tony Lesperance

14
for the pwposes of preparing their affidavits for this motion

15 Each of the above described persons gave affiant information as set forth in their

16 respective affidavits Each acknowledged that their affidavits would be prepared for

17
signature to support this motion Each agreed to sign said affidavits upon receipt and to

testify in court as necessary

19

Because of the shortness of time and distances involved affiant was unable to obtain their

21

signatures as of this filing but will file signed originals upon receipt

WDTAPU8UCrni smmnva
SUBSCRIBED AND SWORN TO THIS a.

DAYO ___________2010

28ötAWP
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1S

19

20

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certifS that am an employee of BOWEN HALL

OHLSON OSBORNE and that on this date personally served true copy of the foregoing

MOTION TO RECONSIDER PRIOR ORDERS by the method indicated and addressed to

.4

.7

.9

10

12

14

15

16

the following

John Aldrich Esq
Aldrich Law Firm Ltd

1601 RaiDbow Blvd Ste 160

Las Vegas NV 89146

DATED this day of July 2010

Via U.S Mail

____ Via Overnight Mail

____ Via Hand Delivery

_X_ Via Facsimile

Via ECF

17
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23

24

26

28

EXHIBIT

EXiIBIT2

EXHIBIT

EXHIBIT

EXHIBITS

SCHEDULE OF EXhIBITS

Correspondence from Gilbert Garcia

Affidavit of Susan Fallini

Affidavit of Joe Fallini

Affidavit of Chris Call

Affidavit of Tony Lesperance
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Th

STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

555 East Washington Ave Suite 3900

Las Vegas Nevada 89101

CATHERINE C0RTEZ MASTO
Attorney General

KEITH MUNRO
Assistant Attorney Genetat

JIM SPENCER
Chief of Staff

VIA U.S Mail

Joe Fallini

HC 76 Box 1100

Tonopah NV 89049

June 212010

Re State Route 375 Open Range

pear
Mr Fallini

NDOTs Tonopah sub-district has jurisdiction and maintenance responsibilities of

SR 375 from milepost to 49.36 which ends at the Nyc-Lincoln county line Within the

limits of the above mentioned mileposts there are no fences on the state right-of-way

and this section of highway is posted and signed as open range If requested we will

provide our sign inventory list which lists the milepost locations where these open

ange signs are located

If you have any questions or concerns regardcng the above please contact me at

702 436-3428 Thank you for your cooperation

dc Steve Baer Assistant District Engineer

Sincere Regards

Please be advised that am writing this letter on behalf of the Nevada

Department of Transportation DOT at your request regarding the open range status

and signage of State Route 375

bert Garcia

Deputy Attorney General

Bureau of Government Affairs

Transportation Division

149

Telephone 702-486-3420 Fax 702-486-3773 www.aqstatenv.us E-mail aginfoag.nv.gov



EXHIBIT

EXHIBIT

150



AFFIDAVIT OF SUSAN FALLINI

STATE OF_______
ss

COUNTY OF______

Susan Fallini first duly sworn do hereby affirm under penalty of perjury that the

assertions of this affidavit are true that have personal knowledge of the matters stated in this

affidavit except as to those matters stated on information and belief and as to those matters

believe them to be true and that if called as witness could competently testi to the matters

contained herein

Affiant makes this affidavit in support of her motion to reconsider on file herein

Affiant has read the memorandum of points and authorities in support of her motion and

swears that the factual allegations therein are true and correct

14

That in February 2007 Harry Kuehn having been hired by affiant to represent her

15

16

interests herein accepted service of summons and complaint on her behalf

17
Shortly thereafter Mr Kuehn upon her inquiry told affiant that this matter was over

.18
and that it had been taken care oil Because of Kuelms reassurances affiant believed the

19 case was no longer active and Affiant did not worry about the case until June 2010

20
Affiant did not pursue her couiiterciaim after being told the case was over out of

21

sympathy for the plaintiff the mother of the deceased Affiant did not question Mr.

22
Kuehns reassurance because she knew that that ajea of the accident was open range and

24
believed she would be vindicated in this matter evennially

25 On approximately June 2010 atliant was contacted by Kuehns partner Tom Gibson

26 and informed of the true status of the case Affiant was shocked Affiant then attempted to

27 obtain Court records to verify what had happened After obtaining these records affiant

28
inunediately obtained referrals to and obtained new counsel to represent her

151
Initials



Had affiant known of the discovery requests made by plaintiff affiant would have

responded as required by law Affiant would have denied the requests for admissions

served herein

The area of the accident is open range and was at the time of the accident The roadway is

posted by the Nevada Department of Transportation as such There is not and never has

been custom or practice of cattle ranchers in Nye County to affix their cattle with

luminescent or reflective devices of any kind .Affiant has ranched in Nye County for

many years and has never even heard of such custom or practice

There is no insurance coverage applicable to plaintiffs claim

11

12

13 ________________
44

SUSAN FALLINI

15

16

SUBSCRIBED AND SWORN TO THIS
17

_____ DAYOF 2010

18

19 ____ __
NOTARY PUBLIC

121
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23

.24

25

26

27

28
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.11 AFFiDAVIT OF JOE FALLINI

STATE OF__________
43 ss

COUNTY OF________

Joe Fallini first duly sworn do hereby affirm under penalty of perjury that the assertions

of this affidavit are true that have personal knowledge of the matters stated in this affidavit

except as to those matters stated on information and belief and as to those matters believe them

to be true and that if called as witness could competently testify to the matters contained

10
herein

11 Affiant is the husband of defendant Susan Fallini and makes this affidavit in support of

12 the Motion to Reconsider submitted herewith

13
Affiant has read the Points and Authotities supporting said motion and swears that the

14

factual allegations therein are true and correct

15

16

Affiant has ranched in Nye County with Defendant for many years and is aware of the

17 customs and practices of cattle ranchers in Nyc County as well as open range laws and

18
their applicability to the area of the accident in this case

19 Affiant has read the statements of Susan Fallini in her affidavit and swears the same are

20
true arid correct all from personal knowledge

21

22
JOE FALLINI

23

24

25
SUBSCRIBED AND SWORN TO THIS

26 _____ DAXOF _______ ______ 2010

27

28 NOTARY PUBLIC
154
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AFFIDAVIT OF CHRIS CALL

STATE OF ________
ss

COUNTY OF________

Chris Call first duly sworn do hereby affirm under penalty of perjury that the assertions

of this affidavit are true that have personal knowledge of the matters stated in this affidavit

except as to those matters stated on information and belief and as to those matters believe them

to be true and that if called as witness could competently testify to the matters contained

10
herein

11 Affiant has been involved in one way or another with ranching in Nevada for most of my

12
life

worked for the Nevada Department of Agnculture as brand inspector distnct

14
supervisor of brand inspections and administrator retired chief administrator of the

State Brand Inspection Division in 2010

16

1%
Most of my experience has been in with Nye County Nevada ranching have B.S

18 Degree from UNR and have taken post graduate courses am familiar with all aspects of

19 cattle ranching in Nye County including customs and practices and with open range

201
laws

The area of highway on State Route 375 from milepost to 49.36 is and has been for

22
many years open range That area of highway is posted as such to warn motorists

23

24
There is not now nor has there ever been common practice among ranchers in Nye

25 county to affix luminescent or reflective markers to cattle In fact have never even heard

26 of such practice being common in Nevada

27i ////

28a
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called in this matter will testify consistently herewith

4i __
CHRIS CALL

SUBSCRIBED AND SWORN TO THIS

DAY OF _____ 2010

10 NOTARY PLIC

12u

13

14

15

161

17

18

19

20

21

22

23

24

25

26

27

28
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AFFIDAVIT OF TONY LESPERANCE

STATE OF _________
ss

COUNTY OF_______

Tony Lesperance first duly sworn do hereby affirm under penalty of perjury that the

assertions of this affidavit are true that have personal knowledge of the matters stated in this

affidavit except as to those matters stated on infonnation and belief and as to those matters

believe them to be true and that if called as witness could competently testify to the matters

contained herein

11 Affiant is currently appointed and serving director of the Nevada Department of

l2 Agriculture Afflant formerly taught at UNRs school of agriculture and has been

13
involved in agriculture in Nevada for more than 60 years

14

Affiant is familiar with Nevadas open range laws and knows that SR 375 as pertinent to

15

16
this case is open range

17
Affiant further is well acquainted with the customs and practices of cattle ranchers in Nye

18 County Nevada The idea that Nevada cattle rancher would tag his/her cattle with

19 luminescent or reflective tags to aid in the cow being seen at night on roadway is simply

20 unheard of

21

22
TONY LESPERANCE

23

24

25
SUBSCRIBED AND SWORN TO THIS

_____ DAYOF ________ 2010

26

27
____________________________

28
NOTARY PUBLIC
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RPLY
John Aldrich Esq
Nevada State Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702853-5490
4ttorneys for Plaintiff

THE FIFTh JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICFIAEL DAVID ADAMS by and Case No CV24539

through his mother JUDITH ADAMS Dept No 2P

individually and on behalf of the Estate

10
Plaintiff

11

12

13
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

14

15
Defendants

16
SUSAN FALLThJI

17
Counterclaimant

l8

.19

Estate of MICHAEL DAVID ADAMS by and

20 through his mother JUDITH ADAMS
individually and on behalf of the Estate

21
Counterdefendants

22

REPLY TO FALLINIS OPPOSITION TOAPPLICATION FOR DEFAULT JUDGMENT
241 AGAINST DEFENDANT SUSANFALLINI

25 Plaintiff JUDITH ADAMS INDWIDUALLY AND ON BEHALF OF THE ESTATE OF

26 MICHAEL DAVID ADAMS by and through her attorney of record John Aldrich of Aldrich Law

27 Firm Ltd hereby submits this reply to Defendants Opposition to Application for Default Judgment

28 Pagelof9
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against the Defendant SUSAN FALLINI The Reply is based upon the attached memorandum of Points

and Authorities the attached exhibits and any testimony or argument the Court will entertain at the

hearing on this matter

DATED this J_day of July 2010

ALDRICH LAW FIRM LTD

Jbn Aldrich Esq

tNevadaBarNo 6877

1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

10 Attorney for Plain4ff

MEMORANDUM OF POINTS AND AUTHORITY
l2

l3
INTRODUCTION

l4
Defendant now years after her first discovery abuse now attempts to come before this Court and

151j

set aside this Courts prior orders Defendant attempts to portray herself to this Court as an innocent

16

victim of an attorney having some sort of breakdown In reality Defendant is woman who has been

17

involved in numerous federal lawsuits and is clearly litigation-savvy and despite this fact she apparently

18

ignored this case entirely She had three years to fige out what was happening in her case However

19
because she apparently stuck her head in the sand and fitiled to follow up for status updates or

20

confirmation of alleged status updates she now wants to blame her attorney

2l
While trying to paint Defendant as the victim Defendantss Opposition fails to mention the

22
substantial prejudic that has been meted out dn Plaintiff as result of Defendants dilatory conduct

23

Plaintiff spent three years attempting to gain basic discoverable information including insurance

24

information Plaintiff was forced to file numerous motions that would not have been necessary had

25

Defendant and/or her counsel complied with Nevada rules and law Plaintiff is the blameless party in this

26
matter

27

28
Page2of
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it is unthinkable that Defendant would now years later attempt to move this Court to start the

Jcase over after Plaintiff had to expend extensive resources to establish facts obtain simple insurance

information and ultimately seek judgment Plaintiff lost her only son as result of this accident what

Ms Adams has been through is indescribable For Defendant to now ask this Court to require Plaintiff

to go through the pain of re-litigating this case in which all key facts havebeen established summary

judgment has been granted and Defendants Answer and Counterclaim have been stricken is

junwarranted This is especially so in light of the fact Defendant has cited rio Nevada law to support her

request as required by the District Rules of the State of Nevada Rule 13

IL

10 DEFENDANT HAS NO STANDING TO OPPOSE PLAiNTIFFS APPLICATION FOR
DEFAULT JUDGMENT

11

Defendant Has Set Forth No Facts to Support Her Request

12

Defcndaiit cites no case law orstatute in support of her Opposition to Plaintiffs Application for

l3
Defau1t Judgment Pursuant to District Court Rule 133 Defendant must serve anopposition that

14
includes memorandum of points and aUthomities 2nd/or supporting affidavits DCR 133 The Rule

further provides that failure to includ.e these itms can he construed as concession by.the opposing party

16

that the unotion in this instance the Application for Del äult Judgment is meritorious and consent by

171

the opposing party to the granting of the motion Defendants failure to comply with this rulelargely

181

because there is no law or fact that supports Defendants position should be deemed concession by

19

Defendant that the relief sought by Ms Adams should be granted
20

Defendants facts do not help either Apparently in support of her Opposition to Plaintiffs

21

Application for Default Judgment Defendant sets forth seven facts none of which are verified or

22

given under oath in support of her request Further Defendant cites no case law whatsoever to support

23

her Opposition Nevertheless Ms Adams makes the following comments regarding Defendants seven

24

facts
25

The Opposition was sied on June 232010 Although the undersiied does not dispute

26

that new counsel may have just received the Application fOr Defatilt Judgment this fact
27

28
Page3or9

162



does not have any relevance to Defendants request nor does it provide basis for this

Court to grant the relief requested by Defendant i.e that the prove-up hearing be

postponed

The Opposition claims that Defendant just learned of the statu of this case the week prior

to June 23 2010 which would be the week of Monday June 14 2010 Howver in

subsequently filed Motion fOr Leave to File Motion for Reconsideration Defendant Susan

Fallinis unsigned affidavitindicates she was aware of the status of the case by atleast

June 22010 Despite this fact she still waited approximately three weeks to obtain new

counsel Again this fact does nOt provide basis for this Court to grant the relief

10 requested by Defendant i.e that the prove-up hearing be postponed

11 Defendant concedes in fact number that the factual histOry set forth in the Application

12 for Default Judgment is true and accurate Indeed the Court has adopted that recitation

13 of facts and ones similar to it on several occasjons throughout this litigation Certainly

14 the facts and procedural history set forth in the Application for Default Judgment do not

15 provide any basis for this Court th grant the relief requested by Defendant i.e that the

16 prove-up hearing be postponed

17 Defendant concedes the case is train wreck but tries to claim without any apparent

18 basis that Mr Kuehn had come sort Of breakdown This fact is simply incorrect The

19 Court has seen Mr K.uebn countless timcs over the past three years while this case has

20 been pending Moreover Mt Kuehn orMr Gibson at the last hearing appeared at each

21 hearing took responsibility for his inaction and .promised to remedy the problem There

22 was and is no indication of some sort of breakdown This alleged fact does not provide

23 basis for this Court to grant the relief requested by Defendant i.e that the ptove-up

24 w.aHng be postponed

25 Defbndants new counsel indicated he was working to file motion and he has since done

26 so on orabout July 2010 However this fact has no relevance to the issues at hand

27 and provides no basis for this Court to grant the relief requested by Defendant i.e that
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the prove-tip hearing be postponed

2j
Defendants new counsel appears to be asking for hearing on the motion he was

preparing to file at the time of Defendants Opposition As with the other facts this

fact has no relevance to the issues at hand and provides no basis for this Court to grant

the relief requested by Defhndant he that the prove-up hearing be postponed

Defendants new counsel claims that allowing the prove-up to proceed as scheduled

would aggravate the injustice that has bcen visited on all parties and the Court by Mr

Kuehn to continue to proceed in the default of the Defthdant without giving the

Defendajit an opportunity to be heard Opposition First and foremost Defendant

10 has had ample opportunity to be heard The procedural history which Defendant

11 concedes is accurate--is replete with opportunities for Defendant to be heard Moreover

12 not only was Defendant through counsel heard at each hearing Mr Kuehn and

13 Defendant were given many additional days to provide requested information Defendant

14 has received second third even fourth chances Defendant herself was at least twice

15 ordered to be present in Court and failed to appear. Instead Defendant and her counsel

16 have been held in contempt and owe tens of thousands of dollars in contempt sanctions.1

17 Further the true injustice in this matter would be for this Court to undo all that has been

18 done over the past three years ari4 require Ms Adams to re-litigate case that has already

19 been conclusively proven summary iudgment already granted more than two years ago

20 and Defendant Answer rad Counterclaim stricken

21 It is also worth noting that Defendants Opposition does not take issue with the amount of

22 damages sought by Ms Adams Consequently there being no opposition the Court should award

23 damages in the amount requested in Plaintiffs Application for Default Judgment

24

25
---

Incidentally although Mr Gibson advised by letter thAt Defendant apparently has no insurance

26 to provide coverage for this case Plaintiff notes that Defendant still has not complied with this Courts

orders by providing written response to the discovery requests Defendant was ordered to answer
27 Consequently it is Plaintiffs position that the sanction continues to accrue
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Defendants Request Is Contrary to Nevada Law

Inherent in Defendants motion is the assumption that she even has standing to contest the

evidence to be presented at the prove up hearing However there is no fact or law that indicates

Defendant has standing to object tothe Application for Default Judgment or that she should be allowed

to present or contest the evidence at the time of the prove uphearing In actuality the Nevada Supreme

Court has found that where default was entered due to the defaulting partys abusive litigation practices

the defaulting partygives up the right to object to all but the most patent and fundamental defects

in the accounting Young Johnny Ribeiro Building 106 Nev 88 95 787 P.2d 777 781

1990emphasis added The district court has broad discretion to determine how the prove up hearing

10 is conducted and to what extent the offending party is allowed to participate if at all Hamleti

11 Reynolds 114 Nev 863 866 963 P.2d 457 459 1999 In Flamlett the parties stipulated that the

12 offending party would be limited to crossexamination of witnesses and the court held the parties to said

13 stipulation

14 In the present case the parties have no such stipulation and under the circumstances of this case

15 kefendant should not be allowed to participate at all Defendants Answer and Counterclaimhave been

16 stricken due Defendants and her counsels dilatory and contemptuous conduct Consequently

17 should not be permitted
to

participate in any fashion in the prove-up hearing

18 Even if this Court vere inclined to allow Defendant to participate her role should be limited to

19 objectingto only the most fundamental defects in the accounting of damages However the Defendants

20 Opposition does not even aigue that Plaintiffs requested damages are inaccurate nor does it include one

21 piece of admissible evidence that shows any dect in the Plaintiffs calculated damages As such

22 Defendants Opposition is not meritorious and should not he considered

23 Plaintiff ittempted for almost three years to obtain basic discoverable information including

24 insurance infornation Plantiff submitt interrogatorics to Fallini Those interrogatories were never

25 answered Adams also submitted requests for admission and requests for production of documents to

26 Fallini requesting inforthation as to Fallinis insurance policies and/or carriers that may.provide coverage

27 for damages that ocØurred as result of the incloent Defendant Fallini never responded to any of those
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requests

Defendant had ample opportunity during th.e three 31ears of litigation on this case to comply with

Court Orders prior to her Answer .and Counterclaim being stricken and Default being entered The

Answer and Counterclaim ate stricken arid Default has been entered and Defendant has no legal right

to opposePlairitiffs Application for Default Judgement

Defendant blames her attorney Hany Keuhn for the status of the case However Defendant

provides
nO admissable evidence to support mental breakdown of Harry Kuehn Moreover Defendant

is litigation-savvy having litigatedpro sc in fedrral court She should have cheCked with her attorney

and asked for documentation of the status of the case Certainly Defendant has legal malpractice claim

10 against her attorneys but she has no basis for the relief requested in her Opposition to Plaintiffs

11 Apphcation for Default Judgment To the contrary Plaintiffs Application should be granted and

12 judgment entered against Defendant as set forth below

13 ILL

14 CONCLUSION

15 Defendant has setno basis in law or fact to oppose Plaintiffs Application for Default Judgment

16 Based on the evidence set forth above and to be presented at the prove-up hearing the Plaintiff is entitled

17 to Default Judgment as follows

18 On the Cause of Action alleged in the Complaint for an award of damages against Defendant

19 SusanFallini as follow

201 Grief sorrow loss of support etc $2500000.00

21 Lost eaming $1640696.00

22 Hedonic damages $5000000.00

23 Attorney fees reasonably incurred $50000.00

24 Sanctions ready levied ngainst Defendant S.000.002

25 TOTAL JUDGMENT SOUGHT $9.225696.00

26

Plaintiff will provide the exact amount at the fime of the prove-up hearing Plaintiff expects

21 the actual anoimt due wilt exceed $35000.00
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For such further relief as this Couit deems appropriate

Plaintiff so moves this Honorable Court

DATED this day of July.2010

Respectfully Submitted

ALDRICH LAW FIRM LTD

4ólmP Aldrich Esq
Nevada Bar No.t 6877

1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

10 Attorney for PlaintQf

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
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CERTIFiCATE QE$ERVICE

HEREBY CERTIFY that on the J3 day of July 2010 mailed copy of the

REPLY TO OPPOSITION TQ APPLICATION FOR DEFAULT JUDGMENT in sealed envelope

ro the following and that postagewas ftilly paid thereon

JoIm Ohl son Esq
l3owen Hall Ohlson Osborne

555 South Center Street

RenoNV89501
homey for Defendant/Counterclaimant

icatherine Barker Esq
10 Law Office of Katherine Barker

323 Las Vegas Blvd Ste 300

11 LasVegasNV89101
Attorney for Counterd4fendanl

12 state of Michael David Adams

imp1oyee
Aldrich Firm Ltd

15

l6

17

18

19

20

21

22

23V

24

25

26

27
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1QPP
JohnP Aldrich Esq
Nevada Bar No.6877

ALDRICHLAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorneys forPlaint

THE FIFTH JUDICIALDISTRICT COURT
THE STATE OF NEVADA

COUNTY OF Nfl

Estate of MICHAEL DAViD ADAMS by and Case No CV24539

through his mother JUDITH.ADAMS Dept No 2P

individually and on behalf of the Estate

10
Plaintiff

.11

12

SUSAN FALLrNI DOES I-X and ROE
CORPORATIONS I-X inclusive

14

15
Defendants.

SUSAN FALLINI

17
ciounterciaimant

18
vs

19
Estate of MICHAEL DAVID ADAMS by and

20 through his mother JUDITH ADAMS
individually andon behalf of the Estate

21
Counterdefendants

22

23
OPPOSITION TO FALLINIS MOTION FOR LEAVE TO FILE MOTION FOR

24 RECONSIDERATION

25 Plaintiff JUDITH ADAMS INDiVIDUALLY AND ON BEHALF OF THE ESTATE OF

26 MICHAEL DAVID ADAMS by and through her attorney of record John Aldrich of Aldrich Law

27 Finn Ltd hereby submits this Opposition to Defendants Motion for Leave to File Motion for

28
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Reconsideration The Opposition is based upon the attadhed memorandum ofPointh and Authorities the

attached exhibith and any testimony the Court.will accept at the hearing On this matter

DATED this /3 day of Ju1S 201.0

10

11

12

13

.14

15

16

17

18

.9
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23

24

25

26

27

28

ALDRICH LAW FIRM LTD

Jhn Aldrich Esq
Nevada Bar No 6877

1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorney forPlaintiff

MEMORANDUM OF POINTS AND AUTHORITY

STATEMENT OFFACTS

Defendant years after.her first discovery abuses and Orders have been long entered now attempts

to come before this Court aix set aside this Courts prior orders Defendant attempts to.portray herself

to this Court as an innocent victim of an attorney having some sort of breakdown In reality Defendant

is woman who has been involved in federal lawsuits and is clearly litigation-savvy and despite this fact

she apparently ignored this case entirely She had three years to figure out what was happening in her

case However because she apparently stuck her head in the sand and failed to follow up for status

updates or confirmation of alleged status updates she now wants to blame her attorney and disclaim

any responsibility for herself

While trying to paint Defendant as the victim Defendantss Opposition fails to mention the

substantial prejudice to Ms Adams as result of Defendants and her counsels dilatory conduct Ms

Adams spent three years attempting to gain basic discoverable information including insurance

Besides the fact that Defendant has provided no actual evidence Mr Kuehn had breakdown
Mr Kuehn is member of firm and Plaintiffs counsel has had dealings with at least three attorneys

from that firm Harry Kuehn Jason Earnest and Torn Gibson
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inforrnation Ms Adams was forced to file numerous motions that would not have been necessary had

Defendant and/or her counsel .compliçd with Nevada rules and law After achieving success on each of

her motions Ms Adams proceeded in accordance with the rules and law and she is entitled to adefault

judgment not to start over again Ms Adams is the
blameless party in this matter

It is unthinkable that Defendant would now years later attempt to move this Court to start the

case over after Ms Adams had to expend extensive resources to establish facts obtain simple insurance

information and ultimately seek judgment Ms Adams loather only son as result of this accident

hat Ms Adams has been through is indescribable For Defendant to now ask this Court to require Ms

Adams to go through the pain of re-litigating this case in which all key facts have been established

summary judgment has been granted and Defendants Answer and Counterclaim havebeen stricken is

unwarranted

STATEMENT OF FACTS

The Court is well aware of the facts of this dase having entertained numerous motions which have

resulted in the granting of summary judgment as to liability.th July 2008 and thestriking.ofDefçndants

Answer and Counterclaim in November 2009 Defendant has conceded that the recitation of facts and

procedural history submitted by Ms Adams is correct For the Courts convenience Ms Adams has

attached the latest Findings of Fact Conclusions of Law and Order to this Opposition as Exhibit

LEGAL AIALYSIS

.Defendant argues that she is entitled to Reconsideration of two ofprior rulings in this case the

July 29 2008 Order Granting Plaintiffs Motion for Partial Summary Judgment and the November

2009 Order Striking Answer and Counterclaim Defendant argues that she is entitled to reconsideration

of these Orders because these Orders are as result of her attorney Harry Kuehn failing to respond to

Request for Admissions failing to Oppose the Motion for SununaryJudgmOntand his failure in general

to respond to discovery Defendant fully blames her former attorney for these discovery abuses and

argues the prior decisions were clearly erroneous and would serve manifest injustice The reality is
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that Defendants counsels negligence is imputed to her and Defendant herself took head in the sand

approach The Orders are not clearly erroneOus but based on clear Nevada law and the established facts

in this case and there is no manifest injustice to Defendant Further Defendant is litigation-savvy

woman who had years to becoive apprisedof the happenings in her case

Defendants Motion for Reconsideration Should belleard As She Has Presented

No New Law or Fact Justifying Rehearing

Defendant seeks second bite at the apple an apple that has long since rotted Unfortunately

for Defendant the lS does not support her attempt Rehearings are not granted as matter of right and

are not allowed for the pirpose of reargument unless substantially different evidence is subsequently

introduced or the original deciäion of the Court was clearly erroneous MasÆnrv and Tile Contractors

10

Assn Jolley Urga Wirth Ltd 113 Nev 737 941 P.2d486 at 489 1997 approval

Little Earth of United Tribes Department of Housing 807 F.2d 1433 1441 8th Cir 1986 See also

GØllerv.McCowan64.Nev l06178P.2d 380 l947State ex rel Copeland Woodburv 17 Nev

337 30 10061883 Only in very rare instances in which new issues of law or fact are raised

.14

supporting ruling contrary to the ruling aireidy reached should motion for rehearing be granted

15

Moore City of Las Vegas 92 Nev 402 551 P.2d 2441976 Moreover party may not raise new
16

point for the first time on rehearing In re Ross 99Nev 657 68 P.2d 10891983
17

Defendant is now attempting to completely circumvent the finality of the summary judgment
18

rulings that have already and repeatedly been made by Curt in this case Defendant is trying to reviit

19

factual and legal matters that were long ago conclusively established

20

Defendants Motion for Reconsideration Should be Denied as Her

21 Attorneys Negligence is Imputed to Her

22 The crux of Defendants argument is that this Courts priorrulings should be reconsidered because

23 they are based on failures and iscovery abuses of hqr prior counsel However is general rule that

24 the negligence of an attorney is imputable to his client and that the latter cannot be relieved from

25 udgment taken against him in Æonsequence of the neglect carelessness forgetfulness or inattention of

26 the fonæer Tahoe Village Realty DeSmet 95 Nev 131 590 P.2d 1158 1161 In Moore Cherry

27 90.Nev 390 528 P2d 1018 1974 the Nevada Supreme Court stated as follows
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.2 There is certainly no merit to the contehtion that dismissal pf petitioners claim because

of his counsels unexcused conduct imposes an unjust penalty on the client Petitionej

voluntarily chose this attorney as his representative in the action and he cannot now avoid

the consequences of the acts or omissions of this freely selected agent Any other notion

would be wholly inconsistent with our system of representative litigation in which each

party is deemed bound by the acts of his lawyer-agent andis considered to have notice

all facts noticeof which can be charged upon the attorney

Id 90 Nev at 395 quoting Link Wabash Railroad Company 370 U.S 626 82 S.Ct 1386

962ernphasis added

Therefore Defendants attorneys inattention and carelessness in responding to discovery is

imputed tà her She cannot now move to reconsider valid Orders based on her attorneysnegligenceand

10 her purported blamelessness

11 Defendant was personally served with the lawsuit and voluntarily selected the attorney she wanted

12 to represent her interests and to defend her in the action thathad been filed Mrs Fallini was not only

13 personally aware of.thelawsuit that had been filed against her but she also knew that her attorney was

14 counter-suing to recover the value of the beef she lost when Mr Adams Jeep struck the ow

15 At an absoluteminimum Dcfendant was obligated to ask about the status of her case the defenses

16 that were being raised the actions that were being taken by her courisel and the rulings the Court was

17 making Most Importantly Defendant could have and should have requested written confirmation that

18 oth suits were really over as she now claims her attorney had previously repiesented to her

19 Further Defendant is litigation-savvy having been party to litigation and hired attorneys in the

20 past Even the most cursory internet search revealed that Defendant has been involved in other lawsuits

21 as evidenced by the opinion attached hereto as Exhibit Defendant is well aware of how this process

22 works and she cannot take head in the sand approach and the come to this Court justbefore judgment

23 is to be entered and ask for do over

24 Notice to the Attorney Constitutes Notice to the Client

25 Notice to the attorney of any matter relating to the business of the client in which the attorney is

26 engaged constitutes notice to the client Milner Düdrei 77 Nev 256 362 P.2d 439 1961 Aldabe

27 v.Adams 81 Nev 280 402 P.2d 341965 Noah Metzker 8SNev 57 450 P.2d 141 1969 Laige
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Hickman92 Nev41 544 P.2d 2Q8 1976 Every pleading and every document that was filed in this

case including the written discosery summary judgment itotioii discovery motions and subsequent

orders of the Court once served on the .Defendanf counsel constituted legal service on the Defendant

The Defendant cannot now comebefore the Court and claim she had no idea wh was going on and then

makó request for what amounts to new trial on issues that have.already been conclusively resolved

and established as matter of law

The Prior Orders Are Not Clearly Erroneous

Defendant argues that the facts deemed to be admitted in Plaintiffs Requests.for Admission

namely .that the area were the accident qccurred was not open range and that the fact that Defendant

failed to attach reflective strips to her cows are clearly erroneous Defendant claims therefore that the

Orders should be reconsidered However it is clear and well-established law in Nevada that the failure

totimely resporid to requests for admission deems the facts admitted and this is true even if the facts are

untrue

The Facts Submitted in the Requests forAdmission Are Conclusively Proven

NRCP 36 provides in pertinent part

.that the matter is admitted unless within 30 days after service

of the request Or within uch shorter or longer time as the court may
allow or the parties may agree in writing. the party to whom the

request is directed serves upon the party requesting the admission

written answer or .obj ection addressed to the matter signed by the

party or by the partys attorney

In Smith Emery 109 Nev 737 856 P.3d 1386 1993 the Court found that failure to timely

respond to requests for admissibn will result in those matters being conclusively established and this

is the case even if the established matters are ultimately untrue j4 The Court explained

if request is objectionable if party fails to object and fails

to respond to the request that party shouldbe held to have admitted

the matter Jensen Pioneer Dodge Center Inc 702 P.2d 98
100-0 Utah 1985 citing Ruthórford Bass Air Conditioning Co
38 N.C.App 630 248 $.E.2d 887 1978 It is well settled that failure

to respond to request for admissions will resultin those matters

beingdeemed conclusiveiy established Woods 107 Nev at 425
812 P.2d at 1297 Dzack 80 Nev at 347 393 P.2d at 611 This is so

even if the established matters are ultimately untrue Lawrence
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Southwest Gas Cow 89 Nev..433514 P.2d 868 1973 Graham

Carson-Tahoe Hosp 91 Nev 609 540 P.2d .105 1975 Emerys
failure to respond or object to the Smiths request for admissions

entitles the Smiths to have the assertions contained therein

conclusively established

.4 jj at 742-43 emphasis added

The ouns Prior Rulings Are Not Clearly Erroneous

EsS ifthe facts that havebeen deemed admitted ate not true the OrderGranting PartiaFSunimary

Judgment was not clearly enoneous The fads were deemed established due to Defendants failure to

respond It is well settled law in Nevada that suph admissions may properly serve as the basis for

summary judjnent against the party who failed to serve timely response Wagner Carex

10 Investigations Sec Inc 93 Nev 627 572 P.2d 921 1977 The evidence presente4 to the Court

11 nearly two years ago in Plaintiffs Motion for Partial Suæimary Judgment included .the following

li conclusively established facts

13 That Defendants property is not located within open range

14 2. That Defendant is the owner of the cow that is mentioned in of the Complaint on file

15 herein

16 That it is the common practice of Nye County ranchers to mark their cattle with

17 reflective or luminescent tags

1.8 That the subject cow was not marked with reflective or luminescent tag

19 That the subject cow crqssed fence to Æthve at the location of the subject accident

20 described in the Complaint on file berin
..

21 That Defendants cattle have previously been involved in incidents with motor

22 vehicles on the roadway

23 That Defendant does not track the location of her cattle while they are grazing away

24 from her property

25 That Defendant does not remove her cattle from the roadway when notified that the

26 cattle are in roadway

27 That the subj ect cow was not visible at night

28
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10 That Defendant was aware that the subject cow was not visiblç at night prior to the

incident that is the subject of the Complaint on file hereIn

11 That the subject cow was in the roadway of SR 375 at the time of the incident that is

the subject of the Complaint on file herein

12 That the àubjct cows presenbe in the roadway of SR 375 was the causç of the motor

vehicle accident that is the subject of the Complaint on file herein

13 That Defendant did not know the locatiori of the subject cow at the time of the incident

that is the subject of the Complaint on fileherein

14 That the presence of reflective or luminescent tag on the subject cow would have

made the subjóct cow visible at the time of the incident that is the subject of the

Complaint on file herein

For the convenience of the Court Plaintiff has attached the Requests for Admission as Exhibit

Based on the evidenóe before the Court this Courtproperly granted summary judgment favor of

Ms Adams

The Order Striking Defenda AnswS and Counterclaimwas also properly entered The lengthy

rocedural history is set forth in numerous court orders and motions filed by Ms Adams Defendant has

conceded that the history set forth in those documents is accurate The striking of Defendants Answer

and counterclaim and the holding of Defendant and her counsel in contempt is entirely proper This

Court imposed appropriately progressive sanctions before striking the Answer and Counterclaim In order

to avoid recitingall the argthients and law in this Oppositiori Plaintiff refers the Court to Plaintiffs prior

motions to compel and to hold Defendant in contempt all ofwbich were granted Ms Adams further

notes that Mr Kuelin or Mr Gibson at the last hearing appeared at eabh and every hearing

Defendant Is Estopped from Raising These Issues flue to the Actions and/or

Inanions of Her Counsel

Ratification of an attorneys conduct can occur through negligence inattention or the failure to

express disapproval by his client as its the clients duty having knowledge of the case to express her

disapproval within reasonable time under the equitable doctrine of laches Combs Admr Virginia
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Iron Coal Coke Co..33 SW 2d .649 Ky 1930 Baungartner Whinnev 39 A.2d 738 Pa 1944

Kreis Kreis 57 SW2d 1107 1933 Tex Civ App error dismissed former app 36 SW24 821

Defendant was personally served with the lawsuit and voluntarily e1ected the attorney she wanted

to represent her interests and to defend her in the action that had been filed Defendant was not only

personally awareof the lawsuit that had been filed against her but she also knew that her attorney was

counter-suing to recover the value otthe beef she lost when Mr Adams Jeep struck the cow As noted

above Defendant is litigation-savvy client who should have wondered why she had not heard anything

regarding the case in several years or if her attorney really did tell Iher the case was over she should

have requested documentation to substantiate that claim

At an absolute minimum Defendant was obligated to ask about the status of her case the defenses

that were being raised the actions that were being taken by her counsel and the rulings the Court was

making Most importantly Defendant could have and should have requested written confirmation

thatboth suits the claim and couriterclÆimwereally concluded as she now claims her attorney had

previously represented to her

The Evidence Proposed by Defendant Is Improper and Extremely Late

All of the evidence Defendant presents in her Motion to support the contention that the prior

rulings are clearly erroneous is inadmissàble Before an affidavit can be considered by the Court for any

purpose there must first be showing that thº.affiant is competent to testifS to the matters stated inthe

affi4avit Loclcart MacLean 77 Nev 210361 P.2d 670 1961 Daugherty Wabash Life Insurance

Co 87 Nev 32482 P.2d 8141971. The aflidavitmust also set forth such facts as would be admissible

in evidence at trial underthe ordinary rules oftrial evidence Caltrone 105 Casino Corp 82 Nev. 166

414 P.2d 106 1966 Collins Union Federal Savings Loan Association 99.Nev 284662 P.2d 610

1983 The affidavit must also be made on personal knowledge The court has the authority to strike

affidavits which do not comply with the requirements EDCR 2.2 1c State Fourth Judicial District

Court 68 Nev 527 238 P.2d 1125 1951 The Affidivits of Susan Fallini Joe Fallini Chris Call and

Tony.Lesperance are unsigned andtherefore.inadmissiblŁ However evenif signed the affidavits are

inadmissible because they do not establish sufficient foundation for the testimony they purPort to
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provide Additionally the expert deadiine in this case has passe4 and Defendant cannot now come into

Court just before default judgment is entered and bring new expert testimony Defendant also

attaŁhed letterfrom Gilbert Garciató her Motion however the letter is also inadmissablehearsay and

arguably expert testimony Finally none of these witnesseshave been idehtifled byDefendant in any pre

trial disälosure. As such Defendant.has provided no admissible evidence to support her contentions

The Only Manifest Injustice That Would.Occur in this Case Is if the Ms Adams Had to

Re-litigate This Case

Defendant argues maxiifest injustice
would occu if the Orders were to stand in this case

However the reality is that Defendant chose her former counsel and knçw she was being sued In fact

she even oounter-sued for the value of the cow that was killed Where party has been accurately

notified of the time and place of hearing his failure to appear amounts to failure to prosecute and is

proper ground for dismissal Link Wabash Railroad Company 370 U.S 626 1962 Further

courts is the power to dismiàs case for failure to prosecute or to comply with its orders

To prevent undue delays and to control their calendars courts may exercise this power within thebounds

of sound judicial discretion independent of any authority granted under statutes or court rules Sloup

Hershey 457 F.2d 1489th Ok 1971 relzearingdenied April 17 1972 Harris Haths 65 Nev 342

196 P.2d 402 1948 Dubin Harrell 79 Nev 467 386 P.2d 729 1963 Vo1p Papagn 85 Nev

437 456 P.2d 848 198

Defendant knew of the seriousness of the lawsuit and the large amount of damages that would be

sought Defendant had been involved in rwmerous prior lawsuits and was well apprised of the normal

course ofsuit It was incumbent Upon Defendant to remain aware ofwhat was going on with the suit and

request dismissal paperwork from her prior attorney

The only way manifest injustice would result is ifthis Motion were granted Ms Adams should

not be penalized for situation that Defendant andher former counsel created

Further if this Motion is not granted Defendant would not be left without remedy The

Defendant
would

still have legal recourse against her former attorney In fact she would be entitled to

summary judgment against Kuºhn asa matter of law which would then open verified and substantial
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111
CONCLUSION

Defendant has set forth no basis in law or fact to request rehearing on Orders that have been in

place for two year The Defendant chose her former counsel and had an obligation to rem in apprised

of the progress of the suit As set forth clearly above any negligence by Defendants former counsel is

imputed to her Further Defendant has not shown the prior rulings were clearly erroneous or that

manifest injustice would occur As such Defendants Motion should be denied

DATED.this 13 day of July 2010

10 ALDRICHLAW FIRMLTD

._____
J9hn Aldrich Esq

13 Nevada Bar No 6877

1601 Rainbow Blvd Suite 160

14 Las Vegas Nevada 89146

702 853-5490

15 Attorney forPlaintiff
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PLEASETAKE NOTICE that an Order Holding Defendants Counsel in Contempt of Court
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Exhibit

QATED this
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ALDRICH LAW FIRM LTD

in Aldrich Esq
evada State Bar No 6877
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702 853-5490

.10 702227-1975

Attorneys for Plaintiff
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13 HEREBY CERTIFY that on the ayof June 20101 mailed copy of the

14 NOTICE OFENTRY OF ORDER in ea1e4 envelope to the following and that postage was fully

15 paid thereon

16 Harold .Küehn Esq
Gibson Kuehn

17 1601 Basin Avenue SuitelOl

PahrumpNV.89060
18 Attorney/or Defendant/Counterclaiinant

19

20 Katherine Barker Esq
Law Office of Katherine Barker

21 701 Bridger Aye Ste 500

Las Vegas NV 89101

22 AttornŁyfor Counterdefendari/

Estate of Michael David Adams
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John Aldrich Esq
Nevada BarNo 6877

ALDRJCH LAW FIRM LTD
1601 SRainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975 fax

Attorneys for Plaint Jf

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS individualiy..and on behalf of the

Estate

Plaintiffs

vs

SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

Defendants

SUSAN .FALLINI

Counterclaimant

vs

Estate of MICHAELDAVID ADAMS
by and through his mother JUDITH
ADAMS individually and on behalf of the

Estate

Cdunterdefendants

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER HOLDING
DEFENDANTS COUNSEL IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday May 24 2010 hearing having

been held before the Honorable Robert Lane and John Aldrich Esq of Aldrich Law Firm

Ltd appearing oh behalf of the Plaintiffs with Thomas Gbson Esq appearing on behalf of

Defendant the Court hereb oder as follows
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FINDINGS OFFACT

The Court having been presented the following facts by Plaintiffs counsel and having

received no opposition to the facts by Defendant makesihe following findings of fact

This lawsuit arises out of an incident that occurred on or about July 2005 At

approximately 900 p.m on that day MICHAEL DAVID ADAMS Adams was.driving his 1994

Jeep Wrangler.on SR 375 highway in Nye County when he collided with Hereford cow cow
owned by Defendant SUSAN FALLINI Fallini Adams died at the scene is result of the

impact

The decents mother JUDITH ADAMS Judith filed complaint on behalf of

Adams mother and his estate on November 29 2006 and properly servecLFallini with process

Fallini filed her Answer and Counterclaim on March 14 2007

On October 31 2007 Plaintiff submitted interrogatories to Fallini Those

rnterrogatçries were never answered AdarnØ also submitted requests for admissions and its first set

of requests for production of documents on October .31 2007 second set of requests for

production of documents were submitted to Fallini on July 2008 requesting information as to

Fallinis insurance policies and/or carriers that may provide coverage for damages that occurred as

result of the incident

Fallini never responded to any of these requests. To this date Fallini has not

produced any responses of any kind to Plaintiffs written discovery requeats Despite an extension

requeEted by Plaintiff and granted by the Court the discovery period has lapsed without any

responses being provided by Defendant

On or about April 2008 and again on May 2008 with Certifloate of Service

Plaintiff filed Motion for Partial Summary Judgment Defendant did not oppose that motion and

the Court granted that Motion On July 30 2008 Notice of entry of the Order Granting Plaintiffs

Motion for Summary Judgment was served on Defendant on.August 15 2008

Plaintiff attempted to amidably resolve the discovery dispute and obtain copy of
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Defendant applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

letters to Defendants counsel seeking responses to the discovery

Plaintiffs counsel Mr Aldtich attempted to discuss this discovery issue with

Defendants counsel Mr Harry Kuehn as welL On orabout March 2009 Plaintiffs counsel

óontacted the office of Defendants counsel Mr..Aldrich wa informed that Mr Kuehn was not

available Mr Aldrich left message with Mr Aldrichs phone number and asked that Mr Kuehn

return the call No return call ever cathe

On March 18 2009 Mr Aldrich again contacted the office ofMr K.uehn Mr

Aldrich was informed that Mr Kuehn was not available Mr Aldrich left message with Mr

Aldrichs phone number and asked that Mr Kuehn return the call No return call ever came.

Exhibit

On March 23 2009 Plaintiff filed Motion to Gompel Defendants Production of

Documents including iiiformation regarding any insurance policies thatrna provide coverage for

the incidentas contemplated in thePlaintiffs second request for documents This motion was heard

on April 272009 The Defendants attorney Mr KuŁhn attended the hearing Mr Kuehn did not

oppose themotion to compel and agreed at the hearing it was warranted Mr Kuehn provided no

explanation as to why Defendant failed to respond to all discovery requests Mr Kuehn agreed

sanctions were warranted however he disputed the amount of sanctions

10 At the hearing on April 27 2009 this Court granted the Motion to Compel and

awarded John Aldrich Esq $75 000 in sanctions for having to bring the motion Notice of Entry

of Order on the order granting the motion to compel was entered on May 182009 It was served

by mail on Defel3dant on May 14 2009 DefŁndÆnt never complied with the Order

11 On June 16 2009 Plaintiff filed Motion to Strike Defendants Answer and

Counterclaim due to Defendants complete failure to comply with discovery requests and this Courts

Order The Defendant counsel again attended the hearing and again prOvided no explanation as

to why Defendant failed to respond to all discovery requests but stated Defendant ould comply

Page 3of

.9

10

1l

i2

.13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

187



respond

15 Because Defendant failed and refused to follow this Court order and provide the

requested information Plaintiff brought its first Ex Barte Motion for Order to Show Cause Why

Defendant and Her Counsel Should Not Be Held in Contempt The Order to Show Cause was

granted and ahearing was sóhedulŁd on September 28 2009 conference was held in chambers

so as to avqid embaxrassment to Defendants counsel Following the conference the Court ordered

That Defendants counsel shall have until close of business on October 12

2009 to comply with the Order Granting Plaintif Motion to Compel and

provide responses to Plaintiffs Request Mr Production of Documents

including the requested insurance informati6n

That if Defendant does not provide the above-described information by

October 122009 Defendants counsel will beheld iii contempt of court and

will be fined $150.Q0 per day beginning October 13 2009 until said

information is provided The days shall be calculated on seven-day week

That if the above-described information is notprovided by October 122009

with discovery requests

12 The Court denied Plaintiffs Motion to Strike based on Defendants counsels

promises to comply This.Court did however order Defendant to comply with the Order granting

Plaintiffs Motion tO Compel and to rØspond.tà Plaintiffs discovery requests by August 12 2009

or Defendants Answer and Counterclaim would be stricken The Court also ordered Defendant to

pay $1000 sanction

13 To date Defendant has failed to comply with the order ofthis Honorable Court and

respond to Plaintiffs discovery requests Defendants counsel has paid the $1750.00 in sanctions

as ordered by the Court

14 Plaintiff is entitled to the discovery responses and in fact Defendant has admitted

as much on more than one occasion Nevertheless Defendant refused and continues to refuse to
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the CQurt willsfrike defendant pleadings in theft entirety Plaintiff will not

need to renew any motion regarding its request to strike defendants

pleadings Plaintifi will be able to simply submit an Order Striking the

Pleadings for signature by the Court

l6 Defendant and her counsel failed to provide the information at issue by October 12

2009 Consequently on or about Novembet 2009 .the Court entered its Findings of Fact

Conclusions of Law and Order Striking Answer and Counterclaim of Defendant Susan Fallini and

Holding Defendants Counsel in Contempt of Court Pursuant to said Order Defendants counsel

Harold Kuehn Esq was held in contempt of Court and was ordered to payto Plaintiffs counsel

John Aldrich Esq $15000 per day beginning October 132009 andcontinuing to iccrue until

th information described above is provided The Order provided that the days shall be calculated

on asevŁn-dÆy week and that the Order shall constitute judgment upon which Mr Aldrich can

execute Interest óæ unpaid balances was ordered to accrue at the statutory rate

17 Again in cOntrvention of the Courts orders Defendant and her counsel have failed

and refused to provide the information they have been ordered to provide Deefhdants counsels

utter refusal to abide by.theCourts orders has stalledand frustrated the litigation process

18 On or about April 7201.0 Plaintiff again brought an Ex Pafte Motion for Orderto

Show Cause Why Defendant Susan Fallini and Her CounselShould.Not Be Held in Contempt of

Court and Possible Sanctions Be Impoed. On or about April 19 2010 the Courtentered the Order

to Show Cause and et hearing for Monday May 24 2010

19 As with the prior OrdŁrto Show Cause and several oth motiOns despite personal

service on Defendants counsel neither Defendant nor her counsel responded in writing to the Order

.to Showdause

20 The Court held hearingon Monday May 24 2010 Thomas Gibson Esq the law

partner to Hany Kuehn Esq. appeared on behalf of Defendant Defendant Susan Fallini did not

appear at the hearing
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21 Duringthe hearing Mr Gibson indicated he had not seen the file and provided no

valid excuse tor Defendants or DefendantÆ counsels failure and refusal to abide by the Courts

prioi.orders Mr Aldrich alsp advised the Court that over 220 days had passed since the Court-

imposed sanction began to accruq and that over $30000.00 was now due pursuant to thatsanctiori

22 Mr Gibson made specific representations to the Court that the client Defendant

Susan Fallirfi was unaware of the status of this case Mr Gibson also made specific representations

that he would obtain the information at isueimthediatØiy and provide it to.Plaintiff Mr Aldrich

requestedthat the Court impose $5000.00 sanction as well as $500.00 per day sanction starting

on May 25 2010 until Defendant provides the information The Court imposed the $5000.00

sanction upon Defendants counsel The Court advised both counsel that the Court would give

Defendant until June 2010 to comply with the Courts prior orders before increasing the daily

sanction from $150.00 per day to $500.00 per day

23 Plaintiffs counsel also requested that the Court issue bench warrant for Defendant

Susan Fallini given her failure to appear as ordered by the Court on two occasionŁ The Court

declined to do so at the hearing on May 24 2010 but indicated it may be willing to do so if

Defendant doesnot comply this.tirne

CONCLUSIONS OF LAW

Based on the Findings of Fact set forth above the Court.makes the following conclusions

of law

Pursuant to NRC 34 Plaintiff has the right to request documents which are

discoverable pursuant toNRCP 26 According to NRCP 34 Defendant has 30 day from receipt of

the requests for production of documents to provide appropriate responses

NRCP 34b permits party to seek reiiefunder NRCP 37a ifthe paity who receives

discovqry requests fails to respond appropriately NRCP 7a provides that the Court may enter an

order compelling non-responsive party to disclose the Fequested information

This Court has at least four times entered an order compelling Defendant to respond
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to Discovery requests

NRCP 37b2c permits an order striking out pleadings or parts thereof for

discovery abuses Selection of particular sanctionfor discovery abuses under NRCP 37 is

generally matter committedto the sound discretion of the district court Stubli Big In Trucks

me lOtNev.309 312-313 8OP.2d785 1991citingFiremns Exchange ZenithRadio Corp

103 Nev 648 649 747 P.2d 9111 9121987 and Kelly Broadcastingv Sovereign Broadcast 96

Nev 188 192 606 P.2d 1089 1092 1980

The Nevada Supreme Court held that default judgments will be upheld where the

normal adversary process has been halted due to an unresponsive party because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights Hamlet

Reynolds 14 Nev 863 963 P.2d 457 1998 citing Skeen Valley Bank of Nevada 89 Nev

301303511 P.2d 1053 10541973

Defendant has provided no responses whatsoever nor has Defendant objected to any

request Defendant has tailed on at least four occasions to comply with this Courts Order no

time has Defendant or her counsel given any excuse orj istification for their failure and refusal to

abide by the Courts orders

Defendant has beengiven ample opportunity to comply with the Courts Orders

Defendant has halted the litigation process and the additional sanctions of $5000.00 immediately

an4 $500.00 per day beginning June 2010 if Defendantdoes
not comply with the Courts prior

orders are appropriate under the circumstances

ORDER

Based on the Findings of Fact and Conclusionsof Law as set forth above

IT IS HEREBY ORDERED thatDefendants counsel Harold Kuelin Esq is in contempt

of Court and mUst pay to Plaintiffs counsel John Aldrich Esq $5000.00 in addition to The

$150.00 per day that began accruing on October 13 2009 and which continues to accrue until the

Defendant and her counsel comply with the Cpurts prior orders including providing the information
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sought by Plaintiff

IT IS FURTHER ORDERED that Defendant shall provide the information sought by

Plaintiff and which Defendant and her counsel have been ordered to provide by June 2010 In

the evehtDefendaht does nt comply with the Courts prior orders by June 12010 Mr Kuehn will

be held in cóætempt of Court again and must pa to P1aintiff counsel John Aldrich Esq

$500.00 per day beginning June 2010 and continuing to accrue until the information described

above is provided The days shall be calculated on seven-day week and this Order shall constitute

judgment upon.which Mr Aldrich can execute Interest on unpaid balances shall accrue at the

statUtory rate

10 ITISSOORDERED

DAThD this dayof_LLkflp_. 2010

12

ROBERTWD LANE
13

DISTRICT COURT JUDGE

14

Submitted by
15

ALDRICH LAW FIRM LTD.
16

17

18 hnP Aldrich Esq
evada Bar No 6877

19 1601 RainbowBlvd Suite 160

Las Vegas Nevada 89146

20 Attorniys for Plaint jff
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Susan Fallini and Josep Fallini Jr in Each of Thefollo ing Capaci.. Page of

_____________

Jsusan falliæi Federal Circuit Court of Appeals Search Cases

The following search terms have been highlighted for you susan fallini

Susan Pallini and Joseph Fallini Jr in Each of Thefollowing

Capacities As an Individual Person and Successorto the Interest of Helen

Fallini As Sole Heir of Helenefallini Deôeased Executor of the Last Will of

Helenefallini and Trustee of the Helene Fallini Living Trust Andthe Helene

Fallini Living Trust As the Sole Distributee Ofthe Last Will of Helene Fallini

Plaintiffs-appellants the Unted States Defendant-appellee

United States Court of Appeals Federal Circuit 56 F.3d 1378

June 1995.Rehearing Denied Suggestion for Rehearing In Banc DeclinedNov

1995

William Schroeder Vale OR argued for plaintiffs-

appellants With him on the briefwas William Schroeder

of Boise ID

Peter Appel Attorney Environment and Natural

Resources Div Dept of Justice Washington DC argued

for defendant-appellØe With him on the brief were Lois

Schiffer Asst Atty Gen John Bryson and Dorothy

Burakreis Attorneys Of counsel was Laura Brown Office

of the Sol Dept of the Interior Washington DC

James Huffman Dean and Professor of Law Director

Natural Resources Law Institute Northwestern School of

Law Lewis and Clark College of Portland OR was on the

brief for amicus curiae Water for Life Inc

Before MICHEL LOURIE and BRYSON Circuit Judges

BRYSON Circuit Judge

In this Fifth Amendment takings case the Falhnis who are engaged in cattle

ranching in Nevada argue that the federal government has taken personal property
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from them withoUt corripensation The Fallinis contend that the government effected

taking by requiring them to provide water to wild horses living in the area in which the

Fallinis conducted their ranching activities The Court of Federal Claims ruled against

the Fallinis concluding.on motion for summary judgment that they had iio.property

right that .wai taken by governmental action FalUni United States 31 Fed.Cl 53

1994 We conólude that their complaint was not filed within the applicable statute Of

limitations psriod and that.the complaint should be dismissedon that ground

The appellants .SuŁah and Joseph Failini own 2700-acre ranch in south-central

Nevada The Fallinis ranch property is located within region known as the Reveille

Allotment which consists of 657520 acres of federally owned land Pursuant to

federal permits the Fàllinis graze cattle on the public land surrounding their ranch

property

The Fallirli family has engaged in ranching in the area since the 19th century Over

time they have developed number of water souróes onthe public and.to water the

cattle that are permitted to graze there Although the Fallinis do not own the land

where the water sources are located they bontend that under federal and state law

they enjoy proprietary rights in all the water they produce from the waterworks that

they and their predecessors have constructed

In 1971 Congress enacted the Wild Free-Roaming Horses and Burros Act 16 U.S.C

Secs 1331-1340 which provided for the management and protection of wild horses

and burros on public lands The Act prohibited the removal destruction or harassment

of wild horses and burros found .onpublic lands and it authorized the Secretary of the

Interior to issue regulations providing for the management of the wild horses and

burros

In November 1992 the Fallinis filed complaint inthe Court of Federal Claims

contending that the government had taken their property by reuiring them to provide

water to wild horses whenever.plaintiffs provided water to their domestic livestock after

December 17 1971 effective date of the Wild Free-Roaming Horses and Burros

Act on penalty of loss of their grazing preference The Fallinis complaint does not

describe exactly what the government required them to do in order to provide water to

the wild horses but they elsewhere assert that they have been prohibited from

fencing their water sources in ways that would permit cattle access to the water but

prevent wild horses from having access. In their complaint the Fallinis alleged that

between 1971 and 1991 the qost of providing water to wild horses that took water from

the Fallini developed water sources totaled approximately $1 million

The Court of Federal Claims granted summary juclgment.to the government The court

first held that the Fallinis do not own the water they produce in excess of the amounts
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11

necessary to satisfy the cattle authorized under their federal grazing permits The

court furtherconcluded thatbecaUse the government may regulàtØ the use of the

public lands on whichthe Fallinis cattle are allowed tograze the Falilnis did not have

compensable expectancy in exclusion of wild horses and other wild animals from the

allotment or exclusive use of the forage and water Fallini United States 31 Fed.Cl

at58

On appeal the Fallinis contend that the Oourt erred in characterizing their interest in

the water that they brought to the surface at the developed water sources on the

Reveille Allotment Based on theirclaim that they enjoy ownership rightsin.thatwater

under federal and state law the Fallinis argue that the government took their property

with out compensation when it prohibited them from barring the wild horses from

drinking water at those site

.8 The government responds first that the Fallinis failed to file their complaint within the

applicable statute of limitations period
and that the complaint therefore should be

dismissed On the merits the government argues that the Court of FederalClaims

was correct in ruling that the government had the right tocondition the Failinis use of

the public lands on their not barring the wild horses from having acdess to the

developed water sources

II

10 We do notreach the merits of theFallinis claim but instead vacate the judgment of
the Court of Federal Claims and direct that court to dismiss the cOmplaintâs untimely

filed

11 The Fallinis brought their claim against the United States under the Tucker Act 28

U.S.C Sec 1491 Actions brought under the Tucker Act are time-barred unless they

are filed within six years of the date that the cause of action accrued 28 U.S.C Sec

25O1 As general matter cause of action accrues when all the events have

occurred that fix the defendants alleged liability and entitle the plaintiff to institute an

action Alliance ofDescendants of Texas Land Grantsv United States 37 F.3d 1478

1481 Fed.Cir.1994 The question whether the pertinent events haye occurred is

determined under anobjective standard plaintiff does not have to possess actual

knowledge of all the relevant facts in order for the cause of action to accrue

Menominee Tribe United States 726 F.2d 718 721 FØd.Cir cert denied 469

U.S 826 105 S.Ct 106 83 L.Ed.2d 501984

12 In the present case the objective standard is clearly met because the appellants have

been cognizant of the facts underlying the alleged taking since long before they filed

their complaint in the Court of Federal Caims The complaint alleges that the
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uncompensatedtaking began in 1.971when Congress enaôted the Wild Free-

Roaming Horses and BUrros.Act and has continued since that time

13 On October 1983 the Fallinis sent bill to the Bureau of Land Management

seeking corripensation for the water drunk by the wild horses At least by that date

then the Fallinis were awareof all the facts necessary to establish the liability of the

United States forthe alleged taking Unless the Fallinis were justified in delaying the

filing of their complaint following that event their claim is barred because it waØ not

filed fri the Court of Federal Claims until 1992 more than six years after the 1983bill

that the Fallinis submitted tO the Bureau of Land Management

14 The Fallinis advance twa theories that they claim enable themto avoid dismissal

under the time bar First they argue that their complaint was filed within the limitations

period because they have expetienced continuous taking over many years and the

taking did not stabilize until November 28 1986 date slightly less than six years

before the filing of their suit Second they allege that every drink taken by every wild

horsefrom 1971 through the date of the filing.of their complaint constituted separate

taking Under that theory the Fallinis would not be able to recover
for any water taken

more than six years before they filed suit but they would be entitled to claim

compensation for the water taken.within the six-year period before their complaint was

filed As we analyze the case neither of the Fallinis theories suffices to overcome the

limitations bar

15 In support of their first theory the Fallinis claim that they have .beensubject to

continuous takingunder.United States Dickinson 331 U.S 745 67 S.Ct 1382 91

L.Ed 1789 1947 and its progeny See generally Applegate United States 25 F.3d

1579 .1 581-84 Fed.Cir.l 994 Underthat theory they contend their cause ofaction

forthe continuous taking that began in 1971 did not accrue until 1986

16 In Dickinson the Supreme Court announced the principle that when the gävernment

allows taking of land to occur by continUing process of physical events plaintiffs

maypostpone filing suit until the nature and extent of the taking is clear 331 U.S at

749 67 S.Ct at 1385 The taking in Dickinson resulted from the governments

construction of dam that intermittentl9 inundated the property of nearby landowners

Noting that the landowners were uncertain at first how frequently the dam would result

in flooding and thus whether an actual permanehttaking had occurred the Court in

Dickinson held that the plaintiffs cause of action in such case does not accrue until

thesituation becomes stabilized Id

17 Dickinson contains language that can be read tosuggest that cause of actionior

taking does not accrue until allthe damages resulting from the taking can be finally

calculated See e.g Dickinson 331 U.S at 749 67 S.Ct at 1385 landowner may
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postpone suit untlF the consequences the governmental act in question have so

manifested themselves that final account thay be struck That interpretation of the

Dickinson rule however would be broader than even the appellants contend for as it

would mean that in case such as this one wherethe damages continue to increase

over time the plaintiffs cause of action would never.accrue and the statuteof

limitation would never run SS Gustine Land Cattle Co United States 174

Ct.Cl 556 .656 1966 WL 8856 Ct.CLl 966 broad interpretation would put the

Dickinson doctrine in unending conflict with the statute of limitations

18 The Supreme Courthas not read Dickinson so expansively In United States Dow

357U.S 17 27 78 S.Ct..1039 1047 L.Ed.2d 1109 1958 the Court characterized

Dickinsona holding only that the statute of limitations does not bar an action for

taking by flooding when It was uncertain at what stage in the flooding operation the

land had become appropriated to public use

19 Following Dow the Court of Claims adopted similarly narrow interpretation of

Dickinson and the meaning of stabilization in the takings context In Kabua United

States 546 F.2d 381 384 212 Ct.Cl 160 1976 the court noted that in Dow the

Supreme Court more or less limited to the class offiooding cases to

which it belonged when the landowner must wait in asserting hislclaim until he knows

whether the subjection to flooding is so substantial and frequent as to constitute

taking Accord Hilkovsky United States 504 F.2d 11121114 205 Ct.Cl 460

1974 Dow distinguished the
flooding

situation in Dickinson from other types of

Government taking because in the slow flooding situation in Dickinson the full extent

of the Government taking could not be.knownuntil the high watermark of the flooding

had been reached And in Barnes United States 538 F2d 65 210 CtCI 467

1976 on facts very similar to those in Dickinson the court held that taKing by flood

accrued in 1973 rather than in 1969 the date of the first flood The court explained

that the taking must be dated from the time that itfirst became clearly apparent .. that

the intermittentflooding was of permanent nature Id at 873 In other post-

Dickinson cases the Court of Claims has made clar that it is not necessary that the

damages from thealleged taking be complete and fully calculable before thecause of

action accrues Columbia Basin Orchard United States 88 F.Supp 738 739 116

Ct.Cl 348 1q50 we do not think the Supreme Court in the Dickinson case meant

to hold that plaintiff was entitled to wait until any possibility of further damage had

been removed Nadler Foundry Mach Co United States 164 F.Supp 249 251

143 Ct.Cl 92 958 same see also Wilcox Executors of Plummer 29 U.S

Pet 172 177 LEd 821 1830 statute of limitations begins to run when breach of

duty occurs right to sue is not suspended until subsequent events shall show the

amount of damage or loss
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20 In the case at bar the permanent nature of the taking was evident to the Fallinis at

least by 1983 when they sent their water bilIto the Bureau of Land Management The

Fallinis maintain that the taking was continuous from 1971 on but that it did not

stabilize untiFNovember 28 1986 The only event to occur on or about that date

however was the formation of the Herd Management Area HMA in settlement of one

of theFallinis prior suits against the government

21 The HMA established the historical location and herd population ôfwild horses in the

Reveille Allotment As part of the settlement the Bureau of Land Management

undertookto conductan annual census of wild horses in the HMA and to remove any

excess
horses Thus the formation of the HMA served only to reduce the damages

the Fallinis were suffering because of the alleged taking it did nothing to establish that

the horses drinking constituted taking for which the United States was liable

22 Three years before the HMA was established the Fallinis billed the federal

góvernmØnt for the wØter allegedly taken by the wild horses up to that point At least

by that time the situation had become clearly apparent and therefore had stabilized

within the meaning of Dickinson because the bill that the Fallinis sent to the Bureau of

Land Management indicated that they were fully aware of all the facts that on their

view of the case led tothe conclusion that the governments actions amounted to

taking The only changes in the ensuing years were changes in the number of

protected horses in the Reveille Allotment and thus the amodrit of water taken

Nothing that happened in those later years had the legal effect of triggering for the

first timethe Fallinis obligation to sue for the alleged takings that had occurred since

the enactment of the Wild Free-Roaming Horse and Burros Act in 1971 Thus the

Fallinis firsttheory does not allow
them

to avoid the statute Of limitations bar

23 Under their second theory the Fallinis concede application of the time-bar as to pre

1986 events but seek compensation for injury they suffered after 1986 i.e within the

six years prior to the filing of their suit That claim however depends upon

characterizing every drink by every wild horse as new and independent federal

taking compensable under the Fifth Amendment

24 In analyzing this theory of recovery it is useful to analogize the conduct at issue in this

case to taking of real property If landowner owns parcel of beachfront property

and the government enacts legislationdemanding that the landowner allow others to

walk along the shore the government has affected taking of an easement on the

landowners property See Nollan California Coastal Commn 483 U.S 825 831

107 S.Ct 3141 314597 L.Ed.2d 677 1987 For purposes of blaim accrual such

taking occurs on the date of enactment of the legislation Alliance ofDescendants of

Texas Land Grants United States 37 F.3d at 1482 De Anza Properties Ltd

Santa Cruz 936F.2d 1084 9th Cir.1991 Every instance of abeachcomber using the
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public easement does not constitute separate taking even though each use may

inflict psychic or eôonorflic injury on the landowner

25 The analysis of the present facts is similar in their complaint the Fallinis allege that

the Wild Free-Roaming Horses and Burros Act deprived the Fallinis of their right to

exclude wild horses from the developed water sources on the Reveille Allotment In

light of those allegations it is the enactment of the statute not the individual intrusiOns

by the horses to which court mustlook to determine if there has been taking

26 The fact that the water at issue in this case is pØrsonalty and the land at issue in the

easement case was realty does not alter the nature of the analysis For purposes of

determining when the Fallinis claim accrued it is necessary ih either case to look to

the nature and timing of the governmental aôtion that constituted the alleged taking

Alliance of Descendants of Texas Land Grants United States 37 F.3d at 1481.

27 If the horses were agents or instrumentalities of the United States government the

analysis Of what governmental action cOnstituted the alleged taking might well be

different See Mountain States Legal Found v.Hodel 799 F.2d 1423 1428 10th

Cir.1986en banc cert denied 480 U.S 951 107 S.Ct 1616 94 L.Ed.2d 800

1987 But the horses are not.agOnts of the DepartmentOf the Interior any more than

beachcombers wandering across property owners land are agents of the legislature

that mandated the creation of an easement along the shore

28 What the Fallinis may challenge under the Fifth Amendment is what the governmentS

has done not what the horses have doneThe only governmental action that coUld

constitute compensable taking in thiC case is the governmenVs directive forbidding

the Fallinis from shooingthe horses away from the waterthat the Fallinis have

produced at their developed water sources That governmental action cannot be

regarded as recurring with every new drink taken by every wild horse even though the

consumption ofwater by the wild horses imposes continuing economic bürdenon

the Fallinis See Delaware State Collegev Ricks 449 U.S 250 258 101 S.Ct 498

504 66 .L.Ed.2d 431 1980 ptoperfocusfor statute of limitations purposes is upon

the time of the acts not upon the time at which the consequences of the

acts became most painful BecausetheFallinis identify the enactment of the Wild

Free-Roaming Horses and Burros Act as the governmental action that prevented them

from fencing the horses away from their water sources and because they admit that

they suffered injury from the date of enactment their claim must be regarded as

accruing long before they filed their present suit

29 III

30
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Based on ouranalysis of the Fallinis takings claim we conclude that their claim was

time-barred We therefore vacate the judgment and remand this case to the Court of

Federal Claims with instructions to dismiss the complaint as untimely

31 Each party shall bØar.its own costs

32 VACATED AND REMANDED WITH INSTRUCTIONS

Copyright O4jj Comoanv Terms of Service Privacy Policy Contact Us Have Haopyjayl
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RItQT
John Aldrich

Nevada Bar No 6877

Stacy Hanop
NevadaBarNo.9826
ALDRICH BRYSONLLP
1601 S.RainbowBlvd Suite 160
Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for PlaintWs

THE ILI3TH JUDICIAL DISTRICT COURT
THE STATE OFNEVADA

COUNTY OF NYE

10
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case Nol CV24539
ADAMS individually and on behalf of the Dept 2P
Estate

12
Plaintiffs

13
vs

14
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclugive

15
Defend nts

16 SUSAN FALLINI

17
Counterclairnant

18 vs

19
Estat of MICHAEL DAVID ADAMS
by and through his mother JUDITH

20 ADAMS individually and on behalf of the

21
Estate

22
Counterdefendants

23
PLAINTIFFS FIRST SET REOUESTS FORADMISSION TO DEFENDANT

FALLINI

24 TO SUSAN FALLINT
25 TO HAROLD KUERN ESQ attorney for Delendant/Couuterclaimant

26
Plaintiffs Estate of MICHAEL DAVID ADAMS ky and through his mother JUDITH

27
ADAMS by and through their attorneys Aldribh Bryson LLP hereby request that Defendant

28
pursuant to Nev Civ 36 respond to the following Requests for Admission within thirty 30

days of service hereof

204



Admit that your property is not located within open rnge

NOTE As used throughout these requests open range is to be defined as set forth in .NRS

568.355

9IJEST FOR ADMISSION NO.2

Admit that you are the owner of the cow that is mentioned in of the Complaint on file herein

hereafter subject cow

REOUEST FOR ADMISSION NO.3

Admit that it is the common practice of Nyc County ranchers to mark their cattle with

reflective or luminescent tags

REOIJEST FOR ADMISSION NO.4

Admit that the subject cow was æQt marked with reflective or luminescent tag

REOUEST FOR ADMISSION NO

Admit that the subject cow crossed fence to arrive at.the location of the subject accident

described in the Complaint on file herein

REOIYEST FOR ADMISSION NQ
Admit that your óattle have previously been involved in incidents with motor vehicles on the

roadway

REOUEST FOR ADMISSION NO.7

Admit that you do ot track the location of your cattle while they are grazing awayfrom your

property

REOUEST FOR ADMISSION NO.8

Admit that you do not remove your cattle from the roadway when notified thatthe cattle are

in roadway

REOUEST FOR ADMISSION NO.9

Admit that the subject.cow was not vIsible at night

REOUEST FOR ADMISSION NO 10

Admit that you wete aware that the subject cow .wasnot visible at night prior to the incident

Page of
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jOUEST FOR ADMISSION NO

.7

10

1l

12

13

14

16

17

18

19

20

21

22

23

24

25

26

.27

28



..j

that is the subject of the.Complaint on file herein

REOUEST FOR ADMISSION NO.11

Admit that the ubject cow was in the roadway.of SR375 at the time of the inbident that is

the subject of the Complaint on file herein

REOUEST 0RAws5b0NN0 12

Admit that the subject cows presence in the roadway of SR 375 was the cause of the motor

vehicle accident that isthe subject of the Complaint on file herein

REO1JEST FOR ADMISSION NO 13

Admitthat you did not know the location of the subject cow at the time Of the incident that

is the subject bf.the Complaint o.n file herein..

REOUEST FOR ADMISSION NO 14

Admit that the presence of reflective 9r luminescent tag on the stibject cow would have

made the subject cow visible at the time of.the incident that is the subject of the Complaint on file

herein

DATED thisS day of October 2007

ALDRICH BRYSON LLP

StacyD.Harrop
Nevada Bar No 9826

16Q1 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for Plaintiffs

.5

10

11

12

14

15

16

17

18

19

21

22

23

24

25

26
27

28

Page of
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TIPICATEQLM4Jj2lNci

hereby certify that on this lay of October 2007 servióe of the foregoing

ELAINTIFFS FIRST SET OF REQUESTS FOR ADMISSION TO DEFENDANT FALIANI

was made this date by depÆsiting true nd correct copy of the same for.mailing in Las VegaŁ

Nevada addressed to

Harold Kuehn Esq
Gibson Kuehn
921 Highway 160 203
Pahrump.NV 89048

P.O.Box 1411

Tonopah NV 89049

Attorney for Defendant/Counterclaimant

.10

11

12

.13

14

15

16

17

18

19

20

211

22

23

24

25

26

27

28

Katherine Peck Esq
Peck Law Offices

701 Bridger Aye Ste 500

Las VegasNV 89106

Attorney for Counterdefendant

Estate of Michael David Adams

oyee of

71RICH
BRYSON LI

Page4of
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SUP
John Aldrich Esq
NevadaState BarNo 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorneys for Plaint jff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate ofMICHAEL DAVID ADAMS by and Case No CV24539

th1Uh.h5 mother JUDITH ADAMS Dept No 2P

individually and on bºhalf.of the Estate

10
Plaintiff

11

12

13 SUSAN.FALL1NI DOES JX and ROE
CORPORATIONS I-X inclusive

14

is
Defendants

16
SUSANFALLINI

17
Counterclaimant

18
vs

19
Estate of MICHAEL DAVID ADAMS by and

through his mother JUDITH ADAMS
individually nd on behalf of th Estate

21
Counterdefendants

22

23

SUPPLEMENT TO APPLICATION FOR DEFAULT JUDGMENT
24 AGAINST DEFENDANT SUSAN FALLINI

25 COMES NOW JUDiTH ADAMS INDIVIDUALLY AND ON BEHALF OF THE ESTATE OF

26 MICHAEL DAVID ADAMS by and through her attorney John Aldrich Esq of Aldrich Law Firm

27 Ltd and hereby provides the following suppleh-ient to her Application for Default Judgment Against

Pageid3
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Defendant Susan Falliiii with respect to the above-captioned matter

Email from Michael to his parents dated July 2005

Email from Michael to his parents dated July 2005

.3 Email from dad to Michael dated July 2005

Memorial letter written by Michaels half brother Tony dated July 2005

Condolence note from Judiths second cousiti not datØ

Condolence note from friends dated July 12 2005

Condolence note from Michaels co-worker not dated

Note from Michaels co-worker dated July 15 2005..

10 Letter from one of Michaels closest friends with was stationed in Iraq and could not

11 attend Michaels memorial which washeld in August dated August 20O5

12 10 Letter from another very close friend who was not able to attend the memorial dated

13 August 142005
...

14 11 Email from another friend of Michaels dated November 30 2005

15 Respectfully submitted this ftday of July 2010

16 ALDRICH LAW FIRM LTD

9Iln Aldrich Esq
19 Dcevada Bar No 6877

.1601 Rainbow Blvd Suite 160

20 Las Vega Nevada 89146

702 853-5490

21 Attorney for Plaint 1ff

22

23

24

25

26 ..

27

28 Page2of3
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CERTIFICATE OF SERVICE

HEREBY CERTIFY that on the /ay of July 2010 mailed copy of the PLAINTIFFS

SUPPLEMENT TO APPLICATION FOR DEFAULT JUDGMENT in sealed envelope to the

following and that postage was fully paid thereon

John Ohison Esq
Bowen-Hall

55 South Center Street

Reno Nevada 89501

Attorney for Dqfendant/Counlerclaimant

Katherine Barker Esq
.10 Law Office of Katherine.M Barker

701Bridger Aye Ste 500

11 LasVegasNV89101
Attorney for counterdefendant

12 Estate ofMichael David Adams

An employee ldrich Firm Ltd

i6

17

is

19

20

21

22

23

24

.25 ...

26

27

28
Page3of
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hello Yahoo Mail rae

heLlo Sunday July 2005 149 PM

Prom mike adams cmdadamt7@yahoo.com

To 3udl Adams .cjudith2ayahoo.com Anthony Adams cawadams@yetioo.com

Well

Lets see whats nOw besides one whole crew being

abducted then just to be brought back by sOme aliens

nothing What can reaHy be new havenct left the

job site In week have just completed one book

brought and amjust starting on.the other one The
Chronicles of NamiC It Is very lOng so it should

get me through th well am not sure what my next

destination is yet am öoing to call Doug hate in

moment He Is back from BelleS the firSt well went

well no pun Intended Not sure when the next one Is

getting underway see the Lakers think they have

the next Shag doubt tOut one can never tell

do have HBO out here now so at least get to look

forward to Enourage tonight Talk to you later By

the way Dad Willie has new album out

Mike

YahooSports

Rekindle the Rivalries Sign up for Fantasy Foothall

jttoifootball.fantasvsports.%ahoosom

nw- -lflL_sjwa_aa.sn..ss1frr
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YAHOOL MAIL

Hello Thursdsy July 2005 209 PM

From mike adams .cmdidams7yahoocdmp

To ludi Adams cJudith2a@yahoocom F/nthony Adams cawadamsGyhoocom

Well no alien ebduótions yet on the sltehcwever some
of these rouAhnecksoll field workers start to

question there real origins By the way Dad Five easy

peices was on last night fitting movie.for out here

am going to Rachel Nevada today for dinner as my
shift Is going to end rather early ltls the first

time wit be off location since last SaturdayJune

25th am.eagerly awaitIng my next days because

get to come home finally am not sure how long

will be home for. At least through Sunday am

tryIng to get the following week off as well but

well see Nothing is really new as there Is nothing

that happens out In the middle of nowhere

Mike

Discover Yahoo

Have fun online with music videos cool games lM and more Check it out

htto//discoyaraahoócomlopjne html

--
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..

ERMOUSCITYIDPRACHL Thwtday1Wy 2005 414PM

From DeMur cawadamsearthIInk.net

To mdademslyafloo.coni

Well Im glad to see you have not been takQn prisoner by some aliens to some out of the way planet in another

galaAy

YOU dont know whet party you missed aI Tonys house.Every one asked about you and told them If it were

anyway possible

for you to be there you would let everyonó know that you were

probably in tears about not being able to alttend.Weti you cant

have everythhig at least you get to go to that BEAUTIFUL city

of RACHELHow lucky can you getA trip toRachel and your

Angel team up 1/2 games.You must dreaming

Be very careful in Rachel and be on the lookout for strange people hear many people have disappeared in
this location

never to be heard from again

Dad
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rLeuerfor.Momonal Thursday1 uiyl42005 546 PM

Frrni ANThONY ADAMS csoffishoemsn.com

To Judlthla5iyahao.curn

Well it took while for my thoughts to cot$ together HaS is the lettir that am .puthng into the oache

Love

Tony

Michael David Adanis

Memorial Cache

May 10th1972JuIy8th2005

Brother and best friend

Mike was more thinjusta brother he was1 my bestfrlend Always havIflg so much fun with him Taking him on
his first back packing trip eking mountain climbing and off road adventures We were always very close

each other always telling each other their problems or accomplishments Never was there week that went by

were we would hot call and talk to each other When he called the first words were haybmur It seemed

like life would always be there for each of sss

Mike had that spaS aura about him He tuld alWays have that grin and smile and if you were upset he

would seem to be able to wash your troubles away with his witty since of humor Always having fun and such

great outlook and Zeal about life Whenever you were around him you felt thatsomething Æpeciai was going to

happen He liked so many Mends regardlesa of who orwhat.you were Frlendswere his happiness and life

had spedal meaning for him Hehad so much ixcitement andcoUld not wait for thenext day to arilve They

say that the good dieyoung that they etre speclalspirits....angels that are here on earth for short time and

that they are very special people that we learn the most from and have touched us the most.

Mike died aong this El Highway cow crossed his path end his jeep was riot match for 1.000 pound

animal Wa pity that open-range laws stiiF exists allowing the right of way to animals But how fitting to have

his birth sign Taurus the Bull facing whereiheiccident took place guess you can say that he had the last

laugh

Love you Brol

To

-.- $1- -p

214

http/Ius.nic3 18.maiLyahoooorndshoMSagesMid425fidMefl1terRvsand 7/Rflfll



1
X

n
a
u
-I

h
e
rc

O
tt

fl
O

w
o
w

Ij
$
w

L
J

C
n

M
it
k

4
w

s
4M

w
t
t
j

f
le

S
tq

p
.r

o
4

9
1

s
t

v
ft

x
fl
tt

tj
ib

id
tU

lh
e

o
.t

L
9

5
U

u
f

ih
e

v
M

k

4
t
t
j

1
e

io
k
4

.
s
.
t

v
A

o
n

J
o

u
-
4
t
.

ta
4

.n
4

-
k
n

a
i

M
IK

M
I

W
d
I

bW
I
t
t

A
la

J

T
h
in

b
j8

o
f
y
o
u

a
s

C
lo

tt
0

3

i
t

w
.4

4
in

c
a
k
E

c
p

a
n

.t
.C

is
4
a
tr

n
s

4
0

u
h
a
f

ts
J
b

fl
d

t4
l

p
a
v
e
s

f%
v
L

s
4

h
o
v
E

ft
p

c
M

jh
e

M
4

c
4
L
o
w

O
a
L
0
Y

J
in

h
4
J

g
t
$

f
h
e
w

c
n

D

b
c

C
h
a
t

g
n
e
y
tj
tt

II
fC

H
V

A
C

in
re

v
tf

4
v

u
C

M
w

j
IS

Y
If
l

C
T

V
4
O

O
J

4
4
tP

P
$

t4

Q
g

X
s
n

i
ta

a
%

jt
L

k
a
z
e
t

U
a

C
e
jW

ff
li
c
k
a
c
J

a
s

w
a
u
U

tt
e

-
I
t

0
1



s
3

-
s

C
e

C
L

I
t

-
2



fl4
-4 io4

Au0 tL \cLc -eLcLeA or%A4J àJ6sI.roJS4L LoŁTcvJtc4E\y 4L
c--i Ro1ktSrc-.-

fl%MA4 4o4t \4LJ
hoL4Lroi 4L4cze OtA iooLcrroA t-L.

Lc pk cc

fv 44- 2$Ji--L4AA4S- Ls r1tt4ec
-L ridr T2MI -4

c- ttiu reask4
\\t kOrL\AbOr c-rJL .4 48

iLL4LJa LLCnwy pk

100 óv-ty
reen pLea. 4- makao4

1$

217



fl

15 July2005

Dear Mr And Mrs AdaiS

was working with Mike when this tragic event occurred ft was and still is painfitLl

had very hard time continuing on at work Mike liked working there and he was

pleasure to work with will missitThis event has profoundly affected me and have

more gray hairs and lines on my thce because of it It is going to stick with met am

going to MSe tomorrow to spendi wçeks with my kids Because of divorce this is the

only time that spend.with than dibSg the year know Mike would approve

Regards

Peter French

cct1
..
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2005 727 PM

From ANThONY ADAMS csoffthhoe@msn.com

To judlth2aeyahOO.cOm ...-. .. .....

it was great ime...l am glad that we waited.. .everyone said that this was the best service that they ever

attended It seemed more like gathering of frmneds to enjoy the fun times You did such fantastic jobli Here

is GabesSpeech

Love

Tony

There are many words that come to mind ihen think of Mike He was classic comedian who always had

joke of some kind coming out of his mouth and Iºw more In his pocket ready to dish out To know Mike Is to

love him and for those people who dont kiow him missed out on knowing greet person He was always

upbeat and had positive outlook on life He loved life more than anybody know and his determination

drove him to accomplishing everything he wanted If he wanted it got it and there wasnt anything that

would stop him One day he came over tci move table of my mothers which my father had built The top of

the table was an old door and attached to It were 2x4s as legs It took us2 hours to move the table through to

the spare bedroom it never dawned on us that you cantt five door through door He suggested that we saw

off the legs and throw it through the windoWto the room It seemed like an Impossible task butwe got it done

His determination amongst many things is something would never forget remember when we went to an

Mgeis game during horrible losing streak We both had our jerseys on and were discussing the problems

the teem was having Wo came to the conclusion it was the Jerseys we were wearing that was causing them to

lose He had Tim Salmon Jersey and Sad Mo Vaugrt Jersey 80 as we were stopped at light on Katella

just past the My bridge he said if we change jerseys before the lIght turns green then the angels are going

to win So there we were in his jeep with no top. ..two guys changing shirts in the middle of the street and

people in cars looking at us trying to flgurout what the hell was going on dont even want to know what they

ere thinking Needless to say just as tM light turned green we were finlshingte changeover The angels

won and we kept the switch of jerseys for years When the Angels won the World Series was In South
America He used to tell me since then that was bad luck and JuSt before he pastaway he told me Icouldnt

come back fromlraq until the baseball season was over There was never dull moment with mike he always

kept you on your toes and you never knew what to expect but can assure you whatever It was it waÆ going

to be funny

He loved hisfamily and friends were the two most important things In his life He set up the best going away

present for me when the familiesand Mends went to dinner before left can honestly say that was one of the

nicest things anybody has ever done for mu can tell stories about Mike that would last forever Am going to

miss his humor hIs laugh his wide knowledge of sports and yes.. .his 3-4 phone calls day talking about

whateverwas on hIS mind at that time have so many. will cherish all the great times we shared together

and love and thank him for being the super glue to group of great Mends

From Judi Adams 4dith2ay.ahOo.con

To tftsttrnoom
Subject Gabes Message

Date Mon 15Aug2005182318-0700PDT
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Dear Mike

say Dear Mike like run talking to him biecause believe he can still hear us am so

sorry and am deeply shocked about your accident that ended your life at such young

ag Maaan

The biggest memory have of you Mike Is the summertime Like It Snow when we took

trip together back east to see RysSn Smith lnVlrglnla and Washington DC It was just

great trip and duilag the mmertbne llways think about It and you And espiólaliy

now ni alwaysthink you Ike reg during the summertimewhen we made that

special trip We really to bond More so than on the soccer field where we first

met found out you could talk on the
airiiiane.4

Just little Joke

And even though our paths went aparatewayafter highachool and we hadntseen

each other In awhile youll always Smalfl great Mend Everyone Is coming together to

help your family remain .strongbØcaksse you touchód so many lives in the past and the

present Regardless If we hadiVt talked In awhile or seen each other lm Just sure we
would pick up right where we left oIL Just have to say your untinSy death really

saddens me

Lastly Ill just.say Michael that you are etched In Our heart and our memoriesfor life

Ill see you on the other sIde........Your frlend....EarI Norman

Pt

/0

Sunday August 14 2005 America Online Cub8792400
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Re Hello Wednesday November 30 2005 L120 PM

From kerrybe@earthllnk.net ckerrybeeartMlnk.net

Toi TMRiCI Adams cjudlth2a@yan0ocorn 3aIie Kelly cuIte.kelIyi$soe.org

HlJudi

How are you and Tony doing Well hope We had pretty queit Thanksgiving but it was nice When first

recleved your email earlier this week regarding Shannon Dawson thought to myself knew her years ago
and did know her pretty well We went to Smentary school together and at times were pretty good friends

havent heard from hr probably since highschooi lnfact didnt even know Mike knew her Well this monrlng

got up to check my email and she had contacted me through classmates She is the only person to ever

contact me through there She didnt knoW that was friends with Mike but did respond her message and

let her know left my contact info with herand after reading my reply she called me tonight She was

shocked and sad to hear about Mike The last time Shannon remembers seeing Mike was when he worked at

Pollys so it had.bein along time for her think we may get together this weekend so will be able to share

some stories and plotures with her

As Julie told you this will be tough weekend for all of us With our Turkey fry This Is yet another one of our

traditons that Mike was such part of Weal miss him dearly For me Mike was that personihat when

something happend.to meduring my day lwouId pick up the phone and call him and often times he was the

first person through the doors at Sthrbucksln the morning It was always nice to start my day with the face of

friend In fact had many customersand cOworkers at Starbucks that knew Mike miss him dearly and think

of him often through out every single day

hope this email finds you all well just wanted to share some of my thoughts with you and let you know how

speolalMike wasto all of us

Love

Kerry

Original Message
From JudI Adams

Sent Nov 27 2005 609 PM

To Julie Kelly .Kerry Bums

Subject Hello

hope everyone had great thanksgiving We saw Gabriel Scott and Mike GarciB fewweeks ago and they

seemed to be doinä OK

Someone from Cypress HI named Shannon Dawson sent Mike the following email message throughhis

Classmates account message board

WHey Mike just dropping message to say 1411 hopealI is good With you...didnt really know you all that well but

had some fun with our mutual friends in Huntington Beach...now live over there so ItS fun...wrlte me if you

wanLShannon

Do eIther of you know her If you do can you let her know about Mike

Thanks

1/
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Case No CV 24539

Dept 2P 2010 i.US 00

PJBO BMLMO
IN THE FIFTh JUDICIAL D1STRiCrCOai1tTbP tüt.tc

STATE OF NEVADA IN AND FOR THE cOUNth Ir4YE

ESTATE OF MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

Plaintiff

10 vs ORDER AFTER HEARING

SUSAN FALLINI 1-.X and ROE

12 CORPORATIONS I-X inclusive

13 Defendants

14

15

16
This matter is regarding motor vehicle accideht involving Michael Adams and

17

Hereford Cow owned by the Defendant On June 24 2010 Plaintiff filed an Aplication
18

19
for Default Judgment against Defendant Susan Fallini Plaintiff requested $250000 for

20 grie sorrow loss of support $1640696 for lost career earnings $5000000 for hedonic

21 damages loss of liEds pleasure and .en36ment for Saiction already levied

22
against Defendants $50000 for attorneys lees and $5 88.85 br luneral and other

23
related expenses br total ol$9230884.85 Defendants flIed an Opposition on June 24

24
20 hearing was held on thts matter on July 19 2010 in which Plainti and

25

Delendants appeared with their counsels Alter hearing argunicits irom both sides

26

27 regarding the Defendants violation of procedural rules the Court denied lciendants

28

222



11

12

13

14

15

16

17

18

19

20

21

.22

23

24

25

26

27

Ui

r0.

UI

Motion for Reconsideration and proceeded with the Prove Up Hearing and Canceled the

Trial scheduled far August 2010 Judith Adaiiis Anthony Adams and Susan Fallini were

sworn in and testified The parties counsel gave their closing statements The Court

heard testimony counsels statements and arguments and reviewed the pleadings on file

herein This Order follows

ORDER

IT IS HEREBY ORDERED that the Defendants Motion for Redonsklerationis

DENIED

IT IS FURTHER ORDERED that the court grants the PlaintiffS 1000000 in

Damages for Grief Sorrow and
kcss osupport

IT IS FURTHER ORDERED that the Court grants the Plaintiff $1640696 in

Damages for future lost earnings

IT IS FURTHER ORDERED that the Court grants the Plaintiff $50000 in

Attorneys Fees

IT IS FURTHER ORDERED that the court grants the Plaintjff $35000 in

sanctions levied agains the Defendant

IT IS FURTHER ORDERED tbat the Court grants the Plaintiff S_5 $8.85 in

Funeral and other related expenses

IT IS FURTHER ORDERED that Plaintiffs request for Hedoric damages is

DENIED

223
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CERTIFICATION OF MAILING

The undersigned heitby certifies that on the l2 day of August 2010 he mailed

copies of the foregoing ORDER AFTER HEARING to the following

John Aldrich E4
ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas NV 89146

John Ohlson Esq
BOWEN HALL OHLSON OSBORNE

555 SOuth Center Street

10 RenoNV89501

Katherine Barker Esq

12 LAW OFFICE OF KATHERINE BARKER
823 Las Vegas Blvd Ste 300

13 Las Vegas NV89101

fl ___
PAUL TECHO

16 LawClerkto

DISTRICT JUDGE

17

20

21

22

23

24

25

26

27

28

18

19
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1NEO
John Aldrich Esq
NevadaBarNo.6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 16Q

Las Vegas Nevada 89146

702 853-5490

702 227-1975 fax

Attorneys for Plaint ff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OFNYE

Estate of MICFFLDA-VIDADAMS
10 by and through his motherJUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

11 Estate

12 Plaintiffs

13 vs

14 SUSAN FALLINI DOES I- and ROE
CORPORATIONS I-X inclusive

15

Defendants

16

SUSAN FALLINI
17

Counterclaimant
18

vs

19

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

22 Counterdefendants

23

NOTICE OF ENTRY OF ORDER
24

/1/

25

26

III

27

28

226



fl

PLEASE TAKE NOTICE that an Order After Hearing was entered in the above-eiititled

matter on August 12 2010 copy of which is attached hereto as Exhibit

DATED this i7day of August 2010

ALDRICH LAW FIRM LTD

____
/4bhn Aldnch Esq

/Nevada State Bar No 6877

160.1 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702227-1975
At/brnepsfof laih/iff

10

11 CERTIFICATE OF SERVICE

12 HEREBY CERTIFY that on the lttyof August 20101 mailed copyof the

13 NOTICE OF ENTRY OF ORDER in sealed envelope to the following and that postage was fully

14 paid thereon

1.5

John Ohison Esq
16 275 Hill Street Suite 230

Reno Nevada 89501

17 Attorney for Defendant/Countercialmant

18
Katherine Barker Esq

19
Law Office of Katherine Barker

823 Las Vegas Blvd Ste 300

20 LasVegasNV89101
Attorney Jbr Counterdejenaant

21 Es/ate ofMichd.eiDaiidAddh2s

An employee of Aldrich aw Firm Ltd

24

25

26

27

28 Page2of2
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CaseNo.CV24539

Dept..2P 2010 SUG 12 OO
BALLARD

IN THE FIFTH JUDICIAL DISTRIC QVRTOF tbTh
STATE 01 NEVADA IN AND FOR TIlE COWtYrtNYE

ESTATE OF MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually Sd on behalf of the

Estate

PlaintiFf
LA

.3 10 ORDER AFTER HEARING

11
SUSAN FALLINI DOES I-X and ROE

CORPORATIONS I-X inclusive12

13 Defendants

ii

16
This matter is regarding motor vehicle accident involving Michael Adams and

17

18
Hereford Cow owned by theDefendant On June24 2010 Plaintiff filed an Aplication

for Default Judgment against Defendant Susan Fallini Plaintiff requested $2500000 for

20 gif sorrow lossof support $1640696 for lost career earnings $5000000 for hedonic

21 damages loss of lifes pleasure and enj6yment for Sanciions alFady leviel

22
against Defendants $50000 for attorneys lees and $5188.85 Ibr luneral and other

23
related expenses for total of $9230884.85 Dcfcndants filed an Oposition on June 24

24
21 bean ng was held on this matter on July 20 1.0 in which llainti IT and

25

26
Deftndants appeared with their counsels Alter hearing arguments from both sides

27 rcgardiiig the Defendants violation of procedural rules the Court denied Delbndants

28

229



Motion for Reconsideration and proceeded with the Prove Up Hearing and Cance led the

Trial scheduled for August2010 Judith Adams Ar4thony Adams and Susan Fallini were

sworn in aiidtestified me parties counsel gave tlleir closing statements The Court

heatd testimony counsels statements and arguments and reviewed the pleadingson file

hereih This Order follows

ORDER

IT iS HEREBY ORDERED that the Defendants Motion for Reonsideration is

DENIED

IT IS FURTHER ORDERED that the Court grants the Plaintiff $1000000 in

Damages for Grief Sorrow and loss of support

IT IS FURTHER ORDERED that the Court grants the Plaintiff $1640696 in

Damages for future lost earnings

IT IS FURTHER ORDERED that the Cburt grants th Plaintiff $50000 in

Attorneys Fees

IT IS FURTI-LER ORDERED that the Court grants the Plaintiff $35000 in

sanctions levied against the Defendant

IT IS FURTHER OR FRED tbat the Court grants the Plaintiff S5 88.85 in

funeral ad other related expenses

IT IS FURTHER ORDERED that Plaintifrs request for I-Iedonic damages is

CR
tjz

so
Iw

Ct

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DENIED
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CERTEFICATION OF MAILING

The undersigned hereby certifies that on the 12th day of August 2010 lie mailed

copies of the foregoing ORDER AFTER HEARING to tile following

John Aldrich EsE

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

LasVegasNV89146

John Olilson Esq
BOWEN HALL OHLSON OSBORNE
555 SOuth Center Street

10 RenoNV89501

11
Katherine Barker Esq

12 LAW OFFICE OF KATHERINE BARKER
823 LAs Vegas Blvd Ste 300

13 Las Vegas N.Y 89101

Hfl. ___
PAULTECHO

16 LawClerkto

DISTRICT JUDGE
17

18

19

20

21

22
23

24

25

26

27

28
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John Ohlson Esq
Bar Number 1672

275 Hill Street Suite 230

Reno Nevada 89501

Telephone 775 .23-2700

Jeff Kump Esq
Bar Number 5694

Marvel Kump Ltd

Elko Nevada 89801

Telephone 775 777-1204

4ttorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
...e _- -- -.

Estate of MICHAEL DAVID ADAMS
By and through his mother JUDITH ADAMS
Individually and on behalf of the Estate

Pjaintiff

AND ALL RELATED CLAIMS
.1

Case No CV24539

Dept No 2P

TO Plaintiff and her counsel of record John Aldrich Esq

Notice is given that Defendant SUSAN FALLINI appeals to the Supreme Court of

FILED

2010 SEP tTh Wi

NYE CODUTY CLERK
BY DEPUTY

ABERNATHY

IN AND FOR THE COUNTY OF NYE

.5

.9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

vs

SUSAN FALLINI DOES I-X and

ROE CORPORATIONS I-X inclusive

Defendant

NOTICE OFAPPEAL

I//I

I//I

I//I
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Nevada from the August 12 2010 Order After Hearing

DATED this ldayof September 2010

AFFIRMATION
Pursuant to NRS 239B030

The undersigned does hereby affinn that the preceding document does not contain the

social security number of any person

Dated this .71 day of September 20104

---.- a.._.r-e r-e _et

B/r1umber 1672

13 2Vj41iJ1 Street Suite 230

Reno Nevada 89501

14 Telephone 775 323-2700

15 Jeff KumpEsq
Bar Number 5694

16 Marvel KumpLtd

Elko Nevada 89801

17 Telephone 775 777-1204

Attorneys for Susan Fallini

18

19

20

21

22

23

24-

.25

26

27

-28

-2-
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.7

10

11

12

13

14

15

16

17

18

19

29

21

23

25

26

28

fl

CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certify that am an employee of JOHN OHLSON and

that on this date personally served true copy of the foregoing NOTICE OF APPEAL by the

method indicated and addressed to the following

John Aldrich Esq _X_ Via U.S Mail

Aldrich Law Firm Ltd ___ Via Overnight Mail

1601 Rainbow Blvd Ste 160 ____ Via Hand Delivery

Las Vegas NV 89146 _XL Via Facsimile4J .e. .-s.-..aa..-.-t- er-...V_ia-ECF -...t.-a-.- .__.ra.W- e.a -a_._

DATED this day of September 2010

_3.
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John Ohison Esq
flarNuinberl672 IZ1I C.

275H.illStreetSuite23O lLL
Reno Nevada 89501

Telephone 775 323-2700
201ff SEP

Jeff Kumn Esq ns %t

BarNum r5694 NiECUUT LLE

MarvelKumpLtd $YOEPUIY
Elko Nevada 89801

Telephone 775 777-1204 ABERNATH
Attorneys for Susan FallEn

FIFTIL1JVDICIAL DISTRICT COURT OF THJi STATE OEVNEVADA
fr

10
IN AND FOR THE COUNTY OFNit

11

12 Estate of MICHAEL DAVID ADAMS
1y and through his mother JUDITH ADAMS

13
Individually and on behalf of the Estate

14
Case No CV24539

Plaintiff

15
Dept.No 2P

vs

16

SUSAN FALLINI DOES I-X and

17 ROE CORPORATIONS LX inclusive

18
Defendant

19 ______________________________I

20 4ND ALL RELATED.CLAIMS.

___________________/
21

22
CASE APPEAL STATEMENT

23 Appellant Defendant SUSAN FALLINL

24 Judge Issun Order The Honorable Robert Lane District Judge Fifth Judicial

25
District Court Department

26

27

28
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AppeJla4 Defendant SUSAN FALLINI represented by

John Ohlson Esq
275 Hill Street Suite 230

RenoNevada 89501

Telephone 775323-2700

Jeff Kump Esq

MarvelIcumpLtd
Elko Nevada 89801

Telephone 775 777-1204

Respondent Plaintiff Estaie of MICHAEL DAVIJ 4DAMS by and thmugh his

mother JUDITh ADAMS lavidually andbeha1f of the Estate represented by
10

11 JohnP.AldrichEsq
Aldrich Law Firm Ltd

12
1601 Rainbow Blvd Ste 160
Las Vegas NV 89146

13
Telephone 702 853-5490

14

15

The attorneys identified in äection and section above are licensed to practice

16
law in Nevada

17 Appellant was represented by retained counsel in the District Court

18 Appellant is represented by retained counsel on appeal

19
Appellant was not granted leave to proceed infonnapauperis

20
Plaintiftis Complaint wasfiled on January 312007

21

10 This action arises out of damage claims asserted by Plaintiff Estate of MICHAEL
22

23

DAVID ADAMS by and through his mother JUDITH ADAMS individually and on behalf of

24
the Estate against Defendant Susan Fallini as result of July 2005 automobile versus cow

25 accident wherein Micbael Adams died The action proceeded to default including the granting of

26 partial summary judgment and the strildng of Defendant Susan Fallinis Answer and

27 Counterclaim Further the District Judge vacated the trial and returned an awaid in favor of

28

-2-
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Plaintiff and against Defendant Susan Fallini An Order was entered on August 12 2010 in the

principal amount of $1000000 for damages for grief sorrow and loss of support together with

damages for future lost earnings in the amount of $1640696 attorneys fees in the amount of

$50000 sanctions in the amount of $35000 and funeral expenses in the amount of $5188.85

This appeal is from the August 12 2010 Order After Hearing

11 This case has not previously been the subject of an appeal to or original writ

proceeding in the Nevada Supreme Court

12 This appeal does not involve child custody or visitation

10
13 This appeal involves the possibility of settlement and Defendant SUSAN

FALLINI requests assignment to the Settlement Conference Program provided.for under NRAP

12

16
13

14 DATED this 7day of September 2010

15

AFFIRMATION
16

Pursuant to NRS 23911.030

17

The undersigned does hereby affirm that the preceding document does not contain the

18

social security number of any person

20
Dated this day of September 2010

21

22

23
L672

Street Suite 230

24 Nevada 89501

775 323-2700

25
Jeff KumpEsq

26 Bar Number 5694

Marvel ICump Ltd

Elko Nevada 89801
LI

Telejhone 775777-1204

28 Attorneys for Susan Fallini
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5b hereby certifr that am an employee of JOHN OHLSON and

that on this date personally served true copy of the foregoing CASE APPEAL

STATEMENT by the method indicated and addressed to the following

John Aldrich Esq _X_ Via U.S Mail

Aldrich Law Firm Ltd ___ Via Overnight Mail

1601 Rainbow Blvd Ste 160 ____ Via Hand Delivery

Las Vegas NV 89146 Via Facsimile

ViaECF
.4 rr-.S .-- --

DATED this j.-day of September 2010

Robert May
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IP/E CIJLHTV CLERK PAGE 01/85

Run 05/12/11 ifth Judicial District Court Nye COUflC Page
145813 Case Summary DC2100

Case CV-0124539

Judge ROBERt LANE

Date Filed 01131 Dpaxtint 02

Case Type NEGOTH TORT/OTHER NEGLIGENCE

Title/Caption EdTATE OF MICHAEL bAVID ADAMS by and
through his mother JUDITH ADAMS
individually and on behale of the ESTATE
vs
StIBAN FALLINX DOES -x and
ROE CORPORATIONS I-X inclusive

Comnientse PILE 1N PAHIWMP

DeJYen ant Attorneys
FMIUI SUSAN KUMP JEFF

Plaintkff Attorneys
ESTATE OF MICHAEL DAVID ADAMS JOHN ALDRICH

Plaintiffs Attorneys
ADAMS JUDITH JOHN ALDRICH

Disp/Judgment SMITh Date 08/12/10

Hearings
Pate Time Hearing Reference

4/30/07 900 OBJICTION TO PARRUMP AS FORUM AND MOTION..
JUDGE ROBERT LANE
dLERx SHEILA WINN
CLEBJE RACHEL AIiDANA

AILIFF GERALD HEAR SMITH
APP RARitY KUERN ON BEHALF OP THE DEyflDANTS MR
ZUEWN STATES THAT TiltS MAflER WAS INITIALLY ILED

CLARK COUNTY AND THEN WAS MOVED HERE MR KUEIW
ARGUES L1AT THE DEFENSE HAS THE RIGHT TO LIItI GATE
IN THE COUNTY SEAT THE COURT CLARIFIES MR KU EHt
ARGUMENT JOHN ALDRICH IS PRESENT FOR JUDITH ADAMS
IND RE STATES THAT FANRUMP IS NICE MIDDLE ROUND
FOR ICUERYEODY THE RELEVANT PARTIES LIVE IN WO
SEPARATE AREAS ONE IN SOUTHERN CALIFORNIA AN ONE
uN TONOR IT SEEMS TO HIM THAT AS LONG AS IS
tiE CORRECT FORUM IT SHOULD BR ALLOWED TO PR OCRED
HERE IN PABRUMP THE COURT NEEDS CLARIFICATIO OF
THE RULE THAT THE DEFENDANT HAS RIGHT TO CU ANGE
trJ AND WILL REVIEW THAT RULE FURTHER MR KUEIThT

OFFERS FURTHER ARGUMENT THE COURT WIlL ISSUE
ItULING WITHIN FEW DAYS

7/14/08 900 MOTION FOR PARTIAL SUMMARY JUDGMENT 5/19 ELEANOR
slUDGE ROBERT LANE
dLERK RACHEL ALDANA
thxLIFF GERALD BEAR SMITH
APP JOHN ALDRICH IS PRESENT FOR THE tLINTIP
MR ALDRICH BRIEFS THE COURT TRAP THERE HAS BEN

240



wssizujs iqtn 1D4U28133 PIYE COUNTY CLERK PAGE 02105

Run 05/12/it Fifth Judicial District Court mye county rage

145813 Case Sununary 0C2100

NO RESPONSE FROM THE DEFENDANT AND CLARIFIES
THAT THE DEFENDANT RECIEVED NOTICE COURT GRA NTS
tiE MOTION AND NOTES THAT THAT THERE IS NO OR DRR
AND WILL SIGN ORDER UPON SUBMITTING

ti/to/os 115 $OPION TO REOPEN DISCOVERY tOll NI EXTENSION
JUDGE ROBERT LANE
CLERK RACHEL ALDANA
BAILIFF GERALD BEAR SMITH
APP JOHN ALDRICH IS PRESENT FOR THE PLAINTIF
MR ALDRICH OUTLINES TEAT SINCE HE CHANGED Fl RMS
HE WAS UNCLEAR OF TUE DISCOVERY DADS AND OFFE RB
EXPLANATION IN REGARDS To EXTENS ION MR AIADR ICE
tioms NO OPPOSITION AND REVIEWS CASE HISTORY
COURT GRANTS WITH NO OPPOSITION MU WILL SIGN
THE ORDER WH1 SUBMITTED

4/27/09 900 MOTION TO COMPEL DEFENDANTS PRODUCTION OF DO CS..
UDGE ROBERT LANE
dLERXt RACHEL ALDANA
BAILIFF STEPHEN JAN18 DAVIS
APP CATHERINE HERNANDEZ IS PRESENT FOR THE LAINTIFF
BARRY KXJEHN IS PRESENT FOR THE DEFENDANTS MS

RRNANDEZ BRIEFS HER MOTION AND REVIEWS THAT THEY
REQUESTED THIS INFORMATION TSAR AGO MR KU ERA

STATLS NO OPPOSITION AND OUTLINES TRAIT HIS OF FICE
DROPPED THE BALL AND NOTES THAT OPPOSING PART IS

REQUESTING ATTORNEY FEES COURT GRANTS THE MO TION
11 $750 IN ATTORNEY FEES MS HERNANDEZ SUB ITS

dEDER TO THE COURT COURT SIGNS THE ORDER
6/22/09 430 CALENDAR CALL
7/13/09 115 PLAINTIFFS MOTION TO STRIKE DEFENDANTS ANSW ER.

JUDGE ROBERT LANE
CLERK MICHELLE ThORN
BAILIFF sIMIlE DM15
APP JOHN ALDRICH PRESENT FOR THE PLAINTIFF HARRY KUEHN PRESENT FOR THE
DEFENDANT MR ALDRICH ARGUES HIS MOTION TO STRIKE ADDING AT THE PREVIOUS
HEARING THE DEFENSE WAS NEGLIGENT IN PROVIDING THE DISCOVERY FROM THE
INSURANCE COMPANY IMPOSING SANCTIONS DID NOT WQxX MR ALDRICH ARGUES THE
COURT IMPOSED SANTIONS OF $750 PREVIOUSLY THEY STILL RAVE NOT BEEN PAID
HE HAS DILL NOT RECEIVED THE INSURANCE DISCOVERY MR KOERN PLEADS WITH THE
COURT REQUESTING ADDITIONAL SANCTIONS BE IMPOSED NOTING HE HAS CHECK IN

HAND TO PRESENT TO OPPOSING COUNSEL TODAY COURT RB VIEWS ARGUEMENT IMPOSES
$1000 SANCTION HIS TIME AROUND DEFENSE HAS 30 DAYS TO PROVIDE TUE

PREVIOUSLY ORDER XNFORMATI ON/DISCOVERY REGARDING INSURANCE TO MR FITTE MR
RUEWJ ACKNOWLEDGES

5/24/10 900 OkDER TO SHOW CAUSE
JUDGE ROBERT LANE
CLERK RACHEL_ALDANA
BAILIFF DEnJT jL MURPHY
APP JOHN AWRICf PRESENT FOR THE PLAINTIFFS THOMAS GIBSON IN FOR HARRY KUEHN
PRESENT FOR THE DPENDANTS MR ALDRICH BRIEFS TEE ORDER TO SHOW CAUSE AND
OUTLINES CASE BISTORY MR ALDRICH CONTINUES TO PROVIDE ARGUMENT IN REGARDS
TO OPPOSING COUNSEL ThUSING TO COMPLY WITH THE SANCTIONS THAT WERE ISSUED
BY THE COURT AND STATES THAT THERE IS STILL NO DISCO VERY PRODUCED MR
ALDRICH REQUESTS $5 000 SANCTION AND $500 DAY UNTIL THE DISCOVERY IS

BROUGHT FOWARD AND REQUESTS THE COURT ISSUE BENCH WARRANt FOR TUE
DEFENDANT MR GIBSON PROVIDES REBUTTAL ARGUMENT AND REQUESTS CLOSED
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COURTROOM TO DISCLOSE THE ISSUES REGARDING ATTORNEY HARRY RUBEN MR GIBSON
INFORMS THE COtJR1 OF HARRY RUBEN ISSUES WITH DEPRESSION COURT ISSSUES
TEE $5000 SANCTIONS AND ORDERS THAT HARRY KtJEJiN PAY tHE $500 MONTH
STARTING JUNE 2010 AND HOLDS MARRY IWERN IN CONTEMPT OF COURT flU STATES
THAT THE $5000 ZLL GO TOWARD THE PERS AND COSTS OF OPPOSING COUNSEL
PARTIES CONTINUE TO PROVIDE ARGUMENT

7/19/10 900 APPLICATION FOR DEFAULT JUDGMENT
JUDGE ROBERT LANK
CLERK PATTI ABERNATHY
BAILIFF STEPHEN JAMIE DAVIS
APPEARANCES JOHN ALDRICH PRESENT WITH JUDITH AND ANTHONY ADAMS JOIW OHLSON
AN JEFF RUMP PRESENT WITH SUSAN FALIINI
ATTORNEY ALDRICH TOLD THE COURT THE MATTERS ON TODAY ARE HIS APPLICATION FOR
DEFAULT JUDGMENT AND ATTORNEY OHLSON OPPOS ITION TO THE APPLICATION FOR
DEFAULT J1XCOMENT ND MOTION FOR RECONSIDJ2RATXON THE COURT TOLD THE PARTIES
HE WAS INCLINED GRANT THE MOTION oR RECONSIDERATION BUT WOULD LIKE TO
HEAR ARGUMENTS FROM BOTH SIDES BEFORE DECIDING ATTORNEY ALDRICH ARUGES THERE
IS NO LEGAL BASIS TO SET ASIDE WHAT HAS AtREADt BERN DONE IN THIS CASE AND
OUTLINES THE HISTtRY OF THIS CASE ATTORNEY ALDRICH TOW THE COURT IT SHOULD
GO FORWARD WITH APPLICATION FOR DEFAULT JUDGMENT TODAY AND HAVE JUDGMENT
ENTERED TODAY THE COURT ASKED WHO WAS GOING TO DETERMINE DAMAGES ANt AMOUNTS
ATTORNEY ALDRICh TOLD THE COURT IT SHOULD GO FOWARD WITH THE HEARING TODAY ANt
THE COURT SHOULD DETERMINE THE AMOUNT OP DAMAGES ATTORNEY ORLSON OUTLINES
THE HISTORY OP DEFENDANTt REPRESENTATION BY ATTORNEY XUEJ1 AND BEING TOLD IN
THE PAST THAT TEE CASE WA43 OVER AND DID NOT MOW UNTIL JUNE OF TillS YEAR THAT
THE CASE WAS STIL PRIDING ATTORNEY OHLSON PROVIDES REBUTTAL TO ATTORNEY
ALDRICH ARGUMENTS AFTER REARING ARGUMENTS FROM BOTH ShiES THE COURT
DENIED rUE MOTION FOR RECONSIDERATION AND PROCEEDED WITH THE PROVE UP
HEARING TODAY AND SCRATCHED THE TRIAL SCHEDULED FOR AUGUST MR OLSON TOLD
THE COURT HE WILI HOLD HIS MOTIONS TO THE END OF THE TESTIMONY AND ARGUED
COMPARATIVE FAULT ATTORNEY ALDRICH OFFERED REBUTTAL JUDITH ADAMS WAS SWORN
AND TESTIFIED AflHONY ADAMS WAS SWORN AND TESTIFIED SUSAN FALLINI WAS SWORN
AND TESTIFIED MR OLSON ASKED THE COURT TO TAKE JUDICIAL NOTICE THE ACCIDENT
OCCURRED IN OPEN RANGE AFTER HEARING CLOSING ARGUMENTS FROM BOTH SIDES THE
COURT TOLD THE PARTIES DECISIO7 WOULD HE MADE IN COUPLE DAYS

7/19/10 900 CALENDAR CALL 8/25-28/2010
CIkJRY DRAW 120 JURORS FILE TO CINDY
JURY TRIAL 12 DAYS

9/28/09 9t00 O$DER TO SHOW CAUSE SUSAN FALLINI COUNSEL
12/23/09 900 SETTLEMENT CONFERENCE

Fil.tpg

COAINT
INITIAL APPEARANCE FEE DISCLOSURE STATEMENT
SUMMONS ISSUED
DEFENDANT SUSAN FALL INI OBJECTION TO PAHPI1MP AS FORUM AND

MOtION TO HAVE MATTER HEARD IN TONOPAR
SUSAN FALLINI ANSWER AND COUNTERCLAIM
PLAINTIFFS OPPOSITION TO DEFENDANT SUSAN FAILINI

OBNCTION TO PARRUMP AS FORUM AND MOTION TO HAVE MAflBR
HEAR IN TONOPAH

REPLY TO COUNTERCLAIM
ORDER DENYING DEFENDANT MOTION TO HAVE MATTER HEARD IN

TO$O PAM

7/19/to
8/25/to CRT

rilings
Date

1/31/07
1/31/07
1/31/07
3/14/07
3/14/07

/14/07
3/26/07
3/26/07
3/26/07
3/30/07
4/30/07
4/30/07

fly

13

13

Pee
156.0

79C
79.0
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5/02/07 NOTdCE OF REPRESENTATION BY ATTORNEY COUNTERDEPENDMITS
6/14/07 NOTICE OP EARlY CABS CONFERENCE

10/23/07 PLATNTIFFS C01NTERDEFENDANTS CASE CONFERENCE REPORT
3/26/08 NOTICE OP CHANGE OP FIRM NAME

07 08 MOTION FOR PARTIAIa SUMMARY JUDGMENT
5/16/08 MOTION FOR PARTIAL SUMMARY JUDGMENT

30 08 CODfrERDEFENDANT ESTATE OP MICHAEL DAVID PAflAMA flY AND
THROUGH HIS MOTHER JUDITH ADAMS INDIVIDUALLY AND ON
B$RALP OP THE ESTATE JOINDER TO PLAINTIFFS MOTION FOR
P1RTIAL SD.Q4ARY JUDGMENT

7/30/08 ORDER GRANTING PLAINTIFFS MOTION FOR PARTIAL SUMMARY
JUDGMENT

8/15/08 bTOTCE OF ENTRY OP ORDER
9/22/08 MOTICIW TO REOPEN DISCOVERY FOR EXTENSION OF TIME TO

COMPLETE DISCOVERY FIRST REQUEST
10/23/os ORDER GRANTING MOTION FOR SUMMARY JUDGMENT IN FAVOR OF

CdUNTERDEPENDANT ESTATE OF MICHAEL DAVID ADAMS
to 27/08 COUNTERDEFENDANT ESTATE OF MICHAEL DAVID ADAMS BY AND

THROUGH HIS MOTHER JUDITH ADAMS INDIVIDUALLY ON
BEHALF OF THE ESTATE NOTICE OF NON-OPPOSITION TO
PLAINTIFF MOTION TO REOPEN DISCOVERY

n/n/os NOTCE OF ENTRY OP ORDER
12/10/08 SUBSTITUTION OF ATTORNEZS
2/17/09 ORDER GRANTING PLAINTIFFS MOTION TO REOPEN DISCOVERY FOR

AN EXTENSION OF TIME TO COMPLETE DISCOVERY
2/20/09 NOTICE OF ENTRY OF ORDER
3/03/09 LIEN FOR ATTORNEYS FEES

3/09/09 NOTICE OF CHANGE OF ADDRESS
3/23/09 PLAaITIFFS MOTION TO COMPEL DEFENDANTS PRODUCTION OF

DOCUMENTS
2/25/09 NOTIcE OF MOTION TO COMPEL DEFENDANTS PRODUCTION 03

DQCUMBNTS
4/06/09 CERtIFICATE OF MAILING
4/27/09 ORDER GRANTING PLAINTIFFS MOTION TO COMPEL DEFENDANTS

PRODUCT ION OF DOCUMENTS
5/05/09 DEMSD FOR JURY TRIAL 360.0C
5/18/09 NOTICE OP ENflY OF ORDER
5/18/09 REQU$ST FOR TRIAL SETTING
5/20/09 ORDER TO SET TRIAL
6/16/0 ZNFOflUTION QUESTIONNAIRE
6/16/09 INFO MATION QUESTIONNAIRE

16 09 PLAÜITXIF MOTION TO STRIEE DEFENDANT ANSWER AID
COXNTERCLAIM

6/22/09 INFORMATION QUESTIONNAIRE
6/24/09 ORDEIt SETTING TURY TRIAL
7/13/09 OPPO$ITION TO PLAINTIFFS MOTION TO STRIKE DEFENDANTS

MSWER AND COUNTERCLAIM
7/11/09 ORDEh DENYING PLAINTIFFS MOTION TO STRIKE DEFENDANTS

ANSWER AND COUNTERCLAIM
8/26/09 NOTICE OF ENTRY OF ORDER
8/31/09 PLAII4TIFFS EX PARTE MOTION FOR ORDER TO SHOW CAUSE 1JEY

DESNDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE MEtED

IN CONTEMPT OF COURT
9/LO/09 RECEIPT OF COPY OF ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN

FALl INX HER COUNSEL SHOULD NOT BE HEW IN CONTEMPT OF
COUNT

9/10/09 RECEEPT or con OF PLAINTIFFS PARTE MOTION FOR ORDER
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TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI 115k COUNSEL
SHOULD NOT BE HELD IN CONTEMPT OF COURT

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF
COtLT

NOTICE OF ENTRY OF ORDER
FINDINGS OP FACT CONCLUSIONS OP LAW ORDER STRIKING ANSWER

COUNTERCLAIM OP DEFENDANT SUSAN FALLINI HOLDING
DEFENDANT COUNSEi IN CONTEMPT OF COURT
NOTIÆE OF ENTRY OF ORDER
DEPATILT PER ORDER FILED 11/4/09
NOtICE OP ENTRY OF DEFAULT
PLAIITIFF PAR2E MOTION FOR ORDER TO SHOW CAUSE WRY

DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HELD
IN OONTEMPT OP COURT AND POSSIBLE SANCTIONS BE IMPOSED

4/19/to ORDEfQ TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER
COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT AND
POSEIBLE SANCTIONS BE IMPOSED

NoTIcE OF ENTRY OF ORDER
FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER ROWING

DEFENDANT COUNSEL IN CONTEMPT OF COURT
NOTICE OF ENTRY OF ORDER
SUBStITUTION OF ATTORNEYS
OPPObITION TO APPLICATION FOR DEFAULT JUDGEMENT AGAINST

DEFENDANT SUSAN FALLINI
6/24/10 APPLICATION FOR DEFAULT JUDGMENT AGAINST DEFENDANT SUSAN

FALLINI
MEMORANDUM OF COSTS AND DISBURSEMENTS
AMENDED CERTIFICATE OF SERVICE
MOTIoN FOR LEAVE TO FILE MOTION FOR RECONSIDERATION
REPLY TO PALLINI OPPOSITION TO APPLICATION FOR DEFAULT

JUDMENT AGAINST DEFENDANT SUSAN FALLINI
OPPOSITION TO FALLINIS MOTION FOR LEAVE TO PILE MOTION FOR

RECONSIDERATION
SUPPLEMENT TO APPLICATION FOR DEFAULT JUDGMENT AGAINST

DEFENDANT SUSAN FALLINI
ORDE1t AFTER HEARING
NOTIºE OF CHANGE OF FIRM AND CONTACT INFORMATION
NOTICE OF ENTRY OF ORDER
DECLARATION OF JOHN ALDRICH IN SUPPORT OF PARTE MOTION

ORDER ALLOWING EXAMINATION OF JUDGMENT DEBTOR
PLAINTIFFS PARTS MOTION FOR ORDER ALLOWING EXAMINATION

OF 4JUDG$MENT DEBTOR
NOTItE OF APPEAL
CASE APPEAL STATEPLSNT

CERTtFICATE OF SERVICE
RECEIPT FOR DOCUMENTS

Events
Date Time Code Event

8/23/1O CIIG DISP CODE WAS CHANGED FROM SMITh TO SMJD

10/08/09

10/14/09
11/04/09

11/09/09
2/04/10
2/11/10
4/07/ 10

4/26/10
6/02/10

6/04/10
6/17/10
6/24/10

24 10

6/30/10
7/06/10
7/21/10

7/21/10

7/21/10

8/12/to
8/16/10
s/zs/io
9/08/10

9/09/10

9/1O/10
9/10/10
9/14/10
9/22/so
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EDWARD ACHREM ASSOCIATES
EdwardJ Achrem Esq
Nevada Bar No 2281

James Smith Esq
Nevada Bar No 0052 Nye Count 2eFK

512 South TonOpah Dr Ste 100

Las Vegas Nevada 89106
Phone 702 734-3936

Attorneys for Plaintiffs

DISTRICT COURT

NYE COUNTY NEVADA

ESTATE OF MICHAEL DAVID ADAMS
by and through his mother
JUDITH ADAMS individually

10 and on behalf of the ESTATE
CASE NO

Plaintiffs DEPT NO
..

Or-
vs

13 SUSAN FALLINI DOES I-Xand
ROE CORPORATIONS I-X

14 inclusive

Defendants

17
COMPLAINT

Plaintiffs the Estate of MICHAEL DAVID ADAMS Michael

by and through his mother JUDITH ADAMS Judith individually

20 and as Executrix for her sons Estate hereinafter collectively

21
referred to as Plaintiffs by and through the law firm of

22
EDWARD ACHREM ASSOCIATES LTD for their claims and causes

23
of action against the Defendants and each of them hereby

24
allege as follows

25

26

27

28



GENERAL ALLEGATIONS

At the time his death Michael was 33 years old and was

resident of Orange County California He was unmarried and

had no natural or adopted children His mother Judith is the

administrator of her sons estate and also resident of tDrange

County California Because the incident set forth below

occurred in Nevada Plaintiffs voluntarily subject themselves

to and will be bound by the jurisdiction of this Court

Upon information and belief Defendant SUSAN FALLINI

Fallini is the owner of Hereford red cow As more fully
10

set forth below this cow was wandering freely on SR 375

12
highway at Nye mile marker 33 in Nye County Nevada on or

ft

IS about July 2005
13

14
Plaintiffs are ignorant of the true names and capacities of

Defendants sued herein as DOES through and ROE CORPORATIONS
-15

through inclusive and therefore sue these Defendants by

17
such fictitious names Plaintiffs are futher informed and

-i
18

believe that one or more of the parties which may be responsible

for some portion of the damages being sought by the Plaintiffs

20
as result of Michaels death on July 2005 may include

21
persons partnerships corporations other owners governmental

22
subdivisions and/or other persons and entities the identities

23
of which have not yet been determined Because such names are

24 currently unknown Plaintiffs have listed them collectively as

25
DOE Defendants and ROE CORPORATION Defendants and will seek

26
leave of Court to amend this Complaint to allege their true

27 names and capacities when they have been ascertained

28



Plaintiffs are informed and believe and thereon allege

that each of the fictitiously named Defendants is responsible in

some manner for the occurrence described herein and that

Plaintiffs damages including Michaels death were proximately

caused by such conduct

Plaintiffs are informed and believe and thereon allege

that at all times herein mentioned each of the Defendants was

the agent and/or employee of each of the remaining Defendants

and in doing the things hereinafter alleged were acting within

10
the course and scope of such agency employment or contract

On July 2005 around 900 p.m Michael was lawfully

12
driving his 1994 Jeep Wrangler on SR 375 highway in Nye County

Nevada At that time and place Hereford cow suddenly

14 appeared in the travel portion of the roadway blocking
bJ

-is Michaels path Although Michael was traveling at lawful rate

of speed it was not possible for him to avoid head-on

17
collision with the cow As direct and proximate result of the

18
collision Michaels Jeep rolled over and left the paved

SAJS
highway Michael died at the scene

20
Plaintiffs contend that at all times herein mentioned

21
Michael acted reasonably had right to use the highway and

22
did nothing to cause or contribute to his death Plaintiffs

23 further contend that Defendants and each of them owed

24 continuing duty of care which included without limitation

25
the duty to control the Hereford cow by providing boundary

26 fencing that would keep it away from passing motorists the

27 duty to monitor all of Defendants cows including the one that

26 caused Michaels death and to take reasonable precautions to



cc

prevent them from wandering many miles away and the duty to

warn drivers traveling along the highway that cattle would or

could be present in the area in which they were driving

In addition to the duties set forth above Defendants and

each of them also had separate and independent obligation to

illuminate the Hereford cow by marking it with an inexpensive

florescent Zag or similar device so that the cow could be seen

more easily by persons who were driving on the highway at night

such as Michael

10
Plaintiffs contend that despite constructive and/or actual

notice by the Defendants of the extreme hazard that was posed by

12
wanderihg Hereford cow at night the Defendants and each of

Yl

13 them failed to control the Heretor6 cow by providing

14 boundary fencing that would keep it away from passing motorists

LJQ Cfl

failed to monitor all of Defendants cows including the one

that caused Michaels death and to take reasonable precautions

17
to prevent them from wandering many miles away and failed

to warn drivers traveling along the highway that cattle would

or could be present in the area in which they were driving

20
In addition to the above Defendants and each of themalso

21
failed to illuminate the Hereford cow by marking it with an

22 inexpensive florescent tag or similar device so that the cow

23
could be seen more easily by persons who were driving on the

24 highway at night such as Michael

25
As direct and proximate result of the Defendants

26 negligent acts and omissions in the manner described above

27
Michael was killed As result his Estate and heirs have

28
been generally and specially damaged in sum well in excess of



tj

ten thousand dollars $10000.00 These damages include

without limitation pain and suffering as well as severe

emotional distress from the time of the accident until the

nthmentof Michaels death the loss of the quality and enjoyment

of Michaels life and the loss of Michaels company

companionship society comfort attention services and

support

10 As further direct and proximate result of the Defendants

negligent acts and omissions in the manner described above

Michaels Estate has incurred incidental funeral and burial
ci

iLl

expenses in an amount not yet fully ascertained but which will

12
be set forth in full at the time of trial

ia WHEREFORE Plaintiffs expressly reserving their right to

amend this Complaint at the time of the trial of the actions

tJ Cfl

-15
herein to include all items of damages not yet ascertained

hereby pray for damages against Defendants and each of them as

follows
tJtc 17

18
For genera damages in excess of $10000.00AJ

19
For special damages in excess of $10000.00



For prejudgment interests costs of suit herein incurred

and reasonable attorneys fees and

For such further relief as may appear just to the Court

DATED this ____ day of January 2007

EDWARD ACHREM ASSOCIATES

Th

Edwad J.AchremEsq
Nevada Bar No 2281
James Smith Esq
Nevada Bar No 0052
512 South Tonopah Dr Ste 100
Las Vegas NV 89106
Attorneys for Plaintiffs

74 10 doca\lgl\complaint.ma
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DISTRICT COURT
lifE COUNTY NEVADA

ESTATE OF MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

Plaintiffs

vs

SUSAN FALLrM DOES LX and ROE
CORPORATIONS I-X inclusive

Defendants

-C

çc

10

11

12

13

cp14

-15

16

17

18

19

20

21

22

23

24

25

26

27

28

CASENOC- z--/S39

DEPT NO --

SUMMONS

Hearing Date n/a

Hearing Time n/a

NOTICE YOU HAVE BEEN SUED THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR
BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS READ THE INFORMATION BELOW

TO THE DEFENDANT SUSAN FALLINI Twin Springs Ranch Rd Tonopah NV

civil Complaint has been filed by the plaintiff against you for the relief set forth in the

Complaint

If you intend to defend this lawsuit within 20 days after this Summons is served on

you exclusive of the day of service you must do the following

File with the Clerk of this Court whose address is shown below formal

written response to the Complaint in accordance with the rules of the Court

Serve copy of your response upon the attorney whose name and address is

shown below

Unless you respond your default will be entered upon application of the plaintiff

and this Court may enter judgment against you for the relief demanded in the Complaint which

could result in the taking of money or property or other relief requested in the Complaint
If you intend to seek the advice of an attorney in this matter you should do so

promptly so that your response may be filed on time

Issued at direction of

EDW ACHRJL1 AS OCIATES SAM MERLINO CLERK

By By frt/07
EDW ACHREM ESQ 2281 Weputy Clerk Date

JAMES SMITH ESQ 0052 1520 Basin Ave
512 South Tonopah Drive Pabrump NV 89060

Las Vegas Nevada 89106 775 751-7040

Attorneys for Plaintiff

NOTE When service is by publication add brief statement of the object of the action See Rules of Civil

Procedure Rule 4b



ACSR
EDWARD ACHREM ASSOCIATES
Edward Achrern Esq
Nevada Bar No 2281

James Smith Esq
Nevada Bar No 0052

512 South Tonopah Dr Ste 100

Las Vegas Nevada 8910
Phone 702 734-3936

Attorneys for Plaintiffs

It

rj ih Ui

_____.

CV24539

Harold Kuehn Esq of the law firm of EARNEST GIBSON

CUEHN in the capacity as attorney of record for Defendant

SUSAN FALLINI hereby accept% service of process of Plaintiffs

omplaint on behalf of Defendant SUSAN FALLINI

DATED this äay of February 2007

DISTRICT COURT

NYE COUNTY NEVADA

ESTATE OF MICHAEL DAVID ADAMS
by and through his mother
JUDITH ADAMS individually
and on behalf of the ESTATE

CASE NO
Plaintiffs DEPT NO

vs

SUSAN FALLINI DOES I-X and
ROE CORPORATIONS I-X
inclusive

Defendants

ACCEPTANCE OF SERVICE

10

11

12

13

Cr

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Ml

-u

Ml

Ml

c._t10

r1

EARNEST KUERN

HAROLD HARRY ICUEHN ESQ
Nevada Bar ft0284

921 Highway 160 203
Pahrump NV 89048
775 751-9000
Attorneys for Defendant
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10

11

12

13

14
zI

15

16
17

18

19

20

21

22

23

24

25

26

27

28

AFFIRMATION
PURSUANT TO NRS 2398.030

The undersigned does hereby affirm that the preceding

Acceptance of Service filed in District Court Case No CV24539/2

DOES NOT contain the social security number of any person

ACHREM ASSocIATES LTD

74
/DAtEsqcQ

rt

o-
r4

c9

rem
Nevada Bar No 2281
James Smith Esq
Nevada Bar No 0052

512 Tonopah Drive
Las Vegas Nevada 89106
702 734-3936

Attorneys for Plaintiffs



Case No CV24539

Dept 2P

zai t.z 23

tYE COUNTY CLLv
BY DEPUTY

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

Estate of MICHAEL DAVID

ADAMS by and through his
10 mother JUDITH ADAMS

individually and on behalf
Ii of the Estate

12 Plaintiffs
DEFENDANT SUSAN FALLINI

13 vs ANSWER AND COUNTERCLAIM

14
SUSAN FALLINI DOES I-X

15
and ROE CORPORATIONS
IX inclusive

16

Defendants
17 _______________________________/

18 COMES NOW Defendant SUSAN FALLINI above named by and through

19 her1attQrney HAROLD KUEHN Esq of the law firm of EARNEST GIBSON

20 KUEHN and for her answer to Plaintiffs Complaint on file

21
herein admits denies and alleges as follows

22
Answering Paragraphs and Defendant SUSAN FALLINI is

without sufficient information to form belief as to the truth or

24
falsity of these allegations and accordingly Defendant SUSAN

25

FALLINI denies each and every allegation contained therein
26

27
Answering Paragraphs and 10

28
Defendant SUSAN FALLINI denies each and every allegation contained

therein

10



AFFIRHATIVE DEFENSES

The complaint on file herein fails to state claim upon

which relief can be granted

At all times relevant herein the location referenced in

the complaint on file herein as SR 375 highway at Nye mile

marker 33 in Nye County Nevada or thereabouts was open

range as defined in NRS 568355

At all times relevant herein the cow referenced in the

complaint on file herein was domestic animal as contemplated
10

by NRS Chapter 568 of the Nevada Revised Statutes

12

NRS 568.3601 directs that person firm or

13
corporation owning controlling or in possession of any domestic

14
animal running on open rangehas the duty to keep the animal off

15 any highway traversing or located on the open range and no sich

16 person firm or corporation is liable for damages to any property

17 or for injury to any person caused by any collision between

18 motor vehicle and the animal occurring on such highway

19 WHEREFORE Defendant SUSAN FALLINI prays that Plaintiffs take

20 nothing by way of their Complaint on file herein and that they go

21 hence with their costs incurred

22
COUNTERCLAIM

23
COMES NOW Defendant SUSAN FALLINI by and through HAROLD

24
KUEHN Esq of the law firm of EARNEST GIBSON KUEHN and for

25
Defendants cause of action alleges as follows

26

That at all times relevant Defendant SUSAN FALLINI is and
27

28
was resident of TWIN SPRINGS RANCH near Tonopah in Nye County

Nevada

11



That on or about July 2005 Defendant was the owner of

the cow referenced in Plaintiffs complaint on file herein

That on or about July 2005 MICHAEL DAVID ADAMS was

operating motor vehicle at or near State Route 375 near mile

marker Nye 33 which then collided with the cow mentioned in

Paragraph above killing said MICHAEL DAVID ADAMS and said

cow
That Plaintiff ESTATE OF MICHAEL DAVID ADAMS is the

lawful successor in interest to MICHAEL DAVID ADAMS
10

That at all times relevant the area at or near. State
11

12
Route 375 near mile marker Nye 33 was open range as defined in

13
NRS 568.355

14
That as direct and proximate result of MICHAEL DAVID

15
ADA11S actIons and/or omissions the ESTATE OF MICHAEL DAVID ADAMS

16 is liable to Defendant SUSAN FALLINI for the replacement value of

17 said cow and other incidental and general damages relating to

18 the disposal and replacement of said cow according to the proof

19 presented at time of trial

20 That Defendant SUSAN FALLINI has been required to retain

21 the services of EARNEST GIBSON KUEHN to prosecute this action

22
and accordingly Defendant SUSAN FALLINI is entitled to her costs

23
and attorney fees incurred

WHEREFORE Defendant SUSAN FALLINI prays for judgment as

25
follows

26

For sum reflecting the replacement value of said cow
27

28
and other incidental and general damages

For an award of attorney fees and costs

12



For such other and further relief as the Court may deem

just and proper in the premises

DATED this day of March 2007

HROLD KIJEHN Esq
Nevada Bar 284
EARNEST GIBSON KUEHN
921 So Hwy 160 Suite 203

Pahrump NV 89048
775/7519000
Attorney for Defendant
SUSAN FALLINI

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

13
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CERTIFICATE OF SERVICE

certify that am an employee of EARNEST GIBSON KUERN
/rw

Attorpeys
at Law and that on the _____ day of

_________________ 2007 served the foregoing DEFENDANT SUSAN

FALLINIs ANSWER AND COUNTERCLAIM by depositing copy in the U.S

mail first class postage prepaid addressed to the following

persons at the following addresses

James Smith Esq
EDWARD ACFIREM ASSOCIATES
512 So Tonopah Drive Suite 100

10 Las Vegas NV 89106

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

14
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11

12

13

15

C-

17

18

19

20

21

22

23

24

25

26

27

26

rO
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ORtGINAL
CASE NO CV24539
DEPT NO 2P

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN

AND FOR THE COUNTY OF NYE

ESTATE OF MICHAEL DAVID ADAMS
by and through his mother
JUDITH ADAMS individually
and on behalf of the ESTATE

Plaintiffs/Counterdefendants REPLY TO COUNTERCLAIM

vs

SUSAN FALLINI DOES I-X and
ROE CORPORATIONS I-X
inclusive

Defendants/Counterclaimants

Counterdefendants the Estate of Michael David Adams and

Judith Adams on behalf of the Estate by and through the law

firm of Edward Achrem Associates hereby reply to

Counterclaimant Susan Fallini as follows

Answering paragraphs 1-4 of Counterclaimant Susan Fallinis

Counterclaim Counterdefendants the Estate of Michael David

Adams and Judith Adams admit these allegations

Answering paragraphs 5-6 of Counterclaimant Susan Fallinis

Counterclaim Counterdefendants the Estate of Michael David

Adams and Judith Adams deny these allegations

Affirmative Defenses

Fai1ire to state claim upon which relief can be based

Comparative negligence on Counterdefendants part

Damages if any caused by third parties over which the

replying parties had no control

Attorneys fees only recoverable by statute or contract

15



Nevada Bar No 2281
James Smith Esq
Nevada Bar No 0052

512 Tonopah Drive 100
Las Vegas Nevada 89106
702 734-3936

Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

certify that am an employee of EDWARD ACHREM
ASSOCIATES LTD and that on this J14day of March 2007
caused true and correct copy of the foregoing document
entitled REPLY TO COUNTERCLAIM to be served on all parties as
follows

EXi VIA U.S MAIL by placing true copy thereof enclosed in

sealed envelope with the postage thereon fully prepaid
addressed as indicated on the attached service list in the

United States mail

VIA FACSIMILE by causing true copy thereof to be

telecopied to the number indicated on the attached service
list

VIA PERSONAL DELIVERY by causing true copy hereof to be

hand delivered on this date to the addresseesat the
addresses set forth on the attached service list

Reservation of other affirmative defenses under NRCP 11

Supervening intervening acts over which the replying

parties had no control

WHEREFORE Counterdefendants the Estate of Michael David

Adams and Judith Adams pray Counterplaintiff Susan Fallini take

nothing by reason of her Counterclaim

DATED this ____ day of March 2007

AqHREM

ci

fl.14

16

v_ct

17

ci

18

16
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ci

14
-1

ci

LII

10

11

12

13

9i4
It

15
i6

17

18

19

20

21

22

23

24

SERVICE LIST

Attorney Party

Harold Kuehn Esq Attorneys for Defendant
EARNEST GIBSON KUEI-IN

921 Hwy 160 203
Pahrurnp NV 89048
Fax 775-751-1910

An
ErnPreedf

EdwiH Achrem Assoc

17

25

26

27

28



Case No CV 24539

Dept2

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF NEVADA IN AND FOR THE COUNTY OF NYE

ESTATE OF MICHAEL DAVID ADAMS
10

by and through his mother JUDITH

ii
ADAMS individually and on behalf of

the Estate

12 Plaintiffs/Counterdefendants

ORDER DENYING DEFENDANTS
13 MOTION TO HAVE MATTER

14
HEARDINTONOPAH

15 SUSAN FALLINI DOES and ROE

CORPORATIONS inclusive

16
ai

17
Defendants/Co unterclaimants

_____________________________________________________________/

18

This matter came before the Court on April 30 2007 on Defendants Objection to

19

20
Pahrump as Forum and Motion to Have Matter Heard in Tonopah The Court having heard oral

21 argument on the Motion and having read all papers and pleadings in regard to the Motion

22 hereby DENIES the Motion to have the matter transferred to Tonopab

23
The Court finds that venue is proper within Nye County regardless of the location of the

24
courthouse and that the convenience of majority of the parties and counsel involved is best

25

served by retaining the matter in Pahrump

27
DATED this 3Ckay of April 2007

28

/74 18

DISTRICT JUDGE



CERTIFICATION OF SERVICE

The undersigned hereby certifies that on the Oday of April 2007 he mailed copies

of the foregoing ORDER to the following

HAROLD KUEHN ESQ
EARNEST GIBSON KUEHN
921 HWY 160 SUITE 203

PAHRUMP NV 89048

EDWARD ACHREM ESQ
JAMES SMITH ESQ
512S TONOPAH DRIVE 100
LASVEGASNV89106

14
JEFF UIIJEN Law Clerk to

DISTRICT JUDGE

15

16

17

18

19

20

21

22

23

24

25

26

27

28
19



FLFFH JUDICIAL DISTRICT COURT
COUNTY OF NYE STATE OF NEVADA

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document _________

Order Denying Defendants Motion to Have Matter Heard in

Tonopah

Title of Document

LI Confidential Family Court Information Sheet

NRS 125130 NRS 125.230 and NRS 125B.055

filed in case number CV24539

Ui

-J

Ui

-4

Lii

Lii

10

11

12

13

14

15

16

Document does not contain the social security number of any person

OR

Ii Document contains the social security number of person as required by

LI specific state of federaliaw to wit

17

State specific state or federal law

or

For the administration of public program

or

fl For an application for federal or state grant

or

18

19

20

21

22

23

24

25

26

27

Date April 30 2007 -.-

SignatufŁ

c-
Print Name

28
20



ICCR
John Aldrich

ALDRICH BRYSON LU
Nevada Bar No 6877

1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

Telephone 702 853-5490

Facsimile 702 853-5491

Attorneys for Plaintiffs

THE wrH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Case No CV24539

Dept 2P

vs

SUSAN FALLINI DOES LX and ROE
CORPORATIONS I-X inclusive

Counterclaimant

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS individually and on behalf of the

Estate
22

Counterdefendants

23 ____________________________________

PLAINTIFFS and COUNTERDEEENDANTS CASE CONFERENCE REPORT

DISCO VERY PLANNING/DISPUTE
CONFERENCE REQUESTED

YES____ NO

O8IGI//AL

10

11

12

13

14

16

17

18

19

20

21

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS individually and on behalf of the

Estate

Plaintiffs

15

Defendants

SUSAN FALLINI

vs

24

25

26

27

28 Page of

21



PROCEEDINGS PRIOR TO CASE CONFERENCE REPORT

DATE OF FILING OF COMPLAINT January 31 2007

DATE OFFILING OF ANSWER BY EACH DEFENDANT Defendant Fallmi

filed its Answer and Counterclaim on March 142007 the Counterdefendant Adams filed its Reply

to Counterclaim on March 30 2007

DATE THAT EARLY CASE CONFERENCE WAS HELD AND WHO

ATTENDED The Early Case Conference was conducted on June 15 2007 John Aldrich of

Aldrich Bryson LLP participated on behalf of Plaintiff Judith Adams Harold Kuehn Esq of

10

Eamest Gibson Kuehn participated on behalf of Defendant Susan Fallini and Katharine Peck

11

Esq participated on behalf Judith Adams and CIEICO

12

II

13

BRIEF DESCRIPTION OF TILE NATUREOF THEACTION AND
14 EACH CLAIM FOR RELIEF OR DEFENSE 116.1cXl1

15 DESCRIPTION OF TILE ACTION This is an action arising out of an incident

16 where Michael Adams deceased collided with Defendants cow while driving on or near State

17 Route 375 killing both Plaintiff and Defendants cow

18 CLAIMSFORRELIEF

19 Claims for Relief Set Forth in Plaintiffs Complaint

20 General damages in an amount excess of $10000.00 each

21 Special damages in an amount excess of $10000.00

22 Prejudgment interests costs of suit herein incurred and reasonable attorneys fees

23 For such other and further relief that the court may deem just and proper

24 ii Claims for Relief Set Forth in DefendantlCounterclaimants Counterclaim

25 sum reflecting the replacement value of said cow and other incidental and

26 general damages

27

28 Page2of

22



An award of attorneys fees and costs

For such other and further relief as the Court may deem just and proper in the

premises

DEFENSES

Affirmative Defenses Set Forth in Defendants Answer

The Complaint on file herein fails to state claim against this Defendant

upon which relief can be granted

The location referenced in the complaint on file herein as SR 375 highway

at Nye mile marker 33 in Nye County Nevada or thereabouts was open

10 range as defined in NRS 568.355

11 The cow referenced in the complaint on file herein was domestic

12 animal as contemplated by NRS Chapter 568 of the Nevada Revised

13 Statutes

14 NRS 568.360 directs that person firm or corporation owning

15 controlling or in possession of any domestic animal running on open range

16 has the duty to keep the animal off any highway traversing or located on the

17 open range and no such person firm or corporation is liable for damages to

18 any property or for injury to any person caused by any càllision between

19 motor vehicle and the animal occurring on such highway

20 ii Affinnative Defenses Set Forth in Plaintiff/Counterdefendants Reply to

21 Counterclaim

22 Failure to state claim upon which relief can be based

23 Comparative negligence on Counterdefendants part

24 Damages if any caused by third parties over which the replying parties had

25 no control

26 Attorneys fees only recoverable by statute or contract

27

28 Page3of

23



III

LISTOF ALL DOCUMENTS DATA COMPILATIONS AND TANGIBLE ThINGS IN

THE POSSESSION CUSTODY OR CONTROL OFECIWHICH WERE
IDENTIFIED OR PROVIDED AT TEE EARLY CASE CONFERENCE

OR AS RESULT TIIEREOF 116.Ua1B and l6Jc4l

DOCU1%IENTS PROVIDED BY PLAINTIFF See Plaintiffs disclosure pursuant

to NRCP 16.1 attached hereto without exhibits as Exhibit

Plaintiff reserves the right to supplement the foregoing list as additional information and/or

documentation becomes known is obtained or otherwise becomes available to her or as she is able

to organize and obtain and make available or produce additional documents Plaintiff further

reserves the right to use any documents identified by Defendant or by CounterDefendant herein

10

DOCUMENTS IDENTIFIED BY DEFENDANThefendant has not provided any
11

disclosures

12

DOCUMENTS PROVIDED BY COUNTERDEFENDANT See
13

Counterdefendants disclosure pursuant to NRCP 16 attachedhereto without exhibits as Exhibit

14

15

Counterdefendant reserves the
right to supplement the foregoing list as additional information

16

and/or documentation becomes known is obtained or otherwise becomes available to him or as he
17

is able to organize and obtain and make available or produce additional documents
18

Counterdefendant further reserves the right to use any documents identified by Plaintiff herein
19

OBJECTIONS AS TO AUTHENTICITYP1aintiff and Counterdefendant reserve
20

the right to object to the authenticity of any document produced by any other party herein based on
21

further investigation hereafter although such objections were not specifically raised in this report
22

IV
23

LISLOF PERSONS IDENTIFIED BY EACH PARTY AS LIKELY TO HAVE
24 INFORMATION DISCOVERABLE UMER RULE 26b INCLUDING

IMPEACHMENT OR REBUTTAL WITNESSESJ16JafflA and 16.ie31
25

WITNESSES IDENTIFIED BY PLAINTIFF See Plaintiffs disclosure

26

pursuant to NRCP 16.1 attached hereto without exhibits as Exhibit

27

28 Page4of

24



Plaintiff reserves the right to supplement the foregoing list as additional information

and/or documentation becomes known is obtained or otherwise becomes available to her or as

she is able to organize and obtain and make available or produce additiOnal documents Plaintiff

further reserves the right to use any documents identified by Defendant herein

WITNESSES IDENTIFIED BY DEFENDANT Defendant has not provided

any disclosures

WITNESSES IDENTIFIED BY COUNTERDEFENDANT See

Counterdefendants disclosure pursuant to NRCP 16.1 attached hereto without exhibits as

Exhibit

10 Counterdefendant reserves the right to supplement the foregoing list as additional information

11 and/or documentation becomes known is obtained or otherwise becomes available to him or as he

12 is able to organize and obtain and make available or produce additional documents

13 COuriterdefendant further reserves the right to use any documents identified by Plaintiff herein

14

15 DISCOVERY PLANNRCPr16.1bx2 andi6AcX21

16 WHAT CHANGE IF ANY SHOULD BE MADE IN THE TIMING FORM

17 OR REQUIREMENTS FOR DISCLOSURES UTJDER NRCP16.1a

18 Plaintiffs view None at this time

19 Defendants view Unknown

20 Counterdefendant None at this time

21 WHEN DISCLOSURES UNDERNRCP16.1a1 WERE MADE OR WILL BE

22 MADE

23 Plaintiffs disclosures July 2007

24 Defendants disclosures Has not provided them

25 Counterdefendants disclosures June 15 2007

26 SUBJECTS ON WHICH DISCOVERY MAY BE NEEDED

27

28 Page5of

25
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Plaintiffs view Discovery is necessary on the following issues including but

not limited to

Facts surrounding the incident at issue

Plaintiffs damages

Liability of Defendant

Plaintiff reserves the right to modify add to or otherwise change this list of items upon

which to conduct discovery based upon new information

Defendants view

Unknown

10 Counterdefendants view

11 Facts surrounding the incident at issue

12 Plaintiffs damages

13 Liability of Defendant

14 SHOULD DISCOVERY BE CONDUCTED IN PHASE OR LIMITED TO

15 OR FOCUSEDUPON PARTICULAR ISSUES

16 Plaintiffs view No

17 Defendants view Unknown

18 Counterdefendants view No

19 WHAT CHANGES IF ANY SHOULD BE MADE IN LIMITATIONS ON

20 DISCOVERY IMPOSED UNDER THESE RULES AND WHAT IF ANY OTHER

21 LIMITATIONS SHOULD BE IMPOSED

22 PLaintiffs view None

23 Defendants view Unknown

24 Counterdefendants view None

25 WHAT IF ANY OTHER ORDERS SHOULD BE ENTERED BY THE

26 COURT UNDER RULE 26c OR RULE 16b AND

27

28 Page6of

26



Plaintiffs view Each party agrees to maintain he confidentiality of any personal

information such as Social Security numbers or account numbers contained in documents

exchanged between the parties herein and to redact any such information from any exhibits to any

court filings except where necessary to establish fact at issue in the filing

Defendants view Unknown

Counterdefendants view Each party agrees to maintain the confidentiality of any

personal information such as Social Security numbers or account numbers contained in documents

exchanged between the parties herein and to redact any such information from any exhibits to any

court filings except where necessary to establish fact at issue in the filing

ESTIMATED TIME FOR TRIAL

Plaintiffs view days

Defendants view Unknown

Couhterdefendants view 2-3 days

VL

DISCOVERY AND MOTION DATES F16.1cMS-81

DATES AGREED BY THE PARTIES

Close of discovery

Final date to file motions to amend pleadings

or add parties without further court order

Final dates for expert disclosures

Initial disclosure June 15 2008

ii Rebuttal disclosures July 15 2008

Final date to file dispositive motions October 15 2008

IN THE EVENT THE PARTIES DO NOT AGREE ON DATES THE

FOLLOWING SECTION MUST BE COMPLETED N/A

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

September 15 2008

June 15 2008

Page of
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10

11

12

13

14

is

16

17

18

19

20

21

22

23

24

25

26

27

28

VII

JURY DEMAND 116.1e1O1j

jury demand has been filed ____Yes _X_No

VIII

INITIAL DISCLOSURES/OBJECI7IONS

If party objects during the Early Case Conference that initial disclosures are not appropriate

in the circumstances of this case those objections must be stated herein The Court shall determine

what disclosures if any are to be made and shall set the time for such disclosure

This report is signed in accordance with rule 26g1 of the Nevada Rules of Civil

Procedure Each signature constitutes certification that to the best of the signers knowledge

information and belief formed after reasonable inquiry the disclosures made by the signer are

complete and correct as of this time

DATED this 2.Z day of October 2007

/$hn Aldrich Esq at

0601 Rainbow Blvd Suite 160

Las Vegas Nevada 89104

Attorneys forPlaint

Katfierine M\ Peck Es4 I34-1$t
70lBridger Avenue Suite 500

Las Vegas Nevada 89101

Attorney for Counterdefendants

Page of
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John Aldrich Esq CALENDARED
NevadaStateBarNo 6877 on
Adrianne Duncan Esq ADSRn u2008 inno pn _ji
Nevada State Bar No 9797 LUUU hi tt

BLACK LOBELLO Lmda
yr L8\A

10777 West Twain Avenue Suite 300 1JUJJT\
Las VegasNevada 89135

702869-8801

Attorneys for Plaint zfJk

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

10 COUNTYOFNYE

12

Estate of MICHAEL DAVID ADAMS Case No CV24539
13

by and through his mother JUDITH ADAMS Dept No.2P

14
individually and on behalf of the Estate

Plaintiffs

17
SUSAN FALLINI DOES.I-X and ROE MOTION FOR PARTIAL SUMMARY
CORPORATIONS I-X inclusive JUDGMENT

18

Defendants

19 Date of Hearing

20
Time of Hearing

21
SUSAN FALL14I

22 Counter-claimant

23

24
Estate of MICHAEL DAVID ADAMS

25 by and through his mother JUDITH ADAMS
individually and on behalf of the Estate

26

27
Counter-defendants 29

28 Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

ADAMS individually and on behalf of the Estate by and through their attorneys of record JOHN
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ALDRICH ESQ and ADRIANNE DUNCAN ESQ and the law firm of BLACK

LoBELLO hereby present their MO TJON FOR PARTIAL SUMMARY JUDGMENT

This Motion is made and based upon the papers and pleadings on file herein the attached

affidavit of John Aldrich Esq and exhibits and any and all oral argument or testimony that the

Court may entertain at the hearing of this Motion

DATED this day of April 2008.

BLACK LOBELLO

10 By jfit._t C..teLjlL

John Aldrich Esq
11 Nevada State Bar No.6877

12
Adrianne Duncan Esq
Nevada State Bar No 9797

13 10777 West Twain Avenue Suite 300

Las Vegas NV 89135

14
Attorneys forPlainttffs

15
NOTICE OF MOTIO

PLEASE TAKE NOTICE that on the fidaY 2008 at the hour of

18

1j frs or as soon thereafter as counsel may be heard in Department ____ Plaintiffs by and

19 through their attorneys John Aldrich Esq and Adrianne Duncan Esq and the law firm of

20 Black LoBello will bring the foregoing MOTJON on for hearing

21 DATED this day of April 2008

22
BLACK LOBELLO

By ____
25 /j4ohn Aldrich Esq

Nevada State Bar No 6877

26 Adrianne Duncan Esq
Nevada State Bar No 9797

27 10777 West Twain Avenue Suite 300

Las Vegas NV 89135

Attorneys for Plain4ffs

30
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POINTS AND AUTHORITIES

PROCEDURAL HISTORY

On November 29 2006 Plaintiffs Estate of MICHAEL DAVID ADAMS by and through

his mother JUDITH ADAMS Judith individually and on behalf of the Estate filed complaint

inthe Eighth Judicial District Court Clark County Nevada alleging among other things the

wrongfiil death of Michael David Adams Michael

10 On December 29 2006 Defendant Susan Fallini Fallini filed Demand and Motion for

11
Mandatory Change ofVenue Subsequently the parties by and through their counsel stipulated and

12
agreed to dismiss the pending action in Clark County Nevada without prejudice so that the matter

13

could be heard in Nye Cdunty Nevada

14

On March 14 2007 Defendant Fallini filed an Answer to Plaintiffs Complaint and

16 Counterclaim in Nye County Nevada On March 30 2007 Plaintiffs filed Reply to Defendants

17 Counterclaim Subsequently Fallini filed an objection to Pahrump as the forum for the litigation

18
and Motion to have the matter heard in Tonopah However that Motion was denied and the case

19

proceeded inPahrump

20

21

The Early Case Conference in this matter was held on June 15 2007 The parties by and

22 through their respective counsel filed Joint Case Conference Report on October 23 2007

23 Thereafter on October 31 2007 Plaintiffs served the Defendant with written discovery requests

24
including Requests forAdmission Requests for Production ofDocumenth and Interrogatories See

25
Exhibit To date Defendant has not responded to the written discovery tequests nor has

26

Defendant requested an extension in which to respond
27

28
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IL

STATEMENT FACTS

At the time of his death Michael was 33 years old and resident of Orange County

California He was unmarried and had no natural or adopted children His mother Judith is the

administrator of her sons estate and also resident of Orange County California The incident that

caused Michaels death occurred in Nevada

Defendant Fallini is the owner of Herefprd red cow that was wandering freely on SR 375

highway at Nye mile marker 33 in Nye County Nevada on or about July 2005 On said date at

10

approximately 900 p.m Michael was lawfully driving Me 1994 Jeep Wrangler on SR 375 The

11

12
Hereford cow suddenly appeared in the travel portion of the roadway blocking Michaels path

13 Although Michael was traveling at lawful rate of speed it was not .possible for him to avoid the

14 head-on collision with the cow As direct and proximate result of the collision Michaels Jeep

15
rolled over and left the paved highway Michael died at the scene

16
On October 31 2007 Plaintiffs served Fallini with Requests for Admission To date the

17

18
Request for Admission have not been answered and therefore are deemed admitted Therefore the

19
following are additional facts that must be taken into consideration by the court

20 Fallinis property is not located within an open range as it is defined in

NRS 568.355

21

22
Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

herein subject cow
23

It is the common practice ofNye County Nevada ranchers to mark their cattle with

24 reflective or luminescent tags

25
The subject cow was not marked with reflective or luminescent tag

26

The subject cow crossed fence to arrive at the location of the subject accident

27 described in the Complaint on file herein

28

32
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Fallinis cattle had previously been involved in incidents with motorvehicles on the

roadway

Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadway when notified that the cattle are

in roadway

The subject cow was not visible at night

10 Fallini was aware that the subject cow was not visible at night prior to the incident

that is the subject of the Complaint on file herein

11 The subject cow was in the roadway of SR 375 at the time of the incident that is the

10 subject matter of the Complaint on file herein

11 12 The subject cows presence in the roadway of SR 375 was the cause of the motor

12
vehicle accident that is the subject of the Complaint on file herein

13 13 Fallini did not know the location of the subject cow at the time of the incident that

is the subject of the Complaint on file herein

14

15
14 The presence of reflective or luminescent tag on the subject cow would have made

the subject cow visible at the time of the incident that is the subject of the Complaint

16 on file herein

HI
17

LEGAL ARGUMENT
18

19
STANDARD OF REVIEW

20 Pursuant to NRCP 6c Motion for Summary Judgment shall be rendered forthwith if

21
the pleadings depositions answers to interrogatories and admissions on file together with the

22
affidavits if any show that there is no genuine issue as to any material fact and that the moving party

23

is entitled to judgment as matter of law NRC 56c genuine issue of material fact is one

24

25
where the evidence is such that reasonable jury could return verdict for the non-moving party

26 Posadis CitvofReno 109 Nev 448 851 2d 438 1983 In the present matter there are no

27 genuine issues as to any material fact and therefore Plaintiffs are entitled to summary judgment

28
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Although the non-moving party is entitled to have the evidence and all reasonable inferences

accepted as true See City ofBoulder City State ofNevaciq 106 Nev 390 793 2d 845 1990

citing Wiltsie Baby Grand Corp 105 Nev 291 774 2d 432 1989 if the moving party is able

to show that one of the elements is clearly lacking as matter of law then summary judgment is

appropriate Joynt California Hotel Casino 108 Nev 539 542 835 2d 799 801 1992

internal quotations and citations omitted

When motion for summary judgment is made and supported as provided in Rule 56 the

adverse party maynet rest upon mere allegations of his pleading but must by affidavit or otherwise

10

set forth specific facts demonstrating the existence of genuine issue for trial See NGA LLC

12
v.Rains 113 Nev 1151 1157 946 2d 163 167 1997Boland Nevada Rock Sand Co

13 Nev 108 894 2d 988 990 1995 The non-moving party is not entitled to build case on the

14
gossamer threads ofwhimsey speculation and conjecture Collins Union Fed Savings Loan

15
99 Nev 284 302 662 2d 610 621 1983 quoting Hahn Sargent 523 2d 461 469 Pt Cir

16

1975 cert denied 425 U.S 904 95 Ct 1495 47 Ed 2d 754 1976 party opposing

17

18
summary judgment may not rely on the allegations of his pleadings to raise material issue of fact

19 where the moving party supports his motion with competent evidence Garvey Clark County 91

20 Nev 127 130 523 2d 269 271 1975

21
Here the Plaintiffs support their motion with competent evidence and the Defendant may

22
not simply rely on the allegations set forth in her pleadings to raise material issues offact Therefore

23

based upon the facts and argument set forth below Plaintiffs are entitled to summary judgment
24

25
PLAINTIFFS REQUESTS FOR ADMISSION TO DEFENDANT SUSAN FALLINI
MUST BE DEEMED ADMITTED

26

NRCP 36 provides in relevant part

27

28
.. The matter is admitted unless within 30 days after service of the request or
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within such shorter or longer time as the court may allow or the parties may agree

to in writing subject to Rule 29 the party to whom the request is directed serves

upon the party requesting the admission written answer or objection addressed to

the matter signed by the party or by the partys attorney

Effect of Admission Any matter admitted under this rule is conclusively

established unless the court on motion permits withdrawal or amendment the

admission .. Any admission made by party under this rule is for the purpose of the

pending action only and is not an admission for any other purpose nor may it be used

against the party in any other proceeding

Written discovery requests were served upon the Defendant on October 31 2007 See

Exhibit Pursuant to NRCP 36a Defendant had 30 days to respond to Plaintiffs Requests for

10 Admission or the Requests for Admission are deemed admitted Allowing three days for mailing

the discovery responses were due no later than December 2007 four months ago To date

12
Defendant has neither responded to the Requests for Admission nor has she requested anextension

13

to respond to the sathe As such the Requests fth Admission ate deemed admitted pursuant to

14

15
NRCP 36 Pursuant to NRCP 36b the admissions made by the Defendant are conclusively

16 established

17 Therefore the following statements are conclusively established as undisputed facts in this

case

19

Fallinis property is not located within an open rang as it is defined in

20

NRS 568.355
21

22 Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

23 herein subject cow

24
It is the common practice of Nye County Nevada ranchers to mark their cattle with

25
reflective or luminescent tags

26

The subject cow was not marked with reflective or luminescent tag
27

28
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The subject cow crossed fence to arrive at the location of the subject accident

descnbed in the Complaint on file herein

Fallinis cattle had previously been involved in incidents with motor vehicles on the

roadway

Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadway when notified that the cattle are

in roadway

10

The subject cow was not visible at night
11

12
l0 Fallini was aware that the subject cow was not visibleat night prior to the incident

13 that is the subject of the Complaint on file herein

14 11 The subject cow was in the roadway of SR 375 at the time of the incident that is the

15

subject matter of the Complaint on file herein

16

12 The subject cows presence in the roadway of SR 375 was the cause of the motor

17

18
vehicle accident that is the subject of the Complaint on file herein

19
13 Fallini did not know the locatiOn of the subject cow at the time of the incident that

20 is the subject of the Complaint on file herein

21 14 The presence of reflective or luminescent tag on the subject cow would have made

22 the subject cow visibleat the time of the incident that is the subject of the Complaint

23

on file herein

24

25
NEGLIGENCE

26 claim for negligence must be based on an existing duty of car breach legal

27 causation and damages Jordan State rel Dept of Motor Vehicles and Public Safety 121

28
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c___

Nev 44 512005 In the instant matter the Defendant owed Michael duty of care to control her

cattle and to prevent the cattle from endangering the lives of others Defendant owed Michael duty

to mark her cattle with reflective or luminescent tags

Defendant breached the duty of care that she owed to Michael because the subject cow was

not marked with reflective or luminescent tag Fallini was put on notice that her cattle were

endangering peoples lives beÆause the cattle had previously been involved in incidents with motor

vehicles on the roadway However Fallini continued not to track the location of her cattle while they

are grazing away from her property Defendant further breached the duty of care that she owed to

10

Michael because the subject cow was not visible at night and Fallini was aware that the subject cow

12
was not visible at night prior to the incident that is the subject of the Complaint on file herein

13 Fallinis negligence was the direct and proximate cause of Michael death The subject cow

14 was in the roadway of SR 375 when Michael was traveling on SR 375 The subject cows presence

15
on SR 375 was the cause of the motor vehicle accident that killed Michael Defendant admits that

16

the presenØe of reflective or luminescent tag on the subject cow would have made the subject cow

17

18

visible at night and the accident that cauÆed Michaels death could have been avoided Thus

19
Fallinis negligence was the cause of Michaels untimely death As such summary judgment is

20 proper with regard to au elements except damages Damages need to be proven up at hearing on

21
the matter Fallinis negligence caused Michaels death but that is not the ff11 extent of the damages

22
caused by Fallinis negligence

23

WRONGFUL DEATH/ LOSS 01 CONSORTIUM
24

25
NRS 41.085 provides in relevant part

26
When the death of any person whether or not minor is caused by the wrongful

27 act or neglect of another the heirs of the decedent and the personal representatiVes

of the decedent may each maintain an action for damages against the person who

28
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caused the death or if the wrongdoer is dead against his personal representatives

whether the wrongdoer died before or after the death of the person he injured If any

other person is responsible for the wrongfbl act or neglect or if the wrongdoer is

employed by another person who is responsible for his conduct the action may be

maintained against that other person or if he is dead against his personal

representatives

An action brought by the heirs of decedent pursuant to subsection and the cause

of action of that decedent brought or thaintained by his personal representatives

which arose out of the same wrongful act or neglect may be joined

The heirs may prove their respective damages in the action brought pursuant to

subsection and the court orjt3ry may award each person pecuniary damages for his

grief or sorrow loss of probable support companionship society comfort and

consortium and damages for pain suffering or disfigurement of the decedent The

proceeds of any judgment for damages awarded under this subsection are not liable

10
for any debt of the decedent

The damages recoverable by the personal representatives of decedent on behalf
11 of his estate include

12 Any special damages such as medical expenses which the decedent

incurred or sustained before his death and funeral expenses and

Any penalties including but not limited tci exemplary or punitive

14 damages that the decedent would have recovered if he had lived but do not

include damages for pain suffering or disfigurement of the decedent The

15
proceeds of any judgment for damages awarded under this subsection are

16
liable for the debts of the decedent unless exempted bylaw

17 As set forth above the Defendants negligence is the cause of Michaels death Michaels

18
death caused his mother Judith to suffer immense sorrow and grief Michaels mother has forever

19

lost the companionship society and comfort of her sons presence As result Judith requests that

20

21

the Defendant be held accountable for Michaels wrongful and untimely death and that her Motion

22
for Partial Summary Judgment be granted However the extent of the damages caused by Fallinis

23 negligence is an issue for the trier of fact because Michaels untimely death is but one of the

24
consequences of Fallinis negligence

25

26

I/I

27

28
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CONCLUSION

Accordingly based upon the foregoing Plaintiffs hereby respectfullyrequest that the

Court enter partial summary judgment against Defendant finding Defendant liable for Michaels

death Damages will be shown at prove-up hearing to be set at later date.

DATED this day of April 2008

BLACKLOBELLO

ByjjL/ 1ZL.Lc

Joh4 Aldrich Esq
ii NeWada State Bar No 6877

12
Adrianne Duncan Esq

Nevada State Bar No 9797

13 10777 West Twain Avenue Suite 300

Las VegasNV 89135

14
Attorneys for Plaint iffs

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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MOT
John Aldrich Esq

Nevada State Bar No 6877

Adrianne Duncan Esq
Nevada State Bar No 9797

BLACK LOBELLO
10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702 869-8801

Attorneys for Plaint ifs

Estate of MICHAEL DAVID ADAMS
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individually and on behalf ofthe Estate
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Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH ADAMS
individually and on 1ehalf the Estate

Tinn

Date of Hearing

Time of Hearing

Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

ADAMS individually and on behalf of the Estate by and through their attorneys of record JOHN
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ALDRICH ESQ and ADRIANNE DUNCAN ESQ and the law firm of BLACK

LoBELLO hereby present their MOTION FOR PARTIAL SUMMARY JUDGMENT

This Motion is made and based upon the papers and pleadings on file herein the attached

affidavit of John Aldrich Esq and exhibits and any and all oral argument or testimony that the

Court may entertain at the hearing of this Motibn

DATED this /R day of May 2008

BLACK LOBELLO

10 By cVU CitLt
7/ John Aldrich Esq

11 Nevada State Bar No6877

12
Adrianne Duncan Esq
Nevada State Bar No 9797

13 10777 West Twain Avenue Suite 300

Las Vegas NV 89135

14 Attorneys for Plaintiffs

15
NOTICE OF MOTION

16

PLEASE TAKE NOTICE that on the day of 2008 at the hour of

18
g.rr or as soon thereafter as counsel may be heard in Department jPlaintiffs by and

19 through their attorneys John Aldrich Esq and Adrianne Duncan Esq and the law firm of

20 Black LoBello will bring the foregoing MOTION on for hearing

21 DATED this l4day of May 2008

BLACK LOBELLO

By ______
25

ohn Aldrich Esq

7/ Nevada State Bar No 6877

26 Adrianne Duncan Esq
Nevada State Bar No 9797

27 10777 West Twain Avenue Suite 300

Las Vegas NV 89135
28

Attorneys for Plain4ffs
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POINTS AND AUTUORITIES

PROCEDURAL HISTORY

On November29 2006 Plaintiffs Estate of MICHAEL DAVID ADAMS by and through

his mother JUDITH ADAMS Judith individually and on behalf of the Estate filed complaint

in the Eighth Judicial District Court Clark County Nevada alleging among other things the

wrongftl death of Michael David Adams Michael

10 On December29 2006 Defendant Susan Fallini Fallini filed Demand and Motion for

11
Mandatory Change ofVenue Subsequently the parties by and through their counsel stipulated and

12

agreed to dismiss the pending action in Clark County Nevada without prejudice so that the matter

13

could be heard in Nye County Nevada

14

15
On March 14 2007 Defendant Fallini filed an Answer to Plaintiffs Complaint and

16
Counterclaim in Nye County Nevada On March 30 2007 Plaintiffs filed Reply to Defendants

17 Counterclaim Subsequently Fallini filed an objection to Palirump as the forum for the litigation

18
and Motion to have the matter heard in Tonopah However that Motion was denied and the case

19

proceeded in Pahrump

20

21

The Early Case Conference in this matter was held on June 15 2007 The parties by and

22
through their respective counsel filed Joint Case Conference Report on October 23 2007

23 Thereafter on October 31 2007 Plaintiffs served the Defendant with written discovery requests

24
including Requests for Admission Requests for Production ofDocuments and Interrogatories See

25
Exhibit To date Defendant has not responded to the written discovery requests nor has

26

Defendant requested an extension in which to respond
27

28
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ii

STATEMENT OF FACTS

At the time of his death Michael was 33 years old and resident of Orange County

California He was unmarried and had no natural or adopted children His mother Judith is the

administrator of her sons estate and also resident of Orange County Califofnia The incident that

caused Michaels death occurred in Nevada

Defendant Fallini is the owner of Hereford red cow that was wandering freely on SR 375

highway at Nye mile marker 33 in Nye County Nevada on or about July 2005 On said date at

10

11

approximately 900 p.m Michael was lawfully driving his 1994 Jeep Wrangler on SR 375 The

12
Hereford cow suddenly appeared in the travel portion of the roadway blocking Michaels path

13 Although Michael was traveling at lawful rate of speed it was not possible for him to avoid the

14 head-on collision with the cow As direct and proximate result of the collision Michaels Jeep

rolled over and left the paved highway Michael died at the scene

16

On October 31 2007 Plaintiffs served Fallini with Requests for Admission To date the

17

18
Requests for Admission have not been answered and therefore are deemed admitted Therefore the

19 following are additional facts that must be taken into consideration by the court

20 Fallinis property is notiocated within an open range as it is defined in

NRS 568.355
21

22
Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

herein subject cow
23

It is the common practice of Nye County Nevada ranchers to mark their cattle with

24 reflective or luminescent tags

25
The subject cow was not marked with reflective or luminescent tag

26

The subject cow crossed fence to arrive at the location of the subject accident

27 described in the Complaint on file herein

28
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Fallinis cattle had previously been involved in incidents with motor vehicles on the

roadway

Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadway when notified that the cattle are

in roadway

The subject cow was not visible at night

10 Fallini was aware that the subject cow was not visible at night prior to the incident

that is the subject of the Complaint on file herein

11 The subject cow was in the roadway of SR 375 at the time of the incident that is the

subject matter of the Complaint on file herein

12 The subject cows presence in the roadway of SR 375 was the cause of the motor

vehicle accidenf that is the subject of the Complaint on file herein

13 Fallini did not know the location of the subject cow at the time of the incident that

is the subject of the Complaint on file herein

14 The presence of reflective or luminescent tag on the subject cow would have made

the subject cow visible at the time ofthe incident that is the subject of the Complaint

on file herein

Ill

LEGAL ARGUMENT

STANDARD OF REVIEW

Pursuant to NRCP 56c Motion for Summary Judgment shall be rendered forthwith if

the pleadings depositions answers to interrogatories and admissions on file together with the

affidavits if any show that there is no genuine issue as to any material fact and that the moving party

is entitled to judgment as matter of law NRCP 56c genuine issue of material fact is one

where the evidence is such that reasonable jury could return verdict for the non-moving party

Posadis City of Reno 109 Nev 448 851 2d 438 1983 In the present matter there are no

genuine issues as to any material fact and therefore Plaintiffs are entitled to summary judgment

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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Although the non-moving party is entitled to have the evidence and all reasonable inferences

accepted as true See City ofBoulder Cliv State ofNevadct 106 Nev 390 793 2d 845 1990

citing Wiltsie Baby Grand Corp 105 Nev 291 774 2d 432 1989 iithe moving party is able

to show that one of the elements is clearly lacking as matter of law then summary judgment is

appropriate .Jovnt California Hotel Casino 108 Nev 539 542 835 2d 799 801 1992

internal quotations and citations omitted

When motion for summary judgment is made and supported as provided in Rule 56 the

adverse party maynot rest upon mere allegations of his pleading but must by affidavit or otherwise

10

set forth specific facts demonstrating the existence of genuine issue for trial See NGA LLC
11

12
v.Rgfris ll3Ney 1151 1157946P.2d 163 167 1997 v.NevadaRock Sand Co

13 Nev 108 894 2d 988 990 1995 The non-moving party is not entitled tO build case on the

14
gossamer threads of whimsey speculation and conjecture Collins Union Fed Savings Loan

99Nev 284302662 2d 610 621 1983 quotingHahn Sargent 523 2d 4614691 Cir

16

1975 cert denied 425 U.s 904 95 Ct 1495 47 Ed 2d 754 1976 party opposing

17

18
summary judgment may not relyon the allegations of his pleadings to raise material issue of fact

19
where the moving party supports his motion with competent evidence Garvey Clark County 91

20 Nev 127 130 523 2d 269 271 1975

21
Here the Plaintiffs support their motion with competent evidence and the Defendant may

22
not simply relyon the allegations set forth in her pleadings to raise material issues of fact Therefore

23

based upon the facts and argument set forth below Plaintiffs are entitled to summary judgment
24

25
PLAINTIFFS REQUESTS FOR ADMISSION TO DEFENDANT SUSAN FALLINI

MUST BE DEEMED ADMITTED

26

NRCP 36 provides in relevant part
27

28
.. The matter is admitted unless within 30 days after service of the request or
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within such shorter or longer time as the court may allow or the parties may agree

to in writing subject to Rule 29 the party to whom the request is directed serves

upon the party requesting the admission written answer or objection addressed to

the matter signed by the party or by the partys attorney

Effect of Admission Any matter admitted under this rule is conclusively

established unless the court on motion permits withdrawal or amendment of the

admission .. Any admission made by party under this rule is for the purpose of the

pending action only and is not an admission for any other purpose nor may it be used

against the party in any other proceeding

Written discovery requests were served upon the Defendant on October 31 2007 See

Exhibit Pursuant to NRCP 36a Defendant had 30 days to respond to Plaintiffs Requests for

10 Admission or the Requests for Admission are deemed admitted Allowing three days for mailing

the discovery responses were due no later than December 2007 four months ago To date

12
Defendant has neither respoiided to the Requests for Admission nor has she requested an extension

13

to respond to the same As such the Requests for Admission are deemed admitted pursuant to

14

15
NRCP 36 Pursuant to NRCP .36b the admissions made by the Defendant are conclusively

16 established

17 Therefore the following statements are conclusively established as undisputed facts in this

18
case

19

Fallinis property is not located within an open range as it is defined in

20

NRS 568.355
21

22
Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

23 herein subject cow

24
It is the common practice of Nye County Nevada ranchers to mark their cattle with

25
reflective or luminescent tags

26

The subject cow was not marked with reflective or luminescent tag
27

28
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The subject cow crossed fence to arrive at the location of the subject accident

described in the Complaint on file herein

Fallinis cattle had previously been involved in incidents with motor vehicles on the

roadway

Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadway when notified that the cattle are

in roadway

10

11

The subject cow was not visible at night

12
10 Fallini was aware that the subject cow was not visible at night prior to the incident

13 that is the subject of the Complaint on file herein

14 11 The subject cow was in the roadway of SR 375 at the time of the incident that is the

15

subject matter of the Complaint on file herein

16

12 The subject cows presence in the roadway of SR 375 was the cause of the motor

17

18

vehicle accident that is the subject of the Complaint on file herein

19
13 Fallini did not know the location of the subject cow at the time of the jncident that

20 is the subject of the Complaint on file herein

21 14 The presence of reflective or luminescent tag on the subject cow would have made

22
the subject cow visible at the time of the incident that is the subject of the Complaint

23

on file herein

24

25
NEGLIGENCE

26 claim for negligence must be based on an existing duty of care breach legal

27 causation and damages Jordan State ex rel Dept of Motor Vehicles and Public Safety 121

28
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Nev 44 512005 Tn the instant matter the Defendant owed Michael duty of care to control her

cattle and to prevent the cattle from endangering the lives of others Defendant owed Michael duty

to mark her cattle with reflective or luminescent tags

Defendant breached the duty of care that she owed to Michael because the subject cow was

not marked with reflective or luminescent tag Fallirii was put on notice that her cattle were

endangering peoples lives because the cattle had previously been involved in incidents with motor

vehicles on the roadway However Fallini continued not to track the location ofher cattle while they

are grazing away from her property Defendant further breached the duty of care that she owed to

10

Michael because the subject cow was not visible at night and Fallini was aware that the subject cow
Il

12
was nQt visible at night prior to the incident that is the subject of the Complaint on file herein

13 Fallini negligence was the direct and proximate cause ofMichaels death The subject cow

14 was in the roadway of SR 375 when Michael was traveling on SR 375 The subject cows presence

15
on SR 375 was the cause of the motor vehicle accident that killed Michael Defendant admits that

16

the presence of reflective or luminescent tag on the subject cow would have made the subject cow

17

visible at night and the accident that àaused Michaels death could have been avoided Thus
18

19
Fallinis negligence was the cause of Michaels untimely death As such summary judgment is

20 proper with regard to all elements except damages Damages need to be proven up at hearing on

21
the matter Fallinis negligence caused Michaels death but that is not the full extent of the damages

22
caused by Fallinis negligence

23

WRONGFUL DEATH/ LOSS OF CONSORTIUM
24

25
NRS 41.085 provides in relevant part

26
When the death of any person whether or not minor is caused by the wrongful

27 act or neglect of another the heirs of the decedent and the personal representatives

of the decedent may each maintain an action for damages against the person who

28

Page9of 12 48



caused the death or if the wrongdoer is dead against his personal representatives

whether the wrongdoer died before or after the death of the person he injured If any

other person is responsible for the wrongful act or neglect or if the wrongdoer is

employed by another person who is responsible for his conduct the action may be

maintained against that other person or if he is dead against his personal

representatives

An action brought by the heirs of decedent pursuant to subsection and the cause

of action of that decedent brought or maintained by his personal representatives

which arose out of the same wrongful act or neglect may be joined

The heirs may prove their respective damages in the action brought pursuant to

subsection and the court or jury may award each person pecuniary damages for his

grief or sorrow loss of probable support companionship society comfort and

consortium and damages for pain suffering or disfigurement of the decedent The

proceeds of any judgment for damages awarded under this subsection are not liable

10
for any debt of the decedent

The damages recoverable by the personal representatives of decedent on behalf
11 of his estate include

12 Any special damages such as medical expenses which the decedent

incurred or sustained before his death and funeral expenses and

Any penalties including but not limited to exemplary or punitive

14 dathages that the decedent would have recovered ifhe bad lived but do not

include damages for pai suffering or disfigurement of the decedent The

15 proceeds of any judgment for damages awarded under this subsection are

16
liable for the debts of the decedent unless exempted by law

17 As set forth above the Defendants negligence is the cause of Michaels death Michaels

18
death caused his mother Judith to suffer immense sorrow and grief Michaels motherhas forever

19

lost the companionship society and comfort of her sons presence As result Judith requests that

20

21

the Defendant be held accountable for Michaels wrongful and untimely death and that her Motion

22
for Partial Summary Judgment be granted However the extent of the damages caused by Fallinis

23 negligence is an issue for the trier of fact because Michaels untimely death is but one of the

24
consequences of Fallinis negligence

25

26

/1/
27

28
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CONCLUSION

Accordingly based upon the foregoing Plaintiffs hereby respectfully request that the

Court enter partial summary judgment against Defendant finding Defendant liable for Michaels

death Damages will be shown at prove-up hearing to be set at later date.

DATED this Jjt1ay of May 2008

BLACK LOBELLO

10 By iL tuitL
Jol3ift Aldrich Esq

11
NradaStateBarNo 6877

12
Adrianne Duncan Esq
Nevada State BarNo 9797

13 10777 West Twain Avenue Suite 300

Las VegasNV 89135

Attorneys for Plaintiff

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

hereby cetti that on the fay of May 2008 sewed tnie and conect copy of the

foregoing MOTION FOR PARTIAL SUMMARY JUDGMENT by first class mail postage

prepaid addressed as follows

Harold Kuehn Esq

EARNEST GIBSON KUEHN
921 S.Hwyl6O203

PahrumpNV 89048

Attorney for DefendantlCounterclaim ant

Susan Fallini

10

Katherine Barker Esq
11 701 Bridger Avenue Suite 500

12
LasVegasNV89101

Attorneys for Counter-Defendant

13 Estate of Michael David Adams

16
An Employee 0fBgCK LOBELLO

17

18

19

20

21

22

23

24

25

26

27

28
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JOIN

ORIGINAL
KATHERINE BARKER ESQ
Nevada Bar No 006084

LAWOFFICEOFKATHERINEM.BARKER
701 Bridger Avenue Suite 500

Las Vegas Nevada 89101

702 233-9303

Attorney for Counter-Defendant

ESTATEOFMICHAELDAVIDADAMS

FIFTH JUDICIAL DISTRICT COURT

NYE COUNTY NEVADA

10
ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

12

Plaintiffs

13

vs

15 SUSAN FALLINI DOES I-X and ROE Case No CV24539
CORPORATIONS I-X inclusive

16 Dept No 2P

17
Defendants

18
SUSAN FALLINI

19 Counterclaimant

20 vs

21

22 ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
23 individually and on behalf of the ESTATE

24 Counterdefendants

25

26 COUNTLRDEFENDANI ESTATE OF MICHAEL DAVID ADAMS BY AND

27
THROUGH HIS MOTHER JUDITH ADAMS INDIVIDUALLY AND ON BEHALF OF

28
THE ESTATE JOINDER TO PLAINTIFFS MOTION FOR
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PARTIAL SUMMARY JUDGMENT

Counter-Defendant Estate of Michael David Adams by and through his mother

Judith Adams individually and on behalf of the Estate by and through their attorney

Katherine Barker Esq hereby joins Plaintiffs Estate of Michael David Adams by

and through his mother Judith Adams individually and on behalf of the Estate Motion

for Partial Summary Judgment as to Defendant Susan Fallini

This Motion is made and based upon the pleadings and papers on file herein

together with the Points and Authorities and any oral argument which the Court may

10 entertain at the time of hearing

11
It

12 DATED this day

13

14
BARKER

15
Kathine Barker Es

1C Nevada Bar No 6084
701 Bridger Avenue Suit 500
Las Vegas Nevada 89101

17 702233-9303
Attomeys for Counter-Defendant

18 Estate of Michael David Adams

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5b hereby certify that service of

the foregoing COUNTERDEFENDANT ESTATE OF MICHAEL DAVID ADAMS

BY AND THROUGH HIS MOTHER JUDITH ADAMS INDIVIDUALLY AND ON

BEHALF OF THE ESTATE JOINDER TO PLAINTIFFS MOTION FOR PARTIAL

SUMMARY JUDGMENT was made this date by depositing true copy of the same

for mailing first class mail at Las Vegas Nevada addressed as follows

10 Harold Kuehn Esq John Aldrich Esq
EARNEST GIBSON KUEHN BLACK LOBELLO

11 921 Hwy 160 203 10777W Twain Avenue 300

12
Pahrump NV 89048 Las Vegas NV 89135

13

14

15

16
EMPLOYEE OF LAW OFFICE OF
KATHERINE BARKER

17

DATED_______________________
18

19

20

21

22

23

24

25

26

27

28
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rY
olin Aldrich Esq caR
1evada State Bar No 6877 30
drianne Duncan Esq i% JUL

1evada State Bar No 9797

LACK LOBELLO coUt 0L
10777 West Twain Avenue Suite 300 0EPU
As VegasNevada 8935

702 869-880

tzorney.for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

10 3state of MICHAEL DAVID ADAMS
and through his mother JUDITH Case No CV2453

II DAMS individually and on behalf ofthe Dept 2P

3state

12

Plaintiffs

13

14

FALLINI DOES I-X and ROE
15 ORPORATIONS I-X inclusive

16 Defendants

_________________
17 FALLINI

18 Counterclaimant

19

20 tstate of MICHAEL DAVID ADAMS
and through his mother JUDITH

21 LDAMS individually and on behalf of the

state

22

Counterdefendants

23_
24 RDER GRANTING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT

25

THIS MATTER having come on for hearing on Monday July 14 2008on Plaintifrs Mction

26

br Partial Sunimary Judgment before the Honorable Robert Lane and John Aldrich Esq
27

tppearingonbehalfofthe Plaintiffs no other counsel present the court having reviewed the Motion

28
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or Partial Summaryiudgment and the Joinder to the Motion for Partial Summary Judgment having

eviewed all pleadings and papers on file herein and having heard the arguments of present counsel

nd good cause appearing therefore

THE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT

Fallini property is not located within an open range as it is deflned in

NRS 568.355

Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

herein subject cow

lt is the common practice ofNye County Nevada ranchers to mark their cattle with

10 reflective or luminescent tags

II The subject cow was not marked with reflective or luminescent tag

12 The subject cow crossed fence to arrive at the location of the subject accident

13 described in the Complaint on file herein

14 Fallinis cattle bad previously been involved in incidents with motor vehicles on the

15 roadway

16 Fallini does not track the location of her cattle while they are grazing away from her

17 property

18 Fallini does not remove her cattle from the roadwaywhen notified that the cattle are

19 in roadway

20 The subject cow was not visible at night

21 10 Fallini was aware that the subject cow was not visible at night prior to the incident

22 that is the subject of the Complaint on file herein

23 11 The subject cow was in the roadway of SR 375 at the time of the incident that is the

24 subject matter of the Complaint on file herein

25 12 The subject cows presence in the roadway of SR 375 was the cause of the motor

26 vehicle accident that is the subject of the Complaint on file herein

27 13 Fallini did not know the location of the subject cow at the time of the incident that

28 is the subject of the Complaint on file herein
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14 The presence of reflective or luminescent tag on the subject cow would have made

the subject cow visible at the time of the incident that is the subject of the Complaint

onfileherein

THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LAW

Defendant Fallini had and duty to ensure that the subject cow was not in the roadway

at the time of the incident described in the Complaint

Defendant Fallini had duty to follow the common practice of Nye County Nevada

ranchers and to mark her cow with reflecting or lumination tags

Defendant Fallini breached the duty of care to the decedent as set forth in the

10 Findings of Fact and Conclusions of Law

11 As result of Defendant Fallinis breach the decendent Michael David Adams was

12 killed

13 Defendant Fallini is liable for the damages to which Plaintiff is entitled in an amount

14 to be determined at later time

15 IT IS HEREBY ORDERED that Plaintiffs Motion for Partial Summary Judgment as to

16 he issue of Defendants duty andbreach of duty is hereby GRANTED

17 DATED thi.j day of-j11 2008

18 ROBERT WV LANE

19 _________________
DISTRICT COURT JUDGE

20

21

22 SLACK LOBELLO

fP Aldrich

25 1evadaBarNo.6877

10777 West Twain Avenue Suite 300

26 asVegasNevada 89135

702 869-8801

27 702 869-2669 Fax

28

57



27

NW
John Aldrich Esq
Nevada State Bar No 6877

Adrianne Duncan Esq
Nevada State Bar No 9797

BLACK LOBELLO
10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702 869-8801

Attorneys for Plaint jffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 30th day of July 2008 an Order Granting Plaintiffs

Motion for Partial Summary Judgement was entered in the above-captioned matter

Page of

Lsa

flÜII US 15 LLj

1% I-
Li IJ.LVUt

Case No
Dept

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

Plaintiffs

vs

SUSAN FALLINI DOES 1-X and ROE
CORPORATiONS I-X inclusive

Defendants

CV2453

2P

10

Ii

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

SUSAN FALLINI

Counterclaimant

vs

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

Counterdefendants

28
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copy of which is attached hereto

DATED this jday of August 2008

BLACK LOBELLO

Nevada Bar No 6877

10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702 869-8801

702 869-2669 Fax

10 CERTIFICATE OF SERVICE

11 hereby certi that on thebL day of August 2008 true and correct copy of the foregoing

12 NOTICE OFENTRY OF ORDER was deposited into the U.S mail at Las Vegas Nevada first-

13 class postage fully prepaid addressed to the following persons

14

15 Harold Kuehn Esq
Gibson Kuehn LLP

36 1601 Basin Avenue Ste 101

Pabrump NV 89060

17

18 Katherine Barker Esq
Law Office of Katherine Barker

19 701 Bridger Avenue Suite 500

Las Vegas NV 89101

20

C75
21 çiA 1J -t-.LJ.w1 \---_

--An Enip1oyee of 1aŒk LoBello

22

23

24

25

26

27

28 Page2of2
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RDR
ohnP Aldrich Esq
qevadaStateBarNo.6877 30
drianne Duncan Esq JUL

Jevada State Bar No 9797
.. ri

3LACK LOBELLO coUl
10777 West Twain Avenue Suite 300 BY DEPUt
as Vegas Nevada 89135

702 869-8801

1llornes for Plain jffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

10 Estate of MICHAEL DAVID ADAMS
and through his mother JUDITh Case No CV24539

11 .DAMS individually and on behaif of the Dept
Estate

12

Plaintiffs

13

14

FALLINI DOES I-X and ROE
15 ORPORATIONS I-X inclusive

16 Defendants

17 USANFALLINI

18 Counterclaimant

19

20 state of MICHAEL DAVID ADAMS
and through his mother JUDITH

21 \DAMS individually and on behalf of the

state

22

Counterdefendants

23

24 BDER GRANTING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT

25

THIS MATTER having come on for hearing on Monday July 142008 on Plaintiffs Motion

26

br Partial Summary Judgment before the Honorable Robert Lane and John Aldrich Esq
27

tppeanng on behalf of the Plaintiffs no other counsel present the court having reviewed the Motion

28
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for Partial Summary Judgment and theioinder to the Motion for Partial Summary Judgment having

reviewed all pleadings and papers on file herein and having heard the arguments of present counsel

and good cause appearing therefore

THE COURT HEREBY ENTERS THE FOLLO WING FINDINGS OF FACT

Fallinis property is not located within an open range as it is defined in

NRS 568.355

Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

herein subject cow

It is the common practice of Nye County Nevada ranchers to mark their cattle with

reflective or luminescent tags

The subject cow was not marked with reflective or luminescent tag

The subject cow crossed fence to arrive at the location of the subject accident

described in the Complaint on file herein

Fallinis cattle bad previously been involved in incidents with motor vehicles on the

roadway

Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadwaywhen notified that the cattle are

in roadway

The subject cow was not visible at night

10 Fallini was aware that the subject cow was not visible at.night prior to the incident

that is the subject of the Complaint on file herein

11 The subject cow was in the roadway of SR 375 at the time the incident that is the

subject matter of the Complaint on file herein

The subject cows presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein

13 Fallini did not know the location of the subject cow at the time of the incident that

is the subject of the Complaint on file herein
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



15

16

17

18

19

20

21

22

23

24

25t

26

27

28

14 The presence of reflective or luminescent tag on the subject cow would have made

the subject cow visible at the time of the incident that is the subject of the Complaint

on file herein

THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LAW

Defendant Fallini had and dutyto ensure that the subject cow was not in the roadway

at the time of the incident described in the Complaint

Defendant Fallini had duty to follow the common practice ofNye County Nevada

ranchers and to mark her cow with reflecting or lumination tags

efendant Fallini breached the duty of care to the decedent as set forth in the

Findings of Fact and Conclusions of Law

As result of Defendant Fallini breach the decendent Michael David Adams was

killed

Defendant Fallini is liable for the damages to which Plaintiff is entitled in an amount

cli

10

11

12

13

14 to be determined at later time

IT IS HEREBY ORDERED that Plaintiffs Motion for Partial Summary Judgment as to

he issue of Defendants duty and breach of duty is hereby GRANTED

DATED thij day ofC
tiJ

2008

ROBERTW LANE

submitted By

BLACK LOBELLO

DISTRICT COURT JUDGE

JffnF Aldrich

1evadaBarNo 6877

10777 West Twain Avenue Suite 300

L.as Vegas Nevada 89135

702 869-8801

702 869-2669 Fax
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CIVGINAL

MOT LIED
John Aldrich Esq

Mr it .tJhICIL
NevadaStateBarNo.6877 JISTIfnj

BLACKLOBELLO
10777 West Twain Avenue Suite 300 tr

Las Vegas Nevada 89135

702 869-8801 1V cLrtiy GIer

Attorneys for Plaintt Ifs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

10
Estate of MICHAEL DAVID ADAMS Case No CV24539

by and through his mother JUDITH ADAMS Dept No 2P

11
individually and on behalf of the Estate

12
Plaintiffs

13
SUSAN FALLINI DOES I-X and ROE MOTION TO REOPEN DISCOVERY

1A CORPORATIONS I-X inclusive AND FOR AN EXTENSION OF TIME
TO COMPLETE DISCOVERY

Defendants

FIRST REQUEST
16

17
SUSAN FALLINI Date of Hearing

Time of Hearing

18
Counter-claimant

19

20
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH ADAMS

21
individually and on behalf of the Estate

22
Counter-defendants

23 Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

24 ADAMS individually and on behalf of the Estate by and through their attorneys of record JOHN

25 ALDRiCH ESQ and ADRIANNE DUNCAN ESQ and the law firm of BLACK

26 LoBELLO hereby present their MOTION TO REOPEN DISCO VERYAND FOR AN EXTENSION

27 OF TIME TO COMPLETE DISCOVERY

28

I/I
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This Motion is made and based upon the papers and pleadings on file herein the attached

affidavit of John Aldrich Esq and exhibits and any and all oral argument or testimony that the

Court may entertain at the hearing of this Motion

DATED this
t-

day of September 2008

BLACK LOBELLO

By
AIJaLL.12

4th Aldrich Esq
evada State Bar No 6877

10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702869-8801

Attorneys for Plaintiff

10

11 NOTICE OF MOTION

12 TO ALL INTERESTED PARTIES AND THEIR COUNSEL please take notice that the

13 undersigned will bring the foregoing MOTION TO REOPEN DISCOVERY AND FOR AN

14 EXTENSION OF TIME TO COMPLETE DISCOVERY on for hearing before the Discovery

Commissioner at fe /5oclock jmon the JD day ofOtI__ 2008

17 DATED this fday of September 20Q8

18

19 BLACK LOBELLO

20

By
21

22

23

24

25

26 ///

27 ///

28 /1/

Page of

Nevada State Bar No 6877

10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702869-8801
Attorneys forPlaint jff
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MEMORANDUM OF POINTS AND AUTHORITIES

PROCEDURAL HISTORY AND STATEMENT OF RELEVANT FACTS

This case arises out of wrongful death claim The decedent Michael David Adams was

traveling on road in Nye County when he struck cow that was owned by Defendant and was

standing in the middle of the highway The force of the collision caused Michael Adams vehicle

to veer off the road and roll killing Michael Adams

On November 29 2006 Plaintiffs filed their Complaint against Defendant in the Eighth

Judicial District Court Clark County Nevada On December 29 2006 Defendant filed Demand

10 and Motion for Change of Venue Subsequently on March 2007 the parties stipulated to move

11 the case from Clark County to Nye County On March 14 2007 Defendant filed an Answer and

12 Counter-claim On May 16 2008 Plaintiff filed Motion for Partial Summary Judgment which

13 was granted on July 14 2008 The only issues remaining relate to the damages sustained by

14 Plaintiff

15 II

16 LEGAL ARGUMENT

17 Discovery completed

18 Plaintiff has propounded Requests for Admission two sets of Requests for Production of

19 Documents and Interrogatories to Defendant Defendant has failed to respond to any of these

20 discovery requests

21 Discovery that remains to be completed

22 As the only issue remaining is the damages sustained by Plaintiff Plaintiff needs to retain

23 expert witnesses including an expert to provide his or her expert opinion with regard to the

24 decedents lost earning capacity as result of his untimely death

25 Reasons why the discovery remaining was not completed within the time limits set by

26 the discovery order

27 In approximately November 2007 Plaintiffs counsels finn split and the undersigned

28 counsel had to take on additional cases when his partner left the firm Subsequently Plaintiffs

Page of
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counsels firm merged with Black LoBello in approximately March 2008 The break up of

Aldrich Bryson and the subsequent merge of the undersigned counsels practice with Black

LoBello caused delay in the completion of discovery The parties executed Joint Case

Conference Report JCCR but discovery scheduling order was not issued as is custom in Clark

County and the dates indicated in the JCCR were not recorded onto the undersigned counsels

calendar at the new firm Furthermore Defendants non-responsiveness and failure to answer

discovery requests has caused discovery to remain outstanding In an attempt to continue to move

the case along Plaintiff obtained partial summary judgment in July 2008 See Affidavit of John

Aldrich Esq attached hereto as Exhibit

10 proposed schedule for completing all remaining discovery

11 In order to retain an appropriately qualified expert to conduct an investigation and provide

12 an opinion regarding Plaintiffs damages Plaintiff requires approximately sixty 60 days from the

13 date of the hearing on this matter

14 Current trial date

15 To the best of the knowledge of the undersigned this case has not yet been set for trial

16 Plaintiff also requests that the Court set the discovery cut-off date seventy-five 75 days after the

17 initial expert deadline and that the Court set trial date in early 2009

18 III

19 III

20 III

21 I/I

22 III

23 /1/

24 III

25 III

26 III

27

28

Page4of5
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CONCLUSION

Based upon the above arguments Plaintiff respectfully requests that the Court reopen

discovery so that Plaintiff may retain qualified expert and that the Court set trial date in early

2009

Dated this 4ay of September 20O8

BLACK LOBELLÔ

By
ILl

4$hn Aldrich Esq

j2Nevada State BarNo 6877
10 10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135
11 702869-8801

12

Attorneys for Plaint jff

13

CERTIFICATE OF SERVICE
14

hereby certify that on the /7tay of September 2008 true and correbt copy of the

16

foregoing MOTION TO REOPEN DISCOVERY was deposited into the U.S mail at Las

17

Vegas Nevada first-class postage fully prepaid addressed to the following persons

18 Harold Kuehn Esq
Gibson Kuehn LLP

19 1601E.BasinAvenueSte.101

Pahrump NV 89060

20

21 Katherine Barker Esq
Law Office of Katherine Barker

22 701 Bridger Avenue Suite 500

LasVegasNV 89101

__________
An Employee of Black LoBello

25

26

27

28

Page of
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AFFIDAVIT OF JOHN ALDRICH IN SUPPORT OF MOTION TO REOPEN
DISCOVERY

State of Nevada

ss

County of Clark

Affiant being first duly sworn deposes and states the following

John Aldrich am an attorney licensed to practice in the State of Nevada and

partner in the law firm of Black LoBello

My office address is 10777 West Twain Avenue Third Floor Las Vegas Nevada

89135

10 Ihave personal knowledge of the contents of this document or where stated upon

11 information and belief believe them to be true and am competent to testi to the facts set forth

12 herein

13 In approximately November 2007 myprior firm split and had to take on additional

14 cases when my partner left the firm Subsequently merged my firm with Black LoBello in

15 approximately March 2008 The break up of Aldrich Bryson my former firm and the

16 subsequent merger with Black LoBello caused brief delay in the completion of discovery as

17 did Defendants failure to cooperate or respond to discovery

18 The parties executed Joint Case Conference Report JCCR but discovery

19 scheduling order was not issued as is custom in Clark County and the dates indicated in the

20 JCCR were not recorded onto my calendar at the new firm Furthermore Defendants non-

21 responsiveness and failure to answer discovery requests has caused discovery to remain

22 outstanding and has slowed the process of this litigation In an attempt to continue to move the

23 case along obtained partial summary judgment in July 2008

24 am requesting additional time to retain an appropriately qualified expert to conduct

25 an investigation and provide an opinion regarding Plaintiffs damages and am requesting

26 approximately sixty 60 days from the date of the hearing on this matter to do so

27 III

28 /1/

Page of
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am also requesting that the Court set the discovery cut-off date seventy-five 75

days after the initial expert deadline and that the Court set trial date in early 2009

Dated this -day of September 2008

J7hLDR1CH
Subscribd

sworn to before me
this /4 day of September 2008

__________________________
RENGEBpEON

2//k.44/A
Notary Public-state of Nevada

APPT

NO

9849282.1j10 NOTARY PUBFSC P4VMy App Expires October 03 2009

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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28

FIFTH JUDICIAL DISTRICT COURT

NYE COUNTY NEVADA

ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

vs

Plaintiffs

SUSAN FALLINI DOES l-X and ROE
CORPORATIONS l-X inclusive

Counterclaimant

ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

Counterdefendants

Dept No 2P

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT IN FAVOR OF

ORIGINAL
KATHERINE BARKER ESQ
Nevada Bar No 006084

LAW OFFICE OF KATHERINE BARKER
701 Bridger Avenue Suite 500

Las Vegas Nevada 89101

702 233-9303

Attorney for Counter-Defendant

ESTATE OF MICHAEL DAVID ADAMS

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Defendants

Case No CV24539

SUSAN FALLINI

vs

COUNTERDEFENDANT ESTATE OF MICHAEL DAVID ADAMS

71



Plaintiffs Motion For Partial Summary Judgment joined by Counter-Defendant

Estate of Michael David Adams by and through his mother Judith Adams individually

and on behalf of the Estate by and through their attorney Katherine Barker Esq

the matter having come on regularly for hearing before the Honorable Robert Lane

on Monday July 14 2008 Plaintiffs appearing by and through counsel John

Aldrich Esq and no other counsel present this matter having been fully briefed and

oral argument having been presented by the parties and the Court having been fully

apprised in the premises and the Court having entered its Order Granting Plaintiffs

10
Motion for Partial Summary Judgment on July 29 2008 containing fourteen separate

11

findings of fact and the following Conclusions of Law
12

Defendant Fallini had and duty to ensure that the subject cow was
13

not in the roadway at the time of the incident described in the

is Complaint

16 Defendant Fallini had duty to follow the common practice of Nye

17
County Nevada ranchers and to mark her cow with reflecting or

18
lamination tags

19

Defendant Fallini breached the duty of care to the decedent as

20

21
set forth in the Findings of Fact and Conclusions of Law

22 As result of Defendant Fallinis breach the decedent Michael

23 David Adams was killed

24 Defendant Fallini is liable for the damages to which Plaintiff is

25
entitled in an amount to be determined at later time

26

27

28
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The Courts findings have now fully disposed of Defendant Fallinis

Counterclaims filed against Counter-Defendant

IT IS HEREBY ORDERED ADJUDGED AND DECREED that

Summary Judgment in favor of Counter-Defendant is hereby GRANTED

k4i1he Bafker Eq
Nevada Bar No 00608j
701 Bridger Avenue Suite 500
Las Vegas Nevada 89101

Attorney for Counter-Defendant

Estate of Michael David Adams

DATED this of October

2O7/c

10

11

DISTRIT JUDGE

BARKER

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

.28
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5b and the Courts Minute

Order hereby certify that service of the foregoing ORDER GRANTING MOTION

FOR SSJMMARY JUDGMENT IN FAVOROF COUNTERDEfENDANT ETAIF OF

MICHAEL DAVID ADAMS was made this date by depositing true copy of the same

for mailing first class mail at Las Vegas Nevada addressed as follows

Harold Kuehn Esq John Aldrich Esq
EARNEST GIBSON KUEHN BLACK LOBELLO
921 Hwy 160 203 10777W Twain Avenue 300

10 Pahrump NV 89048 Las Vegas NV 89135

11

______
14 EMPLOYEE OF LAW OFFICE

KATHERINE BARKER

16
DATED

17

18

19

20

21

22

23

24

25

26

27

28
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DR\G\NAL

KATHERINEM..BARKERESQ rILED
Nevada Bar No 006084

LAW OFFICE OF KATHERINE BARKER

701 Bridger Avenue Suite 500 ocT 21

Las Vegas1 Nevada 89101

702 233-9303 NYE COUT CU

Attorney for Counter-Defendant BY Od UTY

ESTATE OF MICHAEL DAVID ADAMS

FIFTH JUDICIAL DISTRICT COURT

NYECOUNTY NEVADA

10
ESTATE OF MiCHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS

individually and on behalf of the ESTATE
12

Plaintiffs

13

14
vs

is SUSAN FALLINI DOES l-X and ROE Case No CV24539

CORPORATIONS l-X inclusive

16 Dept No 2P

17

Defendants

SUSAN FALLINI

19 Counterclaimant

20 vs

21

22
ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
23 individually and on behalf of the ESTATE

24 Counterdefendants

25

26 COUNTERDEFENDANT ESTATE OF MICHAEL DAVID ADAMS BY AND

27
THROUGH HIS MOTHER JUDITH ADAMS INDIVIDUALLY AND ON BEHALF OF

28
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THE ESTATE NOTICE OF NON-OPPOSITION TO PLAINTIFFS MOTION TO RE-

OPEN DISCOVERY

Date of Hearing November 10 2008

Time of Hearing 115 p.m

Counter-Defendant Estate of Michael David Adams by and through his mother

Judith Adams individually and on behalf of the Estate by and through their attorney

Katherine Barker Esq hereby notifies the Court and parties that Counter-

ii Defendant has no opposition to Plaintiffs request to re-open discovery

12
Additionally counsel for Counter-Defendant will not be appearing in Court on

13
the scheduled hearing date

14

15
DATED thiscX day of Octobe 2008..-- .7

16 // /1V

17 LAWAFrI94/bF/KA.IHERINE BARKER

18
-c iCtt/\Jt

Katierine Barker tsq
19 Nevada Bar No 0060B4

701 Bridger Avenue Suite 500
20 Las Vegas Nevada 89101

702 233-9303
21 Attorneys for Counter-Defendant

Estate of Michael David Adams
22

23

24

CERTIFICATE OF MAILING
25

26
Pursuant to Nevada Rules of Civil Procedure 5b hereby certify that service

of the foregoing COUNTERDEFENDANT ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS individually and on behalf of the Estate
28
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EMPLOYEE OF LAW OFFICE OF
KATHERINE BARKER

DATED

NOTICE OF NON-OPPOSITION TO PLAINTIFFS MOTION TO RE-OPEN

DISCOVERY was made this date by depositing true copy of the same for mailing

first class mail at Las Vegas Nevada addressed as follows

Harold Kuehn Esq
EARNEST GIBSON KUEHN
921 Hwy 160 203

Pahrump NV 89048

John Aldrich Esq
BLACK LOBELLO
10777 Twain Avenue 300
LasVegasNV 89135

10

II

12

13

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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OR/GINA

NOTC CU PD
KATHERINE BARKER ESQ
Nevada Bar No 6084

LAW OFFICE OF KATHERINE BARKER 13 25

701 BridgerAvenue Suite 500

Las Vegas Nevada 89101 M15 ccuT1 CLER1

702 233-9303 61 tiE UTY

Attorney for Counter-Defendant

ESTATE OF MICHAEL DAVID ADAMS

FIFTH JUDICIAL DISTRICT COURT

COUNTY OF NYE STATE OF NEVADA

10
ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

12

Plaintiffs
13

14
vs

is SUSAN FALLINI DOES i-X and ROE Case No CV24539

CORPORATIONS I-X inclusive

16 Dept No 2P

Defendants

18
SUSAN FALLINI

19 Counterclaimant

20 vs

21

22
ESTATE OF MiCHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
23 individually and on behalf of the ESTATE

24 Counterdefendants

25 _____________________________

26 NOTICE OF ENTRY OF ORDER

27
TO ALL PARTIES AND THEIR RESPECTIVE COUNSEL OF RECORD

28
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PLEASE TAKE NOTICE that an ORDER GRANTING MOTION FOR

SUMMARY JUDGMENT iN FAVOR OF COUNTERDEFENDANT ESTATE OF

MICHAEL DAVID ADAMS was entered in the above-entitled matter on the 23RD day of

October 2008 copy of which is attached hereto

fiji

DATED this

BARKER

Katfefine Barker
Nevada Bar No 6084

10 701 BridgerAvenue Suite 500
Las Vegas Nevada 89101

11 702 233-9303

Attorneys for Counter-Defendant

12 Estate of Michael David Adams

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFiCATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5b hereby certify that service of

the foregoing
NOTICE.QF ENTRY OF ORDER was made this date by depositing

true copy of the same for mailing first class mail at Las Vegas Nevada

addresed as follows

Harold Kuehn Esq
GIBSON KUEHN LLP

1601 Basin Avenue Suite 101

Pahrump NV 89060

Attorney for DefendantlCounterclaimant

Susan Fallini

John Aldrich Esq
ALDRICH BRYSON LLP

1601 Rainbow Blvd 160
Las Vegas NV 89146

Attorney for Plaintiff

Estate of Michael David Adams by and

through his mother Judith Adams

Edward Achrem Esq
EDWARD ACHREM ASSOC
512 South Tonopah Dt Ste 100

Las Vegas NV 89106

Attorney for Plaintiff

Estate of Michael David Adams by and

through his mother Judith Adams

QcL
EMPLOYEE OF LAW OFFICE OF
KATHERINE BARKER

/1 Q-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DATED
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ORD
KATHERINE BARKER ESQ
Nevada Bar No 006084

LAW OFFICE OF KATHERiNE BARKER
701 Bridger Avenue Suite 500

Las Vegas Nevada 89101

702 233-9303

Attorney for Counter-Defendant

ESTATE OF MICHAEL DAVID ADAMS

FIFTH JUDICIAL DISTRICT COURT

NYE COUNTY NEVADA

ORIG/NAL

ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

Plaintiffs

vs

SUSAN FALLINI DOES I-X and ROE
dORPORATIONS l-X inclusive

Defendants

Case No CV24539

Dept Na 2P

SUSAN FALLINI

Counterclaimant

vs

ESTATE OF MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

Counterdefendants

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT IN_FAVOR OF

COUNTERDEFENDANT ESTATE OF MICHAEL DAVID ADAMS

81
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Plaintiffs Motion For Partial Summary Judgment joined by Counter-Defendant

Estate of Michael David Adams by and through his mother Judith Adams individually

and or behalf of the Estate by and through their attorney Katherine Barker Esq

the mailer having come on regularly for hearing before the Honorable Robert Lane

on Monday July 14 2008 Plaintiffs appearing by and through counsel John

Aldrich Esq and no other counsel present this mailer having been fully briefed and

oral argument having been presented by the parties and the Court having been fully

apprised in the premises and the Court having entered its Order Granting Plaintiffs

10
Motion for Partial Summary Judgment on July 29 2008 containing fourteen separate

11

findings of fact and the following Conclusions of Law
12

Defendant Fallini had and duty to ensure that the subject cow was
13

14
not in the roadway at the time of the incident described in the

is Complaint

16 Defendant Fallini had duty to follow the common practice of Nye

County Nevada ranchers and to mark her cow with reflecting or

18
lamination tags

19

Defendant Fallini breached the duty of care to the decedent as

20

21
set forth in the Findings of Fact and Conclusions of Law

22 As result of Defendant Fallinis breach the decedent Michael

23 David Adams was killed

24 Defendant Fallini is liable for the damages to which Plaintiff is

25
entitled in an amount to be determined at later time

26

27

28
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The Courts findings have now fully disposed of Defendant Fallinis

Ktherine
Nbvada Bar No
701 Bridger Avenue Suite 500

Las Vegas Nevada 89101

Attorney for Counter-Defendant

Estate of Michael David Adams

Counterclaims filed against Counter-Defendant

IT IS HEREBY ORDERED ADJUDGED AND DECREED that

Summary Judgment in favor of Counter-Defendant is hereby GRANTED

DATED this of October 200

DISTRI TJUDGE

M1 BARKER

10

11

12t

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5b and the Courts Minute

Order hereby certify that service of the foregoing ORDER GRANTING MOTION

FQR SuMMARY JUDGMENT IN FAVOR OF COUNTERDErENDANT E4TAIF OF

MICHAEL DAVID ADAMS was made this date by depositing true copy of the same

for mailing first class mail at Las Vegas Nevada addressed as follows

Harold Kuehn Esq John Aldrich Esq
EARNEST GIBSON KUEHN BLACK LOBELLO
921 Hwy 160 203 10777W Twain Avenue 300

10 PahrumpNV89048 Las Vegas NV 89135

11

14 EMPLQYEE OF LAW OFFICE Ok
KATHERINE BARKER

is

16
DATED

17

18

19

20

21

22

23

24

25

26

27

28
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oitrni FILED
John Aldrich Esq FIFTH JUDICIAL DISTRICT

Nevada Bar No 6877

ALDRICH LAW FIRM LTD FEB 1.72009

3654 Rancho Drive

Las Vegas Nevada 89130 DEBRA BENNM00
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of.MICHAEL DAVID ADAMS
by and through hismother JUDITH Case No CV24539

10 ADAMS individuallyand onbehalf of the Dept 2P
Estate

11

Plaintiffs

12

vs.
13

SUSAN FALLINT DOES I-X and ROE
14 CORPORATIONS I-X inclusive

15 Defendants

16 SUSAN FALLINI

17 .Cquntorclaimant

18 vs

19 Estate of .MICHAELDAVID ADAMS
by and through his mother JUDITH

20 ADAMS individually and on behalf of the

Estate

21

Counterdefendants

22 _______________
23 ORDER GRANTING PLAINTIFFS MOTION TO REOPEN

DISCOVERY AND FOR AN EXTENSION OF TIME TO COMPLETE DISCOVERY
24

THIS MATTER havipg come on for hearing on Monday November 10 2008 on Plaintiffs

25

Motion to Reopen Discovery and for an Extension of Time to Complete Discovery before the

26

Honorable Robert Lane and John Aldrich Esq appearing on behalf of the Plaintiffs no other

27

28 Pagelof2
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counsel present the court haiing reviewed having reviewed all pleadings and papers on fileberein

no opposition having been presented arid good cause appearing therefore

IT IS HEREBY ORDERED that Plaintiffs Motion to Reopen Discovery and for an

Extension of Time to Complete Discovery is GRANTED The Court imposes the following

deadlines

Last day to provide expert testimony December 222008

Last day for rebuttal experts January 15 2009

Discovery cutoff February 10 2009

Last day to file dlspositive motions February 28 2009

ITISSOORDERED
h.

i0frr_2 Unu.
DATED thisdayçfr 2Ot1L

ROnRtW LANE

Respectfully submitted by

ALDRICH LAW FIRM LTD

10

11

12

13

14

15

16

-- 17

18

19

20

21

22

23

24

25

26

27

28

Aldrich

ada Bar No 6877

Rancho Drive

Las Vegas Nevada 89130

702 853-5490

Attorneys for Plaintiff

DISTRICT couRT JUDGE
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27

NEC
John Aldrich Esq
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
3654 Rancho Drive

Las Vegas Nevada 89130

702 853-5490

Attorneys forPlaint iff

vs

THE nriH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNFY OF NYE

SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDiTH
ADAMS individually and on behalf of the

Estate

Counterdefendants

Page of

Ci-

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDiTH
ADAMS individually and on behalf of the

Estate

Plaintiffs

Case No
Dept10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

CV24539
2P

Defendants

SUSAN FALLINI

vs

Counterclaimant

I/I

I/I

NOTICE OF ENTRY OF ORDER

I/I

28
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US

PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on February

17 2009 copy of which is attached hereto

DATED this /7 day of February 2009

ALDRICH LAW FIRM LTD

4hn Aldrich Esq
evada State Bar No 6877

3654 Rancho Drive

Las Vegas Nevada 89130

702 853-5490

Attorneys for Plaint i/f

10 CERTIFICATE OF SERVICE

11 HEREBY CERTIFY that on the /7 It of February 20091 mailed copy of the

12 NOTICE OF ENTRY OF ORDER in sealed envelope to the followIng and that postage was fully

13 paid thereon

14 Harold Kuehn Esq
Gibson Kuehn

15 1601 BasinAvenue Suite 101

Pabrump 89060

16 Attorney for Defendant/Counterclaimant

17

18 Katherine Barker Esq
Law Office of Katherine Barker

19 701 Bridger Ave Ste 500

Las Vegas NV 89101

20 Attorney for Counterdefendant

Estate of Michael David Adams

23 Ailfnjt6yee A1ih Law Firm Ltd

24

25

26

27

28 Page2of
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ORDR
John Aldrich Esq
Nevada BarNo 6877

ALDRICH LAW FIRM LTD
3654 Rancho Drive

Las Vegas Nevada 89130

702 853-5490

Attorneys for Plaint jff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS individually and on behalf of the

Estate

Counterdefendants

Page of

FIFTH JUDICIAL DISTRICT

FEB t72009

DEBRA SENNttCOUnW
Clerk

DeputY

Case No
Dept

Estate of.MICHAEL DAVID ADAMS
by and through hisinother JUDITH
ADAMS individualIynd on behalf of the

Estate

Plaintiffs

ys.

5U54JsT FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

Defendants

CV24539

2P

SUSAN FALLINI

vs

10

11

12

13

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Counterci airnant

ORDER GRANTING PLAINTIFFS MOTION TO REOPEN
DISCO VERYAND FOR AN EXTENSION OF TIME TO COMPLETE DISCOVERY

THIS MATTER havipg come on for haring on Monday November 10 2008 on Plaintiffs

Motion to Reopen Discovery and for an Extension of Time to Complete Discovery before the

Honorable Robert Lane and John Aldrich Esq appearing on behalf of the Plaintiffs no other

89



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

counsel present the court having reviewed haiing reviewed all pleadings and papers on file herein

no opposition having been presented arid good cause appearing therefore

IT HEREBY ORDERED that Plaintiffs Motion to Reopen Discovery and for an

Extension of Time to Complete Discovery is GRANTED The Court imposes the following

deadlines

Last day to provide expert testimony- December 222008

Last day for rebuttal experts January 15 2009

Discovery cutoff February 10 2009

Last day to file dispositive motions February 28 2009

ITISSOORDERE
St.

DATED this JJJ day fr 2OtlL

R0SERTW LANE

Respectfully submitted by

ALDRICHLAW FIRM LTD

J%n Aldrich

4$evada Bar No 6877

L3654 Rancho Drive

Las Vegas Nevada 89130

702 853-5490

Attorneys for Plaintiff

DISTRICT cOURT JUDGE
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1MOT
John Aldrich

Nevada Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorney for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539

and through his mother JUDITH ADAMS Dept No 2P

10 individually and on behalf of the Estate

11
Plaintiff

12

13
SUSAN FALLINI DOES I-X and ROE

14
CORPORATIONS I-X inclusive

15
Defendants

16

17
SUSAN FALLINI

18 Counterclaimant

19
vs

20
Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS

21 individually and on behalf of the EstateS

22
Counterdefendants

23 ______________________________________

24
PLAINTIFFS MOTION TO COMPEL DEFENDANTS PRODUCTION OF

25 DOCUMENTS

26 COMES NOW Plaintiff JUDITH ADAMS for the ESTATE OF MICHAEL DAVID

27 ADAMS and individually by and through her counsel of record John Aldrich Esq of the

28 Aldrich Law Firm Ltd and hereby moves this Court for an order compelling Defendant SUSAN

FALLINI to comply with discovery pursuant to NRCP 16.land NRCP 37 and for related attorneys

eGo

MAR
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fees and costs in the amount of 1650.00 as result of Defendant SUSAN FALLINIS failure to

comply with discovery rules

This Motion is made and based upon all papers pleadings and records on file herein the

points and authorities and any exhibits attached hereto and such oral argument as the court may

entertain at the time of the hearing on this matter

DATED this
Zo

day of March 2009

ALDRICH LAW FIRM LTD

ByflA4
// John Aldrich

10 7/ Nevada Bar No 6877

ALDRICH LAW FIRM LTD
11 1601 S.RainbowBlvd.Suitel6O

Las Vegas NV 89146
12 702 853-5490

Attorneys forPlaint iff

13

POINTS AND AUTHORITIES
14

.15

FACTS
16

This lawsuit arises out of an incident that occurred on or about July 2005 At
17

18

approximately 900 p.m on that day MICHAEL DAVID ADAMS Adamswas drivinghis 1994

19

Jeep Wrangler on SR 375 highway in Nye County when he collided with Hereford cow cow
owned by Defendant SUSAN FALLINI Fallini Adams died at the scene as result of the

20

impact
21

The decents mother JUDITH ADAMS Judith filed complaint on behalf of Adams
22

23

estate on November 29 2006 and properly served Fallini with process Fallini filed her Answer and

Counterclaim on March 14 2007 On October 31 2007 Plaintiff submitted interrogatories to

24

Fallini Exhibit Those interrogatories were never answered Adams also submitted requests

for admissions and its first set of requests for production of documents on October 31 2007
26

Exhibits and respectively second set of requests for production of documents were
27

submitted to Fallini on July 2008 requesting information as to Fallinis insurance policies and/or

28

Page of
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Th

carriers that may provide Coverage for damages that occurred as result of the incident Exhibit

Fallini never responded to any of these requests To this date Fallini has not produced any

responses of any kind to Plaintiffs written discovery requests Despite an extension requested by

Plaintiff and.granted by the Court the discovery period has lapsed without any responses being

provided by Defendant

On or about April 72008 and again on May 14 2008 with Certificate of Service Plaintiff

filed Motion for Partial Summary Judgment Defendant did notoppose that motion and the Court

granted that Motion on July 30 2008 Notice of entry of the Order Granting Plaintiffs Motion for

10 Summary Judgment was served on Defendant on August 15 2008 Exhibit

11 Plaintiff has attempted to amicably resolve this discovery issue and obtain copy of

12 Defendants applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

13 letters to Defendants counsel seeking responses to the discovery Exhibit

14 Plaintiffs counsel Mr Aldrich has attempted to discuss this discovery issue with

15 Defendants counsel Mr Kuehn as well On or about March 2009 Plaintiffs counsel contacted

16 the office of Defendants counsel Mr Aldrich was informed that Mt Kuehn was not available Mr

17 Aldrich left message with Mr Aldrichs phone number and asked that Mr Kuehn return the call

18 No return call ever came Exhibit

19 On March 18 2009 Mr Aldrich again contacted the offIce of Mr Kuehn Mr Aldrich was

20 informed that Mr .Kuehn was not available Mr Aldrich left message with Mr Aldrichs phone

21 number and asked that Mr Kuehn return the call No return call ever came Exhibit

22 As of the date of the signing of this motion Plaintiff still has received no discovery from the

23 Defendant. Due to the egregious nature of Defendants failure to comply with discovery rules by

24 providing responses to routine requests Plaintiff respectfully requests that this Court enter an order

25 compelling Defendant tO comply with discovery rules and provide appropriate responses including

26 information regarding any insurance policies that may provide coverage for the incident as

27 contemplated in the Plaintiffs second request for documents

28

Page3of
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II

LEGAL ARGUMENT

DEFENDANT FALLIM SHOULD BE COMPELLED TO PRODUCE
DISCOVERY PURSUANT TO NRCP 34 and 37a FOR FAILING TO PROVIDE

Pursuant to NRCP 34 Plaintiff has the right to request documents which are discoverable

pursuant to NRCP 26 According to NRC 34 Defendant has 30 days from receipt of the requests

forproduction of documents to provide appropriate responses Defendant has provided no responses

whatsoever nor has Defendant objected to any request

NRC 34b permits party to seek relief under NRCP 37a if the party who receives

10 discovery requests fails to respond appropriately NRC 37a provides that the Court may enter an

11 order compelling non-responsive party to disclose the requested information

12 Pursuant to NRC 34b and 37a Plaintiff rôspectfully requests that Defendant be

13 compelled to respond to the requests for production of documents propounded upon Defendant by

14 Plaintiff including specific order that Defendant provide any and all information related to

15 insurance policies of Defendant that do or may provide coverage for the subject matter The Court

16 has already found that Defendant is liable for the death of Mr Adarhs and Plaintiff is entitled to the

17 information sought before trial

18 DEFENDANT FALLINI SHOULD BE COMPELLED TO PRODUCE DISCOVERY
PURSUANT TO NRCP 16.1 AND NRCP 37 FOR FAILING TO PROVIDE ANY

19 DISCOVERY RESPONSES

20 NRC 16.1 states in pertinent part

21 RULE 16.1 MANDATORY PRE-TRIAL DISCOVERY REQUIREMENTS

22 Attendance at Early Case Conference Within thirty 30 days after service of the

answer by the first answering defendant and thereafter as each defendant answers the

23 original complaint or an amended complaint the attorneys for the parties who mustS

possess authority to act and knowledge of the case obtained after reasonable inqui

24 under the circumstances shall meet in person for the purpose of complying wi

subdivision of this rule The attorney for the
plaintiff

shall designate the time and

25 place of each meeting which must be held in the county where the action was filed

unless the parties agree upon different location The attorneys may agree to

26 continue the time for the case conference for an additional period of not more than

ninety 90 days The court in its discretion and for good cause shown may also

27 continue the time for the conference Absent compelling and extraordinary

circumstances neither the court nor the parties may extend the time to day more
28 than One hundred and eighty 180 days after service of the summons and complaint

Page4of
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upon the defendant in question The time for holding case conference with respect

to defendant who has filed motion pursuant to Rule 12b2-4 is tolled until

entry of an order denying the motion

Meet and Confer Requirements Mandatory Discovery Exchanges At each

case conference the attorneys must

Exchange all documents then reasonably available to party which are

then contemplated to be used in support of the allegations or denials of the pleading

filed by that party including rebuttal and impeachment documents

Request with reasonable specificity from the opposing party all other

documents discoverable within the scope of Rule 26b that may support the

allegations of the pleading filed by the requesting party including rebuttal and

impeachment documents The opponent must provide the additional

documents or agree toprovide the additional documents as soon as they are

reasonably available or explain why the documents will not be provided

10

11 Emphasis Added If party fails to comply with NIRCP 16.1 the adverse party may compel

12 discovery pursuant to NRCP 37a as set forth in Section above

13 Defendant has failed to provide NRCP 16.1 disclosures and has failed to respond to written

14 discovery propounded by Plaintiff Plaintiff submitted her initial interrogatories to Defendant .on

15 October 31 2007 and continued sendinÆ various discbvery requests through July 2008 Plaintiffs

16 submitted interrogatories requests for admission and two sets of requests for production of

17 documents including request that Fallini produce all related insurance information regarding the

18 incident

19 Despite these discovery requests Defendant has failed and refused to cooperate or respond

20 Plaintiffs counsel has made phone calls and submitted letters to Fallinis counsel notifying them of

21 these discovery requests to no avail Exhibits and Nevertheless Fallini failed to provide any

22 of the inforniation as requested despite the extension

23 Plaintiff respectfully requests that this Court grant this motion to compel and order Defendant

24 to provide appropriate responses to the Plaintiffs requests for production of documents with

25 specific order to produce copy of any and all documentation relating to any insurance policy that

26 does or may provide coverage to Defendant for the instant case

27

28
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DEFENDANT FALLINI SHOULD BE HELD SUBJECT TO SANCTIONS UNDER
NRPC 37 FOR FAILURE TO FOLLOW DISCOVERY RULES

Rule 37a4 states in pertinent part

NRPC 37a4 Expenses and Sanctions

If the motion is granted or if the disclosure or requested

discovery is provided after the motion was filed the court shall after affording

an opportunity to be heard require the party or deponent whose conduct

necessitated the motion or theparty or attorney advising such conduct or both

of them to pay to the moving party the reasonable expenses incurred in making
the motion including attorneys fees unless the court finds that the motion was
filed without the movaæts first making good faith effort to obtain the

disclosure or discovery without court action or that the opposing partys

nondisclosure response or objection was substantially justified or that other

circumstances make an award of expenses unjust

10 if the motion is denied the court may enter any protective order

authorized under Rule 26c and shall after affording an opportunity to be heard
11 require the moving party or the attorney filing the motion or both of them to pay to

the party or deponent who opposed the motion the reasonable expenses incurred in

12 opposing the motion including attorneys fees unless thecourt finds that the making
of the motion was substantially justif ied or that other circumstances make an award

13 of expenses unjust

14 if the motion is granted in part and denied inpart the cduri may enter

any protective order authorized under Rule 26c and may after affording an

15 opportunity to be heard apportion the reasonable expenses incurred in relation to the

motion among the parties and persons in j.ust manner
16

17 Emphasis Added

18 Similarly NRCP 37d provides

19 Failure of Party to Attend at Own Deposition or Serve Answers to

Interrogatories or Respond to Request for Inspection If party or an officer

20 director or managing agent of party or person designated under Rule 30b6 or

31a to testify on behalf of party fails to appear before the officer who is to take

21 the deposition after being served with proper notice or to serve answers or

objections to interrogatories submitted under Rule 33 after proper service of the

22 interrogatories or to serve written response to request for inspection submitted

under Rule 34 after proper service of the request the court in which the action is

23 pending on motion may make such orders in regard to the failure as are just and

among others it may take any action authorized under subparagraphs and
24 of subdivision b2 of this rule Any motion specifying failure under clause

or of this subdivision shall include certification that the movant has in good
25 faith conferred or attempted to confer with the party failing to answer or respond in

an effort to obtain such answer or response without court action In lieu of any order

26 or in addition thereto the dourt shall require the party failing to act or the attorney

advising that party or both to pay the reasonable expenses including attorneys fees
27 caused by the failure unless the court finds that the failure was substantially justified

or that other circumstances make an award of expenses unjust

28
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In the instant case Plaintiffs filing of this motion is necessitated by the fact that Defendant

has failed to produce any sort of discovery despite numerous formal requests followed by phone

calls and letters for nearly year and half from the initial submission of interrogatories on

September 10 2007 As shown above Plaintiff has made several good faith efforts to procure the

discovery without court intervention including re-opening discovery and extending the deadline

Nevertheless Defendant has shown no interest in cooperating with discovery guidelines resulting

in the filing of this motion Plaintiff therefore respectfully requests that sanctions be levied against

Defendant in the form of an award of attorneys fees in the amount of$ 1600 and c9sts in the amount

of $50.00 for total of $1650.00 as set forth in Mr Aldrichs affidavit

10 ILL

11 CONCLUSION

12 Based upon the above Plaintiffs request an Order compelling Plaintiffs to provide discovery

13 as requested particularly responses to Plaintiffs requests for production of documents Plaintiff

14 further requests that the order specifically thention that Defendant must provide any and all

15 documents relating in any way to any insurance policy which does or may apply to the iustant case

16 Finally Plaintiff requests an Order granting attorneys fees and costs for having to prepare the

17 current Motion and travel to Pahrump Nevada for the hearing

18 DATED this Zs day of March 2009

19 ALDRICH LAW FIRM LTD

ft JohnP.Aldrich

22 7/ NevadaBarNo.6877
ALDRICH LAW FIRM LTD

23 1601 Rainbow Blvd Suite 160

Las Vegas NV 89146

24 702 853-5490

Attonwys forPlaintiff

25

26
I/I

27
I/I

28
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CERTIFICATE OF SERVICE

HEREBY CERTIFY that on the rU day of March 2009 mailed copy of

PLAINTIFFS MOTION TO COMPEL DEFENDANTS PRODUCTION OF DOCUMENTS in

sealed envelope to the following and that postage was fully paid thereon

Harold Kuehn Esq
GibsonKuehn
1601 Basin Avenue Suite 101

Pahrump NV 89060

ttorney for Defendant/Counterclaimant

Katherine Barker Esq
Law Office of Katherine Barker

10 701 Bridger Aye Ste 500

Las Vegas NV 89101

11 ttorney for Counterdefendant
Estate of Michael David Adams

_______
14 Ah empl6ye orich Law Firm Ltd

15

16

17

18

19

20

21

22

23

24

25

26

Z7

28
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REQT
JohnP Aldrich

Nevada Bar No 6877

Stacy Harrop
NevadaBarNo.9826

ALDRICH BRYSON LLP
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for Plaint Ifs

THE FIFTH JUIMCLAL DISTRICT COURT
TILE STATE OF NEVADA

COUNTY OF NYE

10
Estatô of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

Estate

12
Plaintiffs

13
vs

14
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15
Defendants

16 SUSAN FALLINI

17
Counterclaimant

18
vs

19
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

LU ADAMS individually and on behalf of the

21
Estate

22
Counterdefendants

23
PLAINTIFFS FIRST SET OF REOUESTS FOR ADMISSION TO DEFENDANT

FALLENI

24 TO SUSAN FALLINE Defendant/Counterclaimant

25 TO HAROLD KUEIIN ESQ attorney for Defendant/Counterclaiinant

26
Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

27
ADAMS by and through their attorneys Aldrich Bryson LLP hereby request that Defendant

28
pursuant to Nev Civ 36 respond to the following Requests for Admission within thirty 30

days of service hereof 100



REQUEST FOR ADMISSION NO.1

Admit that your property is not locatecj within open range

NOTE As used throughout these requests open range is to be defined as set forth in NRS

568.355

REQUEST FOR ADMISSION NO.2

Admit that you are the àwner of the cow that is mentioned in of the Complaint on file herein

hereafter subject cow

REQUEST FOR ADMISSION NO.3

Admit that it is the common practice of Nye County ranchers to mark their cattle with

10 reflective or luminescent tags

11 REQUEST FOR ADMISSION NO.4

12 Admit that the subject cow was not marked with reflective or luminescent tag

13 REQUEST FOR ADMISSION NO.5

14 Admit that the subject cow crossed fence to aniveat the location of the subject accident

15 described in the Complaint on file herein

16 REQUEST FOR ADMISSION NO.6

17 Admit that your cattle have previously been involved in incidents with motor vehicles on the

18 roadway

19 REQUEST FOR ADMISSION NO.7

20 Admit that you do not track the location of your cattle while they are grazing away from your

21 property

22 REQUEST FOR ADMISSION NO.8

23 Admit that you do not remove your cattle from the roadway when notified that the cattle are

24 inaroadway

25 REOUEST FOR ADMISSION NO.9

26 Admit that the subject cow was not visible at night

27 REOUEST FOR ADMISSION NO 10

28 Admit that you were aware that the subject cow was not visible at night prior to the incident
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that is the subject of the Complaint on file herein

REQUEST FOR ADMISSION NO 11

Admit that the subject cow was in the roadway of SR 375 at the time of the incident that is

the subject of the Complaint on file herein

REQUEST FOR ADMISSION NO 12

Admit that the subject cows prsence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein

REQUEST FOR ADMISSION NO 13

Admit that you did not know the location of the subject cow at the time of the incident that

10 is the subject of the Complaint on file herein

13 REQUEST FOR ADMISSION NO 14

12 Admit that the presence of reflective or luminescent tag on the subject cow would have

.13 made the subject cow visible at the time.of the incident that is the subject of the Complaint on file

14 herein

15 DATED this day of October 2007

16 ALDRiCH BRYSON LLP

19

Stacy Harrop
20 Nevada Bar No 9826

1601 Rainbow Blvd Suite 160

21 Las Vegas Nevada 89146

702 853-5490

22 702 853-5491 fax
ttorneys forPlaintiffs

23

24

25

26

27

28
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CERTIFICATE OF MAILING

hereby certify that on this ay of October 2007 service of the foregoing

PLAINTIFFS FIRST SET OFREQIJESTS FORADMISSION TO DEFENDANTFALL1TNI

was made this date by depositing true and correct copy of the same for mailing in Las Vegas

Nevada addressed to

Harold Kuehn Esq

Gibson Kuehn

921S.Higbwayl6Ofl203
Pahrump NV 89048

10 P.O.Box 1411

Tonopah NV 89049

11 ttorney for Defendant/Counterclaimant

12

.13 ICatherine Peck Esq
Peck Law Offices

14 701 BridgerAve Ste 500

Las Vegas NV 89106

15 Attorney for Counterdefendant
Estate of Michael David Adams

16

17

18

19

20

21

22

23

24

25

26

27

28

oyee of

A7nuuti
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REQT
JohnP Aldrich

NevadaBarNo.6877

Stacy Harrop
Nevada Bar No 9826

ALDRICH BRYSON LLP
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for Plaintiffs

TIlE FIFTh JUDICIAL DISTRICT COURT
TIlE STATE OFNEVADA

COUNTY OF NYE

10
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539
ADAMS individually and on behalf.of the Dept 2P

Estate

12
Plairaiffs

13
vs

14
SUSAN FALL1NI DOES I-X and ROE
CORPORATIONS I-X inclusive

15
Defendants

16 SUSAN FALLINI

17
Counterclaimant

18
vs

19 Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

20 ADAMS individually and on behalf of the

21
Estate

22
Counterdefendants

23
PLAINTIFFS FIRST SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS TO

DEFENDANT FALLINI

24 TO SUSAN FALLINI Defendant/Counterelaimant

25 TO HAROLD KUIEJIIN ESQ attorney for Defendant/Counterelairnant

26
Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

27
ADAMS by and through their attorneys Aldrich Bryson LLP hereby requests that Defendant

28
pursuant to Nev R. Civ 34 respond to the following Requests for Production of Documents

within thirty 30 days of service hereof 105



DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions and instructions apply to each of the Requests set forth

hereafter and are deemed to be incorporated therein

When used in these Requests the term Defendant or Defendants its plural or any

synonym thereof is intended to and shall embrace and include in addition to the named party or

parties counsel for said party andall agents servants employees representatives investigators and

others who are in possession of or may have obtained information for or on behalf of the named

Defendant As to each person please state his or her full name last known residence address and

telephone number and his or her job title capacity or position at such last known employment

10 As used in these Requests the terms document and writing and the plural forms

11 thereof shall mean all written recorded or graphic matters however produced or reproduced of

12 every kind and description pertaining.in.any way to the subject matter of this action The.terms

13 dopument and writing shall include but are not limited to any books pamphlets periodicals

14 memoranda including those of telephone and oral conversations e-mails contracts

15 correspondence agreements application financial records security instruments disbursements

16 checks bank statements time records accounting or financial records notes diaries logs telegrams

17 or cables prepared drafted received or sent tapes transcripts recordings minutes of meetings

18 directives work papers charts drawings prints flow sheets photographs film computer printouts

19 medical and hospital records and reports x-ray photographs advertisements catalogs or any hand-

20 written recorded transcribed punched tapes filmed or graphic matters however produced or

21 reproduced in Defendants possession custody or control or to which defendant has or has had

22 access

23 As used throughout these Requests the term you its plural or any synonyms

24 thereof is intended to and shall embrace and include in addition to the named party or parties

25 counsel for such party or parties and all agents servants employees representatives investigators

26 and others who are in the possession of or Who may have obtained information for or on behalf of

27 the named party or parties

28 As used throughout these Requests the term person or its plural or any synonyms
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thereof is intended to and shall embace and includ any individual partnership corporation

company association government agency whether federal state local or any agency of the

government of foreign country oi any other entity

As used throughout these Requests the term communication its plural or any

synonyms thereof is intended to and shall embrace and include all written communications and with

respect to all communications shall include but is not limited to every discussion

conversation conference meeting interview telephone call or doctor or other professional service

visit

As used throughout these Requests the terms identify identity or

10 identification their plural or any synonyms thereof when used with reference to persoii shall

11 mean to state the full name and address and where applicable the present position and business if

12 known and each prior position and business

13 As used throughout these Requests the terms identify identity or

14 identification their plural or synonyms thereof when used with reference to document mean to

15 state

16 The general nature ofthe document or object i.e whether it isa letter

17 memorandum report drawing chart or tracing pamphlet etc

18 The general subject matter of the document or object

19 The name current or last known business address and home address

20 of the original author or draftsman and if different the signor or signors and of any person who

21 has edited corrected revised or amended or who has entered any initials or comment or notation

22 thereon

23 The date thereof including any date of any such editing correcting

24 amending or revision

25 Any numerical designation appearing thereon such as file reference

26 The name of each recipient of copy of the document or object and

27 The place where and the person now having custody or control of each

28 such document or object or if such document or object has been destroyed the place of and reasons
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for such destruction

As used throughout these Requests the terms identify identity and

identification when used in reference to communication mean to state with respect to each

communication thd nature of the communication telephone call letter etc the date of the

communication the persons who were present at orparticipated in the communication or with whom

or from whom the communication was made and the substance of the statement made by each

person involved in such communication

All information is to be divulged which is in Defendants possession or control or can

be ascertained upon reasonable investigation of area within your control The knowledge of

10 Defendants attorney is deemed to be Defendants knowledge so that apart from privileged matteis

11 if Defendants attorney has knowledge of the information sought to be elicited herein said

12 knowledge must be incorporated into these answers even if such information is unknown to

13 Defendant individually

14 Whenever you are unable to state an answer to these Requests based upon your own

15 personal knowledge please so state and identify theperson or persons you believe to have such

16 knowledge what you believe the correct answer to be and the facts upon which you base your

17 answer

18 When Request calls for an answer in more than one part each part should be

19 separated so that the answer is clearly understandable

20 Each Request should be construed independently No Request should be construed

21 by reference to any other Request if the result is limitation of the scope of the answer to such

22 Request

23 And and or shall be construed disjunctively or conjunctively as necessary in

24 order to bring within the scope
of the Request all responses which might otherwise be construed to

25 be outside of its scope

26 If Request is objected to in whole or in part or if information responsive to

27 Request is withheld on the ground of privilege or otherwise please set forth ftilly each objection

28 describe generally the information which is withheld and set forth the facts upon which Defendants

108
Page of



.fl

rely as the basis for each such objection

These Requests are addressed to all Defendants If fbr Request theanswers for all

Defendants would be the same only one answer is necessary if the Defendants answers to

Request would vary among them state and identify answers for each Defendant separately

Pursuant to Nev Civ 26 you shall supplement your responses according to the

following

party is uhder duty reasonably to supplement his response with respect

to any question directly addressed to the identity and location of persons Mving knowledge of

discoverable matters and the identity of each person expected to be called as an expert witness

10 at trial the subject matter on which he is expected to testify and the substance of his testimony

11 party is under duty reasonably to amend prior response if he obtains

12 information upon the basis of which he knows that the response was incorrectwhen made and

13 he knows that the response though correct when made is no longer true and the circumstances

14 are such that failure to amend the response is in substance knowing concealment

15 REOUESTS FOR PRODUCTION

16 REQUEST FOR PRODUCTION NO.1

17 Produce any and all documents identified consulted or referred to in your answers to

18 Plaintiffs First Set of Interrogatories to Defendant Fallirii served concurrently herewith

19 REOUEST FOR PRODUCTION NO.2

20 Produce any and all documents which suppOrt refute or in any way relate to the allegations

21 in the Complaint on file herein and/or your defenses thereto

22 REQUEST FOR PRODUCTION NO.3

23 Produce copies of any and all written or recorded statements allegedly made by Plaintiff or

24 his representative Defendant or any representative or agent of Defendant or any witness regarding

25 the allegations which form the basis of this litigation

26 REQUEST FOR PRODUCTION NO.4

27 Produce copies of any and all nQn-transcribed witness statements allegedly made by Plaintiff

28 Defendant or representative or agent of Defendant or any witness regarding the allegations which
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form the basis of this litigation

REOUEST FOR PRODUCTION NO.5

Produce copies of any and all videotapes photographs charts or diagrams which depict the

scene of the incident which forms the basis of this litigation

REQUEST FOR PRODUCTION NO.6

Produce copies of any and all investigative reports and the underlying notes giving rise

thereto regarding the incident which forms the basis of this litigation

REQUEST FOR PRODUCTION NO.7

Produce any and all documents contemplated to be used in defense of the allegations in the

10 Complaint on file herein including all rebuttal and impeachment documents

11 REQUEST FOR PRODUCTION NO.8

12 Produce cdpies of any journals diaries or other contemporary documentation regarding the

13 allegations which form the basis of this litigation

14 REQUEST FOR PRODUCTION NO.9

15 Produce copies of any and all documents that relate to any contact or communications

16 between Defendant or any agent or representative of Defendant and the police with regard to the

17 incident described in the Complaint on file herein

18 REQUEST FOR PRODUCTION NO 10

19 Produce copies of any photographs or depictions of the marks or brands used by you on your

20 cattle including any ear tags

21 REQUEST FOR PRODUCTIONNO 11

22 Produce copies of any photographs or depictions of the marks or brands including ear tags

23 commonly used by cattle owners in Nye County as provided in your answers to Plaintiffs

24 IntelTogatories to Defendant Fallini served concurrently herewith

25 REQUEST FOR PRODUCTION NO 12

26 Produce any and all documents that describe or depict the location of your property the last

27 confirmed location of the subject cow prior to the incident as provided in your answers to Plaintiffs

28 lnterrogatories to Defendant Fallini served concurrently herewith and the location of the incident
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described in the domplaint on file herein

REQUEST FOR PRODUCTION NO 13

Produce any and all documents that describe or depict the any fences or fenced property that

the subject cow would have had to ctoss in order to arrive at the location of the subject incident from

its last confirmed location as provided in your answers to Plaintifs Interrogatories to Defendant

Fallini served concurrently herewith

REQUEST FOR PRODUCTION NO 14

Produce any and all documents that describe or define whether the following locations are

located in open range or in herd district your property the last confirmed location of the

10 subject cow prior to the incident or the location of the incident described in the Complaint on file

11 herein

12 REQUEST FOR PRODUCTION NO 15

13 Produce any and all documents that describe or depict the typical grazing area of your cattle

14 as provided in your answers to Plaintiffs Interrogatories to Defendant Fallini served concurrently

15 herewith

16 REQUEST FOR PRODUCTION NO 16

17 Produce any and all documents that describe or relate to any and all policies standards

18 procedures or practices that you follow with regard to tracking the location of your cattle

19 REQUEST FOR PRODUCTION NO 17

20 Produce any and all documents that describe or relate to any and all policies standards

21 procedures or practices that you typically follow when you discover or are notified that any of your

22 cattle are located on highway

23 REQUEST FOR PRODUCTION NO 18

24 Produce any and all documents that describe or relate to any incidents in the ten 10 years

25 prior to the subject incident where your cattle were involved in an incident with any man-made or

26 man-operated object on roadway

27 III

28 III
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REQUEST FOR PRODUCTION NO 19

Produce list of all experts with whom you have communicated in connection with this

matter and copy of any reports received from those experts along with copy of all documents

which were provided to the expert and were utilized by said expert in forming an opinion as well

as any notes of communication with said experts

REQUEST FOR PRODUCTION NO 20

Produce any and all documents that support any and all of your denials to the Requests for

Admissions served concurrently herewith

REQUEST FOR PRODUCTION NO 21

10 Produce any and all documents consulted referenced or utilized in responding to these

11 requests for production of documents

12 DATED this6ay of October 2007

13 ALDRICH BRYSON LLP

John .A ich

16 Nevada Bar No 6877

Stacy Harrop
17 NevadaBarNo 9826

1601 Rainbow Blvd Suite 160
18 Las Vegas Nevada 89146

702 853-5490
19 702853-5491 fax

Attorneys for Plaintiffs

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF MAILING

hereby certi that on this day of flrftib 2007 service of the foregoing

PLAINTIFFS FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO

DEFENDANT FALLINI was made this date by depositing true and correct copy of the same for

mailing in Las Vegas Nevada addressed to

Harold Kuehn Esq
Gibson Kuehn
921 Highway 160 203
Pahrump NV 89048

10 P.O.Box 1411

Tonopah NV 89049

11 Attorney for Defendant/Counterclaimant

12

13 Katherine Peck Esq
Peck Law Offices

14 701 Bridger Aye Ste 500

Las VegasNV 89106

15 Attorney for Counterdefendant

16

Estate of Michael David Adams

17 ___________
A4n1oyS of

AI1DRICH
BRYSON LLP

18

19

20

21

22

23

24

25

26

27

28
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INTG
John Aldrich

NevadaBarNo.6877

Stacy Harrop
Nevada Bar No 9826

ALDRICH BRYSON LLP
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539
ADAMS individually and on behalf of the Dept 2P

Estate

12
Plaintiffs

13
vs

14
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

De endants

16 SUSAN FALLINI

17
Counterelaimant

18
vs

19
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

2u ADAMS individually arid on behalf of the

21
Estate

22
Counterdefend ants

23
PLAINTIFFS FIRST SET OF INTERROGATORIES TO DEFENDANT FALLINI

24 TO SUSAN FALLINI Defendant/Counterclainiant

25
TO HAROLD KUERN ESQ attorney for Defendant/Counterclaimant

26 Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

27 ADAMS by and through their attorneys Aldrich Bryson LLP hereby requests that Defendant

28 pursuant to Nev Civ 33 answer the following Interrogatories in writing under oath within

thirty 30 days of service hereof
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DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions and instrUctions apply to each of the Interrogatories

set forth hereafter and are deemed to be incorporated therein

When used in thee Interrogatories the term Defendant its plural or any synonym

thereof is intended to and shall embrace and include in addition to the named party or parties

counsel for said party and all agents servants employees representatives investigators and others

who are in possession of or may have obtained information for or on behalf of the named

Defendant As to each person please state his or her full name last known residence address and

.9 telephone number and his or her job title capacity or position at such last known employment

10 As used in these interrogatories the terms document and writing at%d the plural

11 forms thereof shall mean all written recorded or graphic matters however 3roduced or reproduced

12 of every kind and description pertaining in any way to the subject matter of this action The terms

13 document and writing shall include but are not limited to any books pamphlets periodicals

14 memoranda including those of telephone and oral conversations e-mails contracts

15 correspondence agreements application financial records security instruments disbursements

16 checks bank statements time records accounting or financial records notes diaries logs telegrams

17 or cables prepared drafted eceived or sent tapes transcripts recordings minutes of meetings

18 directives work papers charts drawings prints flOw sheets photographs film computer printouts

19 medical and hospital records and reports x-ray photographs advertisements catalogs or any hand-

20 written recorded transcribed punched tapes filmed or graphic matters however produced or

21 reproduced in Defendants possession custody or control or to which defendant has or has had

22 access

23 As used throughout these Interrogatories the term you its plural or any synonyms

24 thereof is intended to and shall embrace and include in addition to the named party or parties

25 counsel for such party or parties and all agents servants employees representatives investigators

26 and others who are in the possession of or who may have obtained information for or on behalf of

27 the named party or parties

28 As used throughout these Interrogatories the terni person or its plural or any
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synonyms thereof is intended to and shall embrace and include any individual partnership

corporation company association government agency whether federal state local or any agency

of the government of foreign country or any other entity

E. As used throughout these Interrogatories the term communication its plural or any

synonyms thereof is intentled to and shall embrace and include all written communications and with

respect to all communications shall include but is not limited to every discussion

conversation conference meeting interview telephone call or doctor or other professional service

visit

As used throughout these Interrogatories the terms identify identity or

10 identification their plural or any synonyms thereof when used with reference to person shall

11 mean to state the full name and address and where applicable the present position and business if

12 known and each prior position and business

13 As used throughout these Interrogatories the terms identify identity or

14 identification their plural or synonyms thereof when used with reference to document mean to

15 state

16 The general nature of the document or object i.e whether it is letter

17 memorandum report drawing chart or tracing pamphlet etc

18 The general subject matter of the document or object

19 The name current or last known business address and home address

20 of the original author or draftsman and if different the signor or signors and of any person who

21 has edited corrected revised or amended or who has entered any initials or comment or notation

22 thereon

23 The date thereof including any date of any such editing correcting

24 amending or revision

25 Any numerical designation appearing thereon such as file reference

26 The name of each recipient of copy of the document or object and

27 The place where and the person now having custody or control of each

28 such document or object or if suCh document or object has been destroyed the place of and reasons
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for such destruction

As used throughout these Interrogatories the terms identify identity and

identification when used in reference to communication mean to state with respect to each

communication the nature of the communication telephone call letter etc the date .of the

communicatiOn the persons who were present at or participated in the communication or with whom

or from whom the communication was made and the substance of the statement made by each

person involved in such communication

All information is to be divulged which is in Defendants possession or control or can

be ascertained upon reasonable investigation of areas within your control The knowledge of

10 Defendants attorney is çleemed to be Defendants knowledge so that apart from ptivileged matters

11 if Defendants attorney has knowledge of the information sought to be elicited herein said

12 knowledge must be incorporated into these answers even if such information is unknown to

13 Defendant individually

14 II Whenever you are unable to state an answer to these Interrogatories based upon your

15 own personal knowledge please so state and identify the person or persons you believe to have such

16 knowledge what yQu believe the correct answer to be and the facts upon which you base your

17 answer

18 When an Interrogatory calls for an answer in more than one part each part should be

19 separated so that the answer is clearly understandable

20 Each Interrogatory should be construed independently No Interrogatory should be

21 construed by reference to any other lnterrogatory if the result is limitation of the scope of the

22 answer to such Itherrogatory

23 And and orshall be construed disjunctively or conjunctively as necessary in order

24 to bring within the scope of the Interrogatory all responses which might otherwise be construed to

25 be outside of its scope

26 If an Interrogatory is objected to in whole or in part or if information responsive to

27 an Interrogatory is withheld on the ground of privilege or otherwise please set forth fully each

28 objection decuibe generally the information which is withheld and set forth the facts upon which
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Defendants rely as the basis for each such objection

These Interrogatories are addressed to all Defendants If for an interrogatory the

answers for all Defendants would be the same only one answer is necessary if the Defendants

answers to an Interrogatory would vary among them state and identify answers for each Defendant

separately

Pursuant to Nev Civ 26 you shall supplement your responses according to the

following

party is under duty reasonably to supplement his response with respect

to any question directly addressed to the identity and location of persons having knowledge of

10 discoverable matters and the identity of each person expected to be called as an expert witness

11 at trial the subject matter on which he is expected to testify and the substance of his testimony

12 party is under duty reasonably to amend prior response if he obtains

13 information upon the basis of which he knows that the response was incorrect when made and

14 he knows that the response though correct when made is no longer true and the circumstances

15 are such that failure to amend the response is in substance knowing concealment

16 INTERROGATORThS

17 INTERROGATORY NO.1

18 State your name address telephone number Social Security number date of birth and

19 birthplace

20 INTERROGATORY NO.2

21 If you have ever been convicted of felony or misdemeanor having to do with truth or

22 veracity set forth all relevant facts relating to such conviction including but not limited to the

23 nature of the crime and the date and place of each conviction and any fine or sentence imposed

24 iNTERROGATORY NO.3

25 State the location of your property and whether it is located within open range If it is not

26 located within open range state any grazing restrictions that apply to your lSd including any

27 requirements regarding the fencing in of your animals or keeping your animals off the roadways

28 NOTE As used throughout these interrogatories open range is to be defined as set forth in NRS
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INTERROGATORY NO.4

State the number of cattle that you own how long you have owned the cattle the purpose for

which you raise the cattle and the number of employees or independent contractors you hire to keep

track of the cattle

INTERROGATORY NO.5

Provide description of the typical grazing area of your cattle including the distance from

your ranch that your cattle typically graze and whether those areas of typical grazing are in open

range If those areas are not located within open range stath any grazing restrictions that apply

10 to those areas including any requirements regarding the fencing in of your animals or keeping your

11 animals off the roadways

12 INTERROGATORY NO.6

13 State any and all policies standards procedures or practices that you follow with regard to

14 tracking the location of your cattle Include in your answer how often you confirm the location of

15 your cattle and how often that you confirm that all cattle are accdünted for

16 INTERROGATORY NO.7

17 State any and all policies standards procedures or practices that you typically follow when

18 you discover or are notified that any of your cattle are located on highway Include in your answer

19 whether you follow different policies standards procedures or practices depending on whether the

20 cattle is located in open range or not and whether you proceed to remove your cattle from the

21 roadway and if so the time lapse that typically occurs between notification and your removal of the

22 cattle

23 INTERROGATORY NO.8

24 State the last time you had confirmed the location of the cow that is the subject of this lawsuit

25 prior to the subject accident Include in your answer description of the confirmed location of that

26 cow including whether that location was in open range the date on which that location was

27 confirmed and who confirmed the subject cows location

28 III

120
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INTERROGATORY NO.9

Based on the location as provided by you in the preceding interrogatory as the starting point

provide whether the subject cow would have had to cross fence or fenced property in order to arrjve

at the location of the subject accident with Plaintiff Include ip your answer description of the

location of any fences or fenced property that the cow would have had to cross

INTERROGATORY NO 10

State all time within the five years prior to the subject incident when you lost track of any

of your cattle or were notified that one or more of your cattle were on or near any roadway

JNTERROGATORYNO.11

10 State whether any of your other cattle other than the cow that is subject of this lawsuit

11 were at or near the location of the subje iccident with Plaintiff at the time of that accident or

12 shortly thereafter

13 INTERROGATORYNO.12

14 Describe with particularity how your cattle are marked and/or branded including the subject

15 cow Include in you answer whether your cattle have ear tags and if so whether those ear tags are

16 florescent reflect light or otherwise luminesce at night or when illuminated

17 INTERROGATORY NO 13

18 Describe with particularity based on your observations and personal knowledge of the

19 industry the common practice among cattle owners in Nye County regarding how their cattle are

20 marked and/or branded Include in you ahswer whether it is common practice in Nye County for

21 cattle to have ear tags and if so whether those ear tags are florescent reflect light or otherwise

22 luminesce at night or when illuminated

23 INTERROGATORYNO.14

24 Identify sufficiently to permit service of subpoena any expert or consultant with whom you

25 have communicated or intend to utilize at trial or arbitration in connection with the occurrence which

26 is the subject matter of this action and state the specific area of knowledge of each such person their

27 expected testimony and the date when each such person was first contacted

28 ///

Page7of 10
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INTERROGATORY NO 15

Identify sufficiently to permit service of subpoena duces tecum or Rule 34 Request for

Production each document writing or physical object provided to each person identified in your

answer to the pfeceding interrogatory and each document writing or communication you have

received froth each such person

INTERROGATORY NO 16

Identify sufficientlytc permit service of subpoena duces tecum or Rule 34 Request for

Production each document writing or communication of whiºh you or your attorney have

possession or control from or by any Plaintiff Defendant witness or any agent or representative of

10 any Defendant Plaintiff or any witness which pertains in any Planner to this accident orto the issues

11 arising therefrom

12 INTERROGATORY NO 17

13 Identify sufficiently to permit service of subpoena duces tecum or Rule 34 Request for

14 Production each document writing or physical object known to you pertaining to this accident or

15 to the issues arising therefrom not previously identified in your answers to the preceding

16 interrogatories

17 INTERROGATORY NO 18

18 Describe with particularity any and all incidents in the ten 10 years prior to the subject

19 incident where your cattle were involved hi an incident with any man-made or manoperated object

20 on roadway Include in your answer description of the incident the date of the incident the name

21 of the party in the motor vehicle whether any injuries or fatalities resulted and whether litigation

22 was instituted

23 INTERROGATORY NO 19

24 Set forth each and every fact which you contend supports your defense of the allegations

25 contained in the Complaint on file herein

26 INTERROGATORY NO 20

27 If your answe to any of the Requests for Admissions served herewith is anything other than

28 an unqualified admission please set forth all facts upon which you base your response for each

Page8of 10
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INTERROGATORY NO 21

State the name title and position of the persons other than your attorney who helped

prepare or supplied information for the answers to Plaintiffs Interrogatories

DATED thiayof October 2007

ALDRICH BRYSON LLF

NevadaBarNo 6877

Stacy Harrop

10 Nevada Bar No 9826

1601 Rainbow Blvd Suite 160

11 Las Vegas Nevada 89146

702 853-5490

12 702 853-5491 fax
Attorneys for Plaint fft

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF MAILING

hereby certify that on this -day of October 2007 service of the foregoing

PLAINTIFFS FIRST SET OF INTEREOGATOREES TO DEFENDANT FALLINT was made

this date by depositing true and correct copy of the same for mailing in Las Vegas Nevada

addressed to

Harold Kuehn Es
Gibson Kuehn

921 Highway 160 203
Pahrump NV 89048

10 P.O.Boxl4lI

Tonopah NV 89049

11 Attorney for Defendant/Counterclaimant
Susan Fallini

12

13

Katherine.M Peck sq
14 Peck Law Offices

701 Bridger Aye Ste 500

15 LasVegasNV89106
AttOrney for Counterdefendant

16 Estate of Michael David Adams

17 _______
18

A9i4 oyee
of

J%LDRICH
BRYSON LLP

19

20

21

22

23

24

25

26

27

28

124
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REQT CALENDARED

BLACK LOBELLO
John Aldrich

in
NevadaBarNo 6877

10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702 869-8801

702 869-2669 Fax
Attorneys for Plain tiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

io
ADAMS individually and on behalf of the Dept 2P

Estate

11

Plaintiffs

12
vs

13
SUSAN FALLITN1 DOES I-X and ROE
CORPORATIONS I-X inclusive

Defendants

15 SUSAN FALL1NI

16
Counterclaimant

17 vs

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

20
Estate

21
Counterdefendants

22 PLAINTIFFS SECOND SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT FALLINI

23 TO SUSAN FALLINI DefendantlCounterclaimant

24 TO HAROLD KUERN ESQ attorney for Defendant/Counterelaimant

25
Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

26
ADAMS by and through their attorneys Aldrich Bryson LLP hereby requests that Defendant

27
pursuant to Nev Civ 34 respond to the following Requests for Production of Documents

28
within thirty 30 days of service hereof
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DEFINITiONS AND INSTRUCTIONS

The following preliminary definitions and instructions apply to each ofthe Requests set forth

hereafter and are deethed to be incorporated therein

When used in these Requests the term Defendant or Defendants its plural or any

synonym thereof is intended to and shall embrace and include in addition to the named party or

parties counsel for said party and allagents servants employees representatives investigators and

others who are in possession of or may have obtained information for or on behalf of the named

Defendant As to each person please state his or her frill name last known residence address and

telephone number and his or her job title capacity or position at such last known employment

10 As used in.these Requests the terms document and writing and the plural forms

11 thereof shall mean all written recorded or graphic matters however produced or reproduced of

12 every kind and description pertaining in any way to the subject matter of this action The terms

13 document and writing shall include but are not limjted to any books pamphlets periodicals

J4 mernorand including those of telephone and oral conversations c-mails contracts

15 correspondence agreements application financial records security instruments disbursements

16 checks bank statements time records accountingor financial records notes diaries logs telegrams

17 or cables prepared drafted received or sent tapes transcripts recordings minutes of meetings

18 directives work papers charts drawings prints flow sheets photographs film computer printouts

19 medical and hospital records and reports x-ray photographs advertisethents catalogs or any hand-

20 written recorded transcribed punched tapes filmed or graphic matters however produced or

21 reproduced in Defendants possession custody or control or to which defendant has or has had

22 access

23 As used throughout these Requests the term you its plural or any synonyms

24 thereof is intended to and shall embrace and include in addition to the named party or parties

25 counsel for such party or parties and all agents servants employees representatives investigators

26 and others who are in the possession of or who may have obtained infonnation for or on behalf of

27 the named party or parties

28 As used throughout these Requests the term person or its plural or any synonyms

Page of
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thereof is intended to and shall embrace and include any individual partnership corporation

company association government agency whether federal state local or any agency of the

government of foreign country or any other entity

As used throughout these Requests the term communication its plural or any

synonyms thereof is intended to and shall embrace and include all written communications and with

respect to all communications shall include but is not limited to every discussion

conversation conference meeting interview telephone call or doctor or other prdfessional service

isit

As used throughout these Requests the terms identify identity or

10 identification their plural or any synonyms thereof when used with reference to person shall

11 mean to state the full name and address and where applicable the present position and business if

12 known and each prior position and business

13 As used throughout these Requests the terms identify identity or

14 identification their plural or synonyms thereof when used with reference to document mean to

15 state

16 The general nature Of the document or object i.e whether it is letter

17 memorandum report drawing chart or tracing pamphlet etc

18 The general subject matter of the document or object

19 The name current or last known business address and home address

20 of the original author or draftsman and if different the sigtior or signors and of any person who

21 has edited corrected revised or amended or who has entered any initials or comment or notation

22 thereon

23 The date thereof including any date of any such editing correcting

24 amending or revision

25 Anynumerical designation appearing thereon such as filereference

26 The name of each recipient of copy of the document or object and

27 The place where and the person now having custody or control ofeach

28 such document or object or ifsuch document or object has been destroyed the place of and reasons

Page of

128



fl

for such destruction

As used throughout these Requests the terms identi identity and

identification when used in reference to communication mean to state with
respect to each

communication the nature of the communication telephone call letter etc the date of the

communication the persons who were piEesent at orparticipated in the communication or with whom

or from whom the communication was made and the substance of the statement made by each

person involved in such communication

All information is to be divulged which is in Defendants possession or control or can

be ascertained upon reasonable investigation of areas within your confrol The knowledge of

10 Defendants attorney is deemed to be Defendants knowledge so that apart from privileged matters

if Defendants attorney has knowledge of the information sought to be elicited herein said

12 knowledge must be incorporated into these answers even if such irifonnation is unknown to

13 Defendant individually

14 Whenever you are unable to.state an answer to these Requests based upon your own

15 personal knowledge please so state and identi the person or persons you believe to have such

16 knowledge what you believe the correct answer to be and the facts upon which you base your

17 answer

18 When Request calls for an answer in more than one part each part should be

19 separated so that the answer is clearly understandable

20 Each Request should be construed independently No Request should be construed

21 by reference to any other Request if the result is limitation of the scope of the answer to such

22 Request

23 And and or shall be construed disjunctively or conjunctively as necessary in

24 order to bring within the scope of the Request all responses which might otherwise be construed to

25 be outside of its scope

26 If Request is objected to in whole or in part or if information responsive to

27 Request is withheld on the wound of privilege or otherwise please set forth fillyeach objection

28 describe generally the information which is withheld and set forth the facts upon which Defendants

Page of
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rely as the basis for each such objection

These Requests are addressed to all Defendants Jf for Request the answers for all

Defendants would be the same only one answer is necessary If the Defendants answers to

Request would vary among them state and identi answers for each Defendant separately

Pursuant to Nev Civ 26 you shall supplement your responses according to the

following

party is under duty reasonably to supplement his response with respect

to any question directly addressed to the identity and location of persons having knowledge of

discoverable matters and the identity of each person expected to be called as an expert witness

10 at trial the subject matter on which he is expected to testifS and the substance of his testimony

11 party is under duty reasonably to amend prior response if he obtains

12 information upon the basis of which he knows that the response was incorrect when made and

13 he knows that the response though correct when made is no longer true and the circumstances

14 are such that failure to amend the response is in substance knowing concealment

15 REOUESTS FOR PRODUCTION

16 REOUEST FOR PRODUCtION NO 22

17 Produce any insurance policies or carriers which may provide coverage for the incident

18 described in the complaint

19 REOUEST FOR PRODUCTION NO 23

20 Produce all notices to any potential insurance carriers regarding the incident described in the

21 complaint including any responses received by any potential insurance carriers

22 DATED this day of July 2008

23 BLACK LOBELLO

AbhnP Aldrich

26 ffiSevadaBarNo 6877
10777 West Twain Avenue Suite 300

27 Las Vegas Nevada 89135

702 869-8801

28 702 869-2669 Fax
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Attorneys for Plaint ffs

CERTIFICATE OF MAILING

Thereby certify that on this Yday of July 2008 service of the foregoing PLAINTIFFS

SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO DEFENDANT

FALLINI was made this date by depositing true and correct copy of the same for mailing in Las

Vegas Nevada addressed to

Harold Kuebn Esq
Gibson Kuehn

10 921 Highway 160203

11

Pahrump NV 89048

P.O Box 1411

12 TonopahNV 89049

Attorney forDefendant/Counterclaimant
13

14

Katherine Peck Esq
15 PeckLaw Offices

701 Bridger Aye Ste 500

16 LasVegasNV89106
Attorney for Counterdefendant

17 Estate of Michael David Adams

18

19

20

21

22

23

24

25

26

27

28

Page of
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NEO
John Aldrich Esq
Nevada State Bar No 6877

Adrianne Duncan Esq
Nevada State Bar No 9797

BLACK LOBELLO
10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702 869-8801

Attorneys for Plaint ffs

vs

SUSAN FALLINJ DOES I-X arid ROE
CORPORATIONS I-X inclusive

NOTICE OF ENTRY OF ORDER

LU118 1U6 IS

c.

BY DEciJTY

L1r

PLEASE tAKE NOTICE that on the 30th day of July 2008 an Order Granting Plaintiffs

Motion for Partial Summary Judgement was entered in the above-captioned matter

Page of

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

Plaintiffs

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Case No
Dept

CV24539

2P

Defendants

SUSAN FALLrNI

Counterclaimant

vs

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS individually and on behalf of the

Estate

Counterdefendants

28
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copy of which is attached hereto

DATED this jday of August 2008

BLACK LOBELLO

Aldrich

Nevada Bar No 6877

10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702 869-8801

702 869-2669 Fax

10 CERTIFICATE OF SERVICE

11 hereby certi that on the/L day of August 2008 true and correct copy of the foregoing

12 NOTICE OF ENTRY OF ORDER was deposited into the U.S mail at Las Vegas Nevada first-

13 class postage fully prepaid addressed to the following persons

14

15 Harold Kuehn Esq
Gibson Kuehn LLP

16 1601 Basin Avenue Ste 101

Pahrump NV 89060

17

18 Katherine Barker Esq
Law Office of Katherine Baiter

19 701 Bridger Avenue Suite 500

Las Vegas NV 89101

sAn En1ployeØ of$ak LoBello

22

23

24

25

26

27

28 Page2of2
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rohn Aldrich Esq ss
Jevada State Bar No 6877 30
\.drianne Duncan Esq 1%8 J\Yt.

30

4evada State Bar No 9797 mV
LACK LOBELLO 60u1P CLt.\

10777 West Twain Avenue Suite 300 DEPUTI
1as Vegas Nevada 89135

702 869-8801

ittorneys for Plaint jffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

10 3state of MICHAEL DAVID ADAMS
and through his mother JUDITH Case No CV24539

II .DAMS individually and on behalf of the Dept 2P

state

12

Plaintiffs

13

14

FALLINI DOES I-X and ROE
15 ORPORATIONS I-X inclusive

16 Defendants

________________
17 SUSAN FALLINI

18 Countercilimant

19 is

20 Estate of MICHAEL DAVID ADAMS
and through his mother JUDITH

21 LDAMS individually and on behalf of the

Estate

22

Counterdefendants

23 ______________________________________

24 DRDER GRANTING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT

25

THIS MATTER having come on for hearing on Monday July 142008 on Plaintiffs Motion

26

hr Partial Summary Judgment before the Honorable Robert Lane and John Aldrich Esq
27

ippearing on behalf of the Plaintiffs no other counsel present the court having reviewed the Motion

28
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

br Partial Summary Judgment and the joinderto the Motion for Partial Summary Judgment having

eviewed all pleadings and papers on file herein and having heard the arguments of present counsel

md good cause appearing therefore

THE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT

Fallinis property is not located within an open range as it is defined in

NRS 568.355

Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

herein subject cow

Jt is the common practice of Nye County Nevada ranchers to mark their cattle with

reflective or luminescent tags

The subject cow was not marked with reflective or luminescent tag

The subject cow crossed fence to arrive at the location of the subject accident

described in the Coniplaint on file herein

Fallinis cattle had previously been involved in incidents with motor vehicles on the

roadway

Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadway when not.i fled that the cattle are

in roadway

The subject cow was not visible at night

10 Fallini wasaware that the subject cow was not visible at night prior to the incident

that is the subject of the Complaint on file herein

11 The subject cow was in the roadway of SR 375 at the time of the incident that is the

subject matter of the Complaint on file herein

12 The subject cows presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein

Fallini did not know the location of the subject cow at the time of the incident that

is the subject of the Complaint on file herein
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14 The presence of reflective or luminescent tag on the subject cow would have made

the subject cow visible at tlie time of the incident that is the subject of the Complaint

on file herein

COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LAW

Defendant Fallini had and duty to ersure that the subject cow was not in the roadway

at the time of the incident described in the Complaint

Defendant Fallini had duty to follow the common practice of Nye County Nevada

ranchers and to mark her cow with reflecting or lumination tags

Defendant Fallini breached the duty of care to the decedent as set forth in the

Findings of Fact and Conclusions of Law

As result ofDefendant Fallini breach the decendent Michael David Adams was

killed

Defendant Fallini is liable for the damages to which Plaintiffis entitled in an amount

to be determined at later time

IT IS HEREBY ORDERED that Plaintiffs Motion for Partial Summary Judgment as to

he issue of Defendants duty and breach of duty is hereby GRANTED

DATED this-21 dayof 2008

FOBERTWLANE

DISTRICT COURT JUDGE

By

3LACK LOBELLO

THE

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2Lt CSL
1Th

Aldrich

1vada Bar No 6877

10777 West Twain Avenue Suite 300

.as Vegas Nevada 89135

702 869-8801

702 869-2669 Fax

137



EXHIBIT
138



ALDRICH LAW FIRM LTD
1601 Rainbow Blvd. Suite 160

Las Vegas NV 89146

702 853-5490

702227-1975 fax

February 24 2009

Harold KuØhn Esq

Gibson Kuehn

1601 Basin Avenue 101

Pahrump NV 89060

Re Adams Fallini

Dear Mr Kuehn

Discovery requests were sent to your client Susan Falilini quite some time ago have never

received any responSes One of the requesls was for your client to produce the insurance policy

information she carried on her ranch and cattle At this time respectfully request that you produce

this information within ten 10 days of receipt of this letter Failure to do so will result in me filing

motion to compel

look forward to hearing from you soon

Kindest Regards

ALDRICH LAW FIRM LTD

cc Katherine Barker Esq
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AFF
John Aldrich

Nevada BarNo 6877

ALDRICH LAW RRM LTD
.3 1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorney forPlaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539
and through his mother JUDITH ADAMS Dept No 2P

10 individually and on behalf of the Estate

11
Plaintiff

12

13
SUSAN FALL1NI DOES I-X and ROE

14
CORPORATIONS I-X inclusive

Defendants

16

17
SUSAN FALLINI

18
Counterclaimant

19 vs

20
Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS

21
individually and on behalf of the Estate

22
Counterdefendants

23 _______________________________________

24
AFFIDAVIT OF JOHN ALDRICH IN SUPPORT OF MOTION TO COMPEL

25
State of Nevada

26 SS
County of Clark

27
Affiant being first dulysworn deposes and states the following

28
John Aldrich am an attorney licensed to practice in the State of Nevada and
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

partner in the law firm of Aldrich Law Firm Ltd

My office address is 1601 Rainbow Blvd Suite 160 Las Vegas Nevada 89146

have personal knowledge of the contents of this document or where stated upon

infornrntion and belief believe them to be true and am competent to testify to the facts set forth

herein

The documents attached hereto as Exhibits through are true and correct copies of

documents prepared bymy office and sent to counsel for Defendant in this matter These documents

were kept in the ordinary course oibusiness

have attempted to amicably resolve this discovery issue and obtain copy of

Defendants applicable insurance policies but to no avail. On February 28 2009 sent letter to

Defendants counsel seeking responses to the discovery Exhibit

have attempted to discuss this discovery issue with Defendants counsel Mr

Kuehn as well On or about March 2009 contacted the office of Mr Kuehn was informed

that Mr Kuehn was notavailable left message with my phone number and asked that Mr Kuehn

return the call No return call ever came

On March 82009 again contacted the office ofMr K.uehn was again informed

that Mr Kuehn was not available left message with my phone number and asked that Mr

Kuehn return the call No return call ever came

have expended approximately hours preparing the Motion to Compel and this

Affidavit anticipate that will have to travel to Pabrump Nevada for the hearing on this matter

Generally the round trip from Las Vegas to Pahrump including the hearing takes about four hours

MI half-day Although my nonnal hourly rate is $300.00 per hour am only requesting

attorneys fees in the amount of$ 1600.00 for having to bring this motion as well as $50.00 in costs

for having to travel to Pahrump

//

I/I

I/I

Page2of
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sworn to before me

____ Æyof MaRh 2009
ELEANOR ENGEaRETsou1

Notary PUbIic.state of Nevada
APP NO 98-492821

App ExpJre Qefebe 03 2009

Page3of

The information sought is standard discovery and there is no rationale basis for

Defendants refusal to provide the requested discovery

Dated this tO day of March 2009

ALDRICH ESQ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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NOTC FILED
John Aldrich HFrH JUDICIAL DlSTh1CT
NevadaBarNo 6877 7-

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160 to

Las Vegas Nevada 89146

702 853-5490 Nyc County
CM

702 227-1975

Attorney forPlaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OFNYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539
and through his mother JUDITH ADAMS Dept No 2P

10
individually and on behalf of the Estate

11
Plaintiff

12

13

14
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15

Defendants
16

17
SUSAN FALLINI

18
Counterclaimant

19
vs

20
Estate of MICHAEL DAVID ADAMS by

21
and through his mother JUDITH ADAMS
individually and on behalf of the Estate

22
Counterdefendants

23

24
/1/

25
I/I

26
I/I

27

28
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PLAINTIFFS NOTICE OF MOTION TO COMPEL DEFENDANTS
PRODUCTION OF DOCUMENTS

PLEASE TAKE NOTICE that the undersigned will bring Motion to Compel Defendants

Production of Documents for hearing before the above entitled Court on theOCT day of_____

_________2009 at the hour of or as soon thereafter as counsel may be heard

DATED this
2-q

day of March 2009

ALDRICH LAW FIRM LTD

ByJt-/i 1ZLy4
7/ John Aldrich

Nevada Bar No 6877

10 ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

11 Las Vegas NV 89146

702 853-5490

12 Attorneys for Plain4ff

13

14 CERTIFICATE OF SJER VICE

15 HEREBY CERTIFY that on theO of March 2009 mailed copy of

16 PLAINTIFFS NOTICE OF MOTION TO COMPEL DEFENDANTS PRODUCTION OF

17 DOCUMENTS in sealed envelope to the following and that postage was fully paid thereon

18

Harold Kuehn Esq
19 Gibson Kuehn

1601 Basin Avenue Suite 101

20 Pahrump NV 89060

Attorney for Defendant/Counterclaimant
21

22 Katherine Barker Esq
Law Office of Katherine Barker

23 701 Bridger Aye Ste 500

Las Vegas NV 89101

24 Attorney for Counterd.fendant
Estate of Michael David Adams

27 -An eniloyee ofiik Law Firm Ltd

28
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CERT
John Aldrich

Nevada Bar No 6877

ALDRICH LAW FIRM LTD
3654 Rancho Drive

Las Vegas Nevada 89130

702 853-5490

Attorneys for Plaintffs

THE FIFTH JUDICiAL DISTRiCT COURT
THE STATE OF NEVADA

COUNTY OFNYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDiTH Case No CV24539
ADAMS individually and on behalf of the Dept 2P

10
Estate

11
Plaintiffs

vs
SUSAN FALLINI DOES I-X and ROE

13
CORPORATIONS J-X inclusive

14
Defendants

SUSAN FALLINI

16
Counterclaimant

17
vs

Estate of MICHAEL DAVID ADAMS
18

by and through his mother JUDITH
ADAMS individually and on behalf of the

19
Estate

20 Counterdefendants

21
CERTIFICATE OF MAILING

22
HEREBY CERTIFY that on thel_tof March 2009 mailed copy of the file-

23

stamped PLAINTIFFS NOTICE OFMOTION TO COMPEL DEFENDANT PRODUCTION OF

24 DOCUMENTS in sealed envelope to the following and that postage was fully paid thereon

25

26

27

28
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Harold Kuehn Esq
Gibson Kuehn

1601 Basin Avenue Suite 101

Pahrump NV 89060

Attorney for Defendant/Counterclaimant

Katherine Barker Esq
Law Office of Katherine Barker

701 Bridger Aye Ste 500

Las Vegas NV 89101

Attorney/or Counterdefendant
Estate of Michael David Adams

10
empToyee of Aldich Law Firm Ltd

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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25

28

ORDR
John Aldrich

NevadaflarNo 6877

Catherine Hernanctez

Nevada Bax No 8410

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 833-5490

Attorneys for Plaintiff

Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS
individually and on behalf of the Estate

vs

Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS
individually and on behalf of the Estate

Counterdefendants

ORDER GRANTING PLAINTIFFSJIOTION TO_COtMPELJEFENDANTS
KODUCTIOROY DOCUJVNTS

THIS MATTER having conic on for hearing on Monday April 27 2009 on Plaintiffs

Motion to Compel Defendants Production of Documents before the Honorable Robert Lane and

fiflfiAflfAI
vi

LED
FTH JUD IAL DISTRICT

APR .ous

Nyc county clerk

_._ cputy

TUE FIFTH JUDICIAL DIS COURT
ThE STATE OF NEVADA

COUNTY OF NYE

10

11

12

13

14

15

16

.1.7

.1.8

19

20

21

22

23

24

Case No CV24539

Dept No 2P

Plaintiff

SUSAN FAWNI DOES I-X and ROE
CORPORATiONS I-X inclusive

Defendaits

SUSAN FA.LUNI

Counterelaimant

26

27
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Catherine Hernaudez Esq of Aldrich Law Firm Ltd appearing on behalf of the Plaintiffs noithcr

court having reviewed all pleadings and papers on file herein no opposition

having been presented and good cause appearing therefore

IT IS HEREBY ORDERED that Plaintiffs Motion to Compel Defendants Production of

Documents is GRANTED Defendant SUSAN FALLINJ shall produce all documents responsIve

to Plaintiffs discovery requests pursuant to NRC 16.1 263334 and NRC 37 within tan 10

days of Notice of Entry of this Order.

IT IS FTJRTHER ORDERED that Defendant shall pay $4-SeO for related attorneys fees

and costs for failing to comply with discovexyniles and for Plaintiff having to bring this motion also

10 within ten 10 days of Notice of Entry of this Order

DATED this2-2 day of April 2009

15 Respectfully submitted by

16 ALDRICH LAW LTD

John Aldrich
19 Nevada Bar No.68

Catherine Hcrnandez Esq
20 Nevada Bar No 8410

1601 Rainbow Blvd Suite 160

21 Las Vegas NV 89146

702 853-5491
22 Attorneys for Plahzrff

23

24

25

26

27

28
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DMJT
John Aldrich

Nevada BarNo 6877

ALDRICH LAW FIRM LTD 141 iUlJ
3654 Rancho Drive

Las Vegas Nevada 89130

702 833-5490

Attorneys for Plaintiffs csr\

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF Nit

Estate of MICHAEL DAVE ADAMS
by and through his mother JUDITH Case No CV24539
ADAMS individually and on behalf of the Dept 2P

10 Estate

11
Plaintiffs

vs
SUSAN FALLINI DOES I-X and ROE

13
CORPORATIONS I-X inclusive

14
Defendants

SUSAN FALLINI

16
Counterclaimant

17
vs

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS individually and on behalf of the

Estate

20 Counterdefendants

21
DEMAND FOR JURY TRIAL

22
COMES NOW Plaintiffs Estate of MICHAEL DAVE ADAMS by and through his mother

23
JUDITH ADAMS individually and on behalf of the Estate by and through his attorney of record

24

25

26

27

28
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John Aldrich Esq of ALDRICH LAW FIRM LTD and hereby demands trial by jury as

provided in N.R.C.P 38 and 39 in the above-titled case

DATED this day of April 2009

ALDRICH LAW FIRM LTD

BYt4j4m../1L4
John Aldrich Esq
Nevada Bar No 6877

1601 Rainbow Boulevard Suite 160

Las Vegas Nevada 89146

10 CERTIFICATE OF MAILING

11 HEREBY CERTIFY that on the ctayof April 2009 mailed copy of the file-

12 stamped DEMAND FOR JURY TRIAL in sealed envelope to the following and that postage was

13 fully paid thereon

14

Harold Kuehn Esq
15 GibsonKuehn

1601 Basin Avenue Suite 101

16 PabrumpNV 89060

Attorney forDefendant/Counterclaimant
17

18 Katherine Barker Esq
Law Office of Katherine Barker

19 701 Bridger Aye Ste 500

Las Vegas NV 89101

20 Attorney for Counterdefendant
Estate of Michael David Adams

21

22

23

24

25

26

27

28
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1NEO
John Aldrich Esq
NevadaBarNo.6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160 74 hN IS thii
Las Vegas Nevada 89146

702 853-5490 yr coUNTY CLERS
702 227-1975 fax

BY DEPUTY
Attorneys for Plaint /f

THE FIFTH JUDICIAL DISTRICTCOIJRT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

11 Estate

12 Plaintiffs

13 vs

14 SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15

Defendants

16 ___________
SUSAN FALL1NI

17

Counterclaimant

18

vs

19

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

_________________
23

NOTICE OF.ENTRY OF ORDER
24

I/I

25

I/I

26

I/I

27

28 Page of
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on April

27 2009 copy of which is attached hereto as Exhibit

DATED this ftiay of May 2009

ALDRICH LAW FIRM LTD

___________
glin Aldrich Esq

7Nevada State Bar No 6877
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975

Attonzeys for Plaintff

10

CERTIFICATE OF SERVIC1
.11

HEREBY CERTIFY that on the ____ day of May 2009 mailed copy of the

12

NOTICE OF ENTRY OF ORDER in sealed envelope to the following and that postage was fully

13

paid thereon

14

Harold Kuehn Esq
15 GibsonKuehn

1601 Basin Avenue Suite 101

16 Pahrump NV 89060

Attorney for Defendant/Counterclaiinant

17

18

Katherine Barker Esq
19 Law Office of Katherine Barker

701 Bridger AveSte 500

20 Las Vegas NV 89101

Attorney for Gounterdefendant

21 Estate qf Michael David Adams

An emplOyee of AIdch Law Firm Ltd

24

25

26

27

28 Page2f
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ORDR
John Aldrich

Nevada Bar No 6877

Catherine Hernandez

Nevada Bar No1 8410

ALDRICHLAW FIRM LTD
1601 Rainbow Blvd Suite 160

LasVeas Nevada 89146

702 83-5490

Atto rncys for Plaintjff

TILE fiFTH JUDICIAL
iRE STATE OF NEVADA

COUNTY OFNfl

Estate of MICHAEL DAVID ADAMS by

and through his mother JUDITH ADAMS
individually and on behalf of the Estate

SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

vs

Estate of MiCHAEL DAVID ADAMS by
and through his mother JUDiTH ADAMS
individually and on behalf of the state

Counterdefdndants

OftDJiR GRM4T1N_G PLAINTifF ..MOflON TOS OMPEL DEFENDALNfl
PRODUcTION OFDOCUMJZNTS

THIS MATTER having come on for hearing on Monday April 27 2009 on Plaintiffs

Motion to Compel Defendants Production of Documents before the 1-lonorable Robert Lane and

flflflfsprni
Vi

Case No CV24539

Dept No 2P

Plaintiff

.5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Defendants

SUSAN ALUN

Counterelaimant
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Catherine Hernandez sq of Aldrich Law Firm Ltd appearing on behalf of the Plaintiffs noither

court having reviewed all pleadings and papeis on file herein no opposition

having been presented and good cause appearing therefore

IT IS REREBY ORDERED that Plaintiffs Motion to Compel Defendants Production of

Documents is GRN Defendant SUSAN FALLII4I shall produce all documents responsive

to Plaintiffs discovery requests pursuant to NRCP 16.14 263334 and NRCP 37 within ten 10

days of Notice of Entry of this Order

9- Z4 dJ

IT IS FURTHER ORDERED that Defendant shall pay $45e00 for related attorneys fees

and costs for failing to comply with discovery rules and for Plaintiff having to bring this motion also

10 within ten 10 days of Notice of Entry of this Order

Ii DATED this29 day of April 2009

13 ThcrcckmcnunoE

14

15 Respectfully submitted by

16 ALDRICH LAW LTD

John Aldrich
19 NevadaBarNo.68

Catherine Hçrnandez Esq
20 Nevada Bar No.8410

1601 Rainbow Blvd Suite 160

21 Las Vegas NV 89146

702 853-5491

22 Attorneys for Plaint jif

23

24

25

26

27

28
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CaseNo CV 24539

FiLED
Dept No 2P

IN THE DISTRICT COURT OF THE FIFflIj99ff$cJ4tMCT
flY DEPUTY

OF THE STATE OF NEVADA IN AND FOR THE COUNTY OF NYE

ESTATE OF MICHAEL DAViD ADAMS
by and through his mother JUDITH ADAMS
individually and on behalf of the ESTATE

Plaintiffs

10 ORDERTOSETTRIAL

11 SUSAN FALL1TNI DOES l-X

and ROE CORPORATIONS I-X
12

inclusive

.13
Defendants

14 _____________/
15

16 TO JOHN ALDRICH ESQ TO HAROLD KUEHN ESQ
TO KATHERINE BARKER ESQ

17

18
It appears that the above matter is at issue and ready for trial trial date will be set at the

19 calendar call on the next Law and Motion day for Nye County which will be on Monday the 22

20 day of June 2009 at the Nye County Courthouse Pahrump Nevada Counsel shall complete and

21
return the Information Questionnaire attached to this Order before the calendar call It is not

22
necessary for counsel to appear at the calendar call on June 22 2009 Failure to respond will result

23

in the case being set for trial at the convenience of the Court
24

DATED this day of May 2009

26

27 f4TRICT JDGE

28
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CERTIFICATION OF SERVICE

The undersigned hereby certifies that on theallayof May 2009 she mailed copies of the

foregoing ORDER TO SET TRIAL to the following

John Aldrich Esq
Catherine Herriandez Esq

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas NV 89146

Ku

11

12

13

14

15

16MW

20

21

22

23

24

25

26

27

28

Harold Kuehn Esq

GIBSON KUEFIN

1601 Basin Aye Suite 101

Pahrump NV 89060

Katherine Barker Esq

LAW OFFICE OF KATHERINE BARKER
701 Bridger Aye Suite 500

Las Vegas Neyada 89101

CINDY WARD Secretary to

DISTRICT JUDGE
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5T11 JUDICIAL DISTRICT COURT
COUNTY OF NYE STATE OF NEVADA

Affirmation Pursuant to 23911.030

The undersigned does hereby affirm that the preceding document

Order to Set Trial

Title of Document

Filed in case number CV24539

10 Does not contain the social security number of any person

11

Contains the social security number of person as required by
12

13
specific state or federal law to wit

14

name the specific state or federal law
15

-or-
LII

16 For the administration of public program

18 Foi-an application for federal or state grant

19
-or

Confidential Family Court Information Sheet

20 MRS 125.130 125.230 or l25B.055

22
Date_____

Signature

23
Cindy Ward

24 Print name

25
Supervising Legal Secretary

26
Title

27

28
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MOT rfrp
JohnP.Aldrich

Nevada Bar No 6877

ALDRICH LAW FIRM LTD 11OI JUN lb
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490 CLERK
Attorney for Plaintff Li.PUTy

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539
and through his mother JUDITH ADAMS Dept No 2P

10 individually and on behalf of the Estate

11
Plaintiff

12

13
SUSAN FALUNL DOES I-X and ROE

14
CORPORATIONS I-X inclusive

15
Defendants

16

17
SUSAN FALLINI

18 Counterclaimant

19
vs

20
Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS

21 individually and on behalf of the Estate

22 Counterdefendants

23 ___________________________________

24
PLAINTIFFS MOTION TO STRIKE DEFENDANTS ANSWER AND

25 COUNTERCLAIM

26 COMES NOW Plaintiff JUDITH ADAMS individually and for the ESTATE OF

27 MICHAEL DAVID ADAMS by and through her counsel of record John Aldrich Esq of the

28 Aldrich Law Firm Ltd and hereby moves this Court for an order striking Defendant SUSAN

FALLINI answer for failure to comply with court order Plaintiff further requests that this Court

160



issue another Order to Defendant Fallini to provide information regarding any applicable insurance

policies so that Plaintiff can collect against such insurance policies

This Motion is made and based upon all papers pleadings and records on file herein the

points and authorities and any exhibits attached hereto and such oral argument aS the court may

entertain at the time of the hearing on this matter

DATED this /1 day of June 2009

ALDRICH LAW FIRM LTD

7/ John Aldrich

10 .7/ Nevada BarNo 6877

ALDRICH LAW FIRM LTD
11 1601S Rainbow.Blvd Suite 160

Las Vegas NV 89146

12 702 853-5490

Attorneys for Plaintiff

13 ...
14 PLAINTIFFS NOTICE OF MOTION TO STRIKE DEFENDANTS

ANSWER AND COUNTERCLAIM
15

PLEASE TAKE NOTICE that the undersigned will bring Motion to Strike Defendants

Answer and Counterclaim for hearing before he above entitled Court on the 13 day of____

18

2009 at the hour of 15
ftxn

or is Soon thereafter as counsel may be heard

DATED this day of June 2009
19

ALDRICHLAW FIRM LTD
20

21

_____________
22 7/ John Aldrich

1/ NevadaBarNo 6877
23 ALDRICHLAW FIRM LTD

1601S Rainbo Blvd.Suite 160

24 Las Vegas NV 89146

702 853-5490
25 Attorneys for Plaint iff

26

27

28
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POINTS AND AUTHORITIES

FACTS

This lawsuit arises qut of an incident that occurred on or about July 2005 4t

approximately 900p.m on that day MICHAEL DAVID ADAMS Adams was driving his 1994

Jeep Wrangler on SR 375 highway in Nye County when he collided with Hereford cow cow
owned by Defendant SUSAN FALLINI Fallini Adams died at the scene as result of the

impact

The decents mother JUDITH ADAMS Judith filed complaint on behalf of Adams

10 estate on November 29 2006 and properly served Fallini with process Fallini filed her Answer and

11 Counterclaim on March 14 2007 On October 31 2007 Plaintiff submitted interrogatories to

12 Fallini Exhibit Those interrdgatories were never answered Adams also submitted requests

13 for admissions and its first set of recfuests for production of documents on October 31 2007

14 Exhibits and respectively second et of requests for production of documents were

15 submitted to Fallini on July 2008 r6quesdng information as to Fallinis insurance policies and/or

16 carriers that may provide coverage for damages that occurred as result of the incident Exhibit

17 Fallini never responded to any of these requests To this date Fallini has not produced any

18 responses of any kind to Plaintifft written discovery requests Despite an extension requested by

19 Plaintiff and granted by the Court the discovery period has lapsed without any responses being

20 provided by Defendant

21 On or about April 2008 and again onMay 142008 with Certificate of Service Plaintiff

22 filed Motion for Partial Summar Judgment Defendant did not oppose that motion and the Court

23 granted thatMotion on July 30 2008 Notice of entry of the Order Granting Plaintiffs Motion for

24 Summary Judgment was served on Defendant on August 15 2008 Exhibit

25 Plaintiff attempted to amicably resolve the discovery dispute and obtain copy of

26 Defendants applicable insurance policies but to no avail On February 24 2009 Plaintiff sent

27 letters to Defendants counsel seeking responses to the discovery Exhibit

28 Plaintiffs counsel Mr Aldrich has attempted to discuss this discovery issue with

Page of
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Defendants counsel Mr Kuehn as well On or about March 2009 Plaintiffs counsel contacted

the office of Defendants counsel Mr Aldrich was informed that Mr Kuehn was not available Mr

Aldrich left message with Mr Aldrichs phone number and asked that Mr Kuebn return the call

No return call ever came Exhibit

On March 18 2009 Mr Aldrich again contacted the office of Mr Kuehn Mr Aldrich was

informed that Mr Kuehn was not available Mr Aldrich left message with Mr Aldrichs phone

number and asked that Mr Kuehn return the call No return call ever came Exhibit

On March 23 2009 Plaintiff filed Motion to Compel Defendants Production of

Documents including information regarding any insurance policies that may provide coverage for

10 the incident as contemplated in the Plaintiffs second request for documents This motion was heard

11 on April 27 2009 The Defendants attorney Mr Kuehn attended the hearing Mr Kuehn did not

12 oppose the motion to compel and agreed at the hearing it was warranted Mr Kuelm provided no

13 explanation as to why Defendant failed to respond to all discovery requests Mr Kuehn agreed

14 sanctions were warranted however he disputed the amount of sanctions See Affidavit of Catherine

15 Hernandez Esq attached hereto as Exhibit Thi Honorable Court granted the Motion to Compel

16 and awarded John Aldrich Esq $750.00 in sanctions for having to bring the motion Notice of

17 Entry of Order on the order granting the motion to compel was entered on May 18 2009 It was

18 served by mail on Defendant on May 14 2009 Exhibit To date Defendant has failed to

19 comply with the order of this Honorable Court and respond to all Plaintiffs discovery requests

20 Further Defendant has failed to pay the sanctions ordered by this Honorable Court

21 IL

22 LEGAL ARGUMENT

23 PLAINTIFFS MOTION TO STRIKE DEFENDANT FALLINIS ANSWER SHOULD BE
GRANTED

24

25
Pursuant to NRCP 34 Plaintiff has the right to request documents which are discoverable

pursuant to NRCP 26 According to NRCP 34 Defendant has 30 days from receipt of the requests
26

for production of documents to provide appropriate responses Defendant has provided no responses
27

whatsoever nor has Defendant objected to any request NRCP 34b permits party to seek relief

28

Page4of7
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under NRCP 37a if the party who receives discovery requests fails to respond appropriately NRCP

37a provides that the Court may enter an order compelling non-responsive party to disclose the

requested information This Court has entered an order compelling Defendant to respond to

Discovery requests Defendant has failed to comply with this order

NRCP 37b2c permits an order striking out pleadings or parts thereof for discovery

abuses Selection of particular sanction for discovery abuses under NRCP 37 is generally

matter committed to the sound discretion of the district court Stubli Big Intl Trucks Inc 107

Nev 309312-313 810 P.2d 785 1.991 citing Fire Ins Exchange Zenith Radio Corp 103 Nev

648 649 747 P.2d 911 912 1987 and Kelly Broadcasting Sovereign Broadcast 96 Nev 188

10 192 606 P.2d 1089 1092 1980 In Hamlett Reynolds despite orders from the discovery

11 commissioner and the district court as well as having monetary sanctions imposed Hamlett refused

12 to comply with Reynolds discovery requests Finally after year of attempts to force Hamlett to

.13 comply the district court struck Hamlett answer and entered default against him as failure to

14 comply with discovery orders Hamiett appealed The Nevada Supreme Court held that default

15 judgments will be upheld where the normal adversary process has been halted due to an

16 unresponsive party because diligent parties are entitled to be protected against interminable delay

17 and uncertainty as to their legal rights Hanzlett Reynolds 114 Nev 863 963 P.2d 457 1998

18 citing Skeen Valley Bank ofNevada 89 Mdv 301 303 511 P.2d 1053 1054 1973

19 Tn the present case Defendant has failed to provide NRCP 16.1 disclosures and has failed to

20 respond to any written discovery propounded by Plaintiff Plaintiff submitted her initial

21 intelTogatories to Defendanfon October 31 2007 and continued sending various discovery requests

22 through July 2008 Plaintiffs submitted interrogatories requests for admission and two sets of

23 requests for production of documents including request that Fallini produce all related insurance

24 information regarding the incident

25 Despite these discovery requests Defendant has failed and refused to cooperate or respond

26 Plaintiffs counsel has made phone calls and submitted letters to Fallini counsel notifying them of

27 these discovery requests to no avail Exhibits and Nevertheless Fallini failed to provide any

28 of the information as requested despite the extension Plaintiff was then forced to file motion to
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compel Defendant did not oppose the motion but agreed it was warranted Yet Defendant failed

to comply with the order

Defendant has failed to produce any sort of discovery despite numerous formal requests

followed by phone calls and letters for nearly year and half from the initial submission of

interrogatories on SQptember 10 2007 As shown above Plaintiff has made several good faith

efforts to procure the discovery without court intervention including re-opening discovery and

extending the deadline Plaintiff finally sought court intervention and this Court issued an order

compelling Defendant to comply with discovery requests Nevertheless Defendant continues to

show no interest in cooperating with discovery guidelines or this Courts order Defendants failure

10 to comply with this Courts order and all discovery requests has completely halted the normal

11 adversary process Plaintiff therefore respectfully requests that NIRCP 37 sanctions be levied against

12 Defendant and her answer be stricken for her blatant failure to comply with this Courts order and

13 the discovery rules

14 Plaintiff further requests that this Court issue another Order to Defendant Fallini to provide

15 information regarding any applicable insurance policies Plaintiff must notify Defendants insurance

16 prior to Plaintiff obtaining default judgment and collect against such insurance policies Estate

17 of Lomastro American Family Insurance 195 P.3d 399 2008

18 /11

19 III

20//I

21

22

23

24

25

26

27

28
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CONCLUSION

Based upon the above Plaintiffs request au Order Striking Defendants Answer as Defendant

has failed to respdnd to any discovery requests and failed to comply with Courts Order Compelling

Responses to Plaintiffs Discovery Requests Plaintiff further requests this Honorable Court issue

another order compelling Defendant to produce applicable insurance policies

DATED this ii day of June 2009

ALDRICH LAW FIRM LTD

10 __________
7/ John Aldrich

11
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
12 1601 Rainbow Blvd Suite 160

Las Vegas NV 89146

13 702 853-5490

Atto rneys for Plaintiff

14

15
CERTIFICATE OF SERVICE

16
HEREBY CERTIFY that on the ifly of June 2009 mailed copy of

17
PLAINTIFFS MOTION TO STRIKE DEFENDANTS ANSWER in sealed envelope to the

18
following and that postage was fully paid thereon

19

20 Harold Kuehn Esq
Gibson Kuehn

21
1601 Basin Avenue Suite 101

Pahrump NV 89060

22 ttorney for Defendant/Counterclainzant

23
Katherine Barker Esq

24 Law Office of Katherine Barker

701 Bridget Aye Ste 500

25 Las Vegas NV 89101

Attorney for Counterdefendant

26
Estate of Michael David Adams

27

28 An hiployee of Aldri6h LaæhLtd
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INTG
John Aldrich

NevadaBarNo.6877

Stacy Harrop
Nevada Bar No 9826

ALDRICH BRYSON LLP
1601 RainbowBlvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for Plaintffs

TIlE FIFTH JUDICIAL DISTRICT COURT
THFJ STATE OF NEVADA

COUNTY OF NYE

10
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept ZP

Estate

12
Plaintiffs

13
vs

14
SUSAN FALL1NI DOES LX and ROE
CORPORATIONS I-X inclusive

15
Defendants

16 SUSAN FALLINI

17 Counterclaimant

18

19 Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

2V ADAMS individually and on behalf of the

21
Estate

22
CounterdefØndants

23
PLAINTIFFS FIRST SET OF INTERROGATORIES TO DEFENDANT FALLINI

24
TO STJSANFALLINI Defendant/Counterelaimant

25
TO HAROLD KUETIN ESQ attorney for Defendant/Counterelaimant

26 Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

27 ADAMS by and through their attorneys Aldrich Bryson LLP hereby requests that Defendant

28 pursuant to Nev Civ 33 answer the following Interrogatories in writing under oath within

thirty 30 days of service hereof
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DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions and instructions apply to each of the Interrogatories

set forth hereafter and aie deemed to be incorporated therein

When used in these Interrogatories the term Defendant its plural or any synonym

thereof is intended to and shall embrace and include in addition to the named party or parties

counsel for said party and all agents servants employees representatives investigators and others

who are in ossession of or may have obtained information for or on behalf of the named

Defendant As to each person please state his or her full name last known residence address and

telephone number and his or her job title capacity or position at such last known employment

10 As used in these Interrogatories the terms document and writing and the plural

11 forms thereof shall mean all written recorded or graphic matters however produced or repitduced

12 of every kind and description pertaining in any way to the subject matter of this action The terms

13 document and writing shall include but are not limited to any books pamphlets periodicals

14 memoranda including those of telephone and oral conversations e-mails contracts

15 correspondence agreements application financial records security instruments disbursements

16 checks bank statements time records accounting or financial records notes diaries logs telegrams

17 or cables prepared drafted received or sent tapes transcripts recordings minutes of meetings

18 directives work papers charts drawings prints flow sheets photographs film computer printouts

19 medical and hospital records and reports x-ray photographs advertisements catalogs or any hand-

20 written recorded transcribed punched tapes filmed or graphic matters however produced or

21 reproduced in Defendants possession custody or control or to which defendant has or has had

22 access

23 As used throughout these Interrogatories the term you its plural or any synonyms

24 thereof is intended to and shall embrace and include in addition to the named party or parties

25 counsel for such party or parties and all agents servants employees representatives investigators

26 and others who are in the possession of or who may have obtained information for or on behalf of

27 the named party or parties

28 As used throughout these Interrogatories the term person or its plural or any
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synonyms thereof is intended to and shall embrace and include any individual partnership

corporation company association government agency whether federal state local or any agency

of the government of foreign country or any other entity

As used throughout these Interrogatories the term communication its plural or any

synonyms thereof is interrded to and shall embrace and include all written conirnunications and with

respect to all commtunications shall include but is not limited to every discussion

conversation conference meeting interview telephone call or doctor or other professional service

visit

As used throughout these Interrogatories the te ms identify identity or

10 identification their plural or any synonyms thereof when used with reference to person shall

11 mean to state the fill name and address and where applicable the present position and business if

12 known and each prior position and business

13 As used throughout these Interrogatories the terms identify identity or

14 identification their plural or snonyms thereof when used with reference.to document mean to

15 state

16 The general nature of the document or object i.e whether it is letter

17 memorandum report drawing chart or tracing pamphlet etc

18 The general subject matter of the document or object

19 The name current or last known business address and home address

20 of the original author or draftsman and if different the signor or signors and of any person who

21 has edited corrected revised or amended or who has entered any initials or comment or notation

22 thereon

23 The date thereof including any date of any such editing correcting

24 amending or revision

25 Any numerical designation appearing thereon such as file reference

26 The name of eabh recipient of copy of the document or object and

27 The place where and the person now having custody or control of each

28 such document or object or if such document or object has been destroyed the place of and reasons
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for such destruction

As used throughout these Interrogatories the terms identifS identity and

identification when used in reference to communication mean to state with respect to each

communication the nature of the communication telephone call letter etc the date of the

comnxôni catiOn the persons who were present at or participated in the communication or with whom

or from whom the communication was made and the substance of the statement made by each

person involved in such communication

All information is to be divulged whidh is in Defendants possession or control or can

be ascertained upon reasonable investigation of areas within your control The knowledge of

10 Defendants attorney is deemed to be Defendants knowledge so that apart from privileged matters

11 if Defendants attorney has knowledge of the information sought to be elicited herein said

12 knowledge must be incorporated into these answers even if such information is unknown to

13 Defendant individually

14 Whenever you are unable to state an answer to these Interrogatories based upon your

15 own personal knowledge please so state and identiQt the person or persons you believe to have such

16 knowledge what you believe the correct answer to be and the facts updn which you base your

17 answer

18 When an Interrogatory calls for an answer in more than one part each part should be

19 separated so that the answer is clearly understandable

20 Each Interrogatory should be construed independently No Interrogatory should be

21 construed by reference to any other lnterrogatory if the result is limitation of the scope of the

22 answer to such Interrogatory

23 And and or shall be construed disjunctively or conjunctively as necessary in order

24 to bring within the scope of the Interrogatory all responses which might otherwise be construed to

25 be outside of its scope

26 If an Interrogatory is objected to in whole or in part or if information responsive to

27 an Interrogatory is withheld on the ground of privilege or otherwise please set forth fully each

28 objection describe generally the information which is vithheld and set forth the facts upon which
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Defendants rely as the basis for each such objection

These Interrogatories are addressed to all Defendants If for an Interrogatory the

answers for all Defendants would be the same only one answer is necessary If the Defendants

answers to an Interrogatory would vary among them state and identify answers for each Defendant

separately

Pursuant to Nev Civ 26 you shall supplement your responses according to the

following

party is under duty reasonably to supplement his response with respect

to any question directly addressed to the identity and location of persons having knowledge of

10 discoverable matters and the identity of each person expected to be called as an expert witness

11 at trial the subject matter on which he is expected to testify and the substance of his testimony

12 party is under duty reasonably to amend prior response if he obtains

13 information upon the basis of which he knows that the response was incorrect when made and

14 he knows that the response though correct when made is no longer true and the circumstances

15 are such that failure to amend the response is in substance knowing concealment

16 INTERROGATORIES

17 INTERROGATORY NO.1

18 State your name address telephone number Social Security number date of birth and

19 birthplace

20 INTERROGATORY NO.2

21 If you have ever been convicted of felony or misdemeanor having to do with truth or

22 veracity set forth all relevant facts relating to such conviction including but not limited to the

23 nature of the crime and the date and place of each conviction and any fine or sentence imposed

24 INTERROGATORY NO.3

25 State the location of your property and whether it is located within open range If it is not

26 locathd within open range state any grazing restrictions that apply to your land including any

27 requirements regarding the fencing in of your animals or keeping your animals off the roadways

28 NOTE As used throughout these interrogatories open range is to be defined as set forth in NRS
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568.355

INTERROGATORY NO.4

State the number of cattle that you own how long you have owned the cattle the purpose for

which you raise the cattle and the number of employees or independent contractors you hire to keep

track of the cattle

INTERROGATORYNO.5

Provide description of the typical grazing area of your cattle including the distance from

your ranch that your cattle typically graze and whether those areas of typical grazing are in open

range If those areas are not located within open range state any grazing restrictions that apply

10 to those areas including any requirements regarding the fencing in of your animals or keeping your

11 animals off the roadways

12 INTERROGATORY NO.6

13 State any and all policies standards procedures or practices that you follow with regard to

14 tracking the location of your cattle Include in your answer how often you confirm the location of

15 your cattle and how often that you confirm that all cattle are accounted for

16 INTERROGATORY NO.7

17 State any and all policies standards procedures or practices that you typically follow when

18 you discover or are notified that any of your cattle are located on highway Include in your answer

19 whether you follow different policies standards procedures or iactices depending on whether the

20 cattle is located in open range or not and whether you proceed to remove your cattle from the

21 roadway and ifso the time lapse that typically occurs between notification and your removal of the

22 cattle

23 INTERROGATORY NO.8

24 State the last time you had confirmed the location ofthe cow that is the subject of this lawsuit

25 prior to the subject accident Include in your answer description of the confirmed location of that

26 cow including whether that location was in open range the date on which that location was

27 confirmed and who confirmed the subject cows location

28 Iii
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INTERROGATORY NO.9

Based on the location as provided by you in the preceding interrogatory as the starting point

provide whether the subject cow would have had to cross fence or fenced property in order to arrive

at the location of the subject accident with Plaintiff Include ip your answer description of the

location of any fences or fenced propert that the cow would have had to cross

INTERROGATORY NO 10

State all time within the five years prior to the subject incident when you lost track of any

of your cattle or were notified that one or more of your cattle were on or near any roadway

INTERROGATORY NO 11

10 State whether any of your other cattle other than the cow that is subject of this lawsuit

11 were at or near the location of the subject accident with Plaintiff at the tithe of that accident or

12 shortly thereafter

13 INTERROGATORY NO 12

14 Describe with particularity how your cattle are marked and/or branded including the subject

15 cow Include in you answer whether your cattle haye ear tags and if so whether those ear tags are

16 florescent reflect light or otherwise luminesce at night or when illuminated

17 INTERROGATORY NO 13

18 Describe with particularity based on your observations and personal knowledge of the

.19 industry the common practice among cattle owners in Nye County regarding how their cattle are

20 marked and/or branded Include in you answer whether it is common practice in Nye County for

21 cattle to have ear tags and if so whether those ear tags are florescent reflect light or otherwise

22 luminesce at night or when illuminated

23 INTERROGATORY NO 14

24 IdentifS sufficiently to petmit service of subpoena any expert or consultant with whom you

25 have communicated or intend to utilize at trial or arbitration in connection with the occurrence which

26 is the subject matter of this action and state the specific area of knowledge of each such person their

27 expected testimony and the date when each such person was first contacted

28 ///
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INTERROGATORY NO 15

Identify sufficiently to pennit service of subpoena duces tecum or Rule 34 Request for

Production each document writing or physical object provided to each person identified in your

dnswer to the preceding interrogatory and each document writing or communication you have

received froth each uch person

INTERROGATORY NO 16

Identify sufficiently to permit service of subpoena duces tecum or Rule 34 Request for

Produbtion each document writing or communication of which you or your attorney have

possession or control from or by any Plaintiff Defendant witness or any agent or representative of

10 any Defendant Plaintiff or any witness which pertainsin any manner to this accident or to the issues

11 arising therefrom

12 INTERROGATORY NO 17

13 Identify sufficiently to permit service of subpoena duces tecum or Rule 34 Request for

14 Production each document writing or physical object known to you pertaining to this accident or

15 to the issues arising therefrom not previously identified in your answers to the preceding

16 interrogatories

17 INTERROGATORY NO 18

18 Describe with particularity any and all incidents in the ten 10 years prior to the subject

19 incident where your cattle were involved in an incident with any man-made or man-operated object

20 on roadway Include in your answer description of the incident the date of the incident the name

21 of the party in the motor vehicle whether any injuries or fatalities resulted and whether litigation

22 was instituted

23 INTERROGATORY NO 19

24 Set forth each and every fact which you contend supports your defense of the allegations

25 contained in the Complaint on file herein

26 INTERROGATORY NO 20

27 If your answer to any of the Requests for Admissions served herewith is anything other than

28 an unqualified admission please set forth all facts upon which you base your response for each
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Request

INTERROGATORYNO.21

State the name title and position of the persons other than your attorney who helped

prepare or supplied information for the answers to Plaintiffs Interrogatories

DATED thisay of October 2007

ALDRICH BRYSON LLP

___
NevadaBarNo 6877

Stacy Harrop
10 NevadaBarNo 9826

1601 Rainbow Blvd Suite 160

11 Las Vegas Nevada 89146

702 853-5490

12 702 853-5491 fax
Attorneys for Plaint iffs

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page9of 10

176



CERTIFICATE OF MMLING

hereby cefti that on this day of October 2007 seMce of the foregoing

IELMNTWFS FIRST SET OF INTERROGATORIES TO DEFENDANT FALL1M was made

this date by depositing true and correct copy of the same for mailing in Las Vegas Nevada

addressed to

Harold Kuehn Esq
Gibson Kuehn

921 Highway 160 203
Pabrump NV 89048

P.O Box 1411

Tonopah NV 89049

Attorney for Defendant/Countercialmant
Susan Fallini

Katherine Peck Esq
Peck Law Offices

701 Bridger Aye Ste 500

Las Vegas NV 89106

Attorney for Counterdefendant
Estate ofMichael David Adams

19

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ylosyee
of AJJDRJCH
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REQT
John Aldrich

NevadaBarNo.6877

Stacy Harrop
NevadaBarNo.9826

ALDRICH BRYSON LLP
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for Plaintffs

TIlE FIFTH JUDICIAL DISTRICT COURT
TUE STATE OF NEVADA

COUNTY OF NYE

10
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

Estate

12
Plaintiffs

13
vs

14
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15
Defendants

16 SUSAN FALLINIE

17 Counterclaimant

18 vs

19 Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

20 ADAMS individually and on behalf of the

21
Estate

Counterdefendants

23
PLAINTIFFS FIRST SET OF REQUESTS FOR ADMISSION TO DEFENDANT

FALLINI

24 TO SUSAN FALLINI Defendant/Counterclaimant

25 TO HAROLD ICIJEIIN ESQ attorney for Defendant/Counterciafinant

26
Plaintiffs Estate of MICI-IAEL DAVID ADAMS by and through his mother JUDITH

27
ADAMS by and through their attorneys Aldrich Bryson LLP hereby request that Defendant

28
pursuant to Nev Civ 36 respond to the following Requests for Admission within thirty 30

days of service hereof
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REQUEST FORADMISSION NO.1

Admit that your property is not located within open range

NOTE As used throughout these requests open range is to be defined as set forth in NRS

568.355

REQUEST FOR ADMISSION NO.2

Admit that you are the owner of the cow that is mentioned in of the Complaint on file herein

hereafter subject cow

REQUEST FOR ADMISSION NO.3

Admit that it is the common practice of Nye County ranchers to mark their cattle with

10 reflective or luminescent tags

11 REQUEST FOR ADMISSION NO.4

12 Admit that the subject cow was not marked with reflective or luminescent tag

13 REQUEST FOR ADMISSION NO.5

14 Admit that the subject cow crossed fence to arrive at the location of the subject accident

15 described in the Complaint on file herein

16 REQUEST FOR ADMISSION NO.6

17 Admit that your cattle have previously been involved in incidents with niotor vehicles on the

18 roadway

19 REQUEST FOR ADMISSION NO.7

20 Admit that you do not track the location ofyour cattle while they are grazing away from your

21 property

22 REQUEST FOR ADMISSION NO.8

23 Admit that you do not remove your cattle from the roadway when notified that the cattle are

24 in roadway

25 REQUEST FOR ADMISSION NO.9

26 Admit that the subject cow was not visible at night

27 REQUEST FOR ADMISSION NO 10

28 Admit that you were aware that the subject cow was not visible at night prior to the incident
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that is the subject of the Complaint on file herein

REQUEST FOR AD1VHSSION NO 11

Admit that the subject cow was in the roadway of SR 375 at the time of the incident that is

the subject of the Complaint on file herein

REOUIESTFORADMISSIONNO 12

Admit that the subject cows presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein

REQUEST FOR ADMISSION NO 13

Admit that you did not know the location of the subject cow at the time of the incident that

10 is the subject of the Complaint on file herein

11 REQUEST FOR ADMISSION NO 14

12 Admit that the presence of reflective or luminescent tag on the subject cow would have

13 made the subject cow visible at the time of the incident that is the subject of the Complaint on file

14 herein

15 DATED this3i day of October 2007

16 ALDRICH BRYSON Lii

18 adii
Stacy Harrop

20 Nevada Bar No 9826
1601 Rainbow Blvd Suite 160

21 Las Vegas Nevada 89146

702 853-5490

22 702 853-5491 fax
Attorneys for P1aint

23

24

25

26

27

28
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CERTIFICATE OF MAILING

hereby certi that on this 1_-lTay of October 2007 service of the foregoing

PLAINTIFFS FIRST SET OFREQUESTS FOR ADMISSION TO DEFENDANT FALLINI

was made this date by depositing true and correct copy of the same fqr mailing in Las Vegas

Nevada addressed to

Harold Kuehn Esq

Gibson Kuehn

921 Highway 160 203
Palwimp NV 89048

P.O Box 1411

Tonopah NV 89049

Attorney for Defendant/Counterclaimant

Katherine Peck Esq
Peck Law Offices

701 Bridger Aye Ste 500

Las Vegas NV 89106

Attorney for Counterdefendant
Estate of MichOel David Adams

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Joyee
of
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REQT
Jplm Aldrich

NevadaBarNo.6877

Stacy Harrop
NevadaBarNo.9826
ALDRICH BRYSON LLP
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 853-5491 fax
Attorneys for Plaint ffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

10
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539
ADAMS individually and on behalf of the Dept 2P

Estate

12
Plaintiffs

13
vs

14
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

Defendants

16 SUSAN FALLItNI

17 Counterclaimant

18
vs

.19 Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

20 ADAMS individuallyand on behalf of the

21
Estate

22
Counterdefendants

23
PLAINTIFFS FIRST SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS TO

DEFENDANT FALLINE

TO SUSAN FALLINI Defendant/Counterclaimant

25 TO HAROLD KOEHN ESQ attorney for Defendant/Countercialinant

26
Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

27
ADAMS by and through their attorneys Aldrich Bryson LLP hereby requests that Defendant

.28

pursuant to Nev Civ 34 respond to the following Requests for Production of Documents

within thirty 30 days of service hereof
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DEFINITIONS AND INSTRUCTIONS

The followingpreliminaxy definitions and instructions apply to each of the Requests set forth

hereafter and are deemed to be incorporated therein

When used in these Requests the term Defendant or Defendants its plural or any

synonym thereof is intended to and shall embrace and include in addition to the named party or

parties counsel for said party and all agents servants employees representatives investigators and

others who are in possession of or may have obtained infonnation for or on behalf of the named

Defendant As to each person please state his or her full name last known residence address and

telephone number and his or her job title capacity or position at such last known employment

10 As used in these Requests the terms document and writing and the plural forms

11 thereof shall mean all written recorded or graphic matters however produced or reproduced of

12 every kind and description pertaining in any way to the subject matter of this action The terms

13 document and writing shall include but are not limited to any books pamphlets periodicals

14 memoranda including those of telephone and oral conversations e-mails contracts

15 correspondence agreements application financial records security instruments disbursements

16 checks bank statements time records accounting or financial records notes diaries logs telegrams

17 or cables prepared drafted received or sent tapes transcripts recordings minutes of meetings

18 directives work papers charts drawings prints flow sheets photographs film computer printouts

19 medical and hospital records and reports x-ray photographs advertisements catalogs or any hand-

20 written recorded transcribed punched tapes filmed or graphic matters however roduced or

21 reproduced in Defendants possession custod5r or control or to which defendant has or has had

22 access

23 As used throughout these Requests the term you its plural or any synonyms

24 thereof is intended to and shall embrace and include in addition to the named party or parties

25 counsel for such party or parties and all agents servants employees representatives investigators

26 and others who are in the possession of or who may have obtained information for or on behalf of

27 the named party or parties

28 As used throughout these Requests the term person or its plural or any synonyms
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thereof is intended to and shall embrace and include any individual partnership corporation

company association government agency whether federal state local or any agency of the

government of foreign country or any other entity

As used throughout these Requests the term communication its plural or any

synonyms thereof is intended to and shall embrace and include all written communications and with

respect
tb all communications shall include but is not limited to every discussion

conversation conference meeting interview telephone call or doctor or other professional service

visit

As used throughout these Requests the terms identi identity or

10 identification their plural or any synonyms thereof when used with reference to peron shall

11 mean to state the full name and address and where applicable the present position and business if

12 known and each prior position and business

13 As used throughout these Requests the terms identilS identity or

14 identification their plural or synonyms thereof when used with reference to document mean to

15 state

16 The general nature of the document or object i.e whether it is letter

17 memorandum report drawing chart or tracing pamphlet etc

18 The general subject matter of the document or object

19 The name current or last known business address and home address

20 of the original author or draftsman and if different the signor or signors and of any person who

21 has edited corrected revised or amended or who has entered any initials or comment or notation

22 thereon

23 The date thereof including any date of ahy such editing correcting

24 amending or revision

25 Any numerical designation appearing thereon such as file reference

26 The name of each recipient of copy of the document or object and

27 The place where and the person now having custody or control of each

28 such document or object or if such document or object has been destroyed the place of and reasons
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for such destruction

As used throughout these Requests the terms identify identity and

identification when used in reference to communication mean to state with respect to each

communication the nature of the communication telephone call letter etc the date of the

communication the persons who were present at or participated in the communication or with whom

or from whom the communication was made and the substance of the statement made by each

person involved in such communication

All information is to be divulged which is in Defendants possessiQn or control or can

be ascertained upon reasonable investigation of areas within your control The knowledge of

10 Defendants attorney is deemed to be Defendants knowledge so that apart from privileged matters

11 if Defendants attorney has knowledge of the information sought to be elicited herein said

12 knowledge must be incorporated into these answers even if such information is unknown to

13 Defendant individually

14 Whenever you are unable to state an answer to these Requests based upon your own

15 personal knowledge please so state and identify the person or persons you believe to have such

16 knowledge what you believe the correct answer to be and the facts upon which you base your

17 answer

18 When Request calls for an answer in more than one part each part should be

19 separated so that the answer is clearly understandable

20 Each Request should be construed independently No Request should be construed

21 by reference to any other Request if the result is limitation of the scope of the answer to such

22 Request

23 And and or shall be construed disjunctively or conjunctively as necessary in

24 order to bring within the scope of the Request all responses which might otherwise be construed to

25 be outside of its scope

26 If Request is objected to in whole or in part or if information responsive to

27 Request is withheld on the ground of privilege or otherwise please set forth fully each objection

28 describe generally the information which is withheld and set forth the facts upon which Defendants
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rely as the basis for each such objection

These Requests are addressed to all Defendants If for Request the answers for all

Defendants would be the same only one answer is necessary If the Defendants answers to

Request would vary among them state and identif answers for each Defendant separately

Pursuant to Nev Civ 26 you shall supplement your responses according to the

following

party is under duty reasonably to supplement his response with respect

to any question directly addressed to thç identity and location of persons having knowledge of

discoverable matters and the identity of each person expected to be called as an expert witness

10 at trial the subject matter on which he is expected to testifr and the substance of his testimony

11 party is under duty reasonably to amend prio response if he obtains

12 information upon the basis of which he knows that the response was incorrect when made and

13 he knows that the response though correct when made is no longer true and the circumstances

14 are such that failure to amend the response is in substance knowing concealment

15 REQUESTS FOR PRODUCTION

16 REQUEST FOR PRODUCTION NO.1

17 Produce any and all documents identified consulted or referred to in your answers to

18 Plaintiffs First Set of Interrogatories to Dbfendant Faflini served concurrently herewith

19 REQUEST FOR PRODUCTION NO

20 Produce any and all documents which support refute or in any way relate to the allegations

21 in the Complaint on file herein and/or your defenses thereto

22 REQUEST FOR PRODUCTION NO.3

23 Produce copies of any and all written or recorded statements allegedly made by Plaintiff or

24 his representative Defendant or any representative or agent of Defendant or any witness regarding

25 the allegations which form the basis of this litigation

26 REQUEST FOR PRODUCTION NO.4

27 Produce copies of any and all non-transcribed witness statements allegedly made by Plaintiff

28 Defendant or representative or agent of Defendant or any witness regarding the allegations which
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form the basis of this litigation

REQUEST FOR PRODUCTION NO.5

Produce copies of any and all videotapes photographs charts or diagrams which depict the

scene of the incident which forms the basis of this litigation

REQUEST FORPRODUCTIONNO

Produce copies of any and all investigative reports and the underlying notes giving rise

thereto regarding the incident which forms the basis of this litigation

REOUEST FOR PRODUCTIONNO

Produce any and all documents contemplated to be used in defense of the allegations in the

10 Complaint on file herein including all rebuttal and impeachment documents

11 REQUEST FOR PRODUCTION NO.8

12 Produce copies ofanyjournais diaries or other contemporary documentation regarding the

13 allegations which form the basis of this litigation

14 REQUEST FORPRODUCTIONNO.9

15 Produce copies of any and all documents that relate to any contact or communications

16 between Defendant or any agent or representative of Defendant and the police with regard to the

17 incident described in the Complaint on file herein

18 REQUEST FOR PRODUCTION NO 10

19 Produce copies of any photographs or depictions ofthe marks or brands used by you on your

20 cattle including any ear tags

21 REqUEST FORPRODUCTION NO.11

22 Produce copies of any photographs or depictions of the marks or brands including ear tags

23 commonly used by cattle owners in Nye County as provided in your answers to Plaintiffs

24 Interrogatories to Defendant Fallini served concurrently herewith

25 REQUEST FOR PRODUCTION NO 12

26 Produce any and all docmnents that describe or depict the location of your property the last

27 confirmed location of the subject cow priorto the incident as provided in your answers to Plaintiffs

28 Interrogatories to Defendant Fallini served concurrently herewith and the location of the incident
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described in the Complaint on file herein

REQUEST FOR PRODUCTION NO 13

Produce any and all documents that describe or depict the any fences or fenced property that

the subject cow would have had to cross in order to arrive at the location of the subject incident from

its last confirrhed location as provided in your answers to Plaintiffs Interrogatories to Defendant

Fallini served concurrently herewith

REQUEST FOR PRODUCTION NO 14

Produce any and all documents that describe or defifie whether the following locations are

located in open range or in herd district your property the last confirmed location of the

10 subject cow prior to the incident or the location of the incident described in the Complaint on file

11 herein

12 REQUEST FOR PRODUCTION NO 15

13 Produce any and all documents that describe or depict the typical grazing area of your cattle

14 as provided in your answers to Plaintiffs Interrogatories to Defendant Fallini served concurrently

15 herewith

16 REQUEST FOR PRODUCTION NO 16

17 Produce any and all documents that describe or relate to any and all policies standards

.18 procedures or practices that you follow with regard to tracking the location of your cattle

19 REQUEST FORPRODUCTLONNO.17

20 Produce any and all documents that describe or relate to any and all policies standards

21 procedures or practices that you typically follow when you discover or are notified that any of your

22 cattle are located on highway

23 REQUEST FOR PRODUCTION NO 18

24 Produce any and all documents that describe or relate to any incidents in the ten 10 years

25 prior to the subject incident where your cattle were involved in an incident with any man-made or

26 man-operatcI object on roadway

27 III

28 /7/
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REQUEST FOR PRODUCTION NO 19

Produce list of all experts with whom you have communicated in connection with this

matter and copy of any reports received from those experts along with copy of all documents

which were provided to the expert and were utilized by said expert in forming an opinion as well

as any notes of communication with said experts

REQUEST FOR PRODUCTION NO 20

Produce any and all documents that support any and all of your denials to the Requests for

Admissions served concurrently herewith

REQUEST FOR PRODUCTION NO 21

10 Produce any and all documents consulted referenced or utilized in responding to these

11 requests for production of documents

12 DATED this3Nay of October 2007

13 ALDRICH BRYSON LLP

John ich

16 NevadaBarNo 6877

Stacy Harrop
17 NevadaBarNo 9826

1601 Rainbow Blvd Suite 160

18 Las VegasNevadaS9l46
702 853-5490

19 702 853-5491 fax
Attorneys for Plaint ifs

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF MAILING

hereby cefli that on this day of rf tiV007 seice of the foregoing

PLAINTIFFS FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO

DEFENDANT FALLINI was made this date by depositing true and correct copy of the same for

mailing in Las Vegas Nevada addressed to

Harold Kuehn Esq
Gibson Kuehn

921 Highway 160 203
PahrumpNV 89048

10 P.OBox 1411

Tonopah NV 89049

11 Attorney for Defendait/Counterclaimant

12

13 Katherine Peck Esq
Peck Law Offices

14 701 Bridger Aye Ste 500

Las VegasNV 89106

15 Attorney for Counterdefendant

16

Estate of Michael David Adams

17 ______
Afrem31oyee of

Alf
RICH BRYSON LLP

lfl
19

20

21
22

23

24

25

26

27

28
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REQT
CALENDARED

BLACK LOBELLO
John Aldrich

JUL
Nevada Bar No 6877

10777 West Twain Avenue Suite 300

Las Vegas Nevada 89135

702 869-8801

702 869-2669 Fax
Attorneys for Plain4

THE FIFTH JUDICIAL DISTRiCT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

io ADAMS individually and on behalf of the Dept 2P

Estate

Plaintiffs

12

13
SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

14
Defendants

SUSAN FALL1N

16
Counterclaimant

17
vs

18
Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

19 ADAMS individually and on behalf of the

20
Estate

21
Counterdefendants

22 PLAINTIFFS SECOND SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT FALLINI

TO SUSAN FALLINI DefendantlCounterclaimant

24 TO HAROLD KUEHN ESQ attorney for.Defendant/Connterclaimant

25
Plaintiffs Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH

26
ADAMS by and through their attorneys Aldrich Bryson LLP hereby requests that Defendant

27
pursuant to Nev Civ 34 respond to the following Requests for Production of Documents

28
within thirty 30 days of service hereof
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DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions and instructions apply to each of the Requests set forth

hereafter and are deemed to be incorporated therein

When used in these Requests the term Defendant or Defendants its plural or any

synonym thereof is intended to and shall embrace and include in addition to the named party or

parties counsel for said party and all agents servants employees representatives investigators and

others who are in possession of or may have obtained information for or on behalf of the named

Defendant As to each person please state his or her full name last known residence address and

telephone number and his or her job title capacity or position at such last known employment

10 As used in these Requests the terms doctjjjent and writing and the plural forms

11 thereof shall mean all written recorded or graphic matters however produced or reproduced of

12 every kind and description pertaining in any way to the subject matter of this action The terms

13 document and writing shall include but are not limited to any books pamphlets periodicals

14 memoranda including those of telephone and oral conversations e-mails contracts

15 correspondence agreements application financial records security instruments disbursements

16 checks bank statements time records accountingor financial records notes diaries logs telegrams

17 or cables prepared drafted received or sent tapes transcripts recordings minutes of meetings

18 directives work papers charts drawings prints flow sheets photographs film computer printouts

19 medical and hospital records and reports x-ray photographs advertisements catalogs or any hand-

20 written recorded transcribed punched tapes filmed or graphic matters however produced or

21 reproduced in Defendants possession custody or control or to which defendant has or has had

22 access

23 As used throughout these Requests the term you its plural or any synonyms

24 thereof is intended to and shall embrace and include in addition to the named party or parties

25 counsel for such party or parties and all agents servants employees representatives investigators

26 and others who are in the possessioti of or who may have obtained infonnation for or on behalf of

27 the named party or parties

28 As used throughout these Requests the term person or its plural or any synonyms

Page of
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thereof is intended to and shall embrace and include any individual partnership corporation

company association government agency whether federal state local or any agency of the

government of foreign country or any other entity

As used throughout these Requests the term communication its plural or any

synonyms thereof is intended to and shall embrace and include all written communications and with

respect to all communications shall include but is not limited to every discussion

conversation conference meeting interview telephone call or doctor or other professional service

visit

As used throughout these Requests the terms identif identity or

10 identification their plural or any synonyms thereof when used with reference to person shall

11 mean to state the full name and address and where applicable the present position and business if

12 known and each prior position and business

13 As used throughout these Requests the terms identif identity or

14 idelitification their plural or synonyms thereof when used with reference to document mean to

15 state

16 The general nature ofthe document or object i.e whether it is letter

17 memorandum report drawing chart or tracing a.pamphlet etc

18 The general subject matter of the document or object

19 The name current or last known business address and home addres

20 of the original author or draftsman and if different the signor or signors and of any person who

21 has edited corrected revised or amended or who has entered any initials or comment or notation

22 thereon

23 The date thereof including any date of any such editing correcting

24 amending or revision

25 Anynurnerical designation appearing thereon such as file reference

26 The name of each recipient of copy of the document or object and

27 The place where and the person now having custody or control ofeach

28 such document or object or if such document or object has been destroyed the place of and reasons

Page of
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for such destruction

As used throughout these Requests the terms identi identity and

identification when used in reference to communication mean to state with respect to each

communication the nature of the communication telephone call letter etc the date of the

communication the persons who were present at orparticipated in the communication or with whom

or from whom the communication was made and the substance of the statement made by each

person involved in such communication

All information is to be divulged which is in Defendants possession or control or can

be ascertained upon reasonable investigation of areas ithin your control The knowledge of

10 Defendants attorney is deemed to be Defendants knowledge so that apart from privileged matters

11 if Defendants attorney has knowledge of the information sought to be elicited herein said

12 knowledge must be incorporated into these answers even if such information is unknown to

13 Defendant individually

14 Whenever you are unable to state an answer to these Requests based upon your own

15 personal knowledge please so state and identifr the person or persons you believe to have such

16 knowledge what you believe the correct answer to be and the facts upon which you base your

17 answer

18 When Request calls for an answer in more than one part each part should be

19 separated so that the answer is clearly understandable

20 Each Request should be construed independently No Request should be construed

21 by reference to any other Request if the result is limitation of the scope of the answer to such

22 Request

23 And and of shall be construed disjunctively or conjunctively as necessary in

24 order to bring within the scope of the Request all responses which might otherwise be construed to

25 be outside of its scope

26 If Request is objected to in whole or in part or if information responsive to

27 Request is withheld on the ground of privilege or otherwise please set forth fully each objection

28 describe generally the information which is withheld and set forth the facts upon which Defendants

Page4of
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rely as the basis for each such objection

These Requests are addressed to all Defendants If for Request the answers for all

Defendants would be the same only one answer is necessary If the Defendants answers to

Request would vary among them state and identify answers for each Defendant separately

Pursuant to Nev Civ 26 you shall supplement your responses according to the

following

party is under duty reasonably to supplement his response with respect

to any question directly addressed to the identity and location of persons having knowledge of

discoverable matters and the identity of each person expected to be called as an expert witness

10 at trial the subject matter on which he is expected to testify and the substance of his testimony

11 party is under duty reasonably to amend prior response ifhe obtains

12 information upon the basis of which he knows that the response was incorrect when made and

13 he knows that the response though correct when made is no longer true and the cirbumstances

14 are such that failure to amend the response is in substance knowing concealment

15 REOUESTS FOR PRODUCTION

16 REQUEST FOR PRODUCTION NO 22

17 Produce any insurance policies or carriers which may provide coverage for the incident

18 described in the complaint

19 REOUESTFORPRODUCTIONNO 23

20 Produce all notices to any potential insurance carriers regarding the incident described in the

21 complaint including any responses received by any potential insurance carriers

22 DATED this day of July 2008

23 BLACK LOBELLO

241

25 _____
/hn Aldrich

26 /1NevadaBarNo 6877

10777 West Twain Avenue Suite 300

27 Las Vegas Nevada 89135

702 869-8801

28 702 869-2669 Fax
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Attorneys for Plaintiffs

CERTIFICATE OF MAILING

hereby certify that on this_day of July 2008 service of the foregoing PLAINTIFFS

SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO DEFENDANT

FALLINI was made this date by depositing true and correct copy of the same for mailing in Las

Vegas Nevada addressed to

Harold Kuehn IEsq

Gibson Kuehn
10 921 Highway 160 203

Pabrump NV 89048

11

P.O Box 1411

12 TonopahNV 89049

Attorney for Defendant/Counterclaimant
13

14

Katherine Peck Esq
15 Peck Law Offices

701 Bridger Aye Ste 500

16 LasVegasNV89106
Attorney for Counterdefendant

17 Estate ofMichael David Adams

18

19

20

21

22

23

24

25

26

27

28

pmpJbyee otELAC

Page of
199



EXHIBIT

200



John Aldrich Esq
..%

Nevada State Bar No 6877

Adrianne Duncan Esq
Nevada State Bar No 9797 irjcj nj Li Li

BLACK LOBELLO
10777 West Twain Avenue Suite 300 .._
Las Vegas Nevada 89135

702 869-8801 S.

Attorneys for Plaint ffs

THE FIFTH JUDICIAL DISTRICT CQURT
THE STATEOF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH Case No CV24539

11 ADAMS individually and on behalf of the Dept 2P

Estate

12

Plaintiffs

13

vs
14

SUSAN FALLINI DOES I-X and ROE
15 CORPORATIONS LX inclusive

16 Defendants

_____________________________________________________________________

17 SUSAN FALLINI

18 Counterclaimant

19 vs

20 Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

21 ADAMS individually and on behalf of the

Estate
22

Counterdefendants

23 _________________________________________

-- 24 NOTICE OF ENTRY OF ORDER

25 PLEASE TAKE NOTICE that on the 30tI day of July 2008 an Order Granting Plaintiffs

26 Motion for Partial Summary Judgement was entered in the above-captioned matter

27

28 Pagelof2
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copy of which is attached hereto

DATED this jday of August 2008

BLACK LOBELLO

cThn Aldrich

Nevada BarNo 6877

10777 West Twain Avenue Suite 300

Las VegasNevada89l35

702 869-8801

702 869-2669 Fax

10 CERTIFICATE OF SERVICE

11 hereby certif that on theL day of August 2008 true and correct copy of the foregoing

12 NOTICE OF ENTRY OF ORDER was deposited into the U.S mail at Las Vegas Nevada first-

13 class postage ftilly prepaid addressed to the following persons

14

15 Harold Kuehn Esq
Gibson Kuehn LLP

16 1601 Basin Avenue Ste 101

PahrumpNV 89060

17

18 K.atherine.M Barker Esq
Law Office of Katherine Barker

19 701 Bridger Avenue Suite 500

Las \JegasNV 89101

20

21

eA.n Enployee of1k LoBello

22

23

24

25

26

27

28 Page2of2
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RDR
olm Aldrich Esq
Jevada State Bar No 6877 30
.drianne Duncan Esq jI3 SUt-

Jevada State Bar No 9797

ELACK LOBELLO couTY
10777 West Twain Avenue Suite 300 qI

BY DEPU
As Vegas Nevada 89135

702 869-8801

luornØysfor Plaint t.Ts

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

110 state of MICHAEL DAVID ADAMS
and through his mother JUDITH Case No CV24539

11 WAMS individually and on behalf of the Dept. 2P

state

12

Plaintiffs

13

14

FALLINI DOES I-X and ROE
15 IORP ORATIONS I-X inclusive

16 Defendants

_______________
17

18 Counterclaimant

1.9 i5

20 Estate of MICHAEL DAVID ADAMS
and through his mother JUDITH

21 WAMS individually and on behalf of the

Estate

22

Counterdefendants

23 _________________________________

24 DRDER GRANTING PLAINTIFFS MOTION FOR PARTiAL SUMMARY JUDGMENT

25

THIS MATTER having come on for hearing on Monday July 142008 on Plaintiffs Motion

26

or Partial Summary Judgment before thn Honorable Robert Lane and John Aldrich Esq
27

.ppearing on behalf of the Plaintiffs no other counsel present the court having reviewed the Motion

28
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

forPartial SummaryJudgment and thejoinderto theMotion forPartial SummaryJudgment having

eviewed all pleadings and papers on file herein and having heard the arguments of present counsel

and good cause appearing therefore

THE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT

Fallinis property is not located within an open range as it is defined in

NRS 568.355

Fallini is the owner of the cow that is mentioned in the Plaintiffs Complaint on file

herein subject cow

It is the common practice of Nye County Nevada ranchers to mark their cattle with

reflective or luminescent tags

The subject cow was not marked with reflective or luminescent tag

The subject cow crossed fence to arrive at the location of the subject accident

described inthe Complaint on file herein

Fallinis cattle had previously been involved in incidents with motor vehicles on the

roadway

Fallini does not track the location of her cattle while they are grazing away from her

property

Fallini does not remove her cattle from the roadway when notified that the cattle are

in roadway

The subject cow was not visible at night

10 Fallini was aware that the subject cow was not visible at night prior to the incident

that is the subject of the Complaint on file herein

11 The subject cow was in the roadway of SR 375 at the time of the incident that is the

subject matter of the Complaint on file herein

12 The subject cows presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein

13 Fallini did not know the location of the subject cow at the time of the incident that

is the subject of the Complaint on file herein
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The presence of reflective or luminescent tag on the subject cow would have made

the subject cow visible at the time of the incident that is the subject of the Complaint

on file herein

THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LAW

Defendant Fallini had and duty to ensure that the subject cow was not in the roadway

at the time of the incident described in the Complaint

Defendant Fallini had duty to follow the common practice of Nye County Nevada

ranchers and to mark her cow with reflecting or lumination tags

Defendant Fallini breached the duty of care to the decedent as set forth In the

Findings of Fact and Conclusions of Law

As result of Defendant Fallini breach the decendent Michael David Adams was

killed

Defendant Fallini is liable for the damages to which Plaintiff is ntitled in an amount

to be determined at later time

IT IS HEREBY ORDERED that Plaintiffs Motion for Partial Sununary Judgment as to

he issue of Defendants duty andbreach of duty is hereby GRANTED

DATED thi day oficL 2008

ROBERT LANE

10

11

12

13

14

15

16

17

18

19

20

21

--
22

23

24

25

26

27

28

DISTRICT COURT JUDGE

ubmitted By

3LACK LOBELLO

1Th Aldrich

4evadaBarNo 6877

10777 West Twain Avenue Suite 300

as Vegas Nevada 89135

702 869-8801

702 869-2669 Fax
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ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas NV 89146

702 853-5490

702 227-1975 fax

February 24 2099

Harold Kuehn Bsq

Gibson Kuehn

1601 Basin Avenue 101

Pahrump NV 89060

Re Adams Fallini

Dear Mr Kuehn

Discovery requests were sent to your client Susan Falllini quite some time ago have never

received any responses One of the requests was for your client to produce the insurance policy

information she carried on her ranch and cattle At this time respectfully request that you produce

this information within ten 10 days of receipt of this letter Failure to do so will result in me filing

motion to compel

look forward to hearing frori you boon

Kindest Regards

ALDRICH LAW FIRM LTD

5hn Aldrich

cc Katherine Barker Faq
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AFF
Join Aldrich

Nevada BarNo 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

Attorney for Plaintiff

THE FIFTH JuDICiAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OFNYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539
and through his mother JUDITH ADAMS Dept No 2P

10 individually and on behalf of the Estate

11
Plaintiff

12

13
SUSAN FALLINI DOES I-X and ROE

14
CORPORATIONS I-X inclusive

15
Defendants

16

17
SUSAN FALL1NI

Counterclaimant

19
V5

Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS
individually and on behalf of the Estate

22
Counterdefendants

23 ______________________________________

24
AFFIDAVIT OF JOHN ALDRICH IN SUPPORT OF MOTION TO COMPEL

25
State of Nevada

26

County of Clark

27
Affiant being first duly sworn deposes and states the following

28
John Aldrich am an attorney licensed to practice in the State of Nevada and
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partner in the law firm of Aldrich Law Finn Ltd

My office address is 1601 Rainbow Blvd Suite 160 Las Vegas Nevada 89146

have personal lcnowledge of the contents of this document or where stated upon

information and belief believe them to be true and am competent to testify to the facts set forth

herein

The documents attached hereto as Exhibits through are true and correct copies of

documents prepared bymy office and sent to counsel for Defendant in this matter These documents

were kept in the ordinary course of business

have attempted to amicably resolve this discovery issue and obtain copy of

10 Defendants applicable insurance policies but to no avail On February 28 2009 sent letter to

11 Defendants counsel seeking responses to the discovery Exhibit

12 have attempted to discuss this discovery issue with Defendants counsel Mr

13 K.uehn as well On or about March 2009 contacted the office of Mr Kuehn was informed

14 that Mr K.uelui was not available left message with myphone number and asked that Mr K.uehn

15 return the call No return call ever came

16 On March 18 2009 again contacted the offic6 ofMr Kuehn was again informed

17 that Mr Kuehn was not available left message with my phone number and asked that Mr

18 K.uelrn return the call No return call ever came

19 have expended approximately hours preparing the Motion to Compel and this

20 Affidavit anticipate that will have to travel to Pabrump Nevada for the hearing on this matter

21 Generally the round trip from Las Vegas to Pahrump including the hearing takes about four hours

22 ffill half-day Although my normal hourly rate is $300.00 per hour am only requesting

23 attorneys fees in the amount of$ 1600.00 for having to bring this motion as well as $50.00 in costs

24 for having to travel to Pabrump

25 III

26 lii

27 /1/

28

Page of
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Defendants reftsal to provide the requested discovery

Dated this 2-0
day of March 2009

Suhscri1 sworn to before me
t1jtdy of Mr.ch 2009

A/L4 ftQZc
NbTARY PUBLiC cT

The infonnation sought is standard discovery and there is no rationale basis for

ae O1sL4

/HN
ALDRiCH ESQ

---S

ELEANOR
ENGEBRETSON

Notary Public-state of Nevada
APPt NO 96-49282.1

App1 ExpIres QGteber 03

10

11

12

13

14

15

16

17

18

19

20

21

7r

23

24

25

26

27

28
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AFFIDAVIT OF CATHERINE HERNANDEZ IN SUPPORT OF MOTION TO STRIKE
DEFENDANTS ANSWER

State of Nevada
SS

County of Clark

Affiant being first duly sworn deposes and states the following

Catherine Hernandez am an attorney licensed to practice in the State of Nevada and

aa attorney with the law firm of Aldrich Law Firm Ltd

My office address is 1601 Rainbow Blvd Suite 160 Las Vegas Nevada 89146

10

have personal knowledge of the contents of this document or where stated upon

information and belief believe them to be true and am competent to testify to the facts set forth

herein

12

appeared at the hearing on Plaintiffs Motion to Compel Defendant to Compel

Defendants Production of Documents on April 27 2009 Harold Kuehn Bsq appeared for

Defendant

15

16

At said hearing Mr Kuelm did not orally oppose the Motion to Compel but agreed

17

the motion should be granted At the hearing Mr Kuehn provided no reason as to why Defendant

had not complied with any previous requests for discovery

19

Further at said hearing Mr Kuehn did not object to sanctions being awarded for

20

Defendants failure to comply with discovery requests he only objected to the amount of sanctions

requested
.21

Dated this /1 day of June
22

23 CATHERINE IIERNANDEZ ESQ

24 Subscribe sworn to before me
this /7 ay of June 2009

25 Sn
cXQ-evL .uo

26 -4OTARY PUBIIC

27

28

ELEANOR
ENGEBRETSÔN

Notary Public-state of Nevada
APpy NO 98.49282-1

App Expires October ca
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1NEO
John Aldrich Esq
NevadaBarNo.6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160 %N
Las Vegas Nevada 89146

702 853-5490 vc coUNTY CLERK
702 227-1975 fax DEPUTY
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS
10 by and through his mother JUDITH Case No CV24539

ADAMS individually and on behalf of the Dept 2P

11 Estate

12 Plaintiffs

13 vs

14 SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

15

Defendants

16 ___________________________________
SUSAN FALLINI

17

Counterclaimant

18

vs

19

Estate of MICHAEL DAVID ADAMS
20 by and through his mother JUDITH

ADAMS individually and on behalf of the

21 Estate

22 Counterdefendants

23

NOTICE OF ENTRY OF ORDER
24

I/I

25

I/I

26

I/I

27

28 Pagelof2
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on April

27 2009 copy of which is attached hereto as Exhibit

DATED this qtiay of May 2009

ALDRICH LAW FIRM LTD

46hn Aldrich Esq

71Nevada State Bar No 6877
1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

702 227-1975

Attorneys for Plaintiff

CERTifICATE OF SERVICE
11

HEREBY CERTiFY that on the day of May 2009 mailed copy of the

12

NOTICE OF ENTRY OF ORDER in sealed envelope to the following and that postage was fully

13

paid thereon

14

Harold Kuehn Esq
15 Gibson Kuehn

1601 Basin Avenue Suite 101

16 PahrumpNV 89060

Attorney for Defendant/Counterclaintant

17

.18

Katherine Barker Esq
19 Law Qffice of Katherine Barker

701 Bridger Aye Ste 500

20 Las Vegas NV 89101

Attorney for Cou.hterdefendant

21 Estate qf Michael David Adams

22

23 PVV
An empl6yee of A4ich Law Firm Ltd

24

25

26

27

28 Page2of
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@5/14/2FJFJ9 @915 7757517 CLERKPAHRUMP

ORDR
John Aldrich

Nevada Bar No 6877

Catherine Hetnandez

Nevada Bar No 8410

ALDRICHLAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Veas Nevada 89146

102 83-5490

4itorncysfor Plaintff

Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS
individually and on behaLe of the Estate

vs

Estate of MICHAEL DAVID ADAMS by
and through his other JUDITH ADAMS
individually and on behalf of the Estate

Counterdefenthints

PAGE @1/@2

ORDER GRANTING PLAINTIFFS MOTION.TO COMPEL DEFENDANTS
PRODUCTION OF DOçUMENrS

THIS MAflER having come on for hearing on Monday April 27 2009 on Plaintiffs

Motion to Compel Defendants Production offlocuznents before the Hon.orableRobert Lane and

flflfiOirni

THE FIFTH JUDICIAL DJS
ThE STATE OF NEVADA

COUNTY OF Nfl

Case No .CV24539

Dept No 2P
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Plaintiff

SUSAN FALLINI DOES I-X and ROE
CORPORATIONS I-X inclusive

Defendants

SUSAN FAWNE

Counterciaimant
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05/14/2@os @915 7757517 CLERKPAHRUMp PAGE FJ2/1j2

Catherine Hemandez Esq of Aldrich Law FirmLtCI.fr appearing on behalf of the Plaintiffs ncrrrthr

court having reviewed au pleadings and papers on file herein no opposition

having been presented and good cause appearing therefore

ITIS REREBY ORDERED thatPlaintiffs Motion to Compel Defendants Production of

Documents is GRANTED Defendant SUSAN FALLII4I shall produce all documents responsive

to Plaintiffs discovery requests pursuant to NRCP 16.1 263334 and NRCP 37 within ten 10

days of Notice of Entry of this Order

IT IS FURTHER ORDERED that Defendant shall pay $4%M0 for related attorneys fees

arid costs for failing to comply with discovery rules andfor Plaintiff having to bring this motion also

10 within ton 10 days of Notice of Entry of this Order

ii DATED this22 day of April 2009

12

13

14

15 Respectfully submitted by

16 ALDRIQHLAW LTD

John Aldrich
19 NevaclaBarNo.68

Catherine Hçnmndez Esq
20 Nevada Bar No 8410

1601 Rainbow Blvd Suite 160

21 Las Vegas NV 89146

702 853-5491
22 Attorney.v for Plaintjff

23

24

25

26

27

23

Page of
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FILED

Good cause appearing therefore

IT IS ORDERED that the above-captioned matter be and the same hereby is set for trial

before jury commencing at 900 oclock a.m on Tuesday the 25th day of August 2010 in the

District Courtroom in Pahrump Nevada Three days have been set aside for this trial If the

services of court reporter are desired it shall be the responsibility of the parties to schedule one

Ii IS FURTHER ORDERED that calendar call is set for the 19th day of July 2010 at the

hour of 900 a.m Counsel must appear for the calendar call

IT IS FURTHER ORDERED that the Nye County Jury Commissioner will draw regular

panel of 120 jurors on Monday the 19th day of July 2910 at 430 p.m in the presence of all

those who wish to attend

IT IS FURTHER OREERED that all discovery be completed no later than ten 10 days

28

before trial

Case No CV 24539

Dept No 2P gq JUN 23

RACHELALDANA

NYE cOUNTY CLERK

IN THE DISTRICT COURT OF THE FIFTH JUB1CAL1ITRICT

OF THE STATE OF NEVADA IN AND FOR THE COUNTY OF NYE

SW
10

11

14

15

16

17

ESTATE OF MICHAEL DAVID ADAMS
by and through his mother JUDiTH ADAMS
individually and on behalf of the ESTATE

Plaintiffs

-v- ORDER SETTING JURY TRIAL

SUSAN FALLINI DOES I-X

and ROE CORPORATIONS i-X

inclusive

Defendants

20

21

22

23

24

25

26

27
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Ui

12

13

14

Ui

ow
16

21

22

23

24

25

26

27

28

iT IS FURTHER ORDERED that no later than ten 10 days before trial the parties shall

file with the clerk of this court and exchange between themselves pre-trial statement

containing the following

concise statement of the claimed facts supporting the partys claim or defenses

statement of admitted or undisputed facts

statement of the remaining issues of fact to be tried

statement of issues of law supported by memorandum of authorities

list sufficient for identification of all documents or other exhibits intended to

be offered at the trial In this regard plaintiffs proposed exhibits shall be

designated numerically and defendants proposed exhibits shall be designated

alphabetically

The names and addresses of all witnesses except impeaching witnesses

summary of any requested imendments to pleadings

statement of any stipulations of fact or law requested from the other party

Any anticipated unusual problems concerning trial attendance of parties or

essential witnesses or other practical problems which the court should consider

when setting the case for trial

Case conference reports filed pursuant to NRCP 16.11 may be incorporated by reference or

copies thereof attached to the pre-trial statement to avoid

DATED this 14--day of June 2009

JUDGE
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CERTIFICATION OF SERVICE

The undersigned hereby certifies that on the3 day of June 2009 she mailed copies of

the foregoing ORDER SETTING TRIAL to the following

John Aldrich Esq

Catherine Hernandez Esq

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

Las Vegas NV 89146

Harold Kuehn Esq

GIBSON KUEHN
1601 Basin Aye Suite 101

Pahrump NV 89060
-ik1 aAxL

CINDY WARD Secretary to

DISTRICT JUDGE
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15
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5TH JUDICIAL DISTRICT COURT
COUNTY OF NYE STATE OF NEVADA

Affirmation Pursuant to 239B.030

The undersigned does hereby affirm that the preceding document

__________________
Order Setting Jury Trial

Title of Document

Filed in case number CV24539

10
Does not contain the social security number of any person

11

Contains the social security number of person as required by
12

13
fl specific state or federal law to wit

14
name the specific state or federal law

15
-or

16 fl For the administration of public program

17 -or-

18 fl For an application for federal or state grant

19
-or

Confidential Family Court Information Sheet

20 NRS 125.130 125.230 or

1257.055
21

Date

22 Signature

Cindy Ward

24 Print name

25 Supervising Legal Secretary

Title
26

27

28
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fl
DEBRA

Case No CV24539

Dept 2P FLcL
The undersigned heby affirms this document

35
does not contain number 7U4 JUL

4YE coyjTCL1
BY ot.PUfY

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

Estate of MICHAEL DAVID
ADAMS by and through his

10 mother JUDITH ADAMS
individually and on behalf

11 of the Estate

12 Plaintiffs

13 vs
14

SUSAN FALLINI DOES I-X

and ROE CORPORATIONS
IX inclusive

16

Defendants
17 _______________________________

and other related claims
18

__________________________________

19 OPPOSITION TO PLAINTIFF MOTION TO STRIKE DEFENDANT ANSWER
AND COUNTERCLAIM

20

21
COMES NOW Defendant SUSAN FALLINI by and through HAROLD

22
KUEHN Esq of the law firm of GIBSON KUEHN LLP who hereby

23
submits this opposition to plaintiff motion to strike

24 defendant answer and counterclaim in favor of monetary

25 sanction against Defendant counsel

26///
27///

28

224



This Opposition is based upon NRCP 37 and the declaration of

counsel

DATED this day of July

2009
HAROLD KUEHN Esq
Nevada Bar 284
GIBSON KUERN LLP

Attorneys at Law
1601 Basin Ave Suite 101

Pahrump NV 89060

775/751-9000
Attorney for Defendant
SUSAN FALLINI

10

POINTS AND AUTHORITIES
11

12
copy of NRCP 37 is attached hereto and incorporated in full

13
herein by reference

14 UNSWORN DECLARATION OF HAROLD KUEHN Eap IN LIEU OF AFFIDAVIT

15
HAROLD KUERN declare under penalty of perjury and

io pursuant to NRS 53.045 that the foregoing is true and correct

17 Declarant is the attorney far Defendant SUSAN FALLINI The

18 discovery non-compliance set out in plaintiff motion is

19 absolutely not the fault of the party and the blame should be

20 attributed to counsel in full

21 NRCP 37 gives the district court wide sanctioning latitude

22 Declarant proposes that this Court decline tO strike the answer

23
and counterclaim in favor of monetary sanction against counsel

24
in an amount to be determined by the court This matter should be

25

26

27

28
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heard on the merits to the extent possible to allow for fair

trial and just result

EXECUTED on this 3%ay of July

HAROLDLKUEHN Esq
Nevada Bar 284
GIBSON KUERN LLP

Attorneys at Law
1601 Basin Ave Suite 101

Pahrurnp NV 89060

775/751-9000
Attorney for Defendant
SUSAN FALLINI

10
11

12

13

14

is.I

16

17

18

19

20

21

22

23

24

25

26

27

28
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RULE 37 FAILURE TO MAKE DISCLOSURE OR COOPERATE IN DISCOVERY
SANCTIONS

Motion for Order Compelling Disclosure or Discovery party upon reasonable notice to

other parties and all persons affected thereby may apply for an order compelling disclosure or

discovery as follows

Appropriate Court An application for an order to party may be made to the court in which

the action is pending or on matters relating to adeposition to the court in the district where the

deposition is being taken An application for an order to deponent who is not party shall be made

to the court in the district where the deposition is being or is to be taken

amended effective January 2005

Motion

if party fails to make disclosure required by Rule 16.1a or 16.2a any other party may

move to compel disclosure and for appropriate sanctions The motion must include certification

that the movant has in good faith conferred or attempted to confer with the party not making the

disclosure in an effort to secure the disclosure without court action

amended effective July 2008

If deponent fails to answer question propounded or submitted under Rules 30 or 31 or

corporation or other entity fails to make designation under Rule 30b6 or 31a or party fails

to answer an interrogatory submitted under Rule 33 or if party in response to request for

inspection submitted under Rule 34 fails to respond that inspection will be permitted as requested

or fails to permit inspection as requested the discovering party may move for an order compelling

an answer or designation or an order compelling inspection in accordance with the request The

motion must include certification that the movant has in good faith conferred or attempted to

confer with the person or party failing to make the discovery in an effort to secure the information

or material without court action Whtn taking deposition on oral examination the proponent of the

questiop may complete or adjourn the examination before applying for an order

amended effective January 2005

Evasive or Incomplete Disclosure Answer or Response For purposes of this subdivision an

evasive or incomplete disclosure answer or response is to be treated as failure to disclose answer

or respond

amended effective January 2005

Expenses and Sanctions

If the motion is granted or ifthe disclosure or requested discovery is provided after the motion

was filed the court shall after affording an opportunity to be heard require the party or deponent

whose conduct necessitated the motion or the party or attorney advising uch conduct or both of

them to pay to the moving party the reasonable expenses incurred in making the motion including
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attorneys fees unless the court finds that the motion was filed without the movants first making

good faith effort to obtain the disclosure or discovery without court action or that the opposing

partys nondisclosure response or objection was substantially justified or that other circumstances

make an award of expenses unjust

If the motion is denied the court may enter any protective order authorized under Rule 26c and

shall after affording an opportunity to be heard require the moving party or the attorney filing the

motion or both of them to pay to the party or deponent who opposed the motion the reasonable

expenses incurred in opposing the motion including attorneys fees unless the court finds that the

making of the motion was substantially justified or that other circumstances make an award of

expenses unjust

If the motion is granted in part and denied in part the court may enter any protective order

authorized under Rule 26c and may after affording an opportunity to be heard apportion the

reasonable expenses incurred in relation to the motion among the parties and persons in just

manner

amended effective January 2005

Failure to Comply With Order

SanctionsDeponent If deponent fails to be sworn or to answer question after being

directed to do so by the court the failure may be considered contempt of curt

SanctionsParty If party or an officer director or managing agent of party or person

designated under Rule 30b6 or 31a to testifS on behalf of party fails to obey an order to

provide or permit discovery including an order made under subdivision of this rule or Rule 35

or if party fails to obey an order entered under Rules 16 16.1 and 16.2 the court in which the

action is pending may make such orders in regard to the failure as are just and among others the

following

amended effective July 2008

An order that the matters regarding which the order was made or any other designated facts shall

be taken to be established for the purposes of the action in accordance with the claim of the party

obtaining the order

An order refusing to allow the disobedient party to support or oppose designated claims or

defenses or prohibiting that party from introducing designated matters in evidence

An order striking out pleadings or parts thereof or staying further proceedings until the order is

obeyed or dismissing the action or proceeding or any part thereof or rendering judgment by

default against the disobedient party

In lieu of any of the foregoing orders or in addition thereto an order treating as contempt of

court the failure to obey any orders except an order to submit to physical or mental examination

Where party has failed to comply with an order under Rule 35a requiring that party to produce

another for examination such orders as are listed in subparagraphs and of this
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subdivision unless the party failing to comply shows that that party is unable to produce such person
for examination

In lieu of any of the foregoing orders or in addition thereto the court shall require the party failing

to obey the order or the attorney advising that party or both to pay the reasonable expenses including

attorneys fees caused by the failure unless the court finds that the failure was substantially justified

or that other circumstances make an award of expenses unjust

amended effective January 2Q05

Failure to Disclose False or Misleading Disclosure Refusal to Admit

party that without substantial justification fails to disclose information required by Rule 16.1

16.2 or 26el or to amend prior response to discovery as required by Rule 26e2 is not

unless such failure is harmless permitted to use as evidence at trial at hearing or on motion

any witness or information not so disclosed In addition to dr in lieu of this sanction the court on

motion and after affording an opportunity to be heard may impose other appropriate sanctions In

addition to requiring payment of reasonable expenses including attorneys fees caused by the

failure these sanctions may include any of the actions authorized under Rule 37b2A 13 and

and may include informing the jury of the failure to make the disclosure

amended effective July 2008

If party fails to admit the genuineness of any document or the truth of any matter as requested

under Rule 36 and if the party requeting the admissions thereafter proves the genuineness of the

document or the truth of the matter the requesting party may apply to the court for an order requiring

the other party to pay the reasonable expenses incurred in making that proof including reasonable

attorneys fees The court shall make the order unless it finds that the request was held

objectionable pursuant to Rule 6a or the admission sought was of no substantial importance

or the party failing to admit had reasonable ground to believe that the party might prevail on the

matter or there was other good reason for the failure to admit

amended effective January 20051

Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or

Respond to Request for Inspection If party or an officer director or managing agent of party

or person designated under Rule 30b6 or 31a to testify on behalf of party fails lto appear

before the officer who is to take the deposition after being served with proper notice or to

serve answers or objections to interrogatories submitted under Rule 33 after proper service of the

interrogatories or to serve written response to request for inspection submitted under Rule

34 after proper service of the request the court in which the action is pending on motion maymake

such orders in regard to the failure as are just and among others it may take any action authorized

under subparagraphs and of subdivision b2 of this rule Any motion specifying

failure under clause or of this subdivision shall include certification that the movant has in

good faith conferred or attempted to confer with the party failing to answer or respond in an effort

to obtain such answer or response without court action In lieu of any order or in addition thereto

the court shall require the party failing to act or the attorney advising that party or both to pay the

reasonable expenses including attorneys fees caused by the failure unless the court finds that the
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failure was substantially justified or that other circumstances make an award of expenses unjust

The failure to act described in this subdivision maynot be excused on the ground that the discovery

sought is objectionable unless the party failing to act has applied for protective order as provided

by Rule 26c

amended effective January 2005.1

Reserved

Failure to Participate in the Framing of Discovery Plan If party or partys attorney fails

to participate in good faith in the development and submission of proposed discovery plan as

required by Rule 16.1 b2 or 16.2 the court may afier opportunity for hearing require such party

or partys attorney to pay to any other party the reasonable expenses including attorneys fees

caused by the failure

amended effective July 2008
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15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

certify that am an employee of GIBSON Kt.TEHN LLP

Attorneys at Law and that on the ____ day of July 2009

served the foregoing OPPOSITION by delivering copy to the

following person at the following address and via facsimile

John Aldrich Esq facsimile 702/227-1975

Nye County Courthouse
Pahrump Nevada

an employee of GIBSON KUEHN LLP
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1ORDR
JohnP.Aldrich FtL
Nevada Bar No 6877

ALDRICH LAW FIRM LTD
1601 Rainbow Blvd Suite 160

jjtj JUL
41

Las Vegas Nevada 89146

702 853-5490 coUTY
Attorneys for Plazntzff .MYC dUTY

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS by Case No CV24539
and through his mother JUDITH ADAMS Dept No

10
individually and on behalf of the.Estate

.11
Plaintiff

12

13
SUSAN FALLINI DOES I-X and ROE

14
CORPORATIONS I-X inclusive

15
Defendants

16 ____________________________________

17
SUSAN FALLINI

18
Counterclaimant

19
vs

20
Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS

21 individually and on behalf of the Estate

22 Counterdefendants

23

24

QRDER DENYING PLAINTIFFS MOTION TO STRIKE DEFENDANTS ANSWER
25 AND COUNTERCLAIM

26
THIS MATTER having come on for hearing on Monday July 13 2009 on Plaintiffs

27
Motion to Strike Defendants Answer and Counterclaim before the Honorable Robert Lane and

28
John Aldrich Esq of Aldrich Law Firm Ltd appearing on behalf of the Plaintiffs with Harry
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Kuehn Esq appearing on behalf of Defendant the Court having reviewed all pleadings and papers

on file herein and good cause appearing therefore

IT IS HEREBY ORDERED .that Plaintiffs Motion to Strike Defendants Answer and

Counterclaim is DENIED at this time

IT IS FURTHER ORDERED that Defendant SUSAN FALLINI shall produde all

documents responsive to Plaintiffs discovery requests pursuant to NRCP 16.1263334 and NRCP

37 within thirty 30 days of the hearing of Plaintiffs Motion to Strike Defendants Answer and

Counterclaim Thus the date by which Defendant must provide said documents is August12 2009

IT 115 FURTHER ORDERED that in the event Defendant SUSAN FALLINI does not

10 produce all documents responsive to Plaintiffs discovery requesth pursuant to NRCP 16.1263334

11 and NRCP 37 within thirty 30 days of the hearing of Plaintiffs Motion to Strike Defendants

12 Answer and Counterclaim the Court will grant the relief soughtby Plaintiff and strike Defendants

13 Answer and Counterclaim

14 IT IS FURTHER ORDERED that Defendant shall pay monetary sanction of $1000.00

15 for related attorneys fees and costs for failing to comply with discovery rules and the Courts prior

16 Order granting Plaintiffs Motion to Compel and for Plaintiff having to bring this motion

17 DATED this iiday of July 2009

18 ROBERT LANE

19 DISTRICT COURT JUDGE

20i

21 Respectfully submitted by

22 ALDRICH LAW FIRM LTD

23

241L/6tL
4ohn Aldrich Esq

25 vNevadaBarNo 6877
1601 Rainbow Blvd Suite 160

26 Las Vegas NV 89146

702 853-5491

27 Attorneys for Plaintff

28

Page of
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lEO
Iohn Aldrich Esq

rpn rr4evadaBarNo 6877

UJDRICH LAW FIRM LTD vr JUDiCiAL osTRCT
1601 Rainbow Blvd Suite 160

as Vegas Nevada 89146
AUG 2009

702 853-5490

702 227-1975 fax ovu .hx

4ttorneysforPlaintzff

epUL

Mkheo-kThorC

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OF NIE

3state of MICHAEL DAVID ADAMS
10 and through his mother JUDITH Case No CV2453

.DAMS individually and on behalf of the Dept 2P
11 state

12 Plaintiffs

13 rg

14 FALLINI DOES I-X and ROE
ORPORATIONS I-X inclusive

15

Defendants

16 _____________
FALLINI

17

Counterclaimant

18

Is

19

state of MICHAEL DAVID ADAMS
20 and through his mother JUDITH

\DAMS individually and on behalf of the

21 state

22 Counterdefendants

_______________________________________________________________

23

NOTICE OF ENTRY OF ORDER
24

25

II

26

7/

27

28 Pagelof2
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on July 17

ALDRICH LAW FIRM LTD

Aldrich Esq
1evada StateBarNo 6877

1601 Rainbow Blvd Suite 160

Las Vegas Nevada 89146

702 853-5490

792 227-1975

Attorneys for Plaint jff

CERTIFICATE OF SERVICE

HEREBY CERTIFY that on ther.b day of August 2009 mailed copy of the

slOTICE OF ENTRY OF ORDER in sealed envelope to the following and that postage was filly

aid thereon

Jarold Kuehn Esq
Gibson Kuehn

1601 Basin Avenue Suite 101

PahrumpNV 89060

4ttorney forDefendant/Counterclainant

Katherine Barker Esq
Law Office of Katherine Barker

701 BridgerAve Ste 500

Las VegasNV 89101

4ttorney for counterdefendant
state ofMichael David Adams

An employee of dnch Finn Ltd
24

25

26

27

28 Page2of2

2209 copy of which is attached hereto as Exhibit

DATED this day of August 2009

10

11

13

14

15

16

17

18

19

20

21
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ORDR rm
John Aldrich

NevadaBarNo 6877

ALDRECH LAW FIRM LTD
1601 Rainbow Blvd Suite 160 rq IJL

Ci 14

Las Vegas Nevada 89146

702853-5490
Attorneys for Plaint jif .IL

t.u\

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA

COUNTY OFNYE

Estate of MICHAEL DAVID ADAMS by dase No CV24539
and through his mother JUDITH ADAMS Dept No 2P

10
individually and on behalf of the Estate

11
Plaintiff

12

13
SUSAN FALLrNI DOES I-X and ROE

14
CORPORATIONS I-X inclusive

15
Defendants

16

17
SUSAN FALLII41

18
Counterclaimant

19
vs

20
Estate of MICHAEL DAVID ADAMS by
and through his mother JUDITH ADAMS

21
individually and on behalf of the Estate

22
Counterdefendants

23 _______________________________________

24
ORDER DENYING PLAINTIFFS MOTION TO STRIKE DEFENDANTS ANSWER

25 AND COUNTERCLAIM

26
THIS MATTER having come on for hearing on Monday July 13 2009 on Plaintiffs

27
Motion to Strike Defendants Answer and Counterclaim before the Honorable Robert Lane and

28
John Aldrich Esq of Aldrich Law Firm Ltd appearing on behalf of the Plaintiffs with Hany
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Kuelm Esq appearing on behalf of Defendant the Court having reviewed all pleadings and papers

on file herein and good cause appearing therefore

IT IS HEREBY ORDERED that Plaintiffs Motion to Strike Defendants Answer and

Counterclaim is DENIED at this time

IT IS FURTHER ORDERED that Defendant SUSAN FALLINI shall produce all

documents responsive to Plaintiffs discovery requests pursuant to NRCP 16.1263334 and NRCP

37 within thirty 30 days of the hearing of Plaintiffs Motion to Strike Defendants Answer and

Counterclaim Thus the date by which Defendant must provide said documents is August 12 2009

IT IS FURTHER ORDERED that in the event Defendant SUSAN FALLINI does not

10 produce all documents responsive to Plaintiffs discovery requests pursuant to NRCP 16.1263334

11 and NRCP 37 within thirty 30 days of the hearing of Plaintiffs Motion to Strike Defendants

12 Answer and Counterclaim the Court will grant the relief sought by Plaintiff and strike Defendants

13 Answer and Counterclaim

14 IT IS FURTHER ORDERED that Defendant shall pay monetary sanction of $1000.00

15 for related attorneys fees and costs for failing to comply ith discovery rules and the Courts prior

16 Order granting Plaintiffs Motion to Compel and for Plaintiff having to bring this motion

17 DATED this ii day of July 2009

18 ROBERTW
19 DISTRICT COURT JUDGE

20

21 Respectfiilly submitted by

22 ALDRICH LAW FIRM LTD

km Aldrich Esq
25 evadaBarNo 6877

1601 Rainbow Blvd Suite 160

26 Las Vegas NV 89146

702 853-5491

27 Attorneys for P1czintff

28

Page2of2
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