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STATEMENT OF THE ISSUES

NN NN NN NN /e e e e e e e e
0 3 N L R WD RO VW N Y R W N e O

N T R = N O, e R e e

Respondents disagree with the Appellant's Statement of the Issues. Respondénts
proposé the following Statement of the Issues: | |
1. In 2007, Defendant Fallini did not reSpond to Re_queSts for Admission and
in 2008, she did not oppose a Motion for Partial Summary Judgment. Then in 2009,
Defendant Fallini did not comply with various orders of the district court, and her Answer
and Counterclaim were stricken after several opportunities to comply with the orders of the

district court. When Defendant Fallini finally decided to seek relief from the court,

_ Defendant Fallini provided no case law or admissible evidence in support of her Motion

* to Reconsider Prior Orders. Based on these facts, has Defendant Fallini failed to prove

that the district court abused its discretion when it denied Defendant Fallini's Motion
to Reconsider Prior Orders?

2. Defendant Fallini did not even request a jury trial in the district court, nor did
she object to the district court's vacating of the jury trial. Because Defendant Fallini is
raising this ‘issue for the first time on appeal, should the Nevada Supremé Court
decline to even consider this alleged point of error?

3. Respondents moved for entry of default judgment in the district court and

" provided evidence in support thereof, both in the form of documentary evidence and live

testimony. The district court held a prove up hearing, during which it took live testimony,
considered the documentary evidence, and later awarded damages. Based on these facts,
has Defendant Fallini failed to prdve that the district court abused its discretion when
it awarded damages in excess of $2.7 million to Respondents?

/11

/17

/11

Page 1 of 31




II.
STATEMENT OF THE CASE
This case arose out of the wrongful death of Michael David Adarns onJuly 7, 2005
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On that date, Michael was driving on State Route 375 in Nye County, Nevada, when a cow
owned by Appellant Susan Fallini, (hereinafter “Defendant Fallini”) suddenly appeared on
the roadway. Michael’s vehicle hit the cow and Michael was killed. (Jt Appx. I, 3.)
Respondent, the Estate of Michael David Adams by and through his mother Judith Adams,
individually and on behalf of the Estate, (hereinafter “Judith”) filed a lawsuit in Clark
County, Nevada. The case was later transferred to Pahrump, Nye County, and re-filed on
January 31,2007 in Pahrump, Nye County, Nevada. (Jt. Appx. I, 1-6.) Defendant Fallini
filed her Answer and Counterclaim (seeking to recover the value of the cow) on March 14,
2007. (Jt. Appx.1, 10-14.) |

On October 31, 2007, Judith submitted interrogatories to Defendant Fallini. Those |
interrogatories were never answered. (Jt. Appx. 1,115-124:) Judith also submitted requests
for admission and its first set of requests for production of documents on October 31, 2007.
(Jt. Appx. 1,110-113.) A second set of requesté for production of documents were |
submitted to Defendant Fallini on July 2, 2008, requesting information-as to Defendant
Fallini 's insurance policies and/or carriers that may provide coverage for damages that
occurred as a result of the incident. (Jt. Appx. I, 126-131.)

Defendant Fallini nevevlw responded to any of these requests. On or about April 7,
2008 (and served on May 14, 2008 with a Certificate of Service), Judith filed a Motion for '
Partial Summary Judgment. (Jt. Appx. I, 40-51.) Defendant Fallini did not oppose that
motion and the Court granted that Motion on July 30, 2008. (Jt. Appx. I, 55-57.) Notice of
Entry of the Order Granting Judith’s Motion for Summary Judgment was served on
Defendant Fallini on August 15, 2008. (Jt. Appx. I, 58-62.)

~ Judith attempted to amlcably resolve the discovery dispute and obtain a copy of

Defendant Fallini ’s applicable insurance policies, but to no avail. On February 28, 2009,

Judith sent a letter to Defendant Fallini ’s counsel seeking responses to the discovery. (Jt.
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Appx. L, 39.)
Judith’s counsel, Mr. Aldrich, attempted to discuss this discovery issue with

Defendant Fallini ’s‘ counsel, Mr. Kuehn, as well. On or about March 6, 2009, Judith’s
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counsel contacted the office of Appellant’s counsel. Mr. Aldrich Was informed that Mr.
Kuehn was not available. Mr. Aldrich left amessage with Mr. Aldrich’s phone number and
asked that Mr. Kuehn return the call. No return call ever came. (Jt. Appx. I, 141-143.)

- On March 18,2009, Mr. Aldrich again contacted the office of Mr. Kuehn. Mr. Aldrich was

informed that Mr. Kuehn was not available. Mr. Aldrich lefta meséage with Mr. Aldrich’s
phone number and asked that Mr. Kuehn return the vcéll. No return call ever came. (Jt.
Appx. I, 141-143) o

On March 23, 2009 — ne;arly nine months after propounding the diséovery — Judith
filed a Motion to Compel Defendant Fallini’s Production of Documénts, including
information regarding any insurance policies that may provide vcovera‘ge for the incident as |
contemplated in the Judith's second request for documents. (Jt. Appx. I,91-98.) Defcndant
Fallini did not oppose the Moﬁoh to Compel in writing. This motion was heard on April

27, 2009. Defendant Fallini’s attorney, Mr. Kuehn, attended the hearing. The Court

granted the Motion to Compel and awarded John Aldrich, Esq., $7'50.00 in sanctions for

having to bring the motion. (Jt Appx. I, 148-149.) A Notice of Entry of Order on the order

granting the motion to compel was entered on May 18, 2009 and was served by mailb on
Defendant Fallini's counsel. Defendant Fallini never complied with the Ordér.' (Jt. Appx'.
I, 152-153.) | | |

~ On June 16, 2009, Judith filed a Motion to Strike Defendant Fallini’s Answer and
Counterclaim due to Defendant Fallini’s complete failure to resp»ond to discovery requests
or to comply with the Court’s Order. (Jt. Appx. I, 160-166.) Defendant Fallini’s counsel
again failed to oppose the motion in writing but attended the hearing, and again provided

no explanation as to why Defendant Fallini failed to respond to all discovery requests, but

stated Defendant Fallini would respond to the discovery requests. The Court denied

| Judith’s Motion to Strike based on Defendant Fallini’s counsel’s promises to comply. The
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Court did, however, order Defendant Fallini to comply with the Order granting Judith’s
Motion to Compel and to respond to Judith’s discovery requests by July 12, 2009 or

| Defendant Fallini’s Answer and Counterclaim would be stricken. The Court also ordered

Defendant Fallini to pay an'additional $1,000 sanction. (Jt. Appx. I, 232-233.)
Defendant Fallini still did not comnly with the Court’s Order and failed to respond

“to Judith’s discovery requests. On August 31, 2009, Judith brought an Ex Parte Motion for

Order to Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held
in Contempt. (Jt. Appx. II, 1-7.) The Court issued an Order on Judith’s Order to Show
Cause dated October 8, 2009, that Susan Fallini must produce all documents responsive
to Judlth's dlscovery requests by October 12, 2009. " The Court further ordered that if
Defendant Fa111n1 didnotsupply the requested information by October 12 2009, Defendant

' Fa11m1 s counsel would be held i 1n contempt of court and would be ﬁned $150.00 a day,

begmnmg October 13, 2009. Further the Court ordered that 1f the requested information
was not provided by October 12, 2009, the Court would -strlke Defendant Fallini’s
pleadings in their entirety. (Jt. Appx. T, 20-23 D |

On November 4, 2009, an order Was entered striking Defendant Fallini’s pleadings. -
Becausé Defendant Fallini’s Answer had been stricken; all the allegations ofthe Complaint
were deemed to be true. (Jt. Appx. II, 26-33.) On February 4, 2010, the Clerk of the Court | |
entered Default against Defendant Fallini. (Jt. Appx. 11, 43-47.)

Despite repeated requests, Defendant Fallini failed and refusedto provide insurance
information, or a 'response that Defendant Fallini had no insurance. Consequently, Judith
Was again forced to bring yet another Ex Parte Motion for Order to Show Cause Why
Defendant Fallini and Her Counsel Should Not Be Held in Contempt. (J t. Appx. 11,48-61.)
The Order to Show Cause was granted, and another contempt hearing was held on May 24,
2010. Neither Defendant Fallini nor her counsel, Harry Kuehn, appeared at the hearing.
However, Thomas Gibson, Esq., the law partner to Mr. Kuehn, appeared at the hearing. (Jt.
Appx. 11, 79.) Following argument by counsel, the Court made substantial findings of fact

and conclusions of law. The Court also yet again held Defendant Fallini and her counsel
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in contempt of court and sanctioned them an additional $5,000.00. (Jt. Appx. 11, 76-86.)

_ Further, the Court again ordered Defendant Fallini to provide the information that had been

ordered on several prior occasions, and imposed a $500.00 per day sanction, beginning June
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1, 2010, if Defendant Fallini did not respond as ordered. (Jt',Apr' II, 76-86.)

‘On June 17, 2010, Defendant Fallini filed a substitution of attorneys, substituting

Marvel & Kump and John Olsen, Esq. for the firm of Gibsen & Kuehn. (Jt. Appx. II, &7-

88.) ,

On June 21, 2010, Judith filed an Application for Default Judgment. (Jt. Appx. 1L,
88-129.) On June 23, 2010, Defendant Fallini filed an Opposition to the Application for
Default Judgment, arguing J udgment should not be entered because Defendant F.allini had
only recently been apprised on the status of the case and it would be injustice to her to
allow Default Judgment. (Jt. Appx. IT, 130-132.) | |

‘On July 2,2010, Defendant Fallini filed a Motion for Reconsideration, asking the B
Court to recons1der the Order granting summary judgment and the Order striking the
Answer and Counterclalm (Jt. Appx II, 133-159.) |

On July 19, 2010, a hearing was held on Fallini’s Motlon for Recons1derat1on of |
Prior Orders. That motlon was denied and the Court proceeded with a prove up hearmg
On August 18,2010, an Order was entered on this matter wherein the Court awarded Judith
$1, OOO 000. 00 in damages for grief, sorrow and l‘oss of support, $1,640,696 in damages for
future lost earnlngs $50, OOO in attorney’s fees, $35,000 in sanetlons levied against
Defendant Fallini, and $5,188.85 in funeral and other related expenses. (Jt. Appx. IL., 229-
232.)-

On September 7, 2010, Defendant Fallini filed a_Notic.e of Appeal. OnNovember
9,2010, the case was assigned to the settlement program. On February 15,2011, Settlement Judge .
Carolyn Worrell recommended that the case be removed from the settlement conference program,
explaining that a third-party insurance carrier was declimng to participate, making the settlement
conference unworkable. On March 2,2011, the Nevada Supreme Court filed its Order Reinstating

Briefing. That Order gave Appellant fifteen days to file the request for transcript and ninety days

‘Page 5 of 31




10 provide an Opening Brief and appendix. , ‘
On or about March 10, 2011, Appellant Fallini filed a Certificate indicating that no _

transcript of the proceedings below was available, and as such, she would not be filing a request

for transcript. Significantly, Appellant Fallini did not request a transcript as reqdired by NRAP 9.
Appellant Fallini filed her Opening Brief on May 31,2011. Respondent Adams’ Answering Brief
‘was filed on July 1 1,- 2011. Appellant Fallini then filed her Reply Brief on July 28, 2011. Thus,
all briefing in this case was completed by July 28, 2011. Subsequently, on August 19, 2011, this
Court a'dvised the parties that there would be no oral argument and the dase would be decided on
t‘he briefs alone. | A | |
~ On October 5, 2011 —well over two months after briefing cldsed in this appeal, and six

weeks after fhis ‘Court notified the parties there would be no oral argmnént - Appellaht Fallini
brought d Motion for Order Allowing Supplementation of Appendix and for Re-Opening of Briefs.
Attached to Appellant’s Motion was an affidavit of John Ohlson, Esq.;. counsel for Appélldnt, and .

- a copy of a transcript purportedly from the prove »up' hearing that occurred on July 19, .20-10;1) |
Respondent Adams opposed the Motion. ‘ _ _ '

| On October 13, 2011, Respondent’s counsel, Mr. Aldrich, contacted Mr. Ohlson”é office

‘ and.,spoke with Rob May. ‘Mr. May. subéequently provided to Mr. Aldrich, by email, the email

- -address é:dd telephone number of DanRa Boscovich, the court reporter’ who prepared the purpbrted

| transcript: thaf is attached as Exhlblt 2 to Appellant’s Moﬁdn. ’(Afﬁdavit‘ of J dhn P. Aldrich,
attached'fo Réspondents’ Opposition to Motion for Order Allowing Supple_mentation'of Appendix
band for Re-Opening of Briefs.) Mr. Aldrich cdlled Ms Bdscovich on .the‘ phone and Ms.
Boscovich freely spoke with Mr. Aldrich for several miriutes. Mr. Aldrich asked Ms; Boscovich
about the éircumstances of the transcript’s preparation. (Exhibit Dto Respdndents’ Oppos‘it_ion

to Motion for Order Allow'mg Supplementation of Appendix and for Re-Opening of Briefs.)

1 The Motion for Order Allowing Supplementation of Appendix and for Re-Opening of
Briefs and the related pleadings and Order have not been made a part of the Joint Appendix.
Therefore, Ms. Adams will refer to these documents as they were attached to the pleadings
related to Appellant’s Motion. :
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Ms. Boscovich explained that Joe FalIi_ni, the husband of Appellant Susan Fallini, is a
“good friend” of hers. Mr. Fallini had obtained a disk that included a recording of the h‘earing from
I uly 19,2010. Ms. Boscovich said that the quality of the disk obtalned by Mr. Fallini was “bad.” |
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~ (Exhibit D, Respondents’ Opposition to Motion for Order Allowrng Supplementatron of Appendix

and for Re-Opening of Briefs.) Ms. Boscovich then went personally to the Court and obtained a
second copy of the hearlng, which she descrrbed as “better ”  (Exhibit D to Respondents’
Opposition to Motion for Order Allowing Supplementation of Append1x and for Re-Opening of
Briefs.) Ms. Boscovich explained that Mr Fallini Was “desperate” to have the hearing transcribed,
and she Worked to qurckly assist him. (Exhrblt D+to Respondents Opposrt1on to Motion for Order
Allowrng Supplementatron of Appendlx and for Re- Opemng of Briefs.) .v

Ms Boscovrch told Mr. Aldrich that from the time Mr. Fallini. brought her the first drsk to
the time that she completed the transcr1ptron was less than one (1) week (Exhrbrt D to
Respondents Oppos1t10n to Mot1on for Order Allowmg Supplementatlon of Appendrx and forRe-
Opening of Brlefs) Therefore given the date of August 27, 2011 on page 39 of the transcrrpt it |
appears that Mr. Falhm approached Ms. Boscovrch on or after August 20, 2011. .

Mr. Aldrlch 1nqu1red of Ms. Boscovich if Mr Fallini pald Ms. Boscov1ch for her servrces

" to which she responded—“absolutely not” She-also explarnedr thatsherfelt Ver_y sorry_ for rthe I

Fallinis"_ situation, and reiterated that the Fallinis are very long-time friends. (Exhibit D to
Respondents’ OppoSition to Motion for Order Allowing Supplementation of Appendix and for Re- :
Opemng of Brlefs ) | |

At best the transcript is 1ncomplete Consprcuously absent from the transcr1pt is the :

portion of the'hearrng deahng Wlth the motion for reconsideration. Further, the authentrcrty and | -

accuracy of the transcript is also in question, as it was prepared by a “good friend” of Appellant N
and her husband, as a favor _(i.e., no compensation was paid), by someone who felt sorry for
Appellant’s situation.. Of course Appellant Fallini proceeded to attach the transcript to the Motion |
even before the Court determmed whether to allow the transcrrpt to become part of the record

On October 17, 2011 Respondents filed an Opposmon to Motion for Order Allowmg
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Supplementation of Appendix.and for Re-Opening of Briefs. On October 24, 2011 the Court

issued an Order Granting Motion to Supplement Appendix and Reopen Briefing and issued an

__am_end_e_d__br_ifc_fing_.Sgh_e;cl_u,le. Appellants’ Amended Opening Brief was filed on or about

~ November 17, 2011. Respondents obtained a telephonic extension, making"Re_spondents’

Amended Answ.ering Brief due December 27, 2011.

IIL.

"STATEMENT OF FACTS

Mlchael David Adams Was bom on May 10, 1972 He was the only child of the

marriage between Judith and Tony Adams M1chael was an extremely loving child, and

grewinto.an extremely lov1ng man (Jt Appx.II,91.) M1chae1 worked asa staff geologlstb '

for Southern Cahforma Geotechmcal Ino makmg approx1mately $45 OOO OO per year plus 1 » |

beneﬁts (Jt Appx. II, 115 D

| On July 7, 2005 at around 9 OO p m., M1chael was lawfully driving his 1994 J eep
Wrangler on SR 375 h1ghway in Nye County, Nevada. (Jt. Appx. 1, 3.) As M1chael drove,
a Hereford cow_snd_denly appeared in ~Miohael’s travel ilane, blocking his pathv.. (Jt. Appx.

1 L3y Although Michael was driving at alawful rate of speed' it was not possible-forhim |

' to avoid colliding with the cow and he hit it head-on. M1chael’s J Jeep rolled over and left

the paved h1ghway Sadly, Michael died at the scene. (Jt Appx L3)

Defendant Falhm was the owner of the COW which was in M1chael’ S travel lane and-

caused h1s death. (Jt. Appx.1,2.) The ¢ cow was many miles away from the owner’s ranch -

at the time of the incident. (Jt Appx I 4.) Further ‘Defendant Falhm had taken no ,-
precautions to keep the cow from the h1ghway where the colhs1on occurred (Jt. Appx L v'
3.) As a d1rect and prox1mate result of Defendant Falhm snegligence, M1chael was killed.
Jt. Apr L3) A

" As set forth above in Judith’s Statement of the Case, Defendant Fallini was sent

discovery requests, including Request for _Admissions. Defendant Fallini never responded
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__established:

to any of these requests. Due to the fact Defendant Fallini failed to respond to the ’Request :

for Admissions within 30 days of service (or ever) the following facts were conclusively

1., That Defendant F-allini’s property is not located within f‘openrange}"’

2. That Defendant _Fallini is the owner of the cow that is mentioned in of the
Complaint on ﬁle‘herein | | |

3. Thatitis the common practice of Nye County ranchers to mark their cattle

with reﬂectlve or lummescent tags. |

4. _That the subJ ect cow was not marked with a reﬂect1ve or lurnmescent
_ tag.
- 5. That the subject cow crossed a fence to arrive at the location of the - |

subject accident. descrrbed in the Complaint on ﬁle herein.
6. ~ That Defendant Fallini' scattle have prev1ously been 1nvolved in 1n01dents '
with motor vehicles on the roadway | |
T " That Defendant Falhrn does not traek the locatlon of her cattle while they are |
- grazmg away from her property | - '
8. That Defendant Fallini - does not remove her cattle from the roadway When |
| notlﬁed that the cattle are 1n a roadway. |
9. That the subJect cow was not visible at night.. o v
10.  That Defendant Fallini was aware that the subject cow was not V1s1b1e at

night prior to the incident that is the subJ ect of the Complaint on ﬁle_ herein.

11.  Thatthe subject cow was in the roadway of SR 375 at the time of the incident | -

that is the suhj ect of the C"o'mplaint on ﬁle herein.
12.  That the subject cow’s presence in the roadway of SR 375 was the cause of
'the_ 1notor vehicle accident that is the subj ect of the Complaint on file herein.
13, That Defendant Fallini did not know the IOCation of the subject cow at the
time of’the,incident that is the subj ect of the Cornplaint on file herein. = . |

14.  Thatthepresence ofa reflective or Juminescent tag on the sdbj ect cow would
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have made the subject cow visible at the time of the incident that is the

subject of the Complaint on file herein.

(Jt. Appx. 1, 58-62.)
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, ,Dlsputed Facts

Defendant Fallini clalms in her Opening Brief that she was informed her prior
counsel Harry Kuehn, Esq., was bipolar and “went offhis meds.” (Appellant’s Amended :
Opemng Brief, p. 11, 1. 18.) However, after close scrutiny of the record, there is absolutely
no evidence in the record that Mr.Kuehn had a rnental 'dls0rder that required medication in
the first place. Whrle Defendant F all1n1 cites to the record in an attempt to support fhis fact
the citation in no way establlshes or even. mentlons that Harry Kuehn has b1polar disorder |

or any other mental cond1t1on The c1tat10n to Joint Appendrx Volume II, pp. 138- 159 5

, 51mply does not support the propos1t1on that Mr. Kuehn was "off h1s meds " Rather that |
very broad, 21-page citation is to Defendant Fallini's Motion to Recons1der Prior Orders h

There is no mention of Mr. Kuehn belng "offhis meds" in the body of’ the Motlon orin the » .

uns1gned 1nadm1351ble afﬁdav1ts attached to Defendant Falhm s Motion. Th1s isin d1rect -

violation of Nevada Rule of Appellate Procedure 28(e)

~The reahty is there s Wwas no mention, no 1nt1mat10n and no clann to the drstr1ct court ’_

that Attorney Kuehn had b1polar dlsorder or was "off his meds." In fact, M. Kuehn'_

-regularly appeared for hearmgs Thisisa new, unfounded "theory" Defendant Falllnl raises | -
for the first time on appeal F urther Defendant Fallll’ll presents no-evidence that Attorney | .

v Kuehn was under 1nvest1gat1on by the State Bar of Nevada or that he has been found-

incompetent by any medical professional.
STANDARD OF REVIEW
Pursuant to Nevada Rules of Appellate Procedure 28(a)(8)(B) Defendant Fallini.

was requlred to provide the appllcable standard of review. for each issue presented. -

_ However as she did in her initial Appellant Opening Brlef Defendant Fall1n1 failed to

: prov1de the standard of review. As such, J udith again prov1des the appllcable standard of
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review below.

Denial of Motlon for Recons1derat1on and Entry of Default Judegment .

Generally,_the_demaLof_aJnotlon for recons1derat1on is. rev1ewed for an abuse of ,
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: dlscretron Koshatka v. Philadelphia Newspapers. Inc., 762 F. 2d 329, 333 (3d Cir.1985).

"An abuse of drscretlon occurs if the district court's decision is-arbitrary or capricious or if 1
it exceeds the bounds of law orreason." Jacksonv. State, 117 Nev. 116, 120, 17 P.3d 998,
1000 (2001). o

'_ The same standard annhes for the default judgment. The district ]udge ] factual '
ﬁndlngs are reviewed under the clearly erroneous standard and the Judge s decisionto order
default judgment is rev1ewed for an abuse of drscret1on See Halaco Eng g Co. V. Costl |
843 F.2d 376,379 (9th Cir. 1988) "The questlon 18 not Whether thls court Would have, as |

an orlglnal matter nnposed the sanctlons chosen by the tr1al court, but Whether the tr1al
~ court exceeded the lnmts of 1ts dlscretlon " Halaco Eng g 843 E. 2d at 379. Under thrs 4
’deferent1al standard the Court Wlll overturna court's dec1s1on to order default Judgment as
a sanct1on for 1n1sconduct "only if [it has] a definite and ﬁrrn conv1ct1on that 1t Was clearly

outs1de the acceptable range of sanctrons " Malone V. Unlted States Postal SerV 833F.2d | - N

: 128 13() (9th Cir. 1987) Irnportantly, the Appellant carries the heavy burden of showmg =
-the court abused its d1scret10n Weber v. State, 119 P.3d 107, 119 (2005)

It is important to note that Defendant Falhm did not appeal the grantrng of part1al 2

-summary Judgrnent Wthh Would requlre de novo reV1eW Wood v. Safewav 121 Nev.

724, 121 P.3d 1026 (2005) |

In the present case, not only did the dlstrrct court stay Well W1th1n 1ts dlscretlon it
followed clear Nevada law. In 2007, Defendant Fallini .dld not respond to Requests_ for
Admission, or any discovery for that matter. (Jt. Appx., I, 110-131.) In 2008, she did not -
oppose a Motion for Partial Su:rnmary Judgment. (Jt. Appx I, 55-57.) In 2009 and 2010,

she d1d not provrde discovery responses desplte repeatedly be1ng ordered to do so—-and

her Answer and Counterclaim were strlcken after several opportunltles to comply W1th

orders of the district court. (Jt. Appx. IL,, 26-33.) The district court properly granted |
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Judith's unopposed Motion for Partial Summary J udgment, both because Defendant Fallini -

did not oppose the motion and because the Requests for Admission were properly deemed
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: adm-i-ttechursuant;to._NRCPJ.6.,-_Ihe;distric_t_qonrtrpmp_erly_granted Judith's unopp,osed _

Motion- for Sanctions and Motions for Order to Show Cause, ‘also because they were

unopposed, and because Defendant Fallini, through her attorney; Mr. Kuehn, offered

nothing to rebut the meritorious nature of the motions. As such, the distri_ct court did not

abuse his discretion in denying Defendant Fallini's Motion for Reconsideration, and the

district court's decision should be affirmed.

 Alleged Error Regarding Vacating Jury Trlal

Thls argument is raised for the first time on appeal SO the Court should not even :

~considerit. Itis the long- standmg law of Nevada that arguments raised for the ﬁrst time

on appeal need not be consrdered by the court. Montesano v. Donrey Medla Group, 99

‘Nev. 644 650 668 P 7d 1081 1085 (1983)

LEGAL ARGUMENT

Defendant Falhnl argues that many months (or years) after their entry, the district :

court should hav_e reconsidered two of the,dlstrlct court‘s,p_rlor ruhngs; the July 29,2008

Order Granting J udith’ S Motidn for :Partia'l Summary J udgment and the November 4, 2009

Order Strlklng Answer and Counterclarm However Defendant Fallini then fails to address .

‘her Motlon to Reconsrder Prior Orders Instead, Defendant Falhnl asserts that the Order -
‘Granting Partial Summary Judgment was clearly erroneous (Amended Opening Brief, pp.
- 12- 15) and that the allowmg the Order Grantlng Partial Summary Judgment to stand Would : :

result in manrfest 1nJust10e (Amended Openlng Brief, pp. 15- 16). |
Tellingly, Defendant Fallini does not address the denial of the Motion to Reconsider ﬁ

Prior Orders or the abuse of .’drscretron standard - and the fact that Defendant Fallini can

present no evidence in the record that the district court abused its discretion in any respect.

Fallini failed to address this issue, despite the fact thdt it was raised in the" initial
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Respondents’ Answering :Brier, and Fallini received a second opportunity to address this

~ issue.
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hefendant_Falhnnblames.her_i‘ormer_attomey,_Mr Kuehn,_J_udrth’s attorney, Mr. | _ .

»Aldrrch andthe judge hnnself for these "discovery abuses" and argues the prror decisions

were “clearly erroneous” > and would serve a manifest injustice.
- The reality is that Mr. Kuehn's neghgence is nnputed to her and Defendant Fall1n1 ‘
herself took a “head in the sand” approach. Neither Mr Aldrich nor the district court d1d f

anything w rong durrng the lengthy proceedings below The Orders are not clearly '

erroneous To the contrary, they are based on clear Nevada law and the estabhshed facts

in thls case, and there is no mamfest injustice to Defendant Falhm Further Defendant :
i Falllnl isa ht1gat10n-savvy Woman who had years to become appr1sed of the happenlngs _ -
-'1n her case. | » o

Al Defendant Fallml s Motlon to Recons1der Prlor Orders Was Properly Denled | R

‘as She Presented No New Law or Fact Justlfymg Rehearing
- Defendant Falhm seeks a second b1te at the apple ——an apple that had and has

long since rotted Unfortunately for Defendant Fallini, the Jaw does not support her’_ .

attempt ’ _
Rehearmgs are not. granted asa matter of r1ght and are not allowed for the purpose

of reargument unless substantlally different ev1dence is subsequently 1ntroduced or the

; vor1g1nal dec151on of the Court was clearly erroneous. Masonrv and Tile Contractors Assn |
v Jolley Urga & Wirth, Ltd, 113 NeV 737 941 P.2d 486, 489 (1997) cztzng wzth approval : .
Little Earth of United Trlbes V. Denartrnent of Housmg 807 F. 2d 1433 1441 (8th Cir. | | o

‘ '1986) See also, Geller V. McCowan 64 Nev. 106 178 P.2d 380 (1947) State ex rel '
Coneland V. Woodburv l7 Nev 337 30 p. 1006 (1883) Prior decrs1ons are not clearly B

erroneous unless there is no evidence to support the lower court’s ﬁndrngs Burrough _ |

Corp. V. Century Steel Inc.. 99 Nev. 464, 470, 664 P. 2d 354,358 (1983) Only 1 1nvery rare

1nstances in which new issues of law or fact are raised supporting a ruling contrary to the

_ ruhng already reached should a motion for rehearrng be granted Moore V. CltV of Las
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Vegas, 92 Nev. 402,551Pp.2d 244 (1976). Moreover, a party may'not raise a new point for
the first time on rehearmg In re Ross, 99 Nev. 657, 668 P.2d 1089 (1983). |

, DefendantEalhnus attemptmg to.completely crrcumvent the finality of the summary‘

judgment rulings.that had long ago been made by the drstrlct court in thrs case. Defendant o

Fallini is trying to revisit factual and legal matters that were concluszve ly established in this

case as far back as 2007 - three years before Defendant‘s Motlon to Reconsider Prior

: Orders

Moreover Defendant Fa111n1 has provrded no evrdence Whatsoever that the district .

court abused 1ts d1scret1on Defendant Falhnr 1gnores the substance of her Motron to

Reconsider Prlor Order, probably because it completely lacked any merlt or any substantlve‘ L

ev1dence is support of 1tse1f In the pleadlng port1on of her Motron to Reconsrder Prior

Orders Defendant Falhnl clarms her attorney had prev1ous1y represented to her that the :

case was Over. (Jt Appx Vol 1II, p 142.) of course, it 1s ‘worth not1ng that thls statement?..‘ '

 was not - and is not now- -- supported by adm1s51b1e evidence.- *Rather, Exhlblt 2 to.

Defendant Fa111n1 S Motron to Reconsrder Order is an unszgned afﬁdavrt in Wthh she_‘

makes that clarm The dlstrrct court could not con51der Exhlbrts 1 5 to Defendant Falhnl S

|- Motion to Recon31der Prlor Orders because they Were 1nadm1351b1e hearsay NRS 51 035

and 51.065.

‘The reahty is that the drstrlct court absolutely could not grant Defendant Falhm s. '
Motron to Recons1der Prlor Orders - to do SO, Would have been an abuse of drscret1on',
because there was no evidence to meet the standard Defendant Fallini had to meet
Consequently, it is ev1dent that the d1str1ct court acted well within its dlSCICtIOIl'-- and .

within the law' -- When it denred Defendant Falhm S Motlon to Recons1der Pr1or Orders

- Accordingly, this Court should afﬁrm the denjal of AD.efendant Fallini's Motron to

Reconsider Prior Orders. -
B. The Prlor Orders Are Not Clearly Erroneous
Defendant Falhnr s appeal is of the denial of the Motron to Reconsrder PI'IOI‘ Orders g

Consequently, itisJ udrth's pos1t10n that th1s Court need not con51der the proprrety of the
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prior orders -- Defendant Fallini did not appeal the entry of those orders. Nevertheless,
should the Court wish to consider the prior orders, Responde_nt will address them
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Defendant Falhnl argues that the facts deemed to be admltted in Judith’s Requests |

for Admission, namely that the area Where the accident occurred was not open range, and |

that the fact that Defendant Fallini failed to attach reflective strips to her cows, are clearly‘
- erroneous. Defendant Fallini claims, therefore, that the Order granting Partial Summary

- Tudgrnent and should be recons1dered However, it is clear and well- estabhshed law in

Nevada that failure to oppose a motion is, standlng alone, sufﬁ01ent grounds upon which

the d1str1ct court can grant the requested relief. Further the failure to timely respond to|.

.requests for admission deems the facts admltted and th1s is true even if the fact later
~appears to be untrue Moreover itis Worth notlng that there is no dlspute as to the facts of '

'th1s case - Defendant Fallini has not prov1ded any ad1n1ss1ble ev1dence or testnnony to | ‘

refute what was. proven through -requests for admrss1on and thro.ugh documents and |

testlmony at the prove up hearlng

1. ' The Motlon for Partlal Summary Judgment Was Pronerlv Granted

Defendant Fallini alleges that the grantmg of J udith's Motion for Summary Judgment_ :

‘was brought about by J udlth's attorney rmsrepresentmg facts to the tr1bunal That allegatlon | |

is 51mply not true In add1t10n there ‘was absolutely no mentron of any alleged}

m1srepresentat1on in any motion brought by Defendant Fallmr before the district court |

Rather, Defendant Falhm ralses th1s pomt for the first time on appeal Itis the long settled

f law in Nevada that arguments ralsed for the ﬁrst time on appeal need not be con31dered by 1

the court Montesano V. Donrey Media Group 99 Nev. 644, 650 668 P.2d 1081, 1085
(1983). As such this argument should not be con51dered by the Court and all prlor orders . |
entered by the dlstr1ct court should be affirmed. _ | o

To begrn with, Defendant Fallini did not oppose Jud1th's Motion for Partlal _
Summary Judgment, and the Motion was properly granted Nevada District Court Rule 13
addresses this exact situation. Nevada District Court Rule 13(3) prov1des in pertment part
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Within 10 days after the service of the mouon the opposing party shall serve
and file his written opposition thereto, to gether with a memorandum of point
‘and authorities and supporting affidavits, if. any, stating facts showing why -
the motion should be denied. Failure of the opposing party to serve and file
his.written_opposition may be construed as an admission that the motion is
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meritorious and a consent to granting the same.

“"Even W1thout the Requests for Adrnlss1on the district court properly granted the Motlon 1T

for Part1a1 Summary J udgment This action by the dlstrlct court Was permltted by Drstrlct '

‘ 'Court Rule 13 and clearly Was within the discretion of the District: Court.

Moreover there is not one. shred of evrdence that Judith’s attorney m1srepresented 1

vfacts to the tr1buna1 The sole basis of Defendant Fa111n1s clanns of alleged'

mlsrepresentatron by Attorney Aldrlch is the allegatron for the ﬁrst time on appeal that he | . : - )

presented false facts in pleadlngs with no ev1dent1ary support Moreover 1t is Worth notlng

| that Defendant Falhm d1d not br1ng a rnotlon for relief pursuant to NRCP 60 before the_ .

D1strlct Court

*'Many of these facts were adm1tted to by Defendant Falhnr Whether she now hkes
it or- not and this: argument is Wlthout any basrs in laW Attorney Aldrlch submitted the 1 o ”
_ admztted facts to the Court Attorney Aldrlch sent Requests for Adm1ss1on to Defendant_

F alhm seek1ng to have Defendant Falhm respond and answer Whether they were true or | |

false However Defendant Falhnl never responded and never- moved to W1thdraW the |

'adnuss1ons Therefore as stated above, due to Defendant Falhnr S faﬂure to respond to the |

: requests they Were deemed admltted Itis Well settled laW in Nevada that such admlss1ons 1

may properly serve as’ the bas1s for summary Judgment agalnst theparty Who faﬂed to serVe

atnnely response Wagner v. Carex Investmatrons & Sec.. Inc 93 Nev 627, 572 P 2d 921

Q977).

Of course, Defendant F a111n1 has faﬂed to prov1de any testlmony or actual adm1ss1b1e. |

ev1dence in this appeal to refute any of the evidence the district court cons1dered in

reach1ng its decisions. Thls obvious failure is fatal to Defendant Falhnrs appeal
Conse'quently, this -Court should affirm all prior orders. |
1y L v o -

Page 16 of 31




2. | The Facts Submitted in the Requests for Admission Are Conclusively

28

1
Proven
2.
NRCP 36 prov1des in pertinent part
_ that the matter is admitted unless w1th1n 30 days after -
40 service of the. request, or within such shorter or longer time as -
o the court may allow, or the parties may agree in writing,... the
5 party. to whom the request is-directed serves upon the party
' requesting the admission a written answer or objection
6 -addressed to the matter 31gned by the party or by the party’s
~ attorney.
7
In Smith v. Emery, 109 Nev. 737 856 P.3d 1386 (1993) the Nevada Supreme Court
8
: found that fallure to timely respond to requests for adm1ss1on will result in those matters
9 -
L bemg concluswely estabhshed and th1s is the case even if the estabhshed matters are
10 , .
ultlmately untrue. 1d. The Court explamed
1
Cl -~ “[E]venifa reg uest is obJ ectlonable ifa party falls to Ob] ectand
12 ~fails to respond to the request, that party should be held to have
~ " -admitted the matter.” Jensen v. Pioneer Dodge Center, Inc., 702 -
13 | P.2d 98, 100-01 (Utah 1985) (citing Rutherford v. Bass Air -
'COIldlthIlan Co., 38 N.C.App. 630, 248 S.E.2d 887 (1978)). It -
14 - 1swell settled that failure to respond to arequest for admissions.
= - will result in' those matters being deemed conclusively ~ -
15 * established. Woods, 107 Nev. at425, 812 P.2d at 1297; Dzack, .~ -
80 Nev. at 347, 347, 393 P.2d at 611. This is so even if the the
16 . established matters are ultimately untrue. Lawrence v. -
- - Southwest Gas Corp., 89 Nev. 433, 514 P. 2d 868 (1973); -
17 - Graham v. Carson-Tahoe Hosp., 91 Nev. 609, 540 P.2d 105 - -
o . (1975). Emery's failure to respond or obJect to the Smiths' -
- 18 - request for admissions entitles the Smiths to have the assertlons
, : contamed therein conclus1ve1y estabhshed
19 - _
' - Id. at 742 43 (empha31s added)
20 ‘ - v v Lo
: ‘The ev1dence presented to the Court nearly three years ago in Judlth's Motlon for
.21 :
Partlal Summary J udgment meluded the concluswely proven facts that had been admitted
22 | . :
in the Requests for Adm1ss1on ‘Those facts are set forth in the Statement of Facts above 1
23 : : :
o - and in the appendlx (Jt Appx L 58 62) ‘
24
: 3. The Order Strlkmg Answer and Counterclaim Was Pronerlv
25 ~ Entered :
26 ' The Order Strrkmg Defendant Falhnl S Answer and Counte1 elann was also properly {
27 || entered. The lengthy proeedural history is set forth in numerous court motions ﬁled by Ms.

Adams and the d1str1ct court's orders Defendant Fa11m1 has conceded that the hlstory set

- Page 17 of 31




w2

Sl

O© 0 3 & W

10

12

B
TR

'.'-15 (B

16

AT

L
19
20
21
22
23
240

25
26

,27

28

forth in those documents is accurate, in that a motion was filed, there was no opposition,

Mr. Kuehn promised to comply, and there was no compliance. The striking of Defendant

._F_allinils_Ans_W_er_and_C_oun_t_elt.c_laim,_and_the_holdmg_of Defendant Fallini and her counsel |
in contempt, is entirely proper, if for no other reason than the Motion was not opposed. But [

there was more than just the fact that the various motions to cornpel and for sanctions were

not opposed Defendant Falhm and her counsel repeatedly ignored the drstrrct court's

orders to respond to d1scovery This Court nnposed approprrately progressrve sanct1ons :
before str1k1ng the Answer and Counterclarm (Jt. Appx. 1, 152- 153) and even after the |

Answer and Counterclann were- strrcken Defendant Falhnl failed for months to take any

steps to remedy any percerved 1mpropr1ety 1nclud1ng falhng to seek relief under NRCP 60.

| More nnportantly, Defendant Fall1n1 has not provrded any evrdence in the record,
—'Whatsoever to demonstrate that the drstr1ct court abused its drscretron Indeed Defendant 1

Falhm has adm1tted that the hrstory of th1s case, as set forth by Judrth in pleadrngs before'

the district court 1s accurate Accordrngly, this Court should afﬁrm all prror orders

C Defendant Falllnl Shlrked Her Responsrblhtles asa Party to the thlgatlon
1 A Mr Kuehn s Alleged Neghgence Is Imputed to Her "

The Crux. of Defendant Fall1n1 S argument 18 that the d1strrct court S prlor ruhngs B .
should be recon51dered because they are based on farlures and drscovery abuses of her prlor_ |

'counsel However “[1]t isa general rule that the neghgence of an attorney is 1mputable to

hlS clrent and that the latter cannot be relieved from a Judgment taken aga1nst hnn in

consequence of the neglect carelessness forgetfulness or 1nattentlon of the former

'Tahoe V1lla2e Realty V. DeSmet 95 Nev. 131 1590 P.2d 1158 1161 (1979) In Moore V.

Che gy 90 Nev. 390 528 P 2d 101 8 (1974), the Nevada Supreme Court stated as follows

‘There is certainly no merit to- the contention that
- dismissal of petitioner's claim because of his counsel's
unexcused conduct imposes an unjust penalty on the -
_ client. Petitioner voluntarily chose this attorney as his -
_representative in the action. and he cannot now avoid the
consequences of the acts or omissions of this freely
selected agent. Any other notion would be wholly
-~ inconsistent with our system of representative litigation.
- -in which each party is deemed bound by the acts of his
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lavvver-agent and is considéred to have motice of all
facts, notice of Wthh can be charged upon the attorney.

1d, 90 Nev at395 (quotrngLrnkv WabashRallroad Company 370 U.S. 626, 82 S.Ct 1386 :
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" and 51 065.

.(1962)(emphasrs added))

Therefore, even assurmng Defendant Fall1n1 S 1nadmrss1ble statementthatMr Kuehn N

had advrsed her the case was "over" is true ‘M. Kuehn's alleged 1nattentron and.

'carelessness in respondmg to discovery is 1mputed to Defendant Fallini. She cannotnow |
'seek recon31derat10n of Valrd orders based on her attorney S neghgence and her purported i

blamelessness

Defendant Fallmr was personally served Wlth the lawsurt and voluntarrly selected':l

: the attorney she Wanted to represent her 1nterests and to defend heri in the actlon Defendant
Fallrm was not only personally aware that the lawsuit had been filed agalnst her, but shev
.also authorlzed her attorney to counter -sue to recover the value of the beef she allegedly A

' lost whenMr Adams Jeep struck the cow (Jt Appx I 10 14)

“Ata mrnrmum Defendant Fallrnl was. oblrgated to ask about the status of her case, -

the rullngs the Court was makrng In the pleadrng portlon of her Motlon to Reconsrder'

»Prror Orders Defendant Falllnr clarms her attorney had prevrously represented to her thatr N
the ease Was over (Jt Appx Vol II p- 142 ) Of course it is vvorth notlng that. thrs e
‘ statement Was not -- and 18 not now -- supported by adrmssrble ev1dence Rather Exh1b1t‘ il
210 Defendant Falhnl s Motion to Recons1der Order is an unszgned afﬂdavrt in Wthh she

: rnakes that clann The dlstrlct court could not consrder Exhrblts 1- 5 to Defendant Fallmr S

Motlon to Reconsrder Prlor Orders because they were inadmissible hearsay NRS S1. 035 |

However even if th1s Court determrned to cons1der this argument Defendant Falllnl '.

could have - and should have — requested Wrrtten conﬁrmatlon that thls case really was

concluded. F-_urther,,Defendant_ Fallini is lltrgat1on-savvy, havrng beena party_ to 11t1gatron

and hired attorneys in the past. Even the most '.cursory internet search revealed that

 Page 19 of 31




Defendant Fallini has been involved in other lawsuits. This information was also provided .

to the district court. Defendant Fallini}is well aware of ’howthis process works, and she
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-cannot_take a “head in.the sand” approach and then go before the Court just before

Judgment is to be. entered and ask for. a “do over.” (Jt. Appx 11, 194 201 N
2. Notlce to the Attornev Constltutes Notlce to the Cllent

Notice to the attorney of any matter relatmg to the busmess of the cliént in wh1ch the |-

attorney 18 engaged«constrtutes notice to the chent M1lner v. Dudrey, 77 Nev. 256, 362

P. 2d 439 (1961) Aldabev Adams 81 Nev. 280 402P.2d 34 (1965) Noahv Metzker 8| .

NeV 57 450 P, 2d 141 (1969) Lange V. H1ckman 92 Nev. 41 544 P 2d 1208 (1976) |
Servrce of every pleadlng that was ﬁled in this case, 1nclud1ng the written dlscovery, |

sumrnary Judgment motlon dlscovery and sanctlon motions, and subsequent orders ofthe

'Court onMr Kuehn constltuted legal serV1ce on Defendant Falhm NRCP 5 Defendant' o o
Falhnl cannot now. come before the Court and claim she had no 1dea What was gorng on, |
and then make a request for what amounts to a new tr1al on 1ssues that were long agO" e

conclusrvely resolved and estabhshed asa matter of law More 1mportantly, Defendantn :
| _ Falllnl has not even tr1ed to explam why these c1rcumstances demonstrate that the d1str10t |
‘ | court: abused 1ts d1scret10n When it-entered any of the orders in th1s case Agam Defendant SR

Falllnl has not made any showmg in the record that there was an abuse of d1scretlon by the 1

d1strlct court

Defendant Falhnl has fa1led mn: her burden to show the drstrlct court abused its'

.v,dlscre‘non Accordmgly, th1s Court should afﬁnn the: dlstrlct court's orders

3. " Defendant Falllm Is Estonped from Raising These Issues Due to the '
Lo Actlons (and/or Inactions) of Her Counsel » . :

Ratrﬁcatlon of an attorney s conduct can oceur through neghgence 1nattent1on or _;
the fallure to express disapproval by h1s chent as 1t's the chent's duty, havrng knowledge 1
of the case, to express her drsapproval w1th1n a reasonable time, under the equltable
doctrine of laches. Comb's Admr. v. V1rg1n1a Iron, Coal & Coke Co. 33 SW 2d 649 (Ky.

1930) Baumgartnerv Whmnev 39 A. 2d 738 (Pa 1944) Krels V. Krers 57 S W 2d 1107 |
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(1933 Tex. Civ. App.), error dismissed, former app. 36 S.W.2d 821.

Defendant Fallini was personally‘ served with the lawsuit. and voluntarily selected

- the.attorney. she s wanted to represent. her interests and to defend her i in the action that had

been filed. Defendant Falhm was not only personally aware of the lawsurt that had been} ,
filed agamst her, but she also knew that her attorney was counter—sumg to recover the value
of'the beef she lost when Mr. Adams Jeep: struck the cow (Jt Appx. L, 10- 14 ) As noted

above, Defendant F alhnr isa 11t1gat1on-savvy cl1ent Who should have Wondered Why she

had not heard anyth1ng regardlng the case in several years or if her. attorney really did tell |

“her the case was “over,” she should have requested documentat1on to substant1ate that* B

' clalm (Jt Appx 11, l94 201)

At a rn1n1mum Defendant Falllm was obhgated to ask about the status of her case,

vthe defenses that Were being raised, the act1ons that Were belncy taken by her counsel and '
‘the rulmgs the Court was makmg Most 1mportant1y, Defendant Falllm could have and e |
K should have requested Wr1tten conﬁrmatron that both portlons of this case (the cla1m and’ o

I counterclalrn) were actually concluded as she now clanns her attorney had prev1ously | o

represented to her

- D.- ~ The Only Manlfest In]ustlce That Would Oecur m thls Case Is lf Judlth Had

: to Re-thlgate Thls Case

Defendant Falhm argues a man1fest mjustrce Would occur 1f the Orders entered by

‘the dlstrlct court were to stand i in this case Defendant Fallini asserts the rnanrfest 1n]ust1ce, |
“1s due in part because the d1str1ct court falled to not1fy the proper authorities regardmg'- B
Attorney Kuehn’s conduct However Defendant Falhm crtes no relevant authorrty in

support of this propos1t1on o

: Further Defendant Fall1n1 raises th1s pomt for the ﬁI’SlZ tlme on appeal Argurnents |

_ ralsed for the first time on appeal need not be considered by the court Montesano V.

' Donrev Media Groun, 99 Nev 644, 650, 668 P.2d 1081 1083 (1983) Thrs argurnent isa

red hert rmg and is not related to the issues on appeal

Regardless Defendant Falhm cannot show any manrfest 1nJust1ce occurred
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Manifest injustice requires that “the verdict or decision, strikes the mind, at first blush, as .

- manifestly and palpably contrary to the evidence » Kroger Properties & Development Inc.
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¥ Q11ver_State_"E1t1e Co. _7_15 P. 2d 1328,_1330 102 Nev. 112, 114 (1986). The decision in :_

Dt AL Vs e A 9 s

. this case is comple.tely in line with the evidence. The Motion to Reco_nsrder Prro_r O__rders_ |

was not supported with admiss_ible evidence. Ifthere was an argument that the district court
should have notified the proper authorities regarding Mr. Kuehn Defendant Fallini should .

have provided adrmssrble ev1dence -- of at Jeast raised the issue -- in her Motlon to.._

: 'Recons1der Prlor Orders She falled to do SO. |

Further as set forth above allthe prlor orders were properly entered and Defendant :

: _Falhm has entrrely falled in- her burden to estabhsh that the d1str1ct court abused its
~'drscret10n in some fashlon The Mot1on for Partlal Summary Judgment was properly“'
v 0ranted based on Defendant Falhnl S fallure to respond to Requests for Admrss1on and t0:
'. oppose the motion 1tse1f Defendant Falhm S Answer was properly str1cken based on her B R
"Eand her counsel's repeated refusal to abrde by the drstrlct court 'S Orders that she respond 1 B

»‘to drscovery requests

- The only way a manrfest 1nJustrce would result isif th1s dec1s10n were reversed Ms

- Adams should not’ be penahzed for a 51tuat10n that Defendant Falhnr and her former.ut . -

- counsel created nor, should Defendant Falhm be rewarded for engaglng in stall tact1c and |

: "head in the sand" approach that got her Where she is today

On a pohcy note ifthe Court were to overturn the default Judgment because of Mr

vKuehn's aﬂeged neghgence or mattentlveness 1t Would open the ﬂoodoates of 11t1gat10n :

Every client WhO lost a case vvould then assert his counsel was meffect1ve and the
judgement should be overturned This would be»dlsvastrous.» There is no gua_rant,ee of
effectlve assistance of counsel in a. civil case. | A | N

| Fmally, Defendant Fallini has a remedy She has legal recourse agamst her former
attorney in the form ofa malpract1ce actlon |

Defendant Fallml has not estabhshed her cla1m of manrfest mJustrce Consequently, | ‘

2 th1s Court should affirm the d1strlct court's default Judgment in its ent1rety
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E.  The District Court Properly Vacated the Trial
2 ~ Defendant Fallini argues she had a right to a jury trial. However, consistent with -

- '~~'mestQOI"—‘the—'et—her—ar—gument-s-'in-.thisgappeal.,_D.efendantF.allin'Ldid;no_t_r_aise_thi_s_i_séue below.

44 Rather;’ Defendant Fallini raises this point for the first time on appeal., Aiguments raised |-
5| for the first timie on appeal need not be considered by the court. Montesano v. Donrey

" 6|l Media Group, 99 Nev. 644, 650, 668 P.2d 1081, 1085 (1983).. | |
7

) HoWever,‘ should this Court decide to hear this iSsue, it is without merit. Defendant ,

Fallininever asked for a jury trial. There is no evidence inthe record that Defendant Fallini

10 || Tudith or her eounseI) and proce_eded with a prove np hearing. B . |
- This matter was originally set Vfor'fa'jnry trial. (Jt. Appx.:I,v22v0-222.) ‘However, on’ o

’ 12 : }Novverznb'er 4, ‘2009‘_, an 'order was.enteired Striking Defendant Fallini‘fs-pleadings. ‘BecauSe |

'i 14 | vbdee‘med to be t'ru‘e;' : (Jt Appji;,II,' j26—3"3’ ) .On_”F.ebruai'y 4,2010, the Clerk of the Couft

Default had been entere'd’ agdinSt Defendant Fallini, and Withent :ebj ecfidn from Judith, the '1

Defendant Fallini_ is not entitled to ejury trial she never reqnes'ted_. |

© Pursuant to NRCP 55(b) (2), judgment by default may be entered as follows: |

.+ .. (2) By the Court. In all other cases the party entitled toa -
- judgment by default shall apply to the court therefor . . . .If the
- party. against whom judgment by default is sought has
. - appeared in' the action, the party (or, if ‘appearing b
22 . representative, the party’s representative) shall be served with
B - written notice of the application for judgment at least 3 days - -
prior to the hearing on such application. If; in order to enable
o the court to enter judgment or fo carry it into effect, it is
24 || - » necessary to take an account or to_determine the amount o
’ damages or to establish the truth of any averment by evidence
or to make an investigation of any other matter, the court may
- .- conduct such hearings or order such references as it deems
26 | - - necessary and proper and shall accord aright of trial by jury
D ? the parties when and as required by any statute of the
27 ~ tate. : : - : :
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“requested a jury trial after the district court vacated the jury trial ,(Withne. objection from | = "

Defenda_nf Eallmi's, AnSWer fhad' been stricken, all the allegatiens,of 't‘herCornpiaint‘Were SREE
| entered Default against Defendant Fallini. (3t. Appx. I, 43-47.) Therefore, dueto thefact |

' f' _dis'trfi:ct_ffceurt -Vecated"the jury fr_'ial and determined'dameges by Way-vofi ‘awpiépve 'up hearing',i_f, g -




- NRCP 55(b)(2)(emphasis added).

In the present case the Court properly conducted aprove up hearing to determine the

-amount.of- damages._As.default Was. already entered Lagainst. Defendant Falhm _ajury trial N
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is only accorded when required by. statute Defendant Fallini has pomted tono apphcable_u o .

statute that requ1res a jury trial in the present case. v

Further Defendant Fallini cites no apphcable case law to support her assertlon that.
she hasa rrght to a jury trial. Defendant Falhnl attempts to cite United States V. Cahfornra I
bl- ' »ome Management Park Co.. 107 F. 3d 1374 1377 (9th Cir: 1997) for the _ .-

prop051t10n that the unconstltuuonal demal ofa Jury tr1al must be reversed unless the error

was: harmless However Un1ted States v. California Mobhe Home Manaqement Park Co ‘ |

: -specrﬁcally states the demal of a jury trial was’ found to be unconstrtut1onal because tr1al i
iby jury was iequzred by the appllcable Fa1r Housmg Act Id Agam m the present case,
' 'Defendant Falhm has pomted to no apphcable statute or laW that requ1res a Jury trral m the'"»'- b , o
5 present case, and there is no appllcable Falr Housmg Act that requlres tr1al by JU.I'Y for"__ :

" Defendant Fall1n1 in thrs case

Defendant Falhm further c1tes Molodvh V. Truck Insurance Exchange 744 P 2d

992 304 (Or 1987) for the proposmon thatthe r1ght toa Jury trial mcludes havmg the jury - R
decide all 1ssues of fact In Molod h the plamtrff d1d in fact request a Jury tr1al and 1t was | '

demed and further default Was never- entered The facts in'the present case are clearly .

mapposrte Defendant Falhm never requested a Jury tr1al Further Defendant F all1n1 had | |

default entered agamst her

' Fmally, Defendant Falllm cited Lakmv Senco Products 987P.2d 463, 470 (193 5) 1

to support the proposrtlon that the amount of damages isa fact tobe determmed by the Jury 1. .

‘However, in ‘Lakin, a jury trial was requested and did. occur The drspute was as to Whether '

the j Jury should determme damages. In the present case, Defendant Falhm did not request

a Jury tr1al Further she had default entered agamst her whrch pursuant to NRCP 5 5(b)(2)

, negates any r1ght toa Jury tr1al unless requrred by statute, and Defendant Falhm has pomted

~tono applrcable statute. -
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F. - The Amount Awarded by the District Court Was Approprlate, But Even if the .|

1
~ District Court Improperly Awarded Damages For Future Lost Earnings,
2 Plaintiff Was Entitled to More for Loss of Support Etc., as Well as Hedonic
: Damages, and Therefore, the Award Was Proper o , »
: o Defendant Fall1n1 argues that the damages awarded to Judlth for future Wage loss -
|l were. excessive and that there Was no showmg that Judith suffered any economlc loss from
s
: the death of her son. In her two—page argument on th1s 1ssue Defendant Fallini c1tes
6 .
ek varlous statutes and case law as well as a brief port1on of the tra:nscnpt she belatedly‘
7 :
. obtained. Defendant Falhm then dedlcates approx1mately one sentence each to fhe i issues
s -of lost consort1um/loss of support and lost 1ncome (Appellant’ Amended Opemng Brlef
- ‘pp 18- 20) '
-10 0 '
. Funeral Exnenses
o Defendant Fall1n1 does not take 1ssue w1th the award of funeral expenses in the '
12| ' -
e amount of $3, 188, 85 (Appellant’s Opemng Brlef p 19)
13
S Loss of Grief. Sorrow and Sum)ort 2 R
14|
s Defendant Fallml asserts that the award of $1 OOO 000 in “Damages for Gr1ef S B
15 1
. f_Sorrow and loss of support” (Jt Apr II p- 230) is 1nappropr1ate (Appellant S Opemng'-'
R Brlef p 20 ) Defendant Fall1n1 c1tes no authorlty in support of th1s propos1t1on she s1mply | '
17| A
vstates 1t ina one sentence passmg shot near the end of her brlef Defendant Falllm falls to
18 | -
| even attempt to support herpos1t1on because the award of $l OOO OOO 1S. ent1rely appropr1ate_ 1o
19 . - —
ERN under the law
020
B NRS 4l 085 pr0V1des in pertment part
o1 | |
.22 4. The he1rs may prove their respectlve damages n the actlon .
. brought pursuant to subsection 2 and the court or Jury may
- 23 - award each person pecuniary damages for the person’s grief or
: sorrow, loss of probable sup dport , companionship, society,
24 ~comfort and consortium, and damages for pain, suffering or
- disfigurement of the: decedent. The ]proceeds of any judgment
25. . for damages awarded under this subsection are not hable for
‘ - any debt of the decedent. - .
26 . '
: 5. The damages recoverable by the personal representat1ves of
27 a decedent on behalf of the decedent s estate mclude
28

(a) Any spe01al damages such as med1cal expenses wh1ch. o
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. the decedent incurred or sustained before the decedent S death .
and funeral expenses; and

(b) Any penalties, including, but not limited to, exemplary
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plumtlve > damages, that the ¢ ecedent would have recovered, o
if the decedent had 11ved : o

but do not include “damages for pam - suffering or .
disfigurement of the decedent. The proceeds of any judgment =~
for damages awarded under this sugsecnon are liable for the ’
debts of the decedent unless exempted by law. o

NRS. 4l 085(4) and (5) (emphas1s added). Thus, the award of $1 OOO OOO for “Damages

for Gr1ef Sorrow and loss of support” (Jt Appx 10, p 23 O) 1s prov1ded for by Nevada law

. The only argument to be made is that the amount awarded 1is too low for What 1t_"§“. o

encompassed That w111 be addressed to'some degree below :

'!The Award of $1. 640 696 00 Should Be Upheld
s »13' z
s

Defendant Falhm argues that the award of. $1 640696 OO is. 1nappropr1ate and not‘_. |

supported by law. Defendant Falhm also cites portlons of apurported mcomplete transcnpt - '.: e
) 'from the prove-up hearmg However the total award of damages was proper ‘even if not. |* ce
Iv.attr1buted to a partlcular category of damages because the Court very eas1ly could have:ff
awarded an additional $1 640 696 00 in damages for ¢ grref or sorrow loss of. probable
A-support companronshlp, soc1ety comfort and consortrum or substantrally more than thatj_'; i
" as hedonic damages Jud1th had asked for $2 500 OOO and the ev1dence certamly would

“have supported such an award

 Atthe hearrng, J ud1th descrlbed her son as a very lovmg son who often helped w1th 4 |

tasks around her house prov1ded support when Mr Adams was 1ll etc (Part1al Transcrlpt |

of Prove-Up Hearmg, attached to Defendant Fallm1 s Motlon for Order Allowmg’_ '

Supplementat1on of Appendlx and to Re- Open Brleﬁng, pp- 13-15, 17 of transcnpt ) The '-:, | RO

District Court wasalso presented w1th add1t1ona1 testunony by letter. (Jt. Appx 11, P 103 -

105 -

The award of damages should be upheld because. Respondents are entitle'd' to |

‘hedon1c damages whrch were not awarded but should have been Ttis well settled law that'_

a correct d601SlOn will be upheld even though it is based on the wrong reason. Sengel V.
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IGT, ll6Nev 565 2P.3d 258, 261.

Judlth presented evidence to the District Court that she was ent1tled to.hedonic

~damages——However the_District_Court_specifically . den1ed ‘hedonic damages Wrthout. - |

explanatron Hedonic damages have been specifically recognized by the Nevada Supreme
Court. In Banks v. Sunrise Hospital, 120 Nev 822, 102 P.3d 52 (2004) the Nevada
Supreme Court noted that “[h]edomc damages are therefore monetary remedles awarded
to compensate 1nJured persons for their noneconomrc loss of life's pleasures or the loss of |
“enj Vyment oflife.” Td. Quotir gthe Suoreme Court of South Carolina, the Court explarned |
how . hedonrc damages are dlfferent from damaores for parn and sufferlng

- An award for paln and suffering compensates the injured person
for the physical discomfort and the emotional response to the.
- sensation of pain caused by the injury itself, Separate damages are
- given for mental anguish where the: evidence shows, for example, -
- that the injured person suffered shock, fright, emotional upset,
- and/or hum111at1on as the result of'the defendant's neglrgence

On the other hand damages for "loss of enjoyment of hfe g
- compensate for the limitations, resultmg from the defendant's
negligence, on the injured person's ability to participate inand .-
- derive pleasure from the normal activities of daily life, or for the -~
- individual's inability to pursue his talents, recreatlonal 1nterests
~ hobbies, or avocations. .

Id (quotlng Boan V. Blackwell 541 S E 2d 242 244 (S C 2001))

Mlchael has been deprlved of SO much l1fe As hlS parents have noted he erl notv 1 S

have the opportunlty to marry or experlence the j Joys that come Wlﬂ’l that sacred 1nst1tut10n '
Mlchael will never have the opportunlty to father chrldren no Wrtnessrng hlS chrld’s ﬁrst 1
Words no klndergarten graduatron no coachlng little league F1nally, whrle some m1ght 1

consrder elderly parents a burden 1t is clear that Michael Would have vrewed h1s parents

aging as an. opportunlty to tenderly g1ve back to his parents some of the love they had o

shown h1m dur1ng his short life. Mrchael wrll not be able to participate in'so many of the '

things that really matter in l1fe (Partral Transcr1pt from hearlng on Apphcat10n for Default

Judgment pp- 11-17.) | |
Hedonrc damages are d1fﬁcult to measure because so many of the thrngs hsted above, |

are pr1celess ie. they are nearly 1mposs1ble to value in monetary terms. Although expert." |
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witness testimony regarding hedornic damages is permitted, see Banks, expert testimony is
not necessary. Desp'ite the fact that expert testimony 18 ‘not necessary, the Banks court

A d1scussed the. expert w1tness in that case, and those comments are instructive here. . .

The expert in Banks examined the. Value of hedonic damages using 1 two methods -

the “survey method” and the “wage—rrsk method.” Id. Usrng these methods, the expert 1

opined that’the.tangible value of .a p‘erson’s life is someW-here between $2.5 million on the |

low end, $8.7 mlllron on average and hterally prrceless (ie. 1mposs1ble to value) onthe | -

h1gh end. Id. Notlng that the defendant had appealed the dlstr1ct court’s decision to allow
the expert to testrfy at tr1a1 the Nevada Supreme Court held that the expert testrmony was L :
proper Id | | ' .. |

The expert in Banks was. analyzmg the l1fe of a 52—year—old man who was left ina | :

vegetatlve state followmg surgery In this case Mlchael was 33 years old at the t1me of hls' .

death and engaged to be marrled Clearly, Mlchael was a Wonderful human bemg who o o

would have en oyed a fulﬁllmg l1fe w1th deep relatlonshlps Unfortunately, _due to the

Defendant s neghgence none of that can ever come to be. Judlth is entrtled to hedomc“ S

damages well i in excess ofthe $1 640 696 OO awarded for lost career earnmgs Even if th1s,.-.' 8

Court concluded that the D1strrct Court nnproperly awarded damages for future lostg

earnrngs J ud1th was ent1tled to hedonlc damages wellin excess of the amount awarded and ;

thus the award of $1 640, 696. OO should be upheld even 1f awarded for the wrong reason ‘_ R

Awards for Attornevs Fees and Sanctlons

The District Court awarded $50 000 1n attorneys fees and $35 OOO 1n Sanctlons o o

Defendant Fallml does not d1spute the awards for attomeys fees and sanctrons
CONCLUSION

Defendant Fallmr carries the heavy burden of showmg the court abused its |

d1scret10n Weber v. State, 119 P. 3d 107, 119 (2005) Defendant Falllm has absolutely

failed to demonstrate the d1strlct court abused its discretion in any respect She failed to

respond to Request for Admissions anda Motron for Partial Summary J udgment She also f _' ,‘
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failed to comply with orders of the district court. Defendant Fallini now raises several |
arguments on appeal for the first time, and the Court should not eon31der them.

_Nevertheless Defendant;EaUmrchoseher attorney and ratlﬁed her attorney’s conduct. As |

. such, the. prror orders.of the dlstr1et court are not clearly erroneous and do not result ina
mamfest mjustlce | | | | | |
The drstrlet court did not errot in vacating the jury trlal and proceedmg W1th a prove '
‘up hearmg, as default had been entered agamst Appel-lant Further Defendant Fallini has
‘faﬂed to demonstrate that the damages awarded to Resoondent const1tute an abuse of 1.
_drscret1on As such Appellant’s appeal is w1thout merlt and the Dlstnet Court’s Orders‘
| should beaffirmed. S
B Respectfully submltted ?7%day of Deeember 2011
Co ALDRICH LAW FIRM LTD

ﬁqohn P, Aldrrch Tsq
1

evada Bar No: 6877
601 S. Rainbow Blvd., Sulte 160 :
_Las Vegas, NV 89146 ‘ :
(702) 853-5490° -
S (702)227-1975 R _
e Attorneysfo’r.-RespondentS S e e
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