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Electronically Filed 
11/03/2009 06:35:01 AM 

CLERK OF THE COURT 

• • 
OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
MICHAEL WATSON 
Deputy District Attorney 
Nevada Bar #009219 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

DEPT NO: XIV 

FREDDYS A. MARTINEZ, 
#1003276 

Defendant. 

OPPOSITION TO DEFENDANT'S MOTION TO MAKE ADDITIONAL FUNDS 

AVAILABLE FOR NDOC INMATES [sic] LEGAL ACCOUNT 

DATE OF HEARING: NOVEMBER 9, 2009 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

Michael Watson, Deputy District Attorney, and hereby submits the attached Points and 

Authorities in Opposition to Defendant's Motion to Make Additional Funds Available for 

NDOC Inmates [sic] Legal Account. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ / / 

/ Ii 

/ /1 

E-FILE 
rh.rproic-NT 

• 

-VS- 1 CASE NO: C226586X 

C:Trogram FilegNeevia.Comlnocument Converterltemp1668953-749440D0C 
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• 
POINTS AND AUTHORITIES  

NRS 209.246 allows deductions from a prisoner's individual account for postage, 

photocopying, and legal supplies related to legal documents and litigation. NRS 209.246 (3) 

(2009). NRS 209.221 allows for the establishment of the Offenders' Store Fund, which 

under subsection 5, requires that money be transferred from the Offender's Store Fund to 

cover costs under NRS 209.246 if an offender has insufficient funds in his individual 

account, and that funds will be transferred back to the Offenders' Store Fund once funds are 

available in the offender's individual account. NRS 209.221(5) (2009). 

NRS 209.221(8) sets out the process in which a prisoner must follow to establish that 

he has insufficient funds in his individual account. 

8. If an offender has insufficient money in his individual account in the 
Prisoner's Personal Property Fund to repay or defray costs assessed to the 
offender pursuant to NRS 209.246, the offender shall sign a statement 
under penalty of perjury concerning his financial situation. Such a 
statement must include, but is not limited to, the following information: 

l
a The value of any interest the offender has in real estate; 
b The value of the personal property of the offender; 
c The assets in any bank account of the offender; and 
d) The employment status of the offender. 

NRS 209.221(8) (2009). 

The defendant is requesting the Court order additional funds be added to his personal 

property fund account, but had not followed the proper process in such a request. The 

process as required in NRS 209.221 does not require a defendant to go through the Court for 

a remedy. 

III 

III 

II- 

Ill 

III 

CAProaam FileeNeevia.Com1Document Conver1erltemp668953-749440.DOC 
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• 	• 
The defendant has provided no grounds to support this motion or to bypass the 

requirements laid out in NRS 209.221, therefore the motion should be denied. 

DATED this  2nd  day of November, 2009. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY  /s/ MICHAEL WATSON 
Michael Watson 
Deputy District Attorney 
Nevada Bar #009219 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 2nd day of 

November, 2009, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

FREDDY MARTINEZ #1003276 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON RD 
LOVELOCK, NV 89419 

M. Gregory 
Secretary for the District Attorney's 
Office 

WATSM/mg 

CAPrcaum Files Neevia.Com\Document  ConverterVemp1668953-749440.DOC 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
ALEXANDER CHEN 
Deputy District Attorney 
Nevada Bar #010539 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C226586 
Dept No. 	XIV 

FREDDY A. MARTINEZ, 
#1361243 

Defendant. 

ORDER DENYING DEFENDANTS MOTION TO MAKE ADDITIONAL FUNDS 
AVAILABLE FOR NDOC INMATES [SICj LEGAL ACCOUNT 

DATE OF HEARING: 11/09/2009 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

9th day of November, 2009, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through ALEXANDER 

CHEN, Deputy District Attorney, and the Court having heard the arguments of counsel and 

good cause appearing therefor, 

/1/ 
4100011, 

I I I 
40 0  zoig  

/1/ 

P AWP POCS \ORDR1FORDR \ 61516 592402.d oc 

-vs- 
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• 	• 
IT IS HEREBY ORDERED that the Defendant's Motion to Make Additional Funds 

Available for NDOC Inmates [sic] Legal Account, shall be, and it is DENIED. 

DATED this 	day of December, 2009. 

DA D ROGER 
DI' CT ATTORNEY 
Ne i . Bar #0027: li  L., r 
A - 't 1 13-- R " ilZIF 
Deputy District Attorney 
Nevada Bar 4010539 

P AW PDOCS‘ORDR1FORD R16 I 5 \61592402.cloc 
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Case No. (2,2_(0sg 	 FILED 
Dept. No. 	Ir\k 	 APR 0 2 2010 

• 

C*IZ Off6045WT 

IN THE 8"4 	JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF  CA...pelt_  

* * * * * 

Fee_D VS P- MA-N-11.10z_0032-74D  ) \ (0 
) 

	

Petitioner, ) 	
°O\ ) 

-vs- 	 ) 	 MOTION FOR APPOINTMENT 

	

) 	 OF COUNSE4 
54'41-q.-  OF A/EVACVY 	 ) 

) 
Respondbnt. 	) 
	 ) 

COMES "NOW Petitioner, reevo A. 49A-e-1770E2  

and moves the Court for an order appointing counsel in the 

instant petition for writ of habeas corpus (post-conviction). 

This motion is made and based upon NRS 34.750; all papers, 

pleadings and documents on file herein; and the points and 

authorities below. 

POINTS AND AUTHORITIES  

Petitioner is unable to afford counsel. See Application t 

Proceed In Forma Pauperis on file herein. 

The substantive issues and procedural requirements of this 

case are difficult and incomprehensible to Petitioner. 

Petitioner, due to his incarceration, cannot investigate, 

take depositions or otherwise proceed with discovery herein. 

Petitioner's sentence is: J5Ce." 

Page 489489 
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There 	are 	are not additional facts in support of 

this motion attached hereto on separate page(s). 

Counsel would assist Petitioner with a clearer presentation 

of his issues before this Court and would likewise facilitate 

and ease this Court's task of discerning the issues and 

adjudicating same upon their merits. 

Discretion lies with the Court to appoint counsel under NRS 

34.750. Crump v. Warden, 113 Nev. 293, 934 P.2d 247, 254 

(1997). The Court is to consider: (1) the complexity of the 

issues; (2) whether Petitioner comprehends the issues; (3) 

whether counsel is necessary to conduct discovery; and (4) the 

severity of Petitioner's sentence. NRS 34.750(1)-(1)(c). 

Under similar discretionary standards, Federal courts are 

encouraged to appoint counsel when the interests of justice so 

require - a showing which increases proportionately with the 

increased complexities of the case and the penalties involved in 

the conviction. Chaney v. Lewis, 801 F.2d 1191, 1196 (9th Cir. 

1986). Attorneys should be appointed for indigent petitioners 

who cannot "adequately present their own cases." Jeffers v.  

Lewis, 68 F.3d 295, 297-98 - (9th Cir. 1995). 

Although Petitioner need meet but one (1) of the enumerated 

criteria of NRS 34.750 in order to merit appointment of counsel, 

he meets all of them. He also presents a classic example of one 

meriting counsel under the interest of justice test bespoken by 

the Ninth Circuit. Indeed, Petitioner's sentence, coupled with 

the other factors set forth above, demonstrate that appointment 

of counsel to him would not only satisfy justice, but 

fundamental fairness, as well. 

-2- 

1•■■••0 
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CONCLUSION 

For the reasons set forth above, the Court should appoint 

counsel to represent Petitioner in and for all further 

proceedings in this habeas corpus action. 

Dated this  IT  day of  ,44/fl:ff 	, 20/0. 

4■-01-159gd'e7  

"r3 	in 	4411^)e-2  

tzED e, 	#tergiWo. 
Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

	

, 9 	 Petitioner In Pro Se 

	

10 	 CERTIFICATE OF SERVICE  

	

11 	I do certify that I mailed a true and correct copy of the 

12 foregoing MOTION FOR APPOINTMENT OF COUNSEL to the below address 

13 on this  0"  day of  A4194 	, 20/47,,  by placing same 

14 in the U.S. Mail via prison law library staff: 

15 

16 

17 
Attorney For Respondent 

18 

19 

	

20 	 Petitioner In Pro Se 

21 	 AFFIRMATION PURSUANT TO NRS 239B.030  

	

22 	The undersigned does hereby affirm that the preceding 

23 MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social 

24 security number of any person. 

25 	Dated this 	 day of  ./4)‘(-# 	, 2007. 

	

14_1  	

26 

27 
Petitioner In Pro Se 

28 

-3- 
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DEPT NO: XIV 
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OPPS 
DAVID ROGER 
Cla-rk County District Attorney 
Nevada Bar #002781 
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar #005144 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
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CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

FREDYS A. MARTINEZ, 
#I361243 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION  

FOR APPOINTMENT OF COUNSEL  

DATE OF HEARING: APRIL 14,2010 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

JAMES R. SWEET, Chief Deputy District Attorney, and hereby submits the attached Points 

and Authorities in Opposition to Defendant's Motion for Appointment of Counsel. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

// 

// 

// 

CAProgram Fikaklacc,ia.ConliDOCKMaR Converteeatm01357476.473734 DOC 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE 

On September 29, 2006, Fredys Martinez (hereinafter "Defendant") was charged by 

way of Grand Jury Indictment with: Count I — Burglary while in Possession of a Deadly 

Weapon (Felony —NRS 205.060); Count II — Battery with use of a Deadly Weapon (Felony 

— NRS 200.481); Count III — First Degree Kidnapping with use of a Deadly Weapon (Felony 

NRS 200.310, 200.320, 193.165); and Count IV — Sexual Assault with use of a Deadly 

Weapon (Felony —NRS 200.364, 200.366, 193.165). 

Defendant's jury trial began on April 11, 2007. On April 12, 2007, the jury found 

Defendant guilty of: Count I — Burglary while in Possession of a Weapon; Count IT — Batter 

with use of a Deadly Weapon; and Count III — First Degree Kidnapping with use of a Deadly 

Weapon. The jury found Defendant not guilty of Count IV. Defendant was present in court 

with counse on May 24, 2007, and sentenced as follows: as to Count I — SIXTY (60) to ONE 

HUNDRED EIGHTY (180) months; as to Count II — FORTY-EIGHT (48) to ONE 

HUNDRED TWENTY (120) months, to run concurrently with Count I; and as to Count III — 

SIXTY (60) months to LIFE, plus an equal and consecutive term of SIXTY (60) months to 

LIFE for the use of a deadly weapon, the entire sentence to run concurrently to Counts I and 

II. Defendant was given two hundred eighty-one (281) days credit for time served. 

Judgment of Conviction was filed on May 31, 2007. Defendant filed a Notice of 

Appeal on June 5, 2007. The Nevada Supreme Court affirmed Defendant's conviction on 

May 7, 2008. Remittitur issued on June 3, 2008. 

Defendant filed the instant motion on April 2, 2010. The State's opposition is as 

follows. 

1/ 

II 

CAPrograrn Fileil.Nctvia.ComWocurrxrt ConvcruIemp1857476-973734.DOC 

Page 493 



-111 

• • 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ARGUMENT  

4. DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF AN 

ATTORNEY. 

Defendant is not entitled to appointment of an attorney. In Coleman v. Thompson, 

501 U.S. 722 (1991), the United States Supreme Court ruled that the Sixth Amendment 

provides no right to counsel in post-conviction proceedings. In MeKague v. Warden, 112 

Nev. 159, 912 13.2d 255 (1996), the Nevada Supreme Court similarly observed that "[Ole 

Nevada Constitution... does not guarantee a right to counsel in post-conviction proceedings, 

as we interpret the Nevada Constitution's right to counsel provision as being coextensive 

with the Sixth Amendment to the United States Constitution." 

NRS 34.750 provides, in pertinent part: 
"[a] petition may allege that the Defendant is unable to 

pay the costs of the proceedings or employ counsel. If the court 
i is satisfied that the allegation of ndigency is true and the petition 

is not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
(c) Counsel is necessary to proceed with 
discovery." 

The Nevada Supreme Court has observed that a defendant "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson v.  

Warden, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 177.345(2)). 

Defendant cannot make the threshold showing that any petition he might file will not be 

summarily dismissed as time barred. Therefore, his request for appointment of counsel 

should be denied. 

C:1Prognun FilesNeevia-ComNDecument Convert3\lerreS57476-973734.DOC 

(emphasis added). 

Under NRS 34.750, it is clear that the court has discretion in determining whether to 

appoint counsel. McKague specifically held that with the exception of NRS 34.820(1)(a) 

[entitling appointed counsel when petition is under a sentence of death], one does not have 

"[a]ny constitutional or statutory right to counsel at all" in post-conviction proceedings. Id. 

at 164. 
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CONCLUSION  

Based on the foregoing arguments, the State respectfully requests that Defendant's 

motion be denied. 

DATED this 9th day of April, 2010. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY  /s/ JAMES R. SWEETN  
JAMES R. SWEETIN 
Chief Deputy District Attorney 
Nevada Bar ft005144 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 9th day of 

April, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

FREDYS MARTINEZ, BAC#1003276 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON ROAD 
LOVELOCK, NV 89149 

/s/ HOWARD CONRAD  
Secretary for the District Attorney's Uffice 

hjc/SVU 

C:khogram FilesYslervia.Coml.Docurome C.onvcr4aruxed51476-973734.DOC 
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GLEFIK Offairft 
ASTA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 	 ) 
) Case No: C226586 

Plaintiff(s), 	 ) Dept No: XIV 
) 

vs. 	 ) 
) 

FREDYS A. MARTINEZ, 	 ) 
) 

Defendant(s), 	 ) 
) 

CASE APPEAL STATEMENT 

I. Appellant(s): FREDYS A. MARTINEZ 

2. Judge: DONALD M. MOSLEY 

3. Appellant(s): FREDYS A. MARTINEZ 

Counsel: 

Fredys A. Martinez #1003276 
1200 Prison Rd. 
Lovelock, NV 89419 

4. Respondent: THE STATE OF NEVADA 

Counsel: 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 

-1- 
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I • 
7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: September 29, 2006 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 49608 

12. Child Custody or Visitation: N/A 

Dated This 23 day of April 2010. 

Steven D. Grierson, Clerk of the Court 

ILI' MIMI tol,g_A. 
Heather Lofquist, Ort Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 

-2- 
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THE STATE OF NEVADA, 

Plaintiff, 

Defendant. 

ORDER DENYING DEFENDANTS PRO PER MOTION FOR APPORINTMENT OF 
COUNSEL 

DATE OF HEARING: April 14, 2010 
TIME OF HEARING: 9:00 A.M. 

)

) 

)

) 

—VS- 

FREDDY MARTINEZ, aka, 
Fredys A. Martinez, #1361243 

Case No. 	C226586 
Dept No. 	XIV 

• ORIGINAL 
ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

• 
4PR 21/ 

0  09 

cLER . - 
u 	-"I- 

' 4 	L'soimi 

FIL ED  

THIS MATTER having come on for hearing before the above entitled Court on the 

14th day of April, 2010, the Defendant not being present, represented in proper person, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through THOMAS M. 

CARROLL, Chief Deputy District Attorney, and the Court having heard the arguments of 

counsel and good cause appearing therefor, 

/// 

/// 

/// 

PAWPDOCSIORDRWORDR\fi I 5161592403.doe 
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IT IS HEREBY ORDERED that the Defendant's Motion for Appointment of Counsel, 

shall be, and it is DENIED. 
APR 12 2g10 

DATED this 	day of April, 2010. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

THOMAS M. CARROLL 	 
Chief Deputy District Attorney 
Nevada Bar #004232 

im 

P;NWPDOCSIORDR1FORDR161516 I 592403.doc 
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18 
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20 

21 
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23 

24 

1-,11 	25 
s?  

cz - 
• -_ 'El 23 

PETITION FOR WRIT 
OF HABEAS CORPUS 
(POST-CONVICTION)  

r$,,‘,,., i  

% 

Case No. Ca.aget5CD 11 

2 11 Dept. No. ___N:=:‘,1\/ 

APR 3 0 2010 
a4- ciff fik',!QN3  

IN THE e3-\\T‘  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CAcyrk  
* * * * * 

- 
) 

PA-0 	S?.. Petitioner, 	) 
) 

-vs- 	 ) 
1 

JACK PALMER, C.n 	 ) 
) 

Respondent. 	) 
L5\C-ITC=  

INSTRUCTIONS: ck*/0.411CZCh"k s. C_CYVV-NaC\CNC:a L.7\CAIAO. 

(1) This petition must be legibly handwritten or 
typewritten, signed by the petitioner and verified. 

(2) Additional pages are not permitted except where noted 
or with respect to the facts which you rely upon to support your 
grounds for relief. No citation of authorities need be 
furnished. If briefs or arguments are submitted, they should be 
submitted in the form of a separate memorandum. 

(3) If you want an attorney appointed, you must complete 
the Affidavit in Support of Request to Proceed in Forma 
Pauperis. You must have an authorized officer at the prison 
complete the certificate as to the amount of money and 
securities on deposit to your credit in any account in the 
institution. 

(4) You must name as respondent the person by whom you are 
confined or restrained. If you are in a specific institution of 
the Department of Corrections, name the warden or head of the 
institution. If you are not in a specific institution of the 
Department but within its custody, name the Director of the 
Department of Corrections. 

(5) You must include all grounds or claims for relief which 
you may have regarding your conviction or sentence. Failure to 
raise all grounds in this petition may preclude you from filing 

) 
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411 III 
future petitions challenging your conviction and sentence. 

(6) You must allege specific facts supporting the claims in 
the petition you file seeking relief from any conviction or 
sentence. Failure to allege specific facts rather than just 
conclusions may cause your petition to be dismissed. If your 
petition contains a claim of ineffective assistance of counsel, 
that claim will operate to waive the attorney-client privilege 
for the proceeding in which you claim your counsel was 
ineffective. 

(7) When the petition is fully completed, the original and 
one copy must be filed with the clerk of the state district 
court for the county in which you were convicted. One copy must 
be mailed to the respondent, one copy to the Attorney General's 
Office, and one copy to the district attorney of the county in 
idhlchyOu were_convicted_or_to_the_original pros.ecutor_ 
are challenging your original conviction or sentence. Copies 
must conform in all particulars to the original submitted for 
filing. 

PETITION 

1. 	Name of institution and county in which you are presently 
imprisoned or where and how you are presently restrained of your 
liberty: Lovelock Correctional Center, Pershing County, Nevada. 

2. Name and location of court which entered the judgment of 
conviction under attack: C:lcir 'k. LO\-,ATNA ■_..\ -"VrNa' \-NOCNOV-
C■\n_ 	L_A8Cr. N 	 Vbca  

3. Date of judgment of conviction:  MC\k_A,  

4. Case number:  C:?7...) CoNPICb  

S. 	(a) Length of sentence: 	\\-61   

(b) If sentence is death, state any date upon which 
execution is scheduled: N/A 

6. Are you presently serving a sentence for a conviction 
other than the conviction under attack in this motion? 

Yes 	No 

If "yes," list crime, case number and sentence being 
served at this time: 	 s • . 	4R 

ao 	•?_ 	 r1/4 	 Is 

7. Nature of offense involved in conviction being challenged: 
V174kA, 	neon 74., o 	i=1‘ 1C1 -1-%, \Cr, al- 	 ,  

co - -a co - 	oo 	.  
S. 	What was your plea? (check one) 
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F 
(a) Not guilty )(  
(b) Guilty 
(c) Guilty but mentally ill 
(d) Nolo contendere 

9. 	If you entered a plea of guilty or guilty but mentally ill 
to one count of an indictment or information, and a plea of not 
guilty to another count of an indictment or information, or if a 
plea of guilty or guilty but mentally, ill was negotiated, give 
details: 	 r-NQi \On 	Porir  

(2) 	Nature of proceeding: 
,C) • C_. ryy\  

10. 	If you were found guilty or guilty but mentally ill after 
a plea of not guilty, was the finding made by: (check one) 

(a) Jury )4 	(b) Judge without a jury 

	

11. 	Did you testify at the trial? Yes 	 No X  

	

12. 	Did you appeal from the judgment of conviction? 

Yes )(  No 

	

13. 	If you did appeal, answer the following: 
(a) Name of court: -MN? 	"p‘.410..rcC_OL..“-A  
(b) Case number or citation: 	  
(c) Result: 	OES  

(d) Date of result: 	  
(Attach copy of order or decision, if available.) 

14. 	If you did not appeal, explain briefly why you did not: 

15. Other than a direct appeal from the judgment of conviction 
and sentence, have you previously tiled any petitions, 
applications or motions with respect to this judgment in any 
court, state or federal? Yes  X  No 
16. If your answer to No. 15 was "yes," give the following 
information: 

(a) (1) 	Name of court:  c\(Zr\k CorA  
Merl ion Nnec4  

%. 

(3) Grounds raised: _nits 

(4) Did you receive an evidentiary hearing on your 
petition, application or motion? Yes 	No 	 
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8 
If yes, specify where and when it is to be served, if you 

know: 

23. 	State concisely every ground on which you claim that you 
are being held unlawfully. Summarize briefly the facts 
supporting each ground. If necessary you may attach pages 
stating additional grounds and facts supporting same. 

(a) Ground one: 	r 1",\\NA   

Supporting FACTS (Tell your story briefly iti=tiz=t 
citing cases or law. ) : —I 	k_ArAcar 	\ cvn-k  

r‘nt"'r  kr‘  e)-1  

Et:E 

er cNA, 	rV1  

\ 	 cv-,c.crt N  

(b) Ground two:  'T‘VT- r"\TVACI, P\1Ceic=1).  

Supporting FACTS (Tell your story briefly -7,1,40et 
citing cases or law.) : \..75(nr-t \-\■ S, cLc 	 no-k  

1:71 

L ev-1.nk ,  

evyi 

 

ry."1r 74"r v  c C1C5 Dr co tr) CAC 

21'1 "A 	rtsr C)C_Pz=r-k  7L_CIAMEN40 

rC\  	 -z.c:01± 

e  0 

Yes 	No 4  
If yes, state what court and the case number: 	 

21. Give the name of each attorney who represented you in the 
proceeding resulting in your conviction and on direct appeal: 

IA r ?Nt-N ■ 1\ v),  
o . cXNc. s, Ng evi 	 LT' \-\ a 1-1--‘r  

22. Do you have any future sentences to serve after you 
complete the sentence imposed by the judgment under attack? 

Yes 	No )(  

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 1 

28 d 
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(c) Ground three: Pk 	t 	Cx 	vr 	eNt- 
, 	 ctimn 

Supporting FACTS (Tell your story briefly404thout 
citing cases or law. ) : 4 0, 1  rek noA 	\A L\ a A 0  

CSMOLLIC:130_1:1T__CIC...1ZCI 

ror- r Nt( 't=71 or  
IlUar 

(d) Ground four:  ck 	ckl\ CACN I‘  

Supporting FACTS (Tell your story briefly mdgbitattt 
citing cases or law.): 	____\Ack s?,r_rz:,ik,__Ici skc  

A-371 

11 , 	 . 	ga, . 	 c_Oarib' 
. 

-VMM.MillOW73-111. L•_ 	zug. • - 	*011 
at MI I MAI EM7MILrrIIMMX: 

WHEREFORE, petitioner prays that the court grant petitioner 
relief to which he may be entitled in this proceeding. 

EXECUTED at Lovelock Correctional Center on the 171  day of 
the month of 	c- .\\ 	of the year 20, . 

...=■11% 
. 	 -••• 

31')CcIss  
Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

:AC 

DIM 

LOC,  O 

cismatissz Orr\  11:13SM 

c_c\ -1 ■O‘n nnck  =a-7U= 

• \- 

sX,\CNCi \.1-\ 10 	n 0 	r t'Nr\-\ i v)rocrzcV__Ir CALit cAaAauYit  
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VERIFICATION 

Under penalty of perjury, the undersigned declares that he 
is the petitioner named in the foregoing petition and knows the 
contents thereof; that the pleading is true of his own 
knowledge, except as to those matters stated on information and 
belief, and as to such matters he believes them to be true. 

5 

Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

CERTIFTCATE_OF SERVICE_RY_MAIL 

I, ffr-e#ti-1,4/e7.  , hereby certify,pursuant to 
N.R.C.P. 5 	, that on this -? ck 	day of the month of 
	  of the year 20‘0, I mailed a true and correct 
copy lof the foregoing PETITION FOR WRIT OF HABEAS CORPUS 
addressed to: 

Jack Palmer, Warden 
Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 

Catherine Cortez Masto 
Nevada Attorney General 
100 No. Carson Street 
Carson City, Nevada 89701-4717 

\c2°Er- C.AcIrl< 	Co ty District Attorney 
LJ-102% c\ NiC1?  

, Nevada 89  %  

(District Attorney of County of Conviction) 

Lovdlock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

RA'" 

2010 
Cikt,1‘ 

PPOW 

2 

3 

4 

5 

6 

7 

8 

9 

10 

STATE OF NEVADA, 
Respondent, ORDER FOR PETITION FOR 

WRIT OF HABEAS CORPUS 

II 

12 

13 

14 

15 

16 

17 

18 

19 

Calendar on the  1 1-r  day of 77)U-1y , 200 , at the hour of 
20 

22 

-1- 

District Court Judge 

(ap as 

FREDYS MARTINEZ, 

Petitioner, 

VS. 

case No: 0226586 
Dept No: 14 

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on 

April 30, 2010. The Court has reviewed the petition and has determined that a response would assist the 

Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good 

cause appearing therefore, 

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order, 

answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS 

34.360 to 34.830, inclusive. 

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court's 

21 

o'clock for further proceedings. 
23 

24 

25 

ca 	26 

" 

ry Tr )/1-1 

0 C 
pp,  a3-1 

OP -rh Th. 	it 

Lt c0 

1-■ i-t v-vt-e y  

- 	1 - 0 7 

6 6 - o 
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• ORIGINAL 
ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 14002781 
CARRIE A. MORTON 
Deputy District Attorney 
Nevada Bar 40010160 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

FREDDY MARTINEZ, aka 	 ) 
Fredys A. Martinez, 	:-. 

) 41361243 	 ) 
) 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO VACATE A J.O.C. 

DATE OF HEARING: 5/5110 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

5th day of May, 2010, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DAVID ROGER, District Attorney, through CARRIE A. MORTON, 

Deputy District Attorney, and the Court having heard the arguments of counsel and good 

cause appearing therefor, 

/// 

/1/ 

/// 

/// 

P: WPDOCSDRDRIFORDR1615161592404.doc 

Case No. 	C226586 
Dept No. 	XIV 



• • 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Vacate a J.O.C., 

shall be, and it is denied. 

DATED this  Slty  of May, 2010. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

c—R;AWAAILE ARRIE A. MORTON 
Deputy District Attorney 
Nevada Bar #0010160 

jr 

PAWPDOCS ORDRIFORDRI615161592404.doc 

2 
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E-AnLE LITE 

Electronically Filed 
0512112010 08:34:28 AM 

ORIGINAL 
Qg&v. 

CLERK OF THE COURT 

• 

OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 11002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO: C226586 
-vs- 

FREDYS A. MARTfNEZ, 
#1361243 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR EVIDENTIARY 

BEARING 

DATE OF HEARING: 05/26/2010 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS M. CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Evidentiary Hearing. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

C:Trogram FilesNcev is.ColeDocumeat ConverterVempt9447 77.10778 37.DOC 

THE STATE OF NEVADA, 

Plaintiff, 

DEPT NO: XIV 
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• 	• 
POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On September 29, 2006, Fredys Martinez (hereinafter "Defendant") was charged by 

way of Grand Jury Indictment with: Count I — Burglary while in Possession of a Deadly 

Weapon (Felony — NRS 205.060); Count II — Battery with use of a Deadly Weapon (Felony 

— NRS 200.481); Count III — First Degree Kidnapping with use of a Deadly Weapon (Felony 

— NRS 200.310, 200.320, 193.165); and Count IV — Sexual Assault with use of a Deadly 

Weapon (Felony — NRS 200.364, 200.366, 193.165). 

Defendant's jury trial began on April 11, 2007. On April 12, 2007, the jury found 

Defendant guilty of: Count I — Burglary while in Possession of a Weapon; Count II — Battery 

with use of a Deadly Weapon; and Count III — First Degree Kidnapping with use of a Deadly 

Weapon. The jury found Defendant not guilty of Count IV. Defendant was present in court 

with counsel on May 24, 2007, and sentenced as follows: as to Count I — SIXTY (60) to 

ONE HUNDRED EIGHTY (180) months; as to Count II — FORTY-EIGHT (48) to ONE 

HUNDRED TWENTY (120) months, to run concurrently with Count I; and as to Count III — 

SIXTY (60) months to LIFE, plus an equal and consecutive term of SIXTY (60) months to 

LIFE for the use of a deadly weapon, the entire sentence to run concurrently to Counts I and 

II. Defendant was given two hundred eighty-one (281) days credit for time served. 

Judgment of Conviction was filed on May 31, 2007. Defendant filed a Notice of 

Appeal on June 5, 2007. The Nevada Supreme Court affirmed Defendant's conviction on 

May 7, 2008. Remittitur issued on June 3, 2008. 

On April 2, 2010, Defendant filed a motion for appointment of counsel. The State's 

opposition was filed on April 9, 2010. Defendant's motion was denied on April 14, 2010, 

and the court's order was filed on April 24, 2010. Defendant filed a Notice of Appeal on 

April 22, 2010. 

Defendant filed a Motion to Vacate his Judgment of Conviction on April 21, 2010. 

The court denied Defendant's motion without requiring a response from the State on May 5, 

2010. The court noted that Defendant should have filed a Writ of Habeas Corpus but such a 

CkPrograrn Files5Nervia.ComIDoccaent Convert2tempS944717 , 1077K37.DOC 
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petition would be time barred now anyway as Remittitur issued in his case in 2008. 

Defendant subsequently filed a Petition for Writ of Habeas Corpus (Post-Conviction) on 

April 30, 2010. 

Defendant filed the instant motion on May 13, 2010. The State's opposition is as 

follows. 

ARGUMENT  
I. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING 

Defendant appears to be requesting an evidentiary hearing for his petition, which is 

scheduled to be heard on July 14, 2010. Defendant's Motion,  May 13, 2010. Defendant's 

petition can be resolved without expanding the record as his petition is procedurally barred. 

Therefore, there is no need to hold an evidentiary hearing. Marshall v. State,  110 Nev. 1328, 

885 P.2d 603 (1994). Defendant's request should be denied. 

CONCLUSION  

Based on the foregoing arguments, the State respectfully requests that Defendant's 

motion be denied. 

DATED this  21st day of May, 2010. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ THOMAS M. CARROLL 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

C:1Program FileViNeevea.Co*Dowtment Corrottt3ternp5944777-1077637.DOC 
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CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing, was made this 21st day of 

May, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

FREDDY MARTINEZ #1003276 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON RD 
LOVELOCK, NV 89419 

M. Gregory 
Secretary for the District Attorney's 
Office 

Program EksNecvia.ComElocurrast Comen- 4cmp1944777-1077837.DOC 
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STEVEN D.,GLRIERSON, Clerk of the Court__ 
200 LEWIS Ay/WE, 3 1' 0  FLOOR 
LAS VEGAS NV 69166 1160 

,1*  ..1; 1/411s1/4.  
r`9 

NOTICE QF APPEAL 

Case No.  

Dept. No. 	y  

2 

3 

4 

RECIE1 F-0 
JUN - 

M." 

THE MT 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

245 

PILED 
- 11114 3  3 53 	!fo 

S. 

CLERK OF 
THE COURT 

IN THE fffff 	JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF CLARK  

* * * * * 

-942-eg-3/a6L,21  fri-o 	-;-) 
) 

Plaintiff, 	) 
) 

-vs- 	 ) 
) 

crATE  

	

 	 ) 

) 

	  , 	 ) 

) 

Defendant . ) 
	 ) 

NOTICE IS GIVEN that Plaintiff, phIp/2 er 	4,70/ 

in pro se, hereby appeals to the Nevada Supreme Court the 

M 04 #0 +e) VocDte EN )  ..1,CL C. 
as filed/entered on the 2 /  day of A pyil 	20  Ic , 

(complete if applicable) and the  pe 1 	0 I I,-  

e hail() e 	
, as filed/entered on the g 	day of 

Al f'1' 	 , 20  I 0  , in the above-entitled Court. 

Dated this 2f  day of  /44 A Y 	
, 20fp  . 

	  #,/aa727'b 
Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Plaintiff In Pro Se 
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1 1 	
CERTIFICATE OF SERVICE  

I 
I do certify that I mailed a true and correct copy of the 

3 foregoing NOTICE OF APPEAL to the below address(es) on this 

	

4 	day of A pfrr I ' 	, 20  /0  , by placing same in the 

5  U.S. Mail via prison law library staff: 

	  #10e317-A 
ov ock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Plaintiff In Pro Se 

AFFIRMATION PURSUANT TO NRS 239E1.030  

The undersigned does hereby affirm that the preceding 

NOTICE OF APPEAL filed in District Court Case No. (A;243-51; 

does not contain the social security number of any person. 

Dated this 2 g  day of 

7.1.K77,22E7tf 
; 00,7,176 

Plaintiff In Pro Se 
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11 
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13 
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28. 
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• onomm&L  0 FILED 
JUN 0 4 2010 

AFTTZ grairr 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 	 ) 
) Case No: C226586 

Plaintiff(s), 	 ) Dept No: XIV 
) 

vs. 	 ) 
) 

FREDDY MARTINEZ aka Fredys A. Martinez, 	) 
) 

Defendant(s), 	 ) 
) 

CASE APPEAL STATEMENT 

1. Appellant(s): FREDYS A. MARTINEZ 

2. Judge: DONALD M. MOSLEY 

3. Appellant(s): FREDYS A. MARTINEZ 

Counsel: 

Fredys A. Martinez #1003276 
1200 Prison Rd. 
Lovelock, NV 89419 

4. Respondent: THE STATE OF NEVADA 

Counsel: 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: September 29, 2006 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 49608, 55890 

12. Child Custody or Visitation: N/A 

Dated This 4 day of June 2010. 

Steven D. Grierson, Clerk of the Court 

pv, 	 - 

vi 	 
Heather Lofquist, II1 Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 

-2- 

By: 
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CLERK OF THE COURT 

RSPN 
-DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Plaintiff, 
CASE NO: C226586 

DEPT NO: XIV 
FREDYS A. MARTINEZ, 
#1361243 

Defendant. 

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S PETITION 

FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

DATE OF HEARING: 07/14/2010 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS M. CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Reponse to Defendant's Petition for Writ of Habeas Corpus (Post-

Conviction). 

This response and motion to dismiss is made and based upon all the papers and 

pleadings on file herein, the attached points and authorities in support hereof, and oral 

argument at the time of hearing, if deemed necessary by this Honorable Court. 

CAProgram FileskNeroa.Com  \ Document Coavertaltem01 04 5734-1198579 DOC 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On September 29, 2006, Fredys Martinez (hereinafter "Defendant") was charged by 

way of Grand Jury Indictment with: Count I — Burglary While in Possession of a Deadly 

Weapon (Felony NRS 205.060); Count II — Battery with use of a Deadly Weapon (Felony 

— NRS 200.481); Count III — First Degree Kidnapping with use of a Deadly Weapon (Felony 

— NRS 200.310, 200.320, 193.165); and Count IV — Sexual Assault with use of a Deadly 

Weapon (Felony — NRS 200.364, 200.366, 193.165). 

Defendant's jury trial began on April 11, 2007. On April 12, 2007, the jury found 

Defendant guilty of: Count I — Burglary while in Possession of a Weapon; Count II — Battery 

with use of a Deadly Weapon; and Count LEI — First Degree Kidnapping with use of a Deadly 

Weapon. The jury found Defendant not guilty of Count IV. Defendant was present in court 

with counsel on May 24, 2007, and sentenced as follows: as to Count 1 — SIXTY (60) to 

ONE HUNDRED EIGHTY (180) months; as to Count II — FORTY-EIGHT (48) to ONE 

HUNDRED TWENTY (120) months, to run concurrently with Count I; and as to Count III — 

SIXTY (60) months to LIFE, plus an equal and consecutive term of SIXTY (60) months to 

LIFE for the use of a deadly weapon, the entire sentence to run concurrently to Counts I and 

H. Defendant was given two hundred eighty -one (281) days credit for time served. 

Judgment of Conviction was filed on May 31, 2007. Defendant filed a Notice of 

Appeal on June 5, 2007. The Nevada Supreme Court affirmed Defendant's conviction on 

May 7, 2008_ Remittitur issued on June 3, 2008. 

On April 2, 2010, Defendant filed a motion for appointment of counsel. The State's 

opposition was filed on April 9, 2010. Defendant's motion was denied on April 14, 2010, 

and the court's order was filed on April 24, 2010. Defendant filed a Notice of Appeal on 

April 22,2010. 

Defendant filed a Motion to Vacate his Judgment of Conviction on April 21, 2010. 

The court denied Defendant's motion without requiring a response from the State on May 5, 

2010. The court noted that Defendant should have filed a Writ of Habeas Corpus but such a 

CAProgram FkeNcevia.ContDocumait ConnitctAtcn301045734-1198579.DOC 2 
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• 	• 
petition would be time barred now anyway as Remittitur issued in his case in 2008. 

Defendant subsequently filed a motion for an evidentiary hearing on May 13, 2010, the State 

filed its opposition to the motion on May 21, 2010, and the motion was denied on May 26, 

2010. On June 3, 2010, Defendant filed a notice of appeal. 

Defendant filed the instant petition on April 30, 2010. The State's response is as 

follows. 

ARGUMENT 
I. 	DEFENDANT'S PETITION IS TIME BARRED 

The mandatory provisions of NRS 34.726 state: 

1. Unless there is good cause shown for delay, a petition that challenges the 
validity of a judgment or sentence must be filed within 1 year after entry of the 
judgment of conviction or, if an appeal has been taken from the judgment, 
within 1 year after the supreme court issues its rem ittitur. For the purposes 
of this subsection, good cause for delay exists if the petitioner demonstrates to 
the satisfaction of the court: 
(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly prejudice the 
petitioner. . . 

NRS 34.726(1) (Emphasis added). 

The one-year time bar is strictly construed. In Gonzales v. State, 118 Nev. 590, 593, 

590 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas petition that was 

filed two days late, pursuant to the "clear and unambiguous" mandatory provisions of NRS 

34.726(1). Gonzales reiterated the importance of filing the petition with the district court 

within the one year mandate, absent a showing of "good cause" for the delay in filing. 

Gonzales, 118 Nev. at 593, 590 P.3d at 902. 

Here, Defendant filed a direct appeal on June 5, 2007 and Remittitur issued on 

Tuesday, June 3, 2008. Consequently, Defendant had until Wednesday, June 3, 2009, to file 

his post-conviction habeas petition. Defendant filed the instant petition on April 30, 2010, 

almost one (1) year after the one-year time limitation. Therefore, Defendant's petition is 

untimely and must be dismissed. Gonzales, 118 Nev. at 593, 590 P.3d at 902. 
II. APPLICATION OF PROCEDURAL BARS IS MANDATORY 

The Nevada Supreme Court has specifically held that the district court has a duty to 

C:Wrogram FiksWeevia-COm5130c-simerm ConverteNemp11 045734-119 8579-1XX 
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consider whether the procedural bars apply to a post-conviction petition and not arbitrarily 

disregard them. In State v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 

(2005), the Nevada Supreme Court held as follows: 

Given the untimely and successive nature of [defendant's] 
petition, the district court had a duly imposed by law to consider 
whether any or all of [defendant's] claims were barred under 
NRS 34.726, NRS 34.810, NRS 34.800, or by the law of the case 
. . . [and] the court's failure to make this determination here 
constituted an arbitrary and unreasonable exercise of discretion. 

[Emphasis added.] 121 Nev. at 234. (See also State v. Haberstroh, 119 Nev. 173, 

180-81, 69 P.3d 676, 681-82 (2003) wherein the Nevada Supreme Court held that parties 

cannot stipulate to waive, ignore or disregard the mandatory procedural default rules nor can 

they empower a court to disregard them.) Defendant is required to show good cause to 

overcome the procedural bars before his petition may be considered on the merits. Thus, a 

Defendant's petition will not be considered on the merits if it is subject to the procedural 

bars and no good cause is shown. Id. 
III. DEFENDANT HAS NOT DEMONSTRATED GOOD CAUSE OR 

ACTUAL PREJUDICE SUFFICIENT TO OVERCOME THE ONE-
YEAR TIME BAR 

Defendant has not offered any good cause or demonstrated actual prejudice sufficient 

to overcome the procedural bars. "In order to demonstrate good cause, a petitioner must 

show that an impediment external to the defense prevented him or her from complying with 

the state procedural default rules." Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 

(2003); citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada V.  

State,  110 Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 66, 

769 P.2d 72, 41(1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 

(1997); Phelps v. Director, 104 Nev. 656, 764 P.2d 1303 (1988). Such an external 

impediment could be "that the factual or legal basis for a claim was not reasonably available 

to counsel, or that 'some interference by officials' made compliance impracticable." 

Hathaway, 119 Nev. at 252,71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 

106 S.Ct. 2639, 2645 (1986)). Clearly, any delay in filing of the petition must not be the 

fault of the petitioner. NRS 34.726(1)(a). 
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In addition, to find good cause there must be a "substantial reason; one that affords a 

legal excuse." Hathaway, 119 Nev. at 248, 71 P.3d at 506 (quoting Colley v. State, 105 Nev. 

235, 236, 773 P.2d 1229, 1230 (1989). 

Defendant does not provide any explanation as to why his petition was almost a year 

late. Thus, Defendant's petition should be dismissed. 

CONCLUSION  

Based on the foregoing arguments, the State respectfully requests that Defendant's 

petition be dismissed. 

DATED this 14th day of July, 2010. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ THOMAS M. CARROLL 
• • vr 

 
V . 	• 

Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this _14th_ day of 

July, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

FREDYS A. MARTINEZ BAC#1003276 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON RD 
LOVELOCK, NV 89419 

M. Gregory 
Secretary for the District Attorney's 
Office 
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Wear 

District Court Case No. C226586 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Trade Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER this appeal DISMISSED." 

Judgment, as quoted above, entered this 9th day of June, 2010. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 7th day of July, 2010. 

Tracie Lindeman, Supreme Court Clerk 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

FREDYS A. MARTINEZ A/K/A FREDDY A. MARTINEZ, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

FREDYS A. MARTINEZ A/IC/A FREDDY 
A. MARTINEZ, 
Appellant, 

. vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 55890 

FILED 
JUN 0 9 2010 

TRAM K. LINDEMAN 
CLERK OF SUPREME COURT 

BY 
DEPUTY CLE 

ORDER DISMISSING APPEAL 

This is a proper person appeal from an order denying a motion 

for appointment of counsel. Eighth Judicial District Court, Clark County; 

Donald M. Mosley, Judge. 

No statute or court rule permits an appeal from an order 

denying a motion for appointment of counsel. Castillo v. State,  106 Nev. 

349, 792 P.2d 1133 (1990). Accordingly, we lack jurisdiction, and we 

ORDER this appeal DISMISSED. 

Ckarmy 	, J. 
Cherry 	a 

çii 	-s  
aitta 

J. 

SUPREME Coon 
oF 

NEVADA 

(0) 1947A 

: Hon. Donald M. Mosley, District Judge 
Fredys A. Martinez 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

FREDYS A. MARTINEZ NK/A FREDDY A. MARTINEZ, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 55890 

District Court Case No. C228588 

REMITTITUR  

TO: Steven D. Grierson, Clark District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: July 7, 2010 

Tracie Lindeman, Clerk of Court 

By: 	 
Deputy lerk.  

cc (without enclosures): 
Hon. Donald M. Mosley, District Judge 
Attorney General/Carson City 
Clark County District Attorney 
Fredys A. Martinez 

RECEIPT FOR REMITTITUR 

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 	JUL 1 3 ?Om  

PutY 	HEATHER LOFQUIST  
District Court Clerk 
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MOTION FOR 
APPOINTMENT OF COUNSEL 

-cWth.) 

fref10,1.441rflietez, 	*let) V /I  
Loverock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

UNITED STATES DISTWUMCCUURT 

DISTRICT OF NEVADA 

* * * * 

	

) 	
Case No. C2...2 6 4-- sr 4 Fte,(4,9.4//ark;Are;e.  

/ 	
, ) 

Petitioner, 	) 	 X a 
) 

) 

) 
Respondents. 	) 
	 ) 

COMES NOW Petitioner, (re ify, 	, in pro se, and moves 

this Court for an order appointing him counsel in and for the instant § 2254 

habeas corpus proceeding. 

This motion is made and based upon 18 U.S.C. § 3006A(g), 28 U.S.C. 

§ 1915(e)(1), 28 U.S.C. § 2254(h); all papers, pleadings and documents on file 

herein; and the following points and authorities. 

POINTS AND AUTHORITIES  

I. STATEMENT OF FACTS  

Petitioner is unable to afford counsel. See Application to Proceed In  
czy 

Forma Pauperis on file herein. 

The substantive issues and procedural matters in this case are too complex 

for Petitioner's comprehension and abilities. 

Petitioner, by reason of his incarceration,, cannot investigate,i take 

depositions, or otherwise discover evidentiary materials on his own accord. 
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Petitioner's sentence structure is 5 7:9162  14-k,;  );Fe "I`c aid a4 - '  

There 	are 	are not additional facts attached hereto on additional 

page(s) to be incorporated herein. 

Counsel could not only assist Petitioner with a much better presentation 

of the substantive and procedural issues before this Court,.e.g., merits of the 

claims, AEDPA's § 2254(d) test,.exhaustion,.etc., but counsel would likewise 

make much easier this Court's task of discerning the issues and adjudicating 

them as upon a competent counsel's ability to present same to the Court. 

The ends of justice would best be served in this case via the appointment 

of counsel, as Petitioner's sentence structure,. in conjunction with the 

complexities of the legal issues herein, plead for such an appointment. 

II. ARGUMENT FOR APPOINTMENT  

Appointment of counsel in § 2254 cases is authorized within 18 U.S.C. 

§ 3006A(g) and 28 U.S.C. §§ I915(e)(1); 2254(h). This Court may appoint 

counsel where the "interests of justice" so require. Jeffers v. Lewis, 68 F.3d 

295, 297-98 (9th Cir. 1995). This interest is best served when indigent 

petitioners who are unable to "adequately present their cases" are appointed 

counsel to do so for them. DI. 

Although appointment is usually within this Court's sound discretion, a 

handy formula for this Court's consideration is a balancing of the complexities 

of the issues with a consideration of the severity of the petitioner's penalty. 

.Chaney v. Lewis, 801 F.2d 1191, 1196 (9th Cir.), cert. denied, 481 U.S. 1023 

(1987). Ultimately, however, absent a due process implication, this Court has 

I discretion to appoint counsel when it feels that it promotes justice in doing 

so. Di. See Brown v. United States, 623 F.2d 54, 61 (9th dr. 1980)(court 

must appoint counsel where the complexities of the case are such that denial of 

counsel would amount to denial of due process); Hawkins v. Bennett, 423 F.2d 

948 (8th Cir. 1970)(counsel must be appointed where petitioner is a person of 

-2- 
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such limited education as to be incapable of presentin g  his claims fairly ). 

Petitioner submits that the facts above, in conjunction with these le gal 

principles, compel appointment of counsel. Indeed, the complexities of the 

issues in relation to Petitioner's sentence, implicate the need of counsel to 

promote not only  justice, but fairness, as well. Jeffers,  68 F.3d at 297-98. 

III. CONCLUSION 

For the reasons set forth above, this Court should appoint counsel to 

represent Petitioner in and for all further proceedings in this § 2254 habeas 

corpus action. 

Dated this  i1  day  of 	ju 	200/1L. 

Respectfully  submitted, 

rt 	 2 	#10d7,72irb  
Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

/ / / 

/ / / 

1/ / 

/ / / 

/ / / 
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CERTIFICATE OF SERVICE  

I do certify that I mailed a true and correct copy of the 

foregoing ko,hea5 LoT4 114 — oart 6Wf 66)01/1 ch  

to the below address(es) on this t2,27   day of  /OM/  

200  119  , by placing same into the hands of prison staff for 
posting in the U.S. Mail, pursuant to FRCP 5(b): 

Pallid _A6,0 ei- 
aark, 	_04trt:(-11 	j-t ay 4 ey 
200 tewif A ve  

letf ve 64 3' 	, Nevada 89/6"4"  

Counsel for l'oilki -firD/4  

( ) check for additional addresses below 

_t a a 3.27  

Lovelock Correctional Center 
1200 Prison Road 
Lovelock, Nevada 89419 

	  In Pro Se 

ADDRESS(ES) Continued from Above: (If applicable) 

	 , Nevada 89 

, Nevada 89 
24 

25 

26 

27 

28 
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E-FILE LITE 

OPPS 	 ORIGINAL 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

	

THE STATE OF NEVADA, 	 ) 

	

Plaintiff, 	 CASE NO: C226586 

-vs- 

FREDYS A. MARTINEZ, 1361243 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR APPOINTMENT OF 

COUNSEL 

DATE OF HEARING: 08/09/10 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS M. CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion For Appointment Of Counsel. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

' 116C226588 
DPPM 
Opposition to Motion 
884812 

DEPT NO: XIV 

, 
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• 	• 
POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On September 29, 2006, Fredys Martinez (hereinafter "Defendant") was charged by 

way of Grand Jury Indictment with: Count I — Burglary while in Possession of a Deadly 

Weapon (Felony — NRS 205.060); Count 11 — Battery with use of a Deadly Weapon (Felony 

— NRS 200.481); Count III — First Degree Kidnapping with use of a Deadly Weapon (Felony 

— NRS 200.310, 200.320, 193.165); and Count IV — Sexual Assault with use of a Deadly 

Weapon (Felony —NRS 200.364, 200.366, 193.165). 

Defendant's jury trial began on April 11, 2007. On April 12, 2007, the jury found 

Defendant guilty of: Count I — Burglary while in Possession of a Weapon; Count II — Battery 

with use of a Deadly Weapon; and Count IH — First Degree Kidnapping with use of a Deadly 

Weapon. The jury found Defendant not guilty of Count IV. Defendant was present in court 

with counsel on May 24, 2007, and sentenced as follows: as to Count I — SIXTY (60) to 

ONE HUNDRED EIGHTY (180) months; as to Count II — FORTY-EIGHT (48) to ONE 

HUNDRED TWENTY (120) months, to run concurrently with Count I; and as to Count III — 

SIXTY (60) months to LIFE, plus an equal and consecutive term of SIXTY (60) months to 

LIFE for the use of a deadly weapon, the entire sentence to run concurrently to Counts I and 

II. Defendant was given two hundred eighty-one (281) days credit for time served. 

Judgment of Conviction was filed on May 31, 2007. Defendant filed a Notice of 

Appeal on June 5, 2007. The Nevada Supreme Court affirmed Defendant's conviction on 

May 7, 2008. Remittitur issued on June 3, 2008. 

On April 2, 2010, Defendant filed a motion for appointment of counsel. The State's 

opposition was filed on April 9, 2010. Defendant's motion was denied on April 14, 2010, 

and the court's order was filed on April 24, 2010. Defendant filed a Notice of Appeal on 

April 22, 2010. The Nevada Supreme Court dismissed Defendant's appeal and Remittitur 

issued on July 7, 2010. 

Defendant filed a Motion to Vacate a Judgment of Conviction on April 21, 2010. The 

court denied Defendant's motion without requiring a response from the State on May 5, 

C:Pro gram FileMeema.Comtlocumera ConverteMempq 106420-1270431110C 2 
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• 
2010. The court noted that Defendant should have filed a Petition for Writ of Habeas 

Corpus (Post-Conviction) but such a petition would be time barred now anyway as 

Remittitur issued in his case in 2008. On June 3, 2010, Defendant filed a notice of appeal. 

This appeal is still pending. 

On April 30, 2010, Defendant filed a Petition for Writ of Habeas Corpus (Post-

Conviction). The State filed it's response to Defendant's petition on July 9, 2010 and the 

untimely the petition was summarily dismissed on July 14, 2010. 

On May 13, 2010, Defendant filed a motion for an evidentiary hearing, the State filed 

its opposition to the motion on May 21, 2010, and the motion was denied on May 26, 2010. 

Defendant filed the instant motion on July 23, 2010. The State's response is as 

follows. 

ARGUMENT  
L THE DISTRICT COURT LACKS JURISDICTION OVER THIS CASE 

This court does not have jurisdiction to entertain Defendant's instant motion because 

on June 3, 2010, Defendant filed a Notice of Appeal with the Nevada Supreme Court 

challenging the denial of his Motion to Vacate a Judgment of Conviction. Jurisdiction in an 

appeal is vested solely in the supreme court until the remittitur issues to the district court." 

Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994). [Emphasis added.] 

Defendant divested this court of jurisdiction when he filed the Notice of Appeal on June 3, 

2010, and therefore, his instant motion should be dismissed. To the extent this court chooses 

to consider Defendant's motion on its merits, the State responds as follows: 

II. DEFENDANT'S IS NOT ENTITLED TO APPOINTMENT OF 
COUNSEL 

Defendant is not entitled to appointment of counsel because his untimely Petition for 

Writ of Habeas Corpus (Post-Conviction) was summarily dismissed on July 14, 2010. In 

Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court ruled that the 

Sixth Amendment provides no right to counsel in post-conviction proceedings. In McKague  

v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court similarly 

CAProgran Fiks'iNcevia.ConekDocurocnt Corrverter'derap1110 6420-1270931 DOC 
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observed that "[t]he Nevada Constitution.. .does not guarantee a right to counsel in post-

conviction proceedings, as we interpret the Nevada Constitution's right to counsel provision 

as being coextensive with the Sixth Amendment to the United States Constitution." 

NRS 34.750 provides, in pertinent part: 
"[a] petition may allege that the Defendant is unable to 

pay the costs of the proceedings or employ counsel. If the court 
is satisfied that the allegation of indigency is true and the petition 
is not dismissed summarily, the court may appoint counsel at 
the time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
c) Counsel is necessary to proceed with 

discovery." (emphasis added). 

Under NRS 34.750, it is clear that the court has discretion in determining whether to 

appoint counsel. McKague specifically held that with the exception of NRS 34.820(1)(a) 

[entitling appointed counsel when petition is under a sentence of death], one does not have 

"[a]ny constitutional or statutory right to counsel at all" in post-conviction proceedings. Id. 

at 164. 

The Nevada Supreme Court has observed that a defendant "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson v.  

Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 

177.345(2)). Defendant cannot make the threshold showing that any further petition he 

might file will not be summarily dismissed as untimely because his last petition was 

summarily dismissed as untimely on July 14, 2010. Therefore, his request for appointment 

of counsel should be denied. 
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CONCLUSION  

Based on the foregoing arguments, the State respectfully requests that Defendant's 

motion be DENIED. 

DATED this 5th day of August, 2010. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ THOMAS M. CARROLL 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 5th day of 

August, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

FREDYS A. MARTINEZ BAC#1003276 
LOVELOCK CORRECTIONAL CENTER 
1200 PRISON RD 
LOVELOCK, NV 89419 

M. Gregory 
Secretary for the District Attorney's 
Office 
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Clark County District Attorney 
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• • 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 
) 

Plaintiff, 	 ) 
) 

FREDDY MARTINEZ, aka, 
Fredys A. Martinez, #1361243 

Case No. 	C226586 
Dept No. 	XIV 

) Defendant. 	 ) 
	  ) 

ORDER DENYING DEFENDANT'S MOTION FOR APPOINTMENT OF COUNSEL 

DATE OF HEARING: August 9, 2010 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

9th day of August, 2010, the Defendant not being present, represented in proper person, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through BARBARA 

SCHIFALACQUA, Deputy District Attorney, and the Court having heard the arguments of 

counsel and good cause appearing therefor, 

ge 

ihrn 

III 
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IT IS HEREBY ORDERED that the Defendant's Motion for Appointment of Counsel, 

shall be, and it is DENIED. 

DATED this 3(.0-day  of August, 2010. 

t  
DISTRICTJUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

?%a  
BARBARA SCHIFALACQUA 
Deputy District Attorney 
Nevada Bar #010436 

im 

PAWPDOCSNORDR1.FORDR1615\6J592405.doc 
2 

• 

Page 577 



2 
3 
4 

NOV 1 6 2010 
4t:  

c RKoMian 

• 
FILE 

6 
7 

II II II 1111 

(Th8C226586 
I NO= 

Notice of Appeal (criminal) 
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NOTICE OF APPEAL 

5-4.16 	ri940.ize 

4, 

j 	7  

Case No. 	6 516 
Dept. No.  X V  

5 
IN THE  g- th 	JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF  rittrk  

* * * * * 

F zryc A1V1(4,e  

Pf 	Se, Petitioner, 	) 

ce of A/ e?  
) 

	

Respondent. 	) 
) 

NOTICE IS GIVEN that Petitioner, 

in pro se, hereby  appeals to the Nevada Supreme Court the 

Findings of Fact, Conclusions of Law and Order den ying  / 

dismissing  Petition for Writ of Habeas Corpus, which was filed 

entered on the /LIL  day  of  tru fy  	, 20 	. 

- --Dated this  g 	'clay of ///0  VimgEf 	, 20  1 0  , 

.; 	I 	 Ii i 	4  

■ , 27  
Love -oc Correctional ta ze 
1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 
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1200 Prison Road 
Lovelock, Nevada 89419 

Petitioner In Pro Se 

CERTIFICATE OF SERVUE 

I do certify that I mailed a true and correct copy of the 

foregoing NOTICE OF APPEAL to the below address(es) on this 
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The undersigned does hereby affirm that the preceding 

NOTICE OF APPEAL filed in District Court Case No. (121511_ 

does not contain the social security number of any person. 

Dated this  g 	day of 4//914,/,67)5g 	 , 20  in  . 
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Petitioner In Pro Se 
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STATE OF NEVADA, 

Plaintiff(s), 

vs. 

FREDDY MARTINEZ #1003276, 

Defendant(s), 

Case No: C226586 
Dept No: KIV 

r06C226586 
ASIA 
Case Appeal Statement 
11157388 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE APPEAL STATEMENT 

1. Appellant(s): FREDDY MARTINEZ 

2. Judge: DONALD MOSELY 

3. Appellant(s): FREDDY MARTINEZ 

Counsel: 

FREDDY MARTINEZ #1003276 
1200 PRISON RD. 
LOVELOCK, NV 89419 

4. Respondent: THE STATE OF NEVADA 

Counsel: 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: September 29, 2006 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 49608; 55890; 56153 

12. Child Custody or Visitation: N/A 

Dated This 18 day of November 2010. 

Steven D. Grierson, Clerk of the Court 

Mahe—Kramer, Deputy Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

FREDYS A. MARTINEZ A/K/A FREDDY A. 
MARTINEZ, 
Appellant, 

VS. 
THE STATE OF NEVADA, 
Respondent. 

STATE OF NEVADA, ss. 

Supreme Court No. 56153 
District Court Case No. 06C226586 

FILED 
DEC 1 6 2010 

gittfifirit 
CLERK'S CERTIFICATE 

I, Trade Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

'ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 12th day of November, 2010. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
December 07, 2010. 

Tracie Lindeman, Supreme Court Clerk 

By: Amanda Ingersoll 
Deputy Clerk 

r- C2265136 
CCJA 
NV Supreme Court Clerks Certificate/Mon 
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No. 56153 

FILED 
NOV 12 2010 

TRACIE K. UNDEMAN 
OF SUPREME COURT 

SUPREME COURT 
OF 

NEVADA 

(0) I94TA 'WOOD 9 ' 
A15 ?artissimansmoseannummisamawammig-o.4.; 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

FREDYS A. MARTINEZ AJIVA FREDDY 
A. MARTINEZ, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying "a motion to vacate." 1  Eighth Judicial District Court, Clark 

County; Donald M. Mosley, Judge. 

The record on appeal supports the decision of the district court 

to deny relief. To the extent that appellant sought to modify or correct an 

illegal sentence, appellant's claims fell outside the very narrow scope of 

claims permissible in those motions. Edwards v. State,  112 Nev. 704, 708, 

918 P.2d 321, 324 (1996). To the extent that appellant sought to challenge 

'This appeal has been submitted for decision without oral argument, 
NRAP 34(0(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 
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SUPREME COURT 

OF 

NEVADA 

(0) 1947A aggibo 

, 	J. 
Pickering 

J. 

J. 

the validity of his judgment of conviction, his claims must be raised in a 

post-conviction petition for a writ of habeas corpus. 2  Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 3  

Hardesty 

. 	/7 ■/i  
Douglas 

• 

cc: Hon. Donald M. Mosley, District Judge 
Freddy A. Martinez a/k/a Fredys A. Martinez 
Attorney GenerallCarson City 
Clark County District Attorney 
Eighth District Court Clerk 

2We express no opinion as to whether appellant could meet the 
procedural requirements of NRS chapter 34. 

3We have reviewed all documents that appellant has submitted in 
proper person to the clerk of this court in this matter, and we conclude 
that no relief based upon those submissions is warranted. To the extent 
that appellant has attempted to present claims or facts, in those 
submissions which were not previously presented in, ,trie.,-p-,rac_ee'clings 
below, we have declined to consider them in the first instance: ',41  

- 

: 

--•? 

, 	 c 

• : 

1 	 74-4  • 

2 	 ' 	- - 
• 

7 ,',.11=111friffat ak'siMaZtWil j: • 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

FREDYS A. MARTINEZ A/K/A FREDDY A. 
MARTINEZ, 
Appellant, 

VS. 
THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 56153 
District Court Case No. 06C226586 

REMITTITUR  

TO: Steven Grierson, District Court Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: December 07, 2010 

Tracie Lindeman, Clerk of Court 

By: Amanda Ingersoll 
Deputy Clerk 

cc (without enclosures): 
Hon. Donald M. Mosley, District Judge 
Fredys A. Martinez 
Attorney General/Carson City 
Clark County District Attorney 

RECEIPT FOR REMITTITUR 

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the 
REMITTITUR issued in the above-entitled cause, on 	DEC 16  21110 	 

HEATHER LOFQU1ST 
Dap* District Court Clerk 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

FREDYS MARTINEZ, #1361243 

Defendant. 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

DATE OF HEARING: July 14, 2010 
TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable Donald Mosley, 

District Judge, on the 14 day of July, 2010, the Petitioner not being present, proceeding in 

forma pauperis, the Respondent being represented by DAVID ROGER, District Attorney, by 

and through Barbara Schifalacqua, Deputy District Attorney, and the Court having 

considered the matter, including briefs, transcript, no arguments of counsel, and documents 

on file herein, now therefore, the Court makes the following findings of fact and conclusions 

of law: 

FINDINGS OF FACT 

1. 	On September 29, 2006, Fredys Martinez (hereinafter "Defendant") was 

litiVaCPC ay of Grand Jury Indictment with: Count I — Burglary While in Possession of a 

dkaNdl2y 1Vg_p_i  on (f elony — NRS 205.060); Count II — Battery with use of a Deadly Weapon 

WPDOCSIFOn615161592401.doc 

CASE NO: 	C226586 

DEPT NO: 	XIV 
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(Felony — NRS 200.481); Count III First Degree Kidnapping with use of a Deadly Weapon 

(Felony — NRS 200.310, 200.320, 193.165); and Count IV — Sexual Assault with use of a 

Deadly Weapon (Felony — NRS 200.364, 200.366, 193.165). 

2. Defendant's jury trial began on April 11, 2007. On April 12, 2007, the jury 

found Defendant guilty of: Count I — Burglary while in Possession of a Weapon; Count II — 

Battery with use of a Deadly Weapon; and Count III — First Degree Kidnapping with use of a 

Deadly Weapon. The jury found Defendant not guilty of Count IV. 

3. Defendant was present in court with counsel on May 24, 2007, and sentenced 

as follows: as to Count I — SIXTY (60) to ONE HUNDRED EIGHTY (180) months; as to 

Count II — FORTY-EIGHT (48) to ONE HUNDRED TWENTY (120) months, to run 

concurrently with Count I; and as to Count III — SIXTY (60) months to LIFE, plus an equal 

and consecutive term of SIXTY (60) months to LIFE for the use of a deadly weapon, the 

entire sentence to run concurrently to Counts I and II. Defendant was given two hundred 

eighty-one (281) days credit for time served. 

4. Judgment of Conviction was filed on May 31, 2007. Defendant filed a Notice 

of Appeal on June 5, 2007. The Nevada Supreme Court affirmed Defendant's conviction on 

May 7, 2008. Remittitur issued on June 3, 2008. 

5. On April 2, 2010, Defendant filed a motion for appointment of counsel. The 

State's opposition was filed on April 9, 2010. Defendant's motion was denied on April 14, 

2010, and the court's order was filed on April 24, 2010. Defendant filed a Notice of Appeal 

on April 22, 2010. 

6. Defendant filed a Motion to Vacate his Judgment of Conviction on April 21, 

2010. The court denied Defendant's motion without requiring a response from the State on 

May 5, 2010. The court noted that Defendant should have filed a Writ of Habeas Corpus but 

such a petition would be time barred now anyway as Remittitur issued in his case in 2008. 

7. Defendant subsequently filed a motion for an evidentiary hearing on May 13, 

2010, the State filed its opposition to the motion on May 21, 2010, and the motion was 

denied on May 26, 2010. On June 3,2010, Defendant filed a notice of appeal. 

2 	 PAWPDOCSIF0F1615 161592401.doc 
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8. Defendant filed the instant Petition for Writ of Habeas Corpus on April 30, 

2010. The State filed its Response on July 9, 2010. 

9. On July 14 2010, the court held a hearing regarding Defendant's petition. 

Defendant was not present and the court did not entertain arguments from either party. 

10. Defendant's Judgment of Conviction was filed on May 31, 2007. He filed a 

direct appeal on June 5, 2007. The Nevada Supreme Court ultimately dismissed Defendant's 

appeal and Remittitur issued on Tuesday, June 3, 2008. 

11. Consequently, Defendant had until Wednesday, June 3, 2009, to tile his post-

conviction habeas petition. 

12. Defendant filed the instant petition on April 30, 2010, almost one (I) year after 

deadline with which to file a post-conviction petition had passed. 

13. Defendant's petition is extremely untimely and is time barred as outside the 

one-year time limitation. 

14. A petition subject to procedural bars may be considered on its merits if good 

cause is shown. 

15. Defendant pled no facts to explain the delay in filing his petition. Thus, 

Defendant has not demonstrated good cause to overcome the procedural bar. 

CONCLUSIONS OF LAW 

1. 	The mandatory provisions of NRS 34.726 state: 

Unless there is good cause shown for delay, a petition that 
challenges the validity of a judgment or sentence must be filed 
within 1 year after entry of the judgment of conviction or, if an 
appeal has been taken from the judgment, within 1 year after 
the Supreme Court issues it's Remittitur. For the purposes of 
this subsection, good cause for delay exists if the petitioner 
demonstrates to the satisfaction of the court: 
a) That the delay is not the fault of the petitioner; and 
b) That dismissal of the petition as untimely will unduly 

prejudice the petitioner. (Emphasis added). 

2. 	The one year time bar is strictly construed. In Gonzales v. State, 118 Nev. 61, 

590 P.3d 901 (2002), the Nevada Supreme Court rejected a habeas petition that was filed 

two days late, pursuant to the "clear and unambiguous" mandatory provisions of NRS 

3 	 P: 1 WP DOCS\FOR6 I 5161592401.doc 
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34.726(1). Gonzales reiterated the importance of filing the petition with the district court 

within the one year mandate, absent a showing of "good cause" for the delay in filing. 

Gonzales, 53 P.3d at 902. 

3. 	In State v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005), 

the Nevada Supreme Court held as follows: 

Given the untimely and successive nature of [defendant's] 
petition, the district court had a duty imposed by law to consider 
whether any or all of [defendant's] claims were barred under 
NRS 34.726, NRS 34.810, NRS 34.800, or by the law of the case 
• • • land] the court's failure to make this determination here 
constituted an arbitrary and unreasonable exercise of discretion. 

[Emphasis added.] 121 Nev. at 234. (See also State v. Haberstroh, 119 Nev. 173, 

180-81, 69 P.3d 676, 681-82 (2003) wherein the Nevada Supreme Court held that parties 

cannot stipulate to waive, ignore or disregard the mandatory procedural default rules nor can 

they empower a court to disregard them.) Thus, a Defendant's petition will not be considered 

on the merits if it is subject to the procedural bars and no good cause is shown. Id. 

4. "In order to demonstrate good cause, a petitioner must show that an 

impediment external to the defense prevented him or her from complying with the state 

procedural default rules." Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003); citing 

Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110 

Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769 P.2d 72 

(1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelps v.  

Director, 104 Nev. 656, 764 P.2d 1303 (1988). 

	

5, 	Such an external impediment could be "that the factual or legal basis for a 

claim was not reasonably available to counsel, or that 'some interference by officials' made 

compliance impracticable." Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S. 

478, 488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904; 

citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998). Clearly, any 

delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a). 

	

6. 	In addition, to find good cause there must be a "substantial reason; one that 

4 	 P.IWPDOCSWOR615161592401.doc 
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affords a legal excuse." Hathaway,  71 P.3d at 506; quoting Colley v. State,  105 Nev. 235, 

236, 773 P.2d 1229, 1230 (1989), quoting State v. Estencion,  625 P.2d 1040, 1042 (Haw. 

1981). The lack of the assistance of counsel when preparing a petition, and even the failure 

of trial counsel to forward a copy of the file to a petitioner, have been found to be non-

substantial, not constituting good cause. See Phelps v. Director Nevada Department of 

Prisons,  104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v. State,  111 Nev. 335, 890 P.2d 

797 (1995). 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas 

Corpus (Post-Conviction) shall be, and it is, hereby denied. 

DATED this  131—day  of September, 2010. 

5 -Olictorr 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

BY iør(1_ 
TITIOMAS M. CAkROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 
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tr.  

ORIGINAL 
Martinez: 	18 or 19 an hour, I know it all already, everything, but she has 

made everything stagnant for me. I can't make a lot of money 
because... .1...yes...feel that 	every time that we want to make a 
lot of money she is going to take it out of the bank and she is going 
to take it, do you understand me? 	and I love hare a lot, that's 
why... I have found another and I have always been like 
this 	because of her. 

Officer Chavez: 	Yes... .but you also......You 
Martinez: 	I think that now, who is pressuring her, now is her son, her son is 

already 16 years old... .and it's him I believe that he is... she owes 
respect is him 	I think 	 

Officer Chavez: 	I don't believe it's her son... .it's hard.... 
Martinez: 	And nothing can be done, now..... 
Officer Chavez: 	Noise.. Yeah! 	Were you going to do something? 
rd  Officer: 	I was going to start typing... 
Officer Chavez: 	Oh, Ok, ..bro.. sorry....bro.... 
2nd  Officer: 	I figure that Espailol is going to be the only way to do this, right? 
Officer Chavez: 	Right! Right! 
2' d  Officer: 	Cause it's gonna to back and forth, right? 
Officer Chavez: 	Yeah, you'll be lost, I am just saying 
2' d  Officer: 	No, I am going to do the whole thing, I am going to summarize 

everything. Do you (illegible)? You're good? 
Ok, ok, Nah! you're good 

Officer Chavez: 	Yeah!, I'm good This soda is for him though, this soda is gonna 
be for him, so I am going leave one handcuff on... 

2' d  Officer: 	Do you have a key? 
Officer Chavez: 	Urn... Huh 
2" Officer: 	Ok, that's what I wanted to know. Are you cool with that? 
Officer Chavez: 	Absolutely, that's fine, yeah don't worry about it, that's cool..... 
2" Officer: 	If you need me just yell 	 
Officer Chavez: 	All right. 

Noise 
Officer Chavez: 	Ahhhh (Noise) Ok,.... put your hand here....0k...all righty....I 

know that (illegible)feeling good so that(illegible) and you already 
drank your soda,(illegible conversation) 

Martinez:: 	(Illegible) in confidence 
Officer Chavez: 	(illegible conversation) 

Ahhhhhhhyaya, nananan ay yayay 
Officer Chavez: 	Only, your only go by Freddy Martinez, and your birthdate? 
Martinez: 	it's, it's on 8-28- of 69 
Officer Chavez: 	on 8-28? 
Martinez: 	of 69. 
Officer Chavez: 	the 8-28.... of 69? 
Martinez: 	Uh um, yes 
Officer Chavez: 	and... ah.... Where do you live? Your address 	 
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Martinez: 	on 4615 E Lake Mead, Trailer ....72 
Officer Chavez: 	E. Lake Mead? 
Martinez: 	Yes.. Trailer 72 
Officer Chavez: 	E. Lake Mead, 72? 
Martinez: 	Yes.... Trailer 72, Trailer.. ... 
Officer Chavez: 	72.... this is Las Vegas, Nevada 	89125 and your telephone? 
Martinez: 	I don't have one there... 
Officer Chavez: 	Why? 
Martinez: 	There is my neighbor's phone in my wallet.... 
Officer Chavez: 	Ok...(illegible) ahhhh, Then were are only going to talk about your 

story.... of your story.. .Illegible, Because there is something that is, 
that doesn't look very good, on the other side. 

Martinez: 	Yes... .no.. .yes.....no, on that side they are going to hound 
me_ .illegible.. .they are ferocious, waiting all the time... 

Officer Chavez: 	I can see that there is something that is 
Officer Chavez: 	Ready, ahhh, This is... ah, is Detective Chavez, Illegible, detail, 

40408 conducting interview of event 06-0616-10637, 
ahhh.....location of interview is, 4750 W. mmm...0akey, Las 
Vegas, NV 89... ahh...121 ahhh...interview is taking place on 
today's date which is August the 16 th  the year 2006 the time right 
now is ahhh....19:... excuse me at 18:43, 18:43. Subject that I'll 
be interviewing..., last name of Martinez, first name, of Freddy. 
Date of birth 08/28 of 69.... ahh, he resides at 4615 E Lake Mead, 
Space No. 72..Las Vegas, Nevada, 89115, ah... no telephone 
number. Also this interview is going to be conducted in 
Spanish.....Do you want me to call you Freddy? 

Martinez: 	Yes 
Officer Chavez: 	Fred, Freddy. 
Martinez: 	Yes... Yes, It's Ok 
Officer Chavez: 	Freddy, what do you like? 
Martinez: 	Freddy 
Officer Chavez: 	(Illegible) Ok ahhh..., I know that today, the Mesquite Police 

detained you, and that you had a problem with ... Your wife... 
Martinez: 	Yes 
Officer Chavez: 	Ah, and we're, ah, we are going...ah and we went over there, and 

we picked you up around more or less 5 in the afternoon, We went 
in the car, well, our car, and Detective Carter, you sat in the back, 
well..., you were handcuffed and I sat in the back with you, and 
Detective Carter in front driving and do you remember that I read 
your rights 	 

Martinez: 
Officer Chavez: 	All of your rights, all in English, because you know English, but 

also, in Spanish, right... 
Martinez: 	Yes 
Officer Chavez: 	Ok... ahhh, you have the right to remain silent, anything you say 

can be used against you in a court of law, you also have the right to 

2_ 
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have an attorney present, if you can't afford an attorney one will be 
appointed before questioning, do you understand these rights? 

Martinez: 	Yes 
Officer Chavez: 	Ok..... And also all in Spanish... 
Martinez: 	In Spanish, yes 
Officer Chavez: 	Ok... You have the right to stay silent, everything that you say, 

could be used in court, you have the right to have an attorney, if 
you can't afford an attorney, the court will give you one free, 
understand.......rights...oh, Ok.... aaay, 

Martinez: 	Yes 
Officer Chavez: 	(Illegible ).... How is my Spanish 	 
Martinez: 	It's good, it's good 
Officer Chavez: 	If you don't understand my Spanish, please, tell me 	 and I 

will work on trying to find another way to tell you.... 1 
Martinez: 	No 	it's good. it's very good 
Officer Chavez: 	Ok 	 ay. ay. ay. .(illegible) What happened now?... Because 

truthfully, no.. .Freddy... because it's best to tell the 
truth 	Because sometimes things happen and, and.... no... 

Martinez: 	Ok... ok, I have never been 	ah, this story with her in a 
recorder....never„ ... I have always had problems... there with her 
because like that, she has me see T.V....(illegible) 	I have a no 
driver's license ticket and they are charging me all that money 
Ok, but, now, I have spend 16 years with her, and in 16 years... I 
have taken care of her son and her, in good and bad times, I have 
paid all the bills.... 

Officer Chavez: 	Her, what is her name?.... 
Martinez: 	Bianca Marina Hernandez 
Officer Chavez: 	Aha 	 
Martinez: 	And her son's name is Franklin Martinez, and... well.. ah... I have 

spent 16 years with her 
Officer Chavez: 	How did you meet? 
Martinez: 	Ah.,. I arrived in ... 89, in....89 and until (illegible) and that's 

where we met, she had just moved in with my brother, and from 
then on our romance began 	and.. .to this date .... 

Officer Chavez: 	But she was with your brother, did she marry your brother?? 
Martinez: 	She didn't many, only like that 	 
Officer Chavez: 	They only lived together, ok 	 and 	 
Martinez: 	Yes 
Officer Chavez: 	And... They had a boy? 
Martinez: 	Yes 
Officer Chavez: 	And what's the boy's name 	again,? 
Martinez: 	Franklin Martinez 
Officer Chavez: 	Franklin? Ok.. Ok... Franklin Martinez 
Martinez: 	And ...everything that she owns, and everything that she has 

accomplished until now, is because of me, if you don't. ..if you 
don't believe me you can visit my neighborhood, my friends and 
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How I have behaved ....towards them... and they will tell you.... 
both of the.. .they wear jewelry because of me...„ 

Officer Chavez: 	Ok, ok...... 
Martinez: 	Do you understand me?... 
Officer Chavez: 	Aha 
Martinez: 	And well 	, now lives with ... some friends, but she says... .she says 

that she does not have anything... that she does not have a 
relationship or anything.... 

Officer Chavez: 	Ok, ok 	illegible trying to get the direction of things....you, 
Was having a relationship with your brother, they had a son and 
his name is Franklin...ah... 

Martinez: 	Um hum, yes 	and their love ended 	 
Officer Chavez: 	And the love.... ended 	 
Martinez: 	And it remained as a show only... 
Officer Chavez: 	And it remained as a show only 	and how long ago it ended... 

the...the.... 
Martinez: 	The love 	theirs? 
Officer Chavez: 	No, well 	I don't say that love 	because some people say 

that they stay together 	but 	love does not exist..... How long 
let's say they stayed together let's say 	like a family? 

Martinez: 	Around what... althli like around three years 
Officer Chavez: 	Around three years... 
Martinez: 	Yes... now, afterwards everything on that side. ..... everything was 

separated 
Officer Chavez: 	Ok ....you say that around three years 

Martinez: 	Yes, around there, around three, five years. ..school was 
starting 

Officer Chavez: 	School was starting__ and him ....what? he went away? 
Martinez: 	Yes, yes he was 	or 	They would always see each other, but 

he would always go to my country Honduras.... and he would 
return 	 And her and I we would stay 	 it all ready charged... 

Officer Chavez: 	So, when you stayed here with Bianca and Franklin, the boy.... 
Martinez: 	With her, yes 
Officer Chavez: 	Did you have sex at that time? 
Martinez: 	Yes, well, we have had all the time 
Officer Chavez: 	And 	We are talking about relationships of that kind.., sexual 

relationships.... 
Martinez: 	Yes, well yes 	 of that type 	 until this day 	 this date, we 

have never separated 	about having sex 
Officer Chavez: 	Yes 
Martinez: 	We haven't had problems, we haven't had any kind of problems, 

the only thing is that I want her to tell me the truth 	I want her to 
tell me if she has another man or not 

Officer Chavez: 	Um hum 
Martinez: 	That is to say..... well... she 	 has always told me lies 	 and I 

don't want any more lies, so that I can focus on my job, on my 
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life 	so that I can live 	because.... many of my friends work in 
construction, we make money and the women take it away and 
then they leave, that's what I don't want.... understand me...... 

Officer Chavez: 	Aha 
Martinez: 	Because... I don't now... that is not fair, it's not fair 	they 

should speak with the truth, and they should get out of the way..... 
they should go away and not return to see me .... they shouldn't 
visit 	they shouldn't even speak 

Officer Chavez: 	And what?.... and what are you looking for? 
Martinez: 	The truth 	if she has another man or not 	because living in the 

other apartments or living here I have always supported her, rent 
and everything 	fixing of the car and everything 	everything 
she has now it's because of me 	and I don't want to continue__ 
do you understand me, supporting her...... and ..her being with 
another person, do you understand me?... 

Officer Chavez: 	aha 	...ok 
Martinez: 	That's what I don't want 
Officer Chavez: 	And her ? 	how long ago she moved? 	because how long ago 

you and her?..... You and her lived together 	?.... 
Martinez: 	Yes we were together ah 	at the trailer... with 

everything ...... 
Officer Chavez: 	The trailer is located at this address? 	here at 4615 Lake 

Mead? 
Martinez: 	Yes, it's in her name.... 
Officer Chavez: 	It's in her name?... For how long? 
Martinez: 	A month more or less 	 
Officer Chavez: 	But 	For how long have you been living there? 
Martinez: 	Around two years 
Officer Chavez: 	Around two years.... ok_and who lived there or who was living 

there? 
Martinez: 	Lived there 	the three of us. but about a month ago 
Officer Chavez: 	When we talk about the three of you, it's you 	 
Martinez: 	Franklin, Bianca and I 	and around 	a month ago they arrived. 

Ah 	it was around what time 	 
Officer Chavez: 	Ok 
Officer Chavez: 	Listen, in the two years that you were together..... or lived together, 

let's say 	 were you living as a couple? 
Martinez: 	We lived there together 	but always showing respect to the 

son.... 
Officer Chavez: 	Ok, Ok 	Because the son looks at you like an uncle? 
Martinez: 	yes 
Officer Chavez: 	Ok.... Then...never in front of the son... 
Martinez: 	No 
Officer Chavez: 	And. 	 in front of other people? 
Martinez: 	Neither 
Officer Chavez: 	And why not? 
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Martinez: 	Because she never allowed me to legalize it.... She didn't 	you 
understand me, she never told me.. .legalize me as your wife 	 

Officer Chavez: 	Ok...But you did have sex? 
Martinez: 	Yes 
Officer Chavez: 	And when did you have sex? 
Martinez: 	When we could, because I would sometimes work.... when I 

worked, or...,he....he would go to school 	the boy went to 
school.... she worked somewhere else, she sometimes had to loose a 
day of work a week so that I could be with her 	because... ah.... 
her friends, my friends, my family, and we couldn't 

Officer Chavez: 	(illegible) And that lasted for almost two years? 
Martinez: 	Yes, there yes 	but all my life has been like that.. .like that all my 

life 
Officer Chavez: 	Only secrets... 
Martinez: 	Yes 	only secrets all my life 	only secrets for 16 years.... 
Officer Chavez: 	Uh hum...... And you never told your brother? 
Martinez: 	He 	they know, they know . she 	would always say, always 

would tell him....that, what a pity.... that I 	was his brother, 
because if! wasn't she would marry me 	she would always 
tell him, she.... and... well.... what I want is to know the truth... for 
her to give me the liberty of leaving me or returning to 
her 	Because to tell you the truth I don't hate either of them, I 
love them more than my own life.... both of them, they are both my 
life, but... if they don't want.....they don't want to be with 
me.. .then they should tell me the truth...straight up and it's 
over 	everything is over. 

Officer Chavez: 	But the truth _like what? How do you say, I mean, what? 
Martinez: 	Like the truth.... they should tell me, you know what Freddy, 

forget about us ... forget about us, we have already, we have 
already 	 don't worry about us, we.... or... I already have 
another man... or... something like that, but tell the truth.... or that 
It's because of my son or my son can't live with you, and.... you 
understand me.... something, something that she might have in her 
heart, she can tell me, but listen...what is the motive, if its because 
of the boy.... because I know that she still loves me, she loves me a 
lot, the boy also,... Because I know that she is ill, she's very 
sick... .and that's my worry.... that is why I am always checking on 
her.. .1 worry about her health, and I well, I don't want.. other 
people.... that do not know her history, her life, about her health, 
that they would lean on her too much 	maybe wanting her to do a 
lot of housework 	 because at the house she would never do 
anything.... she lived like a queen 	like a princess.... 

Officer Chavez: 	Um Hum 
Martinez: 	She wouldn't do anything... I would cook.... I would take her 

coffee to the bed.... she wouldn't do anything.. .her son and I would 
do everything, would wash the dishes 	and would do everything 
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because we knew that she was ill 	there.... I see how fatigued she 
is I can see her appearance fallen... I see her, even if she doesn't 
want me to. ..but I see her.... 

Officer Chavez: 	But 	 tell me something 	Why did she move from the house? 
How long has it been since she moved from the house? 

Martinez: 	It's been.... it has been one month. They arrived... I left and all of 
a sudden the took everything 	that is how they took everything 
out from the house 	I don't fight for the material things, material 
things I can recuperate from morning to night I am not interested. I 
am interested in them 	au. .  

Officer Chavez: 	But.... Why did they leave? 
Martinez: 	I don't know 	I don't know 	the truth... she... she has a.. .a.... 

she has the kinds of fiends that I do not 	a friendship 
that I do not.., they are not my friends....eh...I have other friends.. 
she has her friends, then... 

Officer Chavez:, 	but...... but why didn't your... don't leave.... I'll leave? 
....and....why didn't you leave? 

Martinez: 	Because everything, everything that. 	....I have paid for 
everything I have paid for 	and it don't.... 

Officer Chavez: 	Illegible 
Martinez: 	yes.....if she would have told me... I would have left. Ah...but... I 

believe that ... I am almost sure that she has another man 	that's 
why I did what I did... I took her in front of him 	In front of him 
so that he can see that I am not a coward like him 	taking my 
things when my back is turned... au... 

Officer Chavez: 	When you back is turned.. .and.. what happened now? 
Martinez: 	Only, I only waited for him to leave and so that she would ask me 

for a ride to work in my car, now, then I got her in the car 
since.. ... since.... she says that I am not her husband, 
boyfriend.. ..no, but.... to both of us, yes we are, in our hearts.. .we 
are... .to the world no, but since to us we are... that is why... 

Officer Chavez: 	So.... You waited for her, waited this morning 
Martinez: 	Yes.... I waited until they came out... .both of them 	 
Officer Chavez: 	Out of his house 	 
Martinez: 	Yes, his.., because they never, they never told me where they live 

or anything.... by chance! saw where she went in ....I never 
followed her or nothing 	nothing.. .nothing... 

Officer Chavez: 	Aha 
Martinez: 	If, there's a God in the sky... .that never.... never....you understand 

me.... because I have a clean heart toward her... I was driving on 
the street, looking for a public telephone, I was going to make a 
call...and all of a sudden....I saw her 	that she went into that 
house... I didn't go to knock at her door, or anything like that, 
because I have respect for her friends.. .1 don't get involved in 
anything... .1 just saw that she was putting a lot of pressure 	she 
wouldn't appear at the house 	and I said to my self, well, 
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wow.  .... 
Officer Chavez: 	Yes 
Martinez: 	 What's going on there... .there's got to be something going on t 

here 
Officer Chavez: 	Something... 
Martinez: 	 Something.... and then I tried to 	investigate it.... and three days 

ago I got a ticket 	he was driving my car 	 and. 	then I 
followed in the other car.. .to stop them... ...because I had signaled 
them and they stopped in front of my house... he... driving my 
car 	then I signaled her 	to get down.....to come in....to 
come in the house...! thought that my nephew was driving the 
car ..... ..when I saw two people...and....I was going toward them 
when I saw this person was driving the car 	and I said how is 
this? You want.. .then I told myself, in my car, with my girl, in my 
house, you are going to play it like that....no, it's impossible.. .then 
I followed and I went through.. Pecos and Lake Mead.....no.. 
Lamb and Lake Mead..... 

Officer Chavez: 	Urn hum 
Martinez: 	 And there was a police officer and he gave me a ticket.....he left in 

my car, they let him.... I think... (illegible) he left and did not 
come back... my nephew returned with her drivers license, no 
him... and from there I started to... then with more resentment.... 
And wanting to know the truth... what was hidden and there I 
made the decision to... not one more day or one les day...I want to 
know what is going on... 

Officer Chavez: 	Urn hum 
Martinez: 	 Is it the nephew... is it the nephew...or is it because...there is 

another partner....or. 	is it really because she no longer loves me... 
why.. .1 feel it is a lie......because I ...it's been 16 years that I have 
had her like a, something made of crystal so that she would not 
break... 

Officer Chavez: 	Umhum 
Martinez: 	 Everything for her, everything for her and the 

boy....everything....and I don't want them to go suffer with 
someone else...because neither will I let another person mistreat 
them.... 

Officer Chavez: 	Well yes 	and this morning.. .what happened?... Did you see 
her?...leaxing, no? 

Martinez: 	 Yes...she was coining out a lot of times to check...like...like she 
could foresee....she foresaw...because I could foresee 
everything 	then she came out three times, she came out three 
times to check everything in the back and in the front...and then! 
told myself ...no...there is something here...! said there is 
something here...there is a cat.....locked up....then I am going to 
wait until she comes out...! said.. .this is the last time... be comes 
back....and......yes 	I went to her....the apartments, and crossed 

Page 600 



• 

the street... .and was on the other side and came out...behind her 
he came... 

Officer Chavez: 	Umhum 
Martinez: 	then I told her... to get in the car 	and I took the car and her... 
Officer Chavez: 	Umhum 
Martinez: 	In front of him.... 
Officer Chavez: 	You (illegible) on the passenger side...no? Passenger 
Martinez: 	Ah hah.. 
Officer Chavez: 	and what did you have in your hand? 
Martinez: 	I had a ...unfortunately a small knife... ...that is what I had in my 

hand 	like... small...and in those moments that person started to 
run... when he saw me...he went to run back...yes...I am not 
involved with that situation... Why would I get scared and start to 
run back.... 

Officer Chavez: 	He ran 	you had a knife in your hand... 
Martinez: 	yes, it was a small one.....like... 
Officer Chavez: 	Yes, yes 	a small one...black... 
Martinez: 	Ah huh, yes that one 
Officer Chavez: 	Urnhum 
Martinez: 	And it was there that,. .she received some scratches ...in her leg..... 
Officer Chavez: 	With what? 
Martinez: 	With the knife in her leg, she... 
Officer Chavez: 	With the knife 	 
Martinez: 	When we were in the car, the passenger over here we were 

struggling in the car.. 
Officer Chavez: 	(Illegible) in her legs... 
Martinez: 	No... we were struggling and the gears would get stuck when I 

changed the gears it would get stuck, they would get stuck, and I 
wanted to know the truth... 

Officer Chavez: 	(Illegible) 
Martinez: 	I had already started 	I had already started and I could not leave 

it half done, because if! leave it like that , all the time I have left 
myself half done...and the police have always half taken me...I 
never discover the truth., .1 have wanted to discover it and 
never...because she always puts a Restraining Order....or. 
something and I never discover this....exactly the truth and I ask 
her and ask her and she does not give it to me...and then I 
say...this is the last time, the last time I am going to do..... 

Officer Chavez: 	And you only put the knife in her legs just to scare her? 
Martinez: 	Yes... because I want to know the truth..... 
Officer Chavez: 	Because you want to know the truth... because you put it very, very 

difficult...and you put the knife on her leg so that she would tell 
you the truth.. but... 

Martinez: 	No, no, no.... in other words...I was in the passenger side... 
Martinez: 	It's because she was in the passenger seat... supposedly that man 

was going to drive...the car... 
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Officer Chavez: 	No...you got in the passenger side... 
Martinez: 	No... she was sitting waiting for that man to come...he was going 

to drive the car...and then I told her to move ....to drive and then 
she moved...and the man stayed there...and that is when we left... 
and when, when she received the scratches there on her leg.... 

Officer Chavez: 	With the knife... (illegible) to go to the other side 	 
Martinez: 	No....I only told her to I told her to go to the other side....to go on 

to the other side.. .and no.. .why? And for what?... well I only want 
to know what's going on here.. .1 want to know the truth ..... ...and 
well, she does not tell me anything...she only tells me that she 
loves her son very much....well...I also love him 	they are both 
my life....yes....but I worry about her health a lot., her health, 
because I know her health is delicate._ .. 

Officer Chavez: 	Tell me something...Freddy...uh....something happened 	on 
Nellis...because you were driving crazy... 

Martinez: 	(Illegible) Nellis... no... 
Officer Chavez: 	Yes... on Nellis, yes, yes a car overturned 
Martinez: 	There she was complaining, because I told her that we were 

leaving, that we were leaving 
Officer Chavez: 	To where? 
Martinez: 	That we were leaving from Vegas, both of us... .that we were both 

leaving from Vegas...and...and that I was going to leave the son in 
my mother's care and my brother was going to pick up the 
boy.. .then that is when she had a nervous attack...to her...and she 
started to kick and throw everything everywhere... but no 	I was 
going to Mesquite to talk with some.. with my co-workers from 
work... because I had one week with no work...so that they would 
give me back my employment.., that is the only...and that trip was 
only, to make that man angry....so that he would look for me...and 
talk to me... if in fact he is really her husband... 

Officer Chavez: 	Clearly... 
Martinez: 	Or if he has any doubt in regards 	from me for her...that he also 

look for me and ask me who am Ito her.....just for that I did 
it... .to get my job back and for that 	 

Officer Chavez: 	Umhumm 
Martinez: 	Who had that car keys... .she had them... if i would have had bad 

intentions I would have thrown them away...I would have never 
gotten to where there were Hispanic people...where she could 
scream with a high voice or something.. .1 would have preferred to 
go to a English town.. .where they would not understand...but 
there is no bad intention., in my heart... there is nothing... 

Officer Chavez: 

	

	Because she said that_ that you told her.. .you are going to be 
mine, you are mine I am going to kill you...I am going to kill 
you...and when I kill you I am going to kill myself 	 

Martinez: 	Yes...she had the car keys... 
Officer Chavez: 	No. ..but you were driving for her.... 
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Martinez: 	I want to get the truth out.. .1 want to get the truth.. but not by 
hitting, no...by...by words by words but she does not want to tell 
me...nobody, not even the family where she lives, not nobody, 

Officer Chavez: 	So you only told her 	to scare her?.... 
Martinez: 	Yes... so she would tell me what was happening...it's already 16 

years...already...of... already... 
Officer Chavez: 	Yes 	 
Martinez: 	I only want to know the truth. what is going on... if there is 

another person... .there is another person... ok... if she feels secure 
that this other person will defend her...and will support her like I 
have supported and defended her in these 16 years, Freddy will 
place himself aside and will leave... cahnly, his heart will be clean 
and he will leave without any pain or remorse that....that if my 
Bianca is going to be sick the day of tomorrow and I will not be 
there to be able to help her., to take her a glass of water or a hot 
plate food.... All I want is the truth so that I can live calmly.. that 
is the only thing.... 

Officer Chavez: 	And why did you hit her in the cheek here on her face? 
Martinez: 	I did not hit her.... 
Officer Chavez: 	Yes... it was.. you... 
Martinez: 	No, maybe yes... .we struggled some...to put her seatbelt on 

maybe.  she received an injury because she did not want to put her 
seatbelt on, and since she was upset from her nerves, that she was 
going to throw herself from the car maybe at that moment... or 
something... 

Officer Chavez: 	And who pulled her hair, some three or four times.... 
Martinez: 	No... 
Officer Chavez: 	Who pulled... .her hair? Who? Because we checked her at the 

hospital...we took her to the hospital and she has had her hair 

Martinez: 	I tell you that maybe with the seatbelt, in the struggle.... 
Officer Chavez: 	You pulled her hair.... 
Officer Chavez- 	Because she said it was you... 
Martinez: 	Who else.. who else was there, if we are the only two there.. the 

both of us are at guilty of everything that has happened there in the 
car, and no one else from the 16 years 	.only both of us are guilty 
of that, ah 	but maybe not in the pull of the seatbelt that was for 
here and there because she did not want to put it on.... 

Officer Chavez: 	I want you to tell me something Freddy, I want you to tell me the 
truth because I understand.. .because, I understand that you have 
been very kind with me and I also have been kind to you...an I 
truthfully...I understand what one goes through in these things 
because I understand  

Martinez: 	Yes... (illegible) 
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Officer Chavez: 	Yes, exactly...ah.. and what happened in the Desert...when you 
were driving before you reached Logandale.... What 
happened...the you stopped on the way.... 

Martinez: 	It was, it was...(silence) 
Officer Chavez: 	It was south.... well on the way from Las Vegas to Mesquite... it 

was before you got to Logandale.... 
Martinez: 	Ok, there, we have a friend...there.. I have a friend there where 

there are some farmyards of... of cows, through there one goes and 
well.... The car was already getting to empty and it barely had 
anymore gasoline and I wanted to get to his house_ ...to see if he 
would let me borrow...to get to Mesquite I had...and then I looked 
at the gage and would not make it there... and then I got on the 
freeway...and getting on the freeway and went to the store... 

Officer Chavez: But before going to the store...you stopped over here in the 
desert...you stopped the car, you got down from the car and 
opened the door for her... 

Martinez: 	Oh, that...that was here leaving from Vegas... 
Officer Chavez: 	Yes leaving Vegas... 
Martinez: 	Leaving from Vegas.. .there were they ride the motorcycles... 
Officer Chavez: 	Ah ha . . there 
Martinez: 	There, it was there.. .we had and why am I going to lie to you... we 

had sex...but normal, like we have always had it....without 
violence or anything.. .the two of us... .whatever it was 	I am a 
man.. . illegible 

Officer Chavez: 	And where did that happen? 
Martinez: 	Here leaving Vegas, by the Nellis Base,.. there, where they race 

the motorcycles, it was not there, in Moapa.... Or Logandale...no 
Officer Chavez: 	Before Logandale, Where there are races?... 
Martinez: 	Before passing the races...before there...yes...passing the races 
Officer Chavez: 	Passing..... 
Martinez: 	Yes there where they race the motorcycles, there 
Officer Chavez: 	And where did it happened where...on the floor or in the car?... 
Martinez: 	In the car on the back seat... 
Officer Chavez: 	Back seat...Where you drive or the passenger?... 
Martinez: 	No behind... of....of... 
Officer Chavez: 	Oh, behind.. .and how did that happened? 
Martinez: 	Well.. .1 told her...I told her that... that, if she wanted to make 

love with me.... 
Officer Chavez: 	Ah ha 
Martinez: 	I got down and opened the rear door and she got down...and she 

arranged herself in the rear seat...and yes we did it ....but that was 
not....forced... or anything. That was not forced, or with force 
neither without her consent ....because.... 

Officer Chavez: 	And why did you get down upset?..... 
Martinez: 	I pretended to be so upset because I wanted to get the truth out, i t  

but never to her....never, never to hurt her.... 
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13 Officer Chavez: 	Why did you get out of the car very upset? 
Martinez: 	Yes, yes.... 
Officer Chavez: 	And by closing the door you can see, that you are..... 
Martinez: 	Apparently... apparently it looks like I was very upset....but ...she 

would tell me to go back...for the son that here son here and I 
would tell her only no...this...I would tell her that, my brother was 
going to pick up her boy, but no, but never sincerely...with the 
heart, I tell you officer, I don't have hate towards her.. .1 want the 
truth so that I can relax my mind, because those two are my 
life...for them I have given my life here in the United 
States...already 16 years...I want the truth... since the boy was 2 
days born I have him.....I would clean his diapers as a baby, I 
would do it, 

Officer Chavez: 	And with sadness...why...you 
Martinez: 	To school I would walk him...I would go and pick him up...at the 

school 
Officer Chavez: 	Let me tell you something...the truth is I talked to Bianca.... And 

Bianca truthfully loves you a lot... 
Martinez: 	..I know that she loves me a lot... 
Officer Chavez: 	How can she not... .she loves you a lot, but she said that what 

happened today 	was... not you... 
Martinez: 	Well, yes, man 	 
Officer Chavez: 	that you pulled her by her arm and you pulled her into the car, you 

opened the door and you wanted to have sex forcing her, but that 
way no, but that it was the way... that you did it 	 

Martinez: Officer.. .it's 16 years... .that, I have loved that woman and I 
continue loving her, like the first day, but lately that family got 
involved and a lot of lies from her to me, it was like there was 
someone that wanted to steal her from me and she doesn't 
have the strength to tell me 	 

Officer Chavez: 	I understand, and you have the right to know, 	because of the 16 
years 	you have the right to know..... and one gets upset and I 
understand, Freddy... .1 understand... .1 don't want you to think that 
I look at you like a bad person 	ok, I don't want you to think 
that.....because I have seen it on many occasions, and in people 
that I know... because of that 	I am here, giving you time and 
now is the time to talk, because I know it's a lot better, 
Freddy.....when the doors of love close...I know that you got 
angry because you didn't want to lose her love...right? 

Martinez: No, I accept losing, look Officer, I accept to loose if this person 
that is there after me, is going to protect them for me and is going 
to love them like I have protected them... .she has looked for me 
(illegible... .illegible) I need to be put aside of the family, for her 
get out of the way... and not to continue with her lies any more .... 

Officer Chavez: 

	

	I believe that both of you have problems, you have your own 
problems...like everyone does....and, Bianca she also, has her 
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problems. Bianca loves you a lot, Bianca told me. And I am only 
telling you what she said...but she says that you are becoming very 

• 	 violent. .that's why she left the house..... 
Martinez: 	Officer, how am I not, going to become violent?....they arrive to 

take out everything that 
Officer Chavez: 	But she said that it was because of the violence before that... that 

was the reason why she had to leave the house....because before 
she moved.. .you were becoming very violent... 

Martinez: 	This last time that I was in jail.. .(illegible) I spent around 30 days.. 
the court 	I did what the judge told me...when I got out of there, 
I was on the street. . she was also on the street... and I worked night 
and day for them....and they throw everything in the trash, 
no....other families...other people...(illegible) there are noble 
women, there.... And it's not fair..... 

Officer Chavez: 	You love her....no... 
Martinez: 	Too much 	 
Officer Chavez: 	What she wants to know is....why.....I believe_ ..I asked 

her...what....I told her that I was going to tell her the truth, she 
wants to know.....yes....she wanted to know the truth...and she 
wanted to know why you raped her today... 

Martinez: 	No, no it wasn't 	 from my heart, maybe 	what I did, 
but....and it wasn't because of anger towards her...if not maybe, 
because I feel anger toward that person, toward that man. ..1 don't 
know who he is... .1 have not investigated his life yet...I don't 
know what significance he has in her life....because she doesn't 
tell me anything.. .doesn't. ...why doesn't she introduce him to 
me?..... tells me...this is a friend.., like that, like that.., why not? 

Officer Chavez: 	Because she says that you are very jealous 	 
Martinez: 	When one loves,....you become jealous,..., too much... .the one 

that is not jealous does not love... .truthfully, and I... because she 
wants to bee there all the time.. .before we would spend our time 
from yard sale to yard sale, the three of us... .on the weekend we 
would go (illegible) and now we don't, now she spends more time 
with the family than with us  

Officer Chavez: 	(Illegible) 
Martinez: 	Ahhh 
Officer Chavez: 	Control was lost..., or there isn't almost 
Martinez: 	Well, I am very patient, I feel a lot of love for her... .very 

patient....she took everything, everything...and I never said 
anything...because I know that she is sick...her health is very 
delicate...I....I_ want her to speak the truth I love her 
excessively...but...I want her to speak the truth..... 

Officer Chavez: 	Bianca, she told me one thing...she 	love him a lot.....he is 
my family, but I feel very dirty with what he did...and... (illegible) 
what got in his mind?....what did he 
want... (illegible)... (coughing) 

, 
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Martinez: 	In all of this Officer....my only intention was...to get a reaction 
from the man.....if there is something between them 	 

Officer Chavez: 	But the man wasn't there 	 
Martinez: 	Yes, yes.. he was there 
Officer Chavez: 	Not when you had sex....no 
Martinez: 	Ah no, not then, when we were there I was, I was already on my 

way to Mesquite, (illegible) sex.....we have always had sex....in 
many places, the same way...in the car... 

Officer Chavez: 	But she says that it was never like that, now she says that you 	:y  
raped her__ 

Martinez: 	Not the same way, maybe she was angry....I was 
angry 	maybe....but the same way that we have done it in other 
occasions, at other times....I treated her the same way, without, 
without, without violence or anything 	 

Officer Chavez: 	But you had ( illegible)grabbed her in the car..... 
Martinez: 	No 
Officer Chavez: 	Yes.. 
Martinez: 	Yes, I had grabbed my wife in my arms, it was so that she 

wouldn't jump from the car, I was not going to let the love of my 
life kill herself ...just like that, because she is much more quick-
tempered than I am, her nerves betray her very badly._ 

Officer Chavez: 	It was that she was very scared, because what you did to her today, 
she had never seen you that way.. .in your life, in her life and well, 
with the knife, threatening her with the knife, telling her "I am 
going to kill you"....let's talk, we're leaving Las Vegas 	 

Martinez: Everything that would have been said was jokingly...because 
there's 16 years of proof of what I did for her... .proof of 16 
years...1 believe.... 

Officer Chavez: 	Because what you did today is not even to have spent 20 
years...illegible.... 

Martinez: 	What I did, what I did today.....what I want to get is... .for her to 
talk to me 	to be sincere with me, I have looked for her in many 
ways....I have spoken with her and well... .she does not tell me 
anything...she changes the subject..... 

Officer Chavez: 	(Illegible) 	you told her: "You are going to be mine, I am going 
to kill you, and then I am going to kill myself' you said that, 
no 	 

Martinez: 	No... 
Officer Chavez: 	You told me yes, before you said yes.... 
Martinez: 	No, how am I going to kill me with a knife like this.... 
Officer Chavez: 	No, but you told her this....you said the words..... 
Martinez: 	That we were leaving, that we were going to leave Vegas and that 

we were not returning to Vegas, again...and that her son was going 
to be picked up by his 	 

Page 607 



1 Lp 
Officer Chavez: 	Bt you told me, when I asked you that you had told her that you 

were going to kill her.. .that they were just words, that you weren't 
going to do it, and I do believe that 	 

Martinez: 	That could be, yes....that when we were struggling...I had said 
that, but not from the heart..... 

Officer Chavez: 	Anger. 
Martinez: 	She could have told me many things too, but I know that they 

aren't from her heart, also 	it was anger...to reconsider 
things 

Officer Chavez: 	When she said that she wanted to return to her house. , . constantly, 
no 	 

Martinez: 	Hum.... 
Officer Chavez: 	She told you, take me back with my son...... 
Martinez: 	Yes. But I needed, I needed to get to Mesquite to get my job, when 

you arrived to arrest me, ...even._ when you guys arrived, I was 
talking to my co-workers to get my job back, if that is my car 
and everything....why shouldn't I take it...it his cost me, I knew 
that she didn't get to work until one in the morning...during that 
time I could go to Mesquite and return....that's why, but no, no 

Officer Chavez: 	Bianca was very scared, very, Bianca loves you, but you scared.... 
Martinez: 

	

	 also... .1 am never going to separate her from her 
son...never...never....never... 

Officer Chavez: 	And, why did you tell her that? 
Martinez: 	So that she would tell me, I want to get the truth out of her, that 

I... .that if she's hiding something... to tell me the truth, if she 
has another man, or something, so that she would tell me.. .1 want 
her to tell me 	if that person is using her....that he is not 
mistreating her, that he is not asking her to do jobs... that would 
be... .don't you understand, because if it's like that... she's is not 
going to last more than three years....... 

Officer Chavez: 	Let me tell you something....Freddy....I talked to her...she told 
me_ ...that she has never had sexual relations with you and that you 
would always treat her ... ...like her wife, or you would be mine, or 
you stay with me... but she never loved you...that she always told 
you, I love you a lot, but only as my family...you are not  

Martinez: 

	

	Look, Officer, when this, when all this started, she told me, let's 
run away and we ran away once: ..we were as husband and wife.... 

Officer Chavez: 	Where? 
Martinez: 	 from San Diego to Los Angeles and we had to return, return ak--  

because the boy was too small....we returned.. __she told me 
Freddy, wait for me.. .wait until my son grows up...so that he can 
defend himself .. so that we can be together...ok, I waited.. .my 
word, I waited.....the boy is already grown up, now she can tell the 
truth.....to break our deal or the deal that we agreed to.. or 
something....she should tell me the truth....I ..... 
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Officer Chavez: 	ok, I waited... my word, I waited 	the boy is already grown up, 

now she can tell the truth 	to break our deal or the deal that we 
agreed to.. or something....she should tell me the truth... .1..... 

Officer Chavez: 	You know that you can't take a person by force 	.A 
Martinez: 	I wasn't taking her by force  -  
Officer Chavez: 	How can 	stay no?  you had the car.....you wouldn't let her 

get out of the car 	 
Martinez: 	If I let her get out of the car....look....the car is in her name, if I let 

her down, so that I can go do that in Mesquite...she was angry, she 
would call the police for having taken her car...at that moment she 
was angry.. .that's how she is... if I let her out of the car angry, she 
would just call the police and she would tell them that I have stolen 
the car  

Officer Chavez: 	And, what happened? 
Martinez: 	Well, I stole both of them (laughing) 
Officer Chavez: 	You stole both of them.... 
Martinez: 	(Laughing), I didn't take one, I took both of them 
Officer Chavez: 	Ok, but that's what I am telling you, you cannot take by force, that 

is what I am telling you..... 
Martinez: 	Officer, it's nothing against her, it's nothing, if she doesn't tell me 

the truth, and I wanted to find the reaction, ok, yes, like a man, if 
you are a gentleman, and you are with a woman.....when a man 
has sexual relations with a woman... .you have to react when 
another rooster comes and takes the woman when she is with 
you... _he has to respond...react, has to „ ...what 	what 
...what is happening here, and I did it, but he did not react, what he 
did was run...then, I wasn't doing anything else there. 

Officer Chavez: 	You had a knife in your hands 	 
Martinez: 	I did not have anything ...... 
Officer Chavez: 	You had the knife in your hand, you had the knife in your 

hand 	 
Martinez: 	With the little blade that it had 
Officer Chavez: 	And you think that you can't hurt with that blade?...that you can't 

kill?... 
Martinez: 	He is double my size 
Officer Chavez: 	You think that a blade can't kill someone? 
Martinez: 	He had an ice box in his hands.....couldn't he use it as a shield? 
Officer Chavez: 	When he left running he thought that you were pointing a gun at 

him... 
Martinez: 	I will never carry a gun.... 
Officer Chavez: 	But how is he going to know? He doesn't even know you..... 
Martinez: 	Then he should investigate a woman's first fall.... 
Officer Chavez: 	When a person has a pair of guns and you the little knife, from a 

distance, what is he going to think? eh....that you have a gun 	 
Martinez: 

	

	I won't, I won't speak anything else, now I am going to pay for 
that, I don't know.....how the case is going to affect me...I don't 
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Martinez: 	If she would already be open mouthed, dying and she would tell 
her son, son go find your uncle Freddy...I want to speak to 
him.. .would you go? Or you wouldn't go? one... .the heart... 

Officer Chavez: 	Well 	 
(Silence) 

Officer Chavez: 	Well, is there something that you want me to tell Bianca....Umm? 
Martinez: 	Only...that I love her to death and that I don't have anything 

against her 	that I don't like that lately... ..she has only 
distanced herself from us the family that has taken care of 
her and protected her for a long time.. .and has dedicated herself to 
other families with a short time .1 don't know 

Officer Chavez: 	And what do you want to say about what happened today? 
Martinez: 	That it wasn't....that it wasn't... that everything that went on today 

wasn't against her that I am sorry and to forgive me....I 
showed it to her....returning her keys to the car, that she was 
driving It is not harm what I want to do.......but, always with 
her...first 	 

Officer Chavez: 	(Illegible).. .until you passed Logandale....fi -om  there to  
Etndale• 	- - - — 

Martinez: 	----For her to forgive, to forgive..., what we did in the back seat, it 
happened without it being my intention...but....I don't know, I 
don't know something in me made me take, forgive me for - 
that... but.... 

Officer Chavez: 	When you finished the sex.....you came in her, did you ejaculate in 
her? 

Martinez: 	Yes 
Officer Chavez: 	Why did you do it? 
Martinez: 	Because I have always done it 	I have done it all my life... .in 16 

years 
Officer Chavez: 	It seems like it upset her.....that.... 
Martinez: 	Well, I have done it all my life 	I can't do it outside, when I 

haven't done it 	if she gets upset...1 am speaking with the 
truth.. .1 don't lie...I speak with the truth.......if she already got 
upset....then....it's that there is another person present there 

Officer Chavez: 	Urn hum... yes...ok... 	- --- 
Martinez: 	Then, with what you are telling me...illegible...you're giving 

me... .you're giving me the information that I needed.. .that tells 
me that they are a couple 	I am going to tell my 
brother 	(noise).....that no more money that way...that if he 
wants to buy something for his son....buy it 	but not a lot of 
money that way 	because it's not fair, ...it has already been, how 
long 	around three years...that I have been following the trail 
on this situation 	three years 	and I never loosened my money 
bags.....that 300 and 400 dollars a week to her for.....for the 
bills...because I know that she is.....and now, also her jobs or 
everything that she ever owned 	me....because this person is 
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know how much jail I am going to get for this, and that's it...I 
don't know how long... now I could loose the trailer again, I will 
return to the streets....but it doesn't matter....now without 
worrying about them... .because even if she's been there I have 
paid her bills.., her rent, her insurance payment, her car 
payment....even when she was living with this person... but they 
can't continue saying 	I can't be their clown 	 

Officer Chavez: 	No. ..they can't 	and you already loved too much... .it's too 
much... it's enough of the anger that you felt....of all anger.... 

Martinez: 	It all stops there 
Officer Chavez: 	It's enough of anger.....you can't consider what was given 	 
Martinez: 	That's enough...(illegible),I paid for both, that's it... I.... my 

brother 	my nephew... .we are going forward... we're not going 
to continue being stuck....that's it, no more... enough with the 
pride of being a man 	that's it no more 

Officer Chavez: 	But, look at what you did 	you lost your brother.....your 
brother doesn't want to see you anymore 

Martinez: 	My brother? 	until they die 
Officer Chavez: 	He does not want to see you 
Officer Chavez: 	You lost your nephew.. .then, you lost Bianca...you lost Bianca's 

friendship._ _everything was lost 	 
Martinez: 	Nothing has been lost.....nothing.....I haven't lost my brother, 

David, or my nephew Franklin, nor Bianca, have I lost, because 
what I have cultivated in them all my life, has been pure 
love....pure...for them, nothing against, if I have done this, they 
know that I am very intelligent.., even though I have thoroughly 
analyzed to come to this conclusion, to figure out this 
puzzle... and it hasn't taken me one day....it has taken me many 
years.. .and the jail is going to serve me, also 	because I will be 
there in that cell, that one (laughing) will be analyzing 	or 
working in the kitchens....analyzing many things... .but officer 
....this, this is the last 	(illegible). 

Officer Chavez: 	I know, because she does not want to see you again, she never 
wants to see you again 

Martinez: 	She does not want to see me.. .but she's going to see me 	over 
there, in a hospital.. .where she's going to end up 	 

Officer Chavez: 	And why do you want to go see her? 
Martinez: 	Because she's sick....she has a very serious illness__ 
Officer Chavez: 	And, why are you going?  She doesn't love you, Why are you 

going?....Why are you punishing yourself? 	Why do you drive 
yourself crazy?  What do you want to prove? 

Martinez: 	No, no, no,....that is because there is affection 
Officer Chavez: 	No. She doesn't want to, love never lies while it's alive 	 
Martinez: 

	

	Ok, ok...but what if she asks me, because she feels guilty, in her 
conscience, would you go? or wouldn't you go? 

Officer Chavez: 	The truth.....you would be crazy if you do it 	 
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always there.. .no ...besides....all of the jewelry that she 
has... .because of me... besides the ones that are in the house... or 
the ones that have been pawned, or they are pawned 	all because 
of me.. .not because I sell drugs 	or illicit, dirty 
deals...no....because sweat runs down from my forehead ..and 
everything that she is.....that they would stay with someone that is 
a parasite.....and this person doesn't even pay their bills...her 
car 	this is what makes me feel sorry...when I got out of jail, 
they had evicted them.....and everything, everything I bought foe 
her„ I got her a big screen TV....with a sound system and 
everything...and they took everything...everything 	even the 
curtains and I said, take it...I am going to investigate the 
truth.. .What I want is to work for me, everything that they took I 
will have it back in four or five months 	work in peace, 
working very hard... and then know that this person is not going to 
appear on Friday and tell me that I have no money for 
insurance...or that I don't have money for gas 	or for rent....I 
can't work in peace with a person like that. ....like that, I don't 
want that person....she needs to disappear from my ....monetary 
affairs... .she needs to think that I don't exist......like she should 
think that I don't work...Ike that..... 

Officer Chavez: 	Yes, I understand....... 
Martinez: 	We finished it......(Laughter) slowly 	 
Officer Chavez: 	Ok, I'll only go to the tape 	the time right now is 

19:38 	19:38....Ahhhhhhhh! 
Martinez: 	Can you take me to the bathroom? 
Officer Chavez: 	Uh nmunnumn, all right 	 

END 
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STATE OF NEVADA) 
) SS. 

COUNTY OF CLARK) 

NOT AIRY PUBLIC 
STATE OF NEVADA 

Date Appointmer: Exp: October 15, 2007 
Certificate No: 03-84761-1 

AFFIDAVIT OF ROSE MARIE FERNANDEZ 

I, Rose Made Fernandez, duly sworn, depose and say: 

1. That I am a citizen of the United States. 

2. That I am a resident of Las Vegas, County of Clark, State of Nevada and have 
been so since 1993. 

3. That I am a certified court interpreter with the Eighth Judicial District Court 
after having passed a written and oral exam with said entity. That I have 
interpreted in Municipal, Justice, District and Federal Courts as well as State 
Agencies and private attorneys. Additionally I have experience translating in 
Depositions, Arbitrations, trials, conventions as well as written documents. 

4. That I have translated from Spanish into English the attached Transcription of 
interview for the MARTINEZ CASE. 

5. This translation is true and correct to the best of my knowledge and belief 

Dated at Las Vegas, Nevada this 18 th  day of January, 2007. 

'ertified Court Interpreter 
OSe man ernandez 

Signed and sworn to before me, a Notary Public, this 18 th  day of January, 2007 

Notary Public an or said`Cormfy and State 
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THE SEALED MINUTES 
PORTION OF THIS CASE 
WILL FOLLOW VIA. U.S. 

MAIL WITH THE 
CONFIDENTIAL PRE- 

SENTENCE 
INVESTIGATION 

REPORT. 



06C226586 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES November 09, 2009 

06C226586 The State of Nevada  vs Freddy Martinez 

November 09, 2009 9:00 AM 	Motion 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DEFT'S PRO PER 
MTN TO MAKE 
ADDITIONAL 
FUNDS Court Clerk: 
Linda Skinner 
Reporter/Recorder: 
Maureen Schorn 
Heard By: Donald 
Mosley 

COURTROOM: 

PARTIES 
PRESENT: Chen, Alexander G. 

Frierson, Jason M. 
Public Defender 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Court noted Defendant is in prison and not present today, that he gives no specifics and the time 
has passed for a Writ of Habeas Corpus. As the circumstances do not warrant, COURT ORDERED, 
Pro Per Motion DENIED. 
NDC 

PRINT DATE: 01/25/2011 	 Page 19 of 24 	Minutes Date: 	September 29, 2006 



The State of Nevada vs Freddy Martinez 

9:00 AM 	Motion 

06C226586 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES April 14, 2010 

COURTROOM: 

06C226586 

April 14, 2010 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DEFT'S PRO PER 
MTN FOR APPT OF 
CNSL/023 Relief 
Clerk: Roshonda 
Mayfield 
Reporter/Recorder: 
Maureen Schorn 
Heard By: Donald 
Mosley 

PARTIES 
PRESENT: 	Carroll, Thomas M. 	Attorney 

JOURNAL ENTRIES 

- Court advised, this is a pro per motion where the Deft. is requesting to have counsel appointed. 
Upon review it appears the writ is time barred and there is no need for appointment of counsel. 
Therefore, COURT ORDERED, motion DENIED. 
NDC 

PRINT DATE: 01/25/2011 Page 20 of 24 	Minutes Date: 	September 29, 2006 



The State of Nevada vs Freddy Martinez 

9:00 AM 	Motion to Vacate 

06C226586 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES May 05, 2010 

06C226586 

May 05, 2010 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DEFT'S PRO PER 
MOTION TO 
VACATE A 
J.O.C.124 Court 
Clerk: Linda Skinner 
Reporter/Recorder: 
Marcia Leonard 
Heard By: Donald 
Mosley 

COURTROOM: 

PARTIES 
PRESENT: 	Morton, Carrie A. 	Attorney 

JOURNAL ENTRIES 

- Court noted Defendant is in prison and not present today. He went to trial in front of Judge Bell in 
2007 and was found not guilty on Count 4 and incorrectly thinks all the counts should be stricken. 
Court stated this is the wrong vehicle, that he should have filed a Writ of Habeas Corpus, however, to 
file one now would be time barred as the Judgment of Conviction was signed in 2007. COURT 
ORDERED, Pro Per Motion DENIED. 
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The State of Nevada vs Freddy Martinez 

9:00 AM 	Motion 

06C226586 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 May 26, 2010 

COURTROOM: 

06C226586 

May 26, 2010 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DEFT'S PRO PER 
MTN FOR AN 
EVIDENTIARY 
HEARING/26 Court 
Clerk: Linda Skinner 
Reporter/Recorder: 
Maureen Schorn 
Heard By: Donald 
Mosley 

PARTIES 
PRESENT: 	Turner, Robert B. 	Attorney 

JOURNAL ENTRIES 

- Court advised Defendant is in prison and not present today, that he is asking for an Evidentiary 
Hearing to decide the writ, however, this motion is premature. Court advised the Writ is set for 7/14 
and on that date it will be decided if an Evidentiary Hearing is necessary and if one is, it will be set 
and Defendant will be transported for it. COURT ORDERED, matter OFF CALENDAR as it is 
premature. 
NDC 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

06C226586 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES uly 14, 2010 

06C226586 The State of Nevada vs Freddy Martinez 

July 14, 2010 	9:00 AM 	Petition for Writ of Habeas 
Corpus  

PTN FOR WRIT OF 
HABEAS CORPUS 
Court Clerk: Linda 
Skinner 
Reporter/Recorder: 
Maureen Schom 
Heard By: Donald 
Mosley 

PARTIES 
PRESENT: 	Schifalacqua, Barbara Attorney 

JOURNAL ENTRIES 

- Court advised Defendant is in prison and not present today, that the Judgment of Conviction was 
filed on 6/3/08 and this Petition was filed on 4/30/10. Court stated it is extremely untimely with no 
good cause given. As this Court lacks jurisdiction, COURT ORDERED, DENIED. 
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06C226586 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 August 09, 2010 

06C226586 The State  of Nevada vs Freddy Martinez 

August 09, 2010 	9:00 AM 	Motion for Appointment of Pro Per's Motion for 
Attorney 	 Appointment of 

Counsel 

COURTROOM: RJC Courtroom 12B HEARD BY: Mosley, Donald 

COURT CLERK: Linda Skinner; Karina Kennedy 

RECORDER: 

REPORTER: Maureen Schorn 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- The Court NOTED it was not sure what the Deft is asking for and there is no cause therefore, 
COURT ORDERED, Motion DENIED based on the merits this could be duplicative. 
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THE CONFIDENTIAL PRE- 
SENTENCE 

INVESTIGATION REPORT 
WILL FOLLOW VIA U.S. 

MAIL 



ST 

CLARK COUNTY COURTS 
EIGHTH JUDICIAL DISTRICT COURT 

CLERK OF THE COURT 

REGIONAL JUSTICE CENTER 

200 LEWIS AVENUE 

LAS VEGAS, NEVADA 89155 

(702) 671-4528 

Steven D. Grierson 
Clerk of the Court 

January 25, 2011 

Tracie Lindeman 
Clerk of the Supreme Court 
201 South Carson Street, Suite 201 
Carson City, Nevada 89701-4702 

RE: STATE OF NEVADA VS. FREDDY MARTINEZ 
S.C. CASE: 57197 
D.C. CASE: 06C226586 

Dear Ms. Lindeman: 

Pursuant to the Supreme Court order dated December 8, 2010, enclosed please find a copy of the sealed 
Minutes and Pre-Sentence Investigation Report for the above case submitted January 25, 2011 via the 
Supreme Court submission process. 

Sincerely, 

D. GRIERSON, CLERK OF THE COURT 

ffius 
Marie Kramer, Deputy elerk 



Certification of Copy and 
Transmittal of Record 

State of Nevada 

County of Clark 

Pursuant to the Supreme Court order dated December 8, 2010, I, Steven D. Grierson, the Clerk of the 
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the 
foregoing is a true, full and correct copy of the complete trial court record for the above referenced case. 
The record comprises of three volumes with pages numbered 1 through 623. 

STATE OF NEVADA 	 ) 
) 

Plaintiff(s), 	 ) Case No: 06C226586 
) Dept No: XIV 

vs. 	 ) 
) 

FREDDY MARTINEZ 	 ) 

Defendant(s), 	 ) 
) 
) 
) 
) 
) 

now on file and of record in this office. 

IN WITNESS THEREOF, I have hereunto 
Set my hand and Affixed the seal of the 
Court at my office, Las Vegas, Nevada 
This 25 day of January 2011. 

Steven D. Grierson, Clerk of the Court 

Marie kri:mer,7Deputy Clerk 

SS: 
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Electronically Filed
Jan 25 2011 02:03 p.m.
Tracie K. Lindeman
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