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IN THE ELGHTH JUDIClAlL DISTRICI COURT QF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF CLARK.

THE STATE OF NEVADA,

Plaintiff,

Vs INDICTMENT
ROBBERY (Feleony NRS 200.380);
MURDER (Felony NRS 200.010,
)200.030); and USE OF A DEADLY
YWEAPON IN COMMISSION OF A
Defendant . ;CRIME (Felony NRS 193.165)

SAMUEL HOWARD aka Keith,

—

STATE OF NEVADA )
s Y ss:
COUNTY GF CLARK )

The Defendant _above named_ SAMUEL HOWARD' aka Keith

is _Accused by the Clark County Grand Jury of the crime of

ROBEERY (Felonv NRS 200,380); MURDER (Felony MRS 200.010, 200.030): and

committed at and within the County of Clark, State of Nevada, ot
between March 26, 1980 and March 27, 1980,

nxxxzhmmkxxhxxxxxxxxdxxxafxxxxxxxxxxxxxxxxxxxxxxxxxxiixxxxx as

fallows:

COUNT I - Robbery and Use of a Deadly Weapon in Commission of a
Crime ’

did, on or about March 26, 1980, then and there wilfully,
unlawfully and feloniously take personal property from the
person of KEITH M. KINSEY, or in his preéence, by means of
force or violence or fear of injury to, and without the consent
and against the will of the said KEITH M. XINSEY, to-wit:

a Motorola 2-channel radio belonging to SEARS, ROEBUCK & COMPANY,

3450 South Maryland Parkway, Las Vegas, Clark County,
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Nevada, being in the rightful possession of KEITH M. KINSEY,
and a wallet and contents belonging tolKEITH M. KINSEY, Defen-
dant using a aeadly weapon to-wit: a firearm, during the
commission of said crime.
COUNT II - Robbery and Use of a Deadly Weapon in Commission
of a Crime

did, on or about March 27, 1980, then and there
wilfully, unlawfully and feloniously take personal preperty
belonging to GEORGE STEVEN MONAINAN, to-wit: wallet and con-
tents, from the person of GEORGE STEVEN MORAHAM, or in his
presence, by means of force or violence or fear of injury
to, and without the consent and against the will of the said
GEORGE STEVEN MONAHAN, said Defendant using a deadly weapon,
to-wi;: a firearm, during the commission of said crime.
COUNT III ~ Murder and Use of a Deadly Weapon.in Commission

of a Crime

did, on or about March 27, 1980, then and there,

without authority of law and with malice aforethought,

wilfully and feloniously kill GEORGE STEVEN MONAHAN, a human

- being, by shooting ét and into the body of the said GEORGE

STEVEN MOMAHAN with use of a deadly weapon, to-wit: a
firearm.
DATED this 20th day of May, 198l.

ROBERT J. MILLER
DISTRICT ATTORNEY

st ]

ND D. JEFFE
Ch1 f Deputv

ENDORSEMENT: A True Bill

N .

_-".jl__,{/‘,- P Jﬁ:’”}(rég

VALEME: SCOELE, Deputy Foreman
Clark County Grand Jury, Panel A

T T e e
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Witnesses examined before the Grand Jury:

Dwana Thomas

Dr. Green

Mary Lou Monahan
William Ursick
A. Leavitt

R. Good

Dwight Hooker
Garv HMorrow

K. Kinsey

D. Connell

Robert Slater

‘#William Block

Roy Campos

M. Moser

80G0127/cs

LVMPD DR# 80-36306,
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5 Ll
6 IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 : IN AND FOR THE COUNTY OF CLARK ‘
. .
8% THE STATE OF NEVADA, )

)
n PLAINTIFF, g
11 4| vs. )

)
12 (| SAMUAL HOWARD aka KEITH }

)
13 DEF<NDANT. )

)
14
15 REPORTER“S TRANSCRIPT OF
16 ARRATGNMENT. CDONTIRUED
17
18 BEFORE THE HONORABLE JOHN F. MENDOZA, DISTRICT JUDGE
19
2 TUESDAY, NOVEMBER 30, 1982, 9:00 A.M.
21

APPEARANCES:
22
FOR THE STATE: MIKE AMADOR, ESQUIRE
23 DEPUTY DISTRICT ATTORNEY
CLARK COUNTY COURTHOUSE
2 : -LAS VEGAS, NEVADA 89101
% FOR THE DEFENDANT: TERRENCE M. JACKSON, ESQUIRE
) MICHAEL L. .PETERS, ESQUIRE
25 DEPUTY PUBLIC DEFENDERS
309 SOUTH THIRD STREET
'y LAS VEGAS, NEVADA 89101
28
20
30
A REFORTED BY: RENEE SILVAGGIO, C.S.R. NO. 122
az
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o 1 LAS VEGAS, NEVADA, TUESDAY, NOVEMBER 30, 1982, 9:00 A.M.

LW

("':" . 2 & % » % 4 =
3 THE COURT: STATE VS. HOWARD, also known as KEITH.
4 Counsel, this is on for confirmation of counsel.
5 - MR. JACKSON: Your Honor, I would like to make some

6 reprepentations to the Court. Mr. Howard qualifies financlally.
7 The-;gpfeaehtations I would like to make deal with my relationship
8 to the victim. He was my dentist for fifteen years. My parents
¢!l both knew Dr. Monahan well:, I don't know.if that presents a

10 conflict. I will pot take the case, but as the team leader on

11 the team who often supervises some of the other attorneys - -

12 THE COURT: Well, just don't supervise on this one,
13 sir.
14 MR. JACKSON: All.right.-~I Just wanted.to put that .-

151l on the record. I will have nothing to do with the case because
16 of my personal connection with the victim. 3
17 THE COURT: All right. That will be the order. And
18 if you do, the attorney and yourself will both be held in contempt.
19 MR. JACKSON: I understand that, your Honor.

20 THE COURT: All right. S0 there is no question a2
21 far as the defendant's rights are concerned in this matter.

22 MR. JACKSON: I would like to put on the record I've
23 done nothing on the case as of now. I haven’t looked at the
24 || file except to see the name of the viectim. :
25 ", THE COURT: All right. Counsel, you will be handling
26 the éaée: is that correct?

27 MR. PETERS: Yes, your Honor. I would request one

28 weeks continuance to confirm with oy client before we go forward| @
29 since I was Just assigned the case and haven't had a chance to :
30 confer,

3 THE COURT: Mr. Howard, do you have any objection to

32 that?

-g-

- s
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EE 1 THE DEFENDANT: I didn't hear you. g
2 THE COURT: Do you have any objection to continuing i
3 for a week to give your attorney an opportunity to look at K
4 the case. E
5 THE DEFENDANT: Yes, your Honor, I object. I would %
6| rather have a fast and a speedy trial, plus the fact the case ;
7 is nearly three years old, and I'm presently doing time in ;
8|| California. I would like to éet on with it. I'm quite sure the ?
L4 Peopie-are ready. ;
10 THE COURT: All right. Let's proceed wlth your ;
11 || arraignment, sir. ;
12 THE DEFENDANT: Also, your Honor, I have a couple §
I3 requesta. z
L] THE COURT: Excuse me, We will proceed with the é
15 arraignment. You can talk to your attorney and make them ‘g
16|l through him. ‘ 3
17 THE DEFENDANT: COkay. ;'"
18 THE COURT: Do you have a copy of the indictment? §
18 MR. PETERS: Yes, your Honor, I have & copy. :
20 THE COUAT: Stand up, Mr. Howard. i
2 For the record, what is your true name, sir? i
2 THE DEFENDANT: Excuse me? ;
2 THE COURT: What is your true name? %
b : THE DEFENDANT: Samuel Howeard and Keith. ‘
% ' THE COURT: Mr. Howard, excuse me just one moment. i
26 || I'm.taking = look at the file, 2
g Mr. Howard, have you read a copy of the informatign -

28 or indictment in this case charging you with ROBBERY, MURDER and

2 bt Ve D

20 || USE OF A DEADLY WEAPON IN COMMISSION OF A CRIME?

- dple

a0 THE DEFENDANT: Yes, your Homer, but I don't understand

3 || 1t. How many charges is pending against me here?

|
!
o e

32 THE COURT: Have you read it, sir?

-3
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o 1 THE DEFENDANT: Have I read it? ,
et !
2 THE COURT: Yes. 3
»
3 THE DEFENDANT: 1 read a number of them. :
4 THE COURT: Are you ready to enter a plea at this i

5 time, sir?
[ TEE DEFENDANT: Hot Guilty.

1 -« THE COURT: To the indictment which charges you with

g

8 ROBBERY ‘and MURDER and the USE OF A DEADLY WEAPON, wherein it

g alleges that in Clark County between March 26TH and March 27, ;
10 1980, you did commit the crime of ROBBERY and the USE OF A 2
1 DEADLY WEAPON.IN THE COMMISSIOX of said crime, in that you did i
12 then and there take property from Keith Kinsey against the will ;
13 of the said Keith Kinsey, to-wit: a Hotorola two-channel radio E
14 belonging to Sears, Roebuck and Company, being in hias possession é
15 by the use of a deadly weapon; how do you plead, guilty or not ;
16 guilty? é
17 THE DEFENDANT: I just said not guilty, your Honor. %
18 I plead not guilty. ?
19 THE COURT: Just listen to me sir. We have to go i
20 through each one of these charges. E
2 THE DEFENDANT: Okay.
22 THE COURT: Count II,. ROBBERY and the USE OF A g
23 DEADLY WEAPOK IN THE COMMISSION QF A CRIME, on or about the !
.24 27th day of March, 1980, you did then and there willfully and g
25 unlaﬁrully and felonioualy take personal property belonging to i
26 George Steven Monahan, to-wit: a wallet and contents from the i
27 said George Steven Mgnahan, or in his preaence, by the.use of %

{

28 force, fear of injury to, and without the consant and against

29 the will of the said George Steven Menahan with the use of a

PSRy RS

30 deadly weapon; how do you plead, guilty or not guilty?

-

31 THE DEFENDANT: Not guilty.
32 THE CDURT: In Count III, MURDER and the USE OF A
wlie

ST
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DEADLY WEAPON; how do you plead,guilty -or not gullty?

THE DEFENDANT: Kot Guilty.

THE COURT: 1In Count III, MURDER and the USE OF A
DEADLY WEAPON IN THE COMMISSION OF A CRIME, which alleges that
you did at or ahout Mareh 2T, 1980, then and there, without
authority of law, apd with malice aforethought, willfully and
reloniously kill George Steven Honahan, a human being, by
shooting at and into the body of the sald Gecrge Monahan with
the ugé of a deadly weapon, to-wit: a firearm; how do you
plead, gullty or not guilty?

THE DEFENDANT: Not gullty.

THE COURT: All right. Give me a trial date, please.

THE CLERK: January tenth.

THEE COURT: The tenth of January.

THE CLERK: That's when we did have the Callier set
that we cleared,

THE COURT: That was continued over, alsc. All right
January tenth at the hour of 10:00 a.m. Calender call will be -

THE CLERK: January sixth.

THE COURT: ~- January sixth at the hour of 9:00 a.m.

MR. PETERS: Your Honor, do you have & copy of the
Grand Jury transcript in the file?

) THE COURT: There is & defendant's copy here, Counsel.

At fhia tipe I hand you a copy of that defendant's copy.
“:_ MR. PETERS: Thank you, your Honor.

:: 1 would alsc reguest that the Court grant a
slight sxtension on the time for filing m writ in this matter
as I have just received the Grand Jury transeript. 1 would
request that you compute the 21 days to run or to start today.

THE COURT: Well, Counsel, if you can do it in &
shorter period of time than the 21 days in order to meest the

defendant's request for speedy trial, whiech 1 think he's

-5-
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T entitled to have, ] have no problem with that, N

2 MR. PETERS: Fine. '

3 THE COURT: I will grant you 2ll the time you need ;

4 as long &8 it's within the time frame that we can go to trial i

5 on January tenth. i

6 MR. PETERS: Just -- Okay. Thank you, your Honor. E

¥

7 MR. AMADOR: In case there is a problem, your Honor, i

8 the statute alsc requires in the filing of any Writ of Hebeas :

8il Corpus that they waive the speedy triel defection. !

10 THE COURT: All right. Counsel, the matter is :

1 continued until that time. If you need additional time, Counselj ;

12 come forward. But I would urge you to get it done within that 3

T

Y period of time in view of your client’s disposition. '

1 MR. PETERS: Yes, your Honor. i

15 ( END OF PROCEEDINGS.) 1

16 H

17 :

18 ATTEST: FULL, TRUE AND ACCURATE TRARSCRIPT OF THE PRGCEEDINGS. }

t

19 ;

i

H

2 )

21 :

£

f

@ !

2 i

2‘ - - -

5

25 }

26 ]

27

25 a

29 ‘

i

0 3

3 :

32 '

-
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MORGAN D. HARRIS
_MEMORANDUM | .

Public Defender

i
= STEPHEN L. HUFFAKER
x OFFCE OF THE PUBLIC DEFENDER kssistant Public Defender
et
M
]
BTO: . - MIKE PETERS
jur)
LAFROM: ALLEN WILMETH
" SUBJECT: SAMUEL HOWARD - MURDER WITH USE OF A DEADLY WEAPON
DATE: DECEMBER 21, 1982 .

In response to your request, I submit the following:
- e e N
On December 1, 1982 at 1:40 P.M. I spoke with.Mary Caruther at California

Medical Facilities at 707/448-6841 and she pulled the medical flle on Howard.

She stated the records indicate that Howard is there as a priscner, is
under psychiatric treatment, had been under lots of care and attention, is
dlagnosed as hav1ng psychic in remission, with a p0551b111ty of developing
sericus problems in the future.

ce -Allen Wilmeth
bs . . ) . y

AA000010
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CASE NO. (53867

Fibou

DEPARTMENT NG, - ¥

DOCKET H '
fr 6 B uaki'B3
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| 3 \

BY.D]UHL&L'L

IN THE EIGHTH JUDICTAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK
THE STATE OF NEVADA,
PLAINTIFF,
VS.

SAMUE( HOWARD AKA
KEITH,

DEFENDANT.

L R A LS SN S

REPORTER'S TRANSCRIPT
OF
DEFENDANT 'S MOTION
BEFORE THE HONORABLE JOHW F. MENDOZA, OISTRICT JUDGE

TUESDAY, DECEMBER 28, 1982, 9:00 A.M.

APPEARANCES !

FOR THE STATE: DANIEL SEATON, ESQUIRE
DEPUTY DISTRILT ATTORKEY
CLARK COUNTY COURTHOUSE
-LAS VEGAS, MEVADA 89101

FOR THE DEFENDANT: MICHAEL PETERS, ESQUIRE
DEPUTY PUBLIC DEFENDER
309 SOUTH THIRD STREET
LAS VEGAS, NEVADA 89101

REPORTED BY: RENEE SILVYAGGIO, C.S.R. NO.‘122
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LAS VEGAS, NEVADA, TUESDAY, DECEMBER 28, 1982, 9:00 A.M.

Ar ms ma wa oma s we
o4 e B E R owr o

THE COURT: STATE VERSUS HOWARD, ALSO
KNOWN AS KEITH.
COUNSEL, I BELIEVE THIS 1§ THE

DEFENDANT'S MOTION.

MR. PETERS:! YOUR HONOR, THIS MORNING WE
JUST RECEIVED AN ANSWER FROM THE STATE. | WOULD REQUEST THAT
WE CONTINUE THIS PART OF TODAY'S HEARING UNTIL THURSDAY SO
THAT I WOULD HAVE A CHANCE TO RESPOND IF NECESSARY.

THE COURT: ANY OBJECTIOM FROM THE STATE?

MR. SEATON: NO. 1 THINK NOT, YOUR HONOR,
AS LONG AS THE MATTER CAN BE HEARD AND DECIDED UPON A5 SOON
AS POSSIBLE SO THAT WE DO NOT TAKE A CHANCE ON EXTENDING THE
TRIAL DATE.

THE COURT: ALL RIGHT. THE TRTIAL DATE 15
SET FOR THE 10TH; ISNM'T IT2

DEFENDANT HOWARD: YOUR HONOR, MAY I BE
HEARD?

M. PETERS: YES, YOUR HOMOR. THE DEFENDANT
AT THIS TIME *'QULD LIKE TD MAKE A MOTION.

THE COURT: YES.

DEFENDANT HOWARD: YES. FOR THE MATTER OF
RECORD, 1 HAVE A MOTION HERE FOR SUBSTITUTION AND REMOVE
THE ATTORMEY OF MICHAEL PETERS.

v
THE COURT: WELL, YOU CAN RAISE IT ON

THURSDAY MORNING, SIR. ’

DEFENDANT HOWARD: THURSDAY, THANK YOU.

MR, SEATON: YOUR HONOR, PRIOR TO THAT TIME
MIGHT THE STATE S8E SERVED WITH A COPY OF THAT MOTION?

THE COURT: 1IF YOU HAVE A COPY OF IT,
COUNSEL, SECURE A COPY OF IT SO THE STATE CAN HAVE A COPY.

-2~
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MR. SEATON: THANK YOU, YOUR HOMNOR,
THE COURT: THESE MATTERS ARE CONTINUED
UNTIL THURSDAY AT 1HE HOUR OF 9:00 A.M,  THAT'S ALL.

{ END OF PROCEEDINGS.)

Avadd)

ATTEST: FuULL, ‘LI'RUE AND ACCURATE TRANSCRIPT OF THE PROCEEDINGS.
‘1
i

RENEE SILVAGGIO, C.{J&. NO. 122

\

CERTIFIED CGPY
Tha dacumant. joywhich this cactificata is at
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CASE NO. €53867 fa 3 843183
DEPARTMENT KO, V ’

'
DOCKET H .. ﬂlléi:

i d

IN THE EI&GHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK '

THE STATE OF NEVADA,
PLAINTIFF,
Vs,

SAMUEL HOWARD AKA
KEITH,

DEFENDANT.

A e AL W WS S N L W S

REPORTER'S TRANSLRIPT OF

DEFEMDANT'S MOTION FOR SUBSTITUTION OF
ATTORMEY; MOTION FOR APPOINTMENT DF PSYCHIATRIST

BEFORE THE HONORABLE JOHN F, MENDOZA, DISTRICT JUDGE

THURSDAY, DECEMBER 30, 1982, 9:00 A.H.

APPEARAMNCES:

FOR THE STATE: DANYEL SEATON, ESQUIRE
MELVIN HARMON, ESQUIRE
DEPUTY DISTRICT ATTORNEYS
CLARK COUNTY COURTHOUSE .
LAS VEGAS, NEVADA 8£9101

FOR THE DEFENDANT: ~ MICHAEL PETERS, ESQUIRE
MARCUS COOPER, ESQUIRE
DEPUTY PUBLIC DEFENDERS
309 SOUTH THIRD STREET
LAS VEGAS, NEVADA 89101

REPORTED 8Y: ' RENEE STLVAGGIO, C.S.R. NO. 122

-1-

AA000018



SPIg1dd-PdEMORS

10
11
12
13
i
15
16
17
18
19
20

21

23

25
26

27

29

30
3

2

LAS VEGAS, NEVADA, THURSDAY, DECEMBER 30, 1982, §:00 A.M.

T R T Y B ST
ELIE TR LA -

THE COURT: STATE VERSUS HOWARD ALSO KNORN
AS KETTH.

MR. PETERS: YES, YOUR HONOR.

THE COURT: YOQU MAY PROCEED, COUNSEL,

MR. PETERS: YOUR HONOR, 1 THINK POSSIBLY
THE BEST ORDER IM WHICH TQ TAKE THIS IS TO HEAR THE DEFENDANT'S
MOTION FOR SUBSTITUTION OF ATTORNEY, BECAUSE [- THINK THE OTHER
MOTION, THE HEARTNG OF THOSE MOTIONS, WOULD BE AFFECTED AS TO
THE DECISION ON THAT MATTER,

THE COURT: COUNSEL, IN VIEW OF THE STATE OF
THE CALENDAR THIS MORNING, I AM GOING TO CONTINUE THIS UNTIL
THIS AFTERMOON.

' MR. PETERS: THAT'S.FINE, YOUR HONOR.

THE COURT: AND THAT WILL GIVE YOU MORE TIME
AND WE WON'T BE AS RUSHED, BECAUSE OF THE OTHER MATTERS THAT
WE HAVE TO TAKE CARE OF THIS MORNING,

MR. SEATON: IF YOU DON'T MIND, YQUR HONCR,
MIGHT | FILE IN OPEN COURT THE OPPOSITION TO THAT MOTION?

THE COURT: ALL RIGHT. COULD YOU ALSO GIVE
THE DEFENDANT A COPY OF 1T?

MR. SEATON: .1 WILL SO GIVE HIM ONE. .

“THE COURT: AND WE WILL CONTINUE THIS UNTIL
2:00 P.M, THIS AFTERNOON,

MR, PETERS: TWO O'CLOCK.

MR. SEATON: THAME YQU, YQUR HONOR.

THE COURT: THE MATTER IS CONTINUED UNTIL

THEN.
{WHEREUPON, A RECESS WAS HAD IN

THE PROCEEDINGS, AT THE CONCLU-

SION OF WHICH THE FOLLOWING WAS

HAD: )

AA000019
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LAS VEGAS, NEVADA, THURSDAY, DECEMBER 30, 1982, 2:00 P.M.

THE COURT: STATE VERSUS HOWAKD.
TH1S MATTER WAS CONTENUED THIG
MORNING. YOU MAY PROCEED, COUNSEL.
MR. PETERS: YES, YOUR HONOR.
AS 1 STATED TH1S MORNING, THERE
ARE SEVERAL MOTIONS BEFORE THE COURT; ONE OF THEM 15 TD.
RELEASE ME AS COUNSEL. SIQCE THIS 5 THE DEFENDANT'S MOTION,
| BELIEVE THAT THIS WOULD BE THE PROPER MOTION TO TAkE FIRST
S0 THAT WE CAN GET THI1S RESOLYED.
THE COURT: ALL RIGHf.
MR. HOWARD, YOU MAY STATE YOUR
REASON FOR HAVING YOUR ATTORNEY RELEASED.
DEFENDANT HOWARD: YES,YOUR HONOR.
I HAVE A MOTION HERE AVAILABLE 70
GI1VE YOU.
THE COURT: 15 THIS ANOTHER QNE?
DEFENDANT HOWARD: NO. THiS 15 THE
ORIGINAL ONE OF HAVING MY COUNSEL REMOVED.

THE COURT: ALL RIGHT. FROCEED. TELL ME

ABOUT IT.

DEFENDANT HOWARD: SHOULD 1 READ N{lOFF T0

1l

YOU OR WHAT?
o THE.COURT: NO. JUST TELL ME ABOUT IT.
OEFEMDANT HOWARD: WHY T WANT HIM REMOVED?
THE COURT: YES.

DEFENDANT HOWARD: YOUR HONOR, T THINK T
WOULD TAKE A LOT OF TIME IF I 60 INTO DETAIL. I'VYE GOT ABOUT
TEN, TWELVE DlFFEREﬁT REASONS HERE. AND NOw IF YOU WANT ME
TG PROCEED 1'LL BE MORE THAN GLADLY TD DO $0.

THE COURT: YOU JUST PROCEED WITH ONE, TWO,

-1
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THREE, FOUR, RIGHT ON DOWN THE LINE.
DEFENDANT HOWARD: OKAY, OKAY.
ONE, THE DEFENDANT -- EITHER THE
DEFENDANT WAS EKTRADITED FROM THE STATE OF CALIFORNIA --
THE COURT: 1 DON'T WANT YOU TO READ 1IT,
SIR. JUST TELL ME.
} DEFENDANT HOWARD: EXCUSE ME.
THE COURT: 1 DIDN'T WANT YOU TO READ IT.
JUST TELL ME ABOUT IT.
DEFENDANT HOWARD: TELL YOU AROUT IT?
THE COURT: YOU CAN SYNOPSIZE IT, SIR.
DEFENDANT HOWARD: OKAY, YQUR HONOR.
MR. PETERS HAVEN'T BEEN OUT TO SEE
ME IN THE COUNTY JAIL, AND HE WAS APPOINTED ON THE 22ND OF
NOVEMBER TO REFRESEMT ME. AND I'M FACING .- HE SAID, AND
A COUPLE OF OTHER ATTORNEYS SAID, 1 FACING THE DEATH PENALTY
S0, THEREFORE, 1 FEEL THAT MY CASE WARRANT TRUST, DILIGENCY —-
THE COURT: ALL RIGHT. YOQUR COMCLUSIONS
ARE -~
DEFENDANT HOWARD: YOUR HONOR, YOU -- YOU ~-
YOU MAKE ME LOOSE MY TRAIN OF THOUGHT. YOU TELL ME TO &O
INTO DETAIL AND I'M TRYING TO TELL YOU.
THE COURT: 1'M TRYING --
DEFENDANT HOWARD: NOT DISRESPECTING YOU'
NOW, -YOU ARE JUST TELLING ME TO GO INTO DETAIL.
THE COURT: I HOPE YOU'RE HOT.
WHAT 1'M TRYING TO DO 1S TO
CHANNEL YOQUR THOUGHTS BECAUSE YOU'RE SHOT-GUNNING THEM,
AND THAT'S WHAT I'M TRYING TO DO, CHAMNEL THEM DOWN TO WHERE
WE CAN BEGIN TO MAKE SOME SENSE OF WHAT YOU ARE SAYING,
FIRST OF ALL, YOU SAY THAT HE HASN'T

COME TO SEE YOU; 15 THAT CORRECT?

-
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DEFENDANT HOWARD: EXACTLY,

THE COURT: ALL RIGHT. LET'S TALK FACTS
AND NOT COMCLUSJIONS,

YOU WERE GETTING OFF ON ALL SORTS

OF FLOUNCY CONCLUSTONS. TELL ME ABOUT THE FACTS, JUST
EXACTLY WHAT HE DID OR DIDN'T DO.

DEFENDANT HOWARD: WELL, LIKE I SAID, HE
HADN'T COME TO SEE ME.

THE COURT: ALL RIGHT,

DEFENDANT HOWARD: S50, HE HADN'T GOT
ANYTHING --

THE COURT: ALL RIGHT. LET'S GET DOWN
TO THAT. HE DIDN'T COME TO SEE YOU FROM WHEN TO WHEN, SIR?

DEFENDANT HOWARD: FROM THE TIME HE'S BEEN
APPOINTED -~ TO -- TO WHEN HE WENT TO THE -- WELL,
YESTERDAY HE CAME OUT, OR WHENEVER HE WAS --

THE COURT: ALL RIGHT. YOU SAY HE WAS
APPOINTED NOVEMBER 20TH, AND HE HAS NOT SEEN YOU --

DEFENDANT HOWARD: OMN OR ABOUT THAT TIME,
YOUR HONOR.,

THE COURT: <¢CONTINUINGY ~- AND HE HAS
NOT SEEN YOU SINCE YESTERDAY?

DEFENDANT HOWARD: THE LAST TIME [ WAS °
IN COURT, 1 THINK IT-WAS TUESDAY, YES, TUESDAY,

THE COURT: SO THAT WOULD HAVE BEEN
DECEMBER 28TH; IS THAT CORRECT?

DEFENDANT HOWARD: YEAH,

THE COURT: ALL RIGHT, WHAT ELSE, SIR?

DEFENDANT HOWARD: THE VICTIM, MR.--
MR. MONAHAN, WAS DIRECTLY A FRIEND WITH THE PUBLIC DEFENDERS
HERE IN CLARK COUNTY. AND INITIALLY YOU APPOINTED ANOTHER
PUBLIC DEFENDER OFFICER TO REPRESENT ME AND HE WANTED OuUT

-5
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BECAUSE HE FIGURED =- HE FIGURED -- HE DIDN'T WANT TO
REPRESENT ME. HE THOUGHT THAT HE COULDN'T BECAUSE HE WAS
A PERSONAL FRIEND.

THE COURT: WHO WAS THAT NOwW?

DEFENDANT HOWARD: I DON'T REMEHBERlHIS
NAME; YOUR HONOR. THE ORIGINAL ATTORNEY THAT YOU APPOINTED
FROM “THE PUBLIC DEFENDER'S OFFICE.

. THE COURT: YES. THAT'S THE NAME I'M
TRYING TO GET.

DEFENDANT HOWARD: | DON'T KNOW, YOUR HONOR.
YOU SHOULD KNOW THAT. | DON'T KNOW THAT.

THE COURT: ALL RIGHT. WHAT ELSE?

DEFENDANT HOWARD: OKAY, DISCOVERY MATERIAL
1S VERY IMPORTANT THAT 1 HAVE A LOOK AT THAT TO HELP DEFEND
MYSELF, ASSIST MYSELF IN MY DEFENSE.

THE CQURT: WELL, WHAT DISCOVERY MATERIAL
ARE YOU TALKING ABOUT, SIR?

DEFENDANT HOWARD: IN THIS CASE, YOUR HONOR?

THE COURT: WELL, WHAT DISCOVERY MATERIAL?

DEFENDANT HOWARD: WHAT DISCOVERY?

THE COURT: YES.

DEFENDANT HOWARD: WHAT RELEVANT D1SCOVERY
THERE WOULD BE, YOUR HONOR, IN THIS CASE.

THE COURT: WELL, I DON'T KNOW. YOU TELL
ME. YOU ARE THE ONE THAT'S MAKING THE MOTION.

DEFENDANT HOWARD: WELL, YOUR HONOR, YOU
HAVE MORE EXPERTENCE THANW 1 DO, I'M NOT -~

THE COURT: TELL ME WHAT DISCOVERY MATERIAL
YOU THINK --

DEFENDANT HOWARD: IN SPECIFIC?

THE COURT: CCOMTINUINGY == THAT HE SHOULD
HAYE GOTTEN FQR YOU. THAT'S WHAI I'™M ASKING.
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DEFENDANT HDWARD: RELEYANT TO THE CHARGES
I'M CHARGED WITH, YOUR HONOR.
THE COURT: ALL RIGHT. LET'S MOVE ON,
DEFENDANT HOWARD: WHICH IS MURDER,
THE COURT: LET'S MOVE ON TO YOUR NEXT
ALLEGATION. WHAT'S THAT?
_ DEFENDANT HOWARD: OKAY. 1 MADE NUMEROUS
TELEPHONE CALLS TO HMIS OFFICE. HE MEVER RETURNED THEM. HE
PROMISED TO COME BY AND SEE ME AND HE NEVER CAME BACK TO SEE
ME.
THE COURT: ALL RIGHT. WHAT ELSE?
DEFENDANT HOWARD: THE BRIEF APPEARANCES
HE CAME BY TO SEE ME HE STATED THAT 1 KNEW THE PERSON THAT
ACTUALLY COMMITTED THIS CRIME. HE FELT THAT 1 DID IT, YOU
KNOW, THEREFORE I FIGURED THAT 1F HE -=- 1IF HE'S SAYING THIS
TO ME HOW 1 COULD BE -- 1 COULDN'T -- HOW 1 COULD BE
REPRESENTED ADEQUATELY.
THE COURT: ALL RIGHT. WHAT ELSE?
DEFENDANT HOWARD: THEREFORE, ESTABLISH
THE -- RECONCILE THE DIFFERENCES. 1 COULDN'T POSSIBLY TRUST
MR. PETERS OR ANYONE RELATED WITH THE PUBLIC DEFENDER'S OFFICE
HERE IN CLARK COUNTY,
THE COURT: ALL RIGHT. GO ON. .
DEFENDANT HOWARD: ANDTHERE'S NUMEROUS --
NUMEROUS PRE-TRIAL MOTIONS TO BE FILED ON MY BEHALF, SIR.
AND T'VE MENTIONED THEM TQO HIM AND HE NEVER CHECKED THEM QUT,
AND THAT'S IT.
THE CQURT: OKAY. SO IT LODKS TO ME LIKE
YOU'VE GOT S1X VARIOUS COMPLAINTS THEN THAT YOU HAVE AGAINST
THE PUBLIC DEFENDER. HOW, 1S IT AGAINST THE PUBLIC DEFENDER
OR 15 1T AGAINST MR. PETERS DR WHO ARE YOU BRINGING THESE

MOTIONS AGAINST?
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DEFENDANT HOWARD: EXCUSE ME?

THE COURT: WHO ARE YOU BRINGING THIS
MOTION AGAINST?

DEFENDANT HOWARD: NELL, MR. PETERS AND
THE PUBLIC DEFENDER'S OFFICE.

THE COURT: ALL RIGHT. YQU MAY BE SEATED,
SIR.

- DEFENDANT HOWARD: MR. PETERS =--: YOUR

HONOR, EXCUSE ME. MAY 1 FILE THIS MOTION ANYWAYS AS A MATTER

OF RECORD?
THE COURT: GIVE IT TO THE BAILIFF.
ALL RIGHT. PROCEED, MR. PETERS.
MR, PETERS: YOUR HONOR, THANK YOU.
YOUR HOMOR, I'M TRYING TO ADDRESS
THE PCOINT SPECIFICALLY. 1 MAY OVERLAP, BUT 1 THINK A BRIEF

HISTORY TO THIS WOULD BE APPROPRIATE.

OUR QOFFICE WAS FORMALLY APPOINTED
NOVEMBER 30TH. THE MORNING OF NOVEMBER 3I0TH IS WHEN [ WAS
FIRST INFORMED | WOULD BE HANDLING THIS CASE. THE FIRST TIME
I MET MR. HOWARD WAS IN COURT THAT MORNING.

I'M SURE YOUR HONOR DOESN'T RECALL,
BUT AT THAT TIME WHEN WE DID CONFIPM MY REQUEST TC A ONE WEEK'S
CONTINUANCE IN ORDER TO TALK TO MR. HOWARD AT THE TIME MR.‘
HOWARD WANTED TC GO AHEAD AND SET THE TRIAL DATE. THE
PURPOSE FOR ME WANTING A WEEK'S CONTINUANCE WAS SO THAT 1
COULD TALK TO HIM AND EXPLAIN TO HIM MY TRIAL SCHEDGLE SO
THAT WE COULD TRY TO ACCOMODATE ONE ANOTHER SO THAT I {OULD
DO THE INVESTIGATION WORK THAT WAS NEEDED, HOWEVER, AT THE
TIME THE TRIAL DATE WAS SET.

FOLLOWING NOVEMBER 30TH 1 SAW HIM
SEVERAL DAYS LATER. I'M NCT SURE OF THE EXACT DATE, YOUR
HONOR, BUT 1T WAS WITHIN FIVE DAYS. THE REASON WHY 1 CAN

-8-
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SAY THAT IS THAT T TOLD MR. HOWARD THAT UPON RECEIVIMG THE
DISCOVERY I WQULD COME OVER TO TALK TO HIM. AT THAT TIME
AL WILMETH, -FROH MY OFFICE, AND MYSELF WENT OVER THERE AND
BRIEFLY TALKED TO HIM ABOUT THE CASE.
THE COURT: WHEN WAS THAT, SIR?
MR. PETERS: WITHIN FIVE DAYS, YOUR
HONOR, I TRIED TO NARROW 1T DOWN, BUT IT WAS WITHIN FIVE
DAYS. )
THE COURT: THAT’S WITHIN FI_\"E DAYS OF THE
30TH?
MR. PETERS: OF THE 30TH.
AT THAT TIME 1 EXPLAINED TO HIM THAT
] HAD A CAPITAL MURDER CASE THAT WAS DUE TO START WITHIN TwO
WEEKS, WHICH DID TAKE PLACE STARTING THE 13TH AND A VERDICT
WAS RENDERED DECEMBER 24TH. DURING THAT TIME I SPENT FULL
TIME ON THAT CASE TRYING TO PREPARE FOR IT. DURING THAT
TIME, YOUR HONOQR, I DID NOT EXCEPT FOR THE .PSYCH]ATRIC MOT 10N
THAT HAS BEEN FILED, 1 WAS NOT AVAILABLE TO WORK ON THE CASE.
OURING THAT TIME | WAS NOT ABLE TO VISIT MR, HOWARD.
AS FOR ANY MESSAGES HE LEFT OR
PHONE CALLS HE MADE, I RECEIVED NO MESSAGES. I'M NCGT SAYING -~
1'M NOT OFFERING THAT AS AM EXCUSE, BUT THERE WAS NO MESSAGE
PUT IN MY BOX AS TO WHETHER HE CALLED OR NOT. 1 DON'T KNOW.
MR. HOWARD'S ADDRESSED THE FACT THAT
THE VICTIM IN THE CASE WAS A FRIEND WiTH THE PUBLIC DEFENDER --
A FRIEND OF THE PUBLIC DEFENDER'S OFFICE. 1 THINK WHAT HE'S
REFERRING TO TS MR. JACKSON'S FRIENDSHIP WITH DR. MDNAHAN,
IN THAT TERRY JACKSON WENT TO HIM AS A DENTIST AND EVIDENTLY
HAD SOME TYPE OF RELATIONSHIP. AND IF YOUR HONOR RECALLS,
AT THAT TIME THERE WAS AN ORDER MADE THAT MR. JACKSON WOULD
HAVE WO CONTACT WITH ME OR ANY OTHER LAWYER WORKING ON THAT
CASE. AND, OF COURSE, MR. JACKSON AGREED AND HAS ARIDED BY

-9-
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THAT ORDER, WHICH ] MIGHT ADD HAS PRESENTED SOME DIFFICULTIES
IN TRYING TO COORDINATE THIS.

YOUR HONOR, AS FAR AS THE DISCOVERY
MATERIAL 15 CONCERNED, THE DEFENDANT HAS STATED HE WANTS A
COPY OF IT. 1IT'S BEEN THE QFFICE POLICY OF THE PUBLIC
DEFENDER'S OFFICE NOT TO GIVE COPIES OF DISCOVERY. ONE IS
A LOGISTIC- PROBLEM, THE FACT THAT IF WE WERE EXPECTED TQ
GIVE COPIES TO ALL THE IMMATES THAT.WE COULD REALLY NEVER
FIND TIME FOR SOME MORE SECRETARIES TO DO MORE WORK, AND THE
AMOUNT OF PAPER WORK AND STUFF WOULD BE OVERWHELMING.

IN SOME CASES 1 THINK IT IS
APPROPRIATE. AND IF THE COURT IS 50 INCLINED TO GRANT SUCH
AN QRDER, WHICH 1 TAKE IT IS A REQUEST FROM THE DEFEMDANT FOR
A COPY OF THE DISCOVERY, IN THIS CASE WE, OF COURSE, WOULD
PROVIDE THE DISCOVERY, BUT I THINK THAT SHOULDN'T BE A CASE-
BY-CASE BASIS.

YOUR HONOR, 1'M GETTING A LITTLE
BIT [NTO THE ATTORNEY/CLIEMT PRIVILEGE ON SOME OF THESE (OTHER
POINTS, 1 ASSUME THAT BECAUSE I'M BEING REQUESTED TO BE
EXCUSED FROM THE CASE THAT TO A LIMITED EXTENT AT LEAST I'M
ENTIETLED TO RESPOND, AND I FEEL THAT | DON'T THINK THERE'S
ANY REAL SERIOUS DETRIMENTAL INFORMATION THAT 1 WILL REVEAL,
BUT 1 DO HAVE DOUBTS ABOUT GOING AHEAD ON SOME OF THE POINTS
THAT éE'S ADDRESSED.

-1 -WQULD. INQUIRE OF THE COURT AS TO
WHETHER, BASED ON MR. HOWARD'S COMMENTS THAT THEY FEEL 1M
ENTITLED OR OBLIGATED TO RESPOND. MOST OF THEM HAVE TO DO
WITH THE MEETINGS 1'VE HAD WITH MR. HOWARD IN REGARDS TO THIS
CASE,

THE COURT: WELL, LET ME ASK YDU THIS:
DO YOU HAVE ANY PROBLEM TN TRYING THES CASE AT ALL?
MR. PETERS: WELL, HERE'S THE PROBLEM

~10-
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THAT'S ARISEN, YOUR HONOR, AND WE'RE GETTING [NTQ ATTORNEY/
CLEENT PRIVILEGE TO AN EXTENT:

MR. HOWARD HAS BEEN UNWILLING,
ALTHOUGH NOT OBNOXIOUS, NOT AT ALL OBNOXIOUS, BUT HE'S REALLY
BEEN UNWILLING TO DISCUSS THE CASE, THE ONE TIME 1 VISITED
HIM. AFTER THAT, YOU KNOW, I TAKE RESPONSIBILITY FOR NO
SUBSEQUENT CONTACT. 1 WOULD HOPE THE COURT WOULD DEEM THAT
MY EXCUSE WAS SOMEWHAT DECREASED BY MY OTHER CASE. BUT
BASED ON THAT CONVERSATION THERE WAS NO MEANINGFUL DISCUSSION.
SUBSEQUENT TO THAT MARCUS COOPER AND MYSELF HAVE MADE CONTACT
WITH MR. HOWARD IN WHICH HE'S AGAIN REFUSED TO DISCUSS THE
SUBSTANCE OF THE CASE.

YDUR HONQOR, IT MAY BE AT LOGGERHEADS,
IT MAY BE AN IRRECONCTLABLE BREAKDOWN 1N COMMUNICATIONS AT
THIS POINT. '

THE COURT: THE STATE?
MR. HARMON: YOUR HONOR, THIS ISN'T MR.

HOWARD'S FIRST BRUSH WITH THE LAW.

I HAVE READ OVER HIS PROPER PERSON
MOTION, AND WHAT T PERCEIVE 15 THAT HE HAS [T IN HIS MIND
THAT IF HE'S REPRESENTED BY THE PUBLIC DEFENDER'S OFFICE IT'S
GOING TD BE INADEQUATE REPRESENTATION. NOW, T DON'T SHARE
THAT LACK OF CONFIDENCE IN THE PUBLIC DEFENDER'S OFFTCE, AND
I AM PERSUADED THAT MR. MARCUS COOPER AND MIKE PETERS CAN ~
GIVE THIS DEFENDANT ADEQUATE REPRESENTATION.
‘ HE SUGGESTS THAT THEY ALL ARE
FRIENDS OF DR. MONAHAN, THE VICTIM, THAT 1SN'T BORNE QUT
BY THE RECORD. THE ONLY PROBLEM WAS TERRY JACKSON, WHO WAS
A PATIENT FOR YEARS OF THE VICTIM; AND BY A COURT DIRECTIVE
THAT'S BEEN TAKEN CARE OF.

NDW, BECAUSE OF THE MURDER TRIAL
THAT MR, PETERS WAS INVOLVED IN THAT OCCUPIED A SUBSTANTIAL

-11-
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AMOUNT OF TIME, NOTH]THSTANDING QUR AMXIETY TO GET THIS CASE
TRIED AS SOON A5 WE CAN, 1 THINK THE MQRE SERIQUS QUESTION
IS NOT WHETHER THE PUBLIC DEFENDER'S OFFICE, IN THE PERSONS
OF MR. COOPER AND MR. PETERS REPRESENT THE DEFENDANT, BECAUSE
I THINK THEY SHOULD REMAIN ON THE CASE. | THINK THE MORE
SERIDOUS QUESTION 15 WHETHER, GIVEN THEIR CASE LDAD, THAT THEY
HAVE HAD AN ADEQUATE OPPORTUNITY TO PREPARE THEIR CLIENT AND
THEMSELVES FOR A JANUARY 10TH TRIAL DATE.

THE COURT: COUNSEL, HOW DO_YOU FEEL
ABOUT GOING JANUARY 10TH?

MR, PETERS:. YOUR HONCR, BEFORE THE COURT
THIS MORNING ] HAD PROVIDED MR. SEATON A COPY OF A MOTION
FOR A CONTINUANCE IN THE ANTICIPATION THAT IF WE WEREN'T
REMOVYED THAT WE. WOULD NEED MORE TIME TO PREPARE. 1IT'S
JUST -- IT'S SO TRUE. THERE'S MO WAY WE COULD BE READY.
AND 1F THE COURT IS INCLINED TO KEEP WS ON THE CASE WE WOULD
NEED A SUBSTANTIAL AMOUNT QF MORE TIME TG ADEQUATELY PREPARE.
AND 1 DON'T DO THIS IN AN EFFORT TQ STALL OR ANYTHING, JUST
TO ADEQUATELY REPRESENT OUR CLIENT.

THE COURT: WELL, I HAVE NOT HEARD ANYTHIHMNG
AT THiS MOMENT WHICH ESTABLISHES [N MY MIND ANY TRRECONCILABLE
CONFLICT BETWEEN THE DEFENDANT AND THE PUBLIC DEFENDER. AS
COUNSEL HAS SUGGESTED, THERE’ﬁiihELA TIME OF PREPARATION
INVOLYED AND THAT ADDITIONAL TIME SHOULD BE ACCORDED TO YOQUu,
NOT ONLY TO PREPARE THE CASE ADEQUATELY BUT TO PREPARE THE
CASE WITH YOUR CLIENT., I THINK THAT YOU WILL FIND THAT YOUR
CLIENT PROBABLY SHOULD FEEL A LITTLE DiSGUSTED WITH fHE FACT
THAT HE HAS NOT HAD A HECK OF A LOT OF COMMUNICATION WITH YOU
PEQOPLE, BUT I DON'T SEE AN; REASON AND NONE HAS BEEN éROUGHT
TO MY ATTENTIOM THAT WOULD PRECLUDE THE PUBLIC DEFENDER FROM
EEING ON THE CASE. AND I SO FIND.

NOW, 1 DON'T FIND THAT THE

~12=-
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RELATIONSHIP OF THE FACT THAT MR. JACKSON WENT TO THE
VICTIM'S OFFICE FOR DENTISTRY HA5 ANYTHING TO DO WITH THIS
CASE. HE HAS BEEN ORDERED OFF IT AND I FIND NO INCLINATION
OR ANY EVIDENCE AT ALL THAT HE HAS. AND I WOULD SUGGEST TO
BOTH OF YOU THAT IF §T APPEARS THAT HE 15 BEING INCLINED IN
THAT DIRECTION THAT YOU ARE UNDER COURT ORDER TO IMMEDIATELY
REPDRT. THAT TO ME. I DON'T THINK THAT MR. JACKSON IS GOING
TO BE THAT FOOLISH TO VIOLATE THIS COURT'S ORDER.

AS FAR AS THE DISCOVERY MATERIAL,
THE DEFENDANTS ARE NOT ENTITLED TO HAVE DUPLICATE COPIES
MADE OF ALL OF THE DISCOVERY MATERIAL THAT 15 BROUGHT BEFORE
THE COURT. T THINK THAT, HOWEVER, THERE 1S A FIDUCIARY AS
WELL A5 A RELATIONSHIP OF TRUST THAT MUST EXIST BETWEEN
YOURSELF AND YOUR CLIENT, AND THAT 15 A FULL DISCLOSURE OF
WHAT YOU HAVE IN YOUR FILE, AND AT LEAST DISCUSSING IT WiTH
HIM SO THAT HE UNDERSTANDS WHAT THE DISCOVERIES SHOW 50 THAT
HE MAY BE ABLE TO ASSIST YOU IN FINDING ADDITIONAL ITEMS OF
EVIDENCE. SO IN THAT REGARD I THINK IT'S MORE OF SHARING
INFORMATION THAT SHOULD BE TAKING PLACE IN THIS CASE RATHER
THAN SUPPLYING COPIES OF THE [NFORMATION.

WITH THAT DIRECTIOM, COUNSEL, 1
WILL ‘DIRECT YOU TO REMAIN ON THE CASE. YOU AND MR. COOPER
ARE TO CONTINUE TO MEET WITH THE DEFENDANT TO PREPARE FOR
TRIAL. ’

NOW, 1 DON'T KNOW HOW SOON YOU WILL
BE ABLE TO GO, BUT I WILL CONTINUE THIS UNTIL NEXT TUESDAY
TO ALLOW YOU AND YOUR CLIENT TO GET TOGETHER AND DISCUSS THE
NEW TRIAL DATE. 1 AM STILL READY TO GO JANUARY 10TH IF YOU'RE
READY TO GO, BUT IF YOU'RE NOT READY TD 6O AT THAT TIME YOU

CAN INDICATE TO ME ON THE 4TH AND WE WILL TAKE A LOOK AT THE
TRIAL CALENDAR AND ACCOMODATE ACCORDINGLY.

NOwW, I SEE YOU RAISING YQUR HAND,

-13-
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MR. HOWARD. I WANT YQU TO DISCUSS THIS WITH YOUR ATTORNEYS
FIRST AND THEN YOU CAN ALL REPORT TO ME AS TO A COMTINUED
TRIAL DATE OR EITHER ACCEPTANCE OR MON-ACCEPTANCE OF THAY
DATE, AND WE WiLL MAKE A RECORD AT THAT TIME.
ALL RIGHT, ANYTHING FURTHER TO
COME BEFORE THE COURT?
MR. HARMON: Ydun HONOR, THERE ALSO 1S
A PENDING MOTION BY THE DEFENSE FOR THE APPOINTMENT .OF A
PSYCHIATRIST, PERHAPS WE CAN CONSIDER THAT AS WELL. .
THE COURT: COUNSEL?
MR. PETERS: IF MR. HARMON IS SUGGESTING
THAT WE CONTINUE THAT UNTIL TUESDAY, THAT WILL BE FINE WITH
ME,
MR. HARMON: WELL, I DON'T CARE. 1'D
JUST AS S00N DISPOSE OF 1T NOW. IT'S UP TO THE COURT,
MR. PETERS: YES, YOUR HONOR. 1'M READY
TO GO FORWARD BASED ON THE MOTION, NO DOUBT 1T'S INTEGRATED
WITH THINGS WE HAVE DISCUSSED TQDAY, BUT I FEEL THAT THE
APPOINTMENT OF PSYCHIATRIST IN THIS CASE ARE IMPORTANT FOR
A NUMBER OF REASONS:
FIRST OF ALL, BASED ON THE DISCOVERY
THERE ARE INDICATIONS THAT IN THE PAST MR, HOWARD HAS SUFFERED
FROM SOME PSYCHIATRIC PROBLEMS. 1 GET THIS ONLY- THROUGH
THE DISCOVERY AND ALSO A CONVERSATION QUR INVESTIGATOR HAD
WITH A MARY CARRUTHERS OF CALIFDRNIA. NOW, THESE ARE PAST
PROBLEMS THAT ARE BEING PRESENTLY TREATED.
NOW, YOUR HONOR, 1 FEEL THAT IN
A MURDER CASE THAT IT'S VERY TMPORTANT THAT AN ATTORNEY HAS
EVERYTHING POSSTBLE TO SO DEFEND, TO S0 REPRESENT HIS CLIENT.
THE COURT: 1 HAYE NO PROBLEM WITH THAT,
COUNSEL. BUT YOU ARE NOT AT THIS TIME SUGGESTING THAT THE
DEFENDANT 15 UNABLE TO ASSIST YOU AT TRIAL.

—1lh-
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MR. PETERS: NO, YOUR HONOR. PART OF THE
REASON IS THAT FROM THE AFFIDAVIT 1 FEEL LIKE 1'M OBLIGATED
TO INQUIRE AS TO HIS STATE OF MIND BACK AT THE TIME OF THIS
ALLEGED INCIDENT.

THE COURT: COUNSEL, I WILL AGREE WITH YQU
THAT IN ORDER TO PREPARE YOUR CLTENT ADEQUATELY, IF THERE
HAS BEEN ANY INFERENCE IN THE PAST OR EVIDENCE THAT HE HAS
BEEN JNVOLVED PSYCHIATRICALLY YOU OUGHTlTO SECURE THE
ADDITIONAL INFORMATION TO ASSIST YOU IN THAT REGARD. 1 HAVE
NO PROBLEM THERE.

THE QUESTION THOUGH IS: IS THE

PURPOSE TO ASCERTATN WHETHER HE {AM UNDERSTAND AND COMPREHEND
THE PROQCEEDINGS OR IS THE PURPOSE MERELY TO ASSIST YQU TQ
SECURE EVIDENCE TO ASSIST IN HIS DEFENSE, UNDERSTANDING THAT
HE AT LEAST AT THIS MOMENT GIVES YOU NO INDICATION THAT HE
IS NOT ABLE TO ASSIST YQUu?

MR. PETERS: THE SECOND REASON YOU REFER
TO, YOUR HONOR, THE FACT THAT I THINK IT'S VERY CRUCIAL ON
THE ASSISTANCE OF THE DEFENSE. 1 THINK 1T'S OBVIQUS FROM
HAVING TALXED TO THE COURT THAT -- WELL, I'M NOT A
PSYCHIATRIST, BUT MY PRIMARY JUDGMENT 1S THAT --

THE COURT: ALL RIGHT. THEN 1 WILL
APPOINT A PSYCHIATRISY HHG WILL ASSIST YOU; IF IT APPEARS
THAT FROM THAT EXAMINATION THAT THERE IS ANY QUESTION AS TO
H1S CAPABILITY TO ASSIST IN HIS OWN DEFENSE THEN I WILL
APPOINT A SECOND PSYCH!ATRlST TO GIVE uUS THAT SECOND EVALU-
ATION,

MR. PETERS: YOUR HOMNOR, PURSUANT TO THAT,
TOO, WE WILL BE IN THE PROCESS OF TRYING TO OBTAIN ALL AND
ANY MEDICAL RECORDS THAT ARE RELEVANT.

THE COQURT: ALL RIGHT. AND 1 WILL APPOILNT
DOCTOR O'GORMAN. AND COULD YOU HAVE THE DOCTOR SEE IF HE CAN
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SEE HIM RIGHT AWAY. | KNOW IT WOULD BE MUCH TOO SOON TO

ASK HIM TO REPORT BACK ON THE 4TH, BUT AT LEAST YOU'LL BE

ABLE TO REPORT BACK ON THE 10TH. THAT DATE MAY BE CONTINUED

BASED UPON WHAT YOUR DISCUSSION IS WITH YOUR CLIENT, AND

YOU'LL REPORT BACK TO THE COURT ON THE 4TH AT THE HOUR OF

1145 ON THAT DATE.

. MR. PETERS: ONE, FORTY-FIYE?

. THE COURT:.»&IGHT. THE MATTER IS CONTINUED

UNTIL.THEN. .
MR. PETERS: THANK YOU, YOUR HONOR.
MR, HARMOM: THANX YOU, YOUR HONOR,

CEMD OF PROCEEDINGS.)

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF THE PROCEEDINGS.
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THE STATE OF WEVADA,

CorYy | .

CASE NO. C33867 | FH-EG |
DEPARTMENT FIVE ' v 18 33@,%\&“3
LORE I &9! %&&1

il

I ——_

IN THE EIGHTH JUDICIAL DISTRICT COURT QF THE STATE OF WEVADA

IN AND FOR THE COUNTY OP CLARK

Plaintiff,
vE.
SAMUBL HOWARD aka KEITH,

Dafandant,

L L o i d

REP_‘ORTER'S TRANSCRIPT
oF
PROCE!’.‘DIHGS

Tuesday, January 4, 1983

1:45 o'clock p.m.

APPEARANCES :

. For the Stata: MELVYN T. HARMOM, ESQ.
eputy Dlistrict Attornay

For the Defendant: CEQRGE E. FRANZEN, ESQ.)
Deputy Publie Dafendgr-
e

e
R

i
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VI LAS VEGAS, NEVADA, TUESDAY, JANUARY &, 1983, 1:45 O'CLOCK P.M.
2 THE COURT: State versus Howard.
3 Counsel?
4 ] HMR. FRANZEN: It's my understanding that
5| this mattar was continued to today for the Court's deciéion on
8 | whether or not our motion to vacate the continuance matter
T wuld‘be granted or not. Mr. Patars had hoped to ba herag
B | however, he's involved in a trial in Department IV that's
9 | expacted té6 last soma two to two and a half weeka. It started
10 | on Monday, yesterday. Thera's not a great: deal mors I can
11 | add@ to what haa already besen prasented to the Court.
12 ' ) Mr. Patars just asked that I reiterate the
13 || fact that we are _simply. not in a poaition to be ready for trial
14 | by Monday. He has confided in me, your Honor, that the investi-
15 | gation that's necessary in order to adequately repreaént,
16 || effactively represent Mr. Howard's trisal has not been done:
17 | in fact, I sariously doubt it has even gotten off the ground,
18 | the investigation that :e-mins to be done.
19 I would simply urge the Court to grant our
20 | motion to vacate the trial date and have it reset.
21 THE COURT: Mr. Heward, do you have any
22 | opposition to vaéating trial date?
23 ' MR. HOWARD; Yas, your Honor, I cbjact.
24 THE COURY: Why?
25 MR, HOWARD: Initially I statad I wanted a
26 | speedy trial.- '
27 THE COURT: Do you want to go to trial Monday?
28 MR. HOQWARD: Yes.
29 THE COURT: Even knowlng that your attornays
30 | have not. completed- their investigation?
A MR. HOWARD: Unequivocally I want to go to
az trial.
-2~ _
Cluoclated Reporters of Navada . ) ~=1:“’-‘-3‘J
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1 MR. FRANZIEN: VYour Honor, T think tha Court
2 | might be awara of the problem in dealing with ¥r. Howard in this
3 | casa. He has rafused to discuss the case with us, any knowledge
4 | of the case. Futs us in a very awkward position. Be virtually
5 { imposaible for us to effectively represent him in trial if we

6 | were to bagin on Honday. 1I'm not sure how the Court would

7 | compare that with his right to a speedy trial. Ha's insisting

g | that the trial go forward.

g THE COURT: 1It's his right, counsal.

10 MR. FRANZEN: 1I'm well aware of that, vour
11 || Honor. Puts us in an awkward position.

12 THE COURT: I would just suggest that your
13 | office bagin to accommodate the client and clear the boards and
14 | asaign somaocne full time to get ready for it Monday bacause hae's
15 | insisting on it and he underatands theAproblem. The problem iﬁ
16 | hlis repregsentative, he would lika to do more but he kaseps

17 | insisting he dcasn*t want ;ny more done except to go to trial.

18 Is that your desire, Mr. Howard?

19 . MR. HOWARD: Yes, your Honor. Go to trial.
" 20 THE COURT': You understand that if the
29 attorneys were given mora time they feel they would ba able to

22 | possibly do more inveatigation in your behalf?

23 MR, HOWARD: Yea, yﬁur {flonor. Lot ma

24 railterate the fackt I spoke to you on this mattor--it was last
25 | weak, Tuesday I think it was, that I didn't trust my attorney,
26 | Mr. Peters, or the gentleman here. I don't know his name. He
27 says he's my counsel and doean't matter how rugh tima they have,
28 I don't think they will reprasent me adequataly. So if I dia
2o | walve tima I really wouldn't feel comfortable bacause I doﬁ't
g0 | trust them; so I filad motion to have thom dismigssed and thay
31 iﬁ 8tlll on my case so I really don't feel comfortabla.

32 THE COURT: I guess We are fishing and you
-3
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want to go to trial. I have no problam going to trial.

MR. HOWARD: That's initially what I wanted
to do a0 I could get bac@ to California.

THE COURT: UWhat do you want to do now?

4R, HOWARD: Your Honor, like I stated
originally I'd rather go to triml. I have an appeal pending
out of State of California and I want to get back there as
soon ag poasible to take care of thea matter.

THE COURT: We will go to trial Monday.

MR. FRANZEN: Just for the record, I'd like
to make it clear -Mr., Peters and I are both working this case
and I'm more or less assisting Mr. Peters on it. He's spasr-
heading on it, the case more or less. HNe's going to be involved
in a trial in Departmant IV for possibly tha next wesk and a
half to two weeks. I just wanted Mr, Howard to understand that
if we ara to go to trial on Monday that as far as I would be the
attornay representing him at trial and I just wantad to maka
that clear on the record.

TRR COURT: I think he is aware of that.

Stata ready to procased on Monday?

MR, HARMON: Yas.

THE COURT: All right. We will be ready to
procaad then on quday. .

Mi. HARMON: Your Honor, I think we had a
calendar call coming up. Will it be necssgsary to come back at
the time of calendar call? .

THE COURT: I don't see why it should now.

MR, FRANZEN: Mo problem.

THE COURT: No further calendar call, this
mattar will go to trial. .

MR, HARMOW: Thank you.

ATTEST: Full, true and agourata transcript of the proceadings.

. .!}_
S

AA000042



GGdI0-PaBAGHS

3

L7

(=] (4] o 8] =]

~1

P
Ay
@ @

STATE 0T NEVADA)
55:

COUNTY OF CLARX) .

MARCUS D. COOPER, having Eeen first duly sworn,
deposes and says: '

1. That he is an attorney licensed to practice law
in the State of NWevada and is the Deputy Public Defender .
assigned to represent the defendant. )

2. That on November 22, 1982, the Clark County Public
Defender's 0ffice was ordered by the Honorable Judge John F.
Mendoza of the Eighéh Judicial District Court to interview
the defendant, SAMUEL HOWARD, for the purpose of determining
whether said office Eould and would represant defendant in
the instant case. That this matter was continued to November
30, 1982, in the above court for the possible confirmation
of counsel.

3. That on November 30, 1982, Michael L, Peters,
Deputy Public Defender, appeared before the Honorable Judge
Mendoza and confirmed that the Clark County Public Defender's
Office woyld represent the defendant in the instant case and
was so appqinted by Judge Mendoza. .

4. That on November 30, 1982, a trial date was sethfor
January 10, 1983. ‘ '

. 5. That on Novembher 30, 1982, Mr. Terreﬁce M. Jackson,

Chief Deputy Public Defender, assigned the case at bar tpo
Deputy Public Defenders Michael L. Peters and Mareus D. Coaper,
with Mr, Peters éo act as lezd counsel.

6. That Mr. Peters began a jury trial on a capital
rnurcer case on or about December 13, 1982 and concluded that
trial on December 24, 1982, That from approximately December

3, 1982 to commencement of said trial Mr. Peters was involved

in extensive preparation of the case for trial.

AA000043
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7. That on January '3, 1983, Mr, Peteré began jury
trial in a multiple count narcoties casé in pepartment Four
of the Eighth Judicial District Court. Based on representations
by the Deputy District Attorney érosecuting the case, it is
speculated that case will take two to two and one half weeks
to.try.

B. ‘That your affiant h;é had three (3) jury trials
during the month of Decembér, 1982. .That, in addition your
affiant had a capital murder case (State v. Marshall, Né.‘c55838)
which the State is seeking the death penalty scheduled for
trial to begin December 20, 1982, in Department Four,

S. That afflant was preparlng for said trial
and the State flled a Motion for Continuance on December 10,
1982 which was heard and granted on Decemher 13, 1982, two
days before the scheduled calendar call in said case.

10. That in addition affiant had scheduled for tr1a1
a murder case (State v. Burgeon, No. €60232). The Burgeon trial
was set to begin January 10, 1983 before the Hoﬁorable Judge
Mendoza. That affiant in anticipation that said trial would
begin asjscheduled was, during December of 1982, preparing
for same.

11. That during December of 1982, two deputy public
defenders, namely Terrence M. Jackson and Thomas C. Naylor
were hospitalized as a reéult of illness which necessitated
Mr. Peters and affiant assuming additional duties over and

‘above their caseloads.

12. Tﬁﬁt consequently Mr. Peters and affiant were
unable to devote sufficient time to the instant case.

13. That on December 30, 1982, Mr. Peters appeared
before Judge Mendoze and requested a continuance of the trial
scheduled for January 10, 1983. That following a hearing on

sald motion the matter was continued 0 Japuary 4, 1983, to

AA000044
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determine whether counsel for defendant_would be ready to Pro-
ceed to trial on January 10, 1983.

14. That on January 4;'19&3, prior to the court ruling
on the Motion for Continaunce, the defendant insisted on exer—
cising his right to a speedy trial and insisted that the trial
commencs on January 10, 1983, notwithstanding his counsels®
centention that they were not ready for trial and QOuid not
effectively represent defendant should the trial begln as.
Scheduled.

15. That given Mr. Pete?'s involvement in the‘trial
as mentioned in paragraph 7 above, deputy public defender
George E, Franzen was assigneﬁ to reéresent as'cp-counsgl .
with your affiant.

16. That Mr. Franzen was assigned the instant case
on January 5, 1983, and was first provided discovery on that
date,

WHEREFORE affiant prays that tﬁe attached Motion be

hearad.

CUS D. UQ’OOPER{/

Subsc;}bad and Sworn to be ore
me thi%s 6th da¥ of Januafy, 1683.

County and State

il
3
L
t
¢
]
3

1

e . - - N
T LT TR

TONKE RIS T TR LR
NOTARY Muk.o, §TeE o; NEVAOA
DO O @z
Al Cnmmtinaing Expiras =y=r wre sl 134

T R m i aa

]
3
]
)
L
4
r

B T LR T
W I

AA000045



G{T1034-P 4BMOHS

D 0 ~ h W e L N =

S B Y NERREERR2BEEE S aSs s

ROBERT J. MILLER
District Attorney
Clark County Courthouse
Las Vegas, Nevada 89155

“f1

CASE NO. C53867
DEPT. NO, V I 7 A ssER'E

1
IN THE EIGHTH JUDICIAL DISTRICT-COURT OF TEE STATE OF NEVADA,
"IN AND FOR THE COUNTY OF CLARK.

THE STATE OF NEVADA,

)
}
Plaintiff, }
) NOTICE OF INTERT

-yg- ]

) TO SEEXK DEATH FENALTY
SAMUEL HOWARD, )
)
Dafendant. }
)

COMES NOW the State of Nevada, through ROBERT J. MILLER,
Clark County District Attorney, by his Chief Deputy District
Attorney MELVYN T. HARMON, pursuant to NRS 175,552 and NRS
200.033 and declares ite intention to seek the death penalty
at a ?ennlty hearing provided the trial jury returns & verdict

of guilty of Murder in the First Degree. Furthermore, the State

of Nevada discloses that it will present evidence of the follow-

ing aggravating circumstances:

{1) The murder was committed by a person who was previcusly
convicted of a felony involving the use or threat of violence Eo
the person of angthe:. [See NRS 200.033(2)). The evidence will
conaist of certified judgments of conviction and/or certified
court minutes and/or state prison records showing that defendant
SAMUEL HOWARD was convicted in San Pernardino County, California,
in 1380 or 19681 of the felony offenses of robbery with use of a
firearm and unlawful taking of a motor vehicle. Additionally,
the testimony of victim James David Hilysr and Officers $andee

lofgren, D. VanBuren and Dennls Evans of the 5an Bernardino

~ -'
P
—r

L

- 85
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E 1 Police Department, San Bernardino, California, or their desig~
f 2|| nees, will ba offered in support of this aggravating circumstaned.
:; 3 {2) The murder was committed while the person was engaged
gg 4[i in the comuission of or an attampt to commit any robbery. ([See
;% 5/| WRS 200.033(4)}1. The evidence in support of this allegation will
;J 6]| coneist of tgstimnny'and physical avidence arising out of “the
7|1 aggravated nature of the offense itself™ and will be introduced
8|| during the guilt phase of these proceedings.
9 (3) The surder was committed for the purpose of avoiding
10|| or preventing a lawful arrest. {See NRS 200.033(5)]. The evi-
11|{| dence in support of this allegation will consist of testimeony
12{| and physical evidence arising out of "the aggravated nature of
13{| the offense itself" and will be introduced during the guilt phasd
14} of these proceedings.
15 The State of Nevada also intends to offer certifjed coples
16|] of Queens Supreme Court records which show that on or about July
17 13, 1979 SAMUEL HOWARD was convicted in absentia of first degree
18 robbery. The defendant was on bail and absconded from the Jjur-
19|| isdiction after two days of trial, so that the prosecution will
20(| pe unable to produce a certified copy of the judgment of convic-
21{ tion in connection with this matter. Additionally, the State of |~
22|l Nevada expects to offer testimony from the victim [a nurse in
s Queens College, New York] and Detective John McNicholas of the,
24 Queens Police Department, Queens, New York or his designee. The
2] state of Nevada may alse seek to introduce evidence connecting
26{| aefendant SAMUEL HOWARD to the October llth or 12th, 1379 murder
27l of rouis Zumpano, a used car salesman in Queens, New York. Mr.
28 Zumpano was employed with the Park Inn Ford Used Car Division,
29 444 W. Merrick Road, Valley Stream, New York. Various co-worker
S0 of lLouis Zumpano have identified defendant HOWARD with whom Mr.
31 Zumpano was last seen taking for a demonstration ride in a 1375
32 -3

- 56 '
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;‘:’ 1|| Pontiac Grand Prix. Alsse, the testimony of Captain Roy Richter
]
- 2|| and Detactive Arncld Hendricks of the Queens, Hew York, Police
(<%
"'3 3|| Department and/or their designees will be offered as evidence
AN 4|| in connection with the Zumpano homicide.
e
;'3 5 DATED this 7th day of January, 1983.
t
o 6 Respectfully submitted,
7 ROBERT J. MILLER
8 District Attorney
’ W
By P
10 ME T. HARMON
n Chief Deputy District Attorney
12
13 RECEIPT OF A COPY of the foregoing NOT% OF INTENT TO SEEE
1 DEATEH PENALTY is hereby acknowléadged this Q 2y of January,1983.
CLARK COUNTY PUBLIC DEFENDER
15 Attorney for Defendant
SAMUEL HOWARD
16
17
18
19 Las Vegas, Nevada 85101
20
21
.
23
24
25
26
27
28
29
30
31
32 -3~
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CASE HD. €53867 e R
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P, ECamis X

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

THE STATE OF NEVADA,
PLAINTLIFF,

vS.

SAMUEL HOUARD,

DEFEMDANT.

(WA AW AW AW AW AN LAY LV A4

REPORTER'S EXCERPT TRANSCRIPT

QF PROCEEDINGS

BEFORE THE HCMNORABLE JOHN F. MENDOZA, DISTRICT JUDGE

MGONDAY, JANUARY 10, 1983, AT 10:00 A.M.

APPEARANCES:

FOR THE STATE: MELVYYN T. HARMON, ESQUIRE
200 SOUTH THIRD
LAS VEGAS, NV B3155
DEFUTY DISTRICT ATTORNEY

FOR THE DEFENDANT: MARCUS D. COOPER, ESQUIRE
: 309 SOUTH THIRD STREET
LAS VEGAS, WV 89155
DEPUTY PUBLIC DEFENDER

REPQRTED BY: RENEE SILVAGGIO, C.5.R. NO.

122

127
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LAS VEGAS, NEVADA, MONDAY, JANUARY 10, 1983, AT 10:00 A.M.
THE COURT: COUNSEL, LET'S PROCEED WITA THE
YARIOUS MOTIONS.
YOUR FIRST MOTION, SIR.
MR. COOPER: YOUR HONOR, AT THIS TIME WE WOULD
LlKE:IO_RENEH OUR MOTION TO WITHDRAQ FROM TH1S CASE. 1 THINK
MR. JACKSON HAD APPEAREO BEFORE YOUR HONOR PREVIOUSLY IN THIS
MATTER,-.INDICATING THAT HE.WAS PERSOMNALLY A FRIEND OF 'THE
YICTIMS IN TH]S PARTICULAR CASE, AND FOR THAT REASON FELT
THAT IT WOULD BE INAPPROPRIATE FOR OUR OFFICE TO REPRESENT
MR. HOWARD.
AS YOUR HONOR 15 AWARE, MR. JACKSON
15 MORE OR LESS OUR BOSS. HE'S DUR TEAM CHIEF.
THE COURT: WELL, COUNSEL, THAT MOTION 15
DENIED AND WAS DENIED THEN.
HE WAS INSTRUCTED AND ORDERED NOT
TO HAVE ANYTHING TO DO WITH THIS CASE. HAS HE HAD ANYTHING
TO.DO WITH THIS CASE?
MR. COOFER: NO, YOUR HONOR, HE HAS NOT. HE
HAS OBEYED THE COURT'S ORDER. HE HAS NOT DISCUSSED, W1TH THE
ATTORNEYS REPRESENTING MR. HOWARD, ANYTHING REGARDING THE CASE.
THE COURT: ALL RIGHT. THEN THAT MOTION IS5
DENIED,” SIR.
‘ MR. CODPER: YOUR HONOR, IF I MAY JUST POINT
OUT SOME ADDITIONAL MATTERS IN REGARD TO THAT MOTION.
MR. JACKSON 15 NOT THE ONLY ATTORNEY
IN QUR OFFICE WHO IS FAMILIAR WITH THE VICTIM IN THI1S CASE.
MR. GIBSOM, AN ATTORMEY WITH OUR
OFF1CE, HAS EXPRESSED HIS HOPE THAT OUR CLI1ENT BE EXECUTED.
HE'S INDICATED THAT HE 15 A FRIEND, OR WAS A FRIEND, OF DOCTOR
MONAHAN AND, IN FACT, PLAYED ON NUHMEROUS SPORTS TEAMS WITH HIM.

~2-

128
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MR. HOWARD DOES NOT TRUST THE
LAWYERS 1IN THE PUBL]C DEFENDER'S OFFICE, PARTIALLY BECAUSE OF
THAT RELATIONSHIP WITH DOCTOR MONAHAN. HE HAS REFUSED, HAS
CONTINUALLY REFUSED, TO DISCUSS THIS CASE WITH US.
WE ARE ALMOST COMPLETELY UNFREPARED
FOR REASONS STATED IN THE MOTIONS FILED. ATTACHED TO THE

MOTIONS IS MY AFFIDAVIT LN SUPPORT OF FILING THE MOTIONS
WITHIN 15 DAYS OF THE TIME SET FOR THE TRIAL. AND 1 THINK QUR
POSITION THERE 1S FAIRLY WELL OUTLINED. i

IN SHORT, YOUR HONOR, THERE 15 'NOD

MEANINGFUL ATTORNEY/CLIENT RELATIONSHIP HERE. WE ARE TOTALLY
UNPREPARED TO PROCEED TO leAL.

THE COURT: WELL, THAT OCCURS BY PUBLIC
DEFENDERS, FROM THE PUBLIC DEFENDER'S OFFICE, ON MANY, MANY
OTHER OCCASIONS. I AM JUST WONDERING WHY, ALL OF A SUDDEN, YOU
COME IN AND SAY YOU'RE UNPREPARED.

YOU WERE INSTRUCTED TO PROCEED ON

TO GET PREPARED IN THIS CASE. THE DEFENDANT CAME BEFORE THIS
COURT AND DEMANDED A SPEEDY TRTAL, DEMANDS A SPEEDY TRIAL NOW,
AND YOU FAILED IN THAT OBLIGATION.

MR. COOPER: 1 UNDERSTAND THAT, YOUR HONOR.

I JUST THINK IT'S IMPORTANT THAT
WE STATE ON THE RECORD OUR UNPREPAREDNESS IN THIS CASE.
1F 1 MAY REFER THE COURT -- I !
UNDERSTAND THE COURT 1S DENYING OUR MOTION TO WITHDRAW; 1S THATi
CORRECT? i
THE COURT: THAT'S CORRECT, SIR. i
MR, COOPER: YOUR HONOR, 1 WOULD AT THIS TIME |
LIKE TO RENEW OUR MOTION TO CONTINUE. '
NOW, 1 UNDERSTAND THAT WHEN MR.
PETERS APPEARED ON THIS CASE A WEEK OR SO AGO HE INDICATED
THAT WE WERE UNPREPARED AT THAT TIME. NOW, I SINCE DISCOVERED

-3
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THAT MR. PETERS' MOTION FOR A CONTINUANCE WAS NOT, IN FACT,
FILED. I'M NOT SURE OF THE REASON FOR THAT, YOUR HOMOR, BUT
IN THIS -= IN THAT PARTICULAR MOTION, AND I THINK THE STATE
WAS PROVIDED A COPY OF THAT, 1F 1'M NOT MISTAKEN.
MR. HARMON: YES.
MR. COOPER: MR, PETERS STATES THE REASON WHY
WE QOULD SEEX A CONTINUANCE AND THE FACT THAT HE WAS INVOLVED
IN A-MURDER TRIAL AND THEN STARTED A TWO TO TWO AND A HALF
WEEK NARCOTICS CASE.
MR. PETERS WAS LEAD COUNSEL IN THE
CASE. 1 WAS ASSIGNED TO MERELY ASSIST HIM IN THE PREPARATION
OF THIS CASE. 1 THINK THAT MY MOTION 15 FAIELY WELL STATED
IN MY AFFIDAVIT THAT'5 ON FILE WITH THE COURT.
THE COURT: <COUNSEL, ALL OF THAT HAS BEEN
FILED AND 15 A MATTER OF RECORD.
THIS WAS ALSO MADE KNOWN TO THE
DEFENDANT AND THE DEFENDANT THEN INSISTED ON GOING TO TRIAL
WITHIN THE 60 DAYS.
SINCE THAY TIME 1 SEE THWAT THERE
HAS BEEM A PLETHORA OF MOTIONS FILED IN THIS MATTER, QUITE
A NUMBER, [ SHOULD SAY.
MR. COOPER: THAT'S CORRECT, YOUR HONOR.
THE COURT: 1T AFPEARS.TO ME LIKE YOU'VE
GOTTEN YOUR CASE GOING AND MOVING FAIRLY WELL.
MR. COOPER: WELL, YOUR HONOR, 1 HAVE TO
ADMIT ‘THAT A MAJORITY OF THESE MOTIONS ARE JUST BOILER-PLATE-
TYPE MOTIONS THAT WE FILED IN AN EFFORT TO GIVE SOME SEMBLANCE
OF EFFECTIVE REPRESENTATION HERE.
IN ADDITION, IN REGARDS TO OUR
MOT10N TO CONTINUE, WE WERE SERVED, THIS MORNING, WITH THE
STATE'S NOTICE OF INTENT TO SEEX THE DEATH PENALTY. THE COPY
THAT 1 HAVE 1S NOT FI1LE STAMPED. BUT 1 WwOULD CITE THAT AS AN

-l
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ADDITIONAL REASON FOR THE CONTINUANCE. WE ARE AS EQUALLY
UNPREFARED TO DEFEND AGAINST THE NQTICE OF INTENT TO SEEK THE
DEATH PENALTY. WE WERE JUST SERVED A COFY OF THE STATE'S
MOTION HERE THIS MORNING.

THERE IS SOME ADDITIONAL INFORMA-

TION, YOUR HONOR, THAT WE CAME ABOUT ON SATURDAY THAT 1 THINK

WOULD HAVE A BEARING ON OUR MOTION FOR A CONTINUANCE. WE HAVE

LEARNED, THROUGH OFFICIALS AT THE VACEVILLE STATE PRISON, IN
VACEVILLE, CALIFORNIA, THAT MR. HDWARD HAS BEEN HOSPITALIZED
IN MENTAL INSTITUTIONS ON AT LEASTTHREE DIFFERENT OCCASIONS:
THAT BEING THE VETERANS ADMINISTRATION HOSPITAL IN CALIFORNIA,
THE MENTAL WARD OF THAT HOSPITAL; THE PATTON STATE HOSPITAL
IN CALIFORNIA; AND ATASCADERO HOSPITAL. THESE AREL ALL MENTAL
INSTITUTIONS.

WE ALSO HAVE DISCOVERED THAT DURING
HIS STAY AT VACEVILLE STATE PRISON, HE WAS, FOR A PER1OD OF
TIME, CONFINED TO THE PSYCHOTIC UNIT OF THAT FACILITY.

WE HAVE ADDITIONALLY BEEM INFORMED
THAT MR. HOWARD HAS A HISTORY OF DRUG ABUSE, INCLUDING
PHENCYCLIDINE, PCP, HERDIN, COCAINE, MESCALINE, AMPHETAMINES,
AND BARBITUATES.

WE HAVE BEEN INFORMED THAT HE
MAS BEEN DIAGNOSED AS SCH1ZOPHRENIC, THAT HE SUFFERS FROM A
HYPOTHYROIDISM, A MALADY THAT AFFECTS ONE'S METABOLISM.

i WE HAVE INFORMATIOM THAT HE HAS,

ON NUMEROUS OCCASIONS, COMPLAINED OF HEAD INJURIES AND SEVERE
MEADACHES. WE HAVE DISCOVERED HE ATTEMPTED SUICIDE ON AT
LEAST ONE PRIOR OCCASION, AND HAS EXPRESSED, ON ANOTHER
OCCASION, A DESIRE TO COMMIT SUICIDE. THAT WAS IN THE
D1SCOVERY PROVIDED US BY THE DISTRICT ATTORNEY'S OFFICE WHEN

HE WAS INTERYIEWED IN SAN BERNARDINO BY THE DETECTIVES HERE.

AY YHAT TIME HE EXFRESSED, ACCORDING TO THEIR REPORTS, A DESIRE

-5
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TO COMMIT SUICIDE.

i

YOUR HONOR, 1 AM NOT EVEN SURE, : !
AT THIS POINT, THAT THE DEFENDANT 15 COMPETENT TO PROCEED TO |

]

TRIAL.

1 KNOW THAT YOUR HONOR APPOINTED
DOCTOEIO'GORHAN TO ASSIST US IN THE PREPARATION OF THE DEFENSE
IN THIS CASE. 1 HAYE TALKED TO DOLTOR O'GORMAN. HE SAW MR.
HOHARB.BRIEFLY ONLY YESTERDAY,HI BELIEVE, OR SATURDAY. 1I'M
NOT.fbﬁE. BUT I HAVE SPOKEﬁ TO HIM, HE STATED TO ME ESSEN-
TIALLY THAT MR. HOWARD HAS, IN ESSENCE, REFUSED TO TALK TO i
MIM; THAT THERE WAS SOME BRIEF DISCUSSION. AND I GATHERED

FROM THE CONVERSATION 1 HAD WITH DOCTOR O'GORMAN THAT HE SIMPLY :

i b 4 e At o AP ML Bt LR gy

—— HE SIMPLY DOES NOT HAVE ENOUGH INFORMATION AVAILABLE TO HIM

TO RENDER AN OPINION AS TO MR. HOWARD'S COMPETENCY, EITHER AT .
THE TIME THIS OFFENSE WAS ALLEGEDLY COMMITTED OR NOW. HE DID ;
INDICATE TO ME HE THOUGHT MR. HOWARD HAD SOME KIND OF y
CHARACTER D1SORDER. l

IN LIGHT OF THE FACT THAT MR.

HOWARD MAS BEEN HOSPITALIZED IN NUMEROUS INSTITUTIONS ON
PRIOR OCCASIONS AND APPEARS TO HAVE A HISTORY OF MENTAL
ILLNESS, 1 THINK IT WOULD BE CERTAINLY BENEFICIAL TO HAVE A i
PSYCHIATRIST EXAMINE HIM, TO HAVE THOSE RECORDS MADE AVAILABE i
TO HIM, TO ASSIST HIM IN MAKING AN EVALUATION. 1 THINK, AT

THE YERY LEAST, YOUR HONOR,AIT CERTAINLY RAISES A SERIOUS

DOUBT ‘AS TO MR. HOWARD'S COMPETENCY, WIS COMPETENCY TO EFFECTI-

VEL* ASS1ST COUNSEL IN THIS CASE.

AND 1 WOULD AGAIN URGE THE COURT,
BASED ON THE REPRESENTATIONS 1 HAVE MADE AND MY AFFIDAVIT THAT‘%
ON FILE WITH THE COURT, AND IF 1 MIGHT, YOUR HONOR, AB I
INDICATED, THE MOTION FOR CONT 1NUANCE PREPARED B8Y MR. PETERS
WAS NEVER FILED AND I'M NOT SURE THE REASQN FOR THAT, BUT
HE INDICATED IN HIS AFFIDAVIT THAT WAS ATTACHED TO THE MOTION

—f-
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THAT HE —- [F 1 MAY JUST READ FROM THAT AFFIDAVIT: P

‘ THAT THE TRIAL IN TH1S CASE WAS SET ON P

[

NOVEMBER 30TH; THAT MR, PETERS WAS PREPARING FOR A TRIAL IN :
A CAPITAL MURDER CASE FROM APPROXIMATELY DECEMBER IRD OF

1982 UNTIL DECEMBER 21S5T OF 1§82, AND, IN FACT, THE JURY WAS

OUT DELIBERATIMNG UNTIL CHRISTMAS EVE OF 1982;

THAT EXCEPT FOR THE PSYCHIATRIL MOTION THAT b

WAS FILED, MR, PETERS WAS UNABLE TO DEVOTE ANY TIME WHATSOE
TO THIS PARTICULAR CASE, MR. HOWARD'S CASE, HNOR WAS HE ABLE

TO YISIT MR. HOWARD IN ORDER TO PREPARE FOR TRIAL;

HE INDICATES THAT BASED ON THE DISCOVERY THAT i

WAS PROVIDED US, A WITNESS WHO WOQULD BE CRUCIAL IN THE

DEFENDANT'S CASE, A MR, BOBBY FITZGERALD, WAS INDICATED; AND

THAT MR. FITZGERALD MAY HAVE INFORMATION WHICH WOULD TEND TO

EXONERATE THE DEFENRDANT OF THESE CHARGES. HE INDICATES THA

EFFORTS TO LOCATE TH1S PARTICULAR WITHESS, WHO WE HAVE REASON

TO BELIEVE 15 OQUT OF STATE, WOULD TAKE QUITE SOME TIME FOR US

TO EXHAUST ALL THE REASONABLE FOSSIBILITIES QR LEADS; AND
THAT, 1IN FACT, SUCH INVESTIGATION MAY REQUIRE OUT-OF-STATE
TRAVEL.,

HE FURTHER INDICATES, YOUR HONOR, THAT THE

CASE INVOLVES NUMERDUS QUT-QF-STATE WITNESSES THAT MUST BE

VER

T

CONTACTED AND INTERVIEWED; AND THAT HE WAS SCHEDULED TO START

TRIAL ON JANUARY 3RD IN A DRUG AND BRIBERY CASE, WHICH, IN
FACT, HE DID START.

IN MY BRIEF DISCUSSIONS WITH MR. HOWARD,

YOUR HONQR, AND THOSE WERE BRI1EF OCCASIONS WHERE HE WOULD TALK

TQ US, 1 JUST DISCOYERED THIS MORNING THAT IN THE TRIAL IN

CALLFORN]A, WHERE HE WAS CONVICTED OF ROBBERY, I BELIEVE,

SOME OF THE WITNESSES 1IN THAT PARTICULAR CASE -- AND THIS 15

A RATHER INVOLVED CASE, YOUR HONQR. 1T'S SOMEWHAT C?NVOLUTED.

IT'S A CAN OF WORMS, S50 TQ SPEAK. AND WE CERTAINLY ANTICIPATE

-7
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THAT THE STATE WiLL BE INTRODUCING EVIDENCE OF OTHER OFFENSES

AND IN OTHER JURISDICTIONS,
BEEN TR1ED FOR YET, UNDER THE EXCEPTION TO THE PRIOR BAD ACTS
RULE, TQO SHOW 1DENTITY OR LACK OF MISTAKE, ETCETERA -~ IT

HAS COME TO OUR ATTENTION THAT SOME QF THE WITNESSES WHO
TESTIFLED FOR THE STATE IN THE éALlFORNIA CASE, PARTICULARLY

ONE OF THE DETECTIVES HERE INVOLVED IN THE INVESTIGATION ON

SOME OF WHICH MR, HOWARD HAS NOT

THE CASE, AND A DAWANA THOMAS, WHO, ACCORDING TO THE DISCOVERY

PROVIDED US, GAVE VERY, VERY INCRIMINATING REPORTS TO THE

POLICE REGARDING MR. HOWARD'S INVOLVEMENT IN THIS PARTICULAR

CASE, AND SHE ALSO TESTIFIED IN CALIFORNIA.

CRIPTS FROM THOSE PROCEEDINGS.
1IN OUR DUTIES AS ATTORNEYS IN THIS PARTICULAR CASE 1F WE WERE
TO PROCEED TO TRIAL WITHOUT HAVING HAD AN OPPORTUNITY TO

REVIEW THOSE TRANSCRIPTS FOR POSS1BLE TMPEACHMENT PURPOSES.

THERE WERE SEVERAL MISSTATEMENTS, LIES, GIVEN BY THE WITNESSES

THAT 1 HAVE INDICATED.

WE DDN'T HAVE ANY OF THE TRANS-

MR. HOWARD INDICATES TO ME THAT

1 THINK WE WOULD BE REMIiSS

AND 1 HOULD-THINK WE wWILL CERTAINLY --

SHOULD CERTAINLY BE ENTITLED TO REVIEW THOSE RECORDS FRIOR TO

PROCEEDING 7O TRIAL IN THIS CASE.

WOULD URGE THE COURT TO GRANT OUR MOTION FOR A CONTINUANCE,
1 PERSOMNALLY FEEL THAT 1 HAVE SOME SER1QUS QUESTION WHETHER OR

NOT THE DEFENDANT'S RIGHT TO SPEEDY TRIAL WOULD BE VY10LATED

FOR THOSE REASONS, YOUR HONOR, I

IN LUIGHT OF THE REPRESENTATIONS 1 HAVE MADE.

STATEMENTS OF YOUR ATTORKEY IN THIS MATTER,

THE COURT: MR, HOWARD, YOU'VE HEARD THE i

ANYTHING TO STATE TO THE COURT AT TH1S TIME?

DEFENDANT HOWARD:

YOUR HONOR,

DO YOU HAVE

FIRST OF ALL,

I'M AT A LO5S OF WORDS BECAUSE MR. COOPER HERE, HE JUST WON .

ME QVER.

1 DIDN'T THINK HE WOULD STATE WHAT | HAD STATED TO
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HIM BEFORE PERTAINING TO WHAT HE JUSTSAID.
‘I REALLY DON'T UNDERSTAND NODW.
YOU KNOW, IT'S BEYOND MY KNOWLEDGE. I'M NOT LITERAL
ENOUGH TO COMMUNICATE ON A LEVEL OF JAR- -- LEGAL JARGON.
BUT IF 1 HAD TIME TO MAYBE TALK
TO MR. COOPER I CAN UNDERSTAND 1T MORE, 'CAUSE 1 DO AGREE
ABOUT HIM REVIEHING THE TRANSCRIPTS AND 1 THINK THAT MAYBE
1T COULD RESOLVE ME FROM THE CRIME 1'M CHARGED W1TH HERE.
AS FAR AS ME WAIVING TIME FOR A
CONTINUANCE, LIXE 1 SAY, I REALLY DON'T KNOW, YOUR HONOR. I
REALLY == I'M JUST CONFUSED RIGHT NOW, YOU KNOW, 'CAUSE
PERSONALLY L1KE I SAID, 1 HAD AN APPEAL ACTION GOING OUT IN
CALIFORNIA AND 1 WAS, MORE OR LESS, CONCENTRATING ON THAT;
AND THAT DEFINITELY WOULD RESOLVE ME FROM THE CASE I'M CHARGED
WITH HERE. 1 STRONGLY BELIEVE IT.
1F 1 HAVE A LITTLE TIME 50 1 COULD
SHOW MR. COOPER HERE SOME OF THE PAPERS I HAVE AND THEN
PROCEED WITH HIM —- WITH HIM BEING NOT ONLY ASSISTANT COUNSEL,
OR CO~COUNSEL, BUT AS LEAD COUNSEL FOR ME IN THI15 TRIAL, BUT
IF YOU'RE IN CONTROL, YOUR HONOR, 50 ] --
THE COURT: WELL, HE, ONCE AGAIN, I5 RAISING
THE MOTION TO CONTINUE. YOU WERE RATHER ADAMANT ABOUT NOT
CONTINUING THIS MATTER AND GETTING ON WITH THE TRIAL.
WHAT'S YOUR FEELING NOW?
DEFENDANT HOWARD: YOUR HONCR, LIKE 1 SAY,
1'M SMILING BECAUSE L1KE I SAY, MR, COOPER JUST WON ME OVER,
YOU KNOW.
THE ATTORNEYS AND, THE SAME WITH
THE DISTRICT ATTORNEY, THE PEQPLE'S ATTORNEY, THEY HAVE A
WAY WITH WORDS, YOU KNOW. MAYBE IF 1 ~-
THE COURT: DO 1 HEAR YQU SAYING, SIR, THAT
YOU DON'T HAVE ANY OBJECTION TO A CONTINUANCE? §5 THAT WHAT

-0
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YOU ARE SAYING?

DEFENDANT HOWARD: 1'M NOT == NO, YOUR
HONOR. I'M NOT COMMITING MYSELF TO THAT.

ALL I'M SAYING IS THAT -- WELL,

MY TRIAL IS SUPPOSED TO START TODAY, YOUR HONOR.

THE COURT: YES. ,

DEFENDANT HOHARd: CAN'T WE CONTINUE TODAY
AND,HE\CAN JUST COME OVER R;TH THE INFORMATION THAT WOULD
HELP“ME? THAT'S ALL. WHATEVER HAPPENS, YDUR HONOR, WAPPENS.

THE COURT: WELL, 1T HAS TO BE SET DOWN FOR
A TIME CERTAIN, FOR OBVIOUS REASONS; WITNESSES HAVE TO BE
LINED UP AND ALL THAT BUSINESS. WE HAVE TQ ALLOT TIME FOR
THE COURT. SO IT'S JUST NOT SOMETHING WE CAN JUST CONTINUE
INDEFINITELY. IT'S A MATTER THAT'S GOING TO HAVE TO BE SET
FOR A TIME CERTAIN.

WHY DON'T YOU BE SEATED AND LET

ME FIND OUT FROM THE STATE.

DEFENDANT HOWARD: THANK YOU.

MR. HARMON: YOUR HONOR, THIS CASE IS A
LOGISTICAL NIGHTMARE FROM THE POINT OF VIEW OF THE STATE.

THERE ARE A NUMBER OF DUT-OF-STATE WITNESSES.

WHEN THE MOTION TO CONTINUE, WHICH

WAS ABOUT TEN DAYS AGO, ORIGINALLY CAME TO OUR ATTENTION, WE
HAD MIXED FEELINGS ABOUT lT;:YOUR HONOR. WE WERE SENSITIVE
YO THE REPRESENTATIONS MADE BY THE DEPUTY PUBLIC DEFENDER,
THAT ME'D BEEN ASSIGNED THE CASE, HE WAS INVOLVED IN A THREE-
WEEK MURDER TRIAL IN DEPARTMENT XI; BUT WE ALSO WERE AWARE
THAT MR. HOWARD WAS COMPLAINING THAT HE HAD VERY LITTLE
CONTACT WITH H1S COUNSEL.

50, CANDIDLY, YOUR HONOR, AT THAT
POINT WE PLAYED IT SOMEWHAT LOOSELY, BUT WE KNEW IF THE CASE
WENT FORWARD WE HAD TO BE READY AND WE DIDN'T WANT TO PUSH

-10-
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THE THING AND PERHAPS BUILD SOME TYPE OF ERROR INTO THE
RECORD.

AND SO WE CAME DOWN TO THE COQURT

LAST TUESDAY, JANUARY THE 4TH, ANTICIPATING THAT PERHAPS THE
CASE WOULD BE POSTPONED. AT THAT TIME, IN UNEQUIVOCAL’
TERMS —- IN_FACT, .1 THINK MR. HOWARD USED THE WORD HUNEQUIVO-~
CAL"™ —- HE ASSERTED HIS RIGHT TO HAVE A SPEEDY TRIAL. FROM
THAT P?INT ON, YOUR HONOR, WE HAVE MADE EVERY EFFORT TO MAKE
CONTACT WITH THE MANY WITNESSES WE HAVE INVOLYED. AND AT
CONSIDERABLE TIME AND EXFENSE, WE ARE READY, YOUR HONOR.

I WOULD INDICATE THAT WE HAVE AN
QUT-OF-STATE WITNESS COMING IN FROM THE STATE OF ARIZONA,
THAT THE ARRANGEMEN}S HAVE BEEN MADE, THE TRAVEL PLANS ARE
IN ORDER; WE HAVE S1X OFFICERS OUT OF THE STATE OF CALIFORNIA,
FROM THE SAN BERNARDINO AREA, AND AN OFFICER FROM THE DOWNEY,
CALIFORNIA, POLICE DEPARTMENT; WE HAVE TWO QUT=0F-S5TATE
WITNESSES FROM THE STATE OF COLORADO, ONE OF WHOM IS ALREADY
HERE, SHE'S THE WIDOW OF THE DECEASED, GEORGE MONAHAN.

FOR THOSE REASONS, YOUR HONOR,
WE VIGORDUSLY OPPOSE ANY POSTPONEMENT AT THIS TIME.

WITH DUE RESPECT TO MR. HOWARD,
1 GET THE FEELING TODAY HE'S MORE OR LESS PLAYING GAMES. 1
MEAN, HE WAS SURE HE WANTED TO 60 TO TRIAL ON TUESDAY. AND
NOW HE SEEMS TO BE INDECISIVE. 1 THINK PERHAPS 1T'S A
CONTRIVED INDECISION THIS MORNING,

COUNSEL HAS MENTIONED A POSSIBLE
W1TNESS, BOBBY FITZGERALD. WELL, PERHAPS TH1S ISN'T THE TIME
FOR COMMENTARY ON THE CASE, BUT TEN DAYS AGO MR. PETERS
MENTIONED THE POSS1BIL1TY OF NEEDING TO FIND THIS WITNESS.
S0 THEY'VYE HAD ALMOST TWO WEEKS NOW TO DO THEIR INVESTIGATION.

FRANKLY, 1 THINK MR. FITZIGERALD
15 A FIGMENT OF THE IMAGINATION OF THE DEFENDANT. DAWANA

-11-
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THOMAS, A WITNESS WHO WAS A COMPANION OF THE DEFENDANT AT
THE TIME THESE CRIMES WERE ALLEGED TO HAVE OCCURRED, HAS
ALREADY GIVEN STATEMENTS THAT DURING THE PERIOD OF TIME SHE
WAS HERE WITH THE DEFENDANT THAT NOBODY NAMED BOBBY FITIGERALD
WAS EVER IN THE PRESENCE OF THE DEFENDANT, TO HER KNOWLEDGE.
- . w1TH RESPECT TO THE NOTICE OF
INTENT TO SEEK THE DEATH PENALTY, YOUR HONOR, THAT WAS SERVED
UPON.THE PUBLIC DEFENDER'S OFFICE FRIDAY EVENING. WE MADE A
POINT OF GETTING IT OVER THERE BEFORE 5:00 P.M., BECAUSE WE
WANTED THEM TO BE AWARE OVER THE WEEKEND OF OUR INTENTION.
IN FACT, I MADE PERSONAL REPRESENTATION IN OUR OFFICE FRIDAY
AFTERNOON TO BOTH MR. FRANZEN AND MR, COOPER THAT WE WERE IN
THE PROCESS OF DICTATING OUR MOTION OF INTENT TO SEEK THE
DEATH PENALTY. S0 IF THEY JUST MANAGED TQ SEE THE NOTICE THIS
MORNING, IT CERTAINLY DOESN'T COME AS ANY SURPRISE TO THEM.
IT WAS MADE FRIDAY. IN FACT, THE STATUTE QNLT REQUIRES THAT
THAT TYPE OF NOTICE BE SERVED SOMETIME BEFORE THE COMMENCEMENT
OF THE PENALTY HEARING. S0 1 THINK THAT THE DEFENSE HAS BEEN
GIVEN EVERY BIT OF DOUBT IN REGARDS TO THAT.
WIiTH RESPECT TO THE DEFENDANT'S
STATE OF MIND --
‘ THE COURT: THE PUBL1C DEFEMDER'S OFFICE
KNEW SOME TIME AGO THAT YOU WERE GOING TO BE ASKING FOR THE
DEATH.PENALTY. ALL YOU HAD TO DO WAS TAKE A LOOK AT THE
DEFENDANT'S ONN MOTION, WHERE THE QEFENOANT SAYS HE WAS TOLD,
BY MIKE PETERS OF THE PUBLIC DEFENDER'S OFFICE, THAT ME 1§
FACING THE DEATH PENALTY. SO HE WAS AWARE OF THAT ASPECT
OF IT SOME TIME AGO. 1 DON'T FIND THAT THEY WERE SURPRISED
BY THAT.
MR. HARMON: BUT, YOUR HONOR, THE PUBLIC
DEFENDER'S OFFICE HAS BEEN ON THIS CASE SINCE NOVEMBER THE
30TH, 1982,

-]1%-
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il 1 1 KNOW WE WOULD ALL LIKE TO Do
v 2 ENGAGE IN THE GENTLEMAN'S PRACTICE OF LAW, AND JUST HAVE A P
3 CASE OR TWO A MONTH. 1IN FACT, WITH QUR CRIMINAL JUSTICE !
4 SYSTEM IT DOESN'T WORK OUT THAT WAY. ‘ :
s THESE REPORTS THAT MAKE REFERENCE | %
6 TO ALLEGED PRIOR HOSPITALIZATIONS OF THE DEFENDANT ON STATE % i
1 OF MIND, THESE ARE CONTAINED IN DISCOVERY THAT WAS MADE P
& AVAILABLE TG THE PUBLIC DEFENDER'S OFFICE SHORTLY AFTER THEY !
9 CAME ‘TNTO THE CASE. SPECIFICALLY AN OFFICER'S REPORT BY THE i i
10 NAME OF AL LEAVITT, OF THE LAS VEGAS METROPOLITAN POLICE i
u DEPARTMENT, REFERS TO INFORMATION HE RECEIVED FROM MR. HOWARD i
12 REGARDING PRIOR HOSPITALIZATIONS, AND THAT ALSO WAS CONTAINED E
13 IN EJTHER THE DEFENDANT'S MOTION FOR APPOINTMENT OF PSYCHIA- %
" TRIST OR THE MOTION TO CONTINUE. SO THEY HAVE KNOWN ABOUT '
15 THAT FOR A SUBSTANTIAL PERIOD OF TIME.
16 THE COURT: LET ME JUST ASK, 1 APPOINTED A
I PSYCHIATRIST ON THE 10TH. HOW COME HE WAS ONLY ASKED TO SEE
3 1 HIM JUST THIS WEEKEND? ;
19 MR. COOPER: 1 HONESTLY DON'T KNOW, YOUR i
20 HONOR. MR. PETERS APPARENTLY NEVER GOT AROUND TO INFORMING ,
2 DOCTOR O'GORMAN THAT HE WAS APPOINTED TO EXAMINE MR. HOWARD.
z IN REFERENCE TO MR. HARMON'S i
23 STATEMENTS, YOUR HONDR, THAT WE WERE AWARE OF PRIOR HOSPITALI-
u ZATIONS, IN PART THAT 15 TRUE; BUT THE DISCOVERY THAT WE WERE
% PROVIDED 1NDICATED THAT MR. HOWARD HAD BEEN HOSPITALIZED IN
26 NEW YORK. WE HAD ABSOLUTELY NG IDEA HE HAD BEEN HOSPITALIZED
A IN MENTAL INSTITUTIONS IN CALI1FORNIA.
% ] UNDERSTAND THE STATE TRIED TO }
29 VERIFY THAT HE HAD BEEN HOSPITALIZED IN NEW YORK, AND THEY f
0 WERE UNABLE TO VERIFY THAT, OR 1T WAS INDICATED TO THEM THAT,
3 NO, HE HAD NOT BEEN HOSPITALIZED. 5
% AND IN THE DISCOVERY THAT WE WERE |
-13- ;
i
- i

139

AA000061



¥95/4134 -7 JRAOHY

10
11
12
13
14
15
16
17

18

28
30
a1

3z

PROVIDED WITH ON FRIDAY OF LAST WEEK, WE DISCOVERED THAT MR.
HOWARD HAS SEVERAL ALIASES. 1T 1S POSSIBLE THAT HE COULD HAVE
BEEN HOSPITALIZED UNDER SOME OF THOSE ALIASES. 1 DON'T KNOW
THAT THE STATE TRIED TO VERIFY THAT,

YOUR HONOR, YOU KNOW THE STATE
HAS MAD WELL OVER TWO YEARS TO PREPARE FOR THIS CASE. EVEN
1F AE,QERE —-. COULD DEVOTE EVERY HOUR OF EVERY WORKING DAY
ON TH]S CASE FROM THE TIME. THAT WE WOULD HAVE BEEN APPOINTED,

WE WOULD HAVE HAD ABDUT'SH,fBS DAYS TO PREPARE FOR THE CASE,

WE. WEREN'T PROVIDED THE DISCOVERY IN THE CASE UNTIL SOME THREE

TO FOUR, PERHAPS EVEN FIVE DAYS AFTER WE CONFIRMED AS COUNSEL
TN THE CASE; AND THEN A TRIAL DATE WAS EET.
MR. HARMON: YOUR HONOR, WHEN MR, PETERS
APPEARED BEFORE THE COURY ABOUT TEN DAYS AGO AND WE TALKED,
FIRST OF ALL, ABOUT THE GRIEVANCES THAT THE DEFENDANT HAD WITH
THE PUBLIC DEFENDER'S OFFICE, AND THE COURT, IN FACT, CANVASSED
THE DEFENDANT AT THAT TIME, WHEN IT GOT TO THE POINT OF STATE
OF MIND THE COURT ASKED MR. PETERS WHAT HIS PURPOSE WAS IN
WANTING PSYCHIATRISTS APPOINTED.
MR, PETERS INDICATED IT WOULD
ASSIST 1N DEVELOPING THE DEFENSE, THAT HE HAD NO REASON TO
DOUBT THE COMPETENCY OF THE DEFENDANT BASED UPON THE CONTACT
HE HAP HAD WITH HIM. SO WE SUBMIT THERE 15 NO REASONABLE
DOUBT THAT HAS BEEN RAISED AT_THIS POINT AS TO THE COMPETENCY.
LT THE COURT: COUNSEL, JUST 50 WE CAN PUT THAT
1SSUE TO REST, JUST LISTENING TO THE DEFENDANT HERE IN COURT
OVER THESE PROCEEDINGS OVER A PERIOD OF TIME, T FIND THAT HF.
15 COMPETENT AND ABLE TO ASSIST IN HIS DEFENSE. HE 15
CERTAINLY YERY KNOWLEDGEABLE ABOUT HIS SITUATION AND THE
PROBLEMS THAT HE'S GETTING INTD. HE IS AWARE OF WHAT HE'S
CHARGED WITH AND THE CIRCUMSTANCES. '
MR, HARMON: THANK YOU, I CERTAINLY CONCUR

-14-
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WITH THE COURT.

ONE FURTHER POINT. REFERENCE WAS
MADE TO TRANSCRIPTS OUT OF SAN BERMNARDINO COUNTY, CALIFORNIA,
THE DEFENDANT WAS RECENTLY CONVICTED OF ROBBERY THERE WITH USE
OF A WEAPON AND UNLAWFUL ENTRY OF A MOTOR VEHICLE. WE'D LIKE

TO HAVE THE TRANSCRIPTS, TOO, YOUR HONOR. IT'S VERY QUESTIONA-

BLE THAT THEY ARE AVAILABLE To EITHER PARTY. MR. SEATON HAS
HAD CONTACT WITH THE DISTRICT ATTORNEY'S OFFICE THERE AND HE'S §
NOT CLEAR THAT THE TRANSCRIPTS HAVE EVEN BEEN PREPARED.

. SO -WE SUBMIT, CONSIDERING ALL OF
THE CIRCUMSTANCES AND 1IN VIEW OF THE FACT THAT THE DEFENDANT

15 STILL UNWILLING TO WAIVE HIS RIGHT TO A SPEEDY TRIAL, THAT

THE MOTION TO CONTINUE SHOULD BE DENIED.
THE COURT: WELL, 1'M GOING TO CONTINUE THIS
FOR ABOUT AN HALF HOUR., [ WANT YOU GENTLEMAN TO TALK TOQ THE

DEFENDANT ONCE AGAIN AND SEE WHAT HIS CURRENT ATTITUDE IS5 NOW,

A5 HE SEEMINGLY LIKES YOU MDRE THAN HE DID. AND WE WILL FIND
OUT WHAT YOUR MOTION WILL BE AT THAT TIME.

WE WILL CONTINUE THIS FOR ONE

HALF HOUR. WE WILL BE IN RECESS.

(WHEREUPON, AT THE HOUR OF 10:20 i
A RECESS WAS HAD IN THE PROCEEDINGS)

CEND OF EXCERPT,)

ATTEST: FuLL, TRUE AND ACCURATE TRANSCRIPT OF THE PROCEEDINGS.

-15=-
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CASE NO. -E552F—
DEPARTMENT HO, V

DCCKET H

I8 THE £1GHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA®

IN AND FOR THE COUNTY OF CLARK

THE STATE OF NEVADA,
PLAINTIFF,
Vs,

SAMUZEL HOWARD AXA
KEITH,

DEFENDANT.

AU NI NI NS N T

REPORTZR'S PARTIAL TRANSCRIPT -
RE: JUR™ TRTAL - CONTINUANCE

ZEFORE THE HONORABLE JCHM F, MEMDOZA, DIZTRICT JUDSE

MOMDAY, JANUARY 10,. 1983, 11:00 A.M.

£0R THZ STATE: MELVIN HARMG, ESQUIRE
DANIEL SEATON, ESQUIRE
DEPUTY DIGTRICT ATVORMHIYS
CLARK COUMTY COURTHCUSE
LAS VEGAS, NEVADA 59171

MARCUS COORER, ESGUIRE
GEQRGE FRAMNZEM, ESQUIRE
BEPUTY PURLIC DEFEMNDERS
0% SOUTH THIRD STREET
LAS VEGAS, NMEVADA 89191

FOR THE DEFENDANT:

REPORTED BY: ' RENEE SILVAGGIO, C€.S5.R. NO. 122

- EXRIAIT "DT
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LAS VEGAS, NEVADA, MONDAY, JANUARY 10, 1983, 11:00 A.M.
I O T '
THE COURT: THIS IS A CONTINUATION OF THE
MATTER OF THE STATZ OF NEVADA VERSUS SAMUEL HOWARD.
COUNSEL?
MR. FRANZEN: YOUR HONOR, WE FOUND A BRIEF
OPPORTUNITY TO SPEAK WITH MR, HOWARD, MR. HOWARD CONTINUES
TO BELIEVE THAT HE SHOULD HAVE OTHER COUNSEL, AND HE CONTIMUES
TO WISH TO 60 TO TRIAL AS SCHEDULED.
» WE, HOWEVER, AS HIS PRESENT COUNSEL,
WOULD ASK, IF THIS COURT CONCEDES IT'S GOING TO ALLOW US A
COMTINUANCE, YOUR HONOR, TO THE 1:30 CALENDAR, SO WE MIGHT GO
UP TO THE JAIL AND SPEAK TO THE DEFENDANT A LITTLE MORE REGARD-
ING WHAT 1S GOING ON HERE. ' _
. THZ COURT: WELL, GENTLEMEN, I MOULD SUGGEST
YOU BE READY 7O PROCEED THEN -— YOUR MOTION IS DENIED -- TO
PROCEED AND TRY THE CASE THIS AFTERNOON. IF HE CONTINUES TO
INSIST THAT HE WANTS TO GO TO TRIAL, YOU ARE GOING TO 6O TO
TRIAL.. SO I WOULD SUGGEST THAT YOU BE READY TC GO. 1T'S
ENTIRELY BASED UPON HIS DESIRES IN THIS MATTER, AND I WANT YOU
TO KNOW THAT.
THE PUBLIC DEFENDER 1S NOT GOING TO BE
RELEASED. IT'S TOQ LATE FOR THAT. THE FACT THAT MR. PETERS
DID NOT DO AS WELL AS HE SHOULD HAVE DOESK'T CHANGE A THING.
IT'S OBVIOUS THAT THE DEFENDANT KNOWS AS0UT 1T, WAS FULLY
AWARE OF 1T, AND HAS HEARD 1T THREE OR FOUR TIMES. YOU
GENTLEMEN HAVE REINFORCED 1T FOUR OR FIVE TIMES. S0 BE READY
T0 GO.
1 WILL CONTINUE THIS MATTER UNTIL
1:45 THIS AFTERNOON. ' ’
MR. SEATON: YOUR HONOR, BEFORE WE LEAVE
COULD 1 FILE IN OPEN COURT THE STATES ANSWER IN OPPQSITION TO

-2-
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THZ DEFINDANT'S MOTION TO SEVER THE OFFENSES?
TEE COURT: YES, YOU MAY,
M. COOPERE WE HAVE BEEN PROVIDED £~ COPY OF

THAT, YOUR HONOR, 1 ASSUMED THAT THE STATE'S INTENT =-- NOTICE

CF INTEXTION TO SEEK THE DEATH PENALTY HAS BEEN FILED.
MR. HARMOW: 1T HAS.
MR. COOPER: 1IN LIGHT OF THAT MOT10H, YOUR
KIHOR, 1 WOULD ASK LEAVE OF THE COURT TO FILE, IH OPEN COURT
AT THIS TIME, MOTIONS THAT WE WOULD LiKE FILED AS A RESULT OF
THE STATI SIEKING THE DEATH PENALTY IN THIS CASZ. '
THE COURT: ~ ALL RIGHT. WHAT ARZ THEY, SIR,
FOR THZ RECORD?
¥R. COOPER: YOUR HONOR, FOR THE RECORD THEY
ART MOTIONS TO -- WE HAVE A MOTION FOR DISCOVERY OF LGGRAVATING
CIRCUMSTANCES THAT THE STATE INTENDS TO USE AT THE PENALTY
hEARING AND FOR DISCOVERY OF MITIGATING CIRCUMSTANCES IN THE
S£TE'S P0SSZSS10N. THE SECOND MOTION IS A MGTION FOR INDIVID- -
AL EXAYINATION OF PERSPECTIVE JURORS OUTSIDE OF THE PRESENCE
0T THT GTHER JURQRS. AND A MOTION FOR ADDITIOHAL PZREMPTORIES.
TEZ COURT: WELL, GENTLEMEN, YOU MAY FILE THAT.
L7 ¥E SEI THEM,
ALL RIGHT. MIS5 CLERK, AS SOON AS

YOU PUT A FILE STAMP ON THEM, BRING THEM BACK TO CHAMBERS AND

1 WILL ‘READ THEM IN CHAMBERS. ° 1 WILL BE READY T0 RULE ON THE

HOTIONS, GENTLEMEN, UNLESS THERE IS ANYTHING TG SUPPLEMENT THEM,
THIS AFTERNOON AT 1:45. WE WILL BE PROCEEDING TO IMPANEL THE
JURY THIS AFTERNOON IF IT'S ALL SET TO 60.

M2. HARMON: FINE, YOUR HONOR.

MR, SEATON: THANK YOU, YOUR HONOR.

THE COURT: WE WIiLL BE IN RECESS UNTIL
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(WHEREUPON, AT THE,HOUR OF 12:00
A.M. A RECESS WAS HAD IM THE

PROCEEDINGS. )

LAS VEGAS, NEVADA, MONDAY, JANUARY 16, 1983, 2:&5 P,
THE COURT: THIS MATTER HAS BEEN CONTINUED FOR
FURTHER PROCEEDING UNTIL THIS TIME. '

COUNSEL, I GAVE YOU AN OPFORTUMITY T0O

D1SCUSS THIS ‘FURTHER WITH YDUR CLTENT. WHAT DO ¥QU HAVE TO

REPORT TO THE COURT?

‘MR. FRANZEN: YES, YOUR HONOR. MR. COOPER AND
I SPENT AN HOUR AND A HALF WITH OUR CLIENT ON THE LUNCH HOUR
AND BEYONMD. HE STILL REQUESTS THAT THIS TRIAL GJ AS SCHEDULED
THIS WEEX; ME, Ho&EVER, DO NOT FEEL WE ARE PREPAREL AND WE
BELIEVE THAT SINCE THE NEVADA REVISED STATUTES REGAZDING THE
SETTING OF TRIALS WITHIN 60 DAYS WAS AMENDED, 1 SELIEVE, IN
1967 TO ALLOW THE COURT. THE DISCRETION REGARTING THI 60 DAY
RULE, THE CASES ARE NOT BEING DISMISSED BECALSE OF * VIOLATION
0F THE 60 DAY RULE, MERELY BECAUSE OF A REQUEST'FOR CONTINUANCE
IF THE DEFENDANT CAN BE CHARGED WITH HAVING cguésn THE DELAY.
IN THIS INSTANCE WE HAVE SUPPLTED THE COURT WITH THC CASES:
BAILEY VERSUS STATE, 94 NEVADA ~- AND I APOLOGIZE 1 DON'T
HAVE THE ACTUAL CITE, AN ADVANCED OPINION 95; £DAMS V. SHERIFF,
91 NEVADA 575, A 1975 DECISION, WHICH SPEAK WITH THE FLEXIBILITY
OF QUR STATUTES.  SINCE MR. OWENS -— OR MR. HOWARD HAS ONLY
BEEN IN CUSTODY HERE IN THE STATE OF NEVADA FOR, 1 BELIEVE,
ABOUT 35 DAYS, WE BELIEVE THAT A REQUEST TO HAVE THIS CASE
CONTINUED OVER HI5 OBJECTION, WITH THE REQUEST OF HIS ATTORNEY,
SHOULD BE GRANTED. AND"WE WOULD REQUES+ THAT THE MATTER BE
RESET FOR TRIAL, 60 DAYS WOULD BE APPROPRIATE, AND VE WOULD
BE ABLE TO INVESTIGATE THIS MAN'S DEFENSE AND ADEQUATELY

o
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DEFEND HIM.
‘ THE COURT: ALL RIGHT.
" EXCUSE ME. WHY DON'T WE JUST --
LET ME HEAR FROM MR. HOWARD FIRST. o
‘ ' MR. HOWARD, DO YOU HAVE ANYTHING
FURTHER TO STATE IN THIS MATTER AT THIS TIME?
DEFENDANT HOWARD: NO, YOUR HONOR, 1 DON'T,
' 1 ALREADY GAVE YOU MY STATEMENWT. 'I'
STILL STAND --

THE COURT: ALL RIGHT. THANK YOU.

MR. HARMON: YOUR HONOR, ON TUESDAY, JANUARY
4TH, THE DEFENDANT UNEQUIVOCALLY ASSERTED HIS RIGHT TO A SPEEDY
TRIAL. NOW THE STATE SAT HERE SILENTLY THROUGH THAT. AS I
éEMEMBER, 1T viAS DETERMINED WE WOULD GO TO TRIAL TQDAY. OUR
ONLY COMMENT WAS THAT WE WERE READY, THAT WE WOULD BE READY TO
€0 TO TRIAL. YOUR HOMOR, WE RELIED ON THAT.

" YOUR HONOR, THIS 15 NOT A RECENT CASE.

A5 THE RECORD SHOWS, THE VICTIM WAS ALLEGEDLY KILLED ON MARCH
THE 27TH, 1980. SO WE ARE APPROACHING THE THIRD YEAR ANNIVER-
SARY OF THIS CASE.

' THE COURT: LET ME ASK YOU, COUNSEL, IN VIEW
0 THE SERIOUSNESS AND IN VIEW OF THE FACT OF THE DEATH PENALTY
CASE, I HAVE DETERMINED, DURING THE RECESS, THAT 1 AM GOING TO
COMTINUE IT. ’

HOWEVER, THERE DOES APPEAR TO BE

CERTAIN THINGS THAT THE. STATE CAN BE MADE -- THE DEFENSE CAN
BE MADE TO ADMERE TO, AND THAT IS THE TAKING OF DEPOSITIONS IF
NECESSARY. 1 DON'T KNOW WHETHER YOU DESIRE TO EVEN ASSERT THAT.
IF YOU HAVE A PROBLEM WITH THE WITNESSES THAT ARE COMING IN,
A PROBLEM GETTING A WITNESS BACK, A PROBLEM LOOSING SOME OF THE
EVIDENCE BECAUSE OF THEIR MOTION TO CONTINUE, 1 WILL SET 1T
DOWN FOR THE TAKING OF DEPOSITIONS OF THOSE PARTICULAR WITNESSES.
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NOW, 1 DON'T KWNOW WHETHER THAT'S A CONSIDERATION OR WHETHER
YOU WOULD WANT TO HAVE THOSE WITNESSES HERE ANYWAY UNDER ANY

CIRCUMSTANCES, WHICH IN A CASE OF THIS MAGNITUDE YOU PROBABLY
WOULD. ' -

MR, HARMON: 'WELL, WE WOULD CERTAINLY WANT TO
HAVE THE leNEssés HERE. BUT THEN IN THE CASE, FOR EXAMPLE, OF
DWANDA THOMAS, SHE 1S SCHEDULED TO ARRIVE THIS EVENING. I DON'T
THINK WE CAM CALL HER OFF NOW. WE MIGHT WANT TO CONSIDER
PETITIONING OF THE COURT FOR THE TAKING OF A DEPOSITION FROM
HER.

THE COURT: ALL RIGHT. WELL, LET ME JUsT
ADVISE YOU THAT THAT IS5 GOING TO BE ONE OF THE CONDITIONS; AND
| At GOING TO REQUIRE THAT IF THERE ARE ANY WITNESSES WHO --
AN3 T WILL GET THE SECTION RIGHT OFFHAND AND I WILL CONTINUE
IT IN QRDER TO GIVE YOU AR OPPORTUNITY TO TAKE A LOOK AT THAT
SECTION TO SEE HOW IT WCULD BE APPLICABLE TO YOUR PARTICULAR
SITUATION.

MR, HARMON: WELL, | APPRECIATE THAT, YOUR
HONOR.

THE COURT: I WILL CONTINUE THE TRIAL DATE
UNTIL MAYBE TOMORROW MORNING OR LATER TOMORROW IN ORDER TO LET
YOU HAVE THAT OPPORTUNITY ﬁECAUSE THAT WILL BE A CONDITION OF
MY CONTINVIMG.

.DOES THE DEFENSE HAVE ANY OBJECTION TO

THAT PROCEDURE OF TAKING THE DEPOSITION?

MR, COOPER: MAY .1 HAVE THE COURT'S

INDULGENCE?
l THE COURT: 1 AM TRYING TO FIND THE STATUTE,
GENTLEMEN, ' )
MR. HARMON: I BELIEVE IT'S CHAPTEE 194, YQUR

HOKOA
WE, YOUR HONOR, OF COURSE, ARE STILL
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UNDER AN OBLIGATION, EVEN IF A DEPOSTTION 1§ TAKEM, TO MAKE
A GOOD-FAITH EFFORT TO PRODUCE THE WITNESS AT TRIAL. BUT .
FEEL REASONABLY SURE, YOUR HONOR, THAT OUR DECISION WiLL BE,
AFTER CONFERRING ABOUT THIS, BECAUSE WE BELIEVE THAT DWANDA
THOMAS 1S A KEY WITNESS -- ' .

THE COURT: OF HAVING HER HERE?

MR. HARMON: C(CONTINUING) -- THAT WE WOULD *
WANT TO HAVE HER DEPOSED,

YOUR HONOR, BACK LAST TUESDAY VE WERE

MORE OR LESS RECONCILED THAT PERHAPS THIS CASE ¥OULD BE POST-
PONED. THE THING THAT UPSETS US A LITTLE BIT IS THAT WE RELIED
UPON THIS CASE GOING TO TRIAL, AND WE HAVE SPENT A GREAT DEAL
OF TIME AND EXPENSE NOW TN GETTING READY. 1'M TALKING ABOUT
WITNESSES WHO HAVE ALREADY COME FROM OUT-DF-STATE. 1 AM ALSO
COMZERMED ABOUT SCHEDULING A TRIAL DATE NOW. WE HAVE OUR
SCHEDULES, OF COURSE, TO MANAGE AS WELL. 1 HAVE A MURDER CASE,
THE KI# CASE =- '

THE COURT: 1 HAVE THWO DAYS THAT I HAVE
PRELIMINARILY LOOKED AT, COUNSEL. AS YOU KNOW, | HAVE SOMETHING
LIKE SEVEN MURDER CASES TO BE TRIED WITHIN THE NEXT THREE OR
FOUR MONTHS.

MR. HARMODN: 1. HAVE THE KI1M CASE ON FEBRUARY
THE 15T, AND I KNOW THE FRANK LAPINA RETRIAL IS SCHEDULED FOR
THIS DEPARTMEMT, SET TO START ON FEBRUARY 22ND. THE FIRST
TRIAL -~ o ’

THE COURT: 1 AM TOLD, HOWEVER, THAT THAT
PROBABLY WILL BE CONTINUED. THERE 15 GOING TQ BE A MOTION.
SO I CAN ASSUME THAT.

MR. HARMON: WELL, MR. GOWAN MAKES MANY MOTIONS.

I CAN ASSURE THE COURT THAT WE WILL BE RESISTING HTS MOTION.

BUT THAT CASE WILL BE AT LEAST THREE WEEKS.

' THE COURT: THE PROBLEM, COUNSEL, THAT I FIND

-
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1S THAT I AM JuUST -OVER-BOOKED. 1 HAVE CALLIER RIGHT IMMEDIATELY
AFTER THAT. AND IT LOOKS LIKE 1'M JUST GOING TO BE FORCED TO
CONTINUE THE LAPINA CASE. .

AS IT STANDS NOW, GENTLEMEN I HAVE THE
SLADZ MURDER CASE TO GO THE 24TH; THE TURNER CASE TO GO THE
14TH OF FEBRUARY; THE LAPINWA, WHICH WAS SET FOR THE 22ND,
UNDOUBTABLY WILL BE CONTINUED PROBABLY FOR THE REASONS THAT THE
CALLIER CASE 15 GOING THE 28TH; BURGEON 15 GOING THE 7TH; AND

IT LOOKS LIKE THOSE CASES HOHEVER WIiLL PUSH ME INTO MY CIVIL

'BLOCK AND PROBABLY OCCUPY THREE NEEKS OF MARCH; AND DOWN TO

THE SUMMZRS MURDER CASE ON APRIL THE 4TH. 1T APPEARS THAT THE
FIRST AVAILABLE DAY WOULD BE APRIL 11TH. ° ;
NOW, HOW DO  YOUR CALENDARS VIEW THAT?
MR. COOPER: 1 HAVE A NUMBER OF MURDER TRIALS,
YOUR KONDR. BUT THEY ARE SET EARLIER, 1 HAVE NGO PROBLEM WITH
THAT DATE.
' MR. HARMON: wELL, WE WOULD NATURALLY LIKE A
MUCH EARLIER SETTING, BUT IF THAT'S THE BEST THE COURT CAN DO
APRIL 11TH WILL BE FINE WITH US.
THE ‘COURT: ALL RIGHT. IN VIEW OF THE
IMCONVENIENCE TO THE STATE, I WILL GIQ; SOME DUE DEFERENCE TO
YOUR TRYTNG TO REARRANGE YOUR CALENDAR AND WITNESS SCHEDULING
BECAUSE OF THAT,
'AND SO THERE IS NO FURTHER QUESTION IN
THE PUBLIC DEFENDER'S OFFICE AS TO WHO 18 TRYING THE CASE,
MR, COOPER, I AM ASSIGNING BOTH YOU AND MR. FRANZEN THE CASE,
AND YOU CANNOT BE RELEASED FROM THE CASE WITHOUT ORDER OF THIS
COURT. AND IF YOU 50 DESIRE, YOU ARE GOING TO HAVE TO MAKE A

MOTION AND THEN YOU WILL HAVE TO SHOW CAUSE TO THIS COURT WHY

YOoUu SHOULD BE RELEASED. AND A COPY OF THIS ORDER HILL BE

DELIVERED TO- THE PUBLIC DEFENDER.
FURTHER, THE PUBLIC DEFENDER WILL MAKE

—g-
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ADJUSTMENTS IN YOUR SCHEDULE TO MAKE CERTAIN YOU ARE TRYING THIS
CASE ON APRIL 11TH, AND THAT IS5 NOT TO MR, JACKSON BUT DIRECTLY
TO THE PUBLIC DEFENDER, MR. HARRIS HIMSELF, PREPARE THAT ORDER.

FURTHER, 1 WANT THAT ORDER TO BE

EXPANDED THAT NEITHER MR, HARRIS, NOR MR. JACKSON, NOR ANY

DEPUTIES OF THE PUBLIC DEFENDER'S OFFICE ARE TO BECQOME EITHER

DIRECTLY OR INDIRECTLY INVOLVED IN THIS CASE WITHOUT YOUR

, EXPRESS APPROVAL. AND BY THAT I MEAN 1 DON'T WANT ANYMORE OF

"THIS GARBAGE OF COMING BACK BEFORE THE COURT THAT ONE DEPRUTY

DOESN'T LIKRE THIS DEFENDANT OR WHATEVER. THAT MAY BE HIS OWN
PERSONAL FEELING, BUT THAT 15 AN TNDIRECT INVOLVEMENT IN THIS
CASE. IFf I HEAR ANYMORE_OF IT THEN 1 AM GOING TO BE 1355UING
SOME ORDERS TO SHOW CAUSE-TO DEPUTIES TN YOUR OFFICE AS TO
THEIR INVOLVEMENT.!N THI 5. CASE.

HOW, T DON'T KNOW HOW THAT REMARK CAME
ABOUT, BUT THIS DEFENDANT 15 ENTITLED TO FEEL THAT HE HAS YOUR

ONE-THOUSAND PERCENT LOYALTY AND YOQUR EFFORTS IN DOING S50. 1

KNOK BOTH OF YOU CAN AND ARE CAPABLE TO ADEQUATELY REPRESENT

THIS GENTLEMEN. BUT I THINK HE'S ALS0 ENTITLED TO FEEL THAT
HE'S NOT GOING TO BE INFLUENCED, OR YOU'RE 'NOT GOING TO BE
INFLUENCED BY ANY SUCH INVOLVEMENT FROM ANY OTHER MEMBERS OF
THE PUBLIC DEFENDER'S.OFFICE. AND 1 WANT %HAT VERY CLEARLY
SPELLED OUT 50 THAT IF 1T OCCURS AGAIN THAT INDIVIDUAL DEPUTY
WILL APPEAR BEFORE THIS COURT TO SHOW CAUSE WHY HE SHOULD NOT
BE HELD IN CONTEMPT,

NOW, THE COURT HAD GDNE OVER THIS MATTER
AND THE REASONS FOR THE COURT'S ACTIONS SHOULD BE CLEAR BECAUSE
THEY TEND TO BECOME OBSCURE AS WE GET FURTHER AND FURTHER AWAY
FROM THE DATE OF THE DECISION. 1IN THIS CASE, THE,DEFENDANT IS5
ENTITLED TO HIS RIGHT TO A SPEEDY TRJAL. AND THAT; AS YOu
KROW, 15 SET FORTH IN N.R.5. 178.556, WHICH 15 IN DISCRETIONARY
LANGUAGE AS FAR AS THE 60 DAY RULE IN CONCERNED.
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THE DEFENDANT HAS CONTINUALLY INSISTED '

ON BEING TRIED TODAY. HIS MOTION TO THE COURT WAS IN EFFECT
THAT WIS ATTORNEY MR. MIKE PETERS HAD NOT REPRESENTED HIM AT
ALL AND HAD NOT DONE SO REALLY WITHOUT ANY DILIGENCE AND
APPARENTLY INCOMPETENTLY. 1 CAN MAKE NO OTHER FINDING AT THIS
POINT THAN HIS ASSERTIONS ARE TRUE. AND COUNSEL HAS ALSO MADE
THOSE ASSERTIONS TO THE COURT. IT'S A POOR DAY [N THE JUDICIAL
SYSTEM WHEN A DEFENDANT HAS TO COME BY WAY OF HIS OWN PERSONAL
MOTION TO ASSERT THAT THE PUBLIC. DEFENDER ASSIGNED TO HiM IS
NOT DOING WHAT THE LAW REQUIRES BOTH OF HIM AS AN EMPLOYEE OF
THIS COUNTY AND AS A LAWYER ADMITTED TO PRACTICE LAW IN THIS
STATE. MR, PETER’S CONDUCT IN THIS CASE 15 TOTALLY NOT
UNDERSTOOD BY THIS COURT. I DON'T KNOW WHAT WOULD CAUSE AN
ATTORKZY TO ALLOW THIS CASZ TO GET THIS BUNGLED UP AND ALLOW
A DEFEIDANT TO ALMOST GO TO TRIAL, BEING. ALMOST TEN DAYS BEFORE
TRIAL, 3EFORE HE EVEN HAS DOME ANYTHING WITH THE CASE. 1 AM
REALLY SHOCKED. . )

' THE DEFENSE COUNSEL KNEW THAT THIS WAS
A DEATH PENALTY CASE, AT LEAST THAT IS WHAT THE STATE 15 ASKING.
THE STATE HAS BEEN READY TO PROCEED. THE COURT HAS BEEN READY
TO PROCEED. AND HE IN THE PUBLIC DEFENDER'S OFFICE HAS NOT
BEEN. THE PUBLIC DEFENDER NOW 1S PUT IN A POSITION OF HAVING
TO RAISE EVERY POSSIBLE REASON WHY YOU ARE NOT READY TO PROCEED.
1 DON'T FIND THAT TO BE ADEQUATE REPRESENTATION. 1 DON'T UNDER-
STAND WHY YOU RAISED ALL OF THESE MOTIONS AT THIS LATE DATE, AND
THE 0BYIOUS REASON WAS IN ORDER TO TRY TO SECURE A CONTINUANCE
TO UNDUEZ WHAT HAS ALREADY BEEN DONE BY INACTION, THE COURT
WAS AND 1S STILL CONCERNED ABOUT THIS FAILURE TO ADEQUATELY
REPRESZNT THIS DEFENDANT. 1'M-MORE COMCERNED ABOUT THE
ADMINISTRATIVE MORES IN THE OFFICE OF THE PUBLIC DEFENDER THAT
WOULD ALLOW THIS TO EXIST. THAT CONCERNS ME VERY MUCH. I
WONDER I.F DTHER DEFENDANTS.ARE SUFFERING THE SﬁME TYPE OF

~10~
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INACTION TD THEIR CASES.AS THIS OEFENDANT. HAD 1T NOT BEEN
FOR AT LEAST THIS DEFENDANT OBJECTING TO PROCEEDING ON FOR
TRIAL,'wé MIGHT HAVE GONE TO THE POINT OF HAVING THIS CASE
TR]ED.HITH THE DEFENDANT MOT HAVING ADEQUATE COUNSEL. THE

DSFENDANT O3JECTED, AND THEN I MADE INQUIRY AND REQUIRED THAT

¥3u, MR. PETERS ~- OR THAT MR, PETERS MEET WITH YOU, MR. CQOPER,|

14D THAT THZ TWO OF YOU TALK TO THIS DEFENDANT IN ORDER TO SEE
1F YOU COULDN'T RESOLVE WHAT APPEARED TO BE AT THE TIME A CON-
FLICT, A SERIOUS CONFLICT. MR. PETERS HAS NOT YET REAPPEARED
IN THE CASE SINCE THAT TIME. I BELIEVE BOTH YOU AND MR, FRANZEN
HAVE. 1 UNDERSTAND HE IS5 OCCUPIED IN ANOTHER CASE.
" THE FACT REMAINS THAT THIS DEFENDANT

WAS NOT COMPETENTLY AND ADEQUATELY REPRESENTED. AND IT SHOULD,
I THINK, BE VERY CLEAR TO YOUR ADMINISTRATORS THAT WHATEVER
SYSTEM YOU HAVE 1S FUNCTIONING VERY POORLY. YOU APPARENTLY ARE
FUNCTIONING UNDER AN ARCHAIC RULE THAT ASSICNS A.CASElTO A
DEFUTY AND A DEPUTY CAN'T REMOVE HIMSELF OR EXTRACATE HIMSELF
FXO™ A POSSIBLE SITUATION MERELY BECAUSE [TS BEEN ASSIGNED TO
Hlx, THERE SEEMS TO BE A GREATER EMPHASIS UPON THE NEEDS OF
THE PUSLIC DEFENDERS THAN THERE IS5 UPON THE NEEDS AND THE
RIGHTS OF DZFENDANTS. I THINK THIS CASE REALLY HIGHLIGHTS THAT
SPECIFIC 1SSUE. '

I DON'T INTEND TO DO ANYTHING FURTHER
DIRECTLY WITH THIS. BUT 1 AM GOING TO TALK TO THE PUBLIC
JEFENDER, AND I WANT THAT AS A MATTER OF RECORD, BECAUSE 1
PERSONALLY AM, AND I THINK ANY CITIZEN SHOULD BE, DFFENDED BY
THIS LACK OF ADEQUATE REPRESENTATION. 1F THE SYSTEM 1S WRONG,
THEM THE SYSTEM QUGHT TO BE CHANGED.

BUT WHAT GOT US MERE 1S5 THE FACT, IF
1 BELIEVE MR. coopEé,AND 1 DO BELIEVE MR. COOPER, THAT HE HAD
MANY, MANY OTHER CASES ASSIGNED TO HIM AND THAT HE WAS REALLY
IN EFFECT OVﬁRHORKED BY THE SYSTEM. THAT DOES NOT ALLOW FOR
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- THE REASSIGNMENT OF OUR DEPUTIES AUTOMATICALLY OR WITHIN THE

SYSTEM ITSELF. IT WOULD SEEM TO ME THATY WE OUGHT TO CHANGE THE
SYSTEHM. NOﬁi 1 -DON'T KNOW WHETHEB THAT WOULD CHANGE THE
COMFORTASLE SITUATION THAT .SOME .DEPUTIES FIND THEMSELVES IN OR
HOW 17 HOULD:EFFECT THE OVERALL OPERATION. BUT CERTAINLY
SOREEODY WITHIN THAT ORGANIZATION CUGHT *0 BEGIN TO PAY ATTENTION
TO THZ DEFE&DANT'S RIGHTS, NOT ONLY TO A'sPEEDY TRIAL BUT TO AN
ADEQUATE REPRESENTATION.

1 MAYE TRIED IN THIS CASE TQ GIVE THE

DEFEMDANT'S VIEWS DEFERENCE. 1 HAVE PAID DEFERENCE TO THEM

BECAUSE 1T IS HIS LIFE THAT'S ON THE LINE IN THIS CASE.

_ HOWEVER, FROM THE TOTALITY OF THE
CIRCL“STANCES IN THIS CASE, I FIND THAT 1 COULD NOT PUT THE
DEFERDANT TO TRIAL THIS DATE, EVEN THOUGH 1T'S INCONVENIENT TO
THE STATE, BECAUSE I THINK IT WOULD DEPRIVE HIM OF A FAIR AND
IMPARTIAL TRIAL.* IT WOULD CERTAINLY DEPRIVE HIM OF HAVING
COMPETENT COUNSEL TO ASSIST HIM. AND THAT'S NOT TO SAY THAT
YOU CENTLEMEN ARE NOT COMPETENT. THAT'S MERELY TO FOLLOY
THROUGH WITH YOUR SUGGESTION TO ME THAT YOU HAVEN'T HAD ENOUGH
TIME TO ADZQUATELY AND CAPABLY ASSIST HIM IN HIS DEFENSE, A
TASK WHICH WAS UNDERTAKEN BY ANOTHER LAWYER WHO 1S NOT HERE
REPRESENTING HIM,

- ) THEREFORE, I WILL HONOR YOUR REQUEST TO
EXTEHD THE TRIAL DATE, AND 1 WILL EXTEND 1T UNTIL APRIL THE. 11TH.
THE DEFENDANT'S RIGHT TO A SPEEDY TREAL 1 THINK CAN BE PROTECTED,
TOGETHER WITH A RIGHT TO A FAIR AND IMPARTIAL TRYAL, AS WELL
AS ADEQUATE COUNSEL BY DOING SO. SO I WILL CONTINUE iT TILL
THEN.

HOWEVER, I WANT YOU TO REST ASSURED TN
ONE THING: WHATEVER YOUR OTHER ASSIGNMENTS MAY BE THIS WILL
HAVE SRI0RITY IN YOUR ASSIGNMENTS. AND IF YOU FIND THAT YOUP -

OTHER ASSIGNMENTS ARE IN ANYWAY DEBILITATING YOQUR ABILITIES TO
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PROCEED AND ADEQUATELY REPRESENT THIS DEFENDANT, 1 WANT YOU TO
FORTHWITH FILE A MOTION IN THIS COURT FOR YOU ARE, FIRST oF ALL,
OFFICERS OF THIS COURT, AND SECONDLY, PUBLTC ODEFENDERS., I
THINK YOU OUGHT TO UNDERSTAND THAT. I SOMETIMES FEEL THAT.YOU
GENTLEMEN BELIEVE IT'S THE OTHER WAY ARDUND.
_ IS THERE ANYTHING FURTHER TO COME

BEFORE THE COURT AT THIS TIMZ?

MR. HARMON: WHAT WOULD THE DATE OF CALENDAR
EALL BE? ' '

THE COURT: THE 7TH.

MR, HARMON: FINE, YOUR HONOR.

WILL THE COURT GIVE US A TIME CERTAIN

FOR A DEDOSITION WITH RESPECT TO DWANDA THOMAS?

THE COURT: TOMORROW, GENTLEMEN, AT THE HOUR
OF 2:002 '

MR, HARMON:I THAT'S FINE, YOUR HONOR. ‘

THE COURT: THE DEFENDANT WILL BE AVAILABLE
THEN.'

MR. HARMON: WELL, WHAT ABOUT THE MOTIONS THAT
ARE KOW PENDING BEFORE THE COURT?

THE COURT: I INTEQD TO TAKE CARE OF SOME OF
THE MOTIONS SINCE WE WERE WAITING.

MR. FRANZEN: YOUR HONOR, COULD WE RESPECTFULLY
ASK THAT THE RULING ON THOSE MOTIONS BE DELAYED? THEY WERE
HURRIEDLY WRITTEN, THEY AREN'T ALL THAT THEY SHOULD BE. WE.
MAY WISH TO SUPPLEMENT SOME OF THOSE MOTTONS TQ GIVE THE COURT
A BETTER PICTURE OF THE LAW,

THE COURT: WELL, THERE ARE SOME THAT ARE A
MATTER oF DISCRETION. I'LL EXERCISE THAT DISCRETION NOW, COUNSEL.

ON THE MOTION FOR ADDITIONAL

PEREMPTORY CHALLENGES,'THAT MOTION 15 DENIED., COUNSEL, IF 1T
AFPPEARS THAT THERE TS AN APPARENT EFFECT UPON THOSE JURORS THAT
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ARE PRESENT AT fHE TIME OF SELECT]O&, AND THAT 1 THINK 15§
EASTLY ASCERTAINABLE BY QUESTIONING, I WILL ADDRESS~THAT IN-
DIRECTLY AT THE T}HE. BUT THERE 15 NO STATUTORY AUTHORITY FOR
THE GRANTING OF ADDITIONAL PREEMPTORY CHALLENGES,AND 1 DON'T
INTEND TO BECOME THE LEGISLATURE AND EXTEND THdSE CHALLENGES.

THE MCTION FOR INDIVIDUAL EXAMINATION

OUTSIDE OF THE PRESEMCE OF OTHER JURORS, COUNSEL, THAT MOTION

AS WELL IS DEN]ED: AS YOU KNOW, WE HAYE TRIED HUNDREDS OF
CASES IN WHICH WE HAVE NOT FOLLOWED THAT RULE OR THAT REQUEST
OR THAT | SHOULD SAY PROCEDURE, I DON'T MEAN REQUEST; AND 1
DON'T FIND, NOR HAVE | BEEN SHOWN AT ANY TIME, THAT THIS
PROCEDURE 15 ANY BETTER THAN ANY DTHER PROCEDURE THAT WE HAVE
USED, If 1T APPEARS.THAT THERE 1S5 A TREHENDbUS DEGREE OF
KNOVWLEDGE ABOUT THE CASE, THAT THERE 15 JURORS WHO ARE MAKING
THOSE ASSERTIONS WHEN WE QUESTION THEM, IF THEY DO HAVE KNOWLEDGE
ABOUT THE CASE WHICH MAY INFLUENCE OTHER JURORS, T MAY CONSIDER
FURTHER INQUIRY. BUT AS FAR AS INDIVIDUAL EXAMINATION_OUTSfDE
OF THE PéESENCE OF OTHER JURORS, | FIND THAT PROCEDURE REALLY
ISN'T REALLY AN EF#ECTIVE METHOD OF vOIR DIRE. THE COURTS
MAY DIFFER ON THIS, BUT IN MY EXPERIENCE i HAVE NEVER SEEN
WHERE 1T HAS, NOR HAVE ] HEARD ANY EXPOSITION EY AMNY LOCAL !
JUDGE THAT SAYS THAT IT DOES; EXCEPT THE FACT THAT 1T ACCOMO-
DATES COUNSEL,

THE KOTICE OF INTENf SPEAKS'F0é ITSELF.
NO MOTION FOR THAT. |

WITH REGARDS TO THE MOTiON FOR LINE UP,

1 THINK ON THAT ONE, CDUNSEL, WE ARE TO GIVE YQU SOME -- HAS
THERE BEEN A RESPONSE TO THAT MOTION? 1 HAVEN'T SEEN IT IF
THERE HAS.

MR. HARMON: NO, YOUR HONOR. WE GOT THAT

MOTION THIS MORNING.
THE COURT:. ALL RIGHT. WELL, SINCE THAT IS5
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THE CASE, WE WILL JUST AS SOON SET THAT DOWN FOR A TIME CERTAIN |

S0 WE CAN ARGUE THAT TWO WEEKS, GENTLEMEN,lTHEl25TH.
" MR. HARMON: THAT'S FINE, YOUR HONOR.
‘ THE COURT: ALL RIGHT. WE WILL SET THAT

MOTION DOWN THE 25TH AT 9:00 A.M. _ -

' ~ THEN THE LAST SERIES OF MOTIONS WERE TO
SEVER, | WANT TO COMMEND BOTH OF YQU GENTLEMEN, COUNSEL, IN
THIS, IATHINK YOU BOTH DID A VERY GOOD JOB IN RESEARCHING les
ISSUE. HOWEVER, LOOKING AT THE STATE;S RESPONSE I THINK IT WAS
A COMMENDABLE JOB OF RESEARCH. I'M CONVINCED,AFTER LOOKING AT
1T, THAT FOLLOWING WHAT YOUR THEORY OF THE GASE COULD POSSIBLY
BE AS YOU HAVE INDICATED IMN YOUR MOTION AND THAT SEEMS TQ BE

THE TEST. 1 WAS NOT AWARE THAT THAT WAS THE_TEST UNTIL T READ

YQUR POINTS AND AUTHORITIES. SO YOUR MOTION TO SEVER IS DEMIED.

LET'S PROCEED ON TO THE NEXT ONE, THE
MOTION IM LIMINE TO DISCOVER BAD GONVICTIONS AMD PRIOR ACTS, TO

SUPPRESS THE SAME. GENTLEMEN,. T WILL CONTINWE THAT UNTIL WE

" REALLY GET A CHANCE TO GET INTO DEPTH AND READ SOME OF YOUR

POINTS ON THAT ONE. 50 1 WILL CONTINUE THAT CNE UNTIL THE
25T AT THE HOUR OF 9:00 A.M.
THE MOTION TO DISCOVER AGGRAVATING

CIRCUMSTANCES, DO YOU HAVE ANY PROBLEM WITH THAT OR'DO YOU
WANT TO RESPOND TO THAT, COUNSEL?

© MR. HARMON: WE DON'T QBUECT TO THAT, YOUR
HOLOR. WE THINK IN PART THAT ALREADY 1T HAS BEEN COMPLIED WITH
WITH OUR NOTICE OF iNTENT. AND I WILL STATE FOR THE RECORD
THAT WHEW WE GET ADDITIONAL INFORMATION WE WILL SUPPLEMENT THE
NOTICE OF INTENT,

THE COURT: 1 THINK THEY ARE. 1 THINK COUNSEL

IS ENTITLED TO THAT. UNDER THE STATUTE AS TO WHAT EXACT FORM,
AND THE RIGHTS OR OBSERVATIONS, THE STATUTE 1S UNCLEAR AS TO
HOW THAT 1S TO BE MADE KNOWN. BUT 1 WILL GRANT YOUR MOTION,

. =15~
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COUNSEL, AND IF THERE 1S ANY QUARREL AS TO HOW 1T IS GOING TO
BE FULFILLED, IF YOU DON'T BELIEVE 1T'S FULFILLED ADEQUATELY,
YOU HAVE AT LEAST UNTIL TEN DAYS BEFORE TRIAL TO RAISE THAT
BY WRITTEN MOTION. 1 DON'T WANT TO WAIT UNTIL THE LAST DAY,
GENTLEMEN, AND THEN HAVE THE MOTIONS RAISED AT THE DAY OF TRIAL.
" ANY OTHER MOTIONS? |
MR. COOPER: NOTHING AT THIS TIME, YOUR HONOR.
THE COURT: ALL RIGHT, GENTLEMEN, WE WILL BE IN
RECESS. WE WILL TAKE THE DEFENDANT BACK UP.
WE HAVE HAD | THINK THIS' 1S OUR TENTH
BOM3 THREAT. SO 1 JUST WANT TO LET YOU KNOW, 5O THE BATLIFF
IS INSTRUCTED TO SEARCH THE AREA AND 1 JUST WANT TO LET YOU
KNOW. .WE'RE NOT GOING TO CLEAR THE COURTHOUSE. 1 JUST WANT
TO LET YOU KNOW THAT WE'VE RECEIVED IT.
MR. FRAMNZEN: YOUR HONOR?
THE COURT: YES.
MR, FRANZEN: THE DEFENDANT WiSHES TO ADDRESS
THE COURT. DO YOU HAVE TIME BEFORE WE LEAVE?
THE COURT: WELL, 1 THINK: WE BETTER DO FIRST
THINGS FIRST,
THE DEFENDANT: 1T WILL BE BRIEF, YQUR HONOR,

'THE COURT: ALL RIGHT. MAKE 1T VERY BRIEF,

' BECAUSE 1 DON'T WANT A BANG IN THE-MIDDLE OF 1T,

THE DEFENDANT: YES. BUT MY RIGHTS TO A
FAST AND SPEEDY-TRIAL, ARE YOU DENYJNG THAT? ARE YOU MOVING --

THE COURT: 1 CONTINUED IT TO APRIL THE 11TH,

"1 DON'T BELIEVE 1 HAVE DENIED YODUR RIGHT TO A SPEEDY TRFIAL.

THE DEFENDANT: OH, YOU HAVEN'T DENIED --

THE COURT: NO. THE STATUTE SAYS THAT IF
POSSISLE IN EFFECT THAT THE COURT SHOOLD SET THE HATTER DOWMN
FOR TRIAL WITHIN 60 DAYS FROM THE DATE ]N.THIS CASE YOU WERE
BROUGHT BACK TO THE JURISDICTION, BRbUGHT BEFORE THE COURT,

=16~
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AND ARRAIGNED, SINCE. YOU HAD PREVIQUSLY LEFT. SO IT DOESN'T

APPEAR THAT IT'S GOING TO BE MUCH LONGER THAN THAT. IT'S

DISCRETIONARY TO THE COURT, AND 1 HAVE EXERCISED THAT DISCRETION.

1 THINK IT WILL BE TO YOUR BENEFIT IN THE LONG RUN.

ATTEST:

WE WiLL BE IN RECESS.
¢ WHEREUPON, AT THE HOUR

OF 3:15 P.M. A RECESS WAS

"HAD. )

( END OF PROCEEDINGS.)

FULL, TRUE AND ACCURATE TRANSCRIPT OF THE PROCEEDINGS.

RENEE S1LXAGGIO gf?.’k. NO. 122 .
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ROEERT J. MILLER
District Attorney
Clark County Courthouse
Las Vegas, Nevada B9155

CASE NO. C53867 -
DEPT. NO. V EELEG
TR RIS TR E

LCHE i TA BOWMAN®
CLERK

EY
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF
IN AND FOR THE COUNTY OF CLARK.

THE STATE OF WEVADA,

)
}
Plaintiff, ]
) SUPFLEMENTAL
-VE— ) NOTICE OF INTENT
) TO SEER DEATH PENALTY
SAMUEL HOWARD, ) —
}
Defendant. )
)

COMES NOW the State of NWevada, through ROBERT J. MILLER,
Clark County District Attorney, by his Chief Deputy District
Attorney MELVYN T. HARMON, pursuant to NRS 175.552 and NRS 200.
032 and reiterates ite intention to seek the death penalty at a
penalty hearing provided the trial jury returns a verdict of
guilty of Murder in theFirst Degree. Furthermore, the State of
Nevada discloses that it will present the following evidence in
additional to information provided in its original notice of in-
tent to seek the death penalty filed January 7, 1583 as follows:

ili Evidence of three separate robbery offenses committed
in the New York City area where the modus operandi of the of-
fenses im similar to the offenses involving victim MONAHAN,

(a} EDWARD SCHWARTZ wae a victim of a
robbery on or about October 5, 197% and has
positively identified a photograph of SAMUEL
HOWARD as the suspect.

(b} JORN TUCILLO was the victim of a

robbery on or about October 7, 1979 and has

AA000081
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made a poeitive identification of defendant
SAMUEL HOWARD as the perpetrator of that
offense.

{c} MARK ROTHMAN was the victim of a
robbery on or about July 31, 1979 and he is
expected to identify SAMUEL HOWARD as the
person responsible for the commission of
the crime.

Detectives GREENE and CURHAN, believed to be affiliated
with the polige department in Queens, Hew York, were involved in
the investigation of the ahove mentioned robberies and will be
able to tesitfy to identification procedures. .

DATED this 12th day of January, 1983.

Respectfully submitted,

ROBERT J. MILLER
Digstrict Attorney

MEZVYN T, HARMON
Chief Deputy District Attorney

RECEIPT OF A COPY of the foregoing SUPPLEMENTAL NOTICE OF -
INTENT TO SEEK DEATH PENALTY is hereby acknowledged this gé}
day of January, 1983.

CLARK COUNTY PUBLIC DEFENDER

Attorney for Defendant
SAMUEL HOWARD

309 South 3rd S5t..
Las Vegas, Nevada 89101

160 |
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LAS VEGAS, NEVADA, TUESDAY, APRIL 12, 1583, AT 10:00 A.M.

P A T B -
HOHR R H A B e o o

(WHEREUPON, AT THE HOUR OF
10:00 O'CLOCK A.M. THE FOLLOWING
PROCEEDINGS WERE HAD QUTSIDE

"THE PRESENCE OF THE UURY:)

THE COURT: <YHIS 1S THE CONTlNUAleN OF THE

CASE OF THE STATE OF NEVADA VERSUS SAMUEL HOWARD. .
15 THE STATE READY TO PROC?E&?

MR. HARMON: YES, THE STATE IS READY, YOUR
HONCR.

THE COURT: COUNSEL?

MR. FRANZEN: YOUR HONOR, I NOTICED ON THE
9:00 D'CLOCK CALENDAR THIS MORMING THERE WERE TWO PROPER
MOT I ONS BROUGHT BY THE DEFENDANT, 1 DON'T KNOW.

THE COURT: THOSE WERE DIgPOSED OF YESTERDAY,
COUNSEL, 1 THOUGHT.

MR. FRANZEN: [ -- [ DIDN'T REALIZE THEY

21

22

30
3
32

HAD BEEN, YOUR HONOR. I WAS JUST BRINGING IT TO THE COURT'S

ATTENTION THAT I THOUGHT 1T WAS ON THIS MORNING.

THE COURT: WELL, THERE IS A MOTION TO
DISCOVER.

MR. FRANIEN: YES, SIR.

THE COURT} AND THAT'S A LITTLE LATE.

THE PROPER MOTIONS, COUNSEL, IF YOU

FEEL THEY HAVE ANY VALIDITY YOU MAY PROCEED TO RAISE THEM
AS WE PROCEED THROUGH THE TRIAL.

MR. FRANZEM: VERY WELL, YOUR HONOR. I
GUESS IT'S JUST ANOTHER INDICIA OF OUR IRRECONCILABLE
DIFFERENCES WITH THE DEFENDANT.

THE COURT: WELL, I UNDERSTAND THAT. BUT

-192-
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THE NEVADA CASES ARE VERY, VERY CLEAR THAT WHEN DEFENDANT

HAS COUNSEL, COUNSEL WILL BRING MOTIONS AND NOT DEFENDANTS .

MR,

STATEMENT, YOUR HONOR.
THE

MR.

FRANZEN:

WE WI

COURT:

FRANZEN:

VERY WELL, YOUR HONOR.

LL NOT BE MAKING AN OPENING

ALL RIGHT.

THE DEFENDANT HAS INOT ADVYISED

US OF HIS '‘DEFENSE. SO MWE ARE—NOT SURE WHAY TQ S5AY.

THE

COURT.

50 IS

OF THE PRESENCE OF THE JURY?

21

22

B R

2?7

28

30
a1
iz

ALL RIGHT.

THERE ANYTHING FURTHER OUTSIDE

MR. HARMON: NOT FROM THE STATE, YOUR HONOR.
MR, FRANZEN: NO, SIR.
THE COURT: ALL RIGHT. CALL THE JURY.
(WHEREUPON, THE JURY ENTERED
THE COURTROOM AND THE FOLLOWING
PROCEEDINGS WERE HAD:)
THE COURT: COUNSEL STIPULATE TO THE PRESENCE
OF THE JURY?——— -
MR. HARMON: THE STATE DOES, YOUR HONOR.
MR. FRANZEN: YES, YOUR HONOR, THE DEFENSE
DOES . )
THE COURT: LADIES AND GENTLEMEN OF THE PANEL,

YOU HAVE BEEN HANDED PADS AND

AS YOU DEEM NECESSARY.

HOWEVE

PENCILS BY.THE BAILIFF TO USE

R, LET ME ADVISE YOU THAT EVERY-

THING THAT IS BEING SAID IN THE COURTROOM 15 BEING TAKEN DOWN

WORD-FOR-WORD BY THIS YOUNG LADY SEATED RIGHT HERE CINDICATINGD .

S0 IF YOU DECIDE TO TAKE NOTES,

1 WOULD TAKE THEM JUDICIOUSLY.

BY THAT I MEAN DON'T GET CARRIED AWAY. SOME JURORS GET S0

CARRLIED AWAY W1TH TAKING NOTES THEY FORGET THEY HAVE ANOTHER

DBLIGATION, AND THAT IS5 TO OBSERVE THE WITNESSES AS THEY

-193-
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TESTIFY. YOU ARE GOING TO HAVE TO MAKE SOME JUDGMENTS AT
THE END OF THIS TRIAL AND THOSE JUDGMENTS, OF COURSE, WILL
DEPEND UPON WHO YOU BELIEVE AND WHO YOU DON'T BELIEVE. SO

1 THINK IT'S VERY IMPORTANT THAT YOU OBSERVE THE WITNESSES

_AS THEY TESTIFY. SO JUST DON'T OVERUSE YOUR PADS AND PENCILS.

PLEASE  PAY ATTENTION TO WHAT'S GOING ON 1IN THE COURTROOM.

FURTHER;.THE COURT WISHES TO ADVISE
YOU THAT NO JURQR MAY DECLARE.TO H1S FELLOW JURORS ANY FACT
RELATING TO THE CASE AS OF HIS OWN KNOWLEDGE. AND IF ANY
JUROR DISCOVERS, DURING THE TRIAL OR AFTER THE TRIAL HAS
RETIRED, THAT HE OR SHE OR ANY OTHER JUROR HAS PERSONAL
KNOWLEDGE OF ANY FACT IN CONTROVERSY IN THE CASE, HE SHOULD
DISCLOSE SUCH SITUATION TO THE JUDGE OUT OF THE PRESENCE OF
THE OTHER JURORS.

1T OCCURS SOMETIMES DURING TRIALS
THAT A JUROR WILL REMEMBER SOMETHING ABOUT THE CASE AND PROBABLY
HAD FORGOTTEN ABOUT IT INADVERTENTLY BECAUSE THEY DIDN'T MAKE
THE CONNECTION FROM WHAT THEY OBSERVED OR SAW QR HEARD TO

THE CASE AT HAND. WHEN THAT OCCURS, YOU ARE DUTY BOUND TO

21

8
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27
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a0

31

REPORT THAT TO MY BAILIFF. THEN I WILL HAVE TO CONFER WITH
THE ATTORNEYS TO SEE WHETHER OR NOT YOU WILL OR WILL NOT
CONTINUE ON AS JURORS. THE REASON FOR THAT 1S OBVIOUS: AS I
MENTIONED TO YOU WHEN WE STARTED THIS CASE, YOU ARE THE JUDGES
OF THE FACTS AND YOU ALONE WILL.DETERMINE THE FACTS. NOBOGDY
ELSE WILL DETERMINE THEM BUT YOU.

WHEN YOU START TO, IN EFFECT, TESTIFY
WITH YOUR PERSONAL KNOWLEDGE, YOU CHANGE YOUR ROLE FROM THAT
OF A JUDGE TO THAT OF A WITNESS. OF COURSE, THESE PARTIES
HAVE NOT HAD AN OPPORTUNITY TO CROSS-EXAMINE YOU AND TO
EXAMINE YOU -ABOUT THE EXTENT OF YOUR KNOWLEDGE. S0 THAT WOULD
HAVE TO BE REPORTED, OF COURSE, TO THE CDYRT.

THAT MEANS IF ANY OF YOU HEAR ANOTHER
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JUROR REITERATING OR STATING THAT THEY KNOW SOMETHING ABOUT

THE CASE, YOU ARE REQUIRED TO REPORT THAT TO THE COURT AS WELL.

READ THE INFORMATION TO YOU,
FURTHER ABOUT WHAT 15 GQOING TO HAPPEN IN THESE PROCEEDINGS AND

WHAT YOU CAN ANTICIPATE AND WHAT YOU OUGHT TO BE LOOKING FOR

DURING THE TRIAL.

AT THIS TIME, WE WILL HAVE THE CLERK

MISS CLERK, YOU MAY READ THE INDICTMENT.

THE CLERK: YES, SIR.
CASE NUMBER C53867. FILED MAY 21,
11:40 A.M., 1981. LORETTA BOWMAN,

CLERK. BY ALDENA MANG.

IN THE EIGHTH JUDICIAL DISTRICT COURT
OF THME STATE OF NEVADA, IN AND FOR THE

COUNTY OF CLARK.

THE STATE OF NEVADA, PLAINTIFF,

VERSUS SAMUEL HOWARD, ALSO KNOWN AS

KEITH, DEFENDANT,

AND I WEILL INSTRUCT YOU A LITTLE

INDICTMENT. ROBBERY, FELONY MN.R.S.
200.380; MURDER, FELONY N.R.S.
200.010, 200.030; AND USE OF A
DEADLY WEAPON 1N COMMISSION OF A

CRIHE, FELONY M.R.5. 193.165.

STATE OF NEVADA, COUNTY OF CLARK,

5S.

THE DEFENDANT ABOVE NAMED, SAMUEL
HOWARD, ALSQ KNOWN AS KEITH, 1§
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ACCUSED B8Y THE CLARK COUNTY &RAND

" JURY OF THE CRIME OF ROBBERY, FELONY

N.R.5. 200.380; MURDER, FELONY N.R.S.
200,010, 200.030; AND USE OF A

DEADLY WEAPON IN COMMISSION OF A

CRIME, FELONY N.R.S. 193.165; COMMITTED
AT ‘AND WITHIN THE COUNTY OF CLARK, STATE
OF NEYADA, BETWEEN MARCH 25, 1980, AND

MARCH 27, 1980, A5 FOLLOWS:

COUNT I - ROBBERY AND USE OF A DEADLY

WEAPON IN THE COMMISSION OF A CRIME,

D1D ON OR ABOUT MARCH 25, 1980, THEN AND
THERE WILFULLY, UNLAWFULLY AND FELONIQUSLY
TAKE PERSONAL PROEPRTY FROM THE PERSON

OF KEITH M. KINSEY, OR IN HiIS PRESENCE,

BY MEANS OF FORCE OR VIQLENCE OR FEAR

OF TNJURY TO, AND WITHOUT THE CONSENT

AND AGATNST THE WILL OF THE SATD” KEITH

M. KINSEY, TO-WIT: A MOTOROLA 2-CHANNEL
RADIO BELONGING TO SEARS, ROEBUCK &
COMPANY, 3450 SOUTH MARYLAND PARKWAY,

LAS VEGAS, CLARK COUNTY, NEVADA, BEING

IN THE RIGHTFUL-POSSESSION OF KEITH M.
KINSEY, AND A WALLET AND CONTENTS’
BELONGING TO KEITH M. KINSEY, DEFENDANT
USING A DEADLY WEAPON, TO-WIT: A FIREARM,

DURING THE COMMISSION OF SAID CRIME.

COUNT II - ROBRERY AND USE OF A DEADLY
WEAPON IN COMMISSION OF A CRIME,
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010, ON OR ABOUT MARCH 27, 1980,

THEM AND THERE WILFULLY, UNLAWFULLY
AND FELONIOUSLY TAKE PERSONAL PROPERTY
BELONGING TO GEORGE STEVEN MONAHAN,
TO-WIT: WALLET AND CONTENTS, FROM THE
FPERSON OF GEORGE STEVEN MONAHAMN, OR IN
HIS PRESENCE, BY MEANS OF FORCE OR
VIOLENCE OR FEAR OF INJURY TOD, AND
WITHOUT THE CONSENT AND AGAINST THE
WILL OF THE SAID GEDRGE STEVEN MONAHAN,
SAID DEFENDANT USING A DEADLY WEAPON,
TO-WIT: A FIREARM, DURING THE COMMISSION

OF SAID CRIME.

COUNT I11 - MURDER AND USE OF A DEADLY

WEAPON 1M COMMISSION OF A CRIME,

DID, ON OR ABOUT MARCH 27, 198%, THEN

AND THERE, WITHOUT AUTHORITY OF LAW

21

25

27

30
31

AND WITH MALICE AFORETHOUGHT, WILFULLY
AND FELONIOUSLY KILL GEQRGE STEVEN
MQNAHAN, A HUMAN BEING, BY SHOOTING

AT AND INTO THE BODRY OF THE SAID GEORGE
STEVEN MONAHAN WITH USE OF A DEADLY

WEAPON, TO-WIT: A FIREARM.

DATED THIS 20TH DAY OF MAY, 1981.

ROBERT J. MILLER, DISTRICT ATTORNEY,

BY RAYMOND D, JEFFERS, CHEIF DEPUTY.
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ENDORSEMENT: A TRUE BILL. VALENE
SCOVILLE, DEPUTY FOREMAN, CLARK

COUNTY GRAND JURY, PANEL A.

WITNESSES EXAMINED BEFORE THE GRAND

JURY ==

THE COURT: .COUNSEL, D0 YOU WAIVE THE
READING OF THE WITNESSES?

MR. HARMOM: THE STATE DOQES, YOUR HONOR.

MR. CQOPER: YES, YQUR HONOR.

THE CLERX: TO WHICH THE DEFENDANT HAS
ENTERED PLEAS OF NOT GUILTY,

THE COURT: ALL RIGHT.

LADIES AND GENTLEMEN, THE INFORMATION

THAT HAS JUST éEEN READ TO YOU, REMEMBER 15 A MERE ACCUSATION.
IT 1S NOT EVIDENCE. [IT MERELY 15 A METHOD OF BRINGING A
DEFENDANT BEFORE A JURY TO DETERMINE HIS GUILT OR INNOCENCE.

YOU MUST FURTHER REMEMBER THAT THE

1
22

g

il
28
29
30
31
2

DEFENDANT, AS WE START THESE PROCEEDINGS; 1S ASSUMERTOBE—- —
INNOCENT UNTIL HIS GUILT IS PROVEN BEYOND A REASONABLE DOUBT.
1 WOULD JUST LIKE TO READ TD YOU WHAT A REASONABLE DQUBT 15,
AS DEFINED BY THE NEVADA LEGISLATURE, A5 WE START THESE
PROCEEDINGS TO GIVE YOU SOME IDEA DURING THESE PROCEEDINGS
AS TO WHAT THE STANDARD OF PROOF IS¢
A REASONABLE DOUBT 1S ONE

BASED ON REASON. IT IS NOT A MERE

POSSIBLE DOUBT, BUT IS5 SUCH A DOUSBT

AS WOULD GOVERN OR CONTROL A FERSON

IN THE MORE WEIGHTY AFFAIRS OF LIFE.

IF THE MINDS OF THE JURORS, AFTER

THE ENTIRE COMPAR]ISON AND CONSIDERATION
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OF ALL OF THE EVIDENCE, ARE IN

5UCH A CONDITION THAT THEY CAN

SAY THEY FEEL AN ABIDING CONVICTION
OF THE TRUTH QF THE CHARGE, THERE

IS NOT A REASONABLE DQUBT. DOUBT

TO BE REASONABLE MUST BE ACTUAL

AND SUBSTANTIAL, NOT MERE POSSIBILITY

OR SPECULATION.

LADIES AND GENTLEMEN, OVER THE NEXT
FEW DAYS THIS TRIAL WILL PROCEED GENERALLY IN THE FOLLOWING
FASHION:
FIRST, THE STATE MAY MAKE AN OPENING STATEMENT

OUTLINING THEIR CASE TO YOU. THE DEFENSE ALSO HAS THAT SAME
RIGHT AND OPPORTUNITY. BUT REMEMBER THAT NEITHER SIDE HAS
TO MAKE AN OPENING STATEMENT. IT ISN'T REQUIRED IN THE LAW.
IT'S MERELY AN ACCOMMODATION TO THEM IF THEY DESIRE TO AVAIL
THEMSELVES OF IT. S0, ONCE AGAIN, REMEMBER THAT AN OPENING
STATEMENT IS NOT REQUIRED.. THE PURPOSE OF AN OPENING STATEMENT
e tOCEVE YOU KINDOF A ROAD MAR OF WHAT THE PARTIES' CASE |
WILL BE. 1T'S NOT TO BE USED FOR ARGUMENT BECAUSE THAT WILL
COME AT THE END OF THE TRIAL, WHEN WE HAVE CONCLUDED THE
EVIDENCE, READ THE INSTRUCTIONS TO YOU, AND THEN THE STATE
AND THE DEFENSE MAY ARGUE THE CASE TO YOU. AT THIS POINT
1T'S MERELY TO KIND OF FOCUS YOUR ATTENTION AS TO WHAT EACH
SIDE INTENDS TO PROVE. .

THEN THE STATE, SINCE THEY HAVE THE
BURDEN, MUST PROCEED TO INTRODUCE EVIDENCE. AT THE CONCLUSION
OF THE STATE'S EVIDENCE, THE OEFENDANT ALSO HAS A RIGHT TO
INTRODUGE EVIDENCE.

AT THE CONCLUSION OF ALL OF THE
EVIDENCE THAT WILL COME TO YOU IN THE FORM OF WITNESSES WHO
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W 6 TVE—rOU- MORE SPECIFECINSTRUCTION ON- THAT—BUT THAT 15—

WILL BE TESTIFYING UNDER OATH AND ANY EXHIBITS THAT MAY BE
ADMITTED THROUGH THEM OR ANY STIPULATIONS THAT THE LAWYERS
AGREE UPON, AT THE CONCLUSION OF THE EVIDENCE THEN THE COURT
WILL THEN INSTRUCT YOU AS TO THE LAW.

WE WILL THEN LISTEN TO THE ARGUMENTS
OF COUNSEL, THEN YOU WILL PROCEED TO THE JURY ROOM, WHERE
YOU WILL ELECT A FOREMAN. YOU WILL THEN PROCEED TO DELIBERATE
AND ARRIVE AT A VERDICT IF YOU CAN. "

No;, REMEMBER ONCE AGAIN, THAT IT IS
YOUR DUTY, AND YOUR DUTY ALONE, TO DETERMINE THE FACTS. PLEASE
PAY ATTENTION TO THESE WITNESSES AS THEY TESTIFY. AND FROM
THIS EVIDENCE YOU CAN DRAW REASONABLE INFERENCES ARISING FROM
THAT EVIDENCE. IN DOING SO, YOU MUST NOT ENGAGE IN GUESSWORK
OR SPECULATION. SOMETIMES JURORS ARE OF THE OPINION THAT
THEY LISTEN TO WHAT THEY HEAR ON TELEVISION OR OTHER SOURCES
AND COME UP WITH A CONCLUSION THAT CIRCUMSTANTIAL EVIDENCE
I$ NOT GOOD EYIDENCE. WELL, THAT [5 NOT THE LAW, AND 1 WOULD
S0 INSTRUCT YOU. EITHER DIRECT OR CIRCUMSTANTIAL EVIDENCE,

EITHER OME, MAY BE USED BY YOU IN ARRIVING AT A VERDICT. I

ONE OF THE MISCONCEPTIONS, I BELIEVE, THAT JURORS HAVE WITH
REGARD TO THE TYPE OF EVIDENCE THAT IS ADMITTED.

B ‘REMEMBER, THAT THE TESTIMONY OF THE
WITNESSES CAN COME TO YOQU lNT%NOTHER FORM, AND 1 DON'T KNOW
WHETHER IT WILL BE, AND THAT IS BY USE DF DEPOSITIONS.

o WILL THERE “BE ANY DEPOSITIONS IN
THIS CASE, COUNSEL?
MR. HARMON: THERE'RE NOT ANY ANTICIPATED,
YOUR HONOR.
THE COURT: REMEMBER, THOUGH , THAT WHEN
THE PARTIES ARE HERE IN A COURTROOM AND IF ONE SIDE OBJECTS,
DON'T START KEEPING COUNT OF WHETHER THEY WIN THE OBJECTIQON OR
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NOT, THAT ISN'T THE WAY THE TRIAL IS RUN. WHEN ONE SIDE i5
PRESENTING, THE OTHER SIDEWILL, OF NECESS1TY, BE OBJECTING
MORE. BUT WHEN THE OTHER S1DE 15 PRESENTING, THEN YOU WILL
SEE THE OBJECTIONS SWITCH TO THE OPPOSITE SIDE.

" DON'T DRAW ANY CONCLUSIONS BECAUSE
1 SUSTAIN OR OVERRULE THE OBJECTION. IF SOMEONE MAKES AN
OBJECTION AND I OVERRULED IT, THE QUESTION MAY PROCEED AND
THE WITNESS MAY ANSWER; 1F 1 SUSTAINED THE OBJECTION, THEY
CAN'T PROCEED ANY FURTHER thH THAT QUESTION; IF 1 ORDER THAT
THE MATTER BE STRICKEN AND YOU DISREGARD IT, YOW HAVE TO
DISREGARD EITHER THE QUESTION ASKED QR THE ANSWER GIVEN,
DEPENDING ON WHAT THE QUESTION 15.

REMEMBER THOUGH, THESE ARGUMENTS
AND OBJECTIONS ARE DICTATED BY RULES OF EVIDENCE WHICH HAVE
TAKEN HUNDREDS.OF YEARS 1N OUR AMERICAN JURIST PRUDENTI1AL
SYSTEM TO DEVELOPE; RULES LIKE THE HEARSAY RULE. HEARSAY
1$ NOT ADMISSIBLE BECAUSE A WITNESS TAKES A STAND AND SAYS,

"1 HEARD JOE SAY" QUTSIDE THIS COURTROOM. THE REASON IT

1SN'T ADMISSIBLE [5 JOE 1SN'T HERE; JOE ISN'T UNDER OQATH;

JOE CAN'T BE CROSS;EXAMINED. SO THERE ARE REASONS FOR THESE
RULES., AND THESE ARE THE THINGS THAT 1 WILL RULE UPON,
WHETHER OR NOT THEY ARE MATERIAL ANMD LEGAL EVIDENCE. AND IF
THEY ARE LEGAL AND HATERIALAEV[DENCE, CERTAINLY THEY WILL GD
BEFORE YOU, 1F THEY'RE NOT, IT WILL NOT.

AT TIMES THROUGHOUT THE TRIAL WE
MAY HAVE ARGUMENTS QUTSIDE OF YOUR PRESENCE, THAT1S HEARINGS.
WE MAY EVEN HAVE WITNESSES TESTIFY. AND I KNOW 1T'S GOING
TO BE ANNOYING TO YQU TO HAVE TO GO QUTSIDE AND SIT QUTSIDE
AND WAIT DURING THIS PERIQOD QF TIME. BUT THESE ARGUMENTS DO
CUT DOWN AND LIMIT THE AMQUNT OF EVIDENCE THAT COMES BEFORE
YOU. 1T REALLY CUTS DOWN THE TRIAL TIME. AND ALSQ MORE
IMPORTANTLY IT PROTECTS THE PARTIES, BECAUSE THEY GET AN
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OPPORTUNITY TO RAISE THESE OBJECTLONS OUTSIDE OF YOUR PRESENCE,
BECAUSE AT THE POINT IN TIME THE OBJECTION IS RAISED, WE DON'T
KNOW WHETHER OR NOT THAT EVIDENCE WILL BE ADMITTED FOR YOU
TO CONSIDER. '

ONCE AGAIN, REMEMBER THAT THE OPENING
STATEMENTS AND THE CLOSING ARGUMENTS OF THE LAWYERS 1S NOT
EVIDENCE. STATEMENTS AND ARGUMENTS OF LAWYERS 1S NOT EVIDENCE.
1 POINT THAT OUT TO YOU BECAUSE LAWYERS ARE NOT UNDER OATH,
THEY ARE NOT SWORN AS WITNESSES, THEY ARE NOT TESTIFYING AS
WITNESSES. THEY ARE ADVOCATING THEIR CLIENT'S POSITION.
SOMETIMES JURORS GET CONFUSED AND THEY WILL GO BACK TO THE
JURY ROOM AND SAY, "THAT LAWYER SAID", AND ASSUME THAT THAT
IS EVIDENCE. IT IS NOT. THEY MAY BE PARAPHRASING EVIDENCE.
WHAT YOU WANT TO PAY ATTENTION TO 15 WHAT THE WITNESSES SAY,
BECAUSE THEY'RE THE ONES THAT YOU ARE GOING TO HAVE TO BELIEVE
oR DISBEL]EVE..

FURTHER, REMEMBER THAT WE ARE NOT
HERE TO BE IN ANY WAY INFLUENCED BY ANY FEELING OF PERSONAL

SYMPATHY OR PREJUDICE TOWARD ANY PART OF THIS SUIT. EACH
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PARTY OF THIS SUIT IS ENTITLED TU A FAIR AND IMPARTIAL
CONSIDERATION.

NOW, NO STATEMENT OR RULING OR
REMARK THAT | MAKE DURING THIS TRIAL IS IN ANY WAY TNTENDED
TO INDICATE MY OPINION AS TO WHAT THE FACTS ARE. YOU ALONE
DETERMINE THOSE FACTS. I DON'T. -50 YOU WILL NOT FIND ME
MAKING ANY SUCH CONCLUSIONS.

REMEMBER, THAT YOU ALONE MUST DECIDE
UPON THE BELIVEABILITY OF THE EVIDENCE AND IT5 WEIGHT AND ITS
VALUE. 1IN CONSIDERING THE WEIGHT AND VALUE OF THE TESTIMONY
OF ANY WITNESS, YOU CAN TAKE INTO CONSIDERATION THE PARENTS,
THE ATTITUDE, THE BEHAVIOR OF THE WITNESSES, THE INTEREST OF
THE WITNESS, THE OUTCOME OF THE SUIT, THE RELATIONSHIP OF THE
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WITNESS TO ANY PARTIES TO THE SUIT, THE INCLINATION OF THE
WITNESS TO SPEAK THE TRUTH OR NOT, THE PROBABILITY OR IM-
PROBABILITY OF THE HIT“ESSES' STATEMENTS, AND ALL OF THE
OTHER FACTS AND CIRCUMSTANCES. THUS, YQU CAN GIVE TO THE
TESTIMONY OF ANY WITNESS JUST SUCH WEIGHT AS YOU BELIEVE THAT
WITNESS IS ENTITLED TO RECEIVE.

ONCE AGAIN, UNTIL THIS CASE 1S
SUBMITTED TO YOU FOR YOUR DELIBERATIONS, YOU ARE NOT TO
D15CUSS THIS CASE WITH ANYONE OR REMAIN WITHIN THE HEARING OF
ANY WITNESS DISCUSSING IT. I THINXK ] INSTRUCTED YOU ON THIS
YESTERDAY AS TO WHAT YOU CAN DO.

.F]RST OF ALL, YOU CAN WALK AWAY FROM
THE PERSON; SECONDLY, YOU CAN TELL THEM THAT YOU ARE A JUROR,
APPRECIATE THAT THEY NOT DISCUSS IT WITH YOU OR PASS THE TIME
OF DAY WITH YOU, 1IF YQOU FEEL THAT YOU NEED TC REPORT TH1S
T0 THE,BAIL]FF,.PLEASE FEEL FREE TQ DO S50,

NOW, ONCE THE MATTER HAS BEEN SUBMITTED
TO YOU, AT THAT TIME, FOR THE FIRST TIME, YOU MAY DISCUSS THIS

WHEN ALL OF YOU ARE PRESENT IN THE JURY ROOM TOGETHER. BECAUSE

£
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ALL—OF Y OU— WL BEEN TOHEAR WHAT ALLOF THE REST OF——
YOU HAVE TO SAY BEFORE YOU ARRIVE AT A VERDICT.

NOW, REMEMBER TQ KEEP AN OPEN MIND
IN THIS CASE AND DON'T DECIDE ANY ISSUES UNTIL THE CASE 1S
FINALLY SUBMITTED TO YOU. BECAUSE IN TRUTH AND.IN FACT, YOU
CAN'T REALLY DECIDE ALL THE ISSUES UNTIL YOU HAVE THE LAW
AS A STANDARD TO APPLY THE FACTS TO AND MAKE THAT COMPARISON.
BECAUSE W1THQUT THE LAW, FACTS MEAN NOTHIMG. WI1THOUT THE
STANDARD, FACTS MEAN NOTHING. SO WITH THAT, REMEMBER THAT
THAT WON'T BE CONCLUDED UNTIL SOMEWHERE DOWN THE LINE; THE
FACTS WILL BE GIVEN TO YOU IMMEDIATELY BEFQRE THE ARGUMENTS;
AND THEN WHEN YOU GO BACK TO THE JURY ROOM YQU CAN MAKE THAT
COMPARISON.
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A5 I PREVIOQUSLY POINTED OUT TO YOU,
THE INSTRUCTIOQS WILL BE IN WRITING, AND YOU CAN TAKE THEM
WITH YOU TO THE JURY ROOM TO READ AND COMPARE.

1F YOU CANNOT HEAR ANY WITNESSES,
MYSELF OR THE LAWYERS, BECAUSE THEY'RE SPEAKING TOO SOFTLY,

RALISE YOUR HAND.. 0OON'T INTERRUPT THEM. ONE OF US ilLL PICK

17T Ub AND HAVE'THEI#ERSON-SPEAK UP OR.1'LL SPEAK UP OR WHOEVER'S

VOICE IS DROPPING: WILL SPEAK UP,

T REMEH&ER, THAT IN GUR SYSTEM, JURORS
MAY NOT ASK QUESTIONS.. YOU ARE NOT ADVOCATES. YOU ARE NOT
INTERROGATORS. YOU ARE JUDGES. AND YOU ARE TO JUDGE THIS
CASE ENTIRELY ON THE EVIDENCE SUBMITTED TO YOU IN TH1S COURT-
ROOM. YOU ARE NOT TO GO OUT TO THE SCENE OF WHERE THIS MAY
OR MAY NOT HAVE OCCURRED, OR GO BACK OR TRY TO RECONSTRUCY
ANY EVIDENCE. SCENES CHANGE AND THEY CHANGE VERY RAPIDLY.
SO YOU PROBABLY WON'T BE ABLE TO FIND THE SAME SITUATION
OCCURING AGALN. SO PLEASE DON'T GO BACK AND TRY TO DO THAT,
AS SOME JURORS WILL OPT TO DO MORE OFTEN 1IN CIVIL CASES THAN

CRIMINAL CASES. BUT JURORS DO TRY THAT.

IN THI1S TRIAL AND NOT AT OTHERS. DON'T DRAW ANY INFERENCES
FROM THE FACT THAT 1 TAKE NOTES AT ONE TIME AND NOT. AT
ANOTHER. _ . o
I BELIEVE THAT THOSE ARE ALL THE
INSTRUCTIONS THAT I HAVE TO GIVE YOU AT THIS POINT. '
AT THIS TIME, 15 THE STATE READY
TO MAKE AN OPENING STATEMENT, AND DO YOU DESIRE TO MAKE ONE
AT THIS TIME?
MR. HARMON: 17 IS, AND WE DO, YOUR HONOR.
THE COURT: YOU MAY, SIR.

MR. HARMON: THANX YOU, YQOUR HONOR.
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(OPENING STATEMENT)

BY MR. HARMON:

JUDGE MENDOZA, LADIES AND GENTLEMEN OF THE
JURY. THE EVIDENCE IN THIS CASE WILL ESTABLISH THAT ON OR
ABOUT MARCH THE 26TH, 1980, THE DEFENDANT, SAMUEL HOWARD,
DROVE A SBLACK 1980 OLDSMOBILE CUTLASS, BEARING A NEW YORK
LICENSE PLATE NUMBER TCO THE SEARS STORE, LOCATED IN THE )
BOULEVARD MALL, A SHOPPING CENTER, AT 3450 SOUTH MARYLAND
PARXWAY, SOMEWHERE SHORTLY AFTER NOON.

HE HAS WITH HIM A FEMALE COMPANION,

WHO WAITED IN THE YEHICLE. SHE WILL BE IDENTIFIED AS DWANA (SIC)

THOMAE, THE FIRST MAME IS5 SPELLED D-W-A-N-A,

MR. HOWARD WENT INTO THE S5TORE AND
APPROACHED THE HARDWARE DEPARTMENT IN THE SEARS STORE. SOME-
TiME SHORTLY A#TER HIS ARRIVAL THERE, BECAUSE OF HIS BEHAVIOR,
HE CAME UNDER THE SURVEILLANCE OF A SECURITY OFFICER. THAT
INDIVIDUYAL WILL BE IDENTIFIED AS KEITH KINSEY, K-I-N-S5-E-Y.

MR. KINSEY OBSERVED THE DEFENDANT

8

30
31
32

LOOKING FROM PLACE-TO-PLACE IN A SOMEWHAT NERVOUS MANNER.

AND THEN HE SAW HIM PICK UP A POWER TOOL FROM ONE DF THE
SHELVES IN THE HARDWARE DEPARTMENT., HE THEN WALKED A FEW
AISLES AWAY AND BEGAN LOOKING QUICKLY AND BENT DOWN AND THEN
REMOVED THE POWER TOOL, HHICA TURNED CUT TO BE A SANDER,
FROM THE BOX WHERE 1T WAS ORIGIMALLY CONTAINED; PULLED OUT
THE OTHER WRAPPING; PULLED QUT THE PLASTIC THAT WAS IMMEDIATELY
AROUND THE TOOL; AND PLACED THESE ITEMS BACK INTO THE BOX
AS THEY HAD BEEN OPENED OUTSIDE OF THE STORE.

THEN MR. KINSEY SAW THE DEFENDANT,
MR. HOWARD, APPROACH SEVERAL CASHIERS, AT LEAST ONE OF WHICH

HAD BEEN IDENTIFIED AS LINDA WILSON. THERE, REPRESENTATIONS
WERE MADE THAT HE HAD PYRCHASED THE SANDER AND DIDN'T LIKE IT
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AND WISHED TO RETURN 1T TO THE STORE AND GET A REFUND.

MR. KINSEY AT THIS POINT WAS AWARE
THAT SOMETHING IMPROPER, CONTRARY TO THE STORE POLICY, WAS
OCCURRING; BUT HE MOTIONED IN SOME FASHION TQ THE PERSONS
INVOLVED AT THE CASHIER'S DEPARTMENT TO LET THE TRANSACTION
CONTINUE.

THE DEFENDANT, MR. HOWARD, WAS GIVEN
A RETAIL CREDIT CHECK. HE‘HAS THEN INSTRUCTED TO TAKE THAT
DOWN TO THE MAIN CASHIER SECTION FOR A REFUND OF $41.3%,

MR. KINSEY, THE SECURITY OFFICER,
FOLLOWED HIM TO THAT LOCATION; AND AFTER, IN FALT, MR. HOWARD
HAD SECURED HIS SO-CALLED REFUND OF $41.39, HE GOT THE LITTLE
TAP ON THE SHOULDER FROM THE SECURITY OFFICER.

-AT THAT POINT, MR. HOWARD BECﬁME
RATHER IRATE; HE SUGGESTED THAT THE OFFICER HAD NO BUSINESS
APPROACHING HIH IN THIS WAY, THAT HE HAD, IN FACT, BOUGHT
LEGITIMATELY THE SANDER, THAT HE HAD A WIFE OR GIRLFR1END
IN THE AREA WHO WOULD CORROBORATE THAT.

MR. KINSEY CALLED FOR A BACK-UP,

“SUSPECTING THAT HE WAS GOING TO HAVE SOME DIFFHCOLTY—HIS—

BACK-UP WAS TOM MAJOR, MERCHANDISING MANAGER AT THE STORE;
AND ALSO, A STOCK BOY, IDENTIFIED AS DELANE, THAT'S D-E-L-A-N-E,
SCHIEFEISTEIN, $-C-H-]-E-F-E-1-5-T-E-1-N,

AT SOME POINT, THE SECURITY OFFICER
KTNSEY AMD THE OTHER TwO GENTLEMEN WERE ABLE TO PERSUADE THE
DEFE&DANT TO GO WITH THEM TO THE SECURITY OFFICE. HE CONTIRUED
TO BE INCOOPERATIVE, MR, KINSEY 1S EXPECTED TO TESTIFY. HE
THEN DETERMINED; BECAUSE HE DID@‘T KNOW IF THE SUBJECT wWAS
ARMED, HE DIDN'T KNOW ANYTHING ABOUT HIM, HE WAS BEING VERY
UNCOOPERATIVE, THAT HE WQULD HAVE TO HANDCUFF HIM. AND AS
HE MADE AN EFFORT TD DO SO, THE DEFENDANT SWUNG TO AN AREA
IN HI5 WAISTBAND TO HIS BACK AND PRODUCED A GUN. AT THIS POLNT,
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HE HOPPED UPON SOME CHAIRS, AND IN UNMISTAKABLE LANGUAGE
INFORMED THESE MEN THAT THEY WEREN'T TO TOUCH HIM. HE TOLD
THEM WHAT HE WOULD DO IF THEY PERSISTED IN THEIR EFFORTS,
AND THEY WERE THEN TOLD TO GET #LAT ON THEIR STOMACHS ON THE
FLOOR.

THE EVIDE&CE WILL SHOW THAT AT THAT
POINT HE WAS TOLD THAT HE COULD HAVE THE HO“EY, AND, IN FACT,
HE LEFT WITH SOMEWHAT OVER 540 1N UNITED STATES CURRENCY
BELONGING TO THE SEARS STORE. HE ALSO TOOK WITH HIM TWO
1TEMS HE OBTAINED FROM THE PERSON OF SECURITY OFFICER KINSEY.
ONE OF THE ITEMS WAS A BLACK LEATHER BADGE CASE AND BADGE.
THE CASE CONTAINED A YELLOW METAL STAR BADGE WITH THE WORDS,
"SERGEANT, SEARS, ROEBUCK AND COMPANY', 1328 IMPRINTED ON IT.
THE BADGE CASE ALS0 CONTAINED A PERSONAL IDENTIFICATION CARD
IN THE NAME OF KEITH KINSEY. THE DEFENDANT ALSO TOOK AT GUNPOINT|
FROM MR. KlNSEf, H1S MOTOROLA TWO-WAY WALKIE-TALKIE RADIO.

THE DEFENDANT THEN LEFT THE SCENE.
THE EVIDENCE WILL SHOW THAT HE WENT OUT, GOT INTO THE BLACK

OLDSMOBILE CUTLASS, AND LEFT THE SCENE WITH HIS GIRLFRIEND,

DWANA--THOMAS
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THE EVIDENCE 15 FURTHERMORE EXPECTED
TO SHOW AS THEY RAPIDLY LEFT THE AREA NEAR THE INTERSECTION OF
BEAUMONT AND CAMBRIDGE STREETS, ESSENTIALLY THAT 15 JusT
ACROSS THE STREET FROM THE MALL, ACROSS MARYLAND PARKWAY;

AND AT THE NEXT INTERSECTION A WITHESS BY THE NAME OF STEVEN
HOUCHEN, H-0-U-C-H-E-N, WAS IN FACT GOING WESTBOUND ON

DUMONT STREET PREPARING TO TURN SOUTHBOUND ON CAMBRIDGE, WHEN
A BLACK OLDSMOBILE CUTLASS BUMPED INTO THE BACK OF HIS VEHICLE,
THE VEHICLE THEN PULLED AROUND TO THE RIGHT; THERE WAS A
CONFRONTATION AT THAT POINT, WHICH WILL RE DESCRIBED BY MR.
HOUCHEN, THAT HE WANTED THE CAR TO PULL OVER S0 HE COULD EXAMINE
THE DAMAGE ON H1S VEHICLE, AND HE WAS COMMUNICATING THAT WHEN
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THE DRIVER PRODUCED A WEAPON. THE DRIVER OF THE OLDS CUTLASS
THEN PULLED SOUTHBOUND ON CAMBRIDGE. MR. HOUCHEN FOLLOWED
THE VEHICLE, OBTAINED THE LICENSE NUMBER. HE 15 EXPECTED TO
TESTIFY IT WAS A NEW YORK LICENSE NUMBER §14ZHQ, BEING THE
LICENSE NUMBERS AND THE LETTERS ON THE LICENSE.

A AT SOME POINT AFTER THIS, THE VEHICLE
THEN MADE 1TS GETAWAY. )

s .LAD1ES AND GENTLEMEN, THE EVIDENCE

WILL ‘FURTHER SHOW THAT DURING THIS PERIOD OF TIME, A PROMINENT

PRACTICING DENTIST lN.LAS VEGAS, NEVADA, WAS GEORGE STEVEN

MONAHAN. MR. MONAHAN HAD HIS BUSINESS AT THE WINCHESTER PLAZA
OFFICE COMPLEX. THAT 15 LOCATED AT 1700 EAST DESERT INN ROAD,
JUST SEVERAL BLOCKS AWAY FROM THE BOULEVARD SHOPPING MALL.
MR. MONAHAN HAD AN ASSOCIATE, BOYD MAGDALL, M-A=-G-D~A-L-L.
AND THEY OCCUPIED SUITE 401 AT THE WINCHESTER PLAZA,

' MR. MOMAHAN WAS THE OWNER OF A 1877
DODGE VAN. HE WANTED TO SELL THAT VEHICLE. 1N FACT, THE
EVIDENCE WILL SHOW THAT FOR A SHORT PERIOD OF TIME PRIOR TO

MARCH 26TH AND MARCH 27TH, 1980, HE HAD BEEN ADVERTISING
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THROUGH THE LUCAL N:WSFKPER7—THE—REVtEw-deHRNﬁt7—¥HA$—¥EH;G;E—___
FOR SALE. HE ALS0O HAD THE VEHICLE PARKED AT A NUMBER OF
LOCATIONS, WITH FOR SALE SIGNS IN THE VEHICLE. HE HAD IT
PARf OF THE TIME PARKED QUTSIDE OF HIS QFFICE AREA NEAR
DESERt INN AND LA CAMADA AVENUE. HE FURTHERHPRE PERIODICALLY
PARKED THE VEHICLE, BECAUSE OF THE LARGE-AMOUNT OF TRAFFIC
AT fHAT INTERSECTION, NEAR MARYLAND PARKWAY AND DESERT INN
ROAD.

AT ABOUT 4:00 O'CLOCK P.M., THIS
15 SOME HOURS NOW AFTER THE INCIDENT OCCURRED AT THE .SEARS '
STORE INVOLVING PRIMARILY SECURITY OFFICER KEITH KINSEY, l
BUT STILL ON MARCH THE 26TH, 1980, MARY LOU MONAHAN, THE
WIFE OF DENTLIST GEORGE STEVEN MONAHAN, RECEIVED A TELEPHONE
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CALL FROM A PERSON IDENT!FYING HIMSELF AS KEITH. THE INDIVIDUAL
SAID THAT HE HAD SEEN THEIR VAN, REALIZED IT WAS ADVERTISED FOR
SALE, AND WAS INTERESTED iN PURCHASING IT. HE FURTHER INDICATED
THAT HE WOULD LIKE TO SEE IT.

MRS, MONAHAN EXPLAINED THAT HER HUSBAND
WAS NOT THERE AT THE MOMENT, BUT HE WOULD HAVE TO MAKE THE
DECISION, THAT SOME TYPE OF APPODINTMENT WAS TO BE MAbE. S0
AFTER A BRIEF CONVERSATION, THE PERSON CALLING HUNG UP.: APPAR-
ENTLY ABOUT THEN%Y MINUTES LATER, AFTER MR. MONAHAN HAD RETURNED
HOME, ANOTHER CALL WAS RECETVED, AN APPOINTMENT WAS SET UP TO
CONTACT THE PERSON INTERESTED IN MAKING THE PURCHASE AT CAESARS
PALACE. THE PERSON IDENTIFTED HIMSELF AS KEITH, SAID HE WAS A
SECURITY OFFICER EMPLOYED BY CAESARS PALACE.

S0 AT ABOUT B:DD.P.M. ON MARCH 26TH,
1980, GEORGE STEVEN MONAHAN, HIS WIFE, MARY LOU MONAHAN, THE
DAUGHTER OF MR. MONAHAN BY A FREVIOUS MARRIAGE, MARY CATHERINE
MONAHAN, AND A SISTER OF MARY LOU MONAHAN, BARBARA ZEMAN, WENT
IN THE 1877 DODGE VAN TO CAESARS PALACE TO KEEP THEIR APPDINT-

MENT WITH THE PERSON WHO 3AID HE WAS THE SECURITY OFFICER AND

WHO SATO HTS NAME WAS KETTH, T

THEY OBSERVED AN INDIVIDUAL WHO FIT THE
DESCRIPTION AS THEY TURNED INTO THE PARKING AREA OF LAS VEGAS
BOULEVARD TO THE FRONT ANO PERHAPS TO THE STDE OF CAESARS PALACE.
THE INDIVIDUAL WALKED AROUND TO THE DRIVERS SIDE AND THERE WAS
A BRTEF CONVERSATION AT THAT POINT BETWEEN HIMSELF AND GEORGE
MONAHAN.

THE MAN WAS ASKED IF HE WAS KEITH. WNE
SAID HE WAS. HE THEN INDICATED THAT.HE WOULD RECOGNIZE THAT VAN
ANYWHERE. AND THE EVIDENCE WILL SHOW IT WAS RATHER DISTINCTIVE
IN 1TS APPEARANCE. 1T WAS BLACK WITH THE WORDS "BLACK OAK" IN
GOLD LETTERING WRITTEN ON BOTH SIDES.

AT THAT POTNT, A DECISTON WAS MADE THAT
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THE VEHICLE wOULD BE PULLED UP TO A CERTAIN LOCATION AND THERE
WOULD BE FURTHER CONVERSATION. THE YAN WAS PARKED.

THE EVIDENCE WILL SHOW WHILE THE SUBJECT
WAS WALKING TO THE AREA WHERE THE VAN WAS PARKED THAT MR. MONA-
HAN GOT OUT; MARY LOU MONAHAN GOT OUT; SHE WAS ON THE PASSENGER'SY
SIDE. ~SHE AND HER HUSBAND WERE IN THE FRONT SEAT AND THE OTHER
TWO LADIES WERE SEATED IN BACK, .

THE VEHICLE wAS COMPLETELY OPENED UP
ON THE PASSENGER SIDE SO THAT THE MAN WHO WAS SUBSEdUENTLY
IDENTIFIED AS THE DEFENDANT, SAMUEL HOWARD, COULD LODX IN.

HE APPROACHED. HE DID LOOK INTO THE
VEHICLE. MR. MONAHAN EXPLATNED A FEW THINGS CONCERNING THE
VEHICLE. THEY ALSC DISCUSSED THE PURCHASING PRICE. AND THE MAN,
SUBSEQUENTLY IDENTIFIED AS THE DEFENDANT SAMUEL HOWARD, SAID HE
WOULD LIKE A TEST RIDE, HOWEVER, HE TNDICATED HE WAS ON DUTY.
AND S0 THERE WAS FURTHER CONVERSATION ABOUT THE SCHEDULE OF
GEORGE MONAHAN THE FOLLOWING DAY, MARCH 27,1986.

MR. MONAHAN INDICATED HE DID HAVE AN

APPOENTMENT AT ABOUT 7:30 A.M., THAT IT WOULD BE BETTER FOR HIM
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© SONS WERE CONDUCTED.

T0 BE CONTACTED FOR SOME TYPE UF TEST RIDE DURTNG THE MORNING— -~ -

HOURS BECAUSE HIS5 SCHEDULE WAS MUCH HEAVIER IN THE AFTERNOON.

AT SOME POINT THEN, MARY LOU MONAHAN
GAVE fHE DEFENDANT MR. HOQARD A BUSINESS CARD, INDICATING THE
ADDRESS AND SDITE NUMBER OF MR. MONAHANM'S OFFICE. AT THAT
POINT THE DEFENDANT MR. HOWARD WALKED AWAY,

THE EVIDENCE WILL BE AT WO TIME DID HE
ACTUALLY GET COMPLETELY INSIDE OF THE VAN, NOR DID HE TOUCH ANY
OF THE DDOR HANDLES. THIS 15 SIGNIFTCANT BECAUSE SOME TIME LATER
ON IN THE INVESTIGATION THE EVIDENCE WILL SHOW THAT THE LEFT
THUMB PRINT OF THE DEFENDANT SAMUEL HOWARD WAS FOUND ON THE DOQR

XNOB ON THE PASSENGER SIDE OF THE VAN WHEN FINGERPRINT COMPARI-
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MR. MONAHAN AND HIS COMPANIONS THEN TOOK
THE VAN BACK TO HIS OFFICE AREA, 1700 EAST DESERT INN ROAD, AND
THE YEHICLE WAS PARKED.
" AT ABOUT TEN MINUTES TO 7:00 THE FOL-
LOWING MORNING, MARCH THE 27TH, 1980, GEORGE MONAHAN LEFT FOR
WORK VERY MUCH AS HE TYPICALLY DID. HIS WIFE, MARY LOU MONAHAN,
WILL TESTIFY AS TO THE TIME HE LEFT AND AS TO WHAT SHE RECALLS
HE WAS WEARING. SHE WILL TESTIFY THAT WHEN GOING TO WORK HE
TYPTCALLY WORE VERY LITTLE JEQELRY, BUT HE DID HAVE A SETROQ
WRISTWATCH ON AND A SMALL AMOUNT OF UNTTED STATES CURRENCY.
SHE FURTHERMORE WILL TESTIFY THAT HE
LEFT IN A TRUCK THAT THEY OWNED, THAT HE HAD WITH HIM THE DATLY
RECEIPTS FROM HIS BUSINESS FROM MARCH 26TH, 19808, THAT HE TOOK
WITH HIM. HE ALSO TOOK WITH HIM, BECAUSE HE EXPECTED TO EN-
COUNTER THIS PERSON WHO WAS INTERESTED IN PURCHASING THE VEHICLE,
A TITLE TO THE 1977 DODGE VAN, MARY LOU MONAHAN NEVER SAW HER
HUSBAND AGAIN.
THE EVIDENCE WILL SHOW THAT SOMETIME

AROUND 7:00 O'CLOCK A.M. AN INDIVIDUAL FITTING THE DESCRIPTION

OF  THE DEFENRDANT RESPORDED TO THE OFFICE.  HE WANTED TO KNOW—1F—

DR. MONAHAN WAS THERE. HE WAS ADVISED BY A DENTAL ASSISTANT
HELENE ZUCKERMAN, THAT HE WAS NOT THERE YET; THAT THE IRDIVIDUAL
REPLIED THAT HE KNEW THE DOCTOR HAD A 7:30 APPOINTMENT AND THEN
LEFT.

MARY LOU MONAHAN ARRIVED AT ABOUT B:00
O'CLOCK A.M. SHE ALSO WORKED PERYODICALLY AT THE OFFJCE. AND
SHE WAS VERY DISTURBED WHEN SHE DISCOVERED AT B:00 A.M. THAT HER
HUSBAND WAS NOT THERE. AT SOME POINT IT WAS PERCEIVED BY PERSONS
INTERESTED THAT HIS TRUCK WAS PARKED JUST ADJACENT TO WHERE THE
VAN HAD BEEN, BUT THE VAN WAS GONE. THE LITTLE BANK BAG WITH
ALL OF HIS DAILY RECETPTS FROM THE PRECEDING DAY, MARCH Z6TH,

1980, WERE INSIDE THE TRUCK; SO WAS THE TITLE TO THE VAN; BUT THE
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VAN WAS GONE AND SO WAS GEORGE STEVEN MONAHAN,

AT APPROXIMATELY 5:45 P,M. ON MARCH 27,
1980, GEORGE MONAHAN WAS DISCOVERED. HE HAD BEEN SHOT ONCE IN
THE BACK OF THE HEAD. THE SHOT ENTERED HIS HEAD AT ABOUT THE
LOCATION I'M INDICATING HERE (INDICATING), SOME THREE AND A HALF
INCHES. BEHIND THE LEFT EAR. THE BULLET EXITED ON THE RIGHT
SIDE SOMEWHERE AN INCH OR SO ABOVE HIS RIGHT EAR C(INDICATING).
THE BULLET TRAVELED FROM LEFT TO RIGHT AND FROM FRONT --
EXCUSE ME, FROM BACK TOWARD THE FRONT, IT WAS AT ABOUT A FORTY-
FIVE DEGREE ANGLE AND 1T WENT SLIGHTLY UPWARD.

MR. MONAHAN WAS THIRTY-NINE YEARS OF AGE
THERE WERE A NUMBER OF FURNISHINGS INSIDE THE VAN THAT HAD BEEN
PLACED OVER MIM. HE WAS DISCOVERED LAYING FACE DOWN INSIDE OF
THE VAN, HE HAD NO WALLET ON HIS PERSON; HIS WRISTWATCH WAS
GONE; NO MONEY EXCEPT FOR ELEVEN CENTS DISCOVERED BY INVESTI-
GATING orrlcenﬁ. THERE ALSO WAS A .8, RADIO MISSING WHICH HAD
BEEN REMOVED FROM THE PANEL WHERE 1T WAS ENCASED, AND ALSO A
CASSETTE TAPE PLAYER WAS GONE.

THE AUTOPSY EXAMINATION REVEALED THAT

"HE~ HAD DTED OF THE SINGLE GUN SHOT-WOUND—FOHIS HEAD——— — —

ON OR ABOUT APRIL THE 15T, 1980, THE
DEFENDANT SAMUEL HOWARD WAS APPREHENDED TN DOWNEY, CALTFORNIA,
HE WAS STILL IN THE COMPANY OF A YOUNG BLACK FEMALE TDENTIFIED
AS DWANA THOMAS, A BLACK 1980 OLDSMOBTLE CUTLASS, BEARING NEW
YORK LICENSE PLATES, WAS IN THE PARKING LOT OUTSIDE OF THE
STONEWOOD SHOPPING CENTER IN DOWNEY, CALTFORNTA.

MR. HOWARD HAD ON HIS PERSON A MOTOROLA
TWO-WAY WALKIE-TALKIE RADIO, IT wWILL BE IDENTIFTIED IN COURT BY
KEITH KINSEY AS THE RADIO TAKEN A* GUN POINT FROM HIM.

TN AN ADJACENT STORE IN THE SAME STONE-
WOOD SHOPPING CEMTER, A THRIFTY DRUG STORE, AN AREA WHERE CERTATH

INDIVIDUALS HAD SEEN THE DEFENDANT, ON ATSLE 26 ON THE SHELVES
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19

A SEARS SECURITY OFFICER BADGE WAS RECOVERED, IT'SANTICIPATED
THAT KEITH KINSEY WILL IDENTIFY THAT AS THE SAME BADGE TAKEN
FROM HTM MARCH 26TH, 1980, AT GUN POINT. ON AISLE 27 TN THE MID{
SHELF AREA OF THE THRIFTY DRUG STORE A .357 SMITH AND WESSON
REVOLVER WAS RECOVERED. SUBSEQUENT FIREARMS IDENTIFICATION WORK
WILL ESTABLISH THAT THAT IS THE WEAPON HHIEH COULD HAVE FIRED
THE BULLET WHICH KILLED GEORGE MONAHAN.
SUBSEQUENTLY THE BLAtK OLDSMOBILE WwAS

IMPOUNDED. INSTDE THE YEHICLE CLOTHING WAS RECOVERED. THERE
WERE A NUMBER OF TTEMS OF PERSONAL IbENTIF]CATlON. ONE ITEM JN
PARTICULAR WAS A WORK CARD TN THE NAME OF HAROLD STANBACK, THE
SAME NAME USED BY THE DEFENDANT AT THE SEARS STORE WHEN HE éOT
THE RETAIL CREDIT CHECK, A NUMBER OF LATENT FINGERPRINTS WERE
RECOVERED FROM THE BLACK OLDSMOBILE CUTLASS WHICH SUBSEQUENTLY
WERE MATCHED TO THE DEFENDANT SAMUEL HOWARD.

‘ 'LADIES AND GENTLEMEN, IT 1S THE CONTEN-
TION OF THE STATE OF NEYADA THAT THE EVIDENCE, AFTER IT HAS ALL
BEEN PRESENTED, WILL PROVE BEYOND A REASONABLE DOUBT THAT THE

DEFENDANT SAMUEL HOWARD 15 THE PERSON WHO ROBBED KEITH KINSEY AT

21
22

25
26
27
28
29
30
k)|
i

HOWARD, 15 THE PERSON WHO SHOT AﬁD KILLED TN EXECUTION FASHION
GEORGE MONAHAN, WHILE TAKING A TEST DRIVE TN MR. MONAHAN'S 1977
DODGE VAN MARCH 27, 1980; AND THAT MR. MONAHAN WAS ALSO ROBBED
BY MEANS OF A DEADLY WEAPON INSIDE THE VEHICLE AND OTHER PERSONAL
PROPERTY WAS TAKEN FROM HIM,
THANK YOU.

THE COURT: DOES THE DEFENSE DESIRE TO MAKE AN
OPENTNG STATEMENT AT THIS TIME?

MR. COOPER: YOUR HONOR, WE WOULD RESERVE OUR
RIGHT TO MAKE OUR OPENING STATEMENT AT THE CLOSING OF THE STATE'
CASE-TN-CHTEF.

THE COURT: ALL RIGHT. YOU MAY DO SO.
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ARE YOU READY TO CALL YOUR FIRST WIT-

2 MESS, SIR?

3 MR. SEATON: WE ARE, YOUR HONOR.

4 THE COURT: WOULD YOU APPROACH THE BENCH,

5 (WHEREUPON, A SIDE CONVERSATION
8 WAS HAD AT THE BENCH NOT HEARD 8Y
7 : THE REPORTER.)

8 THE COURT: .LADIES AND GENTLEMEN, WE ARE GOING
) TO TAXE A SHORT RECESS OF TEN MINUTES,

10 DURING THIS RECESS YOU ARE ADMONISHED
11 NOT TO CONVERSE AMONG YOURSELVES OR WITH ANYONE ELSE ON ANY

12| SUBJECT CONNECTED WITH THIS TRIAL, OR READ, WATCH OR LISTEN TO
13|| ANY REPORT OF OR COMMENMTARY ON THIS TRIAL WITH ANY PERSON CON-
14{| NECTED WITH THIS TRIAL BY ANY MEDIUM OF INFORMATION, INCLUDING
15| WITHOUT LIMITATION, NEWSPAPER, TELEVISION OR RADIO ' OR FORM OR
16|[ EXPRESS ANY OPINTON ON ANY SUBUECT CONNECTED WITH THTS TRIAL

17 || UNTIL THE CASE 1§ FINALLY SUBMITTED TO YOU,

18 WE'LL BE IN RECESS FOR TEN MINUTES.

19 (WHEREUPON, FROM THE HOUR OF 11:0%4
20 e FO-THE - HOUR—OF—H S H AT M A
21 RECESS WAS HAD TN THE PROCEEDINGS,
22 AT THE CONCLUSTON OF WHICH THE

23 FOLLOWING WAS HAD:)

24 THE COURT: COUNSEL, STIPULATE TO THE PRESENCE
25}l OF THE JuRry. ' )
28 MR. HARMON: THE STATE DOES, YOUR HONOR.

27 MR. COOPER: YES, YOUR HONOR. ‘

28 THE COURT: YOU MAY PROCEED., CALL YOUR FIRST
29 | WITNESS,

30 MR. SEATON: THE S5TATE WOULD CALL KEITH KINSEY.
3l THE COURT: MR. KINSEY, WOULD YOU COME FORWARD,
2|l sir.
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MR, COOPER: YOUR HONOR, WE WOULD INVOKE THE

2 EXCLUSTONARY RULE.

3 THE COURT: ALL RIGHT,

4 ALL PERSONS WHO HAVE BEEN CALLED TO
5 TESTIFY IN THIS MATTER, OR KNOW THAT THEY ARE GOING TO TESTIFY,
§ WILL REMAIN OUTSIDE THE COURTROOM SUBJECT TO CALL.

7 THE CLERK: PLEASE RATSE YOUR RIGHT HAND.

8 -

9 WHEREUPON,

10 KEITH MICHAEL KINSEY,

1 CALLEQ AS A WITNESS HEREIN BY THE PLAINTIFF WAS FIRST DULY SWORN
12 EXAMINED AND TESTIFIED AS FOLLOWS:

13

14 THE COURT: PROCEED.

15

is DIRECT EXAMINATION

17

18 8Y MR, SEATON:

19 Q WOULD YOU PLEASE STATE YOUR NAME AND
29 SPELL YOUR LAST NAME FOR.THE RECORD? . |
21 A KETTH MICHAEL KTNSEY, K-1-N-S-E-Y.
22 Q WHAT IS YOUR AGE, MR, KINSEY?

23 A ['M THIRTY.

24 Q AND DO YOU LIVE IN LAS VEGAS?

25 A YES, SIR, I DO.

26 Q FOR HOW LONG HAVE YOU LIVED HERE?

27 A STMCE JUNE OF 1976,

28 Q ARE YOU MARRIED?

29 A YES.

30 Q DO YOU HAVE ANY CHILDREN?

a A YES.

32 Q IN 1980 WHERE WERE YOU EMPLOYED?
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A I WAS EMPLOYED BY SEARS ROEBUCK AND

2 COMPANY ON MARYLAND PARKWAY.

3 Q DO YDU KNDW THE ADDRESS?

4 A YES. IT'S 3450 SOUTH MARYLAND PARKWAY.

5 Q IS THAT IN CLARK COUNTY, NEVADA?

6 A YES, SIR. '

7 Q AND WERE YOU EMPLOYED ON A FULL-TIME

8 -BA51$?”'

9 ; A NO, SIR. 1 WAS PART-TIME.

10 Q AND BY THAT WHAT DO YOU MEAN? HOW MANY

n HOURS A WEEK DID YOU WORK?

12 A OH, APPROXTMATELY 25 TO 30 HOURS A WEEK.

13 Q AND WHAT ELSE DID YOU DO AT THAT TIME?

M A I WAS A STUDENT AT THE UNIVERSITY.

1% Q U.N.L.V.?

16 A UNTVERSTTY OF NEVADA, LAS VEGAS,

17 qQ AS OF MARCH OF 1980, HOwW LONG HAD YOQU

18| WORKED AT SEARS ROEBUCK?

19 A 1 HAD WORKED THERE APPROXIMATELY, NEARLY

2 A YEAR. i

21 Q AND WOULD YOU BRIEFLY AND GENERALLY

22 || DESCRIBE THE LOCATION OF SEARS ROEBUCK AS IT RELATES TO THE

23| BOULEVARD MALL?

X A OKAY , .

4] THE BOULEVARD MALL TS LOCATED AMONG THE

26 [! STREETS SURROUNDED BY MARYLAND PARKWAY, -DESERT INN ON THE NORTH,

271l MARYLAND PARKWAY ON THE WEST AND TWAIN TO THE SOUTH. SEARS

28 ROEBUCK AND COMPANY 15 LOCATED AT THE WORTH END OF THE MALL

28 || NEAREST DESERT TNN.

30 Q AND AT THAT PARTICULAR TIME, IN MARCH

a OF 1980, WHAT WAS YOUR JOB WTTH SEARS?

3 A MY JOB WITH SEARS TN MARCH OF 1980 WAS
-216-
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AS A PLAINCLOTHES SECURITY QFFICER.

2 Q AND AS SUCH WHAT WERE YOUR DUTTES?

3 ‘ A MY GENERAL DUTIES WERE TO INSURE THE

4 SAFETY OF THE STORE, APPREHEND SHOPLIFTERS, AND GENERALLY PRO-

5 TECT THE STORE ASSETS.

g - Q DID YOU HAVE AN OCCASTON TN THAT CAPACITY

7 TO MAKE ARRESTS?

] A YES, SIR, .T DID..

9 AND HAVE YOU DONE THAT?

10 A YES, SIR.

11 Q AS A RESULT OF HAVING MADE THOSE ARRESTS

12 DID YOU HAVE AN OPPORTUNTTY TO TESTIFY IN COURT?

13 | A YES, SIR, 1 HAVE.

14 Q CAN YOU RECALL ON HOW MANY OCCASTONS?

15 A TESTIFYING IN COURT UP UNTIL THAT TIME?

16 Q YES.

17 A PROSABLY BETWEEN HALF A DOZEN AND A

18 DOZEN TIMES. 7 COULDN'T TELL YOU EXACTLY AT THAT POINT MY TIME

19| THERE,

20| Q AND SINCE THEN HOW OFTEN RAVE YOU TESTI-

21 FIED IN COURT?

22 A PROBABLY ANOTHER HALF DOZEN TO A DOZEN.

2 Q AND ARE YOU PRESENTLY EMPLOYED WITH

24 SEARS?

25 A NG, STR, I'M NOT.

28 Q " WHEN DID YOU LEAVE THEIR EMPLOY?

27 A I LEFT THERE IN FEBRUARY OF 1980,

28 BECAUSE | HAD EMPLOYMENT ELSEWHERE.

29 Q WERE YOU WORKING FOR SEARS ON THE DAY OF

30 MARCH 26TH, 1986?

31 A YES, SIR, T WAS.

3z Q AND CAM YOU TELL US THE HOURS THAT YOU
-217-
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11| workED ON THAT PARTICULAR DAY?

2 A ON THAT PARTICULAR DAY | WORKED APPROXI]-
3|l MATELY FROM 10:00 TO -- 10:00 TO 6:00 THAT DAY.

4 Q THAT WOULD BE 10:00 1N THE MORNTNG --

5 A YES, SIR.

6 Q CCONTINUING) -- UNTIL 6:00 IN THE

7|l Evening:

8 A YES, SIR.

9 " Q AND HOW WERE YOU DRESSED, SIR, IF YOU
10 RECALL?

1 A OH, PROBABLY THE WAY 1 USUALLY ~ WAS

12|| DRESSED. 1 WAS WEARING A DENIM JACKET, WRANGLER WAIST TYPE AND
13| LENGTH UACKET; BLUE JEANS; FROBABLY SNEAKERS OF ONE KIND OR

12l| ANOTHER.

15 Q AND WERE YOU CARRYING ANYTHING WITH YOU
18l THAT YOU USED IN YOUR JOB?

17 A YES, STR. I HAD A PAIR OF HANDCUFFS,

18] A Two-wAY RADIO, AND IDENTIFICATION IDENTIFYING ME AS A REPRE-
19|l SENTATIVE OF SEARS SECURITY STAFF.

20 Q DID YOU HAVE A WEAPON?

21 A NO, SIR.

22 Q . ARE YOU FAMILTAR WITH WEAPONS?

K" A YES. INASMUCH AS JUST A MINOR HOBBY.
! 24 Q DO YOU OWN A PISTOL?

25 A YES, SIR, I DO.

2 Q WHAT KIND 1S IT?

27 A IT*'S A RUGER .357 CALIBER REVOLVER.

28 Q NOW, BACK TO MARCH 26TH, 1980, AT APPROXI-
20 || MATELY 12:30 IN THE AFTERNOON, WHILE YOU WERE WORKING DIiD YOU
30 |{ HAVE AN OPPORTUNITY TO BEGIN OBSERVING SOMEONE IN THE SEARS

a1 || STORE AT THAT TIME?

a2 ' A YES, SIR, ! DID.
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1 Q AND WAS THAT PERSON A MAN OR A WOMAN?
2 A 1T WAS A MAN, SIR,
3 Q ARE YOU ABLE TO DESCRIBE THAT PERSON
4 TODAY ?
5 A YES, SIR.
8 Q COULD YOU TELL US THAT PERSON'S APPROX]-
7 MATE HEJGHT? -
8 A TO THE BEST OF MY RECOLLECTION, HE WAS
2 BETWEEN FIVE EIGHT AND FIYE NINE; FIVE FEET EITGHT INCHES, FIVE
10 FEET NINE INCHES.
n q THANK YOU.
12 - AND WHAT DID YOU APPROXIMATE HIS WEIGHT
13 TO BE?
14 A APPROXIMATELY ONE HUNDRED ETGHTY POUNDS
15 AT THE TIME, TQ THE BEST OF MY KNOWLEDGE.
18 Q AND WHAT WAS HIS RACE?
17 A HE WAS NEGRO.
18 Q DID YOU APPROXIMATE HIS AGE?
19 A 1T ESTIMATED HIS AGE TO BE BETWEEN 2§
20 AND 30 YEARS OF AGE.
21 Q CAN YOU DESCRIBE HIS HAIR FOR us?
22 A YES, SIR.
23 TT WAS -- IT WAS DONE IN WHAT IS CALLED
24 AN AFRQO STYLE. TT WAS BETWEEN SHORT AND MEDIUM IN LENGTH. 1IN
25 OTHER WORDS, IT DIDN'T -- I'D SAY IN COMING FROM THE STDE OF HIS
28 HEAD 1T DIDN'T GO OUT MORE THAN 5AY AN INCH AND A HALF OR SO
27 CINDICATING).
28 Q AND DID YOU NOTICE ANYTHING ABOUT HIS
08 COMPLEXION?
20 A HE WAS CLEAR COMPLECTED AND HE HAD SOME
31 FACTAL HATR.
" 33 Q WHEN YOU SAY SOME "FACIAL HAIR," CAN YOU
-219-
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W 1 BE MORE SPECIFIC?

[

L 2 A TQ THE BEST OF MY KNOWLEDGE, ! BELIEVE
3 HE HAD A MOUSTACHE AND POSSIBLY EITHER SOME STUBBLE FROM
4 SEVERAL DAYS' GROWTH OF BEARD OR HE WAS AT THE TIME ATTEMPTING
5 TO GROW A BEARD OF THAT NATURE; THAT KIND OF FACIAL HAIR, 1T
8 WASN'T A LARGE BEARD OR ANYTHING.
7 Q AND WHAT DID YOU NOTICE ABOUT HIS
B PHYSICAL APPEARANCE, HIS BUILD?
8 A HE WAS VERY WELL BUILT. APPEARED TO BE,
10 THROUGH HIS CLOTHES, HE APPEARED TO BE FAIRLY WELL MUSCULAR, AND
11 IN PRETTY GOOD SHAPE.
12 q NOW, WITH REGARD TO THE SAME INDIVIDUAL
13 WHO YOU WERE WATCHING, CAN YOU TELL US WHAT HE WAS WEARING AT
14 THAT TIME?
15 A YES, SIR.
16 70 THE BEST OF MY KNOWLEDGE, HE WAS
17 WEARING SOME KIND OF DARK CAP, WHETHER IT BE KNIT OR BASEBALL
18 CAP I CAN'T REMEMBER AT THIS POINT; HE WAS WEARING A TAN E!THER
18 LEATHER OR VINYL 0OR WAIST-LENGTH JACKET; SOME KIND OF SHIRT THAT
20 - DON'TRECALL AT THIS—TIME; 1 BELHEVE HE WAS WEARTING BLUE JEANS
21 AND WAS -- APPEARED -~ T BELIEVE THEY WERE LIGHT-COLOREQ OR
22 WHITE TENNIS SHOES; HE ALSO MAD A SHOULDER BAG WITH HIM.
23 ) WiTH REGARD TGO THE LEATHER OR VINYL
24 JACKET THAT HE HAD ON, CAN YOU RECALL ITS COLOR?
25 A 1T WAS A TAN COLOR, SHADING A LITTLE BIT
o6 TOWARDS ORANGE [N CAST.
21 Q AND CAN YOU FURTHER DESCRIBE THE BAG
28 THAT HE WAS CARRYING OVER HIS SHOULDER?
29 A THE BAG APPROXIMATED ONE OF THE TYPE OF
30 SHOULDER BAGS THAT THE PEOPLE USUALLY CARRY OMTO AJRLINES. 37
3 WAS APPROXIMATELY EIGHTEEM INCHES LONG BY ABOUT EIGHT TO TEN
12 INCHES DEEP AND POSSIBLY EIGHT INCHES IN WIDTH; AND IT WAS
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27
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30
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a2

CARRTED OVER HIS SHOULDER; AND 1T HAD A ZTPPER ON IT, T BELIEVE.

Q MR. KINSEY, WOULD YOU NOW LOOK AROUND
THE COURTROOM AND TELL US IF YOU ARE ABLE TO TDENTIFY THE IN-
DIVIDUAL WHO YOU WERE OBSERVING THAT DAY IN SEARS AS TO THE
DEFENDANT OVER THERE IN THE DENTM JACKET AND THE LIGHT BLUE
SHIRT (IND[CATING). ' . '

(MR. SEATON: MAY THE RECORD REFLECT ‘THE IDENTI-
FICATION OF THE DEFENDANT BY THE WITNESS.

THE COURT: THE RECORD MAY SO SHOW.
BY MR. SEATON:

Q WHERE WAS THE DEFENDANT WHEN YOU FIRST
SAW HIM IN SEARS ON MARCH 26TH, 1980?

A WHEN T FTRST DBSERYED THE TMDIVIDUAL,
HE WAS NEAR THE HARDWARE SECfION OF THE STORE, WHICH 15 ALSO

NEXT TO THE LARGE APPLIANCE SECTION,.
Q ON WHAT LEVEL OF THE STORE IS THAT?

A THE MAIN STORE LEVEL. THERE ARE TWO

FLOORS IN SEARS. THERE'S A MAIN LEVEL AND THEN THERE'S THE BASE-

MENT LEVEL.
qQ AND WHERE WERE. YOU WHEN YOQU SAW HIM?
A I WAS TN THE LARGE APPLIANCE AREA.
Q HOW FAR APART IS THE LARGE APPLIAMCE

AREA FROM THE HARDWARE SECTION?

A AT THAT TIME IT WAS SEPARATED 8Y APPROXI A
MATELY SI1X - TO = EIGHT FOOT WIDE AISLE.
Q EXCUSE ME, 'WOULD YOU DESCRIBE THAT.

A THE TWO DEPARTMENTS WERE SEPARATED BY A
S1X - TO - EIGHT FOOT AISLEWAY,

Q COULD YOy FURTHER DESCRIBE THE AREA THAT
YOU AND THE DEFENDANT WERE IN AT THAT TIME?

A WELL, THE LARGE APPLTANCE AREA CONTAINED
WASHERS AND DRYERS AND THINGS DF THAT MATURE.
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AND T, TN KEEPING IN MY JOB AS UNDER-

32

Q COULD YOU PLEASE TELL THE JURY WHAT YOU
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2|| CoveEr, WAS AT THAT TIME PRETENDING TO BE LOOKING AT WASHERS AND
3|| ORYERS. AND WHERE THE DEFENDANT WAS LOCATED WAS IN THE MAIN
a|l ATSLEWAY TOWARDS THE CORNER OF THE HARDWARE DEPARTMENT. AND
5|| AT THE TIME 1 FIRST SAW HIM HE WAS WALKING DOWN THE AISLEWAY
6|l TOWARDS -- IN BETWEEN THE HARDWARE AND LARGE -APPLIANCE DEPARTMENT.
7 q AND IN EACH OF THESE -- OR IN THE HARD-
g|| WARE DEPARTMENT ARE.THERE COUNTERS. UPON WHICH THERE ARE ITEMS
9 FOR SALE? : .
10 A THEY'RE NOT REALLY COUNTERS. THEY'RE

"1 |l KIND OF LIKE SHELVING RACKS, WHERE THE LONG -- I'D SAY THEY
12| WERE EIGHT - TO - TEN FEET LONG OR SO.
13 . Q HOW TALL WOULD YOU SAY THEY ARE?

Y A APPROXIMATELY FIVE FEET TALL, FOUR - TO
15 - FIVE FEET TALL.
16 ) AND HOW TALL ARE YOU?
17 A I'M FIVE FOOT TEN.
18 Q AT THIS FIRST MOMENT WHEN YOU FIRST SAW
19|| THE DEFENDANT WERE YOU ABLE TO SEE HIM CLEARLY OR WAS THERE ANY-
20 THING IN YOUR WAY? N
21 A NO, SIR. 1 WAS ABLE TO SEE HIM CLEARLY.
22 Q WHAT WAS 1T THAT CAUSED YOU TO FOCUS IN
23]| ON THE DEFENDANT AT THAT TIME?
2 A WELL, THE MATN THING THAT CAUSED ME TO
25 || FOCUS IN ON HIM WAS TT WAS HIS NERVOUS MANNER.
26 Q COULD YOU --
27 A THE WAY -- THE WAY HE WAS STANDING IN
28 [ THE CENTER OF THE AISLE, KIND OF LOOKING IN VARTOUS DIRECTIONS
29[| FURTIVELY, AT LEAST TO MY WAY OF THINKING THAT'S WHAT IT WAS,
ap || THAT'S WHAT CAUSED ME TO START OBSERVING HIM IN THE FIRST PLACE.
31|| THAT WAS THE FIRST TIME T HAD SEEN HIM.
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SAW HIM DO FROM THAT POINT ON?
A FROM THE ~~ THE FIRST TIME T SAW HIM
HE WAS LOOKTNG AROUND IN VARIOUS DIRECTIONS TN A FURTIVE MANNER.
AND HE WALKED -- HE WALKED DOWN THE AJSLEWAY AND TO ONE OF THE
SHELVING RACKS' AND UNITS. THEY HAD TTEMS ON SALE THERE ON THE
END OF THE RACKS STACKED THERE. HE AT THAT TIME WALKED OVER,
“IND OF LOOKED ARQUND IT A SECOND, AND PICKED ONE OF THE 1TEMS
up.
Q DID YOU SEE WHAT THAT ITEM WAS?
YES, SIR.
TT WAS A BELT SANDER OF SOME KIND. I
DON'T RECALL EXACTLY WHAT KIND AT THIS POINT. BUT IT WAS A --
IT WAS INSIDE OF A BOX. AND HE PICKED IT UP AND LOOKED AT IT
AS TF HE WERE GOTNG TO BUY IT AND THEMN PROCEEDED DOWN THE ATSLE-
WAY PAST TWO MORE .RACKS OF MERCHANDISE AND PROCEEDED DOWN
ANOTHER SI1DE AiSLEWAY TOWARDS THE WALL OF THE STORE.
Q WHAT WERE YOU DOING AS HE WAS MOVING IN
THE DIRECTION THAT YOU JUST DESCRIBED?

A WELL, T WAS CROSSTING THROUGH THE APPLI-

20
21

22

25
26
27
28
29
20
31
32

ANCE BREA, KEEFING HIM TN OBSERVATION, —

Q AND WERE YOy ABLE TO?

A BECAUSE -- BECAUSE PART OF MY JOB 15
ONCE I 5USPECT SOMECNE OF ATTEMPTING TO DO SOMETHING 15 T HAVE
70 KEEP THEM IN SIGHT AT ALL TIMES, THEY ANO, THE MERCHANDISE.

Q AND UP UNTIL THIS POINT, WERE YOU ABLE
TO KEEP HIM IN SIGHT AT ALL TIMES?

A YES, SIR.

qQ ALL RIGHT.

AND THEN WHAT DID YOU OBSERVE HIM TO DO?

A HE WENT DOWN TO THE END OF THE AISLEWAY

AND SET THE MERCHANDISE DOWN ON THE BOTTOM SHELF OF ONE OF THE

RACKS AND STODD UP AND ~- AND STOQOD THERE LOOKING AT THE
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o 1 || MERCHANDISE AND THEN KIND OF CASUALLY LOOKING AROUND IN
[
2| vARIOUS DIRECTIONS. AT WHICH TIME HE THEN CROUCHED DOWN AND
3 || OPENED THE BOX AND MOVED --
4 Q EXCUSE ME. WHEN HE CROUCHED DOWN WERE
5|l You STILL ABLE TO SEE HIM?
8 S A . YES, SIR. I HAD A DIRECT LINE VIEW OF
71l HIM DOWN THE AISLEWAY BECAUSE -I WAS ONE ROW OF SHELVING —- OF
8 || SHELVING.'UNITS -BEHIND HEM AND TO HIS LEFT.
9 Q 0.K,
10 A AND 1 COULD SEE BETWEEN THE AISLEWAY
11 || AND HIMSELF WITHOUT BEING OBSERVED,
12 Q WELL, WHAT DID YOU SEE HIM DO WHEN HE
13 || CROUCHED DOWN?
4 A HE CROUCHED DOWN AND HE OPENED THE END
5(| oF THE BOX. 1F I REMEMBER CORRECTLY, 1 THINK IT WAS STAPLED
16 || SHUT; AND HE JUST POPPED THE STAPLES AND STUFF AND OPENED THE END
17|l OF 1T. HE THEN REMOVED THE CONTENTS, WHICH WERE ENCASED INSIDE
18 || OF THE PLASTIC BAG. HE THEN TORE THE BAG OFF OF THE MERCHANDISE
19 || AND REMOVED THE MERCHANDISE FROM THE BAG. HE DISCARDED THE
201 PLAST I C BAG AND PLACED THE MERCHANDTSE BACKINSTDE THE BOX-——— | —
2] Q COULD YOU SEE THE MERCHANDISE WHEN HE
22 |l TooK IT OUT OF THE BOX?
3 A YES, SIR
24 Q AND WHAT WAS 1T?
25 A IT WAS A -- A SEARS BELT SANDER AND 1T
2% || wAS BLACK IN COLOA, I BELIEVE, WITH RED HIGHLIGHTING ON IT.
27 Q WHEN HE PLACED THE SANDER BACK TN THE
281 BOX WITHOUT THE WRAPPING ON IT, THEN WHAT DID HE DO?
29 A HE PICKED THE ITEM BACK UP AGAIN AND
30 [| MOVED AROUND IN VARIOUS DIRECTIONS AND THEN PROCEEDED TO THE
3!l cASHIER AREA, WHICH AT THAT TIME WAS IN THE HARDWARE DEPARTMENT
32 || ITSELF. THEY NO LOMGER HAVE THEM SET UP THAT WAY,
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tﬂ 1 Q AND WHEN HE MOVED TO THE CASHIER AREA,
- 2{| p1p yYou SIMILARLY MOVE SO AS TO KEEP HIM UNDER OBSERVATION?
3 A YES, SIR,
4 Q AND WERE YOU ABLE TO SEE HIM?
5 A YES, SER.
6 Q WHAT DID HE DO WHEN HE ARRIVED AT THE
T]| CASHIER AREA?
8 A HE WALKED UP TO THE CASHIER AND TOLD HER
8 || THAT HE WANTED HIS MONEY RETURNED ON TH1S ITEM, AS HE DIDN'T
10| NEED 1T OR OIDN'T WANT IT. T DON'T RECALL WHICH PHRASE HE USED
11 || AT THE TIME.
12 Q AT THIS POINT IN TIME, HOW FAR AWAY FROM
13 || vyou FrROM THE CASHIER AREA WOULD YQOU SAY?
14 A 1 WAS APPROXIMATELY S$1X - TO - EIGHT FEET
15| AwAY.
16 q 0.K.
17 A BEHIND ONE OF THE SHELVES, CASUALLY
18 §{| PRETENDING TO BE LODKING AT MERCHANDISE.
19 Q COULD YOU EASILY HEAR WHAT WAS BEING
2011 STATED AT THE—CASHIER'S DESK? -
21 A YES, SIR.
2 Q ALL RIGHT.
B AND THEN WHAT DID YOU SEE HAPPEN AND HEAR
2 || TAKE PLACE?
2 A WELL, THE SALESPERSON SAID THAT THEY --
%6 || SHE COULDN'T RETURN HIS MONEY WITHOUT A RECEIPT, BECAUSE THAT IS
27 || sEARS BASIC POLICY 1S THEY DON'T LIKE TO RETURN MERCHANDISE
28 f| wITHOUT RECEIPTS. AND THEY DISCUSSED IT. AND HE WAS -- HE WAS
29 | sAYING HE 6OT IT AS A, 1 BELIEVE, YOU KNOW, TQ THE BEST OF MY
30 || KNOWLEDGE, HE SAID SOMETHING ALONG THE LINES THAT HE GOT 1T AS A
31 || GIFT AND JUST WANTED TO RETURN 1T BECAUSE HE DIDN'T HAVE ANY
32

NEED FOR IT; HE HAD ANOTHER ONE,
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AT THAT TIME 1 TRIED TO MOTION TO THE
SALESGIRL, THE CASHIER, TO GIVE HIM HIS MONEY, AND SHE MIS-
UNDERSTOOD ME AT THE TIME. AND A SECOND SALESPERSON CAME INTO
THE AREA AND WAS LISTENING TO THE DISCUSSION AND SAW ME MOTIONING.
AT THAT TIME SHE CAME OVER AND TALKED TO ME TO FIND OUT WHAT 1
WISHED. | _

5:‘1 , .  THE NORMAL POLICY AT THE TIME THAT 1
WORKED AT SEARS 1§ THEY WOULD NOT GIVE ANY CASH BACK TO ANYONE
UPON THE SALES FLOOR. THEY. WOULD GIVE THEM WHAT 1S REFERRED TO
AS A PRETAIL CREDIT CHECK." ' h

1 TOLD THE SALESPERSON TO GIVE RIM THE
CASH, BECAUSE 1 WISHED TO ARREST HIM FOR OBTAINING MONEY UNDER
FALSE PRETENSES. AT THIS TIME SHE ALSO MISUNDERSTOOD ME AND

GAVE HIM THE RETAIL CREDIT CHECK INSTEAD.

Q TH1S WAS THE SECOND OF THE TWO SALESGIRLST
A YES, SIR. 1 BELIEVE 50.

Q AND ONCE THE DEFENDANT HAO THE SALES
CHECK, WHAT DID HE THEN DO? '

A HE LOOKED AROUND ONE MORE TIME IN

21

23

g1

27

29
kD]
3l
az

OUS DIRECTIONS_AND THEN LEFT THE DEPARTMENT, THE HARDWARE |
DEPARTMENT, AND PASSED H1S WAY THROUGH THE STORE. HE WENT DOWN
THE MAIN AISLEWAY IN A -- THROUGH THE STORE AND MADE A COMPLETE
CIRCLE, ALMOST A COMPLETE CIRCLE, THROUGH THE STORE. AND THEN
HE WENT DOWNSTAIRS TO CUSTOMER CONVENIENCE, WHICH 1S ON THE UNDERA
GROUND LEVEL OF THE FLOOR -- OR OF .THE STORE,

' Q AND WERE YOU FOLLOWING HIM AND OBSERVING
H1M WHILE THIS WAS GOING ON?

A YES, SIR.
I FOLLOWED HIM AROUND AND THEN CAME BACK

THROUGH THE ELEVATOR WELL, WHICH ALSO GOES DOWNSTAIRS, SO THAT
] WOULDN'T FOLLOW DIRECTLY BEHIND HIM DOWN THE STAIRS AND HAVE

HIM BECOME SUSPICIOUS.
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:: 1 Q S0 DID YOU LOSE SIGHT OF HIM THEM?

Ll
2 A FPROBABLY FOR ASOUT TEN TO FIFTEEN SECONDS,
3{] UNTIL I GOT TO THE BOTTOM FLOOR. AND 1 WAS --
4 Q WHERE? EXCUSE ME,
5 A AND 1 WAS DOWNSTAIRS QUICKLY ENOUGH TO
& 1|| SEE HIM COME DOWN THE LAST TWO OR THREE STEPS OF THE STAIRS,
7 Q AND WHEN YOU SAW HIM DO THAT, WHERE WERE
8|l You?
9 A I WAS INSIDE THE ELEVATOR WELL AT THAT
10 || POINT LOOKIKG THROUGH THE GLASS DOORS THERE,
1 HE CAME DOWN THE STAIRS AND I CAME QUT
12 || THE ELEVATOR DOOR, AND AT THAT TIME I DON'T EVEN RECALL WHAT
13 || DISPLAYS THEY HAD DOWNSTAIRS, BUT I WAS DOWN THERE OBSERVING THE
14 ]! MERCHANDLISE AS IF 1 WAS GOING TO BuY,
15 Q CAN YOU DESCRIBE THE GENERAL DOWNSTATRS
16 | AREA?
17 A IT'S GENERALLY A RECTANGLE DOWNSTAIRS.
18 || THERE ARE STAIRS AT ONE END.AND THERE IS AN ESCALATOR AT THE
19 || OTHER END; AND TO THE SIDE OF THE STAIRS, ON THE WALL TO THE
2 {[ STDE OF THE STAIRS, THERE'S A STOCKRDOM AREA AND THE ELEVATOR |
21 [| wELL AREA AND THE STAIRWELL, WHICH I CAME DOWN, WHICH 1S ALONG-
22 || SIDE THE ELEVATOR WELL. AND HE CROSSED IN MY FIELD OF VISION
23 || THROUGH AN OPEN FLOOR OVER THERE AND 1 COULD OBSERVE HIM AT ALL
24l TIMES,
25 Q WHERE OID HE GO THEN?
26 A HE THEN WENT TO THE CASHIER CAGE AREA,
27 |1 WHICH HAS ALSO BEEN CHANGED SINCE THEM, AND STOOD IN LINE BEHIND
81| 1 BELIEVE ONE OTHER LADY waS THERE WAITING TO BE HELPED BY THE
22 || PERSONNEL IN THE CASHIERS AREA.
30 Q DID HE REACH THE WINDOW FINALLY?
A A YES, SIR,
32 Q AND WHAT TRANSPIRED THERE?
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EE 1 A FROM MY ossenﬁATxou, HE SIGNED THE

-~ 2 || RETAIL CREDIT CHECK THAT THE SALESGIRL UPSTAIRS GAVE HIM BECAUSE
3 || YOU HAVE TO DO THAT, AND FRESENTED IT TO THE CASHIER, IN WHICH
4 || CASE THE CASHIER GAVE HIM HIS ~- HIS MONEY FOR THE AMOUNT THAT
5 || was on THE RETAIL CREDIT cHECK.
6 Q DID YOU SEE HER GIVE HIM THE MONEY?
7 A YES, SIR.
8 qQ DO YOU KNOW HOW MUCH SHE GAVE HLM?
9 A AT THIS TIME, 1T WAS APPROXIMATELY 540 -
10/] TO 42. 1 COULDN'T GIVE YOU THE EXACT AMOUNT AT THIS STAGE.
I qQ ~ AND WHAT DID HE DO WITH THE MONEY WHEN
12 || HE RECEIVED 1T?
13 A HE STARTED TO FOLD IT UP IN KIS HANDS --
14 || IN HIS HAND, AS IF TO PUT IT IN HIS POCKET.
15 qQ WHAT HAPPENED TO THE CREDIT CHECK?
18 A IT WENT INTO THE CASHIER'S CAGE IN HER
17 || DAILY DRAWER, BECAUSE WHAT THEY HAVE TO DO 1S PUT IT IN THE
18 || DRAWER TO DETERMINE THAT THEY HAD A REASON TO GIVE THE MONEY TO
19 || SOMEONE.
20 9 WHEN-_YOU OBSERVED THE DEFENDANT PLACING
21 || THE MONEY IN HIS POCKET, WAS HE STILL IN THE AREA OF THE
22 || CASHIERS CAGE?
23 A HE HAD NOT PUT IT JN HIS POCKET BEFORE 1
24 [} APPROACHED HIM.
25 qQ 1 SEE.
2 AND WHEN DID YOU APPROACH HIM NOW?
27 A ALMOST ~= HE HAD WALKED APPROXIMATELY
28 () sTx - TO - SEVEN FEET AWAY FROM THE CASHIER'S CAGE, WALKING AWAY
29 || FROM THE CASHIER'S CAGE WHEN 1 APPROACHED HIM.
0 Q AND WHAT DID YOU DO WHEN YOU APFROACHED
A || Him?
az A ] APPROACHED HIM FROM HIS LEFT SIDE AND
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SLIGHTLY FROM THE REAR, AND I TOOK AHOLD OF HIS LEFT ARM, JUST

2 || ABOVE THE ELBOW, WITH MY RIGHT HAND. AT THAT POINT, WITH MY
3 || LEFT HAND, | HAD MY SEARS IDENTIFICATION WITH A GOLD BADGE AND I
4 || PLACED IT APPROXIMATELY ONE FOOT IN FRONT OF HIS FACE AND
5 || IDENTIF1ED MYSELF AS BEING THE SEARS SECURITY OFFICER AND WOULD
6 || HE COME WITH ME, PLEASE, ;
7 Q PRIOR TO THIS OCCURRENCE, HAD YOU USED
B (| YOUR RADIO AT ALL?
9 A YES, SIR, [ HAD,
10 Q AND WHEN DID THAT TAKE PLACE?
1 A AT THE TIME THE DEFENDANT WAS STANDING 1IN
12| THE LINE, 1 RADIOED THE OPERATOR WHO HAD THE OTHER RADIO.
13 Q WHAT WAS THE PURPOSE OF THAT?
14 A 1 WANTED SOME ADDITIONAL PEOPLE WITH ME,
15 || BECAUSE TO AVOID ANY PROBLEMS OR ANY ALTERCATIONS 1F YOU HAVE
16 || MORE PEOPLE THAN THE PERSON YOU ARE DETAINING THEY USUALLY WILL
17 || COME ALONG QUIETLY AND THERE WOULDN'T BE ANY FIGHTING OR ANYTHING
18 || OF THAT NATURE, BECAUSE I HAVE NO DESIRE TO FIGHT WITH HIM.
19 Q 50 WAS IT AFTER YOU RADIOED FOR ASS1S-
20 1 TANCE THEN THAT YOU APPROACHED THE DEFENDANT?
2 A YES, SIR.
22 Q AND THEN WOULD YOU CONTINUE ON WITH WHAT
23 || YOU DID WITH HIM WHEN YOU APPROACHED HIM, _
2 A AS 1 STATED, 1 PUT MY BADGE IN FRONT OF
25 || HIS FACE AND IDENTIFIED MYSELF AS BEING SEARS SECURITY AND WOULD
26 || HE COME WITH ME, AT THAT STAGE, HE PUT HIS HAND -- HIS OTHER
27 || HAND TN H1S POCKET AND PUT THE MONEY INTO HIS POCKET AND SAID
28 || WHAT Foﬁ?
29 I SAID, WELL, WE'LL DISCU5SS IT IN THE
a0 || OFFICE. 17'S LESS, YOU XNOW, PROBLEM THAN OUT HERE.
a AND HE SAYS 1'M NOT GOING ANYWHERE WITH
32 I YOU. TOU KNOW, -- WHAT'S THE PROBLEM?
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o 1 AND 1 SAID, I'VE PLACED -- 1'M GOING TO
e
2| PLACE YOU UNDER CITIZENS ARREST FOR OBTAIHING MONEY UNDER FALSE
3| PRETENSES.
1 AND HE BECAME VERY AGITATED. AND HE
5 || sAID, WHAT DO YOU MEAN OBTATINING MONEY UNDER FALSE PRETENSES?
61| 1 HAVEN'T OONE ANYTHING.
o 1
1 AND I SAID, I WATCHED YOU UPSTAIRS WITH
8{| THE SANDER AND I.WOULD LIKE YOU TO COME WITH ME TO DISCUSS IT.
9 ' AND HE SAID, 1 DIDN'T COMMIT ANYTHING
10 | LIKE THAT. AND HE SAID, YOU KNOW, WHAT ~- WHAT DOES IT MEAN?
11 AND 1 SAID, YOU ARE BEING ARRESTED FOR
12 || FRAUD.
13 AND HE SAID, 1 DIDN'T COMMIT NO FRAUD,
4 || HE SAID, I GOT THAT FROM MY WIFE. MY WIFE GAVE ME THAT FOR A
I5§| GIFT AND IT'S -- AND IT'S -- AND THAT'S WHY 1'M BRINGING !T BACK.
16 ([ LET'S 60 UPSTAIRS AND WE'LL TALK TO MY WIFE AND SHE'LL SETTLE IT
17 || our.
18 AND I SAID, WELL, LET'S GO TO THE OFFICE
19 || AND WE'LL CALL HER DOWN, IF SHE'S UP THERE WE'LL PAGE HER.
26 q UP—UNTEC THIS POINT, HAD YOU TOUCHED THE |
21 || DEFENDANT?
22 A YES, SIR, WHEN T FIRST APPRQACHED HIM.
23 Q AND 'HOW DID YOU TOUCH HIM?
24 A I GRASPED HIM JUST ABOVE THE LEFT ELBOW
25 || WITH MY RIGHT HAND LIKE THIS (INDICATING). _
26 Q AND DID YOU CONTINUE IN THAT GRASP?
27 A FOR A LITTLE BIT LONGER UNTIL HE JERKED
281l HIS ARM DUT OF MY HAND,
2 Q WHEN DID THAT TAKE PLACE?
30 A DURING THE COURSE OF THE CONVERSATION
31 || ABOUT WHETHER OR NOT HE COMMITTED WHAT I ACCUSED HIM OF.
32 Q AND DURING THIS PERIOD OF TIME, DID
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ANYONE ELSE ARRIVE ON THE SCENE?

2 A AS WE WERE WALKING TOWARD THE OFFICE AND

3 || WE WERE KIND OF STANDING THERE AND KIND OF TAKING A STER IN

4 || WHATEVER, 1 WAS APPROACHED BY THE HARD LINES MANAGER TOM MAJOR,

5 wHO CAME BEHIND 80TH OF US WHILE WE WERE DISCUSSING.

6 Q AND THIS WAS OUTSIDE OF THE SECURITY

1|} OFFICE?

8 A YES, SIR.

9 Q HOW FAR AWAY WERE YOU FROM THE SECURITY

10 {| OFFICE AT THIS TIME?

n A PROBABLY ABOUT SIXTY ~ TO - SEVENTY FEET.

12 qQ WHAT GCCURRED THEN WHILE TOM MAJOR WAS

13 [| THERE?

14 A THE DEFENDANT BECAME HIGHLY AGITATED.

15 || HE BEGAN TALKING IN A VERY LOUD YOICE, COMPLAINING THAT 1 WAS

16 || ONLY PICKING ON HIM BECAUSE HE WAS BLACK, AND WE HAD NO BUSINESS

17 {| PICKING ON HONEST PEOPLE, AND BE, YOU KNOW, THIS -~ T CAN'T

18 )| RECALL THE EXACT WORDS, BUT IT WENT ALONG THAT LINE.

18 AND MR. MAJOR AT THE T1ME TRIED BEING

20t CORCILTATORY TOWARDS HIM, TO CALM HIM DOWN AS WELL, JUST TO &ET

21 || HIM INTO THE OFFICE 50 HE COULD DISCUSS IT FURTHER.

2 qQ AND DURING THESE CONVERSATIONS BETWEEN

23 || THE THREE OF YOU, WERE YOU STANDING STILL OR MOVING TOWARDS THE

24 || OFFICE?

Fas) A MOVING TOWARDS THE OFFICE IN A GENERAL

2 || MANNER. HE MOVED TOWARDS THE OFFICE A LITTLE MORE EAEJLY WITH

27 ! TWO OF US THERE.

28 qQ AND THEN?

29 A THERE WASN'T ANY REAL RESISTANCE OF A

30 || VERBAL NATURE UNTTIL WE GOT CLOSE TO THE OFFICE.

a Q AND WHAT HAPPENED AT THAT TIME?

3z A WELL, TO GET TO THE SECURITY OFFICE AT
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SEARS YOU HAVE TO 6O THROUGH A SERIES OF DOUBLE DOORS AND THE
SECURITY OFFICE ENTRYWAYS OUT ON -- INTO THE STOCKROCHM AREA, AND
THE DOUBLE DOORS KIND OF DIVIDE THE MAIN STORE FLOOR FROM THE
STOCKXROOM AREA. AND WHEN WE PASSED THROUGH THE DOUBLE DOORS,
WHICH WERE TIED OPEN AT THE YTIME, HE BECAME EVEN MORE HIGHLY
AGITATED AND REFUSED TO GO INTO THE OFFICE.

Q PRIOR TO THAT TIME, HAD YOU BEEN JOINED BY
ANYONE ELSE? .

A NO. BUT AS WE CROSSED THROUGH THE DOUBLE
DOORS THERE WAS ANOTHER PERSON THAT CAME UP THAT WORKED FOR SEARS |
HE WAS —- 1 BELIEVE HIS NAME WAS DELANE SCHIEFEISTEIN. AND HE
CAME UF AND 1 MOTIONED HIM TO COME TO uUS TO GIVE US SOME KIND OF
ASSISTANCE, BECAUSE 1 WANTED NUMBERS, AS I SAID BEFORE, THE MORE
PEOPLE YOU HAVE INVOLVED WITH GETTING A PERSON QUIETED DOWN THEY

USUALLY WILL NOT FIGHT WITH YOU.

21

8

25

27

29
30
31
32

Q AND DID MR. SCHIEFEISTEIN COME ALONG WITH
YOU?

A YES, SIR, HE DID.

Q SO, NOW THERE WERE FOUR OF YOU THIS TIME?

___ A  THERE ARE THREE SEARS PEQOPLE AND THE

DEFENDANT,

Q THAT'S CORRECT.

A AND WHEN WE CROSSED THROUGH THE DOUBLE DOORS

MR. SCHIEFEISTEIN UNTLED THE DOUBLE DOORS SO THEY WOULD SWING
CLOSED, SO THAT THE ALTERCATION, 1F THERE WAS GOING TO BE ONE,
WOULD NOT BE VISIBLE TO EVERYBODY OUTSIDE.

qQ ARE THESE FULL DOORS, SUCH AS THE ONE HERE
IN THE COURTROOM CINDICATING) THAT COMPLETELY CLOSE THE PASSAGE-
WAY? '
‘ A YES. THEY SWING TOGETHER. THEY'RE HINGED
ON EITHER SIDE AND SWING CLOSED. THEY HAD GLASS WINDOWS IN THE

CENTER -- CENTERS OF THE DOORS.
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Q ALL RIGHT.

AND WHAT TﬁANSPTRED ONCE THE FOUR OF YOU

2

3| GOT INTO THE OFFICE AND THE DOORS WERE CLOSED?

4 FIRST OF ALL, WOULD YOU DESCRIBE THAT

5|| OFFICE FOR US?

6 A 0.K.

7 THE QFFICE HAS ONE ENTRYWAY AND IT'S

8 || RECTANGULAR IN SHAPE. THERE ARE REALLY TWO OFFICES IN THERE.

o |l THERE'S THE OFFICE OF THE MANAGER, WHICH HAS A SEPARATE DOOR TO
10§| 1T; AND THE OFFICE AREA WHERE WE WORKED EVERYDAY AND BROUGHT

11 || SUSPECTS INTO THE OFFICE. AND AS YOU COME INTO THE DOOR TO YOUR
12 || IMMEOIATE RIGHT THERE WAS A ROW OF CHAIRS DIRECTLY AHEAD OF YOUL
12 || WHERE TWO DESKS ARRANGED PERPENDICULAR TO THE WALLS, ONE OF THE
14 || OTHER TOWARD THE BACK END OF THE OFFICE WHICH CONTAINED MY

13 [| SUPERVISOR'S OFFICE.

16 Q AND ONCE YOU WERE IN THE OFFICE, THE

17 || FOUR OF YQU, THEN WHAT HAPPENED?

18 A I CLOSED THE OUTSIDE DOOR. MR, MAJOR

19 || AND MR. SCHIEFEISTEIN MOVED AWAY FROM ME, AWAY FROM THE MAIN

0 | ENTRANCE TO THE DOORWAY THERE, AND T AGATN GRASPED THE DEFENDANT- |-~
21 [| AND TRIED TO GET HIM TO TURN AROUND, TO PUT HIS HANDS ON THE DOOR
22 || SO I COULD FRISK, IN OTHERWORDS PAT HIM DOWN FOR WEAPONS.

23 HE REFUSED TO BE FRISKED. HE WOULD NOT
24 {| ALLOW ME TO DO IT., AND HE KEPT TELLING ME NOT TO TOUCH HIM AND
25 || TO GET MY HANDS OFF OF HIM,

26 ‘Q AND WHAT DID HE DO THEN?

21 A THE ONLY ONE THAT WAS PHYSICALLY

28 || INVOLVED WITH HIM WAS MYSELF.

29 Q AND WHERE FROM YOU WERE MR. SCHIEFEISTELN
30 1| AND MR. MAJORS?

3 A IN RELATION TO WHERE WE WERE HAVING OQUR --
a2

THE BEGINMING OF THE PHYSICAL ALTERCATION, THEY WERE APPROXIMATELY
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14| E1GHT - TO - TEN FEET BEHIND ME, TOWARDS THE OTHER OFFICES,

2 || STANDING THERE OBSERVING, 1 ASSUME, I WASN'T -- THEY WEREN'T

3|l WITHIN MY RANGE OF VISION. 1 WAS MORE INTERESTED IN WATCHING THE
4 || DEFENDANT,

b Q . AND WHILE YOU WERE WATCHING HIM WHAT DID
& || ve Do? -

? B A, WELL, wg-aEcAN TO KIND OF HAVE A

8 || PHYSICAL SCUFFLE. I TRIED TO GET HIM TO TURN AROUND SO 1 COULD

9 || PuT HIM UP AGAINST THE DOOR, AND HE KEPT KEEPING HIS BACK AWAY

10| FROM ME, AND HE KEPT KIND OF PUSHING ME AWAY WiTH HIS HAND AND

11 || NOT ALLOWING ME TO REALLY GET AHOLD OF HIM OF THAT NATURE.

12 WHILE WE WERE HAVING THE ALTERCATION, A
13 (| ¢oLD BRACELET DROPPED OFF HIS WRIST., I BELIEVE IT WAS THE RIGHT
14| wpiST. THAT'S THE HAND 1 KEPT TRYING TO GET AHCLD OF,

15 Q NOW, WAS HE ON THE FLOOR AT THIS TIME?

16 A AT THI5S POINT HE WAS STILL ON THE FLOOR.
17 Q 0.K.

18 A AND HE GOT VERY ANGRY WHEN THE BRACELET
19 {| BROKE OFF. HE SAID, LOOK WHAT YOU DID TO MY BRACELET. YOU BROKE
20 MY BRACELET. AND THEW JUMPED UP ON THE CHAIRS:

2 Q HOW DO YOU MEAN HE JUMPED UP ON THE
22 [ cHATRS?

= A WELL, HE KEPT HIS BACK TO ME AT ALL TIMES
24 || AND HE WUST KIND OF HALF TURNED, STILL KEEPING H1S BACK AWAY FROM
25|l ME, AND JUST KIND OF STEPPED UP ON THE ROW OF CHAIRS WITH HIS

28 || BACK AGAINST THE WALL, SAYING THAT HE WASN'T -- HADN'T DONE

27 || ANYTHING WRONG, HE DIDN'T DESERVE TO BE ARRESTED, AND PRETTY

28 | MUCH SHOUTING AT THE TOP OF HIS LUNGS.

“ AND HE STOOD UP THERE TRYING TO KEEP ME
30 || AT BAY, TO KEEP MY HANDS OFF OF HIM. HE JUST DIDN'T WANT ME TO
1 f ToucH MIM.

2 Q NOW, WERE YOU KEEPING YOUR HANDS OFF OF
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. OF THE CHAIRS, AND HE AT THE SAME TIME TOOK HIS RIGHT HAND AND

HIM AT THAT TIME OR WHAT WERE YOU DOING?

A IN A GENERAL SORT OF WAY, YES. 1 WAS
JUST KEEPING MY HANDS BEYOND HIM, JUST KIND OF TOUCHING HIS$ HANDS
SO I WOULDN'T GET HIT OR SOMETHING IF HE DECIDED TO, TRYING TO
TALK HIM DOWN INTO BEING REASONABLE. 1 WAS TRYING TO BE A
CALMING INFLUENCE, BECAUSE AT THE TIME 1 HAD DETERMINED THAT 1
COULD NOT, MYSELF PHYSICALLY, HANDLE HIM AND 1 DIDN'T KNOW WHAT
THE OTHER TwO PEOPLE WOULD DO IF 1 HAD-TO COME TO THAT SITUATION,

Q WHAT WAS THE NEXT THING THAT THE
DEFENDANT DID WHILE STANDING UP ON THE CHAIRS?

A HE WAS BASICALLY JUST, YOU KNOW, SCREAM-
ING YARIOUS THINGS THAT HE WASN'T GOING TO DO THIS,

AND I DECIDED AT THAT TIME AT ONE POINT

THAT 1'M GOING TO HAVE TO DO SOMETHING PHYSICAL, AND 1 REACHED
UP AND T PHYSICALLY GRABBED HIS RIGHT WRIST WITH MY RIGHT HAND,

AND WHEN 1 DID THAT, 1 STARTED TO PULL HIM AS IF TO GET HIM OFF

JERKED 1T BACK ENOUGH TO SNAP ~ BREAK MY GRIP, AND JN DOING 50

1 HALF FELL BACKWARDS AND AT THE SAME TIME THAT HE DID THAT HE

21

22

24

25

27
8
20
3o
L) |
32

REACHED BEHIND HIS§ BACK WITH HIS LEFT HAND ARD FULLED OUT A == |
HE PULLED OUT A GUN ENCASED IN A HOLSTER.

Q WHAT DID HE DO WITH THE GUN THAT WAS
ENCASED iN A HOLSTER? '

A HE WAVED IT IN OUR -- MY DIRECTION FIRST,
AND SAID, ALL RIGHT, GET AWAY FROM ME NOW OR I'LL BLOW ALL YOUR -1

Q PLEASE TELL US EXACTLY WHAT HE SAID.

A BLOW ALL YOUR FUCKING HEADS OFF,

AND 1 JUST KIND OF STOOD THERE FOR A

SECOND, I JUST MAYBE TOOK A STEP BACK TO LOOK AT HIM., AND HE
JUST KIND OF WAVED THE GUN AROUND, AND WITH HIS RIGHT HAND HE
RUSHED OVER AND PULLED THE HDLSTER QUT OF THE GUN, AT WHICH TIME

1 COULD DETERMIME THAT IT WAS A REVOLVER. 1 SAID AT THE TIME 1
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ig 11| BELTEVE IT WAS A .357. AND I LOOKED DOWN THE CYLINDER TO SEE 1F
bl 2 || THERE WERE BULLETS IN IT, WHICH THERE WERE. AT THAT TIME I JUST
3 || BACKED AWAY AND SAID, TAKE IT AND GO. IT'S JUST NOT WORTH IT.
4 || AND JUST BACKED AWAY FROM HIM AT THAT POINT.
5 qQ HOW FAR AWAY FROM HIM WERE YOU AT THAT
g Il TIME?
7 A WHEN 1 STARTED BACKING AWAY OR WHEN 1 WAS
g || FIRST --
] q WHEN YOU BACKED AWAY FROM HIM,
10 A FROBABLY SIX - TO - EIGHT FEET. [ WAS
11 || BACK NEARLY -- 1 WAS PROBABLY A FOOT OR TWQ IN FRONT OF
12 {{ SCHIEFEISTEIN AND MAJOR.
13 Q THEY REMAINED WHERE THEY WERE?
14 A ESSENTIALLY, PROBABLY BACKED UP A LITTLE
15|l B1T MORE WHEN THE GUN WAS WAVED. 1 DIDN'T SEE THEM.
16 Q WAS THE DEFENDANT STILL STAMDING ON THE
17 || CHAIRS AT THE TIME?
18 A YES, STR, HE WAS.
19 Q AND WHAT WAS THE NEXT THING THAT HAPPENED
26 A HE TOLD US ALL TD GET OM THE FLOOR, AGAIN
o1 || HE'D BLOW OUR MOTHER FUCKING HEADS OFF, SOMETHING OF THAT NATURE.
22 qQ WHAT DID YOU DO IN RESPONSE TO THAT?
23 A 1 JUST KEPT BACKING UP AND SAID, HEY,
24 || TAKE IT AND GO. IT'S JUST NOT WORTH IT. YOU KNOW, THE MONEY'S
25 || YOURS., JUST GO.
2% HE SAID GET ON THE FLDOR.
27 SO WE ALL -- ] ASSUME SCHIEFEISTEIN AND
28 || MAJOR FOLLOWED MY EXAMPLE BECAUSE | WENT DOWN TO THE FLOOR PRONE,
2 || FACE DowN. '
30 Q WHEN YOU WENT DOWN TO THE FLOOR ON YOUR
31 || FACE, WERE YOU FACING TOWARDS THE DEFENDANT?
32 A MY HEAD WAS TOWARD THE DEFENDANT., 1 WAS
-236-

AA000128



zvsgxaa-Pierous

STILL WATCHING HIM EVEN WHEN 1 WENT DOWN, 1 KEPT ESSENTIALLY

A5 MUCH AS POSSIBLE EYE CONTACT WITH HIM.

3 ¢ AND WERE MR. SCHIEFEISTEIN AND MR, MAJOR

4 || BEHIND YOU THEN?

5 A YES.

"6 ‘ Q WHAT DID THE DEFENDANT DO AFTER YOU WENT

7|l DOWN ON THE FLOOR ON ALL FOURS? .

8 A . HE KIND OF --.

9 Q JN A PRONE POSITION.

0 A HE KIND OF $TO0O UP ON THE THIMG, SAYING

11 [l HE WASN'T AFRAID TO DIE, HE'D KILL ALL OF US, AND THEN STEPPED

12]| nowN OFF OF THE CHAIRS,

n Q WHERE DID HE GO AFTER HE STEPPED DOWM OFF

14{{ OF THE CHAIRS?

15 A AT THAT POINT, HE CROSSED THE ROOM. AND

18| 1 WwAS LAYING ESSENTIALLY SPREAD EAGLE BUT 1 HAD MY HEAD UP LOOKING

17 || AT HIM. HE CAME AROUND MY RIGHT SIDE AND 1 WAS IN A SPREAD EAGLE

18 1| PoS1TION, 1 BELIEVE, AND I COULDN'T SEE BECAUSE HE WAS BEHIND ME.

19 || ByT 1 BELIEVE HE WAS BETWEEN THE ANGLE THAT MY RIGHT ARM MADE

20 || wITH MY BODY ON MY RIGHTHAND SIDE,VAND $TOOD THERE. i

a Q AND WHAT DID HE DO WHEN HE GOT THERE?

22 A ° HE'REACHED DOWN AND TOOK MY WALLET OUT OF

Z3 [} MY POCKET, WHICH WAS IN MY RIGHT REAR POCKET, THE SEARS IDENTI-

2]l CATION WALLET, AND TOOK THE RADIO, WHICH WAS CLIPPED TO MY BELT,

25 || ALSO ON THE RIGHTHAND SIDE .OF us:lﬁ“tHE REAR, AND TOOK THAT OFF.

% Q WHAT WAS HE DOING WITH THE GUN AT THIS

21| rime?

8 A JUST PRICR TO HIM BENDING OVER TO TAKE

28 || THE ITEMS I JUST SAID FROM ME, HE PUT THE GUN TO THE BACK OF MY

30 |l HEAD. 1 BELIEVE 1T WAS THE GUN BECAUSE THAT'S WHAT IT FELT LIKE.

3L 1 COULDN'T SEE IT, OF COURSE.

32 Q DID THAT REMAIN THERE DURING THE TIME
-237-

AA000129



PSR T3d-PIBROYS

. e

THAT HE WAS TAKING THE ITEMS FROM YOU?

2 A YES, SIR, iT DID.

3 Q AND ONCE HE HAD THE ITEMS, THE BADGE,

4|1 CASE AND THE RADIO, WHAT DID HE THEN DO?

5 A HE STOOD UP AND I HEARD HIM MUMBLE HALF

6|l TD HIMSELF AND HALF OUTLOUD THAT NOW HE COULD BE A REAL COP WITH

7] THIS STUFF, SOMETHING TO THAT EFFECT, BUT 1T WAS BASICALLY THAT

8 HE COULD BE A REAL COP NOW.

9 Q I'M NOT SURE IF I HEARD YOU SAY A REAL

10 COCK OR A REAL COP,

11 A REAL COP, POLICE OFFICER,

12 ) THANK YOU.

13 WHAT DID HE DO THEN AFTER YOU HEARD HIM

4 SAY THIS?

15 A 0.K.

16 HE THEN CROSSED BACK ACROSS THE ROOM 1

17 A DIAGONAL MANNER AWAY FROM ME. 1 HAD -- WHICH I NESLECTED TO

18 TELL, 1 ALREADY HAD REMOVED HIS HOLSTER BAG FROM HIM WHEW HE

19 FIRST CAME IN THE ROOM AND SET 1T ON THE FLOOR. HE CROSSED

20| ACROSS THE ROOM—AND—PICK- -- WENT -- BENT OVER TO HIS HOLSTER

21 BAG, STILL LOOKING AT US, AND PICKED 1T UP STILL HOLDING THE GUN

2 AT US. AND | DON'T RECALL TF HE UNZIPPED IT AT THE TIME OR IF

23 IT WAS UNZJIPPED AT THE TIME, BUT HE PUT THE RADIO AND THE BADGE

2 INTO THE CASE.

25 Q WHAT DID HE DO WITH THE GUN IN THE

26 HOLSTER?

e A I BELIEVE HE STUFFED THE HOLSTER INTO

% THE BAG ALSO. 1 WASN'T REALLY WATCHING THE HOLSTER TO SEE WHAT

2% HE DID WITH IT. 1 WAS MORE AT THAT TIME INTERESTED IN WATCHING

50 THE GUN AND THE IND1VIDUAL.

a Q WHAT DID HE DO WITH THE GUN?

32 A HE STILL KEPT WAVING 3T AT US WHILE HE
-238-
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10
11
12
13
14

15

18

17
18

19

WAS SAYING THAT, YDU KNOW, DON'T NONE OF YOU MOTHER FUCKERS COME

AFTER ME, 1F YOU COME OUT THIS DOOR AFTER ME 1'M GOING TO KILL

YOU ALL. 1'M JUST GOING TO SHOOT YOU ALL.
HE CROSSED OVER TO THE DOOR, STILL WITH
HIS BACK AWAY FROM US AND ST!LL.HATCHING US WHILE CROSSING THE
DOOR CAREFULLY, AND SAID, NONE OF YOU MOTHER FUCKERS COME OUT
THIS DOQOR.
- AND HE OPENED THE DQOR AND STEPPED OUT
AND KIND OF HALF LOOKED ARQUND THE CORNER, STILL HAD THE GUN QUT|,
AND AS HE PULLED THE DOOR CLOSED 1 CAUGHT A VAGUE MOTION, AMD
IT'$ NOT VERY CLEAR, OF HIM PUTTING HIS HAND INTO THE BAG WITH
THE GUN. 1 DON'T KNOW 1F HE PUT IT IN THERE OR KWOT. BUT HE HAD
STUCK 1T BACK IN HIS WAIST, IT'S JUST AN IMPRESSION, AS THE DOOR
CLOSED.
. THE COURT: COUNSEL, WE WILL TAKE OUR MORNING
RECESS AT THIS TIME.
MR. SEATON: THANK YOU.
THE COURT: LADIES AND GEMNTLEMEN

OF THE JURY, YOU ARE ADMONISHED NOT

21
22
22
|
25
28
217

30
k2
a2

TO—CONVERSE -AMENG YOURSELYES ORWITH

ANYONE ELSE ON ANY SUBJECT CONNECTED
WITH TH1S TRIAL, OR READ, WATCH OR
LISTEN TO ANY REPORT OF OR COMMENTARY
0“ THIS TRlAL'ﬂITH ANY PERSON CONNECTED
W1TH TH1S TRI1AL ‘BY ANY MEDIUM OF IN-
FORMATION, INCLUDING WITHOUT LIMITATION,
NEWSPAPER, TELEVISION OR RADIO OR FORM
OR EXPRESS ANY OPINION ON ANY SUBJECT
CONNECTED WITH THIS TRIAL UNTIL THE CASE
1S FINALLY SUBMITTED TO YOU.

WE'LL BE IN RECESS IN THIS MATTER

UNTIL 1:40 TH1S AFTERMOON.
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- 1 LAS VEGAS, NEVADA, TUESDAY, APRIL 12, 1985, AT 1:55 P.M,

o
2 2N B oR-n NN
3 (WHEREUPON, FROM 11:57 A.M., UNTIL
4 1:55 P.M., THE NOON RECESS WAS HAD
5 AT THE CONCLUSION OF WHICH THE
6 e " . ' " FOLLOWING WAS HAD:)

1. s
7 THE COURT:  COUNSEL STIPULATE TO THE PRESENCE
81} OF THE JURY.
g MR. HARMON: THE STATE DOES, YOUR HONOR.
10 MR. COOPER: YES, YOUR HONOR,
n THE COURT:  ALL RIGHT.
12 1 BELIEVE THAT YOU WERE ON THE STAND,
13 SIR, COME FORWARD.
14 YOU MAY PROCEED, COUNSEL.
15 MR, SEATON: THANK YOU, YOUR HONOR.
16
Yy DIRECT EXAMINATION CONTINUED
18
191 BY MR. SEATON:
20 Y MR. KINSEY, WHEN THE DEFENDANT LEFT THE
2 OFFICE, WHAT HAPPENED TO THE 1D BRACELET THAT HAD FALLEN FROM
Z U His ARM?
3 A I BELIEVE TO THE BEST OF MY RECOLLECTION
% IT STAYED THERE. 1 -- TO BE PERFECTLY HONEST, I DON'T RECALL
25 || THAT MUCH ABOUT 1T, EXCEPT SEEING IT HIT THE FLOOR AT THIS POINT
28 Q WHEN THE DEFENDANT LEFT THE ROOM, WHAT
27| DID YOU DO AT THAT POINT?
28 A 1 IMMEDIATELY GOT UP FROM THE FLOOR AND
28 || RAN ACRDSS THE ROOM AND LOCKED THE DOOR 50 THAT THE DEFENDANT
30 || COULD NOT RETURN TO THE ROGM, AND THEN FROM THERE [ WENT
an IMMEDIATELY TO THE PHONE AND TELEPHONED METRO POLICE.
3 Q AND DID THE POLICE RESPOND?
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32

A YES, SIR.
Q AND DID YOU HAVE AN OPPORTUNITY TO TALK
WITH THEM?
A YES, SIR,
Q DID YOU MAKE OUT A WRITTEN STATEMENT REGARD-

ING THIS PARTICULAR INCIDENT WITH ;Hé POLICE DEPARTMENT?

A YES, SIR. b; ' n

MR. SEATON: -THANK YOU. _

IF 1 COULD HAVE THE ASSISTANCE OF THE BAILIFF

1 WOULD, WITH YOUR HONOR'S PERMISSION, LIKE TO HAVE THE WITNESS
COME AND AFPROACH THE DIAGRAM TO MAKE A DIAGRAM.

THE COURT: ALL RIGHT,

MR. FRANZEN: YOUR HONOR, COULD WE HAVE THE
DIAGRAM OVER HERE SO THAT COUNSEL CAN SEE WHAT'S BEING DONE?

THE COURT: WELL, COUNSEL, I THINK IT'S PROBABLY
BETTER FOR THE JURY RIGHT THERE, SO IF YOU GENTLEMEN WANT TQ
LEAVE THE PLACES THERE, YOU MAY MOYE CVER HERE.

MR. SEATON: MR, KINSEY, COULD YOU APPROACH THE

DIAGRAM, PLEASE.

AND FOR THE RECORD, YOUR HONOR, I KNOW 1T'S
INCONVENIENT TO MARK THE EXAIBIT NOW, BUT 1 WOULD LIKE TO KNOW
THE EXHIBIT NUMBER S0 1 COULD REFER TO IT,
' THE COURT: THE NUMBER?
THE CLERK: 47.

THE COURT: &7, ALL RIGHT.

BY MR, SEATONM:

Q WE'LL REFER TO THE DRAWING YOU'RE GOING TO
MAKE AS STATE'S PROPOSED EXHIBIT NUMBER 47, MR. KIMSEY. .

IF YOU WOULD TAKE ONE OF THE MARKERS
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THERE AND DRAW FOR US, [F YOU WOULD, THE FIRST FLOOR AREA OF

21l spARS IN WHICH ALL OF THESE INCIDENTS TOOK PLACE. WITHOUT

3| REFERRING TO THE INCIDENT, JUST DRAW US A DIAGRAM OF THE

4|| [INTERIOR OF THE SEARS BUILDING, IF YOU WOULD.

5 A 0.K. THAT'S THE BASIC FLOOR LAYOUT.

6 Q COULD YOU PUT A "NORTH™ ON THE --

7 A T ok,

8 Q © (CONTINUING) -- DIAGRAM SO WE KNOW THE

9! DIRECTION IN WHICH WE ARE LOOKING.

10 A ALL RIGHT. NORTH GOES IN THIS DIRECTION
U HERE (INDICATING).

12 Q ALL RIGHT.

13 AS SHOWN BY THE ARROW, NORTH THEN GOES
|| 15 THE RIGHTHAND SIDE OF THE DIAGRAM.

15 A RIGHT .

16 Q COULD YOU VERBALLY EXPLAIN TO US WHAT 1T
171 IS THAT YOU HAVE DRAWN THERE?

18 A 0.K. )

19 THESE LINES HERE (INDICATING) REPRESENT
20| THE MAIN AISLEWAYS [N THE STORE.

2 THIS SECTION IN HERE, IN THIS RECTANGLE,
22 || (INDICATING) IS THE HARDWARE SECTION.

3 THIS IN HERE CINDICATING) IS THE LARGE
U1l APPLIANCES, THE WASHERS AND DRYERS.

25 THIS SECTION HERE CINDICATING) 1§ THE

% || MISCELLANEOUS AREA, L

7 AND THERE IS A WALKWAY THAT GOES BASICALLY
2 || ALL THE wAY AROUND THE CENTRAL AREA.

2 Q ALL RIGHT.

30 A AND THAT'S WHAT THAT REPRESENTS.

3t Q ONE MOMENT. 1!'M GOING TO ASK YOU TO

32

DEPICT ON THE DIAGRAM WHERE YQOU AND THE DEFENDANT WERE DURING
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“ 1|| THIS TRANSACTION.
» 2 IN A PLACE THAT WON'T INTERFERE WITH
3|l THOSE MARKINGS, COULD YOU SOMEHOW MARK THE AREA THAT IS THE
4 || HARDWARE SECTION AND JUST WRITE "HARDWARE,"
5 A G.K.
6 THAT WOULD BE THIS SECTION HERE (IND]-
7
CATING).
8 Q ALL RIGHT. THE WORD MHARDWARE" WITH AN
%1l arrOwW DRAWN ON IT.
10 WOULD YOU THEN DO THE SAME THING WITH
Wl THE APPLIANCE SECTION.
12 AND 15 THERE A CASHIER'S STAND IN THE
U 4ARDWARE SECTION?
b A YES. AT THE TIME THE INCIDENT OCCURRED
Bl rugre was.
18
Q WOULD YOU DRAW IT IN, PLEASE,
17
A IT WAS BASICALLY I WOULD SAY IN THIS
18
AREA IN RELATION TO THE WHOLE THING C1NDICATING).
i
¢ AS 1 HAVE SAID, IT HAS CHANGED CONSID-
2 ERABLY SINCE THEN. )
21
Q AS LEGIBLY AS YOU COULD, WOULD YQu
221l WRITE A SMALL "C.S." FOR CASHIER'S STAND ON THE INTERIOR OF THAT
211 Box THAT YOU HAVE DRAWN?
u A YEAH,
% Q THANK YOU,
” . .
COULD YOU POJNT OUT WHERE THE DEFENDANT
27
WAS, WITH THE POINTER, AT FIRST WHEN YOU FIRST OBSERVED HIM IN
28
THE SEARS STORE?
29
A THE FIRST TIME I OBSERVED HIM, THE
0 ||
DEFENDANT WAS APPROXIMATELY HERE, IN THIS ENTRYWAY HERE (INDI-
3l
CATING), I DID NOT SEE THE DIRECTION FROM WHICH HE CAME. 1
32

JUST NOTICED HIM SORT OF STANDING THERE.
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Q WITH THE OTHER MARKER, 1F YOU wWOULD, 1
BELIEVE IT'S A RED ONE, WOULD YOU PUT AN "§.H."™ WITH A LITTLE
win AFTER IT IN THE AREA WHERE YOU FIRST SAW THE DEFENDANT.

A (INDICATING).

Q AND NOW, WITH THE POINTER, WOULD YOU
TELL US OR SHOW US WHERE YOU WERE, WHERE YOU WERE, WHEN YOU
FIRST MADE THIS OBSERVATION?  © '

A 0.K. 1IN THIS SECTION HERE (INDICATING).

THE WASHERS AND ORYERS ARE LAID OUT IN

ROWS ALONG LIKE THIS. THERE'S THREE OR FOUR WASHERS ALONG HERE,
THERE'S A POLE HERE AND A POLE HERE (INDICATING); AND 1 WAS
LOCATED APPROXIMATELY RIGHT THERE CINDICATING).

Q " COULD YOU DRAW THE FIRST TWO LINES WITH
THE BLACK PEN. GCOULD YOU DRAW THE FIRST TWO LINES THAT YOU
HAVE JUST DESCRIBED OF WASHERS AND DRYERS?

A 0.X. THEY APPROXIMATELY RAN ALONG HERE
BASICALLY (INDICATING). AND THERE WAS A POLE HERE WITH A
WASHER RIGHT THERE (INDICATING). AND THEN 1 ~- AND THAT'S THE

FIRST LINE QF ==

Q AND WHERE WERE YOQU?

A i WAS APPROXIMATELY RIGHT HERE ON THI1S
SIDE OF THE WASHERS (INDICATING).

q COULD YOU WRITE YOUR INITIALS WITH A
SMALL "1" AFTER THEM WHERE YOU WERE WHEN YOU FIRST OBSERVED THE
DEFENDANT.

A (INDICATING).

Q AND YOU WERE ABLE TG VISUALIZE HIM AT
THAT PARTICULAR TIME?

A YES, 'CUZ | WAS STANDING THERE LOOKING
AT LITERATURE DEALING WITH THE MERCHANDISE SO THAT [ COULD BE
EITHER LOOKING AT EITHER THE MERCHANDISE OR THE PAPER, LIKE I

WAS SHOPPING FOR THE MERCHAND!SE.
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1 qQ WHERE THEN, SHOW US WITH THE POINTER,

2 WHERE THE DEFENDANT WENT AS YOU OBSERVED HIM.

3 A 0.X,

4 HE MOVED FROM THIS POSITION HERE, AFTER
5 STANDING THERE AND LOOKING IN DIFFERENT DIRECTIONS, HE MOVED IN
6 TH1S DIRECTION HERE CINDICATING). .

7 Q- IN A NORTHERLY DIRECTION?

8 - A YES,, SIR.

B ‘.Q AND WHERE DID HE NEXT STOP, POINT IF

10 YOU WOULD, WITH THE POINTER, ‘

11 A ALL RIGHT,

12 AT TH1S POINT, THERE ARE SEVERAL ROWS
13 RUNNING EAST AND WEST HERE OF MERCHANDISE, BEYOND THE SHELVING
14 UNITS, RUNNING IN THIS FASHION HERE CINDICATING).,

15 Q IN A WEST/EAST DIRECTION?

16 A RIGHT. THAT'S THE DIRECTION THEY RAN,
17 HE WENT IN THIS DIRECTION DOWN APPROXI-
18 MATELY AT LEAST ONE HERE, TWO, THREE -- PROBABLY TO THE EITHER
19 THE THIRD OR FOURTH ONE. T CAN'T RECALL EXACTLY AT THIS POINT
0 WHICH ROW 1T WAS (INDICATINGY,

21 qQ ALL RIGHT.

22 AT APPROXIMATELY THAT POINT, WITH THE
23 BLACK PEN, WOULD YOU DRAW iN THAT PAnTlcuLAn SHELVING AREA.

M A 1'LL JUST DRAW A SINGLE LINE FOR

25 CLARITY, BUT THAT WILL REPRESENT AN ENTIRE RACK OF DISPLAY

% MERCHAND1SE .

27 Q ALL RIGHT,

28 THE EASTERLY-MOST END OF THAT PARTICULAR
2 RACK,

a0 A 0.K.

31 AT THIS PGINT HERE (INDICATING) THERE
32

WAS A FLAT SHELF, AND STANDING UPON IT WERE VARIOUS POWER TOOLS
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THAT WERE ON SALE THAT PARTICULAR DAY, WHICHEVER TOOLS THEY

HAFPENED TO BE.

2
3 Q WiTH A DARKER LINE ON THAT EASTERLY END,
|| WOULD YOU MARK THAT END DISPLAY AREA?
. A 0.K.
6 IT GENERALLY WENT IN THIS DIRECTION HERE
71l LIKE SO.CINDICATING). L . _ o
8 ' Q .. AS DESIGNATED BY THE HEAVY BLACK LINE.
ol 0.k.
10 AND 15 THAT WHERE THE DEFENDANT.NEXT
u Il sToereD?
12 A YES, SIR,
13 Q WOULD YOU WRITE AN “S.H.2" AT THAT POINT,
1¢|| SHOWING THE DOTTED LINE PROM THE "S.H.1" TO THE "S.4.2", THE
15|l DIRECTION OF THE PATH THAT HE TOOK.
18 A CINDICATING.
" G NOY, WHAT HAPPENED WHEN HE WAS AT THE
8 || PoINT MARKED Ms.H.2ne
19 A HE STOOD THERE FOR A SECOND OR SO AND
55 || LOOKED 1N-DIFFERENT DIRECTIONS AND-WENT DOWN-AND PICKEDUP A1
21 || PIECE OF MERCHANDISE, A POWER TOOL IN A PACKAGED BOX.
22 Q AND THEN DID HE MOVE FROM THAT SPOT?
23 A HE STOOD UP AND LOOKED AT 1T FOR A
24 || SECOND AND THEN AT THAT POINT HE MOVED.
28 Q WHERE DID HE GO TO, SHOW US WITH THE
95 || POINTER 1F vou wouLD. '
27 A 0.K.
2 THERE 1S ANOTHER AISLEWAY HERE CINDI-
- 29 CATING),
30 Q JUST TO THE NORTH OF --
a A JUST TO THE NORTH OF WHERE "S.H.2" 15,
12 || THERE 15 A WALKWAY BETWEEN THE TWO. HE CAME TO THAT AMD THEN
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s 1 I| PROCEEDED DOWN THAT AISLEWAY.

b 2 Q YOU MEAN IN A WESTERLY DIRECTION?
3 A IN A VESTERLY DIRECTION,
4 Q COULD YOU DRAW THAT PARTICULAR SHELVING

1

g |l AREA AT THE END OF THE AISLE.
& A 1T WAS HERE AND IT CAME TO HERE (INDI-
7 || CATING), AND THERE WAS A BREAK FOR A WALKWAY IN THIS DIRECTION,
g {l AND THEN IT CONTINUED ON DOWN HERE LIKE SO (INDICATING.
9 Q THE SECOND LINE THAT YOU'VE DRAWN IS
10 || ¢UST NORTH OF THE --
11 A TO THE WEST.
12 Q (CONTINUING) -- CASHIER'S COUNTER?
13 A YES. JUST TO THE WEST.
14 Q AND TO THE WEST OF THE OTHER COUNTER?
15 A RIGHT.
16 THERE WAS AN OPEN AREA IN HERE (INDI-
17 CATING).
18 Q AND THERE WAS --
1 A THERE WAS ALSO A SHELVING UNIT THAT RAH
20— N—THIS DIRECTION--HERE CINDICATING )
21 Q ALL RIGHT,
2 WOULD YOU WITH A DOTTED LINE AGAIN, FROM
23 || THE "S.H.2" SHOW THE PATH THAT THE DEFENDANT TOOK TO WHERE HE
o4 || MEXT STOPPED; AND THEN AT THAT POINT DRAW IN A "5.H.3.",
25 A (INDICATING),
26 Q NOW, AT THIS POINT IN TIME WERE YOU
27| STILL AT THE "K.K.1" THAT YOU'VE DRAWN THERE.
28 A NO, I WAS NOT,
29 Q WHERE HAD YOU MOVED TO?
30 A AT THIS POINT THERE WAS —- THERE WAS
31 || SEVERAL ROWS OF WASHERS AND DRYERS THROUGH HERE (INDICATING),
32 || AND THERE WAS A ROW THAT WAS BACK IN THIS DIRECTION JUST BEHIND
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t: 1 || THIS AISLEWAY HERE AND THERE CINDICATING); AND 1 HAD MOVED FROM

F -y
2|l THERE TO BEHIND THERE TO OBSERVE HIM GO BEHIND THIS AISLE CINDI~-
L] CATING).
4 Q WOULD YOU DRAW IN THE LAST ROW OF
5 (I APPLIANCES YOU JUST REFERRED TO?
6 COUNSEL, THERE'S A, FOR THE RECORD, A
7|l THREE, A RECTANGULAR LINE SHOWING TWO BREAKS IN IT WHICH HOuLD
g|| BE, 1 ASSUME, THREE APPLIANCES IN THERE.
9 A YES, APPROXTMATELY.
10 Q WOULD YOU MARK MK.K.2'" WHERE YOU STOOD
11 || MEXT AS YOU ORSERVED THE DEFENDANT.
12 A C(INDICATING).
13 Q AND YOU ARE ALSO PUTTINMG IN A DOTTED LINME
14 || BETWEEN .THE TWwO, "K.X.1" AND "K.K.2", TO SHOW YOUR PATH.
15 A CINDICATING).
18 Q WHAT THEN CID YOU SEE THE DEFEWHDANT DO
17 || WHEN HE wAS AT THE POSITION "5.H.3"?
18 A 0.K.
19 WHAT 1 DID BEFORE HE GOT TO TH1S POSIiTION,
pii] ﬁS"HE~HA5—HAtK%N€—BOHN—TH}s4AlSLEHﬁ1_LlNDlCAIlNG)414HA$4£951E§44, .
2 ALOMG BEHIND HIM AS WELL. THERE WAS ANOTHER SERIES OF SHELVES
22 [| ALONG HERE IN THE SAME POSITION AS THIS BUT JUST NORTH OF THOSE
23] CINDICATING).
24 Q WHY DON'T YOU DRAW THOSE IN NOW, IF YOU
25 || wouLD, PLEASE.
26 A LIKE 50 (INDICATING).
27 Q MAY THE RECORD REFLECT THAT THE WITKESS
28 HAS JUST DRAWN TWO LINES TO THE NORTH OF THE LAST TWO COUNTER
29 LINES THAT HE DREW.
a0 A Q.K.
k1] Q 0.%.
32 WHAT HAPPENED THEN?
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Nt '1 A AT THIS POINT HE WAS WALKING DOWN HERE

e

v 2 || CINDICATING).
. TOWARD THE "5.H.3"?
. TOWARDS THE "5.H.3",
5 1 WAS COMING ALONG, TRATLING ALONG BE~
g |l MIND HIM AT A DISCREET DISTANCE TO STILL KEEP AN EYE ON HIM 8UT
5 || OUT OF.H1S RANGE OF VISION SO THAT HE COULDN'T SEE ME.
8 Q ALL RIGHT.
0 " A AND AT THAT POINT I CAME DOVWN TO HERE
1o || AND 1 was STANDING RIGHT THERE (INDICATING).
" q THE RECORD SHOULD REFLECT THAT YOU HAVE
i || QusT DRAWN A DOTTED LINE FROM “K._.K.2" TO THE PLACE WHERE YOU'VE

MARKED "K.K.3".

13
. NOW, THE "K.K.3" AND THE "S.H.3" 1
s || ASSUME SHOWS YOUR RELATIVE POSITIONS.
6 A AT APPROXIMATELY THE SAME TIME.
. Q AT APPROXIMATELY THE SAME TIME, THANK
s || You-
" WHAT DID YOU OBSERVE THE DEFEHDANT TO DO
|| AT THAT TIME?Z
&U T T T T T
2 A ALL RIGHT,
22 AT THIS POINT, 1 WAS STANDING FAR ENOUGH
p3 || BACK TO WHERE HE COULON'T SEE Me READILY WITHOUT STANDING UP AND
2 TURNING AROUND. AND HE STOPPED AT THE POINT I'VE GOT MARKED
g5 || WERE "S.H.3" AND SET THE BOX DOWN ON THE BOTTOM SHELF (INDI-
o5 || CATINGD. IN OTHERWORDS, THE SHELVES WOULD COME OUT LIKE THIS
g7 || AND HE SET ‘1T DOWN ON THE BOTTOM SHELF AND THE BOTTOM SHELF
og || STUCK OUT FURTHER THAN THE REST (INDICATING).
29 Q WAS TH1S ON THE SHELF THAT WAS CLOSEST
s || TO WHAT HAS BEEN MARKED AS "C.5.", TO THE CASHIER'S STAND?
31 A YES. IT WOULD BE RIGHT HERE ON THE SIDE
4o || OF 1T CINDICATING).
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) Q ALL RIGHT.
5 A ON THE STDE, AND HE SET THE BOX DOWN
5|l AND STOOD UP AND GLANCED IN EITHER DIRECTION DOWN THE AISLE TO
ol SEE IF - 1 ASSUME TO SEE 1F ANYONE WAS WATCHING FROM EITHER
5|| pirecTiON.
s Q WHAT DID HE DO THEN?
7 A HE THEN KNELT DOWN AND OPENED THE BOX.
" g|l 1IN OTHERWORDS, HE PEELED OPEN THE END OF IT. THE BOX 1S FOLDED
o|l OVER, AND AS 1 SAID IT BEFORE, I BELIEVE 1T WAS STAPLED. I'M
w0 || NOT SURE. ME PULLED IT OPEN, AND WHEN HE DID THAT, HE KIND OF
11 || GLANCED AROUND AGAIN AND THEN HE REMOVED THE CONTENTS, WHICH
12|| WERE ALL ENCASED IN THE PLASTIC BAG. HE THEN TORE THE PLASTIC
13| BAG OFF OF THE MERCHANDISE AND DISCARDED IT ON THE SHELF NEXT TO
14 HIM THERE SOMEWHERE IN THE VICINITY.
15 HE THEN PLACED ALL THE MERCHANDISE BACK
161 INTO THE BOX OF A UUMBLED-UP WAY. AMD AT THAT POINT, HE STOOD
7|l UP AND LOOKED AROUND. HE HAD THE BOX IN HIS HAND TO THE BEST OF
18| MY KNOWLEDGE WHEN HE STOOD UP AND LOOKED IN EITHER DIRECTION.
19 AT THAT POINT, HE CAME -- HE RETRACED
9ol HIS STEPS TQ HERE, CAME AROUND THIS END PART HERE, AND THEN WENT
7 OVER TO THE CASHIER'S STATION (INDICATING).
22 Q WITHOUT GOING OVER THE LINES THAT YOU'VE
23 {| ALREADY -DRAWN, WOULD YOU RETRACE THOSE STEPS WiTH THE DOTTED
24 || LINE FROM "S.H.3" TO THE NEXT PLACE WHERE HE STOOD, AND PUT AN
25 || "S.H.4"; WHICH THE RECORD SHOULD REFLECT IS RIGHT BY THE BOX
26 || Markep rc.s.v.
" 27 A CINDICATING).
28 Q AND WERE YOU STILL IN THE PLACE THAT
29 || You MarxED AS ™K.K.3v?
20 A [ WAS THERE UNTIL HE GOT TO THE CASHIER'Y
a1 || STATION, AND THEN HE HAD HIS BACK TO ME.
a2 Q WHERE DID YOU MOVE TO AT THAT TIME?
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L 1 A AT THIS POINT, 1 CAME AROUND THE END

(¥ |

™l ) HERE AND STOOD IN THIS AISLEWAY HERE (INDICATING).
3 qQ WITHOUT TRYING TO WRITE QVER WHAT You
4 HAVE ALREADY WRITTEN, COULD YOU DEPICT THAT AS BEST AS YOU CAN
5 WITH THE DCOTTED LINE AND THE “K.K.b4'?
6 A 0.K. 1 CAME TO RIGHT THERE (INDICATING)
7 Q ALL RIGHT.
8 HOW FAR THEN WOULD YQU SAY "K.K.u" 1§
9 FROM "§.H.4h%?
10 A AT THAT DISTANCE, APPROXIMATELY 10 - TO
11 - 15 FEET.
12 Q ALL RIGHT.
13 A TO THE BEST OF MY KNOWLEDGE.
14 Q AND WHAT HAPPENED AT THAT TIME?
15 A THE DEFENDANT AFPPROACHED THE CASHIER'S
18 STAND, AS [ SAID. HE TALKED TO THE ~- TO THE CASHIER THERE AND
17 ASKED FOR HIS MONEY BACK ON THE ITEM. HE SAID THAT HE HAD
18 GOTTEN IT AS A GIFT OR HE JUST DIDN'T WANT 1T, HE HAD ANOTHER
19 ONE, THAT SORT OF THING. AND HE SAID HE WOULD LIKE HIS MONEY
20 BACK—ON—TT - -
21 AT WHICH POINT THE CASHIER REPLIED TO
22 HIM THAT SHE COULDN'T GIVE HIM HIS MONEY BACK ON IT WITHOUT A
2 RECEIPT.
24 Q 0O YOU KMOW THE NAME OF THAT CASHIER?
25 A OFF HAND, NO.
26 Q 0.K.. "
2 A 1 COULDN'T EVEN BEGIN TO TELL YOU.
28 Q ALL RIGHT,
29 A AND WHILE THE DISCUSSION 15 GOING ON
30 WITH HIM HERE (INDTCATING), I'M BACK HERE TRYING TO GET THE
3 CASHIER'S ATTENTION TO TELL HER TO GIVE HIM THE MONEY (INDI-
32

- CATING).
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1 Q WERE YOU STILL IN THE POSITION "K.K. u"?
2 A RIGHT.

3 qQ ALL RIGHT.

4 A THROUGH MOTIONS ANO EYE CONTACT AND THAT
5 KIND OF THING,

6 ' Q  DID SHE SEE YOU?

7 A SHE SAW ME BUT SHE DIDN'T APPEAR TO

8 UNDERszND. AND AT THAT POINT A SECOND CASHIER CAME IN.'

9 Q WHERE DID SHE GO TO?

10 A SHE CAME FROM OVER THE CASHIER AREA TO
1 DISCUSS WHAT WAS GOING ON INVOLVING THE DEFENDANT.

12 Q SHE SPOKE WITH YOU OR WITH THE OTHER

13 CASHIER?

4 A WITH THE OTHER CASHIER. AND SHE LOOKED
15 UP AND SAW -- NOTICED ME MOTIONING TO HER.

1é ' Q 0.K.

17 A SHE AT THE TIME SAID THERE WASN'T MUCH
18 SHE COULD DO WITH iT, AND MADE SOME SORT OF EXCUSE TO GET AWAY
19 FROM THE AREA.

20 Q DO—1OLKNOW—HER NAMEBY  ANY_CHANCE? ——
21 A 1 BELIEVE HER NAME WAS LINDA, BUT 1

22 COULDN'T TELL YQU WHAT THE LAST NAME WAS,

23 Q AND WHERE DID LINDA GO WHEN SHE LEFT

u THE CASHIER'S STAND?
2 A SHE HAD A F1ECE OF MERCHANDISE IN HER

26 HANG, AND 1 DON'T RECALL WHAT 1T WAS, AND SHE CAME BACK TO THIS
27|| SIDE OF THE AISLEWAY THAT 1 WAS ON (INDICATING). AND WHILE I

28 WAS LOOKING AT MERCHANDISE SHE STOOD THERE AND TALKED TO ME

2 ACROSS THIS AISLE WHILE SHE WAS PUTTING THE MERCHANDISE AWAY, OR
30 WHATEVER SHE WAS DOING C(INDICATINGD.

i qQ PUT AN "L" iF YOU WOULD WHERE THE SALES-
az

GIRL LINDA WAS STANDING WHEN SHE WAS SPEAKING TO YOU.

-252~

AA000144



6558 713d-riEnOyS

10
1]
12
13

14

16
17
18
19
20
21

2

®

27

29
30
a
32

A SHE WAS APPROXIMATELY THERE (TNDICATING){
Q 0.K.
A AND SHE WAS BEMDING DOWN, PUTTING THE

MERCHAMDISE AWAY, TALKING TO ME WHILE 1 WAS TAKING CARE OF IT.

THE DEFENDANT.WAS STILL DISCUSSING THE

SITUATION WITH THE CASHIER., HE HAD WOT TURNED AROUND THAT 1

RECALL..

Q AND WHAT DID YOU TELL LINDA?

A 1 E;PLAINED_TO HER TQ GIVE HIH THE MONEY
THE CASH, BECAUSE 1 WISHED TO ARREST HIM FOR OBTAINING MONEY
UNDER FALSE PRETENSES, BECAUSE 1 HAD SEEN WHAT WAS GOING ON,

AND SHE EVIDENTLY MISUNDERSTOQD ME AS
WELL, BECAUSE SEARS HAS A PQLICY THAT THEY DON'T GIVE CASH BACK.
THEY GIVE YOU A RETAIL CREDIT SLIP AND YOU HAVE TO GO DOWN-
STAIRS TOQ THE CASHIER AND GET 1T7.
. S0 SHE WENT BACK AND GAVE HIM A RETAIL

CREDIT CHECK FOR THE MERCHANDISE.

qQ SHE WENT BACK TO THE --

A CASHIER'S STAND.

@ CCONTINUING S —==CASHIER'S -STAND; O-¥-
A AND IF 1 REMEMBER CORRECTLY, 1 THINK
SHE TOLD HMIM THAT SHE COULDN'T GIVE HIM THE FULL PRICE ON IT
BECAUSE 1T WAS ON SALE AND HAD BEEN FOR A WEEK QR 50, AND THAT
HE WOULD HAVE TO SETTLE FOR WHAT THE SALES PRICE WAS.
HE SAID THAT THAT WAS FINE,
AND THEN SHE GAVE HIM THE RETAJL CREDIT
CHECK,
Q 0.K.
WHERE DID THE DEFENDANT GO AFTER THAT?
A AT THIS POINT, AS 1 SAID, THERE WERE
VARIOUS AISLEWAYS THROUGH HERE AND STUFF.

HE MADE HIS WAY BACK OUT TO THE MAIN
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AlSLEWAY HERE (INDICATING), AND PROCEEDED IN A SOUTHERLY

2 DIRECTION DOWN THIS MAIN AISLEWAY IN THE STORE AND AROUND HERE

3 TO THE STAIRS (INDICATING).

4 Q WOULD YOU DRAW, WITH OUR DOTTED LINE

5 AGAIN, FROM THE "S,H.4" TO WHERE HE WENT DOWNSTAIRS. WOULD YOU
] DRAW THAT PATH A5 BEST AS YOU KNOW.

7 A 0.K.

8 . AS I SAID, 1 AM JUST GOING TO TAKE THE

] DIRECT ROUTE BECAUSE 1 DON'T RECALL WHICH WAY HE WOUND HTS WAY
10 THROUGH THE MERCHANDISE.

11 BUT HE WENT Fﬁon THERE TO THE STAIRS

12}) (INDICATING3.

13 Q AND LET'S MARK AN "S5,H.5" AT THE POINT
14 OF THE STAIRS.

15 A (INDICATING).

16 Q 1 BELIEVE YOUR TESTIMOMY WAS THAT YOU

n WENT --

18 A | TOOK A SLIGHT DIFFERENT ROUTE.

19 Q (CONTINUING) -- ANOTHER WAY.

0 WOULDYOU—SHOW US—WHTH -THE POINTER—FIR5T
21 THE ROQUTE THAT YOU TOOK.

22 A 0.K.

23 FROM THIS POINT HERE FROM WHERE 1 WAS

Fa STANDING (INDICATINGY, 1 RETRACED MY STEPS BACK DOWN THIS AISLE-
25 WAY, KEEPING HIM IN VIEW, BECAUSE AT THIS POINT IF HE LEAVES THE
26 STORE WITH A RETAIL CREDIT CHECK THERE WAS NO WAY T COULD REALLY
ey DO ANYTHING TO HIM BECAUSE HE HASN'T RECEIVED THE MONEY AND 1

28 WOULD HAVE TO WALT UNTIL HE RETURNED TO THE STORE, BUT 1

28 || RETRACED DOWN HERE AND JUST FOLLOWED ALONG BEHIND HIM AT A

30 DISCREET DISTANCE LN THE SAME AISLEWAY (INDICATING), PERIODICALL)
N || KEEPING MYSELF ALONG THESE AISLEWAYS SO THAT IF HE TURNED TO SEE
a2

I1F ANYONE WAS FOLLOWING HIM I COULD STOP AND LOOK AT MERCHANDISE
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1 STOOD RIGHT HERE AT THIS POINT

BEHIND A RACK OF CLOTHES HERE CINDICATING), THERE'S A SERIES OF

2
;|| RACKS AND WALLS AND STUFF THAT GO AROUND HERE (INDICATING), BUT
o || 1 HAD VISUAL SIGHT OF HIM ACROSS THIS AREA (INDICATING).
5 Q T0 THE STAIRS?
p | A NO. UNTIL HE REACHED A POINT HERE AND
. MADE WIS TURN TH1S WAY CINDICATINGJ.
8 | Q SHOWING THE POINT AT THE ==
. A - RIGHT-HERE CINDICATINGJ.
"o qQ- C(CONTINUING) == AT THE INTERSECTIOM
(|| WHERE HE TURNED NORTH TO GO TOWARDS THE STAIRS; 1S THAT RIGHT?
" A RIGHT.
s AND AT THIS POINT, 1 STOPPED --
|| FROM HERE 1 IMMEDIATELY RAN TO THIs ELEVATOR WELL, WHICH 1S HERE
|| CinotcaTING).
" THERE 15 TWO SERIES OF DOUBLE DOORS
17 || THERE'S A DOUBLE DOOR HERE AND A DOUBLE DOOR HERE C(INDICATING).
is || AND I CAME IN THROUGH THESE DOUBLE DOORS AND STOOD BEHIND THESE
1o || DOUBLE 00ORS LOOKING OUT THROUGH THE WINDOWS CINDICATING), OF
s L WHICH | MAD A VIEW OF THE UPPER PART OF THE STAIRWELL BY THE TIME
g1 || HE GOT To THIS POINT --
2 Q ALL RIGHT.
2 A (CONTINUING) -- TO MAKE SURE THAT HE WENT
54 || DOWN THE STAIRS AND NOT JUST ARCUND TO MAKE SURE NO ONE WAS
“95 FOLLOWING HIM.
o6 Q WOULD YOU MARK AN "E.W." IN THE MIDDLE
o7 || OF THE ELEVATOR WELL?
o8 A 00PS. (INDICATING).
2 Q AND WOULD YOU THEN, WITH THE RED MARKER,
o0 || TRACE YOUR STEPS AS YOU HAVE JUST DESCRIBED THEM TO THE POINT '
51 || WHERE YOU STOPPED AND WATCHED HIM.
32 A ALL RIGHT.
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ol 1 1'LL START FROM HMERE, INSTEAD OF
~ o Il GOING BACK THROUGH, BUT I CAME THIS WAY (INDICATING).
3 Q YOU CAME FROM THE POINT --
" A 1 RETRACED MY STEPS,
5 Q (CONTINUING) -- FROM "K.K.4"?
& A RIGHT. 1 RETRACED MY STEPS HERE (INDI-
7| .caTiNg),
8 Q 0.K. .
8 YOU WENT EAST AND TURNED SOUTH?
10 A AND THEN BASICALLY STAYED ALONG THiS SIDE
11|| OF THE MAIN AISLEWAY CINDICATING); AND AS 1 SAID, THERE WERE
12|| SHELVING UNITS ALL ALONG HERE THAT 1 COULD LOOK AT IF I NEEDED TO
13 || CINDICATING).
14 I ESSENTIALLY FOLLOWED ALONG BEHIND
15|l HIM AT A DISCREET DISTANCE UNTIL I GOT TO THIS POINT, APPROXIMATEL
16 || THERE CINDICATING).
17 Q MARK THAT "S.H." - OR "K.K.5" IF YOU
18 || wouLp, PLEASE.
19 A CINDICATING).
20 Q ANDTHEN- RETRACEYOUR—STEPS—BACK AS—YOU—
21 {| WENT TO THE ELEVATOR.
22 A 0.K.
23 THEN I RAN BACK THIS WAY, DOWN THIS
24 || WAY, AND THEN THROUGH HERE, INTO THE ELEVATOR WELL AT THIS POINT
25 || HERE CINDICATING).
2% Q MARKING 1T WITH A "K.K.6".
27 A AND STOOD THERE CINDICATING), LODKING
28 || THROUGH THE GLASS DOORS UNTIL 1 SAW HIM APPROACH THE TOP OF THE
29 || STAIRS.
30 Q ALL RIGHT.
al A INSIDE THE ELEVATOR WELL THERE'S AN
32 [| ELEVATOR ON THIS SIDE OF THE WELL (INDICATING).
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ON THE NORTH SIDE?
ON THE -« ON THE NORTH-WEST S510DE.

0.K.

» O PP O

OF THE ELEVATOR WELL.

ON THE NORTH-EAST SIDE THERE'S A
STAIRWELL IN HERE (INDICATING) FOR MERCHANDISE PURPOSES OR WHAT-
EVER. .

.. AND AS SOON AS T SAW HIM TAKE THE
FIRST STEP DOWN THE STAIRS, I RAN DOWN THE STAIRS ON THE SIDE.
THERE'S A SERIES OF STAIRS HERE (INDICATING), AND [ RAN DOWN
THOSE TO GET TO THE BOTTOM FLOOR SO THAT I WOULON'T HAVE TO
FOLLOW DIRECTLY BEHIND HIM,
Q ALL RIGHT,

LET'S SEE NOW IF WE CAN JUST,
WITHOUT TAKING THE PAPER OFF, IF WE CAN TURN IT OVER.

FOR THE RECORD, WE HAVE BEEN
REFERRING, ALL THE TIME, TO STATE'S PROPOSED 47,
FOR THE RECORD, T HAVE JUST TORN

OFF A PLAIN, MARKED UP SHEET.

NOW, ON TH1S NEXT SHEET OF PAPER,
WHICH WILL BE REFERRED TD AS STATE'S PROPOSED EXHIBIT 48, WOULD
YOU DRAW A DIAGRAM OF THE DOWNSTAIRS PORTION OF SEARS, SHOWING
ALL OF THOSE AREAS THAT YOU AND THE DEFENDANT WERE IN,
A . 0.K.
THAT'S THE BASIC FLOOR PLAN, WITH-
OUT ANY DETAILS,
Q WOULD YOU DESCRIBE FQR THE JURY, WITH
THE POINTER, WHAT YOU'VE DRAWN.
FIRST OF ALL, LET'S DO WHAT WE DID
ON THE LAST ONE. SHOW US THE NORTH, IF YOU WOULD.
A 0.X. (INDICATING).

Q 0.K,
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A’ NORTH RUNS TO THE RIGHT.
0.¥X. WHAT THIS 1S, THIS IS THE
BASEMENT FLOOR OF SEARS AT THE BOULEVARD MALL, THIS REPRESENTS
THE STAIRS THAT THE DEFENDANT CAME DOWN CINDICATING). THIS IS
THE ESCALATOR AT THE OTHER END CINDICATING). THIS IN HERE IS THE
CUSTOMER CONVENIENCE AND CASHIER'S CAGE AREA (INDICATING),
AS I SAID PREVIOUSLY, THINGS HAVE
BEEN TOTALLY CHANGED IN THERE NOW. THEY DON'T LOOK ANYTHING LiKE
THEY DID THEN.
q BOTH UPSTAIRS AND DOWN?
A THEY'VE REMODELED EXTENSIVELY,
THE BASIC AREA IS THE SAME HERE
CINDICATING), BUT THERE 15 NO LONGER ANY PLEX1GLASS SHIELDING
OVER HERE BY THE CASHIER'S CAGE OR ANYTHING LIKE THAT (INDICATING]
Q ALL RIGHT.
A AND THIS AREA IN HERE CINDICATING), NOW
HAS A PHOTO SHOP IN IT, BUT AT THAT TIME IT WAS JUST EMPTY AND
LED BACK TO A BACKROOM, A BACK OFFICE AREA, WHICH HAS NOW BEEN

TOTALLY REMODELED AND REVAMPED. SO 1T DOESN'T LOOK LIKE THAT

21
22
23
24

25

27
28
25
30
al

a

.

ANTHMORE . A
THIS HERE WILL REPRESENT DOUBLE

DOORS WHEN 1 GOT TO THAT POINT (INDICATING).

Q 0.K.
AND WHAT |S THE ROOM DOWN HERE
CINDICATING)?
A THIS WILL BE THE SECURITY OFFICE.
Q THAT'S THE SECURITY OFFICE?
A THIS ALL BACK AROUND IN THIS AREA, ALL

AROUND HERE (INDICATING), IS ALL STOCKROOM AREA.

Q AND WHERE 1S THE ELEVATOR WELL?
A THE ELEVATOR WELL WOULD BE RIGHT HERE
CINDICATING).
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w1 ALL RIGHT.

o 1 Q

\
2 LET'S START WITH THAT AND MARK THAT
3{[ vg.L." IF You WOULD, PLEASE.
1 A CINDICATING).
§ Q AND IF YOU WOULD PLEASE PUT A "5.T." BY
6 || THE STAIRS THAT THE DEFENDANT CAME DOWN.
7 A CINDICATING).
8 Q LET'S PUT A "C.C." WHERE THE CASHIER'S
9 || CAGE 1S,
10 A 0.K.
1 TH!S 1S THE CASHIER CAGE KERE AT
12 {| THIS END; AND THIS IS THE CUSTOMER CONVENIENCE AREA IN HERE
13 [t CINDICATING).
14 Q DOES THE CASHIER'S CAGE HAVE A WINDOW?
15 A 1T DID AT THE TIME,
16 qQ WOULD YOU MARK WITH A HEAVIER BLACK LINE,
17 || WHERE THAT WINDOW WAS, WHERE THEY TRANSACTED BUSINESS?
18 A 1T APPROXIMATELY WAS ALONG LIKE THIS
19 ]| (INDICATING). AND THEY HAD APPROXIMATELY, 1 BELIEVE TQ THE BEST
20| 0F ‘MY RECOLLECTION, FOUR OPENINGS TN THERE THAT YOU COULD 6O—TO—
21 || THERE WAS ONLY ONE CASHIER ON AT THE TIME THOUGH.
22 Q THE RECORD SHOULD REFLECT A DOUBLE LINE
23 || IMMEDIATELY ABOVE "C.C." REFLECTS WHERE THE WINDOW WAS; IS THAT
24 || CORRECT?
25 A UH-HUH.
2 Q AND LET'S PUT “E,S.C."™ OUT TO THE SI1DE
27| WHERE THE ESCALATORS ARE, JUST SO WE'RE AWARE OF THAT.
2 A CINDICATING).
29 Q AND WHAT WAS THE ROOM DOWN HERE CALLED?
30 A THIS WAS THE SECURITY OFFICE.
A Q JUST BELOW IT, RATHER THAM INSIDE OF 1T,
32

IF YOU'D WRITE “SEC OFF".
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A IT GOES INTO THE SECURITY OFFICE

2 || REPRESENTED BY THE DOOR, WHMICH IS WHERE THE SERVICE SOURCE OFFICE
3|l 1S, WHICH REALLY DIDN'T MAVE ANY BEARING ON ANYTHING. IT WAS

4 || CLOSED OFF AT THE TIME, BECAUSE THE DOOR WAS CLOSED AND LOCKED.

5 TqQ WERE THERE DESKS IN THE SECURITY OFFICE?
8 A YES, THERE WERE. '

7 Q . WOULD YOU.INDICATE THOSE WITH THE

8 || RECTANGLES? .

9 A YES. CINDICATING).

10 AND THERE MAY HAVE POSSIBLY BEEN

11{| ANOTHER OME AT THE TIME, BUT 1 DON'T RECALL.

12 Q 0.K.

13 A -1 JUST KNOW THOSE TWO FOR SURE WERE THERE
14 Q AND WERE THERE A ROW OF CHAIRS IN THE

15§| SECURITY OFFICE?

16 A YES,

17 Q AND WHERE WOULD THEY BE?

18 A THEY WERE ALONG THIS WALL RIGHT HERE

19 |] CINDICATING).

20 qQ WOULD—YOU—REPRESENT THEM AS BEST-AS—YOU —
21 || CAN AT THAT POINT.

22 A CINDICATING).

< Q THE RECORD SHOULD REFLECT THAT THE CHAIRS
24 11 ARE REPRESENTED BY A RECTANGULAR BOX THAT 15 DIVIDED INTQ FIVE

25 PARTS.':THEY WERE STANDARD CHA1R§ WITH NO ARMS OR ANYTHING ON

26 | ThEM, JUST PLACED TOGE}HER.

27 WERE THEY FOLDING CHAIRS?

28 A NO. THEY WERE SOLI1D OFFICE CHAIRS, STEEL
29} 1| BELIEVE. THE TYPICAL GOVERNMENT GREEN CHAIR.

30 Q ALL RIGHT,

3 WOULD YOU INDICATE WITH A -— WHAT
32

WAS THE LAST "S.H." THAT YOU USED? -- WITH A "S_H.6" WHERE IT WAS
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A 1|| THAT YOU SAW THE DEFENDANT FOR THE FIRST TIME DOWN IN THE BASE-

~J
2 || MENT, WHICH IS REPRESENTED IN STATE'S PROPOSED EXHIBIT 482
3 A 1 BELIEVE HE WAS RIGHT HERE, JUST TOWARDS
¢ || THE BOTTOM SET OF STEPS HERE CINDICATING).
5 Q THAT'S "S.H.G",
6 A YES, SIX.
1 Q AND WOULD YOU DESIGNATE WITH A “K.K.6"
81| wHERE YOU WERE WHEN YOU SAW HIM AT THAT POINT.
9 A 0.X.
10 1 HAD COME DOWN THE STAIRS AND COME
11 || ouT THE DOOR. THERE WAS A SERIES OF SHELVING UNITS AND THINGS
12 || BACK HERE CINDICATING), BECAUSE THEY STILL HAD THE TOY SECTION
13 1] DOWN HERE. THEY NO LONGER HAVE 1T THERE.
14 Q THAT'S THE AREA YOU ARE REFERRING TO
15 ]| BETWEEN THE ELEVATOR WELLS AND THE STAIRS?
18 A AND THE STAIRS,
17 THERE WERE SHELVES AND STUFF WHERE
18 | couLD STEP OUT WITHOUT BEING OBSERVED. AND I WAS HERE (INDI-
1901 CATINGY IN -- IT'S PK.K." WHAT?
20 Q ;"KK-K.BII- - T
2 A AND 1 WAS AT THAT POINT BEHIND THE SHELF
22 [{ IN THE GENERAL VICINITY WHERE 1 COULD LOOK OVER THE TOP CASUALLY
231| AND SEE HIM DOWN THE STAIRS.
« Q WITH A DOTTED LINE FROM "S.H.6" WOULD
25 | Yyou INDICATE THE DIRECTION THAT THE DEFENDANT WENT UNTIL HIS NEXT
26 || STOP, AND THEN THERE PUT A "S.H.7".
2 A 0.K.
28 HE WENT IN A NORTHERLY DIRECTION
231l 10 THE CASHIER'S CAGE AND HE STOPPED APPROXIMATELY HERE (INDI-
30 [| CATINGY. 1 BELIEVE IT WAS AT THE FIRST WINDOW, IT MIGHT HAVE
3 || gEEN THE SECOND BUT I THINK IT WAS THE FIRST WINDOW. AND HE HAD
32

TO STAND IN LIME BEHIND I BELIEVE IT WAS ANOTHER LADY., THERE
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w 1 || WAS ANOTHER LADY IN FRONT OF HIM.

Lo )

e 2 Q AND DID YOU STAND AT “K.K.E"?
3 A NO.
1 Q WHERE DID YOU MOVE TO? WOULD YOU, DRAW
5|| A LINE 1IF YOU wOULD PLEASE.
6 A AS HE MOVED ACROSS THE FLOOR, 1 WAKNDERED
7|l 1N THE SAME GEMERAL VICINITY OVER THIS WAY BEHIND THE SHELVES AND
8 || MERCHANDISE CINDICATINGY, KEEPING HIM IN VISION AT ALL TIMES.
8| AND I DON'T RECALL WHAT SHELVING UNIT I STOOD BEHTND BACK HERE
10| CINDICATING), BECAUSE AS 1 SAID 1 DON'T FULLY RECALL THE LAYOUT.
|| 1 WAS WATCHING HIM, BUT SOMEWHERE IN THIS VICINITY AS 1 WAS
12 || ALMOST BEHIND HIM.
13 Q AND YOU HAVE MARKED THAT WITH A "K.K.7",
14 YOU WERE ASLE TO HAVE HIM IN YOUR
15 || FULL VIEW AT THAT TIME?
18 A YES.
7 Q "BUT THERE WERE SHELVES AND OTHER THINGS
1B{{ 1N BETWEEN?
1] A THERE WERE SHELVES AND MERCHANDISE.
20 THEY—NOW HAVE A BEAUTY SHOP HERE——
21 || (INDICATING) WHICH WASN'T THERE AT THAT TIME.
2 qQ BUT AT THAT TIME THERE WERE SHELVES
23 || BETWEEN "K.K.7™ AND "5 _H.7"?
2 A YES, SHELVES AND MERCHANDISE.
25 Q AND DID YOU STAY AT "K.K.7" WHILE HE
26 || TRANSACTED HIS BUSTNESS AT THE CAGE?
xz A BASTCALLY YES.
2 AT THAT POINT 1S WHERE 1 RADIOED
29 || FOR ASSISTANCE.
30 Q YOU RADIOED FOR ASSISTANCE WHILE YOU WERE
L AT e k. 7me
32 A RIGHT. WHILE HE WAS CONCENTRATING ON

-262-

AA000154



» *

5958134 -PI8RIHS

10
11
12
13
14
15
16
17
18

19

GETTING IN LINE AND LOOK FORWARD, [ RADIOED FOR ASSISTANCE.

Q AND WHO MOVED MNEXT?

A HE MOVED UP IN LINE TO GET HIS MONEY,.

Q AFTER HE RECEIVED H1S MONEY FROM THE
CASHIER?

A 0.X,

WHILE HE WAS RECEIVING HIS MONEY
FROM THE CASHIER, [ WAS HDVING IN A GENERAL WAY TOWARDS THE AREA
WHERE HE WAS TO GET BETWEEN THE LINE OF DIRECT]ON HE WOULD HAVE
TO GO FROM THERE_TO THE ESCALATOR TO KIND OF COME BETWEEN HTM AND
THAT.
Q AND DID YOU INTERSECT AT THAT POIMNT AFTER
HE HAD LEFT?
A I INTERSECTED AT A POINT APPROXIM&TELY
1'D SAY 25 FEET OR 50 FROM THE CASHIER'S CAGE WHERE HE GOT HIS
MONEY . .
HE CAME UP AND GOT HIS MONEY AND
TURNED TO HIS LEFT AND STARTED TO WALK TOWARDS THE ESCALATOR.

Q WOULD YOU DRAW LINES REPRESENTING EACH OF

21

22

23

25

27

29

3l

32

OUR—MOVEMENT §— TO—THE POINT OF INFERSECTION-WHEREYOU—FIRET
TAPPED HIM ON THE SHOULDER AND THEN REPRESENT THAT WITH A

"S.H./K.K.8".

T —- 1 WALKED, AS 1 SAID, ALONG
MERCHANDISE TO KEEP LDOKING AT IT 'AND TRIED TO STAY BEWIND HIM,
OUT OF HIS FIELD OF VIEH BECAUSE WHEN 1 DEALT WITH PEOPLE AT
THAT POINT IF THEY SEE YOU COMING AFTER THEM THEY WILL TAKE OFF
AND RUN. 1 DIDN'T WANT HIM TO SUSPECT ANYTHING -UNTIL 1 HAD AHOLD
OF HIM,

AND AT THIS POINT HERE CINDICATING)
-- SHOULD 1 PUT A NUMBER IN THERE?

Q JUST PUT AN EIGHT.
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o A AN EIGHT?

[ic> ]
2 Q AN EIGHT TO BE CONSISTENT,
3 A AT THIS POINT IS5 WHERE 1 APPROACHED THE
4 || DEFEMDANT CINDICATING).
5 Q AND AT THAT POINT HOW DID YOU APPROACH
6 || HIM?
7 A I APPROACHED H1M FROM H1S LEFT AND FROM
8| BEHIND HIM. AND 1 REACHED OUT WITH MY RIGHT HAND. ‘I ALREADY
91l HAD MY IDENTIFICATION OUT IN MY LEFT HAND.
10 1 APPROACHED HIM FROM HIS LEFT
11| gipE AND SLIGHTLY TO THE REAR AND 1 GRASPED HIM JUST ABOVE THE
12 £l gow WITH MY RIGHT HAND., AND AT THE SAME TIME 1 GRASPED HIM
13 | ABOVE THE ELBOW WITH MY RIGHT HAND, 1 TOOK MY LEFT HAND WITH THE
14 (| BADGE OPEN AND VISIBLE AND PUT 1T APPROXIMATELY EIGHT INCHES TO
15| A FOOT IN FRONT OF HIS FACE AND IDENTIFIED MYSELF AS BEING THE
16 {| SEARS SECURITY AND WOULD HE COME WITH ME,
1 Q AND WAS IT AT THIS POINT THAT TOM MAJORS
18 || cAME OM THE SCENE?
19 A MO, NOT AT THIS POINT.
20 B Q  WHAT HAPPENED WITH THE TWO OF YOU? |
21 A AS T STATED PREVIOUSLY, HE ASKED ME WHAT
22 || WAS THE REASON., YOU KNOW, WHAT WAS I STOPPING HIM FOR,
@3 Q THE DEFENDANT ASKED YOU THIS?
N A THE DEFENDANT DID.
25 AND 1 SAID, WELL, I'D RATHER
2 || p15CUSS THAT IN THE OFFICE.
ey AND HE ARGUED WITH ME, SAYING, YOU
28 || KNOW, WHAT HAVE 1 DONE? YOU KNOW, WHY ARE YOU STOPP ING ME?
29 AND 1 SAID, WELL, 1'D LIKE TO
30 || pISCUSS THE SANDER, OR SOMETHING TO THAT EFFECT, THAT YOU
31 Il RETURNED UPSTAIRS.
a2

AND HE SAID, WELL, I GOT THAT AS A
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HADN'T DONE ANYTHING. AND HE SAID, WHAT ARE YOU STOPPING ME FOR?

GIFT FROM MY WIFE.
AND 1 SAID, WELL, 1 WATCHED YOU
PICK IT UP AND 1'D LIKE YOU TO COME WITH ME.

AND HE BECAME LOUDER, SAYING HE

AND 1 SAID, WELL, ['M ARRESTING
YOU FOR FRAUD. BECAUSE § DION'T -= I == [ JUST SAID IT SHORT SO
WE COULD GET IN THERE AND GET IT TAKEN CARE OF.

AND HE SAID THAT 1 DIDN'T COMMIT

NG FRAUD AND YOU'RE STOPPING ME --

MR. FRANZEN: YOUR HONOR, THIS 1S ALL TESTIMONY
THAT WAS GONE OVER THIS MORNING. I'VE HEARD NOTHING NEW. WE'VE
SPENT THE LAST 45 MINUTES ON SOMETHING WE HEARD THIS MORNING 45
MINUTES OF. 1'M GOING TO HAVE TO OBJECT TO THE CUMULATIVE NATURE,
THE REPETITIOUSNESS OF THIS. THERE'S NO NEED FOR 1T, I THINK
THE MATTER 1S CAUSING AN UNDUE DELAY IN THE PROCEEDINGS.

MR. SEATON: WELL, YOUR HONOR, MY RESPONSE IS
THAT I THINK THAT WHILE THE TESTIMONY THAT THE WITNESS 15 GIVING

RIGHT NOW MAY BE SOMEWHAT CUMULATIVE, AND 1 DO WANT TO MOVE

M-

20
21
22

»

28
27
28
28
30
a1
a2

HROUGH T, WHAT HE HAS DESCRIBED AS -STATE'S PROPOSEL—EXHIBETS 47
AND 48 1S EXTREMELY IMPORTANT TO THE JURY'S FULL UNDERSTANDING OF
THE MOTIONS AND RELATIONSHIPS OF ALL THE PARTIES.
THE COURT: COUNQEL, iIT IS CUMULATIVE. HE HAS
ALREADY TESTIFIED OT IT. THE ORLY ADDITIONAL THING THAT YOU ARE
ADDING 1S THE DIAGRAM, WHICH COULD HAVE BEéN DONE ALL AT ONE TIME.
AND I DON'T KNOW WHY YOU ARE DOING IT SEPARATELY AS YOU HAVE IN
TH1S PARTICULAR CASE.
1 WOULD SUGGEST TO YOU TO RAPIDLY CONCLUDE

THIS PHASE OF THE TESTIMONY. IT 1S CUMULATIVE.

YOUR OBJECTION 1S5 SUSTAINED.
MR. SEATON: THAT'S FINE, YOUR HOMOR. THAHK YOU.

MR. FRANZEN: THANK YOU, YOUR HONOR,
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I 1|} BY MR, SEATON:

)

~ 2
3 qQ WOULD YOU SHOW WITH A DOTTED RED LINE THE
4[| PATH THAT THE TWO OF YOU TOOK UNTIL THE TIME THAT TOM MAUJORS
5 || CAME UPON THE SCENE.
é A 0.K.
1 WE DIDN'T TRAVEL VERY FAR TOWARDS THE
a |l OFFICE. I WAS TRYING TO MAKE -- GET HIM TO GO THIS WAY (INDI-
g || caTING). ’
10 WE ONLY WENT A FEW STEPS, ARGUING AND
11 || DISCUSSING ALL THE WAY ALONG, WHEN TOM MAJORS CAME FROM THIS
12 || DIRECT1ON SOMEWHERE (INDICATING). 1 DIDM'T SEE WHERE, BUT HE
13 || JUST wAS THERE,
14 Q LET'S PUT A "T.M." AT THE POINT WHERE TOM
15 || MAJORS CAME UPON YOU AND THE DEFENDANT.
16 A 0.K.
17 SO THAT WOULD BE "“T.M." RIGHT THERE,
18 i| APPROXIMATELY THERE (LNDICATING).
19 Q AND WOULD YOU THEN SHOW US WITH A DOTTED

— 20 L ENE—THE DHRECTION—THAT—FHE-THREE OF YOU - WENT UNT H—THE—THME-—THAT,

21 j| MR, SCHIEFEISTEIN CAME ON THE SCENE.
22 A 0.K,
23 WE TOOK A PATH THROUGH HERE AND WERE JUST
24 || ABOUT THROUGH THE DOUBLE DOORS THAT 1'VE DESCRIBED BEFORE WHEN
25 || SCHIEFEISTEIN CAME FROM THIS DIRECTION AND MET US THERE (IMDI-
26 || CATING).
27 Q WHERE YOU'VE JUST PUT A "D,S.M?
28 A RIGHT.
29 Q  NOwW, WHERE YOU PUT A "D.S_." THAT'S PRECISELY
30 || ~- IS THAT WHERE THE DOUBLE DOORS ARE, THAT ENTRY?
N A RIGHT AT THE DOUBLE DOORS.
32

THE DOUBLE DOORS WERE OPEN AND HELD BACK
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AT THE TIME.
Q ALL RIGHT.
NOW, WOULD YOU SHOW US THE PATH THAT THE
FOUR OF YOU TOOK?
A WE THEN MOVED HERE CINDICATING), AND PROCEED:
ED WITH ANOTHER VERBAL ARGUMENT AGAINST THIS WALL WITH THE
DEFENDANT BACKED UP AGAINST THE WALL, AND WOULD NOT GO INTO THE
OFFICE.
AND AT THIS TIME, DELANE SCHIEFEISTEIN
CLOSED THE DOORS.
Q THE DOUBLE DOORS?
A THE DOUBLE DOORS.
AND WE WERE DISCUSSING TRYING TO GET HIM
IN THE OFFICE. WE WERE TRYING TO BE CONCILIATORY TO HIM, AND
FINALLY GOT -- HE FINALLY TALKED --
THE COURT: COUNSEL?
MR. SEATON; YES. I WAS JusT --
THE COURT: COUNSEL, THIS IS ENTIRELY CUMULATIVE.

1'VE SUSTAINEC THE OBJECTION. 1 WAS TRYING TO LET YOU GET IT OUT|
| 1 SEE THAT YQOU ==

MR. SEATON: WELL, I WAS JUST ABOUT --
THE COURT: APPARENTLY YOU WANT TO GO BACK THROUGH
IT AGAIN.
THE OBJECTION 1S SUSTAINED.
SIR, COME BACK AND BE SEATED.
DEFENDANT HOWARD: EXCUSE ME, YOUR HONOR, MAY I
TAKE THE WITNESS STAND?
THE COURT: NOT AT THIS TIME, THERE WILL BE A
RIGHT TIME FOR YOU TO DO SO MUCH LATER.

DEFENDANT HOWARD: O.K. THANK YOU.
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BY MR, SEATON:

Q CALLING YOUR ATTENTION TO MARCH THE 29TH,
1980, AT APPROXIMATELY 9:00 P.M., D1D YOU HAVE AN OPPORTUNITY TO
GO TO THE LAS VEGAS METROPOLITAN POLICE DEPARTMENT AND MEET WITH

DETECTIVE AL LEAVITT?

A YES, $IR, 1 DID.
Q AND WHAT WAS THE PURPOSE OF THAT MEETING?
A IT WAS THE PURPOSE TO CLARIFY ANY MATTERS

INVOLVING THE ROBBERY AT SEARS, AND TO LOOK AT -- HE WANTED ME TO

LCOK AT SOME PHOTOS.

Q AND DID YOU [N FACT LOOK AT PHOTOS?
A YES, SIR, 1 DID,
Q I WOULD LIKE NOW TO SHOW YOU -- MAY |

APPROACH THE WITNESS, YOUR HONOR?

THE COURT: YOU MAY,

BY MR, SEATON:

21
22

25

27

29

30

31
2

0. Q- (CONTINUING) == WHAT HAS BEEN MARKED AS
STATE'S PROPOSED EXHIBITS 26A THROUGH AND INCLUDING 26G. WOULD
YOU EXAMINE EACH OF THOSE EXHIBITS. AFTER YOU ARE THROUGH EXAM-

INING THEM, WOULD YOU TELL U5 IF YOU RECOGNIZE THOSE EXHIBITS.

A YES, SIR. [ DO.
Q AND WOULD YOU TELL US WHAT THEY ARE?
A THEY ARE THE PHOTOS THAT WERE -- THAT THE

METRO OFFICER HAD SHOWN ME THAT NIGHT WHEN WE HAD OUR MEETING.

Q AND CAN YOU TELL ME HOW HE SHOWED THEM TO
You?

A WELL, HE FIRST DESCRIBED TO ME WHAT -- WHAT
1T WAS HE WAS SHOWING ME, SHOWING ME A SERIES OF PHOTOGRAFHS.

AND HE -- HE LAID THEM ON THE TABLE IN FRONT OF ME ONE AT A TIME
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v 1|| AND ToLD ME TO LOOK AT THEM CAREFULLY AND SEE IF ANY OF THEM
(¥ g
21! LOOKED LIXE THE PERSON WHO ROBBED ME IN SEARS.
3 Q AND DID YOU DO THAT?
1 A YES, SIR, 1 DID,
5 Q AND FOR HOW LONG A PERIOD DID YOU LOOX AT
61| STATE'S PROPOSED EXHIBITS A THROUGH -- LET ME SEE THE BACK OF IT
. 71| -- 26A THROUGH &.
8 A APPROXIMATELY A MINUTE TO A MINUTE AND A
. .

HALE, 1'D SAY, TO THE BEST OF MY KNOWLEDGE, MY RECOLLECTION. IT

10 | wASN'T VERY LONG.
11

Q AND WERE YOU ABLE TO IDENTIFY ANYONE?
12 A YES, SIR.
13 Q AND ARE YOU ABLE TO IDENTIFY THAT PERSON NOW3
14 A YES, SIR.
15 Q COULD YOU FIND THAT PHOTOGRAPH FOR US?
18 A IT'S PHOTOGRAPH NUMBER FIVE.
17 Q DID YOU SIGN THE BACK OF THAT PHOTOGRAPH, DO
B vou recaLL?
19 A YES, STR. TO THE BEST OF MY RECOLLECTION I
____________ - - 20 D]D’ U
i Q WOULD YOU TAKE A LOOK AT THE BACK OF THE
22 || PHOTOGRAPH AND SEE IF YOUR SIGNATURE 1S ON THERE.
2 A YES, SIR, 1T IS.
H Q 1S THERE A DATE WITH IT?
5 A THREE - TWENTY NINE OF '80; AND IT SAYS
% |l 9:00 0'cLOCK.
2 Q THANK YOU.
2 IF YOU'D LOOK AT THEM AGAIN, DO STATE'S
29 || PROPOSED EXHIBITS 26A THROUGH 266 APPEAR TO BE IN THE SAME CON-
30 | DITION TODAY AS THEY WERE WHEN YOU OBSERVED THEM ON MARCH THE 29TH,
311l 1980, IN THE POLICE DEPARTMENT?
52 A TO THE BEST OF MY KNOWLEDGE, THEY DON'T LOOK
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ANY DIFFERENT,
Q THANK YOU.
LET ME SHOW YOU NOW, MR. KINSEY, WHAT'S
BEEN MARKED AS STATE'S PROPOSED EXHIBIT NUMBER 24B. 1'D ASK YOU
TO LOOK AT THAT AND TELL US IF YDU ARE A8LE TO IDENTIFY IT,
_ A IT -- IT APPEARS TO LOOK LIKE.-- 1T LOOKS
LIKE THE RADIO 1 CARRIED -- CARRIED THAT DAY.
SEARS AT THE TIME DID MOT ENGRAVE THEIR
RADIOS. BUT TO THE BEST OF MY RECOLLECTION IT LOOKS JUST LIKE
THE RADIO 1 HAD THAT DAY. '
Q WERE THERE NO 1DENTIFYING MARKS ON 1T THAT
YOU WERE AWARE OF AT THAT TIME?
A OTHER THAN THE MODEL NUMBER, NO.
SINCE THAT TIME THEY HAVE ETCHED THE

RADIOS. BUT AT THIS TIME THERE WERE NO ETCHINGS ON IT AT ALL.

Q AND WHO WAS THE OWNER OF THAT RADIO, IF YOU
KNOW?
A SEARS ROEBUCK AND COMPANY.
Q AND HOW WAS IT IN YOUR POSSESS1ON?
B . A " IT WAS GIVEN O ME EACH DAY ON MY SHIFT TO

USE IN MY WORK.
Q@ AND WHEN WAS THE LAST TIME YOU HAD THAT
PARTICULAR RADIO IN YOUR POSSESSION?
‘ MR. FRANZEN: YDUR HONOR, I'M GOING TO OBJECT.
THE WITNESS HAS BEEN UNABLE TO IDENTIFY TH1S AS H1S RADIO. THE
PHRASEOLOGY THAT WHEN DID YOU.LAST HAVE THIS RADIO IN YOUR
POSSESSION --

THE COURT: OVERRULED. HE SAYS IT LOOKS LIKE HIS
RADIO.

PROCEED.
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2
3 Q YOU MAY ANSWER THE QUESTION.
4 A THE LAST TIME t HAD IT WAS OM MARCH THE 26TH
51l OF 1980 AT APPROXIMATELY 12:30.
8 Q  THANK YOU.
7 NOW, 1 WOULD ASK YOU TO EXAMINE WHAT HAS
-8 j| BEEN MARKED FOR PURPOSES OF IDENTIFICATION AS STATE'S PROPOSED
9|| EXHIBIT 24A, AND TELL ME IF YOU ARE ABLE TO IDENTIFY THAT?
10 A IT'S THE WALLET AND SEARS IDENTI1FICATION
11 || BADGE THAT 1 WAS CARRYING THAT PARTICULAR DAY.
12 Q NOW, 15 THERE ANYTHING UNIQUE ABOUT THIS
13 || PARTICULAR BADGE THAT MAKES YOU SURE THAT IT WAS THE SAME BADGE?
14 A YES. TWO THINGS THAT MAKE 1T UNIQUE: FIRST
15H OF ALL, IT SAYS "SERGEANT™ ON 1T, WHICH DION'T HAVE ANY MEANING
16 || TO MY POSITION IN THE ORGANIZATION, BUT THERE IS A NUMBER AT THE
17 || BOTTOM POINT OF THE STAR THAT SAYS 1328, THAT IS THE STORE NUMBER
18 || OF THE SEARS THAT I WORK AT AT THAT TIME; AND THIS WAS THE OMLY
19 || SERGEANT'S BADGE LIKE THIS.
o ) WHAT DID THE OTHER BADGES SAY ON THEM, TF |
21 || you kwow.
2 A THE OTHER BADGES THAT WERE OF THIS PARTICULAR
23 || DESIGN, THERE WERE TWO OTHERS TO MY KNOWLEDGE AT THE TIME THAT
24 || WERE IN EXISTENCE. ONE SAID T"LIEUTENANT" ON iT, AGAIN WITH 1328
25 |l AT THE BOTTOM; AND THE OTHER ONE SAID WCHI1EF"™, WHICH WAS CARRIED
2 || gy MY SUPERVISOR. THE OTHER BADGES WE CARRIED WERE JUST A SILVER
27 || SHIELD, LIKE SOME OF THE OTHER POLICE DEPARTMENTS CARRY. IT
2 HWASN'T A STAR.
29 Q WAS THERE ANYTHING ELSE IN THE WALLET THAT
30 || you WERE CARRYING AT THAT TIME?
3l A WELL, THE TRESSPASS WARNING THAT 1S IN HERE
32

1§ ROUTINELY CARRIED IN MY WALLET SO THAT WE CAN READ IT TO PEOPLH
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THAT WE WISH TO HAVE LEAVE THE PREMISES OR PEOPLE THAT WE'VE

2 || APPREHENDED THAT 'WE DON'T WANT TO COME BACK TO THE STORE.

3 AND THERE WAS ALSO AT THE TIME AN

4 || IDENTIFICATION CARD IN THERE. 1T WAS WHITE 1 BELIEVE WITH BLUE

5| PRINTING ON 1T. 1T IDENTIFIED ME AS A MEMBER OF SEARS ROEBUCK

6 || AND COMPANY. 1 HAD MY SIGNATURE ON IT. AND 1 BELIEVE IT WAS

Tl THE CHIEF OF SECURITY'S SIGNATURE AT THE TIME FRANK CARTIERE WAS
81| ALSO IN THE WALLET. 1T 1S 'NO LONGER IN HERE THAT 1 CAN SEE.

8 Q'  WAS THE NAME KEITH KINSEY ON THERE ONLY AS A
10 1] signATURE?

1l A IT WAS ON THERE AS A SIGNATURE AND IT wAS

121 1vPED ON IN A LINE IDENTIFYING ME AS A REPRESENTATIVE OF SEARS

131} ROEBUCK AND COMPANY.

14 Q 1 SEE.

15 AND WHO OWNED STATE'S PROPOSED EXHIBIT
181 24a0

17 A SEARS ROEBUCK AND COMPANY.

18 Q AND HOW DID YOU HAPPEN TO HAVE 1T IN YOUR

191 possessioN?

0 A IT WAS GIVEN TO ME BY MY SUPERVISOR TO CARRY]
21| FOR IDENTIFICATION PURPOSES.

2 Q AND WHEN WAS THE LAST TIME THAT YOU SAW OR
23 || HAD STATE'S PROPOSED EXHIBIT ‘248, THE WALLET, IN YOUR POSSESSION?
2 A ON MARCH 26TH, 1980, AT APPROXIMATELY 12:30
BH e

% Q NOW, LET ME SHOW YOU STATE'S PROPOSED EXH1811
2TH 25A. 1 ASK YOU TO LOOK AT IT AND TELL ME IF YOU CAN IDENWTIFY 1T,
® A WELL, 1 HAVE A HOLSTER MERE THAT -~ WHICH

29l wouLD HOLD A REVOLVER OR A PISTOL OF SOME KIND. FROM APPEARANCES
30 || 1T couLD BE THE ONE THAT WAS CARRIED BY THE DEFENDANT THAT DAY.

31 | COULD NOT SAY EXACTLY THAT IT WAS BECAUSE THEY MAKE MANY

32

HOLSTERS LIKE THIS, BUT IT LOOKS LIKE 1IT.
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e 2 LET ME NOW SHOW YOU WHAT HAS BEEN MARKED
31l AS STATE'S PROPOSED EXHIBIT 31B. 1 ASK YDU TO TELL ME IF YOU CAN
1 || RECOGNTZE THAT PARTICULAR OBJECT.
5 A IT'S A REVOLVER WITH A 2-1HCH BARREL. 1IT
81| APPEARS TO BE A .357 MAGNUM PISTOL. -
7 MR. FRANZEN: YOUR. HONOR, 1 AM GOING TQ OBJECT TO
Bl TESTIMONY ABOUT EXHIBITS THAT. HAVE NOT YET BEEN ADMITTED INTO
2 {| EVIDENCE. :
10 THE COURT: WELL, 1 THINK BY ITS SI1ZE ALONE AND
11§} |OOKING AT THE EXTERIOR OF 1T HE CAH ARRIVE AT THAT CONCLUSION,
12)| coUNSEL. HE'S NOT STATING ANYTHING OTHER THAMN GENERALLY IDENT!-
13]| FYING. 1 FIND NO PROBLEM IN THAT.
14 THE OBJECTION IS OVERRULED.
15 MR. SEATON: THANK YOU, YOUR HONOR.
18 THE WITNES5: TO THE BEST OF MY RECOLLECTION, IT
17 || ALSO COULD BE THE WEAPON THAT THE INDIVIDUAL WAS CARRYING.
18 THERE ARE MANY WEAPONS LIKE THIS. AND ALL
19 [| saw OF 1T BASICALLY WAS AFTER HE REMOVED THE HOLSTER HE WAS
20 [ HOLDING IT IN HIS HAND OF COURSE AND ALL T COULD SEEWASTHE— |
21 || PORTION THAT GOES FROM HERE FORWARD CINDICATING).
22
231l 8y MR, SEATON:
2
5 Q WOULD YOU --
2 1 SEE THAT YOU HAVE BROKEN THE CYLINDER
27 || ouT. WOULD YOU CHECK THE WEAPON TO MAKE SURE THAT IT'S NOT
2 || LoaDED.
2 A IT'S EMPTY.
30 qQ THANK YOU.
3 AND IF YOU WOULD CLOSE 1T BACK UP AGAIN.
32

WHAT 15 THE D1FFERENCE BETWEEN A REVOLVET
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AND AN AUTOMATIC PISTOL, IF YOU KNOW.

A WELL, A REVOLVER HAS A CYLINDER IN 1T THAT

2
5 || ROTATES THE BULLETS INTO A FIRING POSTTION. AN AUTOMATIC --
‘ THE COURT: STOP POTNTING THAT AT THE JURORS.
5 THE WITNESS: O.K. I'M SORRY.
&
4 |} BY MR. SEATON:
8
g Q HOLD IT DOWN.
1 A 1'M SORRY.
n Q LET'S LEAVE IT RIGHT HERE,
12 A 0.K.
13 Q THANK YOU.
” A AN AUTOMATIC HAS THE BULLETS FED INTO THE
15 || WEAPON CHAMBER BY THE MEANS OF A CLIP-TYPE ASSEMBLY THAT 1S
16 || YSUALLY LOCATED IN THE HANDLE OF THE WEAPON, AND IT FEEDS THE
17 || BULLETS INTO TME WEAPON AND EJECTS THE SHELLS AFTERWARDS.
s Q AND WHAT 15 THIS PARTICULAR KIND OF A
19 || WEAPON THAT IS STATE'S 31B?
— 2y A 1T IS A REVOLVER. )
21 9 A REVOLVER.
2 AND WERE YOU ABLE ON MARCH THE 27TH,
o1 || 1980, TO DETERMINE WHETHER OR NOT THE WEAPON THAT THE DEFENDANT
o4 || WAS HOLDING [N HIS HAND AND POINTING AT YOU WAS LOADED?
- A YES, SIR, I DID.
9 Q HOW WERE YOU ABLE TO DETERMINE THAT?
o A WHEN HE POINTED IT TN MY DIRECTION, THE
o8 || FIRST THING I LOOKED AT AFTER HE PULLED THE HOLSTER OFF THE
o9 || WEAPON WAS TO SEE THAT IT APPEARED TO BE REAL AND TO SEE THAT IT
50 {| WAS LOADED. 1IN A REVOLVER YOU CAN GENERALLY TELL 1TS LOADED BY
a1 || LOOKING IN THE ENDS OF THE CHAMBERS AND YOU CAN SEE THE HEADS OF
g2 || THE BULLETS THROUGH TIT.
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(i 1 Q THANK YOU,
2 THE COURT: WHAT'S THE REVOLVER NUMBER, PLEASE.
3 MR. SEATON: THE REVOLVER NUMBER IS5 31B, YOUR
4|1 HONOR.
5 THE COURT: PROCEED.
6
7|| ey Mr. seaTon:
8
] Q ‘I WOULD LIKE TO. SHOW YOU NOW WHAT'S BEEN
10 || MARKED A5 STATE'S PROPOSED EXHIBIT &40,
u BEFORE 1 DO THAT, I WOULD LIKE TO SHOW
12|| 1T TO OPPOSING COUNSEL, AND INDICATE FOR THE RECORD THAT IT
13 {} APPEARS TO BE PRESENTLY INTACT AND IT 15 FURTHER IN EVIDENCE AND
14 || 1T WAS FURTHER IN EVIDENCE OF THE LAS VEGAS METROPOLITAN POLICE
15} DEPARTMENT, IN THE EVIDENGE VAULT OF THE LAS VEGAS METROPOLITAN
16| POLICE DEPARTMENT.
17 NOW, [ SHOW YOU STATE'S PROPOSED EXHIBIT
18| ug, ARE YOU ABLE TO IDENTIFY THAT OBJECT AT ALL?
19 A NO, OTHER THAN IT'S AN ENVELOPE. ]
20 Q WOULD YOU TAXE THE SCISSORS, PLEASE, AND CuT
21 {} THE BOTTOM PORTION OF THE ENVELOPE 50 THAT WE CAN REMOVE THE
22 | CONTENTS,
2 THE COURT: HOLD ON JUST A MINUTE. LET ME TAKE
24 il THAT.
25 1 WOULD SPLIT IT ALONG THIS SIDE HERE (INDI=
26 {{ CATING) SO THAT YOU DON'T INTERRUPT THE EVIDENCE SEAL THERE.
a7 MR. SEATON: THANK YOU, YOUR HONOR.
8 THE COURT: JUST TAKE THE POINT OF THE SCISSORS
29 || AND JUST CUT IT UP THAT SIDE.
30 MR. FRANZEN: YOUR HONOR, WE MISSED THE NUMBER OF
33| vHAT ExHIBIT.
3z

THE COURT: WHAT'S THE NUMBER, COUNSEL?
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e 1 MR. SEATON: THAT [5 4DA.
2
3i| BY MR, SEATON:
4
5 Q AND 1F YOU WOULD, WITHDRAW THE ITEM THAT IS
6 11 CONTAINED IN STATE'S PROPOSED EXHIBIT 40A AND PLEASE DESCRIBE IT,
7|l 1F vou wourp.
8 A IT APPEARS TO BE A GOLD I.D. BRACELET, GOLD
g || COLORED IDENTIFICATION-TYPE BRACELET.
10 MR. SEATON: COULD WE HAVE THIS MARKED AS STATE'S
11 || PROPOSED EXHIBIT 4OA?
12 I WAS MISTAKEN ON THAT. I THINK THE PROPER
13 || IDENTIFICATION NUMBER FOR THE ENVELOPE WAS 40. THE IDENTIFICATION
14 || NUMBER FOR THE BRACELET WILL BE 40A.
13 THE COURT: ALL RIGHT,
16
17 || BY MR. SEATON:
18
19 qQ SHOWING YOU NOW WHAT HAS BEEN MARKED FOR
20 || PURPOSES OF IDENTIFICATION AS STATE'S PROPOSED EXHIBIT 40A,
91 || WHICH YOU'VE IDENTIFLED AS AN I.D. BRACELET, ARE YQU ABLE 70O
22 || RECOGN1ZE THAT PARTICULAR 1.D. BRACELET?
23 A POSITIVELY, NO.
24 IT COULD BE THE BRACELET THAT 1 KNOCKED
25 || OFF HIS WRIST. 1 REALLY DON'T RECALL.
26 MR. SEATON: THANK YOU.
27 I WOULD LIKE THE RECORD TO REFLECT THAT 1 AM
28 || ABOUT TO SHOW THE WITNESS STATE'S PROPOSED EXHIBIT 44 AND THAT 1IT
99 || 15 PRESENTLY INTACT. COUNSEL HAS HAD THE OFFORTUNITY TO LOOK AT
01T,
a MR. COOPER: MAY COUNSEL APPRQACH THE BENCH, YOUR
32 || HONQR?
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| FOR THE MERCHANDTISE THAT HE TRIED TOU RETURNY

THE COURT: YOU MAY.
(WHEREUPON, S1DE BAR CONFERENCE
WAS HELD AT THE BENCH; NOT
RECORDED. )
MR. SEATON: FOR THE RECORD, YOUR HONOR, 1 WOULD
LIKE IT TO REFLECT THAT I WAS ABOUT TO SHOW STATE'S PROPOSED
EXHIBIT 44 TO THE WITNESS. I CHOOSE NOT TO DO SO AT THE TIME.
THE COURT: ALL RIGHT,
MR. SEATON: 1 RESERVE THAT FOR A LATER TIME.

THE COURT: PROCEED.
BY MR. SEATON:

Q INSTEAD OF THAT, LET ME SHOW YOU, MR, KINSEY
WHAT HAS BEEN MARKED AS STATE'S PROPOSED EXHIBIT 38, AND ASK IF
YOU CAN IDENTIFQ THE DOCUMENTS THAT 1S DEPICTED THERE.

A IT'S A COPY OF A SEARS ROEBUCK AND COMPANY
RETAIL CREDIT CHECK. 1T'S DATED FOR THE 26TH OF MARCH OF 1980.

IT 15 THE RETAIL CREDIT CHECK THAT THE DEFENDANT SIGNED THAT DAY

Q HOW DO YOU KNOW THAT?

A I RECALL THE ﬁAHE; AND 1 ALS0 PICKED UP THE
ORIGINAL FROM THE CASHIER AFTER THE DEFENDANT HAD LEFT; AND I
ALSO RECALL THE NAME THAT WAS USED THAT DAY THAT 15 ON HERE,
WHICH 15 H. STANBACK, AND HE'S GOT IT SIGNED HAROLD STANBACK;
AND ALSC UNDéR HERE THEY HAVE THE PERSON'S NAME WHO ISSUES RETAIL

CREDIT CHECKS AND IT 1S ALSO SIGNED BY LINDA WILSON,

Q YOU SAY LINDA WILSON?
A YES.
Q THANK YOU.

THE COURT'S INDULGENCE.

JUST A FEW LAST QUESTIONS, MR, KINSEY.
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WHEN THE DEFENMDANT TOOK YOWR WALLET WITH THE BADGE IN IT AND THE

RAD1O, DID YOU GIVE CONSENT TO HIM FOR THAT TAKING?

3 A NO, SIR. 1 DID NOT,

4 qQ WAS IT AGAINST YOUR WILL?

5 A YES, SIR.

6 Q WERE YOU AFRAID THAT IF YOU DIDN'T DO WHAT
71| HE SUGGESTED THAT YOU WOULD BE INJURED?

8 A YES, SIR. MOST DEFINITELY.

9 MR. SEATON: THANK YOU. '

10 1 HAVE NOTHING FURTHER.

1 THE COURT: LADIES AND GENTLEMEN, WE WILL TAKE A
12 || RECESS AT THIS TIME.

13 DURING THIS RECESS YOU ARE

4 ADMON]SHED NOT TO CONVERSE AMONG

15 YOURSELVES OR WITH ANYONE ELSE ON

16 ANY SUBJECT CONNECTED WITH THIS

17 TRIAL, OR READ, WATCH OR LISTEN

18 TO ANY REPORT OF OR COMMENTARY

18 ON THIS TRTAL WITH ANY PERSON

20 CONNECTED WITH THIS TRIAL BY ANY

21 MEDIUM OF INFORMATION, INCLUDING

2 WITHOUT LIMITATION, NEWSPAPER,

a TELEVISION OR RADIO OR FORM OR

u EXPRESS ANY OPINION ON ANY

2 SUBJECT CONNECTED WITH THIS

2 TRIAL UNTIL THE CASE IS FINALLY

A SUBMITTED TO YOU.

@ WE'LL BE IN RECESS FOR 15 MINUTES.
29 || .

30

31

32
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LAS VEGAS, NEVADA, TUESDAY, APRIL 12, 1983, AT 3:1h4 P.M.

a oar oW
R R EX
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=
"
b1

(WHEREUPON, FROM THE HOUR OF
2:5% P.M. UNTIL 3:14 P.M., A
RECESS WAS HAD IN THE PROCEED-
INGS, AT THE CONCLUSION OF

WHICH THE FOLLOWING WAS HAD:)

THE COURT: WILL COUNSEL STIPULATE TO THE PRESENCE
OF THE JURY?
MR. HARMON: THE STATE DOES, YQUR HONOR.
MR. COOPER: YES.
THE COURT: COME FORWARD, SIR.
THE STATE, YOU HAVE NOW FINISHED YOUR DIRECTS
MR. SEATON: YES, YOUR HONOR. WE HAVE.
THE COURT: CROSS.

MR. COOPER: THANK YOU, YOUR HONOR.

CROSS EXAMIMNATION

8Y MR. COOPER:

Q MR. KINSEY, YOU TESTIFY THAT YOU ARE NOW 30
YEARS OLD; 15 THAT CORRECT?

A YES, SIR. _

Q HOW OLD WERE YOU ON THE DATE THIS INCIDENT
ALLEGEDLY OCCURRED?

A 26, 27. 26, 1 BELIEVE.

Q IT'S BEEN MORE THAN THREE YEARS AGO THAT THIS
INCIDENT OCCURRED; IS THAT RIGHT?

Fy YES, SIR.

Q YOU SEEM TO HAVE, JUDGING FROM YOUR TESTIMONY
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ON DIRECT EXAMINATION, A GOOD MEMORY OF WHAT HAPPENED EVEN DOWN

2|l TO MINUTE DETAILS REGARDING WHERE THE DEFENDANT ALLEGEDLY WAS

3|l STANDING, WHERE YOU WERE STANDING, WHERE HE WENT TO NEXT, AND SO

4 |} FORTH.

5 GIVEN THE TIME LAPSE BETWEEN THE TIME

6 || THAT THIS HAPPENED AND YOUR TESTIMONY HERE TODAY, HOW DO YoOU

7 || ACCOUNT FOR YOUR EXCELLENT MEMORY OF THIS INCIDENT.

3 : A WELL, 1 CDNSIDER MYSELF TO HAVE A GOOD

g [| MEMORY. AND IT WAS A RATHER, TO ME, MOMENTOUS OCCASION, IT

10 || STICKS IN MY MIND.

11 Q HAD YOU HAD OCCASION TO ARREST INDIVIDUALS

12 || PRIOR TO THIS INCIDENT?

13 A YES, SIR.

14 Q HAD YOU HAD OCCASIONS TO ARREST INDIVIDUALS

15| SUBSEQUENT TO THIS INCIDENT?

16 A YES, SIR.

17 qQ THE REASON THAT YOU ARE GIVING 15 THAT THIS

18 || ONE INCIDENT STICKS OUT IN YOUR MINOD?

19 A YES, SIR. IT WAS THE FIRST AND ONLY TIME I

o0 || EVER HAD A WEAPON PULLED ON ME.

21 Q 1 SEE.

22 I ALS0 GATHERED FROM THE TESTIMONY ON

93 {| DIRECT EXAMINATION THAT, CORRECT ME [F 1'M WRONG, THAT THI1S

24 || INCIDENT TOOK AN APPRECIABLE PERIOD OF TIME. COULD YOU TELL US

25 || ABOUT HDW LONG 1T WAS FROM-THE TIME THAT YOU FIRST ENCOUNTERED

26 || THIS GENTLEMAN UP UNTIL THE TIME THAT HE LEFT THE 5T6RE.

27 A 1'D SAY APPROXIMATELY HALF HOOR TO 45

28 || MINUTES, TO THE BEST OF MY KNOWLEDGE.

29 Q COULD 1T HAVE BEEN MORE LI1KE TEN MINUTES?

an A CONCEIVABLY, YEAH. IT'S -- TIME 1 REALLY

31 || WASH'T PAYING ATTENTION TO AT THE TIME.

32 Q SO [T'S POSSEBLE THEN THAT THIS INCIDENT,
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il 1|l THiS ENTIRE INCIDENT, COULD HAVE TAKEN AS LITTLE A5 TEN MINUTES?
—~]
2 A- CONCEIVABLY.
3 0 ALL RIGHT.
4 AND 1 TAKE IT YOU HAD NEVER SEEN THIS
5[ INDIVIDUAL BEFORE?
8 A NO, SIR.
7 0 THAT IS TRUE, ISN'T IT?
8 A.  YES, SIR. I HAVE NEVER SEEN -- I HAVE NEVER
9 || SEEN THE INDIVIDUAL PRIOR TO THAT,
10 Q DID YOU HAVE OCCASION, PRIOR TO COMING TO
11 || CourRT TO TESTIFY, TO GO OVER YOUR TESTIMONY WITH ANYONE?
12 A YES, SIR, I DID.
13 Q AND WHC DID YOU GO OVER YOUR TESTIMONY WITH?
14 A WITH THE —- THE DISTRICT ATTORNEY.
15 Q DO YOU RECALL WHICH ONE?
18 A MR. SEATON AND MR. HARMOM AT VARIOUS TIMES.
17 Q 1 SEE.
18 50 1T WAS ON MORE THAN ONE OCCASTON THAT
18 || You DISCUSSED YOUR TESTIMONY WITH THEM?
20 A WELL, THEY WERE THERE IN AND OUT WHEN T WAS |
21 || p1sCUSSING.
22
‘MAINLY 1T WAS WITH MR. SEATON, MR. SEATON
B Q I SEE.
u YOU TESTIFIED THAT YOU GAVE THE POLICE A
2B 1| STATEMENT; IS THAT RIGHT?
26
A YES, SIR.
27
Q 1 SEE.
28 4
AND YOUR STATEMENT CONSI1STS OF ABOUT FIV
29
AND A HALF PAGES; 15 THAT RIGHT?
ag
A 1 WOULD IMAGINE SO.
31
Q APPROXIMATELY?
32 A APPROXIMATELY THAT. I REALLY DON'T RECALL.
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55 1 Q DID YOU HAVE OCCASION TO REVIEW YOUR STATE-
2 || MENT THAT YOU GAVE THE POLICE MORE THAN THREE YEARS AGO BEFORE
3 || COMING TO COURT TO TESTIFY?
4 A YES, S$1R, 1 DID,
.9 Q WERE YOU GIVEN A COPY OF 1T?
6 . . A YES, SIR,
7 Q WAS IT TO TAKE WITH YOU?
8 A YES, SIR. ‘
9 Q AND YOU WERE GIVEN THAT BY SOMEONE AT THE
10 [f pISTRICT ATTORNEY'S OFFICE, 1 TAKE 177 '
1 A YES, SIR.
12 Q IS 1T TRUE, MR. KINSEY, THAT DURING THIS
13 || ENTIRE INCIDENT YOUR ATTENTION WASN'T ALWAYS FOCUSED ON THE FACE
Uil oF THIS MAN, WAS IT?
15 A NOT UP UNTIL THE WEAPON WA5 DRAWN. 0.K,
16 || PRIOR TO THAT 1 WAS WATCHING HIS HANDS, WATCHING WHAT HE WAS
17 || DOING WITH HIMSELF, THINGS OF THAT NATURE, AND ALSO LOOKING FOR
18 || POSSIBLE PLACES WHERE HE COULD HAVE WEAPONS SECRETED. [IT'S JUST
191 A HABIT 1 HAVE.
20 Q 1 SEE. 7
2 YOU HAVE TESTIFIED THAT IT COULD HAVE
22 || TAKEN AS LITTLE AS TEN MINUTES. LET'S ASSUME THAT I7 TOOK ABOUT
23 || THAT," ABOUT TEN MINUTES. OF THAT TEN-MINUTE PER10OD OF TIME, ABOUT
%4 It HoW LONG WOULD YOU SAY YOUR ATTENTION WAS ACTUALLY FOCUSED ON
25 || THIS MAN'S FACE, HIS FACIAL FEATURES.
2% A A COUPLE OF MINUTES-AT LEAST.
z Q UH-HUH.
2 A BECAUSE AFTER THE WEAPON WAS PULLED AND HE
29 || HAD GAINED ON US AND ASKED TO GET ON THE FLOOR, I MADE 1T A POINT
30 || TO MEMORIZE HI5 FACE. I STARED AT IT ON PURPQSE TO WATCH HIS
31 i| EYES AND TO WATCH THE WEAPON AS WELL.
2 Q SO IT WAS AT THAT POINT, THE POINT AT WHICH
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THE GUN WAS DRAWN ON YOU, THAT YOU BEGAN TO PAY FPARTICULAR

2 || ATTENTION TO HIS FACIAL FEATURES FOR POSSIBLE LATER IDENTIFICATION;
3|l 15 THAT RIGHT?
4 A AFTER [ ASCERTAINED THAT THE WEAPON WAS REAL
5 || AND LOADED.
6 Q 1 SEE.
7 WERE YOU FRIGHTENED WHEN THE WEAPON WAS
8 || PoINTED AT YOU?
9 A STARTLED MORE THAN ANYTHING ELSE, AND THEN
10 || AFTER THAT POINT JUST CONCERNED ABOUT GETTING THE INDIVIDUAL OUT
11 || OF THE OFFICE WITH NO ONE GETTING HURT.
12 1 REALLY DIDN'T HAVE TIME TO SE AFRAJD
13| PER SE. 1 IMAGINE, YOU KNOW, AFTERWARDS I HAD THOUGHTS ABOUT
14 || WHAT YOU COULD HAVE DONE, SHOULD HAVE DONE, OR WHATEVER, WHAT
15 || HAPPENED, WHAT COULD HAVE HAPPENED.
16 Q WOULD 1 BE ACCURATE IN SAYING THIS WAS A
17 || TERRIFYING EXPERIENCE FOR YOU ONCE THE GUN WAS DRAWN?
18 A NO .,
19 Q YOU DID MAKE IT A POINT, AFTER THIS INDI-
20 || VIDUAL LEFT THE SECURITY OFFICE, TO RUSH TO THE DOOR AND LOCK THE
21 || DOOR?
22 A YES, SIR.
2 Q WAS THAT BECAUSE OF YOUR FEAR THAT HE MIGHT
24 || ENTER AND HARM YOU OR THE OTHER PEOPLE THERE?
26 A 1 DIDN'T KNOW, BECAUSE OF HIS YELLING, IF
26 || THERE HAD BEEN A CROWD GATHERED OUTSIDE AND WHETHER HE WOULD COME
27 || BACK IN AMD TAKE HOSTAGES. I WANTED TO BREAK -~ TO GIVE US SOME
28 || TYPE OF WARMING BEFORE HE COULD COME BACK THROUGH THAT DOOR.
29 Q 1 SEE.
30 YOU HAVE TESTIFIED REGARDING THE PHYSICAL
31 || DESCRIPTION OF THE INDIVIDUAL.
32 A YES, SIR.
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w1 1 Q AND COULD == WOULD YOU RESTATE FOR ME THE --
o
= 2 )] STRIKE THAT.
3 DID YOU GIVE THE POLICE A PHYSICAL
4 |1 DESCRIPTION OF THE INDIVIDULAL?
3 A YES, SIR.
8 Q DO YOU RECALL THE DESCRIPTION YOU GAVE THE
7|| PoL3CE? . '
B A YES, SIR, BASICALLY.
9 Q 0.K.
10 COULD YOU TELL US WHAT THAT WAS, PLEASE?
n A YES, SIR.
12 1 SAID HE WAS APPROXIMATELY FIVE EIGHT
13|} TO FIVE NINE, WHICH WAS ABOUT MY OWN HEIGHT BECAUSE HE AND | WERE
14 || AROUT EYE LEVEL AND WHATEVER. 1'D SAY ABOUT 185 POUNDS, 1B0
15 || POUNDS, SOMEWHERE I[N THAT AREA.
18 qQ DIDN'T YOU TELL THE POLICE THAT HE WAS IN KIS
17 || orR "APPEARED TO BE IN H15 MID-TWENTIES?
18 A 1 SAID 20 TO 30, 25 TO 30 RATHER, EXCUSE ME.
18 qQ WELL, THAT'S NOT THE QUESTION THAT 1 ASKED.
20 o pID-YOM TELL THE POLICE THAT HE APPEARED |
21 || TO BE IN HIS MID-TWENTIES?
2 A WELL, THE ONLY THING I CAN TELL YOU IS I
23 |} TOLD THEM HE WAS 25 TO 30. 'THAT'S WHAT 1 VAGUELY REMEMBER SAYING
24 || To THAT QUESTION WHEN THEY ASKED ME HOW OLD HE WAS.
25 ~ Q DID THEY ASK YOU ABOUT HIS BUILD?
26 A YES.
Y Q DIDN'T YOU TELL THE POLICE THAT HE HAD A
28 I MEDIUM BUILD?
29 A MEDIUM-MUSCULAR BUILD. I SAID HE WAS VERY -
30 {| 1n VERY GOOD CONDITION, I GOT THE IMPRESSIOM.
a q WHEN YOU TESTIFIED ON DIRECT EXAMINATION
32

THAT THE INDIVIOUAL HAD A VERY MUSCULAR BUILD --
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1 A TRUE.

2 Q IS THAT RIGHT?

3 A FROM LOOKING THROUGH THE JACKET AND STUFF.

all 1T WAS A LEATHER JACKET AND JUST THE WAY HE MOVED HE APPEARED HE

5 || was weELL MusCLED. _

8 Q BUT YOU DID TELL THE POLICE THAT HE HAD A

7 {| MEDIUM BUILD? '

8 A YEAH. HE WASN'T HUGE., [ MEAN HE WASN'T BIG.

oll 1 o1ON*T consiDER HIM BIG AT THE TIME.

10 Q DO YOU USE THOSE TWO INTERCHANGEABLY, MEDIUM
"11 || AND MUSCULAR?

12 A YOU CAN, AND AT THAT TIME, T DiD. 1 DIDN'T

1| -- '

14 Q WELL, MY QUESTION IS: DO YOuU?

5 A DEPENDING ON THE CIRCUMSTANCES, YES.

16 Q I TAKE 1T THAT THI5 WAS OME OF THOSE CIRCUM-

17 {| STANCES IN WHICH YOU DID USE IT INTERCHANGEABLY?

18 A I WOULD FROBABLY SAY YES, TRYING -- TRYING

18 || TO THINK BACK WHAT I WAS THINKING LIKE AT THAT PERIOD OF TIME.

2f 00 Q  WHAT DOES A MEDIUM BUILD MEAN TO YOU?

21 A WELL, MEDIUM BUILD IS MORE, OH, 1 GUESS. WHAT

22 {| 1 WOULD SAY KIND OF LIKE THE BONY STRUCTURE AND THEN WHAT IS

23 || ATTACHED TO IT.

24 SOMEBODY THAT WOULD BE SAY A HEAVY BUILD

25 || WoULD BE SOMEONE WITH BIG BONES AND NOT NECESSARILY GOT A LOT OF

96 || WEIGHT ON 1T, BUT IT WOULD BE SOMEBODY JUST BIG BONED,

27 AND I WOULD SAY HE WAS HEAVY BUILD,

28 || UNLESS HE WAS REALLY SKINNY,

29 Q AND WHAT DOES THE WORD 'MUSCULARY MEAN TO

30 |} vou?

3l A WELL, 1 DON'T COWSIDER MYSELF AT THE PRESENT

32

TIME MUSCULAR., 1 AM NOT TN HALF BAD CONDITION, BUT 1 AM NOT
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W0 1 |1 MuscuLar,

)
2 SO TO ME ONE WHO WOULD BE MUSCULAR WOULD
3 || BE sOMEBODY WHO, WELL, I GUESS THE CLASSIC WOULD BE A NARROW
o+ || WAIST, A GOOD SiZE CHEST, WHOSE ARMS WERE FAIRLY WELL FILLED OUT
s || AND THEY DIDN'T APPEAR TO BE FLABBY, THAT WOULD BE MY, I GUESS,
6 || MY BASIC-ADMONITION (SIC) OF SOMEONE WHO IS MUSCULAR.
7 Q [ SEE.
8 YOU HAVE TESTIFIED EARLIER THAT PART OF
o|| THE DESCRIPTION OF THIS INDIVIDUAL INCLUDED SOME FACIAL HAIR; 1S
10 || THAT RIGHT?
1 A YES, SIR.
12 Q AND IF I RECALL YOUR TESTIMONY CORRECTLY,
13|| YOU TESTIFIED THAT 1T APPEARED HE HAD THE BEGINNINGS OF A BEARD;
14 || 15 THAT RIGHT; OR SOME STUBBLE?
15 A FROM WHAT 1 RECALL,
16 Q 1 WASN'T CLEAR ON WHETHER YOU WERE SURE THAT
17 || THIS INDIVIDUAL HAD A MOUSTACHE OR NOT. DID HE HAVE A MOUSTACHE?
18 A TO THE BEST OF MY RECOLLECTION, 1 THOUGHT
15 |i HE DID, BECAUSE LIXE I SAID HIS FACE HAD LIKE A GROWTH ON IT.
20 || AND WHEN 1 WAS LOOKING AT HIS FACE I WAS LOOKING AT WIS EYES AS
21 || WELL TO DETERMINE WHAT I THOUGHT HE WAS GOING TO DO,
22 Q BUT YOU AREN'T SURE?
23 A AT THIS ‘POINT I'M SURE HE HAD FACIAL HAIR
24 || AND HE COULD HAVE HAD LIKE A GROWTH HERE OR LIKE HE HADN'T SHAVED
25 || IN SEVERAL DAYS, OR A MOUSTACHE, AT THE TIME.
26 q DID YOU UNDERGO SOME KIND OF TRAINING AS A
27 || SECURITY OFFICER?
28 A BASICALLY | WAS SHOWN HOW TO DO THE JOB BY
29 || MY SUPERVISOR. HE EXPLAINED HOW I SHOULD APPROACH PEOPLE. HE
ap || TOLD -- SHOWED -- HE TOLD ME HOW I SHOULD LOOK AT PEOPLE,
3 Q WELL, MORE SPECIFICALLY DID YOU HAVE ANY
32

TRAINING REGARDING IDENTIFICATION OF INDIVIDUALS?
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i 2 Q IN WHAT THINGS TO LOOK FOR AND FOR LATER
3| IDENTIFICATION OF AN INDIVIDUAL? '
4 A NOT REALLY. 1 WOULDN'T SAY THERE WAS ANY
51| FORMAL TRAINING, NO. NOT THAT TYPE OF THING.
6 q AS YOU WERE LYING ON THE FLOOR ANC THE GUN
7|| wAS BEING POINTED AT YOU -- '
B8 A- YES, SIR.
9 Q. CCONTINUING) -- YOU TESTIFIED THAT YOU WERE
10 || LOOKING AT THIS MAN SO THAT YOU COULD LATER IDENTIFY HIM,
1 A YES, SIR.
12 Q DID IT OCCUR TO YOU TO SEE WHETHER OR NOT HE
13 || HAD A MOUSTACHE?
14 A IT PROBABLY DID AT THE TIME., | JUST -- IT
15 [} HAPPENED QUICK. 50 --
16 Qg WHAT PHYSICAL CHARACTERISTICS IF ANY DID YOU
17 || PICK UP AS YOU WERE LYING OM THE FLOOR THERE AND YOU WERE LOOKING
18 || AT HIM, SO THAT YOU COULD LATER MAKE YOUR IDENTIFICATIOW?
19 A THE EYES, THE SHAPE OF THE CHEEKBONES, THAT
20 [{ SORT OF THING; BECAUSE WITH FACIAL HAIR YOU CAN CHANGE IT BUT
21 || FACTAL STRUCTURE DODESN'T CHANGE,
2 Q WHAT DID YOU MNOTE ABOUT THIS IMDIVIDUAL'S
23| EYES?
b2 A UH, JUST MAINLY THE SHAPE OF THEM,
25 Q WHAT SHAPE WERE THEY?
28 A 1 GUESS I'D SAY ALMOND SHAPED. ~THAT'S
27 || BASICALLY MORE ON JUST SITTING HERE LOOKING AT THE INDIVIDUAL NOW)
28 || 1 COULDM'T TELL YOU EXACTLY WHAT I WAS THINKING AT THAT PARTICU-
29 )] LAR TIME. BUT 1 WAS LOOKING FOR GEMERAL FACIAL SHAPE AND FEATURESY
30 || AND THINGS OF THAT NATURE.
i Qg DID YOU RELATE TO THE POLICE, ANY OF THESE
32

FEATURES THAT YOU NOTED AS YOU WERE LYING ON THE FLOOR LOOKING AT
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:g 1 THIS MAN? DID YOU TELL THE POLICE WHAT THEY WERE?
g
2 A OH, NOT REALLY,
3 1 JUST TOLD THEM THE BASIC -- BASTICALLY
4 || WHAT HE LOOKED LIKE, WHAT HE WAS WEARING AND BASICALLY WHAT HIS
5 |i FACIAL STRUCTURE AND HAIR LENGTH AND THINGS OF THAT NATURE WERE.
6 qQ I SEE.
7 A THERE ARE OTHER THINGS [ GUESS YOU JUST KIMD
8!l OF KEEP IN YOUR MIND THAT ARE REALLY HARD TO PUT INTO VERBIAGE.
9|l 1 wouLD -- 1 wWoULD THINK.
10 qQ DID YOUR DESCRIPTION TO THE POLICE, DID IT
11 }] INCLUDE THE COLOR OF THE INDIVIDUAL'S EYES?
12 A PROBABLY IN THE WRITTEN DESCRIPTION, YES.
13 Q DO YOU RECALL WHAT COLOR EYES YOU TOLD THE
14 || POLICE HE HAD?
15 A 1 SAID THEY WERE -- THEY WERE -- THEY APPEAR-
16 {] ED TO BE DARK BROWN.
17 Q 15 THAT BECAUSE YOU BELIEVE MOST BLACK
18 |} PEQPLE HAVE DARK BROWN EYES OR IS THAT BECAUSE YOU ACTUALLY
12 || OBSERVED THE COLOR OF HIS EYES?
20 5 WELL; A COMBINATION, 1M NOTGOING TODENY -
21 || THAT THERE MAY HAVE BEEN SOME THINKING ALONG THAT LINE.
2 Q YOU WERE ALSQ ASKED, AS YOU WERE GIVING YOUR
23 || STATEMENT TO THE POLICE, IF THERE WAS ANYTHING DISTINCTIVE ABOUT
24 || THE MAN'S VOICE; WEREN'T YOU?
25 A YES, 1 WAS, IF I RECALL CORRECTLY,
28 Q AND DO YOU RECALL TELLING THE POLICE THAT HE
27 )| HAD A TYPICAL, AND I'M QUOTING, A TYPICAL BLACK DIALECT ACCENT
28 || WITH ALL THE APPROPRIATE WORDS?
2 A YES. 1 RECALL WRITING THAT DOWN OR TELLING
30 || THEM, WHICHEVER IT WAS. YES.
31 Q WOULD YOU SAY THAT I HAVE A TYPICAL BLACK
32 |{ DIALECT ACCENT?
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1 A NO, NOT REALLY,
2 qQ WHAT 1S THE TYPICAL BLACK DIALECT ACCENT?
a A AT THE TIME THE PEOPLE I WAS GENERALLY
4 || DEALING WITH IN APPREHENSIONS, BLACK PEOPLE OF CERTAIN ECONOMIC
5|i LEVELS, THERE 1S A SORT OF A SOUTHERN NOTE TO THE VOICE, THE
6 .SPEECﬂ.
1 HE DIDN'T APPEAR TO SOUND EOUCATED.
B{l AFTER HE BECAME AGITATED THERE WERE A LOT OF MOTHER FUCKER THIS
2il AND MOTHER FUCKER THAT, WHICH 1 HAVE DEALT WITH WITH PEOPLE IN
10 || THAT SITUATION BOTH WHETHER IT BE BLACK OR WHITE. BUT THE
11 [} GENERAL -~ THAT'S -— IT IS A GENERALITY ON MY PART AND PROBABLY
12 [| AN INCQRRECT ONE.
B Q SO THAT'S THE TYPJCAL BLACK DLALECT?
14 A OF THE PEOPLE --
15 Q AND THE WORDS THAT YOU REFERRED TO?
16 A (CONTINUING) -- OF THE PEOPLE THAT I WAS
17 || DEALING WITH AT THE TIME IN ARREST SITUATIONS.
18 Q COULD YOU BE A LITTLE MORE SPECIFIC?
19 YOU HAVE MENTIONED SOME OF THE PROFANITIH
20| USED. COULD YOU BE A LITTLE MORE SPECIFIC AS TO WHAT YOU MEANT BY
21 || THE TYPICAL BLACK DIALECT? WERE THERE OTHER WORDS THAT WERE USEOQ
22 I THAT WOULD F1T INTO YOUR CATEGORY OF A TYPICAL BLACK DIALECT.
e A . NOT OFF HAND, 1 REALLY COULDN'T SAY ANYTHING
4 || HE SAID OTHER THAN -- THAT SORT OF THING THAT STICKS IN MY MIND -
25 1| OTHER THAN WHAT 1'VE JUST SAID.
% q 1 'SEE.
2 YOU HAVE TESTIFIED EARLIER, AND CORRECT
2B [IME IF 1'M WRONG, | THINK YOUR TESTIMONY WHEN YOU WERE BEING SHOWN
28 || THE WEAPON THAT'S BEEN MARKED AS AN EXHIBIT HERE THAT ALL YOU
30 | couLD SEE OF THE WEAPON WAS LIKE FROM THE CYLINDER TOWARDS THE
3 1| FRONT; 1S THAT CORRECT?
32 A YES, YES, SIR.
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L 1 Q YOU COULDN'T SEE THE HANDLE OF THE GUN?

Lo .

o 2 A NG, SIR, OTHER THAN POSSIBLY WHAT MIGHT HAVE
3 || BEEN COMING FROM THE BOTTOM PART OF HIS HAND. BUT 1 REALLY WASN'T]
4 || CONCENTRATING ON THAT PART OF THE GUN.
5 Q YOU TESTIFIED BEFORE THE GRAND JURY IN THIS
6 || MATTER, DIDN'T YoQU?
7 A YES, SIR.
sl Q. DO YOU RECALL TELLING .THE GRAND JURY THAT
9]l YOU SAW A WOODEN HANDLE ON THE GUN?
10 A THAT'S POSSIBLE,
1 LIKE I SAID, PART OF IT POSSIBLY HUNG
12 || BELOW HIS HAND.
13 Q WELL, DID YOU SEE A WOODEN HANDLE OR NOT?
14 A AT THIS STAGE, 1 DON'T RECALL. 1 REALLY DON'
15 MR. CDOPER: YOUR HONOR, 1 WOULD REFER COUNSEL FOR
i6 || THE STATE TO PAGE 13 OF THE GRAND JURY TRANSCRIPT, THE VERY FIRST
17 || PARAGRAPH.
18 THE COURT: PROCEED, COUNSEL.
19 MR. COOPER: THANK YOU.
20 .
21 |l 8Y MR. COOPER:
22
23 Q MR. KINSEY, 1 JUST WANTED TQ READ PART OF
2¢ || YOUR TESTIMONY THERE REGARDING THIS PARTICULAR WEAPON. YOU
25 || STATED, AND 1'M BEGINNING AT LINE THREE, COUNSEL, THIS!:
26 AND HE WAS HOLDING IT FIRST .
27 IN HIS LEFT HAND LIKE THIS WITH
28 THE HOLSTER SHOVED OVER 1T. AS
29 HE PULLED IT QUT OF H1S BACK, I
30 REMEMBER THE WOODEN HANDLES.
3 A THAT'S -- THAT'S A POSSIBILITY. 1 MAY HAVE
a2 || sa1D 1T THEN. 1 DON'T RECALL NOW, I REALLY DON'T. AND [ --
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Q WERE YOU SHOWN STATE'S EXHIBIT -- PROPQSED

2| EXHIBIT 31B AT THE GRAND JURY?
3 A [ WOULD HAVE TO ASSUME THAT'S THE WEAPCN,
4 Q YOU WERE SHOWN A WEAPON?
5 A YES, SIR,
6 q BUT YOU DON'T —- YOU DON'T SPECIFICALLY
T|| RECALL -- ARE YOU SAYING YOU DON'T REMEMBER SEEING THE WOODEN
8 || HANDLES ON THE GUN?
9 A AT THIS STAGE NO. AT THAT STAGE I MAY HAVE
101l REMEMBERED IT. I DON'T RECALL NOW WHEN I WAS JUST ASKED.
11 Q 1 SEE.
12 A AND WHEN YOU JUST ASKED ME NOW,
13 Q DO YOU KNOW WHAT KIND OF WEAPON THAT 15?2
14 A IN WHAT? A NAME BRAND?
15 Q NO. THE CALIBER,
18 A YES, SIR.
n Q WHAT CALIBER IS THAT?
.18 A IT'S A .357 MAGNUM.
19 Q YOU TESTIFIED THAT YOU DWN SUCH A CALIBER
20 [ WEAPON, o
21 A YES, SIR, 1 DO, MINE'S NOT THE SAME MAKE
22 || AND MODEL THOUGH.
L Q THE SLIP THAT THIS GENTLEMAN WAS GIVEN AND
24 1| THAT HE LATER PRESENTED TO THE CASHIER, YOU WERE SHOWN A COPY OF
B |ITHE SLIP; IS THAT RIGHT? -
26 A YES, SIR.
27 Q HOW IS IT THAT YOU IDENTIFY THAT SLIP AS
28 ||BEING THE ONE THAT WAS PRESENTED BY THE INDIVIDUAL TO THE CASHIER?
L A THAT SLIP 1S NOT THE ONE, THAT'S A COPY OF
30 llTHE SLIP THAT WAS PRESENTED TO THE CASHIER.
A Q HOW CAN YOU IDENTIFY THAT A5 A COPY?
a A 0.K. THE REASON I CAN IDENTIFY IT IS ON
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MEMORY, FROM REMEMBERING WHAT WAS BASICALLY ON THE SLIP, WHO HAD

2 |l STGNED 1T AND THE DATE, AND THE MERCHANDISE THAT WAS ON THERE.

3 q WHEN DID YOU FIRST TAKE A LOOK AT THE

4 | ORIGINAL?

5 A AFTER THE DEFENDANT LEFT AND 1 CALLED METRO

8|| 1 WENT FROM THE OFFICE TO THE CASHIER'S CAGE AND GOT IT. I

7 || RECETVED 1T FROM THE CASHIER §TSELF AND THEN BROUGHT 1T BACK TO

8| THE OFFICE, IN WHICH CASE IT WAS GIVEN OVER TO METRO FOR EVIDEMNCE

9 || wHEN THEY CAME AND INVESTIGATED.

10 q THE ORIGIMAL WAS GIVEN TO METRO?

11 A TO THE BEST OF MY KNOWLEDGE, IT WAS.

12 q YOU DIDN'T GIVE IT TO THEM?

13 A PARDON ME?

14 qQ YOU DIDN'T GIVE 1T TO THEM?

15 A I DON'T RECALL. ! JUST XNOW 1T WAS GIVEN TO

181§ THEM IN MY PRESENCE.

17 Q YOU TESTIFIED THAT THIS GENTLEMAN REMOVED A

18 || SANDER FROM A BOX AND HANDLED 17; 1S THAT RIGHT?

19 A YES, SIR.

20 q HE-TOOX TT 1O THE COUNTER? - -~ ——

2 A YES, SIR.

z Q DID YOU INFORM THE POLICE DEPARTMENT OF THAT?

3 - - A YES, SIR, 1'DID. °

2 Q DO YOU KNOW IF THEY TOOK ‘POSSESSION OF THAT

25 §| sANDER?

% A AT THE TIME; THEY BID NOT.

ey Q I SEE.

28 DO YOU KNOW IF THEY LATER TOOK POSSESSION

B oF 1T?

30 A 0.K. WHAT HAD OCCURRED WAS [ HAD NEVER HAD

31 || TAXEN POSSESSION OF IT AT ALL. ANO T WAS DOWN AT METRO POLTCE

32 1l HEADQUARTERS TALKING 1 BELIEVE WITH THE DETECTIVE -— 1 THINK IT
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by 2 || AND sAID THAT 1T wAs sTILL THERE.
3 Q [ SEE.
4 SO YOU WOULDN'T KNOW If THE POLICE HAD
5 || EXAMINED THAT SANDER FOR FINGERPRINTS OR THE PLASTIC BAG THAT WAS
¢ |l 1N THE BOX POR FINGERPRINTS?
7 A 1 WAS TOLD THEY HAD. AND WHEN T CAME BACK
g || THERE WAS -- THERE WAS BLACK POWDER ALL OVER THE BOX AND THE
‘o |l PLASTIC BAG 1TSELF. SO 1 DON'T KNOW PERSONALLY THEY DID. I JUST
10 || Assume THEY DID. i ;
1 Q THAT'S WHAT YOU WERE INFORMED OF?
12 A YES, SIR,
13 Q THE RADIO THAT THE -- THE TWO WAY RADIO THAT
14| YOU WERE SHOWN, YOu MAVE NO WAY OF STATING POSITIVELY THAT THAT'S
15 || THE RADIO THAT WAS TAKEN FROM YOU ON THE DAY IN QUESTION?
16 A NO, SIR, THERE'S NO WAY 1 COULD POSITIVELY
17 || SAY 1T was.
18 Q 1 MEAN IT'S THE SAME BRAND NAME, BUT ASIDE
19 || FROM THAT, YOU HAVE NO WAY OF IDENTIFYING IT, DO YOU?
% A NO. 1T'S THE SAME BRAND, SAME MODEL, SAME_
a1 || S1zE AND COLOR AS THE ONE I HAD. 1 COULD NOT SAY THAT IS THE
22 || RADIO.
23 Q DID SEARS SELL THOSE TYPE RADIOS?
24 A NO, SIR, THEY DION'T.
25 ] -- 1 DON'T KNOW WHO THEY CONTRACTED
26 || WITH TO GET THEM FROM, BUT THAT'S WHERE THEY GOT THEM FROM.
21 Q WHEN DID YOU TAKE A LOOK AT THE SEVEN PHOTO-
28 || grAPHS?2
29 A 1| BELIEVE IT WAS THE TWO DAYS AFTER THE
g0 || INCIDENT,
31 AND WHERE --
32 A TO THE BEST OF MY RECOLLECTION.
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1 Q AND WHERE DID YOU LOOK AT THOSE PHOTOGRAPHS 3
2 A JT WAS IN METROPOLITAN POLICE STATION i

3 BELIEVE ON THE TOP FLOOR.

4 qQ HOW 15 1T THAT YOU CAME TO -- CAME TO GO TO
5|| THE POLICE STATION TO VIEW THE PHOTOGRAPHS? WERE YOU CALLED BY
6|l THE POLICE? DID THEY COME BY? JUST HOW DID THAT HAPPEN?

1 A NO. THEY CALLED ME TO COME DOWN,
'a- Q DG YOU REMEMEER WHO YOU SPOKE TO?

9 A THE OFFICER THAT WAS THERE?

10 Q YES.

11 A I THINK 1T WAS OFFICER LEAVITT.

12 Q 1 SEE.

13 BUT 1 ASSUME A POLICE OFFICER CALLED --
14!l soMEONE CALLED YOU ON THE PHONE AND IDENTIFIED THEMSELVES AS A
151l POLICE OFFICER, RIGHT?

16 A YES, S1R.

17 Q AND ASKED YOU TO COME DOWN?

18 A 1 BELIEVE SO.

19 Q DO YOU --

56 A 1 DON'T RECALL. o

21 Q WELL, DO YOU RECALL WHAT YOU WERE TOLD WHEN
22 i| THAT PHOME CALL WAS MADE TO YOU?

23 A WELL, | WAS -- I WAS CALLED AT WORK, TOLD
24 || THEY WISHED TO HAVE ME COME DOWN AND DISCUSS SOME THINGS REGARD-
25 ING THE CASE. THEY DIDN'T REALLY GET SPECIFIC OVER THE PHONE.
28 ) DID THEY TELL YOU OVER THE PHONE THAT THEY
271l WANTED YOU TO TAKE A LOOK AT A PHOTOGRAPHIC LINEUP?

28 ' A 1 REALLY DON'T RECALL TO BE HONEST. 1 JUST
29 [l DON'T RECALL. 1 JUST KNOW THEY WANTED ME TO COME DOWN AND TAKE
30 || CARE OF SOME THINGS INVOLVING THE CASE.

a Q DO YOU RECALL WHETHER OR NOT THERE WAS ANY-
32 1| THING MENTIONED TO THE EFFECT THAT THEY HAD A POSSIBLE SUSPECT
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AND WANTED YOU TO LOOK AT PHOTOGRAPHS, ANYTHING OF THAT SORT?

A THEY MAY HAVE. 1 -- 1 REALLY DON'T RECALL.
3 Q IT*S POSSIBLE BUT YOU DON'T REMEMBER?

4 A 1T'S POSSIBLE BUT I DON'T RECALL.

5 Q AND IS IT YOUR TESTIMONY YOU DON'T RECALL

61l wHo IT WAS YOU SPOKE TO?
T A ON THE PHONE, NO.

8 Q . DID YOU IMMEDIATELY 6O TO THE POLICE

91| statione '

10 A YEAH, AS SOON AS ! INFORMED MY SUPERTOR

1|l THAT I WAS LEAVING,

12 Q WHEN YOU ARRIVED AT THE POLICE STATION I

131 ASSUME THIS WAS OURING THE MORNING HOURS; IS THAT RIGHT?

14 A NO.

15 Q THIS WAS IN THE EVENING THEN?

16 A 1 THINK IT WAS IN THE EVENING, IF | RECALL.
17 Q 1 SEE.

18 THE PHOTOGRAPH THAT YOU IDENTIFIED THE
1911 INDIVIDUAL, THAT PARTICULAR PHOTOGRAPH NUMBER FIVE I BELIEVE 1S
20 | rHE ONE—YOU-SELECTED; IS THAT RIGHT?

21 A YES, SIR.

2 Q AND ON THE BACK OF THAT PHOTOGRAPH APPEARS
Bl YOUR SIGNATURE?

A A YES, SIR. .

25 ALONG WITH A TIME AND A DATE; IS THAT RIGHT3
% A YES, SIR. '

4 Q DO YOU RECALL WHAT TIME IT WAS YOU PUT ON
B THE PHOTOGRAPH?

2 A ONLY FROM SEEING 1T TODAY, AND IT SAID 9:00.
30 Q 9:00.

3 AND DOES THAT REFRESH YOUR RECOLLECTION,
32

YOUR MEMORY, AS TO WHETHER 1T WOULD HAVE BEEN 9:00 A.M. OR
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1 g:00 P.M.?

2 A NOT REALLY. 1 CAN'T BE SURE ENOUGH TO SAY

3 ONE WAY OR THE OTHER.

4 +] WERE YOU --

5 A ] -- 1 TEND TO BELIEVE IT WAS IN THE

8 EVENING BECAUSE ! BELIEVE AT THAT PERIOD OF TIME 1 WAS WORKING

7 FRIDAY NIGHTS, BUT T CAN'T RECALL FOR SURE. 1 HAD A ROTATING

8 SCHEDULE AT THE TIME, BEING PART TIME.

9 é- WHEN YOU ARRIVED AT THE POLICE STATION, WHO

10 WAS PRESENT?

n A WHEN 1 WAS DISCUSSING?

12 Q YES.

13 A I BELIEVE 1T WAS OFFICER LEAVITT; AND THERE

14i| WAS A WOMAN BUT I DON'T RECALL HER NAME. I THINK SHE WAS A

15 SECRETARY. I'M NOT SURE.

16 q WHAT CONVERSATION DID YOU HAVE WITH

17|l OFFICER LEAVITT PRIOR TO YOUR VIEWING THESE PHOTOGRAPHS?

18 A I BELIEVE HE EXPLAINED THAT HE HAD SOME

19{| PICTURES HE WANTED ME TO LOOK AT -- I CAN'T GIVE YOU THE EXACT

20 WORDS, 1 DON'T RECALL THEM -- OF POSSIBLE SUSPECTS. AND THAY

21 HE WANTED ME TO LOOK AT EACH ONE CAREFULLY BEFCORE I MADE ANY

22 || DECISIONS. AND I DON'T KNOW IF ANYTHING ELSE WAS SAID AT THAT

2{| TiMe oR NOT.

u Q SO IT'S POSSIBLE THEN THAT YOU WERE LED TO

25 || BELIEVE BY OFFICER LEAVITT THAT THERE WERE SOME SUSPECTS AMONG

26 || THE PHOTOGRAPHS THAT YOU WERE GOING TO BE SHOWN?

2 A YEAH. I WOULD SAY SO.

* Q DID HE REMAIN == 1 TAKE IT THESE PHOTOGRAPHS

2% {| WERE VIEWED IN SOME ROOM OF SOME SORT; IS THAT RIGHT?

30 A YES, SIR, 1T WAS JUST A PLAIN ROOM WITH A

B || TABLE IN IT.

32 Q OID OFFICER LEAVITT OR ANYONE ELSE REMAIN
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IN THE ROOM WITH YOU AS YOU VIEWED THESE PHOTOGRAPHS?

2 A OFFICER LEAVITT DID FOR SURE. 1 DON'T

3|1 RECALL IF THE WOMAN WAS THERE OR NOT.

4 Q HE DIDN'T COME AND GO. HE STATED THERE THE
5(f ENTIRE TIME, DID HE?

6 A YES. HE HANDED ME EACH OF THE PICTURES,

7|l ONE-BY-ONE. 1IN FACT, HE REALLY DIDN'T HAND THEM TO ME. HE SET
8 THEM ON THE TABLE.

? Q THEY WERE XIND OF SPREAD OUT IN FRONT OF
W[ vouz -

1 A WELL, WHAT HE WOULD DO IS HE WOULD HAKWD ME
12i| THE FIRST ONE -- WHEN T SAY HAND ME, HE SET THE FIRST ONE 1IN

13|| FRONT OF ME, AND THEN WOULD SET -- AND THEN WHEN 1 SAID I WAS
14|| THROUGH LOOXING AT IT HE'D SET THE NEXT ONE DOWN.

15 Q DO YOU KNOW 1F THEY WERE PRESENTED TO YOU
18 IN THE ORDER THAT THEY'RE NUMBERED NOW?

17 A THAT I COULDN'T TELL YOU,

18 Q WHEN YOU GOT TO PHOTOGRAPH MUMBER FIVE,

19{|] WHAT'S MARKED NOW AS NUMBER FIVE ~-

20 - A - YES, SIR .

21 qQ (CONTINUING) -~ YOUR TESTIMONY [S THAT YOUu
22 || TOLD HIM THAT THAT WAS THE GUY; 1S THAT RIGHT?

28 A YES, SIR.

u Q DID YOU STATE THAT IN UNEQUIVOCAL TERMS?
2 A YES, SIR.

26 Q THERE WAS NO DOUBT IH YOUR MIND?

2 A NO, SIR.

28 Q DID YOU TAKE A LOOK AT THE REST OF THE

29 PHOTOGRAPHS THAT HE HAD?

30 A NO, SIR.

3 Q 1 MEAN ONCE YOU REACHED THE ONE THAT YOU
32

WERE SURE WAS DEPICTING THE MAN WHO HAD ROBBED YOU, DID YOU GO
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. 2 A NO, SIR.
3 AT THAT POINT HE ASKED ME TO =-- IF I
4 WAS SURE THAT WAS THE ONE TO TURN IT OVER AND SIGN THE BACK OF
5 17.
6 0 AND THAT'S WHAT YOU DID?
7 A YES, SIR.
8 Q DO YOU RECALL SEEING A SIGNATURE ON THE
9 BACK OF THE PHOTOGRAPH WHEN YOU TURNED 1T OVER?
10 A YES, SIR.
n Q DO YOU RECALL WHAT THAT SIGNATURE WAS?
12 A NO, SIR, 1 DON'T, OTHER THAN PROBABLY 1
13 HAVE SEEN IT TODAY.
¥ Q WHEN YOU WERE SHOWN THE PHOTOGRAPH EARLIER
13 TODAY THERE WAS A SIGNATURE IN ADDITION TO YQURS?
16 ‘A YES, SIR.
17 Q DO YOU RECALL THE TIME THAT SIGNATURE WOULD
1§ HAYE BEEN PLACED THERE, AT LEAST WHAT'S STATED ON THE PHOTOGRAPHY
19 A NO, SIR, I DOM'T OFF HAND. | DIDN'T LOOK
20 AT IT THAT CLOSELY THIS TIME. B
21 Q SHOWING YOU PHOTOGRAPH NUMBER FIVE THERE,
22 MR. KINSEY --
23 MR. HARMON: YOUR HONOR, MAY WE SEE WHAT PROPOSED
2 EXHIBIT NUMBER 1T 18?
25 MR. COOPER: THIS 1S PROPOSED 26E, YOUR HONOR.
26 THE COURT: ..2G6E, ALL RIGHT,
27 )
28 BY MR. COOPER:
29
3o Q THERE APPEARS TO BE A SIGNATURE IN ADDITION
i TO YOURS ON THE BACK OF THAT PHOTOGRAPH; IS THAT RIGHT MR. KINSEY?
32 A YES, SIR, THERE I5.
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Q AND THE SAME DATE AS THE DATE YOU TOOK A

2 LOOK AT THE PHOTOGRAPH; IS THAT RIGHT?

3 A YES, SIR,

4 Q WHAT'S THE TIME THAT'S MENTJONED NEAR THE

5 OTHER S1GNATURE?

6 A IT SAYS 8:30,

7 qQ “DID YOU TAKE A-LOOK AT THE BACK OF THAT

] PHOTDGRAPH BEFORE YOU DECIDED THAT THAT WAS THE MAN WHO HAD

] ROBBED YOU? )

10 A NO, SIR. HE, AS 1 STATED BEFORE, HE LAID

n THEM ON THE TABLE ONE-BY-ONE AND | LOOKED AT THEM WHILE THEY

12 WERE LAYING ON THE TABLE.

13 Q WELL, DID YOU PICK THEM UP?

14 A NO, SIR.

15 Q MAY I HAVE THE COURT'S INDULGENCE FOR ONE

16 MOMENT .

17 PART OF THE DESCRIPTION THAT YOU GAVE

18 THE POLICE, MR. KINSEY, IN DESCRIBING THE CLOTHING OF THE IND]-

18 VIDUAL, 1 THINK YOUR TESTIMONY WAS THAT HE HAD ON A -- WAS IT

20 AN ORANGISH-TYFE JACKET?

21 A 1T WAS KIND OF A, A TAN. IT'S A SHADE THAT

22 || SORT OF TENDS TOWARDS AN ORANGE SHADE OF TAN. IT WAS LIKE A

23 VINYL OR LEATHER. 1 COULDN'T TELL WHICH.

A Q I SEE.

25 \ THE STATE'S EXHIBIT WHICH YOU HAVE

2 BEFORE YOU MOW IN WHICH MR. HOWARD IS DEPICTED; 1 CAN'T PERSON-

27 ALLY TELL WHETHER THAT'S A JACKET OR A SHIRT THAT HE HAS ON, BUT

28 || WHAT COLOR 15 THAT OUTER GARMENT THAT HE HAS ON IN THERE?

2 A IT APPEARS TO BE A YELLOWISH, KIND OF A

20 YELLOW -- ALMOST A YELLOW-ORANGE,

3 Q KIND OF ORANGISH, ISN'T IT?

52 A YEAH. IT LOOKS LIKE THE LIGHT FROM THE
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o
o 2 IT'S KIND OF A YELLOWISH COLOR OF SHADE.
3 Q THE OTHER PHOTOGRAPHS THAT YOU WERE SHOWN,
41| Do YOU RECALL THE COLOR OF THE SHIRT OR JACKET THAT THOSE INDI-
51| viouaLs wAD on?
6 A NO, SIR,
7 Q I1'M GOING TO HAND YOU STATE'S EXHIBITS 26D,
“ 8| ¢, B, A, G AND F; AND ASK YOU TO LOOK AT THOSE.
B A 0.X.
io Q DO ANY OF THE INDIVIDUALS DEPICTED IN THOSE
11 || PHOTOGRAPHS APPEAR TO HAVE ON ANY ORANGISH OR TANNISH OUTER
12{| GARMENT?
13 A JUST ONE.
14 Q AND WHICH ONE 1S THAT?
15 A NUMBER TWO HAS KIND OF A TANNISH BEIGE TYPE
16 || SHIRT ON,
17 THAT'S =-
18 A 1T LOOKS LiKE IT HAS KIND OF A PATTERN ON
9]l 17,
2 Q_ __CAN YOU GIVE US THE EXHISIT, PROPQSED
21{| ExMIBIT NUMBER, ON THE REVERSE SIDE OF THAT NUMBER TWO, PLEASE?
22 A 268.
A Q B?
2 A B AS IN BACKER.
25 Q THANK YOU,
26 CAN YOU JUST PLACE THOSE ON THE TABLE
27| THERE.
28 ONCE THIS INDIVIDUAL HAD LEFT THE SEARS
29 || sToRE You DIDN'T ATTEMPT TO FOLLOW HIM OUTSIDE AND GET HIS
30 || L1CEMSE NUMBER OR SEE IN WHICH DIRECTION HE WENT OR ANYTHING LIKE
31|] THAT, DID YOU?
32 A NO, SIR, 1 DID NOT.
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PRIOR -TO THAT RIGHT AFTER THIS. INCIDENT. BUT PERMANENTLY I LEFT

WAS THAT OF YOUR OWN --

YOu TESTIFEED THAT YOU NO LONGER WORK WITH

WHEN DID YOU LEAYE THEIR EMPLOY?

IN FEBRUARY OF 1482,

I TAKE THAT BACK., 1 LEFT ONE OTHER TIME
WHEN YOU LEFT PERMANENTLY WAS THAT OF YOUR

YOU FOR SOME REASON FORCED TO LEAVE?

NO. IT WAS MY OWN VOLITION. 1 GOT FULL

COURT'S INDULGENCE PLEASE.

JUST A COUPLE OF ADDITIONAL QUESTIONS,

AS 1 INDICATED EARLIER, YOU HAVE GIVEN A

NT_OF WHAT HAPPENED REGARDING THE DESCRIPTIOM

MR. COOPER: I HAVE NOTHING FURTHER. 1 PASS THE

1 Q

2|{ SEARS; 15 THAT RIGHT?

3 A YES, SIR.
4 Q

5 A

8 Q

7 A

B

2|l IN FEBRUARY OF 1982.

10 Q

11 || owN YOLITION OR WERE

12 A

13 (| TIME wWORK.

y Q I SEE.
15

18

17 || MR. KINSEY.

18 A YES, SIR,
19 Q
‘20 RATHER DETAILED ACCQu

21 || OF THE INDIVIDWAL, HI

22 || WwHAT LINDA WILSON HAD

L A NO, SIR.
24 Q :
251 INVOLVED HERE, DO YOU

26 A NO, SIR.
21

21| wiTNESS AT THIS TIME,

29 THE €O

30 MR. SE

nj|l .

32

5 CLOTHES, AND SO FORTH. DO YOU REMEMBER

ON ON THAT DAY?

WHAT ABOUT THE OTHER SALESWOMAN WHO WAS

REMEMBER WHAT SHE HAD ON?

YOUR HONOR .
URT: REDIRECT?

ATQON: YES, YOUR HONOR,
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REDIRECT EXAMINATION

8Y MR, SEATON:

5 Q MR. KINSEY, THE FIRST TIME YOQU LEFT SEARS

& || WHAT WAS THE PURPOSE OF THAT LEAVING?

7 A T WAS ANGRY WITH. SEARS FOR HOT:-PROVIDING

8|/ ADDITIONAL SECURITY PERSONNEL, INSTEAD OF LEAVING A PERSON ON

9 ALONE.LIKE I WAS THE DAY OF THE INCIDENT IN QUESTION,

10 Q AND FOR HOW LONG A PERIOD OF TIME WERE YOU
11 || GONE FROM WORK?

12 A APPROXIMATELY A MONTH.

13 qQ AND HOW WERE YOU REHIRED?

u A I REQUESTED IT.

15 Q AND YOU WORKED THERE FOR HOW LONG THE NEXT
16| TIME? '

17 A TILL FEBRUARY OF 1982.

18 Q AND SINCE FEBRUARY OF 1982, WHAT HAVE YOU
19 || BEEN DDING?

26 A -HVE BEEN WORKING FOR-THE STATE OF NEVADA, ..}
21 || BUT 1 WAS WORKING WITH THEM PRIOR TO THAT. [ WAS WORKING BOTH
22 || JOBS FOR A PERIOD OF TIME,

23 Q WHEN DID YOU GRADUATE FROM COLLEGE?

24 A 1 GOT MY BACHELORS DEGREE IN 1978. 1 GOT MY
25 || MASTERS DEGREE IN 19B0.

26 Q 1 SEE,

2 AND YOU HAVE BEEN WORKING FOR THE STATE
28 || OF MEVADA SINCE FEBRUARY OF 19812

29 A 1'VE BEEN WORKING FOR THE STATE OF NEVADA
30 || STMCE NOVEMBER OF 1981.

3 Q 1 SEE.

32

CONTINUING ON TN THE SAME JOB UNTIL TODA
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1 A YES, SIR.

2 Q AND WHAT 15 THAT?

3 A I°M A WRIGHT-AWAY AGENT FOR THE DEPARTMENT
4 {| OF TRANSPORTATION,

5 Q DID YOU SAY YOU DON'T REMEMBER WHAT THE

6 || 6IRLS WERE WEARING, DO YOU?

? . A NO, SIR, I DO KOT.

8 Q DO YOU REMEMBER IF THE GIRLS HAD A GUN THAT
9il pAy?:

10 A IF THE GIRLS HAD A GUN?

11 Q YES.

12 A NO, THEY DIDN'T.

13 Q WOULD YOU TELL US AGAIN HOW SURE YOU WERE
14|l OF THE IDENTIFICATION WHEN YOU MADE IT IN THE PHOTOGRAPHIC LINEUP
15|| TWO DAYS LATER.

16 A I WAS POSITIVE,

" Q AND WHEN YOU LOOKED AT THAT PHOTOGRAPHIC

18 || LINEUP AT THAT TIME IN YOUR MIND, AS BEST AS YOU CAN RECALL THE
19 || DAY, WHAT WAS THE BASIS FOR YOUR MAKING THE IDENTIFICATION?

20 A IT LOOKED LIKE THE INDIVIDUAL.

21 Q HOW DO YOU MEAN?

2 A AT LEAST =-- AT LEAST TO MY MIND.

23 HOW DO 1 MEAN?

24 Q YES.

25 A FACTAL STRUCTURE, EYES, MOUTH TO SOME EXTENT
26 || THAT'S BASICALLY -- THAT'S THE BASIC REASONS T WOULD THINK HE

27 || wouLD LOOK LIKE HIM. 1 JUST THOUGHT HE LOOKED LIKE HIM.

28 Q WHEN YOU HAD AN OPPORTUNITY TO OBSERVE HIM
29 || IN THE SEARS STORE THAT DAY YOQU }ND[CATED ON CROSS-EXAMINATION
30 || THAT THE MINIMUM TIME MAY HAVE BEEN AS LITTLE AS TEN MINUTES; IS
3 || THAT CORRECT?

32

A YES, SIR.
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1 Q AND WHAT WOULD YOU SAY THE MAXTMUM TIME

2 (| couLb HAVE BEEN?

3 A ABSOLUTE MAXIMUM 1'D SAY BETWEEN A HALF HOUR
4 || AND 45 MINUTES.

5 Q AND IF YOU HAD TO HARROW IT DOWN EVEN FURTHEF
6 || WHAT WOULD BE A SMALLER MINIMUM AND MAXTMUM TIME THAT YOU MIGHT

71| CEASE-UPON AT THIS TIME?

8 A 20 TO 30 MINUTES, BECAUSE 1T WOULD TAKE A

9 [} SUBSTANTIAL AMOUNT OF TIME FOR THEM, WITHIN REASON, TO WRITE uP
10 || HIS REFUND UPSTAIRS, FOR HIM TO WALK THROUGH THE STORE, AND TO

11 || WAIT ONE PERSOMN IN LINE WHILE HE RECEIVED THE CASH, AND THEN THE
12{| TIME ALLOWED FOR THE ALTERCATION, WHICH THE ALTERCATION ITSELF

13 || PROBABLY DIDN'T LAST LOMGER THAN FIVE TO TEN MINUTES AT MOST,

1 Q WHAT DO YOU MEAN WHEN YOU SAY THE ALTERCA-
15 TroN?

18 A FROM THE TIME 1 APPROACHED THE INDIVIDUAL

17 || AND IDENTIFIED MYSELF, AND 1'D SAY MAXIMUM BETWEEN FIVE AND TEN
18 || MINUTES AFTER THAT POINT THERE,

19 Q AND OF THAT FIVE OR TEN MINUTES DURING THE
20-H -ALTERGATION, —WHAT PART-OF-THAT - TIME -DO-YQU THINK YOU WERE PAYING
21 [{ ATTENTION TO THE DEFENDANT'S FACE?

22 A THE MOST ATTENTION 1 PAID TO THE DEFENDANT'S
23 {| FACE WAS AFTER THE WEAPON WAS PULLED AND 1 ASCERTAINED THAT IT

24 || wAS REAL AND LOADED, THEN I CONCENTRATED ON THAT PART OF 1T 1

25 {| GUESS WITH ANOTHER PART OF MY MIND OR SOMETHING INTO MEMORIZING
26 [| 1T AS WELL AS WATCHING HIM, i

2 ) AND YOU INDICATED EARLIER ON CROSS-EXAMINA-
28 || TION THAT HYPOTHETICALLY !F YOU HAD BEEMN -~ IF THE WHOLE THING

22 || HAD TAKEN TEN MINUTES YOU SPENT MAYBE TWO MINUTES OF THAT TEN

30 || MINUTES WATCHING THE DEFENDANT'S FACE, GIVEN THE 20 TO 30 MINUTES
31 || THAT WE'RE NOW TALKING ABOUT, HOW MUCH OF THAT TIME DO YOU THINK
32

YOU WOULD HAVE SPENT LOOKING AT THE DEFENDANT®S FACE?

~304-

AA000196



1193134 -PIBROKS

10
11
12
13

14

16
17
18

19

A WELL, DURING THE TIME I WAS WATCHING THE
DEFENDANT IM THE STORE WHEN THE -- THE INCIDENT WAS OCCURRING
PRIOR TO MY STOPPING HIM, YOU LOOK AT SOMEONE'S FACE OFF AND OHW
DURING THE TIME WHILE IT'S GOINE ON SO YOU CAN SEE WHERE THEY'RE
GOING TO LOOK AT, WHERE THEY'RE GOING TO GO, IF THEY'VE GOT SOME -
BODY WORKING WITH THEM, THAT KIND OF THING. 50 YOU LOOK AT IT
OFF AND-ON AS YOU ARE LOOKING ATrTHE PERSON UP AND DOWN AND THE
MERCHANDISE IN HIS HAND.
. AND.THEN AFTER IT OCCURRED IN THE OFFICE
THE INCIDENT WITH HIM PULLING THE GUN, FROM THAT POINT UNTIL THE
TIME HE LEFT IT PROBABLY WASN'T MORE THAN THO; THREE MINUTES,
HE DIDN'T WASTE ANY TIME LEAVING.
Q EARLIER YOU INDICATED THAT THE DEFENDANT,
SITTING OVER AT THE OTHER TABLE, WAS THE INDIVIDUAL WHO DID ALL
THESE THINGS TO YOU., HNOW, WE'RE NOT TALKING ASOUT THE PHOTO-
GRAFPHIC lDENTIFiCATION ANYMORE, BUT THE IDENTIFICATION HERE 1IN
COURT. WHAT 15 THE BASIS TODAY OF THAT IDENTIFICATION?
. A BASICALLY THE EYES, THE WAY HE HOLDS HIS

MOUTH, THE SHAPE OF HIS NOSE. HE LOOKS LIKE HE'S PUT A LITTLE

21
22

24
25

27
28
29
30
k3|
32

WEIGHT ON
o o

WETGHT ON. HIS-FACE- LOOKS HEAVIER THAN 1T DID THEN, AT LEAST TQ |

MY MEMORY .

Q _ ARE YOU ABLE TO SEE HIM ALL RIGHT AS YOU SIT
THERE NOW? |

A YES, SIR. YES. _

Q WOULD YOU LOOK AT STATE'S PROPOSED EXHIBIT

26E, 1 BELIEVE 1T I5 PICTURE NUMBER }IVE, THAT'S THE PICTURE YOU
IDENTIFIED AS BEING THE DEFENDANT,

A YES, SIR.

Q AHD THE COLOR OF THE SHIRT THAT HE HAS THERE
IS A YELLOWISH ORANGE?

A YES, SIR.

Q WAS HE WEARING THAT SHIRT ON MARCH THE 26TH,
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1 19807

2 A THAT I DON'T RECALL BECAUSE 1 -- I WAS MORE
3| CAUGHT BY THE UACKET HE WAS WEARING. I DO NOT RECALL AT ALL WHAT
4 || COLOR SHIRT HE WAS WEARING,

5 Q IS THE YELLOWISH-ORANGE SHIRT IN STATE'S

6 || PROPOSED EXHIBIT 26E, WAS IT AT THE TIME OF THE PHOTOGRAPHIC LIMEr
7|| uP ANY PART OF THE BASIS OF YOUR IDENTIFICATION AT THAT TIME?

8 . A . MO, SIR. -

9 Qi 15 IT .ANY PART OF THE BASIS OF YOUR 1DENTI-
10 || FICATION OF THE DEFENDANT TODAY IN COURT?

11 A NO, SIR.

12 MR, SEATON: THANK YOU. I HAVE NOTHING FURTHER,
13 THE COURT: ANY FURTHER QUESTIONS, COUNSEL?

14 MR. COOPER: YES, SIR.

15

16 RECROSS EXAMINATION -

17

18 || BY MR, CODPER:

19

20 Q MR. KINSEY?

21 A YES, SIR,

22 Q WHEN TH1S MAN ToOK THE SANDER OUT OF THE EOX
23 || AND WENT TO THE COUNTER, YOU WERE STANDING BEHIND HIM; IS THAT

24 || correECT?

25 A BEHIND AND AT AN ANGLE TO HIM,

26 Q ALL RIGHT,

k1] YOU CERTATNLY DIDN'T HAVE A FRONTAL VIEW
28 || OF THIS INDIVIDUAL, DID YOU?

29 A ND, SIR.

30 Q YOU WEREN'T LOOKING AT HIS FACE STRAIGHT ON,
31 || WERE YOU?

a2 A NOT AT THAT POINT, NO.
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19

11

12

13

|

16
17
i8

19

qQ AS HE WALKED FROM THAT AREA AND WENT DOWN

TQ WHEREVER YOU GET THE REFUND YOU WERE BEHIND HIM, WEREN'T YOQU?

A YES, SIR.

Q YOU WERE LOOKING AT HIM FROM BEHIND?
A YES, SIR.

Q AS HE --

A EITHER FROM BEHIND OR FROM THE SIDE.
Q 0.K.

AS ME'S STANDING IN LINE WAITING TO GET
MIS -- GET THE REFUND, ARE YOU STILL BEHIND HIM AND TO THE SIDE
0F HIM?
A YES, SIR.

THE ONLY TIME I HAD THE OPPORTUNITY TO
OBSERVE HIS FACE 15 WHEN I FIRST SAW HIM AND I WAS —- AT THE
POINT 1 FIRST OBSERVED HIM IN INTERSECTION OF AISLEWAYS THERE I
WAS IN FRONT OF HIM AMD TO THE SIDE AND 1 WATCHED HIM, 'CUZ 1
WAS FOCUSED ON HIS FACE BECAUSE THAT'S WHAT GAVE ME THE IDEA TO
START WATCHING HIM BECAUSE JUST THE WAY HE WAS LODKING AROUND

CAUGHT MY ATTENTION,

21

.22

25

27

29
30
k|
32

@ ALLRIGHT. . -

A AND WHEN WE WERE DOWNSTAIRS, WHEN HE CAME
DOWN THE STAIRS AND WALKED ACROSS THE FLOOR AS WELL, 1T WAS
MOSTLY A PROFILE SIDE OF IT AS WELL AS THE FRONTAL THAT I HAD
SEEN UPSTAIRS UNTIL WE GOT IN THE OFFICE. ‘

MR. COOPER: I HAVE NO FURTHER QUESTIONS, YOUR
HONOR , '

MR. SEATON: NOTHIMG BY THE STATE, YOUR HOMOR.

THE COURT: YOU'RE EXCUSED.

MR. SEATON: OH, YOUR HONOR, MAY WE RESERVE THE
RIGHT TO RECALL MR. KINSEY?

THE COURT: YOU MAY.
MR. SEATON: THANK YOQU.
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{WHEREUPON, THE WITNESS WAS

(WHEREUPON, SIDE BAR CONFERENCE

WAS HELD AT THE BENCH; NOT

THE COURT: LADIES AND GENTLEMEN, WE WILL TAKE A

[Py ]
2 ® @
o
T
o
3
[+ %
1
—a
m
[T ]
oo 1
[on
[y
h 2 EXCUSED.)
3 THE COURT: COUNSEL, APPROACH THE BENCH,
4
5
& REPORTED, )
7
8 1| BRIEF RECESS OF TEN MINUTES.
9 DURING ‘THIS RECESS YOU ARE
10 ADMONISHED NOT TQ CONVERSE AMONG
2 YOURSELVES OR WITH ANYONE ELSE ON
12 ANY SUBJECT CONNECTED WITH THIS
13 TRIAL, OR READ, WATCH OR LISTEN
1 TO ANY REPORT OF OR COMMENTARY
15 ON THIS TRIAL WITH ANY PERSON
16 CONNECTED WITH THIS TRIAL BY ANY
1 MEDIUM OF INFORMATION, INCLUDING
18 WITHOUT LIMITATION, NEWSPAPER,
19 TELEVISION OR RADIO OR FORM OR
ke EXPRESS ANY OPINION ON ANY
A SUBJECT CONNECTED WITH THIS
22 TRIAL UNTIL THE CASE 1S FINALLY
= SUBMITTED TO YOU.
24
25
26
27
28
29
30

31

32

WE'LL BE IN RECESS FOR TEN MINUTES.
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LAS VEGAS, NEVADA, TUESDAY, APRIL 12, 1883, AT &4:30 P.K,

2 oo R R R R M
3 (WHEREUPON, FROM 4:00 P.M.
4 UNTIL 4:30 P.M,, A RECESS
5 HAD TN THE PROCEEDINGS, AT THE
6 . CONCLUSION OF WHICH THE
7 ’ -FOLLOWING WAS HAD:)
8
9 THE COURT: COUNSEL STIPULATE TO THE PRESENCE
10 || THE JURY?
11 MR. HARMON: THE STATE DOES, YOUR HOMOR,
12 MR. COOPER: YES, YOUR HONOR,
13 THE COURT: CALL YOUR HEXT WITHESS, SIR,
it MR. HARMON: TOM MAJOR,
15 THE COURT: COME FORWARD, SIR.
16 THE CLERK: RAISE YOUR RIGHT HAND.
17
1811 sHEREUPON,
1% TOM MAJOR,
20 1| CALLED AS A WITNESS HEREIN BY THE PLAINTIFF wAS FIRST DULY SWORN,|
21 i EXAMINED AND TESTIFIED AS FOLLOWS:
22
23 THE CLERK: - YOU MAY BE SEATED.
2 THE COURT: PROCEED,
25 MR. HARMON: THANK YOU, YOUR HONOR.
26
v DIRECT EXAMINATION
28
29 [i BY MR. HARMON:
a0
3 Q WILL YOU STATE YOUR NAME, PLEASE.
32 A TOM MAJOR.
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o 14 Q SPELL YOUR LAST NAME.

o 2 A M-A-J=0-R.
3 Q MR, MAJOR, DO YOU LIVE IN LAS VEGAS, NEYADA?
4 A YES.
5 qQ WHERE ARE YOU EMPLOYED?
6 A AT THE SEARS STORE AT THE BOULEVARD MALL.
7 qQ IS THAT THE SEARS STORE LOCATED AT 3450
8|} SOUTH MARYLAND PARKWAY?
9 A YES, IT IS.
10 Q THAT 15 IN CLARK COUNTY, STATE OF NEVADA?
u A YES.
il Q WHAT ARE THE NATURE OF YOUR DUTIES AT THE
13 || SEARS STORE AT THAT LOCATIOM?
U A ['M THE MERCHANDISING MANAGER IN THE STORE,
15| AND JuST BASICALLY IN CHARGE -- RESPONSIBLE FOR SALES AND MER-
16 {| CHANDISING THE STORE IM GENERAL.
17 Q HOW LDNG HAVE YOU BEEN THE MERCHANDISING
18§ MANAGER 1N THE STORE?
19 A IT WILL BE FIVE YEARS IN THE LAS VEGAS STORE
0 ON JUNE T9TH,  — ~
21 Q WERE YOU S0 EMPLOYED ON MARCH THE 26TH, 1950F
22 A YES, SIR.
2 Q DID YOU HAVE OCCASION TQ BE PRESENT WHEN AN
24 || INCIDENT OCCURRED INYOLVING A BLACK MALE ADULT AND YOUR SECURITY
25 || OFFICER KEITH KINSEY?
%6 A YES, 1 WAS.
a q WILL YOU EXPLAIN ABOUT WHAT TIME THAT WAS?
28 A THAT OCCURRED JUST SHORTLY AFTER NOON ON
29 }| THAT MARCH 26TH.
30 Q OF 19807
a YES.
a2

Q WILL YOU EXPLAIN HOW YOU HAPPENECD TO BECOME
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10
11
12
13
14
i5
16
17
18

19

20
21
22

25

27

29

30

3l
az

INYOLVED IN WHAT OCCURRED?

A WHAT HAPPENED WAS THE FIRST INDICATION 1
KNEW THAT I wWAS NEEDED IN THE CUSTOMER CONVENIENCE AREA WAS THE
PBX OPERATOR MADE A PAGE OVER QUR LOUDSPEAKING SYSTEM JUST IN A
CODE THAT WOULD SAY THAT A PARTICULAR SECURITY PERSON WOULD NEED
ASSISTANCE, AND SHE HEHTIONED TO THE CUSTOMER CONYEMWIEWCE AREA,

WE USE THAT PAGING SYSTEM FOR OTHER

THINGS ALSO, SUCH AS JF == JQST FOR CHECK APPROVALS OR TO MAKE
MERCHANDISE ADJUSTMENTS OR WHATEVER. BUT THIS WAS A PARTICULAR
PAGE ASKING FOR SECURTTY ASSISTANCE.

G DID IT IDENTIFY THE LOCATION?

A T WAS ON THE LOWER LEVEL OF THE STORE I&
THE CUSTOMER SERVICE AREA, WHICH ALS50 OUR CASHIER'S CASE WAS

LOCATED IM THAT AREA ALSO.

Q DID YOU RESPOND TO THAT LOCATIOHW?
A YES, 1 DID.
Q WHEN YOU SAID THIS WAS JUST AFTER NOON, WERE

¥YOJ REFERRING TO 12:00 O'CLOCK NOON?

A YES.

qQ WHAT HAPPENED WHEN YOU RESPONDED TO THE
CUSTOMER SERVICE AREA NEAR THE CASHIER'S CAGE?
A 1 WAS LOOXING FOR A -- ONE OF OUR SECURITY
PECPLE, AND WHEN [ CAME DOWN TO THE LOWER LEVEL 1 SAW KEITH
KINSEY WAS TALKING TO A GENTLEMAN DOWN THERE AND 1 DIDN'T KNOW
WHAT THE PROBLEM WAS AT ALL. 1 DIDN'T KNOW WHETHER IT WAS A
CUSTOMER COMPLAINT OR WHAT 1T MIGHT BE OR A SHOPLIFTING APPRE-
HENSTION OR WHAT 1T COULD HAVE BEEN.
Q WHAT HAPPENED?
A SC 1 JUST APPRDACHED ~=- WELL, I JuST APPROACA
ED KEITH AND --~
KE1TH KINSEY?
YES.
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- 1 AND I GOT THE INDICATION THERE THAT HE
2§| wAS TRYING TO MAKE AN APPREHENSION AT THAT POINT.
3 Q WAS HE ABLE TO MAKE AN APPREHENSION?
4 A WELL, YES, HE WAS. HE TOLD THE GENTLEMAN
51| THAT HE WANTED To QUESTION HIM ABOUT THE SHOPLIFTING SITUATION
6|l AND wouLD HE PLEASE ESCORT HIM BACK TO THE SECURITY OFFICE. AND
7 THAT 'S . WHAT WE 'RE TRYING TO. Do; IS TO WUST GET THE GENTLEMAI TO
8{l co T0 THE SECURITY OFFICE 50 ‘THAT WE COULD GO AHEAD AND FILE THE
91| coMPLAINT,
0 Q WHEN YOU SAY "WE™ ARE YOU REFERRING TO YOUR-
11 1| seLF AND KEITH KINSEY?
12 A YES.
13 NORMALLY HE WOULD -- HE WOULD HANDLE
M || THAT MY HIMSELF, BUT IN THAT PARTICULAR S1TUATION APPARENTLY THE
15| PERSON WAS NOT GOING TO GO VOLUNTARILY OR WHATEVER AND HE FELT
16 || THAT THERE MIGHT BE NEED FOR SOME KIND OF BACKUP OR ASSISTANCE,
1 Q DID YOU SUCCEED IN GETTING THE TNDIVIDUAL
1Bl HO WAS TO BE APPREHENDED INTO THE SECURITY OFFICE AREA?
18 A YES, WE DID.
0 Q WILL YOU GIVE A PHYSICAL DESCRIPTION OF THE
21 || INDIVIDUAL WHO WAS TO BE APPREHENDED BY OFFICER KINSEY?
2 A IT WAS A BLACK MALE. 1 WOULD ESTIMATE THE
23 1| HEIGHT OF ABOUT FIVE FOOT TEN;- AND THE WEIGHT WAS OF A STOCKY-
24} ATHLETIC BUILD, 1 WAS GUESSING 175 POUNDS. )
25 Q DO YOU RECALL HOW THAT PERSON WAS ORESSED?
% A TO MY RECOLLECTION THE MAN HAD ON A BASEBALL
2711 cAP, IT WAS BLUE IN COLOR AND A LEATHER JACKET. AND THEN THE
2 || ONLY OTHER THING 1 RECALL | BELIEVE HE HAD SOME KIND OF ATHLETIC
2% i FOOTWEAR, LIKE JOGGING SHOES.
30 Q ATHLETIC FOOTWEAR LIKE JOGGING SHOES.
3 A JOGGING SHOES OR TENNIS SHOES OR SOMETHING
3z

OF THAT NATURE. 1 DON'T RECALL THEM AS BEING A LEATHER DRESS SHOE
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i 111 OR ANYTHING LIKE THAT. IT WAS MORE OF A CASUAL.

w
2 Q IT COULD HAVE BEEN TENNIS SHOES?
3 A IT COULD HAYE BEEN.
4 Q YoU SAID HE WAS WEARING SOME TYPE OF LEATHER
5l JACKET?
8 A YES.
7 Q DO YOU REMEMBER THE COLOR?
a A 1 REMEMBER IT AS NOT BEING NOT DARK BROWN
o[l BUT MORE OF A GOLDISH BROWN IN COLOR. '
10 Q MR. MAJOR, WHAT HAPPENED WHEN YOU AND MR,
11 if XINSEY GOT THIS SUBJECT INTO THE SECURITY OFFICE AREA?
12 A WELL, IN NORMAL PROCEDURE WHAT KEITH WAS
13]] TRYING TO DO -~ 1 WAS -- 1 WAS JUST THERE. EVEN THOUGH 1'M THE
14 || MERCHANDISING MANAGER OF THE STORE, I WAS NOT AWARE OF WHAT
15|| EXACTLY KEITH WAS GOING TO DO, BUT NORMALLY WHAT WE WOULD DO
16 WOQULD BE TQO --

117 Q SIR, JUST EXPLAIN IF YOU WOULD, WHAT DCCURRE

18 || WHAT DID YOU SEE HAPPEN?
19 A KEITH ASKED THE SHOPLIFTING SUSPECT TO TURN
on ]| AROUND AND FACE THE WALL SO THAT HE MIGHT SEARCH THE INDIVIDUAL,
21 Q WAS HE ABLE TO SEARCH THE INDIVIDUAL?
22 A KO.
23 Q WHAT HAPPENED THEM?
2 A WELL, AT THAT POINT THE SUSPECT WAS -- WAS
25!| TALKING IN A RATHER HIGH-PITCHED EXCITED VOICE AND WAS SAYING,
28 (| NO, HE DIDN'T WANT ANYBODY TQO TOUCH HIM BECAUSE HE WAS GOING TO
27} BE BEATEN UP OR HIT. HE WAS CONCERNED THAT SOMEONE WAS GOING TO
28 [{ HIT HiIM,
29 Q DID HE SAY WHO HE WAS CONCERNED ABOUT HITTIN
30 || HImM?
AN A HE WAS CONCERNED -~ HE WAS CONCERNED THAT
32 || KEITH WAS GOING TO.
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1 Q KEITH KINSEY?
2 A YES.
3 qQ 50 WHAT HAPPENED?
4 A WELL, IT WAS AT THAT POINT WHEN -- WHEN
5| KEITH MOVED IN TO -- TO TRY TO CONDUCT THE SEARCH THAT THE
8|l SUSPECT JUMPED UP ON A ROW OF CHAIRS THAT WERE IN THE ROOM AND
7 || QUICKLY PULLED A GUN OUT OF THE BACK OF HIS -~ BEHIND HIS JACKET
8|| AND ORDERED THOSE OF uUS IN THE ROOM TO GET DOWN ON THE FLOOR
91| FAcE DOWN,
1o Q DID YOU ACTUALLY SEE THE GUN?
11 A YES, 1 DID.
12 Q WHAT WAS THE MAN DOING WITH THE GUN?
13 A ME WAS POINTING AT THE THREE OF US IN THE
141 nooM AND JUST INDICATING TO US TO GET DOWN ON THE FLOOR.
5 Q WAS THERE A THIRD PERSON WHO AT SOME POINT
61l JOINED YOURSELF, KEITH KINSEY, AND THE SUBJECT IN QUESTION?
17 A YES, THERE WAS.
18 Q DO YOU KNOW THAT PERSON?
19 A 1 -- YES. HE WAS AN EMPLOYEE AT THE STORE
20} AND HASN'T WORKED AT THE STORE FOR ABOUT THREE YEARS NOW, BUT
21 1 BELIEVE HIS NAME 1S SCHIEFEISTEIN.
2 Q WOULD THAT BE 5-C=H-1-E-F-E-1-§-T=E-1-N?
= A YES.
u Q DO YOU KNOW ANYTHING ABOUT THE WHEREABOUTS
25| OF MR. SCHIEFEISTEIN AT THIS TIME?
% A 1| DO NOT KNOW. 1 BELIEVE HE WAS IN THE
2T |{ MILITARY. HE, TO THE BEST OF MY KNOWLEDGE, WAS IN THE ATR FORCE
% |l AND WAS WORKING AT SEARS PART-TIME, AND 1 BELIEVE HE WAS STATIONY
21| Ep AT THIS TIME ELSEWHERE.
30 Q IN ANY EVENT, HE'S NOT BEEN EMPLOYED BY THE
M| SeARs STORE FOR AT LEAST THREE YEARS; 1S THAT CORRECT?
32

A THAT'S TRUE.
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Q MR, MAJOR, IF YOU SAW THE SUBJECT AGAIN WHQ

2}l JUMPED UP ONTO THE CHAIR AND PULLED A GUN AND DIRECTED YQURSELF,
3i| KEITH KINSEY AND MR. SCHIEFEISTEIN TO GET ON THE FLOOR, WOULD YOU
4 || RECOGNIZE HIM? -

5 A YES.

8 Q LOOK AROUND THE COURTROOM AND STATE WHETHER
71 you SEE THAT INDIVIDUAL 1IN COURT TODAY. -

8 o A~  YES. 1 SEE THE MAN -- THE BLACK-MAN SITTING
ofl To MY”§£GHT AT THE END OF THE TABLE.

10 e} HOW IS HE DRESSED AT THIS TIME?

11 A APPEARS TO HAVE ON A BLUE JACKET OF SOME

125 KIWD.

13 MR. HARMON: YOUR HONOR, MAY THE RECORD SHOW THE
14|} WITNESS HAS IDENTIFIED THE DEFENDANT SAMUEL HOWARD.

15 THE COURT: THE RECORD MAY SO SHOW.

16 MR. HARMON: THANK YOU.

17

18 |} BY MR. HARMON:

19

20 q MR, MAJOR, WHAT 15 [T THAT CAUSES YOU TO ~
21 || IDENTIFY DEFENDANT HOWARD AS THE PERSON WHO PULLED THE GUN AND

22 || ORDERED YOURSELF AND MR. KINSEY AND MR. SCHIEFEISTEIN.TO GET ONTO
23 || THE FLOOR? “_

2% A WELL, IT'S JUST THE -~ THE APPEARANCE. !

25 || THINK HE HAS DISTINCTIVE FEATURES. 1 JUST RECOGNIZE THE FACIAL
26 || STRUCTURE AND THE COMPLEXION,

27 Q DID YOU GET A GOOD LOOK --

28 A AND THE EYES.

23 Q CCONTINUING) -- AT DEFENDANT HOWARD ON

30 || MARCH 26TH, 19802

31 A ° YES, I pID.

32 Q WHAT WERE THE LIGHTING CONDITIQONS TH THE
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- 1|| SECURITY OFFICE AREA?

[\
2 A THE LIGHTING WAS BRIGHT.
3 Q WAS THE DEFENDANT MAKING ANY EFFORTS TO CON-
4| CEAL HIS FACIAL APPEARANCE OR FACIAL STRUCTURE?
5 A NO.
8 HOW CLOSE DiD YOU GET TO HIM?
7 A OH, 1 WAS WITHIN A FOOT. 1'D SAY A FOOT AND
8 || A HALF PROBABLY.
8 Q WITHIN A FOOT OR A FOOT AND A HALF?
10 A YES.
1 Q WHAT HAPPENED AFTER THE DEFENDANT JUMPED uP
12|l oN THE CHAIR AND AT GUN POINT, ORDERED THE THREE OF YOU ONTQ THE
13 || pLOOR?
1 A AT THAT TIME THE WORDS -- THE ONLY WORDS THA]
5| | sPOKE, AND OBYIOUSLY I WAS VERY SURPRISED THAT HE HAD A GUN,
16 |1 AND 1 JUST INDICATED TO HIM THAT WE WERE NO LONGER INTERESTED IN
17 || MAKING AMY KIND OF AN ARREST, AND WE CERTAINLY WEREN'T GOING TO
18 (| mAKE AMY ATTEMPT TO STOP HIM IF HE WANTED TO EXIT -- EXIT THE
19| SECURITY ROOM AND LEAVE -- LEAVE THE STORE,
'y AT THAT POINT, KEITH KINSEY WAS LAYING
21 || RIGHT IN FRONT OF HIM AND --
2 Q RIGHT IN FRONT OF WHOM?
3 A OF ~- OF THE MAN -- THE GENTLEMAN SITTING
24 || OVER HERE AT THE TABLE CINDICATING).
25 Q ‘OF THE DEFENDANT?
% A THE DEFENDANT, YES.
2z AND KEITH WAS LAYING FACE DOWN AND THE
23 1 DEFENDANT REACHED DOWN AND PULLED OUT THE REMOTE RADIC THAT KEITH
291! HAD E1THER IN HLS BACK POCKET OR ATTACHED TQ HIs BELT AND TOOK
30| tHaT.
A Q ARE YOU TALKING ABQUT A TWO-WAY RADID THAT
32

WAS USED BY SECURITY PERSONNEL?
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10
11
12
13

14

18
17
18

19

A YES., IT'S USED TO COMMUWICATE WiTH OTHER
SECURITY PERSONNEL IN THE STORE.
AND HE TOOK THAT AND ALSO SOME KIND OF

A LEATHER WALLET-TYPE THING QUT OF KEITH'S POCKET.

Q DID YOU SEE THIS HAPPEN?
A YES, 1 DID.
) Q DID THE DEFENDANT MR. HOWARD STILL HAVE THE

GUN OUT WHEN HE REMOVED THE WALLET?
A OH, YES.

AND ALSO THE TWO-WAY RADIO FROM THE PERSON -

A YES.

Q (CONTINUING) -~ OF KEITH KINSEY?

A YES.

Q DID YOU KNOW WHAT WAS INSIDE THE WALLET THAT

WAS REMOVED FROM THE PERSON OF MR. KINSEY?

A 1 DID NOT KNOW AT THAT TIME, NO.
Q WHAT COLOR WAS IT?
A I -- ¥ COULDN'T ANSWER THAT, DARK BROWN IN

COLOR, SOME KIND OF A -~ I DIDN'T GET A GOOD LOOK AT THE -- AT

21
22

1|

25

27

29

30

31

- HONOR .

THE WALLET. e e e e

Q WHAT HAPPENED AFTER THE DEFENDANT REMOVED
THESE 1TEMS FROM THE PERSON OF KEITH KINSEY?

A 1 CAN'T REMEMBER ANY WORDS BEING SPOKEN,
BUT HE -- HE DID TURN AROCUND AND EXIT THROUGH THE DOOR AND
APPARENTLY OUT OF THE STORE. ' -

q DID YOU PERSONALLY GIVE THE DEFENDANT, MR.
HOWARD, PERMISSTON TO REMOVE FROM THE SEARS STORE PROPERTIES
BELONGING TO SEARS ROEBUCK AND COMPANY?

A NO.

MR. HARMON: COURT'S INDULGENCE, PLEASE.

THAT CONCLUDES THE DIRECT EXAMINATION, YQUR
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THE COURT: CROSS,

2 MR. FRANZEN: YES, YOUR HONOR.

3

4 CROSS EXAMINATION

5

8 || BY MR. FRANZEN:

7

8 Q WHAT WAS THE DATE THAT THIS HAPPENED, SIR?
9 A 1 BELIEVE IT WAS MARCH 26TH, 1980.° IT WAS
10 || A WEDNESDAY.

11 Q AND HOW LONG AGO WAS THAT?

12 A THREE YEARS AGO.

13 Q - IN THE INTERVENING THREE YEARS, HAVE YOU

14| EVER HAD OCCASION TO SEE ANY PHOTOGRAPHS OR BE ASKED TO IDENTIFY
15|| ANYONE THROUGH PHOTOGRAPHS?

16 A NO, 1 HAVE NOT.

17 Q SO 1T'S BEEN THREE YEARS SINCE YOU'VE LAST
18 || SEZN THE MAN IN YOUR STORE THAT 15 SUPPOSED TO HAVE DONE THIS?
19 A THAT'S TRUE.

20 1 YOU HAVE SEEN NO PHOTOGRAPHIC REPRESENTATIONI - —
21 || E1THER?

22 A NO.

23 Q WERE YOU SUBPOENAED TO COME HERE TO COURT,
24 || sir2

25 A YES, I WAS.

26 Q DID YOU KNOW WHAT YOU WERE COMING HERE TO DO|
27 || To TESTIFY?

28 A YES.

29 ) DID YOU KNOW THAT YOU WERE COMING HERE TO
30 || TESTIFY To SEE IF YOU COULD POSSIBLY IDENTIFY THE MAN WHO HAD

k)| DOMNE THIS?

32 A 1 == ISN'T -- WASN'T AWARE THAT I WAS GOIMG
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Ej 1| TO BE ASKED TO POSITIVELY IDENTIFY ANYONE,

(W
2 Q HAVE YOU EVER TESTIFIED BEFORE, STR?
3 A 10, 1 HAVEN'T.
4 Q HAVE YOU EVER BEEN IN A COURTROOM?
3 A NO.
6 Q DO YOU KNOW -- [S THERE ANYONE ELSE SITTING
7] IN FRONT OF YOU THAT YOU WOULD CONSIDER A BLACK MALE ADULT?
8 A YES.
9 Q WHO WOULD THAT BE, SIR?
10 A THE GENTLEMAN IN THE MIDOLE AT THE TABLE.
11 Q SO THERE WOULD BE TWO PEQPLE TH THIS COURT-
12 || =poM SEATED IN FRONT OF YOU THAT YOU WOULD CONSIDER TO BE BLACK
13 || MALE ADULTS?
14 A YES,
15 Q THE POLICE NEVER SHOWED YOU A PHOTO DQISPLAY
16 ]| 0f NUMERQUS BLACK MALES TO SEE IF YOU COULD PICK OME OQUT AT AN
17 [} UNSUGGESTED DISPLAY?
18 A NO.
19 Q DID THEY EVER ASK YOU TO GO TO THE PHYSICAL
201 CTNEUP, WHERE- YOU COULD SEE NUMEROUS BLACK MALES—OF—SHMIEAR ———
21 || PHYSICAL BUILDS, FACIAL STRUCTURE AND RACE, TO SEE IF YOU COULD
22 11 IDENTIFY THAT PERSON IN SUCH A NON-SUGGESTIVE MANNER?
23 A NO. I WASN'T ASKED THAT.
24 Q NOW, YOU SAY THAT THE GENTLEMAH OR THE MAN
25 || wHO PULLED THE GUN SPOKE IWM A HIGH PITCH VOICE. DID THI5S VOICE
26 [| HAVE AN ACCENT?
2 A I DON'T RECALL AN ACCENT.
28 Q IT DIDN'T HAVE A SOUTHERN ACCENT?
29 A (NO AUDIBLE RESPONSE.)
30 Q DID IT HAVE A NEW YORK =~~ YOU WILL AAVE TO
3 || sPEAK OUTLOUD FOR THE COURT REPORTER.
a2 A NO. [ INDICATED THAT I DIDM'T RECALL ANY

-319-

AA000211




- .
= o o
(=
%
o
s
[+8
1
T
m
[
Qo
e
;ﬂ 1/l PARTICULAR ACCENT AT ALL, REGIOMAL OR OTHERWISE.
2 Q HAVE YOU EVER SEEN THE MAN YOU'VE I1DENTIFIED
3| IN THE STORE BEFORE?
4 A MO, I HAD NOT.
5 qQ PRIOR TO COMING TO COURT, HAVE YOU DISCUSSED
6| THIS CASE WITH ANYONE?
7 A NOT RECEMTLY, "NO.
8 Q DID YOU DISCUSS IT WITH THE DISTRICT
|| ATTORNEY'S OFFICE?
10 A D1SCUSSED IT BRIEFLY ABOUT I RECALL 1T WAS
11 || EITHER NOVEMBER OR DECEMBER OF LAST YEAR. JUST -- ONLY BRIEFLY,
12{| AND THEN JUST BRIEFLY -- BRIEFLY YESTERDAY, AND THIS MORNING.
13 Q 50 THREE TIMES YOU'VE DISCUSSED YOUR TESTI-
14 MONY ?
15 A YES.
15 qQ AND YOU KNEW YOU WERE COMING TO COURT TO
17 || DESCRIBE THE EVENTS THAT OCCURRED AT THE SEARS STORE IN MARCH OF
18 19807
19 A YES.
20 - q DID YOU SPEAK WITH MR, KINSEY PRIOR TO
21 || coMING TO THE COURTRODM TODAY?
22 A YES, I DID.
23 q D1D YOU DISCUSS ANYTHING ABOUT WHAT HAPPENED
24 || IN THE SEARS STORE IN MARCH OF 19807
2% A NO, 1 DID NOT.
26 Q WHEN YOU SAY THE MAN SPOKE IN A HIGH PITCH
27 || VOICE, DO YOU MEAN A SHRILL VOICE OR A SOPRANO?
28 A WELL, IT WAS JUST == TO ME 1T JUST SOUNDED
20| LIKE THE VOICE OF A PERSOM WHO 15 EXCITED AND -- AT THAT POINT.
30 Q 0.k.
a1 DID MR. KINSEY GRAB THE MAN?
a2

A I DON'T RECALL HIM GRABBING HIM, NO.
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Nt 1 Q HE NEVER TOUCHED HIM?

w .
2 A 1 DON'T RECALL THAT, NO,
3 Q IT WOULDN'T BE -- WELL, WOULD IT TO YQUR
4 KNOWLEDGE BE NORMAL FOR MR. KINSEY TO GRAB A BLACK MAN THAT HE
5 WAS GOING TO APPREHEND?
] A YES, IT WOULD BE. IT WOULD BE MORMAL. IT'S
7|l Poss1BLE THAT HE DID GRAB HIM TO JUST ~- JUST TO MORE OR LESS
8 ESCORT THE lNDIVTDUAL TO THE SECURITY ROOM AND TO -- TO MAKE SURE
9|| THE PERSON DIDN'T TRY TO --
10 Q BUT YOU DON'T RECALL, YQU DON'T RECALL ANY
11 SPECIFIC INSTANCE; YOU'RE GOING ON WHAT WOULD NORMALLY BE DONE:
12 || WOuLD THAT BE FAIR?
13 A THAT'S TRUE.
14 I, YOU KNOW, 1 REALLY CAN'T RECALL SEE-
15 ING, AND I'M NOT SAYING THAT KEJTH == KEITH KINSEY DID NOT TOUCH
18 OR GRAB THE SUSPECT -- BUT I == I CANNOT RECALL SEEING THAT.
17 ] KNOW THAT I PERSONALLY DID HAVE AHOLD
18 OF THE SUSPECT LIGHTLY AT ONE TIME.
19 Q OH, YOU DID?
20 A DURING THE TIME =-- YES, 1 DID,
21 Q WHERE WOULD THAT HAVE BEEN?
22 A WELL, IT WAS —— IT -WAS BRIEFLY OUT IN THE
23 HALLWAY BEFORE WE GOT TO THE SECURITY ROOM,
2 AND AS | MENTIONED, THE SUSPECT WAS KIND
25 OF MOVING ARQOUND TH A EXCITED MANNER AND HIS ARMS WERE KIND OF
26 WAVING ARQUND A LITTLE BIT AND WE WERE TRYING TO == TO GET HIM TO
27 ACCOMPANY US BACK TO THE SECURITY ROOM. AND 1 DID HAVE THE
28 QOCCASION TO KIND OF GRAB HIM IN THE WRIST AREA TO ATTEMPT 7O ==
29 IN AN ATTEMPT TO LEAD HIM THAT WAY 1F I COULD WITHOUT, YOU KNOW,
b {4) FORCIBLY GRABBING HIM OR PULLING HIM WITH THE -~ WITH MUCH FORCE,
a Q NOW, YOU SAY THAT YOU RECOGNIZED THE MAN
a2

FROM HIS FACIAL FEATURES. DID YOU TELL THE POLICE, GIVING THEM A
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DESCRIPTION OF THE FACIAL FEATURES IN MARCH --

2 A YES, WE DID.

3 Q NOT WE. DID YOU, SIR?

4 A YES, 1 DID.

5 qQ DID YOU MAKE A WRITTEN STATEMENT?

6 A NOT ABOUT THE FACIAL FEATURES, BUT JUST

7|| ABOUT GENERAL APPEARANCE., ‘

8 . Q YOU GAVE NO STATEMENT TO THE POLICE OTHER

91 THAN A GENERAL APPEARANCE?

0 A UH=-HUH.

11 Q DO YOU RECALL 1F YOU TOLD THE POLICE THE

12| COLOR OF THE EYES OF THE MAN INVOLVED?

13 A 1 DON'T RECALL.

la Q DO YOU RECALL IF YOU DESCRIBED HIS HAIR?

15 A NC.

16 TO ME HE WAS WEARING A CAP AND I COULON'

17 || DETERMINE TOO MUCH ABOUT THE LENGTH OF THE HAIR OR THE ACTUAL

18} cOLOR OF THE HAIR.

18 Q DID THE HALR STICK OUT FROM UNDER THE CAP?

20 a NOT ALOT. 1T WASN'T A5 THOUGH IT WAS =~ HE

21|l HAD AN AFRO HAIRCUT OR ANYTHING OF THAT NATURE. SO IT WAS A

22 || PRETTY CLEAN CUT APPEARANCE.

2 ) 1 Q SHORT HAIR?

n A MEDIUM, 1'D SAY.

. . Q -THERE'S BEEN PRIOR TESTIMONY OF MR. KINSEY

28|l THE MAIR LENGTH WAS AN INCH TO AN INCH —- - -

7 MR. HARMON: O0.K. THAT'S ARGUMENTATIVE, COUNSEL.

2 THE COURT: IT 15, COUNSEL. SUSTAINED,

29

301 BY MR, FRANZEN:

31

32 Q WOULD 1T BE APPROPRIATE TO SAY THAT THE HAIR
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! 11| LENGTH THAT YOU SAW ALONG THE SIDE OF THE HEAD WAS AH INCH TG AN
o
21| INCH AND A HALF FROM THE SCALP?
3 A 1 CAN'T == I CAN'T UNDERSTAND WHAT YOU'RE
4[| TRYING TO SAY.
5 Q HOW FAR DID THE HAIR STICK OUT FROM THE SIDE
6 || OF THE MEAD,
7 A NORMAL .
8 Q NORMAL? WHAT'S NORMAL TO YOU, SIR? AM INCH?
9] AN INCH AND A HALF?
10 A IT WAS == AN INCH AND A HALF TO WHAT?
1 Q STICKING OUT FROM THE SIDE OF THE HEAD, SIR.
12 SEE HOW MY HAIR STICKS OUT FROM THE S5iDE
13 || OF MY SKULL, OR MR. COOPER, COUNSEL SEATED NEXT TO ME?
14 A UH-HUH,
15 Q 0.K.
16 WITH THAT IN MIND, SIR, HOW FAR COUT DID
17 || THE HAIR LENGTH STICK FROM THE MAN THAT YOU SAW IN THE SEARS
18 || SECURITY OFFICE, THE BLACK MAN.
10 A 1T DID NOT STICK OUT A NOTICEABLE AMOUNT.
20 {| THAT'S WHAT 1'M TRYING TD SAY. o
21 0.K.
4] A THE HAIR WAS ONLY VISIBLE IF YOU WERE WEARING
23 || A BASEBALL cAP,
24 qQ 0.K.
25 COMPARED TO THE WAY THE MAN'S HAIR IS
26 {| Now?
'y A UH=-HUH,
28 Q SAME ?
i A I WOULD SAY MORE OR LESS SLIGHTLY LONGER IN
30 || THE BACK NOW.
A LONGER NOW?
az

A UH=HUH.,
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I qQ NOW, YOU DON'T RECALL Hi§ EYE COLOR.

2 DO YOU RECALL IF HE HAD ANY FACIAL HAIR

31 IN MARCH OF 19807

L] A THAT WAS THAT 1T WAS NOTICEABLE. IT WAS

5 ﬁoT A HEAVY BEARD, 1 DO REMEMBER A SLIGHT BEARD IN THE CHEER

6| AREA.” -

7 ;- Q DID HE HAVE A GOATEE?

8 e A I DON'I_RECALL A GQATEE:

g ) Q YOU Ddﬁ'T RECALL. COULD HE HAVE OR YOU DOH'T

10 || RECALL OR HE DID NOT HAVE ONE?

n A IT wAS NOT DISTINGUISHABLE ENQUGH TO ME TO

12{| RECALL. '

13 YOU DON'T RECALL ONE WAY OR THE OTHER?

iT] A THAT'S TRUE.

15 Q 0.K.

16 DO YOU RECALL IF HE HAD A MOUSTACHE?

17 A 1 DON'T RECALL. I DON'T RECALL A MOUSTACHE.

18 Q HE DID NOT HAVE A MOUSTACHE THEN OR YOU DON'T

19 || kMOW 1F HE HAD A MOUSTACHE OR HE MIGHT HAVE HAD A MOUSTACHE?

20 A THE DESCRIPTION OF HI& -- OF HIS BEARD WAS

21 || THAT IT wAS NOT A FULL BEARD, AS THE GENTLEMAN'S 1S TO YOUR LEFT;

22 || BUT MORE AS THOUGH HE HADN'T SHAVED FOR, IN A CERTAIN AREA, FOR

Z || A WEEK OR 50.

24 ' Q BUT DID HE “HAVE A MOUSTACHE?

25 A T DO NOT RECALL_A MOUSTACHE.

20 Q DO NOT RECALL A MOUSTACHE. WOULD THAT MEAN

27 || HE DID NOT HAVE ONE?

2 A AS FAR AS 1°=- 1 CAN TELL YOU, THAT'S RIGHT,

L Q 0.K.

30 DID YOU SEE ANY JEWELRY ON THE MAN?

3l A NO, 1 DIDN'T.

a2 Q 8Y THE MAN, 1 MEAN THE BLACK MALE ADULT THAT
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WAS DETAINED IN THE SECURITY OFFICE,

2 A NO. 1 DON'T RECALL ANY JEWELRY.

3 Q WERE YOU IN THE SECURITY OFFICE FROM THE

4|| TIME THAT YOU ENTERED WITH HIM AND MR, KINSEY AND TO THE TIME THAT
511 THE MAN LEFT?

6 A YES.

7 Q AND DURING THAT PERIOD OF TIME YOU SAW NO

8 || JEWELRY ON THE DEFENDANT OR ON THE MAN?

9 A I CANNOT RECALL SEEING ANY JEWELRY.

10 Q WERE YOU LYING FACE DOWN, SIR, AT THE TIME
W THE MAN TOOK MR. KINSEY'S RADIO AND WALLET?

12 A NO, T WAS NOT,

1 Q HOW FAR BACK INTO THE SECURITY OFFICE WERE
4 your

15 A I WOULD SAY 1 WAS APPROXIMATELY 12 FEET FROM
16 [| WHERE KEITH KINSEY WAS LAYING ON THE FLOOR.

w Q DID YOU ULTIMATELY ALSO LIE ON THE FLOOR?
18 A YES.

19 Q HOW SOON AFTER KINSEY LAID ON THE FLOOR DID
20 il you BECOME PRONE ON THE FLOOR?

2 A IT WAS SEVERAL SECONDS LATER, WE WERE KIND
221l oF STANDING IN A MORE OR LESS OF A GROUP, AND 1T WAS REALLY NOT
1} QUITE ENOUGH ROOM FOR ALL OF US TO LAY DOWN RIGHT WHERE WE WERE.
Wl ) wAS STANDING NEXT TO THE RDW OF CHAIRS. SO T MOVED BEHIND

z WHERE KEITH WAS LAYING AND --

% Q 0.K.

& 4 CCONTINUING) -- AND LAID ON THE FLOOR.

% Q 50 LET ME SEE IF I GET THIS CORRECTLY.

2® MR. KINSEY WAS TOLD TO LIE ON THE FLOOR
30 | AND THEN WITHIN SECONWDS YOU WERE ALL SIMILARLY ON THE FLOOR PRONE
3 A NOT SIMILARLY. 1 -- 1 NEVER PUT MY HEAD

32

FACE DOWN. 1 WAS -- KEPT MY EYE ON THE SUSPECT.
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o 1 Q WERE YOU LAYING ON YOUR BACK?
™~ 2 A ! WAS LAYING ON MY SIDE.
3 Q 0.%,
4 ARE YOU STILL EMPLOYED AT SEARS, SIR?
5 A YES, 1 AM.
] Q AT THE BOULEVARD MALL?
7 A YES.
8 Q NOW, YOU SAY THAT THE MAN WAS WEARING A
9| LEATHER COAT THAT YOU DESCRIBED AS ORANGISH?
10 A NO.
1n Q TANNISH ORAMGE?
12 A NO. I SAID IT WAS MORE OF A GOLDISH BROWN.
13 Q GOLDISH BROWN?
1 A LIGHTER. IT'S IN THE BROWN FAMILY BUT MORE
15|] OF A LIGHTER COLOR.
16 Q HOW LONG OF A COAT WAS I1T? WAS IT AN
17 || E£1SENHOWER JACKET OR DOWN THE BUTTOCKS OR FULL LENGTH?
18 A IT WAS NOT FULL LENGTH, [T CAME JUST BELOW
19 || THE WAIST.
20 Cq WAS THIS JACKET BUTTONED OR DID IT HAVE A
21|} STRAP OR A ZIPPER? .
22 A I RECALL IT HAVING A ZIPPER. A ZIPPER.
23 THE COURT: APPROACH THE BENCH, COUNSEL.
% (WHEREUPON, 'SIDE BAR CONFERENCE
25 WAS HELD AT THE BENCH; MOT
26 REPORTED. )
7 _ THE COURT: LADIES AND GENTLEMEN, WE WILL TAKE OUR
28 (| EVENING RECESS. ' '
29 ..
snll .
afl ..
32
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s 1 DURING THIS RECESS YOU ARE
« 2 ADMONISHED NOT TO CONVERSE AMONG
3 YOURSELVES OR WITH ANYONE ELSE ON
4 ANY SUBJECT CONNECTED WITH THIS
5 TRIAL, OR READ, WATCH OR LISTEN
8 TO ANY REPORT OF OR COMMENTARY
! ON THIS TRIAL WITH ANY PERSON
8 CONNECTED WITH THIS TRIAL BY ANY .
9 MEDIUM OF INFORMATION, INCLUDING
1o WITHOUT LIMITATION, NEWSPAPER,
1 TELEVISION OR RADIO OR FORM OR
12 EXPRESS ANY OPINTION ON ANY
13 SUBJECT CONNECTED WITH THIS
14 TRIAL UNTIL THE CASE IS FINALLY
15 SUBMITTED TO YOU.
16 WE WILL BE IN RECESS IN THIS MATTER UNTIL
7] 9:45 TOMORROW MORNING.
18 (WHEREUPON, AT THE HOUR OF
19 5:00 P.M. THE EVENING RECESS
20 - WAS HAD,)
2
22
23
24
25
26 .
27 i
28
29
30
n
32
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LAS VEGAS, NEVADA, WEDNESDAY, APRIL 13, 1983, AT 10:20 A.M.

2 IS I A L

3 THE COURT: COUNSEL, STIPULATE TO THE PRESENCE OF
4| THE JuRY.

? MR. COOPER: YES, YOUR HONOR,

] P MR. SEATON: THE STATE 'WOULD 50 STIPULATE, YOUR

7| wonor.: : Ce "

8 e THE'Couan'-§0u MAv'PnbcEEd; COUNSEL. I BELIEVE
9|| we HAD A WITNESS ON THE STAND., 1§ THAT CORRECT? )

10 MR. HARMON: TOM MAJOR.

1 THE COURT: COME FORWARD, SIR. YOU ARE 5TILL UNDER
12 || oATH.

13 YOU MAY PROCEED,

14

15 _CROSS EXAMINATION CONTINUED

18

17| BY MR. FRANZEN:

18

19 qQ MR. MAJOR, WHERE WAS 1T THAT YOU FIRST SA¥
20 || THE MAN wHO WAS IN THE CUSTODY OF MR. KINSEY?

21 A THE FIRST TIME THAT 1 SAW HIM AS OM THE

22 || LOWER LEVEL OF THE STORE IN FRONT OF THE CASHIER CUSTOMER SERYICE
23 || COUNTER. |

2 - Q DID HE HAVE H1S BACK TO YOU? DID MR. KINSEY
25 [| WAVE HIS BACK TO YOU OR DID THE MAN HAVE HIS BACK TO YOU?

2% A KEITH KINSEY HAD MORE OF HIS BACTK TO ME.

2z Q 50 HE WAS BETWZEN YOU AND THE MAN THAT HE
221l wAS DETAINING?

2 A YES.

30 Q WHEN YOU WALKED FROM THAT AREA TO THE

3 |i SECURITY OFFICE WERE YOU BEHIND MR. KINSEY AND THE BLACK MAN OR
32 || 1N FRONT OF THEM?
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28
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a
32

‘ A IT PROBABLY CHANGED FROM TIME TO TIME ON THE

WAY FROM THE -- THAT AREA TO THE SECURITY OFFICE.

Q 50 WHEN YOU WERE —-

A PART OF THE TIME 1 WAS IN FRONT AND PART OF
THE TIME I WAS ON THE SIDE,

Q DID YOU WALK BACKWARD OR DID YOU WALX FACING
WHERE YOU WERE GOING? ' )

A | WAS WALKING TOWARD THE SECURITY OFFICE,
YOU KNOW, KEEPING MY EYE ON THE DEFENDANT JUST TO SEE WHAT MOVE-
MENT HE WAS MAKING.

Q NOW, YOU HAVE TESTIFIED THAT YOU SAW NO
JEWELRY; 15 THAT CORRECT?

A THAT'S TRUE. 1 DIDN'T SEE ANY THAT TO ME
STICKS IN MY MIND A5 FAR AS JEWELRY.

Q AND YOU'VE SEEN -- OR THE POLICE DID NOT
TAKE ANY DPPORTUNITY TQO SHOW YOU A PHOTOGRAPHIC DISPLAY AND ASK
YOU TCO IDENTIFY ANYONE FROM A NON-SUGGESTIVE DISPLAY, DID THEY?

MR. HARMON: OBJECTION, ASKED AND ANSWERED.

THE COURT: 1 BELTIEVE IT HAS BEEN COUNSEL.

MR. FRANZEM: 1 WILL GO ON TO THE NEXT QUESTION,
YOUR HONQR, I WISH TD SHOW HIM THE DISPLAY.

THE COURT: ALL RIGHT. SHOW HIM THE DISPLAY,
BY MR. FRANZENM:

Q TWENTY SI1X, PLEASE.
SIR, 1 JUST WANT TO SHOW YOU EXHIBIT 26,
AND ASK YOU IF YOU WERE SHOWN SOMETHING LIKE TH1S OR THIS 1TSELF?
A T WAS NOT =-- WAS MOT SHOWN TH15.
Q 0.K.
1 WOULD ALSO LIKE TO SHOW YOU 40A AND ASK IF

YOU HAD EVER BEEN SHOWN TH1S OR SEEN THIS?
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e 1 A 1 WAS NEVER SHOWN THAT, NO.
Ej 2 Q HAYE YOU EVER SEEN IT?
3 A NOT TO THE BEST OF MY ENOWLEDGE.
4 qQ HAVE YOU EVER SEEN ANYTHING LIKE IT?
5 A 1 HAVE SEEN BRACELETS OF THAT NATURE BEFORE,
all vEs.
? Q IN JEWELRY CASES, IS THAT WHERE YQU'YE SEEN
{ THEMZ '
9 A YES, AND PEQPLE WEARING THEM,
10 qQ WAS MR, XINSEY WEARING ONE LIKE THIS?
1 A 1 DON'T KNOW.
12 q WAS THE BLACK MAN WEARING ONE LIKE THIS?
13 A I DON'T KNOW.
14 Q IF SOMETHING CAME UP REGARDING THAT BRACELET
15|| 1T CAME UP OUT OF YOUR PRESENCE THEN BECAUSE YOU WOULD HAVE
16 || REMEMBERED IT; WOULD THAT BE CORRECT?
" A IF 1 SAW IT AND IT STUCK IN MY MIND AS
18 || BEING UNUSUAL 1T'S SOMETHING 1 PROBASLY WOULD HAVE REMEMBERED.
19 MR, COOPER: MAY I HAVE THE COURT'S INDULGENCE
20 | AGAIN, PLEASE. o
21
22 || BY MR. FRANZEN:
23
24 Q SIR, YOU HAVE PREVIQUSLY TESTIFIED THAT YOU
25 || MADE NO STATEMENT IN WRITING REGARDING THIS INCIDENT; 15 THAT
26 || CORRECT?
2 MR. HARMON: OBJECTION. I DON'T RECALL THAT
28 || TESTIMONY, YOUR HONOR.
29 MR. FRANZEN: WELL, DID YOU GIVE -- wELL, I'LL
30 || REPHRASE 1T. 1 THOUGHT HE HAD.
31
32
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2

BY MR, FRANZEN:

Q DID YOU MAKE A WRITTEN STATEMENT REGARDING
THIS INCIDENT?
YES, 1 D1D.
DID YOU SIGN IT, SIR?

YES, 1 DID,

A
Q
A
Q HAVE YOU SEEN 1T RECENTLY?
A YES, T HAVE,
Q WHEN DID YOU SEE 1T?
A 1 SAW IT YESTERDAY MORNING.
MR. FRANZEN: YOUR HONOR, MAY WE APPROACH THE
BENCH?
(WHEREUPON, SI1DE BAR CONFERENCE
WAS HELD AT THE BENCH; NOT
REPORTED.)

THE COURT: PROCEED, COUNSEL.

BY MR. FRANZEN:

Q DO YOU RECALL WHAT YOU TOLD THE POLICE INM

YOUR WRITTEN STATEMENT, SIR?

A YES, 1 DO.
Q + .WHAT DID YOU TELL THEM, SIR.
A GENERALLY WHAT I'VE TESTIFIED SO FAR AS TO

THE -- WHAT HAPPENED ROUGHLY Fnbn.lé;éﬁ TO 12:40 THAT AFTERNOON.
IT'S JUST THE —-- JUST THE SEQUENCE OF EVENTS THAT OCCURRED 15
BASICALLY WHAT I WROTE IN MY STATEMENT.

Q NOW, YDU SAY FROM 12:20 TO 12:40?

A THAT WAS THE TIME THAT WAS ON MY -- ON THE
STATEMENT THAT 1 HAD RECORDED.

Q WELL, YOU FIRST CAME INTO CONTACT WITH THE
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Gy 11l INDIVIDUAL DOWNSTAIRS AND PROCEEDED TO THE SECURITY OFFICE; IS

W
2|| THAT CORRECT?
3 A I'M SORRY. WOULD YOU =-
4 Q YOU FIRST MET THE BLACK MAN AND MR. KINSEY
5|| oownsSTAIRS, THE LOWER FLOOR; 1S THAT CORRECT?
6 A THAT'S TRUE,
7 Q AND THEN PROCEEDED TO THE SECURITY OFFICE,
8| ALSO ON THE LOWER FLOOR. '
9 A THAT'S TRUE.
10 Q HOW FAR ARE THOSE SEPARATED? WHAT IS THE
11|l DISTANCE THAT YOU WALKED?
12 A THE DISTANCE? 1 WOULD SAY IT'S PROBABLY 90
13| FEeT.
14 Q 907
15 A YES. 1 -- 1 ESTIMATE ABOUT 90 FEET.
16 Q WHEN YOU GOT INTO THE SECURITY OFFICE HOW
17|l LowG DID THAT EPISODE LAST BEFORE THE BLACK MAN LEFT?
18 Fy 1T WAS -- IT WAS NOT A LONG PERIOD OF TIME,
19 1 RECALL [T PROBABLY BEING APPROXIMATELY 1IN MY MIND 1 WOULD SAY
20 || ABOUT TEN MINUTES OR SO.
21 Q AND 1 BELIEVE YOU STATED THAT THE MAN SPOKE
22 || WITH A HIGH PITCHED VOICE AND EVIDENCED CONCERN OR FEAR OF
23 (| MR. KINSEY.
2} A WELL, AS I TRIED TO DESCRIBE 1T, 1T WAS KIND
25 || oF AN EXCITED VOICE, AS I THINK ANYONE WOULD BE IN BEING STOPPED
2 |f BY A SECURITY INDIVIDUAL; HE WAS TRYING TO DENY THE FACT THAT HE
27|l HAD TAKEN ANYTHING OR FRAUDULENTLY SIGNED ANY REFUND SLIP AND
28 || wAS -- AND THEN 1T ALSO MENTIONED, AS 1 SAID, THAT HE SAID THAT.
29 Q WELL, DID HE OR DID HE NOT SAY THAT HE WAS
30 || AFRAID THAT MR. KIMSEY WAS GOING TO BEAT HIM UP?
a A HE SAID TO ME BASICALLY WHEN HE SAW ME
32

APPROACHING 1 HAD MY --
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g 1 Q DID HE OR DIDN'T HE SAY SOMETHING LIXE THAT,
=y :
o il sIR?
3 A HE SAID SOMETHING. 1 WAS GOING TO TELL YOU
4 || APPROXIMATELY TO THE BEST OF MY KNOWLEDGE OF WHAT HE ACTUALLY DID
5 SAY.
5 HE SAID, MISTER, THIS MAN IS GOING TO
7|l BEAT ME. DON'T LET HIM HIT ME,
8 qQ 0.K. ALL RIGHT.
9 DID HE SAY THAT IN THE SECURITY OFFICE
10]| OR IN THE CORRIDOR?
11 A HE SAID THAT IN BOTH AREAS -~
12 qQ HE SAID MISTER?
13 A {CONTINUING) —- TO ME.
14 Q POLITELY TO YOU?
15 A YES.
16 Q NOW, WHEN YOU WENT INTO THE SECURITY OFFICE,
17 || DID YOU CLOSE THE DOORS?
18 A YES.
19 Q WERE YOU THE ONE THAT RELEASED THE DOORS S0
20 || THEY couLp cLOsE?
21 A 1 WAS,
22 Q WERE THEY SWINGING DOORS?
23 A NG. THEY'RE NOT SWINSING DOORS. 1T'S A
24 || NORMAL DOOR WITH A HANDLE.
25 Q ARE THEY DOUBLE DOORS?
26 A IT'S JUST A SINGLE DOOR.
27 Q WAS IT OPEN WHEN YOU ENTERED OR DID YOU HAVE
28 1| TO OPEN IT TO ENTER?
29 A DIDN'T HAVE TO UNLOCK IT, BUT JUST OFEN --
30 || oPEN THE DOORS.
3 Q 0.K.

32

JUST TURHED =--
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SO IT WAS IN A CLOQED, UNLOCKED POSITION?
THAT'S RIGHT,

AND YOU OPENED IT?

WELL --

DID SOMEBODY OPEN 1T?

» O P o P O

SOMEBODY OPENED IT, YES. I DDfo RECALL
WHETHER 1 DID.

- Q WHEN YOU ENTERED, YQU ENTERED WITH A BLACK
MALE, MR. KINSEY AND WHAT'S THE OTHER GENTLEMAN'S NAME? DO YOU

RECALL, SIR?

A SCHIEFEISTEIN,

Q SCHIEFEISTEIN?

A SCHIEFELISTEIN.

Q ALL THREE OF YQU ENTERED?

A YES.

Q 1'vE NEVER MET MR. SCHIEFEISTEIN, SIR. WHAT
DOES HE LOOK LIKE?

A HE'S A VERY YOUNG MAN. 1 WOULD SAY IN HIS

EARLY 20'S, LIGHT BUILD, NOT TOO TALL, APPROXIMATELY FIVE SEVEN,

FIVE EIGHT IN HEIGHT, I'D BE Eg;IHATING 140 POUNDS OR LESS, LIGHT
HAIR, LIGHT COMPLEXION.

Q- HOW LONG HAVE YOU KNOWN MR, SCHIEFEISTEIN?

A JUST VERY BRIEFLY. HE WORKED 1N AN AREA OF
THE STORE THAT I WAS NOT RESPONSIBLE FOR AND I DID NOT HAVE MUCH
CONTACT WITH MR, SCHIEFEISTEIN.

Q HOW DID YOU MEET HIM? DID YOU SEE HIM ONCE
A DAY? TWICE A WEEK?

A HE HORFED FART-TIME AND DID NOT WORK EVERY-
DAY AND WORKED VARIOUS HOURS WHEN HE WAS AVAILABLE TO WORK, S50

1 DIDN'T -- 1 MIGHT GO SEVERAL DAYS WITHOUT SEEING HIM AT ALL,

Q HOW LONG DID ME WORK THERE FOR SEARS?
A DID HE WORK THERE FOR SEARS?
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Q YEAH,
A T DON'T KNOW THAT INFORMATION,
Q NOW, YOU TESTFFIED ON DIRECT THAT YOU DON'T

KNOW WHERE MR, SCHIEFEISTEIN WOULD BE. HAVE YOU BEEN ASKED TO
LOOK FOR HIM? ) _ *
' ME?

A
“; Q YES. W

N -NO, 1 HAVE NOT.

LET'S SEE.

o »

SO YOU TESTIFIED THE BLACK MAN WAS WEAR-
ING ATHLETIC SHOES. DO YOU RECALL WHAT COLOR THESE ATHLETIC
SHOES WERE?
A NO, 1 DO NOT.
Q DO YOU KNOW WHAT A HIGH TOP, BASKETBALL

@
TENMIS SHOE LOOKS LIKE?

A YES, I DO.

Q DO YOU RECALL IF 1T WAS THAT KIND OF SHOE?
A 1 COULDN'T RECALL.

Q DO YOU RECALL IF IT WAS A LOW PORTER-TYPE

OF TENNIS SHOE OR JOGGING SHOE OR ATHLETIC SHOE?
A MO, 1 COULDN'T TELL YQU FOR SURE WHETHER IT
&

WAS A LOW CUT OR A HIGH TOP SHOE.

Q AND YOU DON'T RECALL THE COLOR; TS THAT

CORRECT? “. : s
A THAT'S TRUE. =«
Q DO YOU RECALL WHAT COLOR OF PANTS THE BLACK

MAN WAS WEARING?

A MO. I COULD NOT TELL YOU THE COLOR OF THE
PANTS .,
Q DO YOU RECALL IF THE MAN'S JACKET WAS OPEN
QR CLOSED?
A COULDN'T TELL YOU FOR SURE,
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1 Q DID YOU GET A LOOK AT THE SHIRT HE WAS

2|| WEARING?

3 A NO.

4 -Q SO YOU WOULDN'T KNOW WHAT COLOR SHIRT HE WAS

5)| wEARING?

¢ A NO. _

7 Q DO YOU RECALL, SIR, IF THE JACKET HAD A

8l sELT?

9 A NO, 1 DON'T.

10 Q nID IT OR --

n A NO, 1 DON'T RECALL.

12 Q IT DID NOT OR YOU DON'T RECALL?

13 A 1 DON'T RECALL.

u Q SO 1T COULD HAVE OR COULD NOT HAVE?

15 A THAT'S TRUE.

18 Q IF YOU WERE SHOWN A JACKET, WOULD YOU BE

17! aAsLe To IDENTIFY IT OR WOULD YOU BE JUST ABLE TO SAY THAT IT

8|l {0oKS LIKE A JACKET?

19 A I WOULD JUST BE ABLE TO SAY IF IT LOOKS LIKE

2 || cENERALLY SPEAKING, THAT PARTICULAR JACKET. 1 WOULD NOT BE ABLE

2Ll to IDENTIFY THE JACKET POSITIVELY.

22 Q AND SINCE YOU ARE UNABLE TO SAY THE COLOR OR

2 || THE TYPE OF SHOES THAT WERE BEING WORN, YOU WOULD NOT BE ABLE TO

241 |OENTIFY THOSE EITHER IF YOU WERE SHOWN; WOULD THAT BE CORRECT?

25 A i WOULD NOT POSITIVELY BE ABLE TO 1DENTIFY

26 )l THE SHOES IF 1 WERE SHOWN THE SHOES.

2 Q YOU SAY YOU WOULD NOT BE ABLE TO POSITIVELY

28 || IDENTIFY THEM. WHAT WOULD YOU BE ABLE TO SAY?

» A IT WAS JUST --

0 Q WOULD YOU SAY IT JUST LOOKS LIKE A PAIR OF

M1 shoes?

32 A IT WAS IN THE CANVAS SHOE FAMILY, SOMETHING
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@ 1|l OF THAT NATURE. 1 WOULD BE ABLE TO SAY THAT. BUT AS OPPOSED
& 2
FROM A LEATHER SHOE --
3 Q YOU WOULD JUST BE ABLE TO SAY IT'S A CANVAS
41t SHOE; IS THAT RIGHT?
5 A UH-HUH. THAT'S TRUE.
6 Q 0.K.
T NOW, THE BLACK MAN THAT YOU SAW IN THE
8i SEcURITY OFFICE, DID YOU.NOTICE IF HE HAD LONG SIDEBURNS? SHORT
8| siDEBURNS? OR NO SIDEBURNS?
10 A WELL, 1 THINK I'VE MENTIONED THAT BEFORE.
N[l 1 ERE WAS A GROWTH OF BEARD COMING DOWN TO HIS CHEEK AREA.
12 Q WERE THOSE SIDEBURNS OR JUST CONTINUATION
B oF THE BEARD?
u A IT WAS KIND OF INDISTINGUISHABLE WHERE THE
15| s1pEBURN ENDED AND THE GROWTH OF BEARD BEGAN, I COULDN'T TELL
81| you THE LENGTH OF HIS SIDEBURNS. THE SIDEBURNS ARE THICKER THAN
71| THE REST OF THE BEARD AT THAT POINT.
18 Q THE SIDEBURNS WERE THICKER. ABOUT HOW LONG
19|l pIp THEY COME THEM? TO THE LOW JAWLINE? THE INNER EAR? OR DO
0 | "YOU RECALL? -
A A TO THE BEST OF MY RECOLLECTION, IT WAS JUST
22
BELOW THE EAR, ABOUT SAME —-
23
Q THE EAR LOBE?
24
A THE EAR LOBE, POSSIBLY THE EAR LOBE, NOT
25
FOR SURE.
26
Q I'M NOT SURE IF I UNDERSTOOD YOU. DID YOU
27
SAY BELOW THE INNER EAR OR EAR LOBE?
28 .
A DOWN TO THE EAR LOBE AREA.
20
Q LIKE YOURS?
3
0 A POSS1BLY JUST A LITTLE LOWGER THAN WHERE
31
MIME COMES.
32 Q THAT WOULD BE BELOW THE EAR?
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1 A BELOW -- YERY LITTLE BELOW THE EAR LOBE.

2 qQ NOW, WHEN YOU WERE WITH THE BLACK HMAN AND

3| MR. KINSEY, DID YOU HEAR ANY CURSING IN THE AREA?

4 A 1 REALLY DON'T RECALL ANY PARTICULAR

5{| CuRSING.

6 Q DO YOU RECALL MR. KINSEY CURSING?

7 A NO, I DON'T.

8 Q DO YOU RECALL THE BLACK MAN CURSING?

9 A NO, 1 DON'T.

10 Q DO YOU IN YOUR MIND HAVE ANYTHIWG THAT YOU

|| wouLD CONSIDER TYPLCAL BLACK RACE TALK THAT SOMEONE OF THE BLACK

12|l RACE WOULD TYPICALLY BE SAYING OR SPEAKING, EITHER DIALECT OR

13 || ACCENT?

14 A NOTHING THAT'S —-— THAT 1 OULD CONSIDER

151} TYPICAL, NO.

16 Q 0.K.

17 WHEN YOU WERE WI1TH THE BLACK MAN ADULT

18 || AND MR. KINSEY, DID YOU HEAR ANYBODY SAY "MOTHER FUCKER"?

19 A ] DON'T RECALL.

20 Q YOU-DONLT RECALL——F'M-SORRY |15 THAT YOU

21 ]| DO NOT RECALL ANYONE SAYING THAT?

2 A } DO NOT RECALL ANYOME SAYING THAT.

23 Q 1S THAT TYPE OF LANGUAGE PART OF YOUR NORMAL

24 || VOCABULARLY, SIR, AND THE PEOPLE THAT YOU ARE ACQUAINTED WITH?

o A NO.

8 qQ WOULD THAT BE SOMETHING YOU THINK YOU'D

27|l RECALL IF 1T WAS SAID?

28 A WELL, NOT BEING ABLE TO RECALL ALL OF THE

29 (| DIALOGUE THAT WAS SPOKEN, EITHER IN THE HALLWAY OR IN THE OFFICE,

30 || THAT PARTICULAR TERM DOESN'T STRIKE ME AS POSITIVELY HAD BEEN

AN sarp.

a2 q IT'S NOT SOMETHING THAT YOU COMMONLY SAY
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1[I THOUGH?
9 A NO .
3 Q AND IT'S NOT SOMETHING THAT YOUR ACQUAINT-
4 || ANCES cOMMONLY SAY?
5 A NO.
6 Q SO 1T WOULD BE UNUSUAL?
7 A BUT 1T'S NOT SOMETHING THAT I HAYEN'T HEARD
81| BEFORE.
9 Q CORRECT.
10 A MANY TIMES IN MY LIFE,
n Q BUT 1T'S UNUSUAL TO YOUR RANGE OF ACQUAINT-
1z || ANCES; WOULD THAT BE CORRECT?
12 A "IT'S CERTAINLY UNUSUAL 1M A -- IN A NORMAL
1 || convErsaTION, YES.
15 Q DID YOU REMAIN AT THE SECURITY OFFICE AFTER
16 || THE POLICE ARRIVED OR WERE YOU THERE WHEN THEY ARRIVED?
17 A 1 WAS IM THE STORE WHEN THEY ARRIVED.
18 Q YOU WERE?
19 A I WAS ON THE -- I WAS PROBABLY -- I WAS NOT
20 || IN THE SECURITY OFFICE [ DON'T BELIEVE WHEN THEY ARRIVED.
21 Q WHEN YOU LEFT THE SECURITY OFFICE AFTER THE
22 || BLACK MAN LEFT --
23 A YES.
24 Q CCONTINUING) -- AND THEN YOU WERE NOT AT THE
25 || SECURITY OFFICE WHEN THE POL1CE ARRIVED?
2 A NOT WHEN == I DON'T BELIEVE I WAS THERE. 1
27|l DON'T RECALL. 1 KNOW 1 LEFT THE SECURITY OFFICE, WENT ABOUT MY
28 || NORMAL WORK FUNCTIONS, AMD THEN LATER WHEN THE POLICE ARRIVED I
20 || WENT BACK TO THE SECURITY OFFICE TO FILL OUT MY STATEMENT.
30 WHERE 1 WAS EXACTLY WHEN THE POLICE
3t || ARRIVED AT THE STORE 1 COULDN'T TELL YOU.
a2 Q BUT IN ANY EVENT, YOU WERE NOT AT THE
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SECURITY OFFICE WHEN THEY ARRIVED?

2 A THAT'S TRUE.

3 qQ HOW LONG HAVE YOU KNOWN MR, KINSEY?

4 A WELL, 1'VE WORKED AT THE STORE AT THE

5| BOULEVARD MALL FOR FIVE YEARS. AND 1 DON'T KNOW WHEN HE BEGAN AT
6|l SEARS, BUT I WOULD SAY APPROXIMATELY I'VE BEEN ACQUAINTED WITH

7]l HIM FOR, I GUESS FOR FOUR YEARS NOW.

8 I DON'T KNOW IF HE WAS WORKING AT THE

8] STORE, TO BE HONEST WITH YOU, WHEN 1 ARRIVED THERE OR IF HE CAME
10 || TO WORK SOMETIME LATER, T DON'T KNOW WHAT HIS SERVICE DATE WOULD
11| sE.

12 Q DOES YOUR STORE HAVE A NUMBER?

13 A YES. IT DOES,

14 qQ WHAT'S THE NUMEER?

15 A 1328 1S QUR IDENTIFYING NUMBER.

18 Q WHEN YOU SAW THE BLACK MALE ADULT DOWNSTAIRS
17 || FOR THE FIRST TIME WAS HE CARRYING ANYTHING?

18 A I DON'T RECALL HIM CARRYING ANYTHING,

19 Q DO YOU THINK THAT'S SOMETHIMG THAT YOU WOULD
2041 RECALL, CONSIDERING THIS INCIDENT?

21 A I DON'T RECALL. THAT'S ALL I CAN SAY,

22 Q WELL, WHEN YQU CAME UP TO HIM, I PRESUME,

23[| AT LEAST DURING THE uALk TO THE SECURITY OFFICE A5 YOU APPROACHED
2 || HIM, YOU WOULD SEE H1S HANDS, THE BLACK MAN'S?

2 A UH-HUH.

26 Q BUT YOU DON'T RECALL JF HE WAS CARRYING

27/l ANYTHING?

2 A NOT IN HIS HAND.

2 ) DID HE HAVE ANYTHING UNDER HIS ARM THAT YOU
30 || couLD SEE?

3 A 1 DON'T RECALL.

32 Q 0.K,
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o2 1 A HE HAD USE OF HIS HANDS. I MEAN HE WAVED
-
co 2| His HANDS FROM TIME TO TIME. SO I, YOU KNOW, 1 DIDN'T NOTICE HIS
21 HANDS. BUT =--
4 Q DID YOU EVER TELL THE POLICE YOU COULD
5(] IDENTIFY THE MAN?
6 A THAT 1 -- THAT 1 COULD fDENTIFY THE MAN?
. . P .
7 Q -~ “YEAH. - --&b S ) L
8 _ A 1.BELIEVE I'SAID I THINK I COULD IDENTIFY
9| THE MAN IF 1 SAW THE MAN AGAIN, YES,
10 Q BUT THEY NEVER ASKED YOU TO COME FORWARD
Nl Anp IDENTIFY EITHER PHOTOGRAPHS OR A PHYSICAL LINEUP?
12 MR. HARMON: OBJECTION, ASKED AWD ANSWERED.
13 THE COURT: SUSTAINED.
14 MR. FRANZEN: WELL, WAS THERE EVER ANY DISCUSSION
15{| GETWEEN YOU AND THE POLICE REGARDING YOUR VIEWING A LINEUP OR
16 || | 0pKING AT PHOTOGRAPHS?
17 A WHEN 1 CAME DOWN TO MR. HARMON'S OFFICE IN
18 || NOVEMBER THERE WAS JUST MENTION THAT THERE COULD POSSIBLY BE A
Bl Lineue.
%0 B} Q _ BUT _THAT WAS --
2 A THAT WAS NOT -- BUT THEN THE -- FROM THAT
22 (| POINT 1 DIDN'T HEAR ANYMORE ABOUT ONE.
B Q THIS WAS MR. HARMON THAT MENTIONED THAT YOU
AN MIGHT --
% A SOMEONE IN THE OFFICE. I DON'T KNOW 1F IT
% |[ wAs MR. HARMON OR ANOTHER GENTLEMAN.
27 :
Q THIS BEING THE DISTRICT ATTORNEY'S OFFICE?
2%
A YES, ON THE SEVENTH FLOOR OF THIS BUILDING.
2 Q 0.K.
30 NOW, YESTERDAY YOU STATED THAT YOU HAD
311 SEEN MR. KINSEY IN THE CORRIDOR AND SPOKEN WITH HIM. WHAT DID
32

YOU DISCUSS WITH MR. KINSEY?
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o 1 A 1 DISCUSSED?
o]
o 2
w Q YESTERDAY.
3 A YESTERDAY? 1 JUST HAD NOT SEEN MR, KINSEY
41| FOR SEVERAL MONTHS AND JUST GREETINGS AND ASKED WHAT HE HAD BEEN
5| DOING LATELY, WHERE HE WAS WORKING AND HOW HIS NEW JOB WAS -- WAS
|| GOING, AND THAT TYPE OF CONVERSATION.
7 MR. FRANZEN: YOUR ‘HONOR, THAT WOULD CONCLUDE
81l CROSS EXAMINATION UNTIL WE OBTAIN WHAT WAS TALKED ABOUT EARLIER.,
9 THE COURT: ALL RIGHT, REDIRECT IT?
10 MR. HARMON: THANK YOU, YOUR HONOR.
1
12 REDIRECT EXAMINATION
13
141 8Y MR. HARMON:
15
16 Q MR. MAJOR, YOU HAVE INDICATED THAT THE
171l DEFEMDANT, ON SEVERAL OCCASIONS, ADDRESSED YOU AND SAID, REFERRING
1811 70 MR. KINSEY, THIS MAN IS GOING TO BEAT ME, DON'T LET HIM HIT
19 ME.
% A YES,
21 Q 1S THAT CORRECT?
z A YES.
23 Q IN YOUR PRESENCE, DID KEITH KINSEY GIVE ANY
2 || INDICATION OF ATTEMPTING TO BEAT OR HIT THE DEFENDANT MR, HOWARD?
% A NO, HE DIDN'T,
% Q DID YOU SEE ANYTHING ABOUT THE BEHAVIOR OF
7
ZPM MR, KINSEY, IN HIS EFFORTS TO MAKE THIS APPREHMENSION, THAT YOU
% || CONSIDERED EXTRAORDINARY?
2 A NO.
% Q DID YOU OBSERVE MR. KINSEY DO ANYTHING THAT
a
WOULD LEND SUPPORT TO THE DEFENDANT'S STATEMENT THAT MR. KINSEY
32

WAS GOING TO BEAT OR HIT HIM?
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oo 1 A NO, 1 DID NOT.
[hen)
ol 2 FROM THE TIME THAT YOU WERE FIRST SUMMONED
o Q
3l TO THE CUSTOMER SERVICE AREA NEAR THE CASHIER'S CAGE, DO YOU
4 || REMEMBER EXACTLY WHAT THE DEFENDANT SAID WORD FOR WORD?
5 A 1 CANNOT REPEAT IT WORD FOR WORD, BUT THE
6|l FIRST WORDS DEALT WITH HIM SEEING ME APPROACHING AND SAID BASIC-
T{l ALLY == WELL, DENYING THAT HE HAD DONE ANYTHING WRONG AND THAT
8| DON'T LET THIS MAN MIT ME,
2 Q ARE YOU ABLE TO SAY DEFINITELY THAT THERE
10 || WERE NO PROFANITIES AT ANYTIME UTTERED BY THE DEFENDANT MR,
11 [I HOWARD DURING TH1S INCIDENT?
12 A 1 CAN'T DEFINITELY SAY THAT THERE WERE NONE,
13 || JUST THAT I WAS REALLY LISTENING FOR SOMETHING A LITTLE BIT MORE
14 || MEANINGFUL SD I COULD DISCOVER WHAT THE PROBLEM WAS OR WHAT THE
15 (| CONFRONTATION WAS. 1 WASN'T INTERESTED IN ANY PROFAHITY OR ANY-
16 || THING LIKE THAT, AND NOTHING -- AS T MENTIONED, 1'VE QBVIOUSLY
1711 HEARD MY SHARE OF PROFANITY AND I WAS REALLY MORE INTERESTED IN
81| LISTENING TO THE DETAILS A5 TO WHAT WAS OCCURRING THERE.
19 Q YOU SIMPLY HAVE NO RECOLLECTION OF THAT,
2|l gUT YOu CAN'T POSITIVELY RULE OUT THAT LT WAS SAID; THAT
21 || correCT?
z A I SAID --
3 MR. FRANZEN: OBJECTION, LEADING, YOUR HONOR.
u THE COURT: OVERRULED.
25 MR. FRANZEN: THANK YOU, YOUR HONOR.
2%
2711 BY MR. HARMON:
28
29 qQ MR. MAJOR, AT SOME POINT YOU HAVE TESTIFIED
30 || THAT THE DEFENDANT PRODUCED A GUN AND ORDERED YOU AND THE OTHERS
Y4 10 GET ON THE FLOOR.
32

A YES.
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Q DO YOU REMEMBER SPECIFICALLY WHAT HIS WORDS

2|l were WHEN HE GAVE YOU THAT INSTRUCTION?
3 A 1 CANNOT REPEAT SPECIFICALLY.
4 Q DO YOU RECALL IF, IN THE CHARACTER1ZATION
81| oF MR. FRANZEN, DEFENSE COUNSEL, HE DID THAT POLITELY?
8 A NO, 1 DON'T RECALL IT BEING IN.ANYWAY IN A
7|l POLITE MANNER. 1T WAS JUST THE PRESENCE OF THE GUN AND THE WORD
8|1 "FLOOR™ AND WE OBEYED THAT TYPE OF COMMAND,
9 Q DID THAT SITUATION CREATE QUITE AN IMPRES-
0H sion on You?
11 A YES, 1T CERTAINLY DID.
12 Q NOW, YOU HAVE IDENTIFIED THE DEFENDANT
13(l MR. HOWARD AS THE PERSON WHO DID THAT IN THIS COURTROOM YESTERDAY}
Wl s THAT CORRECT?
15 A THAT'S TRUE.
16 Q HAD YOU GIVEN CONSIDERABLE THOUGHT AFTER
7|l THAT INCIDENT ON MARCH 26TH, 1980, AS TO WHAT MR. HOWARD LOOKED
B Like:
19 A YES, 1 HAVE.
% q D10 YOU RETAIN SOME TYPE OF IMACE OF HIS
Bl FACE AND FACIAL STRUCTURE IN YOUR MIND?
2 A THE IMAGE OF THE FACE IS WHAT STICKS IN MY
Z 1| MIND, AND THE PHYSICAL PHYSIQUE.
u Q IS THAT WHY YOU MADE YOUR 1DENTIFICATION
B || vesterpar? )
% A YES, IT Is.
27 Q YOU STAND BY THAT SDENTIFICATION OF THE
B 1l perenpANT ToDAY?
» A YES, I DO.
30 Q AS THE PERSON WHO PRODUCED THE GUN ON
Il march 26TH, 19802
2 A YES, 1 DO.
o T
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g: 1 MR. HARMON: THANK YOU.
["al
b 2 NOTHING FURTHER FROM THIS WITNESS.
3 THE COURT: COUNSEL, APPROACH THE BENCH, PLEASE.
4 (WHEREUPON, STDE BAR COMFERENCE
5 WAS HELD AT THE BENCH; NOT
6 REPORTED.)
ks
1 THE COURT: COUNSEL, MR, SEATON, THE OFFICER 1S
a|l OUTSIDE WHO BROUGHT A COPY OF THIS. CAN HE BE EXCUSED AT THIS
ol TiME? ' :
10 MR. SEATON: YES, HE MAY, YOUR HONOR, ‘- THANK YOu.
11 THE COURT: RECROSS, COUNSEL?
12 MR. FRANZEN: YES, YOUR HONOR.
13
14 RECROSS EXAMINATION
15
16 || BY MR. FRANZEN:
17
18 ] MR. MAJOR, WHEN MR. KINSEY DETAINS SOMEBODY
19 || FOR SHOPLIFTING DOES HE HANDCUFF THEM?
20 A THIS WOULD NOT BE WHAT I'VE QOBSERVED, 1'M
21 NOT IN THE SECURITY OFFICE, BUT FROM WHAT T HAVE OBSERVED, 1T JS
22 {| NOT MANDATORY OR ALL~THE-TIME WOULD A SHOPLIFTER BE HANDCUFFED.
23 qQ WELL, DID HE TRY AND HANDCUFF THE BLACK
24 || MALE ADULT IN THE SECURITY OFFICE?
25 A WHAT DO YOU MEAN DID HE TRY?
26 Q TO YOUR XNOWLEDGE DID HE WANT TO HANDCUFF
1 THE BLACK MALE ADULT IN THE SECURITY DFFICE?
28 A | DON'T KNDW FOR A FACT THAT THAT'S WHAT HE
20 INTENDED TO DO.
30 Q WOULD YOU HAVE SAID THAT WAS THE FACT IN
a YOUR STATEMENT IF 1T WAS NOT THE FACT?
2 A (NO AUDIBLE RESPONSE.)
~345.
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E; 1 Q IN OTHERWORDS, YOU MEANT WHAT YOU SAID [N
o
V1 YOUR STATEMENT?
[’ 2
3 A I DID AT THE TIME WHEN [ WROTE THAT STATE-
4 MENT.
5 MR, FRANZEN: MAY 1| APPROACH THE WITNESS, YOUR
HO .
8 NOR
? THE COURT: YOU MAY,
B
g || BY MR. FRANZEN: ] ’
10
1 qQ SiR, REFERRING YOU TO A STATEMENT DO YOU
12 || RECOGNIZE THAT HANDWRITING ON THAT STATEMENT?
13 A YES, I DO.
14 Q 15 THIS THE STATEMENT THAT YOU HAD WRITTEN
15 BACK ON MARCH 26TH, 19807
18 A YES. I HAVEN'T HAD AN OPPORTUNITY TO SEE
i || 1T OR TO A LEGIBLE COPY.
18 Q 0.K.
19 A couLD 1 AT THIS POINT?
20 Q YES. 1 WAS JUST ABOUT TO GIVE 1T TO YOU.
21 WOULD YOU TAKE A LOOK AT 1T, AND PARTIC-
g9 || ULARLY T WISH TO DIRECT YOUR ATTENTION TO THAT PART THERE (INDi-
g3 || CATING), WHERE YOU EXOLAINED THAT MR, KINSEY WAS TURNING HIM TO
94 || BE CUFFED.
25 A UH-HUH. O0.K.
% WHAT WAS THE QUESTION AGAIN?
97 Q WAS MR, KINSEY INTENDING TO HANDCUFF THE
o5 |{ BLACK MALE ADULT IN THE SECURITY OFFICE?
20 A WELL, HE -- HE NEVER DID HANDCUFF HIM.
30 Q THAT'S NOT MY QUESTION, SIR., WAS HE INTEND-
a1 || VNG TO, BASED ON YOUR STATEMENT OF MARCH 26TH?
ag A THAT WAS AN ASSUMPTION ON MY PART. 1 DID
-3Ube~
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NOT -= I ASSUMED THAT'S WHAT HE WAS GOING TO DO.

2 Q 0.X, FIKNE,

3 AND THIS WAS AFTER THE DOORS HAD BEEN

4 || CLOSED; 1S THAT CORRECT? _

5 A YES. IT WAS -- THE DOORS WERE CLOSED,

6 || CLOSED.

7 Q NOW, YOU WERE STARTLED WHEN THIS GUN CAME
8}l OUT; WOULD THAT BE CORRECT?

9 A YES.

10 Q WHERE DID HE GET THE GUN FROM, THE BLACK

11 || MALE ADULT?

12 A HE SEEMED TO REACH BEHIKD HIM, UNDERNEATH
13 || THE JACKET,

14 Q WELL, YOU'VE JUST READ YOUR REPORT, YOUR

15if STATEMENT. DOESN'T YOUR STATEMENT SAY THAT "HE REACHED INTO

16|] THE JACKET"? '

17 A 1 DON'T KNOW. I DIDN'T HAVE AN OPPORTUNITY
18| TO READ THAT VERBATIM.

19 Q . WELL, I DON'T WANT TO RUSH YOU, SIR, WOULD
20l You LIKE TO READ YOUR STATEMENT AGAIN?

2] A WELL, 1T WAS A VERY QUICK MOTION. WE DID
22| NOT AND 1 DID NOT HAVE ANY KHOWLEDGE THAT HE HAD A GUN ON KIS --
23| 1N HIS POSSESSION. HE MADE A VERY QUICK MOVE, YOU XNOW, REACHTING
24 || BACK IN THIS AREA (INDICATING), YOU KNHOW, PULLING OUT, AND OUT
25 || CAME THE GUN,

2 Q WELL THEN, YOU'RE SAYING YOUR STATEMENT'S
27| MOT ALL THAT CORRECT.

28 A I CAN'T SAY THAT IT'S --

29 Q 15 THAT WHAT YOU'RE SAYING?

a0 A I CAN'T SAY THAT IT'S INCORRECT.

3 COULD 1 SEE THE STATEMENT AGAIN SO I

32

COULD SEE WHAT IT ACTUALLY IS5, WHAT I*VE WRITTEN THERE?

~347-

AA000240




) ‘l'

T 1"'

2

w

=

i

o

o

EE 1 Q CERTAINLY.

v 2 THE COURT: COUNSEL, HE'S BEEN FURNISHED A COPY.
3 THE WITNESS: MY STATEMENT SAID THAT HE SLIPPED,
4 || LeAPED ON A CHAIR AND REACHED INSIDE HIS JACKET AND PULLED OUT A
51l HANDGUN,
6 o
Tl 8Y MR, ngNZEN:
. .
9 L qQ WELL, TS THAT CORRECT, SIR?
10 A 1 DON'T THINK THAT -- WELL, INSIDE COULD BE
11 || BETWEEN HIS BODY AND THE JACKET, 1S5 WHAT I AM REFERRING TO HERE:
12 Q DOES 1T SAY "REACHED BEHIND HIM"? DOES IT?
13 A NO, 1T DOESN'T.
14 Q IT JUST SAYS THAT HE REACHED INSIDE HIS
15]|] JACKET; 1S THAT CORRECT?
16 A UH-HUH. THAT'S TRUE.
17 THE COURT: COUNSEL, APPROACH THE BENCH, PLEASE.
18 (WHEREUPON, SIDE BAR CONFERENCE
19 WAS HELD AT THE BENCH; NOT
20 REPORTED.D . . _._._
21 THE COURT: ANY FURTHER QUESTIONS, COUNSEL?
22 MR. FRANZEN: NO FURTHER QUESTIONS, YOUR HONOR.
] THE COURT: THE STATE?
% MR. HARMON: NOTHING FURTHER, YOUR HONOR.
b THE COURT: YOU'RE EXCUSED, SIR.
26 MR. HARMON: YOUR HONOR, WE WOULD LIKE TO RESERVE
27| THE RIGHT TO RECALL MR. MAJOR.
28 THE COURT: ALL RIGHT.
29 (WHEREUPON, THE WITNESS WAS
30 EXCUSED. )
A MR. SEATON: LINDA WILSON.
2 THE CLERK: PLEASE RAISE YOUR RIGHT HAND.
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5: 1 || WHEREUPON,
o
2
3 LINDA WILSONM,
4
51| CALLED AS A WITNESS HEREIN BY THE PLAINTIFF WAS FIRST DULY SHWORHM,
6|l EXAMINED AND TESTIFIED A5 FOLLOWS:
7
8 THE COURT: PROCEED.
9
10 DIRECT EXAMINATION
1
12} BY MR. SEATON:
13
14 Q WOULD YOU PLEASE STATE YOUR MAME?
15 A MY NAME IS LINDA MILSON.
16 Q AMD SPELL YOUR LAST MAME' FOR THE RECORD,
17 [| PLEASE.
18 A W-1-L=-5-0-N,
19 q Is 1T MISS OR MRS.?
20 A IT'S MRS.
21 Q MRS. WILSON, DO YGU LIVE IH LAS VEGAS,
22 || NEVADA?
23 A YES, 1 DO.
24 Q HOW LONG HAVE YOU LIVED HERE?
25 A 28 YEARS.
26 qQ WHERE ARE YOU PRESENTLY EMPLOYED?
27 A SUNR1SE HOSPITAL.
28 Q AND HOW LONG HAYE YOU BEEM EMPLOYED THERE?
29 A TWO YEARS.
30 Q PRIOR TO THAT, WHERE WERE YOU EMPLOYED?
3 A SEARS.
32 Q Y"HERE WAS THAT SEARS LOCATED?
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1 A AT THE BOULEVARD MALL.

2 Q HERE IN LAS VEGAS, NEVADA?

3 A YES.

4 Q AND HOW LONG HAD YOU BEEN EMPLOYED AT SEARS

5|l ROEBUCK AND COMPANY, AT THE BOULEVARD MALL? .

6 A- . .FIVE YEARS., -~ _ "

7 Q' * WHAT WAS YOUR CAPACITY WHILE YOU WERE THERE?

8 A 1 WAS A SALESCLERK. ' B

9 Q AND YOU WERE $0 EMPLOYED IN MARCH OF 19802

10 A YES, 1 WAS.

i Q AS A SALESCLERK, WHAT WERE YOUR GENERAL

121f putiEsS?

13 A TO HELP THE CUSTOMERS TQ GET MERCHANDISE TO

Mil THE FLOOR, TO TAKE CARE OF ANY CUSTOMER PROBLEMS.

15 Q NOW, ON MARCH OF 1980, HOW LONG AT THAT TIME

16 [| HAD YOU WORKED AT SEARS? ’

17 A APPROXIMATELY FOUR YEARS,

18 Q LET ME CALL YOUR ATTENTION TO MARCH THE 26TH}

19| 1580, CAN YOU RECALL AN INCIDENT -- WELL, FIRST OF ALL, LET ME

20 || Ask You IF YOU KNOW A GENTLEMAN EMPLOYED AT SEARS AT THAT TIME

21 || BY THE NAME OF KEITH KINSEY.

2 A YES, 1 DO.

3 Q WHAT CAPACITY WAS HE WORKING?

u A HE WAS A SECURITY GUARD,

25 qQ CAN YOU RECALL .BACK TO MARCH 26TH, 1980, AN

2 || NCIDENT THAT AROSE IN SEARS IN THE EARLY AFTERNOON HOURS WITH

G KETTH KINSEY?

% A YES, I CAN.

2 Q . AND WOULD YOU TELL US WHERE YOU WERE WHEN

3¢ || YOu FIRST BECAME AWARE OF THIS INCIDENT TAKING PLACE?

a A AT THE CASH BANK.

52 Q AND WOULD YOU TELL US WHAT OCCURRED AT THAT
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o 1| TIME?
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« 2 A A CUSTOMER APPROACHED THE CASH WRAP WITH A
3| PIECE OF MERCHANDISE, 1 BELIEVE IT WAS A SANDER, WITH THE BOX
4| oPEN AND NO RECEIPT. HE WANTED TO GET HIS MONEY BACK.
& Q AND WHAT DID YOU TELL HIM?
& A UH, WELL, [ SAW THE SECURITY GUARD STANDING
7{l A COUPLE AISLES OVER, POINTING, MAKING SOME KIND OF MOTIONS TO
Bi| ME.
9 G . BY THE “SECURITY GUARD"™ DO YOU MEAN KEITH
10 |} KINSEY? \
11 A YES, THAT'S CORRECT.
12 Q WHAT DID YOU DO IN RESPOMSE TO THOSE MOTIONS
13 A 1 EXCUSED MYSELF FDR A MOMENT AND SAID I
14 || HAD TO CHECKt ON SOMETHLNG, AND WALKED BACK OVER BY KEITH AND
15 j| ASKED HIM WHAT HE WANTED ME TO DO.
14 Q NOW, WERE YOU THE ONLY SALESCLERK WORKING
17 || AT THAT TIME, OR DEALING WITH THIS PARTICULAR CUSTOMER?
18 A WELL, THERE WAS ANOTHER SALESCLERK THAT HAD
19 || STARTED -~ HAD CONFRONTED THE CUSTOMER IN THE BEGINNING, BUT SHE
201 WASN'T SURE WHAT —-- HOW TQ HANDLE THE SITUATION. ~————-—— -~~~
21 Q AND THEN YOU CAME ON THE SCENME?
22 A AND THEN | WAS -- I WAS I[N THE -- I COULD
23|l SEE THE CASH WRAP AND 1 COULD SEE THAT SHE WAS NEEDING HELP.
% Q 1 SEE.
25 AND WHAT HAPPENED WHEN YOU WENT OVER AND
26 SPOKE WITH KEITH?
27 A KEITH TOLD ME TO GIVE HIM BACK THE MONEY.
2 Q AND WHAT DID YOU THEN DO?
29 A 1 THEN MEWT BACK TO THE CASH WRAP AND 1
30 || wROTE THE CUSTOMER A RETAJL CREDIT CHECK.
41 Q WHAT WAS THE SEARS POLICY AT THIS TIME WITH
32

REGARD TO THE RETURN OF MERCHANDISE AND YOUR GIVING MONEY BACK
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FOR THAT MERCHANDISE.

2 A YOU'RE NOT SUPPOSE TO GIVE MONEY FROM THE
3|| casH REGISTER ON THE SALESFLOOR. THE CUSTOMERS ARE SUPPOSE TO
4]l co DOWNSTAIRS TO THE MAIN CASHIER.

5 Q WHO FILLED OUT THE RETAIL CREDIT CHECK THAT
6|| vyou BAvE TO THIS INDIVIDUAL?

? A 1 DID.

8 Q AND DID YOU FILL 1T OUT IN ITS ENTIRETY?

9 A YES.

10 qQ ONCE YOU GAVE THAT INDIVIDUAL THE RETAIL
11 || CREDIT CHECK, WHAT THEN HAPPENED?
12 A 1 THEN DIRECTED HIM DOWNSTAIRS TO THE MAIN
13} cASHIER.

14 Q AND DID HE 507

15 A YES, HE DID.

16 Q WHAT DIRECTIONS DID YOU GIVE HIM?

17 A DOWN THE MAIN ALSLE BY THE T.V. DEPARTMENT
18 || AND THEN TO TURN AT THE ALLSTATE BOOTH AND THE ESCALATOR WAS

12 l| RIGHT BEHIND THE ALLSTATE BOOTH.

2 Q AND DID HE GO IN THAT DIRECTION?

2 A ! BELLEVE HE DID, YES.

2 Q CAN YOU DESCRIBE FOR US THE INDIVIDUAL, THE
B || CUSTOMER, WHO CAME TO THE STORE ON THAT DAY?

2‘ A HE WAS A BLACK MAN.

L Q HOW TALL WOULD YOU SAY HE WAS?

26 A I BELIEVE HE WAS SIX FEET TALL.

& Q CAN YOU MAKE A CLOSER ESTIMATION THAN THAT?
28 A FIVE TEN. I DON'T BELTEVE HE WAS MUCH

28 || TALLER THAN ME.

30 Q HOW TALL ARE YOU?

A A 1'M FIVE FOOT SEVEN.

32 Q FIVE FOOT SEVEN.
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o 1 HOW HEAVY DO YOU THINK HE WAS?

o]

@ 2 A QH, PROBABLY ABOUT 150 TO 170.
3 Q YHAT SORT OF A BUILD WOULD YOU THINK THAT
4 || HE HAD?
5 A 1 BELIEVE HE WAS YERY MUSCULAR IN THE UPPER
6 || sopy.
7 Q@  CAN YOU RECALL WHAT HE WAS WEARING?
8 A .. I DON'T RECALL EXACTLY WHAT HE WAS WEARINSG,
3|l BuT HE WAS CARRYING A SHOULDER BAG.
10 Q WOULD YOU DESCRIBE THAT FOR US?
1 A 1 BELIEVE IT WAS A RECTANGULAR BAG. IT WAS
12 |} A LIGHT COLOR, I BELIEVE.
13 Q AND HOW WAS HE CARRYING THAT?
14 A IT WAS OVER HIS SHOULDER.
15 Q I SEE.
16 CAN YOU RECALL HIS HALR?
17 A WHAT -- WHAT COLOR IT WAS?
18 Q WELL, YES. WHAT COLOR WAS IT?
19 A IT WAS BLACK.
20 Q AND WAS FT LONG OR SHORT——————————————————————
21 A I BELIEVE IT WAS SHORT,
22 Q DO YOU RECALL AMYTHING ABOUT HIS COMPLEXION?
2 A NO, 1 DON'T,
u q WERE YOU ABLE TO ESTIMATE WHAT HIS AGE WAS?
25 A I BELIEVE HE WAS IN HIS LATE TWENTIES, EARLY
26 || THIRTIES.
LY Q 1F YOU WERE TO SEE THAT INDIVIDUAL AGAIMN DO
28 1| vyou THINK THAT YOU COULD RECOGNIZE HIM? '
20 A 1 DON'T KNOW.
30 Q LET ME ASK YOU TO LOOK ABOUT THE COURTROQOM
3 || nOWw AND SEE 1F THERE'S ANYOME HERE WHO YOU CAN [DENTIFY AS BEING
32 || THE INDIVIDUAL WHD YOU CONFRONTED THAT DAY?
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o 1 A 1 CAN'T REMEMBER.

)
2 Q ALL RIGHT. THANK YOU.
3 LET ME SHOW YOU WHAT HAS BEEN MARKED AS
4 || STATE'S PROPOSED EXHIBIT 38, AND ASK YOU TO EXAMINE THAT COPY.
s|| ARE You ABLE TO IDENTIFY IT?
6 . A YES. THAT'S MY HANDWRITING,
7 Q  WHAT 15 DEPICTED THERE IN STATE'S PROPOSED
a|l ExHIBIT 387 _
9 A THIS IS A COPY-OF A RETAIL CREDIT CHECK
10 |] THAT WAS ISSUED MARCH 26TH, 1980,
11 o] HOW CAN YOU 1DENTIFY 1T?
12 A WELL, IT HAS THE STORE NUMBER ON IT WHERE I
13 || WORKED AND TT HAS MY SIGNATURE ON JT. THIS 15 MY HANDWRITING
|| (INDICATINGY.
15 Q 1 SEE A NAME ON THERE "H. STAWBACK". DID
16 |{ YOou PUT THAT ON?
12 A I ASKED THE CUSTOMER WHAT HIS NAME WAS AHD
18 || THAT'S THE INFORMATIOM THAT THE CUSTOMER GAVE ME.
19 Q AND THEN THERE 15 A SIGNATURE AT THE BOTTOM.
20 WHO PUT THAT SIGNATURE THERE? - o mm e e e e
21 A DOWN AT THE BOTTOM AT THE "'x*?
22 Q YES. .
n A THAT WOULD HAVE BEEN SIGNED BY THE CUSTOMER
2 | WHEN HE WENT DOWNSTAIRS TO THE MAIN CASHIER.
25 Q 1S THAT THE NORMAL SEARS POLTCY?
2 A YES, THAT IS.
2 9 WHAT 15 THE SEARS STORE NUMBER?
8 A 1329.
28 Q I SEE AN "N.R." AT THE TOP OF THE RECEIPT.
30| caN YOU EXPLAIN THAT?
a A THAT MEANS THE CUSTOMER HAD NO RECEIPT.
a2 Q EXCEPT FOR THE OTHER S1GNATURE THAT YOU HAVE
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1

INDICATED THAT WAS ON THERE, DID YOU FILL OUT THIS ENTIRE

2 DOCUMENT?
3 A YES, [ DID.
4 Q' CAN YOU TELL FROM LOOKING AT IT WHAT IT WAS
5 SPECIFICALLY THAT WAS BEING RETURNED?
6 A IT WAS A SANDER.
? q 1S THERE A MODEL NUMBER?
8 A 1 BELIEVE’I;'S 1166,
9 Q’ AND WHAT WAS THE TOTAL AMOUNT OF REFUND THAT
10 WAS TO HAVE BEEN GIVEN BACK TO THE CUSTOMER?
n A. FORTY ONE FIFTY NINE.
12 Q THAT IS $41.59.
13 A YES, THAT'S CORRECT.
14 qQ 1S THERE A DATE ON THIS TICKET?
15 MR. FRANZEN: YOUR HONOR, 1 AM GOING TO OBJECT.
18 WE'VE GONE BEYOND MERELY IDENTIFYING. WE ARE TESTIFYING ABOUT
17 AN EXHIBIT THAT'S NOT YET BEEN ADMITTED.
18 THE COURT: SUSTAINED.
19 MR. FRANZEN: 1 MOVE TO STRIKE THE TESTIMONY, YQUR
20 HOMOR o
21 MR. SEATON: THANK YOU.
2 THE COURT: WELL, LET'S JUST WAIT FOR ONE MINUTE.-
23 ARE YOU GOING TO MOVE FOR ITS INTRODUCTIOH
24 AT THIS TIME, COUNSEL? ' -
25 MR. SEATON: YES, YOUR HONOR, I wWOULD.
2% MR. FRANZEN: 1 WOULD OBJECT, YOUR HOMNOR, TO THE
27 BEST EVIDENCE RULE. [T'S A COPY OF ONE OF THE PRIOR ONES, !
28 BELIEVE AT LEAST ONE SAID THE ORIGINAL HAD BEEN GIVEN TO THE
29 POLICE. 1 WOULD LIKE TO KNOW WHERE THE ORIGINAL 1S AND ACCOUNTE
o FOR.
3t THE COURT: THE STATE?
32

MR. SEATON: WELL, YOUR HOMNOR, NRS 52,245, XEROX
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COPIES HAVE BEEN MADE ADMISSIBLE.

THE COURT: FIFTY TWO WHAT?

MR. SEATON: 245.

THE COURT: PROCEED.

MR. SEATON: ON THAT GROUND, THE STATE WOULD MOVE
FOR 1TS ADMISSION. 'THE WITNESS IS THE INDIVIDUAL WHO MADE UP THE
ORIGINAL. ' SHE HAS STATED ON THE STAND THAT THIS 15 A°COPY OF
THAT PARTICULAR DOCUMENT. FROM THE VERY EVIDENCE THAT COURSEL
WISHES TO EXCLUDE NOW, IT HAS BECOME APPARENT THAT SHE 1S ABLE
TO IDENTIFY EVERY PIECE OF WRITING THAT APPEARS ON THAT DOCUMENT.
THE VALIDITY --

THE COURT: MAY ! SEE THE DOCUMENT, SIR?

MR. SEATON: YES, SIR.

(CONTINUING) -- THE YALIDITY AHD VERACITY OF

1T HAS BEEN SHOWN IN THAT REGARD.

THE COURT: HAVE YOU HAD OCCASION TO READ THE
STATUTE, SIR?

MR. FRANZEN: YES., | BELIEVE OUR OBJECTICN 13

STILL VALID. THE SUB-SECTION B STATES THAT IN THE CIRCUMSTANCES

21

22

2

26

28
20
3o
a1

o

OPLICATE IN—L1EU OF THE ORIGINAL, AMD IN THE |
CIRCUMSTANCES 1T WOULD BE UNFAJR. THEY HAVE THE ORIGINAL. |
WOULD LIKE TO KNOW WHAT, IF ANYTHING, IS ON THE OTHERSIDE.

THE COURT: WELL, THAT'S SHEER SPECULATION,
COUNSEL. AND 1 FIND THAT IT 1S, FROM THE TESTIMONY OF THE VARIOU
WITNESSES, IT IS GENUINE, WAS SIGNED BY THE DEFENDANT, AS TESTI-
FIED BY =~ ‘

‘ MR. FRANZEN: WELL, YOUR HONOR, SHE HASN'T TESTI-

FIED THAT HE SIGNED 1T.

THE COURT: COUNSEL, THE OTHER WITNESSES HAVE, IF
YOU WILL REMEMBER THE TESTIMONY,

FURTHER, 1T DOES NOT APPEAR THAT THE CIRCUM-|
STANCES ARE UNFAJR. IT DOES APPEAR TO BE THE DOCUMENT, A COPY
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§§ 1]| oF THE DOCUMENT, THAT SHE SIGNED ON THE DATE IN QUESTION, THE
= 2|i OBUECTION IS OVERRULED. THE SAME WILL BE RECEIVED AS 38.
3 MR. SEATON: THANK YOU, YOUR HONCR.
4
5[{ BY MR. SEATON:
. ‘
7 Q MRS. WILSON, DID THERE COME A TIME ON THAT
8 || DAY THAT YOU AGAIN SAW THE BLACK MAN TO WHOM YOU GAVE THE RETAIL
9|l CREDIT CHECK? -
10 A YES.
1 Q AND WHERE WAS THAT?
12 A 1 FIRST NOTICED HIM WHEN HE WAS JUST =-- HAD
13 [| JUST COME OFF THE ESCALATOR AND HE WAS RUNNING THROUGH THE STORE
14}| TO THE OOOR THAT HE ENTERED INTO.
15 Q WHEN YOU SAY RUNNING, COULD YOU MORE CLEARLY
16| DESCRIBE THAT? HOW FAST WAS HE RUNNING?
Y A HE WAS RUNNING VERY FAST TO GET OUT OF THE
18 /| sToORE.
19 Q WHAT WAS HE CARRYING THEN?
20 e MR COOPER: 1AM GOING TO-OBJECT, YOUR HOMOR, AS |
21 (| LEADING. SHE HASN'T TESTIFIED HE WAS CARRYING ANYTHING.
a2 THE COURT: SUSTAINED.
23
4|l BY MR. SEATON:
25
2 qQ WAS HE CARRYING ANYTHING?
ey A I THOUGHT I SATD HE HAD A SHOULDER BAG BEFOR
% q WELL, YOU DID EARLIER.
29 A YEAH.
30 9 WHEN YOU SAW HIM RUNNING THIS NEXT TIME WAS
N || HE CARRYING ANYTHING THEN?
22

I DON'T RECALL.
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