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) - .t\',\uA DEPARTMENT OF FRISONS ’ o
ident Form ‘
TO: DIRECTOR, NEVADA DEPARTHENT OF PRISONS DATE: September\ 14, 1988
H.L. Whitley, Varden
FROM: _Nevada State Prison
Type of Incident: Assaulr
Inscitution: _ Nevada State Prison. Location:_ Upnit 6, X-Wing
Date of Incident: September 14. 1988 Time of Incident:  8:24 A.M.
DATA ON INMATE(S) INVOLVED
Name: Samuel Howard DoP #; 1832%
County Sentenced From: Clark Date Received at DOP: 5/13/83
Murder First Degree, With Use of
Offense: Deadly Weapon Sentence: '’ Death
Physical Description: Sex: Male Race: BlackAge:_ 34 DOB: 6/18/52
Name: - Dop #:
Eoun:y Sentenced From: Date Received at DOP:
Offense: Sentence:
Physical Description: Sex: Race: Age: DOB:
Name: DOP £:
County Sentenced From: . Date Received at DOP:
Offense: Sentence:
Physical Description: Sex: Race: Age: DOB:

If rhé incident involved a serious assault on a8 scaff member, accidental injury to a
visitor or on duty staff, or a felonious act by a visitor or staff member, list the
person's name below. If 3 sraff member, also 1ist their position.

NAME: POSITION:

i

PRESS RELEASE DATA: (Can oaly be made after specific notifications completed—AR 120)

Press release clearance approved by:

(name) (title)

1f clearance is received: Date Released to Press: Time of Relesse:

Person Making Press Release: ad

(USE REVERSE SIDE FOR SUMMARY OF INCIDEKRT)

DOP-019  (11/8s)

N vy

. — gy e

PO Y]

o o n e

S+

AA002131



L Ty 7 R — P

-y

A RN
.x~;‘¢‘. _?.-\i,
Ty, W
REsse wk;
e d Lo
S

SUMLIRY of tucineur ™

—— e § . S e ey o W
¥

: ‘ ; At

On September 14, 1988, at approximately 8:30 A.H.,qﬁ*ﬁ/v#/sgmuel
[} - !

Howard, #18329, moved from U-Wing to X-Wing. per Classification.

N , S
Upon entry, the wing door was secured and all housing dvors were

open. This wing is amn open tiet} housing Death Roq'inmates. Insate

Howard was then physically attacked by numerous inmates. The

— E—
s -

following inmates are housed in this unit wing:

2277 V. Jimenez, #24759 !
#278 NH. Deutscher, #13235
£279 H. Dawson, #21643
#280 P. Browning, F23751
£28) L. Adams, #23617
#282 D. Padilla, 722666
#283 M. Hogan, £21252 .
7284 W. Thompson, #20065
S. Howard, #18329
4286 J. Valerio, #26213%
#287 S. Flanagan, #25932
#288 R. Moran, #20563

Inmate Samuel Howard sustained the following fnjuries: Hematoma ta

forehead, left eya orbital globe ruptured, lens free~floating,

moderate bleeding. Emergency treatment was afforded him at the

NSP Infirmary, and then he was transported to the Carson-Tahoe

Hospital Emergency Room for treatment at approxiha:ely 9:00 A.M.

The unit was locked down, with a shakedown in progress.»cfime

scene secured and photographed. The investigation is continuing.

{Lt. M, Budge)

»

SIGNATURE: D -
NSTITUTIONAL WARDEN/FACILITY TANACER

H.L. Whitley, Warden
Nevada State Prison

HLW/lvw

e€c: Security Squad
I-File

Incident File in Warden's Office
Mary Long, Court Compliance Monitor

‘f fire-related, copr of Fire Report Form to Deputy State Fire Marshal

_Copy to Le ratafaed by ’rhm«ml?..nu.. ' . .

AA002132



EXHIBIT 156

EXHIBIT 156




1, JOHN LUCERO, declare as follows:

1. | worked for the Clark County Public Defender's Office for seven years,
and was their Chief Investigator at the time | quit, in 1994.

2. For a brief time, in January 1990, | worked as an investigator in the case,
State v. Billy Ray Riley. Mr. Riley was charged with first-degree Mm in
the October 1, 1989, shooting death of Albert "Ramrod” Bolin, who at that
time was residing in the home of Leodis Gorden at 2215 Englestad, North
Las Vegas, NV 89030. |

3. Although 1 assisted In the investigation of the_BoIin.honudde. i do not
believe it was my assigned case. As far as | recall, the case was
assigned to Joanie Coe, ancther investigator in the Clark County Public
Defendoa‘; Office.

4, In fact, 1 had never seen the crime scene photas until 1 was Interviewed
about the Riley casa by investigator Tom Casler on Saturday, December
21, 1987. 1 am certain | was not shown the photographs before trial. |
also have no recoliection of viewing the District Attorney's file, of going to
the North Las Vegas Police Department's Evidence Vault to view any of
the evidence, or of going to the North Las Vegas Police Department's
homicide unit to review the homicide file. In fact, | probably only visited
the Evidence Vauits at the Las Vegas Metropolitan and North Las Vegas

Police Departments with a defense attorney about 10 times during the

41
BILLY RAY W‘\
R b ouwagt PO i X

prios Counse! Files
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time | worked for the Clark County Public Defender's Office. From what |
recall, If a lawyer in our office wanted to leam about a case, the lawyer
would usually call opposing counsel at the DA's office about it. | seldom,
it ever, want over there with an attomey to physically review the DA's
case file. |

One of the main reasons | left the Clark County Public Defender's Office
was because it seemed to me that only a few attomeys theré cared about
the defendants we represented. |

When | first went to work for the Clark County Public Defender, there
were no rules, regulat!ons or standard operating procedures in place
regarding‘ investigator accountability. Likewise, there was virtually no
structure or direction. Everybody Just kind of did what they warted to do.

Finally, while at home recuperating from surgery, | put an investigative

~
manual together. It took a considerable amount of effort to get it

Impleménted and, even then, it was only half-heartedly accepted.
Possibly the most important change was the appointment of a chief
investigator. Until then, the Public Defender, Morgan Haris, assigned the
investigators all of their cases.

While | worked in that office, equipment for investigators was atways in
short supply. The only investigative equipment we had was a Polaroid
camera. So, in the end, most investigators supplied their own materials,
Race also seemed to play a part in cases litigated by the Public

Defénder‘s Office. In my apinion, and | am not alone in this regard, very
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10.

11

12.

-,

little was done for black clients. Black cllents got little or no representa-
tion. The general feeling seemed to be, if you're black you're guilty. That
was one of the main reasons | quit. ‘| couldn't take that lackadaisical
attitude displayed by some of the attomeys anymore.

fl appeérto be painting every attomey who worked In that office with the
same brush, | am not. There were a few éuon;eyu who visited their
clients, stayed late, and really tried to do a good job.

In locking back, | recall knowing very little about this case at the time Mr.
Riley’s attomeys, Stave Dahl and Gene Martin, and | visited Leo Gorder's
house. To my knowledge, | never saw the crime scene photos, the crime
scene sketch, or the autopsy report. In fact, | have no recollection of
having seen any discovery at all in this case. That's why, { think, Joanie
Coe must have been assigned to this case.

Acéordlng\to the documentation shown to me by Mr. Casler, it looks like |

started working on this case on January 5, 1880. 1.do not recall who

cconducted the initial interview of Mr. Riley. | may have done it, but | do

not remember doing so, and there Is no mention of who did do it in the
case documentation, | know we often had volunteers do the inital inter-
views, and investigators did them as well, but | don't know who did the
initial interview of Mr. Riley. Myself, | believe the attorney should be the
first one to talk to the client, not a volunteer or investigator.

Whenever an initial interview was done, we used a "blue sheet," which
has the name on it of the first parson who spoke with the defendant. The

3 ALeY, 8
ROV OMAYEL
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sheet also contains ‘a. question asking the defendant if he wants to be
polygraphed. That question was put there, | believe, as a means of
holding down office expenses. In Billy Ray's case, for instance, his
refusal to take a polygraph probably was taken to mean that he was
gulity, and so little effort was put forth in his defense. That's the way it
was in the Public Defendsr's Office at that particular time, Later, after this
case, things in the office changed, mainly due to Steve Dahl's efforts. |
don't know if it was because of what happened In Billy Ray Riley's case or

what. But | do know that Steve Dahl was instrumental in getting the

murder team going and providing these people with-mora resources and
much better defenses.

| have thought a lot about this case since Mr. Casler first interviewed me

about It In January 1997. From what | recall, | had few contacts with

Steve Dahl or Gene Martin regarding Billy Ray's case. They decided
everything among themselves and then, just before trial, they gave me a
little fist of things to do. According to documentation shown to me by Mr.
Casler, the only Request for investigation in this case was the one Gene

Martin issued on January 5, 1980. Until then, | did very little work on it so '

| never really leamed much. | have reviewed a Report of Investigation
from myself and. Joanie Coe, dated October 11, 1989, and believe the
report, which refers to a bloody T-shirt, was a result of the Initial interview
done by either Joanie or myself at the Clark County Detention Center.

q q‘%
RILEY, BiLLY RaY v r
RCv !

4 ACVD OMAYDT PC-28439 \¢
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15.

16.

e

The report was probably a "hot lead” and one of us followed through with
it. |

As | recall, | had no advance waming from Steve Dahl or Gens Martin that
we would be going over to Leo Gorden's house to inspect the crime
scene. | don't even know If | took a legal pad. | know ! didn't take a
camera or measuring tape.

During the time | worked for the Clark County Public Defender.. |
requested that the office purchase, or put together, a crime scene kit so
we could simply grab the kit and head (o the scene. But apparenty that
was asking too much, So | ended up having to supply my own equipment.
E\)en a measuring wheel, which only costs about 560, was too much.
Every time someone nesded a measuring wheel, I'd have to go and
borrow one from some cother county agency. |

So, when we went out to Leo Gorden's house that day, | had no
equipment at all and was completely unpreparsd. When we got into the
room where Albert Bolin had been shot, Steve Dahl, | believe, wanted to
take some measurements of the bed and dresser, and said, "What should
we do? And | said all | couid say, "Improvise.” So { got a stick from
somewhere in the house and made my measurements with that. | had
nothing else to work with. When | got back to the office, | measured it and
then figured out the dimensions. But it wasn't very accurate, and the
deputy DA, Bill Henry, made a fool out of me In the courtroom. twas a

joke in court. It was like, "This is the kind of investigation we do." Itwas

RILEY, Qf{r‘l’q{
, BILLY RAY
L] RCVD v

Py & ng_ Vv
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embarrassing. But | really went more as a witness that day than anything.
| don't think 1 even knew who Leo Gorden was at the time. Later, |
realized he was the one who had let us in the house, but | don't think
anyone actually interviewed him. From the case documentation, it looks
like | asked him a couple of questions, and that's about it. f you look at
my report, it says we were in the .house for 25 minutes, from 11:30 to
11:55. You can't get a whole lot done in that amount of time, but that's
how long we were there. And, again, that's what | mean: Very litle
investigation was actually done on Billy Ray’s case, probably because the
attomeys felt he was guilty or possibly they felt the state's case was t00
strong. | don't know.

While in Leo Gorden's house, | remember seeing blood on the floor, a
pool of dried blood that you can see in one of the crime scene
photographs. But | don't remember specifically looking for blood of
collecting any biood scrapings. So | have no idea how the northwest
comer walls got spattered with blood, considering that he was said to be
standing with his back to the comer and it ivas not a. through-and-through
wound. As | recall, no questions were raised regarding the blood spatter
on the walls or, for that matter, the lack of blood spatter on the bed. In
retrospect, | thinl't Gene and Steve probably went over there so they could
say they had been to the scene. | don't know. | do know we never
interviewsd Leo Gorden, who had let us into the house, even though he

was a key state witness and Mr. Balin was killed in his home.

£
7.
RILEY, BILLY RAY . r
¢ T GuMAYD PC-20441 Qﬁ{\(\,?ﬂ
Prior Counsel Fiies {
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As to Billy Ray Riley’s trial, | remamber testifying, but that's about 1
also interviewed a couple of jurors afterward. It appears | took some
notes of those interviews but never filed -any reports. As to the investiga-
tion, | think all | did was those few things | menticned, going to Leo
Gorden's houss and searching through a dumpster at a trailer court for a
bloody T-shirt, which we had been told was thrown there by Darrell Lee
Jackson, who initially was a co-defendant in the case and who later
became 2 key state's witness. From what | recall, the two people who
were supposed to have seen ti"ge T-shirt were not called at trial. [See
Addendum A, Notes of Investigation.] The traller park was just off Miller

Avenwe, in North Las Vegas, only a few blocks from the crime scene.

Joanie and |, though, didn't find anything. | know we talked to an old man

about it, but | don't remember talking to his daughter. | also interviewed a
couple of witnesses about a week bafore trial.

I have absolutely no recall of Bily Ray Riley's having gone to trisl on an
assault with a deadly weapon charge only @ week and a half before his
homicide trial was set to begin. | knew nothing about that until | was
interviewed by Mr. Casler. But it doesn't surprise me that the assault

. case was tried before the homicide case, or even that Mr. Riley was later

sentenced in that case to life without the possibility of parols. It's just
another axample of what I'm talking about. Many of the lawyers in that
office just didn't care. For them, it's a career. They're in that office for

life. | don't know If thet's the way it was supposed to be, but that's the way
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it was. And that's what | found so frustrating. You want to do your job but

you can't because the philosophy, or attitude, of the office was, "It doesn't

matter aﬁyway." At Ioést that's the way it seemed to me. And that was

one of the reasons why | quit. | couldn't take that kind of attitude any-
more. 1t certainly wasn't the money because the money was very good.

In fact, not long after [ ief, the chief investigator, | believe, got a $12,000

a year raise. It want up to $58,000. But | felt, if | had to sell my soul for

a paycheck, | wasn't going do it. 1 wasn't going sell my soul. That's about
all | can say. I'm sorvy that's the way things were. |

From looking at the documentation from the Clark County Public Defen-
der's Office shown me by Tom Casler, 'it looks like | got this case on
January 5, 1890, and was only asked to do thoss few things | mentioned
aarlier.' I'm sure 1 did very little in this case. But that wasn't unusual,
sither, esp\ecially if the attomaeys felt the client was guilty. It was like, who
cares? | know that sounds harsh, but that's the way it was. It just seemed
that only a few attomeys in that office cared.

| know Steve Dahl was unhappy as hell that they didn't have the money to
represent people properly. Dahl was team chief of the death penalty
saction around that time, maybe a little while after that, because | don't
think we even hgd a death penalty section at that time. Steve Dahl was
one of the only ones in the office who complained to Morgan about what

was going on. RILEY, BILLY RAY
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| am aware of the practica of giving polygraph examinations to defendants
reprasented by the Clark County Public befenders Office, and | was
never comfortable with that practice. In fact, a polygraph examination
was one of the ﬁr;eot things a defendant was askad about in the initial inter-
view. However, the Initial interview was not done by an attomey, but was
often done- by investigators or volunteers. Volunteers are people from
outside the office who volunteer to go into the Clark County Detention
Center and do thess interviews. Sometimes, an Initial interview was done
by an investigator, but not necessarily-one assigned to work on the casa
When | worked for the Clark County Public Defender's Office, a blue Inter-
view shest was filled out on each defendant. The interview sheet noted
who conducted the initial interview and had a question asking whether the
client was willing to be polygraphed. So being asked to take a polygraph
is the very first thing that happens to @ defendent. It says It right on the
bottom of the blue sheet, "Will you take a polygraph?'. So they're asked
that right from the start, "Will you take a polygraph?' A page of Gene
Martin’s notes in this case shown to me by Mr. Casler corroborates what
fm saying. In bold letters, in the top right comer, it says, "Set Poly
rsap | T L B s
Prior Counsel Files
Personally, 1 dop't think that question should even be posed, especially
on the initial interview. You don't even know any of the facts of the case
at this point, and the attoney doesn't know anything. And why is a
volunteer or an investigator asking that question in the first place? That
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should be an aitomefs decislon, not that of @ volunteer or investigator,

e

And why are you asking a client that right off the bat? .You're just
interviewing him. The very first time he meets anybody from your office,
the first thing you want to know is, ‘Will you take a polygraph? To me,
that's just wrong. I'm somy, but | did not agree with that policy.

in my opinion, polygraphs were used more to get a defendant to take
whatever offer was made by the District Attomey’s Office than 1o assist in
the person's defense or to get at the truth. Polygraphs were also used to
determine If a person was telling the tnuth. So if a person failad a
polygraph, that meant the person was guilty and there was no point in
expending a lot of money defending him. It.was the same if a person
refused to take a polygraph, that person appeared to be guilty, too. -So a
defendant who feiled a polygraph or who refused to take one was much
less Iikely\to get a good defense than one who passed the polygraph.
Baslcally, polygraphing people was simply a means to save the office
bath time and money.

And as | said, polygraphs werse also used to get a defendant to take a
deal. I a defendant failed a polygraph, the attomay in the case would go
back to the person and say he had failed the polygraph, that the attormey
believed the defendant was more invoived than he had admitted, and that
he had better take the deal. Few defendants ever said no. Nearly every-

one took the deal. RILEY, BILLY RAY

RCV'D DAMAYD1 PC-26443
Prior Counsel Files
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Another thing that bothered me abaut the use of polygraphs was how they
were conducted. At the time of Billy Ray's trial, polygraphs were being
done in a room over In the Bridger Building. That was before the office
polygrapher, Bill Mason, moved across the street to where he Is now.
The polygraphs were being done in a room on the first floor that had a
glass wall and a glass front door, with people walking back and forth all
day long. Back in 1889, defendants were brought over to this location
from CCDC. To avoid naise and other distractions, Bill Mason would
simply close the curtains, which.| thought was absolutely stupid. In my
opinion, a polygraph, exam should not be done like that. In fact, its very
possible that this was the reason so many of Bill Masan's polyéraphs
resulted in inconclusive readings.

One time, before | became the Chief Investigator, | wiote a memo to
Morgan ,H;rrls, the Clark County Public Defender, saying that so marny of
the polygraph results were inconclusive that the polygraphing of defen-
dants was essentially useless. | might have written other mo&ns on that
subject, but | can't remember if that was the case. | do know, though,
that, to this day, the Clark County Public Defender's Office continues to
polygraph its clients in much the same manner it did in 1989. And, in my
opinion, the practice of asking defendants in their initial Interview if they

will submit to a polygraph examination is not only improper, it's wrong,

especially when they are being asked to do so by a non-iawyer. %wyﬁﬁvmw
: Prior Counse! Filss
‘ i
ll‘ r1/
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| declare under penalty of perjury that, to the best of my knowledgs, the
foregoing is true and correct and thgt' this declaration was executed on the

Zi_. day of January, 1998, in Las Vegas, Nevada.

JOHN LUCERO

RILEY, BRLY RAY
RCV'D O4MAYQS PC-268447
Prior Counsel Files

12 <
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REGLARATION OF Joax con

|, Joan Coe, deciares as foliows:

1. | am u former investigatar with the Clwrk County Public Defender's OMce,

where | worked irom 1982 to the summer of 1990, Currently, | am employed
as an inveetigator with Clark County Child Protactive Services.

1. Al the tima of the Albert “Ramrod” Bolin homicids, Oclober 1, 1969, | was
sctively employed as a Public Defsnder investigator and investigated al
types of criminml oases. Back then, | was the only woman investigator in the
Public Defender's Office. '

3. On Thwrsday, Jenuary 22, 1988, Mr. Riley's investigator, Tom Casler, of

Thomas W. Casisr investigations, interviowed me at the fim's offics, 620 S.
Cesino Center Boulevard, Las Vegas, NV, 88101, regarding *any
recollsctions ! might have of the Bolln homicide.

4. in addition to providing facts related to the October 1, 1990, homicide of
Albert “Ranmvod” Bolin, Mr. Casler showed me homicide scene pholos and
Public Defender memos and reports in sn effort to prompt my memory.
However, | do remamber that because of time and financial constraints it was
very hard for investigators to do a thorough investigation.

S. During the nine years | worked for the Public Defender, the investigators
used to talk about the poor quelity of wark in the offics. it was belleved thet
the defendarts really didn't nesd to worry, that they would win st the post-
conviction level. That's how bad i was.

6. Al that time, thers was no murder team. w.modbwk-bunhpw.lnpau--

conviction, a defendant could use the investigative issue becauss, as an
investigator, you were working for four or five attomeys. You had 10 do alt of
their cases and there were no special time alloiments or teams for anyone to
work on @ homicide. So that meant a desth penalty case, basically, was

troated (ke any aother case.
7. The homicide team was not foundad until after | leR the office.
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. L 4 w.mmmmmmmm-omywmmm

w.Rﬂwmmodmmmnmm.ulmmud
that case either. M. Casler told me that the AWDW case went to bial on
JMyOJO&.M&.RIbymeIy.NMWMh
Mmmwwwmummmmm
January 21, 1960. From my axperience. you never try a case ke that prior
b-mmmummmmumnoa

9. During the time | was with the Pubiic Defender's Office, defendants were
often polygraphed. Namny,llmmbhmmlomh
case mamo, I'd tel) the defencant. Al other times, the attomey might do A
So.mrauummmmmmhmmu
atiomay wouid ask them 1o take 1. I they refused, | dor't think tharo ware
eny negative fesiings, But if the defencant failed, thers was probably a
feeling the person was guilty.

10.1n 1989, Bill Mason was the office polyprapher. He wes just going through
school than. Rey Slaughter was there eeriier, Ray was very, very good. |
mmmummnmum. Al one point, we ran out of apacs in
nm.nmummmhmwmua‘wwm
He had an offics on the first floor. it had giass wails on two sides and wae
mmuumummmhwmuum
conducive o doing @ polygraph sxamination. & was my feeling that, because
thm,ﬂmndauimbaﬁmbrMmMm r
can’t recall whether Bill pulled the drapas when he polygraphed » defendant
of nat, but | do recall that it was « talry noisy locstion.

11. 1t seamed to me that the polygraph was used & kot of times t appease the
defendants. Nmm.uummmummm
. It might have been used to got some loverage with the DA warking on the
csse, mMmmuyprmummmm. | thought
Ray Slsughter was excelient. MIMMMMM'WB?./

[ TUTE T o - Py p— 3
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Mwmmmuuwummm | know there
MMMEMMMMQHGWM'
nunllkRCMG-uv#nhy.anndwunltunannycmiuiu-th
inconciusives, R may have changed by now. | don't know.
u.Frunﬁ-um.Nwwmmmdmm
thing with the attomeys. mwpwmmwa
hM.Wbmmummth | don't inow
mmmwmmmnm There were other
variables, tov. mmmmduuwmwmmm
didn't.
ls.mmmmwmhwmwﬂﬂw“mm
mmmum‘ummunmmm'-
done, was begun shortly before the trial. From my experience, though, & waa
Mmhahum%mbhohh”ﬂm%ﬂodh
tnal, ummmmw.mmmlmumu
Rhymm%bw.unldwﬂmwmmm it aivo looks

u.w.cus-ruuamumomwmmmm
Wbmummledeuym We had very iittle
WbMMMMMMMaM
butget tbem, '
ns.mmm.mmm:wuﬁmm
mm.wmmm.mmmhm
your dally team work, \Mmyoummh4w5wm~p.am
mmmwnmdmamumm. My feeling was,
mamm.dhmmmmﬁmﬂm
work just on the murder cass. The Investigstors used 10 taik sbout i, that
hw.naddmdmmm.mmdmmummi%

]
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poorly investigeted, and win. We talked sbout that a fot. We just didn’t have

. the time to do an adequate job. And from the looks of Billy Ray Riiey's case,
wammnmmmmm-mmmwum
work into it as they might have.

16. But, in my opinion, the biggest problom was thel we didrTt have & muder
team and specific investigators to work the murder cases. And as the only
famalg investigator in the office, | had sdditional duties. Al times an attomey
mmlmmuubhhmmm.wlwmﬂh
snother investigator to do that | didn't mind doing i, but it certainly was o
probilem for my own cases.

idodmuwmlydpmym&-hnmumwmw
that this deciaration was smcuted on the mﬁquuumm.qm

Vegas,; Nevada.
é Joan Coe
m-“ 4
TN-T0-1998 15156 2 474 P34 o P.e2
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Price Public Oetendar Sarvice
St - When

b
Ao DO | Weight YT ) Sodl Sematy Mo

Fomaln
MEDICAL HISTORY — Mental or Physical Problems:
Amma O Aueass Oum
FAMILY: " O single O Married O Divorced O Separated
Chiidren: OYES ONO HowMany:________ Ages:
Defendant Supports: [J Wite  [J Chidren  (J Other:
1. BRIEFLY tell us what happened conceming this charge:
~ 2. NEXT COURT DATE: . O Confirmation O Amaignment  [J Preliminasy Hearing
3. Oid you give an oral or written statement to police? O yes O No
4, ...l you take a polygraph? O YES a nNo
8. Place of Interview: Date: . Interviewed By:
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1 | MOTN
DAVID ROGER
2 | Clark County District Attorney
Nevada Bar #002781
3 || NANCY A. BECKER
Deputy District Attorney
4 || Nevada Bar #00145
200 Lewis Avenue, 3™ Floor
5 || Las Vegas, Nevada 89155-2211
(702) 671-2700
6 || Attorney for Plaintiff
7 DISTRICT COURT
8 CLARK COUNTY, NEVADA
9 || THE STATE OF NEVADA, )
10 Plaintiff, CASENO: (053867
11 -Vs- DEPTNO: V
12 | SAMUEL HOWARD,
#0624173
13
14 Defendant.
15
16 STATE'S NOTICE OF MOTION AND MOTION TO DISMISS
DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS
17 (POST-CONVICTION)
18 DATE OF HEARING: 6/05/08
19 TIME OF HEARING: 9:00 A.M.
20 COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
21 | NANCY A. BECKER, Deputy District Attorney, and files this Notice of Motion and Motion
22 || to Dismiss Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction).
23 This Motion is made and based upon all the papers and pleadings on file herein, the
24 | attached points and authorities in support hereof, and oral argument at the time of hearing, if
25 || deemed necessary by this Honorable Court.
26 || /77
27\ /17
28 || /11
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing motion on for setting before the above entitled Court, in Department
V thereof, on Thursday, the 5th day of June, 2008, at the hour of 9:00 o'clock a.m., or as
soon thereafter as counsel may be heard.

DATED this & day of April, 2008.

DAVID ROGER
Clark County District Attorney
Nevada Bar #2781

o VL

-NANCY A. BECKER
Deputy District Attorney
Nevada Bar #00145

STATEMENT OF THE CASE

On Mﬁy 20, 1981 defendant Samuel Howard was indicted on one count of Robbery
with Use of a Deadly Weapon involving a Sears security officer named Keith Kinsey on
March 26, 1980; one count of Robbery with Use of a Deadly Weapon involving Dr. George
Monahan and one count of Murder with Use of a Deadly Weapon involving Dr. Monahan,
both committed on March 27, 1980. With respect to the murder count, the State alleged two
theories: willful, premeditated and deliberate murder or murder in the commission of a
robbery. (Reporter’s Transcript of Proceedings “RT” 5/20/81, 1-115).

Howard was arrested in California where he was serving time for a robbery
committed on or about April 1, 1980. He was extradited in November of 1982 and an initial
appearance was set for November 23, 1982. At that time the matter was continued for

appointment of counsel, the Clark County Public Defender’s Office.

2 PAWPDOCS\MOTION\Outlying\0G0\0G012701.doc
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1 On November 30, 1982, Terry Jackson of the Public Defender’s Office represented to

2 || the district court that Howard qualified for the Public Defender’s services, however Mr.

3 || Jackson indicated he could not handle the case as his family were personal friends with Dr.

4 | Monahan and he left it to the district court to determine if this would constitute a conflict for

5 || the office as he was the team chief for the murder/major case unit of the office. The district

6 || judge determined that the relationship did not create an actual conflict and appointed Mike
‘ 7 | Peters to Howard’s case. (RT 11/30/82, 2-6).

8 Mr. Peters requested a one week continuance to consult with Howard about the case.

9 || Howard objected, insisted on being arraigned and demanded a speedy trial. After discussion,
10 | the district court accepted a plea of not guilty and set a trial date of January 10, 1983. Mr.
11 |f Peters asked for an extension of time to file any writ of pre-trial habeas corpus once the
12 || grand jury transcripts became available. The district court noted with such a short trial date,
13 || this did not seem feasible, especially given Howard’s insistence on proceeding forward as
14 || quickly as possible. (Id. at 3-5).
15 Howard filed a motion in late in December asking for his counsel to be removed and
16 || substitute counsel appointed. The motion alleged lack of communication, investigation and
17 || conflict of interest (Jackson’s friendship with victim) and general mistrust of the public
18 || defender system as grounds for relief. (RT 12/30/82, 3-7). Mr. Peters asked for time to
19 || respond. In his response, Mr. Peters indicated he had been in trial in another capital murder
20 | case and that the reason he initially asked for time to consult with Howard at the arraignment
21 || was to discuss Peters’ trial schedule and the problems inherent with defending a murder
22 || case, particularly one in which the State indicated it would be seeking death, on such a short
23 || trial setting. (Id. at 8).
24 Mr. Peters indicated he got the existing discovery and met with Howard within five
25 | days of being appointed. He further stated that based on the initial review of the discovery,
26 || he filed a motion for funds to hire a psychiatric expert and discussed his trial schedule and
27 || the discovery with Howard. Mr. Peters explained he did not give Howard copies of the
28
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1 || discovery because that presented logistic problems.' Mr. Peters affirmed that Mr. Jackson
- 2 || had no contact with the case, but that Howard was unwilling to discuss the case with him or
< 3 || Mr. Cooper. Mr. Peters noted that Howard’s refusal to communicate presented problems as |
o 4 |I well as the short trial setting and he indicated he would be moving for continuance. (RT
o 5 | 12/30/82, 8-12).
6 The district court indicated that Howard’s concerns about investigation and
;::f;;; 7 || communication were understandable and that Mr. Peters should step up his efforts. The
8 || court found no conflict of interest, told Howard he was not entitled to have copies of the
9 || discovery and continued the matter with instructions that Howard talk to counsel about their
10 || concerns with an early trial setting telling. The district court indicated that counsel should
11 || inform the court about their ability to meet the January 10, 1983 trial date on January 4™
12 || With respect to the motion for a psychiatric expert, the district court inquired if this was for
13 || competency and counsel indicated it was not, but it was to help evaluate Howard’s mental
14 || status at the time of the events. The district court granted the motion and appointed Dr.
15 || O’Gorman to assist the defense. (RT 12/30/82, 13-15).
16 At the status check on January 4, 1983, Mr. Marcus Cooper, co-counsel for Howard,
17 || appeared as Mr. Peters was in trial. Mr. Cooper indicated the defense could not be ready for
18 | the January 10™ trial date. Mr. Cooper represented that there was still a great deal of
19 | investigation to be done based on the discovery. Howard objected to any continuance even
20 || with knowledge that his attorneys’ could not complete the investigations by that date.
21 || Howard stated unequivocally that he wanted to go to trial. Mr. Cooper represented that
22 | Howard was still refusing to cooperate with counsel. The district court noted that if Howard
23 || wanted to act against his best interests, it was his decision to make. The district court then
24 [ directed counsel that the Public Defender’s Office should clear all other work so as to
25 || accommodate Howard. After giving Howard one more caution about the downsides of
26
27 ||  Aside from the time it takes to make copies, because other inmates may gain access to a defendant’s discovery and use
that to a defendant’s disadvantage, the Public Defender’s Office discouraged clients from keeping legal documents in
28 || their cells.
4 P:AWPDOCS\MOTION\Outlying0G0'0G012701 doc
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1 || forcing counsel to proceed and receiving Howard’s response that he did not want a
2 || continuance, the district court stated the trial would go forward as scheduled. (RT 1/4/83).
L 3 On the day of trial, Mr. Cooper appeared with Mr. George Franzen. Because of Mr.
4 || Peters’ on-going trial, Mr. Cooper assumed lead counsel status and recruited Mr. Franzen as
l 5 || second chair. Mr. Cooper moved to withdraw citing the conflict with Mr. Jackson and
af::ﬁf 6 || noting that another deputy public defender, Mr. Gibson also knew the Monahans and had
’l 7 || apparently expressed to others (not trial counsel) that Howard should die. Mr. Cooper
8 || indicated these facts create mistrust in Howard and he therefore refused to cooperate. This
9 || motion was denied. (RT 1/10/83 10AM, 1-3).
10 Defense counsel then moved for a continuance as they did not feel comfortable
11 || proceeding to trial in this case, given the issues involved, with only six weeks to prepare.
12 || The district court noted that defense counsel had filed several motions so they must be
13 || prepared and defense counsel responded that the motions used standard language in an effort
14 || to do as much as possible for Howard but they were inadequate and, as expected, the State
15 || had now formally filed a Notice of Intent to Seek the Death Penalty. Defense counsel
16 || indicated they had been working diligently, but as an example of the problems, although they
17 || were able to talk to mental health facilities, there was not enough time to obtain records.
18 || Moreover, Howard had refused to talk to Dr. O’Gorman and there were issues about
19 || Howard’s competency at the time of the offenses and given what happened in the California
20 || proceedings, Howard’s competency to stand trial might need to be evaluated. Counsel also
21 || stated that numerous out-of-state witnesses had not been interviewed and the transcripts of
22 | the California proceedings needed to be obtained. (RT 1/10/83 10AM, 3-8).
23 At this point Howard indicated that based on what Mr. Cooper was saying; Mr.
24 || Cooper had won him over and appeared to be wavering on the issue of a continuance. The
25 || district court indicated he saw no issue of competency to stand trial and gave counsel time to
26 || discuss the situation with Howard in light of Howard’s comments. (RT Id at 8-14). After a
27 || recess, defense counsel indicated Howard still wanted new counsel and still wanted to go to
28 || trial. They asked for additional time to speak with Howard. Court was recessed until the
5 PAWPDOCS\MOTIONOutlying0G0\GO12701.doc
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1 || afternoon. (RT 1/10/83 11AM, 1-3).
2 After lunch defense counsel renewed their motion for a continuance indicating this
; 3 || was not an area where the client had absolute control. The district court was obviously
‘ 4 || frustrated by Howard’s attitude and noted there was no conflict of interest and no reason for
5 || Howard’s fears, but reiterated that only Mr. Cooper and Mr. Franzen would be involved in
6 | the case. The district court then went on a tirade about how the Public Defender’s Office
i 7 || should have the resources to drop everything and accommodate a six week trial setting in a
8 || death penalty case if that was what the client desired. The district court then granted the
9 || continuance in light of the fact this was a death case. (RT 1/10/83 1:30PM, 3-11).
10 The guilt phase of the trial began on April 11, 1983 and concluded on April 22, 1983.
11 || The jury returned a verdict of guilty on all three counts. The penalty phase was set to begin
12 [ on May 2, 1983. In the interim, one of the jurors, Marilyn Capasso, tried to contact the trial
13 || judge about a problem. Because the district judge was on vacation, someone referred Ms.
14 || Capasso to the district attorney’s office. Ms. Capasso contacted Mr. Mel Harmon, one of the
15 || trial deputies, who told Ms. Capasso he could not talk to her and referred her to the jury
16 || commissioner. (RT 5/2/83, 1421-1429).
17 At an evidentiary hearing, Ms. Capasso confirmed that Mr. Harmon refused to talk to
18 | her and simply told her if the judge wasn’t available she should see the jury commissioner.
19 [ Ms. Capasso and the Jury Commissioner, Lynn Kennington testified as to the nature of their
20 || conversation. In essence, Ms. Capasso had trouble sleeping over the weekend after the end
21 || of the guilt phase and was concerned about her emotional ability to proceed. By the time of
22 || May 2™, she indicated she was fine. The district court denied Howard’s motions for a
23 || mistrial or elimination of the death penalty as a sentencing consideration. (RT 5/2/83, 1431-
24 || 1450, 1462).
25 Defense counsel renewed their motion to withdraw indicating they had irreconcilable
26 | differences with Howard over the conduct of the penalty phase. Mr. Franzen indicated they
27 || had documents and witnesses in mitigation, but that Howard had instructed them not to
28 || present any mitigation evidence. Howard also instructed them not to argue mitigation and
6 PAWPDOCS\MOTION\Outlying\0G0\0G012701 .doc
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1 || they would not follow that directive, but would argue mitigation. Mr. Franzen also indicated
2 || that Howard told them he wished to testify, but would not tell them the substance of his
3 | testimony. Finally Mr. Franzen indicated they had attempted to get military and mental
4 || health records but were unsuccessful because the agencies possessing the records would not
o 5 || send copes without a release signed by Howard and Howard refused to sign the releases.
6 || Mr. Franzen stated that perhaps new counsel would be able to convince Howard to change
‘ 7 || his mind. The district court canvassed Howard if this was correct and Howard confirmed it
8 || was true and that he did not want any mitigation presented. The district court found Howard
9 || understood the consequences of his decision and denied the motion to withdraw concluding
10 || defense counsel’s disagreement with Howard’s decision was not a valid basis to withdraw. |
11 || (RT 5/2/83, 1415-1421).
12 " The penalty phase began on May 2, 1983 and concluded on May 4, 1983. The State
13 || originally alleged three aggravating circumstances: the murder was committed by a person
14 || who had previously been convicted of a felony involving the use of violence - namely
15 || Robbery with Use of a Deadly Weapon in California and a 1978 New York conviction in
16 || absentia for Robbery with Use of a Deadly Weapon and the murder occurred in the
17 || commission of a robbery. Howard moved to strike the California conviction because the
18 || conviction occurred after the Monahan murder and the New York conviction because it was
19 [| not supported by a judgment of conviction. The district court struck the California
20 || conviction’ but denied the motion as to the New York conviction, noting that the records
21 [ reflected a jury had convicted Howard and the lack of a formal judgment was the result of
22 || Howard’s absconding in the middle of trial. (RT 5/2/83, 1451-1460).
23 The State presented evidence of the aggravating circumstances (RT 5/2/83, 1465-
24 || 1480) and Howard took the stand and related information on his background. Howard
25 Il discussed his military service and stated he had suffered a concussion and received a Purple
26
27
2 This case was tried before the law regarding the timing of a violent felony conviction vis-3-vis the penalty phase of a
28 || capital case was clarified.
7 PAWPDOCS\MOTION\Outlying'0G0\0G012701 doc
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1 || Heart.’ Howard also stated he was on veteran’s disability in New York." He said he was in
2 || various mental health facilities in California including being housed in the same facility as
3 || Charlie Manson. He testified he had been diagnosed as a schizophrenic, but that some of the
4 || doctors thought he was malingering. When asked about his childhood, Howard became
5 || upset. He indicated he didn’t want to talk about the death of his mother and sister. Howard
6 || indicated he was not mentally ill and knew what he was doing at all times. (RT 5/2/83,
7 || 1514-1529).
8 During a break in the testimony, Howard suddenly stated he didn’t understand what
9 || mitigation meant and that he would leave it up to his attorneys to decide what to do. The
10 | district court asked Howard if he was now instructing his attorneys to present mitigation and
11 J| he refused to answer the question. Howard did indicate that he wanted his attorney’s to
12 || argue mitigation and defense counsel asked for time to prepare, which was granted. (RT
13 || 5/2/83, 1529-1535).
14 The jury found both aggravating circumstances existed and that no mitigating
15 || circumstances outweighed the aggravating circumstances. The jury returned a sentence of
16 || death.
17 Howard appealed to the Nevada Supreme Court. On appeal he was represented by
18 || Elizabeth Hatcher. Howard raised the following issues on direct appeal: 1) ineffective
19 || assistance of counsel based on actual conflict arising out of Jackson’s relationship with Dr.
20 || Monahan; 2) denial of the motion to sever the Sears’ count from the Monahan counts; 3)
21 || denial of an evidentiary hearing on the motion to suppress Howard’s statements and
22 || evidence derived therefrom; 4) refusal to instruct the jury that accomplice testimony should
23 || be viewed with mistrust; 5) refusal to instruct the jury that Dawana Thomas was an
24 || accomplice as a matter of law; 6) the denial of the motion to strike the felony robbery and
25
26
3 The military records attached to the petition do not reflect any such injury or award.
27 || * Howard’s military records do not support this and there are no records of any admissions to a veteran’s hospital.
Howard admits the was never actually admitted to a hospital in New York because they required identification and he
28 || could not identify himself due to existing warrants for his arrest.
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1 || New York prior violent felony aggravators; and 7) the giving of an anti-sympathy instruction
2 || and refusal to instruct the jury that sympathy and mercy were appropriate considerations.
3 The Nevada Supreme Court affirmed Howard’s conviction and sentence. Howard v.
4 || State, 102 Nev. 572, 729 P.2d 1341 (1986) (hereinafter “Howard 1”). The Court held that
‘ 5 || the relationship of two members of the Public Defender’s Office with Monahan did not
‘ 6 (| objectively justify Howard’s distrust and there was no evidence that those attorneys had any
'L, 7 || involvement in his case. Therefore no actual conflict existed and the claim of ineffective
8 || assistance of counsel on this basis had no merit. The Court further concluded the district
9 || court did not abuse its discretion by refusing to sever the counts and by not granting an
10 | evidentiary hearing on the suppression motion. The Court noted that the record reflected
11 |[ proper Miranda warnings were given and the statements were admitted as rebuttal and
12 I impeachment after Howard testified. The Court also found that the district court did not
13 || error in rejecting the two accomplice instructions; the anti-sympathy language in one of the
14 | instructions was not err in light of the totality of the instructions and the record supported the
15 | district court’s refusal to instruct on certain mitigating circumstances for lack of evidence.
16 || The Court concluded by stating it had considered Howard’s other claims of error and found
17 || them to be without merit. Howard filed a petition for rehearing which was denied on March
18 || 24, 1987. Remitittur was stayed pending the filing of a Petition for Writ of Certiorari to the
19 || United States Supreme Court on the anti-sympathy issues. John Graves, Jr. was appointed to
20 |f represent Howard on the writ petition. The petition was denied on October 5, 1987 and
21 || Remitittur issued on February 12, 1988.
22 On October 28, 1987, Howard filed his first State petition for post-conviction relief.
23 || John Graves Jr. and Carmine Colucci originally represented Howard on the petition. They
24 || withdrew and David Schieck was appointed. The petition raised the following claims for
25 | relief: 1) ineffective assistance of trial counsel — guilt phase - failure to present an insanity
26 || defense and Howard’s history of mental illness and commitments; 2) ineffective assistance
27 || of trial counsel — penalty phase — failure to present mental health history and documents;
28 || failure to present expert psychiatric evidence that Howard was not a danger to jail
9 PAWPDOCS\MOTION'Outlying\0G0\0G012701 .doc
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1 |f population; failure to rebut future dangerousness evidence with jail records and personnel;
2 | failure to object to improper prosecutorial arguments involving statistics regarding
f 3 || deterrence, predictions of future victims, Howard’s lack of rehabilitation, aligning the jury
) 4 || with “future victims,” comparing victim’s life with Howard’s life, diluting jury’s
o 5 || responsibility by suggesting it was shared with other entities, voicing personal opinions in
. 6 [ support of the death penalty and its application to Howard, references to Charles Manson,
o 7 || voice of society arguments and referring to Howard as an animal; 3) ineffective assistance of
8 || appellate counsel — failure to raise prosecutorial misconduct issues.
9 An evidentiary hearing was held on August 25, 1988. George Franzen, Lizzie
10 || Hatcher, John Graves and Howard testified.” Supplemental points and authorities were filed
11 || on October 3, 1988. The district court entered an oral decision denying the petition on
12 || February 14, 1989. The district court concluded that trial counsel performed admirably
13 || under difficult circumstances created by Howard himself. As to the failure to present an
14 || insanity defense and present mental health records, the court found that Howard was
15 [| canvassed throughout the proceedings about his refusal to cooperate in obtaining those
16 [ records, particularly his refusal to sign releases. Howard knew what was going on, was
17 || competent and was trying to manipulate the proceedings and that there was no evidence to
18 || support an iﬁsanity defense, therefore counsel were not ineffective in this regard. (RT
19 || 2/14/89, 1-12).
20 On the issue of failure to object to prosecutorial misconduct, the district court found
21 || that defense counsel did object where appropriate and the arguments that were not objected
22 [ to did not amount to misconduct and were a fair comment on the evidence. Even if some of
23 || the comments were improper, the district court concluded that they would not have
24 || succeeded on appeal as they were harmless beyond a reasonable doubt. (RT 2/14/89, 1-12).
25
26
5 Howard, in complete contradiction to his trial statements, now claimed he had cooperated fully with counsel, asked
27 || them to present mitigating evidence and not only agreed to sign releases but asked them to obtain the military and health
28 records.
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1 [| Formal Findings of Fact and Conclusions of Law were filed on July 5, 1989.
2 The Nevada Supreme Court affirmed the district court’s denial of Howard’s first state
= 3 || petition for post-conviction relief. Howard v. State, 106 Nev. 713, 800 P.2d 175 (1990)
‘ 4 I (hereinafter “Howard II”). David Schieck represented Howard in that appeal. On appeal
5 || Howard raised ineffective assistance of trial and appellate counsel regarding the
6 || prosecutorial misconduct issues. The Supreme Court found three comments to be improper
i 7 || under Collier v. State, 101 Nev. 473, 705 P.2d 1126 (1985)" : 1) a personal opinion that
8 || Howard merited the death penalty, 2) a golden rule argument — asking the jury to put
9 || themselves in the shoes of future victims and 3) an argument without support from evidence
10 || that Howard might escape. The Court found that counsel were ineffective for failing to
11 || object to these arguments but concluded there was no reasonable probability of a contrary
12 || result absent these remarks and therefore no prejudice. The Court rejected Howard’s other
13 || contentions of improper argument.
14 With respect the mitigation evidence issues, the Nevada Supreme Court upheld the
15 || district court’s findings that this was a result of Howard’s own conduct and not ineffective
16 | assistance of counsel.®
17 Howard proceeded to file a second federal habeas corpus petition on May 1, 1991,
18 || This proceeding was stayed for Howard to exhaust his state remedies on October 16, 1991.
19 Howard then filed his second state petition for post-conviction relief on December 16,
20 | 1991. Cal J. Potter, Il and Fred Atcheson represented Howard in the second state petition.
21 (| In that petition, Howard alleged denial of a fair trial based on prosecutorial misconduct,
22 || namely: 1) jury tampering based on Mr. Harmon’s contact with Juror Capasso; 2)
23
%During the pendency of the first State petition for post-conviction relief, Howard filed his first Federal petition for
24 || habeas relief. That petition was dismissed without prejudice on June 23, 1988.
25 )| 7 Collier was decided two years after Howard’s trial.
26
® The State filed a petition for rehearing with respect to sanctions imposed on the prosecutor because his remarks
27 || violated Collier. The State noted that Howard’s trial occurred before Collier therefore the Court should not sanction
28 counsel for conduct that occurred before the Court issued the Collier opinion. Rehearing was denied February 7, 1991,
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1 || expressions of personal belief and a personal endorsement of the death penalty; 3) reference
o 2 || to the improbability of rehabilitation, escape, future killings; 3) comparing Howard’s life |
J 3 || with Dr. Monahan’s and 4) a statement that the community would benefit from Howard’s |
. 4 { death. The petition also asserted an ineffective assistance of trial counsel claim for failing to
r 5 | explain to Howard the nature of mitigating circumstances and their importance. Finally the
. 6 || petition raised a speedy trial violation and cumulative error.
= 7 The State moved to dismiss the second state petition as procedurally barred or
8 || governed by the law of the case on February 10, 1992. In his reply, Howard dropped his
9 || speedy trial claim as unsubstantiated and indicated if the other claims were barred, then they
10 || had been exhausted and Howard could proceed in Federal Court.
11 The district court denied the petition on July 7, 1992. The district court found that the |
12 {I claims of prosecutorial misconduct and ineffective assistance of counsel relating thereto as
13 || well as the claims relating to mitigation evidence had been heard and found to be without
14} merit or failed to demonstrate prejudice. Such claims were therefore barred by the law of the
15 || case. The district court further concluded that any claim of cumulative error and any issues
16 || not raised in previous proceedings were procedurally barred. Finally the district court found
17 || the speedy trial violation was a naked allegation, frivolous and procedurally barred.
18 Howard appealed the denial of his second state petition to the Nevada Supreme Court,
19 | which dismissed his appeal on March 19, 1993. The Order Dismissing Appeal found that
20 | Howard’s second state petition was so lacking in merit that briefing and oral argument was
21 || not warranted. Howard filed a Petition for Writ of Certiorari challenging the summary
22 || affirmance and the United States Supreme Court denied the request on October 4, 1993.
23 On December 8, 1993, Howard returned to federal court and filed a new pro se habeas
24 || petition rather than lifting the stay in the previous petition. After almost three years, on
25 || September 2, 1996, the federal district court dismissed the petition as inadequate and ordered
26 || Howard to file a second amended federal petition that contained more than conclusory
27 || allegations. Thereafter Howard, now represented by Patricia Erickson, filed a Second
28 || Amended Petition for Writ of Habeas Corpus on January 27, 1997.  After almost five years,
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1 [ on September 23, 2002, the Second Amended Federal Petition was stayed for Howard to

2 l again exhaust his federal claims in state court.
= 3 Howard filed his third state petition for post-conviction relief on December 20, 2002.
4 || Patricia Erickson represented him on this petition. The petition asserted the following
5 | claims, phrased generally as denial of a fundamentally fair trial or assistance of counsel
il 6 || under the Fifth, Sixth and Fourteenth Amendments of the United States Constitution or as
t 7 || cruel and unusual punishment under the Eighth Amendment: 1) failure to sever Sears
8 || robbery count from Monahan robbery/murder counts; 2) failure to suppress Howard’s
9 || statements to LVMPD and physical evidence derived therefrom; 3) speedy trial violation; 4)
10 | trial counsel actual conflict of interest — Jackson issue; 5) failure to give accomplice as a
11 || matter of law and accomplice testimony should be viewed with distrust instructions — Dwana
12 || Thomas; 6) improper jury instructions — diluting standard of proof - reasonable doubt,
13 | second degree murder as lesser included of first degree murder, premeditation, intent and
14 I malice instructions; 7) improper jury instructions — failure to clearly define first degree
15 )} murder as specific intent crime requiring malice and premeditation; 8) improper
16 || premeditation instruction blurred distinction between first and second degree murder; 9)
17 || improper malice instruction; 10) improper anti-sympathy instruction; 11) failure to give
18 || influence of extreme mental or emotional disturbance mitigator instruction; 12) improper
19 | limitation of mitigation by giving only “any other mitigating circumstance” instruction; 13)
20 || failure to instruct that mitigating circumstances findings need not be unanimous; 14)
21 | prosecutorial misconduct — jury tampering, stating personal beliefs, personal endorsement of
22 || death penalty, improper argument regarding rehabilitation, escape and future killings;
23 || comparing Howard and victim’s lives, comparing Howard to notorious murder (Charles
24 || Manson) and improper community benefit argument; 15) use of felony robbery as aggravator
25 || and basis for first degree murder; 16) improper reasonable doubt instruction; 17) ineffective
26 | assistance of trial counsel — inadequate contact, conflict of interest, failure to contact
27 || California counsel to obtain records, failure to obtain Patton and Atescadero hospital records,
28 || failure to obtain California trial transcripts, failure to review Clark County Detention Center
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medical records, failure to challenge competency to stand trial, failure to obtain suppression
hearing, failure to present legal insanity, failure to object to reasonable doubt instruction,
failure to view visiting records and call witnesses based upon same, failure to call Pinkie
Williams and Carol Walker in penalty phase, failure to investigate and call Benjamin Evans
in penalty phase, failure to obtain San Bernardino medical records regarding suicide attempt,
failure to obtain military records, failure to adequately explain concept of mitigation
evidence, failure to object to prosecutorial misconduct in closing arguments, failure to refute
future dangerousness argument, failure to object to trial court’s limitation of mitigating
circumstances and failure to object to instructions which allegedly required unanimous
finding of mitigating circumstances; 18) ineffective assistance of appellate counsel — failed
to raise claims 3, 4, 6-9, 12, 13, 15, 16, 20 and 21 on appeal; 19) ineffective assistance of
post-conviction counsel — failure to adequately investigate and develop all trial and appeal
claims; 20) cumulative error; 21) Nevada’s death penalty is administered in an arbitrary,
irrational and capricious fashion; 22) lethal injection constitutes cruel and unusual
punishment and 23) the death penalty violates evolving standards of decency.

The State filed a motion to dismiss Howard’s third State petition on March 4, 2001.
The State argued that the entire petition was procedurally barred under NRS 34.726(1) (one
year limit) and NRS 34.800 (five year laches) and that Howard had not shown good cause
for delay in raising the claims to overcome the procedural bars. The State also analyzed
each claim and noted what issues had already been raised and decided adversely to Howard
or should have been raised and were waived.

Howard filed an amended third state petition. The amended petition expanded the
factual matters under Claim 17 regarding Howard’s family background that Howard asserted
should have been presented in mitigation.

On August 20, 2003, Howard filed his opposition to the State’s motion to dismiss his
third state petition. As good cause for delay, Howard alleged Nevada’s successive petition

and waiver bar (NRS 34.810) is inconsistently applied and Pellegrini v. State, 117 Nev. 860,

34 P.3d 519 (2001) is not controlling. Howard contended NRS 34.726 did not apply because
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1 || any delay was the fault of counsel not Howard and NRS 34.726 is unconstitutional and
2 || cannot be applied to successive petitions Pellegrini notwithstanding. Howard argued the
3 || Due process and Equal Protection clauses of the Federal Constitution bar application of NRS
4 || 34.726, NRS 34.800 and NRS 34.810 to Howard. In addition, Howard asserted NRS 34.800
fiii‘i*" 5 || did not apply because the State had not shown prejudice and the presumption of prejudice
, 6 | was overcome by the allegations in the petition.
{ 7 The State filed a reply to the opposition on September 24, 2003. The district court
8 || issued an oral decision on October 2, 2003 dismissing the third State petition as procedurally
9 || barred under NRS 34.726 and finding Howard had failed to overcome the bar by showing
10 |t good cause for delay. The district court independently dismissed the claims under NRS
11 || 34.810. Written findings were entered on October 23, 2003.
12 Howard appealed the dismissal to the Nevada Supreme Court, which affirmed the
13 || district court’s dismissal of the third State petition on December 4, 2004. The High Court
14 | addressed Howard’s assertions that he had either overcome the procedural bars or they could
15 || not constitutionally be applied to him and rejected them. Among its conclusions, the Court
16 || noted that the record reflected Howard was aware that all his claims challenging the
17 || conviction or imposition of sentence must be joined in a single petition and that Howard had
18 || no right to post-conviction counsel at the time of the filing of his first and second State
19 || petitions for post-conviction relief and hence ineffectiveness of post-conviction counsel
20 | could not be good cause for delay.’
21 Howard then returned to Federal District Court where he filed his Third Amended
22 | Petition for Writ of Habeas Corpus on October 23, 2005. That petition has not been stayed.
23 || Two years after filing his third amended petition in Federal Court, Howard filed the instant
24 || fourth State petition for post-conviction relief on October 25, 2007.
25 STATEMENT OF FACTS
26 On March 26, 1980, around noon, a Sears’ security officer, Keith Kinsey, observed
27
28 || °See 1987 Nev. Stat., ch. 539, § 42 at 1230 (providing that appointment of counsel was discretionary not mandatory).
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1 | Howard take a sander from a shelf, remove the packing and then claim a fraudulent refund
2 || slip from a cashier. Kinsey approached Howard and asked him to accompany Kinsey to a
< 3 || securnity office. Kinsey enlisted the aid of two other store employees. Howard was
l 4 | cooperative, alert and indicated there must be some mistake. In the security office, Kinsey
o 5 || observed Howard had a gun under his jacket and attempted to handcuff Howard for safety
- 6 | reasons. A struggle broke out and Howard drew a .357 revolver and pointed it at the three
‘ 7 || men. Howard had the men lay face down on the floor and took Kinsey’s security badge, ID
8 || and a portable radio (walkie-talkie). Howard threatened to kill the three men if they
9 || followed him and he fled to his car in the parking lot. (RT 4/12/83, 218-240). A yellow
10 || gold jewelry ID bracelet was found at the scene and impounded. (Id. at 369-372). It was
11 | later identified as Howard’s. (RT 4/20/83, 930). The Sears in question was located at the
12 || corner of Desert Inn Road and Maryland Parkway at the Boulevard Mall.
13 Dawana Thomas, Howard’s girlfriend, was waiting for him in the car.' Howard had
14 [ told her to wait for him and she was unaware of his intentions to obtain money through a
15 || false refund transaction. (RT 4/20/83, 935). Fleeing from the robbery, Howard hopped into
16 | the car, a 1980 black Oldsmobile Cutlass with New York plates 614 ZHQ and sped away
17 || from the mall. (RT 4/20/83, 937-945). While escaping, Howard rear-ended a white corvette
18 || driven by Stephen Houchin. Houchin followed Howard when Howard left the scene of the
19 | accident. Howard pointed the .357 revolver out the window of the Olds and at Houchin’s
20 || face, telling Houchin to mind his own business. (RT 4/12/83, 377-387; 4/20/83, 937-945).
21 Howard drove to the Castaways Motel on Las Vegas Boulevard South and parked the
22 | car for a few hours. Thomas and Howard walked about and Howard made some phone calls.
23
24 || " Howard claimed Thomas was his wife and moved to suppress her statements under the marital privilege doctrine. The
district court held an evidentiary hearing. Certified copies of Thomas’ marriage to Lenon Thomas in Tuscon, Arizona in
25 || 1974 were admitted together with a decree of divorce from Thomas dated September 5, 1980. Howard testified he
married Thomas in New York in 1979 but could not remember where, who performed the ceremony, where a license had
26 || been obtained. Howard also introduced letters written by Thomas to Howard while he was in custody in California that
were signed “love you, your wife.” Thomas denied ever marrying Howard and indicated the letters were just an
27 || expression of her feelings at the time. The district court ruled that Howard could not have been legally married to
Thomas as she had not been divorced from her first husband and denied the motion. (RT 4/19/83, 869-875, 877-896;
28 || 4120/83, 900-912; 4/21/83, 1108-1109).
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1 || Later that evening Howard left for a couple of hours. When he returned he told Thomas that
o 2 || he had met up with a pimp, but the pimps’ girls were with him so he couldn’t rob him.
3 || Howard indicated he had arranged to meet with the “pimp” the next morning and would rob
4 || him then. (RT 4/20/83, 945-950, 968-980).
5 Howard and Thomas drove to the Western Six motel located on the Boulder Highway
6 || near the intersection of Desert Inn Road. The couple had stayed at this motel before and
o 7 || Howard instructed Thomas to register under an assumed name, Barbara Jackson. The motel
8 || registration card under that name was admitted into evidence and a documents’ examiner
9 || compared handwriting on the card with Thomas’ and indicated they matched. (RT 4/20/83,
10 || 968-980; 4/22/83, 1269-1279, 1283-1292).
11 Around 6:00 a.m. on March 27, 1980, Thomas and Howard left the motel and went to
12 |f breakfast. After breakfast, Thomas dropped Howard off in the alley behind Dr. Monahan’s
13 || office. This was at approximately 7:00 am. Thomas returned to the motel room.
14 || Approximately an hour later, Howard returned to the motel. Howard had a CB radio with
15 || him that had loose wires and a gold watch she had never seen before. Howard told
16 || Thompson that he was tired of Las Vegas and to pack up their things as they were leaving
17 || for California. (RT 4/20/83, 968-980).
18 Dr. George Monahan was a dentist with a practice located on Desert Inn Road within
19 || walking distance of the Boulevard Mall. He was attempting to sell a uniquely painted van
20 || and would park the van in the parking lot of the mall, near the Desert Inn and Maryland
21 || intersection and the Sears store and then walk to his office. The van had a sign in it listing
22 || Dr. Monahan’s home and business phone numbers and the business address. (RT 4/12/83,
23 || 415-419).
24 About 4:00 p.m. on March 26, 1980, Dr. Monahan’s wife, Mary Lou Monahan,
25 || received a phone call at her home inquiring about the van. The caller was a male who
26 | identified himself as “Keith” and stated he was a security guard at Caesar’s Palace. He
27 | indicated he was interested in purchasing the van and wanted to know if someone could meet
28 || him at Caesar’s during his break time at 8:00 p.m. Mrs. Monahan indicated the caller would
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1 | have to talk to her husband who was expected home shortly. A second call was made around
G4 2 {| 4:30 p.m. and Dr. Monahan made arrangements to meet “Keith” at Caesar’s later that night.
3 || (RT 4/12/83, 419-423),
;?4; 4 The Monahans and two relatives, Barbara Zemen and Mary Catherine Monahan, met
5 ]| “Keith” that evening at the appointed time and place. Howard was identified as the man
6 || who called himself “Keith”. Howard was carrying a walkie-talkie radio at the time. Howard
7 || talked to Dr. Monahan for about ten minutes about purchasing the van and looked inside the
8 || van but did not touch the door handle while doing so. Howard arranged to meet Dr.
9 || Monahan the next morning to take a test drive. The Monahan’s left Caesar’s and parked the
10 || van at Dr. Monahan’s office before returning home in another vehicle. (RT 4/21/83, 423-
11 || 434).
12 The next day, March 27, 1980, Dr. Monahan left his home at about 6:50 a.m. He took
13 || with him his wallet, a gold Seiko watch, daily receipts and the van title. When Mrs.
14 || Monahan arrived at the office at about 8:00 a.m. Dr. Monahan was not there and a patient
15 || was waiting for him. Dr. Monahan’s truck was in the parking lot to the rear of the office.
16 | Dr. Monahan had not entered the office. (RT 4/12/83, 434-38). A black man wearing a
17 || radio or walkie-talkie on his belt came into the office at about 7:00 a.m. that moming
18 || looking for Dr. Monahan and stating that he had an appointment with the doctor. (RT
19 || 4/14/83, 595-613).
20 Mrs. Monahan called Caesar’s Palace and learned no “Keith” fitting the description
21 || she gave worked security. After obtaining this information, Mrs. Monahan called the police
22 || to report her husband as a missing person. This occurred at about 9:00 a.m. (RT 4/12/83,
23 || 348-350).
24 Charles Marino owned the Dew Drop Inn located near the comner of Desert Inn and
25 || Boulder Highway, just a few blocks from Dr. Monahan’s office and almost across the road
26 || from the Western Six motel. Early on the morning of March 27, 1980, as he approached his
27 | business, he observed the Monahan van backing into the rear of the bar. When he arrived at
28 || the Inn, he looked in the driver’s side and saw no one. He asked patrons if they knew
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1 || anything about the van and no one spoke up. Marino remained at the business until the early

2 || afternoon. The van was still there and had not been moved. Later that day, at around 7:00

3 || p.m. he received a call to return to the bar as a dead body had been found in the van. (RT

4 || 4/14/83,613-624).

5 In response to television coverage, the police learned the Monahan van was behind
. 6 || the Dew Drop Inn around 6:45 p.m. Dr. Monahan’s body was found under an overturned
; 7 || table and some coverings. (RT 4/14/83, 500-507). He had been shot once in the head. (RT

8 || 4/18/83, 681-695). The bullet went through Dr. Monahan’s head and a projectile was

9 || recovered on the floor of the van. The projectile was compared to Howard’s .357 revolver.

10 || Because the bullet was so badly damaged; forensic analysis could not establish an exact
11 J match. It was determined that the bullet could have come from certain makes and models of
12 | revolvers, Howard’s included. (RT 4/20/83, 1069-1082). The van’s CB radio and a tape
13 || deck had been removed. Dr. Monahan’s watch and wallet were missing. (RT 4/14/83, 500-
14 || 507.) A fingerprint recovered from one of the van’s doors matched Howard’s. (RT 4/18/83,
15 || 633-680).
16 Homicide detectives were aware of the Sears robbery that had occurred on March
17 | 26™ The description of the Sears suspect matched that given by Mrs. Monahan of the man
18 || calling himself Keith at Caesar’s Palace. Based upon that, the use of the name Keith, the
19 || walkie-talkie in possession of the suspect, the close proximity of the dental office to the
20 || Sears and the fact that the van had been parked in the Sears’ parking lot, the police issued a
21 || bulletin to state and out-of-state law enforcement agencies describing the suspect and the car
22 | used in the Sears’ robbery.
23 On March 27, 1980, while the police were searching for Dr. Monahan, Howard and
24 || Thompson drove to California. They left the motel between 8:00 a.m. and 9:00 a.m. and on
25 || the way they stopped for gas. At that time Howard had a brown or black wallet that had
26 || credit cards and photos in it. Howard went to the gas station rest room and when he returned
27 || he no longer had the wallet. (RT 4/20/83, 981-984).
28 On March 28, 1980, Howard and Thompson went to a Sears in San Bernadino,
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1 || California. Once again Howard left Thompson in the car while he entered the Sears, picked
“ 2 || up merchandize and tried to obtain a refund on it. This time he used the stolen Kinsey Sears
3 || security badge the attempt. The Sears personal were suspicious and left Howard at the
''''' 4 | register while they called Las Vegas. When they returned Howard had left. Howard had
5 | returned to the car and Thompson and Howard ducked down when the people from Sears
6 || stepped outside to view the parking lot. (RT 4/19/83 760-773, 787-806; 4/20/83, 984-989).
7 On or about April 1, 1980, Howard robbed a car salesman in San Bernadino.!! Later
8 || that day, at around noon, Howard went to the Stonewood Shopping Center in Downey,
9 | California. He entered a jewelry store and talked to a security agent, Manny Velasquez.
10 || Another agent in the store, Robert Slater, who also worked as a police officer in Downey,
11 || saw Howard and noticed the grip of a gun under Howard’s jacket. Slater talked to
12 || Velasquez and decided to call the Downey Police. Howard left the jewelry store went to the
13 || west end of the mall near a Thrifty drugstore. (RT 4/19/83, 810-819). Downey Police
14 | officers observed Howard walking up and down the aisles of the drugstore, picking items up
15 | and replacing them on shelves. Howard was stopped on suspicion of carrying a concealed
16 || weapon. No gun was found on him nor was he carrying the walkie-talkie. A search of the
17 || aisles he had been in revealed a .357 magnum revolver and the walkie-talkie and Sears’
18 || security badge stolen from Kinsey. (RT 4/19/83, 819-835).
19 Howard was arrested for carrying a concealed weapon and then identified and booked
20 | for the San Bernadino robbery. Howard was given his Miranda rights by Downey Police
21 || officers. Disputed evidence was presented regarding his response and whether he invoked
22 || his right to silence. Based on information in the all-points bulletin, the California authorities
23 || contacted the Las Vegas Metropolitan Police Department about Howard. On April 2, 1980,
24 || Detective Alfred Leavitt went to California and, after reading Howard his Miranda rights,
25 || which Howard indicated he understood, interviewed Howard regarding the Sears robbery
26 || and Dr. Monahan’s murder. Howard did not invoke his right to remain silent or to counsel at
27
28 || "' The jury did not hear evidence of this crime as the district court struck the aggravator relating to it.
20 PAWPDOCS\MOTION\Outlying\0G0\0G012701.doc

AA002172



" @ @

1 | this time. (RT 4/21/83, 1256-1263; 4/22/83, 1267-1268).

2 Howard told Detective Leavitt he recalled being at the Sears department store but no

3 || details about what happened and that he did not remember anything about March 27, 1980,

4 || he could have killed Dr. Monahan but he doesn’t know.'? (RT 4/21/83, 1256-63).

5 To establish identity, motive, lack of mistake and modus operandi, the State, after a

6 || Petrocelli hearing, introduced the testimony of Ed Schwartz. Schwartz was working as a car

7 || salesman in New York on October 5, 1979. When he arrived at work at approximately 9:00

8 || a.m. Howard entered the agency and was looking at an Oldsmobile car. Howard showed

9 || Schwartz a New York driver’s license and checkbook and told Schwartz that he worked for a
10 [ security firm in New York. Howard asked if they could take a demonstration ride and
11 || Schwartz drove the car for a few blocks while Howard was the passenger. Howard asked if
12 || he could drive the car and the men switched seats. After driving for a short time, Howard
13 || pulled over and pointed an automatic pistol at Schwartz. Schwartz was told to get down on
14 || the floor of the car and remove his shoes and pants. Schwartz complied and Howard took
15 || Schwartz’ watch, ring and wallet. Schwartz got out of the car when ordered to do so and
16 || Howard drove off. The car was later found abandoned. (RT 4/21/83, 1129-1150).
17 Howard called witnesses who testified they saw the Monahan van being driven by a
18 || black man who did not match Howard’s description, in particular the man had a large afro
19 || and Howard had short hair. John McBride state that he saw the van around 8:30 to 8:45 a.m.
20 | in his apartment complex which is located about five miles from Desert Inn and Boulder
21 || Highway. (RT 4/21/83, 1177-1183). Lora Mallek was employed at a Mobile gas station at
22 | the corner of DI and Boulder Highway and she stated serviced the van when it pulled into
23 | the station between 3:00 p.m. and 4:00 p.m. Mallek testified that a black man with a large
24 | afro was driving, a black woman who did not match Thomas’ description was in the
25 || passenger seat and a white man was sitting in the back. (RT 4/21/83, 1193-1208).
26 Howard testified over the objection of counsel. (RT 4/21/83, 1166). He indicated he
27

2 Howard’s statements were not admitted in the State’s case-in-chief. They were admitted to rebut and impeach
28 || Howard’s testimony in the defense case-in-chief.
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1 || did not recall much about March 26, 1980. He remembered being in Las Vegas in general |

2 || on and off and that at one point Dwana Thomas’ brother, who was about Howard’s height,

3 || age and weight, and had a large afro, visited them. Howard said he remembers incidents, not |

4 || dates and Kinsey could have been telling the truth about the Sears store. Howard indicated

5 || he wasn’t sure because when the Sears people gathered around him, it reminded him of |

6 || Vietnam and he kind of had a flashback. Howard said he thinks he left Las Vegas |

7 || immediately after the Sears incident. Howard also stated that he did not meet Dr. Monahan,

8 || rob or kill him as he couldn’t be that callous.”? (RT 4/21/83, 1237-1255).

9 On cross-examination, Howard admitted he left New York in the middle of his
10 || robbery trial and was asked about statements he made to Detective Leavitt. Howard also |
11 || acknowledged he has used a number of aliases including Harold Stanback. Howard |
12 || indicated he was taking the blame for Dawana and her brother Lonnie. (Id.; 4/22/83, 1293-
13 " 1300).

14 Dawana Thomas was called in rebuttal and indicated her brother Lonnie had not been
15 I in Las Vegas in March of 1980. (RT 4/22/83, 1269-1279).
16 In the penalty phase, the State presented evidence on the details of Howard’s 1979
17 ]| New York conviction for robbery. A college nurse who knew Howard, Dorothy Weisband,
18 | testified that Howard robbed her at gunpoint taking her wallet and car. He forced her into a
19 || closet and demanded she removed her clothes. She refused and he left. After the robbery,
20 [| Howard called Weisband trying to get more cash from her in return for her car and
2] || threatening her. (RT 5/2/83, 1465-1480). Howard testified as noted above regarding his
22 (| military, family and mental health histories.
23 POINTS AND AUTHORITIES
24 Twenty-Seven years ago, Howard was convicted of First Degree Murder and two
25 || counts of Robbery with Use of a Deadly Weapon. The eye-witness and forensic evidence
26 [| overwhelmingly supported the jury’s verdict. Howard robbed Keith Kinsey at gunpoint and
27
28 || ' Howard had no explanation for his fingerprint on the door of the van.
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1 || robbed and killed Dr. Monahan. In addition to the instant crimes, the jury heard evidence of
o 2 |l Howard’s violent history, including two robberies with use of a deadly weapon in New York
3 ' and the assault with a deadly weapon upon Houchin as Howard escaped from Sears.
4 || Howard chose not to present additional mitigation evidence and the evidence that was
5 || included with the post-conviction petitions contradicts his trial testimony.
6 The trial and penalty phase evidence formed the basis for the jury’s guilty verdict and
"t 7 || sentence of death, a sentence that has been upheld on direct appeal from the conviction as
8 | well as appeals from three previous state petitions for post-conviction relief. This is
9 || Howard’s fourth state petition for post-conviction relief and the State asserts the petition is
10 || procedurally barred under NRS 34.726 (one year rule - untimely), NRS 34.810(2)
11 | (successive/abusive petition) and NRS 34.810(1)(b) (waiver — failure to raise in previous
12 | proceeding). In addition, the State contends the petition is subject to dismissal under NRS
13 || 34.800 (laches). Finally, many of Howard’s claims are prohibited by the Law of the Case
14 || Doctrine, having previously been decided on their merits. Howard alleges several grounds
15 | for excusing the procedural bars. The State submits no grounds exist and that the petition
16 || should be dismissed in its entirety.
17 Before considering the individual claims, and to put the factual background in proper
18 || prospective, a review of the applicable bars and Nevada case law on this issue is warranted.
19 | First, procedural bars are timeframes established by the Legislature to curb repetitive post-
20 || conviction pleadings. In Nevada, they can be found at NRS 34.726 (1 year time bar), NRS
21 || 34.800 (5-year laches), NRS 34.810(1)(b) (waiver - failure to previously raise), and NRS
22 || 34.810(2) (successive or abusive petition).
23 Procedural bars are not discretionary with a court and cannot be ignored. Riker v
24 | State, 121 Nev. 255, , 112 P.3d 1070, 1075 (2005). As the Nevada Supreme Court noted
25 || in Pellegrini v. State, 117 Nev. 860, 34 P.3d 519, 530 (2001), “the legislative history of the
26 || habeas statutes shows that Nevada’s lawmakers never intended for petitioners to have
27 || multiple opportunities to obtain post-conviction relief absent extraordinary circumstances.”
28 || Furthermore, legislative imposition of statutory time limits “evinces intolerance toward
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1 || perpetual filing of petitions for relief, which clogs the court system and undermines the
2 | finality of convictions.” 1d. 34 P.3d at 529. Defendants are entitled to “one time through the
3 || system absent extraordinary circumstances” Id. “Where the intention of the Legislature is
i 4 | clear, it is the duty of the court to give effect to such intention and to construe the language
= 5 || of the statute so as to give it force and not nullify its manifest purpose.” Woofter v.
o 6 || O’Donnell, 91 Nev. 756, 762, 542, P.2d 1396, 1400 (1975); see also Pellegrini v. State, 117
- 7 || Nev. 860, 34 P.3d 519, 528-529 (2001).
8 NRS 34.726 and NRS 34.810 provide that a court shall dismiss petitions or claims
9 | that violate the statute. NRS 34.800 provides that a court may dismiss a petition, but then
10 | establishes a presumption that the State is prejudiced when a petition is brought more than
11 | five years after the direct appeal and the petition should be dismissed.
12 Nevada recognizes two grounds for excusing procedural bars. The defendant must
13 || prove specific facts that 1) demonstrate good cause for the delay in bringing the claims and
14 || undue prejudice or 2) the failure to consider the petition will result in a fundamental
15 || miscarriage of justice. Mazzan v_Warden, 112 Nev. 838, 842, 921 P.2d 920, 922
16 || (1996)(Mazzan I).
17 The Nevada Supreme Court defines “good cause” under the statutes as “an
18 [ impediment external to the defense which prevented [the petitioner] from complying with
19 || the state procedural rules.” Crump v. Warden, 113 Nev. 293, 934 P.2d 247, 252 (1997); see
20 [ also Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989), quoting State v.
21 || Estencion, 625 P.2d 1040, 1042 (Haw. 1981)(“Good cause” under NRS 34.726 “means a
22 || substantial reason; one that affords a legal excuse.”). However, even when an external
23 || impediment exists that might constitute good cause for failure to raise a claim at an earlier
24 || proceeding; the claim must still be raised in a timely fashion once it is discovered. For
25 || example, a claim of ineffective assistance of counsel would excuse the failure to raise a
26 || claim at trial or on appeal, but the ineffective assistance of counsel claim must be timely
27 || raised. See Hathaway v. State, 119 Nev. 248, 252, 71 P.3™ 503, 506 (2003)(footnotes
28 || omitted) .
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1 Undue prejudice is defined as “actual and substantial disadvantage, infecting his

2 | entire trial with error of constitutional dimensions” United States v. Frady, 456 U.S. 152,

3 || 170 (1982)(cited in Bejarano v. State,  Nev.  ,146 P3d. 265 (2006).

4 A fundamental miscarriage of justice occurs “where a constitutional violation has

5 || probably resulted in the conviction of one who is actually innocent.” Murray v. Carrier, 477

- 6 || US. 478, 488 (1986). Actual innocence means factual innocence not mere legal
z 7 || insufficiency. Bousley v. United States, 523 U.S. 614, 623 (1998). A defendant claiming

8 || actual innocence must demonstrate that it is more likely than not that no reasonable juror

9 || would have convicted him absent a constitutional violation. _Pellegrini v. State, 117 Nev.
10 || 860, 887, 34 P.3™ 519, 537 (2001).
11 In addition, the Nevada Supreme Court has ruled that Nevada’s procedural bars are
12 I consistently enforced and the district courts are not free to ignore them. Riker, 112 P2d at
13 || 1076-77. Moreover, the High Court has reiterated that court rules or case law governing
14 | appellate practice are not procedural bars and should not be used as evidence that procedural
15 || bars are not uniformly enforced. Riker at 1077-82. Cases and orders reflecting an appellate
16 || court’s decision not to apply a general court rule or policy have no bearing on issues relating
17 || to statutory procedural bars. Id.
18 Finally, the Law of the Case Doctrine operates independently of statutory procedural
19 || bars. Thus a claim may be governed by the Law of the Case Doctrine even if it is not
20 || procedurally barred. Where an issue has already been decided on the merits by the Nevada
21 || Supreme Court, the Court’s ruling is law of the case, and the issue will not be revisited.
22 || Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001); see McNelton v. State, 115 Nev. 396,
23 | 990 P.2d 1263, 1276 (1999); Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99
24 || (1975); see also Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v.
25 || Warden, 109 Nev. 952, 860 P.2d 710 (1993). The law of a first appeal is the law of the case
26 || in all later appeals in which the facts are substantially the same; this doctrine cannot be
27 || avoided by more detailed and precisely focused argument. Hall, supra; see also McNelton,
28 || supra; Hogan, supra.
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1 Applying these doctrines and statutes, the entirety of Howard’s fourth state petition
» 2 || should be dismissed as procedurally barred.
“ ;
4 L. HOWARD'S PETITION IS TIME BARRED AND SHOULD
s f BE DISMISSED PURSUANT TO NRS 34.726(1)
- 6 1. NRS 34.726 — One Year Time Bar
.
i 7 On February 12, 1988 the Supreme Court of Nevada issued its Remitittur dismissing
8 || Howard’s direct appeal. Howard filed the instant petition for writ of habeas corpus on
9 || October 25, 2007. Howard’s petition was filed more than one year (over 19 years) from the
10 | filing of the remitittur on Howard’s direct appeal. As such, it is procedurally time barred
11 || under NRS 34.726. The statute provides:
12 Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
13 within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
14 supreme court issues its remittitur. For the u?oses of this
subsection, good cause for delay exists if the petitioner
15 demonstrates to the satisfaction of the court:
16 a; that the delay is not the fault of the petitioner; and )
b) that dismissal of the petition as untimely will unduly prejudice
17 the petitioner.
18 || See NRS 34.726 (Emphasis added).
19 However, because the Nevada Supreme Court issued Remittitur from the direct
20 || appeal before the provisions of NRS 34.726(1) became effective on January 1, 1993, the one
21 | year time limit is extended and begins to run from the effective date of the statute, that is,
22 | January 1, 1993. Pellegrini v State, 24 P.3d 519, 529 (2001). The Supreme Court held that
23 || “for purposes of determining the timeliness of successive petitions pursuant to NRS 34.726,
24 || assuming the laches bar does not apply, it is both reasonable and fair to allow petitioners
25 | one year from the effective date of the amendment to file any successive habeas petitions.”
26 | Id.
27 The Ninth Circuit applied a similar analysis to Federal statutes, holding that where a
28 | petitioner’s conviction became final before the statute was enacted the time limitation begins
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1 || to run from the effective date of the statute. United States v. Valdez, 195 F.3d 544, 546 (9"
2 || Cir. 1999) (holding one year statute of limitations under AEDPA began tolling from
3 | effective date of statute); see also United States v. Lomax, 86 F.Supp.2d 1035 (D. Or. 2000)
4 || (holding petitioner had one year from effective date of AEDPA to file timely motions where
5 |l conviction was prior to enactment of statute). Therefore, because Remittitur issued before
' 6 || the effective date of NRS 34.726, the statutory time limit to file a petition for post conviction
‘, 7 || relief would have commenced on January 1, 1993, and expired on December 31, 1993.
8 || Defendant filed the present petition on October 25, 2007 after the one year deadline of
9 || January 1, 1994. Therefore, Defendant’s petition is still time-barred and must be dismissed,
10 || absent a showing of good cause for the delay and undue prejudice.
11 NRS 34.726 is strictly enforced. In Gonzales v. State, 118 Nev. 590, 53 P.3d 901,
12 || 902 (2002), the Nevada Supreme Court rejected a habeas petition, pursuant to the mandatory
13 || provisions of NRS. 34.726(1) that was filed two days late. Gonzales reiterated the
14 || importance of filing the petition within the mandatory deadline, absent a showing of “good
15 || cause” for the delay in filing. Gonzales, 53 P.3d at 902.
16 The statute clearly states that the burden of overcoming applicability of the time bar is
17 || on the petitioner. As noted above, good cause for delay means “an impediment external to
18 || the defense prevented him or her from complying with the state procedural default rules.”
19 || Hathaway v. State, 119 Nev. 248, 71 P.3d 503, 506 (2003) (Internal citations omitted). The
20 [ Nevada Supreme Court has issued several rulings in this area. The lack of the assistance of
21 || counsel when preparing a petition, and even the failure of trial counsel to forward a copy of
22 | the file to a petitioner, have been found to not constitute good cause. See Phelps v. Director
23 || Nevada Department of Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v. State,
24 || 111 Nev. 335, 890 P.2d 797 (1995). Also, the failure of counsel to inform the petitioner of
25 || his right to direct appeal did not rise to good cause for overcoming the time bar. Dickerson v.
26 | State, 114 Nev. 1084, 967 P.2d 1132 (1998). Similarly, a decision to pursue federal habeas
27 | in lieu of filing a State petition does not constitute good cause. Colley v. State, 105 Nev. at
28 || 235-36, 773 P.2d at 1230.
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1 In contrast, an external impediment could be “that the factual or legal basis for a
2 | claim was not reasonably available to counsel, or that ‘some interference by officials’ made
3 || compliance impracticable”. Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S.
4 || 478, 488, 106 S.Ct. 2639, 2645 (1986); see also Gonzalez, 53 P.3d at 904; citing Harris v.
5 || Warden, 114 Nev. 956, 959-60 n. 4, (64 P.2d 785 n. 4 (1998).
6 In addition to justifying the delay, a defendant must also demonstrate that the
i 7 || dismissal of a petition will cause undue prejudice. Undue prejudice is defined as “actual and
8 || substantial disadvantage, infecting his entire trial with error of constitutional dimensions.”
9 || United States v. Frady, 456 U.S. 152, 170 (1982)(cited in Bejarano v. State,  Nev. |
10 || 146 P3d. 265 (2006).
11 Absent a showing of good cause for the delay and undue prejudice, only a
12 || fundamental miscarriage of justice may excuse a time-barred claim. A fundamental
13 || miscarriage of justice occurs “where a constitutional violation has probably resulted in the
14 || conviction of one who is actually innocent.” Murray v. Carrier, 477 U.S. 478, 488 (1986).
15 || Actual innocence means factual innocence not mere legal insufficiency. Bousley v. United
16 || States, 523 U.S. 614, 623 (1998). A defendant claiming actual innocence must demonstrate
17 || that it is more likely than not that no reasonable juror would have convicted him absent a
18 || constitutional violation. Pellegrini v. State, 117 Nev. 860, 887, 34 P.3™ 519, 537 (2001).
19 || Actual innocence is a stringent standards designed to be applied only in the most
20 | extraordinary situations.
21 Finally, the United States Supreme Court recognizes the importance of procedural
22 || bars. In Bousley v. United States, 523 U.S. 614, 629, 118 S.Ct. 1604, 1614 (1998), the
23 || Court stated “No criminal law system can function without rules of procedure conjoined
24 [ with a rule of finality.” In Murray v. Carrier, 477 U.S. 478, 106 S.Ct. 2639 (1986), the
25 || United States Supreme Court stated that “A State’s procedural rules serve vital purposes on
26 | appeal as well as at trial and on state collateral attack, and the standard for cause should not
27 || vary depending on the timing of a procedural default.”
28 As noted below, the Petition fails to demonstrate good cause for the twenty year delay
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1 [ in bringing these post-conviction claims. Nor has Howard demonstrated actual innocence.
2 || Howard has failed to overcome the one-year procedural bar.
3 (| II. HOWARD'S PETITION WAS FILED OVER FIVE YEARS AFTER THE
4 %I(J)DNGRI\gIglj’go(gF CONVICTION AND SHOULD BE DISMISSED PURSUANT
5 NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period of
o 6 || five years [elapses] between the filing of a judgment of conviction, an order imposing
, 7 || sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
8 | filing of a petition challenging the validity of a judgment of conviction.” The judgment of
9 || conviction was filed May 4, 1983. Since over twenty-four (24) years have elapsed between
10 |f the entry of the judgment of conviction and the filing of the instant motion, NRS 34.800
11 || directly applies in this case.
12 NRS 34.800 indicates a petition may be dismissed if the State pleads laches and the
13 || delay in the filing of a petition prejudices the State. Where the prejudice involves the State’s
14 || ability to respond to the petition, the defendant must demonstrate that he could not, through
15 | the exercise of reasonable diligence, have known of the grounds for his petition until after
16 | the circumstances constituting prejudice occurred. NRS 34.800(1)(a).
17 If the prejudice involves the State’s ability to conduct a retrial, then a defendant must
18 || show that a fundamental miscarriage of justice has occurred in the proceedings leading to his
19 I conviction.
20 The State pleads laches in the instant case. Howard’s judgment of conviction was
21 | entered on May 3, 1983 and he filed a timely notice of appeal. Remittitur issued on the
22 || denial of his direct appeal on February 12, 1988. Howard filed three previous state petitions
23 || for post-conviction relief, October 28, 1987, December 16, 1991 and December 20, 2002.
24 || Howard filed the instant petition for habeas corpus on October 25, 2007. Since over twenty-
25 || four (24) years have elapsed between the Defendant’s judgment of conviction and the filing
26 | of the instant petition, NRS 34.800 directly applies in this case and prejudice is presumed.
27 || Thus Howard must show that he could not, through reasonable diligence, have known of the
28
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1 || claims before prejudice attached and that a fundamental miscarriage of justice would result if
2 || the claims are not considered.
3 Many of the claims in Howard’s petition are mixed questions of law and fact that will
4 || require the State to prove or rebut facts that are over twenty (20) years old. NRS 34.800 was
5 || enacted to protect the State from having to relitigate matters that have become ancient
6 | history. If courts required evidentiary hearings for long delayed petitions as in the instant
7 || matter, the State would have to call and find long lost witnesses whose once vivid
8 || recollections have faded and re-gather evidence that in many cases has been lost or destroyed
9 || because of the lengthy passage of time. Therefore, this Court should summarily deny the
10 | instant petition according to the doctrine of laches pursuant to NRS 34.800, as the delay of
11 || more than twenty-four (24) years in filing is unexcused.
12 III. HOWARD’S CLAIMS ARE BARRED UNDER NRS 34.810
13 A. NRS 34.810(1)(b) — Failure to Raise in Previous Proceedings (Waiver)
14 The Legislature has mandated that claims be timely raised at trial, direct appeal and
15 || first post-conviction petitions for habeas relief. NRS 34.810(1)(b) states that a court shall
16 || dismiss a petition if:
17 (b) The petitioner's conviction was the result of a trial and the
8 grounds for the petition could have been:
1) Presented to the trial court;
19 gZ; Raised in a direct appeal or a prior petition for a writ of
habeas corpus or postconviction relief; or
20 (3) Raised in any other proceeding that the petitioner has
’1 taken to secure relief from his conviction and sentence,
unless the court finds both cause for the failure to present the
22 grounds and actual prejudice to the petitioner.
23 The Nevada Supreme Court has indicated that the standard for demonstrating good
24 || cause for delay and prejudice under NRS 34.810(1)(b) is the same as for NRS 34.726,
25 || namely a “an impediment external to the defense prevented him or her from complying with
26 | the state procedural default rules.” Hathaway v. State, 119 Nev. 248, 71 P.3d 503, 506
27 || (2003) (Internal citations omitted). The claim-by-claim analysis below demonstrates that all
28 || but one of the claims could have been presented either at trial, direct appeal or Howard’s
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1 || first State petition for post-conviction relief. That claim arises from the Nevada Supreme
» 2 || Court decision in McConnell v. State, 120 Nev. 1043, 102 P.3d 606 (2004). However, a
: 3 || McConnell claim must still be presented in a timely fashion once it arises and because the
4 [ instant McConnell claim was not raised until three years after the McConnell decision, it is
5 | still barred under NRS 34.726.
6 Because the claims could have been presented in a previous petition, they are barred and
7 || Howard as failed to present evidence sufficient to overcome the procedural bars or to
8 | demonstrate actual innocence.
9 B. NRS 34.810(2) — Successive/Abusive Petition
10 Howard’s instant petition should be dismissed pursuant to NRS 34.810 as it is
11 || successive and abusive. Pertinent portions of NRS 34.810 state:
12 2. A second or successive petition must be dismissed if the judge
or justice determines that it fails to allege new or different
13 grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
14 justice finds that the failure of the Defendant to assert those
5 grounds in a prior petition constituted an abuse of the writ.
3. Pursuant to subsections 1 and 2, the petitioner has the burden
16 of pleading and proving specific facts that demonstrate:
17 ga) Good cause for the petitioner’s failure to present the claim or
8 or presenting the claim again; and
19 (b) Actual prejudice to the petitioner.
20 Howard filed previous state petitions for writ of habeas corpus (post-conviction) on
21 J October 28, 1987, December 16, 1991 and December 20, 2002. The first state petition was
22 || denied on the merits and the subsequent two petitions were procedurally barred. The
23 || Nevada Supreme Court upheld the district courts’ determinations. Consequently, the instant
24 || fourth state petition, filed on October 25, 2007 is a successive petition and an abuse of the
25 || writ. To avoid the procedural default under NRS 34.810(2), Howard again has the burden of
26 || pleading and proving specific facts that demonstrate both good cause for his failure to
27 || present his claim again or raising new arguments on a procedurally barred claim and actual
28 || prejudice. The same standards and rules that apply to NRS 34.810(1)(b) also apply to NRS
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1 || 34.810(2) bars. In the absence of good cause, Howard may also overcome the procedural

2 || bars by showing actual innocence. For the reasons cited below, except as to the McConnell

3 || issue, Howard meets neither of these criteria and the petition is barred.

4 IV. CLAIMS ANALYSIS

5 1. McConnell Claim - this claim is based upon the felony robbery aggravator

6 || and the lack of a special verdict form. It was raised in the third State petition and dismissed

7 || as procedurally barred. Subsequent to the third State petition, the Nevada Supreme Court

8 || decided McConnell v. State, 120 Nev. 1043, 102 P.3d 606 (2004), rehearing denied, 121
9 || Nev. 25, 107 P.3d 1287 (2005). McConnell found that felony robbery could not be used as
10 || the grounds for first degree murder and as an aggravating circumstance. However, so long
11 | as the reviewing court can be certain that the jury based finding of first degree murder upon
12 || a theory other than felony murder, it is harmless error. In McConnell, the defendant
13 || admitted committing willful, premeditated and deliberate murder and the error was found to
14 | be harmless.

15 The McConnell decision was issued in 2004, yet Howard waited until 2007, almost
16 || three years later, to raise his McConnell claim. As such the claim is procedurally barred
17 || under NRS 34.726 as untimely since it was not raised within one year of the decision.
18 || Howard claims the one year time period should not began until the Nevada Supreme Court
19 || made McConnell retroactive in Bejarano v. State, 122 Nev. 1066, 146 P.3d 265 (2006).
20 || Howard could have raised the issue of retroactivity in a petition for post-conviction relief
21 || however, and the time period should run from when the claim was reasonably available,
22 || 2004 and not 2006.
23 Howard also claims he is actually innocent of this aggravator and therefore the
24 || procedural bar does not apply. This is incorrect. Unlike Leslie v. State, 118 Nev. 773, 59
25 || P.3d 440 (2002) the felony aggravator is not, in itself invalid. Rather it is the general verdict
26 || form that creates the issue, not the substantive law of the aggravator. Nor is Howard actually
27 || innocent of the death penalty as a remaining aggravator exists — the prior felony aggravator
28
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1 || based upon the New York robbery. Thus actual innocence has not been demonstrated and
2 | therefore the procedural bar has not been overcome.
3 In the event the court finds this claim is not procedurally barred, the State has
4 || addressed the merits of the claim in subsection VI below.
5 2. Ineffective Assistance of Trial Counsel
6 a. Conflict of Interest Clark County Public Defender — this claim was
7 || raised on direct appeal and denied. It was further raised in the third state post-conviction
8 || petition and found procedurally barred, which finding was upheld on appeal. The claim is
9 || therefore governed by the law of the case doctrine, new arguments are waived under NRS
10 | 34.810(1)(b), and it is successive and abusive under NRS 34.810(2), time-barred by NRS
11 J| 34.726 and barred by laches under NRS 34.800.
12 b. Failure to investigate, develop and present mitigation evidence —
13 | this claim was raised in the first state petition for post-conviction relief and denied, which
14 | denial was upheld on appeal. It was also raised in the third state post-conviction petition,
15 || found procedurally barred and that finding was upheld on appeal. The claim is therefore
16 || governed by the law of the case doctrine, new arguments are waived under NRS
17 || 34.810(1)(b), it is successive and abusive under NRS 34.810(2), time-barred by NRS 34.726
18 || and barred by laches under NRS 34.800.
19 c. Failure to request special verdict form on mitigating circumstances
20 || — this precise issue does not appear to have been previously raised. It could have been raised
21 || on direct appeal and in the previous three state petitions for post-conviction relief. The claim
22 || is therefore waived under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2),
23 || time-barred by NRS 34.726 and barred by laches under NRS 34.800.
24 d. Failure to hire mental health and mitigation experts — parts of this
25 || argument were incorporated in the first state post-conviction petition and in the third state
26 || post-conviction petition under the general auspices of failure to present mitigation evidence.
27 || To that extent this claim was denied in the first state petition for post-conviction relief and
28 | the denial was upheld on appeal. It was procedurally barred in the third state petition and
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1 | that finding was upheld on appeal. The claim is therefore governed by the law of the case
2 || doctrine, waived under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2),
3 || time-barred by NRS 34.726 and barred by laches under NRS 34.800.
4 €. Failure to provide resources without polygraph — this appears to be a
5 || new claim. It could have been raised in the previous three state petitions for post-conviction
6 | relief. The claim is therefore waived under NRS 34.810(1)(b), successive and abusive under
7 || NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800."*
8 3. Invalid Waiver/Incompetency — this appears to be a new argument. It could
9 || have been raised on direct appeal and in the previous three state petitions for post-conviction
10 || relief. The claim is therefore waived under NRS 34.810(1)(b), successive and abusive under
11 || NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
12 4, Cognitive Impairment/Post-traumatic Stress Disorder — issues regarding
13 || Howard’s alleged mental status and failure to investigate or retain experts were raised in the
14 | first and third State petitions for post-conviction relief. These claims were denied or found
15 | to be procedurally barred and the findings were upheld on appeal. Thus the law of the case
16 || doctrine would apply. To the extent this is a claim based on new information, it could have
17 || been presented through due diligence in the previous proceedings. The claim is therefore
18 || waived under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred
19 {| by NRS 34.726 and barred by laches under NRS 34.800.
20 5. Validity of New York Violent Felony Aggravator — the issue was partially
21 || raised on direct appeal in regards to the sufficiency of the evidence to prove this aggravator.
22 || This aspect of the claim is governed by the law of the case doctrine. New arguments could
23 || have been raised in previous pleadings. The claim is therefore waived under NRS
24 | 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and
25 || barred by laches under NRS 34.800.
26
27
28 || ' This is no indication in the record that the alleged policy was ever applied in Howard’s case.
34 PAWPDOCS\MOTION\Outlying\0G0\0GO12701 doc

AA002186



® ®

1 Howard claims that a recent United States Supreme Court case, Burton v. Steward,

2 [ 127 S.Ct. 793 (2007) creates new case law on what constitutes a final judgment and

3 || therefore the portion of the claim that challenges the use of an in absentia conviction may be

4 || raised as new case law constitutes good cause for delay. Burton defines what is a final

5 || judgment for purposes of the procedural bar provisions of the Antiterrorism and Effective

6 | Death Penalty Act (AEDPA) and has no bearing on what constitutes a conviction under NRS

7 || 200.033. It does not state new law, Nevada has existing case law that discusses what

8 || constitutes a final judgment, however this is irrelevant to the statute which speaks of

9 || convictions, not judgments. Burton does not constitute good cause for delay.
10 6. Denial of Motion to Sever — this claim was raised on direct appeal and the
11 || Nevada Supreme Court affirmed the denial of the motion. It is governed by the law of the
12 || case doctrine. The claim was also raised in the first and third state post-conviction petitions
13 || and found to be procedurally barred, which finding was upheld on appeal. The claim is
14 || successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and barred by
15 || laches under NRS 34.800.
16 7. Motion to Suppress Issues — this claim was raised on direct appeal and the
17 || Nevada Supreme Court affirmed the district court did not abuse it’s discretion in admitting
18 {| Howard’s statements and evidence seized from him. The law of the case doctrine applies to
19 | the timeliness issue and to the High Courts conclusion that the record reflected no Miranda
20 | violations. The claim was also raised in the third state post-conviction petition, found to be
21 || procedurally barred, which finding was upheld on appeal. The claim is therefore successive
22 || and abusive under NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under
23 [ NRS 34.800.
24 8. Denial of Speedy Trial — this claim was raised in the second state petition and
25 || withdrawn as belied by the record and in the third state petition where it was procedurally
26 || barred and the bar was upheld on appeal. It could have been raised on direct appeal. The
27 || claim is therefore waived under NRS 34.810(1)(b), successive and abusive under NRS
28 || 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
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1 9. Trial Court Interference with Attorney/Client Relationship — this claim is a
2 || different argument on the conflict of interest claim. Aspects of it were raised on direct
3 || appeal, the first state post-conviction relief petition and the third state petition. Those
4 | aspects that were raised in regard to the conflict of interest claim were denied on the merits
5 || or found to be procedurally barred (mistrust, lack of communication) and the law of the case
6 || doctrine applies. The concept that the trial court found counsel to be incompetent but
7 || refused to remove them from the case; is a new theory which could have been raised in the
8 || previous post-conviction petitions.”* The claim is therefore waived under NRS 34.810(1)(b),
9 || successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and barred by
10 [ laches under NRS 34.800.
11 10.  Failure to Give Accomplice Instructions — this claim was raised on direct
12 | appeal and denied by the Nevada Supreme Court. It was also raised in the third State
13 || petition and procedurally barred which finding was upheld on appeal. The aspect of the
14 || claim alleging ineffective assistance of trial counsel for not investigating or impeaching
15 || Dawana Thomas were raised in the third state petition and procedurally barred which
16 | findings were upheld on appeal. The claim is governed by the law of the case doctrine. The
17 || claim is successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and
18 |I barred by laches under NRS 34.800.
19 11.  Presumption of Innocence/Reasonable Doubt Instructions — these issues
20 || were raised in the third state petition, found to be procedurally barred and the finding was
21 || upheld on appeal. They could have been raised on direct appeal and in the first petition for
22 || post-conviction relief. The claims are therefore waived under NRS 34.810(1)(b), successive
23 || and abusive under NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under
24 || NRS 34.800.
25
26
27 || 15 As noted above, a review of the record reflects the trial court made no such finding, it simply expressed dissatisfaction
that that Clark County Public Defender’s Office didn’t drop everything to accommodate Howard’s wish to be tried
28 || within a six week time frame on a capital murder charge. (RT 1/10/83, 3-11).
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1 12. Improper Mental Intent Instructions - these issues were raised in the third
2 || state petition, found to be procedurally barred and the finding was upheld on appeal. They
3 || could have been raised on direct appeal and in the first petition for post-conviction relief.
4 || The claims are therefore waived under NRS 34.810(1)(b), successive and abusive under
g 5 || NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
6 | 13.  Kazlyn Instruction — this issue was raised in the third state petition, found to
; 7 || be procedurally barred and the finding was upheld on appeal. It could have been raised on
8 || direct appeal or in the first state petition. The claim is therefore waived under NRS
9 || 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and
10 || barred by laches under NRS 34.800.
11 14. Improper Malice Instructions - these issue were raised in the third state
12 || petition, found to be procedurally barred and the finding was upheld on appeal. They could
13 || have been raised on direct appeal and in the first petition for post-conviction relief. The
14 || claims are therefore waived under NRS 34.810(1)(b), successive and abusive under NRS
15 || 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
16 15.  Anti-Sympathy Instruction — this issue was raised on direct appeal and found
17 || to be without merit. The law of the case doctrine applies. The issue was also raised in the
18 | third state petition, found to be procedurally barred and the finding was upheld on appeal.
19 || The claim is therefore waived under NRS 34.810(1)(b), successive and abusive under NRS
20 || 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
21 16.  Failure to Give Extreme Mental Mitigator Instruction — this issue was
22 | raised on direct appeal and found to be without merit. The law of the case doctrine applies.
23 || The issue was also raised in the third state petition, found to be procedurally barred and the
24 || finding was upheld on appeal. The claim is therefore waived under NRS 34.810(1)(b),
25 || successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and barred by
26 || laches under NRS 34.800.
27 17. Limitation on Litigators Instruction — parts of this issue were raised on
28 || direct appeal and rejected by the Nevada Supreme Court in connection with the conclusion
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1 | that other statutory mitigators were not supported by the evidence. The law of the case |

2 || doctrine applies. The claim was raised in the third state petition, found to be procedurally

3 || barred and the finding was upheld on appeal. The claim is therefore waived under NRS

4 || 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and

5 || barred by laches under NRS 34.800.

6 18.  Instructions Implied Unanimity on Mitigation - The claim was raised in the

7 || third State petition, found to be procedurally barred and the finding was upheld on appeal. It

8 || could have been raised on direct appeal and in the first state petition. The claim is therefore

9 || waived under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred
10 || by NRS 34.726 and barred by laches under NRS 34.800.
11 19.  Prosecutorial Misconduct — the majority of these issues were raised in the
12 | first state petition for post-conviction relief and denied. On appeal from the first state
13 || petition, the Nevada Supreme Court concluded few of the claims amounted to misconduct
14 I and counsel were not ineffective for failing to object or raise the issue on appeal. The Court
15 || found three instances of misconduct that should have been objected to but held that the
16 || prejudice prong of Strickland had not been satisfied, thus affirming the district court’s denial
17 || of the petition. The alleged jury tampering issue was raised in the second and third state
18 || petitions, found to be procedurally barred, which finding was upheld on appeal. The law of
19 [ the case doctrine is therefore applicable. Any new charges of prosecutorial misconduct
20 || could have been raised on direct appeal or the first state petition for post-conviction relief.
21 || The claims are therefore waived under NRS 34.810(1)(b), successive and abusive under
22 || NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
23 20. Second McConnell Claim - see argument for Claim 1 and McConnell
24 || analysis below.
25 21. Ineffective Assistance of Trial Counsel — the portions of the claim that deal
26 || with insanity and mental health evidence at the guilty phase and mitigation evidence at the
27 || penalty phase were raised in the first state petition, denied by the district court and affirmed
28 [ on appeal. The remaining claims were included in the third state petition, procedurally
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1 || barred and that finding was upheld on appeal. Thus the law of the case doctrine applies. To
2 || the extent that new arguments are espoused, they could have been raised in the previous
3 || petitions. The claims are therefore waived under NRS 34.810(1)(b), successive and abusive
4 | under NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
“ 5 22. Ineffective Assistance of Appellate Counsel — the claim asserts that appellate
6 || counsel failed to raise the issues incorporated in the instant petition as Claims One through
. 7 || Thirty-Two. As noted earlier, Claims 2(a), 5-7, 10 and 15-17 were raised on appeal and
8 || found to be without merit. Failure to raise the prosecutorial misconduct claims relating to
9 || arguments found in Claim 19 was raised as ineffective assistance of appellate counsel in the
10 || first petition for post-conviction relief and denied. The denial was upheld on appeal. To this
11 || extent the law of the case doctrine applies. The remaining claims were either raised in the
12 || third state petition or could have been raised in the first, second and third petitions. The
13 || claims are therefore waived under NRS 34.810(1)(b), successive and abusive under NRS
14 || 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
15 23. Ineffective Assistance of Post-Conviction Counsel — this issue was raised in
16 || connection with the third state petition for post-conviction relief. The Nevada Supreme
17 || Court, in its order affirming the dismissal of the third state petition as procedurally barred
18 || specifically noted that Howard was not entitled to the appointment of post-conviction
19 || counsel and therefore no claim for ineffective assistance can be maintained. The law of the
20 || case doctrine governs this conclusion. The claims are successive and abusive under NRS
21 || 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
22 24. Nevada Death Penalty Scheme Unconstitutional - The claim was raised in
23 || the third State petition, found to be procedurally barred and the finding was upheld on
24 || appeal. It could have been raised on direct appeal and in the first State petition. The claim
25 | is therefore waived under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2),
26 || time-barred by NRS 34.726 and barred by laches under NRS 34.800.
27 25. Inadequate Review by Nevada Supreme Court — this appears to be a new
28 || claim based on information that was available for several years. It could have been raised in
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1 || the previous petitions and direct appeal. The claim is therefore waived under NRS
2 [ 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and
3 || barred by laches under NRS 34.800.

4 26.  Lethal Injection — The claim was raised in the third state petition, found to be
5 || procedurally barred and the finding was upheld on appeal. It could have been raised on
6 || direct appeal and in the first state petition. The claim is therefore waived under NRS
7 || 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred by NRS 34.726 and
8 || barred by laches under NRS 34.800. To the extent it challenges specific injection protocols,
9 |l it is pre-mature as no execution date as been set and the nature of the protocols may change.
10 27.  Elected Judiciary - this appears to be a new claim based on information that
11 || was available for several years. It could have been raised in the previous petitions. The
12 | claim is therefore waived under NRS 34.810(1)(b), successive and abusive under NRS
13 || 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
14 I 28.  Restrictive Conditions of Death Row — this appears to be a new claim based
15 || on information that was available for several years. It could have been raised in the previous
16 || petitions. The claim is therefore waived under NRS 34.810(1)(b), successive and abusive
17 || under NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under NRS 34.800.
18 29.  Death Penalty Unconstitutional — Innocent People - this appears to be a new
19 “ claim based on information that was available for several years. It could have been raised in
20 | the previous petitions. The claim is therefore waived under NRS 34.810(1)(b), successive
21 || and abusive under NRS 34.810(2), time-barred by NRS 34.726 and barred by laches under
22 || NRS 34.800.
23 30. Nevada’s Scheme Fails to Narrow - The claim was raised in the third state
24 | petition, found to be procedurally barred and the finding was upheld on appeal. The claim
25 || is therefore waived under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2),
26 || time-barred by NRS 34.726 and barred by laches under NRS 34.800.
27 31. Evolving Standards of Decency - The claim was raised in the third state
28 || petition, found to be procedurally barred and the finding was upheld on appeal. The claim
40 PAWPDOCS\MOTION'\Outlying\0G0\0G012701 .doc

AA002192



o ®

1 |l is therefore waived under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2), |

2 || time-barred by NRS 34.726 and barred by laches under NRS 34.800.

3 32. Cumulative Error — as the claims are procedurally barred, so to is cumulative

4 | error based upon those claims. The claim was raised in the third state petition, found to be

5 || procedurally barred and the finding was upheld on appeal. The claim is therefore waived

6 || under NRS 34.810(1)(b), successive and abusive under NRS 34.810(2), time-barred by NRS

7 || 34.726 and barred by laches under NRS 34.800.

8 V.  HOWARD HAS NOT SHOWN GOOD CAUSE TO OVERCOME THE

9 PROCEDURAL BARS
10 Howard asserts several grounds for overcoming the procedural bars. They are: 1)
11 | ineffective assistance of trial counsel; 2) ineffective assistance of appellate counsel; 3)
12 [ ineffective assistance of state post-conviction counsel; 4) inconsistent and discretionary
13 | application of procedural bars by the Nevada Supreme Court; 5) violations of Brady v
14 || Maryland (failure to disclose exculpatory evidence) and Giglio v United States (failure to
15 disclose impeachment evidence)'®; and 6) fundamental miscarriage of justice — actual
16 [ innocence (McConnell). The State contends the allegations in the Petition support none of
17 || the grounds and do not constitute good cause for delay.
18 1. Ineffective Assistance of Trial, Appellate and Post-Conviction Counsel
19 The Nevada Supreme Court has recognized that ineffective assistance of trial or
20 | appellate counsel constitutes good cause for failure to raise an issue at trial or on appeal.
21 [ Crump v. Warden, 113 Nev. 293, 934 P.2d 247 (1997). However, substantive claims and
22 || allegations of ineffective assistance of counsel for not raising those claims must still be
23 || raised in a timely fashion under NRS 34.726 and NRS 34.800 or they are procedurally
24 || barred. Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003)(footnotes omitted) .
25 In addition, if a defendant was entitled to the appointment of post-conviction counsel
26 | by statute, ineffective assistance of post-conviction counsel may also constitute good cause
27
28 ' Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. United States, 405 U.S. 150 (1972).
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1 || for failure to raise a substantive or ineffective assistance of trial/appellate counsel in a first
2 || petition for post-conviction relief, but it cannot excuse a failure to comply with the time bars
3 || under NRS 34.726 or NRS 34.800.
4 In this case, Defendant’s substantive and ineffective assistance of trial and appellate
5 || counsel claims relating to the failure to pursue the substantive claims at trial or on appeal
6 || were required to be filed within one-year of the remittitur February 12, 1988 or alternatively
7 || within one-year from the effective date of NRS 34.726 — January 1, 1993. This Petition was
8 I filed on October 25, 2007. Thus any claims of ineffective assistance of trial and appellate
9 || counsel that were not raised in the first state petition for post-conviction relief are time
10 || barred. They are also barred by NRS 34.800. They cannot constitute good cause for failing
11 | to raise trial and appellate issues in a timely fashion because they themselves are time-
12 || barred.
13 Similarly, any claims relating to ineffective assistance of post-conviction counsel
14 || would be required to be filed within one year of the remittitur from the affirmance of the |
15 || denial of the first petition for post-conviction relief or they would be time-barred and could
16 || not constitute good cause for delay. Moreover, where post-conviction counsel is not
17 || required by statute to be appointed, ineffectiveness of post-conviction counsel cannot
18 || constitute good cause.
19 In this case, Howard was not entitled to appointment of post-conviction counsel on
20 | his first post-conviction petition. Between July 1, 1987 and January 3, 1993, appointment of
21 || post-conviction counsel, even in capital cases, was discretionary. See 1985 Statutes of
22 | Nevada, 63" Session Ch. 435, Section 4 p. 1230 and Section 7, p. 1231; 1987 Statutes of
23 || Nevada, 64™ Session Ch. 539, Section 14, p. 1218; 1991 Statutes of Nevada, 66™ Session,
24 || Ch. 44, Section 20, p.87. Because Howard was not entitled to post-conviction counsel, there
25
26
27
28
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1 | can be no ineffective assistance of post-conviction counsel claim to constitute good cause for
2 | failing to raise issues in the first state post-conviction petition.'’
3 Even if Howard were entitled to appointed first post-conviction petition counsel, any
4 || claims of ineffective assistance of post-conviction counsel must be timely made under NRS
5 || 34.726 and NRS 34.800 or they are barred. In the instant case, the remittitur on the first state
6 || petition for post-conviction relief was issued in 1991. Therefore all claims alleging
7 || ineffective assistance of first post conviction counsel should have been raised in the second
8 || state petition filed on December 16, 1991. Thus any claims of ineffective assistance of first
9 [| post-conviction counsel filed after that date are time barred and cannot be used to constitute
10 | good cause for delay in raising those claims in a timely fashion in the instant petition.
11 As all of Howard claims for ineffective assistance of counsel are time barred under
12 | NRS 34.726 or subject to laches under NRS 34.800, they cannot constitute good cause for
13 || the twenty year delay in bringing the claims and the procedural bars have not been
14 || overcome. Therefore the Petition must be dismissed as procedurally barred.
15 2. Alleged Inconsistent Application of Procedural Bars
16 Nevada courts, and the Nevada Supreme Court in particular, have been under regular
17 || attack by petitioners who claim Nevada does not consistently apply its procedural bars. See,
18 || e.g., Loveland v. Hatcher, 231 F.3d 640 (9™ Cir.2000) (denying claim made that Nevada
19 I does not consistently apply NRS 34.726(1), the one year limit for filing habeas petition).
20 || These attacks have continued even though both the Nevada Supreme Court and the Ninth
21 || Circuit have recently ruled that “a petitioner must establish ‘good cause’ and ‘actual
22 || prejudice’ to overcome a post conviction procedural bar.” Valerio v. State, 112 Nev. 383,
23 || 390, 915 P.2d 874 (1998); Loveland, supra. As long as the State rules are consistently
24 | applied, the federal courts must show deference to the State court’s application of procedural
25 || bars. Loveland, supra. In Petrocelli v. Angelone, 248 F.3d 877 (9" Cir, 2001) the Ninth
26
27 || V7 Under past and current law, the right to assistance of counsel on successive post-conviction petitions is discretionary.
28 glitllltsl ;fllsre can be no claim of ineffective assistance of counsel relating to the second and third state post-conviction
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1 (| Circuit Court of Appeals, citing its earlier decision in Moran v. McDaniel, 80 F.3d 1261 (9"
y 2 || Cir.1996) found that the Nevada Supreme Court had consistently applied the procedural bar
3 || in NRS 34.800.
4 The Nevada Supreme Court definitely addressed this issue in State v. Riker, 121 Nev.
5 || 225,112 P.3d 1070 (2005). The High Court stated:
6 . . .we flatly reject the claim that this court at its discretion
ﬁnores procedural default rules. Riker offers a number of
7 awed, misleading, and irrelevant arguments to back his position
that this court “has exercised complete discretion to address
8 constitutional claims, when an adequate record is presented to
resolve them, at anKIsta e of the groceedings, despite the default
9 rules contained in [NRS] 34.726, 34.800, and 34.810.”
10 To begin with, Riker criticizes this court's consideration of
unpreserved error on direct appeal and equates such
11 consideration with a failure to respect procedural bars in post-
conviction proceedings. This equation is utterly without merit.
12 Unpreserved error on direct appeal is not subject to procedural
bars or anything equivalent to such bars; on the contrary, statutes
13 grant this court the discretion to consider unpreserved errors or
even require the court, in some cases, to consider such errors.
14 NRS 178.602 expressly provides this court with the discretion on
direct appeal to consider plain error despite a failure to preserve
15 the issue at trial or to raise the issue on appeal. As we have
explained before, this plain-error rule applies only on direct
16 apgeal and “does not create a procedural bar exception in any
17 habeas proceeding.” [Footnotes omitted].
18 [I Riker, 121 Nev. at 236, 112 P.3d at 1077.
19 The Riker Court then went on to criticize and analyze why none of the cases and
20 || unpublished orders Riker claimed support his theory of inconsistent application did no such
21 || thing. The shotgun approach used in Riker is identical to the one used in this Petition,
22 | attaching a plethora of orders and opinions, asserting they demonstrate inconsistent
23 || application of procedural bars. See PE 201-249. In fact, many of the exhibits are the same
24 || cases referenced in Riker. This Court is not free to disregard Riker and must reject
25 | inconsistency as good cause to excuse the procedural bars pursuant to Riker.
26 3. Brady and Giglio Claims
27 Evidence that was not disclosed by the prosecution at an earlier date in violation of
28 || Brady or Giglio can be good cause for failure to raise claims relating to that evidence in a
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1 [ timely fashion. The non-disclosure constitutes good cause, while the materiality standard

2 || under Brady usually demonstrates prejudice. Mazzan v. Warden, 116 Nev. 48, 61-65, 993

3 || P.2d 25, 36-37 (2000)(Mazzan II). However, as with ineffective assistance of counsel

4 || claims, Brady/Giglio issues must be timely brought under NRS 34.726 and NRS 34.800.

5 || Boyd v. State, 913 So.2d 1113 (Ala.Crim. App 2003); DeBruce v. State, 890 So.2d 1068

6 || (Ala. Crim. App. 2003). That is, the claim should be brought within a reasonable time

7 || period of its discovery, which is presumptively one year after its discovery pursuant to the

8 || rationale discussed in Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001).

9 Here, the Petition does not set forth any specific facts that were not discoverable
10 | through due diligence due to Brady/Giglio improprieties. The Petition simply makes a
11 || general allegation. A general allegation is insufficient to overcome the procedural bars, even
12 [| when timely made.

13 Howard has failed to demonstrate good cause to overcome the procedural bars. In its
14 || order affirming the dismissal of the third state post-conviction petition, the Nevada Supreme
15 || Court analyzed many of the argued in this Petition for excusing the delay and concluded they
16 | did not constitute good cause to overcome the procedural bars. The same rationale still holds
17 || true.
18 To the extent Howard may imply that good cause exists because his claims were
19 || remanded from Federal Court. However, Defendant's innuendo is without merit and the
20 || remand simply provides Howard with the opportunity to exhaust state remedies. It in no way
21 ]| obligates the state to yet another rehearing on the merits and the state’s dismissal based on its
22 || own procedural bars provides an exhaustion of state remedies.
23 A remand from Federal Court does not constitute good cause to overcome state
24 || procedural bars. See Shumway v. Payne, 223 F.3d 982, 989 (9th Cir. 2000) in which the
25 || court upheld a Washington state statute imposing a one-year limit on collateral attacks on
26 || judgment and sentence in criminal cases; see also, Pelligrini v. State, 117 Nev. ---, 34 P.3d
27 || 519 (2001).
28 No grounds exist for excusing the procedural grounds and the Petition should be
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1 || dismissed.

2 VI. MCCONNELL ANALYSIS

34 The Nevada Supreme Court has indicated that where an aggravating circumstance is

4 | stricken, the death sentence may be upheld if the court can conclude, beyond a reasonable

5 || doubt, that the jury would still have found the remaining aggravators were not outweighed

6 || the mitigating circumstances or that the inclusion of the improper aggravator amount to

7 || harmless error. In reviewing the evidence, the court looks at the evidence at the time of trial.

8 || Leslie v. Warden, 118 Nev. at 783, 59 P.3d at 440.

9 In the instant case the jury heard evidence that Howard committed armed robbery in
10 [| New York approximately one year prior to robbing and murdering Dr. Monahan. He
11 | attacked a woman he knew, Dorothy Weisband, taking her money and car.

12 The mitigating evidence consisted of Howard’s testimony. Howard indicated he
13 || served honorably in Vietnam, was wounded and received a Purple Heart and that he had a
14 | history of mental illness possibly attributable to his experiences in Vietnam. He testified that
15 || he had been incarcerated in the mental health facilities or wards of California’s prison
16 || system with people like Charles Manson. Howard also said he told Detective Leavitt he
17 || doesn’t know what he hurts people and that he needed help. The jury also heard evidence
18 | that, at a young age, Howard witnessed his father murder his mother and sister. The record
19 | reflects Howard broke down or became emotional when asked questions about the incident,
20 || necessitating a recess. Yet Howard never expressed remorse at Dr. Monahan’s death or
21 || Howard’s treatment of Nurse Weisband.

22 Other evidence presented at trial and in the penalty hearing rebutted Howard’s
23 || portrayal as a troubled Vietnam veteran with mental health issues. Howard himself indicated
24 || he knew what he was doing. His actions in robbing the Sears store, contacting Dr. Monahan
25 || and arranging the false test drive also belie this picture. So too does his robbery of Mr.
26 || Schwartz in New York. None of his actions in those instances support he was acting out of
27 || mental illness as opposed to greed.

28 The Petition discusses the emphasis the State made in closing arguments on the
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1 || felony robbery aggravator. But equal emphasis was placed on the prior violent felony
2 || aggravator and Howard’s actions as they rebutted the alleged mitigation evidence.
3 | Moreover, the jury could consider the facts of the Monahan robbery as they related to
4 || rebutting Howard’s mitigating evidence even if the Monahan robbery could be used to
5 || support the “in commission of a robbery” aggravator.
6 Based upon the evidence, the State submits that any error related to the felony
7 || robbery aggravator was harmless beyond a reasonable doubt. The jury would still have
8 || found the aggravating circumstance was not outweighed by the mitigating circumstances.
9 || Given Howard’s violent actions before, during and after the Monahan murder, his lack of
10 || remorse and his obvious credibility problems (he denied ever meeting Monahan, yet his
11 | fingerprints were on the van, etc.) the jury would still have rendered a verdict of death.
12 CONCLUSION
13 Based on the foregoing, the State’s Motion to Dismiss should be granted as the claims
14 | are procedurally barred. In the alternative, as to the McConnell claim, the court should deny
15 || the petition, finding that any error was harmless beyond a reasonable doubt.
16 DATED this_ % day of April, 2008.
17 Respectfully submitted,
18 DAVID ROGER
19 Nevada Bt Jooo7sq o
20
21
22 BY &)_(\ é%ixslﬁax;—
23 Depyty Disirict Attomey
24 Nevada Bar #00145
25
26
27
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47 PAWPDOCS\MOTION\Outlying\0GO\0GO012701 .doc

AA002199



@ @
1 CERTIFICATE OF MAILING
2 I hereby certify that service of STATE’S NOTICE OF MOTION AND MOTION TO
3 || DISMISS DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS (POST-
4 || CONVICTION), was made this ﬁ day of April, 2008, by depositing a copy in the U.S.
5 || Mail, postage pre-paid, addressed to:
6
7
9 Rgggn?l%?igi?g%ﬁc Defender
0 LI, Dol Sy e 25
11 “
12 Tl Dcuﬁa
Employee for thsDistrict Attorney's
13 Office
14
15 §
16
17
18
19
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FRANNY A. FORSMAN
Federal Public Defender

]

MICHAEL B. CHARLTON
Assistant Federal Public Defender

AA002201



O 0 N N un A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INTRODUCTION

The State alleges in its Motion to Dismiss that Mr. Howard’s claims are either time
barred or barred by the law of the case doctrine. See Motion to Dismiss, pp. 22-31. The
State contends that each of these claims are subject to the time bars of NRS 34.726(1) ( the
one year period following remittitur), pp 26-28, and 34.800 ( a presumption of prejudice from
a delay of more than five years), pp. 29-30. The State also argues that these claims are barred
because they could have been but were not raised before, NRS 34.810(1)(b), see p. 30-31,
and under the successive/abusive petition rule of NRS 34.810(2), see page 31.!

ARGUMENT
I. The McConnell Claim

As to the specific claim based on McConnell v. State, 120 Nev. 1043, 102 P.3d 606

(2004) and Bejarano v. State, 122 Nev. 1066, 146 P.3d 265 (2006), the State urges that this

claim is barred because it is filed more than one year from the date of the McConnell
petition. The problem with the State’s assertion is that no law, statutory or decisional, creates
a time bar when the claim is based on a newly created legal right. The State cites no
authority for dismissal of a petition based on such a claim based on a filing one year or more
after the legal right is created and for good reason: no such authority exists. NRS 34.726
creates a one year deadline after the conviction is final. See Bejarano, 146 P.3d at269. The
State is, in effect, asking the Court to create one out of whole cloth. The absence of legal
authority for the Court to make this decision should give pause. The Court should also
judicially notice that the State is taking a contrary position to its arguments in past cases. In

Greg Leonard v. State, Eighth Judicial District Court, No. C126285, the petitioner filed his

McConnell claim within one year of Bejarano but more than one year after McConnell. The
State conceded error and Mr. Leonard was given a new penalty hearing. Ex 1.
The Nevada statutory bars do not apply when the claim is based on a newly created

legal right. McConnell was such a claim. As the Nevada Supreme Court made clear in

Mr. Howard contends that he has a conflict with this office.

2
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McConnell, for years the Court upheld the dual use of the underlying felony in a felony
murder prosecution as an aggravating circumstance. “This court first addressed the
contention that in a felony-murder prosecution the underlying felony cannot be considered

as an aggravating circumstance in Petrocelli v. State {(citation omitted)] in 1985. Petrocelli

rejected that contention. . . . We have followed Petrocelli’s rationale since.” 102 P.3d at
1062-63. Petrocelli’s holding on this issue was thus, overruled and prior law disavowed.

Bejarano recognized the impact of this holding and the effect of a newly created legal
right on the procedural bars: NRS 74.726 and 74.810, the same bars advanced here.
Bejarano’s successor petition was filed 15 years after his direct appeal and was clearly
untimely. Because his claims either could have been or were previously raised, 74.810
applied as well. The Court excused all of the procedural defaults. “[A] procedural default
is excused if a petitioner establishes both good cause and prejudice. Good cause for failing
to file a timely petition or raise a claim in a previous proceeding may be established where
the factual or legal basis for the claim was not reasonably available. Prejudice occurs where
the errors worked to a defendant’s ‘actual and substantial disadvantage, infecting his entire
trial with error of constitutional dimensions.” 146 P.3d at 270. The Court concluded that
good cause was established because the claim was not reasonably available when Bejarano
filed his first state post conviction petition. Id. Prejudice could be established there was a
reasonable doubt that the jury would have returned a death sentence absent the stricken
aggravators. 146 P.3d at 270-71.

The same rationale applies to Mr. Howard in the instant case. This Court must decide
which of the alleged aggravating factors are still valid and then reweigh the remaining
aggravators against the mitigating evidence. The State’s argument to the contrary is created
entirely from whole cloth. |

On the merits, Mr. Howard’s felony murder aggravator must fall. Both McConnell
and Bejarano make that clear.

11
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II. The Prior Violent Felony Aggravator

This Court must also address the validity of the one aggravator remaining after the
murder in the course of a felony aggravator. The State’s Notice of Intent to seek death listed
two aggravators by the time the penalty phase started: murder in the course of a felony and
the existence of a prior felony conviction involving an act of violence. Ex. 2. To satisfy the
latter allegation, the State’s notice listed a conviction from San Bernadino County,
California. Both parties agree that the trial court disallowed that aggravator. The State then
chose to proceed to use a case from New York State where no judgment of conviction was
ever entered nor a sentence handed down and, in doing so, never sought to amend its notice
of aggravators.”

Because Mr. Howard can successfully challenge the McConnell aggravator and
plausibly challenge the prior violent felony conviction aggravator, he has made a colorable
showing of innocence of the death penalty; this Court must now address all the issues. Leslie
v. Warden, 118 Nev. 773, 59 P.3d 440 (2003).

A. The Lack of Notice
No principle of procedural due process is more clearly
established than that notice of the specific charge, and a chance
to be heard in a trial of the issues raised by that charge, if
desired, are among the constitutional rights of every accused in
a criminal proceeding in all courts, state or federal. (Citation
omitted). . . . It is as much a violation of due process to send an
accused to prison following conviction of a charge on which he
was never tried as it would be to convict him upon a charge that

was never made.

Cole v Arkansas, 333 U.S. 514 (1948). Lankford v Idaho, 500 U.S. 110, 121, 127 fn.22

(1991) (“fair notice is the bedrock of any constitutionally fair procedure.”). In the case at

? As Exhibits 2 and 3 make clear, the state originally filed a notice of intent to seek
death with the aggravators set forth above. Exhibit 3 was a supplemental notice of intent
to seek death which alleged three offenses from New York that the State intended to use
as evidence at the penalty phase “in additional to information provided” in the initial
notice of intent to seek death. The prosecution made no attempt to alter the alleged
aggravators. Further, at trial, the state did not introduce any of the evidence set forth in
the supplemental notice.
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bar, the prosecution filed its notice of intent to seek death and listed the aggravating factors
it intended to rely upon to secure a death sentence. Those factors included the murder in the

course of a robbery now void under McConnell, supra, (NRS 200.033(4), a prior conviction

for a felony involving the use or theat to use violence, (NRS 200.033 (2)(b), and a murder
committed during the course of an escape, NRS 200.033(5). The last aggravator was
dismissed prior to trial.

The only remaining aggravator left that can possible justify Mr. Howard’s death
sentence is the conviction involving the use of or threat to use violence. The notice of intent
alleged that this aggravator would be proved by the use of documents “showing that
SAMUEL HOWARD was convicted in San Bernadino County California, in 1980 or 1981
of the felony offenses of robbery with use of a firearm and unlawful taking of a motor
vehicle.” Ex. 2. The notice also alleged that certain witnesses would testify to the
underlying facts. Id.

At trial, the court struck the aggravator because the San Bernadino County offense
was committed after the instant offense. The prosecution then introduced evidence that Mr.
Howard had been convicted in absentia in Queens Supreme Court of the offense of robbery.’
The trial court instructed the jury that one of the aggravating factors was a conviction for an
offense involving either violence or the threat of violence to another; no specific offense was
named. The prosecution, in its final argument, urged the jury to find the aggravator
applicable based on the Queens Supreme Court case.

Nevada has implemented two sets of procedures to satisfy the due process requirement
set forth above in death penalty litigation. NRS 177.552 and SCR 250, promulgated in 1990

and applicable to trials after its effective date; “both are intended to ensure that defendants

> The evidence at trial established that Mr. Howard was present in court for two

days and then, failed to appear for the balance of the trial. The trial concluded when the
jury returned a verdict of guilty; no judgment of conviction or sentence was ever entered.
This conviction was listed in the notice of intent to seek death, not as a statutory
aggravating factor but as part of the evidence the prosecution intended to use as character
evidence to justify the death penalty.

AA002205



O e N N B s

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

in capital cases receive notice sufficient to meet due process requirements.” State v Second
Judicial District Court, 116 Nev. 953,959 11 P.3d 1209, 1212 (2000). See also Deutscher
v State, 95 Nev. 669, 678, 601 P.2d 407, 413 (1979) (“We believe that the purpose of [NRS

175.552] is to provide the accused notice and to insure due process so that he can meet any
new evidence which may be presented during the penalty hearing.”) (emphasis added).
The Nevada Supreme Court has consistently strictly applied the requirements of each
procedure. Even technical compliance, however, has been found to violate due process. See
Emmons v State, 107 Nev. 53, 62, 807 P.2d 718, 724 (1991) (“Consistent with the
constitutional requirement of due process, defendants should be notified of any and all
evidence to be presented during the penalty hearing. Although the state in this case did give
the accused notice before the commencement of the penalty hearing [and thus complied with
the statute], it was only one day’s notice. We hold that the notice given in this case was
inadequate to meet the requirements of due process.””). Mason v. State, 118 Nev. 554, 562,

51 P.3d 521, 526 (2002).

In Bennett v. Eighth Judicial District Court, 212 Nev. 802, 121 P.3d 605 (2005), the
prosecution filed a notice of aggravating circumstances in 1988 and obtained a death
sentence. The sentence was later reversed and a new penalty hearing ordered. At that point,
three aggravating factors remained from the original prosecution: the murder created a risk
of death to more than one person, NRS 200.033(3), the murder was committed in the course
of a burglary, NRS 200.033(4), and that the murder was committing during the course of an
attempted robbery, NRS 200.033(4). The last two were invalidated under McConnell, supra,

immediately prior to trial. The state then sought to add three new aggravating factors to its
notice of intent under SCR 250. The trial court permitted the prosecution to add two of the
three. 121 Nev. At 805, 1212 P.3d at 607-08. Bennett sought a writ of mandamus to compel
the dismissal of the added factors.

The Nevada Supreme Court rejected the state’s argument that it had shown good cause
under Rule 250 to amend its notice of intent to seek death by adding new aggravating factors;

the intervening decision in McConnell did not satisfy Rule 250's good cause requirement to
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amend:

Our view on this matter is only stren%thened by the fact that this

evidence upon which the State bases the newly alleged

a%§ravators has existed since Bennett’s original prosecution in

1988. The State originally passed on these aggravators, which it

has recognized in its answer to Bennett’s petition were weaker

than the ones it actually chose to pursue. That we issued the

McConnell opinion does not now give the State cause to

resurrect weaker aggravating circumstances it rejected nearly 17

years ago.
12] Nev. at 811, 121 P.3d at 611. The Supreme Court has clearly evidenced its intent that
the notice provisions, whether statutory, under NRS 175.552 or rule based under SCR 250,
be interpreted strictly. Due process demands no less.

Here the State made no effort to amend its notice of intent, even after the penalty
hearing had begun. It simply substituted evidence it had previously intended to use to
demonstrate Mr. Howard’s character. Because the trial court had already struck the San
Bernardino County aggravating circumstance and because no new allegation or amended
allegation was made that would justify or support the use of the Queens Supreme Court case,
and because the jury instruction made no reference to any alleged aggravator, there was no
aggravator that could have supported the jury’s decision. The State cannot rely on a theory
that it neither provided notice of, nor submitted to the jury. Given that it is the only
remaining aggravator after the murder in the course of robbery is invalidated, Mr. Howard’s
death sentence cannot stand.

B. The Queens Supreme Court case was not a conviction.

The evidence of the Queens Supreme Court case is uncontradicted. The State
introduced no conviction or sentence. Mr. Howard appeared for trial for two days and then
failed to reappear in court. The trial judge proceeded to submit the case to the jury and
obtain a verdict of guilty from that jury.

The term “conviction” in 1983, at the time of Mr. Howard’s trial, had a specific legal
meaning. NRS 50.095 permitted and still permits the use of convictions to impeach a

witness’s credibility. The Nevada Supreme Court had chosen to interpret that concept to

require something more than merely an arrest or, as in the case at bar, a guilty verdict. In
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1967, the Court handed down Fairman v. State, 83 Nev. 287, 429 P.2d 63 (1967) and ruled
that where a jury had returned a verdict of guilty against a defendant but the entry of a
judgment on that verdict and sentencing had been delayed a week, the prosecution could not
use that verdict to impeach the defendant on a trial that occurred after the verdict but before
entry of judgment and sentencing. The verdict of the jury was not a judgment of the court
nor its final determination. The Court upheld the rule of Fairman, in Colle v. State, 85 Nev
289,292,454 P.2d 21 (1969). in Boley v State, 85 Nev. 466, 470, 456 P.2d 447 (1969) and
in Ruvelta v State, 86 Nev. 224, 227, 467 P.2d 105 (1970).

In other contexts, the same definition for conviction has been applied. In Ruvelta v.
State, supra, the Court ruled that no judgment of conviction can be complete without a
sentence. In another context, the Court ruled that the mere pronouncement of a conviction
and sentence of imprisonment was not sufficient to constitute a conviction; the judgment
could not be final until signed by the judge and entered by the clerk. Miller v. Hayes, 95
Nev. 927, 604 P.2d 117 (1979). See also Bradley v State, 109 Nev. 1090, 864 P.2d 1272
(1993).

It must be presumed that the Nevada Legislature was “cognizant of these

constructions.”

In the absence of any language in the amendment indicating a
contrary intention, it must also be presumed that the word . . .
was used by the Legislature with tﬁ)e meaning ascribed to it by
the court. If the Legislature uses words which have received a
judicial interpretation, they are presumed to be used in that
sense, unless the contrary intent can be gathered from that
statute.

Latterner v Latterner, 51 Nev. 285, 274 P. 194 (1929).

In 1997, the Legislature amended 200.033(2)(b) to permit its use when the jury had
simply returned a verdict. In that context, the Nevada Supreme Court has held that when the
Legislature changes an existing statute, it intends to either create a new right or withdraw an
old one. The change is presumed to indicate a change in legal rights. Courts assume the

Legislature was aware of the previous interpretation and evinced its disagreement with it by
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enacting the change. Utter v Casey, 81 Nev. 268, 274, 401 P.2d 684, 688 (1965).*

Under then existing Nevada law, Mr. Howard had not been convicted. Only a jury
verdict of guilty had occurred. No sentence and no judgment of conviction was ever entered
at any time. Thus, even if the prior Queens Supreme Court action were properly noticed, it
was not enough.

C. Re-weighing

If the Queens Supreme Court action was properly noticed and if it met the Nevada
standards for a legal conviction, this Court must reweigh the evidence against this remaining
aggravator. When re-weighing the evidence this Court must consider not just that evidence
presented at trial but all of the mitigating evidence that Mr. Howard now contends should
have been presented at that trial. Leslie, 118 Nev. 773, 59 P.3d 440. See also State v.
Haberstroh, 119 Nev. 173, 69 P.3d 676 (2003) (newly discovered evidence not presented

based on trial counsel’s ineffectiveness); State v. Bennett, 119 Nev. 589, 81 P.3d 1, 11

(2003) (Evidence relevant to mitigation was suppressed by State. “Considering this
undisclosed mitigating evidence with the invalid aggravating evidence, we conclude that the
district court correctly vacated Bennett’s death sentence and ordered a new penalty
hearing.”). In Nevada, eligibility for the death penalty requires a sentencing jury to consider
the validity of the alleged aggravating factors and balance them against the mitigating
evidence presented. Rippo v. State, 122 Nev. _, 146 P.3d 279, 284 (2006) (“The primary

*  The Legislative History of the change indicates that the Legislature intended to

make a very precise change. Senator Mark James, Chair of the Committee on Judiciary
asked, when the bill came up, what was wrong with the “previously convicted of another
murder” language. The representative of the Nevada District Attorneys noted that the
existing language was confusing. Committee counsel noted that under the then existing
statute, a person would have to be convicted of murder at the time of the commission of a
subsequent murder to invoke the aggravating circumstances; “with passage of the
proposed amendment, a person would only need to have been convicted at the sentencing
stage prior to commission of a subsequent murder in order to invoke aggravating
circumstances.” Clearly, the Legislature intended by this amendment to reduce the
State’s burden of proof by not requiring a conviction as that term had been previously
understood.
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focus of our analysis, therefore, is on the effect of the invalid aggravators on the jury’s
eligibility decision, i.e. whether we can conclude beyond a reasonable doubt that the jurors
would have found that the mitigating circumstances did not outweigh the aggravating
circumstances even if they had considered only the three valid aggravating circumstances
rather than six.”) Further, after re-weighing the remaining aggravating factors and the
mitigating evidence, if the Court finds a reasonable probability that absent the invalid
aggravating factor, the jury would not have imposed death, the defendant has established the
fundamental miscarriage of justice that overcomes the procedural bars. Leslie v. Warden,
118 Nev. 773, 59 P.3d 440 (2003); Bennett v. State, 119 Nev. 589, 598, 81 P.3d 1, 4 (2003);
Pellegrini v. State, 117 Nev. 860, 34 P.3d 519, 537 (2001) (procedural bars can be overcome

by demonstrating that the court’s failure to review an issue would result in a fundamental
miscarriage of justice.)

Leslie, in effect holds that if an aggravating factor is invalid, the defendant is
“innocent” of that aggravating factor and in that context, the Court must review all of the
evidence tendered at trial and in post conviction. In House v. Bell, 547 U.S. 518, 126 S.Ct.
2064 (2006), the Court made it clear that, where a habeas petitioner argues that his actual
innocence forgives a procedural default, the habeas court must consider not only the trial
evidence but the new evidence as well. Id. at 126 S.Ct. at 2077, citing Schlup v. Delo, 513
U.S.298,424-32 (1995). In Sawyer v. Whitley, 505 U.S. 333 (1992), the Court extended this

innocence exception to procedural default to a claim of innocence of the death penalty, a
claim which requires a showing that, but for the constitutional error, no reasonable juror
would have found the defendant eligible for the death penalty. Though this Court’s treatment
of this issue has not been consistent, on at least two occasions, the Court has also reviewed,
not just the evidence adduced at trial, but that developed in state post conviction and the

reasons for that failure as well. See State v. Haberstroh, 119 Nev. 173, 69 P.3d 676 (2003)

(newly discovered evidence not presented based on trial counsel’s ineffectiveness); State v.

Bennett, 119 Nev. 589,81 P.3d 1, 11 (2003) (Evidence relevant to mitigation was suppressed

by State. “Considering this undisclosed mitigating evidence with the invalid aggravating

10
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evidence, we conclude that the district court correctly vacated Bennett’s death sentence and
ordered a new penalty hearing.”)

Mr. Howard contends that, with the invalid aggravators and the vast amount of
uninvestigated and unpresented mitigating evidence, he is innocent of the death penalty, that
is, he is no longer eligible for a sentence of death. He thus has established a fundamental
miscarriage of justice and the entirety of the evidence must be considered. Both the holdings
of this Court and of the United States Supreme Court mandate it.

Whether the standard is one of re-weighing or a fundamental miscarriage of justice,
Mr. Howard has clearly met his burden. The amended petition lists a wealth of mitigating
evidence this Court must consider and balance against only one arguable viable remaining
aggravator.

D. Other issues
Because the re-weighing process essentially is a test for harmless error, this Court

must consider how the State exploited the error. See Satterwhite v.Texas, 486 U.S. 249

(1981). There the Court found the error harmful because, in part, of the State’s exploitation
of the argument and the error’s importance to the state’s case. 486 U.S. at 260. It is in this
context that the Court must consider the issues of prosecutorial misconduct. The greatest
harm suffered by Mr. Howard as a result of his trial lawyer’s incompetence is that he did not
object to the prosecutorial misconduct during the penalty phase argument where the

prosecutor told the jury:

_ How about release? Are f/ou going to give Sam Howard
life with the possibility of parole? Do you think maybe Sam
Howard might kill again if he were paroled and out on the
streets...

. .. As the instruction tells you, and it wouldn’t be there if it
weren’t a possibility of reality, life without the possibility of
parole does not exclude executive clemency. That means
somebody could let him loose, even though the jury has give
him life without the possibility of parole, even though that’s
your verdict and you say, Sam, you’ve got to stay in jail the rest
of your life, someone can turn that decision around.

11
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ROA Vol XXVII, p. 1596.°

In Sechrest v. Ignacio, 549 F. 3d 789 (9th Cir. 2007), the court found similar
arguments not only were prosecutorial misconduct, but rose to the level of constitutional
error. In its decision, the court noted that neither the defense counsel nor the trial judge did
anything to stop the prosecutor from making the statements. Id. at 811. In a footnote the
court added:

Additionally, as noted below, we hold that Sechrest’s counsel
provided him with ineffective assistance. It is therefore

unsurprising that defense counsel failed to object to the
prosecutor’s blatantly inappropriate remarks.

Id.

Misleading and inflammatory arguments by a prosecutor can violate the Sixth and
Fourteenth Amendment right to a fair trial. E.g., Darden v. Wainwright, 477 U.S. 168, 181
(1986), U.S. v. Young, 470 U.S. 1, 11-12 (1985); Donnelly v. DeChristoforo, 416 U.S. 637,
645 (1974); see also Furman v. Wood, 190 F.3d 1002, 1005-05 (9th Cir. 1999); cf. Parker
v. Gladden, 385 U.S. 363, 363-65 (1966) (per curiam) (defendant’s right to an impartial jury

violated by court bailiff’s statements, overheard by at least some of the jurors, that the
defendant was “wicked” and “guilty,” and that the Supreme Court would correct any errors
the jury made in finding the defendant guilty).

Here, the prosecutor misled and inflamed the passions of the jury with his argument
that it was virtually certain that Mr. Howard would receive executive clemency or would
otherwise not spend his life in prison if the jury imposed any penalty other than death, and
threatened the jurors with the idea that someone else would be killed if he was let out of
prison. Also, the prosecutor’s repeated misconduct reflected a pattern of practice particular

to him, and general to the Clark County Public Defender’s Office, as noted in the Nevada

> Mr. Howard concedes that this instance of prosecutorial misconduct has not been

exhausted. As pointed out by the Nevada Supreme Court in its opinion at p. 717, the
lawyer on direct appeal did not raise any issues of prosecutorial misconduct. Further,
these facts do not fundamentally alter the claim.

12
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Supreme Courts’ opinion in Mr. Howard’s case.

These arguments were improper for multiple reasons. They improperly invoked the
prestige of the District Attorney’s Office and implied special expertise, experience, and
knowledge of facts outside the record in support of the prosecutor’s argument.

By giving his opinion, an attorney may increase the apparent
probative force of his evidence by virtue of his personal
influence, his presumably superior knowledge of the facts and
background of the case, and the influence of his official
position. . . The prosecutor is not just a retained attorney; he is
a 1pubhc official occupying an exalted station. Should he be
allowed to "testify" in closing argument, jurors hear the "expert
testimony" of a trusted officer of the court on, perhaps, a crucial
issue. On the other side may be appointed counsel, laboring
valiantly to present all defenses available to the accused, who
nevertheless may be unable to respond to the implied challenge
by asserting his personal belief in his assigned client's
innocence.

U.S. v. Morris, 568 F.2d 396, 401-02 (5th Cir. 1978); accord, U.S. v. Young, 470 U.S. at 18-

19 (“The prosecutor’s opinion carries with it the imprimatur of the government and may
induce the jury to trust the government’s judgment rather than its own view of the
evidence.”).

In fact, the prosecutor in this case explicitly relied upon his position by telling the
jurors “I represent the State and its citizens,” and that “there are so many cases where non-
executed murders who have been sent to prison have killed again in any one of these
situations that  have enumerated.” ROA Vol. XXVII, p. 1596. These arguments were based
on no evidence in the record and were entirely speculative, but they were delivered to the jury
as plain facts. The prosecutor’s argument was a deliberate attempt to mislead the jury on an
issue that was likely to influence its decision. The argument that imposing the death penalty
was the only way to prevent the defendant from killing again continued the prosecutor’s
speculative theme, and was plainly improper. Darden v. Wainwright, 477 U.S. at 180; see
Kelly v. Stone, 514 F.2d 18, 19 (9th Cir. 1975)(argument that “maybe the next time [the
victim] will be someone you know”); Mashburn v. State, 522 SW.2d 900, 901 (Tex. Crim.

App. 1975) (prejudicial to argue that jury should impose excessive sentence to compensate

for, or protect against, actions of pardons board.)

13
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Under Caldwell v. Mississippi, “it is constitutionally impermissible to rest a death

sentence on a determination made by a sentencer who has been led to believe that the
responsibility for determining the appropriateness of the defendant’s death rests elsewhere.”
472 U.S. 320, 328-29 (1985). Here, the prosecutor misinformed the jury by stating that only
a death verdict would remain undisturbed, and that any other verdict could be set aside. In
other words, the jury was left to believe that Mr. Howard’s “real” sentence would be
determined by the Pardons Board instead of their verdict. As the Supreme Court held in
Caldwell, “[an] uncorrected suggestion that the responsibility for any ultimate determination
of death will rest with others presents an intolerable danger that the jury will in fact choose
to minimize the importance of its role.” 472 U.S. at 333.

In Coleman, the Court found the constitutional violation prejudicial because it invited
the jury “to speculate that the only way it could be assured Coleman would not be released
would be to sentence him to death.” Coleman, 210 F.3d at 1051. The Court specifically
relied upon the prosecutor’s argument to the jury that the defendant “would remain a risk to
‘all of' us’ if a death sentence were not imposed.” Id. Exactly the same argument was made
in Mr. Howard’s case, and vacation of the sentence is equally necessary.

The prosecutor’s repeated emphasis on his own false and misleading speculation about
the certainty of the defendant’s release if the jury imposed a sentence of life imprisonment
without possibility of parole establishes “a deliberate and especially egregious error” that is
also “combined with a pattern of prosecutorial misconduct,” Brecht v. Abrahamson, 507 U.S.
619, 638 n. 9 (1993), that justifies vacating the sentence without reference to prejudice. In
any event, as in Coleman, the error here had a “substantial and injurious effect or influence
in determining the jury’s verdict.” Brechtv. Abrahamson, 507 U.S. 619, 637 (1993) (internal
quotation marks and citation omitted). There can be no reasonable dispute that the
prosecutor’s misconduct was intended to, and did, affect the jury’s decision to return a
verdict of death. Whether the defendant could be released on parole, would have been a
highly significant issue to the jury. Theodore Eisenberg and Martin T. Wells, Deadly
Confusion: Juror Instruction in Capital Cases, 79 Cornell L. Rev. 1, 4-5, 7-8 (1993) (“Our

14
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data confirms that jurors’ deliberations emphasize dangerousness and that misguided fears
of early release generate death sentences,”) quoted with approval, Coleman, 210 F.3d at
1051; Stephen P. Garvey, Aggravation and Mitigation in Capital Cases: What do Jurors
Think?, 98 Colum. L. Rev. 1538, 1559 (1998) (reporting that 57.9% of jurors surveyed more

likely to vote for death if they thought defendant might present danger to society); see also
Simmons v. South Carolina, 512 U.S. 154, 163-164, 170-171 (1994). The prosecutor’s
argument was calculated to play on the fears of the jury arising from the false assumption that
the defendant was assured of an early release. The only alternative the jurors could have
thought they had was to return a death sentence. See Coleman v.Calderon, 310 F.3d at 1051.

The fact that this issue did not relate to one of the statutory aggravating and mitigating
factors 1s of no consequence: the question of prejudice focuses on the totality of the effect
of the error, not whether it relates to a statutory aggravating or mitigating factor, see
Williams v. Taylor, 529 U.S. 362, 398-399 (2000); and, under Nevada law, the balance of

aggravating and mitigating factors is not necessarily the “heart” of the sentencing decision,

because the jury always has the power to impose a sentence less than death regardless of the

weight of aggravation or even the total lack of mitigation. E.g., Bennett v. State, 106 Nev.
135, 144-145, 787 P.2d 797 (1990).
III. The Jury Instructions on Premeditation
Claims Three and Four of the Amended Petition challenge Jury Instruction 12 which

defined premeditation:

[A] design, a determination to kill, distinctly formed in the mind

at any moment before or at the time of the killing.

Premeditation need not be for a day, an hour or even a minute.

For if the Jury believes from the evidence that the act

constituting the killing has been E)lreceded by and has been the

result of premeditation, no matter how rapidlﬁ the premeditation

is followed by the act constituting the killing, it is willful,
deliberate and premeditated murder.

2 ROA 228.
The instruction is unconstitutional because it muddled the distinction between first

and second degree murder and thereby violated the constitutional requirement that the state’s
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death penalty scheme be narrowly applied, Zant v. Stephens, 462 U.S. 862, 877 (1983);
Byford v. State, 116 Nev. 215, 233-37, 994 P.2d 712-15 (2000).

The misdefining of premeditation in this way, and the failure to explain the different
mental states involved in the degrees of murder, deprived Mr. Howard of his right to have
the jury decide all the necessary elements of the charged crime and rendered the second

degree murder instruction meaningless. Smith v. Mitchell, 437 F.3d 884, 889 (9th Cir. 2006)

(“whether, after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt.”) (citing Jackson v. Virginia, 443 U.S. 307,319, (1979)); see also In re Winship, 397
U.S. 358, 364 (1970); Fiore v. White, 531 U.S. 225, 228-29 (2001); U.S. Const. amend.
XIV.;Nolanv. State, 122 Nev. __, 132 P.3d 564, 573 (2006) (citations omitted). This error

substantially prejudiced Mr. Howard, rendered the trial proceeding fundamentally unfair,
eroded the reliability of the verdicts and had a substantial and injurious effect on the guilt and
penalty phase verdicts.

The instruction was unconstitutional because it muddled the distinction between first
and second degree murder and thereby violated the constitutional requirement that a greater
degree of punishment resulting from the conviction of a greater offense, or a greater degree
of an offense, must be supported by a rational distinction which distinguishes the greater

culpability from the lesser, People v. Calvaresi, 534 P.2d 316, 318 (Colo. 1975); and the

requirement that criminal laws must be written so that there are significant differences
between offenses and so that the exact same conduct is not subject to different penalties.
State v. Bryan, 709 P.2d 257, 263 (Utah 1985); City of Chicago v. Morales, 527 U.S. 41,
56-61 (1999).

On December 31, 2008, the Nevada Supreme Court addressed Polk v. Sandoval, 530
F.3d 903 (9th Cir. 2007) in Nika v. State, 124 Nev. _ , 198 P.3d 839 (2008). In the Nika

decision, Nevada Supreme Court discussed the history of its decisions interpreting the terms
willfulness, premeditation, and deliberation, and it concluded that the Court attributed

different meanings to these terms at different times. See Nika, 124 Nev. , 198 P.3d 839
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at 8-14. The one constant theme in the Court’s historical decisions, however, was its
recognition that premeditation and deliberation “are not synonyms for ‘malice
aforethought.”” Id. at 11. Otherwise, it “would obliterate the distinction between the two
degrees of murder.” Id. (citing Hern v. State, 97 Nev. 529, 532, 635 P.2d 278, 280 (1981)).
However, the Court acknowledged that its decision in Powell v. State, 108 Nev. 700, 838

P.2d 927 (1992), “reduced ‘premeditation and deliberation’ to ‘intent,”” a decision this Court
sought to justify by claiming that three other states made the same mistake in interpreting
their first-degree murder statutes. The Court subsequently held that Byford announced a
change in the law — rather than a clarification — and summarily concluded that the change did
not have any constitutional implications and did not apply retroactively to Mr. Nika. Id. 20-
26.

The Nevada Supreme Court completely overlooked the constitutional vagueness
concerns that arise from this Court’s interpretation of the law as it existed at the time of Mr.
Howard’s trial. Taking what this Court said in Nika, Byford, and Hern as true, at the time
of Mr. Howard’s trial, this Court had changed the law in such a way that there was a
“complete erasure” of the “distinction between first- and second-degree murder.” Byford v.
State, 116 Nev. 215, 235, 994 P.2d 700, 713 (2000). Under the state and federal
constitutions, penal statutes must give “fair notice” of what is forbidden, e.g., Gallegos v.
State, 123 Nev. __, 163 P.3d 456, 458-459 (2007); Lanzetta v. New Jersey, 306 U.S. 451,

453 (1939); and “the more important aspect of the vagueness doctrine ‘is . . . the requirement
that a legislature establish minimal guidelines to govern law enforcement.”” Kolender v.

Lawson, 461 U.S.352,358 (1983), quoting Smith v. Goguen, 415 U.S. 566, 574-575 (1974).

“[Albsent adequate guidelines, a criminal law may permit a standardless sweep, which would
allow the police, prosecutors, and juries to ‘pursue their personal predilections.” ” Silvar v.
Dist. Ct., 122 Nev. 289,293, 129 P.3d 682, 685 (2006) (emphasis added), quoting Kolender,
461U.S. at 358; Gallegos, 163 P.3d at 461.

That a capital murder statute may violate due process standards because of vagueness

depends on the application of two distinct principles, both of which are violated by the
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Nevada Supreme Court’s construction of the pre-Byford statute. First, a statute may be void
for vagueness if it fails to provide to an ordinary citizen that his conduct is forbidden, or that
it encourages arbitrary and erratic law enforcement conduct, that it criminalizes normally
innocent conduct or that it places unfettered discretion in the hands of law enforcement.
Papachristou v. City of Jacksonville, 405 U.S. 156, (1972). Second, a death penalty statute
may be so vague as to violate both the Eighth Amendment and the due process clause of the
Fourteenth Amendment if the statute applies no restraint on the arbitrary and capricious

infliction of the death penalty. Godfrey v. Georgia, 446 U.S. 410 (1980).

The Nevada Supreme Court has determined that murder is defined in one fashion for
cases decided prior to Byford and in another fashion for those cases tried after it. Mr.
Howard’s case falls in the former category and, according to the Byford court, there is no
meaningful distinction between first and second degree murder.

In Kolender v. Lawson, 461 U.S. 352 (1983), the Court considered a challenge to a

California statute that made it criminal for a suspect to fail to provide “credible and reliable”
identification when so demanded by a police officer. The Court noted that the void for
vagueness doctrine requires that a penal statute define an offense with sufficient clarity that
ordinary people can understand what conduct is prohibited and in a manner that does not
encourage arbitrary and discriminatory enforcement. 461 U.S. at 356 citing Village of
Hoffman Estates v. Flipside, 455 U.S. 489 (1982). The more important aspect of the doctrine
“is not actual notice, but the other principal element of the doctrine- the requirement that a
legislature establish minimal guidelines to govern law enforcement.” When those guidelines
are missing, a criminal statute may permit “a standardless sweep [that] allows policeman,
prosecutors and juries to pursue their personal predilection.” 461 U.S. at 358, quoting from
Smith v. Goguen, 415 U.S. 566, 574-75 (1974). See also City of Chicago v. Morales, 527
U.S. 41 (1999).

In the case at bar, conflating the requirements of the culpable mental states so that
there is no meaningful distinction between first and second degree murder leaves the decision

on whether to prosecute a death penalty case or a second degree murder case solely in the
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hands of the prosecution without any meaningful standard, in fact, no standard at all. That
decision is thus left solely to the prosecutor’s individual judgment, bias and predilection, a
discretion forbidden by the due process clause.

In the death penalty context, as noted, there is a concern: both due process and the
Eighth Amendment require a restraint on the arbitrary and capricious infliction of the death

penalty. Godfrey v. Georgia, supra. A capital sentencing scheme must provide a meaningful

basis for “distinguishing the few cases in which [the penalty] is imposed from the many cases

in which it is not.” 446 U.S. at 427.

This means thatif a State wishes to authorize capital punishment
it has a constitutional responsibility to tailor and apply its law in
a manner that avoids the arbitrary and capricious infliction of
the death penalty. Part of a State’s responsibility in this regard
is to define the crimes for which death may be the sentence in a
way obviates “standardless discretion.”

446 U.S. at 429, quoting from Gregg v. Georgia, 428 U.S. 153, 196, n. 47 (1976).° Given the

lack of any distinction, much less meaningful distinction, between first and second degree
murder invites the kind of unlimited discretion condemned in Godfrey.

Clearly, this challenge did not arise until the Nevada Supreme Court handed down its
opinion in Nika.

Further, the Nevada Supreme Court’s conflicting precedents (which caused it to
declare that it had simply changed the law), results in no possibility that “ordinary people can
understand what conduct is prohibited” as first-degree murder under the Kazalyn instruction.
Kolender, 461 U.S. at 357. Even more important, however, is that the “complete erasure”
of the distinction between first and second-degree murder left juries with no “adequate
guidelines” for determining when a homicide is first rather than second-degree murder. The
absence of such adequate standards does not merely “encourage arbitrary and discriminatory

enforcement,” Kolender, 461 U.S. at 357 (citations omitted), but virtually ensures it. This

6 “[W]e adhere to Furman's determination that where the ultimate punishment of

death is at issue a system of standardless jury discretion violates the Eighth and
Fourteenth Amendments.
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constitutional violation leads, in turn, to two other constitutional violations. First, the
“standardless sweep” of the definition will result in disparate treatment of similarly situated
defendants, whose offenses will be indistinguishable but whose treatment, by conviction of
first or second-degree murder, will be determined by the “personal predilections” of juries.
This gives rise to a violation of the equal protection guarantee that “all persons similarly

situated should be treated alike,” Cleburne v. Cleburne Living Center, 473 U.S. 432, 439

(1985), unless there is a “rational basis for the difference in treatment.” Village of
Willowbrook v. Olech, 528 U.S. 562, 564 (2000) ) (per curiam) (citations omitted). Second,

Nevada law restricts imposition of the death penalty to cases involving convictions of first-
degree murder. Nev. Rev. Stat. § 200.030(4)(a). A state system that limits the application
of the death penalty to first-degree murders, but then erases the distinction between first and
second-degree murders, necessarily results in arbitrary imposition of the death penalty in
violation of the Fighth Amendment. Basing death-eligibility on a vague aggravating factor
invites “arbitrary and capricious application of the death penalty.” Stringer v. Black, 503

U.S.222,228,235-236 (1992); cf. Jones v. State, 101 Nev. 573, 582,707 P.2d 1128 (1985)

(high degree of premeditation is a prerequisite to death eligibility). Basing it on conviction
of a capital offense when the conviction is predicated upon a vague definition of the elements
that are supposed to distinguish it from second-degree murder, is even more arbitrary and
capricious.

The conflation of premeditation and deliberation with simple intent to kill also has the
effect of eliminating any necessity of showing any actual evidence from which the jury could
infer that the defendant actually premeditated and deliberated. See Sandstrom v. Montana,
442 U.S. 510, 521 (1979); Polk, 503 F.3d at 909-10. The “instantaneous” premeditation

theory has the practical effect of eliminating the necessity for any such evidentiary showing

from which premeditation and deliberation can be inferred. See State v. Thompson, 65 P.3d

420, 427 (Ariz. 2003). If a court can simply recite that premeditation can be instantaneous,
and essentially identical to, and arising at the same time as, simple intent to kill, it can

completely ignore the absence of any evidence that would support an inference that
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premeditation and deliberation actually occurred.

The Kazalyn instruction also violates Article 6 § 12 of the state constitution which
provides that “[jJudges shall not charge juries in respect to matters of fact, but may state the
testimony and declare the law.” Nev. Const. art. 6 § 12. The few cases applying this
provision have held that it is violated when a judge expresses or implies an opinion on a
factual issue, and thus deprives the defendant of the “uninfluenced and unbiased” decision
of the jury guaranteed by this section.” In particular, judicial comments or instructions

referring to the credibility of witnesses or the quality of the evidence violate the section.®

The Kazalyn instruction has the same effect. See State v. Stenback, 2 P.2d 1050, 1056 (Utah
1931). It emphasized to the jury how short (or even non-existent) a time was necessary for
the formation of premeditation and deliberation; and it did not include any counterbalancing
language that would have emphasized to the jury that some factual conditions could interfere
with, or extend the time necessary for, the defendant to form the necessary mental state. See
2 LaFave, Substantive Criminal Law § 14.7(a) at 479. Nor did it, as the post-Byford
instruction does, caution the jury that it is not the amount of time available in the abstract that
is determinative, but whether the defendant actually did premeditate and deliberate the act
of killing. See Byford, 116 Nev. at 236-237. Mr. Howard possesses a constitutionally
protected liberty interest in the application of this constitutional provision under Hicks v.
Oklahoma, 447 U.S. 343, 347 (1980).

The Nevada Supreme Court’s Nika opinion raises yet another problem that did not

7 State v. Harkin, 7 Nev. 377, 383-384 (1872) (judge’s comment on state of
evidence in ruling on objection violated section); State v. Tickel, 13 Nev. 502, 510-512
(1878) (judge’s comment on accuracy of justice court’s record of witness’ deposition
violated section); State v. Scott, 37 Nev. 412, 430-431 (1914) (judge’s comments before
the jury as to adequacy of evidence that statement was dying declaration violated section).

®  State v. Warren, 18 Nev. 459, 463-465 (1884) (judge’s comment, in refusing
instruction, that he did not remember evidence to support it violated section, where
evidence was present in record); Graves v. State, 82 Nev. 137, 141, 413 P.2d 503 (1996)
(reversing under art. 6, § 12 and its “sense of justice,” because the district court instructed
the jury on “consequences” and “temptations” relating to defendant’s own testimony).
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exist until the decision and thus, must either be addressed or remanded to the state courts for
resolution. While the Ex Post Facto clause of the Constitution applies only to legislative
enactments, the Due Process Clause of the Fourteenth Amendment does prohibit the
retroactive application of a judicial construction of a criminal statute which is “unexpected
and indefensible by reference to the law which had been expressed prior to the conduct in

issue.” Rogers v. Tennessee, 532 U.S. 451 (2001).

The Nevada Supreme Court’s complete failure to determine whether Byford should
apply retroactively to defendants like Mr. Howard as a substantive rule of criminal law
violated his federal due process rights. Specifically, the retroactivity principles enunciated
in Schriro v. Summerlin, 542 U.S. 348 (2004), establish a constitutional floor that bind state
courts under the federal due process clause. While this Court may choose to provide greater
retroactivity than exists in federal habeas proceedings, it may not provide less: “Federal law
simply ‘sets certain minimum requirements that States must meet but may exceed in
providing appropriate relief.”” See Danforth v. Minnesota, 128 S. Ct. 1029, 1045 (2008)
(citation omitted). It does not matter whether the Nevada Supreme Court characterizes
Byford as a super-legislative change in the law or whether it characterizes Byford as a non-
constitutional ruling, slip. op. at 20-25, Colwell and Summerlin both require retroactive
application when a decision of the Court narrows the scope of a criminal statute; otherwise,
“there would be ‘a significant risk that a defendant . . . faces a punishment that the law
cannot impose.”” Bejarano v. State, 122 Nev. 1066, 146 P.3d 265, 274 (2006) (citation
omitted); e.g., Bousley v. United States, 523 U.S. 614, 619-20 (1998) (retroactivity not an

issue when the court “decides the meaning of a criminal statute™). This Court’s decision in
Mr. Nika’s case opens two lines of irreconcilably inconsistent jurisprudence: in one universe,

this Court applies the Colwell and Summerlin framework to determine whether a new rule

1s substantive and retroactive; in the other universe, this Court simply cites to Bunkley v.
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Florida, 538 U.S. 835 (2003), and ignores the Colwell/Summerlin framework.” There is no

coherent distinction between the cases where this Court chooses to determine whether a new

decision constitutes a new rule of substantive law and those where it simply fails to do so.
IV. The Nevada Procedural Bars should not foreclose the presented claims.

The failure to raise any of the claims asserted in this petition, which were susceptible
to decision on direct appeal, was the result of ineffective assistance of counsel on appeal.

The failure to raise any of the claims asserted in this petition, which were susceptible
of being raised in the state post-conviction proceeding, and appeal, was the result of
ineffective assistance of counsel, in a proceeding in which Mr. Howard had a right to
effective assistance of counsel under state and federal constitutional law; was the result of
representation by counsel that violated state and federal constitutional due process standards;
and/or was induced by the state trial court’s refusal to permit appointed counsel adequate
time or resources to identify and present all of the available constitutional claims in violation
of the right to an adequate opportunity to be heard guaranteed by the due process clause of
the Fourteenth Amendment. Mr. Howard did not consent to the failure to raise any available
constitutional claim and did not knowingly and intelligently waive any such claim. Mr.
Howard did not conceal from, or fail to disclose to appointed counsel, at any stage of the
proceedings, any fact relevant to any available constitutional claim.

Mr. Howard and previous counsel were prevented from discovering and alleging all
of the claims raised in this petition by the state’s action in failing to disclose all material
evidence in possession of its agents.

The Nevada Supreme Court has deemed counsel’s failure to raise claims in prior
proceedings or in a timely manner as sufficient cause to allow new claims to be considered

and has disregarded such failures and addressed constitutional claims in the cases of

°  Compare Bejarano v. State, 122 Nev. 1066, 146 P.3d 265, 272-74 (2006); Mitchell
v. State, 122 Nev. 1269, 1276-77 & n.25, 149 P.3d 33, 38 n.25 (2006), with Nika v. State,
124 Nev. Adv. Op. 103, slip. op. at 20-24 (2008), Clem v. State, 119 Nev. 615, 622-25,
81 P.3d 521, 526-29 (2003).
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similarly-situated litigants. Barring consideration of the merits of Mr. Howard’s claims
would violate the equal protection and due process clauses of the Fourteenth Amendment to
the United States Constitution.

The Nevada Supreme Court has exercised complete discretion to address
constitutional claims, when an adequate record is presented to resolve them, at any stage of
the proceedings, despite the default rules contained in NRS 34.726, NRS 34.800, and NRS
34.810. A purely discretionary procedural bar is not adequate to preclude review of the
merits of constitutional claims. E.g., Valerio v. Crawford, 306 F.3d 742, 774 (9* Cir. 2002)
(en banc); Morales v. Calderon, 85 F.3d 1387, 1391 (9® Cir. 1996). Although the Nevada
Supreme Court asserted in Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001), that

application of the statutory default rules, some of which were adopted in the 1980's, was
mandatory, 34 P.3d at 536, the examples cited below establish that the Nevada Supreme
Court has always exercised, and continues to exercise, complete discretion in applying them.
See also, Ybarra v. Warden, No. 43981, Order Affirming in Part, Reversing in Part, and
Remanding (November 28, 2005), Ex. 133,' and Ybarra v. Warden, No. 43981, Order

Denying Rehearing (February 2, 2006), Ex. 134 (both reiterating that application of the
statutory default rules is mandatory despite alleged inconsistencies in application).

The Nevada Supreme Court has complete discretion to address constitutional claims,
when an adequate record is presented to resolve them, at any stage of the proceedings,
despite the default rules contained in NRS 34.726; 34.800; 34.810. The Nevada Supreme
Court has disregarded default rules and addressed constitutional claims, at any stage of
capital proceedings, in the exercise of its complete discretion to do so.

The Nevada Supreme Court has now provided a laboratory example of this disparate,
and therefore unconstitutional, treatment in the Rippo case. There, the Supreme Court, on

appeal from the denial of post-conviction habeas corpus relief, sua sponte directed the parties

' Citations to exhibits 101 through 141, refer to exhibits filed with Petitioner’s

Exhibits in Support of Petition for Writ of Habeas Corpus (Post-conviction) on October
25, 2007.
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to be prepared to argue an issue arising from a penalty phase jury instruction, regarding
whether the jury had to be unanimous in finding that the mitigating evidence outweighed the
aggravating factors to preclude death-eligibility. Rippo v. State, No. 44094; Bejarano v.
State, No. 44297, Order Directing Oral Argument (March 16, 2006), Ex. 135 at2. The issue

was addressed on the merits by the Court in its decision. Rippo v. State, 122 Nev. _ , 146

P.3d 279, 285 (2006). This instructional issue had not been raised in any previous
proceeding, cf. NRS 34.810(1)(b),(2), or in the habeas proceedings in the trial court, or in the
Nevada Supreme Court itself. The only issue raised with respect to this jury instruction was
whether it adequately informed the jury that non-statutory aggravating evidence that was not
relevant to the statutory aggravating factors could be considered in the weighing process for
finding death-eligibility. Exs. 136 at 30-33; 137; 138 at 31-34; 139 at 30-32; 140 at 20-23,
141. The Supreme Court first raised the issue sua sponte in its order directing oral argument
in 2006, long after the one year rule, NRS 34.726(1), and the five year rule, NRS 34.800(2),
had elapsed from the finality of the conviction and sentence in 1998. Rippo v. State, 113

Nev. 1239, 946 P.3d 1017 (1997), cert. denied 524 U.S. 841 (October 5, 1998).

Despite the Nevada Supreme Court’s repeated claim that it applies its default rules
consistently, State v. District Court (Riker), 121 Nev. _, 112 P.3d 1070, 1074-1082 (2005);
Pellegrini v. State, 117 Nev. 860, 880-886, 34 P.3d 519 (2001), there can be no rational

dispute that in Rippo the court sua sponte raised and addressed on the merits a claim that was
barred under the statutory default rules. If those same rules are applied to bar consideration
of the merits of any of Mr. Howard’s claims, the constitutional violation based on arbitrarily
disparate treatment of similarly-situated litigants will be complete. See, e.g., Bush v. Gore,
531 U.S. 98, 106-109 (2000) (per curiam); Village of Willowbrook v. Olech, 528 U.S. 564-
565 (2000) (per curiam); Myers v. Ylst, 897 F.2d 917, 921 (9th Cir. 1990) (equal protection

requires consistent application of state law to similarly-situated litigants).
In Rippo, the court’s decision made no mention of the supposedly mandatory default
rules. See also, Bejarano v. State, 106 Nev. 840, 843, 801 P.2d 1388 (1990) (on appeal from

denial of collateral relief, “[w]e consider sua sponte whether failure to present such
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[mitigating] evidence constitutes ineffective assistance”); Bejarano v. Warden, 112 Nev.
1466, 1471 n. 2, 929 P.2d 922 (1996) (addressing claim on merits despite default rules);
Bennett v. State, 111 Nev. 1099, 1103, 901 P.2d 676 (1995) (addressing claims asserted to

be barred by default rules; “[w]ithout expressly addressing the remaining procedural bases
for the dismissal of Bennett’s petition, we therefore choose to reach the merits of Bennett’s

contentions” (emphasis supplied); Ford v. Warden, 111 Nev. 872, 886-887, 901 P.2d 123

(1995) (addressing claim of error in court’s mandatory sentence review on direct appeal
raised for first time on appeal in second collateral attack, without discussing or applying
default rules); Hill v. Warden, 114 Nev. 169, 178-179, 953 P.2d 1077 (1998) (addressing
merits claims raised for first time on appeal from denial of third post-conviction petition
because claims “of constitutional dimension which, if true, might invalidate Hill’s death
sentence and the record is sufficiently developed to provide an adequate basis for review.”);

see also, Lane v. State, 110 Nev. 1156, 1168, 881 P.2d 1358 (1994) (vacating aggravating

factor finding based on instructional error on mandatory review without noting issue not
raised at trial or on appeal); Lord v. State, 107 Nev. 28, 38, 806 P.2d 548 (1991) (“Normally
a proper objection is a prerequisite to our considering the issue on appeal. However, since
this issue is of constitutional proportions, we elect to address it now.”) (citation omitted);

Powell v. State, 108 Nev. 700, 705-06, 838 P.2d 921 (1992) (addressing issue of delay in

probable cause determination without indicating that issue not raised at trial or on appeal);

Farmer v. Director, Nevada Dept. Of Prisons, No. 18052, Order Dismissing Appeal (March
31, 1988) (addressing two substantive claims on merits (guilty plea involuntary, insufficiency
of aggravating circumstances) despite failure to raise on direct appeal), Ex. 104; Farmer v.
State, No. 22562, Order Dismissing Appeal (February 20, 1992) (denying claim of improper

admission of victim impact evidence on merits despite default), Ex. 105; Feazell v. State, No.

37789, Order Affirming in Part and Vacating in Part, at 5-6 (November 14, 2002) (granting
penalty phase relief sua sponte (on appeal of first state habeas corpus petition) on basis of
ineffective assistance of post-conviction counsel without requiring petitioner to plead

“cause” under NRS 34.726(1) or 34.810)), Ex. 107; Hardison v. State No. 24195, Order of
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Remand (May 24, 1994) (addressing claims and granting relief despite timeliness and
successive petition procedural bars raised by state), Ex. 109; Hill v. State No. 18253, Order
Dismissing Appeal (June 29, 1987) (dismissing untimely appeal from denial of second post-
conviction relief petition but sua sponte directing trial court to entertain merits of new

petition), Ex. 110; Milligan v. State, No. 21504, Order Dismissing Appeal (June 17, 1991)

(rejecting two substantive claims on merits (error to admit uncorroborated testimony of

accomplice, death penalty cruel and unusual) despite failure to raise on direct appeal), Ex.

113; Neuschafer v. Warden No. 18371, Order Dismissing Appeal (August 19, 1987)
(addressing merits of claims without discussion of default rules, in case decided without
briefing, and in which court expressed “serious doubts” about authority of counsel to pursue
appeal, but decided to “elect” to entertain appeal due to “gravity of appellant’s sentence”),
Ex. 116; Nevius v. Sumner (Nevius I) Nos. 17059, 17060, Order Dismissing Appeal and
Denying Petition (February 19, 1986) (reviewing first and second collateral petitions in
consolidated opinion, without addressing default rules as to second petition), Ex. 117; Nevius

v. Warden (Nevius II), Nos. 29027, 29028, Order Dismissing Appeal and Denying Petition

for Writ of Habeas Corpus (October 9, 1996) (entertaining claim in petition filed directly
with Nevada Supreme Court despite failure to raise claim in district court; noting that district
court had “discretion to dismiss appellant’s petition . . . .” ), Ex. 118; Nevius v. Warden
(Nevius II1), Nos. 29027, 29028, Order Denying Rehearing (July 17, 1998) (same), Ex.119;
Rogers v. Warden, No. 22858, Order Dismissing Appeal (May 28, 1993) (addressing two

claims on merits (objection to M’Naughten test for insanity, error to place the burden on
defendant to prove insanity) despite successive petition bar and direct appeal bar; claims

rejected under law of the case), Ex. 124; Stevens v. State, No. 24138, Order of Remand (July

8, 1994) (finding cause on basis of failure to appoint counsel in proceeding in which
appointment of counsel not mandatory, ¢f. Crump v. Warden, 113 Nev. 293, 303, 934 P.2d
247 (1997)), Ex. 128; Williams v. State, No. 20732, Order Dismissing Appeal (July 18,
1990) (addressing claim in third collateral proceeding on merits without discussion of default

rules), Ex. 130; Ybarra v. Director, No. 19705, Order Dismissing Appeal (June 29, 1989)
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(addressing previously-raised claim without reference to default rules), Ex. 132.
The Nevada Supreme Court has disregarded the procedural bar arising from failure

to raise claims in earlier proceedings. See Valerio v. Crawford, 306 F.3d 742, 778 (9" Cir.

2002); See also, Rippo v. State, 146 P.3d at 285; Bejarano v. Warden, 112 Nev. 1466, 1471

n. 2,929 P.2d 922 (1996) (addressing claim on merits despite default rules); Bennett v. State,
111 Nev. 1099, 1103, 901 P.2d 676 (1995) (addressing claims asserted to be barred by

default rules; “[wlithout expressly addressing the remaining procedural bases for the
dismissal of Bennett’s petition, we therefore choose to reach the merits of Bennett’s

contentions” (emphasis supplied)); Ford v. Warden, 111 Nev. 872, 886-887, 901 P.2d 123

(1995) (addressing claim of error in court’s mandatory sentence review on direct appeal
raised for first time on appeal in second collateral attack, without discussing or applying
default rules); Hill v. Warden, 114 Nev. 169, 178-179, 953 P.2d 1077 (1998) (addressing
merits of claims raised for first time on appeal from denial of third post-conviction petition
because claims “of constitutional dimension which, if true, might invalidate Hill’s death
sentence and the record is sufficiently developed to provide an adequate basis for review.”);

Farmer v. State No. 22562, Order Dismissing Appeal (February 20, 1992) (denying claim of

improper admission of victim impact evidence on merits despite default), Ex. 105; Feazell
v. State, No. 37789, Order Affirming in Part and Vacating in Part, at 5-6 (November 14,
2002) (granting penalty phase relief sua sponte (on appeal of first state habeas corpus
petition) on basis of ineffective assistance of post-conviction counsel without requiring
petitioner to plead or prove “cause” in a successive petition), Ex. 107; Hardison v. State No.
24195, Order of Remand (May 24, 1994) (addressing claims and granting relief despite

timeliness and successive petition procedural bars raised by state), Ex. 109; Neuschafer v.

Warden No. 18371, Order Dismissing Appeal (August 19, 1987) (addressing merits of claims

without discussion of default rules, in case decided without briefing, and in which court
expressed “serious doubts” about authority of counsel to pursue appeal, but decided to
“elect” to entertain appeal due to “gravity of appellant’s sentence”), Ex. 116; Ybarra v.

Director No. 19705, Order Dismissing Appeal (June 29, 1989) (addressing previously-raised
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claim without reference to default rules), Ex. 132.

The Nevada Supreme Court has consistently failed to apply the time bar provisions
of NRS 34.726, or the rebuttable presumption of NRS 34.800 (2) to capital habeas
petitioners. Rippo v. State, 122 Nev. _ , 146 P.3d at 285 (issue raised by Nevada Supreme

Court sua sponte in 2006, when conviction and sentence final in 1998); Bejarano v. Warden,

112 Nev. 1466, 1471 n. 2, 929 P.2d 922 (1996) (addressing claim on merits despite default

rules; successive petition filed approximately five years after direct appeal remittitur issued

on January 10, 1989); Ford v. Warden, 111 Nev. 872, 886-887, 901 P.2d 123 (1995)

(addressing claim of error in court’s mandatory sentence review on direct appeal raised for
first time on appeal in second collateral attack, without discussing or applying default rules;
successive petition filed November 12, 1991, approximately five years after direct appeal
remittitur issued on April 29, 1986); Hill v. State, 114 Nev. 169, 953 P.2d 1077 (1998)
(addressing claims on merits filed directly with the Nevada Supreme Court; successive
petition claims filed September 19, 1996, approximately ten years after direct appeal
remittitur issued on September 5, 1986); Farmer v. State, No. 29120, Order Dismissing

Appeal (November 20, 1997) (successive petition filed August 28, 1995, approximately ten
years after direct appeal remittitur issued on September 17,1 85), Ex. 106; Jones v.

McDaniel, No. 39091, Order of Affirmance (December 19,2002) (addressing all three-judge

panel claims on merits; successive petition filed May 1, 2000, approximately nine years after
direct appeal remittitur issued on October 25, 1991), Ex. 112; Milligan v. Warden, No.
37845, Order of Affirmance (July 24, 2002) (successive petition filed December 1992,
approximately seven years after direct appeal remittitur issued on October 15, 1986), Ex.

114; Nevius v. Warden (Nevius II), No. 29027, Order Dismissing Appeal (October 9, 1996)

(successive petition filed August 23, 1996, approximately eleven years after direct appeal

remittitur issued on December 31, 1985), Ex. 118; Nevius v. Warden (Nevius III), No.

29027, Order Denying Rehearing (July 17, 1998) (successive petition filed February 7, 1997,
approximately twelve years after direct appeal remittitur issued on December 31, 1985), Ex.

119; O’Neill v, State, No. 39143, Order of Reversal and Remand, at 2 (December 18, 2002)
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(petition filed “more than six years after entry of judgment of conviction” and issuance of
remittitur on direct appeal on March 13, 1996), Ex. 121; Riley v. State, No. 33750, Order
Dismissing Appeal (November 19, 1999) (successive petition filed August 26, 1998,
approximately seven years after direct appeal remittitur issued on July 18, 1991), Ex. 123;

Sechrest v. State, No. 29170, Order Dismissing Appeal (November 20, 1997) (successive

petition filed July 27, 1996, approximately eleven years after direct appeal remittitur issued
on September 18, 1985), Ex. 126; Williams v. Warden, No. 29084, Order Dismissing Appeal
(August 29, 1997) (addressing claim that trial counsel failed to rebut aggravating evidence;
claim rejected under law of the case, successive petition filed December, 1992,
approximately five years after direct appeal remittitur issued on July 17, 1987), Ex. 131.
The Nevada Supreme Court has also applied inconsistent rules when deciding whether
a petitioner can demonstrate “cause” to excuse a procedural default. One particularly striking
inconsistency is the court’s treatment of cases in which trial and/or appellate counsel acted

as habeas counsel in the first state post-conviction petition. Compare Moran v. State, No.

28188, Order Dismissing Appeal (March 21, 1996) (finding that trial and appellate counsel’s
representation in first habeas proceeding did not establish “cause” to review merits of claims
in subsequent habeas proceeding), Ex. 115, with Nevius v. Warden (Nevius II), Nos. 29027,
29028, Order Dismissing Appeal and Denying Petition (October 9, 1996) (Petitioner

“arguabl[y] established “cause” under same circumstances), Ex. 118; Wade v. State, No.

37467, Order of Affirmance (October 11, 2001) (holding sua sponte that petitioner had
established “cause” to allow filing of successive petition in same circumstances), Ex. 129;
Hankins v. State, No. 20780, Order of Remand (April 24, 1990) (remanding sua sponte for
appointment of new counsel on first habeas petition due to representation by same office at
sentencing and in post-conviction proceeding), Ex. 108.

The Nevada Supreme Court has reached inconsistent results on the issue of whether
a procedural rule that does not exist at the time of a purported default may preclude the
review of the merits of meritorious constitutional claims. Compare Pellegrini v. State, 117

Nev. 860, 34 P.3d 519 (2001) (applying NRS 34.726 to preclude review of merits of
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successive habeas petition when one-year default rule announced for the first time in that
case); Jones v. McDaniel, No. 39091, Order of Affirmance (December 19, 2002) (same), Ex.
112, with State v. Haberstroh, 119 Nev. 173, 180-181, 69 P.3d 676, 681-82 (2003) (refusing

toretroactively apply rule that parties may not stipulate not to apply procedural default rules);
Smith v, State, No. 20959, Order of Remand (September 14, 1990) (refusing to apply default
rule that was not in existence at the time of the purported default), Ex. 127; Rider v. State,
No. 20925, Order of Remand (April 30, 1990) (same), Ex. 122.

The Nevada Supreme Court has taken opposite positions on whether application of

procedural default rules is waivable by the State. State v. Haberstroh, 119 Nev. 173, 180-
181,69P.3d676,681-682 (2003), holding that parties could not stipulate to overcome state’s
procedural defenses, but construing a stipulation as establishing cause to overcome default
rules without identifying any theory of cause that such a stipulation would establish or how

it existed before the stipulation was entered; contra Doleman v. State, No. 33424, Order

Dismissing Appeal (March 17, 2000) (finding stipulation with state to allow adjudication of
merits of claim ineffective because of petitioner’s failure to seek rehearing on claim and

failing to find “cause” on the basis of the stipulation), Ex. 103. See also, Jones v. State, No.

24497, Order Dismissing Appeal (August 28, 1996) (holding challenge to jurisdiction of
court waived by guilty plea), Ex. 111. The definition of cause is completely amorphous,
because it is whatever the Nevada Supreme Court says it is on any particular occasion. See

also, Leslie v. State, 118 Nev. 773, 59 P.3d 440, 445 (2002) (sua sponte expanding definition

of miscarriage of justice exception to default rules to include “innocence” of aggravating

factor); contra Colwell v. State, 118 Nev. 807, 59 P.3d 463 (2002)(case decided same day

as Leslie with the same aggravating factor and similar factual circumstances (a robbery case)
but failing to take notice of petitioner’s “innocence” of aggravating factor) (verdict form
showing conviction of random and motiveless aggravating factor) Ex. 102; Rogers v.
Warden, No. 36137, Order of Affirmance, at 5-6 (May 13, 2003) (raising miscarriage of
justice exception sua sponte but failing to analyze petitioner’s challenge to aggravating

circumstance under actual innocence standard), Ex. 125. See also Feazell v. State, No.
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37789, Order Affirming in Part and Vacating in Part (November 14, 2002) (sua sponte
reaching both theory of cause not litigated in District Court or Supreme Court, and
substantive issue, post-Pellegrini), Ex. 107.

The State has admitted that the Nevada Supreme Court has disregarded procedural
default rules on grounds that cannot be reconciled with a theory of consistent application of
procedural default rules. Bennett v. State, No. 38934, Respondent’s Answering Brief at 8

(November 26, 2002) (“upon appeal the Nevada Supreme Court graciously waived the

procedural bars and reached the merits” (emphasis supplied)), Ex. 101; Nevius v. McDaniel,

D.Nev.,No. CV-N-96-785-HDM-(RAM), Response to Nevius’ Supplemental Memorandum

at 3 (October 18, 1999) (Nevada Supreme Court noted issue raised only on petition for
rehearing in successive proceeding, “but it did not procedurally default the claim. Instead,
‘in the interests of judicial economy’ and, more than likely, out of its utter frustration with
the litigious Mr. Nevius and to get the matter out of the Nevada Supreme Court once and for
all, the court addressed the claim on its merits”), Ex. 120.

Default bars that can be “graciously waived,” or disregarded out of “frustration,” are
not “rules” that bind the actions of courts at all, but are the result of mere exercises of
unfettered discretion; and such impediments cannot constitutionally bar review of meritorious
claims. Lonchar v. Thomas, 517 U.S. 314, 323 (1996) (““There is no such thing in the Law,
as Writs of Grace and Favour issuing from the Judges.” Opinion on the Writ of Habeas
Corpus, Wilm. 77, 87, 97 Eng. Rep. 29, 36 (1758) (Wilmot, J.).”). The Nevada Supreme
Court’s practices make review of the merits of constitutional claims a matter of “grace and
favor,” and they cannot constitutionally be applied to bar consideration of Mr. Howard’s
claims.

The Nevada Supreme Court could not apply any supposed default rules to bar
consideration of Mr. Howard’s claims when it has failed to apply those rules to similarly-
situated petitioners, and thus has failed to provide notice of what default rules will be
enforced, without violating the equal protection and due process clauses of the Fourteenth

Amendment. Bush v. Gore, 531 U.S. 98, 104-109 (2000) (per curiam); Village of
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Willowbrook v. Olech, 528 U.S. 562, 564-565 (2000) (per curiam); Ford v. Georgia, 498
U.S. 411, 425 (1991).

Mr. Howard is filing this petition more than one year following the filing of the
decision on direct appeal and issuance of the remittitur.

Mr. Howard alleges that any delay in filing this petition is not his “fault” within the
meaning of NRS 34.726(2). Mr. Howard has been continuously represented by counsel since
the beginning of the proceedings in this case, and counsel have been responsible for
conducting the litigation. Mr. Howard has not committed any “fault,” within any rational
meaning of that term as used in NRS 34.726(1), in connection with the failure to raise any
issue in the litigation. Any failure to raise these claims has been the fault of counsel, which

is not attributable to Mr. Howard under Pellegrini v. State, 117 Nev. 860, 36 P.3d 519, 526

n. 10 (2001); see also Strickland v. Washington, 466 U.S. 668 (1984).

Mr. Howard alleges that NRS 34.726 cannot properly or constitutionally be applied
to bar consideration of the merits of his claims.

NRS 34.726 has not been applied consistently to bar consideration of the claims of
similarly-situated litigants. Applying NRS 34.726 to bar consideration of Mr. Howard’s
claims would violate the due process and equal protection provisions of the Fourteenth
Amendment.

NRS 34.726 cannot properly or constitutionally be applied to this petition, because the
legislature did not intend it to apply to successive petitions. In holding that the section does

apply to successive petitions, the Nevada Supreme Court’s decision in Pellegrini v. State, 117

Nev. 860, 36 P.3d 519 (2001), arbitrarily ignored its own statutory construction precedents
in order to apply a new procedural bar in capital cases.

NRS 34.726 was enacted in 1993 as part of legislation to consolidate the former
statutory post-conviction procedure under Chapter 177 and the habeas procedure under
Chapter 34. The legislature was assured that the legislation would have the limited effect of
requiring the trial court to hear all the collateral proceedings, and of consolidating the

procedures.
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The proposed amendments combining the two statutory collateral procedures were
generated by a committee created by the Nevada Supreme Court to study the post-conviction
process. Nevada Legislature, 66th Sess., Assembly Committee on Judiciary, Minutes at 3
(February 6, 1991)."" The chair of the committee, who was staff counsel to the Chief Justice,
explained to the Assembly that the bill was intended to eliminate the chapter 177
proceedings. Those proceedings would be “unnecessary” if a related constitutional
amendment was approved to allow the district court, in which the trial was conducted, to
exercise habeas jurisdiction, rather than restricting habeas jurisdiction to the district in which
the Mr. Howard was incarcerated. Id. District Judge Fondi emphasized the problems of
increased workload in the district of confinement due to the rising prison population, and
stressed the propriety of habeas cases being heard in the original trial district. Id. at 4. Judge
Fondi represented that the proposed procedure “would lead to a simplification of the process,
judicial economy and the betterment of not only the courts but also the individuals seeking
relief and their attorneys.” Id. David F. Sarnowski, the Chief Deputy Attorney General for
the Criminal Justice Division, argued in favor of the amendment that “[t]he best forum for
the consideration of any claim is in the original trial court. . ..” Id. at 5. In response to the
question “who would be ahead and who would be behind?” under the proposed amendments,
the staff counsel to the Chief Justice explicitly represented to the assembly committee, “the

system would be ahead and no one would be behind. No access to the courts would be cut

off, but rather the process was being simplified by eliminating a redundant procedure.” Id.
(emphasis supplied).  Following these representations, the Assembly committee
recommended passage of the bill. Id. at 6-7. The representations made to the Senate were
equally unequivocal. Staff counsel to the Chief Justice again characterized the proposed

amendments as simply making “a two-tier system for post-conviction relief into a one-tier

' The legislative history of the provision is in the 1991 legislative materials,

although the statutory amendments took effect on January 1, 1993, because of the
necessity of amending the constitution to allow the statutory change. Nev. Const. art. 6,
sec. 6(1); art. 16, sec. 1(1).
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system.” Nevada Legislature, 66th Sess., Senate Committee on Judiciary, Minutes at 3
(March 20, 1991). He explicitly “affirmed” to the Senate committee that “a defendant would
lose no procedural safeguards currently afforded him under Chapter 177”and that the bill
only “removes process for the sake of process.” Id. Most important, Chief Deputy Attorney
General Sarnowski, again testified on behalf of his office in support of the bill, which he
represented “as doing nothing more than transferring jurisdiction where it should be: in the
court where the case was originally heard.” Id. (Emphasis supplied). Following these
representations, the Senate committee recommended the bill for passage. Id. at 4.

In Pellegrini, the Court recognized that its interpretation of NRS 34.726 would add
a new procedural hurdle to successive petitions that had not existed under prior law, 34 P.3d
at 528, but it did not apply its normal rule that a statute should be interpreted consistently
with the legislative intent even if the plain language appeared to contradict that interpretation.
In Moody v. Manny’s Auto Repair, 110 Nev. 320, 325, 871 P.2d 935 (1994), the Nevada
Supreme Court construed a statute as codifying a court-created limitation on a rule of civil
liability, rather than as a codification of the rule itself, although it was not “explicitly stated”

in the statute, relying specifically upon the legislative history. See also, Nevada Power

Company v. Haggerty, 115 Nev. 353, 367 989 P.2d 870 (1999) (referring to legislative
history in construing statutory term); Banegas v. S.LLLS., 117 Nev. 222, 19 P.3d 245, 249

(2001) (reviewing entire statute and legislative history to construe apparently unambiguous
phrase); Advanced Sports Information, Inc. v. Novotnak, 114 Nev. 336, 339-341, 956 P.2d
806 (1998) (reviewing legislative history to determine that term “product” ambiguous,
relying on principle that legislative intent prevails over “literal sense” of terms, and

concluding that “product” includes intangible services).

In Guinn v. Legislature, 119 Nev. 460, 76 P.3d 22 (2003) (on denial of rehearing),
decided after Pellegrini, the same court was faced with two constitutional provisions (the
requirements of funding education and of a legislative super-majority to impose taxes) that
were “clear on [their] face” yet still subject to “conflicting interpretations.” 76 P.3d at 29.

In construing the provisions, the Court resorted to “extrinsic evidence” to determine
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legislative intent based upon the fact that the voters were not informed of the conflicting
interpretations before the passage of the constitutional provision. Id. at 29-30.
Consequently, the court in Guinn resorted to a review of legislative history - focusing
specifically upon the assurances made by proponents of the constitutional provision, id. at
25-27, in order to discern the intent of the legislation. Id. at 30. In particular, the court
focused upon consequences of the legislation that its proponents failed to warn about to
conclude that the super-majority requirement for tax legislation had to yield to the education

funding requirement. Id. 29-30. Had the court applied the same neutral principles of

statutory construction that it applied in Guinn to the Pellegrini case, it could not rationally
have concluded that NRS 34.726 applied to successive petitions.

The Court’s failure to apply neutral principles in Pellegrini, and the resulting
unanticipated creation and retroactive application of a new default rule, makes the
application of NRS 34.726 to Mr. Howard’s case impermissible under the due process and
equal protection guarantees of the state and federal constitutions. Bush v. Gore, 531 U.S. at
104-109; Village of Willowbrook v. Olech, 528 U.S. at 562-565; Myers v. Ylst, 897 F.2d
417, 421 (9™ Cir. 1990); Hicks v. Oklahoma, 447 U.S. 343, 346 (1980); see Hoffman v.
Arave, 236 F.3d 523, 531 (9" Cir. 2001) (“if a state procedural rule frustrates the exercise
of a federal right, that rule is ‘inadequate’ to preclude federal courts from reviewing the
merits of the federal claim . . . [and] federal courts may reach the merits of the underlying
claim”); Williams v. Lockhart, 873 F.2d 1129, 1131-32 (8™ Cir.), cert. denied, 493 U.S. 942
(1989) (“new [state] rule designed to thwart the assertion of federal rights” is not adequate,
and its violation will not be allowed to defeat federal jurisdiction).

Mr. Howard is “actually innocent” of the death penalty and this issue is therefore

appropriately considered in this proceeding. Leslie v. State, 118 Nev. 773, 779-80, 59 P.3d
440, 445 (2002). As set forth above, both aggravating circumstances filed against Mr.
Howard are illegal and were inappropriately applied at trial. Absent these aggravating
circumstances Mr. Howard would not have been sentenced to death; a fundamental

miscarriage of justice has clearly occurred. Id. The sentence of death must be vacated. Id.

36

AA002236



O 0 N N AW

N N N - i i bk e e emd e s

at 447. See also State v. Haberstroh, 119 Nev. 173, 69 P.3d 676 (2003).
CONCLUSION

For the foregoing reasons, Mr. Howard respectfully requests that this Court deny the
State’s motion to dismiss his petition for writ of habeas corpus. In the alternative, Mr.
Howard requests that this Court hold the State’s motion in abeyance pending discovery and
an evidentiary hearing in order to show cause and prejudice to overcome the procedural
default bars raised by the State.

DATED this 24th day of February, 2009.

FRANNY A. FORSMAN
Federal Public Defender

ST R
R U

=deral Public Defender
Nevada Bar No. 11025C

Attorneys for Petitioner
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CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that pursuant to N.R.C.P. 5(b), on this 24th day of
February 2009, he deposited for mailing, in the United States mail, postage prepaid, a true
and correct copy of the foregoing PETITIONER’S OPPOSITION TO MOTION TO
DISMISS addressed to counsel as follows:

David Roger

Clark County District Attorney
Nancy Becker

Chief Deputy District Attorney
Office of the District Attorney
Regional Justice Center, Third Floor
200 Lewis Avenue

Las Vegas, Nevada 89155

Catherine Cortez Masto

Nevada Attorney General

David K. Neidert

Deputy Attorney General

Office of the Attorney General
100 North Carson Street

Carson City, Nevada 89701-4717

An,e—r;ployee of the Fegeral Public Defender
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List of Attached Exhibits in Support of Opposition to Motion to Dismiss

State of Nevada v. Gregory Neal Leonard, Eighth Judicial District Court, Case No.
C126285, State’s Response and Motion to Dismiss Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction) (excerpt), January 22, 2008

State of Nevada v. Samuel Howard, Eighth Judicial District Court, Case No.

C126285, Notice of Intent to Seek Death Penalty, January 7, 1983

State of Nevada v. Samuel Howard, Eighth Judicial District Court, Case No.
C126285, Supplemental Notice of Intent to Seek Death Penalty, January 12, 1983
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

STEVEN 8. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, ; CASENO: C126285
~V§- 3 DEPTNO: II
GREGORY NEAL LEONARD, )
#1214424 i
Defendant. )

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S PETITION
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)
(Death Penalty Habeas Corpus Case)

DATE OF HEARING: 3/13/08
TIME OF HEARING: 10:30 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
STEVEN S§. OWENS, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Opposition to Defendant's Petition for Writ of Habeas Corpus
(Post-Conviction) (Death Penalty Habeas Corpus Case).

This RESPONSE is made and based upon all the papers and pleadings on file herein,
the attached points.and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

Iy
17
4/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

Original Proceedings in State Court

On February 28, 1995, an Information was filed charging Gregory Neal Leonard
(hercinafter “Defendant”) with one count cach of BURGLARY (Felony — NRS 205.060),
ROBBERY (Felony — NRS 200.380), and MURDER (Open) (Felony - NRS 200.010,
h 200.030). On March 1, 1995, Defendant pled Not Guilty to all three charges. The State filed
a Notice of Intent to Seck Death Penalty on March 1, 1995. Defendant’s Exhibit (“Deft’s
Ex.”),Ex. 1. At the conclusion of the Jury trial on August 14, 1997, Defendant was found
GUILTY of Robbery and F irst-Degree Murder, In addition, the same trial jury found that
there was one (1) aggravating circumstance in connection with the commission of the
murder; namely, the murder was committed while Defendant wag engaged in the
1 commission of or an attempt to commit a robbery, On August 18, 1997, a unanimous Jjury
I determined that Defendant should be punished by death as to the First-Degree Murder
1 conviction after finding no mitigating circumstances sufficient to outweigh the aggravating
circumstance.

On September 25, 1997, Defendant was adjudged Guilty of Robbery and Murder of
the First-Degree, and subsequently sentenced to Fifteen (15) years for Robbery and Death
for Murder of the First-Degree. An Amended Judgment of Conviction was filed on October
10, 1997. Defi’s Ex, 155.

Direct Appeal

On September 30, 1997, Defendant filed a Notice of Appeal. On December 9, 1998,
the Nevada Supreme Court rejected Defendant’s contentions and affirmed Defendant’s
Judgment of Conviction and sentence in SC31151, The Remittitur was issued on October
26, 1999. The opinion was published in Leonard v, State, 114 Nev, 1196, 969 P.2d 288
(1998). Defendant filed a Petition for Rehearing on December 24, 1998. On February 4,

1999, Detendant’s petition for rchearing was denied.

2 P/WPDOCS/OPP/FOPP/S00/3008280 1
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Federal Proceedings in SC No. 31151

On February 11, 1999, Defendant filed a motion for stay of remittitur pending
application for certiorari to the United States Supreme Court. On March 4, 1999,
Defendant’s motion was granted and Remittitur was stayed.

Defendant’s petition for certiorari in the United States Supreme Court was denied on
October 4, 1999, Sge Leonard v, State, 528 U.S. 828, 120 S.Ct. 81 (1999). Remittitur for
Defendant’s direct appeal was issued on QOctober 26, 1999,

First Petition for Writ of Habeas Corpus (State)
On October 26, 1999, Defendant filed a Pro Per Petition for Writ of Habeas Corpus

(Post-Conviction), Counsel was subsequently appointed, and on April 16, 2001, Defendant

filed a Supplemental Points and Authorities in support of his Petition. Defendant alleged
eight groﬁnds for relief, most of his claims alleged ineffective assistance of trial and
appellate counsel. The State filed its Opposition to Defendant’s Points and Authorities on
August 31, 2001. Defendant filed a Reply to State’s Opposition on February 7, 2002. On
April 16, 2002, the district court issued its Findings of Fact and Conclusion of Law denying
Defendant’s petition. See Exhibit “1”, Defendant filed a Notice of Appeal on May 7, 2002.
On August 20, 2003, the Nevada Supreme Court affirmed the district court’s denial of
Defendant’s petition in case SC39627. See Exhibit *2”,
Federal Habeas Proceeding

On October 15, 2003, Defendant petitioned the United States District Court for Writ
of Habeas Corpus and Motion to Appoint Counsel and request to proceed in forma pauperis
in case number 2:03-cv-01293-LRH-RJJ. Defendant filed an Amended Petition for Writ of
Habeas Corpus on July 31, 2007. On August 30, 2007, the U.S. District Court ordered the
federal proceedings stayed and his petition held in abeyance pending exhaustion of State

remedies.

3 P:/WPDOCSAOPR/FOPR/S00/50082801
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shown actual prejudice. As explained above, to avoid procedural default under NRS
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2 || 34.810(2), Defendant has the burden of pleading and proving specific facts that demonstrate

3 f| both good cause for his fajlure to present his claims in ecarlier proceedings and actual

4 |I prejudice. NRS 34.810(3); Hogan v. Warden, 109 Nev. 952, 860 P.2d 710, (1993); Phelps,

5 {| 104 Nev. at 656, 764 P.2d at 1303. Defendant has not done so, and therefore, his petition

6 || should be dismissed.

74 DEFENDANT'S CLAIMS ARE FURTHER PRECLUDED BY THE

g DOCTRINE OF THE LAW OF THE CASE.

9 Where an issue has already been decided on the merits by the Nevada Supreme Court,
10 || the Court’s ruling is law of the case, and the issue will not be revisited. McNelton v. State,

—
—

115 Nev. 396, 415, 990 P.2d 1263, 1275 (2000), (citing Pertgen v. State, 110 Nev, 554, 557
12 | 58, 875 P.2d 361, 363 (1994), abrogated on other grounds by Pellegrini v. State, 117 Nev.
13 || 860,34 P.3d 519 (2001)). “The doctrine of the law of the case cannot be avoided by a more
14} detailed and precisely focused argument subsequently made after reflection upon the
15 % previous proceedings.” Hall v. State, 91 Nev. 314,315, 535 P.2d 797, 798 (1975); see also

McNelton, 115 Nev. at 415, 990 P.2d at 1275,

17 Many of the issues in the instant Petition were raised in Defendant’s direct appeal,
18 I which the Nevada Supreme Court denied on the merits. See Leonard v. State, 114 Nev.
19 { 1196, 1207-08, 969 P.2d 288, 295-6. Accordingly, the Court’s ruling of those issues is the

20 || law of the case and should not be revisited,

21 However, even assuming, arguendo, that Defendant’s petition was not time-barred or
22 || successive, and this Court was not prevented from reaching the merits of Defendant’s claims

23 || by the law of the case, as more fully discussed below, Defendant’s claims are without merit,

24 | v, CLAIM 1: DEFENDANT IS ENTITLED TO A NEW PENALTY
HEARING BASED ON THE NEVADA SUPREME COURT'S DECISION

23 IN MCCONNELL.

26 In McConnell v. State, 120 Nev. 1043, 102 P.3d 606 (2004), the Nevada Supreme

27 | Court held that it is unconstitutional to use an underlying felony to both establish first-degree

28 | murder and to aggravate the murder to capital status. Recently, the Nevada Supreme Court

22 P:AW PDOC S/OPFIFOPP/S00/5008280 1

|
i
|

08025-CCDAQ022

AA002244



£200 H322-GZ@Rp-pJRUOST'D

\OOG\lO«.m-th—

NM!—-»—-.—-——L—a——tv—-—-l—h—-
—O\CW\IC\D‘IAWN.—O

@ @

announced that McConnell had set forth a new rule of substantive law that applied
retroactively. Bejarano v. State, 122 Nev. Adv. Op. No. 92 (2006). After announcing the

retroactivity of McConngll, the Court then struck two of the aggravating circumstances in

Bejarano’s case, re-weighed the remaining ones against the mitigating circumstances, and
determined that the jury would still have sentenced Betjarano to death. Id.; see also Rippo v,
State, 146 P.3d 279 (2006) (holding the death penalty intact after striking three aggravators
but concluding that jury still would have sentenced defendant to death based on remaining
aggravators.)

In the instant matter, the jury found Defendant guilty of one count each of Robbery
and First-Degree Murder, and then subsequently sentenced him to death, The jury
determined that only one aggravating circumstance was present; namely, that the murder was
committed during the commission of the robbery. As this aggravator could have been used
to both establish first degree murder and aggravate the murder to capital status, in vialation
of McConnell, Defendant is entitled to a new penalty hearing and that reweighing is not an
option because there are no valid aggravators remaining, However, the new case law in no
way gives good cause for this court, or any other court, to hear Defendant’s successive and

time-barred claims that relate to the guilt phase of his proceedings.

V. CLAIMS 2 and 5; DEFENDANT’S JURY VENIRE CONSISTED OF A
FAIR CROSS-SECTION OF THF. COMMUNITY,

Defendant contends that his conviction and sentence are invalid because: (1) the jury
venire did not represent a fair cross-section of African-Americans in the comimunity, (2) the
State’s use of its peremptory challenge to remove the only African-American venire person
violated his constitutional rights, and (3) the State’s reasoning for the peremptory challenge
was pretextual. However, as the Nevada Supreme Court has already ruled on these issues,
they were barred from reconsideration by the law of the case doctrine. Hall, 91 Nev. at 315,
535 P.2d at 798. During voir dire, defense counsel objected to the racial composition of the
jury and challenged the State’s ability to strike the only African-American venire person
under Batson v, Kentucky, 476 U.S. 79, 106 S.Ct. 1712 (1986). The State used its

23 BIWPDOCS/OPP/FOPP/S00/5008280 |
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CONCLUSION

Based on the foregoing, the Statc requests this Court deny Defendant’s Petition for

Writ of Habeas Corpus (Post-Conviction),

DATED this__ 90\ day of January, 2008.
Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #00278]

BY

54

@

. OWENS
Chief Députy District Attorney
Nevada Bar #004352

EIWPDOCS/OPPFOPPIS0M/S008280)

08025-CCDA0054

AA002246



o I - )NV, T N OS T 8

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

0232
FRANNY A. FORSMAN ™il %f e
Federal Public Defender FA A Sy
1I:I/IelvadaC ]IBFIaRIISII(J)TOOOM

KE ON w30 P
Assistant Federal Public Defender Fes 2 \ o1 U
Nevada Bar Number 11025C
MEGAN C. HOFFMAN Z
Assistant Federal Public Defender é A
Nevada Bar No. 9835 'j‘ﬁ'w: T
411 E. Bonneville Ave., Suite 250 vhE

Las Vegas, Nevada 89101
Telephone (702) 388-6577
Facsimile (702) 388-5819

Attorneys for Petitioner
DISTRICT COURT
CLARK COUNTY, NEVADA

SAMUEL HOWARD, ) Case No. C53867

Dept. No.  XVII
Petitioner,

V.

E.K. McDANIEL, Warden, and

)

)

) AMENDED PETITION FOR WRIT

)

)
CATHERINE CORTEZ MASTO,)

)

)

)

)

)

OF HABEAS CORPUS
[POST-CONVICTION]

Attorney General for the State

of Nevada, Date of Hearing: _ (-1 [-09
Time of Hearing: R OO0 R’
Respondents.
(Death Penalty Case)

Petitioner, Samuel Howard, hereby files this Amended Petition for Writ of Habeas
Corpus (Post-Conviction) pursuant to NRS 34.720, et seg. Mr. Howard alleges that he is
being held in custody in violation of the Eighth and Fourteenth Amendments of the
Constitution of the United States and Article 1, Sections 6 and 8, and Article 4, Section 21
of the Nevada Constitution.

PROCEDURAL ALLEGATIONS

Mr. Howard is currently in the custody of the State of Nevada at the Ely State Prison
in Ely, Nevada, pursuant to a state court judgment of conviction and sentence of death. The
conviction and sentence were entered on May 6, 1983, in the Eighth Judicial District Court,

Clark County, Nevada, by the Honorable John F. Mendoza, Case No. C53867. 2 ROA

AA002247
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349.' Respondent, E.K. McDaniel, is the Warden of Ely State Prison and Catherine Cortez
Masto is the Attorney General of the State of Nevada. The Respondents are sued in their
official capacities.

On June May 25, 1981, a Clark County Grand Jury indicted Mr. Howard on two
counts of robbery with the use of a deadly weapon, and one count of murder in the first
degree with use of a deadly weapon. 1 ROA 1-6. Mr. Howard was arrested in California and
extradited to Las Vegas, Nevada in November of 1982. He entered his plea of not guilty on
November 30, 1982. 1 ROA 17.

On April 22, 1983, the jury found Mr. Howard guilty of all charges: counts one and
two, robbery with the use of a deadly weapon, and count three, first degree murder with the
use of a deadly weapon. 2 ROA 293, Ex. 144°. Following the penalty hearing on May 2-4,
1983, the jury returned a sentence of death on the first-degree murder charge. 2 ROA 294.

The Nevada Supreme Court affirmed Mr. Howard’s conviction and sentence on
December 15, 1986. Howard v. State (Howard I), 102 Nev. 572, 729 P.2d 1341 (1986), Ex.
145.* On March 24, 1987, rehearing was denied. The United States Supreme Court denied

! The record on appeal (ROA) cited to herein references the appendix filed in

1992, Nevada Supreme Court Docket No. 23386, unless otherwise noted.

2 On September 20, 1983, a judgment of conviction was entered, sentencing Mr.
Howard to fifteen years with a consecutive fifteen years on each of the two robberies with use of a
deadly weapon.

3 Exhibits 101 through 163 were filed on October 25, 2007, in support of Mr.
Howard’s Petition for Writ of Habeas Corpus (Post-Conviction), and are incorporated herein by
reference. Exhibit references beginning with 164, et. seq., are being filed contemporaneously with
the instant Amended Petition.

4 On direct appeal, counsel raised the following issues:

1. Whether the appellant was afforded the effective assistance of counsel?

2. Whether the trial court erred when it refused to sever Counts I [sic] from
Counts II and 1?7

3. Whether the trial court erred when it refused to grant an evidentiary hearing
regarding the voluntariness of statements made by the appellant?

4. Whether the trial court erred when it failed to give an instruction to the jury
that the testimony of an accomplice ought to be viewed with distrust?

5. Whether the trial court erred when it failed to give an instruction directing the
Jury to consider Dawana Thomas an accomplice as a matter of law?

6. Whether the trial court erred when it failed to prohibit the district attorney

from using three aggravating circumstances to which objections were raised?

2
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Mr. Howard’s Petition for Writ of Certiorari on October 5, 1987.

On October 28, 1987, Mr. Howard filed a Petition for Post-Conviction Relief in the
Eighth Judicial District Court for the State of Nevada. The district court denied the petition
and on November 7, 1990, the Nevada Supreme Court dismissed the appeal. Howard v. State
(Howard 1I), 106 Nev. 713, 800 P.2d 175 (1990), Ex. 146.° While that proceeding was

pending, Mr. Howard filed a federal petition for habeas relief in the United States District
Court for the District of Nevada (CV-N-88-0264-ECR). On June 23, 1988, the federal case
was dismissed without prejudice.

On May 1, 1991, Mr. Howard filed another federal habeas corpus petition in the
United States District Court, District of Nevada (CV-N-91-196-ECR). Mr. Howard’s
petition was a “mixed” petition, and on October 16, 1991, the United States District Court
entered an order granting Mr. Howard’s request to stay the case and go back to state court
for exhaustion purposes.

Mr. Howard returned to state court and filed an amended petition for post-conviction
relief in the Eighth Judicial District Court on December 16, 1991. The court denied the
petition and on March 19, 1993, the Nevada Supreme Court dismissed his appeal. Ex. 164.°

7. Whether the trial court erred when it failed to instruct the jury regarding
sympathy and mercy?

> On appeal from the dismissal of post-conviction relief, counsel raised the

following issues:
L Howard was denied reasonably effective assistance of counsel at trial.
A. Improper closing argument denied Howard a fundamentally fair trial
as a result of ineffective assistance of counsel.

B. The failure to present substantial mitigating factors was the result of
ineffective assistance of counsel.
II. Howard was denied reasonable effective assistance of counsel on appeal.
I Howard was [sic] not waived the right to receive effective assistance of
counsel.
v The cumulative effect of the conflict of interest and ineffective assistance of

counsel deprived Howard of numerous Constitutional rights and thus a fair trial.

6 The Nevada Supreme Court ordered the appeal of the denial of Mr. Howard’s
second post conviction petition be decided without briefing or argument. The issues raised by

counsel in Mr. Howard’s second post conviction petition were:

Ground One: Petitioner was denied a fundamentally fair trial by the numerous instances of
prosecutorial misconduct which occurred during trial, including, but not limited to: (1) tampering

3
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The United States Supreme Court denied certiorari on October 4, 1993.

On December 8, 1993, Mr. Howard returned to the United States District Court and
filed a pro se Petition for Writ of Habeas Corpus (CV-S-93-1209-LDG(LRL)). On
September 2, 1996, the court dismissed the petition and required Mr. Howard to file a second
amended petition that stated his claims in a non-conclusory manner.

On January 27, 1997, Mr. Howard filed a Second Amended Petition for Writ of
Habeas Corpus in case no. CV-5-93-1209-LDG(LRL). On September 23, 2002, the court
entered an order staying the Second Amended Petition to allow Mr. Howard to return to state
court to exhaust his pending federal habeas claims.

On December 20, 2002, Mr. Howard filed his third state petition for post-conviction
relief. On October 23, 2003, the state court dismissed the petition on procedural grounds.
On December 1, 2004, the Nevada Supreme Court entered an order affirming the lower
court’s dismissal of Mr. Howard’s petition. Ex. 147. On December 23, 2005, the United
States District Court lifted its stay and directed the Clerk to file Mr. Howard’s Third
Amended Petition for Writ of Habeas Corpus. Ex. 148. This federal habeas corpus petition
is currently pending in the United States District Court for the District of Nevada. (Howard
v. McDaniel, Case No. 2:93-cv-01209-LRH-(LRL)).

Mr. Howard another petition on October 25, 2007, within one year of the Nevada
Supreme Court’s decisions in Rippo v. State, 122 Nev. __, 146 P.3d 279, 284 (2006), and

with a juror which resulted in a motion for mistrial by defendant which was denied; (2) expression
of personal belief and personal endorsement of the death penalty; (3) reference to the improbability
of rehabilitation, to the possibility of escape and future unknown killings, comparison of the
defendant’s life to that of the victim, comparison of defendant to a notorious murderer, and reference
to the notion that the community would benefit if defendant received the death penalty.

Ground Two: Petitioner was denied effective assistance of counsel in violation of the sixth and
fourteenth amendments of the U.S. Constitution and Article I, section 8 of the Nevada Constitution
where his trial counsel failed to explain to him what it meant to proffer evidence of mitigating
circumstances at the penalty phase.

Ground Three: Petitioner was denied his right to a speedy trial in violation of the sixth amendment.
Ground Four: The cumulation of all the defects occurring at trial and on direct appeal, including

those previously raised all served to deprive Petitioner of a fair trial in violation on the fifth and
fourteenth amendment of the U.S. Constitution and Article I, section 8 of the Nevada Constitution.

4
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SAMUEL HOWARD

K %k ok ok ok sk sk ok ok ok

Electronically Filed

Appellant, May 12 2011 04:43 p.m

VS.

E.K. McDANIEL, WARDEN, and
CATHERINE CORTEZ MASTO,
ATTORNEY GENERAL FOR THE STATE

OF NEVADA,

Respondents.

Case No. 57469 Tracie K. Lindeman

APPELLANT’S APPENDIX

Appeal from Order Denying Petition
for Writ of Habeas Corpus (Post-Conviction)
Eighth Judicial District Court, Clark County

VOLUME 9 OF 14

FRANNY A. FORSMAN

Federal Public Defender

MIKE CHARLTON

Assistant Federal Public Defender
Nevada Bar No. 11025C

411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101

(702) 388-6577

Mike Charlton@fd.org

Attorneys for Appellant
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bars are plainly presented in NRS 34.726(1) and NRS 34.810(3).
Therefore, Howard had adequate notice of when procedural bars apply,
and the district court did not err in dismissing his petition on this ground.

Finally, Howard contends that he was entitled to an
evidentiary hearing because he raised claims under the due process and
equal protection clauses of the Fourteenth Amendment. Howard was not
entitled to an evidentiary hearing because he failed to allege a sufficient
basis to overcome the procedural bars of NRS 34.726, NRS 34.800, and
NRS 34.810.23 Therefore, the district court did not err in dismissing his
petition without a hearing.

Having concluded that Howard failed to demonstrate that the
district court erred in denying his post-conviction petition for a writ of
habeas corpus, we

ORDER the judgment of the district court AFFIRMED.

Maupin

TDouglas 3

Douglas . \

23See NRS 34.770(2).
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Hon. Jackie Glass, District Judge -

Patricia Erickson

Attorney General Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
Clark County Clerk
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SUPREME COURT: CRIMINAL TERM 90535;1’;:’55{:3‘1‘“253‘1’*‘;;”“)
" QUEENS COUNTY
; ACGRAVATED HARASRUENT
THE PEOPLE OF THE STATE OF NEYW YORK {
against . i
SAMUEL, HOWARD L ND. '1227-78

Defendant. | FIRST COUNT

THE GPAIID JURY OF THE COUNTY OF OUEENS

accuse the defendant of the crime of POBBERY I THE TFIPST

DEGREE,
committed as follows:
The defendant ., abovenamed

on or atout May 2i, 1978

in the County of Queens, dicd forcibly steal certain browverty
from DOROTHY WRISBAND

to wit, & purse its contents, and an automobile

and in the course of the commission of the crime and of the
immediate flight therefrom displayed what appeared to be a

pistol, revolver, rifle, shotgun, machine gun or other firearm.

€, bv this indictrant.

AA002009



0 Indictspent For

AGGRAVATED HARASSMANT

SAMUEL HOWARD

Defendant, SECOND COUNT

THE GRAND JURY OF THE COUNTY OF QUEENS, by this indictment, accuse the
defendant of the crime of AGGRAVATED HARASS{EN‘I'

on or sbowt May 25, 1978

in the County of Queens did with intent to harags, annoy or threaten or
alarm DOROM™HY WELSBAND,

likely to cause annoyance

't,:o 1...‘.. . . 4

ZT R e .
ot
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he Nama of ho People of the Stats of Nuw York

any Police Otficar of the City of New York,
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Docket No, / Year

3potooriate accusalory instrument having been filed with this Court »

HowARD

SAMIEL.

* defandant in tha criminal aclion herein, charging him with
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‘ s I.Ast NA\ME&.-‘ALL ( n}sr u;n 0. ’S_)
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and

¢h this criminal sction agdinst him was commenced and this
the accusatory instrument spacified above,
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action against him was commenced and this
Court requiting M3 appearance before it In this pending criminal action,

the defendant having been convicted of
and this Court requiring his appesrance before it,
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“%hm -
[J NYSID Mo, Enlueﬂ in Box lo Below .

BAIL CONDITION YIOLATED: S
PRINT or TYPE ALL INFORDATION CAPTIONS et " ’

(2] HYSID Mo. Not Available

L . RN .o

CANCELLED BATE].

!"ND‘AN?’I 'TNA"!. ’1-. .|.' ‘j o 2, SEX !-"‘l;c.! l.DA"t or .ll?“' [ Nﬂ‘:. ..-{;07: 1‘ ‘V! . .':-Aol: ..Y%K”l'!‘
MO. I'DAY .
0w s Rgfd - SAH ek H_| B |eigligltelsn 172674 18]
uYSI uuun:n (NVI!D 1.. SOCIAL SECURITY NO. 12. onwea's..u._ct_nsz 'fl._l"‘lER B {.)OPER... ... l- o) CNAUI‘. .
NN vmalylélaiamf ENEENEN

ENENEAGNN

STATE

29. YEAR 1& O'FIKS! COD! t4. 0DATE:. OF WARRANT

13, NYEPD n-nmr DIVISION uam. no. i ]16..COURTY COCKET NUMBER -
LiC. ExP, 'd. y.. oc o B - . V St " s -g{'\v D St
EETIITT [
IFANGANT'S VERH.REG.NO.[t0. PLY. uOMFLAmT NG, "R- 19. MISC, IMPFORAAT: O'I
Yo 9 7y
TEFENDANT'S RESIOENCE AGORESS 4. APT.121.80R0, TowN, CITY, snn. 21P cooe [32.DEF. Y23. OGATE OF anmess 2. Pc1 or
3 N T Rl . 2 vo. | pav. | “va, AR

/&53- -:-S’-=Foc}\ L. ﬁH dn,s NV E Wy TLTLT L l I
2REST NUMBER’ 26. CHARGE: o:nu. uv‘n:. nurm: 77, CRIME CLASS | 20. NAME 3 ADDRESS, nut OF. ‘Kl". R R EATY LW

il 47 /éo 2 ® % v |\Has. S b 24 }-cd Bley, -
YRESTING orru:u's NAME 0. TAX, REG, NO. | COM'D CODE .
o7 John c&o/ﬂj S’MSMJII 1417
IFENDA ur'l aunovu's HAME ADDRESS rzL. NO,

-t

Tee s s a

|'

PRE'RS

FOH OFFlCE USE ONLY

ATTACH POLARQID PNOTO
- USE SCOTCM TAPE

mm .-.. -
] 1 the Potaroid Moo wes not anachied
{| to tis form. indicete by signing your
NIME in the appreprute spece.

SIGNATURE

DATE ¢
Mo, 1oAY

Y.-,

DATE

1}

festing Oticea shall > nl;'—‘ -ﬁmmuum

mmmmm“mmnwmnurnmso“ "

ng ottices,
$-2-3-6-8-7-8-30-208-21 uno voon the yviprmslion

'Fuﬂ:ouno-n- umwem- .

ry P

29ng lrom caption No. 10..

. The name and sddrens of Ihe compianant 13 to be entersd in elpmn "

ORIGINM./DUPLICATE TO WARRANT DIVISION = TRIPLICATE TO COURT
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-_/ ‘\ ne & OENIGN COMPANY NEW VaRt, uv 1983 ‘
' cnc a0 (mev, 174

Criminal Court of the City of New York

< . . .‘.
CImencH waRRANT Part: County: Docker Number / Yoo

1000 - 1217087(73) L’;o
O ARRESTWARRANT [ 7

In the Name ol.lho Po‘.oplo of the Stote of New York:  To any Police OMicer of the City of New York.
An’ oppropriate accusatory Instrument having boen filed with this Cour

against ; . « the defendont in the criminal action herein,

chorging him with , and

and this Court requiring his appearance before il for the purpose of arraignment upon the accusatory instrumeny spacified above,

0 the defendont having been arraigned upon the accusatory instrument by which this criminol action agoinst him was commenced
ond this Court requiring his appearonce before it in this pending criminol oction,

(0 the defendant having been convicted of

ond having been sentenced to
and this Court requiring his appearance belore it,

You are therelore commanded forthwith 1o orrest the defendont named above and bring him before this Court withou! unnecessary delay.
However, when a different procedure after arrest Is mondated by low, you sholl praceed In complionce with that mondate.

Dated: City of New York 8y Order of the Court !
. Judge iArrest Warronh ) Court Clerk (Bench Warrony
[0 NYSID No. Not Avaitable [J NYSID No. Entered in Box Number 14 Below
BAIL CONDITION VIOLATED: L o e
WPR No‘ PRINT / TYPE ALL INFORMATION qAPTlONS
L8 D‘.;IN.DAN;'. LASY NaME . FIRST .. 2. sEX 3. RACE [ 4.] 5. DATE OF BIRTH
. 6 "o, oAy YR,
. 7 0T 1|FIv|¥
.':TNUCRT ™ 7. WRIGNT e EVE COLO.WQ.HM. cororpo]s 1 siin TonE 1293414, MNU NYSID NUMBER INYSIIS) ]
- ' y
S-I-ll’l "7 we (6 )8 ]l oa____|3 ?l3157 (?lq
18. SBOOAL SECUMTY NUMBEN 16. DRIVERS LICENSE NUMBER T 7 -OPR, X ~CHAUV, 7.8TATE|18. VA, DXPIRES
4 2]2)5 ]3] a5 L L] L’
9. OFFENSE CODE|20. DATE WA Sy | |SSUEO T2T COURT GOCKET NGMRER (GCA) 12. FON OFFICE USE ONLY (N.v.P.0. WARRANY BERIAL NS
| L] o 1T
TIA. WIBCELLANEOUS INFOMATION T T ] ) 4 21D, PCT. COMPLAINT o/ vEAR
107-64 0% 7%

13. OUFENDANT B RESIDENCE ADOREDS - TTETT s e lfi"iﬁi&ﬁéﬁ/’v_oiﬁ‘.rcnw. €TC, 23, sTaTE]28 2 Cooz 27. APT, MO,

57325 Souh 1B/l ans M7 Mgl [4slelefol7]

Bl S TR
e 2 Bt S 1 S
M Nichp bas El Y ]3 ‘7’ 6‘ 2 C)WIM]ZD' F7 gt s

N #
3. FAX CONTNOL NUMBER 40. OEFENDANT 'S CURLOVEN & NAME & ADDRESS your name Ia e sporepriate space

ML CF Com 510 vne oty

M aome s weame—

-y

INSTRUCTIONS:
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r.n;An. .,___..,_.__...____u_nc.....c,_cwol

THE PEOPLE OF THE STATE OF NEW YORK

vs.
STATE OF NEW YORK
Sanuel ilow..ud _

g COUNTY OF tuetnsa

3, —. e —

4 , ——

’ OEFENDANTS

58 £555 -_of _A07 debe -
Adrnca Cou mly Stota

being duly sworn, deposes and says that on_ 8¥<L, 197 - ol obout 5:201°1

Kiosena ilvd.

(:oueer.8 College)

-— . State of New York,

Address

the defendant committed the offenses of:

ALl _160.18 ~otiery 1©
B -- -

C
D.

in thot soid defendants

under the following circumstances: leponent states “h.t Le fo infor-ed by one

Dorothy Yeistund, Lhat the deferndst

sap caild informarts property at gunpoint in that Lhe defongart

and threaten the said informart with

of her purse to wit: her auio keys, her credit curd, .nd pmx « -

$4.00 in change: und 41d flee the scere vith the raiz *u!‘o:wvt.

1977 L.dillao. LQ'-J “s” Sy,

June 1, 1478

Sworn to before me on

dic¢ forcibly » take i re.ove the

& gun and torcibly take the cortents

vehicle &

ODsponent

FELONY COMPLAINT

SS.:

434 dielay

-royinntely

AA002014
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' " WISUEREME ®QURT CF THEZ STATE OF MLy YOR:

F THE
//COUaTY OF QUEE:s CRININAL T=Zr
T T T e e e e X
#+ THE PECPLE OF THE STATE OF NEY YORX
! -against- :
4 I::D . q lm-“
SANURL MOMARD
ﬁ Defendant(s). :
4 hndad L L L TP, O e e > vyt b am had e e LT Y S, -—-——Ox
[}

'i " NOTICE OF INTENTIONM TO OFFER AT TRIAL EVIDENCE oF
i STATEMENT MADE BY THE DEFENDANT TO A PUBLIC
SERVANT, PULSUANT TO C.P.L. SECTION 710.30 (1) (a)

SIR:

i PLEASE TAKE NOTICE, that the Peoble intend to offer at

" trial statements made by the defendant abovenamed

to public servants.

: Substance of Statements

! muﬂ-wl.nmuQMWﬂMMM
! 4uu-.mf'“1-.

‘ Dated: Kew Gardens New York Yours, etc.
,' [ 197
i

Mot daveam

JOEN J. SANTUCCE
Distriet Attorney
Attorngy (s) fer Cefendant . Queens Countv

To:

Clerk of the Supreme Court
Criminal Tern

QDAC 302 z/77

AA002015



SUPREME COURT
COUNTY OF QUEENS

M @ e S o & T & 4 G W E@ EF G W W e O O o x

THE PEOPLE OF THE STATE OF NEW YORK,

-againgste - )
/g . Indo NO. - ) ',/"_/)..(
(AFUTE / ,/./c-‘.r,_ PR ,‘/
Daefendant.
--------_---_-------x
(c]
§250.20

DEMAND FOR NOTICE OF ALIBI

S I R:

PLEASE TAKE NOTICE that the People demand that defendant serve,
within eight (8) days of the service hereof, upon'the undersigned, a notice
of alibi reciting:

a. The place or places where the defendant claims to have been at
the time of commission of the crime charged, and

b. The names, the residential addresses, the places of employment with

the addresses therecf of every alibi witness upon whom he intends to rely.
PLEASE TAKE NOTICE that the notice of alibi must be served upon |
the undersigned if the defendant intends to offer such tastimony.
PLEASE TAKE FURTHER NOTICE that if said notice is not served as

prescribed, the defandant will be precluded from offering such testimony.

Dated: Kew Gardenz, New York

2l (- 1978 Yours, etc.
/ ".:

- v

TO:

Attorney for Defendant (s} JOHN J. SANTUCCI

District Attorney.
Queens County, New York

COPY RECEIVED

AA002016



®ffice of the
District Attornep
of Bueens Gounty

- OUEENS CRIMINAL COURTS BUILDING
I125-01 OUCENS BOULEVARD
JOHN J. SANTUCCI REW GARDENS, JAMAICA, N. Y. 1141S

DISTRICTY ATTORNEY TELEPHONE: 320-

Date: 6/32/78
FROM: Sheldon I. Galfunt Chief of Grard Jury

TO: Supreme Court Record Room—"

SUBJECT:
Indictment Number 129£.78

Please VOID Indictment Number 1298-78.
This number is a Auplicate of 1227-78, (D.S.)
Defgndant: Samue) Howard (812715

CC: D.A. Record Room
Computer
File

AA002017
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R R LN T YT
ER REMANDING FOR TRIAO

SUPREME COURT, QUEENS COUNTY
CRIMINAL TERM

PART No. ...\ .
' DATED. ....7 )/ 7<( .
Present: _
Hon [leescice? F- A1AC
Justice.
No. ........ /)'1'77( .....
(4 /7
THE PEOPLE OF THE STATE OF \ Indicted for ... ( ............................ 7 A
NEWYORR . (':L.?j(/'///«/.z sl ..'..'/...'.:.(-e/ .
against ST e oo ,
Setntor /e te e D

It is ordered by the Court that the said

. v /tf ( 5( //l,.“r/((,% ..............................................................
he and is hercby commltted to thc cunody of thc Commissioner of Correction of the City of New York
and his duly authorized agents to be by them detained in the House of Detention of the Cny of New

York, for recall for trial when dirccted, , /
v &, | N 2 /22 ) V3
7 ¢ /e /A‘,L,k p o Clerk.

800Q-20C3 - 1 - 113071 (%5 . {15

ORDER REMANDING FOR T- AL

SUPREML COURT, QUEENS COUNTY
CRIMINAL TERM

PART No., ... ... I

DATED.. . Jy) i L

Present;

Hon. B / '/ > /(’
N/zw..’?- 7/ ustice. (f

...........................................

THE PEOPLE OF THE. STATE OF Indicted for . ( 6 '(vf/-
NEW YORK

o, againgt

W‘M’ ,UM%M~

AA002019



That the evidence

jnsufficient, inadequate and

the constit

\ment herein.

'
..
t
1
l

It is therefore,

grant the motion for 1Ins

l
s
K
l
1210 40 of the C.P. L.

I

_Sect

either dismiss the indictment
or hold
ion 210.45(6) of the C

1 39 AD 24 569 and people V. La

MO'NSMM’GM -Juky MINUTES -
DISMISS

AND DIsMISS THE S

presented pefore th

utional rights of the

respectfully requested that Your Honor

pection of the Grand

.P.L.,

THE INDICTMENT
e Grand Jury was
olates

jllegal, that such evidence vi

defendant; and that therefore,

return of the indict-

e

Jury minutes and

t to Section 210.20, 210.30,

pursuan

a hearing on this motion pursuant t01
|

and pursuant to People V. Townseng

{

skowski, 72 Misc. 24 580. ;

2. DISCOVERY AND I

NSPECTION

That the items redu
of this indictment and the de
virtue of the di

gcovery gsecti

pPeople V. willie wright, as ¥

;\
\

March 12, 1973, PART 4

|
|
\
!
l

373 u.S 83) is evidence O

tion witnesses an

" Moreci 359 F. Supp- 431).

4, New vork county,
That included within
£ the prior criminal ¥

d other impeachment evidence,

ested are necessary to the defendant

fendant is entitled to gaid items by !

on of the c.pP.L., and pursuant to

eported in the New york Law Journal,
Mr. Justice Leff's.

»grady” material (Brady V. Marylané

ecords of prosecu-

United States V.

AA002020



ThawwiMhour-shen -PaitIcy frarsP 18- yous “Uepunenc- g
belief, tha£ the &efendant éannﬁt proceed to trial on this action
:;nd his éefénse will be greatly Jeopardized by the failure to
obtain such information.

- That this information is within the khowledge and con-
trol of the District Attorney and his witnesses and cannot be
obtained from any other source.

3. BILL OF PARTICULARS

That the items requested are necessary to the defense of

Athis indictment and are hecessary for the preparation and for any
i
i pre~trial motions and hearings which may be appropriate.

That without such particulars, it is your deponent'sg
belief that the defendant would be greatly prejudiced in preparing

:hia defense and cannot proceed to trial without being greatly

Jeopardized without such information.

That this information is within the knowledge and con-

i

E

! 4. MOTION FOR PRE-TRIAL HEARING ON THE QUESTION OF

! ADM;SSIBILITY OF CERTAIN STATEMENTS, ADMISSIONS,

{ AND/OR CONFESSION "

: That upon information and belief on or about the lst
;or 24th day of MAy, 1978, the defendant was interrogated for a
Iperiod of time by police officers assigned to the case, and
allegedly made a statement which the People intend to introduce

against him on trial,

o~

AA002021



5. And for such other and further relief as to
the Court may seem just and proper.

DATED: QUEENS, NEW YORK
JULY 25th, 1978

Yours, etc.,

| LEON B. POLSKY, ESQ.,

: Attorney for Defendant

| 124-24 Queens Boulevard
yTO: JOHN J. SANTUCCI Kew Gardens, New York 11415
f

District Attorney
Queens County BY: THEODORE SMOLAR, Esq.,

of Counsel
i JOHN J. DURANTE

j Clerk of the Court

! Queens County

!

AA002022



| SUPREME COURT OF THE STATE OF NEW YORK
! CRIMINAL TERM ::: COUNTY OF QUEENS

! THE PEOPLE OF THE STATE OF NEW YORK

-against-~ : OMNIBUS MOTION
: . o e—
+ SAMUEL HOWARD, : INDICTMENT NO.: 1227/78
; —.——’ : S————
Defendant :
—————————————————————————————————————— x
'SIRS :

PLEASE TAKE NOTICE, that upon the annexed affirmation of

;THEODORE SMOLAR, Esq., duly affirmed to on the 25th day of JuLYy,

. 1978, a motion will be made at PART V, of this Court, held in and

t

{for the County of Queens, on the 4th day of AUGUST, 1978, at
?10:00 o'clock in the forenoon of that day, or as soon thereafter

;as counsel can be heard, for an Order granting to the defendant

. the relief requested in this Omnibus Motion, as follows:

1. For the Transcription and Inspection of the
Grand Jury minutes upon which the indictment
against the defendant was predicated, and

g dismissal of said indictment pursuant to

Sections 190.25(6), 210.20, 210.25, 210.30,

210.35, 210.40, and 210.45 of the C.P.L.,

and Amendments 5, 6 and 14 of the United

States Constitution; or, in the alternative,

; for a hearing on same pursuant to Section

i 210.45 subdivision 6 of the C.P.L.

2. For a Discovery and Inspection as follows:

‘ a) Copies of any expert reports, including
but not limited to medical reports, and

i fingerprint analysis, which may be intro-

i duced against the defendant at trial.

i b) The right to inspéct any physical evidence

! seized from the defendant or any physical

3 evidence which shall be sought to be introduced

! against the defendant at any trial of this matter.

AA002023
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¢) Copies of any statements, confessions, or
admissions, by the defendant, whether written,
recorded or oral, and an opportunity to listen

to any voice tape of statements made by the r
defendant.

d) Photographs of any line-up wherein this
defendant took part,

e) Copies of any expert reports including but
not limited to laboratory and ballistic reports
and fingerprint analysis which may be intro-
duced against the defendant at trial.

f) Any and all reports, papers and forms, of

the New York city Police Department and De-

i partment of Corrections relating to this case:
Form UP-61, DD-5, DD-19, UFr-6, 911 Tape; Arrest
Report, Wanteds, Alarms, Radio Runs, the defen-

: dant's BCI and/or NYSSIS sheet, Mug Shots, and

¢ Department of Corrections, forms 85A, 1ll1la, and

! 239-A; and all other papers concerning the inves-

tigation and arrest of the defendant. !

g) The Criminal records, if any, of each witness
the People, intends to call at the trial.

; ‘ h) The name and address, if any, of each witness
' known to the People and a full account of each
witness' statement.

: 1) copies of any statements, whether written, :
recorded or oral, made by any co-defendants Co
herein, which inculpate or exculpate the defendant ’
in the crime charged,

3J) The names of any persons who are considered
Co-perpetrators but who have not been indicted
therefore.

]
E k) Any evidence known to the People which may

be exculpatory in nature or favorable to the
defendant,

} 1) Pursuant to Section 240.40 of the Criminal

v Procedure Law, that as to any items granted

: herein, the People have a continuing duty to
disclose additional property covered by the Order.

AA002024
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m) ror an urder requiring the pistrict Attorney
of Queens County to state that the items requested
jn -this Omnibus Motion do not exist, on the grounds
that the requested items are material to the pre-
paration of the defense and that the request for
them is reasonable,

Bill of Particulars getting forth:

a) The exact time, date and place the defendant
allegedly committed the crimes charged.

b) The exact time, date and place where the defen-
dant was identified as the perpetrator of the
alleged crime and whether any pre-trial identifi-.
cation procedure.

c) ‘The exact date, time and place of the arrest
of the defendant and whether arrest was pursuant
to a warrant.

d) The property of every nature and description
taken from the complainant during the commission
of the crimes charged and from where the property
was taken. :

e) The property of every nature and description
taken from the defendant and whether seized pur-
suant to a warrant.

f) The specific acts allegedly attributable to the
defendant under each and every count of the indict-
ment. :

g) The specific injuries allegedly inflicted on
the complainant: whether or not they were treated,
and, if so, where and by whom.

For a hearing on the gquestion of admissibility of
certain statements, admissions, or confessions,
allegedly made by the defendant herein which is
to be offered as evidence at the trial of this
matter pursuant to Section 710.20 of the C.P.L.

AA002025



IND. Ro, 1227-78

PEOPLE OF THE STATE OF NEW YORK

ve.

SAMUE!, HOWARD

A o

JUDGE 50!, DUNKIN

PART 5

DATE_AUG! t\UGUb'l 4, 1978

NATURE OF PROCEEDING:
OMNIBUS MOTION

Assistant District Attourn: v

__Attarney (of coun:z a1}

SUBMITTED ¢ )
ARGUED « )
compucrep )
APPEARANCES

L LGAL AIL‘

s

ADJOURNED:

AA002026
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2. (a) Approzimate ©ime 5/24,/76 at 7: 15 ¥. M, in ihe é
vicinity of Kisscna Zoulevard, fhixens Colleqe,
Qucens County, Hew York.
(1)
thru - f
(1) Opprnse,
L}
{g)  'No injuries to complainant.
4, (a) Consent to Ihmiley.
Dated: Kew Gardens, New York PLSPECTTFULLY SUBMIIM'ED, -
August 3rd, 197s8. { JOIN J. E£r4'TUCCI
) DYSTRICT AFIORNEY
\ QUEEHNS COUNTY .o~ =
N\ ot
BY: - /‘\ ¢ -t
Jerald Levine
Assf. District Attorney
To: Icon B. Polsky, Esq.

Theodore Swolar, ksq. .,
0f counsel
124--24 Queens
Kew Gardens, New York 11415

CLERK, SUPREME COURT, CRIMIRNAL TERM

AA002027
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MEMORANDUM

SUPREME COURT, QUEENS COUNTY
CRIMINAL TERM, PART 5

THE PEOPLE OF THE STATE OF NEW YORK By SOL R. LUGKIZ, N
~ajainse—
DATED Auzusy 9, 1978
SALUBL HOWAuUD,

Defendant, | Ind. No. 1227/78

The defendant makecs this omnibus mofion for the following
relief;

l. For inspection of the Grand Jury minutes and dismissal
of the indictment.

2. For an order of discovery and inspection,

3. For an order granting a bill of particulars.

4. For a hearing on the admissibility of statements.

The first branch of the defendant;s motion is for inspection
of the Grang Jury minutes and dismissal of the indictmen® on ti.e
ground thet the Grand Jury testimon: ‘sas insufficient to support
the indictment. The defendant's motion is granted to the extent of
an inspection of the Grand Jury minutes by the Court in camera.

The minutes haviny been submitted to the Court for inspection, the
Court finds sufficient lejal evidence has been adduced to sustain
the indictment.

The Court further finds that the indictmgnt is fully in
compliance with the Provisions of the Criminal érocedure Law and
the United States Constitution. 1t apprises the defendant of the
charges asainst him with sufficient specificity, will enable the

defendant to prepare a defense and will prevent prosecution a second

AA002028
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time to the same crimes. ‘The indictment is proper in its form
and contains all of the elements of the crime charged.

Defendant's moving papers do not set forth sufficient
legal or factual grounds to warrant a hearing.

The motion to dismiss the. indictment or in the alternative

for a hearing is denied.

The second branch of the defendant's motion which is for
discovery and inspection is disposed of as follows:‘.

Item (a) is moot in view of the response in the District
Attorney's ansvering affirmation.

Item (b) is moot in view of the fact that the Distriect
Attorney has consented to inspection of the physical evidence.

Ltem (c) is moot in view of th: fact that"thé re;uested
information has already Leea supvlied by tae Listrict ittorney in
iy ansvsering aflirmation, | |

Itam (d) is deniec.

Item (e) is moot in views o tiie response in the District
Attorney's answering af irnatiop,

Iterm (£) is cenice.,

Item (3) is denied at this time. The District attorney,
however, is reminded of hisg duty to disclose éxéulpatory material,

Item (h) is denied.

Ttem (i) is moot in vies of tne response in the District
Attorney's answering af”irmation.

Item (j) is denied.

Item (k) is moot in view of the response in the District

Attorney's ansvering affirmation. “he District Attorney, however,

is reminded of the continuing nature of his duty to disclose,

AA002029
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Item (1). The District Attorney is again reminded that he has a

continuiny duty to disclose.

Item (m) is denied.

The third oranch of the defendant's motion which is for an
order granting a bill of particulars is disposed of as follows:

Item (a) is granted to tie extent of the response in the
District Attorney's answerin:;; affirmation.

Item (b) is granted to the extent that the District Attorney
is directed to set forth the nature of any identification procedures
utilized in this case as well as the date and place of such
procedures, |

Item (c) is granted to tne extent that the District Attorney
is directed to set forth whether or not an arrest warrant was
utilized in this case and if so. to make a copy of the warrant
available to the defendant for hLis inspection.

Item (4) ié denied.

Item (e) is granted to the extent that the District Attorney
is directed to set forth a description o: any property seized Zrom
the defendant shic., will b2 oifered in evidence against hinm at trial
and to state waether saig seizure was pursuant to a warrant.

Item (f) is uenied,

Item (¢) is moot in view of the response in the vistrict
attorney’'s answering affirmation.

Tae fourth bSranch of the defendant's motion which is for a
nearing on the question oi the ddnissivility of the defendunt's

statements is granted to the extent that a hearing is ordered.

Order entered accordingly.
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1
n
H
: 133 S sLavs of oLy Yoo
i Owes . Coune
The Feople of the State of New York
~against - : Ind. N 1227 - U
SAMULL NOWLD, ] : .
JDpefencant :
L R i T AFFIRMATIION
! o el
AY '/ ;
State of New York) A
: ss.: 7 :
County of Queens ) 5
|- ' |
-I,JERALD‘LEVIvE, an /Aissistant iistrict httornwﬂ
: i
w.of Qucens County, do hereby affirm the cstatementes herein tq ke
1
. !
true under the Penalties of Perjury, cxcept such as are nede upc:

h information and belicf, which ratter I believe to e truc.
1. (a) No expert reports.

(1) Evidence may be examincd at a mutually
convenient.time.

(c) Defondant stated he didn't toke the car, hao

dArove to town to Texas with another follow and it vas hic car.

N e el e e —————

(d) Oppose.

“{c) Nonc, ;

“ (f) .Oppose,
(g) Oppose.

(h) Oppose.

, (i) None, i

(i ) Nronsse r.

AA002031
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The Clerk of the Court is directed to mail a copy of this

decision to tne attorney for the defendant.

. Z . ,:‘" 5/’ /‘ ../"'L‘ A././', .
LT UL j{o DUNK{:]' JDS.CO
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Short Form Order ) n“
"l}SUPRBHE COURT ~— STATE U™ NEW YORK

SRIUINAL TERM PART 5 QUEENS COUNTY
123~01 Queens Boulevard Kew Gardens, N, Y.

PRESENT:
HON,

Justice,

Ind. No.12z27.78

THE PEOPLE OF THE STATE OF NEW YORK
Motion umilus

-sgainst- .
SeriUl HUELE { Subaitted Lugunt 4, L
Defendant, : Argued 1
: Hearing 1L¢

The following pPapers nmumbered
lto & submitted in thig motion
“heodore Smolar, 154,
IRXRXREINXRAR IR IX
For the Motfion

' ' Papers Numbered
Notice of Motion and Affidavits Annexed 1.2

Answering and Reply Affidavits 3
Exhibitsg

Minutes 4
Other

- Upon the foregoing PAPErs iie defencent’s motion is granted in part

aind denied in art. See accorpanving ueworanxdum dated August 10, 1978.

A

. H b X v ‘.‘.’ {
v ¢ e 4 ‘\

v f/

: e ; ’

- GRANTED: uf/, /5/ ‘/, 4, 77
Date: August 10, 1978 . I /’/ ’“f;7}' g
- ’ ’ J.s.c.

50% D DUILIIL .
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SUPREME COURT
CRIMINAL “FFRM:

QUEENS COUNTY
—_—ee—e——e

THE PEOPLE OF THE STATE
OF NEW YORK

SAMUEL HOWARD,

DEFENDANT.

AFFIRMATION

e —
e

JOHN J. SARTUCC!

District Attorney of Queens C. ownty
125-01 Quezns BourLzvamn
Kew Gaxoexs, N, Y. 11415

%

GO-14

AA002034



Pluatn e Vet
| q :
‘ Coear oLy ab - cong ) TR

AUDERY M. OWETRY bedng duly sveon, deper s and roecs Lhat en tho
3rd day cf Rugust, 1978, shoe scrved the within AFfiymaliom

a truc copy thereof in a securuly, scaled, postpaid wrappes
addrcssed as follows:

leon B. Polsky, Esq: Theodore Smolar Esq.;af counsel 124-24
.. . Queens Blyd.Kew Gdns. N. _Y.11415
and by depositing the same in the postetfice Lox regularly main-
tained by the U, S, Cowernment: at 125-01 Queens Poulevard, Kew
Gardens, New York, 11415,

Deponent. further says that the said is the attorney for the
deferdant hzrein and that the address sct forth on said wiapper
-is the officc and postoffice address given by the said attorney
upon the last paper served hy him in the within action.

upon the Ettorncys_forudcfcndant in the within acrion by enclosing!

1

|

; ‘ (_x#”'.'\ld‘ A YN \',’\ T . Ay
1978, -

3 b, ' \ } \
X ,%/" .
.} :

EDMUND R. ALEKSEY
~Nou;ry Public Stato of Mew York

No. 411037250 Quoens Count’
Comm. Expirea March 30, 197 g4

.
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Suprene Court of the Stata of dew York
Crinainal Term ; Queens County
-—-----w——---"-----:c

The People of the State of llew York

-against- . : Ind. No. 1227 - 78
SAMUEL HOWARD, : '
) . Defendant :
------ T T TS - -s--e-e---x AFFIRMAATIOCUY

State of Hew York)
P SB.:
County of Queens )
I, JERALD LEVINE, an Assistant Districe Attornev
of Queens County, do hereby affirm the statements herein to be

true under the penalties of perjury, excep:t such as are made upon

information ang belief, which matter I believe to be true.

1. {a) No expert reports.
(b) Evidence may be examined at a mutually

convenient time. '

(c) Defendant stated he didn't take the car, he
drove to town to Texas with another fellow and it was his car,.

(d) Oppose.

(e) None.

(£) Oppose.

(g) Oppose.

th) Oppose.

(1) None.

(3) Oppose.

(k) No exculpatory evidence.

(1) Opposed.
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Dated:

(a) . Approximate time 5/24/78 at 7:15 P. M. in the

vicinity of Kissena Boulevard, Queens.College,

Queens County, New York.

(b)

thru

(£) Ooppose.

(g) No injuries to complainant.

(a) Consent to Huntley.

Kew Gardens, New York RESPECTFULLY SUBMITTED,
August 3rd, 1978. JOHN J. SANTUCCI

DISTRICT ATTORNEY
QUEENS COUNTY
)

py: '\l

S

Jerfild Levine
Askf. District Attorney

Leon B. Polsky, Esq.
Theodore Smolar, Esqg.,

of counsel

124-24 Queens

Kew Gardens, New York 11415

CLERK, SUPREME COURT, CRIMINAL'TERM;
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gﬂEREHEOCOURT OF THE STATE OF N W YORK
OUNTY OF T'UEENB-PART , .
- - == - - --:"éT'-—-"-- <.=X "~ AFFIDAVIT IN SUPPORT
he People of the State of New York : OP APPLICATION FOR
. BAJL REDUCTION UNDER
‘ SECTION 530.30 C.P.L.

- Against - ' *  Docket or Indictment
0 : Jofud = = =B85
Yt son & [ /‘g_, g-l.d‘;\“"—" - : # '4%‘5 - A .
ﬁendant Pro-se s
____________________ X
BIRS:
. s being duly sworn, deposes and’
says:

That he is.the defendant herein and makes this affidavit
in support of his application for sn order of recognizance or
bail reduction pending disposition of felony complaint/ Indict-

ment, now pending in the ‘Z’“:z’ iw S County Criminsl/
‘Bupreme Court.

’

That the defendant is and has since. - /229y 27 /3°¥ been con-
_fined in the Queens House of Detention for'Men: ‘
That the defendant is charged in the complaint/ indictment
herein with the crime of Q’ré*“f by

under section(s) : , the Q’ueens County Criminal
Court made and entered an order granting the defendant's appli-"
cation for bail reduction and fixing bail in the amount of

8 dimE' o« : \ .

That under the circumstar{ces of this "caae. the aforsaid emount
of bail is excessive for the following reasons: '

1. . e . Y A %/L(Ll G (C, geigt, _4;1.( ﬁ—éc; 4
M o Lo llge (ez‘ /
: : 0 h/- i 222 Jf Le 4/ KaJ \-V’ ’

7 Pe oy ,Z(Lfﬂ-‘ o bacd

. ‘iﬂ 2L por e "sz' W lda
é;ﬁ:é«:«w; 220l /a_g?‘ o e.ww(. é)-c/“ y
3, Y T ?é’ /(*4 ‘A(rwcl 4/
o ’/?'U"’?A__LQL.:J‘:‘ e
o4, /Z/A /ré(c{ﬂr

rel o 2

¢
‘_( ,(’("‘- L‘ ,’q_ l-(c;,
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That no previous application has been made pursuant to

‘section 530.30 C.P.L..

WHEREFORE THE DEFEWDANT prays to this ilonorable Court

for an order vacating the order of the &4.«vH:>County

L‘, . .
s d it gt Court and releasing tue defendant on his

‘own recoénizange'orAfixing bailat an amount this Honorable
Court reasons the defendant can afford according to the
facts before the court, and weighing seriously the factors
spelled out in detial in 510.30 of the C.P.L.. fhe
defendant furthér prays fo this Jonorable Court to please
set bail in a lesser amount than previously specified, and

for.suqh other relicf as the court devms Just and proper.

/,.' .'.- - s
; ..
et ' et o PEARS
T A i S T S s

. Defendant, Pro-se

126-02 ¥2nd ive.
hew Gardens, u.Y. 11415

S \& /:.J{_‘- .AM-‘N- /(wt e AL et ii:' ‘ ‘ - ':' N '“' ‘.'"’- A L"‘

—ip rﬂ.\‘uy’. '..l') Iy ‘.'ui 'l :’ e d

mu.!

. e . _.r‘ /. .
(i LA s ’-a""'-'-l-'."-lé“(/‘"'(r‘ .:‘(r /q".-.l
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SUFREIE COURT OF THE STATE OF NEY YORK
COUNTY OF QUEEHS PART 4 8 .

X
* Phe Peeple Of The State 0f New York : Hotlice of ilotisn
P . -ggainetw | To Reduce Bail
d-»«l é..cccgzg__u_;u\g“\. Indictment Ne,
Defendant-"etitianer
X

SIRS: .
P}LEA/SE TA: % II0TICE that upon the annexed affidavit ef. i

Sl Yomeintb . » SWorn %o this = Towe ¢ ,
and upon all the Proceedings heretofore and herein, the under-

' signed will move thip court at a term thereof to be held at
125=01 Queens EIlvd.,.(OR) 88-11 Sutphin Blvd. on the__ _ cay
of 19 __, at 10:00 O'clock in the forenoon of %he
said day or as soon thereafter as counsel can be heard fer an
order vacating the order of the Queens County Criminal (OR) -
Supreme Court, which fixed the present bail herein in the
amount of §_ = Coer » and releasing the Defendant en
his recognizance nr fixing bail is a lesseér ameunt within s
means and a.r;;_{other relief this Honorable Court deems Jjust

- and preper i all conacious,

- 'Kew Gardens, ilew Yorkm

Dated: we 7Y
‘ ' Yours Faithfully -{_,.
’ ‘ . ’/‘L' ‘ z.u“-é' Ml-(- Lo y-{’.;-*
JUUO MIRANBA Defendant-Petitioner [ra—-c¢
COMMISSIONFR ©F DEEDS 84 , .
CITY OF NEW YORK 3.1547
Soriiicate fied In New York Courtty 126-02 82nd Avenue

c-':nl-bn Bples maLah 9 T] ' Kew Gardens, New York
! fog W ! 11415
"
o
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SUBMITTED k )
ARGUED A )
HEARING { )
CONDUCTED

APPEARANCES:

Assistant District Attorney
Attorney (of counsel) for
Defendant

ADJOURNED :

'7/7 - v
I i it
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SUPREME COURY, QURENS comeTy
CRININAL TERM

THE PEOPLE, E7C.,

'y om T
— h
vs.

Indictnent No. -~/ -
Sdmuel bwerd

Clerk of the Supreme Court, Queens County, Criminal Term.

8IR:
= You are hereby notified that I appsar forO@RM /ﬂé‘fo/

. . the dafcndant in the above-entitlad action.
Dated: Kew Gardens, x.y. /?_gla . 1970

To the

Yours, etc. ’

Tel. N 'Z‘a(ilé;;“’ Agéé&§§‘¢‘y/:k¢éql cgy/i;

. Attorney for Dsfendant
. oy . Mo 5506 Buge o
DEPY. mm-ugmﬂ/ ‘,M 1.Y /¥ r

ATTORNEY RET. :
ATTORNEY ASSIGNED [}
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THE PEOPLE OF THE STATE OF NEW YORK

, B, + ; '

THE WARDEN OF SUFFOLK COUNTY JAIL, RIVERHEAD, N.Y.,
and/or

THE COMMISSIONER OF CORRECTION OF THE CITY OF NFV YORK

GREETING:
WE COMMAND YOU that you, the Warden of Nassau County Jail,

deliver to the Comm. of Correction of the City of N.Y., and/or his duly

D.0.B. 8/18/48

t
authorized agents, the body of SAMH§§1g3g5588758Q » by you
imprisoned; and that the Comm. of Correction of the City of N.Y., and/or

deliver the body of saidSamuel Howard

&t the Supreme Court of Queens County, Criminal Term, on December

vV thereof, or sooner if ki.lm

Prior to that date, for the purpose of disposition of Ind. No. 1227/78 ,

and you then and there have thig Writ; and it ii furfher |
ORDERED herein that the Comm. of C

take and keep the said Samuel ‘Howard

custody until the

e e m re

his duly authoriged agentg,

at 10 oc'clock ip the forenoon, Part

P L T o e £ el e g T

et

orrection of the City of N.Y.

. and at the

g AR -

P

conclusion of guch Proceedings and on the further order
said Comm. of Correction of the City of N.Y.

agents, réturn the said Samuel Howard

of this Court, the 3
» and/or his duly authoriged

' to the Warden of the
Nassau County Jail, who shali receive the said Samuel Howard ?

—t i

pPursuant to the original dommitment thereto.
' WITNESS, Hon. Vincent F. Naro

» Justice, Supreﬁe Court,
Queens County, on the 7

day of December , One Thousand Nine Hundred
and Seventy-, eight,

E a THE WITHIN WRIT IS HEREBY ALLOWED.
' }

L e )

“TTerk C: ::- , ‘\\\

AA002043



¥

SUPREME com QUBENS cCoumry

ra

THE PROPLE, E1C.,

T vs. Indictment No. /227- 74
9 /.’ ) P ’

To the Clerk of the S8upreme Court, Queens County,

Criminal Term.
8IR;:

You are hereby notified- that I appear for

+ the defendant in the

above-entitled action.
Dated: Kew Gardens, K.Y.

o 191
Yours, ete., '\"'@“"\ Iad"‘"‘"

) i g

Attorney for Defendant

: . Address
DEPT. CONMFPINED o | -
DEPFYT, BAILED-PAROLED o

ATTORNEY RETAINED [
ATTORNEY ASSIGNED [

AA002044
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IND. NoO. [v > 7/7 /

PEOPLE OF THE STATE OF NEW YORK

vs,

%{M_‘*‘L 1o A7°D

SUBMITTED ( )
ARGUED ( )
HEARING o )
CONDUCTED -

APPEARANCES :

W

. ) /‘
swee [, lew7 /

- /N /57’20

PART <~ DATE :;7 V?f?[

NATURE OF PROCEEDING:

_:2;2>A§(%V6’ Sgéw’d/squy/

) Asgsistant District Attorney

2

Defendant //‘49

__Attorney (of counsel) for

Se

ADJOURNED: 2 L - -
l . XJ{C"‘!C/ZE/'

‘L//;/K4:' /)é?i;zz'fzt)
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SUPREME COURT, QUEENS COUNTY
CRIMINAL TERM

THE PEOPLE, ETC.,

oY o T
vs. Indictment No. ./*- -’-'7 i
’.')/1‘ AN LTI :,
To the Clerk of the Supreme Court, Queens County, Criminal Term. .
SIR: I .
‘ You are hereby notified that I appear for RRPEE IREEEY |
, the defendant in the “above-entitled action.
Dated: Kew Gardens, N.Y. ST L , 19 -
Yours, etc., i} .
Tel. No. -~ .. Attorney for Defendant
a ‘ - Address oL . < - ) - e
DEFT. CONFINED [ ' A
DEFT. BAILED-PAROLED [ N R T Lo s

ATTORNEY RETAINED [
ATTORNEY ASSIGNED _EX.
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SUPREME COURT OF STATE OF NEW YORK

THE PEOPLE OF THE STATE OF NEW YORK, | Indictment No._ . 1227-78

against '

?.AHUEI. HOWARD S ORDER APPOINTING
53-28 FOCH BLVD,

JAMAICA,N.Y. ’ COUNSEL

Defendant ’

S

--------------------------------------------------------------------------

. ,

After a review of the defendant's financial status and being satisfied that the above defendant
is financially unable to obtain counsel and said defendant not having waived the appointment of
counsel; and pursuant to the designation by the Administrator of Legal Defense Panel Plan;

I'T IS ORDERED that the followin
the defendant in all matters pertaining to this action in this Court:

Name .. W ILLIAM H.SPERLING,.ESQ

---------------------------
------------------------------------

------------------------------------------------

The said attorney is authorized, pursuant to the provisions of Article 18-B of the County
compensation and reimburse-

Law of the State of New York, to present to the court a claim for
ment for expenses of representation reasonably incurred.

-----------------------

...........

g member of the Bar is hereby appointed to Tepresent
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NOTICE OF ENTRY

e —————.
Sir:~ Please take notice that the within is a {certified)
true copy of a

duly entered in the office of the clerk of the within
named court on 19

Dated,
; - Yours, etc.,
WILLIAM H. SPERLING
;nnmy Jor
Office aud Poss Office Address

125-10 Queens Boulevard
KEW GARDENS, N. Y. 11415

Attorney(s) for

NOTICE OF BETTLEMENT =———e——wee—
Sir:—Please ke notice that an order

du‘hichmewithinhluucopywinbepiuenmd
for settlement to the Hon.

one of the judges of the within named Coun, at

L

- the day of 19

— M
. Yours, etc,,
WILLIAM H. SPERLING
Au‘rlly tor
Office end Post Office Address
l 125-10 Queens Boalevard
KEW GARDENS, N. Y. 11418

To

Attorney(s) for

lodex No, +227=75 Year 19
SUPREME OUURT 3TAT. WP - mk Yom:

URL ILDAL PRt o BT NS GIVTUTY

POUPLE CF THL GUAND 4T nan VR
-qalnet- T

Skl LL&AD

velfendunt

Lt

—_—_——————— e

H. SPERLING

At for 1) Bl S B L o I8

Offwce and Post Office Address, Telephone

125-10 Queens Boulevard
KEW GARDENS, N. Y. 11415

(212) 283-7687
t'IoT.’\Ig T ATy RERNE  JuunT
Antorney(s) for
Setvice of a copy of the within
is hereby admirted,
Dated,
Attorney(s) for

——— —————
[ 1900-CXCELBION-LESAL STATIONTNY €0.. In¢. a2 wWHITE o7, N, .
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PRES pmY H
HON s

S mmt e ey o

. -againat-
SAMUEL JIOWAPD

e m e e e e L

;Ordor ansigning a Private

i ON THE 891h DAY up

iftheroon,it is
i

”1cec at
ginppointod

THI T3OPLY w2 THD STAT 0P N4 Youk

, An anplination having boen wmade ny the

It he County Law to the Defenuaut's eane
come on to be hnard before ma,
NOW,atter hearing an oral’

MARGH,1979,and the Assistent
;inot in opposition thereto
A

Jabived that VICTOn JULTANU JRrivate Invnatigator.uith of f=
125-10 Gueens boulovard,).ev Uardens,liew rork ig hereby

s8uthorised anq direoted to investigate the chargos !
ﬁlgainst the Defendant herein,and it 1s trurt.er

--

At a Criminal Term,lart v
Jupreme Court nf tho State of
lHev York held in and for the
County of (ueens at the court-l
at 125-01 (ueens Boule-
vard,Kev Gardana,uew:York on

the . day of Hétah,1979

" Ind,) 1227-78
DL

-t il
S ¢

mfondant for an

Lavestigutor,purauant tn Artisle 188 of

e the gane having duly

application o1 WiLLLy: H.SPENLING
bistrict Attorney

»And due deliberation having been had

\J
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URDIERZD, that compensation to vicewug JULIALO,Private

“ Investigator shall be paid as provided in Artdcle 18B of the

ﬂ County Law,nnd it is further

| ORDHUED, that the oripinal and copies of this urder be

.delivered to the Clerk of this bourtand hels directed to furnish

, to VIICTOR JULIANU a copy thereol aud to niake sucl: arraengemsnts

48 are applicable and uecesaary;

J | B ER

i T.8.0 RN
i

I

f

Q. ' y

i!

i L

f ']
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Short Form Order 1l¢

P, k)

PRESENT:

HON. VINCENT F. NARO

SUPREME COURT ~ STATE OF NEW YORK

CRIMINAL TERM
125-01 Queens Boulevard Kew Gardens, N. Y.

UEEN

Jugtice.

THE PEOPLE OF THE STATE OF NEW YORK

~againgt-

SAMUEL HOWARD,

Defend‘nt .

'*® S0 69 &0 YO WY ¢® e 00

The following papers numbered
1l to 2 submitted in this motion

Ind. No. 1227/78

Motion _Hearing to suppress
statements

Y
Submitted _ April 23,
Argued
Hearing

197 9
197
197 ¢

Apxil 23

Wiliiam H. Sper119§l>Esq.

Notice of Motion and Affidavics Annexed

For the Motion
James Delaney, A.D.A.

Opposed
Papers Numbered
i) 1l -2

Anaveting and Reply Affidavits

Exhibits

Minutes

‘Qther

after a hearing was held and testimony taken,
statements is granted.

s
-

4}
\\,

GRANTED:

Date; April 23, 1979

Upon the foregoing papers, for the reasons stated on the record, and

‘the application to suppress

T T i') v k’

John J, Durante
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SUPREME COURT
CRIMINAL TERM:

QUEENS COUNTY

TIIE PEOPLE OF THE STATE
-
OF NEW YORK

againsi

SAMUEL HOWARD,

JONN J. SANTUCCI
District Attorney of Queens County
125-01 Querns BouLevawp
Kew Garnens, N. Y. 11415

-i-m

- GO-14
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‘" @ PoLicE DEPARTME@ & 327253
s ey s B 10, vio

(X {3 [ ) anrest evioence [CjinvesTiGaTORY evmmcg1
(Check Onty One 8ur) | ] DECEDENT'S PROPERTY [T JFOUND PROPERTY [ 1OTHER
‘Sew ingtructions on isst copy) : DATE PREPARED: N 19 ) I .PCV.
A.;;._;‘......-.-—...__.--.“' o ’ ) RAans Shisiad No, Tan fag. Na, Commom.:
"John Nenicholas | Det. | 555 | 843702 107 sqd.
tisoner's | ';lNIN\O Firet 'Ao- No. of Prisonars |Adirass
. ::o-a‘rd <amuel ‘29} 1l 151~38 fozh lvd, Jamaico _
Yorg of Arrent Arrest No. [Cherge ’ o . ' Compleint No
6/2i/78 | )¥ {0 FL 160,15 Roktary, : | 6409
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~crothy deisband, ’ 20333 45 v, Raystide, - . ‘Pgli
lamplalnent's Neme =~ = Addrass pi. No.
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o o e s
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L e
P SN m_s{“ harge’ " _
b1 psaa7 1973 603 205, = ! ‘
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S_.p 1 §018 495619121 L
U3" Soclel) Jecurity Card.
6 P ‘lp hg 6266
Blue Cross Blue Shield,
Tl p133686206
! ' W8S Drdvers Lie, '
8 11 pE18075 52184 785000 56
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RN S MO310% 10087 965626 58
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$
rurerty Cierk ‘s Signature
£
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.} BENCH WARRANT

o the Hame oRlu Pcople of the State of Nt.:

An

the detfenrtanl in the criming! actinn herein, chargiag him w'ih

V g

the detendant not having heen anaigned upon the ac: s
Court wquumx his sppeaance belore 1t lut the Puspo

Court tequitng hig apearance e

e defaadant having Been ¢ o.avicted of

Mo e I'mclue commynded forthy
Hownn when am"em\l vog%’\

JJ\V AT

D Med;

;'LBX

Cl(lﬂpgv Y -ak

YU’ 'u{)r

Sppleptiale accusainry instryment having been tiled with this Com 3

‘e delendant having been Adigned upon the sgens
foru it 1n tus pentting criminat at‘ tony T

- ————e .

and thas Cour! requiting M3 cpearance belar Il.‘l..‘

rdl'!‘w detendan
rrest 8 “‘

oy

[j»m '

Yo any Police Olticer of the City of New Yur
Hoxw AL

[T llM‘l

Pl 7

- .- . -.-.,—._—.

Aary instrument hy vieh

¢ o

- the

law, you shall

P

f
J’E “fl

No, Avariabie

oterd in

’7\ | BAY /i:ouomou

I(,a

u“

fl"

u PXY

1 '

gt (

slory Ingirument by which thee, ¢ ti-nat nrmm ALY him A8 cammeng e d sl T,
58 of andignment upon e decunatiry s liument epecifird ahove,

Wiy besr gente nro lp

{" ;{wrcssy{ -lel.n :
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e

Ugewar 1y, °
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tha
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e ——

— bt

k VIOLATED: - e e e
%ntq]*éf‘r’vne ALL INFORMATION CAPTIONS e ]
SEATRET RGIC TS, T NIERED § WO ENTEREL VOGAL O \.A'Hj T r.ﬂ. NOTTHAT v
L Jw"ﬂ ng. i KU Tt \s" s LJ -
LT NLANYS LAST NAME, FIRST, M., | B B LRACILIQLATE UF BIRIM |4, u(,v v we ! ! LYl e v fy ¥
+ [ YN BT Tin
1. " ) ¢/ - Mo oAt e | o ) F
- ! e J . N ' .
:’ . ’ ' . l/ ‘__ 1 ;I (,'C P ; v /J (.‘l 'l\ :J."": W II ’ /|. i 'L- ]
FRETTTRTD wum L™ 1. sociL SECURITY o, TNV i"usz: mwur'u ETRR Shany
=L A T L L N T R L |11 | i ! Ll I
N Py A 13 OFPTNCE LODE |14, PATE OF WANRANT [Ah, NYCPL WAL IIAHT mvmnn '.wmu no. W SOLET T by NLIUER
DL MO, | Day va, § ...
h OCA
J a7e . —
S A oaEg Jie RSN TR YTE Tt moyried trarivs TP OISk iy Pt By oy - :
& :_J fAd ./ ! -
AN SIDY ST DMy T T N, A\p'. o1, uonn 10'" Rt AR TN AT G P Viact 'n anr ivtfie v
wo LT IN N i . A
ol dl Te b ed | IH Gas s p (1] Jl Il
R L T T - P et CHARGES :r‘t‘e» 'i‘%' TIAFNC. 7. CHIME CLasy | 39 rane & RDDGE 4y, e AT OF WiN
: .
. 2 S /f ! (J-, ) v |Zre. .T-: LRI Y u o “ 8.
. smom et ol el TS e vttt e o 0t § e e - - g - - e . -
' NORTRANY T NeM: 0.1 vE’-. u : TIPS i ) T Y
Lo audi s l J.{ . . J l‘
S AR - TR S v R v rre-raiy i} ' L

FOR OFFICE USE ONLY

S ® e s st 5w ‘e s

~-<¢’..t“ .A-:.'-T\'*:.T- ' D ' W RO S B 4 .wr e i wemre -0 m—
\ 3 .“ . o 111 ARRAL
! A Blee L .ll:l.n NG | n. AH Lxu.u 3 ]"W!u[ 9 . '
- ! A‘nr. . ‘w (:"‘. i B N P
Ak NNy v I I I 7P feaitor akiigsi | o
. MOy Dév ¥R, |
Loe e meg o . ..".- o om- . o, vme e Ben et e e = arves ...J.. I....l...' , -'.- L
rwd e g SANE M, ct--uuum : : " ‘lr:.ur e s e
LURT Y (XS J YR, ¥, N
T SO S . NS IR PR
LCwLe hand v . [4 *
v ,:;‘\.LS‘QAT:.". Cilo LogAflou . oM . 10 Tholiue s
P N Y Y i o - vy e oy cmimves =
Oo. CHECKDATE | WD A ' ’ T AT
MO, DAY YA, (“‘J A . $.: [ . \
| Imeipprd » - M 2 LT s
TAHA. I DaTE VAN NO .. JARE. BFF. €638 T "Ta o"“'ui"ii.‘?"l.no. '
MU, {BAY [Ym, AT . N ,,w A vt A7t . ® uo.lmv VN-J .
1.1.4 I : | R —_— l---_.J
NS THUCTIONS:
ARSI e XL P pirte alt . I which are nol shaded, 3 lnn’onnwc.-u--lhmn ELRIIIES TN | RRRC TP LRI
ST gl seter IRe Aad € rdilion Violtien” and enisr he. NYBID Numbder o ERNLARY 1 7V 0L, © 20 PPV o0t gt Thee 0t e Bt 0. ’ ]
ey Wy feam g Ay (v MQ -

TRE name aru) ogres’, o 100 ¢ 0, U2 gl 14 8 5 B pognry,:

ORIGINAL /BUPLICATE TO WARRANT DIVISION o 'ﬂ!"’l ITATH

L]

. coumvy

e Targ

- e wm g

AA002058



0 :
Dmmpa——— N

--r-—--- - s s - wesmr W B B == - - -

KET:mr f - i
oas/7s  [rininas Tem T T Gueens County
; |

;The People of the State of Wew York

i

{

} ~against-~ Lo Ind. No. 1227-78
i

. SAMUEL HOWARD, '
:

; Defendant : .

R T T Tr I % EXEXEXCK XK KKK XXXK
l SUPPLEMENTARY

|

r
! BILL OF PARTICULARS
State cr New Yo.!) .
! ss.:

”Countj of Queens )

; 1, KATHERINE E. TIMON, an Assiztant District At:orneyv
i!csf Queens County, do her;hv affirm the statements herein to ke

ltrae under the’ aenaltxes of perjury,. except, such 28 are nade upcn
1

1nformatlon and belief, which latter I ielisve to be true.

l

i

; BILL OF PARTICULARS:
J

No identification procedyre utilised.
.5 2. Arrest warrant ptilized. See attached warrant.

3. See attached vouchers, upon information and belief
ffno search warrant utilised.

j Dated: Kew Gardens, N.Y¥.
L June 29, 1979

Respectfully submitted,

' JOHN J. SANTUCCI

;. CCt Digtr eens County
Iy WILLIAM SPERLING, ESQ.

. 125-10 Queens Blva, By1
! Kew Gardens, N.Y. 11415

Assistant D strlct Attorney

i
"
H
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SUPREME COURT, QUEENS COUNTY
CRIMINAL TERM-

DAILY. REPORT TO CENTRAL JURY ROOM

----------------------------

---------------------------------------------------------------------

JURORS SERVING

/ Nod26 2! Josols Nlideer; 7. Nodbli flevess /. Gipsso
2w QiFy Aklhor &nvdien . 7. e Pfip Mploves
2« Qi Chacles 4 pevente 4 AWK Ol £ Sresee
o .W{y .__ﬂ'dezf CnSa/ 1w vevo s0 Oy //4 Covoe O Cretie
w424/ Flat Tivwe# wo

b Gb>g Mwrls Miliilaue U

(P #3réy Jeery Ghew “

Return this Sheet Promptly
To Central Jury‘Room
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,l

. ceeaisut JMIVEs Bicaa s L UL 10 Uygy
COUNSEL YR ARTICLE 18-8 OF T YUNTY LAW
F THE CITY OF NEW YORK
THE C TROLLER O EEC " 107
To _WILLIAM 1i.SPRALING ]

(Name of Payee)
125-10 Quecens JSoulevard,low Gardens, !

TR e

{Address)

ow_York llhl‘j "2 /_‘/
(4 3 ’/-

Pursuant to the authorization contained in- 1 pttached copy of the ORDER APPOINTING COUNSEL
in the case of People of_the St: _treBof New Yorl(Mg___ Lounty against _SANUTL HOWARD

Indictment/Docket Nol227~ « a felony B misdemeanor €. claim is
and expenses of representation, as follows:

hereby made for compensation

I. TIME SPENT IN OPEN COURT Part Date  Judge or Hours
' . Justice
(3) Anaignment V. 3-27-79 AR 2
(b), Plea Mot Guilty 3-30-79 HARQ |} . R
{c) Sentence —— ————
(d) Continuances (list time for each date separately: v 5;-20{-79 ARG e
RS \'4 1=23-79 HARO o
Use rider if necessary) v b- .79 fAR ﬁ;
v 5=18-79 Nano— r—
] ) \'4 5-31-79 HARO 1l
(e) Hearings con%%%ﬁggemfy nature) v 4-23-79 ARG~ T
(D) Trial (list time for each date separately; “JI ;-2(-)7'?9 ;:Miig f;* -
: - » - - Al '.2
use rider if necessary) v 7-11-79 WARG— 11—
(8) Other (Specify) v 7=-12-79 10.... | P
: v 7-13-79 MARO l*!':
ll. TIME SPENT IN PREPARATION (QUT OF COURT) Dafe fours
(a) Interviews with client (specily placey 3/27;), /20 5/20; 6/26/19. .. e
(b) Legal research ’ ’ ’ 4/9;1/10/79 Qs
{c) lnvestiga tive work: e —
Interviews with witnesses ——— —_—
Consultation with prosecuting officials ——— —_—
Consultation with probation officers . —— ————
Other (specify) Priv.Inv, W/20;5/2;5/7 T/2/79_______ 3
(d) Preparation of Motion papers 3/30-79 o
(¢) Other (specify) ——— —_
IIl. EXPENSES OF REPRESENTATION {ITEMIZE) AMOUNT
Do Not Include Office Overhead Expenses
_— S

IV. DISPOSITION OF CHARGES (CHECK APPROPRIATE SPACE):
After Trial: Acquittal __: Conviction as

(Felony___. Misdemeanor__: Violation )

After Plea: Conviction as charged___-
Misdemeanor___: Violation )Yy.o:
Other Complaint withdrawn__; endant nbsmmlcdi:

Defendant certified incompélent __; Relieved by coutt
request__. Defendant's request __: private counsel
tice)

chargedX_: Conviction. less than charged
’

Convictjon, . less than a5 charged (Felony___:

Abated by death__-
sua sponte__: at your
retaincd___; Dismissed
.ACD
Date

received.
Yes

e r——————

No X If yes, Amount S#

(failure to prosecute Dismisselt tinterest of i
Name of Judge of Justice UCUNT 12 HARQ L v
V. Has compensation and/or reim7 rsement in this case kﬁofbm been applied for or
'/

CLAIM 6
Item 1 No.ofhm. __ M6
Ttem It No of hre I 1 -
Item I - =

S ——
ALLOWANCE

FOR COURT USE &NLY
DO NOT WRITE IN THIS SPArE
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VOUCHER FOR SERVICES RENDERED OTHER THAN COUNSEL
UNDER ARTICLE 18-B, SECTION 722« OF THE COUNYY LAW

TO THE COMPTROLLER OF THE CITY OF NEW YORK
Name..... INVESTIGATOR: VICTOR JULIANO
12510 GUEENS BLVD .

Pursuant to the authorization contained in the attached copy of the ORDER of the SUPREME...
COURT OF THE . STATE OF NEW YORK, COUNTY OF __QUEENS in the case

of THE PEOPLE OF THE STATE OF NEW YORK against._SAMUEL _HOWARD

defendany, ICImENt N, 499778, >

the following services werc rendered for which claim is made in the amount of $ 180, 0o

I. TIME SPENT IN OPEN COURT Date No. of Houns
Hearing Explain nature of services Ons. Sup. Ct. Pt. 5 (Naro,3.) 4/23/79 1l

TOTAL e .-...]: creern-e

— L T TR,

I1. TIME SPENT OUT Of COURT .
(@) lnmerviews (sgccify)Joseph Falcone-legal Aid Soc. 4/18/79
o

2

Defendant-Qns. House Det. for Men 4/26/79 2
Defendant- : 6/26/79 l

(b) Consultations- with defense counsel 4/20/79 1
Jamaica Hos ital~89th Ave. and Van Wyck Expwy.
Booth BIRtX Memori a1 Hosp.-56th Ave. and Main St.
106th Pct,Liberty Avenue and 101st Street, Ozone Park 4/27/79 3
Nith Defense Counse] . 5/ 2/79 172
Vith Defense Counsel 5/ 7/79

Vith Defelzae ogl'n‘n’i\%i]ionl vicinity ‘of 34th Ave. and Il1th Stregé ;¢;979 1 3
Corona, Queens . 7/20/79 2 _1/2

\

~- TOTAL 16 1/2

IIL. If compensation and/or reimbursefnent in this case has heretofore been applied for or re.

------------------------------------

AMOUNT CLAIM DO NOT WRITE IN THIS SPACE

FOR COURT USE ONLY
AMOUNT ALLOWED

Item 1 X ...
16 1/2
Item 11

KEW GARDENS,NY, AL
\
{
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CLARK COUNTY COURTHOUSE DISTRICT ATTORNEY

LAS VEGAS, NEVADA 88109
(702) 386-4711

April 25, 1983

Supreme Court of Queens County

12501 Queens Boulevard

Kew Gardens *

New York, N. Y. 11514

Attention: Morty Greenstein, Roop 710

Reference: Defendant SAMUEL HOWARD, Our Case C53867

Dear Mr. Greenstein:

This is to confirm our telephone conversation of 25 April
1983 regarding court records on file of one SAMUEL HOWARD.

For your information he has been found guilty of First
Degree Murder in this jurisdiction and the information
from your files will be used in the penalty phase of o
case.

Thank You for your cooperation.
Sincerely,

ROBERT J. MILLER
District Attorney

Cla W, Fu
By OLAN W. RAKES

Special Investigator
Major Violators Unit

OWR/1b

e “-d-cw’l?;]um:&.( qéc,{h ('luj

ROBERT J. MILLER

ur
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AT A CRUREAL TEMX OF 183 SUPANG
COURT, Meid &b and for Quaens
County at the Ceust .'Il.o"l! .
ﬂtdoal. Queens m"o R.¥ ot

the _2n4  day of _aucust 1989

PRESANT

Bonorable VINCENT F. NARO
' Justice

Indictment No. 1227-78

THE PROPLE GF THR STATE OF Naw yonx kf Ind. Filed ____6/29/73
| =againgte Indioted for —Rahb 1

SAMUEL HOWARD —Agg Hagass

Datendant. :L —~Lound Guilty As Charged
The defendant SAMUEL _HOWARD having heretofore

bsen admitted to bail, and cash of 1009 having been
deposited herein on _ 2/28/78 oonditioned for the
appearance of the defendant herein for trial of this indictaent;
and this indiotment having regularly come on for SENT

before this Coust en /19473 ’
and the surety Uponh said cash baij having been duly notified

to produce the defendant herein) and the detendant not

appeaczing: end Ap gg!_ surety not
bringing - g.*g_ forth to answer to this charge pursuant to the
condition of their cash bail on paid 2/2%/78 ’

. %OW, on motion of the District Attorney, it 4s

ORDERAND that the said cash bail be and the same is hereby
forfeited) . '

forfeiture be £41ed in the Oftfice of tho\ ?g_(,uur r-of the City

of New York. ( : \ /
. , LoON 3

v ' i

qmmao _Rl7/nn JIEbtnn a8 L8 & . . . —
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S

5

NYC . Dept. of Records & Information Services Request‘Out Card

Requestor:
Deliver To: SUPREME COURT, NY STAYE - QNS
Comment: *10077»
]
Offsite Box No: 08038360 Barcode: . 100388898
Agency 934 SUPREME COURT, NY STATE - QNS
Div/Unit 01-001 11th JUDICIAL DIST.¢/ QUEENS COUNTY
Rec Series Code: 03382 Rec. Serieg Description: CRIMINAL CASE F ILES
Accession No:
Description: 1213 - 1235
Jox Year: From: 1111978 7o 1213111979
Surrent Location: RECORDS STORAGE FACILITY Shelf Location:
‘equestor BM '
gency 934 SUPREME COURT, NY STATE - QNS
v/Unit 01-001 11th JUDICIAL DIST ¢/ QUEENS COUNTY *1027953 75w
escription; 1227.78 ,
HOWARD, SAMUEL
‘ment Localion: RECORDS STORAGE FACILITY

__FILLED
—RECORD NOT IN CONTAINER

l —NAME DIFFERS
—CIRCULATED PREVIOUS, v

| _NEEDMORE INFORMATION

! —RECORD SERIES NOT IN MR

I

| ]

—RECORDS DESTROYED

- . T e

/r‘—___‘h.aﬁ__.__.-——.__——-.
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Filed ' day of 19
Deads,

SUPREME COURT: CRIMINAL TERM
Queens County

THE PEOI'LE

QB13715 SAMUEL HOWARD

Defendant

JUOHN J. SANTUCCI, -
District Attorney

INDICTMERT FOR

ROBBERY 1°
AGGRAVATED HARASSMENT

A TRUE BILL
4 - Foreman
Counsel,
Tried the day of 19
Verdict,
Sentence,

1aving appeared for arraignment without coun-
sel, defendint was asked whether he desired the |
aid of counsel and responded that he did
Counsel for defendant waives read
Defendant pleads not guilty.
Defendant

Assignment calendar

Adjournments
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' 800113 - 1856 - 411677 {71) L _T%Y]

At a Criminal Term of the Supreme

COU”. Aeld in and for Queens Connty at she Cours Mouse,

Kew Gardens, Querns Connty, N. Y., on the lath dey
o .. o, July 79

PRESENT:
. Honorable . Vincent F. Naro et stesse s vt semee st s eamar e ensnres sa o
Justice of the Supreme Cours.

Indiccaent No, 1227’78

THE PEOPLE OF THE STATE OF NEW YORK
os.

Samuel Howard

- ad

On 7/10/79 Bench Warrant issued for defendant during jury selection,

On 7/13/79 defendant was found guilty in absentia by jury verdict of
Robbery 1st degree & Aggravated Harassment.

Cmc TTHTITICATION

A TRUE EXTRACT FROM THE MINUTES. 4/26/83
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EXHIBIT 150

EXHIBIT 150




Lag SV

ROINO
i'a .

COUNTY OF SA
JUDGMENT

- . W (WS
(Cozmitment to Stata Hospital as provided by Section 1368 ».c.)
3 THE PEOPLE OF THE STATE OF CALIFORNIA Case Ho,SCRO35881 F-12255 Deptfl
-ve - .. HON,JUDGE WILLIAM PITT HYDE

HOMARD, SAMUEL  (001) Daputy DA r; ﬂ::owollomey

Deputy PD R. Webb
unsg or en a.n

WHEREAS, on _May 13, 3980 on ___ IyrosMATION
was f£iled in said Court by the Dl.'trl.ct Attorney charging the Detendant
{ wAth _PC 211/ROBBERY, a felony; CVC 10051/UNLAWFUL DRIVING OR TAKING OF A
MOTOR VERICLE

_ The defendunt being mw by Dsputy Public Defender Wet
" ‘cdnim Frocaedings wore suspsnded and a Madicsl Commission consisting of
two psychiatrists were agpointed pursusnt to 1368 P.C.

. - Drs. O+ L. GERICKE/ DR. WILLAAM SOLTZ/DEPT. MENTAL HEALTH weie
appointed as axperts and aliesnists to sxanine said defondant and .
dnvestigate his present mental compstency to stand trial and to testify in
‘Court,

. THEREAFTZR, on ____ June 11, 1980 ___, the __COURT
having found the defendant to be presently mentally incompetsat to stand
trial the matter is nfarm'toth.m:ictor of Mental Heslth for a
recoonendation. ' . .

THEREAFTZR, on June 11, 1980 _» after considerat
of the report of the Mental Heslth DPirector, criminal proceedings are to
remain suspended and the Court ORDERED, ADJUDGED AXD DECREED that the
defondant be comzittsd to, and the Sheriff of this County i1s ORDERED to .

"deliver sald defondant _ SAMUEL HOWARD , to __ PATTON
Btl.tc Hospital for care and treatment until the defendant becoaes presentl
mtam cupctont to stand trial. This perlod not to exceed X J sfiys

\nun “the defendant becomss pronutl: mentally competent to
stand trial the Superintsndent shall so euruﬁ and the Sheriff shall
return the defendant to this Court for further proceedings.

R n that - report be submitted for hearing

e M AT

- DATED: July 9, 1980,

AA002069
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@ @
VIATE OF CaLITOMIA~NEAL T AND WEVASE AGENCT Q TMENT OF DEVELOPMENTAL SERVICES
SCR W23l
Cowrt Qraer: Date 7-9-80 No. ¥ 12295 County, y | 4 NO H 1
, imira| Offense (Penai Code and sex oifander admissions only)_ 211 PC Rnhhgw.._mﬂﬂ. vc_opummmng_
PREVIOUS HOSPITALIZATIONS
N R AR R
Facility and Address ‘d::“ m‘gl.l:" Rerarks
Cantinued o» bact [
DIAGNCSIS
Peychiatric ' Somatic
8-18-80
Axis I: 294.80, Organic brain syndrome, atypidal,
due to drugs.
Axis II: 799.92, Diagnosis deferred.
Axis ITI: None.
Axis IV: Psychosocial stressorss 1 - None.
Axis Vi Highest level of adaptive functioning
past years O - Ummuﬂ:hﬁ.
( ! Operstions, post Operstive complications, allergies and sensitivities,
] infections, etz
+

1
-

B : - Continned oa tech ]
e A —
1 HT: Medi-Cal No,

Continued on back D wr No.
Date Oischarged or released: 12-12 80 Clhnm- 5SN: 422 Altion 0o,
Autopey:  Mospitar [ Coroner [ sdorens: 438 E, Redlends Blvd
Transterred or referred ©o: __Atascadero State Hospitel | ____ Redlands, CA 92373
Cosrespondent, retstive, conservator
tarw: Marie Howard
R Addregs: 153"24 Foch nlvdg
ition an diacherge: . Jamica, N.Y. 11434
Tel . (212) 723-3718 pomiionehip_ PAYEN
e e S -
i FACE SHEET NAME: JOWARD, SAXUEL
' Contidential Client/Petient intormation FILE NO.: ;:i';.l.:;;w;gpo :c ig;‘o BLK E':g'"
fee Califernis PROT
e G FACILITY:  AKA WILLIA4S, GEORGE UNL:0oee
LS 1710 (7/78) '
e
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[

. —— SRSt ene. el
"COUMTY OF SAN BLRNARDING gn g ' ' DEPARTMENT OF
= " HEALIH CAKE SERVICES AGE MENTAL HEALTH
' SUMMARY NAME: Samuel HOWARD
D EVALUATION/ ADMISSION D ADDENDUM Chart Number:  61-33-72
O PSYCHOLOGICAL TESTING Oate of Birth:  8/28/48
O3 review (Period) CONFIDENTIAL PATIENT INFORMATION
SEE CALIFORNIA WELFARE AND
O reease INSTITUTIONS CODE SECTION 3328
D OTHER (Specify) Date: Admitted: 4/3/80 :

PAGE NUMBER !

ADMISSION HISTORY:
IDENTIFYING DATA:

Samuel Howard is a 30 year old Black single male, vho claims to be a resident of
Janaca, Nev York. He was born in Nev York. Occupation: HNone. He has been fn the Saa

Bernardino County for the past twvo days, and the State of California for the past one
month. He 13 veferred here by the San Bernardino Couaty Jail.

PRESENTING COMPLAINT:

The patient attempted to hang hinself by a chain.
" CURRENT PROBLEN:

The patient was brought over here from the San Bernardino County Jail after Ke
attemnpted to hang himself with a chain attached to a secured bunk. After getting him
down he began yelling his Marine Corp number. He vas incoherent and physically aggressive.
The patient was arrested for robbing and assaulting an individual. He has an
extensive criminal legal history in the State of New York from wherae he came.

-

.SQCIAL RISTORY:

The patient has no stable 1iving arrangements. He has béen moving around since
he left Nev York. He claims to be a service connected disabled veteran receiving .
$321. a month. He claims that he is 45X disabled. He clains that he has a high
s<hool education plus some college. He has not worked. He has never been married.

Be was in the U.S. Marine Corp from 1968 to 1969. He spent time in Vietnam where he
was wounded by a mine in 1969.

FSYCHIATRIC HISTORY:

The patient has been to numerous psychiatric hospitals in New York, such as
Seureh Memorial in Flushing, Jamaca Hospltal in Jamaca, Elshurst Hospital, VA hospitals
®Cz..  He has not taken his treatment consistent at one place. He claims that he frequently
Bets headaches, and has a difficult time sleeping. Father is also a mental patient, and
has been in a mental hospital for a long tige,

PETIEICAL HEALTH:

.

The patient claims to heve serious physical problems related to the accident whicf t
he: had e Vietnam. Following that accident he has not been able to sleep. He is conszantly |

Ha_ivr-wduy 077 E,‘ 3 7
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. Sgi;o'ivc?\;: ??ch"&“i"c'?ﬁcv : . 5 3‘:':3?{‘ :ENA'UOD:
| SUMMARY MR NAME: Samuel MOWARD

EJ EVALUATION; ADMISSION (3 aooenoum Chort Number:  61-33-72

a PSYCHOLOGICAL TESTING Dote of Sith:  8/28/48 '

D REVIEW (Period)

CONFIDENTIAL PATIENT INFORMATION
SEE CALIFORNIA WELFARE AND

O rerease INSTITUTIONS CODE SECTION 5328
D OTHER (Spacity) Dote: Admftted: 4/3/80

2
PAGE NUMBER

using street drugs and med{cation. He drinks every day. Overall his personality has

changed remarkably.
MENTAL STATUS:

This is a 30 year old Black male of medium height and built dregsed in hospital
attire. His appearance is fairly neat and clean. Eye coatact {s good. Speech is clear
coherent and relevant. He ig suspicious and guarded. He has paranoid ideations. He

denies having auditory and visual hallucinations. His judgment is grossly iwpaired.
He claims that he has

sight is almost ni},

' DIAGNOSIS:
Deferred.
RECOMMENDATIONS :

Cont inuve evalua_tiou. Gather additional history.

D&T: 4/3/80-4/4/80
RL:sb:MWPC

1= 12939—442 ¢V, 3777

) lﬂ.--t -cl'fl“ o—( /'?-"oh\ﬁa?

He claizs to have memory lapses and blackouts.

menmory lapses. He is fairly alert and oriented tises three. In-
I.Q. i{s eatimated to be in the dull normal raange.

’t'M"‘l‘&- d"‘ﬁ‘_ R

s(’:

Raj Lall, M.S.W,.
Mental Health Clinician III

VA

. . . P '.-.' ‘r

Staff Ps;ch latrisi

¥ag -
o
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~COUMTIY CF SAN BERNARN!!!

HEALTM CARE SERVICES AGEN e

‘. —— PUNPPT SN i

\ ) DEPARTMENT OF
f~§ . MENTAL HEALTH

SUMMARY

XD EVALUATION/ADMISSION

D PSYCHOLOGICAL TESTING

NAME: Samual HOWARD
L acoenoum [ | e momber: 61-33-72

Date of Birth: 8-24-48 !

[ review {Period)

CONFIDENTIAL PATIENT INFORMATION

SEE CALIFORNIA WELFARE AND
D RELEASE INSTITUTIONS CODE SECTION 5328
3 omier (specity) Dote: 4/9/80

1
PAGE NUMBER

ADMISSION HISTORY

IDENTIPYING DATA:

Sanuel Hovard s a 3}-
of Jamaica, New York. Has
#e was born in New York, 0

year-old, Black single male who claims to be a resfident
address 1s 13312 Sutphin Boulevard, Jamaica, New York 11436.
ccupation; none. He has been in San Bernardinoe County for

less than a month. Important person to coatact would be his sister, Diane Woodridge,

vho lives at 3910 Polly Street, Dallas, Texas. Also, ‘8 friend named Mrs. Pinkey who
can be reached at (212) 3227964, :

PRESENTING COMPLAINT:
Patient referred to th

" CURRENT PROBLEM:

-1ajury. On April 6, 1980 h

While talking te-patie

e Mental Health Unit by the court for evaluation.

nt about his problems he tends to be very tangential and

circumstantial. He talks about going to heaven to be with his mother and sister. He

also states that he has bee
he can be very explosive,

o in communication with God. He has paranoid ideation and
In gome ways his behavior appears to be manipulative. Since

his admission here he has not shown syaptoms of depression or suicidal ideation. Re

has not talked about suicide on the unit. Hisg Judgment is certalnly very poor. Impulse
control is very poor. Although he complains about memory lapses, for the most part he is
able to relate relevant {nformatfon. He does have an extensive hlstory of drug and

alcohol abuge.
SOCIAL HISTORY:

The patient has had no
came out here with a friend

*® e mmas e

1613920042 &3v. ' 1?

stable living arrangement since he left New York. He
+ J.spoke with Mrs._Pinkey, a _friend of patient who re-

lated that patient has extensive criminal/legal history. There is an outstanding
I —————— e m—e v am .

o1
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. COUNTY OF SaN etRrusDING [ . P DEPARTMENT OF

HEAUTH CARE SERVICES AGENG oy i MENTAL HEALTH

n NAME: Samuel HOWARD
KD ' 61-33-72
EVALUATION/ ADMISSION D ADOENDUM Ohart Number: 8264 .
O PSYCHOLOGICAL TESTING Date of Birth: 4
03 seview (perioa) CONFIDENTIAL PATIENT INFORMATION
SEE CAUFORNIA WELFARE AND
D RELEASE INSTITUTIONS CODE SECTION 3328
4/9/80
[ oner (specity) Dote:
2
PAGE NUMBER

varrant for his atrest on & felo
Ratient left the area to aveid p
@ disabled veteran's pension, $3

ny charge in New York. The friend feels that the
rogecution. He i3 a Vietnam veteran and receives
11 a"wéith. He claim to be 451 disabled. The patfent

has not had a Job for quite sometine. He claims that he wvas attending school after

his return from Vietnam. He got

into numerous trouble because of his explosive

behavior. He has never been married. He wag in the U. S. Marine Corps from 1968 to

1969. He received an honorable
a8 mine {n Vietnam in 1969,

PSYCHIATRIC HISTORY:

wedical discharge. He claimed that he vas wounded by

The patient admits to having been to numerous psychiatric and wedical hogpitals
in the New York area. He also clains that complete examinations have been done and

- that he has recetved treatment.

However, he did not follow-through on their

Tecoamendations. He has been extensively involved in alcohol and drug abuse. As

mentioned above the patient's bel

- Part. There might be an organic

serious injuries to his head. H
PHYSICAL REALTH:

The patient appears to be i

. been on medication folloving his

to abusing street drugs such as
of alcohol abuse. At this time

MENTAL STATUS:

havior has been antisocial and criminal for the most
factor involved here since he clains having sustained
e claims that his father is also a mental patient,

B good physical health. He clains that he has
discharge from the Marine Corps. He also admits
smphetanines, marijusna, PCP. There is also a history
the patient does not appear to be depressed and he has

-not talked about commi tting suicide.

This {5 a 31-year-old, Black, single male of medium height and build. He was

dressed in hospital clothes., Hi
18 good. Speech g clear, coher
has paranoid ideation. He can e

8 appearance is fairly neat and clean. Eye coatact
ent for the most part. However, he is suspicious and
asily become very angry and shows very poor impulse

control. There isg no clear indication of hallucinations auditory or visual, MHig
affect {s appropriate for the most part dme to the situation. The patient tends to
answer questions selecuvely.w he talks about memory lapses. For the most .

part he is able to give informat
Concentratlion is fair. I. Q. 1is

ion that he wishes to. His Judgment {s poor.
estimated to be in the dull normal raage. He is

alert and oriented x three. Fund of information s adequate. His memory is fair

both for recent and remote event

14— 12909442 NEV. 77

8. Tasight is almost nil. When confronted about his

#0012
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COUNTY OF SAMN BERNARUN I .. ’ DEPARTMENT OF
* HEALTH CARE SERVICES AG(NC“ ’ MENTAL MEALTH

( SUMMARY NAME: Samuel HOWARD
€] EVALUATION/ ADMISSION (3 Aooenoum Chart Number:  61=33-72
D PSYCHOLOGICAL TESTING Dote of Birth: 8-24-48 '

[ review (Periad)

CONFIDENTIAL PATIENT INFORMATION

SEE CALIFORNIA WELFARE AND
O seiease INSTITUTIONS CODE SECTION 5328
[ omer (specityy _ Ooke: 4/9/80
3 PAGE NUMBER___> ,
a behavior outside, patient stated rather strongly that he had no regrets aad that he

vould do it again. He has no resorse or guilt about having committed crimes. He

tends to justify his behavior. Defense mechanisa of rationalization and projection
are quite strong.

PROVISIONAL DIAGNOSIS:

301.7 Antisocial personality with possible organic factor involved.
RZCOMMENDATIONS 3 '

Continue evaluation.

.5.:- ""'. .- * I'I’;
Ethél Chapmin! M.D. -
Staff Peychiatrist II

/7 . ‘/l.fl’ aed .
Dictated by: Raj Lall, M.S.W.
Mental Health Clinfcian III

' MWPC
D&T: 4/10/80

B 13

1o 12929042 04V, /77
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) Olrwcler A—83 0100 = 201 =T000
HEALTH RECORD IMMUNIZATION RECORD [ty ey
LM R AY ] Ly IH! 1
Vo, STATION mu

. 7'5?5«3.

‘,......

CAW . vy & o m:‘

AC e R IATEED IALIILIA

mmummm (ﬂ'h-IW)l ACCELERATED

PHYSICIAN'S ANE _

Ve REACTION (Vacsinadd); TYPICAL PRIMARY YACTEM,
TRIPLE TYPHOID VACCINE '

PHYSICIAN'S NAME

T4

.... '. . . __:.

~ TETANUS-TOXOID

s L F -
N S

9900 110.

m
mmm

_""_'__'—uv% oy
o D R L AV

MG

el 1ig

EE% s’-%p '
MAME - 2ag

3210271

680124

460818

DATE OF SINTH {DAT=MORTI-YEAR) -

INNUMNIZATION RFCOKD
Standard Form #1 v
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OTHER IMMUNIZATIONS , - ‘ R , T e e
T dat- S vdey - ! TR - TT 77 REMCTION REMARKS . . | PHYSICAN'S NAMK
TG VNP LUENZA = - - /., 1ﬂ' N ESE K. LANGSTON, - LT MC USNR
' [RINALENT PO B YAUCINE, TYPE I AND II1 ' ¥i4 R, LARGSTON, LT MC USNR
_IRIV] ENT. ¥ OLIXNIR - Cl!! PR 1 I‘I AND 11T - i 'iu'S‘l'ﬂi'.'L'l‘ MC- USKRR
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— e 5;? P
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T 1 . 'ii
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o R AT Y ey ;;-T—\_.;x;m\crmanu---' - o 7 SEVERETY - peen - | PHYRICIANTS NAME ~
( y ':.E"')f.'-;- =y I.:,rh:rd.. ‘\'f“_. e 3'[" -+ TS EN R EETEUR POt
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sl b DERLATGD

T ENGLIDER BATMLION - (R TH)
FPO SATT TRINCISCC, 06602

e st -

MALARIA DEDRIRFING

R,

4

By virtuo of having boon in Vietnem, I rocoomize that I hove
been exposod to malarié. Haloria may develop long aftor my °
deporfure from Vietnom, In order that I not contact malarin,

it will bo necessory for nme- to contimue my antimalaricl tabluts
aftor loaving Viotnam, To not do so would be o violation of
Departmant of Dofense ordera as woll as a violation of a moral
oblization not to endangur my country, my frionds, and ny family.

-

"I havo boon itaking Chloroquine —Prinaquine antimalorial
tablets weckly (salmon or orznge cdlored tcblots), and T will
talka one (1) tablot a waik for oight (8) wooks following

ny departure from Vietnam, I have roceived tho nocosanry

tabhlota M } .
—42_%14"?"’0/4’ L3 o]
SIGIIATORS

bsfrﬁn TAD zﬁ#@‘“m_‘—%%%%icm ::Toi.')

VETERANS SERVICES DIVISION
JUN 39 1)

FOIA/PRIVACY ACT RELEASE
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—— - RS

4 of the Budest 7
Cireuler. A-22 M) * ¢ F-

i:hrd Form 603 . .k
v, November 1953 p el
?*?_. v ., -

. *

" HEALTH RECORD

DENTAL

SECTION 1. DENTAL EXAMINATION

1. PARPOSE OF EXAMINATION

1. Tyex or mxam, | 3 bepTar, 4IFICATION

YT inmac | [seramamion |

|ovuEn_(spectty) . fel¥la] [o1 Ja [of° o] ld Ie
4 MISBING TEETH AND EXiSTING RESTORATIONS
REMARKS
&
|~ [] ] 3 4 3 £ " @ % ¥ H 2o H 5 W
= 32 H] I DN T 16 3 14 1t ‘--ll\ 00 »n o 3
: \ .‘\_ o - A y ~ ‘
OSARRRIN >
| PLACEOFEXAMINATION DATE ]
O RSt beRAB L Janés
N )
A {7 CALCULUS
| suicur | | mooerare |  [nxave
8, PERIODONTOCLASIA
LOCAL | l GENERAL
incipint]  |mopenare] | sevenre

€ T »

L I I O L

C. BTOMATITI® (Specily)

lamavms |  [vincenrs

- GENTURES NEEDED
(Inciede dontwres nesded afley indlastied autracilons)

PARTIAL

u | L

ABNORMALITIES OF OCCLUSION—REMARKS

K. INDIZATE X-RAYS USED IN

THIS EXAMINATION

FULL MOWTH V

FOSTERIOR
PERIAPICAL

BITE-WINGS

—

OTHER (Specity)

- DAT PLACK OF EXAMINATION

ECRDPARRIC

_—

SLATD 3¢

SECTION . PATIENT DATA

S, SEX |7, RACE| 8. GRADE, RATING, OR POSITION

H iles YT

[ A ﬁgluﬂﬁl UNIT

10. COMPONENT QR BRANCN

1. BEAVWCE,DEPT., OR AGERCY

i PATIENT'S LAST MANHOMATRDY- SAM SR AT
T

18 W‘uﬂ SIRTNADAY mw

14, IDERTIFICATION WD.

DENTAL
Standard Form 603
#03—102—0L
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"+ . "SECTION IN, ATTENDANGE a:‘n

.. W.REETORATIONE AND TREATMENTS (Compiated during servies)

18, SUBSEQUENT DISEASKS AND ARMORMALITIES

unﬂhm N

e i
© 1 mEmMaRxe

Y. i 17, smAvVICER RE
i

FATIENT'S LAST NAME=FIRST NAME~MIDDLE NAME

g7 S <«

_OFERATOR AND DENTAL FACIL

71U 8. GOVEKNMENT PRINTING OFFICE : (M5 O - 215103

® Ay
]
u -
1]
p N
£ [
W
£E | »
B <
M v
..m.ﬂ
»
4]
z ]
[ ]
1
[-3
w L J
H o .
r
[
m
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{~ - HEALTH RECORD -| - -

. DATE

 CHRONOLOGICAL RECORD OF MEDICAL CARE™ - - - ™ —-
SY MPTOMS, DIAGROSIS, TREATMENT, TREATING ORGANIZATION (Sign sash entry)

. MEDICAL D!TAQIH!NT, USMCRD, PARRIS ISLAND, 8, C,

47 F\ G} .. SCREERING PHYSICAL EXAMIRATION CONDUCTED TRIS DATE AND POUND

. TO BR PAYSICALLY FIT TO UNDRRGO MILITARY TRAINING,

_DEFECTS NOTED: NONE

2.7

=
A tmpl=
R, H, S, LANGSTON LT MC USNR
N — . VETERANSSERVICES Diviston

\ | - JUN 3.6 195,

\ FOtA7PRIVACY ACT RELEASE '

ik E e

e Wmmfw e = S
_mmuu_n = 2292728 }?AU& 1948 | 229
..:?.rvr 9900 110~ .. . .32102,. 1

e B0 ONNONGLOGICAL RECORD OF MEDICAL CARE FE
680124 _ . (ﬁgla :

Sasdard Form 88
Y
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STAXDA'D FRY €00

HEALTH RECORD CHRONOLOGICAL RECCRD OF MEDICAL CARE

' QJ:}-‘I h’ {4

MEDICAL DEPARTMENT

7TH ENGINEER BATTALION (REIN).

18T MARINE DIVISION, FNF

FPO, SAN FRANCISCO, CLLIFORNIA 96602

Maleria prophylaxis program initiated this date
to te effective vhile in a malaria endemic area
and for eight woeks following departure from the

malarious area, Chemoprophylaxis consists of the

followling: T SR
TV AT 1 Y S AR L

1« Upon assignment you will be supplled with

{Mloraquine zard Primaguine tatlets and will take

orna (1) tahlet weekly for as long’ as”you remain

in the endsmic area.

2. Tron Gepartnre yon wiil'te {ssued’eight (8)
tablets and wowu will contimue to take one talhlet
each week Tor tho followlng elght weeks. Dn the
evant that Fou become 111 you will report to the
nexreat Medlical Facility and inform the Medical
Of #icer thet you have been in a malarlious arca.

EARL MCKENZIE III
LT MC:USNR

VETCRANS SERVICES DIVISION
JUN 3¢ 1481
SEX.  RACH GRADE . FOIA/PRIVACY ACT RELEASE
Mg Heq AJhaxﬁ\" | -
TAST NAME  FIRST NAME  MIDDIE N&ME  DOB  IDENT. NO.
Hooaen Sam T . . jemnime 129290

o * o

q
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DATE | U-i..i | SYMPTOMS, DIAGNOSIS, TREATMENT, TREATING ORGANIZATION (3idn eash sntry)

DRNCIVAN I

Yot AR - S ey . . Ce L

Fhd ul y -.'1 :
TSRS AR r',! | Ly .i.

st

\ e, APHACES DIAEIOE

- —. - . 3
"""" [ %) - v o
- o - - . P - . - - Fi
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N AR SN T ST P T [} ai o ! .
e e b s ey —ne - - -
)
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S1CK batL TRenrEN@Recorn

’ . ’
Yt S
.

"FIRST WAVE HIDDLE NAME

STCULTIRE AND RANE

e e i

amﬁ*

ERSON

S (1 I, .f‘*_,u«..;...‘:«r:ﬂ I ”F‘If M
NAME O TREATING FACILITY, COMPLAINT TREATMENT ADMINISTRER

DUTNTSTERING TREATMENT

;rég; A
!
¥Povuses  7th ENGINEER BA o9 ALIUE 2 -
M——(AE“— "u-q(_ea‘- 2N
i % _.Q;A;‘ )
' leLkh
ve:r:nms senvucas DIVISTON D.:; ) Q i ; ©
;1uh134;193l
i 1 FOIA/PRIVACY ACT RELEASE 207 o
v 7th | ;;LTEER"B'E’I“_I," LIC
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SICR CALL. TREATWEMT RECORD ._.-;;." ’ o : 0 L

. WAVEED 619073 (mgv, 12-67} mmorr )
(TYPL 00 PRINT DELOW | MONT|FICATION ATA)
TLAST MaME) IF IRAT WMk}

e ——
(M1opLE A | FILL/SIRYICE WunaER BATE OF )T

WHOWARD, 3Qm YR, 234222 [Wwausw¥|[)w Do
) DATL NAME OF TlElTl’ﬁ FACILITY. COMPLAINT, TAEATMENT ADMINISTERED. SIGNATURE AND RANK /RATER

OF PERSON ADMIMISTERING TRECATMENT

-r

1969 | BAS 7TH CNGINCER BN .
1 8FE8 fPO_SAN FRANCISCO, 98602

%I’A’WMLM@_

1 TIAR 1968

. : ‘n—-—-@n«}\t{mg
2 oWAR 1969 | BAS m ENGINEER o =148

s / -~ /]
JUN 3 ¢ 1981 L L r S
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Standacd Form 88

(Rew, June 1936)
Buresu of the Budger ¢ .
Circular A-32 (Rev.)

i_"v.:\ -

8-10

1. LAST NAME-FIRST MAME—MIDOLE RAME

L, GRADE AND COMPMENT OR L, IDENTIFICATION WO,
HOWARD, SAM JR. . . 1CPL ! . 2292928
4. HOWE ADUREES (Nemier, strest or RF 1D, clty o fown, rous end Biata) T FURFOIE OF EXAMMATION T OATE oF EXANTATION
165-24 Foch Blvd., Jamaics, N.Y. R.A.D. 26 Aug. 1969
7. wex LRCE . . . |5 ToTeL YEum covERMENT SeAnicE 10, ACERCY T1. ORGANIZATION UNIT
MALE - Negrold ey T | G USHS TI, ST CALIF.
11. DATE OF ENTH 13, MACK oF BIATH “.Iﬁ“‘.mw;mmw#w“mﬂ.
18 Aug. 1948 Brooklyn, N.Y, Pinikie W. Howard
: el . . Same as #4
ls.m.mfm“mmmbm_ oy et 15, OTHIA INFORMATION
NAVAL DISPENSARY, TI, SF, CALIF. RELIGION: CATHOLIC
17. RATING OR SPECIALTY

TINE M TWES CARACITY {Tetal) LAST SIX MONTHS

1 I

CLINICAL EYALUATION

NOR- | (Chech vachriam in approprisle coi-
pmn; enter - NE" it ngt qvgiyaied.)

NOTES.

AL ]
18, HEAD, FACE, RECK, AND SCALP
19, mosy

. sonmsEs

#39.
- 1.
2.

1. MOUTH ABD THROAT 3.
it & . sasnls} {Awdi
I EARS—GEmERAL (2L N ST e 76 nd 111 4.

0. paumS [Prrferation)

U Cres—GUnan, (Tt it ot e
. GPRTHALMOSCONC

M, rurLS (Eqmlity end reaction)

Z7. OCULAR MOTRITY (Imrians Paosilel mem-
20, LUNGE AND CHEST (Imcluds breans)

29, HEARNT (Thrus, site, ripthm, seunds)

30, YASCULAR SYSTEM { ViricesHice, sic.)

31, ARDOMEN AND YISCERA (Incizds hirnin)
3. ARUS ARD RECTupM (Memerrieide, Suulast

3). ENDOCRINE STSTEM

M. G-y ITITEM

35 UPPER EXTREMITIES ek, ranpe of
M. oy

37, LOWER EXTREMTIES [Lroims forl?
38, 3L OTAER MUSCULOSKELETAL
39, WENTIFYING ROOY MARKS, SCARS, TATTOOS
0, SKIN, LYMPHATICS

walian)

41, REURDLOGIC (Eywilibriwm ials nedor ibem 741

AL PIYCHIATRIC (Spmrify any parsenatily depiniion )

43 PEYIC (Femuics waly) (Check how done}
Ovasma. Drecal

W | MR h&knnuuunnnununnunk

f i

(Describe 'u& abnormality in dotail., Enter partinant item number before sach
¢ commant.

ntinue in itean J1 and usa additional shests il necessary.)

YSULA

LS 27 left elbaw

€S 1" laft knee

TATTOO INDIAN GIHL left amm

e
e CuNEh
TR 1281 l"‘-'.‘i—‘- o
R i-_ib'!.:"‘itl"‘ LA
.a“. H:l wratoe

e "i\l‘
. b AN
. L BNEE" A
oy IR

!

VETERANS SERVICES DIVISION
JUN 30 1981

FOIA/PRIVACY ACT RELEASE

(Continue in itam ?3)

. DENTAL (Fisos spproprieis rymiels abomt ar bdlsw 2umbcr of nppar and lower teelh, rerpaciioely.}

umn“ng:mmmu

Nt ite toth 3 :m"a:l«m m-muruw “

R x o x x L

Lt 2 3 4 5 ¢ 1T 3 L LI L I I L Ted Cu2

- ®? A x #» D 22 »a 1 i Tt F
KR TY % R ® ¢
LABORATCAT FINOMGS

5, UNTALYSIS: A, SPECIFIC GAAVITY WL - ., CHESY N-RATY [ Place, dets, fim wumber and resul)
B, ALKH® NEG 0. MICRCSCOPIC NAVDISP, T.I. 26 Aug. 1969
C. SUGAR MEG SF, CALIF. FILM # 021224 WHL
47, SEROLOGY (Specify test wased wwd raruil) 4. X6 ) .

VDRL NON REACTIVE

#. B.000 TYPE AND RH
FACTOR

S0, OTHER TISTS,

. 1200 N8TE 6150/2 (10-84)

. -

v em

o{ A
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Standard Form 88
(Rev, June 1934}
Bureay of the Budget
Circular A-32 {Rev.)

REPORT OF MEDICAL EXAMINATION

1. LAST NAME=FIRST NAME—MIDOLE A MK

HORARD, 3AN JR.

Lcwmmwmm

. e LOPL --
4. MONL ADGRESS (Number, dre ot RFD, ¢ty o lown, tont ond Slets) * 1 o 5. MrroSE oF DUAMINATION
163-24 roch Blvd., Jammiaa, K.Y, ’ R
Y. sEx & RACE 5. TOTAL YEARS SOVERNMERT SERVICE 9. acknCY 1. QRGANZATION Uit
__MALE Neprqid: - [Wirariy, g™ oivim A USNS.TI, SF CALLF,
12, DAYE OF STATH n, !l..lCl W Ill'l‘ll

18 Aus. 1948 Brool:lyn. N.Y.

T4, AMIL RECATIONSINP, AND ADDRESS OF NEXT oF XN

Finkie W, Homard . .. .

" . _.Bame ma §4
15, Examineeg nnu'n' OR EXAMIMER. ARD ADORESY N |36 oveza mrommaTION .
. RATING OB SPECIALTY

TIME I TMIS CAPACITY (Twlal) LAST 3iX MONTNS

B ; I

CLINICAL EVALUATION -

(CAeck wach Tiemin l'.n -
umn; snfur “ME 'p’"'" sol Ma

I8 MEAD, FACE, WECK. AND SCALP

1% mosg

. sowsta

T, MCOUTH AND THROAT

% pmgoens I3 08
11, onuMS (Perfarstiom) L

. EYES-GERERAL, (Fitsad acite "‘!.' e
3. OPHTHALNOSCIDME o
. uPLS (Eqmality and resclion)
17, OCULAR MOTILITY (Atemeiaiod ::‘-’" owe-
0. LURCS AND Clﬁn u‘nhlt LLLON
0. HEARY (TAruet, sise, rhpthm, seunds)
3. YASCULAR SYSTEM { Varicaritiey, ir.) '
V. ARDOMEN AND YISCTRA (Jaciwds hernie)
2. Abus Awg AECTYM {Hrmerboits. Mtuien)
11 [NDOCRING 3YSTEM
M. 6-u syaTENM : ]
35, UPPER EXTREM(TIES . rana o

ffan,

», roxT

I7. LOWER EXTREMITIgS (Hrarst faut)
M, SMWL OTHER MUSCULDSKELEYAL
M. IDENTIRYING BODY MARKS, ICARS, TATTOOS
W, SN LYNMATICS

waptigu)

4%, NEUROLOGIC (Bewsitide it lonte wader item 747

AL PEYCHIATRIC (Spcaisi dnir pwrnenatils deviation |
43. POV (Females auly) {Chazh bow dong)
Cvaama, Omecra |-

u'.nnn Hﬁn}tuhﬂr";‘%“””," l”‘”f‘h?kil

NOTES. (Describe ever abnormality in detuil. Erier partinent item numbar befere

comaant.

each
Atifus in item 7] and use additional sheets if necessary.)

L. VSULA

LT

- et

AN

Y

ES 2" left elbow
2. CS 1" left knaee
TATT0O INDIAN GIRL left arm

ey

{Contiaus (nitem 23}

“n mru(ﬂcu-wklumwul&- sumber of npper ntl—wunn reepectinedy.}

REMARKS AMD ADDITIOMAL DENTAL

O Restorelie teeth s M e It m—m-}mmu OEFECTS AND Diseases

I~ Nuwrcalarabl feelk - "~ Replaced by dentwraa iy inctets abwiments

Yo ¥ 9 s T I s W o c ‘
O e - ll';f e | 18 o2
ST ﬂ X ' U % | B ; T

LARCRAYQRY FixORNGE

45 UninaLysis: 5. mmmmr NEL - ' Y . CHESY X.AAY (Phace, date, Alm number and resull}
T b. MICROSCOMC NAVDISP, T.I. 28 Aug., 1969
€. SUGAR v & SF, CALIF, FilM J 021224 UL
47 SEROLOCY {Spacify fest masd gad rerult) * | 40, EXG . -

YDRL NON RERACTIVR

4, MLOOD TYPE AND RN
FACTOR o

0, OTHIR TI5T3

1.
B

120D ASTY 6150/2 {10-64)
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. MEASUREMENTS AND O;IIE nmc

1. woent £ woony

£, CoLOR MU 54, coLom tree 25, ML
&8 165 BLACE N Onooen Fumow wearr (Tosese m
. BLOGC PRESSURE, (Army of board faned) n A CArm of Aourt fevel) © *
A s 128] . | €. [ A 5TTNG 5. AFVOR DXENCTR [C. ZRBUAFTER | D. GECUNSENT [ £ APTER STANGING
S T 74] " o G mny | man 72 '
n DESTANT VISION . REFRACTION o, . MLAR YTSION
meni 20 CORN. TO MY »” 'y .ox CORR. TO ”
wrw 20 conm, T 2 » Y on com, TO w
& HETEROPHORIA (Specify dialaner) -
o o (Y'Y LM PRENS DIV, PSS CORY. r r
S e
a, ACCOMMODATION . COLOR VESION ( Tt nsad end reomll) . OEFTH PENCEPTION VICORRECTED
RGHT T AOC [REV) 19404 (Tt wosd end ey CORMCTED
6. FELD OF Yriom €, IOGHT ¥VISION (Tt ueed and seors) . mID Lo YT #. MTRAOCAAR TERSION
n MEsNiNG n, AUDIONETER " i W
e wY 1sh8 m R AE-AR AR 1R
LT wy sy F U Ll ' .
Y
nmcmmmum&m ’ f‘l-'" .
2L SE Lk
*1 CERTIFY THAT ( WAYE BECN INFORMED AND UNDERSTAND H
THE PROYIS10NS OF BUMED INSTRUCTION 6120.5%
| ERANS
dﬁaﬂqc,FJ:;js 2 RMMES‘”VHHON
SIGNATURE J JUN 3. ¥i] ’H&I
FOs
| MPRIVACY por RE
{Us addtisnal shasts f nscizoery) LEASE
T4, SUMMARY OF OCFECTS AKD OUVGROSES (Lint disgnesty with Erm sumbers) _
n mmmmmnm@mw ' A, PHYSICAL PROVILE
r v L " t M

T1. DXAMINEX {Chack)

2 3 » ouatarrio ron
2. ] & moT quaLzrED rosi

mm wmrltn FOR ACTIYE OUTY AT. SEA
ARD/OR ON .FOREIGN SHORE AND FOR: R.A..D.

M ¥ ROT QUALIPED, mrmmmmwnumm

&mnmwcww Bmm, Lcm HG USH

l.rmmmmmam

=T

“mﬁ'ﬁm“‘“mm‘m% -
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@ L 9
- MEASUREMENTS AND OTHER FINDINGS
#1. NognT 5L whesT £ COLOR WAN $. COLOR £YES I.luux
. BLOOD PRESSUNE (Arw. of Sdurt keoel) " ' . PULSE CArm of Aeort lesel)
A e Ae¥ 3 [ewm € [sva | |asTime [0 ATIROERCE [C. TMILAFTER | B ASCUMNBENT t.»“uiTsrm
STARDNSG . . -
A, o [owa (T mis) | DML . ) . .
. CISTANT VERION " REFRACTION ", ICEAR YISO
RIGHT Y EE' .-CORR, TO 9 , W s o coma._ Yo »
LEPY 3¢ av . comtow " 'Y o CORR. TO "
u.nm(swgv‘gm; “
[ [ o (N . LK Paz OIY. PeISM COBYY, r© [
. . L. * - . . cT
a ACCOMMO0ATION R Sl COLOR NSION (Tost woad and rugnly) = nmm‘m, UNCORRECTED
N [ eare;
RacnT = AOC (REY) 1940 14/14 ' CORRECTED
@ ruborvsion. . @, MoHT YIRON {Teef uacd and srere) L. AED LENS TEYT 0. DITRAOCULAN TENSKN
L, . KEARING . AUCIOMLTER T PEVCHOLOBICAL ARD PRYCHONGTOR
- T { Thats nood and scors)
i A T % TR A IR AR IR
wrrw , ., '-m ™ gy |meHT
R LEFY

ﬂ. m(mmmmmuﬂmumm

'r.:m" TIIAT ) HAYE BEEN 1AFORMED AND UNDERSTAND
HE PIO'ISIOIS OF BUMED INSTRUCTION 6120.6"

|J|
Vit

I

[ T

(Uan additiomad sherts i meccary)

T4 SUMMARY OF OEFECTS AND DIAGROSEY (Laf fiagsba with £rm namdery) . .
' ' N . AT
v . r.;
nm-mm—fmnsm.ummm'rmﬁuum(snm — .. . . . », me
r ('] L H 4 3
T, ClAMNER (Check) - - XXX '
« ] & ousirien rom IS11S WOT QUALIFIED FOR ACTIVE DUTY AT SEA o, PrerSICAL CXTEaORY
2. 0 s mov ousssran ros unm ONFORE1GR SHORE AND FOR! ¢ e - /)
n.-mrmmn mmwmnmm-m : . ' ' A r
. L
A 7!
nmummwm Bmm, mul MO ml | emaruns H
nmammunlw’mm_ne.w” . i} RE-T N ‘ V(
i, mumunumm USE . .- mmn'p"_ -"a"_-‘
ﬁ i Y e
nwumuumnﬁnmnmum, R TV AL A
' ' T} 1" ‘;'_u?.

AA002102



L TH T BTN L]
Cidiiisn A=32

RINL Y

T AN BANE~(RT RMME— BB mAN[

THIS INFORMATION H‘

HOWARD JR SAM

‘(1AL USE ONLY AND WILL WOT BE RELEASED TO UMAUT,

PERSONS

Wi=104=ti]

1. Chabt amd (OmPORIN! OF

Ci1V

3 IiNLFIange by

/87

¢ Woui MOMS) [ Numder, sireer er RIIY, city or feanm, Statr and ZIF Code)

C/0 WILLIAMS 1438 FULTON ST APT 2ND F|

[T T TR

& BANY OF ERAMINATION

BKLYN NY 11216 -
:‘_( ¥ v aa *. TOTA TELRS SovirmenT wavie: EFEEm 1NDUC "1 ArA 0N ) 62
MALE | M/ecrve sutare P [ 5~
1. MAIL 0F Wit W na o W Sl RIATIOREID, AND AEILS OF NINT OF W .
18 AUG & ALABAMA MR 51»\1?;5 ihiamse

- plliw

IY3Y gvlton

SYLe e i

1, CLUMIDEE FAQUTY OF CEAMINE, axp ety

AFEES, H, HAMILTON, BKLYN, N.Y. SSiSg  gu8

VH STATEAENY OF GXANIMEL § PISENT REALLN 0 OWR WORSS (/-aflegr b7 dewcription sf pust bistery,

rHcDr‘

i complaint exirts)

th. OTNEL INFORMATION

48  g%x51

10, FAMILY misTORY

-

. - ;Tm:ﬁw# (Parent, brerber. sister. ather]
WLanox Ay __ STAR OF MAdin IF M4, CANSE OF BLATH WTTj {Check tuch itrm) LATION|T)
Tamat EI (A LB LRI
SUTIER [ S48 TrPuns *
yousr - . L] e wane i .
R TaERs 7d Clhaatlol '%"- L A
L-| wab nipniy TROGHE R
amp | \ Lo| A NEANT TROWI
_— BRGEY .| mas HORKE 10900
o [ RAD RRENMAIELS ¢ A prbratis )
f— o :.‘%;m
| way IMIRT ¢ Fiey )
] CoRRITYER SICORE
/] aum e ]
IV MATL TOM UVIR RAD OF MAVL TOM WOW ( Pleve check ar Ieft of each item)
j 5] { Chech euch ftem ) " | mo {(Check vach jtem i ns| wo { Checl satch item ) [ nj fChecl vath item)
] stanier evin, enveens g T #| TaMon, GEBWTN, [YS1, (AMCER VI mie o umaie ot
M weraman [ TRRERC oS FAUPTIRE / AN L1 Foat Teown
| amonanic meme St swtany { Night 1uvoss) PALL. T » | Mg
L] swmiem oo s amars A amm HPUD 0E HOTAL DIStau o PRMMY fluc. infuwiile )
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Bareeu of the Budert = Nt
Circular A=32 (Réy.) " . i
HEALTH RECORD DENTAL
SECTION |. DENTAL EXAMINATICON
- SUAPOSE OF CXAMINATION L. TYPE D¥ CXAM, 2, DENTAL BE8ITICATION

, INITIAL ] l EEPARATION [

f OTHER {Specify}

k4R

Jaf {e] 1] AT Tal L

[s

MiBSING TEETH AND EXIETING RESTORATIONS

REMARKS

tot 3 a € T4 Y LNl woB oue
32 3 3 29 20 37 MBIz n 20 m w 74d
N AISTYIARARD £

B o e "

PLACE OF EXAMINATION
- an

DATE

Janés

TRIE SLCTION

hl L
DISEABES, ABNORMALITIES, AND X-RAYS o~/

A 7y 47 D 0K
A CALCULUR
| svicwmr | [ moDERATE ] |ueavy
e. PERIODONTOCLABIA
LOCAL 1 |cEneRaL
ncipignT]  [mopeEnare| | seveme
C. ETOMATITI®E (Specity)
| Ginavimis ] | vincenrs

e 2 3 14 3 ¢ 7 90 % M u nn 5 M . DENTUREG MECDED
] n (Inciude dentures Rueded aftar Indicsied exirsctiam)
k32 M 30 29 827 IV N 10 9 i gy = .. PARTIAL
! u [ L u ] L
N ) ABNORMALITIES OF OCCLUSION—REMARKS
O ARAROE o
E. INDILATE X-AAYS USED IN THIS CXAMINATION

v

PULL mOUTM

FOSTERION
PLNIAMC AL

BITE-wiNd @

OTHER (5peciy)

pateJanbs PLACE OF CXAMINATION SIGHATURE QFFDENTIST COMPLETING THIS SECTION )
MM wIsWmA T way iv:n -~y / R K f? _‘{_ . M‘

AESsaF - & Ssvenwy @ wd - iy - b + mw PARRY . ™
-'\./e yd f . LA T, & T e Y d

¢‘\

SECTION li. PATIENT DATA

=

§. S5TX [7. RAGL[ 8. GRADE, NATING. ON POSITION
v Life s v

| A ﬁ NIZATION uN)IT

10, COMPONENT OR BRANCH 11, SERYICL,PEPY,. OR AGENCTY

I PATIENT'S LASY “‘“mﬁm‘m‘!‘

184y

rﬁ’vﬂttﬂ fRTH ibl'-mm

14, IDENTIFICATION WO.

DENTAL

Standard Form $03

603~102—01
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LHESA TP g

1. LAST NAME—FPWEET NAME-~MIDDLE WAME

L GEADE AND COMPONLNT on L NQ,

_HOWARD JR _SAM cC 1V ii

Tl sCaT ADORTSS (Number, sréat or RED, city o (owrn, sons and Stale) . m-mtwrxmmtm XAMINAY

¢/0 WILLIAMS 1438 FULTON ST APT 2ND FL
_BKLYN NY 11216 prefooll T2 aus T’
( e 5. TOTAL YLARS GOVERNMINT SERVICL 1. AGENSY 11, ONQANIZIATION UMY

MALE / aro RETANY [FFaas ¢S

12. DATE OF BIATH 12, PLACE OF BINTH f / " 14, AN spa !‘U .nm:_)uu'r or'mau‘ . g

48 ALABAMA' & 4 , it -

18 AUG s g -'-‘—‘»"r/vfa»' AR

1%, Examiiemg FACKITY OR EXAMIMNEN, AND ADORILY 16, OTHER WFOR CL
_AFEES, F. HAMILTON, BKLYN, N.Y. SS:58| gus 48 #351
17, RATING OR SPECIALYY

TRAE WM THYS TAMCTTY {Tetel)

MAST S WONTHS

CLINICAL EVALUATIYON

wmn: enier "NE'" |
LA, HEAD, FACE, NECK. aND ICALP

sach rfam i, .p.ﬂ!ﬂul‘c ool-
Lael

h,

7 41, wose
© 0. semsts
# | M. MOUTH AND THNOAT
T
< | 1L tanse—grugun {10 € orionaele! LA vty
/ 11 pRyss {Peorjerstion)
—'/’n. YLy —GENERAL "w-d“‘---z-::u‘!;n
o . OPMTHALMOSCOME

. PUMLE (Equaliy and reertion) i

. CCULAR MOTRITY (Jomwihed macsiiel s

. LAUNGS AND CHEST (Faciudg brarata)

. REART (Thrast, aime, kg, sokude). ©

' N
\\\\\\ P
2 [z[2[%]2]8

VARCULAR EYSTEM (Variessifice, we.)

7 ARDOMEN AND YISCEMA {Faclads hrruin)

- am0 necrun (T B

N
w

. ENDDCRINE SYFTEM T

. G- SYSTEM

&

uFPER tﬂummﬁ;f'— roner of

\\:\\ :
¥

FEET

| Enarmt foet}
37, LOWER EXTAEMITIES -

3. 3T, OTHER MUSCULOSKELETAL

3. /DENTIFYG BODY MARKS SCARS, TATFOOS

B LKW, LTHPFHATICY

-37 .

b AL, MEUROUIGIC { Dyvitnbriom unis podvr dem T

'WYEMNNA

AL PIYCHIATIIC L3 popifyony parvemiliity devintiom

1), PONC (Femalea enly) (Chaet by dons)

Ovagmr, Oaecvn

NOTES. (Describe aves; &abmmduy in dotyil.
cemment,

ntinue in item 13 and

CZ;&féﬁf . e

Entev pectinant item aumber befors sach
vse additianal ehoaty if nptssary.)

- djﬁgyff ‘ S \

(Continwe in itam 11

&, DENTAL (Place spprsprisic ipmbels shon or bilow numivr of appIT and lswer teeth, torgectindy.) BENARKS AND ADDITIONAL OENTAL
OEFECTS AN OeyEASER
00— Reptorebie focth X—Miuwing becth - 18 X' Ry Fiad s idge, nackets to
-~ Nous minrats tegih XX X—Reptacad by destyras et murety
A I L
'l; 1 ] 3 4 5 [ L ) » 10 1 13} W N W -
!r.:tn:nnnn nluaaanuo w 2 F 44’7
T

A% UNALYAIN: A, SPECIFIC GRAVITY

s o LG

C. SUGAR _/'h-'?'

&7. SERQLOGY [Specify trxt §aed and semit)

Ry X ey

i
»

haE
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ted Now, 1002

Standard

=t N 3 (3
HEALTH RECORD CHRONOLOGICAL RECORD OF MEDICAL CARE
DATE

SYMPTOMS, DIAGNOSIS, TREATMENT, TREATING ORGANIZATION (Sign vach entry)

MEDICAL DETACHMENT, USMCRD, PARRIS ISLAND, S, C,
PR

1 u ,Bf-'-.""‘. SCREENING PHYSICAL EXAMINATION CONDUCTED THIS DATE AND FPOURD

TO BE PHYSICALLY FIT TO UNDERGO MILITARY TRAINING.

DEFECTS NOTED: NKONE

e.f Y i |
(é) - —
R, H, S, LANGSTON LT MC USNR
\ '3 ERVICES DiViSION

N CJUN 3¢ 1o,

\ FOIR7PRIVACY ACT RELEASE

~
AN
\
\.

vt 2l oSl vy il e S
PAT! uf'rum fRST HAME—MIDOLE MAME .

DATE OF BINTH (DAv—teehevzan) | IDENTIFICATION MO,

HOXARD, SAM JR. 2292923 | j& AU( 1948
PY? 9900 110 32102 1 CHROXOLORICAL MECORD OF MEDICAL CARE
680124 @13 ' mtandard Foras 699

i
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HEALTI RECCED CEROVOLOZICAL RECCED OF HEDICAL CARE

Ad ey

/7¢ ¢~ MEDICAL DEPARTMENT

7TH BFCIVEER PATTALION (REIX)
18T MARINE DIViISION, FITF
FPO, SAll FRANCISCO, CiLLIFORNIA 96602

eran

Malzria prophylaxis program initiated this date
to te effective vhile in a malaria endettlc area
and fu1r elght weeks following departure from the

malarious area., Chemoprophylaxis consists of the

following: - - .

i» Unen assignment vou will te supplled with
{hloroquine srd Primaguine tatlets and will take
ene (1) takiet wseXly for as long as you remain
in the endsmlc area.

2. Tron Gepariure you will Ye issued eight (8)
tatlets and vou +rill contimue to take cne tatlet
each woek Dot the followlng eight weeks. In the
evant thet Yo teccme i1l you will report to the
ne:Test Mecicel racility and inform the Hedical
Of “izar thet you have btezn in a melaricus arce.

—

“SELAL MCIEMZIE III
I MO USKE i
VETERANS SERVICES DIViSION

JUN 3 g &
52 GR/D5 . FOTA/PRIVACY ACT RELEASE
e Hey ol S
LA3T HLlE  FIRST NuE MIDDIE ¥ME DCB IDENT. MO.
Hoan Sas T e 22909

/

(LA

AA002107



B adin bem! Al mdi Y R i

- - » - - 4
T c:rr:n 3.*._-_'.-.4.&: P (D TI)
Crniice, ossor . @)

Al i el e Wt e T o et A S . P oyl e ol s sy el oe W W F W

PO 1 G I o

ALAIITA DEIRIRPRINGC

- - -

—y et -
P

By viriue of h~ -.‘._‘,‘ oneit in Viotnam, I rucomizo thot I hovu
bacn erposcd to mninria, Ialasia noy c‘.::'mlop long aftor my
l'lc’h....r ure fama vJ.f‘ Liind o

o oxfor thit I not contact melaris,
it wilil e rooosacry for ne to contlime ar antinnlaricl tzbluts

after loavinzr Visipam, To not o 80 would bo o violation of
Imnzrinant 0"“ Bxlensg cndaera os wall 23 o violaiion of o moras .
ovli~cition not to cendangsr ny country, oy fricnds, and ny fraily,

"I Lave Decn taliing Chklorcguine ~rringivine antimalordicl
tablets weouidly (scizon or’ aranso cdlored teblets), ond I will
tolie ono (1) toblot = vk For eight (8) wecks following

oy depiltiure from Vistnan. I hove rocoivod tho NNCO/sIYy
toblais, "
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HEALTH RECORD

IMMUNIZATION RECORD

All eatriss [n [nk to by
madle in bMosk lotern

YACCIMATION AGAINET SMALLPOX (Numbsr of provious vessinstion mere)

DATE ORIGIN BATCH RUMBER moAr STATION PHYSICIAK'S NAME
4 AT AT
“‘ ’ ‘M
[ LN 4 K -
z_ﬁﬁ%&_;ﬁﬁ’m EAY. B S BT
& v : . L S
p .
[
SENTRAR RESULTS AS; \MMEDATE RUACTION (of /merwaity); ACCILERATIO REACTION (Voseimedd); TYMICAL PRIMARY VACCINA
TRIPLE TYPHOID YACCINE
) DATE DOSE | UNTOWARD REACTION |  PHYSICIANTS NAME DATI DOSE | UNTOWARD MRACTION |  mvsiCLANY NAMR
I .
. ¥ [+ 1% i i~ *
& w
4 1
h) h: 3
TETANUS TOXOID -
EFF‘ _DATE | DOSE | UNTOWARDRIACTION | PHYSICIANS MAME | OATE | DO | UNTOWARD REACTION |  PHYSICIAOFS MAME
S N PPV Mmm,u:q::g
A 0.5
M e
SCHICK TEATING AND DIFHTHERIA IMMUNIZATION -
. QATE | DOSK REACTION " PHYSICIANS RAME DATE | oost REACTION PHYSICIANT RAME
TENY TEAT
1 0 vt
2 s F
a ¥ [EHT THER vWa U1 i
a ™ . JON-J O TpoT
TYPHUS VACCINE .
§..oaTE .| poss . REACTION MOTMCIAWS 1OME | | DATR | bost REIACTION PUYBICIAN'S NAMK
' - RELEASE
i - ™ .
s Ao S it B
VACCIME ’
DATE OGN |- BATCH NQ. PHYSICIAN'S NAME DATE ORIGIN BATCH NO. |  PHYSICIANCS RAKE
1
4 % .
_e] 73 C2ffans |1 .
3 - 1
hd 12
YELLOW FEVER YACCINE
| e ORIGIN SATCH MO, STATION SICIAN'S NAME
o NDC—— 6152
‘; mE: GRADE, RATING OR FOSITION mvmm-r COMPONENT OR RRANGH lnw%o DEPT, OR AGENGY
%‘“‘L&m Bﬁv — D
AT R A DOLE AN 2733 | oateor IDENTIFICATION NG«
PYT ' ‘Hgg—;' 32102 1 }Q' 1‘1\19? Q«Q?—Qw)
68012
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SICK CALL. TREATWENT RECORD )

. KA 61°C Y (ARY, 12-87% FNans

. {TYPL R PRINT RELOM |BINTIFICATION BATR)

(LaSY mpadal)

1imeT nnpg) ASAODLE WAt | I/ MEVICT NMEER DATE o€ BIATM

BOWARD, SAm JR 534292Y% [xousy¥|[]w Dm
DAYE MAME OF TREATING FACILITY, COMPLAINT, YREATMENT ADMINISTERCO, SIGMATURE AND RANK/RATE

(, ) - OF PERSON ADMINISTERING TREATMERY

1 SFEB 1969 | BAS 7TH ENGINEER BN

TPD SAN FRARCISCO, 96602
YA s S -

1 7TMAR 1369
(

o 9 MAR 1369

JUN 3 o 1981 AL e 5 oy’ ’ ,
p e
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Sondsrd Form 86
TRe June 1930)

Buress ot the budge ' r@) ¢ ofF mepicaL examinaTioNg)
1. LAST mAME—FIAST NAME—=MIDOLE Lﬂ.»\ll . L. GRADL AND cunr‘)nm Oon POSIT
HORARD, SAN J2. LOPL
4. MOME A0ORESS (Numier, srset w RFD, elly or lowrn, tene and Stota} o 5. PURPOSE OF EXAMINATION
( i63-24 -con £lvd., Jamatioa, W.Y. R
7. stx “TE macx %, TOTAL YEARS GOVIRANMINT SCRVICE 19, AGENCY 11, ORGARIZATION UHIT
WALE Negroid MILTARY) o “77ip  [CiviLian 1iSNS TI, SF CALIF.
1. DATE OF MIATH 11, PLACE OF METH T, MANT, RELATIONSMIP, ARD ADORESS OF NEXT OF KiN
12 Aug. 1948 Brooklym, 4.1. Tinkio %, Homard

.Same a8 f4
15, EXAMINING FACILITY OR EXAMINER. AND ADORESS 1%, OTHIR MFORMATION
NAVAL DISPENSARY, TI, SF, CALIF, RELIGION:

CATHOLIS
17, RATING OR SPECIALTY YVIME B THIS CAFACITY (Talal) LAST SiX MONTHE

CLINICAL EVALUATION NOTES. (Deieride uc&abaﬂqah"ry in detail. Enres partinant item numbet belars sach
TCRech sech 118 19 APPrOpTiate col- comment. ntsnus in ifem. 1) and use additianal sheets if necsseary.)
wmn, enter "NE'- il pat srelynied }

1. KEAD, FACK, HECK. AND SCALP #5;.'

. most 1. VSULA
20. amuses .

4, s 1'“ olbow

21, MOUTH AND THROAT 5, C5 1" left tawe
1. CARS—GERERAL :: A ent. annalst |4 iy

iy wader iemu 16 sud 711 s, TATV0O0 INDILE GIRL left am

I onuws (Prrjeration)
20, EYES—GEneraL LTI s o e
. OPHTHALMGSCOMS

M. rurms (Eeusliiy and reaction}

17, OCULAR MGTILITY ::';:":"‘! -“I m——-
TH. LUNGS AND CHEST (Include brossle}

. WEART (Thrxdf dize, riplhm, pounds)

hlauuuuuhauuuki

%0, YASCULAR SYSTEM (Vericosities, mir)
3. ABOOMEN AND VISCIRA (Fuclude hirnie)
31 AT ARD RICTUM {;",'-"""'-: l-'l ular)
13, ENDOCRINE SYETEM

M. G- SYSTEM

3. UFPER EXTAEMITIES (Uil g of
*. rect T

). LOWER EXTAEMHYILS [Somsd Foutd
3. $Pnl. OTHER MUSCULOSKELETAL

-~

4

MK MR

H

o

Spliagrd }

o

33 IINTIFTING BOOY MARKS. SCARS, TATTOOS
M. MW, LYNPRATICS
AV, REURQLOGIC [Rewilsbriem Ll guger ey 771

AL PEYCMIATRIC (v ify ouy pirppsanbicy dowiats ow
41 ronC {Femalis salp) lf:\ut Aow dome)
Ovacmar Crecta, (Contonue in item 13}
4. DENTAL (Fisee uppropriaiz rymbelt shost or below Tumbir of upper e0d lower (eeld, teepectively.)
o Respogbl farh ki Mustng tes X80~ Pieed trdge, beactets b
Lo Nourastora by lesth R XX~ Replgrad by dewinres imcleds shelmrnts
X

X x
L 9 9 13 1 1 "W % 18

L4 L]
n ﬁ % u a n 2 B » L) n

KMHHNNM

NEMANKS AND ADDITIONAL DEMVAL
DEFECTS ANG DSALES

1 1 3 L]
% k] k] -
x X

T3 Ca2

“xH—n
SO

-

LABORATORT FIMDINGS

RL A5, CHEST X.RAY [ Place. dare. Lim sumivr aud rernll)
. ALBUNIR N2p 0. MICROSCOMK NAVDISP, T.I. . 26 Aug. L@

iy
C. sugan SFy CALIF. FILMF oonrny
7. SEROLOGY (Epaciy el wiad and ressh) | 48, £xc

#. BO0D TYPE AND RN 5, OTHER TESTS
FACTOR
DRL NON RBACTIVE

5. UAMALYSES: A SPECHIC SuWITY

a-apw
P

120 WSTI1 @150/2 (I10-64) ’
4
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TRANSMITTAL OF AND/OR ENTITLEMENT TO AWARDS

W /oy

%a)dmf?jﬁm T

SERVICE MO./SSH

ik 68 337§

RECORD GROUP

some R 3075/5.2

(X7 THE FOLLOMING AUTKORIZED AMARDS ARE ENCLOSED.
(X1 PREVIOUSLY ISSUED AMARDS ARE INDICATED BY AN ASTERISK.

C] A REVIEW OF YOUR RECORD IMDICATES THAT YOU ARE ELIGIBLE FoR THE FOLLOMING ARASDS.

(3 SIGNATURE OF VETERAN 15 REQUIRED PRIOR TO [SSUANCE OF AUARDS.

[ |PYSTINGUTSRED FLYTRG LWOSS

AIR MEDAL

BRONZE STAR MEDAL

PURPLE MEART MEDAL
DOMMENDATION MEDAL (MAVYAUSCG)
ACHIEVEMENT MEDML (MAVY/USCG)

HAVAL RESERVE IERITORIOUS SERVICE MEDAL
RESERVE MEDAL (ARMED FORCES/MAVY/MARCOR/CG)

ORGANIZED MARINE CORPS RESERVE NEDAL

WORLD 11 VICTORY MEDAL

AMERICAN DEFENSE SERVICE MEDAL (w/CLASP)
AMERICAN CAKPAIGN MEDAL

ASIATIC PACIFIC CAMPAIGN MEDAL
BUROPEAN-AFR | CAR-MIDOLE EASTERN CANPAIGM MEDAL
NAYY OCCUPATION SERVICE MEDAL {w/CLASP)

N WA o
SEA SERVICE DEPLOTMENT RIBSOM
an ks mmery

[USHC RIFLE/M@BOL BADGES
NAVY/MARCOR QVERSEAS SERVICE RIBBON
JOINT SERVICE INEDALS

INSIGNIAS

USCS EXPERT RIFLE/PISTOL SHOT MEDAL

2

CHINA SERVICE MEDAL (EXTENDED)
SOUTHWEST ASTA SERVICE WHDAL
KOREAN SERVICE MEDAL

UNITED NATIONS SERVICE MEDAL
ARMED FORCES EXPEDITIONARY MEDAL

{FOREIGN CECORATIONS ﬁ QTRER ITENS NOT STOCKED/

ISSUED BY THE OEPARTKENT OF TNE MAVY MAY BE

CBTAIMED FROM CIVILIAN DEALERS OF MILITART

TR S
MMANITARTAN SERVICE MEDAL = 0Fs

SUPPLIES.)
PRILIPPINE DEFENSE/LIBERATION/IMDEPENDENCE XTBEON

PHILIPPINE/REPUBLIC OF KOREA/VIETMAM PRESIDENTIAL

UNIT CITATION

2 oL A

o O 7
NAVY/USCG UNIT COMKENDATION RIBSOW Tusror
MERLTORICUS UMIT CONMEMDATON R1B8ON
NAVY “ES R}BacN
k] OMBAT ACTION RTEBON

QOLD STAR LAPEL BUTTOM

NAVY EXPERT REFLE/PISTOL MEDAL
ANTARCTICA SERVICE MEDAL
USCG ARCTIC SERVICE MEDAL

REPUBLIC OF VIETHAM CARPALGN MEDAL

REPUBLIC OF VIETWAM MERITORIOUS WIT CITATION

)< {Gallantry Cross Wedal totor with Palm)
REPUBLIC OF VIETNAN MERITORIOUS UNIT CITATION
(Civil Actions Medal, First Class Color w/Palm)

4 wWonds I ~ 5éfé*méu" 2 ?//77.7-_ 7o S, e precte.
Howapnd 29 o Eaple Weg 3. 5&//4—6#’/ Ce Fozgof.
Youn e Fere Sf— Corccen A//?//‘ AL /ﬂ/'; Lec oids /’,"’5 bea ~
-/z"sﬁ inde 4 4o '/Aé.-/f/e?//::w*mi_ /)f’/" Sespccl. [ecords e N s
?75"’/’”3¢ Aivd, .Sr{d@w'/l} AE G T/ 8 R

REQUESTOR:

BUREAU OF NAVAL PERSONNEL
RETIRED RECORDS SECTION
{PERS-313E)

9700 PAGE BOULEVARD

ST. LOUIS, WO 63132

NAVPERS 1850765 (7-91)

*U.5.GPO:1004-300-7 3000053

AA002113
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REPLY CONCERNING MILITARY RECORDS DATE

RY v/

THE REPLY TO THE JNQUIRY WILL BE FOUND IN THE CHECKED [TEM(S). IF YOU WRITE TO US AGAIN ON THIS SUBJECT,
E RETURN YOUR ORIGINAL REQUEST, THIS FORM, AND ANY OTHER FORM YOU COMPLETE.

9. 30~ ?‘_:ﬁ

Copies of renuestsrd military persorned Dmedk:d recomdy are attached. We suggest you make an extra copy and guard against
of damage. We regrot if an ies may ba of poor quality, but they are the best copies cbiainable.

D The altached sepamation dociement may include the following information:  authority for separation, reason for separation, Reenlistment Eligibility

Coda. and Separation {SPN/SPD) Code. If you require @ copy of the separation documant that does not contan the ahove information, you may
requesl & deleted copy from this Center.

D The Privacy Act of 1974 does not permit he release of & social secusity sumber or ather personal informetion o the poblic withoul the
authorization of the veleran concerned. terefore, wa have deleted personal identifying data relating to other persons,

D The Reenlistment Eligibiity (RE) Corle issued upon release from active duty on

D Thea mason and authority for sepambon from active rhity/discharge on

[0 e recond of service in the indicates being in 8 POW siatus from ©

ﬂuiihq personnel. upon dischamge from the Armed Forces, afe msued dischamge cortificates. Thess certificales are prepared in the original only;
<thevelors, copies cannot be fumished. The law does provide that upon presentation of satisfactory proof of loss (such a3 a signed statement), an
honarably dischamged veleran or 4w surviving spouse may be given a “certificale n Yeu of lost or destroyed discharge” We am unable tp Msue a
cerificate in leu o anyone other than as provided by law, )

D Tha documont you have requested, DO Form 214, Report of Separation, was not usad unii Jan. 1, 1950. However, a similar form was used
at the tima the person named above was saparated. A copy of It is attached.

D When the person named ahove was separated, 1 was nol tha practice \o issus a document which served as a report of separbon.

. ’_.I The origina! mpor of separation was issued at the ime of separstion. Another original cannot be issved, The attached copy, howeaver, will
{ sve the same purposs as the origingl,

D No report of separntion was issued, since the persnn named above had no active service, or less than 00 days of aclive duly for raining.

D The service record of the person named ahove does not contain a copy of & report of separation, or s equivalent, Therefors, wn are instead

fumishing tha allached NA Form 13028, Certificaion of Military Service. This will serve as vesification of military service and may be used for any
officlal purpose. b :

%mmdmrmstMmmdyMMsmmmmmmm below. That office has jrisdicton rver the ssuance
of medals/awards. Any further comespondence on this aubject shauld ba addmesssd D that oifice.

[ arpercen, Atn: DagP-vsE-A =y Lisison Office. Room 3475 9700 Page Ave. St Louls, MO 83132

M\e madtical records requasied D The documenis requested pertaining to discharge have heen lant in the Department
of Vaterana Affairs (VA) anrd may he ohtained from tha VA offics shown halow.

D The Department of Dafense Privacy Program, 32 CFR 310.30(f). allows for the disciosure of medical records 1o the individual 1 whom thay
pertain. A portion of the raquested medical reconds, however, contains mforration which can be interpreted and explained proparty only by a physician.
If you wish us lo sand copies o a designated physician. please fumish us with the name and address of that physicien. The recuest MUST
INCLUDE the wiitien consenl (siqnalime) of the prrson whose recorts ane involvedd, authorizing the releasa of the recards i the dasignated physician

VAo C4f 422 &g 73590
J1000 NIZLSHzRE BLug

Los ANEELES (4, H02y

: y;»
fATRECL . eRzcKpop TR Ncplﬁmu L7/

=_ S0/ Sout# SZCTR STARECF f e, Navy Reference Brivch
Lﬁxs Ve E;f)‘,)'/ /\/ V 4 1/ ) Ng. NAL PERSONNEL RECORDS CENTER

(Miitawy Persoryvel Records)
9700 Page Avenua
St Loyis, Missouri 63132-5100

NATIONAL ARCHIVYES AND RECOQIBMINISTRATION NA FORM 13044 (REV. 2-93)

AA002114



THIS 1S AN NMPCATANT RECORD
SAFECUARD IT. ;

®:

@

‘ T. CART NAMEI-FIRST RAME-MIDOLE NAML 2. BERVIER MuM B Ty - .-I. BOCIAL SECURITY NUMBER
3 HOWARD, Sam X 2292928 - 422 3398
: 4. DEPANTWERT, COMPONENT AND BRANCH O CELABE $4, GRADE, PATE 0N RANR |4, PaY §. bATE  [Oar Mo TH YLAN
F . A o
3 wSMC 1opl = S e
o | Trncavizen L. & PLACE OF BINTH (Cily and Stats or Country} ». B:‘:l oAY HouTH | YEAR
* .m:‘"i:‘ Cse ¢ Glanton, Alabama nIATH 18 m m

vy, |[1om. SELEETIVE srwyich wviinin [A BELECTIVE BERYICK LOCAL BCARND NULRER, CITT, COUNTY, BTATE aND 215 CODR 2, DATE MDUCTES

F2a - DAY MONTR  [YEaR

553
g Not_Availeble R/A
u “Barragks, ] 8ta
g : Franeiscd,
]
= [oay {ntom T Ye
; ‘ 4 mﬂ. TrrEcTIVE 9 "’ ‘:”
54 and MCBul 1910 of 10 ¥ar &9 8ep
gE T2, LAST DUTY ANSISHMENT ANO MAOR COMMAND T3u, CHARACTER OF SERVICE b, TIPL &F LOATIPICATE INSUES
[ 4
¥ | 4Co Bn, lstMarDiv HONCRABLE N/A
H t4. DtSTRICT, ARLA COMMAND OR CONPE TO WHICH NESCAVIST TRANSFERNED 15, ALEMLISTHMENT cOOL
<
1 3
" | Marine Cw_ﬂ_’_hsum Faroes (Class III) Kanaas City, Miesouri i
g, TERMINAL GATE GF WESCRVES | 17, CUNNEWT ACTIVE SERVICE OTHER THAN BY INGUCTi0m s TERM [,
. UMY EE OBk 1At 1o 4, BOURCE DF KNTAY] or - PAYE OF ENTRY
BAT MonTH  yean (X susinven iFun Enitatoeat} []anuisvao (Prior Service) 7;:::,‘ oav MONTH  |vEAR
723 p 7 [ oruam - ; (Jeezvrisren h 63
TR, PRIOA REAULAA TWLISTHERTS | 10, anaua, AATE OR Sane a7 TIME OF |20, PLACE OF ENTAY INTD CORRERT ACTIVE senvicE ICHYy oad State)
- EMTHY INYO CUARRET AEY|Y e
None Privats (E~1) Brocklyn, New York i
2%, NOME OF RECORD AT TIMEL OF ENTAY NTD ACTIVE SEAYICE
{Sirwes, RFD, City. County, Siole and ZIP Code} I 2. ATATIMENT oF sravice TEANR juowres | oave
L )} WET BEAVICE THIR SLIR
I - EREDITANLE T : il 01 07 16
ran '
Rew York ’“:A:ﬂ::l:n BTHER RERYICE m-_"- m m
234 SPECIALTY MUMBEN & TiTLg 'Eu._n:u CTIVILIAN DECUPATION AND 130 TOTAL [Line {1) pius Line 2) 01 w
N} nUMW BER
b “bo 205 mgge:r b TOTAL ACTIVE SCAVICE ol o7 %
a m £. FORCIGH AND/ON 3EA SEMYICE ; oW )
% [T OETGRATicNS, MiDALS, BALGEY, I T & A =] WA R AUTHORIZE "'"__'
»
i
A
2%. EDOUCATION AND 'I'l‘AlllIl COMPLETED
Unknowvn
ZE&; NON-FAY PERIDOS/TIME LOST b, DAYS ASEALED LEAVE P [ 278, iNIUSANEE 1N PORCE |5 AMOUNT OF ALLOTMENT £, MONTH ALLOTMEINT
(Praceding Two Years) fMSL) ar USGLI) DISCONTINUED
. X
[
is| Oaknoun Uk [Jves (F@ue N /A N/A
oy YW, VA CLAIM NUMBER Z6, SERVICIWMEN'S GROUP LIFL INIURANCE COVIRAS
<>
b C- . [Fs10.000  [Jsreoo  [Juone
- KA
30, AEMARKS
None
-1
%
3
- .
- ,
= ”n. "lsllliﬂtl' A”:lé;t;'“cm;;:;mﬁﬂz'}slém:jfl- R PISCHANEE 32. BIGNATURE OF PYRSON SEINS TRANSFEARED OR DISCHARSED
s 153-24 Foch Boul
¢ Jamaice, ‘New York
% |99 TYPED WAME, SRADK AN® TITLE OF AUTHRIZING OFFICER
ol
x g -
; L. VIEAMANN; 1STLY, USMCR, AOIC
romsd O00)_rrevious ToiTieNE 9F ARMED FORCES OF THE UNITED STATES
DD, JuL a8 214 MC (1900}, Frevieis o 5240LLTE AKPORT OF TRAMSFER o DiscHarcg 5/ N-0101.880-4201 32/008 Ok HOMC-2
—
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THIS It AN IMPORTANY RECORD

. , . SAFEGUARD IT. . .1 _
T. LART NAML-FIRET RAME-MIDOLE MAML 2. BERVIER MUMB e 13, BOCIAL BECURITY RUMBER ’
i
o .
3| HOWARD, Sam X . 2292928 j22 | 64 3398
8 [T DEFARTMENT, COMPONLNT ANO BRANCN UR CLASS Ba, CAADE, RATE OR NANK |b PAT S, DaTE  [DAY MOWTH | JTRAR
« . or
i M : 1Cpl = g Hn]lnam
2 U7 v. s cinizen . PLACE OF RIATH (Cify and Siate o Country) ¥. Darg  JoAY MONTR | YEAR
: A= S | 18 | Angl| 48
fRrwip < e Clanton, Alabama : ainrn
» [ A
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