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Tulsa, Oklahoma 74103
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Attorneys for Defendant
BANK OF OKLAHOMA, N.A,

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, Case No.: A579963
I.L.C., a Nevada limited liability company; Dept. No.: XIII
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON, DEFENDANT BANK OF OKLAHOMA,
N.A.'S ANSWER TO PLAINTIFFS’
Plaintiffs, FIRST AMENDED COMPLAINT' AND
COUNTERCLAIM AGAINST GARY D.
v, THARALDSON

! Defendant Bank of Oklahoma, N.A. objects to the Court’s exercise of jurisdiction over it to the
extent the Plaintiffs’ claim relate to that certain guaranty executed by Plaintiff Tharaldson Motels
IL, Inc. (the “TMII Guaranty™). Any claim relating to the TMII Guaranty should be resolved in
the United States District Court for the District of North Dakota, Case No, 1:09-cv-30.
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SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY /.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

BANK OF OKLAHOMA,
Defendant and
Counterclaimant,
v,
GARY D. THARALDSON,

Plaintiff and
Counterdefendant.

For its amend answer to the First Amended Complaint of plaintiffs, defendant Bank of
Oklahoma, N.A. (“BOK™) admits, denies and alleges as follows:

I. BOK denies the allegations against it contained in paragraph 1. To the extent the
allegations of paragraph 1 are asserted against defendants other than BOK, BOK lacks sufficient

information so as to form a belief as to the truthfulness of them and therefore denies them.

2. BOK admits the allegations of paragraph 2 on information and belief.

3. BOK admits the allegations of paragraph 3 on information and belief.

4. BOK admits the allegations of paragraph 4 on information and belief.

3. Answering the allegations of paragraph 5, BOK admits that plaintiffs collectively refer

to themselves as "Plaintiffs" in their complaint.

6. BOK admits the first and second sentences of paragraph 6 on information and belief,
BOK lacks sufficient information so as to form a belief as to the truthfulness of the allegations of

the third sentence of paragraph 6 and therefore denies them, BOK alleges that the allegations of
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1§l the fourth and fifth sentence of paragraph 6 do not purport to state a claim against it and is

2 |} therefore required neither to admit nor to deny them in response.

3 7. - BOK admits the first sentence of the allegations of paragraph 7 on information and

4 || belief. BOK lacks sufficient information so as to form a belief as to the truthfulness of the

5 |i allegations of the second sentence of paragraph 7 and therefore denies them.

6 8. BOK admits the allegations of the first sentence of paragraph 8. BOK denies the

7 || remaining allegations of paragraph 8 other than the fact it is the named Co-Lead Lender of the

8 || transaction.

9 9. Answering the allegations of paragraph 9, BOK admits that plaintiffs collectively refer
10 |l to SFC, Scott and BOK collectively as the "Fiduciary Defendants.” BOK denies the representation
11 made by plaintiffs that BOK is or was a fiduciary to the plaintiffs.

12 10. BOK admits the allegations of the first sentence of paragraph 10 on information and
13 || belief. BOK alleges that the allegations of the second sentence of paragraph 10 do not purport to
14 || state a cause of action against it and that it therefore is required neithér to admit nor to deny them.
15 11, BOK admits the allegations of the first sentence of paragraph 11 on information and
16 || belief, BOK alleges that the allegations of the second sentence of paragraph 11 do not purport to
17 || staie a cause of action against it and that it therefore is required neither to admit nor to deny them.
18 12. BOK alleges that the allegations of paragraph 12 do not purport to state & cause of
19 || action against it and that it therefore is required neither to admit nor to deny them.
20 13. Answering the allegations of paragraph 13, BOK denies all allegations of this
21 paragraph as Plaintiff Tharaldson Motels II, Inc. has agreed to the exclusive jurisdiction of the
22 || courts of the State of North Dakota.
23 14. BOK alleges that the allegations of paragraph 14 do not purport to state a cause of
24 || action against it and that it therefore is required neither to admit nor to deny them.
25 i 15. BOK alleges that the allegations of paragraph 14 do not purport to state a cause of
26 || action against it and that it therefore is required neither to admit nor to deny them.
27 16. BOK alleges that the allegations of paragraph 16 do not purport io state a cause of
28 || action against it and therefore denies them.
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1 17. Answering the allegations of paragraph 17, BOK denies all allegations of this
2 || paragraph as Plaintiff Tharaldson Motels II, Inc. has agreed to the exclusive jurisdiction of the
3 #i courts of the State of North Dakota.
4 18. BOK alleges that the allegations of paragraph 18 do not purport to state a cause of
5 || action against it and therefore denies them.
6 19, Answering the allegations of paragraph 19, BOXK denies that venue of this matter is
7 appropriate in this Court and denies all allegations against it contained in this paragraph. To the
8 || extent the Plaintiffs’ claims herein relate to the TMII Guaranty such claims must be resolved in the
9 || United States District Court for the District of North Dakota, Case No. 1:09-cv-30.
10 20. BOK admits the allegations of paragraph 20 of the Amended Complaint.
3! 21. BOK admits the allegations of paragraph 21 of the Amended Complaint.
12 22, BOK admits the allegations of the first sentence of paragraph 22 of the Amended
13 {| Complaint. BOK is without knowledge or information sufficient to form a belief as to the
14 1t allegations of the remaining sentence of paragraph 22 and therefore denies the same.
15 23, BOK admits the allegations of paragraph 23 of the Amended Complaint.
16 24. BOK alleges that the allegations of paragraph 24 do not purport to state a cause of
17 || action against it and therefore denies them.
18 25. BOK alleges that the allegations of paragraph 25 do not purport to state a cause of
19 || action against it and therefore denies them,
20 26. BOK alleges that the allegations of paragraph 26 do not purport to state a cause of
21 || action against it and therefore denies them.
22 27. BOK alleges that the allegations of paragraph 27 do not purport to state a cause of
23 action against it and therefore denies them. '
24 28. BOK alleges that the allegations of paragraph 28 do not purport to state a cause of
25 || action against it and therefore denies them,
26 29. BOK alleges that the allegations of paragraph 29 do not purport fo state a cause of
27 || action against it and therefore denies them,
28 30. BOK alleges that the allegations of paragraph 30 do not purport to state a cause of
SA—
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1 action against it and therefore denies them,
2 31. BOK allcges that the allegations of paragraph 31 do not purport to state a cause of
3 || action against it and therefore denies them.
4 | 32. BOK alleges that the allegations of paragraph 32 do not purport to state a ceuse of
5 || action against it and therefore denies them.
6 33. BOK alleges that the allegations of paragraph 33 do not purport to state a cause of
7 || action against it and therefore denies them.
8 34. BOK denies the allegations of paragraph 34 against it. To the extent the allegations of
9 || paragraph 34 arc asserted against defendants other than BOK, BOK lacks sufficient information so
10 || as to form a belief as to the truthfulness of them and therefore denies them,
11 35. BOK alleges that the allegations of paragraph 35 do not purport to state a cause of
12 || action against it and therefore denies them.
13 36. BOK alleges that the allegations of paragraph 36 do not purport to state a cause of
14 || action against it and therefore denies them.
15 37. BOK alleges that the allegations of paragraph 37 do not purport to state a cause of
16 || action against it and therefore denies them.
17 38. BOK alleges that the allegations of paragraph 38 do not purport to state a cause of
18 || action against it and therefore denies them.
19 39, BOK alleges that the allegations of paragraph 39 do not purport to state a cause of
20 |} action against it and therefore denies them.
21 40. BOK admits that Manhattan West is located on 21 acres of land on Russell Road in Las
22 || Vegas, Nevada. BOK lacks sufficient information so as to form a belief as to the truthfulness of
23 |l the allegations of paragraph 40 and therefore denies them.
24 41. BOK admits the allegations of paragraph 41 on information and belief.
25 42. BOK alleges that the allegations of paragraph 42 do not purport to state a cause of
26 || action against it and therefore denies them.
27 43, BOK alleges that the allegations of paragraph 43 do not purport to state a cause of
28 || action against it and therefore denies them.
93 s g Py
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1 44, BOK admits the allegations of paragraph 44.
2 45, BOK admits the allegations of paragraph 435.
3 46, BOK alleges that the allegations of paragraph 46 do not purport to state a cause of
4 || action against it and therefore denies them.
5 47. BOK alleges that the allegations of paragraph 47 do not purport to state a cause of
6 || action against it and therefore denies them.
7 48. BOK alleges that the allegations of paragraph 48 do not purport to state a cause of
8 || action against it and therefore denies them.
g 49. BOK alleges that the allegations of paragraph 49 do not purport to state a cause of
10 || action against it and therefore denies them.
11 50. BOK alleges that the allegations of paragraph 50 do not purport to state a cause of
12 }| action against it and therefore denies them.
13 51, BOK alleges that the allegations of paragraph 51 do not purport to state a cause of
14 || action against it and therefore denies them.
15 52. BOK alleges that the allegations of paragraph 52 do not purport to state a cause of
16 || action against it and therefore denies them.
17 53. BOK alleges that the allegations of paragraph 53 do not purport to state a cause of
18 | action against it and therefore denies them.
19 54. BOK alleges that the allegations of paragraph 54 do not purport to state a cause of
20 || action against it and therefore denies them.
21 55, BOK alleges that the allegations of paragraph 55 do not purport to state a cause of
22 || action against it and therefore denies them.
23 56. BOK alleges that the allegations of paragraph 56 do not purport to state a cause of
24 || action against it and therefore denies them.
25 57.BOK alleges that the allegations of paragraph 57 do not purport to state a cause of
26 || action against it and therefore denies them.
27 58. BOK alleges that the allegations of paragraph 58 do not purport to state a causc of
28 || action against it and therefore denies them.
tﬁ%ﬁf 6~ 496099.1
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I 59. BOK alleges that the allegations of paragraph 59 do not purport 10 state a cause of
2 || action against it and therefore denics them.
3 60. BOK alleges that the allegations of paragraph 60 do not purport to state a caust of
4 || action against it and therefore denies them.
S 61. BOK. alleges that the allegations of paragraph 61 do not purport to state a cause of
6 || action against it and therefore denies them.
7 62. BOK alleges that the allegations of paragraph 62 do not purport to state a caus¢ of
8 || action against it and therefore denies them.
9 63. BOK alleges that the allegations of paragraph 63 do not purport to state & cause of
10 || action against it and therefore denies them.
11 64. BOK alleges that the allegations of paragraph 64 do not purport to state a cause of
12 || action against it and therefore denies them.
13 65. BOK alleges that the allegations of paragraph 65 do not purport to state a cause of
14 || action against it and therefore denies them, _
15 66. BOK alleges that the allegations of paragraph 66 do not purport to state a cause of
16 || action against it and therefore denies them.
Y7 67. BOK alleges that the allegations of paragraph 67 do not purport to state a cause of
18 Il action against it and therefore denies them.
19 68. BOK alleges that the allegations of paragraph 68 do not purport to state a cause of
20 || action against it and therefore denies them.
21 69. BOK admits the first sentence of paragraph 69. BOK denies the remaining
22 || allegations of paragraph 69 against it. To the extent the allegations of paragraph 69 are asserted
23 || against defendants other than BOK, BOK lacks sufficient information so as to form a belief as to
24 || the truthfulness of them and therefore denies them.
25 70. BOK denies the allegations of paragraph 70. To the extent the allegations of
26 |i paragraph 70 are asserted against defendants other than BOK, BOK lacks sufficient information so
27 || as to form a belief as to the truthfulness of them and therefore denies them.
28 71, BOK denies the allegations of paragraph 71 except for the last sentence. To the
393 g ey
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extent the allegations of paragraph 71 are asserted against defendants other than BOK, BOK lacks
sufficient information so as to form & belief as to the truthfulness of them and therefore denies
them.

72. BOK denies the allegations of paragraph 72.

73.  BOK alleges that the allegations of paragraph 73 do not purport to state a cause of
action against it and therefore denies them.

74.  BOK denies the allegations of paragraph 74. To the extent the allegations of
paragraph 74 are asserted against defendants other than BOK, BOK lacks sufficient information so
as to form a belief as to the truthfulness of them and therefore denies them,

75.  BOK denies the allegations of paragraph 75. To the extent the allegations of
paragraph 75 are asserted against defendants other than BOK, BOK lacks sufficient information so
as to form a belief as to the truthfulness of them and therefore denies them.,

76, Answering the allegations of paragraph 76, BOK admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
is required neither to admit nor to deny further.

77. Answering the allegations of paragraph 77, BOK admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
is required neither 1o admit nor to deny further.

78. Answering the allegations of paragraph 78, BOK admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
is required neither to admit nor to deny further.

79. BCK denies the allegations of paragraph 79,

80. Answering the allegations of paragraph 80, BOK admits the existence of the Senior
Loan Agreement, the Senior Debt Construction Note, and the Senior Debt Contingency Note, the
terms and provisions of which speak for themselves and about which BOK is required neither to
admit nor to deny fiwther.

81. Answering the allegations of paragraph 81, BOK admits the existence of the Senior

Debt Deed of Trust and Security Agreement with Assignment of Rents and Fixture Filing

8- 496099.1

12019-001

00444



| (Construction), the terms and provisions of which speak for themselves and about which BOK is

2 || required neither to admit nor to deny further.

3 82. Answering the allegations of paragraph 82, BOK admits the existence of the Senior

4 || Loan Agreement, the terms and provisions of which speak for themselves and about which BOK

5 || is required neither to admit nor to deny further.

6 83. Answering the allegations of paragraph 83, BOK admits the existence of the Senior

7 Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
8 || is required neither to admit nor to deny further,

9 84, Answering the allegations of paragraph 84, BOK admits the existence of the Senicr
10 Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
11 |l is required neither to admit nor to deny further.

12 85. Answering the allegations of paragraph 85, BOK admits the existence of the Senior
13 || Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
14 ]| is required neither to admit nor to deny further.
15 86. Answering the allegations of paragraph 86, BOK admits the existence of the Senior
16 || Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
17 || is required neither to admit nor to deny further.
18 87. Answering the allegations of paragraph 87, BOK admits the existence of the Senior
19 || Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
20 || is required neither to admit nor to deny further.
21 88, Answering the allegations of paragraph 88, BOK admits the existence of the Senior
22 || Loan Agreement, the terms and provisions of which speak for themselves and about which BOK
23 || is required neither to admit nor to deny further.
24 89. Answering the allegations of paragraph 89, BOK admits the existence of the Senior
25 || Deed of Trust, the terms and provisions of which speak for themselves and about which BOK is
26 || required neither to admit nor to deny further.
27 90, Answering the allegations of paragraph 90, BOK admits the existence of the Senior
28 || Deed of Trust, the terms and provisions of which speak for themselves and about which BOX is
RR—
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1 required neither to admit nor to deny further.
2 91. Answering the allegations of paragraph 91, BOK admits the existence of the Senior
3 || Deed of Trust, the terms and provisions of which speak for themselves and about which BOK is
4 || required neither to admit nor to deny further.
5 92. Answering the allegations of paragraph 92, BOK admits the existence of the Senior
6 || Loan Agreement, the Senior Loan, the Guaranty, and the Addendum, the terms and provisions of
7 || which speak for themselves and about which BOK is required neither to admit nor to deny further.
8 93, Answering the allegations of paragraph 93, BOK admits the existence of the Senior
9 || Loan Agreement and the Guaranty, the terms and provisions of which speak for themselves and
10 ]| about which BOK is required neither to admit nor to deny further.
11 94. BOK alleges that the allegations of paragraph 94 do not purport to state a cause of
12 || action against it and that it therefore is required neither to admit nor to deny them in response.
13 95. Answering the allegations of paragraph 95, BOK admits the existence of the
14 || Nonrecourse Participation Agreement, the Addendum to Nonrecourse Agreement, the
15 || Commitment to Participate, and the CVFS Third Senior Participation Agreement, the terms and
16 || provisions of which speak for themselves and about which BOK is required neither to admit nor to
17 1 deny further.
18 96. Answering the allegations of paragraph 96, BOK admits the existence of the Senior
19 || Loan, the Assignment of Construction Contract, Plans and Specifications, the Consent of General
20 || Contractor, and the Sworn Construction Statement, the terms and provisions of which speak for
21 themselves and about which BOK is required neither to admit ner to deny further,
22 97. BOK alleges that the allegations of paragraph 97 do not purport to state a cause of
23 || action against it and that it therefore is required neither to admit nor to deny them in response.
24 98. Answering the allegations of paragraph 98, BOK admits the existence of the
25 || Assumption Agrecment, the terms and provisions of which speak for themselves and about which
26 || BOK is required neither to admit nor to deny further.
27 99. Answering the allegations of paragraph 99, BOK admits the existence of the Fourth
28 || Amendment to Mezzanine Loan Agreement, the terms and provisions of which speak for
Lewia b Rota LLP
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1 themselves and about which BOK is required neither to admit nor to deny further.
2 100. Answering the allegations of paragraph 100, BOK admits the existence of the
3 || Mezzanine Note, the terms and provisions of which speak for themselves and about which BOK is
4 || required neither to admit nor to deny further. _
3 101,  Answeting the allegations of paragraph 101, BOK admits the existence of the
6 || First Amendment to Senior Deed of Trust and Security Agreement, the terms and provisions of
7 || which speak for themselves and about which BOK is required neither to admit nor to deny further.
8 102. Anpswering the allegations of paragraph 102, BOK admits the existence of the First
9 | Junior DOT Second Amendment, the terms and provisions of which speak for themselves and
10 || about which BOK is required neither to admit nor to deny further.
11 103,  Answering the allegations of paragraph 103, BOK admits the existence of the
12 || Mezzanine Participation Agreement, the terms and provisions of which speak for themselves and
13 || about which BOK is required neither to admit nor to deny further.
14 104. Answering the allegations of paragraph 104, BOK admits the existence of the
15 || Grant, Bargain, Sale Deed recorded February 7, 2008, the terms and provisions of which speak for
16 || themselves and about which BOK is required neither fo admit nor to deny further.
17 105. BOK alleges that the allegations of paragraph 105 do not purport to state a cause of
18 action against it and that it therefore is required neither to admit nor to deny them in response.
19 106. Answering the allegations of paragraph 106, BOK admits the existence of the
20 | Senior Loan, the terms and provisions of which speak for themselves and about which BOK is
21 || required neither to admit nor to deny further,
22 107. BOK admits the allegations of paragraph 107.
23 108. Answering the allegations of paragraph 108, BOK admits the existence of the
24 || Senior Loan and the CVFS Senior Participation Agreement, the terms and provisions of which
25 || speak for themselves and about which BOK is required neither to admit nor to deny further.
26 109. Answering the allegations of paragraph 109, BOK admits that plaintiffs refer to the
27 || Senior Loan Agreement, the CVFS participation, the Guaranty, and the TM21 Guaranty
28 || collectively in their complaint as "Plaintiffs Senior Loan Documents," the terms and provisions of
S |
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1 || which speak for themselves and about which they are required neither to admit nor to deny further.
2 110.  Answering the allegations of paragraph 110, BOXK admits the existence of the
3 || Senior Loan and the Mezzanine Deeds of Trust Subordination Agreement, the terms and
4 || provisions of which speak for themselves and about which BOK is required neither to admit nor to
5 || deny further.
6 111. BOK alleges that the allegations of paragraph 111 do not purport to state a cause of
7 action against it and that it therefore is required neither to admit nor to deny them in response.
8 112. BOK denies the allegations of paragraph 112. To the extent the allegations of
9 || paragraph 112 are asserted against defendants other than BOK, BOK lacks sufficient information
10 || so as to form a belief as to the truthfulness of them and therefore denies them.
11 113. BOK denies the allegations of paragraph 113. To the extent the allegations of
12 | paragraph 113 are asserted against defendants other than BOK, BOK lacks sufficient information
13 |l so as to form a belief as to the truthfulness of them and therefore denies them.
14 114. Answering the allegations of paragraph 114, BOK admits the existence of the
15 || Fourth Amendment to Loan Agreement (Edelstein), the terms and provisions of which speak for
16 ! themselves and about which BOK is required neither to admit nor to deny further.
17 115.  Answering the allegations of paragraph 115, BOK admits the existence of the First
18 || Amendment and Assumption Agreement to Gemstone LVS DOT, the terms and provisions of
19 || which speak for themselves and about which BOK is required neither to admit nor to deny further.
20 116. Answering the allegations of paragraph 116, BOK admits the existence of the
21 August 18, 2008 Nonrecourse Participation Agreement and the August 18, 2008 Addendum to
22 || Nonrecourse Participation Agreement, the terms and provisions of which speak for themselves and
23 || about which BOK is required neither to admit nor to deny further.
24 117. BOK admits the allegations of paragraph 117.
25 118, BOK admits the allegations of paragraph 118
26 119. BOK admits the allegations of paragraph 119.
27 120. BOK admits the allegations of paragraph 120.
28 121. BOK denies the allegations contained in paragraph 121. To the extent the
2990 e s Py
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1 allegations of paragraph 121 are asserted against defendants other than BOK, BOK lacks sufficient

2 || information so as to form a belief as to the truthfulness of them and therefore denies them.

3 122. BOK denies all allegations contained in paragraph 122, To the extent the

4 || allegations of paragraph 122 are asserted against defendants other than BOK, BOK lacks sufficient

5 1| information so as to form a belief as to the truthfulness of them and therefore denies them.

6 123. BOK denies the allegations contained in paragraph 123. To the extent the

7 || allegations of paragraph 123 are asserted against defendants other than BOK, BOX lacks sufficient

8 || information so as to form a belief as to the truthfulness of them and therefore denies them.

9 124. BOK denies the allegations contained in paragraph 124. To the extent the
10 || allegations of paragraph 124 are asserted against defendants other than BOK, BOK lacks sufficient
11 || information so as to form a belief as to the truthfulness of them and therefore denies them.

12 125. BOX denies the allegations contained in paragraph 125. To the extent the
13 || allegations of paragraph 125 are asserted against defendants other than BOK, BOK iacks sufficient
14 || information so as to form a belief as to the truthfulness of them and therefore denies them.
15 126. BOK denies the allegations comtained in paragraph 126. To the extent the
16 || allegations of paragraph 126 are asserted against defendants other than BOK, BOK lacks sufficient
17 || information so as to form a belief as to the truthfulness of them and therefore denies them,
18 127. BOK denies the allegations contained in paragraph 127. To the extent the
19 || allegations of paragraph 127 are asserted against defendants other than BOK, BOK lacks sufficient
20 || information so as to form a belief as to the truthfulness of them and therefore denies them.
21 128. BOK denies the allegations contained in paragraph 128. To the extent the
22 allegations of paragraph 128 are asserted against defendants other than BOK, BOK lacks
23 sufficient information so as to form a belief as to the truthfulness of them and therefore denies
24 them.
25 129, BOK denies the allegations contained in paragraph 129. To the extent the
26 || allegations of paragraph 129 are asserted against defendants other than BOK, BOK lacks sufficient
27 || information so as to form a belief as to the truthfulness of them and therefore denies them.
28 130, BOK denies the ellegations contained in paragraph 130. To the extent the
NE—
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1 allegations of patagraph 130 are asserted against defendants other than BOK, BOK lacks sufficient

2 || information so as to form a belief as to the truthfulness of them and therefore denies them.

3 131.  BOK denies the allegations contained in paragraph 131, To the extent the

4 || allegations of paragraph 131 are asserted against defendants other than BOK, BOK lacks sufficient

5 || information so as to form a bekief as to the truthfulness of them and therefore denies them.

6 132, BOK denies the allegations contained in paragraph 132. To the extent the

7 || allegations of paragraph 132 are asserted against defendants other than BOK, BOK lacks sufficient

8 || information so as to form & belief as to the truthfulness of them and therefore denies them.

9 133, BOK denies the allegations contained in paragraph 133. To the exient the
10 || allegations of paragraph 133 are asserted against defendants other than BOK, BOK lacks sufficient
11 information so as to form a belief as to the truthfulness of them and therefore denies them.

12 134, BOK denies the allegations contained in paragraph 134, To the extent the
13 allegations of paragraph 134 are asserted against defendants other than BOK, BOK lacks sufficient
14 | information so as to form a belief as to the truthfulness of them and therefore denies them.
15 135. BOK alleges that the allegations of paragraph 135 call for speculation, and
16 || specifically speculation as to plaintiffs' state of mind, and therefore denies them.
17 136. BOK denies the allegations contained in paragraph 136, To the extent the
18 || allegations of paragraph 136 are asserted against defendants other than BOK, BOK lacks sufficient
19 1l information so as to form a belief as to the truthfulness of them and therefore denies them.
20 137. BOK denies the allegations contained in paragraph 137. To the extent the
21 allegations of paragraph 137 are asserted against defendants other than BOK, BOK lacks sufficient
22 | information so as to form a belief as to the truthfulness of them and therefore denies them.
23 138. BOK denies the allegations contained in paragraph 138, To the extent the
24 || allegations of paragraph 138 are asserted against defendants other than BOK, BOK lacks sufficient
25 |{ information so as to form a belief as to the truthfulness of them and therefore denies them.
26 139. Answering the allegations of paragraph 139, BOX admits the existence of the
27 |} Senior Loan, the terms and provisions of which speak for themselves and about which BOK is
28 |l required neither to admit nor to deny further.
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1 140. BOK alleges that the allegations of paragraph 140 call for speculation, and

2 |j specifically speculation as to plaintiffs' state of mind, and therefore denies them.

3 141. BOK denies the allegations contained in paragraph 141. To the extent the

4 || anegations of paragraph 141 are asserted against defendants other than BOK, BOK lacks sufficient

5 || information so as to form a belief as to the truthfulness of them and therefore denies them,

6 142, BOK denies the allegations contained in paragraph 142, To the extent the

7 || allegations of paragraph 142 are asserted against defendants other than BOK, BOK lacks sufficient

8 || information so as to form a belief as to the truthfulness of them and therefore denies them.

9 143, BOK denies the allegations contained in paragraph 143. To the extent the
10 || allegations of paragraph 143 are asserted against defendants other than BOK, BOK lacks sufficient
11 || information so as to form a belicf as to the truthfulness of them and therefore denies them.

12 144, BOK denies the allegations contained in paragraph 144. To the extent the
13 || allegations of paragraph 144 are asserted against defendants other than BOK, BOX lacks sufficient
14 || information so as to form a belief as to the truthfulness of them and therefore denies them.
15 145. BOK denies the allegations contained in paragraph 145. To the extent the
16 allegations of paragraph 145 are asserted against defendants other than BOK, BOK lacks sufficient
17 || information so as to form a belief as to the truthfuiness of them and thercfore denies them.
18 146. BOK denies the allegations contained in paragraph 146, To the extent the
19 | allegations of paragraph 146 are asserted against defendants other than BOK, BOK lacks sufficient
20 || information so as to form a belief as to the truthfulness of them and therefore denies them.
21 147. BOK denies the allegations contained in paragraph 147. To the extent the
22 || allegations of paragraph 147 are asserted against defendants other than BOK, BOK lacks sufficient
23 information so as to form a belief as to the truthfulness of them and therefore denies them.
24 148,  BOK admits the allegations of paragraph 148 of the Amended Complaint,
25 149, Answering the allegations of paragraph 149, BOK admits the existence of the
26 || Senior Loan, the terms and provisions of which speak for themselves and about which BOK is
27 || required neither to admit nor to deny further.
28 150. BOK alleges that the allegations of paragraph 150 call for speculation, and
—
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specifically speculation as to plaintiffs' state of mind, and therefore denies them.

151. BOK denies the allegations contained in paragraph 151. To the extent the
allegations of paragraph 151 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

152. BOK denies the allegations contained in paragraph 152. To the extent the
allegations of paragraph 152 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

153, BOK denies the allegations contained in paragraph 153, To the extent the
allegations of paragraph 153 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

154. BOK denies the allegations contained in paragraph 154, To the extent the
allegations of paragraph 154 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them,

155. BOK denies the allepations contained in paragraph 155, To the extent the
allegations of paragraph 155 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

156. BOK denies the allegations contained in paragraph 156. To the extent the
allegations of paragraph 156 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

157. BOK denies the allegations comtained in paragraph 157. To the exient the
allegations of paragraph 157 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

158, BOK admits the allegations of paragraph 158,

159. BOK denies the allegations contained in paragraph 159. To the extent the
allegations of paragraph 159 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

160. BOK denies the allegations contained in paragraph 160. To the extent the
allegations of paragraph 160 are asserted against defendants other than BOK, BOK lacks sufficient
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1 || information so as to form a belief as to the truthfulness of them and therefore denies them.
2 161, BOK denies the allegations contained in paragraph 161, To the extent the
3 i allegations of paragraph 161 are asserted against defendants other than BOK, BOK lacks sufficient
4 || information so as to form a belief as to the truthfulness of them and therefore denies them.
5 162. BOK alleges that the allegations of paragraph 162 call for speculation, and
6 specifically speculation as to plaintiffs' state of mind, and therefore denies them.
7 163. BOK alleges that the allegations of paragraph 163 do not purport to state a claim
8 || for relief against BOK and therefore denies them,
9 164. BOK alleges that the allegations of paragraph 164 do not purport to state a claim
10 | for relief against BOK and therefore denies them.
11 165. BOK alleges that the allegations of paragraph 165 do not purport to state a claim
12 |} for relief against BOK and therefore denies them.
13 166, BOK denics the allegations contained in paragraph 166. To the extent the
14 || allegations of paragraph 166 are asserted against defendants other than BOK, BOK lacks sufficient
15 || inforration so as to form a belief as to the truthfulness of them and therefore denies them.
16 167. BOK denies the allegations contained in paragraph 167, To the extent the
17 || allegations of paragraph 167 are asserted against defendants other than BOK, BOK lacks sufficient
18 | information so as to form a belief as to the truthfulness of them and therefore denies them.
19 168. BOK denies the allegations contained in paragraph 168, To the extent the
20 || allegations of paragraph 168 are asserted against defendants other than BOK, BOK lacks sufficient
21 || information so as to form a belief as to the truthfulness of them and therefore denies them.,
22 169. BOK alleges that the allegations of paragraph 169 call for speculation, and
23 | specifically speculation as to plaintiffs' state of mind, and therefore denies them, BOK denies any
24 || assertion that it was a “Fiduciary Defendant” to the plaintiffs.
25 170. BOK denies the allegations contained in paragraph 170. To the extent the
26 || allegations of paragraph 170 are asserted against defendants other than BOK, BOK lacks sufficient
27 || information so as to form a belief as to the truthfulness of them and therefore denies them.
28 171, BOK denies the allegations contained in paragraph 171. To the extent the
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1 allegations of paragraph 171 are asserted against defendants other than BOK, BOK lacks sufficient

2 || information so as to form a belief as to the truthfulness of them and therefore denies them.

3 172. BOK denies the allegations contained in paragraph 172. To the extent the

4 || allegations of paragraph 172 are asserted against defendants other than BOK, BOK lacks sufficient

5 || information so as to form a belief as to the truthfulness of them and therefore denies them.

6 173. BOK denies the allegations contained in paragraph 173. To the extent the

7 || allegations of paragraph 173 are asserted against defendants other than BOK, BOK lacks sufficient

8 || information so as to form a belief as to the truthfulness of them and therefore denies them.

9 174. BOK denies the allegations contained in paragraph 174. To the extent the
10 || allegations of paragraph 174 are asserted against defendants other than BOK, BOK lacks sufficient
11 || information so as to form a belief as to the truthfulness of them and therefore denies them.

12 175. BOK denies the allegations contained in paragraph 175, To the extent the

13 || allegations of paragraph 175 are asserted against defendants other than BOK, BOK lacks sufficient

14 || information so as to form a belief as to the truthfulness of them and therefore denies them.

15 176. BOK denies the allegations contained in paragraph 176, Subject to this denial,

16 || BOK admits that TM2I executed a guaranty that adopted North Dakota law. To the extent the

17 || allegations of paragraph 176 are asserted against defendants other than BOK, BOK lacks sufficient

18 || information so as to form a belief as to the truthfulness of them and therefore denies them.

19 177. BOK denies the allegations contained in paragraph 177. To the extent the

20 || allegations of paragraph 177 are asserted against defendants other than BOK, BOK lacks sufficient

21 || information so as to form a belief as to the truthfulness of them and therefore denies them.

22 178. BOK denies the allegations contained in paragraph 178, To the extent the

23 || allegations of paragraph 178 are asserted against defendants other than BOK, BOK lacks sufficient

24 || information so as to form a belief as to the truthfulness of them and therefore denies them.

25 179. BOK denies the allegations contained in paragraph 179. To the extent the

26 || allegations of paragraph 179 arc asserted against defendants other than BOK, BOK lacks sufficient

27 || information so as to form a belief as to the truthfulness of them and therefore denies them.

28 180. BOK denies the allegations contained in paragraph 180, To the extent the
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1 allegations of paragraph 180 are asserted against defendants other than BOK, BOK lacks sufficient
2 || information so as to form a belief as to the truthfulness of them and therefore denies them.
3 18]1. BOK denies the allegations contained in paragraph 181. To the extent the
4 || allegations of paragraph 181 are asserted against defendanis other than BOK, BOK lacks sufficient
5 || information so as to form a belief as to the truthfulness of them and therefore denies them.
6 182. BOK alleges that the allegations of paragraph 182 call for speculation, and
7 || specifically speculation as to plaintiffs’ state of mind, and therefore denies them.
8 183. BOK denies the allegations contained in paragraph 183. To the extent the
9 allegations of paragraph 183 are asserted against defendants other than BOK, BOK lacks sufficient
10 || information so as to form a belief as to the truthfulness of them and therefore denies them.
11 184. BOK denies the allegations contained in paragraph 184. To the extent the
12 || allegations of paragraph 184 are asserted against defendants other than BOK, BOK lacks sufficient
13 || information so as to form a belief as to the truthfulness of them and therefore denies them.
14 185. BOK denies the allegations contained in paragraph 185. To the extent the
15 || allegations of paragraph 185 are asserted against defendants other than BOK, BOK lacks sufficient
16 || information so as to form a belief as to the truthfulness of them and therefore denies them.
17 186. BOK denies the allegations contained in paragraph 186. To the extent the
18 || allegations of paragraph 186 are asserted against defendants other than BOK, BOK lacks sufficient
19 || information so as to form a belief as to the truthfulness of them and therefore denies them.
20 187. BOK denies the allegations contained in paragraph 187. To the extent the
21 allegations of paragraph 187 are asserted against defendants other than BOK, BOK lacks sufficient
22 || information so as to form a belief as to the truthfulness of them and therefore denies them.
23 188. BOK admits the allegations of paragraph 188 of the Amended Complaint.
24 189. BOX admits the allegations of paragraph 189 of the Amended Complaint.
25 190. BOK denies the allegations contained in peragraph 190. To the extent the
26 || allegations of paragraph 190 are asserted against defendants other than BOK, BOK lacks sufficient
27 || information so as to form a belief as to the truthfulness of them and therefore denies them.
28 191. BOK denies the allegations contained in paragraph 191. To the extent the
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1 allegations of paragraph 191 are asserted against defendants other than BOK, BOK lacks sufficient
2 || information so as to form a belief as to the truthfulness of them and therefore denies them,
3 192, BOK alleges that the allegations of paragraph 192 do not purport to state a claim
4 | for relief against BOK and therefore denies them.
5 193, BOKX alleges that the allegations of paragraph 193 do not purport to state a claim
6 || for relief against it and therefore denies them.
7 194, BOK denies the allegations contained in paragraph 194. To the extent the
8 1l allegations of paragraph 194 are asserted against defendants other than BOK, BOK lacks sufficient
9 || information so as to form a belief as to the truthfulness of them and therefore denies them.
10 195. BOK denies the allegations contained in paragraph 195. To the extent the
11 1 allegations of paragraph 195 are asserted against defendants other than BOK, BOK lacks sufficient
12 || information so as to form a belief as to the truthfulness of them and therefore denies them.
13 196. BOK denies the allegations contained in paragraph 196, To the extent the
14 1| allegations of paragraph 196 are asserted against defendants other than BOK, BOK lacks sufficient
15 || information so as to form a belief as to the truthfislness of them and therefore denies them.
16 197. BOK denies the allegations contained in paragraph 197. . To the extent the
17 || allegations of paragraph 197 are asserted against defendants other than BOK, BOK lacks sufficient
18 || information so as to form a belief as to the truthfulness of them and therefore denies them.
19 198. BOK denies the allegations contained in paragraph 198, To the extent the
20 | allegations of paragraph 198 arc asserted against defendants other than BOK, BOK lacks sufficient
21 || information so as to form a belief as to the truthfulness of them and therefore denies them.
22 199. BOK denies the allegations contained in paragraph 199. To the extent the
23 || allegations of paragraph 199 are asserted against defendants other than BOK, BOK lacks sufficient
24 || information so as to form a belief as to the truthfulness of them and therefore denies them.
25 200. Answering the allegations of paragraph 200, BOK repeats and realleges its
26 |1 responses to paragraphs ! through 199, inclusive, as if fully stated here.
27 201. BOK alleges that the allegations of paragraph 201 do not purport to state a claim
28 || against it and that it is required neither to admit nor to deny them in response,
313 oot g vy
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1 202. BOK alieges that the allegations of paragraph 202 do net purport to state a claim
2 || against it and that it is required neither to admit nor to deny them in response.
3 203. BOK alleges that the allegations of paragraph 203 do not purport to state a claim
4 || against it and that it is required neither to admit nor to deny them in response.
5 204. BOK alleges that the allegations of paragraph 204 do not purport to state a claim
6 || against it and that it is required neither to admit nor to deny them in response.
7 205. BOK alleges that the allegations of paragraph 205 do not purport to state a claim
8 || against it and that it is required neither to admit nor to deny them in response.
9 206. BOK alleges that the allegations of paragraph 206 do not purport to state a claim
10 || against it and that it is required neither to admit nor to deny them in response.
11 207. BOK alleges that the allegations of paragraph 207 do not purport to state a claim
12 || against it and that it is required neither to admit nor to deny them in response.
13 208, BOK alleges that the allegations of paragraph 208 do not purport to state a claim
14 || against it and that it is required neither to admit nor to deny them in response.
15 209, BOK alleges that the allegations of paragraph 209 do not purport to state a claim
16 || against it and that it is required neither to admit nor to deny them in response.
17 210. BOK alleges that the allegations of paragraph 210 call for speculation, and
18 || specifically speculation as to plaintiffs' state of mind, and therefore denies them.
19 211. BOK denies the allegations contained in paragraph 211. To the extent the
20 || allegations of paragraph 211 are asseried against defendants other than BOK, BOKX lacks sufficient
21 || information so as to form a belief as to the truthfulness of them and therefore denies them.
22 212. BOK denies the allegations contained in paragraph 212. To the extent the
23 || allegations of paragraph 212 are asserted against defendants other than BOK, BOK lacks sufficient
24 1| information so as to form a belief as to the truthfulness of them and therefore denies them.
25 213. BOK denies the allegations contained in paragraph 213. To the extent the
26 || allegations of paragraph 213 are asserted against defendants other than BOK, BOKX lacks sufficient
27 || information so as to form a belief as to the truthfulness of them and therefore denies them.
28 214, BOK denies the allegations contained in paregraph 214. To the extent the
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1 allegations of paragraph 214 are asserted against defendants other than BOK, BOK lacks sufficient
2 || information so as to form a belief as to the truthfulness of them and therefore denies them.
3 215. BOK denies the allegations contained in paragraph 215. To the extent the
4 || allegations of paragraph 215 are asserted against defendants other than BOK, BOK lacks sufficient
5 || information so as to form a belief as to the truthfulness of them and therefore denies them.
6 i 216, BOK denies the allegations contained in paragraph 216, To the extent the
7 || allegations of paragraph 216 are asserted against defendants other than BOK, BOK lacks sufficient
8 || information so as to form a belief as to the truthfulness of them and therefore denies them.
9 217. Answering the allegations of paragraph 217, BOK repeats and realleges its
10 |i responses to paragraphs 1 through 216, inclusive, as if fully stated here.
11 218, BOK denies the allegations contained in paragraph 218. To the extent the
12 |} allegations of paragraph 218 arc asserted against defendants other than BOK, BOK lacks sufficient
13 |} information so as to form a belief as to the truthfulness of them and therefore denies them.
14 219, BOK denies the allegations contained in paragraph 219. To the extent the
15 || allegations of paragraph 219 are asserted against defendants other than BOK, BOK lacks sufficient
16 || information so as to form a belief as to the truthfulness of them and therefore denies them.
17 220, BOK denies the allegations contained in paragraph 220. To the extent the
18 il allegations of paragraph 220 are asserted apainst defendants other than BOK, BOK lacks sufficient
19 || information so as to form a belief as to the truthfulness of them and therefore denies them.
20 221. BOK denies the allegations contained in paragraph 221. To the extent the
21 allegations of paragraph 221 are asserted against defendants other than BOK, BOK lacks sufficient
22 || information so as to form a belief as to the truthfulness of them and therefore denies them.
23 222. BOK denies the allegations contained in paragraph 222. To the extent the
24 || allegations of paragraph 222 are asserted against defendants other than BOK, BOK lacks sufficient
25 || information so s to form a belief as to the truthfulness of them and therefore denies them.
26 223. BOK denies the allegations contained in paragraph 223. To the extent the
27 || allegations of paragraph 223 are asserted against defendants other than BOK, BOK lacks sufficient
28 || information so as to form a belief as to the truthfulness of them and therefore denies them.
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224. BOK denies the allegations contained in paragraph 224, To the extent the
allegations of paragraph 224 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

225, BOK denies the allegations contained in paragraph 225. To the extent the
allegations of paragraph 225 are asserted against defendants other than BOK, BOK lacks sufﬁc‘ient
information so as to form a belief as to the truthfulness of them and therefore denics them,

226. Answering the allegations of paragraph 226, BOK repeats and realleges its
responses to paragraphs 1 through 225, inclusive, as if fully stated here.

227, BOK denies the allegations contained in paragraph 227. To the extent the
allegations of paragraph 227 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them,

228. BOK denies the allegations contained in paragraph 228. To the extent the
allegations of paragraph 228 are asserted against defendants other than BOK, BOK lacks sufficient

information so as to form a belief as to the truthfulness of them and therefore denies them.

229. BOK denies the allegations contained in paragraph 229. To the extent the
allegations of paragraph 229 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

230. BOK denies the allegations contained in paragraph 230. To the extent the
allegations of paragraph 230 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

231. BOK denies the allegations contsined in paragraph 231, To the extent the
allegations of paragraph 231 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

232. BOK denies the allegations contained in paragraph 232. To the extent the
allegations of paragraph 232 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

233, BOK denies the allepations contained in paragraph 233. To the extent the
allegations of paragraph 233 are asserted against defendants other than BOK, BOK lacks sufficient
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I || information so as to form a belief as to the truthfulness of them and therefore denies them,
2 234. BOK denies the allegations contained in paragraph 234. To the extent the
3 “ allegations of paragraph 234 are asserted against defendants other than BOK, BOK lacks sufficient
4 || information so as to form a belief as to the truthfulness of them and therefore denies them.
5 235. BOK denies the allegations contained in paragraph 235. To the extent the
6 || allegations of paragraph 235 are asserted against defendants other than BOK, BOK lacks sufficient
7 |l information so as to form a belief as to the truthfulness of them and therefore denies them.
8 236. BOK denies the allegations contained in paragraph 236. To the extent the
9 || allegations of paragraph 236 are asserted against defendants other than BOK, BOK lacks sufficient
10 || information so as to form a belief as to the truthfulness of them and therefore denies them.
11 237. Answering the allegations of paragraph 237, BOK repeats and realleges its
12 | responses to paragraphs 1 through 236, inclusive, as if fully stated here.
13 238, BOK denies the allegations contained in paragraph 238. To the extent the
14 | allegations of paragraph 238 are asserted against defendants other than BOK, BOK lacks sufficient
15 || information so as to form a belief as to the truthfulness of them and therefore denies them.
16 239. 'BOK denies the allegations contained in paragraph 239. To the extent the
17 || allegations of paragraph 239 are asserted against defendants other than BOK, BOK lacks sufficient
13 || information so as to form a belief as to the trathfulness of them and therefore denies them.
19 240. BOK denies the allegations contained in paragraph 240. To the extent the
20 || allegations of paragraph 240 are asserted against defendants other than BOK, BOK lacks sufficient
21 || information so as to form a belief as to the truthfulness of them and therefore denies them.
22 241. BOK denies the allegations contained in paragraph 241, To the extent the
23 || allegations of paragraph 241 are asserted against defendants other than BOK, BOK lacks sufficient
24 || information so as to form a belief as to the truthfulness of them and therefore denies them.
25 242. BOK denies the allegations contained in paragraph 242. To the extent the
26 || allegations of paragraph 242 are asserted against defendants other than BOK, BOK lacks sufficient
27 || information so as to form a belief as to the truthfulness of them and therefore denies them.
28 243. BOK denies the allegations contained in paragraph 243. To the extent the
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1 1 allegations of paragraph 243 are asserted against defendants other than BOK, BOK lacks sufficient

2 information so as to form a belief as to the truthfulness of tht;m and therefore denies them.

3 244, BOK denies the allegations contained in paragraph 244. To the extent the

4 || allegations of paragraph 244 are asserted against defendants other than BOK, BOK lacks sufficient

5 || information so as to form a belief as to the truthfulness of them and therefore denies them.

6 245, BOK denies the allegations contained in paragraph 245. To the extent the

7 || allegations of paragraph 245 are asserted against defendants other than BOK, BOK lacks sufficient

8 || information so as to form a belief as to the truthfulness of them and therefore denies them.

9 246. BOK denies the allegations contained in paragraph 246, To the extent the
10 || allegations of paragraph 246 are asserted against defendants other than BOK, BOK lacks sufficient
11 || information so as to form a belief as to the truthfulness of them and therefore denies them.

12 247. BOK denies the allegations contained in paragraph 247. To the extent the
13 || allegations of paragraph 247 are asserted against defendants other than BOK, BOK lacks sufficient
14 il information so as to form a belief as to the truthfulness of them and therefore denies them,
15 248. BOK denies the allegations contained in paragraph 248. To the extent the
16 || allepations of paragraph 248 are asserted against defendants other than BOK, BOK lacks sufficient
17 || information so as to form a belicf as to the truthfulness of them and therefore denies them.
18 249, BOK denies the allegations contained in paragraph 249. To the extent the
19 || allegations of paragraph 249 arc asserted against defendants other than BOK, BOK lacks sufficient
20 || information so as to form a belief as to the truthfulness of them and therefore denies them.
21 250, Answering the allegations of paragraph 250, BOK repeats and realleges its
22 || responses to paragraphs 1 through 249, inclusive, as if fully stated here.
23 251. BOK denies the allegations contained in paragraph 251, To the extent the
24 || allegations of paragraph 251 are asserted against defendants other than BOK, BOK lacks sufficient
25 1| information so as to form a belief as to the truthfulness of them and therefore denies them,
26 252. BOK denies the allegations contained in paragraph 252. To the exient the
27 || allegations of paragraph 252 arc asserted against defendants other than BOX, BOK lacks sufficient
28 |l information so as to form a belief as to the truthfulness of them and therefore denies them.
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253, BOK denies the allegations contained in paragraph 253. To the extent the
allcgations of paragraph 253 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

254, BOK denies the allegations comtained in paragraph 254. To the extent the
allegations of paragraph 254 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them,

255. BOK denies the allegations contained in paragraph 255. To the extent the
allegations of paragraph 255 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

256, BOK denies the allegations contained in paragraph 256. To the extent the
allegations of paragraph 256 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

257. BOK denies the allegations contained in paragraph 257. To the extent the
allegations of paragraph 257 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

258. BOK denies the allegations contained in paragraph 258. To the extent the
allegations of paragraph 258 are asserted against defendants other than BOK, BOK lacks sutficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

259. BOK denies the allegations contained in paragraph 259, To the extent the
allegations of paragraph 259 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

260. BOK denies the allegations contained in paragraph 260. To the extent the
allegations of paragraph 260 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

261, BOK denies the allegations contained in paragraph 261. To the extent the
allegations of paragraph 261 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

262, BOK denies the allegations contained in paragraph 262, To the extent the
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allegations of paragraph 262 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belicf as to the truthfulness of them and therefore denies them,

263. BOK denies the allegations contained in paragraph 263. To the extent the
allegations of paragraph 263 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

264. Answering the allegations of paragraph 264, BOK repeats and realleges its
responses to paragraphs 1 through 263, inclusive, as if fully stated here.

265. BOK admits the allegations of paragraph 265 on information and belief.

266. BOK lacks sufficient information so as to form a belief as to the truthfulness of the
allegations of paragraph 266 and therefore denies them,

267. BOK denies the allegations contained in paragraph 267. To the extent the
allegations of paragraph 267 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

268. BOK denies the allegations contained in paragtaph 268, To the extent the
allegations of paragraph 268 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

269. BOK denies the allegations contained in paragraph 269. To the extent the
allegations of paragraph 269 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

270. BOK denies the allegations contained in paragraph 270. To the extent the
allegations of paragraph 270 are asserted against defendants other than BOK, BOK lacks sufficient
information so as to form a belief as to the truthfulness of them and therefore denies them.

271. Answering the allegations of paragraph 271, BOK repeats and realleges its
responses to paragraphs 1 through 270, inclusive, as if fully stated here.

272. BOK denies the allcgations contained in paragraph 272. To the extent the
allegations of paragraph 272 are asserted against defendants other than BOK, BOK lacks sufficient
information $o as to form a belief as to the truthfulness of them and therefore denies them.

273. BOK denies the allegations contained in paragraph 273. To the extent the
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1 allegations of paragraph 273 are asserted against defendants other than BOK, BOK lacks sufficient
2 i| information so as to form a belief as to the truthfulness of them and therefore denies them.
3 274, BOK denies the allegations contained in paragraph 274, To the extent the
4 |I allegations of paragraph 274 are asserted against defendants other than BOK, BOK lacks sufficient
3 || information so as to form a belief as to the truthfulness of them and therefore denies them.
6 275. BOK denies the allegations contained in paragraph 275, To the extent the
7 |} allegations of paragraph 275 are asserted against defendants other than BOK, BOK lacks sufficient
8 | information so as to form a belief as to the truthfulness of them and therefore denies them.
9 276. Answering the allegations of paragraph 276, BOK repeats and realleges its
10 || responses to paragraphs 1 through 275, inclusive, as if fully stated here.
1 277. BOK denies the allegations contained in paragraph 277. To the extent the
12 || allegations of paragraph 277 are asserted against defendants other than BOK, BOK lacks sufficient
I3 | information so as to form a belief as to the truthfulness of them and therefore denies them.
14 278. BOK denies the allegations contained in paragraph 278. To the extent the
15 || allegations of paragraph 278 are asserted against defendants other than BOK, BOK lacks sufficient
16 | information so as to form a belief as to the truthfulness of them and therefore denies them.
17 279. BOK denies the allegations contained in paragraph 279. To the extent the
18 || allegations of paragraph 279 are asserted against defendants other than BOK, BOX lacks sufficient
19 || information so as to form a belief as to the truthfulness of them and therefore denies them.
20 280. BOK denies the allegations contained in paragraph 280. To the extent the
21 |i allegations of paragraph 280 are asserted against defendants other than BOK, BOK lacks sufficient
22 || information so as to form a belief as to the truthfulness of them and therefore denies them.
23 281. Answering the allegations of paragraph 281, BOK repeats and realleges its
24 | responses to paragraphs 1 through 280, inclusive, as if fully stated here.
25 282, BOK denies the allegations contained in paragraph 282, To the extent the
26 || allegations of paragraph 282 are asserted against defendants other than BOK, BOK lacks sufficient
27 |l information so as to form a belief as to the truthfulness of them and therefore denies them,
28 283. BOK denies the allogations contained in paragraph 283. To the extent the
32@%% -28- 496059,1
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1 || allegations of paragraph 283 are asserted against defendants other than BOK, BOK lacks sufficient
2 || information so as to form a belief as to the truthfulness of them and therefore denies them.
3 | 284. BOK denies the allegations contained in paragraph 284, To the extent the
4 || allegations of paragraph 284 are asserted against defendants other than BOK, BOK lacks sufficient
5 || information so as to form a belief as to the truthfulness of them and therefore denies them.
6 285. BOK denies the ailegations contained in paragraph 285. To the extent the
7 || allegations of paragraph 285 are asserted against defendants other than BOK, BOK lacks sufficient
8 || information so as to form a belief as to the truthfulness of them and therefore denies them.
9 286. Answering the allegations of paragraph 286, BOK repeats and realleges its
10 || responses to paragraphs 1 through 285, inclusive, as if fully stated here,
11 287. BOK denies the allegations contained in paragraph 287, To the extent the
12 |l allegations of paragraph 287 arc asserted against defendants other than BOK, BOK lacks sufficient
13 || information so as to form a belief as to the truthfulness of them and therefore denies them.
14 288, BOK denies the allegations contained in paragraph 288, To the extent the
15 || allegations of paragraph 288 are asserted against defendants other than BOK, BOK lacks sufficient
16 || information so as to form a belicf as to the truthfulness of them and therefore denies them.
17 289. BOK denies the allogations contained in paragraph 289. To the extent the
18 allegations of paragraph 289 are asserted against defendants other than BOK, BOK lacks sufficient
19 || information so as to form a belief as to the truthfulness of them and therefore denies them.
20 290. Answering the allegations of paragraph 290, BOK repeats and realleges its
21 || responses to paragraphs 1 through 289, inclusive, as if fully stated here.
22 291. The allegations contained in paragraph 291 call for a legal conclusion, therefore
23 || BOK is required neither to admit nor to deny them in response.
24 292. BOK denies the allegations contained in paragraph 292. To the extent the
25 || allegations of paragraph 292 are asserted against defendants other than BOK, BOK lacks sufficient
26 | information so as to form a belief as to the truthfulness of them and therefore denies them.
27 293. BOK denies the allegations contained in paragraph 293. To the extent the
28 || allegations of paragraph 293 are asserted against defendants other than BOK, BOK lacks sufficient
N ol A
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1 information so as to form a belief as to the truthfulness of them and therefore denies them.
2 204, BOK denies the allegations contained in paragraph 294. To the extent the
3 || allegations of paragraph 294 are asserted against defendants other than BOK, BOK lacks sufficient
4 || information so as to form a belief as to the truthfulness of them and therefore denies them.
3 295. Answering the allegations of paragraph 295, BOK repeats and realleges its
6 I responses to paragraphs 1 through 294, inclusive, as if fully stated here.
7 296, BOK denies the allegations contained in paragraph 296, To the extent the
8 || allegations of paragraph 296 are asserted against defendants other than BOK, BOK lacks sufficient
9 | information so as to form a belief as to the truthfulness of them and therefore denies them.
10 297. BOK denies the allegations contained in paragraph 297. To the extent the
11 || allegations of paragraph 297 are asserted against defendants other than BOK, BOK lacks sufficient
12 || information so as to form a belief as to the truthfulness of them and therefore denies them.
13 298, BOK denies the allegations contained in paragraph 298. To the extent the
14 || allegations of paragraph 298 are asserted against defendants other than BOK, BOK lacks sufficient
15 || information so as to form a belief as to the truthfulness of them and therefore denies them.
16 299. Answering the allegations of paragraph 299, BOK repeats and realleges its
17 | responses to paragraphs 1 through 298, inclusive, as if fully stated here.
18 300, BOK alleges that the allegations of paragraph 300 do not purport to state a claim
19 || against it and that it is required neither to admit nor to deny them in response.
20 301. BOK alleges that the allegations of paragraph 301 do not purport to state a claim
21 |} against it and that it is required neither to admit nor to deny them in response.
22 302. BOK alleges that the allegations of paragraph 302 do not purport to state a claim
23 || against it and that it is required neither to admit nor to deny them in response.
24 303, BOK alleges that the allegations of paragraph 303 do not purport to state a claim
25 || against it and that it is required neither to admit nor to deny them in response.
26 304, BOK alleges that the allegations of paragraph 304 do not purport to state a claim
27 || against it and that it is required neither to admit nor to deny them in response.
28 305. BOK alleges that the allegations of paragraph 305 do not purport to state a claim
Lovis s Boca L1
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1 against it and that it is required neither to admit nor to deny them in response.
2 306. BOK alleges that the allegations of paragraph 306 do not purport o state & ¢laim
3 || against it and that it is required neither to admit nor to deny them in response.
4 307. BOK alleges that the allegations of paragraph 307 do not purport to state a claim
5 il against it and that it is required neither to admit nor to deny them in response.
6 308. BOK alleges that the allegations of paragraph 308 do not purport fo state a claim
7 || against it and that it is required neither to admit nor to deny them in response.
8 309. BOK alleges that the allegations of paragraph 309 do not purport to state a claim
9 || against it and that it is required neither to admit nor to deny them in response,
10 310, BOK alleges that the allegations of paragraph 310 do not purport to state a claim
11 against it and that it is required neither to admit nor to deny them in response.
12 311. BOK alleges that the allcgations of paragraph 311 do not purport to state a claim
13 || against it and that it is required neither to admit nor to deny them in response.
14 AFFIRMATIVE DEFENSES
15 FIRST AFFIRMATIVE DEFENSE
16 The Court lacks jurisdiction to- reach a determination as to the guaranty executed by
17 || Plaintiff Tharaldson Motels II, Inc. as the guaranty provides that North Dakota is the exclusive
18 || jurisdiction to resolve the dispute. ‘
19 SECOND AFFIRMATIVE DEFENSE
20 Any claim relating to the TMII Guaranty should be resolved in the United States District
21 || Court for the District of North Dakota, Case No. 1:09-cv-30.
22 THIRD AFFIRMATIVE DEFENSE
23 Each cause of action fails to state a claim upon which relief can be granted.
24 FOURTH AFFIRMATIVE DEFENSE
25 Each cause of action lacks the essential element of causation and proximate causation as to
26 || BOK, including but not limited to the fact that the losses to the plaintiffs were caused by the
27 || actions of others and that such superseding, intervening causes break the chain of causation.
28
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FIFTH AFFIRMATIVE DEFENSE
Any damage, injury or loss sustained by the plaintiffs was proximately and exclusively
caused by the acts or omissions of persons or entities other than BOK, over which persons or
entities BOK had no control. The plaintiffs’ recovery, if any, should therefore be barred, reduced
or apportioned in accordance with the comparative fault of those persons or catities.

SIXTH AFFIRMATIVE DEFENSE

All actions by BOK were in good faith and do not constitute any grounds for punitive or

exemplary damages.

SEVENTH AFFIRMATIVE DEFENSE

Any application of punitive damages in this matter is prohibited as excessive fines,
deprivation of property without due process, and a denial of fair and due process.

EIGHTH AFFIRMATIVE DEFENSE

BOK’s actions are fully excused under the doctrine of legal compulsion.

NINTH AFFIRMATIVE DEFENSE

The plaintiffs’ claims against BOK are barred in whole or in part as BOK has strictly or
substantially complied with all applicable laws, statutes and regulations and has fully performed
any and all statutory or other duties owned plaintiffs.

TENTH AFFIRMATIVE DEFENSE

The plaintiffs’ claims are barred, in whole or in part, by the contributory and/or
comparative negligence of plaintiffs, plaintiffs’ agents, other defendants, or third parties,
ELEVENTH AFFIRMATIVE DEFENSE

BOK owed no legal duty to the plaintiffs. If BOK did owe such a legal duty, BOK did not
breach that duty.
TWELFTH AFFIRMATIVE DEFENSE

The plaintiffs’ cause of action for mistake is insufficient pursuant to Fed, R. Civ. P. 9(b).
THIRTEENTH AFFIRMATIVE DEFENSE
The plaintiffs' claim for punitive damages is insufficient pursuant to Fed. R. Civ, P. 9(b).
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1 FOURTEENTH AFFIRMATIVE DEFENSE
2 The statements, if any, made by BOK were opinions, and not statements of fact.
3 FIFTEENTH AFFIRMATIVE DEFENSE
4 The statements, if any, made by BOK are subject to a privilege, a qualified privilege,
5 || common interest privilege and/or were made during a privileged occasion,
6 SIXTEENTH AFFIRMATIVE DEFENSE
7 The statements, if any, made by BOK were truthful,
8 SEVENTEENTH AFFIRMATIVE DEFENSE
9 The statements, if any, made by BOK were not false and Plaintiffs' negligent
10 | misrepresentation claim is barred as a matter of law,
11 EIGHTEENTH AFFIRMATIVE DEFENSE
12 The statements, if any, made by BOK were not material and Plaintiffs' negligent
13 |} misrepresentation claim is barred as a matter of law.
14 NINETEENTH AFFIRMATIVE DEFENSE
15 Plaintiffs lack standing to bring this action.
16 TWENTIETH AFFIRMATIVE DEFENSE
17 Plaintiffs' claims are barred by the doctrines of laches, waiver and estoppel.
18 TWENTY-FIRST AFFIRMATIVE DEFENSE
19 Plaintiffs have failed to mitigate their damages, if any, after discovery of the alleged injury,
20 || ifany.
21 TWENTY-SECOND AFFIRMATIVE DEFENSE
22 Plaintiffs are guilty of unclean hands and therefore are not entitled to any relief from BOK.
23 TWENTY-THIRD AFFIRMATIVE DEFENSE
24 Plaintiffs have failed to join indispensable parties and their complaint fails as a resuit.
25 TWENTY-FOURTH AFFIRMATIVE DEFENSE
26 Plaintiffs have been unjustly enriched to the injury and detriment of BOK and therefore are
27 || not entitled to any relief.
28
e
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1 TWENTY-FIFTH AFFIRMATIVE DEFENSE
2 Plaintiffs' claims are barred, in whole or in part, to the extent that Plaintiffs have not
3 | suffered any injury in fact. -
4 TWENTY-SIXTH AFFIRMATIVE DEFENSE
5 Any damages that Plaintiffs allege to have suffered are too remote or speculative as to
6 || allow recovery.
7 TWENTY-SEVENTH AFFIRMATIVE DEFENSE
8 BOK adopts and incorporates by reference all other defenses asserted or fo be asserted by
9 || any other defendant in this proceeding to the extent that BOK may share in such defenses,
10 TWENTY-EIGHTH AFFIRMATIVE DEFENSE
11 BOK reserves the right to supplement its affirmative defenses in accordance with the Rules
12 || of Civil Procedure and the governing procedural orders of this case.
13 TWENTY-NINTH AFFIRMATIVE DEFENSE
14 Venue is not proper with this Court.
15 THIRTIETH AFFIRMATIVE DEFENSE
16 Proper venue for these claims lies in the federal court located in Burleigh County, North
17 || Dakota in Case No. 1:09-CV-30.
18 THIRTY-FIRST AFFIRMATIVE DEFENSE
19 Venue is improper in this Court because the parties agreed in writing that TM2I “consents
20 || to the exclusive personal and venue jurisdiction of the state and federal courts located in Burleigh
21 || County, North Dakota in connection with any controversy related in any way to this Guaranty, and
22 || waives any argument that venue in such forums in not convenient.”
23 THIRTY-SECOND AFFRIMATIVE DEFENSE
24 Plaintiffs have waived their claims in this litigation by virtue of the terms and conditions of
25 || the guaranties executed in the loan transaction.
26 THIRTY-THIRD AFFIRMATIVE DEFENSE
27 Plaintiffs’ claims are barted by their fraud that induced BOK to participate in the loan
28 || transaction that is the subject of the litigation.
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1 THIRTY-FOURTH AFFIRMATIVE DEFENSE
2 Plaintiffs’ ¢laims are barred by their negligence that caused BOK to participate in the loan
3 || transaction that is the subject of the litigation.
4 COUNTERCLAIM AGAINST PLAINTIFF GARY D, THARAT.DSON
5 Defendant/Counterclaim-Plaintiff, Bank of Oklahoma, N.A., (hereinafter referred to as
6 || “BOK™) for its action against Defendant, Gary D. Tharaldson, an individual (“Tharaldson”),
7 || alleges and states as follow:
8 I
9 Parties, Jurisdiction and Venue
10 1. BOK is a national banking association formed in accordance with the laws and
11 |i regulations of the United States. The principal offices of BOK are located at One Williams
12 || Center, in the City of Tulsa, Tulsa County, State of Oklahoma.
13 2. Tharaldson is presently a North Dakota resident but, at the time of the transaction at
14 || issue, was a resident of the City of Las Vegas, Clark County, Nevada.
13 3. Venue is proper with the Court as the parties engaged in meetings and the
16 || transaction at issue occurred in the City of Las Vegas, Clark County, Nevada.
17 1.
18 Factual Background
19 4, BOK incorporates and realleges the allegations contained in §§1-3 above as if fully
20 || restated herein,
21 5. BOK is a financial services company engaged in, among its financial activities,
22 || commercial lending activities for the development of commercial, retail and residential real estate
23 || development and construction.
24 6. Tharaldson is a developer and operator of select service and extended service hotels
25 || across the United States.
26 7. Tharaldson has very substantial assets and net worth. Tharaldson is highly credit
27 || worthy and routinely obtains credit and credit facilities at or near the prime rate of interest,
28 8.  BOK and Tharaldson are involved in a certain real estate development project
s et oy
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located on 21 acres of land on Russell Road in Las Vegas, Nevada known as “Manhattan West.”

9. Manhattan West was designed and approved as a mixed use community featuring
more than 600 condominium residences, an eleven story tower and several mid-rise buildings in
addition to more than 200,000 square feet of shops, restaurants and office and hotel space.

10.  The development of Manhattan West was to take place in certain distinct phases.
Phase 1 of Manhattan West was to involve 228 residential condominium units and approximately
195,350 square feet of retail and office space.

11.  The developer of Manhattan West was Gemstone Development West, LLC, a
Nevada limited liability company (“Gemstone West™).

12, Scott Financial Corporation, a North Dakota corporation, (“Scott Financial™)
agreed to loan up to the amount of $110,000,000.00 (the “Loan™) to Gemstone Development for
the development of Manhattan West,

13.  As a potential participating construction lender for the Gemstone West project,
BOK received a loan package (“Credit Display”) from Scott Financial on or around November 1,
2007.

14.  Tharaldson became involved in the Gemstone West project sometime in the first
quarter of 2007.

15. By April 30, 2007, Tharaldson had committed one of his entities, Club Vista
Financial Services, LLC, to participate as a lender for Manhattan West.

16. Tim James, a Senior Vice President of BOK, was the BOK representative who took
the lead in the review of the Loan involving Manhattan West,

17.  During the normal course of underwriting and due diligence functions, Tim James
attended a meeting in Las Vegas during the week of November 26 through 30, 2007 at the
Gemstone West sales office. In addition to Tim James, those attending the meeting were Brad
Scott of Scott Financial, Alex Edelstein of Gemstone Development and Tharaldson. The purpose
of the meeting was to discuss the merits of Manhattan West and the possibility of BOK being a
participant in the Loan.

18. During the meeting about Manbattan West referenced above in 417, Tharaldson
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1 || furnished Tim James with a copy of a report originally created by Applied Analytics for the
2 || Southern Nevada Home Builders Association, titled Southern Nevada Housing Supply-Demand
3 |i Analysis (the *“Report™).

4 19.  The Report essentially concluded that there would be a large demand for housing

5 |l units in the future due to a significant number of new casino hotel projects planned and under

6 || construction in Las Vegas. Tharaldson expressed his personal faith in the contents of the Report

7 || and represented that the Report supported the development of Manhattan West, Scott Financial

8 || had not furnished the Report to BOK, only Tharaldson furnished it.

9 20. At the meeting referenced in 917, Tharaldson stated to Tim James that the
10 || information contained in the Report “was what ultimately sold him” [Thareldson] on the
11 || Gemstone West project.

12 21.  Based upon his long time involvement in the Gemstone West project and his then
13 || residency in Las Vegas, Tharaldson had extensive knowledge and superior information to that
14 || which was available to BOK.
15 22.  Tharaldson’s involvement in the meeting referenced in §17 was as an advocate and
16 || supporter of Manhaitan West. Tharaldson promoted BOK 1o participate in the Credit, as he or his
17 || corporate entities had committed significant funds to the development of Manhattan West that
18 || were ultimately subordinated to the Loan.
19 23.  Tharaldson’s advocacy and support of Manhattan West was a substantial factor
20 || contributing to BOK’s decision to participate in the Loan.
21 24.  In addition to his advocacy and support of Manhattan West, Tharaldson provided
22 || extensive personal and corporate financial information in support of BOK’s participation in the
23 || Loan.
24 25.  Without the advocacy and support of Tharaldson and his entities in the Manhattan
25 || West project, BOK would not have agreed to participate in the Loan.
26 26, By convincing BOK and other lenders of the merits of the Manhattan West
27 || development based upon his commitment and support, Tharaldson and/or his corporate entities
28 || were able to avoid a $30,000,000.00 commitment to fund the Loan.
Lowis st Roca LL2
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1 27.  Scott Financial obtained funding for the Loan through a banking syndicate Scott
2 || Financial arranged with the assistance of Tharaldson. The members of the banking syndicate are
3 || twenty-nine (29) financial institutions located in the states of Oklahoma, Kansas, Minnesota,
4 || Nebraska and North Dakota. The dollar amount of the participation by each of the banks in the
5 |l syndication varied.
6 28.  Scott Financial served as the Lead of the Loan.
7 29. BOK agreed to find $24 million of the Loan as a participant in the bank
8 || syndication arranged by Scott Financial (the “Participation”). BOK was also named as Co-Lead
9 for purposes of the Loan,
10 30.  Tharaldson never disclosed to BOX the matters he alleges in 166 to 75 of his First
11 || Amended Complaint. At all times, Tharaldson held himself out as a sophisticated and
12 || knowledgeable investor and businessman that actively sought out BOK’s participation in the
13 || Loan.
14 31.  As a resident at that time of Las Vegas, Nevada, Tharaldson had firsthand
15 || knowledge of the substantial negative changes in the Las Vegas real estate market during 2007.
16 32,  Gemstone West has not made any payments on the Loan since November of 2008.
17 33,  The Loan is in monetary default as a result of the non-payment of the Loan by
I8 il Gemstone West.
19 34, Tharaldson and his entities have filed this action despite Tharaldson’s superior
20 || knowledge, advocacy and support of the Gemstone West project that induced BOK’s participation
21 || in the Loan.
22 35. Based upon the allegations and legal theories asserted in his First Amended
23 || Complaint, Tharaldson is attempting to repudiate the representations he made to induce BOK
24 || during the course of BOK’s investigation and due diligence into participating in the Loan,
25 36. BOK is now owed the principal sum of $20,009,128.66, plus accrued interest of
26 || $1,540,926.80 through the 10" day of August, 2009 with per diem interest of $6,113.90 as well as
27 || other fees due under the terms of the Loan.
28 37.  BOK has been damaged in the amount of $20,009,128.66, plus accrued interest of
S ey ok
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$1,540,926.80 through the 10" day of August, 2009 with per diem interest of $6,113.90 as well as
other fees due under the terms of the Loan by Tharaldson’s representations, information and
support that induced BOK to participate in the Loan.
1.
Claims for Relief

| First Claim for Relief

38,  BOK realleges and incorporates the allegations contained in J§1-37 above.

39.  Tharaldson had been participating with the financing of Gemstone West since the
first quarter of 2007 and had full knowledge and information concerning the project.

40.  The representations and information furnished by Tharaldson to BOK during the
November 2007 meeting pertaining to BOK’s investigation and due diligence of the Gemstone
West was material to BOK’s decision to participate in the Loan.

41.  The representations and information furnished by Tharaldson to BOK during the
November 2007 meeting were false in order to induce BOK into participating in the Loan so that
Tharaldson or his entities could aveid their own $30,000,000.00 commitment.

42,  Tharaldson knew or should have known that his representations and the
information he furnished to BOK were false.

43, Further, Tharaldson omitted material information about the substantial decline of
the Las Vegas real estate market and failed to advise BOK of any concerns that he had about
Manhattan West as alleged in 9§66-75 of his First Amended Complaint.

44,  BOK relied upon Tharaldson

45,  BOK relied upon Tharaldson to its detriment.

46, BOK. has been darmaged in the amount of $20,009,128.66, plus accrued interest of
$1,540,926.80 through the 10" day of August, 2009 with per diem interest of $6,113.90 as well as
other fees due under the terms of the Loan by Tharaldson’s representations, information and
support that induced BOK to participate in the Loan.

47. BOK is entitled to the recovery of exemplary damages for the harm caused by
Tharaldson that fraudulently induced BOK to participate in the Loan.
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1 WHEREFORE, premises considered, BOK prays for judgment against Tharaldson in the
2 || amount of $20,009,128.66, plus accrued interest of $1,540,926.80 through the 10® day of August,
3 || 2009 with per diem interest of $6,113.90 as well as other fees due under the terms of the Loan,
4 || exemplary damages, its costs, including a reasonable attorney’s fee and such other and further
5 || relief that this Court deems just and proper.
6 Second Claim for Relief
7 48,  BOK realleges and incorporates the allegations contained in 1§1-47 above.
8 49.  Tharaldson undertook extensive efforts to furnish BOK with information to induce
9 |l BOK’s participation in the Loan.
10 50.  Tharaldson failed to furnish BOK with accurate information as to the deteriorating
11 i conditions of the Las Vegas real estate market.
12 51.  Tharaldson acted in reckless disregard and/or negligent disregard of his obligations
13 or responsibilities to furnish BOK with accurate market and finemcial information pertaining to the
14 || Manhattan West project.
15 52.  As aresult of Tharaldson’s negligence, BOK has been damaged in the amount of
16 |l $20,009,128.66, plus accrued interest of $1,540,926.80 through the 10™ day of August, 2009 with
17 || per diem interest of $6,113.90 as well as other fees due under the terms of the Loan.
18 53.  As aresult of Tharaldson’s negligent misrepresentation, BOK has been damaged in
19 the amount of $20,009,128.66, plus accrued interest of $1,540,926.80 through the 10® day of
20 || August, 2009 with per diem interest of $6,113.90 as well as other fees due under the terms of the
21 | Loan.
22 54, BOK is entitled to the recovery of exemplary damages for the harm caused by
23 || Tharaldson’s negligence that induced BOK to participate in the Loan.
24 WHEREFORE, premises considered, BOK prays for judgment against Tharaldson in the
25 || amount of $20,009,128.66, plus accrued interest of $1,540,926.80 through the 10* day of August,
26 2009 with per diem interest of $6,113,90 as well as other fees due under the terms of the Loan,
27 || exemplary damages, its costs, including a reasonable attorney’s fee and such other and further
28 || relief that this Court deems just and proper.
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DATED this 10" day of August, 2009,

LEWIS AND ROCA LLP

By /s/ Von S. Heinz
VON S. HEINZ
Nevada Bar No. 859
ABRAN E. VIGIL
Nevada Bar No. 7548
ANN MARIE MCLOUGHLIN
Nevada Bar No. 10144
Suite 600
3993 Howard Hughes Parkway
Las Vegas, Nevada §9169

John D. Clayman

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
0Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant
BANK OF OKLAHOMA, N.A.,
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), 1 hereby certify that service of the foregoing
DEFENDANT BANK OF OKLAHOMA, N.A'S ANSWER TO PLAINTIFFS’ FIRST
AMENDED COMPLAINT AND COUNTERCLAIM AGAINST GARY D. THARALDSON
made this date by electronic filing and by depositing a copy in the U.S. Mail, at Las Vegas,
Nevada, addressed to the following:

Mark Albright

D. Chris Albright

Albright, Stoddard, Warnick & Albright, P.C,
801 South Rancho Drive

Quail Park — Suite D-4

Las Vegas, Nevada 89106

Attorneys for Plaintiffs

K. Layne Morrill

Martin A. Aronson

Stephanie L. Samuelson

Morrill & Aronson, P.L.C.

One E. Camelback Road, Suite 340
Phoenix, Arizona 85012

Attorneys for Plaintiffs

J, Randall Jones

Mark M. Jones

Matthew S, Carter

Kemp, Jones & Coultbard, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169
Attorneys for Defendants

Scott Financial Corporation and
Bradley 1. Scott

John D. Clayman

Frederic Dorwart, Lawyers

Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Bank of Oklahoma, N.A.
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Gwen Mullins

Howard & Howard Attorneys PLL.C

3800 Howard Hughes Parkway, Suite 1400
Las Vegas, Nevada 85169

Attorneys for APCO Construction

DATED this 10th day of August, 2009.

/s/ Judith A, Vienneau
An Employee of Lewis and Roca LLP
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J. RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com

MARK M, JONES, ES8Q. (#267)

mmy (@kempjones.com

MATTHEW 8. CARTER, ESQ. (#9524)
msc@kempiones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (7023 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

cﬁb;utqéau;u——

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAJL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS I1, INC., 8 North
Dakotr corporation; and GARY D.
THARALDSON,

Plaintiffs,
v,

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

Case No.: A579963
Dept. No.: X

DEFENDANTS SCOTT FINANCIAL
CORPORATION AND BRADLEY J.
SCOTT'S MOTION FOR FIRM TRIAL
SETTING

Qctober 5, 2009
2:00 a.m.

Hearing Date:
Hearing Time:

COME NOW Defendants SCOTT FINANCIAL CORPORATION and BRADLEY J.

SCOTT (collectively hereinafter, “Scott™), by and through their attorneys of record, Kerp, Jones &
Coulthard, LLP, and move this Court to set a firm trial date in the above-referenced matter.
This motion is made and based upon the attached Memorandum of Points and Authoritiss,

any attached exhibits, all pleadings and papers on file in this action, and any oral argument that this

!
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1{| Court might entertain at the hearing on this motion.
.2 Dated this 20" day of August, 2009.
3 Respectfully submitied,
4 KEMP, JONES & COULTHARD
17157/
6 . RANDALL JONES, ESQ. {#
MARK M. JONES, ESQ. (#267)
7 MATTHEW 8. CARTER, ESQ. (#9524}
KEMP, JONES & COULTHARD, LLP
8 3800 Howard Hughes Parkway
Seventeenth Floor
9 Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation
10 and Bradley J. Scott
i1 NOTICE OF MOTION
12|l TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
13 PLEASE TAKE NOTICE that the undersigned will bring the foregoing DEFENDANTS
14 SCOTT FINANCIAL CORPORATION AND BRADLEY J. SCOTT'S MOTION FORFIRM
15 | TRIAL SETTING on for hearing before the above-entitled Court on the 5™ day of October, 2009,
16| at 9:00 a.m., or as soon thereafter as counsel may be heard,
17 Dated this 20" day of August, 2009,
18 Respectfully submitted,
1%
20
21 . ALL JONES, ESQ. (
MARK M, JONES, ESQ. (#267)
22 MATTHEW 5. CARTER, ESQ. (#9524)
KEMP, JONES & COULTHARD, LLP
23 3800 Howard Hughes Parlcoway
Seventeenth Floor
24 Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation
25 and Bradley J, Scoft
26
27
28
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MEMORANDUM OF POINTS AND AUTHORITIES

within the discretion of that Court, . ..”"' Scott now conies before this Court to request a firm date
for trial. A date cerfain is necessary in this case because of the large geographic distance between
the parties, al! of whom, with the sole exception of APCO Construction, reside outside of the state
of Nevada. (Scoit and the Plaintiffs are based in North Dakota, and Bank of Oklahoma is, obviously,
based in Oklahoma.) Also, a vast mejority of the witnesses in this matter may come from the banks
participating in the subject Manhattan West loan, and none of those banks are based in Nevada, This
distance, combined with the schedules of ont-of-state counsel, percipient witnesses, and expert
witnesses that will likely be retained by all parties, makes it nearly impossible to properly schedule
trial testimony when the trial is on a three week stack, or cen get bumped from the calendar at the
last moment by a case with priority. Accordingly, Scottrespectfully requests that this Court exercise
its discretion and set a date certain for trial in this matter.

DATED this 20™ day of August, 2009.

Respectfully submitted,

." R “ . (
MARK M, JONES, ESQ. (#267)
MATTHEW S, CARTER, ESQ. (#9524)
KBMP, JONES & COULTHARD, LLP
3800 Howard Hughes Paskwey
Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation
and Bradley J. Scott

! Monroe, Ltd. v. Central Tel. Co. So. Nev. Div., 91 Nev, 450, 456, 538 P.2d 152, 156 (1975) (citing
Close v. Second Judicial Dist,, 76 Nev. 194, 314 P.2d 379 (1957)).

Page 3 of 4
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CERTIFICATE OF MAILING

Yhereby certify that on the 20 day of August, 2009, the foregoing DEFENDANTS SCOTT
FINANCIAL CORPORATION AND BRADLEY J. SCOTT'S MOTION FOR FIRM TRIAL

SETTING was served on the following persons by mailing a copy thereof, first class mail, postage

prepaid, and ¢-mailing to the e-mail addresses listed as follows:

ALBRIGHT, STODDARD,
WARNICK & ALBRIGHT
Mark Albright, Esq.

D, Chris Al%right, Esq.

Martin Muckieroy, Esq.

801 S, Rencho Drive, Suite D-4
Las Vegas, NV 89106
gma@albrightstoddard.com
dea@albrightstoddard.com
mmuckleroy@albriphtstoddard.com
Counsel for Plaintiffs

HOWARD & HOWARD ATTORNEYS P.C.

Gwen Rutar Mullins, Esq,
3800 Howard Hughes Parkway, 14" Floor
Las Vegas, NV 89169

grm(@hZlaw.com
whg@hZlaw.com
kdp law.com

Counsel for Defendant APCO Construction
and Asphait Products Corporation

FREDERIC DORWART, LAWYERS
John D. Clayman, Esq.

{1d City Hall

124 East Fourth Street

Tulsa, OK 74103

jclaymanj@fdlaw.com
Counsel for Bank of Oklahoma, N.A.

MORRILL & ARONSON, P.L.C.
K. Layne Morrill, Esq.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esqg.

1 East Camelback Road, Suite 340
Phoenix, AZ 85012
Imorriill@maazlaw.com
maronson{@maazlaw.com
ssamuelson@maazlaw.com
Co-Counsel for Plaintiffs

LEWIS & ROCA

Von Heinz, Esq,

3993 Howard Hughes Pkwy., Suite 600
I.as Vepas, Nevada 89169
vheinz{@lrlaw.com

jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Gemstone Development West, Inc.

cfo Alexander Edelstein, Resident Agent
10170 W, Tropicana Avenue, Suite 156-169
Las Vegas, NV 89147-8465
tami,cloudcrowd@gmail.com

»

An employee of Kemp, Jones & Coulthard
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G. MARK ALBRIGHT, ESQ.
Nevada Bar No, 001394

D. CHRIS ALBRIGHT, ESQ.
Nevada Bar No. 004904

MARTIN A. MUCKLERQOY, ESQ.
Nevada Bar No. 009634

AYBRIGHT, STODDARD, WARNICK & ALBRIGHT

801 South Rancho Dr., Bldg. D
Las Vegas, NV 89106

(702) 384-7111

(702) 384-0605

dea@albrigh rd.com

dea@albrighistoddard.com
mmuckleroy(@albrightstoddard.com

MORRILL & ARONSON, P.L.C,

K. LAYNE MORRILL, ESQ.

Arizona Bar No. 00459]

MARTIN A. ARONSCON, ESQ.
Arizona Bar No. 005005

STEPHANJE L. SAMUELSON, ESQ.
Arizona Bar No. 018099

One E Camelback Road, Suite 340
Phoenix, Arizona 85012

{602) 263-8993

Attorneys for Plaintiff

Electronically Filed
08/31/2009 09:09:30 AM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company,
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
\¢

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A,, a
national bark; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORP., a Nevada
corporation, dba APCO CONSTRUCTION;
DOE INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants,

i

CASENO.
DEFPT NO.

AS579563
X1I

GARY D. THARALDSON’S REPLY
TO BANK OF OKLAHOMA, N.A,’S
COUNTERCLAIM
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For his Reply to the Counterclaim of Bank of Oklahoma, Plaintiff/Counterdefendant

Gary D. Tharaldson (“Tharaldson™) admits, denies and avers &s follows:
L
Parties, Jurisdiction and Venue

1. Replying to Paragraph 1 of the Counterclaim, Tharaldson admits the
allegations of Paragraph 1. _

2, Replying to Paragraph 2 of the Counterclaim, Tharaldson states that he is a
resident of Clark County, Nevada. Tharaldson denies the remaining allegations of
Paragraph 2.

3 Replying to Paragraph 3 of the Counterclaim, Tharaldson admits that venue is
proper in this Court. Tharaldson denies the remaining allegations of Paragraph 3,

1I.
Factual Backgrou
4. Tharaldson re-alleges and incorporates herein by reference each and every
answer set forth above.

5. Replying to Paragraph 5 of the Counterciaim, Tharaldson admits the
allegations of Paragraph 5, upon information and belief.

6. Replying to Paragraph 6 of the Counterclaim, Tharaldson admits the
allegations of Paragraph 6.

7. Replying to Paragraph 7 of the Counterclaim, Tharaldson admits the
allegations of Paragraph 7.

g. Replying to Paragraph 8 of the Counterclaim, Tharaldson admits that he
signed a guaranty related to the project known as *“Manhattan West” and that Club Vista
Financial Services, LLC provided certain acquisition and development financing for the
project. Tharaldson admits that Bank of Oklahoma was co-lead lender on a financing
syndicate for the “Manhattan West” project. Tharaldson states that the allegations in
Paragraph 8 are vague and therefore denies the remaining allegations of Paragraph 8.

Page2 of 9
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9. Replying to Paragraph 9 of the Counterclaim, Tharaldson admits the
allegations of paragraph 9.

10. Replying to Paragraph 10 of the Couriterclaim, Tharaldson admits the
allegations of Paragraph 10.

11.  Replying to Paragraph 11 of the Counterclaim, Tharaldson admits the
allegations of Paragraph 11.

12,  Replying to Paragraph 12 of the Counterclaim, Tharaldson admits that Scoft
Financial Corporation arranged for financing of up to $110,000,000.00 for the construction
of the Manhattan West project. The loan funds were provided by a consortium of 29
participating banks.

13.  Replying to Paragraph 13 of the Counterclaim, Tharaldson is without
sufficient knowledge and information to form a belief as to the truth of the allegations and
therefore denies the same.

14,  Replying to Paragraph 14 of the Counterclaim, Tharaldson denies the
allegations in Paragraph 4.

15. Replying to Paragraph 15 of the Counterclaim, Tharaldson admits that Club
Vista was one of the 29 participating banks. Tharaldson denies the remaining allegations in
Paragraph 15. ' |

16. Replying to Paragraph 16 of the Counterclaim, Tharaldson is without
sufficient knowledge and information to form a belief as to the truth of the allegations and
therefore denies the same.

17. Replying to Paragraph 17 of the Counterclaim, Tharaldson admits that in
November 2007, there were meetings in Las Vegas, Nevada, with representatives of Scott
Financial Corporation, Bank of Oklahoma, Gemstone Development and Tharaldson to
discuss the financing for the construction of the Manhattan West project. Tharaldson
denies the remaining allegations of Paragraph 17.

18.  Replying to Paragraph 18 of the Counterclaim, Tharaldson admlts that there
exists a report prepared by Applied Analytics, a company wholly unrelated to Tharaldson,

Page 3 of 9
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prepared for the Southern Nevada Home Builders Association, titled Southen Nevada
Housing Supply-Demand Analysis. Tharaldson denies the remaining allegal.ions of
Paragraph 18.

19. Replying to Paragraph 19 of the Counterclaim, Tharaldson states that the
Report speaks for itself and Tharaldson is not required to either admit or deny the
allegations. Tharaldson denies the remaining allegations of Paragraph 19.

20.  Replying to Paragraph 20 of the Counterclaim, Tharaldson denies the
allegaﬁons in Paragraph 20.

21. Replying to Paragraph 21 of the Counterclaim, Tharaldson denies the
allegations in Paragraph 21.

22.  Replying to Paragraph 22 of the Counterclaim, Tharaldson den.ies the
allegations in Paragraph 22.

23.  Replying to Paragraph 23 of the Counterclaim, Tharaldson denies the
allegations in Paragraph 23. |

24.  Replying to Paragraph 24 of the Counterclaim, Tharaldson admits that he
provided certain financial information and signed & guarantee, as described in the First
Amended Complaint. Tharaldson denies the remaining allegations of Paragraph 24.

25. Replying to Paragraph 25 of the Counterclaim, as alleged in the First
Amended Complaint, Bank of Oklahoma relied on the financial resources of 'the guarantors,
Tharaldson and Tharaldson Motels 1L, in its underwriting and not on the financial viability
of the Project. Tharaldson denies the remaining allegations of Paragraph 25.

26. Replying to Paragraph 26 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 26.

27.  Replying to Paragraph 27 of the Counterclaim, Tharaldson admits that Scott
Financial Corporation funded the $110 Million loan through a banking syndicate of 29
banks in various states, with varying dollar amounts for each of the participants.
Tharaldson denies the remaining allegations of Paragraph 27. '

28. Replying to Paragraph 28 of the Counterclaim, Tharaldson states that Scott

Page 4 of 9
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Financial Corporation and Bank of Oklahoma were designated co-Lead lenders of the
Senior Loan. Tharaldson denies the remaining allegations of Paragraph 28.

29.  Replying to Paragraph 29 of the Counterclaim, Tharaldson admits the
allegations of Paragraph 29. |

30. Replying to Paragraph 30 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 30.

31. Replying to Paragraph 31 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 31.

32, Replying to Paragraph 32 of the Counterclaim, Tharaldson states that the
obligors on the Senior Loan have not made the required payments since September 2008
and are in monetary default.

33.  Replying to Paragraph 33 of the Counterclaim, Tharaldson admits the
allegations of Paragraph 33.

34. Replying to Paragraph 34 of the Counterclaim, Tharaldson denics the
allegations of Paragraph 34,

35.  Replying to Paragraph 35 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 335. '

36. Replying to Paragraph 36 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 36.

37. Replying to Paragraph 37 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 37.

j118
Claims for Relief
First Claim for Relief

38,  Tharaldson re-alleges and incorporates herein by reference each and every
answer set forth above.

39,  Replying to Paragraph 39 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 39.

Page Sof ©
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40, Replying to Paragraph 40 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 40.

41. Replying to Paragraph 41 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 41.

42.  Replying to Paragraph 42 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 42. '

43, Replying to Paragraph 43 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 43.

44. Replying to Paragraph 44 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 44,

45.  Replying to Paragraph 45 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 45.

46. Replying to Paragraph 46 of the Counterclaim, Tharaldson denies the
allegationg of Paragraph 46.

47,  Replying to Paragraph 47 of the Counterclaim, Tharaldson denies the

allegations of Paragraph 47, and affirmatively avers that Bank of Oklahoma take nothing

on its Counterclaim and that Tharaldson is entitled to recover his attorneys’ fees, costs of

suit, litigation expenses including expert witness fees, and costs of collection,

Second Claim for Relief

48.  Tharaldson re-alleges and incorporates herein by reference each and every

answer set forth above,

49. Repiying to Paragraph 49 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 49,

50.  Replying to Paragraph 50 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 50.

51. Replying to Paragraph 51 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 51,

Page 6 of 9
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52. Replying to Paragraph 52 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 52.

53, Replying to Paragraph 53 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 53.

54. Replying to Paragraph 54 of the Counterclaim, Tharaldson denies the
allegations of Paragraph 54, and affirmatively avers that Bank of Oklahoma take nothing
on its Counterclaim and that Tharaldson is entitled to recover his attorneys’ fees, costs of
suit, litigation expenses including expert witness fees, and costs of collection.

55.  Tharaldson denies each and every allegation of the Counterclaim not
expressed admitted herein.

AFFIRMATIVE DEFENSES

1. The Countterclaim fails to state a claim upon which relief can be granted.

2. The Counterclaim is barred by the allegations of the First Amended
Complaint, which are incorporated by reference in their entirety.

3. The Counterclaim is barred by fraud, mistake, misrepresentation, material
omission, constructive fraud, securities fraud and breach of fiduciary duty.

4, The Counterclaim is barred by Counterclaimant’s prior material breach of its
express and implied contractual obligations to Plaintiff/Counterdefendant Tharaldson.

5 The Counterclaim is barred by the lack or failure of consideration.

6. The Counterclaim is barred by waiver, estoppel and/or laches.

7 The Counterclaim is barred by Counterclaimant’s assumption of risk.

8. The Counterclaim is barred by or subject to Counterclaimant’s contributory
negligence and/or comparative fault.

9. The Counterclaim is barred by its illegality.

10.  Tharaldson has a judicial privilege to bring suit herein and said privilege bars
the Counterclaim. ‘

11. Material conditions precedent to Tharaldson’s alleged liability did not occur

in that Counterclaimant’s advanced loan funds without first establishing unbroken lien

Page 7 of 9
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priority, Counterclaimant’s advanced loan funds without first determining the pre-sales and
pre-leases were to bona fide independent third parties, Counterclaimant’s advanced loan
funds without properly underwriting and qualifying the borrower, and Counterclaimant’s
advanced loan funds without diligently, competently and appropriately administering the
Senior Loan.

12.  Tharaldson owed no duty to Counterclaimant.

13.  Tharaldson hereby incorporates by reference those affirmative defenses
emumerated in Rule 8 of the Nevada Rules of civil Procedure as if fully set forth herein. In
the event further investigation or discovery reveals the applicability of any such defenses,
Tharaldson reserve the right to seek leave of court to amend his reply to specifically assert
the same.

14.  Tharaldson reserves the right to supplement his answer and affirmative
defenses in accordance with the Rules of Civil Procedure and the governing procedural
orders of this case.

WHEREFORE, Tharaldson requests that the Court dismiss the Countérclaim in its
entirety, and that the Bank of Oklahoma take nothing thereunder, and that Tharaldson be
awarded his attorneys’ fees and costs pursuant to applicable statutory and/or common law,
and for other such relief as the Court deems just and proper.

s
DATED this :é day of August, 2009,
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
/D, CHRIS ALBRIGHT, ESQ. (ggoe? ;‘:};
MARTIN A. MUCKLEROY, ESQ:
801 S. Rancho Dr, Bldg. D
Las Vegas, Nevada 89106
MORRILL & ARONSON, P.L.C.
K. LAYNE MORRILL, ESQ.
MARTIN A, ARONSON, ESQ.
STEPHANIE L. SAMUELSON, ESQ.
One E Camelback Road, Suite 340
Phoenix, Arizona 85012

(602) 263-8993
Attorneys for Plaintiff

Page 8 of 9
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CERTIFICATE OF MAILING
5}"
I HEREBY CERTIFY that on the /jg day of Avgust, 2009, I served the foregoing
GARY D. THARALDSON’S REPLY TO BANK OF OKLAHOMA, N.A.’S
COUNTERCLAIM by mailing a copy of the same, postage prepaid and addressed to the

following:

Gwen Rutar Mullins, Esq.
Howard & Howard

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, Nevada 89169
Attorneys for Defendant APCO

John D. Clayman, Esq.

Frederic Dorwart Lawyers

Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103-5010
Attorneys for Bank of Oklahoma

Von 8. Heinz, Esq.

Lewis and Roca, LLP

3993 Howard Hughes Parkway
Suite 600

I.as Vegas, Nevada 89169
Attorneys for Bank of Oklahoma

Mark M. Jones, Esq.

Harrison, Kemp, Jones & Coulthard

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Defendants Bradley Scott and
Scott Financial Corporation

Phillip S. Aurback, Esq.

Marquis & Aurback

10001 Park run Drive

Las Vegas, Nevada 89145

Attorneys for Third-Party Defendant
Nevada Construction Services

An Employee of ( Warnick
& Albright
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D. CHRIS ALBRIGHT, ESQ.
Nevada Bar No. 004904

MARTIN A. MUCKLEROY, ESQ.
Nevada Bar No. 009634

ALBRIGHT, STODDARD, WARNICK & ALBRIGHT

801 South Rancho Dr., Bldg. D

Las Vegas, NV 89106
dea@albrightstoddard.com
mmucklerov(@albrightstoddard.com
Tel: (702) 384-7111

Fax: (702) 384-0605

MORRILL & ARONSON, P.L.C.

K. LAYNE MORRILL, ESQ.

Arizona Bar No, 004591

MARTIN A. ARONSON, ESQ.
Arizona Bar No, 003005

STEPHANTIE L. SAMUELSON, ESQ.
Arizona Bar No. 018099

One E Camelback Road, Suite 340
Phoenix, Arizona 85012

(602) 263-8993

Attorneys for Plaintiff

Electronically Filed
09/08/2009 01:26:52 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLURB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company,
THARALDSON MOTELS II, INC., a North
Dakata corporation; and GARY D.
THARALDSON,

Plaintiffs,
vs.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORP,, a Nevada
corporation, dba APCO CONSTRUCTION;
DOE INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.
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RESPONSE TO DEFENDANTS SCOTT FINANCIAL CORPORATION AND
BRADLEY J. SCOTT’S MOTION FOR FIRM TRIAL SETTING
Plaintiffs Club Vista Financial Services, L.L.C. (“CVFS"), Tharaldson Mofels I, Inc.
(“TM21”) and Gary D. Tharaldson (“Tharaldson™) do not object to the Court setting a firm trial
date at a later time, but it is premature to do so now. However, this casc is still in the infancy of
trial preparation, virtually no discovery has occurred, and as of this writing no case management
order has been issued. Plaintiffs respectfully submit that establishment of a firm trial date should
be deferred until the case is at or close to & state of trial readiness.
This Response is supported by the following Memorandum of Points and Authorities.
DATED this Eday of September, 2009.
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT

‘. CHRIS ALBRIGHT, ESQ. I
Nevada Bar No. 009404

MARTIN A, MUCKLERQY, ESQ.

Nevada Bar No. 009634

801 S. Rancho Dr, Bldg. D

Las Vegas, Nevada 89106

MORRILL & ARONSON, P.L.C.
K. LAYNE MORRILL, ESQ.
Arizona Bar No. 004591

MARTIN A. ARONSON, ESQ.
Arizona Bar No. 009005
STEPHANIE L. SAMUELSON, ESQ.
Arizona Bar No. 018099

One E Camelback Road, Suite 340
Phoenix, Arizona 85012

(602) 263-8993

Pro Hac Vice Application Pending

Attorneys for Plaintiff
i
i
i
itk
Page 2 of 5

12019-001

00494



ALBRICHT - STODDARD * WARNICK * ALBRIGHT

LAW OFFICEY

A PAGFCSEIINAL COEFORATION

= I - - AR ¥ . TR ~ N U R (- B

| o N % R O R N B % S L R i B o B T T - T e B = B~
-~ ohn U B W N = O 1V R W N = O

28]

MEMORANDUM OF POINTS AND AUTHORITIES

The Scott Defenidants’ Motion is considerably premature. Plaintiffs do not object to a firm
trial date being set at an appropriate time. But it is much too early to sclect a firm trial date now.
As of this writing, there is no case management order, and no discovery deadline has been
established. Discovery is in its initial stages, and no depositions have been taken or even
scheduled. Defendants have requested early discovery cutoffs, but have failed to engage in any
discovery to date. Trying to guess now al what firm trial date will be appropriate when case
preparation is in its relative infancy is truly taking the proverbial “shot in the dark.” Indeed even
considering seiting a firm trial date now would increase the risk of what Defendants say they want
to avoid. With no significant case preparation completed, unforseen developments'in discovery,
motion practice and case preparation could lead to the need to later change the trial date should a
firm trial date indeed be set now.

This is a complex, mult party case that is being intensely litigated. No one knows how the
issues ultimately will be decided and it is likely that issues will come up that the parties have not
yet anticipated, Because discovery has not really even commenced, no one knows whether rulings
on motions or evidence and issues adduced in case preparation will impact the pretrial preparation
of the case. There is an unresolved dispute that is the subiect of a pending Motion to Strike Jury
Demand as to whether parts of the case are not subject to a jury trial and whether separate jury and
non-jury trial should take place. Atthe August Rule 16 Conference, defense counsel
acknowledged that a firm trial date should not be set until it is determined whether the case will be
a jury or non-jury case.! Both sides have estimated that trial will take fifteen days. A firm trial
date set now as a “shot in the dark” could prove problematic as the case progresses.

At the August Rule 16 Conference, Defendants also requested a firm trial setting in 2011
and were advised by the JEA that no firm trial settings in 2011 had yet been made. Plaintiffs do
not object to setting a firm trial date at an appropriate future time, Buft it is premature to set that

date now. Instead, the Court should wait until a time at or near the close of discovery when it can

A copy of the August 3, 2009 Rule 16 Conference Minutes is attached.
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determine that the case is, or soon will be, “rial ready.” The Court should then set a firm trial date

at that time.

DATED this (é/\ day of September, 2009.
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ALBRIGHT, STODDARD, WARNICK & ALBRIGHY

[~

“CHRIS ALBRIGHT, ESQ.
evada Bar No. 009404
MARTIN A. MUCKLEROY, ESQ.
Nevada Bar No. 009634
801 S. Rancho Dr, Bldg. D
Las Vegas, Nevada 89106

MORRILL & ARONSCN, P.L.C.
K.LAYNE MORRILL, ESQ.
Arizona Bar No. 004591

MARTIN A. ARONSON, ESQ.
Arizona Bar No, 009003
STEPHANIE L. SAMUELSON, ESQ.
Arizona Bar No. 018099

One E Camelback Road, Suite 340
Phoenix, Arizona 85012

(602) 263-8993

Pro Hac Vice Application Pending

Attorneys for Plaintiff
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the }/ day of September, 2009, I served the foregoing
NOTICE OF ENTRY OF ORDER by mailing a copy of the same, postage prepaid and addressed

to the following:

J. Randall Jones

Mark M. Jones

Matthew S. Carter

Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation and
Bradley L. Scott

Von S. Heinz

Abren E. Vigil

Ann Marie McLoughlin

Lewis and Roca LLP

Suite 600

3993 Howard Hughes Parkway
Las Vegas, Nevada 89169
Attorneys for Bank of Oklahoma

John D, Clayman, Esq.

Frederic Dorwart Lawyers

Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103-5010
Attorneys for Bank of Oklahoma

Gwen Rutar Mullins, Esq.
Howard & Howard

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, Nevada 89169
Attorneys for Defendant APCO

Phillip 8. Aurback, Esq.

Marquis & Aurback

10001 Park Run Drive

Las Vegas, Nevada 89143

Attorneys for Third-Party Defendant
Nevada Construction Services

Employee right, Stoddard, Warnick
& Albright ’
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EVENTS & ORDERS OF THE COURY

080372008

Mandatory Rule 18 Conference (3:15 PM) (Judicial Officer Denton, Mark R.}
Business Court Order

Minutes
08/03/12009 3:15 PM

- IN CHAMBERS: Martin A. Aaronson, Esq., Arlzona counssl, glso present on behalf of Pitf; and Justice Mark Gibbons
glso present. Courl noted that Scott Financiat Corp has requested this Court supervise discovery issues. Stelemsnis by
Mr. Agronson es to the 16.1 Gase Conferance Report; noting this case has the potentiel for discovery disputes, being a
complex case in terms of the number of witnesses, and that this is & high stekes case. Court noted this ls & somewhat
complex case and due to the complexity, the non-praclice that has taken place, and the Courls understanding of the
case, the Court will monttor discovery issues, Courl noted a Case Conferance Report needs to be filed so the Coun can
be aware of the dispules of discovery deadlines. Statements by Mr. Jones as to filing the proper Case Conference
Report. Mr, Asronsan cbjected, and noted he fled a Case Management Report as they were not yet stipulated out of the
discovery process. Mr. Helnz referrad to the Jury demand, and noted Mr, Jones Is in the process of filing a Motion to
Strike the Jury Demand. Mr. Jones concurred, and stated he wil be fillng a Motion 1o Strike the Jury Demand by this
Wednesday, and noted & trial date cannct be set untll i fa determined whether or not it will be a jury case. Couri stated
that can be heard on an Crder Shortening Time. Mr. Muckisroy stated that whether it is a Jury or bench trial shoukd not
change the discovery close date. Statements by Mr. Jones as to Case Management Order, this being a complex case
and reforred 10 nine (8) months for the discovery. Mr. Muckleroy stated the standard is 18 months, and noted Mr.
Gochnour referred 1o a 12-month schedule, Golloguy regarding the Case Management Report. Statements by Mr.
Gochnaur, nolting 18 manihs is too long. Statements by Mr, Aaronsan as (o 18 menths, noting there are many out-ol-
state participants and banks and over 100 wilneases; referred to 12 months being foo aggressive; and requested 18
montha. Further statements by Mr. Jones and Mr. Heinz. Gourl stated he will confer with the JEA and take a look at whal
he did last time when taking on the Discevary Commissioner's role; and will issue an Order afier looking at both of the
gubmissions. Mr. Gochnour noted he sent an e-mail but did not file anything. Mr. Jones referred to pages 4 and 5,
paregraph 8 of the proposed Case Management Order. Upon Court's Inquity as to & Settiement Cenfetence, Mr,
Aaronson made statements as to having discovery, and stated i would not be baneficial untif there is et least a full
exchange of documenis, which would be in approximately threa (3} to six (6) months. Court stated thal if and when there
is a consensus that this case would ba rips for 8 Settlement Conference, counsel to contact the JEA, who will advise as
1o scheduling same. Mr, Aaronson referred 1o page 4 of the propesad order, and made statements as lo lay witnesses.
Colloquy regarding same. Mr. Heing referred fo the propoaed case Management Order, and noted Thera are a number of
housekeeping lssues that will simpliy the case. As to confidential issues, Mr. Aaronsoh stated a Stipulation and Order
can be mede as to confidentiality. Further statements by Mr, Jones. Court directed counse! 1o try to work out a stipulation
as to any issues, Mr. Gochnour stated this should be an e-filing case. Mr. Heinz refarred to e-filing, and courtesy coples,
and stated that should be part of the Case Management Qrder. Court stated he will inciude that in this order. Mr. Jones
referyed 1o the Motion lo Strike, Stalaments by Mr. Aarons as fo s schedule. Count directed Mr. Jones to file the Motion
to Strike in ordinary course. Statements by Mr, Jones as fo the trial sefting, and requested s firm setting. Coust slated he
requires 2 Motion for Firm Setting 1o be filed ; noled thal once he delermines what the discovery and case menagement
issues will ba, the Court will issus a trial order, depending on the suling as to the Jury Demand. Mr. Gochnour nguired as
to whether discovery can begin after this cenference. Mr. Johnson concurrad, as long as everyone has complied with the
16.1, and COURT S0 ORDERED. CLERK'S NOTE: Following the Rule 16 conference on 8/3/09, counsel ma! with the
Court's JEA to discuss possible dates for & “firm” irfal sefting in 2011 for a jury or non-jury trial. The Court's JEA informed
counsel that she is still working on the trlal schedule for 2011, and at this time there is no fimm setting yet set in 2011, s0
it did not matter whether It wiil be a jury or Ron-jury trial. She futher informed counset that she will need to heve the 2011
trlal schedule done by September, so if they wanted 10, they could schedule a lelaphonic confersnce with her et thelr
convenienca the end of September or eardy October. She alse informed coungel that a motian for firm setting usually has
to be done, unless the Judge granted a fim trial satting at their Rule 18 conferance.../sb/08-13-00
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J. RANDALL JONES, ESQ.

Nevada Bar No.: 001927

MARK M. JONES, ESQ.

Nevada Bar No.: 000267

MATTHEW S. CARTER, ESQ.
Nevada Bar No.: 009524

KEMP, JONES & COULTHARD, LLP
3800 Howatd Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scoit

CLUB VISTA FINANCIAL SERVICES,
L.L.C., 8 Nevada Limited Liability Company;
THARALDSON MOTELS IT, INC,, & North
Dakoata corporation; and GARY D,
THARALDSON,

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporefion; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A,, 2
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100, -

Defendants.
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEYADA

Case No.: AS79963
Dept. No.: XIIX

DEFENDANTS SCOTT FINANCIAL
CORPORATION AND BRADLEY J,
SCOTT’S MOTION TO STRIKE JURY
DEMAND

Hearing Date; September 14, 2009
Hearing Time: 2:00 a.m.

COME NOW Defendants SCOTT FINANCIAL CORPORATION and BRADLEY J,
SCOTT (collectively hereinafter, “Scott™), by and through their attorneys of record, Kemp, Jones &
Coulthard, LLP, and move this Court to strike Plaintiffs Gary D. Tharaldson (“Tharaldson”) and
Tharaldson Motels II, Inc.’s (“TM20*"} Demand for Jury Trial in the above-referenced matfer. The
grounds for this Motion are that these Plaintiffs voluntarily waived a jury trial pursuant to the

12019-001
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guaranty and other loan documents that are the subject of this acﬁor_l, and may not obtain a jury trial
by imdiscriminately “bootstrapping” their claims onto those ofthe other Plaintiffin this matter, Club
Vista Financial Services (*Club Vista™),

This motion is made and based upon the attached Memorandum of Points and Authorities,
any attached exhibits, all pleadings and papers on file in this action, and any oral argument that this
Court might entertain at the hearing on this rnonou

Deted this 'é day of August, 2009,
Respeotfully submitted,

7
MATTHEW 8. CART.ER, ESQ.
Nevada Bar No.: 9524
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attormneys for Scott Financial Corporation
and Bradley J. Scott

NOTICE OF MOTION
TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD;
PLEASE TAKE NOTICE that the undersigned will bring the foregoing DEFENDANTS
SCOTT FINANCIAL CORPORATION AND BRADLEY J. SCOTT’S MOTION TO STRIKE
JURY DEMAND on for hearing before the above-entitled Court on the 14th day of September,

2009, at the hour of 9:00 a.m., or as soon thereafier as counsel
i
i
/i
1t
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may be heard.

Dated this Z day of August, 2009,

Nevada Bar No.: 267

MATTHEW 8. CARTER, ESQ.

Nevada Bar No,;: 9524

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation

and Bradley I. Scott

MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION
Despite the fact that, over the course of filing their original complaint and several proposed

amendments in addition to the carljr case conference, it never ocourred to Plaintiffs to maeke a
demand for jury trial in this matter, Plaintiffs have suddenly made exactly that demand. However,
this latest tactical maneuver is expressly forbidden by the guaranties of Tharaldson and TM2], both
of which provide that any and all maiters related to the loans and documents that are the subject of
this action must be tried without a jury. Although Plaintiffs will almost certainly argue that a jury
trial waiver does not apply to all of the claims because one of the Plaintiffs (Club Vista Financial
Services) did not sign a guaranty with the jury frial waiver, Plaintiifs have made no attempt to
separate their cleims in this way. It would be a viclation of established case law and principles of
fairness to allow Tharaldson and TMZ2I to get out of their knowing, intentional, and voluntary
promises simply by lumping in one entity that has not signed a waiver with two thet did. Even
assuming arguendo that Club Vista is not affected by the jury trial waivers that were signed by
Tharaldson and TMZI, there can be no dispute that, at the very least, all claims relating to either

Tharaldson and TM2] must be severed as the subjects of a non-jury trial, pursuant to the agreements

Page 3 of 10
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of the parties evidenced by those guaranties.
1 8
STATEMENT OF FACTS

On or about Jannary 22, 2008, Tharaldson, the principal of both Plaintiff Club Vista Financial
Services and TM2I, entered into several agreements regarding the loans that are the subject of this
action. Tharaldson signed two guaranties on behalf of himself and TM2I, as well as a participation
rgreement on behalf of Club Vista.'! Both of the subject guaranty agreements contain an identical
provision walving the right to jury trial for aff matfers related to the subject loan:

WAIVER OF JURY TRIAL, THE GUARANTOR
ACKNOWLEDGES THAT THE RIGHT TO TRIAL BY
JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY
BE WAIVED AND THAT THE TIME AND EXPENSE
REQUIRED FOR TRIAL BY JURY MAY EXCEED THE
TIME AND EXPENSE REQUIRED FOR TRIAL WITHOUT
A JURY, THE GUARANTOR, AFTER CONSULTING (OR
HAVING HAD THE OPPORTUNITY TO CONSULT)} WITH
COUNSEL OF GUARANTOR’S CHOICE, KNOWINGLY

AND VOLUNTARILY, AND FOR THE MUTUA]L BENEFIT
OF LENDER AND GUARANTOR, W. RIGHT

TO TRIAL BY JURY YN THE EVENT OF LITIGATION
REGARDING THE PERFORMANCE OR ENFORCEMENT
OF, OR IN ANY WAY RELATED TO, THIS GUARANTY,
ANY RELATED AGREEMENTS, OR OBLIGATIONS
THEREUNDER. THE GUARANTOR HAS READ ALY OF
THIS GUARANTY AND UNDERSTANDS ALL OF THE
PROVISIONS OF THIS GUARANTY. THE GUARANTOR
ALSO AGREFES THAT COMPLIANCE BY THE LENDER
‘WITH THE EXPRESS PROVISIONS OF THIS GUARANTY
SHALL CONSTITUTE GOOD FAITH AND SHALL BE
CONSIDERED REASONABLE FOR ALL FURPOSES.?

As this Cowurt is aware, the Plaintiffs filed suit in this matter on January 13, 2009, whick Scott
answered with a motion to dismiss, After a substantial amount of legal wrangling on which claims
for relief were actually valid under Nevada law, Plaintiffs filed their First Amended Complaint,

which includes several theories of fraud, negligence, and conspiracy allegedly regarding the

! Attached hereto as Exhibits 1, 2, and 3, respectively.
¥ See Exhibit I at 13 and Exhibit 2 atq 11 (bolding and capitalization original; underlining edded).
Page 4 of 10
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Plaintiffs.’ As the Court can see from a review of this First Amended Complaint, however, none of
the claims for relief are divided as to which Plaintiff is pursuing whick claim. Under the strict
language of the guaranties, it appears that all claims, as they relate to the guarantors, would be
covered by the jury trial waiver. The only question which really remains for this Court is which
claims or parts of claims, if any, may be exempt from the jury trial waivers agreed to by Theraldson
| and TM2I.
T,
ARGUMENT

A, Tharaldson and TM2I Both Knowingly, Intentionally, and Voluntarily Waived

Their Respective Rights te a Jury Trial as a Maiter of Lavw.

The Nevada Supreme Court bas held that “contractual jury trial waivers are presumptively
valid unless the challenging party can demonstrate that the waiver was not entered into knowingly,
voluntarily or intentionally.™ In order to determine whether a jury waiver was entered into
knowingly, voluntarily, and intentionally, Nevada courts are directed to consider the following
factors: (1) the parties’ negotiations concerning the waiver provision, if any, (2) the conspicucusness
of the provision, {3) the relative bargaining power of the parties, and (4) whether the waiving party’s
counsel had an opporhmity to review the agreement.’ Where the loan documents signed by a
guarantor contain @ conspicuous waiver, the guarantor has the opportunity to have the documents
reviewed by counsel, and the guarantor has prior experience in real estate, Nevada courts will
generally find that the jury trial waiver is valid®

On the first point, an examination of the Plaintiffs* First Amended Complaint alone shows
this Court that this transaction was heavily and thoroughly negotiated by all of the parties involved,

3 See First Amended Complaint, attached hersto as Exhibit 4.

4 Lowe Emterprises Residential Partners, L.P. v. Eighth Judicial District Court ex. vel. County of Clark,
118 Nev. 92, 100, 40 P.3d 405, 410 (2002) (emphasis added).

5 Id at 101.
& See id, et 101-02,
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particularly Plaintiffs. Theraldson is admittedly a savvy and experienced businessman who has had
great success with other real estate deals and construction projects. Given the level of understanding
demonstrated by Tharaldson throughout this transaction, any suggestion that he did not closely
sorutinize and negotiate these terms is not credible.

The second factor, the consPicﬁousness of the jury trial waiver, also weighs in favor of

enforcement of the subject waivers by this Court, As can be seen from Exhibits 1 and 2, the

guaranties of both Tharaldson and TM?! clearly state in bold capital letters that Theraldson has
waived the right to trial by jury for all matters related to the subject loan for the Manbattan West
project, knowingly and voluntarily, after having had the chance to consult with counsel. Itis hard
to imagine language which more clearly expresses each parties’ waiver of trial by jury.

| With regard to the relative bargaining power of the parties, Plaintiffs’s First Amended
Complaint clearly demonstrates Tharaldson's proficiency and expertise regarding reel estate and
construction loans, This was not a situation in which Tharaldson was in any way naive or
uneducated as to what was happening. Indeed, in the business of real estate, he is arguably as
experienced ag anyone in the United States. There is no imbalance of po;wer that should concernthis
Court when defermining whether or not the subject jury waivers are valid.

Finally, the jury trial waivers in both guaranties explicitly state that, should Tharaldson wish,
he may have the agreements reviewed by independent counsel before agresing to waive theright to
ajurytrial.” A sophisticated and successful professional such as Tharaldson should have no trouble
understanding the ramifications of these agreements on his own, but even if he did pot, he would
certainly have had both the resources and the ability to have the agreements reviewed by his counsel
prior to signing them, Ifhe did not, then that failure rests solely with him.

Both Tharaldson and TM2I freely acknowledged that they were knowingly, voluntarily, and
infentionally waiving any right to demend a trial by jury, The Ianguage of the guarantics is clear and
unembiguous. For that reason, the they have waived their right to trial by jury and their respective

demands for jury trial on their claims in this matter must be stricken.

7 See Exhibit 1 at { 13 and Exhibit 2 at § 11,
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B, This Court Shounld Strike the Plaintiffs’ Jury Demand With Respect the Majority of
the Claims in the Complaint, as They Fall Under the Waivers Signed by Tharaldson
and TM2I.

Since it cannot reasonably be disputed that either Tharaldson or TMQI entered into their
respective jury trial waivers knowingly, intentionally, and voluntarily, the only issue remaining to
be determined by this Court is exactly how many of Plaintiffs’ claims are subject to the jury waivers.
Scott submits that the vast majority of the claims must be tried without a jury, since the heart and
soul of Plaintiffs’ claims relate to alleged fraud or other wrongful acts against Tharaldson, as
opposed to Club Vista Financial Services as a loan participant,

‘With respect to the fraud and negligent misrepresentation ¢laims in the First Amended
Complaint (the first through fourth claims for relief), the allegations all center around what was
communicated to Tharaldson personally, allegedly in order to get him to guaranty the subject loan.
Nowhere in these allegations is there a statement that Club Vista or any of the other loan participants
were fraudulently induced into ﬁ;nding the loan. None of the allegations speak to representations
made to the participants generally; all of them relate back to conversations and correspondence that
was had with Tharaldson personally.® Absent from the allegations are any specific descriptions of
how Club Vists, as a loan particlpant, was specifically defranded. Because none of these allegations
relate to the subject loan participation, a jury trial on the fraud claims is not appropriate, since tjaay
fall squarely within the scope of the claims covered by Tharaldson and TM20's jury trial waivers.

Similarly, Plaintiffs’ sixth claim for relief (defamation) focuses only on statements that relate
to Tharaldson personally, Since there are no alleped statements that were made about Club Vista,
Tharaldson’s jury frial waiver controls, and a jury trial cannot proceed on this claim,

On the breach of fiduciary claims (the seventh and eighth claims for relief), it is true that, if
Club Vista claims a breach of fiduciary duty, then that claim would be subject to a jury trial. Ifeither
of the ofher two Plaintiffs, however, are bringing a claim for breach of fiduciary duty, then those

claims have necessarily been excluded by the jury trial waivers contained in the guaranties.

¥ See, e.g., Exhibit 4 at | 138 (alioging that the loan was underwritten not on the strength of the
Maunhattan West project, but instead on Tharaldson’s guaranty of the full loan amount.)
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The civil conspiracy claim (ninth claim for relief} would only be triable in front of a jury
insofar as the subject of the alleged conspiracy was only Club Viste, not Tharaldson or TMZIE. The
First Amended Complaint makes no distinction on this basis, so at the very least part of this claim,
if not afl, would be subject to the jury trial waiver. Similarly, since neither of the contract ¢laims
(tenth and eleventh claims for relief) involve the participation agreement of Club Vista, those claims
are not appropriaie for jury trial, either.

‘With regard to negligence claim (twelfth claim for relief) and all other remaining claims, it
is unclear from the First Amended Complaint how much of them, if any, is related solely to Club
‘Vista as opposed to Tharaldson or TM2ZL However, Scott respectfully submits that this Court shonid
not allow Plaintiffs to obfain a jury trial on the basis of vague and unspecified allepations.
Therefore, if this Court has any doubt as to which claims are subject to the jury trial waivers agreed
to by Tharaldson and TM2I, it should order Plaintiffs to show cause as to why the claims in guestion
should not be subject to those jury trial waivers.

IV,
CONCLUSICN

Plaintiffs must not be allowed to escape their knowing and voluntary contractual obligations
by the clever and nonspecific pleading of their claims. The fact is that Plaintiffs’ claims center
around Tharaldson’s personal involvement in the Manhattan West project, and actions and
representations that were made to him before and during the construction of that project.
Accordingly, and for all the foregoing reasons, Scott respectfully requests that this Court grant the
instant motion in ifs entirety, and strike Plaintiffs’ demand for jury trial as to all claims, In the
alternative, if this Court is not convinced that all of Plaintiffs’ claims are subject to Tharaldson’s and
TM2Is jury trial waivers, Scott respectfully requests that this Court order the Plaintiffs to show
i1
1t
r
H
i
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cause as to why any of their individual claims should not be subject to those waivers.
DATED this <5 ‘*day of August, 2009, '
Respectiully submitted,

Nevada Bar No.: 267

MATTHEW 8. CARTER, ESQ.

Nevads Bar No.: 9524

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parlkeway
Seventeenth Floor

Las Vegas, Nevada 89169

Artomeys for Scott Financial Corporation
and Bradley J. Scott
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CERTIFICATE OF MAILING
1 hereby certify that on the;___; ;ay of August, 2009, the foregoing DEFENDANTS
SCOTT FINANCIAL CORPORATION AND BRADLEY J. SCOTT’SMOTION TO STRIKE
JURY DEMAND was served on the following persons by mailing a copy thereof, first class mail,

postage prepaid, and e-mailing to the e-mail addresses listed as follows:

ALBRIGHT, STODDARD,

WARNICK & ALBRIGHT

Mark Albright, Esq.

D, Chris Albright, Esq.

Martin Muckleroy, Esq.

801 8. Rancho Drive, Suite D4

Las Vegas, NV 89106
albrightstoddard.com

dca@albrightstoddard,com

mmuckleroy(@atbrightstoddard.com -

Counsel for Plairtiffs

HOWARD & HOWARD ATTORNEYS P.C.

Gwen Rutar Mullins, Esg,
3800 Howard Hughes Parkway, 14"‘ Floor

. Las Vegas, NV 89169

BTm law.com
whg law.com
kdp@h2law.com

Counsel for Defendart APCO Construction
and Asphalt Products Corporation

FREDERIC DORWART, LAWYERS
John D, Clayman, Esq.

01d City Hall

124 East Fourth Street

Tulsa, QK 74103
jelaymen@fdlaw,.com

Counsel for Bank of Oklahoma, N.A.

MORRILL & ARONSON, P.L.C.
K, Layne Momill, Esqg.

Martin A, Aronson, Esqg.
Stephanie L. Samuelson, Esq.

1 Bast Camelback Road, Suite 340
Phoenix, AZ 85012
Imorrill@maaziaw.com
marcenson@meaazlaw,com
ssamuelson@maazlaw.com
Ca-CozmseI Jor Plaintiffs

LEWIS & ROCA

Von Heing, Esq,

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89189

vhei lerw.com
jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Gemstone Development West, Inc.

c/0 Alexander Edelstein, Resident Agent
10170 W, Tropicana Avenue, Suite 156-169
Las Vegas, NV 89147-8465
tami.cloudcrowd@gmail.com

An employee o,f Kemp, Jones % Coulthar’a
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NScott

Financial Corporation

GUARANTY
($100,000,000 Scnior Debt Construction Note)
(Unlimited—Gary D, Tharaldson, Individually)

WHEREAS SCOTT FINANCIAL CORPORATION, a North Dakote corporation (the
“Lender”) hes agreed to loan wp to $110,000,000.00 (the “Losn) to GEMSTONE
DEVELOFMENT WEST, INC., & Nevada corporation (the “Borrower™);

WHEREAS the Loan will be evidenced by the Bovrower's promissory notes of even date
herewith payable to the order of the Lender consisting of a $100,000,000 Senior Debt Construction
Nota and a $10,000,000 Senior Debt Contingency Note (collectively, the “Senor Notes™);

WHEREAS, to secure payment of the Senior Notes and all other Obligations in connection
with the Loan, the Borrower has executed and delivered to the Lender & Senior Debt Deed of Trust
and Security Agreement with Assigrunent of Renis end Fixture Filing {Construction) of even

date herewith (the “Senior Debt Deed of Trust™);

‘WHEREAS the Lender, s a condition to making the Loan, has required the execution of
this Guaranty of the $100,000,800 Senior Constmuction Note;

NOW, THEREFORE, the undersigned (hereinafier the “Guarantor?), in consideration of the
premises and other goed and valuable consideration, the receipt and sufficiency of which are hereby
acknowledpged, hereby agrees as follows;

1. . The Guarentor hereby s@bsolutely, uncoaditlonelly and joinfly and severally
guarantees to the Lender the full and prompt payment when due, whether at matority or eatlier by
reason of accelaration or otherwise, of (i) the repayment of all fonds disbursed nnder and evidenced
by the $100,000,000 Senior Debt Constrection Note (and all interest thereort) and any extensions or
renewels thereof and substitutions therefor; and (if) each and every sum seocured by the Seourity
Documents; and (fif} each and every other of the Obligations in connection with the $100,000,000
Senior Debt Construction Nots or sum now or hereafler owing under any agreement now or
hereafter eatered into between the Lender and the Borrower in connection with the $100,000,000
Senicr Debt Construction Note or the Property encumbered therein, including, without limitation,
the indemuification provisions of the Senior Debt Deed of Trust (all of said svmg beng hereinafter
called the “Indebtedness™), and the Guaramior agrees to pay all reesonable costs, expenses and
attorneys’ fees paid or incurred by the Lender in endeavoring to collect the Indebtedness and in

enforcing this Guaranty. The obligations of the Guarantor shell be joint and several with all other
parties Hiable for the Indebtedness.

2. Indebtedness of the Bomower under the Note or otherwise may be created and
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continued in any smount without affesting or impeiring the liability of the Guarantor herenader.

3, No act or thing nead oceur to establish the lability of the Guarantor hersunder, and
with the exception of full payment, no ect or thing (including, but not limited to, a discharge in
‘baniauptey of the Indebtedness, and/or the running of the statnte of limitations) relating to the
Indsbiedness which but for this provision could act as » releass of the labilities of the Guarantor
hereander, shall in any way exonerate the Guerantor, or affect, impair, reduce or release this
Guaranty end the Lisbility of the Guarantor hereunder; and this shell be a continuing, sbsolute,
uncondifional end joint and several guaramty and shall be in force and be binding upon the
Guarantor until the Indebtedness is fully paid.

4, "The Usbility of the Guarantor hereunder shall not be affected or impaired in any way

by any of the following acts or things (which the Lender is hereby expressly authorized to do, omit
or suffer from fime to time without notics to or consent of anyone): ) any acceptance of collatera!
security, guarentors, accommodsation parties or sureties for apy or all Indebtedness; (ii) any
extenslon or renewel of any Indebtedness (whether or not for longer than the original period) or any
modification, of the interest wte, maturity or other tamy of any Indebtedness; (i) any waiver or
indulgence granted to the Borrower, any delay or lack of diligence in the enforcement of the Note or
any other Indebtedness, or any failure to institute proceedings, file a claim, give any required notices
or otherwise protect any ddbtedness; (iv) any full or partis] release of, compromise or setflement
with, or agresment not {o sue, the Borrower or any other gnarantor or other person liable on any
Indébtedness or the death of any other puarantor or obligor on sny Indebtedness; (v) any release,
-surrender, cancellation or other discharge of any Indebtedness or the aoceptance of any mstrument
in tenewal or substiution for any instrament evidencing Indebtedness; (vi) amy failore to obtain
collaterel security (incteding rights of sctoff) for any Indebtedness, or to see to the proper or
sufficient creation and pexfection thereof, or to estublish the pdority thereof, or {o preserve, protect,
ingure, cave Tor, exercise or enforce any of the Security Documents or any other collataral security
for any of the Indebtedness; {vii) eny modification, altertion, substitution, exchenge, surrender,
cancellation, termination, release or other ctiange, fmpairment, limitation, loss or discharge of any of
the Security documents or any other collateral security for any of the Indebtedness; (viii) eny
assignment, sale, pledge or other twansfer of any of the Indebtedness; or (x) any manner, order or
method of application of any payments or credits on eny Indebtedness, The Guarantor waives any
and all defenses and discharges available to a surety, guarantor, or accommodetion co-obligor,
dependent on their character as such.

5. The Guarantor waives any and all defenses, claims, setoffs, and discharges of the
Borrower, or any other obligor, perialning to the Indebtedness, except the defense of discharge by
payment in fill, Without limiting the generality of the foregoing, the Guarsntor will not assert
againat the Lender any defense of waiver, release, discharge in bankruptcy, res judicata, statute of
freuds, anti-deficiency stetute, fraud, ultr vires acts, usury, illegality or unenforceebility which may
be available to the Borrower in respect of the Indebtedness, or any setoff aveilable against the
Lender to the Bomower, whether or not on account of e related trensaction, and the Guarantor
sxpresaly agrees that he shall be and remain lisble for any deficiency remnaining after forsclosure of
the Deed of Trust or other security interest securing any Indebtedness, notwithstending provisions
of law that may prevent the Lender from enforcing such deficiency against the Borrower, 'The
liability of the Guarantor shall not be affected or impeired by any voluntery or invelntary
. liquidation, dissolution, sale or other disposition of all or substantially all the assets, marshafling of
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assets end liabilities, receivership, insolvency, bankruptoy, assignment for the benefit of creditors,
recrgenization, arrangement, composition or readjustment of, or other similar event or proceeding
affecting, the Borrower or any of its assets, The Guarantor will not assert against the Lender any
olaim, defense or setoff availeble to the Guarantor against the Boxrower,

. 6 The Grarantor also hereby waives: (§) presentment, demand for payroent, notice of
dishonor or nonpayment, and protest of the Indebtedness; (if) notice of the acceptence hereof by the
Lender and of the creation and existence of a1l Indebtedness; and (1) notice of any emendment to or
modification of any of the terms and provisions of the Note, the Security Docaments or any other
agreement evidencing any Indebtedness. The Lender shall not be required to first resort for
payment of the indebtedness to the Borrower or other persons or corporations, their properties or
estates, or to any collaterel, property, liens or other rights or remedies whatsoever.

7. ‘Whenever, at any time or from time to time, the Guarantor shall make any payment

" 0 the Lender hereunder, the Guarantor shall notify the Lender in writing that such payment is made
under this Guaranty for such purpose. If any payment applied by the Lender to the ndebtedness is
thereafter set aside, recovered, rescinded or required 1o be returned for any reason (fmcluding,
without limitation, the bankruptoy, insolvency or reorganizetion of the Borrower or emy other
ohligor), the Indebtedness to which such payment was applied shall for the purposes of this

_ Guaranty be desmed to have continued n existence, notwithstanding such spplivation, and this

Guarenty shall be enforceable as to such Indebtedness as fully as if such application had never been
made.

B. No payment by the Guarantor pursuant to any provision hereof sball entitle the
Guarantor, by subrogation to the rights of the Lender or otherwise, to any payment by the Bomower
or out of the property of the Borrower until all of the Indebiedness (incloding interest) and all costs,
expenses md eftomeys' fees paid or incured by the Lender in endeavoring to collect the
Tadebtedness and enforcing this Guaranty have been filly peid. The Guarantor will not exercise ot
enforco any right or contribution, reimbursement, recourse or submgation evailable to the Guarentor
as to any Indebtedness, or against any person lisble therefor, or as to any collateral security therefor,
+unless and until all such Indebtedness shall have been fully peid and discherged.

9. The Guarantor hereby represents and warrants to Lender that there is no action,
proceeding or investigation pending or threatened (or any basis thercfor) which mvolves fhe
Property eucamberéd by the Senfor Debt Deed of Trust or which mey materially adversely affoct
the condition, business or prospects of the Borower or the Guerentor or any of Borrower's or the
Guerantor's properties or assets, or which might adversely affect the Bomower's or the Guarsator's
ability to perform their obligations under the Security Documents,

10.  The Guarantor shall mainfain a minimem persopal net worth of not less than
$500,000,000 and lquidity (defined as cash and available lines of credit) of at least
$25,000,000, messured annually at each December 31, The Guarantor sball provide to Lender
agmual financial statements and tax returns in a tinely manner

11.  This Guaranty shall be binding upon the heirs, legal representatives, successors and
assigns of the Guarantor, and shall inure to the benefit of the successors and assigns of the Lender.
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12.  This Guaranty shall be construed eccording to end will be enforced under the
substantive and procedural the laws of the State of Nevada. Guarantor hereby consenis to the
exclusive persona] and venue jurisdiction of the state and federal courts Tocated in Clak County,
Novada in connection with any controversy related in any way to this Guaranty, and waives any
argument that venue in such forums is not convenient,

13, WAIVER OF JURY TRIAL THE GUARANTOR ACKNOWLEDGES
'THAT THE RIGET TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT
IT MAY BE WAIVED AND THAT THE TIME AND EXPENSE REQUIRED FOR
TRIAL BY A JURY MAY EXCEED THE TIME AND EXPENSE REQUIRED FOR
TRIAL, WITHOUT A JURY. THE GUARANTOR, AFTER CONSULTING {(OR
BAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF
GUARANTOR’S CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THE
MUTUAL BENEFIT OF LENDER AND GUARANTOR, WAIVES ANY RIGHT TO
TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE
PERFORMANCE OR. ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS
GUARANTY, ANY RELATED AGREEMENTS, OR OBLIGATIONS THEREUNDER.
'THE GUARANTOR HAS READ ALL OF THIS GUARANTY AND UNDERSTANDS
- ALL OF THE PROVISIONS OF THIS GUARANTY. THE GUARANTOR ALSO
AGREES THAT COMPLIANCE BY THE LENDER WITH THE EXPRESS
'PROVISIONS OF THIS GUARANTY SHALI, CONSTITUTE GOOD FAITH AND
SHALL BE CONSIDERED REASONABLE ¥OR ALL PURPOSES.

IN WITNESS WHEREOF, the Guarantor has executed this Guaranty ss of this 22° day of
January, 2008.

GUARANTOR:

Gary D, Tharaldson, Individually

564725v3 4
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Financial Carporation

ADDENDUM TO GUARANTY
. {Nevada Law Provisions)

This Addendum is incorporated into the Guaranty dated January 22, 2008 (the “Cruarenty™)
executed by GARY D. THARALDSON (“Guaranior™) in favor of SCOTT FINANCIAL
CORFPORATION (“Lender™).

. Tn addition the watvers set forth in the Guaranty, the Guarantor hereby expressty waives the
following:

(8)  any and all rights or defenses arising by reason of election of remedics by Lender
that destroys or otherwise adversely affects Guarantor's subrogetion rights or Guarantor’s right to
proceed against Borrower for reimbutsement, including, without limitation, loss of rights Guarentor
may snffer by reason of eny law limiting, qualifying or discharging the Obligations; and (b) any
*one action” or “antideficiency” law (inclucding, without Bmitation, N.R.S. §40.430) av any other
law that may prevent Lender from bringing any action, including a claim for deficiency, against
Guaraator, befare or after Lender’s commencement or completion of any foreclosure action, either
judicially or by exercise of power of sele,

Guarantor warrants end agrees that each of the waivers set forth pbove and in fhe Guaranty
ahove is made with Guarantor's full knowledgs of ifs significance and consequences and thaf, under
the circumstances, the walvers are reasoneble and not contrary to poblic policy or law. If such
waiver are determined to be contrary to any applicable law or public policy, such walvers shall bo
effective only to the extent permitted by law or public policy. Guarentor waives: (fo the full extent
permitted by N.R.S. ¥ 40-495, the benefits of the one-action rle under NR.S. §40.430; and (i) to
fhe full extent pemmitied by N.R.S. §§ 1043605 and 104.3419, discharge under N.R.S. §§
104.3605(8) andfor 104.3419,

THE WAIVER OF SUBROGATION AND OTHER RIGHTS SET FORTH IN
PARAGRAPH 8 OF THE GUARANTY IS HEREBY EXPRESSLY MADE
NOTWITHSTANDING THE PROVISIONS OF NR.S. §§ 40.475 AND 40.485 OR ANY OTHER
STATUTORY OR COMMON LAW OR PROCEDURAL RULE TO THE CONTRARY,

IN WITNESS WHEREOF, the Guarantor has executed this Addendem to Gueranty as of
this 22™ day of January, 2008,

GUARANTOR:

ary 1. Thataldson, Individually
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WHEREAS SCOTT FINANCIAL CORPORATION. a Norh Dakola comporation (the
“Originating Lender™) has agreed 10 loan up to $110.000,000.00 {the “Lonn™) to GEMSTONE
DEVELOPMENT WEST, INC., 2 Nevada corporation{the “Bovrower™);

WEIEREAS, the Loan will be evidenced by the Berrower's lwo promissory notes of even
date .herewith payable w the ader of the- Oviginating Lender -in the principal amount of
$100,000.000- (he ~Senim: Debt Construction Ndte™ and the principal amount-pf $H0.000.000
(the “Seanior Debt Contingericy Note™);

WHEREAS, BANK OF OKLAHOMA, N.A.. 2 nafional banking association (*Bank
QK™ has purchased from Oviginating Lender a paricipation in the Senior Debt Consuuction Nole
{the.*Parficipation™); and

WHEREAS Bank UK, as o condition to puichasing the Porticipation. has required the
exeention of this Guaranty:

NOW. THEREFORE. the imdefsigned. & North Dokoln corpersiion {hereinafter (he
“Gummmtor™), in consideration of the premises pnd other ool dnd valuable corisideration, the
receipl and sulliciency of "which are hereby acknowledged, hereby agrees as follows:

t, The Guarantor hereby absoliely, wnconditionally and joimdy and severally
puarantees 1o.Bank OK.the Full and: proinpt payment. wilien. due, whether m mmurity or earlier by
reason of acceleration or.otherwise, of (i) the repayment of all finds disbursed by Banlc OK undey
he Participation and under and evidenced by the Noie (and all interest thereori) and any extensions
or renewals therepf and. substitutions therefor: and (i) Bank OK’s Participation share of (a) each
and every sum sectred. by the Security Documents: and (b) each and every ather of the Obligations
in comnection with the Loan or sum noew or hereafler owing under any agreement sow or hereafier
efitered into between the Doginating Lender and the Rortower W connection with the Loén ar the
Property encurtbered, therein, including, without lintdiation, the indemnnificntion pravisions of the
Deed of Trust {all of said sums being hereirintier called the *Indebtedness™): and the Guaramor
agrees o pay all reasonable cosls, expenses and altormeys' fees paid or incurred by Bank OX in
endeavoring. to collect the Tndebtedness and in enforeing this Guaranty. The dbligations of the
Guarantor. shall be joint end several with all other parties Hable for the Indebledness.

2 Indebtedness of the. Borrawer under the Note- or otherwise: mny be created and
continued in any amoimt Without allecting orimpairing the liability of the Guarantor hereunder,

3. No act.or thing need acevr fo eswabish the liability of the Guaruntor hereunder, and
with the exception of il paymenl, no act or thing (including. bur not limited 1o, a discharge in
bankruptey of the Indebredness, and/or the running of the sintute of limitations) relating to the
Indebtedness whicli bur for this provision.could act as.n release of the linbilities of the Guarantor
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hereunder. shall in any woy exonerate the Guarantor. or affect. impair. reduce. o release this
Guatanty nnd the labiliny of the Guarantor hereunder; and this shall be a eontinuing. absolwe,
wnconditional and joine and severd guarsniy and shall be in lorce and be binding upon the
Guaranmoruniil the indebtedness ia full) paid.

4, The liability of the. Guarantor hereunder shiall not bie offeciad of impaired in any way
by umy ol the following acts or things {which the Qriginating Lender is heveby pxpresshy autharized
10 da. omit or suffer o e W me withoul-notice o or cabsent olanyone) {i) any acceplance
of collateral seeurity. Juargioes, aceommodation parties or.sureties for any-or nll Indebladness; (i)
Ay extension or rencival ol a aniy Fndebiedness (whethet or not for loiger ihai the original period) ar
any madifcution ol the imerest rate. maturity or owher exms of any Todlebtedness: (i) any waiver or
mdulbcnc.c granted 10 the Borrower. any de !'\} or lack of diligence in the enforcement of the Note or
any athier Indebtedness; or any Gilure to lsfinne proceedings. file a claim. give any ;tquucd notices
ar vtherwise profect any ndeedness; (v)any full or partial rélease oft compromise or setstement
withh, of ngrcoment not . sue.The Borrower or any orher guarantor or other pecson liable on any
Indebiedness or the teath ol any oiher guarntor or nhlu{m on any Indebledness: (v any release.
sutrender, cancellation ur-other discharge ol any Indebtedness or e accepiance of any instonen
in renewal or substitwtion foe aey instument evidepeing Indebredness; (viy any failure 1o obinin
collmzral security (including vighus of setolty for wy Indebredness. or 1o see 10 the proper or
sufficient crebfion and per(ééiion theiéol, or uw establish the priarity thereoll or t preserve. ey,
fstre. enre for. exercise or enforee any ol thie Security Doctmans or awy other collaeral security.
for any of the Indeblodness: (vii) any. moditiearion, alieration. subaiitGlion, exchaniée, huncudu.
wnuellauun, terminstion, release orother ehange. unmlrmmt limiration; less or discharge of any of
the Securiy dogunients ar.oay other eollateral sgearity tor any of the Indehedness: (vili) any
assigmment, sale, Pledge or other-wansler of any of the Indebredness: or (ix) any munner, order or
methud of applicalion of dny paytnents or credits on any Indebleduess, The Guaranlor swaives iy
nnd all defenses and discharges available to a surely, suarantor, or dccommiodation vo-obligor.
dependenton their character ag such.

3. The Guarnmior woives any-und all delenses, claims, sctoffs. and discharzes of the

Burrower, arony ather obligor. perliining o the Indebredness. except the defense ol discharge by-

puvmem i [l Witheui limiting she generality of the foregoing, the Guuruntor will not wssent

apafnst Bank OK any defense of watver. relense. discharge in. bunkeuptey. res judicatd, statule of

frauds. anti-deficieney statute. frand, ultsa viras acts. nsury, illegality or unentorcenbiliiy which may

he avillable 1o the Borswer in vespect of the End:.hlulhesa, or any setaff available against the

Originuting Lender to the Borrower; wheiher or noi on uczount-ol'a related unnsuetion, and the
Guriranter cikpressiy wurees thay he shall be and reimain Hable Fov any deficiency rempining afer
loreckosure of the Deccl off Trust or other seeurity interest securing any Tndebteiness,
ngtwithstanding provisions of law that may preven the Originating Lender rom enfbreing such
deficiency against e Borrower, The Hability of*the Goasarilor shull hot be affecied or unpaux.fl hy
any \ulumarv or involuntary liquidation. dissolution. sale or other dispesition-of all or substamially
)l the assels. macsholliing ofassets and labilives, receivership, insolveney. baikruply. dssignme
Sor the henelt .ol ereditors. reorganizulion, mangemenl,, t.i‘lm]}ﬂ‘-lllt'ﬂ'l or yerkljusument of, ur other
‘similai event or procecding affecting, the Borrower or any of its assets. The Guarantor will no
asgeri apainst the Originating Lender or Bank Ol auy claim, defense or sctoff available w the
Guarntor ugainst ihe Borrower.
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4, The Guaranior alsh hereby waives: (1) preseniment. demund for payment, nolice of
dishenor or nonpayment, and protest of the Indebiledness: (i) nolice of the acceptunce hireol by
Bank OK ond afthe ereation and existenve of il indebiedness; and {iil) notice ol any amendmen
or modification ol any of the ierms aud provisions ofthe Note, the Security Docwmems or aiy other
apieoment evidencing any hndebtedness.  Neither the Oviginating Lender nor Bunk QK shull be
required Lo first resort for payinent of the thdebledness to the Bumwower or othet persons or
gorporations. their propizties or estates, or (0 any coltaeral. propeny. liens or otlwer rights or
remedies whatsoever,

7. Whenever. at apy time or From time e fime, the Guarmmior shall make uny puyment
w Bank (K hwereundar. the Guaramor shall auiily Bunk OK in writing that such payment is made
under this Guaranty for such puipose. 17 any- payment applied by Bank OK 1o the Indebtedness is
thereafier sorf aside, recdvered, rescinded or required v be returned for any renson (includinge.
without limiweron. the hankeuptey. insobvency or reorganizotion of e Borrower or aivy- other
oblignr), he indebtedness W which such Payment ias applied sl for the puiposes of this
Guarany be. deemed to have ceontinued in existenge, notwithstmding sieh application. and this
Civnrunmy shitl be anforceable as w ~.ut.h Indebiedness us fully as iCsuch upplivation bad never heen
made,

. No payment by thé Gudrantoi: puisuam o asy provision hereol” shall entitle the
Ciugranior, by subragation o the rights of the Bank OK or wiherwise, 0 oy pagoment by the
Bocrowser or ait of the property of the Borrower unti! sl of the. ldebleditess (including Tnrerest) and
all costs. expengses and aforneys’ fees paid or incwrred by the Orighrating Lender and Bapk OK in
endeaviring to coliect the Indehedness and enforcing this- Guaranty have been fully paid.  The
Ciuarantor. Will not oxercise or énfofee any right or contribution. reiothursement, recourse or
subrogation available ro the Guranior-as 1o any Indebledness: ar againal any person Jiable (herefor,
ar as w any eollateral sceurity therefor, unless and until all such Indebtedness shall have bigen tully
paid and.dischargad,

9, This Cramranty shall be binding upon the heirs, legal wpu.senmm es. stecessors and
nssigns nf the Guarantor. and shall inure to thé benelit of the-suecessors and assigns of Bunk QI

10, This Guoranty shall be consirued according 1o and will be enfurced under the
substantive and procedural the taws ol the Swate of North Dukota.  Guaramior horeby vonsents 1
the exclusive personal wnd venue jurisdiviion of the sme and Tederul courts Joeated in Burleigh
Counry,- Nurth Dukot in connection with any contruversy velaied in any way o this Guaranty,
and waives any aroyment thet venue in such: forums is gt canvenient,

1. WAIVER OF JURY TRIAL. THE GUARANTOR ACKNOWLEDGES
THAT THE RIGHT TO TRIAL BY JURY 1§ A CONSTITUTIONAL ONE, BUT THAT
IT MAY BE WAILVED AND THAT THE TIME AND EXPENSE REQUIRED FOR
TRIAL BY A JURY MAY EXCEED THE TIME AND EXPENSE REQUIRED FOR
TRIAL WITHOUT A JURY. THE GUARANTOR, AFTER CONSULTING (OR
HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF
GUARANTOR'S CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THE
MUTUAL BENEFIT OF LENDER. AND GUARANTOR, WAIVES ANY RIGHT TO
TRIAL BY JURY IN. THE EVENT OF L]TlGATIﬂ:’\* REGARDING THE
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PERFORMANCE OR ENFORCEMERT OF, OR IN 4NY WAY RELATED TO, THIS
GUARANTY, ANY RELATED AGREEMENTS, OR OBLIGATIONS T]lLRLUVDi' It.
THE GUARANTOR HAS READ ALL OF THIS GUARANTY AND UNDERSTANDS
ALL OF THE PROVISTONS OF THIS GUARANTY, THE GUARANTOR ALSO
AGREELS THAT COMPLIANCE BY THE LENDER WITH THE EXPRESS

PROVISIONS OF THIS GUARANTY SHALL CONSTITUTE GOOD FAITE AND

$HALL BE-CONSIDERED REASONABLE FOR ALL- PURPOSES,

TN WITNESS WEHEREQE, the Guarantor has executed this Guaranty as ol this 22 day of

Jumuary. 2008,
CUARANTOR:

THARALDSON MOTELS 1T, INC,

Gary D. Tharaldson
Its President

" B6TITAvY - . g
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G o s &8 Pl
Scott €4 Gremil

¥ Finarclal Corporation

©7 'NONREGOURSE PARTICIPATION-AGREEMENT | ' "."

This, Agreement is made as -of January 21, 2008, by and between SCOTT FINANGIAL CORPORATION
{*Originating Lender) and CLUB VISTA FINANGCIAL SERVICES, LLC {“Participant’} and shall gavern and conirel the
loan participations between Originating Lender-and Participant daseribad In this Agreement.

1. Definitions.

{a} “Parlicipant’s Interést” means the percentage Interest of Participant In the princlpal amount of and Interest
on.the Loan, the Loan Documents and the Collateral. The percantage Interest of Particlpant In the-Loan Is 3.4%

{b} “Banking Day® means a day on which the Federal Reserve Bank of Minneapolls Is open for business.
{e) *Borrower" means Gemstone Development West, inc. a Nevada Corporation.

(d)  *Certificate” means the:Loan Participation Cerificate, in the form of Exhibit A to this Agreement, issued. by
:Originating Lender to Particlpant evidencing Parlicipant's Interest in tha Loan to Borrowar,.

(e} “Co-Lead" means Bank of Oklahema, N.A.
N iGplateral” means ) collateral seciring paymeil -of the indebtedness evidenced by the nota or the

peformance of the Borrowar's oblfigations under the Loan Documents or ihe performance ol any guaranty,

(@)  “Loan"' means the cerlain $100,000.000 (oan that Origineting Lender has made o the Borfower and In
which Participant has agreed to parlicipate Giider the térms of this Agreenien.

(h) “:;pan Documents” means all documents avidencing, securing andfor relafing o We Loan, Including, but
not limitad 19; the note, financing statements, security agreements, deed of {rusl, morgege,- assignmants, certificales,
powers, (liings, agreements and ail olher writings exscuted or to be éxecuted. in-connaclion with the Lozn and ali credil
displays and modificalons g credit displays, appraisals, environmentel site assessments, geotechnical reports, surveys,
tHiw insurance policles, and otfier documents dalivered in conpection with the Lean,

()] “|_oss” irieans any and all liabilities, clalms, demages, actlons, costs, expanses, sellements or Fenalties,

Includirig, without mitation, attorneys’ Fees, which may be Incurred by eliber Originating Lender or Participant-with respect
‘lo thie Laan.

“Originating Lender's Inlgrest™ means the percentage inlerest of Orlginaling Lender in the principal
-amount of and interest on the Loan and the Collateral, which Is 0%.

2, Sale and Participalion,

} Subjstt to o lerms and condiions-of this Agreament and all. related documents Including Parliclpation
Cerlliicales, Origihating Lender sells and assigns to Parlicipant, and Parliclpant. purchases and accepts from Originating
Lender Participant's (merest inthe Loan. This Agreement canstitutes a sals of Parlicipant's Interes| by Originating Lender
to Partigipanit without recourss and shall In no way bs construed as a-loan by Particlpant to Originaling Lender or as
creating any relatiofiship other than as provided in this-Agresment,

(5 _ -Originating. Lender's Inlerest and Participant’s Intersst and the rights and powers contalned In and In
gonneclion with tlese interests shall be ratably concurrent end nelther shall have pricrity over the ather,

) {c) Originating Lender shall hold the Loan Documants as ¥ustes for Participant to the extent of Participarit’s
interest; providad that the Loan Pocurmenis shall be kept offslie-In safekesplig al. the Bank of North DaKota, In Blsmarck,
North Dakola.

-Orginating Lendér waranis that it owns the percentags Inlerest In the Loen, the Loan Documents and
ihe Coltateral thiat It has sold and assigned to Parlicipent under the terms and provisions of this Agreement.

45010 Sundown Drive + Blsmarc);,.ND 58603
Office: 701-255-2215 » Fax: 701-223-7299

A Heensed and bonded corporate finance company,
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3. Loan,

(a) Orlginating Lender agrees ko make the Loen o the Borrower on the terms and conditions set forth In tha
Loan Documents. Participant will' pay. to Orlginating Lander an amourt equal to Particlpanil's linterest In the unpaid
principal balance of the Loan and In éach advance under the Loan, on the dale-or dales on which such advances are o
be made as requested by the Origlnaling Lender, and with not less than one Banking Day's notke, In Immediately
avallable funds, not iater than 11:00 a.m, Blsmarck, Morlh Dakola time.

(b) Funding of the Loan or .any advance on the Loan by Originating Lender shall be desmed lo be a
represeniation and warranty by Orlginating Lender that {1} Originating Lender has In ils possesslon all Loan Documents
which, iri appropriale cases, have been duly and properly fled or recorded %o provide a secured position in.the Collatera;
{ii) prior to funding, Criginating Lender has, In a manner appropriate to the fype of Gollateral, Inspecled tha Collateral; and
(i} Borrower has fulfliled all condllions In the Loan Documenis and is.entiled ta the Loan or the advance.

{c) Originaling Lender agrees to pay interest, in-the manner set forth In Secllen 5{a) halow, o Parlicipant on
Farticipant's ‘Interesl al the raie set forth in the Cerlificale evideneing the Lean, which Certificate is herehy Incorporated
herein.

{h Particlpant’s Interest, n the princlpal amount of ard inlerest on the Loan shall be pald on the basis of
Pariicipani's Paflcipalion Interest in the prineipal smount of and interest on the Loan.

(@) Conlemporaneously-wiih its execution of this' Agreament, Originating Lender will execute and deliver lo
Participant a Loan Participation Certificale I the form aftached lo this Agreement evidencing the Participant's tnterest in
the Loan, the Loan Documents and the Collateral.

{0 Unless -otherwise disclosed to Participant, U Loan and Loan Documents shall riol be crass-defaulied
willT any-other loan or Igan dodurnents.

{g) Unless othérwise disclosed (o Parfielpant, the. Collateral-shall not serve as collateral for any otherloan or
obligation.

(h} i Parlicipant does not fuRd any amount it owes to the Orginating Lender on the date or by the Ime
spucified above, and without In any way limiting the ‘Originating Lender's- rights to paymen!.hereunder, Participant shall
pay (he Origlnaling Lender a lala fee of he per diem nole rats.on the Loans on jhe requested advance for each day untll
the dale of delivery of such aniount In Imrediately avallable furids to the Criginaiing Lender,

0l To the extent Parlicipant has defaulted In its funding obligations-under this Sectlon 3 and-notwithatanding
any other provision of this Agreement to (he contrary, Perlicipent's right lo recelve lis share of eoltections shali be
suspended uintll such default is cured, bul Particlpant shall continue to ba dbligated to perform Is obligations under this
Agreemnent; provided, however, that the Origlinating Lender may continua to apply Parlicipant’s share of collaclions 1o
‘Participant’s funding obligations under this Seetlon 3.

i Partlcipant agrees 1hat its obfigation te-make payments o the Orlginating Lender in accordance with (his
Agreement shall at all tfmses and in all events be absolute, irevocable and unconditfonat and shall not be-subject to any
righi of counterclalm sel-off or withholding-of any lypa.

4, Additional Coyenants,

(@) Orlginating Lender shall cause Borrower to relimburse Co-Lead for (1) lls “out of pockel” expenses incurred.
and expetided in-reviewing the terms of the"Loan Documents and this Agréement, including lis reasehable-aliarmey's fees
In an amount not o exceed 85,000, logather with its remsonable. out of pocket incurred end expended In moniloring the
‘L.oan'and the Project, inctudtngronrslte inspecilens.

{5} Originating Lender shall provide o Co-lead a scheduls of all Parlicipants and their respeclive
Participallng Inlérest and neoilfy Co-Lead of any changes hereto.

5. ‘Recelpts. Collactions and Expenses,

(a) .Originating Lender shall recelve ali amounts as they hecome due and any prepayments In conneclion
with or arising out of the Loan and shall, on the Banklng Bay the amounis are recelved, If iime permits wires lo he sent
after recelpt, and if not, on the fcllowing Banking Day, acsount for and pay over o F‘artlclpant {is share of all amounts.
Any amount due to Parlicipant which [s not paid on the Banking Day It is received or the [oflowing Banking Day by
Qriginating Lender shall actrue Interest at: Parhclpanl's custoimer bllling rate for each day it s held by Originaling Lender.

Notwithstanding-the dale on which Participant is:paid, Borrower shell recelve credlt op the dale It presents coflected funds
to the Qriginaling Lender.

[
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tb) In the evenl of Borrower's failure to pay laxes, assassmenls, insurance premiums, claims agsinst the
Collateral ar any other amount required 10 be pald by any of the Loan Documenls, Criginating Lender shall, 1o the extenl
permitted unter the Loan Documenis, advance amounls netessary fo pay them unless Originating Lendeg raa;;onably
determines thal the payment is. not necessary lo proteg! or praserve he Collateral, ard Parlicipant wil reimburse
Originating Lendar:for Particlpant's pro rata share. of the amount of the paymenl made by Originating Lender within &
reazonable-lime following dellvery to Farlicipant of evidance of the payment by Origihating Lender. In-the evenl Borrowsar
ralmburses the Qriglnating Lender for such, advances, Originating Lender shall pramptly disburse such.funds ratably 1o the
Participant.. ’

(c) Parlicipant shall, on reasonable notice, deliver o Originaling Lender Paricipant's pro rala share of any
expenses reasonably Incurred by Orfginaling Lehder in connecilon with Lhe enforcement of the Loan or lhe Loan
Doouments and the prolestion and preservalion of the Coliateral,

{d) Origineting Lender shall use due diligence to collect all amounts on \he Luan when dus and to recover
from the Borrowar all costs and expenses which are reimbursabls from the Borrower.

8. Serviclna.

{a} Subject to paragraph {f), below, Originating Lender shall -service the Loan a8 the disclosed agent of
Participant a@nd shail receive a servieing fge in the amount of one half percent {.50%}) per-annum, urless otherwise agreed
In any Loan Parliclpation Cerlificate, so iong as Borrower is making raquired montidy installments of principal and interest,
Qriginating Lehder shall bs enlitled’ to Ils serviclng fee turing the conlinuation of (he Loan and shail not be tequired to
sharé such fee:wilh the Co:Lead regaridless of Co-Léad's Go-managerrient, unless Origlnating Lender has been removed
pursuant to Seclicin 6(e) below. Criginating Lender and Parliclpant ecknowledge and agree that Originating Lender's
servicing fee Is'payable solely from Interest recelved with respect to Lhe Loen. Inthe event that Borrowaer is.unabla to pay
all -principal of Ibe Loan and any collection cosls relaling therets, or such amounls canhot be recovered from the
Collateral, Originating Lender haraby subordinatas payment of ils servicing fee lo paymenl of all princlpal of the Loan. if
Crighating Lender has deferred. its -servicing -jee until paymenl of the principal of the Loan, Orlginating Lender shall he
-entiled to collect such servicing fae from the next proceeds availabls alter paymenl of. all principal. Upon repayment in
full of all prircipal of the Loan ard the collection. cosis related therelo, Orginaling Lender shall be entilled. to callect any
porlion of g sarvicing faes still outstanding from e nexi-funds avallabie from the Borrowsr or-the Collateral for payment
of Interest. Thé servicing shall include, Without limhation, the obiaining and review of updated reports with respacl (o the
‘Collaleral, periodic inspections of the Collateral 2nd all olher action normally teken by a prudent lender with respect Lo
loans of a comparable nafure. Originating Lender will promptly furnish io Particlpant a complete copy of any report as to
Collateral oblalned by Orlgihating Lender and coples of all updated-or amended Loan Documents,

) Originating Lender and Parliclpant shall each disclose lo the other parly immediately any material
informatlon-raceived or oblained concerning the financial condition of the Borrowar or any guarantor or the ability of the
Borrower 1o manage or complete improvements to Collaleral or to condustiils business operations as a golng concera on
a basis substantially equivalent to lhat existing on the date of this Agreement, or any change in the condltion or siatus of

Collateral, or-the ability of. the Borrower to repay the Loan and otherwisse o perform its dutles and obligations under the
Loan Documenis.

) Particlpant sha!l have the right to examine the Collateral and o examine and make coples of &l orlginal
L.oan Documenls and records with respect to the Loan, the Loan Documents, and the Gollateral at any reasonable lime
during-Orginaling Lender's normal business hours.

{d} As lo Parficlpant, the powers of Uriginating Lender s agenl are limiled to those powers expressly set
forih.in this Agreement.

{8) Originaling LLender's agency status-under thls Agreament with respect to the Loan shall tarminale at the
wiritten election of Participant (i) upon the Insolvency, closing or liquidation of Originating Lender, or {il} if Parlicipants of al
least 80% of all Intergsts in the-Loan delermine thal Criginaling Lender has commitied gross negligence or has btherwise
malterially fallad ip comply with Its fiduciary obligations as agent for and on behall of Parlicipant. On termination of
Criginating Lender's agency status with respectio the Lean, Co-Lead shall aulomatitally assume and he assigned ali of
-Originating Lender's rghts and dutles under this Agreement and shall have the right to nolify Borrower to direc! the
Borrower to Jorward payments undsr the Loan Documents direclly o Co-Lead on behall of all Parlicibants. Originating
Lender shall join In such notice g Co-Lead's request. On such terminalion and on Co-Lead's demand, Originating Lender
shall deliver such.documents, files and records with respect to.the Leen g5 Co-Leed deems necessary to enable Co-Lead
to continue ta receive Ldan payments and, i necessary, o commerice appropriata procesdings to collect the Loan and
enforce any Collateral, On such termination, Co-Lead shall be entilled {o servicing: fess olherwise payable Originating
lender. '
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N DOriginating Lender's adnmiinisiration of the Loan, as it relates to draws and proceduras under (he
Construclion Loan (as defined. within the Loan Agréement) shall be subjecl to the lollowing:

EN Originating Lender shall provide to Co-Lead, on a timely basls following recelpl and raviaw by
Originating Lender, a copy of eadh consliuction Jaan draw request received fram Borrawer.

(i) All construction loan draw requests submitied by Borrowsr shall be sublect to appraval by
Originating Lender and Co-Lead.

{1y Co-Lead shall be permitied, through s representalives (in addition lo Oiigineting Lender's third
parly inspectors) to conduct reasonable and limely inspections of tie Projacl (as defined within iha Lean Agreement) prior
to approvel of each draw request.

7. Modification and Waivar.

Excep! as sel forih below, bul olherwise notwithstanding anything in his Agreemerit or In the Loan Documents to
the conlrary, Ofiginating Lender, by and will appraval of Co-Lead, reserves the fighl In its discretion, in each instance
upon prior written nolice to Paricipant, to amend, modlfy, restate or terminate. any of the Loan Documents, cansent lo or
walve any. action or falluré to acl by the Borrower or any Guarantor, and to exercise or refraln from -gxercising any pawers
or rights which Originating Lender may- hawve under or In respedt of Loan Documents or any Collateral, [ncluding, without
{Imitgation, the right:to enforce of refrain fromt enforcing the obligations of tha Borrowar and of any person liable for the
payment 6f the Loan ot the performance of any Loan Documnents, except that Qriginaling Lender shall nol, except as
providiad under Section 8 of this Agreemént {Default and Enforcement), wilhout the prior written consen! of Participanis
who, In the agaregate, hald at least ffty ona percent (51%) of the ownership interests in the Loan (it being understood thet
Originating Lender shall nol have any vote unless Originating Lender holds an interest in the Loan, in which case
Originating Lender shall be deemed 10 be a Participant for purpases of this paragraphy:

{@ Make or consenl to any changa in the maturity date of the:Loan;
)] Malee or consent to any changs in the Interest rate of the Laan;
(€) Malte or consent o any change in {he time of payment of tnterest;

< fd) Aiake or consent lo any change In the maximum principal amount of the Loan or the-priority of the flen of
the Deed of Trust;

(a) Compromise any claim against the Borrower or Guarantor or any amount due under the Lpan
Documents;

f Release any of the collateral other than upon payment of release consideration in the ardinary course of
Barrower's business,; or

{(9) Approve any materlal modifjoations lo approved project budgsls.

IF Originating Lendar ghall fequest Perticipant's wrilien consent to the exerclse-of any rights sel forlh above and
shall not reselve Participant's consent of a denfal thereof in wiiting within three (3) Banking Days. of e making of suth
request, Participant shall be deemed o have given Its consent. |If Participant shatl refuse to consent to any such request,
Orlginating Lender may, at its option, purchase the Parlicipating Interest of Parlicipant by paying to Particlpanl an amaunt
equal fo Its Perticipaling Inferest of the unpaid, principal. and. scerued interast on the Loan and Parlicipant's. Interest in all
protactive advencementy for Borrower or the coilateral and all relmbursements by Panti¢ipant 1o Criginating Lender
pursuant io- Hiis Agresment, and upon such paymen! this Agreement shall ba {erminated, and Participant shall have no
furlher interest in- the Loan or in any of ihe Loan Documenls. As a condilion of purchasing Parliclpant’s Parliclpating
Interes! puiSuant. i6. this. paragraph, Origlriating: Lefider shall give Parlicipant notice of Intent to purchase, and may
consummate the puithase al any ima following such nolice.

B. Default and Eiforcament.

{a) Immediately upon leaming of the exislence of any svent or condition which would constiiute a default
under any. Lpen Documents, Originating Lender shall nolify and consult with Go-Lead and Pesticipant and shall exercise,
or refrain from ekercising, any rights Criginating Lender may have only with the prior written consent of Pariicipants wha,
in \he aggregate, hold at.least fitty one percent (51%) of the Loan {it belng understood that Orlginating Lender shall not
have any vole unless Originating Lander halds ‘an interest 11 the -Loan, in which case it shall be daemed lo ha a
Parlicipant and fis Intgrast shall be deemed lo:be a Parlicipating Interestand it belng understond that so Jong as Co-Laed
holds-an interést i the Loan, -Go-Laad shall. be desmed to be a Participant and its interest shizll bé deemed o be a
Parlicipaiiiig Interest).
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(b} Following any material defaulf, as reasonably determined by Co-Lead, under any Loan Documents thal
shal continue, uncured, for a perlod of ninely (80) days after the gocurrence of Ihe malerial defaull {excapt in the case of
& monetary payment default, I which case the period shall be thirty (30} days), Co-Lead shall have ihe right to co-

menage the Loan with Originaling Lender, previded that:

A Co-Lead shall be sublect to all of the obligations and limilations of Orlginaling Lender hereunder,
ineluding the: obiligation to-obtain consent of Fariicipants who hold In the aggregate al lzast fifty one (51%) of the
Lean for certain actions, as sét forlhi hersin, and shall be-entitled to he indemnification and cther prolections
provided for the Originating Lender in this Agresment;

{ii) Co-Lead shall continue to be deemed o be a Pariicipant retalning its right lo vole ils percentage
awnership-in the Loan;

)] Co-Lead shall be nol be entliled to receive a fee for ls co-management;

v Originaling Lender shall.cantinue 1o be enliled lo any servicing fees it Is oltherwise entillad lo
undar this Agreement of any ather agreemant wilk) Particlpant, provided, howaver, thal no sarvicing fee shall be
payable if required monthly instaliments of principal. and Interest are nat being paid,

{c} For the-purposes of this Agreament; {he term “co-menage” contemplales that Co-Lead shell consult with
Originating Lender ‘end share in the Orginating Lender's duties to mansge, perform and enforce the terms of {he Loan
Agreemenit and 1o exercise and enforce alt privileges and rights exerclsable or ariforceahble by Il thersunder, for the joint
‘baneiit of Originating Lender and all the Parlicipants, =ccording o Co-Lead's discretion and In the exercise of Ils
reasunable business Judgment. Costead shall exercise he same degree of carg and judgment with respeet {o'lhe Loan
a5 It exercises with rsspec! (o loans fn which no paricipations are sold end, th exercising such degree -of care and
judgment, Co-Lead shall not be under any lisbllity to any Particlpant. with respect lo anything it may de or refraln from
doing in the exercise of iis Judgment or whigh:-may sesm lo Ce-Lead to be necessary or dasirable in he servicing and
managemenit of the Loan, -excapt for ils gross negligence ar wilifl misconduet:,

(d) in the event of a defaull and the refusal of Participants holding al least [y one percent.(§1%) of the Loan
o consant undsr {a) above, Qriginating Lender and, if It shalf have become a co.manager as provided herein, Co-Lead or
Particlpants ‘helding &t least fifty one-percenl (51%) of the Luan may elect, on writtea notics ta the ether Participanis .and,
it applicable, -Originating Lender, to Instiltite- such proceedings as are necessary of appropriale o collect the Loan, lo
enforce the Loan Documanls or (he Collatarat, and to protec) the rights of the Originating Lender and Participants. The
party Instituting such proceedings shall make all other Parlicipants and the Originating Lender parties lo the procesdings
and the parties shall share-the. costs and expenses, including attorney’s.faes, in proporjon to their respeclive parcentage
Interests i the Loan al he tims: of default. If Participants holding at ieas! fifty one parcent (51%) of Ihe Loan take such
aclion, Originaling Lender shall execule such documents as may b necessary or appropriate o Tadllitate sugh action,

;e) An the allernative, i the eventof a default and the réfusal of Parlicipents halding at least Aty one percent
{51%) of the Loan o consent under (a) above, Criginating Lender and, if il shall have bacome & co-manager 85 provided
herein, Co-Lead or Parlicipanis holding et leasl fifly one percant (§1%) of Ihe Loan may, al lis or their optlan, purchase
the Parliclpating inlerest of Pariicipant, if Participant shall have refused to consent to.any propesed action, by paying to
Participant ap amount equal to s Participating Interest of the -unpald -prineipal and sccrued interes! an the Loan and
Parlicipant’s: interest in all protaction advansements for Borrower or the coliateral and all reimbursements by Participant o
Origlnating. Lender pursuant lo. iils Agreement, and upon such payment this Agreement shall bé terminated, and
Participant shall have no further inlerest in the Loan or In any of the Loan Documenls.

('f} The egreement of Pafticipants holding al least ity one parcent {51%) of the Loan shall be requlred for alt
matters and dacislons relating to the opérdtlan, improvement, and disposition of, and any capital expenditures with
respect 1o, Collateral whiclr is acquired by either Qriginating Lender or Parliclpant under this Séction 8.

(g} Al Coliateral shall bs -appliad, o reduction of the Loan in proportion 1o the respective percanlage interasts
of Ihe Orlginatirig Lender, T eny, and Participant In tha Loan al the time of the default, and shall be applied lo oiher

indebledness of Borrawer to Originating Lender only afler the-l.oan and any expenses relatad to the Loan are satisfied in
full.

{h} If Qriginating Lender or any Parficipant should exerclse its right of seloff with respect ta any depostt or

othér indebtedness-owing by Originaling Lender ar. any Parlicipant to he Borrower, the-setoff shalt be applied to the Loan
and.te other indebtedihess of the. Borowerte Originating Lender or such Farticlpant on a pro rala basls.
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T8, ‘Collectlon After Acceleration.

{a) If Originating Lehder recaives a-paymen! after acceleralion of the {.gan, whelhe} pursvani lo a demand
fot ‘payment or as a rasull of legal.proceedings against the Borrower of through payment by or aclion against any ather
person in any‘way liable.on account of the indebtedness evidariced by the Loan, er from-realization upon any seeurity for
the Loan, or from any saurce whalscever, the payment shall be applled o the interest, principal or-other dmounts owing
on the Loan In the manner lo be agresd upon belwesn Orlginating Lender -and Participent.at the ime lhe Loan is
accelerated, ratably smong & Participants. |

, (b} The foregolng notwithstanding, It 1s expressly undersiood thal any losses sustained in respect of the Loan
shall be-borne by Originating Lender and Parllcipant in accordance with the pro.rala shere of @ach unless such losses arg
ihe direct resuit of the.aross negllgence, racklessness, or wilful misconduct of Orlginallng l.ender or Partiaipant.

10. Additlopal Terms.

(a) Orainating Lender's. Right to Regurchase Parficlpant’s Interest: Prepayment Fees. Upon Participant's
failurs to comply with its dutles under this Agreamenl, Ihe Originating Lender reserves the right (but shall have no duty) at
any time, upon at least {three) 3 business days' prior writlen notice \o Parlicipant, to purchase from Participant, at par
(uniess othewise agreed).plus accrued interesl, and withoul racowrse, Partisipant's Interest, Upon Lender's rapurchase,
Particlpant shall not be entlfled to any prepayment fees, inclusiva of fees eslablishad as “make whole” fees.

(b} Noncompete. Unless ‘otherwise agreed .upon In writing. between Particlpant and Orlginating Lender,
Parfioipant shall not-direcily ar Indireclly solicit or assist In Ihe solicliation of the making of loans ko the Borrower within five
{5} years after iermination of this Agreement without Originaling ‘Lendars express.writer consent; provided hat this
prohibition dess not:apply to direct er purchased loans to Borrower In-exislence as of the dale of this Agreemernt,

_ (e} inabilily of Originating. Lender. to Perform. If the Originating-Lender is unable i perferm s duties and
cbligations under this Agreement, or the Orlginating Lender has been remaved purstart to Secllon &(s}, the Originating
L ender's rights, duties and obligations hereunder automatically shall be daemed to be assigned to Co-l.ead {hrough these
Agreements and Co-Lead shall have the right to abtaln from the Originaling tender ihe original Loan Dacuments {held
offsite in safekeeping) and all records of the Originaling Lender relafing (o the Credit, and Criginating Lander's rights,
duties and ebligations under.the Lean Documents shall be automatically assigned to-Co-kead,

(d) Lgan Fee Schaduls . Unless alherwise agreed in writing; l'l1e-idllbwing ipan fee schedule shall ba effdct
for-each Loam

{). “[ransaction Fass. All Transaciion Fess, Iricluding without limitation hard cosls and vepdor fess:
associaled with oblaining, documenting, closing and securing the Loan, inclucing bul rot limjted to filing and recording
fees, e insurance, appraisal fees and jegal fees, will be paid by Borrower directly to Originating Lender.

()  Prepayment Fees, Deflned as those Prepayment Fees-separate and apart {rom *make whota
prepayment fees for & fixed rate conmitmanl, Prepaymeni Feés pald by Borrower to Qriginating Lander as approved by
ihe Parlicipant as presenled in the Loan Documents shall be divided belween Originating Lender {60%} and Parficipants
{50%, sglit pro rala between Participsnts based on Partisipating Inlerest). Any-and all olher Prepayment Faes will ba
retained by the-Originating Lender, '

(i) Default Feas. Deéfault Fees aclually-collected by Orlgineting Lender from Bomowér shall be
divided between Origineling Lénder (50%) and ‘Participants (50%, &plil pro rata belween Pafticipanls based on
Participaling Intarast). ’ i '

{iv) Default Premium, Default Premlums eélusly coliected by Originating Lender frdm Borrower shall
be. divided between Orlginating Lander {80%) and Participants {50%, split pro rala. between Participants based on
Participaling Intarast).

~(v) - Orlginstion Fees. Origination fees shall be relained by Originaling Lendar, unless otherwise set
fortirIn writing in the Loan Parliclpation Certificate atlached hereto.

(vi) Lafa ‘Chargas. Al Lale Charges collecled from Borrower, If any, shall be retained by tha
Criglnating Lender.

{(vi}  Other Fees. Al other {ses paid by the.Borrowar and not othenvise described In this-Seciien 10(d)
shall be ralained by.the-Originating Lender. .
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R Risks and Slandard of Cara.

{3} Parlicipant acknowledges that it has become a parly 1o this Agreement with the underslanding and
expectation that it wiitrely upon its own independen! analysis of tha Horrower's financial condilion and craditwarthiness to
lhe exient deemed necessary or advisable by Parlicipanit, Participant further acknowiedges thal Parlicipant is solely
responsible for meeting all bark regulslory and- compliance requirements, including but no limied fo independent
appralsal review-and Palriot Act compllance. . .

)] The-resporisibliittes of Orlglnating Lender shall include, without limitation, atlending (o the exdcution of the
Loan Documsnts, kesplng complels and accurate books, flles, and recdrds lo the Loan Documents and administering the
Loan with the same cars as a-prudent iender would exerclda.

12. Agslgnmaenis,

Neitlier Origlnating Lender nor Parlivipani may sell, pledge, assign, subordinale, or atherwise transfer Is Inleresl
in the Loan, Lean Documenis, Collateral, Loan securlty or Loan guaranty thersfore withoul the pripr written consent of the
other party which will not be unreasonably wilhheld, except thal Originaling Lender may sell other parlicipalions In tha
Loan, 56 long 85 Otiginating Lender continues to servics \he Loan. The dulles and beneflls of this Agreement witl bind
and benefil the successors and assigns of Originaling Lender end Participant.

13. Indemnification.

{a) Paricipant hereby indemnifles Originating Lendsr, Its officers, directors, employees, or agents for its pro
rala share of any Loss atlsing out of any action.teken or lo be taken by Originating lLender with respect lo the Loan, the
Coliateral, or the Loan Documents pursuani lo (s Agresment, unless such aclion is he direct resull of lhe gross
negligence, reckiessness or wiliful misgonduct af Orlginaling Lender. In the avent that Orlginating Lender recovers any
* giich amounts. from The Borrawer after Parlicipant has reimbursed: Originating Lender for Panticipant's Interest of all such
amounts, Originating Lender shall return Participant’s Interest of the amaunts ‘recovarad lo Participant.

{b) Originating Lander hereby Inddmnifias Participant, its officers, direclors, employees, or agents for its pro

. ‘fata share of any Loss arlsing cul of eay action tékei or fo be. taken with respect 1o the Loan, the Coilateral, o lhe L.oan

.Doduments In the eveni Parlicipani lakes pr Is to taks action. under the provisions of Seclions 8(e) or 8{b} of this

Agreement (Servicing and Default and Enforcemert), unfess sUch actipn Is the direct resuil of the gross nedligence,

racklessness. of willfl! misconducl of Particigant, In the -event that. Parlicipant recovers any such amounts from the

Borrower aRer Originating Lender has reimbursed Participant for Origlnating ender's Interest of all such amounts,
Pariicipaint shall return Originating Lender's Inlerest of the amouinis réddvered {o. Originating Lender.

14, Misogllaneolis,

{=) Nelther the execulion of ‘this Agresment, nor the participation in tha Lean, the Collateral or the Loan
Documents, nor any agreement to participate in profils or losses resulting frem (he transaction, s inlended to be, nor shall
‘it be construed to be, the formation of a partnership or Joint venture batween Originating Lender-and Parlicipani,

{b). This Agreement supersedes any prior negetiations, discusslons or communications, belween Originating
Lender and Participant and constitutes the: entire’ agreement of Orlginating-Lender and Participant with respeel to the
Loan, .and.shall survive any foreclosure of Collateral, ‘

{c) Nelther Originating Lender nor Parliclpant has, as-tf the.date of this-Agreement, any loans or any othar
direcl or Indirect-financial accommodations lo, or financial interest in, Barrower, or any principal or affillate of Borrower,
vehich has net been disclosed in, writing to the other parly to this Agreement. Originaling Lender and Pariicipant agres
thal' they will Immediataly disclose in writing lo the other If they make any addilional-toens or other direct or indiract.
financial :accommadations to, or acqulre any finanaial Interest in, Borrower; or any principal-or affiliate of Barrower.

{d) Any riotice or demand lo be glven under this Agreement shall be duly-and properly. given it delivered
personally. or sent by private dellvisry service or malled, postege prepaid, lo the parly sntitied o Ihe nolice or demand al
the. address sel farth below under iis name, -or at sugh other address as the parly may, from Ume 1o Hime, specify Tn
writing, and shall be effective when aclually recelved by the parly.

(&) This Agreement and the duties and obligations contained in this Agreement shall be, excepl @s otherwise
provided in Section12 of this Agresment (Asslgnments).-safaly for lhe benafil of tha partiés to this Agraaimenl and.no third
party shall have any righls under this Agreeément as a third party beneficiary or otherwise.

f Parlicipant represenis and- warrerls 1o Originating Lender, and Originating Londer represents and
warraiits to-Pariclpan, that il has the. pewer and authorlty to execuls, dsliver, and parform this Agresmaenl.
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(o)  Participant and Originating Lender shall each be eniltied fo racover from the ofher any direct costs and
expenses, including atterneys' febs, incurred in enforcing this Agreement and the dulies of the diher cohtained in this
Agreemen! following any default under this-Agreement,

h I thé event any provision of {his Agreement should be invalld, lllegal, or unenforceable in any respect,
the validity, fegality, and enforceabllity of the remalning provisions shall nol be affected or Impalred In any way.
(1) ‘Ihe fallure lo exercise, or delay in exercising, any right: under this Agreemenl by elther party shall nol

operala a5 2 waiver of that rlght, and the single of partial exercise of any right under this Agreement by allher party shall
no! prachide the Turther exercise of the right or the exercise of any ather right. Any remedies provided in this Agreemenl
are cumulative and are not exclusive of any remedies provided by law.

{ This Agreement shall be governed by North Bakota law.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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Originating Lerder and Parlicipant each has caused Ihis Agreement to be executed by a duly authorized officer all as of
the day and year first set forth above,

OEIGINATINGZLENDER: PARTICIPANT:
SCOTT FINANCIAL .OR 6RAT|ON CLUB VISTA FINANCIAL SERVICES, LLC
By____ By, LA e A W’é,ﬁ fz:?/u-:.&g/:?rb::
Brad J.-Scoll, lts President Garfy Q. Thardldson, lis Presidant
15010 Sundown Drive. " 10421 Noslalgia Clrcle

" Bisrmiarck, MD 58503 Las Vegas, NV 89135
Email! brag@scotifinanicialcorp.com Email: gdtharaldson@tharaldson.com
Talephone: (701)255-2216 Telephene: (702) 463-8668

Attachments: Exh_ibii A - Loan Participation Cerfificate.
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EXHIBIT A
LDAN PARTICIPATION CERTIFICATE
ORIGINATING LENDER PARTICIPANT 7 BORROWER
Scott Finanelal Corporation Club'Visla Finencial Servicas, LLC Gemstone Developmenl West, lno.
16010 Sundown Drive 10421 Nostalgla Circle 8121 Wasl Russell Road
Blsmarck, ND 58503 Lag Vegas, NV 88135 Suite 117
Las Veges, NV 89148

' PARTICIPANT'S PARTICIPANT'S
TOTAL PRINCIPAL GOMMITMENT COMMITMENT
DATE OF NOTE(S) AMOUNT AMOUNT PERCENTAGE
January 22,2008 $100,000,000 §3,400,000 = 3.4%
.. e N ' GRIGINATING LENDER |-
NOTE RATE. . PARTICIPANT RATE GUARANTOR:SPREAD . _SERVIGEFEE ‘|
14.00% Fixad 8.50% Fixed 5.00% . 50%
- PARTICIPANT'S SHARE OF
ORIGINATION EEE ORIGINATION FEE
$275,000 None
ORIGINATING LENDER: PARTICIPANT:

SCOTT FINANCIAL GOFPORATION

By o

Brad J,-Scott, iis Fresident

Emall: brad@acutlﬂnanclalnoru‘ com.
Telephone: {701) 2552215

CLUB VISTA FINANCIAL SERVICES, LLC

7
By ﬁmﬁyxfﬂ

Gary O, Thardldson, lis President

Emall: gdtharaldson@tharaldson.com
Telephona:; (702) 463-8666°

15010 Sundawn Drive ¢+ Blsmarck, ND 658503
Office: 701-255-2218 + Fax: 701-223.7299

A llsensed and bonded corporate-finance company.
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D. CHRIS ALBRIGHT, ESQ.
Nevada Bar No. 004904
MARTIN A, MUCKLEROY, ESQ.
Nevada Bar No. 009634
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Dr., Bldg. D
Las Vegas, NV 89106
Tel; (702) 384-7111
Fax: (702) 384-0605
albri dard com

calbni brightstoddard.c

MORRILL & ARONSON, P.L.C.

K. LAYNE MORRILL, ESQ. -
Arizons Bar No. (004591

MARTIN A. ARONSON, ESQ.
Arizong Bar No, 009005 :
STEPHANIE L. SAMUELSON, ESQ.
Arizona Bar No. 018099

One E Camelback Road, Suite 340
Phoenix, Arizona 85012

(602) 263-8993

Attorneys for Plaintiff . - -

DISTRICFE COURT

P

v

" EmED

Jit I E?AH_'UQ.

-
CLERK oF THE CoyRy |

CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, CABENO.

L.L.C., a Nevada limited liability company,

THARALDSON MOTELS I, INC, aNota | DEFTNO.

Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,

AS579963

X1

PLAINTIFFS’ FIRST AMENDED

VE. " | COMPLAINT

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J. -
SCOTT; BANK OF OKLAHOMA,N.A,, 2
pational barik; GEMSTONE DEVELOPMENT
WEST, INC., a Névada corporation;
ASPHALT PRODUCTS CORP., a Nevada
corporation, dba APCO CONSTRUCTION;
DOE INDIVIDUALS [-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants,

i
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A FEOTDRIERAL CPRTGLA TION

|

PLAINTIFFS’ FIRST AMENDED COMPLAINT
COME NOW the Plaintiffs, by and through their counsel undersigued, and for their
Amended Complaint against Defendants allege as follows: '

NATURE OF THE ACTION .
1. This case for fraud and breach of fiduciary duty and breach of contract and other

" claims arises out of a highly unusual real estate finance deal. Defendants SFC aﬁd BoK are co-lead
| lenders ina 29 lender $110 Million syndicated Joan participation, which those Defendants structured

to provide above market interost rates for the lenders and substantial loan origination and servicing

‘fees for co-lead lender Defendant Scoft Financial Corporation. Even though called the cq-le'ad'lender,
. SFCdidnotloana single doflar to the developer/borrower, but did collect substantial fees. Fiduciary

Defendants induced Plrintiffs Tharaldson aﬁd Tharaldson Motels I, Inc., with whom Defendants Scott

and Scott Financial corporation have long bad @ fiduciary relationship of the highest trust and

confidence, to give 100% unlimited guarentees of the performance of a wholly unrelated
developer/borrower. ﬁowthatthe ije& has failed, Plaintiffs have learned that Fiduciary Defendaats
did not perform appropriate due diligence and loan administration, but instead “ynderwrote™ (without
disclm.xum) the Project solely on the financial strength of Plaintiffs’ guarantees. While this allowed
Fiduciary Defendants to obtain a sub prime rate of return on a prime rate eredit, Defendants wrongfully
induced Plaintiffs’ participation in the financing transaction through multiple breaches of fduciary
duty, misrepresentations and omissions. |
PLATNTIFFS

9. Plaintiff Club Vista Financial Services LLC (“CVFS™) is a Nevada limited liability
company with its principal place of business in Las Vegas, Nevada.

3. Pleintiff Tharaldson Motels II, Inc. (“TM2I™), is a North Dakota global corporation
with s principal place of business in Las Vegas, Nevada. E

4.  Plaintiff Gary D. Thataidson (“Tharaldson™) is a resident of the State of Nevada.
Tharaldson indireotly owns one hundred percent of the member interests in CVFS and a minority
interest in TM2I.

. Page2of57
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5. CVFS, TMzI,.and Tharaldson are hereinafter collectively referred to as “Plaintiffs.”
THE FIDUCIARY DEFENDANTS

6. Defendant Scott Finaneial Corporation (“SFC”™) is a North Dakota corporation with
its principal place of business in Bismeark, North Dakota. SFC is engaged in the business of
underwriting and originating loans, selling participations in those loans to various banks, financial -
jnstitutions, end other investors, and serviciné the loans. SFC was a long-time financial advisor to
the Plaintiffs. SFC is sued on its own account and in its representative capacity as Ca-Lead Lender
for 29 participating lenders on the Senior Loan defined below, including CVFS. SFCactedina
position of inherently conflicting interests in its capacity as agent for both Plaintiffs and Defendant
Bank of Oklashoma in the tranisactions at issue herein. .

7. Defendant Bradley J. Scott (“Scott™), a resident of North Dakota, is the QWner, .

director, and officer of SFC., Scott committed or was responsible for committing the wrongful aots *

of SHC alleged herein.
8. Defendant Bank of Oklahoms, N.A. (“BOk") is a national bank with its pnnc1pal

 place of business iz Tulsa, Oklahoma, BOk acted in e fiduciary capacity to Plaintiffs as Co-Lead

Lender in a $110,000,000 loan transaction, BOk is sued on its own account and in iis

_representative capacity as Co-Lead Lender for 28 other participating lenders on the Senior Loan

defined below, including CVFS. It is also sued because Scott and SFC acted as it agents in
connection thh the wrongful acts alleged herein.

9. SFC, Scott, and BOk are hereinafter referred to es the “Fiduciary Defendants.”

OWNER DEFENDANT |

10.. Defendant Gemstone Devdopzﬁent West, Inc. (“Gemstone West [ic.”) is a Nevada
corporation which is an obligor by assumption on the Prior Loan and a direct abligor on the Senior
Loan, both es defined below, and which owns certain real property located in Clack County,
Nevada, which is security for both the Prior Loan and the Senior Loan, Gemstone West Inc, iy
named.as & defendant in ths action becanse it claims an interest in the Property and is therefore an

appropriate party to ensure a full edjudication conoerning conflicting claims dnd intercsts in the

Property.

Page 3 of 57
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11.  Defendant Asphalt Products Corporation d/b/a APCO Construction ("Contractor”)
is u Nevada corporation ‘which contracted and was responsible for construction of the Project on
the Property. Contractor is named as a defendant in this action because it has filed liens sgainst the

) Pmpaﬁy or bas caused liens to be filed against the Property directly contrary to its agreementto

subordinate its claims (as set forth herein) in favor of the lender under the Senior Loan,
FICTITIOUS DEFENDANTS
12.  Plaintiffs are informed and believe and therefore allege that the true names and

capacitics whether individuals, corporate entities, assoviates or otherwise of DOE 1-100 and ROE

101-200 are presently unknown to Plaintiffs and therefore sue said Defendants by said fictitious
anes, Plaintifs are informed and believe and therafore alloge that each of the Defendants
designated as DOE and ROE is responsible in some manner for the events and happenings _
deseribed in this Complaint, which proximately caused the demages to Plaintiffs as alleged herein,

.or claim some interest in the Projest, over which Plaintiff's claims have priority. Plaintiffs will

seek leave of this Court to amend its Complaint to insert the tre names and capacitics of the DOE
and ROE parties and state ai:pmpriate charging allegations when that information has been
ascertained. ' '
SUBIECT MATTER JURISDICTION
13,  This Court has subj ect matter Jurisdiction undér Arficle 6, Section 6 of the Nevade
Constitution and under NRS 4.370(1), because the amount in controversy exceeds_$10,000 and
under NRS 4.370(2) because the case involves title to real property and is not & forcible entry and

"detainer action.

14.  Plaintiffs also invoke the Nevada Uniform Declaratory Judgment Act, NRS 30.010
t0 30,160,
GENERAL, AND PERSONAL JURISDICTION
15.  8FC is qualified fo do business i, and does business in, Cla:k County, Nevada. In
addltlon, SFC is subject to personal jurisdiction in this Court under NRS 14.065 betause it has
caused events fo goour in Las Vegas Nevada, which are the subject matter of this action; and

Page 4 of 57
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because the Senior Debt Loan.Agreame'nt out of which this action arises provides for personal
jurisdiction in Clark County, Nevada.

16.  Scott is subject to personal jurisdiction in this Court under NRS 14.065 becauss he
has caused events to occur in Las Vegas, Nevada, which are the subject matter of this action.

17.  BOkis subject to personal jurisdiction in this Court under NRS 14.065 because it
hes caused events te occur in Las Vegas, Novads, which are the subject matter of this action; and
because the Senior Debt Loan Agreement in which it owns a participation and acts as Co-Lead
Yeader, provides for personal jurisdiction in Clark County, Nevada.

18.  Gemstone West Inc. and Contractor are subject to general jurisdiction in this Court
because their principat place of business is in Clatk County, Nevada,

VENOE -

19.  Venue is appropriate in this Court under NRS 13.010(2)(a) and {c) because this
dispute involves interests in real property chatad in Clark County, Nevada. Venue is also
ajppri).briate under NRS 13.040 as to SFC and Gemstons West Inc., because they are engaged in
business in Clark County, Nevada, Furthermore, the Senior Debt Loan Ag.reement out of which
this action arises provides for venue in the state and federal courts located in Clark County,
Nevada, Finally, the res of the action is real property located in Clark County, Neva.da, in which
Plaintiffs and Defendants claim an interest.

GE ALLEGATIONS
Plaintifis’ Business

20.  Plaintiff Tharaldson is a successful real esterte'entrepmnem who has bad substantial
success io the motel and lodging business, ' _

21.  Plaintiff TM2] is an owner and operator of motel and lodging properties.

. 22.  Tharaldson and TM2I have very substantial assets and net worth, They ere highly
credit worthy and routinely obain credit and credit facilities at or near the prime rate of interest,.

23, Plaintiﬂ'-CVFS is an entity owaed by Theraldson which is involved in making or
participating s a lender in acquisition, development and construction loans for third party
developers® real estate prajects, '

Page 5 of 57
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Scott’s and S Fiduciary Relationship With Plain .

24, Tharaldsor’s business relationship with Scott begen in about 1992. Scott was
employed by Bismark National Bauk in Bismark, Norih Dakota. Scott arrenged several lom ta
Tharaldson to finance acquisition or construction of motel properties, In about 2000, Scott, through
Bismark National Bank, arranged & $50,000,000 loan to facilitate Tharaldson’s sale of motel
properties. Scott also arranged some unsecured lines of credit for Tharaldson.

25.  In 2003, Scott left Bismark National Bank and founded his own compeny, SFC, &
firm specializing in corporate lending and lending services. SFC does not actuslly loan its own
moneys. Instead it acts as & “lead lender” in syndicating participation interests to other lenders
who actually supply loan funds. In addition to earning origination fees on such loans, SFC

typically also earns a loan servicing fee equal to 0.5% interest (fifty “basis points”) on each losn it

originates. _

26.  Since 2003, Scott has advised Tharaldsen concerning business and financial
mattérs, muludmg [UmErous fnveshnents in real estEtB Ioané origiuétaci, .ﬁnﬂerwrltten, and
administered by Scott through SFC for the benefit of CVFS and Tharaldson (the “SFC Loans™).

' 27.  Tharaldson and his business entities have relied exclusively on Scott and SFC for
cwdlt underwriting, due diligence and feasibility analysis for the SFC loans. Scott and SFC knew
of and encouraged this exclusive reliance. Tharaldson only invested in loans that Scott represented
SFC had thorougily uncierwritten, investigated and concluded were prude:it ¢redit risks based on
the financial merits of the anderlying projects, '

28,  Scott became Tharaldson's investment broker and agent for loan participation
investinents by Tharaldson and Tharaldson entitics in real estete loans recommended by SFC.
Since the iriception of their business relationship, Tharaldson or entities he controls have invested

and/or participated in the following SFC Loans based on Scott’s advicé and recommondation:

A, $65,600,000 construction loan and $38,900,000 constructior loan to
Gemstone LVS, LLC made in June, 2004 in which Tharaldson Financial
Group, Inc. was lender and SFC was its financial consultant in the
underwriting, documentation and servicing, secured by Phase 1 and Phase 2
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respectively of the Manhattan Project in Las Vegas, Nevada.

$10,000,000 constructior: loan made October 2005 and subsequently
modified and extended, $2,000,0b0 sewﬁd losn made in March 2066, and
$3,750,000 inventory loan made in September 2008, in all of which
Mesquite Investor Group is the borrower, SFC is lender, and Tharaldson
Finanoial Groug, L.L.C. is the 100% participant and owner of the Lender's
interest, secured by a condominium project in Mesquite, Nevada,
$2,400,000 subordinate Loan and $4,000,000 senior loan to 40" Street and
Baseline, LEC made in March, 2006, in which SFC is the Lendér and CVFS
is the 100% participant and owner of the Lender’s interest, secured by real
property located ta Phoenix, Arizona.

$2,250,000 subordinate loan and $3,750,000 senior loan to Bl Mirage and
Camelback, LLC made March, 2006, in which SFC is the Lender and CVFS
is the 100% participant and owner of the Lender’s interest, seoured by real
property located in Phoenix, Arizona.

$46,000,000 land loan to Desert Springs Partners, L.L.C. and Ave. 48
Investment Group, LL.C, made in August 2006 with a maturity of Janvary
1,2009, in which SFC is the Lender and CVFS is the majority participant
and majority owner of the Lender"s interest, secured by lend located in Palin
Springs, California. o '
$10,000,000 subordinate and $20,000,000 senior land loan to Tm:@r Pines
Development, LLC, ABCDW, LLC, and Vanderbilt Farms, LLC with SFC
as the Lender and CVES as the 100% participant and owner of the Lender's
interest, made in September 2006 with a maturity of December 31, 2008,
secured by land io western Maricopa County, Arizona.

$20,000,000 subordinate and $82,000,000 senior land loan to Vanderbilt
Farms, Vineyard Farms, ABCDS, and Gillespie Pro;:erties with SFC as
Lender and CVFS as the majority participant and majority owner of the

Page 7 of 57

12019-001

00382



ALENIGRT - STOUDARD - WARNILK - ALARIGHY
Law OTFICES
A FROrTEFRAL L [IYEOAATM N

W e~ th i A W N o

o BRI —
BN R Y NN NNE R3S GR 0 S

Lender's interest, made in September 2006 with a maturity of December 31,
2008, secured by land in western Mearicopa County, Arizona.

H. $1,890,000 subordinate and $3,150,000 senior loan to Leadermark
Communities made in February, 2007, in which SFC was the Lender and
CVFS was the 100% participant and owner of the Lender’s interest, secured
by real property looated in Phoenix, Arizona,

29. A special relationshtip of trust and confidence developed between Scott and
Tharaldson. Scott and SFC became intimately aware of and advised Tharaldson on Tharnldson’s
businesses, assets, income, cash ﬂows, and manner of opcmtlon Indeed, thronghout this
relationship Scott reviewed Tharaldson’s ‘nternal personal ﬁnanc:al staternents and prowded
presentation and formatting suggestions. Also, Scott routinely reformatted Tharaldson financial

information for banks with whom ;I‘hnraldson deals and acted as Theraldson's agent in dealing
directly with banks who sought to remain durrent on Tharaldson’s financial inforwation.

30." In each of the 8FC Loans, Plaintiffs relied entireiy upon Scott and SFC to
underwrite and evaluate the merits of the loans and to prepare the appropriate loan doctuneqtation
to protect Plaintiffs’ legal and financial inferosts in the SFC Loans, and Scott and SFC knew about
and encouraged this reliance. Even though it was not the actual source of loan funds, SFC
typically prepared the Joan documents for the SF C Lbans in its name as the Lender. The only
documentation Plaintiffs typically signed with respeot to each of the SFC Loans was a separate
Non-Recourse Participation Agreement and relw_ted commitment acknowledging their acquisition
of ownership of the particular SFC Loen as the Participant. It was pursuant to these Agreements
that Tharaldson and his entities made loan funds available to the ultimate borrowers.

31.  Since about 2003, ;fhﬁraldson has provided to Scott and SFC office space and
facilities, lodging auco-mmodations, and transportation assistance through Tharaldson’s Les Vegas
office on Scott’s regular trips to Las Vegas. -

32,  SFCis licensed by the Mortgage Lending Division of the Nevada Department of
Business and Industry. Its license with the Mortgage Lending Division lsts Tharaldson’s son, Matt
Theraldson, as SFC’s “licensed employee” in Las Vegas. .
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1 33.  Scott has regularly described his role as overseeing Tharaldson’s lending division
2 d and third paﬁi% have in turn referred to Scott as overseving Tharaldson's lending operations,

g |{ Tharaldson hes relied exclusively on Scott and SFC to protect Tharaldson’s interests in these

4 || trensactions, and Scott and éFC knew about and encaurgged this reliance.

5 Il 34,  On information and belief, Defendant BOk knew and understood at all material

6|l times that Scott and SFC were acting as Plaintiffs’ agents in overseeing Tharaldson’s lending

7 opetations,

B 35,  From January through Aﬁrﬂ 2006, a period during which severat of the SFC loans -

g || were made, Tharaldson underwent double knee replacement surgeries and back surgery, A lbng
10 peripd of recovery followed that included pain medications unti] February 2007, during which

11]| several more of the SFC loans were made. Scott and SFC knew about Tharaldson’s medical

12| condition and wrongfully took advantage of it by proposing ﬁueaﬁonable transautim;s to

13 || Tharaldson at a time when Scott kmew Tharaldson was partiaily incapacitated.

14 ‘ 36.  In connection with each of the SFC Loans, Soott through SFC has performed the
'15 'cn:dit tmderwriting, due diligeuce investigation, negotiated the loan terms with the borrower, hired
16| the same counsel to represent both SFC and CVFS as the participant in documenting the loan,

17 selected the title insurer for obtaining lenders title insurance policiss on the real estate loan

18 || collateral, sold participations in the loans to Plaintiffs, and then performed all loan administration

19 ‘ and servicing, including collection of interest and principal from the box.;mwer and remitting those
0 || payments, less SFC's fees, to Plaintiffs and any other participants.

21 37,  Pleintifs’ investment in each of the SFC Loans was docurented by a saﬁamir;

02 i’ Nonrecourse Loan Participation Agreement (Coﬂsulﬁng Agresments in the casc of the Manhattan
23 || Loans) prepared by Scott. Each participation agreement (and the Consulting Agreements in the

24 ‘case of the Manhattan Loans) appoints SFC as the agent of CVFS or other Tharaldson affiliatc with
75| Tespect to the loenand acknowledges the fiduciary relationship and agency between SFC and such
26| perticipant.

27 38,  SFC and Scott have eamed substantial loan origination fees and servicing fees for

g || their work on the SFC Loans in which Plaintiffs invested based upon their expert advice and
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recommendations, and Plaintiffs’ trust in Scott and SFC,

‘The Manhattan Wes} Project
39,  Based on SFC's recommendations, & Tharaldson entity pamed Tharaldson Financial

Group, Inc, hed previously made a successful loan through SFC on a mixed use project known 85
the Marhattan Project in Les Veges, Nevada, The Developer of the Manhattan Project was
Alexander Edelstein,

40.  Following the success of the Maghattan Project, SFC through Scott approached.
Tharaldsod about making a.Joan on a sister project called Manhattan West which is located on 21
astes of land on Russell Road in Las Vogas, Novada, Manhattan West was being developed by
Alexander Edelsteln, the same principal who bad developed the Manhattan Project,

4l,  An Edelstein cutity known as Gemstone Apache, LLC, (“Apache™) acquired the
Jand in June 2006 for $31,540,000. ' |

42,  The development entity for the Project wag Gemstone Deve!opm'exit West, LLC, a
Nevada imited liability company (“Developer”) which owned 100% of the equity interests in”
Apache.

43.  Gemstone Development, 1.L.C., a Nevada limited liability company (*Gemstone
Development”) is wholly owned by Bdelstein and serves as manages to Gpmstonﬂ LS.

44.  Manhattan West was designed and approved as a mixed use conununity featuring
more than 600 condominium residences inlcnc 11 story tower and several mid-rise buildings, plus
200,000 square feet of shops, restaurants, and office and hotel space.

45.  The Project, Phase 1 of Menhatten West, involves approximately 228 residential
condominium units and approximately 195,350 squere feet of retail and office space. |

The Maunhaitan West Agquisjtion and Development Financing
(Thse Prior Loan and Edelstein Loan)

46.  On or about Yune 26, 2006, SFC, as lender, entered into a Loan Agreement with
Apache, as borrower (the “Prior Loan Agresment”) for the purpose of acquisition and
preconstruction development of the Manhattan West Project. Although SFC was the named [ender
under the Prior Loan Agreement, all fvan funds came from CVFS. '
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. 47, Pursuant fo the P;'ior Loan Agreement, SFC agreed to loan Apache up to
$25,000,000 (the “Prior Loan™),

. 48,  The Prior Loan was composed of two parts represented by two separate notes and
deeds of trust; a “junior loan” in the waximum amount of 3 10,000,000 (the “First Junior DOT
Note™), and a “senfor loan” in the maximum amovnt of $15 ,000,000 (the “First Senior DOT
Note™), -

49.  The First Junior DOT is dated June 26, 2006 and was recorded on July 5, 2006 in
the real property records of Clark County, Nevada at Book 20060705, Instrument No. 0004265,

50.  The First Senior DOT is dated June 26, 2006, and was recorded on July 3, 2006in .
the real property records of Clark County, Nevada at Book 20060703, Instrument No. 0004264,

51. . In addition, the Prior Loan Agreement provided that a Third Deed of Trust on the
Property and the Project (the “Third DOT™) would be executed by Apache in favor of SFC to
secure a $13,000,000 note made by Edelstein payable to SFC (the “Edelstein Note™). As with the
Prior Loan Agreement, the joan funds actually came from CVFS and not SFC, evén though SFC
was named as the lender.

52.  The Third DOT is datod Jume 26, 2006, and was recorded on July 5, 2006 in the res]
property records of Clark County, Nevada at Book 20060705, Instrument No, 0004266. '

53.  The Edelstein Note was executed in connestion with a Loan Agreement between
Edelstein and SFC dated June 26, 2006 (the “Edelstein Loan Agreement™), the funds of which
were to be used solely for the purpose of conﬁbuﬁg the Owner’s Bquity to Apache as needed
under the Prior Loan Agreement.

S4.  Inaddition to the First Juaior DOT, First Senior DOT, and Third DOT on the
Project, the Prior Loan Agreement also provided for the pledging of additional collateral by
Apache, Edelstein, Gemstone LVS, L.L.C., A Delaware limited liability company (*Gemstone
LVS™)and Gamst-oue Déveiopment ‘West, L.1.C., as developer as security for the Prior Loan
and/or the Bdelstein Loan.

55.  Part of the additiona) collateral for the Prior Loan and Edelstein Loan included a
pledge by Gemstone LVS of certain of collateral, inciuding but ot limited to the 59 then unsold
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condunumum units in the original Manhattan Project (the *“Condo Units").

56.  Pursuant to s Nonrecourse Participation Agreement dated May 23, 2006 by and -
between SFC on the Conde Units, as Originating Leader, and CVFS, as Participant, es amended by
the Addéndum to Nonrecourse Participation Agreement dated May 23, 2000, as wellasa
Commitment to Participate executed on or about June 29, 2006 (the “Prior Loan Participation
Agrecment”), CVFS éémd ta provide the funds for the Prior Loan, The Prior Loan Participation
Agreement provided that SFC was agent for CVFS conceming the Prior Loan and acknowledgad
SFC’s fiduciary duties to CVFS,

57.  Pursuant to a Nonrecourse Participation Agreement dated May 23, 2006 by and
between SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum fo
Nonrecowse Participation Agreement executed May 23, 2006, as well as a Commitment 10
Participate dated on or about June 26, 2006 (the “]'Edelstein Logn Participation Agreement’”), CVFS
agreed to provide the money necessery to fund the Edelstein Loan. The Edelstein Loan

,'Parﬁéipaﬁon Agreement provided that SFC was agent for CVFS congerning the Edelstein Loan
“and ac!cnowledged SFC’s fiduciary duties to CVFS. -

58.  The parties contemplated that at the maturity date of the Prior Loan, ﬂu: First Junior
DOT Note and First Senior DOT Note would be restructured info one credit facility which would
be a construction loan.

59, Under Section 5 of the Prior Loan Agreement, Apache covenanted and agreed not
to create, permit to be created, or ailow to exist, any vnauthorized liens, charges or mcmﬁbﬁnw;
on tie Project,

Su uent Modifications to Prior Loan and Edelstein Lo

60. During the course of the Project, the parties amended the documentation for the
Prior Loan and the Edelstein Loan to provide for the advancement of a total of §1 8,000,000 in
additional loan funds and to extend the loan maturity dates to December 31, 2007.

61,  The First Junior DOT was amended by a First Amendment Junior Deed of Trust

‘and Security Agreement with Assignment of Rents and Fixture Filing (Line of Credit) dated Mny

27,2007 and recorded in the real properfy records of Clark County, Nevads on May 22, 2007 at
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Book 20070522, Instrument No. 0004011, to i.ucreasle the amount secured thereby to
$18,000,000.00 to correspond to en additional $3,000,000 advance on the Junior Deed of Trust
Loan, '

62.  Pursuant to a Nonrecourse Participation Agreemer.lt dated May 15, 2007 by and
between SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum to
Nonrecourse Participation Agrecment dated May 15, 2007, as well as e Commitment to Participate
executed on or about May 17, 2007 (the “LOC Participation Agreement™), CVFS agreed to provide
the $8,000,000 in additional foan fumds on the Junior Deed of Trust. The LOC Participation
Apreement provided that SFC was agent for CVFS concerning the Additional LOC Note and
acknowledged SFC's fiduciary duties to-CVES,

63.  The Third DOT was amended by a First Amendment to Third Deed of Trust and
Sectmity Agreement with Assignment of Rents and Fixture Filing (Line of Credit) dated October
19, 2007 and recorded in the Clark County, Nevada land records on October 24, 2007 at Book
20071024, Instrument Mo, 0004182, emending the Third DOT to secure an additional $10,000,000
advanced on the Edelstein Loan, '

64.  Purstant to a Nomrecourse Participation Agreement dated October 9, 2007 by and
between SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum to
Nenrecourse Participation Agrecment dated October 9, 2007, as well as a Commitment to
Participate executed on ar about October 12, 2007 (the “Coastruction LOC Participation
Agreement™), CVFS agreed to provide fands for the Construction LOC Note to Edelstein. The
Construction LOC: Participation Agresment provided that SFC was agent for CVFS concerning the
Construction LOC Note and acknowledged SFC's fiduciary duties to CVFS.

65.  As of January 22, 2008, the total outstanding balance owed to Plaintiffs under the
Prior Loan was approximately $42,273,146 and under the Edelstein Loan was gpproximately
$13,000,000, for a total owed of approximately $55,273,146.

The Cons i inancin

he Senijor Loan
66. By late 2007, the Project was ready to commence vertical constiuction, but needed
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an additional $110,000,000 of construction loan funds to commence construction on Phase I

67. Defendants SFC and Scott desired to broker the accumlation of $110,000,00 in
construction loan finds because of the substantial loan origination fees and 50 basis point loan
servicing fees the construction financing would generate for SFC.

68. Oninformation and belicf, the credit markets had begun to tighten and the real
estate market had begun to dsteriorate significantly and it was not feasible to obtain a construction
loan to fund'Phase I construction and also “take out” and pay off the Prior Loan and the Edelstein
Loan as was anticipated when those Loans were made. ‘

69.. On information and belief, Defendant BOk and SFC or Scott had communications
about BOk being a lender or participating lender on the construction loen, BOk was not interested
in lcening on the Project on its own merits but had a strong interest in making a loan guaranteed by
Tharaldson and TM21 because this would allow BOK to receive a subprime rate of return on a
prime rate quality cmdit.

70,  On information drd belief SFC and BOk as co-lead lenders were unablie to generate
sufficient loan funds to take out the Prior Loan and the Edelstein Loan. So SFC and BOk nceded
to arrange for CVES to agree that those loans would be subordinated to the new construction
financing. |

71.  To induce the cooperation of Tharaldson, CVFS and TM2I, 8FC and BOk offered

Tharaldson and TM2a 500 basis point (5%) cut of the interest to be paid on the 14% construction”

loan in exchange for the guaruntees of Tharaldson and TM2I and in exchangc for CVFS’
agreement to subordinate its posmon to the $110,000,000 in construction ﬁnancmg This
arrangement would still Jeave BOL and other participating lenders with anet 8, 5% Interest rate
after payment of 50 basis points (.5%) in loan servicing fees to SFC,

72,  This complex structure was highly unusual fora nurnber of reasons, First, it is
\musual for entities not affiliated with the developer and having no equity stake in the deveiopment
to be guaranteeing the development’s SuCGESS. Second, it is highly unusual for a subordinating
lender aud its affiliates to take on both the risk of being subordinated and to guaranty their

wnaffiliated borrower’s performance. Third guarantees arc typically given by the borrower’s “side”
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in & financing transaction, and not, as hers, given by a substantial project lender.

73.  Notwithstanding the highly wusual neture of this tragsaction, Theraldson and his
entities were persuaded to proceed with it due fo the unusual level of trust and confidence they had
in Scott and SFC,

74, This highly unusual transaction was highly advantageous to BOk as co-lead lender
for reasons including, but not limited to the following:

. BOk received the guarantees of prime rate quality credits;

. BOk received an 8.5% nst rate of return which was substantially above the
prime rate of interest;

. BOk 'conn-aoted for what should have been a first lien position through
CVFS' agreement to suboridinate the Priﬁr Lozn and the Edelstein Loan;

- . BOkwas able to participate in this attractive arrangement without raising the
ioan capital necessary to take out the Prior Loan and Edelstein Loan;

. BOk did not need to worry about whether or not the actual projest was
financielly viable in what it knew were rapidly deteriornting reel estate
market conditions becﬁuse it could count on full recovery m&ar the
Tharaldson and TM2I guarantees gven if the actual developer never repaid a
nickel of the loaﬁ; '

] In effect, although the Joan was made to finance the Project BOk leoked at
the loan as & loan to Tharaldson and TM2I, thereby making the Project’s
performance virtually irrelevant to BOk.

. The transaction structure wltimatety put all lending risk on the Project on the
shouldess of CVFS (who had made and subordinated the Prior Loaa and
Edelstein Loan) and Tharaldson and TM2I who had guatanteed tha
$110,000,000 construction loan.

75.  SFC acted as Bok’s agent in procuring for it this deal which was so highly
beneficial to BOk and so highly detrimental to Plaintiffs.
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The Senior Y.oan Documentation and fhe “Mezzanine Financing”
76.  Onor about January 22, 2008, SFC, as lender, entered into a Loan Agreement with
Gemstone West Inc., as borrower (the “Senior Loan Agreement™).

77.  Pursuant to the Senior Loan Agreement, SEC agreed to loan Gemstone West Inc. up |’

to the amouﬁt of $110,000,000 (the “Senior Loan™). These Loan Funds were ultimately provided
by & consortium of 29 participating lenders,

78.  SFCand BOKk are, and since the inception of the Senior Loan have beer, Co-Lead
Lenders on the Senior Loan. | |

79.  Atell times while acting as Co-Lead Lenders with respect to the Senior Loan, Bok
kmew of the fiduciary relationship SFC occupied towand Plaintifl;s due to-the ge:ietai relaﬁonship of
trust and confidence between them and due to the CVFS Pm-éenior i’mﬁcipatiun Agrecments,

each of which sppointed SFC s agent for CVFS and acknowledged SFC's fiduciary duties to

CVFS, .
80,  The Senior Loan was composed of two parts represented by'twd'sepafate notes:a
“Senior Debt Construction Note™ in the amaount of the $100,000,000 (the “Senior Coastruction
Note™) and a “Senior Debt Contingency Note” in the amount of $10,000,000 (the “Senior
Contingency Note").

- 81, The Senior Construction Note and Senior Comtingency Note were seoured by a
Senior Debt Deed of Trust and Security Agresment with Assignmaent of Rents and. Fixture Filing
(Construction) dated January 22, 2008 between Gemstons West Inc, as trustor, and SFC, as
beneficiary, which was recorded in the real property records of Clark County, Neveda on February
7, 2008, at Book 20080207, Instroment No..GOO 1482 (the “Senior DOT™).

82.  The Scoior Loa-n Agreemént refers to the Prior Loan and the Edelstein Loan, as
amended, as the “Mezzanine Financing” and the documents relating to the Prior Loaq and the
Edelstein Loan, as amended, as the “Mezzznine Financing Documents.” |

83, The Senior Loan Agreement provides that Gemstone West Inc, would assume the
obligations of Apache under and in regards to the Mezzapine Financing as set forth in the

Mezzanine Pinancing Documents, including but not limited to the obligations with respect fo the
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First Junior DOT, First Senior DOT, and the Third DOT (as amended).

84.  The Senior Loan Agreement provides that the First Jusior DOT, First Senior DOT,
and the Third DOT would subordinate to the Senior DOT. ' .

85. Pursuant to Section 2.2 of the Senior Loan Agrecment, the initial advance under the
Senior Construction Note was to be used to pay the Mezzanine Financing with the cxception of: a)
land costs, b) loan fees or interest expense paid the Mezzanine Financing participant, or c) required
equity as defined in ths Section 3.1,10 of the Senior Loan Agreeﬁaent.

86.  Advances nnder the Senior Loan for the Construction of Improvements were :mbj ect
to the satisfaction of several conditions precedent set forth in Article 4 of the Senior Loan
Agmément, including but not limited to:

A. Gemstone West Inc. having aggregate pre-sale revenue of not less than
$60,000,000 froin: (i) Qualified Sates of conda units, (ii) the capitalized
value (at & 7.0% capitalization rate measured-against triple net lcase
payments) of Class A office aml tetail leases, and (iii) the sales price of
Class A office space; and

B. Gemétune West Inc. obtaining and maintaining certain nonrefundable cash
deposits or deposit bonds on condominium units sold but not yet closed and
square footage leased. ' ‘ .

87.  Section 6.2 of the Senior Loan Agrecment requires, among other things, that: &) . .
Gemstone West Inc., construct the Improvements free from any mechenic’s, laborer’s and
materialman’s Liens; b) Gemstone West Inc. further covenants and agrees not to create, permit to. be
created, or allow 1o exist any liens, charges or encumbrances on the Trust Property and '
Improvements other than certain Permitted Encumbrances (a5 defined therein) or than those
otherwise allowed by the Collateral Documents; and c) not encumber any interest of Gematone
West Inc. in the Property and Improyements without.ths prior written approval of Lender.

88.  Article 7 of the Senior I.oan Agreement defines an event of defanlt under the.
Agreement, and includes, among other things: 2) if Gemstone West‘ Inc, fails to pay_pﬁncipal or

interest under the Senior Construction Note or Senior Contingency Note and such failure’continues
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for & period of ten (10} days; b) if any representation or warranty made .by Gemstone West Inc. in
the Senior Loan Agreement or in any certificate or document furnished pm’suanf to the Seniot Loan
Agreement proves unirue; ¢) if Gemstone West Inc, fails to l;cep, snforce; perform and maintain in
Tull force and effect any provision of the Senlor Loan Agreement, the Collateral Documents or
Construction Documents after 30 days written notice of said non-monetary defanit; and d) if
Gemstone West Inc. further encumbers thhe Trust Property or Improvernents or an interest therein
without the prior written approvel of SFC, except as otherwise permitted in the Collateral
Documents. .

~ 89.  The Senior DOT provides that it shall secure future advances as if made on the date
of the Sentor D'OT, up to the maximwum amount of 150% of the principal amount of the Senior
Construction Note and Senior Contingency Note. y

90.  The Senior DOT requires Gemstone West Inc. to pay, 10 days before default or |

delinquency, any obligations secured by liens, encumbrances, ciia.rg and/or ¢laims on the

'Property or any part thereof, which sppear fo have priority over the lion of the Senior DOT.

91.  The Senior DOT includes a Due on Sale ¢clause which provides that Gemstone West
Iue, shall not make a “Transfer of Interest”, which includes but is not limited to, a sale,
encumbrance or junior len on the Property, without Trustor’s prior written consent.

92.  Aspart of the Senior Loan Agreement, Tharaldson agreed to guarantee the Senior.
Loan porsuant to Gila:ant:.r,- and Addendum thereto, each dated January 22, 2008.

93.  Inconnection with the Senior Loan Agresment, TM2] agreed to gueranty the Senior
Loan parsuant fo a separate Guaranty dated January 22, 2008,

94,  Neither Tharaldson nor TM2] is a shareholder, owner, officer or affiliated party of

Gemstone West Inc., but rather executed the Guaranty on the condition that Tharaldgon receive
5.0% of e 14,0% interest rate on the Senior Loen regardless of who participated in funding the
Senior Loan.

95.  On or about March 21, 2008, SFC, as Originaﬁug Lender, and CVFS, as Participant,
executed a Nonrecourse Participation Agreement as amended by the Addendum to Nonrecourse
Participation Agreement dated March 21, 2_008, a5 well as a Commitinent to Participate dated on or
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about the same date, which superseded two prior CVFS Senior Participation Apgreements (the
“CVFS Third Senior Participation Agreerent”™), under which CVFS agreed to provide $400,000 of
the Senior Loan. Under the CVFS Third Senior Participation Agreement, CVFS was to receive
8.5% interest, Guarantor was to receive 5.0% interest, and SFC made a service fee of 50%. The
CVFS Third Senior Participation Agreement provided thet SFC was agent for CVFS concerning
the Senior Construction Note and acknowledged SFC’s fiduciary duties to CVF'S.

96. In connection with the Senior Loan, General Contractor consented to an Assignment
of Construction Contract, Plans and Specifications executed by Gemstone West Inc, in favor of
SFC, pursuant to a Consent of General Contractor dated January 22, 2008 (the “Contractor

Consent”). That Contractor Consent specifically provides that “{a]ll liens, claims, rights, remedies |

and recourses that [Asphalt Products Corporation] may have ot may otherwise be entitled to assert
agginst all or any portion of the Project shall be, and they hereby are made expressly subordinate,
Junior end inferior to the liens, claims, rights, remedies and recourses s creaied by the Losn
Agreerhéni and the Collateral Documents.” In addi'ti‘oﬁ,'G'anerél Contractor executed a certificate
as to Sworn Construction Statement dated Jenuary 22, 2008 indicating that no work had been
completed to date on the Property or Project (the “Contractor Certificate”).

97. At the closing of the Senior Loan on January 22, 2008, CVFS received a met
paydown of $9,930,348, reducing the unpaid balance of the Prior Lozn to approximatoly
$35,278,688 and of the Edelstein Loan to approximately $9,229,412, for a total balance then owed

“to CVFS of $45,342,798.

‘ 98.  On or about January 22, 2008, Gemstone West Inc., Gemstone Apache and SFC
entet'ed into an Assumption Agreement whereby SFC consented to: &) a sale of the Trost Property
ymder the First Senior DOT, First Junior DOT and Third DOT (collectively referred fo as the
“Mezzanine Deeds of Trust™) from Apsche to Gemstone West Inc.; and b} Gemstone WestIne.'s
assumption of all liability pertaining to the Mezzanine Notes and Mezzanine Loans; and c) the lien
of the Mezzanine Deeds of Trust on the Trust Property.

59,  On or about January 22, 2008, Gemstone West Inc. and SFC exeouted a Fourth
Amendment to Mezzanine Loan Agreement [Prior Laan_Agreement} whereby SFC agreed tor
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extend the maturity date of the First Junior DOT Note, First Senior DOT Nots, and LOC Note
(collectively referred to as the “Mezzanine Notes™) to Decernber 31, 2009 and increase the total
principal amount of the Mezzanine Notes from $33,000,000 to $46,000,000, to be evidenced by a
new Mezzanine Note dated Yanvary 22, 2008 in the maxdmum principal amount of $46,000,000.

100. On or about January 22, 2008, Gemstone West Inc executed & M'ezzmﬁne Note in
the principal amount of $46,000,000 bearing interest at the fixed rate of 14.5% per anoum, The
Mezzanine Note calls for monthly interest payments only, with the entire principal balance, and all
unpaid accrued interest, due in full on the.maturity date of December 31, 2009.

101,  On or about January 22, 2008, Gemstone West Ic. and SFC executed a First
Amendment to Senior Deed of Trust end Security Agreement with Assigament of Rents and
Fixture Filing (Line of Credit) (Mezzanine) (“First Senior DOT Amendment™), to confirm that the
First Senior DOT secured $28,000,000 of the refinanced Mezzanine Note. The First Senior poT
Amendment was recorded in the real property records of Clark County, Nevada on February 7,
2008 & Book 20080207, Instrument No, 0001484, . o

102, On or about January 22, 2008, Gemstone West Ine, and SFC executed a.Second
Amendment to Junior Deed of Trust and Security Agreoment with Assignment of Rents and
Fixture Filing (Line of Credit) (Mezzanine) (“First Junior DOT Second Amendment"), to confirm
that the First Junior DOT secured $18,000,000 of the refinanced Mezzanine ‘Note. The First Junior
DOT Second Amendment was recorded in the real property records of Clatk County, Nevada on
February 7, 2008 at Book 20080207, Instrument No, 1001485.

103. Pursuant to a Nonrecourse Participation Agreement dated January 21, 2008 by and
between SFC, as Oripinating Lender, and CVFS, as Participant and Loan Participation Certificete
attached thereto (the “Mezzanine Parﬁciﬁation Agreeménf‘), CVFS agreed to provide funds for the

. Mezzanine Loans, primerily by refinancing the outstanding balances on the Prior Loac and the

Edelstein Loan. Under the Mezzanine Participation Agreement, CVFS was to receive 14.0% -
interest and SFC made a service fee of .50%. The Mezzanine Loan Participation Agreement
provided that SFC: was agent for CVFS concering the Mezzanine Note and acknowledged SFC's
fiduciary duties to CVES.

Page 20 of 57

12019-001

00395



 ASWA

Law erfIgen

A PEDICNCAL DOXIGIATIGH

W O O~ Wt B B B e

10
il

12
13
14

15

16,
1| Clark County, Nevada on Febraary 7, 2008, at Book 20080207, Instrument No. 0001486,

17
18
19
20
21
22
23
24
25
26
27
28

104. On February 6, 2008, Apache conveyed the Property under the Senior DOT to-
Gemstone West Inc. via a Grant, Bargain, Sale Deed recorded in the real property records of Clark
County, Nevada on February 7, 2008 at Book 20080207, Instrument No, 0001480,

105.  On Janiuary 30, 2008, SFC's counsel opined to SFC that SFC was in a position to -
fond the Senjor Loan, provided each Participant funds its pro rata share.

e Senjor Toan Agreement 5i he Subordination. naranty, the TM21
Gua;r;lng aud the CVES Particip_ﬁtiun

166. In comnection with the Senjor Loan, Tharaldson execuied the Senior Loan
Agreement under the heading “acknowledgment of guarantor” and the Guaranty.

107. In connection with the Senjor Loan, TMZI executed the TM2I Guaranty,

108. In connectipn with the Senior Losn, CVFS executed the CVFS Senior Participation
Agreérent. ' .

109. The Senior Loan Agreement, the CVFS Participation, the Guaranty, and the TM2I
Guaranty are heréaﬁer collectively referred to as the “Plaintiffs’ Senior Loan Doouments.”

110.  In comnection with the Senior Loan, SFC executed a Mezzanine Deeds of Trust
Subo:dhaﬁon Apreement dated Janﬁary 22, 2008, and recorded in the real property records of

prrporting to subordinate the Prior Loan Deeds of Trust to the Senior Loan Deed of Trust.

111.  SFC expressed its intent that the Prior Loan Deeds of Trust and the indebtedness
seoured thereby be subordinate to the $110,000,000 Senior Deed of Trust and indebtedness secured
thereby. -

112, At the time the Plaintiffs’ Senior Loan Documents were agreed to, and at all fimes
thereafter, the Fiduciary Defendants owed to Plaintiffs fiduciary duties of undivided loyalty; due
care, competence, and diligence; and the duty to provide to Plaintiffs ell material information.

113. At the time the Plaintiffs’ Senior Loan Documents agroed to wese executed and at
oll times thereafter, the Fiduciary Defendants owed ta Plaintiffs a duty not to deal with Plaintiffs on
hohalf of an adverse party in & transaction connected with their fiduciary duty to Plaintiffs.
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Subsequent Changes to Loans
114. On August 11, 2008, Edelstein and SFC executed a Fourth Amendment to Loan
Agreement (Edelstein) to provide for, among other things: 1) SFC’?_. agreement to lend Edel'stcin
and Gemstone Manhattan Holdings I, LLC, a Nevada limited liability comp&ny {*Gemstone
Manhattan™) an additional sum of $9,000,000 to enable Edelstein to refinance the Condo Units; 2)
to provide that the first $6,000,000 of the LOC Note be used to permanently repay the Edelstein

Note; 3) to advance funds on the Edelstein Note to make the intcrest payment for August 2008 but

to then convert the Bdelstein Note to & closed-end note with no further: advances; and 4) to release
the lien of the Gemstone LVS DOT on the remaining 17 Condo Units,

115. On or sbout August 11, 2008, Gemstone Manhattan and SFC exséuted a First
Amendment and Assumption Agreement 10 the Gemstone LVS DOT, which was recorded on
September 9, 2008 in the public real property records of Clark County, Nevada at Book 20080909,
Instroment No. 0003944 (the “Gemstone LVS DOT Amendment™). Under the Gemstone LVS

DOT Amendment, Gemstone Manhattan assumed the obligations of Apache under the Gemstone

LVS DOT and the principal amount secured under the Gemstone LVS DOT was increased to
include the Rental LOC Note; ) _

116. Onor about August 18, 2008, SFC, as Origination Lender, and CVFES, as
Participant, executed a new Nonrecourse Participation Agreement as amendgd by the Addendum to
Nonrecourss Participation Agreement dated August 18, 2008, as well as a Commitment to
Participate dated on or about the same date {the “CVFS Rente] Participation Agreement”™), under
which CVFS agreed to provide the $9,000,000 for the Reatal LOC Note. Under the CVFS Rental
LOC Participation Agreement, CVFS was to Teceive 7.0% interest and SFC mede a service fee of
125%, The CVFPS Rental LOC Nonrecourss Parficipation Agreement provided that SFC was agent
for CVFS concerning the Congtruction LOC Note end acknowledged SFC's fiduciary duties to
CVEFS. |

Defanit under the Prior Loan, the Edelstein Lg' an, the Mezzanin . e Loans,
the Senior Loan aud the Rental LOC Notes
117. The obligors on the Prior Loan, the Edelsteins Loan, the Mezzanine Loaus, the
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Senior Loan and the Rental LOC Note (collectively the “Manhattan West Loans") have riot made
any of the required interest payments since September 2008, and all promissory notes making up
the Manhettan West Loans are therefore in monetary default,

118. The obligors on the Manhattan West Loans dre in material breach of various
covenants in the loan documents relating to the Manhattan West Loans, including the Deeds of
Trust securing those loans.

119, More than sixty (60) days have expired after SFC’s written notice of defauit to the
obligors on the Manhattan West Loans dated Qctober 28, 2008, and none of the defaults has been
cured within any applicable cure periods.

" 120. The unpaid principal balances on the Manhattan West Loans, together with all
acorued but unpéid interest, including late penalties and default interest, are now immediately due
and payable.

"121.  On January 9, 2009, the Fiduciary Defendants thréatened to commence private
wostee sales under the Doeds of Trust seouring the Maphattan West Loans, all to Plaintifis’
detriment, .

The Frgudulent Ipducement .

122. Plaintiffs’ decistons to modify the Prior Loan and the Edelstein Loan as provided in
the Senior Loan Agreement, and to agree to the Plaintiffs’ Senior Loan Documents was based upon
fhe trust and confidence Plaintiffs reposed in Scott and SFC due to their longstanding business
relationship, and upon the Fiduciary Defendants’ recommendations to Plaintiffs which Plaintiffs
understood to be backed up by the Fiduciary Defendants” rigorous due diligence and the Fidu.cia.ty
Defondants® assurances to Plaintiffs that the transaction was sound and would be in Plaintiffs’ best
iitterest, ' ' .

123. Defendants SEC and BOK as lead lenders co-underwrote and performed all due
diligence investigations on the Senior Loan transaction. SFC's April 27, 2007 conditional
finencing commitment letter t(; Gemstone Apache states “The Construction Financing Proposal
would be followed (sic) executed only afier acceptable due diligepca is completed inclusive of an

industry review, appraisal, underwriting as well as complete Project analysis by the Lender.”
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124.  Before Plaintiffs agreed to the Senior Loan transactions, Scott and SFC told

Plaintiffs that with the edvent of the Senior Loan, their business and economic position with

respect to construction lending an the Project, would be:

A,

The Senjor Loan of $110,000,000 would become a first Lien position on the
Project,

Plaintiffs would receive a net paydown on the Prior Loan and Edelstein
Loan aggregating about $10,000,000, and the Prior Loan and the Edelstein
Loan, as amended, would become & second position lien on the Project.
There was & fixed price congtruction agreement with vyiable and reputsble
general contractor which would deliver all of the required construction for .
the Project at a cost of approximately $79,000,000.

There would be $60,000,000 in “lender approved™ pre-sales and/or pre-
leases. (the *Pre-Sales Contracts™) prio-r-to closing of the Seﬁier Loan, which

" would provide souvces of repayment of the Senior Loan in thoss emounts,

Based upon pm formas prepered by Developer and vetted by the Fiduciary
Defendants prior to the Plaintiffs making any_commitrﬁenta with respect to
the Senfor Loan, the total acquisition, develop;ment. and construption costs
estimated for the Projeet were $120,000,000 and the total revenues
estimated for the Project were $154,000,000, for a projected net income of
$34,000,000 from the Project. Scott and SFC provided these pro formas to
Plaintiffs in May, 2007, -

SFC and BOK had rigorously underwritten the financial pro formas and the
financial viebility of the Project and were relying primarily on the financial
viability of the Project in making the Senior Loan.

Tharaldson’s exposure on the Guaranty and TM2I's exposure on the TM2I
Guaranty of the Senior Loan would be limited to any excess of the Senior
1.oen balance on any giv'en day over the fair market value of all of the
collateral for the Senfor Loan (including the Project, the Construction
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Contract, and the Pre-Sales Contracts.)

125. Communications between Plaintiffs and SFC/Scott concerning the Manhattan West

Loan, and SFC/Scott's material misrepresentations and omissions relating to that loan occurred

over the period between February 15, 2007 and excoution of the Senior Loan documents on

January 22, 2008, The communicetions were numercus. They were oral and written, formal and

informal, in person and telephonio. Sometimes they wers no more formal than Scott dropping into

Tharaldsen's office to chat, and most communications were undocumented. Among the many

commmunications were the following:

a February 15, 2007

b, April 12,2007

c. April 18, 2007

d. April 30,2007

e May 6, 2007

£ May17,2007

g May 21, 2007

Initial presentation by Scott and Edelstein of
proposed Manhattan West Loan.

SFC submits first Manhatian West Loan
anaiysis summary to Plaintiffs.

Email commupication from CVFS to Scott
concerning pre-sele amounts with no mention

of sales to insiders.

Tharaldson executes first MGing

eommitment letter.

SFC disousses modifying loan. Does not

mention related party pre-sales.

Tharaldson executes $8 ;'aillion financing
comnitment.

SFC provides projeét pro formas to Plaintiffs.
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h.. October 12, 2007

i,  October 19,2007

j- November 19, 2007

k. January 22,2008

1. February 25, 2008

Tharaldson executes modified financing

copnmitment letter.

Scott provides updated financial analysis
which has no indication project revenuss
would drop to $10 million and no indication
that developer would be relying on related

* party sales.

SFC provides updated projections with no
indication of related party sales.

Tharaldson executes Senior Loan documents.

Tharaldson executes revised commitment

letier.

126. Plaintiffs understood all of the foregoing statements to be true and this

understanding s reflected in part in a Conditional Commiitment Letter dated April 27, 2007 and a

modification to Conditional Commitment Letter dated Cotober 8, 2007, The April 27, 2007

Conditional Commitment Letter steted that it was contingent on:

. «Subordination of Land Loan to Seaior Construction Loan,”

v “Senior Construction Ioan personally guaranteed by Gary D. Theraldson.”

. “Monthly lender inspection and third party inspections.”

. “Youcher control on all draws.”

. “Acceptable abacus feasibility analysis on entire Project.”

. “Acceptable lender approved project budget.”
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. “Acceptable GMP contract assigned to lender.”™

’ *All saleg must be approved by lender.”

. “I ender and Participent to verify cash flow and IRR calculations,”

. “Total pré«ss.le revenue 360 million required to be secured before vertical

financing.™ ' .

. “A minimum of monthly SFC on site inspections will be required.”

127.  Scott, SFC and BOk knew that Scott and SFC occupied a fiduciary relationship with
Plaintiffs based on the overail 1ongsmnhing business advisory relaﬁonship and specifically with
reference to the several Pavticipation Agreements relating to various :;ompunents of the Prior Loan
and the Edelstein Loan. -

128. Consistent with their prior course of dealing, Plaintiffs relied upon the lending
experience and expertise of Scott and SFC to perform the underlying due dili'genca with respect to
the Senior Laan, to cngage counsel to represent both SFC and Plaintifs in preperation of the
appropriate loan documentation, and to properly ciose and admiinister the Senior Loan.

_129. ‘The Fiduciary Defendants knew that SFC and BOk, as Co-Lead Lenders, also
occupied a fiduciary relationship with Plaintiffs with specific reference to.the Senior Loan as &
participant in the Senior Loan, as the intended Guarantors of the Senior Loan, and as sole owner of
the Prior Loan and the Edelstein Loan to be subordinated to the Senior Loan.

130.  The Fiduciary Defendants knew but did not identify and resolve with Plaintiffs that
the Senior Loan transaction presenied. direct and substantial conflicts between: (g) SFC's and
Scott’s position s fiduciaries to Plaintiffs with respect to Plaintiffs 100% ownership interest in the
Prior Loan and the Edelstein Loan; sud (b) the Fidusiary Defendants® position as fiduciaries to all
Senior Loan participants, including CVSF.

131, In connection with the Senior Loan, the Fiduciary Defendants made
misrepresentations to Plaintiffs and failed to disclose to Plaintiffs material information conceming
the Project and the Senior Loan, which are described in the following sections,

Deteriorated Financial Prospects. . )

132, SFC, Scott and BOK attached to the Senior Loan Agreement a pro forma for the
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Project that showed projected net income for the Project of $10,000,000 rather than the
$34,000,000 reflected in the pro forma the Fidiciary Defendants had previously provided to
Plaintiffs and on which Plaintiffs had relicd in agreeing to the Plaintiffs® Senior Loan Documents,
133. The Fiduciary Defendants @ew about and initialed the revised pro forma showing
estimated net income from the Project less than one-third of the amount represented to Plaintiffs,
134. The Fiduciary Defendants failed 1o disclose the revised pro forma to Plaintiffs or
ask Plaintiffs to initlal it,
| 135, The revised pro forma was highly material and Plaintiffs never would have agreed
to the Plaintiffs’ Senior Loan Docwments had they known of the substantial dsterioration in the
projected financial viebility of the Project, -
Primary Refiance on Guarantors:

136, The Fidﬁciary Defendants feiled to disclose to Plaintiffs that their underwriting of

. the Senior Loan relied solely on the Guaranty and the TM2I Guaranty, uot on the financial

found the Senior Loar to be credit worthy on the basis of the merits and projected perfo'rma.tma of
the Manhattan West Project.

137. Plaintiffs never would have agreed to the Plaintiffs’ Senior Lpa.ﬁ Documents had
they known that the Fiduciary Defendants were not relying primarily on the financial viability of
the Project in underwriting the Senior Loan.

138. The Fiduciary Defendants later admitted to Plaintiffs orally in October 2008 and in

writing in December 2008, that their underwriting of the Senior Loan kad relied solely on the

financial resources of the Guarantors and not primerily on the financial viability of the Project RS
Plaintiffs had vnderstood, .

Frawd Relating to the Pre-sale Condition.

139, A condition to the closing of the Senior m, and fherafore to the cffectiveness of
Plaintiffy’ Senior Loan Documents was that $60,000,000 in “lender approved” pre-sales and/or -
pre-leases must have occured (the “Pre-Sale Condition”). (Senior Loan Aprecrnent §§ 4.1.3,
1.16.) ’
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140, Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents had
they known that the Pre-Sale Condition was not satisfied, because bona fide, third party pre-sales
and pre-leases provide an assurance of true market interest in a project and a known source of
revenue for repayment of the loan. ' '

141. The Fiduciary Defendants knew or should have known that the Pre-Sale Condition
wag commercially atypical and unreasonable because it used language unusua! for this type of a
coudition in large commercial loaus, by not expressly requiring that Pre-Sales be bone fide sales
to parties unm!at.ed to the borrower.aud its affiliates, as this condition is designed to provide
strong cvidence of market acceptance of the project from persons whose et worth is not already
invested in the project. - | '

142. The Fiduciary Defendants had a duty not to approve and count toward satisfaction
of the pre-sale condition, pre-saléa that were mads to insi&ers, affiliates or other persons or
entities related to the. borrower. Nevertheless, the Fiduciary Defendants certified at the closing of

the Sertior Loan that there were $62,700,000 of “lender appr;wed" pre-sales and/or pre-léases, and

that the Pre-Sale Condition had been satisfied. It was not reasonable or appropriate to make this
certification. '

143, The Fiduoiary Defendants certified that the lender approved pre-sales and/or pre-
leases consisted of $45,000,000 in residential pre-sales and $17,250,000 of commefcial pre-sales
and/for pre-leases.

144. The Fiduciary Defendants knew o_r. should have known &t at the closing of the
Senior Loan, at least $2,500,000 of the “lender approved” residential ﬁre-sal&: (5.6%) were sales
to parties closely related to Gomstone West Ino., including but not limited to family members of
Gemstone West Inc,’s principal Alex Bdelstein (Alex Edelstein, Charles Ed¢istein, Sarm '
Edelstein), Peter Smith (Gemstone West Inc.'s COO), and Defendant Scott. Qther “lender
approved” residential pre-sales may also be questionable related party sales, _ .

145.. The Fiduciﬁry Defendants knew or should have known that af the closing of the

" Senior Loan, all $17,250,000 of the commercial pre-sales and/or pre-leases were sales and/or,

leases to parties closely related to the Gemstone West Inc. All three pre-leases were with
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affiliates of the Gemstone West Inc, (Manhattan West Residential, Inc., Gemstone Co.ffee Houze,
LLC, and Gemstone Development LL.C {1,800 square feet)). The one commercial sale

(55,500,000} was to Santa Rita Menagerment Company, an entity owned by the Edelstein’s father, .

146, The Fiduciax;y Defendants failed to disclose to Plaintiffs that highly questionable
reluted party sales and leases made up nearly one third of the entire 560,000,000 in “lender
approved” pre-sales,

147. 'I‘he certification by the Fiduciary Defendants that the Pre-Sale Condition had been
satisfied was false end frandulent,

148. Afier the closing of the Senior Loan, many of the related party coudommmm sales
and the $5.5 million office sale were cancelled. The office sale was then “replaced” by aleass to
Gemstone West Inc.’s affiliate Gemstons DcveIOpmeut, L.L.C. (19,861 square feet).

 Fraud Reluting to First Lien Coudition.

149, A condition to the closing of the Senior Loan, and therefore to the effcctiveness nf
Plaintiffs' Senjor Loan Documents, was that the Gemstone West Inc. provide a first position Deed
of Trust on the Project (the “First Lien Condition”). (Senior Loan Agreement §§ 3.1.1, 1.18;
3,1.3,3.1.4)

© 150, Plaintiffs would not bave agreed to the Plaintiffs’ Senior Loan Doouments had
they kmown that the First Lien Condition was not saﬁsﬁed? because of the hagsle, expense, and
uneertainty of resolving senior Hen claims,

151, The Fiduciary Defendants were aware prior to the closing of the Senjor Loan of
any construction work thet hiad been performed on the Project prior to recording of the Senior
Loan Deed of Trust, that might causc a broken priurity with respect to the Senior Loan.

152. Thc Fiduciary Defendauts knew or should have known that under NRS 108.225(1)
and (2) mechamcs liens for any work perfonned prior to the recording date of the Senior Loan
Deed of Trust {the “Priority Construction Llens“) would be prior and superior to the Senior Loan
Deed of Trust, |

153, The Fiduciary Defendants also mew that the Deeds of Trust seouring the Priur

Loan were prior and superior to any Priority Construction Liens,
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154. The Fiduciary Defendants failed to inform Plaintiffs prior to the closing of the

Senior Loan of the existence or amount of any Priority Consiruction Liens and the fact that they

enjoyed a statutory preference over the Deed of Trust securing the Senior Loan.

155. ‘The Fiduciary Defendants certified at the closing of the Senior Loan that the First
Lien Condition had been satisfied, )

156. This certification was a mistepresentation and a fraud.

Insurance Over Broken Priority; Switched Title Insurance Companies.
157. Rather than informing Pleintiffs of any Priority Construction Liens that enjoyed

statutory priority over the Senior Loan Deed of Trust, Defendants chose to “insure over” the

Priority Construction Liens in a title poiicy issued by Defendants® chosen title company,
Commonwealth Land Title [nsurance Company (“Commonwealth”), Fiduciary Defendants did
not disclose this decision to Plaintiffs. |

158. This was a change from First American Title Insurance Co. {*First Ametican’)
which had provided the title work and title insurance on the Prior Loan and the Ede!stein Loan,

159, The Fiduciary Defendants faifed to inform Plaintiffs prior to the closing of the
Senior Loan thet they had chosen to “insurs over” any Priority Constroction Liens or that they bad
switched from First American to Commonwealth,

160, The Fiduciary Defandantﬁ knew or should have known that Commonwealth was
financially troubled and that First American was not,

161, The Fiduciary Defendants failed to inform Plaintifis prior to the olosing of the
Semior Loan, of Commonwealth’s questionable financial condition. ‘

162.  Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents had
they known that the Fiduciary Defendants were insuring over the Priority Construction Liens and
were switching from First American to Commonwealth. ‘

163. InNovember 2008, the Nebraska Insurance Commissioner informed Common~
wealth that it was in a “hazardous financial coudition™ under Nebraska law and filed a petition for
rehabilitation against Commonwealth, Commonwealth consented to the rehabilitation petition.
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164. Also in November 2008, the parent company of Commonwealth, Land America
Financiel Group, Inc. filed a petition under Chapter 11 of the Banlauptey Code.
165. On or about December 22, 2008, under regulatory pressure on Commonwealth,

" Fidelity Nationa! Title Insurance Compeany acquired Commonwealth from its parent company. It

is riot presently kmown whether Fidelity National Title Insurance Company assumned all of the
liabilitles of Cormmonweaith. '

Subordination Exacerbates Broken Priority.

166. The Fiduciary Defenﬁants kmew or should have known that subordinating the
Deeds of Trust securing the Prior Loan to the Deed of Trust securing the Senior Loan would
create a substantial risk of elevating any Priority Constraction Liens-in priority ahead of the Prior
Loan,

167. The Fiduciary Defendants failed to inform Plaintiffs of the risk that sny Priority
Construction Liens would.become senior to the Deeds of Trust sccuring the Prior Loan as a result
of the Subordination and fo provide their evaluation of that risk. -

168. The Fiduciary Defendants caused the Subordination Agreement to be drafted in
manngr that substantially increased the risk that any Priority Congstruction Liens would become
senior to the Prior Loan as & result of the Subordination. Specifically, paragraph 1 provides that
the extent of the subordination is “as though the Mezzanine Deeds of Trust had been recorded
subsequent to the recordation of the $110,000,000 Senior Debt Deed of Trist,” Under thet
hypothetical recording order, the Prior Loan would also have been subordinate to aﬁy previously
vested Priority Constraction Liens, If the language of paragraph 1 had been drafted so that the
extent of the subordiuation were "as though the Senior Dobt Deed of Trust had been recorded
prior to the recordetion of the Mezzanine Deeds of Trus " that argument would be negated. Alsa '
paragraph 10 provides that this Subordination Agreement "shall not be construed as affoeting the
priority of any other liens or encumbrances in Favor-of SFC on the Trust Property.” The faiture
also to negate any intent to affect the priority of other liens arpusbly supports giving effect to the
literal lenguage of paragraph 1. '

169. Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents, had
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they known that the Fiduciary Defendauts through their drafting of the Subordination had
substantially increased the risk of any Priority Construction Liens gaining priority over the Deeds
of Trust securing the Prior Loan and the Edelstein Loan.

170. The Fiduciary Defendants failed to inform Plaintiffs that the Subordination
Agreement had besn drafted in a manner that substentially increased the risk that any Priority
Construction Liens would become serior to the Prior Loan #s a result of the Subordination.

Fraud Relating to Terms of G;tarangf, the TM2I Guarawnty and the Subordination.

171. As Fiduciaries, Defendants Scott, SFC and BOk had & duty to disclose that they
were preparing legal instruments thet had the effect of negating protective provisicns of Nevada
law, . . '

172. The Fiduciary Defendants caused to be prepared and submitted to Tharaldson for
signatire a form of Guaranty of the Senior Loan that contained e Nevada choice of law proﬁsion.

173. The Fiduciary Defendants knew or should have known that Nevada law provided a
single action rule and also accdrded to a-guarantor of a real estate loan a fair market value defense,
insuring that the guarantor's exposure for a deficiency judgment was limited to the excess of the
loan over the fair market value of the loan collateral fora deﬁcieﬁoy judgment.

174. The Piduciary Defendants knew that Nevada law permitied a gtmrantdr ina
commercial loan over $500,000 to waive the single action rule and the guarantor’s fair market
value defense, |

175. ‘The Fiduciary Defendants inserted in the Guaranty of the Senior Leanz waiver of
all statutory rights of & guarantor under Nevada la.w,‘ including the single action rule and the fair
market value defense. They did not disclose to Plaintiffs their insertion of this waiver provision.

176. The Fiduciary Defendants caused to be prepared and submitted to TM2{ for
signature a form of guaranty that adopted North Dakota faw. -

177. The Fiducmry Defendants knew or should have known that North Dakota law did '
ot provide a single action rule nor extend a borrower's fair market value defense to a guarantor,
They did ot disclose to Plaintiffs that they had selocted the jaw of a state which substantially
altered their rights as they would have existed under Nevada law.
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178. The Fiduciary Defendants advised Plaintiffs that the docurnents they wers signing,
including the Guaranty and the TM2] Guaranty, were eppropriate to sign and protected Plaintiffs’ -
interests, as was the Subordination Agreement relating to the Prior Loan which SFC as Lender
was signing, — '

179. ‘The Fidueiary Defendants failed to advise Plaintiffs that under the Guarenty and
the TM2] Guaranty as presented, Tharaldson’s expusure on the Guaranty and TM2I's exposure
on the TM2I Gueranty would be far greater than Plaintiffs intended or undcrstuod because of the
waivers contained in the Guaranty and the choice of law in the TM2I Guaranty. o

180, The provisions the Fiduciary De;fendauts inserted into the Guaranty instruments
were one sided and greatly bencfitted BOk and the other participating lenders to the substantial
defriment of Tharaldson and TM2I. The Fiduciary Defendants failed to advise Plaintiffs to
consult with independent counsel concerning the Plaintiffs’ Senior Loan Documents due to the
Fiduciary Defendants’ conflicting duties of undivided Joyalty with respect thereto,

181. n agrecing to Plaintiff’s Senior Lomn Documents, Pleintiffs were unaware of
Nevada law permitting waiver of the fair market value defense, the legal effect of the waiver
provisions inserted in the Guaranty, thet North Dakota law did not extend a Borrowaer's fair
market value defense to a guarantor, or the legal risks inherent in the Subordination in lght of the
undisclosed Priority Construction Liens.

182. Plaintiffs would not have agresd to the Senior Loan Documents had they known
anyy of the matters alleged in the preceding paragraph. '

Administration of Senior Loan
‘ 183. During their due diligence review of the Senior Loan, the Fiduciary Defendants
Fajled to detect that the $79,000,000 fixed sum construction contract for the Project failed to cover
about $3,800,000 in work required by the construction drawings for completion of the Project.

184. During the course of their administration of the Senior Loan, when the Fiduciary
Defendants did become aware of this problem, they failed to .seoum an early and appropriate
resolution of the scope problem with the existing contracté)r to mmntam a fixed sum contract

increased by some amount to cover cost overras.
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185. During the course of their administration of the Senjor Loan, the Fiduciary
Defendants in their inspections of construction progress, feiled to deteot thst about §7,900,000 in
’ work on the Projest was ot properly performed in accordance with the construction documents
and would have to be redene. )

186. During their administration of ﬁe Senior Loax, the Fiduciary Defendants failed
take appropriate action to avert approximately $25.8 miflion in eonstruction Hens against the
Project.

187.  As the direct and proximate result of these actions and omissions by the Fiduclary
* Defendants, Plaintiffs and the other participants in the Senior Loan are loft with an unfinished
Project on which constyuction hes ceased, encumbered by $25.8 million in construction liens, and
with virtually all pre-sale purchasers of residential condominiums and lessees of commercial
office space having fled from the Project.

I Pefamatory Statements

188. From af least December 15, 2008, SFC and BOK as Co-Lead Lenders have engaged
in oral and written communications with the other participants in the Senior Loan,

189. ‘These communications have included, but are not limited to, such statements as:

A, Tharaldson’s failure to agree to the Co-Lead Lenders’ restructure proposal
“will likely have farther reaching négative implicétions for his banking
relationships with all banks going forward.” '

B. Tharaldson’s “repatation will be unqu&s_ﬁuuably damaged.”

C. “The 29 banks stretching from North Dakota to Oklshoma that are in this
deal, plus banks not in this deal, will look very unfavorably on any future

credit request from Gary.” _
190. Tn light of the Fiduciary Defendants” frand, constructive fraud, breach of fidusiery
H duty, breaches of t';ontra.ut, and negligence which caused the problems now facing 'Plainﬁﬂ's snd
the other participants in the Serdor Loan, the above statements are false and misleading.
191. The above statements are defamatory per se.
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Termination of SFC’s Agency on Prior Loan, the Edelstein Loan,
the Mezzanine Loans, and the Senior Loan
192. Onor about January, 12, 2009, Plaintiffs terminated all of the CVFS Pre-Senfor
Loan Participation Agreements and demanded that SFC assign all components of the loans
cavered thereby to CVFS and deliver all of the executed original loan doouments for such loans to
CVFS.

193, On or sbout Janvary 12, 2009, Plaintiffs terminated the CVEFS Senior Participation

Apreement and demanded that SFC assign all components of the loans covered thereby to CVFS
to the extent of its percentage interest therein.
unitive
194. As set forth more fully in the followiﬁg claims for relief, Plaintiffs’ claims against
the Fiduciary Defendants for fraud, constructive fraud, securities fraud, defamation, breach of

fiduciary duty, aiding and abetting breach of fiduciary duty, écﬁng in coneert/civil conspiracy, and
. negligence to the extent such negligence rises to the leve! of gross negligence (the “Predicate

Claims™) ate independent tort claims not arising from contract.
195, The Fiduciery Defendants’ actions giving rise to the Predicate Claims make thern
guilty of “oppression, frand or malice, express or implied.”
196, The Fiduciary Defendants’ ections giving rise to the Predicate. Claims constituted
conduct intended to injure Plaintiffs. .
'197. The Fiduciary Defendants® actions giving rise to the Predicate Claims constitute
“despicable conduct which is engaged in with a conscious disregard of the rights of others ...."
198. The Fiduciery Defendants acted intentionally and/or in concert and are sabject to
joint and sgveral liabii‘ity for all damages resulting therefrom.,
199, Plaintiffs are entitled-to an award of panitive damages against the Fiduoiary
Defendants in an amount not more than three times the compensatory damages proved at trial.
FIRST CLAIM FOR RELIEF
(Fraudulent Misrepresentation)
200, Plaintiffs incorporate by reference all prior paragraphs of their Amended '
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201, Defendants Scott and SFC, in connection with inducing Plaintiffs to enter into the
Senior Loan transaction made the following misrepresentations of material fact: '
a. Scott and SFC told Plaintiff that SFC and BOk had thoroughly
underwritten the Manhaitan West Project and that the Project, on its
own mierits was a visble and prudent credit risk that justified the
Senior Loans; '
b, Scottand SFC told Plaintiffs that SFC and BOk expected the
Project to generaté $34,000,000 in. net revenues besed on project
pro formes and their thorough underwriting of the Project;
c. SFC and BOk, by making statements, representations and
. ) warranties either expressed or necessarily implied in closing the
Senior Loan transaction that the pre-sale conditions to closing the
Senior Loan had been satisfied through bonafide anms-length pro-
sales to legitimate buyers or tenants who were unrelated to the -
Praject developer;
d. SFC and BOk, bj'f muking statements, representations and
warranties either expressed or necessarily implied in closing the
Senior Loan ﬁansacﬁon that the First Lien condition fo ¢losing of
the Senior Loan had been satisfied; l
202. Plaintiffs are informed and believe that Scott and SFC made additional
misrepresentations of fact which Plaintiffs have not yet discovered and reserve the fght to prove
additional misrepresentations at tiial.
203. General Contractor made certain representations to SFC, as agent for Plaiatiffs, in
.connection with the Senior Loan. Specifically, General Contractor represented that; A) “[ajll
liens, claims, rights, remedies and recourses that [Asphalt Products Corporation] may have or may
otherwise be entitled to assert against all or any portion of the Proj c;ct shall be, and they hereby are
made expressly subordinate, junior and inferior to the liens, claims, rights, remedies and Tecourses
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as created by the Loan Agreement and the Coliateral Documents™; and B) -that no work had besn
completed to date on the Property or the Project. )

204, Scott, SFC and General Contractor made the aforementioned representations with
either knowledge or belief that they were filse or without sufficient foundation.

205. Scott, SFC and General Contractor made the aforementioned represetations with
the intent that Plaintiffs rely on them.

206, ~ The representations-by Scott, SFC and General Contractor were material to
Plaintiffs’ actions with respect to the Senior Loan.

207. Plainiiffs had a right to rely on the representations of Scott, SFC and General -
Contractor. '

208, Plaintiffs did detrimentally rely upon those representations by agreeing to the -

" Plaintiffs’ Senior Loan Documents.

209. Scoft, SFC and General Contractor knew or should have known that the

representations were false. |
. 210. Plainiiffs were ignorant of the falsity of the representetions,

211. As the direct and proximate result of the representations, Scott, SFC and General
Contractor indused Plaintiffs to agres to the PlainGffs’ Senior Loan Documents.

212.  Scott and SFC acted as agents for BOk in connection with making the
misrepresentations alleged above, and BOk is liabls as if it had made those misrepresentations
itself, '

913. As the result of the Fiduciary Defendants’ conduct and General Contractor's’
conduct, Plaintiffs were substamtially damaged in an amount tc be proven at trial,

214, Plaintiffy’ agreement to the Plaintiffs’ Senior Loan Documents was induced by
Fiduciary Defendants’ frzud and the General Contractor’s and therefors are not the velid, binding,
or enforoesble obligations of Pleintiffs. Plaintiffs are entitled to a Declaratory Judgment voiding

the Plaintiffs' Senior Loan documents. Alternatively, they are entitled to equitable reformation of

the Plaintiffs’ Senior Loan documents.

215. Inthe alternative, the matiers alleged as fraudulent misrepresentations were mutual
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mistakes of fact or law or unilateral mistakes of fact or law induced through Defendants’
inequitable conduct, and Plaintiffs are entitled to equitable rescission or reformation of Plaintiffs’
l "Senior Loan documents.

216. By virtus of their agencies for one another, the Fiduciary Defendants are jointly

SECOND CLAIM FOR RELIEF
(qudulen't_ Concealment/Fraxdulent Omissions)
217.  Plaintiffs incorporate by reference ali prior paragraphs of their Amended
| ‘ .

Complaint.

10 218, By making the mismprcsantaﬁons and reliance-inducing statements alleged herein,
111l Defondants Scott and SFC had a duty to speak and disclose the following materlel fcts, which
121! they knew and which were necessary to make the statements which Scott and SFC did make zot

13 misleading:

14 | ' . That even though they had previously shared with Plaintiffs a pro
i5 forma proiecﬁng $34 million in net project income, Defondants

16 Scott, SFC and BOk had in their possession at the fime the Semior
17 . . Loan closed » revised pro forma which‘they did not shave with

18 Plaintiffs projecting only $10 million in net project income,

19 b, That SFC and BOk had not unden;iritten the Senior Loan on the

20 . basis of the financial merits and viability of the Manhattan West

.21 Project, but instead had based their underwriting decision solely on

22 : the strength of the guarantees of Tharaldson and TM2L

73 c. That First American Title Insurance Co. bad refused to issuc title
24 insurance because of prior recorded liens of the General Contractor;
251 d  That SFC and BOk were closing the Senior Loan transaction with
26 actual and mdisclosed knowledge that they were insiring over

27 . known General Contractor lien claims,

28 €. That so-calied lender approved pre-sales were not arms leagth sales
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to unrelated third parti;zs, ‘but in many cases were fo the affiliates or
principals of the developer or to other insiders;

£ That Scott and SFC acting as dual agents for Plaintiffs and BOk bad
an inherent conflict of interest that could not be wslaived;

g That Scott and BOk had prepered guaranty documentation that
substantially reduced Plaintiffs’ rights under Nevada law and
meterially enhanced BOk®s position at Plaintiffs’ expense and
detriment.

. 219. On information and belief, Scott and SFC concealed and omitted to state additional
material facts which Plaintiffs have not yet discovered. Plaintiffs reserve the right to prove such
additional concealment and omissions at trial. .

930, Defondants Scott and SFC knew the truth of the foregoing ficts, knew that
Plaintiffs were ignorant of the truth of those facts and knew that they were material to Plaintifis'
decision to eater into the Senior Loan transaciion. Defondants Scott and SFC concealed and
omitied to state these material facts for the purpose of inducing Plaintiffs to enter into the Senior
Loan transection. '

221, Defondants Scott and SFC were acting as ageni for Defendant BOk in connection
with these concealed and omitted facts and BOk is lieble to Plaintiffs for the actions of Svott and
SFC es if BOK itself had concealed material facts and made material omissions.

222. Plaintiffs have been dumaged and are entitled to recover their damages according
to proof at trial. o .

223, Plaintiffs" agreement to the Plaintiffs’ Senior Loan documents wes induced by the
fiduciary Defendants” fraudulent concoulment and omissions and thercfore are not the valid,
binding o enforcsable obligations of Plaintiffs, Plaintiffs are entitied to a Declaratory Jodgment
voiding Plaintiffs’ Semior Loan documents. Altematively, they are entitled to equitable
reformation of the Plaintiffs’ Senior Loan docurnents.

294, In the alternative, the matters fraudulently coﬁcealed or omitted were mutual
mistakes of fact or law or were mﬁlaxéral mistakes of fact or law induced by Defendants’
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inequitable conduct and Plaintiffs are entitled to equitable rescission or reformation of Plaintiffs’
Senior Loan documents, ‘

225, By virtue of their aencies for one another, the Fiduciary Defendants are joindy
and severally liable on this claim.

THIRD CLAIM FOR RELIEF
{Constructive Fraud)

926, Plaintiffs incorporate by reference.all prior paragraphs of their Amended
Complaint, |

227. The Fiduciary Defendants had a fiduciary and confidential relationship with
Plaintiffs. o ‘

228.  Given the nature of their relationship, the Fiduciary Defendants were under a duaty
to disclose to Plaintiffs on a timely basis all material nformation relating to their decisions to
agree to the Plaintiffs* Senior Loan Documents.

929. The Fiduciary Defendants were aware of all of the followinig prior to the closing of
the Senior Loan:

A. "The Deteriorated Financial Prospects as set forth under that heading above.

B. The Primnary Relisance on Guarantors as set forth under that heading above.

c. The Insurance over Broken Priority and Switched Title Insurance

Companies 28 set forth under that heading above.

D. The Subordination Exascerbates Broken Priority as set forth under that

heading above. _

E. The Frand Relating to Terms of Guaranty, TM2I Guaranty and '

Subordination as set forth under that hoading above.
230. The Fiduciary Defendants also failed to disclose:

A, That they were underwriting the.Pr'ojact based solely on the Guarantees;

B. That the pro forma project profits had decreased from $34,000,000 to

$10,000,000;

C. That the pre-sale conditions were met only through significant sales io
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' insiders and affjliates;
D. That there were known lien priority problems which at Jeast ons title

insurer bad refused to insure over;

That Scott and SFC had subsﬁuﬁal conflcts of interest;

That SFC and BOk had prepared puaranty documents that were highly
disadvantagsous to Plaintifis’ nghts under Nevada law,

231.  Each of the items of information described in the preceding paragraphs were
material to Plaintiffs’ decisions to agree to the Plaintiffs’ Senior Loan Documents.

232, The Fiduciary Defendants faited to disclose that material information to Plaintiffs,

233.  As the direct and proximate result of the Fiduciary Defendants’ misrepresentations
and omissions, Plaintiffs were substantially damaged in an amount to be proven at trial.

234, . Plaintiffs’ agreement to the Plaintiffs’ Senior Loan Documents was induwd by
Fiduciary Defendants’ constucﬁve fraud and therefofe are not the valld, binding, or enforceable
obligations of Plaintiffs, .Plainli.ﬁ‘s'are entitled to a Declaratory Judgment voiding the Senior Loan
documents, Alternatively, they are entitled to equitable reformation-of the Plaintiffs’ Senior Loan
documents.

235, In the alternative, the matters alleged as constructively fraudulent were mutual
mistakes of fact or law or were unilateral mistakes of fact or law induced by Defendants’
inequitable conduct, and Plaintiffs are entitled to equitable rescission or refonnation of Plaintifis’
Senior Loan documents, |

236, By virtue of their agencies for one another, the Fiduciary Defendants are jointly
and severally {iable on this claim. '

FOURTH CLAIM FOR RELIEF
(Negligent Misrepresentation/Negligent Omission) _

237.  Plaintiffs incorporate by reference all prior paragraphs of their Amended
Corplaint, '

238. The Fiduciary Defendents had a duty to exercise due care in making
representations to Plaintiffs concerning the Senior Loan, to make all raaterial disclosures, and to
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scrupulously act in Plaintiffs® best interests.
239, The Fidusiary Defendants’ made certain representations to Plaintiffs in connection.

with the Senior Loan, including but not limited to:

A That the Fiduciary Defendants were primerily relying on the financial

viability of the Project in underwriting the Senjor Loan and thgt
Tharaldson's exposure on the Guaranty and TM2I’s exposure on the TM2I
Guaranty would be limited,

B.  That the Pre-Sale Condition was satisfied.

C. That the First Lien Condition wes satisfied,
240. On information and belief, Fiduciary Defendants made other negligent

mmisrepresentations which Plaintiffs have not yet discovered, Plaintiffs reserve the right to prove

such ofher negligent misrepreserstations at trial.

241. The Fiduciary Defendants had a duty to exeroise.due care in not omitting 1o state

material facts, to make all material disclosures, and to scrupulously act in Plaintiffs’ best interest.

242, The Fiduciary Defendants breached this duty by omitting to state:

a.

That even though they had previously'shared with Plaintiffs a pro
forma projecting $34 million in net project income, Defendants
Scott, SFC and BOk had ih their possession at the time the Senior
Losn closed & revised pro forma which they did not share with
Plaintiffs projecting only $10 million in net project income;

That SFC and BOk had not underwritten the Senior Loan on the
basis of the financial merits and viability of the Manhettan West
Project, but instead had based their underwriting decision solely on
the strength of the guarentees of Tharaldson and TMZI;

That First American Title Insurance Co. hiad refused to issue title
insurance because of prior recorded liens of the General Contractor;
Thet SFC and BOk were closing the Senior Lba.n transaction with
sctual and undisclosed knowledge that they were insuring over
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kmown Gereral Contractor lien claims;

e. That so-called lender approved pre-sales were not arms length sales
to unrelated third parties, but in many cases were to affiliates or
principals of the developer or to other insiders;

f That Scott and SFC acting as dual agents for Plaintiffs and BOk had
an inhcmﬁ conflict of interest that could not be waived;

g That Soott and BOk had prepared guatanty documentation that
substantially reduced Plaintiffs’ rights under Nevada law and
materially enhanced BOK’s position at Plaintiffs’ expeﬁsc and
detriment.

243, On ini_‘onuaﬁon and belicf, Fiduciary Defendants made additional negligent’
omissions which Plaintiffs have not yet discovered. Plaintiffs reserve the right to prove such
additional negligent onissions at trial.

244, In making these negligent misrepresentations, and negligent omissions the
Fiduciary Defendants breached their duty of care.

245. 'The :eprmntatioﬁs were flse, and the facts omitted. were material.

246.  As the direct and proximate result of the Fiduciary Defendants’ misrepresentations
and omissions, Plaintiffs were substantially damaged in an amount to be proven at trial,

247. Plaintiffs’ agreement to the Plaintiffs’ Senior Loan Doouments was induced by

Fiduciary Defendants’ negligent misrepresentations and omissions and therefore are not the valid,.

binding, or enforceable obligations of Plaintiffs. Plaintiffs are entitled to a Declaratory Judgment
voiding the Senior Loan documents, Alternatively, they are entitled to equitable reformation of
the Plaintiffs’ Senior Loan documents.

248, Inthe altemative, the ﬁaﬁem identified as misrepresentations or omissions were
mutual mistakes of fact or law or unilateral mistakes of fact or law induced by Defendants’
inequitable conduct, and Plaintiffs are entitled to equitable rescission or reformation of Plaintiffs’
Senior Loan documents, .

249, By virtue of their agencies for one another, the Fiduciary Defendants are jointly
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and severally liable on this claim. _
FIFTH CLAIM FOR RELIEF
(Securities Fraud - Violntion of NRS 90,211 et seq.)
250. Plaintiffs incorporate by reference all prior paragraphs of their Amended
Complaint, .
' 251,  As alleged more fully above and incorporated herein, the Fiduciary Defendants,
directly or indirectly, made certain untrue statements of material fact and/or omitted to state
' certain material facts necessary to make the statements made not misleading to Plaintiffs in
" connection with an offer o sell and/or the sale of a security.

252. The Senior Loan Agreement, including the Plaintiffs' Senior Loan Documents and
Loan Participation, are all “securities™ within the meaning of NRS 90.295.

253, The Loan Particigation transaction aad Semior Loan Agreement were upique and
were made in reliance on the unusual relationship of trust and confidence that existed between
Plainiiffs and Scott and SFC, _

254, The Loaa‘z Participation transection was not a simple investment in a promissory
note or even a typical loan participation transaction for numerous reasons including, but not

' fimited to the following:

a A typical loan participation has one to four participating lenders.
This loan participation had 29 participants,

b. A usual seller of participation interests is a bank who sells
participations in a loan to avoid violating federal lending limits.
Here the “seller” is not an_actual lender and does not advance its
own loun funds. Instead jts entire business is to find investors to
invest in and fund loens,

c. Usual loan participants are banks or other lending institutions. Here
Plaintiff Participant CVFS as well as other participants were non-
bank entities.

4 Tnatypical participation, the participants fund only part of the loan
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with the seller funding the balance, Here the participents funded the

entire loan and Plaintiff Participant funded only & small percentage
of the Senicr Loan but it.s affilintes Tharaldson énd TM2I gave
100% guarantees of the entire loan.

e . Inatypical participation, guarantees are provided by affiliates of the
borrower. Here, Plaintiffs who had no interest in the borrower
provided 100% guarantees.

f Tn a typical loan participation, the loan is wnderwritten and
collateralized on the value of a first position lien on the project
property, with puarantees serving as potential and additional
supplemental collateral. Here, the co-lead lenders admit that the

' foan was underwritten not based on the real property culla‘teraj; but
based solsly on the guarantess provided by Plaintiff éam'cipam.
" g Inatypical participation, if the project fails the participant lases no
roore than jts participation interest, Here, if the project fails,
“Plaintiff Participants are on the hook through their guaranteos for
100% of the Senior Loan,

955, The existence of 100% guarantees by & praject lender and affiliates of a project
participation make this investment an unuseal transaction that never would bave proceeded
without guarantees by partiss who were wholly unaffiliated with the Project develope;'fbomwgr.
This investment is not a normal lender/borrower relationship or a standard Jending transaction.

256, The transaction whercby Defendants SFC and BOk induced Tharaldson and TM2I
to glve guarantees in cxéhange for a 5% or 500 basis point “cut” of interest on money they did not
loan was an investment contract and therefore & sccurity under Nevada taw, The guarantees were
& passive investment of risk capital without control involving an investment of money ora
monetery equivalent (the guarantees) in 4 common exterprise (the Project and the Sesior Loan
consortium and its 29 participating lenders) with an expectation of profits (the 500 basis point cut}
sﬁlcly from the efforts of others (the developer's bility to retire the Senior Loan through sucocss
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of the Manhattan West Project and/or the co-lead lender’s management of the Loan/Project), The
guarantors were not lenders receiving interest on money loaned. '

957. Ou information and belief, both Plaintiffs and Defendants viewed (a) the
investment contract transaction involving the guarantees and (b) the loan participation transaction
as sccurities, and their motivation in entering into the transactions treated Plaintiffs, through their

" guarantees, a5 if they had made ari investment in the Manhattan West Project. All purchasers of

loan participation interests were motivated by investment motives.
258. Theloan parncxpauou transection including the guaraitees given by Plaintiffs

" mvolved abroad plan of distribution and common trading with 29 actual participating lenders

and, on information and belief, additional offerees of parﬁci.paﬁon interests who chose natto
mvest. Co-lead lender SFC made no funding investment with 113 own money; all the loan capital
came from loan participants, several of whom were not banks or financial institutions.

259.  On information and belief, pattxes to the sendor loan transaction and Plaintiffs"
senior loan documents considered-participation in the senjor loan transaction to be en invéstment,
and reasonably expected the participation interusts to be investments.

260, There is no effective regulatory scheme uuts;idg of the securities Jaws to protect
Pleintiffs or the loan participants.

261. Plaintiffs did not kuow that & statement of material fact was untrue or that there
wag an omission of a statement of material fact,

262. The Fiduciary Defendents knew or in the exercise of reasoneble care could bave
known of the untrue statements or misleading omissions.

963. The Fiduciery Defendants ere civilly liability to Plamtiffs for damages as pmwded
in NRS 90.660{1)(d). A
SIXTH CLAIM FOR RELIEF
(Defamation)

964. Plaintiffs incorporate by reference all prior paragraphs of their Amended
Corplaint as if set forth fully herein.

265. SFC and BOk as Co-Lead Lenders made staternents, including but not Hmited to,
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Al Tharaldson’s failure to agree to the Co-Lead Lenders’ restmcb.lra proposal
“will likely have farther reaching negative implications for his banking
relationships with all banks going forward.”

B. Tharaldson’s “reputation will be unquestionably damaged.”

C. “The 29 banks stretching from North Dakota to Oklahoma thet are in this
deal, plus banks not in this deal, will look very unfavorably on any fisture
-credit request from Gary.” h _

266, The statements made by SFC and BOk as Co-Lead Lenders were published fo the
other 27 Senfor Loan participants and potentially republished to numerous other pgople, including
but not limited to persons employed by the 27 Senior Loan participants, persans doing business
with the 27 Senior Loan participants, and persons in the communities in and around the Prbperty
and Project. '

267. The statements made by SFC and BOK are false and defamatory and impeached the
honesty and integrity of Plaintiffs.

268. SFC and BOk made the statements with knowledge of their falsity or with reckless
distogard of whether the statements were tree, but ata minirnum, negligently.

269. Asa direct and proximate result of the defamation made by SFC and Bok,
Plaintitfs have suffered serious injury to their business reputations.

270. Further, in light of the Fiduciary Defendants’ frand, constructive fraud, breach of
fiduciary duty, breaches of contract; and neglipence which caused the problems now facing
Plaintiffs and the other participants in the Senior Loan, the above statements are false and
misleading and defamatory per se and are astionsble irrespective of special harm.

" SEVENTH CLAIM FOR RELIEF
{B;'gach of Fiduciary Duty)

- 271. Plaintiffs incorporate by reference all prior paragraphs of their Amendsd
Complaint.
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duties of undivided loyalty, due care, and full d;sclosure of material information:

273. The Fiduciary Defendants breached their fiduciary duties to Plaintiffs by maldng
mistepresentations, concealing and failing to disclose material facts and failing to inform
Plaintiffs of materis! information related to their agency, and by acting for their own benefit and
the benefit of others which actions conflicted with the best interests of Plaintiffs.

274.  As the direct and proximate rosult of the Fiduciary Defendants’ breaches of
fiduciary duty, Plaintiffs have beon substantielly damaged.

‘ 275. The Fiduciary Defendants acted intentionally and/or in congert and are subject to
joint and several lability for all damages resulting therefrom.
EIGHTH CLAIM FOR RELIEF
(BOK, Aiding and Abeiting Breach of Fiduciary Duty)

276. Plalntiffs incorporate by reference all prior paragraphs of their Amended
Complaint. ,

277. 'The Fiduciary Defendant BOk was aware of the fiduciary duties owed to Plaintiffs
by the Fiduciary Defenda.nts Scott and SFC. |

'278.  The Fiduciary Defendant BOk kmew or should have known that Flduclary
Defendants Scott and SFC were breaching their fiduciary duties to Plaintiffs.

279. The Fiduciary Defendant BO acted intentionally and/or in concert with Scott and
SFC and provided substantial assistance to them in their breaches of fiduclary duty toward
Plaintiffs, '

280. As the direct and proximate result of the actions of Fiduciary Defendant BOK, the
Plaintiffs have been substantially damaged in an amount to be proven at tna.l

| NINTH CLAIM FOR RELIEF
(Acting in Concert/Civil Conspiracy)

281.  Plaintiffs iucorporate by reference all prior paragraphs of their Amerded
Complaint,

282, The Defendants, and each of them, acﬁng' in concert with each of the other
Defendants’ tortious conduct constituted a breach of their duties, including fiduciary duties, to
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Plaintiffs.

283. Defendants, and each of them, knew that they were agreeing to engage in conduct
that involved breach of fiduclery duties and e substantis) risk of harm to Plaintiffs,

284. The Defendants, and each of them, knowingly or reckleésly gave substantial
assistance or encouragernent to each of the other Defendants in committing their tortious acts
against Pleintiffs in breach of their duties to Plaintiffs. :

285,  As a direct and proximate result of Defendents’ wrongful conduct, Plaintiffs have
suffered substantial damages in an amount to be proven at trial.

i TENTH CLAIM FOR RELIEF
I (Breach of Contract)

286,  Plaintiffs incorporate by reference all prior paregraphs of their Amended

|| - Complaint.

287, The Fiduciary Defendants hed contractual duties to Plaintiffs related to the Senior
Loan Agreement, .
288. The Fiduciary Defendants breached those duties to Plaintiffs in tmany weys,
including but not limited to the folowing:
A, Certifying that the Pre-Sale Condition was satisfied when it was sot, in
violation of the CVFS Senior Participation Agreement.
B. Cextifying that the First Lien Condition was satisfied when it wes not in-
” violation of the CVFS Senior Participation Agreement
289. s the direst and proximate result of the Fidusiary Defendants’ breaches of
U contract, Plaintiffs have been substantially damaged in an amount to be proven at trial,
ELEVENTH CLAIM FOR RELIEF
(Breach of Covenant of Good Faith and Fair Dealing)
290. Plaintiffs incorporate by reference all prior paragraphs.of their Amended
Complaint, '
291. Implied in all of the contractual relations between P]ainﬁﬁ‘s and the Fiduciary
Defendants is & covenant of good faith and fair dealing.
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1 292, The Fiduciary Defendants breached the implied covenant of good faith and fair
2 || dealing in many ways, including but not linited to the following: '
31 A.  Maeaking the misrepresentations concerning the Pre-Sale Condition and the
4 First Lien Condition as alleged herein,
5 B.  Failing to disclose to Plaintiffs the materia! information related to the
6 Senior Loan and the Plaintiffs” Senior Loan Documents 23 alleged hereln,
7 C. Failing to raise with Plaintiffs the conflicts of Interest inherent in the
g Plaintiffs® Senior Loan Documents.
9 D. Failing to advise Plaintiffs to consult withi independent counsel concerning
10 the Plaintiffs' Senior Loan Documents,
1 E.  Preferring their interests (to eam Fees and sight and one-half per cent
12 interest per annum in a time that the prime yate was six and one half percent
13 end the interest Tate environment was sharply downward) over Plaintiffs
14 interests in hqving the Plaintiffs’ Senior Loan Documents reasonably. and-
151" adequately protect their reasonable expectations concerning the Senior
16 “ Loan based upon the discussions that occurred between Plaintiffis and the
17 Fiduciary Defendants. ‘
18 293, Due to the fiduciary and confidential nature of the parties’ relationship, the breach
19| of the covenant of good faith and fair dealing by the Defendants gives rise to tort Jiability.
20 294, As the direct and proximate result of the Fiduciery Defendants’ breaches of the
21 || implied covenant of good faith and fair dealing, Plaintiffs bave been substantially damaged and
eyl I Defendants are responsible for all natural and p?obab'le consequences of their wrong in an amount
93 {l to be proven at {rial,
24 TWELFTH CLAIM FOR RELIEF
25 (Nogligence)
26 295, Plaintiffs incorporate by reference all prior paragraphs of their Amend
974 Complaint. . _
28 296. The Fiduciary Defendants owed to Plaintiffs.a duty to exercise due carein
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connection with the underwriting, fimding, and administration of the Senior Losn.
297. The Fiduciary Defendants breached their duty of due cere in rmany ways, including
but not limited to the following:
A. Making the misrepresentations concerning the Pre-Sale Condition and the
First Lien Condition as alleged herein. _
B.  Failing to disclose to Plaintiffs the material information related to the
Senior Loan and the Plaintiffs’ Senior Loan Documents as alleged herein,
C. Failing to raise with Plaintiffs the confliots of interest inherent in the
Plaintiffs’ Senior Loan Documents, '
D. Failing to advise Plaintiffs to consult with independent counsel concerning
“the Plaintiffs’ Senior Loan Documents.
E Failing to determine, prior to funding of the Senior Loan, that a substantial
amount of work required by the construction drawings for the Project was

not covered by the construction agresment.

F. Failing to detarmme, during the course of mspectwns of the Project during .

construction, that nearly $8,000,000 in substnndard work was performed.
G, Failure to obtain, in connection with each draw, the necessary [ien waivers
for work reflccted in that draw.
H. Failure to make sure that the Joan draws were spent by the contractor io pay
subcontractors and material suppliers.
L. Allowing $26,000,000 in construction liens to be filed agamst the iject
during the course of their loan administration.
298.  As the direct and proximatc result of the Fiduciary Defendants® negligence,
Plaintiffs have been substantially damaged.
THIRTEENTH CLAIM FOR RELIEF
(Declaratory Judgment)
299, Plaintiffs incorporaie by roference all prior paragraphs of their Amended
Complaint as if set forth fully herein. '
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300. Asis sét forth herein, Gemstone West Inc. is the owner of the Property and Project

and the primary obligor on the Senior Loan and, by assumption, the Prior Loan.

301, As set forth herein, Contractor is the General _Comxactor of the Project.

302. Asis set forth herein, the Gereral Contractor consented to the Assignment of
Construction Contract, Plans and Specifications executed by Gemslone West Ine, in favor of SFC,
pursuznt to a General Contragtor Consent.

303. That General Contractor Consent specifically provides that “fa]ll liens, claims,
rights, -remedies and recourses that [Asphalt Products Corporation} may have or may otherwise be
entitled to assert against all or any portion of the Project shall be, and they hereby are made -
expressly subordinate, junjor and inferior to the liens, olaims, rights, remedies and recourses as
created by the Loan Agreement and the Collateral Docume:

304. Plaintiffs are entitled to a court order decladng that the Deed of Trust securing the
Prior Loan has a first Hen position on the Property and the Project notwithstanding any other ligns
created therein by or for the benefit of Gemstone West Inc, or Contractor,

305. Plaintiffs are entitled to a court order declaring that Tharaldson and TMZ2I have no
further liability relating to the Senior Loan and that as between Tharladson, Thi21 and Gemstone -
West Inc., Gemstone West Inc. is the sole party responsible for the Senior Loan.

306, Plaintiffs are entitled to & court order deplaring that the Deeds of Trust relating to
the Prior Loan have priority over the Construction Liens due to recordation date, and 2 court order
declaring that the Senlor Loan DOT has priority over the Construction Liens due to the Consent
signed by the Contractor, wherein the Contractor specifically agreed to subordinate any and all
claimos to SFC, ‘

307, - In addition, the Contractor executed the Contractor Certificate indicating that no
work had been completed on the Property or the Project to date.

308. Plaintiffs are entitled to a court order declaring that the Senior Loan Documents
were induced by fraud and/or misteke and are not the valid, legally binding, and/or enforceable
obligations of Plaintiffs, . '

309. Plaintiffs are entitled to a court order declaring that, upon CVFS's restoration to
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the Fiduclary Defendants as dgent for the Senior Loan Participants of the net $10,000,000

paydown received from the Senior Loan proceeds together with interest thereon, the
Subordination is rescinded.

310. Plaintiffs ave entitled to a court ordes declaring that the Deeds of Trust securing the
Prior Loan ace prior and superior to the Senior Loan Deed of Trust and to any liens for
construction work performed on the Property after July 3, 2006, and tO'a;my and all other liens or
ehicumbrances on the Project recorded subsequent to recordation of the Deeds of Trust securing
the Prior Loans and constitute fitst Hen positions on the Property.

311, Plaintiffs are entitled to a court order declaring that Plaintiffy have one or more.
valid legal defenses fo the Plaintiffs' Senior Loas Doouments i those documents would otherwiso
be the valid, legally binding, or enforceable obligation of Plaintiffs. .

' WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:
A.  Declaring that CVFS hes terminated all of the CVFS Pre-Senior
'Participation Agreements and the CVFS Senior Loan Participation
Agreement, that SFC has néb authority to act for CVFS with respect to any
of the Joans covered thereby, and ordering SFC to cxecute and deliver
appropriate assignments of those loans and related documents to CVFS.

B, Declaring that the Senior Loan Documents wers induoéd by fraud,
misrepresentation, omission and/or mistake and are not the valid, legally
binding, and/or enforceable obligations of Pluintiffs.

C.  Declaring that, upon CVFS's restoration to the Fiduciary Defendants as
agent for the Senior Loan Participants of the net $10,000,000 paydown
received from the Senior Loan proceeds together with interest thereon, the
Subordination is rescinded,

D. Declaring that the Deeds of Trust securing the Prior Loan are prior and
supetior to the Senior Loan Deed of Trust and to any liens for construction
work performed on the Property after July 5, 2006, and to any and &ll other

liens or encumbrances on the Project recorded subsequent to recordation of
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the Deeds of Trust secaring the Prior Loans and constitute first licn
positions on the Property.

Declaring that Pleintiffs have one or more valid legal defenses to the
Plaintiffs” Senior Loan Documénrs if those documents would otherwise be
the valid, legally binding, or enforceable obligation of Plaintiffs. .

{n the alternative, reforming the Guaranty and the TM2I Guaranty due to
fraud and/or mistake to affirm the single action rule and the fair market
value defonse that was part of Plaintiffs’ understanding with the Fiduciary
Defendants. '

In the altemative, ordering that the Fiduciary Defendants jointly and
severally, disgorge fo Plaintiffs any and all direct benefit they have obtained
in connection with their breachss of fiduciary duty. .

In the allernative, awarding Plaintiffs compensatory damages against the
Fiduciary Defendants jointly and severally, in en smount equal to ali direct,
conseguential, and other damages they have suffered, in ameunts {0 be
proved at the trial of this matter.

In the alternative, and in addition to compensatory damages, awarding
Plaintiffs ponitive dzmages against the Fiduciary Defendants jointly and
severally, in connection with the Predicate Claims in an amount to be
determined by the Coutt, but not 10 excesd three times compensatory
damages. .

Awarding to Plaintiffs their costs of suit, expenses of litigation, including
but not limited to expert fees :_md_ reasonable attorneys fees,
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K Granting such other and ferther selief as the Cowrt mey deem just and

proper

L5 it

DATED this day of<fud] 2009.

ALERIGHT, STODARD, WABNICK & ALBRIGHT
7> ,

—

D.C .
Neveds Bar-No.: 004904

MARTIN A, MUCKLERQY, ESQ.
Nevada Bar No. 009634

801 S. Rancho Dr, Bldg. D

Las Vegas, Nevada 89106
Attorneys for Plaintiff
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CERTIFICATE OF MAYLING
1L :
| HEREBY CERTIFY thatonthe __/ 7 day of-Juire; 2009, I served the foregoing
PLAINTIFFS® FIRST AMENDED COMPLAINT by mailing a copy of the same, postage prepaid
and addressed to the following:

Gwen Rutar Mullins, Esq.
Howard & Howard

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, Nevada 89169
Attoroeys for Defendant APCO

Johm D, Clayman, Esq.

Frederic Dorwart Lawyers

Old City Hall

124 East Fourth Street

"Tulsa, Qklahoma 74103-5019
Attorneys for Bank of Oklaboma

Yon S. Heinz, Esq.
Lewis and Roca, %.LP _
3993 Howard Hughes Parkway
Suite 600

. Las Vegas, Nevada 39169

Attomeys for Bank of Oklahoma

Merk M, Jones, Esq.

Hartison, Kemp, Jones & Coulthard

3800 Howard Hughes Patkway, 17* Floor
Las Vegas, Nevada 89169

Attorneys for Defendants Bradley Scott and
Scott Financial Corporation

Gemstone Development West, Inc.

Clo Alexander Edelstein, Registered Agent
9121 W Russell Road, Suite 117

Las Vegas, Nevada 89148
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ERR
J. RANDALL JONES, ESQ,
Nevada Bar No.; 001927

THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
Y.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC,, a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

SCOTT FINANCIAL CORPORATION, a
foreign corporation,

Counterclaimant,
V.
GARY D. THARALDSON,

Counterdefendant.

Electronically Filed

MARK M. JONES, ESQ. 08/10/2009 02:56:25 PM
Nevada Bar No.: 000267
MATTHEW S. CARTER, ESQ. -
Nevada Bar No,: 009524 Z‘v/{ ’
KEMP, JONES & COULTHARD,LLE. .. . .. ... . ... . S, /
3800 Howard Hughes Parkway GLERK OF THE COURT
Seventeenth Floor
Las Vegas, Nevada 89169
Tel. (702) 385-6000
Attorneys for Scott Financial Corporation
and Bradley J. Scott
DISTRICT COURT
CLARK COUNTY, NEVADA
CLUB VISTA FINANCIAL SERVICES, Case No.: AS79963
L.L.C., a Nevada Limited Liability Company; | Dept, No.: XII

SCOTT FINANCIAL CORPORATION
AND BRADLEY J. SCOTT'S ERRATA
TO ANSWER TO FIRST AMENDED
COMPLAINT
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ERRATA TO ANSWER TO FIRST AMENDED COMPLAINT
COME NOW Defendants SCOTT FINANCIAL CORPORATION and BRADLEY J.
SCOTT, by and through their counsel of record, and hereby submit this Errata to their Answer to

First Amended Complaint filed on July 20, 2009, a copy of which is attached hereto, Specifically,

‘there were olerical errors in several portions of the Answer, which should read as follows:

6. Withrespect to the allegations contained in paragraph 6 ofthe complaint, Scott denies
that SFC was along-term financial advisor to Plaintiffs and that SFC acted in a position of inherently
conflicting interests, or that it did so in auy capacity as agent for Plaintiffs or Deferdant bank of
Oklahoma in the transactions at issue herein. With respect to the balance of the allegations in
paragraph 6 of the complaint, Scott admits the allegations.

0. Withrespect to the allegations contained in paragraph ¢ of the complaint, Scott denies
any fiduciary relationship existing between Plaintiffs Gary D. Tharaldson and/cr Tharaldson Motels
11, Inc., on one hand, and Scott Financial Corporation, Bradley J. Scott, and/or Bank of Okiehoma,
on the other. Scott further denies and objects to the use of the term “Fiduciary Defendants” to
describe Scott Financial Corporation, Bradley . Scott, and/or Bank of Oklahoma throughout the
complaint, and hereby incorporates by reference this denial and objection in each and every

paragraph in the complaint in which the term “Fiduciary Defendents” is used. With respect to the

halance of the allegations in paragraph 9 of the complaint, Scott is without sufficient information to -

form a belief as to the troth or falsity of said allegations and therefore denies said allegations.

25.  Withrespectto the allegations contained in paragraph 25 ofthe complaint, deniss the
allegations of the frst sentence and that it “syndicates” participation interests to other lenders. With
respect to the balance of the allegations in paragraph 25 of the complaint, Scott admits said
allegations.

28.  Withrespectto the allegations contained in paragraphs 28,29, 39, 117 and 214 of the
complaint, Scott denies said allegations.

32.  With respect to the allegations contained in paragraph 32 of the complaint, Scott
admits SFC is licensed by the Mortgage Lending Division of the Department of Business and
Industry. With respect to the balance of the allegations in paragraph 32 of the complaint, Scott
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denies said allegations.
123. 'With respect to the allegations contained in paragraph 123 of the complaint, Scoft
denies that Bank of Oklahoma co-underwrote and performed all due diligence investigations on the

Senior Loan transaction, as they were not yet involved with the Senior Loan transaction at the fime

rofbronced in this paagraph, With respect to the balance of the allegations contained in paragraph

123 of the complaint, Scott admits said allegations, _

Additionally, SFC hereby strikes paragraphs 56, 57, 62,103, and 116 of its.answer to the
First Amended Compluint and replaces them with the amended paragraph 56, which reads as
Tollows:

56.  With respect to the allegations contained in paragraph 56, 57, 62,103, and 116 of
the complaint, Scott admits that those paragraphs may accurately reflect the language of sach of
those respective agreements, but denies all allegations fo the extent that they state a legal
conclusion.

DATED this {{} _day of Angust, 2009.

J RAND AL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW 8. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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Seventeenth Floar
Las Vegas, Nevada 89169
(742) 385-6000
Fex (702) 383-6001

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway

1 CERTIFICATE OF MATLING
2 I hereby certify that on the /o day of August, 2{]0'9, the foregoing SCOTT FINANCIAL
3 CORPORATION AND BRADLEY 1. SCOTT'S ERRATA TO ANSWER TO FIRST
4[| AMENDED COMPLAINT was served on the following persons by mailing a copy thereof, first
" § | ‘cliass mail, postage prepaid, and e-mailing o the e-mail addresses listed as follows: |
6! ALBRIGHT, STODDARD, MORRILL & ARONSON, P.L.C.
7 WARNICK & ALBRIGHT K., Layne Morrill, Esq.
Mark Albright, Esq. Martin A. Aronson, Esq,
8 D. Chris Albright, Hsq. Stephanie L. Sanmelson, Esqg,
Martin Muckleroy, Esq, 1 East Camelback Road, Suite 340
9 801 S. Rancho Drive, Suite D-4 Phoenix, AZ 85012
Las Vegas, NV 89106 Imorrili@maazlaw.com
10| gma@albrightstoddard.com maronson{@manzlaw.com
dea@albrightstoddard.com ssamuelson{@maazlaw.com
11| mmuckleroy albrightstoddard.com Co-Counsel for Plaintiffs
Counsel for Plaintiffs
12) HOWARD & HOWARD ATTORNEYS P.C. LEWIS & ROCA
Gwen Ruter Mullins, Esg, Von Heinz, Esg.
13} 3800 Howard Hughes Parkway, 14* Floor 3993 Howard Hughes Pkwy., Suite 600
Las Vegas, NV 89169 Las Vegas, Nevada 39169
14} erm@h2law.com vheinz@rlaw.com
wbg@h2law.com jvienneau@lrlaw.com
151 kdp faw.com Local counsel for Bank of Oklahoma, N.A,
Counsel for Defendant APCO Construction
16 and Asphalt Products Corporation
17] FREDERIC DORWART, LAWYERS Gemstone Development West, Inc.
.|| John D. Clayman, Esq. c/o Alexander Edelstein, Resident Agent
18| OId City Hall 10170 W. Tropicans Avenue, Suite 156-169
124 East Fourth Street Las Vegas, NV 89147-8465
19 Tulsa, OK 74103 tami.clovderowd@gmail .com
jclaymm?fdlaw.com
20|| Counsel for Bank qf Oklahoma, N.A.
21 : /
2 e Bornitt
93 An employee of Kemp, Jones & Coulthard
24
25
26
27
28
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CLUB VISTA FINANCIAIL SERVICES,
L.L.C., a Nevada limited liability company,
THARALDSON MOTELS II, INC., a North
Dakota corporation, and GARY D.
THARALDSON,
Petitioners,
VS.

THE EIGHTH JUDICIAL DISTRICT
COURT FOR THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF CLARK,
AND THE HONORABLE MARK R.
DENTON, DISTRICT JUDGE,

Respondents.
and

SCOTT FINANCIAL CORPORATION, A
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION, dba APCO
CONSTRUCTION, a Nevada Corporation

Real Parties in Interest.

Case No.:

District Court Cgslebigordieaigokiled
Feb 17 2011 04:22 p.m.
Tracie K. Lindeman

PETITIONERS’ APPENDIX

(VOLUME 2 BATES NUMBERS 00263-00499)

Marquis Aurbach Coffing
TERRY A. COFFING, ESQ.
Nevada Bar No. 4949
MICAH S. ECHOLS
Nevada Bar No. 8437
DAVID T. DUNCAN, ESQ.
Nevada Bar No. 9546

10001 Park Run Drive

Las Vegas, Nevada 89145

Cooksey, Toolen, Gage, Duffy & Woog
GRIFFITH H. HAYES, ESQ.

Nevada Bar No. 7374

MARTIN A. MUCKLEROY, ESQ.
Nevada Bar No. 9634

3930 Howard Hughes Parkway, Suite 200

Morrill & Aronson, P.L.C.

K. LAYNE MORRILL, ESQ.
Arizona Bar No. 4591

MARTIN A. ARONSON, ESQ.
Arizona Bar No. 9005

JOHN T. MGSHIER, ESQ.
Arizona Bar No. 7460

One E. Camelback Road, Suite 340
Phoenix, AZ 85012

Lemons, Grundy & Eisenberg
ROBERT L. EISENBERG, ESQ.
Nevada Bar No. 950

6003 Plumas Street, Suite 300
Reno, NV 89519
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INDEX TO PETITIONERS’ APPENDIX

DOCUMENT DESCRIPTION LOCATION

Complaint (filed 01/13/09) Vol. 1,

Bates No. 00001-00064
Notice of Pendency of Action (Lis Pendens) (filed 01/13/09) | Vol. I,

Bates No. 0006500074
APCO Construction’s Answer to Complaint, Cross-Claim Vol. 1,
and Third-Party Complaint (filed 02/13/09) Bates No. 00075-00121
Scott Financial Corporation and Bradley J. Scott’s Answer Vol. 1,
to APCO Construction’s Cross-Claim and Third-Party Bates No. 00122-00138
Complaint (filed 04/15/09)
Scott Financial Corporation and Bradley J. Scott’s Amended | Vol. 1,
Answer to APCO Construction’s Cross-Claim and Third- Bates No. 00139-00157
Party Complaint (filed 05/04/09)
Scott Financial Corporation and Bradley J. Scott’s Answer Vol. 1,
to Complaint and Counterclaim (filed 05/08/09) Bates No. 00158-00199
Gary Tharaldson’s Answer to Counterclaim (filed 06/01/09) | Vol. 1,

Bates No. 0020000205
Plaintiff’s First Amended Complaint (filed 07/01/09) Vol. 1,

Bates No. 00206-00262
Plaintiff’s Demand for Jury Trial (filed 07/07/09) Vol. 2,
_ - Bates No. 0026300265
Scott Financial Corporation and Bradley J. Scott’s Answer Vol. 2,
to First Amended Complaint (filed 07/20/09) Bates No. 00266-00296
Defendant Bank of Oklahoma, N.A.’s Answer to Plaintiffs’ | Vol. 2,
First Amended Complaint (filed 07/21/09) Bates No. 00297-00342
Defendants Scott Financial Corporation and Bradley J. Vol. 2,
Scott’s Motion to Strike Jury Demand (filed 08/06/09) Bates No. 0034300432
Scott Financial Corporation and Bradley J. Scott’s Erratato | Vol. 2,
Answer to First Amended Complaint (filed 08/10/09) Bates No. 00433-00436
Defendant Bank of Oklahoma, N.A.’s Answer to Plaintiffs’ | Vol. 2,
First Amended Complaint and Counterclaim Against Gary Bates No. 00437-00479
D. Tharaldson (filed 08/10/09)
Defendants Scott Financial Corporation and Bradley J. Vol. 2,
Scott’s Motion for Firm Trial Setting (filed 08/20/09) Bates No. 00480-00483
Gary D. Tharaldson’s Reply to Bank of Oklahoma N.A.’s Vol. 2,
Counterclaim (filed 08/31/09) Bates No. 00484-00492
Response to Defendants Scott Financial Corporation and Vol. 2,
Bradley J. Scott’s Motion for Firm Trial Setting (filed Bates No. 00493-00499
09/08/09)
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Opposition to Defendants Scott Financial Corporation and Vol. 3,
Bradley J. Scott’s Motion to Strike Jury Demand (filed Bates No. 00500-00512
09/08/09)
Defendants Scott Financial Corporation and Bradley J. Vol. 3,
Scott’s Reply in Support of Motion to Strike Jury Demand Bates No. 00513-00521
(filed 09/28/09)
Defendant Bank of Oklahoma’s Joinder in Defendants Scott | Vol. 3,
Financial Corporation and Bradley J. Scott’s Motion to Bates No. 00522-00525
Strike Jury Demand (filed 09/29/09)
Court Minutes October 05, 2009: Vol. 3,
Motion for Firm Trial Setting: Granted; Bates No. 0052600528
Motion to Strike Jury Demand: Denied (filed 10/05/09)
Notice of Entry of Order Granting Motion for Firm Trial Vol. 3,
Setting (filed 11/09/09) Bates No. 00529-00333
Notice of Entry of Order Denying Motion to Strike Jury Vol. 3,
Demand Without Prejudice (filed 11/09/09) Bates No. 0053400538
Plaintiffs’ More Definite Statement of Fraud Claims Against | Vol. 3,
Defendant APCO Construction (filed 11/24/09) Bates No. 00539-00543
Order Setting Civil Jury Trial, Pre-Trial, and Calendar Call | Vol. 3,
(filed 12/11/09) Bates No. 00544-00546
APCO Construction’s Answer to Plaintiffs’ First Amended Vol. 3,
Complaint and Plaintiffs’ More Definite Statement of Fraud | Bates No. 00547-00589
Claims; and Cross-Claim (filed 01/25/10)
1"Scott Financial Cotporation and Bradley J. Scott’s Amended Vol. 3, -

Answer to APCO Construction’s Cross-Claim (filed Bates No. 00590-00607
02/23/10)
Scott Financial Corporation, Bradley J. Scott and Bank of Vol. 3,
Oklahoma, N.A.’s Motion (1) To Bifurcate Trial, and (2)to | Bates No. 00608-00626
Extend Deadline for Filing Motions /n Limine; and (3)
Renewed Motion to Strike Jury Demand on Order
Shortening Time (filed 01/10/11)
APCO Construction’s Joinder to Scott Financial Vol. 3,
Corporation, Bradiey J. Scott and Bank of Oklahoma, N.A.’s | Bates No. 00627-00629
Motion (1) To Bifurcate Trial, and (2) to Extend Deadline
for Filing Motions In Limine; and (3) Renewed Motion to
Strike Jury Demand on Order Shortening Time (filed
01/17/11)
Plaintiffs’ Opposition to Fiduciary Defendants’ Motion to Vol 3,
Bifurcate Trial and Strike Jury Demand and Plaintiffs’ Bates No. 00630-00753
Counter-Motion under Rule 39(c) for Advisory Jury on All
Claims Not Triable of Right by Jury (filed 01/24/11)
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Decision:

Scott Financial’s Motion for Summary Judgment Regarding
Plaintiffs’ First, Second and Third Claims for Relief:
Granted in Part and Denied in Part;

Bank of Oklahoma’s Motion for Partial Summary Judgment
on Plaintiffs’ First and Second Claims for Relief: Granted
(filed 01/25/11)

Vol. 4,
Bates No

. 00754-00757

Decision:

Bank of Oklahoma’s Motion for Partial Summary Judgment
on Plaintiffs’ Third, Seventh and Eleventh Claims for Relief:
Granted;

Scott Financial Corporation and Bradley J. Scott’s Motion
for Summary Judgment on Tharaldson’s and Tharaldson
Motels II Inc.’s Third and Seventh Claims for Relief and for
Partial Summary Judgment on Their Eleventh Claim for
Relief: Granted in Part as to the Third Claim, Denied in Part
as to the Seventh and Eleventh Claims (filed 01/25/11)

Vol. 4,
Bates No

. 00758-00761

Joint Reply in Support of Scott Financial Corporation,
Bradley J. Scott and Bank of Oklahoma, N.A.’s Motion (1)
To Bifurcate Trial, and (2) to Extend Deadline for Filing
Motions Iz Limine; and (3) Renewed Motion to Strike Jury
Demand on Order Shortening Time and Joint Opposition to
Counter-Motion Under Rule 39(c) for Advisory Jury on All
Claims Not Triable of Right by Jury (filed 01/28/11)

Vol. 4
Bates No

. 00762-00798

Court Minutes January 31, 2011:

Motion to 1) Bifurcate Trial, 2) Extend Deadline for Filing
Motions In Limine, and 3) Renewed Motion to Strike Jury
Demand: Under Advisement;

Joinder to Motion to 1) Bifurcate Trial, 2) Extend Deadline
for Filing Motions In Limine, and 3) Renewed Motion to
Strike Jury Demand: Under Advisement;

Counter-Motion Under Rule 39(c) for Advisory Jury on All
Claims Not Triable of Right by Jury: Continued (filed
01/31/11)

'Vol. 4,
Bates No

. 0079900802

Plaintiffs’ Reply to Fiduciary Defendants’ Joint Opposition
to Plaintiffs’ Motion Under Rule 39(c) for Advisory Jury on
All Claims Not Triable of Right by Jury (filed 02/01/11)

Vol. 4,
Bates No

. 0080300806

Court Minutes February 04, 2011:

Motion to 1) Bifurcate Trial: Motion Granted, Court Will
Try Guaranty Issues First in Bench Trial;

Counter-Motion Under Rule 39(c) for Advisory Jury on All
Claims Not Triable of Right by Jury: Denied (filed 02/04/11)

Vol. 4,
Bates No

. 00807-00808
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Decision: Vol. 4,
Motion to 1) Bifurcate Trial, 2) Extend Deadline for Filing | Bates No. 00809-00812
Motions /» Limine, and 3) Renewed Motion to Strike Jury
Demand: Under Advisement;
Joinder to Motion to 1) Bifurcate Trial, 2} Extend Deadline
for Filing Motions In Limine, and 3) Renewed Motion to
Strike Jury Demand: Granted in All Respects;
Counter-Motion Under Rule 39(c) for Advisory Jury on All
Claims Not Triable of Right by Jury: Denied (filed 02/04/11)
Decision: Vol. 4,
As to Club Vista- First, Second, Third and Fourth Claims for | Bates No. 00813-00817
Relief: Denied;
As to TM2I- Denied in Part as to the Second and Fourth
Claims for Relief and Granted in Part as to the Third Claim
for Relief;
As to Tharaldson- Denied as to the First Claim for Relief
(filed 2/07/11)
Order Granting Motion (1) to Bifurcate Trial, (2) to Extend | Vol. 4,
Time for Filing Motions In Limine, and (3) Renewed Motion : Bates No. 00818-00820
to Strike Jury Demand, and Denying Plaintiffs’ Counter-
Motion Under Rule 39(c) for Advisory Jury on All Claims
Not Triable of Right By Jury (filed 02/10/11)
Transcript of Proceedings: Hearing on Motions (filed Vol. 4,
02/10/11) Bates No. 00821-00876
Notice of Entry of Order Denying Plaintiffs’ Motion for Vol. 4,
Partial Summary Judgment RE: First and Prior Lien Bates No. 00877-00882
Condition (filed 02/10/11)
Notice of Entry of Order Denying Plaintiffs’ Motion for Vol. 4, -
Partial Summary Judgment RE: Construction Risk Bates No. 00883-00887
Conditions (filed 02/10/11)
District Court Docket Vol. 4,
= Bates No. 00888-00915
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ALBEIGHT - STQODDARD - WARNICK * ALBRIGHT
A PROTDSSCTNAL CORMONATION
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Electronically Filed
07/07/2009 11:36:29 AM

’ ' d
D. CHRIS ALBRIGHT, ESQ. 5‘*/( 4&/

Nevada Bar No. 004904 CLERK OF THE COURT
MARTIN A. MUCKLEROY, ESQ.
Nevada Bar No, 009634
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Dr., Bldg. D
Las Vegas, NV 89106
Tel: (702) 384-7111
Fax: (702) 384-0605
brightstoddard.com

calbright@albrightstoddard.com

MORRILL & ARONSON, P.L.C.

K. LAYNE MORRILL, ESQ.

Arizona Bar No. 004591

MARTIN A. ARONSON, ESQ,
Arizona Bar No, 0090035

STEPHANIE L. SAMUELSON, ESQ.
Arizona Bar No. 018099

One E Camelback Road, Suite 340
Phoenix, Arizona 85G12

(602) 263-8993

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
CLUB VISTA FINANCIAL SERVICES, CASENO. A579963
L.L.C., a Nevada limited liability company, DEPTNO. XTI

THARALDSON MOTELS 1], INC,, a North
Dakota corporation; and GARY D,
THARALDSON,

Plaintiffs,
PLAINTIFFS’ DEMAND FOR JURY
Vs, TRIAL

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT: BANK OF OKLAHOMA,N.A.,a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORP,, a Nevada
corporation, dba APCO CONSTRUCTION;
DOE INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

i
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PLAINTIFFS’ DEMAND FOR JURY TRIAL
Pleintiffs, CLUB VISTA FINANCIAL SERVICES, L.L.C., a Nevada limited liability

company, THARALDSON MOTELS T, INC., a North Dakota corporation; and GARY D.
THARALDSON, by and through their attorneys of record, Albright, Stoddard, Warnick &
Albright, hereby demands a trial by jury in the above-captioned matte-r.

DATED this __/I_Ac{ay of July, 2009.

1a¥ OFFICTS

ALBRIGHT * STODDARD * WARNICK - ALBRIGHT
A TIGNSSONAL EORTORATION
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ALBRIGHT, STODDARD, WARNICK & ALBRIGHT

D: CHRIS ALBRIGHT, ESQ. el
Nevada Bar No, 004904

MARTIN A, MUCKLEROY, ESQ.
Nevada Bar No, 009634

801 S. Rancho Dr, Bldg. D

Las Vegas, Nevada 89106

Attorneys for Plaintiff

MORRILL & ARCONSON, P.L.C.

K. LAYNE MORRILL, ESQ,
Arizona Bar No, 004591

MARTIN A. ARONSON, ESQ.
Arizona Bar No, 009005
STEPHANIE L. SAMUELSON, ESQ.
Arizona Bar No. 018099

One E Camelback Road, Suite 340
Phoenix, Arizona 85012

(602) 263-8993
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ALERIGHT - STODDARD * WAENTCK - ALBRIGHT

1AW OFFICLS

A FACORSNIOH AL CORFORATION
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 2 day of July, 2009, I served the foregoing
PLAINTIFFS’ DEMAND FOR JURY TRIAL by maiing a copy of the same, postage prepaid and

addressed to the following:

Gwen Rutar Mullins, Esa,
Howard & Howard

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, Nevada 89169
Attorneys for Defendant APCO

John D, Clayman, Esq.

Frederic Dorwart Lawyers

Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103-5010
Attorneys for Bank of Oklahoma

Von 8, Heinz, Esqg.

Lewis and Roca, LLP

3993 Howard Hughes Parkway
Suite 600

Las Vegas, Nevada 89169
Attorneys for Bank of Oklahoma

Mark M. Jones, Esq,

Harrison, Kemp, Jones & Coulthard

3800 Howard Hughes Parkway, 17* Floor
Las Vegas, Nevada 89169

Attorneys for Defendants Bradley Scott and
Scott Financial Corporation

Gemstone Development West, Inc.

C/o Alexander Edelstein, Registered Agent
9121 W Russell Road, Suite 117

Las Vegas, Nevada §9148

' An Employee of Albright, Stoddard, Wamick

& Albright

Page 3 of 3
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J. RANDALL JONES, ESQ.

Nevada Bar No.: 001927

MARK M. JONES, ESQ.

Nevada Bar No.: 000267

MATTHEW 8. CARTER, ESQ.
Nevada Bar No.: 009524

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parloway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

Electronically Filed
07/20/2009 04:23:07 PM

Ed Gl

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., aNevada Limited Liabilily Company;
THARALDSON MOTELS II, INC., 2 North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF CKLAHOMA, N.A., 8
natipnal bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a8 Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

SCOTT FINANCIAL CORFORATION, a
foreign corporation,

Counterclaimant,
v,
GARY D, THARALDSON,
Counterdefendant.

Case No.: AS579963
Dept. No.: XIII

SCOTT FINANCIAL CORPORATION
AND BRADLEY J. SCOTT'S ANSWER
TO FIRST AMENDED COMPLAINT

12019-001
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COME NOW Defendants Scott Financial Corporation and Bradley I. Scoit (bereinafter
collectively, “Scott™), by and through their aitomeys, Kemp, Jones & Coulthard, LLP, and hereby
answer Plaintiffs’ First Amended Complaint (hereinafter, the *complaint”) in this matter as
follows:

1. With respect to the allegations contained in paragraph 1 of the complaint, Scott
denies said allegations.

2. With respect to the allegations contained in paragraph 2 of the complaint, Scott is
without sufficient information to form a beHef as to the truth or falsity of said allegations and
therefore denies said allegations,

3. With respect to the allegations contained in paragraph 3 of the complaint, Scott is
without sufficient information to form a belief as to the truth or falsity of said allegations end
therefore denivs said allegations.

4. With respect to the ‘allegaﬁons contained in paragraph 4 of the complaint, Scott is
without sufficient information to form & belief as to the truth or falsity of said allegations and
therefore denies said allegations,

3, With respect to the allegations contained in paragraph 5 of the complaint, Scott is
without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

6. ‘With respect to the allegations contained in paragraph 6 of the cornplaint, Scott
denies that SFC acted in a position of inherently conflicting interests, or that it did so in any

capacity as agent for Plaintiffs or Defendant bank of Oklahoma in the transactions at issue herein.

With respect to the balance of the allegations in paragraph 6 of the complaint, Scott admits the
allegations.

7. With respect to the allegations contained in paragraph 7 of the complaint, Scott
denies that Bradley J. Scott committed or was responsible for committing any wrongful acts of
SFC. With respect to the balance of the allegations in paragraph 7 of the complaint, Scott admits
the allegations,

8. ‘With respect to the allegations contained in paragraph 8 of the complaint, Scott

Page 2 of 31
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denies that Bank of Oklehoma is being sued because Bradley 1. Scott and/or SFC acted as agents
in connection with any wrongful acts. With respect to the balance of the ellegations in paragraph
8 of the complaint, Scott is withent sufficient information to form a belief as to the truth or
falsity of seid allegations end therefore denies said allegations,

2. With respect to the allegations contained in pﬁagraph 9 of the complaint, Scott is
without sufficient information 1o form a belief as to the truth or falsity of said allegations end
therefore denies said allegations,

10.  Withrespect to the allegations contained in paragraph 10 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

11.  With respeot to the allegations contained in pearagraph 11 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

12.  With respect to the allegations contained in paragraph 12 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

13.  ‘With respect to the allegations contained in paragraph 13 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allsgations and
therefore denies said allegations.

14,  ‘With respect to the allegations contained in paragraph 14 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

15.  With respect to the allegations contained in paragraph 15 of the complaint, Scott
admits that SFC is qualified to do business in, and does business in, Clark County, Nevada, With
respect to the balance of the allegations contained in paragraph 15 of the complaint, Scott is
without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

16,  With respect to the allegations contained in paragraph 16 of the complaint, Scott

Page 3 of 31
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i without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore demies said allegations.

17.  With respect to the allegations contained in paragraph 17 of the complaint, Scoft
is without sufficient information to form a belicf as to the truth or falsity of said allegations and
therefore dentes said allegations.

18.  With respect to the allegations contained in paragraph 18 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of seid allegations and
therefore denies said allegations.

19,  With respect to the allegations contained in paragraph 19 of the compiaint, Scatt
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

20.  With respect to the allegations contained in paragraph 20 of the complaint, Scott
admits said allegations.

21.  With respect to the allegations contained in paragraph 21 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

72.  With respect to the allegations contained in paragraph 22 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

23,  With respect to the allegations contained in paragraph 23 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations,

24.  With respect to the allegations contained in paragraph 24 of the complaint, Scott
admits said ailegations.

25,  With respect to the allegations contained in paregraph 25 of the complaint, denics
the allegations of the first sentence. With respect to the balance of the allegations in paragraph
235 of the complaint, Scott admits said allegations.

26.  With respect to the allegations contained in paragraph 26 of the complaint, Scott
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denies said aliegaﬁons.

27.  With respect to the allegations contained in paragraph 27 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegetions.

28.  With respect to the allegations contained in paragraph 28 of the complaint, Scott
denies that Bradley J. Scott was the exclusive investment broker or agent for Tharaldson, With
respect to the balance of the allegutions conteined in paragraph 28 of the complaint, Scott admits
said allegations.

29,  With respect to the allegations contained in paragraph 29 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of the allegation that &
special relationship of trust and confidence developed between Bradley J. Scott and Gary D.
Tharaldson, and therefore denies that allegation. With respeut to the balance of the allegations
contained in paragraph 29 of the complaint, Scott admits said allegations.

30,  With respect to the allegations contained in paragraph 30 of the complaint, Scott
denies said allegations.

31.  With respect to the allegations contained in paragraph 31 of the complaint, Scott
denies =aid allegations.

32.  'With respect to the allegations contained in paragraph 32 of the complaint, Scolt
admits seid allegations.

33.  With respect to the allegations contained in paragraph 33 of the complaint, Scott
admits that Bradiey J. Scott has regularly described his role as overseeing Tharaldson’s lending
division. ‘With 1espect to the balance of the allegations contained in paragraph 33 of the
complaint, Scott is without sufficient information to form a belief as to the truth or falsity of said
allegations end therefore denies said allegations.

34.  With respect to the allegations contained in paragraph 34 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

35.  With respect to the allegations contained in paragraph 35 of the complaint, Scott
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is without sufficient information to form a belief as to the truth or falsity of the allegations
regarding the details of Tharaldson’s surgeries or medications, and therefore denies said
allegations. With respect to the balance of the allegations contained in paragraph 35 of the
complaint, Scott denies said allegations,

36.  With respect to the allegations contained in paragraph 36 of the complaint, Scoft
denies said allegations.

37.  With respect to the allegations contained in paragraph 37 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

38.  With respect to the allegations contained in paragraph 38 of the complaint, Scott
denies said allegations.

39,  With respect to the allegations contained in paragraph 39 of the complaint, Scott
is without sufficient informetion to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

40,  With respect to the allegations contained in paragraph 40 of the complaint, Scott
admits that Manhattan West Is a project located on 21 acres of land on Russell Road in Las
Vegas, Nevada, and that Manhattan West was being developed by Alexander Edelstein. With
respect to the balance of the allegations in paragraph 40 of the complaint, Scott denies said
allegations.

41.  With respect to the allegations contained in paragraph 41 of the complaint, Scott
admits said allegations. '

42,  With respect to the allegations contained in paragraph 42 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

43.  With respect to the allegations contained in paragraph 43 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

44,  'With respest to the allegations contained in paragraph 44 of the complaint, Scott
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denies said allegations.

45,  'With respect fo the allegations contained in paragraph 45 of the complaint, Scott
denies =aid allegations.

46.  With respect to the allegations confained in paragraph 46 of the complaint, Scott
admits said allegations.

47.  'With respect o the allegations contained in paragraph 47 of the complaint, Scott
admits said allegations.

48.  With respect fo the allegations contained in paragraph 48 of the complaint, Scott
admits said allegations,

49.  With respect to the allegations contained in paragraph 49 of the complaint, Scoft
admits said allegations.

50.  With respect to the allegations contained in paragraph 50 of the complaint, Scott
admits said allegations,

51.  With respect to the allegations contained in paragraph 51 of the complaint, Scott
admits said allegations.

52.  With respect to the allegations contained in paragraph 52 of the complaint, Scoft
sdmits said allegations.

53.  With respect to the allegations contained in paragraph 53 of the complaint, Scott
admits said allegations.

54,  With respect to the allegations contained in paragraph 54 of the complaint, Scott
admits said allepations,

55,  With respect to the allegations contained in paragraph 55 of the complaint, Scott
admits said allegations,

56.  With respect to the allegations contained in paragraph 56 of the complaint, Scott
admits said allegations,

57.  With respect to the allegations contained in paragraph 57 of the complaint, Scott
admits said allegations.

58.  With respect to the allegations contained in paragraph 58 of the complaint, Scott
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denies said allegations,

59.  With respect to the allegations contained in paragraph 59 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of sald allegations and
therefore denies said allegations.

60.  With respect to the allegations contained in paragraph 60 of the complaint, Scott
admits said allegetions.

61.  With respect to the allegations contained in paragraph 61 of the complaint, Scott

‘admits said allegations.

62.  With respect to the allegations contained in paragraph 62 of the complaint, Scott
admits said allegations.

63.  With respect to the allegetions contained in paragraph 63 of the complaint, Scott
admits said allegations.

64.  With respect to the allegations contained in paragraph 64 of the complaint, Scott
denies said allegations.

65.  With respect to the allegations contained in paragraph 65 of the complaint, Scott
denies said allegations.

66.  With respect to the allegatioﬁs contained in paragraph 66 of the complaint, Scott
admits said allegations,

67.  With respect to the allegations contained in paragraph 67 of the complaint, Scott
denies said allegations.

68,  With respect to the allegations contained in paragraph 68 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said ellegations.

69.  With respect to the allegations contained in paragraph 69 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said mllegations.

70.  With respect to the allegations contained in paragraph 70 of the complaint, Scott

denies said allegations.
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71,  With respect to the allegations contained in paragraph 71 of the complaint, Scott
denies said allegations.

72.  With respect to the allegations contained in paragraph 72 of the complaint, Scott
denies said allegations.

73.  With respect to the allegations contained in paragraph 73 of the complaint, Scott
denies said allegations.

74, With respeet to the allegations contained in paragraph 74 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

75.  With respect to the allegations contained in paragraph 75 of the complaint, Scoft
denies said allegations.

76.  With respect to the allegations contained in paragraph 76 of the complaint, Scott
denies said allepations.

77.  With respect to the allegations contained in paragraph 77 of the complaint, Scott
denies said allegations,

78.  With respect to the allegations contained in paragraph 78 of the complaint, Scott
admits said allegations,

79,  With respect to the allegations contained in paragraph 79 of the complaint, Scott
denies said allegations.

80,  With respect to the allegations contained in paragraph 80 of the complaint, Scoft.
admits said allegations, '

81.  With respect to the allegations contained in paragraph 81 of the complaint, Scott
denies said allegations.

82.  With respect to the allegations contained in paragraph 82 of the complaint, Scott
admits said allegations. '

83,  With respect to the allegations contained in paragraph 83 of the complaint, Scott
admits said allegationa.

84.  With respect to the allegations contained in paragraph 84 of the complaint, Scoit
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admits said allegations.

85,  With respect to the allegations contained in paragraph 85 of the complaint, Scott
admits said allegations,

86,  With respect to the allegations contained in paragraph 86 of the complaint, Scoft
admits said allegations.

87.  Withrespect to the allegations contained in paragraph 87 of the complaint, Scott
admits said allegations.

88.  With respect to the allegations contained in paragraph 8B of the complaint, Scott
admits said allegations.

89.  With respect to the allegations contained in paragraph 89 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

90,  With respect to the allegations contained in paragraph 90 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

91,  With respect to the allegations contained in paragraph 91 of the complaint, Scott
admits said eflegations.

92.  With respect to the allegations contained in paragraph 92 of the complaint, Scott
admits said allegations.

93,  With respect to the allegations contained in paragraph 93 of the complaint, Scott
admits said allegations.

94,  With respect to the allegations contained in paragraph 94 of the complaint, Scoft
admits sald allegations.

95.  With respect to the allegations contained in paragraph 95 of the complaint, Scott
is without suﬂicient‘infonnation to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations. _

96.  With respect to the allegations contained in paragraph 96 of the complaint, Scott
admits said allegations.
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97. With respect to the allegations contained in paragraph 97 of the complaint, Scott
denies said allegations.

98,  With respect to the allegations contained in paragraph 98 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

99,  With respeet to the allegations contained in paragraph 99 of the complaint, Scott
denies said allegations.

100. 'With respect to the allegations contained in paragraph 100 of the complaint, Scott
admits said allegations,

101. With respect to the allegations contained in paragraph 101 of the complaint, Scott
admits said allegations,

102,  With respect to the allegations contained in paragraph 102 of the complaint, Scott
admits said allegations,

103.  With respect to the allegations contained in paragraph 103 of the complaint, Scott
admits seid allegations.

104. 'With respect to the allegations contained in paragraph 104 of the complaint, Scott
admits said allegations, |

105. 'With respect to the allegations contained in paragraph 105 of the complaint, said
allegations are not stated with sufficient specificity and thus are neither admitted nor denied.

106. With respect to the allegations contained in paragraph 106 of the complaint, Scoit

|| is without sufficient information to form a belief as to the truth or falsity of said allegations and

therefore denies said allegations.

107. With respect to the allegations contained in paragraph 107 of the complaint, Scott

‘admits said allegations.

108. With respect to the allegations contained in paragraph 108 of the complaint, Scott
admits said allegations.

109, 'With respect to the aliegations contained in paragraph 102 of the complaint, Scott
admits said allegations.
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110. With respect to the allegations contained in paragraph 110 of the complaint, Scott
admits said allegations.

111.  With respect to the allegations contained in paragraph 111 of the complaint, Scott
admits said allegations.

112. With respect to the allegations contained in paragraph 112 of the complaint, Scoft
denies said allegations.

113, 'With respect to the allsgations contained in paragraph 113 of the complaint, Scott
denies said allegations.

 114. 'With respect to the allegations contained in pavagraph 114 of the complaint, Scott

admits said allegations.

115, With respect to the allegations contained in peragraph 115 of the complaint, Scott
admits said allegations

116. With respect to the allegations contained in paragraph 116 of the complaint, Scott
admits seid allegations.

117. With respect to the allegations contained in paragraph 117 of the complaint, Scoit
admits said aliegations,

118.  With respect to the allegations contained in paragraph 118 of the complaint, Scott
admits said allegations,

119. With respect to the allegations contained in paragraph 119 of the complaint, Scott
admits said allegations.

120. With respect to the allegations contained in paragraph 120 of the complaint, Scoit
admits said allegations

121.  With respect to the allegations contained in paragraph 121 of the complaint, Scott
denies said allegations

122. With respect to the allegations contained in paragraph 122 of the complaint, Scott
is without sufficient information to form & belief as to the truth or falsity of said allegations and
therefore denies seid allegations. '

123, With respect to the allegations contained in paragraph 123 of the complaint, Scott
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admits said allepations.

124.  With respect to the allegations contained in paragraph 124 of the compleint, Scott
is without sufficient information to form a belief as to the truth or falsity of seid allegations and
therefore denies said allegations.

125. Withrespect to the allegations contained in paragraph 125 of the cumﬂaint, Scott
is without suffcient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

126, With respect to the allegations contained in paragraph 126 of the complaint, Scoit
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations. '

127. With respect to the allegations contained in paragraph 127 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

128. 'With respect to the allegations contained in paragraph 128 of the complaint, Scott
denies said allegations,

129.  With respect to the allegations contained in paragraph 129 of the complaint, Scott
denies said allegations.

130. With respect to the allegations contained in paragraph 130 of the complaint, Scott
denies said allegations.

131. With respect to the allegations contained in paragraph 131 of the complaint, Scott
denies said allegations. ,

132. With respect to the allegations contained in paragraph 132 of the complaint, Scott
denies said allegetions.

133, 'With respect to the allegations contained in paragraph 133 of the complaint, Scott
is without sufficient information to form a belief as 1o the truth or falsity of said allegations and
therefore denies said allegations,

134, With respect to the allegations contained in paragraph 134 of the complaint, Scott

denies said allegations,
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135. With respect to the allegations contained in paragraph 135 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

136. With respect to the allegations contained in paragraph 136 of the complaint, Scott
I denies said allegations,

137, With respect to the allegations contained in paragraph 137 of the complaint, Scott
denies said allegations.

138. With respect to the allegations contained in paragraph 138 of the complaint, Scott
denies said allegations.

139. 'With respect to the allegations contained in paragraph 139 of the complaint, Scott
admits said allegations.

140, 'With respect to the allegations contained m paragraph 140 of the complaint, Scott
denies said allegations. .

141.  With respect to the allegations contained in paragraph 141 of the complaint, Scott
denies said allegations.

142,  With respect to the allegations contained in paragraph 142 of the complaint, Scoit
denies said allegations.

143.  With respect to the allegations contained in paragraph 143 of the complaint, Scott
admits said allegations,

144. With respect to the allegations contained in paragraph 144 of the complaint, Scott
denies that any of the sales in question were “questionable”. With respect to the balance of the
allegations in paragraph 144 of the complaint, Scott admits said allegations.

145.  With respect to the allegations contained in paragraph 145 of the complaint, Scott
admits said allegations.

146. With respect to the allegations contained in paragraph 146 of the complaint, Scott
denies said allegations.

147. ‘With respect to the allegations contained in paragraph 147 of the complaint, Scott

denies said allegations.
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148.  With respect to the allegations contained in paragraph 148 of the complaint, Scott
admits seid allegations.
149, With respect to the allegations contained in paragraph 149 of the complaint, Scott

admits said allegations.

150. With respect to the allegations contained in paragraph 150 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

151, ‘With respect to the allegations contained in paragraph-151 of the complaint, Scoti

admits said allegations.

152. With respect to the allegations contained in peragraph 152 of the complaint, Scott
admits said allegations.

153,  With respect to the allegations contained in paragraph 153 of the complaint, Scoft
admits said aliegations.

154, 'With respect to the allegations contained in paragraph 154 of the compleint, Scott
denies said allegations,

155. 'With respect to the allegations contained in paragraph 155 of the complaint, Scott
admits said allegations.

156. 'With respect to the allegations contained in paragraph 156 of the complaint, Scott
denies seid allegations.

157. With respect to the allegations contained in paragraph 157 of the complaint, Scott
denies said allegations.

158.  With respect to the allegations contained in paragraph 158 of the complaint, Scott
admits said allegations.

159. With respect to the allegations contained in paragraph 159 of the complaint, Scott
denies said allegations.

160. 'With respect to the allegations contained in paragraph 160 of the complaint, Scott
denies said allegations.

161.  With respect to the allegations contained in paragraph 161 of the complaint, Scott
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denies said allegations,
162, With respect to the allegations contained in paragraph 162 of the complaint, Scott
denies said allegations.
163.

is without sufficient information to form a belief as to the truth or falsity of said allegations and

With respect to the allegations contained in paragraph 163 of the complaint, Scott

therefore denies said allegations.

164. With respect to the allegations contained in paragraph 164 of the complaint, Scott
admits said allegations.

165. 'With respect to the allegations contained in paragraph 165 of the complaint, Scott
denies said allegetions. '

166. With respect to the allegations contained in paragraph 166 of the complaint, Scott
denies said allegations.

167. 'With respect to the ellegations contained in paragraph 167 of the cornplaint, Scott
denies sgid allegations.

168,

is without sufficient information to form a belief as to the truth or falsity of said allegations and

With respect to the allegations contained in paragraph 168 of the complaint, Scott

therefore denies said allegations.
169,
is without sufficient information te form & belief as to the fruth or falsity of said allegations and

With respect to the allegations contained in paragraph 169 of the complaint, Scott

therefore denies said allegations,

170. 'With respect to the allegations contained in paragraph 170 of the compleint, Scott
denies said allegations.

171. 'With respect to the allegations contained in paragraph 171 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

172. With respect to the allegations contained in paragraph 172 of the complaint, Scott
adrnits said allegations.

173, 'With respect to the allegations contained in paragraph 173 of the complaint, Scott
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admits said allegations.

174. With respect to the allegations contained in paragraph 174 of the complaint, Scott
admits said allegations

175. With respect to the allegations cortained in paragraph 175 of the complaint, Scott
dendes that it did not disclose the subject waiver provision to the plaintiffs, With respect to the
balance of the allegations in paragraph 175 of the complaint, Scott admits said allegations.

176, With respect to the allegations contained in paragraph 176 of the complaint, Scott
admits said allegations

177. 'With respect to the allegations contained in paragraph 177 of the complaint, Scott
denies that Plaintiff was not made aware of the effect of the sslection of North Dakotz law, With
respect to the balance of the allegations in paragraph 177 of the complaint, Scott is withowt
sufficient information to form a belief as to the truth or falsity of said allegations and therefore
denies said allegations.

178. With reépect to the allegations contained in paragraph 178 of the complaint, Scott
denies said allegations.

179. With respect to the allegations contained in paragraph 179 of the complaint, Scott
denies said allegations.

180, 'With respect fo the allegations contained in paragraph 180 of the complaint, Scoit
denies said allegations.

181, With respect to the allegations contained in paragraph 181 of the complaint, Scott
denies said allegations, |

182, With respect.to the allegations contained in paragraph 182 of the complaint, Scott
denies said allegations,

183, With respect to the allegations contained in paragraph 183 of the complaint, Scott
denies said allegations.

184, 'With respect to the allegations contained in paragraph 184 of the complaint, Scott
denies said allegations,

185. With respect to the allegations contained in paragraph 185 of the complaint, Scott
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denies said allegations,

186, With respect to the allegations contained in paragraph 186 of the complaint, Scott
denies said allegations.

187. 'With respect to the allegations contained in paragraph 187 of the complaint, Scoft
denies said allegations. ‘

188. With respect to the allegations contained in paragraph 188 of the complaint, Scott
admits seid allegations.

189.  With respect to the allegations contained in paragraph 189 of the complaint, Scott
admits said allegations,

190.  With respect to the allegations contained in paragraph 190 of the complaint, Scott
denies said allegations.

191. 'With respect to the allegations contained in paragraph 191 of the complaint, Scott
denies said allegations.

192. ‘With respect to the allegations contained in paragraph 192 of the complaint, Scott
admits said allegations.

193.  With respect to the allegations contained in paragraph 193 of the complaint, Scott
admits said allegations,

194, With respect to the allegations contained in paragraph 194 of the complaint, Scott
denies said allegations, .

195. 'With respect to the allegations contained in paragraph 195 of the complaint, Scott
denies said allegations.

196,  With respect to the allegations contained in paragraph 196 of the complaint, Scott
denies said aﬂégations.

197. With respect to the allegations contained in paragraph 197 of the complaint, Scott
denies said allegations,

198. With respect to the allegations contained in paragraph 198 of the complaint, Scott
denies said allegations.

199. 'With respect to the allegations contained in paragraph 199 of the complaint, Scott
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denies seid allegations.
FIRST CLAIM FOR RELIEF
{Fraudulent Misrepresentation)

200. Answering paragraph 200 of the complaint, Scott repeats and realleges herein all
of the answers set forth ebove.

201. With respect to the allegations contained in paragraph 201 of the complaint, Scoit
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

202.  With respect to the allegations contained in paragraph 202 of the complaint, Scott
denies said allegations '

203. With respect to the allegations contained in paragraph 203 of the complaint, Scott
denies said allegations,

204. With respect to the allegations contained in paragraph 204 of the complaint, Scott
denies said allegations

205. With respect to the allegations contained in paragraph 205 of the complaint, Scott
denies said allegations.

206, With respect to the allegations contained in paragraph 206 of the complaint, Scott
is without sufficient information to form a belief as to the truih or falsity of said allegations and
therefore denies said allegations.

207, 'With respect to the allegations contained in paragraph 207 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allepations.

208, With respect to the allegations contained in paragraph 208 of the complaint, Scoit
denies said allegations,

209, With respect to the allegations contained in paragraph 209 of the complaint, Scott
denies said allegations.

210, 'With respect to the allegations contained in paragraph 210 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
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therefore denies said allegations.

211,  With respect to the allegations contained in paragraph 211 of the complaint, Scoft
denies said allegations.

212. With respect to the allegations contained in paragraph 212 of the complaint, Scott
denies said allegations.

213.  With respect to the allegations contained in paragraph 213 of the complaint, Scott
denies said allegations,

214,  With respect to the allegations contained in paragraph 214 of the corplaint, Scott
admits said allegations.

215, With respect to the allegations contained in paragraph 215 of the complaint, Scott
denies said allegations.

216. 'With respect to the allegations contained in paragraph 216 of the complaint, Scott
denies said allegations.

SECOND CLAIM FOR RELIEF
(Fraudulent Concealment/Fraudulent Omission)

217. Answering paragraph 217 of the complaint, Scott repeats and realleges herein all
of the answers set forth above.

218, 'With respect to the allegations contained in paragraph 218 of the complaint, Scott
denies said allegations,

219, With respect to the allegations contained in paragraph 219 of the complaint, Scott
denies said allegations.

220. With respect to the allegations contained in paragraph 220 of the complaint, Scott
denies said allegations.

221. With respect to the allegations contained in paragraph 221 of the complaint, Scott
denies said allegations.

222,  With respect to the allegations contained in paragraph 222 of the complaint, Scott
denies sajd allegations.

223,  With respect to the allegations contained in paragraph 223 of the compleint, Scott

Page 20 of 31

12019-001

00285



£

=

£ g

K588
Spe
DB E L8
Uégﬁﬁ@
REE 4G
WS% =%
%m”’z =
gs 2

]

KEMP,

W o 1 o i b N

— el b ek el et e e el b
B R T S N 1 R R

21
22
23
24
25
26
27
28

denies said allegations.
224, With rcspeét to the éﬂégations contained in paragraph 224 of the complaint, Scott

denies said allegations.

225, 'With respect to the allegations contained in paragraph 225 of the complaint, Scott

denies said allegations, |
THIRD CLATM FOR RELIEF
(Constructive Fraud)

226. Answering paragraph 226 of the complaint, Scott repeats and realleges herein all
of the answers set forth above.

227. 'With respect to the allegations contained in paragraph 227 of the complaint, Scott
is without sufficient information to form a belief as to. the truth or falsity of said allegations and
therefore denies said allegations.

228, With respect to the allegations contained in paragraph 228 of the complaint, Scott
denies said allegations,

229, With respect to the allegations contained in paragraph 229 of the complaint, Scott
denies said allegations.

230, With respect to the allegations contained in paragraph 230 of the complaint, Scott
denies said allegations. ' ' ‘ ‘ ' .

231.  With respect to the allegations contained in paragraph 231 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

232. 'With respect to the allegations contained in paragraph 232 of the complaint, Scott
denies said allegations.

233, With reséect to the allepations contained in paragraph 233 of the complaint, Scott
denies said allegations.

234, With respect to the allegations contained in paragraph 234 of the complaint, Scott
denles said allegafions.

235, 'With respect to the allegations contained in paragraph 235 of the complaint, Scott

Page 21 of 31

12019-001

00286



=
%aﬂ
=) ]
g 8
Lh o
55%3%%
EEENE
St Ll
BEEESE
HEpetx
Em“? (¥
6g 4
1341

KEMP,

W @ ~1 O W A W R

10
11
12
13
14
15
16
17
18
19

21
22
23
24
23
26
27
28

denies said allegations, |

236, With res.peét.to. the allegétions contained in paragraph 236 of the coﬁﬁiéint, Scott

denies said allegaticns.
FOURTH CLAIM FOR RELIEX
" (Negligent Misrepresentation/Negligent Omission)

237. Answering paragraph 237 of the complaint, Scott repeats and reallcges herein all
of the answers set forth above,

238.  With respect to the allegations contained in paragraph 238 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

239, With respect to the allegations contained in paragraph 239 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

240.  With respect to the allegations contained in paragraph 240 of the complaint, Scott
denies said allegations,

241, With respect to the allegations contained in paragraph 241 of the complaint, Scott
denies said allegations.

242, With reépect to the é]legations contained in paragfaph 242 of the complaint, Scott
denies said allegations.

243, With respect to the allegations contained in paragraph 243 of the complaint, Scott
denies said allegations,

244, With respect to the allegations contained in paragraph 244 of the complaint, Scott
denies said allegations,

245, With respect to the allegations contained in paragraph 245 of the corplaint, Scott
denies said allegations,

246, With respect to the allegations contained in paragraph 246 of the complaint, Scott
denies said allegations,

247, With respect to the allegations contained in paragraph 247 of the complaint, Scott
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denies said allegations.
‘ 248,  With réspact to the aﬂegatibﬁs contained in paragraph 248 of the complaint, Scott

denies said allegations,

‘denies said allegations.
FIFTH CLATM FOR RELIEF
(Securities Fraud - Violation of NRS 90.211 et. seq.)

250, Answering paragraph 250 of the complaint, Scott repeats and realleges herein all
of the answers set forth above.

251. With respect to the allegations contained in paragraph 251 of the complaint, Scott
denies said allegations.

252, 'With respect to the allegations contained in paragraph 252 of the complaint, Scott
denies said allegations.
| 253, With respect to the allegations contained in paragraph 253 of the complaint, Scott
denies said allegations.

254, With respect to the allegations contained in paragraph 254 of the complaint, Scott
denies said allegations.

255. With respect to the allegations contained in paiagraph 255 of the comﬁlaint, Scott
denies seid allegations,

256. With respect to the allegations contained in paragraph 256 of the complaint, Scott
denies said allegations,

257. With respect to the allegations contained in paragraph 257 of the complaint, Scott
denies said allegations.

258. With respect to the allepations contained in paragraph 258 of the complaint, Scott
denies said allegations,

259, 'With respect to the sllegations contained in paragraph 259 of the complaint, Scott

denies said allegations.

260,  With respect to the allegations contained in paragraph 260 of the complaint, Scott
Page 23 of 31
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denies said allegations.

is without sufficient information to form a belief &s to the truth or falsity of said allegations and

therefore denies said allegations.

denies said allegations.
263. 'With respect to the allegations contained in paragraph 263 of the complaint, Scott
denies said allegations,
SIXTH CLAIM FOR RELIEF
(Defamation)
264. Answering paragraph 264 of the complaint, Scott repeats and realleges herein all
of the answers set forth above.

265. 'With respect to the allegations contained in paragraph 265 of the complaint, Scott
admit said allegations.

266, With respect to the allegations contained in paragraph 266 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

267. With respect to the allegaﬁons contained in paragraph 267 of the complaint, Scott
denies said allegations. .

268. ‘With respect to the allegations contained in paragraph 268 of the complaint, Scott
denies said allegations.

269. With respect to the allegations contained in paragraph 269 of the complaint, Scott
denies said allegations.

270.  ‘With respect to the allegations contained in paragraph 270 of the complaint, Scott
denies said allegations.

SEVENTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty)
271. Answering paragraph 271 of the complaint, Scott repeats and realleges herein all
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of the answers sct Torth above,
272, With respect to the allegations contained in paragraph 272 of the complaint, Scott
is without sufficient information to form & belief as to the truth or falsity of said allegations and

therefore denies said ailegations.

denies said allegations.

274, With respect to the ellegations contained in paragraph 274 of the complaint, Scott
denies said allegations,

275. With respect to the allegations contained in paregraph 275 of the complaint, Scott
denies said allegations.

EIGHTH CLATM FOR RELIEF
(BOK, Aiding and Abetting Broach of Fiduciary Duty)

276. Answering paragraph 276 of the complaint, Scott repeats and realleges herein all
of the answers set forth above. '

277. 'With respect to the allegations contained in paragraph 277 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

278. With raﬁpect to the allegations contained in paragraph 278 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

279. With respect to the ellegations contained in paragraph 279 of the complaint, Scott
denies said allegations.

280. With respect to the allegations contained in paragraph 280 of the complaint, Scott
denies said allegations. |

NINTH CLAIM FOR RELIEF
(Acting in Concert/Civil Conspiracy)
981. Answering paragraph 281 of the complaint, Scott repeats and realleges herein all

of the answers set forth above.
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282.  With respect io the allegations contained in paragraph 282 of the complaint, Scott
denies séid aﬂegaﬁons. o
783, With respect to the allegations contained in paragraph 283 of the complaint, Scott

denies said allegations,

Sgh Wikh respeet to fhe allegations contained in paragraph 284 of the complaint, Seoft |

denies said allegations.

285. With respect to the allegations contained in paragraph 285 of the complaint, Scott
denies said allegations.

TENTH CLAIM FOR RELIEF
‘(Breach of Contract)

286. Answering paragraph 286 of the complaint, Scott repeats and realleges herein all
of the answers set forth above.

287. With respect to the allegations contained in paragraph 287 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

288.  With respect to the allegations contained in paragraph 288 of the complaint, Scott
denies said allegations.

289. With reslﬁect to the allegations conté.ined in paragraph 239 of the cumplaint,‘ Scott
denies said allegations

ELEVENTH CLAIM FOR RELIEF
(Breach of Covenant of G{N.Jd Faith and Fair Dealing)

290. Answering paragraph 290 of the complaint, Scott repeats and realleges herein ail
of the answers set forth above.

291.  With respect to the allegations contained in paragraph 291 of the complaint, Scott
admits said allegetions.

292. 'With respect 1o the allegations contained in paragraph 292 of the complaint, écott
denies said allegations,

293, With respest to the allegations contained in paragraph 253 of the complaint, Scott
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denies said allegations.
294, Wlth respect to the allegatioﬁs contained in pa;ragréph-294 of the complaint, Scott
denies said allegations.

TWELFTH CLAIM FOR RELIEF

e

295. Answering paragraph 295 of the complaint, Scott repeats and realleges herein all
of the answers set forth above.
256. 'With respect to the allegations contained in paragraph 296 of the complaint, Scott
is without sufficient information to form & belief as to the truth or falsity of said allegations and
thercfore denies said allegations.

297. With respect 1o the allegations contained in paragraph 297 of the complaint, Scott
denies said allegations.

298. 'With respect to the allegations contained in paragraph 298 of the complaint, Scott
denies said allegations.

THIRTEENTH CLAYM FOR RELIEF
(Declaratory Judgment)

299, Answering paragraph 299 of the complaint, Scott repeats and realleges herein all
of the answers set forth above,

300, 'With respect to the allegations contained in paragraph 300 of the complaint, Scott
is without sufficient information to form a belief as to the tyuth or falsity of said allegaﬁoﬁs and
therefore denies said allegations.

301, With respect to the allepations contained in paragraph 301 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations, |

302, With respect to the allegations contained in paragraph 302 of the complaint, Scoti
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

303, 'With respect to the allegations contained in paragraph 303 of the complaint, Scott
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is without sufficient information to form a belief as to the truth or falsity of said allegations and
ﬂaefefére denies seid ailegaﬁous. .
304, With respect to the allegations contained in paragraph 304 of the complaint, Scott

denies said allegations,

denies said allegations.

306. 'With respect to the allegations confained in paragraph 306 of the complaint, Scott
denies said allegations.

307. 'With respect to the allegations contained in paragraph 307 of the complaint, Scott
is without sufficient information to form a belief as to the truth or falsity of said allegations and
therefore denies said allegations.

308, With respect to the allegations contained in paragraph 308 of the complaint, Scott

denies said allegations,
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“305. With respect to the aliegations containied in paragraph 305 of the complaint, Scott |

309, With respeot to the allegations contained in paragraph 309 of the cormplaint, Scott
denies said allegations,

310. With respect to the allegations contained in paragraph 310 of the complaint, Scott
denies said allepations.

311.  With respect to the allegations contained in paragraph 311 of the complaint, Scoft '
denies said allegations. |

AFFIRMATIVE DE SES

1. Plaintiffs have failed to state a claim for which relief may be granted.

2. Plaintiffs lack standing to bring this action.

3. Plaintiffs’ claims are barred by the doctrines of laches, waiver and estoppel.

4, Plaintiffs have failed to mitigate their damages, if any, after discovery of the
alleged injury, if any.

5. Plaintiffs are guilty of unclean hands and therefore are not entitled to any relief
from Scott.

6. Plaintiffs’ recovery is bamred by contributory negligence as whatever injuries or

00293
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damages sustained by Plaintiffs as a result of the allegations of the Cormplaint were proximately
caused in whole or in i:art or were contributed 1o by reason of Plaintiffs’ own negligence.
7. Plaintiffs’ recovery is barred by comparative negligence as Plaintiff was

comparatively more negligent than Scott.

TR Any dariages which Plaintifs may have sustained were proximately caused by the |

acts of persons other then Scott, and therefore, Plaintiffs are not entitled to any relief from Scott.

9, Alteatively, should Scott be found liable, the fault of all parties, joined and
nonjoined, including that of the Plaintiffs must be evaluated and liability apportioned among all
persons and entities appropriate to respective fanit.

10.  If Plainiiffs have incurred any injury or damage, which Scott denies, the risk of
such injury or damage was not foreseeable.

11,  Plainfiffs’ claims should be dismissed for failure to join indispensable parties.

12. By their own actions, Plaintiffs have ratified, approved and adopted the actions of
Scott in connection with the allegations contained in the Complaint.

13, By reason of their own acts, Plaintiffs have released and discharged Scott from the
claims alleged.

14,  Plaintiffs heve failed to do equity towards Scott and therefore are not entitled to

184 aily relief.

19
20
21
22
23
24
25
26
27
28

15.  Plaintiffs have been unjustly enriched fo the injury and detriment of Scott and
therefore are not entitled to any relief:

16,  Pleintiffs’ claims are not well-grounded in fact and are not warranted by existing
law or a good faith argument for the extension or modification of existing law, but are initiated
only for purposes of harassment, unnecessary delay and the occurrence of needless costs of
litigation fo Scoit.

17.  The claims of Plaintiffs are barred in whole or in part to the extent that Plaintiff
have not suffered any injury in fact. _

18.  Any damages that Plaintiffs allege to have suffered from the maters alleged in the

Complaint are too remote or speculative 1o allow recovery.
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19.  Scott hereby adopts and incorporate by this reference any and all other defenses
asserted or to be asserted by any other defendant in this proceedmg to the extent that Scott may
share in such defenses.

20,  Scott hereby reserves the right to allege additional defenses as they may become
known, or as ﬂ:ley evclve dunng the lxtgatlon ‘and to amend their Answer accordmgly ' '

21.  Any statements made by Scott or Scott’s representatives were true.

22.  Any statements made by Scott or Scott’s representatives were privileged.

23.  Scoftt reserves the right to allege additional defenses as they may become known,
or as they evolve during the litigation, and to amend its Answer accordingly.

WHEREFORE, Scott Financial Corporation and Bradley J. Scott pray for judgment on
the complaint as follows:

1. That Plaintiffs take nothiog and that the complaint be dismissed with prejudice;

2 That Scott Financial Corporation and Bradley J. Scott be awarded their attomey's
fees and costs of suit in defenéiing the complaint; and

3. For such other and further relief as this Court may deem just and proper.

DATED thig/® ¥ day of July, 2009.

KEMP, JONES & COULTHARD, LLP

7)
MATTHEW S. ARTER, ESQ. (f9524)
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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I hereby certify that on the22 "day of July, 2009, the foregoing SCOTT FINANCIAL

CORPORATION AND BRADLEY J, SCOTT’S ANSWER TO FIRST AMENDED

COMPLAINT was served on the following persons by mailing a copy thereof, first class mail,

‘postage prepaid, to:

Mark Albright, Esqg.
Chris Albright, Esq,
Martin Muckelroy, Esq.

ALBRICGHT, STODD. , WARNICK. &
ALBRIGHT

801 8, Rancho Drive, Suite D-4

Las Vegas, NV 89106

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14th Floor
Las Vegas, NV 89169

K. Layne Monriil

Martin A. Aronson, Esq.

John Moshier, Esq,

Stephanie L. Samuelson, Esq.
MORRILL & ARONSON, P.L.C,
1 East Camelback Road, Suite 340
Phoenix, AZ 85012

Von Heinz, Esq.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

John D. Clayman, Esq.

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, OK 74103

Gemstone Development West, Inc.

¢fo Alexander Edelstein, Resident Agent
10170 W. Tropicana Avenue

Suite 156-169

Las Vegas, NV 85147-8465

&
An employee of Kemp, Jones & Coulthard
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VON S, HEINZ - f ,46;:/
&;;‘:@Bkigzoﬁg - CLERK OF THE COURT
ABRANE. VIGIL

Nevada Bar No. 7548

avigil@lrlaw.com

ANN MARIE MCLOUGHLIN

Nevada Bar No. 10144

amcloughlin@lrlaw.com

LEWIS AND ROCA LLP

Suite 600

3993 Howard Hughes Parkway

Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8351 (fax)

JOHN D. CLAYMAN

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

(918) 583-9965

{918) 584-2729 (fax)

Attorneys for Defendant
BANK OF OKLAHOMA, N.A.
DISTRICT COURT
CLARK COUNTY, NEVADA
CLUB VISTA FINANCIAL SERVICES, Case No.: AS579963
L.L.C., a Nevada limited liability company; Dept. No.: XIII

THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.

THARALDSON, DEFENDANT BANK OF OKLAHOMA,
N.A.”S ANSWER TO PLAINTIFEFS’
Plaintiffs, FIRST AMENDED COMPLAINT’
v,

' Defendant Bank of Oklahoma, N.A. objects to the Court’s exercise of jurisdiction over it to the
extent the Plaintiffs’ claim relate to that certain guaranty executed by Plaintiff Tharaldson Motels
H, Inc. (the “TMII Guaranty™). Any claim relating to the TMH Guaranty should be resclved in
the United States District Court for the District of North Dakota, Case No, 1:09-¢v-30,

-1- H90HA
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SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY I.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendanis,

For its answer to the First Amended Complaint of plaintiffs, defendant Bank of
Oklahoma, N.A. (“BOk”) admits, denies and alleges as follows:

1. BOk denies the allegations against it contained in paragraph 1. To the extent the

allegations of paragraph 1 arc asserted against defendants other than BOk, BOk lacks sufficient

information so as to form a belief as to the truthfulness of them and therefore denies them.

2. BOk admits the allegations of paragraph 2 on information and belief.

3. BOK admits the allegations of paragraph 3 on information and belief.

4. BOk admits the allegations of paragraph 4 on information and belief.

5. Answering the allegations of paragraph 5, BOk admits that plaintiffs collectively refer
to themselves as "Plaintiffs" in their complaint.

6. BOk admits the first and second sentences of paragraph 6 on information and belief.
BOk lacks sufficient information so as to form a belief as to the truthfulness of the aliegations of
the third sentence of paragraph 6 and therefore denies them. BOk alleges that the allegations of
the fourth and fifth sentence of paragraph 6 do not purport to state a claim against it and is
therefore required neither to admit nor to deny them in response.

7. BOk admits the first sentence of the allegations of paragraph 7 on information and
belief, BOk lacks sufficient information so as to form a belief as to the truthfulness of the

allegations of the second sentence of paragraph 7 and therefore denies them,

- 2 - Ll B
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8. BOk admits the allegations of the first sentence of paragraph 8. BOk denies the
remaining allegations of paragraph 8 other than the fact it is the named Co-Lead Lender of the
transaction,

9. Answering the allegations of paragraph 9, BOk admits that plaintiffs collectively refer
to SFC, Scott and BOk collectively as the "Fiduciary Defendants.” BOk denies the representation
made by plaintiffs that BOk is or was a fiduciary to the plaintiffs.

10. BOk admits the allegations of the first sentence of paragraph 10 on information and
belief, BOk alleges that the allegations of the second sentence of paragraph 10 do not purport to
state a cause of action against it and that it therefore is required neither to admit nor to deny
them.

11. BOk admits the allegations of the first sentence of paragraph 11 on information and
belief. BOK a]legés that the allegationé of the second sentence of par#graph 11 do not purport to
state a cause of action against it and that it therefore is required neither to admit nor to deny
them.

12. BOk alleges that the allegations of paragraph 12 do not purport to state a cause of
action against it and that it therefore is required neither to admit nor to deny them.

13, Answering the allegations of paragraph 13, BOk denies all allegations of this
paragraph as Plaintiff Tharaldson Motels II, Inc. has agreed to the exclusive jurisdiction of the
courts of the State of North Dakota.

14. BOk alleges that the allegations of paragraph 14 do not purport to state a cause of
action against it and that it therefore is required neither to admit nor to deny them,

15. BOk salleges that the allegations of paragraph 14 do not purport to state a cause of
action against it and that it therefore is required neither to admit nor to deny them.

16. BOk alleges that the allegations of paragraph 16 do not purport to state a cause of

action against it and therefore denies them,

12019-001
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17, Answering the allegations of paragraph 17, BOk denies all allegations of this
paragraph as Plaintiff Tharaldson Motels II, Inc. has agreed to the exclusive jurisdiction of the
courts of the State of North Dakota,

18. BOk alleges that the allegations of paragraph 18 do not purport to state a cause of
action against if and therefore denies them.

19, Answering the allegations of paragraph 19, BOk denies that venue of this matter is
appropriate in this Court and denies all allegations against it contained in this paragraph. To the
extent the Plaintiffs’ claims herein relate to the TMIF Guaranty such claims must be resolved in
the United States District Court for the District of North Dakota, Case No. 1:09-cv-30,

20. BOk admits the allegations of paragraph 20 of the Amended Complaint,

21, BOk admits the allegations of paragraph 21 of the Amended Complaint.

22. BOk admits the allegations; of the first sentence of paragraph 22 of the Amended
Complaint, BOk is without knowledge or information sufficient to form a belief as to. the
allegations of the remaining sentence of paragraph 22 and therefore denies the same.

23. BOk admits the allegations of paragraph 23 of the Amended Complaint,

24, BOk alleges that the allegations of paragraph 24 do not purport to state a cause of
action against it and therefore denies them,

25, BOK alleges that the allegations of paragraph 25 do not purport to state a cause of
action against it and therefore denies them.

26. BOKk alleges that the allegations of paragraph 26 do not purport to state a cause of
action against it and therefore denies them.

27. BOk alleges that the allegations of paragraph 27 do not purport to state a cause of
action against it and therefore denies them.

28. BOk alleges that the allegations of paragraph 28 do not purport to state a cause of

action against it and therefore denies them.
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29. BOKk alleges that the allegations of paragraph 29 do not purport to state a cause of
action against it and thercfore denies them.

30. BOk alleges that the allegations of paragraph 30 do not purport to state a cause of
action against it and therefore denies them.

31. BOk allcges that the allegations of paragraph 31 do not purport to state a cause of
action against it and therefore denies them.

32. BOk alleges that the allegations of paragraph 32 do not purport to state a cause of
action against it and therefore denies them,

33. BOk alleges that the allegations of paragraph 33 do not purport to state a cause of
action against it and therefore denies them.

34, BOKk denies the allegations of paragraph 34 against it. To the extent the allegations of
paragraph 34 are asserted against defendants other than BOk, BOk lacks sufficient information
so as to form a belief as to the truthfulness of them and therefore denies them,

35. BOk alleges that the allegations of paragraph 35 do not purport to state a cause of
action against it and therefore denies them.,

36. BOk alleges that the allegations of paragraph 36 do not purport to state a cause of
action against it and therefore denies them,

37. BOk alleges that the allegations of paragraph 37 do not purport to state a cause of
action against it and therefore denies them.

38. BOk alleges that the allegations of paragraph 38 do not purport to state a cause of
action against it and therefore denies them.

39. BOk alleges that the allegations of paragraph 39 do not purport to state a cause of
action against it and therefore denies them.

40. BOk admits that Manhattan West is located on 21 acres of land on Russell Road in

Las Vegas, Nevada. BOk lacks sufficient information so as to form a belief as to the truthfulness
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of the allegations of paragraph 40 and therefore denies them.

41, BOk admits the allegations of paragraph 41 on information and belief.

42. BOK alleges that the allegations of paragraph 42 do not purport to state a cause of
action against it and therefore denies them.

43, BOKk alleges that the allegations of paragraph 43 do not purport to state a cause of
action against it and therefore denies them.

44. BOk admits the allegations of paragraph 44,

45, BOk admits the allegations of paragraph 45,

46. BOk alleges that the allegations of paragraph 46 do not purport to state a cause of
action against it and therefore denies them.,

47. BOk alleges that the allegations of paragraph 47 do not purport to state a cause of
action against it and therefore denies them.

48, BOk alleges that the allegations of paragraph 48 do not purport to state a cause of
action against it and therefore denies them.,

49. BOk alleges that the allegations of paragraph 49 do not purport to state a cause of
actioh against it and therefore denies them.

50. BOk alleges that the allegations of parégraph 50 do not purport to state a cause of
action against it and therefore denies them.

51, BOk alleges that the allegations of paragraph 51 do not purport to state a cause of
action against it and therefore denies them,

52. BOk alleges that the allegations of paragraph 52 do not purport to state a cause of
action against it and therefore denies them.

53, BOk alleges that the allegations of paragraph 53 do not purport to state a cause of
action against it and therefore denies them,

54. BOk alleges that the allegations of paragraph 54 do not purport to state a cause of

-~ 6 - 430348.1
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action against it and therefore denies them.

55. BOk alleges that the allegations of paragraph 55 do not purport to state a cause of
action against it and therefore denies them,

56. BOk alleges that the allegations of paragraph 56 do not purport to state a cause of
action against it and therefore denies them.

57, BOk alleges that the allegations of paragraph 57 do not purport to state a cause of
action against it and therefore denies them.

58. BOk alleges that the allegations of paragraph 58 do not purport to state a cause of
action against it and therefore denies them.

59. BOk alleges that the allegations of paragraph 59 do not purport to state a cause of
action against it and therefore denies them.

60, BOk alleges that the allegations of paragraph 60 do not purport to state a cause of
action against it and therefore denies them,

61. BOKk alleges that the allegations of paragraph 61 do not purport to state a cause of
action against it and therefore denies them.

62. BOk alleges that the allegations of paragraph 62 do not purport to state a cause of
action against it and therefore denies them,

63. BOk alleges that the allegations of paragraph 63 do not purport to state a cause of
action against it and therefore denies them,

64. BOk alleges that the allegations of paragraph 64 do not purport to state a cause of
action against it and therefore denies them.

65‘. BOk alleges that the allegations of paragraph 65 do not purport to state a cause of
action against it and therefore denies them,

66. BOk alleges that the allegations of paragraph 66 do not purport to state a cause of

action against it and therefore denies them,
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67. BOk alleges that the allegations of paragraph 67 do not purport to state a cause of
action against it and therefore denies them.

68. BOk alleges that the allegations of paragraph 68 do not purport to state a cause of
action against it and therefore denies them.

69. BOk admits the first sentence of paragraph 69, BOk denics the remaining
allegations of paragraph 69 against it. To the extent the allegations of paragraph 69 are asserted
against defendants other than BOk, BOk lacks sufficient information so as to form a belief as to
the truthfulness of them and therefore denies them.

70.  BOk denics the allegations of paragraph 70. To the extent the allegations of
paragraph 70 are asserted against defendants other than BOk, BOk lacks sufficient information
so as to form a belief as to the truthfulness of them and therefore denies them.

71.  BOk denies the allegations of paragraph 71 except for the last sentence. To the
extent the allegations of paragraph 71 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

72.  BOKk denies the allegations of paragraph 72,

73.  BOk alleges that the allegations of paragraph 73 do not purport to state a cause of
action against it and therefore denies them,

74.  BOk denies the allegations of paragraph 74. To the extent the allegations of
paragraph 74 are asserted against defendants other than BOk, BOk lacks sufficient information
50 as to form a belief as to the truthfulness of them and therefore denies them.

75.  BOk denies the allegations of paragraph 75. To the extent the allegations of
paragraph 75 are asserfed against defendants other than BOk, BOk lacks sufficient information
so as to form a belief as to the truthfulness of them and therefore denies them.

76. Answering the allegations of paragraph 76, BOk admits the existence of the Senior

_8-_ 4503440.1

12019-001

00304



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Lewriy nad Rocm LLP 2 5
3993 Howard Hugics Pubway
Bulis Gy

Las Vegaa, Novmda XP167

Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

77. Answering the allegations of paragraph 77, BOk admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

78. Answering the allegations of paragraph 78, BOk admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

79. BOk denies the allegations of paragraph 79.

80, Answering the allegations of paragraph 80, BOk admits the existence of the Senior
Loan Agreement, the Senior Debt Construction Note, and the Senior Debt Contingency Note, the
terms and provisions of which speak for themselves and about which BOk is required neither to
admit nor to deny further.

81. Answering the allegations of paragraph 81, BOk admits the existence of the Senior
Debt Deed of Trust and Security Agreement with Assignment of Rents and Fixture Filing
(Construction), the terms and provisions of which speak for themselves and about which BOk is
required neither to admit nor to deny further,

82. Answeting the allegations of paragraph 82, BOk admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

83, Answering the allegations of paragraph 83, BOk admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

84. Answering the allegations of paragraph 84, BOk admits the existence of the Senior

Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
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is required neither to admit nor to deny further,

85. Answering the allegations of paragraph 85, BOk admifs the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

86. Answering the allegations of paragraph 86, BOk admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

87. Answering the allegations of paragraph 87, BOk admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BCk
is required neither to admit nor to deny further.

88, Answering the allegations of paragraph 88, BOk admits the existence of the Senior
Loan Agreement, the terms and provisions of which speak for themselves and about which BOk
is required neither to admit nor to deny further.

89. Answering the allegations of paragraph 89, BOk admits the existence of the Senior
Deed of Trust, the terms and provisions of which speak for themselves and about which BOk is
required neither to admit nor to deny further.

90. Answering the allegations of paragraph 90, BOk admits the existence of the Senior
Deed of Trust, the terms and provisions of which speak for themselves and about which BOK is
required neither to admit nor to deny further.

91. Answering the allegations of paragraph 91, BOk admits the existence of the Senior
Deed of Trust, the terms and provisions of which speak for themselves and about which BOk is
required neither to admit nor to deny further,

92. Answering the allegations of paragraph 92, BOk admits the existence of the Senior
Loan Agreement, the Senior Loan, the Guaranty, and the Addendum, the terms and provisions of

which speak for themselves and about which BOk is required neither to admit nor to deny
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93. Answering the allegations of paragraph 93, BOk admits the existence of the Senior
Loan Agreement and the Guaranty, the terms and provisions of which speak for themselves and
about which BOk is required neither to admit nor to deny further.

94, BOk alleges that the allegations of paragraph 94 do not purport to state a cause of
action against it and that it therefore is required neither to admit nor to deny them in response.

95. Answering the allegations of paragraph 95, BOk admits the existence of the
Nonrecourse Participation Agreement, the Addendum to Nonrecourse Agreement, the
Commitment to Participate, and the CVFS8 Third Senior Participation Agreement, the terms and
provisions of which speak for themselves and about which BOKk is required neither to admit nor
to deny further.

96. Answering the allegations of paragraph 96, BOk admits the existence of the Senior
Loan, the Assignment of Construction Contract, Plans and Specifications, the Consent of
General Contractor, and the Swormn Construction Statement, the terms and provisions of which
speak for themselves and about which BOk is required neither to admit nor to deny further.

97. BOKk alleges that the allegations of paragraph 97 do not purport to state & cause of
action against it and that it therefore is required neither to admit nor to deny them in response.,

98. Answering the allegations of paragraph 98, BOk admits the existence of the
Assumption Agreement, the terms and provisions of which speak for themselves and about
which BOk is required neither to admit nor to deny further.

99. Answering the allegations of paragraph 99, BOk admits the existence of the Fourth
Amendment to Mezzanine Loan Apreement, the terms and provisions of which speak for
themselves and about which BOk is required neither to admit nor to deny further,

100. Answering the allegations of paragraph 100, BOk admits the existence of the

Mezzanine Note, the terms and provisions of which speak for themselves and about which BOk
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is required neither to admit nor to deny further,

101.  Answering the allegations of paragraph 101, BOk admits the existence of the
First Amendment to Senior Deed of Trust and Security Agreement, the terms and provisions of
which speak for themselves and about which BOk is required neither fo admit nor to deny
further.

102,  Answering the allegations of paragraph 102, BOk admits the existence of the First
Junior DOT Second Amendment, the terms and provisions of which speak for themselves and
about which BOK is required neither to admit nor to deny further.

103. Answering the allegations of paragraph 103, BOk admits the existence of the
Mezzanine Participation Agreement, the terms and provisions of which speak for themselves and
about which BOk is required neither to admit nor to deny further.

104. Answering the allegations of paragraph 104, BOk admits the existence of the
Grant, Bargain, Sale Deed recorded February 7, 2008, the terms and provisions of which speak
for themselves and about which BOk is required neither to admit nor to deny further.

105, BOk alleges that the allegations of paragraph 105 do not purport to state a cause
of action against it and that it therefore is required neither to admit nor to deny them in response.

106. Answering the allegations of paragraph 106, BOk admits the existence of the
Senior Loan, the terms and provisions of which speak for themselves and about which BOk is
required neither to admit nor to deny further.

107.  BOk admits the allegations of paragraph 107.

108. Answering the allegations of paragraph 108, BOk admits the existence of the
Senior Loan and the CVFS Senior Participation Agreement, the terms and provisions of which
speak for themselves and about which BOk is required neither to admit nor to deny further.

109.  Answering the allegations of paragraph 109, BOk admits that plaintiffs refer to

the Senior Loan Agreement, the CVFS participation, the Guaranty, and the TM21 Guaranty
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collectively in their complaint as "Plaintiffs Senior Loan Documents," the terms and provisions
of which speak for themselves and about which they are required neither to admit nor to deny
further.

110,  Answering the allegations of paragraph 110, BCk admits the existence of the
Senior Loan and the Mezzanine Deeds of Trust Subordination Agreement, the terms and
provisions of which speak for themselves and about which BOK is required neither to admit nor
to deny further.

111, BOk alieges that the allegations of paragraph 111 do not purport to state & cause

of action against it and that it therefore is required neither to admit nor to deny them in response. -

112, BOk denies the allegations of paragraph 112. To the extent the allegations of
paragraph 112 are asserted against defendants other than BOk, BOk lacks sufficient information
s0 as to form a belief as to the truthfulness of them and therefore denies them.

113, BOk denies the allegations of paragraph 113. To the extent the allegations of
paragraph 113 are asserted against defendants other than BOk, BOk lacks sufficient information
so as to form a belief as to the truthfulness of them and therefore denies them.

114.  Answering the allegations of paragraph 114, BOk admits the existence of the
Fourth Amendment to Loan Agreement (Edelstein), the terms and provisions of which speak for
themselves and about which BOK is required neither to admit nor to deny further.

115, Answering the allegations of paragraph 115, BOk admits the existence of the
First Amendment and Assumption Agreement to Gemstone LVS DOT, the terms and provisions
of which speak for themselves and about which BOk is required neither to admit nor to deny
further.

116, Answering the allegations of paragraph 116, BOk admits the existence of the
August 18, 2008 Nonrecourse Participation Agreement and the August 18, 2008 Addendum to

Nonrecourse Participation Agreement, the terms and provisions of which speak for themselves
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117. BOk admits the allegations of paragraph 117.

118.  BOk admits the allegations of paragraph 118

119. BOk admits the allegations of paragraph 119,

120. BOk admits the allegations of paragraph 120,

121. BOk denies the allegations contained in paragraph 121. To the extent the
allegations of paragraph 121 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

122. BOk denies all allegations contained in paragraph 122. To the extent the
allegations of paragraph 122 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

123. BOk denies the allegations contained in paragraph 123. To the extent the
allegations of paragraph 123 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

i24. BOk denies the allegations contained in paragraph 124, To the extent the
allegations of paragraph 124 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

125. BOk denies the allegations contained in paragraph 125, To the extent the
allegations of paragraph 125 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies

them.
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126. BOk denies the allegations contained in paragraph 126. To the extent the
allegations of paragraph 126 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

127. BOk denies the allegations contained in paragraph 127. To the extent the
allegations of paragraph 127 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

128. BOk denies the allegations contained in paragraph 128. To the extent the
allegations of paragraph 128 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

129. BOk denies the allegations contained in paragraph 129. To the extent the
allegations of paragraph 129 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
thern.

130. BOk denies the aliegations contained in paragraph 130. To the extent the
allegations of paragraph 130 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

131,  BOk denies the allegations contained in paragraph 131, To the extent the
allegations of paragraph 131 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfuiness of them and therefore denies
them.

132, BOCk denies the allegations contained in paragraph 132. To the extent the
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allegations of paragraph 132 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

133. BOk denies the allegations contained in paragraph 133. To the extent the
allegations of paragraph 133 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

134, BOk denies the allegations contained in paragraph 134, To the extent the
allegations of paragraph 134 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

135. BOk alleges that the allegations of paragraph 135 call for speculation, and
specifically speculation as to plaintiffs' state of mind, and therefore denies them.

136. BOk denies the allegations contained in paragraph 136. To the extent the
allegations of paragraph 136 are asserted against defendants other than BQk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

137, BOk denies the allegations contained in paragraph 137. To the extent the
allegations of paragraph 137 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

138. BOk denies the allegations contained in paragraph 138. To the extent the
allegations of paragraph 138 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies

them.
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139. Answering the allegations of paragraph 139, BOk admits the existence of the
Senior Loan, the terms and provisions of which speak for themselves and about which BOk is
required negither to admit nor to deny further.

140. BOk alleges that the allegations of paragraph 140 call for speculation, and
specifically speculation as to plaintiffs' state of mind, and therefore denies them.

141, BOX denics the allegations contained in paragraph 141, To the extent the
allegations of paragraph 141 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

142. BOk denies the allegations contained in paragraph 142, To the extent the
allegations of paragraph 142 are asserted against defendants other then BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

143, BOk denies the allegations contained in paragraph 143. To the extent the
allegations of paragraph 143 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

144, BOk denies the allegations contained in paragraph 144. To the extent the
allegations of paragraph 144 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

145. BOk denies the allegations contained in paragraph 145, To the extent the
allegations of paragraph 145 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies

them,
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146. BOk denies the allegations contained in paragraph 146. To the extent the
allegations of paragraph 146 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

147. BOk denies the allegations contained in paragraph 147. To the extent the
allegations of paragraph 147 arc asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

148. BOk admits the allegations of paragraph 148 of the Amended Complaint.

149. Answering the allegations of paragraph 149, BOk admits the existence of the
Senior Loan, the terms and provisions of which speak for themselves and about which BOk is
required neither to admit nor to deny further.

150, BOk alleges that the allegations of paragraph 150 call for speculation, and
specifically speculation as to plaintiffs' state of mind, and therefore denies them.

151. BOk denies the allegations contained in paragraph 151. To the extent the
allegations of paragraph 151 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

152. BOk denies the allegations contained in paragraph 152, To the extent the
allegations of paragraph 152 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

153, BOk denies the allegations contained in paragraph 153. To the extent the
allegations of paragraph 153 are asserted against defendants other than BOk, BOk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denies

~18~- N 4005481

12019-001

00314



bewis s Roca LLP
3993 Howard Hughor
5al

ke
Luz Yopu, Hevada $91648

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

them.

154. BOk denies the allegations contained in paragraph 154, To the extent the
allegations of paragraph 154 are assertied against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

155. BOk denies the allegations contained in paragraph 155. To the extent the
allegations of paragraph 155 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

156. BOk denies the allegations contained in paragraph 156, To the extent the
allegations of paragrﬁph 156 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

157. BOk denies the allegations contained in paragraph 157. To the extent the
allegations of paragraph 157 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

158. BOk admits the allegations of paragraph 158.

159. BOk denies the allegations contained in paragraph 159. To the extent the
allegations of paragraph 159 are asserted against defendants other than BOk, BOk lacks
sufficient inforration so as to form a belief as to the truthfulness of them and therefore denies
them.

160. BOk denies the allegations contained in paragraph 160. To the extent the
allegations of paragraph 160 are asserted against defendants other than BOk, BOk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denies

- 1 9— A90348.1

12019-001

00315



10
11
12
13
14
15
16
17
18
19

20
21
22
23
24

I Hovand Huglecs Parkrsy
Sulic GIXH

3
La3 Vogan Neveds B9169

them.

161. BOk denies the allegations contained in paragraph 161, To the extent the
allegations of paragraph 161 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

162. BOk alleges that the allegations of paragraph 162 call for speculation, and
specifically speculation as to plaintiffs' state of mind, and therefore denies them.

163. BOKk alleges that the allegations of paragraph 163 do not purport to state a claim
for relief against BOX and therefore denies them.

164. BOKk alleges that the allegations of paragraph 164 do not purport to state a claim
for relief against BOk and therefore denies them.

165. BOk alleges that the allegations of paragraph 165 do not purport to state a claim
for relief against BOk and therefore denies them.

166, BOk denies the allegations contained in paragraph 166. To the extent the
allegations of paragraph 166 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

167. BOk denies the allegations contained in paragraph 167. To the extent the
allegations of paragraph 167 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

168. BOk denies the allegations contained in paragraph 168. To the extent the
allegations of paragraph 168 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies

them.
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169. BOk alleges that the allegations of paragraph 169 call for speculation, and
specifically speculation as to plaintiffs' state of mind, and therefore denies them. BOk denies
any assertion that it was a “Fiduciary Defendant” to the plaintiffs,

170. BOk denies the allegations contained in paragraph 170. To the extent the
allogations of paragraph 170 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

171. BOk denies the allegations contained in paragraph 171. To the extent the
allegations of paragraph 171 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.,

172. BOk denies the allegations contained in paragraph 172. To the extent the
allegations of paragraph 172 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

173. BOk denies the allegations contained in paragraph 173. To the extent the
allegations of paragraph 173 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

174. BOk denies the allegations contained in paragraph 174, To the extent the
allegations of paragraph 174 are asserted against defendants other than BOK, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

175. BOk denies the allegations contained in paragraph 175. To the extent the

allegations of paragraph 175 are asserted against defendants other than BOk, BOk lacks
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sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

176. BOk denies the allegations contained in paragraph 176. Subject to this denial,
BOk admits that TM2] executed a guaranty that adopted North Dakota law. To the extent the
allegations of paragraph 176 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
thern.

177. BOk denjes the allegations contained in paragraph 177. To the extent the
allegations of paragraph 177 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

178. BOk denies the allegations contained in paragraph 178, To the extent the
allegations of paragraph 178 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

179. BOk denies the allegations contained in paragraph 179. To the extent the
allegations of paragraph 179 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

180. BOk denies the allegations contained in paragraph 180. To the extent the
allegations of paragraph 180 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

181, BOk denies the allegations contained in paragraph 181, To the extent the

allegations of paragraph 181 are asserted against defendants other than BOk, BOk lacks
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sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

182. BOk alleges that the allegations of paragraph 182 call for speculation, and
specifically speculation as to plaintiffs' state of mind, and therefore denies them.

183. BOk denies the allegations contained in paragraph 183. To the extent the
allegations of paragraph 183 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them. |

184, BOk denies the allegations contained in paragraph 184. To the extent the
allegations of paragraph 184 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

185. BOk denies the allegations contained in paragraph 185. To the extent the
allegations of paragraph 185 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

186. BOk denies the allegations contained in paragraph 186. To the extent the
allegations of paragraph 186 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

187. BOk denies the allegations contained in paragraph 187. To the extent the
allegations of paragreph 187 are asserted against defendants other than BOK, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

188. BOk admits the allegations of paragraph 188 of the Amended Complaint.
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189. BOk admits the allegations of paragraph 189 of the Amended Complaint.

190, BOk denies the allegations contained in paragraph 190. To the extent the
allegations of paragraph 190 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and thercfore denies
them.

191. BOk denies the allegations contained in paragraph 191, To the extent the
allegations of paragraph 191 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

192. BOk alleges that the allegations of paragraph 192 do not purport to state a claim
for relief against BOk and therefore denies them,

193, BOk alleges that the allegations of paragraph 193 do not purport to state a claim
for relief against it and therefore denies them,

194. BOk denies the allegations contained in paragraph 194. To the extent the
allegations of paragraph 194 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

195, BOk denies the allegations contained in paragraph 195. To the extent the
allegations of paragraph 195 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

196, BOCk denies the allegations contained in paragraph 196, To the extent the
allegations of paragraph 196 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies

them.
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197. BOk denies the allegations contained in paragraph 197, . To the extent the
allegations of paragraph 197 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

198. BOk denies the allegations contained in paragraph 198. To the extent the
allegations of paragraph 198 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

199. BOk denies the allegations contained in paragraph 199. To the extent the
allegations of paragraph 199 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belicf as to the truthfulness of them and therefore denies
them.

200, Answering the allegations of paragraph 200, BOk repeats and realleges its
responses to paragraphs 1 through 199, inclusive, as if fully stated here.

201. BOXk alleges that the allegations of paragraph 201 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

202. BOk alleges that the allegations of paragraph 202 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

203. BOk alleges that the allegations of paragraph 203 do not purport te state a claim
against it and that it is required neither to admit nor to deny them in response.

204, BOKk alleges that the allegations of paragraph 204 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

205. BOk alleges that the allegations of paragraph 205 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

206. BOk alleges that the allegations of paragraph 206 do not purport to state a claim
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against it and that it is required neither to admit nor to deny them in response.

207. BOk alleges that the allegations of paragraph 207 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

208. BOk alleges that the allegations of paragraph 208 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

209. BOk alleges that the allegations of paragraph 209 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

210. BOk alleges that the allegations of paragraph 210 call for speculation, and
specifically speculation as to plaintiffs' state of mind, and therefore denies them.

211, BOk denies the allegations contained in paragraph 211. To the extent the
allegations of paragraph 211 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

212. BOk denies the allegations contained in paragraph 212, To the extent the
allegations of paragraph 212 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

213. BOk denies the allegations contained in paragraph 213. To the extent the
allegations of paragraph 213 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

214, BOk denies the allegations contained in paragraph 214. To the extent the
allegations of paragraph 214 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies

them.
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215. BOk denies the allegations contained in paragraph 215. To the extent the
allegations of paragraph 215 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

216. BOk denies the allegations contained in paragraph 216, To the extent the
allegations of paragraph 216 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

217. Answering the allegations of paragraph 217, BOk repeats and realleges its
responses to paragraphs 1 through 216, inclusive, as if fully stated here.

218. BOk denies the allegations contained in paragraph 218. To the extent the
allegations of paragraph 218 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

219, BOk denies the allegations contained in paragraph 219. To the extent the
allegations of paragraph 219 are asserted against defendants other than BOk, BOKk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

220. BOk denies the allegations contained in paragraph 220. To the extent the
allegations of paragraph 220 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

221, BOk denies the allegations contained in paragraph 221, To the extent the
allegations of paragraph 221 are asserted against defendants other than BOk, BOk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denies

—27— 4503401

12019-001

00323



Larwiy ar Roce LLP

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3993 Howard Hughes Pekway
Suide

(-]
a3 Veprn, Nevnds 9107

them.

222, BOk denies the allegations contained in paragraph 222. To the extent the
allegations of paragraph 222 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

223, BOk denies the allegations contained in paragraph 223. To the extent the
allegations of paragraph 223 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

224, BOk denies the allegations contained in paragraph 224, To the extent the
allegations of paragraph 224 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

225. BOk denies the allegations contained in paragraph 225. To the extent the
allegations of paragraph 225 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

226. Answering the allegations of paragraph 226, BOk repeats and realleges its
responses to paragraphs 1 through 225, inclusive, as if fully stated here. |

227. BOk denies the allegations contained in paragraph 227. To the extent the
allegations of paragraph 227 are asserted against defendants other than BOk, BOk lacks
sufficient information so as {o form a belief as to the truthfulness of them and therefore denies
them.

228. BOk denies the allegations contained in paragraph 228, To the extent the

allegations of paragraph 228 are asserted against defendants other than BOk, BOk lacks
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sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

229. BOk denies the allegations contained in paragraph 229. To the extent the
allegations of paragraph 229 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

230. BOk denies the allegations contained in paragraph 230. To the extent the
allegations of paragraph 230 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

231, BOk denies the allegations contained in paragraph 231. To the extent the
allegations of paragraph 231 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

232. BOk denies the allegations contained in paragraph 232. To the extent the
allegations of paragraph 232 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

233. BOk denies the allegations contained in paragraph 233. To the extent the
allegations of paragraph 233 are asserted ageinst defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

234. BOk denies the allegations contained in paragraph 234. To the extent the
allegations of paragraph 234 are asserted agaiﬁst defendants other than BOk, BOk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denies
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them,

235. BOk denies the allegations contained in paragraph 235, To the extent the
allegations of paragraph 235 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

236. BOk denies the allegations contained in paragraph 236. To the extent the
allegations of paragraph 236 arc asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

237. Answering the allegations of paragraph 237, BOk repeats and realleges its
responses to paragraphs I through 236, inclusive, as if fully stated here.

238. BOk denies the allegations contained in paragraph 238. To the extent the
allegations of paragraph 238 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

239, BOk denies the allegations contained in paragraph 239. To the extent the
allegations of paragraph 239 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

240. BOk denies the allegations contained in paragraph 240, To the extent the
allegations of paragraph 240 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

241. BOk denies the allegations contained in paragraph 241, To the extent the

allegations of paragraph 241 are asserted against defendants other than BOk, BOk lacks

-30- w1

12019-001

00326



i0

11

12

13

14

15

16

17

18

19

20

21

22

sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

242, BOk denies the allegations contained in paragraph 242. To the extent the
allegations of paragraph 242 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and thercfore denies
them,

243, BOk denies the allegations contained in paragraph 243. To the extent the
allegations of paragraph 243 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

244, BOk denies the allegations contained in paragraph 244, To the extent the
allegations of paragraph 244 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

245. BOk denies the allegations contained in paragraph 245. To the extent the
allegations of paragraph 245 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

246, BOK denies the allegations contained in paragraph 246, To the extent the
allegations of paragraph 246 are asserted against defendants other than BOk, BOk lacks
sufiicient information so as to form a belief as to the truthfulness of them and therefore denies
them.

247. BOk denies the allegations contained in paragraph 247. To the extent the
allegations of paragraph 247 are asserted against defendants other than BOk, BOk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denies
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248. BOk denies the allegations contained in paragraph 248. To the extent the
allegations of paragraph 248 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

249, BOk denies the allegations contained in paragraph 249. To the extent the
allegations of paragraph 249 are asserted against defendants other than BOK, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

250, Answering the a]]egationé of paragraph 250, BOk repeats and realleges its
responses to paragraphs 1 through 249, inclusive, as if fully stated here.

251, BOk denies the allegations contained in paragraph 251. To the extent the
allegations of paragraph 251 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

252. BOk denies the allegations contained in paragraph 252. To the extent the
allegations of paragraph 252 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

253. BOk denies the allegations contained in paragraph 253. To the extent the
allegations of paragraph 253 are asseried against defendants other than BOK, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

254, BOk denies the allegations contained in paragraph 254. To the extent the

allegations of paragraph 254 are asserted against defendants other than BOk, BOk lacks
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sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

255. BOk denies the allegations contained in paragraph 255. To the extent the
allegations of paragraph 255 are asscrted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as 1o the truthfulness of them and therefore denies
them.

256. BOk denies the allegations contained in pavagraph 256. To the extent the
allepations of paragraph 256 are asserted against defendants other than BOK, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

257. BOk denics the allegations contained in paragraph 257. To the extent the
allegations of paragraph 257 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

258. BOk denies the allegations contained in paragraph 258. To the extent the
allegations of paragraph 258 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

259. BOk denies the allegations contained in paragraph 259. To the extent the
allegations of paragraph 259 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

260, BOk denies the allegations contained in paragraph 260. To the extent the
allegations of paragraph 260 are asserted against defendants other than BOk, BOk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denies
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261. BOk denies the allegations contained in paragraph 261, To the extent the
allegations of paragraph 261 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

262. BOk denies the allegations contained in paragraph 262. To the extent the
allegations of paragraph 262 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

263. BOk denies the allegations contained in paragraph 263. To the extent the
allegations of paragraph 263 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

264. Answering the allegations of paragraph 264, BOk repeats and realleges its
responses to paragraphs 1 through 263, inclusive, as if fully stated here.

265. BOk admits the allegations of paragraph 265 on information and belief.

266. BOk lacks sufficient information so as to form a belief as to the truthfulness of the
allegations of paragraph 266 and therefore denies them.

267. BOk denies the allegations contained in paragraph 267. To the extent the
allegations of paragraph 267 are asserted against defendants other than BOk, BOk lacks
sufficient information s0 as to form a belief as to the truthfulness of them and therefore denies
them.

268. BOk denies the allegations contained in paragraph 268. To the extent the
allegations of paragraph 268 are asserted apainst defendants other than BOk, BQk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denics
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769. BOk denies the allegations contained in paragraph 269. To the extent the
allegations of paragraph 269 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

270. BOk denies the allegations contained in paragraph 270, To the extent the
allcgations of paragraph 270 arc asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

271, Answering the allegations of paragraph 271, BOk repeats and realleges its
responses to paragraphs 1 through 270, inclusive, as if fully stated here.

272. BOk denies the allegations contained in paragraph 272. To the extent the
allegations of paragraph 272 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

273. BOk denies the allegations contained in paragraph 273. To the extent the
allegations of paragraph 273 are asscrted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

274. BOk denies the allegations contained in paragraph 274. To the extent the
allegations of paragraph 274 are asseried against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

275. BOk denies the allegations contained in paragraph 275. To the extent the

allegations of paragraph 275 are asserted against defendants other than BOk, BOk lacks
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sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

276, Answering the allegations of paragraph 276, BOk repeats and realieges its
responses to paragraphs 1 through 275, inclusive, as if fully stated here.

277. BOk denies the allegations contained in paragraph 277. To the extent the
allegations of paragraph 277 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
themn,

278. BOk denies the allegations contained in paragraph 278. To the extent the
allegations of paragraph 278 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

279. BOk denies the allegations contained in paragraph 279. To the extent the
allegations of paragraph 279 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

280, BOk denies the allegations contained in paragraph 280. To the extent the
allegations of paragraph 280 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

281. Answering the allegations of paragraph 281, BOk repeats and realleges its
responses to paragraphs 1 through 280, inclusive, as if fully stated here.

282. BOk denies the allegations contained in paragraph 282. To the extent the
allegations of paragraph 282 are asserted apainst defendants other than BOk, BOk lacks

sufficient information so as to form a belief as to the truthfulness of them and therefore denies
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283, BOk denies the allegations contained in paragraph 283, To the extent the
allegations of paragraph 283 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

284. BOk denies the allegations contained in paragraph 284. To the extent the
allegations of paragraph 284 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

285. BOk denies the allegations contained in paragraph 285. To the extent the
allegations of paragraph 285 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

286. Answering the allegations of paragraph 286, BOk repeats and realleges its
responses to paragraphs 1 through 285, inclusive, as if fully stated here.

287. BOK denies the allegations contained in paragraph 287. To the extent the
allegations of paragraph 287 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

288. BOk denies the allegations contained in paragraph 288, To the extent the
allegations of paragraph 288 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

289. BOk denies the allegations contained in paragraph 289. To the extent the

allegations of paragraph 289 are asserted against defendants other than BOk, BOk lacks
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sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

290, Answering the allegations of paragraph 290, BOk repeats and realleges its
responses to paragraphs 1 through 289, inclusive, as if fully stated here.

291. The allegations contained in paragraph 291 call for a legal conelusion, therefore
BOXk is required neither to admit nor to deny them in response.

292. BOk denies the allegations contained in paragraph 292, To the extent the
allegations of paragraph 292 are asserted against defendants other than BOK, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

293. BOK denies the allegations contained in paragraph 293. To the extent the
allegations of paragraph 293 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

294. BOk denies the allegations contained in paragraph 294, To the extent the
allegations of paragraph 294 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them.

295. Answering the allegations of paragraph 295, BOk repeats and realleges its
responses to paragraphs 1 through 294, inclusive, as if fully stated here,

296, BOk denies the allegations contained in paragraph 296. To the extent the
allegations of paragraph 296 are asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

297. BOK denies the allegations contained in paragraph 297, To the extent the
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allegations of paragraph 297 arc asserted against defendants other than BOK, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them,

298. BOk denies the allegations contained in paragraph 298. To the extent the
allegations of paragraph 298 arc asserted against defendants other than BOk, BOk lacks
sufficient information so as to form a belief as to the truthfulness of them and therefore denies
them. |

299, Answering the allegations of paragraph 299, BOk repeats and realleges its
responses to paragraphs 1 through 298, inclusive, as if fully stated here.

300. BOk alleges that the allegations of paragraph 300 do not purport to state a claim
against it and that it is required neither to admit nor o deny them in response.

301, BOKk alleges that the allegations of paragraph 301 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

302. BOk alleges that the allegations of paragraph 302 do not purport to state a claim
against it and that it is required neither to admit nor to deny themn in response,

303, BOKk alleges that the allegations of paragraph 303 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

304. BOk alleges that the allegations of paragraph 304 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

305. BOk alleges that the allegations of paragraph 305 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

306. BOKk alleges that the allegations of paragraph 306 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

307. BOk alleges that the allegations of paragraph 307 do not purport to state a claim

against it and that it is required neither to admit nor fo deny them in response,
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308. BOk alleges that the allegations of paragraph 308 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

309. BOk alleges that the allegations of paragraph 309 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

310. BOk alleges that the allegations of paragraph 310 do not purport to state a claim
against it and that it is required neither to admit nor to deny them in response.

311, BOk alleges that the allegations of paragraph 311 do not purport to state a claim

against it and that it is required neither to admit nor to deny them in response.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
The Court lacks jurisdiction to reach a determination as to the guaranty executed by
Plaintiff Tharaldson Motels II, Inc. as the guaranty provides that North Dakota is the exclusive
Jurisdiction to resolve the dispute.
SECOND AFFIRMATIVE DEFENSE
Any claim relating to the TMI! Guaranty should be resolved in the United States District
Court for the District of North Dakota, Case No, 1:09-¢v-30,
THIRD AFFIRMATIVE DEFENSE
Each cause of action fails {0 state a claim upon which relief can be granted.

FOURTH AFFIRMATIVE DEFENSE

Each cause of action lacks the essential element of causation and proximate causation as
to BOK, including but not limited to the fact that the losses to the plaintiffs were caused by the
actions of others and that such superseding, intervening causes break the chain of causation.

FIFTH AFFIRMATIVE DEFENSE

Any damage, injury ot loss sustained by the plaintiffs was proximately and exclusively
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caused by the acts or omissions of persons or entities other than BOk, over which persons or
entities BOk had no control. The plaintiffs’ recovery, if any, should therefore be batred, reduced
or apportioned in accordance with the comparative fault of those persons or entities.
SIXTH AFFIRMATIVE DEFENSE

All actions by BOk were in good faith and do not constitute any grounds for punitive or

exemplary damages.
SEVENTH AFFIRMATIVE DEFENSE

Any application of punitive damages in this matter is prohibited as excessive fines,

deprivation of property without due process, and a denial of fair and due process.

EIGHTH AFFIRMATIVE DEFENSE

BOk’s actions are fully excused under the doctrine of legal compulsion.
NINTH AFFIRMATIVE DEFENSE
The plaintiffs’ claims against BOk are barred in whole or in part as BOk has strictly or
substantially complied with all applicable laws, statutes and regulations and has fully performed
any and all statutory or other duties owned plaintiffs.

TENTH AFFIRMATIVE DEFENSE

The plaintiffs’ claims are barmred, in whole or in part, by the contributory and/or
comparative negligence of plaintiffs, plaintiffs’ agents, other defendants, or third parties.

ELEVENTH AFFIRMATIVE DEFENSE

BOk owed no legal duty to the plaintiffs, If BOk did owe such a legal duty, BOk did not
breach that duty,
TWELFTH AFFIRMATIVE DEFENSE
The plaintiffs' cause of action for mistake is insufficient pursuant to Fed, R. Civ. P. 9(b).

THIRTEENTH AFFIRMATIVE DEFENSE

The plaintiffs' claim for punitive damages is insufficient pursuant to Fed. R. Civ. P. 9{b).
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FOURTEENTH AFFIRMATIVE DEFENSE
The statements, if any, made by BOk were opinions, and not statements of fact,
FIFTEENTH AFFIRMATIVE DEFENSE
The statements, if any, made by BOk are subject 1o a privilege, a qualified privilege,
commeon interest privilege and/or were made during a privileged occasion.
SIXTEENTH AFFIRMATIVE DEFENSE
The statements, if any, made by BOk were truthful.
SEVENTEENTH AFFIRMATIVE DEFENSE
The statements, if any, made by BOk were not false and Plaintiffs' negligent
mistepresentation claim is barred as a matter of law,
EIG ENTH AFFIRMATIVE DEFENSE
The statements, if any, made by BOk were not material and Plaintiffs' negligent

misrepresentation claim is barred as a matter of law.

NINETEENTH AFFIRMATIVE DEFENSE
Plaintiffs lack standing to bring this action.

TWENTIETH AFFIRMATIVE DEFENSE

Plaintiffs' claims are barred by the doctrines of laches, waiver and estoppel.
TWENTY-FIRST AFFIRMATIVE DEFENSE
Plaintiffs have failed to mitigate their damages, if any, after discovery of the alleged
injury, if any,
TWENTY-SECOND AFFIRMATIVE DEFENSE
Plaintiffs are guilty of unciean hands and therefore are not entitled to any relief from
BOk.

TWENTY-THIRD AFFIRMATIVE DEFENSE

Plaintiffs have failed to join indispensable parties and their complaint fails as a result.
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TWENTY-FOURTH AFFIRMATIVE DEFENSE
Plaintiffs have been unjustly enriched to the injury and detriment of BOk and therefore
are not entitled to any relief,
TWENTY-FIFTH AFFIRMATIVE DEFENSE
Plaintiffs' claims are barred, in whole or in parf, to the extent that Plaintiffs have not
suffered any injury in fact.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

Any damages that Plaintiffs allege to have suffered are too remote or speculative as to

allow recovery,
TWENTY-SEVENTH AFFIRMATIVE DEFENSE

BOk adopts and incorporates by reference all other defenses asserted or to be asserted by

any other defendant in this proceeding to the extent that BOk may share in such defenses.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE

BOk reserves the right to supplement its affirmative defenses in accordance with the

Rules of Civil Procedure and the governing procedural orders of this case,

TWENTY-NINTH AFFIRMATIVE DEFENSE

Venue is not proper with this Couzrt.

THIRTIETH AFFIRMATIVE DEFENSE

Proper venue for these claims lies in the federal court located in Burleigh County, North
Dakota in Case No. 1:09-CV-30.

THIRTY-FIRST AFFIRMATIVE DEFENSE

Venue is improper in this Court because the parties agreed in writing that TM2I
“consents to the exclusive personal and venue jurisdiction of the state and federal courts located
in Burleigh County, North Dakota in connection with any controversy related in any way to this

Guaranty, and waives any argument that venue in such forums in not convenient.”
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THIRTY-SECOND AFFRIMATIVE DEFENSE

Plaintiffs have waived their claims in this litigation by virtue of the terms and conditions

of the guaranties executed in the loan transaction.

DATED this 21* day of July, 2009,

LEWIS AND ROCA LLP

By /s/ Von 8. Heinz

VON S. HEINZ

Nevada Bar No. 859
ABRANE, VIGIL

Nevada Bar No. 7548

ANN MARIE MCLOUGHLIN
Nevada Bar No. 10144

Suite 600

3993 Howard Hughes Parkway
Las Vegas, Nevada 89169

John D, Clayman

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
0Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant
BANK OF OKLAHOMA, N.A.
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the following:

CERTIFICATE QF SERVICE
Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that service of the foregoing

Mark Albright

D. Chris Albright
Martin A. Muckleroy
Dustin A. Johnson

Albright, Stoddard, Warnick & Albright, P.C.

801 South Rancho Drive
Quail Park — Suite D4
Las Vegas, Nevada 89106
Attorneys for Plaintiffs

K. Layne Morrill

Martin A. Aronson

Stephanie L. Samuelson

Morrill & Aronson, P.L.C.

One E. Camelback Road, Suite 340
Phoenix, Arizona 85012

Attorneys for Plaintiffs

J. Randall Jones

Mark M. Jones

Matthew 8. Carter

Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169
Attorneys for Defendants

Scott Financial Corporation and
Bradley J, Scott

John D. Clayman

Frederic Dorwart, Lawyers
Old City Hall

124 East Fourth Street
Tutsa, Oklahoma 74103

Attorneys for Bank of Oklahoma, N.A.
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DEFENDANT BANK OF OKLAHOMA, N.A’S ANSWER TO PLAINTIFFS® FIRST

AMENDED COMPLAINT was made this date by electronic notification, addressed to each of
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Gwen Mullins

Wade B. Gochnour

Howard & Howard Attorneys PLL.C

3800 Howard Hughes Parkway, Suite 1400
Las Vegas, Nevada 89169

Attomeys for APCO Construction

DATED this 21st day of July, 2009.

/s/ Judith A Vienneau
An Employee of Lewis and Roca LLP
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