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IN THE SUPREME COURT OF THE STATE OF NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability
Company; THARALDON MOTELS II,
INC., a North Dakota corporation; and
GARY D. THARALDSON,

                                 Petitioners,
v. 

THE EIGHTH JUDICIAL DISTRICT
COURT, COUNTY OF CLARK, STATE OF
NEVADA, AND THE HONORABLE
MARK R. DENTON, DISTRICT JUDGE,
        
                                Respondents

and

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation,

                                Real Parties in Interest.

Case No.: 57784

District Court Case: A579963

__________________________________________________________________
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J. Randall Jones
Nevada Bar No. 1927
Jennifer C. Dorsey
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3800 Howard Hughes Pkwy. 17  Floorth

Las Vegas, Nevada 89169

Attorneys for Real Parties in Interest SCOTT
FINANCIAL CORPORATION and
BRADLEY J. SCOTT
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Conditions (excerpts only)

 11/2/10 SA 1
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Summary Judgment on Breach of Contract
Counterclaim (excerpts only)
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Court Minutes of 2/7/11 in which court grants
in part, Motion for Summary Judgment on
Tenth and Eleventh Claims for Relief (Breach
of Contract and Breach of the Implied Covenant
of Good Faith and Fair Dealing)

2/7/11 SA 71

Notice of Entry of Order Granting Motions for
Summary Judgment on Plaintiffs’ Sixth Claim
for Relief (Defamation) and Judgment 

2/9/11 SA 74

Notice of Entry of Order Granting in Part Scott
Financial Corporation and Bradley J. Scott’s
Motion for Summary Judgment Regarding
Plaintiffs’ First, Second, and Third Claims for
Relief

2/17/11 SA 81

Notice of Entry of Order Granting Motion for
Summary Judgment Regarding Plaintiffs’ Fifth
Claim for Relief (Securities Fraud) and
Judgment 

2/22/11 SA 87

Notice of Entry of Order Granting in Part Scott
Financial Corporation and Bradley J. Scott’s
Motion for Summary Judgment Regarding
Standing of Plaintiffs to Pursue Certain Claims

3/4/11 SA 94

Notice of Entry of Order Granting in Part Scott
Financial Corporation and Bradley J. Scott’s
Motion for Summary Judgment on Tharaldson
Motels II, Inc. and Gary D. Tharaldson’s Third
and Seventh Claims for Relief

3/9/11 SA 101

Notice of Entry of Order Granting Motion for
Summary Judgment on Plaintiffs’ Twelfth
Claim for Relief (Negligence) and Judgment 

3/9/11 SA 130

Second Amended Complaint 3/10/11 SA 138

i



K
E

M
P

, J
O

N
E

S
 &

 C
O

U
L

T
H

A
R

D
, L

L
P

3
8

0
0

 H
o

w
ar

d
 H

u
g

h
es

 P
ar

k
w

ay
S

ev
en

te
en

th
 F

lo
o

r
L

as
 V

eg
as

, 
N

ev
ad

a 
8

9
1

6
9

(7
0

2
) 

3
8

5
-6

0
0

0
F

ax
 (

7
0

2
) 

3
8

5
-6

0
0

1
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Notice of Entry of Order Granting Motion for
Summary Judgment Regarding the Issue of
Alleged Agency Relationships Between the
Scott Defendants and Tharaldson Plaintiffs

3/17/11 SA 200

ii



SA 1



SA 2



SA 3



SA 4



SA 5



SA 6



SA 7



SA 8



SA 9



SA 10



SA 11



SA 12



SA 13



SA 14



SA 15



SA 16



SA 17



SA 18



SA 19



SA 20



SA 21



SA 22



SA 23



SA 24



SA 25



SA 26



SA 27



SA 28



SA 29



SA 30



SA 31



SA 32



SA 33



SA 34



SA 35



SA 36



SA 37



SA 38



SA 39



SA 40



SA 41



SA 42



SA 43



SA 44



SA 45



SA 46



SA 47



SA 48



SA 49



SA 50



SA 51



SA 52



SA 53



SA 54



SA 55



SA 56



SA 57



SA 58



SA 59



SA 60



SA 61



SA 62



SA 63



SA 64



SA 65



SA 66



SA 67



SA 68



SA 69



SA 70



SA 71



SA 72



SA 73



SA 74



SA 75



SA 76



SA 77



SA 78



SA 79



SA 80



SA 81



SA 82



SA 83



SA 84



SA 85



SA 86



SA 87



SA 88



SA 89



SA 90



SA 91



K
E

M
P

, J
O

N
E

S
 &

 C
O

U
L

T
H

A
R

D
, L

L
P

3
8

0
0

 H
o

w
ar

d
 H

u
g

h
es

 P
ar

k
w

ay
S

ev
en

te
en

th
 F

lo
o

r
L

as
 V

eg
as

, 
N

ev
ad

a 
8

9
1

6
9

(7
0

2
) 

3
8

5
-6

0
0

0
F

ax
 (

7
0

2
) 

3
8

5
-6

0
0

1
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IN THE SUPREME COURT OF THE STATE OF NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability
Company; THARALDON MOTELS II,
INC., a North Dakota corporation; and
GARY D. THARALDSON,

                                 Petitioners,
v. 

THE EIGHTH JUDICIAL DISTRICT
COURT, COUNTY OF CLARK, STATE OF
NEVADA, AND THE HONORABLE
MARK R. DENTON, DISTRICT JUDGE,
        
                                Respondents

and

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation,

                                Real Parties in Interest.

Case No.: 57784

District Court Case: A579963

__________________________________________________________________

SCOTT FINANCIAL CORPORATION and BRADLEY J. 
SCOTT’S ANSWER TO PETITION FOR WRIT OF 

MANDAMUS OR PROHIBITION 
(regarding Jury Waiver and Bifurcation)

__________________________________________________________________

J. Randall Jones
Nevada Bar No. 1927
Jennifer C. Dorsey
Nevada Bar No. 6456
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy. 17  Floorth

Las Vegas, Nevada 89169

Attorneys for Real Parties in Interest SCOTT
FINANCIAL CORPORATION and
BRADLEY J. SCOTT

Electronically Filed
Mar 30 2011 11:28 a.m.
Tracie K. Lindeman

Docket 57784   Document 2011-09573
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COUNTERSTATEMENT OF THE ISSUES

I. Petitioners’ Jury Waivers Are Enforceable.  Contractual jury-trial waivers are 

presumed valid under Lowe Enterprises Residential Partners, L.P. v. Eighth Judicial

District Court unless the challenging party can demonstrate the waiver was not entered

into knowingly, voluntarily, or intentionally.  This rule broadly governs all jury-waiver

scenarios, and allegations that a contract was generally induced by fraud do not vitiate the

jury waiver in that contract.  The district court properly held that sophisticated, billionaire

businessman Gary Tharaldson failed to rebut the presumption that the bold, upper-case,

jury-trial waivers just above his signature on two guaranties promising repayment of $110

million in loans were valid and enforceable. 

II. No Abuse of Discretion in Bifurcation of the Bench- and Jury-trial Issues.  

Awada v. Shuffle Master, Inc. gives Nevada’s district courts discretion to bifurcate bench

and jury claims, start with the bench trial, and use the bench findings and conclusions to

dispose of the remaining jury issues without violating the right to a jury trial.  The district

court properly exercised its discretion when it separated out the issues surrounding

Tharaldson’s jury-trial-waiver-containing guaranties and ordered them to be tried in a

bench trial, followed by a jury trial of the remaining claims.

STATEMENT OF FACTS

In the mid-2000s, savvy, seasoned, billionaire-businessman, Petitioner Gary

Tharaldson, moved to Las Vegas and rode the skyrocketing Las Vegas real estate market

to make tens of millions of dollars in several real estate ventures including the high-end

condominium project called Manhattan.  Scott Appendix (“SA”) 31-32.  Eager for an

encore of that lucrative endeavor, he rejoined Manhattan developer Alex Edelstein and

Edelstein’s company Gemstone Development for the sequel project: a mixed-use

residential and commercial development known as Manhattan West.  Id.  For a five-

million-dollar fee, Tharaldson agreed that he and one of his enterprises, Tharaldson

Motels II, Inc. (“TM2I”), would guaranty the Manhattan West construction loans totaling

approximately $110 million.  PA 354, 360 & SA 32, 64 & 68.  

1
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When the economy went into a tailspin in the Fall of 2008, the loans went into

default, triggering the guaranties.  SA 68.  Mr. Tharaldson, TM2I, and Club Vista

Financial Services, LLC (Tharaldson’s lending entity and one of the participating lenders

in the Manhattan West loans) recognized they had no real defenses.  In a transparent

attempt to deflect the inevitable claims that were about to be initiated against them, Mr.

Tharaldson, TM2I, and Club Vista (collectively “Petitioners” or “Tharaldson”) employed

the age-old stratagem that the best defense is a good offense and filed a complaint against

Scott Financial Corporation and others involved in the construction and financing of 

Manhattan West to create confusion and to delay Tharaldson’s obligation to pay on the

guaranties.  PA 1.  At the heart of Tharaldson’s claims is the elaborate allegation that

Scott Financial and its principal, Brad Scott (collectively, “the Scott Parties”),

fraudulently induced Tharaldson – a highly successful and sophisticated businessman

who had admittedly personally guaranteed billions of dollars in loans in his career – to1

enter into the Manhattan West financing arrangements, including the two guaranties that

now require Tharaldson to pay the defaulted loans in full, and which contain bold and

prominent jury-trial waivers.

I. THARALDSON WAS THE MASTERMIND OF THE MANHATTAN WEST
DEAL AND ITS FINANCING STRUCTURE, ACTING AS GUARANTOR
AND LENDER.

Contrary to the impression given by the Petitioners, Mr. Tharaldson was the

mastermind of the Manhattan West project, and the absurd irony in this case is that the

mastermind of the deal claims to be the naive and uninformed victim of the lenders who

merely put up the money under the deal that Tharaldson designed.  

This highly complex project came about as a result of a series of meetings with

Gemstone in early 2007, in which Tharaldson and Gemstone agreed to utilize the same

scheme that worked so well for Tharaldson in the Manhattan project.  Just as with the

original project, Tharaldson’s lending entity, Club Vista, would loan money through Scott

 SA 49-50.1

2
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Financial, which would then loan that money to Gemstone for the purchase of the

Manhattan West land.  SA 32.  Club Vista made loans of approximately $38 million in

2006 alone under that plan.  SA 40.  Since Gemstone paid top dollar for the land, the only

way that Tharaldson could recover the $38 million Club Vista loan was for Gemstone to

actually build out and sell the Manhattan West project; otherwise, Tharaldson’s $38

million would simply languish as a loan secured by real property that was worth at most

the debt held against it.  Tharaldson had calculated that Club Vista would earn a 69.9%

rate of return on its investment – which was substantially higher than the developer itself

was expected to realize from the project – if Manhattan West performed consistently with

the pro forma that Gemstone had prepared.

Knowing that Gemstone did not have a sufficient net worth to convince

institutional lenders to provide the construction financing necessary to build

ManhattanWest, Tharaldson agreed to guaranty the loan, but only if he was paid a $5

million guarantor fee for his pledge.  With the security provided by Tharaldson’s and

TM2I’s guaranties, Scott Financial was able to arrange a $110 million construction-loan

package with approximately 28 commercial lenders participating in the loan including

Club Vista, which kept a toehold in the lender-side of the deal by loaning just $400,000 of

the $110 million.  SA 35; PA 365.  Mr. Tharaldson executed a personal guaranty of $100

million and obligated TM2I for the specific repayment of Bank of Oklahoma’s $24

million share of the financing package.  PA 354 & 360.

II. THE JURY WAIVERS ARE CONSPICUOUSLY LOCATED DIRECTLY
ABOVE THARALDSON’S SIGNATURE ON EACH OF THE
GUARANTIES HE EXECUTED FOR THE MANHATTAN WEST LOANS.

Both guaranty documents contain an identical, unconditional jury waiver, which

provides:

13. WAIVER OF JURY TRIAL.  THE GUARANTOR
ACKNOWLEDGES THAT THE RIGHT TO TRIAL BY JURY IS
A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED
AND THAT THE TIME AND EXPENSE REQUIRED FOR
TRIAL BY A JURY EXCEED THE TIME AND EXPENSE
REQUIRED FOR TRIAL WITHOUT A JURY.  THE
GUARANTOR, AFTER CONSULTING (OR HAVING HAD THE

3
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OPPORTUNITY TO CONSULT) WITH COUNSEL OF
GUARANTOR’S CHOICE, KNOWINGLY AND
VOLUNTARILY, AND FOR THE MUTUAL BENEFIT OF
LENDER AND GUARANTOR, WAIVES ANY RIGHT TO
TRIAL BY JURY IN THE EVENT OF LITIGATION
REGARDING THE PERFORMANCE OR ENFORCEMENT OF,
OR IN ANY WAY RELATED TO, THIS GUARANTY, AND
RELATED AGREEMENTS, OR OBLIGATIONS
THEREUNDER.  THE GUARANTOR HAS READ ALL OF THIS
GUARANTY AND UNDERSTANDS ALL OF ALL OF THE
PROVISIONS OF THIS GUARANTY.  THE GUARANTOR
ALSO AGREES THAT COMPLIANCE BY THE LENDER WITH
THE EXPRESS PROVISIONS OF THIS GUARANTY SHALL
CONSTITUTE GOOD FAITH AND SHALL BE CONSIDERED
REASONABLE FOR ALL PURPOSES.

PA 357; 362-363.  In each guaranty, the waiver is located immediately above Mr.

Tharaldson’s signature in BOLD, UPPER CASE type.  Id.  Tharaldson also executed an

addendum to his personal guaranty, which reiterates the waivers in the original guaranty,

adds some new ones, and affirms, “Guarantor warrants and agrees that each of the

waivers set forth above and in the Guaranty above is made with Guarantor’s full

knowledge of its significance and consequences and that, under the circumstances,

the waivers are reasonable and not contrary to public policy or law.” PA 358

(emphasis added).  

III. WHEN THE LOANS WENT INTO DEFAULT, THARALDSON SUED TO
EVADE HIS $110 MILLION REPAYMENT OBLIGATION UNDER THE
GUARANTIES, GENERALLY ALLEGING THAT HIS PARTICIPATION
IN THE DEAL WAS INDUCED BY FRAUD.

The economic downturn drastically changed the climate in the Las Vegas real

estate market, and Manhattan West would never know the success of its predecessor,

Manhattan.  The loans went into default, putting Mr. Tharaldson and TM2I (“the

Guarantors”) on the hook for their repayment.  PA 354, 360, SA 68. 

Unbeknownst to Scott Financial and the participating banks, Tharaldson and his 

lawyers were furiously drafting a complaint that they sprung on the real parties in interest

to obtain the coveted plaintiffs’ side of the v. in the inevitable lawsuit to collect this debt. 

The complaint elaborately alleges that the Scott Parties failed to tell Tharaldson numerous

things about Tharaldson’s own project that impacted the financing decisions and, as a

4
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result of not having this information, Tharaldson and his related entities were

“fraudulently induced” to enter into the lending relationship and all of the documents that

memorialized and secured it.  See e.g. PA 36-40.  Petitioners’ First Amended Complaint,

filed on July 1, 2009, elaborates upon the fraud theory, but continues to allege that the

entire deal was induced by fraud.  PA 206.  Indeed, the section headed “Fraud Relating to

Terms of Guaranty, the TM2I Guaranty and the Subordination” makes various allegations

about the misunderstandings between the parties with respect to specific terms in the

guaranties.  The jury waiver is not one of those terms.  PA 238-39.  

IV. UPON THE REAL PARTIES’ MOTION, THE DISTRICT COURT
ENFORCED THE JURY WAIVERS, STRUCK THE GUARANTORS’
JURY DEMAND, AND BIFURCATED THE TRIAL USING THE AWADA-
ENDORSED TRIAL PLAN.

 
In August 2009, the Scott Parties moved to enforce the jury-trial waivers in

Tharaldson’s and TM2I’s guaranties by striking their jury demand.  PA 343.  The district

court denied the motion without prejudice, presumably to allow more discovery on the

fraud allegations.  PA 534-538.  At the hearing, Judge Denton specifically “preserved”

the issue for future consideration and noted, “as far as the Court is concerned some of this

case may or may not be tried by the Jury but that will be determined later on.”  PA 528.

Thus, the district court ruled that the motion was “DENIED WITHOUT PREJUDICE to

later consideration by the Court.” Id.  

In January 2011, after discovery ended, the time for that later consideration had

arrived.  The Scott Parties and Bank of Oklahoma renewed their motion to strike

Tharaldson’s and TM2I’s jury demand and to bifurcate the bench and jury issues into two

trials, following the template endorsed by this Court in  Awada v. Shuffle Master, Inc.  PA

608.  Petitioners opposed the motion by arguing that Mr. Tharaldson did not knowingly

assent to the jury-trial waiver because he never read the guaranties that obligate him and

TM2I to repay the Manhattan West loans; and since nobody “ever called [his] attention to

the issue of waiver of jury trial on either guaranty,” and he did not have “an adequate

opportunity to review the specific provisions,” he was unaware of their bold and

5
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ALLCAPS presence immediately above his signature.  PA 724.  

Petitioners made an alternate countermotion for an advisory jury to assist the

district court in deciding the issues for which Tharaldson waived his and TM2I’s jury-

trial right.  PA 630.  The district court found this sophisticated businessman’s attempts to

disclaim his knowing, voluntary, and intentional execution of the jury waiver less than

credible, however, and enforced the jury waiver, reasoning:

The Court determines that the conspicuous upper case
jury waivers just above the signature lines for use by the
obviously sophisticated Mr. Tharaldson are valid and
enforceable as to all issues surrounding the validity and
enforceability of the guaranties.  Lowe Enterprises
Residential Partners, L.P. v. Eighth Judicial District Court
ex. rel. County of Clark, 118 Nev. 92, 100, 40 P.3d 405, 410
(2002).         

PA 819 (emphasis added); see also PA 807, 811 & 858:19-20 (wherein Judge Denton

asked Tharaldson’s counsel, “we do know that the language is in upper case, and it’s just

above his signature, right?”).  And having determined that the guaranty-related issues and

claims will be decided by the court, not a jury, Judge Denton bifurcated the bench and

jury trials, ordering:

[B]y bringing this action, the guarantor plaintiffs can hardly
complain that the Court would attend to the guaranty issues
first.  The Court will thus try the guaranty issues first in a
bench trial.

In making this decision, the Court notes that confusion and
prejudice can best be avoided by such a bifurcation, and it
believes that issues will likely be narrowed with concomitant
judicial economy.   Awada v. Shuffle Master, Inc, 123 Nev.
613, 624, 173 P.3d 707, 714 (2007).

PA 819 (“the Bifurcation Order”).   He also denied Tharaldson’s countermotion for an

advisory jury.  PA 807, 811 & 819. 

V. THE DISTRICT COURT HAS DISPOSED OF THE MAJORITY OF
PETITIONERS’ CLAIMS FOR LACK OF EVIDENTIARY SUPPORT. 

The Bifurcation Order is just one of many dispositive rulings that Judge Denton

has made in this case since the close of discovery.  Throughout this case, the Real Parties

6
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in Interest have repeatedly argued that Tharaldson’s case is nothing but a smoke-and-

mirrors, diversionary tactic to evade (or at least delay the day of reckoning on) his tens of

millions of dollars in repayment obligations, thus, Tharaldson’s elaborate allegations are

unsupportable by hard facts.  The district court has recognized this dearth of evidence by

granting summary judgment on many of Petitioners’ claims and theories, which has

resulted in the elimination of Petitioners’ following causes of action: 

Claim Theory Dismissed as to Cite

First Fraudulent Misrepresentation All SA 81,
101

Second Fraudulent Omission/Concealment Bank of Oklahoma Id.

Third Constructive Fraud Bank of Oklahoma Id.

Fifth Securities Fraud All SA 87

Sixth Defamation All SA 74

Seventh Breach of Fiduciary Duty All, except for Club Vista’s
claim against Scott Financial
(who did not move for
summary judgment on this
claim) 

SA 101

Tenth Breach of Contract Bank of Oklahoma (as to
claims by Tharaldson and
Club Vista; and Brad Scott
(completely) 

SA 71

Eleventh Breach of Covenant of Good Faith
and Fair Dealing

Brad Scott and Bank of
Oklahoma (completely); All
others (as to contract-based
theory)

Id.

Twelfth Negligence All SA 130

The fraudulent misrepresentation and fiduciary duty orders are of particular

relevance to this petition.  The order granting summary judgment on Petitioners’

fraudulent misrepresentation allegations and claim contains the findings that “Tharaldson

admits that he has no personal knowledge of fraud allegations” and “did not provide any

information to his attorneys about specific instances that he believed he was lied to with

regard to the Manhattan West project,” SA 85, and concludes that “there is no genuine

7
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issue of material fact going to affirmative fraudulent misrepresentations of either Scott

Financial Corporation or Bradley J. Scott.”  Id.  The fiduciary duty order provides, “The

Tharaldson Plaintiffs’ Claim for Fiduciary Duty in their First Amended Complaint is

founded upon the theory that Scott Defendants ‘owed to Plaintiffs fiduciary duties of

undivided loyalty, due care, and full disclosure of material information.’”  SA 105

(quoting PA 44).  And it concludes, “The Guarantor Plaintiffs have failed to overcome

the presumption that no fiduciary relationship exists between a lender and a guarantor, as

a matter of law” or “demonstrate they had a right to expect trust and confidence in the

integrity and fidelity of the Scott Defendants and have failed to demonstrate that the Scott

Defendants were or should have been aware of such trust and confidence, such that a

fiduciary duty would arise.” SA 105-106.   As a result, the Guarantors can no longer2

argue that they relied on and trusted the Scott Parties to protect their interests.  The bench

trial on the Guarantors’ remaining claims is scheduled to begin July 6, 2011.

SUMMARY OF ARGUMENT

In Nevada, jury-trial waivers are presumptively valid and enforceable unless the

challenging party can demonstrate that the waiver was not entered into knowingly,

voluntarily, and intentionally.  This simple, straightforward test established in Lowe

Enterprises Residential Partners v. Eighth Judicial District Court governs all jury-trial-

waiver scenarios, including those in which fraud in the inducement is alleged.  Petitioners

failed to demonstrate that the jury waivers in Tharaldson’s guaranties, written in bold,

upper case letters directly above the signature of this sophisticated and seasoned

guarantor, were invalid under Lowe.  And because Petitioners allege fraud generally in

the inducement of the entire relationship (not specifically in the inducement of the jury

waiver), the overwhelming authority on jury waivers in contracts allegedly induced by

 On March 10, 2011, Petitioners filed a Second Amended Complaint. SA 138.  Despite the fact2

that the majority of their claims have been gutted by summary judgment, the new pleading
reasserts these adjudicated claims and issues, including the fiduciary duty allegations.  A motion
to strike is pending. 

8
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fraud also fails to save the guarantors from being bound by their jury-trial waivers. 

Strong Nevada public policy favoring the freedom to contract, enforcement of contractual

promises, and judicial economy requires the court to enforce jury-trial waivers like these

entered knowingly, voluntarily, and intentionally.  Writ relief from Judge Denton’s order

striking the Guarantors’ jury demands is not available.

Having determined that the Guarantors’ issues would be decided without a jury,

the district court acted well within its discretion when bifurcating the bench and jury trials

and ordering the bench trial to proceed first.  This Court held in  Awada v. Shuffle Master,

Inc., that Nevada’s district courts have the discretion to bifurcate bench and jury claims

into separate trials, conduct the bench trial first, and use its findings and conclusions to

dispose of the remaining jury issues and claims.  Judge Denton’s Bifurcation Order

follows the Awada-approved trial paradigm, which this Court already determined passes

Seventh Amendment muster, and this petition should be denied in its entirety.   

 
ARGUMENT

I. THE DISTRICT COURT PROPERLY ENFORCED THE GUARANTORS’
KNOWING, INTENTIONAL, AND VOLUNTARY JURY-TRIAL
WAIVERS BY STRIKING THEIR JURY DEMAND AND ORDERING A
BENCH TRIAL ON ALL ISSUES SURROUNDING THE VALIDITY AND
ENFORCEABILITY OF THE GUARANTIES. 

A. Lowe Is the Controlling Authority for Determining the Enforceability
of the Jury Waiver, and the District Court Properly Applied It.

This Court need not adopt any special rule for determining whether a jury-trial

waiver is enforceable when fraud in the inducement is alleged because the holding in

Lowe Enterprises Residential Partners v. Eighth Jud. Dist. Ct. establishes the only

analysis necessary in any jury-waiver scenario.  In Lowe, this Court answered the simple

question of when a jury trial waiver is enforceable in Nevada with this simple answer:

“Contractual jury trial waivers are . . . presumptively valid unless the challenging party

can demonstrate that the waiver was not entered into knowingly, voluntarily or

intentionally.”  Lowe, 40 P.3d 405, 410 (Nev. 2002).  This straightforward rule can be

easily applied in any case, even in one with fraudulent-inducement allegations.  The

9
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district court must simply evaluate whether the facts demonstrate that the jury waiver

itself was “entered into knowingly, voluntarily and intentionally.”  Id.  

And that is precisely what the district court did in this case.  After full briefing and

a hearing, Judge Denton cited Lowe and held that “the conspicuous upper case jury

waivers just above the signature lines for use by the obviously sophisticated Mr.

Tharaldson are valid and enforceable as to all issues surrounding the validity and

enforceability of the guaranties.”  PA 819. 

1. The District Court Conducted a Proper Lowe Analysis to Conclude
that the Guarantors Knowingly, Voluntarily, and Intentionally
Waived Jury Trial in the Event of Litigation.

  
Tharaldson’s contention that Judge Denton failed to conduct a proper analysis of

these jury waivers under Lowe is unsupportable by the record.  The briefs offered by the

parties discussed Lowe as the central authority, see e.g. PA 17:19-20; 35:11-36; 38:6-

39:15; 43-46, and both sides focused on Lowe in their oral arguments.  See e.g PA

858:15-859:2 (wherein Tharaldson’s counsel argues about which prongs under “the four-

part analysis under the Lowe case” he believes are satisfied and asks Judge Denton to

“look at all four parts of the Lowe analysis”).  

The district court properly applied Lowe to conclude that the Guarantors failed to

meet their burden of overcoming the Lowe presumption that the jury waivers were entered

into knowingly, voluntarily, and intentionally, and are therefore valid and enforceable. 

See Lowe, 40 P.3d at 410.   In the underlying briefs, Tharaldson understated his burden of3

proof in this regard, arguing that he must only show “a genuine issue of material fact”

surrounding the waivers’ inception.  PA 766.  But by rebuttably presuming all jury

  Tharaldson contends that the Whirlpool Finance Corp. v. Seveaux factors identified in Lowe3

are the “minimum elements to be considered in determining whether a jury trial waver was
entered into knowingly, voluntarily, and intentionally.”  Petition at 24.  This is a gross
overstatement of the significance that Lowe put on these factors.  In fact, the Lowe decision
states, “a court may consider, but is not limited to, [the Whirlpool] factors when determining
whether a jury trial waiver should be enforced.”  Lowe, 40 P.3d at 411 (emphasis added).  Thus,
Judge Denton was not required to scrutinize any particular factor, and his decision was well
within his discretion.

10
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waivers valid, Lowe put the burden on Tharaldson to prove, by a preponderance of the

evidence, that he did not enter into the two jury trial waivers in the two, separate

guaranties knowingly, voluntarily, or intentionally.  See Law Offices of Barry Levinson,

P.C. v. Milko, 184 P.3d 378, 386 (Nev. 2008) (describing Nevada’s general rules for

rebutting a presumption); NEV. REV. STAT. § 47.180(1) (“A presumption ... imposes on

the party against whom it is directed the burden of proving that the nonexistence of the

presumed fact is more probable than its existence.”).  The facts of this case make it

impossible for Tharaldson to satisfy that burden. 

2. The Conspicuousness of the Waivers and the Sophistication of
Tharaldson Made it Impossible for Petitioners to Rebut the Lowe
Presumption that the Waivers are Enforceable. 

Tharaldson’s offered proof that the jury waiver was not entered into knowingly,

voluntarily, and intentionally was his incredible claim that he – a seasoned guarantor and

billionaire – didn’t know the guaranties (which obligated him and TM2I to repay more

than $100 million in loans) contained jury waivers because nobody pointed the provisions

out to him.  PA 724, ¶ 4 (“When I signed the Tharaldson Personal Guaranty and theTM2I

Guaranty on January 30, 2008, I was not aware that either document contained a waiver

of jury trial.  No one from Scott Financial Corporation or Bank of Oklahoma ever called

my attention to the issue of waiver of jury trial on either guaranty.”).  He claims that,

because he was willfully unaware of these provisions, he “did not knowingly or

intentionally agree to waive jury trial.”  Id. at ¶ 5.     

But it is a fundamental tenet of contract law that ignorance of a contractual

provision is no defense to its enforceability.  Pentax Corp. v. Boyd, 904 P.2d 1024, 1299

(Nev. 1995) (failure to read guaranty is no defense to its enforcement); Campanelli v.

Conservas Altamira, S.A., 477 P.2d 870, 872 (Nev. 1970) (ignorance of contractual

provision is no defense).  Particularly when that provision is as conspicuous as

Tharaldson’s jury trial waivers and the guarantor negotiated – and was paid – a $5 million

fee to stake his personal wealth to guarantee this debt.  SA 40, 64 & 66. 
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a. Tharaldson concedes the waivers are visibly conspicuous.

The waivers in the guaranties are situated just above Mr. Tharaldson’s signature

line.  PA 357; 363.  Whereas the rest of the four-page agreement is in normal text, the

waiver is in ALL CAPS and bold.  PA 357; 362-63.  As Judge Denton noted during the

hearing, it was impossible for Tharaldson to have missed the waivers in the document

because “we know that the language is in upper case, and it’s just above his signature.” 

PA 858:19-20.  Even Thraldson’s own counsel “concede[d]” he could not refute the

“conspicuousness” of the provision.  PA 858:24-25.  Thus, Judge Denton properly

concluded that “the conspicuous upper case jury waivers just above the signature lines for

use by the obviously sophisticated Mr. Tharaldson are valid and enforceable as to all

issues surrounding the validity and enforceability of the guaranties.”  PA 819:8-10; see

also Lowe, 40 P.3d at 411 (noting as a significant factor in finding the jury waiver

enforceable, “the parties do not dispute the conspicuousness of the waivers or the fact that

their loan documents contained these waivers”).  

b. Tharadson’s claim that he signed $100 million in personal 
guaranties without reading them and relied on non-
fiduciaries to protect his interests could not overcome the
Lowe presumption.

Unable to make a straight-faced argument that Tharaldson missed the bold, upper

case words directly above his signature, the Tharaldson team argued instead that he did

not have “an adequate opportunity to review” the documents before signing them.  PA

858:16-18.  But, as the district court realized, Gary Tharaldson is no rube.  This

sophisticated, billionaire businessman, who had just made millions on Manhattan and was

about to make another $5 million on this sequel project for his personal guaranty alone,

had extensive experience in real estate and construction loans and had executed personal

guaranties totaling billions of dollars in loans over his lifetime.  PA 767 & 771; SA 49-

50.  He could have easily asked questions about the waivers or any other provision in the

contracts.  Id.  He chose not to.  The law infers that sophisticated businessmen read and

know the contents of the documents they put their signatures on, and they are bound by

12
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their terms.  See e.g. Leasetec Corp. v. Orient Sys., Inc., 85 F. Supp. 1310 (S.D. Fla.

1999) (finding sophisticated businessmen’s claim that they did not read documents “of no

consequence,” because “the law infers that they read the documents, knew the contents,

and are responsible for performance of the contract”; and rejecting as “not credible” their

claim that they did not read the large type provisions located “just above the signature

lines.”); National Westminster Bank, U.S.A. v. Ross, 130 B.R. 656, 667 (S.D. N.Y. 1991)

(rejecting as “frivolous” sophisticated businessman’s attempt to avoid obligations under

guaranty when, inter alia, he had “years of experience negotiating complex financial

transactions which, in the aggregate, totaled several billion dollars” and claimed that he

did not read the guaranty); see also Lowe, 40 P.3d at 411& n.36 (emphasizing the

contracting parties’ “prior experience in real estate” and status as “sophisticated and

experienced business people” as factors supporting the conclusion that their jury-trial

waivers were knowing, voluntary, and intentional).  

Mr. Tharaldson’s claim that he was relying upon the Scott Parties to review the

terms of these complex, high-dollar financing documents for him or “look[] out for [his]

best interests” is of no consequence, either, because the district court has ruled that the

Scott Parties did not have a fiduciary relationship with these guarantors.  See PA 760; SA

105 (finding that “the Guarantor Plaintiffs have failed to demonstrate they had a right to

expect trust and confidence in the integrity and fidelity of the Scott Defendants” or that

the Scott Defendants “were or should have been aware of such trust and confidence, such

that a fiduciary duty would arise,” and granting summary judgment with respect to all

fiduciary duty claims).  His contention that he “did not have personal knowledge of the

TM2I Guaranty” and, “if he did sign it, his signature was obtained ‘fraudulently’ and

‘through deception’ since it was never discussed and was not supposed to be part of the

agreement,” Petition at 26, is even more outrageous.  After denying in his deposition that

he signed the TM2I guaranty, Tharaldson about-faced and admitted through counsel on

13
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November 15, 2010, that he did, in fact, sign the document.  PA 771; 795.   TM2I’s4

corporate records also indicate that the signing of the guaranty, along with all of the other

business conducted by TM2I in 2008, was ratified by TM2I.  PA 771, 798. With no

credible evidence to support his claim that the waivers were not knowingly, intentionally,

and voluntarily entered into, Tharaldson could not overcome the Lowe presumption, and

Judge Denton properly enforced the waivers by striking the Guarantors’ jury demand.   

B. Allegations that the Entire Contractual Relationship was Induced by
Fraud Are Insufficient to Invalidate a Knowing, Voluntary, and
Intentional Jury Waiver.

Even if this Court does not find that Lowe provides the only test that needs to be

satisfied to enforce a jury waiver in the face of fraud-in-the-inducement allegations, the

district court’s decision was still proper.  The vast majority of the courts that have

specifically addressed this issue have consistently held that sophisticated businessmen

like Tharaldson cannot avoid their contractual jury-trial waivers by alleging that the

contracts containing the waivers were induced by fraud. 

1. The overwhelming authority on jury waivers in contracts allegedly
induced by fraud was cited with approval in Lowe and supports
Judge Denton’s decision to strike Tharaldson’s jury demand. 

Telum, Inc. v. E.F. Hutton Credit Corp., 859 F.2d 835 (10  Cir. 1988), relied uponth

by this Court in Lowe, 40 P.3d at 408 n.13, is the seminal case on jury waivers in

contracts allegedly induced by fraud.  “Sophisticated parties,” Telum’s owners signed a

drilling-rig lease and personal guaranties, which contained jury trial waivers.  Two years

into the lease, when its sublessee stopped making the lease payments, Telum sued for

rescission, claiming that Hutton “made a number of misrepresentations which wrongfully

induced Telum to enter the lease.”  Telum, 859 F. 2d at 836.  The district court refused to

enforce the jury waiver, and the jury returned a verdict in favor of Telum.  Id.  

The Tenth Circuit Court of Appeals vacated the judgment and remanded the case

  Disingenuously, Tharaldson cites only to his deposition testimony in this regard, conveniently4

failing to advise this Court that he ultimately conceded through counsel that he signed the
document.  See Petition at 26.
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for a bench trial after rejecting the notion “that Telum’s allegations of fraud in the

inducement relating to the contract as a whole were sufficient to vitiate the provision.” 

Id.  The court analogized jury waivers to arbitration agreements and applied the Prima

Paint approach to conclude that general allegations of fraud are insufficient to invalidate

a jury waiver provision, reasoning, “this analogy is especially appropriate here because

submission of a case to arbitration involves a greater compromise of procedural

protections than does the waiver of the right to trial by jury.” Id. at 838.  

The Supreme Court of Texas followed Telum in In re the Prudential Insurance Co.

of America, 148 S.W.3d 124 (2004).   In Prudential, Mr. & Mrs. Secchi, tenants under a5

commercial lease and personal guarantors of the lease payments, sued landlord Prudential

to get out of the lease because noxious odors on the premises made it impossible for them

to do business, and they filed a jury demand. Prudential, 148 S.W.3d at 128.  Among

other theories, they claimed that the lease and guaranties were induced by fraud. 

Prudential moved to strike the jury demand and enforce the contractual jury waiver; the

trial court denied the motion and the intermediate appellate court refused to grant

mandamus relief.  Id. at 129.   

Like Tharaldson, “the Secchis argued that. . . . A jury waiver should not be

enforced when it is part of an agreement that is alleged to have been fraudulently

induced” because “it would be anomalous . . . to conclude that” they were “entitled to

rescission and yet enforce the jury waiver the lease contains.”  Id.  The Texas Supreme

Court disagreed:

Prudential and the Secchis agreed that any disputes that might
arise between them should be resolved without a jury.  They

  This state court case undermines Tharaldson’s argument that “state courts have consistently5

held that a claim for fraud in the inducement of a contract as a whole invalidates the jury trial
waiver along with the rest of the contract,” and “only federal courts, applying a different rule of
federal common law, have held that a party must prove fraud specific to the jury trial waiver
provision itself in order to avoid its impact.” Petition at 22.  Moreover, Tharaldson does not
identify this “different rule of federal common law,” and ignores the fact that this Court relied on
federal cases including Telum in Lowe.  See Lowe, 40 P.3d at 409 n.13.     
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did not except disputes over whether the lease was
fraudulently induced.  The Secchis do not argue that the jury
waiver itself was fraudulently induced.  Accordingly, their
claim for rescission does not preclude enforcement of the jury
waiver. 

Id. at 135. 

The Second Circuit Court of Appeals reached the same conclusion in Merrill

Lynch & Co., Inc. v. Allegheny Energy, Inc., 500 F.3d 171 (2007).  Rejecting the claims

of the purchaser of an energy-commodities-trading business that its fraudulent-

inducement allegations prevented the enforcement of the jury waiver in its purchase

agreement, the Second Circuit “join[ed] the Tenth Circuit in holding that unless a party

alleges that its agreement to waive its right to a jury trial was itself induced by fraud, the

party’s contractual waiver is enforceable vis-a-vis an allegation of fraudulent inducement

relating to the contract as a whole.”  Merrill Lynch, 500 F.3d at 188.  The court

elaborated, “we are concerned that deciding this issue in favor of appellant makes it too

easy for a litigant to avoid its contractual promise to submit a case to a judge by alleging

fraud.” Id.; see also Chesterfield Exchg., LLC v. Sportsman’s Warehouse, Inc., 528 F.

Supp.2d 710, 715 (E. D. Mich. 2007) (concluding that the Sixth Circuit would also follow

Telum and enforcing jury waiver despite claim that contractual relationship was induced

by fraud).  Thus, the fraud-in-the-inducement jurisprudence overwhelmingly holds that

general allegations that a contractual relationship was induced by fraud cannot invalidate

a jury waiver in the contract.

2. Petitioners’ Authority for Invalidating Jury Waivers Where Fraud
is Alleged is Unpersuasive or Inapposite.

Tharaldson contends that “state courts have consistently held that a claim for fraud

in the inducement of a contract as a whole invalidates the jury trial waiver along with the

rest of the contract,” Petition at 22, and offers three state court cases for this proposition. 

See Petition at 22 n. 114.  But this authority categorically fails to support Tharaldson’s

argument.  

Although a New York appellate court allowed the fraud-in-the-inducement defense
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to be tried before a jury in Bank of N.Y. v. Royal Athletic Ind. Ltd, 637 N.Y.S.2d 478

(App. Div. 1996), the Bank of N.Y. approach has been repeatedly rejected – even in New

York.  See e.g. Chesterfield Exchg., 528 F. Supp. 2d at 715 (rejecting the Bank of New

York approach because, inter alia, “their failure to recognize that an agreement as to the

mode of resolving a controversy may be completely unaffected by a general claim of

fraud in the inducement, and the fact that an allegation of fraud in the inducement should

not be treated as proof of such fraud”); Russell-Stanley Holdings, Inc. v. Buonanno, 327

F. Supp.2d 252, 257 (S.D.N.Y. 2002) (dismissing the idea that “a general allegation of

fraud in the inducement of the contract” can invalidate “a knowing and intentional

waiver” and enforcing jury waiver by a “sophisticated business entity”).6

Cupps v. South Trust Bank, 782 So.2d 772 (Ala. 2000), fails to support

Tharaldson’s argument because, in that case, the court enforced the jury waiver clause. 

Indeed, Cupps is not an enforceability case but rather a scope-of-the-waiver case that adds

nothing to the instant discussion.  See Cupps, 782 So.2d at 777.  C&C Wholesale, Inc. v.

Fusco Mgmt. Corp., 564 So.2d 1259 (Fla. Ct. App. 1990), is equally inapposite.  The

C&C court likewise enforced the waiver clause, and because the case did not involve

fraud at all, the court’s off-hand comment about that topic is obiter dicta.  C&C

Wholesale, 564 So.2d at 1261.  Thus, Tharaldson’s claim that state courts depart from the

majority approach articulated in Telum and its progeny is just false.  The vast majority of

courts that have addressed this issue have held that a jury trial waiver cannot be

invalidated by generalized allegations that the contract was induced by fraud.

  Tharaldson also argues that this Court should follow the approach of Bank of New York and its6

progeny, which requires a jury trial on the fraud in the inducement issues to determine the
enforceability of the jury waiver.  As even the New York courts have departed from this
approach, it should not be considered as a viable one for Nevada.  See Russell-Stanley Holdings,
327 F. Supp.2d at 257 (specifically rejecting the approach in Gardner & North Roofing & Siding
Corp. v. Champagne, 285 N.Y.S.2d 693 (N.Y. Ct. App. 1967) and Federal Houscraft, Inc. v.
Faria, 216 N.Y.S.2d 113 (N.Y. Ct. App. 1961), relied upon by Tharaldson on pages 29-30 of the
Petition).    
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3. Nevada Should Follow the Telum Rule as a Matter of Public
Policy.

The rule that generalized fraud-in-the-inducement allegations are insufficient to

vitiate a jury trial waiver are rooted in arbitration-clause jurisprudence, which holds that

allegations of fraud in the inducement going to the contract generally do not impact the

agreement to arbitrate.  See Telum, 859 F.2d at 837-37 (citing Prima Paint Corp. v. Flood

& Conklin Mfg. Co., 388 U.S. 395, 403-04 (1967)).  This Court has repeatedly followed

the Prima Paint rule to enforce arbitration agreements despite fraud allegations.  See, e.g.,

Sentry Systems, Inc. v. Guy, 654 P.2d 1008, 1009 (Nev. 1982) (applying the Prima Paint

rule and rejecting argument that “where there is an allegation that fraud permeates an

agreement, the issue must be determined judicially and not by arbitration”); Graber v.

Comstock Bank, 905 P.2d 1112, 1117 (Nev. 1995) (“because Graber is not asserting fraud

in the inducement of the arbitration clause itself, we conclude that Graber’s challenge to

the district court’s order to arbitrate is without merit”).  

Courts have reasoned that jury-trial waivers are sufficiently analogous to

arbitration clauses to apply the same rules when faced with fraud-in-the-inducement

claims.  Indeed, the rule is even more appropriate in the jury trial waiver context because

the rights being waived are greater with an arbitration clause than with a jury trial waiver. 

As the Telum court expressed, the arbitration clause/jury waiver analogy “is especially

appropriate here because submission of a case to arbitration involves a greater

compromise of procedural protections than does the waiver of the right to trial by jury.”

Telum, 859 F.2d at 838.   The Merrill Lynch court found “the analogy persuasive as a7

matter of logic”:

A promise to bring proceedings before a judge, not a jury, is
akin to an agreement to arbitrate in that both express the
parties’ consent as to how to handle differences that may

  This Court touted Telum among the jury-waiver cases that take the “more reasoned position”7

that “contractual jury trial waivers can be enforceable when they are entered into knowingly,
voluntarily and intentionally.” Lowe, 40 P.3d at 410.
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arise.  Indeed, arbitration represents a more dramatic
departure from the judicial forum than does a bench trial from
a jury trial.  If one litigant alleges that an agreement’s dispute
resolution provision itself was procured by fraud, the fairest
course is to afford that litigant the protections he would have
enjoyed had he never been fraudulently induced to forsake
them by contract.  If, on the contrary, the litigant does not
challenge the provision as being the product of fraud, we see
no reason to replace the agreed upon mode of dispute
resolution with another.

500 F.3d at 188.  And the Texas Supreme Court concluded that the rule should be the

same for all similar dispute-resolution agreements because “[p]ublic policy that permits

parties to waive trial altogether surely does not forbid waiver of trial by jury.” 

Prudential, 148 S.W.3d at 131.  

Tharaldson’s argument that allegations of fraud in the inducement of the contract

in general render jury-trial waivers unenforceable should be rejected for the additional

reason that “deciding this issue in favor of [Tharaldson] makes it too easy for a litigant to

avoid its contractual promise to submit a case to a judge by alleging fraud.”  Merrill

Lynch, 500 F.3d at 188.  “Any provision relating to the resolution of future disputes,

included as part of a larger agreement, would rarely be enforced if the provision could be

avoided by a general allegation of fraud directed at the entire agreement.”  Prudential,

148 S.W.3d at 134.  “The purpose of such provisions – to control resolution of future

disputes – would be almost entirely defeated if the assertion of fraud common to such

disputes were enough to bar enforcement.” Id.  

It was Nevada’s public policy favoring the enforceability of contracts that caused

this Court to hold in Lowe that jury trial waivers are “presumptively valid.”  Lowe, 40

P.3d at 409 & 410 (“The underlying policies favoring the enforcement of contractual jury

trial waivers include the freedom to contract and concerns of judicial economy.”). 

Applying the Telum rule to allegations that a contract containing a jury-waiver clause was

induced by fraud will protect the freedom of contract and judicial-economy concerns,

fostering the public policies articulated by this Court in Lowe.  See also Nicole Mitchell,

Pre-dispute Contractual Jury Waivers: the New Arbitration in Texas?  A Case Note on in
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Re Prudential Insurance Company of America, 58 BAYLOR L. REV. 243, 255 (2006) (“It

is true that if the parties are sophisticated and agree to a waiver, and if the waiver is freely

bargained for, then the policy favoring freedom of contract should prevail.”).

4. Tuxedo International, Inc. v. Rosenberg Does not Support a Rule
that Jury Waivers are Rendered Unenforceable by Generalized
Fraud-in-the-Inducement Allegations. 

Tharaldson contends that this Court’s recent opinion in Tuxedo International Inc.

v. Rosenberg, 127 Nev. Adv. Op. 2 (Nev., Feb. 10, 2011), evidences this Court’s intent to

depart  from its own arbitration jurisprudence and supports the conclusion that a party

asserting fraud is no longer required to show particularized fraud targeted at a certain

contractual provision when fraud in the inducement of the entire deal is alleged.  But

Tuxedo’s adoption of a hybrid approach to determining the enforceability of a forum-

selection clause in the face of fraud-in-the-inducement allegations, and the opinion’s 

footnoted discussion about the general-versus-specific allegations of fraud with respect to

a forum-selection clause have no application here.  The Tuxedo opinion does not even

purport to abrogate Nevada’s adherence to the Prima Paint rule in the arbitration context,

and it is limited to forum-selection clauses.  See Tuxedo, 127 Nev. Adv. Op. 2 at p.10,

n.4.   

The facts of this case also materially distinguish it from Tuxedo.  The Tuxedo test

for determining the enforceability of forum selection clauses in allegedly fraudulently

induced contracts  was adopted to strike “the proper balance” between the competing

concerns of not allowing parties “to disingenuously back out of their contractual

obligations through attempts at artful pleading” and not holding a defrauded individual to

a forum-selection clause when a “when a fiduciary relationship is created by a fraudulent

contract.”  Tuxedo, 127 Nev. Adv. Op. 2 at 7.  But there is no fiduciary duty between the

Guarantors and the Scott Parties, as Judge Denton adjudicated all fiduciary duty

allegations against the Guarantors just weeks ago.  PA 758-760; SA 101.  With no

fiduciary duty to point to in the instant case, the concerns articulated by this Court in

Tuxedo are simply not present, and Tuxedo is not implicated.
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5. Tharaldson Failed to Offer Proof That the Jury Waiver Provision
Itself Was Induced by Fraud.

As a fallback argument, Tharaldson claims that “even if specific fraud with respect

to the jury waiver provision had to be proved, it has been proved here.”  Petition at 23. 

The sole “proof” they offer is that the Scott Parties breached their fiduciary duties to these

guarantors by failing to make sure that Tharaldson had a “full understanding of his legal

rights” with respect to the jury trial waivers.  Id.  

But this proof went poof when Judge Denton granted summary judgment on the

guarantors’ fiduciary duty allegations and ruled, as a matter of law, that none of the Real

Parties had a fiduciary relationship with the Guarantors.  PA 759; SA 1016.  Thus, there

is not a shred of viable evidence to support Tharaldson’s argument that, in addition to

being defrauded into entering into all of the Manhattan West-related loan and guaranty

documents, Tharaldson and TM2I were specifically defrauded into waiving their jury-trial

rights.       8

C. North Dakota Law Does Not Compel a Different Result.

Petitioners also contend that the District Court should have applied North Dakota

law to preclude the parties from waiving the right to a jury trial.  They cite no North

Dakota case that addresses this issue, so the thrust of their argument is that the North

Dakota Constitution provides that “the right of trial by jury shall be secured to all, and

remain inviolate,” and this “high regard” for the jury-trial right should make it non-

waivable and the waiver provisions “unconstitutional and invalid.”  Petition at 28-29.  

There is, however, nothing in North Dakota law that suggests that parties cannot

 Tharaldson’s first attempt to plead fraud in the inducement of the jury waiver itself appears in8

the Second Amended Complaint filed on March 10, 2011 –  two years after the original
complaint, and only after Petitioners lost the motion to bifurcate.  Whereas all earlier versions of
the complaint make no mention of the jury-trial waivers in the guaranties, this new pleading
alleges, “[Petitioners’] execution of the Senior Loan Documents (including but not limited to the
waivers of jury trial in the Guaranty and the unauthorized TM2I Guaranty) was induced by the
fraud of Fiduciary Defendants.” SA 177.  The theory remains, however, that the alleged fraud
induced every aspect of the lending and guarantor relationship, not merely the jury-trial waivers.
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contractually agree to waive the right to a jury trial.  In fact, just the opposite is now true. 

On March 3, 2011, the United States District Court for North Dakota recognized in

County 20 Storage & Transfer, Inc. v. Wells Fargo Bank, NA, 2011 WL 826349 at *10-

11, that “a party may contractually waive its Seventh Amendment right to a jury trial,” if

the waiver is made “knowingly and voluntarily.”  The court even cited the same types of

factors suggested by Lowe. 

Petitioners’ logic is also unsound.  Nevada’s constitution protects the jury-trial

right to an equal or greater degree, see Awada v. Shuffle Master, Inc., 173 P.3d 707, 711

(Nev. 2007), yet contractual, pre-dispute waivers are still allowed.  Tharaldson cites to the

Georgia case of Bank South, NA v. Howard, 444 S.E.2d 799 (Ga. 1994), as the authority

for the proposition that North Dakota could break with the vast majority of the states,

which all uphold such waivers.  Petition at 28 & n. 145.  But this Court expressed its

disagreement with Bank South and Georgia’s unique perspective in Lowe, “agree[ing]

with the dissent’s analysis rather than the majority’s” and “not[ing] that several

commentators have criticized the majority’s position because Georgia as the only

jurisdiction to hold that pre-litigation contractual jury trial waivers are invalid and

unenforceable.”  Lowe, 40 P.3d at 410 & n.29 (collecting anti-Bank South authority).   

Even the North Dakota cases cited by Petitioners contain no suggestion that North

Dakota would follow Bank South.  General Electric Credit Corporation v. Richman, 338

N.W. 2d 814 (N.D. 1983), relates to non-jury trials where equitable claims are made,

rather than the situation in which a party voluntarily waives the right to jury trial, as

Petitioners did here.  In First Interstate Bank of New Rockford v. Anderson, 452 N.W. 2d

30 (N.D. 1990), the North Dakota Supreme Court concerned itself not with a jury trial

waiver, but with a mortgagor’s right of redemption.  The vastly unequal bargaining power

associated with that right is very different from the sophisticated, business relationship in
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this case.   The district court did not “overlook” these cases, which Tharaldson offered9

and the Real Parties in Interest distinguished during the motion to strike proceeding; it

correctly concluded that Tharaldson failed to direct the court “to any North Dakota case

law to the effect that the right to a jury trial cannot be waived.”  PA 818.  Petitioners have

not remedied that failure in their Petition.    

The district court properly applied Lowe and reasonably concluded that Petitioners

failed to rebut the presumption that their admittedly conspicuous jury-trial waivers were

made knowingly, intentionally, and voluntarily.  Even if additional analysis was required

because the contract that contains the waiver is alleged to have been induced by fraud,

Judge Denton’s decision still must stand because there is no credible proof that the waiver

itself was induced by fraud.  Accordingly, the district court properly applied the

controlling law to the facts of this case and struck the Guarantors’ jury demand. 

Mandamus relief is not available.

II. THE DISTRICT COURT PROPERLY EXERCISED ITS DISCRETION
UNDER AWADA v. SHUFFLE MASTER, INC. AND ORDERED THE
BENCH TRIAL OF THE GUARANTY-RELATED ISSUES  TO PRECEDE
THE JURY TRIAL ON THE REMAINING CLAIMS.

Petitioners challenge the district court’s decision to bifurcate the trial of the non-

jury claims from the jury claims and try the non-jury, guaranty issues first on three

grounds.  They contend that the district court’s reliance on Awada v. Shuffle Master, Inc.,

was misplaced because Awada is factually distinct from this situation.  They argue that

the district court abused its discretion by bifurcating these claims because it “severely

prejudices them,” violates their right to jury trial, and fails to promote judicial economy.  

And they conclude with the alternative argument that, even if the claims are bifurcated

into a bench and jury trial, the district court should be required to empanel an advisory

  The anti-deficiency cases of Borsheim v. Owan, 467 N.W. 2d 95 (N.D. 1991), and Brunosman9

v. Scarlett, 465 N.W.2d 162 (N.D. 1991), cited without discussion in footnote 147 of the
Petition, are inapplicable because they have nothing to do with the waiving of a jury trial, and
Petitioners offer no analogy between the waiver of the anti-deficiency statute and the waiver of a
jury trial.
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jury to assist in it determination of the non-jury issues.  The district court properly

weighed, considered, and rejected each of these arguments, and no writ relief is available. 

A. Awada v. Shuffle Master, Inc. Gives the District Court the Discretion to
Bifurcate Bench Claims and Try Them First, and Judge Denton
Properly Applied that Rule in his Bifurcation Order. 

“NRCP 42(b) generally provides the district court with discretion” to bifurcate

claims into separate trials.  Awada, 173 P.3d at 710; NEV. R. CIV. PROC. 42(b).  This

Court’s decision in Awada v. Shuffle Master, Inc., is the beginning and the end of the

bifurcation analysis, and the district court properly used it as the authority for bifurcating

Petitioners’ non-jury claims.  Awada established the rule that Nevada district courts have

the discretion to bifurcate non-jury and jury claims into separate trials, conducting the

bench trial first.  Awada, 173 P.3d at 708.  “Furthermore, a district court that exercises

such discretion may then use its findings of fact and conclusions of law as a basis for

disposing of claims remaining in the case.”  Id.  This Court applied these rules in Awada

to conclude that “when the district court bifurcated the claims, conducted a bench trial on

Shuffle Master’s counterclaim for rescission, and used its findings of fact and conclusions

of law to dispose of Awada’s contract-based claims,” eliminating the jury trial altogether,

“it did so without abusing its discretion.”  Id. at 713.  Thus, Awada stands for the

proposition that the district court has wide discretion to bifurcate the bench and jury trials,

start with the bench trial, and use the conclusions of law from that bench trial to dispose

of the remaining jury issues.  See id. at 713. 

1. Application of Awada Causes No Prejudice to Petitioners.

The district court’s Bifurcation Order squares with Awada.  Like District Court

Judge Glass in Awada, Judge Denton ordered the bench trial (on the guaranty issues for

which the jury trial was waived) to proceed first, followed by the jury phase for any

remaining issues.  PA 819.  Tharaldson argues that Awada is not dispositive here because

its facts are distinguishable as the claims in that case were not inextricably intertwined

such that the claimant would ultimately be deprived of his right to a jury trial of the

remaining claims.  But that is exactly the scenario presented by – and adjudicated in – 
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Awada.  Because of the overlap in the issues among the claims and counterclaims, the

district court’s findings and conclusions during the bench trial of Shuffle Master’s

rescission claim mooted all of Awada’s contract-based claims.  This Court approved of

that situation, holding, “When the district court bifurcated the claims in this case,

conducted a bench trial on Shuffle Master’s counterclaim for rescission, and used its

findings of fact and conclusions of law to dispose of Awada’s contract-based claims, it

did so without abusing its discretion.”  Awada, 173 P.3d at 713.  To the extent that the

issues and elements of certain claims overlap with the guaranty issues, there will be no

duplication of evidence or unnecessary delay or expense because Awada recognizes the

district court’s authority to utilize the findings of fact and conclusions of law from the

bench trial to dispose of remaining jury trial issues.  Thus, contrary to Petitioners’

suggestion, judicial economy will be served because, whether by bench or jury, all issues

will be tried just once.  Although the same witnesses may need to testify, the subject of

their testimony will be largely different.  

And just as this Court recognized in Awada, proceeding in this manner causes no

prejudice to the remaining, unrelated tort claims, for which a jury trial will still be

provided.  The claims “not eliminated automatically” by applying the findings and

conclusions from the bench trial should proceed to jury trial.  Id. at 714.  Thus, any jury

trial right as to those remaining issues and claims would be preserved inviolate.  See id. at

712 & n. 25 (noting that the bench-trial-then-jury-trial procedure preserves the jury trial

right as required by NRCP 42(b), as “Nevada’s jury trial right . . . does not require the

district court always to proceed first” with the jury trial).  Thus, the procedure established

by the Bifurcation Order has already passed muster with this Court and been held not to

violate the right to jury trial.   

2. Petitioners Have Failed to Demonstrate that the District Court
Abused its Discretion with any Aspect of the Bifurcation Order.

      
Because the district court, “in the exercise of its sound discretion, may order a

separate trial of any claim to further convenience or avoid prejudice,” writ relief is only

25



K
E

M
P

, J
O

N
E

S
 &

 C
O

U
L

T
H

A
R

D
, L

L
P

3
8

0
0

 H
o

w
ar

d
 H

u
g

h
es

 P
ar

k
w

ay
S

ev
en

te
en

th
 F

lo
o

r
L

as
 V

eg
as

, 
N

ev
ad

a 
8

9
1

6
9

(7
0

2
) 

3
8

5
-6

0
0

0
F

ax
 (

7
0

2
) 

3
8

5
-6

0
0

1
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

available when discretion has been abused.  California State Auto. Ass’n Inter-Ins.

Bureau v. Eighth Jud. Dist. Ct., 788 P.2d 1367, 1368-69 (Nev. 1990).  The district court

abuses its discretion if its “decision is arbitrary or capricious or if it exceeds the bounds of

law or reason.”  American Sterling Bank v. Johnny Management LV, Inc., 245 P.3d 535,

539 (Nev. 2010) (quoting Crawford v. State, 121 P.3d 582, 585 (Nev. 2005)).  Judge

Denton’s decision to bifurcate these claims was reasonable and logical, and it does not

even begin to approach the bounds of law or reason.  Tharaldson finds a dozen ways to

say that Petitioners will be prejudiced by bifurcation and that their jury trial right will be

impaired, but they offer no practical example of why or how.  They also claim that

bifurcation will result in as many as three trials, forcing all of the witnesses to give repeat

performances and wasting judicial resources, and they make the sweeping, conclusory

argument that separation of the tort claims from the contract claims is “simply

impossible.”

But no such duplication would occur, and separation of the claims in this case is

not just possible, it’s preferable.  As the district court properly recognized, there are two,

easily separable parts of Petitioners’ case: (1) the issues and claims surrounding Club

Vista’s role as a participating lender in the Manhattan West construction loans, and (2)

Tharaldson’s and TM2I’s guaranties that they would repay those loans.  Parsing the

claims in this manner will force Petitioners to untangle the wild mess of allegations and

prove their respective cases on a claim-by-claim basis.  This will allow for a cleaner,

more streamlined, and judicially economical evidence presentation.  For example, the

Guarantors, who have been adjudicated to have no fiduciary relationship with the Real

Parties in Interest, will not be able to confuse the issues and artificially inflate their claims

by mixing in fiduciary duty allegations that, at this point, can only relate to Club Vista. 

The bright-line separation of these claims and issues will result in less jury confusion

because the jury will only hear the issues relevant to the claims it must decide.  As a

result, the decisions rendered in these respective trials will likely be better reasoned and

clearer than a verdict from a non-bifurcated trial.
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a. Verner v. Nevada Power Co., a liability-damages bifurcation
case, has no application here.

   
Tharaldson cites Verner v. Nevada Power Co., 706 P.2d 147 (Nev. 1985), for the

proposition that the real inquiry is not the one under Awada nor whether, as NRCP 42(b)

requires, the jury-trial right is preserved inviolate, but whether the issues in the case “are

inextricably interrelated,” in which case there can be no bifurcation.  But Verner

addresses the propriety of bifurcating liability and damages, not separate claims – two

situations that present very different challenges.  And the conclusion that the intra-claim

bifurcation in Verner was an abuse of discretion was based on the resulting limitation of

the evidence, which prejudiced the plaintiff’s ability to present his liability case, not the

duplication of evidence that Tharaldson forecasts would result from the bifurcation here. 

See Verner, 706 P.2d at 150 (“Due to the bifurcation of trials, the trial court allowed only

limited medical testimony.  These limitations resulted in a cursory, almost cryptic,

presentation of Verner’s injuries.  In its final argument, Nevada Power used this restricted

review of Verner’s injuries to challenge the limited medical testimony”; thus, “[t]he

bifurcation of trial prejudiced Verner’s ability to present his case on the issue of

liability.”).  Thus, Verner is inapposite.

b. This Court rejected Petitioners’ Beacon Theatres/Dairy
Queen argument in Awada.

 
For their final argument about the folly of bifurcation, Petitioners cite Eisenhower-

era case law suggesting that the jury trial must happen before the bench trial, otherwise

the right to a jury trial is violated.  Petition at 36-37.  The Awada appellants made the

same argument, citing the same case law, and it was so thoroughly rejected by this Court

that it was not even mentioned in the Awada decision, which held instead that Nevada’s

district courts have the full discretion to conduct the bench trial first and use the resulting

findings and conclusions to dispose of the remaining claims without violating the jury

trial right.  See Awada, 173 P.3d at 708; Awada v. Shuffle Master, Inc., Case No. 46174,

Appellant’s Opening Brief at 7-11, attached hereto as Exhibit A (urging that Beacon
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Theatres, Inc. v. Westover,  359 U.S. 500 (1959), and Dairy Queen v. Wood, 369 U.S. 469

(1962), require the jury trial to precede the bench trial).  Thus, Nevada law specifically

rejects the Beacon Theatres and Dairy Queen argument advanced by Tharaldson, and no

writ relief is available. 

B. The District Court Did Not Abuse its Discretion by Denying
Tharaldson’s Request to Impanel an Advisory Jury to Assist the Court
in its Determination of the Bench Trial of the Guaranty Issues.

Finally, the Guarantors contend that, if the jury waivers are enforced and the

guaranty issues are going to be decided by the court, not a jury, the district court should

have ordered that a second, advisory jury be impaneled “to assist in [the district court’s]

determinations of those and other non-jury claims.”  Petition at 38.  In essence they argue: 

because we waived our right to a jury trial, the district court should have given us a

second jury to separately decide all the claims for which we waived our jury-trial right in

the first place.  The absurdity of this claim is exceeded only by its audacity. 

A litigant who has waived his jury-trial right does not get an advisory jury to

advise the court in deciding the bench trial issues; he gets no jury because that is what he

contracted for.  See Calloway v. City of Reno, 993 P.2d 1259, 1265 (Nev. 2000)

(“Contract law is designed to enforce the expectancy interests created by agreement

between the parties”).  And although NRCP 39(c) gives the district court full discretion to

decide whether to allow an advisory jury “in all actions not triable of right by a Jury,” 

Harmon v. Tanner Motor Tours of Nevada, Ltd., 377 P.2d 622, 630-31 (Nev. 1963), the

Guarantors offer no reason why Judge Denton’s decision not to reward the Guarantors

with the jury trial they knowingly, intentionally, and voluntarily waived was arbitrary,

capricious, or exceeds the bounds of law or reason.  American Sterling Bank, 245 P.3d at

539; NEV. R. CIV. PROC. 39(c).  Indeed, they do not even attempt to make this point and

instead argue meekly (and without supporting authority) that this Court should “require

the District Court to analyze NRCP 42 and 39 to maintain the integrity of Plaintiffs’ jury

trial claims.”  Petition at 39.  The District Court did analyze these provisions, and its

Bifurcation Order maintains the integrity of the jury-trial right in the manner required by
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Nevada law.  Accordingly, this petition for writ relief must be denied in its entirety.

CONCLUSION

Mr. Tharaldson is a sophisticated, billionaire real estate developer and guarantor. 

His willful failure to read the documents that obligated him and his company TM2I to

repay more than $100 million in construction loans for Manhattan West and earned him

$5 million in guarantor fees could not vitiate his knowing, intentional, and voluntary

waiver of his and TM2I’s jury-trial right.  The district court properly enforced those

conspicuous waivers under Lowe and bifurcated the bench trial of the Guarantors’ claims

from the jury trial of Club Vista’s claims in the manner expressly approved in Awada. 

Accordingly, Tharaldson’s request for writ relief must be denied in its entirety.

DATED this 30  day of March, 2011.th
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Procedure.
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