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Scott’s pesition as fiduciaries to Plaintiffs with respect to Plaintiffs 100% ownership interest in
the Prior Loan and the Edelstein Loan;'and {b) the Fiduciary Defendants’ position as fiduciaries
| to all Senior Loan participants, including CVSF. .

131. In connection with the Senior Loan, the Fiduciary Defendants made
misrepresentations to Plaintiffs and failed to disclose to Plaintiffs material information
concerning the Project and the Senior Loan, which are described under the following section
headings.

Deteriorated Project and Financial Prospects at October 15, 2007,

132. SFC and Scott attached to the Senior Loan Agreement, and BOk approved, a

pro forma for the Project that showed projected net income for the Project of $10,000,000
I rather than the $34,000,000 reflected in the pro forma that SFC and Scott had previously
provided to Plaintiffs and on which Plaintiffs had relied in making additional pre-
construction loans secured by the Property and in executing the Senior Loan Documents.

133. The Fidueiary Defendants knew about and initialed the revised pro forma
showing estimated net income from the Project less than one-third of the amount that had
been represented to Plaintiffs.

134. The Fiduciary Defendants failed to properly disclose to Plaintiffs in accordance
with standards of fiduciary disclosure the material adverse change between the May 2007 pro

forma and the October 15, 2007 pro forma.

135. The chaﬁges reflected in the revised pro forma was highly méteria] and
Plaintiffs never would have agreed to the Plaintiffs’ Senior Loan Documents had they known
of the substantial deterioration in the projected financial viability of the Project. |

Primary Reliance on Guarantors.

136. TheFiduciary Defendants failed to disclose tc Plaintiffs that their underwriting
ofthe Senicr Loan relied solely on the Guaranty and the unauthorized TM21 Guaranty, not
q on the financial viability of the Project. Instead they misled Plaintiffs into believing that
Il SFC, Scott and BOk had found the Senior Loan to be credit worthy on the basis of the merits

and projected performance of the Project.

229.
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137. Plaintiffs never would have agreed to the Plaintiffs’ Senior Loan Documents
had they known that the Fiduciary Defendants were not relying primarily on the financial
viability of the Project in underwriting the Senior Loan.

138. TheFiduciary Defendants later admitted to Plaintiffs orally in October 2008 and
in writing in December 2008, that their underwriting of the Senior Loan had relied solely on
|| the financial resources of the Guarantors and not primarily on the financial viability of the
Project as Plaintiffs had understood.

Fraud Relating to the Pre-Sale Condition.

139, A condition to the funding ofthe Senior Loan, and therefore to any liability of
Plaintiffs for any sum under the Senior Loan Decuments, was that $60,000,000 in “lender
approved” pre-sales and/or pre-leases must have occurred (the “Pre-Sale Condiﬁon”). (Senior
Loan Agreement §§ 4.1.3, 1.16.)

140. Plaintiffs would nothave agreed to the Plaintiffs® Senior Loan Documents had
they known that the Pre-Sale Condition was not satisfied, because: (a) bona fide, third party
pre-sales and pre-leases provide an assurance of true market interest in a project and a known
source of revenue for repayment of the loan; and (b) specific terms of the definition of
Qualified Sale were not met with respect to many of the alleged pre-sales.

141. The Fiduciary Defendants knew or should have known that the Pre-Sale
Condition was commercially atypical and unreasonable because it used language unusual for
this type of a condition in large condominium construction loans, by not expressly requiring
that Pre-Sales be bona fide sales to parties unrelated to Gemsione West, Inc. and its
affiliates, as this condition is designed to provide strong evidence of market acceptance of

the praject from persons whose net worth is not already invested in the project.

142, The Fiduciary Defendants had a duty not to approve and count toward

satisfaction of the Pre-Sale Condition, pre-sales that were made to insiders, affiliates or other

persons or entities related to Gemstone West Inc. Nevertheless, Gemstone West, Inc. and
SFC certified at the closing of the Senior Loan, and BOk accepted in approving advances

under the Senior Loan, that there were $62,700,000 of “lender approved” pre-sales and/or
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pre-leases, and that the Pre-Sale Condition had been satisfied. It was not reasonable or
appropriate to make this certification.

143. Gemstone West, Inc. and SFC certified, and BOk accepted in approving
advances under the Senior Loan, that the lender approved pre-sales and/or pre-leases
consisted of approximately $45,000,000 in residential pre-sales and approximately
$17,250,000 of commercial pre-sales and/or pre-leases.

144. The Fiduciary Defendants knew or should have known that at the closing of the
Senior Loan, at least $2,500,000 of the “lender approved” residential pre-sales (5.6%) were sales
to parties closely related to Gemstone West Inc., including but not limited to family members
of Gemstone West Inc.’s principal Alex Edelstein (Alex Edelstein, Charles Edelstein, Sara
Edelstein), Peter Smith (Gemstone West Inc.’s COQ), and Defendant Scott. Other “lender
approved” residential pre-sales may also be questionable related party sales.

145. The Fiduciary Defendants knew or should have known that at the closing of the
Senior Loaﬁ, all $17,250,000 of the commercial pre-sales and/or pre-leases were sales and/or
leases to parties closely related to the Gemstone West Inc. All three pre-leases were with
affiliates of the Gemstone West Inc. (Manhattan West Residential, Inc.; Gemstone Coffee
House, LLC, and Gemstone Development LLC (1,800 square feet)). The one commercial sale
($5.500,000) 'was to Santa Rita Management Company, an entity owned by the Edelstein’s
father.

146. The Fiduciary Defendants failed to disclose to Plaintiffs that highly
questionable reléted party seles and leases made up nearly one third ofthe entire $60,000,000
in “lender approved” pre-sales.

147. The certification by SFC that the Pre-Sale Condition had been satisfied, and
Bok’s acceptance of the certificate in approving advances under the Senior Loan, was false
and frandulent. '

148. After the closing of thr;: Senior Loan, many of the related party condominium
sales and the §5.5 million office sale were cancelled. The office sale was then “replaced” by

a Jease to Gemstone West Inc.’s affiliate Gemstone Development, L.L.C. (19,861 square
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Fraud Relating to First Lien Condition.
149. A condition to the closing ofthe Senior Loan, and therefore to the effectiveness

of Plaintiffs’ Senior Loan Documents, was that the Gemstone West Inc. provide a first

position Deed of Trust on the Project (the “First Lien Condition™). (Senior Loan Agreement
§§3.1.1,1.18;3.1.3,3.1.4)

150. Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents had
they known that the First Lien Condition was not satisfied, because of the hassle, expense,
and uncertainty of resolving mechanics lien clairns and collecting on title insurance policies.

151. The Fiduciary Defendants were aware prior to the closing of the Senior Loan
of any construction work that had been performed on the Project prior to recording of the
Senior Loan Deed of Trust, that might cause a broken priority with respect to the Senior
Loan.

152. The Fiduciary Defendants knew or should have known that under NRS
108.225(1) and (2), the Senior Debt Deed of Trust was legally subordinate to any and all
mechanics liens for any and all work performed from inception through the completion of
the Project the “Priority Construction Liens™). _

153. The Fiduciary Defendants also knew that the Deeds of Trust securing the Prior
Loan were prior and superior to any Priority Construction Liens.

154. The Fiduciary Defendants failed to inform Plaintiffs prior to the closing of the

Senior Loan of the existence or amount of any Priority Construction Liens and the fact that
they enjoyed a statutory preference over the Deed of Trust securing the Senior Loan,

135. SFC and Scott certified at the closing of the Senior Loan that the First Lien

Condition had been satisfied, and BOk accepted that certification in approving all advances
under the Senior Loan.
156. This certification, and BOk’s action thereon, was a misrepresentation and &

fraud.
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Insurance Over Broken Priority; Sﬁitcked Title Insurance Companies.

157. Fiduciary Defendants’ decision to use Commonwealth was a change from First
American Title Insurance Co. (“First American™) which had provided the title work and title
insurance on the Prior Loan and the Edelstein Loan.

158. The Fiduciary Defendants feiled to inform Plaintiffs pﬁn; to the closing of the
Senior Loan that they had chosen to “insure over” any Priority Construction Liens or that
they had switched from First American to Commonw ealth.

159. TheFiduciary Defendants knew or should have known that Commonwealth was
financially troubled and that First American was not. _

160. The Fiduciary Defendants failed to inform Plaintiffs prior to the closing of the
Senior Loan, of Commonwealth’s questionable financial condition.

161. Pilaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents had
they known that the Fiduciary Defendants were insuring over the Priority Construction Liens
and were switching from First American to Commonwealth.

162. InNovember2008, the Nebraska Insurance Commissioner informed Common-
wealth that it was in a “hazardous financial condition” under Nebraska law and filed a
petition for rehabilitation against Commonwealth. Commonwealth consented to the
rehabilitation petition. '

163. Also inNovember 2008, the parent company of Commonwealth, Land America
Financial Group, Ine. filed a petition under Chapter 11 of the Bankruptcy Code.

164. OnoraboutDecember22, 2008, under regulatory pressure on CommonWealth,
Fidelity National Title Insurance Company acquired Commonwealth from its parent

company. It is not presently known whether Fidelity National Title Insurance Company

24 “ assumed all of the Labilities of Commonwealth.

Subordination Exacerbates Broken Priority.
165. The Fiduciary Defendants knew or should have known that subordinating the
Deeds of Trust securing the Prior Loan to the Deed of Trust securing the Senior Loan would

create a substantial risk of elevating any Priority Construction Liens in priority ahead of the

-33.

SA 170




[\

NG~ Sy W B W

11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

Prior Loan.

166. The Fiduciary Defendants failed to inform Plaintiffs or other Loan Participants
of the risk that any Priority Construction Liens would become senior to the Deeds of Trust
securing the Prior Loan as a result of the DOT Subordination and to prdvide their evaluation
of that risk.

167. The Fiduciary Defendants caused the DOT Subordination to be drafted in a
manner that substantially increased the risk that any Priority Construction Liens would
become senior to the Prior Loan &s a result of the DOT Subordination. Specifically,
paragraph 1 provides that the extent ofthe subordination is "as though the Mezzanine Deeds
of Trust bad been recorded subsequent to the recordation of the $110,000,000 Senior Debt
Deed of Trust.” Under that hypothetical recording order, the Prior Loan would also have been
subordinate to any previously vested Priority Construction Liens. If the language of
paragraph 1 had been drafted so that the extent of the subordination were "as though the
Senior Debt Deed of Trust had been recorded prior to the recordation of the Mezzanine
Deeds of Trust" that argument would be negated. Also paragraph 10 provides that the DOT
Subordination "shall not be construed as affecting the priority of any other liens or
encumbrances in favor of SFC on the Trust Property." The failure also to negate any intent
to affect the priority of other liens arguably supports giving effect to the literal language of
paragraph 1.

1 68; Plaintiffs would nothave agreed to the Plaintiffs’ Senior Loan Documents, had
they known that the Fiduciary Defendants through their drafting of the DOT Subordination
had substantially increased the risk of any Priority Construction Liens gaining priority over
the Deeds of Trust securing the Prior Loan and the Edelstein Loan.

169. TheFiduciary Defendants failed to inform Plaintiffs and other Loan Participants
that the DOT Subordination Agreement had been drafted in a manner that substantially
increased the risk that any Priority Construction Liens would become senior to the Prior Loan

as a result of the DOT Subordination.
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1 Fraud Relating to Terms of Guaranty, the TM2I Guaranty and the DOT
2 || Subordination. ‘

3 | 170.  AsFiduciaries, Defendants Scott, SFC and BOk had a duty to disclose that they
4 || were preparing legal instruments that had the effect of negating protective provisions of
5 || Nevada law.

6 171.  The Fiduciary Defendants caused to be prepared and submitted to Tharaldson
7 | for signature a form of Guaranty of the Senior Loan that contained a Nevada choice of law
8 || provision,

9 172. The Fiduciary Defendants knew or should have known that Nevada law
10 || provided a single action rule and also accorded to & guarantor of a real estate loan a fair
11 } market value defense, insuring that tﬁe guarantor’s exposure for a deficiency judgment was
12 l limited to the excess of the loan over the fair market value of the loan collateral for a
13 || deficiency judgment.

14 173. The Fiduciary Defendants knew that Nevada law permitted a guarantor in a
15 || commercial loan over $500,000 to waive the single action rule and the guarantor’s fair
16 || market value defense.

17 174.  The Fiduciary Defendants inserted in the Guaranty ofthe Senior Loan a waiver
18 || of all statutory rights of a ;guaranmr under Nevada law, including the single action rule and
19 ’ the fair market value defense. They did not properly disclose to Plaintiffs their insertion of
20 || this waiver provision or explain its practical and legal ramifications.

21 175.  The Fiduciary Defendants caused to be prepared and submitted to TM21 for
22 ! signature & form of guaranty that adopted North Dakota law.

23 176. The Fiduciary Defendants knew or should have known that North Dakota law
24 || did not provide a single action rule nor extend a borrower’s fair market value defense to a
25 || guarantor. They did not properly disclose to Plaintiffs that they had selected the law of a
26 { state which substantially altered their rights as they would have existed under Nevada law
27 |l or explain its practical and legal ramifications.

28 “ 177.  The Fiduciary Defendants advised Plaintiffs that the documents they were
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| signing, including the Guaranty, and the TM2I Guaranty, were appropriate to sign and
protected Plamiiffs’ interests, as was the DOT Subordination relating to the Prior Loan which
SFC a5 Lender was signing.
“ 178. TheFiduciary Defendants failed to advise Plaintiffs that under the Guaranty and
the TM21 Guaranty, Tharaldson’s exposure on the Guaranty and TM2I’s exposure on the
TM2I Guaranty would be far greater than Plaintiffs intended or understood because of the
waivers contained in the Guaranty and the choice of law in the TM2I Guaranty.
179. The provisions the Fiduciary Defendants inserted into the Guaranty instruments
" were one sided and greatly beneéfitted BOk and the other participating lenders to the
W substantial detriment of Tharaldson and TM2I. The Fiduciary Defendants failed to advise

Plaintiffs to consult with independent counsel concerning the Plaintiffs’ Senior Loan
Documents due to the Fiduciary Defendants’ conflicting duties of undivided loyalty with
respect thereto.

180. In agreeing to Plaintiff's Senior Loan Documents, Tharaldson, CVFS and
TM2L, if TM2I in fact validly authorized the TM2I Guaranty, were unaware of Nevada law
permitting waiver of the fair market vatue defense, the legal effect of the waiver provisions
inserted in the Guaranty, that North Dakota law did not extend a borrower’s fair market value
defense to a guarantor, or the legal risks inherent in the DOT Subordination in light of the

| undisclosed Priority Construction Liens.

181. Plaintiffs would nothave agreed tothe Senior Loan Documents had they known

any of the matters alleged in the preceding paragraph.
Administration of Sepior Loan

182. Duringtheir due diligence review of the Senior Loan, the Fiduciary Defendants
failed to detect that the $79,000,000 fixed sum construction contract for the Project failed to
cover about $3,800,000 in work required by the construction drawings for completion ofthe
Project. |

183. During the course of their administration of the Senior Loan, when the

Fiduciary Defendants did become aware of'this problem, they failed to secure an early and
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appropriate resolution of the scope problem with the existing contractor to maintain a fixed
sum contract increased by some amount to cover cost overruns.

184. During the course of their administration of the Senior Loan, the Fiduciary
Defendants in their inspections of construction progress, failed to detect that about
$7,900,000 in work on the Project was not properly performed in accordance with the
construction documents and would have to be redone.

185. Duringtheir administration ofthe Senior Loan, the Fiduciary Defendants failed
to take appropriate action to avert approximately $25.8 million in construction liens against
the Project.

186. As the direct and proximate result of these actions and omissions by the
Fiduciary Defendants, Plaintiffs and the other participants in the Senior Loan are left with
an unfinished Project on which construction has ceased, encumbered by $25.8 million in
construction liens, and with virtuaily all pre-sale purchasers of residential condominiums and
lessees of commercial office space having fled from the Project.

 Defamatory Statements

187. From at least December 15, 2008, SFC and BOk as Co-Lead Lenders have
engaged in oral and written communications with the other participants in the Senior Loan.

188. These communications have included, but are not limited to, such statements as:

A.  Tharaldson’s failure to agree to the Co-Lead Lenders’ restructure proposal
“will likely have farther reaching negative implications for his banking relationships with all
banks going forward.” }

B.  Tharaldson’s “reputation will be unquestionably dainaged.”

C.  “The 29 banks stretching from North Dakota to Oklahoma that are in this
deal, plus banks not in this deal, will look very unfavorably on any future credit request from
Gary.”

189. Inlight ofthe Fiduciary Defendants’ fraud, constructive fravd, breach of fiduciary
duty, breaches of contract, and negligence which caused the problems now facing Plaintiffs and
the other participants in the Senior Loan, the above statements are false and misleading,
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190. The above statements are defamatory per se.

Termination of SFC’s Agenc ior Loan, the Edelstein Loan
the Mezzanine Loans, and the Senior Loan

191. On or about January 12, 2009, Plaintiffs terminated all of the CVES Pre-Senior
Loan Participation Agreements and demanded that SPC assign all components of the loans
covered thereby to CVFS and deliver all of the executed original loan documents for such loans
to CVFS.

192. Onorebout January 12, 2009, Plaintiffs terminated the CVF'S Senior Participation
Agreement and demanded that SFC assign all components of the loans covered thereby to CVFS
to the extent of its percentage interest therein.

Punitive Damages

193, Assetforth more fully in the following claims for relief, Plaintiffs’ claims against
the Fiduciary Defendants for fraud, constructive fraud, loan ﬁ'aud, securities fraud, defamation,
breach of fiduciary duty, aiding and abetting breach of fiduciary duty, acting in concert/civil
conspiracy, and negligence to the extent such negligence rises to the level of gross negligence
(the “Predicate Claims™) are independent tort claims not arising from contract.

194, The Fiduciary Defendants” actions giving rise to the Predicate Claims make them
puilty of “oppression, fraud or malice, express or implied.”

195. TheFiduciary Defendants’ actions giving rise to the Predicate Claims constituted
conduct intended to injure Plaintiffs.

196. The Fiduciary Defendants’ actions giving rise to the Predicate Claims constituted
“despicable conduct which is engaged in with a conscious disregard of the rights of others ....”

197. The Fiduciary Defendants acted intentionally and/or in concert and are subject to
joint and several liability for all damages msiﬂﬁng therefrom.

198. Plaintiffs are enfitled to an award of punitive damages against the Fiduciary

Defendants in an amount not more than three times the compensatory damages proved at trial.
-38-
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FIRST CLAIM FOR RELIEF
(Fraudulent Misrepresentation)
199, Plaintiffs incorporate by reference all prior paragraphs of'their Second Amended
Complaint.
200. Defendants Scott and SFC, in connection with inducing Plaintiffs to enter into the
! Senior Loan transaction made the fdllowing misrepresentations of material fact:
A.  Scottand SFC told Plaintiff thet SFC and BOk had thoroughly underwritten

the Project and that the Project, on its own merits was a viable and prudent credit risk that

justified the Senior Loans;
l " B.  Scott and SFC told Plaintiffs that SFC expected the Project to generate

|

$34,000,000 in net revenues based on project pro formas and their thoroughunderwriting of the

Project;

C.  SFCand BOk, by making statements, representations and warranties either
expressed or necessarily implied in funding advances under the Senior Loan that all of the
conditions precedent to funding of the Senior Loan had been satisfied.

201. Plaintiffs are informed and believe that Scott and SFC made additional

misrepresentations of fact which Plaintiffs have not yet discovered and reserve the right to prove

additional misrepresentations at trial.

F

|| connection with the Senior Loan. Specifically, Contractor represented that:
A. “All liens, claims, rights, remedies and recourses that [Asphalt Products

202. Contractor made certain representations to SFC, as agent for Plaintiffs, in

Corporation] may have or may otherwise be entitled to assert against all or any portion of the
Project shall be, and they hereby are made expressly subordinate, junior and inferior to the liens,
claims, rights, remedies and recourses as created by the Loan Agreement and the Collateral

Documents™;

B. That no work had been completed to date on the Property or the Project;
C.  That the Contractor Certification and Sworn Staternent were complete,

when in fact they did not identify every subcontractor and supplier, the dollar amount that was
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payable to each such subcontractor and supplier, nor all of the costs required to complete the
Project, all of which were required to be set forth; and
D. That the Contractor Certification and Sworn Statement were correct, when
in fact both Contractor and Gemstone West Inc. wéll knew that due to changes made by several
different sets of “Delta” drawings, that the total cost for the Project would substantially exceed
$78.9 million.
203. Scott, SFC and Contractor made the aforementioned representations with either

L v
! knowledge or belief that they were false or without sufficient foundation.

204. Scott, SFCand Contractor made the aforementioned representations with the intent
that Plaintiffs rely on them.
205. The representations by Scott, SFC and Contractor were material to Plaintiffs’

actions with respect to the Senior Loan.

206. Plaintiffs had a right to rely on the representations of Scott, SFC and Contractor.

207. Plaintiffs did detrimentally rely upon those representations by agreeing to the
Plaintiffs’ Senior Loan Documents.

208. Scott, SFC and Contractor knew or should have known that the representations
were false.

209. Plaintiffs were ignorant of the falsity of the representations.

210. As the direct and proximate result of the representations, Scott, SFC and

Contractor induced Plaintiffs to agree to the Plaintiffs’ Senior Loan Documents.

211. Scott and SFC acted as agents for BOk in comnection with making the

| misrepresentations alleged above, and BOK is liable as if it had made those misrepresentations
itself.

212.  As the result of the Fiduciary Defendants’ conduct and Contractor’s conduct,
Plaintiffs were substantially damaged in an amount to be proven at trial.

213. Plaintiffs’ execution of the Senior Loan Documents (including but not limited to

the waivers of jury trial in the Guaranty and the unauthorized TM21 Guaranty) was induced by

78 n the fraud of Fiduciary Defendants. Gemstone West, Inc., and the Contractor and therefore are
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not the valid, binding, or enforceable obligations of Plaintiffs. Plaintiffs are entitled to a

2 |t Declaratory Judgment voiding the Plaintiffs’ Senior Loan documents. Alternatively, they are
3 || entitled to equitable reformation of the Plaintiffs’ Senior Loan documents.
4 214, Inthealternative, the matters alleged as frawdulent misrepresentations were mutual
5 | mistakes of fact or law or unilateral mistakes of fact or law induced through Defendants’
6 ineqqitabie conduct, and Plaintiffs are entitled to equitable rescission or reformation of
7 || Plaintiffs’ Senior Loan documenis.
8 215. By virtue of their agencies for one another, the Fiduciary Defendants are jointly
9 | and severally liable on this claim.
10 | 216. Byvirtueof their action in concert, Gemstone West, Inc. and Contractor are jointly
11 }| and severally liable on this claim.
12 SECOND CLAIM FOR RELIEF
13 {Fraudulent Concealment/Fraudulent QOmissions)
14 217. Plaintiffs incorporate by reference all prior paragraphs of their Second Amended
15 || Complaint. ‘
16 218. Bymakingthemisrepresentations andreiiance-inducing statements alleged herein,
17 || Defendants Scott and SFC had a duty to speak and disclose the following material facts, which
18 || they knew and which were necessary to make the statements which Scott and SFC did make not
19 || misleading:
20 a. That even though they had previously shared with Plaintiffs a pro forma
21 projecting $34 million in net project income, Defendants Scott, SFC and
22 BOk had in their possession at the time the Senior Loan closed a revised
23 pro forma which they did not share with Plaintiffs projecting only $10
24 million in net project income;
25 b. That SFC and BOK had not underwritien the Senior Loan on the basis of
26 the financial merits and viability of the Manhattan West Project, but instead
27 had based their underwriting decision solely on the strength of the
28 guarantees of Tharaldson and TMZ2I;
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C. That First American Title Insurance Co. had refused to issue title insurance
because of prior recorded liens of the General Contractor;

d That SFC and BOk were closing the Senior Loan transaction with actual

A and undisclosed knowledge that they were insuring over known General
Contractor lien claims;

e. That so-called lender approved pre-sales were ﬁot arms length sales to
unrelated third parties, but in many cases were to the affiliates or principals
of the developer or to other insiders;

L. That Scott and SFC acting as dual agents for Plaintiffs and BOk had an
inherent conflict of interest that could not be waived;

g That Scott and BOk had prepared guaranty documentation that
substantially reduced Plaintiffs’ rights under Nevada law and materially
enhanced BOK’s position at Plaintiffs’ expense and detriment.

219. Oninformation and belief, Scott and SFC concealed and omitted to state additional
material facts which Plaintiffs have not yet discovered. Plaintiffs reserve the right to prove such
additional concealment and omissions at trial.

220. Defendants Scott and SFC knew the truth of the foregoing facts, knew that
Plaintiffs were ignorant of the truth of those facts and knew that they were material to Plaintiffs’

19 || decision to enter info the Senior Loan transaction. Defendants Scoit and SFC concealed and

20
21
22
23
24
25
26
27
28

omitted to state these material facts for the purpose of inducing Plaintiffs to enter into the Senior
Loan fransaction.

221. Defendants Scott and SFC were acting as agent for Defendant BOk in connection
with these concealed and omitted facts and BOk is liable to Plaintiffs for the actions of Scott and
SFC as if BOk itself had concealed materia] facts and made material omissions.

222. By makingthemisrepresentations and reliance-inducing statements alleged herein,
Defendants Gemstone West Inc. and Contractor had a duty to speak and disclose the following
material facts, which they knew and which were necessary to make the statements which
Gemstone West Inc. and Contractor did make not misleading:
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A.  That the Abacus report had estimated construction costs for the Project to
be approximately $6 million higher than the purported $78.9 million guaranteed maximum price
for the Project.

B.  Thatmorethan a month after signing the Construction Contract, Contractor
had disputed the assertion of Gemstone West, Inc. and of SFC to Plaintiffs and that there was
a guaranteed maximum price of $78.9 million for the Project, and in fact had demanded an
additional $6 million for the Project.

C. That Gemstone West, Inc. and Contractot had negotiated a “side
agreement” in order to accelerate between $1.3 million and $4.0 million of funding for later
ManhattanWest phases into the cost for the Project.

D. That prior to first funding of the Senior Loan, Contractor had submitted to
Gemstone West Inc. change orders totaling approximately $2,500,000 based in part upon several
sets of “Delta” drawings making changes to the plans and specifications from the plans that were
the basis for the purported $78.9 million guaranteed maximum price.

E. That prior to the first funding ofthe Senior Loan, Contractor had submitted,
and Gemstone West, Inc. had approved and submitted to Nevada Construction Services, a
“Reallocation of Funds™ which eliminated the $2 million cost of the fire sprinkler system from
the schedule of values for the Project, apparently pursuaﬁt to the “side agreement” under which
Gemstone West Inc. and Contractor agreed to get funds to Contractor in excess of the purported
$78.9 million guaranteed maximum price.

F. That prior 10 the first funding of the Senior Loan, Contractor had not
secured complete “buy out” of the job from subcontractors and suppliers, and in fact had scope
gaps of approximately $3.8 million between the work required under the Construction Contract
and the work required from certain key subcontractors.

G.  Thatpriortothe first funding ofthe Senior Loan, Contractor had steadfastly
refused to provide copies of all subcontracts to Gemstone West, Inc. and to SFC,

notwithstanding repeated requests for those documents, because Contractor was concerned that
providing the contracts would make Contractor “look bad” and would reveal that Contractor

28h
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rather than Gemstone West, Inc. was responsible for substantial project delays that were then
known.

H.  That prior to the first funding of the Senior Loan, the two commercial
buildings at ManhattanWest, which the pro forma indicated would provide the first revenue from
the Project, were 60 days behind schedule and the nine story Element House residential building
was 90 days behind schedule.

223. On information and belief, Gemstone West Inc. and Contractor concealed and
omitted to state additional material facts which Plaintiffs have not yet discovered. Plaintiffs
reserve the right to prove such additional concealment and omissions at trial.

224. Defendants Gemstone West Inc. and Contractor knew the truth of the foregoing
facts, knew that Plaintiffs were ignorant of the truth of those facts and knew that they were
material fo Plaintiffs’ decision to enter into the Senior Loan transaction. Defendants Gemstone
West Inc. and Contractor concealed and omitted to state these material facts for the purpose of
inducing Plaintiffs to enter into the Senior Loan transaction.

225. Plaintiffs have been damaged and are entitled to recover their damages according
to proof at trial.

226. Plaintiffs’ agreement to the Plaintiffs’ Senior Loan Documents (including but not
limited to the waivers of jury trial in the Guaranty and the purported TM2I Guaranty) was
induced by the fiduciary Defendants’ fraudulent concealment and omissions and therefore are
not the valid, binding or enforceable obligations of Plaintiffs. Plaintiffs are entitled to a
Declaratory Judgment voiding any and all of Plaintiffs’ obligations under the Senior Loan
documents. Alternatively, they are entitled to equitable reformation of the Plaintiffs’ Senior
Loan documents.

227. In the alternative, the matters fraudulently concealed or omitted were mutual
mistakes of fact or law or were unilateral mistakes of fact or law induced by Defendants’
inequitable conduct and Plaintiffs are entitled to equitable rescission or reformation of Plaintiffs’
obligations under the Senior Loan documents.

228. By virtue of their agencies for one another, the Fiduciary Defendants, Gemstone
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West, Inc., and Contractor are jointly and severally liable on this claim.
229. Byvirtue oftheir aéﬁon in concert, Gemstone West, Inc, and Contractor are jointly
and severalty liable on this claim.
THIRD CLAIM FOR RELIEF
(Constructive Frand)
~ 230. Plaintiffs incorporate by reference all prior paragraphs of their Second Amended
Compiaint.

231.  The Fiduciary Defendants had a fiduciary and confidential relationship with
Plaintiffs.

232. Given the nature of their relationship, the Fiduciary Defendants were under a duty
to disclose to Plaintiffs on a timely basis all material information relating to their decisions to
agree to the Plaintiffs’ Senior Loan Documents.

233.  The Fiduciary Defendants were aw&e of all of the following prior to the closing
of the Senior Loan:

A.  TheDeteriorated Fin;'mcial Prospects as set forth under that heading above.

B.  The Primary Reliance on Guarantors as set forth under that heading above.

C.  The Imsurance over Broken Priority and Switched Title Insurance
Companies as set forth under that heading above.

B.  The Subordination Exascerbates Broken Priority as set forth under that
heading above.

E. The Fraud Relating to Terms of Guaranty, TM2I Guaranty and
Subordination as set forth under that heading above.

234. The Fiduciary Defendants also failed to disclose:

A.  That they were underwriting the Project based solely on the Guarantees;

B. That the pro forma project profits had decreased from $34,000,000 to
£10,000,000;

C.  That the pre-sale conditions were met only through significant sales to

insiders and affiliates;
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D.  That there were known lien priority problems which at least one title
insurer had refused to insure over;

E.  That Scott and SFC had substantial conflicts of interest;

F.  That 8FC and BOk had prepared guaranty documents that were highly
disadvaniageous to Plaintiffs’ rights under Nevada law.

235. Each of the items of information described in the preceding paragraphs were
material to Plaintiffs’ decisions to agree to the Plaintiffs’ Senior Loan Documents, including the
TM2I Guaranty.

236. TheFiduciary Defendants failed to disclose that material information to Plaintiffs.

237.  Asthedirectand proximateresult of the Fiduciary Defendants’ misrepresentations
and omissions, Plaintiffs were substantially damaged in an amount to be proven at trial.

238. Plaintiffs’ execution of the Senior Loan Documents (including but not limited to
the waivers of jury trial in the Guaranty and the unauthorized TM2]I Guaranty) was induced by

]
Fiduciary Defendants’ constructive fraud and therefore are not the valid, binding, or
| enforceable obligations of Plaintiffs. Plaintiffs are entitled to a Declaratory Judgment

voiding the Senior Loan documents. Alternatively, they are entitled to equitable reformation

! of the Plamtiffs’ Senior Loan documents.

239. Inthe altemative, the matters alleged as constructively frandulent were mutual
mistakes of fact or law or were unilateral mistakes of fact or law induced by Defendants’
inequitable conduct, and Plaintiffs are entitled to equitable rescission or reformation of
Plaintiffs’ Senior Loan Documents.

240, By virtue of their agencies for one another, the Fiduciary Defendants are jointly
and severally liable on this claim.

FOURTH CLAIM FOR RELIEF
(Negligent Misrepresentation/Negligent Omission)

241. Plaintiffs incorporate by reference all prior paragraphs of their Second
Amended Complaint.

242. The Fiduciary Defendants had a duty to exercise due care in making
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representations to Plaintiffs concerning the Senior L oan, to make all material disclosures, and
-to scrupulously act in Plaintiffs® best interests.

243, The Fiduciary Defendants’ made cerfain representations to Plaintiffs in
connection with the Senior Loan, including but not limited to:

A.  That the Fiduciary Defendants were primarily relying on the financial
viability of the Project in underwriting the Senior Loan and that Tharaldson’s eprsure on
the Guaranty and TM2I’s exposure on the TM2I Guaranty, if TM2I properly authorized that
Guaranty, would be limited.

B.  That the Pre-Sale Condition was satisfied.

C.  That the other conditions precedent to funding were satisfied.

D.  That Fiduciary Defendants had performed reasonable and prudent due
diligence and underwriting for the Project.

244. On information and belief, Fiduciary Defendants made other negligent
misrepresentations which Plaintiffs have not yet discovered. Plaintiffs reserve the right to
prove such other negligent misrepresentations at trial.

245. The Fiduciary Defendants had a duty to exercise due care in not omitting to
state material facts, to make all material disclosures, and to scrupulously act in Plaintiffs’
best interest.

246. The Fiduciary Defendants breached this duty by omitting to state:

A, Thateven though they had previously shared with Plaintiffs a pro forma

projecting $34 million in net project income, Defendants Scott, SFC and
BOK had in their possession at the time the Senior Loan closed a revised
pro forma which they did not share with Plaintiffs projecting only $10
million in net project income;

B.  That SFC and BOk had not underwritten the Senior Loan on the basis

of the financial merits and viability of the Manhattan West Prdject, but
instead had based their underwriting decision solely on the strength of

the guarantees of Tharaldson and TM2I;
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C.  That First American Title Insurance Co. had refused to issue title
insurance because of prior recorded liens of the General Contractor;

D.  ThatSFC and BOk were closing the Senior Loan transaction with actual
and undisclosed knowledge that they were insuring over known General
Contractor lien claims;

E.  That so-called lender approved pre-sales were not arms length sales to
unrefated third parties, butin many cases were to affiliates or principals
of the developer or to other insiders;

F. That Scott and SFC acting as dual agents for Plaintiffs and BOk had an
inherent conflict of interest that could not be waived;

G.  That Scott and BOk had prepared guaranty documentation that
substantially reduced Plaintiffs’ rights under Nevada law and materially
enhanced BOk’s position at Plaintiffs’ expense and detriment.

247.  On information and belief, Fiduciary Defendants made additional negligent
misrepresentations and/or omissions which Plaintiffs have not yet discovered. Plaintiffs
reserve the right to prove such additional negligent misrepresentations and/or omissions at
trial.

248. In making these negligent misrepresentations, and negligent omissions the
Fiduciary Defendants breached their duty of care.

249, The representations were false, and the facts omitted were material,

250. As the direct and proximate result of the misrepresentations and omissions,

t Plaintiffs were substantially damaged in an amount to be proven at trial.

251. Plaintiffs’ agreement to the Plaintiffs’ Senior Loan Documents {including but not
limited 10 the waivers of jury trial in the Guaranty and the unauthorized TM2I Guararmty) was
induced by the negligent misrepresentations and omissions and therefore are not the valid,
binding, or enforceable obligations of Plaintiffs. Plaintiffs are entitled to a Declaratory
Judgment voiding the Senior Loan documents. Alternatively, they are entitled to equitable

reformation of the Plaintiffs’ Senior Loan documents.
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252. In the alternative, the matters identified as misrepresentations or omissions were

mutual mistakes of fact or law or unilateral mistakes of fact or law induced by Defendants’
inequitable conduct, and Plaintiffs are entitled to equitable rescission or reformation of
Plaintiffs® Senior Loan documents. »

253. By virtue of their agencies for one another, the Fiduciary Defendants are jointly
and severally liable on this claim.

FIFTH CLAIM FOR RELIEF
(Securities Fraud - Violation of NRS 90.211 et seq.) ,

254. Plaintiffs incorporate by reference all prior paragraphs of their Second Amended

Complaint.

255. As alleged more fully above and incorporated herein, the Fiduciary Defendants

13
14
15
16
17

o

18
19
20

27 |
28

directly or indirectly, made certain untrue statements of material fact and/or omitted to state

certain material facts necessary to make the statements made not misleading to Plaintiffs in

connection with an offer to sell and/or the sale of a security.
‘ 256. The Senior Loan Agreement, includingthe Plaintiffs’ Senior L oan Documents and
Loan Participation, are all “securities” within the meaning of NRS 90.295.

257. The Loan Participation transaction and Senior Loan Agreement were unique and
were made in reliance on the unusual relaﬁpﬁslﬁp of trust and confidence that existed between

Plaintiffs and Scott and SFC.

258. The Loan Participation transaction was not a simple investment in a promissory
note or even a typical loan participation transaction for numerous reasons including, but not
limited to the following:

A.  Atypical loan participation has one to four participating lenders. This loan
i participation had 29 participants. |

B. A usual seller of participation interests is a bank who sells participations
in a loan to avoid violating federal lending limits. Here the “seller” is not an actual lender and
does not advance its own loan funds. Instead its entire business is to find investors to invest in

and fund loans.

-45.

SA 186




C.  Usualloan participants are banks or other lending institutions, Here Plaintiff
Participant CVFS as well as other participants were non-bank enfities.

D.  Inatypical participation, the participants fund only part of the loan with the
seller funding the balance. Here the participants funded the entire loan and Plaintiff Participant
CVFS funded only a small percentage of the Senior Loan but its affiliate Tharaldson gave a
100% guaranty of the entire loan (and TM2I signed the unauthorized Guaranty as part of the
Loan).

E.  In a typical participation, guarantees are provided by affiliates of the
borfower. Here, Plaintiffs who had no interest in the borrower provided 100% guarantees,

F.  Inatypical loan participation, the loan is underwritten and collateralized
on the value of a first position lien on the project property, with guarantees serving as potential
and additional supplemental collateral. Here, the co-lead lenders admit that the loan was
underwritten not based on the real property collateral, but based solely on the guarantees
provided by Plaintiff Participant.

- G.  Inatypical participation, if the project fails the participant loses no more
than its participation interest. Here, if the Project fails, Plaintiff Participants lose their $46
million of subordinated debt, and are on the hook through their guarantees for 100% of the
Senior Loan. ‘

259. The existence of 100% guarantees by a project lender and affiliates of a project
participation make this investment an unusual transaction that never would have proceeded
without guarantees by parties who were wholly unafﬁliated with the Project developer/borrawer.
This investment is not a normal lender/borrower relationship or a standard lending transaction.

260. The transaction whereby Fiduciary Defendants, Gemstone West, Inc., and
Contractor induced CVFS to subordinate $46 million of debt to the Senior Loan, and induced
Tharaldson and TM2I to give guarantees in exchange for fees and a 5% or 500 basis point “cut”
of interest on money they did not loan, was an investment contract and therefore a security. The
$46 million of subordinated debt, the Guaranty, and the unauthorized TM2I Guaranty were a

passive investment of risk capital without control involving an investment of money or a
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monetary equivalent in a common enterprise (the Project and the Senior Loan consortium and
its 29 participating lenders) with an expectation of profits (the 500 basis point cut) solely from
the efforts of others (the developer’s ability to retire the Senior Loan through success of the
Project, the Fiduciary Defendants’ management of the Loan/Project, and the ability and
willingness of Gemstone West Inc. and Contractor to construct the Project for a $78.9
guaranteed maximum price).

261. The transaction whereby CVFS’s Prior Loan, the Edelstein Loan, and the Deeds
of Trust securing those Loans were purportedly subordinated to the Senior Loan in connection
with issuance of the Guaranty and the Senior Loan Participation was an investment contract
which created equity in the Project for the Senior Loan. Defendants® Credit Display treats the
mezzanine financing as equity both in its narrative description of the transaction and in the
Source and Use of Funds portion of the Credit Display.

262. On information and belief, both Plaintiffs and Defendants viewed (a) the
investment contract transaction involving the guarantees and (b) the loan participation
transaction and (c) the investment contract under which $46 million of CVFS debt was
subordinated and treated as equity, as securities, and their motivation in entering into the
transactions treated Plaintiffs, through the Guarantees and DOT Subordination, as if they had
made an equity investment in the Project. All purchasers of loan participation interests were
motivated by investment motives.

263. The Senior Loan participation transaction including the subordination of $46
million in debt and the Guaranty given by Plaintiffs involved 2 broad plan of distribuﬁon and
common trading with 29 actual participating lenders and, on information and belief, additional
offerees of participation interests who chose not to invest. Co-lead lender SFC made no funding
imvestment with its own money; all the loan capital came from loan perticipants, several of
whom were not banks or financial institutions.

264. On information and belief, parties to the Senior Loan transaction and Plaintiffs’
Senior Loan Documents considered participation in the Senior Loan transaction to be an

investment, and reasonably expected the participation interests to be investments.
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265. There is no effective regulatory scheme outside of the securities laws to protect
Plaintiffs or the loan participants. .

266. Plaintiffs did not know that a statement of material fact was untrue or that there
was an omission of a statement of material fact.

267. The Fiduciary Defendants knew or in the exercise of reasonable care could have
known of the untrue statements or misleading omissions.

268. Scott is a control person with respect to SFC.

269. BOk provided material assistance to SFC and Scott in their violations of the
Nevada Securities Act. .

270. TheFiduciary Defendants are civilly liability to Plaintiffs for damages as provided
in NRS 90.660(1)(d).

SIXTH CLAIM FOR RELIEF
(Defamation)

271.  Plaintiffs incorporate by reference all prior paragraphs of their Second Amended
Complaint as if set forth fully herein.

272. SFC and BOk as Co-Lead Lenders made statements, including but not limited to,
that:

‘A. Thearaldson’s failure to agree to the Co-Lead Lenders’ restructure proposal

“will likely have farther reaching negative implications for his banking relationships with all
banks going forward.”

B.  Tharaldson’s “reputation will be unquestionably damaged.”

C.  “The 29 banks stretching from North Dakota to Oklahoma that are in this
deal, plus banks not iﬁ this deal, will look very unfavorably on any future credit request from
Gary.” ‘

273. The statements made by SFC and BOk as Co-Lead Lenders were published to the
other 27 Senior Loan participants and potentially republished to numerous other people,
including but not limited to persons employed by the 27 Senior Loan participants, persons doing

business with the 27 Senior Loan participants, and persons in the communities in and around the
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Property and Project. ,

274. The statements made by SFC and BOk are false and defamatory and impeached
the honesty and integrity of Plaintiffs.

275.  SFCand BOk made the statements with knowledge of their falsity or with reckless
disregard of whether the statements were true, but at a minimum, negligently.

276.  As a direct and proximate result of the defamation made by SFC and BOk,
Plaintiffs have suffered serious injury to their business reputations.

277.  Further, in light of the Fiduciary Defendants® fraud, constructive fraud, breach of
fiduciary duty, breaches of contract, and negligence which caused the problems now facing
| Plaintiffs and the other participants in the Senior Loan, the above statements are false and
misleading and defamatory per se and are actionable irrespective of special harm,

* SEVENTH CLAIM FOR RELIEF
| (Breach of Fiduciary Duty)
278. DPlaintiffs incorpaorate by reference all prior paragraphs of their Second Amended

Complaint.

279, TheFiduciary Defendants were agents of Plaintiffs and owed to Plaintiffs fiduciary
duties of undivided loyalty, due care, and full disclosure of material information.

280. TheFiduciary Defendants breached their fiduciary duties to Plaintiffs by making
misrepresentations, concealing and failing to disclose maferial facts and failing to inform
Plaimiffs of material information related to their agency, and by acting for their own benefit and
the benefit of others which actions cenflicted with the best interests of Plaintiffs.

281. As the direct and proximate result of the Fiduciary Defendants’ breaches of
fiduciary duty, Plaintiffs have been substantially damaged.

282. The Fiduciary Defendants acted intentionally and/or in concert and are subject to
joint and several liability for all damages resulting therefrom.

EIGHTH CLAIM FOR RELIEF

(BOK, Aiding and Abetting Breach of Fiduciary Duty)

u 283. Plaintiffs incorporate by reference all prior paragraphs of their Second Amended

-53-

SA 190




Wooet 1 on i B W b

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

‘ Complaint,

284. TheFiduciary Defendant BOk was aware of the fiduciary duties owed to Plaintiffs
by Scott and SFC.

285. The Fiduciary Defendant BOk knew or should have known that Fiduciary
Defendants Scott and SFC were breaching their fiduciary duties to Plaintiffs.

286. TheFiduciary Defendant BOk acted intentionally and/or in concert with Scott and
.SFC and provided substantial assistance to them in their breaches of fiduciary duty toward
Plaintiffs.

287. Asthedirect and proximate result of the actions of Fiduciary Defendant BOk, the

NINTH CLAIM FOR RELIEF
(Acting in Concert/Civil Conspiracy)

} Plaintiffs have been substantially damaged in an amount to be proven at trial.

288. Plaintiffs incorporate by reference all prior paragraphs of their Second Amended

Complaint,

289. The Defendants, and each of them, acting in concert with each of the other
Defendants’ tortious conduct constituted a breach of their duties, including but not limited to
fiduciary duties, to Plaintiffs. ‘

250. Defendants, and each of them, knew that they were agreeing to engage in conduct

that involved misrepresentations of material fact, omissions to state material facts, and/or breach

of fiduciary duties and a substantial risk of harm to Plaintiffs.

291. The Defendants, and each of them, knowingly or recklessly gave substantial
assistance or encouragement to each of the other Defendants in committing their tortious acts
against Plaintiffs in breach of their duties to Plaintiffs.

292, Asadirectand proximate result of Defendants’ wrongful conduct, Plaintiffs have
suffered substantial damages in an amount to be proven at irial.

| TENTH CLAIM FOR RELIEF

(Breach of Contract)
293.  Plaintiffs incorporate by reference all prior paragraphs of their Second Amended
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Complaint,
294, The Fiduciary Defendants had contractual duties to Plaintiffs related to the Senior
Loan Agreement. ’
U 295. The Fiduciary Defendants breached those duties to Plaintiffs in many ways,
ineluding but not limited to the following;
A.  Certifying that the Pre-Sale Condition was satisfied when it was not, in
violation of the CVFS Senior Participation Agreement.
B.  Certifying that the First Lien Condition was satisfied when it was not in
violation of the CVFS Senior Participation Agreement
296. As the direct and proximate result of the Fiduciary Defendants’ breaches of
contract, Plaintiffs have been substantially damaged in an amount to be proven at trial,

| ELEVENTH CLAIM FOR RELIEF

(Breach of Covenant of Good Faith and Fair Dealing)

297. Plaintiffs incorporate by reference all prior paragraphs of their Second Amended
Complaint. ’
298. Implied in all of the contractual relations between Plaintiffs and the Fiduciary
Defendants is a covenant of good faith and fair deal'mg;
299. The Fiduciary Defendants breached the implied covenant of good faith and fair
dealing in many ways, including but not limited to the following:
A.  Making the misrepresentations concerning the Pre-Sale Condition and the First
Lien Condition as alleged herein.
B.  Failing todisclose to Plaintiffs the material information related to the Senior Loan
and the Plaintiffs’ Senior Loan Documents as alleged herein.
C.  Failing to raise with Plaintiffs the conflicts of interest inherent in the Plaintiffs’
Senior Loan Decuments.
D.  TFailing to advise Plaintiffs to consult with independent counsel concerming the
Plaintiffs’ Senior Loan Documents.

E. Preferring their interests (to earn fees and eight and one-half per cent interest per
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annum in a time that the prime rate was six and one half percent and the interest
rate environment was sharply downward) over Plaintiffs interests in having the
Plaintiffs’ Senior Loan Documents reasonably and adequately protect their
reasonable expectations concerning the Senior Loan based upon the discussions
that occurred between Plaintiffs and the Fiduciary Defendants.
300.  Due to the fiduciary and confidential nature of the parties’ relationship, the breach
of the covenant of good faith and fair dealing by the Defendants gives rise to tort liability.
301, As the direct and proximate result of the Fiduciary Defendants’ breaches of the
implied covenant of good faith and fair dealing, Plaintiffs have been substantially damaged and
Defendants are responsible for all natural and probable consequences of their Wrong in an
amount to be proven at trial.
TWELFTH CLAIM FOR RELIEF
~ (Negligence)
302. Plaintiffs inéorporate by reference all prior paragraphs of their Second Amended

Complaint.
|

303. The Fiduciary Defendants owed to Plaintiffs a duty to exercise due care in
connection with the underwriting, funding, and administration of the Senior Loan.
304. The Fiduciary Defendants breached their duty of due care In many ways, including
but not limited to the following;
A.  Making the misrepresentations concerning the Pre-Sale Condition and the
First Lien Condition as alleged herein.
B.  Failing to disclose to Plaintiffs the material information related to the
Senior Loan and the Plaintiffs’ Senior Loan Documents as alleged herein.
C.  Failing to raise with Plaintiffs the conflicts of interest inherent in the
Plaintiffs’ Senior Loan Documents.
D.  Failing toadvise Plaintiffs to consult with independent counsel concéming
the Plaintiffs’ Senior Loan Documents.

E.  Failingto determine, prior to funding of the Senior Loan, that 2 substantial
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amount of work required by the construction drawings for the Project was
not covered by the construction agreement.

F. Failing to determine, during the course of inspections of the Project during
construction, that nearly $8.000,000 in substandard work was performed.

G.  Failure to obtain, in connection with each draw, the necessary lien waivers
for work reflected in that draw,

H.  Failuretomake sure that the Joan draws were spent by the contractor to pay
subcontractors and material suppliers.

L Allowing §26,000,000 in construction liens to be filed against the Project
during the course of their {oan administration.

305. As the direct and proximate result of the Fiduciary Defendants’ negligence,
Plaintiffs have been substantially damaged.

THIRTEENTH CLAIM FOR RELIEF
(Declaratory Judgment)

306. Plaintiffs incorporate by reference all prior paragraphs of their Second Amended
Complaint as if set forth fully herein.

307. Asisset forth herein, Gemstone West, Inc. is the owner ofthe Property and Project
and the primary obligor on the Senior Loan and, by assumption, tﬁe Prior Loan.

308. As set forth herein, Contractor is the general confractor of the Project.

309.  Asis set forth herein, the Contractor consented to the Assignment of Construction
Contract, Plans and Specifications executed by Gemstone West Inc. in favor of SFC, pursuant

o a General Contractor Consent.

310. That General Contractor Consent specifically provides that “[a]ll liens, claims,
rights, remedies and recourses that [Asphalt Products Corporation] may have or may otherwise
be entitled to assert against all or any portion of the Project shall be, and they hereby are made
expressly subordinate, junior and inferior o the liens, claims, rights, remedies and recourses as
created by the Loan Agreement and the Collateral Documents.”

311. Plaintiffs are entitled toa court order declaring that the Deed of Trust securing the
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Prior Loan has a first lien position on the Property and the Project notwithstanding any other
liens created therein by or for the benefit of Gemstone West, Inc. or Contractor.

312. Plaintiff TM2I is entitled to a court order declaring that the TM2I Guaranty was
never authorized by necessary corporate action of TM2I as a North Dakota corporation and is
therefore invalid and unenforceable.

313. Plaintiffs are entitled to a court order declaring that Tharaldson and TM2I (if the
TM2I Guaranty was ever validly authorized and enforceable) have no liability relating to the
Senior Loan and that as between Tharaldson, TM2I and Gemstone West, Inc., Gemstone West,
Inc. is the sole party responsible for the Senior Loan.

314. Plaintiffs are entitled to a court order declaring that the Deeds of Trust relating to
the Prior Loan have pricrity over the Priority Construction Liens due to recordation date, and a
court order declaring that the Senior Loan DOT has pﬁority overthe Priority Construction Liens
due to the Consent signed by the Contractor, wherein the Contractor specifically agreed to
subordinate any ‘and all claims to SFC.

315. Inaddition, the Contractor executed the Contractor Certificate indicating that no
work had been completed on the Property or the Prbj ect to date.

316. Plaintiffs are entitled to a court order declaring that the Senior Loan Documents
{including but not limited to the jury trial waivers in the Guaranty and the unauthorized TM2I
Guaranty) were induced by‘ fraud and/or mistake and are not the valid, legally binding, and/or
enforceable obligations of Plaintiffs.

317. Plaintiffs are entitled to a court order declaring that, upon an appropriate tender
ofrescission under NRS 90.660 and 90.700 and other applicable law, their obligations under the
Senior Loan Participation Agreement, the Guaranty, and the TM21 Guaranty (if found to have
been properly authorized) are rescinded.

318. Plaimtiffs are entitled to a court order declaring that the Deeds of Trust securing
the Prior Loan are prior and superior to the Senior Loan Deed of Trust and to any liens for
construction work performed on the Pfoperty after July 5, 2006, and to any and all other liens

or encurnbrances on the Project recorded subsequent to recordation of the Deeds of Trust
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|| securing the Prior Loans and constitute first lien positions on the Property.

319. Plaintiffs are entitled to a court order declaring that Plaintiffs have one or more
valid legal defenses to the Plaintiffs’ Senior Loan Documents if those documents would
otherwise be the valid, legally binding, or enforceable obligation of Plaintiffs.

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

A.  Declaring that CVFS has terminated all of the CVFS Pre-Senior
Participation Agreements and the CVFS Senior Loan Participation
Agreement, that SFC has no authority to act for CVFS with respect to any
of the loans covered thereby, and ordering SFC to execute and deliver
appropriate assignments of those loans and related documents to CVES.

B, Declaring that the TM2I Guaranty is invalid and unenforceable against
TM2I because it was not authorized by the required corporate action of
TMZ2I as a North Dakota corporation.

C.  Declaring that the Plaintiffs’ execution of Semior Loan Documents
(including but not limited to the waivers of jury trial in the Guaranty and
the unauwthorized TM2I Q(uaranty) were induced by fraud,
misrepresentation, omission and/or mistake and are not the valid, legally
binding, and/or enforceable obligations of Plaintif.

D.  Declaringthat, upon an appropriate tender of rescission under NRS 90.660
and 90.700 and other applicable law, Plaintiffs’ obligations under the
Senior Loan Participation Agreement, the Guaranty, and the TM2I

~Guaranty (if properly authorized and executed) are rescinded and that
Plaintiffs are entitled to recover damages incident to the rescission.

E.  Declaring that the Deeds of Trust securing the Prior Loan are prior and
superior to the Senior Loan Deed of Trust and to any liens for construction
work performed on the Property after July 5, 2006, and to any and all other
liens or encumbrances on the Project recorded subsequent to recordation

of the Deeds of Trust securing the Prior Loans and constitute first lien
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positions on the Property.

Declaring that Plaintiffs have one or more valid legal defenses to the
Plaintiffs’ Senior Loan Documents ifthose documents would otherwise be
the valid, legally binding, or enforceable obligation of Plaintiffs.

In the alternative, reforming the Guaranty and the TM2] Guaranty due to
frand and/or mistake to affirm the single action rule and the fair market
value defense that was part of Plaintiffs’ understanding with the Fiduciary
Defendants. -

Ordering that the Fiduciary Defendants jointly and severally, disgorge to
Plaintiffs any and all direct benefit they have obtained in connection with
their breaches of fiduciary duty.

In the alternative, awarding Plaintiffs compensatory damages for breaches
of tort, fiduciary, and contractual duties against the Fiduciary Defendants
jointly and severally, in an amount equal to all direct, consequential, and
other damages they have suffered, in amounts to be proved at the trial of
this matter.

In the alternative, and in addition to compensatory damages, awarding
Plaintiffs punitive damages against the Fiduciary Defendants jointly and
severally, in connection with the Predicate Claims in an amount to be
determined by the Court, but not to exceed three times compensatory
damages.

Awarding Plaintiffs compensatory damages for breaches of tort duties
against Gemstone West, Inc. and Contractor jointly and severally.
Awarding to Plaintiffs their costs of suit, expenses of litigation,
including but not limited to expert fees and reasonable attorneys fees.

Awarding Plaintiffs prejudgment and post judgment interest.

-60-
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Granting such other and further relief as the Court may deem just and

proper.

RESPECTFULLY SUBMITTED this 10™ day of March, 2011.

COOKSEY, TOOLEN, GAGE, DUFFY & WOOG

s L

Martin Muckleray, Es% kvg
3930 Howard Hughes Par]
Las Vegas, Nevada 89169
Local Counsel Jor Plaintiffs

AND

MORRILL & ARONSON, P.L.C.

K. Layne Morrill

Martin A. Aronson

John T, Moshier

One East Camelback Road, Suite 340
Phoenix, AZ 85012

Counsel for Plaintiffs

AND
MARQUIS AUERBACH COFFING
T . Coffing, Esg.
10001 Park run Drive

Las Vegas, Nevada 89145
Counsel for Plaintiffs

.
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CERTIFICATE OF SERVICE
I hereby certify that on the 10% day of March, 2011, the foregoing SECOND AMENDED
COMPLAINT was e-served and emailed on the following persons:

J. Randail Jones, Esg.

Mark M. Jones, Esq.

Matthew S, Carter, Esqg.

Kemp, fones & Coulthard, LLP

3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation and
Bradley L. Scott '

Von S. Heinz, Esq.

Abran E, Vigil, Esqg,

Ann Marie McLoughlin, Esq.
Lewis and Roca LLP

Suite 600

3993 Howard Hughes Parkway
Las Vegas, Nevada 89169
Attorneys for Bank of Oklahoma

John D. Clayman, Esq.

Piper Turner, Esq.

Frederic Dorwart Lawyers

Old City Hall

124 East Fourth Street

Tulsa, Okizhoma 74103-5010
Attomeys for Bank of Oklahoma

Gwen Rutar Mullins, Esq,
Wade Gochnour, Esg.

Howard & Howard

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, Nevada 89169
Attorneys for Defendant APCO

P. Kyle Smith

Smith Law Office

10161 Park Run Dr,

Las Vegas, Nevada 89145

Attorneys for Gemstone Development West, Inc.

/5/ Valeria Maridon

Employee of Cooksey, Toolen, Gage, Duffy & Woog
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J.RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

Electronically Filed
03/17/2011 04:50:51 PM

Q%J.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

Case No.: AS579963
Dept. No.: XIII

Consolidated with
Case No.: A609288

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that an Order Granting Motion For Summary Judgment Regarding

the Issue of Alleged Agency Relationships Between the Scott Defendants and Tharaldson Plaintiffs
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KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Parkway

Seventeenth Floor
Las Vegas, Nevada 89169

(702) 385-6000
Fax (702) 385-6001

F % | —_

o 1 S bn

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

was entered in the above-entitled matter on the 16™day of March, 2011, a copy of which is attached

hereto.

DATED this 17" day of March, 2011.
Respectfully submitted,
KEMP, JONES & COULTHARD

/s/ Matthew S. Carter
J.RANDALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation
and Bradley J. Scott
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KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169

(702) 385-6000
Fax (702) 385-6001

(2] ~ (@)} (¥ EN w

o

CERTIFICATE OF SERVICE

I hereby certify that on the 17" day of March, 2011, the foregoing NOTICE OF ENTRY OF

ORDER was served on the following persons by e-mailing to the e-mail addresses listed as follows:

Terry A. Coffing, Esq.

David T. Duncan, Esq.
MARQUIS & AURBACH
10001 Park Run Drive

Las Vegas, 89145
teoffing(@marquisaurbach.com
tduncan@marquisaurbach.com
Attorneys for Plaintiffs

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14" Floor
Las Vegas, NV 89169

grm@h2law.com

wbg@h2law.com

kdp@h2law.com

Counsel for Defendant APCO Construction
and Asphalt Products Corporation

John D. Clayman, Esq.

Piper Turner, Esq.

FREDERIC DORWART LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, OK 74103
jclayman@fdlaw.com
pturner@idlaw.com

Counsel for Bank of Oklahoma, N.A.

Martin A. Muckleroy, Esq.

COOKSEY TOOLEN GAGE DUFFY & WOOG

3930 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
mmuckleroy@cookseylaw.com
Attorneys for Plaintiffs

K. Layne Morrill, Esq.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R. Taradash, Esq.
MORRILL & ARONSON, P.L.C.
1 East Camelback Road, Suite 340
Phoenix, AZ 85012
Imorrill@maazlaw.com
maronson@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-counsel for Plaintiffs

Von Heinz, Esq.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169
vheinz@lrlaw.com

jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Kyle Smith, Esq.

SMITH LAW OFFICE

10161 Park Run Dr., Suite 150
Las Vegas, NV 89145
ks@ksmithlaw.com

Counsel for Alex Edelstein

/s/ Pamela Lewis

An employee of Kemp, Jones & Coulthard, LLP
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J. RANDALL JONES, ESQ. (#1927)
irf@kempjones.com '
MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S.CARTER, ESQ. {#9324)
msc®@kempjones.com '

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
'Seventeenth Floor

Las Vegas, Nevada 82169

Tel. (702) 385-6000

Attorneys for Scott Finansidal Corpordtion
and Bradley J. Scott

Electronically Filed

03/16/2011 10:22:34 AM

Qo b

CLERK OF THE COURT

DISTRICT COURT

CLUB VISTA FINANCIAL SERVICES,
L1.C,, a Nevada Limited Liability Company;
THARALDSON MOTELS I, INC,, a North

- Dakota corporation; and GARY D
THARALDSON,

Plaintiffs,
V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT: BANK OF OKLAHOMA, N.A., 4
national bank; GEMSTONE A
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO

- CONSTRUCTION, a Nevada corporation;

- DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

CLARK COUNTY, NEVADA

Case No.:  AS79963

Dept. No,: XIII

Consolidated with
Case No.; ABD9288

ORDER GRANTING MOTION FOR
PARTIAL SUMMARY JUDGMENT

REGARDING THE ISSUE OF ALLEGED
AGENCY RELATIONSHIPS BETWEEN

THE SCOTT DEFENDANTS AND
THARALDSON PLAINTIFFS

This matter having-come before this Court fororal argument on Febmary 3, 2011, regarding |
Defendant/Counterclaimants Scott Financial Corporation’s and Bradley I. Scoit’s {the “Scott
74 Defendants™) Motion for Partial Summary Judgment Regarding the Issue of Alleged Agency

Relationships Between the-Scott Defendants and Tharaldson Plaingiffs, the Courthaving considered
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QN

the argunvents from Counsel, and reviewsd the pleadings and papers on file herein, with good cause

appeating and there being no justsause for delay, the Court makes the following findings of fact and

-
L. s RS
il

FINDINGS OF FACT
2 Mgaids)

17 N

. N I e . . . N
i Plaintiffs Gary Tharaldsonfand Tharal dson Motels 11, Inc. { ‘-‘-’l"MEI”%%epeatedly make

the sweeping allegations in their complaint that Scott and SFC “acted as agents™ for all of the
Plaintiffs with respect to the events that led to this lawsuit. Sege.g. First Amended Complaint at
496, 8,28,29, 34,203, 218{f}, 242(f), and 271.

2. Brad Scoit never told Tharaldson-that he or SFC would be acting as Tharaldson’s or
TM2I's agent in the Manhaitarn West project. See Depo. Of Gary Tharaldson at Vol. I1, 428:6-23
(May 12, 2016).

3. Neither the Gary Tharaldson Guaranty nor the TM2I Guaranty stated that Brad Scott

or SFC was either Tharaldson’s or TM2D’s agent for any purpose. See Tharaldson Guaranty and

TM21 Guaranty, attached hereto as Exhibits A and B, respectively.

4, Tharaldson las tesiified that his theory that Brad Scott and SFC were his agents 1s
based on his belief that Brad Scott never disclaimed that he was Tharaldson's dgent, and not because
Brad Scott affirmatively did anything to manifest his assent te enter into an agency rélationship, Seg
Depo. of Gary Tharaldson at 428:6-11.

5. Neither Brad Scott nor SEC were ever given the authority to sign docurnents on behalf
of Tharaldson. Id, at 242:25-243:11.

6, Neither Brad Scott, nor SFC, nor anybody working for SFC has ever signed -
Tharaldson’s nan:*é toﬁ\ﬁ;a agreement binding him or TM21L. Id. at 88:18-23.

7. The terms of the relutionship between Scott Financial and Club Vista Financial
Services, Inc. (“CVF8”)regarding the Manhattan West project are governed by their Participation

Agreement for the Senior Loan.

Page 2of 4
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(702) 385-6000
Fux (702) 385-6001

Seventeenth Floor
T.as Vegas, Nevada 89169

3800 Howurd Hughes Parkway

KEMP, JONES & COULTHARD, LLP

L 1.
2 CONCLUSIONS OF LAW
3 1. “Agency is the fiduciary relationship that arises when one person (a “principal’)
4} manifests assent to another person (an “agent”) that the agent shall act on the principal’s behalf and
51 subject to the principal’s control, and the agent manifests assent or otherwise consents to aet.”
64 Restatement (Third) of Agency § 1.01 (2006).
7 2. An agency relationship is formed when one who hires another retains a contractaal
81l right to control the other’s manner of performance.” Grand Hotel Gift Shop v. Granite State Ins. Co.,
31 108 Nev. 811, 815, 839 P.2d 599, 602 (1992).
10 3 Absentevidence of an agreement orother manifestation of consent from which to find
11 .a principal-agent rei'ati’en_ship, one does not exist. See id.
12 4, There is no evidence of any agréement, verbal, written or otherwise, that any of the
13§ Scott Defendants and Tharaldson Plaintiffs en‘t"e-red into an agency relationship. No matter
14} what relationship there might have been between/y(éf and Scott Financial,
15 there 1s not an agency relationship between either of the Scott Defendanis and Gary Tharaldson,
16} individually, or TM21.
17 5. Accordingly, there is no genuine Issue of material fact regarding the issue-of agency
18 and no such agency relationships exist in this ease:
19 HI.
20 CONCLUSION
21 ITIS HERERY ORDERED, ADIUDGED AND DECREED that Scott Financial Corporation
221 and Bradley J. Scoit’s Motion for Partial Summary Judgment Regarding the Issue of Agency is
23 | GRANTED.
24
25
26
27
Page3 of 4

SA 205



{Page 7 of 7}

800 Howard Hughes Parkway
- Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000
Fax (702} 385-6001

n
ol

KEMP, JONES & COULTHARD, LLP

| MATTHEW S. CARTER, ESQ. (#9524)

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each of the Court’s |
findings of fact is to be construed as a conclusion of law, and each of the Court’s conclusions of law

is to be construed as a fmdmg of fact, as may be ncceSuaxy &t uppropriate to carry out this Order.

DATED this _,/__ day of March, 2011. /;’ o

4
L /[t

D{STRIC% COYRT JUDGE ;‘

S

Submitted by:
KEMP, JONI:S & COUL?HARD LLP

1. RA\'DALL ION}ZS ESQ. (#1927)
MARK M. JONES, ESQ, (#267)

3400 Howard Hughes Parkway, Seventeenth Floor
Las Vegas, Nevada 89169

Armrneyv for Defendants Scont Financiod
Corporation and Bradley J. Scott

Pagedof 4
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3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
{(702) 385-6000
Fax (702) 385-6001

KEMP, JONES & COULTHARD, LLP

[~ T =)

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

security (NRS 90.280(6));
b. The notes underlying the subject loan transactions are not securities under NRS
90.295 because they fail to meet the requirements set forth in State of Nevada v.
Friend, 118 Nev. 115,40P.3d 436 (2002), and Revesv. Ernst & Young, 494 U.S. 56
(1990); and
c. The subject loan participation agreement, loan guaranties, and subordination
agreement cannot be securities unless they are found to be investment contracts, and
they do not meet the tests for investment contracts under Ninth Circuit law. See
Danner v. Himmelfarb, 858 F.2d 515 (9th Cir. 1988).
2. Inaddition, evenifthe subject loan transactions could be considered securities under Nevada
law, Plaintiffs failed to meet their burden under NRCP 56(e) to present specific facts showing that
in issue for trial exists as to whether Scott made untrue or misleading statements or omissions in
connection with the subject loan transactions.
3. Discovery is now. closed, and Plaintiffs have come forward with insufficient evidence to
support their allegations that Scott made material, factual misrepresentations in connection with
entering into subject loan transactions, and that these misrepresentations induced Plaintiffs to enter
into the transactions.
4.  Accordingly, there is no genuine issue of material fact regarding Plaintiffs’ securities fraud
claim, and Scott Financial Corporation, Bradley J. Scott are entitled to judgment as a matter of law
on their Motion.
IIL
CONCLUSION
ITISHEREBY ORDERED, ADJUDGED AND DECREED that Scott Financial Corporation
and Bradley J. Scott’s Motion for Summary Judgment Regarding Plaintiffs’ Fifth Claim for Relief
is GRANTED.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a Judgment in favor of
Scott Financial Corporation and Bradley J. Scott and against Plaintiffs in hereby entered as to

Plaintiffs’ Fifth Claim for Relief.
Page 3 of 4
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each of the Court's

findings of fact is to be construed as a conclusions of law, and each of the Court's conclusion of law

is to be construed as a finding of fact, as may be necessary or appropriate to carry out this Order.

DATED this ﬁﬁy of February, 2011.

7/

7

%///LZ%’”

DISTRICT COURFJUDGE

Submitted by:
KEMP, JONES & OUL%;HARD LLP
fjf/;fsf 4 .

NDALL JONES, ESQ. (#1927)

MARK M. JONES, ESQ (#267)

MATTHEW S. CARTER ESQ. (#9524)

3800 Howard Hughes Parkway, Seventeenth Floor
Las Vegas, Nevada 89169

Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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J. RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

Electronically Filed
03/04/2011 03:11:08 PM

Q%J.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs, _
V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

ogl

Case No.: AS579963
Dept. No.: XIII

NOTICE OF ENTRY OF ORDER
GRANTING IN PART SCOTT
FINANCIAL CORPORATION AND
BRADLEY J. SCOTT’S MOTION FOR
SUMMARY JUDGMENT REGARDING
STANDING OF PLAINTIFFS TO
PURSUE CERTAIN CLAIMS
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KEMP, JONES & COULTHARD, LLP
800 Howard Hughes Parkwa

Seventeenth Floor
Las Vegas, Nevada 89169

(702) 385-6000
Fax (702) 385-6001
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NOTICE OF ENTRY OF ORDER GRANTING IN PART SCOTT FINANCIAL
CORPORATION AND BRADLEY J. SCOTT’S MOTION FOR SUMMARY
JUDGMENT REGARDING STANDING OF PLAINTIFFS TO PURSUE CERTAIN
CLAIMS

PLEASE TAKE NOTICE that an ORDER GRANTING IN PART SCOTT FINANCIAL

CORPORATION AND BRADLEY J. SCOTT’S MOTION FOR SUMMARY JUDGMENT

REGARDING STANDING OF PLAINTIFFS TO PURSUE CERTAIN CLAIMS was entered in the

above-entitled matter on March 3, 2011, a copy of which is attached hereto.

DATED this 4 day of March, 2011.

Respectfully submitted,
KEMP, JONES & COULTHARD

/8/ Matthew S. Carter
J.RANDALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation
and Bradley J. Scott
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CERTIFICATE OF SERVICE

Thereby certify that on the 4™ day of March, 2011, the foregoing NOTICE OF ENTRY OF

ORDER GRANTING IN PART SCOTT FINANCIAL CORPORATION AND BRADLEY J.
SCOTT’S MOTION FOR SUMMARY JUDGMENT REGARDING STANDING OF

PLAINTIFFS TO PURSUE CERTAIN CLAIMS was served on the following persons by

e-mailing to the e-mail addresses listed as follows:

Terry A. Coffing, Esq.

David T. Duncan, Esq.
MARQUIS & AURBACH
16001 Park Run Drive

Las Vegas, 89145
tcoffing@marquisaurbach.com
tduncan(@marquisaurbach.com
Attorneys for Plaintiffs

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14" Floor
Las Vegas, NV 89169 -

grm@h2law.com

wbg@h2law.com

kdp@h2law.com

Counsel for Defendant APCO Construction
and Asphalt Products Corporation

John D. Clayman, Esq.

Piper Turner, Esq.

FREDERIC DORWART LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, OK 74103
Jjelayman@fdlaw.com
pturner@tdlaw.com

Counsel for Bank of Oklahoma, N.A.

274

28 * a2«

K. Layne Morrill, Esq.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R. Taradash, Esq.
MORRILL & ARONSON, P.L.C.
1 East Camelback Road, Suite 340
Phoenix, AZ 85012
Imorrill@maazlaw.com
maronson@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-counsel for Plaintiffs

Von Heinz, Esg.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169
vheinz@lrlaw.com

jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Kyle Smith, Esg.

SMITH LAW OFFICE

10161 Park Run Dr., Suite 150
Las Vegas, NV 89145
ks@ksmithlaw.com

Counsel for Alex Edelstein
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Martin A. Muckleroy, Esq.

COOKSEY TOOLEN GAGE DUFFY & WOOG
3930 Howard Hughes Parkway, Suite 200

Las Vegas, NV 89169
mmuckleroy@cookseylaw.com

Attorneys for Plaintiffs .

/s/ dngela Embrey

An employee of Kemp, Jones & Coulthard, LL
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1§ ORDG GLERK OF THE COURT
J. RANDALL JONES, ESQ. (#1927)

jri@kempijones.com

MARK M. JONES, ESQ. (#267)

mmj@kempjones.com

MATTHEW 8. CARTER, ESQ. (#9524)

msc@kempjones.com

KEMP, JONES & COULTHARD, LLP

£ W b2

5§ 3800 Howard Hughes Parkway
Seventeenth Floor .
6|l Las Vegas, Nevada 89169
Tel. (702) 385-6000
7 Attorneys for Scott Financial Corporation
and Bradley J. Scoit
8
DISTRICT COURT
9
CLARK COUNTY, NEVADA
10
5
) ') CLUB VISTA FINANCIAL SERVICES, | CaseNo.: A579963

L.L.C., a Nevada Limited Liability Company; | Dept. No.: XIII

% ¥, 12} THARALDSON MOTELS I1, INC., a North

janis =1 § - 13 Dakota corporation; and GARY D.

Es58.8 THARALDSON, :

Sfegsl |, ORDER GRANTING IN PART SCOTT
SESTTE Plaintiffs, FINANCIAL CORPORATION AND
et LA BRADLEY J. SCOTT’S MOTION FOR
o 55 88T V. SUMMARY JUDGMENT REGARDING
BEESTE . STANDING OF PLAINTIFES TO

Zs 8 SCOTT FINANCIAL CORPORATION,2 | PURSUE CERTAIN CLAIMS

=8 171l North Dakota corporation; BRADLEY J.

& SCOTT; BANK OF OKLAHOMA, N.A., a

= 1g|| national bank; GEMSTONE

) DEVELOPMENT WEST, INC,, a Nevada

corporation; ASPHALT PRODUCTS

CORPORATION D/B/A APCO

20 CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE

BUSINESS ENTITIES 1-100,

21

2 Defendants.

3 AND ALL RELATED MATTERS.

24 This matter having first come before this Court on February 10, 2011, regarding

25 || Defendant/Counterclaimant Scott Financial Corporation’s and Defendant Bradley J. Scott’s Motion
26 || for Summary Judgment Regarding Standing of Plaintiffs to Pursue Certain Claims, the Court having

27} reviewed the pleadings and papers on file herein, and having heard the argumentis of counsel for

28} Plaintiffs, Martin A. Aronson, Esq., Martin Muckleroy, Esq., and Terry A. Coffing, Esq.; and of
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counsel for Defendants Scott Financial Corporation and Bradley J. Scott, J. Randall Jones, Esq.;
Bank of Oklahoma, N.A., John Clayman, Esq., and Jennifer Hostetler, Esq.; APCO Construction,
Gwen Rutar Mullins, Esq., and Alex Edelstein, Kyle Smith, Esq.; and with good cause appearing
and there being no just cause for delay, the Court makes the following findings of fact and

conclusions of law:

L
FINDINGS OF FACT

1. Plaintiff Club Vista Financial Services, LLC (“Club Vista™) was not a party to the $100
million guaranty of the Manhattan West Senior Loan given by Plaintiff Gary Tharaldson.
2. Club Vista was not a party to the $24 million guaranty of Bank of Oklahoma’s share of the
Senior Loan.

IL

CONCLUSIONS OF LAW

1. The doctrine of standing requires that “the plaintiff must have suffered an injury in fact-an
invasion of a legally protected interest which is (a) concrete and particularized . . .and (b) actual or

imminent, not conjectural or hypothetical . ...” See Lujan v. Defenders of Wildlife, 504 U.S. 555,
560 (1992) (internal quofes omitted).
2, Club Vista does not have standing to assert fraud as to either of the guaranty contracts
because it was not a party to either of those contracts. Accordingly, it did not have a concrete or
particularized legally protected interest in those contracts; nor did it suffer any actual or imminent
injury as a result of those contracts.
[118
CONCLUSION

ITISHEREBY ORDERED, ADJUDGED AND DECREED that Scott Financial Corporation

and Bradley J. Scott’s Motion for Motion for Summary Judgment is GRANTED IN PART in that

Club Vista has no standing to assert fraud as to the guaranty contracts.

279, ..

28) ...
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a Judgment in favor of
Scott Financial Corporation, and Bradley J. Scott and against Plaintiff CVFS is hereby entered as
to the fraud claims asserted by CVFS based on the guaranties executed by Gary Tharaldson and
Tharaldson Motels 11, Inc.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each of the Court's

findings of fact is to be construed as a conclusion of law, and/eeféﬂ\of the Court's conclusion of law

is to be construed as a finding of fac nl%be neces/saé or appropriate to carry out this Order,
& /
DATED this_/_day Of%, 1.

)
DISTRICT COUR;"JUDGE

¥

Submitted by:

. RAS
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway, Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169

Tel (702) 385-6000 - - — .

Attorneys for Scott Financial Corporation
and Bradley J. Scott

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, Case No.: A579963
L.L.C., a Nevada Limited Liability Company; | Dept. No.: XIII
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON, Consolidated with
Case No.: A609288
Plaintiffs,

\'A

SCOTT FINANCIAL CORPORATION, a NOTICE OF ENTRY OF ORDER
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

PLEASE TAKE NOTICE that an Order Granting in Part Scott Financial Corporation and
Bradley J. Scott’s Motion For Summary Judgment On Tharaldson Motels 1I, Inc. and Gary D.

Tharaldson’s Third and Seventh Claims for Relief was entered in the above-entitled matter on the
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DATED this 9” day of March, 2011.

4™ day of March, 2011, a copy of which is attached hereto.

Respectfully submitted,
KEMP, JONES & COULTHARD

/s/ Matthew S. Carter

MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation
and Bradley J. Scort
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Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000
Fax (702) 385-6001

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway

© oo ) o

CERTIFICATE OF SERVICE

I hereby certify that on the 9" day of March, 2011, the foregoing NOTICE OF ENTRY OF

ORDER was served on the following persons by e-mailing to the e-mail addresses listed as follows:

Terry A. Coffing, Esq.
David T. Duncan, Esq.
MARQUIS & AURBACH

..10001 Park Run Drive

K. Layne Morrill, Esq.
Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R, Taradash, Esq.

Las Vegas, 89145
tcoffing@marquisaurbach.com
tduncan@marquisaurbach.com
Attorneys for Plaintiffs

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14" Floor
Las Vegas, NV 89169

h2law.com
wbg@h2law.com
kdp@h2law.com
Counsel for Defendant APCO Construction
and Asphalt Products Corporation

John D. Clayman, Esq.

Piper Turner, Esq.

FREDERIC DORWART LAWYERS
Old City Hall :

124 East Fourth Street

Tulsa, OK 74103
jclayman@fdlaw.com
pturner@tdlaw.com

Counsel for Bank of Oklahoma, N.A.

Martin A. Muckleroy, Esqg.

COOKSEY TOOLEN GAGE DUFFY & WOOG

3930 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
mmuckleroy@cookseylaw.com
Attorneys for Plaintiffs

MORRILL & ARONSON,P.L.C. | =

1 East Camelback Road, Suite 340
Phoenix, AZ 85012
Imorrill@maazlaw.com
maronson@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-counsel for Plaintiffs

Von Heinz, Esq.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada §9169
vheinz@lrlaw.com

jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Kyle Smith, Esq.

SMITH LAW OFFICE

10161 Park Run Dr., Suite 150
Las Vegas, NV 89145
ks@ksmithlaw.com

Counsel for Alex Edelstein

/s/ Pamela Lewis

An employee of Kemp, Jones & Coulthard, LLP
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ORDG

J.RANDALL JONES, ESQ. (#1927)
jri@kempjones.com

MARX M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kenipjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada §9169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSONMOTELS II, INC., a North
Dakota corporation; and GARY D.
THARAILDSON,

Plaintiffs,
v,

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

This matter having first come before this Court on January 20, 2011, regarding
Defendant/Counterclaimant Scott Financial Corporation’s and Defendant Bradley J. Scott’s Motion
for Summary Judgment regarding Tharaldson Motels IT, Inc. and Gary D. Tharaldson’s (collectively
“the Guarantor”) Third (Constructive Fraud) and Seventh (Fiduciary Duty) Claims for Relief, the

Court having reviewed the pleadings and papers on file herein, and having heard the arguments of

Electronically Fited
03/04/2011 01:55:31 PM

Qi s

CLERK OF THE COURT

Case No.: AS579963
Dept. No.: XIII

ORDER GRANTING IN PART SCOTT
FINANCIAL CORPORATION AND
BRADLEY J. SCOTT’S MOTION FOR
SUMMARY JUDGMENT ON
THARALDSON MOTELS II, INC. AND
GARY D. THARALDSON’S THIRD AND
SEVENTH CLAIMS FOR RELIEF
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counsel for Plaintiffs, Martin A. Aronson, Esq., Martin A. Muckleroy, Esq., and Terry A. Coffing,
Esq.; and of counsel for Defendants Scott Financial Corporation and Bradley J. Scott, J. Randall
Jones, Esq.; Bank of Oklahoma, N.A., John Clayman, Esq. and Jennifer K. Hostetler, Esq.; APCO
Construction, Robert L. Rosenthal, Esq.; and Alex Edelstein, Kyle Smith, Esq.; and with good cause
appearing and there being no just cause for delay, the Court makes the following findings of fact and
conclusions of law:
L
FINDINGS OF FACT
1. The Tharaldson Plaintiffs’ Claim for Fiduciary Duty in their First Amended Complaint is
founded upon the theory that Scott Defendants “owed to Plaintiffs fiduciary duties of undivided
loyalty, due care, and full disclosure of material information.” See Plaintiffs’ First Amended
Complaint, on file herein, at § 272
2. On or about January 22, 2008, Tharaldson, in his individual capacity, entered into a Guaranty
with Lender Scott Financial Corporation. See Tharaldson Guaranty, Bates labeled Scott-009115 to
Scott-009119, attached as Exhibit A.
3. Onorabout January 22, 2008, Tharaldson, as president for Tharaldson Motels II, Inc., entered
into a Guaranty with Lender Bank of Oklahoma, N.A. See TM2I Guaranty, Bates labeled P0O01207
to PO01210, attached as Exhibit B.
4. Neither Guaranty explicitly mentions imposing a fiduciary obligation upon the Scott Defendants
See Exhibits A & B.
5. On or about January 21, 2008, Plaintiff Club Vista Financial Services entered into a
Participation Agreemen{ with Scott Financial Corporation. See Participation Agreement, Bates
labeled Scott-005131 to Scott-005140, attached as Exhibit C.
6.  Neither of the Guarantor Plaintiffs is a party to the Participation Agreement. See Exhibit C.
18
CONCLUSIONS OF LAW
1. The Guarantor Plaintiffs have failed to overcome the presumption that no fiduciary relationship

exists between a lender and a guarantor, as a matter of law. See G i 1‘8‘5 V. &M {-\‘C' I
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2, The Guarantor Plaintiffs have failed to demonstrate they had a right to expect trust and
confidence in the integrity and fidelity of the Scott Defendants and have failed to demonstrate that
the Scott Defendants were or should have been aware of such trust and confidence, such that a

fiduciary duty would arise. See Powers v. United Services Auto Ass'n., 115 Nev. 38,979 P.2d 1286,

1288 (1999)¢4 fiduciary relationship arises when one party has the right to expect trust and
confidence in the integrity and fidelity of another. )l/ Giles =] e{,ém (ot PR7

(a Fiduciney reldansudps Lan arise becaust oF Y Bpecite
ekt 0l Jatkzulal Sihuakions 6F He parkies?).

3. There is no genuine issue of material fact regarding the Guarantor Plaintiffs’ fiduciary duty
claim, and Scott Financial Corporation and Bradley J. Scott are entitled to judgment as a matter of
law on their motion in this regard.
1T,
CONCLUSION

ITISHEREBY ORDERED, ADJUDGED AND DECREED that Scott Financial Corporation
and Bradley J. Scott’s Motion for Summary Judgment Regarding Plaintiffs’ Seventh and Eleventh
Claims for Relief is GRANTED, IN PART, as to Guarantor Plaintiffs’ claims against the Scott
Defendants.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a Judgment in favor of
Defendants Scott Financial Corporation, and Bradley J. Scott and against the Guarantor Plaintiffs

is hereby entered as to Plaintiffs’ Seventh Claim for Relief regarding Fiduciary Duty.

[OOSR
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each of the Court's
findings of fact is to be construed as a conclusion of law, and each of the Court's conclusion of law
is to be construed as a finding of fact, as may be necessary or.apprbpriate to carry out this Order.

DATED this A _day of E4orudey, 2011, /

DISTRICT COURJL JUDGE

/e

Submitted by:

%WN/ES & COULT?}E LLp

,J
T RANDALL JONES, ESQ. (#1927)
MARK M, JONES, ESQ (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway, Seventeenth Floor
Las Vegas, Nevada 85169
Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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GUARARTY
($100,000,000 Senior Debt Construction Nobe}

{(Untimited—QGary D. Tharaldson, Individually)

WHEREAS SCOTT FINANCIAL CORPORATION, a Nosth Dekota corporation (fe
“Lender”) has agreed to loan wp to- $110,000,000.00 (the “Loss™) to GEMSTONE.
DEVELOPMENT WEST, fC., 2 Wewvwia sorporation (the “Bmowet”)

WHEREAS the Loan will be evidenced by the Borrower's pmanssnrynotes of even date
herewith payable to the order of the Lender consisting of 2 $100,000,000 Senior Debt Construction
Noteand a $10,080,000 Sa:ior Debt Contingency Nots (collectively, the “Senor Nﬂfﬁ"); _

WHEREAS, to secure payment of fhe Senior Nates and all other Obligations in connection
with the Loan, the Borrower has executed and delivered to the Lender a Senior Debt Deed of Trust
and Security Agreement with Assignment of Rents and Fixture Filing (Construction) of even
date herewith (the “Senior Debt Deed of Trust™);

WHEREAStheLender asacondmcntomakmgﬂmLoan,hasreqmredﬂlecxemhonof

this Guararxiyof the $100,000,000 Senior Construction Note;

NOW, THEREFORE, the undersigned (hereinafier the “Guerentor™), in consideration of the
premises and other good-and valusble consideration, the recezpt and sufficiency of which ave herehy
aclmcwiedged, hereby agrees as follows: _

1. . The Guarantor hereby absolutely, unconditionally end joinfly and severally
guwnte&e o the Lender the full and prompt payment when due, whether at matrity or eatdier by
reason of acceleration or otherwise, of (f) the repayment of all fimds disbursed under and evidenced
by the $100,000,000 Senior Debt Construction Note (and ell interest thersor) and any extensions or .
renewals thereof and sobstitutions therefor; and (i)} each and every sum secured by the Security
Documents; and (iii) each and every other of the Obligations in connection with the $100,000,000
Senior Debt Construction Note or sum now or hereafier owing ander any agreement now or
hereafier entered info between the Lender and the Borrower in connection with the $100,000,000
Senior Debt Copstruction Note or the Property encombered therein, including, without limitation,

" the indemnification provisions of the Senior Debt Deed of Trust (all of said sums being hereinafier

called the “Indebtedness™); and the Guaranior agrees to pay all ressonable costs, expenses and
attorneys’ fees paid or incured by the Lender in endeavoring to collect fhe Indebtedness and in
enforeing this Guaranty, The obligstions of the Gaarantm shall be joint and several with all ofher

parties liable for the Indebtedness,

2. Indebtedness of the Borrower under the Note or otherwise may be -created and

56472573
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R

continued in any amouni without affecting or mpa:zmg the liahility of the Guarantor hereunder.

3. Noact or thing need occur to establish the habﬂxtyofﬁxeﬁuarautcrhaamder, and
with the exception of fifll payment, no act or thing (including, but not liraited to, & discharge in
bankruptey of the Indebtedness, and/or the running of the statute of Hmitations) relating to the -
Indebtedness which but for this provision could act as & release of the Habilities of the Guarantor
hereunder, shall in any way exonetate the Guarantor, .or affect, impair, reduce or release this
Guaranty ‘and the Hability of the Guarantor hereunder: and fhis ghell be & contirming, ebsolute,

unconditional and joint and several guaranty and shall be in force and be binding upon the .

Guaramior uni:l the Indebtedness is fully paid.
4. The Hability of the Guarantor herexmder shall not be affected or impaixed in sy way

by any of the following acts o things (wiish fas Lender # hondsy expressly authorized to do, omit

or suffer from time to titne without notice to or consent of anyone): ) any acceptance of collateral
security, guarantors, accommodation parties or surefies for any or all Indebtedness; (i) amy

extension or renewal of eny Indebtedness (whether or not for longer then the original period) or any -

modification of the interest rate, maturity or other térms of any Indebtedness; (i) any waiver or
indulgence granted to the Borrower, any delay or lack of diligence in the enforcement of the Note or
any other Indebtedness, or any failure to institite proceedings, file a claim, give any required notices
ot otherwise profect any Indebtedness; (iv) any full or partial release of, compromise or setflement
with, or agreement not fo sue, the Borrower or any other guarantor ar other person liable on amy
Indebtedness or the death of any other guarantor or obliger on any Indebtedness; (v) any release,
gurrender, cancellation or ottier discharge of any Indebtedness or the acceptance of any instrament
in renewal or substitution for any instnoment evidencing Indebtedness; (vi) any failure to obtain

collateral security (including rights of setoff} for sny Indebtedness, or to see to the proper or -

sufficient mﬁoﬁ and perfection thereof, or 1o establish the priovity thereof, or to preserve, protect,
nsure, care for, exercise or enforce any of the Security Documents or any other collateral security

for any of the Indebtedness; (vii) any modification, slferation, substittion, exchange, surrender,
cancellation, termination, release or other change, impairment, lirnitation, loss or discharge of any of
-the Security documents or any other collateral security for any of the Indebtedness; (vill) any

assignment, sale, pledge or other transfer of any of the Indebtedness; or (ix) eny manner, onder or
method of applcation of any payments or credits on any Indebiedness. The Guarantor waives any

- end all defenses and discharges available to a surety, guazmtor or accommodation co-obligor,

dependent on their character as such.

5. . The Guarantor waives any and all defenses, claims, sefoffy, and discharges of the
Bormwa:,'or any other obligor, pertaining to fhe Indebtedness, except the defense of discharge by
payment in foll. Without limiting the generality of the foregoing, the Guarantor will not assert
against the Lender any defense of waiver, release, discharge in baukruptey, res judicats, siatite of
frauds, anti-deficiency statufe, ﬁaud, ultra vires acts, usury, ﬂlegahty or unenforcesbility which may
be available to the Borrower in respect of the Indebtedness, or any setoff available against the
Lender to the Bormower, whether or not on account of & related transaction, and the Guarantor
expressly agrees that he shall be and remain liable for any deficiency remaining afier forsclosure of
the Deed of Trust or other security interest securing any Indebtedness, notwithstanding provisions
of law that may prevent the Lender from enforcing such deficiency against the Bomower. The
liability of the Guarantor §hall not be affected or impaired by any voluntary or involuntary

liguidation, dissolution,. sale.or other digposition of all or substantially a1l the assets, marshalling of

564725v3 3
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assets and linbilities, receivership, insolvency, bankraptcy, assignment for the benefit of credifors,
reorganization, arrangement, somposition or seadiostment 'of, or ‘other similar event or proceeding
affecting, the Borrower or any of its assets. ‘The Guarantor will not assert against the Lender any
claim, defense or setoff avalldble to the Guarantor against the Borrower.

6. The Guarantor also hereby waives: (i) presentment, demand for payment, notice of
dishonor or nonpayment, and protest of the Indebtedness; (if) notice of the acceptance hereof by the

Lender and of the creation and existence of &ll Indebtedness; and (iif) notics of any amendment to or
modification of any of the terms and provisions of the Note, the Security Documents or any other
agresment evidencing any Indebtedness. The Lender shall not be required to first resort for
-payment of the indebtedness to the Borrower or other persons or corporations, their properties or
estates, or to any collateral, property, liens or other tights or remedies whatsoever. .

7. Whenever, at any time or from time to time, the Guarantor shall make any payment
to the Lender hereunder, the Guarantor shall notify the Lender in writing that such payment is made
under this Guaranty for such purpose. If any paymient applied by the Lender to the Indebtedness is
thereafter set aside, recovered, rescinded or required to be returned for any reason (inchuding,
without Limiitafion, the bankruptey, insolvency or reorganization of the Borrower or any other
obligor), the Indebtedness to which such peyment was applied shall for the purposes of this
Guaranfy be deemed to have continued in existence, notwithstanding such application, and this
Gﬁmntyshallbecnfmccableasmsuchhdebtednasasmﬂyasifsuahappﬁcaﬁmhadngverbm
raade, :

8. No payment by the Guarantor pursuant to any provision hereof shall entitle the

Guarantor, by subrogation to the rights of the Lender or otherwise, to any payment by the Borrower

ar out of the property of the Borrower until all of the Indebtedness (inchuding imterest) and all costs,
expenses and attomeys’ fees paid or incurred by the Lender in endeavoring to collect the

- Indebtedness and enforcing this Guaranty have been fully paid. The Guersntor will not exercise or

enforce any right or contribution, reimbursement, recourse or subrogation available to the Guarantor
as o any Indebtedness, or against any persan lisble therefor, or as to any collateral secarity therefor,
nless and uniil all sach Indebtedness shall have been fully paid and discharged.. :

a. The Guarantor hereby represents and warrants fo Lender that fhere is no action,
proceeding or investigation pending or threatened (or any basis therefor) which imvolves the
Property encumbered by the Senior Debt Deed of Trust or which may materially adversely affect
the condifion, business or prospects of the Borrower or the Guarantor or any of Borrower's or the
Guarantor’s properties or assets, or which might adversely affect the Bomower's or the Guarantor's
ability to perform their obEgations under the Securify Documents, - :

10, The Guarantor shall maintain 2 minimnm personal net worth of not less than

$500,000,000 and liquidity (defined as cash and available lines of credif) of at least
$25,000,600, measured anmually at each December 31, The Guarantor shall provide @ Lender

anmal financial statements and tax returns in a timely manner

11.  This Guaranty shall be binding upon the heirs, legal representatives, successors and
assigns of the Guarantor; and shalt frore to the benefit of the successors and assigns of the Lsnder.

56472593 . 3
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12.  This Guaranty shall be construed accordmg o and will be cnforced under the
substantive and provedural the taws oPthe Btate of Nevada:-Guarastor hereby consents to the
exclusive personal and venue jurisdiction of the state and federal courts located in Clark Comw

Nevada in connection with any controversy related in any way to this Guaranty, and waives any '

argument that venus in such forums is not convenient,

13, WAIVER OF JURY TRIAL. THE GUARANTOR ACIQ\‘GWLEDGES
THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT
IT MAY BE WAIVED AND THAT THE TIME AND EXPENSE REQUIRED FOR
TRIAL BY A JURY MAY EXCEED THE TIME AND EXPENSE REQUIRED FOR

. TRIAL WITHOUT A JURY. THE GUARANTOR, AFTER CONSULTING (OR |

HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF

GUARANTOR’S CHOICE, ENOWINGLY AND VOLUNTARILY, AND FOR THE'

MUTUAL BENEFIT OF LENDER AND GUARANTOR, WAIVES ANY RIGHT TO
TRIAL - BY JURY IN THE EVENT OF LITIGATION REGARDING THE

PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS -

GUARANTY, ANY RELATED AGREEMENTS, OR OBLIGATIONS THEREUNDER.
THE GUARANTOR HAS READ ALL OF THIS GUARANTY AND UNDERSTANDS
ALL OF THE PROVISIONS OF THIS GUARANTY. THE GUARANTOR ALSC

AGREES THAT COMPLIANCE BY THE LENDER WITH THE EXPRESS'

PROVISIONS OF THIS GUARANTY SHALL CONRSTITUTE GOOD FAITH AND
SHALL BE CONSIDERED REASONABLE FOR ALL PURPOSES.

mmmasswmorv the Guarantor has exectited this Guaranty as of this 22° day of
Jamxary 2008.:

GU. AR&NTOR:

564725v3 S 4 .
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. Financiat Corparation

ADDENDUM TO GUARANTY
__(Nevada Law Provisions)

' This Addendum is incorporated into the Guaranty dated Janmary 22, 2008 (the “Cuaranty™)
executed by GARY D. THARALDSON (‘Guamnfor”) in favor of SCOTT . FINANCIAL.

CORPORATION (“Lender).

In addition the wawers set forthmthe Guaranty the Guarantorh&rebyaxpressiywavas the -
following:

‘ @ sny and all rights or defenses arising by reason of election: of rmledm by Lender
that destroys or otherwise adversely affects Guarantor’s subrogation tights or Gusrantor’s tight to
proceed againgt Borrower for reimbursement, including, without limitation, loss of rights Guarantor
may suffer by redson of any law limiting, qualifying or discharging the Obligations; and (b} any
“one action” or “antideficiency” law (including, without limitation, N.R.S. §40.430) or any other

law that may prevent Lender from bringing any action, including a claim for deficiency, against

Guarantor, before or after Lender’s commencement or complehon of any foreclosure actlon, either
judicially or by-ezercise of power of sale.

G&a:m:torwmantsmdagmesﬂmieachofﬂmwa:&méetfor&ahﬁvemdmtﬁe Cuaranty

dbove is made with Guarantor’s full inowledge of its significance and consequences and that, under,

. the circomstences, ﬂmwmvcrsammasonablcmdmtmnﬁazytopubhcpohcyoﬂaw ¥ sach
waiver are defermined to be contrary to any applicable law or public pohcy, such watvers shall be

effective only to the extent permitted by law or public policy. Guarantor waives: (fo the full extent
permitied by NS, § 40495, the benefits of the one-action rule under NR.S. §40.430; and (i) to
the full extent permitted by N.R.S. §§ 104.3605 and 104.3419, discharge under N.R.S. §§
104.3605(R) end/or 104.3418. ‘

THE WAIVER OF SUBROGATION AND OTHER RIGHTS SET FORTH IN

PARAGRAPH 8 OF THE GUARANTY IS HEREBY EXPRESSLY MADE

NOTWITHSTANDING THE PROVISIONS OF N.R.S. §§ 40475 AND 40.485 OR ANY OTHER

’ STATUTORY OR COMMON LAW OR PROCEDURAL RULE TO THE CONTRARY.

- IN WITNESS WHERREOQF, the Guarantor has exaaned this Addendum to Guaranty as of
this 22 day of January, 2008,

564725%3
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. 'WHEREAS SCOTY FINANCIAYL CORP{)RATION 2 North Daketz corporation (the
“Originating Lender”) has agreed o loam up to $110,000,600.00 (the “Loan™) to GEMSTONE
DEVELOPMENT WEST, INC., 2 Nevada corporation(the “Borréwer™);

WHEREAS, the Loan Wﬂi be evidenced by the Bomrower's two promissory notes of even-
date herewith paysble to the arder of the Originating Lender in the principal amount of
$100,000,000 (the “Senior Debt Construction Note™) and the principal amount of $10,000,000

{the “Senfor Debt Cowntingeney Mok}

WHERFEAS, BANK OF OKLAHOMA, N.A. a mational banking association (*Bank
QI hes purchesed from Originating Lende.r 2 partacxpanon iy the Senjor Debt Constraction Note-
{the “Parficipation”); and

WHEREAS Bank OK, a8 a condition o purchasing the Parﬁmpzuon, has reqmred the -

execition of this Guaranty:

NOW, THEREFORE, the wndersigned, a North Dakota corporation (hereinafter ﬂw‘

“Guarantor™), in cofsideration of the premises and other good and valusble consideration, the

" rectipt and sufficlency of which are hereby acknowledged, hereby agrees as follows:
1. The Guarantor hersby absolutely, unconditionally’ and jointly and sevemlly‘

guarantees 10 Bank OK the full and prompt payment when due, whether at maturity or earlier by
teason of acceleration or otherwise, of (i) the repayment of alt fimds disbursed by Bank OK under
the Pasticipation and under and evidenced by the Note (and all interest thereon) and any extensions
or renewals thereof and substitutions thevefor; and (i) Bank OK’s Participation share of (z) each

and every.sam sscured by the Security Documents; and (b} each and every other of the Obligations -

in connection with the Loen or sum now or hereafier owing under any agresment now or hexeafter
entered into between the Otiginating Lender and the Borrower in connection with the Loan or the
Property encumbered thersin, ncluding, without limitation, the indgmnification provisions of the
Deed of Trust {all of 3aid soms being hereinafier calied the “Indebtedness™); and the Guarantor
agrees 10 pay all reasonable costs, expenses and atiomeys” fees paid or incmred by Bank GK in
endeavoring to collect the Indebtedness and in cnformng this Guaranty, The cbligations of the
Guarantor shall be foint and ssveral with all other pagties lisble for Lhc Tndebtedness.

2. Indebtcdness of the Bomower under the Note or otherwise may be created and
contimued in any amount thhout affecting or impairing the habmty of the Guarantor heretinder.

3. No actor thmg need oecur 10 wtabhsh the hahﬁxty of the Guerantor heyetmder, and
with the exception of full payment, no act or ﬂxmg (inclding, but not limited to, 7 discharge in
bankraptey of the Indebtedness, end/or the rooning of the stetute of limitations) relating to the
Indebtedness which bat for this provision could act as g, release of the Habilities of the Guarantor

CONFIDENTIAL
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oy hereunder, shall in any way exonerate the Guaranior, or affect, impair, reduce or release this
g QGusranty and the Haistlity of theGuarantor hereunder; and this shall be a continiing. absolute.
unconditional and jeint and seversl guaranty and shall be in force and be binding upon the .

. Guarantor unti] the Indebtedness s flly pald, .

4, The fiability of the Guarantor hereunder shall not be affested or inwpaired in any way
by any of the following acts or things (which the Originating Leader is hereby expressly authorized
1o do, omit or suffer from time to time without notice 1o or consent of anyone): (£} any acceptance
of collateral secuyity, guarantars, sccommodation parties or sureties Tor any or all Indebtedness; {if)

* any extension or renewal.of eny Indebtedness (whether or not for longer than the original period) or
any modificaton of the intéfest rate, maturity or othér terms of any Indebtedness; (i) any whiver or
ndulgence granted to the’ Borower, any delay or lack of diligence in the enforcement of the Note o
any other Indebiedness, or any faflure to instifute proceedings, file a claim, give any required notices
or otherwise protect sy Indebtedness; (v} any fall or pactiel relesce of], compromise ov settfement
with. or agreement not to sue. the Borrower or any other guaranior or other person lable on any
Indebredness ox the death of any other guarantor or obligor on any Indebledness; (v} any relesse, .

3 surrender, cancellation or other discharge of any Indebtedness or the acceptance of any insbument . ¢

3 ) in renewal qr substilution for any instument evidencing Indebtedness; (vi) any feilure to abtain

3 collateral security (including rights of setoffy for eny Indebtedness, or’ 1o see ta the proper.or

3 oo sufficient creation and perfection thereof, of to establish the priority thereof, or to preserve, proteet,

insure, care for, exercise or enforce any of the Security Documénts or ary other collateral secinity
fot any of the Indebtetiness; (vii} any modification, alteration, substitution, exchange, surrender. R
‘cancellation, terfnination, release or other change, impaiment, Bmitation, lossor discharge of any of Co

. the Securty documents oF any other collateral securfy for any of the Indebtedness; (vili) any

E L - sssignment, sale, pledge or other trausfer of any of the Indebtedness; or {ix) any manner, order or '

E l . method of epplication of awy payments or credits on any Indebtedness. The Guarantor wajves any i

E . and afl defenses and discharges available 10 a surety, guarentor, or accommodation co-obligor.

dependent on their character ag such.

5. The Gusranter waives-any and all defenses, clalms, setoffs, and discharges of me
Borrower, or any other obligor, pertaining to the Indebtedness, except the defense of discharge by
payment in fill. Withowt limiting the generality of the foregoing, the Guarantor will nof assert
against Bank OK any defense of watver, release, discharge in ‘banlauptey, res judicata, surtute of
Fauds, anti-deficiency statute, frapd, ultra vires acts, usory, Mlegality or unenforceability which may-
be available to the Borrower in respect of the Indebiedness, or 2ny setoff availabic against the -
: Originating Lender to the Borrower, whether or not on account of a telated transaction, and the -
E Guarantor expressly aprees that he shall be and remain Heble for any deficiency reniaining affer

forectosure of the Deed of Trust or other securdfy Inferest securing any Indebtedpess, -
notwithsianding provisions of lsw that nmay prevent the Criginating Lender from enforeing such
deficiency against the Borrower. The lability of the Guarantor shall not be affected or impaired by
- eny voluntary or involuntery Hquidation, dissolution, sale or other disposition of all or substantially
1 : ail the assets, mavshalling of assets and liabilities, réceivership, nsolveney, bankruptcy, assignment
: for the benefit of creditors, reorganization, arrangement, composition or readjustment of, or other
similar event or proceeding affecting, the Bomower or any of its assets, The Guarantor will not
assT egainst the Originating Lender or Bank OK any-claim, defense or setpif available to the-
Guarpotor agrinst the Borrower.

1 3672741 ‘ 2 ' e
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6. ;Ih:.f.‘mamzm&alm.hmby suzives: . L-dermand for payment, notics of

“dishonor o nonpayment, and protest of the Indebtedness; (it notice of the acceptance hereof by .

Bank OK: aninﬁrhaammﬂmmeaiﬂbdabmm (i) notice of any amendment to
or medification of any of the terms and provisions of the Note, the Secutity Documents or-auy other
agreement evidencing any Indebiedness. Neither the Qriginating Lender nor Bank OK shall be
required 1o first resort for payment of the indebtedness to the Bomower or other persons or
corporations, their properties or estates, or to any collatyal, property, Hens or qthey ghts or
remedies whatsoever,

7. Whenever. ar any time oy from time to time, the Guamumr shall make any paymem
1 Bank OK hereunder, the Guarantor shiall notify Bank OK in writing that such payment is made
under this Guaranty for such purpose. If any payment applied by Bank OK to the Tndebitedness is
thereafier sef sside, recovered. rescinded or reguired w be.réturned for any reason {including,

without limitation, the bankniptoy, insolvency or reorganization” of the Bomower or any other - .

obliger). the Indebtedness to which such payment was dpplied shall for the parposes of this

Guaranty be- deemed to have continued in existence, notwithstanding such application, and this .
- Guaranty shall be enforceable a5 1o such ndehtedness as fiflly as if such apphcaimn had never been

meade,

8. No payment by the Gum‘anto;‘ ‘ursuant to any provision ixercot‘ shail énﬁﬂe the
Guarantor, by subrogaton to the rights of the Bank OK or otherwise, fo any payment by the
Borrower or out of the property of the Borrower witil afl of the Indebtedness (including intevest) and

all costs, expenses and attomeys' fees paid or incurred by the Originating Lender and Bank OKin |
. endeavering to collect the fodebtedness and enforcing this Guiatanty have been fully paid. The

Guarantor will not exercise or enforce any dght or cantribution, refmbwsement, recourse or
subrogation available to the Guatantor as tp any Indebtedness, or against any person Heble therefor,

or as 1g any collateral security therefor, unless and unt} alI ‘stch Indebiedness shall have bean fully

paxd and discharged.

9. This Guarzmty shall be bmdmg upon the heirs, Jegal mpresmmaves, SUCCESSOTS and ’

asSLgns of the Guarantor, and shall inwre to the benefit of the successors and assigns of Bank OK.

. 10.  This Guaranty shall e construed according 1o and will be enforced. under the .
substaritive and procedural the laws of the State of North Dakots. Guarantor hereby consentsto

‘the exclusive personal and venue Jurdsdiction of the stateand federal courts located in Burleigh
County, North Dakota in connection with any contoversy relafed in any way to this Guaranty,
and waives a.ny argument that venuz it such forims is not convenient,

11, ' WAIVER OF JURY TRIAL THE GUARANTOR- ﬁCKl"IOWLEBGES;
~THAT THE RIGHT TQ TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT THAT .

T MAY BE WAIVED AND THAT THE TIME AND EXPENSE REQUIRED FOR

TRIAL BY A JURY MAY EXCEED THE TIME AND EXPENSE REQUIRED FOR

TRIAL WITHOUY A JURY. THE GUARANTOR, AFTER CONSULTING (OR
HAVING HAD THE OPPORTUNITY TO CONSULT) WITH. COUNSEL" OF
GUARANTOR'S CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THE
MUTUAL BENEFIT OF LENDER AND GUARANTOR, WAIVES ANY RIGHT TO
TRYAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE

S62FENE . !

CONEMENTIAT
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o

PERFORMANCE OR ENF ORCEMENT OF, OR IN ANY WAY RELATED TO, THIS
GUARANTY, ANY RELATED AGREEMENTS, DR OBLIGATIONS THEREUNDER.
THE GUARANTOR HAS READ ALL OF THIS GUARANTY AND UNDERSTANDS
ALL OF THE PROVISIONS OF THIS GUARANTY. THE GUARANTOR ALSO
oo AGREES THAT COMPLIANCE BY THE LENDER WITH THE EXFRESS
; PROVISIONS OF THIS GUARANTY SHALL CONSTITUTE GOOD -FAITH AND

T TR A TRREY

SHALL BE CDNS]?DERED REASONABLE FOR ALL PURPOSES.

3 . IN WITNESS WHEREOF, the Guaranior has ea.ecured this Guaranty s of tis 23 il day of

b oo January 2008, P
. GUARANTQR:
. THARALDSON MOTELS IL, INC,

567274vt . -3
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Financial Curbnratiun

S PARTICIPRTION AGREEMENT

i et s o]

This Agreement is made as of January 21, 2008, by and between SCOTT FINANCIAL CORPORATION
(*Originating Lender”} and CLUB VISTA FINANCIAL SERVICES, LLC {“Panticipant™} and shall govern and coniral the
loan parlicipations belween Originating Lender and Participant described in this Agresment. )

1. Definitions.

(&) “Participant's interast” means the percantage interest of Participant inf the principal amount of and interest
on the Loan, the Loan Documents and the Collateral, The percentage interest of Participant in the-Loan is 3.4%

)] “Banking Day" means a day on which the Pederal Reserve Bank of Minneapolis is open for business.

{c} “Borrower” means Gemstone Deveiopmant West, Inc. a Nevada Corporation.

{d) “Cerlificate” means the Loan Participation Cenificéte, in the form of Exhibit A to this Agreement, issued by
Originating Lender 1o Participant evidencing Participant's Interesi in the Loan to Borrower, :

{e} = "Co-Lead” means Bank of Okizhoma, N.A.

4] “Collateral” means all collaterat securing payment of the indebtedness evidenced by the note or the
performance of the Borrower's obligations under the Loan Documents or the performance of any guaranty,

(g} "Loan” means the certain $100,000,000 loan that Originaling Lender has made to the Borrower and in
which Pariicipant has agreed ta participate under the terms of this Agreement. :

(n) "Loan Documents” means alf dacuments evidencing, securing andior relating to the Loan, Including, but

: tot limited lo, the note, financing statements, security agresments, deed of lrust, morigage, assignments, cerificates,
owers, fllings, agreements and all other wrilings executed or ta ba executed in connection with the Loan and afl credit
dispiays and maodifications to credit displays, appraisals, environmental site assessments, geotechnical reparis, surveys,

lile Insurance policies, and other dacuments defivered in connection with the Loan.

{i “Loss” means any and all liabilities, claims, damages, actions, cosls, expenses, setflements or penalties,
ingluding, without limitation, attorneys’ fees, which may be incurred by either Originating Lender or Participant with respect
to the Loan, ) .

G} *Originating Lender's interest” means the percentage interest of Originating Lender in the principal

amount of and inlerest on the Loan and the Collateral, which is 0%.
2. Sale and Participation.

() Subjett lo the terms and conditions of this Agreement and all refated documents including Participation
Certificates, Originating Lender selis-and assigns to Paricipant, and Participant purchases and accepts from Originating
Lender Participan('s Interest in the Loan. This Agreement consiitutes a sale of Participant's Interest by Originating Lender
to Participant without recourse and shall in no way be canstrued as a loan by Parlicipant to Originating Lender o as
creating any reiationship other than as provided in this Agreement, -

{b} QOriginating Lender's Interest and Parlicipant's interest and the rights and powers contained in and in
connection with these interests shalf be ratably concurrent and neither shail have priarity over {he other.

(c) Originating Lender shall hold the Loan Documents as trusiee for Parlicipant to ths extent of Participant's
Interest; provided that the Loan Documents shall be kept offsite in safekeeping at the Bank of North Dakota, in Bismarck,
North Dakota. T _ ‘

(d) Originating Lender warranis that it owns the percentage interest in tha Loan. the Loan Documents and

the Collateral that it has sold and assigned to Farlicipant under the tarms and provisians of this Agreement,

15010 Sundown Drive * Bismarck, ND 58503
Office: 701-255-2215 ¢ Fax: 701-223-7299

A licensed and bon.dad corporate finance company. SCOTT-005131
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3. Loan,

{ag)  Originating Lender agrees to make the Loan (o the Borrower on the lerms and condilions set forth in the
oan Documenis. Participant will pay lo Qriginaling Lender an amaunt equal to Paricipants interest in the unpad
rincipal batance of the Loarr and -in-eacir sdvarce under the Loan, on the date or dates on which such advances are lo

he made as requested by the Originating Lender. and with not less than one Banking Day's notice, in immediately
available funds, not later than 11:0G.3m-Sismarck, dorh Dakola time.

(b} Funding of the Loan or any advance on the Loan by Originating Lender shall be deemed o be a
representation and warranty by Originating Lender that (i} Originating Lender has in its possession alt Loan Documents
which, in appropriate cases, have been duly and properly filed or recorded to provide a secured position in the Coliateral; -
{il} prior o funding, Criginating Lender has, in @ manner appropriate to the lype of Collateral, inspected the Coflateral; and
{11} Barrower has fulfitled all conditions in the Loan Documents and is entitfed to the Loan or the advance.

{c) Criginating Lender agrees to pay interest, in the manner set forth in Section 5{a) below, to Participant on

Participani's Interest at the rate set forth in the Cerlificate evidencing the Loan, which Certmcate Is herehy incorporated
herein,

(d) Participant's Interest in the principal amount of and interest on the Laan shall be paid ant the basis of
Participant's Parlicipation interest in the prirdipsl amourtt of onS wRerest ba the Loan,

(e} Contemporaneously with its execution of this Agreament, Originating Lender will exscute and deliver to
Pariicipant a Loan Paricipation Certificate in the form allached to this Agreement evidencing the Participant's Interest in
the Loan, the Loan Documsants and the Collsteral. -

{f) Unless otherwise disclosad to Participant, the Loan and Loan Documents shali not be cross-defaultad
with any other loan or loan documents. .

{g) Unless otherwise disclosed (o Parlicipant, the Coliateral shall nol serve as coliateral for any other loan or
obligation. .

{h if Participant does not fund any amount it owes to the Originaling Lender on the date or by the time

specified above. and without in any way limiting the Originating Lender's rights o payment hereunder. Participant shall
pay the Originating Lender a Iate fee of the per diem nole rate on the Loans on the requested advance for sach day untit
‘he date-of de}iverylof such amount in immediately available furds to the Originating Lender,

{1 Ta the extent Participant has defaulted in its funding obligations under this Section 3 and notwithsianding
any other provision of this Agreement to the contrary, Parlicipant's right to receive s share of cotlections shall be
suspended until such default is cured, but Participant shalf continue io hs obligated to perform its abligations under this
Agreement; provided, however, that the Originating Lender may continue to apply Participant's share of collections 1o
Participant's funding obligations under this Section 3.

0 Participant agrees that ils obiigation to make payments to the Originating Lender in accordance with this
Agreement shall af.ali times and in all events be absolute, irrevocable and uncondmonaz and shall not be subject to any-
right of counterciaim, set-off or withholding of any type.

4, Additional Covenants.

(a) Originating Lender shall cause Borrower to reimburse Co-Lead for {i} its “out of pocket® expenses incurred
ang expended in reviewing the terms of the Loan Documents and this Agreement, including ifs reasonabie attorney's fees

in an amourt nol to exceed $5,000, togeiher with its reasonable oul of pocket incurred and expended in monitoring the
Loan and the Project, including on-sile inspactions. ‘

{b) Originating Lender shail provide ta -Co-Lead a schedule of al Participanis and their respective
Participating Intarest and notify Co-Lead of any changes thereto.
5. Receipts. Collections and Expenses.

1a) Originating Lencer shall receive all amounts as they become due and any prepayments in connection

" with or arising out of the Loan and shafl, on the Banking Day the amountis are recewved, i ime permits wires lo be sent
after receipt, and i nol, on the following Banking Day, account for and pay over to Participant its share of all amounts.
Any amount due to Panticipant which is .not paid on the Banking Day it is received or the foltowing Banking Day by -
Originating Lender shall accrue interest at Participant's cusiomer bilting rate for each day i s held by Originating Lender.

eﬂot‘wthstandmg the date on which Parfizipant is paid, Borrower shall receive credit on the date it presents collected funds
to the Criginating Lender. )

o SCOTT-005132
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(B} in the event of Borrower's failure to pay taxes, assessments, insurance premiums, claims against the -

Collateral or any ather amount required to be paid by any of the Loan Documents, Originating Lender shafl, {0 the extent

permitied under the Loan Documents, advance amounts necessary o pay them uniess Originating Lender reasonably

‘Je!ermines that the payment is not necessary to protect or preserve the Cullaleral, and Participant will reimburse

riginating Lender for Participant's pro rata share of the amaurit of the payient made by Originating Lender within a

reasonable lime following defivery to Participant of evidence of the payment by Originating Lender. in the event Borrower

reimburses the Origmating Lender for suth advances, Origmating Lenter shat pramptly disburse such funds ratably io the
Participant. : .

{c} Participant shall, on reasonable notice, deliver to Originating Lender Participant's pro rata share of any
expenses reasonably incurred by Originating Lender in connection with the enforcement of the Loan or the Loan
Documenis and the protection and preservation of the Collateral.

{d) Criginating Lender shall use due diligence to coliect all amourts on the Loan when due and to recover
from the Borrower alf costs and expenses which are reimbursable from the Borrower.

g, Servicing.

(a) . Subject to paragraph (f), befow, Originating Lender shall service lhe Loan as the disclosed agent of
Participant and shall receive a servicing fee in the amount of one haif percent (.50%) per annum, unless otherwise agreed
in any Loan Participation Certificate, so iong as Borrower is making required monthly instaliments of principal and interest.
Originating Lender shall be entilled to its servicing fee during the continuation of the Loan and shall not be required to
share such fee with the Co-Lead regardiess of Co-Lead's co-management, untess Originating Lender has bean removad
pursuant o Section &(e} below. Originating Lender and Participant acknowledge and agree that Originating Lender's
servicing fee is payable solely from interest received with respect o the Loan. in the event that Borrower is unable 1o pay
alt principal of the Loan and any collection cosis relating thereto, or such amounts cannot be recovered from the
Coltateral, Originating Lender hereby subordinates payment of its servicing fee to payment of ali prircipal of the Loan. If
Originating Lender has deferred its servicing fee until payment of the peincipal of the Lean, Originaling Lender shall be
entitled to collect such servicing fee from the next proceeds avaitable after payment of all principal. Upon repayment in
full of all principal of the Loan and the colleclion costs related thereto, Originating Lender shall be entitlad to collect any
partion of its servicing fees still outstanding fram the next funds available from the Borrower or the Coflateral for payment
of interest, The servicing shall inclode; without limitation, the ohtaining and review of updated reports with respect to the

{ .:oliaterai, periodic inspections of the Collateral and all other action narmally taken by a prudent lender with respact to
oans of a comparable nature. Originating Lender will promptly furnish to Participant a complete copy of any report as to
Collatera! obtained by Criginating Lender and copies of all updated ar amended Loan Documents.

(b} Originating Lender and Participant shall each disciose to the other parly immediataly any material
information received or obtained concerning the financial condition of the Borrower or any guarantor or the ability of the
Borrower fo manage or complete improvements to Collateral or to condugt its business operations as a going concarn on
a basis substantially equivalent to that existing on tha date of this Agreement, or any change in the condition or status of

Collateral, or the ability.of the Borrower o répay the Loan and otherwise to perform its duties and cbligations under the
Loan Documents. )

{c) Participant shall have the right to examine the Coliateral and lo examine and make copies of ail original

Loen Documents and records with respect o the Loan, the Loan Documenis, and the Collateral at any reasonable time
during Originating Lender's normal business. hours. :

(d) As to Participant, the powers of Originating Lender as agent are fimited to those powers expressly set
forth in this Agreement. .

{e} Originating Lender's agency status under this Agreement with respect to the Loan shail lerminate at the
wrillen election of Participant {i} upon the insolvency. closing or liquidation of Originating Lender, or (i) if Participants of at
least 80% of all interests in the Loan determine that Originating Lender has committed gross negligence or has otherwise
materially failed to comply with #s fiducary obligations as agent for and on behalf of Participant. On termination of
Originating Lender's agency status with respect 1o the Loan. Co-Lead shall automatically assume and be assigned alf of
Originating Lender's rights and duties under this Agreement and shall have the right to notify Borrower te dirsct the
Borrower to forward payments under the Loan Documents direclly to Co-Lead on hehalf of all Participants. Criginating
Lender shall join in such notice at Co-Lead's request. On such termination and on Co-Lead's demand, Criginating Lender
shall deliver such documents. files and records with respect 1o the Loan as Co-Lead desms necessary lo enabie Co-Lead

“to continue to receive Loan payments and, f necessary, 10 commence appropriate proceedings fo collect the Loan and
enforce any Collateral. On such termination, Co-Lead shall be entitied to servicing fees atherwiss payable Originating

oLender.
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1 Originaling Lender's administration of the Loan, as it relates 1o draws and procedures under the
Construglion Loan {as defined within the Loan Agreement} shail be subject to the following:

{i Originating Lender shall provide to Co-Lead, on a timely basis foﬁowing receipt and review by
ojriginaﬁng Lender, a copy.ol.each consiruction inan draw.request receved from Borrower,

{ii) All construction lean draw requesis submitted by Borrower shafl be subject to approval by
Originating Lender and Co-Lead. T e

{iir) Co-Lead shall be permitted, through its represenlaﬁvéé {in addition to Originating Lender's third
party inspectors) io conduct reasonable and timely inspections of the Project {as defined within the Loan Agreement) prior-
io approval of each draw request, :

7. Modification and Waiver.

Except as set forth below, bul otherwise nolwithstanding anything in this Agreement or in the Loan Documents to
the contrary, Originating Lender, by and with approval of Co-Lead, reserves the right in its discrefion, in each instance
upon prior written notice to Parlicipant, 1o amand, modify, restale or lerminate any of the Loan Documents, consent to or

- waive any action or failure (o act by tha Barrower or any Guarantos, and to axercise or refrain from exercising any powers -
or rights which Originating Lender may have under or in respect of Loan Documents or any Callateral, including, without
limitation, the right o enforce or refrain from enforcing the obfigations of the Borrower and of any person liable for the
payment of the Loan or the performarnice of any Loan Documents, except that Originating Lender shall not, except as
provided under Section 8 of this Agreement {Default and Enforcement), withoul the prior written consent of Participants
wha, In the aggregale, hold at least fifty one percant (51%) of the ownership interests in the Loan (it being understood that
Originating Lender shall not have any vote unless Originating Lender holds an interest in the Lean, in which case
Originating Lender shall be deemed ta be a Participant for purposes of this paragraph)

(8} Make or consent to any change in the maturity date of the Loan;

{b) Make or consent to any change in the interest rate of the Loan:

{c) Make or consent to any change in the time of payment of interest; )

{d) Make or consent to any change in the maximum principal amcunt of the Loan or the priority of the tien of
. 'ne Deed of Trust; _

(e} Compromise any claim against the - Borrower or Guarantor or any amount dus under the Loan

Documents; ’
) Release any of the coltateral other than upon payment of relsase consideration in the ordinary course of

Borrower's business; or
(g) Approve any material modifications to approved project budgets.

If Qriginating Lender shail request Participant's written consent to {ha exercise of any rights set forth abave and
shall not receive Participant's consent or a deniat thereof in writing within three {3} Banking Days of the making of such
request, Participant shall be deemed to have given its consent, if Pariicipant shall refuse to consent to any such request,
Originating Lender may, st its option, purchase the Participating interest of Participant by paying lo Participant an amount
equal fo its Participating Interest of the unpaid principal and acerued interest on the Loan and Participants interest in alf
proteclive advancements for Borrower or the collateral and all reimbursements by Paricipant to Originating Lender
pursuant to this Agreement, and upon such payment this Agreement shafl be terminated, and Participant shall have no
further interest in the Loan or in any of the Loan Documents. As a condition of purchasing Parlicipant's Participating

Interest pursuant to this paragraph, Originating Lender shall give Participant notice of intent 1o purchase, and may
consummate the purchase at any time following such notice.

8. Defauit and Enforcement.

(a) Immediately upon fearning of the existence of any event or condition which weuld constitute a default
under any Loan Documenis, Originating Lender shall notify and consult with Co-Lead and Participant and shall exercise,
or refrain from exercising, any rights Originating Lender may have anly with the prior written consent of Participants wha,
in the aggregate, hold at least fifty one persent (51%} of the Loan (it being understood that Qriginating Lender shall not
have any vote unless Originating Lender holds an inlerest in the Loan, in which case it shall be deemed to be a
Participant and ils interest shall be dgemed.to-be a Parlicipating nterest and it being understood that s lang as Co-Lead
holds an interest in the Loan, Co-bead shall be deemed'to be a Pariicipant and its interest shall be deemed o be a
Participating intersst).
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(b} Following any materiat default, as reasonably delermined by Co-Lead, under any Loan Documents that
shalf continue, uncured, for a pericd of ninely (90) days after the occurrence of the malerial default {except in the case of
a maonetary paymen{ defaull, in which case the period shali be thirty (30) days), Co-Lead shall have the right 1o co- -
‘nanage the Loan with Originating Lender, provided that:

{} Co-tead shall be subjec! to all of the obhgahons and limitations of Originating Lender heraunder,
including the obligalion to ohlain consent of Padticipants who hold in the aggregale at least fifly one {51%) of the
Loan for certain actions, as set forth herein, and shall be entitied 1o the indemnification and other protections
provided for the Originaling Lender in this Agreemant;

{i§} Co-Lead shafl continue to be. deemed ta be a Participant retaining its right to vole its percentage
ownership in the Loan;

{iii) Cn—Lgad shall be not be entilled to receive a fae for its co-management;

{iv) OrigiﬁaﬂngALender shall continue to be entitled to any servicing fees it is olhenvise entitled lo .
under this Agreement or any other agreement with Participant, provided, however, that no servicing Tee shall be
payable if required monthly instaliments of principal and interest are not being paid.

{c) Far the purposes of this Agreemert, the term “co-manage” contemplates ihat Co-Lead shall consult with
Originating Lender and share in the Driginating Lender's duties to manage. perform and enforce the terms of the Loan
Agreement and to exercise and enforce all privileges and rights exercisable or enforceable by it thereunder, for the joint
benefit of Originating Lender and alt the Parlicipants, according to Co-Lead’s discretion and In the exercise of its
reasonable business judgment, Co-Lead shall exercise the same degree of care and judgment with respect to tha Loan
as' it exarcises with.respact lo Ioans in which no participations are sold and, in ‘exercising such degree of care and
judgment, Ca-Lead shall not be under any fiability to any Participant with respect to anything it may do or rafrain from
doing in the exercise of its judgment or which may seem to Co-Lead to be necessary or desirable in the SEN‘C‘“Q and
managemeni of the Loan, excep! for its gross negligence or willful misconduct.

{d) In the event of a default and the refusal of Pamc«pants holding at least fifty one percent (51%) of the Loan
to consent under (&) above, ‘Originating Lender and. if i shall have become a co-manager as provided herein, Co-Lead or
Participants halding at least fifty one percent {513} of the Loan may elect, on written notice to the other Participanis and,
if applicable, Originating Lender, o institute such proceedings as are necessary of appropriate to collect the Loan, to

e Snforce the Laan Documents or the Collateral, and to pratect the rights of the Originating Lender and Participants,. The

f‘:arty instituting such proceedings shall make all other Participants and the Ongmatmg Lender parties to the proceedings
and the parties shall share the cosis and expenses, inc juding attorney's Yees, in proportion (o their respective percentage
interests in the Loan at the time of default, If Participants hoiding at least fifty one percent (51%} of the Loan take such
action, Orlginating Lender shalf exscute such documents as may be necessary or appropriate 1o facilitate such action.

{e} i the alternative, in the event of a default and the refusal of Participants holding at least fifty one percent
(51%j of the Loan to consent under (a) above, Qriginating Lender and, if it shall have become a co-manager as provided
herein, Co-Lead or Participants holding at least fifty one parcent (51%) of the Loan may, at its or their option, purchase
the Participating Interest of Participant, if Participant shafl have refused o consent to any proposed action, by paying to
Participant an amount equal to iis Participating interest of the unpaid principal and accrued interest on the Loan and
Participant's intersst in all protection advancements for Borrower or tha collateral and all reimbursements by Participant to
Originating Lender pursuant {0 this Agreement, and upen such payment this Agreement shall be terminated, and
Participant shall have na further interest in the Loan or in any of the Loan Documents.

) The agreement of Parlicipants holding at least fifly one percent (51%) of the Loan shall be required for af]
matters and decisions relaling to the operation, improvement, and disposition of, and any capital expenditures with
respect to, Colfateral which s acquired by seither Originating Lender or Participant under this Section 8.

) Al Collaterat shail be applied to reduction. of Ihe Loan in proportion to the respective percentage interests
of the Ongmatmg Lender, if any, and Participant in the Loan at the time of the default, and shall be applied to other
indebledness of Borrower to Originating Lender only after the Loan and any expenses related io the Loan are satisfied in

full.
{h} if Originaling Lender or any Participant should exercise its right of setoff with respect to any deposit or

other indebtedness owing by Originating Lender or any Participant to the Borrowsr, the setoff shall be appiied to the Loan
and to other indebtedness of the Borrower io Originating L.ender or such Participant cn a pro rata basis.
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a. Collection After Acceleration.

{a} if Originating Lender receives a payment after acceleration of the Loan, whether pursuant to a demand

or paymeni or as g result of legal proceedings against the Borrower or through payment by or action against any other
‘erson in any way liable on account-of the indebledness- eviderced by the Loan, or Trom realizalion upon any securily for
the Loan, or from any source whatsoever, the payment shall be applied lo the interest, principal or olher amounts owing

on the Loan in the manner(obe-agreed upon-hetwean Originating terider and” Parficipant at the time the Loan is
accelerated, ratably among alf Participanis. .

1b} The foregaing notwithstanding, i is expressly understood that any losses sustained in respect of the Loan -
shall be borne by Originating Lender and Participant in accordanse with the pro rata share of sach unless such lossés are
the direct result of the gross negligence, recklessness, or willful misconduct of Originating Lendar or Participant.

10. Additional Terms.

(a) Qriginaling Lender's Right o Repurchase Participani's Interest; Prepayment Fees. Upon Participant's
failure to comply with its duties under this Agreement, the Originating Lender reserves tha right (but shalt have no duty) at .
any time, upon at least {three) 3 business days’ prior written notice 1o Participant, lo purchase from Participant, at par
- {unless otherwise agreed) plus agcruad inlarest, and witheu! reeowse, Parlicipanl's inferest. Upon Lender's repurchase,
Participant shall not be entitled to any prepayment fees, inclusive of fees astablished as “make whole” fees.

(b} Noncompete. Unless otherwise agreed upon in writing between Participant and Originating Lender,
Participant shall not directly-or indirectly soficit or assist in the solicitation of the making of loans to the Borrower within five
(5} years after termination of this Agreemant without Originating Lender's express wrillen consent, provided that this
prohibition does not apply to direct or purchased leans to Barrower in existence as of the date of this Agreement.

()] Inability of Originating Lender to Perform. {f the Qriginating Lender is unable to perform ils duties and
obligations under this Agreement, or the Criginating Lender has been ramoved pursuant to Section 6(¢). ihe Originating
Lender’s rights, duties and obligations hereunder automatically shall be deemed to be assigned to Co-Lead through these
Agreements and Co-Lead shall have the right to obtain from the Originating Lender the criginal Loan Documents {held
offsite in safekeeping} and all records of the Originating Lender relating to the Gredit, and Originating Lender's rights,
duties and obligations under the Loan Documents shali be automatically assigned to Co-Lead.

) . {d) Loan Fee Scheduls. Unless otherwise agreed in writing, the following loan fee schedute shail be effect
' or each Loan; '

{i) Transaction Fees. All Transaction Fees, including without limitation hard costs ang vender fees
associated with cbtaining, documenting, closing and securing the Loan, including but not limited. to filing and recording
fees, title insurance, appraisal fees and legal fees, will be paid by Borrower directly to Originating Lencer.

(i) Prepayment Fees. Defined as those Prepayment Fees separate and apart from “make wholg”
prepayment fees for a fixed rate commitment. Prepayment Fees paid by Borrowsr to Originating Lender as approved by
the Participant as presented in the Loan Documents shali be divided between Originating Lender {(50%) and Participants

{50%, split pro rala betwesn Participants based on Participating Intersst). Any and all sther Prepayment Fees wifl be
retained by the Originating Lender.

(i} Defauif Fees. Defaulf Fees actually coliected by Criginating Lender from Borrower shall be

divided between Originating Lender {50%) and Pamcxpants {50%, split pro rata between Participants based on
Participating inlerest).

(iv} Default Premium. Default Premiums aclually collected by Originating Lender from Borrower shat}

be divided between Originating Lender {50%) and Participants (50%, split pro rata belween Parlicipants based on
Participating Interest). V

{v} Origination Fees. Origination fees shalf be retained by Originating Lender, un(ess ozherwrse set
forth in writing in the Loan Participation Cerlificate attached hereto.

{vi} Lalg Tharges. All Late Chargaes collected from Borrower, if any, shall be retained by the
Originating Lender,

{vii} Other Fees. All other fees paid by the Barrower and not otherwise described in this Sec jon 10{d}
shall be retained by the Ongmatmg Lender

6 SCOTT005136

SA 125




(Page 26 of 29)

11, Risks and Standard of Care.

(&) Participan! acknowledges that it has become 2 parly to this Agreement with the understanding and -
xpectation that it will rely upon its own Independent analysis of the Borrower's financial condition and creditwarthiness lo
‘he extenl deemed necessary «or-atwissbie hy-Paricipant. ~Paricipant further acknowledges that Participant is sclely
tesponsible for meeting alf bank regulatory and compliance requiraments, including but no limited to independant
appraisal review and Palrigt-Acl complianpe, : BT

(b) The responsibilities of Originating Lender shall include, without limitation, altending to the execution of the
Loan Documents, keeping complete and accurate books, files, and records to the Loan Documents and administering the
Loan with the same care as a prudent lender would exercise.

12. Assignments.

Neither Originating Lender nor Participant may sell, pledge, assign, subordinate, or otherwise transfer ils interest
in the Loan, Loan Documents, Coliateral, Loan securlly or Loan guaranty therefore without the prior written consent of the
olher parly which will not be unreasonably withheld, except that Originating Lender may seil other participations in the
Loan, so long as Originating Lender contiriues to service the Loan. The duties and benefits of this Agreement will bind
and benefil the successors antd aswigns of Originating Lender.and Pariicipant. '

13. indemnification.

{a)  Participant hereby indemnifies Originating Lender, its officers, directors. employees, or agents for its pro
rata share of any Loss arising out of any aclion taken or to be taken by Originating Lender with respect o the Loan, the
Collateral, or the Loan Documents pursuant to this Agresment, uniess such action is the direct resull of the gross:
negligence, recklessness or willful misconduc! of Qriginating Lender. In the event thal Originaling Lender recovers any
such amounts from the Borrower after Participant has reimbursed Originating Lender for Participant’s interest of all such
amounts, Originating Lender shall return Participant's Interest of the amaunis recavered to Participant. ’

)] Originating Lender hereby indemnifies Participant, its officers, directors, employees, or agents for its pro
rata share of any Loss arising out of any action.taken or to be taken with respect to the Loan, the Collateral, or the Loan
Cocuments in the eveni Participant takes or is 10 take action under the provisions of Sections 6{(e} or 8(b) of this

greement (Servicing and Default and Enforcement), unless such action is the dirsct result of the gross negligence,
ecklessness or wiliful misconduct of Participant. In the even! that Participant recovers any such amounis from the
Borrower after Originaling Lender has reimbursed Participant for Qriginating Lender's Interest of all such amounts,
Participant shall return Qriginating Lender's interest of the amounis recovered ig Originating Lender.

14, Miscellaneous.

{(a} Neither the execution of this Agreement, nor the participation in the Loan, the Collateral or the Loan
Documents, nor any agreement to pariicipate in profits or losses resuiting from the transaction, is intended to be, nor shall
it be construed to be, the farmation of a parinership or joint venture between Originating Lender and Participant.

{b) This Agreement supersedes any prior negotiations, discussions or communications between Criginating
Lender and Participant and constitutes the entire agreement of Originating Lender and Participant with respect to the
Loan, and shall survive any foreclosure of Collateral,

(c} Neither Originaling Lender nor Participant has, as of the date of this Agreement, any loans or any other
direct or indirect financial accommodations to, or financial interest in, Borrower, or any principal or affiliate of Borrower, -
which has not been_ disclosed in writing to the otber party to this Agresment. Originating Lender and Parlicipant agree
that they will immediately disclose in writing to the ather if they make any additional foans or other direct or indiract:
financial accommadations to, or acquire any financial interest in, Borrower, or any principal or affiiate of Borrower.

{d) Any notice or demand lto be given under this Agreement shalt be duly and properly given if delivered -..
personally or sent by private defivery service or mailed. postage prepaid, to the party enlitied to the natice or demand at
the address set forth below under its name, or at such other address as the parly may, from time to time, specify in
writing, and shalt be effective when aclually received by the party.

{e) - This Agreement and the duties and obligations contained in this Agreement shall be, sxcept as otherwise
provided in Section 12 of this Agresment {Assignments}, solely for the benefit of the parties to this Agreement and no third
party shall have any rights under this Agresment as a third party bensficiary or olherwise.

' () - Parlicipant-represents and ‘warrante “to Otiginating tender,” and Originating Lender represents and
‘warrants {o Participant. that it has the power and authority to execute, deliver, and perform this Agreement.
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{g} Participant and Originating Lender shatt each be entitled to recover from ihe other any direct costs and

expenses, induding attorneys’ fees, incurrad in enforcing this Agreement and the duties of the other contained in this
Agreement following any default under this Agreement. :

{h) in the evenl:any provision-of dkis Agreementshould be invalidelegal, or unenforceable in any respect,
the validity, legality, and enfarceability of the remaining provisions shall not be affected or impaired in any way.

{0 The failure to exercise, or delay in exercising, any right under Whis Agreement by either party shail not
operale as a waiver of thal right, and the single or partial exercise of any right under this Agreement by sither party shall

not preclude the further exercise of the right or the exercise of any other right. Any remedies provided in this Agresment
are cumulative and are not exclusive of any remedies provided by law.

0 This Agreement shalt be governad by North Dakota law.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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It ¢
‘}ngmaung Lendsr and Parucxpant each has caused this Agreement lo b, exaculed by & duly authorized officer all as of
he day and year first set forth above.
ORIGINATING LENDER: PARTICIPANT:
SCOTT FINANCIAL GORBORATION CLUB VIETA FINANCIAL SERVICES, LLC
By By /X%, ZD‘,/ ;%z/ﬂé’c&:
Brad J. Scott, its President Gary D. Tharaldson, its President
15010 Sundown Drive 10421 Nostalgia Circle
Bismarck, ND 58503 ’ Las Vegas, NV 89135
Email: brad@scoltfinancialcorp.com Email: gdtharaldson@tharaldson.com
Telephone: (701) 255-2215 Telephone: (702) 463-BE66
Attachments: Exhibit A - Loan Participation Certificate
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- [P Financiat Cn}yﬁor;ﬂo:
O EXHIBIT A

LOAN PARTICIPATION CERTIFICATE

__ORIGINATING LENDER PARTICIFANY . BORROWER

Scott Financial Corporation’ Club Vista Financial Services, LLC Gemstone Development West, inc.
15010 Sundown Drive . 10421 Nostaigia Circle g121 West Russel Road
Bismarck, ND 58543 Las VYegae, MV 89135 Suite 117

Las Vegas, NV 83148

PARTICIPANT'S PARTICIPANT'S
TOTAL PRINCIPAL COMMITMENT COMMITMENT
DATE OF NOTE(S) AMOUNT AMOUNT PERGENTAGE
January 22, 2008 $100,000,000 33,400,000 3.4%
[ - ORIGINATING LENDER
. NOTE RATE PARTICIPANT RATE GUARANTOR SPREAD SERVICE FEE
14.00% Fixed ' 8.50% Fixed 5.00% . B0%
PARTICIPANT'S SHARE OF
ORIGINATION FEE ORIGINATION FEE
§275,000 ‘ . None
ORIGINATING LENDER: PARTICIPANT:
"SCOTT FINANGIAL CORPORATION CLUB VISTA FINANGIAL SERVICES, LLC
By ‘ : By /-%w 5 '.r/f/,/a/;%-f
Brad J. Scott, its Rresident _ Gary D. Thardldson, lts President
Emall: brad@scotffinancialcorp.com Email: gdiharaldson®@iharaldson.com
Telephone: (701) 255-2215 Telephone: (702) 463-8666

15010 Sundown Drive » Bismarck, ND 58503
Office: 701-255-2215 = Fax: 701-223-729%

A licensed and bonded corporate finance company. SCOTT-005140
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ay

Seventeenth Floor
Las Vegas, Nevada 89169
{702) 385-6000
Fax (702) 385-6001

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkw

—

v 0 1 N

Electronically Filed
03/09/2011 04:03:14 PM

J. RANDALL JONES, ESQ. (#1927) (m.. i'%‘*"‘“—

jri@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc(@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, Case No.: AS579963
L.L.C., a Nevada Limited Liability Company; | Dept. No.: XIII
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON, Consolidated with
Case No.: A609288
Plaintiffs, -

V.

SCOTT FINANCIAL CORPORATION, a NOTICE OF ENTRY OF ORDER
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

PLEASE TAKE NOTICE that an Order Granting Motion For Summary Judgment On

Plaintiffs’ Twelfth Claim for Relief (Negligence) and Judgment was entered in the above-entitled
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KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000
Fax (702) 385-6001

[ouy

DATED this 9" day of March, 2011.

matter on the 4" day of March, 2011, a copy of which is attached hereto.

Respectfully submitted,
KEMP, JONES & COULTHARD

/s/ Matthew S. Carter
J. RANDALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation
and Bradley J. Scott
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KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Parkway

Seventeenth Floor
Las Vegas, Nevada 89169

(702) 385-6000
Fax (702) 385-6001

O e =3 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

27
28

CERTIFICATE OF SERVICE

Thereby certify that on the 9" day of March, 2011, the foregoing NOTICE OF ENTRY OF

ORDER was served on the following persons by e-mailing to the e-mail addresses listed as follows:

Terry A. Coffing, Esq.

David T. Duncan, Esq.
MARQUIS & AURBACH
10001 Park Run Drive

Las Vegas, 89145
tcoffing@marquisaurbach.com
tduncan(@marquisaurbach.com
Attorneys for Plaintiffs

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14™ Floor
Las Vegas, NV 89169

grm(@h?2law.com

wbg@h2law.com

kdp@h2law.com

Counsel for Defendant APCO Construction
and Asphalt Products Corporation

John D. Clayman, Esq.

Piper Turner, Esq.

FREDERIC DORWART LAWYERS
Old City Hall _

124 East Fourth Street

Tulsa, OK 74103
jclayman@fdlaw.com
pturner@fdlaw.com

Counsel for Bank of Oklahoma, N.A.

Martin A. Muckleroy, Esq.

COOKSEY TOOLEN GAGE DUFFY & WOOG

3930 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
mmuckleroy@cookseylaw.com
Attorneys for Plaintiffs

K. Layne Morrill, Esq.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R. Taradash, Esq.
MORRILL & ARONSON, P.L.C.
1 East Camelback Road, Suite 340
Phoenix, AZ 85012
Imorrill@maazlaw.com
maronson@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-counsel for Plaintiffs

Von Heinz, Esq.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada §9169
vheinz@lrlaw.com

jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Kyle Smith, Esq.

SMITH LAW OFFICE

16161 Park Run Dr., Suite 150
Las Vegas, NV 85145
ks@ksmithlaw.com

Counsel for Alex Edelstein

/8/ Pamelg Lewis

An employee of Kemp, Jones & Coulthard, LLP
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J. RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com -

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor }

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

Electronically Filed
03/04/2011 01:52:53 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: AS579963
Dept. No.: XIIL

ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT ON
PLAINTIFFS’ TWELFTH CLAIM FOR
RELIEF (NEGLIGENCE) AND
JUDGMENT

This matter having first come before this Court without oral argument pursuant to EDCR
2.23, regarding Defendant/Counterclaimants Scott Financial Corporation’s and Bradley J. Scott’s
Motion for Summary Judgment Regarding Plaintiffs’ Twelfth Claim for Reliel (Negligence), the

Court having reviewed the pleadings and papers on file herein, and with good cause appearing and
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there being no just cause for delay, the Court makes the following findings of fact and conclusions
of law:
L
FINDINGS OF FACT

1, Plaintiffs’ claim for negligence in their First Amended Complaint is based on
Defendants Scott Financial Corporation (“SFC”) and Bradley J. Scott’s (“Brad Scott”) alleged breach
of their respective duties of care in connection with the underwriting, funding, and administration
of the Senior Loan for the Manhattan West project. See Plaintiffs’ First Amended Complaint, on
file herein, at § 296.

2. Plaintiffs Gary Tharaldson and Tharaldson Motels II, Inc. (“TM2I”) are the
Guarantors of the Senio-r Loan agreement, and are not parties to the Senior Loan Agreement.
Plaintiff Club Vista Financial Services purchased a participation in the Manhattan West Senior
Loan from the lender on the project, SFC. See Guaranties of Gary Tharaldson and TM2I, Bates
labeled Scott-009115 to Scott-009119 and P001207 to P001210, respectively, attached hereto as
Exhibits A and B. See also Participation Agreement of Club Vista Financial Services, Bates labeled
Scott-005131 to Scott-005140, attached hereto as Exhibit C.

3. The Guaranty Coniracts executed by Tharaldson and TM2I unambiguously provide
that, “[tJhe Guarantor waives any and all defenses, claims, setoffs, and discharges of the Borrower,
or any other obligor, pertaining to the indebtedness, except the defense of discharge by payment in
full.” See Guaranties of Gary Tharaldson and TM2]1, Bates labeled Scott-057631 to Scott-057635
and PO01207 to P001210, respectively, attached hereto as Exhibits A and B.

4, Plaintiffs’ negligence claim is a claim of the Borrower pertaining to the indebtedness.

5. There is no evidence that Plaintiffs’ negligence claim is based on any other duty
except for those pertaining to the Senior Loan Agreement.

II.
CONCLUSIONS OF LAW
i. To prevail on a negligence theory, a plaintiff must demonstrate that: (1) the defendant

owed a duty of care to the plaintiff; (2) the defendant breached that duty; (3) the breach was the legal

Page 2 of 4
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cause of the plaintiff’s injury; and (4) the plaintiff suffered damages. L‘"If/"',‘l v. Redd, 110

Nev. 1310, 1315, 885 P.2d 592, 595 (1994) (citing Doud v. Las Vegas Hilton Corp., 109 Nev. 1096,

864 P.2d 796 (1993)). Whenever a defendant can show that one of the elements of the plaintiff’s
prima facie case is “lacking as a matter of law,” summary judgment is required. Id.

2. Plaintiffs’ negligence claim fails because they have failed to demonstrate that any
Defendant owed a duty of care to Plaintiffs. The duties that form the basis for Plaintiffs’ negligence
allegations are contractual — not legal — in nature. As a matter of law, they do not give rise to tort
liability under a negligence theory, With “no legal duty to breach, there can be no talk of

negligence,” and summary judgment is required. Foronda v. Hawaii Intern. Boxing Club, 25 P.3d
826, 836 (Hawail ' App. 2001); accord, Butler v. Bayer, 168 P.3d 1055, 1063 (Nev. 2007)

(“Because the existence of duty is a question of law, if this court determines that no duty exists, it
will affirm summary judgment for the defendant in a case involving negligence™).
3. Plaintiffs’ alleged breaches of contractual duty does not give rise to tort liability. See

Walser v. K;Ioran, 180 P. 492, 494 (Nev. 1919) (“If there be no legal duty except as arising from the

contract . . . there is no tort™).

4, Furthermore, there is no genuine issue of material fact as to Plaintiffs’ negligence
claim as to Tharaldson and TM2I because neither of those guarantors are parties to the Senior Loan
Agreement, and in gene'ral, no one “is liable upon a contract except those who are parties to
it.” Albert H. Wohlers and Co. v. Bartgis, 969 P.2d 949, 959 (Nev. 1998) (quoting County of Clark
v. Bonanza No. 1, 615 P.2d 939, 943 (Nev. 1980)).

5. Additionally, a guarantor’s rights against the creditor are determined by the terms of
the guaranty, and Tharaldson and TM2I waived any negligence claim under the terms of their
guaranty. See Behlen Mfg. Co. v. First National Bank of Engelwood, 28 Colo.App. 300, 472 P.2d
703 (1970).

6.Accordingly, there is no genuine issue of material fact regarding Plaintiffs’ negligence
claim, and Scott Financial Corporation and Bradley J. Scott are entitled to judgment as a matter of

law on that claim.
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I
CONCLUSION

ITISHEREBY ORDERED, ADJUDGED AND DECREED that Scott Financial Corporation
and Bradley J. Scott’s Motion for Summary Judgment Regarding Plaintiffs’ Twelfth Claim for Relief
is GRANTED.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a Judgment in favor of
Defendants Scott Financial Corporation and Bradley J. Scott and against Plaintiffs is hereby entered
as to Plaintiffs’ Twelfth Claim for Relief of the First Amended Complaint.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each of the Court's
findings of fact is to be construed as a conclusion of law, and each of the Court's conclusion of law

is to be construed as a ﬁﬁng of fa Hj? be necessaty orgppropriate to carry out this Order.

Ny

DISTRICT COURT JUDGE fgéf

DATED this . day of 2011,

Submitted by:

KEMP, JONES & COULTHARD, LLP

& ,:f- 7 vy

T BEAXDALL JONES, ESQ. (#1927)

MARK M. JONES, ESQ. (#267)

MATTHEW S. CARTER, ESQ. (#9524)

3800 Howard Hughes Parkway, Seventeenth Floor
Las Vegas, Nevada 89169

Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, L.L.C., a)
Nevada limited liability company; THARALDSON)
MOTELS I, INC., a North Dakota corporation;}
and GARY D. THARALDSON,

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a North)
Dakota corporation; BRADLEY J. SCOTT; BANK)
OF OKLAHOMA, N.A., a national bank;)
GEMSTONE DEVELOPMENT WEST, INC., a)
Nevada corporation; ASPHALT PRODUCTS)
CORPORATION D/B/A APCO)
CONSTRUCTION, a Nevada corporation; DOE)
INDIVIDUALS 1-100; and ROE BUSINESS)
ENTITIES 1-100,

Defendants,
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Department No. 13
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SECOND AMENDED
COMPLAINT

Exemption From Arbitration

Claim: Matter Involves Title to Real
Estate
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CLUB VISTA FINANCIAL SERVICES,
L..1..C., a Nevada limited liability company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,

|

ALEXANDER EDELSTEIN, an individual,
Defendant.

SECOND AMENDED COMPLAINT
COME NOW the Plaintiffs, by and through their counsel undersigned, and for their

Amended Complaint against Defendants allege as follows:
_ NATURE OF THE ACTION
1. This case for fraud and breach of fiduciary duty and breach of contract and other

claims arises out of a highly unusual real estate finance deal. Defendants Scott Financial
Corporation (“SFC”) owned and operated by Defendant Brad Scott (“Scott”) and Bank of
Oklshoma, N.A. (“BOK”) are co-lead lenders in a 29 lender $110 million participation loan,
which those Defendants structured to provide above mérket interest rates for BOk and the other
lenders and substantial loan origination and servicing fees for SFC. Even though called the co-
l lead lender, SFC did not loan a single dollar to the developer/borrower, but 8FC did collect

substantial fees. Defendants Scott and SFC have long had a fiduciary relationship ofthe highest

trustand confidence with Plaintiffs. SFC, Scott, and BOk (hereinafter “Fiduciary Defendants™),
- induced Plaintiff Tharaldson and Plaintiff Tharaldson Motels I, Inc., to give 100% unlimited

guarantees of the performance of a wholly unrelated developer/borrower. Now that the Project
has failed, Plaintiffs have learned that Fiduciary Defen&ams did not perform appropriate due
! diligence and loan administration, but by thei; own admission, “underwrote” (without proper
fiduciary disclosure to Plaintiffs) the Project solely on the financial strength of Plaintiffs’
guarantees and funded the loan notwithstanding that conditions precedent to funding were never

satisfied. While this allowed Fiduciary Defendants to obtain a sub prime rate of return on 2

prime rate credit, Defendants wrongfully induced Plaintiffs’ participation in the financing
-2-
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transaction through multiple breaches of fiduciary duty, misrepresentations, and omissions.
B ES |

2. Plaintiff Club Vista Financtal Services LLC (“CVFS”) is a Nevada limited liability
company with its principal place of business in Las Vegas, Nevada.

3. Plaintiff Tharaldson Motels IL, Inc. (“TM2I™), is a North Dakota corporation with
its principal place of business in Las Vegas, Nevada.

4. Plaintiff Gary D. Tharaldson (*“Tharaldson™) is a resident of the State of Nevada.
Tharaldson indirectly owns one hundred percent of the member interests in CVFS and aminority
interest in TM21.

5. CVFS, T™™2L, and Tharaldson are hereinafier collectively referred to as
“Plaintiffs.” |

THE FIDUCIARY DE T8

6.  Defendant Scott Financial Corporation (“SFC™) is a North Dakota corporation
with its principal place of business in Bismark, North Dakota. SFC is engaged in the business
of underwriting and originating loans, selling participations in those loans to various banks,
financial institutions, and other investors, and servicing the loans. SFC was a long-time
financial advisor to the Plaintiffs. SFC is sued on its own account and in its representative
capacity as Co-Lead Lender for 29 participating lenders on the Semior Loan defined below,
including CVFS. SFC acted in a position of inherently conflicting interests in its capacity as a
fiduciary to Plaintiffs and as a fiduciary to Defendant Bank of Oklahoma and all other Loan
Pasticipants in the fransactions at issue herein.

| 7. Defendant Bradley J. Scott (*Scott™), a resident of North Dakota, is the owner,
director, and officer of SFC. Scott committed or was responsible for committing the wrongful
acts of SFC alleged herein.

8. Defendant Bank of Oklahoma, N.A. ("BOk™) is a national bank with its principal
place of business in Tulsa, Okishoma. BOk acted in a fiduciary capacity to Plaintiffs as Co-
Lead Lender in the $110,000,000 loan. BOk is sued on its own account and in its representative
capacity as Co-Lead Lender for 28 other participating lenders on the Senior Loan defined below,

-3-
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including CVFS. It is also sued because Scott and SFC‘ acted as its agclmts in connection with
the wrongful acts alleged herein.
9. SFC, Scott, and BOk are hereinafter referred to as the “Fiduciary Defendants.”
' OWNER D ANT )

10.  Defendant Gemstone Development West, Inc. (“Gemstone WestInc.”)isaNevada
corporation which is an obligor by assumption on the Prior Loan and a direct obligor on the
Senior Loan, both as defined below, and which owns certain real property located in Clark
County, Nevada, whichis security for both the Prior Loan and the Senior Loan. Gemstone West
Inc. is named as a defendant in this action because it claims an interest in the Property and is
therefore an appropriate party to ensure a full adjudication concerning conflicting claims and
interests in the Property.

CONTRACTOR DEFENDANT

11.  Defendant Asphalt Products Corporation d/b/a APCO Construction (“Contractor™)
is a Nevada corporation which contracted and was responsible for construction of the Project
on the Property pursuant to a “gnaranteed maximum price” contract. Contractor is named as a
defendant in this action because it has filed liens against the Property or has caused liens to be
filed against the Property directly contrary to its agreement to subordinate its claims (as set forth
herein) in favor of the Lender under the Senior Loan and because it made certain
misrepresentations of material fact and omitted to state material facts in connection with the
funding of the Senior Loan. |

FICTITIOUS DEFENDANTS

12.  Plaintiffs are informed and believe and therefore allege that the frue names and
capacities whether individuals, corporate entities, associates or otherwise of DOE 1-100 and
ROE 101-200 are presently unknown t0 Plaintiffs and therefore sue said Defendants by said
fictitious names. Plamtiffs are informed and believe and therefore allege that each of the

‘Defendants designated as DOE and ROE is responsible in some manner for the events and

happenings described in this Complaint, which proximately caused the damages to Plaintiffs as

alleged herein, or claim some interest in the Project, over which Plaintiff’s claims have priority.

4
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Plaintiffs will seek leave of this Court to amend its Complaint to insert the true names and
capacities of the DOE and ROE parties and state appropriate charging allegations when that
information has been ascertained. |
SUBJECT MATTER JURISDICTION

13.  This Court has subject matter jurisdiction under Article 6, Section 6 of the Nevada
Constitution and under NRS 4.370( 1), because the amount in controversy exceeds $10,000 and
under NRS 4.370(2) because the case involves title to real property and is not a forcible entry
and detainer action.

14,  Piaintiffsalsoinvoke the Nevada Uniform Declaratory Judgment Act, NRS 30.010
1 30.160. | |

GENERAL AND PERSONAL JURISDICTION

15. SFCis qualified to do Busmess in, and does business in, Clark County, Nevada.
In addition, SFC is subject to personal jurisdicﬁoﬂ in this Court under NRS 14.065 because it
has caused events to occur in Las Vegas, Nevada, which are the subject matter of this action; and
because the Senior Debt Loan Agreement out of which this action arises provides for personal
jurisdiction in Clark County, Nevada. ' '

16.  Scott is subject to personal jurisdiction in this Court under NRS 14.065 because
he has caused events to occur in Las Vegas, Nevada, which are the subjeét matter of this action.

17.  BOk is subject to personal jurisdiction in this Court under NRS 14.065 because

it has caused events to occur in Las Vegas, Nevada, which are the subject matter of this action;

and because the Senior Debt L oan Agreement in which it owns a participation and acts as Co-
Lead Lender, provides for personal jurisdiction in Clark County, Nevada.
18.  Gemstone WestIne. and Contractor are subject to general jurisdiction in this Court
because their principal place of business is in Clark County, Nevada.
YENUE
19.  Venue is appropriate in this Court under NRS 13.010(2)(a) and (¢) because this

dispute involves interests in real property located in Clark County, Nevada. Venue is also

“ appropriate under NRS 13.040 as to SFC, Gemstone West Inc., and Contractor because they are

-5-
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engaged in business in Clark County, Nevada. Furthermore, the Senior Debt Loan Agreement
out of which this action arises provides for venue in the state and federal counrts located in Clark
County, Nevada. Finally, the res of the action is real ﬁtoperty located in Clark County, Nevada,
in which Plaintiffs and Defendants claim an interest.

GENERAL ALLEGATIONS
Plaintiffs’ Business

20.  Plaintiff Tharaldson is a successful real estate entrepremsur who bas had
substantial success in the motel and lodging busiﬁess. |

21.  Plaintiff TM2I i5 an owner and operator of motel and lodging properties.

22.  Tharaldson and TM2I have very substantial assets and net worth. They are highly
credit worthy and routinely obtain credit and credit facilities at or near the prime rate of interest.

23.  Plaintiff CVFS is an entity owned by Tharaldson which is involved in making or
participating as a lender in acquisition, development and construction loans for third party
developers’ real estate projects.

Scott’s and SFC’s Fiducia lationship With Plaintiffs

24.  Tharaldson’s business relationship with Scott began in about 1992. Scott was
employed by Bismark National Bank in Bismark, North Dakota, Scotf arranged several loans
to 'Iharalcison to finance acquisition or construction of motel properties. In about 2000, Scott,
through Bismark National Bank, arranged a $50,000,000 loan to facilitate Tharaldson’s sale of
mote] properties. Scott also arranged some unsecured lines of credit for Tharaldson.

25. In 2003, Scott left Bismark National Bank and founded his own company, SFC,
a firm specializing in corporate lending and lending services. SFC does not actually loan its own
monies. Instead it acts a; a “lead lender” in selling participaﬁon interests to other lenders who
actually supply loan funds. In addition to earning origination fees on such loans, SFC typically
also earns a loan servicing fee equal to 0.5% (fifty “basis points™) annually on each loan it
originates and services.

26.  Since 2003, Scott has advised Tharaldson concerning business and financial

matters, including numerous investments in real estate foans originated, underwritten, and

-6-
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administered by Scott through SFC for the benefit of CVFS and Tharaldson (the “SFC Loans™).

27.  Tharaldson and his business entities have relied exclusively on Scott and SFC for
credit underwriting, due diligence and feasibility analysis for the SFC Loans. Scott and SFC -
knew of and encouraged this exclusive reliance. Tharaldson only invested in SFC Loans that
Scott represented SFC had thoroughly underwritten, investigated and concluded were prudent
credit risks based on the financial merits of the underlying projects.

28.  Scott and SFC became Tharaldson’s investment broker and agent for loan
partiéipation investments by Tharaldson and Tharaldson entities in real estate loans
recommended by SFC. Since the inception of their business relationshib, Th araldson orentities
he controls have invested and/or participated in the following SFC Loans based on Scott’s

advice and recommendation:

A.  $65,600,000 construction loan and $38,900,000 construction loan to
Gemstone LVS, LLC made in June, 2004 in which Tharaldson Financial Group, Inc. waslender
and SFC was its financial consultant in the underwriting, docutnentation and servicing, secured
by Phase 1 and Phase 2 respectively of the Manhattan Project in Las Vegas, Nevada.

B.  $10,000,000 constn;ction loan made October 2005 and subsequently
modified and extended, $2,000,000 second loan made in March 2006, and $3,750,000 inventory
loan made in September 2008, in all of which Mesquite Investor Group is the borrower, SFCis
lender, and Tharaldson Financial Group, L.L.C. is the 100% participant and owner of the
Lender’s interest, secured by a condominium project in Mesquite, Nevada.

C.  $2,400,000 subordinate loan and $4,000,000 senior loan to 40* Street and
Baseline, LLC made in March, 2006, in which SFC is the Lender .';md CVFS is the 100%
participant and owner of the Lender’s interest, secured by real property located in Phoenix,
Arizona.

_ D.  $2,250,000 subordinate loan and $3,750,000 senior loan to El Mirage and
Camelback, LLC made March, 2006, in which SFC is the Lender and CVFS is the IQO%
participant and owner of the Lender’s interest, secured by real property located in Phoenix,

Arizona.
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E. $46,000,000 land loan to Desert Springs Partners, L.L.C. and Ave. 48
Investment Group, L.L.C. made in August 2006 with a maturity of January 1, 2009, in which
SFC is the Lender and CVFS is the majority participant and majority owner of the Lender’s
interest, secured by land located in Palm Springs, California.

E. $£10,000,000 subordinate and $20,000,000 senior Iand Ioan to Torrey Pines
Development, LLC, ABCDW, LLC, and Vanderbilt Farms, LL.C with SFC as the Lender and
CVFS as the 100% participant and owner of the Lender’s interest, made in September 2006 with
a maturity of December 31, 2008, secured by land in western Maricopa County, Arizona.

G.  $20,000,000 subordinate and $82,000,000 senior land loan to Vanderbilt
Farms, Vineyard Farms, ABCDS, and Gillespie Properties with SFCas Lender and CVFS asthe
majority participant and majority owner of the Lender’s interest, made in September 2006 with
a maturity of December 31, 2008, secured by land in western Maricopa County, Arizona.

H.  $1,890,000 subordinate and $3,150,000 senior loan to Leadermark
Communities made in February, 2007, in which SFC was the Lender and CVFS was the 100%
participant and owner of the Lender’s interest, secnred by real property located m Phoenix,
Arizonha.

29, A special relationship of trust and confidence developed between Scott and SFC
on the one hand, and Tharaldson and his affiliates on the other hand. Scoit and SFC became
intimately aware of and advised Tharaldson on Tharaldson’s businesses, assets, income, cash
flows, and manner of operation. Indeed, throughout this relationship Scott reviewed
Tharaldson’s internal personal financial statements and provided presentation and formatting
suggestions. Also, Scott routinely reformatted Tharaldson financial information for banks with
whom Tharaldson deals and acted as Tharaldson’s agent in dealing directly with banks who
sought to remain current on Tharaldson’s financial information.

30. In each of the SFC Loans, Plaintiffs relied entirely upon Scott and SFC to
underwrite and evaluate the merits of the loans and to prepare the appropriate loan
documentation to protect Plaintiffs’ legal and financial interests in the SFC Loans, and Scott and

SFC knew about and encouraged this reliance. Even though it was not the actual source of 1oan

-8

SA 145




3

M1 s th ot B W

funds, SFC typically prepared the loan documents for the SFC Loans in its name as the Lender.
The only documentation Plaintiffs typically signed with respect to each of the SFC Loans was
a separate Non-Recourse Participation Agreement and related commitment acknowledging fheir
acquisition of ownership of the particular SFC Loan as the Participant. It was pursuant to these
Agreements that Tharaldson and his entities made loan funds available to the ultimate borrowers.

31.  From about 2003 through 2008, Tharaldson provided to Scott and SFC office
space and facilities, lodging accommodations, and firansportation assistance through
Tharaldson’s Las Vegas office on Scott’s regular trips to Las Vegas.

32. SFCis licensed by the Mortgage Lending Division of the Nevada Department of
Business and Industry. Its license with the Mortgage Lending Division lists Tharaldson’s son,
Matt Tharaldson, as SFC’s “licensed employee” in Las Vegas.

33.  Scott has regularly described his role as operating Tharaldson’s lending division
and third parties have in turn referred to Scott as operating Tharaldson’s lending division.
Tharaldson has relied exclusively on Scott and SFC to protect Tharaldson’s interests in these
transactions, and Scott and SFC knew about and encouraged this reliance.

34,  On information and belief, Defendant BOk knew and understood at all material
times that Scott and SFC were acting as Plaintiffs® agents and fiducieries in operating

.Tharaldson’s commercial real estate lending operations.

35. In connection with each of the SFC Loans, Scott through SFC has performed the
credit underwriting, due diligence investigation, negotiated the loan terms with the borrower,
hired the same counsel to represent both SFC and CVFS as the participant in documenting the
loan, selected the title insurer for obtaining lenders title insurance policies on the real estate loan
collateral, sold participations in the loans to Plaintiffs, and then performed all loan
administration and servicing, including collection of interest and principal from the borrower
and remitting those payments, less SFC’s fees, to Plaintiffs and any other participants. |

36. Plaintiffs’ investment in each of the SFC Loans was documented by a separate
Nonrecourse Loan Participation Agreement (Consulting Agreements in the case of the

Manhattan Loans) prepared by Scott. Each participation agreement {and the Consulting

9-
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Agreements in the case of the Manhattan Loans) appoints SFC as the agent of CVFS or other
Tharaldson affiliate with respect to the loan and acknowledges the fiduciary relationship and
agency between SFC and such participant.

37.  SFCand Scott have earned substantial loan origination fees and servicing fees for
their work on the SFC Loans in which Plaintiffs invested based upon their expert advice and
recommendations, and Plaintiffs’ trust in Scott and SFC.

The ManhattanWest Project -

38. DBased on SFC’s recommendations, a Tharaldson entity named Tharaldson
Financial Group, Inc. had previously made asuccessful loan through SFC onamixed use project
known as the Manhattan Project in Las Vegas, Nevada. The Developer of the Manhattan Project
was Alexander Edelstein (“Edelstein™),

39. Following the success of the Manhattan Project, SFC through Scott approached
Tharaldson about making a loan on a sister project called ManhattanWest to be located on 21
acres of land on Russell Road in Las Vegas, Nevada (the “Property™). ManhattanWest was
being developed by Edelstein, the same principal who had developed the Manhattan Project.

40.  An Edelstein entity known as Gemstone Apache, LLC, (*Apache™) acquired the
Property in June 2006 for $31,540,000.

41.  The development entity for the Project was Gemstone Development West, LLC,
a Nevada limited liability company (*Developer™) which owned 100% of the equity interests in
Apache. | »

42.  Gemstone Development, L.L.C., a Nevada limited liability company (“Gemstone
Development™) is wholly owned by Edelstein and serves as manager to Gemstone LVS.

43. ManhattanWest was designed and approved as a mixed use community featuring
700 condominium residences in one nine-story tower and several mid-rise buildings, plus
195,350 square feet of retail and office space.

44.  Phase 1 of ManhattanWest (the “Project”), involves approximately 228 ofthe 700

residénﬁal condominium units and all of the 195,350 square feet of retail and office space.
-10-
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The Project Acquisition and Development Financing
! (The Prior Loan and Edelstein Loan)

45.  On or about June 26, 2006, SFC, as lender, entered into a Loan Agreement with
Apache, as borrower (the “Prior Loan Agreement”) for the purpose of acquisition and
preconstruction development of the Project. Although SFC was the named lender under the
Prior Loan Agreement, all loan funds came from CVFS.

46. FPursuant to the Prior Loan Agreement, SFC agreed to loan Apache up to
$25,000,000 (the “Prior Loan™). |

47.  The Prior Loan was composed of two parts represented by two separate notes and
deeds of trust: 2 “junior loan” in the maxifnum amount of $10,000,000 (the “First Junior DOT
Note™), and a “senior loan™ in the maximum amount of $15,000,000 (the “First Senior DOT
Note™).

48.  The First Junior DOT is dated June 26, 2006 and was recorded on July 5,2006 in
| the real property records of Clark County, Nevada at Book 20060705, Instrument No. 0004265,

49,  The First Senior DOT is dated June 26, 2006, and was recorded on July 5, 2006
in the real property records of Clark County, Nevada at Book 20060705, Instrument No.
u 0004264.
50.  Inaddition, the Prior Loan Agreement provided that a Third Deed of Trust on the
‘ Property and the Project (the “Third DOT™} would be executed by Apache in favor of SFC to
secure 2 $13,000,000 note made by Edelstein payable to SFC (the “Edelstein Note™). As with
the Prior Loan Agreement, the loan funds actually came from CVFS and not SFC, even though
| SFC was named as the lender.

51, The Third DOT is dated June 26, 2006, and was recorded on July 5, 2006 in the
real property records of Clark County, Nevada at Book 20060705, Instrument No. 0004266.

52.  The Edelstein Note was executed in connection with a Loan Agreement between

Edelstein and SFC dated June 26, 2006 (the “Edelstein Loan Agreement™}, the-funds of which

were to be used solely for the purpose of contributing the Owner’s Equity to Apache as needed

under the Prior Loan Agreement.
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53.  In addition to the First Junior DOT, First Senior DOT, end Third DOT on the
Project, the Prior Loan Agreement also provided for the pledging of édditional collateral by
Apache, Edelstein, Gemstone LVS, L.L.C., a Delaware limited liability company (“Gemstone
LVS”) and Gemstone Development West, L.L.C., as developer as security for the Prior Loan
and/or the Edelstein Loan.

54.  Part of the additional collateral for the Prior Loan and Edelstein Loan included a
pledge by Gemstone LVS of certain of collateral, including but not limited to the then 59 unsold
condominium units in the original Manhattan Project (the “Condo Units™)..

55.  Pursuant to a Nonrecourse Participation Agreement dated May 23, 2006 by and
between SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum
to Nonrecourse Participation Agreement dated May 23, 2006, as well as a Commitment to
Participate executed on or about June 29, 2006 (the “Prior Loan Participation Agreement™),
CVES agreed to provide the funds for the Prior Loan. The Prior Loan Participation Agreement
provided that SFC was agent and fiduciary for CVFS concerning the Prior Loan and
acknowledged SFC’s fiduciary duties to CVES. |

56.  Pursuant to a Nonrecourse Participation Agreement dated May 23, 2006 by and
between SFC, as Origiﬁating Lender, and CVFS, as Participant, as amended by the Addendum
to Nonrecourse Participation Agreement executed May 23, 2006, as well as a Commitment to
Participate dated on or about June 26, 2006 (the “Edelstein Loan Participation Agresment™),
CVFS agreed té pravide the money necessary to fund the Edelstein Loan. The Edelstein Loan
Participation Agreement provided that SFC was agent and fiduciary for CVFS concerning the
Edelstein Loan and acknowledged SFC's fiduciary duties to CVES.

57.  The parties contemplated that at the maturity date of the Prior Loan, the First
Junior DOT Note and First Senior DOT Note would be restructured into one credit facility
which would be a construction loan.

58.  Under Section 5 of the Prior Loan Agreement, Apache covenanted and agreed not
to create, permit t0 be created, or allow to exist, any unauthorized liens, charges or

encumbrances on the Project.
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Subsequen difications to Prior Loan and Edelstein Loan

59.  During the course of the Project, the parties amended the documentation for the
Prior Loan and the Edelstein Loan to provide for the advancement of a total of $18,000,000 in
additional loan funds and to extend the loan maturity dates to December 31, 2007.

60.  The First Junior DOT was amended by a First Amendment Junior Deed of Trust
and Security Agreement with Assignment of Rents and Fixture Filing (Line of Credit) dated May
22,2007 and recorded in the real property records of Clark County, Nevada on May 22, 2007
at Book 20070522, Instrument Neo. 0004011, to increase the amount secured thereby to
$18,000,000.00 to correspond to an additional $8,000,000 advance on the Junior Deed of Trust
Loan.

- 6l.  Pursuant to a Nonrecourse Participation Agreement dated May 15, 2007 by and
between SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum
to Nonrecourse Participation Agreement dated May 15, 2007, as weii as a Commitment to
Participate executed on or about May 17, 2007 (the “LOC Participation Agreement™), CVFS
agreed (o provide the $8,000,000 in additional loan funds on the Junior Deed of Trust. The LOC
Participation Agreement provided that SFC was agent and fiduciary for CVFS concerning the
Additional LOC Note and acknowledged SFC’s fiduciary duties to CVFS. .

62.  The Third DOT was amended by a First Amendment to Third Deed of Trust and
Security Agreement with Assignment ofRents and Fixture Filing (Line of Credit) dated October
19, 2007 and recorded in the Clark County, Nevada land records on October 24, 2007 at Book
20071024, Instrument No. 0004182, amending the Third DOT to secure an additional
$10,000,000 advanced on the Edelstein Lozn.

63.  Pursuanttoa Nonrecourse Participation Agreement dated October 9, 2007 by and ‘
between SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum
to Nonrecourse Participation Agreement dated October 9, 2007, as well as a Commitment to
Participate executed on or about Ootobér 12, 2007 (the “Construction LOC Participation
Agreement”), CVFS agreed to provide funds for the Construction LOC Note to Edelstein, The
Construction LOC Participation Agreement provided that SFC was agent and fiduciary for -
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CVFS concerning the Construction LOC Note and acknowledged SFC’s fiduciary duties to
CVFS.

64. The Prior Loan Participation Agreement, the Edelstein Loan Participation
Agreement, the LOC Participation Agreement, and the Construction LOC Participation
Agreement, all of which had CVFS as the 100% participant and SFC as agent and fiduciary, are
hereinafter collectively referred to as the “Pre-Senior Participaﬁon Agreements.”

65.  AsofJanuary 22, 2008, the total outstanding balance owed to Plaintiffs under the

| Prior Loan was approximately $42,273,146 and under the Edelstein Loan was approximately

$13,000,000, for a total owed of approximately $55,273,035.
The Construction Financing Participation

_ The Senior Loan

66. By late 2007, Apache began vertical construction on the Project, but needed an
additional $110,000,000 of construction loan funds to complete the Project. ‘

67. Defendants SFC and Scott desired to structure and originate the $110,000,00 in
construction loan funds because of the substantial loan origination fees and 50 basis point loan
servicing fees the construction financing would generate for SFC.

68. * On information and belief, the credit markets had begun to tighten and the real
estate market had begun to deteriorate significantly and it was not feasible to obtain a
construction loan to fund the vertical construction costs for the Project and also “take out”™ and
pay off the Prior Loan and the Edelstein Loan as was anticipated when those Loans were made.

69.  Oninformation and belief, Defendant BOk and SFC or Scott had communications
about BOk being a lender or participating lender on the construction loan. BOk was not

.interested in loaning on the Project on its own merits but had a strong interest in making a loan

guaranteed by Tharaldson and by TM2I because this would allow BOk to receive a subprime
rate of return on a prime rate quality credit. |

70.  On information and belief SFC and BOk as co-lead lenders were unable to
generate sufficient loan funds to take out the Prior Loan and the Edelstein Loan. So SFC and
BOk needed to arrange for CVFS to agree that those loans would be subordinated to the new
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construction financing.

71.  To induce the cooperation of Tharaldson and CVFS, SFC and BOk offered
Tharaldson a 500 basis point (5%) cut of the interest to be paid on the 14% construction loan in
exchange for the guaranty of Tharaldson and in exchange for CVFS’s agreement to subordinate
approximately $46,000,000 of the Prior Loan and the Edelstein Loan, to the $110,000,000 in
construction financing. This arrangement would still leave BOk and other participating lenders
with a net 8.5% interest rate after payment of 50 basis points (.5%) in loan servicing fees to SFC.
That rate was “highly profitable” to BOk.

72.  This complex structure was highly unusual for a number of reasons. First, it is
unusual for entities not affiliated with the developer and having no equity stake in the
development to be guaranteeing the development’s success. Secdnd, it is unusual for a lender
and its affiliates to take on both the risk of subordinating $46,000,000 and guérantying the
performance of an unaffiliated borrower on a $110,000,000 construction loan. Third, guarantees
are typically given by the borrower’s “side” in a financing transaction, and not, as here, given
by a substantial project lender.

73.  Notwithstanding the highly unusual nature of this transaction, Tharaldson, CVFS
and purportedly TM2I were persuaded to proceed with it due to the unusual level of trust and
confidence they had in Scott and SFC.

74.  This unusual transaction was advantageous to BOk as co-lead lender for reasons
including, but not limited to the following:

. BOk received the ‘guaranty of Tharaldson and the unauthorized guaranty
of TM2I who were prime rate quality credits;

. BOk received an 8.5% net rate of return which was 2.5 percentage points

above the prime rate at the first funding of the Senior Loan;

. BOk contracted for what should have been a first lien position through
CVFS’ agreement to subordinate the Prior Loan and the Edelstein Loan;

. BOk was able to participate in this attractive arrangement without taking
out the Prior Loan and Edelstein Loan;
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. BCk did not need to worry about whether or not the project was ﬁnanciallj
viable in what it knew were rapidly deteriorating real estate market
conditions because it could count on full recovery under the Tharaldson
and the unauthorized TM2I guarantees even if the actual developer never
repaid a nickel of the loan; .

. In effect, although the loan was made to finance the Project, BOk looked
at the loan as a loan to Tharaldson and TM2], thereby making the Project’s
performance virtually irrelevant to BOk.

. The transaction structure ultimately put all lending risk on the Project on
the shoulders of CVF S (who had made and was being asked to subordinate
$46,000,000 of the Prior Loan and the Edelstein Loan), and on Tharaldson
and TM21 who had signed the unauthorized TM2I Guarauty of the
$110,000,000 construction loan.

75.  SFCacted as BOk’sagentin procuring for it this deal which was highly beneficial
to BOk and highly detrimental to Plaintiffs in the ahsence of appropriate due diligence which
SEC and BCOk were supposed to provide. |

The Senior Loan Documentation and the “Mezzanine Figag,éing”
76.  Onorabout January 22, 2008, SFC, as lender, entered into a Loan Agreement with

Gemstone West Inc., as borrower (the “Senior Loan Agreement™).

- 71.  Pursuant to the Senior Loan Agreement, SFC agreed to loan Gemstone West Inc.
up to the amount of $110,000,000 (the “Senior Loan™). Funding for this Loan was ultimately
provided by 29 participating lenders. ,

78. SFC aﬁd BOk are, and since the inception of the Senior Loan have been, Co-Lead
Lenders on the Senior Loan.

79.  Prior to becoming Co-Lead Lender and at all times while acting as Co-Lead
Lender with respect to the Senior Loan, BOk knew of the fiduciary relationship SFC occupied
toward Plaintiffs due to the general relationship of trust and confidence between them and due

to the SFC’s status as agent and fiduciary to CVFS under the Pre-Senior Participation
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Agreements, each of which appointed SFC as agent and fiduciary for CVFS and acknowledged
SFC’s fiduciary duties to CVFS on the loans, secured by the Property, to which they related.

80.  The Senior Loan was composed of two parts represented by two separate notes:
a “Senior Debt Construction Note” in the amount.ofthe $100,000,000 (the “Senior Construction
Note™) and 2 “Senior Debt Contingency Note” in the amount of $10,000,000 (the *Senior
Contingency Note™). ,

81.  The Senior Construction Note and Senior Contingency Note were secured by a
Senior Debt Deed of Trust and Security Agreement with Assipnment of Rents and Fixture Filing
(Construction) dated January 22, 2008 between Gemstone West Inc, as trustor, and SFC, as
beneficiary, which was recorded in the real §r0perty records of Clark County, Nevada on
February 7, 2008, at Book 20080207, Instrument No. 0001482 (the “Senior DOT™).

82.  The Senior Loan Agreement refers to the Prior Loan and the Edelstein Loan, as '
amended, as the “Mezzanine Financing” and the documents relating to the Prior Loan and the
Edelstein Loan, as amended, as the “Mezzanine Financing Documents.”

83.  The Senior Loan Agreement provides that Gemstone West Inc. would assume the
6bligations of Apache under and in regards to the Mezzanine Financing as set forth in the
Mezzanine Financing Documents, including but not limited to the obligations with respect to the
First Junior DOT, First Senior DOT, and the Third DOT (as amended).

84. Ths Senior Loan Agreement providesthat the First Junior DOT, First Senior DOT,
and the Third DOT would subordinate to the Senior DOT. |

85.  Pursuant to Section 2.2 of the Senior Loan Agreement, the initial advance under
the Senior Construction Note was to be used to pay the Mezzanine Financin g with the exception
of: a} land costs, b) loan fees or interest expense paid the Mezzanine Financing participant, or
¢) required equity as defined in the Section 3.1.10 of the Senior Loan Agreement. '

86.  Advances under the Senior Loan for the Construction of Improvemenis were
subject to the satisfaction of several conditions precedent set forth in Article 4 of the Senior
Loan Agreement, including but not limited to:

A.  Gemstone West Inc. having aggregate pre-sale revenue of not less than
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$60,000,000 from: (i) Qualified Sales of condo units, (ii) the capitalized
value (at a 7.0% capitalization rate measured against triple net lease
payments) of Class A office and retail leases, and (jii) the sales price of
Class A office space; and )

B.  Gemstone WestInc. obtaining and maintaining cértain nonrefundable cash
deposits or deposit bonds on condominium units sold but not yet closed
and square footage leased.

R7. E Section 6.2 of the Senior Loan Agreement requires, among other things, that:
Gemstone West, Inc.; a) construct the Improvements free from any mechanic’s, laborer’s and
materialman’s liens; b) further covenants and agrees not to create, permit to be created, or allow
to exist any liens, charges or encumbrances on the Trust Property and Improvements other than
certain Permitted Encumbrances (as defined therein) or than those otherwise allowed by the |
Collateral Documents; and c) not encumber any interest of Gemstone West Inc. in the Property
and Fmprovements without the prior written approval of Lender. _

88. Article 7 of the Senior Loan Agreement defines an event of default under the
Apgreement, and includes, among other things, if Gemstone West, Inc.: a) fails to pay principal
or interest under the Senior Construction Note or Senior Contingency Note and such failure
continues for a period of ten (10) days; b) makes any representation or warranty in the Senior
Loan Agreement or in any certificate or document furnished pursuant to the Senior Loan
Agreement which proves to be untrue; ¢) fails to keep, enforce, perform and maintain in full
force and effect any provision of the Senior Loan Agreement, the Collateral Documents or -
Construction Documents after 30 days written notice of said non-monetary default; and d)
further encumbers the Trust Property or Improvements or an interest therein without the prior
written approval of SFC, except as otherwise permitted in the Collateral Docurnents.

89.  The Senior DOT provides that it shall secure future advances as if made on the
date of the Senior DOT, up to the maximum amount of 150% of the principal amount of the
Senior Construction Note and Senior Contingency Note.

90.  The Senior DOT requires Gemstone West Inc. to pay, 10 days before default or
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delinquency, any obligations secured by liens, encumbrances, charges and/or claims on the
Property or any part thereof, which appear to have priority over the lien of the Senior DOT.

91.  Aspartofthe Senior Loan Agreement, Tharaldson agreed to guarantee the Senior
Loan pursuant to Guaranty, and Addendum thereto, each dated January 22, 2008.

92. In connection with the Senior Loan Agreement, Defendants allege that TM2I
agreed to guaranty the Senior Loan pursuant to a separate Guaranty dated January 22, 2008, On
information and belief, although Gary Tharaldson signed the TM21 Guaranty, Gary Tharaldson
does not remember discussing such a guaranty and it was not part of the closing binder whenthe
Senior Loan transaction closed. Even though Tharaldson is a minority shareholder in TM2I,
there are no corporate resolutions of TM2] approving or authorizing execution of the TM2I
Guaranty. Gary Tharaldson has 1o recollection orrecord of receiving a copy of the unauthorized
TM2I Guaranty until it was provided to him by SFC after this dispute arose.

93.  Neither Tharaldson nor TM2I is a shareholder, owner, officer or.aﬂiliated party
of Gemstone West Inc., but rather Tharaldson executed the Guaranty (and TM2I executed the
unathorized TM2I Guaranty) on the condition that Tharaldson receive 5.0% of the 14.0%
interest rate on the Senior Loan regardless of who participated in funding the Senior Loan.

94.  On or about March 21, 2008, SFC, as Originating Lender, and CVFS, as
Participant, executed a Nonrecourse Participation Agreement as amended by the Addendum to
Nonrecourse Participation Agreement dated March 21, 2008, as well as a Commﬁment to
Participate dated on or about the same date, which superseded two prior CVFS Senior
Participation Agreements (the “CVFS Third Senior Participation Agreement™), under which
CVFS agreed to provide $400,000 of the Senior Loan. Under the CVFS Third Senior
Participation Agreement, CVFS was to receive 8.5% interest, Guarantor was to receive 5.0%
interest, and SFC made a service fee of .50%. The CVFS Third Senior Participation Agreement
provided that SFC was agent and fiduciary for CVFS concerning the Senior Construction Note
and acknowledged SFC’s fiduciary duties to CVFS. .

95.  In connection with the Senior Loan, Contractor consented to an Assignment of

Construction Contract, Plans and Specifications executed by Gemstone West Inc. in favor of
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SFC, pursuant to a Consent of General Coniractor dated January 22, 2008 (the “Contractor
Cansent”). That Contractor Consent specifically provides that “[a]ll liens, claims, rights,
remedies and recourses that [Asphalt Products Corporation] may have or may otherwise be
entitled to assert against all or any portion of the Project shall be, and they hereby are made
expressly subordinate, junior and inferior to the liens, claims, rights, remedies and recourses as
created by the Loan Agreement and the Collateral Documents.”

96.  Inconnection with the closing ofthe Senicr Loan Conh'actor and Gemstone West
Inc. executed a Certificate as to Swom Construction Statement dated January 22, 2008 (the
“Contractor Certificate”) in which they “acknowledge and agree that the Lender will be
providing financial accommodations to the Borrower in connection with the construction of the
project in reliance upon, among other things, the truth, accuracy and completeness of the
warranties, representations, and certifications . . . set forth herein.” In that Contractor
Certification, both Gemstone West Inc. and Contractoreach “warrants, represents, and certiffes,”
among other things, the following:

A,  That an attached Sworn Construction Statement (the “Sworn Statement™)
sets forth a “true, correct, and complete listing of (2) the names of all parties having contracts
or subcontracts for specific portions of work on the Project or for the provision of materials for
the Project, (b) the amounts due and to become due to each of said persons, and {c) all items of
labor and material required to complete the Project in accordance with the plans and
specifications therefor.”

B.  Thatexceptas set forth on the Sworn Statement, “there are no amounts due
or to become due to any person for material, labor for work of any kind done or to be done in
connection with the Project.” .

97.  Onor about January 22, 2008, Gemstone West Inc., Gemstone Apache and SFC
entered info an Assumption Agreement whereby SFC consented to: a) a sale of the Trust
Property under the First Senior DOT, First Junior DOT and Third DOT (collectively referred to
as the “Mezzanine Deeds of Trust™) from Apache to Gemstone West Inc.; and b) Gemstone

West Inc.’s assumption of all liability pertaining to the Mezzanine Notes and Mezzanine Loans;
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and c) the lien of the Mezzanine Deeds of Trust on the Trust Property.

98.  On or about January 22, 2008, Gemstone West Inc. and SFC executed a Fourth
Amendment to Mezzanine Loan Agreement [Prior Loan Agreement] whereby SFC agreed to
extend the maturity date of the First Junior DOT Note, First Senior DOT Note, and LOC Note
{collectively referred to as the “Mezzanine Notes™) to December 31, 2009 and increase the total
principal amount of the Mezzanine Notes from $33,000,000 to $46,000,000, to be evidenced by
& new Mezzanine Note dated January 22, 2008 in the maximum principal amouat of
$46,000,000.

99.  Onor about January 22, 2008, Gemstone West Inc. executed a Mezzanine Note
in the principal amount of $46,000,000 bearing interest at the fixed rate of 14.5% per annum (the
“Mezzanine Note™). The Mezzanine Note calls for monthly interest payments only, with the
entire principal balance, and all unpaid accrued interest, due in full on the maturity date of
December 31, 2009.

100. On or abouf January 22, 2008, Gemstone West Inc. and SFC executed a First
Amendment to Senior Deed of Trust and Security Agreement with Assignment of Rents and
Fixture Filing (Line of Credit) (Mezzanine) (“First Senior DOT Amendment™), to confirm that
the First Senior DOT secured $28,000,000 of the refinanced Mezzanine Note. The First Senior
DOT Amendment was recorded in the real property records of Clark Couaty, Nevada on
February 7, 2008 at Book 20080207, Instrament No. 0001484,

101. On or about January 22, 2008, Gemstone West Inc. and SFC executed a Second
Amendment to Junior Deed of Trust and Security Agreement with Assignment of Rents and
Fixture Filing (Line of Credit) (Mezzanine) (“First Junior DOT Second Amendment™), to
confirm that the First Junior DOT secured $18,000,000 of the refinanced Mezzanine Note. The
First Junior DOT Second Amendment was recorded inthe real property records of Clark County,
Nevada on February 7, 2008 at Book 20080207, Instrument No. 0001485.

102. Pursuantto a Nonrecourse Participation Agreement dated January 21, 2008 by and
between SFC, as Originating Lender (with BOk named as Co-Lead), and CVFS, as Participant

28 “ and Loan Participation Certificate attached thereto (the “Mezzanine Participation Agreement™),
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CVFS agreed to provide funds for the Mezzanine Loans, primarily by refinancing the
outstanding balances on the Prior Loan and the Edelstein Loan. Under the Mezzanine
Participation Agreement, CVFS was to receive 14.0% interest and SFC made a service fee of
.50%. The Mezzanine Loan Participation Agreement provided that SFC was agent and fiduciary
for CVFS concerning the Mezzanine Note and acknowledged SFC’s fiduciary duties to CVFS.

103. OnJanuary 30, 2008, counsel for lenders engaged by SFC stated that counsel had
“reviewed the conditions precedent status for advances under the Senior Debt Loan Agreement”
and opined that “Based upon my review, the Lender is in a position to fund the ManhattanWest
vertical loans, provided that each Participant funds its pro rata share.” |

104. On February 6, 2008, Apache conveyed the Property under the Senior DOT to
Gemstone West Inc. via a Grant, Bargain, Sale Deed recorded in the real property records of
Clark County, Nevada on February 7, 2008 at Book 20080207, Instrument No. 0001480.

105. Atthe funding of the Senior Loan on February 6, 2008, CVF Sreceived a paydown
on the Prior Loan of approximately $15,406,013 and a paydown on the Edelstein Loan of
approximately $3,770,588. After the paydown on fhe Prior Loan it was converted into the
Mezzanine Loan and CVFS advanced approximately $8,411,646 on the Mezzanine Loan,
bringing the then unpaid balance of the Mezzanine Loan to approximately $31,508,100.

The Senjor Loan Agreement Signature, the Subordination uaranty, the
Purported TV2T Guaranty and the CVFS Participation

106. In connection with the Senior Loan, Tharaldson executed the Senior Loan
Agreement under the heading “acknowledgment of guarantor” and the Guaranty.

107. Defendants contend that in connection with the Senior Loan, TM2I executed the
TM2I Guaranty. As alleged in Paragraph 92 above, Plaintiffs contend on information and belief
that neither SFC nor BOk obtained the necessary corporate action of TM2I to authorize the
TM2] Guaranty.

108. In conmection with the Senior Loan, CVFS executed the CVFS Senjor
Participation Agreement.

109. In connection with thé Senior Loan, SFC executed a Mezzanine Deeds of Trust
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Subordination Agreement dated January 22, 2008, and recorded in the real property records of
Clark County, Nevada on February 7, 2008, at Book 20080207, Instrument No. 0001486,
purporting to subordinate the Prior Loan Deeds of Trust to the Senior Loan Deed of Trust (the
“DOT Subordination™).

110.  SFC expressed its intent that the indebtedness secured by the Prior Loans’ Deeds
of Trust be subordinate to the $110,000,000 Senior Deed of Trust and indebtedness secured
thereby pursuant to a Debt Subordination Agreement dated January 22, 2008 (the
“Subordination”).

111. The Senior Loan Agreement, the CVFS Participation, the DOT Subordination, the
Suberdination, and the Guaranty are hereafter collectively referred to as the “Plaintiffs’ Senior
Loan Documents.”

112, Atthe time the Plaintiffs’ Senjor Loan Documents were prepared, and at all times
thereafter, the Fiduciary Defendants owed to Plaintiffs fiduciary duties of undivided loyalty; due
care, competence, and diligence; and the duty to provide to Plaintiffs all material mformétion.

113. At the time the Plaintiffs’ Senior Loan Documents agreed to were prepared and
at all times thereafter, the Fiduciary Defendants owed io Plaintiffs a duty not to deal with
Plaintiffs on behalf of an adverse party in a transaction connected with their fiduciary duty to
Plaintiffs.

Subseguent Changes to Loans

114. On August 11, 2008, Edelstein and SFC executed a Fourth Amendment to Loan
Agreement (Edelstein) to provide for, among other things: 1) SFC’s agreement to lend Edelstein
and Gemstone Manhattan Holdings I, LLC, a Nevada limited liability company (“Gemstone
Manhattan™) an additional sum of $9,000,000 to enable Edelstein to refinance the Condo Units;
2) to provide that the first $6,000,000 of the LOC Note be used to permanently repay the
Edelstein Note; 3) to advance funds on the Edelstein Note to make the interest payment for
August 2008 but to then convert the Edelstein Note to a closed-end note with no further
advances; and 4) to release the lien of the Gemstone LVS DOT on the remaining 17 Condo

Units.

g fe
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115.  On or about August 11, 2008, Gemstone Manhattan and SFC executed a First
Amendment and Assumption Agreement to the Gemstone LVS DOT, which was recorded on
i September 9, 2008 in the public real property records of Clark County, Nevada at Book
20080909, Instrument No. 0003944 (the “Gemstone LVS DOT Amendment™). Under the
Gemstone LVS DOT Amendment, Gemstone Manhattan assumed the obligationé of Apache
under the Gemstone L VS DOT and the principal amount secured under the Gemstone LVS DOT
was increased to include the Rental LOC Note. .

116. On or about August 18, 2008, SFC, as Origination Lender, and CVFS, as
Participant, executed a new Nonrecourse Participation Agreement as amended by the Addenduom
to Nonrecourse Participation Agreement dated August 18, 2008, as well as a Commitment to

Participate dated on or about the same date (the “CVFS Rental Participation Agreement™), under
which CVFS agreed fo provide the $9,000,000 for the Rental LOC Note. Under the CVFS
Rental LOC Participation Agreement, CVFS was to receive 7.0% interest and SFC made a
service fee of .125%. The CVFS Rental LOC Nonrecourse Participation Agreement provided
that SFC was agent and fiduciary for CVFS concerning the Construction LOC Note and
acknowledged SFC’s fiduciary duties to CVFS.

the Semior L.oan and the Rental 1.OC Notes
117. The obligors on the Prior Loan, the Edelstein Loan, the Mezzanine Loans, the

Senior Loan and the Rental LOC Note (collectively the “Manhattan West Loans™) failed tomake

any of the required interest payments since September 2008, and all promissory notes making

up the ManhattanWest Loans therefore went into monetary default.

118. The obli gors on the Manhattan West Loans went into material breach of various
covenants in the loan documents relating to the ManhattanWest Loans, including the Deeds of
Trust securing those loans. ' | |

119. More than sixty (60) days expired after SFC’s written notice of default dated
October 28, 2008, to the obligors on the Marhattan West Loans, and none of the defanlts was

cured within any applicable cure periods.
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120. The unpaid principal balances on the ManhattanWest Loans, together with all
accrued but unpaid'interest, including late ;ienalties and default interest, became immediately
due and payable.

121, On Jenuary 9, 2009, the Fiduciary Defendants threatened to commence private
trustee sales under the Deeds of Trust securing the ManhattanWest Loans, all to Plaintiffs’
detriment. | |

The Fraudulent Inducement

122, Plaintiffs’ decisions to modify, extend and subordinate the Prior Loan and the
Edelstein Loan as provided in the Senior Loan Agreement, and to agree to the Plaintiffs’ Senior
Loan Documents was based upon the trust and confidence Plaintiffs reposed in Scott and SFC
duc to their longstanding business relationship, upon the Fiduciary Defendants’
recommendations to Plaintiffs which Plaintiffs understood to be backed up by the Fiduciary
Defendants’ rigorous due diligence and the Fiduciary Defendants’ assurances to Plaintiffs that
the transaction was sound and would be in Plaintiffs’ best interest, and upon express
representations, warranties, and certifications of Gemstone West Inc. and Contractor in the
Contractor Certification and the Sworn Statement. _

123. Defendants SFC and BOk as lead lenders co-underwrote and performed all due
diligence investigations on the Senior Loan fransaction. SFC’s April 27, 2007 conditional
financing commitment letter to Gemstone Apache states “The Construction Financing Proposal
would be followed (sic) executed only after acceptable due diligence is completed inclusive of
an industry review, appraisal, underwriting as well as complete Project analysis by the Lender.”

124. Prior to the closing and funding of the Senior Loan transactions, Scott and SFC
told Plaintiffs that with the advent of the Senior Loan, their business and economic pasition with
respect to construction lending on the Project, would be:

A.  TheSenior Loan 0£$110,000,000 would become a first lien position onthe
Project.
B.  Plaintiffs would receive a paydown on the Prior Loan and Edelstein Loan,

the Prior Loan would be converted to the Mezzanine Loan, CVFS would make a substantial

-25-
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advance under the Mezzanine Loan, and the Mezzanine Loan would become a second position
lien on the Project.

C.  There was a guaranteed maximum price construction agreement with a
viable and reputable general contractor which would deliver all of the required vertical
construction for the Project at a cost of approximately $78,900,000.

' D.  There would be 360,000,000 in “lender approved™ pre-sales and/or pre-
leases (the “Pre-Sales Contracts™) prior to funding of the Senior Loan, which pre-sales would
provide the primary source of repayment of the Senior Loan in those amounts. '

E.  Basedupon pro formas prepared by Developer and vetted by the Fiduciary
Defendants prior to the Plaintiffs making any commitments with respect to the Senior Loan, the
total acquisition, development, and construction costs estimated for the Project were
$120,000,000 and the total revenues estimated for the Project were $154,000,000, for a projected
net income of $34,000,000 from the Project. Scoit and SFC provided these pro formas to
Plaintiffs in May, 2007.

F. SFC and BOk had rigorously underwritten the financial pro formas and the
financial viability of the Project and were relying primarily on the financial viability of the
Project in making the Senior Loan.

G.  Tharaldson’s exposure on the Guaranty and in if the TM21 Guaranty was
properly authorized, TM2I’s exposure on the TM2I Guaranty, would be limited to any excess
of the Senior Loan balance on any given day over the fair market value of all of the collateral
for the Senior Loan (including the Project, the Construction Coniract, and the Pre-Sales
Contracts.)

125. Communications between Plaintiffs and SFC/Scottconcerning the ManhattanWest
Loan, and SFC/Scott’s material misrepresentations and omissions relating to that loan occurred
over the period between February 15, 2007 and through first funding of the Loan on February
6, 2008 and continued at each subseguent finding when representations were again made that
the Pre-Sale Condition and all other Failed Conditions were satisfied, The communications were

numerous. They were oral and written, formal and informal, in person and telephonic.

-26-
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Sometimes they were no more formal than Scott dropping into Tharaldson’s office to chat, and

most commurnications were undocumented. Among the many communications were the

following:
a. February 15, 2007

b.  April 12, 2007

c.  April 18,2007
d.  April 30, 2007

€. May 6, 2007
f. May 17, 2007

May 21, 2007
May 25, 2007

i October 12, 2007

j  October 19,2007

k.  November 19, 2007
1. January 30, 2008

m.  February 25, 2008

Initial presentation by Scott and Edelstein of
proposed ManhattanWest Loan.

SFC submits first ManhattanWest Loan
analysis surnmary to Plaintiffs.

Email communication from CVFS to Scott
concerning pre-sale amounts with no mention
of sales to msiders.

Tharaldson executes first financing
commitment letfer, delivered fo SFC in May
after SCF provided the pro formas.

SFC discusses meodifying loan. Does not
mention related party pre-sales.

Tharaldson executes $8 million financing
commitment.

SFC provides project pro formas to Plaintiffs.

Tharaldson provides signed conditional
commitment letter to SFC.

Tharaldson executes modified financing
commitment letter.

Scott provides updated financial analysis
which has no indication prgject revenues
would drop 10 $10 million and no indicatien
that developer would be relying on related

- party sales.

SFC provides updated projections with no
indication of related party sales. :

Tharaldson executes Senior Loan documents
dated as of January 22, 2008.

Tharaldson executes revised commitment
letter.

[26. Plaintiffs understvod all of the foregoing statements to be true and this

understanding is reflected in part in a Conditional Commitment Letter dated April 27, 2007 and
a modification to Conditional Commitment Letter dated October 8, 2007. The April 27, 2007

27
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Conditional Commitment Letter stated that it was contingent on:
. “Subordination of Land Loan to Senior Construction Loan.”
. “Senior Construction Loan personally guaranteed by Gary D. Tharaldson.”
. “Monthly lender inspection and third party inspections,”
- “Youcher conirol on all draws.”
» . “Acceptable Abacus feasibility analysis on entire Project.”
o “Acceptable lender approved Project budget.”

° “Acceptable GMP contract assigned to lender.”
v “All sales must be approved by lender.”
t J “Lender and Participant to verify cash flow and IRR calculations.”
e “Total pre-sale revenue $60 million required to be secured before vertical
* financing.”
“ . “A minimum of monthly SFC on site inspections will be required.”

127.  Scott, SFC and BOk knew that Scott and SFC occupied a fiduciary relationship
with Plaintiffs based on the overall longstanding business advisory relationship and specifically
with reference to the Pre-Senior Participation Agreements relating to loans secured by the
Property. .

128. Consistent with their prior course of dealing, Plaintiffs relied upon the lending
experience and expertise of Scott and SFC to perform the underlying due diligence with respect
 to the Senior Loan, to engage counsel to represent both SFC and Plaintiffs in preparation of the
appropriate loan documentation, and to properly close and administer the Senior Loan.

f ‘ 129. The Fiduciary Defendants knew that SFC and BOk, as Co-Lead Lenders, also
occupied a fiduciary relationship with Plaintiffs with spé,ciﬁc reference to the Senior Loan as

a participant in the Senior Loan, as the intended Guarantors of the Senior Loan, and as sole

owner of the loans related to the Pre-Senior Participation Agreemenis that were to be
subordinated to the Senior Loan. .

130. TheFiduciary Defendants knew but did not identify and resolve with Plaintiffs that
the Senior Loan transaction presented direct and substantial conflicts between: (a) SFC’s and

w2 B
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INDEX TO SCOTT APPENDIX

DOCUMENT DESCRIPTION

DATE

PAGE

Opposition to Plaintiffs” Motion for Partial
Summary Judgment and Countermotion for
Partial Summary Judgment on Claims Brought
by Gary Tharaldson and Tharaldson Motels II,
Inc., Relating to Enforcement of Presales
Conditions (excerpts only)

11/2/10

SA1l

Scott Financial Corporation’s Motion for
Summary Judgment on Breach of Contract
Counterclaim (excerpts only)

12/13/10

SA 51

Court Minutes of 2/7/11 in which court grants
in part, Motion for Summary Judgment on
Tenth and Eleventh Claims for Relief (Breach
of Contract and Breach of the Implied Covenant
of Good Faith and Fair Dealing)

2/7/11

SAT1

Notice of Entry of Order Granting Motions for
Summary Judgment on Plaintiffs” Sixth Claim
for Relief (Defamation) and Judgment

2/9/11

SA 74

Notice of Entry of Order Granting in Part Scott

Financial Corporation and Bradley J. Scott’s

Motion for Summary Judgment Regarding

Elali_n}iffs’ First, Second, and Third Claims for
elie

2/17/11

SA 81

Notice of Entry of Order Granting Motion for
Summary Judgment Regarding Plaintiffs’ Fifth
Claim for Relief (Securities Fraud) and
Judgment

2/22/11

SA 87

Notice of Entry of Order Granting in Part Scott
Financial Corporation and Bradley J. Scott’s
Motion for Summary Judgment Regardin
Standing of Plaintiffs to Pursue Certain Claims

3/4/11

SA 94

Notice of Entry of Order Granting in Part Scott
Financial Corporation and Bradley J. Scott’s
Motion for Summary Judgment on Tharaldson
Motels II, Inc. and Gary D. Tharaldson’s Third
and Seventh Claims for Relief

3/9/11

SA 101

Notice of Entry of Order Granting Motion for
Summary Judgment on Plaintiffs” Twelfth
Claim for Relief (Negligence) and Judgment

3/9/11

SA 130

Second Amended Complaint

3/10/11

SA 138
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Notice of Entry of Order Granting Motion for
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC,, a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

Case No.: A579963
Dept. No.: XHI

OPPOSITION TO PLAINTIFFS’

| MOTION FOR PARTIAL SUMMARY

JUDGMENT AND COUNTER-MOTION
FOR PARTIAL SUMMARY JUDGMENT
ON CLAIMS BROUGHT BY GARY
THARALDSON AND THARALDSON
MOTELS II, INC,, RELATING TO
ENFORCEMENT OF PRESALES
CONDITIONS

Hearing Date: November 15, 2010
Hearing Time: 9:00 a.m.

L

INTRODUCTION

The motion before this Court is the latest in a long line of attempts to confuse and distort the
issues so that no one is talking about what really happened at the Manhattan West project: Gary
Tharaldson negotiated and made a business deal that didn’t turn out as well as he hoped. When the

real estate and financial markets began to decline with increasing speed in the late fall of 2008 and
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other circumstances threatened to cut into his expected windfall, Tharaldson panicked, reneged on
his prior guaranties of the project, and completely derailed any chance of Manhattan West’s success.
Now, standing in the wreckage of the destruction that was caused by his own reckless behavior,
Tharaldson’s only remaining ploy is to desperately point fingers and lay blame for this particular
train wreek at the feet of his fellow passengers, all of whom %e had invited along for the ride. To
say that Plaintiff’s motion for summary judgment is unwarranted is an understatement. It is a
shameless post facto attempt to blame the people who put their best efforts into making Gary
Tharaldson’s project work out for him, and were ultimately thwarted in their goals by the
machinations of none other than Tharaldson himself.

At its core, Plaintiffs’ Motion for Partial Summary Judgment is just an improper attempt to
getthe Court to make a factual determination — whether Gemstone Development West, the developer
on the Manhattan West project (“Developer”) complied with a term of the subject Senior Loan
Agreement — prior to Scott Financial Corporation (“SFC”) and Bradley Scott getting to present any
evidence to the contrary at trial, or indeed getting to defend themselves at all. Even if this Court
assumes arguendo that the performance of a contractual term is a legal question (which it is not), or
that all three Plaintiffs are properly parties to this motion (they are not), practically every fact that
the instant motion cites in support of its requested finding is a disputed fact. The “evidence” cited
by the motion, far from being undisputed, is the result of a superficial and slipshod discovery process
by Plaintiffs, who have selectively cherry-picked favorable “facts,” ignored conflicting evidence, and
misinterpreted the testimony of countless witnesses who have nearly unanimously told Plaintiffs that
they are wrong. Nevada’s legal standard on a motion for summary judgment is very high: Plaintiffs
must conclusively demonstrate to this Court that there is no genuine issue of material fact as to
the subject of the motion. Given the fact that the discovery which has occurred is, at best, conflicting
on these points, summary judgment simply cannot be granted.

The first, and most obvious flaw in Plaintiffs’ argument is that only one Plaintiff, Club Vista
Financial Services, LLC (“CVFS”) is even remotely qualified to take issue with the quality of the
Manhattan West presales. As the only Plaintiff to have executed a participation agreement with

SFC, only CVFS has any arguable standing to enforce any of the terms of the Senior Loan
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Agreement.

Gary Tharaldson and Tharaldson Motels II, Inc. (“TM2I”) were guarantors in this deal, as
such, no fiduciary duty whatsoever was owed them by SFC. And as for a contractual duty, any
contractual obligations between Gary Tharaldson and TM2I is clearly laid out in, and limited to, the
unconditional guarantees they signed with SFC. Those guarantees give them no rights whatsoever
to make any claims based upon the Senior Loan Agreement as a matter of law. Since Plaintiffs’
entire argument in their motion for summary judgment is premised upon the terms and conditions,
rights and obligations found in the Senior Loan Agreement, and since the terms and conditions of
the Senior Loan Agreement do not apply to Gary Tharaldson and TM2I, and neither of them have
any rights under the Senior Loan Agreement, then Gary Tharaldson & TM2I can not, under any
stretch of the imagination,' prevail in this summary judgment motion.

With respect to CVFS, SFC and Scott asserts that it does not have the legal right to assert
claims either, based upon its self-serving, and unsupported interpretation of the Senior Loan
Agreement for several reasons.

1. While CVFS may be a beneficiary of the Senior Loan Agreement as it was a participant
in the loan, it is not a party to the agreement. SFC is.

2. Notonly does the Senior Loan Agreement spell out the requirements of a qualified sale,
CVFS and Gary Tharaldson specifically agreed that SFC would have final approval of what
constituted qualified sales.

The point here is that even CVFS had no right to determine what constituted a qualified pre-
sale, and the mere fact that a purchaser may be related to the Developer in some way does not in any
way invalidate those presales, so long as the actual requirements for those purchases are met

pursuant to the terms of the Senior Loan Agreement. And the evidence shows that those terms were

! SFC and Scott concede that Plaintiff’s are willing and able to stretch their imaginations to new heights,
but even so this stretch is just too far.

% See Senior Loan Agreement 91.16, attached hereto as Exhibit D, at (defining qualified sale) 7 6.2.13.
See also Exhibit C at SCOTT-448394 (with handwritten note from Ryan Kucker indicating that SFC had
the right to approve sales, but not mentioning Gary Tharaldson or CVFS).

Page 3 of 28

SA3




hes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000
Fax (702) 385-6001

3800 Howard Hu

KEMP, JONES & COULTHARD, LLP

B N

~3 O th

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

negotiated and accepted by none other than Gary Tharaldson, who had numerous opportunities to
prohibit sales to related parties had he wanted to do so, but he did not make any such changes. The
basis of Plaintiffs’ arguments is cobbled together from emails and documents which, quite simply,
have no legal bearing on the obligations that were approved by Gary Tharaldson and clearly outlined
in the Senior Loan Agreement. While SFC asserts that the related party presales clearly met the
requirements of the Senior Loan Agreement, at the very least there is a genuine issue of material fact
which would preclude summary judgment on this point. And again, irrespective of whether or not
the presales met the criteria in the Senior Loan Agreement, Gary Tharaldson and TM2], as
guarantors, have no right whatsoever to even make the argument.

The merits of Plaintiffs’ motion, though, simply fail because the record is rife with
disputed issues of material fact regarding the presales and preleases at Manhattan West. The first
part of Plaintiffs’ argument is that the Manhattan West Senior Loan Agreement between the
Developer and SFC was breached by one or both parties because several of the presales on the
Manhattan West project allegedly did not {it the criteria set forth for such transactions under the
Senior Loan Agreement. Specifically, Plaintiffs argue that the commercial and residential sales
to Santa Rita Management Company (“SRMC”) and any person related to the Developer are not
“Qualified Presales” under the terms of the Senior Loan Agreement. However, as discussed
above, there is no contractual prohibition of such sales, and gll of the Senior Loan requirements
for those sales were met.

Plaintiffs next make the argument that, because there were four commercial preleases with
affiliate companies of the Developer, those leases cannot be counted as bona fide preleases. This
argument is based on nothing more than Plaintiffs’ ignorance of the true facts. In fact, the deposits
for each of these entities was made into a bank account in January of 2008, prior to the execution
of the Senior Loan Agreement. That Plaintiffs were unable to discern this information from
discovery only reveals how Plaintiffs, in their zeal to bring a motion for summary judgment, have
overlooked, or chosen to ignore, critical facts that completely undermine this particular argument.

The final issue presented by Plaintiffs’ motion is their contention that the prequalification

letters issued to the residential purchasers at Manhattan West did not have the underwriting that
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Plaintiffs believe is required by the Senior Loan Agreement. Plaintiffs cannot demonstrate, however,
what specific part of the Senior Loan Agreement is supposedly violated by the prequalification
letters. In fact, the testimony thus far has indicated that any further underwriting on the
prequalification letters would have been worthless, since the purchasers’ financial situation would
have to be examined again once the Manhattan West units were complete anyway. This position
substantiated by the testimony of Jim Sheppard, a mortgage lender with First Horizon Mortgage
Company, the preferred lender on the Manhattan West Project. Mr. Sheppard is an industry expert
and independent third party, whom Plaintiffs’ counsel, Layne Morrill, has admitted was a very
honest person. Mr. Sheppard testified in part as follows:

Q. You believe that is well understood as to what it means to be
prequalified in the lending industry?

A. Everybody in the industry knows, yes, yes.

Q. Would you disagree if somebody suggested to you that a
prequalification letter was the same thing as an actual loan approval
letter? Would you disagree that anybody in the lending industry
would think that?

MR. ARONSON: Objection to form.

THE WITNESS: I would disagree, yes. . . . In this particular
example when you're at least two years out from completion of a
project, completion of units to close.

Q. By the way, just to clarify that, you're now referring to the
ManhattanWest project?

A. Tam, Iam.
Q. All right.

A.  There's no approval letter that meets any criteria beyond
prequalification approval letter if that's what you want to call it. I
mean they're just very basic. They're full of conditions because they
have to be. You're too far out. That's part of the process and
everybody knows that and it's standard.

Q. Would you believe, based on your 18 years of experience, it
would be impossible for a lender to say I'm going to approve this
particular buyer for a loan and actually say I'm going to actually fund
this loan or excuse me, agree to fund this loan now even though the
building's not built, it may never get built, the buyer may lose their
job in the next two years or there may be a massive recession in the
U.S. economy? Do you understand my question?
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A. s there any lender that's going to be in a position to offer or

submit a commitment, a loan commitment to anybody. The answer

is absolutely not. Can't do it.
See Depo. of Jim Sheppard, the rough transcript of which is attached hereto as hereto as Exhibit R,
at 19:17-21:13.

Therefore, apart from the fact that bringing a motion for summary judgment on a purely
factual issue is legally questionable at best, and apart from the fact that two out of the three Plaintiffs,
as guarantors, cannot sue to enforce the Senior Loan Agreement anyway (the subject of SFC’s
counter-motion), there are simply too many genuine disputes of material fact for this Court to even
begin thinking about granting summary judgment in favor of Plaintiffs. Therefore, the instant
motion must to be denied.

IL
STATEMENT OF FACTS

Plaintiffs’ complaint, originally filed in January of 2009, is and always has been nothing
more than a preemptive strike by Gary Tharaldson to prevent Defendants SFC and Bank of
Oklahoma from célling on the guaranty contracts of Tharaldson and TM2I relating to the Manhattan
West Project. That complaint, which alleges in 57 pages all kinds of nefarious acts and supposed
dirty deeds by SFC and others, is simply a smokescreen designed to hide the fact that Manhattan
West was in fact Gary Tharaldson’s project. The real facts are that Gary Tharaldson made a bundle
of money off of Alex Edelstein — more than $20,000,000 in net profits in the first Manhattan
condominium project, and he was itching to make an even bigger score with the Manhattan West
project. What Mr. Tharaldson doesn’t tell this Court, because it ruins his whole contrived argument,
is that he worked with Alex Edelstein several years before the Manhattan West project, in or around
2004, and followed the exact same game plan as he would eventually duplicate in Manhattan West.
A Gary Tharaldson financial entity called Tharaldson Financial Group (“TFG”) played the same role
in the Manhattan deal as CFVS would play in the Manhattan West deal. And Gary Tharaldson was
happy to personally guarantee the Senior Loan in the Manhattan deal for a substantial fee, just as he

would propose to do in the Manhattan West deal.
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The truth is, rather than Brad Scott manipulating Gary Tharaldson into getting on board with
the Manhattan deal, Tharaldson brought the Manhattan deal to Scott and asked Scott if SFC would
be the lead lender, just as he would do in the Manhattan West deal.

Only after realizing he would make millions in profit on the Manhattan deal did Gary
Tharaldson again ask SFC to become the lead lender in the Manhattan West deal. Contrary to the
claims of Gary Tharaldson, he negotiated the terms of the deal from the start, and he decided how
the Manhattan West Senior Loan would be crafted. A brief history of the Manhattan West project
and the presale and prelease activity is recounted below.

A. The Manhattan West Project and the Senior Loan.

As the Court is aware, Manhattan West was a mixed-used condominium project which
featured residential, commercial, and retail spaces for sale and lease. As mentioned above,
Manhattan West was a follow up to Manhattan, which was another Las Vegas condominium project
that Alex Edelstein, the pfincipal of the Developer, had completed in Las Vegas with Gary
Tharaldson. SFC had been brought to Las Vegas by Gary Tharaldson to serve as the lead lender for
the original Manhattan project. Because of SFC’s success in handling both the mezzanine and senior
loans with Manhattan, both Gary Tharaldson and Alex Edelstein wanted to have SFC serve as the
lead lender for the Manhattan West acquisition and development loans. All of this was done by
Tharaldson with the expectation that the success of the Manhattan project would be replicated with
Manhattan West. See Declaration of Brad Scott, attached hereto as Exhibit A, at §4.

A potential problem for Gary Tharaldson was that Manhattan West would be quite expensive
to build, particularly after Tharaldson’s entity, CVFS, had loaned approximately $46 million to the
Developer simply to acquire the land. Tharaldson stated to Brad Scott that he wanted as many banks
as possible to participate in the vertical construction loan, so Tharaldson’s lending company, CVFS
would be responsible for as little of the Senior Loan as possible. Id. at 5. Scott and Tharaldson
therefore began the process of seeking participants for the vertical construction loan for Manhattan
West. Exhibit A at 96.

Not only did Gary Tharaldson plan from the start to provide the necessary personal guaranty

of the Senior Loan, for an outrageous guarantor’s fee of 5%, in order to solicit participating banks
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for the vertical construction loan, Tharaldson indicated to potential participants that he was the
driving force behind the Manhattan West project, and that he would stand behind it. Id. at §6. And
participate they did. Over the course of time, the number of participating banks grew, and CVFS’s
share of the vertical construction loan dwindled t0$400,000 out of $100 million. As promised,
Tharaldson personally signed an unconditional guaranty of the entire Manhattan West project.> That
Guaranty is attached hereto as Exhibit B. See also Exhibit A.

B. The Presale Requirements of the Senior Loan.

When the parties, (meaning Gary Tharaldson, Developer and SFC) were negotiating the
terms of the Manhattan West financing in 2007, the issue of presales on the Manhattan West project
became the specific subject of negotiation between Tharaldson on behalf of CVFS, Alex Edelstein
on behalf of Developer, and Brad Scott on behalf of SFC. The parties worked through several drafts
of CVES’s financing commitment for the Manhattan West project and the Senior Loan. Those
negotiations established the intent of the parties and created the foundation for the terms of the
Senior Loan.

Scott, Edelstein and Tharaldson went through several drafts of Tharaldson’s commitment
letter in which the terms of the Senior Loan were hammered out. As this Court can see from a
redline draft of that document, attached hereto as Exhibit C, CVFS’s commitment letter explicitly
required that the lead lender (SFC) have the approval authority on qualified presales at the project.
See Exhibit C at SCOTT-448394. CVFS’s representatives, Ryan Kucker and Kyle Newman, made
handwritten changes to the terms of the commitment, which included terms regarding presales. See
Exhibit C at SCOTT-448393. Therefore, under the terms set forth by CVFS’s Commitment Letter
and the Senior Loan Agreement, the validity of the presales was to be determined by SFC. The
negotiations surrounding the Commitment Letter referenced above show that Gary Tharaldson, his
representatives, and CVES were specifically aware of the presale/sale issue, had the opportunity to

address it, and actually did address it and for whatever reason they chose SFC as the entity with

? As an incentive for Bank of Oklahoma, the largest participant in the loan, to get on board, Tharaldson’s
company TM21 signed a separate guaranty of Bank of Oklahoma’s $24 million contribution.
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exclusive control over sales.

After the Commitment Letter was negotiated, the Manhattan West Senior Loan closed on
February 6, 2008. With regard to presales, the Senior Loan Agreement between SFC and the
Developer required as a condition of funding that the Developer “has aggregate pre-sale revenue of
not less than Sixty Million Dollars ($60,000,000) from (a) Qualified Sales of condo units, (b) the
capitalized value (at a 7.0% capitalization rate measured against triple net lease payments) of Class
A office and retail leases, and ( c) the sales price of Class A office space.” See Senior Loan
Agreement, attached hereto as Exhibit D, at 9. Furthermore, the Senior Loan document defined
“Qualified Sales” as follows:

1.16. "Qualified Sales" means, for any sale of residential, office or
retail units, a sale that meets the following requirements:

1.16.1. Lender has received the executed purchase
agreement.

1.16.2. The entire nonrefundable deposit is deposited

with TitleOne of Las Vegas or any other title company

acceptable to Lender (the "Deposit Escrow Agent")

confirmed by the Deposit Escrow Agent, and

controlled by Lender.

1.16.3. A financing prequalification letter, or, in the

case of a cash buyer, satisfactory evidence of the

availability of cash as determined by the Lender, has

been provided to Lender.

1.16.4. If the purchaser is using a deposit bond, a copy

of the deposit bond has been received by the Deposit

Escrow Agent and the original deposit bond, together

with an assignment of the deposit bond to Lender, is

held by the Lender.
Exhibit D at 5. As per the terms that had already been worked out with CVFS, the Senior Loan
Agreement also provided that all residential, commercial, and retail sales were to be approved by
SFC. Id. at 16.

Therefore, all of the terms of the presales had been negotiated and memorialized in the

Commitment Letter by all parties, including CVFS, prior to the execution of the Senior Loan
Agreement, which accurately reflected those terms. It should be noted that all of the above terms

were stricter than Tharaldson’s and the Developer’s successful prior project, Manhattan, which did
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not require prequalification letters for residential purchasers. See Exhibit A at 8.
C. The Residential Prequalification and Presales Process.

Sales of residential, commercial, and retail space in the Manhattan West project began in late

4112007. With regard to the residential sales, the Developer interviewed several different mortgage

lenders and ultimately decided that the preferred lender for Manhattan West would be First Horizon.
The relationship managers for First Horizon, Jim and Vicki Sheppard, were responsible for providing
the prequalification letters for the perspective buyers pursuant to paragraph 1.16.3 of the Senior Loan
Agreement, which they did. See First Horizon residential prequalification letters for the Manhattan
West project, attached collectively hereto as Exhibit E.  Although these letters were not based on
extensive underwriting of each particular borrower, they were not required to do so by the terms of
the Senior Loan Agreement, contrary to the assertions of Plaintiffs. Nor is extensive underwriting
required for a pre-qualification letter. And finally, such underwriting would essentially be
meaningless anyway, since the completion of the units was so far in the future, which is why
mortgage lenders do not require it for pre-qualification letters for prospective buyers. See Exhibit
R at 14:17-21:13, and Exhibit N at 61:21-63:1.

D. The Purchase of and Commercial Units by Parties Related to Alex Edelstein.

Among the residential unit purchasers that were prequalified at this time were Charles
Edelstein, Sara Edelstein, Elizabeth Edelstein, and Santa Rita Management Company (“SRMC”),
which were all related to Alex Edelstein, the principal of the Developer. Alex Edelstein ensured that
all parties, including Gary Tharaldson, were aware of his relationship with these purchasers. See
Depo. of Jim Horning, a condensed transcript of which is attached hereto as Exhibit F, at §32:25-
33:16. Also purchased by Santa Rita Management Company was approximately 18,888 square feet
of commercial space, of which Tharaldson was also apparently aware. See id. Valid purchase
agreements were signed for each of these transactions. Also, for each sale, either a full deposit or
a deposit bond was received pursuant to the Senior Loan Agreement. In addition, there is nothing
in the Commitment Letter of CVFS or the Senior Loan Agreement which would in any way prohibit
such sales or leases. And to the extent that Plaintiffs claim that these related party sales are in

violation of some industry standard, SFC and Scott assert such a standard does not exist. Regardless,
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this is a question of fact precluding summary judgment.
E. Leases to Developer-Affiliated Companies.

Asnoted in Plaintiffs” motion, part of the pre-closing activity on the Manhattan West project
consisted of four leases to companies related to the Developer: Gemstone Coffee House, LLC;
Manhattan West Residential, LLC; and Gemstone Development, LLC, which had two separate
leases. Each of these leases was memorialized by a signed lease agreement. See Commercial Lease
Agreements, attached collectively hereto as Exhibit G. On January 14, 2008, the required deposit
of $6,132 for the Manhattan West Residential, Inc., lease was made to a Nevada State Bank account
controlled by SFC. See Declaration of Jason Ulmer, attached hereto as Exhibit H, at §5, and Nevada
State Bank Account statement, attached hereto as Exhibit 1. Oh January 15, 2008. the required
deposit of $12,600 was made to same account on behalf of Gemstone Development, LLC. See id.
On that same day, a combined deposit of $118,105.70 was made to the same account, comprised of
the $93,346.70 deposit for Gemstone Development, LLC, and the $24,759.00 deposit for Gemstone
Coffee House, LLC. Seeid. As this Court can plainly see, therefore, all lease deposits were made
prior to the closing of the Senior Loan on February 6,2008. This account was always in the control
of SFC, not the Developer.* See Exhibit H at §6. The Gemstone lease deposits mentioned above
were all eventually deposited into an upgrade account, but that account took some additional time
to set up, and was therefore not established before the closing of the Senior Loan. See id. at 4.
Regardless, all of the commercial lease deposits for the Gemstone entities were eventually
transferred to the Nevada State Bank account that is referenced in Plaintiffs’ motion on April 22,
2008. See Exhibit 18 to Plaintiffs’ Motion, Exhibit I, and Exhibit H at §7. The point, however, is

that all required Gemstone deposits were made prior to the closing of the Senior Loan.

* While the account was controlled by SFC, the Developer did also have limited access. Developer’s
access, however, did not allow Developer to withdraw funds. See Exhibit H at §6.
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IIL
ARGUMENT

A, Plaintiffs’ Instant Motion for Summary Judgment Should Be Denied as an Improper

Attempt to Have this Court Determine Issues of Disputed Fact Before Trial.

Summary judgment is a drastic remedy, and the Nevada Supreme Court has many times
cautioned the trial courts to exercise great care in granting motions for summary judgment. See, e.g.,
Pine v. Leavitt, 84 Nev. 507, 445 P.2d 942 (1968); Charles v. J. Steven Lemons & Assoc., 104 Nev,
388,760 P.2d 118 (1988); Carr-Bricken v. First Interstate Bank, 105 Nev. 570, 779 P.2d 967 (1989).
When considering a motion for summary judgment, the Court must view all evidence in the light
most favorable to the non-moving party. Wood v. Safeway. Inc., 121 Nev. 724,732, 121 P.3d 1026,
1031 (2005). Plaintiffs may only obtain summary judgment where they can demonstrate that “no
genuine issue of material fact exists, and the moving party is entitled to judgment as a matter of law.”
Id.; accord, Simonian v. University & Commun. College Sys. of Nev., 122 Nev. 187, 190 128 P.3d
1057, 1059 (2006). “A genuine issue of material fact is one where the evidence is such that a
reasonable jury could return a verdict for the non-moving party.” Posadas v. City of Reno, 109 Nev.
448,452, 851 P.2d 438, 441-42 (1993).

“Summary judgment may not be used as a shortcut to the resolving of disputes upon facts

material to the determination of the legal rights of the parties.” Parman v. Petricciani, 70 Nev. 427,

436,272 P.2d 492, 496 (1954) (overruled on other grounds by Wood v. Safeway, Inc., supra). In

fact, where a claim turns on a dispute of whether a loan agreement has been breached by a party, that
claim turns on an issue of fact, and the granting of summary judgment is reversible error. See
Collins v. Union Federal Sav. & Loan Ass'n, 99 Nev. 284, 304-05, 662 P.2d 610, 623 (1983); see
also Miller Farms Nursery, Inc. v. Nedegaard Const. Co. Inc., 68 Fed.Appx. 845, 847-48 (9th Cir.
2003) (where there were issues regarding whether there had been performance on a contract for the
delivery of gravel).

Accordingly, in order for this Court to grant Plaintiffs’ request, it must find that (1) the
satisfaction of the presale and prelease conditions by the Developer of the Manhattan West project

is alegal issue that may properly be decided by this Court upon a motion for summary judgment, and

Page 12 of 28

SA 12




loor

es Parkway
Las Vegas, Nevada 89169

u
Seventeer1£}l F
(702) 385-6000
Fax (702) 385-6001

3800 Howard H

KEMP, JONES & COULTHARD, LLP

ELN VS B A

~ N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26
27
28

(2) there is no genuine issue of material fact among the parties regarding the presales condition.
Plaintiffs can satisfy neither of these requirements.

First, whether or not a contract has been properly performed is an issue of fact, not law, that
is properly determined by the trier of fact after weighing all of the available evidence at trial. See,
e.g., Parman and Collins, supra. Therefore, for this Court to weigh the evidence and make a
determination, trial and not summary judgment would be the proper mechanism.

Even if it were not the case that Plaintiffs’ motion impropertly seeks a ruling on an issue more
properly reserved for the finder of fact, discovery in this matter has provided numerous examples

IR 1Y

of places where Plaintiffs’ “undisputed facts” are in fact either hotly disputed or just plain contrary

to the actual facts of the case. Despite Plaintiffs’ attempts to rewrite the language of the Senior Loan

Agreement, SFC, Bank of Oklahoma, Alex Edelstein, and the majority of the witnesses that have

been deposed on this subject all fervently disagree with Plaintiffs’ contention that the requirements

of the Senior Loan Agreement regarding presales and preleases of residential, commercial, and retail
spaces were not met. Ifanything, the documents and testimony offered thus far indicate the opposite

— the Senior Loan Agreement requirements were met, and verified by independent third parties.

Because Plaintiffs cannot meet their heavy burden under NRCP 56(c), the instant Motion for Partial

Summary Judgment should therefore be denied in its entirety by this Court.

B. All Presales and Preleases Were Valid Under the Terms of the Senior Loan Agreement.
At the Very Least, There Exist Genuine Issues of Material Fact Regarding Each of the
Presale and Prelease Issues Addressed by Plaintiffs’ Motion.

Even if this Court accepts that the performance by the Developer of a term from the Senior

Loan Agreement is a valid basis for a motion for summary judgment, and that all Plaintiffs were

entitled to move for summary judgment against SFC and Brad Scott, Plaintiffs’ motion should still

be denied pursuant to the plain language of NRCP 56(c).

1 The Presales of the Residential Units to SRMC and/or Members of the
Edelstein Family Were Proper Under the Senior Loan Agreement.

Plaintiffs state several times in their Motion that, for presales of units at the Manhattan West
project to be “Qualified Presales” under the Senior Loan Agreement, they had to be supported by

“‘written approval or proof of financing from {the buyer’s own] bank’ or, in the absence of that, the
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Preferred Lender must provide ‘proof of their financial ability (with full underwriting).’” See e.g.,
Motionat4:20-23. The Court cannot be blamed for wondering from where this requirement springs,
since this language is not to be found in any contract, let alone the Senior Loan Agreement. Rather,
it was taken from an email written by Brad Scott in late 2007, which is attached to Plaintiffs’ motion
as Exhibit 1. The fact that Brad Scott suggested the Developer go beyond the requirements of the
controlling documents is admirable, but doesn’t change the fact that the controlling documents have
no such requirement.

However, as this Court can no doubt surmise, the terms of the Senior Loan Agreement were
not cobbled together from random emails. Instead, they were negotiated and finalized in the Senior
Loan Agreement, which was finalized and executed on February 6, 2008. What Plaintiffs fail to
quote in their Motion, then, is the actual term from the Senior Loan Agreement which defines the

concept of a “Qualified Presale,” which reads as follows:

1.16. "Qualified Sales" means, for any sale of residential, office or
retail units, a sale that meets the following requirements:

1.16.1. Lender has received the executed purchase
agreement.

1.16.2. The entire nonrefundable deposit is deposited
with TitleOne of Las Vegas or any other title company
acceptable to Lender (the "Deposit Escrow Agent")
confirmed by the Deposit Escrow Agent, and
controlled by Lender.

1.16.3. A financing prequalification letter, or, in the
case of a cash buyer, satisfactory evidence of the
availability of cash as determined by the Lender, has
been provided to Lender.
1.16.4. If the purchaser is using a deposit bond, a copy
of the deposit bond has been received by the Deposit
Escrow Agent and the original deposit bond, together
with an assignment of the deposit bond to Lender, is
held by the Lender.
Exhibit B at 5.
As the Court can see, while Plaintiffs are fond of mentioning this “absolute requirement”
under the Senior Loan Agreement, they have drastically misstated what the Senior Loan

requirements actually are. Plaintiffs argue to this Court that “written approval of proof of financing
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from [the buyer’s own bank™ should be provided, or in the absence of that, “proof of [the buyer’s]
financial ability (with full underwriting).” Their problem is simply that there is mo such
requirement in paragraph 1.16 of the Senior Loan Agreement; the closest thing to what Plaintiff
describesis in paragraph 1.16.2, which discusses the requirement of a prequalification letter, without
any reference to what bank issues the letter. See id. Nor does paragraph 1.16 of the Senior Loan
Agreement make any reference to proof of financial ability or full underwriting. Therefore,

Plaintiffs’ “facts” are not only simply incorrect, they are blatantly misleading. In essence, what

8| Plaintiffs’ argument demonstrates is not only that Plaintiffs want to rewrite the Senior Loan

91| Agreement, but also that by attempting to do so they tacitly acknowledge that they can’t win this

argument unless the terms they wish to add to this Agreement are indeed added.

In truth, all of the presales made by the Developer, including presales to members of the
Edelstein family and SRMC, did comply to the letter and spirit of the Senior Loan Agreement
between SFC and the Developer. Plaintiffs do not dispute that purchase agreements were signed for
each of the units that are in controversy, nor do they dispute that the full deposits were made, or in
the alternative that deposit bonds were arranged pursuant to paragraph 1.16.4 of the Senior Loan
Agreement. See, e.g., Deposit Report from First American Title Company, Bates numbers SCOTT-
450180 through 450191, attached hereto as Exhibit J. Prequalification letters exist for every single
one of the disputed Edelstein residential units. See First Horizon prequalification letters for the
Manhattan West project, attached collectively hereto as Exhibit E.°> Therefore, under the plain
language of the Senior Loan Agreement, the presales that were made to SRMC and/or other
members of the Edelstein family were clearly and unequivocally valid.

Plaintiffs further argue that the addenda to the SRMC/Edelstein family units “negated” the
presales of the units because control over them was somehow still vested in the Developer.
However, an examination of that addendum indicates the opposite — it did not “undo” the sales

contract. Instead, it simply allowed the Developer to re-sell the unit at a higher price if possible, and

* It should be noted for the purposes of this opposition that other financial institutions also prequalified
buyers for Manhattan West, but those letters have not been attached as they are apparently not in dispute.
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split the profits from that sale with the first potential buyer. See, e.g., sample addendum attached
to Plaintiffs’ motion as Exhibit 38. When asked about this particular addendum, Charles Edelstein
testified as follows:
This is consistent with -- this was consistent with my understanding
with Alex was that if the market was strong and there was demand for
the unit well above what we were paying for it, we'd go ahead and let
him sell the unit.
See Depo. of Charles Edelstein, selected portions of which are attached hereto as Exhibit K, at
108:1-5. The clear intent of this provision was to benefit the project should real estate prices
increase. However, nothing about the language of the addenda themselves absolved any of the
Edelsteins or SRMC from their responsibilities under each of their respective purchase contracts.
Therefore, Plaintiffs’ conclusory statement that the addenda to the contracts for the Edelstein and
SRMC units negated these contracts is unwarranted by the facts ascertained through discovery. At
the very least, it can be said that a genuine dispute of material fact exists on this point, and therefore
summary judgment must be denied.
2. T he Sale of Commercial Space to SRMC Was Valid Under the Senior Loan
Agreement; Plaintiffs Are Only Disputing the Intent of SRMC and the
Developer to Close, Which is at Least a Disputed Question of Fact.
With regard to SRMC’s purchase of 18,888 square feet of commercial space in Manhattan
West, Plaintiffs suggest several issues of fact regarding Developer’s and SRMC’s intent to close on
the commercial sale. First, Plaintiffs contend that no escrow was opened for the SRMC purchase,
and that it was therefore not a valid presale. This argument is based upon a misinterpretation of Brad
Scott’s deposition testimony, who testified that he believed that an escrow had in fact been opened
for this transaction. See Depo. of Brad Scott, selected portions of which are attached collectively
hereto as Exhibit L, at 395:13-396:22.
Plaintiffs’ contention that the SRMC commercial sale was not valid is also flawed in that the
Senior Loan Agreement does not require an escrow to be opened up for a commercial sale to be
considered valid. Additionally, this argument also overlooks the critical fact that a bond for the full

deposit amount had been deposited in accordance with the requirements of the Senior Loan

Agreement prior to the closing of the Senior Loan on February 6, 2008. See Deposit Bond dated
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January 8, 2008, attached hereto as Exhibit M. Therefore, for Plaintiff to blankly assert that there
is no dispute as to the validity of this particular presale is blatantly false.

Plaintiffs also maintain that because (1) Alex Edelstein asked his father Charles whether
SRMC would make the purchase, (2) SRMC’s owners were retired, and (3) the Developer made the
deposit on behalf of SRMC for the sale, there was no intent of SRMC to close on this commercial
presale, and therefore no valid presale of this commercial space. See Motion at 6-7. First, it should
be noted by the Court that intent of the parties to close any given transaction is not a requirement of
the definition of “Qualified Presale” as set forth in the Senior Loan Agreement. See ExhibitD at 5.
However, the intent of the parties to close the SRMC commercial transaction is at least an issue of
disputed fact. In his testimony on this issue, Charles Edelstein pointed out in his deposition that, at
the time he entered in the contract for commercial space at the Manhattan West project, he was
considering leasing the space, through SRMC, to prospective tenants:

Q. In November or December of 2007 or January of 2008, did you
have any tenants lined up for the commercial office space?

A. I wouldn't have anyone lined up, no.

Q. Did you have any prospects for tenants for the commercial office
space?

A.Idon't know. L asked Alex to identify a quality leasing agent, and
I was in discussion with at least one leasing agent on, on getting
going on marketing that space.

Q. Okay. And we'll come back to that in a moment. Obviously you
did not intend, because you didn't have any employees, to use the
space for Santa Rita —

A. No.

Q. -- Management Company?

A. No.

Q. You did not intend to use it yourself?

A. No.

Q. And you did not intend to use it for any business that you owned
yourself?

A. No.
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Q. So, you were looking at the office space as space that you

would lease out, after you bought it that you would lease out to

others? .

A. Yes.
See Exhibit K at 120:23-121:23. Because the testimony of Charles Edelstein himself contradicts
Plaintiffs’ assertions as to Mr. Edelstein’s intent to use the commercial property, there is a genuine
issue of material fact regarding this presale which cannot be resolved on summary judgment. See

Koland v. Johnson, 163 N.W.2d 330, 333 (N.D. 1968) (holding that “[t]he credibility of the

witnesses and the weight to be given to their testimony are questions of fact for the jury to

determine™); accord, J.C. Penney Co. v. Gravelle, 62 Nev. 434, 455, 155 P.2d 477, 484 (1945).
Summary judgment is therefore inappropriate in light of this genuinely disputed issue of material
fact.
3. The Leases to Gemstone Affiliate Companies Were All Supported by Pre-
Closing Deposits, Which Were Kept in a Separate Bank Account By Scott
Financial Corporation.
Plaintiffs’ next argument is that the four leases to three Developer-related entities (Gemstone
Coffee House, LLC, Gemstone Development, LLC, and Manhattan West Residential, Inc.) were not
valid because deposits were not made for each of those leases prior to the loan closing. This is
simply nottrue. Once again, Plaintiffs’ have demonstrated their inability or unwillingness to actually
conduct discovery to determine the truth of the matter, which is that deposits for each of the
Gemstone-related leases were in fact made to an account controlled by SFC on January 14 and 15
of 2008. See Declaration of Jason Ulmer attached hereto as Exhibit H, and Nevada State Bank
records attached hereto as Exhibit I. Accordingly, the undisputed facts (which Plaintiffs, for
whatever reason, could not be bothered to discover) conclusively demonstrate that the full deposits
actually were paid for these units, and held by the lender. Thus, the documents indicate that the
Senior Loan Agreement was not violated by these transactions (or at least, there is a genuine issue
of material fact as to whether they did) and summary judgment is inappropriate.
4. The Pre-Qualification Letters for the Residential Condominiums Conformed to
the Requirements of the Senior Loan Agreement, as Well as the Custom of the

Industry in Las Vegas.

Plaintiffs also apparently feel entitled to summary judgment on the basis of the
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prequalification letters issued by the Manhattan West project’s preferred lender, First Horizon, to
potential buyers of residential condominium units at the project. Plaintiffs maintain, with next to
no evidentiary support and a hotly-disputed expert opinion, that the First Horizon letters did not meet
the standards of the Senior Loan Agreement, or, more broadly, the Las Vegas mortgage industry in
2007 and 2008. Both contentions are the subjects of genuine disputes of material fact, and therefore
may not properly be resolved with a motion for summary judgment. Nowhere is this more apparent
than in Plaintiffs’ own motion, where they cite their own expert witness’s testimony as “undisputed
fact” on this issue.’

In considering the matter of the prequalification letters, it would serve the Court well to bear
in mind the actual requirements of the Senior Loan Agreement. In its discussion of Manhattan West
presales and the accompanying prequalification letters, the Agreement required only a “financing
prequalification letter, or, in the case of a cash buyer, satisfactory evidence of the availability of cash
as determined by the Lender, has been provided to Lender.” Exhibit D) at 5. Nothing in the Senior
Loan Agreement itself states that the prequalification process must include a certain level of
underwriting before a letters are issued to prospective buyers/borrowers. The only document upon
which Plaintiffs purport to rely in establishing this onerous, decidedly not-in-the-Senior Loan
Agreement underwriting requirement is an email from Brad Scott from December 2007, before the
Senior Loan Agreement was finalized. That email, attached as Exhibit 1 to Plaintiffs’ motion, states
that SFC wanted qualified buyers for the Manhattan West residential units (which of course it did),
and that written approval or proof of financing could be used to show that they were qualified buyers.
See Exhibit 1 to Plaintiffs’ Motion for Summary Judgment. This email indicates at best a
willingness of SFC to go beyond the boundaries of what was stated in the Senior Loan Agreement,
the terms of which did not require such strict underwriting standards. In reality, Plaintiffs also

misinterpret Brad Scott’s words, since Scott intended when he wrote this email that a

¢ As will be seen below, SFC and Brad Scott have retained an expert on this same point that directly
refutes Plaintiffs’ contention. If this does not qualify as an issue of disputed fact, then SFC and Scott are
at a loss to say what is. In addition, First Horizon relationship manager, and an independent witness with
nearly 20 years of mortgage lending experience in the Las Vegas valley, directly refutes Plaintiff’s
contention. (See Exhibit R at 19:17-21:13).
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prequalification letter from either First Horizon or another bank would be sufficient. See Exhibit
A, at 5.

The correct interpretation of Scott’s email is supported not only by the Senior Loan
Agreement and the sales records, but also by the testimony offered by the preferred lender. Vicki
Sheppard, one of the First Horizon relationship managers who issued prequalification letters to
purchasers of residential units at Manhattan West, testified that the prequalification process used was

proper and in line with industry standards. Specifically, Ms. Sheppard stated that a prequalification

8|l letter is the result of a process by which borrowers have to meet “minimum guideline criteria for the

occupancy type they were qualifying for.” See Depo. of Vicki Sheppard, selected portions of which
are attached hereto as Exhibit N, at 38:9-39:25. Further analysis beyond those minimum criteria is
generally not helpful with the prequalification process, because as Ms. Sheppard explained,
Manhattan West buyers were “18 months to two years out on a project like this. Credit expires,
documentation expires.” Id. at 56:15-18. When pressed to explain the process as it squared with the
industry as a whole, Ms. Sheppard testified as follows:

Q. Prior to issuing the 46 letters, as to each of those recipients, had
you received documentary evidence proving that they had the down
payment available that would be required for their loan?

A. Of course not, but however, no lender 18 months to two
years out is going to do that. That is standard in the industry that far
out is -- I think again that's where we've been splitting hairs in our
discussions. Is the fact that when you're that far out in a project,
credit expires, documentation expires.

You can call the letters whatever you want to call them, preapproval,
and I think I even told you fluff. Because what I mean by that is
things expire. People's lives change.

And so when you do the initial letters up front, based on what my
facts are, to the best of my ability, can those people have a loan at that
time? Do they meet guidelines? Would I stand behind those
preapproval letters if they were to close that loan before that
documentation expired? Absclutely I would stand by on that. I
don't do loans that aren't going to close.

But again, when you're 18 months to two years out, there's no
lender that's going to tell me they can fund on a loan two years

out on a property that isn't even built yet. You can call it
whatever you want, you can call it late for dinner. It is what it is.
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It's a preapproval process.
Exhibit N at 61:21-63:1 (emphasis added). See also, Jim Sheppard’s testimony in Exhibit R at
17:17-21:13.

Ms. Sheppard and her husband are not the only lending professionals who share this opinion
that the Manhattan West/First Horizon preapproval process was entirely proper. In preparing for
trial, SFC and Brad Scott have designated as an expert witness in this matter John Christie, who
opines that the prequalification process and letters of First Horizon were sufficient and satisfied the
presales requirements for the Manhattan West Project. See Expert Report of John Christie, attached
hereto as Exhibit O, at 3. And if anyone would know, it would be Mr. Christie: he is the former vice
president of sales and marketing for Trump International Hotel and Tower, and in that capacity
successfully marketed and sold out all 1282 residential units in the Trump Tower between 2004 and
2007. See C.V. of John Christie, attached hereto as Exhibit P. Furthermore, John Christie will
testify that, with his vast experience, he genuinely believes that SFC “went above and beyond the
standard practice of what developers do in confirming pre-sales by following up with buyers and
title companies after the purchase agreements were executed, and the deposits funded and/or bonds
obtained by continuing to review the qualified buyer lists, and seeking additional assurances from
those buyers of their continuing ability to close escrow upon completion of construction.” See
Exhibit O at 4 (emphasis added).

Therefore, among real estate professionals in Las Vegas familiar with the business of
marketing and selling condominium projects, it is undisputed that First Horzion, SFC, and the
Developer were doing exactly what needed to be done, in a way that went above and beyond the
standards of the industry as they existed in Las Vegas at the time. Given the agreement on this issue
by local professionals in the field, it seems difficult to arrive at any conclusion other than the one that
SFC’s and First Horizon’s work on the presales and prequalification letters was anything but
superior. At the very least, this testimony and evidence presents a triable issue of material fact which

would prohibit summary judgment by this Court.
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Iv.

COUNTER-MOTION FOR SUMMARY JUDGMENT AGAINST GARY THARALDSON
AND TM2I ON ALL CLAIMS RELATING TO ENFORCEMENT OF TERM OF THE
SENIOR LOAN AGREEMENT

EDCR 2.20(d) provides as follows:

An opposition to a motion which contains a motion related to the
same subject matter will be considered as a counter-motion. A
counter-motion will be heard and decided at the same time set for the
hearing of the original motion and no separate notice of motion is
required. :

Pursuant to EDCR 2.20(d) Defendants Scott Financial Corporation and Brad Scott hereby
bring a counter-motion for summary judgment against Plaintiffs Gary Tharaldson individually and
Tharaldson Motels II, Inc. (“TM2I”) on all claims being asserted by those two Plaintiffs based on
the terms of the Senior Loan Agreement. As guarantors, neither Tharaldson nor TM2I were parties
to the Senior Loan Agreement, nor were they participating lenders like Plaintiff Club Vista Financial
Services. Because the relevant case law further provides that there is not any special or fiduciary
relationship between a lender such as SFC and a guarantor such as Tharaldson or TM2], it is
impossible as a matter of law for Tharaldson or TM2I to assert claims based upon any interpretation
of the Senior Loan Agreement.

Even if Plaintiffs’ motion had any substantive merits whatsoever, two of the moving
Plaintiffs (Gary Tharaldson personally and TM2I) simply do not have any relationship with either
Brad Scott or Scott Financial Corporation to prevail on any claims regarding satisfaction of the
presale condition. Gary Tharaldson was the guarantor of the Senior Loan, and TM2I was an entity
that guaranteed a portion of the loan for Bank of Oklahoma in order to induce Bank of Oklahoma’s
participation, and otherwise had no connection whatsoever to SFC. Even assuming arguendo that
Plaintiffs” motion is correct on every other point, the only Plaintiff that even might make a credible
argument for summary judgment, or indeed any judgment, regarding the enforcement of terms of'the
Senior Loan Agreement against SFC would be Club Vista Financial Services, the only Plaintiff that

was participating in the Senior Loan. Because these facts cannot be disputed by the Plaintiffs or

anyone else, summary judgment is warranted against Gary Tharaldson and TM2I in favor of Scott
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Financial Corporation and Brad Scott with regard to all claims they assert that relate to the
enforcement of the Senior Loan Agreement.
A. Standard for Summary Judgment.

Rule 56(c) of the Nevada Rules of Civil Procedure specifically authorizes the granting of
summary judgment when there is “no genuine issue as to any material fact and . . . the moving party
is entitled to a judgment as a matter of law.” NEV. R. CIv. PROC. 56(c); Mullen v. Clark County,
89 Nev. 308, 511 P.2d 1036, 1039 (1973). The purpose of summary judgment is to obviate the

necessity of a trial as to a specific party or certain issue. See Short v. Hotel Riviera, Inc., 79 Nev.

94,378 P.2d 979 (1963); it is not to decide any particular issue of fact, but to decide whether any
particular issue of fact exists. Dougherty v. Wabash Life Ins. Co., 87 Nev. 32,482 P.2d 814 (1971).

A genuine issue of material fact is one where the evidence is such that a reasonable jury could return

a verdict for the non-moving party. Riley v. Opp. IV. L.P.. 112 Nev. 826, 919 P.2d 1071, 1074

(1996). Summary judgment should be granted when it clearly appears that there is no reasonable
probability that the party moved against could prevail on that issue. Lach v. Deseret Bank, 746 P.2d
613, 618 (Utah App. 1987); Wilson v. Steinbach, 808 P.2d 758, 762 (Wash. App. 1991).

Here, there is no dispute as to the role of either Gary Tharaldson or TM21 with regard to the
Manhattan West project: both were guarantors. Neither was a party to the Senior Loan Agreement.
There are no facts in the record which indicate otherwise.

B. SFC and Scott are Entitled to Summary Judgment Against Plaintiffs Gary Tharaldson
and TM2I, Because Neither of Those Entities Has Any Claim Against SFC or Scott

With Regard to Manhattan West Presales or the Senior Loan Agreement.

Of the three Plaintiffs, only one of those Plaintiffs has a participation agreement whereby
SFC represented it in connection with the Manhattan West Senior Loan: CVFS. Neither of the other
two parties had this relationship with SFC. Gary Tharaldson was the personal guarantor of the entire
$100 million Senior Loan. As the guarantor, he was allied with the borrower and not owed any duty
by SFC, who was acting as the lender. What’s more, TM2I is a step further removed from this
analysis because TM2I had no contract with SFC or Brad Scott. TM2I guaranteed Bank of
Oklahoma’s portion of the Senior Loan in order to induce Bank of Oklahoma to participate and

relieve CVFS from further participation in the Senior Loan. Therefore, neither Tharaldson
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personally nor TM2I can recover from SFC or Brad Scott on any legal theory regarding the presales
and preleases at the Manhattan West project.
1. Gary Tharaldson is the Guarantor, Not a Lender, on the Manhattan West
Project and Therefore Cannot Maintain a Legal Claim Against Either SFC or
Brad Scott Regarding Performance of the Presale and Prelease Conditions,
Which Were Terms of the Senior Loan Agreement.
Apart from the contractual relationship of the guaranty, there is no relationship between a

lender and a guarantor, let alone a “special” relationship. See Yerington Ford, Inc. v. General

Motors Acceptance Corp., 359 F. Supp. 2d 1075, 1092 (D. Nev. 2004); accord, Giles v. General

Motors Acceptance Corporation, 494 F.3d 865, 882 (9th Cir. 2007) (affirming the Yerington Ford

court’s holding on this point and reversing it on others), and Labasan v. Countrywide Mortgage

Ventures, 2010 WL 3810008 at *3 (D. Nev. September 20, 2010) (reaffirming the holding in both

Yerington and Giles). “The legal relationship between a borrower and a bank is a contractual one

of a debtor and creditor and does not create a fiduciary relationship between the bank and its

borrower or its guarantors.” Marine Midland Bank. N.A., v. Hallman’s Budget Rent-A-Car of
Rochester. Inc., 204 A.D.2d 1007, 1008, 613 N.Y.S.2d 92, 92 (1994) (emphasis added). “A

guarantor’s obligations ‘rest on the guaranty rather than the underlying obligation...,””” and therefore
a guarantor is entitled to sue on a guaranty rather than the underlying loan. See Lee v. Yano, 997
P.2d 68, 74 (Hawaii App. 2000). This is because, much like the borrower, the guarantor “sits on the
other side of the table” from the lender in a loan transaction. Where a borrower relies upon a
personal relationship with a lender, rather than his own business sense, that reliance is unreasonable
as a matter of law; in other words, the lender in such a transaction could not be expected to be
looking out for the borrower’s interests in the transaction. See id.; see also Yerington, supra, 359
F. Supp. 2d at 1091. Upon an examination of the borrower’s relationship with a guarantor, the
Yerington court indicated that that relationship would be even farther removed than the relationship
between a lender and a borrower, indicating even less of a duty towards the guarantor than the
borrower. Id. at 1092. Indeed, the Yerington Court characterized the lender-guarantor relationship
as “inherently antagonistic.” Id.

Here, it is not disputed by any of the parties that neither SFC nor Brad Scott had any special
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relationship, fiduciary or otherwise, with the borrower/developer, Gemstone Development West, in
this matter. Therefore, it would be an even greater leap to assume that there was any duty between
SFC and Gary Tharaldson, who was the personal guarantor for the project. Unlike Tharaldson’s
company, CVFS, Tharaldson did not have a participation agreement with SFC relating to the
administration of the Senior Loan, or any terms of the Senior Loan agreement. The one document
detailing Gary Tharaldson’s contractual obligations in this matter, his guaranty, imparts no
obligations upon SFC towards Tharaldson with regard to enforcement of terms from the Senior
Loan. See Guaranty, attached hereto as Exhibit B.

In reality, Gary Tharaldson and Alex Edelstein were working in concert in the Manhattan
project, only bringing SFC on as the lead lender after beginning their relationship. This dynamic was
also present in the Manhattan West project, and rightfully so: Tharaldson sought to make money not
only on the success of the Manhattan West project, through his financing entity CVFS, but also as
the guarantor of the project (in which capacity he obtained a 5% guarantor’s fee due annually). In
the capacity of a guarantor, as a matter of law, there is no relationship between SFC and Tharaldson
which would give rise to claims against SFC.

This is a critical point. While it cannot reasonably be disputed that there is a participation
agreement between SFC and CVFS, no such agreement exists with regard to Tharaldson personally,
whose only relationship to the project is that he was a guarantor. In that capacity, he is owed no
duties by SFC, and therefore would have no recourse regarding the quality of the presales.

While Tharaldson may (and will) assert that he has a prior relationship with Brad Scott which
could create a duty, this line of argument was specifically cut off by the court in Yerington (which
was affirmed on this point on appeal by the Giles court). That Court held that, where a borrower or
guarantor such as Tharaldson “is an experienced businessman, capable of taking adequate
precautions to protect his business and its business transactions,” reliance on a represéntation of the

lender is simply unreasonable. Yerington, supra, 359 F. Supp. 2d. at 1091. Here, Tharaldson has

admitted that he has signed between $3 billion and $4 billion worth of guaranties in his professional
life. See Depo. of Gary Tharaldson, selected portions of which are attached hereto as Exhibit Q, at

86:6-87:5. In this situation, it is clear that any reliance by Tharaldson on SFC is unreasonable as a
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matter of law. Furthermore, Tharaldson could (and did) make several changes to the terms of the
Commitment Letter which was the foundation for this Senior Loan Agreement prior to the
Agreement being signed. See Exhibit C. The unreasonableness of reliance on SFC only becomes
more apparent when one considers this fact.

Accordingly, under no circumstances could Gary Tharaldson plausibly make a claim against
SFC or Brad Scott regarding the presales of residential and commercial properties at Manhattan
West. For this reason, not only should Plaintiffs’ motion be denied, but summary judgment should
be granted in favor of SFC and Brad Scott with regard to all claims by Tharaldson against SFC and
Brad Scott regarding the Manhattan West presale requirements.

2. TM2I Has No Relationship, Contractual or Otherwise, With SFC In Regard to
the Manhattan West Project.

If Gary Tharaldson has no relationship with SFC for the purposes of a claim regarding
presales, then it logically follows that TM2I cannot have any such claim. Since TM2I did not even
make a guaranty to SFC, there is no contractual relationship between these parties relating to
Manhattan West. Therefore, summary judgment should also be granted in favor of SFC and Brad
Scott against TM2I on any claims regarding the Manhattan West presales.

V.
CONCLUSION

Plaintiffs’ Motion for Summary Judgment is a waste of this Court’s and the parties’ time and
resources. The undisputed facts and documents indicate that neither Gary Tharaldson nor TM21, as
guarantors, have the standing to enforce terms of the Senior Loan Agreement against SFC. Apart
from the fact that this Motion is a procedural non-starter on that basis (which also justifies summary
judgment in SFC and Brad Scott’s favor on the counter-motion), Plaintiffs cannot dispute the terms
of the Senior Loan Agreement or the fact that alf of the presale and prelease activity on the
Manhattan West project strictly complied with the terms of the Senior Loan Agreement (which, it
should always be remembered, were specifically agreed to by none other than Gary Tharaldson).

Since the inception of this litigation, the one consistent thread in Gary Tharaldson’s narrative

is that he was drawn into the Manhattan West project and bamboozled by SFC, Brad Scott, Alex
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Edelstein, Bank of Oklahoma, and anyone else unfortunate enough to be hanging around when the
Manhattan West project took a turn for the worse. Tharaldson’s claims have no basis in law or fact,
were filed for an improper purpose as a means to delay and avoid his obligations as a guarantor and
constitute bad faith. This Court must not countenance such behavior by entertaining Tharaldson’s
unsupported legal theories which, in fact, do not match the evidence that has been obtained as a
result of discovery in this case. That evidence forms a tsunami of reality that is set to drown the
none-too-neatly constructed narrative set in motion by Tharaldson’s attorneys. Even if the Court
does not entirely agree with that conclusion, it must at least agree that there are very serious disputes
of material fact which prevent the relief that the instant Motion requests. Accordingly, and for all
the foregoing reasons, SFC and Brad Scott respectfully request that this Court deny Plaintiffs’ instant
motion in its entirety, and grant the counter-motion for summary judgment against Plaintiffs Gary
Tharaldson and TM2I.
DATED this 2™ day of November, 2010.

KEMP, JONES, &

i/ ,
4. RANDALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation and
Bradley J. Scott
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CERTIFICATE OF SERVICE
Thereby certify that on the 3_’1_{ day of November, 2010, the foregoing OPPOSITION TO
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT AND COUNTER-
MOTION FOR PARTIAL SUMMARY JUDGMENT ON CLAIMS BROUGHT BY GARY
THARALDSON AND THARALDSON MOTELS II, INC., RELATING TO

ENFORCEMENT OF PRESALES CONDITIONS was served on the following persons by

overnighting via Fed Ex and e-mailing to the e-mail addresses listed as follows:

Martin A. Muckleroy, Esq.

COOKSEY, TOOLEN, GAGE, DUFFY &
WOOG

3930 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
mmuckleroy@cookseylaw.com

Attorneys for Plaintiffs

HOWARD & HOWARD ATTORNEYS P.C.

Gwen Rutar Mullins, Esq.

Wade Gochnour, Esq.

3800 Howard Hughes Parkway, 14" Floor
Las Vegas, NV 89169

grm@h2law.com

wbg@h2law.com

kdp@h2law.com :

Counsel for Defendant APCO Construction
and Asphalt Products Corporation

FREDERIC DORWART LAWYERS
John D. Clayman, Esq.

Piper Turner, Esq.

Old City Hall

124 East Fourth Street

Tulsa, OK 74103
jclayman@fdlaw.com
pturner@fdlaw.com

Counsel for Bank of Oklahoma, N.A.

MORRILL & ARONSON, P.L.C.
K. Layne Morrill, Esg.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R. Taradash, Esq.

1 East Camelback Road, Suite 340
Phoenix, AZ 85012
Imorrill@maazlaw.com
maronson(@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-Counsel for Plaintiffs

LEWIS & ROCA

Von Heinz, Esq.

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169
vheinz@lrlaw.com

jvienneau@]lrlaw.com
Local counsel for Bank of Oklahoma, N.A.

SMITH LAW OFFICE

Kyle Smith, Esq.

10161 Park Run Dr., Suite 150
Las Vegas, NV 89145
ks@ksmithlaw.com

Counsel for Alex Edelstein

An Z:@byee of Kemp, Jones & Coulthard
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DECLARATION OF BRADLEY J. SCOTT IN SUPPORT OF OPPOSITION TO
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

STATE OF NEVADA )
COUNTY OF CLARK ; .
I, BRADLEY J. SCOTT, declare as follows:

1. I am over the age of eighteen (18) and competent to testify to the matters set forth herein.

2. I am the president of Scott Financial Corporation (“SFC”), which was the lead lender for
the Manhattan and Manhattan West projects. In this capacity, SFC obtained loan

- participations from various banks for each project, and administered the loans for the
projects.

3. SFC was originally brought to the Manhattan project by Gary Tharaldson, who indicated
that it was a good opportunity for both himself and SFC.

4. Because the Manhattan project was administered by SFC as the lead lender and a success
for Tharaldson (yielding over $20 million), both he and the Developer, Gemstone
Development West, wanted SFC to be the lead lender again on the Manhattan West
project.

5. Manhattan West represented a significant investment for Gary Tharaldson. With the loan
administered by SFC, Tharaldson’s company, Club Vista Financial Services (“Club
Vista”), loaned approximately $46 million to acquire the land on which Manhattan West
would be built and fund pre-development costs. Because of this significant investment on
the part of Club Vista, Tharaldson stated to me that he would prefer to ‘have other
participant banks fund the majority of the Manhattan West Senior Loan for vertical

construction.

6. Pursuant to this discussion, both Gary Tharaldson and myself collectively sought to
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obtain loan participations from various banks. ‘Gary Tharaldson personally told nearly
every participant that he would stand behind the project regardless of what happened and
personally guaranty the project in order to secure their participation in the Manhattan
West construction Senior Loan. |

7. Gary Tharaldson agreed to guaranty the Manhattan West Senior Loan, and earned a 5%
'up-front.fee-, which was .due annually thereafter as well as a 5% interest rate spread on the

- outstanding 1oan.bal’an¢é. Another company of his, TM2I, also guaranteed Bank of
Oklahoma’s portion of the Senior Loan.

8. With rég’a‘rd to the prequalification of residential buyers at Manhattan West, the
requirements éf the Manlattan West Senior Loan were even more Stxk'ingent't}izin the
requirements of the Manhattan Senior Loan. Among those requirements was a
prequalification lettér, which was not previously required for Manhattén buyers.

9, The SeniéffLoan agreement executed on February 6, 2008, correctly feﬂecf’s the
requirements regarding prequalification letters for residential buyers. S’FC.was not free
to alter the requirements of that agreement, nor did it ever attempt to do so. In that sense,
fny email attached to Plaintiffs’s Motion as Exhibit 1 is being taken out of context’by
Plaintiffs,

I declare under pehalty of perjury under laws of the of the United States of America and

the State of Nevada that the foregoing is true and correct and that this declaration was executed

onNovember / 52010 at < AM KSF
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_ % i
April 18, 2007 _ P {\“"A -

Alexander Edalstein :%?[éw\ -
Gemstane Developmont West, LLC

7700 Las Vegas Blvd. Suits #5 ' U .

Las Vegas, NV 89123 : Q\P‘ d (I

EXHIBIT
/OA S~
o

RE: ManhattanWest i
Pre-Development Condltional FInancing Commitment

Construction Financing Proposal

D2UAD 4if

Dear Alex:

Scott Financial Corporation (SFC) “Lender” is ploased ta offer this Pre-Developmont ‘
Condltional Financing Commitment subject to the condltions hereln to assist Gomstone
Davelopment West, LLC “Dovelopar” and Gemstone Apache, LLC “Borrower” with the
required financing for its plans to further continue tho Pre-Developmeont Inclusive of
architoct, pormitting and design for the proposed multiphase mixed-use project defined
as ManhattanWost located at Russcll and Interstate 215 in Las Vagas. .

Furthermore this lettor will also outline general terms and conditions represented as the
Constructlon Financing Proposal for assisting with the vertical construction of Phase 1
ManhattanWast defined as 195,000 square feot of retall & office space; as well as 228
Condo Units located in Building #7: defined as tho Element Houso 76 units; Building #8:
76 units; Building #9: 76 units as well as other site Infrastructure.

The following terms and conditions within this letter are provided ta estabiish the framework for
the financing structure that SFC will deliver to you at closing upon execution of all loan
documents anticipated to be April 2007 for tho Pre-Development Conditional Flnancing
Cemmitment,

The Construction Financing Proposal if accepted would be followod up by a Conditional
Finaneing Commitment only aftor acceptablo due diligence {s comploted Inclusive of and
appraisal, Industry underwriting as well as complote Projact analysls by the Lender,

This altractive comprehensive financing effectively coordinatos your existing Land Flnancftng
currently in place and extends additional financing as Mezzanine Debt for further marketing,
architect and dosign dovelopment work on the Project.

15010 Sundown Drive » Bismarck, NO 58503
Office: 701.255.2215 « Fax: 701.223.7293

A licensed and bonded corporate finance company. SCOTT-448385
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Londor:

Boirower:

Dovelopar:

Participant:
PBraject:

Purpose:

oarn Typo:

Financing Summaony:

Hote Amounis

. O
7S

Boveloper Egulfy:

’/

“@%

Paymoents:

Scott Financial Corporallon

Gemstone Apacha, LLC

A Nevada Limited Liabillity Company

Gemstone Development West, LLC, Manaring Member
Gemstonae Dovolopment West, LLC

A Nevada Limitod Liabiiity Company

Alexander Edelstoin, Managing Mombor

Club Vista Financial Services (CVFS)
ManhattanWest

Finance additlonal davelopment costs to facilitate the marketing, architect,
deslgn, permitting, carrying costs, and othor developer overhead hard costs
of thve 19 acra parcel proporty In Las Vegas

Line of Credit: Multiple advance, closed end noto

Porsonal Equlty (SFC Financed} $13 Million

Borrower Financing $33 Miilion
Project Financing $46 Million

Note {#1: Senilor Financing

$15 Million miaximum but not to axesad 56% of purchase price ar appralsal

Mote #2: Mezzanlne Financing

$10 Mifllon or more but maximum funding not to oxcood 80% of “AS
PLATTED" Appraisal

Mote #3; Additional New Mezzanine Flnancing

$8 Miftion additional Development funding

All Manhattan Net Cash Flows avallable to Alex Edelsteln
Assigned 524 Miillon {pre-tax) reduced to $15 Million {(after-tax on 408}
Alex Edelstein porsonal SFC $13 Mitlion loan until pald In full

Monthly Development Costs excluding Developer Fees
Funding Date estimatod April 2007

Manthly Intorest Payments funded from Line of Cradit

Page 2of 11
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.Repayment'.' Primary:  Project vertical construction financing
; Secondary: Asslgnment of Manhattan Distributions to Developer

Tertiary: Other Investor Equity
Maturﬁtw ) November 1, 2007
Mote Rates: . Note #1: Senlor Finanelng

10.50% Fixed to maturity
" .50% Net to SFC

Note #2; Mezzanine Financing

16.50% Fixed to maturity
30% Nat to SFC

Note #3: Additlonal New Mezzanine Financing

14.50% Fixed to maturity
.50% Net to SFC
Origination Fea: $8 Million @ 5% $400,000-(applied to the $2,300,000)
Earned and paid at loan closing to CVFS

Transaction Costs: All Transactlen Costs will be pal& 100% by Borrower with a reasonable
. gstimafed depaosit of $5,000 required upfront for contracts entersd into by
the Lender on behailf of Manhattan West.

Transactlon Costs to be pald are Inciuding but not iimited to:
All SFC hard costs to obtain the flnancing commitment, title Insurance i
{endorsements), appraisals, any environmental studles, (phass 1}, surveys, g
attorney fees, other underwriting fees, and costs of SFC. site inspeactions, i
Novada Construction Services monthly disbursement and Inspections, :
Abacus praject review, all fillng fees, printing, malling, and all other officer
refated trave! expenses and hard costs assoclated directly with the projsct
underwriting and dus difigence during the [ifa of the project untll pald In full.

Eirtension: E " One 30 day extanslon beyond maturity will be granted for $25,000
Other extenslons, If required, must be approved by SFC

Security: Senior Deed of Trust on Senlor Note
: Juntor Deed of Trust on Mezzanine Nots(s}
Perfacted flrst flen assignment of Manhattan Phase 1 and Phase 2 Net Proﬂt
distributions (all pre-tax cash flows, with tax paymants refundad when paid)
owned and controlled by Mr. Edsistein (excludes other investors share)
pledged first to Borowers Notes then secondly to Alex Edelstein Persunal
Note. Senior and Junlor Llena respectively covering all Furnlture, Fixtures,
Equlpment, inventory, Accounts, Intangibles, Deposlt Accounts and All
other Business Assets of the Devaloper which are now owned or hereafier

' acquired.
Qrsonai Guarantors: Nonnracdurse

Pags Jof 11 ’ SCQTT-448387
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.Pre-payment Panailty: None

. anhatian Payments: Phase 1 & 2 Net Profit distributions will be applied at the discretion of the

Lender but may be as follows:

Senlor Debt Nota #1; Flrst to be pald back |
Mezzanine Note #2: Second to bs paid back-
Additlonal Mezzanine Nota #3:  Third to be pald back
Parsonal Loan: | Last to be paid back

Primary Repayment: Asslgnment of Manhattan Distributions to Alex Edelstein
Secondary Repayment: Reflnancing from Vertical Construction Financing

Tertiary Repayment:  Repayment from Phase 1 of the Project (If financed by SFC)
Liquldation of all Collateral and Securlty

%

Page 4 of 11
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Londeor:

Bomrowers

Bevalopor:

Participant:

Partlcipanis;

Loan Typo:

Flnancing Sumunany:

Moto Amound:

Scott Financlal Corporation

Gemstons Apache, LLC
A Nevada Limitod Liability Company
Gemstono Dovolopment West, LLC, Managing Momber

Gemstono Development West, LLC
A Nevada Limited Liabllity Company
Alexander Edalsteln, Managing Momber

Club Vista Financial Services (CVFS)
Subordinated Restructured Land /Pre-Development Financing

SFC Partlclpating Banks (primary)
Sanlor Construction Financing

Phase 1 ManhattanWest

Vertical construction of Phase 1 ManhattanWest doflned as 195,000
squarae feot of retall & office space; as well as 228 Condo Units
located in Bullding #7: defined as the Element House 76 units;
Building #8: 76 units; Bullding #9: 76 units as weil as othor site
infrastructure of tha 19 acre parcel property In Las Vegas

Lino of Credit: Multiple advanco, closed and notoe

Borrowar Cash Equity $ 15 Million
Borrowor Deferred Develepor/iingt. Fees 3 7 Milllon
Borrowor Equity All Sources 5 22 Million
SFC Land/Pra-Development Flnancing $ 48 Miilton

SFC Senior Construction Financing
SFC Project Total Financing

5100 Milffon
54146 Milllon

Note #1: Subordinated Restruciured Land /Pro-Developmont Financing

$46 Miillorr with assigned $15 Million reduction fram Manhattan
Funded by CVFS as 100% SFC Partlcipant

Noto #2: Senior Construction Financinag

$100 Million

Funded by other SFC Bank Participants

Not to excead 65% of Foracasted Phase 1 Rovenue
Not to excoed 75% of “As Completed” MAI Appralsal

Page 5of 11

SCOTT-448389
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"navloper Equity: All Manhattan Net Cash Flows avallabla to Alex Edelsteln .
Assigned $24 Million (pre-tax) reduced to $15 Milifon (after-tax on 4/08)
Alex Edeistein personal SFC $13 Mililion foan remains In place untli pald out
from Assigned Manhattan Cash Flows

Termas: Lender approved monthly Projsct devslopment costs
Excluding Phasa 1 Developar and Management Fess ($7 Mittion)
Funding Date estimated August 2007

Payments: Capitailzed monthly interest Payments funded from Lines of Cradit
Repaymeoent: Primary: Phass 1 Sales
Secondary: Assignment of Manhattan Distrlbutions to Developer -
Tertlary: Other Phase cash flows or investor Equity
Maturity: June 1, 2009
Mote Ratea: Note #4: Subordinated Restructurad L and /Pre-Development Financing.

1450% Flxedtomaturity - ... ... .- - - . . o oo ool
14.00% WNetto CVFS
50% SFC Service Fee

Note #2: Senlor Construction Financing

‘ . 14.00% Fixed to maturity
. - 5.00% _ Netto CVFS

‘Origination Fee: .  $ 46 Milllon @ 5% $2,300,000 5 7% Apnan | 4P ratet Mé*‘\‘*\‘\

. Y ooy Less fee collected on 4/07 for the $8 Million ($400,000) }'A-Q»ke r~ 23
7 C"W'\w.“ 100% earned and pald at loan closing to CVFS R )

ghre)
Suberdination & $100 Miilion @ 5% $5,000,000
Guarantor Fee: 1Q0% eared and pald at loan closlng to CVFS

Transaction Gosats: All Transactlon Costs will be pald 100% by Borrower with a reasonable
estimated deposit of $100,000 required upfront for contracts entered into by
the Lender on behalf of Manhattan Wast.

Transaction Costs to be pald are Including but not limitad to:

All SFC hard costs’ to obtaln the financing commitment, title insurance
(endorsements), appralsals, any environmental studles, (phase 1}, surveys,
attorney fees, other underwriting fees, fransaction costs, and costs of SFC
site Inspections, Nevada Construction Services monthly disbursement and
Inspections, Abacus project ravisw, all flling fees, printing, maliing, and ail
other officer rolated travel expenses and hard costs assoeclated directly with
the project underwriting and dus dmganca during the iife of the project untll

0 pald in full.

Extension: TBD If required, must be approved by SFC

Page 6 of 11 SCOTT-448390
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‘ecuﬂ!y: . Senior DOT on Senlor Construetion Financlng
Junior DOT on Subordinated Restructured Lanlere-Deve!npment Financing

Perfected first llen assignment of Manhattan Phase 1 and Phase 2 Net Profit
distributions (all pre-tax cash flows, with tax payments refunded when pald)

owned and controflad by Mr. Edelstein {excludes other Investors shars)

pledged and applled at the discretion of the.Lender

Alex Edelstein Personal Note Is finally retired when ali but 15 Condo unit
sales proceesds have been recelved by SFC. .

Senlor and Junior Llens respactively covering all Furniture, Fhdures,
Equipment, inventory, Accounts, Intanglbles, Deposit Accounts and All
other Business Assats of the Developer which are now owned or hereafter
acquired.

Personal Guarantors: .Gary D. Tharaldson
100% of the loan amount
.. J . Minlmum Net Worth required $400 Mifllon... . _ _ . — — e e

Pre-payment Penalty: Established at closing
' 3% of combined Loan Commitment Amounts pald to Lendar/Particlpants
Applicable and enforced only if reflnancing occurs by an cutside creditor,
. All owner equity ralsed Manhattan Phases 1 & 2 distributions, personal cash
: flows and other sources of personzl funds are allowed to pay down Senlor |
Deabt without penaity.

Manhattan Payments: Phase 1 & 2 Net Profit distrlbutions will be appiied at the discretion of the !
Lender but may be as follows:

. Mezzanine Note{s): First to be paid back
Personal Loan: Second to be pald baek
Senior Debt Note:  Third to be paid back

Primary Repayment: ManhatténWest Sales Procseds o
Assignment of Manhattan Distributions controlied by Alex Edelsteln

8acondary Repayment: Reflnancing from other Phase 2 Verﬁcai Construction Financing

Tertiary Repayment:  Liquidation of ali Collateral and Security

%@
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The MODIFIED credif agreaments and underwriting will provide for cortaln covenants and conditions all
of which will be outlined in detall within those doctuments.

Dthes: The last Note funded will be tho Additional New Mezzanine Financing

Bevelopor Fees may be accrued but will not be funded in loans estabiished
until loans are repald.

Deoveloper ovorhead costs are acceptable but must be approved by Lender.
Note must be paid In full at maturity, no partial releases.

Cross Default to Manhattan Phase 1 & 2
SFC will be named loss payee or assignee on all insurancoe policies.

A minimum of monthly SFC on site Inspoctions will bo required.

All Participants must porform on thelr formal written “Commitments to
Participate” secured by SFG.

All Particlpants must have adequate time to review and approve the loan
closing documents.

The Participants commitmont(s) arc conditionod and subject to all other
standard Industry commitmant closing conditions Including, but not limited
to, appraisal roview, title review, environmantal review, englneering report
review and assurances of proper zoning and permitting,

Any materlal adverso change eithor flnanclal or othorwise by the
Developer/Owner or assignees may revoke this commitment prior to
funding.

feportings Project flnancials prepared by qualified In-house staff; and progress reports
from the Project Manager and Developer must be in a format and quality
acceptable to SFC.

Provide monthly internal Financial Statements of the Developer.
Developer will provide all other financlal reporis requested by SFC.

Guarantor shall provide alf financial Information reasonably requested by
SFC.

SA 42
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SFC will altempt to securo 100% of the Construction Loan from third party commerclal bank
Participants at a interest rate that allows for Tharaldson io secure a 5% Subordination and Guarantor

spread.

However, SFC must secure a minimum d@mon of the $100 Million In Parlicipation prior to closing
the loan on August 1, 2007, e

FHASE 1 PRE-SALES

Pre-salo requirements to began vertical construction vl be measured and doterminad by
two factors, thoy must both exceed the percentage square footage/units and sales to

fevenue rmust bo achleved as prasented bolow:

Comimnerclal/Retall space: Approximately 25% of gross square footage

Buildings 2 & 3 but not fess than 25% (315 Mnilfn) of foracasted revenuas
. s oA S \

Element House: ) Approximately 35% of :Baquarefostage

Building 7 (76 units) but not less than 35% (%13 Milllon) of forocasted revenue

Mid-Riso: 55% of grass-suuarofootige U/\ ;”} 5
Bulldings 8 & 9 (152 units) 55% ($32 Milllon) of forecasted rovenus

Total Pre-sala Revenue  $G60 Million required to be secured before Vertical Financing

DEPOSITS AND DOWN PAYMENTS

Minlmum Sales Cantracts must have tha following non refundable deposits:

Commerclal/Retall space: 5% upon signing contract
Buildings 2 & 3 2.5% addlitional ot start of construction {less Broker 1% fee)
Total G.5% @ $15 Mitllon is $1 Milllon deposit

Efement House: $1,000 signing reservation
Building 7 {76 units) loZ/s‘?; upon signing contract {Junc)
/SWaddlﬂbnal at start of constructlon {August)
(0], Total 10% @ 513 Million Is $1.3 Miillon doposit
- £
Mid~Rise: 51,003?:5:1{119 rescrvation
Buildings 8 & 3 (152 units) $5,000 upon signing contract (Juna)
Balance due up to 5% ot start of construction {August)
Total 5% @ $32 Million is $1.6 Milllon doposit

Upgrados: TE&l: 100% prepald upon saloction
Resldentlal:  25% propald upon selaction

Deposits: All deposits collacted and controlied by TITLE
Released by SFC In monthly draws
Usod by the Borrowaer for construction costs only

Page g of 11 SCOTT—44839E‘3
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Additional Conditions and Terms

®

1. Subordination of Land Loan to Senlor Construction Loan
2. Senior Construction Loan Personally Guaranteed by Gary D. Tharaldson

3. Borrower Minimum Equity required Is $15 Milllon

4. Manhattan must be sold out at 98% (685 of the 700) units soid before funding

5. Deferred Developer Fee (5%) and Management Fee (1%) approximately $6
Million

6. Commitment [s for Phase 1 financing only

7. Monthly Lender inspection and qualifled third party lhspections

8. VoucherControlonallDraws . . __ .. . . . .. .. .

9. Proper Insurances afl aéslgned to Lender

10. Acceptable Abacus feasibility analfsls on entlre project

11.Acceptable Lender approved Project Budget

12.Acceptable GMP Contract assigned to Lender

1;‘3.Assignment of all contracts

14.Phase 1 updated |

15.Assignment of alt Profit Sharing Agreements batwsen TFG and Gemstone
16.Lender approved daposlt control ac;count

17.First draw to occur on or before Novembsr 2007

18.Financlal reporting acceptable to the Lender

18.Cross Defaulted with Manhattan

20.All sales must be approved by the Lender

21.Alex Edelstein must remain in control and 100% ownership of the Projact

22.Any materlal adverse change either financlal, or otherwise by the
Deaveloper/Ownar may revoke: this Proposal

2%.. Subisloclmy Eridoree. >F YoE 2T Toarcale e’*“"'ﬁ.“p"’ﬂ bodhoner

Z%M’BA:&M o "’"":“.‘1 C""\Fldu'gf's%\‘c"\;
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his Conditional Financing Commitment and Financing Proposal Is not Intended to be an Inclusive
tatement of all the loan provisions that will ba required In the loan documents.

All financing is subject to the final closing terms presented by the Lender upon successful delivery by
the Borrower of all required Information and exccution loan documents.

This document suporsados all othar verbal or weltten correspondonce and makoes any othor previous
agreements or commitments verbal or written betweaen the Developer and SFC nuif and vold.

We have attempled to provide you a framework of tho most significant ilems that will be presonted in |
the closing documents for the financing as requested. 5

SFG we will make every effort to axecute this financing for you with courtesy, professionallsm and
ynsurpassed service. ’

Thank you for this opportunity to serve you.

Sincerely,

Brad J. Scott
Prasidont

The terms as presented to the Participant are accepted.

§SFC Additional Mezzanine Financlng ﬁnﬂyj

Club Vista Financial Services, LLC

By:
Gary D, Tharaldson
Hts Managing Member

Duato:

Pago 11 of i1 SCOTT-44839?
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Gary Tharaldson'

Vol. 1

05/11/2010 <//

Litigation Services
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Tharaldson, Gary Vol. 1 05/11/2010
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DISTRICT COURT

CLARK COUNTY

CLUB VISTA FINANCIAL )
SERVICES, L.L.C., a Nevada)
Limited Liability Company;)
THARALDSON MOTELS II,

INC., a North Dakota )
corporation; and GARY D. )
THARALDSON,

)
Plaintiffs,

SCOTT FINANCIAL
CORPORATION, a North
Dakota corporation;
BRADLEY J. SCOTT; BANK OF )
OKLAHOMA, N.A., a national)
bank; GEMSTONE DEVELOPMENT)
WEST, INC., a Nevada )
corporation; ASPHALT
PRODUCTS CORPORATION D/B/A
APCQO CONSTRUCTION, a
Nevada corporation; DOES
INDIVIDUALS 1-100; and ROE
BUSINESS ENTITES 1-100,

)
)
)
)
)
vs )
)
)
)
)

Defendants.

AND RELATED CROSS-CLAIMS.

e Mt e e e e e N e N e

; NEVADA

Case No. AB79963
Dept. No.

CONFIDENTIAL

VIDEQTAPED DEPOSITION OF GARY THARALDSON

VOLUME I

Pages 1 -
LAS VEGAS,
MAY 11,
LST JOB NO. 121867

Reported By: LISA MAKOWSKI,

2594
NEVADA
2010

CCR 345,

XITI

CA CSR 13400
2

Page 1
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A. I have no idea.
Q. Would it be more than 20°?
A. I -- I have no idea. I mean, my finance

guys would have put it all together, and I don'‘t
know.
Q. Okay. By the way, how many hotels have

you or your company developed over the years,

total?
A, About 430 or 40, somewhere in there.
Q. And what's the total value of those
properties?
A. Total wvalue?

MR. ARONSON: Form.

Go ahead.

BY MR. JCONES:

Q. Best you understand.
A, Somewhere between 3 and 4 billion.
Q. All right. And were -- were all of those

properties financed in one way or the other?
A. Yeah, I think they were.
Q. And on how many of those properties did
you give personal guarantees?
MR. ARONSCN: Form.
THE WITNESS: I believe I guaranteed them

all.

Page 86
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BY MR. JONES:
Q. So that would be 3 to $4 billion worth of
guarantees that you've signed in your career?
MR. ARONSON: Foxrm.
THE WITNESS: Somewhere in there, yes.
BY MR. JONES:

Q. I -- T take it from what you've testified
before that you didn't read any of those guarantees
either, those 3 to $4 billion in guarantees?

MR. ARONSON: Form.

Go ahead.

THE WITNESS: I don'‘t -- I don't recall
reading those guarantees, no.
BY MR. JONES:

Q. So in other words, just to be clear,
you -- basically, as you recall, you just signed
those guarantees without reading them; correct?

A. Typically what happens is the finance guy
brings the documents -- and now sometimes the
finance guys just sign the document, okay, and just
sign my name to the documents. But if I would have
got the document, I'd have had the signatures pages
tabbed, and -- and I would just sign the signature
pages.

Q. Without reading them; correct?

Page 87
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,LLP
hes Parkway
Floor

Las Vegas, Nevada 89169

3800 Howard Hu,
Seventeen
(702) 385-6000
Fax (702) 385-6001

KEMP, JONES & COULTHARD

R - N R = S ¥ S O N

[\®] B BN ke et e e ped pemt peed et beed et

27

J.RANDALL JONES, ESQ. (#1927)
jTi@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc(@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

FILED
DEC 13 2019

i,

DISTRICT COURT

CLARK COUNTY,NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

PlaintifTs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

COMES NOW Defendant/Counterclaimant SCOTT FINANCIAL CORPORATION, by and
througﬁ its attorneys of record, Kemp, Jones & Coulthard, LLP, and moves this Court for summary
judgment in its favor on its counterclaim for Breach of Contract against Gary D. Tharaldson. This
motion is made and based upon the attached Memorandum of Points and Authorities, any attached

exhibits, all pleadings aﬁd papers on file in this action, and any oral argurment that this Court might

284..

Fus
Case No.: A579963
Dept. No.: XIII ‘
SCOTT FINANCIAL CORPORATION’S
MOTION FOR SUMMARY JUDGMENT
ON BREACH OF CONTRACT
COUNTERCLAIM

(Filed Under Seal)

Hearing Date:
Hearing Time:
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entertain at the hearing on this motion.

Dated this (3 day of December, 2010.

Respectfully submitted,

. {DALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation
and Bradley J. Scotr

NOTICE OF MOTION

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION FOR

Dated this _I%__ day of Q@_@;L,ZOI 0.

SUMMARY JUDGMENT on for hearing before the above-entitled Court on the /3 day of
K Z M , 20 _”_ » at 9:00 a.m., or as soon thereafter as counsel may be heard.

Respectfully submitted,

4 ALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Artorneys for Scott Financial Corporation
and Bradley J. Scoit
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MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION

Atthe heart of this case lie two guaranty contracts that obligate Plaintiffs Gary D. Tharaldson
and Tharaldson Motels II, Inc. (“TM2I”) to repay approximately $100 million in loans incurred to
| build the Manhattan West mixed-use condominium project. When the project floundered, instead
of performing their contractual repayment obligations to the commercial-lending syndicate of 27
banks and financial institutions that collectively funded the loan, Plaintiffs initiated this lawsuit as
a preemptive strike against lenders Scott Financial Corporation and Bank of Oklahoma. The lenders

countersued for breach of the guaranty contracts.

Scott Financial moves this Court for summary judgment on its breach of contract counterclaim
against Tharaldson' because the undisputed facts establish his liability for nonperformance of his
repayment duty under the guaranty contract. Tharaldson admittedly signed the unambiguous
personal guaranty and unconditionally guaranieed Gemstone Develophent West, Inc.’s
(“Gemstone”) repayment of $100,000,000 in construction loans that Gemstone defaulted on. As

Tharaldson’s contractual obligations are clear and overdue, summary judgment is now required.
1L

~ STATEMENT OF UNDISPUTED FACTS
1. On January 22, 2008, Scott Financial loaned Gemstone $110 million for the development
and construction of the Manhattan West project. The loan was secured by a first position Senior
Debt Deed of Trust with Assignment of Rents and Fixture Filing recorded against the Manhattan
West property. See Senior Debt Loan Agreement, attached as Exhibit A.
2. The Loan is evidenced by a loan agreement (the “Loan”) entered into by and between
Gemstone and Scott Financial Corporation and executed by Alexander Edelstein as Gemstone’s

Chief Executive Officer and Brad Scott as Scott Financial’s President. Exhibit A, p. 23. The Loan

! The other guaranty contract executed by TM2I to repay $24 million lent by the Bank of
Oklahoma is not the subject of this motion by Scott Financial.
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is also evidenced by a promissory note executed by Gemstone (“the Note™). Id.

3. The Note is secured by Tharaldson’s individual guéranty contract (“the Guaranty”),

in which Tharaldson agreed to “absolutely, unconditionally and jointly and severally guarant[y] to
the Lender the full and prompt payment when due, whether at maturity or earlier by reason of
acceleration or otherwise, of [] the repayment of all funds disbursed under and evidenced by the
$110,000,000 Senior Construction Note (and all interest thereon). . . .” Guaranty at 9 1, attached as
Exhibit B. |
4. Tharaldson also signed — in his individual capacity — an “Acknowledgment of Personal
Guarantor,” which is located on the Senior Loan Agreement’s signatory page. See Exhibit A at 23
5. As consideration for his guaranty of Gemstone’s repayment obligation, Tharaldson earned
a fee of five percent (5%) of the Senior Loan amount annually, resulting in an initial payment to
Tharladson of $5.5 million.? See Lender’s Closing Statement, attached as Exhibit C; Transcr. Depo.
Tharaldson at Vol. 1 16:1-7 (May 11, 2010), relevant pages of which are attached as Exhibit D.
6. Scott funded the Loan on February 6, 2008. See Exhibit C. By October 2008, Gemstone
had failed to comply with numerous covenants and warranties under the Senior Loan Agreement,
which constituted defaults of Gemstone’s obligations. On or about October 28, 2008, Scott sent
Gemstone a letter notifying it of these multiple defaults under the Senior Loan Agreement. See
Correspondence dated October 28, 2008, attached as Exhibit E.

7. On or about Deéember 16, 2008, Scott received correspondence from Tharaldson’s
attorneys, Morrill & Aronson, P.L.C. purporting to terminate Tharaldson’s Guaranty as to any future
advances of the Senior Loan proceeds. See Correspondence dated December 16, 2008, attached as
Exhibit F. Gemstone’s default and the announcement that Tharaldson intended to dishonor his
obligations under the Guaranty essentially halted the project. By that time, Gemstone had drawn
down $87,038,393.33 of the total loan amount. See Manhattan West Senior Debt Default Summary,
attached as Exhibit G.

? Tharaldson had negotiated the exceedingly generous fee of 5% per year on the outstanding balance of
the Senior Loan. Had this project not floundered, Tharaldson would have earned another $5.5 million in
January 2009 and many more millions in guaranty fees before the Loan was fully repaid.
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7. Among its many defaults under the Loan, Gemstone did not make all of the payments
required pursuant to the terms of the Note. And Tharaldson did not make any payments on behalf
of Gemstone after its default under the Note as required by the terms of his Guaranty of Payment
Agreement, See Exhibit E.
8. Rather than honoring his obligations under the Guaranty, Tharaldson initiated the instant
action. Scott Financial responded with a Counterclaim against Tharaldson. Scott Financial’s first
counterclaim for relief is entitled “breach of contract,” and it “arises from Tharaldson’s guaranty”
and Tharaldson’s “refusfal] to fulfill and honor his obligations as guarantor. . . .”
9. Tharaldson has failed and refused to repay any portion of Gemstone’s debt obligation.
IIL.

ARGUMENT

Rule 56(c) of the Nevada Rules of Civil Procedure specifically authorizes the granting of
summary judgment when there is no genuine issue as to any material fact and . . . the moving party
isentitled to a judgment as a matter of law. NEV.R.CIV. PROC. 56(c); Sustainable Growth Initiative
Committee v. Jumpers, LLC, 122 Nev. 53, 128 P.3d 452, 458 (2006). The purpose of summary
judgment is to obviate the necessity of a trial as to a specific party or certain issue when no
reasonable jury could return a verdict for the non-moving party. See Short v. Hotel Riviera, Inc., 79
Nev. 94, 378 P.2d 979 (1963); Riley v. Opp. IX, L.P., 112 Nev. 826, 919 P.2d 1071, 1074 (1996).
Tharaldson entered into a binding and unambiguous guaranty, unconditionally promising to repay
Gemstone’s debt in the event of Gemstone’s default. Gemstone defaulted, and Tharaldson is legally
obligated to repay the loan. His refusal to do so is a clear, unequivocal, and indefensible breach of
his Guaranty, and Scott Finéncial is entitled to summary judgment on its breach of contract
counterclaim.

A. A Guaranty is z;n Independently Enforceable Contractual Obligation.

Nevada law has established that “the contract of a guarantor is his own separate contract; it
is in the nature of a warranty by him that the thing guaranteed to be done by the principal shall be
done. ...” Shortv. Sinai, 50 Nev. 346, 259 P. 417, 418 (1927); accord Gross v. Lamme, 77 Nev.
200, 205, 361 P.2d 114, 116 (1961) (providing that “a contract . . . of guaranty [is a] separate and
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distinct obligation[] from the obligation contained in the note itself”). Asan obligation separate
from the primary debt, the extent of a guarantor’s liability is determined by the terms of the contract
of guaranty. See Thomas v. Valley Bank of Nevada, 97 Nev. 320, 322-23, 629 P.2d 1205, 1207
(1981), overruled on other grounds, First Interstate Bank of Nev., 102 Nev. 616, 61 8-19,730P.2d
429 (1986). Indeed, “if the [guaranty’s] maker fails to pay, the guarantor remains liable upon
his own obligation, which is absolute and independent of the note itself.” (empbhasis added)
Randono v. Turk, 86 Nev. 123, 131, 466 P.2d 218, 223 (1970) (quoting Swenson v. Stoltz, 36 Wash.
318, 78 P. 999 (Wash. 1904)).

B. Summary Judgment is Required Because Tharaldson Has Breached His Unambiguous

Guaranty Contract,

Tharaldson’s Guaranty, entitled, “GUARANTY ($100,000,000 Senior Debt Construction

Note} (Unlimited — Gary D. Tharaldson)” unambiguously promises that Tharaldson will repay “all
funds disbursed under and evidenced by the $100,000,000 Senior Debt Construction Note (and all
interest thereon) and any extensions or renewals thereof and substitutions therefor,” plus “all
reasonable costs, expenses and attorneys’ fees paid or incurred by [Scott Financial] in endeavoring
to collect the Indebtedness and in enforcing this Guaranty.” Exhibit B at § | (emphasis added). This
Guaranty is made “absolutely, unconditionally and jointly and severally” and promises to make “the
full and prompt payment when due, whether at maturity or earlier by reason of acceleration or
otherwise.” Id.

The Guaranty also states that:

° Only full repayment can operate as a release of Tharaldson’s liability: “No act or
thing need occur to establish the liability of the Guarantor hereunder, and with the
exception of full payment, no act or thing . . . relating to the Indebtedness which but
for this provision could act as a release of the liabilities of the Guarantor hereunder,
shall in any way exonerate the Guarantor, or affect, impair, reduce or release this
Guaranty and the liability of the Guarantor hereunder.” Exhibit B at § 3;

° Tharaldson’s repayment obligation is absolute and unconditional: “[T]his shall be

a continuing, absolute, unconditional and joint and several guaranty and shall be in
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force and be binding upon the Guarantor until the Indebtedness is fully paid.” Id,;

. Tharaldson waives all defenses available to a guarantor: “The Guarantor waives any
and all défenses and discharges available to a surety, guarantor, or accommodation
co-obligor, dependent on their character as such.” Id. at § 4;

s Tharaldson waives all defenses available to Gemstone as Borrower: “The Guarantor

waives any and all defenses, claims, setoffs, and discharges of the Borrower, or any
other obligor, pertaining to the Indebtedness, except the defense of discharge by
payment in full.” Id. at § 5;

. This waiver of defenses broadly includes the defenses of fraud, illegality and
unenforceability: “Without limiting the generality of the foregoing, the Guarantor
will not assert against the Lender any defense of waiver, release, discharge in
bankruptcy, res judicata, statute of frauds, anti-deficiency statue, fraud, ultra vires
acts, usury, illegality or unenforceability which may be available to the Borrower in
respect of the Indebtedness, or any setoff available against the Lender to the

Borrower, whether or not on account of a related transaction.” /d.; and

. Tharaldson waived the right to jury trial for claims related to this Guaranty. Id. at
q13.

Tharaldson’s subsequent Addendum to Guaranty emphasizes that his waivers were “made with
Guarantor’s full knowledge of its significance and consequences and that, under the circumstances,
the waivers are reasonable and not contrary to pubiic policy or law.” See final page of Exhibit A,

When Gemstone defaulted on the Note, Tharaldson disavowed his clear and unambiguous
promise of “the full and prompt payment” of Gemstone’s debt obligation and has paid nothing under
his Guaranty. Like a contract breach, the breach of a guaranty is the “material failure of performance
of a duty arising under orimposed by agreement.” Calloway v. City of Reno, 116 Nev. 250,256,933
P.1259, 1263 (2000), overruled on other grounds, Jordan v. State ex rel. Dept. of Motor Vehicles
and Public Safety, 121 Nev. 44, 110 P.3d 30 (2005). To prevail on a breach of guaranty, the
evidence must establish: 1) a valid contract existed and was entered into by the parties; 2) the

claimant performed or was excused from performance; 3) the defendant breached by failing to
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perform any promise which forms a whole or part of the contract; and 4) the claimant sustained
damages as a result of the breach. Reichert v. General Insurance Co. of Amer., 442 P.2d 377
(Cal.1968).

Scott Financial is entitled to summary judgment in its favor on its breach of guaranty claim
against Tharaldson because the evidence unequivocally establishes Tharaldson’s liability to repay
Gemstone’s debt. Tharaldson executed the unambiguous Guaranty that unconditionally obligates
him to repay the tens of millions of dollars loaned to Gemstone. Scott Financial fully performed all
ofits obligations under the Note by tendering the $100 million Loan, of which more than $87 million
has been drawn upon. See Exhibit C. It is undisputed that Gemstone defaulted under the Note by,
inter alia, failing to tender all of the payments as scheduled. Exhibit E. And, despite Scott’s
demand, Tharaldson has categorically refused to repay a single cent of the Loan he guarantied. See
Exhibit F. Tharaldson’s failure to pay all of the amounts due by Gemstone under the Note is a clear
breach of the Guaranty that has caused Scott to suffer damages in the outstanding principal amount
of $87,038,393.33, plus interest at the default rate of 1 1 .00% from the November 29, 2008, default
date through the present (for a total of $18,247,662.85 in interest as of November 15, 2010, alone),
and contractual “default” fees in the amount of $250,000, for total damages exceeding $105 million.
See Exhibit G, Tharaldson’s refusal to uphold his unconditional obligation under the Guaranty to
repay Gemstone’s debt entitles Scott Financial to summary judgment on its breach of guaranty
counterclaim as a matter of law.

Iv.
CONCLUSION

Tharaldson has refused to honor his obligations under the subject Guaranty of Payment
agreement without excuse or justification, and the comprehensive and unambiguous language of
the Guaranty precludes any reasonable jury from finding in favor of Tharaldson on this claim.
| Accordingly, Scott Financial asks this Court to enter summary judgment in its favor on its First
Claim for Relief for breach of contract in the principal amount of $87,038,393.33, plus interest at
the default rate of 11.00% , contractual “default” fees in the amount of $250,000.00, and “all

reasonable costs, expenses and attoreys” fees paid or incurred by” Scott Financial to prosecute
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this claim against Tharaldson.

DATED this _| § day of December, 2010,

Respectfully submitted,

KEMP, JONES & COULTHARD, LLP

J. RANDALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation
and Bradley J. Scott
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Lender's Closing

Financial Corporation Statement
15010 Sundown Drive » Bismarck, ND 58503 Closing Date: January 22, 2008
Office: 701-256-2215 ¢ Fax; 701-223-.7299 : Funding Date: February 6, 2008

Gemstone Development West, Inc.
ManhattanWest Mezzanine Note
Loan Proceed Summary

Funding Summary: Scott Financial Corporation
Alexander Edelstein Equity Note {§13 Million) $13,000,000.00
LESS: Paydcwn from Senior Const Note reflecting Manhattan Closings  07/05/07 ($529,411.76)
LESS: Paydown from Senior Const Note reflecting Machatian Closings  11/12/07 {$+.300.000.00}
LESS: Paydown from Senior Const Note reflecting Marhaitan Closings  12/17/07 ($588,235 29)
LESS: Paydcwn from Senior Cons! Note reflecling Marhalttan Closings  01/03/08 ’ {$882.352.94)
8 LESS: Paydown from Senior Const Note refiecting Marhatian Closings  01/22/08 (3470.588 24)
T Equlty Loan Balance $9,229.411.77
Gemstone Development West, inc. Merzanine Mote ($46 Milllon) $42,273,0588.27
LESS: Paydown from Senior Construction Note Q2/06/08 {515.406.013.37)
ist Advance under Restructured Notes* $8,411,845.73
Mezzanine Loan Balance §35,278,687.63
TOTAL Sources: First Advance $8,411,645.73

Closing Fee Summary

: CVFS Origination Fee Due (5% of $46MM $2,300,000: previously paid $400,000) $1.9¢0,{)OD.OG
L Scott Consulting $115.000.00
- §10 MM Foundation Note (Activity Usage Fee 5%) $89,191.09
$110 BAM Senior Note (GDT Guarantor 5% Fee y $5,500,000.00
TOTAL Due to SFC at Closing $7,604,191.09
interest
Pre-Development Financing Interest Schedule Thru 2/6/08
Gemstone Apache, LLC Senior Loan {$15 Million} $141,805.61
3 Gemstons Apache, LLC Junior Loan {$10 Million) : $174,166.87
1 Gemstons Apache, LLC Additional Loan (58 Miltion} $122.444.44
Alexander Edelstein Equity Nots {$43 HMitlion) $226 416.67
Alexander Edelatein inventory Note {$10 Million) §$142,521.25
TOTAL Interest Due $807,454.84
TOTAL Uses: First Advance $8,411,645.73
GEMSTONE DEVELORMENT WEST, INC. SCOTTY g (8] ON
By: Alexander Edslstain, itz President By: Brad J.l §coﬁ. lts President afe

S#eOfT. 144795
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Tharaldson, Gary Vol. 1 05/11/2010
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Q. Okay. So did you know what your return

was going to be?

A. Yes.

Q. What do you believe your return was going
to be?

A, Well, I know that it was going to bé five
points on -- on the money that was lent.

Q. And what was your interest rate?

A, Well, my interest rate was 14, so I would

get the spread between it, between what the banks
charged and what I charged.
Q. Which was a substantial amount of money,
wasn't it?
MR. ARONSON: Form.
THE WITNESS: In my world, I ~-- it was --
it was okay. It was good.

BY MR. JONES:

Q. So tell me what it was.
A. I don't know.
Q. You -- you don't know what that actual

dollar amount was?

A. No.

Q. Okay. Getting back to my -- my other
question -- well, by the way, what would -- what

would -- would it have to be in your world to be a
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§ Financial Corporation

By E-Mail, Overnight Delivery and Certifiad Mail
October 28, 2008

Gemstone Development West, Inc.
9121 West Russell Road, Suite 117
Las Vegas, Nevada 89148

Attention: Alexander Edelstein

Alexander Edelstein
9121 West Russell Road, Suite 117
Las Vegas, Nevada 89148

Re:  Events of Defaull Under Loans Aareement with Scott Financial
Corporation (“SFCH

Dear Mr. Edelstein:

Gemstone Development West, Inc. ("Gemstone”) and SFC are parties to a certain
Senior Debt Loan Agreement (the “Senior Loan Agreement”) dated January 22, 2008, relating
to the ManhattanWest Project, consisting of approximately 228 Condo Units in Buildings 7, 8,
and 9 (also referred to as Element House, Rooseveilt House and Lennox House}, and retail and
office space in Buildings 2 and 3 (known as Union Square), and other site infrastructure on an
approximately 21 acre parcet (the “Trust Property”). Gemstone’s obligations to SFC under the
Senior Loan Agreement are secured by, among other things, deeds of trust on the Trust
Property. :

Gemstone has also assumed the obligations of Gemstone Apache, LLC under its Loan
Agreement (the “Mezzanine Loan Agreement’) with SFC dated June 26, 2006, which
obligations are also secured by deeds of trust an the Trust Property.

Alexander Edelstein (‘Edelstein”) and SFC are parties to a certain Edsistein Loan
Agreement (the “Edelstein Loan Agreement”) dated June 26, 2006, and Gemstone has granted
and assumed deeds of trust on the Trust Property to secure Edelstein’s obligations thereunder.

158010 Sundown Drive ¢ Bismarck, ND 58503
Office: 701.255.2215 ¢ Fax: 701.223.7209

A Licensed and Bonded Corporate Finance Company.

SCOT1-005603
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Gemstone Development West, inc.
Alexander Edelstein

October 28, 2008

Page 2

The Senior Loan Agreement, the Mezzanine Loan Agreement and the Edelstein Loan
Agreement are referred to herein collectively as the “Loan Agreemerits” and each as a "Loan,

Agreement,” and the Collateral Documents defined in each of the Loan Agreements are

referred to herein collectively as the “Collateral Documents.” Each of the Loan Agreements
contains cross-default provisions.

Gemstone has informed SFC that it discovered in early October 2008 that it had
subcontractor cost overruns of approximately $11.7 million and potential mechanics’ liens of
approximately $25.8 million. Several subcontractors have already filed mechanics’ liens against
the Trust Property. Gemstone has also terminated its contract with APCO and has potential
liability for the termination, which it disputes.

As a result of this situation, SFC reasonably believes that Gemsfone is unable to
complete construction of the Project under the terms of the Senior Agreement and is insolvent,
as that term is defined in the Loan Agreements. This letter is notice of numeraus defaults and
failure to comply with covenants and warranties (the “Defaults”) under the Senior Loan
Agreement, the Mezzanine Loan Agreement and the Edelstein Loan Agreement as follows:

SENIOR LOAN AGREEMENT DEFAULTS

Section Default

8.1.5 Lawsuits Threatened That Would Have a Material Adverse Affect on
Gemstone or the Project

6.2.2 Fallure to Keep Construction Documents in Full Force and Termination of
Construction Documents

6.2.4 Existence of Mechanic’s Liens on the Trust Property

6.2.9 Change Orders Over $2G0,000 '

6.2.17 Cross Defaults with the Mezzanine Loan Agreement

6.2.19 Failure to Fund Project Cost Overruns

7.1.2 Delay in Construction

7.1.3 Failure of Gemstone and APCO to Maintain Construction Documents

7.15 Insolvency of Gemstone

7.1.9 Insufficient undisbursed Senior Loans proceeds to complete the
Improverents and pay the remaining Total Project Costs

In addition to the Defaults listed above, SFC has no further obligation t6 make any
advances under the Senior Loan Agreement due to Gemstone’s failure to comply with Section

4.1.3 relating to Qualified Sales of at least $60,000,000 and under Section 3.1.13 due to SFC's
participant’s unwillingness to fund.



Gemstone Development West, Inc.

Alexander Edelstein
October 28, 2008
Page 3

MEZZANINE LOAN AGREEMENT DEFAULTS

Section Default
6.1.1and 6.1.2 | Cross Defaults with Edelstein Loan Agreement and Senior Loan
, Agreement
6.1.6 Ingolvency of Gemstone
8.1.11 Material Adverse Change to Prospects of Development of the Project
6.1.17 Existence of Mechanic's Liens oh the Trust Property
EDELSTEIN LOAN AGREEMENT DEFAULTS
___Section Default
6.1.1and6.1.2 | Cross Defaults with Mezzanine Loan Agreement and Senior Loan
Agreement
- 6.1.6 Insolvency of Gemstone »
6.1.11 Material Adverse Change to Prospects of Development of the Project
6.1.17 Existence of Mechanic’s Liens on the Trust Property
6.1.22 Defaults under Contracts over $50,000

SFC reserves the right to identify additional Defaults, and failure to identify any Default
shall not be deemed a waiver. The above-referenced Defaults are Events of Default under the
- Respective Loan Agreements or will become Events of Default upon the. expiration of any
applicable cure periods as set forth in the Loan Agreements. SFC's remedies for Events of
Default include, without limitation, to refrain from making advances, assess Default Fees and
enfarce its rights under the Gollateral Documents, including but not limited to foreclosure of its

deeds of trust,

Each Loan Agreement and the respective Collateral Documents remain in full force and

effect in accordance with their original terms. Nothing in this letter, any other correspondence,
“any oral communications between the Lender and Gemstone or Edeistein, or the miaking of any
Advances to Gemstone or Edelstein under any Loan Agreement should be construed to be a
waiver, modification or release of any breach, default or Event of Default, whether now existing
or hereafter arising, or any of the Lender's rights and remedies under the Collateral Documents.

617243v1

Yours truly, -

SCOTT-005605
SA 70
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Club Vista Financial Services LLC, Tharaldson Motels Il Inc, et al

vs Scott Financial Corp, Bradley Scott, et al

REGISTER OF ACTIONS
CASE No. 09A579963
§ Case Type:
g Subtype:
§ Date Filed:
g Location:

Conversion Case Number:

Location : District Court Civil/Criminal
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Help

Business Court
Other Business Court
Matters

01/13/2009
Department 13
A579963

RELATED CASE INFORMATION

Related Cases
A-10-608563-C (Consolidated)
A-10-609288-C (Consolidated)

PARTY INFORMATION

Cross
Claimant

Cross
Claimant

Cross
Defendant

Cross
Defendant

Defendant

Defendant

Defendant

Defendant

APCO Construction

Asphalt Products Corporation

Gemstone Development West Inc

Scott Financial Corporation

Asphalit Products Corporation

Bank Of Oklahoma NA

Gemstone Development West inc

Scott Financial Corp

Lead Attorneys

Gwen Rutar Mullins
Retained

702-257-1483(W)

Gwen-Rutar-Mullins
Retained

Jon Randalii Jones
Retained

7023856000(W)

Gwen Rutar Mullins
Retained

702-257-1483(W)

Abran E. Vigil
Retained

702-471-7000(W)

Jon Randall Jones
Retained

7023856000(W)
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Defendant Scott, Bradley J Jon Randall Jones
Retained
7023856000(W)
Doing APCO Robert L. Rosenthal
Business As
Retained
7022571483(W)
Doing APCO Gwen Rutar Mullins
Business As
Retained

702-257-1483(W)

Doing APCO Construction Gwen Rutar Mullins
Business As
Retained

702-257-1483(W)

Plaintiff Club Vista Financial Services LLC Griffith H. Hayes
Retained
7029493100(W)

Plaintiff Tharaldson Motels Il inc John T. Moshier
Retained

602-650-4123(W)

Plaintiff Tharaldson, Gary D Griffith H. Hayes
Retained

7029493100(W)

EVENTS & QORDERS OF THE COURT

02/07/2011 | All Pending Motions (9:00 AM) (Judicial Officer Denton, Mark R.)
All Pending Motions (02-07-2011)

Minutes
02/07/2011 9:00 AM

" Defendant/Counter Claimant Bradley J Scott's Motion for Summary Judgment on Plaintiffs’ Tenth and Eleventh Claims
for Relief (Breach of Contract) ... Defendant/Counter Claimant Scott Financial Corporation's Motion for Summary
Judgment on Breach of Contract Counterclaim ... Defendant Bank of Oklahoma, N.A.'s Motion for Partial Summary
Judgment on Plaintiffs' Tenth and Eleventh Claims for Relief (Breach of Contract and Breach of the Covenant of Good
Faith and Fair Dealing) ... Defendant/Cross Claimant APCQO Construction's Motion for Summary Judgment on Plaintiff's
First Claim for Relief (Fraudulent Misrepresentation) and Ninth Claim for Relief (Action in Concert/Civil Conspiracy) ...
Defendants/Cross Claimants Scott Financial Corporation and Bradley J Scott's Motion for Summary Judgment on
Plaintiffs' Eleventh Claim ... Defendant Bank of Oklahoma, N.A.'s Motion for Partial Summary Judgment on Plaintiffs’
Twelfth Claim for Relief (Negligence) ... Defendant/Counter Claimants Bradley J Scott's and Scott Financial
Corporation's Motion for Summary Judgment Regarding the Standing of Plaintiffs to Pursue Certain Claims ...
Defendant/Counter Claimants Scott Financial Corporation and Bradiey J Scott's Motion for Summary Judgment
Regarding Plaintiffs’ Twelfth Ciaim for Relief (Negligence) Colloquy regarding the order in which the motions will be

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=6689268&Hearin... %7%87/ 301 1
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heard. As to Defendant/Counter Claimant Bradiey J Scott's Motion for Summary Judgment on Pilaintiffs' Tenth and
Eleventh Claims for Relief (Breach of Contract): Mr. Jones stated this motion is limited to the claim for Bradley Scott
individually, noting he is named as a Defendant individually in addition to his company; these are claims for Breach of
Contract and Breach of the implied Covenant of Good Faith and Fair Dealing; cited Hilton Hotel vs Bruce Wilson;
referred to Plaintiffs' new theory of implied contract; and argued that one cannot have a written contract and an implied
contract; in this case Plaintiffs have sued on the express contract; there is no evidence that his client, Bradiey Scott,
committed any acts as to alter-ego between him and his company; he cannot be sued individually when he is not a party
to that contract. Mr. Aronson referred to Count 10, the Breach of Contract, and Count 11, the Breach of implied
Covenant of Good Faith and Fair Dealing, noting one can be a tort claim and the other can be a contract claim; referred
to the Court's January 20 Decision as to there being a question of fact as to Implied Covenant of Good Faith and Fair
Dealing on the tort faw; and read from the Court's Decision of January 20. Court noted this motion is as to Bradley Scott
individually; the other motion was as to the Scott Defendants; there were also contentions made as to aiding and
abetting, and this motion only involves where Bradley Scott can be held liable for breach of contract when he is not a
part of the contract. Further arguments by Mr. Aronson. Court noted they were not really differentiated and were lumped
together. Following further arguments, COURT finds he agrees with Defendant that the Breach of any implied Covenant
of Good Faith and Fair Dealing is a contract to which the covenant is implied, and that a contract breach of it is one
thing; a tortious breach under our case law depends on a specific relationship; and ORDERED, motion GRANTED as to
Bradiey Scott, noting it does not affect Scott Financial; the Court finds there is no contract and no breach on which,
either contractually or tortious, the breach of implied covenant, can be brought. As to Defendant/Counter Claimant Scott
Financial Corporation;s Motion for Summary Judgment on Breach of Contract Counterctaim: Mr. Aronson stated he is
not prepared for this motion.
- As to Defendant Bank of Oklahoma, N.A.'s Motion for Partial Summary Judgment on Plaintiffs' Tenth and Eleventh
Claims for Relief (Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing): Mr. Clayman referred
to the Court's January 25 Decision and noted he is only talking about the Breach of Contract. Mr. Clay referred to the
agreement between Scott Financial and Gemstone, of which Bank of Oklahoma is not a party; referred to the
Participation Agreement, noting there are 29 different parties in this ioan, and to a reference in Article | that Bank of
Oklahoma is the co-lead; and argued there cannot be a breach of contract unless you are a party to the contract; there is
no evidence that what they were called to do under the Participation Agreement was violated. Mr. Aronson lodged
documents with Court and counsel; referred to the 10th claim for relief; and noted the First Amended Complaint was filed
July, 2009. Upon Court’s inquiry, Mr. Aronson stated it is the operative pleading; referred to the Court giving them leave
to file a Second Amended Complaint and noted they have not done so yet. Court read from the Complaint; and upon
Court's inquiry, Mr. Aronson concurred that the term "Fiduciary Defendants" also included Bank of Okiahoma. Further
arguments by Mr. Aronson referring to the definition of loan documents; that this is an integrated transaction and of the
need to ook at the whole; pre-conditions to funding; the Participation Agreement and Senior Loan Agreement; the
Guarantees and the Credit Displays; and that the Senior Loan Agreement requires that Bank of Oklahoma sign off and
the co-lead sign off. During further arguments, Mr. Clayman noted that they did not even sign the Senior Loan. COURT
finds he will look at this a little further before he rules on it; and ORDERED, motion taken UNDER ADVISEMENT. As to
Defendant/Cross Claimant APCO Construction's Motion for Summary Judgment on Plaintiff's First Claim for Relief
(Fraudulent Misrepresentation) and Ninth Claim for Relief (Action in Concert/Civil Conspiracy): Court noted that we are
not dealing with a cross claim but with a direct claim. Mr. Rosenthal concurred; lodged documents with the Court and
counsel; and noted that Summary Judgment was granted as to Scott Financial, Edelstein, and Bank of Oklahoma with
regard to TM2 regarding the fact that Scott Financial was not Plaintiffs' agent; referred to the Consent Agreement and
the disputed facts; and argued that there is no contractual obligation between APCO and any of the Plaintiffs; there is no
evidence of damages or conspiracy that APCO engaged in a conspiracy with others to defraud; Plaintiffs have not told
who they conspired with and on what basis. Mr. Rosenthal argued further as to Side Agreements, Pre Sales; fraud; and
account feasibility. Upon Court's inquiry, Mr. Aronson stated APCO acted in concert with Gemstone and was with Scott
Financial; and argued as to lack of damages; acting in concert; and civil conspiracy, noting they have not requested
fraudulent misrepresentation; it was added in the Second Complaint and is not part of this motion.
Mr. Smith referred to the depositions of Cramer and Crawford, which happened after the briefing of these motions, which
is directly relevant to APCO; and argued Gemstone had a duty to disclose; that both these experts stated there was no
duty to disclose except to Gemstone to the lender; and read from the deposition transcript. Mr. Aronson argued there are
contract duties and tort duties. Following further arguments, COURT finds that whether Plaintiffs can make those issues
at time of trial remains to be seen although there are genuine issues on this motion; and accordingly, ORDERED, motion
DENIED. Mr. Aronson to prepare the Order and have counsel review. Colloquy regarding the remaining motions. Court
directed counsel to confer and let the JEA know the order in which they are agreed upon; and if cannot arrive at an
agreement, let her know and the Court wifl determine the order in which to hear the motions.

'

Parties Present
Return to Reqister of Actions

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=6689268&Hearin... 3N3011
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CLERK OF THE COURT

J. RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com
M. JONES, ESQ. (#267)
mmiji@kempjones.com
MATTHEW S. CARTER, ESQ. (#9524)
empjones.com
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Tel. (702) 385-6000
Attomeyjlfor Scott Finamcial Corporation
and Bradley J. Scott

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: AS79963
Dept. No.: X1l

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

NOTICE OF ENTRY OF ORDER ,
PLEASE TAKE NOTICE that an Order Granting Motions For Summary Judgment On

Plaintiff’ Sixth Claim For Relief (Defamation) And Judgment was entered in the above-entitled

SA 74
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matter on the 8th day of February, 2011, a copy of which is attached hereto.
DATED this ] day of February, 2011.

Respectfully submitted,

J. RANDALL JONES, ESQ. (4
MARK M. JONES, ESQ. (#267)
MATTHEW 8. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation
and Bradley J. Scott '

Page2 of 3
SA 75




hes Parkway

tg Floor

Seventeen
Las Vegas, Nevada 89169

(702) 385-6000
Fax (702) 385-6001

KEMP, JONES & COULTHARD, LLP
3800 Howard Hu

[y

A TR~ . T . I - R S S

10

CQR!E:ICATE OF SERVICE

Thereby certify that on the@ ““day of February, 2011, the foregoing NOTICE OF ENTRY
OF ORDER was served on the following persons by e-mailing to the e-mail addresses listed as

follows:

Terry A. Coffing, Esq.

David T. Duncan, Esq.
MARQUIS & AURBACH
10001 Park Run Drive

Las Vegas, 89145

teoffing, uisaurbach.com
tduncan@marquisaurbach.com
Attorneys for Plaintiffs

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14" Floor
Las Vegas, NV 89169

w.com
wbg law.com
kdp law.com

Counsel for Defendant APCO Construction
and Asphalt Products Corporation

John D. Clayman, Esq.

Piper Turner, Esq.

FREDERIC DORWART LAWYERS
Old City Hall :

124 East Fourth Street

Tulsa, OK 74103
jelayman@fdlaw.com
pturmer@idlaw.com

Counsel for Bank of Oklahoma, N.A.

Martin A. Muckleroy, Esq.
COOKSEY TOOL
3930 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169

mmuckleroy @cookseylaw.com
Attorneys for Plaintiffs

GAGE DUFFY & WOOG

K. Layne Morrill, Esq.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R. Taradash, Esq.
MORRILL & ARONSON, P.L.C.
1 East Camelback Road, Suite 340
Phoenix, AZ 85012
Imorrill@maazlaw.com
maronson{@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-counsel for Plaintiffs

Von Heinz, Esq.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 85169
vheinz@lrlaw.com

jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Kyle Smith, Esq.

SMITH LAW OFFICE

10161 Park Run Dr., Suite 150
Las Vegas, NV 89145
ks@ksmithlaw.com

Counsel for Alex Edelstein

An employeeof Kemp, Jones & Coulthard, LLP
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A b s

CLERK OF THE COURT

B

ORDG

J. RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com. ... ... .
MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attam%far Scott Financial Corporation
and Bradley J. Scott

DISTRICT COURT
CLARK COUNTY,NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Case No.:  A579963
Dept. No.: XTI

ORDER GRANTING MOTIONS FOR
SUMMARY JUDGMENT ON
PLAINTIFFS’ SIXTH CLAIM FOR
RELIEF (DEFAMATION) AND
JUDGMENT

Plaintiffs,
V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, aNevada ration;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants,
AND ALL RELATED MATTERS.

This matter having first come before this Court on Jamuary 10, 2011, regarding
Defendant/Counterclaimant Scott Financial Corporation’s and Defendant Bradley J. Scott’s Motion
for Summary Judgment Regarding Plaintiffs’ Sixth Claim for Relief, and Defendant Bank of
Oklahoma, N.A.’s Motion For Summary Judgment on Plaintiffs’ Sixth Claim for Relief
(Defamation), the Court having reviewed the pleadings and papers on file herein, and having heard

SAT7
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the arguments of counsel for Plaintiffs, Martin A. Aronson, Esq., and Martin Muckleroy, Esq.; and
of counsel for Defendants Scott Financial Corporation and Bradley J. Scott, J. Randall Jones, Esq.;
Bank of Oklahoma, N.A., John Clayman, Esq.; APCO Construction, Gwen Rutar Mullins, Esq.: and
Alex Edelstein, Kyle Smith, Esq.; and with good cause appearing and there being no just cause for
delay, the Court makes the following findings of fact and conclusions of law:
L
FINDINGS OF FACT
1. Plaintiffs’ Claim for Defamation in their First Amended Complaint is based on three allegedly
defamatory statements, which were allegedly made to the participating banks on the Manhattan West
Senior Loan:
Tharaldson’s failure to agree to the Co-Lead Lenders’
oo o o e s e
basks going forward.”
Tharaldson®s “reputation will be unquestionably damaged.”
s gty et D s
unfavorably on any future credit request from Gary.”
See Plaintiffs’ First Amended Complaint, on file herein, at 48:2-8.
2. No other defamatory statements have been alleged by Plaintiff, with the exception of their
attempt to amend their complaint, after the instant motions were filed. See Deposition of Gary
Tharaldson, selected portions of which is attached hereto as Exhibit A, at 666:1-16. See alsc id. at
672:6-21 (indicating that Tharaldson is not aware of any other allegedly defamatory statements), See
also Depo. of Ryan Kucker, selected portions of which are attached hereto as Exhibit B, at 87:23-
88:10 (in which Ryan Kucker, when questioned about the defamation allegations, repeats this same
information).
3. Plaintiffs’ attempt to file new defamation allegations in the Second Amended Complaint was
denied by this Court as untimely.
4. There is no evidence to indicate that any of the statements Plaintiffs allege were defamatory
were made to anybody who is not employed by a bank or other financial institution that is

Page2of 4
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participating in the Manhattan West Senior Loan.
IL

... CONCLUSIONS OF LAW . .
1. None of the statements alleged by Plaintiffs are defamatory, because they are statements of
evaluative opinion. Pegasusv. Reno Newspapers, Inc., 118 Nev. 706, 714, 57 P.3d 82, 87 (2002).
“Statements of opinion cannot be defamatory because there is no such thing as a false idea. However
pernicious an opinion may seem, we depend for its correction not on the conscience of judges and
juries but on the competition of other ideas.” Id. _
2. Evenif the statements alleged in the First Amended Complaint were defamatory, the fact that
they were made 1o other banks and financial institutions in the Manhattan West Senior Loan
indicates that those statements were privileged under Nevada law, because a “qualified or conditional
privilege exists where a defamatory statement is made in good faith on any subject matter in which
the person communicating has an interest, or in reference to which he has a right or duty, ifitisin
reference to a person with a corresponding interest or duty.” Bank of America Nevada v, Bourdeau,
115 Nev. 263, 266-67, 982 P.2d 474, 476 (1999)
3. There are no genuine issues of material fact as to the alleged defamatory statements, set out in
the First Amended Complaint, and Defendants Scott Financial Corporation, Bradley J. Scott, and
Bank of Okiahoma, N.A., are entitled to as a matter oflaw on those statements. This order does not
address whether the statements in the proposed amendment to the defamation claim (Sixth Claim
for Relief) as set forth in the proposed Second Amended Complaint are defamatory as they are not
at issue as the pleading stands.
4. Accordingly, there is no genuine issue of material fact regarding Plaintiffs’ defamation claim,
and Scott Financial Corporation, Bradley J. Scott, and Bank of Oklahoma, N.A., are entitled to

judgment as a matter of law on their respective motions.
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119
CONCLUSION |
- ITISHEREBY ORDERED, ADJUDGED AND DECREED that Scott Financial Corporation
and Bradley J. Scott’s Motion for Summary Judgment Regarding Plaintiffs’ Sixth Claim for Relief
is GRANTED.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Bank of Oklahoma,
N.A.’s Motion for Summary Judgment Motion For Summary Judgment on Plaintiffs® Sixth Claim
for Relief (Defamation) is GRANTED. '

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a Judgment in favor of
Defendants Bank of Oklahoma, N.A., Scott Financial Corporation, and Bradley J. Scott and against
Plaintiffs in hereby entered as to Plaintiffs’ Sixth Claim for Relief of the First Amended Complaint,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each of the Court's
findings of fact is to be construed as a conclusion of law, and each of the Court's conclusion of law
is to be construed as a finding of fact, as may be necessary gr appropriate to carry out this Order.

DATED this ﬂ"g‘a; of February, 2011,

DISTRICT COURT E

&

Submitted by:
KEMP, JONES & COULTHARD, LLP

S, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW 3. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway, Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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Electronically Filed
02/17/2011 11:15:01 AM

A # e

CLERK OF THE COURT

J. RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, Case No.: A579963
L.L.C., aNevada Limited Liability Company; | Dept. No.: XIII
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY 1.
SCOTT; BANK OF OKLAHOMA,N.A, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that an Order Granting in Part Scott Financial Corporati‘on and
Bradley J. Scott’s Motion For Summary Judgment Regarding Plaintiffs’ First, Second and Third

Claims for Relief was entered in the above-entitled matter on the 16" day of February, 2011, a copy
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3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000
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of which is attached hereto.

DATED this § ;day of February, 2011.
Respectfully submitted,

ONES #’COULTHARD

J.RANDALLJONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation
and Bradley J. Scott
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CERTIFICATE OF SERVICE

&

I
I hereby certify that on the } 7 day of February, 2011, the foregoing NOTICE OF ENTRY

OF ORDER was served on the following persons by e-mailing to the e-mail addresses listed as

follows:

Terry A. Cofting, Esq.

David T. Duncan, Esq.
MARQUIS & AURBACH
10001 Park Ruan Drive

Las Vegas, 89145
tcoffing@marquisaurbach.com
tduncan@marquisaurbach.com
Attorneys for Plaintiffs

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14" Floor
Las Vegas, NV 89165

grm@h?2law.com

wbg@h2law.com

kdp@h2law.com

Counsel for Defendant APCO Construction
and Asphalt Products Corporation

John D. Clayman, Esq.

Piper Turner, Esq.

FREDERIC DORWART LAWYERS
0O1d City Hall

124 East Fourth Street

Tulsa, OK 74103
jelayman@fdlaw.com
pturner@idlaw.com

Counsel for Bank of Oklahoma, N.A.

Martin A. Muckleroy, Esq.

COOKSEY TOOLEN GAGE DUFFY & WOOG

3930 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
mmuckleroy@cookseylaw.com
Attorneys for Plaintiffs

I

K. Layne Morrill, Esq.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R. Taradash, Esq.
MORRILL & ARONSON, P.L.C.
1 East Camelback Road, Suite 340
Phoenix, A7 85012
Imorrill@maazlaw.com
maronson{@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-counsel for Plaintiffs

Von Heinz, Esq.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169
vheinz@lrlaw.com

jvienneau@lrlaw.com

Local counsel for Bank of Oklahoma, N.A.

Kyle Smith, Esq.

SMITH LAW OFFICE

10161 Park Run Dr., Suite 150
Las Vegas, NV 89145
ks@ksmithlaw.com

Counsel for Alex Edelstein
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An employee of Kemp, Jones & Coulthard, LLP
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J. RANDALL JONES, ESQ. (#1927)
jrj@kempjones.com

MARK M. JONES, ESQ. (#267)

3 | mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott
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CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability Company;
THARALDSON MOTELS II, INC,, a North
Dakota corporation; and GARY D.

THARALDSON,
Plaintiffs,
V.
SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.

SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE

ORIGINAL  ©

18} DEVELOPMENT WEST, INC., a Nevada
19 corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
20 CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
2 BUSINESS ENTITIES. 1-100,
) Defendants.
23 AND ALL RELATED MATTERS.
24
25
26
27
28

. AElectronicaHy Filed
02/16/2011 09:31:13 AM

%1.%

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: AS579963
Dept. No.: XUI

ORDER GRANTING IN PART SCOTT
FINANCIAL CORPORATION AND
BRADLEY J. SCOTT’S MOTION FOR
SUMMARY JUDGMENT REGARDING
PLAINTIFFS’ FIRST, SECOND, AND
THIRD CLAIMS FOR RELIEF

This matter having first come before this Court on January 20, 2011, regarding
Defendant/Counterclaimant Scott Financial Corporation’s and Defendant Bradley J. Scott’s Motion
for Summary Judgment Regarding Plaintiffs’ First, Second, and Third Claims for Relief, the Court

having reviewed the pleadings and papers on file herein, and having heard the arguments of counsel
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for Plaintiffs, Martin A. Aronson, Esq., Martin Muckleroy, Esq., and Terry A. Cofﬁrig, Esq.; and
of counsel for Defendants Scott Financial Corporation and Bradley J. Scott, J. Randall Jones, Esq.;
Bank of Oklahoma, N.A., John Clayman, Esq., and Jennifer Hostetler, Esq.; APCO Construction,
Gwen Rutar Mullins, Esq., and Alex Edelstein, Kyle Smith, Esq.; and with good cause appearing
and there being no just cause for delay, the Court makes the following findings of fact and
conclusions of law:
L

FINDINGS OF FACT
1. Only three people associated with Plaintiffs, apart from Plaintiffs’ attorneys, have knowledge
related to the project in this case: Gary Tharaldson, Ryan Kucker, and Kyle Newman. See Depo. of
Gary Tharaldson at 299:18-301:6, and Depo. of Ryan Kucker at 339:8-340:3.
2. Gary Tharaldson does not know the extent of alleged fraudulent representations. Seg Depo.
of Gary Tharaldson at 30:20-32:3.
3. Gary Tharaldson admits that he has no personal knowledge of fraud allegations. See id. at
425:11-22.
4. Gary Tharaldson did not provide any information to his attorneys about specific instances that
he believed he was lied to with regard to the Manhattan West project. See id. at 1198:13-17.
5. Kyle Newman ha;s no knowledge of Brad Scott or Scott Financial Corporation committing

fraud in connection with any project. See Depo. of Kyle Newman at 134:1-19.

IL
CONCLUSIONS OF LAW
1. There is no genuine issue of material fact going to affirmative fraudulent misrepresentations
of either Scott Financial Corporation or Bradley J. Scott.
2. There are genuine issues regarding concealment and constructive fraud given the relationship
between Plaintiff Tharaldson and his entities and the Scott Defendants and the expectations that

relationship may have engendered.
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1118
CONCLUSION
ITISHEREBY ORDERED, ADJUDGED AND DECREED that Scott Financial Corporation
and Bradley J. Scott’s Motion for Motion for Summary Judgment is GRANTED IN PART as to
Plaintiffs Pirst Claim for Relief. As to the Second and Third Claims for Relief, the Motion for
Summary Judgment is DENIED IN PART

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a Judgment in favor of
Scott Financial Corporation, and Bradley J. Scott and against Plaintiffs in hereby entered as to

Plaintiffs’ First Claim for Relief of the First Amended Complaint.
A IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each of the Court's
findings of fact is to be construed as a conclusion of law, and eaghyof the Court's conclusion of law
is to be construed as a finding of fact, as may be necessa

DATED this / é day of February, 2011,

Submitted by:

LAY
T RANDALL JONES, ESQ. (#1927)

MARK M. JONES, ESQ. (#267)

MATTHEW S. CARTER, ESQ. (#9524)

3800 Howard Hughes Parkway, Seventeenth Floor
Las Vegas, Nevada 89169

Attorneys for Defendants Scott Financial
Corporation and Bradley J. Scott
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Electronically Filed
02/22/2011 10:46:53 AM

J.RANDALL JONES, ESQ. (#1927) (&;. t-éﬁg«m‘——

jrj@kempjones.com

MARK M. JONES, ESQ. (#267) CLERK OF THE COURT
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, Case No.: A579963
L.L.C., a Nevada Limited Liability Company; | Dept. No.: XIII
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.

AND ALL RELATED MATTERS.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that an Order Granting Motion For Summary Judgment Regarding

Plaintiffs’ Fifth Claim for Relief (Securities Fraud) and Judgment was entered in the above-entitled
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matter on the 17" day of February, 2011, a copy of which is attached hereto.

DATED ﬂusgé day of February, 2011,

Respectfully submitted,
KEMP, JONES & COULTHARD

/s/ Matthew S. Carter
J. RANDALL JONES, ESQ. (#1927)
MARK M. JONES, ESQ. (#267)
MATTHEW S. CARTER, ESQ. (#9524)
3800 Howard Hughes Parkway
Seventeenth Floor
Las Vegas, Nevada 89169
Attorneys for Scott Financial Corporation
and Bradley J. Scott
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follows:

Terry A. Coffing, Esq.

David T. Duncan, Esq.
MARQUIS & AURBACH
10001 Park Run Drive

Las Vegas, 89145
tcoffing@marquisaurbach.com
tduncan(@marquisaurbach.com
Attorneys for Plaintiffs

Gwen Rutar Mullins, Esq.

HOWARD & HOWARD ATTORNEYS P.C.

3800 Howard Hughes Parkway, 14® Floor
Las Vegas, NV 89169

grm@h2law.com

wbg@h2law.com

kdp@h2law.com

Counsel for Defendant APCO Construction
and Asphalt Products Corporation

John D. Clayman, Esq.

Piper Turner, Esq.

FREDERIC DORWART LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, OK 74103
jelayman@fdlaw.com
pturner@fdlaw.com

Counsel for Bank of Oklahoma, N.A.

Martin A. Muckleroy, Esq.

COOKSEY TOOLEN GAGE DUFFY & WOOG

3930 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
mmuckleroy@cookseylaw.com
Attorneys for Plaintiffs

K. Layne Morrill, Esq.

Martin A. Aronson, Esq.
Stephanie L. Samuelson, Esq.
Christine R. Taradash, Esq.
MORRILL & ARONSON, P.L.C.
1 East Camelback Road, Suite 340 -
Phoenix, AZ 85012
Imorrill@maazlaw.com
maronson@maazlaw.com
ssamuelson@maazlaw.com
ctaradash@maazlaw.com
Co-counsel for Plaintiffs

Von Heinz, Esq.

LEWIS & ROCA

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169
vheinz@lrlaw.com

jvienneau@lrlaw.com
Local counsel for Bank of Oklahoma, N.A.

Kyle Smith, Esq.

SMITH LAW OFFICE

10161 Park Run Dr., Suite 150
Las Vegas, NV 89145
ks@ksmithlaw.com

Counsel for Alex Edelstein

/s/ Pamela Lewis

An employee of Kemp, Jones & Coulthard, LLP
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J. RANDALL JONES, ESQ. (#1927)
jti@kempjones.com

MARK M. JONES, ESQ. (#267)
mmj@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524)
msc@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Tel. (702) 385-6000

Attorneys for Scott Financial Corporation
and Bradley J. Scott

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, Case No.: AS579963
L.L.C., aNevada Limited Liability Company; | Dept. No.: XIII
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.

THARALDSON,
ORDER GRANTING MOTION FOR
Plaintiffs, SUMMARY JUDGMENT REGARDING
PLAINTIFFS’ FIFTH CLAIM FOR
v. RELIEF (SECURITIES FRAUD) AND
JUDGMENT

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO
CONSTRUCTION, a Nevada corporation;
DOES INDIVIDUALS 1-100; and ROE
BUSINESS ENTITIES 1-100,

Defendants.
AND ALL RELATED MATTERS.

This matter having come before this Court pursuant to Defendant/Counterclaimant Scott
Financial Corporation’s and Defendant Bradley J. Scott’s (hereinafter collectively referred to as
“Scott”) Motion for Summary Judgment Regarding Plaintiffs’ Fifth Claim for Relief (Securities
Fraud)(“Motion”) filed on December 14, 2010, the Court having reviewed the pleadings and papers

on file herein; and with good cause appearing and there being no just cause for delay, pursuant to
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EDCR 2.23(c), the Court makes the following findings of fact and conclusions of law:
L

FINDINGS OF FACT
1. Plaintiffs’ Fifth Claim for Relief alleges that Scott violated Section 90.570 of Nevada’s
Securities Act by making untrue or misleading statements or omissions of material fact in connection
with the loan transactions funding the Manhattan West Project. See Plaintiffs’ First Amended
Complaint, on file herein, at § 251.
2. Plaintiffs’ Fifth Claim for Relief is premised on Plaintiffs’ allegation that the subject loan
transactions constitute “securities” within the meaning of Nevada’s Act and federal securities laws.
See Plaintiffs’ First Amended Complaint, on file herein, at § 252. |
3. Plaintiffs’ factual allegations related to securities fraud as stated in Plaintiffs’ First Amended
Complaint are that Scott rﬁisrepresented, and failed to disclose, material information concerning the
Manhattan West Project and the subject loan transactions to Plaintiffs, and that Plaintiffs would not
have entered into the transactions if such information and/or omissions were known to Plaintiffs.
See Plaintiffs’ First Amended Complaint, on file herein, at §§ 122-135.
4, Discovery is now closed, and Plaintiffs have offered no witness testimony or other evidence
sufficiently substantiating these allegations, particularly failing to offer any specific evidence
regarding the particulars of how these alleged untrue statements or omissions of material fact were
made to Plaintiffs.
5. Plaintiffs have further failed to offer evidence tending to establish that any of the

misrepresentations alleged by Plaintiffs actually induced Plaintiffs to enter into the subject loan

transactions.
IL
CONCLUSIONS OF LAW
1. The subject loan transactions, including their underlying notes and other agreements, are not

securities within the meaning of Nevada’s Securities Act because:

a. Nevada’s Act specifically excludes a loan creation transaction from the definition of
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liabilit
Company; THARALDON MOTELS II,
INC., a North Dakota corporation; and
GARY D. THARALDSON,

Petitioners,
V.

THE EIGHTH JUDICIAL DISTRICT
COURT, COUNTY OF CLARK, STATE OF
NEVADA, AND THE HONORABLE
MARK R. DENTON, DISTRICT JUDGE,

Respondents
and

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A,, a
national bank; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO _
CONSTRUCTION, a Nevada corporation,

Real Parties in Interest.

Electronically Filed
Mar 30 2011 11:28 a.m.
Tracie K. Lindeman

Case No.: 57784
District Court Case: A579963

SCOTT FINANCIAL CORPORATION and BRADLEY J.
SCOTT’S ANSWER TO PETITION FOR WRIT OF
MANDAMUS OR PROHIBITION
(regarding Jury Waiver and Bifurcation)

J. Randall Jones

Nevada Bar No. 1927

Jennifer C. Dorsey

Nevada Bar No. 6456

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy. 17" Floor
Las Vegas, Nevada 89169

Attorneys for Real Parties in Interest SCOTT
FINANCIAL CORPORATION and
BRADLEY J. SCOTT

Docket 57784 Document 2011-09573
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COUNTERSTATEMENT OF THE ISSUES

I. Petitioners’ Jury Waivers Are Enforceable. Contractual jury-trial waivers are

presumed valid under Lowe Enterprises Residential Partners, L.P. v. Eighth Judicial
District Court unless the challenging party can demonstrate the waiver was not entered
into knowingly, voluntarily, or intentionally. This rule broadly governs all jury-waiver
scenarios, and allegations that a contract was generally induced by fraud do not vitiate the
jury waiver in that contract. The district court properly held that sophisticated, billionaire
businessman Gary Tharaldson failed to rebut the presumption that the bold, upper-case,
jury-trial waivers just above his signature on two guaranties promising repayment of $110
million in loans were valid and enforceable.

I1. No Abuse of Discretion in Bifurcation of the Bench- and Jury-trial Issues.

Awada v. Shuffle Master, Inc. gives Nevada’s district courts discretion to bifurcate bench
and jury claims, start with the bench trial, and use the bench findings and conclusions to
dispose of the remaining jury issues without violating the right to a jury trial. The district
court properly exercised its discretion when it separated out the issues surrounding
Tharaldson’s jury-trial-waiver-containing guaranties and ordered them to be tried in a
bench trial, followed by a jury trial of the remaining claims.
STATEMENT OF FACTS

In the mid-2000s, savvy, seasoned, billionaire-businessman, Petitioner Gary
Tharaldson, moved to Las Vegas and rode the skyrocketing Las Vegas real estate market
to make tens of millions of dollars in several real estate ventures including the high-end
condominium project called Manhattan. Scott Appendix (“SA”) 31-32. Eager for an
encore of that lucrative endeavor, he rejoined Manhattan developer Alex Edelstein and
Edelstein’s company Gemstone Development for the sequel project: a mixed-use
residential and commercial development known as Manhattan West. Id. For a five-
million-dollar fee, Tharaldson agreed that he and one of his enterprises, Tharaldson
Motels II, Inc. (“TM21”), would guaranty the Manhattan West construction loans totaling

approximately $110 million. PA 354, 360 & SA 32, 64 & 68.

1
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When the economy went into a tailspin in the Fall of 2008, the loans went into
default, triggering the guaranties. SA 68. Mr. Tharaldson, TM2l, and Club Vista
Financial Services, LLC (Tharaldson’s lending entity and one of the participating lenders
in the Manhattan West loans) recognized they had no real defenses. In a transparent
attempt to deflect the inevitable claims that were about to be initiated against them, Mr.
Tharaldson, TM2I, and Club Vista (collectively “Petitioners” or “Tharaldson”) employed
the age-old stratagem that the best defense is a good offense and filed a complaint against
Scott Financial Corporation and others involved in the construction and financing of
Manhattan West to create confusion and to delay Tharaldson’s obligation to pay on the
guaranties. PA 1. At the heart of Tharaldson’s claims is the elaborate allegation that
Scott Financial and its principal, Brad Scott (collectively, “the Scott Parties”),
fraudulently induced Tharaldson — a highly successful and sophisticated businessman
who had admittedly personally guaranteed billions of dollars in loans in his career'- to
enter into the Manhattan West financing arrangements, including the two guaranties that
now require Tharaldson to pay the defaulted loans in full, and which contain bold and
prominent jury-trial waivers.

I. THARALDSON WAS THE MASTERMIND OF THE MANHATTAN WEST

DEAL AND ITS FINANCING STRUCTURE, ACTING AS GUARANTOR

AND LENDER.

Contrary to the impression given by the Petitioners, Mr. Tharaldson was the
mastermind of the Manhattan West project, and the absurd irony in this case is that the
mastermind of the deal claims to be the naive and uninformed victim of the lenders who
merely put up the money under the deal that Tharaldson designed.

This highly complex project came about as a result of a series of meetings with
Gemstone in early 2007, in which Tharaldson and Gemstone agreed to utilize the same
scheme that worked so well for Tharaldson in the Manhattan project. Just as with the

original project, Tharaldson’s lending entity, Club Vista, would loan money through Scott

' SA 49-50.
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Financial, which would then loan that money to Gemstone for the purchase of the
Manhattan West land. SA 32. Club Vista made loans of approximately $38 million in
2006 alone under that plan. SA 40. Since Gemstone paid top dollar for the land, the only
way that Tharaldson could recover the $38 million Club Vista loan was for Gemstone to
actually build out and sell the Manhattan West project; otherwise, Tharaldson’s $38
million would simply languish as a loan secured by real property that was worth at most
the debt held against it. Tharaldson had calculated that Club Vista would earn a 69.9%
rate of return on its investment — which was substantially higher than the developer itself
was expected to realize from the project — if Manhattan West performed consistently with
the pro forma that Gemstone had prepared.

Knowing that Gemstone did not have a sufficient net worth to convince
institutional lenders to provide the construction financing necessary to build
ManhattanWest, Tharaldson agreed to guaranty the loan, but only if he was paid a $5
million guarantor fee for his pledge. With the security provided by Tharaldson’s and
TM2I’s guaranties, Scott Financial was able to arrange a $110 million construction-loan
package with approximately 28 commercial lenders participating in the loan including
Club Vista, which kept a toehold in the lender-side of the deal by loaning just $400,000 of
the $110 million. SA 35; PA 365. Mr. Tharaldson executed a personal guaranty of $100
million and obligated TM2I for the specific repayment of Bank of Oklahoma’s $24
million share of the financing package. PA 354 & 360.

II. THE JURY WAIVERS ARE CONSPICUOUSLY LOCATED DIRECTLY
ABOVE THARALDSON’S SIGNATURE ON EACH OF THE
GUARANTIES HE EXECUTED FOR THE MANHATTAN WEST LOANS.
Both guaranty documents contain an identical, unconditional jury waiver, which

provides:

13. WAIVER OF JURY TRIAL. THE GUARANTOR

ACKNOWLEDGES THAT THE RIGHT TO TRIAL BY JURY IS
A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED
AND THAT THE TIME AND EXPENSE REQUIRED FOR
TRIAL BY A JURY EXCEED THE TIME AND EXPENSE

REQUIRED FOR TRIAL WITHOUT A JURY. THE
GUARANTOR, AFTER CONSULTING (OR HAVING HAD THE

3
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OPPORTUNITY TO CONSULT) WITH COUNSEL OF
GUARANTOR’S CHOICE, KNOWINGLY AND
VOLUNTARILY, AND FOR THE MUTUAL BENEFIT OF
LENDER AND GUARANTOR, WAIVES ANY RIGHT TO
TRIAL BY JURY IN THE EVENT OF LITIGATION
REGARDING THE PERFORMANCE OR ENFORCEMENT OF,
OR IN ANY WAY RELATED TO, THIS GUARANTY, AND
RELATED AGREEMENTS, OR OBLIGATIONS
THEREUNDER. THE GUARANTOR HAS READ ALL OF THIS
GUARANTY AND UNDERSTANDS ALL OF ALL OF THE
PROVISIONS OF THIS GUARANTY. THE GUARANTOR
ALSO AGREES THAT COMPLIANCE BY THE LENDER WITH
THE EXPRESS PROVISIONS OF THIS GUARANTY SHALL
CONSTITUTE GOOD FAITH AND SHALL BE CONSIDERED
REASONABLE FOR ALL PURPOSES.

PA 357; 362-363. In each guaranty, the waiver is located immediately above Mr.

Tharaldson’s signature in BOLD, UPPER CASE type. /d. Tharaldson also executed an

addendum to his personal guaranty, which reiterates the waivers in the original guaranty,

adds some new ones, and affirms, “Guarantor warrants and agrees that each of the
waivers set forth above and in the Guaranty above is made with Guarantor’s full
knowledge of its significance and consequences and that, under the circumstances,

the waivers are reasonable and not contrary to public policy or law.” PA 358

(emphasis added).

III. WHEN THE LOANS WENT INTO DEFAULT, THARALDSON SUED TO
EVADE HIS $110 MILLION REPAYMENT OBLIGATION UNDER THE
GUARANTIES, GENERALLY ALLEGING THAT HIS PARTICIPATION
IN THE DEAL WAS INDUCED BY FRAUD.

The economic downturn drastically changed the climate in the Las Vegas real
estate market, and Manhattan West would never know the success of its predecessor,
Manhattan. The loans went into default, putting Mr. Tharaldson and TM21 (“the
Guarantors”) on the hook for their repayment. PA 354, 360, SA 68.

Unbeknownst to Scott Financial and the participating banks, Tharaldson and his
lawyers were furiously drafting a complaint that they sprung on the real parties in interest
to obtain the coveted plaintiffs’ side of the v. in the inevitable lawsuit to collect this debt.
The complaint elaborately alleges that the Scott Parties failed to tell Tharaldson numerous

things about Tharaldson’s own project that impacted the financing decisions and, as a

4
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result of not having this information, Tharaldson and his related entities were

“fraudulently induced” to enter into the lending relationship and all of the documents that

memorialized and secured it. See e.g. PA 36-40. Petitioners’ First Amended Complaint,

filed on July 1, 2009, elaborates upon the fraud theory, but continues to allege that the
entire deal was induced by fraud. PA 206. Indeed, the section headed “Fraud Relating to

Terms of Guaranty, the TM2l Guaranty and the Subordination” makes various allegations

about the misunderstandings between the parties with respect to specific terms in the

guaranties. The jury waiver is not one of those terms. PA 238-39.

IV. UPON THE REAL PARTIES’ MOTION, THE DISTRICT COURT
ENFORCED THE JURY WAIVERS, STRUCK THE GUARANTORS’
JURY DEMAND, AND BIFURCATED THE TRIAL USING THE AWADA-
ENDORSED TRIAL PLAN.

In August 2009, the Scott Parties moved to enforce the jury-trial waivers in
Tharaldson’s and TM21’s guaranties by striking their jury demand. PA 343. The district
court denied the motion without prejudice, presumably to allow more discovery on the
fraud allegations. PA 534-538. At the hearing, Judge Denton specifically “preserved”
the issue for future consideration and noted, “as far as the Court is concerned some of this
case may or may not be tried by the Jury but that will be determined later on.” PA 528.
Thus, the district court ruled that the motion was “DENIED WITHOUT PREJUDICE to
later consideration by the Court.” /d.

In January 2011, after discovery ended, the time for that later consideration had
arrived. The Scott Parties and Bank of Oklahoma renewed their motion to strike
Tharaldson’s and TM2I’s jury demand and to bifurcate the bench and jury issues into two
trials, following the template endorsed by this Court in Awada v. Shuffle Master, Inc. PA
608. Petitioners opposed the motion by arguing that Mr. Tharaldson did not knowingly
assent to the jury-trial waiver because he never read the guaranties that obligate him and
TM21 to repay the Manhattan West loans; and since nobody “ever called [his] attention to
the issue of waiver of jury trial on either guaranty,” and he did not have “an adequate

opportunity to review the specific provisions,” he was unaware of their bold and

5
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ALLCAPS presence immediately above his signature. PA 724.

Petitioners made an alternate countermotion for an advisory jury to assist the
district court in deciding the issues for which Tharaldson waived his and TM2I’s jury-
trial right. PA 630. The district court found this sophisticated businessman’s attempts to
disclaim his knowing, voluntary, and intentional execution of the jury waiver less than
credible, however, and enforced the jury waiver, reasoning:

The Court determines that the conspicuous upper case

jury waivers just above the signature lines for use by the

obviously sophisticated Mr. Tharaldson are valid and

enforceable as to all issues surrounding the validity and

enforceability of the guaranties. Lowe Enterprises

Residential Partners, L.P. v. Eighth Judicial District Court

ex. rel. County of Clark, 118 Nev. 92, 100, 40 P.3d 405, 410

(2002).
PA 819 (emphasis added); see also PA 807, 811 & 858:19-20 (wherein Judge Denton
asked Tharaldson’s counsel, “we do know that the language is in upper case, and it’s just
above his signature, right?”). And having determined that the guaranty-related issues and
claims will be decided by the court, not a jury, Judge Denton bifurcated the bench and
jury trials, ordering:

[B]y bringing this action, the guarantor plaintiffs can hardly

complain that the Court would attend to the guaranty issues

first. The Court will thus try the guaranty issues first in a

bench trial.

In making this decision, the Court notes that confusion and

prejudice can best be avoided by such a bifurcation, and it

believes that issues will likely be narrowed with concomitant

judicial economy. Awada v. Shuffle Master, Inc, 123 Nev.

613, 624, 173 P.3d 707, 714 (2007).
PA 819 (“the Bifurcation Order”). He also denied Tharaldson’s countermotion for an
advisory jury. PA 807,811 & 819.
V. THE DISTRICT COURT HAS DISPOSED OF THE MAJORITY OF

PETITIONERS’ CLAIMS FOR LACK OF EVIDENTIARY SUPPORT.
The Bifurcation Order is just one of many dispositive rulings that Judge Denton

has made in this case since the close of discovery. Throughout this case, the Real Parties

6
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in Interest have repeatedly argued that Tharaldson’s case is nothing but a smoke-and-
mirrors, diversionary tactic to evade (or at least delay the day of reckoning on) his tens of
millions of dollars in repayment obligations, thus, Tharaldson’s elaborate allegations are
unsupportable by hard facts. The district court has recognized this dearth of evidence by
granting summary judgment on many of Petitioners’ claims and theories, which has

resulted in the elimination of Petitioners’ following causes of action:

Claim Theory Dismissed as to Cite
First Fraudulent Misrepresentation All SA 81,

101
Second Fraudulent Omission/Concealment | Bank of Oklahoma Id.
Third Constructive Fraud Bank of Oklahoma Id.
Fifth Securities Fraud All SA 87
Sixth Defamation All SA 74
Seventh Breach of Fiduciary Duty All, except for Club Vista’s

claim against Scott Financial | SA 101
(who did not move for
summary judgment on this
claim)

Tenth Breach of Contract Bank of Oklahoma (as to
claims by Tharaldson and SA 71
Club Vista; and Brad Scott
(completely)

Eleventh | Breach of Covenant of Good Faith | Brad Scott and Bank of

and Fair Dealing Oklahoma (completely); All Id.
others (as to contract-based
theory)
Twelfth Negligence All SA 130

The fraudulent misrepresentation and fiduciary duty orders are of particular
relevance to this petition. The order granting summary judgment on Petitioners’
fraudulent misrepresentation allegations and claim contains the findings that “Tharaldson
admits that he has no personal knowledge of fraud allegations” and “did not provide any
information to his attorneys about specific instances that he believed he was lied to with

regard to the Manhattan West project,” SA 85, and concludes that “there is no genuine




Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000
Fax (702) 385-6001

3800 Howard Hughes Parkway

KEMP, JONES & COULTHARD, LLP

© 00 ~N o o b~ w N P

N N N N N N N N DN P PR R R R R R,
Lo N o o0 A W ON PP O O 0O N o o~ wN -+ o

issue of material fact going to affirmative fraudulent misrepresentations of either Scott
Financial Corporation or Bradley J. Scott.” Id. The fiduciary duty order provides, “The
Tharaldson Plaintiffs’ Claim for Fiduciary Duty in their First Amended Complaint is
founded upon the theory that Scott Defendants ‘owed to Plaintiffs fiduciary duties of
undivided loyalty, due care, and full disclosure of material information.”” SA 105
(quoting PA 44). And it concludes, “The Guarantor Plaintiffs have failed to overcome
the presumption that no fiduciary relationship exists between a lender and a guarantor, as
a matter of law” or “demonstrate they had a right to expect trust and confidence in the
integrity and fidelity of the Scott Defendants and have failed to demonstrate that the Scott
Defendants were or should have been aware of such trust and confidence, such that a
fiduciary duty would arise.” SA 105-106.> As a result, the Guarantors can no longer
argue that they relied on and trusted the Scott Parties to protect their interests. The bench
trial on the Guarantors’ remaining claims is scheduled to begin July 6, 2011.
SUMMARY OF ARGUMENT

In Nevada, jury-trial waivers are presumptively valid and enforceable unless the
challenging party can demonstrate that the waiver was not entered into knowingly,
voluntarily, and intentionally. This simple, straightforward test established in Lowe
Enterprises Residential Partners v. Eighth Judicial District Court governs all jury-trial-
waiver scenarios, including those in which fraud in the inducement is alleged. Petitioners
failed to demonstrate that the jury waivers in Tharaldson’s guaranties, written in bold,
upper case letters directly above the signature of this sophisticated and seasoned
guarantor, were invalid under Lowe. And because Petitioners allege fraud generally in
the inducement of the entire relationship (not specifically in the inducement of the jury

waiver), the overwhelming authority on jury waivers in contracts allegedly induced by

20n March 10, 2011, Petitioners filed a Second Amended Complaint. SA 138. Despite the fact
that the majority of their claims have been gutted by summary judgment, the new pleading
reasserts these adjudicated claims and issues, including the fiduciary duty allegations. A motion
to strike is pending.
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fraud also fails to save the guarantors from being bound by their jury-trial waivers.
Strong Nevada public policy favoring the freedom to contract, enforcement of contractual
promises, and judicial economy requires the court to enforce jury-trial waivers like these
entered knowingly, voluntarily, and intentionally. Writ relief from Judge Denton’s order
striking the Guarantors’ jury demands is not available.

Having determined that the Guarantors’ issues would be decided without a jury,
the district court acted well within its discretion when bifurcating the bench and jury trials
and ordering the bench trial to proceed first. This Court held in Awada v. Shuffle Master,
Inc., that Nevada’s district courts have the discretion to bifurcate bench and jury claims
into separate trials, conduct the bench trial first, and use its findings and conclusions to
dispose of the remaining jury issues and claims. Judge Denton’s Bifurcation Order
follows the Awada-approved trial paradigm, which this Court already determined passes

Seventh Amendment muster, and this petition should be denied in its entirety.

ARGUMENT
I. THE DISTRICT COURT PROPERLY ENFORCED THE GUARANTORS’
KNOWING, INTENTIONAL, AND VOLUNTARY JURY-TRIAL
WAIVERS BY STRIKING THEIR JURY DEMAND AND ORDERING A
BENCH TRIAL ON ALL ISSUES SURROUNDING THE VALIDITY AND
ENFORCEABILITY OF THE GUARANTIES.

A. Lowe Is the Controlling Authority for Determining the Enforceability
of the Jury Waiver, and the District Court Properly Applied It.

This Court need not adopt any special rule for determining whether a jury-trial
waiver is enforceable when fraud in the inducement is alleged because the holding in
Lowe Enterprises Residential Partners v. Eighth Jud. Dist. Ct. establishes the only
analysis necessary in any jury-waiver scenario. In Lowe, this Court answered the simple
question of when a jury trial waiver is enforceable in Nevada with this simple answer:
“Contractual jury trial waivers are . . . presumptively valid unless the challenging party
can demonstrate that the waiver was not entered into knowingly, voluntarily or
intentionally.” Lowe, 40 P.3d 405, 410 (Nev. 2002). This straightforward rule can be

easily applied in any case, even in one with fraudulent-inducement allegations. The

9
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district court must simply evaluate whether the facts demonstrate that the jury waiver
itself was “entered into knowingly, voluntarily and intentionally.” Id.

And that is precisely what the district court did in this case. After full briefing and
a hearing, Judge Denton cited Lowe and held that “the conspicuous upper case jury
waivers just above the signature lines for use by the obviously sophisticated Mr.
Tharaldson are valid and enforceable as to all issues surrounding the validity and
enforceability of the guaranties.” PA 819.

1. The District Court Conducted a Proper Lowe Analysis to Conclude

that the Guarantors Knowingly, Voluntarily, and Intentionally
Waived Jury Trial in the Event of Litigation.

Tharaldson’s contention that Judge Denton failed to conduct a proper analysis of
these jury waivers under Lowe is unsupportable by the record. The briefs offered by the
parties discussed Lowe as the central authority, see e.g. PA 17:19-20; 35:11-36; 38:6-
39:15; 43-46, and both sides focused on Lowe in their oral arguments. See e.g PA
858:15-859:2 (wherein Tharaldson’s counsel argues about which prongs under “the four-
part analysis under the Lowe case” he believes are satisfied and asks Judge Denton to
“look at all four parts of the Lowe analysis™).

The district court properly applied Lowe to conclude that the Guarantors failed to
meet their burden of overcoming the Lowe presumption that the jury waivers were entered
into knowingly, voluntarily, and intentionally, and are therefore valid and enforceable.
See Lowe, 40 P.3d at 410.° In the underlying briefs, Tharaldson understated his burden of
proof in this regard, arguing that he must only show “a genuine issue of material fact”

surrounding the waivers’ inception. PA 766. But by rebuttably presuming all jury

* Tharaldson contends that the Whirlpool Finance Corp. v. Seveaux factors identified in Lowe
are the “minimum elements to be considered in determining whether a jury trial waver was
entered into knowingly, voluntarily, and intentionally.” Petition at 24. This is a gross
overstatement of the significance that Lowe put on these factors. In fact, the Lowe decision
states, “a court may consider, but is not limited to, [the Whirlpool] factors when determining
whether a jury trial waiver should be enforced.” Lowe, 40 P.3d at 411 (emphasis added). Thus,
Judge Denton was not required to scrutinize any particular factor, and his decision was well
within his discretion.

10
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waivers valid, Lowe put the burden on Tharaldson to prove, by a preponderance of the
evidence, that he did not enter into the two jury trial waivers in the two, separate
guaranties knowingly, voluntarily, or intentionally. See Law Offices of Barry Levinson,
P.C. v. Milko, 184 P.3d 378, 386 (Nev. 2008) (describing Nevada’s general rules for
rebutting a presumption); NEV. REV. STAT. 8 47.180(1) (“A presumption ... imposes on
the party against whom it is directed the burden of proving that the nonexistence of the
presumed fact is more probable than its existence.”). The facts of this case make it
impossible for Tharaldson to satisfy that burden.
2. The Conspicuousness of the Waivers and the Sophistication of

Tharaldson Made it Impossible for Petitioners to Rebut the Lowe

Presumption that the Waivers are Enforceable.

Tharaldson’s offered proof that the jury waiver was not entered into knowingly,
voluntarily, and intentionally was his incredible claim that he — a seasoned guarantor and
billionaire — didn’t know the guaranties (which obligated him and TM2I to repay more
than $100 million in loans) contained jury waivers because nobody pointed the provisions
out to him. PA 724, 1 4 (“When I signed the Tharaldson Personal Guaranty and theTM2I
Guaranty on January 30, 2008, | was not aware that either document contained a waiver
of jury trial. No one from Scott Financial Corporation or Bank of Oklahoma ever called
my attention to the issue of waiver of jury trial on either guaranty.”). He claims that,
because he was willfully unaware of these provisions, he “did not knowingly or
intentionally agree to waive jury trial.” Id. at { 5.

But it is a fundamental tenet of contract law that ignorance of a contractual
provision is no defense to its enforceability. Pentax Corp. v. Boyd, 904 P.2d 1024, 1299
(Nev. 1995) (failure to read guaranty is no defense to its enforcement); Campanelli v.
Conservas Altamira, S.A., 477 P.2d 870, 872 (Nev. 1970) (ignorance of contractual
provision is no defense). Particularly when that provision is as conspicuous as
Tharaldson’s jury trial waivers and the guarantor negotiated — and was paid — a $5 million

fee to stake his personal wealth to guarantee this debt. SA 40, 64 & 66.
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a. Tharaldson concedes the waivers are visibly conspicuous.

The waivers in the guaranties are situated just above Mr. Tharaldson’s signature
line. PA 357; 363. Whereas the rest of the four-page agreement is in normal text, the
waiver is in ALL CAPS and bold. PA 357; 362-63. As Judge Denton noted during the
hearing, it was impossible for Tharaldson to have missed the waivers in the document
because “we know that the language is in upper case, and it’s just above his signature.”
PA 858:19-20. Even Thraldson’s own counsel “concede[d]” he could not refute the
“conspicuousness” of the provision. PA 858:24-25. Thus, Judge Denton properly
concluded that “the conspicuous upper case jury waivers just above the signature lines for
use by the obviously sophisticated Mr. Tharaldson are valid and enforceable as to all
issues surrounding the validity and enforceability of the guaranties.” PA 819:8-10; see
also Lowe, 40 P.3d at 411 (noting as a significant factor in finding the jury waiver
enforceable, “the parties do not dispute the conspicuousness of the waivers or the fact that
their loan documents contained these waivers”).

b. Tharadson’s claim that he signed $100 million in personal
guaranties without reading them and relied on non-
fiduciaries to protect his interests could not overcome the
Lowe presumption.

Unable to make a straight-faced argument that Tharaldson missed the bold, upper
case words directly above his signature, the Tharaldson team argued instead that he did
not have “an adequate opportunity to review” the documents before signing them. PA
858:16-18. But, as the district court realized, Gary Tharaldson is no rube. This
sophisticated, billionaire businessman, who had just made millions on Manhattan and was
about to make another $5 million on this sequel project for his personal guaranty alone,
had extensive experience in real estate and construction loans and had executed personal
guaranties totaling billions of dollars in loans over his lifetime. PA 767 & 771; SA 49-
50. He could have easily asked questions about the waivers or any other provision in the
contracts. Id. He chose notto. The law infers that sophisticated businessmen read and

know the contents of the documents they put their signatures on, and they are bound by
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their terms. See e.g. Leasetec Corp. v. Orient Sys., Inc., 85 F. Supp. 1310 (S.D. Fla.
1999) (finding sophisticated businessmen’s claim that they did not read documents “of no
consequence,” because “the law infers that they read the documents, knew the contents,
and are responsible for performance of the contract”; and rejecting as “not credible” their
claim that they did not read the large type provisions located “just above the signature
lines.”); National Westminster Bank, U.S.A. v. Ross, 130 B.R. 656, 667 (S.D. N.Y. 1991)
(rejecting as “frivolous” sophisticated businessman’s attempt to avoid obligations under
guaranty when, inter alia, he had “years of experience negotiating complex financial
transactions which, in the aggregate, totaled several billion dollars” and claimed that he
did not read the guaranty); see also Lowe, 40 P.3d at 411& n.36 (emphasizing the
contracting parties’ “prior experience in real estate” and status as “sophisticated and
experienced business people” as factors supporting the conclusion that their jury-trial
waivers were knowing, voluntary, and intentional).

Mr. Tharaldson’s claim that he was relying upon the Scott Parties to review the
terms of these complex, high-dollar financing documents for him or “look[] out for [his]
best interests” is of no consequence, either, because the district court has ruled that the
Scott Parties did not have a fiduciary relationship with these guarantors. See PA 760; SA
105 (finding that “the Guarantor Plaintiffs have failed to demonstrate they had a right to
expect trust and confidence in the integrity and fidelity of the Scott Defendants” or that
the Scott Defendants “were or should have been aware of such trust and confidence, such
that a fiduciary duty would arise,” and granting summary judgment with respect to all
fiduciary duty claims). His contention that he “did not have personal knowledge of the
TM21 Guaranty” and, “if he did sign it, his signature was obtained ‘fraudulently’ and
‘through deception’ since it was never discussed and was not supposed to be part of the
agreement,” Petition at 26, is even more outrageous. After denying in his deposition that

he signed the TM2I guaranty, Tharaldson about-faced and admitted through counsel on
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November 15, 2010, that he did, in fact, sign the document. PA 771; 795.* TM2I’s
corporate records also indicate that the signing of the guaranty, along with all of the other
business conducted by TM21 in 2008, was ratified by TM2l. PA 771, 798. With no
credible evidence to support his claim that the waivers were not knowingly, intentionally,
and voluntarily entered into, Tharaldson could not overcome the Lowe presumption, and
Judge Denton properly enforced the waivers by striking the Guarantors’ jury demand.

B. Allegations that the Entire Contractual Relationship was Induced by

Fraud Are Insufficient to Invalidate a Knowing, Voluntary, and
Intentional Jury Waiver.

Even if this Court does not find that Lowe provides the only test that needs to be
satisfied to enforce a jury waiver in the face of fraud-in-the-inducement allegations, the
district court’s decision was still proper. The vast majority of the courts that have
specifically addressed this issue have consistently held that sophisticated businessmen
like Tharaldson cannot avoid their contractual jury-trial waivers by alleging that the
contracts containing the waivers were induced by fraud.

1. The overwhelming authority on jury waivers in contracts allegedly

induced by fraud was cited with approval in Lowe and supports
Judge Denton’s decision to strike Tharaldson’s jury demand.

Telum, Inc. v. E.F. Hutton Credit Corp., 859 F.2d 835 (10™ Cir. 1988), relied upon
by this Court in Lowe, 40 P.3d at 408 n.13, is the seminal case on jury waivers in
contracts allegedly induced by fraud. “Sophisticated parties,” Telum’s owners signed a
drilling-rig lease and personal guaranties, which contained jury trial waivers. Two years
into the lease, when its sublessee stopped making the lease payments, Telum sued for
rescission, claiming that Hutton “made a number of misrepresentations which wrongfully
induced Telum to enter the lease.” Telum, 859 F. 2d at 836. The district court refused to
enforce the jury waiver, and the jury returned a verdict in favor of Telum. 7d.

The Tenth Circuit Court of Appeals vacated the judgment and remanded the case

* Disingenuously, Tharaldson cites only to his deposition testimony in this regard, conveniently
failing to advise this Court that he ultimately conceded through counsel that he signed the
document. See Petition at 26.
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for a bench trial after rejecting the notion “that Telum’s allegations of fraud in the
inducement relating to the contract as a whole were sufficient to vitiate the provision.”
Id. The court analogized jury waivers to arbitration agreements and applied the Prima
Paint approach to conclude that general allegations of fraud are insufficient to invalidate
a jury waiver provision, reasoning, “this analogy is especially appropriate here because
submission of a case to arbitration involves a greater compromise of procedural
protections than does the waiver of the right to trial by jury.” Id. at 838.

The Supreme Court of Texas followed Telum in In re the Prudential Insurance Co.
of America, 148 S.\W.3d 124 (2004).° In Prudential, Mr. & Mrs. Secchi, tenants under a
commercial lease and personal guarantors of the lease payments, sued landlord Prudential
to get out of the lease because noxious odors on the premises made it impossible for them
to do business, and they filed a jury demand. Prudential, 148 S.W.3d at 128. Among
other theories, they claimed that the lease and guaranties were induced by fraud.
Prudential moved to strike the jury demand and enforce the contractual jury waiver; the
trial court denied the motion and the intermediate appellate court refused to grant
mandamus relief. Id. at 129.

Like Tharaldson, “the Secchis argued that. . . . A jury waiver should not be
enforced when it is part of an agreement that is alleged to have been fraudulently
induced” because “it would be anomalous . . . to conclude that” they were “entitled to
rescission and yet enforce the jury waiver the lease contains.” Id. The Texas Supreme
Court disagreed:

Prudential and the Secchis agreed that any disputes that might
arise between them should be resolved without a jury. They

> This state court case undermines Tharaldson’s argument that “state courts have consistently
held that a claim for fraud in the inducement of a contract as a whole invalidates the jury trial
waiver along with the rest of the contract,” and “only federal courts, applying a different rule of
federal common law, have held that a party must prove fraud specific to the jury trial waiver
provision itself in order to avoid its impact.” Petition at 22. Moreover, Tharaldson does not
identify this “different rule of federal common law,” and ignores the fact that this Court relied on
federal cases including Telum in Lowe. See Lowe, 40 P.3d at 409 n.13.
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did not except disputes over whether the lease was

fraudulently induced. The Secchis do not argue that the jury

waiver itself was fraudulently induced. Accordingly, their

claim for rescission does not preclude enforcement of the jury

waiver.
Id. at 135.

The Second Circuit Court of Appeals reached the same conclusion in Merrill

Lynch & Co., Inc. v. Allegheny Energy, Inc., 500 F.3d 171 (2007). Rejecting the claims
of the purchaser of an energy-commodities-trading business that its fraudulent-
inducement allegations prevented the enforcement of the jury waiver in its purchase
agreement, the Second Circuit “join[ed] the Tenth Circuit in holding that unless a party

alleges that its agreement to waive its right to a jury trial was itself induced by fraud, the
party’s contractual waiver is enforceable vis-a-vis an allegation of fraudulent inducement
relating to the contract as a whole.” Merrill Lynch, 500 F.3d at 188. The court
elaborated, “we are concerned that deciding this issue in favor of appellant makes it too
easy for a litigant to avoid its contractual promise to submit a case to a judge by alleging
fraud.” Id.; see also Chesterfield Exchg., LLC v. Sportsman’s Warehouse, Inc., 528 F.
Supp.2d 710, 715 (E. D. Mich. 2007) (concluding that the Sixth Circuit would also follow
Telum and enforcing jury waiver despite claim that contractual relationship was induced
by fraud). Thus, the fraud-in-the-inducement jurisprudence overwhelmingly holds that
general allegations that a contractual relationship was induced by fraud cannot invalidate
a jury waiver in the contract.

2. Petitioners’ Authority for Invalidating Jury Waivers Where Fraud

is Alleged is Unpersuasive or Inapposite.

Tharaldson contends that “state courts have consistently held that a claim for fraud
in the inducement of a contract as a whole invalidates the jury trial waiver along with the
rest of the contract,” Petition at 22, and offers three state court cases for this proposition.
See Petition at 22 n. 114. But this authority categorically fails to support Tharaldson’s
argument.

Although a New York appellate court allowed the fraud-in-the-inducement defense
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to be tried before a jury in Bank of N.Y. v. Royal Athletic Ind. Ltd, 637 N.Y.S.2d 478
(App. Div. 1996), the Bank of N.Y. approach has been repeatedly rejected — even in New
York. See e.g. Chesterfield Exchg., 528 F. Supp. 2d at 715 (rejecting the Bank of New
York approach because, inter alia, “their failure to recognize that an agreement as to the
mode of resolving a controversy may be completely unaffected by a general claim of
fraud in the inducement, and the fact that an allegation of fraud in the inducement should
not be treated as proof of such fraud”); Russell-Stanley Holdings, Inc. v. Buonanno, 327
F. Supp.2d 252, 257 (S.D.N.Y. 2002) (dismissing the idea that “a general allegation of
fraud in the inducement of the contract” can invalidate “a knowing and intentional
waiver” and enforcing jury waiver by a “sophisticated business entity”).°

Cupps v. South Trust Bank, 782 S0.2d 772 (Ala. 2000), fails to support
Tharaldson’s argument because, in that case, the court enforced the jury waiver clause.
Indeed, Cupps is not an enforceability case but rather a scope-of-the-waiver case that adds
nothing to the instant discussion. See Cupps, 782 S0.2d at 777. C&C Wholesale, Inc. v.
Fusco Mgmt. Corp., 564 S0.2d 1259 (Fla. Ct. App. 1990), is equally inapposite. The
C&C court likewise enforced the waiver clause, and because the case did not involve
fraud at all, the court’s off-hand comment about that topic is obiter dicta. C&C
Wholesale, 564 So.2d at 1261. Thus, Tharaldson’s claim that state courts depart from the
majority approach articulated in Telum and its progeny is just false. The vast majority of
courts that have addressed this issue have held that a jury trial waiver cannot be

invalidated by generalized allegations that the contract was induced by fraud.

® Tharaldson also argues that this Court should follow the approach of Bank of New York and its
progeny, which requires a jury trial on the fraud in the inducement issues to determine the
enforceability of the jury waiver. As even the New York courts have departed from this
approach, it should not be considered as a viable one for Nevada. See Russell-Stanley Holdings,
327 F. Supp.2d at 257 (specifically rejecting the approach in Gardner & North Roofing & Siding
Corp. v. Champagne, 285 N.Y.S.2d 693 (N.Y. Ct. App. 1967) and Federal Houscraft, Inc. v.
Faria, 216 N.Y.S.2d 113 (N.Y. Ct. App. 1961), relied upon by Tharaldson on pages 29-30 of the
Petition).
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3. Nevada Should Follow the Telum Rule as a Matter of Public
Policy.

The rule that generalized fraud-in-the-inducement allegations are insufficient to
vitiate a jury trial waiver are rooted in arbitration-clause jurisprudence, which holds that
allegations of fraud in the inducement going to the contract generally do not impact the
agreement to arbitrate. See Telum, 859 F.2d at 837-37 (citing Prima Paint Corp. v. Flood
& Conklin Mfg. Co., 388 U.S. 395, 403-04 (1967)). This Court has repeatedly followed
the Prima Paint rule to enforce arbitration agreements despite fraud allegations. See, e.g.,
Sentry Systems, Inc. v. Guy, 654 P.2d 1008, 1009 (Nev. 1982) (applying the Prima Paint
rule and rejecting argument that “where there is an allegation that fraud permeates an
agreement, the issue must be determined judicially and not by arbitration”); Graber v.
Comstock Bank, 905 P.2d 1112, 1117 (Nev. 1995) (“because Graber is not asserting fraud
in the inducement of the arbitration clause itself, we conclude that Graber’s challenge to
the district court’s order to arbitrate is without merit”).

Courts have reasoned that jury-trial waivers are sufficiently analogous to
arbitration clauses to apply the same rules when faced with fraud-in-the-inducement
claims. Indeed, the rule is even more appropriate in the jury trial waiver context because
the rights being waived are greater with an arbitration clause than with a jury trial waiver.
As the Telum court expressed, the arbitration clause/jury waiver analogy “is especially
appropriate here because submission of a case to arbitration involves a greater
compromise of procedural protections than does the waiver of the right to trial by jury.”
Telum, 859 F.2d at 838." The Merrill Lynch court found “the analogy persuasive as a
matter of logic”:

A promise to bring proceedings before a judge, not a jury, is

akin to an agreement to arbitrate in that both express the
parties’ consent as to how to handle differences that may

" This Court touted Telum among the jury-waiver cases that take the “more reasoned position”
that “contractual jury trial waivers can be enforceable when they are entered into knowingly,
voluntarily and intentionally.” Lowe, 40 P.3d at 410.
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arise. Indeed, arbitration represents a more dramatic

departure from the judicial forum than does a bench trial from

a jury trial. If one litigant alleges that an agreement’s dispute

resolution provision itself was procured by fraud, the fairest

course is to afford that litigant the protections he would have

enjoyed had he never been fraudulently induced to forsake

them by contract. If, on the contrary, the litigant does not

challenge the provision as being the product of fraud, we see

no reason to replace the agreed upon mode of dispute

resolution with another.
500 F.3d at 188. And the Texas Supreme Court concluded that the rule should be the
same for all similar dispute-resolution agreements because “[p]ublic policy that permits
parties to waive trial altogether surely does not forbid waiver of trial by jury.”
Prudential, 148 S.W.3d at 131.

Tharaldson’s argument that allegations of fraud in the inducement of the contract
in general render jury-trial waivers unenforceable should be rejected for the additional
reason that “deciding this issue in favor of [Tharaldson] makes it too easy for a litigant to
avoid its contractual promise to submit a case to a judge by alleging fraud.” Merrill
Lynch, 500 F.3d at 188. “Any provision relating to the resolution of future disputes,
included as part of a larger agreement, would rarely be enforced if the provision could be
avoided by a general allegation of fraud directed at the entire agreement.” Prudential,
148 S.W.3d at 134. “The purpose of such provisions — to control resolution of future
disputes — would be almost entirely defeated if the assertion of fraud common to such
disputes were enough to bar enforcement.” Id.

It was Nevada’s public policy favoring the enforceability of contracts that caused
this Court to hold in Lowe that jury trial waivers are “presumptively valid.” Lowe, 40
P.3d at 409 & 410 (“The underlying policies favoring the enforcement of contractual jury
trial waivers include the freedom to contract and concerns of judicial economy.”).
Applying the Telum rule to allegations that a contract containing a jury-waiver clause was
induced by fraud will protect the freedom of contract and judicial-economy concerns,

fostering the public policies articulated by this Court in Lowe. See also Nicole Mitchell,

Pre-dispute Contractual Jury Waivers: the New Arbitration in Texas? A Case Note on in
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Re Prudential Insurance Company of America, 58 BAYLOR L. REV. 243, 255 (2006) (“It
is true that if the parties are sophisticated and agree to a waiver, and if the waiver is freely
bargained for, then the policy favoring freedom of contract should prevail.”).

4. Tuxedo International, Inc. v. Rosenberg Does not Support a Rule

that Jury Waivers are Rendered Unenforceable by Generalized
Fraud-in-the-Inducement Allegations.

Tharaldson contends that this Court’s recent opinion in Tuxedo International Inc.
v. Rosenberg, 127 Nev. Adv. Op. 2 (Nev., Feb. 10, 2011), evidences this Court’s intent to
depart from its own arbitration jurisprudence and supports the conclusion that a party
asserting fraud is no longer required to show particularized fraud targeted at a certain
contractual provision when fraud in the inducement of the entire deal is alleged. But
Tuxedo’s adoption of a hybrid approach to determining the enforceability of a forum-
selection clause in the face of fraud-in-the-inducement allegations, and the opinion’s
footnoted discussion about the general-versus-specific allegations of fraud with respect to
a forum-selection clause have no application here. The Tuxedo opinion does not even
purport to abrogate Nevada’s adherence to the Prima Paint rule in the arbitration context,
and it is limited to forum-selection clauses. See Tuxedo, 127 Nev. Adv. Op. 2 at p.10,
n.4.

The facts of this case also materially distinguish it from Tuxedo. The Tuxedo test
for determining the enforceability of forum selection clauses in allegedly fraudulently
induced contracts was adopted to strike “the proper balance” between the competing
concerns of not allowing parties “to disingenuously back out of their contractual
obligations through attempts at artful pleading” and not holding a defrauded individual to
a forum-selection clause when a “when a fiduciary relationship is created by a fraudulent
contract.” Tuxedo, 127 Nev. Adv. Op. 2 at 7. But there is no fiduciary duty between the
Guarantors and the Scott Parties, as Judge Denton adjudicated all fiduciary duty
allegations against the Guarantors just weeks ago. PA 758-760; SA 101. With no
fiduciary duty to point to in the instant case, the concerns articulated by this Court in

Tuxedo are simply not present, and Tuxedo is not implicated.

20




Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000
Fax (702) 385-6001

3800 Howard Hughes Parkway

KEMP, JONES & COULTHARD, LLP

© 00 ~N o o b~ w N P

N N N N N N N N DN P PR R R R R R,
Lo N o o0 A W ON PP O O 0O N o o~ wN -+ o

5. Tharaldson Failed to Offer Proof That the Jury Waiver Provision
Itself Was Induced by Fraud.

As a fallback argument, Tharaldson claims that “even if specific fraud with respect
to the jury waiver provision had to be proved, it has been proved here.” Petition at 23.
The sole “proof” they offer is that the Scott Parties breached their fiduciary duties to these
guarantors by failing to make sure that Tharaldson had a “full understanding of his legal
rights” with respect to the jury trial waivers. Id.

But this proof went poof'when Judge Denton granted summary judgment on the
guarantors’ fiduciary duty allegations and ruled, as a matter of law, that none of the Real
Parties had a fiduciary relationship with the Guarantors. PA 759; SA 1016. Thus, there
is not a shred of viable evidence to support Tharaldson’s argument that, in addition to
being defrauded into entering into all of the Manhattan West-related loan and guaranty
documents, Tharaldson and TM2I were specifically defrauded into waiving their jury-trial
rights.®

C. North Dakota Law Does Not Compel a Different Result.

Petitioners also contend that the District Court should have applied North Dakota
law to preclude the parties from waiving the right to a jury trial. They cite no North
Dakota case that addresses this issue, so the thrust of their argument is that the North
Dakota Constitution provides that “the right of trial by jury shall be secured to all, and
remain inviolate,” and this “high regard” for the jury-trial right should make it non-
waivable and the waiver provisions “unconstitutional and invalid.” Petition at 28-29.

There is, however, nothing in North Dakota law that suggests that parties cannot

® Tharaldson’s first attempt to plead fraud in the inducement of the jury waiver itself appears in
the Second Amended Complaint filed on March 10, 2011 — two years after the original
complaint, and only after Petitioners lost the motion to bifurcate. \Whereas all earlier versions of
the complaint make no mention of the jury-trial waivers in the guaranties, this new pleading
alleges, “[Petitioners’] execution of the Senior Loan Documents (including but not limited to the
waivers of jury trial in the Guaranty and the unauthorized TM2I Guaranty) was induced by the
fraud of Fiduciary Defendants.” SA 177. The theory remains, however, that the alleged fraud
induced every aspect of the lending and guarantor relationship, not merely the jury-trial waivers.
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contractually agree to waive the right to a jury trial. In fact, just the opposite is now true.
On March 3, 2011, the United States District Court for North Dakota recognized in
County 20 Storage & Transfer, Inc. v. Wells Fargo Bank, NA, 2011 WL 826349 at *10-
11, that *“a party may contractually waive its Seventh Amendment right to a jury trial,” if
the waiver is made “knowingly and voluntarily.” The court even cited the same types of
factors suggested by Lowe.

Petitioners’ logic is also unsound. Nevada’s constitution protects the jury-trial
right to an equal or greater degree, see Awada v. Shuffle Master, Inc., 173 P.3d 707, 711
(Nev. 2007), yet contractual, pre-dispute waivers are still allowed. Tharaldson cites to the
Georgia case of Bank South, NA v. Howard, 444 S.E.2d 799 (Ga. 1994), as the authority
for the proposition that North Dakota could break with the vast majority of the states,
which all uphold such waivers. Petition at 28 & n. 145. But this Court expressed its
disagreement with Bank South and Georgia’s unique perspective in Lowe, “agree[ing]
with the dissent’s analysis rather than the majority’s” and “not[ing] that several
commentators have criticized the majority’s position because Georgia as the only
jurisdiction to hold that pre-litigation contractual jury trial waivers are invalid and
unenforceable.” Lowe, 40 P.3d at 410 & n.29 (collecting anti-Bank South authority).

Even the North Dakota cases cited by Petitioners contain no suggestion that North
Dakota would follow Bank South. General Electric Credit Corporation v. Richman, 338
N.W. 2d 814 (N.D. 1983), relates to non-jury trials where equitable claims are made,
rather than the situation in which a party voluntarily waives the right to jury trial, as
Petitioners did here. In First Interstate Bank of New Rockford v. Anderson, 452 N.W. 2d
30 (N.D. 1990), the North Dakota Supreme Court concerned itself not with a jury trial
waiver, but with a mortgagor’s right of redemption. The vastly unequal bargaining power

associated with that right is very different from the sophisticated, business relationship in
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this case.” The district court did not “overlook” these cases, which Tharaldson offered

and the Real Parties in Interest distinguished during the motion to strike proceeding; it

correctly concluded that Tharaldson failed to direct the court “to any North Dakota case
law to the effect that the right to a jury trial cannot be waived.” PA 818. Petitioners have
not remedied that failure in their Petition.

The district court properly applied Lowe and reasonably concluded that Petitioners
failed to rebut the presumption that their admittedly conspicuous jury-trial waivers were
made knowingly, intentionally, and voluntarily. Even if additional analysis was required
because the contract that contains the waiver is alleged to have been induced by fraud,
Judge Denton’s decision still must stand because there is no credible proof that the waiver
itself was induced by fraud. Accordingly, the district court properly applied the
controlling law to the facts of this case and struck the Guarantors’ jury demand.
Mandamus relief is not available.

II. THE DISTRICT COURT PROPERLY EXERCISED ITS DISCRETION
UNDER AWADA v. SHUFFLE MASTER, INC. AND ORDERED THE
BENCH TRIAL OF THE GUARANTY-RELATED ISSUES TO PRECEDE
THE JURY TRIAL ON THE REMAINING CLAIMS.

Petitioners challenge the district court’s decision to bifurcate the trial of the non-
jury claims from the jury claims and try the non-jury, guaranty issues first on three
grounds. They contend that the district court’s reliance on Awada v. Shuffle Master, Inc.,
was misplaced because Awada is factually distinct from this situation. They argue that
the district court abused its discretion by bifurcating these claims because it “severely
prejudices them,” violates their right to jury trial, and fails to promote judicial economy.
And they conclude with the alternative argument that, even if the claims are bifurcated

into a bench and jury trial, the district court should be required to empanel an advisory

° The anti-deficiency cases of Borsheim v. Owan, 467 N.W. 2d 95 (N.D. 1991), and Brunosman
v. Scarlett, 465 N.W.2d 162 (N.D. 1991), cited without discussion in footnote 147 of the
Petition, are inapplicable because they have nothing to do with the waiving of a jury trial, and
Petitioners offer no analogy between the waiver of the anti-deficiency statute and the waiver of a
jury trial.
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jury to assist in it determination of the non-jury issues. The district court properly
weighed, considered, and rejected each of these arguments, and no writ relief is available.

A. Awada v. Shuffle Master, Inc. Gives the District Court the Discretion to

Bifurcate Bench Claims and Try Them First, and Judge Denton
Properly Applied that Rule in his Bifurcation Order.

“NRCP 42(b) generally provides the district court with discretion” to bifurcate
claims into separate trials. 4wada, 173 P.3d at 710; NEV. R. Clv. PROC. 42(b). This
Court’s decision in Awada v. Shuffle Master, Inc., is the beginning and the end of the
bifurcation analysis, and the district court properly used it as the authority for bifurcating
Petitioners’ non-jury claims. Awada established the rule that Nevada district courts have
the discretion to bifurcate non-jury and jury claims into separate trials, conducting the
bench trial first. Awada, 173 P.3d at 708. “Furthermore, a district court that exercises
such discretion may then use its findings of fact and conclusions of law as a basis for
disposing of claims remaining in the case.” Id. This Court applied these rules in Awada
to conclude that “when the district court bifurcated the claims, conducted a bench trial on
Shuffle Master’s counterclaim for rescission, and used its findings of fact and conclusions
of law to dispose of Awada’s contract-based claims,” eliminating the jury trial altogether,
“it did so without abusing its discretion.” Id. at 713. Thus, Awada stands for the
proposition that the district court has wide discretion to bifurcate the bench and jury trials,
start with the bench trial, and use the conclusions of law from that bench trial to dispose
of the remaining jury issues. See id. at 713.

1. Application of Awada Causes No Prejudice to Petitioners.

The district court’s Bifurcation Order squares with Awada. Like District Court
Judge Glass in Awada, Judge Denton ordered the bench trial (on the guaranty issues for
which the jury trial was waived) to proceed first, followed by the jury phase for any
remaining issues. PA 819. Tharaldson argues that Awada is not dispositive here because
its facts are distinguishable as the claims in that case were not inextricably intertwined
such that the claimant would ultimately be deprived of his right to a jury trial of the

remaining claims. But that is exactly the scenario presented by — and adjudicated in —
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Awada. Because of the overlap in the issues among the claims and counterclaims, the
district court’s findings and conclusions during the bench trial of Shuffle Master’s
rescission claim mooted all of Awada’s contract-based claims. This Court approved of
that situation, holding, “When the district court bifurcated the claims in this case,
conducted a bench trial on Shuffle Master’s counterclaim for rescission, and used its
findings of fact and conclusions of law to dispose of Awada’s contract-based claims, it
did so without abusing its discretion.” Awada, 173 P.3d at 713. To the extent that the
issues and elements of certain claims overlap with the guaranty issues, there will be no
duplication of evidence or unnecessary delay or expense because Awada recognizes the
district court’s authority to utilize the findings of fact and conclusions of law from the
bench trial to dispose of remaining jury trial issues. Thus, contrary to Petitioners’
suggestion, judicial economy will be served because, whether by bench or jury, all issues
will be tried just once. Although the same witnesses may need to testify, the subject of
their testimony will be largely different.

And just as this Court recognized in Awada, proceeding in this manner causes no
prejudice to the remaining, unrelated tort claims, for which a jury trial will still be
provided. The claims “not eliminated automatically” by applying the findings and
conclusions from the bench trial should proceed to jury trial. Id. at 714. Thus, any jury
trial right as to those remaining issues and claims would be preserved inviolate. See id. at
712 & n. 25 (noting that the bench-trial-then-jury-trial procedure preserves the jury trial
right as required by NRCP 42(b), as “Nevada’s jury trial right . . . does not require the
district court always to proceed first” with the jury trial). Thus, the procedure established
by the Bifurcation Order has already passed muster with this Court and been held not to
violate the right to jury trial.

2. Petitioners Have Failed to Demonstrate that the District Court
Abused its Discretion with any Aspect of the Bifurcation Order.
Because the district court, “in the exercise of its sound discretion, may order a

separate trial of any claim to further convenience or avoid prejudice,” writ relief is only
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available when discretion has been abused. California State Auto. Ass’n Inter-Ins.
Bureau v. Eighth Jud. Dist. Ct., 788 P.2d 1367, 1368-69 (Nev. 1990). The district court
abuses its discretion if its “decision is arbitrary or capricious or if it exceeds the bounds of
law or reason.” American Sterling Bank v. Johnny Management LV, Inc., 245 P.3d 535,
539 (Nev. 2010) (quoting Crawford v. State, 121 P.3d 582, 585 (Nev. 2005)). Judge
Denton’s decision to bifurcate these claims was reasonable and logical, and it does not
even begin to approach the bounds of law or reason. Tharaldson finds a dozen ways to
say that Petitioners will be prejudiced by bifurcation and that their jury trial right will be
impaired, but they offer no practical example of why or how. They also claim that
bifurcation will result in as many as three trials, forcing all of the witnesses to give repeat
performances and wasting judicial resources, and they make the sweeping, conclusory
argument that separation of the tort claims from the contract claims is “simply
impossible.”

But no such duplication would occur, and separation of the claims in this case is
not just possible, it’s preferable. As the district court properly recognized, there are two,
easily separable parts of Petitioners’ case: (1) the issues and claims surrounding Club
Vista’s role as a participating lender in the Manhattan West construction loans, and (2)
Tharaldson’s and TM21’s guaranties that they would repay those loans. Parsing the
claims in this manner will force Petitioners to untangle the wild mess of allegations and
prove their respective cases on a claim-by-claim basis. This will allow for a cleaner,
more streamlined, and judicially economical evidence presentation. For example, the
Guarantors, who have been adjudicated to have no fiduciary relationship with the Real
Parties in Interest, will not be able to confuse the issues and artificially inflate their claims
by mixing in fiduciary duty allegations that, at this point, can only relate to Club Vista.
The bright-line separation of these claims and issues will result in less jury confusion
because the jury will only hear the issues relevant to the claims it must decide. As a
result, the decisions rendered in these respective trials will likely be better reasoned and

clearer than a verdict from a non-bifurcated trial.
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a. Verner v. Nevada Power Co., a liability-damages bifurcation
case, has no application here.

Tharaldson cites Verner v. Nevada Power Co., 706 P.2d 147 (Nev. 1985), for the
proposition that the real inquiry is not the one under Awada nor whether, as NRCP 42(b)
requires, the jury-trial right is preserved inviolate, but whether the issues in the case “are
inextricably interrelated,” in which case there can be no bifurcation. But Verner
addresses the propriety of bifurcating liability and damages, not separate claims — two
situations that present very different challenges. And the conclusion that the intra-claim
bifurcation in Verner was an abuse of discretion was based on the resulting limitation of
the evidence, which prejudiced the plaintiff’s ability to present his liability case, not the
duplication of evidence that Tharaldson forecasts would result from the bifurcation here.
See Verner, 706 P.2d at 150 (“Due to the bifurcation of trials, the trial court allowed only
limited medical testimony. These limitations resulted in a cursory, almost cryptic,
presentation of Verner’s injuries. In its final argument, Nevada Power used this restricted
review of Verner’s injuries to challenge the limited medical testimony”; thus, “[t]he
bifurcation of trial prejudiced Verner’s ability to present his case on the issue of
liability.”). Thus, Verner is inapposite.

b. This Court rejected Petitioners’ Beacon Theatres/Dairy
Queen argument in Awada.

For their final argument about the folly of bifurcation, Petitioners cite Eisenhower-
era case law suggesting that the jury trial must happen before the bench trial, otherwise
the right to a jury trial is violated. Petition at 36-37. The Awada appellants made the
same argument, citing the same case law, and it was so thoroughly rejected by this Court
that it was not even mentioned in the Awada decision, which held instead that Nevada’s
district courts have the full discretion to conduct the bench trial first and use the resulting
findings and conclusions to dispose of the remaining claims without violating the jury
trial right. See Awada, 173 P.3d at 708; Awada v. Shuffle Master, Inc., Case No. 46174,

Appellant’s Opening Brief at 7-11, attached hereto as Exhibit A (urging that Beacon
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Theatres, Inc. v. Westover, 359 U.S. 500 (1959), and Dairy Queen v. Wood, 369 U.S. 469
(1962), require the jury trial to precede the bench trial). Thus, Nevada law specifically
rejects the Beacon Theatres and Dairy Queen argument advanced by Tharaldson, and no
writ relief is available.

B. The District Court Did Not Abuse its Discretion by Denying
Tharaldson’s Request to Impanel an Advisory Jury to Assist the Court
in its Determination of the Bench Trial of the Guaranty Issues.

Finally, the Guarantors contend that, if the jury waivers are enforced and the
guaranty issues are going to be decided by the court, not a jury, the district court should
have ordered that a second, advisory jury be impaneled “to assist in [the district court’s]
determinations of those and other non-jury claims.” Petition at 38. In essence they argue:
because we waived our right to a jury trial, the district court should have given us a
second jury to separately decide all the claims for which we waived our jury-trial right in
the first place. The absurdity of this claim is exceeded only by its audacity.

A litigant who has waived his jury-trial right does not get an advisory jury to
advise the court in deciding the bench trial issues; he gets no jury because that is what he
contracted for. See Calloway v. City of Reno, 993 P.2d 1259, 1265 (Nev. 2000)
(“Contract law is designed to enforce the expectancy interests created by agreement
between the parties”). And although NRCP 39(c) gives the district court full discretion to
decide whether to allow an advisory jury “in all actions not triable of right by a Jury,”
Harmon v. Tanner Motor Tours of Nevada, Ltd., 377 P.2d 622, 630-31 (Nev. 1963), the
Guarantors offer no reason why Judge Denton’s decision not to reward the Guarantors
with the jury trial they knowingly, intentionally, and voluntarily waived was arbitrary,
capricious, or exceeds the bounds of law or reason. American Sterling Bank, 245 P.3d at
539; NEV. R. CIVv. PRoC. 39(c). Indeed, they do not even attempt to make this point and
instead argue meekly (and without supporting authority) that this Court should “require
the District Court to analyze NRCP 42 and 39 to maintain the integrity of Plaintiffs’ jury
trial claims.” Petition at 39. The District Court did analyze these provisions, and its

Bifurcation Order maintains the integrity of the jury-trial right in the manner required by
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Nevada law. Accordingly, this petition for writ relief must be denied in its entirety.
CONCLUSION
Mr. Tharaldson is a sophisticated, billionaire real estate developer and guarantor.
His willful failure to read the documents that obligated him and his company TM2I to
repay more than $100 million in construction loans for Manhattan West and earned him
$5 million in guarantor fees could not vitiate his knowing, intentional, and voluntary
waiver of his and TM2I’s jury-trial right. The district court properly enforced those
conspicuous waivers under Lowe and bifurcated the bench trial of the Guarantors’ claims
from the jury trial of Club Vista’s claims in the manner expressly approved in Awada.
Accordingly, Tharaldson’s request for writ relief must be denied in its entirety.
DATED this 30" day of March, 2011.
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STATEMENT OF ISSUES ON APPEAL

1. Did the District Court violate Appellants’ constitutional right to a jury trial when,
with a timely-demanded jury trial impending and in contravention of the principles
articulated by the United States Supreme Court in Beacon Theatres and its
progeny, it selected a single, equitable counterclaim for bench trial then applied the

doctrine of collateral estoppel to grant summary judgment on all remaining legal
claims? :

2. Did the District Court abuse its discretion by granting rescission on fraudulent
inducement grounds when Respondents’ own evidence demonstrated their
knowledge of the allegedly omitted facts at the time of contracting, Respondents
attempted to ratify the contract with admitted knowledge of the alleged omission,

and Respondents acknowledged that the omitted information was not material to
the agreement?

3. Did the District Court abuse its discretion by granting rescission on material failure
of performance grounds when it was Respondents who failed to perform their
obligations under this unilateral agreement and that failure preverited Appellants’
performance obligations from even ripening?

4, Was summary judgment available on the causes of action remaining after the
bench trial of the rescission claim when the District Court had only recently denied
summary judgment, and the findings of fact supporting the rescission judgment
were irrelevant to Appellants’ unrelated tort claims?

STATEMENT OF THE CASE
This case presents a textbook violation of the constitutional right to a civil jury
trial. With Appellants’ iegal and équitablé claims aﬁpanching a tiﬁiely;demandéd' Jury |

trial, the District Court cherry-picked a single equitable counterclaim, tried it without a

jury, entered judgment in favor of the Respondents, and applied her findings and

conclusions to grant summary judgment in favor of the Respondents on all remaining

claims. The District Court’s actions deprived Appellants Yehia Awada and Gaming



Entertainment, Inc.,' of their constitutionaily-guaranteed right to a jury trial and constitute
an egregious abuse of discretion for which complete reversal and remand is the only cure.
STATEMENT OF FACTS

Respondent Shuffle Master, Inc.,” manufactures automatic card shufflers and table
games for the casino industry. In the late 1990s, Shuffle Master devised a business plan
for neutralizing its competition. When the company’s CEO got wind of a new, competing
game, he would get control of the game, copy it, and then promote the Shuffle Master
knock-off to prevent the competitor from establishing any presence in the market.’

A. Shuffle Master Targeted Awada’s Table Game 3 Way Acfion for Elimination
as a Competitive Threat.

\wada is an entrepreneurial casino game developer whose rising star was nearly
extinguished when his popular new table game “3 Way Action” became the target of
Shuffle Master’s unscrupulous strategy to squelch competition.* Developed and patented
by Awada and approved by the Nevada Gaming Control Board, this card game —~ deemed
by Shuffle Master a “hot idea” and “unique concept” — combines War, Blackjack, and

Poker for three stages of play.’

! Hereinafter, “Gaming.”
? Hereinafter, “Shuffle Master.”
3See Transcript of Proceedings, vol.IL, p. 176 (cited as “Tr. vol. __at __ 7 ); AA 790-92.

*Awada came to Las Vegas as a performer at Circus-Circus and has made a name for
himself in the highly-competitive World Series of Poker. Tr. vol. Il at 11-15.

> Tr.vol. Lat 133 & 134.
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In December, 1999, unaware of Shutfle Master’s nefarious competitive strategy,
Awada entered into a Game Option Agreement with Shuffle Master (“the Agreement™).®
3 Way Action was the main focus of the Agreement, which essentially allowed Shuffle
Master to tie up the rights to the game for a six-month period during which it had the
exclusive rights to promote and test-market the game with the help of Awadaas a
contracted employee.” The Agreement gave Shuffle Master the “option” to purchase a
license for the 3 Way Action game at the end of that test period by tendering the $50,000
option price at any time during July of 20008 Awada had previously given IGT the right
to use the name “3 Way Action” for an unrelated video game.” But IGT’s use of the
name was not a material concern for Shuffle Master'® as its business “focused exclusively
11

in the area of table games.

At first, due primarily to the efforts of Awada, 3 Way Action promised to be a great

success as it was well-received by casino operators and their customers, and game

SAA669.
TAA 670; Tr. vol. T at 17-18; 121.
8 AA 671.

? The IGT game is the subject of a separate and unrelated patent; Awada’s table game and
the IGT video game merely share the trademark for the game name.

" Tr. vol. T at 37, 84-86, 93, 93-98, 141-44, 157, 201 and 239 (“From my standpoint
[IGT] wasn’t material.”).

U Tr. vol. Tat 11.



placements and revenues increased each month.”” But Awada’s promotional efforts could
not overcome Shuffle Master’s secret and simultaneous counteroffensive. Shuffle Master
used the time in which it had control of 3 Way Action to develop a copycat Versioﬁ of the
game. As the Agreement was merely part of its plan to squelch this competition, Shuffle
Master had no intention of actually exercising its option and paying for 3 Way Action, and
— not surprisingly — Shuffle Master did not exercise the option by tendering to Awada the
$50,000 in July 2000. But, as its plan to shut out 3 Way Action had not been fully
executed before the option period expired, Shuffle Master purported to enter into
negotiations with Awada for an extension of the option period."? When Awada declined
the request for an extension, Shuffle Master refused to return any of the game assets to
Awada."

Shuffle Master continued to hold itself out as the owner of 3 Way Action for the
next sixteen months during which it completed, filed a patent application for, and began
the promotion of, Triple Shot, an “adaptation”"*of Awada’s game (referenced by Shuffle

Master employees internally as “a 3 Way Action overhaul”'®), that was so similar to

12 Plaintiffs’ Trial Exhibits (“PTE”) 4-6, at AA 281-82 & 563-635.
BPTE 8,9 & 17, at AA 546, 1485, and 1495, respectively.

¥ Tr. vol. 1 at 71-97.

B AA 437.

6 PTE 14 at AA 1494; Tr. vol. T at 180-81.
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Awada’s product that its patent application was rejected.'” Once 3 Way Action’s
momentum was irretrievably lost to Triple Shot, Shuffle Master returned the assets to

Awada.'®

B. Awada’s Opportunity for Vindication Was Destroyed by the Trial Court’s
Denial of Awada’s Constitutional Right to a Jury Trial.

Awada sued Shuffle Master in September, 2002, asserting various legal and
equitable claims,'® and timely demanded “a jury trial of all claims so triable.”™ Shuffle
Master counterclaimed with legal and equitable causes.” Those equitable causes included
a claim for rescission which.sought to unwind the Agreement on fraudulent inducement
grounds. After denying cross motions for summary judgment based on the existence of
fact issues,? the Eighth Judicial District Court, Judge Jackie Glass presiding, conducted a
bench trial of Shuffle Master’s rescission counterclaim and ruled in its favor.”

Evidently disappointed that her efforts to force a settlement of the remainder of the

7 Tr. vol. L at 173-74.

18Ty yol. T at 185,

19 AA 1438. The Complaint was amended in January, 2005. AA 1031.
DVAAL,

21 A A 1455, Shuffle Master’s Answer to Amended Complaint and Counterclaim was filed
on January 27, 2005. AA 1045.

2 See AA 4,518, 1028, and 1043.

2 See AA 134,1028, 1420, and 1433.



case had failed, Judge Glass then “directed the parties to quit wasting their time.”* And
with no motion for summary judgment pending,” she ruled that, as a result of her
adjudication of the single rescission claim in Shuffle Master’s favor, “everything in this
case ha[d] been dealt with and the case [wa]s over.”® Judge Glass then summarily
dismissed all remaining legal and equitable claims, trampling Awada’s constitutionally-
protected right to a jury trial.”” Awada’s motions to amend the findings of facts and
conclusions of law and for a new trial were denied on September 29, 2005.** On October
25, 2005, Awada timely appealed.”
ARGUMENT
A. THE TRIAL COURT VIOLATED AWADA’S CONSTITUTIONAL RIGHTY
TO A JURY TRIAL BY ADJUDICATING THE RESCISSION
COUNTERCLAIM AND SUMMARILY DISPOSING OF ALL
REMAINING CAUSES OF ACTION.

When equitable and legal claims are combined in a single action, the trial court

2 AA 1103. See also Tr. vol. III at 25 (reflecting an “off-record in chambers” discussion
from 1:24 p.m., until 2:58 p.m., and wherein the Court states, “That was a nice little couple of
hours we took off to have a discussion about this case...Can’t say I didn’t try [to get the case
resolved].”); Tr vol. III at 40 (wherein Judge Glass indicates that she “still [has] hope” for
 settlement of the remaining claims before she addresses them, sans briefing, at an upcoming
status check). '

% Judge Glass indicated that she did not want any more briefs but permitted the parties to
submit informal letters to her addressing the viability of the remaining claims. See AA 1104.

% Jd. (emphasis added).
77 See AA 1415.
28 See AA 1116, 1153, and 1411.

¥ AA 1406.



must submit the legal claims to a jury before adjudicating any equitable ones. The
District Court ignored this rule when it conducted a bench trial on Shuffle Master’s
rescission counterclaim and deemed that ruling dispositive of all remaining legal and
equitable claims. The decision twice violated Awada’s constitutional right to a jury trial,

and a new trial of all claims is required.

1. When Legal and Equitable Claims Are Brought in the SamebAction, the
Legal Claims Must be Tried First.

The Nevada Constitution guarantees civil litigants the right to a jury trial for all
legal claims and “provides that the right shall remain inviolate forever.”* No similar
constitutional importance attaches to purely equitable claims.*' The merger of courts of
law and equity created some confusion as to the method of trial and order of élaims when
both legal and equitable claims are presented in a single action.”” The United States
Supreme Court recognized and resolved this problem in Beacon Theatres, Inc. v.

Westover,> articulating the bright-line rule that the trial court must submit legal claims to

a 39 Aftercare of Clark County v. Justice Ct., 120 Nev. 1, 4, 82 P.3d 931, 932 (2004); NEV.
CONST. art. I, § 3. ‘ ' ' ' o B

U Close v. Isbell Const. Co., 86 Nev. 524, 471 P.2d 257, 261 (1970) (citing Stare ex rel.
Fletcher v. Ruhe, 24 Nev. 251, 52 P.274 (1898)); see also Harmon v. Tanner Motor Tours of
Nevada, Ltd., 79 Nev. 4, 377 P.2d 622, 630 (1963); Building Trades Council of Reno v.
Thompson, 68 Nev. 384,234 P.2d 581, 592 (1951).

32 Nevada’s courts of law and equity were merged with the adoption of Rule 1 of the
Nevada Ruies of Civil Procedure in 1953. See Schmidt v. Sadri, 95 Nev. 702, 601 P.2d 713

(1979).

3359 U.S. 500 (1959).



a jury before trying the equitable claims.** The High Court felt so strongly about the
priority of the legal claims in order to preserve the right to jury trial that it could not even
“anticipate” a situation in which “the right to a jury trial of legal issues™ should ever “be
lost through prior determination of equitable claims.”*

The Beacon Theatres rule was further honed by the Supreme Court in Dairy
Queen, Inc. v. Wood.*® The Court reiterated, “Beacon Theatres requires that any legal
issues for which a trial by jury is timely and properly demanded be submitted to a jury.”
It also emphasized that the jury trial must precede the determination of the equitable
claims regardless of the prevalence of the equitable issues:

It would make no difference if the equitable cause clearly outweighed the

legal cause so that the basic issue of the case taken as a whole is equitable.

As long as any legal cause is involved the jury rights it creates control. This
is the teaching of Beacon Theatres. . .."

34 Beacon Theatres, 359 U.S. at 510. The Beacon Theatres decision is based on the
Seventh Amendement, which guarantees the right to a jury trial for all legal claims in federal
litigation. See Granfinanciera v. Nordberg, 492 U.S. 33, 41 (1989). Although the Seventh
Amendment does not apply to the states, see Aftercare, 82 P.3d at 933 (citing Gasperini v.
Center for Humanities, Inc., 518 U.S. 415, 432 (1996)), the analogous nature of the Seventh
Amendment and Nevada’s promise that the jury trial right shall remain “inviolate” was
recognized by this Court in Aftercare, in which it was noted that Nevada’s jury trial right is “in
line with federal . . . . case law.” See id at 932 & 934. The Court in Affercare also acknowledged
that the framers of the Nevada Constitution were “undoubtedly aware of” the Seventh
Amendment when “craft[ing]” this State’s “jury trial guarantee.” /d. at 934.

35 Beacon Theatres, 359 U.S. at 511.

36369 U.S. 469 (1962). The Dairy Queen holding was cited with approval in Harmon v.
Tanner Motor Tours of Nevada, Ltd., 377 P.2d at 630.

57 Dairy Queen, 369 U.S. at 473 n.8 (quoting Thermo-Stitch, Inc. v. Chemi-Cord
Processing Corp., 294 F.2d 486, 491 (5" Cir. 1961).
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“That holding, of course, applies whether the trial judge chooses to characterize the legal
issues presented as ‘incidental’ to equitable issues or not.*® “Even an equitable main
claim cannot preclude a jury trial on a legai []claim.™

Beacon Theatres also addressed the logistics of trying a hybrid action without
abrogating the right to a jury trial:

The same court may try both legal and equitable causes in the same action .

... [The equitable relief] could, of course, be given by the court after the

jury renders its verdict. In this way the issues between these parties could

be settled in one suit giving [the plaintiff] a full jury trial of every [legal]

issue.*
The Ninth Circuit acknowledged the Beacon Theatres paradigm as the proper model for
adjudicating legal and equitable claims in GTE Sylvania Inc. v. Continental T.V., Inc.,
noting, “When issues common to both legal and equitable claims are to be tried together,
the legal issues are to be tried first, and the findings of the jury are binding on the trier of
3941

the equitable claims.

The Nevada Supreme Court articulated a similar approach in Sanguinetti v.

3 Id. at 473.

¥ Amoco Oil Co. v. Torcomian, 722 F.2d 1099, 1104 (3% Cir. 1983). “A rule to the
contrary would enable the preemptive filing of a complaint by the holder of an equitable claim,
coupled with the doctrine of res judicata, to deprive the holder of a legal claim of his Seventh
Amendment right to a jury trial.” Id.

0 Beacon Theatres, 359 U.S. at 508.

41 537 F.2d 980, 986 n.7 (9" Cir. 1976).



Strecker.” The plaintiffs sued Sanguinetti for cancellation of deeds based on allegations
of fraud. Sanguinetti counterclaimed for specific performance, damages based on the
value of services he provided, and return of his personal property.”® The case was tried to
a jury, a verdict was entered in favor of the plaintiffs, and the trial court canceled the
deeds.* Sanguinetti appealed, questioning the availability of a jury trial. The Nevada
Supreme Court concluded that the trial court acted properly by permitting the action to go
to the jury first and only thereafter awarding equitable relief:

Although the original posture of the Streckers’ suit undoubtedly invoked the

equitable jurisdiction of the court, legal issues were also raised by their

claim for damages and by Sanguinetti’s counterclaim upon the alleged oral

agreement. In these circumstances it was permissible for the court to allow

a jury to decide the legal issues, NRCP 38 and 39(b), and to reserve for

court determination all equitable issues. This is precisely what occurred.

The equitable claim for cancellation of the deed was not submitted to the

jury, but was decided by the court after receiving the jury verdict on the

legal issues.*

NRCP 38 and 39 similarly support the Beacon Theatres trial model. Rule 38 of
the Nevada Rules of Civil Procedure reinforces the Nevada Constitution’s protection of
the jury trial right, stating, “The right of trial by jury as declared by the constitution of the

State or as given by a statute of the State shall be preServed fo the parties inviolate.™®

294 Nev. 200, 577 P.2d 404 (1978).

* Sanguinetti, 577 P.2d at 406-07.

* Id. at 407.

* Id. at 409-10.

“ NEv. R. CIv. PrROC. 38(a) (emphasis added).
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The rule broadly safeguards the right by providing that a jury demand shall be deemed a
demand as to all issues so triable.” NRCP 39 fortifies the right to a civil jury trial on any
legal issue, providing:

When trial by jury has been demanded as provided in Rule 38, the action

shall be designated as a jury action. The trial of all issues so demanded

shall be by jury, unless (1) the parties . . . {stipulate] to trial by the court

sitting without a jury or (2) the court upon motion or of its own initiative

finds that a right of trial by jury . . . does not exist under the Constitution or

statues of the State.*®
The prioritization of the jury trial right in the Nevada Rules of Civil Procedure dictates
that legal claims be tried before equitable claims, as there is no better way to ensure the

preservation of this “inviolate™ right.

2. The District Court’s Failure to Allow a Jury Trial on the Legal Claims
Before Resolving the Rescission Claim was Constitutional Error.

Awada was entitled to have any of the legal claims presented in this action tried to
a jury before the trial court adjudicated the equitable claims. To determine whether an
action is based in law or equity, the courts look to the practice at common law.”” As the
Nevada Supreme Court recognized in Aftercare of Clark County v. Justice Court, “Tort

actions involving a claim for money dainages were generally triable to a jury at common

“TNEv. R. CIv. ProC. 38(c).

“ NEV. R. CIv. PROC. 39(a). Rule 39 further protects the jury trial right by authorizing a
trial court to order a trial by jury even when a party has failed to demand one. NEv. R. C1v. PROC.
39(b).

¥ Aftercare, 82 P.2d at 936.

11



law.”® The United States Supreme Court has repeatedly acknowledged that actions
requesting “a money judgment” present claims that are “unquestionably legal.”®* And the
High Court has noted that “it would be difficult to conceive of an action of a more
traditionally legal character” than “an action on a debt allegedly due under a contract.”™

The following table illustrates the overwhelming prevalence of Awada’s legal

claims:

Awada’s Claim Relief Sought Legal/Equitable?
Breach of Contract Monetary Damages Legal
Fraud Monetary Damages Legal
Civil Conspiracy Monetary Damages Legal
Tortious Interference with
Contract Monetary Damages Legal
Breach of Implied Covenant Monetary Damages Legal
Unjust Enrichment Restitution Equitable
Conversion Monetary Damages Legal
Injunctive Relief Mandatory Injunction Equitable
Accounting Accounting of profits ~ Legal®

This action unquestionably presented legal claims. Awada pled nine claims for

0 Id. at 936-37.

5! Dairy Queen, 369 U.S. at 476; see also City of Monterey v. Del Monte Dunes at
Monterery, Ltd., 526 U.S. 687, 711 (1999) (“We have recognized the general rule that monetary
relief is legal”); accord, Granfinanciera, 492 U.S. at 48; Pernell v. Southall Realty, 416 U.S.
363, 370 (1974); Ross v. Bernhard, 396 U.S. 531, 542 (1970).

4 . "
2 Dairy Queen, 369 U.S. at 477.

53 Source: Amended Complaint at AA 1031; see also Dairy Cueen, 369 U.S. at 476
(reversing bench ruling on accounting claim for retrial by jury).
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relief. The same contract which Shuffle Master sought to rescind gave rise to Ap

g}
&
e,
&
24
2]

damages claims for breach of contract, fraudulent inducement, and breach of the implied
covenant of good faith and fair dealing. The Amended Complaint also contains monetary
damage claims for civil conspiracy, tortious interference with contract, and conversion.
The only equitable claims aséerted were unjust enrichment (for which Awada sought
restitution damages) and injunctive relief. In addition to general, special, consequential,
and punitive damages, Awada prayed for the legal relief of “money damages according to
proof in the amount of all lost past and futufe profits resulting from defendants’» tortious
conduct.”*

Awada timely demanded a jury trial on all of these issues. By granting Shuffle
‘Master’s request to try its rescission claim in a bench trial prior to the jury trial of any
legal claim, the District Court violated Awada’s “inviolate” right to a jury trial as
guaranteed by the Nevada Constitution and Rules 38 and 39 of the Nevada Rules of Civil

Procedure.”

54 See AA 1042. Shuffle Master, too, pled clearly legal causes of action in its
Counterclaim including breach of contract, breach of the implied covenant of good faith and fair
dealing, intentional interference with contractual relations, intentional interference with
prospective contractual relations, and business defamation. For each of these claims, Shuffle
Master sought only monetary damages, not equitable relief. See AA 1045; 1063 (praying for “a
sum in excess of $10,000,” and “a sum, the exact amount of which will be proven at the time of
trial, for Shuffle Master’s lost earnings, both past and future.”).

55 This violation was only compounded by the Court’s denial of the Motion for New
Trial. As the original decision to lead with the equitable claim was unconstitutional, the District
Court’s failure to recognize this violation was an abuse of discretion and an additional, reversible
error. See, e.g., Langon v. Matamoros, 121 Nev. 142, 111 P.3d 1077, 1078 (2005) (order denying
new trial is reviewed for abuse of discretion).

13



3. Application of the Doctrine of Collateral Estoppel to Summarily
Dispose of the Legal Claims Was Also Unconstitutional.

Judge Glass’s conclusion that her rescission findings were summarily dispositive
of Awada’s remaining seven legal claims and two equitable claims only compounded the
constitutional violation caused by the bench trial. “Beacon Theatres prohibits a trial judge
from depriving a party of its constitutional right to a jury trial by ruling on the equitable
claims first with the result that the legal claims become barred .by the operation of
collateral estoppel principles.”*® But that is exactly what happened here.

The bifurcation of the rescission claim from the rest of the action did not merely
have the effect of barring the remaining claims and depriving Awada of the right to a jury
trial, it was designed for that purpose. Shuffle Master’s introduction to the Motion to Set
Bench Trial states, “The granting of rescission here would entirely eliminate the need for
a jury trial because such a holding would necessarily dispose of the parties’ remaining
claims. . . .7 As Judge Glass had already bought into the idea that a bench trial on
rescission would end the entire case, the fate of Awada’s remaining claims was a
foregone conclusion.

Judge Glass did not entertain any formal motion on the issue of the viability of the

remaining claims after the bench trial but permitted the parties to proffer letters

56 Wallace Motor Sales, Inc. v. American Motors Sales Corp., 780 F.2d 1049, 1066 (1st
Cir. 1985).

T AA 141,

14
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explaining their respective positions. The gist of Shuffle Master’s submission is that
summary disposition of the remaining claims was required under the doctrine of collateral
estoppel:

[TThe doctrine of collateral estoppel prohibits Plaintiffs from relitigating

these factual issues, which were actually litigated at the rescission trial and

necessary to the Court’s decision there, during a subsequent proceeding in

this case or at any other time. Plaintiffs therefore cannot proffer evidence,

through witness testimony or otherwise, that is contrary to the Court’s

factual findings.*®
Shuffle Master further argued the myriad ways that Judge Glass’s findings of fact as to
the rescission claim bar a jury trial on each of Awada’s remaining causes of action.
Concluding that the District Court’s rescission findings and conclusions “fully and finally
resolved and disposed of all of the Plaintiffs’ Claims for Relief,” the June 3, 2003, Order
adopts Shuffle Master’s collateral estoppel theory in its entirety.”

Awada timely demanded a jury trial on all legal issues. The District Court lacked
the discretion to abrogate that right simply because Shuffle Master included among its

vine counterclaims a rescission claim. As the trial court denied Shuffle Master’s motion

for summary judgment on Awada’s claims after finding genuine issues of fact which

8 AA 1108 (internal citations omitted). Collateral estoppel should not even apply here.
The general rule of collateral estoppel or “issue preclusion is that if an issue of fact or law was
actually litigated and determined by a valid and final judgment, the determination is conclusive
in a subsequent action between the parties.” Executive Mgmt. v. Ticor Title Ins. Co., 114 Nev.
823, 963 P.2d 463, 473 (1998) (emphasis added). The doctrine was improperly employed in this
case to preclude claims adjudicated not in prior litigation, but in the same litigation.

¥ AA 1415,
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precluded judgment as a matter of law mere months before the trial,” these litigants were

‘entitled “to a jury’s determination, at a minimum,” of their contract and tort claims

praying for monetary damages. Nothing short of complete reversal and remand for a new

trial can cure these constitutional violations. Accordingly, this Court must: 1) reverse and
set aside the Findings of Fact and Conclusions of Law; 2) reverse and set aside the Order

Regarding Rescission; 3) reverse and set aside the June 3, 2005, Order deeming the

adjudication of the rescission claim final and dispositive of all remaining claims; and 4)

order a new trial of all claims in which the legal claims will be tried to a jury before any

remaining equitable claims are decided.®’

B. THE DISTRICT COURT ABUSED ITS DISCRETION BY RULING IN
FAVOR OF SHUFFLE MASTER ON THE RESCISSION CLAIM
BECAUSE IT LACKED SUBSTANTIAL EVIDENCE OF FRAUD OR A
MATERIAL FAILURE OF PERFORMANCE.

For more than 150 years, the United States Supreme Court has held steadfast to the
idea that it is an “extraordinary powef in a court . . .[of equity] to rescind contracts at all,
instead of leaving [the] parties to a suit at law for their damages.”®* Although the

question of whether rescission shall be granted rests largely in the discretion of the

court,® great caution is required as rescission allows an aggrieved party to completely

5 Ross, 396 U.S. at 542, See Shuffle Master’s Motion for Partial Summary Judgment at
AA 4; 12/13/04 Order denying same at AA 1028. '

81 See, e.g., Amoco Oil Co., 722 F.2d at 1103.
- 82 Samuel Veazie v. Williams, 24 U.S. 134, 157 (1850).
8 Canepa v. Durham, 62 Nev. 417, 153 P.2d 899, 904 (1944).
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abrogate an otherwise valid agreement.*

No legitimate basis for rescission was demonstrated here. The trial court granted
rescission after finding that Awada “failed to disclose™ that he had “licensed to IGT a[n
unrelated] video poker game [also] known as 3 Way Action.” However, the evidence
demonstrated that: 1) Shuffle Master knew about the IGT/Awada Contract before it
executed the Agreement; 2) even if it did not know about the IGT deal prior to the Awada
contract, Shuffle Master’s ratification of the Awada contract with knowledge of the IGT
relationship precluded any rescission claim; and 3) regardless, IGT’s use of the name for
an unrelated game was not important to Shuffle Master and could not be considered a
“material” omission.

The second basis for the District Court’s rescission ruling was the conclusion that
“Plaintiffs materially failed to perform their obligations under the Game Option
Agreement” by refusing to execute a separate license agreement.”® But this finding was
also unsupported by the evidence. The Agreement was unilateral and imposed obligations
only on Shuffle Master, the optionee. Shuffle Master did not exercise the option by

paying the $50,000 option price prior to the expiration of the option period. Thus, the

 Great Am. Ins. Co. v. Gen. Builders, Inc., 934 P.2d 257, 262 (Nev. 1997); Havas v.
Bernhard, 461 P.2d 857, 860 (Nev. 1969).

§ AA 1420. This finding is also factually erroneous. Awada did not license to IGT a
video game, just the name “3 Way Action.”

56 AA 1428.
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option expired, and Awada had no obligations under the Agreement. With no evidence to
support its findings of fraud or material failure of performance, the District Court abused
its discretion by granting rescission.®’”

1. Shuffle Master’s Evidence of Fraud Fell Short of “Substantial.”

To establish fraud in the inducement, Shuffle Master was required to prove by
clear and convincing evidence: (1) a false representation or material omission by Awada;
(2) Awada’s knowledge or belief that the representation was false or that the omitted
information was material; (3) Awada’s intention to induce Shuffle Master to consent to
the contract’s formation; (4) Shufﬂé Master’s justifiable reliance upon the
misrepresentation or omission; and {5) damage.*® The evidence failed to establish either

of the first two prongs.

a. Shuffle Master Knew about the IGT Deal before Executing the
Game Option Agreement.

Awada specifically disclosed and discussed his IGT contract with Shuffle Master
prior to entering into the Game Option Agreement. On December 10, 1999, Awada and

Shuffle Master’s (then) CEO, Joseph Lahti, met to discuss the Agreement. Lahti made

57 See Gepford v. Gepford, 116 Nev. 1033, 1036, 13 P.3d 47, 49 (2000).

68 See J A. Jones Construction Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 89
P.3d 1009, 1018 (2004); Pacific Maxon, Inc. v. Wilson, 96 Nev. 867, 619 P.2d 816, 818 (1980)
(the party seeking rescission has the burden of establishing that a representation is false, and that

it was material to the transaction, that it was actually relied on). Fraud may not be presumed.
Havas v. Alger, 85 Nev. 627,461 P.2d 857, 860 (1969).
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69 M Y - ar Savicting relatinnchi
5 These notes reflect that Awada disclosed an “existing relationship

notes of this meeting
with IGT” for a “video poker game™ at this meeting and confirm that Shuffle Master had
knowledge of IGT’s interest in the “3 Way Action” name before it executed the
Agreement.”

Shuffle Master was so completely aware of Awada’s deal with IGT™ that it even
took the time and energy to disclose it in the employee newsletter. On January 3, 2000,
Awada started work as an employee of Shuffle Master.”” When the company newsletter
came out the following month, it introduced Awada as a game developer with “a video
poker game also called 3 Way Action in production by IGT”:

[Awada] enjoyed working in gaming and worked his way to shift manager

and then department manager. His casino experience includes the pit, poker

and slots. His true passion, however, is creating and developing games.
Currently, [Awada] has several games being developed. There is a

5 Tr. vol. I at 84, 214, 236-39; PTE 6-8 at AA 282, 720, and 546, respectively.
A A 543 and 546.
TAA 542-43, lines 18-25; 1-12.

2 Mark Yoseloff, Shuffle Master’s CEQ at the time of trial, testified that he likely had
someone at Shuffle Master conduct due diligence regarding any 3 Way Action trademarks before
executing the Agreement with Awada. Tr. vol. I at 85.Thus, even if Awada did not tell Shuffle
Master about the IGT deal as Mr. Lahti’s notes reflect, at the very least, the evidence established
that Shuffle Master was on constructive notice. See Howard v. Howard, 69 Nev. 12,239 P.2d
584, 589 (1952) (“it is said that knowledge by the defrauded person of facts which in the exercise
of proper prudence would enable him to learn of the fraud is usually deemed equivalent to
discovery”). '

BAA 568, 92.
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video poker game also called 3 Way Action in production by IGT.®

Even the testimony of Shuffle Master’s own witnesses as to this alleged
misrepresentation seriously missed the “clear and convincing” mark as it was luke warm
at best. Shuffle Master’s own CEO could not say that Awada “intentionally concealed”
the fact that the IGT game shared the “3 Way Action” name; he testified only that Awada
was just “a bit vague” on the subject.”

Although Awada disclosed his IGT relationship to Shuffle Master (who also had
and appreciated the opportunity to conduct due diligence and discover IGT’s trademark
rights to the “3 Way Action” name) and Shuffle Master disclosed it to the world in its
company newsletter, Judge Glass determined that Awada so affirmatively concealed the
IGT deal that rescission was in order.” Judge Glass’s Findings of Fact and Conclusions
of Law and all of the orders it engendered must be reversed because the first element of
fraud — a false representation or omission — was not established at all, let alone With clear

and convincing evidence.”

TAA 867.

5 Tr. vol. I at 86.

% AA 1423-32.

77 If Awada made no “false representation” then the second element necessary for
rescission — knowledge or belief that the representation was false — is also lacking. See J.4. Jones

Construction Co., 89 P.3d at 1018.
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b. Long After Admittedly Acquiring Full Knowledge of IGT’s
Interest, Shuffle Master Ratified the Awada Agreement.

Rescission was also unavailable because Shuffle Master ratified the Agreement
after it unquestionably knew that IGT had the right to use the “3 Way Action” name.
Ratification may be express or implied,” and the right to rescind for fraud may be
waived.” Where, after discovery of fraud entitling a party to rescind a contract for the
exchange of property, the defrauded party continues to treaf the property as his own or
acts inconsistently with the right to rescind, he will be held to have elected to ratify the
contract.®

Even if Shuffle Master’s witnesses took the position at trial that they were not
expressly told in December 1999 about IGT’s rights to the game name, they eipressly
admitted full knowledge as of February or March 2000 — months before the period for
exercising the option even commenced.®* Shuffle Master contacted IGT directly to
discuss its trademark, and IGT had no objection to Shuffle Master’s use of the “3 Way

Action” name.® And despite knowledge that it would have to share the name with IGT,

Shuffle Master still pursued Awada’s table game. At trial, Yoseloff admitted that he never

8 poweroil Mfg. Co. v. Carstensen, 419 P.2d 793 (Wash 1966).
®Vanier v. Ponsoldt, 833 P.2d 949 (Kan. 1992).
0Beehe v. James, 8 P.2d 803 (Mont. 1932); Milton v. Hare, 280 P. 511 (Or. 1929).

81 Tr. vol. T at 34-36. Shuffle Master’s trial counsel also conceded that the company had
“institutional knowledge” of the IGT deal in February 2000. Id. at 88.

82 Id. at 31, 142-144, and 192.
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toid Awada that Shuffle Master did not want to go forward with the deal or attempted to
revise the Game Option Agreement after learning of IGT’s rights. Shuffle Master was
not fgoing to “throw away [this] business opportunity.”™’

With full knowledge of IGT’s rights to the “3 Way Action” name, Shuffle Master
continued to go forward with its plan to acquire the table game. Shuffle Master’s actions
ratified the Agreement, cleansed it of any fraud, and precluded Shuffle Master from.
obtaining rescission.

C. Even If Concealed, IGT’s Right to the Game Name Was Not
Sufficiently Material to Shuffle Master to Warrant Rescission.

To warrant equitable relief from a contract induced by fraud, a misrepresentation
or omission must be material. It must have animated and controlled the conduct of the
parties,** gone to the essence of the agreement, and not have been merely incidental.®* The
fact is that no one at Shuffle Master cared about IGT’s rights to the name until Awada
sued and Shuffle Master had to scramble for a defense.

The irrelevancy of the IGT deal was demonstrated by the complete ambivalence of
Shuffle Master executives about the topic. Yoseloff, upon learning of the IGT deal, had

no intention to “abandon the table game at that point.”*® Brooke Dunn, who contacted

® Id. at p. 98; see also id. at p. 95-97, 195, 199, and 201.
“See, e.g., Canepa, 153 P.2d at 899.
¥See id.

8 Tr. vol. I at 37.
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GT at Yoseloff's direction to discuss the situation, testified that IGT declared, “no harm

g

no foul” and for Shuffle Master, that was the “end of the discussion” about IGT.¥ Most
importantly, however, when asked at trial whether knowledge of the IGT rights in the
name in December 1999 “would . . . have made a difference,” former CEO Lahti candidly
admitted, “from my standpoint it wasn’t material.”*® The immateriality of IGT’s interest
made it impossible for Shuffle Master to prove fraud, and rescission should not have been

granted.

2. The District Court Abused its Discretion in Concluding that Awada
Materially Failed to Perform the Agreement.

The second legal basis cited by the District Court in support of its rescission order
is that Awada’s refusal to execute a separate license agreement once Shuffle Master
declared its desire to exercise the option to purchase 3 Way Action constituted a material
breach of the Agreement warranting rescission.*”” To reach this conclusion, the District
Court had to insert a new term into this unambiguous option agreement in contravention

of Nevada’s rules of contract interpretation.

¥ Tr. vol. T at 141-44.

8 Jd. at 239 (emphasis added). Shuffle Master’s continued interest in, and pursuit of, the
game after admitted knowledge of the IGT deal, see supra, is additional evidence of its
immateriality.

¥ AA 1420.
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a. Only Shujffle Master Had Obligations under this Unilateral

Agreement.

The Agreement, like all option contracts, is a unilateral contract.”® Only one party
had obligations. That party was the optionee, Shuffle Master. The only obligation on
Awada’s part as the optionor was “a mere offer, requiring unconditional acceptance [by
Shuffle Master in order that a contract may be created.”"' Until that unconditional
acceptance was tendered, Awada had no obligation that he could fail to perform.

b. The District Court Abused its Discretion by Writing a Separate
License Document Requirement into the Unambiguous
Agreement.

The Nevada Supreme Court acknowledged in Gartland v. Giesler, “It is axiomatic
that a court will not rewrite a contract for the parties.”” But that is exactly what Judge
Glass did in this case. There is no mention in the Agreement of a requirement for a
separate license agreement — particularly as a condition to Shuffle Master’s obligation to
pay the $50,000 option price. To the contrary, read according to its plain meaning, the
Agreement required Shuffle Master to pay the option price in order to exercise the option

and give rise to any obligation on the part of Awada.”® Since it is undisputed that the
g Yy g p P

% McCall v. Carlson, 63 Nev. 390, 172 P.2d 171, 185 (1946).

N Id: see also, Finnell v. Bromberg, 79 Nev. 211, 220-21, 381 P.2d 221, 225-26 (1963)
(“[A]n option must be unequivocally accepted according to its terms in order to constitute a legal
and binding acceptance. Many authorities are cited in support of this proposition. [Optionee]
does not contest this rule and it is undeniably good law”).

296 Nev. 53, 604 P.2d 1238, 1239 (1980).
% AA 1006 (stating that the option price is “payable upon exercise of the option”).
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huffle Master, that triggering event never occurred, and
Awada’s obligation to license the game to Shuffle Master never ripened.

The only performance obligation that Awada could have had under the Agreement
was the obligation to sell the game had Shuffle Master actually exercised the option.
Shuffle Master’s failure to exercise that option by paying the option fee stopped that
obligation from ever arising and made it legally impossible for Awada to breach the
Agreement. Judge Glass’s conclusion that Awada had the additional obligation to execute
a séparate license agreement before Shuffle Master had to pay the option price was an
abuse of discretion. As there was no legally valid basis for rescission, reversal and
remand is required.

C. THE DISTRICT COURT ERRED WHEN GRANTING SUMMARY
JUDGMENT ON AWADA’S REMAINING CLAIMS.

The District Court’s June 3, 2006, Order is flawed for two additional reasons,
either of which independently compel reversal. The first deficiency is one of form: The
Order lacks the requisite statement of undisputed facts and legal grounds on which

summary judgment was granted.” The second defect is substantive: Adjudication of the

% The language in the June 3, 2005, Order indicating that all of Awada’s claims were
“dismissed with prejudice” is misleading. See AA 1415. The actual effect of the decision was to
grant summary judgment, not dismissal. When a trial court considers matters outside of the

sizadings, its “dismissal” is treated as a summary judgment. Meyer v. Sunrise Hosp., 117 Nev.
313,22 P.3d 1142 (2001). The District Court based the disposal of the entirety of Awada’s
Amended Complaint on its findings of fact and conclusions of law from the bench trial of the
rescission claim. See AA 1415. Shuffle Master’s letter setting forth its argument for “dismissal”
of Awada’s Amended Complaint argues the summary judgment standard. See AA 1108
(“Plaintiffs cannot show the existence of a genuine issue of material fact warranting a trial on -
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rescission claim did not resolve all the issues presente
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action. Accordingly, the District Court could not have reasonably concluded that the
record, viewed in the light most favorable to Awada, presented no genuine issues of
material fact, particularly when summary judgment on these claims had been denied mere

months earlier.

1. The Summary Disposition of Awada’s Claims Was Erroneous because
the Order Lacks the Required Statement of Grounds.

Rule 56(c) of the Nevada Rules of Civil Procedure provides, “An order granting
summary judgment shall set forth the undisputed material facts and legal determination on
which the court granted summary judgment.”® The rule clearly and unambiguously
requires a district court granting summary judgment to state the undisputed facts and legal
grounds upon which that judgment is founded.

The District Court completely ignored this requirement when granting summary
judgment on Awada’s Amended Complaint. The June 3, 2005, Order disposes of nine
claims but does not identify a single undisputed fact or provide any legal analysis of why

summary judgment is required as a matter of law on those claims. Such a casual disposal

the merits of any of the nine claims set forth in their Amended Complaint.”) (emphasis added).
After pages of argument about the effect of various evidentiary items on Awada’s claims, Shuffle
Master concludes by alternatively requesting the opportunity “to fully brief these issues#hrough
a motion for summary judgment and/or to dismiss.” AA 1112. This Court reviews orders
granting summary judgment de novo. Wood v. Safeway, Inc., ___Nev. _, 121 P.3d 1026, 1031
(2005).

% NEv. R. CIv. PROC. 56(c).
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2. Summary Judgment on the Entirety of Awada’s Amended Complaint
Was Not Available.

Summary judgment is available only when the evidence, viewed in the light most
favorable to the non-moving party, demonstrates the existence of “no genuine issue of
material fact . . . and the moving party is entitled to judgment as a matter of law.”™® Judge
Glass summarily adjudicated all nine of Awada’s claims on the basis that “the Findings of
Fact and Conclusions of Law filed on May 18, 2005, fully and finally resolved and
disposed of all of the Plaintiffs’ Claims for Relief,” leaving “no remaining triable issues
before the Court.”” This ruling was flatly incorrect.

The Court’s adjudication of Shuffle Master’s rescission claim did not resolve
every claim asserted in this case. The only issue before the District Court when it
undertook to try the rescission claim was whether Shuffle Master was induced to enter
into the Agreement based upon false representations by Awada.”® The focus of this claim
was Awada’s actions or inactions. The Amended Complaint, however, contains claims
that do not hinge on the validity of the Agreement and focus on Shuffle Master's actions.

Awada’s fraud and civil conspiracy claims allege that Shuffle Master’s act of

executing the Agreement and representing to Awada good faith intentions of promoting 3

% Wood, 121 P.2d at 1029 & 1031.
7 AA 1415.
%% AA 1045.
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Way Action was part of a secret corpor:
not dependent upon the enforceability of the Agreement, just Shuffle Master’s act of
negotiating that Agreement. The Court’s Findings of Fact on rescission are irrelevant to
the fraud and conspiracy claims.

The tortious interference claim was similarly divorced from the contract facts.
Awada alleged that, by employing the business strategy that killed 3 Way Acrion and
copying it with Triple Shot, Shuffle Master interfered with Awada’s ability to place the
game in casinos. Again, none of the Findings of Fact or Conclusions of Law had any
bearing upon — let alone completely resolved — this claim.

The injunctive relief claim was also not dependent upon the contract findings.
Awada sought an injunction to keep Shuffle Master from exploiting 7riple Shot because it
was the product of fraudulent and unlawful appropriation of the 3 Way Action game
concept. The District Court had no factual basis for the summary disposal of this
injunctive relief claim, particularly when she affirmatively acknowledged on the record
that Triple Shot is “a variation” of 3 Way Action.”

In December, 2004, the District Court denied Shuffle Master’s motion for

summary judgment on these claims, finding “there are still factual issues in dispute.”'®

The District Court was presented with no additional evidence on these non-contract

% Ty, vol. 1T at 34,

1 See Motion at AA 4-136, 12/13/04 Order at AA 1028, and Minutes of Hearing at AA
1029.
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claims
in dispute” did not evaporate, they were just ignored by a judge who was evidently
frustrated that her attempts to help the parties to a settlement of their claims were
fruitless. The minutes of the hearing preceding the final adjudication of Awada’s claims
project this frustration:

Court stated it presided over the trial; it attempted to settle the

matter; everything in this case has been dealt with and the

case is over and DIRECTED the parties to quit wasting their

time as there is nothing else left.'”
Frustration at the inability to bring litigants to settlement, however, is not a valid basis for
the summary adjudication of viable claims for which a jury trial has been timely
demanded. Genuine issues of material fact — unresolved by the rescission trial —
precluded the District Court from the wholesale dismissal of Awada’s Amended
Complaint as a matter of law. At the very least, the June 3, 2005, Order must be set aside,
and a new trial on the non-rescission claims must be ordered.

CONCLUSION
The District Court ordered rescission without substantial evidence and ignored

genuine issues of material fact to summarily adjudicate nine disparate claims, violating
Awada’s and Gaming’s constitutional right to a jury trial. This Court must: 1) reverse and
set aside the Findings of Fact and Conclusions of Law; 2) reverse and set aside the Order

Regarding Rescission; 3) reverse and set aside the June 3, 2005, Order deeming the

T AA 1103.
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order a new trial of all claims in which the legal claims will be tried to a jury before any

remaining equitable claims may be decided.
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