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aggregating about $10,000,000, and the Prior Loan and the Edelstein Loan, as
amended, would become a second position lien on the Project.

C. There was a fixed price construction agreement with a viable and reputable
general contractor which would deliver all of the required construction for the
Project at a cost of approximately $79,000,000.

D. There would be $60,000,000 in Alender approved® pre-sales and/or pre-leases
(the “Pre-Sales Contracts”) prior to closing of the Senior Loan, which would
provide sources of repayment of the Senior Loan in those amounts.

E. Based upon pro formas prepared by Developer and vetted by the SFC, Scott, and
BOK nprior to the Plaintiffs making any commitments with respect to the Senior
Loan, the total acquisition, development, and construction costs estimated for the
Project were $120,000,000 and the total revenues estimated for the Project were
$154,000,000, for a projected net income of $34,000,000 from the Project. Scott
and SFC provided these pro formas to Plaintiffs in May, 2007.

F. SFC and BOK had rigorously underwritten the financial pro formas and the
financial viability of the Project and were relying primarily on the financial
viability of the Project in making the Senior Loan.

G. Tharaldson’s exposure on the Guaranty and TM2I's exposure on the TM21
Guaranty of the Senior Loan would be limited 1o any excess of the Senior Loan
batance on any given day over the fair market value of all of the collateral for the
Senior Loan (including the Project, the Construction Contract, and the Pre-Sales
Contracts.)

132.  Communications between Plaintiffs and SFC/Scott concerning the Manhattan West Loan,
and SFC/Scott’s material misrepresentations and omissions relating to that loan occurred over the period
between February 15, 2007 and execution of the Senior Loan documents on January 22, 2008. The
communications were numerous, They were oral and written, formal and informal, in person and
telephonic. Sometimes théy were 1o more formal than Scott dropping into Tharaldson’s ofﬁce to chat,

and most communications were undocumented. Among the many communications were the following:
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February 15, 2007
April 12, 2007

April 18,2007

April 30, 2007
May 6, 2007
May 17, 2007

May 21, 2007
October 12, 2007

October 19, 2007

November 19, 2007

January 22, 2008
February 25, 2008

Initial presentation by Scott and Edelstein of
proposed Manhattan West Loan.

SFC submits first Manhattan West Loan analysis
summary to Plaintiffs.

Email communication from CVFS to Scott
concerning pre-sale amounts with no mention of
sales to insiders,

Tharaldson executes first financing commiiment
letter.

SFC discusses modifying loan. Does not mention
related parly pre-sales.

Tharaldson cxecutes $8 million financing
commitment.

SFC provides project pro formas to Plaintiffs.

" Tharaldson executes modified financing

commitment letter.

Scott provides updated financial analysis which
has no indication project revenues would drop to
$10 million and no indication that developer
would be relying on related party sales.

SFC provides updated projections with 1o
indication of related party sales.

Tharaldson executes Senior Loan documents.

Tharaldson executes revised commitment letter.

Plaintiffs understood all of the foregoing statements to be true and this understanding is

reflected in part in a Conditional Commitment Letter dated April 27, 2007 and a modification to

Conditional Commitment Letter dated October 8,2007. The April 27, 2007 Conditional Commitment

Letter stated that it was contingent on:

405,0005 1038661.1

“Subordination of Land Loan to Senior Construction Loan.”

“Senior Construction Loan personally guaranteed by Gary D. Tharaldson.”

“Monthly lender inspection and third party inspections.”

“Voucher control on all draws.”

“Acceptable abacus feasibility analysis on entire Project.”

“Acceptable lender approved project budget.”
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s “Acceptable GMP contract assigned to lender.”

» “All sales must be approved by lender.”

s “Lender and Participant to verify cash flow and IRR calculations.”

¢ *“Total pre-sale revenue $60 million required to be secured before vertical
financing.”

¢ “A minimum of monthly SFC on site inspections will be required.”

134. Scott, SFC, BOK and Defendant Maslon knew that Scott and SFC occupied a fiduciary
relationship with Plaintiffs based on the overall longstanding business advisory relationship and
specifically with reference to the several Participation Agreements relating to various components of the
Prior Loan and the Edelstein Loan.

135. Consistent with their prior course of dealing, Plaintiffs relied upon the lending experience
and expertise of Scott and SFC to perform the underlying due dili gence with respect to the Senior Loan,
to engage counsel to represent both SFC and Plaintiffs in preparation of the appropriate loan
documentation, and to properly close and administer the Senior Loan.

136. Consistent with their prior course of dealing, Plaintiffs relied upon the legal advice and
counsel of Defendant Maslon and on its expertise in drafting appropriate loan documentation and
pro‘vidipg competent legal advice,

137.  Defendant Maslon knew that SFC and BOK, as Co-Lead Lenders, also occupied a
fiduciary rclatioz;ship with Plaintiffs with specific reference to the Senior Loan as a participant in the
Senior Loan, as the intended Guarantors of the Senior Loan, and as sole owner of the Prior Loan and the
Edelstein Loan to be subordinated to the Senior Loan.

138. Defendant Maslon knew or should have known but did not identify and disclose to
Plaintiffs that the Senior Loan transaction presented direct and substantial conflicts between: (a) SEC's
and Scott=s position as fiduciaries to Plaintiffs with respect to Plaintiffs’100% ownership interest in the
Prior Loan and the Edelstein Loan; (b) Scott’s, SFC’s and BOK's position as fiduciaries to all Senior
Loan participants, including CVSF; and (c) Scott’s SFC’s and BOK s position as fiduciaries to Plaintiffs
with respect to the guarantees from Tharaldson and TM2.

139.  In connection with the Senior Loan, Scott, SFC, BOK and Defendant Maslon made

misrepresentations to Plaintiffs and failed to disclose to Plaintiffs material information concerning the
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Project and the Senior Loan, which are described in the following sections.

Deteriorated Financial Prospects.

140. SFC, Scott and BOK attached to the Senior Loan Agreement a pro forma for the Project
that showed projected net income for the Project of $ 10,000,000 rather than the $34,000,000 reflected in
the pro forma SFC, Scott, and BOK had previously provided to Plaintiffs and on which Plaintiffs had
relied in agreeing to the Plaintiffs’ Senior Loan Documents,

141, SFC, Scott and BOK knew about and initialed the revised pro forma showing estimated
net income from the Project less than one-third of the amount represented to Plaintiffs,

142. SFC, Scott and BOK failed to disclose the revised pro formato Plaintiffs or ask Plaintiffs
to initial it

143, The revised pro forma was highly material and Plaintiffs never would have agreed to the
Plaintiffs’ Senior Loan Documents had they kriown of the substantial deterioration in the projected
financial viability of the Project.

Primary Reliance on Guarantors.

144. SFC, Scott and BOK failed to disclose to Plaintiffs that their underwriting of the Senior
Loan relied salely on the Guaranty and the TM21 Guaranty, not on the financial viability of the Project.
Instead they misled Plaintiffs into believing that SFC, Scott and BOK had found the Senior Loan to be
credit worthy on the basis of the merits and projected performance of the Manhattan West Project.

145.  Plaintiffs never would have agreed to the Plaintiffs= Senior Loan Documents had they

known that SFC, Scott and BOK were not relying primarily on the financial viability of the Project in

underwriting the Senior Loan.

146. SFC, Scott and BOK later admitted to Plaintiffs orally in October 2008 and in writing in
December 2008 that their underwriting of the Senior Loan had relied solely on th_c financial resources of
the Guarantors and not primarily on the financial viability of the Project as Plaintiffs had understood.

Fraud Relating to the Pre-sale Condition.

147. A condition 1o the closing of the Senior Loan, and therefore to the effectiveness of
Plaintiffs’ Senior Loan Documents was that $60,000,000 in “lender approved” pre-sales and/or pre-

Jeases must have occurred (the “Pre-Sale Condition™). (Senior Loan Agreement 4.1.3, 1.16.)
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148.  Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents had they
known that the Pre-Sale Condition was not satisfied, because bona fide, third party pre-sales and pre-
leases provide an assurance of true market interest in a project and a known source of revenue for
repayment of the loan.

149,  SFC, Scott, BOK and Defendant Maslon knew or should have known that the Pre-Sale
Condition was commercially atypical and unreasonable because it used language unusual for this type of
a condition in large commercial loans, by not expressly requiring that Pre-Sales be bona fide sales to
parties unrelated to the borrower and its affiliates, as this condition is designed to provide strong
evidence of market acceptance of the project from persons whose net worth is not already invested in the
project. Defendant Maslon, as counsel for Plaintiffs, knew or should have known when it drafted this
provision that it did not adequately protect Plaintiffs® legal and financial interesis. Defendant Maslon
had a duty to draft the Pre-Sale Condition in such a way as to protect Plaintiffs’ interests or advise
Plaintiffs if it did not.

150.  SFC, Scott, BOK and Defendant Maslon had a duty nat to approve and count toward
satisfaction of the pre-sale condition, pre-sales that were made to insiders, affiliates or other persons or
entities related to the borrower. Nevcdheleés, SFC, Scott and BOK certified atthe closing of the Senior
Loan that there were $62,700,000 of “lender approved” pre-sales and/or pre-leases; and that the Pre-Sale
Condition had been satisfied. It was notreasonable or appropriate to make this certification. Defendant
Maslon opined that the conditions precedent had been met. It was not reasonable or appropriate to give
this opinion.

151. SFC, Scott and BOK certified that the lender approved pre-sales and/or pre-leases
consisted of $45,000,000 in residential pre-sales and $17,250,000 of commercial pre-sales and/or pre-
leases.

152. SFC, Scott, BOK and Defendant Maslon knew or should have known that at the closing
of the Senior Loan, at least $2,500,000 of the “lender approved” residential pre-sales (5.6%) were sales
to parties closely related to Gemstone West Inc., including but not limited to family members of
Gemstone West Inc.’s principal Alex Edelstein (Alex Edelstein, Charles Edelstein, Sara Edelstein), Peter
Smith (Gemstone WestInc.'s COO), and Defendant Scott. Other “lender approved” residential pre-sales
may also be questionable related party sales.
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153. SFC, Scatt, BOK and Defendant Maslon knew or should have known that at the closing
of the Senior Loan, all $17,250,000 of the commercial pre-sales and/or pre-leases were sales and/or
Jeases to parties.closely related to the Gemstone West Inc. All three pre-leases were with affiliates of the
Gemstone West Inc. (Manhattan West Residential, Inc., Gemstone Coffee House, LLC, and Gemstone
Development LLC (1,800 square feet)). The one commercial sale ($5,500,000) was to Santa Rita
Management Company, an entity owned by Edelstein’s father.

154, SEC, Scott, BOX and Defendant Maslon failed to disclosé to Plaintiffs that highly
questionable related party sales and leases made up nearly one third of the entire $60,000,000 in “lender
approved” pre-sales.

155. The certification by SFC, Scott, and BOK that the Pre-Sale Condition had been satisfied
was false and fraudulent. The opinion by Defendant Maslon that the conditions precedent had been
satisfied was incorrect, and Defendant Maslon did not have a reasonable basis for making the opinion.

156. After the closing of the Senior Loan, many of the related party condominium sales and the
$5.5 million office sale were cancelled. The office sale was then “replaced” by a lease to Gemstone
West Inc.’s affiliate Gemstone Development, L.L.C. (19,861 square feet).

Fraud Relating to First Lien Condition.

157. A condition to the closing of the Senior Loan, and therefore to the effectiveness of
Plaintiffs’ Senior Loan Documents, was that the Gemstone West Inc. provide a first position Deed of
Trust on the Project (the “First Lien Condition”). (Senior Loan Agreement 3.1.1, 118, 3.1.3,3.1.4)

158.  Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents had they
known that the First Lien Condition was not satisfied, because of the hassle, expense, and uncertainty of
resolving senior lien claims.

159. SFC, Scott, BOK and Defendant Maslon were aware prior to the closing of the Senior
Loan of any construction work that had been performed on the Project prior to recording of the Senior
Loan Deed of Trust, that might cause a broken priority with respect to the Senior Loan.

160.  SFC, Scott, BOK and Defendant Maslon knew or should have known that under NRS
108.225(1) and (2) mechanics liens for any work performed prior to the recording date of the Senior
Loan Deed of Trust (the “Priority Construction Liens") would be prior and superior to the Senjor Loan
Deed of Trust.
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16t. SFC, Scott, BOK and Defendant Maslon also knew that the Deeds of Trust securing the
Pﬁor Loan were priot and superior to any Priority Construction Liens.

162. SFC, Scott, BOK and Defendant Maslon failed to inform Plaintiffs prior to the closing of
the Senior Loan of the existence or amount of any Priority Construction Liens and the fact that they
enjoyed a statutory preference over the Deed of Trust securing the Senior Loan.

163.  SFC, Scott, and BOK certified at the closing of the Senior Loan that the First Lien
Condition had been satisfied.

164. This certification was a misrepresentation and a fraud.

165. Defendant Maslon issued its expert legal opinion stating affirmatively that the conditions
precedent has been satisfied. Defendant Maslon knew or should have known that its opinion was
incorrect and that it did not have a reasonable basis for giving the opinion.

Insurance Over Broken Priority; Switched Title Insurance Companies.

166. Rather than informing Plaintiffs of any Priority Construction Liens that enjoyed statutory
priority over the Senior Loan Deed of Trust, SFC, Scott, BOK and Defendant Maslon chose to “insure
over” the Priority Construction Liens in atitle policy issued by Maslon and SFC’s chosen title company,
Commonwealth Land Title Insurance Company (“Commonwealth”). SFC, Scott, BOK and Defendant
Maslon did not disclose this decision to Plaintiffs.

167. This was a change from First American Title Insurance Co. (“First American”) which had
provided the title work and title insurance on the Prior Loan and the Edelstein Loan.

168. SFC, Scott, BOK and Defendant Masion failed to inform Plaintiffs pricr to the closing of
the Senior Loan that they had chosen to “insure over” any Priority Construction Liens or that they had
switched from First American to Commonwealth.

169. Defendant Maslon, SFC, Scott and BOK knew or should have known that
Commonwealth was financially troubled and that First American was not.

170. Defendant Maslon, SFC, Scott end BOK failed to inform Plaintiffs prior to the closing of
the Senior Loan, of Commonwealth=s questionable financial condition.

171.  Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents had they
known that Defendant Maslon, SFC, Scott and BOK were insuring over lhe Priority Construction Liens
and were switching from First American to Commonwealth.
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172. InNovember 2008, the Nebraska Insurance Commissioner informed Common-wealth that
it was in a “hazardous financial condition” under Nebraska law and filed a petitibn for rehabilitation
against Commonwealth. Commonwealth consented to the rehabilitation petition. '

173, Also in November 2008, the parent company of Commonwealth, Land America Financial
Group, Inc. filed a petition under Chapter 11 of the Bankruptey Code.

174. On or about December 22, 2008, under regulatory pressure on Commonwealth, Fidelity
National Title Insurance Company acquired Commonwealth from its parent company. 1tis not presently
known whether Fidelity National Title Insurance Company assumed all of the liabilities of
Commonwealth,

Subordination Exacerbates Broken Priority.

175. Defendant Maslon, SFC, Scott and BOK knew or should have known that subordinating
the Deeds of Trust securing the Prior Loan to the Deed of Trust securing the Senior Loan would create a
substantial risk of elevating any Priority Construction Liens in priority ahead of the Priar Loan.

176. Defendant Maslon, SFC. Scott and BOK failed to inform Plaintiffs of the risk that any
Priority Construction Liens would become senior to the Deeds of Trust securing the Prior Loan as a
result of the Subordination and to provide their evaluation of that risk, '

177. Defendant Maslon, SFC, Scott and BOK caused the Subordination Agreement to be
drafted in a menner that substantially increased the risk that any Priority Construction Liens would
become senior to the Prior Loan as a result of the Subordination. Specifically, paragraph 1 provides that
the extent of the subordination is "as though the Mezzanine Deeds of Trust had been recorded
subsequent to the recordation of the $1 10,000,000 Senior Debt Deed of Trust.” Under that hypothetical
recording order, the Prior Loan would also have been subordinate to any previously vested Priority
Construction Liens. If the language of paragraph 1 had been drafted so that the extent of the
subordination were "as though the Senior Debt Deed of Trust had been recorded prior to the recordation
of the Mezzanine Deeds of Trust” that argument would be negated. Also paragraph 10 provides that this
Subordination Agreement “"shall not be construed as affecting the priority of any other iiens or
encumbtances in favor of SFC on the Trust Property." The failure also to negate any intent to affect the
priority of other liens arguably supports giving effect to the literal language of paragraph 1.

178.  Plaintiffs would not have agreed to the Plaintiffs’ Senior Loan Documents, had they
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known that Defendant Maslon, SFC, Scott and BOK through their drafling of the Subotdination had
substantially increased the risk of any Priority Construction Liens gaining priority over the Deeds of
Trust securing the Prior Loan and the Edelstein Loan.

179. Defendant Malson, SFC, Scott and BOX failed to inform Plaintiffs that the Subordination
Agreement had been drafted in a manner that substantially increased the risk that any Priotity
Construction Liens would become senior to the Prior Loan as a result of the Subordination.

Fraud Relating to Terms of Guaranty, the TM2I Guaranty and the Subordination.

180. As Fiduciaries, Defendant Maslon, Scott, SFC and BOK had a duty to disclose that they
were preparing legal instrurnents that had the effect of negating protective provisions of Nevada law.

18]. Defendant Maslon, SFC, Scott and BOK caused to be prepared and submitted to
Tharaldson for signature a form of Guaranty of the Senior Loan that contained a Nevada choice of law
provision.

182. Defendant Maslon, SFC, Scott and BOK knew or should have known that Nevada law
provided a single action rule and also accarded to a guarantor of a real estate loan a fair market value
defense, insuring that the guarantor’s exposure fora deficiency judgment was limited to the excess of the
loan over the fair market value of the loan collateral for a deficiency judgment,

183. Defendant Maslon, SFC, Scott and BOK knew that Nevada law permitied a guarantor ina
commercial loan over $500,000 to waive the single action rule and the guar antor’s fair market value
defense.

{84, Defendant Maslon, SFC, Scott and BOK inserted in the Guaranty of the Senior Loan a
waiver of all statutory rights of a guarantor under Nevada law, including the single action rule and the
fair market value defense. They did not disclose to Plaintiffs their insertion of this waiver provision.

185. Defendant Maslon, SFC, Scott, and BOK caused to be prepared and submitted to TM21
for signature a form of guaranty that adopted North bakota law.

186. Defendant Maslon, SFC, Scott and BOK knew or should have known that Noﬁh Dakota
faw did not provide a single action rule nor extenda borrower’s fair market value defense to a guarantor.

They did not disclose to Plaintiffs that they had selected the law of a state which substantially altered
their rights as they would have existed under Nevada law.

187. Defendant Maslon, SFC, Scott and BOK advised Plaintiffs that the documents they were
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signing; including the Guaranty and the TM2! Guaranty, were appropriate o sign and protected
Plaintiffs’ interests, as was the Subordination Agreement relating to the Prior .Loan which SFC as Lender
was signing. '

188. Defendant Maslon, SFC, Scott and BOK failed to advise Plaintiffs that under the
Guaranty and the TM2] Guaranty as presented, Tharaldson’s exposure on the Guaranty and TM2I's
exposure on the TM2I Guaranty would be far greater than Plaintiffs intended or understeod because of
the waivers contained in the Guaranty and the choice of law in the TM2I Guaranty.

189,  The provisions Defendant Maston, SFC, Scott and BOK inserted into the Guaranty
instruments were one sided and greatly benefitted BOK and the other participating lenders to the
substantial detriment of Tharaldson and TM21, Defendant Maslon, SFC, Scott and BOK failed to advise
Plaintiffs to consult with independent counsel concerning the Plaintiffs’ Senior Loan Documents due to
the Fiduciary Defendants’ conflicting duties of undivided loyalty with respect thereto,

190. Inagreeing to Plaintiff's Senior Loan Documents, Plaintiffs wc;e unaware of Nevada law
permitting waiver of the fair market value defense, the legal effect of the waiver provisions inserted in
the Guaranty, that North Dakota law did not extend a Borrower’s fair market value defense to a
guarantor, or the legal risks inherent in the Subordination in light of the undisclosed Priority
Construction Liens. Defendant Maslon, Plaintiffs’ counsel in this transaction did not competently
disclose the legal ramifications of the guﬁamees to Plaintiffs,

191.  Plaintiffs would not have agreed to the Senior Loan Documents had they known any of
the matters alleged in the preceding paragraphs.

Termination of SFC's Agency on Prior Loan, the Edelstein Loan,
the Mezzanine Loans, and the Senior Loan

192.  On or about January 12, 2009, Plaintiffs terminated all of the CVFS Pre-Senior Loan
Participation Agreements and demanded that SFC assign all components of the loans covered thereby to
CVFS and deliver all of the executed original loan documents for such Joans to CVFS.

193.  On or about January 12, 2009, Plaintiffs terminated the CVFS Senior Participation
Agreement and demanded that SFC assign all components of the loans covered thereby to CVFSto the
extent of its percentage interest therein.

111
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Punitive Damages -

‘194. As set forth more fully in the following claims for relief, Plaintiffs’ claims against
Defendant Maslon for breach of fiduciary duty, aiding and abetting, and negligence to the extent such
negligence rises to the level of gross negligence (the “Predicate Claims”) may give rise to a claim for
punitive damages against Deferidant Malson.

195. Defendant Maslon may be liable for punitive damages to the extent the evidence shows
that Defendant Maslon is guilty of “oppression, fraud or malice, express or implied”, Defendant
Maslon’s actions constituted conduct intended to injure Plaintiffs, and/or Defendant Maslon’s actions
constitute “despicable conduct which is engaged in with a conscious disregard of the rights of others....."

196. To the extent that Defendant Maslon acted intentionally and/or in concert with SFC, Scott

and/or BOK, Defendant Maslon is subject to joint and several liability for all damages resulting

therefrom.
FIRST CLAIM FOR RELIEF
(Professional Malpractice/N egligence)
197. Plaintiffs incorporate by reference all prior paragraphs of this Complaiat.

198. Plaintiffs and Defendant Maslon had a long-standing attorney/client relationship.
Defendant Maslon was counsel for Plaintiffs with respect to the Manhattan West project, as well as
many other prior transactions.

199. Defendant Maslon owed a duty to Plaintiffs to render legal advice and servicesto Plaintiffs
with competence and diligerice, consistent with the ethical requirements and standard of care ofthe legal
profession and to make complete disclosure to Plaintiffs of all material matters. Defendant Maslonowed
Plaintiffs a duty to exercise due care in connection with the drafting the Senior Loan bocuments and the
Plaintiffs’ Senior Loan Documents, including the guarantees, in a manner to protect Plaintiffs’ interests.

200. Defendant Maslon knew or should have known that Plaintiffs were relying on.its legal
advice and expertise in preparing the loan documentation and on its opinion that the conditions precedent
to loan funding had been satisfied. _

201, Defendant Maslon breached its duty of due care inmany ways, including but not limited to
the following:

A. Making the misrepresentations concerning the Pre-Sale Condition and the First
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Lien Condition as alleged herein.

B. Failing to disclose to Plaintiffs material information related to the Senior Loan and
the Plaintiffs’ Senior Loan Documents as alleged herein.

C. Failing to raise with Plaintiffs the conflicts of interest inherent in the Plaintiffs’
Senior Loan Documents.

D. Failing to advise Plaintiffs that Defendant Maslon had conflicts of interest, and
therefore Maslon could not ethically represent Plaintiffs in the transaction and
failing to insist and require that Plaintiffs retain indépendent counsel concerning
the Plaintiffs’ Senior Loan Documents and the Manhattan West transaction.

202. Asthe direct and proximate result of Defendant Maslon‘s negligence, Plaintiffs have been
substantially damaged.
SECOND CLAIM FOR RELIEF
(Negligent Misrepresentation/Negligent Omission)
203. Plaintiffs incorporate by reference alt prior paragraphs of this Complaint.
204. Defendant Maslon had a duty to exercise due care in making representations to Plaintiffs

concerning the Senior Loan, to make all material disclosures, and to scrupulously act in Plaintiffs’ best

interests.

205. Defendant Maslon made certain representations to Plaintiffs in connection with the Senior

Loan, including but not limited to:

A. That the Pre-Sale Condition was satisfied.

B. That the First Lien Condition was satisfied.

706. On information and belief, Defendant Maslon made other negligent misrepresentations
which Plaintiffs have not yet discovered. Plaintiffs reserve the right to prove such other negligent
misrepresentations at trial. |

507. Defendant Maslon had a duty to exercise due care in not omitting to state material facts, to
make all material disclosures, and to scrupulously act in Plaintiffs’ best interest.

208. Deferidant Maslon breached this duty by omitting to state:
a. That First American Title Insurance Co. had refused 1o issue title

insurance because of prior recorded liens of the General Contractor;
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b. That SFC and BOK were closing the Senior Loan transaction with actual
and undisclosed knowledge that they were insuring over known General
Contractor lien claims;

c. That so-called lender approved pre-sales were not arms length sales to
unrelated third parties, but in many cases were to affiliates or principals of

. the developer or to other insiders;
d. That Scott and SFC acting as dual agents for Plaintiffs and BOK had an

inherent conflict of interest that could not be waived;

€. That the guaranty documentation drafted by Defendant Masion that
substantially reduced Plaintiffs’ rights under Nevada law and materially
enhanced BOK=s position at Plaintiffs’ expense and detriment;

f. That Defendant Maslon had conflicts of interest, and therefore Maslon
could not ethically represent Plaintiffs in the transaction and failed to insist
and require that Plaintiffs retain independent counsel concerning the
Plaintiffs’ Senior Loan Documents and the Manhattan West transaction.

209. Oninformation and belief, Defendant Maslon made additional negligent omissions which

Plaintiffs have not yet discovered. Plaintiffs reserve the right to prove such additional negligent

GG SR S sl

omissions at trial.

210. Inmaking these negligent misrepresentations and negligent omissions, Defendant Maslon
breached its duty of care.

211, The representations were false, and the facts omitted were material.

212, As the direct and proximate result of Defendant Maslon’s misrepresentations and
omissions, Plaintiffs were substantially damaged in an amount to be proven at trial,

THIRD CLAIM FOR RELIEF
(Breach of Fiduciary Duty)

213. Plaintiffs iricorporate by reference all prior paragraphs of this Compiaint,

214, Defendant Maslon had a fiduciary relationship with and owed fiduciary duties to Plaintiffs,
inciuding, but not limited to, fiduciary duties of undivided loyalty, due care, and full disclosure of

material information,
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215.  As described herein, Defendant Maslon breached its fiduciary duties to Plaintiffs by
making misrepresentations, concealing and failing to disclose material facts and failing to inform
Plaintiffs of material information, and by acting for their own benefit and the benefit of others which

actions conflicted with the best interests of Plaintiffs.

216.  As the direct and proximate result of Defendant Maslon's breaches of fiduciary duty,

Plaintiffs have been substantially damaged.
FOURTH CLAIM FOR RELIEF
(Aiding and Abetting Breach of Fiduciary Duty)

217. Plaintiffs incorporate by reference all prior paragraphs of this Complaint.

218. SFC, Scott and BOK each had a fiduciary relationship with and owed fiduciary duties to
Plaintiffs.

219. SFC, Scott and BOK breached their fiduciary duties'to Plaintiffs, as alleged herein.

220. Defendant Maslon was aware of the fiduciary relationship SFC, Scott and BOK had with
Plaintiffs and the fiduciary duties they owed to Plaintiffs.

921. Defendant Maslon knew or should have known that SFC, Scott and BOK breached their
fiduciary duties to Plaintiffs.

222, Defendant Maslon provided substantial assistance to SFC, Scott and BOK in breaching

their fiduciary duties by, among other things, aiding, abetting, participation in and/or assisting in their

Sy BIGINE, QUL B I

fraudulent activity and other wrongful conduct.

223, Defendant Maslon acted intentionally and/or in concert with SFC, Scott and BOK and
érovided substantial assistance to them in breaching their fiduciary duty toward Plaintiffs.

224.  As the direct and proximate result of the actions of Defendant Maslon, Plaintiffs have been
substantially damaged in an amount to be proven at trial,

FIFTH CLAIM FOR RELIEF
(Aiding and Abetting Misrepresentations and Omissions)

225, Plaintiffs incorporate by reference all prior paragraphs of this Complaint.

226. Scott and SFC, in connection with inducing Plaintiffs to cnier into the Senior Loan
transaction, knowingly, recklessly and/or negligently made misrepreséntations of material fact and/or

omitted to state material facts they were under a duty to disclose to Plaintiffs, as detailed herein.

405.0005 1038661.1 _38_
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227.  Defendant Maslon was aware of SFC and Scott’s relationship with Plaintiffs and that SFC
and Scott owed duties to Plaintiffs. Defendant Maslon knew that Scott and SFC knowingly, recklessly
and/or negligently made misrepresentations of material fact and/or omitted to state material
misrepresentations to Plaintiffs, in connection with inducing Plaintiffs to enter into the Senior Loan
transaction. -

228, Defendant Maslon provided substantial assistance to SFC and Scott in making the material

misrepresentations to and/or omitting material facts from Plaintiffs by, among other things, aiding,

abetting, participating in and/or assisting in their wrongful conduct, as described in this Complaint,
229.  As the result of Defendant Maslon’s aiding and abetting, Plaintiffs were substantially

damaged in an amount to bé proven at trial. '
WHEREFORE, Plaintiffs pray for judgment against Defendant Maslon as follows:

A. For compensatory damages against Defendant Maslon, jointly and severally, inan
amount equal to all direct, consequential, and other damages Plaintiffs have
suffered, in amounts to be proved at the trial of this matter.

B. For punitive damages against the Defendant Maslon, jointly and severally, in
connection with the Predicate Claims in an amount to be determined by the Court,

but not to exceed three times compensatory damages.

A warding to Plaintiffs their costs of suit, expenses of litigation, including butnol

O
>
b
=33
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limited to expert fees and reasonable attorneys fees.
11
i
/1!
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141
1
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D. Granting such other and further relief as the Court may deem just and proper

RESPECTFULLY SUBMITTED miézj__ day of January, 2010.
COOKSEY, TOOLEN, GAGE, DUFFY & W0OG, P.C.

0
Las Vegas, NV 89169
Local Counsel for Plaintiffs

MORRILL & ARONSON, P.L.C.
Martin A, Aronson

John T. Moshier

Christine R, Taradash

One East Camelback Road, Suite 340
Phoenix, AZ 85012

Counsel for Plaintiffs
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MASLON

r 613.673.8200 3300 WatLs Fanad Centen
v §13.6%3,8307 9o SouTi Sevinth STRRET
MinwsaraLs, MIENTIOTA

www.maslon.com 55403°4140

Penny Heaberlin

March 22, 2005
: Direct Phone: 613672-8315
Direct Fax: 612-6§1-8315
Penny.Heaberlin@maslon.com
Gemstone LVS, LLC
7700 Las Vegas Boulevard #3

Las Vegas, Nevada 89123
Attention: Alex Edelstein, CEO

Re:  Loans From Tharaldson Financial Group, Inc,

Dear Alex:

As you know, 1 have represented TFG and Scott Financlal Group in connection wi

loans from TEG to Gemstone LVS, LLC. The purpose of this letter is to confirm that
based on my review of TFG's loan accounting, TFG has transferred $4,500,000 of th
original $9,000,000 principal balance of the 12.5% 1and loan made by TFG on March 30
2004 to the 14% construction loan secured by a $104,500,000 deed of trust dated July 30
2004. Accordingly, the amount that Gemstone LVS, LLC is legally obligated to pay

TFG under the 59,000,000 land loan and related deed of trust has been reduced to §

principal amount of $4;500,000. !

Very truly yours,

Pa:i;z Heeberlin !

ce: Brad J. Scott
Gary D, Tharaldson

385132v1 !
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From: Brad J. Scott [brad@scottfinanclalcorp.com}

Sent: Monday, August 02, 2004 11:32 AM

To:. alex@gemstonedav.com; 'Philippe Pageau-Goyelle'

Ce: Kyte Newman; Bill Spiry; ‘Penny Heaberiln'

Sublect: FW: Complete Set of Manhattan Documents

Attachments: Scott Financlal Manhatfan Condo Document Checklist_v2.D0C
Importance: High

Alex and Philippe:

Attached is an updated checklist of documents we need to have at the closing or shortly after
as determined by the key.

Also I nead to know who Alliance Mortgage, LLC is and why they have a lien filed on the land,
This is showing up in the lien search.

Call me if you have any questions.

Thanks.

Brad J. Scott -
pPresident

scott Financial Corporation
15018 Sundown Drive
Bismarck, ND 58583
701-255-2215 Office
701-223-7299 Fax
701-228-3999 Mobile

brad@scottfinancialcorp, com

----- Original Message----~
From: Penny Heaberlin [mailto:Penny,Heaberlingmaslon.com]
Sent: Monday, August €2, 2084 12;33 PM

To: brad@scottfinancialcorp.com

Subject: Complete Set of Manhattan Documents

Penny R. Heaberlin

Maslon Edelman Borman & Brand, LLP
3300 Wells Fargo Center

9@ south Seventh Street

Minneapolis, MN 55402

phone: (612) 672-8315

Fax: (612) 642-8315

emall: Penny.Heaberli lon.com

BOK App. 098



Our File No.:

BORROWER: Gemstone LVS, LL.C
7700 Las Vegsas Blvd., #5
Las Vegas, NV 89123

LOAN AMOUNT: $104,500,000 (365,600,008 Phase I and $38,900,000 Phase II)

GUARANTORS: NONE

CLOSING DATE: July 30, 2004

ﬁllllltl

LENDER’S LOAN DOCUMENT CHECKLIST

BORROWER'S COUNSEL:

Telephone:
Fax:
Email:

BORROWER CONTACT:
Alexander Edelstein
Email:

LENDER:

Tharaldson Financial Group, Ine.
45 Club Vista Drive

Henderson, NV 89052
Telephone: (701) 235-1167

Fax: (701)

Email:

LENDER’S COUNSEL:

Penny Hesberlin

Maslon Edelaan Borman & Brand, LLP
Telephone: (612) 672-8315

Fax: (612) 642-8315

Email: penny.heaberlin@maslon.com

TITLE : Nevada Title Company

BOK App. 099
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14.  Swom Construction Contract and Project Cost Bomrower
Statement—AIA FORM

\ OH.OMHZO DOCUMENTS
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5. .mns_.ouﬂgw_. and Toxic Mold Indemnity Lender Counsel
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' POST CLOSING DOCUMENTS REQUIRED TO BE DELIVERED TO THE LENDER.
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GABLEN TRILEBAR BOUMAY & S3R2D, LLP

5 613.673.8200 3300 Wit Faago Canrsx
r 813.673.8397 90 SouTH SLvENTE StaxaT
Miynzarorte, MNONKSOTA

wuw maslon.com 554094140

Jenvary 30, 2008 Peuny

Brad J. Scott, Prezident
Scott Financial Corporation
15010 Sundown Daive
Bismarck, ND 58503

Re:  $110,000,000 Senior Debt Loen Agreement with Gemstone Developroent
West, Inc. dated January 22, 2008 {the “Scnior Debt Loan Agreement™)

Dear Brad:

1 have represented Scott Financial Corporetion {the “Lender™ fn copmection with the
SmiorDebtlpmAmwtmdthclomwbcmadcthmda(ﬂw“Manth&
- Vetical Loans™). Ihepmposcofthisbﬂuistoadviscyuuﬂmtlhavemvicwodthc
wndiﬂmpmedemmfoﬂheadvmcesmderﬂmsmnebtumAmm
Basedonmymview.tha[mda:ishposﬁiontoﬁmdthéMmhaﬁme Vertical Loans,
pmvidedthnteachPuﬁcipamﬁmdshxptomuhm.

Wxﬂ:mpedbwhdhcrﬂnmquheddocmmﬁhavemd\ﬁymﬁmﬁud.mor
delivuedbythenomworitsniated_paxﬁw,orthatanysuchdocnmmtisthelogﬂ,

valid, binding or enforceable obligation of the Bomrower or its related party, T have relied
on the Opinion of Counsel tbathasbeendeﬁvmdtnthewdubyﬁeﬁomwm’sicgai

counsel, Holland & Hart, dated January 22, 2008,

If you bave any questions or comments regarding the matters set forth herein, or with
mpecttoanyothenspectofthismw:ﬁom. please so advise.

Very suly yous,
Pm;y%bﬂﬁn

5896491

2008-03-20 BOK - Club Vista 000028
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STATE OF MINNESOTA
COUNTY OF HENNEPIN

)
)
)

Penny R, Heaberlln, being first duly swarn on oath, deposes and states:

L1p I am & partner In the Financial Services Group at Marslon Edelman Borman & Brand,

I frequently represent Scott Financis] Corporation in drafiing itx loun documentation. I
drafted the sitached Guaranty executed by Tharaldson Motels IT, Inc. (the “Corporate
Guaranty™). I also drafted the other loan documents related to the ManhattanWest condo project,
including Gary Thara!dson’s personal Guaranty (the “Personal Guaranty”™).

Like most lenders, Seott Financial Corporation generally uses the law of its home state
(North Dakots) to goverm its loan documents unless there is some eignificant reason niot to do so.
Some of thoss reasons involve enforcement of local real estate laws, residence of individual

guarantors, o in some cases the preference of participating banks or their counsel.

Nosth Dakots law was chosen the govemn the Corporats Guaranty becuuse both Scot
Finentia) Corporation and Tharaldson Motels I, Inc. are incorparated and Jocated in North
Dskots and no real estate was involved that wuuld tequirs use of another state’s real propesty

1aws for enforcement.
Ji JEyyiay ¢

Nevada law was chosen to govern the Personai Guaranty because Gary Tharaldson is 2
resident of the state of Nevada.

PURTHER YQUR AFFIANT SAYETHNOT.

#ﬁ_ﬁnﬁqﬁu&

Subscribed and swormn to before twe
this /=2’ day of Avgust, 2009

éwy'rugb!ﬁe £ ::Z {

T el .w'
CHRISTINE L. CARVELL |
Notary Pubdio

q' "..
?‘ 5 Minvascts ‘
- 3y Coxtlesimfiches vy U T
+ DN

665617.1
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| Financial Corporation

April 27, 2007

Alexander Edolstein
Gemstone Apache, LLC

7700 Las Vegas Bivd, Suite #5
Las Vegas, NV-88123

RE: WanhattanWest Phagse | .
Land, Pre-Davelopment & Construction Conditional Financing Commitment

....Mgmx‘, e b s by

$cott Financial Corporation (SFC) “Lender” is pleased to offer this Land, Pre-
Pevateprivent & Constrittion Condiifors 1 Einanclig Commtiant subject ta e
conditions hereirn to assist Gemstone Development West, LLC “Developer” gnd Gemstons
Apachs, LLC “Borrower” with the required financing for its Phase 1 ptans to further
continue the pre-development and vertical construction of 195,000 square feet of retgil &
office space, as well as 22§ Condo Units locatad in Bullding #7: defined as the Element
House 76 units; Bullding #8: 78 units; Buliding #6: 76 all collectivaly making up the
proposed multiphase mixed-use project defined as ManhattanWest located at Russell and

Interstate [-215 In Las Vajas,

The Construction Financing Proposal would be followad exacutad only after acceptable
due diligence ls completed Inclusive of an Industry review, appraisal, undderwriting as well
as complete Project.analysis by the Lender. ’

This comprehensive financing effectively compliments your existing Land financing: currently in
place and timely extends adgditional financing as Mezzanine Debt for further marketing, architect

and design development work on the Project.

15010 Sundown Drive » Bismarck, NO 58503
Office: 701.255.2215 » Faxi 701.223.7299 .
A licensed and bonded corporate fnance company. SCOTT-012474
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Londer: ' Scott Financizl Corporation |

Borrowerns : © Gemstone Apachs, LLC
o A Nevada Limited Liability Company ‘
Gemstone Davelopmeant West, LLC, Managing: Member

Doveloper: . . Gemstonhe Development Wast, LLC
: A Movada Limited Liabllity: Company
Alexander Edelstein, Managing Member

Participant: Club Vists Finarncial Qervjces {CVES)

Project: ManhattanWest

Finance additional development costs to facilitate the marketing, architact,
design, permitting, camrying costs, and other developer overhead hard costs
of the 19 acre parcal proparty In Las Vegas - :

Purposes

.Y T— o Line-of-Crodit: Hultiple.edvance. closet end nole

Financing Summarys  Porsoval Equity {8FC Flnancad)
o “BovrowertinaiRyg 0 ;
Project Financing $48 Miflion

Hote Amounts Note #1: Senior Financing
$15 Million maximun but not to excoed 50% of pufchase price or appralsal

Note #2: Mezzanine Finaicing

$40 Miltion or more but maximum funding not to excesd 80% of “AS
PLATTED" Appraieal

{tional Ne zranine Financin,

$13 Miltion
fukitio

1 . .
i $8 Milljon additional Devetopment funding.

Developar Egquliyr All Manhaftan Net Cash Flows available to Alex Edelstein
Assigned $24 Killion {pre-tax} reduced to $18 WMillion (aftardax.on 4/08)

Alox Edelstsin personal SFC $13 Million toan unifl pakd in full -

Monthly Development Costs éxcluding Developar Fees

Termss
Funding Date estimated April 2007

Faymenis: Konthily Interest Payments fusded from Line of Cradit

Page 2 of 11 SCOTT-012475
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‘apayrment}

Maturity:

Hoie Rates:

ﬂgfﬁuﬂuﬂ_ Foar

Yrangaction Cosis:

Exteunslon:

Primary: Assighment of Manhattan Distributions
Project vartical construction financing

Secondary:  Other Investor Equify

Tertiary: Liguidation of assets

e

Movembar 1, 2007
Note(s) are to restructured nito one credit facility :
atter the collection of Manhattan condo-sales proceeds and distributions

Note #1: Senior Financing

10.50%  Fixed to maturity.
50% Net to SFC

Note #2: . Mezzanine Financing

16,50%  Fixed fo maturity

Note #3: Additfonal New Mezzariine Financing

$4.50% Fixed to maturity
. .50% Net ta SFC

$8 Million @ 5% $440,000

Gt Wi el e Al et ToE SYOBIAG 8 CVFE e
(appliod to the $2,300,600 In credit facility befow) '
‘Note: SFC Origination Fee(s) mustbe negotister dirsutly with the Botrower
Gnid dFH At ciuded To the Te¥s sboYs paid to CVFS:

All Transaction Costs wilt be pald 100% by Borrower with a reasonable
astimated deposit of $10,000 requlired upfront for contracts entered Info by

the L.ender on behalf of Manhattan West,

Transaction Costs to be paid are including but not limited to:

All SFC hard costs to obtaint the financing commitment, title insurance
(endorsements), appraisals, any snvirenments!. stadies, (phase 1), surveys,
atiorney fees, other underwriting fees, and costs of SFC site inspections,
Nevada Construction Services manthly disbursement and Inspectlons,
Abacus praject review, all filing. fees, printing, malling, and all other officer
related trave! exponses and hard costs associated directly with the project
underwriting and due.ditigance duting the life of the project untll-paid in full,

One 30 day extenslon bayond maturity wilt be granted for. $28,000
Other extensions, if required, must be approvad by SFC

Psge 30f 71 " 8COTT-012476 l
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Security:

Personsi Guarantors:

Pre-paymant Penalty;

Ranhatian Payrmentsy

Primary Repaymant:

Ry

Sentor Deéd of Trust on Senlor Note
Junior Deed of Trust on Mezzanine Mota{s}

Perfacted first lien asslgnment of Manhatian Phasé 1 and Phase 2 Net Profit
distrivutions (all pre-tax cash flows, with tax payments refunded when ‘pald) !
owned and controlled by Mr. Edelstein (axcludes other Investors shdre) ;

* pledged first to Botrowers Notss: than secondly to Atex Edelatain Pergonal
Hote, Senfor and Junior Llens respectively covering all Fumiture,
Equipment, Inventory, Accounts, Intangibles, Deposit Accounts and All
other Business Assats of the Devsioper which are now owned or fisroatter

acquired,

Non-recourse

2% untll maturity based on.Commitment Amount
Split 50% CVFS & 50% SFC

Phase 1 & 2 Net Profit distributions will bie applied at the discretion of the
© ‘Lender but may be as follows: : '

Senior. Debt Hote #1: First to be pald back’
Mezzanine Note #2: Second to be paid back
Additions| Mezzaninie Note #3:  Third to be pald back
Pergonal Loanm: . Last to be pald back

Assignment of Manhattan Distributions. dua to Alex Edelstein

Fixtures,

Tertiuve Repaymoents -

condary Ropmyment: Restruciuring with veroosl CBRetricin FRaning

Liguidaton of afl Soflatsrdl and Seewity

Pagy 4ol 11

SCOTT-012477
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. hondor

Borrowers
Dovelopor:

Partielpant:

Particlpants:

Scotf Financial corporation-

GBomstone Apachs, LLC
A Nevada Limited Liability Compahy
Gemstone Development West, LLC, Managing Mer ber

Gemstone Development West, LLC '
A Wovada Limited Liability Company
Aloxandar Edelstein, Managing Member.

Club Vista Financial Services {GVFS) .
Subordinated Restructured Land Pre-Development Financing

SFC Participating Bariks (Primary $75 MH)

CVFS (Maximumit $25 MRM)
Senlor Construction Financing

Phase | ManhattznWést

Logn Typs:

Finanalag Summsrys

Kote Amounts

Beted us 195,000 squars feot

Variiesl construztion of Phase 1 MunhattaniWest,

of retalt & offico apace; 38 well a3 228
Condo Units located In Building #7: defined as the Elemerit House 76
units; Buiiding #8: 78 units; Bullding #8: 76 units as well as other site

infrastructure of ihe 4% acre parce! property In Las Vagas

Line of Cradit: Multiple advance, closed end note

Borrowesr Cash Equity $ 18 Million

Borrower Deferred Developer/Mngt Fees $._ 7 Milllon

Borrower Equity All Sources. $ 22 Milllon

SFC Land/Pre-Davelopment Financing $ 48 Million i
SFC Sanlor Construction Financing $100 Biition .
SFC Project Total Financing $148 Millicn '

$46 Million with assigned $15 Million reduction from Marrhattan {
Funded by CVF§ ag 100% SFC Participant \
|
|
l

Nots #2; Senior Construgtion Finanging

$100 Million

Funded by other SFC Bank Participants

Not to excéad 66% of Forecasted Phasé 1 Revehus
Not to exceed 75% of “As Completed” MAl Appraisal .

Page 5 of 11 SCOTT-012478
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| ‘av&mp@r Equity:

Tarms:

Paymants:

Reopaymiant:

Wiaturity:

Note Ratag:

Origination Foe:

Guarantor &
Subordination. Fao:

T F00% T FIGE 6 R

All Manhattan Net Cash Fiows available to Alex Edelstein

Assigned $24 Milllon (pro-tax) reduced to $15 Milfion (after<ax on 4/08)
Alex Edalstein personal SFC $13 Million loan remains in place until pald out
from Assigned Manhatian Cash Flows

Lender approved monthly Froject development costs
Excluding Phase 1 Developer and Management Fees {$7 killion} -
Funding Date estimated Septetnber 2007 :

Capltalized monthly interest payments funded from Lines of Credit

Primary: Fhase.1 Sales-

Secondary: Assignment of Manhattan Distributions to Daveloper

Tertlary: Other Phase cash flows or Investor Equity
 gaptember 2068 ’

Note #1: Suboidinated Restructured Land (Fre-Davelopmant Figanging\

14.80%  Flxed to maturity
14.00% Natto CVFS
.50% SFC Service Fee

Note #2: Senlor Construction F;nancmg

5.60% Hetfo CVFS
8:60% Hetto Participating Banks
Bt% SFC Service Fes ' ‘
* Nota CVES recelves the 14% on any of the $25 million It funds

$ 45 Million @ 6% $2,300,000-

Less fee collectad on 407 for the $8 Miltion ($400,000)

100% sarned and paid at loan closing to CVFS

SFC Origination Fee{s) must be negotiated directly with the Borrower and
are not includad In the fess above

Upon the first draw anniversary date of the note tha greater of 8% of the
Loan Commitment or the Qutstanding Loan Balance is accessed. again and

prorata monthly theéreatier until the Loan Commitment has sxplred.

Borrower will get monthiy credit for Project applied sales and reductions in:
the outstanding Loan Commitment required for the project. :

%100 Million Loan Commitment @ 5% $5,000,000

100% earned at loan closing to CVFS

Upon the first draw anniversary date of the note the greater of 5% of the o
C t o Balance s accessed again and

prorata monthly thergafter untll the Loan Commitment.has axpired.
Borrower will gat monthly. credit for Project applied sales and reductions in
the outstanding L.oan Commitmeant required for the projact,

Page 8ol 11 SCOTT-012478
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: ‘mnsacﬁan Coste: All Transaction Costs will be paid 100% by Borrower with a reasonable
: sstimated deposit of $150,000 required upiront o

Transaction Costs to be paid are Including but.not limited to;

AH SEC hard costs to obtain the financing commitment, title insurancy
{endorsemants), appralsals, any environmental studies, {phage 1), surveys,
attornay fees, other anderwriting fees, transection costs, ahd cosits of SFC
site Inspactions, Nevada Construction Services monthly. dishursement and
Inspections, Abacus project review, all fillng feas, peinting, maiting; and all
other officer related travel expenses. and hard costs associated directly ity
the project underwriting and dua diligence during the life of the project untit

Junlor DOT on Subordinated Restructured Land/Pre-Development Financing

paid in full.
Extonsion: Must be approved by SFC
Bacurltyr Sentor DOT on Senior Construction Financing

Perfected first lien assignment of Manhattan Phase 1 and Phase Z Net Profit
distributions (all pra-tax cash flows, with tax payments refurndad when pald)y
owned and controffed by Mr. Edelstein (axcludes cther hvostors shard)
plodged and applied at the discretion of the Lender

Alex Edelstein Personal Note is finally retired when all Condo Unit sales:

__procaeis have baen received by SEC.. .. .. ..

Senior snd Junior Llems respectively soverng il Furniture, Fidures,
Enutpment, favemory, Accounts, intangibles, Doposit Accounts and Al
othar Business Assets of the Developer which are now ownet &t Hereatlor
acquired,

Personal Guarantors:  Gary D, Tharaldson
100% of the loan amount '
Mintvum Nt Worth required $400 Million

Pre-payment Penaltyn  Established at closing .
3% of combined Loan Commitment Amounts paid to Lender/Participants

Applicable and enforaed only i refinancing ccours by an outside craditor.
Alt owner aguity raised Manhattan Phase 1 & 2 distributions, parsonal cash
flows and other sourcas of personal funds are allowed to pay down Senlor

Debt without penaity.

Maphattan Payments: Phage 1 & 2 Net Profit distributions are appliad as follows!
Senior Debt Note:  First o ba paid back

3 Mezzanine Note(s): Second to be pald back

Personal Loan: Third to ba pald back

Primary Repaywment: ManhattanWest Sates Procéeds
Assignment of Manhattan Distributions controlied by Alex Edelstsin

qsmmdary Repayment: Liquidation of all Collateral and Security

Page 7 of 11 SCQTT-012480
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The ‘M_ODiFIED credit agreaments and unﬁemﬂﬂng will provide for certain covendnts and. contitions all
of which will- be outiined In detail within thosa doslUmérits,

Other : The last Note fundad will be the Additional New Mezzanine Financing

Developer Fees may be acerued but will not be funded In loans established
until foans are repaid. '

Key Man Life Insurance on Alex Edelatein In the amourit of $28 million will
be required and must be 1060% assigned to SFC,

Developer overhead costs are acceptable but must be approved by Lendér,
Note must bé pald in full at maturity, no partial relsases.

Cross Default to Manhattan Phase 1 & 2

SFG will be named loss payee or-assignee on gl isurance policies.

A minimum ot imonthly SEC-on site-inspections will be required. P

All Participants must perform on thelr fornsl wittter “Conmpfimants to
- Farlicipate” sesutod by SEC. - :

Al Participants must have adequate timo to' review and approve the loan
clasing documents, :

The Participants commitment{s) are conditioned and subject to all other
stzndard Industty commitment slosing conditions insluding, but not limited
to, appraisal review, title review, enivironmental review, engineering report

review and assurances of proper zoning and permitting.

Any material adverse change slither fihancial or otherwise by the
Developar/Owner or assignees may revoke this commitment prior fo.

funding,

Reporting: Project financlals prepared by qualified in-house staff; and progress reports
from the Project Manager and Developer must be In a format and quality’

acceptable to SFC.

Provide monthiy Internal Financtal Statements of the Developer,
Developer wilf provide all other financial reports raquested by SFC.

' 0 Guarantor shall provide all financlat information reasonably requested by
. 8FC. .

Page 8of 11 SCOTT-012481
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'.rt_:lal.:‘:_be
hread

ol HPpL 10, ¢ 8 10 _ Loait fiom: third. party comm
- jnitarest rate that afibws for Thataldson : n and Guarant

Subordination and Guarart

.-

 Goire @ minimurs:

8FC hovigvar m
-on oF Lefore Sap v'r'nkﬂ's.'s_' 2007.

{ CVFS will rébivé 14% yisl on dny fiinds doploysda

Pre-sale requirerents to began vertical construction will be measured and determined: by
two factors, they must both exceed the percentage square footagefunits sales and must.
© gknurate minimum pre-sale revenue as presented below:

Cornmerclal/Retail space: Approximately 26% of gross square footage

Buildings 2& 3 . but not less than 25% ($15 Million) of forecagted revenues
Element House: Approximately 35% of the units (27}

Building. 7 {76 units) but notless than 35% ($13 Million) of forecasted revenue
Mid-Rise: 55% of the units (84) ‘

.. Builinge §. & 9.(452 units). §5% ($32-Milllon) of forocasted revenue.

Total Pro-sate Revenus  $50 Mififon required 1o be secured before VYertioa! Firancing

__DEPOSITS AND DOWNPAYMENTS -

Minimum Sales Contracts must have the following non refundable deposits:

CommerclalRetail space: 5% upon signing contratt :,_ .
Buildings 24 3 2.8% additional at start of construction {less Broker 1% fee)
’ Total 6.5% @ $15 Million is §1 Million deposit

Elemeant House: $4,000 signing reservation:

Building 7 (78 unlis) 10% upon signing confract (June} .
10.zdditional at start of construction {Augusty)
Total 20% @ $13 Millllon Is $2.8 Million deposit

Mid-Riss: $1,000 signing reservation

Buildings 8 & 9 (162 units) $5,000 upon signing contract (June} :
Balance due up to 5% at start of constryction (August) t

Total 6% @ $32 Million is $1.6 Million deposit :

i

Upgrades: T&S: "408% prepaid upon selection
Residential:  25% prepaid upon-selection

: |
: O Deposits: Al doposits collected and controlled by TITLE 5
Released by SFC in monhthly draws l

Used by the Borrower for construction costs only l

]

l

|

!

Page 8 of 11 8COTT-012482
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@ [ Addrions) Coniitons and Yerws |

4. Subordination of Land Loan to Senlor Construction Loan
Seniat Construction L.oan Personally Guarantesd by Gary . Tharaldson
' Borrower Minimum Eqi:ity required is $15 Million
Manhattan must be sold out at 98% (685 of the 700) units sold before funding _

Must be sold out of afl Mahhattan units befare the personal loan is pald in fult

- B B S

Deferred Phase 1 Developer Foe (5%) and Management Fee {1%) épproximamly $6
Mittion : . :

7. Commitment is for Phase 1 financing only
8. Monthly Lender [nspection and quafified third party inspections '
8. Voucher Control on all Draws

10, Proper Insurances all agsigned to Lender

T Receriable Abavis feasiiiity analysts o entire project

i o e
£

13, Avcoptable Londer approved Projsct Budgst

13.Acceptable GMP Contract assigned to Lendar

14, Assignment of all cp‘ntracts

1. Assignment of all existing Profit Sharing Agroements between TFG and Gemstone ,
16.Lendérapproved deposit control account

17.‘First draw to ocour on or before. November 2007

18,2006 & 2007 tax Habliity svent for Manhattan a'c'ceptab!a- to the Lender
18, Cross Defaulted with Manhattan ' ,

20.All salés must be approved by the Lender

94 Alex Edelstein must remain In control and 100% ownarship of the Project

: 22.Any material adverse change oither financial, or otherwige by the Developer/Owner may
: C revoke this Proposal .

23. Lendor & Participant verify cash flow and I&R calcufations
Page 10.of 11 SCOTT-012483
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. This Conditional Financing Gommitment is not intendad to be an Inclusive statément of all the loan
y d:‘avision& that will be required in the loan doctments,

| financing i8 éubjact 5 the final cloging terms presented by the Lendsr upon successful delivery by
the Borrower of all required Information and execution loan documients. '

This document superzedes ail other verbal er written correspondence and makes any other pravisus
agreemants or commitments verbal or written between the Daveloper and SFC null and vold.

We have attempted to provide you a framework of the most significant items that will be presen

tod In
the closing documents for tha fingncing as requested. .

SEC we will. make every effort to executs this financing for you with courtesy, professionalism and
unsurpassed service, ,

Thank you for this opporiunity to serve you.

Sincarely,

Brad J. Scoft
Prasident

The terms &s preseﬁteﬂ to tha Participant are accoptad.

Club Vists Financial Servicos, LLG

| Br_,ém 0. 5?%

’ Gary D. Tharaidson.
Its Managing Membar

Datet l/ - 50 -0 7

Pege 71 af11 SCOTT-012484

BOK App. 117



DISTRICT COURT

1
CLBERK COUNTY, NEVADA
2
3 CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada Limited Liability
4 Company; THARALDSON MOTELS II, INC.,
a North Dakota corporation; and GARY
5 D. THARALDSON,
) Plaintiffs,
7 Vs, Case No.: A5793%63
Dept. No.: XIII
8 SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY
9 J. SCOTT; BANK OF ORLAHOMA, N.A,
a national bank, GEMSTONE DEVELOPMENT
10 WEST, INC., a Nevada corporation,
ASPHALT PRODUCTS CORPORATION D/B/A APCO
11 CONSTRUCTION, a Nevada coxrporation; DOES
INDIVIDUALS 1-100:; and ROE BUSINESS
12 ENTITIES 1-100,
13 Defendants.
1d .
vV IDEGTAZPERDE
15 DEPOSITION
16 of
17 GARY D. THARALDSCN
18 July 9, 2010
19 9:10 O'clock A.NM.
20 Taken at: HOTEL DONALDSON
101 Broadway
21 Fargo, North Dakota
22 REPORTER: DOUGLAS T. RETCHAM
23 {PURSUANT TO NOTICE)
24
25

DOUG KETCHAM & ASSOCIATES

118 BROADWAY., SUITE 200. FARGO. ND 58102 (701) 237-0275
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148

Q. What kind of limitations did Mr.
Scott have in terms of being your agent with
respect to the ManhattanWest transaction?

A, What kind of, Brad Scott, he said he
could handle everything from start to finish and
so that he would make sure that all of these
things were done and done properly and so that
gave, not only as an agent, but as a fiduciary to
me on the loan he sald that I could rely on him
and he knows how to do it and he does it, he's
never had a bad loan in his life and so I
believed him and I trusted him and unfortunatealy

today, I probably wouldn'‘t, today I wouldn't

17
18
19
20
21
22

23

25

crust him.

Q. Well, that's clear. One of the things
attempt to secure 100 percent of the construction
loan financing from third party commercial banks,
is that correct?

A, Yesg.,

Q. And so Mr. Scott had authority from
you in order to syndicate out to other
participating banks as much of CVF3 loan

commitment, didn't he?

MR. ARONSON: Form. Go ahead.

DOUG KETCHAM & ASSOCIATES

118 BROADWAY. SUITE 200. FARGO, ND 58102 (701) 237-0273
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149

A. He could syndicate it out if he

b

2 wanted, yes.

3 Q. And as far as you were concerned on
4 behalf of CYFS Lf all $25 million was syndicated
5 out to third party commercial banks, you were

6 going to be happy with that?

7 A, That would have been okay with me,

8 yes.

9 0. And with regard to his efforts to
10 secure financing from these thilrd party '

11 commercial banks, did you, Mr., Tharaldson, Oor any
12 of your entities that are a party of this case
13 _say these are things you can't do, Mr. Scott?

i4 A I think the thing 18§ in the

15 commitment letter, basically laid ocut what he

16 could do here so he should have. It was, he was
17 going to follow this commitment letter in placing
18 that debt.

19 0. Okay. Looking at page 11 of 11, Nr.
20 Tharaldson, on Exhibit 1095, that is your

21 signature on the last page, is it not?

22 A. Yes.

23 Q. Do you see on the third paragraph

24 from the top it says, "This document supersedes
25 all other verbal or written correspondence and

DOUG KETCHAM & ASSOCIATES

118 BROADWAY, SUITE 200, FARGO. ND 58102 (701} 237-0275
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DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES, L.L.C., a Nevada
Limited Liability Company; THARALDSON MOTELS, II,
INC., a North Dakota corporation; and GARY D.
THARALDSON,
Plaintiffs,
v.

SCOTT FINANCIAIL CORPORATION, a North Dakota
corporation; BRADLEY J. SCOTT; BANK OF OKLAHOMA,
N.A., a national bank; GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; ASPHALT PRODUCTS
CORPORATION D/B/A APCO CONSTRUCTION, & Nevada
corporation; DOES INDIVIDUALS 1-100; and

ROE BUSINESS ENTITIES 1-~100,

Defendants.

SCOTT PINANCIAL CORPORATION, a foreign
corporation,
Counterclaimant,

)
)

yCase No. E

JA579963 4
yDept. No. F
yXITT :
|
|

V.

GARY . THARALUSOR,
Counterdefendant.

CONFIDENTIAL
VIDEOTAPED DEPOSITION OF BRADLEY J. SCOTT
VOLUME ITI
PAGES 40%8-630
LAS VEGAS, NEVADA
NOVEMBER 16, 2010

REPORTED BY: HOLLY LARSEN, CCR NO. 680, RPR, CSR
LST JOB NO. 130592

et e i et ad i e ot e Mt S e it Ao S e e
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BRADLEY J. SCOTT, VOLUME III - 11/16/2010
Page 576

Tn this situation, Gary Tharaldson controlled the -
assets of all of the family, so this probably was not & high
priority.

Q. Are you saying, you didn't believe it was

necessary to get a corporate resolution for TMIZ?
MR. JONES: Object to the form of the question to I
the extent it calls for a legal coaclusion.
THE WITNESS: I don't recall discussion about it :
at all. I don't recall the topic coming up. r

BY MR. ARONSON:

Q. Did you ever consider an amendment to the April i

27th, 2007, commitment letter to add the TMI2 guaranty as

part of the commitment?

AL No .

Q. Why not?

A. RBecause it wasn't applicable to the borrower.
Q. The commitment letter that Gary Tharaldson signed,

did ycu'ever consider amending that to include the TMI2
guaranty? ﬂ
MR. CLAYMAN: Object to form. %
MR. JONES: I'll join that. J
THE WITNESS: No. Iﬁ was reqguired for the :
closing._ Tharaldson was well aware of it and we presented F

the terms of the guaranty to him and he approved them.

We sent him a guaranty and he signed it, which he

5= S

TS D s S R

* CONEFIDENTIAL
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BRADLEY J. SCOTT, VOLUME III -~ 11/16/2010

Page 579

1 A, We had a pointed discussion that there would be a E
2 guaranty from TMI in the amount of the Bank of Oklahomaz loan %
3 in the full amount. And we had a discussion that the £
4 personal guaranty would be for the entire amount of the_ é
5 senior debt loan, $100 million. g
6 Q. And was that the extent of your discussions, that ;
7 you can recall, with Gary Tharaldson on the guaranty? %
8 A, Yes. To my knowledge, at no point, was there ever z
9 a question asked or a representation made that there would §
10 be some discount in the guaranty given the fact that the ;
11 project, itself, had a real estate established value. %
12 Q. So that issue was not discussed? ;
13 A. Never has been on any transaction I've dggg»with ;
14 Gary Tharaldson. %
15 Q. Was the Nevada single transaction rule on the Gary %
16 Tharaldson personal guaranty ever discussed by you, 5
17 specifically, and Gary Tharaldson, specifically, on the ?
18 ManhattanWest loan before that guaranty was signed? g
19 A. The discussion with Gary Tharaldson was it was the ?
20 same guaranty that he's been required to sign in the past on ;
21 other transactions, ;
22 Q. So the single action rule was not specifically ?
23 discusged, then? %
24 A. I don't recall if it was discussed in great length ?
;

25 or if it was just discussed that it was the same guaranty g
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BRADLEY J. SCOTT, VOLUME III - 11/16/2010

Page 585
1 we increased it from the original commitment letter, to make ;
2 sure that that got done correctly. %
3 Q. Anything else? %
4 A, There might have been some others. I don’'t ﬁ
5 remember. é
6 Q. On the various participation agreements, we have g
7 the Club Vista participation agreement on the senior loan. E
8 We have the participation agreement on the Alex Edelstein §
) $13 million loan. We have the participation agreement on é
10 the $46 million mezzanine loan. E
11 _ Did you go over those documents in detail with %
12 Mr. Tharaldson before he signed them in January of 20087 é
13 A. Yeah. We talked about thel%evél of pap;}cipation .g_
14 on the senicr loan had been brought down from $25 miilion g
15 all the way down to about $400,000. I think it was 5400, 000 %
16 . by the time we closed, or maybe it was $1.4 miliion. I é
17 don't remember off the top of my head anymore. ;
1 Q. Other than the numbers, did you go over the
19 language provisions paragraph-by-paragraph or page-by-page * §
20 of the participation agreements? %
21 A, Just the ones that he changed. %
22 Q. What do you mean, "just the ones that he changed"? E
23 A, Well, the ones he changed, like the split of the %
24 late charges 50/50. Normally a hundred percent go to Scott é
25 Financial. Participants got 50 percent of the late chaxges,

e e e o S T S

2
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O BANK OF O

Bank of Olahonss Tower

P, Box X300

Phone (918) 538-5840
Fax (91B) 588-6716
Humes@holdicom

Tulsy, Okdahoma 74302-2300

December 20, 2007

My, Brad J, Scolt
President

Seott Financial Cosporation

15010 Spndswe Drive
Bicoarck, ND 58503

Re: Gemstors Development Wet, Inc,
MinbatonWest Project

Denr Brad:

Larn pleased to advisc you fhat Bank of Oldahoma; N.A. (Brdk) bus formally spproved finincing for the shove
Tafecenced note, subjsctta the following temas dod conditionss

Borrower:
Project

Loan Amount:
Mutorlly:

Intcrest Rate:

_Teruu & Conditdonaz
Co-Lend:

Ropaymenis

' Callterat:

Grmusione Development West, Inc.

ManhettmWest Project
Las Vegnx, NV

$24,600,000, in's $110,000,000 sexior dcht faciity.
1273199
8.5%, Fixed.

Hank, of Oklahome {BOX) will sot B2.co-fend an the gobject oyedil bgility with Scon
Finnneis] Carporation {SFC). SFC will act ss silninistintive ledd on the credit, with
‘Bﬂkemmmmqmmdon:ﬂn&vmamdmydnngpsmthntmmmdmm
of the credit.

Interest due monthly begivming tho st of tech manth follawing a' foll 30 days from
the fust. sdvance, Principal dus. from 1009% of all candomininm sals proceeds wmtil
paid in foll,

Sealor desd of trust om 21 seres at Highwey 215 andRumr.uRmdinLchga.NV
snd Fhnge | foproverents 40 ba bilt consisting of 228 condeminhun snits and 2
sormmevcinl baildinga: conalting of 195,000 sxpere fest Fiost aecurity fnterest jncall
nar-efidsble deposit accounts-2nd- all upgrade deposit sccounts, Afsignment of
525,000,000 lifs inpranee palicy on the developer, Alex Adelstnin. :

SCOTT-114825
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50 basis paint fee if the {oan is prepild fom an outslde leader. BOk would strongly

Propeyment Pomalty:

. recymmend a prohibltion agalnst sny prepsyment of the Ioan during the constroction
funding period from amy s0wco excepl “saks proceeds, or permament lender
refierking leased commersial space,

Guarnnzy:

300 and Taaraldron and
s ESOP riotes racelvabls ol‘3331,000000hava begn collected, The TMI IIguuzamy
is for the benefit of Bank of Okishomna txofostvely and will bo part of 8 scparte
‘Bgrecmment botwosn TMUT nnd Bank of Okishome. .

Cuovenents: Mr. Tharaldosn must maioteln 3 minkmum net worth of 3500,000,000 msasured
ennually until 2B loans sre pald by full. Condidons precedent to the fist advencs will
Toquire $60,000,000 I revenuz from presale / leases. Raleass pidce i 100% of
residantis o offics tandontinium sades,

Pinanclal Reports: Bomowser will provide nomthly construction progress reports, sales yeports, dod
advancs requests. Yoearond Snnncinls will bo provided on the borrower and
grarntor,

Hazsrd Insurance Borrower will meintzin hazard insaranes on the colloteral propertics.

Expornses: Borrower shall poy eny Iﬁgal expensts axtociatzd with the dotwrnentation related to
the credit fucility,

Other Requirements: Othes customary termr end condilions amociuled with 8 sanstruction Une of credit.

Closing: To occur prioe b Janansy 31, 2008, unless putually wetended.

Sl'm/ly,_,._. i

<
Z A
Tim

SCOTT-114826
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DECLARATION OF BRADLEY J. SCOTT IN SUPPORT OF BANK OF OKLAHOMA’S
MOTION FOR SUMMARY JUDGMENT ON COUNTS ONE AND TWO

I, Bradley J. Scott, declare as follows:

1. 1 have personal knowledge of the following facts and, if called as a witness, could
competently testify regarding these facts.

2. I am the owner and primary officer of Scott Financial ‘Corporation (“Scott
Financial”).

3. I was pever an agent for the Bank of Oldahoma, N.A. ("BOK”) or for Tim James
in my individual capacity.

4, Scott Financial’s relationship with BOK was fully and accurately set forth in the
Participation Agrecment between BOK and Seott Financial dated January 22, 2008, (the
“Participation Agreement”). '

5. BOK never appointed Scott Financial as its agent except for the limited
administrative purposes described in the Participation Agreement.

6. BOK never gave Scott Financial the authority to speak for BOX or to bind BOK
on any matters.

7. BOK never directed Scott Financial or me with regard to the syndication of the

Manhattan West loan.

8. Ot of the conditions of BOK s patticipation i the Wahattan West Toan was'a
guaranty from Tharaldson Motels I, Inc,

9. I discussed this condition extensively with Gary Tharaldson in Scott Financial’s
role as the loan originator of the Manhatian West loan. ' ‘

10.  Mr. Tharaldson agreed to furnish the guaranty from Tharaldsen Motels II, Inc. in
part because it relieved Club Vista Finencial Services, Inc. from a substantial part of its
participation agreement contained in the April 27, 2007, financing comumitraent. '

11.  BOK never gave me the authority to speak for BOK or to bind BOK on any
matters. The Participation Agreement is the exclusive agreement governing the relationship
between Scott and BOK in regard to the closing of the Manhattan West teansaction.

12, Scott Financial’s efforts to fully originate and find the requisite participants for
the Manhattan West loan did not make it an agent for BOK in any manner except for the terms
and conditions set forth in the Participation Agreement.
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13.  Inevertold Gary Tharaldson or any of his employees that Scott Financial or I was
anthorized to take actions on behalf of BOX or to speak for BOK.

I declare under penalty of perjury under the laws of the United States and the State of
Nevada that the foregoing Is true and correct.

. w . '
BExecuted on December /é : 20101 3 1 Dakota. ~
,..,‘—,4-»"' —/
Bradley . §cbtt &=

Ind.ividual]/y and as Owner of Scott Financial Corporation
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e EX#IEI g
(29§

Fraom: Ayan Kogkst

Sent Tugsaay, Decendar1l, 2007 10:00 P4
To: Brad Seolt

Suujorc A& £30P Notossozemable

Attachimente!  migel02jeg

S04 fry Tormvmens bebw,

Rynn Kuckes, CPA
Tharatdsan Companies
10421 Hostagie Cicle
Las Vegas, NV 69135
Ph7023E3-05E€

Far j02.877-7484.
Coil: TOA465-2512

" From: Brad St {ral hrad@stmfr:i' l:)rpmm]
11, 30077:07 PF

| Subject RE Esoa Hiotes receRvabe:

Ryan,.

Tim hag rraids fi-dhtough the A scroehlng level of raview.

Thoy pave him ool 'of Input-und quegkone (o work thraligh baire he geos ta the Lodn Comviltes asyny zan'sse balow.

Can you lespand o thesa as best you can and then (ul's discuss thaso ants e Cash Flow in delain v Thirdsy belarp | got beck to Tim.

Thanks,

. Brad J. Scort
Sooit Financlal Corparation
15610 Sungown Drive
Bsmack, ND 56505
W, 704,285,215
M:701.229,3999
Fi701.223.729
prd@scortiaanclaiocp o

ST D L, g
Cwian) SHo0 B0 48102 251478 1 12 60wy it b 10| Ba T 1Y
el T Ly 2 picing L &R BE

e ;
’I‘lvun':l DA vy wTmad, LR,
19lowsd by a1btve: acy [ uamtmeny o’

Subjna. RE: BSOP Notes recetrable

Brag

Bad hew and Gead pews, 1 had 3 detarlod dissiisal
liouding, sub-prime, and the complexdy of Gary's-{n;
can arewer furiher quesions. | thiak we made yo;

g lholralxsawo» and e réluied fasues, Los quas
Vi nnmpusure cry:ub: i viugk's lagn camiringe ger tabled undil next: wesk, saF
Though; Eul we've get 1o Rddmsseyeryeni’s questions;-

“swatds (rodiyg ah.

Cashleash fiow
waat Ig Giry's and the *Forily* cash paiten ight now 59, We nave-gpfrex 3408 i pwiabic Enps us offoday, i have atigchied the curront projectes BS as of Ioday andthe

A

net 3 montta  Bepanding on whol Gary decides (o do with't1o Fart Worth Procueds end sihor potentin! 3eals this could clisnge wimorrow.
Wh3t are tae main sowes of the inlerest on the cash flew pojections Srad thuse aie yaue konz we particiinte i, ESOPinteres paid gem xnnuaty and seyesal sraliloans:
What ara the prmary Isan malutiies thit compist the saurces of'cash-on the each flow ojudtlans, Does he w4 schecusia véth all the makriles? | could pretably pul

somelhing together if tha's wha ha's taoking far.
| pow you've 5ald Gaty & holdiag cach in odor 1o keep sam powdar dry, for vaTious. events, bt would hd agreoto hoid cemw amcunt for sona; :petlomance posod on e

| Hoject W don'l have any cash Laday and it kel cven Jume ORL .
& Or,would ho alicw seme cibet etity e [THE L to guorenty the debl {eron  ite sfde don 4ol Bork: of Otighomre} unti' one of g hn(n‘.)d'l cecury, e £S00 note gaysfl, ar

" . soveral fand sajes, Gary may ba wiling ta &5 Uiis as he & uivally onen & quatantzes.,

]

3

4,

Aol Bswlo Held for Sate .
1. Pleace clordy whal pioparsse ara unsar.canirazt and thn esniract calpe price lrom the $130/07 bk, il boke Jike $180mm 19 $180mme:

CVFS-RKQ22223
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Under Continet os of (oday with umwv apensd:
Fert Verth O7M thoy closdd, on 28K in Novismbarbalonee 19 glase Decidan
Aljenta 3484 firet gie 2035
mousien 0M gl gir 2308
Bacetine 5,30 fegf gis 2003
Talat 126 2

Theta are 2 LOIs on Urban Vitlage with apurchiss yice zmoumd 1201

DepasiHonde
Y. How many ol the Existing 53k art vsiag oepesit bonss.
2 Whot it teah spprove criedio fas the buyers Lhot ate nolns-0% baak opgroved oa bic Lales kst {eub.prime foare)
3. Thuiesuer of the band &5 QBE Spt:alrr Inswrance Ceinpany, which musl be 3 sub o one of mmny palities in e QBE Groig sl Comapios, Ao Wheie ANy RESUIIALES CTANY
olfer evidence of the beny issuer’s atibly ia perorm, We fuidd the YGrmup's® fndnatal slalemonts waish are Very. sahy, Bulthe szl eynieal quosiizn Ig thal (he prsent 120t

abfizated on the dodX and the zub {szuer) ol the berd may Aot be able 10 pesienn, | knaw Wi 1s 3 suaieh, BoL. .

ESOP
b Vot ls the NOI 6 the ESOP propertiug, In the cvant the sols 5oos Sldewars 3nd ihe ESDF saned paying Goty pilicial, hgw muUch cushian 15 dham i (v Zach
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GARY THARALDSON, VOLUME II - 5/12/2010

a Page 295

DISTRICT COURT
CLARK CQOUNTY, NEVADA

CLUB VISTA FINANCIAL
SERVICES, L.L.C., a Nevada
Limited Liability Company;
THARALDSON MOTELS IL, INC.,
a Morth Daketa corporaticon;
ancd GARY D. THARALDSON,

Plaintiffs

.
~

Cage No. ASH79863
Dept. No. XIII

Vo

SCOTT FINANCIAL

CCREPORATION, a MNorth Dakota:
corporation; BRADLEY J.
SCOTT; BANK 0OF OKLAHOMA,
M.A,, a national hank;

L N R PV N W N e L

LA AR I N T LA Loy DI B L L S T
g IO B G 3 | ipesiraiicfanl wdab s bt gl ML 2§ ke 4y LR )

] STRUCTION,
ﬂnv'd: corporation; DOES
INDIVIDUALS 1-100; and ROE
BUSINESS ENTITES 1-10G0,

Defendanta.

AND RELATED CROSS-CLAIMS.

N et N Nt arm e et N et e e
e

CONFIDENTIAL
VIDEOTAPED DEPOSITION OF GARY THARALDSON
VOLUME I1
FAGES 295 - 587
LAS VEGAS, NEVADA
MAY 12, 2010

18T JOR NO. 121869
Refortud By: LISA MAKOWSKI, CCR 343, CA CSR $34OO i
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Page 546
straightened this out.” 03:55
You see that? 03:55
A. Yes. ' 03:5

Q. So it would appear, would it not, that 03:55

Mr. Kucker clearly had a discussion about the TM2 03:55

guarantee with Mr. Jason Ulmer before closing; 03:55
correct? ' 03:55
A. No. HNo, not according to this e-mail. (3:55
Q. And why do you say that? 03;55
A, Well, 1if you look at the e-wmail, what it 03:55
says iz, SFC is drafting the TMI conditional 03:55

guarantee for the ManhattanWest project. Can you 03:55

please-forward me the signature block. 03:56

And then you have Théraldson Motels, 0D3:56

Incorporated, below énd the éignature hlock. 03:556
Q. Right. And -~ and it says -- and Ryan 03:56 g
says, "What is this for?" -- | 03:56 %
A.  Uh-huh. 03:56 |

Q. - to Jason. And Jason then informs Brad03:56 :

that he's spoken with Ryan, and that they've | 03:56 %
straightenea out the ~- the issue; correct? 03:56 %
A, Uh-huh. I don't know why TMI would 03:56 g
guarantee it. . T 0356 é
Q. = I understand that YOu.;— you don't know 03:56 %

why that would be the case, but the fact is it 03:56

* CONFIDENTIAL *
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looking at paragréph -~ subparagraph (£), on

Page

appears that Ryan Kucker was -- had a discussion 03:56
about need for this guarantee with Jason Ulmer; 03:56
correct? 03:56
_ MR. ARCNSON: Form. 03:56

Go ahead. 03:56

THE WITNESS: Yes, it would appear that. 03:56

BY MR. JONES: 03:56
Q. Okay. 03:56

A. But -~ 03:56

Q. That's my only question. 03:56

A. Ckay. 03:56

Q. All right. If we can, let's go back to 03:56

the complaint at paragraph -- 03:56
(A brief off-the-record discussion was 03:56

held.) 03:56

THE WITNESS: Yeah. It's TMI, yeah, 03:57

right. 03:57
BY MR. JONES: 03:57
Q. Right. It says TMI. 03:57

A. Yeah. 03:57

Q. Right. 03:57

A. And they -- and they never gave the 03:57
‘gquarantee, right. 03:57
Q. So let me go back to paragraph 124, and 03:57
03:57
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Foe e i

DISTRICT COURT
CLARK COUNTY, NEVADA

o P e

CLUR VISTA FINANCIAL )
SERVICES, L.L.C., & Nevada)
Limited Liability Company;)
THARALDSON MOTELS II,
INC., a North Dakota
corporation; and GARY D.
THARALDSON,

Plaintiffs,

Dept. No. RIII
Vs
SCOTT FINANCIAL
CORPORATION, a Noxth
Dakota corporation?
READLEY J. SCOTT; BANK QF
OKLAHCMA, N ﬁ 2 nut*fnul;

)
)
)
)
)
)
y Case No. AL79963
)
!
)
j
!
)

PRODUCTS |
APCO COH&TRULT¢MN, a
Mevada corporation; DOES

INDIVIDUALS 1-L100; and ROE |
BUSINESS ENTITES 1-100, |
‘

Defendants é

.....,..

T
P N D NV

CONFIDENTIAL
VIDEOTAPED DEPOSITION OF GARY THARALDSON
VOLUME I
Pages 1 - 294 7

LAS VEGAS, NEVADA :

MAY 11, 2010 :

LST JOB NO. 121867 :
Ruporfed By LISA MAKOWSKI, CCR 34w, CA CSR 13400 i
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Page 36
A. And he seemed more relaxed. I mean, he 09:47
was just really nervous once —- once I said ~-- t0l1d09:47
him it was in default, you know. 09:47
Q. And by the way -—- 09:47
A. And the thing is -- you know, the thing 092:47
is, I said, you know, Brad's going to have to 09:47
notify the banks at that time that they're in 09:47
default. 09:47
Q. By the way, why was it in default, in 09:47
your opinion? 09:47
A, Because according'to'the loan covenants, 08:47

they had to have 60 million in qualifiéd sales, and09:47

it's a violation of a loan covenant. 09:47
Q. Had to have how much in sales? 09:47

A. 60 million. That was on the commitment 09:47

. letter to me too. | o 09:47

Q. -And -- and -- well,.I was'going to say, I09:48

thought you didn't read the loan documents. 09:48
A. I didn't read the loan documenfs. 09:48
Q. S§ how did you know about that 09:48
$60 million covenant? 09:48 %

A. No, that -- that I assumed. I assunmed 09:48

that Brad -- the covenants he put in any letter, 09:48 :
that he would have put in the loan document. 09:48 %
Q. You assumed that. 09:48 ;
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Page 38

Q. But your testimony is here today to -- to09:49
the jury is, you don't know any of this; right? 09:49
You're just -- you're just éupposing because you 09:49
didn't read anylof the documents; correct? 09:49
A, That's correct. 09:49
MR. ARONSON: Form. 09:49
Go ahead. 09:49
THE WITNESS: That's correct. 09:49
BY MR. JONES: | 09:49
Q. Okay. All right. So you believe there 09:49
was a default because of a $60 million presale 09:48
requirement in the loan documents; is that my -- is09:49
that -- 09:49
A. I -- I know in my commitment letter there09:49
was. So I know that if -- if -- if Brad did what 09:50
he said he was going to do and put that 09:50
information —-- and -- and did the léan documents 09:50
according to what he ~- he said he would protect 09:50
me, then it should have been in the -- in the 09:50
loan —-- loan document. 09:50
Q. Okay. By the way, did you have a -- you 09:50
never signéd a -- any kind of a fee agreement with 09:50
the Maslon law firm, did you? 09:50
A, Did I sign a fee agreement? 09:50

Q.

LRSS LS00 b b S AU a4 b e I 4 A S § KA A oA 3 SR
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Page

understanding of the -- of the guarantee once you 11:04
read it, irrespective of any conversationé vou had 11:04
with counsel. ' 11:04
__In othervwords, once you read it, did youll:04
understand it? 11:04
A. Not really. 11:04

Q. All right. So why -- why not? Was it 11:04
incomprehensible? 11:05
A. You know, that's a -- that's & -~ you 11:05
know, I know how to build motels and I know how to 11:05
finance them. But when you get to the legal 11:05
documents, it -- it -- I really have a difficult 11:05
time understanding them. And that's why I've . 11:05
elected not to read legal documents, because all it11:05
does is it frustrates me. So I hire great people 11:05
to do that stuff for me. - 11:05
Q. Okay. Just to be clear, too, with 11:05
respect to the Mﬁ@hattanWest loan documents, did 11:05
you -- did you sign -- as far as you know, did you 11:05
sign all those documents? 11:05
A . The ManhattanWest? 11:05

Q. Yes, sir. . 11:05

A. I'm not sure. 11:05

Q. Have you looked at them all? Have you 11:

looked -- 11:

* CONFIDENTIAL *
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Page 92

_ A. Did I sign -- did I sign all -- go ahead.l11:05
Repeat the question. | 11:05

| Q. Yes. Did you sign the commitment lettexsll:05
'fthat"relaﬁe to-ﬁhis case, to your knowledge? 11;05
A. Yes, T did. 11:05

Q. Did you sign -- did you sign on behalf of11l:05

Club Vista Financial Services on the senior debt, 11:05

the $400,000 of senior debt that Club Vista 11:06
committed to? 11:06
A. T would think -- I -- I don't know, but I11:06
would assume I signed them. 11:06
Q. Did you sign the guarantee? The 11:06
.guarantee -- 11:06
A. For Club Vista? 11:06

Q. No. For Gary Tharaldson's guarantee for 11:06

the ManhattanWest project. _ _ _ - 11:06

A. You know, what I did was I signed the | 11:086 é
signature pages that were put in front of me. I 11:06 %
don't know 1f they're a guarantee or not a 11:06 %
guarantee. ' _ 11:06 g

Q. Now, isn't it true that Ryan Kucker put 11:06

those pages in front of you to sign? 11:06
A That's correct. 11:06
Q. And so Mr. Kucker had possession and 11:06

control of those documents, at least at some point 11:06

* CONFIDENTIAL *
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some follow-up questions to that. 11:08

So he did everything that you asked of 11:08

~him to do when he worked for the bank; right? 11:09
A. _Yes. 11:09

Q. And as far as you could tell, all the . 11:09
documentation Mr. Scott put together was very 11:09
thorough; correct? | 11:09
A. Like I said earlier is that I don't read 11:09

the documentaticn. So, vou know, I wouldn't -- '11:09
wouldn't have an answer to that question. 11:09
Q. Okay. 11:09

A. I couldn't answer it with authority that 11:09

I knew. : _ 11:09
Q. Ckay. 11:09

A. But I never had any problem with it, withl1:09
those documents, I don't think. 11:09
Q. So when Mr. Scott left the bank, you -- 11:08

you understood he set up'; new company called Scottll:09

Financial Corporation; correct? 11:09
A, Yes. 11:09
Q. And you continued to do business with 11:09
that company; correct? 11{09
L. Yes. 11:09

0. And what was the —- well, what did you  11:09

perceive Scott Financial's company's role to be? 11:09

T T e ot e T o e s e T s et o R R R S TSR SR S S
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MORRILL & ARONSON PL.C,

ATTORNEYS AT LAW

ONE EABY CAMELBACK ROAD, BUITE 340

K. LAYNE MORRILL
FHOENIX, ARIZONA 8801(2-1648

MARTIN A, ARONSON
JOHN T, MOSHIER {602 263-8993
STEPHANIE L, SAMUELSON FAX (602) 285-0644
ROBERT J. MOON WRITER'S DIRESCT LENE
CHRISTINE R. TARADASH , 602-650-4122
WRITER'S E-MAIL
maronson@maazlaw.com
FILE NUMBER
37255-0001
November 15, 2010
VIA E-MAIL
Randall Jones John D, Clayman
Mark Jones Piper Tutner
Matt Carter Frederic Dorwart Lawyers
Kemp, Jones & Coulthard, LLP Old City Hall
3800 Howard Hughes Parkway 124 East Fourth Street
Seventeenth Floor Tulsa, Oklahoma 74103-5010
Las Vegas, Nevada 89169 : :
Gwen Rutar Mutllins ' P. Kyle Smith
Wade Goehnour Smith Law Office
Howard & Howard 10161 Park Run Dr.
3800 Howard Hughes Parkway, #1400 Las Vegas, Nevada 891435

Las Vegas, Nevada 89169

Re: Club Vista Financial Services, L.L.C., et al. v. Scott Financial Corporation, et al.
Nevada District Court Cause No. A 579963

Dear Counsel;

Based on her examination and work last week, Sandra Lines has promptly advised us
over the telephone that the signature on the TMII Guarantee appears to be the signature of
Gary Tharaldson.

Therefore, there will be no need for the hand-delivery of additional original
documents to Sandra Lines on Friday, November 19%, as had originally been contemplated;
and, there will be no expert report filed on this issue.

H:A10004 DIV THARALDSONZ26 Counset lr.wpd
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November 15, 2010
Page 2

Thank you for your attention to this matter.
Very truly yours,
MORRILL & ARONSON, P.L.C.

Mondeie /roma—

Martin A. Aronson
MAA/k

HALOO04.DIRVTHARALDSOR\226 Connsel Itrwpd
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1 BY MR. CLAYMAN:

2 Q. Okay.

3 AL Or have it revised, which he did one time.

4 Q. Did Club Visﬁa have any role with respect to the

'5' revision that you just described for your commitment letter?

6 A, You know, I wguld have to take a look at the

7 commitment letter to determine that.

8 0. I don't think we've talked about this -- and I

Q know you dispute that anyone executed, that you executéd the

10 Tharaldsoﬁ Motels II guaranty which is the subject of this

11| 1itigation. |
12 But in this time period of late '07, early 2008,
13§ .were you an officer of Tharaldson Motels II, Inc.? z
14 A. Yes. ;
15 Q. What was your title? %
16 A. President. 2
17 Q. Who were the other officers in this particular §
18 | time period of late 2007; early 2008, of Tharaldsbn Motels %
19 I, Inc.? | %
20 A, I'd hgve to look and see. I don't know for sure. %
21 Q. Who were thé board members in this period of late %
22 2007, early 2008 of Tharaldscon Motels II, Inc.? %
-23 A. Other than myself, I don't know. %
24 Q. Do you recall in 2007 or 2008 having a meeting of g.
25 the shareholders of Tharaldson Motels II, Inc.? é

BOK App. 143
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BY-LAWS
OF

THARALDSON MOTELS II, INC.
ARTICLE ONE
QFFICES

_ Section 1. Reglistered Office. The registered office of the Corporation required by the North
Dikota Business Corporation Act to be maintained in the State of North Dakota is as provided and
designated in the Articles of Incorporation. The Board of Directors of the Corporation may, from
time to time, change the location of the registered office. On or before the day that such éhange isto
become effective, a certificate of such change and of the location and post office address of the new

registered office shall be filed with the North Dakota Secretary of State.
Section 2. Other Offices, The Corporation may esteblish and maintain such other offices,
within or without the State of North Dakots, as are from time to time authorized by the Board of

Directors, (NDCC Sec. 10-19.1-15 and 10-15.1-16)
ARTICLE TWO

MEETING OF SHAREHOLDERS

Section 1. Place of Meeting. All mestings of the sharcholders shall be at the registered
office of the Corporation in the State of North Dekota or at such place within or without the state as

may be fixed from fime to time by the Board of Diréctors or by written consent of all the

shareholders entitled to vote thereat. (NDCC Sec. 10-19.1-71)
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Section 2. Date of Aunual Meeting. The annual meeting of the shareholders shall be held on
the second Tuesday in October at 2:00 o'clock in the afternoon in each year, beginning with the year
1599, for the purpose of electing directors and for transaction of any other business s may come
before the meeting. However, no business with respect to which special notice is required ghall be
transacted wmless such notice shall have been given. If for any reason the annual mect_ing is not held,
or the directors are not elected therest, directors may be elected at the special meeting held for that
purpose, and it shall be the duty of the President, the Vice President or Secretary, upon demand of .
any shareholder entitled to vote, to call such special meeting. Should none of the said officers call
such meeting upon demand, the shareholders shall have the right and power fo call such meeting,
(NDCC Sec, 10-19.1-71)

Section 3. Special Meetings. Special Meetings of the shareholders, for any purpose or
purposes, unless otherwise prescribed by statute or by the Articles of Incoréoraﬁon, may be called by
the President, two or more directors, or a shareholder or shareholders holding ten percent {10%) or
more of the voting power of ;xll shares entitled to vote, A shareholder or shareholders holding five
percent (5%) or more of the voting power of all shares entitled to. vote may demand a special
meeting of shareholders by written notice of dex_nand given to the President or Secretary of the
Corporation and containing the purposes of the meeting. (NDCC Sec. 10-18.1-72)

Section 4. Notice of Meetinps. Written notice of t_he date, time and.placc of the meeting and,
in the case of a special meeting, the purpose of purposes for whi;:h the mecting is called,
shall be mailed, postage prepaid, at least ten (10) days apd not more than fifty (50) days before

such meeting, to each shareholder at his address as the same appears upon the books of the

Corporation. (NDCC Sec. 10-19,1-73)
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Section 5. Business lo be Transacted, No business shall be transacted at any special meeting

of shareholders except that stated in the notice of the meeting, (NDCC Sec. 10-15.1-72)

Section 6. Waiver of Notice, N:;ﬁce of the time, place and purpose of nay meeting of

shareholders may be waived in writing, by any shareholder. Such waiver may be given before or
after the meeting and shall he filed with the Secretary or entered upon the reconds of the meeting.
(NDCC Sec. 10-19.1-73)
... Section 7. ,Quorim and Adjournment. .. The holders of a majority. of the stock issued and
outstanding and entitied to vote thereat, present in person or represented by proxy, shail constitute 8
quorum at all meetings of the shareholders for the transaction of business except as otherwise
provided by statute or by the Articles of Incorporation. I, however, such quorum shall not be
present or represented at any meeting of the shareholders, the shareholders entitle to vote theregt,
present in person or represented by proxy, shall have power to adjourn the meecting from time to
time, without notics other than annoncement af the meeting, until & quorum shall be present or
represented. At éuch adjourned meeting at which a-quoram shall be present or represented, any
business may be transacted which might have l*_:een transacted at the meeﬁpg as originally noticed,
The shareholders present at a duly called or held meeting at which a quorum is preseat, may continue
10 -n-ansgct-husincss antil adjoummex.tt, notwithstanding the withdrawal of enough shareholders to
leave less than a quorum. (NDCC Sec. 10’-1?.1-7;5) |

Section 8. :;loting Rights. A sha;aholder may cast his vote in person or throngh proxy.
When a quorum {s present at the time a megting is convened, the vote of the holders of a r_najority of
the shares entitled to votc.; at the meeting present in person or through proxy shall decide any

question before the meeting unless the question is one upon which, by express provision of statute or
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the Article of Incorporation, a different vote is required, in which case such express provision shall
govern and control the decision of such question. (NDCC 10-19.1-74)

Section 9. Manner of Voting. Hach shareholder shall at every meeting of the shareholders be
entitled to one vote in person or by proxy for each share of the capitol stock having voting power
held by such shareholder, but no proxy shall be voted after eleven (11) months from the date, unless
the proxy provides for a longer period. Where the transfer books of the Corporation have been
closed or a date has been fixed as a record daté for the determination of its shareholders entifled to
vote, no shares of stock shall be voted on at any ¢lection for directors which has been transferred on
the baoks of the Corperation within twenty (20) days next preceding such election of directors.
(NDCC 10-19.1-77 and 10-15.1-80)

Section 10. Record Date. The Board of Directors may fix a time, not exceeding fifty (50)
days preceding the date of any meeting of shareholders, as a record date for the determination of the
chareholders entitled to notice of and to vote at such mesting, and in such case only shareholders of
record on the date so fixed, or their legal representatives, shail be entitled to notice of and to vote at
gach mescting, notwithstanding any transfer of any shares on the books of the Corporation afler any
record date so fixed. The Board of Directors may close the books of the Corporation against @sfw
of shares during the whole or any part of such period. (NDCC 10-19.1-77)

Section 11. Orpanization of Meeting. At all meetings of the sharcholders the President shall
act as Chairman and in his absence any person appointed by the President shall act as Chairman, and
the Secretary, or in his absence any person appointed by the Chairman shall act as Secretary,

Section 12. Action Without a Meeting. Any action which may lawfully be taken at a

shareholders’ meeting may be taken without a meeting if authorized by 2 writing or writings signed
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by all of the holders of shares who would be entitled to a nofice of a meeting for such purpose. Such
action shall be effective on the date on which the Iast signature is places on such writing or writings,
or such earlier effective date as is set forth therein, If any action so taken requires a certificate to be
filed in the office of the Secretary of State, the officer signing the same .shail state therein thet the

' action was effected in the manver aforesaid. (NDCC 10-19,1-75)
ARTICLE THREE

 BOARD OF DIRECTORS

Section 1. General Powers. The business of the Corporation shall be managed by its Board
of Directors which may exercise all such powers of the Corporation and do all such lawful acts and
things as are not by statute or by the Articles of Incorporaﬁqn or by these By-laws required to be
exercised or done by the sharcholders. (NDCC Sec. 10-19.1-32)

Section 2. Number and Term of Office. The Board must consist of one or more directors,
Except & otherwise permitted by statute, the directors shall be elected at the annusl meeting of the
Corporation's sharehelders (or at any special meeting of the shm;eholders called for the purpose) by a
majority vote, and sach director shall be elected to serve for one year or until his succéssdr shall have

been duly elected and quahﬁed. NDCC Sec. 10-19.1-33-and 10-19. 1-35)

Sedsfion 3. Regignation and Removal Any director of the Corporahon may resign at any

time by gwmg written notice to the Secrctary of the Corporation. Such resignation: shall take effect »
at the date of the receipt of such notice, or at any Iater time speciﬁed thersin, and, unless otherwise
specxﬁed therein, the acceptance of such resignation shall not be necessary to make it effecnve Any

director may be removed with or without cause, by a majoxity vote of shareholders entitled to
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vote at an election of directors at any special meeting thereof. (NDCC Sec. 10-19.1-40 and

10-15,1-41)

Section 4. Vacancies. Bxcept with respect to the initial election of a director to fill &

newly created directorship resulting from an increase in the number of directors by action of the
Board of Directors in the manner as permitted by statute, if the office of any director becomes
vacant by reason of death, resignation, retirement, disqualification, removal from office or
otherwise, the directors then in office, although less than a quorum, by a majority vote, may
choose a successor who ghall bold office for the unexpired term in respect of which such vécancy
occurred. The initial election of a director to £l a newly created directorship shall occur at an
annual meeting or at a special mesting of shareholders celled for that purpose. (NDCC Sec.
10-19.1-42)

'Section 5. Place of Meetings. The Board of Directors of the Corporation may hold
meetings, both regular and special, either within or without the State of North Dakota at such
place as a majority of the members of the Board may from time to time appoint. NDCC Sec.

10-19.1-43)
Section 6. Annual Meeting of Directors. An annual meeting of the directors for the

purpose of electing officers shall be held immediately following the annual meeting of the
sharcholders. Notice of such meeting need not be given. Such meeting may be held at any other
time or place which shell be specified in a notice, a8 hereinafter provided for special meetings of

the Board of Directors.
Section 7. Director's Meetings. Meetings of the Board of Directors may be called by &

- director by giving ten (10) days’ notice to all directors of the date, time gn'd_ placo of the meeting.
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If the date, time and place of the board meeting have ﬁeen ammounced at a_previons mesting of
the board, no notice is required. (NDCC Sec. 10-19.1-43)

Section 8. Quornm. At all meetings of the Board a majority of the directors shall
constitute 2 quorum for the transaction of buginess, The act of a majority of the directors present
at any meeting at which there is a quorwm shall be the z_xct of the Board of Directors, except as
nﬁay be otherwise specifically provided by statute or by the Articles of Incorporation. I a
quorum shall not be present af any meeting of the Board of Directors, the.directors present -
thereat may adjoum the meating from time to time, without notice other than announcement at

. the meeting, until a quorum shall be present. 1f a quoram is present at the call of a meeting, the
directors may continue to transact business until adjoumment, no:wimstandjng_the withdrawal of
enough directors to leave less than 2 quoram. {(NDCC Sec 10-19.1-45)

Section 9. Organization of Meetings. At all meetings of the Board of Directors the

President, or in his absence any person appointed by the President, shall act as Chairman, and the
Secretary, or in the absence, any person appointed by the Chaitman, shall act ag Secfetm‘y.
Section 10. Co_mmitt_ees. A resolution approved by the affirmative vote of the majority
of the Board may establish committees having the authority of the Board in the management of
the business of the comporation only fo the exient provided in the resolution. Any such
Commiittee shall: Act only in the interval between mestings of the Board; be subject at all times
to ﬁe control and director of the Board; and keep regular minutes of all its meeﬁnés and report

the same to the Board of Directors when required. (NDCC 10-19.1-48)

Section 11. Compensation of Directors. By tesolution of the Board of Directors, each

director may be paid his expenses, if any, of attendance at each meeting of the Board of
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Directors, and may be paid a stated amount as director or.a ﬁxed sum for attendance at each
mesting of the Board of Directors, or both. No such payment shall preclude 2 director fom
serving the corporation in any other capacity and receiving compensation therefor. Members of
special or standing committees may be allowed, pursuant to resolution of the Board of Directors,
like compensation for attending committee meetings. (NDCC Sec. 10-19.1-37)

ARTICLE FOUR

| OFFICERS
Section 1. Number, The officers of the Corporation shall be chosen by the Board of
Directors and shall include a President, a Vioe President, a Secretary and a Treasurer. The Board
of Directors may also choose additional Vice Presidents, Any mumber of offices or functions of
those offices may be held or exercised by the same person. (NDCC Sec. 10-19.1-52 and

10-19.1-55)

Section 2. Flection. The Board of Directors at its first meeting after each annual meeting

of shareholders shall choose a President, a Vice President, a Secretary and a Treasurer. (NDCC

Sec. 10-19.1-52)

Section 3. Other Officers and Agents. The Board of Directors may appoint such other
officers and agents as it shall deem necessary, who shall hold their offices for such terms and
shall exercise such powers and perform such duties as shall be determined from time to time by
the Board of Directors. (NDCC Sec. 10-19.1-54)

Section 4. Salaries. The salaries of all officers of the Corporation shall be fixed by the

Board of Directors,
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Section 5. Term of Office. The officers of the Coyporation shal? hold office until their
successors are chosen and qualify. Any officer elected or appointed by the B@d of Directors
may be removed with.or without cause at any time by the affirmative vote of a majority of the
Board of Directors, Any officer may resign at any time by giving written notice to the President

or the Secretary of the Corporation. Any vacancy occurring in any office of the Corporation
shall be filled by the Board of Directors. (NDCC Se¢. 10-19,1-38)

‘Section 6. The President.

a. Powers. The President shall be the chief executive officer of the
Corporation, shall preside at all meetings of the shareholders and
the Board of Directors, shall have general and active management
of the business of the Corporation and shall see that all erders and
resolutions of the Board of Directors are carried into effect.

b. Duties. The President shall execute bonds, mortgages, and other
contracts except where required or pemmitted by law to be
otherwise signed and cxecuted except where the signing and
oxecution thereof shall be expresgly delegated by the Board of
Directors to-some other officer or agent of the Corporation.

Section 7. Powers and Duties of the Vice President. The Vice President, if any, or if

there shall be more than one, the Vice Presidents in the order determined by the Board of

Directors, shall, in the absence of disability of the President, perform the duties and exercise the

powers of the President and shall perform such other duties and have such other powers as the

Board of Directors may from time to time prescribe.

Section 8. Duties and Powers of the Secretary. The Secretary shall attend all meetings of
the Board 6f Directors and all meetings of the shareholders and record all the proceedings of the

mestings of the Corporation and of the Board of Directors in a book to be kept for that purpose

and shall perform like duties for the standing committees when required. The Secretary fhall
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give, or cause o be given, notice of all meetings of the shareholders and meetings of the Board

of Directors, and shall perform such other duties as may be prescribed by the Board of Directors

or President, under whose supervision the Secretary shall be.

Section 3. The Treasurer.

a.

c.

Duties. The Treasurer shall have the custody of the corporate
fimds and securities and shall keep full and aceurate accounts of
receipts and disbursements in books belonging to the Corporation
and shall deposit all moneys and other valuable effects in the name
and to the credit of the Corporation in such depositories as may be
designated by the Board of Directors.

Accounting, The Treasurer shall disburse such fimds of the
Corporation as may be ordered by the Board of Directors, taking
proper veuchers for such disbursements, and shall render to the
President and the Board of Directors as required, an account of all
his or her transactions as treasurer and of the financial condition of

the Corporation.

Bond. If required by the Board of Directors, the Treasurer shall
give the Corporation & bond (which shall be renewed every six (6)
years) in such sum and with such surety or sureties as shall be
satisfactory to the Board of Directors for the faithful performance

" of the duties of his or her office and for the restoration to the

Corporation, in case of his or her death, resignation, retirement or
removal from office, of ail hooks, papers, vouchers, money and
other property of whatever kind in his possession or under his or
her control belonging to the Corporation.

ARTICLE FIVE

CERTIFICATES OF STOCK

Section 1. Centificates of Stock. Every holder of stock in the Corporation shall be

entitled to have a certificate of the Corporation, signed by, or in the name of, the President or a

Vice President and the Secretary of the Corporation, certifying the number of shares owned by '
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the shareholder in the Corporation. The certificates of stock shall be numbered in the order of

their issue. (NDCC Sec. 10-19.1-66)
Section 2. Lost or Destroved Certificates. The Board of Directors may direct a new

certificate or ceriificates to be issued in place of any certificate or certificates theretofore issued
by the Corporation alleged to have been lost or destroyed, upon the making of an affidavit of that
fact by the person claiming the certificate of stock ta be lost or-destroyed. When authorizing
such issue of a new certificate or certificates, the Board of Directors may, in its discretion and as
a condition precedent to the issuance thereof, require the owner of such lost or destroyéd
certificate or certificates, or his legal representative, to advertise the same in such manner as it
shall require and/or to give the Cc;rporation a bond in such sum as it may direct as indemmity
against any claim that may be made against the Corporation with respect to the certificate alleged
to have been lost or destroyed. (NDCC Sec. 10-19.1-67)

Section 3. Transfer of Stock. Upon surrender to the Cotporation or the transfer agent of
the Corporation of a eertificate for shares duly endorsed or accompanied by proper evidence of
succession, assignment ar authgrity 1o transfer, it shall be the duty of the Corporation to issue a

new

certificate to the person entitled thereto, cancel the old certificate and record the trensaction upon

its books.
Section 4. Registered Shareholders. The Corporation shall be entitled to recopnize the

exclusive right of a person registered on its books as the owner of shares to receive dividends,
and to vote as such owner, and to hold liable for calls and assessmients & person registered on its

books 2s the owner of shares, and shall not be bound to recognize any equitable or other claim to
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or interest in such share or shares on the part of any other person, whether or not it shall have
express or other notice theresf, except as otherwise provided by the laws of North Dakota,.
ARTICLE SIX

GENERAL PROVISIONS

Section 1. Dividends, Subject to provisions of applicable law and the Article of
Incorporation, dividends upen the capital stock of the Corporation may be declared by the Board
of Directors at any reguler or special meeting, and may be paid in cash,in property, or in share;;. .
of the capital stock. (NDCC Sec. 10-19.1-92)

Section 2. Reserves. Before payment of any dividend, there may be set aside out of any
fonds of the Corporation available for dividends such sum or sums as the directors from time to
time, in their absolute discretion, think proper as a reserve or reserves to meet contingencies, or
for équalizing dividends,.or for repairing or maintaining any property of the Corporation, or for
such other phrposes as the directors shall think conducive to the interest of the Corporation, and
the directors may modify or abolish any such reserve in the manner in which it was created,

Section 3. Checks. All checks or demands for money and notes of the Corporation shall
be signed by such officer or officers or such other person or persons as the Board of Dizectors’

may from time to time designate.

Section 4, Fiscal Year. The fiscal year of the Corporation shall be fixed by resolution of

the Board of Directors.
Section 5. .Seal. The Corparation shall adopt a seal af the discretion of the Board of

Directors.
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ARTICLE SEVEN

AMENDMENTS
Section 1. Amendments. These By-Laws may be altered or repealed by the affirmative
vote of the holders or record of a majority of the outstanding stock of the Corporation at any
regular meeting of the sharcholders or at any special mesting of the shareholders if notice of the
proposed alteration or repeal be contained in the notice of such special. meeting. (NDCC See.

10-19.1-19 and 10-19.1-20)
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CLUB VISTA FINANCIAL SERVICES,
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THE EIGHTH JUDICIAL DISTRICT
COURT, COUNTY OF CLARK, STATE
OFNEVADA, AND THE HONORABLE
MARK R. DENTON, DISTRICT JUDGE,
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SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
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INDEX OF BOK APPENDIX

DOCUMENT DESCRIPTION

DATE

PAGE

Notice of Entry of Order Granting Defendant Bank of
Oklahoma, N.A.’s Motion for Partial Summary Judgment
on Plaintiffs’ First Claim for Relief (Fraudulent
Misrepresentation) and Second Claim for Relief
(Fraudulent Concealment/Fraudulent Omissions)

03/17/2011

BOK 1

Notice of Entry of Order Granting Defendant Bank of
Oklahoma, N.A.’s Motion for Partial Summary Judgment
on Plaintiffs’ Third (Constructive Fraud), Seventh (Breach
of Fiduciary Duty), and Eleventh (Breach of the Covenant
of Good Faith and Fair Dealing) Claims for Relief

03/17/2011

BOK 10

Notice of Entry of Order Granting Defendant Bank of
Oklahoma, N.A.’s Motion for Partial Summary Judgment
on Plaintiffs’ Fifth Claim for Relief (Securities Fraud)

03/17/2011

BOK 20

Notice of Entry of Order Granting Defendant Bank of
Oklahoma, N.A.’s Motion for Partial Summary Judgment
on Plaintiffs’ Tenth and Eleventh Claims for Relief
(Breach of Contract and Breach of the Covenant of Good
Faith and Fair Dealing)

BOK 28

Decision — Bank of Oklahoma, N.A.’s Motion for Partial
Summary Judgment on Plaintiffs’ Tenth and Eleventh
Claims for Relief (Breach of Contract and Breach of the
Covenant of Good Faith and Fair Dealing)

02/16/2011

BOK 36

Notice of Entry of Order Granting Defendant Bank of
Oklahoma, N.A.’s Motion for Partial Summary Judgment
on Plaintiffs’ Twelfth Claim for Relief (Negligence)

03/17/2011

BOK 40

Videotaped Deposition Transcript of Gary D. Tharaldson
taken in Fargo, North Dakota

07/08/2010

BOK 52

Complaint — Club Vista Financial Services, LLC,
Tharaldson Motels II, Inc., and Gary D. Tharaldson vs.
Maslon Edelman Borman & Brand, LLP, District Court,
Clark County, Nevada, Case No. A-10-608563-C,
Department No. XII

01/21/2010

BOK 55

Club Vista’s Commitment Letter

04/27/2007

BOK 107

Videotaped Deposition Transcript of Gary Tharaldson
taken in Fargo, North Dakota

07/09/2010

BOK 118

Videotaped Deposition Transcript of Bradley J. Scott taken
in Las Vegas, Nevada

11/16/2010

BOK121

Bank of Oklahoma, N.A.’s Conditional Commitment
Letter

12/20/2007

BOK 125

Declaration of Bradley J. Scott in Support of Bank of
Oklahoma’s Motion for Summary Judgment on Counts
One and Two

12/14/2010

BOK 127

Emails between Brad Scott, Ryan Kucker, Tim James, and
Jason Ulmer :

12/11/2007

BOK 129
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Videotaped Deposition Transcript of Gary Tharaldson 05/12/2010 BOK 131
1 taken in Las Vegas, Nevada
2 Videotaped Deposition Transcript of Gary Tharaldson 05/11/2010 BOK 134
taken in Las Vegas, Nevada
3 Letter addressed to Counsel advising that based on the 11/15/2010 BOK 140
examination of Sandra Lines that the signature on the TMII
4 Guarantee appears to be the signature of Gary Tharaldson
5 Videotaped Deposition Transcript of Gary Tharaldson 09/08/2010 BOK 142
taken in Las Vegas, Nevada
6 By-Laws of Tharaldson Motels II, Inc. 01/14/1998 BOK 144
7
8
9
10
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3993 Howard Hughes Parkway
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Electronically Filed
03/17/2011 12:04:52 PM

VONS. HENZ i v

Nevada Bar No. 859 CLERK OF THE COURT
vheinz@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway #600

Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8351 (fax)

JOHN D. CLAYMAN

Admitted Pro Haec

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Strect

Tulsa, Oklahoma 74103

(918) 583-9965

(918) 584-2729 (fax)

Attomneys for Defendant

BANK OF OKLLAHOMA, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA
CLUB VISTA FINANCIAL SERVICES, Case No. A579963
L.L.C., a Nevada limited liability company; Dept. No. XII
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON, :
. Hearing Date: N/A
Plaintiff, Hearing Time: N/A
Vs. NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT BANK OF
SCOTT FINANCIAL CORPORATION, a OKLAHOMA N.A.’S MOTION FOR
North Dakota corporation; BRADLEY J. PARTIAL SUMMARY JUDGMENT
SCOTT; BANK OF OKLAHOMA,N.A., a ON PLAINTIFFS® FIRST CLAIM FOR
national bank; GEMSTONE DEVELOPMENT RELIEF (FRAUDULENT
WEST, INC., a Nevada corporation; MISREPRESENTATION) AND
ASPHALT PRODUCTS CORPORATION SECOND CLAIM FOR RELIEF
D/B/A APCO CONSTRUCTION, a Nevada (FRAUDULENT
corporation; DOE INDIVIDUALS 1-100; and CONCEALMENT/FRAUDLENT
ROE BUSINESS ENTITIES 1-100, OMISSIONS)
Defendants.

Please take notice that on the 15th day of March, 2011, an Order Granting Defendant Bank
of Oklahoma N.A.’s Motion for Partial Summary Judgment on Plaintiffs’ First Claim for Relief
(Fraudulent Misrepresentation) and Second Claim for Relief (Fraudulent Concealment/Fraudulent

Omissions) was entered in the above-captioned action, a copy of said Order is attached hereto.
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Lewis and Roca LLP
3995 Hawand Hughes Paricway
Suite

uite GOO
Las Vegas, Nevida 59169

DATED this 17" day of March, 2011,
LEWIS AND ROCA LLP

By /s/ Von S. Heinz
VON S. HEINZ
3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

JOHUN D. CLAYMAN

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attomeys for Defendant

BANK OF OKLAHOMA, N.A.
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby cerfify that service of the foregoing NOTICE
OF ENTRY OF ORDER GRANTING DEFENDANT BANK OF OKLAHOMA N.A.S
MOTION FOR PARTIAL SUMMARY JUDGMENT ON PLAINTIFFS® FIRST CLAIM
FOR RELIEF (FRAUDULENT MISREPRESENTATION) AND SECOND CLAIM FOR
RELIEF (FRAUDULENT CONCEALMENT/FRAUDULENT OMISSIONS) was made this

date by e-service to the following:

Martin A. Muckleroy P. Kyle Smith

Cooksey, Toolsen Gage, Duffy & Woog 10161 Park Run Drive
3930 Howard Hughes Parkway Suite 150 _
Suite 200 Las Vegas, Nevada 89145
Las Vegas, Nevada 89169 Attorney for Alexander Edelstein
Attorneys for Plaintiffs

K. Layne Morrill Terry A. Coffing

Martin A. Aronson Marquis & Aurbach

John T. Moshier 10001 Park Run Drive
Christine Taradash Las Vegas, Nevada 89145
Morrill & Aronson, P.L.C. Attorneys for Plaintiffs
One E. Camelback Road, Suite 340

Phoenix, Arizona 85012

Attorneys for Plaintiffs

J. Randall Jones

Mark M. Jones

Matthew S. Carter

Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169
Attorneys for Defendants

Scott Financial Corporation and
Bradley J. Scott

Gwen Mullins .

Wade Gochnour

Howard & Howard Attorneys PLLC

3800 Howard Hughes Parkway, Suite 1400
Las Vegas, Nevada 89169

Attorneys for APCO Construction

DATED this 17" day of March, 2011.

/s/ Judith A. Vienneau
An Employee of Lewis and Roca, LLP
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VON S. HEINZ,

Nevada Bar No. §59
vheinz@lrlaw.com
JENNIFER K. HOSTETLER
Nevada Bar No. 11994
jhostetler@lrlaw.com
LEWIS AND ROCA LLP
Suite 600

3993 Howard Hughes Parkway
Las Vegas, Nevada 89169
(702) 949-8200

(702) 949-8351 (fax)

JOHN D. CLAYMAN

PIPER W. TURNER

Admitted Pro Hac Vice
FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

(918) 583-9965

(918) 584-2729 (fax)

Attorneys for Defendant
BANK OF OKLAHOMA, N.A.

Electronically Filed
03/15/2011 02:12:56 PM

A b s

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS II, INC,, a North
Dakota corporation; and GARY D.
THARALDSON, '

Plaintiffs,
v,

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J,
SCOTT; BANK OF OKLAHOMA,N.A., a
natjonal bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, 2 Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Case No.: AS579963
Dept. No.: XIII

ORDER GRANTING DEFENDANT
BANK OF OKLAHOMA, N.A.’S
MOTION FOR PARTIAL SUMMARY
JUDGMENT ON PLAINTIFFS’ FIRST
CLAYM FOR RELIEF (FRAUDULENT
MISREPRESENTATION) AND SECOND
CLAIM FOR RELIEF (FRAUDULENT
CONCEALMENT/FRAUDULENT
OMISSIONS)

I~
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This matter came before this Court for hearing on January 18, 2011 on Defendant Bank of
Oklahoma N.A.’s Motion for Partial Summary Judgment on Plaintiffs’ First Claim for Relief
(Fraudulent Misrepresentation) and Second Claim for Relief (Fraudulent Concealment/Fraudulent
Onmissions).

Martin A. Aronson of Morrill & Aronson, P.L.C., Terry A. Coffing of Marquis Aurbach
Coffing, and Martin A. Muckleroy of Cooksey, Toolen, Gage,.Duffy& Woog appeared on behalf
of Plaintiffs Club Vista Financial Services, L.L.C., Tharaldson Motels II, Inc., and Gary D.
Tharaldson. J. Randall Jones of Kemp, Jones & Coulthard, LLP appeared on behalf of Defendants
Scott Financial Corporation and Bradley J. Scott. John D. Clayman of Frederic Dorwart Lawyers
and Jennifer K. Hostetler of Lewis and Roca LLP appeared on behalf of Defendant Bank of
Oklahoma, N.A. P. Kyle Smith of Smith Law Office appeared on behalf of Defendant Alex
Edelstein. Gwen Rutar Mullins of Howard & Howard appeared on behalf of Asphalt Products
Corporation.

Having considered the parties’ briefs, pleadings and other court filings in this matter, and
having considered argurnent of counsel, and good cause appearing, the Court makes the following
findings of fact and coﬁclusions of law:

I
FINDINGS OF FACT
1. The only individuals who have personal knowledge about the Manhattan West

transaction are Gary Tharaldson, Ryan Kucker, and Kyle Newman.!

2. Through their sworn testimony, each of these individuals has admitted that he does
not have personal knowledge about the factual allegations contained in the Complaint.?

3. BOK did not give Plaintiffs advice with respect to the Loan Mr, Tharaldson did

'Deposition of Gary Tharaidson, Vol. 11, pp. 299-301, Exhibit A; Deposition of Ryan Kucker, Yol.
I, p. 339, 1. 8 —p. 340, L. 3.

Deposition of Gary Tharaldson, Vol. I11, p. 632, 11. 11-20, p. 678, 1. 23 —p. 679, L. 15; Vol II, p.
425,11. 11-22. Deposition of Kyle Newman, p, 134, 1. 1-19. Deposition of Ryan Kucker, Vol. 1, p.
292,1. 16-p. 293,1.15; p. 339,1. 8 —p. 340, 1. 3.

3Deposition of Gary Tharaldson, Vol 11, p. 510, 1. 22 —p. 511, 1.9; Vol. I, p. 654, 11, 21-24.

2-
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not negotiate any aspect of the Loan with BOK, and never had conversations with BOK with

respect to the Loan.*

4. BOK did not directly give Mr. Tharaldson or Club Vista or TM2I any specific

assurances or any assurances of any kind that the transaction was sound.”

5. Before BOK was contacted about pariicipating in the Manhattan West transaction,

all of the monetary terms had already been established.®

6. Mr. Tharaldson has no personal knowledge or evidence that BOK knew anything
about fraud related to the TM?2I guaranty.”

7. Mr. Tharaldson has no evidence that the proper inspections were not done on
Manhattan West.?
1. With respect to the subordination issue, Mr. Tharaldson never discussed this deal

point with anyone from BOK.”

9. BOK never talked to Plaintiffs about what activities or duties BOK would

undertake as the co-lead.'?

10.  Plaintiffs have no knowledge or evidence that BOK failed to disclose the pre forma

to Plaintiffs.”

1.  BOK never undertock any actions with the intention of injuring any of the

Plaintiffs.

4Deposm‘on of Gary Tharaldson, Vol, 11, p. 571, 1. 4-8; Vol. IV, p. 1084, 1l. 11-24; p. 10593, IL. 3-
21; p. 1095, 1. 5-22.

*Deposition of Gary Tharaldson, Vol. IT, p. 517,1. 22 - p. 518, L 7.

Deposition of Gary Tharaldson, Fargo, N.D,, July 9, 2010, p. 137,1.24 —p. 138, 1. 4,
"Deposition of Gary Tharaldson, Vol. 11, p. 659, 1. 14 — p. 660, 1. 12.

$Deposition of Gary Tharaldson, Vol. I, p. 70, 11.19-21.

®Deposition of Gary Tharaldson, Vol. IV, p. 993, 1. 25 — p. 994, 1. 101,

®Deposition of Gary Tharaldson, Vol. IV, p. 997, Ii. 1-10.

" Deposition of Gary Tharaldsen, Vol. Il p. 570, 1L. 10-16.

3-
575591.1
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12.  BOK never knowingly or unintentionally assisted Scott Financial or Mr. Scott in

making fraudulent or negligent misrepresentations or oxmissions (o the Plaintiffs.

13. BOK never told Plaintiffs that Brad Scott or Scott Financial could speak for
BOK."?

14, Neither Brad Scott nor Scott Financial ever told Plaintiffs that they had the power
to make representations on behalf of BOK.?

1L
CONCLUSIONS OF LAW
1. To prevail on a fraudulent misrepresentation claim, Plaintiffs are required to prove
that;
(1) BOK made a false representation;
(2)  That BOK knew or believed that the representation was false or that BOX
had an insufficient basis of information for making the misrepresentation;
(3) BOK’s intention to induce the Plaintiffs to act or reffain from acting in
reliance upon the misrepresentation;
“@ Plaintiffs’ justifiable reliance on upon the misrepresentation; and
(5)  Darmage to the Piaintiffs as a resuit of relying on the misrepresentation.
Bulbman, Inc. v. Nev. Bell, 108 Nev. 135, 110, 825 P.2d 588, 552 (1992).

2, BOK did not make any false representations or fraudulently conceal or omit
information, including information related to: (1) pre-sales, (2) subordination of prior loans, (3)
the General Contractor Agreement, and (4) the TM2[ Guaranty.

3 BGK did not intend to “deliberately cause harm or to deliberately deceive”

Plaintiffs. Bulbman, inc. v. Nev. Bell, 108 Nev, 105, 110, 825 P.2d 588, 592 (1992).

2Deposition of Gary Tharaldson, Vol. IV, p. 997, 11. 11-17.
RDeposition of Gary Tharaldson, Vol. IV, p. 998, 1. 2-16.

4-
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4, BOK never induced Plaintiffs to rely on representations made by BOK because
Plaintiffs were unaware of any representations at the time they acted. Chen v. Nev. Stare Gaming
Controf Bd., 116 Nev., 282, 285-86, 994 P.2d 1151, 1152 (2000).

5. Accordingly, Plaintiffs did not justifiably rely upon any misrepresentation by BOX.
“Reliance on alleged misrepresentations presumes that {Plaintiffs have] actually read or heard
those alleged misrepresentations in order to plead a cause of action for deceit.” Nev. Power Co. v.
Monsanto Co., 891 F. Supp. 1406, 1413-14 (D. Nev. 1995).

8. BOK is not lable for any alleged fraudulent misreprcsentations or fraudulent
concealment/omissions based upon an agency or apparent authority theory related to SFC because
BOK’s appointment of SFC as its agent was strictly limited to servicing the Loan as set forth in
Paragraph 6(d) of the Participation Agreement.

8. BOK is not responsible for the actions and inactions of SFC that oceurred before
the alleged agency relationship ocourred, )

9. Accordingly, the Court finds that there are no genuine issues of material fact as to
Plaintiffs’ First Claim for Relief (Fraudulent Misrepresentation) and Second Claim for Relief
(Fraudulent Concealment/Fraudulent Omissions) such that Bank of Oklahoma, N.A. is entitled to
judgment as a matter of faw on each of these claims, pursuant to Nev. R, Civ. P. 56.

1L
CONCLUSION

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Bank of Oklahoma,
N.A.'s Motion For Partial Summary Judgment on Plaintiffs> First Claim for Relief (Fraudulent
Misrepresentation) and Second Claim for Relief (Fraugulent Concealment/Fraudulent Omissions)

is GRANTED IN FULL,

Honotable ¥ark X. Denton
DISTRICT COQURT JUDGE

Dated: /, /M ARV

W

5-
5755%1.1
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By:

- Submitted by

LEWIS AND ROCA LLP

VON S. Z ‘%4( M

IFER K. AOSTETLER
LEWIS AND ROCA LLP
Suite 600
3993 Howard Hughes Parkway
Las Vegas, Nevada §9169

JOHN D, CLAYMAN

PIPER W. TURNER

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Qld City Hall

124 Bast Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.
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NEOJ

VON S. HEINZ

Nevada Bar No. 859
vheinz@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8351 (fax)

JOHN D. CLAYMAN

Admitted Pro Haec

FREDERIC DORWART, LAWYERS
0Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

(918) 583-9965

(918) 584-2729 (fax)

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.

Electronically Filed
03/17/2011 12:08:11 PM

%;&.M

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS 11, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiff,
Vs.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporatiorn,;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Case No. A579963
Dept. No. XIII

Hearing Date: N/A
Hearing Time: N/A

NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT BANK OF
OKLAHOMA N.A.’S MOTION FOR
PARTIAL SUMMARY JUDGMENT
ON PLAINTIFFS’ THIRD
(CONSTRUCTIVE FRAUD),
SEVENTH (BREACH OF FIDUCIARY
DUTY), AND ELEVENTH (BREACH
OF THE CONVENANT OF GOOD
FAITH AND FAIR DEALING)
CLAIMS FOR RELIEF

Please take notice that on the 15th day of March, 2011, an Order Granting Defendant Bank

of Oklahoma N.A.'s Motion for Partial Summary Judgment on Plaintiffs” Third (Constructive

Fraud), Seventh (Breach of Fiduciary Duty), and Eleventh (Breach of the Covenant of Good Faith

and Fair Dealing) Claims for Relief was entered in the above-captioned action, a copy of said

Order is attached hereto.

578031.1
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Suite 600
Las Vegas, Nevada 89167

DATED this 17" day of March, 2011.
LEWIS AND ROCA LLP

By /s/ Von S. Heinz
VON 8. HEINZ
3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

JOHN D. CLAYMAN

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
0ld City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that service of the foregoing NOTICE
OF ENTRY OF ORDER GRANTING DEFENDANT BANK OF OKLAHOMA N.A.'S
MOTION FOR PARTIAL SUMMARY JUDGMENT ON PLAINTIFFS’ THIRD
(CONSTRUCTIVE FRAUD), SEVENTH (BREACH OF FIDUCIARY DUTY), AND
ELEVENTH (BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING)
CLAIMS FOR RELIEF was made this date by e-service to the fellowing: '

Martin A. Muckleroy P. Kyle Smith
Cooksey, Toolsen Gage, Duffy & Woog 10161 Park Run Drive
3930 Howard Hughes Parkway Suite 150
Suite 200 Las Vegas, Nevada 89145
Las Vegas, Nevada 89169 Attorney for Alexander Edelstein
Attorneys for Plaintiffs :
K. Layne Morrill Terry A. Coffing
Martin A. Aronson Marquis & Aurbach
John T. Moshier 10001 Park Run Drijve

" Christine Taradash Las Vegas, Nevada 89145
Morrill & Aronson, P.L.C. Attorneys for Plaintiffs

One E. Camelback Road, Suite 340
Phoenix, Arizona §5012
Attorneys for Plaintiffs

J. Randall Jones

Mark M. Jones

Matthew S. Carter

Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway -
Seventeenth Floor

Las Vegas, Nevada 89169
Attorneys for Defendants

Scott Financial Corporation and
Bradley J. Scott

Gwen Mullins

Wade Gochnour

Howard & Howard Attorneys PLLC

3800 Howard Hughes Parkway, Suite 1400
Las Vegas, Nevada 89169

Attorneys for APCO Construction

DATED this 17" day of March, 2011.

/s/ Judith A. Vienneau
An Employee of Lewis and Roca, LLP

-3- 578031.1
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Lewis and Roea LL?
5991 Homenrd Hagher Putoray
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Lt Vegas, Reveda 89169

ORDR

VON §. HEINZ

Nevada Bar No. 859
vheinz@lrlaw.com
JENNIFER K. HOSTETLER
Nevada Bar No. 11994
jhostetler@lrlaw.com
LEWIS AND ROCALLP
Suite 600

3993 Howard Hughes Parkway
Las Vegas, Nevada 89169
(702) 949-8200

(702) 945-8351 (fax)

JOHN D. CLAYMAN

PIPER W, TURNER

Admitted Pro Hac Vice
FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

{918) 583-9965

(918) 584-2729 {(fax)

Attorneys for Defendant
BANK OF OKLAHOMA, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUR VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY .
THARALDSON, _

Plaintiffs,
v.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-108; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Electronically Filed
03/15/2011 02:10:38 PM

R

CLERK Of THE COURT

Case No.: A579963
Dept. No.: XIII

ORDER GRANTING DEFENDANT
BANK OF OKLLAHOMA, N.A.’S
MOTION FOR PARTIAL SUMMARY
JUDGMENT ON PLAINTIFFS’ THIRD
{CONSTRUCTIVE FRAUD), SEVENTH
(BREACH OF FIDUCIARY DUTY), AND
ELEVENTH (BREACH OF THE
COVENANT OF GOOD FAITH AND
FAIR DEALING) CLAIMS FOR RELIEF

575553.1
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This matter came before this Court for hearing an January 20, 2011 on Defendant Bank of |
Oklahoma, N.A.’s Motion For Partial Summary Judgment on Plaintiffs’ Third (Constructive
Fraud), Seventh (Breach of Fiduciary Duty), and Eleventh (Breach of the Covenant of Good Faith
and Fair Dealing) Claims For Relief.

Martin A. Aronson of Morrill & Aronson, P.L.C., Terry A. Coffing of Marquis Aurbach
Coffing, and Martin A. Muckleroy of Caoksey, Toolen, Gage, Duffy & Woog appeared on behalf
of Plaintiffs Club Vista Financial Services, L.L.C., Tharaldson Motels II, Inc,, and Gary D.
Tharaldson. J. Randall Jones of Kemp, Jones & Coulthard, LLP appeared on behalf of Defendants
Scott Financial Corporation and Bradley J. Scott. Jobn D. Clayman of Frederic Dorwart Lawyers
and Jennifer K. Hostetler of Lewis and Roca LLP appeared on behalf of Defendant Bank of
Oklahoma, N.A, P. Kyle Smith of Smith Law Office appeared on behalf of Defendant Alex
Edelstein. Robert L. Rosenthal of Howard & Howard appeared on behalf of Asphalt Products
Corporation.

Having considered the parties® briefs, pleadings and other court filings in this matter, and
having considered argument of counsel, and good cause appearing, the Court makes the following

findings of fact and conclusions of law:

L
FINDINGS OF FACT

1. Mer. Tharaldson is “a successful real estate entrepreneur with very substantial assets
and net worth.,”"

2. TM2I is an owner and operator of motel and lodging properties. TM2I also has
“very substantial assets and net worth.”

3. Club Vista is a corporation that was formed for the purpose of making loans.?

4. Club Vista is wholly owned by Mr. Tharaldson.*

3. Club Vista is a participaat in the Senior Loan.

! Plaintiffs’ First Amnended Complaint, f 20 and 22.
2 Plaintiffs’ First Amended Complaint §] 21 and 22,

3 Deposition of Gary Tharaldson, Vol. IV, p. 1023, I, 22-24.
4 Deposition of Gary Tharaldson, Vol. IV, p. 1024, 1L. 13-14,

5755534
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6; Club Vista committed to participate in the Loan in the spring of 2007 and agreed to
participate up to $25 million in the construction loan,?

7. Bank of Oklahoma, N.A. (“BOK”) committed to participate in the Loan in
December 2007.°

8. Plaintiffs learned that BOK was considering participating in the Loan and assurning
the role of co-lead several months after Plaintiffs commitied to the Loan.”

9. Mz, Tharaldson pcfsonally provided an absolute, unconditional guaranty of the
Loan for the benefit of all the participants.®

10. TM2I provided an absolute, unconditional guaranty of the Loan for the benefit of
BOK.? _

11.  BOK never gave the Plaintiffs advice with respect to the Loan.'’

12.  Plaintiffs’ reliance on BOK was in their position as co-lead.!!

13.  The Participation Agreement sets forth BOK’s rights and obligations in connection
with its role as co-lead lender in connection with the Loan."”

14,  BOK never represented to any of the Plaintiffs that BOK was Plaintiffs’ fiduciary,”

15. BOK never talked to the Plaintiffs “about what activities or duties [BOK] would
undertake as the co-lead'*  Further, Scott Financial never told the Plaintiffs what BOK was
going to do in terms of BOK’s underwriting of the Loan prior to its decision to participate in the

Loan."

Club Vista’s Commitment Letter, dated April 30, 2007,
BOK's Commitment Letter, dated December 20, 2007.
Deposition of Gary Tharaldson, Vol. I, p. 64,1, 23 —p. 65,1. 5.

Guaranty by Gary Tharaldson benefiting Scott Financial dated January 21, 2008; Plaintiffs
Objections and Responses to Scott Financial Corporation and Bradley J. Scott’s First Set of
Requests for Admission to Club Vista Financial Services, L.L.C.; Tharaldson Motels 11, Inc.; and
Gary D. Tharaldson, Request No. 8; Depaosition of Gary Tharaldson, Vaol. IV, p. 1015, 11 2-7; N.DD.

uly 8, 2010, p. 121, 1, 12-18.

Guaranty by TM2] benefitiing BOK. dated January 21, 2008.
1% Deposition of Gary Tharaldson, Vol IL, p. 511,11 1-9; p. 571, 1. 4-8,,

! Deposition of Gary Tharaldson, Vol. IV, p. 1017, 1L 3-7. See also Deposition of Gary
Tharaldson, Vol. II, p. 508, 11. 14-20; Vol. 111, p. 649, L. 11-13; N.D. July 8, 2010, p. 13, 1. 1 —p.
14, 1. 18; N.D. July 9, 2010, p, 112, 11. 19-25. :

:2 Nonrecourse Participation Agreement at Y] 6(f) and 8.

3 Deposition of Gary Tharaldson, Vol. IV, p. 1086.

14 Deposition of Gary Tharaldson, Vol. IV, p. 997, 11, 1-10.

15 Deposition of Gary Tharaldson, Vol. TV, p. 969, 11. 4-10; p. 998, 11. 18-20.

3-
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16.  Plaintiffs basis for its claim is thali BOK’s relationship with the Plaintiffs was
fiduciary in nature stems from a diseussion that Mr. Tharaldson had with Scott Financial that may
have preceded this transaction. During this conversation, Mr. Tharaldson reported that Mr. Scott
told him that when a bank became a co-lead on a loan it assumed a fiduciary obligation to
Plaintiffs, No one ever specifically told the Plaintiffs that BOK had a fiduciary obligatioﬁ to
them.'®

17. Mr. Tharaldson and his business entities relied exclusively on Brad Scott and Scott
Financial to protect his interests and the interests of his entities and for credit underwriting, due
diligence and feasibility analysis associated with Scott Financial related transactions.'’

18.  Although Mr. Tharaldson relied on the due diligence conducted by everyone
involvéd in the Manhattan West transaction, including all 29 participating banks, he made his own
independent decision to engage in the transaction.®

19.  Plaintiffs never sought to review BOXK or any of the other participating banks’ due
diligence related to the Manhatten West transaction:'®

20.  Further, none of the Plaintiffs sought BOK’s advice or consultation regarding any

of its transactions.”®

21.  BOK did not have a role in the day-to-day affairs of any of the Plaintiffs.”

22.  BOK did not exercise any influence over any of the Plaintiffs’ other transactions.”

23, Aside from Plaintiffs’ own attorneys, no one has ever told Mr. Tharaldson that
BOK “tried to influence Scott Financial or Brad Scott to do something that was not in [P]laintiffs’

best interests.”

' Deposition of Gary Tharaldson, Vol. IV, p. 1086, 1. 16 — p. 1087, 1. 9. See also Deposition of
Gary Tharaldson, Vol. II, p. 508, I, 14— p. 509, L 6. _

17 plaintiffs First Amended Complaint, 1§ 27, 33; Plaintiffs’ Objections and Responses to Scott
Financial Corporation and Bradley J. Scott’s First Set of Requests for Admission to Club Vista
Financial Services, L.L.C.; Tharaldson Motels I, Inc.; and Gary D. Tharaldson's Response No. 3.
13 Deposition of Gary Tharaldson, Vol. IV, p. 1037, 1. 20— p. 1039, 1. 23. ‘
19 Deposition of Gary Tharaldson, Vel. IV, p. 960, 1. 20 —p. 962, 1. 7; p. 968, 1. 6-10.
2 Deposition of Gary Tharaldson, Vol. IV, p. 1087, 1. 24 - p. 1088, 1. 4.

% Deposition of Gary Tharaldson, Vol. IV, p. 1087, 1. 12 - p. 1088, 1. 4.

22 Deposition of Gary Tharaldson, Vol. IV, p. 1088, 1l 5-18.

% Deposition of Gary Tharaldson, Vol. IV, p. 1089, It. 19-23.-

$75553.1
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IL
CONCLUSIONS OF LAW
1. Plaintiffs claims for (1) constructive fraud [count 3]; (2) breach of fiduciary duty

[count 7]; and (3) breach of the covenant of good faith and fair dealing [count 11] each require

| Plaintiffs to establish the existence of a fiduciary relationship.

2. A fiduciary duty under Nevada law “is not created by a unilateral decision to repose
trust and confidence; it derives from the conduct or undertaking of the purported fiduciary.”
Yerington Ford, Inc., v. Gen. Motors Accepiance Corp., 359 F. Supp. 2d 1075, 1091 (D. Nev.
2004).

3. As a matter of law, the Nevada Supreme Court has refused to recognize a fiduciary
relationship between a lender and borrower or between a lender and guarantor. Giles v. Gen.
Motors Acceptance Corp., 494 F.3d 865, 882 (9th Cir. 2007). Therefore, there is no fiduciary
relationship between BOK (as lender) and TM2I (as guarantor) or between BOK (as lender) and
Mr, Tharaldson (as guarahtor).

4, A fiduciary relationship also does not exist between BOK (as co-lead lender) and
CVES (as participant). “In the context of Joan participation agreements among sophisticated
lending institutions...(a} fiduciary relationship should not be inferred absent unequivocalv
contractual language.” 2 LAW OF REAL ESTATE FINANCING § 11:15 (quoting in part, First Citizens
Fed. Sarv. & Loan Ass'n. v. Worthen Bank & Trust Co., N.A., 919 F.2d 510 (Sth Cir. 1950)). This
unequivocal language is not present in the Nonrecourse Participation Agreement(s) at issue this
case.

5. None of the Plaintiffs were in a position of inequality, dependence, weakness or
lacked knowledge regarding the Manhattan West transaction. Instead, the Plaintiffs and BOK

dealt with each other on equal terms.

6. BOK did not exercise influence, domination, or control over Plaintiffs’ affairs
because BOK. was not involved in the “actual day-to-day...management and operations of”

Plaintiffs. Union State Bank v. Woell, 434 N.W.2d 712, 721 (N.D. 1989).

5745534
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7. Plaintiffs did not depend on BOK and cven if they had, such dependence was not
supported under the law because participants to a loan participation agreement have a “duty to rely
on their own independent evaluation of the loans.” Leonard v, Dorsey & Whitney, LLP,553F.3d
609, 626 (8th Cir. 2008)(rek ‘g denied, 2009).

8. | Because BOK does not owe ény fiduciary duties to any of the Plaintiffs, Plaintiffs’
claims for: (1) constructive fraud [count 3]; (2) breach of fiduciary duty [count 7]; and (3) breach
of the covenant of good faith and fair dealing [count 11] must fail.

9. Accordingly, the Court finds that there are no genuine issues of material fact as to
Plaintiffs’ Third (Constructive Fraud), Seventh (Breach of Fiduciary Duty), and Eleventh (Breach
of the Covenant of Good Faith and Fair Dealing) Claims For Relief such that Bank of Oklahoma,
N.A. is entitled to judgment as a matter of law on each of these claims pursuant to Nev. R. Civ. P.
56.

118

CONCLUSION
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant Bank of
Oklahoma, N.A.’s Motion For Partial Summary Judgment on Plaintiffs’ Third (Constructive

Vot

. TGS
Fraud), Seventh (Breach of Fiduciary Duty), and Eleventh (Brgach of the Covenant of Good Faith
and Fair Dealing) Claims For Relief ts GRANTED IN FULL.

Honorable Mark R. Denfon
DISTRICT CQURT JUDGE

Dated: %&{4/ //, c]C/%/

5755831
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Lawls ond Roas LP
3993 Howard Hoghea Padonay
Sujic 600

Las Vepas, Novedz 89169

Submitted by

LEWIS AND ROCA LLP
By: M”’é {LW/

VON S {NZ
JENNI K. HORTETLER
LEWISAND ROCA'LLP

Suite 600
3993 Howard Hughes Parkway
Las Vegas, Nevada 89169

JOHN D. CLAYMAN

PIPER W, TURNER

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Qld City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attormeys for Defendant

BANK OF OKLAHOMA, N.A.

5755531
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NEOJ

VON 8. HEINZ

Nevada Bar No. 859
vheinz@lrlaw.com

LEWIS AND ROCALLP

3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

(702) 949-8200 .

(702) 949-8351 (fax)

JOHN D. CLAYMAN

Admitted Pro Haec

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

(918) 583-9965

(918) 584-2729 (fax)

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS 1, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiff,
vs.

SCOTT FINANCIAL CORPORATION, a
Notth Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants,

Please take notice that on the 15th day of March, 2011, an Order Granting Defendant Bank
of Oklahoma N.A.’s Motion for Partial Summeary Judgment on Plaintiffs” Fifth Claim for Relief

(Securities Fraud) was entered in the above-captioned action, a copy of said Order is attached

hereto,

Electronically Filed
03/17/2011 12:01:37 PM

%;&.W

CLERK OF THE COURT

Case No. A579963
Dept. No. XIIT

Hearing Date: N/A
Hearing Time: N/A

NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT BANK OF
OKLAHOMA N.A.’S MOTION FOR
PARTIAL SUMMARY JUDGMENT
ON PLAINTIFFS® FIFTH CLAIM FOR
RELIEF (SECURITIES FRAUD)

578029.1

BOK App. 020



[ " 2 O

N - B =)

10
11

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Lewis 2od Rees LLP
3993 Howard Hoghcs Pakway

Saille
Las Vegas, Nevada 83169

DATED this 17" day of March, 2011.
LEWIS AND ROCA LLP

By /s/ Vou S. Heinz
VON S, HEINZ
3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

JOHN D. CLAYMAN

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.

BOK App. 021
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), | hereby certify that service of the foregoing NOTICE

FOR RELIEF (SECURITIES FRAUD) was made this date by e-service to the following:

Martin A. Muckleroy P. Kyle Smith

Cooksey, Toolsen Gage, Duffy & Woog 10161 Park Run Drive
3930 Howard Hughes Parkway Suite 150

Suite 200 Las Vegas, Nevada 89145
Las Vegas, Nevada 89169 Attorney for Alexander Edelstein
Attorneys for Plaintiffs

K. Layne Morrill Terry A. Coffing

Martin A. Aronson Marquis & Aurbach

John T. Moshier 10001 Park Run Drive
Christine Taradash Las Vegas, Nevada 89145
Morrill & Aronson, P.L.C. Attomneys for Plaintiffs

One E. Camelback Road, Suite 340
Phoenix, Arizona 85012
Attorneys for Plaintiffs

J. Randall Jones

Mark M. Jones

Matthew S. Carter

Kemp, Jones & Coulthard, LLP

© 3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169
Attorneys for Defendants

Scott Financial Corporation and
Bradley J. Scott

Gwen Mullins
Wade Gochnour
Howard & Howard Attorneys PLLC

3800 Howard Hughes Parkway, Suite 1400

Las Vegas, Nevada 89169
Attorneys for APCO Construction

DATED this 17" day of March, 2011.

/s/ Judith A. Vienncau
An Employee of Lewis and Roca, LLP

BOK App. 022

OF ENTRY OF ORDER GRANTING DEFENDANT BANK OF OKLAHOMA N.A’S
MOTION FOR PARTIAL SUMMARY JUDGMENT ON PLAINTIFFS’ FIFTH CLAIM

578029.1
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VON S. HEINZ

Nevada Bar No. 859
vheinz@Irlaw.com
JENNIFER K. HOSTETLER
Nevada Bar No. 11994
jhostetler@lrlaw.com
LEWIS AND ROCA LLP
Suite 600

3993 Howard Hughes Parkway
Las Vegas, Nevada 89169
(702} 949-8200

(702) 949-8351 (fax}

JOHN D. CLAYMAN

PIPER W. TURNER

Admitted Pro Hac Vice
FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Qklahoma 74103

{218) 583-9965

(918) 584-2729 {fax)

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.

DISTRICT COURT
CLARK. COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF CKLAHOMA, N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
cotporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Electronically Filed
03/15/2011 02:08:34 PM

A b i

CLERK OF THE COURT

Case No.: A579963

Dept. No.: X111

ORDER GRANTING DEFENDANT
BANK OF OKLAHOMA, N.A.'S
MOTION FOR PARTIAL SUMMARY
JUDGWENT ON PLAINTIFFS’ FIFTH
CLAIM FOR RELIEF (SECURITIES
FRAUD)

5757751
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This matter came before this Court pursuant to Defendant Bank of Oklahoma N.A.'s
Motion for Partial Summary Judgment on Plaintiffs’ Fifth Claim for Relief (Securities Fraud) filed
on December 6, 2010. Having considered the parties’ briefs, pleadings and other court filings in
this matter, and with good cause appearing pursuant to EDCR 2.23(c), the Court makes the
following findings of fact and conclusions of [aw:

L.
FINDINGS OF FACT

i Plaintiffs allege a violation by BOK of Nevada’s Securities Act (the “Act™).!
Specifically, they allege that BOK, “directly or indirectly, made certain untrue statements of
material fact and/or omitted to state certain material facts necessary to make the statements made
not misleading to Plaintiffs in connection with an offer to sell and/or the sale of security.””

2. The Plaintiffs are experienced in lending transactions. Club Vista is a corporation
that was formed for the purpose of making loans® and it was a participant in the Loan.’ Mr.
Tharaldson has engaged in “hundreds and hundreds”™ of loan transactions.’

3. Scott Financial contacted somewhere betweenISO and 75 baaks to patticipate in the
Loan and ultimetely, 29 entities participated in the Loan.®

4, Club Vista committed to participate in the Loan before BOK became involved in
the Loan. Club Vista committed to participate in the spring of 2007.7 BOK first became involved
in approximately November of 2007, and only comumitted to participate in the Loan in the latter
part of December 2007.2

5. Plaintiffs only learned that BOK was assuming the role of co-lead several months

! Plaintiffs’ First Amended Complaint, § 250 —263. Note that the Act is modeled on the Uniform
Securities Act, like the majority of other states’ acts.
% Plaintiffs’ First Amended Complaint, §251. This is the language of NRS 90.570.
3Deposition of Gary Tharaldson, Vol. 1V, p, 1023, 1l. 22-24, Exhibit A.

onrecourse Participation Agreement between Scott Financial and Club Vista dated January 21,

2008.
:Deposz'tion of Gary Tharaldson, Vol. IV, p. 989, lL. 10-11, Exhibit A.

Deposition of Brad Scott, p. 222, 11. 18-20; p. 227, 1L 17-22, Exhibit B. ) )
TClub Vista’s Commitment Letter, dated April 27, 2007 (Club Vista modified their commitment

on Qctober 8, 2007). . )
Deposition of Gary Tharaldson, Vol. 11, p. 482, 11, 8-21, Exhibit A; BOK's Commitment Letter,

dated December 20, 2007.

2-
$75715.1
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after Plaintiffs committed to the Loan, some time in December of 2007.°
6. BOK never gave the Plaintiffs advice with respect to the Loan.'® Mr. Tharaldson
never negotiated at any time with BOK about anything to do with the Loan, and never had
conversations with BOK."!
7. Of the Loan documents at issue in this case, BOK is only party to two of them.
BOK is a party to a Nonrecourse Participation Agreement with Scott financial. And, BOK is the
beneficiary of the TM2I Guaranty. BOK is not party to any Manhattan West Loan documents
with Plaintiffs Club Vista or Gary Tharaldson. "
IL.
CONCLUSIONS OF LAW
I8 NRS 90.280 defines “sale” and “sell” as follows:
“Sale” includes every contract of sale, confract to sell, or other
disposition, of a security or interest in a security for value. “Sell” has a
corresponding meaning. In this comtext: 1. “Offer to sell” includes
every attempt or offer to dispose of, or solicitation of an offer to

purchase, a security or interest in a security for value.

NRS 90.280 goes on to state in subsection (6):

The terms defined in this section do not include: (2) The creation of a
security interest or a loan....

The express terms of the Act specifically excludes loans from the definition of “offer to sell”
Therefore, the Senior Loan transaction in this case does not involve an offer to sell or sale of a
security.

4, BOK is not a “seller” either under a strict privity test or under a substantial
contributive factor test as Plaintiffs agreed to participate in the loan before BOK became involved
and without ever communicating with BOK. '

5. The Club Vista Loan Participation agreement, Gary Tharaldson Guaranty, TM2I

Guaranty, and subordination agreement ar¢ not gsecurities because loan participations and

SDeposition of Gary Tharaldson, Vol. 1, pp. 64-66, Exhibit A.

WDeposition of Gary Tharaldson, Vol. 11, pp. 510-11; Vol. 111, p. 654, Exhibit A. _

N peposition of Gary Tharaldson, Vol. 11, p. 571; Vol. IV, pp. 1084, 1093, 1095, Exhibit A.
21 0an Agreement dated January 22, 2008; Nonrecourse Pasticipation Agreement between Scott
Financial and BOK dated January 21, 2008; Tharaldson Guaranty dated January 22, 2008; TM21 |.
Guaranty dated January 22, 2008.

3-
5157754
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guaranties are not included in the definition of security under NRS 90.295, and each is not
considered an investment contract under SEC v. W.J. Howey Co., 328 U.S. 253 (19_46):

6. The Senior Loan Agreement and associated note as well as the loan transaction as a
whole are not securities because they f2il to meet the requirements set forth in State of Nevada v.
Friend, 118 Nev. 115, 40 P.3d 436 (2002), and Reves v. Ernst & Young, 494 U.8. 56 (1990).

7. Pursuant to NR.S. § 90.570, a claim for securities fraud requires a material
misrepresentation or omission. BOK made no misrepresentation, nor did it omit to state facts
necessary to make other statements not misleading.

8. BOK cannot be found liabie for securities fraud as: (1) there was no “offer to sell”
or “sale” of a sccurity and BOK was not a seller; (2) there was no “security”; and {3) BOK neither
made untrue statements of material fact nor omitted to state necessary material facts.

9. Accordingly, the Court finds that there are no genuine issues of material fact as to
Plaintiffs’ Fifth Claim for Relief (Securities Fraud) such that Bank of Oklahioma, N.A. is entitled
to judgment as a matter of law on this claim, pursuant to Nev. R. Civ. P. 56.

118
CONCLUSION
1T IS HEREBY ORDERED, ADJUDGED AND DECREED that Bank of Oklahoma,

N.A.’s Motion For Partial Summary Judgment on Plaingffs’ Fifth Claim for Relief (Securities

Ly

Honorable Mark R. Denton

DISTRIWRT JUDGE
Dated: / /,Z[.,/ /4 07&///

Fraud) is GRANTED IN FULL,

SI5T15.4
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Submitted by

LEWIS AND ROCA LLP
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%IFER . YIOSTETLER
LEWIS ANDROCA LLP
Suite 600

3993 Howard Hughes Parkway

Las Vegas, Nevada 89169

JOHN D. CLAYMAN

PIPER W. TURNER

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.
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NEOJ

VON S. HEINZ

Nevada Bar No. 859
vheinz@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

(702} 949-8200

(702) 949-8351 (fax)

JOHN D. CLAYMAN

Admitted Pro Haec

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

(918) 583-9965

(918) 584-2729 (fax)

Attomeys for Defendant

BANK OF OKLAHOMA, N.A.

Electronically Filed
03/17/2011 12:06:40 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS 1I, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiff,
Vs.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Case No. A579963"
Dept. No. XIII

Hearing Date: N/A
Hearing Time: N/A

NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT BANK OF
OKLAHOMA N.A.’S MOTION FOR
PARTIAL SUMMARY JUDGMENT
ON PLAINTIFFS® TENTH AND
ELEVENTH CLAIMS FOR RELIEF
(BREACH OF CONTRACT AND
BREACH OF THE CONVENANT OF
GOOD FAITH AND FAIR DEALING)

Please take notice that on the 15th day of March, 2011, an Order Granting Defendant Bank

of Oklahoma N.A.’s Motion for Partial Summary Judgment on Plaintiffs’ Tenth and Eleventh

Claims for Relief (Breach of Contract and Breach of the Covenant of Good Faith and Fair

Dealing) was entered in the above-captioned action, a copy of said Order is attached hereto.

5780331
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DATED this 17" day of March, 2011.
LEWIS AND ROCA LLP

By /s/ Von §. Heinz
VON S. HEINZ
3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

JOEN D. CLAYMAN

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.

2- | 578036.)
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby cexrtify that service of the foregoing NOTICE
OF ENTRY OF ORDER GRANTING DEFENDANT BANK OF OKLAHOMA N.A.’S.
MOTION FOR PARTIAL SUMMARY JUDGMENT ON PLAINTIFFS’ THIRD AND
ELEVENTH CLAIMS FOR RELIEF (CONSTRUCTIVE FRAUD), (BREACH OF
CONTRACT AND BREACH OF THE COVENANT OF GOOD FAITH AND FAIR

DEALING) was made this date by e-service to the following:

Martin A. Muckleroy P. Kyle Smith

Cooksey, Toolsen Gage, Duffy & Woog 10161 Park Run Drive
3930 Howard Hughes Parkway Suite 150

Suite 200 Las Vegas, Nevada §9145
Las Vegas, Nevada 89169 Attomey for Alexander Edelstein
Attorneys for Plaintiffs

K. Layne Morrill Terry A. Coffing

Martin A. Aronson Marquis & Aurbach

John T. Moshier . 10001 Park Run Drive
Christine Taradash Las Vegas, Nevada 89145
Morrill & Aronson, P.L.C. Attorneys for Plaintiffs
One E. Camelback Road, Suite 340

Phoenix, Arizona 85012

Attorneys for Plaintiffs

1. Randall Jones

Mark M. Jones

Matthew S. Carter

Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Lag Vegas, Nevada 89169
Attorneys for Defendants
Scott Financial Corporation and
Bradley J. Scott

Gwen Mullins

Wade Gochnour

Howard & Howard Attorneys PLLC
3800 Howard Hughes Parkway, Suite 1400
Las Vegas, Nevada 89169

Attorneys for APCO Construction

DATED this 17" day of March, 2011,

/s/ Judith A. Vienneau
An Employee of Lewis and Roca, LLP

3- 578033.1
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VON S. HEINZ

Nevada Bar No. 859
vheinz@lrlaw.com
JENNIFER K. HOSTETLER
Nevada Bar No. 11994
jhostetler@lrlaw.com -
LEWIS AND ROCA LLP
Suite 600

3993 Howard Hughes Parkway
Las Vegas, Nevada 89169
(702) 949-8200

(702) 949-8351 (fax)

JOHN D. CLAYMAN

PIPER W. TURNER

Admitted Pro Hac Vice
FREDERIC DORWART, LAWYERS
Cld City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

{918) 583-9965

(918) 584-2729 (fax)

Attorneys for Defendant
BANK OF OKLAHOMA, N.A.

Electronically Fited
03/15/2011 02:11:49 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY,NEVADA

CLUR VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiffs,
V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA,N.A,, a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation; v
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Case No.: A579963
Dept. No.: XIII

ORDER GRANTING DEFENDANT
BANX OF OKLAHOMA, N.AS
MOTION FOR PARTIAL SUMMARY
JUDGMENT ON PLAINTIFFS’ TENTH
AND ELEVENTH CLAIMS FOR RELIEF
(BREACH OF CONTRACT AND
BREACH OF THE COVENANT OF
GOOD FAITH AND FAIR DEALING)

-
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This matter came before this Court for hearing on February 7, 2011 on Defendant Bank of
Oklahoma N.A.'s Motion for Partial Summary Judgment on Plaintiffs” Tenth and Eleventh Claims
for Relief (Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing).

Martin A. Aronson of Mortill & Aronson, P.L.C., Terry A. Coffing of Marquis Aurbach
Coffing, and Martin A. Muckleroy of _Cooksey, Toolen, Gage, Duffy& Woog appeared on behalf
of Plaintiffs Club Vista Financial Services, L.L.C., Tharaldson Motels II, Inc., and Gary D.
Tharaldson. J. Randall Jones of Kemp, Jones & Caulthard, LLP appeared on behalf of Defendants
Scott Financial Coxporation and Bradley J. Scott. John D. Clayman and Piper W. Turner of
Frederic Dorwart Lawyers and Jennifer K. Hostetler of Lewis and Roca LLP appeared on behalf
of Defendant Bank of Oklahoma, N.A.P. Kyle Smith of Smith Law Office appeared on behalf of
Defendant Alex Edelstein. Robert L. Rosenthal of Howard & Howard appeared on behalf of
Asphalt Products Corporation. ‘

Having considered the parties’ briefs; pleadings and other court filings in this matter, and

having considered argument of counsel, and good cause appearing, the Court makes the following

findings of fact and conclusions of law:

L
FINDINGS CF FACT
1. Plaintiffs allege that Bank of Oklahoma, N.A. (“BOK™) had contractual duties to
Plaintiffs related to thev Senior Loan Agreement and the Club Vista Financial Services
Participation Agreement (“CVFS Participation Agreement”)including the approval of the

following “conditions precedent:”l

1) Certifying that the Pre-Sale Condition was satisfied when it was not, in
Violation of the CVFS Senior Participation Agreement.”

2) Certifying that the First Lien Condition was satisfied when it was not in
violation of the CVES Senior Participation Agreement.”

' (Plaintiffs’ First Amended Complaint (“FAC”) at ] 287.)
2(FACY 288(A)§
I (FAC {288(B)

2-
§75827.1
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S(See CVES Participation Agreements dated January 22, 2008 and February 21, 2008 and March

2. BOK’s involvement with Manhattan West first started when it began negotiations
to enter info a Nonrecourse Participation Agreement with SFC which was executed on January 21,
2008 (“BOK Participation Agreement”).® The only partics to the BOK Participation Agreement
are BOK and SFC.

3. BOX is not a paity to the Senior Loan Agrecment.s

4, BOK isnotaparty to the CYFS Senior Participation Agreement.®

5. The CVFS Participation Agreement states that the rights and duties outlined in the

agreement do not extend to any parties other than the Originating Lender and Participant:

This Agreement constitutes a sale of Participant’s interest by Originating
Lender to Participant without recourse and shall in no way be construed...as
creating any relationship other than as provided in this Agreement.

This Agreemcnt‘and the duties and obligations contained in this Agreement
shall be, except as otherwise provided in Section 12 of this Agreement
(Assignments) solely for the benefit of the parties to this Agreement and no

third party shall have any rights under this Agreement as a third party
beneficiary or otherwise.’

7. The CVES Participation Agreement describes BOK'’s limited review and approval
rights:

Originating Lender’s administration of the Loan, as it relates to draws and
procedures under the Construction Loan (as defined within the Loan
Agreement) shall be subject to the following:

{i) Originating Lender shall provide to Co-Lead, on a timely basis
following receipt and review by Originating Lender, a copy of
each construction loan draw request received from Borrower.

(i) All construction loan draw requests submitted by Borrower shall
be subject to approval by Originating Lender and Co-Lead.

(iti) Co-Lead shall be permitted, through its representatives (in
addition to Originating Lender’s third parly inspectors) to conduct
reasonable and timely inspections of the Project (as defined
within the Loan Agreement) prior to approval of each draw
request.

4 (See January 21, 2008 Nonrecourse Paricipation Agreement between SFC and BOK.)
5 (See Senior Loan Agreement; see also FAC at 19 76-77.)

21, 2008 Revised Participation Agreements; see also CVFS Rental Participation Agreement dated
fxugust 18, 2008.)

%See CVFS Participation Agreements at 1] 2(2) & 14(e)).
¥ {See CVFS Participation Agreements at J 6(f)).

575827.1
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.
CONCLUSIONS OF LAW

1. The elements required to prove a breach of contract are:
1) Plaintiff and Defendant entered into a valid and existing contract,
2) Plaintiff performed or was excused from performance,
3) Defendant breached the contract, and
3) Plaintiff sustained damages as a result of the breach.
Abdullah v. State, 771 N W .2d 246, 253 (N.D. 2009},

2. The Court finds that there is no contract between Bank of Oklahoma, N.A., and
Club Vistz Financial Services. Accordingly, the Court finds that there are no genuine issues of
material fact as to Plaintiffs’ Tenth and Eleventh Claims for Relief (Breach of Contract and
Breach of the Covenant of Goad Faith and Fair Dealing) as to Club Vista Financial Services such
that Bank of Oklahoma, N.A. is entifled to judgment as a matter of law on this claim, pursuant to
Nev. R. Civ. P. 56.

3. The Court also finds that there is not a contractual relationship between Bank of
Oklahoma, N.A., and Gary Tharaldson. Accordingly, the Court finds that there are no genuine
issues of material fact as to Plaintiffs’ Tenth and Eleventh Claims for Relief {Breach of Contract
and Breach of the Covenant of Good Faith and Fair Dealing) as to Gary Tharaldson such that
Bank of Oklahoma, N.A. is entitled to judgment as a matter of law on this claim, pursuant to Nev.
R. Civ. P. 56.

1.
) CONCLUSION

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Bank of Oklahoma,
N.A.’s Motion For Partial Summary Judgment on Plaintiffs’ Tenth and Eleventh Claims for Relief
(Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing) as to Club Vista

Financial Services is GRANTED IN FULL.

575827.1
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Bank of Oklahoma,

2

N.A.’s Motion For Partial Summary Judgment on Plaintiffs’ Tenth and Bleventh Claims for Relief
3 .

(Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing) as to Gary
4

Tharaldson is GRANTED IN FULL.
5
6

T

7
8 Honorable Mark R. Denton
9

DISTRICT COURT JUDGE
10 Dated:

i1
12

Subrmitted by
13
LEWIS AND ROCA LLP

14

15

16

17

18 3993 Howard Hughes Parkway

19 Las Vegas, Nevada 89169

20 ' JOHN D. CLAYMAN
PIPER W. TURNER

21 Admitted Pro Hac Vice
FREDERIC DORWART, LAWYERS

22 Old City Hall
124 East Fourth Street

23 Tulsa, Oklahoma 74103

a4 Attomeys for Defendant
BANK OF OKLAHOMA, N.A.

25

26

27

28

Lowid and Roca LLP
397) Heward Hughes Fadarsy’
Bulig € 5_
Las Vegas, Novads wise -
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DISTRICT COURT %i;&f s

1

2 ' CLERK OF THE COURT
CLARK COUNTY, NEVADA

3

4| CLUB VISTA FINANCIAL SERVICES,

_JjL.L.C., a Nevada limited liability

5|| company; THARALDSON MOTELS IT,

_[IINC,, a North Dakota corporation; CASE NO. AS579963-B

6)iand GARY D. THARALDSON, DEPT. NO.  XIII

7 Plaintiff(s),

8 Vs, {Consolidated with

9 AG608563; A609288)

SCOTT FINANCIAL CORPORATION, a

10!i North Dakota corporatien; BRADLEY
Jd. SCOTT; BANK OF OKLAHOMA, N.&., a
11|l national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
12 || ASPHALT PRODUCTS CORPORATION D/B/A
APCO CONSTRUCTION, a Nevada .
13| corporation, '

Date: February 7, 2011
Time: 9:00 a.m.

Ml e e e Mt Nt N e et Mt e s i e e e e el e mer

14 Defendant {s) .

15

16 DECISION

17 THIS MATTER having come before the Court on February 7,

1812011 for hearing on Defendant Bank of Oklahoma, N.A.'s Motion for
19| partial Summary Judgment on Plaintiffs’ Tenth and Eleventh Claims
20}l for Relief {Breach of Contract and Breach of the Covenant of Good
21 Faith and Fair Dealing), and the Court, having considexed the

papers submitted in connection with such item{s) and heard the

o
-
"—% %“ arguments made on behalf of the parties and then taken the matter
-
ﬁ ; under advisement for further consideration;
§ - NOW, THEREFORE, the Court decides the submitted 1ssues
| 26 as follows:
27
28

MARK R. DENTON
DISTRICT JUDGE

DEFARTIMENT THIRTEEN
LAS VEGAS, NV 82165

BOK App. 036




8B RN RN RN RN s ke el e ded pmd ed e
~N A R W RN O O W W 3 S th b L o m =

28

MARK R. DENTON
DISTRICT JUDGE

DEFARTMENT THIRTEEN
LAS VEGAS. NV 82155

A. As to Club Vista

The Motion is GRANTED, as there is no coﬁtract between
BOK and Club Vista.

B. As to TM2TI

The Motion ig DENIED IN PART regarding the breach of
contract c¢laim, as there is a contractual relationship'between
TM2I and BOK in the form of TM2I's guaranty. The fact that BOK
has shown that it has no express obligations under the guaranty
does not rule out implied obligations that may run from creditor
to guarantor under guaranty law apart from a general implied
covenant of good faith and fair dealing that may or may not be
applicable under the law of a given state. Williams Products,
Inc., v. Stadel, 214 N.W. 238 368, 374-37% (N.D. 1973); see also
e.g. Dorsy v. Maryland Nat. Bank, 334 So.2d 273 (Fla. App. 1876)
{guaranty contract determines rights of guarantor agailnst
creditor, but the “..flaw imposes on the creditor an obligation
not to deal with the debtor or any security for the debt in such
a manner as to harm the intexests of the guarantor{.]”); see gen.
63 ALR 4'" 678 Creditor’'s Duty of Disclosure, but see also 38 Awm,
JUR. 2D Guaranty §98.

However, on the subject of such a general contractual

breach of an implied covenant of good faith and fair dealing, the
Motion is GRANTED IN PART because North Dakota, whose law is

applicable, does not recognize such an implied covenant. WFND,

BOK App. 037
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LLC v. Fargo Marc, LLC, 730 N.W.2d 841, 848 (ND 2007).

C. As to Gary Tharaldson

The Motion is GRANTED as to both aspects (breach of
contract and contractual breach of implied covenant of good faith
and fair dealing), as there is no contractual relationship
between BOK and Mr. Tharaldson.

Conclusion

Counsel for BOK is directed to submit a proposed order
consistent with A and C above, Counsel for Plaintiffg is
directed to submit a proposed order consisteﬂt with B above.

Such proposed orders should be first submitted to oppesing
counsel for apﬁroval/disapproﬁal. Instead of seeking te litigate
any disapproval through correspondence directed to the Court or
to counsel with copies to the Court, any such disapproval should
be the subject of métion ﬁraetice.

This Decision is a summary of the Court‘s analysis of
the matter and sets forth the Court’s intended disposition on the
subject, but it anticipates further order of the Court to make

6fder or judgment.

such disposition effective as a

-
DATED this [ g

MARK K. ‘DENTON J/
DISTRICT JUDGE

CERTIFICATE .- T e

I hereby certify that on or about the date filed, this

BOK App. 038
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document was e-served or a copy of this document was placed in

the attorney’s folder in the Clerk’'s Office or mailed to:

COOKSEY, TOOCLEN, GAGE, DUFFY & WOOG
Attn: Martin A. Muckleroy, Esqg.

Attn: Terry A, Coffing, Esqg.

Martin A. Aronson, Esq.
One E. Camelback Road, Suite 340
Phoenix, AZ 85012

- John D. Clayman, Esq.
01d City BRall

10 124 E. Fourth Street

Tulsa, OK 74103

2
3
4
5 MARQUIS & AURBACH
6
7
8
9

11
LEWIS AND ROCA
12 Attn: Jennifer K. Hostetler, Esg.
13 KEMP, - JONES & COULTHARD
14 Attn: J. Randall Jones, Esqg.
15 HOWARD & HOWARD :
Attn: Robert L. Rosenthal, Esqg.
16

SMITH LAW OFFICE
17 Attn: P, Kyle Smith, Esqg.

o i, A
LORRAINE TASHIRO

19 Judicial Executive Assistant
Dept. No. XIII

20
21
22
23
24
25
26
27
18

MARK R. BENTON
DISTRIGT JUDGE

DEPARTMENT THIRTEEN
(AS VEGAS, NV 89155
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NEOJ

VON §. HEINZ

Nevada Bar No. 859
vheinz@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway #600
Las Vegas, Nevada 85169

(702) 949-8200

(702) 949-8351 (fax)

JOHN D. CLAYMAN

Admitted Pro Haec

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

(918) 583-9965

(918) 584-2729 (fax)

Attorneys for Defendant

BANK OF OKLLAHOMA, N.A,

Electronically Filed
03/17/2011 12:03:18 PM

A b

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS II, INC., a North
Dakota corporation; and GARY D.
THARALDSON,

Plaintiff,
vs.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Please take notice that on the 15th day of March, 2011, an Order Granting Defendant Bank
of Oklahoma N.A.’s Motion for Partial Summary Judgment on Plaintiffs’ Twelfth Claim for

Relief (Negligence) was entered in the above-captioned action, a copy of said

hereto.

Case No. A579963
Dept. No. XIII

Hearing Date: N/A
Hearing Time: N/A

NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT BANK OF
OKLAHOMA N.A.’S MOTION FOR
PARTIAL SUMMARY JUDGMENT
ON PLAINTIFFS’ TWELFTH CLAIM
FOR RELIEF (NEGLIGENCE)

578035.1
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DATED this 17" day of March, 2011.
LEWIS AND ROCA LLP

By /s/ Von S. Heinz
VON S. HEINZ
3993 Howard Hughes Parkway #600
Las Vegas, Nevada 89169

JOHN D. CLAYMAN

Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

Attorneys for Defendant

BANK OF OKLAHOMA, N.A.
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CERTIFICATE OF SERVICE

Pursuant to Nev. R, Civ. P. 5(b), I hereby certify that service of the foregoing NOTICE

CLAIM FOR RELIEF (NEGLIGENCE) was made this date by e-service to the following:

Martin A. Muckleroy P. Kyle Smith

Cooksey, Toolsen Gage, Duffy & Woog 10161 Park Run Drive
3930 Howard Hughes Parkway Suite 150

Suite 200 Las Vegas, Nevada 89145
Las Vegas, Nevada 89169 Attorney for Alexander Edelstein
Attorneys for Plaintiffs

K. Layne Morrill Terry A. Coffing

Martin A. Aronson Marquis & Aurbach

John T. Moshier 10001 Park Run Drive
Christine Taradash Las Vegas, Nevada 89145
Morrill & Aronson, P.L.C. Attorneys for Plaintiffs

One E. Camelback Road, Suite 340
Phoenix, Arizona 85012
Attorneys for Plaintiffs

J. Randall Jones

Mark M. Jones

Matthew S. Carter

Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169
Attorneys for Defendants

Scott Financial Corporation and
Bradley J. Scott

Gwen Mullins

Wade Gochnour

Howard & Howard Attorneys PLLC

3800 Howard Hughes Parkway, Suite 1400
Las Vegas, Nevada 89169

Attorneys for APCO Construction

DATED this 17" day of March, 2011.

/s/ Judith A, Vienneau
An Employee of Lewis and Roca, LLP
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VON S. HEINZ

Nevada Bar No. 859
vheinz@lrlaw.com
JENNIFER K. HOSTETLER
Nevada Bar No. 11994
jhostetler@lrlaw.com
LEWIS AND ROCALLP
Suite 600

{ 3993 Howard Hughes Parkway

Las Vegas, Nevada 89169
(702) 949-8200
(702) 949-8351 (fax)

JOHN D. CLAYMAN

PIPER W. TURNER

Admitted Pro Hac Vice
FREDERIC DORWART, LAWYERS
Old City Hall

124 East Fourth Street

Tulsa, Oklahoma 74103

(918) 583-9965

(918) 584-2729 (fax)

Attorneys for Defendant

BANEK OF OKLAHOMA, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability company;
THARALDSON MOTELS I1, INC.,, a North
Dakota corporation; and GARY D.
THARAILDSON,

Plaintiffs,

V.

SCOTT FINANCIAL CORPORATION, a
North Dakota corporation; BRADLEY J.
SCOTT; BANK OF OKLAHOMA, N.A,, a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION
D/B/A APCO CONSTRUCTION, a Nevada
corporation; DOE INDIVIDUALS 1-100; and
ROE BUSINESS ENTITIES 1-100,

Defendants.

Eleciranically Filed
03/15/2011 02:14:11 PM

%g.m

CLERK OF THE COURT

Case No.: AST79963

Dept. No.: XIII

ORDER GRANTING DEFENDANT
BANK OF OKLAHOMA, N.A'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT ON PLAINTIEFS’
TWELFTH CLAIM FOR RELIEF
(NEGLIGENCE)
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This matter came before this Court pursuant to Defendant Bank of Ol;lahoma N.AS
Motion for Partial Summary Judgment on Plaintiffs’ Twelfth Claim for Relief (Negligence) filed
on December 15, 2010. Having considered the parties’ b.ricfs, pleadings and other court filings in
this matter, and with good cause appearing pursuant to EDCR 2.23(c), the Court makes the
following findings of fact and conclusiqns of law:

L
FINDINGS OF FACT

1. Plaintiffs’ negligence claim alleges that Bank of Oklzhoma, N.A. (“BOK™} owed
Plaintiffs a duty to exercise due care in connection with the underwriting, funding, and
administration of the Senior Loan.!

2. Plaintiffs also claim that BOK as the co-lead on the Manhattan West  project

placed itself into a special relationship to Plaintiffs and subsequently BOK owed duties to

Plaintiffs’ as their fiduciary.”
3 BOK never gave Mr. Tharaldson any advice with respect to the Manhattan West

loan,

4. BOK never made any direct representations fo Plaintiffs regarding the soundness of

5. The CVFS Senior Participation Agref:ments sets forth the duties required of the
originating lender, co-lead, and participant and provides: '
This Agreement constitutes a sale of Participant’s interest by Originating Lender

[Scott Financial] to Participant [CVF S} without recourse and shall in no way be .
construed. . .as creating any relationship other than as provided in this Agreement.

! (Plaintiffs’ First Amended Complaint at § 297 (‘FAC™).

% (See Opposition at p. 21).

3 (Tharaldson Depo. Vol. T1I, at p. 654, 1I. 21-24).

4 (Tharaldson Depo. Vol. IT, at p. 517,122 top. 518, L 1} »

3 (See CVFS Participation Agreements dated January 21, 2008, and February 21, 2008 and March
21, 2008 Revised Participation Agreements).

§ (See CVFS Nonrecourse Participation Agreement at § 2(a)).

576108.1
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6. BOK’s duties, apart from the CVFS Participation Agreement, included an
obligation to make sure the guaranties that Mr. Tharaldson and TM21 executed were not induced
by fraud, negligence, and breach of contract.”

6. Mr. Tharaldson has 1o personal knowledge or evidence that BOK knew about any
fraud relating to the gualranty.8

1%,
CONCLUSIONS OF LAW
1. “To state a negligence claim, Plaintiffs must establish:

(1) that BOK owed Plaintiffs a duty of care;

(2) that BOK breached this duty of care;

(3) that the breach was the legal cause of Plaintiffs® injury; and

(4) that Plaintiffs suffered damages.
Scialabba v, Brandise Constr. Co., 112 Nev. 965, 968, 921 P.2d 928, 930 (1996) (internal citation
omitted).

2. As a matter of law, the Nevada Supreme Court has refused to recognize a fiduciary

relationship between a lender and borrower or between a lender and guarantor. Giles v. Gen.

.....

e Corp., 494 F 3d 865, 882 (9th Cir. 2007). Therefore, there is no fiduciary
relationship between BOK (as lender) and TM2I (as guarantor) or between BOK (as lender) and
Mr. Tharaldson (as guarantor).

3. A fiduciary relationship also does not exist between BOK (as co-lead lender) and
CVFS (as participant). A fiduciary duty should not be inferred between sophisticated parties
absent unequivocal language in an agreement stating that an institution owes fiduciary duties to
the other. First Citizens Fed. Sav. and Loan Ass'n v. Worthen Bank and Trust Co., 919 F.2d 510,
513 (9th Cir. 1990). This unequivocal language is not present in the Nonrecourse Participation

Agreements at issue this case.

7 (Tharaldson Depo. Vol. IIL, at p. 658, 1. 17 to p. 659, 1. 2.)
8 (Tharaldson Depo. Vol. 111, at p. 659, 1. 4 to p. 660 1. 12.)

3-
576108.1
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| “trusted party should have known of that confidence.” Id,

4, A confidential relationship gii/ing rise to a duty to act did not exist between BOK
and any Plaintiff, The evidence fails to demonstrate that “[BOK] gained the confidence of the
[Plaintiffs) and purport[ed] to act or advise with the [Plaintiffs’] interest in mind.” Giles, 494 F.3d
at 881,

5. The circumstances in this case demonstrate a special relationship did not exist
between BOK and any Plaintiff that gave rise to a duty on the part of BOK. A special relationship

exists when “the conditions would cause a reasonable person to impart special confidence” and the

6. CVFS, ss a loan participant, did not owe a duty to BOK outside of the rights and
obligations delineated in the CVES Participation Agreement. See First Citizens 919 F.2d at 513
(finding parties to a loan participation agreement find their rights and dutics solely in the express
terms of th.e loan participation agreemeﬁt).

7. BOK did not owe a duty of care nor breach any alleged duties of care owed to Mr.
Tharaldson or TM21 as guarantors of the Senior Loan. See Yerington Ford, Inc. v. Gen. Motors
Acceptance Corp., 359 F. Supp. 2d 1075, 1092 (D. Nev. 2004) (affirmed in part, reversed in part
by Giles, 494 F.3d 865); see also Larson v. Homecomings Fin., LLC, 680 F. Supp. 2d 1230, 1235

e o YR N RN
L/, IOV, 2009)

8. BOK is not liable for negligence under a theory of breach of the implied covenant
of good faith and fair dealing.
9. Therefore, as Plaintiffs cannot establish that BOK owed any duty to them, there can

be no breach, cansation, and damages resulting from the breach.

10.  Plaintiffs claims of negligence are also barred because the alleged loss is purely
economic, and economic interests, if at all, are protected by contract, not torl, principles,
Calloway v, City of Reno, 116 Nev. 250, 993 P2d 1259 (2000), superseded by statute, NRS
40.635(2), as recognized in Olson v. Richard, 120 Nev. 240, 243, 89 P.3d 31, 33 (2004},

11.  The professional ﬁcgligcnce exception to the economic loss rule does not apply in

this instance.

§76108.1
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12.  Accordingly, the Court finds that there are no genuine issues of material fact as to
Plaintiffs’ Twelfth Claim for Relief (Negligence) such that Bank of Oklahoma, N.A. is entitled to

judgment as a matter of law on each of these claims pursuant to Nev. R, Civ. P. 36.

N.A’s Motion For Partial Summary Judgment on Plaintiffs’ Twelfth Claim for Relief

(Negligence) is GRANTED IN FULL.

Submitted by

LEWIS AND ROCA LLP

118
CONCLUSION
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Bank of Oklahoma,

ORDERE

Y

Honorable Mark R. Dénton
DISTRICT COURT JUDGE

Dated: ﬁ/‘/ M /,/, Q@I”

ITIS

ON 8.
NENN
LEWIS
Suite 600
3993 Howard Hughes Parkway
Las Vegas, Nevada 89169

K. HOSTETLER
ROCALLP

JOHN D. CLAYMAN
PIPER W, TURNER
Admitted Pro Hac Vice

FREDERIC DORWART, LAWYERS

Old City Hall

124 East Fourth Strest

Tulsa, Oklahoma 74103
Attorneys for Defendant
BANK OF OKLAHOMA, N.A.

A
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MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS. NV 89156

Electronically Filed
02/24/2011 10:15:16 AM

A s

DISTRICT COURT CLERK OF THE COURT

CLARK COUNTY, NEVADA

CLUB VISTA FINANCIAL SERVICES,
L.L.C., a Nevada limited liability
company; THARALDSON MOTELS 1T,
INC., a North Dakota corporation;
and GARY D. THARALDSON,

CASE: NO. A5793963-B
DEPT. NO. XIIT

Plaintiff(s),

(Consolidated with
A608563; A609288)

vs.

SCOTT FINANCIAI CORPORATION, a
North Dakota corporation; BRADLEY
J. SCOTT; BANK OF OKLAHOMA, N.A., a
national bank; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation;
ASPHALT PRODUCTS CORPORATION D/B/A
APCO CONSTRUCTION, a Nevada
corporation,

Date: February 14, 2011
Time: 9:00 a.m.

Defendant (s) .

et e Nt N M et e e el St M A Nt et Nt et Nt e e e e

DECISION

THIS MATTER having come before the Court on
Februéry 14, 20ll'for hearing on, inter alia, Defendant’s {[Bank
of Oklahoma, N.A.] Motion for Partial Summary Juagment on
Plaintiffs’ Ninth Claim for Relief (Acting in Concért/civil
Conspiracy) and Plaintiffs’ Eighth Claim for Relief (Aiding and
Abetting Breach of Fiduciary Duty), with Partial Joinders by the
Scott Defendants and Defendant APCO, and the Court, having -
considered the papers submitted in connection with such item(s)
and heard the arguments made on behalf of the parties and then

taken the matter under advisement for further consideration;

BOK App. 048
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MARK R, DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

NOW, THEREFORE, the Court decides the submitted issues
as follows:

A. Ninth Claim for Relief (Acting in Concert/Civil

Conspiracy) .

The Motion and Scott Defendants’ Joinder are DENIED as
to the Ninth Claim for Relief, as there are genuine issues of
material fact concerning the extent of BOK’'s knowledge of what
Plaintiffs were led to believe by Scott Financial and what their
reasonable expectations were, and whether it knowingly and
improperly acted or omitted to act to abridge those
expectations.?

B. Eighth Claim for Relief (Aiding and Abetting

Breach of Fiduciary Duty.

1. The Motion is GRANTED IN PART as to Plaintiffs Gary
Tharaldson and TM21, as it has previously been determined herein
that the Scott Defendants owed no fiduciary duty to those
Plaintiffs even under the assumption that a non-fiduciary,
special relationship might exist.

2. However, the Motion is DENIED IN PART as it relates
to Club Vista, as the existence of an agency relationship between
Scott Financial and Club Vista would bring about a fiduciary

relationship the breach of which by Scott Financial could

'The Court previously denied APCO‘’s Motion relative to the
Ninth Claim for Relief on February 7, 2011 and its Joinder is
thus DENIED as well.

BOK App. 049
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MARK R. DENTON
QISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 82185

conceptually be the subject of aiding and abetting activities by
BOK, as to which there are genuine issues of material fact.

C. Conclusion.

Counsel for Plaintiffs is directed to submit a proposed
order consistent with A and B(2) above.

Counsel for ROK is directed to submit a proposed order
consistent with B(1) above,

Such proposed orders should be first submitted to
opposing counsel for approval/disapproval. Instead of seeking to
litigate any disapproval through correspondence directed to the
Court or to counsel with copies to the Court, any such
disapproval should be the subject of motion practice.

This Decision is a summary of the Court’'s analysis of
the matter and sets forth the Court’s intended disposition on the
subject, but it anticipates further order of the Coﬁrt to make

/‘)

such disposition effective ag’an/order or judgment.

DATED this , 2011.

MARK R. DENTON
DISTRICT JUDGE

CERTIFICATE
I hereby certify that on or apout the date filed, this
document was e-served or a copy of this document was placed in
the attorney’s folder in the Clerk’s Office or mailed to:

COOKSEY, TCOLEN, GAGE, DUFFY & WOOG
Attn: Martin A. Muckleroy, Esq.

BOK App. 050




e S S e T T O ) ’
th $H W o = © O @ 3 & [~ S R S ot

[y
(=)

28

MARK R. DENTON
DISTRICT JUDGE

OEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

MARQUIS & AURBACH
Attn: Terry A. Coffing, Esqg.

Martin A. Aronson, Esdq.
One E. Camelback Road, Suite 340
Phoenix, AZ 85012

John D. Clayman, Esg.
0ld City Hall

124 E. Fourth Street
Tulsa, OK 74103

LEWIS AND ROCA
Attn: Jennifer K. Hostetler, Esqg.

KEMP, JONES & COULTHARD
Attn: J. Randall Jones, Esq./Mark M. Jones

HOWARD & HOWARD
Attn: Wade B. Gochunour, Esqg.

SMITH LAW OFFICE
Attn: P. Kyle Smith, Esqg.

s Ptk

, Esq.

I,ORRAINE TASHIRO
Judicial Executive Assistant
Dept. No. XIIT
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DISTRICT COURT
CLARK COURTY, REVADX-

CLUB VISTA FINANCIAL SERVICES,
1..L.C., a Nevada Limited Liability
Company; THARALDSON MOTELS II, INC.,
a North Dakota corporation; and GARY
D. THARBLDSON,

pPlaintiffs,

vs. Case N
‘ Dept.

SCOTT FINANCIAL CORPORATION, 2
North Dakota corporation; BRADLEY
J. SCOTT; BANK OF OKLAHOMA, N.A,
a national bank, GEMSTONE DEVELOPMENT
wWEST, INC., & Nevada corporation,
ASPHALYT PRODUCTS CORPORATION D/B/A APRCO
" CONSTRUCTION, a Nevada corporation; DOES
INDIVIDUALS 1-100; and ROE BUSINESS
ENTITIES 1-100,

Defendants.

v pEOTAP
D o s$ITIl

sl o}

E D
¢ N
of |
GARY D. THARALDSON
July 8, 2010
g+00 O‘tclock A.M,
Taken at: HOTEL DONALDSON

101 Broadway
Fargo, North Dakota

REPORTER: DOUGLAS T, KETCRAM

(PURSUANT "TO NOTICE)

0.1 A579963
No,: XITII

DOUG KETCHAM & ASSOCIATES

118 BROADWAY. SUITE 200, FARGO. ND 58102 (701}

237-0275
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back to that Complaint letter and read them back
to you, I mean, they were all listed in the
Complaint letter --

Q. All right.

A. -- very clearly, I belleve.

Q. Well, okay. I won't belabecr that
point for either of us because I think that call
for a legal conclusion so there is no point in
talking about that.

On the fourth p;ge of the personal
guaranty, again, is there any question in your
mind that ﬁhat's your. signature on the signature
line?

B, It looks like itT.

Q. A1l right. Let me ask you about on
that same page, paragraph 13, would you,
all, agree with me that everything in that

paragraph is in bold and capitalized?

A. In 1372

Q. Yes, sir.
A, It's bold and capitalized.
Q. All right. And this is on the same

page as the page that you signed, correct?

A. Yes.

Q. So even if you didn't look at any

first
first o

£

DOUG KETCHAM & ASSOCIATES

118 BROADWAY. SUITE 200. FARGO. ND 58102 (701) 237-0275
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other pages when you signed it, you certainly
could have seen this language when you sighed
yo@r name, correct?

A. Correct. Yeah. I knew that my
attorney had looked at it, Maslon.

Q. A1l right., Well, let me just make
sure I'm clear. Is it, is it your contention in
this case that Maslon represented Club Vista
Financial Services?

A, They represented all of our entities,
whatever had to do with me. If it was me or my
entities.

Q. Did they, well, okay. Now Club Vista
Pinancial Services, did it pay a fee to have all
of the, as part of its participation in the
participation group with the other 28 banks,
whatever it was, they paid a pro rata share of
any costs related to the loan, is that correct?

A. Legal fees?

Q. Any kind of fees.

A. The participation group? I'm not
aware of that.

Q. Well, then let me put it another way.
Did the participation agreement require the

borrower to pay all fees associated with the cost

DOUG KETCHAM & ASSOCIATES

118 BROADWAY. SUITE 200. FARGO. ND 58102 (701) 237-0275
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Attorneys for Plaintiffs
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Plaintiffs, by and through their counsel undersigned, for their Complaint against Defendant allege
as follows:

NATURE OF THE ACTION

1, This is case of legal malpractice, negligent misrepresentation, breach of fiduciary duty,
and aiding and abetting against Defendant Maslon Edelman Borman & Brand, LLP (“Maslon”), arising
out of a highly unusual real estate finance deal. Defendant Maslon is a law firm specializing in complex
real estate financing transactions. At all times relevant to the events described in this Complaint,
Defendant Maslon was counsel to Plaintiffs and may have also been counsel for Scott Financial
Corporation (“SFC”). Defendant Maslon did not disclose to Plaintiffs any of its conflicts of interest or
advise Plaintiffs to seek the advice of independent legal counsel. Defendant Mason provided expert
fegal advice to Plaintiffs and drafted and reviewed the documents for every aspect of this complex
transaction.

| 2. SFC and its principal, Bradley Scoﬁ (“Scott”) have had a long-standing relationship with
Plaintiff Gary Tharaldson and his related entities, including the Plaintiffs in this case. Over the years,
Tha.raldson, through various business entities, has participated in numerous real estate financing
transactions with Scott and SFC and came to rely exclusively on Scott and SFC for all of the
underwriting, due ditigence and feasibility analysis for r all of the projects, Defendant Maslon was hired to
represent Tharaldson and his business entities in documenting and providing legal advice on each of
these transacﬁons.

3. SFC and Bank of Oklahoma (“*BOK”) are co-lead lenders in a 29 lender $110 million
syndicated loan participation, in conmection with the project in Las Vegas, Nevada, known as the
Manhattan West project. SFC, Scottand BbK induced Plaintiffs Tharaldson and Tharaldson Motels 11,
Inc., with whom Scott and SFC have long had a fiduciary relationship of the highest trust and
confidence, to give 100% unlimited guarantees of the performance of a wholly unrelated
developer/borrower. SFC, Scott and BOK also induced Plaintiff CVFS to subordinate its prior $46
million loan to the new $110 million loan.

4. SFC, Scott and BOK wrongfully induced Plaintiffs’ participation in the financing

transaction through multiple breaches of fiduciary duty, misrepresentations and omissions. Defendant

405.0008 1038661.1 D
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Maslon knew of these breaches and misrepresentations and omissions and aided and abetted in SFC’s,
Scott’s and BOK's breaches of duties and misrepresentations and omissions. Defendant Maslon, as
counsel for Plaintiffs, breached its duties to Plaintiffs and contributed to the mongful inducement of
Plainfiffs in this transaction. For example, Defendant Maslon opined that all of the preconditions to
Senior Loan had been satisfied. Defendant Maslon knew or should have known that this representation
was incorrect because the pre-sales and pre-leasing requirements had not been met. Defendant Maslon
also failéd to advise Plaintiffs that there were lien priority problems. Further, Defendant failed to
adequately advise Plaintiffs on their rights under the guarantees.

5. | Defendant Maslon breached its duties to Plaintiffs and caused Plaintiffs to enter into the
Manhattan West transaction, which they would not have done had Defendant Maslon fulfilled its duties
to Plaintiffs. As a result of Defendant Maslon=s wrongdoing, Plaintiffs havé suffered substantial
damages.

PLAINTIFES

6. Plaintiff Club Vista Financial Services LLC (“CVFS") is 2 Nevada limited liability
company with its principal place of business in Las Vegas, Nevada.

7. Plaintiff Tharaldson Motels IL, Inc. (“TM2I") is a North Dakota global corporation with
its principal place of business in Las Vegas, Nevada.

S. P

Gary D. Tharaldson (“Tharaldson”) is a resident of the State of Nevada.

1§83

Tharaldson indirectly owns one hundred percent of the member interests in CVFS and a minority interest
in TM2I.
9. CVFS, TM2I, and Tharaldson are hereinafter collectively referred to as APlaintiffs.@
DEFENDANT MASLON

10.  Defendant Maslon Edelman Borman & Brand, LLP (“Maslon”) is a Minnesota limited
liability partnership with its principat place of business in Minneapolis, Minnesota. Maslon is a full
service business and real estate law firm. Maslon’s real estate attorneys are 1eco gnized for their work on

major local and national real estate financing projects.

SUBJECT MATTER JURISDICTION
1. This Court has subject matter jurisdiction under Article 6, Section 6 of the Nevada

Constitution and under NRS 4.370(1), because the amount in controversy exceeds $10,000.

4050008 1038668, -3~
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JURISDICTION

12.  Maslon is subject to personal jurisdiction in this Court under NRS 14.065 because it has
caused events to occur in Las Vegas, Nevada, which are the subject matter of this action, including, but
not limited to, representing Gary Tharaldson, a resident of Nevada, and representing CVFS, a Nevada
limited liability company, and a real estate financing transaction involving real property located in Clark
County, Nevada, Defendant Maslon also drafted and reviewed the loan documents required for the
Manhattan West project located in Clark County, Nevada, and providing expert legal advice to Plaintiffs
concerning this transaction, Defendant Maslon drafied the various deeds of trust required for the
financing transactions on the Manhattan West project, which deeds of trust were recorded in the Clark
County, Nevada recorder’s office. The loan documents drafted by Defendant Maslon included venue
provisions identifying Clark County, Nevada as the appropriate venue and choice of law provisions
identifying Nevada law as the applicable law.

13.  On January 11,2008, prior to the closing of the loan, Defendant Maslon attended and
participated in a lenders’ meeting in Clark County, Nevada, concerning the loan on the Manhattan West
project. On information and belief, Defendant Maslon participated in other meetings in Clark County,
Nevada, concerning the Manha&m West project and its work in preparing and drafting the loan
documents. In addition, Defendant Maslon sentand received numerous communications via mail, email,
nd telephone to and from Clark County, Nevada, Plaintiffs, Scott, SFC, the title insurance
company, the developer/borrower, and/or the general contractor concerning the financing of the
Manhattan West project in Clark County, Nevada.

VENUE

14.  Venue isappropriate in this Court under NRS 13.040. Defendant Maslon caused events
to occur in Clark County, Nevada, described in the preceding paragraph. In addition, the Senior Debt
Losn Agreement, which Defendant drafied and out of which this action arises, pravides for venue inthe
state and federal courts located in Clark County, Nevada,

GENERAL ALLEGATIONS

Plaintiffs= Business

15.  Plaintiff Tharaldson is a successful real estate entrepreneur who has had substantial
success in the motel and lodging business.

405.0005 1038661.1 —4—
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16.  Plaintiff TM2! is an owner and operator of motel and lodging properties.

17. Tharaldson' and TM2] have very substantial assets and net warth. They are highly credit
worthy and routinely obtain credit and credit facilities at or near the prime rate of interest.

18.  Plaintiff CVES is an entity owned by Tharaldson which is involved in making or
participating as a lender in acquisition, development and construction loans for third party developers’
real estate projects. |

Scott=s and SFC=s Fiduciary Relationship With Plaintiffs

19, Tharaldson's business relationship with Scott began in about 1992. Scott was employed
by Bismark National Bank in Bismark, North Dakota. Scott arranged several loans to Tharaldson to
finance acquisition or construction of motel properties. In about 2000, Scott, through Bismark National
Bank, arranged a $50,000,000 loan to facilitate Tharaldson’s sale of motel properties. Scott also
arranged some unsecured lines of credit for Tharaldson.

20.  In 2003, Scott left Bismark Nationa! Bank and founded his own company, SFC, a firm
specializing in corporate lending and lending services. SFC does not actually loan its own moneys.
Instead, it acts as a “lead lender” in syndicating participation interests to other lenders who actually
supply loan funds.

21.  Since 2003, Scott has advised Tharaldson concerning business and financial matters,

ing numerous investments in real estate loans originated, underwritten, and administered by Scott
throﬁgh SFC for the benefit of CVFS and Tharaldson (the “SFC Loans™).

22, Tharaldson and his business entities have relied exclusively on Scott and SFC for credit
underwriting, due diligence and feasibility analysis for the SFC loans. Scott and SFC knew of and
encouraged this exclusive reliance. Tharaldson only invested in loans that Scott represented SFC had
thoroughly underwritten, investigated and concluded were prudent credit risks based on the financial
merits of the underlying projects.

23, Scott became Tharaldson’s investment broker and agent for loan participation
investments by Tharaldson and Tharaldson entities in real estate loans recommended by SFC. Since the
inception of their business relationship, Tharaldson or entities he controls have invested and/or
participated in the following SFC Loans based on Scott’s advice and recommendation:

A. $65,600,000 construction loan and $38,900,000 construction loan to Gemstone

405.0005 10386611 —5~
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LVS, LLC made in June, 2004 in which Tharaldson Financial Group, Inc. was
lender and SFC was its financial consultant in the underwriting, documentation
and servicing, secured by Phase 1 and Phase 2 respectively of the Manhattan
Project in Las Vegas, Nevada,

$10,000,000 construction loan made October 2005 and subsequently modified
and extended, $2,000,000 second loan made in March 2006, and $3,750,000
inventory loan made in September 2008, in all of which Mesquite [nvestor Group
is the borrower, SFC is lender, and Tharaldson F inancial Group, L.L.C. is the
100% participant and owner of the Lender’s interest, secured by a condominium
project in Mesquite, Nevada.

$2,400,000 subordinate loan and $4,000,000 senior loan to 40" Street and
Baseline, LLC made in March, 2006, in which SFC is the Lender and CVFS is
the 100% participant and owner of the Lender’s interest, secured by real property
located in Phoenix, Arizona,

$2,250,000 subordinate loan and $3,750,000 senior loan to El Mirage and
Camelback, LLC made March, 2006, in which SFC is the Lender and CVFS is
the 100% participant and owner of the Lender’s interest, secured by real property

located in Phoenix, Arizona,

 $46,000,000 Jand loan to Desert Springs Partners, 1.L.C. and Ave. 48 Investment

Group, L.L.C. made in August 2006 with a maturity of Jariuary 1, 2009, in
which SFC is the Lender and CVFS is the majority participant and majority
owner of the Lender's interest, secured by land located in Palm Springs,
California.

$10,000,000 subordinate and $20,000,000 senior land loan to Torrey Pines
Development, LLC, ABCDW, LLC, and Vanderbilt Farms, LLC with SFC as the
Lender and CVFS a§ the 100% participant and owner of the Lender’s interest,
made in September 2006 with a maturity of December 31,2008, secured by land
in western Maricopa County, Arizona.

$20,000,000 subordinate and $82,000,000 senior land loanto Vanderbilt Farms,

—6—

BOK App. 060




e ~ OV B LN

[te

11
12
13
14
15

-3

19
20
21
22
23
24
25
26

27
28

Vineyard Farms, ABCDS, and Gillespie Properties with SFC as Lender and
CVES as the majority participant and majority owner of the Lender’s inferest,
made in September 2006 with a maturity of December 31, 2008, secured by land

in western Maricopa County, Arizona.

H. $1,890,000 subordinate and $3,150,000 seniorloan to Leadermark Communities
made in February, 2007, in which SFC was the Lender and CVFS was the 100%
participant and owner of the Lender’s interest, secured by real property located in
Phoenix, Arizona.

24. A special relationship of trust and confidence developed between Scott and Tharaldson,
Scott and SFC became intimately aware Qf and advised Tharaldson on Tharaldson’s businesses, assets,
income, cash flows, and manner of operation. Indeed, throughout this relationship Scott reviewed
Tharaldson’s internal personal financial statements and provided presentation and formatting
suggestions. Also, Scoftt routinely reformatted Tharaldson financial information for banks with whom
Tharaldson deals and acted as Tharaldson’s agent in dealing directly with banks who sought to remain

current on Tharaldson’s financial information.
25.  Ineachof the SFC Loans, Plaintiffs relied entirely upon Scott and SFC to underwrite and
evaluate the merits of the loans and to prepare the appropriate loan documentation to protect Plaintiffs’

iegal and financial interests in the C Loans. Scott and SFC knew about and encouraged this reliance.

26.  Even though it was not the actual source of loan funds, SFC typically had the loan
documents prepared for the SFC Loans in its name as the Lender. The only documentation Plaintiffs
typically signed with respect to each of the SFC Loans was a separate Non-Recourse Participation
Agreement and related commitment acknowledging their acquisition of ownership of the particular SFC
Loan as the Participant. It was pursuant to these Agreements that Tharaldson and his entitics made loan
funds available to thé ultimate borrowers.

27.  Scott regularly described his role as overseeing Tharaldson’s lending division and third
parties have in turn referred to Scott as overseeing Tharaldson's lending operations. Tharaldson has
relied exclusively on Scott and SFC to protect Tharaldson’s interests in these transactions, and Scottand
SFC knew about and encouraged this reliance.

28.  In connection with each of the SFC Loans, Scott through SFC has performed the eredit

405.0005 1038661.) iy N
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@ R
underwriting, due diligence investigation, negotiated the loan terms with the borrower, hired counsel to
represent Tharaldson, CVFS and his related business entities, as the participants, in documenting the
loan, selected the title insurer for obtaining lenders title insurance policies on the real estate loan
collateral, sold participations in the loans to Plaintiffs, and then performed all loan administration and
servicing, including collection of interest and principal from the borrower and remitting those payments,
less SFC’s fees, to Plaintiffs and any other participants.

29. | Plaintiffs’ investment in each of the SFC Loans was documented by a separate
Nonrecourse Loan Participation Agreemenit (Consulting Agreements in the case of the Manhattan Loans)
prepared by Scott, Each participation agreement (and the Consulting Agreements in the case of the
Manhattan Loans) appoints SFC as the agent of CVFS or other Tharaldson affiliate with respect to the
loan and acknowledges the fiduciary relationship and agency between SFC and such participant.

Defendant Maslon’s Attorney/Client Relationship With Plaintiffs

30. Defendant Maslon is a law firm specializing in complex real estate financing transactions,
both locally in Minnesota and nationally. Over the course of several years, Defendant Maslon
represented Plaintiffs, including Gary Tharaldson, CVFS and related business entities, in drafting loan
documentation on numerous projects, including the SFC loans.

3].  Defendant Maslon represented CVFS as the participant in connection with each of the

RIS SV g i
oughout these transacticns, De

SFC loans. endant Maslon represented Plaintiffs (Tharaldson and
CVFS) and provided expert legal advice to Plaintiffs.

32.  Defendant Maslon was aware of the fiduciary relationship Scott and SFC had with
Plaintiffs and the trust and confidence Plaintiffs reposed in Scott and SFC. Defendant Maslon knew or
should have known that Plaintiffs relied entirety upon Scott and SFC to underwrite and cvaluate the
merits of the loans and to prepare the appropriate loan documentation to protect Plaintiffs’ legal and
financial interests.

33.  Tharaldson and his business entities relied exclusively on Defendant Maslon for its expert
legal opinions and advice in these real estaté financing transactions and its expertise in drafting the
appropriate documentation of the transactions to protect Plaintiffs and accurately reflect Plaintiffs’
understanding and expectations of the deal.

34.  Tharaldson and his business entities believed and understood that Defendant Maslon was
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acting as their lawyers with respect to each of the SFC Loans. Based on this understanding, Tharaldson
and his business entities relied on the expert advice and counsel of Defendant Maslon. In fact,
throughout this relationship, Plaintiffs relied exclusively on Defendant Maslon for legal advice for every
transaction involving Scott and SFC. Defendant Maslon knew or should have known that Tharaldson
and his business entities viewed Maslon as their counsel on these transactions and were relying on the
firm's advice and expertise.

35.  Overthe course of time, a special relationship of trust and confidence developed between
Defendant Maslon and Tharaldson and his business entities. Defendant Maslon knew about and
encouraged this reliance and trust and confidence.

36. . Because it drafed all of the documentation, Defendant Maslon knew that SFC was not
the source of loan funds for any of the transactions, but that Tharaldson, through one or more of his
business entities, was the source of most, if not all, of the funding. Defendant Maslon knew or should
have known that Tharaldson and his business entities were relying on their counsel Defendant Maslon to
give them competent legal advice and drafi the loan documentation in such a way as to protect their
interests. Thus, Defendant Maslon knew that the transaction documents needed to be drafted insuch a
way as to protect Plaintiffs’ legal and financial interests.

37.  Defendant Maslon did not disclose its conflicts of interest in these transactions to
Plainiiffs. Defendant Mas id not advise Plaintiffs that because of its conflicts of interest the firm
could not represent Plaintiffs and insist or require that Plaintiffs consult with independent counsel,
Instead, Defendant Maslor fostered a relationship of trust with Tharaldson and encouraged Plaintiffs to
rely on its expertise and legal advice.

The Manhattan Project

38.  Based on SFC’s rccommendations, a Tharaldson entity named Tharaldson Financial
Group, Inc, had previously made a successful loan through SFC on a mixed use project known as the
Manhattan Project in Las Vegas, Nevada. The Developer of the Manhattan'Préjcct was Alexander
Edelstein.

39.  Defendant Maslon represented Tharaldson Financial Group, Inc. on the Manhattan
Project.and provided expert legal advice and counsel to Tharaldson Financiat Group, Inc. in connection
with all aspects of this transaction, as Maslon had done in connection with the many other projects for
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Tharaldson and his business entities. Defendant Maslon expressly acknowledged its representation of

Tharaldson and his entities in a letter dated March 22, 2005 to Gemstone LVS, LLC, in which Penny

| Heaberlin, a member and/or partner of Defendant Maslon, stated “As you know, [ have represented TFG

[Tharaldson Financial Croup, Inc.] and Scott Financial Group in connection with loans from TFG to
Gemstone, LVS, LLC." (March 22, 2005 letter is attached hereto as Exhibit A). Scott and SFC also
recognized that Defendant Maslon represented Tharaldson Financial Group in connection with the
Manhattan Project by identifying Defendant Maslon as counsel for the Lender Tharaldson Financial
Group in the Lender’s Loan Document Checklist they prepared for the Manhattan Project. (See Exhibit
B, Lender’s Loan Document Checklist).
The Manhattan West Project

40. Following the success of the Manhattan Project, SFC through Scott approached
Tharaldson about making a loan on a sister projvcct called Manhattan West which is located on 21 acres
of land on Russell Road in Las Vegas, Nevada. Manhattan West was being developed by Alexander
Edelstein, the same principal who had developed the Manhattan Project.

41.  AnEdelstein entity known as Gemstone Apache, LLC, (“Apache”) acquired the land in
June 2006 for $31,540,000.

42.  The development entity for the Project was Gemstone Development West, LLC, a
y company (“Developer”) which owned 100% of the equity interests in Apache.

43. Gemstone Development, L.L.C., a Nevada limited liability company (“Gemstone
Development™) is wholly owned by Edelstein and serves as manager to Gemstone LVS,

44.  Manhattan West was designed and approved as a mixed use community featuring more
than 600 condominium residences in one 11 story tower and several mid-rise buildings, plus 200,000
square feet of shops, restauraats, and office and hotel space.

45. The Project, Phase 1 of Manhattan West, involves approximately 228 residential
condominium units and approximately 195,350 square feet of retail and office space.

The Manhattan West Acguisitidn and Development Financing
(The Prior Loan and Edelstein Loan)
46.  On orabout June 26, 2006, SFC, as lender, entered into a Loan Agreement with Apache,

as borrower (the “Prior Loan Agreement”) for the purpose of acquisition and preconstruction
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development of the Manhattan West Project. Although SFC was the named lender under the Prior Loan
Agreement, all loan funds came from Plaintiff CVFS.

| 47.  Pursuant to the Prior Loan Agreement, SFC agreed to loan Apache up to $25,000,000(the
“Prior Loan”). 7

48.  The Prior Loan was composed of two paﬁs represented by two separate notes and deeds
of trust: a Ajunior loan@ in the maximum amount of $10,000,000 {the “First Junior DOT Note”),and a
“senior loan” in the maximum amount of $15,000,000 (the “First Senior DOT Note™).

49,  The First Junior DOT is dated June 26, 2006 and was recorded on July 3, 2006 in the real
property records of Clark County, Nevada at Book 20060703, Instrument No. 0004265.

50.  The First Senior DOT is dated June 26, 2006, and was recorded on July 5, 2006 in the
real property records of Clark County, Nevada at Book 20060705, Instrument No. 0004264.

51.  In addition, the Prior Loan Agreement provided that a Third Deed of Trust on the
Property and the Project (the “Third DOT™) would be executed by Apache in favor of SFC to secure a
$13,000,000 note made by Edelstein payable to SFC (the “Edelstein Note™). As with the Prior Loan
Agreement, the loan funds actually came from CVFS and.not SFC, even though SFC was named as the

lender.

52.  The Third DOT is dated June 26, 2006, and was recorded on July 5, 2006 in the real
praperty records of Clark County, Nevada at Book 20060705, Instrument No. 0004266.

$3.  The Edelstein Note was executed in connection with a Loan Agreement between
Edelstein and SFC dated Junc 26, 2006 (the “Edelstein Loan Agreement™), the funds of which were to be
used solely for the purpose of contributing the Owner”s Equity to Apache as needed under the Prior
Loan Agreement.

54.  Inaddition to the First Junior DOT, First Senior DOT, and Third DOT on the Project, th;
Prior Loan Agreement also provided for the pledging of additional collateral by Apache, Edelstein,
Gemstone LVS, L.L.C., a Delaware limited liability company (“Gemstone LVS") and Gemstone
Development ‘West-, L.L.C., as developer as security for the Prior Loan and/or the Edelstein Loan.

55.  Partof the additional collateral for the Prior Loan and Edelstein Loan included a pledge
by Gemstone LVS of certain collateral, including but not limited to the 59 then unsold condominium.

units in the original Manhattan Project (the “Condo Units™).
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56.  Pursuant to a Nonrecourse Participation Agreement dated May 23, 2006 by and between
1 SFC on the Condo Units, as Originating Lender, and CVFS, as Participant, as amended by the
2 || Addendum to Nonrecourse Participation Agreement dated May 23, 2006, as well as a Commitment to

Participate executed on or about June 29, 2006 (the “Prior Loan Participation Agreement”), CVFS

(9%)

agreed to provide the funds for the Prior Loan. The Prior Loan Participation Agreement provided that
5 SFC was agent for CVFS conceming the Prior Loan and acknowledged SFC's fiduciary duties to CVFS,
$7.  Pursuant to a Nonrecourse Participation Agreement dated May 23, 2006 by and between

SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum to Nonrecourse

~ A&

8 Participation Agreement executed May 23, 2006, as well as a Commitment to Participate dated on or
9 | about June 26,2006 (the “Edelstein Loan Participation Agreement™), CVES agreed to provide the money
10 |l necessary to fund the Edelstein Loan. The Edelstein Loan Participation Agreement provided that SFC
11 || was agent for CVFS concemning the Eéelstein Loan and acknowledged SFC's fiduciary duties to CVFS.
12 $8.  The parties contemplated that at the maturity date of the Prior Loan, the First Junior DOT
13 || Note and First Senior DOT Note would be | restructured into one credit facility which would be 2

14 | construction loan.

15 59. Under Section S of the Prior Loan Agreement, Apache covenanted and agreed not to

16 || create, permit to be created, or allow to exist, any unauthorized liens, charges or encumnbranees on the

3
v
o~

60. Defendant Maslon drafted and/or reviewed all of the transaction documents generated in

—
[~

19 connection with the Prior Loan and the Edelstein Loan. Defendant Maslon represented Tharaldson in

20 connection with the Prior Loan and the Edelstein Loan.

21 61.  Defendant Maslon knew that CVFS and Tharaldson were providing 100% of the loan
22 funds and were relying exclusively on Maslon for legal advice in connection with these loans and on
23 Maslon’s expertise in properly documenting the transactions to protect their legal and financial interests.
24
25 62. Defendant Maslon failed to disclose to CVFS and Tharaldson that it had a conflict of
26 interest and could not properly represent Tharaldson’s and CVFS® interests in this transaction.
' 27 Defendant Maston did not insist or require that Tharaldson and CVFS seek independent legal advice, but
28 instead encouraged Tharaldson and CV.FS 1o look to Maslon for legal advice and counsel on the
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Manhattan West financing.

Subsequent Modifications to Prior Loan and Edelstem Loan

63.  During the course of the Project, the parties amended the documentation for the Prior
Loan and the Edelstein Loan to provide for the advancement of a total of $18,000,000 in additional loan
funds and to extend the loan maturity dates to December 31, 2007.

64, Tﬁe. First Junior DOT was amended by a First Amendment Junior Deed of Trust and
Security Agreement with Assignment of Rents and Fixture Filing (Line of Credit) dated May 22, 2007

| and recorded in the real property records of Clark County, Nevada on May 22,2007 at Book 20070522,

Instrument No. 0004011, to increase the amount secured ihcreby to $18,000,000 to correspond 1o an
additional $8,000,000 advance on the Junior Deed of Trust Loan.

65. Pursuant to a Nonrecourse Participation Agreement d_ated May 15, 2007 by and between
SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum to Nonrecourse
Participation Agreement dated May 15, 2007, as well as a Commitment to Participate executed on or
about May ]7.’ 2007 (the “LOC Participation Agreement™), CVFS agreed to provide the $8,000,000 in
additional loan funds on the Junior Deed of Trust. The LOC Participation Agreement provided that SFC
was agent for CVFS concerning the Additional LOC Note and -ackhowledge"d SFC’s fiduciary duties to
CVFS.

ended by a First Amendment to Third Deed of Trust and Security

f<4 Th H
§5. The Third DOT was am

Agreement with Assignment of Rents and Fixture Filing (Line of Credit) dated October 19, 2007 and
recorded in the Clark County, Nevada land records on October 24, 2007 at Book 20071024, Instrument
Ne. 0004182, amending the Third DOT to secure an additional $10,000,000 advanced on the Edelstein
Loan.

67. Pursuant to a Nonrecourse Participation Agreement dated October 9, 2007 by and between
SFC, as Originating Lender, and CVFS, as Participant, as amended by the Addendum to Nonrecourse
Participation Agreement dated October 9, 2007, as well as 2 Commitment to Participate executed on or
about October 12, 2007 (the “Construction LOC Participation Agreement”), CVFS agreed to provide
funds for the Construction LOC Note to Edelstein. The Construction LOC Participation Agreement
provided that SFC was agent for CVFS concerning the Construction LOC Note and acknowledged
SFC’s fiduciary duties to CVFS,
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68.  As of January 22, 2008, the total outstanding balance owed to Plaintiffs under the Prior
Loan was approximately $42,273,146 and under tﬁe Edelstein Loan was approximately $13,000,000, for
a total owed of approximately $55,273,146. |

69. Defendant Maslon drafted and/or reviewed all of the transaction documents generated in
connection with the modifications to Prior Loan and the Edelstein Loan, Again, Maslon represented
CVFS and Tharaldson in connection with modifications of the Prior Loan and the Edelstein Loan.

70.  Defendant Maslon knew that CVFS and Tharaldson were providing 100% of the loan
funds and were relying exclusively on Maslon for legal advice in connection with these loans and on
Maslon=s expertiseé in properly documenting the transactions to protect their legal and financial interests.

71.  Defendant Maslon failed to disclose to CVFS and Tharaldson that it had a conflict of
interest and could not properly represent Tharaldson’s and CVFS’ interests in this transaction.
Defondant Maslon did notinsist or require that Tharaldson and CVFS seek independent legal advice, but
instead encouraged Tharaldson and CVFS to look to Maslon for legal advice and counsel on the
Manhattan West financing.

The Construction Financing Syndication

(The Senior Loan)

72. By late 2007, the Project was ready to commence vertical construction, but needed an
additiona! $110,000,000 of construction loan funds to commence construction on Phase L.

73.  SFC and Scott desired to broker the accumulation of $110,000,00 in construction loan
funds because of the substantial loan origination fees and 50 basis point loan servicing fees the
construction financing would generate for SFC.

74.  On information and belief, the credit markets had begun to tighten and the real estate
market had begun to deteriorate significantly and it was not feasible to obtain a construction loan to fund
Phase I construction and also “take out” and pay off the Prior Loan and the Edelstein Loan as was
anticipated when those Loans were made,

75.  On information and belief, BOK and SFC or Scott had communications about BOK being
a lender or participating lender on the construction loan. BOK was not interested in loaning on the
Project on its own merits but had a strong interest in making a loan guaranteed by Tharaldson and TM21

because this would allow BOK to receive a subprime rate of return on a prime rate quality credit.
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76.  On information and belief, SFC and BOK as co-lead lenders were unable to generate
sufficient loan funds to take out the Prior Loan and the Edelstein Loan. So SFC and BOK needed to
arrange for CVFS to agree that those loans would be subordinated to the new construction financing.

77.  To induce the cooperation of Plaintiffs Tharaldson, CVFS and TM2I, SFC and BOK
offered Tharaldson and TM2I a 500 basis point (5%) cut of the interest to be paid on the 14%
construction loan in exchange for the guarantees of Tharaldson and TM2I and in exchange for CVFS=
agreement to subordinate its position to the $110,000,000 in construction financing., This arrangement
would still leave BOK and other participating lenders with a net 8.5% interest rate after payment of 50
basis points (.5%) in loan servicing fees to SFC.

' 78.  This complex structure was highly unusual for a number of reasons. First, it is unusual for
entities not affiliated with the developer and having no equity stake in the development to be
guaranteeing the development’s success. Second, it is highly unusual for a subordinating lender and its
affiliates to take on both the risk of being subordinated and to guaranty their unaffiliated borrower’s
performance. Third, guarantees are typically given by the borrower's “side” in a financing transaction, .
and not, as here, given by a substantial project lender.

79. WNotwithstanding the highly unusual nature of this transaction, Tharaldson and his entities

were persuaded to proceed with it due to the unusual level of trust and confidence they had in Scott and

80. Defendant Maslon represented Plaintiffs in this vertical phase of the financing of the
Marnhattan West project. Defendant Maslon knew or should have known the transaction was fraught
with conflicts of interest. For example, Scott and SFC were agents and fiduciaries of Plaintiffs, and
Scott and SFC owed Plaintiffs the highest duties of loyalty and care. Defendant Maslon was aware of
SFC's and Scott’s fiduciary and agent relationship with Plaintiffs. Defendant Maslon was also aware
that Scott and SFC were also agents and fiduciaries to BOK and the other participating lenders in the
loan syndicate. Defendant Maslon did not disclose to Plaintiffs the many conflicts of interest or the
conflicts of interest and failed to insist or require that Plaintiffs seek the advice of independent counsel.

81, This highly unusual transaction was highly advantageous to BOK as co-lead lender for
reasons including, but not limited to the following:

e BOK received the guarantees of prime rate quality credits;
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° EOK received an 8.5% net rate of return which was substantially above the prime
rate of interest;

e BOK contracted for what should have been a first lien position through CVF S=
agreement to subordinate the Prior Loan and the Edelstein Loan;

.« BOK waé able to participate in this attractive arrangement without raising the
Joan capital necessary to take out the Prior Loan and Edelstein Loan;
« BOK did not need to worry about whether or not the actual project was
financially viable in what it knew were rapidly deteriorating real estate market
conditions because it could count on full recovery under the Tharaldson and
TM2I guarantees even if the actual developer never repaid a nickel of the loan;
o In effect, although the loan was made to finance the Project BOK looked at the
loan as a loan to Tharaldson and TM2L thereby making the Project=s
performance virtually irrelevant to BOK.
« The transaction structure ultimately put all lending risk on the Project on the
shoulders of CVFS (who had made and subordinated the Prior Loan and
Edeistein Loan) and Tharaldson and TM21 who had guaranteed the $110,000,000
construction loan.
82.  SFC acted as BOK's agent in procuring for it this deal which was so highly beneficial to
BOK and so highly detrimental to Plaintiffs. Defendant Maslon did not disclose to Plaintiffs the
lopsided nature of this transaction and the fact that the structure of the transaction was highly beneficial
to BOK, but highly detrimental to Piaiﬁtiffs.

The Senior Loan Documentaﬁon and the AMezzanine Finaneing@

83.  On or about January 22, 2008, SFC, as lender, entered into a Loan Agreement with
Gemstone West Inc., as borrower (the “Senior Loan Agreement”).

84. Pursuant to the Senior Loan Agreement, SFC agreed to loan Gemstone West Inc. up to the
amount of $l]0;000,000 (the “Senior Loan”). These Loan Funds were ultimately provided by a
consortium of 29 participating lenders.

85. SFC and BOK are, and since the inception of the Senior Loan have been, Co-Lead Lenders
on the Senior Loan.
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86. Defendant Maslon drafted the Senior Loan Agreement and all related documents as counsel
for Plaintiffs. At all times while acting as counsel for Plaintiffs with respect to the Senior Loan,
Defendant Maslon knew of the fiduciary relationship SFC occupied towﬁrd Plaintiffs due to the general
relationship of trust and confidence between them and due to the CVFS Pre-Senior Participation
Agreements, each of which Defendant Maslon had drafted and which appointed SFC as agent for CVFS
and acknowledged SFC’s fiduciary duties to CVFS.

87. The Senior Loan was composed of two parts represented by two separate notes: a “Senior
Debt Construction Note” in the amount of the $100,000,000 (the “Senior Construction Note™) and a
“Senior Debt Contingéncy Note” in the amount of $10,000,000 (the “Senior Contingency Note™).

88. The Senior Construction Note and Senior Contingency Note were secured by a Senior Debt
Deed of Trust and Security Agreement with Assignment of Rents and Fixture Filing (Coﬁstruction)
dated January 22, 2008 between Gemstone West Inc, as trustor, and SFC, as beneficiary, which was
recorded in the real property records of Clark County, Nevada on February 7, 2008, at Book 20080207,
Instrument No. 0001482 (the “Senior DOT").

89, The Senior Loan Agreement refers to the Prior Loan and the Edelstein Loan, as amended,
as the “Mezzanine Financing” and the documents relating to the Prior Loan and the Edelstein Loan, as

amended, as the “Mezzanine Financing Documents.”

90, The Senior Loan Agresment provides that Gemstone West Inc. would assume the
obligations of Apache under and in regards to the Mezzanine Financing as set forth in the Mezzanine
Financing Documents, including but not limited to the obligations with respect to the First Junior DOT,
First Senior DOT, and the Third DOT (as amended).

91. The Senior Loan Agreement provides that the First Junior DOT, First Senior DOT, and the
Third DOT would subordinate to the Senior DOT. '

92. Pursuant to Section 2.2 of the Senior Loan Agreement, the initial advance under the Senior
Construction Note was to be used to pay the Mezzanine Financing with the exception of: a) land costs,
b) loan fees or interest expenses paid the Mezzanine Finanéing participant, or ¢} required equity as
defined in the Section 3.1.10 of the Senior Loan Agreement.

93. Advances under the Senior Loan for the Construction of Improvements were subject to the

satisfaction of several conditions precedent set forth in Article 4 of the Senior Loan Agreement,
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including but not limited to:
A. Gemstone West Inc. having aggregate pre-sale revenue of not less than
$60,000,000 from: (i) Qualified Sales of condo units, (ii) the capitalized value (at
a 'Z.O% capitalization rate measured against triple net lease payments) of Class A
office and retail leases, and (iii) the sales price of Class A office space; and
B. Gemstone West Inc. obtaining and maintaining certain nonrefundable cash
deposits or deposit bonds on condominium units sold but not yet closed and
square footage leased.
94. Section 6.2 of the Senior Loan Agreement requires, among other things, that: 1) Gemstone
West Inc. construct the Improvements free from any mechanic’s, laborer’; and materialman’s liens; b)
Gemstone West Inc. further covenants and agrees not to create, permit to be created, or allow to exist
any liens, charges or encumbrances on the Trust Property and Improvements other than certain Permitted
Encumbrances (aé d‘cfmed therein) or than those 6thcrwisc allowed by the Collateral Documents; and ¢)
not encumber any interest of Gémsto.ne West Inc. in the Property and Improvements without the prior
written approval of Lender.
95.  Article 7 of the Senior Loan Agreement defines an event of default under the Agreement,

and includes, among other things: a) if Gemstone West Inc. fails to pay principal or interest under the

{
r Senior Contingency Note and such failure continues for a period often(10)

enior Contingency
days; b) if any representation or warranty made by Gemstone West Inc. in the Senior Loan Agreement or
in any certificate or document furnished pursuant to the Senior Loan Agreement proves untrue; ¢} if
Gemstone West Inc. fails to keep, enforce, perform and maintain in full force and effect any provision of
the Senior Loan Agreement, the Collateral Documents or Construction Documents after 30 days written
netice of said non-monetary default; and d) if Gemstone West Inc. further encumbers the Trust Property
or Improvements or an interest therein without the prior written approval of SFC, except as otherwise
permitted in the Collateral Documents.

96. The Senior DOT provides that it shall secure future advances as if made on the date of the
Senior DOT, up to the maximum amount of 150% of the principal amount of the Senior Construction
Note and Senior Contingency Note.

97. The Senior DOT requires Gemstone West Inc. to pay, 10 days before default or
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delinquency, any obligations secured by liens, encumbrances, charges and/or claims on the Property or

any part thereof, which appear to have priority over the lien of the Senior DOT.

98. The Senior DOT includes a Due on Sale clause which provides that Gemstone West Inc.
shall not make a “Transfer of Interest”, which includes but is not limited to, a sale, encumbrance or
junior lien on the Property, without Trustor’s prior written consent,

99,  As part of the Senior Loan Agreement, Tharaldson agreed to guarantce the Senior Loan
pursuant to Guaranty, and Addendum thereto, each dated January 22, 2008.

100. Inconnection with the Senior Loan Agreement, TM2l agreed to guaranty the Senior Loan
pursuant to a separate Guaranty dated January 22, 2008.

10l.  Neither Tharaldson nor TM2I is a shareholder, owner, officer or affiliated party of
Gemstone West Inc., but rather executed the Guaranty on the condition that Tharaldson receive 5.0% of
the 14.0% interest rate on the Senior Loan regardless of who participated in funding the Senior Loan.

102.  On or about March 21, 2008, SFC, as Originating Lender, and CVFS, as Participant,
executed a Nonrecourse Participation Agreement as amended by the Addendum to Nonrecourse
Paﬁicipation Agreement dated March 21, 2008, as well as a Commitment to Participate dated on or
about the same date, which superseded two prior CVFS Senior Participation Agreements (the “CVFS
Third Senior Participation Agrecment”), under which CVFS agreed to provide $400,000 of the Senior
Loan. Under the CVFS Third Senior Participation Agreement, CVFS was to receive 8.5% interest,
Guarantor was to receive 5.0% interest, and SFC made a service fee of .50%. The CVFS Third Senior
Participation Agreement provided that SFC was agent for CVFS concerning the Senior Construction
Note and acknowledged SFC’s fiduciary duties to CVFS.

103, At the closing of the Senior Loan on January 22,2008, CVFS received anet paydown of
$9,930,348, reducing the unpaid balance of the Prior Loan to approximately $35,278,688 and of thé
Edelstein Loan to approximately $9,229,412, fora total balance then owed to CVFS of $45,342,798.

[04. On orabout January 22, 2008, Gemstone West Inc., Gemstone Apache and SFC entered
into an Assumption Agreement whereby SFC consented to: a) a sale of the Trust Property under the First
Senior DOT, First Junior DOT and Third DOT (coltectively referred to as the “Mezzanine Deeds of
Trust”) from Apache to Gemstone West Inc.; and b) Gemstone West Inc.’s assumption of al] liability

pertaining to the Mezzanine Notes and Mezzanine Loans; and c) the lien of the Mezzanine Deeds of
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Trust on the Trust Property.

105. On or about January 22, 2008, Gemstoné West Inc. and SFC executed a Fourth
Amendment to Mezzanine Loan Agreement [Prior Loan Agreement] whereby SFC agreed to extend the
maturity date of the First Junior DOT Note, First Senior DOT Note, and LOC Note (collectively referred
to as the “Mezzanine Notes™) to December 31, 2009 and increase the total principal amount of the
Mezzanine Notes from $33,000,000 to $46,000,000, to be evidenced by a new Mezzanine Note dated
January 22, 2008 in the maximum principal amount of $46,000,000.

106. On or about January 22, 2008, Gemstone West Inc. executed a Mezzanine Note in the
principal amount of $46,000,000 bearing interest at the fixed rate of 14.5% per annum. The Mezzanine
Note calls for monthly interest payments only, with the entire principal balance, and all unpaid accrued
interest, due in full on the maturity date of December 31, 2009.

107. Onoraboutl] anuary 22,2008, Gemstone West Inc. and SFC executed a First Amendment
to Senior Deed of Trust and Security Agreement with Assignment of Rents and Fixture Filing (Line of
Credit) (Mezzanine) (“First Senior DOT Amendment”), to corifirm that the First Senior DOT secured
$28.000,000 of the refinanced Mezzanine Note. The First Senior DOT Amendment was recorded in the
real property records of Clark County, Nevada on February 7, 2008 at Book 20080207, Instrument No.
0001484,

i08. On or about January 22, 2008, Gemstone West Inc. and .SFC executed a Second
Amendment to Junior Deed of Trust and Security Agreement with Assignment of Rents and Fixture
Filing (Line of Credit) (Mezzanine) (“FirstJ unior DOT Second Amendment”), t;) confirm that the First
Junior DOT secured $18,000,000 of the refinanced Mezzanine Note. The First Junior DOT Second
Amendment \a;as recorded in the real praperty records of Clark County, Nevada on February 7, 2008 at
Book 20080207, Instrument No. 0001485.

109.  Pursuant to a Nonrécourse Participation Agreement dated January 21, 2008 by and
between SFC, as Originating Lender, and CVFS, as Participant and Loan Participation Certificate
attached thereto (the “Mezzanine Participation Agreement™), CVFS agreed to provide funds for the

Mezzanine Loans, primarily by refinancing the outstanding balances on the Prior Loan and the Edelstein

| Loan. Under the Mezzanine Participation Agreement, CVES was to receive 14.0% interest and SFC

made a service fee of .50%. The Mezzanine Loan Participation Agreement provided that SFC was agent
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for CVFS concerning the Mezzanine Note and acknowledged SFC’s fiduciary duties to CVFS.

110. On February 6, 2008, Apache conveyed the Property under the Senior DOT to Gemstone
West Inc. via a Grant, Bargain, and Sale Deed recorded in the real property records of Clark County,
Nevada on February 7, 2008 at Book 20080207, Instrument No. 0001480.

Defendant Maslon’s Misrepresentations Concerning The Satisfaction of Conditigns Precedent

{1l.  On January 30, 2008, Defendant Maslon, as Plaintiffs counsel, issued an opinion
representing that it had Areviewed the conditions precedent status for the advances under the Senior
Debt Loan Agreement. Based on [its] review, the Lender is in position to fund the Senior Loan,
provided each Participant funds it’s pro lrata, share. Defendant Maslon knew or should have known at the
time it issued this opinion that the statements were unirie and misleading, that it did not have a
r;asonablc basis for its opinion, and that the conditions precedent in the Senior Loan Agreement had not
been met. (A copy of the January 30, 2008 letter from Defendant Maslon to Brad Scott and SFC is
attached hereto as Exhibit C).

112. At the time it issued its January 30, 2008 opinion, Defendant Maslon knew or should

have known:

a. That First American Tifle Insurance Co. had refused to issue title

insurance because of prior recorded liens of the General Contractor;

b. That SFC and BOK were closing the Senior Loan transaction with actual
and undisclosed knowledge that they were insuring over known General
contractor lien claims;

c. That so-called lender approved pre-sales and pre-leases were not arms

fength sales and lease to unrelated third parties, but in many cases were to
the affiliates or prinéipals of the developer or to other insiders;
d. That Scott and SFC acting as dual agents for Plaintiffs and BOK had an
inherent conflict of interesf that could not be waived.
{13.  Although Defendant Maslon knew or should have known the foregoing matters were
material to Plaintiffs, Defendant Maslon did not disclose this information to Plaintiffs, despite its duty to
Plaintiffs to do so. Defendant Malson did not disclose to Plaintiffs that its opinion that the loan

preconditions had been met was incorrect and that it did not have a reasonable basis for it opinion.
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The Senior Loan Agreement Signature, the Subordination, the Guaranty; the TM2Y Guaranty

I and the CVFS Participation

2 {14. In connection with the Senior Loan, Tharaldson executed the Senior Lban Agreement
3 i under the heading “acknowledgment of guarantor” and the Guaranty.

4 115. In connection with the Senior Loan, TM2I executed the TM21 Guaranty.

5 116. In connection with the Senior Loan, CVFS executed the CVES Senior Participation
6 Agreement.

7 117. The Senior Loan Agreement, the CVFS Participation, the Guaranty, and the TM2I
g | Guaranty are hereafter collectively referred 1o as the “Plaintiffs’ Senior Loan Documents.”

9 118. In connection with the Senicr Loaﬁ, SFC executed a Mezzanine Deeds of Trust
10 I Subordination Agreement dated January 22, 2008, and recorded in the real property records of Clark
11 Il County, Nevada on February 7, 2008, at Book 20080207, Instrument No. 0001486, purporting 10
12 || subordinate the Prior Loan Deeds of Trust to the Senior Loan Deed of Trust.

13 119.  SFC expressed its intent that the Prior Loan Deeds of Trust and the indebtedness secured
14 {| thereby be subordinate to the $110,000,000 Senior Deed of Trust and indebtedness secured thereby.
15 120. At the time the Plaintiffs’ Senior Loan Documents were agreed to, and at all times
16 || thereafter, Scott, SFC and BOK owed to Plaintiffs fiduciary duties of undivided loyalty; due care,
{7 || competence, and diligence; and the duty to provide to Plaintiffs all material information.

18 121. At the time the Plaintiffs' Senior Loan Documents agreed to were exccuted and at all
19 times thereafier, Scott, SFC and BOK owed to Plaintiffs a duty not to deal with Plaintiffs on behalf of an
20 adverse party in a transaction connected with their fiduciary duty to Plaintiffs.

21 122, Defendant Maslon drafted the Plaintiffs' Senior Loan Documents, including the
27 || guarantees. Penny Heaberlin, a member and/or partner of Defendant Maslon, admitted in an affidavit
23 dated as of August 12, 2009, that she drafted the Senior Loan Documents-and the Plaintiffs* Senior Loan
24 || Documents, inc_l'uding the guarantees. (A copy of Penny Heaberlin's affidavit is attached hereto as
25 Exhibit D). At the time the Plaintiffs’ Senior Loan Documents were drafted, agreed to, executed and at
2% all times thereafter, Defendant Maslon was counsel for Plaintiffs and had a fiduciary relationship with
27 Plaintiffs. Defendant owed Plaintiffs a duty to draft the Plaintiffs’ Senior Loan Documents, including
28 the guarantees, in such & way as to protect Plaintiffs’ legal and financial interests and properly and
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throughly advise Plaintiffs on their legal rights with respect to every aspect of the transaction, including
the legal significance of the guarantees.
Subsequent Changes to Loans

123. On August 11, 2008, E,delsteih and SFC executed a Fourth Amendment to Loan
Agreement (Edelstein) to provide for, among other things: 1) SFC’s agreement to fend Edelstein and
Gemstone Manhattan Holdings I, LLC, a Nevada fimited liability company (“Gemstone Manhattan™) an
additional sum of $9,000,000 to enable Edelstein to refinance the Condo Units; 2) to provide that the
first $6,000,000 of the LOC Note be used to permanently repay the Edelstein Note; 3) to advance funds
on the Edelstein Note to make the interest payment for August 2008 but to then convert the Edelstein
Note to a closed-end note with no further advances; and 4) to release the lien of the Gemstone LVSDOT
on the remaining 17 Condo Units. .

124, On or about August 11, 2008, Gemstone Manbattan and SFC executed a First .
Amendment and Assumption Agreement to the Gemstone LVS DOT, which was récorded on September
9, 2008 in the public real property records of Clark County, Nevada at Book 20080909, Instrument No.
0003944 (the “Gemstone LVS DOT Amendment”). Under the Gemstone LVS DOT Amendment,
Gemstone Manhattan assumed the obligations of Apache under the Gemstone LVS DOT and the
principal amount secured under the Gemstone LVS DOT was increased to include the Rental LOC Note.

125.  On or about August 18, 2008, SFC, as Origination Lender, and CVFS, as Participant,
executed a new Nonrecourse Participation Agreement as amended by the Addendum to Nonrccourse
Participation Agrecmeni dated August 18,2008, as well as a Commitment to Participate dated on or
about the same date (the “CVFS Rental Participation Agreement™), under which CVFS agreed to provide
the $9,000,000 for the Rental LOC Note. Under the CVFS Rental LOC Participation Agreement, CVFS
was to receive 7.0% interest and SFC made a service fee of . 125%. The CVFS Rental LOC Nonrecourse
Participation Agreement provided that SFC was agent for CVFS conceming the Construction LOC Note
and acknowledged SFC’s fiduciary duties to CVFS.

Default under the Prior Loan, the Edelstein Loan, the Mezzanine Loang,
the Senior Loan and the Rental LOC Notes

126.  The obligors on the Prior Loan, the Edelstein Loan, the Mezzanine Loans, the Senior

Loan and the Rental LOC Note (collectively the “Manhattan West Loans™) have not made any of the
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required interest payments since September 2008, and all promissory notes making up the Manhattan

West Loans are therefore in monetary default.

127. The obligors on the Manhattan West Loans are in material breach of various covenants in
the loan documents relating to the Manhattan West Loans, including the Deeds of Trust securing those
loans.

The Fraudulent Inducement And Defendant Maslon’s Aiding and Abetting The Fraudulent

Inducement

128. Plaintiffs’ decisions to modify the Prior Loan and the Edelstein Loan as provided in the
Senior Loan Agreement, and to agree to the Plaintiffs’ Senior Loan Documents was based upon the trust
and confidence Pl;iinﬁffs reposed in Scott and SFC and Defendant Maslon due to their longstanding
rcl-ationship, and upon the Scott’s, SFC’s and BOK's recommendations to Plaintiffs which Plaintiffs
understood to be backed up by the rigordus due diligence of Scott, SFC and BOK and their assurances to
Plaintiffs that the transaction was sound and would be in Plaintiffs’ best interest. Plaintiffs’ decision
was also based upon the trust and confidence Plaintiffs placed in Defendant Maslon, their trusted legal
advisor and counselor.

129, SFC and BOK as lead lenders co-underwrote and performed all due diligence
investigations on the Senior Loan transaction, SFC’s April 27, 2007 conditional financing commitment
letter to Gemstone Apache states “The Conﬁtr_ucﬁon Financing Proposal would be followed (sic}
executed only after acceptable due diligence is completed inclusive of an industry review, appraisal,
underwriting as well as complete Project analysis by the Lender.”

130. Defendant Malson represented Plaintiffs in all aspects of the {ransaction, and Plaintiffs
relied on Defendant Malson to properly draft the loan documentation and give them appropriéte and
competent legal advice to protect their legal and financial interests.

131. Before Plaintiffs agreed to the Senior Loan transactions, Scott and SFC told Plaintiffs that
with the advent of the Senior Loan, their business and economic position with respect to construction

lending on the Project, would be:

A. The Senior Loan of $110,000,000 would become a first lien position on the

Project.

B. Plaintiffs would receive a net paydown on the Prior Loan and Edelstein Loan

4050005 10386611 ' ~24-~

BOK App. 078




