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LAS VEGAS, NEVADA; TUESDAY, MARCH 17, 2009

[Prior proceedings - Not transcribed]

[Partial testimony of Officer Brian Santarossa
on Cross-Examination from 11:09:31 a.m. - 11:09:50 a.m.]

BY MS. PALM:

Q: Did you get close enough to Mr. O’Keefe to observe whether he was
intoxicated or not?

A | got close enough to a point, but | can't remember if he was
intoxicated or not.

Q: You just don't recall --

A | don’t recall.

Q: -~ if he had any signs?

A: | don't.

Q: So you wouldn’t dispute it if other Officers said that he was?

A No, ma'am, | wouldn't.

[Prior proceedings - Not transcribed]
[Partial testimony of Officer Brian Santarossa
on Cross-Examination from 11:11:47 a.m. - 11:12:26 a.m.]

BY MS. PALM:

Q: As a patrol officer you have training regarding driving under the
influence arrest?

A Yes, ma'am.

Q: Okay. Do you have a PBT machine in your vehicle?

000371
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A:

Q:

A:

No, ma'am.
Can you describe for me what that machine is?

It stands for Portable Breathalyzer Test; it's a test which measures

the blood alcohol content and the subject’s breathe.

Q:

A

Q:

A

Q:

Are those commonly in Metro vehicles?

No, ma'am.

Okay, so to have a PBT on the scene you would have to call for one?
Yes, ma'am.

And when the Detectives assume control of the investigation, they

didn’t direct you to take a PBT of Mr. O'Keefe; did they?

A

No, ma'am.

[Prior proceedings - Not transcribed]
[Partial testimony of Officer Brian Santarossa

on Redirect Examination from 11:14:20 a.m. - 11:14:40 a.m.]

BY MS. GRAHAM:

Q:

With regard to the breathalyzer testing, have you responded to major

crime scenes like this before?

A:

Q:

Yes, ma'am.

Would it be protocol to take a breathalyzer test that somebody’s

agitated and suspected of murdering somebody?

A

No, ma’am.

[Prior proceedings - Not transcribed]

[Partial testimony of Officer Jeremiah Ballejos
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on Direct Examination from 1:43:41 p.m. - 1:44:00 p.m]
BY MS. GRAHAM:

Q: What was his demeanor while you were trying to gather this
information to help assist Victoria?
A: Wouldn't make eye contact. Had kind of an aloof state. You could

smell alcohol on his breath and clothes.

Q: Okay. He was aloof. What did his face look like?

[Prior proceedings - Not transcribed]
[Partial testimony of Officer Jeremiah Ballejos
on Cross Examination from 2:03:41 p.m. - 2:03:52 p.m]
BY MS. PALM:
Q: Do you recall testifying at the Preliminary Hearing that Mr. O’Keefe’s

smelled real heavily of alcohol?

A Yes.

Q: And do you recall that he actually fell asleep in the back of the patrol
car?

A He did.

[Prior proceedings - Not transcribed]
[Partial testimony of Officer Christopher Hutcherson
on Cross Examination from 3:11:03 p.m. - 3:11:15 p.m.]

BY MS. PALM:

Q: Did it appear to you that Mr. O’Keefe was intoxicated?

A: Yes, ma’am. | can smell alcohol coming from him.
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Q: Okay. And would you agree with the statement that he was

obviously intoxicated?
A: Yes, ma'am.

[Proceedings continued - Not transcribed]

* % ok ok R

ATTEST: | hereby certify that | have truly and correctly transcribed the audio/video
proceedings in the above-entitled case to the best of my ability.

(-

Michelle Ramsey
Court Recorder/Transcriber
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1 LAS VEGAS, NEVADA, TUESDAY, MARCH 17, 2009, 2:38 A M. THE COURT: Allright. Anything by the defensc or

2 {Qutside the presence ol the jury) State?

3 THE MARSHAL; {Indiscernibie) Eighth judiciat MS. PALM: Yes, | have a couple matters that 1 just

4 District is now in sessinn. Honorable Judge Michael I'. Villani want to make a record of from yeslerday, Yesterdoy we

5 presiding. Please be sented. Remain in order, Let's make approached at the bench and objected 1o Mr, Smith's voir dire

& sure our cell phones are turned ofF, please. question on the grounds that it was improper and advise the

7 THE COURT: We're missing our DAs? Let the record jury that the show CSI was not readistic. The Court overruled

B reflect we're outside the presence of the jury panel, I our objection but gave Mr. Pipe latitude to inquire if he

9 advised coungel that furor No. 12, Harley McIlFaie or McFate wanted 1o into the CS1 mader.
10 apparently called in left a messape last night. Stated that Also, we ohjected to a statement from Joyce Toliver
11 the apartment above his flouded, went inte his apartment, and that her husbuand had said 1o her he done killed that girf,
12 all of his things basically have been ruined, and he was told something to that effect. The State made the argument that it
13 that he had to stay there all day today 1o work with the was admissible as an cxcited utterance at the bench, We argued
14 service technicians 1o solve the problem whether it's bad that the basis for excited uticrance is that the witness
15 carpet of ruined personal items. actually saw what happened, and was whal gave validity 1o the
16 We put a call into the jury commissioner to try to statement making it admissible, and Mr. Toliver had not seen
17 getahold of him. No luck. He did leave a number on the mny killing. So that statement did not quafify as un excited
1B recorder. However, his speech was so slurred -~ not saying utierance. The Court overruled our ahjection and admitied the
19 imoxicated, just it was hard to understand, and we coufdn't stoterncnt os excited utterance.
20 geta phone number out of his message, And so we'll be We have a couple of other malters that we wanted to
21 utilizing the other «- at least one ol the allemates now. So 21 address. One is OfTicer Ballejos, who 1 believe will be
22 T puess apparently No. 3 - 22 testilying for State, during the preliminary bearing a couple
23 THE CLERK: Isnext in line. 23 oftimes he had to be admonished when [ was cross-examining
24 THE COURT: -- is next in line. 24 him, He kept trying to volunteer information that was not a
25 UNIDENTIFIED SPEAKER: Okay. 25 direct answer to the question. The Court admonished him,

' Page 2 Page 3
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT

1 admaonished him again. assault, and Lypically the prosecutors will call it a — or the

2 1 would just like to bring that to the Courl's witness will call it o sexuat assault kit. But there's no

3 attention, because il it happens again, | would like -- ask the allegation here of any sex assault; is thai correct?

4 Court to admonish him strongly because it prejudices Mr. MR. SMITH: There is none.

5  ('Keefe when we have 1o look [ike we're hiding information from THE COURT: Okay. If you could just call it like a

& the jury because Lhis puy wants 1o volunteer information. So DNA or DNA collection kit or -

7 that's one issue. MR, SMITH: We'll find --

8 And the other issuc is that we would like any THE COURT: -- some neutral term.

9 reflerence to the sexual assault kit not to be called o sexual MR. SMITH: We'll find a term ol art Lthat pels it
10 kit. We'd ask that it be called IDNA cvidence or something to across without implicating then that there was a sexual assault
11 that effect because there was no evidence of a sexual assault -
12 kit or o sexunl assault here, and 1 think it's kind of THE COURT: And you might address the issue of the
13 prejudiciai to ealf it a sexual nssault kit. excited utterance.
14 THE COURT: Mr. Smith. MR. SMITH: Sure, Judge. [ will just note that the
15 MR. SMITH: Judge. in regards lo the testimony ol Mr. statule says had an excited utlerance is made - 15 a
16 Ballejos, either myself or Ms. Graham will speak with hiny prior statement made in relation to an event soon aficr or under
17 tohim getting on the stand and relay Lhe defense attomey's distress afler seeing a startling event. Here we have a
18 concems, so we don't anticipate that will be a problem. situation where Charles Toliver goes upstairs, sees Lhe
15 In repards to calling it a sexual assault kit. Judge, defendant nearby o dead woman with blood every where. [ mean,
2¢ Tl just submit it. 17 your Honor wants us to instruct the cerlainly under any circumstance that could certainly be
21 wilness {o describe it as somelhing clse, we witl. [ mean, I described os a startfing eveni,
22 don'treally think it makes that much of a difference but -~ We had Joyce Toliver lestify that when he came inside
23 THE COURT: All right. I think — you know, Use aparttnent, Mr. Toliver was visibly shaking, upset, and
24 obviously we use that in a sexual assault case where Lhe under Lic stress and excitement ol that startling event that he
25  defense had stated there wasn't o sexoal -- was not a sexual had just seen, i.e., Uie defendant standing over a dead woman,

Page 4
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1 he made some statements. 1 Montonya.
2 1 submit that that clearly satisfies the stafute. 2 JUROR NO. 2; Here,
3 And Judge, it's the Statc's position that the reason for the 3 THE CLERK: James Eral.
4 excied utternnce exception is that it is presumed that a 4 JUROR NO. 3: Here.
5 person will make truthful stalements while under the stress of 5 THE CLERK: Judy Chelini,
& an event because presumably they have no motive to fabricate or | 6 JUROR NO. 4: Here.
7 o He. So the only thing that the Stale has to show is that a 7 THE CLERK: Nancy Mirolock.
8 slurtling event huppened, and that the person was still under B8 JUROR NQ, 5 Here,
9 the stress of that startling event while they made those 9 THE CLERK: Kirk Livernash.
10 statements, and that's exactly what we have here. 10 JUROR NO. 6: Here.
11 THE COURT: AHright. 1 don't think he needs to see 11 THE CLERK: Dawn [raley.
12 the actual stabbing when he's — like counse] had mentioned, 12 JUROR NO. 7: Here.
13 this lady that perhaps didn"t know if she was dead, blood ali 13 THE CLERK: Araceli Murrieta.
14 over the place. ! think he said the sheets or rags were souaked 11 JUROR NQO. 8: Here.
15 in blood. 13 THE CLERK: James McCaldin.
16 MR. SMITH: Yes, sir, 16 JUROR NO. 9: Here.
17 THE COURT: The defendant he testified was shokenio | 17 THE CLERK: Marie Pinillos.
18 wake up or something like that. So that's why T overruled the 1B JUROR NO, 10: Here.
19 objection. Anything else? 19 THE CLERK: [ose Vasquez.
20 MS. GRAFHAM: Nope. 20 JUROR NO. 11: Here.
21 THE COURT: Calf the jury in. 21 THE CLERIL: Robert Clark.
22 THE MARSHAL: Officers and members of the cour, 22 JUROR NOQ. 13: Here.
23 Department 17 jurors, 23 THE CLERK: And Martin Villasenor.
24 (In the presznce of the jury) 24 JUROR NO. 14: Here.
25 THE CLERK: Roll call. Fustin Dettre. Jody 25 THE MARSHAL: Let's makc sure all cell phones are
Page 6 Page 7
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1 turned off, please. All phones ore off. 1 THE CLERK: Please be seated. State your name and
2 THE COURT: Ladies and pentlemen, just so you knoay, 2 spell it for the record.
3 Juror No. 12 was involved in an extrense emergency situntion, 3 THE WITNESS: Cheryl Morris, C-h-c-r-y-l. Morris,
4 and so he is no longer part of the jury panel, and that's why 4 M-o-1-r-i-s.
5 it's important that we have alternates. As 1 said before, the 5 THE COURT: Go ahead, Counsel.
6 alternates have been randomly selected, so it's not necessarily 6 MR, SMITH: Thank you, Judge.
7 seals 13 or 14, So I'm sure everyone will pay attention 7 DIRECT EXAMINATION
8 throughout the trinf. State, please cail your next witness. 8 BY MR SMITH:
9 MR, SMITH: Thank you, Judge. Judpe, the State calls 9 Q Good morning, Ms. Morris.
10 Cheryl Mormris 1o the stand. 10 A Good morning.
11 THE COURT: Alsoe, T don't believe either party's 11 Q) Ms. Morris, do you know a person by the name of Brian
12 invoked the exclusionary rule. Docs either parly wish io 12 O'Keefe?
13 invake that? 13 A Yes, ldo.
14 MS. GRAHAM: We de, your Henor, 14 Q Do you see Mr. O'Keefe present in court today?
15 THE COURT: All right. Il there are any witnesses 15 A Yes, ldo.
16 that are going to be called in this case, they're instructed to 16 Q Can you point to him [or us and identify what he's
17 remain outside until catled in by the marshal, 17 wearing.
18 UNIDENTIFIED SPEAKER: Your Honor, the head phones | 13 A He's the gentieman sitting there with his counsel,
19 aren't working. 19 ond he's wearing a dark suit.
20 THE COURT: We'll have the marshal check - or 20 Q What color tie?
21 Michelle, do you have time to -- 21 A Brown/black tie, dark tie.
22 THE MARSHAL: Ms. Morris, if you'll remuin standing, 22 MR. SMITH: Judge, can the record reflect the witness
23 please. Raise your right hand. Face the clerk. 23 has identified the defendant?
24 CHERYL MORRIS, PLAINTIFF'S WITNESS, SWORN 24 THE COURT: Yes it will.
25 THE WITNESS: Yes. 25 MR. SMITH: Thank you, Judge.
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1 BY MR.SMITH:: 1 time?

2 Q And Ms. Morris, how do you know Mr. O'Keefe? 2 A Treceived a phone call from Mr, O'Keefe stating that

3 A Twas dating Mr. O'Keele. 3 he wanted to come home, and he wanted to bring Victoria home

4 Q When would that relationship start? 4 with him.

5 A January 7th of 2008. 5 Q Victoria who?

é Q When did that relationship end? 6 A Victoria Witmarsh {phonetic).

7 A September 6th of 2008, 7 Q Do you know who Victoria Witmarsh is?

g @ Okay. Now, when that relationship ended, where were | 8 A Yes

9  you residing? 9 Q And who is Vietoria Witmarsh?
10 A [ was residing with a friend. 10 A A former girliriend of his.
11 Q Okay. Throughout the course of the relationship that | 11 Q How do you know Victoria Witmarsh was a former
12 you had with Mr, (’Keefe, did you two ever reside together? | 12 girlfriend of Mr, O'Keefe's?
13 A Bricfly, which was last part of August of this year 13 A Mr. O'Keele let me know.
14 orexcuse me, of last year and September, actually. We maved| 14 (Q Okay. Had you ever personally met Victoria Witmarsh?
15 into an apartment, but T was only there for four days. 15 A No.
16 @ Okay. Where was that apartiment located? 18 Q Now, when you moved into the El Parque address in
17 A 5001 Ei Parque Avenue, Apartment 35 - 17 August 2008, to your knowledge, was the defendant still in a
18 Q Isthat-- 18 relationship with Ms. Witmarsh?
19 A —inLas Vegas. 13 A He had seen her on occasions, yes. But he'd come
20 Q And was that in Clark County, Nevada? 20 back and let me know that he wus actually more interested in me
21 A Yes. 21 rather than being with her.
22 (} Now, you just said that you only lived there for four 22 @ Okay. Now, you've already testified that you moved
23 days. 23 oul ofthe Bl Parque address because the defendant said that he
24 A Cormect. 24 was going to bring Ms. Witmarsh to that address,
25 Q Why did you only stay there for that short period of 25 A Corect.

Page 10 Page 11
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1 Q  And were you not okay with that? 1 Q Okay. Now, let me ask you this. You've already

2 A No. 2 testified that you moved out of the apariment because Mr.

3 Q Okay. And why not? 3 (O'KKeefe wanted to hring home another woman as it were.

4 A Didn't think it was right. Several days prior to him 4 A Yes.

5 calling me, we had agreed that we weren't going to bring anyone | 5 Q Did you have any ill will towards Mrs. Witmarsh?

6 over to the apartment untif 1 was able to move out. We broke 6 A No, not at all.

7 up two days before, 7 Q Did you have any ill will towards Mr. O'Keele?

i Q So we being you and Mr. O'Keefe? 8 A 1 was -~ ] was upset at the way he had done it,

9 A Yes. 2 Q Okay.
10 Q Okay. So, is it correct to say thal when you puys 10 A At the way — as of the way he approached the
11 were fiving in the El Parque address, you guys being you and 11 situation because T actually informed him that if he wanted to
12 Mr. O'Keefe, that you weren't actually in a relationship at 12 be with her, it was okay. Jusi let me know, and I'd move out
13 thattime? 13 ofthe way.
14 A No. 14 Q Okay. And did you, in lact, move out of the way?
15 Q Okay. And what was the lease agreement? 15 A Yes,
16 A I'm sorry? 16 Q Okay. Now, you testitied that your relationship
17 Q Whose name was on the lease? 17 lusted [or several months.
18 A DBoth of ours, 18 A Correct.
19 Q Okay. Now, when you moved out ol the apariment, did ; 19 Q  You said it starled in January and it ended when?
20 your name remain on the fease? 20 A 1t ended September.
21 A Yes, but I did not -~ I called the apartment owner, 21 Q Okay. Throughout the eourse of that relationship did
22 and I requested that he take that Jease and have Mr. O'Keele 22 the defendant ever tallk to you about his relationship with Mrs,
23 and Ms. Witmarsh sign a brand new lease. T actualiy kept the 23 Q'Keele — excuse me, Mrs. Witmarsh?
24 apariment keys and the only mailbox key to the apariment so 24 A Yes.
25 thatit would be taken care of. 25 Q Okoay. And how oflen would he speak to you about her?
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1 A Almost all the time. He usually would be more or | 1 because she put him in prison.
2 less on a daily basis. I'd say about three, four weeks aday | 2 Q Okay. What else would he say?
3 - 3 A He'd say things like he wanted to kill the biich.
& Q Okay. 4 Q  Sojust so the record's clear, Mr, O'Keefe would make
5 A -oratime. 5 statements to you saying he wanted to kill Mrs. Witmarsh
6 Q What types of things would he tell you about the 6 because she put him in prison?
7 relationship? 7 A Yes.
B MR. PIKE: Objection, your Honor. Hearsay. B Q And when you say that because he put her in prison,
9 THE COURT: Sustained. 9  did he indicate that she had actually testified against him?
10 MR. SMITH: Judge, it's a statement of a party 10 A Yes.
11 opponent offered against that person. 11 Q Atajury trial?
12 THE COURT: Counsel approach. 12 A Yes.
13 (Bench conference). 13 Q Okay. Did he make any starements as to what kind of
14 THE COURT: I'm going to overrule the objection. | 14 person Victoria Witmarsh was?
15 MR. SMITH: Thank you, your Honar. 15 A He would state that Victoria was somewhat a very -
16 MR. PIKE: I'd ask for that continuing objection to | 16 she wasn't a sirong person.
17 be placed. 17 Q Okay.
18 THE COURT: All right, 18 A She - if you yelled at her, basically, she would
19 BY MR. SMITH:: 19 ecower. So she would be portrayed as a very meck person.
20 Q Ms. Marris, you can answer the question. 20 Q Sothe defendant described Mrs. Witmarsh to you asa
21 A Could you repeat the question, please. 21 submissive woman?
22 Q The question was what types of things would the {22 A Correct,
23 defendant tell you with regards to his relationship with 23 Q Okay. Did he indicate that he liked her because of
24 Victoria Witmarsh? 24 that?
25 A On occasions he'd actually say that he was upset 25 A Np, he didn't make any sort of indication.
Page 14 Page 15
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1 Q Do you recall giving a statement to the police back 1 A Yes, he did.
2 on November 20th, 20087 2 Q Now, Ms. Morris, again, throughout your time with Mr.
3 A Yes, 3 O'Keefe, did he ever make any stalements to you indicating his
4 Q Do you recaf] him recording that statement? 4 proficiency with weapons?
5 A Yes. !do. 5 A Yes.
6 11 showed you n copy of that slatement, would it 8 Q Specifically what kind of a weapon?
7 refresh your recollection as to whether defendant ever made any | 7 A Aknile.
8  statements to you regarding whether he liked Victoria because 8 Q What types of things would he tel} you?
9 she was a submissive woman? a A That he was capable of killing anyone.
10 A Yes. 10 Q  With a knife?
11 MR. SMITH: May approach the witness -- 11 A With a knilk, ves.
12 THE COURT: Yes. 12 (0 Did he ever demonstrate (o you how he could kill
13 MR, SMITH: -- Judge? 13 someone with a knife?
14 BY MR. SMITH:: 14 A Yes, he did.
15 Q And for the record, Ma'nm, I'm showing you Pape 180f {15 Q Can you show us.
16 arecorded transcsipt -- of o transeript ol a recorded 16 A I'd have to stand up.
17 voluntary stasement that you gave to you police. 'd ask you 17 Q  Yes, ma'am.
18 to just — read this portion to yourself, and then let me know 18 A Mr. D'Keefe would hold me on one shoulder and have a
19 when you're done. 19 pretend sort of weapon in his hand, and he would stand there
20 A Yes. 20 and hold me as length's -- arm's length and say he would come
21 Q Now do you recali whetlier or not the defendant ever 21 at me or could come at a person and shove it through the cage
22 made a stalement to vou that he liked Victoria Witmarsh hecause § 22 -- rib cage area and then just pull up prefty much --
23 he was submissive? 23 Q  And [or the -
24 A Yes. 24 A - slicing someone open.
25 Q Did he, in foct, say that? 25 M. SMITEH: And for the record, the witness is
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1 pointing o her mid section. 1 Q Did Mr. O'Keefe ever make any statenienis 1o you
2 THE COURT: All right. 2 reparding any training that he has had in the speciat forces?
3 MR. PIKE: More particularly the stemum area. 3 A Yes, he said he had training in the Grenada.
q MR, SMITH: The stermum area. 4 Q Okay. Now, after you moved out of that apariment in
5 MR. PIKE: Thank you. 5 2008, did you ever have an oceasion to see Mr. ('Keefe again?
6 THE COURT: Okay, 6 A Yes, [ did. I'm not exaetly sure what date it was,
7 BY MR. SMITH:: 7 Q Could it have been December 6th, 20087
B Q Now, while you two were living in the E1 Parque 8 A Yes.
9 address for those four days, did you sleep in the same bed? 9 Q So would that have been approximately a month afler
10 A No. 10 the incident in question?
11 Q@  What were the sleeping armangemenis? 11 A Cormect,
12 A After Mr. And O'Keefe and I had decided thal we were | 12 MR. SMITH: Your Honar, we're -- acually, can we
13 no longer going to be with each other, T slept in the room in 13 approach? Can we -
14 my bed behind locked door, and he slept on the eouch. 14 THE COURT: All right.
15 (}  And was that, to your knowledge, consistent with the 15 MR. SMITH: -- approach, Judge?
16 agreement you two had to be merely platonic? 16 THE COURT: (Bench conference).
17 A Correct. 17 MR. SMITH; May | proceed, Judge?
18 () Did you ever reside with Brian O'Keefe again after 18 THE COURT: Yes.
18 you moved out? 18 MR, SMITH: Thank you.
20 A No. 20 BY MR. SMITH::
21 Do you know how long Mr. O'leefe has known Victoria | 21 Q Now, Ms. Morris, under what cireumstances did you
22 Witmarsh? 22 nextcome into conlact with Brian O'Keefe in Decemher of 20087
23 A Since 2001. 23 A Tt was just that moment when 1 went to go and visil
24 Q And how do vou know that? 24 him ot the county jail.
25 A Mr., O'Keefe has stated that to me. 25  Okay. Now, when you went to go visit Mr. (’Keele
Page 18 Page 19
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1 while he was in the Clark County Detention Center a month afier 1 indicate to you that Mrs. Witmarsh ever struck him during this
2 this incident had happened, did you ask him what happened? 2 alleged stuggle?
3 A Yes. ldid. 3 A No.
4 (@ And what did he tell you? 4 Q Going back to the conversations that you had with Mr.
5 A He said that be and Victoria had come home {rom 5 O'Keefe regarding his disdain of Mrs. Witmarsh for sending him
& somewhere -- | cannot remember the place where he had mentioned] 6  to prison, did he ever make any statements to you as fo the
7 - 7 length of time?
B8 Q Okay. 8 A Inrepards to how many times that she'd go and visit?
g A -- but he and Victoria came home, He was tired. He 9 Q No, in regards to her testifying against him and
10 went into the roon, and he proeceded to go to sleep in the 10 ultimately being incarcerated?
11 darkroom want the next thing he knew he said that he felt a 11 A She would go and visit him quite ofien, I'm sorry --
12 prick or a stabbing on his hand, and he saw Victorin standing 12 Q Okay.
13 over him with a knife. 13 A -- | don't understand.
14 Q Okay, 14 Q My question is, okay, do you recatl whether or not
15 A And then le stated that the nexd thing he knew was 15 the defendant made a statement to you that Ms, Witmnarsh took
16 that he was holding her hand, and it went limp, and the knife 16 away three years of his life?
17 swas at -- in her side. 17 A Yes, he did. He had mentioned that quite ofien, and
18 Q Okay. Did he offer anything to explain the gap 18 that was in eonclusion with, you know, the bitch, I hate her,
19 between the alleged prick and the knife being inside of Mrs. 19 she's poison, she {ook three year of my life, [ want to kill
20 Witmarsh? 20 her.
21 A He said that they strupgled. 21 MR. SMITH: Pass the witness, Judge.
22 Q Okay. What was his demennor while he was telling you 22 THE COURT: Cross-cxumination.
23 this? 23 CROSS-EXAMINATION
24 A Somber. 24 BY MR. PIKE:
25 Q Okay. Did he ever - excuse me, strike that. Did he 25 Q Moming -
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vou're talking on the telephone and you were developing a
relationship with each other, you werc developing an
attraction; would that be an appropriate term to use?

A Yes

Q And it became a couple type relationship where it --
you could talk with him about intimate details of your life and
he could talk to you about intimate details -

Good moming.

-- Ms, Morris. How are you today?
Fine, thank you.

Now, how did you and Brian meet?

el Rl R

I was ni a casino called Arizona Charlie's with a
{riend, and 1 happen to go into the Sour Dough Cafe (phonetic)
and it down and eat, and he and anather friend had come in and

sat down beside me. A Yes
Q Okoy. And that was - you indicated that was in Q - of'his life.
January of last year. A Yes.

=
- o 0@ ;e W N

Q And between the two of you, that relationship where
you were talking to each other was a safe relatienship where

A No, actually that happened in December, and I had
lefi to go to San Diego and [ did not reiumn untii January.
(} Okay. And when you came back in January, did -- was

o
W R

you could share dreams, hopes, aspirations, concerns, past

it you (hat initiated the contact with Brian to sy I'm back in 14 horrors of your life and things like that.
town or did mutual {+ends tell you? What -- how did that work | 15 A Cormect.
out? 16 Q And that went on for a period of time.
A Mr. O'Keefe and 1 had talked while | was in San 17 A Yes.
Diego. As a matter of facl, he made this comment that he ran 18 Q During that early part of the relationship, that was
up a bill of $300. We had talked on the phone almast all - 19 before Victoria came hack into the - into Mr. O'Keefe's life,
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several nights, and he asked il he would be able to come and 20 comect?
pick me up from the Greyhound Station when [ got into town, and| 21 A Correct.
[hat was thie arrangement. 22 Q Did you a marked change when Victoria reinitiated
Q Okay. And he did pick you up? 23 contact? Let me rephrase it. Did Brian start to drink more?
A Yes. 24 MR, SMITH: Objection. Goes to relevance.
Q Allright. And s0 during that period of time while 25 THE COURT: Overruled.
Page 22 Page 23
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THE WITNESS: No more than he usually did. On 1 A Yes, 1did.
occastons he would have a little more, yes. 2 Q And what did she tell you?
BY MR. PIKE:: 3 MR. SMITH: Objection, Judge. Calls for hearsay.
Q Did you believe during that period of time that Brian 4 THE COURT: Sustained.
had a prablem with alcolol? 5 BY MR. PIKE:
A Yes ] Q Durinp the fime that you talked with Victoria, did
Q Did he consume too much alcohol? 7 you tell her that she wasn't good for Brian?
A Depends on what you call or consider too much. g A No.
Q Too much - let me ask the question this way. Didhe { 2 Q Did you tell her that she didn't get back in his
appear to become intoxicated or drink to the point where he 10 life? :
would not -- he would behave differently? 11 A No.
A With beer, no. 12 Q Did you tell him (sic) that she should leave well
Q  With other alcohol beverages, ves? 13 enough alone and just go on with her life?
A Correct. 14 A No.
Q And you indicated just previously that the 15 Q Was Victoria persistent in calling you in and talking
questioning that it was Victoria that reinitiated contact with 16 with you?
Mr. O'Keefe, comrect? 17 A Several times, ves.
A Yes. 18 Q In fact, when she got on the phone with you and she
Q And you talked to Victoria about that. 19 was talking with you, would she yell at you?
A Yes. 20 A She did that ene occasion which was the day that Mr.
Q And yau toid her -- you told Victoria that it was 21 O'Keele called and said he was bringing Victoria home.
inappropriate for her to try and get back with him. 22 Q And how did you get the phone o talk 1o Victoria
A Tden't recall making that statement. 23 during at that period of time?

Q Okay. When you talked with Victoria, did you ask her | 24 A He handed her the phone.

why she wanted to get back with Brian? 25 Q And you tatked with her, and she was insistent about
Page 24 Pape 25
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1 coming o your apartment? 1 cusiody over her testimony, didn't he?

2 A Yes, because her statement was he lived there, he 2 A Yes.

3 paid the rent, why wasn't he able 1o come back, 3 Q And that she would put maney on his boaks.

4 ) And you took it from that conversation, the other 4 A Yes.

5 conversations that you had with her that she was coming back 5 Q And do you understand what that means?

§ into that apariment whether you liked it or not. 6 A Yes.

7 A No, I 1ook it that they both needed a place to stay 7 Q That menns? Okay, would you describe it for the

€ (hat night for one reason or another, and that's where they 8 jury.

9 were poing to be. 8 A It means when you go to the court house or anywhere
10 () During that peried of time you became aware that 10 eclse, you're allowed to go ahead and put -- the inmate has an
11 during the conversations that Victoria was no longer welcome ol | 11 expense account where you're able to deposit money so the
12 her home with her husband. 12 inmate is allowed to buy things while they are incarcerated.
13 A That is what she told me. 13 And, in fact, at the time of the trial in this
14 Q  And from everything that you had observed during that | 14 matier, she testilied on behalf of Mr, O'Keefe.

15 period of time, you didn't think it was going 1o be a pood idea 15 A No, she testificd against Mr. O'Keefe.
16 for Victoria to be back in that house. 16 Q Remember him saying that she recanted her testimony?
17 A In whose house? 17 MR, SMITH: Objection, Judge. It ealls [or hearsay,
18 Q Inliving back with Brian, Mr. O'{eefe. 18 THE COURT: Sustained.
19 A No, that's not true. What I actually was stating was 19 MR. PIKE: It's a complete story, your Honor.
20 that as seon as 1 moved out. they could be together. 20 They've brought in the hearsay as to what he said. If she
21 Q  And so it was your impression during that peried of 21 recantcd that testimony.
22 time that both of them wanted to be back together. 22 THE COURT: Weil --
23 A Correct. 23 MR. SMITH: Well, Judge -
24 Q And during conversations with Brian about Victoria, 24 THE COURT: -- there wasn't any objection at the lime
25 Mr. O'Keefe told you that she went {o visit him while he wasin | 25 so'm sustain the objection,
Page 26 Page 27
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1 MR, PIKE: AH right, thank you. 1 MR, PIKE: Thank you, your Honor.

2 BY MR. PIKE: 2 BY MR. PIKE:

3 O The [act that you had established a relationship with 3 Q) And yon had done all of this, and then Victoria comes

4 Mr. O'Keefe for about a nine menth peried, you had lived with | 4 out of the blue, somebody that you thought would never come

5 him offand on during that period? 5 back; is that correct?

6 A 1 stayed with him in the railer. a A No. Victoria was always there. He -- Mr. O'Kecle

7 Q  And that was located here in Las Vegas, Nevada? 7 told me about her the very moment that we'd met. So she was

B A Yes, wc -~ it was mostly during the night because he 8 always there in conversation throughout the entire time.

9 was working during the day. 1 had my school during the day. 1 9 Q  And then physically she shuwed up.

10 did other things, went to appoiniments. 10 A She called him in June on Father's Day wherc Mr.

11 Q And there was a decision that you would become a 11 O'Keefe proceeded to first lie to me about it, and then said 1

12 couple. And in fact, you started to make plans together. You |12 can'tlicto you, it was Victoria.

13 rented an apariment. 13 Q And it appeared that Victoria was reiniliating the

14 A Yes. 14 relntionship, as you've indicated, and then Mr. O'keele started
15 Q You purchased a car together. 15 to spend mote time with Victoria.

16 A Yes. 16 A Mr. O'Keefe, afier that cunversation, that following

17 Q He put you on a bank account. You had a joint 17 Monday he had lefi for an entire week without any notice,

18 account together -- 18 friends or myself, and stayed with Victoria for that weck.

19 A Correct. 19 Q  And that obviously would upset you.

20 Q - for awhile. 20 A |was more hort because [ had seen in Mr, O'Keele

21 MR. SMITH: Judge, at this point I'm going to object 21 something different. Something that when we had spoken before
22 o the relevance ol their relationship. 22 that if it ever arose that he would be courtcous enough to let

23 THE COURT: I think it can go to bias so -- 23 me know that that was his intentions.

24 MR PIKE: Yeah. 24 Q Because you and - you hiad made plans with him.

25 THE COURT: -- going o overrule the objection. 25 You'd boupht a car with him. You had an account with him, And
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that all starled to change, yes or no? Yes, it starled to
change.

At did start to change, ves.
In fact, you were taken olT of the aceount.
No, I took mysell off the account.

oo

Okay. And you wanted to take yourself off of the
car.

Correct.

And you wanted to toke yourself off of the apanment.
Correct.

LD w2

At that point in time you wanted to dissociate
yoursell completely with Mr. O'Keefc beeause he was involved
with Victoria.

A THe was involved with Victoria -

Q And you wanted to po through and because that car had
been purchased jointly with you and Mr. O'Keefe, that car was
-- the loan was in your name, and you still had a financinl
responsibility for that.

A It was in both Mr, O'Keefe's name and iy name.

) And aller -- and you maintained a key to the
apariment. Alter you heard about what happened that nigh, did
you go baek into that apartiment?

A 1t was not until the police clearcd us to be able o
go back into the apariment.

Q And who did you po baek in the apariment with?
Page 30
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A My sonand Victoria's husband David and Victoria's
daughter.

) During the time that you went through that apartment
did you have Mr. (FKeefe's glasses? Did you pick those up?

A Yes, [ did.

0 And for what purpose?

A Mr, O'Keefe had called me some time when he ended up
in jail and requested that [ -- through his lawyer -~ through
you as a matier of fact requested that T bring that to you.

Q And you and I had some conversations in trying {o
arrange the exchange of those glasses -

Correct.

-- and you brought them to the preliminary hearing -
Yes,

-« in lact, so that he could have those glasses.

Yes.

Q In addition to that, you wanied to have a power of

o R

attomey to close out the account, try and resolve the issues
with the car, nnd iry and resolve the financial issues that you
had been encumbered with during your relationship with Mr.
O'Keefe.

A Inregards to that, it was only because of the Tact
that Mr., O'Keefe, when I did have an account with him and T
voluntary took my name ofT the account, he would stafe fo me if
anything happened to him, 1 would e able to have access to he
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able to get money to him and put them on his bocks and anything
else that needed to be taken care of,

) And in fact, you kept that set of keys you kept, and
then you were able to resolve the issues with the car, correct?

A T voluntary pave it back, yes.

) In poing through that, during this period of time the
poliee actually didn't contact you. You went and contacted the
detectives.

A Yes, [ did, and the reason wiy 1 did that was because
i have a friend in Metro, and 1 spoke witls this retired
officer, nnd I asked him what 1 should do.

(Q You went in and gave a statement, and then you went

over and talked with Mr. O'Keele at the Clark County Detention
Center, and that was done over a monitor; is that correct?

A Yes

Q During the time that you had the conversations with
him, did you believe that thase conversations were being
recorded?

A He said they were --

Q Didyou--

A - recorded.

) Did you have a -- did you believe they were being
recorded?

A Yes, 1did.

) Okay. And during that period of time, during that
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jail conversation, your purpose for that visit was to get his
side of the story, was it to pet a report from him, what was
your purpase in going and visiting him?

A My purpose was [ went to visit Mr, O"Keefe because a
mutual friend contacted me stating that Mr. O'Keefe sent a
letter to his sister -

Q  Well, okay, now let me just ask you, did you go there
with a specific purpose in mind, yes or no?

A Yes, and it was because --

Q Did--

A -TInceded -

Q Let me - I'll get there. T'll pet there, | promise.

We're developing a short — in short segments here, And prior
to poing over to talk with him at the jail, you had met with
the police and you'd given a statement.

A Yes,

You - at that peint in time the police had told you
that you were going to testily at a preliminary hear; is that
correct?

A They said it was a possibility, yes.

Q And ditl any police officer talk with you about going
in and having conversations or talking with Mr. O'Keefe and
then coming back to them and telling them what he had said?

A No.

 Okay. No detective told you not te talk with him?
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1 MR, SMITH: Ohjection, Judge. Asked and answered. 1 relationship was to get to meet his daughters?

2 THE COURT: I think it's - I'm poing to allow it. 2 A No.

3 Overruled. 3 Q You just -- what did you take that as?

4 THE WITNESS: When | made the statement it was said | 4 MR, SMITH: Objection, Judge. Relevance.

5 --1don't recall them telling me anything about that T wasn't 5 THE COURT: 'm going to overrule it.

6 supposed to po and sce him. They may have suggesied that it & BY MR. PIKE:

7 was a good idea not to see him or not to have any conversations| 7 Q If anything.

8 with him. 8 A Just the fact that he was showing me how proud he was

9 BY MR. PIKE: 9 of his daughters.

10 Q And regardless of that, then you went in and had that i0 Q And how many times did you meet his daughiers?
11 conversation, which you believe to be recorded during that 11 A I think maybe once, twice. A couple of times.
12 period of time. During the time that you and Mr. O’Keefe were | 12 Q And in going through this relationship you felt that
13 topether, did he ever take you to the union to work with him? | 13 your agreements with Mr. O'Keele had been violated by him.
14 A To po o work, you mean? 14 A Yes.
15 Q To go to work with him or to - 15 Q You felt that it was inappropriate for him to be back
16 A No. 16 be Victoria.
17 Q -~ po to any social events at the union? 17 A No, it was inappropriate for him to cheat.
18 A No. 18 Q Did you think, based upon your conversations with
19 Q Did he ever take you to any sort of alcohol 19 Victoria when she was yelling at you, that that was somehow
20 counseling or drug counseling? 20 different than this submissive voice that somehow the State
21 A No. 21 indicates that she had? She certainty didn't seem - let me
22 Q Did he ever take you fo go over and meet his two 22 rephrase the question. It was a bad question.
23 minor daughters? 23 When she was on the phone yelling at you, that didn't
24 A Yes, 24 sound submissive.
25 Q And hoped that that was part of establishing a 25 A Tiwasn't really yelling. It was more of a statcment

Page 34 Page 35
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT

1 with emphasis. 1 A Well, he and 1 had broken up two days before so it

2 Q Well, in your -~ 2 didn't matter what she was doing.

3 ML PIKE: May I approach the witness? 3 {  Well, that's kind of a short period af time to be

4 THE COURT: Yes. 4 replaced by somehody coming in two days.

5 BY MR. PIKE:: 5 A No, because I had understood that during the time

& Q Ms. Moris, this is the same statement that you & that Mr. O'Keefe and I were together, he had feelings for her,
7 previously looked at. 7 and we talked a ot about it. I did a lot of listening. Mr.

8 A Um-b'm. 8 (’Keefe did a Jot of talking, and he had told me that, you

9 Q And if you just kind of look at that arca. 9  know, that he did care about her because she was dying, and he
10 A Um-h'm. 10 wanted to be with her.
11 Q Okay. 11 And 1 told him il that's what he wanted, il that's
12 A Right. 12 what made him happy, I understood.
13 () Having looked at your statement and having refresh | 13 Q She was dying because of whai?
14 your recollection with that, you advised the police that when | 14 A She had Hepatitis.
15 she got on the phone, she did start yelling at you. 15 Q Do yon recall her having cirrhosis of the liver also?
16 A Yes. 16 A Cirrhosis of the liver and Hepatitis C, yes.
17 Q And yelling is a loud aggressive type of a voice. 17 Q She ever talk with -- and didn't you sugpest to Mr.
18 A 1t wouldn't be like something I'd have to hold the 18 (¥Keefe that being with her may expose him to health risks?
19 phone at here, but here, you know, and she said it n little bit | 19 A Yes,
20 louder than usual, yes. 20 Q Did at that seem to concern him?
21 Q Iiseemed to you during that period of time that she [ 21 A On an occasion, several occasions, yes, he talked 1o
22 was intent upon or inserting herself into Mr. O'Keefe's life | 22 me about it.
23 and kicking you out of'it. 23 Q And he catled her poison.

A Ididn't think of that. 24 A Yes, he did.

25 Q You just knew that you werc leaving, 25 Q  And you wouldn't disagree with that,
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1 A Tlethim talk. 1 A Correct.

2 MR. SMITH: Objection, ludge. That's -- 1o 2 Q Can you elaborate on that?

3 relevance. 3 A He would drink vodka, and when he drank vodka, he

4 THE COURT: Sustained. 4 would become violent.

5 MR. PIKE: I have no further questions. 5 Q Okay. Now, vou've also testified already that you

& THE COURT: Any further direct? & moved oul of your awn accord.

7 MR. SMITH: Yes, Judge. 7 A Correct.

8 REDIRECT EXAMINATION B Q Did you have any hard feelings upon moving out?

5 BY MR. SMITIT: 9 A No, 1did not.
10 (Q Ms. Morris, going back to some ol the things that you | 10 Q And you've also testified on cross-examination ihat
11 kind of ended your cross-cxamination with, specifically about | 11 you did several things to dissociate yoursell with Mr. O'Keele;
12 conversations that Mr. O'Keefe had with you indicating that he | 12 is that correct? “
13 still had feelings for Mrs, Witmarsh. 13 A Correct, yes.
14 A Yes. 14 (Q Okay. Then, Ma'am, why are you here today?
15 Q DBut is it stifl your testimony that there were also 15 A Because ] was subpoenaed.
16 occasions where he stated that he hated Mrs. Witmarsh for 16 (Q Okay. And are you here today to fell the truth?
17 testifying against him at that trial? 17 A Correct.
18 A Yes 18 Q Pursuant to the oath you just took?
19 Q And that she testified against him as a victim. 13 A Yes
20 A Yes. 20 MR. PIKE: Objection, your Honor, It's leading. It
21 Q Now, one cver the questions that Mr. Pike asked you 21 poes beyond the scope. [t's -
22 about Mr. O'Kcefe's propensities when drinking alcohol, 22 THE CQURT: I'li sustain the objection.
23 think, based on - in answering a question that he asked you, 23 MR. PIKE: -- vouching for a witness. T have a
24 you spid that his mood didn't change when he drank beer but | 24 motion at the appropriate time.
25 with other alcohol # did. 25 THE COURT: Sustain the objection.
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1 MR. PIKE: Thanlk you. 1 mind, Ms, Mortis, is why did you go visii Mr, O'Keefe in

2 BY MR. SMITH: 2 December of 20087

3 Q  Mrs. Morris, are you a jilted ex-girifriend? 3 A Because of a letter he wrote to his sister. His

4 A No. 4 sister contacted a mutual friend, and 1 wanted to set the

5 Q Do you have any biases towards Mr. O'Keele as you sit 5 record straight with him.

& here today? 6 Q Have you been hack to see him since then?

7 A No, I do not. 7 A No.

8 Q Da you have any biases towards Vicloria Witmarsh as 8 Q Have you spaken with him since then?

9 you sit here todoy? 9 A No.
10 A No, Tdo not. 10 Q And you've already testified that pursuant to a
11 Q Now, Mr. Pike also asked you a question in regards to 11 request by the defense attorney, you in fact, brought Mr.
12 the conversation that you had with Mrs. Witmarsh with she 12 (O'Keefe his glasses; is that correct?
13 vyelled at you -~ 13 A Yes, [ did.
14 A Yes 14 Q Would you have done that if you were biased against
15 Q -- do you reeall that? 15 him?
16 A Yes 15 MR. PIKE: Objection, your Honor. Impermissible.
17 Q And Mr. Pike asked you basically was she being 17 There's nothing to rehabilitate.
18 submissive under those circumstances; is that correct? 18 THE COURT: I'm going to sustain it as it relates to
19 A Correct. 19 the form of the question.
20 Q Okay. Going back to Mr. O'Keele's statements to you 20 BY MR, SMITH::
21 about Mrs. Witmarsh's personatity and her being submissive, did | 21 Q Why did you bring his plasses?
22 he indicate il she was submissive to everyone or submissive to 22 A Because he also asked me when | went o go and see
23 him? 23 him if 1 could bring his glasses because he needed it, and 1
24 A She was submissive to everyonc. 24 said I would do that.
25 Q Now, another question that I'm sure is on everyone's 25 MR, SMITH: Court's indulgence,
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THE COURT: Al right.
BY MR, SMITH::

Q  Ms. Morris, how many conversations would you say you
had with Victoria Witmarsh?

A 1would say probably about five,

Q And how many times out of those conversations did she
yell at you?

A Just that one day.

Q Just that one time?

A Cormect.

MR. SMITH: No further questions,
THE COURT: Any recross?
RECROSS-EXAMINATION
BY MR. PIKE::

Q inrelation to the conversations about Mr. O'Keefe
{indiscernible) military, did he tell you about his experiences
during the Grenada war?

A Yes, he did.

Q And those had upset him?

A Yes.

) And in relationship to what you demonstrated about
the knife or said -- testified about the knife, that was what
had been -- he'd been trained with in the Amy?

A Corect.

Q And did he tell you anything about what had happened
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in Grenada?

MR. SMITH: Objection, Judge. Calls [or hearsay.

MR. PIKE: Okay, let me rephrase the question.
BY MR. PIKE::

Q  During the course ol that time the - in the
conversations that you had with him, you were able to form an
opinion that that training and that portion of it was
distasteful to him.

A Yes.

Q And that, in facl, it was those experiences that
caused him to start on his road le drinking.

A 1don't know. No.

Q And he was drinking pretty much everyday at the end
ol the relationship, wasn't he?

A Yes.

MR. SMITH: Judge, I'd renew my objection to
relevant.

THE COURT: Overruled.

MR. PIKE: Thank you. Nothing further.

THE COURT: Anything [urther, Mr. Smith?

MR. SMITH: No, Judge.

THE COURT: All right, thank you, Ma'am. Or any
questions from the jurers? Yes, we do. Counsel approach,
please,

{Bench conference).
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THE COURT: For the record, we received three
questions from the jurors, and under the rules of evidence
we're not able to ask these questions. All right, thank you,
Ma'am, [or your testimony. You are instructed not to discuss
your testimony with any other witness invelved in this case
until this matier is {inally resolved. Thank you for your
time, Ma'am.

THE WITNESS: Thank you.

THE COURT: State, please call your next witness.

MS. GRAHAM: That would be Officer Briun Santarossa.

THE MARSHAL: OfTicer Santaressa, if you'll remain
standing, please. Raise your right hand and face the clerk,

OFFICER BRIAN SANTAROSA

THE CLERK: Please be seated. Will you please state
your name and spell it for the record.

THE WITNESS: Brion Santarossi, Ber-i-a-n,
8-0-n-t-g-r-0-s-5-0,

DIRECT EXAMINATION
BY MR. GRAITAM::
Q Good morning, Officer.
A Good morning.

MR. PIKE: Your Honor during :bis testimony and
during the testimony of the trial there is o diagram of an area
that's been prepared. We've been provided a copy of that and
stipulated to its admission at this point in time.
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THE COURT: Thank you, Mr. Pike. What number is
that?
MS. GRAHAM: State's Exhibit 1.
THE COURT: 1 will be admitted.
MS. GRAHAM: Thank you, Judge.
MR, SMITH: Is it okay il [ just stand up with my
co-counsel?
THE COURT: Yes.
BY MS. GRAHAM::
Q Officer Saniarossa, how are you employed?
A Police officer with the Las Vegas Metropolitan Police
Department.
Q And how long have you been employed with Metro?
A About one and a half years.
Q And were you working in your capacity as an officer
on November 5th, 2008, this past year?
A Yes, | was.
Q Approximately 10:00 p.m.ish?
A Yes, ma'am.
¢ Did you respond to a call at a Jocation of 5001 El
Parque, Apartment 35 that evening?
A Yes, ma'am.
Q And what were the details of that call?
A The only dctails we initially got was that there was
a female lying in a bedroom and that there was blood every
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where., 1 Q --around you?
@ Okay. And once you received those details I assume 2 A - outside, and as we were walking up the apariment,
through dispatch? 3 one neighbors (sic) told us he's still in there. And at that
A Yes, ma'am, 4 point we weren't sure what they meant by that because we
@ Did you respond to the scene? 5 weren't fold anything about a male being involved.
A Yes. & Q Okay. So at that point you had no idea there was a
Q  And who were you with at that time? 7 male involved, but somebody said he's still in there?
A Officer Fambuena (phonetic). 8 A Yes, ma'am.
Q So both you and Officer Fornbuena were riding ina 9 Q What did you do then?
patrol car? 10 A Myself and Officer Fombuena immediately approached
A Tapologize. We actually arrived together. We were 11 the apartment, We saw doors open. Due to the details of the
in separate patrof cars. 12 call, we immediately made entry into the apariment.
Q Okay. So you were riding solo that night? 13 Q Okay. When you say you made entry into the
A Yes, ma'am. 14 apariment, were you the only two officers that were on the
) Were you in a marked car? 15 scene at that point?
A Yes, ma'am. 16 A That point, ves.
Q In full uniform? 17 ) Okay. Now, I'm showing you what's been marked and
A Yes, ma'am. 18 entered as Defendant's Exhibit G. Thank you. Does that fairly
Q Once you arrived at the scene, 5001 El Parque, what 19 and accurately depict the location that you were dispatehed to
did you first observe? 20 at350011 El Parque?
A The front door was wide open. That's what I first 21 A Yes, ma'am.
observed of the apartment. 22 Q And Apariment 35, can you point to on your monitor
Q Okay. When you amrived at the scene as a whole, what } 23 which one that -- which apartment that was.
was going on -- 24 A The one with the door open.
A There were neighbors -- 25 Q Sowhen you arrived on the scene, you testified that
Page 46 Pape 47
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the door was open? A
QDo you recall if the lighls were off or on?
A

A Yes, ma'am.
Q Okay. And where were all the neighbors at that 1 honestly do not really.

() Okay. Did you hear anylhing when you entered the
apariment?

A (Indiscernible).

Q 5o what did you do when you entered the apariment?

A We just kind of - we kind of were kind of stopped in
the middle of the room at this point. We had identilied
ourselves as police officers, called out to (indiscemible) in

point?

A They were kind of standing around down stairs and on
Lhe balcony.

Q Okay. And when you and Officer Fombuena entered the
apariment, where exactly -- I'm going to put the diagram back
up here, what's been marked as — and entered, stipulated
{indiscernible). Officer, I'm going to ask you to go shead and

=
HO\Dm—JmU‘]Jﬁ-UJT\]H

step down from Lhe witness stand, i 1 may. I'd like for you the apariment. We then heard u voice. We were not sure which

=
ra

to -- room it was coming from. T actually initially thought it was
THE COURT: Mr. Pike or Ms. Palm, if you want to move
over there, that's fine.

BY MS. GRAHAM::

coming from this room here.
Q Okay. Sowhen you identified yourself as Metro

-
L W

[
[ o

officers, you heard a voice?

Q --to show the jury cxactly -- 16 A Yes
THE COURT: Ms. Palm, perlaps you can go - 17 Q And did you recall exactly what that voice said?
MS. GRATIAM: Can everybody see? 18 A It said get in here.
THE COURT: -- o the olher side of (he diagram. 18 Q Okay. Getin here?
BY MS, GRAHAM:: 20 A Yes
Q When you make entry into Lhe apartment, where exactly  § 21 Q And what did you do upon that voice telling you to
did you make entry? 22 getin here?
A Entry right here {indiscernibie} this way. 23 A Wecll, becuuse we thought it was coming from this room
Q Okay. So when you looked through Lhe apartment door, | 24 initially, we actually took position of cover right here in the
did you see anybody at that point? 25 kitchen.
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1 Q Okay. 1 A When he called out to come in here or get in here, we
2 A (Indiscernible). 2 said well, come out to the living room.
3 Q And when you say we, you're falking about -~ 3 Q You instructed him to come to the living room?
4 A Myself and Officer Foinbuena, 4 A Yes,
5 Q And at this point are you still the only two ofTicers 5 Q And did he comply with your eommands?
& in the apariment? & A No, he said he wouldn't.
7 A Yes 7 Q He said he wouldn't?
8 Q Okay. And you didn't know where the voice was coming | 8 A His reply was no.
9 from? 9 Q Okay. Did you - what did you do then
10 A No. 10 (indiscernible)?
11 (Q Now, when you said you took cover, what do you mean 11 A We then told him that you need to come oui to the
12 by that? 12 living room so we can see you tirst, and | honestly can't
13 A Basically we -- beceause we weren't sure if there was 13 remember the exact dialogue we used, but it was basically we
14 aweapon involved or what exactly the situation was, 50 we 14 were trying to get him to come out in the living room. And one
15 basically stood behind this {indiscemible) in case there was a 15 of his responses was well, fuck you.
16 firearm involved and shots were fired, we would have some cover] 16 Q Okay. So alier he said fuck you, what did you do?
17 by the wall. 17 A We initially told him -- we're still - our goal
18 Q QOkay. Soshow me exactly where you and OfTicer 18 right now was just to get him out from wherever he was so we
19 Fombuena were. 19 could see what it was and what was going on.
20 A Ripht here at (he comner, 20 Q Okay. And Officer, why don't you just tell the jury
21 Q Okay. And as you were standing -- and that's in the 21 why you didn't immediately go into the bedroom.
22 kitchen area, for the record? 22 A Because due to the details of the call it said that a
23 A Yes, maam, 23 female was bleeding where ever, and now there's a male
24 Q Okay. Now, as you were standing in the kitchen area, 24 involved, we weren't sure what exactly the details were, if
25 what then happened? 25 there was a firearm involved or if there -- if he was calling
Page 50 Page 51
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1 towantio —my mind set was that he was waiting forustogo | 1 (Bench conference).
2 into that room. He was trying to lure us into that room so he 2 THE COURT: Counsel, can you move the poster board -
3 could either do something, either attack us with a firearm or 3 MS. GRAHAM: Sure.
4 another weapon. That's why we dido’t immediately go in. 4 THE COURT: - [fom the monitor?
5 Q And is that impression based on his respanse [ucl 5 MS. GRAHAM: Go ahead and have a seat, Officer.
6 you? 6 BY MR. GRAHAM::
7 A That impression and the totality of the situation. 7 Q Now, OlTicer, since we do have a diagram, I think
8 Q Olay. Did at any time he tell you that he needed B ({indiscernibie) will agree that it may be easier just to show
9  your assistance for -- or medical assistance? 9 the jury on the diagram so you don't have to stand there and
10 A No, he just saying get in here. 10 everybody ean see at the same point?
11 Q Okay. Now, while you and Officer Fombuena were 11 A Yes, ma'om.
12 standing in the kitchen, did other officers start to arrive? 12 Q Allright. You indicated that Officer Conn first
13 A Yes, the next officer to arrive was Officer Conn 13 arrived on the scene after you and OfTicer Fombuena.
14 whoa's a CIT officer. 14 A Yes, ma'am.
15 Q Okay, Officer Conn? 15 Q And apain, a CIT officer stands for crime -
16 A Yes, 16 A Crisis infervention team,
17 (Q And yousay a CIT officer. Tell the jury whata CIT | 17 Q) Crisis infervention tean.
18 officer — 18 A Yes, ma'am.
19 A CIT stands for crisis intervention teamn, These are 19 Q And you indicated that crisis intervention team is
20 olficers who are specifically trained lo deal with persons in 20 (rained to deal with people that are mentally disturbed?
21 mental distress or with specific mental disorders. 2 A Yes, ma'am, mental illncsses or persons commonly
22 Q Okay. 22 suicidal subjects.
23 MS. PALM: Your Honor, could we approach 23 Q  Okny. Now, are they used [or the purposes ol
24 (indiscemnible)? 24 negotiating?
25 THE COURT; Al right. 25 A Sometimes.
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1 Q Okay. 1 forming a plan, okay, what are we going lo do next.

2 A Sometimes. 2 Q Okay. And what did you determine to do next?

3 Q And in this instance was there a reason that Officer 3 A Well, I actually didn't determine it. Serpeant

4 Conn was called as a CIT? 4 Newberry {phonetic) is the one that arrived, and he, Officer

5 A Honestly, I don't think he was called specifically 5 Ballgjos, | believe it was Officer Taylor -- I can't remember

6 for CIT. He was just coming o the call due to the details, & his name specifically -- and Officer Conn, they actunlly made

7 and he was a CIT officer so -~ 7 entry info the apariment. They stood where Officer Conn was

B Q Okay. And once Officer Conn arrived, wherconthe-- | 8 standing against that west walf.

9 show us on the diagram where Officer Conn positioned himself.| 9 Q Okay. Show us on the diagram, then, the line up, So
10 A He stood right -- in that area there right against 10 it would he Officer Conn is in the front position on the west
11 the wall. He used that wall, that corner as cover from that 11 wall?

2 room. 12 A Yes, Officer Conn would be in front followed by --
13 Q And you say -- 13 again, this is just to my knowledge. 1 don't know if this is
14 A From this room here. 14 accurate.

15 Q Okay. So Officer Conn is on the south - that would 15 Q@ To the best of your knowledge.
16 be the west wall? 16 A Is Officer Conn. [ believe it's Sergeant Newberry
17 A Yes, ma'am, | believe so. 17 right behind him., Followed by Officer Ballgjos and then
18 Q Okay. And you QOfficer Fombuena are still in the 18 Officer Taylor | think was in the back,
19 kitchen at that point? 18 Q Okay. And they were all lined up against that west
20 A Yes, ma'am. 20 wall --
21 Q Did any other officers arrive at that point? 21 A Yes, ma'an.
22 A At that poini not -- they did arrive, but they were 22 Q --there? Okay. Isthere a term for that when four
23 still outside because we were relaying what was going on inthe [ 23 officers line up?
24 apartment to the other officers who were just now just 24 A That's called stacking up, Ma'am.
25 responding and standing outside the balcony just basically 25 Q Stacking up. And what's the purpose of stacking up?
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1 A DBasically, it's a tactical way that we use o enter a 1 A And then (indiscernible) well, then come out s¢ we
2 room so we're not all jammed in the doorway all at once. 2 can get her help -

3 Q Okay. And so ai that point there's four stacked up 3 Q And what was his --

4 against the west wall, and then you and OfTicer Fombuena stilt | 4 A — which he still — he still refused.

5 located in the kitchen area -- 5 Q Okay. So herefused to comply coming out of the

6 A Yecs, ma'am. 6 bedroom?

7 Q --isthat correct? 7 A Yes

8 A Yes, ma'am. a8 Q And why, then, Officer, was six officers in there

9 ° Q Andthere's six of you officers in there -~ 9 didn't you go into the bedroom if you knew somebody needed
10 A Yes, ma'am. 10 help? ‘

11 Q - atthat point. And at this point the male voice 11 A Because we still couldn't sce what was in there, We
12 - you've all identified yourself as officers. 12 still weren't sure if he was, in fact, baiting us to just go in
13 A Yes, ma'am, 13 there without any -- 50 he could have the advantage.
14 Q And what, if anything — did anybody go into the 14 Q Okay. And when you say bail, you want 1o teil the
15 bedroom at that point? 15 jury exactly what you mean by bait.
16 A They did eventually. We actually stood there for a 16 A There have been occasions where subjects will call
17 little bif longer still trying to get him fo come out. 17 officers into a situation so they can ambush them for the mere
118 Q  And he never would comply with those commands? 18 poal of killing that officer.
19 A No, he would just keep making different staterments. 19 Q And that was a concern that evening?
20 Q And do you know what staternents he was making? 20 A That was the general consensus. |-- at least my
21 A Alot of it was unintelligible. 1t was kind of 21 consensus from the situation.
22 mumbled. But the one statements he did say, he -- T can't 22 Q Based on your abservation and experience and -
23 remember the order in which he said these statements, but one | 23 A Yes, ma'am.
24 statement was she stabbed hersclf. 24 Q -- being there on the scene at that time when
25 Q  Okay. 25 somebody's refusing to comply with commands to come out -~
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Yes, ma'om.
-- you felt there was an ambush in store?
Yes, ma'am.

L0 >

Okay. That he was baiting you. Allright. At some
point was the male subject taken into custody?

he looked into the bedroom, he could see, [ believe il was this
portion here of the bed. and he did see blood there. He
couldn't see any person, but he saw blood.

(Q Okay. Allright. And again, we were talking about
what circumstances that the defendant was taken into custody.

A Yes, ma'am., A Officer Newberry went up to actually take a Jook in

5
6
(@ Okay. And can you tell the jury how that came about. 7 the room to see if we could see anything before we actually
A The officers who were stacked up on that west wall -- 8 went in, and that's when he said he could see a maie or the
Sergeant Newberry, they developed a plan that -- well, first, 9 female lay on the floor and the male on top of her, and then he

10 I'msorry, Sergeant Newberry actually moved up ta this wall 10 saw the male's hands --

11 hereand-- 11 Q  Okay.

12 Q And for the record, you're pointing to the -- 12 A -- and there were no weapons in the honds -- in his

13 A The- 13 hands.

14 Q --living room wall? 14 Q@  So once he determined there were no weapons in his
15 A Yes. 15 hands, what then occurred?

la Q Okay. 16 A They then -- went back into the formation.

17 A The west living room wall, correct want. 17 Q And you say he. You're -

18 Q The wesl living room wall that's just adjacent to the 18 A I'msorry, Sergeant Newberry, And then they then

1% north bedroom? 19 made entry into the apartment. Now, at this point as they made
20 A Yes, ma'am, 20 entry into the apartment I lost visual of what they were daing

21 Q@ So there are {wo bedrooms located on that disgram. 21 because myself and Qfficer Fombuena made entry into this
22 A Yes, ma'am. 22 bedroom immediately to clear that bedroom.
23 (' And at some point did you determine what bedroom that| 23 (3 Okay. So once they made entry into the north
24 male voice was coming from? 24 hedroom, then you and Officer Fombuena cleared the south
25 A Yes. Officer Conn, when he toak position here, when | 25 bedroom.
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1 A Yes, ma'am. 1 Q She's dead?
2 (0 And when you say cleared, why don't you tell the jury 2 A Yes, ma'am,
3 what that means. 3 Q Okay. Any other statements that you can think of?
4 A We made sure there was nobody else hiding in that 4 A | cannot remember, No, Ma'am.
5 bedroom. 5 Q Now, after the scene was mobitized and seajed, did
6 (Q Because at that point did you know how many people & you at some point go back to command and give a voluntary
7 were in the apartment? 7 statement?
8 A No, Ma'am. 8 A Yes, ma'om.
9 Q Okay. All right. 9 Q Okay. And who did you give that statement to?
10 MS. GRAHAM: Court's indulgence. 10 A To adetective | don't remember his name.
11 BY MS. GRAHAM:: 11 Q Okay. Would it refresh your recoliection if I told
12 (3 Officer Santarossa, you indicated that the male voice 12 you it was Detective Bunn?
13 made several statements o you, one of which was get in here. 13 A Yes, ma'am,
14 A Yes, ma'am. 14 Q Was that at the homicide detail?
15 Q ! helieve you testified one of which was fuck you. 15 A No, Ma'am. That was aciually on the scene.
18 A Yes, ma'am. 16 Q Onthe scene -
17 Q  One of which she siabbed hersell. 17 A Yes, ma'am,
18 A Yes, ma'am, 18 Q -- you gave the veluntary statement? Okay. And do
19 QDo you recall any other statements that he made to 15 you recall, Officer, about what time this was?
20 you? 20 A I remember right, | believe it was probably at
21 A Again, 1 don't know the order in which the statemnents 21 this point maybe midnight.

22 were made, T can't remember, but he did make a state your name | 22 Q Okay. So basically, once the scene -- once

23 first that she's breathing. 23 cverything was under contral, then you were debriefed with
24 @ She's breathing? 24 voluntary statements, basically.

25 A And then be would make a statement that she's dead. 25 A Yes, ma'am.
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1 Q And you were (o tell what happened that evening. 1 statement, would it refresh your recollection of any other
2 A Yes, ma'am. 2 siaternents the defendant may have made that evening?
3 Q Okay, And is Lhat ajways profocol that a detective 3 A Yes, ma'am.
4 comes and takes volunilary statements from officers? | Q Okay. Can you just kind of [ip through that, and
5 A Mojor scenes like Lhat, yes, ma'am. 5 I'm showing him what's labelled Page 4 of his voluntary
6 Q And you say a major seene. And what is Lhe - tell 6 statement. And if vou can kind of refresh your recollection as
7 the jury what differentintes any scene {rom a major scene. 7 o any other statements that he may have made.
8 A Basically any scene where a substantially bodily 8 A Yes, mn'am. Once we -- once he was talen into
9 injury has occurred or even death. 9 custody and we got him outside onto the balcony, he did
10 Q Okay. And so you did malke Lhat voluntary statement. 10 spontaneous state that she tried to stab me.

11 A Yes, matam. 11 Q That she tried to stab him?

12 MS. GRAHAM: May 1 approach the wilness, your Honor? | 12 A Yes

13 THE COURT: Yes. 13 (Q Okay. Soifl can just verify, he made a statement
14 BY MS. GRAMAM:: 14 that she stabbed herself?

15 Q If1showed you a copy ol your voluntary statement 15 A Yes, ma'am.
16 Lhat you made — 16 Q He made a statement that she tried {o siab him?
17 MS. PALM: Your Honor -- 17 A Yes, ma'am.
18 {OfT the record cofloquy). 18 QQ She's dead?
13 THE COURT: Is Lhere an objection? 19 A Yes, ma'am.
20 MS. PALM: No. 20 Q She'sstill alive?
21 THE COURT: Okay. 21 A Yes, ma'am.
22 MS. GRAHAM; May [ approach the wilness, your Honor? | 22 Q  She's still breathing?
23 THE COURT: Yes. 23 A Yes, ma'am.
24 BY MS. GRAHAM:: 24 Q Fuck you?
25 Q Officer, if T showed you a copy ol Lthe voluntary 25 A Yes, ma'am,
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1 Q Okay. Did she make the statement that he tried to | 1 MS. GRAHAM: May ! approach, vour Honor?
Z stab her -~ him? 2 THE COURT: Yes.
3 A I'm sorry, can you repeat that, 3 THE WITNESS: The time was about 11:00 o'clock,
4 Q Did she make the statement that she tried to stab 4 11:02.
5 him? 5 BY MS. PALM::
6 A Did she make the statement? 6 Q Can you tell from that document, Officer, what time
7 () Did he make the statement. 7 you personally arrived afier being dispatched at 11:027
8 A Yes. 8 A Yes, ma'am. 1 believe it — [1:06.
] Q Okay. 9 Q Okay. And can you tell me what time -- I understand
10 MS. GRAHAM: I'll pass the witness at this time. | 10 that you and the second Officer Fombuena --
11 THE COURT: Cross-examination. 11 A Yes.
12 MS. PALM: Thank you. 12 Q -- both arrived about the same time.
13 CROSS-EXAMINATION 13 A Yes, ma'am.
14 BY MS. PALM:: 14 Q What time did the remaining officers begin to arrive?
15 Q Good moming, Officer Santarossa. 15 If vou want to starl with Officer Conn, who I belicve was next.
16 A Good morning, Ma'am. 16 A 1actually can't see it where it shows the officers
17 Q Ibelieve the question with you starled out by 17 arrived, but it looks that at 11:11 it looks like Officer Conn
18 referring you to 10:00 o'clock on November 5th. 18 was en route to the scene.

19 A Yes, ma'am, 15 Q 11:117

20 QQ That wasn't actually the time that you were 20 A Yes, ma'am,

21 dispatched, though, was it? 21 Q And what time does it show that Mr. O'Keefe was
o3

actually in custody?

b

22 A 1can't recollect the exact time, Ma'am.

23 Q If ] showed you a copy of the 911 report, would it | 23 A It shows was taken into custody at 11:13.
24 refresh your memory? 24 Q Soihe total length of the stand off atter Conn
25 A It should Ma'am, yes. 25 arrived and starled negoliating with him would have been a
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1 couple of minutes? 1 Newberry maoke entry into that bedroom?

2 A Yes ma'am. 2 A Isaw them go in the bedroom, yes, ma‘am.

3 Q Okay. And so the total length of time between the 3 Q Okay. You didn't enter yourself, though, did you?

4 time that you pot there and he was in custody would have been [ 4 A No, Ma'am.

5 about six minutes, seven minutes? 5 Q And so they took him into custody --

6 A Looks like, Ma'am, yes. 6 A Yes, ma'am.

7 Q Okay. So it was a pretty short negotintion, 7 Q -- without your presence?

8 A Yes, ma'am. It didn't seem that way, but yes, ma'am. 8 A Yes, ma'am.

9 Q Okay. When you entered the living room, you said you | 3 Q Okay. Did you watch them take him into custady?
10 coutdn't recall whether the lights were on or ofT? 10 A No, Ma'am.
11 A No, Ma'am, 11 Q Did you see them bring Mr. O'Keefe back out into the
12 Q Do you recall any of the lights in the apartment 12 living room?
13 being on? 13 A Yes, ma'am.
14 A 1 know there were lights in the hallway area and in 14 Q  Was Mr. O'Keefe ever put on a position -- in a
15 this area here. I'm not sure where -~ | can't recall where 15 position to injure his face during the time that you saw him?
16 exactly they're coming from. 16 A He was put on his stomach when we put him in the
17 Q Do you recall if the hedroom was [it? 17 living room, yes.
18 A Ibelieve ane of them was. Again, [ can't recall 18 Q Was he thrown on his stomach?
1% which one. 19 A Nol that we know of. but the guys, they carried him
20 Q Okay. When you entered the living room area, kitchen | 20 out and put him on his stormach.
21 area, did you notice any signs of violence in — 21 Q Okay. Would that have injured him?
22 A No, Ma'am. 22 MR. SMITH: Objection, Judge. Calls for speculation.
23 Q --those areas? 23 THE COURT: Sustained.
24 A No, Ma'am. 24 BY MS. PALM:
25 (0  And did you watch Qfficers Conn, Ballejos, Taylor and | 25 Q Did they put him on his lace?
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1 A They put him on his stomach. 1 don't recall if his 1 MS. GRAHAM: Qbjection. Hearsay.

2 face actually hit the ground or not. 2 MS. PALM: Your Honor, he testified —

3 (@ Did you see him pet any injury after that? 3 THE CQURT: The real question is does he remember

4 A No, Ma'am. 4 what he told you, The answer calls for a yes or no and then

5 Q Okay. Did you notice any injuries on him when you 5 we'll po from there,

6 saw him? & BY MS. PALM::

7 A Neo, Ma'am. 7 Q Do you remember what he told you?

a Q How lang was he on his stomach in the living room? 8 A Yes.

g A Tdon't recall the time of it, Ma'am. 9 MS. GRAHAM: Objection. Hearsay, Jimmy already
10 Q Okay. He was eventuaily moved out on to the baleony?| 10 testified,
11 A Yes, ma'am. 11 THE COURT: She hasn't asked the next question yet.
12 Q What position was he put on in the — on the balcony? | 12 BY MS. PALM::
13 A Originally he was put on his stomach. Then we moved ; 13 Q Do you recall him telling you that he didn't hear any
14 him up on to in the same position, 14 yelling or screaming?
15 Q Okay. And that's where he said that she tried 1o 15 A Yes,
16 stab me? 16 Q Did you get close enough to Mr. O'Keefe 1o observe
17 A Yes, maam. 17 whether he was intoxicated or not?
18 Q Okay. You also spoke with Jimmy Haschcos that 18 A 1 got close enough to a point, but I can't remember
1% evening want? 19 ifhe was intoxicated or not.
20 A 1honestly, Ma'an, I don't remember who that is. 20 Q Youjust don't recall -
21 Q The neighbor directly to the left of Mr. O'Keefe's 21 A Tdon't recall.
22 ppartment. 22 Q -- whether he had any signs?
23 A Yes, ma'an. 23 A Idon't
29 Q Okay. Do you recall what he told you? 24 Q So you wouldn't dispute it if other officers said
25 A If I remember — 25 that he was?
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1 A No. Ma'am, [ wouldn't. 1 Q But when you actually looked into the room, Mr.
2 Q  Were you there when any medical help arrived fo check | 2 O'Keefe wasn't doing anything to cause a danger to olficers,
3 outMr. O'Keefe? 3 washe?
q A Yes, ma'am. 4 A As [ar as [ — Sergeant Newberry actually looked into
5 Q And who was if that arrived? 5 the room and saw that.
6 A Tdon't remember the unit number, Ma'am. 6 Q Okay. And he didn't have a weapon in his hands,
7 Q Did you actually see Mr. (*Keefe being checked out? 7 according to Sergeant Newberry?
8 A No, Mdam. 8 A Yes, ma'am,
9 Q  What did you sce when they arrived? Did they come 9 Q  And he was actoally laying on the floor?
10 upstairs, stay down stairs? 10 A Yes, ma'am.
11 A They went upstairs. That's about all I remember, 11 Q And you never saw him in any other position, did you?
12 Ma'am. 12 A No, Ma'am.
13 Q Did you see how long Mr. (PKeefe was on the steps 13 MS, PALM: Court's indulgence.
14 before being taken downstairs? 14 BY MS. PALM::
15 A Tdon't recall an exact amount of time, Ma'am. 15 Q Asa patrol ofTicer you have training regarding
16 QDo you recatl who transported him to the detective 16 driving under the influence arrests?
17 offices? ‘ 17 A Yes, ma'am.
18 A No, [ don't, Ma'am. 18 ¢ Okay. Do you have a PBT machine in your vehicle?
19 Q Now, you're trained as an olficer not 1o just go 15 A No, Ma'am,
20 charging into a situation when there might be some risk to you | 20 Q Have you describe [or me what that machine is?
21 personally. 21 A It stands for a portable breathalyzer test. 1t'sa
22 A Yes, ma'am, 22 1est which measures the blood alcohol content in the subject's
23 Q And so this fear of baiting understandable because 23 breath.
24 you don't know what situation you're going into. 24 Q  Are those commonly in Metro vehicles?
25 A Yes, ma'am. 25 A No, Ma'am.
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1 Q Okay. Soio have a PBT on the scene, would you have| 1 ownaccord?
2 hadto call for one? 2 A No, Ma'am.
3 A Yes, mo'am, 3 Q So it wosn't really a negotiation”?
4 Q And when the detectives assume control of the 4 A Not really, Ma'am, no.
5 investigation they didn't direct you to take a PBT ol Mr. 5 Q Okay. He had to be tazed, didn't he?
6 O'Keefe-- 6 A Yes, maam.
7 A No, Ma'am. 7 Q And he did not come out of that room uniii he was --
2 Q --did they? Do you know how many patrol cars were | B MS. PALM: Objection, your Henor, Leading.
9 at the scene? 9 THE COURT: Sostained.
10 A It's not an accuraie estimation, but probably, 10 BY MS, GRAHAM:;
11 because other officers arrived kater and left sooner, so | 11 Q How did he come out of the room?
12 could probably say maybe about six or seven. 12 A The officer had to actually carry him out of the
13 MS. PALM: No more questions, thank you. 13 room
14 THE COURT: Any redirect? 14 Q Okay. And how many officers carried him out?
15 MS. GRAHAM: Just briefly, your Honor. 15 A 1 believe it was the four of them. All four of ther.
16 REDIRECT EXAMINATION 16 Q And what was the defendant’s demeanor as he was being
17 BY MS. GRAHAM:: 17 carried out?
18 ¢ Officer Sanfarossa, you indicated that the time that 18 A He appeared to be agitated.
19 you arrived by the time that the defendant was actually taken |19 Q I'msormy?
20 into custody was about six to seven minutes. 20 A I'm sorry, he oppeared to be agitated.
21 A Yes, ma'am. 21 Q Agitated?
22 Q And defense counsel indieated that that was a short 22 A Yes, ma'am,
23 negotiation, and you agreed with that. 23 Q  While they're carrying him out?
24 A Yes, ma'am. 24 A Yes, ma'am.
25 Q Did the defendant ever comc out of that room on his 25 Q And as they -- how were they carrying him out? Were
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1 there two officers? 1 somebody's agilated and suspected of murdering somebody?
2 A 1believe there was one on each arm and then one 2 A No, Ma'am,
3 controlling the legs, Ma'am, 3 Q Okay, thank you.
4 Q Okay. And as they're carrying him out of room you're § 4 MS. GRAHAM: [ have no further questions at {his
5 observing this? 5 time.
6 A Yes, ma'am, I did see that. 6 THE COURT: Recross.
7 Q And you said he's agitated. 7 RECROSS-EXAMINATION
8 A Yes. ma'am. B BY MS. PALM::
9 Q And you say that they laid him down on his stomach. 9 Q You said four officers carried out Mr. O'Keefe?
10 A Yes, ma'am. 10 A 1 believe so, Ma'am, yes.
11 (Q And that's in the living room? 11 Q Canyou tell me which officers were carrying him?
12 A Yes, ma'am. 12 A [ believe it was Officer Taylor, Officer Conn and
13 Q  And the flooring on the living room, is that - 13 Serpeant Newberry. It wasn't Officer Ballgjos, I remember,
14 A It's carpet, Ma'am. 14 because he was the one that actually tazed him, so he still had
15 Q - carpet? 15 control of the electronic controf device.
16 A Yes, ma'am. 16 Q So actually three officers were carrying him?
17 ()  And then once he was taken out of the living roomand § 17 A Yes, ma'am.
18 placed on the baleany, what is the balcony made of? 18 Q And do you recall who had his arms, who had his legs?
19 A Concrele. 19 A No, Ma'am, [ do not.
20 Q Concrete, and he was laid face down on concretc? 20 Q Can you explain for the jury what a taser is.
21 A Initially, yes, ma'am. 21 A It's -- the (indiscernible) an electronic control
22 Q Okny. With regard to the breathalyzer testing, have 22 device, and if's a device Lo override the messapes that the
23 you responded to major crime scenes like this before? 23 brain sends to the muscles. So basically, the ending result is
24 A Yes, ma'am. 24 it locks up their muscles s0 they can't move.
25 Q Would it be protocol to take a breathalyzer test that 25 Q So the idea is to sorl of paralyze them tempararily?
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1 A Yes, ma'am. 1 jurors? Yes, we do have a question. Counsel approach, plense.
2 Q Do you know how many bolts of electricity go through} 2 {Bench conference).
3 ataser? 3 THE COURT: Officer, we have a question from one of
9 A Tt's 50,000 volts, Ma'am. 4 the jurors.
5 Q Okay. And that's for a five secend cycle? 5 THE WITNESS: Yes, sir.
& A Yes, ma'am. 6 THE COURT: In the diagram there's a tascr use
7 ¢ And Mr. O'Keefe actually got twa five second cycles 7 indicated. When was it fired and at whom and why i he was -
8 in arow; is that correct? 8  and why was it carried out by the officers?
9 A [--I'mnotsure, Ma'am. | wasn't in the room when g THE WITNESS: The [irst question was when was it
10 that happened. 10 fired?
11 Q Okay. And does your training tell you that a taser 11 THE COURT: Yes.
12 volt can make somebody agitated? 12 THE WITNESS: -} was fired when they went inlo Lhe
13 A Depends on the person, Ma'am. 13 room. And I didn't actuatly see il, but | could hear them
14 Q IU's possible, though? 14 command saying let me sce your hands or stand up and get away,
15 A Could be, yes, ma'am. 15 comply, and he was refusing to do that,
16 Q Have you seen it? 16 And from -- agnin, I didn't observe this, but the
17 A Personally, No, Ma'am. 17 officers relayed that when they went in, it seemed like he
18 Q Okay. But you weren't the person in charge of tazing | 18 became more animated waving his arms around her, and he still
19 him. That was Officer Ballgjos. 19 wouldn't comply. And lie was also - he did also have a lot of
20 A Correet. 20 blood on him.
21 Q And -- well, Fll reserve those questions for Officer 21 T'HE COURT: Okay. Any follow-up by the State?
22 Ballgjos. Thank you. 22 BY MS. GRAHAM::
23 THE COURT: Anything further from the State? 23 Q Did the defendant have any infuries on him that you
24 MS. GRAHAM: No, Judge. 24 were aware of?
25 THE COURT: Any witness -- any questions from the | 25 A Not that { naticed, Ma'am, no.
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1 THE COURT; Anything by the defense? 1 BY MR. SMiTH::
2 MS. PALM: None, your Honor. Thank you. 2 Q Officer Conn, how are you presently employed, lor the
3 THE COURT: Thank you, Officer. You're instructed 3 record?
4 notto-- q A I'm employed currently in the traffic section of the
5 THE WITNESS: Thank you action sir. 5 Las Vepas Metropolitan Police Depariment.
g THE COURT: -- discuss your testimony with any other 8 Q How long have you been -- actually, strike that, In
7 witnesses involved in this case until this matter is fnally 7 what capacity?
8 submitted o you. Thank you, Officer, Ladies and gendlemen, 8 A Asapoiice officer.
9 it's abowt 11:20. T do nced to break around 11:43 because 1 9 Q How long have you been employed as a police officer?
10 have a judpe's meeting to attend to so we're going 1o have our 10 A For five and a halfyenrs.
11 lunch break there. Is everyone okay for the next 25 minutes? 11 ) Were you working as a police oftieer back on November
12 Next witness by the Stale, 12 5th of 20087
13 MR. SMITH: Judge, (he State calls Officer Todd Conn. 13 A Yes, | was.
14 That's C-o-n-n for the record, 14 Q Did you have cause (o be dispatched to a residence
15 THE MARSHAL: Officer Conn, if you'll remain 15 located ot 3001 El Parque?
16 standing, plense. Raise your right hand and face the cletlk. 16 A Yes, 1 did.
17 OFFICER TODD CONN, PLAINTIFF'S WITNESSL, SWORN| 17 Q Apartment No. 33
18 THE CLERK: Please be seated. Will you please state 18 A Correct.
19 your name and spell it for the record. 19 Q Atapproximately 11:00 o'clock p.m.?
20 THE WITNESS: My name is Todd, T-0-d-d, Conn, 20 A Yes, sir.
21 C-on-n. 21 Q Tell us what happened when you arrived at that
22 MR, SMITH: May [ proceed, your Honor? 22 location on that date at that time.
23 THE COURT: Yes. 23 A Originally, I had heard the call come over the radio
24 MR. SMITH: Thank you. 24 system so [ sell-assigned myself to the call. When 1arrived,
25 DIRECT EXAMINATION 25 1observed two other patrol vehicles had already arrived inside
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1 the camplex. [ arrived over on the south side of the parking 1 Q You can actuaily touch that screen.
2 lot. 2 A Okay. 1came in. [ stopped initially right inside
3 Q Okay. 3 the doorway, and 1 eould observe that Fombuena and Suntarossa
4 A And then went into the center of the complex, at 4 were both positioned right here in the kitchen area.
5 which time I could see an open door, and [ could sce one of the ¢ 5 Q Yes,sir
6 officers run towards the open door, which was Aparfiment 33. 3 A Immedintely I could see that the hathroom door was
7 Q Do you know what officer that was? 7 closed, so right here, this was closed.
8 A I do not know which ofTicer that was. 8 Q Yes,sir
9 Q Okay. Please proceed. 9 A There was ans open door right here 1o the right which
10 A And then ran up the stairs, and as 1 entered into 10 1 could see into, and they were covering into this bedroom
11 Apartment No. 35, T observed Officer Santarossa and Officer | 11 here. Sol immediately placed myself against this wail so that
12 Fombuena were positioned over onto my right in the kitchen 12 Thad a clear visun] into the opposite doorway that they
13 aren. Both of them had their firearms drawn and were covering | 13 couldn't cover.
14 asmali outlet that contained a bathroom door and twao bedroom | 14 Q Okay. So you're standing right here?
15 doors. 15 A Correct.
16 Q Okay. I'm going to stop you right there. We've 16 Q You're looking into that bedroom.
17 atready admitled into evidence State's Exhibit 1, which is an 17 A Carrect.
18 actoal crime scene diagram. For the record, I'm going toplace | 1B Q Isthe light on in that bedroom?
19 for demonstrative purposes a smaller version of that diagram so| 19 A Yes, it is.
20 that you can show the jury exactly whal you just lestified to. 20 Q Isthe light in this bedroom?
21 A Okay. 21 A Yes, itis.
22 (Q Okay. So this being the front door. 22 Q Is the light on in the living room?
23 A Correct. 23 A No. itis not.
24 Q Youeniered the {ront door and do what? 24 Q Okay.
25 A WhenIcamein, I - 25 A It's dark.
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(Q Please proceed.

A Immediately when T get there | tell Fombuena that |
can see blood on the bed. You could see it actually onto the
side and onto a little bit of the top sheets of the bed. |
told him that there was quite a bit of blood.

Q Can you tell if anyone is inside that bedroom?

A Yes, | can hear a male voice coming from the bedroom.

Q  And what's the male voice saying?

A It's not very distinguishable. B was kind of
mumbling when I first got there.

Q Okay,

A Soltold Fombuena that I would attempt to
communicate with whoever is in the room being that [ was part
of the crisis intervention team.

Ckay.

So I started to give verbal commands --
What were those --

-~ inside the roon.

-- commniands?

>0 >0 P 0

One, 1 asked [irst off it anybody was harmed or
injured inside the room.
Q 'What was the reply?
A At first there was no reply. | pave multiple
commands, you know, does anybody need help, and after probably
ahout ten seconds of me giving verbal commands, not getling any
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reply, finally was told get the fuck in here.

Q Okay, let me back up. Had you identified yourself us
an officer of the Metropolitan Police Department?

A Yes, sir, 1 did.

Q Priorto initiating contact with the individual
inside of the bedroom?

A When [ came up and T posted, as I start out in all my
CIT calls, I'm Officer Conn with the Las Vegas Metropolitan
Police Depariment. We're here (o help you. | need to know
does anyboedy need any help.

) Okay. And vour testimony is that in reply fo that
the answer was, and | quote, get the fuck in here?

A Yeah, after giving -- | gave multiple commands, but
after ahout ten seconds, the only reply 1 got was pet the fuck
in here.

Q Okay. Can you describe the intonation of that
statement? And let me clarify my question. Did you determine
that to be get the fuck in here, there is a situation and I
need help or something else?

A No, I did not want to enier that bedroom at that
time. T felt more like it was a subject attempting to bait me

Q Okay.

A - into coming into the room.

Q Please continue, Officer.
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A Sol tried to pet the subject's name. T asked him

what his name was inside there, Wouldn't give me any response.

Q Is this a dynamic situation at this time?
A Yes-

Q Ckay,

A -1 befieve it's very dynamic.

Q Okay.

A I'm not sure whal weapons wre involved. I'm not sure
if there's somebody hurt or injured.

Q Okay. And you see blood?

A Yes

Q Okay. Please continue.

A Solattempied to pet his name. Wouldn't give me a
name. Eventually, he gave me what ot the time I believed is
the name Veronica -

Q Okay.

A - is what [ had written down on my statement, And 1
asked il she was lurt. At one point in time he tells me she
stabbed hersetf.

Q Okay. Now you say onc point in time he tells you.

A Cormect.

Q Did you actually make contact with this individual?

A T never saw him. He was never in any of my visual.
The bed had me bloeked from seeing anybody in there.

Q Okay.
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A But during my question, he makes basically just a
statement. It wasn't even so much an answer to any of my
questions but she stabbed herself.

Q Okay. 50 you heard the male say that she stabbed
herself?

A Correct.

Q Okay. Please proceed.

A 5ol never actually pet a good communication with
him. There's never a question and then an answer and a return.
Just basically statements that he makes.

Yes, sir.

So one point in {ime he tells me that she's alive.
Okay.

And at another time he tells me that she's deadl.

Okay.

So while I'm sitting there and I'm going through
these questions, eventually, Sergeant Newberry and Sean and
Officer -- I'm trying to think here. We have one more officer
comes in. They're all part of our PSU team,

Q Would that be Officer Taylor?

A Yeah, Sean Taylor and then Jeremiah Ballejos.

Q@ Okay.

A They come into the room.

Q Okay. Now where are you at when they come into the

=00 >0
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A I'mstill - they're stacking behind me -
Q Okay.
A - while I'm still against the wall. I've maintained
my position. My firearn's still drawn towards that doorway.
Q@  Okay.
A They come up behind me. Sergeant Newberry says we
need to formulate a plan to get inside this room.

Q Okay.

A At which time he withdraws my taser and gives it to
Officer Ballejos --

Q Okay.

A —so that we can form up an arrest team for the less
than lethal option.

Q Okay.

A Sergeant Newberry then placed himself right here with
his back on the edge of the wall.

Q Yes, sir,

A And he tells me, whatever vou guys do cover me, I'm
going 1o look inside. So he's concemed that there's a
potential threat to him, so I keep my [irearm covered on the
doorway. He peeks his head around, at which time he iefls me,
okay, | can sec the subject. He's laying next to the female.

I can sce both of his hands, There's no weapons.
Q Okay.
A So at that time 1 enter through the doorway, gun
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drawn, and I'm standing right about -~ actuaily a little bit
over. Right basically about middle in between the dresser and
the bed.

Q Okay,

A Officer Ballejos starts giving verbal commands for
the subject te remove himself from the female that's [aying on
her back.

Q Does that subject chey those commands?

A No. he does not.

Q Okay. Then what happens?

A Basically, when we come in, [ have my gun drawn,
immediately go to, I believe to be a thrent. The female does
no{ appear 1o be alive al this point in time. So the subject's
still not listening to verbal commands. When we give him the
verbal commands, [ can see the female'’s, her clothes are tom.
There's blood on them.

He's got his right hand on the back of her head and
his lefl hand is across her torso area,

Q Okay.

A And it's almost like his right hand was kind of
caressing her head, and Lhen he gets very agitated and starts
waving his lefl hand up and down and goes do not iook at her,
do not look at her, So it was at this time that he was getting
agitated that Officer Ballejos deployed the taser.

Q Okav. And then what happened?
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A Once the taser was deployed, Officer Sean, he grabs
one of the subject’s hands. | immediately holster my pistol.

[ can see that there's a jot ot blood on the male's hand. So |
immediately grab a pair of gloves that T keep on my belt, put
them on, tcll Sean to give me that hand, and place the handeuft
in it.

Sean then grabs the other hand, we secure the
handeulTs, Sean -- | can't remember, Sean grabs the feetor [
grab the hands, but we both pick him up, drag him out of the
room, and then set him right in the middie of the living room,

Q Okny. Let me back you up for a second. When you
walked in the bedroom, did you, in lact, see the female on the
floor?

A Yes.

Q Showing you what's been admitted as State's Exhibit
7. Is that a picture of the female and the condition that you
observed her in?

A Yes.

Q Showing you State's Exhibit 8. Is that another
picture of the female that you saw and that was the condition
she was in?

A Yes, sir,

Q  And then finally, what's been admitied as Statc's
Exhibit 9. Does that show the blood that you observed when you
first peeked in that bedroom?
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A Yes,

@ Now, just so the record's clear, Officer Conn, did
the first deployment ol the taser succeed in allowing officers
to apprehend Mr. O'Keefe?

A 1 can't remember if -- | believe it was just one
deployment. The amount of time that's on the taser can be
unlimited if you wish it to be. So as fong as you hold the
taser down, you can keep it giving the electrical discharge
until you apprehend the subject.

Q Okay, let me ask this. Do you know if more than one
cycle was deployed?

A No, I donot.

Q Okay. Officer, how fong were you guys posted up and
issuing commands to the defendant -- to Mr, O'Keefe --

A I'mnot--

Q -~ until you made eniry?

A I'm not exactly sure because it's a dynamic
situation. Your suppress level's pretty high. The amount of
time seems to pass. Seems like an etemity.

Q Okay. And actually, I belicve I did that out of
grder. Do you see the man that yeu saw in the bedroom that
night present in court today?

A Yes,sir, [ do.

Q Canyou-— _
MR. PIKE: we'll stipulate the identity of Brian
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1 O'Keefe. 1 A @don't know what the time of custody was.

2 MR. SMITH: Thank you. 2 Q  Woauld it refresh your recollection to look at a copy

3 THE COURT: All right. Thank you. 3 ofyour dispatch?

4 BY MR. SMITH:: 4 A Yes, it would.

5 Q  And Officer Conn, another thing [ just wani to make 5 MS. PALM: Approach, your Honor.

6 sure the record's clear about. When you were shouting commands] 6 THE COURT: Yes.

7 into that bedroom, were you shouting commands that you wanted [ 7 BY MS. PALM::

8 io provide medical assistance to the person that was in there? 8 ¢ {Indiscemnibie).

9 A Yes, sir. 9 A Let's see here. Okay, one union one was my call sign
10 Q And dcspite thosc commands, Mr. O'Keefe stiil did not 10 during that time period. He was taken into custody at 2313
11 let you in the bedroom? 11 hours.

12 A No. When we said that we wanted te give her help, 12 Q Okay. So about six, seven minuges after you arrived?

13 apain, the command would come back fuck you, get in here, 13 A Let'ssee. 1'm not seeing an amival lime for

14 MR SMITH: Pass the witness. 14 myself. Isecan assignment time.

15 THE COURT: Cross. 15 Q Do you recall how long it took you to get there afler

16 MS. PALM: Thank you. 16 --

17 CROSS-EXAMINATION 17 A 2303 -

18 BY MS.PALM: 18 Q --you assigned yourself?

19 Q Good moming, Officer Conn, 19 A - houvrs is what I show for my assigned time. But]

20 A Good moming. 20 don't know if I just got on the radio and told her -- sometimes

21 Q I believe you testified that you arrived at the scene 21 we just send on our MDT en route code, arrived. We don't

22 about t1:06. 22 necessarily gel on the radio especially if we already have

23 A Yes, mo'am. 23 officess therc because we don't want to block radio

24 Q And do you recall that Mr. G'Keele was in custody 24 {ransmissions if they have something important to say.

25  within about six minutes? 25 So I'm in the sure exactly, but 2313 hours would be
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1 the time in which he was taken info custody. 1 Q Okay. Now, when the four of you entered the bedroom,
2 Q Okay. So well it may have seemed like an eternity, 2 it's you first, then Ballejos, Newherry, and who was the other
3 itreally wasn't, was it? 3 officer?

4 A Correct. 4 A Sean Thomas. Sean --

5 Q And when you {irst arrive and you hear a male yelling { 5 @ Taylor?

6 from the back bedroom, it was kind of just nonsense at first, 6 A - Taylor.

7 wasn'tit? 7 Q  Okay.

8 A It was -- it was mumbling. 8 A Not Thomas.

9 Q  And if you had said in your statement it was nonsense § 9 Q And so vou testified that you took the position right
10 at first, would you agree with that? 10 betwecn the bed and the dresser on that diagram.

11 A Yes, ma'am, 11 A Correet want.

12 Q Okay. And at that point the only thing that he had 12 Q And were you stifl in front when you entered the

13 said that you recalled was that she stabbed herself? 13 room?

14 A He's - there's particular statements that he made 14 A Twas the very first person into the room. |

15 thatI can recali directly. Fuck you, pel in here, she stabbed 15 tnaintained the front position. The other officers fanned left
16 herself, she's dead, she's alive. That’s basically the gist of 16 and right of me in order to approach,

17 - 17 Q Did anyone have to go onto that bed at all?

18 Q  Okay. 18 A Idonotrecall. My atention was focused solely on
19 A - statements made. 19 my firearm and the male subject in front of me.

20 Q@  And was it about 10, 15 seconds between each 20 Q Okay. Can you point on the diagram to where Officer
21 communication? 21 Ballejos stood when he was [iring the taser.

22 A Yeah, there was — and it wasn't even communication | 22 A I'm not sure where he was standing beeause the only
23 am ] wouldn't call it communication, I would ask a question. | 23 person that I can reeall their actual position was Sean Taylor
24 Twould never get a response. Ft would just be more of a 24 when he was doing the handcuffing. He was to my right -
25 statement just as if he was talking to anybody. 25 Q Okay.
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1 A - closest ta the suspect. 1 Q And you don't recall if Officer Ballejos ever went

2 Q Well, the suspect was actually on the other side of 2 over? Serpeant Newberry?

3 the body, right? 3 A [ don recall Sergeant Newberry at all --

4 A Comect. 4 Q  Okay.

5 Q Can you show -- okay, so he -- 5 A -~ within my peripheral vision,

6 A That side. & Q@ To get over on the other side of that body you

7 Q - is laying down next to that body? 7 actually had to either go aver the bed or go over the body; is

8 A Correct. 8 that correct?

9 Q  And who went - which officers went on the other side | 9 A Correct, and I would have gone over the body.

10 ofbody - 10 (Q Okay. And is that how Officers Taylor or any other
11 A Sean -- 11 officer would have gotten over there?

12 '  --next to the suspect? 12 A 1 believe that Sean would have had to go over the
13 A [ know that Sean was forward and 1o the right 13 body due to him being off to my right.
14 crossing over so that he could grab his arms once the taser was| 14 (@ Okay. There was not actually room between the
15 deployed. 15 deceased's feet and the dresser for you to walk around to the
16 Q Okay, was -« and Sean is Officer Taylor? 16 right, was there?
17 A Correct. 17 A He would have had to step over here.
18 Q  And was he over there alone? 18 Q Okay. And do you know whether anyhody bumped into
19 A lcan't recall. 19 her during that process?
20 ) Okay. At one point you joined him because you said | 20 A Tdonot know.
21 you werc helping with the handecuifing. 21 Q Okay. Is it possible?
22 A Correct. 22 A Tiis possible.
23 Q Soatone point the both of you are aver there, 23 Q Now, you testified that Mr. ('Keefe's right hand was
24 Officer Tayior and you. 24 onthe head of Ms. Witmarsh —
25 A Cormrecl. 25 A Correct,
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1 Q - asifhe's caressing her head. 1 totake him into custody? Was it during the firsi cycle or

2 A Correcl. 2 second or --

3 ) Okay. And then he became very agitated and was 3 A It - officers would have approached and began

4 waving his arm up and down -« 4 attempting to gain control of lim during the first cycle. The

5 A Left arm. 5 whole purpose is to gain control as [ast as possihle. So as

& Q - saying don't look at her? 6 soon as we deplay the taser, you're backup officers are there

7 A Correct. 7 to immediately go and attenpt to place their hands in handcuffs

8 Q Okay. So you could see both of his hands at all 8 so that you're not having to fight with him,

9 times while you were in there? 9 Q Okay. And you had concerns in this case also because
10 A Correct. 10 you knew there was some biclogical -- there was a Hepatitis C
11 Q And you never saw him with a weapon? 11 issue --

12 A No, I did not. iz A Correcl.

13 € Okay. And he never actually threatened you? 13 Q - with the blood that was all over the scene.

14 A No, he did not. 14 A Correct.

15 Q And you don't recoll at this point how many taser 15 Q Sol assume you were taking the precautions with the
16 cycles there were, but if 1 showed you your statement, would it 16 gloves--

17 refresh your recollection? 17 A Correct.

18 A Yes, itwould. Okuy, so it was two deployments. 18 Q --even more so. Okay. Do you know if a person's
19 Q Okay. And actually, when the 1aser is fired, it's 19 alcohol use would affect the effectiveness of a taser?

20 two probes that go into the body, and those probes stay in the 20 A [ would not. Tt affects the central nervous sysiem,
21 body - 21 so alcohol would play little to no effect.

22 A Yes, they do. 22 Q Now, you testified that just you and Officer Taylor
23 Q --and you can do repeat cycles. 23 camried Mr. O'Keefe out of the bedroom.

24 A Correct. 24 A Correct.

25 Q Okay. And do you know when physical contact was made | 25 Q And I assume you had to go hack over the body to do
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1 that. 1 A 1don't know if he did or not.
2 A Correct. z Q Okay. Were you also one of the officers that moved
3 Q And you carried him into the living room? 3 him onto the balcony?
4 A Yes, wedid. 4 A No, 1did not.
5 Q Did you set him down at that point? 5 (Q Did you see him get moved onto the balcony?
6 A Yes, we did. 6 A No, Tdid not.
7 Q And how did you set him down? 7 Q I'mshowing you what's been admitted as Defendant's
B A Dasically, from exhaustion he dropped anywhere 8 Exhibit HHH. Did Mr. O'Keefe look like this when you first saw
9 between a foot to six inches onto the carpet. ¢ him?
10 Q Okay. Did he indicate to you that he was injured by | 10 A Ican't recall if he did or not.
11 that drop? 11 Q Okay. Sodo you recall {indiscemnible). You don't
12 A No. 12 recall any injures to his forehcad?
13 Q Did you see him get injured? 13 A Ican't recat] if he had any or nol.
14 A No, 1 did not. 14 Q Okay. Do you recall any other injuries lo him?
15 Q Okay. And was that on his stomach? 15 A No, just he blood that I saw on his hand when we
16 A No, it was more kind of on his side because we have | 16 were attempting to place him in handcuffs.
17 one arm, so his body's somewhat tilted -- 17 () Okay. Did you ever nolice a weapon at Lhe seene?
18 Q Okay. 18 A Yes Idid.
19 A - because one officer has him almost by an armpit, § 12 Q And ean you describe where it was?
20 another officer has him by his legs, so his torso's kind of 20 A Kitchen style knife that was laying on the bed.
21 tilted. 21 Q And that was not accessible to Mr. OKcefe s he taid
22 Q Okay. So he was actually set down or, you know, 22 lhere on the floor, was it -~
23 drops six inches or so onto his side -- 23 A No.
24 A Correct, 24 Q --some distance from him?
25 Q - but he didn't his face. 25 A Yeah, he couldn't have reached for it.
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1 Q Okay. And was that partially covered by -- 1 MR. SMITH: Judge, I'fl be bricll
2 A By the sheets. 2 REDIRECT EXAMINATION
3 Q --something? 3 BY MR. SMITH::
4 A It was kind of just mixed up into the shects -- 4 @ Officer Conn, do you recall what time this event was
5 Q Laying in the bloody -- 5 originated with the Las Vegas Metropolitan Police Department?
& A - 50 you just kind of saw it -- & A No, I donot
7 Q - sheets. 7 Q 1f1 showed you the dispatch lile, would that refresh
8 A - laying there. 8  your recollection?
9 (Q Okny. And you never had any further conversations 9 A Yes, it would.
10 with Mr. O'Keele when you were out on the porch? 10 MR. SMITH: May approach the witness, Tudge?
11 A No. 11 THE COURT: Yes.
12 (Q Okay. You testified about the fear that Mr. O'Keefe 12 BY MR. SMITH::
13 was trying to bait you or being fearful of walking inta the 13 Q 1 want you to look at that for us, Officer, and see
14 situation in the bedroom. 14 if that refreshes your recollection as to what time this cvent
15 A Correct. 15 actunlly originated.
16 Q But actually, when you went into the bedroom, agnin, | 1€ A 2301 hours.
17 he wasn't holding a weapon? 17 Q Okay. And then you testified on cross-examination
18 A No, he did not hold one. 18 that ii was at appsoximately - what time that the defendant
19 Q And he was laying on the floor. 19 was nctually faken into custody?
20 A Correct. 20 A 2313 hours subject’s been tazed, taking him into
21 Q And you never saw him in any other positicn in that 21 custody at this time.
22 bedroom, did you? 22 Q  So that was approximately [2 minutes after the call
23 A No 23 originated?
24 MS. PALM: Pass the witness, your Honor, 24 A Corect,
25 THE COURT: All right, Mr. Smith. 25 Q  Isthat o yes?
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A Yes.

Q Okay. And then the next question 1 want today ask
you, you assigned yourself we heard on cross-examination at
2303 or 11:03 p.m.; is that correet?

A Correct.

Q And just s0 the record's clear, when you arrived at
the scene, were there afready officers there?

A Yes, there was.

Q Okay.

MR. SMITH: No further questions.

THE COURT: Any recross?

MS, PALM: Nothing, your Honor. Thank you.

THE COURT: Any questions from the jurors? No.
Thank you, Officer, for your testimony. You're instructed not
to discuss your testimony with any other witness involved in
this case until this matter is finally resolved. Thank you,
sir --

THE WITNESS: Thank you, your Honor.

THE COURT: --your time. Ladies and pentlemen,
we're going to recess here a little carly for lunch. It's
about 11:43, and 1 should be done with the judge's meeting at
1:00 so we need to be back outside at 1:00 o'clock, and we'll
resume this afternoon.

During this lunch recess it is your duty not to
converse among yourselves or with anyone else on any subject
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connected with the trial or rcad, watch or listen 1o any report
over commentary on the trial by person connected with the trial
or by any medium of information including, without limitation,
newspaper, {elevision, radio or the Internet.

And you're not to form or express an apinion on any
subject connected with this ease until this matter is finally
submitted to you. We'll sce vou back at 1:00 p.m.

(Court recessed at [1:45 p.m. until 1:10 p.m.)
{Outside the presence of the jury)

THE COURT: We're on the record now -

THE CLERK: Yes.

THE COURT: -- Ms. Ramsey {phonetic)?

THE CLERK: Yes.

THE COURT: Okay. Mr. Pike, you had a motion.

MR. PIKE: Yes, your Honor, May it please the Court.
outside the presence of the jury, during the course of the
testimany of Ms. Morris after the cross-examination and in
their attempts to rehabilitate the witness, the Stale went into
examination regarding the oath that she had took and her
testimony. I'd bring a motion for a mistriaf based upon that
approach being a form of impermissible vouching for the
witness.

And because she was such an important witness in
reference to motive and lack of accident or mistake or
misintcrpretation as to what was happening, I think that it's
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appropriate because of the critical nature of this witness.

THE COURT: All right, Mr. Smith.

MR. SMITH: And Judge, it's the Stale's position that
the question that T asked Ms. Morris amounted to was she
testilying pursuant to her oath to tell the truth. That's
really no different than arguing in closing that you heard the
witnesses come in and state the truth. 1 don't think that it's
vouching to the extent that we're asking a jury io, you know,
believe Ms, Morris over everyone clse.

The defense attorney did  faitly good -- a good job
even ~- at pointing out some possible reasons that would have
influenced Ms. Morris' testimony and/or any biases or motives
she would have for making the statements that she did, and
submit that the jury ean cerfainly use their own common sense
and come to their own determination {o whether or not she's
telling the truth. And that the Staie didn't do anything mare
to bolster that outside of what is clearly permissible under
the law,

THE COURT: Allright. Based upon the nature of the
question and Lhe contemporary objection which I sustained I'm
going to deny the motion for a mistrial. You ready to go?

MR. PIKE: Yes, your Honor.

THE COURT: All right.

(OfT the record colloquy).
MR. SMITH: Yeah, we're ready. I'm sorry.
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{Off Lhe record colloquy}).

MR. PIKE: We have one short employment witness that
we're poing to call out of order.

THE COURT: You're not talking about their height or
anything?

MR. PIKE: Na, just -- just an employment.

THE MARSHAL: Officers and members of the court,
Department 17 jurors. You may be seated, ladies and gentlemen,
Let make sure cetf phones are tumed off, please.

'THE COURT: Welcome bacle, ladies and gentlemen. We
are poing to — we're in Lhe presence of the entire jury pancl.
Ladies and gentlemen, ollentimes in trials there's seheduling
conlliets with some of Lhe witnesses, and so we're going to
call out of order one of the defendant's witnesses at Lhis
{ime. And you're to consider it as if' they had call it had
during Lheir case in chief. Ms. Palm.

MS. PALM: Thank you, your Honor. Tracy Berger.

THE MARSHAL: Just remain standing, please. Raise
your right hand and face Lhe clerk.

TRACY BERGER, PLAINTIFF'S WITNESS SWORN

THE CLERK: Please state your name and spell your
name for the record.

THE MARSHAL: Just have a seat.

THE WITNESS: Oh, okay. Tracy Berger, T-r-a-c-y,
first name. Last name B-g-r-g-e-T.
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1 THE COURT: Go ahead, Counsel. 1 A Yes, he did.
2 MS. PALM: Thank you, your Honor. 2 Q And how did he come to be employed for you?
3 DIRECT EXAMINATION 3 A He was dispatched to MJ Dean through the union hall,
4 DBY MS. PALM:: 4 Actually, through the npprenticeship program.
5 Q Good afternoon Mr. Berger. 5 Q Okay. And what union is that?
6 A Hi 6 A Local 872,
7 Q  Sir, can you tell the jury how you're employed? 7 Q  And are all your employees union members?
8 A Tam a labor superintendent for MJ Dean Construction | 8 A Yes.
9 (phonetic) drywall division. g Q Okay.
10 Q  And where is that company located in? 10 A Yes.
11 A Las Vegas, Nevada. 11 Q  And did he work for you frem about November of 2007
12 Q Do you know who Brian O'Keefe is? 12 to July of 20087
i3 A ldo. 13 A Yes, he did.
14 QDo you see him in the couriroom feday? 14 Q And was that [ull-time work?
15 A Yes, Ido. 15 A Yes, it was.
16 Q Could you describe where he's seated and what he's 16 Q Do you recall back on November 5th, 2008 speaking
17 wearing. 17 with Mr, O'Keefe on the phone?
18 A He's seated right at the end of ihe table there with 18 A Yes. Yes.
19 agray suil on. 19 Q  Was that sometime in the afiernoon?
20 MS. PALM: Your Henor, would the record reflect he's | 20 A Yeal, it was. 1 was -- | remember -- I can't say
21 identified Mr. O'Keefe? 21 exactly, but T know [ was on my way home for wark, so well, 1
22 THE COURT: Yes, it will. 22 would say around 3:00 o'cleck.
23 MS. PALM: Thank you. 23 Q Okay. And what was the context of that conversation?
24 BY MS. PALM:: 24 A Brian was wondering what the work situation was like
25 @ Did Brian O'Keefe ever work for you? 2% and wanted to know if there was any likelihood he'd be rehired
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1 or put back on whether work picked up. A Well, I'm not real sure where El Parque is. 1live
2 Q) Because work was slow at the time? up by Red Rack Casina.
3 A Very, very. 0 Okay. Sayoudon't know where 5001 El Parque is?
4 Q Okay. A No, Ido nat.
5 A Yeoh. ) Okay. Did you hiappen to be ol Brian's apartient on
6 Q  And how did yeu respond to his inquiry? the evening of Novemnber 5th, 20087
7 A Well, there was no work at the time, but 1 told Brian A No, [ was nat.
8 that he was eligible for rehire as soon as work picked up. Q Did youtalk to him any time afier November 5th, 2008
9 Q Okay. Sohehada - in the afiernoon?
10 A DBasically, yeah. A No, 1did nat.
11 --real--so Brian had a realistic hope of poing MS. GRAHAM: Nothing.
12 back ta work for you? THE COURT: Any redirect?
13 A Yes, he did. MS. PALM: No. Thank you, your Hemor.
14 MS. PALM: Pass the witness, your Honor. THE COURT: All right, thank you, sir. You're
15 THE COURT: Any cross-cxamination? instructed nnt 10 discuss your testimony with any other witness
16 CROSS-EXAMINATION involved in this cnse until this matter is Mnally resolved.
17 BY MS. GRAHAM:: Thank you [or your time, sir.
18 Q  F'msorry, it's Mr. - your last name? THE WITNESS: Okay.
19 A Berger. THE COURT: Ail right. State, call your next
20 Q DBerger. Mr, Berger -~ witness.
21 A Yeoh. 21 MS. GRAHAM: State calls OTicer Jeremiah Enllejos.
22 Q - did vou sec Brian that day on November 5th, 20087 | 22 THE MARSHAL: Officer Ballejos, if you'll mise vour
23 A No, Idid not. 23 right hand, please. Face the clerk.
24 Q Do you live at the apartment complex near 3001 El 24 OFFICER JEREMIAH BALLEIOS, PLAINTIFF'S WITNESS, SWORN
25 Parque? 25 THE MARSHAL: Have a seat, please.
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1 THE CLERK: {Indiscemnible} your name and spel! it 1 10:00 and 11:00 p.m. did you respond 1o a location of 3001 E}
2 [or the record. 2 Parque, Building C, Apartment 357
3 THE WITNESS: Jereminh Bailgjos, B-a-l-l-c-j-0-s. 3 A Yes, Idid.
el MR, SMITH: Judge. can we approach? 4 Q Can youtell the jury what the details that have call
5 THE COURT: Yes. 5 were?
6 (Bench conference). & A It was kind of basic details where there wasa--a
7 MS. GRAHAM: Courl's indulgence. 7 neighbor had catled in said that he had noticed an epen door to
8 THE COURT: All right. 8  the opartment, thal there was a body laying in the bedroom of
9 DIRECT EXAMINATION 9 the apariment, there was a lot ol blood, and he wasn't sure
10 BY MS. GRAHAM:: 10 what it was -- had gone on or occurred.
11 Q Good alternoon, Officer Ballgjos, 11 Q  And when you responded to that address, were you
12 A How are you? 12 riding solo or who were you riding with?
13 Q How arc you cmployed? 13 A There was actually Sergeant Newberry and my partner
14 A Been with the Las Vegas Metropolitan Police 14 Sean Taylor,
15 Department close to five years. 15 Q So it was you, Officer Taylor and Sergeant Newberry?
1l Q Close to five years now? 16 A That's correct.
17 A Currently assigned to the (indiscernible) area 17 Q OCkay. And when you arrived at the scene, what did
18 command prablem selving unit as plain clothes officer. 18 you observe?
19 Q OCkay. And were you assigned to the problem solving | 19 A We had to park -- there were a lot of patrol vehicles
20 unit on November 3th of 2008 last year? 20 in the parking lot, s0 we parked and went dircetly to the
21 A Yes 21 address that was updated in the call.
22 Q And were you on duty in your capacity as a police 22 Q And who was on location at that point?
23 officer on that evening? 23 A There were several marked patrol units, officers in
24 A Yes. 24 uniform, that had already entered the open apartment and were
25 Q And approximately, 10:00 p.m. that evening, between | 25 challenging a male, later identified as Brian O'Keefe, 1o come
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1 outof the bedroom -- 1 BY MS. GRAHAM::
2 Q  Okay. 2 Q  Okay, 50 Officer, if you could just -- lef's just
3 A - so that they could bring medical in. 3 step hy step I'll ask you a question. Just answer the question
4 Q Allrighl. Now, when you say challenging, tell the 4 1 ask and then, you know, we'll move on from there, okay? So
5 jury what challenging means. 5 when you arrived at the scene, you were with yvou snid Sergeant
6 A Essentially, in this type of situation our goal is 1o & Taylor or Officer Taylor and Sergeant Newberry.
7 --there was o person that was injured. We want — we need to 7 A Yes
8 get in there to make sure that this scene is under control o 8 Q And did you po into the apariment?
% allow paramedics or AMR to come in and give medical atiention. | 9 A Yes,
10 In this situation, the patrot officers were not 10 Q Okay. And who went into the apartment?
11 allowed to have access to the room beeause they couldn't get 11 A All three of us.
12 compliance from Mr, O'Keefe. So they were -- our poal wasto | 12 Q Al three of you?
13 pget in there so that Victoria could get medical assistance as 13 A Sergeant Newberry, Officer Taylor and myself.
14 soon os possible, 14 Q Did you notice other officers inside the apartment?
15 MS. PALM: Your Honor, I'm going to abject 10 his 15 A 1did.
16 answer as non-responsive. The guestion was what - describe 16 Q And do you recall what officers were inside the
17 chaoflenging, and his lengthy discussion wasn't tbout 17 apartment?
18 challenging. 1t was about what he was thinking. 18 A Specifically, Officer Conn, Officer Fombuena and [
18 MS. GRAHAM: And Judge, I think that he explained 19 don't recall his nmne. (Indiscernible), 1 think it was.
20 what challenging was end what the goal was of challenging. 20 (Q Okay. Would Santarossa ring a bell?
21 THE COURT: T'm going to overrule the abjection at 21 A Yes.
22 this time. Officer, just very carefully hear the question, 22 Q Okay. Allright. So once you entered the apartment,
23 okay. 23 what was vour observation of what was going on?
24 THE WITNESS: Yes, sir, 24 A There was a standoff between the patrol officers and
25 THE COURT: Allright. Nex! question. 25 the back bedroom. They were trying to get access o back
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1 bedroom to get medical assistance to Victoria. 1 look on your monitor here, does that fairly and accurately
2 Q And when you say they were {rying to get access, what 2 depict the layoui of the apariment as you remember il that
3 waus happening? What was going on? 3 night on November 5th, 2008?
4 A Inour experience and what I'vc seen a lot is -- 4 A Yes, it does.
5 MS. PALM: Ohiection, your Honor. Non-responsive. 5 3 Okay. So when you first arrived, show the jury —
6 THE COURT: Sustained. What did you observe — 6 now, if you touch that screen, you can actually -- it will
7 THE WITNESS: Can you repeat the question -- 7  mark.
a THE COURT: -- going on? B A Okay,
5 THE WITNESS: -- please? 9 @ So show the jury when you First entered the apartment
10 BY MS, GRAHAM:: 10 where you responded 1o.
11 Q  Yes. When you -- with a was going on at that time 11 A They had formed a — the line to try and look into
12 when you say that they were trying 1o get -- he was being 12 the bedroom. So the line was stacked here, two officers, and I
13 unresponsive? 13 joined Olficer Conn at this location.
14 A Officer Conn was giving commands to Mr, O'Keelt {o 14 Q Okay. When you say they had formed a line, who
15 come out af the apartment or to come out of the bedroom so that | 15 specifically are you talking about?
16 medical could come in. i6 A Officer Conn, Officer Estrada (phonetic) was there
17 Q  And when you say he was being unresponsive, whatda {17 also but doing security at the front door, and myself and
18 you mean by that? 18 Officer Taylor.
18 A I heard several times him say fuck you, you come in 19 Q  Okay. And who was stacked up against that living
20 here. 20 room wall?
21 Q Okay. So you were present the whole time that 21 A Officer Conn, myselland Officer Taylor.
22 QOfficer Conn was giving commands? 22 Q Inthat order?
23 A Through that portion to hear those statements, yes. 23 A Yes.
24 Q@ Okay. And let's -- fet me [ind that diagram. Thank 24 Q  Okay. AH right, and whilc you were stacked up
25 you. Just [or clarification and to show the jury, if you'd 25 there, what was going on?
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1 A They were — Officer Conn was {rying to get Mr. 1 A Yes.
2 (O'Keefe to come out ol the bedroom so that the ambulance coutd | 2 Q Okay. And once you determined that -- once it
3 come in. 3 determined that the defendant was not non-comphiant, what
4 Q  Okay. And how was he trying 1o get him 1o come out 4 happened then?
5 of the bedroom? 5 A Atthat point [ was deemed that therc was an exigent
6 A Trying to talk to him, reiterating that all they 6 circumstance. We needed to just go in and take him under
7 wanted -- his main concern was to get medical attention 1o 7 controk.
8 Victoria. 8 Q  Let me stop you right there. Tell the jury what an
8 Q Okay. Was the defendant making any statements in 9 exigent circumstance is.
10 response to Officer Conn's commands? 10 A In this particular case the longer we were prevented
11 A Nuo, he - it was difficolt [or Officer Coan to 11 [rom petting in -- getting Mr. O'Keefe under control, you know,
12 communicate with him becausc he was - 12 bload loss - just she was -- there was [ots of blood visiblc,
13 MS. PALM: Objection, your Honor. Non-responsive. 12 so it was - there was an immediate — a necessary - a
14 THE WITNESS: He was shouting over — 14 necessity to get in that room and make it static or make it --
15 THE COURT: I'm going to sustain the objection. 15 put it under control.
16 BY MS. GRAHAM: 16 Q At that point when they decided that you needed to
17 J You may answer the question. 17 formulate a plan because of exigent circumstances, had you
18 A He was shouting over Officer Conn's instructions and 18 actually viewed inside that bedroom?
19 at some point he would say fuck you, fuck you over and over. 18 A ldid
20 Q Okay. So fuck you, fuck you over and over? 20 Q Youdid?
21 A Yeah. 21 A Yes.
22 Q  And basically he was shouting over Officer Conn? 22 Q Okay. What did you see when you looked inside the
23 A Exactly. 23 bedroom?
24 Q Okay. So would it be fair to say that there was kind 24 A That it had been messed and soiled with bloed and the
25 of shouting maich going on for awhile? 25 light was on in the bedroom, but T could not see Victoria or
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1 Mr. O'Keefe at that point [rom our position. 1 permancntly, you know, injured in any way, but we're able it
2 Q  Okay. So from your position you didn't have line of 2 pet them under control and make the situation safe.
3 sight with either the defendant or the woman that was lying on 3 Q And how was it determined that the non-lethal option
4 the floor? 4 be used?
5 A No. 5 A Sergeant Newberry, through his quickly peeking into
6 @ Okay. So what was the plan? 6 the bedroom, could see that there was a knife on the bed and
7 A We -- Sergeant Newberry moved to this location to do 7 Mr, O'Kecfe was not armed. Fowever, because of his
B what is just a quick peek. To look around to sce if e could B non-compliance to commands, we needed to get him under coateol.
9 geloneye on Mr. 0'Keefe, if he had weapons, if there were & The ECD was selected because of the -- how quickly our taser --
10 weapons, where they were in the bedroom. And then we had one| 10 beeause ol how quickly it incapacitates the person. We can get
11 officer who would have a lethal option, his handgun, and | was | 11 them under control, get them out of house, and medical can come
12 the non-lethal option, which was the ECD or commonly referred | 12 in, and you don't contaminate the seene as if, you know, you
13 toasataeser. 13 were to use like say pepper spray or something.
14 Q So you're assipned a — Serpeant Newberry assigned a 14 (0  And how would pepper spray contamingie the scene?
15 lethal option and then a non-lethal option. 15 A You had -- there was {ots of blood so it was saft to
16 A Yes. 16 ngsume that there were open wounds. Medical has to treat that
17 Q Why don't you explain to the jury what a lethal 17 victim, and when we did contact Mr. O'Keefe, he was very close
18 option and non-lethal option and when you would actually use 18 proximity of Victoria, so we didn't want to centaminate her
19 those options. 1% injuries and, you know, through which weuld eventually
20 A A lethal option, just like we set an example would be 20 comtaminate any AMR or paramedics that handled her, tried to
21 g shoigun or handgun. T would be used if Mr. O'Keele wese 21 toke care of her.
22 armed, was continued an attempt to maybe injure an ofTicer or 22 Q At this point did you know whether or not Victoria
23 WVictoria any further. Non-lethal option, it can be used on 23 was dead or afive?
24 subject who is not compliant or not lollowing a lawful order 24 A 1did not know.
25 where, you kinow, the omcome is much — they're not hurt or 25 Q So once it was determined that you would be the
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1 non-fethal and Wat you actually would need to deploy the 1 A Yes,
2 taser, can you tell the jury what happened then. 2 Q Okay. And what happened then?
3 A We entered the bedroom. 3 A The taser cycles for five seconds to give you a
4 Q And when you say we, be real clear - 4 chance to take that person under controf, What -- you would
5 A Officer Conn, mysell and Officer Taylor entered the 5 use the taser and then assess how cffective it was working at
& bedroom with Sergeant Newberry [ollowing. T could sec at that & that point during that first five second cycle. Officer Taylor
7 point that Mr. O'Keefe was not armed. He was, however, waving | 7 moved in, and they werce able io get control of Mr. O'Keefe's
8 his arms away from us, repeating don't look at her, don't look 8 right hand, [ believe it was,
9 at her, and was attempting to pull ker shirt dows over her ] Q  Okay.
10 torso area. 10 A Orhis left hand, excuse me. His right hand was
11 Q Olkay. So he was saying don't look at her, don't lock 11 still free at the end of that five second cycle. Because there
12 ai her? 12 was lots of bload, you know, he was -- he had blood on his
13 A Ripht. 13 body, it was -~ I don't know if it was slippery for them or
14 Q Did he indicate to you whether she was dead or afive? 14 whatever, but because he was not under control, a second five
15 A Hedid not. 15 second cycle was used to get him control of his arms and legs
ig Q Did he ask for help [or Victoria? 16 befora he was taken out of the bedroom.
17 A He did not. 17 (}  And when you say he wasn't under control after the
18 Q  When he said don't look at her, don't fook at Ler, 18 first taser, what's -- was he -
19 were lhere any commands given to him? 19 A Tensing his muscles. Tensing his limbs. Atone
20 A Again, there were commands to move away from heror | 20 point they even lost control of him out in the living room.
21 put his hands up or put his hands behind his head and it became | 21 Q  What was his demeanor?
22 ashouting match. 22 A Struggling, didn't want o be taken out.
23 Q And then eventually you deployed a taser? 23 Q Was he saying anything at that point?
24 A Yes. 24 A No.
25 Q Okay. And did it hit the defendant? 25 Q So once he was taken out of the room -- well, who
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1 actually took him out of the room? 1 A --me.

2 A Officer Taylor. I remember Officer Conn, and there 2 Q He answered you. Okay. Once you were asking --

3 was another officer. I can't remember his name right now, 3 first you asked information about Victoria.

4 Q So you didn't actually physically assist in - 4 A Yes.

5 A No,1did not. 5 Q What kinds of information were you wanting to get

& Q --taking him from the room. Okay. Once hie was & [rom him?

7 taken from the room, do you know where he was taken? 7 A ldentifying, name, date of birth, social --

Gl A He was placed outside the door on the catwalk in g (  And what purpose do you try to get identifying

9 front of the apartment. 9 information from someone?
10 Q Did you have any contact with him afler he was taken | 10 A Because she's going down to the hospital. You know,
11 outside onto the catwalk? 11 what they can - blood type, anything like thal, that can help
12 A Mr. O'Keefe was crying. | tried to talk to him to 12 them when they're trying to assist her.
13 solicit information regarding Victoria's information or date of’ | 13 Q At this point did you have any idea who that woman
14 birth. 14 was?
15 Q Did he answer you? 15 A No.
16 A Not initially. And then after a moment he said you 16 Q And didn't respond?
17 puys are going to be mad at me, and T asked him well, 'mnot | 17 A No.
18 mad at you, what am I mad at you for? He said because -- 18 Q Okay. And you asked him another series of questions?
19 MS. PALM: Your Honor, if he couid just answer one | 19 A Yes.
20 question ata time. She asked did he answer you, and then we | 20 Q And what were those questions?
21 getawhole long conversation. 21 A 1repeated the same questions and at which paint he
22 THE COURT: Sustained. 22 did not answer, but stated you're going to be mad at me.
23 THE WITNIEESS: Yes, he answercd -- 23 Q Okay. So he spontancously made statements to you at
24 BY MS. GRAHAM:: 24 that point?
25 Q Officer - 25 A Yes
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1 Q He was -- he didn't respond to your aclual questions, 1 MS. GRAHAM: Allright.

2 but he made spontaneous statements to you; is that comrect? 2 THE WITNESS: He was non-responsive of ---

3 A That's correct. 3 MS. PALM: There's no question before him, your

4 Q And what statements were those? 4 Honor.

5 A You're poing 1o be mad at me. 5 THE COURT: Officer, wait until the next question.

6 Q And did you ask him why he was going 1o be mad at 6 BY MS. GRAHAM:

7 you? 7 Q Okay. So he made these statements to you? Did he

B A He stated, T didn't do this, she attacked me. B8 make any other statements to you?

9 Q  What was his demeanor? 9 A When we -- yes, he did.
10 A It struck me as odd because he was — 10 Q  And when was that?
11 MS. PALM: Objection, your Honor. She asked what was | 11 A When we moved him down stairs away from the crime
12 his demeanor, not whether it was odd to him or nat. 12 scene.
13 THE COURT: Sustained. 13 Q Okay. And what statements did he make at that point?
14 BY MS. GRAHAM:: 14 A Gave falsc information regarding Victoria's nctual
15 Q What was your impression of the defendant during your | 15 identity.
16 interaction? 16 Q What information did he give you regarding Vietoria's
17 A Not remorseful. 17 -
18 MS, PALM: Objection, your Honor, What his 18 A When I asked her -- when [ asked him the name, he
19 impression is is irrelevant. 19 pave me bwo different names. Victoria Whitmore {phonetic).
Z0 THE COURT: Sustained. 20 Victoria Witmarsh. Other than thal, he was non-responsive, and
21 MS. PALM: Speculation. 21 -
22 THE COURT: Sustained. 22 Q Did he ask you -- did he give you any other
23 MS. GRAHAM: Well, Judge, il's the presence sense 23 inlormation?
24 impression. He's there at the scene. 24 A He would later explain to me that they had been
25 THE COURT: 1 sustnined the objection. 25 dating for several years.
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MS. PALM: Your Honer, may we approach?
THE COURT: I think it's an appropriate question,
Counsel, at this point.
MS. PALM: I have another issue.
THE COURT: All right.
(Bench conference).
BY MS. GRAHAM::

Q In your duties as an oflicer, is one of your duties
trying to gather information about the descendant or the
injured victim at the scene?

A Yes.

Q Okay. And was there anybody there that you knew of
that may have that information lor you?

A Yes,

Q And who was that?

A Mr. O'Keefe.

Q Okay, Soiftrying to gather inlormation, | assume
to assist in the medical assistance of Vicioria --

A Yes.

(} -- you were {rying to gather information about her?

A That's correct.

Q And in doing so, did you ask the defendant questions
1o try to gather that information to help assist you in
determining who she was?

A ldid.
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Q Okay. You indicated, Officer, that he had given vou
false information at the beginning.

A Yes.

Q Did you determine at all whether or not he actually
knew Victoria?

A Yes.

Q And how did you determine that?

A He stated that they were in a dating relationship for
several year.

Q For several vears. Did he indicate how many years?

A No.

Q Okay. So he indicated to you that they had been in a
dating relationship for several years. Did he give you any
other identifying information or did you ask him any other
identilying information regarding Vietoria?

A Tdon't recall.

Q) Was there any other information that he volunteered
regarding Victoria?

A No.

Q) What was his demeanor while you were trying fo gather
this information to help assist Victoria?

A Wouldn't make eye contact, had kind of an aloof
stale. I could smell alcohol on his breath and elothes.

Q Okay. He was alool? What did his face look like?

A Just kind of like staring out into space.
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Q  What was the tone of his voice?

A Monotane and real soft spoken,

Q And that's a different tone than you heard from all
of the shouting upstairs when you were trying fo get him out of
ihe bedroom, 1 assume?

A Yes

Q Allright. So once you were able (o -- were you ever
able to determine the identity of, as we now know her as
Victoria Witmarsh from the defendant in this case?

A No.

Q MNo?

A We--no.

Q No, okay, What did you do then when you failed in
pathering information from the only person you knew af the
scene that was able to give you that information?

A We--

MS. PALM: Objection, your Honor. States facts not
in evidence in the question and argumentative.

THE COURT: I'm going to sustain the objection.
BY MS. GRAHAM::

Q Did you know of anybody else at the scene could give
you information regarding Victoria Witmarsh?

A No.

(Q  Afier the defendant indicated that he dated her for
over years, {5 it safe, | assume, to assume that e would be
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the one person that could provide all the necessary information
on her medical, on her identity, ef cetera?

A That's correct.

Q Next of kin.

MS, PALM: Again, argumentative, your Honor.
THE COURT: Well, it's calling for speculation. I'm
going to sustain the objection.
BY MS. GRAHAM::

Q Did you ever become aware of the identity of Victoria
Witmarsh?

A Yes.

Q Whas that through the defendant?

A No.

Q Okay. After you tried to elicit the information
about Victoria, what did you do then?

A Tbegan just looking through our SCOPE records to try
and get ns much information I could about her and Mr. O'Keefle
through our computer terminal,

Q And were you able to determine the identity through
SCCPE?

A Yes.

Q Canyou--

MR. SMITH: Judge, can we approach?
THE COURT: Which party are you relerring to,
Counsel.
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1 MS. GRAHAM: Of the victin. 1 MS. PALM: Objection, your Honor. Relevance,
2 THE COURT: Okay. 2 THE COURT: Overruled,
3 {Bench conference). 3 THE WITNESS: Yes, it is.
4 BY MS. GRAHAM:: 4 BY MS. GRAHAM::
5 Q At this point did you knew the identity of Brian 5 Q s it typical to do that?
&  O'Keefe when you were talking to him? 6 A Itis typical,
7 A Yes. 1 Q Okay. On every scere that you're dispatehed to?
8 Q And how did you know that? 8 A No, it's not. 11 would be typical for a homicide
a A That was given by Mr. O'Keefe. 9 investigation.
10 Q SoMr. O'Keefe actually gave you his identifying 10 (At this point was it determined that Victoria was, in
11 information? 11 fact, deceased?
1z A Yes, hedid. 12 A I (indiscernible) -
13 (Q Okay. Once you received the information that you 13 MS, PALM: Objection. Lack of personnl knowledge, it
14 need, what did you do then? What part of the investigation did | 14 sounds like.
15 you then paricipate in? 15 MS. GRAHAM: Sounds like. Judge, he hasn't answered
16 A 1--at that poing violent crimes and homicide had 16 the --
17 responded. 17 THE COURT: Did you know, Officer?
18 @ Okay. Did you lenve the scene at that point? 18 MS. GRAHAM: -- question.
19 A No, I did not. 1 gave a taped interview to the 19 THE COURT: Did you know, Officer, at the scene that
20 homicide detective. 20 she was decensed?
21 Q Okay. 2 THE WITNESS: Onee homicide responded, yes, your
22 MS. GRAHAM: Court's indulgence. 22 Honor.
23 BY MS. GRAHAM: 23 THE COURT: Okay
24 Q And is that typical to give a taped interview to a 24 MS. GRAHAM: Court's indulgence.
25 homicide detective? 25 BY MS. GRAHAM::
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1 Q Do you recal] while you were in the apartment and L apartment when you entered, 1 understand there were other
2 Officer Conn was trying to negotiate with the delendant whether { 2 officers already there. 1 just (indiscernible) a couple
3 or not Officer Conn indicated that he wanted to get an 3 different things so | want to clarify some things.
4 gmbulance to Victoria? 4 A Sure
5 A When 1 amrived, paramedics and fire department were 5 Q Do you recal} whether the lights were on or off in
& alrendy standing by. 6 the living room when you entered?
7 Q  And why would they be standing by? 7 A Off
8 A Because of the dynamic situation that they're - 8 Q Do you recall whether the bedroom lights were on?
9 they're not permitted to go in until the scene is made sale. 9 A Bedroom light was on, There was light, yes.
10 Q And when Officer Conn indicated to the defendant that | 10 Q The bedroom that Mr. O'Keefe was in?
11 he would like to get Victoria some medical nssistance, what was | 11 A Yes.
12 the defendant's response; do you recall? 12 (} The other bedroom light was off?
13 A Aguoin, shouting back and specifically fuck you over 13 A Tdon't know.
14 and over. l4 Q Youdon't recall?
15 Q So really, all he had to say was fack you? 15 A No,ldon't.
16 MS. PALM: Objection, your Honor. Argumentative. 16 Q Do you recall whether the kitchen lights were on or
17 THE COURT: Sustained. 17 ofl?
18 MS. GRAHAM: I'll pass the witness at this time. 18 A There was a dim light. I don't know where -- what
19 THE COURT: Cross. 1% the source was in the kitchen.
20 MS. PALM: Thank you. 20 Q Now, you described being stacked up in a four man
21 CROSS-EXAMINATION 21 elemeni outside the hallway before entering the room.
22 BY MS. PALM:: 22 A Yes.
23 Q Good aftenoon, OfTicer Ballejos. 23 @ And who was in that stack up?
24 A Hi 24 A T know that Officer Conn was in {ront of me, and
25 € I just want to po back to the conditions of the 25 Officer Taylor was 1o the back.
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Q Sothe three of you?

A There was a lourth officer. Don't know who it was.

Q Okay. And as you enter, did you see Ms. Witmarsh's
feet showing from the end of the bed?

A 1did.

Q And can you clear the scene? Do you know how to do
that? Thank you.

A You're welcome.

Q Could you point out on the crime scene diagram what
position Officer Conn went into when he got into the room.
Where was he?

A [don't know. My area of responsibility was Mr.
O'Keefe.

Q Okay. So you don't know where in the room Officer
Conn was or Officer Taylor or Sergennt Newberry?

A P knew Officer Taylor was of to my right.

Q Okay. Could you point out where, then, you and
Officer Taylor were.

A Itwould be have been — excuse me. About there and
Officer Taylor off to my right.

Q Okay.

A Atthe foot of the bed.

Q Okay, so you're kind of in between the bed and the
dresser?

A Exactly.
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Q Okay, Do you recall if Officer Conn was in front of
you or behind you?

A He would have been to the side or to the back. Not
in front,

Q Okay. Now, you testified before that you used the
X-26 taser.

A Yes

Q Asopposed positive the m-267 Those are the two
options.

A Um-h'm.

Q Okay. And do you recall how many volts of
electricity comes out of that taser?

A There's 2.23 amp years, | believe it is. Voltage is
just what the taser operates off of. It's not what the - is
detivered to the subject.

Q Okay. Would you dispute that it's 50,000 volts if’
somebody else had testified to that?

A Excuse me?

Q 50,000 volts, Would you dispute that thal's the
voltage? Even whether it's delivered or not, that's the
voltage.

A That is the voltage.

Q Okay. And so you fired two probes, and then they
remain intact for the second firing.

A Yes.
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Q And the wholc peint of the tascr is to disrupt
muscular control,

A Yes, it is.

Q Andin effcet it causes muscle spasm so that the
person tazed is rendered immobile.

A Exactly.

Q Okay. And the first five second cycle did not couse
Mr. O'Keele to go completely immobile.

A That's correct.

Q And do you know whether taser sheck can -- whether
the effectiveness of a taser shock can be altered by the use of
alcohol?

A Yes, it can.

Q So a person might not be tazed as completely if
they're drunk?

A That's correct.

Q Okay. So as you enter there, can you show the jury
where Mr. O'Keefe was laying on the screen.

A At this location here kind of lateral with Victoria.

Q Did you see him touch Victoria while he was laying
there?

Only to pull down her shirt.

Okay. Did you see him rub her head?

No.

And he's pulling her shirt down, he's saying don't
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look at her, don't look at her.

A That's right.

Q It's fair to say he was acting kind of erratic from
some of the things he was saying?

A Yes

Q Now, can you describe for me at what point Officer
Taylor first made contact with O'Keefe. Was it before, afier,
during the first taser cycle?

A During the five second cycle.

Q Okay. And during that cycle he actually had his
hands on him?

A Yes

) And because of the difficulty getting his right arm
and he was tazed again.

A Yes

Q And [ assume that that -- the need to not get oo
close to him is partly due to the Hepatitis C that yeu were all
afraid of.

A (Indiscernible) partial.

Q Itwas aconcern?

A Yes

Q Do you recall how Officer Taylor go over to the other
side of Ms, Witmarsh's body to arrest him?

A OITto my right, across her feet to get to the side
and back of Mr. O'Keele. '
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1 @ Do you recall testifying at the preliminary hearing 1 Witmarsh's body taking Mr, O'Keefe into physical custody?
2 that he did not need to siep over her body because there was | 2 A Yes.
3 room to the right of her body? 3 Q And those two officers would be Hatchet and Taylor?
4 A Yes. 4 A Yes
5 Q  And at the time at the preliminary hearing you didn't | 5 (Q Okay. Do you know if they bumped her body a{ all
€ recall thal a dresser was there. 6 petting over there?
7 A No, I did not. 7 A No.
8 Q Okay. Looking at the crime scene, do you dispute 8 Q  You don't know?
9  that that's accurate? 9 A They wouldn't have, no.
10 A No, I don't. 10 Q@ They would not have?
11 Q Okay. So he actually did have to step over her body?| 11 A No.
12 A He would have, yes, her [eel. 12 Q Are you sure they didn't?
13 Q Okay. Who assisted Officer Taylor on the other side | 13 A Yes.
14 ofthe body? 14 (3 Because you're watching her body the entire time?
15 A Officer Hatchet (phonetie). 15 A DBecause I'm watching them move in. 1-—- he's stil}
16 Q OfTicer Hatchet? 16 - he's - I'm still responsible for my taser wherever it, you
17 A Yes 17 know, it may go. [Tthe cartridge falls off or anything like
18 Q Did Sergeant Newberry ever po over there? 18 that, so I'm watching them in my line of sight to malke sure
19 A Ddon't recall him at that location. Just from 19 that! don't mask them with the taser.
20 outside the door. 20 Q [fanother ofTicer said it was possible that they
21 Q Did Officer Conn ever go over there? 21 bumped her body going over there, would you dispute that?
22 A ldon't recall. 22 A [fthey saw it, I couldn't, | guess.
23 Q Did you ever po over there? 23 Q Okay. Do you recall whether anybody had to go over
24 A No. 24 the bed to pet on the other side over to --
25 Q So two officers are on the other side of Ms. 25 A Idon't
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1 Q - arrest - you don't recall or it didn't happen? 1 A No.
2 A Tdon't recall. 2 Q¢ So--
3 Q 1t might have happened? 3 A Ifthat's his recollection.
4 A Maybe, 4 Q - you could be incorrect about that?
5 Q Could you tell me again what three officers carried 5 A [ would go with it.
6 Mr. O'Keefe out of the bedroom? 6 Q Okay. So Officer Conn would be right?
7 A 1remember it had was Officer Hatchet and Taylor, and | 7 A May I--1'd like to -~ you know, if ['m allowed to
8 Idon't recall the third person. 8 answer.
9 Q If Officer Conn testified that just he and Officer ] Q  Well, that --
10 Taylor carried him out, would he be wrong? 10 THE COURT: Answer until there's an --
11 A Ifthat - T don't know what you mean by that? 11 BY MS.PALM::
12 Q Well, il Officer Conn testified that it was only him iz Q — Officer Conn could be right --
13 and Officer Taylor that carried Mr. O'Keefe out, is that 13 THE COURT: -- okjection.
14 incorrect? 14 BY MS.PALM::
15 A It depends on how you're stating that question. 15 Q --isayesorno,
16 There were -- there were four officers once he was taken outof | 16 A Sure.
17 the bedroom -- 17 Q Sure he could be right?
18 Q I'masking -~ 18 A Yes.
19 A --that carried him out — 19 Q Okay. Did you see Mr. (FKeefe being put in the
20 Q --taking out of the bedroom. 20 living room?
21 A --of - ont of the apartment. 21 A Yes,
22 Q The question is 1aking out of the bedroom. You said 22 Q Arc you aware of any injures that occurred to Mr.
23 it was Officer Hatchet and Officer Taylor. If Officer Cann 23 (FKeefe when he was being arrested?
24 testified that it was him and Officer Taylor, would he be 24 A There was a possibility when he was - he fell and
25 wrong? 25 his head was drug across the carpet in the [iving room.
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Q Ifyou testified at the preliminary hearing that you
did not recall an injure to his forehead, but he was put on his
[ace in the bedroom because he fell, is that correct?

A He fell. At what paint -- you have to understand
it's a very dynamic situation. [t was at one point because of
his body tensing his muscles, they weren't able to kecp control
of him, and he fell on his face in — on the floor. They
picked him back up, completed removing him out. [didn't
notice any -- you know, I didn't notice the mark until it was
shown in the photos.

Q My question is did he fall once or twice? Did he
fail in the bedroom and the living room or just the bedroom --

A Once. Once.

Q -- orjustthe living room?

A Where it happened, [ don't know.

Q Okay. Sir, if you don't know an answer to something,
could you tell me you don't know?

A Not in the manner that you're asking it, Ma'am. He
fell once. The specific focation through thal -- through this
corridor, I'm -- T couldn't tell you il it happened here, here
or here, but he did falt - he did get dropped because of loss
of control.

Q Okay. So outside on the balcony you testified he
said | didn't do this, man. She tried to stab me.

A Yes.
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Q  You also just testifted that he said you're gaing to
be mad at me prior to saying that.

A That's correct.

Q Do you recall that? Your testimony at preliminary
hearing was you guys are mad al me, you guys are mad at me.
Not you're going to be mad at me. Do you think your
preliminary hearing testimony was right or today's testirony is
right?

A Tt's word play. He was concerned with us being angry
with him.

Q Okay. Bul it's -- you understand this is very
important?

A Well, yes, ma'am. But you also have to understand 1
recatled the statement as he was concemed with us being snpry
with him.

Q Okay.

A The exact words I'm not —

Q But you said an exact quote, and that's why I'm
asking you. So you can't remember today what the exact guote
was?

A No.

Q Okay. Do you recall testifying at the preliminary
hearing that Mr. O'Keefe smelied real heavily ol alcohol?

A Yes.

Q And do you recall he actually fell asleep in the back
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of the patrol car?
A He did.
Q Do you recall previously stating that when you asked
Mr. O'Kecte for Ms, Witmarsh's name he pave the name Veronica?
Yes,
And then he changed it to Victoria.
Yes.
(Q Do you deny that this is the first time you've ever

P e

mentioned a difterent last name?

A No.

Q You ugree that today might be the first time you ever
mentioned that he gave n wrong fast name?

A In court, yes.

Q So when you testified at the preliminary hearing you
did not say Whitmore?

A Maybe [ didn't. T don'i -- if I can fook at the
record. I don't recall,

Q You don't dispute «- if I tell you that it's not in
the preliminary hearing testimony, you don't dispute that?

A That's fine.

Q IfItell youit's not in your statement that was
recorded, you don't dispute that?

A That's fne.

Q Now, you testified that there was a ot of blood on
the bed. You never saw Ms. Witmarsh's body on the bed?
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No.
Just on the floor.
That's correct.
Does Metro have a policy to call for medical
assistance to check the heaith of somebody wha's been tazed?

A Yes.

Q And do you recall whether anybody checked en Mr.
O'Kecfe?

A ldon't.

Q Mihey did, it wasn't at a time when you were
attending him?

A Itwould -- exactly.

Q  Was it your job to stay with him ouiside?

A Not initially, no.

Q Did you transport him to the detective's offices for
an interview?

Pl el

A 1did not.
Q Do you know who did?
A No, I don't.

Q Do you recall testifying at preliminary hearing that
you had 1o do a use-o[-force report?

A That's correct.

Q Can you explain what that is?

A Any time force is used on a subjecl, a reportable
force would be where there's some type of injury or. in [act,
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1 when a taser was used, vou document that incident to basically | 1 A Right. And I'm not going to contaminate it.

2 explain why you used it, what was the outcome, and, you know,] 2 Q Soin speaking about Mr. O'Keefe's demeanor, you had

3 the basic premise of the call. 3 said he was staring out into space and monotone.

4 Q  And is that a written document? 4 A That's correct.

5 A 1t's now done on computer format. 5 (Q Okay. He never challenged vou to fight?

6 Q Okay. And you did complete a computer form - & A No.

7 A Yes. ’ 7 Q And you never at any time saw him with a weapon in

8 Q - for the use of force? Would that have been only 8 his hands?

S you that did ane because you were the one that used the taser? | 39 A No, Idid not.
10 A Yes. 10 Q Okay. And although there was a knife on the bed, he
11 Q  And would the case detectives have access to that 11 was some distance from il laying on the {loor.
12 report if they needed to get it? 12 A That's correct.

13 A They would, yes. 13 MS. PALM; Pass thc witness, your Honor. Thank you,
14 Q Now, you were saying in response fo questions thatas j 14 THE COURT: Any redirect?
15 far as you knew, Mr. ('Keefe was the only person who had Ms.[ 15 MS. GRAHAM: Briefly, Judge.
16 Witmarsh's identity. 16 REDIRECT EXAMINATION
17 A Yes. 17 BY MS. GRAHAM::
18 Q Were you aware that her purse with her wallet and 18 Q Officer, I'm showing you what's been marked as
19 driver's license was right therc on the kitchen sink? 19 Defendant's Exhibit U. Is that where you saw the weapon?
20 A No, I wasn't, 20 A I
21 Q Were you aware that she had other mail and other 21 Q The knife?
22 items in the house with her name on them? 22 A Yes.
23 A [t was a crime scene. Weren't permitted reenter. 23 Q Canyou tell the jury what that depicts?
24 Q There were people in the crime scene still. You were 24 A Excuse me?
25 outside. 25 Q Tell the jury what that is a photo of.
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1 A H'saphoto of the bed that was in the bedroom where 1  Did both prongs hit the defendant?

2 the Victoria and Mr. O'Keefe were when we arrived. 2 A Yes

3 Q Okay. And can you point to the knife that you saw on 3 Q They both did?

4 the bed. 4 A Yes

5 A Here. 5 Q Okay. And you testified on cross that your line of

6 Q Okay. And you testifted that Mr. O'Keele wasn't near & sight was focused on the taser and preserving that -- am [

7 the knife; is that right? 7 getting that right?

B A That's correct. g A When - if I can, when we go into a room, my area of

9 Q Victoria wasn't near the knile either, was she? 9 responsibility was Mr. O'Keefe.
10 A No, she was not. 10 Q Okay.
11 Q Now, you were asked some questions hy Ms. Palm about | 11 A And my pariners are going to assess on their own how
12 what officers were actually detained and took the defendant 12 they're poing to gel — once they see an opportunity to move in
13 into custody. Where was your line of sight when you were 13 and take that person under control.
14 looking in the apariment or in the bedroom at that point? 14 Q Okay,
15 A Focused on Mr, O'Keele. 15 A My entire time is because now I've deployed and used
16 Q Okay. Now, you testificd that you had deployed the 16 taser is to assess his actions. You know, whether one is going
17 taser. 17 to be good enough or if a second cycle is necessary.
18 A Yes. 18  And once the first round of — once the laser was
19 Q Are there two prongs on the taser? 19 deployed the first time, he wasn't able ta be under controf; is
20 A There are. 20 that what you testificd to?
21 Q Okay. The first {ime that it was deplayed, is that 21 A That's correct.
22 --am [ using the correct terrn deployed? 22 Q Okay. So would it be fair to say that your Jine of
23 A Yes 23 sight was directly on that area, and you couldn't necessarily
24 Q Is that what you call it, deploy? 24 recall which officers actually took him into custody --
25 A Yes. 25 A That's correct.
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1 Q --inthe bedroom? QOkay. You know what officers 1 demennor?
2 were at the scene? 2 A It was aggressive, not-compliant.
3 A And those specifically officers that had handled him 3 Q Okay. Soeven afier he was tazed, his demeanor was
4 at some point between the bed and outside the door. 4 aggressive and non-compliant?
5 Q Okay. But are you sure herc today what oflicers 5 A Yes.
& actually were able 1o take his hands and feet and remove him & Q Okay.
7  from the bedroom? 7 THE COURT: Any recross?
B A No,I'mnot. 8 MS. PALM: No more questions, your Honor. Thank you.
9 Q Okay. During the preliminary hearing do you ever g THE COURT: All right. Any questions from Lhe
10 even recall anybody asking you if the defendant gave you a 10 jurors? Allright, thank you, Officer. You're instructed not
11 false last pame for Victoria? 11 to diseuss vour testimony with any other witness involved in
12 A No, I don't, 12 this case until Lthis matier is finally resolved. Thaok you [or
13 MS., GRAHAM: Court's indulgence. 13 your time, sir.
14 BY MS. GRAHAM: 1a THE WITNESS: Thank you, your Honor.
15 Q  Once again, why did you decide to deploy the second | 15 THE COURT; Next wilness For the State.
16 round of voltage? 16 MR. SMITH: Judge, the State calls Sean Taylor to the
17 A Just the totality of the circumstances. Large 17 stand.
18 amounts of blood that was contaminated with communicable | 18 THE MARSHAL: Detective Taylor, if you'll reriain
19 disease, subject not being under control in a -- 19 standing, please.
20 Q When you say under control, specifically, what do you | 29 OFFICER SEAN TAYLOR, PLAINTIFF'S WITNESS, SWORN
21 mean not under control? 21 THE CLERK: Please be seated. State and spell your
22 A Under control would be at this point now where he 22 name for the record, please.
23 can't be spoken to. He's going lo be placed in cuffs and 23 THE WITNESS: Sean Taylor. Sean is spelled S-e-a-n.
24 removed from the focation. 24 Taylor, T-0-y-l-0-1.
25 Q And why wasn't he under control? What was his 25 MR. SMITH: May t proceed, your Honor?
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1 THE COURT: Yes. 1 was Building C as in Charlie, Apartment No. 35. We went inside
2 MR, SMITH: Thank you. 2 and we -- there were multiple officers inside ol a dark living
3 DIRECT EXAMINATION 3 oom, and Officer Conn was yelling into the back northwest
4 BY MR. SMITH:: 4 bedroom talking to a subject that was apporently inside and was
5 Q Now, Mr. Taylor, how are you presently employed, sir? 5 yelling back at him.
6 A T'madetective with the Las Vegas Metropolitws & () Okay. For the record, I'm going to place a copy of
7 Police Department. 7 what's already been admitted into evidence as State's Exhibit
8 Q How lang have you been working for the Metropolitan 8 1. Docs (his appear ta be a diagram of the apartment of which
9 Police Department? 9 you are speak?
10 A Fouryears. 10 A Yes, sir, it does.
11 Q Were you working as — actually, strike that. Were 11 Q Okay. And now, can you kind of jusi walk us through
12 you working for Metropolitan Police Depariment back on November | 12 your involvement in this case.
13 5th, 20087 13 A Yes, sir. 1entered the apariment. 1¢ was mysell
14 A Yes, I was on patrol with problem solving unit. 14 and my former partner OfTicer Batlejos, and my sergeant was
15 Q Ckay. 5o back then you were a patrol officer? 15 wilh us as well. And [ stood behind Officer Conn, who was
16 A Yes, 16 standing -- I don't know if'l can point -«
17 ¢ Recently promoted? 17 Q  You can actually touch it.
18 A Yes. 18 A Oh, okay. He was standing here,
19 Q Okay, Did you happen to respond to 5001 El Parque -- 19 Q Ckoy.
20 A Yes, sir, [ did. 20 A And I stood behind him Lrying to get a view into the
21 Q - pursuant to a woman bleeding? 21 back northwest bedroom.
22 A Yes. 22 Q Okay. Now, you just testified that you heard some
23 @ OCkay. Why don't you tell us what happened when you 23 yelling going on.
24 armived at (he scene, 24 A Yes, Officer Conn was yelling to a male asking him to
25 A 1arrived at the scene, went to the second floor. It 25 come oul, and there was a male voice saying come on in, come on
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(} Okay. Please proceed.

A The male was still yelling for us to come on in, and
Officer Conn was yelling for the male to come on oui because we
didn't know il we were being baited inside or what. So for
officer salety reasons, of course, we didn't proceed at that
moment. And then Sergeant Newberry, who was my sergeant ot the
time, e stood on the far wall that was here, and he told us to
cover him on the wail white he took what we would call a quick
peek, which is just a quick peck around the comer into the
back northwest bedroom.

(2 Okay. Then what procceded to happen?

A Sergeant Newberry pecked around into the northwest
bedroom. He iold us that he could see o male Jaying on the
Moor proned out and that he could see his hands, and that his
hands werc empty.

Q Okay. Then what proceeded?

A At that point Officer Ballcjos, 1 don't know how he
got it, but he ended up with Officer Conn's taser, and we
stacked up preparing for entry into the bedroom.

Q Could you sce inside the bedroom af this point?

A No, sir, I could only see light coming from the
bedroom, 1 was behind two oificers at the time.

(@ Okoy. What happened next?

A Officer Conn was first, Officer Ballejos was stacked
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up behind him, and 1 was behind Ollicer Bailejos, and we then
made entry into the room.

Q Okay. When you made entry into the room, what
happened?

A We confronted a male who was later identified as Mr.
O'Keefe. He was laying on the floor. His head was facing to
the west. His feet was facing to the east, and he was laying
on his right hip, and there was a female that was laying next
to him.

Q Okay. Incidentally, Detective, do you see that male
present in court today?

A Yes, [ do

Q Can you paint to him and identify what he's wearing
for the record, please?

A It's Mr. O'Keefe. He's wearing a what looks tke a
charcoal colored suit,

MR. PIKE: We'll stipulate to the identity.-

MR. SMITH: Thank you, Counsel.

THE COURT: All right, thank you, Mr. Pike.
BY MR. SMITH::

(Q What happened next, Detective?

A Oficer Conn contitued to give orders for Mr. O'Keefe
to get away from the female.

Q Did Mr. O'Keefe comply with those orders?

A No, sir, he didn"t.
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Q What happened next?

A He continued to give orders. I then holstered, moved
around to the right side near Mr. O'Keefe's legs, and | began
to yell at him giving orders for him fo lay on his stomach and
put his hands behind his back.

Q Now, when you say | holstered, what do you mean?

A ['had my weapon oul when [ went info the room.

Q Okay. And then you just testified that you gave
orders to Mr. O'Keefe, and he didn't comply with those orders
either?

A No, sir.

Q Okay. Then what happened?

A Then at that point Officer Ballgjos yelled taser,
taser, laser, which obviousty means that he was about to use a
taser.

Q Okay. And then did he deploy said taser?

A Yes, he did.

Q And what happened?

A The taser struck Mr. O'Kcefe, and he appeared -- the
taser appeared 1o be getting -- fo be painful, however, 1 could
see he could still move his arms, and 1 was waiting for him to
tense up completely.

Q Okay. Did that happened?

A No, he was still able to move his arms afler the
first cycle of the taser.

Page 156

ROUGH DRAFT TRANSCRIPT

=
P A B = T VL R PY IR AN I

[y
=

—
D

i SR STRR e
(Vo 2 w v JENE e O S Ot

3]
o

[ I A B LS AN R SN
i L )

w

Q Okay. Immediately afier the first cycle of the
taser, did you atlempt to apprehend him? Or actualiy, not
apprehend him, but to gain control over him?

A Twas still attemnpling to give orders, and then
Officer Ballejos started a second cycle of the taser, and at
some point during that second cycle | got control of his left
arm that was lingering higher in the air.

Q Okay. Letme just try and make sure that this is
clear. Officer Ballejos deploys the taser once; is that --

A Yes, sin

Q@ Okay. And afier {he taser censed, then did you issue
commands for him to comply?

A Yes, [ issued more commands.

(Q And the defendant stilt did not comply?

A No, sir, he didn't.

Q And at that point a second taser cycle was
administered?

A Yes.

Q Okay. And then that's when vou were able to grab his

A 1was able to get control of his lefl arm.

Q Okay. And then what happened?

A 1was yelling for him to give me the other arm during
the second cycle, and I could stiil see that he could move it.
However, he wouldn't give it to me, and as the cycle ended,
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Officer Conn took control of his left arm, and [ was able to
get control of his right anm and get it into the second
handcuff.

Q Okay. Sois it your testimony that even though the
defendant had been tazed twice, you still nevertheless had to
use force to completely gain control of the defendant?

A 1had to twist his arm into a real wrist lock to get
it behind his back. I had to pull his arm --

Okay.

-~ to get into the second handeuif.

Okay. Then what happened, Deteelive?

The --

I'm sorry, then what happened, Detective?

We then lifted Mr. O'Keefe, and we carried him out
into the living room.

0 Did you happen to notice while -- actually, strike
that. How long would you say that you were in the bedroom?

A Tcan'trecall, Tt wasa -« had to be a matter of
seconds.

Q Okay. Were you able to kind of get a panoramic view
of the bedroom itself or were you mainly focused on the
delendant?

A [ was mainly — when 1 was going in, [ was focused on
the bed because that was the only thing I could see. Butl when
I was there, | was mainly focused on his hands and his waist
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because I was concerned nbout weapons,

Q Okay. And forgive il already testified to this, but
was there nnything unusual about the hed?

A There was blood all over the bed.

Q Understeod,

MR. SMITH: Judge, thank you. I'll pass the witness.
THE COURT: Cross-examination.
MS. PALM: Thank you.
CROSS-EXAMINATION
BY MS. PALM::

Q Good alternoon, Officer Taylor or Detective Taylor.

A Tine, Ma'am. Thank you.

Q@  Let's start with the fights. Can you tell me what
liphts were on when you came into the apartment.

A 1believe the living room and kitchen was dark. And
although 1 was [ocused on the back northwest bedroom, T also
believe that the bathroom and the hallway lights were on. The
back bedroom and the northwest bedroom that we ended up going
to, the lights were definitely on as well.

Q Sothat would mean the bathroom door was open, if you
saw the light in the buthroom.

A T1--

You're talking about the bathroom --
1 don't recald if it was --

L0 0

-- between the bedrooms.
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A Yes, I'm talking ahout the bathroom that would he
here.

Q Ckay.

A 1don't remember if the door was completely open or
not, but I remember sceing light coming from that room and in
the hallway there was a lot of light.

Q And do you recall whether the bedroom was lit with an
overhend light or light on a night stand or the bathroom light?

A No, Ma'am, 1 don't recall where the light was.

Q Okay. Sowhen Sergeant Newberry looked in. he just
took a quick peek, but at that time he saw Mr. O'Keele laying
on the floor and he could see both hands; is that --

A Yes, ma'am, I believe so. Hetold us he could see
the male proned out on the floor and both of his hands were
empty.

Q Okay. And he had no weapons in his hands that
Serpeant Newberry could sce.

A That was my belicf at that time hased on what he told
LS.

Q And that proved to be true when you went into the
room, was it not?

A Yes, ma'am.

Q Okay. And you never saw him in any other position
prior to beinp taken into custody?

A No, Ma'am, he -- when he went in he was still laying
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on his right hip and his head was facing to the west and his
feet were facing --

Q  Okay.

A - to Lhe cast.

Q Can you show us on the diagram when you entered (he
bedroom where Gfficer Conn took a position of cover.

A When we entered the bedroom?
Yes.
Well, there was reaély no cover.

oo 0

Well, | mean covering, 1 guess, Mr. O'Kecfe with a
gun from my vnderstanding.
A Yes. Initially, Officer Conn was somewhere here.
I'm sorry, I'm trying to get sor of like -- a little bit west
ol the comer ol that bed, he was standing Lhere. 1 was
pointing around him 1o the left because I'm left handed.
Somchow i remember that. And Gflicer Ballejos was somewhere to
the right initially.
Q¢ Ckny. So where would you have been? Could you mark
A [was--
¢ --on the screen.
A --still third in the stack when we went inside, and
when we stacked up, CfTicer Ballejos had less lelhal cover with
a taser to tie right of Officer Conn, [ had leaned - 1 had
reached around -- 1 was still standing directly behind him, but
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1 I'had reached around and was pointing my weapon with my - | 1  while you were standing there?

2 Q So you're reaching — 2 A No, Ma'am, but | did want him to stop rubbing ber

3 A --and that was just for o matter of seconds 3 head.

4 initially upon entry. 4 Q And he never threatened you while you were standing

5 Q Would that be reaching aver the bed? 5 there?

& A [ didn't have to lean over the bed. [ had an angle. 6 A No, Ma'am.

7 Q Okay. 7 Q Soas Officer Ballcjos deploys the taser, you go Lo

8 A So I wos making sure I wasn't masking Officer Conn's B the other side of the body?

9  buack. 9 A Yes, ma'am. Before that when he wouldn't listen to
10 Q And at that time Mr. O'Keefe was laying on his lefl 10 Officer Conn's commands, 1 knew at some point one of us may
11 side facing Ms. Witmarsh's body; is that correct? 11 have to go hands on, so I holstered up and I moved around.
12 A No, Ma'am. Actually his right hip was on the ground. § 12 @ Okay. Were you the only one that moved around at
13 Q Or his right side, I'm sorry. And so he was facing 13 that point?

14 her body, sort of face to face with her? 14 A 1don't recali what the other officers did, if they
15 A He was looking at her, yes. 15 stayed stationary or not.
16 Q Okay. And what was he doing with his hands? 16 (Q After the second cycle when you guys were still
17 A One hand was hovering aver her body. The other hand | 17 trying to et him under conirol, how many people were on the
18 was sort of ruhbing the top of her head -- 18 other side of the body?
19 Q  Okay. 19 A 1don't recall if Officer Ballejos or Officer Conn
20 A -~ back and forth. 20 were on the other side of the body. [ know [ was standing here
21 Q And you could see his face at the time? 21 justenst of the body like --
22 A [could see — I didn't look directly at his face, 22 Q Could you mark it?
23 hutl could see his face. He was looking at her, and he was 23 A H'skind of hard with my finger, but I was standing
24 still yelling. 24 af his feet but below her [zet because she was much shorter.
25 Q  Aod you never saw him try to hit her or harm her 25 So there's no -- but | was standing east of her feet.
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1 Q  Well, ifl — i['[ tell you that's a dresser there, 1 her?

2 were you still standing there? 2 A Ldon't know if Officer Conn stepped over her or not
3 A I'm trying 1o mark just north of the dresser, I'm 3 to lift Mr, O'Keele.

4 sorry, or just west ol the dresser. But I was - there wis 4 Q Okay. Do you recall whether any officers had o step

5 room for me to stand below her feet and ripht over his feet. 5 aver the bed?

& What I recall, the body was not —- the -- her [eet were not é A 1don't recall.

7 touching that dresser when 1 was in there. 7 (3 Okay. Is it possible officers went up onio the bed

] MS. PALM: Court's indufgence. 8 to geton the other side?

9 BY MS. PALM:: 9 A IT it oceurred, 1 didn't see it.

10 Q Officer, looking at the State's Exhibit 8, does that 10 @ DButit's possible?

11 help you remember whether you had reom to stand below her feet? | 11 A Well, of course, it's -- all officers —

12 A Yes, that does help me remember. Her leel were -1 12 MR, SMITH: Judpe, I'm geing to object. I'm going to

13 was able to stand there without stepping on ler. 13 object in that it catls for speculation,

14 Q Inwhat aren? 14 THE COURT: Sustained,

15 A | was standing approximately here, and | remember at 15 BY MS. PALM::

16 one point | even straddled Mr. O'Keefe's leps. 16 (0 Okay. Youdon't know whether any officers had to o
17 Q Okay. So did you ever have to step over Ms. 17 up over the bed?

18 Witmarsh's body? 18 A No, Ma'am, I didn't see any one step over the bed.

19 A No, 1 don't remember ever toking any eftfort to step 19 Q Soin carrying Mr. O'Keefe out of the bedroom, which
20 over her body. 1 do remember, however, that at one poini 1 did 20 officers carried him out?

21 straddle Mr. O'Kecle's, his legs around the shin area, z1 A It was myself and Officer Conn.

22 Q So you never had to step over any portion of her body 22 Q Okay. And just you two carried him out of the

23 1o get to the other side to arrest Mr. O'Keefe? 23 bedroom and into the living room?

24 A Tdon't recall ever stepping over hier. 24 A Yes. ma'am.

25 Q Okay. Do you recat] any other officers stepping over 25 Q Okay. So Officer Hatchet — was Officer Hatchet ever
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1 inthe bedroom? 1 carrying him?

2 A No, Ma'am, not when [ was in there. 2 A Full's a possibility, I just don't recall any

3 Q Okay. Do you recall whether Mr. O'Keefe had any 3 injuries.

4 injury on his forehead at the time you arresied him? 4 Q Okay.

5 A Idon'trecall if he had any injuries. 5 A But there's absolutely - it's possible.

6 Q Okay. And he was not put on his stomach in the 6 Q Afier the living room, you carried him out onto the

7 bedroom during the arrest process; is that correct? 7 terrace.

B A No, Ma'am. 8 A Yes, ma'am.

9 Q He was not? 9 Q And you set him up?
10 A No, Ma'am. 10 A Yes.
11 Q Okay. And when you carried him out into the living 11 Q Okay. So he was never laid in a position on the
12 room, did you kay him on his stomach or sit him up or what did | 12 terrace ta injure his forehead?
13 youdo? 13 A No, we put him on the ground and then we sat him up.
14 A Inthe living room he did end up laying on his 14 Q Okay. But he was never in a position to be injured
15 stomacil. 15 out there; is thal correct?
16 Q Okay. Was there ever a time when you dropped himon| 16 A I'msorry, | reatly don't understand the question,
17 his face? 17 What is — Lthere's a lot of posilions where someene could get
18 A No, Ma'am. 18 injured.
19 Q So you never put him in a position where he would 19 Q Did you put him: in a position en the terrace such as
20 have injured his face during the time you had custody of him? | 20 would injure his face?
21 A Twouldn't suy that. Idon't ever remember dropping 21 A No, Ma'am.
22 him-- 22 Q Soany injury he had to his forehead he may have had
23 Q Okay. 23 when you arrived at the scene?
24 A --is what I just said, 24 A Tdon't know when he could have potten it. [ left
25 Q Okay. Is it possible he was injured when you were 25 him afler out there on the terrace.
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1 Q No, I'm saying that could he have been injured before | 1 ffom Hepatitis C?

2 you even pot to the scene if he had an injury on his forehead? | 2 A Yes, maam.

3 A I¢'s possible before or afier or during. 3 Q Allright. Ts that form a form that the detectives

q Q And outside he was saying you're mad at me, you're 4 in the case would have had access ta?

5 mad at me? 5 A To be honest, Ma'am, T don’t know if a regular

6 A Yes, ma'am, he was saying that to us. & detective would have oceess to it. I know that the risk and

7 Q Okay. And then he said she tried to stab him? 7 salety depariment would have access to it

8 A Yes. 8 MS. PALM: Thank you, your Honor. No more questions.

] Q Do you know whether AMR responded to the sceneto | 2 THE COURT: Alflright. Any redirect?
10 check him out? 10 MR. SMITH: Brief, Judge.
11 A Yes. 11 REDIRECT EXAMINATION
12 Q Were you there when they actually checked him eut? | 12 BY MR. SMITH::
13 A No, Ma'am, they were coming up the stairs when T got | 13 Q  Detective, if we heard testimony today that OfTicer
14 orders to leave and do some activities on the outer perimeter | 14 Conn was piving commands to the deflendant lo comply so that
15 ofthe call, 15 medical assistance coutd be rendered to Victoria Witmarsh,
1a Q Okay. Soyou never actually saw them checking him? | 1& would that be consistent witl what you observed?
17 A Tonly saw them approach hiim and start to tatk to 17 A Yes, absolutely.
18 him. 18 Q And finally, to your knowledge, was anything touched
19 Q Did you {ill out any kind of eccupational iliness 19 inside thot bedsoom say for the body of Vietoria Witmarsh?
20 form? 20 Excuse me, not the body of Victoria Witmarsh, but say [or the
21 A Yes, ma'am, | did. 21 body ol defendant Brian O'Keefe?
22 Q Is that because you were bare handed? 22 A I'msorry, can you repeat that?
23 A Yes, | was bare handed, and | touched quite a bit of 23 Q Do you know -- my question is, to your knowledge, was
24 blood that was on Mr. O'Keefe. 24 anything in the bedroom touched except the body of Mr, O'Kecfe
25 Q Okay. And you were worried about the contamination | 25 when he was hcing taken into custody?
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1 A No, to my knowledge, Mr. O'Keele was the only person 1 You're not no form or express an opinion on any
2 we -- only thing that was touched, only person that wus 2 subject connected with this case until this matter is finally
3 touched. 3 submitted to you. We'll you boack in just a few minutes. Thank
4 Q Thank you. 4 you, We're off the reeord.
5 MR. SMITH: No further questions. 5 {Recess taken).
& THE COURT: Anything further, Ms. Palm? & {n the presence of the jury)
7 MS. PALM: No, thank you. 7 THE MARSHAL: Department 17 of the Eighth Judicial
3 THE COURT: Any questions the jurors? All right. 8 Distriet {indiscenible). The Honorabfe Judge Michael P.
9  Thank you, sir. You're instmcted not to discuss your %  Villani presiding. Please be seated. Remopin in order. Make
10 testimony with any ofher witness invalved in this case until 130 sure cell phones are turned off.
11 this matter is finally resolved. Thank you for your time, sir. 11 THE COURT: Let the record reflect we're outside the
12 THE WITNESS: Thank you, sir. 12 presence of the jury panel. You had what matter to resolve?
13 THE COURT: Jurors need a break at this time? 13 MS. PALM: Yes, your Honor. We're making a motion
14 THE MARSHAL: Is everybody all right? 14 [or a mistrinl based on a diseovery violation. We had
15 {Indiscernibie). 15 specifieally requested from the Distriet Attomey's OfTice any
186 THE COURT: Olkay. 16 use ol foree report prepared by OlTicer Ballejos, and we got a
17 THE MARSHAL: (Indiscemible}. 17 response [rom Mr. Smith, which was a response [rom Detective
18 THE COURT: All right. Ladies and gentlemen, we're 18 Bunn that there was no separate report. There was only his
1% poing to take a break right now. During this recess it is your 19 taped siatement. And foday we clearly heard there is a
20 duty to not to converse among yourselves or with anyone else on | 20 separafe report, and so we are moving for a mistrinl because we
21 any subject connected with the trial or to read, watch or 21 did not have that report to impeach Officer Beilgjos with.
22 listen to any report over commentary on the trial by person 2z THE COURT: Mr, Smith.
23 connected with the trinf or by any medium of information 23 MR, SMITH: And Judge, I relayed what was provided to
24 including, without Limnitation, newspaper, television, radio or 24 us by the detective that there was no separaie use ol [orce
25 the Intemet. 25 repori, and that there only was the taped statement that he
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1 gave. You know, there really hasn't been a showing (hat any 1 MR. PIKE: No, your Honor. Thank vou.
2 separate report, if it, in fact, exist, would have been any 2 THE COURT: Anything elsz from the State?
3 different from the taped statement that the olficer gave to the 3 (Colloquy off the record).
4 detective that was provided to -- T mean that was provided in 4 THE COURT: Well, let's pet the jury in, then. I'm
5 discovery. Al this stage | don’t know that there's been o 5 assuming they're working on this now, is that -
£ sufficient showing that that in isolation is a grounds for a 6 MR. SMITH: No, Judge, I'm going to have to call
7 mistrial. . 7 Ballejos, and have Baliejos call his sergeant.
B THE COURT: How soon can you gel the report, assuming | 8 THE COURT: Ckay. Do you have the next witness or
9 itexist? % does Ms. Gram?
10 MR, SMITH: I mean, I can eall the detective and ask 10 MR. SMITH: I have the next one.
11 him can he check the computer system, but when we -- Epresume § 11 MS. GRAHAM: 1 do, Judge.
12 he's going to tell me the same thing. | can eall him right 12 THE COURT: Who does?
13 now, 13 MS. GRAHAM: 1 have Hutcherson, Judge.
14 THE COURT: Well, tel} the -- tell (he detective to 14 MR. SMITH: Oh, yeah, you do.
15 contact Officer Ballejos because Offtcer Ballgjos said that he 15 MS. GRAHAM: We're skipping -~
16 prepared areporl. 16 THE COURT: Afl right. Can you just go out to the
17 MR, SMITH: FIl calf him right now, Judge. 17 the hall to take -~
18 THE COURT: Se it may not be pari of the detective's 18 ML SMITH: I can.
19 binder, but it may exist some place in Metro's records. 1% THE COURT: Al right. Afier the jury comes in,
20 MR. SMITH: | have his celf, snd 1 will call him 20 obviously.
21 right now, 21 MR. SMITH: Yes, Judge.
22 MS. PALM: And | believe that's the way we asked for 22 THE COURT: Okay.
23 it, your Honor. We said that he had indicated it existed and 23 THE MARSHAL: Officers and members of the court,
24 we wanted it and then they said it did not exist. 24 Department 17 jurors. Be seated, lndies and gentlemen. Let's
25 THE COURT: Anything else? 25 make sure our cell phones are turned off.
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1 THE COURT: Let the record reflect we're back in the 1 Q Once you arrived on the scene, what were you
2 presence of the jury panel. And you have OfMicer Huicherson? 2 instructed to do?
3 THE MARSHAL: Oflicer Hutcherson, ilyou'll remain 3 A Fwas instructed to post up at the rear of an
1 standing. Please rise your right hand and face the clerk. 4 apartment because we had a subject in there. Possibly twa
5 OFFICER CHRISTOPHER HUTCHERSON, PLAINTIFF'S WITNESS, SWORN| 5 subjeets. One subject down and one subject refusing to come
4 THE CLERK: Please be seated. Plense staie your nune & out want so I was told to post up to the rear to make sure no
7 mnd spell your name far the secord, please. 7 one came out the back bedroom which had a patio.
1 THE WITNESS: Christopher Hutcherson, ] Q Okay. So basically you never entered into the
S cher-isgetenepelir-evr, lisu-1-c-f-e-r-s-0-n. 9 apartment itsel?
ie THE COURT: Go abead, Counsel, 10 A Ne, Ma'am.
E DIRECT EXAMINATION 11 Q Okay. And so your testimony is that you were outside
12 BY MS. GRAHAM: 12 ofthe apariment building itsetf?
13 @ Good alemoon, Officer Hntcherson. Are you einployed 13 A Yes, ma'am.
14 with the Metropolitan Police Dapartment? 14 Q And you were posted under what would have been the
15 A Yes, ma'nm, 15 bedroom that the subjects were located in?
16 Q  And where were you working in your capagity as an 16 A That's correct.
17 allicer an November 5, 20:08 of this past year? 17 Q And your duty, again, was to?
18 A Yes wa'om, 18 A Just ensure no one came out of that patio door and
19 Q  Around 10:00, 11:00 p.m.7 19 tried to fee.
20 A Yes meam, 20 Q Okay. Do you recall how long you were outside of the
21 Q Woereyou-- did you respond to # locution of 5001 El 21 - posted outside of the building?
22 Parque in Clark County, Nevada? 22 A Approximately len minutes.
23 A Yes, mo'ann 23 Q Did you eventually receive word that someone had been
24 Q) Building C, specifically Aparment 357 24 taken into custody?
25 A Yes, ma'am, 25 A Yes, mo'am.
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1 (Q Okay. Once you were told that a subject was 1 defendant.
2 detained, what then were you asked to do? 2 BY MS. GRAHAM::
3 A 1then watked around to the front of the complex and 3 Q Did you learn the identity of the person that was —
4 was nstructed to secure the area with crime scene tape. 4 you were taking -- that was taken inlo custody?
5 Q And did you do that? 5 A Not at the exact time, Ma'am, no.
& A Yes, ma'am. 6 Q Okay. And when you say that your duty was to take
7 Q Andonce you completed securing the area with crime | 7 control over him, tell me what you did.
8 scene tape, what did you do then? 8 A Iescorted him to my patrot vehicle, which then 1 did
9 A Ithen went back to the [ront of the residence and 9 qsearch incident to arrest. 1 had him -- had him take a seat
10 one subject that officers had brung (sic) oul, he was in 10 inmy patrol vehicle and buckled him in.
11 handcuffs. | was instructed to watch over him, take him to my; 11 Q Okay. And when you escorted him to your patrol
12 patrol car until detectives arrived. 12 vehicle, what was his demeanor?
13 Q Okay. So your function then was 1o watch over the 13 A Very loud, belligerent.
14 person that they had detained? 14 Q And loud and belligerent, Was he making any
15 A That's correct. 15 statements to you?
16 Q  And do you see that person here in the couriroom 16 A He was just yelling obscenitics while [ was escorting
17 today? 17 him to the vehicle.
18 A Yes, ma'am. 18 Q What kind ol obscenitics?
19 Q Can you point to him and describe something that he's | 19 A You know, pretty much, you know, ['me, you know. |
20 wearing. 20 didn't do anything, what are you doing, where am I going, and
21 THE WITNESS: Gentlemnan -- 21 that's pretty much to that nature.
22 MS. PALM: We'll stipulate to his identity. 22 Q Okay. And as you escorted him to your patrol car,
23 THE COURT: All right. 23 you say that you did a search incident 1o arrest?
24 MS. GRAHAM: Okay. 24 A That's correct.
25 THE COURT: Record reflect identification of the 25 Q Okay. And explain to the jury what search incident
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1 to arrest means. 1 Q - back of the patrol car? Once you placed him in
2 A Search incident to arrest is when we place any 2 the back ol the patrol car, then what happened?
3 subject under arresl, before we put them in back of our 3 A 1 went around to the front of my patrol vehicle. ]
4 vehicle, we do search them to make sure no contraband or 4 sat in the vehicle for a few minutes. He was very loud.
5 weapons are on their person. 5 Q Was he making any statements?
8 Q And you didn't find any contraband or weapons at that § © A Not at that time he dido’t make any statements. |
7 point? 7 tried to turn on a little music hoping that will calm him down.
B A That's correct, Ma'am. 8 Q Did he make any response to that?
9 Q Okay. And did you place him inside your pairol 9 A Hedid.
10 vehicle? 10 Q  And what was thai?
11 A That's correct. 11 A Hetold me to pretty much turn that nigger music off,
1z Q And was that in -- what part of the patrol vehicle 12 [don't--1don't listen to nigger music.
13 did you place him in? 13 MS. PALM: Your Honor, may we approach?
14 A Rear passcnger seat. 14 THE COURT: All right.
15 Q Okay. And was he compliant with you getting inthe {15 (Bench conference).
16 vehicle? 16 BY MS. GRAHAM::
17 A I'had to forcefully put him in the vehicle. 17 Q Officer, Hutcherson, did you have any other
18 Q So when you say forcefully, why did you need to use | 18 interaction with him as for as verbally while you were in the
19 force? 19 patrol car?
20 A He wouldn'l get in the vehicle, so Lkind of 20 A No, Ma'am. He requested the music be turned down, so
21 verbally, you know, sir, get in the vehicle, and kind of had to | 21 [ turned the music down, and at that time I exited my patrol
22 assist him in getting in the vehicle. 22 wvehicle.
23 Q Okay. And eventually you were successful in getting | 23 Q Okay. And where was the defendant when you exited
24 himin the -- 24 your palrol vehicle?
25 A That's correct. 25 A He was in the rear passenger seat buckled in.
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1 Q Okay. And at some point did you make contact with 1 Q Okay. And what stalements did he malce?
2 him again? 2 MR. PIKE: Objection, your Honor. May | take the
3 A Tdid. Iwaited about ive — between [ive and cight 3 witness briefly on voir dire?
4 minutes, and he had pretty much went to steep, appeared to be | 4 THE COURT: Is this a voluntecred statement by the
5 steep. So [ went around to the front of my patrol vehicle, sat 5 defendant or did you question him, Officer?
& down, and just pretty much observed him {rom inside. 6 THE WITNESS: It was o volunteer statemeni.
7 Q Okay. Now, how long did you say that you were 7 THE COURT: Anything further, Mr. Pike? 1 didn't say
B oulside of your patrol vehicie? 8  voluntary, but volunteered statement.
9 A Between five -- approximately five to eight minutes. 8 THE WITNESS: It was a volunieercd statemnent, sir.
10 Q Aboult ive to eight minutes? 10 THE COURT: Okay.
11 A Yes, ma'ant. 11 BY MR. PALM::
12 Q And you had him in your line of sight the entire 1z Q And arc these statements that were written down on a
13 time? 13 note and provided to the District Attomey's Office?
14 A Yes, mp'am. 14 A That's comrect.
15 Q And at that point you say he slept? 15 Q Okay.
16 A He appeared to be sleeping. 16 MR. PIKE: Thank you, your Honor. Iapologize, it -
17 Q Okny. And once you got back into your patrol 17 THE COURT: No problem.
18 vehicle, what, if anything, cccurred between the two of you? | 18 MR. PIKE: --it's Ms. Palm's witness. 1 just
19 A Approximately about two to three minutes after I'took | 19 (indiscemible).
20 aseat, he woke up or became conscious, whatever, and -- 20 THE COURT: No problem.
21 Q What was his demeanor? 21 MR, PIKE: Thank you.
22 A He was - started being loud and belligerent. 22 THE COURT: Al right, thank you.
23 Q Okay. And when you loud and belligerent, was he 23 BY MS. GRAHAM::
24 making any statemenls? 24 Q  And, in faet, Officer, Hutcherson, these statemcnts
25 A Yes, he did. 25 were part of an arrest report on this incident; is that
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1 correct? 1 THE COURT: Yes.
2 A That's correct, Mg'am. 2 BY MS. PALM:
1 ) So they were reported in the arrest report that was 3 Q  Does this look like the pote that you made?
4 acwaally, | believe, approved hy Licutenant Naberier {phoneticy | 4 A Yes, ma'am.
5 it appears to be. Tt's the actual arrest report in this event. 5 3 Okay. And could you tell me what statements are
£ And you did brief the officers of these statements -- the & actually on that noie.
7 detectives of these statements that he made? 7 A Tswear to God, V, I didn'l mean to hurt you. What
g A That's comect, Ma‘am. § JdidIdowrong? Lersgo. Let's dothe ten years.
o Q Okay. Andwhat statements did he make to you? 3 Q0 What else?
10 A The statemenis were § swear to God, V, I didn't mean 10 A That's why ! love you. That's why I love you, V,
11 todo this to you, Whet did [ do? bLet’s go. Lers go. Let's 11 hecause you're so crazy.
12 po do the ten years. 1 0 Thask you. So he didn’t actualiy say | didn't mean
13 Q What did you take that Lo mean” 13 to do that g you, rdght?
14 MS. PALM: Objection, your Honot. 14 A No, Ma'am.
15 THE COURT: Sustained. 15 Q Okay. And how long after the incident ~- he was in
16 MS. GRAHAM: I'l pass the witness at this time. 1€ custedy by 11:13. How long after that did these - were these
7 THE COURT: Okay. 17 statements made?
1B CROSS-EXAMINATION 14 A | would say approximately between 30, 35 minutes of
19 BY MS.PALM:: 12 being in my patrol vehicle.
20 Q Good aftemoon, Officer Hutchersan. 20 () Isthat 30, 35 minutes afier being Laken it
21 A Afterncon, Ma'am, 21 custody?
22 QDo you recall writing down a little note with the 22 A Twonld say 30, 35 minuies after being into my patral
23 statements that Mr, O'Keefe made to you? 23 vehicle.
4 A Yes, ma'am. 24 Q Okay. When did hc go into your patrol vehicle?
25 M5, PALM: May I approach the witness, your Honor? | 25 A About |5 minules after we were given a code four.
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1 Q Okay, I don't know what that is so could you giveme| 1 A No, Ma'am.
2 atime? 2 Q' And you also didn't include his statement I didn't do
3 A 1 couldn't give you exact time, Ma'am. Iwould have | 2 anything; is that true?
1ty - 41 A That's true.
5 ) QOkay. If Officer Baltejos testilied that he iy 5 Q Okay. And in a criminal case do you understand it
& fell asleep in the patrol vehicle, do you dispute that? & mighi be ipponant for a defendsant to have exculpalory evidence
7 A No, 1don't. 7 such as a staternent say [ didn't do anything?
8 Q Did he fall asleep? 8 A Indeed,
9 A Yes, he did, Ma'um. 9 ) Dkay. And you didn't include it in your one Litic
la Q How long? 10 note report.
11 A From my recollection between cight to ten minutes. | 11 A lincluded what I heard.
12 Q  And was that before or after these statements? 1z Q  So this was ali you heard?
13 A That was hefore, Ma'am. 13 A That's what I lieard,
14 Now, this little handwritten note is the only report 14  Did i appear to you that Mr. O'Keefe was
15 thar you ever made of any statements by my client; is that 15 intoxicated?
16 true? la A Yes, ma'am, I could smell alcohol coming from Lim.
17 A That's correct, 17 @ Okay. And would you agree with the statement he was
18 ¢ 5o you didn't do an officer's report? 18 obviousky intoxicated?
19 A No, Ma'am. 19 A Yes, ma'am.
20 Q' Okay. And you didn't give a recorded slatement. 2 MS. PALM: Pass the witness. Thaok you.
21 A No,Mg'am. 21 THE COURT: Any redirect?
2z Q' And in this littie handwritten note you never put 2z REDIRECT EXAMINATION
23 that he was yelling obscenitics. 23 BY MS. GRAHAM:
24 A Mo, Ma'am. 24 Q  Was Officer Ballejos with you at yous pairol car?
25 Q And you didn't inglude his racial shur. 25 A Briefly, Ma'am.
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1 Q Briefly? 1 Q Okay. And that is in the arrest repori.
2 A Yes 2 A Yes, ma'am.
3 Q So he wasn't there the entire time? 3 Q  Why wouldn't you have written that down on a piece of
4 A No, Ma'am. 4 paper?
5 Q Okay. So it was you who was watching the defendant | S A I'msorry, Ma'am?
6 in your patrol car? 6 Q  Why was that not written jotted down in your patrol
7 A That's comect. 7 car?
8 Q  Would Officer Ballejos have direct knowledge of him | 8 A 1don't understand the question, Ma'am.
9 sleeping or not? 9 Q  Well, Ms. Palm asked vou on cross-examination about
10 A At that time if he was there when he was asleep, yes. 10 the little note that you jotted down -~
11 But not the entire time. 11 A Um-h'm.
12 Q Okay. So you're not surc if he was there while he 12 Q - statements that the defendant made (o you while
13 was sleeping or not? 13 you were in your patro!l car -
14 A No, Ma'am. 14 A Yes, ma'am.
15 Q  That fittle handwritten note you made, when did you 15 Q - but yet there are other statements that are
16 make that? 16 contained in the arrest report, and I'm just wondering why some
17 A Inside my patrol vehicle after the defendant had 17 statements were jotted down and some weye not?
18 awoken. 18 A ITIdidn't hear it, I didn't jot it down.
15 Q Okay. So you found il important to just dot downon |19 Q Okay. And these things that are contained in the
20 alittle note pad a statement that he spontancously utiered? 20 arrest report -- and I assume that you have a copy of the
21 A Yes, ma'am. 21 arrest report.
22 Q Okay. Do you recall telling Detective 22 A Fdo, Maam.
23 (indiscernible) Bunn that he said | swear to God, V, Fdidn't 23 Q And you read i, and the paragraph specifically
24 mean to hurt you? 24 pertaining to you -- and it's a very short one -- indicates
25 A Yes, ma'am. 25 somce statements that you made it Detective Bunn and/or
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1 Detective Wildemann in the case. 1 MS. PALM: No more questions. Tiank you,
2 A Yes, ma'am. 2 THE COURT: All right, thank yot. Any questions by
3 Q Ifthey are contained in that report, would it be 3 the jurors? Thank you, Officer, for your testimony. You're
4 fair to say that you lold them that the defendant made those | ¢ instructed not to discuss your testimony with any other witness
5 slatements? S invelved in this case untii this matter is finally resofved.
6 A Indeed. & Thank you for your time, sir.
7 Q Okay. 7 THE WITNESS: Thank you, sit.
8 MS. GRAHAM: Nothing further. B THE COURT: Next witness by the State.
g THE COURT: Ms. Palm. 9 MR. SMITH: Judge, can we approach?
10 MS. PALM: Just briefly. 10 THE COURT: All right.
11 RECROSS-EXAMINATION 11 (Bench conference),
12 BY MS. PALM:: 12 MR. SMITH: Judge, the State’s next wittiess is
13 Q Officer, did you meet with the deputy district 13 Jacelyn Maldonado.
14 attormeys in court here today prior to your testimony? 14 THE MARSHAL: If you'll remain standing. Please
15 A No, Ma'am, 15 raise your right hand and face the clerk.
16 Q Did you talk to them on the telephone about your 16 JOCELYN MALDONADO, PLAINTIFF'S WITNESS, SWORN
17 testimony? 17 THE CLERK: Thank you. Please state and spell your
18 A ldid, Ma'am, 18 name for the record.
19 (Q And did you talk about the statements that you were | 12 THE WITNESS: Jocelyn, J-o-g-¢-l-y-n, Maldonado,
20 going 1o tell the court and the jury today? 20 M-p-l-d-o-n-a-d-o.
21 A Yes, ma‘am, 21 MR. PIKE: Tn relationship to this witness, your
22 Q All ofthem? 22 Honor, becawse of the blood contamination that was involved in
23 A Yes, ma'am. 23 this, the State and the Defense were able to meet prior to the
24 Q Including the racial slur? 24 time of the trial. We can stipulate that all of the items that
25 A Yes, ma'am. 25 she's goiug o testify to as they were impounded were properly
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1 comect? 1 THE COURT: Yes.
2 A That's correct, Ma'am. 2 BY MS. PALM::
k! Q So they were reporied in the arrest reporl that was 3 Q Does this look like the note that you made?
4 actually, | believe, approved by Lieutenant Naberier (phonetic) | 4 A Yes, maam.
5 it appears {o be. t's the actual arrest report in this event. 5 (Q Okay. And could you teli me what statements are
6 And you did brief the officers of these statements — the & actually on that note.
7 detectives of these statemenis that he made? 7 A Iswearto God, V, 1 didn't mean to hurl you. What
8 A That's correct, Ma'am. 8 did I dowrong? Let's go. Let's do the ten years.
9 Q Okay. And what statemenis did he make to you? 9 Q  What else?
10 A The statements were [ swear 10 God, V, [ didn't mean 10 A That's why I love you. That's why I love you, V,
11 todothisto you. What did I do? Let's go. Let's go. Let's 11 because you're 50 crazy.
12 pgo do the ten years. 12 Q Thank you. So he didn't actually say | didn't mean
13 Q What did you take that to mean? 13 to do thatto you, right?
14 MS. PALM: Objection, your Honor. 14 A No, Ma'am.
15 THE COURT: Sustained. 15 (} Okay. And how long after the incident — he was in
16 MS. GRAHAM: I'll pass the witness at this time, 16 custody by 11:13. How long afier that did these — were these
17 THE COURT: Okay. 17 stalements made?
18 CROSS-EXAMINATION 18 A I'would say approximately between 30, 35 minutes of
19 BY MS. PALM:: 19 being in my patrol vehicle.
20 Q Goaod afternoon, Officer Hutcherson. 20 Q Isthat 30, 35 minutes afier being taken into
21 A Afternoon, Ma'am. 21 custady?
22 Q Do you recall writing down a little note with the 22 A Twould say 30, 35 minutes after being into my patrol
23 statements that Mr, O'Keefe made to you? 23 vehicle.
24 A Yes, ma'am. 24  Okay. When did he go into your patrol vehicle?
25 MS. PALM: May 1 approach the witness, your Honor? | 25 A Ahout 15 minutes after we were given a code four.
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1  Okay, I don't know what that is so eould you giveme} 1 A No, Ma'am,
2 atime? 2 Q And you also didn't include his statement | didn't do
3 A 1couldn't give you exact time, Ma'am. Iwould have | 3 anything; is that true?
4 tp-- . q A That's true.
5 Q Okay. If Officer Ballejos testified that he actually 5 Q Okay. And in a criminal case do you understand it
& feli asieep in the patrol vehicle, do you dispute that? 6 might be important [or a defendant to have exculpatory evidence
7 A No, I don't. 7 such as a statement say | didn't do anything?
B Q Did he fall asleep? 8 A Indeed.
5 A Yes, he did, Ma'am. 2 ¢ Okay. Andyou didn't include it in your one fitile
10 Q How long? 10 note report.
11 A Fram my recollection between eight to ten minutes. | 11 A Pineluded what I heard.
12 Q And was that before or after these statements? 1z Q  So this was all you heard?
13 A That was before, Ma'am. 13 A That's what { heard,
14 ) Now, this little handwritten note is the only reporl 14 Q Did it appear to you that Mr. O'Keefe was
15 that you ever made of any statements by my client; is that 15 intoxicaled?
16 true? 16 A Yes, ma'am, | coufd smell alcohol eoming from him.
17 A That's correct. 17 Q Okay. And would you agree with the statement he was
1B Q So you didn't do an ofTicer's report? 18 obviously intoxicated?
19 A No, Ma'am. 139 A Yes, ma'om.
20 Q Okay. And you didn't give a recorded statement. 20 MS. PALM: Pass the witness. Thank you.
21 A No, Ma'am. 21 THE COURT: Any redirect?
22 Q And in this little handwritten nole you never put 22 REDIRECT EXAMINATION
23 that he was yelling obscenities. 23 BY MS. GRAHAM::
24 A No, Ma'am. 24 ¢ Was Officer Ballejos with you at your patro] ear?
25 Q And you didn't include his racial slur. 25 A Briefly, Ma'am,
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1 impounded and placed into secure cvidence of the Las Vegas 1 Q Did you respond to a 5001 El Parque?
2 Metropolitan Police Department and that they need not be 2 A Yes, [did
3 brought forward. That photographic evidence depicling the true | 3 Q@ What did you do when you got there?
4 nature of those items would be more appropriate because of the | 4 A 1 arrived with another crime scene analyst, Ms.
5  blood issues that ure involved in this. 5 Collins, and we met with Homicide Detective Marly Wildemann and
& So where as in some cases the actual items would be 6 Homicide Serpeant Rush Shoemaker {phonelic), along with cther
7 brought in, we've agreed that it would be appropriate not to 7 pumerous unifermed pairol officers in reference to a death or
8  bring them in this case and just use photographs. 8 lLomicide investigation.
5 THE COURT: ls that correct, Mr. Smith? 9 Q Okay. And what types of things did you do at the
10 MR, SMITH: That is correct, your Honor, 10 scene?
11 THE COURT: All right, and T appreciate the parties 11 A My particular responsibilities at this scene were to
12 working together on this issue. Thank you. Go ahead, Mr. 12 recover and impound the evidence and to construct a sketch of
13 Smith. 13 the crime scene and prepare a final diagrain in the computer
14 MR, SMITH: Thank you, Judge. 14 program.
15 DIRECT EXAMINATION 15 Q Did you, in fact, recover and impound some evidence
16 BY MR. SMITH: 16 in this case?
17 @ Ms. Maldonado, 1 just have a couple of questions for 17 A Yes, [ did
18 you. How are you presently employed, Ma'am? 18 Q And why don't you tell us [or the record what
19 A 1am a senior crime scene analyst with the Las Vegas 19 eyidence you recovered and what evidence you impounded.
20 Metropolitan Police Department. 20 A I recovered and impounded taser paraphemalia -
21 Q How long have you worked as a crime scenc analyst? 21 Q Actually, let me ask you this. Did you prepare a
22 A Approximately eight und a half years, 22 report -
23 Q) Were you working as a crime scene analyst back on 23 A Yes, Hdid
24 November 5th, 20087 24 Q - as to what you recovered?
25 A Yes, | was. 25 A Yes.
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1 0  Would leoking at that report be able to refresh your § 1 A A Wolfaang Puck eigit inch carving knife with a black
2 recollection as to every item that you impounded? 2 handle and apparent blood.
3 A Yes, it would. 3 Q TIs that what's depicted and what's been admitted as
4  Okay. Can you tell us what you did. 4 State's Exhibit 27?7
3 A I recovered and impounded taser paraphermalia 5 A Yes.
6 including a taser cartridge, taser probe and a laser blast & Q Okay. Please proceed.
7 store, also what we call AFID tags from the taser. 7 A And an Armstrong vinyl floor tile with an parent
8 Q What are AFID tags? 8 footwear pattern.
9 A Anti-felon identification tags. 9 Q Where was that recovered from?
10 0  And what are those used for? 10 A That was actually in the doorway of the northwest
11 A They - when the cartridge from the taser is 11 master bathroom adjacent to the door that led inta the bedroom.
12 discharged, these little confetti like picces come out, about | 12 Q  And if you can back up for us, whese did you recover
13 201030 of them. They contain the serial number from the § 13 the knife from?
14 cartridge of the taser that was fired. It's a way to determine | 14 A On top of the bed in the northwest master bedroom.
15 that that taser was fired at that location. 15 Q What else did you recover?
16 (Q Okay. Please proceed. 16 A Ajucket. A Silver Stale silkscreen jacket.
17 A 1 also recovered a sample of apparent biood. 17 Q Where was that recovered from?
14 Q Now let me ask you this, where was that bleod 18 A That was on the floor on the west side of the bed in
15 recovered from? 19 the northwest master bedroom.
20 A On the light switch cover on the south wall of the 20 Q Please continue.
21 northwest master bedroom. 21 A Two black ankle socks.
22 (¢ Is that's what depicted and what's been admitted into | 22 Q Where were those recovered?
23 evidence as State's Exhibit 107 23 A Those were both recovered from on top of the hed in
24 A Yes. 24 the northwest master bedroom.
25 ) Okay. Whal else did you recover? 25 Q Please continue?
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A pair of black siretch pants.
Recovered from where?

The floor in the master bathroom.
Please continue,

O RO

A white and black scarf with {ridges or tassels on
one end wrapped with a brown elastic hair band bearing apparent
blood.

Q And where was that recovered?

A That was sctually attached to the descendant’s right
wrist with the elastic band and was lying across her right
thigh.

Q Please continue,

A A Penny's Nationwide standard pillowcase with red
trim and apparent blood.

Q  What else?

A And a Lody Pepperell queen size flat sheet with
apparent biood.

@ And finally?

A A beige bib hospitality [lat sheet with apparent
blood.

Q  And where did you recover those fast three items?

A Oniop of the bed in the northwest masier bedroom.

Q Now, you've already testified that one of your dutics
wis to complete a diagram.

A Yes, it was,
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Q Did you, in fact, complete a diagram in this case?

A Yes, Idid

Q Showing you what's already been admitted into
evidence os State's Exhihit 1. Do you recognize that?

A Yes, ldo

Q And what is this for the record?

A That is the diagram that | completed in referenee to
this crime scene.

Q  And all the evidence that you have just testified
that you recovered, for the record, what did you do with it?

A 1 impounded that evidence into what we calf our
evidence vault where it's a secured location within our lab,

We have a loghook that we must log that in for chain of custody
purpases, and then an evidence custodian from our vault would
come pick that up and sign the cvidence out in the book.

Q Okay. And when you impound evidence, is there some
kind of record keeping thing that you do so that any person
that Jooks at that evidence ean know what incident that
evidence is relevant to?

A Yes,

Q And how is that done, Ma'am?

A | complete an evidence impound reporl which has the
relevant event number and address on it.

Q Okay.

A And on the actual packape itself is a label that has
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the same pertinent information, the address, the event number,
the incident, my initials and P number, and the items that are
listed inside the package.

Q Can you {efl us what an event number is.

A The event number is -- it's basically a number that's
assigned 1o each crime or each call of the day, and it consists
of ten digits. And in this particular case the event number
0811003 dash 3918 was the event number assigned fo this case.
The 08 stunds for 2008, The 11 stands for November., The 03
stands for November 5th of that month, and the 3918, that was
event 3,918 of that particular day.

Q Sois it accurate to say that cverything done
reference a particular incident is all done under that same
event number?

A Xes, it shouid be,

Q Okay. Do you recalt whether or not you observed any
vertical blinds on the floor in the northwest master bedroom?

A Yes, 1did

@ Showing you what's been admitied as Defendant’s
Exhibit Q.

MR. SMITH: Actually, if 1 can approach the witness
because you can't quite tell from --
THE COURT: Sure.
MR. SMITH: Thank you.
BY MS. GRAHAM::
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Q I'm showing you what's been marked -~ excuse me,
what's admitied as Defense Exhibit Q. Can you tell il you can
make any observations hased on this photograph with regards to
the closet doors.

A Yes, | ean.

Q And what are those observations?

A They were slightly pushed buck. They weren't
necessarily on a track, so (o speak, which was a little unusual
from those closet doors.

Q Qkaoy. Thank you.

MR. SMITH: Judge, I'Hl pass the. Thank you.
THE CQURT: Cross-examination,
MS. PALM: Thank you.
CROSS-EXAMINATION
BY MS. GRAHAM::

Q Ms. Maldonado, do you recall what time you arrived at

the L] Parque residence?

Yes, | do.

What time was that?

Approximately 0034 hours.

So at 12:347

12:34 a.m., yes.

Olzay.

And that was actually on the 6th, November 6th.
Okay. And you were actually working with another
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1 CSA? CSA Collins? 1 together, we'll talk about things, and at that point the crime
2 A Yes, ] was. 2 scenc analyst in charge of taking the photographs will go
3 Q Okay. And you had a supervisor on scene? 3 {hrough the entire scene and do overall photographs of the
4 A Yes, Idid. 4 entire scene before anything is moved or touch. That way we
5 Q And that was CSA Supervisor Reed {phonetic)? 5 have arecord of how the scene looked when we arrived,
6 A Yes, Gary Reed (phonetic). 6 Q And would you be with the photographer ai this point?
7 0 Okay. But you and Coltins worked together with you { 7 In fact, in this case were you with Offieer Collins as she's
B actually gathering evidence and her — she's a female ar - 8 taking -- or CSA Collins as she's taking photographs?
9 A Yes, sheis. ] A In this particutar case I was not actually inside the
10 O Okay. Taking the photographs of the evidence. 10 apariment only because it is a smalf area. And when you're
11 A Yes, that's correct. 11 taking photographs, you try to not have people in your
12 Q And so do you go around together, and as you are 12 background. So most likely [ would have been oulside on the
13 going o gather evidence, she's photographing it or how does it 13 patio area or down below or possibly even at my vehicle
14 work? 14 pathering supplies.
15 A Basically, we do a crime scene walk-through with the | 13 Q Okay. But you would have at some point seen
16 detectives on the scene initially. They give us the 16 everything that she photographed?
17 information as to what had occurred af that time, the best 17 A Yes.
18 information that they have. We all do a walk-through together( 18 Q  Allright. And when you got there, the scene was
19 ofthe scene. We ialk about the various areas of concern, the | 18 already secure with the crime scene tape?
20 various items of evidence that may be important in the 20 A Yes, it was.
21 particular case, 21 Q And showing you Defense Exhibit G. Can you tell me
22 Also, the supervisor's usually present for that. At 22 --explain where the crime scene tape would have been in that
23 that time the supervisor wili make the decision as to what 23 photo.
24 responsibilities the crime scene analyst has at that time. So 24 A Actually, in that particular photo | don't see the
25 usually the two crime scene analysts together will get 25 fape. It was actually on the lower level down in the courtyard
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1 area 1 A No.
2 Q Okay. So there's some taped off area, but it's just 2 Q  So these photographs aren't taken so much to document
3 notin this photograph. 3 evidence of a crime but the absence of evidence in this room,
q A Correct, It was on the lower level. 4 maybe.
5 Q Okay. Now, 1 just want to run through the 5 A Tossibly, the overall photographs could be used for
& photographs real quick. In is Defendant's Exhibit H. Doyou | 6 that.
7 recognize thai? 1 Q Okay. And this is just again a view from the kitchen
8 A Yes, 1do. 8 to the front door, Defense Exhibit ). These blinds that are
e Q  And is that the front door of the apartment? 9 closed, were they closed when you arrived on the scene?
10 A Yes, it is. 10 A Yes, they were.
11 Q And that's how it looked when you were there? 11 Q Okay. Sowhen you arrive on a scene, you don't touch
12 A Yes. 12 or move anything. You photograph it as it is.
13 Q  And this is Defense Exhibit 1. That's {sic) wouid be 13 A Aswe find it, yes, we do.
14 the kitchep area? 14 Q  And this is Defense Exhibit K. That would just be
15 A Yes. 15 the view from the front door.
16 Q Is that how it looked when you were there? 16 THE COURT: Canyou turn it, the photograph.
17 A Yes 17 MS. PALM: Oh, I'm sorry.
18 Q And if there had been any disarray, you would have 18 THE WITNESS: Yes.
15 photographed that? 19 BY MS. PALM::
20 A Disarray, 1 don't understand. 20 Q Do you remember that?
21 Q 1mean like chairs knocked over or some signs of - 2 A Yes.
22 A Yes. 22 Q  And this is just the - L is the other corner of the
23 Q --something going on? 23 living room,
24 A Yes. 24 A Yes.
25 Q) Okay. And there doesn't appear to be any of that? 25 Q And this is Defense Exhibit M, and that's the view
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1 from the front door into the master bedroom? 1 @ Okay. And that bedroom just appeared to have kind of
2 A Actually - 2 exercise stufT in it. No beds.
3 Q As much as can you see. 3 A Correct, no bed.
4 A Cormrecl, You can see Lhe doonwvay to the master 9 Q Okay. Getting to the master bedroom, Defense Exhibit
5 bedroom from that view. 5 P. Isthis the view from the south or the west wall of the
6 Q And in this photograph, the living room light is on. & master bedroom into the bathroom?
7 Do you know if it wos turned on for the photographs? 7 A Yes,ilis.
8 A [ honestly don't know. 8 Q Okay. And you hadn't rearranged the doors or
9 Q Okay. Is that something you would do, illuminate it 5 anything before this photograph?
10 so vou can take pholographs or - 10 A [did not, no.
11 A Not necessarily -- 11 Q Okay. Do you know if the bedroom light was on when
12 Q --(indiscernible). 12 you got there?
13 A -~ because we have a [lash unit on our camera - 13 A When I entered the room the light was on.
14 Q Okay. 14 Q Okay. And the point this photograph was taken Ms.
15 A -- that would provide enough light. 15 Witmarsh was still in the room. Her --
16 Q Okay. So -- but you can't make any representations 16 A Yes,
17 as whether the lights are on or off when you got there? 17 Q - body was still in the room. This is Defense
18 A That particular light, no, I don't know, 18 Exhibit R. Is this how - 1 view of the bed when you arrived?
19 Q Okay. And this is Defense Exhibit N, and this would [ 19 A Yes.
20 be the view straight into that hallway shawing the bathroom in | 20 Q Okay. Can you show me where the knife was on the
21 between the two bedrooms. 21 bed?
22 A Yes. 22 A In this particular photo 1 don't believe you can see
23 Q This is Defense Exhibit O. That's actually the south 23 itclearly. [ know a general area --
24 bedroom. 24 Q Olkay.
25 A Yes. 25 A -- butnot a specific location,
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1 Q Ifitlooks fo me in the closer picture that it's 1 Q  Onthe bed.
2 right here, would that be about right? 2 A Ddon't believe | saw a footprint on the bed.
3 A Possibly, yes, uh-huh. 3 Q Okay, well, we'll get to those photographs. Here's
4 Q Okay. 4 another view of the bed of Defense Exhibit T. And there you
5 A Thereabouts. 5 cqn kind of see better where the knife is.
6 Q If [ approach and show you, would you be able fo see & A Yes
7 better, maybe? 7 Q Okay. And it's under a wadded up pillowcase.
B A Possibly, There should be a closer picture, too. a A Yes, it was partially covered, the knife.
2 THE COURT: Yes. You can approach. 3 Q This is Defense Exhibit U. And looking at that, is
10 BY MS. PALM:: 10 that how the knile was covered when you arrived?
11 Q (Indiscernible) the overall picture. Can you see the 11 A Yes want
12 knife handle there? 12 Q Witha wadded up bloody pillowcase?
13 A Happears to be. 13 A Yes,
14 Q This is Defense Exhibit S. Is that how the bed 14 Q Okay. And g b and ¢, do you recall what those are?
15 looked from that angle? 15 A Yes, Ido.
16 A Yes. 16 Q  What are they?
17 Q Okay. And looking at that bed, you can see that the 17 A Those were areas of concern on the sheet in blood. A
18 - it's not the matiress, but the mattress covers was kind of 18 was some type of unknown pattem. We don't know if it was a
13 pulled down toward the end of the bed. 19 transfer patiern, possibly 2 [obotwear patiem. B was what
20 A Yes, it was. 20 pppeared to be or what we thought al the time was possibly a
21 Q Kind of sliding ofT the bed, actually. 21 patent print or ridge detail in blood on the sheet. And c, the
22 A Yes. 22 area marked ¢ were linear lines, possibly finger marks with
23 QQ Okay. And when you looked closer, you actually saw | 23 most ridge detail that extended off the bottom of the bed in a
24 some footprints, didn't you? 24 downward direction.
25 A Footprints? 25 Q Okay. And this is the closcup of a that you believe
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1 might have been a footprint. 1 BY MS. PALM::
2 A Possibly, yes. 2 @ Can you tefl the jury what Defense Exhibit UUU
3 {OI[T the record callaquy). 3 depicts.
1 BY MS. PALM:: 4 A That looks like the impression that was marked A ata
5 Q Okay. This would be a closeup of b and it's Defense 5 different angle, the possible or apparent transfer footwear
& Exhibit -- oh, I'm sarry. This is a proposed exhibit so I'll 6 patiern.
7 approach the witness, if that's all right. 7 Q Actually, if I put them side by side on here, they
8 THE COURT: Yes. 8 appear to be two different items. Would it help you to see
S BY MS. PALM:: 9 them up close together if I walked over and showed you?
10 Q@ Do you recognize what this is? 10 A Not necessarily. It depends also what order those
11 A Yes. 11 were taken in as to if the overalls were done before the labels
1z Q Isit atrue and aceurate depiction of the photograph 12 were placed on there. There would have been overall piciures
13 you took that day? 13 of'the sheels before the scales were placed on there and also
14 A Chelsen Cotlins, yeah, she took the photogeaph, but 1 14 the labels.
15 wasthere, yes. 15 Q If1tell you UUU, I believe, is a picture of the
16 Q Cun you look af the rest of these (indiscernible)? 16 pillowcase unfolded and a print on the pillowcase -
17 A Okay, 17 A Okay.
18 Q@  And they're all true and aceurate -- 18 Q -- would that make more sensc?
19 A Yes, they are. 19 A Itdo, yes, uh-huh.
20 Q@ - depictions? 20 Q Olkay.
21 MS. PALM: (Indiscernible) Defense Exhihits S88, VVV, | 21 MS. PALM: May I approach the witness, your Honor?
22 UUU, and TTT. 22 THE COURT: Yes.
23 MR. SMITH: No objection, Tudge. 23 BY MS. PALM::
24 THE COURT; All right, they'll be admitted. 24 Q And in comparing these two together, they don't
25 MS. PALM: Thank you. 25 actually look like a photograph of the same thing, do they?
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1 A Neo. 1 Q Okay. And went pretty far down. Were they wet at
2 Q Okay. And they actually appear to be different 2 the waist and down?
3 patterns depicted in the pictures. 3 A Thonestly couldn't tell you.
4 A Yes. 4 Q Okay. Defense Exhibit AAA, that is the light switch
5 Q Showing you Defense Exhihit W, is that the jacket 5 that you testified ahout earfer?
& that you found? & A Yes,itis.
7 A Yeshe. 7 Q There was only light switch with bleod --
8 Q And the condition of the blinds, were they like that 8 A Yes. ‘
9 when you arrived at the scene? 8 Q - right? And it was in the master bedroom -
10 A Yes, they were. 10 A Yes.
11 Q Defense Exhibit X. [s that the jacket in an unfolded | 11 Q - near the bed? And do you know what that light
12 condition? 12 switch operated?
13 A Yes. 13 A No, Ildonot
14 Q And you actually unfolded that or Ms. Collins didto | 14 Q Okay. Soifit didn't operate a light, you wouldn't
15 - 15 know that?
16 A Yes, we did together. 16 A Correct.
17 Q --take the photograph? 17 Q Okay. So you don't turn it on or off what you're
18 A Yes. 18 {aking the photograph or collecting the blood swab. You just
193 Q Okay. And Defense Exhibit Z, what does that 1% document it?
20 photograph depict? 20 A Correct. 1did not turn it on or off,
21 A These are the black stretch pants that were located | 21 0 And this is Defense Exhibit HH. Do you recopnize
22 on the floor in the master bathroom. 22 that?
23 Q Okay. And they were fairly saturated with blood, 23 A Yes,
24 were they not? 24 Q  What is that?
25 A They were wet, yes. 25 A That was the pillowcase that was located on top of
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the bed that was partially covering the knife.

Q Okay. So unfolded -- you unfolded it for this
picture or CSA Collins did?

A Yes.

Q Okay. Andunfolded can you see where the apparent
foolprint is on the pillowcase?

A Yes.

Q And where is that? Can you show the jury. Thank
you. Okay, Defense Exhibit 1T, That again is the knife.

A Yes.

Q And this knife only had blood drops on one side of
it; is that correct?

A 1 honestly couldn't tell you if they were blood
drops. | just say it's apparent blood.

Q Okay. So this is the knife after you've removed it
[rom the bed and turned it over?

A Yes.

Q Okay. If] told you I could not find a single
picture with the bed still or the knife still on the bed aller
the piliowcase is removed, would that surprise you?

A ldon't know if it would surprise me, no.

Q Okay. Would it be unusual for you to not document
how it Jooked in its original position after something was
removed on top of it?

A Occasionally it is not documented that way only
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because we have other responsibilities and duties. And
oftentimes we're interrupted (o po do something else in another
room or we're called away from our particular duty at that
moment. So honestly, it would not be unusual. We do try to
et the photo, yes, we do.

Q And this is the other side of the knife, Defensc
Exhibit 1J, and do you know whether that was the side that was
Tacing up covered by the bloody pillowcnse?

A No,Bdonot.

Q If1show you a picture when it's still covered,
would it help you determine?

A it may or may not.

MS. PALM: May 1 approach, your Honar.
THE COURT: Yes.
BY MS. PALM::

Q [I'm showing you Delense Exhibit 00 or 00, And it
looks like this is the --

A (Indiscemible). Yes, it does appear that way.

(Q Okay. So Defendant's Exhibit 1J would have been
Facing up on the bed and then covered immediately by the bloody
pillowcase?

A Tt appears that way, yes.

Q And il'you look at Delendant's Exhibit OO it appears
that there's actually blood on the pillowease righi on the par
that's touching the knife.
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A Yes,

Q Showing you a picture of Delendani's QQ. Do you
recognize what that is?

A Yes.

Q  What is it?

A That's the black and white scarf that was attached to
the descendant's right wrist and extended over her right thigh.

Q Is there anything in your crime scene experience when
you look at that scarf that's inconsistent with it having been
used as a tool 1o or as a compress to stop bieeding?

MR. SMITH: Objection, Judge. It's outside the scope
of her knowledge and calls for speculation.

THE COURT: Sustained,
BY MS. PALM::

Q Asa crime scene analyst do you sometimes look at
evidence 1o determine how it might have been used?

A Yes.

Q Is looking at something determine whether it had been
used to stop bleeding or held up to a body that was bleeding
outside the scope of your experience?

A | would not make any cbservation regarding that as to
what type ol medical atlention was possibly given to the
descendant, no. In that particular case, no.

Q Okay, but would you look at something to tell whether
it had been held up to a bleeding surlace?
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In this case no.
But in other cases you might?
Possibly, yes.
) Okay. Same guestion for the pillowcase, Prior to
its being unfolded there seem to be like areas where it had -
you could see little triangle marks on there. Does that tell
you anything as a crime scene analyst?

A 1 possibly could, yes.

Q Okay, what might it tell you?

A Inthis particutar case if the knife -- if that was
laid on top of the knife somehow or the knife came in contact
with that, it could have the appearance of some type of
transfer paterm.

Q Okay. Might it also tell you whether it had been
folded up or not?

A Tt possibly could.

Q Were you present during the photographing of Mr.
O'Keefe's injuries at the scene?

A Yes, Iwas.

Q Showing you Defendant Exhibit S8, What does at that
photo depict?

A That appears to be his right hand, the thumb area.

Q And does it appear that there a cut on the top
portion of the thumb?

A [ honestly could not tell. He was not really
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1 coopcrative when we were taking the photographs, so it was hard| 1 A —due 1o the hand being covered with the blood.
2 for me 1o neighboring that determination. 1 was assisting 2 Q Okay. So you couldn't see it well enough?
2 Crime Analyst Collins trying to get some overalls of him before | 3 A No.
4 he lefi the scene. 4 Q Woere you present when the search warrani was executed
5 Q  Okay. Butyou can't say it's not a cut? 5 by Detective Shoemaker or was that before all this evidence
& A | can't say that it's not, no. & gathering was done?
7 Q  Defense Exhibit UU. Is that how Mr, O'Keefe's hands 7 A The search warrant wus executed prior to us entering
8 looked at the scene? 8 the apartment,
9 A Yes, they did. 9 Q So you also were present when photographs were taken
10 Q And when you look at his — it would be his right 10 of wallets?
11 hand -- do yeu also see a cut in this area here - 11 A Tdon't know of any wallets. There may have been.
12 MR. SMITH: Judge, I'm poing to object to -- 12 Q  Showing you Defendant's Exhibit WW. Does that look
13 BY MS, PALM:: 13 familiar to you?
14 Q --index finger? 14 A Yes, it does.
15 MR, SMITH: -- the charaeferization that it's a cut. 15 @ Okay. What does that depict?
16 You can't really tell ifit's a cut. T think an injury would 16 A Those are two wallets on top of the kitchen counter
17 be more appropriate. 17 nextto arcd purse.
18 THE COURT: Well, I'm going to sustain the objection 18 Q Okay. And Dcfendant's Exhibit XXX, does that appear
19 asto if she knows what that is or what she observed, 19 to be Ms. Wigmarsh's driver 's license?
20 BY MS, PALM:: 20 A Yes, it does.
21 Q Did you ohserve any cuts or injuries on Mr. O'Keele's 21 Q The samc driver's license that was in the wallet?
22 fingers? 22 A Tt appears to be, ycs.
23 A Iabserved a possible injury, ves. [ would not call 23 (OfT the record colloquy).
24 itacut, though -- ' 24 BY MS. PALM:
25 Q Okay. 25 Q  Were you present when photographs were taken of o
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1 vehicle? 1 A Can you repeat the question, I'm sorry.
2 A 1 was not outside when those were taken, no. 2 Q When the closet was photographed, at some point was
3 Q Okay, so that would be CSA Collins? 3 it closed from a partially opened position?
9 A Yes. q A T honestly don't know because | was not present in
5 Q Atthe direction of a detective? 5 the room when the original photo was taken of the overall.
é A Yes, 6 Q Were you there when the coroner arrived?
7 Q Okoy. Did you photogroph the inside of the medicine 7 A Yes, ] was.
8 cabinet in the master bathroom? B Q And that was about 3:55 in the morning?
9 A 1did not personally, no. 9 A Yes, it was,
10 Q Did you view the contents of the medicine cabinet? 10 Q And you did the erime scene dingram yourself?
11 A No, 1did not. 11 A With the assistance of Crime Scene Analyst Collins
12 Q You were present when Mr. O'Keefe was photographed | 12 helping me with measurements, but I did the actual sketch, yes.
13 outside, though? 13 Q Okay. Showing you Defense Exhibit X3, that's the
14 A Yes, at the scene, yes. 14 crime scenc diagram you prepared.
15 Q Showing you Defensc RR. Du you recopnize that 15 A Yes.
16 photograph? 16 Q Okay. Ifsome photograph showed the piltow in that
17 A Yes, Ido. 17 location moved, you guys moved it for the photographs; is that
18 Q Do you recognize that as Detective Wildemann'sarm - | 1B correct?
19 A Yes, 1 do recall. 19 A Not necessarily. This is just an illustration or a
20 Q - holding up Mr. O'Keefe's head? 20 drawing of the scene -- of the crime scene, which would give
21 A Yes, Ido. 21 distances or spatial relationships between iiems of evidence or
22 MS. PALM: Courl's indulgence. 22 objects. It's o representation.
23 BY MS. PALM:: 23 Q Right. But this little square here is a pillow moved
24 Q Do you recall whether when you were photographing the [ 24 down; is that correct?
25 closet anyone closed it before the photographs? 25 A Correct, it's not centered.
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1 Q Okay. And in some photographs it's down and some 1 Q  Okay.
2 photographs it's back up. Somebody moved it during the 2 A --would not know that.
3 photographing. 3 Q The bloodstain patterns, a, b, c on the sheet,
4 A Correct, 4 there's no indication that they were enhanced. Were they?
5 Q Okay. And the body that's on this diagram does not 5 A Not at the scene or back at our crime lab.
6 appear o be to scale. Would you agree with that? & Q Okay.
7 A Correct, and it does say that the distance is 7 A Inmy particulur office, [don't know ifthe
8 approximate under the north arrow. 8 detective requested any further processing in the forensic lab,
g Q Right. 3 but in our particular side, no,
10 A That that is approximate. 10 Q Okay. Soifsomebody requested further processing,
11 Q Soit'sapproximate five feet, but that 11 that would not be you?
12 (indiscernible) seven feet; would you agree? 1z A Correct, it would not be me.
13 A ['s probably a little hit taller than that, yes. 13 0 And you documented - showing you Defense Exhibit MM,
14 Q Okay. And when you take those photographs, you're § 14 the length of the knife handie and blade. Do you recall that?
15 photographing the body in a position that you found it; is that § 15 A Yes, | do, um-h'm.
14 correct? 16 Q Okoy. And the blade itself was about eight inches?
17 A The overall photographs would be correct in the 17 A Yes.
18 position that it was found. 18 ) Okay, So if we lieard testimony -- we all hear
19 Q And you don't have any knowledge whether they were [ 19 testimony that an injury was four and  hai{ inches deep, this
20 moved by any officer -- or the body's been moved at afl during| 20 drop here that 'm pointing to would be betow that this is
21 an arrest or, you know — 21 probably, what, three inches in?
22 A Correct, 22 A 1honestly don't know. T--1 honestly don't know
23 Q —prior to you gets there, you don't know what 23 that
24 happened? 24 Q There's no way to know whether the blood that ot on
25 A Correet. We - 25 that knife got on that knife from the pillowcase or some other
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1 contact? 1 A Correct, that would have been done by the forensic
2 A Cormect. That's the way I found it when | impounded 2 lab.
3 it 3 ) The footwear patiern in the bathroom, were you
4 Q Can you explain how the knife was collected in order 4 involved in the collection of that footwear pattern?
5 to avoid contamination or smearing of the blood? What do you| 5 A 1 was involved in the actual ¢ollection of the floor
& do? € tile. Did I not physical remove that, but I did impound that.
7 A In this particular case when [ recovered the knife, 7 Q I'msure everyone agrees | have too many photographs,
8  the actual paper bag that it's sitting on, I carefully inserted 8 Showing you Defense Exhibit -- Proposed Exhibit — 1 think
9 the knife into the bag as far down as it could possibly go, and 9 there was no objection.
10 1also took another paper hag the same size and put on the 10 MR. SMITH: Right.
11 other end of the knife. 11 MS. PALM: Your Honor, no objection. I'm moving to
12 In the apartment we had a general area where we 12 admit this.
13 collect evidence where it's secure until we can transport it 1o i3 THE CQURT: That's fine,
14 our vehicle. The bags that the knife -~ that particular knife 14 MS. PALM: 1t's Defense Exhibit RRR.
15 +tas in was probably placed inside a larger paper sack, which1 | 15 BY MS. PALM::
16 then carried to the crime scene vehicle, and that was 16 Q Do you recognize that?
17 transported back to our crime ah. And that would havebeen | 17 A Yes, [do.
18 placed in what we call an evidence hold locker, and it would 18 Q It looks a little weird under that light, but --
13 have been secured in there until [ actually physically 19 A Um-h'm.
20 impounded it. 20 Q -- what is that a photograph of?
21 Q - Okay. And -- 21 A That's the apparent footwear pattern that was on the
22 A The actuai bag that the knife was inserted into, 22 floor tile right inside the master bathroom adjacent to the
23 did use that bag when | impounded the knife to keep any 23 doorway.
24 possible trace evidence inside there. 24 Q And that was enhanced how?
25 Q And then any further testing on the knife is not you? 25 A That was enhanced vsing a chemical catled leuco
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1 crystal violet. 1 A Fwould not know that, no.
2 Q Okay. And what helps you see the footprint better or 2 Q Would you ever participate in that?
3 what? 3 A Not that I know of. No, I'm not aware of any
4 A Yes, it would help visualizing any ridge detail or 4 procedure. I'm civilian, so it may be on the commissioned
5 any type of detail within a cerlain type of patiern so it's 5 side.
6 ecasier to photograph and be more visual, busically, yes. 6 Q Do you ever parlicipate in the collection ol DNA
7 Q Okay. And do you know whether this footprint was 7 evidence?
8 ever compared with Mr. O'Keefe's shoes? B A Yes.
9 A [ donot know that, no. 9 Q And-
10 Q So you were not involved in any processing of the car | 10 MS. PALM: Cour's indulgence. No more questions,
11 aall? 11 THE COURT: Mr. Smith, any foliow-up?
12 A No, 1 was not. 12 MR, SMITH: Thanks, Judge.
13 Q And if anybody had asked for any proeessing of the 13 REDIRECT EXAMINATION
14 caror evidence in the car, would you have participated in 14 BY MR. SMITH::
15 that? 15 Q Ma'am, onc of the questions that the defense attorney
16 A Yes, F would have. 16 asked you on cross-examination was if the -- she showed you
17 Q Okay. So the car was just photographed but not 17 that picture of the front room, and she asked you was the [ront
18 processed? 18 room in disarray.
19 A Correct. 19 A Yes, she did.
20 Q Did you ever check the apartment [or containers of 20 Q And you recall that you testified no, not really?
21 nlcohol? Did you check the refrigerator, the trash, cupboards? [ 21 A Not to my recollection, no.
22 A No, 1did not. 22 (Q Was the bedroom in disarray?
23 Q Okay. Do you know if Metro has a protocol for the 23 A Yes.
24 collection of evidence of a person’s intoxication when they 24 Q Specifically how was it in disarray?
25 murder suspeci? 25 A There were the removed vertical blinds that were on
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1 the floor on the west side of the bed. The closet doors, 1 RR.
2 apain, were not on the track or on a track, which was, again, a 2 MR. SMITH: Ne objection, Judge.
3 Jittle unusual. The bedding was disturbed stightly on top of 3 THE COURT: [t wilt be admitted.
4 the bed. And those are the areas that ] recall that were in 4 MR. SMITIH: RR.
5 disarray. 5 BY MR. SMITH::
6 Q Was that consistent -- could that be consistent with g Q Showing you again Defendant’s Exhibit RR. And you
7 astruggte? 7 testified thal that was a picture taken where Mr. O'Keefe's
8 A Yes, it could. 8 head was being held up.
q Q Now, I just wanted to make sure [ was clear about one 2 A Yes
10 particular thing. Showing you Delendant’s Exhibit UJ. Canyou | 10 Q Do you know why his head was being held up?
11 explain to us what is depicted in picture ¢. Or excuse me, 11 A Yes, [ do.
12 where the ¢ is, What did you say that - 12 Q Why?
13 A C appeared to me to be three linear lines or just 13 A He was non-cooperative. He didn't want to stand
14 straight lines with no ridge detail like what would be on your 14 still or stand up and face forward for the photographs.
15 fnperprint. There was no ridge detail. They were just three 15 MR. SMITH: No further questions, Judge.
16 straight linear lines that actually look like they were moving le THE COURT: Any recross?
17 in adownward direction toward the bottom of the bed. 17 RECROSS-EXAMINATION
i8 Q Now, in your opinion, could those lines have been 18 BY MS. PALM::
19 made if someone, lor instance, had attempted to wipe -- use 1% Q Were you close enough to Mr. O'Keefe to determing --
20 that knife to wipe the blood ofl? 20 1o notice whether he appeared to be intoxicated ar not?
21 A Ti's possible. However, to me they appeared to be 21 A T was pretty close to him. | don't know if he was
22 more of a finger type mark. 22 infoxicated, but he was uncooperative and not following
23 Q Okay. 23 directions or listening.
24 A Just in my opinion, yes. 24 Q IfDetective Wildemann testified he was ohviously
25 MS. PALM: 1'd move for admission of Delense Proposed | 25 intoxicated, would you agree with that?
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1 A T would, 1 (Q Ckay. So you think it's a picture of the same Lhing?
2 Q Showing you Defendant's Proposed Exhibit YYY. Doyou | 2 A Idon't know in what order those pictures were taken
3 recopgnize this photograph? 3 unless they're on a thumbnail sheet that would show the order
4 A Yes, 4 that they were taken.
5 (Q Daes it fairly and accurately depict a scene when you 5 Q Okay. But you agree the door could have been closed
6 were there? & before the photograph?
7 A Yes, after he placed the cones, yes. 7 A It's possible, yes.
8 Q  Okay. 8 MS. PALM: No mare question. Thank you.
9 MS. PALM: Move for admission of Defendant's YYY. 9 THE COURT: Any redirect?
10 MR. SMITH: No objection, Judpe. 10 FURTHER REDIRECT EXAMINATION
11 THE COURT: k will be admitied. 11 BY MR.SMITH::
12 MS. PALM: Thank you. 12 Q Ms. Maldonado, are closet doors typically opened and
13 BY MS. PALM: 13 closed at crime scenes?
14 (i you could look at the closet door in this 14 A Yes, for photographing or documentation purposes,
15 photograph. Do you sce a closet door? 15 yes, sometimes they are, yes.
16 A Yes, | see two closet doors. 16 Q Do you have any independent knowledpe as to whether
17 Q) Okay, and does the one closet door appear to be 17 or not that occurred in this case?
18 parlially open at least several inches? 18 A 1did not physically sce that.
19 A Yes, and slightly pushed back. 19 Q Showing you Delense Exhibit YYY. Was this pholograph
20 Q) Okay. And looking ut Delease Exhibit Q, is it 20 taken at a different angle than Defense Exhihit 7
21 actually closed in that photograph? z1 A Yes
22 A It's still pantialty open on the Jelt-hand side. 22 Q  And does that impede your ability to determine
23 Q Isitopen as for us it was in the first picture? 23 whelher or not a closet door is open le same amount as can be
24 A 1 cannot tell because I cannot sec the bottom of the 24 seen in this photograph?
25 door. 25 A Yes, it does,
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1 MR. SMITH: No further questions. 1 matler is finally resolved. Thank you for your time.
2 THE COURT: Anything further, Ms, Paim? 2 THE WITNESS: Yes, sir.
3 MS. PALM: No, thank you. 3 THE COURT: Next witness by the State.
4 THE COURT: Any questions from the jurors? q MR. SMITH: Judge, that would be Daniel Ford,
5 THE MARSHAL: One. 5 THE COURT: s the jury okay? Do you need a break
6 THE COURT: Counsel approach, please. 6 now? Are you okay? All right, thank you.
7 (Bench conference). 7 MR, SMITH: Judge, can we put 2 quick stipulation on
g THE COURT: Ms. Maldonado, we have a question from| B the record?
5 one of the jurars. Do you have any personal knowledge as to 9 THE COURT: Sure.
10 whose blood was on the light switch. 10 MR. PIKE: Thank you, your Honos. There was a
11 THE WITNESS: Mo, | do not. 11 reference to a search warrant, It's common practice when a
12 THE COURT: All right. Any follow-up questions lo 12 emergency situation is relicved that there's a telephonic
13 that one, Mr. Smith? 13 warrant where the detectives cafl in the judge, and the judge
14 BY MR. SMITH:: 14 pives them permission to go back into the scene. That occurred
15 Q Do vou know if that blood was tested? 15 here, and it was appropriately done, and the police wen! back
16 A I do not know that. 16 in along with the CSAs in order to collect the evidence. And
17 (O  So you have no independent knowledge? 17 that reference response to that and the protocol that was
18 A No, I do not. 18 followed by detectives.
19 Q Okay. 19 THE COURT: Is that correct, Mr. Smith?
20 MR. SMITH: No further questions {rom the State, 20 MR. SMITH: That is correct, your Honor,
21 THE COURT: Ms. Palm. 21 THE COURT: All right. That will be stipulated to by
22 MS. PALM: No. thank you. 22 the parties. Thank you.
23 THE COURT; All right, thank you, Ma'am, for your 23 THE MARSHAL: Mr. Ford, il you'll remain standing,
24 festimony. You're instructed not {o discuss your teslimory 24 please, Raise your right hand.

25

teday with any other witness invalved in this case until this
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1 THE CLERIK: Thank you. Please be seated. Please 1  West Oakey to meet with homicide detectives and photograph the
2 state and spell your name for the record, please. 2 defendant in this case and obtain evidence from him at the
3 THE WITNESS: Daniel Ford, D-a-n-i-e-], F-o-r-d. 3 time.
4 MR. SMITH: May I proceed, your Honor? 4 (Q Do you see you the person that you ultimately went to
5 THE COURT: Yes, Counsel. 5 and photographed present here in court today?
6 MR. SMITH: Thank you, 6 A Yes, sir, | do.
7 DIRECT EXAMINATION 7 Q Can you identify him for the --
g8 BY MR. SMITH:: 8 MS. PALM: We'll stipulate to his identity.
9 Q Mr. Ford, how are you presently employed, sir? a MR. SMITE: Thank you.
10 A As asenior crime scene analyst with the Las Vegas 10 THE COURT: All right.
11 Metropolitan Police Department. 11 BY MR. SMITH::
12 Q Were you working as a crime scene analyst back on or 1z Q And what exactly did you do when you arrived at the
13 around November 5th, 20087 13 Deleetive Bureau?
14 A Yes, sir, [ was, 14 A T met with Detective Wildemann and Detective Dean
15 Q Did you respond to a scene loeated at a 5001 -~ 15 Ratz (phonetic). The suspect at that time was in the interview
16 actually, strike that question. Did you have any job 16 room heing guarded by two police ofTicers or being watched over
17 assignment with regards te an event that took place on November| 17 by two police officers. I'went into the room. Deleclive
18 5th, 20087 18 Wildemann identified or explained to the individual that 1 was
19 A Would depend on that event number, sir. |was 159 poing to take photographs of him. Photopraphed his clothed
20 working graveyard that night. 20 with what appeared to be apparent blood on them. There was a
21 Q Okay. Would event (811053918 sound familiar? 21 red stain. Collected those items of clothing from him, the
22 A Yes, sir, if does. 22 shoes and socks. Swabbed his — took photographs, closeup
23 Q And what involvement did you have with that 23 photographs of his hands to show apparent hloed on his hands
24 particular event? 24 and a cut on his right index finger.
25 A Was requested to po over to the Detective Bureau on 25 Took swabs {rom his hands, and did penile swabs at
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1 the request of the detectives. Returned 1o the ofTice, 1 16. Did you photograph those shoes?
2 Photographs the clothing as each individual item was laidout, | 2 A Yes, sir, [ did. Those were taken -- phoiographs
3 and then impounded those items. 3 were taken at the crime ab.
4 Q Okay, now you say you took swahs [rom the defendant. | 4 Q Also, State's 17?
5 Where did you take the swabs from? 5 A Yes, sir.
6 A If 1 may reler to my report? B Q And 187
7 Q Would that refresh your recollection, sir? 7 A Yes, sir, that's correct.
8 A Yes, sir, it would. 8 Q Showing you Defense Exhibit ZZ, Is that a photograph
9 Q Then, please do. 9 that you took?
10 A Apparent blood swab was taken [rom the right index 140 A Yes, sir, it is.
11 finger ever the suspect. 11 Q And Delense Exhibit AAA. Is that a photograph that
12 Q Okay. 12 you look?
13 A A buecal swab kit was taken rom -- which wasa swab | 13 A Yes, sir, it is.
14 tothe inside of the cheek -- from the suspect. 14 Q Just for the record, these were taken at the
15 Q And incidentally, what's the purpose of taking a 15 Delective Bureau.
16 buccal swab from the inside cheek of a suspect? 16 A That's correct.
17 A For DNA comparison at a later date if there is DNA 17 Q Asopposed to at the scene?
18 evidence to be compared. 18 A At the Detective Bureau, not at the scene. And they
19 Q@ Okay. And anything else? 15 were laken in the interview room.
20 A And two swabs were taken of the penis ol the suspect. | 20 Q  Thank you.
21 Q Okay. And you said you also took photographs. 21 MR. SMITH: Judge, I'll pass the witness.
22 A Yes, sir, | did. 22 THE COURT: Cross.
23 @ Ofthe defendant? 23 MS. PALM: Thank you.
24 A Yes, sir, that's correct. 24 CROSS-EXAMINATION
25 Q Showing you what's heen admitted s State's Exhibit 25 BY MS. PALM::
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1 Q  Sony are the delay. 1 --1 photographed ihe clothing on him, his panls, and then
2 A Problem, Ma'am, - 2 photographed the clothing also at the [ab 1o show where the
3 Q Good aflernoon., 3 blood was.
1 A Good aflernoon. 4 (' So this photograph was just a closcr view of Mr.
5 Q@ When you responded to take photographs and collect 5 OTKeele?
6 evidence in Mr, O'Keefe's ease, that was about 3:47 in the & A Just to show the individual, yes, ma'am.
7 moming on November 6th? 7 Q Qkay. And Defense Exhibit DDD is a photograph --
8 A Yes, ma'am, that's correct. B A Qfthe lower legs to show the parent blood on the
9 Q  And you met there with Detectives Wildemann and Ratz?| 9 pants legs of the jeans he was wearing.
10 A That's correct. 10 Q Okay. Defense Exhibit EEE.
11 Q And there were also uniformed officers there? 11 A Isacloseup of the hands, the backside of the hands.
12 A Officer Hutcherson and Hatchet (phonetic). 12 Q@ Okay. And that's how it fooked after or when you
13 Q Okay. AndI'm just going to run through some of the 13 arrived at 3:007
14 photograpbs that have olready been admitted. [n Defense 14 A Yes, ma'am. Sometime afier 4:00 o'clock, yes, ma'am.
15 Exhibit AAA you took that photograph? 15 @ Okay. So he hadn't had the opportunity to wash his
16 A Yes, ma'am. 16 hands off yet?
17 Q  And who is that holding Mr. O'Keefe up? 17 A Notat afl, No, Ma'am.
18 A 1t would either have been Officer Hutcherson or 18 Q@ Okay. And Defense Exhibit FTF.
19 Haichet 18 A Is the palmer side of the hand showing the right
20 (¢ Okay. And same thing with Defense Exhibit ZZ, Who's § 20 index finger and the apparent blood on the hands.
21 holding him up there? 21 Q Okay. And when you say showing the right index
22 A It would have been the same ofTicer. 22 finger, you, in fact, noted an injury when you were taking
23 Q Okay. And you took closeups to show where blood was | 23 those photographs.
24 on his clothing? 24 A Yes, ma'am. | took an additional photograph with a
2 A T photographed the clothing afler I had removed him 25 scale to show the size.
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1 Q And you also cleaned it up with some water or saline 1 Q Okay. Defense Exhibit KKK is just the -
2 orsomething? 2 A That's the -
3 A Tused aswab with distilled water to do a swab of 3 Q - photograph that you --
4 that index finges. 4 A - (indiscemible) scale, yes, ma'am,
5 Q Cleaned it up a little better? 5 () Scale. Defense Exhibit GGG.
G A Yes, maam. ] A Was the bruising to the [orehead,
7 Q Okay. Defense Exhibit HE. [s that a photograph 7 Q  And Deiense Exhibie HHH.
B showing the injury a litile bit better? B A Same photograph with the scale in place.
g A Yes, ma'am, it is. 9 Q Now, did you also photograph Mr. -- any injuries to
10 Q  And what portion of the finger is the injury on? 10 Mr O'Keefe?
11 A The first joint. 11 A Yes, [did. The injuries pointed out were bruising
12 Q Okay. And that's his right hand? 12 tothe right bicep, inside of the biceps, scraiches to the back
13 A Yes, ma'am. 13 atthe belt line, taser marks to the left shovlder and lelt
14 Q Did anybody point out the injury on his thumb to you? | 14 side, abrasions to the forehead that we just saw.
15 A Naot that | rernember, no, but just a wound to the 15 MS. PALM: May 1 approach the witness, your Honor?
16 right index [inger, bruising to the right inside biceps, 16 THE COURT: Yes.
17 scratches to the back at the belt line. 17 BY MS. PALM:
18 Q Okay. If he appeared to have an injury on his thumb [ 18 Q (Indiscemnible}.
19 in some other photagraphs, would you dispute that? 18 A Okay.
20 A [ couldn't say that it was ever pointed out to mc 20 @ See il you recognize them?
21 that he had an injury on his thumb. The only injury thatwas {21 A That's the right bicep. This is the back. The
22 pointed out was the injury on the right index finger. 22 scratches on the belt line before he -- and that's the -- that
23 @ Okay. So you're just photographing what's pointed 23 a's this one with the scale.
24 outto you? 24 (  Are these phatographs [ just showed you Delense 000
25 A Yes, ma'am, 25 {sic), PPP, QQQ, MMM, NNN proposed exhibits, are those pictures
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1 of what you just testified about? 1 (Q Okay. And --
2 A Yes, ma'am, they are. 2 A Then I had the - Mr. O'Keefe lower his jeans --
3 Q  And they're true and accurate pictures? 3 Q Soyou could get a better --
9 A Yes, they are. 4 A -~ and took & better photograph with the scale in
5 MS. PALM: Move for admission. 5 place.
6 MR. SMITH: I'm sorry, which ones were they? Were 6 Q  And would that be PPP?
7 they the ones you already showed me? 7 A That would be that photograph there, yes, ma'am.
8 MS, PALM: Ishowed them to you, but you - 8 Q And you aiso collected and impounded Mr, O'Keefe's
5 MR. SMITH: Yeah. Yeah. No objection, Judge, 9 shoes and clothing?
10 THE COURT: All right. They'll be admitied. 10 A Yes, ma'am.
11 BY MS.PALM:: 11 Q Did you photograph the shoes?
12 Q [fyou could just tell the jury what these 12 A Yes, ma'am, | did.
13 photographs show. 13 MS. PALM: May 1 approach, your Honor?
14 A That's bruising to the right inside of the biceps of 14 THE COURT: Yes,
15 the right arm of the — Mr, O'Keefe. 15 BY MS.PALM:
186 Q Okay. And that would be Defense Exhibit NNN and is | 18 Q Showing you Defense Proposed WWW. Do you recognize
17 this another picture of the same thing with the scale? 17 that?
18 A Same thing with the scale in place. 18 A Yes, ma'om. It's the soles of the shoes that 1
19 Q@ And what is shown in Delense Exhibit QQQY 19 photographed at the lab.
20 A This is the taser mark to the right upper -- or the 20 MS. PALM: Move for admission of WWW.
21 --there's a scratch area on the lefl - the right rear 21 MR. SMITH: No objection.
22 shoulder area. It wasn't the taser matk. Taser mark's from 22 THE COURT: Ts it will be admitted.
23 the other side of the body. 23 BY MS. PALM::
24 Q  And what is depicted in Defense Exhibit Q007 24 Q  So these would be the soles of Mr. O'Keeft's shoes?
25 A Scratches just here at the belt line. 25 A That's correct, the soles of those shoes, yes, nia'am.
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1 Q Okay. And you wouldn't have had any role in 1 officer has the experiise regarding contamination.
2 comparing the soles of these shoes to any footprints on the 2 BY MS. PALM::
3 bed, would you? 3 @ Are you trained regarding how to collect evidence so
41 A No, Ma'am, [ never went to the scene at all, 4 that there's no cross-coniamination problem?
5 Q Now, you also used a swab to colleet biological 5 A Yes, ma'am.
6 cvidence from Mr. O'Keeft's penis in? 6 Q Would you agree that cross-contamination is the
7 A Two swabs, yes, ma'am. 7 unwanted transfer of two or more sources of physical evidence?
8 Q Okay. Do you recall that Mr. O'Keefe actually 8 A Yes, ma'am.
9 collected his own sample after you handed him a swab? a Q Okay. And to - are you trained in the proper method
10 A Yes, matam. We handed the swabs o Mr. O'Keele and | 10 to coliect a penile swab or sample?
11 he did the swabbing himself. 11 A Believe it or not at that time we were just told (o
12 Q Okay. And indoing the swabbing, he actuatly held 12 wet a swab with distilled water and either do it ourselves or
13 his penis with his one hand while he used the other hand to 13 have the defendant or the suspect do it.
14 collect the — 14 Q Okay. But when the suspect has a bleeding hand or
15 A Yes, ma'am. 15 blood on his hands [rom somebody else, is it possible that that
16 Q - sample? 16 could contaminaie the sample that you're collecting?
17 A That's correct. 17 A Yes, ma'am, it did, and it was 2 concem of mine. |
18 Q Okay. Does lhat not cause a contamination problem | 18 asked the detectives about it, and they said go ahead and fet
19 with the blood on his hands being mixed with the somple that | 12 the defendant do it himsell.
20 you're gathering? 20 Q Okay. And so0 he actually with his bloody hands
21 MR. SMITH: Objection as to relevance at this point. 21 touched his penis ond gathered the sample with the same bloody
22 THE COURT: I'm sorry, your objection again? 22 hand?
23 MR. SMITH: The relevance at this point. 23 A Yes, ma'am. Allthe blood on his hund at that time
24 THE COURT: I'm going to averruic the objection, but | 24 was dry. There was no wet blood present.
25 also, let's lay the proper foundation whether or not this 25 Q Okay. Is it possible that the blood would have
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flaked off onto his penis anyway and been gathered up in the
sample?

A Possibly.

Q  And might go it have been a better procedure to pive
him gloves or to have him wash his hands first?

A The detectives didn't -- we could have taken him to
wash his hands, yes,

Q While you were there, was Mr. O'Keefe completely
cooperative with your request to collect evidence?

A Completely.

Q Did you yourself notice any evidence that he appearad
to be intoxicated?

A ['was up close taking the closeup photograph ol him.
1didn't -- T don't remember smelling anything. Fe could have
been. He could have been under the influence. but I -- he
seemed to be upset.

Q Okay. Were you present when e was dressed out to
give you his clothing?

A Yes,

Q Do you recall that he had to be steadied by somebody
to be dressed?

A To put the bloody suit on, yes, ma'am.

Q Okay. And do vou recall Detective Wildemann helping
him put a booty on because he couldn't get it on right?

A That I don't rermember.
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Q  Are you aware ol'any policy that Metro has regarding
the collection or preservation of a defendant’s blood or breath
alcohol level?

A No, Ma'am, I'm not,

That would not be your decision?

And not semething you would participate in?
No, Ma'am,
MS. PALM; No more questions. Thank you.
MR. SMITH: Couple questions, Judge.
REDIRECT EXAMINATION
BY MR. SMITH::
Q CSA Ford, can you tell us the procedure that was used

Q
A No, Ma'am, that's not my area.
Q
A

to collect the buceal swabs from the defendant's mouth?

A Same thing, we gave the -- handed the -- it fooks
like a small tooth brush -- handed that to the defendant. He
— to swab the inside of his -- there was two of them. To swab
the inside ol the right cheek. He retumed it to us that goes
direetly into a cardboard box, o smalf cardboard box. Hand him
the second tooth brush type to swab the inside ol the other
cheek and again, it poes back into the box by himseil (sic).

Q Did you observe the samples once he had given them
back to you?

A Just noticed them going back inside the box, that's
all. The box was seafed and the package is sealed.

Page 243
ROUGH DRAFT TRANSCRIPT

=
Y I - N V. B UV X R

—
gel

e e
D O U W

Fa I
s Ne)

=

[ A A0 6 T S

(12 BN S Y R A6 ]

Q Did you observe any contamination on those samples?

A No, [ did not.

MR, SMITH: No further questions.
RECROSS-EXAMINATION
BY MS. PALM::

Q  When Mr. O'Keefe was swabbing the inside of his cheek
with the buccal swab, he doesn't actually stick his {finger into
his mouth, does he?

A No, Mad'am.

Q  Okay.

A No, Ma'am, just the —-

Q  Justthe —

A It's - it looks like a tooth brush. It's
approximately sick inches long, maybe.

Q Okay. And as far as blood contamination of the
penile swab poes, it's possible that it could be contaminated,
but you wouldn't see it because it would be small flex of
blood.

A That's correct.

MS. PALM: Nothing else.
THE COURT: Anything else, Mr. Smith?
FURTHER REDIRECT EXAMINATION
BY MR. SMITH::

Q) For the record, can you describe how long the

apparatus that's used to obtain the buccal swab from the mouth
Page 244
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is?
A Approximately six inches long, T would say. A rough
guesstimate,
Q  And how long is the business end? That is, the
actunt surface aren that's used to obain the cells from the
inside of the mouth?
A Belween three quarters of an inch to an inch, and
it's probably less than an eighth of an inch wide.
Q  So when you handed the specimen or the apparatus to
ohtain a specimen from the defendant, T mean, how did he do it?
A We — il's in a sealed package. We break open the
package. We pull the item out holding the handle in and pass
it to the individual. They take it [fom us and scrape the
inside of their mouth and drop it in this small box - in the
smail box, We hand them the second item. They swab the other
side of their mouth and drop it in the box.
Q  And again, is - excuse me, s Ms. Palm just asked
you, in this case, you didn't sce the defendant stick his
entire hand in his mouth; is ¢hat correct?
A No.
MR. SMITH: Mo further questions.
THE COURT: Any follow up, Ms. Palm?
MS. PALM: No.
THE COURT; Any questions (rom the jurors? No. All
right, thank you, sir. You are instructed not 1o discuss your
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1 testimony with any olher witness involved in this case until 1 Q And how long have you been working in that capacity?
2 lhis matter is finally resolved. Thank you for your type, sir. 2 A July will be 11 years. 10, 10 and a half years.
3 THE WITNESS: Thank you, your Honor. 3 Q (Indiscernible) dues as a crime scene analyst, did
4 THE COURT: Next witness for the State. 4 you have occasion to respond to a 3001 El Parque on the night
5 MR, SMITH: Judge, can we approach real fast -- 5 orearly morning of November 5th or November 6th, 2008?
& THE COURT: All right. ] A No, 14did not.
7 MR SMITH: -- please. 7 Q Okay. How did you become involved with the event
8 (Bench conference}, 8  that transpired at that place?
9 THE COURT: State's next witness, please. 9 A ['work on the day shifi. T report to work at 6:00 in
10 MR. SMITH: Judge, lhe State calls Robbie Dahn. 10 the moming, The day shift people are responsible to respond
11 THE MARSHAL: ifyou'll just remain standing. Raise 11 to the autopsies, and that day [ was assigned to work an
12 vour right hand, please. 12 aulopsy that was affilinted with this case.
13 ROBBIE DAHN, PLAINTIFF'S WITNESS, SWORN 13 (Q Okay. And was that an autopsy on a descendant by the
14 THE CLERK: Please be seated. Will you please state 14 pame of Vicioria Witmarsh?
15 your name and spell it for Lhe record, please. 15 A Yes.
16 THE WITNESS: Yes. My name is Robbie Dahn. My first § 16 Q  So where did you respond to fulfill your duties in
17 name's spefled R-o-b-b-i-e. Last narne spelled D-a-h-n. 17 this investigation?
18 MR. SMITH: May I proceed, Judge? 18 A Twent over to the Clark County medical examiner and
19 THE COURT: Yes. 19 coroner's office.
20 MR, SMITH: Thank you. 20 Q Did you obtain any evidence at that location?
21 DIRECT EXAMINATION 21 A Yes, 1did.
22 BY MR. SMITH:: 22 Q  And what did you obtain?
23 Q Ms. Dahn, how are you presently employed? 23 A Our duties there are to photograph as well as o
24 A T'm a senior critne scene analyst wilh (he Las Vegns 24 collect evidence. [ collected a buccal swab kit. I collected
25 Metropolilan Police Department. 25 many biological swabs such as cervical swab, rectal swab, oral
Page 246 Page 247
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1 swabs, and ] took some samples of blood, and { located a hair | 1 them?
2 and also the clothing. 2 A 1took them back to the CS} section of the Las Vegas
3 (Q Can you tell us where you located these iterns? 3 Metropolitan Police Department and | booked those into
4 A Onthe body of Victoria Witmarsh, 4 evidence.
5 Q Okay. Did you prepare any reports pursuani 1o that? 5 Q Did you impound any clothing pursuant to this?
6 A Yes, we prepare an autopsy report. 6 A Yes, 1did. The descendant had two items of upper
7 Q  Would looking at your report refresh your 7 body clothing. A tank top and a small little jacket, and I did
8 recollection as to specifically where you recovered specific 8 impound those.
9 items with regards to this case? ] MR. SMITH: Pass the witness, Judge.
10 A Yes. 10 THE COURT: Crass,
11 MR. SMITH: May | approach the witness, Judge? 11 CROSS-EXAMINATION
12 THE COURT: Yes. 12 BY MS. PALM::
13 BY MR, SMITH:: 13 Q Imissed it if you said it. You collected fingernail
14 Q  I'm just going to ask you o review your rcport, and 14 clippings from the descendani?
15 then see if that refreshes your recollection as to specifically 15 A That was one itemn. Ididn’t go through every single
16 where you obtained or retrieved items of evidence in this case. | 16 itent in that biological kit, but I did - the hands had bags
17 A Yes. Ingeneral | collected the items from the body, 17 over them, and I did collect fingernail clippings.
18 but a bucecal swab kit, that's coliected from the mouth. And 18 Q Okay. And are those sometimes collected in order to
19 then I had many different biological swabs that were collected | 19 delermine whether a deceased person has someone else's DNA
20 from different areas. Did you want me to go through 20 under fingemails?
21 specifically each item? 21 A Yes
22 Q No, I think you've dane well enough. And you 22 Q And do you know whether any testing was done on that
23 obtained these items from Victoria Witmarsh? 23 - on thosc fingernails?
24 A Yes, 1did. 24 A Idon't have that knowledge.
25 Q And what did you do with them after you obtained 25 MS. PALM: No rnore questions. Thank you,
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THE COURT: Mr. Smith, anything further?

MR. SMITH: No, fudge, not from this witness.

THE COURT: Any questions from the jurors? All
right. Thank you, Mo'am, for your testimony. You're
instructed not ta diseuss your testimony with any other witness
involved in this case until this matter is finally resolved.
Thank you for your time.

THE WITNESS: Thank you, sir.

THE COURT: Another witness for the State. All
right. Ladies and gentlemen, we're going to recess at this
time. It's about 4:33 or so. We've had a long day and 1
appreciate your patience. I've got a relatively short calendar
tomorrow so we'll come back at 9:30 tomorrow moming.

During this recess it is your duty not to converse
among yourselves or with anyone else on any subject connected
with the trial or read, waich or listen to any report over
commentary on the trial by any person connected with the trin]
or by any medium of information including, without limitation,
newspaper, television, radio or the Internet.

You're not to [orm of express an opinion on any
subject connceted with this case until this matier is finally
submitted 1o you for your deliberation. We'll see you back at
9:30 tomorrow morning. Thank you,

(Jury exits).

{Qutside the presence of the jury)
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THE COURT: Let the record reflect we're outside the
presence of the jury panel. Ms. Palm, T think you had a motion
for mistrial.

MS. PALM: Yes, | have a mowing for a mistrial, your
Honor. We were surprised by the testimony of Officer
Hutcherson with regard to the additional statements oulside of
the statements that were contained in the note we were
provided. And specifically, our client is prejudiced by the
statement referring 1o nigger music.

Certainly if we had known about that statement, we
might have changed our trial strotegy. We might have changed
our voir dire questioning. We had no notice ol that, and
Officer Huicherson testified that he did tell the District
Attorney about his additional statements that he was going to
present today, and we were never informed of it.

We would have done a mation to preclude any reference
to the word nigger because it's cerlainly not relevant to
anything in this case. And it is highly prejudicial, so we are
moving for a mistrial ou the basis of discovery violation and
the prejudice attached to that word.

THE COURT: Mr. Smith.

MR. SMITH: Judge, i's not a discovery violation in
that as we addressed af the bench, the State had no advance
notice of the statement. It wasn't written down. It wasn't
preserved. [t wasn't memorialized. The discovery statute
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specifically states what we must provide, and the Supreme Court
of the United States has imposed additional requirements up on
us, i.e., exculpatory evidence. This is not exeulpaiory
evidence.

Furthermore, it's our position that Officer
Hutcherson was noticed welt in advance of trial, and had they
-- the defense pretriaied Officer Hutcherson and asked wiat he
stated, they could have found this information out. It's my
understanding that in a phone conversation that co-counsel had
with Mr. Hutcherson - [ guess it was foday or this moming -
that he relayed those statements.

And it's not discovery because it wasn't
memorialized. That’s our position.

THE COURT: Anything {urther, Ms. 'alm?

MS. PALM: OQur position is they had knowledge of it.
They supposcdly have an open file. We've been communicating
all along so that we could rely on them to tell us il there was
any evidence that was that prejudicial so that we can make an
issuc of it and bring it in front of the Court. And [ think
they had a duty to bring that issue in [font of the Courl
themselves because they should know that that word is going o
be extremely prejudicial, and we have some rights to — with
respect Lo that.

THE COURT: Mr. Smith, you didn't really address the
issue ol the N word.
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MS. GRAHAM: Well, should [ address that, Judge?

THE COURT: Someone.

MS. GRAHAM: Officer Hutcherson was on FMLA leave he
entire time. We didn't have o phone number to contact him.
Although, as ce-counset Smith has indicated, he was noticed,
and the defense had full opperiunity to pretrial him
themselves, as they did several of the wilnesses.

Last night [ got ahold of him probably about 8:00
o'cloclk, He retumed o phone catl from me. His wile had just
had a baby. 1 told him that | did need him here. | told him
Lhat --

THE COURT: I'm not -- I'm not ~ [ mean, my cquestion
isn't addressed towards Lhe discovery issue. 1¢'s to the use
of the raciat slur.

MS. GRAHAM: He indicated last night during
conversation ] asked him what his involvement was in the case,
and he basically told me exactly his involvement in the case ol
being posted outside the door, that he had control over the
defendant.

And I indicated that T needed him to address the
statements that the defendant had made to him while he was over
his watch.

MS. PALM: And that tells me she did not caution iiim
10t to just blurt out the racial stur, and she did not think of
bringing it to tie Court's attention or to our attention, but
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1 she knew about it. 1 additional reports or additional testimony that we'll nced to
2 MR. SMITH: Judge, [ wilt submit that your Honor 2 introduce at that time, we'll subpoena the appropriate officers
3 sustained the objection. If your Henor is duly concerned about | 3 to come in.
4 it, you can issue a corrective instruction that the jury is to 4 1 don't anticipate that we will from my initial
5 pay no attention to that. But I submit that it's merely not 5 review ol it. But they obtained it pursuant to the Court's
6 warranied at this juncture. 6 order and got it to me very carly on in the afternoon,
7 1 mean, afl they heard was tum off that N music, and 7 Another procedural matier is that we have been
8 I mean, that was it. B enlering into stipulations with the State, and | don't know the
g MS, PALM: And your Honor, if I heard.that, it would 9 Court's position, but 1 assume that it's with the Court’s
10 make me not like somebody. It would make me hold it against | 10 permission to try and sesolve questions so that we don't have
11 them. !would judge them unfairly for it, Fm sure. That 11 to call in witnesses like with the search warrant and things
12 would be a hard thing to put out of my mind. I canimagineit | 12 like that. So I don't mean to intrude upon the Court's
13 would be hard to put out of a jurer's mind. 13 protocol --
14 THE COURT: As far as discovery violation, I don't 14 THE COURT: Not at all,
15 find that, There was nothing memorialized that the State 15 MR, PIKE: -- but so long as we're involved with
16 withheld. Soldon't (ind a discovery viclation, and the 16 that. Because of the blood evidence, we have an inordinate
17 officer's statement is immcdiate objection. 1 don't feel that 17 number of pictures. We are - we have stipulated that all of
18 that rises to any level of undue prejudice in this case that 18 the evidence that was collected was maintained within the
19 would warrant a mistrial, so motion of mistrial is denied. 19 appropriate chunge of custody for the people that subsequently
20 Anything else before we start tomorrew moming? 20 tested it. And that for instance, like the shoes, they can't
21 MR. PIKE: Yes, your Honor. F'd like to thank the 21 bring them in and hold them because they got blood an them.
22 Slate. They were able to obtain a faxed copy of the use of 22 So we'll — with the Court's permission, we'd ask an
23 force report that was prepared in fhis case. They've provided | 23 opportunity to again, state that Lo the jury that the evidence
24 g copy lo me as soon as they received it. 1've pone through 24 that was photographed was impounded is properly preserved and
25 that, and [ -« if there are any issues in rclationship to 25 the testing occurred.
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1 What we might have -~ what we request the Court to do 1 that we will take gave eaution not to refer to that material
2 or the defense may request the Cour to do is o indicate that 2 again in either the closing argument or the rebattal nrgument.
3 the number of photos are inordinate because of the biological 3 We won't make statements like, you know, you heard
4 issues Lhat were with this and that we can't bring the Lhings 4 what Offtcer Hutcherson said which would kind of invite them to
5 in for them to hold and to examine so we've had to put in a 5 considered the entirety of what they said, and we'll keep our
& large numbers of photographs or we can just argue it at £ arguments strictly limited so that there's no inference or, you
7 closing, Whatever the Court would prefer. 7 know, bringing that -- (hosc statements up again.
] THE COURT: [ think it's appropriate that we do put 8 THE COURT: All right. | appreciate that.
% that stipulation on the record, obviously, in front of the jury 9 MR. SMITH: Thank you.
10 panel. And if the parties wish, T can make that quick -- you 10 THE COURT: Anything else? Perhaps in the afiemoon
11 know, the bric{ statement to the jury that we have so many 11 tomorrow at one of the breaks we'll start working on the jury
12 photos because we have to show these pieces of evidence because| 12 instructions.
13 we can't bring Lhem into court. 13 MR. PIKE: Thank you, your Honor.
14 MR. PIKE: And it has been o little bit cumbersome 14 THE COURT: All right.
15 becuuse we can't just hold up a shoe or the knife -- 15 (Court recessed at 4:47 p.m., until
16 THE COURT: Righi. 14 Tuesday, March 18, 2009)
17 MR. PIKE: -- or like that. All right, thank you. 17
18 THE COURT: State agrees lor the Court to male Lhat 18
19 statemnent to Lthe jury as far a5 - 19
20 MR SMITH: No problem whalsoever, Judge. 20
21 THE COURT: Anything else? 21
22 MR. SMITH: Judge, and just if | could supplement the 22
23 record will regards to Ms. Palm's motion for a misirial with 23
24 regarding a polential prejudice against her client beciuse of 24
25  the testimony that's come out. T will represent to the Court 25
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LAS VEGAS, NEVADA, WEDNESDAY, MARCH 18, 2009, 9:34 AM.
(Outside presence al the jury}

THE COURT: On the record. All right. On the record
we're outside the presence of the jury. We had some motions by
the defense.

MS. PALM: Yes, your Honor. Thank you. And [ bave
given the clerk o copy of what 1 would like to have made three
separate court exhibits. Mot sa that they go to the jury, but
that they're part ol the recosd on appeal in this case, And1
undersiand that those can be marked as court exhibits lor that
purpose.

THE COURT: All right.

MS. PALM: Okay. Your Honor, the court exhibis
showing the e-mail correspandence between the defense counsel
lor Mr. O'Keele and the State and Detective Bunn, which
Detective Wildemann was copied on show that prior to the
preliminary hearing we -

THE COURT: Just so I'm clear, is that the December
the?

MS. PALM: Well, it's a series ol them. There's
severol of them there.

THE COURT: Okay.

MS. PALM: And ['ll go through what they're iotended
to show. 1t shows that on December 9th, 2008 we requested,
prior 1o preliminary hearing a copy ol any reparts by any other
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oflicers aside from (he Bunn/Wildemann officers report and
amrest report. We were told that they were none. After the
pretiminary hearing at which Ballgjos testified he completed a
use of force report, and Detective Bunn indicated that there
was no more discoverable evidenee for us, we specifically
requested on February 23rd, 2009 the use of force report
prepared by Officer Ballejos. Mr. Smith forwarded that request
to homicide detectives. The response we got on February 25th,
2009 from Detective Bunn was not that (e evidence could not be
obtained without a courl order. Instead, it was (hat these is

no separate repon. Only taped statement which you guys
already have as supplemented by the officer’s report.

When it became clear from Officer Ballejos' testimony
vesterday that he did, indeed, complete a use of force report
and upon our niotion for 4 mistrial hased on discovery
violation, the court ordered the detectives to provide the
report, and he did (hat one minutes.

Now having time to review that report. which is
ancther ol the court's exhibits that T suhmitted, I submit that
my client's due process rights under the Nevada Constitutior
and the Federal substitution have been violated because T would
have used (he information in that report to cross-examine every
single one ol the many State's witnesses who tried to deny or
minimize Mr. O'Keele's extreme {ntoxication,

The repon specificaliy notes that Mr. O'Keefe was,
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quote, under the officer's assessment of his condition mentally

iil or under the influence. The report [urther indicates,

quote, Mr. ('Keele appeared extremely intoxicated and continued
to be erratic and emotionat in his behavior. ('Keele was not
asked questions due to his involvement in a possible homicide.

This is the first time we've had any documentation
regarding Mr. O'Keefe's extreme intoxication. There was no
mention at atl of intoxication in the pojice reports prepared
by the detectives in this cuse, The detectives and the State
knew of our theory of defense which depended on hLis extreme
inoxication because we asked about it at preliminary hearing,
and we moved to preclude the State from seeking a first degree
murder conviction based on the failure to collect evidence and
preserve evidence of that intoxieation.

It is the detective’s lie that there was no repont
that prejudiced us. When he was called yesterday on speaker
phone, he no longer said there was no repori. He said [ can't
et it for vou, And when the Court ordered him, he got it. 1f
we had known that he wanted a court order, we would have gotten
one. So his lic that there was no such report caused us 1o be
prejudice relied cn that,

Under Madison versus Warden {phonetic), which is 116
Neviada, 48, page 67, 993 Pacific 2nd, 23, Page 33, it's a 2000
case, quote, the State must disclose evidence if it provided
grounds for Lhe defense to attack reliability, thoroughness and
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good faith ever police investigution to impeach credibility of
State's wiltnesses or to bolster the defense case against
prosecutorial tacts. This obligation's not limited to evidence

that is admissible ot trinl. Further, the State's attorney is

charged with constructive knowledge and possession of evidence
held by other state agents, including law enforeement officers.

Due process under the state and federal Constitutions
and a failure 1o turn over the evidence will cause a reversal
to conviction where the evidence was reasonably possible to
lead to a different outcome. That's Roberls versus State, 110
Nevada, 112-1881 Paeilie 2nd 1, and that's 1994 case.

Now, as [ar as the issue of the due process violalion
related to Officer Hutcherson's testimony, I have filed for --
as [or exhibit a eapy of the note that we received in discovery
that wus all we pot regarding Officer Hutcherson's, the alleged
statements made by Mr, O'Keele to him,

THE COURT: Let me just locate that. Here it is. |
do. Thank you.

MS. PALM: This and the same references in the arrest
or oflicer's report are the only items of discovery indicating
what OfTicer Hutcherson claimed to have heard, The District
Attorney’s open [ile policy creates an obligation for them to
turn over all inculpatory and exculpatory evidence in their
possession or construetive possession. That's MeKey versus
State {phonetic), 112 Nevada 642, 917 Pacific 2nd, 940. That's
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1 1996 cose. 1 Also, it is important to note that Officer Hutcherson

2 We relied on the District Attorney to do this, and at 2 and Mr. Smith, the Deputy DA, trying this case are both

3 least Mr. Smith has, with respect to additionnl oral ststement 3 African-American, and [ believe that such a racial slur is

4 by witness Cheryl Morris. The DA mentioned that we could have | 4 likely to cause the jurors to more closely align themsclves

5 pretrigted Officer Hutcherson, but in our experience Metro 5 with the Siate out of empathy or common experience or anger as

& officers are reluctant to talk to us and wilt rarely do so if 6 they reject Mr. O'Keele.

7 we don't go through the DA, And yesterday Ms. Graham indicated | 7 The faet that such derogalory staiements were alleged

8  that she could not even pretrial him until Monday night because 8 to have been made {0 a black officer just enhances the

9  hewas on FMLA lfeave. 9 prejudice. As a person of color and a mother of children of
10 We have been very vigilant with respect to keeping 10 color and a grandchild of color, T can tell you that there is
11 gut prejudicial evidence with no relevance. For instance, the 11 always a [ear of secret prejudice such as you don't get a raise
12 renaming of the sexual assault kit issue we had yesterday, We 12 that somebody else in the same position you do has. Overt
13 would have objected and moved to preclude any evidence ol 13 prejudice is even more {rightening,
14 racia} slurs as they have no relevance to this case and are 14 Qvert prejudice ol somebody that is willing to use
15 extremely prejudicial. Their introduction to apprise Mr. 15 the N word to a black officer makes me afraid ol what that
16 O'Keele of his due process riphts. 16 person is capable of doing. 1 also note that on the jury we
17 The introduction of this bad act evidence is not 17 have in addition {0 the one Alrican-Ameriean juror, we have [
18 something that be cured in a jury instruction or atiempt to 18 believe three Hispanie jurars who might bave had the same
19 deny it would kkely remind the jury of the evidence. Cur 19 experience as in life and might feel the same way and be
20 investigator Joc Perez (phonetic) was watching the jury 20 aflected, especially strongly by that evidence. I don't assume
21 yesterday, and ke told us afier court that he saw a couple ol 21 that white jurors don't have the same reaction because 1 don't
22 jurors react to the reference to the N word. Most notably the 22 know what the facts of their life are, and we weren't able to
23 one black juror that we have who looked at Mr, O'Keele directly 23 voir dire any jurors on race issues.
24 when that statement was made with an expression of disbeliclor [ 24 1 befieve that Ms. Graham's actions constituie
25 surprise. 25 prosecutorial misconduct and also violated her duty ol candor
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1 1o this court. When the offending words were spoken by Officer | 1 1 would like 1o note just a couple more things.

2 Hutcherson, we approached the bench and as we made our 2 1 don't meat to sugpest by my argument that I'm

3 objections, Mr. Smith indicated that the State was not aware of 3 afraid of Mr. O'Keefe. [ don't believe that he said what he

4 the N word statements. Ms. Graham stood right there beside him | 4 was accused of ot all. And if T did, | would be effective

5 ond said nothing. It was not until afler I crossed Officer 5 counsel in any case. Finally, 1 want to question what is going
& Hutcherson, and he indicated that he prelrialed with the DAs in & on with the pretrial tactics in this case for fature use and

7 this court, and he told them of thc statements that Ms. Graham 7 post-convictions proceedings becanse we've hind several of Ms.
8 admitted thas she had indeed learned of them the evening B Grahan's witnesses adding in their testimony additional

o previous. That would be Monday night. Yesterday was Tuesday.| 8 inculpatory [ncts thut have never before been mentioned. For
10 Officer Hutcherson did not testify until mid, late 10 example, Mr, Toliver's festimony that Mr. O'Kecle had a crazy
11 afternoon Tuesday. Ms. Graham's actions were purposeful, 11 angry look on his [ace was not mentioned in his written
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prosecutorial misconduct. She purposely misled this court, the
bench, and she purposely introduced bad act testimony. She
knew that those statements were claimed to have been made by
Mr. O'Keele, and she repeatedly asked Officer Hutcherson what
else did Mr, O'Keele say.

She clearly intended to sandbag us with those
statements having never given us the opportunity to address
their admissibility before introducing them and undeing all our
efTorts to efiminate unfair prejudice from this trial.

So on the basis of cumulative error related to the
discovery violations and prosecutorial misconduei violating Mr.
O'Keele's due pracess rights io a fair trial, we move for a
mistrial and a maotion to dismissal with prejudice. Ifthis
Court is not inclined {o reconsider our motion for a mistrial,
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stafement or recorded statement nor did he mention it when we
interviewed him, )

Oflicer Ballejos who had given e recorded statement
and testified at the preliminary hearing had never belore
meniioned that Mr, O'Keefe was giving a [alse last name for Ms.
Witmarsh as if to give # complete and deliberately false name
to [rustrate the ability to give aid to her,

[ want to note this last question just for the
future. Bui as [ar as a remedy goes, up until this point this
court [as not even admonished the State regarding their
misconduct. Ms, Graham waus not even admonished regarding her
false representation to this court. And yet, when we came in
this morning, this court made o commeat about accusing tounscl
on the opposing side of being unethical. And [ don't think
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1 that's fair. 1 client to testify and working on things that I should have been
2 1 think it's a job requirement of a public delender 2 working on, we've had to use our evenings with these long triaf
3 to be willing 1o accuse prosecutors of inientional misconduct 3 days to respend to the State’s misconduct. And so I would ask
4 when we see it. ITthis court is not inclined to grant our 4 that we not be required to close untit Friday no matier what
5 motion, then we ore requesting these alternative reliefs: Omne, 5 time we finish on Thursday because [ just haven't had time to
£ we want to prohibit the State [rom seeking a first degree & prepare an effective closing that responds lo the evidence as
7 murder conviction and fimit them to the second degree. 7 it has come in.
8 We also want the court to instruct the jury prior to 8 THE COURT: Thank you, Ms. Palm. Just so we're
9 Detective Wildemann's testimony as follows: On February 23rd, | 9 clear, Ms, Palm, I believe al close of yesterday's testimony
10 2009, counsel for Mr. O'Keefe speeifically requested from the 10 offthe record, | think there was just some banter behween
11 State the use of force report prepared by Officer Baligjos. On 11 counsel and the courl regarding a case this court had three or
12 February 25th, 2009 {he State responded that there was no sueh | 12 four weeks ago where it became very persenal. and that's what
13 report. Yesterday after Officer Ballejos testified in this 13 the court was referring to. Not this particular case as far as
14 triak, this courl ordered the State to tum over the use of 14 anyone being unfair, And1think Mr. Pike -- at least I
15 force report. They have now done so. 15 thought he acknowledged thai he undersiood what we were
16 1 also want to be able to introduce Ballejos’ 16 referring to as for as the issue of pretrinl payments. That's
17 statements regarding the extreme intaxieation in the use of 17 what the court was referring to, and I thought that's what all
18 Tforce report through Detective Wildemann and have some latitede; 18 parties understood that to be.
19 todo that. We're also asking for a jury instruction that has 19 MS. PALM: I did not understand that, so | appreciate
20 conclusively established that Mr, O'Keefe was extremely 20 that.
21 intoxicated at the time the officers responded to the scene of 21 THE COURT: Okay.
22 (hec incident in question, and they are to consider that as 22 MS, PALM: Thank you.
23 evidence as fhey deliberate regarding nny intent requirernents 23 THE COURT: And I knew the State was aware of that
24 in the charges they are considering. 24 because what they had mentioned that they had heard about a
25 And finally, because of «- instead of preparing my 25 case three or four weeks - or actually two weeks prior where
Page 10 Page 11
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1 those fypes of allegations were made based upon this pretrial 1 cither very intoxicated, highly intoxicated or intoxicated.
2 conference payment. So it had nothing to do with this case, so | 2 In fact, when Mr. Ballejos was on the stand, Ms. Palm
3 -- butI appreciate your comment. 3 - ifmy mcmory serves me correctly or whether it was Ms. Palm
4 Mr, Smith, I'm more cancerned about this report 4 or Mr. Pike, I don't know who asked them, but they even
5 coming out now. I don't believe Ms. Palm is accusing you of 5 referred to Mr. Rallejos’ testimony at the prefiminary hearing
& withholding it. Tdon't think she's doing that, and I'm not & that the defendant smelled real heavily of alcohol, quote, end
7 interprefing it in that fashion. BuiT am concerned that it 7 quote.
8 was not provided to you upon your requesi because it does 8 So I don't see where the possible prejudice is in
9 appear to have pertinent information that should have been -- 9 that - | mean, Ms. Pabm is hasically trying to argue that the
10 that would have been used on cross-examination of probably all| 10 jury has no idea that a, our defense is going (o be that this
11 the officers that testified about being in the apartment. 11 guy was really intoxicated to formulate the intent. And oh, by
12 MR. SMITH: Understood. Judge, it's our position 12 {he way, that's what they argued in the opening argument. And
13 that even assuming arguing, though, everything that Ms. Palm | 13 b, that therc's no evidence that he was intoxicated. There's
14 has argued with regards lo them not getting this report, | 14 clearly evidence that he was intoxicated.
15 mean, the first thing the Court should consider is is there an 15 Now, the level whether it was extremely, moderate or
16 actual prejudice. 16 severe, | mean, to -- really, Judge, we're spliling hairs.
17 I think it's clear to the jury that the defendant's 17 That's the State's position. Furthermore, with regards to --
18 defense fs that he was extremely intoxicaled that knight. And, | 18 and that's with regards to the first hviphlighted portion where
19 in [act, through rather effective cross-examination, despite 1% it says officer assessment ol citizen condition, mentally ill
20 the State's aHempts to preclude any of that from coming in 20 or under the influence. Judge, that -
21 during our case in chiel and trying to force them, the 21 {OfT the record colloguy).
22 defendant, to have te pet on the stand and testify himsell'to 22 MR. SMITH: One officer, but we've heard it from at
23 his level of intoxication, your Honor has allowed Ms. Palm to | 23 least (wa that | can recall that yes, Mr. O'Keefe was under the
24 - and Mr. Pike to eflectively cross-cxamine each of the 24 influence. We had to help him stand up. Yada, yada, yada.
25 Siate's witnesses and elicit testimony indicating that he was 25 Furthermore, [ open that when Detective Wildemann gels on the
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stand, they're going to do the same thing, ask Detective
Wildemann questions that they hope to illustrate the [act that
he was intoxicated.

Mow, with regards to the other statement on Page 4 of
the report, O'Keefe appeared extremely intoxicated and
continued {0 be erratic and emational in his hehavior, Judge, 1
think that's out as well. One of the defense counsels, and
forgive for nol knowing which one, but I remember one of them
asking one of the officers was Mr. O'Keefe behaving
erratically, and the answer was yes. 1t might have been even
from a lay witness that Mr. O'Keefe was behaving crratically.

So for this to rise to a level of a due process
violation, Judge, it just doesn't pass the muster because there
really is no prejudice. And I would, [or the record, object lo
an instruction saying that he was under the influence. 1 think
it's up for the jury to determine -- | mean, that's a question
of fact whether or not he was intoxicated. Nat a question of
law. That's a question of fact.

This isn't a DU case where we have evidence that he
was intoxicated past a certain level and he's charged with
that, and that's why we're here. Thai's a question of [act.

So [ steadlastly maintain that there should be no jury

instruction saying that he was intoxicated. But we also

maintain that there's abselutely -- there just isn't any

prejudice. I think it's clear that the defendant was
Page 14
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intoxicated. Now as o the level of intoxication, that's also
a question of fact.

Whether one officer says he was extremely intoxicated
or that he was kind of intoxicated or he was mentally ill, the
evidence is out there. The jury's going to be able to make a
detcrmination as to Mr. O'Kcefe's ability and/or intent to
carry oul the acts that the State has charged him with doing.

THE COURT: Didn't one of the officers testify that
he may have smelied some alcohol, but he didn’t really go any
further as far as his conduct or maybe he even said I didn't
notice, something along those lines.

MR. SMITH: That was one officer. But there was also
another officer who said he smelled of alcohol. 1 mean, Judge,
this was - as you've heard testimony, this was a dynamic
siluation. Not all of the five officers obscrved Mr. ('Keefe
in the same light. [ mean, that's a reasonahle interpretation
under these facts.

Some of the officers -- some of the testimony's
coming out - have came out that yes, the guy was intoxicated.
1 could tell he was intoxieated. Other people like for
instance, Detective Shawn Taylor, he said well, | don't know
because | really -- you know, 1 wasn't paying atiention to
whether he was intoxicated. But again, Officer Ballejos said
yes, | - he smelled of alcohol.

So, | mean, I just -- the State just [ails to see the
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prejudice here, T mean, it's not like this is -~ I think what
we're arguing, Judge, is, you know --

THE COURT: Well, we're arguing that Metro didn't
turn this report over to you. Apgain, I'm not blaming -1
don't think you or Ms. Graham withheld this report at afl,

MR. SMITH: Judge, T do submit that there's no
prejudice, and 1 submit that there are things that this Court
can do to cure any perceived prejudice or any concern that the
Court has short of granting a mistrial.

THE COURT: Ms. Palm, why can't we just call these
olficers you want back on the stand and confront them with this
report? It may cven have more impuct on your case because now
you con say well, now we have this report, why didn't you say
this the ferst time?

MS. PALM: Well, for a few practical reasons. One, T
think we are all acutely aware yesterday that the jury was
lired of hearing from the arvest officers. I's not going Lo
be us elTective now when they're tired of heuring {rom them, we
bring them hack, and it's not in the same - it's not in the
coniext of their entire festimony. It's going to be
bifurcated, and that's hard to put together. And also -

THE COURT; Well, let me stop your drive. Tdon't
know that they were tired of their testimony, With all due
respect 1o the State, | think they were tired of okay, who wus
lined first, who was sccond, who was third, who was lourth,

Page 16
ROUGH DRAFT TRANSCRIPT

-
HO\DCD-—]U\U‘-BUJI“JI—I

—
el

I

e
O m oo e L

3
o

go
[

)

[y]
"3

-3
w

L

)
r.

)

3]
8]

where were you standing, et cetera, et cetera. I think that's

-- they heard that five times, and 1 think at that point they
started to roll their eyes. 1 think that's -- they weren't

tired so much of the specifics dealing with your client. It
was just more ol, you know, going over -- placing everybody
over and aver. [ think that's what they were getting tired
about,

MS. PALM: Well, even if you don't helieve they're
tired of hearing rom the same witnesses, I think that it's not
a5 elfective to have a bifurcated cross-examination about
intoxicution. Almost every single one of their witnesses
minimized the intoxication of Mr. O’Keele or denied it
completely. Wc've never had before evidence that he was
extremely intoxicated.

Some people said he smelled of alcohal. Other people
thought even saying anything at all. So I don't see how it can
he effeetive cross-examination ot this point when it' not going
to be at the same time s their testimony was received.

THE COURT: Well, you know, many times cases do pet
tedious. For example, in a civil case when we're dealing with
contract issues, you'd be amazed on how many times we have to
talk about, you know, paragraph [7 in [ront of a jury for an
entire week. And 50, you know, I have a little bit more faith
in the jurors than you do. So what I'm going to do isI'm
going 1o deny your motion for mistrial, but I'm going to allow
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1 youto call these officers {o confront them with this report. 1 only two relevant witnesses.

2 And I'm going to order that the -- we can de it in your case in 2 THE COURT: Well, there may be others, [ don't know.

3 chief or we can have them come back at this time. Not 3 But that's what I'm going to order. So Ms. Palm, Mr. Pike,

4 necessarily, at this moming, but perhaps this aflernoon or so, 4 tell the State which witnesses you want to retum this

5 and I'll put the burden on the State to make sure the ofTicers 5 afterncon and they'll have them here.

& are in attendance so you don't have to go out and try to 6 THE COURT: Is there a way to gel a transcript of the

7 subpoena them. 7 testimony from yesterday before this aflernoon? It would be

8 MS, PALM: Well, here's the other thing want I don't B quite - there's - I don't think there's any way to get that

% have a transcript of what they said, and I can't remember. 1 9 completed in time.
10 was cross-examining them. We don't take thal kind of notes, {10 MS. PALM: Then I'm telling you right now I can't be
11 Sounless you have a transcript for me of their testimony from | 11 effective in that cross-examination.
12 yesterday, I can't be effective in cross-examining them. 12 THE COURT: Well, that's -- I'm not going to grant
13 MR. SMITH: Well, and Judge, I think it would anly 13 the mistrial because I think it can be remedied by this. 1t's
14 just be Officer Ballejos - 14 justyou --
15 MS. PALM: No. 15 MS. PALM: Well, the other remedy that we're secking
16 MR. SMITH: -- because he's the originator of the 16 isto preclude them from seeking a first degree murder
17 report. [ mean, they can't cross-examine other officers about | 17 conviction, that combined with the failure fo collect the
18 Officer Ballejos' report. 18 evidence of his level of intoxication which we will never be
18 THE COURT: That's true. I mean, that would be - 19 ableto prove now I think warrants precluding the State from
20 unless, you know, they — well, they can ask him, you know, he | 20 seeking a first.
21 snid this, do you agree or disagree. 21 MR. SMITH: And Judge, that's already been litigated.
22 MR. SMITH: Yeal, sure, but, | mean, they can't just 22 That was litipated in a pretrial motion.
23 say isn't it true OfTicer Ballgjos wrole extremely intoxicated. 23 MS, PALM: And I'm renewing it based on this -- the
24 The repott clearly says that this was sent from Officer 24 combination of emors.
25 Ballgjos 1o Sergeant Newberry, So those would be really the | 25 MR. SMITH: Yes, ma'am. Our position is still the
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1 same, Judge. i MS. PALM: -- would you dispute it?

2 (Off the record colloquy). 2 THE COURT: Cne at a lime.

3 MR. SMITH: Judge, I'm just going to renew my 3 MS. PALM: I'm sorry.

4 objection that I don't think they should be allowed to recross 4 MR. SMITH: It's okay. It's okay, Trish. Ms. Palm

5 every officer about this use of force report. 5 shoutdn't be able to put Officer Taylor on the stand and say

6 THE COURT: Well -- & well, isn't it true my client was extremely intoxicated because

7 MR. SMITH: Only the ones -- 7 Ballejos said so. That's basically what that's going to amount

8 THE COURT: -- they're not going to be able to give 8 to.

9  yau the necessary -~ the report that there was a use of force, 9 THE COURT: Well, I mean, she can -- you know, |
10 but anything regarding intoxication. That's all I'm looking at ] 10 mean, this is a typical question. Officer Ballejos testified
11 is, you know, they can confront them with the issue of 11 that he was extremely intoxicated. Officer Jones, do you agree
12 extremely intoxicated. They're not testifying again about all 12 with that? He can say no, | -- or she can say where were you,
13 these locations and what was said or done. Just - I mean, 13 whatever. We've alrcady gone through most of that. Okay,
14 we're just going to jump right to this issue. 14 fine. Nexiofficer.
15 MR. SMITH: Weil, Judge, here's the problem, though, |15 You know, the problem, you knaw, Mr. Smith, like ]
16 there's five officers. Each ane of them has their own opinion | 16 said, the preblem is that Metro didn't turn this over to you.
17 usto Mr. O'Keefe's level of intoxication. There's one ofTicer 17 MR. SMITH: I understand, Judge.
18 who apparently had an opinion that it was extreme intoxication.| 18 THE COURT: Yeu know, that's -- let's place the blame
19 Ms. Pike shoutd -- or excuse me, Ms. Palm should be able fo 19 with it belongs. And that's where it belongs.
20 recall, for instance, Officer Searl Taylor and say well, isn't 20 (Off the record colloquy).
21 it true that he was extremely intoxicated because -- 21 MR, SMITH: Tudge, if 1 could just put one more thing
22 MS. PALM: I had should be able to say il -- 22 on the record. It's aur position that by the Court allowing
23 MR. SMITH: -- Officer Ballejos said -- I'm sorry -- 23 Ms. Palm to cross-examine other officers based on a separate
29 MS. PALM: -- another afficer said that -- 24 officer's opinion of someone, [ mean, that -- and 1 understand
25 THE COURT: Hang on, one af a time. 25 your position that the State should have turncd this report
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over, but just 4o make a record, it's our position this is

going to severely impune all of the other officer's credibility
based on this one issue even though they vre proffering their
own interpretation and their own assessment of Mr. O'Keefe's
level of intoxication.

And we're concerned that the dcfense is going to
attempt to boot strap this point into saying that all these
ofTicers lied about everything they've ever testified to cven
though none of them have ever -- none of these other officers
have ever snid that Mr. O'Keefe was extremely intoxicated.

THE COURT: Well, T mean, that's what you can say.
You know, they can say their point of view that, you know, they
had limited contact with them. They were the last ane in the
room, whatever it may be. They can say they weren't the ones
who carried him out, so 1 don't smell it because 1 was too [ar
away. | mean, so that can be cleared up very easily. We're
just checking right now to see what we can do,

Who do we have this moming testifying?

MR, SMITH: We have -

MS. GRAHAM: I have the list.

MR, SMITH: -- Ed Guenther, the lingerprint analysis

{sic). Jennifer Bas, the DNA analysis (sic). The

coroner, the coroner examiner, and the two homicide detectives.
That's who we tentatively had lined up.
THE COQURT: All right.
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MR. SMITH: Judge, one last thing., With repards to
one of their court exhibits being the note from OfTicer
Hutcherson, we were actually intending en recalling Officer
Hutcherson to actually get this admitted into evidence. Now,
since they've already tendered it os a court exhibit because it
hadn't been formally admitted into evidence, | don't know if
they just want to stipulate to its admission or if they want to
make us recall Officer Hutcherson merely for that purpose.

MS. PALM: No, there's no point in admitiing that.

He already testified to the exact contents of it.

MR. SMITH: Okay. Well, I'm just puiting them on
notice, we're going to recal] him, and we're poing to bave this
—we're going to put him on the stand and attempt to get this
admitted as a prior recollection recorded.

MS. PALM: Well, you know what, that enhances the
prejudice, then, from his stafements yesterday because his very
being on the stand will remind the jury of that testimony.

THE COURT: Well, we'll address that when it comes
up. What I'm going to do is Michelle's going to call a
substitute court recorder who will take aver her duties. She's
going to review the testimony, make a transcript -- not an the
entire testimony -- make a transcript of anything relating to
the observations. Anything related to his appcarance of
intoxicatior, atcohol smell, et cetera. And then that will be
provided.
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And then we'll have ene of the DAs, whoever's
examining this first witness here. The other DA can go out and
contaet those officers and have them available for this
aflermoon.

MR. SMITH: Allof them?

THE COURT: Yes.

MS. PALM: Your Honor -

THE COURT: And we're not going -- we're not, you
know, examining them on all these other issues. Going to jump
right to the point on this issue here.

MS. PALM: In addition, I think it's impeachment
evidence of the detectives in this case that they did not tum
this report over when it was specificully requested, so 1
intend to go info that with Detective Wildemann, and 1'd like
some lutitude to do that.

MR. SMITH: It was actually Detective Bunn.

MS. PALM: Well, he was copied on all the e-mails,
unless you wani to bring in Detective Bunn,

MR, SMITH: They're both coming.

THE COURT: Well, you cun ask him about that. All
right. Okay, Michelle, can you get someonc up here, please.

(OfT the record colloguy).

MS. GRAHAM: Tudge, can I address the misconduct if
we're —

THE COURT: We can do that laler. Let's get -
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because right now like 1 said, I'm not even -« I'm nat
concerned about that.

MS. GRAHAM: There's just something I'd like to put
on the record as far as -

THE COURT: Well, in is the thing that I didn't want.
You lnow, like when we tatked about the other case. I mcan,
it's just too much back and forth here. 1 do not -- I'm not
considering anyone here committed misconduct, okay,

MS. GRAHAM: I undersiand that, Judge, but there is
something for appellate review that | would like to say on the
record regarding that particular festimony,

THE COURT: Al right, po ahead.

MS. GRAHAM: Okay.

THE COURT: Michelle, are we on still?

THE CLERK: Yes.

THE COURT: Okay, go ahead.

MS. GRAHAM: And Judge, you know, did I pretrial
Officer Hutcherson, and as we discussed, I pretriated him late.
It was Tuesdny? Yeah, Tuesday evening. He did --

THE COURT: Monday.

MS. GRAHAM: ['m sorry?

THE COURT: Would have been Monday I'm assuming.

MS. GRAHAM: No.

THE COURT: Yesterday was Tuesday.

MS. GRAHAM: Did he testify yesterday?
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1 THE COURT: Yes. 1 the racial sturs that he called you the N word, your Honor.

2 MS. GRAHAM: It was the evening before [ate he called 2 That's what I instructed him to say.

3 mec at home finally. 3 Now, prejudicinl, yes. But probative, very probative

4 THE COURT: Right, Monday. 4 s o the state -- this is a first depree murder trial. The

5 MS. GRAHAM: Right. 5 intent and state of mind of the defendant before, during and

6 THE COURT: Okay. &  after the murder, the stabbing of Victoria, {s very important

7 MS. GRAHAM: Oh, today's Wednesday, Judge, 7 to this case. The [act that he's angry, mean, vielent, and is

8 THE COURT: Iught. He testified yesterday, and il B  spewing racial slurs is in the State's opinion probative and

9 you pretrinled him the night before, it would have been Monday, 9 relevant {o the ease.

10 MS. GRAHAM: You're absolutely right, Judpe. Okay. 10 1 specilically instructed Officer Hutcherson not to

11 I pretriated him Menday night. He indicated to me that when 1 11 mention that Mr. O"Keefe cafled him the N word over and over
12 read the arrest report and had the three lines that 1 was 12  and over again in his belliperent state of mind. So yes, is it
13 intending to pretrial him on the three lines, | realized his 13 prejudicial, but does the prejudice outweigh the probative
14 involvement in the case amounted to more thun three lines. 14  valve this angry, loud, obnoxious, vielent mon who just stabbed
15 And we discussed what exactly his involvement and his 15 awoman? It's relevant, Judge, and probative as to his state
16 interaction with whether O'Keefe, Well, Qfficer Hutcherson, 16 ofmind.
17 who, by the way, on the record now is an Alrican-American male, | 17 THE COURT: I think the better argument might be that
18 indicated {o me that he was belligerent, he was loud, he 18 that statement doasn't rise to a level of a mistrial, whicl 1
19 obnoxious, he was calling him racial slurs, and he used the 19 denied, so let's leave it at that. And so we're poing fo
20 word N. He specifically calted Officer Hatcherson the N word. 20 continue on. Let's bring -- is someone coming up Michelle?
21  Also, he indicnted to me that he asked him to turn the fling N 21 THE CLERK: Yes.
22 music down. 22 THE COURT; Qkay. Al right, let's bring the jury
23 Now, yes, it's prejudicial and no, did T instruct him 23 in.
24 losay that? [ instructed him to say that 1 need the 24 MR. SMITH: Judge, when do you want ihose ofiicers
25 statements that defendant made, and you need to stay away from | 25  here?
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1 THE COURT: How Jong do you think the testimony wilt | 1 a sufTicient enough time to all be here. So I'tl just have

2 be for these witnesses? 2 them all here at 3:00 o'elock, ludpe.

3 MR, SMITH: it may be a while, especially with the 3 THE COURT: And I'm going to -- Mr. Smith, I'm going

4 DNA experl. Icxpect Randy's poing to have some fun with her. | 4 to require that you just tell them that there was furlher

5 MR. PIKE: Oh, no. 1i will be mave pretty quickly. 5 questions that have to be asked.

& MR, SMITH: Well, that's presumptuous. [t might be G MR, SMITH: Okay.

A 7 THE COURT: Not (o be discussed any topic so they

a8 MR, PIKE: (Indiscernible). B won't know why they're coming except further questions.

5 THE COQURT: 3:00 o'clock, is that a good fime? Or 9 MR. SMITH: Qkay. Not that [ was planning ongoing
10 after the 3:00 o’clock break? 10  into {indiscermible) detail {indiscernible).
11 MR. SMITL: So after the 3:00 o'clock, okay. I'll - 11 (In the presence of the jury)
12 THE COURT: Right. 12 THE MARSHAL: Officers and members ol the court —
13 MR. SMITH: T'il make a phone calk, 13 MR, SMITH: 1 got (indiscernible).
14 MR. PIKE: Nao, actually, as to the fingerprint and 14 THE MARSIHAL: - Department 17 jurors. You may be
15 the DNA expert that the State's poing to call, I've 15 seated, ladies and pentlemen. Let's check fo make sure all
16 cross-examined them before. They're qualified. If they want 16 cell phones were tuned off, please.
17 topo into that lightly or in more detail, it's -~ 17 THE COURT: Let the record rellect we're in presence
18 THE CQURT: How long do you think - 18 ofthe jury panel. Ladies and pentlemen, thank you for your
1% MR. PIKE: -- their choice. 1% patience. As I had mentioned before, we try fo resolve, you
20 THE COURT: -- you'll be so we can -- } want to do at 20  know, many legal issues as we can before you come in here
21 apood break. 21 because we don't have you in for ten minutes, send you out,
22 MR. PIKE: Very short. Very short. 22 come back in, et cetera. And we just had some matters to
23 THE COURT: Is 3:00 o'clock u pood time as farasthe | 23 discuss which took a fittle longer than I expecied. Sol
24 number of witnesses you have? 24 appreciale your patience. Is everyone situated and
25 MR. SMITH: I'm sure the 3:00 o'clock will give them 2% comfortable? Got their badge? Okay. Stute, please call your
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1 next witness. 1 Depariment. T work in Lhe lorensic faboratory, and my area of

2 MS, GRAHAM: State calls Ed Guenther, latent print 2 speciality is latent fingerprints.

3 experl. 3 Q How long have you been a specialist in latent

4 THE MARSHAL: Mr. Guenther, if I can get you to raisc 4 fingerprints?

S your right hand, please. 5 A Well, I have been a [ingerprint examiner for a long,

6 ED GUENTHER, PLAINTIFF'S WITNESS, SWORN | &  long time. 1 starled baclk in 1975 will the Federal Bureau of

7 THE CLERK: Mease be seated. 7 Investigation. That is where | leaned the basics ol

a MR. PIKE: Again, your Honor, in relationship to this B fingerprinting of classifying, searching and identifying. And

9 witness, because the knile had the biclogical contamination on 9  then in 1977 | entered inte a training program wilh (he State
10 i, there's a photograph that we'll be admitted into evidence 10 of Ohio. Completed Lhat training program and did routine

11 for testimonial purposes - 11 casework there for three years followed by 18 years of bench
12 THE COURT: All right. 12 work analysis with the Florida Department of Law Enforcement.
13 MR, PIKE: — and evidentiary purposes. 13 And for the last almost 11 years now I've work here with the
14 THE COURT: If it hasn't afready been admitted, it 14 Metropolitan Police Department.
15 will be admitted at Lhis time. Thank you. 15 [ also alonp the way acquired my bachelor's degree
16 MR, PIKE: Thank you. 16 [rom the University of South Florida. I'm also a member of Lhe
17 THE CLERK: Can you please state your name and speli | 17 International Association For Identification and am cerlified
18 it for the record. 18 by lhat organization to conduct latent fingerprint
19 THE WITNESS: Yes, mo'am. My name is Ed Guenther | 1% examinations.
20 spells G-u-e-n-t-h-g-r. 20 Q And Mr, Guenther, I'm sure that during your years of
21 THE CLERK: Thank you. 21 examining prinis, you've also attended many seiminars and kept
22 DIRECT EXAMINATION 22 up to date on the current methods in latent print examination.
23 BY MS. GRAHAM: 23 A Yes, as part ol our -- as part of Lhe cerlification
24 0 Mr. Guenther, how are you employed? 24 process, we have to have continuing education as well as tests
25 A I'm employed with the Las Vegas Metropolitan Police 25  that we take every five years, a recerlification test. And of
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1 course, our laboratory itself requires us to have certain 1 But there are {imes where these prints are actually

2 amount of training every year as our faboratory's an accredited 2 visible to you. You can actually see them. So latent print is

3 laboratory with the Association of Crime Lab Directors. 3 the generic cover [or all of that. But there are couple

4 There are standards for all ol us for training and so 4 subcategories, and a visible print is part of the universe of

5 forthe. Soyes, abways have continuing education. T 5 latent prints. '

& believe I've had close to 150 hours of continuing education 6 Q s it possible to touch semething with Lhe -- your

7 f{raining in the last three years. 7 finger tips and nat leave a latent print?

8 Q Mr. Guenther, T want you to explain to the jury 8 A Yes, it's very possible to touch a surface. Some ol

9 exactly what is a [ntent print. 9 the primary reasons Lhal you can touch a surlace and not leave
10 A Well, o fatent print is a chance impression. 1t's 10 aprint hehind, or at feast a print Lhat we would call a print
11  made by the accidental touching af a surface by the specinlized | 11 of comparison quality, woutld be primarily the pressure.
12 skin on your hands and also could possibly be on your - ffom 12 If vou look at your fingers again, you'll see, you
13 vyour [eet, Yourskin as you — il you look at it on your Land, 13 know, they're not two dimensional. They have movement. They
14  you see it's quite different than the rest of the skin on your 14  have depth to them. They have width and length and so [orth.
15 body. It's mised skin, and the skin is not puralfel or it's 15 So when you touch a surface, those ridges are moving and
16 raised ino patterns and on top of these ridges you have pores, 16 they're flexible. So il'you put too much pressure down,
17 obviously. 17 instead of Lhe ridges make a nice clear mark on Lhat surface,
18 And through those pores your body is constantly 18 the pressure is poing to push those ridges together, and you
15 excreting mostly perspiration, but also chemicals. And also, 19 can get a big - like a smudge.
20  you can pick up residue on those ridges. By touching your head | 20 Also, you can acquire smudging or Lthings from
21 you pick up oils or you can pick up - touch other things and 21 different methods of distortion. Can you have a twist ol your
22 pget contminants. And when you - and then when you touchi a | 22 finger. Your finger can move, up, down, left or right. These
23 surfoce like with all of those possibilities, you leave bebind 23 are distortions that can destroy the fragile ridge structure
24 what could be a laient print which hasically means a print 24  that can be left on a surface.
25 that's invisible. 25 You also have the substrate Lhat is touched.
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1  Generally speaking, the smoother a surface is, the more 1  actually directly look ot oursebves in the laboratory setting.

2 receptive it will be to leaving fingerprints on it. What we 2 And we make 1 - we try to -- we document this ridge detail.

3 call the matrix is important. That could be either something 3 We analyze i, and then if there is what we woald call a latent

4 like sweat or whether it's blood or whether it's some other 4 print ol sufficient quality on the evidence, our job is to make

5 kind of contaminade. That can have a factor on it. 5 o comparison with known standards of individnals to try {0

6 Other itern would be the time [actor. Every &  ascertain whether the [atent print and the ink print are [tom

7 fingerprint has a life. Once a surface is touched there will 7 the same source or from the same individual. Sethatina

B come a point where the print is not viable to be developed. So§ 8  nutshell is what 1 do everyday.

% those are some ol the factors that can affect whether or not a 9 @ So just to understand your testimony, you reccive
10 fingerprint will be left on a surface. 10 evidence and il there is lift from those pieces of evidence or
11 Q So just to understand, you can fouch a surface and 11 the evidence itself, you compate that to a known standard; is
12 depending on the actual surface that you touch, ifthere'sany | 12 that what you -
13 liquids like sweat or blood invalved, that may prevent a latent | 13 A Yes,
14  print from being - 14 Q --indicated?
15 A Itcould, yes. 15 A Yeal, yeah. Primarily the evidence comes in onc ol
16 Q --visible? And then, of course, there's a life to 16 those formats. Move the evidence that we get is in the form ol
17  the print -- 17 latent lilt cards that are generated by crime scene analysts af
1B A Correct. 18 ascene where they powder items or items that they tuke back o
19 Q --itself, Okay. What exactly is the function of a 19  the crime scene office, and they — excuse me, and they would
20 latent print examiner? 20 process.
21 A Well, our — 21 They alsa - we ulso get photographs o lot of - on
22 @  What are your duties? 22 oceasion where a piece of evidence or latent print is aetually
23 A Yeah, well, our main function is to study this ridged 23 photographed at the scene, and thosz images are stored und we
24  structure that comes to us either through the crime scene 24 look at those images. But most of our evidence is either in
25 analyst in the form of a latent fift or in evidence that we 25 the form of a latent lift rom the crime scene analyst or in

Page 34 Page 35
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT

1 evidence that we ourselves process at the forensic [aboratory. | 1 Q Now, there are instances, though, during your

2 Q  And once you receive that piece of evidence or latent 2 experience that you've been given a piece of evidence und you

3 print, however you receive it from the crime lab or if youhave | 3 don't have a controlled standard, right? Is that correct?

4 it yoursell, you indicated that you compared it to a standard. 4 A Yes.

5 Can you explain to the jury what you mean by a comparable 5 Q  And then how would you determine who that latent

6  standard? 6  print befonged to?

7 A Well, in any type of forensic work you have to havea | 7 A WeH, il -- that's where we would employ our computer

8 known. When you -- if you just have a latent print -- well, | 8 database systems. We here locally and of course, linked up

9 take that back. You can't have -- search computer databases 9  throngh different networks. Almost any fingerprini database,
10 also, But in most of the work part that we do we necd -- we 10 af least in this country, can be searched now either
11 start with a known. You have to have a known to make a 11 independentty or collectively, and we call that an AFIS system.
12 comparison with the question. So that's where in fingerprint [ 12 An awtomated lingerprint identification system.
13  work the standards come in. 13 So if we have a case where there are no suspects,
14 Standards, of course, are different than latent 14 let's say, and we have a latent print from a particular case
15 prints in that they are controlied known recording of an 15 that has n high quality to it, we can enter that latent peint
16 individual's friction ridge [rom their hands primarily on - in | 16 inlo this computerized system and usk the matching algorithn: to
17 today's world their all done electronically. Everything's 17 search afl of the knowns that arc out there in either a small
18 stored digitally. And people, of course, are fingerprinted for | 18 database or n large one and to give us a possible list of what
19 a muiltitude of reasons. Maost of them civil reasons. For work | 19 we call respondents.
20 cards and so forth. 20 And then from that list we may be able to make an
21 So we have a large database of standards. And we — 21 jdentifiention with the prints that the computer has
22 {hat's what we would nonmally use in our course of business lo| 22 potentially matched for us. So that is the other way that
23 make a comparison is that -- is those known standards. Soit's | 23 prints can-be searched when you don't have a suspect in a case.
24 atwo-pronged attack for the most part. The known printand | 24 Q Now, Mr. Guenther, 1 keep hearing you refer to
25 the unknown and to make -- to come up with a conclusion. 25 quality, the comparison quality ol a latent print. Now, how
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1  often would you say that you are given a piece of evideace that | 1 always a match?

2 is of sufficient comparison quatity to be compared either to a 2 A Yeah, yes. The reality and television shows, s you

3 controlled known print or to be entered into the AFIS system. 3 are all aware, are quite different. Quite different.

4 A Okay. Well, the entries in AFIS system would be & 4 Q Okay. Mr, Guenther, | want to talk specifically

5 |at fewer than this generic number I'm going to offer up to, 5 nbout why you're here today.

&  but in generally, | would estimate that we -- comparable - & A Okay.

7 excuse me, comparable latent prints are probably only generated | 7 ©  Now, were you given a picce ol evidence that is

8  in maybe a third of the cases that we would look at. So 8 specilic to this case, and I'm referring to the case and what

9  there's a lot of cases where for those reasons 1 talked about, 9 you received us 4 pieee of evidence under Event No. 08110303918
10 the pressure, the distoriion, substrate, that the latent prints 10 piven to you by a request for you to fook ot a possible latent
11 that eventually make their way 1o us and are analyzed, they 11 prini by Detective Wildemana of homicide?
12  just don't muke the grade for us o make a comparison withany | 12 A Yes
13 individual. We cafl those prints either of no value or 13 Q Ckay. And what piece of evidence were you given?
14 sometimes the prints ore compared and they're inconclusive in - | 14 A The evidence that 1 was asked to look at, at least
15 that we can maybe make a generalization about this —~a 15 from a processing perspective, was a knife. A Wollgang Puck
16 particular latent prin, but there just isn't sufTicient 16 biack handled carving knife bearing what was believed to be a
17 quality or quantity of that ridge structure (o go to that step 17 partial latent print - a pariial print and suspected blood.
18  where we could actually make an identilication with it. 18 So that was the item that | was asked to analyze for the -- [or
15 So it's not -- when it's inconclusive sormetimes, it's 19 cither the development or to actually look at that partial
20 not useless, but it's not to the threshold where you can 20 Tlatent print on the knife to see ilit was, in fact, of
21 gctuafly make a identification with an individual. 21 comparison quality and €hen to try to, if possible, to either
22 Q So would it be lair to say that in reaf life you a 22  enbance it or to develop additional latent prints on the knife.
23  third of the time pet comparable quality lifts or latent prints 23 That was my task that was asked of me by the homicide unit.
24  to netual ~to make o match as opposed to, for instance, the 24 )  Mr. Guenther, I'm going (o show you what's been
25 television shows that are very popular today where there's 25 marked a5 Stae's - and admitted as State's Exhibit No, 65.
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1 Doyou-- 1 Q Now, when you received the knife, you actually

2 A It's really small, isn't it? 2  handled entire knife --

3 Q) Yeah, it is small. Let's see il'I can zoom it in. 3 A Yes

4 A Okay. 4 Q - is that correci? Do you - how big was that

5 Q Maybe if 1 place it -- there we po. Let me zoom it 5  knife?

6 more. Do you recognize that photo? 3 A Tnmy notes | indicated that the entite fength of the

7 A Yes. This is the handle, the black -- the handle of 7 knife was approximately 14 inches. The blade oceupying eight

8 the knife. ! believe this would have been on the lefl side. 8 inches of that length and the handle approximately six inches

9  And this is an image that 1 actuatly scanned this image on my | 5  of that length.
10 desk top on my -- and saved it. And this is the actual image | 1C Q Okay. When you were asked to take a Jook at those
11 as it appeared before 1 did any processing to it, did anything | 11 latent ar what appeared to be latent prints, what was your
12 toit. And of course, you can see this is our event number, 12 ultimate deterrnination?
13 This is my initials. 13 A Weli, my ultimaie determination afier doing the
14 Q And that's what ties that to this -- 14 visual examinations and then trying processing techiniques o
15 A Cormect. 15 enhance and/or develop additional latent prints, in the end the
1a Q --case? 16 {inal analysis of this ridze detail was that it was not of
17 A And this is what tics this all together is this tag 17 comparison quality as far as identily -- to make an
18 here with my initials and the exhibit number, item 38 and of | 18 identification to an individual.
19 course, the event number and my initials. And through above} 19 The ridge detail, however, T do believe, probably
20 the mark there aver the tag where the marcations arc going 20 just the way it - because ol the structure of it, probably
21 through for the centimeter line, you can sce a series of 21 came frotn a paim, and that's really about all that 1 could
22 panial -- what we call partial ridge detail. 22 really say about af that ridge detail. Even though | couldn't
23 And that is what was visualized by the crime scene 23 make a comparison with it, 1 probably -- 1 probably think I can
24 person, obviousfy, and why it was submitted for me to leok at| 24 make a determination that becausc of the linear - and if you
25 itinthe laboratory setting. 25 saw this closer in a better more clarity, you would see that
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1 the lines -- this is the kind of ridge detail that you -~ that 1 looking at lots of latent prints over the years, that this type
2 e 2 ofstructure -- I won't soy always, but almost always found in
3 Q You can point {o the screen, Mr. Guenther, and it 3 the palm of'a hand and usually on this part what we call the
4 will actually -- 4 hypothenar area of the palm. The outside below the litlle
5 THE COURT: You can draw on it. 5 finger and down the side of the palm.
[ THE WITNESS: Just fouch it, okay. 6 Q Thank you, Mr. Guenther.
7 BY MS. GRAHAM:: 7 A Okay.
B Q Yeah 8 MS. GRAHAM: I'll pass the witness at this time.
9 A Ifyou -- thal wasn't a very good mark, but as you 9 CROSS-EXAMINATION
10 can see, these white areas here, that's probably the ridges. 10 BY MR. PIKE:
11 And this is how we actually examine the ridge detail is we 11 Q Morming. Mr. Guenther.
12 follow this with our eye, and we're lrying to determine where | 12 A Good morning, sir.
13 this ridge flow, this unique ridge structure, where it changes, |13 ( Good to see you again.
14 where it -- where one of these ridges would end, where one 14 A Good to see you, too, sir.
15 would split, like there's one right there where [ put that 15 } Okay. Lct me see if I can get this back into focus.
16 second little dot, That is a place where a ridge is traveling 16 Okay, here we go. I'm trying to go backwards.
17 along a path and path diveris. 17 A Tt's hard to do.
18 And that is a unique structure to that particutar 18  Okay, preat. Okay. During the time that this item
19 piece of friction ridge skin. So what -~ and s is what 19 was given to you, you were able to observe the knife and
20  we're actually looking at to try to make a determination of 20  ascertajn that all the proper chains of custody had been
21 same source in the end. But in examining all of this structure | 21 observed by the previous people that had processed it, so when
22 that you can -- these lines that you can see {here, in my 22 it came to you, it came 10 you in the snme condition as when it
23 opinion, there just wasn't a sufficient amount of information 23 was first inpounded at the scene of the crime.
24 1o make any kind of - as [ said, any kind of conclusive 24 A Yeah, | received it in a sealed box that hod been
25 comparison to anyone, Butl do believe from my expesience in} 25  sealed by Jocelyn Maldonado. And also, ] believe prior to my
Page 42 Page 43
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT
1 analysis it would have been looked at hy another forensic 1 And then, sir, just circle on the monitor -
2 scientist in the Inboratory. 2 THE WITNESS: Yes.
3 @ Allright. And for purposes of your testimony and 3 THE COURT: -- where the location is.
4 the analysis that was done, you followed the appropriate 4 THE WITNESS: Yes, sir,
5 pratocol in retrieving it, processing it and then putting it 5 (Off the record collogquy).
&  back into custody with the Las Vegas Metropolitan Police's 6 BY MR. PIKE:
7 evidence vault? 7 Q Allright, there's —
B A Yes, sirn. 8 A Yes.
9 Q Okay. I don't want to disturb this, hut you I'm 9 0 —theknife. And that's the side that you processed
10 going to he show you what's been admitted as Delendant's 10  to obtain this photograph?
11 Exhibit KK, which is a full photograph of the knife. 11 A That's the side that [ scanned, yes. You just need
12 A Yes, sir., 12  toturn thai, flip it around so that it --
13 ( Ifyou could just turn that around and show it to the 13 @ Lay that up there.
14 jury so that they can kind of -- and you can kind of point to 14 A Like this, yes.
15 where that was. 15 Q That's where it was done was up here at the very tip?
16 A Where -- 16 A Yeah, it would have been -~ I'll just circle it right
17 Q Where - 17 --it would have been -- generally speaking, that was the area
18 A --the corresponding area -- 18 because that fittle circle that you're seeing on my photograph
19 Q Right 19 would correspond with the circle up here towards the knob of
20 A - on the knife was? Yes, sir, I can do that. 20 theknife.
21 Q¢ Okay, 21  Okay. And when it came to you, that is a ridged
22 MS. GRAHAM: Can we put it on the monitor so we can| 22 detail that you would say was associated with bleod.
23 altreally sce it? 23 A | believe yes, so. Yes, I believe so.
24 MR. PIKE: Okay. 24 And, in fact, it was the moisture of the blood that
25 THE COURT: Might work better that way, thank you, | 25 made it visible to the naked eye befare you cven processed i#?
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A Correct, yes, sir,

Q And processing it any further, did you use any sort
of chemical means?

A 1used quite a few methods to attempt to enhance this
print. The first obviously was a visual examination just with
my naked eve. And then, of course, he scanned it in before I
tried any of the processing techniques just in ease it was
ruined, which it can happen on occasion. So we {ry 1o preserve
every step as we po along.

So afler T had done a visual examination and scanned
the print in, 1 did the several other visual types of
examination with -- one of thern with is what we call an
alternate light source which is kind of like a laser, It's not
a true laser, 1t's a light source that we use in the
laboratory to try to develop and enhance what latent prints.
And 1 also used -- and that works in a certain wavelength of
the light spectrutn, the visible light spectrum.

Also, we have a apparatus that operates in the
ultraviolet end of the light spectrum. [ -- and these are
non-invasive type techniques. So they're just scans with these
items. And the reason that [ would have used that ultraviolet
area is that sometimes there’s particies of latent print
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which were negative. [ then atlempted to enhance this
particular [atent -- bloody — what we thought was a bloody
latent print on the knife blade using a blood enhancer. And we
have a series of blood enhanecers that will renct with the
proteins that are obviously in blood, and what they wifl do is
siain ¢he blood and make it eithcr enhance it or sometimes it
will even develop some [ine blood markings that you can't --
still you can't see on the surface.

So in this particular case 1 used a process that we
call acid yellow seven because in conjunction with the laser it
will give a nice glow of yellow under this alternate light
source. So | attempted that technique with the blood, the
bloody area on the knob of the knile. That that did not help.
It did not enhance, it did not develop.

So afler making those determinations, [ then went to
a more traditional type af process using the cyanoncrylte, the
super glie method on the entire knife surface and followed that
up with a chemical that we use in conjunction ance again with
the alternate light source and scanned that ngain and once
again, it was all negative. Was not uble to enhance this
particular latent print or to develop any additional latent
prints using all of those visual and chemical techniques.

23 residue that will fluoresce naturally either with a alternate 23 Q Okay. And then in going through and based upon your
24 light source or under UV light. 24  experience —
25 So in this case T utilized both of those techniques 25 MR. PIKE: Ifl may approach the witness, your Honor.
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1 THE COURT: Yes. 1 done? Each--let me rephrase that.

2 BY MR PIKE: 2 A Okay.

3 Q You've identified that possible ridge pattern as 3 Q Evervbody has their own pattern, their own individual

4 being consistent with a specific area of the hand. 4 -

5 A Yes, 5 A Yes

3 Q And that's in the outside area? & Q) - pattern. Even on that porlion -

7 A Well, in -- well, maybe not on the - 7 A Yes.

B Q (Indiscernible) here. 8 Q --ofthe hand?

9 A On the outside we would call this like the writer's 9 A The palms, the fingers, soles of the feet. That's
10 area. It's penerically catled that because this outside is if 10 where your body has the -- well, all of your skin is actually
11 you were writing or signing something. Theridges flow all - 11 unique, but the portion Lhat's used for identification is the
12 achally extend around the end of your hand a little bit. So 12 palms and fingers and soles of the feet.
13  if you louch something downward, that would be the writer's | 13 ) And you often or you have on oceasion when you've
14 aren. |don't helieve those ridges -- this ridge detail came 14  been called upon to examine a print, finger, palm print or
15 [rom that area because normally those ridges starl io — they 15 anything, have been able to ask for a new known print to
16 start to winnow down into a point and then they start to 16 examine it or compare it against to make a determination
17  intermingle with the more traditional skin that were used on | 17 whether or not you can identify it as being consistent with
18 therest of our bady. 16 that print or not?
19 1 believe that this structure is more found on the 19 A Yes
20 flatter portion of the palm. Stilf on the outside in the 20  Okay. In this case were you ever provided a known
21 hypothenar area, but more in the flatter area of that area of 21 exemplar ol'n palm print?
22 your palm. So not on the outside, but on the cutside of the 22 A Well, I was provided with — obviously with a name
23  main portion of the palm, yes. 23 and exemplars were avaitable for comparison with both Brian
24 Q  And that area like finger tips or finger -- flat parl 24 (O'Keefe and Victoria Witmarsh. But I didn't utilize themn
25 of the fingers have a specific pattern ever ridges that are 25  because the print was not of comparison quality. Seo there was
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1 no reason to actually go forward beyond the analysis of my --] 1  made a notation of that in my notes.

2 ofthat portion. 2 Q There was --

3 Q  Understood. a A But!can look at them.

4 A Yes, sir. 4 Q 1 didn't see one on the report, hut -~

5 (@ Okay. In addition to this, which you were unable to 5 A Ican -1 brought them with me, so [ can certainly

&  find of comparable quality, you examined other picces of 6  open up the packet, and we'll take a look at it

7 evidence that were retrieved from or provided 1o you in order | 7 @ Thank you.

E  todetermine whether or not there was a identifiable ar 8 MR. PIKE: May 1 approach the witness?

9  comparable -- e} THE COURT: Yes.

10 A Right. 10 THE WITNESS: Well, T - just looking, perusing here
11 Q -- fingerprint; is that correct? 11 atthe larger one, T would -- T'll wait for the --

12 A Yes. The other -- | was also asked -- Crime Scene 12 THE COURT: Why don't we have that admitted --

13 Analyst Collins had photographed a sheet in the bedroom, the] 13 MR. PIKE: Okay.
14 northwest bedroom, the noriheast corner of a {lat sheet. 14 THE COURT: -~ s0 we can --
15 Apparently there was a transfer of what - on that sheet of 15 TFHE WITNESS: Yeah., Youwant io admit one of those,
16 what she thought was ridge structure on the sheet in what she | 16 your Honor? Yes, sir. Do you want to admit all of them or do
17 believed, I believe, she thought was blood, and she made four | 17 you just want - they're all the same. They're just some of
18 photographs of this same structure area. 18 them are larper. Would vou like all ol them?
19 And T did analyze and examine those afso, and I made | 1% THE COURT: Do you need all those «-
20 the determination of those that they were not of comparison | 20 THE WITNESS: 1 don't need --
21 quality at all. 21 THE COURT: -- for your testimony?
22 Q Not being comparisen quality, were you able to form | 22 THE WITNESS: 1doen't need any of them, sir — your
23 an cpinion as o whether or not they were finger or handor | 23 Honor. H you - if the Court would like to have all of them,
24 palm or foot consistent with those types of ridges? 24 they certainly may.
25 A Letme look. 1didn't make a--1don't helieve [ 25 MR. PIKE: Qkay. We'll just go ahead ~-
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1 THE COURT: All right. 1 Q --type ofa print?

2 MR. PIKE: -- and use this one. This is the best for 2 A -1 determined that once again, it really wasn't of

3 festimony purposes. 3 comparison value. But--and [ reafly didn't ventured into the

4 THE WITNESS: You-- 4 inconclusive portion of this one. It's really a very poor

5 MS. GRAMAM: What would be best for you to testify? { 5 quality. IfT had 1o make a — venture a opinion on it today,

6 THE WITNESS: Well, that one is prebably a litite &  would say it's probably a palm area again. But where on that
7 larger. It would probably show up better on the Elmo. 7 palm, [ don't -~ I mean, [ am not sure because it could, once

8 THE COURT: We're poing to have it marked right now.} B8 again, come [fom -- because you have linear lines again, it

] THE WITNESS: Yes, sir. 9 could come from that same area we described earlier, that
10 THE COURT: Any objection by the State [oritbeing | 10 hypothenar.
11 admitted? i1 But also, sometimes because of this large crease kind
12 MS. GRAHAM: No, Judge. 12 ofarearight here -- your hands have large -- a large crease
13 THE COURT: Al right, it will be admitted as -- 13  down here that runs from the what we call the carpal area
14  what's the next number in line or letter in line? 14 usually up here below the inner digital aren. And oftentimes
15 THE CLERK.: It would be (indiscemible). 15 we see a crease like this down in this area of the hand on what
156 BY MR.PIKE: 1& we call the thenar area, the fatty pertion of your palm.
17 Q  And for purposes of identification, this has been 17 There's a crease ~ and sometimes when a hand comes
1B identified to you by the information as photograph of the bed | 18  inlo contact and a pressure's put down, that crease wilt kind
19 sheet located at the collections scene in this case. 19 of spread out and widen. It doesn't always stay this nice
20 A Yeah, the northeast corner of the bottom flat sheet 20 little tiny little crease that you might see in a known
21 of the bed in the northwest bedroom. 21 standard. So it could come from either one of those areas. So
22 Q Okay, great. And then looking at this, were youable | 22 Treally couldn't say for sure.
23 o form an opinion as to whether or not that may have beena | 23 Q Allright. And so this again was insufficient o
24 hand, a palm or a foot -- 24 compare o any known --
25 A Well -- 25 A Correct, sir.

Page 52
ROUGH DRAFT TRANSCRIPT

Page 53
ROUGH DRAFT TRANSCRIPT

000456




1 Q - (indiscernible) that may have been provided to 1 BY MS. GRAHAM:
2 you? 2 Q  And just to be clear, Mr. Guenther, your expertisc is
3 A Yes, sir. 3 only that the latent prints --
4 Q Okay. And there was one other item that you 4 A Yes,
5 addressed in your report, I believe. 5 Q - examination?
6 A No, sir. 1just addressed the knife, and I also 6 A VYes.
7  addressed the four lift cards from the -- 7 Q  You wouldn't get into DNA or —
8 Q Here you go, sir. 8 A No.
] A Trom the -- 9 Q - measuring and trying 1o determine the width,
10 Q There you go. Allright. And the other portion of 10 length of whose hand it was and --
11 your report then is not that you examined anything efse, buta | 11 A No, that would -- far beyond the scope of my
12 reference to the DNA report? 12  expertise.
13 A Correct, yes, sir, 13 Q Okay. Thank you.
14 Q Give your testimony about that later. 14 THE COURT: Any recross? Any question from the
15 A Yes, 15 jurors? No. All right, thank you, sir,
16 Q So based upon the evidence that you have that was 16 THE WITNESS: Thank you, your Honor.
17 presented to you in collection, then, you were able to find two| 17 THE COURT: Sir, you're not te discuss your testimony
18 possible transfers that had no forensic significance insofar as | 18 with any other witness involved in this ease until this matter
19 identification? 19 s finally resolved. Thank you for your time, sir.
20 A Correct. 20 THE WITNESS: Yes, sir.
21 Q Thank you. 21 THE COURT: Next witness by the State.
22 MR, PIKE: Nothing further. 22 MR. SMITH: Thank vou, Judge. The State calls
23 MS. GRAIMAM: Just briefly. 23  lennifer Bas.
24 THE COURT: Any redirect? 24 THE MARSHAL: Ms. Bas, if you'll remain standing,
25 REDIRECT EXAMINATION 25 please, Raise your right hand and face the clerk,
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1 JENNIFER BAS, PLAINTIFF'S WITNESS, SWORN 1 bielogy {rom the University of Minnesota. And [ also have a
2 THE CLERK: Please be seated. Will you please state 2 masters degree in forensic molecular biology which concentrated
3 your name and spell it for the record. 3 in DNA [rom George Washington University. Sorry.
| THE WITNESS: Jennifer Bas, j-e-n-n~j-f-e-r. Last 4 Q Go ahead.
5 name B-a-s. 5 A Prior to this I also worked for three and a hall
6 THE CLERK: Thank you, 6  ycars for the Armed Forces DNA Identification Laboratory in
7 MR, SMITH: May I proceed, your Honor? 7 Rockville, Maryland where my job was primarily to do DNA
8 THE COURT: Yes. B identifications on individuals that died in war conflicts, Iraq
9 MR. SMITH: Thank you, S  and Alghanistan, and my joh was to perform DNA to identify
10 DIRECT EXAMINATION 10 those individuals.
11 BY MR. SMITH: 11 Q  So your work in that capucily, were you ofien
1z Q Good morning, Ms, Bas, How are you presently 12 required to identify somebody via DNA where there was no other
13 employed? 13 means ol identily identification available?
14 A 1currently work for the Las Vegas Metropolitan 14 A Yes.
15 Police Depariment in the biology DNA detail, and F'm a forensic { 15 Q Okay. How long have you been working in a capacity
16 scientist specinlizing this DNA analysis. 16 asaperson involved in the collection of DNA material totai?
17 Q And how long have you been employed in that capacity? | 17 A Total --
118 A 1've worked for Metro for over one and a half years. 18 Q Yes, ma'am?
19 Q Do you have any qualifications to work in that 19 A --Thave been a DNA [orensic scientist for over five
20  capacity? 20  years.
21 A ldo. 21 Q Okay. And how long ftave you been here in Clark
22 Q Can you tell us about Usat? 22 County?
23 A Absolutely. 23 A One -- over one and a half years.
24 G Okay. 24 Q Can you describe for us generally what the DNA
25 A 1have undergraduate degree in genetics and cell 25 testing process is?
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1 A Absolutely. DNA testing actually involves a lot of 1 Q Did you do any DNA testing process with regards to
2 steps. You know, it's not a quick procedure. The [irst thing 2 EventNo. 081105-39187
3 that [ actually have to do is ! receive a request from a 3 A Idid.
4 detective or DA to ask me to look at the evidence. T pull up 4 Q And what did you do [or that case in thai event
5 that evidence. | take photographs of it. I take notes on it. 5 number?
6 Imake general observations. I have to screen that evidence, & A [ was asked to examine five different items of
7 you know, to indicate to me what type of sample itisthatI'm | 7 evidence, and so -- do you wanl to be more specific about what
8 looking at. Afler F've determined that, then I start poing 8 I--doyou want me lo po through each practice by myself or --
9 through and I actually do the DNA extraction, Like let'ssayl | 9 Q Yeah, how about let's do this. Did you - first of
10 swabbed a sample for DNA, then now I have to try and isolate | 190 all, did you receive some specimens of DNA in order to form a
11 that DNA and pet it alone by itself away from everythingelse. [ 11 baseline to make comparisons with other items of evidence?
12 I next will do a quantification step which basically 12 A 1did. Okay, T was asked to test actually five
13 means that I do a test that tells me how much DNA is present. | 13 ditferent packages. The first was n kit collected from
14 After that { have to do an amplification procedure which just | 14 Victoria Witmnarsh which contained several biological samples.
15 makes millions of copies of the DNA that I'm interested in 15 1 also was asked to test o swab of a light switch cover. | was
16 looking al. And afler that I have to put it on an instrument 16 asked to examine a swab of a [inger, some penile swabs, sotne
17 that actually allows me to see the DNA prefile. 17 buccal swabs which is a cheek eell swab. 1 was asked to
18 Afler T get my DNA evidence, | then now have tomake | 18 examine a knife and [ was also examined to -- or asked 1o
19 comparisons between the evidence that | examined and make {19  examine panis.
20 conclusions based on that. Finally, I issue a report as to my 20 Q Okay. Lel's falk about the buceal swabs first.
21 findings, and then my case file is sent through two forms of 21 A Okay.
22 review. So it's many, many steps. 22 Q How many buccal swabs samples did you examine?
23 Q  You've just described how the DNA testing process is § 23 A Two.
24 done. 24 Q And were you able to determine the identity of the
25 A Uni-h'm. 25 persons who contributed the cheek eells in those buceal swabs?
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1 A Yes. Abuccal swab is o cheele cell taken rom an 1 Q -- 1o any other cvidence obtained in this case?
2 individual and so that is a sumple that I use as their known 2 A Iexamined -- every single DNA sample that 1 tested I
3 sample. T know that to be fom that person. T go examined the 3 compared to hoth Victoria Witmarsh and Brian O'Keefe.
4 buccal swabs of Victorin Witmarsh and also the buccal swabs of | 4 Q Okay. And you've already testified that you examined
5  DBrian O'Keefe, 5 aknife in -- along with this case.
6 Q Now let me ask you this. When you exnmine ihe buecal { 6 A ldid.
7 swab, ore you able to look at the DNA itself to determine 7 Q I'm showing you what's been admitted as State's
B whether or not the contributor of that buccal swab was a male 8  Exhibit 64.
9 ora female? ] A Okay.
10 A There is a location that we look at. It's called 10 (3 Now. do you recognize this — these series of
11 amelogenin and it tells us if the individual's a male or a 11 photographs, Ma'am?
12 female. 12 A Tdo
13 Q And so is it your testimony that in addition to you 13 Q And how do you recognize it?
14 being able to identify the buceal swab of say for instance, 14 A I recognize it by the {act that my initials are
15 Brian O'Keele, you could also look at those cells nnd teil that 15 there, JB4. I'm the one that did the writing, and I took those
16 it wasof a male person of homosapiens? A -- 16 pictures myself.
17 A lcould tell - 17 Q Okay. And I'm going to zoom into this first
18 Q - male? 18 photograph.
19 A 1could tell that it's a male human, yes. 19 A Okay.
20 Q Okay. And the same with the female? 20 Q What are we looking at here?
21 A Correct. 21 A We are looking at one side of a Woilgang Puck knife
22 Q Okay. Now, did you compare the DNA taken from the | 22 that I was asked to examine.
23  buccal swab of the male who you've now identilied as Brian 23 Q Is there apparent blood on that?
24 O'Keefe - 24 A There is.
25 A Um-Hm. 25 Q Okay. And then what are we looking at here?
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A You are looking at the other side of that same knife.

Q And then over here are we looking at the knife as you
received it in a sealed condition?

A Correct.

Q And I'm showing you what's been entered into evidence
as State's Exhibit 62,

A Okay.

Q What are we looking at here?

A Here we're looking at a few things. The first thing
that | want to point out is this PT positive up at the top. PT
actually stands for a word phenolphthalein, and that's a test
that I use 1o defermine if bleod is present. To me ifIseea
stain as red [ think blood, and so [ actually do a small test
to determine whether or not blood is present. So I identified
blood, and so | just made a note to myse!f that | did identify
bload on this knife.

The second -

Q Now--

A F'm sorry.

(3 -- did you test any locations on the knife that you
determined were, in fact, blood?

A Yes. The areas that I circled in yellow were areas
that 1 personaliy took samples of for DNA.

Q So that would have been four separate arens?

A Correct.
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Now, were there other arcas of blood on the knife?
Absolutely.
And you chose 1o only test four?
Correct.
Any particular renson why?
Couple reasons, One, because | felt that there was
enough — [ felt that there was a lol of DNA evidence there,
but it's not necessary to take everything that's there. And so
I feel like 1 took a representative sample of some of the
things that 1 saw on the knife, wbich is two-fold. [ wanted a
represeniative sample of what was on the knife to help me
befter decide. You know, I didn't want o take maybe just one
sample, let's say. But [ didn't want to completely swab the
entire knife and take everything because it's not necessary 1o
do that.

Q And if you had have swabbed the entire knife and took
Every --

A Um-h'm.

Q -- would that have potentially impaired the ability
of other crime scene analysts to do other investigation on the
piece of evidence such as try and extract f[ingerprints?

A Absolutely.

A O D

Q Okay. Now, 1 want to focus on this first picture.
A  Okay.
Q Can you explain to us the sipnificance of -- actually
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strike that. Did you do any testing here where we see the
location JB4A?

A ldid. There was a stain there -- [ should clarify
that some of the reason why [ took the stains where I did is
because to me I visualize them as stains. You know, if [ seea
red stain and 1 think it's blood, it's - you know, that's why
1 would target that area even though there is other blood on
the knife, I just saw a stain that was noticeable to me, and
that's what I tested.

And so vou want to talk about sample JB4A?

Q1 want to talk about sample IB4A.

A Okay.

Q  What conclusions did you draw upon testing that blood
that you identified af that site and comparing with the known
DNA material of Victoria Witmarsh and/or Brian O'Keefe?

A The first thing I determined is that it was blood
positive. And my second conclusion was that there was a
mixture profile.

Q) What do you mean by a mixture profile?

A I'm going to -- can [ read to you what my conclusion

(Q Would that refresh your recollection?

A Yes, thank you. The DNA profile came from the blood
from the middle of the blade stained 4A is consistent with the
mixture of two individuals with at least one being male. The
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major DNA profile, which means the largest contribulor of the
DNA there, is Brian O'Keefe, and the estimated frequency ol
that major profile in the population is rarer than 1 in
630,000.000,000 and identity is assumed.

Essentially, 1 had a mixture of Brian O'Keefe as the
major contributor, and then my minor contributor was Victoria
Witmarsh.

Q Okay. Any significance in between wha's the major
contributor and who's the minor contributor?

A Not necessarily.

3 Not--

A It's just tetling me who contributed the most DNA.

Q Okay. Now moving anto JB4B?

A Okay. Again, it was blood positive. [ tested top -
what 1 called the top of the blade. 1 was basically saying
from the tip side over on the leN to the top, I indieated the
top as where the blade came in contact with the handle.

So this stain JB4B was not a mixture, and it was
blood positive, and it was -- the source of that DNA sample was
Brian O'Keele.

Q Okay. And that's further down the end of the blude
where the blade begins and the handle ends?

A Yeuh, you can actunlly kind of see inside the cirele
there where T actually kind of swabbed out a litile bit of it.

I don't know if you can see - how close you can see it, but --
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1 Q Yeah. 1 appearsto be at the very tip of the knife -
2 A Yeah, 2 A Correct.
3 Q Now moving down to spol JB4C, which appears lo beon | 3 Q -- or towards the - toward the tip.
4 the handle itself. 4 A Yep.
5 A Okay. 5 ) What types of conclusion did you draw based on that
5 Q Any conclusions you draw from hat location? & location?
7 A Yes. [ again said it was a mixture. The major DNA 7 A | again concluded that there was blood there, and the
8  profile was also Brian O'Keefe. And the frequency of that 8 source of the DNA obtained from that section of the knife is
& major profile again was 1 in 650,000,000,000 and identity is 9 Victoria Witmarsh. And again, that statistic was rarer than |
10 assumed. 10  in 630,000,000,000.
11 Q Okay. 11 Q Now, was she the only contributor to the DNA of that
12 A And I can explain statistics if we'd like to go into 12 location?
13 that. The other conclusion that I maid is that [ couldn't make 13 A Yes.
14 any conclusions about the minor contributor to that. 14 Q  Okay.
15 Q Okay. Could you explain Lhe statistical sipnificance 15 A 1did say that additional alleles were detectable of
16 of1in 650,000,000,0007 16 threshold, but the only DNA profite that T saw was her,
17 A 650,000,000,000? 17 ( Okay. Now, did you do any DNA {esting on any
18 Q  Yes, ma'am. 18 clothing, Ma'am? -
13 A Correct. So on Lhis earth, you know, two individuals 19 A Yes, I was asked to examnine a pair of black stretch
20 should not have Lhe same DNA profile with the exception of 20  pants.
21 identical twins. And the number 650,000,000,000 is actually 21 Q Showing you what's been admitied as State's Exhibit
22 100 times Lhe earth's population. And so if we said Lhat 22 63
23 lhere's approximately -- in 100 earths I'm not expecting to 23 A Okay.
24 find anolher DNA profile as (his. 24 () s that the black pants?
25 () Okay. And then now moving onto spot 1B4D which 25 A Thatis.
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1 Q Now, [ocusing on the second photograph, there appears{ 1 MR. SMITH: Court’s indulgence.
2 tobeaIB5A, and a JB3B. 2 BY MR. SMITH::
3 A Okay. 3 Q Ms. Bas, 1 just want to make sure something's clear
4 Q Can you now make those out? 4 for the record.
5 A IB5A is the top stain that's circled there in the 5 A Okay.
6 silver marker. And IB3B is the bottom one that is circled. 6 () The spot that you just described, which was in JB3B
7 Q Now, where is JB5B actually located on the pants? 7 -
8 A It's actually on the left ankle area of the pant. 8 A Um-i'm.
And the pants that [ had there were taid out and T actually 9 (} - that was located where?
folded up the ankle so that the way that it's folded you can 10 A Front lefl ankle.
kind of see that top line is like just that ankle area is 11 (@ Front lel ankles of the panis?
actually kind of resting on the abdomen area. Just so that ] 12 A Correct.
could show both stains in the same picture. 13 Q Thank you.
Q And then so is JBSA actually located on the front of 14 MR, SMITH: Pass the witness, Judge, I'm sorry.
the pant? 15 THE COURT: All right.
A It's actually located in the abdomen area. 16 MR. PIKE: Thank you very much.
Q Okay. What conclusions were you able fo draw with | 17 CROSS-EXAMINATION
regards to this stain located in JB3A? 18 BY MR. PIKE::
A Again, it was blood positive, and the DNA profile of 19 Q Good morning.
stain JB3A is Victoria Witmarsh. 20 A Good morning.
2 Q What were you able to defermine with regards to the 21 Q Inreference to this and through your work as a DNA
22 stain located in JB3B? 22 chemist or scientist, you've been called upen to testify and
23 A JB3B is a mixture of bwo people, again. Both 23 offer expert opinions in a number of eourts, haven't you?
24 Victorin Witmarsh and Brian O'Keefe were included in that 24 A This is my first testimony.
25 mixture. I could not exclude either of them. 25 Q This is your first testimony?
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1 A Correct. 1 A Okay -
2 Q In Clark County or in any court? 2 Q --inthis case.
3 A Any court. 3 A --Tdoremember now.
4 Q Okay. And you've had the responsibility of 4 Q Okay.
5 identifying who a person is just strictly by Lheir DNA, 5 A Yep
6 imporlant things for people's lves and emotions, and you & Q  This refreshes your recognize?
7 understand the importance in aspect in the criminal 7 A Ttdees. Youknow, ] work so many cases that il's
8 investigation also. 8  hard to remember what I'm talking about sometimes on the phone,
9 A Cormect. 9 and I did -- you're right, [ did mention to you that I had
10 Q And s0 you go through efforts to make sure that chain 10 possibly seen some sort of ridge detail. I'm not a latent
11 of custody is protected, and in this case, in fact, when you 11  print examiner, but I -- okay, sorry.
12 were doing the swabs, T think visually you see that there was a 12 Q But you also have training in collection techniques
13 potential ridge imprint upon the upper part ol the knife, so 13  and some basics in forensics collecls so you were concerned
14 youmade a choice not to swab there because you wanted to 14  about things such as cross-centamination --
15 preserve thot for fingerprint testing at a later time. 15 A Um-k'm.
16 A Is Lhat Lhe conversation that we discussed on the 16 Q -~ possible destruction of evidence, and making sure
17 phone that T told you? 17 that whatever may be of evidentiary vajue that you maintain its
iB Q Yeah. Do you remember Lhat? 18 integrity for future people to --
19 A Tdoremember telfing you thal, and T actually think 19 A Absolutely.
20 that I might have been talking about anolher piece of evidence, [ 20 Q --examine? And--
21  Inever made any nofes in my reporl or [ looked back through my| 21 A That's one of the reasons why 1 wouldn't take all of
22 folder, and when 1 looked at my notes Lhat T had taken on the 22 the stains that 1 did testing on, I would want to leave some
23  knife, | didn't actually note that there. 23 for future testing,
24 Q  And for the record, you were gracious enough to talk 24 Q  And, in [act, you actually keep the knife stored in
25  wilh me on the phone about your analysis -- 25  paper, [ puess --
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1 A Um-h'm. 1 even the evidence was placed there.
2 Q -- because if you put it in plastic, biological 2 Q But there are some circumstances in which you can
3 fluids may weep or trans[er or move -- 3 tell by looking at a piece of evidence where it may appear to
4 A Yeah. 4 you that in that cxamining that probably the sample that was
5 Q --and-- 5 given to you was probably contaminated through an improper
6 A Ifthe sample isnt altowed to dry properly, it can 6 collection technigue.
7 have very negative effects for DNA. 7 A Can you be more -
B Q And also, il the collection or in Lhe relationship to 8 Q Let me give you an example.
9 this, you're also awate (hat there may be transfer of g A Yeal, can you be more specific, please.
10 biological fluid because of ils very nature. 10 Q Okay. In going through and collecting and look being
11 A Correct. 11 at some biological samples, you talked about the swabs from
12 Q Fluid drops, it weeps, it seeps, and it is a very 12 inside the mouth.
13 mobile piece of evidence — 13 A Um-h'm.
14 A Um-h'm. 14 Q Now, you had the small piece thai actually goes
15 Q --atalocation many times; isn't that (rue? 15 inside the mouth, and you had examined that portion that's like
16 A Correct. ' 16 atoo good brush.
17 Q  And it can be displaced such as a mixture of blood it 17 A Correct.
18 can -- if there's blood on one portion of a knife and then 18 Q That's where you get that from.
19 {here's contact made with somebody else, then Lthere may be that i9 A Umn-h'm.
20 mixture when that occurs. And you don't know when the transfer{ 20 Q Then swabs are taken from different locations on the
21 may have occurred, and you're not able 1o form any opiniensas {21 body. Many times they're laken with a swab that's a lot like o
22 to asequence of events as far as when the mixture hecame a 22 Q-tip.
23  mixture or what kept the separate part separate. 23 A Correct.
24 A 1 would never -~ in this case 1 could never speculate 24 ¢ And so you can tell if that Q-tip is dipped in
25 on how a stain became 2 mixture or it wasn't a mixture or how 25 distilled water and swabbed, then it will have certain evitlence
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1 onit that you can sce that was meant to be collected. But 1 collection was done by giving it to someone who had blood on
2 there's flexive (phonetic) blood or something that may have 2 their hunds, then there’s a chance that blood may slough ofT
3 been fallen on that swab, and that would be a contamination. | 2 onto -- dry blood or any type of blood may slough offonto that
q A [ will say that I have never collected evidence from 4 swab, and it may become contaminated.
5 aperson, so I don't have any knowledge of how that might go| 5 A Correct.
& about. 6 Q  And so that inay not be the best way to coflect
7 Q Okay. But in this case -- 7 evidence.
| A In this case. B A 1wouldn't think so.
] Q - there — when you were going through it, there — 9 Q Now, on the right index finger of Brian O'Keefe, that
10 A Um-h'm. 10 would be your interpretation on JB3A7
11 (}  --there was a penile swab that you examined -- il A Um-b'm.
12 A Yes. 12 Q Inthat you indicate that there was a full male
13 Q -~ thot -- you noticed that ithere were smail flex of 13 profile, but there were alleles present. When you're
14 amixture profile on that. 14 identifying a blood or a DNA type. what is an allele?
15 MR. SMITH: Judge, at this - 15 A Alcles, okay. An allele is -- it's one form ol a
16 THE WITNESS: Well, let's he clear. 16 pene. Now -
17 MR. SMITH: -- at this point I'm going o object to 17 Q My best example or the wiy I kind of can understand
18 the relevance, and can we approach, please. 18 it isI believe that when you're talking about DNA, you start
19 MR. PIKE: Okay. 19  with general and more specific and more specific. Kind of like
20 THE COURT: Allright. 20 abook -~
21 {Bench conference). 21 A Yes,
22 BY MR. PIKE:: 22 Q --achapter, and a page.
23 Q Soifl advised vou in this case where you personatly § 23 A Let me be - let me give you an example. Xand Y.
24  haven't done a collection, bui usually when you're doing a 24 T you're a female, you have two X chromosomes. Each x is an
25 collection or have a collection being done, if you - if the 25 allele. It's o very simple explanation, I think.
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1 Q And so while there was a full male profile on the 1 {hrough those procedures that 1 lold you about before where |
2 swab of the right index finger of Brian O'Keefe, there were 2 extract the DNA, I quantify it, figure out how much is there, 1
3 other alleles that were not associated with his DNA? 3 amplify it and make millions of copies tnuch the areas that I'm
1 A My exact wording is that therc were additional 4 interested in Jooking at, and then T run it on the instrument
5  alleles below threshold, which means that they were not above | 5 to get the profile.
6 my reporting threshold. And in this case when | look at what | 6 Q Olny. Now with repards to the buccal swab that was
7 his profile is on paper, I'm actually only seeing his profile. 7 given {o you that had been identified to you as coming from
8  And there's nothing above threshold that I could even beginto | 8 Brian O'Keele -
9 attribute to anybody else. 9 A Um-i'm.
10 Q But significant enough to at least put it in the 10 Q — when you've iitially extracted the DNA from that
11 report that there were other alicles? 11 buceal swab, if’ it were contuminated with say the DNA of a
12 A 1 just always want to be as thorough as possible and 12 [female, would that have been easily identifiable to you?
13 indicate cverything that was there, 13 A Yes.
14 Q Thank you very much. 14 Q And in this case is it your testimony that the buccal
15 MR. PIKE: Idon't have any further questions. 15 swab that you received that had been provided to you as
16 THE COURT: Any redirect? 16 identified as coming from Brian O'Keele was a male profile and
17 REDIRECT EXAMINATION 17 only o male profile?
18 BY MR SMITH:: 18 A 1twas a full male profile, meaning 1 got a full DNA
19 Q With regards to the comparison that you did in this 19 result at every location that { tested, and there was no
20 case, | want to focus back on the buccal swab, 20  indication of 1 mixture whatsoever.
21 A Okay. 21 Q And then is that the ssme DNA that you used to
22 ) When you receive a buccal swab, what do you do with | 22 compare o the DNA that you extracled [rom the knife?
23 it? 23 A 1always compare my unknown samples, things that I
24 A Topenitup, | take notes on it I take a cutting of 24 don't know what they are, to that known sample.
25 the buccal swab. I just take a piece of it, and then I go 25 Q Okay. And is that notwithstanding any potential
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problems that the defense atiomey argucd may have existed with
regards 1o the extraction of material from the penile swab?

A Can you rephrase that, please?

Q@ Okay. That was kind of 2 complicated question. My
question is was that a separate comparison done -- separate to
the DNA that was obtained from the penile swab?

A Yes. Every sample is looked at individually,

Q Meaning you didi't use the DNA that was obtained from
the penile swab to compare to the DNA found on the knife?

A Arc you suggesting that --

Q No,I--

A ['msorry. I'm like — every sample is done
independently. Eoch annlysis is done independently. In fact,
those two samples are never by each other when ! do them. And
I don't muke any conclusions until after afl the DNA evidence
is complete.

Q Okay. And just so it's clear. Is the buccal swab,
the one that you've just testified 1o --

A Um-h'm,

Q --that was a full male profile —

A Um-h'm.

Q  --is that the baseline that's used to compare to all
the other DNA on the evidence?

A Yes

Q  Okay.
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A Thank you.
MR. SMITH: No further questions.
THE COURT: Any recross?
MR. PIKE: Yes, very brief, your Honor.
RECROSS-EXAMINATION
BY MR. PIKE:

QQ In reference to a determination of what you're
processing, you're able to determine what type of a fluid it
is; isn't that correct?

A I'm able to determine if something is blood or if’
it's semen. Those arc the two big ilems that T will screen
for.

Q Okay. What about saliva?

A [ cannot tell you if something is saliva.

Q Inreference to the penile swab, there was no
evidence of semen?

A There was not evidence of semen.

Q And in addition to that, you also examined nail
clippings from underneath -- that were collected from
underncath fingernails.

A ldid.

(Q And those were collected from Victorin —
A Yes.

Q - Witmarsh?

A Um-h'm.
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Q And in relationship to that, that was full female
profile?

A Correct.

Q Okay, that just meant it was her DNA?

A My conclusion is that that DNA -- the source of that
DNA is Victoria Witmarsh.

Q Okay?

MR, PIKE: Finally, your Honor, I'd ask that she be
gualified os an expert and can testify that she is now
qualified as an expert and been allowed to testify to in the
court of Clark County. No further questions.

THE COURT: The proper foundation has been laid, yes.
Anything else from the State?

MR. SMITH: No.

THE COURT: Any witnesses from the jurors? Any
guestions, excuse me. Any questions from the jurors? No.
Thank you, Ma'am, for your testimony. You're instructed not to
discuss your testimony with any other witness involved in this
case until this matler is (inally resolved, Thank you for your
time.

THE WITNESS: Thank you.

THE COURT: Is the jury okay? Do they need u break
right now? Is everyone okay? All right. Next witness by the
Stale,

MR. SMITH: Judge, State calls John Stallings. Oh,
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actually, Judge, con we approach before --
THE COURT: All right.
MR. SMITH; -- he -
(Bench conference).
THE COURT: Next witness for the State.
MR, SMITH: John Stallings, Judge.
THE MARSHAL: Follow me, sir. Can | get you to just
raise your right hand, please. Remain standing.
JOHN STALLINGS, PLAINTIFF'S WITNESS, SWORN
THE CLERK: Please be seated. Will you please state
your narme and spell it for the record.
THE WITNESS: My [rst name is John, J-o-h-n. Last
namc's Stallings, S-t-n-1-I-i-n-g-s.
THE COURT: Go ahead, Counsel,
DIRECT EXAMINATION
BY MR, SMITH::
Q Mr. Stallings, how presently employed?
A I'm employed with the Clark County Coroner Medical
Examiner's Office.
Q And in what capacity, sir?
A I'man investigator,
Q  What are your job duties?
A If'we get a report of n death that falls under the

jurisdiction of the coroner's ofTice, and I'm assigned this

cose, | respond 1o the scene, 1 examine the body. | prenounce
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1 death, 1 gather information from the agents that's there, who, 1 A What 1 did, I went in and 1 examined the descendant.

2 when, where, why, how. And [ generate areport. [ talkto the 2 I noted the ctothing, any marks, 1 took photographs --

3 families, if they're available. 3 Q Okay.

4 We have the body at that time removed and brought Lo 4 A - at the scene, you know, for the doctors, the

5  our office 1o be examined. And then it's a responsibifity of 5 medical examiners, they need to see those. And I pronounced

6 ouroffice to comtact the legal next to kin. Also fo make 8 & death, and then 1 just gathered information from the local

7 positive identification on the deceased. 7 agency as fo what happened.

8 Q Okay. Did you respond to a 5001 El Parque on 8 Q Okay. Do you recall what time you pronounced death?

8 November 5th - excuse me, November 6th -- the morning -- early [ 9 A 1 pronounced death well, November 6th, 2008 at 0415
10 momning hours of November 6th, 20087 10  inthe morning.

11 A Tdid 11 MR. SMITH: Court's indulgence.
1z Q Did you come into contact wilh a descendant who was 12 BY MR. SMITH::
13 later identified as Victorin Witmarsh? 13 Q Now, you just testified that you pronounced time ol
14 A Yes. 14 death at 04135. Is that different than the actual time a person
15 Q Can you describe the condition of the person -- 15 dies? 1t seems like a silly question, but I just want to make
16 nctually, why don't you just take us through what you did when 16 sure the record's clear.
17 you arrived ot the scene. 17 A Yes, Yes,itlis.
138 A After | got there, [ met with the police detectives 18 Q Okay.
19 that were there. They were with Las Vegas Metropaolitan 19 A That's the time of death 1 pronounced.
20  homicide division. 20 Q Okay. Did you actually manipulate the body of the
21 Q Okay. And did they provide some background 21 descendant in order to determine if there were any signs of
2Z information to you? 22 life?
23 A They did. 23 A What we do, we feel the body for the skin condition,
24 Q  Without poing into what they satd, what types of 24 whether they're cool, cold, warm. I'm also checking for rigor
25  things did you do at the scene? 25  mortis and lividity as well.
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1 Q  What's the significance of rigor mortis and/or 1 Q You prepared a swmmary of investigation report?

2 lividity? 2 A Yes, ma'am.

3 A Rigor mortis will set into the body. That's the 3 MS. PALM: May 1 approach the witness, your Honor?

4 stiffening of the muscles. There's a lot of things that efTect | THE COURT: Yes.

5 that whether it would be ambient temperature, what the body is, | 5 BY MS. PALM:

€ what they're lying on, you know, say shag carpet as opposed to 6 Q Do yourecognize (indiscernible} pbotograph?

7 concrete Noor. What they're weating. Are they wearing just 7 A Prescription medication, apparently for the

8  something light, are they nude, arc they wearing a parkuo, 8  descendant.

9  something like that. The femperature will afTect that quite a 9 Q  And did you actually look at her prescription
10  bitas well. 10 medications at the scene?
11 Q DBased on your determinations as to rigor mortis 11 A 1did.
12  andfor lividity, are there ever any occasions where you're able 12 Q And does that appear to be a fair and accurate
13 to formulate an opinion as to how long a person has been 13 photograph of what they were?
14 deceased prior to you coming into contact with them? 14 A 1t appears to be, That's not my photograph, but it
15 A No, 1donot. 15 appears to be.
16 Q Okoy. 16 Q (Indiscernible)?
17 MR. SMITH: Pass the witness. 17 A Yes, ub-huh.
18 THE COURT: Any cross, 18 MS. PALM: Move [or admission of Defense Propased
19 MS. PALM: Thank you. 19 (indiscernible).
20 CROSS-EXAMINATION 20 THE COURT: State.
21 BY MS. PALM:: 21 MR. SMITH: May 1 see the photograph? No objection,
22 Q Good moming, Mr. Stallings. 22 Judge.
23 A Good moming. 23 THE COURT: It will be admitted.
24 Q 1just have a couple of questions for you. 24 MS. PALM: Thank you.
25 A Not a problem. 25 BY MS. PALM:
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1 A Yes 1 Q ['d like to first talk to you about the external
2 QDo you recall approximately what time you completed | 2 examination you conducted on Victoria Witmarsh. Can you kind
3 the autopsy on Victoria Witmarsh? 3 ofwalk us through that? At least tell us your significant
4 A 1don't have the time of comipletion. Just the time 4 [indings?
5 that the autopsy was staried. 5 A Yes. The --
& Q Okay. What time did you start it? 6 MR. PIKE: Your Honor, I'm sorry, may we approach the
7 A [ first viewed the body at 7:48 in the morning when 7 bench?
8  the seal was broken. And then the actual autopsy examination | 8 THE COURT: All right.
9 jtself was conducted at 10:14 am. 5 (Bench conference).
10  Now, can you deseribe what you actually do when you | 10 BY MR. SMITH::
11 conduct an autopsy? 11 Q Can you please proceed. Describe the significant
12 A Yes. As] described previously, we do the external 12 findings with regards to your extemal examination of Victoria
13  examination, and after the external examination a standard Y | 13 Witmarsh.
14 incision is made, and all the internat organs are removed and | 14 A Yes, There were a number of bruises on the body. On
15 examined. 15 the licad, torso and cxtremities, and there was also a sharp
16 Q Do you also perform any testing on the descendant? 16 [lorce injury which on internal examination | determined to be a
17 A Yes, we collect bloed vitreous, which is the fluid 17 stab wound that was on the right side of the chest.
18 behind the eyes, and sometimes tissue for toxicojogy analysis. § 18 Q Okay.
19 Q Once you gather all this information, do you use the 15 MR. SMIT11: May I approach the witness?
20 total body of that information 1o determine a manner of death? | 20 THE COURT: Yes.
21 A Yes. The manner's also based on the circumstances. 21 BY MR SMITH::
22 The scene circumsiances. 22 Q I'm poing to show you a series a pholographs, and I'm
23 Q Okay. And did you conduct an external and internal 23 poing to ask if they accurately reflect and depict the bruises
24 examination on the persan identificd in this case? 24 that you personally observed pursuant to the external
25 A ldid. 25 examination you canducted of Victoria Witmarsh?
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1 A They are, yes. 1 A That's correct.
2 Q Now, ean you - actually let me ask you this. Did 2 Q Okay. Now let's po to the internal examination. Can
3 you conduct an examination -- an exlcrnal examination of Mrs. | 3 you tell us what your sipnificant findings were pursuant to
4 Witmarsh's head and/or scalp area to determine whether or not 4 conducting that?
5  there was any signs of any injury? 5 A Yes. Internally when I reflected the scalp, she had
& A The external examination ol the scalp is limited by 6  abruise on the back of her head that I could only see in the
7 {he presence hair. So if there’s bruising that's undemeath or 7 scalp tissue afier it was peeled back. She also had 500
B in the scalp area where there's hair, we typically do not shave 8 milliliters of blood in the right chest cavity. About 123
9 the descendant's head unless there's a reason to do that. 9 milliliters of blood in the abdominal cavity, and a wound that
10 On the examination of the head, there was a hematoma, 10 went from the front of her liver lo the back of her liver.
11 which is blood underncath the soft tissue that elevates the 11 Q Okay. So just so the record's clear, you testified
12  soft tissue above the bone so that you feel an actual bump, So | 12  that the external exarnination yielded a sign of injury to the
13 she had a hematoma on the right side of the forehend, and 13 front of her head, And the intemal injury yielded a sign of
14 that's all I saw on external examination. 14 injury to the rear of her head as well?
15 () Can you give us examples of what types of things may | 15 A That is correct.
16 cause o hematoma. 16 Q Please proceed.
17 A A hematoma is caused by blunt trauma. And blunt 17 A Those were the major internal findings.
18 trauma is just it's a category of trnuma that's - we use -- we 18 Q Okay. Did you -
19 -] don't specifically know what caused that injury. An 19 A I'm sorry, intenal traumatic findings. There were
20 example of what can cause blunt trauma, o haseball bat, a hand, | 20 other findings of natural disease.
21 falling on concrete, things like that will cause blunt trauma. 21 Q Okay. Can you talk to us about that?
22 (G Okay. And so the injuries that you -- excuse me, the 22 A Certainly. Her liver was cirrhotic, meaning it was
23  bruises that you've already testified to, is that pretty much 23 hard and very nodular. That was a major naturn] disease
24 the only significant finding from the external examination 24 finding.
25 along with the inside stab wound? 25 Q Is that common called cirrhosis?
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1 A Yes, that's cirrhosis. 1 consulted two different scurces?
2 @ Okay. Was a toxicology examination done on Victoria [ 2 A Yes,
3 Witmarsh as well? 3 Q And amived at Lhe saine conclosion?
1 A Yes. Toxicology analysis was performed on blood. q A Yes.
5 Q@ Okay. What were the signifieant findings with regard | 5 Q@ And are those two treatises, as they were, that are
6 o that? & commonly accepted research materials for the medical community?
7 A She had ethanol, which is alcohol concentration of 7 A Yes, Lhey are.
8 .24 pram percent, and venlafaxine which is an 8 ) Were you able to determine whether or not Mrs,
9  anti-depressants. The other name is Effexor of 990 nanograms | &  Witmarsh suffered [rom any other diseascs?
10 per miil 10 A On pross examination her ather organs appeared nornial
11 @ Okay. Now, we're hearing that you're saying 990 11 1o my recollection. I'm sorry, with the exception ol her
12 npanograms per millifiter. Is that o significantly high or low 12  spleen which was enlarged.
13 number, or do you know? 13 Q Do you know whether or ot Mrs, Witmarsh, whether her
14 A Itis-it's actually in the therapeutic or norm 14 blood tested positive for the antibodies for Hepatitis C?
15 ranges. 15 A ltdid, yes,
16 Q@ Okay. Soit's your testimony that that's in actually 16 Q Okny. Now, are you aware of what — how a person eun
17 atherapeutic or normal range? 17  contriact Hepatitis C?
18 A Yes, for the sources that 1 used for toxicology, it 18 A Yes, ] om.
19 isin the normal range. 19 Q How?
20 Q And what sources did you use incidentally, doctor? 20 A According fo Lhe Centers For Disease Control, the
21 A There's a source called Winick (phonetic) that is 21 most common way of contracting Hepatitis C is blood bome
22 produced by a toxicologist and also the bool is called a 22 infection, being exposed to the blood of someone with Hepatitis
23 Distribution of Toxic Drugs and Chemicals in Man, and it's 23 C,and that's typically in intravenoas drug use, from
24 produeed by Basalt (phonetic). 24  transfuston -- getting repeated fransfusions such as
25 Q Sois it your testimony, then, that you actually 25  individuals with hemophilia would get repeated transfusions.
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1 Less effective ways of getting Hepatitis C would be 1 function is to produce some of the clotting faciors that helip
2 sexual transmission or using the tooth brush or a razor of 2 us heal when we -- or to stop you from bleeding when you are
3 someone that had Hepatitis C. 3 bruises or injured.
4 Q Okay. Did the toxicology examine that was done on 4 So with a cirrhotic liver your production of those
5 Ms. Witmarsh reveal whether or not her blood contained any | 5 clotting factors are decreased, so when you as a cirrhetic, a
& illegal narcotics? 6  stain an injury, you would bruise easier than someone without
7 A There were no illegdi narcotics on our toxicology 7 cirrhosis.
B analysis. B Q Okay, is it your testimony that in order fo develop
9 Q Isthere any correlation between a person suffering 8 the bruises, notwithstanding suffering from cirthosis, tbey
10 from HMepatitis C and cirthosis? Specifically, can Hepatitis C | 10 stilt would have to suller some type of injury?
11 actually cause cirrhosis? 11 A Yes
12 A Yes, it can. 12 MR. SMITH: Judge, at this point -- actually strike
13 3 Can Hepatitis C afTect the body in any other way such | 13 that.
14 asihe ability of a person to bruise? 14 BY MR. SMITH:
15 A WMot the Hepatitis C itself, but its eftect on the 15 () With regards to the photographs thal you've just
16 liver, yes. 16 illustrated -- excuse me, that you've just Jooked at and we
17 Q How about cirrhosis? 17 talked about the bruises, do those photographs depict bruises
18 A Yes 18 that could be consistent with suffering an injury?
15 Q Sois it your testimony that cirrhosis can actuaily 19 MR. PIKE: Your Honor, the continuing obfection that
20 affect how a person bruises? 20 was May earlier, the insertive --
21 A Yes, it can. 21 THE COURT: Al right.
22 @ Can you explain that [or us? 22 MR. PIKE: Thank you.
23 A Yes. Cirrhosis is - it is octually just scarring of 23 THE COURT: Go ahead and answer the question.
24  the liver, and when the liver is scarred, that means it's lost 24 THE WITNESS: All bruises you can think ol as injury,
25 its normal cellular component. And part of the liver's 25 whether it's self*inflicted injury or injury inflicted hy
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1 someone else. minimal contact because of the nature of that disease.

2  BY MR. SMITH:: A Yes.

3 Q Okay. So lct me ask you this, the injuries that are (3 And so bruises that were depicled in those

4 depieted in this photograph, could they be consistent with photographs have nathing to do with the canse of death, which

5 blunt foree frauma? was a perforation of the liver?

€ A Yes. A The bruises actually, [ have that as contribntory to

7 MR. SMITH: Judge, at this point I'd move [lor the cause of death,

8 admission of State's Proposed 32 through 38, 40, 44 through 48, (3 None of the bruises were life threalening.

9 and 53 through 39, which are all the photographs that Dr. A They're not life threatening, but the mechanism of
10 Benjamin lias previously reviewed. death in this case would be blood loss, exsanguination and
11 THE COURT: Can | see those again, please? bruises causes blood to be outs of the vasculature, so that's
12 MR. SMITH: Yes. why it was contributory.

13 THE COURT: Are these in order? Yes. Q Bul in reference to an individual that suffers from
14 MR. SMITH: Yes. cirthosis, because of the nature of bleeding, like hemophilia,
15 THE COURT: All right, the bruise may not be reflective of the amount of blunt force
16 MR. PIKE: Thank you, your Honor. 1've had a chance {rauma that you would normally experience with an otherwise
17 to sce those, and [ previcusly made the representations to the healthy person.
18 Court, If1con ask the witness a voir dire question. A That is true,
19 THE COURT: Sure, MR, PIKE: So based upon that, your Honor, these are
20 BY MR. PIKE:; not representative of specific life threatening type injuries,
21 @ D Benjamin, we had an opperiunity to meet prior to and I request that they be excluded.
22 the preliminary hearing in this case; do you recull? THE COURT: (Indiscernibie) objection, they'll be
23 A Yes, Ido recofl. admitted.
24 Q And during that period of time you indicated that MR, SMITH: Thank you, your Honor. Judge, I'd ask
25 individuals that suffer from cirrhosis oflen bruise just lrom for permission to publish.
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1 THE COURT: Yes. 1 that bruise on the back of the arm, the lell arm.

2 MR. SMITH: And Judge, rather than put them up onc by | 2 Q And then 36, is that a closer up picture of those
3 one, can | have her mission to just band them to the jury and 3 other two?

4 they can look ot them or do you want me to -- 4 A Yes.

5 THE COURT: Why don't you put them up. 5 (} Looking at 37, what can we see there?

6 MR, SMITH: Okay. & A That's the lefi side of the body. There's a faint

7 THE COURT: Why don't you publish them up there. 7 bruise on the lateral lefi body wall.

8 BY MR. SMITH: 8 (38, what are we looking at there, doctor?

e} ¢ Showing you what's now been admitted, doctor, as 9 A We're looking at the same bruise with an L shaped
10 State's Exhibit 32. What are we looking at right here? 10 ruler.

11 A You're looking at the body [rom the lef side, and 11 Q  And 40?7

12 there's a bruise on the front of the el arn. 12 A It's a bruise on the knee. I'm not sure lefi or

13 Q And then State's Exhibit 33. s that a closer up 13 ripht knee from that photo.

14 picture of that bruise? 14 Q 44

15 A That is correct. 15 A Those are twe bruises on the upper area of the right
16 (@  State's Exhibit 34, what are we looking at here? 16 side of the abdomen.

17 A We are fook being at a series of bruises on the lelt 17 Q 46

18 arm. One is on the anterior and more medial uspect. Andiwo | 18 A There's o bruise on the right buttock. There's two

19 are on the back of the am. 19 on the lateral aspect of the left leg.

20 Q So therc's one right there -- 20 (} So there's one on the buttock and then two down here?
21 A Right. 21 A Correct.

22 Q - then are therc bwo right there? 22 Q 47

23 A Correct. 23 A This is a posterior surface of the bady. We're

24 () State's Exhibit 33, what is that? 24  seeing those bruises on the leit arm again that were previousiy
25 A That is a closer view of the previous pieture with 25 shown
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1 @ Does there also appear to be apparent redness in her | 1 Q Okay. And these depict all the bruises that you saw
2 back area? 2 pursuant to the external investigation?
3 A That's livor. 3 A Yes.
4 Q Okay. Understood. 48. 1 @ Now, based on your internal and extemal
5 A That's a closeup of the bruise on the back of the 5 investigation, were you able to arrive at a cause of death for
6 left arm again. 6  Victoria Witmarsh?
7 Q Okay. 7 A Twas, yes.
8 A We've seen that one. 8 Q  And what was that?
9 Q Okay. 35. ) A Itwas a stab wound of the chest.
18 A That's the hematoma with a bruise on the right side [ 20 Q Showing you State's 60. [s that a picture of that
11 ofthe forehead. 11  stab wound?
12 Q 36. 12 A Yes,itis
13 A Those are bruising on the lower distal aspect of the | 13 ( Were you able to make any determination as to the
14 legs and on the dorsum of the feet. On the top of the feet. | 14 path of the wound internally?
15 Q 57 15 A Yes. The path was downward, and it was -1
16 A That is a bruise on the medial aspect of the left 16 described it as front to back and right to left.
17 buttock. 17 MR. SMITH: May [ approach the clerk, Judge?
18 Q 38 18 THE COURT: Yes.
19 A It's o closeup of the bruise on right buttack, 1% MR. SMITH: May [ approach the witness, Judge?
20 Q  So then there would be a bruise right here and 20 THE COURT: Yes.
21 actually a bruise that's right here that we can't see in this 21 BY MR, SMITH:
22 photograph? 22 Q Now, doetor, I'm showing you what's been marked for
23 A Correct. 23 purposes of identification as State's Proposed Exhibit 66.
24 Q And finally, 39. We've looked at that one 24  What does that appear to be to you?
25 previously. That's on the left arm on the front. 25 A It's a body diagram, The lateral surface of the
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1 body. 1 MR. SMITH: May 1 publish, Judge?
2 Q Does that appear to be a male? 2 THE COURT: Yes.
3 A Yes. 3 BY MR SMITH::
4 (Q Okay. Nobwithstanding that, are you able to draw for | 4 Q Okay. So up here we have the wound ilsclf --
5 demonstrative purposes kind of the location of the wound and | 5 A Correct.
& the path it took internally inside the body of Mrs. Witmarsh? | & () --isthat correct? And then you're saying that the
7 A Yes, [con. 7 wound weni downward?
B Q@ Can you do that for us? 8 A Right, the path is downward.
g A Cerainly. The arrows are -- 3 Q Now, based on your infemal and extemnal
10 ( Okay. And this accurately reflects that wound path 10 investipation, were you able lo determine a cause of death?
11 based on your own external investigation -- or internal 11 A Yes, the cause of death again was a stab wound of the
12 invesligation, I'm sorry. 12 chest
13 A Somewhat, yes. The diagram is sort of limited. In 13 Q I'm sorry, manner of death. Forgive me.
14 general, yes. 14 A The manner of death was homicide.
15 Q Okay. 15 (Q Now, can you explain the significance of the cause of
16 A Yeah. 16 death being a homicide from a medical perspective?
17 MR. SMITH: Judge, I'd move for admission of State's | 17 A Yes. A manner of death as homicide means that [
18 pro posed Exhibit 66. 18 believe that this injury was caused by someone else. So it --
19 THE COURT: Let's let defense counsel look at it, 19 for us it means death at the hands of another. That's what
20 st 20 homicide means.
21 MR, SMITH: You're right. I'm sorry, Judge. My 21 Q Okay.
22 apologies. 22 MR, SMITH: Court's indulgence.
23 THE COURT: Any objections - 23 BY MR, SMITH::
24 MR. PIKE: No objection, your Honor. 29 Q Dr. Benjamin, one final question. Just so that the
25 THE COURT: Okay, it will be admitted. 25 record's clear, where did you observe the injury to the back of
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1 Mrs. Witmarsh's head and how were yun able to observe that? | 1 the preliminary hearing, you had an opportunity to review that
2 A The injury was on the middle or midiine ol the 2 - the nature of that drug and the dosages and get some
3 parietal/occipital scalp region, and that's afler we make an 3 information on that because it became a question at the time of’
4 incision behind the ears and peel the scalp back. 4 the preliminary hearing.
5 () Can you kind of just stand up and demonstrate to the 5 A Yes.
6 jury-- ) Q You wanled to be prepared for testimony ai the trial
7 A Sure. 7 1today. ! make representations 1o you that a [ull set of the
8 () - where that a located on the human body? B medical records of Mrs. Witmarsh was provided to the District
9 A Certainly. 9  Attorney's Office prior to the trial in this matter. Did you
10 Q Olay, thank you. 10 have an opporfunity to review those?
11 MR. SMITH: Pass the witness, Judge. 11 A The medical records?
12 THE COURT: Ladies and gentlemen, we're at the noon | 12 Q Yes
13 hour here. We did start a little late. How's the jury as [ar 13 A No, I did not,
14 as food and needing a personal break? 15 everybody akay, or -4 14 Q  So you would not be aware of when Mrs. Witmarsh
15 all right, go ahead, Mr. Pike. Thank you. 15 storied on the use of this anti-depressant?
16 CROSS-EXAMINATION 16 A 1 received some information [rom the deputy distriet
17 BY MR PIKE: _ 17 attorney regarding some of her medical history and that she had
18 Q Afiernoon, Dr. Benjamin. 18 starled on this medication, | believe that was August of 2008,
19 A Good afiernoon. 19 Q August 5th o 2008. And, in fact, what you're
20 Q Okay. At the time of the preliminary hearing in this 20 referring fo is the report that was provided by Dr. Tawny
21 matter you hadn't had an opportunity to review the foxicology | 21  Christiansen (phonetic). Did you receive that?
22 or the possible effects of the medication that was found in 22 A Yes
23 Mrs. Witmarsh's sysiem. 23 Q And in reference 1o that, (rom her review of the
24 A That's correct, 24  medieal records, then, you wouldn't contest the foct that the
25 Q And then afier we had a conversation at the time of 25 amount of drugs that she was supposed to have in her system
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1  should have had a target daily dose of about 50 milligrams. 1 guestion.
2 MR. SMITH: Objection, Judge, Is he saying based on Z MR, PIKE: Okay.
3 Dr. Christiansen's repori? 3 THE COURT: Sustaincd.
4 THE COURT: Is that your question, Mr. Pike? 4 MR. PIKE: Lctme ask it inone --
5 MR. PIKE: Yes. 5 BY MR. PIKE:
6 MR. SMITH: Then I object, 6 Q The drug should not be taken when somebody has
7 MR PIKE: Okay, Wcll, based -- 7 alcohol in their system.
8 MR. SMITH: Because basically he's irying 1o usc her B A The physician's desk reference does say that the drug
S totestify. 9 is, according to their research and testing, does not affect
10 THE COURT: Alfright. I - 10 someone's motor skill. You are not affected in you're using
11 MR. PIKE: Okay, I'll bring in Dr. Christiansen. 11 alcoho! and Effexor, but they do reeommend that you don't use
12 THE COURT: I'm going to sustain the objection. 1Z  the iwo in combination.
13 MR. PIKE: That's fine. We'll go ahead and do that. 13 Q But you've got a patient here or a deceased here that
14 BY MR.PIKE: 14 has cirrhosis of the liver and Effexor is broken down by the
15 Q When you (indiscernible) for these other sourees, you 15 liver and put into the system, so the alcehol which causes the
16 cerainly found that Effexor which is a name for this 16 cirrhosis which then affects the ability of -- or somehow
17 antj-depressant does have some counter indications and may 17 affects the ability of Effexor would counter indicate to you
18 affect somebody emotionally and cause them o be in an agitated | 18 that she shouldn't be drinking while she was taking this
19 state, isn't that correct? 19 anti-depressant.
20 A Agitation is listed as a sidc effect of the 20 A Itis reecommended that you don't drink and take the
21 medication. 21 anti-depressanl.
22 Q Okay. And along with that, there are other possible 22 Q Okay, alcohol's a depressant.
23  side effects such as aggression, and certainly, it's not a drug 23 A Alcohol is known to be a depressant, yes.
24  that should ever be mixed with alcohol, Zg Q Effexor is an anti-depressant, so we've got counter
25 MR, SMITH: Objection, Judge. That's 2 compound 25 balancing medications that are being self-administered by Mrs,
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Witmarsh.

MR, SMITH: Objection, Judge. He's testifying, and
it's argurnentative.

THE COURT: No. Do you understand the question,
doctor?

“ MR. SMITH: It's not a question.

THE WITNESS: I'm not sure what I'm being asked.

THE COURT: Why don't you restate your question.

MR, PIKE: Allright. Thank you very much, Okay.
BY MR. PIKE::

Q Without alcohol being a depressant, that reacts
adversely in some people, aceording to what you've read for
people that take Effexor.

MR. SMITH: Objection, Judge. It's a vague question.
She testified that the combination of the two can lead to some
problems, but not necessarily that it has an adverse reaction.
And, in fact, she said that it's recommended -- that it states
that it may or may not affeet motor skills. That's what she's
testified to.

MR. PIKE: Okay, let me -- i['I could just lead her
and then ask a direct question --

THE COURT: Okay.

MR. PIKE: -- and we can do that. All right.
BY MR. PIKE::

Q Some of the side effects of Effexor includes nausea,
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correct?

Correct.

Sweating, correct?

Correct.

Trimmer.

Yes.

Agitation.

Yes.

Dizziness.

Yes.

Possible effects towards apgression.

I'm actually not familiar witb that. I'm not
familiar that side effect. 1 may is have missed that.

Q Mental effects towards depression and suicide.

A The -- again, the PDR says that their research data
does not support that. It increases suicidal behavior if you
take this drug in adults 24 years of age or older, but that
there is an increase in suicide for teens and adolescents.

Q  And this s being given to somebody, Mrs. Witmarsh,
because she's depressed. That would make sense, wouldn't it?

MR. SMITH: Objection, Judge. 1t's outside the scope
of her knowledge. She has no reason to know.
BY MR. PIKE:

Q  You never reviewed her history, so you don't know if

Mrs. Witmarsh had a history of suicide attempts, do you?
Page 111

ROUGH DRAFT TRANSCRIPT

O PO P00 RO

[=« JEE B T R B R

I S T R T N T i
N & W M W -l g U s W R oo P

A Tdonet. It's notrelevant to my determining cause
and manner.

Q Well, if someone -- let’s take an injection into 4
vein. That -- and you have an injectioen of a drug, that could
be suicidaf or could be homicide.

A lt--

MR. SMITH: Objection, Judge. What's the relevance
as opposed to this case?

MR. PIKE: Well, she's making a determination whether
or niot it's suicide ar whether or not it's a homicide, but she
doesn’t have any ever the mechanics of what was geing on or
what was involved in her mind ar Victoria Witmarsh's mind set
at the time that this happened. We know she was intoxicated.
We know that she --

THE COURT: Well, what's the relevance of the
injection when there's no evidence in this case that there was
any injection?

MR. SMITH: And that’s my point.

MR. PIKE: It's an example to show that there are
physical evidence that can be interpreted both as suicide or as
homicide.

THE COURT: I'm going to susfain the objection.
Direct it to the specifics of this case and see if - you know,
we'll see what the doctor’s answer is.

BY MR. PIKE::
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Q) Inthis case, you were not present in that room when
that knife went into that body.

A That is correct.

Q0  You don't have any personal knowledge as to how that
enlry occurred, whose hands were on the knife and how they were
on the knife, do you?

A I donot, no.

Q In going through these bruises 1o make a
determination whether or not they're relevant to this - or to
the time frame that's involved in this, let's talk about a
little bit bruises. Bruises tend to be just a disceloration of
the skin that is reflected of blood pooling undemeath the
skin, correet?

A Correct.

Q  And generally they change colors in a predictable
{ashion.

A Ina predictable fashion, bui not in predictable time
and two bruises sustained at the same time can have different
colorntion.

Q Soifabruise initialty when it's occurred, then a
bruise will be a reddish color, generatly.

A Typically, ves.

Q Okay, the cofor of the blood under skin, and then
afier a period of time when the blood cells begin to break
down, the bruise will darken and turn to a purplish color; is
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1 that correet? 1 Q So during -- the bruises change post-mortem?
2 A Yes. 2 A They don't change post-martent. | don' know when (e
3 Q And then it will go from that to a green period, 3 sequence of when they were sustained.
4 correct? 1 Q And you have not offered any opinion in relationship
5 A Correct, 5  tothese bruises, so I'm taking that (hat you don't - you
a Q And then to a brown or yellow appearance. & can't provide an opinion in refationship to those.
7 A Correct. 7 MR. SMITH: Objection, Judge. That actually
8 Q Now, do you have your autopsy report with you? B misstates the testimony, because she stated that those bruises
9 A Tdo. 9  were a contributory cause to Mrs. Wilmarsh's denth.
10 Q Okay. if vou could refer to that. Okay. Turn to 10 MR. PIKE: Certainly —
11 Page 3 on that, if you would. Okay. Some of the bruising that | 11 THE COURT: s your question -
12  you nated around the thorax or abdomen and back indicateda | 12 MR. PIKE: — if -~
13 [aint three-quarter inch green contusion, correct? 13 THE COURT: Can you date the time of the bruises?
14 A Correct. 14 THE WITNESS: I cannot date them just by looking at
15 Q Okay. The right side of the ahdomen that was one 15 them, And when we do try to date them microscopieally, the
16 pgreen maroon and the other one was predominantly masoon, 16 ranges are pretty broad. 1fs in days - usually days, weeks,
17 indicating that those were older ones. 17  that sort of thing.
18 A What -- 18 THE COURT: Go ahead, Mr. Pike.
19 Q Older bruises. They weren't associated to the time 19 MR. PIKE: Thank you.
20 or near the time of death. 20 BY MR, PIKE:
21 A 1can't say that with any certainty. 21 Q And in relationship to this, it's even mare difficult
22 Q The color has changed, and so you don't know - 22  becawse ol the number of diseases that she had. The Hep C, and
23 A The color can change in minutes to hours. 1don't 23 the more particular the cirrhosis of the liver affected how
24 know how leng she was laying on the scene. 1 don't know, s 1} 24 easily she bruised and how extensive the bruising was.
25 can't say that they happened at the same time. 25 A The cirthosis does make it challenging to determine
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1 the force applied and also when or when she sustained those 1 individual?
2 bruiscs, yes. 2 A The cirrhosis can cause impaired cognition.
3 Q And alcoholism also affects -- excuse me. Alcoholism | 3 Q And eognition is a brain function.
4  also affects the bruising process? 4 A Yes.
5 MR, SMITH: Objection, Judge. Relevance. 5 Q That's the ability to ascerfain, intcrpret and react
& THE COURT: Qverruled. & appropriately to stimuli from the outside?
7 THE WITNESS: Alcohol does have some effect on 7 A Correct,
8 platelets which are involved also in the clotting cascade. So 8 Q Inrelationship to that, alcohal also affects a
9 yes, alcoho! use fong term chronic can have an effect. 9 person's ability to -- or their cognitive facilities, doesn't
10 BY MR. PIKE: 10 it?
11 Q And the platelets, the blond that is what causes the 11 A Of course.
12 clotting that you'd indicated during your testimony before. 12 Q And the blood alcohol level of Mrs. Witmarsh that you
13 A Tt's par of a clotting cascade. 13  were able to ascertain was a.24. That's in excess ol the legal
14 Q In going through the references in relation to that, 14 limit?
15 the Hep C also causes possible signs and sympioms of liver 15 A Yes,itis.
16 cirrhosis, which includes an accumulation of fluid withinthe | 16 MR. SMITH: Objection to the relevance, Judge.
17 abdomen; is that correct? 17 THE COURT: Overruled.
18 A 1 think we're getting a little mixed up. The 18 BY MR.PIKE:
19 cirrhosis of the liver is what would cause accumulation of 19  That's an amount that fs sufficient to impair her
20 fluid, not accumulation of blood and cirrhosis can be caused by] 20 ability to think clcarly.
21 anumber of things singly or in combination. It can be caused | 21 A | cannot say that definitively becavse I don't know
22 by Hepatitis C, Hepatitis B or alcohol use and certain other 22 what her drinking history is, and if she is o chronic
23 medical diseases. 23 alcoholic, she may have been operating at a.24 on a regular
24 Q And Hepatitis C or cirrhosis of the liver, can either 24  basis, so it's difficult it say how she would have reacted or
25 of those two medical conditions cause impaired cognition ofan| 25  respanded or what her cognitive abilities would be at a.24 not
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1 knowing her history. 1 Q And it went through and you indiented that it
2 Q And this is on individual, then, that probably has a 2 lacerated the liver.
3 prolonged history of aleohol abuse, based upon the akcohol 3 A There was un incised wound through the liver, yes.
4 level and the -- or excuse me, and the cirrhosis of the liver? 4 Q Okuy. Define incised [or me.
5 MR. SMITH: Objection, Judge. Calls for speculation. 5 A It's — incised wound means that it was made by o
6 THE COURT: Are you uble to make that determination, 6 sharp instrument. A laceration would be blunt trauma, so --
7 doctor? 7 Q  And because of the nature of the Hep C, the damage to
B THE WITNESS: My suspicion is that the cirrhosis is 8 the blood platelets that imposes, and the injury to the liver
9 cgused both, 1f she did have a history of long-term alcohol % itself, this would have been a very profusely, a very quickly
10 use, then it is caused by both the alcohol use and Hepatitis C. 10 bleeding type of o wound?
11 Both of those in combination could have causcd the cirrhosis. 11 A 1suspect it would have been, yes.
12 Again, the history ol alcohol use is historienl. 1 can't just 1z Q And [ don't know a better way to say il, I apologize.
13  base it n a one-time laboratory analysis. 13 Maybe you can help me. So that this would have -- the bleeding
14 DBY MR. PIKE:: 14 -- the amount of bleeding would have caused her to bleed out
15 Q And il someone has Hepatitis C, you would advise 15 and pass away rather quiekly.
1% them, if you were a trealing physician, to not drink alechol, 1e A More than likely, yes.
17 A Correct. 17 Q Thank you.
18 MR. PIKE: Courl's indulgence. Appreciate the 18 THE COURT: Mr. Smith.
19  Court's indulgence. 1% REDIRECT EXAMINATION
20 BY MR PMKE: 20 BY MR. SMITEH:
21 Q Thanks. Appreciatc your patience. In your 21 €} With regards to the description of the bruises and
22 examination of the stab wound that was under the arm, you wese| 22 the injuries that you saw, how did you categorize thase
23 able to ascertnin that the knife did not hit any boney 23  injuries in your autopsy report?
24 structures? 24 A They're listed under description of blunt [orce
25 A No, it did not. 25 injuries.
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1 Q' Blunt [orce trauma. 1 Ladics and gentlemen, it's 12:15 now. We'll take our lunch
2 A Correct, 2 break. I've been advised that the bathrooms are still out of
3 Q All ofthe injuries that you sow? 3 orderin the building. Actually, they oniy work on the {irst
4 A With the exception of the sharp lorce injury, the 4 and sccond foars. Oh, was there any questions, I'm sorry?
5  stab wound. 5 No. They only work on the first and secand floors i this
6 €} And incidentally, doctor, what was the length of the & time. They'rc working diligently to repair them, and so if you
7 knife, if you know? 7 doneed to go to the restroom, you're poing to have to go down
8 A The length of what | measured at autopsy? 8 (o the first and second floor.
9 Q Yes, ma'am. 9 During this recess it is your duty not to converse
10 A One and a quarter inch. 30 among yourselves or with unyone else on any subject connected
11 Q How far did the wound protrude inio the body? 11 wilh this trial, or read, watch or listen to any reporl over
12 A Approximately, four and a quarter inches. 12 commentary on the trial by any person connected with the trial
13 Q And finnlly, if there was any evidence to you that 13  or by medium of information, including without limitation,
14 that wound was seflinflicted, would you have stifl categorized | 14  newspaper, television, radio or the Internet.
15 this as a homicide? 15 You're not to [ornt or express an opinion on any
le A Of course not. 16 subject connected wilh this case until this matter is finally
17 Q Wo [lurther questions. 17 submitted to you lor delibcrations. We'll see you buck -~
18 THE COURT: Recross? 18  who's your next witness, Mr. Smith? Who do you have coming?
19 MR. PIKE: Nothing further. 19 MR. SMITH: Judge, the State's next wilness was going
20 THE COURT: Al right, thank you, doctor. Thank you |20  to be either Detective Wildemann or Detective Bunn.
21 for your testimony. 21 THE COURT: Al right. We'il sec you back at 1:15.
22 THE WITNESS: Thank you. 22 {Outside the presence of the jury)
23 THE COURT: Yeu're instructed not to discuss your 23 Letthe record reflect we're outside the presence of the jury.
24 {estimony with any other witness involved in this case until 24 Yes.
25 this matter is finally resolved. Thank you for your time. 25 MR. SMITH: Iudge, one thing I wanied to put on the
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1 record real quick. The anticipates during the testimony of 1  Staie to bring in OMicer Hutcherson again, [ think that would
2 either Bunn or Detective Bunn or Detective Wildemann 2 compound the prejudice we've already suffered, so 1 said if the
3 introducing a cerfified -~ actually a copy of o certified copy 3 Courl - you know, if (hat's the indication that you're going
4 ofthe judgment of conviction of Mr. (*Keele for the crime of 4 o allow them to even bring him in the courtroom again, then
5 butlery constituting domestic violence pursuant fo the prior 5 we'll just stipulate to the admission of the note because we
6  bad scts motion that the Statc has already filed and been & don't really have another choice,
7 pgranted. 7 THE COURT: Well, I don't think that -- T don't think
8 In an abundance of caution, the second page of the 8 that's pari of his repori because the defendant didn't write
9  judgment of conviction actunlly annotates that he was sentenced | 9 that nate. It's the -- Officer Hutcherson wrote Lhat note just
10 to 24 to 60 months eonsecutive with another cose. While the 10 torefresh his memory ol what (he defendant stated. No, that's
11 tria} was proceeding, Ms. Palm and T kind of came to an 11 not -~ that's considered a reporl. And he used it to refresh
12 apreement as to what we were going to redact, so that part is 12  his memory or he was using cross-examination.
13 redacted from that, and by stipulation 1 guess we're going to 13 MS. GRATIAM: Judge, those were mental impressions at
14 - they're going to accept that we're ofTering a less than 14 the time. | mean, he keeps an officer's notebaok to record the
15 accurate copy of the certified copy of the judgment of 15 statemenis of the defendant. He testified to those slateenents
16 conviction. 16 as statements that the defendant made ot the time he was in his
17 THE COURT; Is that correct, Ms. Palm? 17 patrol ear.
18 MS, PALM: That's correct. 18 THE COURT: Isa't that the same as just as an
19 THE COURT: 1 think that's appropriate, and | 19 officer's repori where officer's going to write in his report
20 apprecinte counsel working that issue oul. Anything else? 20 what a person said to them?
21 MS, PALM: We have anothcr issue with respect to that | 21 MS. PALM: Yes.
22 they wanied to in the noie of Officer Hutcherson's — 22 MS. GRAHAM: No.
23 MR. SMITH: That's right. 23 MS. PALM: And that's hearsay, and he already said
24 MS. PALM: -- statements that he recorded. 1don't 24  the conlents of the that report. There's no point in admitling
25  think that note is admissible, but i you're going to allow 25 the repori.
Page 122 Page 123
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT
1 MR. SMITH: And Judge, there -- | respect Ms. Palm's 1  That's the whole point.
2 - 2 THE COURT: At this point the report's not coming in
3 THE COURT: We're going to have jusi one person 3 atthis point.
4 argucs for each side. 4 MR. SMITH: Okay, Judge. Thank you.
5 MR. SMITH: T-- akay. 5 MS. FALM: Thank you.
6 THE COURT: So whoever's going to — whoever wanisto | 6 THE COURT: Now, why don't we stick around for a
7 takeit, it's fine. 7 minute here, and why don't you cheek with -- Kristen, will
B MS. GRAHAM: Take it. 8 check with the status of the transcripts, And 1 hope for, you
a MR. SMITH: Judge, it is a (indiscernible) hearsay in 9 know, both sides here — like | said, if you're going to
10 thatit's a prior recollection recorded. Ms. Palm -- the 10 question cach of the officers, you know, weigh the impact of
11 questions that Ms. Palm asked made it clear to the jury that 11 that, please, okay. And then please fine tune your questions
12 (his officer doesn't exactly remember accurately what be wrole | 12 so we can just get right to the point.
13 beciuse she even asked questions like well, it says one thing 13 MS. PALM: Well, you know, | don't think that the
14 in the repori, but you just testified to something differently. 14 State should gel another oppertunity to ry and prove their
15 And then on cross — on redirect examination Ms. 15 case further through these officers. So what I would request
16 Graham was able to get him to say welt, whatever's writlen on 16 isthat they just be called, I allowed to eross them on the
17 that note is what actually happened because that's what Iwrote | 17 intoxication issue, and il they have rebuttal 1o that, they can
18 at e time. That's what he said. That makes it admissible as 18 tothat )
19 aprior recollection recorded. Tt's just a piece of paper, and 19 Al this point I don't know how many of those officers
20 itshould come in. 20 I'm going o need to call because [ haven't seen their
21 THE COURT: Well, he testified what be wrote on the 21 transcript yet --
22 paper, didn't he? 22 THE COURT: Okay, but —
23 MS. PALM: That's correct. And Lhey didn't lay o 23 MS. PALM: -- so [ may not want to call them back in
24 [oundation when he testifying tor a prior recollection report. 24 here, 1dontreally want to keep reminding --
25 MR. SMITH: Welk, we can bring it back in, though. 25 THE COURT: Right.
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1 MS. PALM: -- you know. 1 that.
2 THE COURT: [ understand. 2 THE COURT: That's correct. All right. See earn
3 MR, PIKE: And for the -- 3 back at 1:13.
4 THE COURT: All I'm asking you is please evaluate 1 MS. GRAHAM: Judge, there is one other issue, plense.
5  that carefully, 5 THE COURT: All right.
6 MS. PALM: And will T have some time {o do because ] 6 MS. GRAHAM: | menn, we -- the Court instructed us to
7 have the next witness also. 7 call all of the officers and have them here at 3:00 o'clock,
B THE COURT: Well, Kristen's going to check on the 8  We've done that, Judge.
S tronscripis right now, and so at least, you know, you guys can 9 THE COURT: All right.
10 share duties in that repard. 10 MS. GRAHAM: So, you know, I -- and Ms, Palm
11 MR. PIKE: Thank you. And one of other thing or the 11 indicates that she doesn't think that that's poing to be
12 record is that we had at bench conference when Dr. Benjamin was | 12 sufficient time for her to review. We don't even have the
13 testifying prior to the photographs coming in. At that time [ 13 iranscripis yel.
14 indicated my concerns about the bruising. Suid that they 14 THE COURT: Well, we're checking right now.
15 weren't relevant to this. The Court - and made nn objection 15 MS, GRAHAM: Okay.
1€ tothem being admitted. The Courl listened Lo argument from 16 THE COURT: And they're nol -- they're not full
17 counsel, ruled that upon examination of the ME, that il they 17 transcripts of the entire testimony.
18 were relevant ~ i['the Court [eft that they were relevant that 18 MS. GRAHAM: Okay.
19 they would be allowed to be admitted. 18 THE COURT: The court recorder's pulling oul anything
20 I stated an ongoing objection. The Court allowed 20 regarding the demeanor, standing - anything regarding
21 them ovcr my objection, and T was allowed to cross-examine 21 observations.
22  about the photographs, the nature of the coloring, the timing 22 MS. GRAHAM: Okay.
23 and the import as to that. So there was an objection made ot 23 THE COURT: So -
24  the bench during the conlerence. [t was overrufed, and then it 24 MS. GRAHAM: And Judge, at this I have to renew the
25 proceeded ns I've indicated. [ think I'm correctly stating 25 State's objection at least outside of the presents of the jury,
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1 She has already -- Ms. Palm has already cross-examined -- 1 MR. PIKE: Ch, okay.
2 THE COURT: Ms. Graham, I've ruled thal they're going| 2 MR. SMITH: So the other stuff is -- the stuff befare
3 o be allowed to call these witnesses to specifically address 3 -
4 the issues contained in the use of force report. All right, 1 MS. PALM: Mo, we want the stuff before. That's the
5  see everybody back at E:135. 5 problem.
6 MR. SMITH: I'm sorry. 1 just want -- I'd rather do 6 MR. SMITH: So vou want 1o play the whele thinp?
7 this now so we don't have the jury waiting. We intend on 7 MS, PALM: The stufl before and the stulT afler. We
B  peiting the defendant's statement - videotaped statement in B don't need to play the stufT in the break in between.
9 through either — through Detective Wildemann, 1 have already| 3 MR. SMITH: Okay. But either way, you're still fine
10 discussed that with defense counsel, and | want to make sure | 10 with it coming in as is?
11 that they're akay with the version as is so that if they want 11 MR. PIKE: Yes.
12 us to do some redactions, we have time 1o do it before funch. | 12 MR. SMITH: And then we'll just have to make -- okay,
13 THE COURT: Olkay. Have you reviewed a copy of the | 13 fair enough.
14 redacted version? 14 THE COURT: Olkay.
15 MR. SMITH: We expect to try and do it before lunch. | 15 MR. SMITH: Thank you.
16 1 don't know if it's possible, but I did let them know about 16 THE CLERK: She said five, ten minutes. She's jusi
17 this-- 17 making sure the times, everything is correct.
18 THE COURT: Have you reviewed it? 18 MR. PIKE: Okay, we'll wait here.
13 MR. SMITH: -- Monday. I helieve. 19 THE COURT: Okay, so 1 would suppest that someone be
20 MR. PIKE: There are some long gaps. | think they 20 assigned to the transcripts. Someone be assigned o pet
21 can speed through those. 21 prepared [or the next witness.
22 MR. SMITH: We actualiy have it -- 22 {Courl recessed at 11:23 a.m. until 1:24 p.m}).
23 MS. PALM: The one hour break. 23 {In the presence of the jury)
24 MR. SMITH: We just actually have il just the 24 THE MARSHAL: Please remain seated and come to order.
25 transcribed portion, that's it. 25 Depariment 17 of the Eighth Judicial District is again in
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1 session. Honorable Judge Michact P. Villani presiding. Let's 1  you say you've worked?
2 make sure our cell phones are turned off; please. 2 A Well over 140 I'd say.
3 THE COURT: Good allernoon, ladics and gentlemen. 3 Q How many of those cases have involved stabbings?
4 Back in the presence of the jury panel. State, please call 4 A 1 can't give you an exact number. [ would say 40 or
5 your next witness. 5 50
6 MR. SMITH: Judge, the State calis Detective & Q  Were you assigned as one of the detectives on a case
7 Wildemann to the stand. 7 refercnce even number 11 -- actuafly 081100339187
B THE MARSHAL: 1T you'll remain standing, please, 8 A Yes, Iwas.
9 Raise your right hand and face the clesk. g Q And was that reference a stahbing that occurred at
10 MARTIN WILDEMANN, PLAINTIFF'S WITNESS, SWORN | 10 3001 El Parque?
11 THE CLERK: Please be seated. Wilk you please state 11 A Yes.
12 your name and speji it for the record. 12 3 Was that reference a descendant identified to you as
13 THE WITNESS: Martin Wildemann, W-i-1-d-c-m-a-n-n, 13 a Victoria Witmarsh?
14 MR. SMITH: May [ proceed, Judge? 14 A Yes, it was.
15 THE COURT: Yes. 15 Q And what were your assigned duties in this
16 DIRECT EXAMINATION 16 invesligation, detective?
17 BY MR. SMITH:: 17 A Witness/suspect interview.
18 Q Mr. Wildemann, how are you presently employed? 18 Q Did you conduct a witness/suspect interview?
19 A With the Las Vegas Metropolitan Police Departmenl. 19 A 1 conducted an interview, yes, of the suspect.
20 Q And in what capacity, sir? 20 Q Do you see the suspect that you conducted an
21 A I'm o homicide detective. 21 interview with present here in conrl today?
22 @ How long have you becn working at a homicide 22 A Yes, |do.
23 delective? 23 Q Can you point to him and identify for the Court what
24 A Scven years. 24 he's wearing.
25 Q Ower those seven years how many homicide cases would 25 A He's seated to the far lefl end of the defendant's
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1 table, Looks like adark gray suit. 1 marked for purposes of identification as State's Proposed
2 MR. SMITH: Can the record reflect the wilness has 2 Exhibit 68. Do you recognize what that is?
3 identified the defendant? 3 A Yes, [ do.
4 THE COURT: Yes, it will. 4 Q And what is that?
5 BY MR. SMITH:: 5 A It's a digital recording on a compact disc of the
6 Q Do you recall when you conducted this interview? & video statement ol Mr. O'Keefe.
7 A 1 conducted it in the early morming hours, | would 7 Q And is that an item that you prepared or had prepared
8 say, of the 6th at the homicide officcs. 8 on your behalf?
9 Q  Who was present in that intervicw? 9 A I prepared that,
10 A Myself and Detective Kicger {phonetic). 10 Q Okay. You familiar with the contents of this?
11 Q Is he also a homicide detective? 11 A Yes, '
12 A Yes. 12 MS. PALM: Your Honar, just for the record, we do
13 Q Was interview recorded? 13 have a copy of the videotape, and we don't have any objection
14 A Yes, it was. 14 ol them playing it at this time.
15 Q And how was it reeorded? 15 THE COURT: All right, thank you.
16 A 1did an audio -~ a hand held audio recording and a 16 MR. SMITH: Then I'd move for ils admission and
17 digital video recording was done also. 17 request permission o publish.
18 MR. SMITH: Courl's indulgence, Judge. 18 THE COURT: All right, it will be admitted, and you
19 THE COURT: Can ! just have one of the defense 19 can play it [or the jury. I'm sorry, Counsel, was this just
20  counsel approach, pleasc, and Mr, Smith? 20 merely an audio or is it video?
21 (Bench conference). 21 MR, SMITH: It's a video.
22 MR. SMITH: May I approach (he witness? 22 THE COURT: Okay.
23 THE COURT: Yes. 23 MR. SMITH: And audio.
24 BY MR. SMITH:: 24 THE COURT: Allright.
25 Q Now, Detective Wildemann, I'm showing you what's been| 25 {OIf the record colloquy}.
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1 BY MR. SMITH:: 1 O'Keefe is sitting in there by himself, and he makes a
2 Q And just for the record, Detective Wildemann, does 2 statement cutside of earshot ol anyone presumably, that there's
3 this appear to start at 1:23 in the moming on November 6ti, 3 no way she did this to herself?
4 20087 4 A Idon'l recall that, I'm sorry.
5 A Yes, sir. 5 Q Okay.
8 Q Okay. 6 A 1 don't recall that.
7 (Thercupon, the videotape was played from 1:35:42 7 Q If you saw that part of the video, would that refresh
B p.m. to -~ 2:14:05 p.m.). B8 your recollection as to whether or not that happened?
g MR. SMITH: And Judge, for the recard, I think Ms. 9 A Yes.
10 Palm has agreed that we can fast forward ta the time when the} 10 Q Okay.
11 detectives come back in because it's about an hour long break.| 11 (Off the recard eolloquy).
12 THE COURT: Okay, Well, let's - 12 BY MR. SMITiH:
13 MS, PALM: That's correct, and we have that timeon | 13 Q Do yourecall reproducing the entirety of the video
14 the time stamp, 3:06. So it stops at -- the break begins at 14 specifically to mimic a transcription of the video that you
15 2:01 and stops at 3:06 when they come back. 15 provided to the District Attorney's Office and it was also
16 THE COURT: All right, thank you. 16 provided to defense counsel?
17 (Thereupen the videotape was played from 2:14:36 p.m.| 17 A Yes.
18 to 2:38:08 p.m.) 18 Q When did you provide a copy of that disk?
19 (Ot the record colloquy). is A The shorter eopy or the —
20 BY MR. SMITH:: 20 Q The shorter copy.
21 Q Now, detective, have you waiched the entirety ol the | 21 A The shorter copy, yesterday.
22 recording of the time that Mr. ’Keefe was inside that 22 Q Okay.
23 interview room? 23 MR. SMITH: May I approach the witness?
24 A Yes, [ have. 24 THE COURT: Yes.
25 Q Okay. Is there atime in the recording where Mr. 25 MR. SMITH: Can 1 approach the clerk, Judge.
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1 THE COURT: Yes. 1 THE COURT: Yes.
2 MR. SMITH: Can I approach the witness, Judge? 2 BYMR. SMITH::
3 THE COURT: Yes. 3 Q) And just so the record's clear, detective, does this
4 BY MR. SMITH:: 4 appear to be o portioo of the video where the defendant is in
5 Q Showing you what's been marked for purposes of 5 the interrogation room alone?
& identification as State's Proposed 69. Do you recognize that? | © A Yes
i A Yes, ldo. : 7 {Thereupon, the videotape was played from 2:42:38
8 Q And can you just explain so the record's clear, what 8 p-m. to 2:43:30 p.m.)
S s that? 9 BY MR. SMITH::
10 A This is just a copy of that video with a shortened. 10 Q Now, detective, what is it appear that Mr. Q'Keefe is
11 It takes off the beginning part and 1 belicve mest of the end 11 doing right here? Can you tetl?
12 part 12 A T looks to me like he's looking at his hand.
13 Q Okay. 13 (Thereupon, the videotape was played from 2:44:03
14 A The dead space. 14 p.m. (o 2:44:10 p.m.)
15 Q Okay. But is it comect to state that everything 15 BY MR. SMITH:
16 that's on the video that's already played on the screenis also | 16 Q Now do you recall whether or not he made that
17 onthis? 17 statement?
1B A Yes. 1B A Yes, 1do.
19 MR. SMITH: At this point I'd move for admission of | 12 Q Okay.
20 State's Proposed 69. 20 MR. SMITH: Okay, 1 think I'm actually done with the
21 MS. PALM: No objection. 21 wvideo.
22 THE COURT: It will be admitted. 22 BY MR. SMITH::
23 MR. SMITH: And permission to publish a portion of | 23 Q 1 just have a couple of additional questioos for you,
24 State's Proposed -- actually, just permission {o publish 24  detective. Now, we heard on the video Delective Kieer stating

N
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State's Exhibit 69.
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1 phone calls to police originating from Brian O"Keefe regarding 1 approach the clerk?
2 the incident that occurred that night. 2 THE COURT: Yes.
3 A Yes. 3 MR. SMITH: May [ approach the witness?
4 QDo you know if any cell phones were actuaily 4 THE COURT: Yes.
5 retrieved from the O'Kecfe residence. 5 BY MR. SMITH:
6 A Yes, there were three. § Q I'm showing you, detective, what's been marked for
7  Did you, in fact, go through those phones to see il 7 purposes of identification as State's Proposed Exhibit 67. Do
8  lhere was any outzoing phone cails to 911 or even 3117 B8  yourecognize that do want?
) A Yes, we did, and there were no oulgoing cails to 911 9 A Yes, Ido.
10 or police numbers. 10 Q And what is that document?
11 () Now, we've heard {estimeny from a Cheryl Morris that 11 A Ttis s judgment of conviction in the name of Brian
12 approximately a month after this happened, she had a 12 Kermy O'Keefe (phonetic) filed March Sth, 2006.
13 conversalion with the defendont wherein Mr. O'Keefe indicated | 13 Q Andis it a judgment of conviction or the felony
14 thathe - 14 offense of battery constituting domestic violence?
15 MS. PALM: Objection, your Honor. 1don't know why 15 A Yes, itis. Category C lelony.
16 he's restating Cheryl Morris' testimony. 16 (¢ Were you able {o determine whether or not that
17 MR SMITH: To ask him iF that testimony's consistent 17 conviction was received pursuant to a jury trial?
18 with what Mr. O'Keefe told hin: happened or il it's inconsistent | 18 A Yes, [ was.
1% withit. 19 Q Woere you able {o determine as to what testified at
20 MS. PALM: Well, the jury can determine that for 20 that jury trial?
21 themselves, They heard Ms. Morris' festimony, and they watched| 21 A Yes, [ did.
22 the video. 22 Q And would that be Victoria Witmarsh?
23 MR, SMITH: Okay. 23 A Yes, it was.
24 THE COURT: Sustain the objection. 24 Q Were you able to ascerfain whether or not Victoria
25 MRE. SMITH: Il withdraw the question, Judge. May [ 25  Witmarsh testified as the vietim in this case?
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1 A 1 believe so, that she was the victini. 1 MS. PALM: 1 think it's slarted at 3:35, and it's
2 MR. SMITH: Judge, 1'd move for admission of State's 2 already been admitted.
3 Proposed Exhibit 67. 3 (Thereupon the videotape was played from 2:49:18 p.m.
4 MS. PALM: No objection. 4 to 3:08:01 p.. )
5 THE COURT: It will be admitted. 5 BY MS. PALM::
6 MR. SMITH: Judge, I'm pass the witness. 6 Q Okay. Detective, ] just want to go over some of the
7 THE COURT: All right, any cross-examination? 7  basic things about that interview first.
8 MS, PALM: Yes, thank you. B A Okay.
9 CROSS-EXAMINATION 9 Q The video looks like he was in the room at 1:24 when
10 DBY MS. PALM: 10 itstarts. Do you agree with that?
11 Q Aflernoen, Detective Wildemann. 11 A Yes
12 A Hello. 1z Q So it would ba about two hours after the incident was
13 Q That video, the [irst video we were watching, 13 calledin. '
14 actuaily, there's another break after you walk out of the 14 A Yes.
15 interview room, and then you come back with CSA Ford. Do you | 15 Q And then he -~ you guys afficially start at 1:45 and
16 recall that? 16 continue until about 2:01. Does that sound right.
17 A T'm sorry, the who? 17 A Approximately, yes.
18 Q The interview room, 18 @ Okay. So alittlc less than a half an hour. And
19 A Yeal. 19 then you break for over an hour --
20 Q) You come back afier 1 break with CSA Ford, 20 A Yes
21 A Oh, yes. 21 Q --isthat correct?
22 Q Okay. 22 A Yes.
23 A Yes, yes, 23 Q Okay. And then you go back inat 3:06. The second
24 {} And we're just going to play that portion of the 24 portion of the interview goes until you terminate at 3:28.
25 videotape now. 25 Does that sound eorrect?
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1 A Yes. 1 Q .- discovering the word that she's now deceased.
2 Q Okay. And then there was another shorter breal uniil 2 A Yes.
3 3:55 when you come back in with Dan Ford, as we just saw there. | 3 Q@ Okay. Sothen you tetl him that, and it was then he
q A Caorrect. 4 kind of breaks down crying and the interview continues until
5 (Q Okay. So by the time we're watching the part with 5 328
& Dan Ford, thot was about five hours after the incident was & A Yes.
7 called in; is that correct? 7 Q Okay. So aboul six minutes after he actunlly know
8 A Correct. B she's dead?
9 Q Okay. And during the initial part of the interview 9 A Yes.
10 when Brian was asking how he (sic) was, you first had said 10 Q Okay. Would you agree that il Victoria were actually
11 she's unconscious - 11 aljve and he had told you she had tried to stab him, she
12 A Yes. 12 assaulted him with a deadly weapon and there was some evidence
13 Q -- do you recall that? ' 13 to support that, she might have [oced some criminal linbility?
14 A Yes. 14 A Say that again, I'm sorry. So il there was some
15 Q Okay. And then you later tell him, you know, there's 15 evidence to support that?
16 no official word yet. We'll let you know when there is, 16 Q Inany case.
17 basically. 17 MR. SMITH: Judge, I'm going to abject to the form of
18 A Yes. 18 the question,
19 Q Okay, And then later you say she's not looking too 1% BY MS. PALM:
20 pood. We'll let you know. 20 Q Inany cose.
21 A Yes. 21 THE CQURT: I'm going to sustain your objection.
22 Q Okay. And it's not uniil near the very end of the 22 You're asking for a lepal conclusion,
23  inderview, 3:21, when you -- it looks like you're making a 23 BY MS.PALM::
24 phone call - 24 Q Well, in your experience, might you have charged
25 A Yes. 25 somebody if they were reportedly -- they had reportedly
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1 assaulied somebody with a deadly weapon and then you found some | 1 ( Showing you what's been admitted as Defense Exhibit
2 evidence fo support that? 2 RR, do you recognize that photograph?
3 MR. SMITH: And Judge, I'm going to object to the 3 A Yes, ldo.
4 relevance. 4 Q And that's actually taken at the scene -~
5 MS. PALM; 1t's relevant beciuse it's liis state of -- 5 A Yes, itis.
6 THE CQURT: Will counsel ~- & Q --isthat correct? And that's your arm holding up
7 MS. PALM: -- mind during the interview. 7 Mr. O'Keefe's head?
8 THE COURT: - approach, please. Counsel approach. 8 A Yes, he's irying to push it back towards me, and 't
9 (Bench conference). 9  just keeping it steady.
10 TEHE COURT: I'm going to sustain the objection. 10 Q Keeping it steady, okay. Shewing you Defense Exhibit
11 BY MS, PALM: 11 EEE, do you recognize that photograph?
12 Q Okay, vou will agree with me [or almost the entirety 1z A Yes, [ do.
13 ol the time you were interviewing Brian he had information from 13 Q What was it?
14 you that Victoria was still alive? 14 A That's a top view of Mr. O'Keefe's, both of his
15 A Yes. 15 hands.
16 Q Did you ever follow up on tie information from the 16 Q And they're pretty covered with blood --
17 interview that Victoria bought bottles ol wine the day of the 17 A Yes.
18 incident, there might be a receipt in her purse? 18 Q --are they not? And that was taken by CSA Dan Ford?
19 A We attempted to locate the receipls that he was 19 A I'm not sure on that one. 1 thought that photos
20 speaking of in her purse and in her apartment, and 1 can't say 20 might have been taken at the scene, but I believe it fo be.
21 we -~ Delective Bunn did. He was unable to Jocate any such 21 QQ 1f Dan Ford testified that he had taken these photos
22 receipls. 22 -
23 Q Did you attempt to recover the Paris {phonetic) video 23 A Okay.
24  surveillance tapes that he was asking you to recover? 4 Q -- you wouldn't dispute that?
25 A No. 25 A No.
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1 Q Okay. Same with UU, that's a different view of his 1 up as he was putting on a little white jump suit?
2 hands? 2 A T was assisting him, yes.
3 A Yes 3 Q Okay. And that was you who assisted Ivim with his
q Q Do you recognize that? 4 booty?
5 A Yes 5 A Yes
& Q And that is blood all ever his hands, basically; is ) Q Okay. And do you recall testifying at the
T thal correct? 7 preliminary hearing in this matter?
g A Yes B A Yes,
9 Q Okay. And those are the hands with which he did his 9 Q  And that was {ast December.
10 own penile swab; is that comrect? 10 A Yes
11 A Yes 11 Q And do you recall me asking you whether you had —
12 Q Showing you Defense AAA, do you recognize that? 12  whether there was a protocol regarding taking a suspect’s hlood
13 A Yes, [ do. 13  or breath alcoho! evidence, if there was evidence that they
14 Q That's not actually you there holding him up, is it? 14 appeared to be infosicated. Do you recall the question?
15 A No, that's OiTicer Hutcherson - Hutchinson, 15 A 1 recall that question, yes.
16 Q And is that how O'Keefe appesred about live hours 16 Q And especially in o murder case. And what was your
17 afler the incident was called in? 17  answer --
18 A Yes 18 A No.
19 Q Same with this one. 19 Q --doyourecall? There's no protocol?
20 A Yes. 20 A There's na protocol, no.
21 Q  And for the record that's Defense ZZ. And that's 21 @ Okay. And al that time you weren't aware of any case
22 again Officer Huicherson -~ 22  where it had ever been done; is that correct?
23 A I believe so, yes, ma'am. 23 A ] was not aware of any case, no.
24 Q --in the room with him? And going baek to the video | 24 Q Okay. And since that time T brought to your
25  that we just watched, you were the one in the video holding him | 25  attention or the attention of ether efficers or detectives in
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1 the homicide division by my subpoena to them that there is, in | 1 Q Okay.
2 facl, another case from 2007 that that was done. 2 MS. PALM: May I approach, your Honor?
3 A That's -- 3 THE COURT: Yes.
4 MR. SMITH: Ohjection, Judge. Relevance. 4 THE WITNESS: It's described by some.
5 THE COURT: What's the relevance -- well, I'm going 5 BY MS. PALM::
& to sustain the objection. 6 Q Well, no I mean [ said he smelled heavily ol alcohol
7  BY MS. PALM: 7 ond you {indiscernible) yes.
8 Q) Detective, are you aware of the possibility of doing g A Okay.
S that in a murder case? 9 Q So do you agree that he smelled heavily of alcahot in
10 A Ol doing what, Ma'am? 10 thal interview room?
11 Q Ofcollecting a suspeet's blood or breath alcohol. 11 A Yes
12 MR. SMITH: Judge, I renew my objection, 12 Q Thank you. He was a little slurred in his speech; is
13 THE COURT: Sustained. 13  that correct?
14 BY MS. PALM: 14 A Attimes.
15 Q Delective, you agree that My, O'Keefe smelled heavily | 15 Q And it was pretly obvious to you that he had been
16 ofalcohol in that interview room? 16 drinking; is that correct?
17 A He smelled of alcchol. 17 A I could tell that be had been drinking, yes.
18 Q [f'youagreed that he smelled heavily of aicohol at 18 Q Ifyou previously testified it was pretty obvious he
19 the preliminary hearing, would you agree with that now? 19 had been drinking; is that a correct way to state it? Because
20 A I that's what | said, | agree. 20 it sounded [ike you were restating it.
21 Q Okay. Icanshow you your preliminary hearing 21 A [ just answered your question. I could tell that he
22  testimony -- 22 lwad been drinking, yes.
23 A Sure, 23 Q Okay, was it pretty obvious?
24 Q - or will you accept my word for it? 24 A Sure, it was obvious.
25 A Sure. 25 Q Okay. Youdid request some forensic testing on the
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1 evidence in this case? 1 THE COURT: Yeah, but there's no -
2 A Yes. 2 MR, SMITH: Might have.
3 Q Were you aware the possibility that any of the 3 THE COURT: Hang on, hang on.
4 arresting officers stepped on the bed at the scene? 4 MS. PALM: Your Honor, he --
5 A Fdid not work the scene personally. [ was aware 5 THE COURT: Hang on. Idoen't believe that any
6  that it was a possibility. € wilness has testified that any of the officer's shoe prints are
7 Q Okay. And were phatographs taken of the botiom of | 7 on the bed; is that correet?
B their shoes to compare to the {ootprints on the bed? 8 MS. PALM: That's correcl, and my questions are
9 A Not that I know of, Ma'am. 9  because no testing was done to be able to -
10 Q Okay. And so thai testing was not done? 10 THE COURT: Right.
11 A No. 11 MS. PALM: -- determine that.
12 Q s that sometimnes done when officers' shoe prints 12 THE COURT: I just want to make sure to the jury that
13 kind of get mixed in with the evidence? 13 there was no evidence, unless you can correct me, that anyone
14 A We will take comparatives, yes. 14 {esiified Lhat any marking on the bed was made by an officer
15 Q Okay. 15 shoe print.
lé MR, SMITH: Judge, I'm actually going to object o 16 MS. PALM: There was no testimony s to whoever might
17 that question because it assumes facts not in evidence. 17 have made the apparent footprints on the bed, but there was -
18 THE CQURT: I think her question was is at that done | 18 THE COURT: We don't knaw it's a foot -- T don't
19 sometimes, not in this particular case, correct? 19 think.
20 MR. SMITH: 1 just want to make sure it's clear that Z0 MS. PALM: — testimony —
21 there's no evidence in this particular case that those officers | 21 THE COURT: - I don't think - therc wasn't any
22 stepped on that bed. 22 {estimony thal there was a shoe print.
23 MS. PALM: Twould dispute that there were two 23 MS. PALM: 1believe that the CSA Maldonado agreed
24 officers who testified that they might have gone over that bed, | 24 that it was an apparent footprint.
25 sothat's not -- 25 MR, SMITH: Well, Judge, rather Lhan us argueil,
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1  mean-- 1 file in the case?
2 THE COURT; Counsel appreach. 2 A Tkeep the main in the -- yeah, 1 keep the —
3 (Bench conference). 3 Q Do you look at all the ctime scene photos as part of
4 THE COURT: Okay, I'm going to sustain the objection, 4 your job?
5 DBY MS. PALM:: 5 A 1 have locked at the photos.
B Q Do you recall talking to Cheryl Morris in November 6 Q And in those crime scene photos is there pictures of
720087 7 that car?
8 A Trecall tatking to her. | couldn't tell you the B A [ believe so, yes.
9 exact date. 1haven't fooked at that in a bit. 9 Q Okay. And was that car photographed by CSA Collins
1o Q Did you actually take her statement? 10 at the scene”?
11 A [ believe I did, yes. 11 A Fdon't know that.
12 Q Okay. Did you ever ask her to go visit Brian O'keefe 12 Q I showed you an impound report, would it --
13 in jail or recommend that she po visit Brian O'Keele? 13 A Tlltake your word for it, but 1 wasn't at the so
14 A Tdon't recall asking that, no, or stating that, no, 14 you understand.
15 Q Okuy 15 Q Okay, but -
14 MS. PALM: May I approach your Honor? 16 A Detective Bunn was kind of directing the scene.
17 THE COURT: Yes, 17 Q -- you have seen those photographs beflore?
18 BY MS, PALM:: 18 A 1have looked through these photographs briefly
19 Q Showing you Defense Proposed Exhibits BB, CC,DD and § 12 months ago, yes.
20 EE. 20 Q And they do belong in this case?
21 A Okay. 21 A Yes.
22 Q Do you recognize those? 22 MS. PALM: Move to admit, your Honor.
23 A 1honestly don't only because | never saw that car in 23 MR. SMITH: There is an objection. I object to the
24  the parking lot. I'm poing to asswme that this is — 24 relevancy of those photographs. 1f we can approach because |
25 25 don't -~

Q Well, as a homicide detective do you keep the main
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1 THE COURT: Yes. 1 {Recess juken).
2 MR, SMITLH: I'd like to not do a speaking objection. 2 (Qutside the presence of the jury)
3 (Bench conlerence). 3 THE MARSHAL: Come to order. Department 17 ol the
4 THE COURT: I'm poing to sustain the objection. 4 Eighth Judicial District is now in session. Honorable Judge
5 {Bench conlerence). 5  Michael P, Villoni presiding. Plesse be seated, remain in
& THE COURT: Ladies and gentlemen, it's n good time & order. Make sure all cell phones are tumed off, please.
7 forus to take a break, and I've been advised, as you know 7 THE COURT; Qkay, counsel approach, please,
8  we've had the water or the bathroom problem, and 1 think we've | 8 (Bench conference).
9 lost some water pressure in the building. So the first floor 9 THE COURT: Mr. Eral.
10 - think if you go outside on the area of the elevators, go 10 JURORNO. 30 Yes,
11  straight, there's some restrooms there. Unfortunately, those 11 THE COURT: How you deing? During the breakout in
12 are the only ones working in the entire building, okay. Andso | 12  the hallway did you speak with one of the police offlicers?
13 if you need — ifanyone needs to go, po there. Take your time | 13 JUROR NO. 3: 1 was standing there is all.
14 because, you know, as soon as you're -- everyone’s back, then 14 THE COURT: Okay. And did you overhear police
15 we'll resume, but, you know, please iake your time. 15 olTicers speak with one of the other jurors?
16 During this recess it is your duty not to converse la JUROR NO. 3: Yes.
17 among yourselves or anyone else on wny subject connected with | 17 THE COURT: And what was the topic of conversation?
18 ihis trial or to read, watch or listen to any report over 18 JUROR NQ, 3; Talking about a high speed chase in
19 commentary on the trial by any person connected with the trial | 19 California because their -- her brother or somebody was a
20 or by any medium of information, including without limitation, | 20 patrolman in California.
21 newspaper, television, radio or the Internet. 21 THE COURT: Qkay, was there any discussion whatsoever
22 And you're not ta form or express an opinion on any 22 ahout this case?
23 subject connecied with this case until it matler is finally 23 JUROR NO., 3: No -- no, there was nothing.
24 submitted to you. Again, you can go down to the first {loor, 24 THE COURT: Okay.
25 and as soon as you're back then we'll resume. Thank you. 25 JUROR NO. 3: That's why [ was surprised they just -
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1  ido} conversation is what it was about. High speed chase and 1 doing for a job and --
2 talked about him being a motarcycle policeman, 2 THE COURT: Right.
3 THE COURT: Okay. but absolutcly nothing about this 3 JUROR NO. 3: -- you know.
4  case. 4 THE COURT: And that's fine, and so you're not in
5 JURQOR NQC. 3; Absolutely nothing. 5 trouble.
6 THE COURT: Any question by the State? G JUROR NO. 3: Okay.
7 MR. SMITH: 1don', Judge. State's satisfied. 7 THE COURT; We just got 1o double check. Olay.
B THE COURT: Questions by the defense? 8 JUROR NO. 3; Okay.
) MR. PIKE; Was it a witness thal had testified in 9 THE COURT: Thank you, sir.
10 this case? An ofTicer that testified in this case? 10 JUROR NGO, 3: Yep.
11 JUROR NO. 3: The other day, yeah, That motorcycle 11 THE COURT: Why doo't you po out. Good afternoon,
12 patrolman. 12 Mr. Livernash.
13 ME. PIKE: Okay. 13 JUROR NO. 6: How are you?
14 THE COURT: Any other questions? 14 THE COURT: Just finc. Well, I've been better just
15 MR. PIKE: No. 15 hecause with this fiasco with our building here, but sir,
i4 THE COURT: You understand we just have to ask, okay. | 16 during the break did you speak with or overhear any
17 And sir, just ndmonish you not to even discuss these questions 17 conversalions either between yoursell, any other jurors and ong
18 with any other jurors even during deliberations. Okay, it's 18 ofthe police officers?
19 jrrelevant to this case. H's -- only worry about the witness 19 JUROR NO. 6; 1did.
20 stand and the exhibils, okay. Thank you, sir. 20 THE COURT: Okay. Did you speak with one of the
21 JUROR NO. 3: Your Honor, il was -- like I said, just 21 police ofticers?
22 idol conversation, and that's usuatly what we're talking about 22 JUROR NO. 6: Tdid.
23 - 23 THE COURT; Okay. And what was the topic of the
24 THE COURT: Right. 24  conversation?
25 JUROR NO. 3: -- when we're out there is what they're 25 JURORNO. &: I noticed that he had motoreycle boots
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1 and his helmet there, and [ ride a Harley Davidson, I just 1 sure
2 asked are all the motorcycles on the police force Harley 2 MR. PIKE: All right. No further questions. Thank
3 Davidsons, and he said yes, 3 you.
4 THE COURT: Okay. Were there any — 4 THE COURT: All right. Sir, our questions here have
5 JUROR NO. 6: In Metro. 5 nothing to do with this case. They're not to be discussed
& THE COURT: Okay. Were there any other jurors around! 6  during deliberations. You're not to discuss our questions here
7 you when you made that comment to the police ofTicer? 7 with any juror in this case.
8 JUROR NO. 6: Yeah, No. 3 and Mo. 7. 7 had - there B8 JUROR NQ. 6; Okay.
9 was a eonversation before [ arrived about a crazy rider getting 9 THE COURT: Even during deliberations, okay.
10 in - getling caught by a police officer who was wearing asuit | 10 JUROR NQ. ¢: Sure,
11 and tie on a motorcycle. That's - 11 THE COURT: Only worry about the testimony in the
1z THE COURT: Okay, was it -- all right, were there any 12 case and the exhibits, okay.
13 discussions regarding this case? 13 JUROR NO. 6: Absolutely.
14 JUROR NOQ. 6: No, sir. 14 THE COURT: No onc's in trauble.
15 THE COURT: Okay. Did you overhear any other jurors | 15 JUROR NQ. 6: Okay, [ine.
16 spenk with any officers regarding this case? i6 THE COURT: Just gotta double check. All right,
17 JUROR NO. 6: Na, sir. 17 thank you, sir.
18 THE COURT: Any questions by the State? 18 JUROR NO. 6: Thank you.
19 MR. SMITH: No, Judge. 19 MR. PIKE: Depends on if he rides a Sporsier or a
20 THE COURT: By the defense? 20 Heritage.
21 MR. PIKE: 1s this - do you recall the name of the 21 JUROR NO. & t's a Road King.
22 officer that you spoke to? 22 ME. PIKE: A Road King, oh, okay.
23 JURORNO. 6: He's been in here before. He's the 23 JUROR NO. 6: Just for the record.
24 only one who's 2 motorcycle offieer. e had the hoots and the | 24 MR, PIKE: Record.
25 helmet. ! wantto sny Conn, Officer Conn, but | couldn't be 25 THE COURT: Good aflemoon, Ms. Fraley.
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1 JURQOR NO. 7: Hi. 1 MR. SMITH: No, Judge.
2 THE COURT: During the break did you have any 2 MR PIKE: Yes. Did vou initiate the conversation or
3 conversations or overhear any conversations with any ol the 3 did the officer initiate the conversation?
4 police ofTicers? 4 JUROR NO. 7: You know, I don't recall because | was
5 JURORNOG. T: Yes. 5 coming down -- | got cookies, and | was just excited about the
6 THE COURT: Okay. And did you have o conversation | 6  cookies, sorry. And so T really can't eemember i1 did or if
7 with them? 7 hedid. It was probably me.
8 JUROR NO. 7: Yes, about the weather. 8 MR. PIKE: Do you remember which officer it was?
] THE COURT: Qkay. Was there any discussion 9 JUROR NO. 7: Tt was the — don't know his name. The
10 whatsoever about this case? 1¢ bald one. And ke just lefi, so -- the motoreyele cop.
11 JUROR NO. 7: No, definitely not. 11 MR. PIKE: Okay. No further questions. Thank you,
12 THE COURT: Or any testimony about this case? 12 Ma'am.
i3 JUROR NO. 7: Definitely not. 13 THE COURT: Okay, Ms. Fraley, our questions here are
14 THE COURT: Did you overhear any other jurors speak [ 14 not to be discussed with any other jurors. It's irrelevant 1o
15  with the officers? 15" this case because we know you only base any decision on the
16 JUROR NO. 7: Just the one who — Juror No. 6, and it | 16  witness stand and exhibits in the case, and it's not supposed
17  was about his motorcyele. 17 to be discussed during deliberations, all right. You're not in
18 THE COURT: Okay. Did you hear any other jurors 18 trouble. No one's in trouble. We just have to check.
19 speak with -- 19 JUROR NO. 7: I'm sorry.
20 JURORNO. 7: No. 20 THE COURT: Na problem.
21 THE COURT: Qkay. And there was nothing regarding ¢ 21 JUROR NO. 7: 1 apologize.
22 this case discussed, correct? 22 THE COURT: No, no one's in trouble, okay.
23 JUROR NO. 7: Nothing. And I was sitting there the 23 JURORNO. 7: Oh, I know. I'm just saying 1
24  whole time until Walter had me go down to the other cnd. 24 apologize because, you know.
25 THE COURT: Okay. Any questions by the State? 25 THE COURT: Don't worry about it. You're not in
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1 trouble, okay. MR, PIKE: There was —
2 JURORNQ. 7: All right. Alf right. MS. GRAHAM: As far as Sergeant Newberry, do you want
3 THE COURT: All right, thank you. to keep him or do you want 1o -- he did not testify.
| JUROR NQ. 7: Thank you. MR, PIKE: Okay.
5 THE COURT: Okay, we are ouiside the presence of Ms. MS. PALM: No, he can be released.
6 Fraley. There's no other jurors in the courtroom. [ know we THE COURT: So just --
7 have the detective on the stand, but we also have a whole slew MR. FIKE: He didn't testify, we'll let him po, too.
B of officers out there. Has the defense decided which ones they THE COURT: I'm just wondering since we've been
9  wishto -~ holding them, and I don't know if they need 1o be out in the
10 MR. PTKE: Yes, your Monor. We released two of the street --
11 officers. MR. SMITH: Yeah, that's a good point.
12 THE COURT: Okay. THE COURT: -- il we could just take them real quick
13 MR. PIKE: Officers Conn and I'm sorry, T forgot the and then have Detective Wildemann come back. s that okay with
14 other officer's name. the parties?
15 MR. SMITH: Taylor, | believe. MS. GRAHAM: [ think --
16 MR. PIKE: Taylor. MS, PALM: Actunlly, I would -~ ['d fike to ask
17 MR. SMITH: Detective Taylor. Delective Wildemann questions ahout how he got the use of [oree
18 MR. PIKE: Yeah, Sean Taylor. Yeah - report -
13 THE COURT: So how many - THE COURT: Olkay.
20 MR. PIKE: -- that's right, [ knew Detective Taylor. MS. PALM: -- priorto -
21 THE COURT: -- do you wish to examine? THE COURT: 1 don't know want to break up his
22 MR. PIKE: The {ranscripts indicated Ballejos and testimony again. Will you be done --
23 Santarossa, and so we've limited it to those two ol the MS. PALM: It's going to be brief.
24  handling the examination, and it's [airly quiek, THE COURT: Okay. Well, I'n not going to rush you.
25 THE COURT: Okay. I'm just wondering, okay.
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1 MS. PALM: And for the record, because [ don' think 1 MS. PALM: No, my remaining cross is just about that,
2 this was on the record, the State did object to my asking 2 s0-
3 Detective Wildemann about apparent [ootprint on the bed and | 3 MR. SMITH: Well --
4 whether homicide investigation would ever include the 4 MS. PALM: Let me verify that.
5 comparison of footprints to officers' shoe prints, and the 5 MR. SMITH: And while Ms, Palm is doing that, I just
6 Courl sustained the objection. & want to make sure ! understand what the scope af her
7 I believe that I'm entitled to inquire about the 7 cross-examination is poing to be. s it -
8 thoroughness of a police investigation, and I was not able to 8 MS. PALM: Well, can you object if you don't like my
9 do that, so I just want to make a record of that. 9  crosg-examination.
10 THE COURT: Mr. — 10 THE COURT: Well, and I'm telling you the scope of
11 MR. SMITH: And Judpe, just so the record is 11 the cross-examination is strictly the issue of the --
12 complete, it was our contention that at this stage in the 12 MR. SMITH: The actual --
13 proceedings and with no testimony establishing that an officer | 13 THE COURT: -~ appearance of intoxication.
14 actually stepped on that bed, that at this point it would be 14 MR. SMITH: The report itsell, and not the discovery
15 irrefevant. And that the testimony indicated that perhaps 15 -
16 someone -- an officer may have stepped on i, 16 MS. PALM: No, I'm going to -- I have a right to
17 And it was our recollection that the -- one ol the 17 inquire about their withholding much exculpaiory evidence.
18 (CSAs even testified that he didn't even think that was a 18 MR. SMITH: Well, Judge, that's a legal issue.
19 [ootprint, but rather, it was a depression made by a hand. 19 THE COURT: Okay, we don't know that -- okay, you're
20 THE COURT: All right. 1did deny the molionorthe | 20 not poing to ask anyone if it's exculpatory evidence. You're
21 --Isustained the objection. And so I'm sorry, do you wanito | 21 just going to -- you can ask him about -- because the issue was
22 pet those alficers real quick, because | mean, you're poing to | 22 you didn't have this report. Your report tatks about that Mr,
23 talk to Detective Wildemann on this issue, but you said it's 23 0O'Keefe appeared to be extremely intoxicated, and your
24 real short, Your cross is short or this particular issue with 24  objection was tbat you didn't have this report to confront them
25 Detective Wildemann will be short? 25  with this.
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1 And so I'm allowing you to be recall -- these 1 Only through the detective —
2 wilnesses can be recafled so you can develop that particular 2 THE COURT: I'm just tulking about the --
3 issue. 3 MR. PIKE: -- and not through these officers.
4 MS. PALM: Sa it's the Court's ruling that I cannot 4 THE COURT: - two witnesses.
5 inquire when we asked for that report, the fact that they said 5 MR. PIKE: You bet.
6 it did not exist, and the fact that we got it pursuant tg -« 6 THE COURT: Okay.
7 THE COURT: No, that -- but -- 7 MR. PALM: Okay.
8 MS. PALM: - o court order yesterday, that's what 1 8 THE COURT: And then we can denf with the other ones
9  want to ask him want. & ps the questions arise.
i0 THE COQURT: Yeah, but who did you ask that from? |10 MR. SMITH: Fine, we'll dea! with it when it comes
11 MS. PALM: It was an e-mail to Phil Smith. It was 11 out
12 copied io me, it was copied to Deteclive Wildemann, it was  } 12 THE COURT: All right.
13 copied to Detective Bunn. We were all in this big circleof ] 13 MR, SMITH: That's fine.
14  e-mails. 14 THE COURT: So lef's get them out of the way real
15 THE COURT: 1 thought we were only calling Ballgjos { 15 quick here, all right.
16 and Santarossa. 16 MR. SMITH: Okny.
17 MR. PIKE: That's the - 17 THE MARSHAL: They're going to finish Wildemann
18 MS. PALM: No, this is ~ 18 first?
19 MR, PIKE: That's to cross-examine them nbout the 18 THE COURT: No. We're going to call Mr. —- OfTicer
20 report and about their agreement or il they were provided this | 20 Ballejos, if I'm pronouncing that correctly.
21 information, would they agree that -- with that report. No, 21 MS. GRAHAM: Ballejos.
22 that's poing to be very, very quick, z2 MR. PIKE: Ballejos and Santarossa.
23 THE COURT: Okay. 23 THE COURT: Let's call the jury in.
24 MR. PIKE: And I'm handling that. And I'm not geing | 24 (In the presence of {he jury)
25 togointo how I got it o anything else, It's appropriate. 25 THE MARSHAL: Officers and members of the court,
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1 Depariment 17 jurors. You may be scated, fadies and gentlemen.j 1 prepared?
2 Lel's make sure our cell phones are turned off, please. 2 A Yes, sir.
3 THE COURT: Record reflect we're back in the presence 3 Q And one was prepared in this case, and we received a
4 ofthe jury panel. Ladies and gentlemen, we're going to take 4 copy of it yesterday about 2:00 o'clock afier you testified.
5 some witnesses out of order even though we'te in the middle of | 5 Naow, yesterday you testified that you wouldn't dispute if other
& Detective Wildemann's testimony, and we're going to recall — & officers indicated that Mr. O'Keefe was intoxicated at that
7 is it were you recalling Mr. -- Officer Ballejos first? 7 time.
B MR. PIKE: Brian Santarossa first, 8 A Yes,sir
9 THE COURT: Okay. 9 (¢ And as part of the use of force report, the officer's
10 MR. PIKE: Thank you. 10 assessment of the citizen's condition is something that's
11 THE MARSHAL: Raise your right han, please. 11 placed onto that report.
12 OFFICER BRIAN SANTAROSSA 1z MR. SMITH: Judge, 1 hate to do this, but I'm going
13 THE CLERK: Please be seated. Plense stale your name 13 to object. Technically this is his witness, so he can't lead
14 and spell it for the record. 14  him.
15 THE WITNESS: Brian Santarossa, B-r-i-o-n, 15 MR. PIKE: It's cross-examination.
16  S-penet=0-r-o-5-5-a. 16 THE COURT: Wecll, 'm going to consider this his
17 THE COURT: Go ahead, Mr, Pike. 17 cross-examination.
18 MR. PIKE: Thank you very much. 18 MR. SMITH: Okay, Judge. Thank you.
18 RECROSS EXAMINATION 18 MR. PIKE: Thank you.
20 BY MR. PIKE: 20 BY MR. PIKE:
21 Q Officer, you're still under oath as you previously 21 Q  You can answer the question. So when the report is
22  testified in Lhis matter. In your being recalled for a 22 prepared, the officer puts down his agsessment of what
23 specific short questioning, and what I'd like to ask you is 23 condition the citizen was in.
24 that when a non-lethal option is deployed, o tazor is deployed 24 A Yes, sirn
25  in a case, there's a report called a use of force report that's 25 Q So the officcr who prepared this -- and in this case
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1 it would have been the officer that deployed the tazor - he 1 Q Officer Santarossa, based on the fact that Officer
2 would have put that into the report. 2 Ballejos wrote that in his report, his use of force report,
3 A Yes, sir. 3 that's protocal, right, 10 write that rcport?
4 Q Soifl told you that he wrote that his assessment il A Yes, ma'am.
5 was that the citizer, Mr. O'Keefe, was mentally ill or under 5 @ That would be his perception of the defendant's
6 the influence, you wouldn't object to that. & demcanor at the time he used that force; is that correct?
7 A No,sir. 7 A Yes, ma'am. Yes, ma'am.
8 Q And he was the one that was make being the decision | 8 Q Would that necessariiy be everybody's perception?
9  whether or not to deplay that non-Jethal option. 9 A Not necessarily, Ma'am, no.
10 A Yes, sir. 10 Q Okay. Given the dynamic situation that was at
11 Q Okay. So he was focused in, and he'd beinthe best | 12 happened there, there were several officers involved; isn't
12 position to give that opinion. 12 that true?
13 A Yes, sir. 13 A Correct, Ma'am,
14 Q And then a review of that additional comment in the | 14 Q And each and every officer that came into contact
15 report indicated that O'Keefe appeared extremely intoxicated | 15 with the defendant would have their own impression of --
16 and continued to be eradicate and emotional in his behavior. | 16 MR. PIKE: Objection, your Honor. Calls for
17  And certainly, if that was in that report, you wouldn't have 17 speculation.
18 anything to oppose to that or object with it. 18 THE COURT: Sustained.
19 A No, sir. 1% BY MS. GRAHAM::
20 Q Okay. Thank you? 20 ) You had your own impression of the defendant's
21 MR. PIKE: I have nothing further. 21 demeanor and his lack or level of intoxication; is that
22 THE COURT: Any question by the State? 22 correct?
23 MS. GRAHAM: Just briefly. 23 MR. PIKE: Objection, your Honor. Misstates the
24 REDIRECT EXAMINATION 24 {act. Althe time of the testimony the officer indicated he
25 BY MS. GRAHAM:: 25 got close, but he could not recall if he had any signs of
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1 infoxication, so he would have to rely upon the report that was | 1 raise your right hand and face the clerk.
2 prepared -~ 2 JEREMIAH BALLEIOS, PLAINTIFF'S WITNESS, SWORN
3 THE COURT: Is that correct, Officer, or 3 THE CLERK: Please be seated,
41 MR. PIKE: -- by other officers. 4 THE WITNESS: Thank you.
5 THE COURT: -- do you have other -- do you have any | 5 THE CLERK; Ifyou'll please state your name and
6 other — do you personally have any observations regarding the | 6  spell it for the record.
7 - Mr. O'Keele's demennor? 7 THE WITNESS: Officer Jay Ballejos, B-a-1-1-e-j-0-5.
B THE WITNESS: No, sir, not in regards 1o ] MR. PIKE: May I approach the witness, your Honor?
9  intexication, sit, no. 9 THE COURT: Yes.
10 THE COURT: Okay. 10 MR. PIKE: Thank you.
11 MS. GRAHAM: That's sufficient. 11 RECROSS-EXAMINATION
1z THE COURT: Anything further, Mr. Pike? 12 BY MR PIKE:
13 MR. PIKE: No. Thank you very much for coming back,| 13 Q Officer, Ballejos, because you were the ofTicers that
14 Olficer. 14  deployed the non-lethal option in this case, you were required
15 THE COURT: Thank you, Offieer. 15 (o prepare what's called a use of force document?
16 MR. PIKE: You're released. 18 A That's correct.
17 THE WITNESS: Thank you, sir. 17 3 And you prepared one in this case?
18 THE COURT: And you are excused from - 18 A Yes,
19 THE WITNESS: Thank you, sir. 19 Q There's a fux time on that indicating we received it
20 THE COURT: -- anything further. 20 shout 2:00 o'clock afier you finished testifying in that
21 MR. PIKE: Officer Ballejos. I think I'm close, 1 21 matter. And sol just want to ask you a few questions about
22 hope. 22 this and then we'll be done -
23 MS. GRAJAM: Ballgjos. 23 A Sure.
219 MR. PIKE: Ballejos, thank you, 24 Q --okay? Thank you very much. During your testimony
25 THE MARSHAL: If you'll remain standing. Please 25  yesterdoy you were asked the question by Mrs. Gruham abnut what
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1 Mr. O'Keefe's demeanor was while you were Lrying to gather 1 A That - yes, that's what's highlighted, ycs.
2 information or what his condition was. Da you recall that line 2 Q Okay. And also, in that report it indicates that Mr.
3 of questioning? 3 (Keefe to be extremely intoxicated and continued to be
q A Tdid, yes. 4 eradicate and emotionat in his behavior. And telling you and
5 Q) Okay. And in preparing the use of force repart that 5 reminding you about the contents of that report, that would
6 is done, you have to indicate on that report what your &  refresh your recollection as to -
7 assessment of his conditien was at the time you deployed that 7 A Yes, it would.
8  non-lethal force. B Q - what you placed in the report and the condition
a A That's correct. 9 that Mr. O'Keefe was.
10 Q Okay, ond you had to focus in on him because it was 10 A Yes,
11 hetween yourself and Officer Conn. Officer Cnnn was the lethal | 11 Q And, in fact, this was prepared on November 6th by
12 force and you were the non-lethal force. 12 yourself and submitted.
13 A That's correct. 13 A Was that the date?
14 Q And ilit renched n point where you had to deploy the 14 THE COURT: You can show him.
15  tazor, you were going to warn other officers. | think you 15 BY MR. PIKE=
16 would shout out tazor or do something like that, 16 Q Icanshow you, Looks like it was received by them
17 A We knew at that point when Lhere was no weapon seen 17 on November 6th.
18 that then ECD was -- or the tazor was going to be used. 1B A Okay.
19 Q And in muking this determination, then, you had to 19 ©Q Okay. So this would have been prepared that next --
20  look at his condition, and on this report you indicated that 20 sometime that next day.
31  his assessment al that time Lhat he was either mentally ilt or 21 A It wasactually done after the 12:00 o'cleck hour, s0
22 under the influence; isn't Lhat correct? If1was to show you 22 early the moming of the 6th.
23  thereport -- 23 Q  Well, the conditions and everything were still fresh
24 A That's whatl — 24 inyour mind.
25 Q -~ would that refresh your - Z5 A Yes.
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1 Q Al right, 1 THE COURT: All right.
2 MR. PIKE: Nothing further. Thank you very much. 2 MR. PIKE: Thank you for returning.
3 THE COURT: Anything from the State? 3 'FHE COURT: All right. ClfT, you can telf the other
g MS. GRAHAM: Just briefly. 4 officers they can go.
5 FURTHER REDIRECT EXAMINATION 5 THE MARSHAL: Okay, Judge.
& BY MS. GRAHAM:: 6 THE COURT: And then we can call Detective Wildemann.
7 Q Officer Batlcjos, the renson you employed the tazor 7 And, detective, you understand you're still under oath?
8  was not because he was intoxicaled; would that be a fair 8 THE WITNESS: Yes, sir.
9  statement? ] THE COURT: Go ahead.
10 A That's correct. 10 RECROSS-EXAMINATION
11 (¢ Okay. And why did you fecl the need to use 11 BY MS. PALM::
12 non-lethal force? 12 (3 Detective Wildemann, one of the ressons that the
13 MR. PIKE: Objection. Outside the scnpe of limited 13 photographs of Mr. O'Keefe's injuries were recorded is becanse
14 reason he's being recalled. 14 the State has a duty lo preserve exculpatory evidence; is that
15 THE COURT: Sustained. I think we already addressed | 15 Lrue?
16 those issues. 16 A Thal's true.
17 MS. GRAHAM: We did. 17 Q Okay. And are you aware that the State also has a
18 THE COURT: Anything else? 18  duty to turn over discovery?
18 MS. GRAHAM: No. 13 A Yes, of course,
20 THE COURT: All right, thank you, Officer. 20 Q To the defense counsel?
21 THE WITNESS: Thank you, your Honor. 21 MR, SMITH: Judge, Fm going to object to the
22 THE COURT: Okay. Can the other officers be 22 relevance of this line of questioning,
23 released? 23 THE COURT: Counsel approach, please.
24 MR. PII(E: They can be relensed. Hopefully thistime | 24 (Bench conference}.
25 for good. 25 MS. GRAHAM: Your Honor, may | approach the witness?
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1 THE COURT: Yes. 1 THE COURT: Excuse me, Counsel, can you just hold on
2 BY MS.PALM:: 2 one second.
3 (¢ Detective Wildemarnn, do you recognize what this | 3 (OIF the record colloquy).
4 document is, and just the top portion of the e-mail. 1 THE COURT: Thank you.
5 A Sure, 5 MS. PALM: Thank you.
e Q And what does it appear to be? 6 DBY MS. PALM:
7 A It's a copy of an e-mail that was sent from District | 7 Q The second document nppears to be what?
8 Attorney Smith to you, I believe, or -- 8 A I's another c-mail sent [fom District Attorney Smith
9 Q To-- 9 to Mr. Pike and yoursell,
i0 A Oh, I'm sorry, to Chris Bunn. 10 Q  And who's ec'd on it?
11 Q And who is Chris Bunn? 11 A Myself and Detective Bunn.
12 A Chris Bunn's my partner. 12 Q) And what is il saying about the use of lorce report
13 Q And he is the other detective on this case. 13 that we are requesting?
14 A Yes. 14 A Ther is no separate report. Only the taped
15 Q And who is cc'd on that e-mail? 15 statement, which you guys already have as supplemented by the
16 A Myself, you, and Mr. Pike. 16 officer's report.
17 Q Okay. And is it fair to say that this e-mail is 17  So il's suying the use of force report does not
18 requesting numerous items of discovery? 18 exist?
19 A Letme read it. 19 A 1= yes.
20 Q Orseveral. 20 Q And did you [earn yesterday that the Court, afier
21 A Um-b'm. Yes, it does. 21 Officer Ballgjos testified, actually ordered that the State
22 Q And are one of those items the use of force report | 22 produee to the defense the use ol force report that did exist?
23 prepared by Officer Ballejos? 23 A Yes.
24 A Yes. 24 Q And--
25 Q And showing you a second - 25 MR. SMITH: Judge, I'm going 10 objec! again, and -~
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1 MR, PIKE: There's no question before the Courl. 1 Q Courlyard?
2 THE COURT: And ! think you can -- ['m going to let 2 A No,
3 you-- 3 Q Okay. So you never spoke with (he witnesses, Robin
4 MR. PIKE: 1t's argument only. 4 Colax {phonetic) or Todd Armburster (phonetic)?
5 THE COURT: -- elear this up on - 5 A No, Ma'am.
6 MR. SMITH: Okay, okay. 6 Q The camera that recorded the videataped interview of
7 THE COURT: -- on redirect. 7 Mr. O'Keele that we all just watched.
8 BY MS. PALM:: 8 A Yes
9 Q  And are you oware that that reporl was faxed over to e} G 1s that hidden in a ceiling or is it visible?
10 Deputy District Attorney Smith and provided to us last evening? | 10 A It's visible. It's a visible camera,
11 A 1believe it - I had heard that, 11 Q s one that sticks out a wall or is it --
12 ) Have you seen that document yourself? 12 A No,it--
13 A 1 have not seen it. 13 Q --fatin the ceiling or -~
14 Q Okay. Moving onfo another issue. You were at the 14 A -- looks very similer 1o that fire deal there.
15 scene yoursclf the night of the incident? 15 Q Okay. Isitobviously n camera?
16 A Yes 16 A No.
17 Q And is it fair to sny that where the manuger's office 17 Q Okay. Do you recall at the time that the interview
18 is -~ do you know where the manoger's office is? 18 terminated you spoke to the officers oulside the interview room
18 A 1don't know where the munages's office is, No, 1% and you said that Mr. ('Kecfe might be a fucking nut you?
20 Mn'am. 20 A ldo,
21 Q Didyou - 21 Q Okay. And that is not on the transcript, but it's an
22 A | never even made it into the compound. T was in the 22 the video. Can you explain to me wly? 1mean, it's not on the
23 back parking area outside of the actual - it's kind of ltke & 23 video, bul it's in our transcript. Can you explain why the
24  square, and all the apartments face inwards. 1 was never in 24 difference?
25 that -- the actual courlyard area. 25 A Pm thinking that she took the -- we have people that
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1 transcribe our statements, and F'm thinking that my recorder 1 A No

2 hadn't been ofT yet, and that the audio portion that picks up 2 MR. SMITH: No more questions. Thank you.

3 in that room wasn't sensitive enough to pick that up. 3 THE COURT: Redirect.

4 Q Because it was actually made outside of the room? 4 FURTHER REDIRECT EXAMINATION

5 A Possibility, yes. 5 BY MR, SMITH::

6 Q  Okay. 6 Q [Following up, deteetive, on the question that Ms.

7 A Just speculating on that. 7 Palm just asked you ~- actually, let me back up a little bit.

8 Q Okay. And just to clarify, because there was an 8 You've been a homicide detective now for several years?

9 ohjection, so [ want to just make sure I'm clear. At the time 9 A Yes.
10  you festified at the preliminary hearing you were not aware of | 10 Q How long have you been an officer employed with the
11 another case where homicide had taken o blood or breath test? | 11 Lus Vegas Metropolitan Police Department?
12 A [ was not aware of another case, No, Ma'am. 12 A 21 years.
13 Q Are you aware that the option is available fora 13 Q And in that - those 21 years of experience, under
14 btood or breath test if you were to ask for one? 14 what types of circumstances is a suspect general administered a
15 MR. SMITH: Objection. krrelevance, Judge want. 15 blood and afcoho! breath test?
16 THE COURT: Overruled. 16 A A blood alcohol breath test?
17 THE WITNESS: That the option is available to geta | 17 Q Yes.
18 bilood or breath test? 18 A Okay. It would be under a DUT situation.
19 DBY MS. PALM:: 15 (Q Okay. Generally, is that the only situation?
20 Q If you asked for a breath test to be done on a 20 A 1Thaven't becn in patrol in many, many years, but
21 suspect or if you offered it to a suspect and they wanted to 21 that's how | remember it, yes.
22 have one done, could you accomplish that? 22 Q Okay. Now, on cross-cxamination Ms. Pike -- excuse
23 A I could accommodate that, yes. 23 me, Ms. Palm drew your attention to un alleged injury on the
24 Q Okay. And Mr. O'Keefe was never offered a blood or | 24 defendant's hand.
25 breath test by you or any other detective in this case. 25 A Yes.

Page 182 Page 183
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT

1 Q Do you recatl thai? 1 their fingers in the very area that the defendant does?

2 A Yes. 2 A Yes, yes.

3 Q And you've already testified on direct examination 3 Q How oflen would you say or --

4 that you've deall with many stabbing cases; is that correct? 4 A 1can't give you a speeific number, but it happens

5 A Yes. 5 frequenily.

6 Q Now in your training and experience dealing with 6 Q Okay, Now, in regards to your determination as to

7 stabbing homicides in your career, have there ever been 7 the intoxication level of Mr. O'Keele, safe to say that you

8  situations where a suspect has received cuts on his fingers or B inferacting with Mr. O'Keele [or a number of hours?

9 hands in the very area that the defendant has? 9 A Yes.
10 MS. PALM: Objection, your Honor. [t's irrelevant 10 Q} Inyour opinion, did it appear to you that he had a
11 what has happened in other cases, and it's beyond the scope of | 11 complete lack of contred of his faculties?
12 my cross-examination. This is redirect. 12 A No, none at all.
13 MR. SMITH: Well, Judge, she brought the issue outon | 13 Q How would you describe his demeanor throughout the
14 cross-examination. 14 time that you interacted with him?
15 MS. PALM: He's also not an -- 15 A Attimes it was very controlled, and af times it
16 THE COURT: Counsel approagh, Counsed approach, | 16 would geta bit sporadic T found when question got a little bit
17 please. 17 tighter on him, [ asked for more specifics.
18 (Bench conference). 18 Q Okay. Soitis your testimony that when you
19 THE COURT: Sustain the -- | mean, overrule the 19 attempted 1o ask for specific information, that's when he got
20 objection. 20 out of control?
21 BY MR. SMITH:: 21 A That's when his demeanor definitely changed, yes.
22 Q You can answer the question. 22 Q Also, on cross-examination Ms. Palm brought attention
23 A Would you mind asking it again, I'm sorry. 23 to the fact that sometime subscquent 1o you informing Mr.
24 Q Sure. In your training and experience, bave you come | 24 0'Keefe that Vietoria had passed away, she said that he cried.
25  across occasions where a suspect in a stabbing has had cutson | 25 Do you recall that?
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1 A Yes. 1 not entitled access to those reports.
2 Q Now, you were actually there observing him when this | 2 Q Okay. So I just want to make sure the record's
3 happened; is that correet? 3 clear. Ms. Palm showed you some e-mails originating [rom a
4 A Yes 4 representative of the District Atlorney's Office, mysclf. Do
) Q Can you describe whether or not he was aclually 5  yourecall that?
6 crying. 6 A Yes.
7 A To me, i seemed calculated. He had an outburst that 7 (Q Where | had requested on behalf of the defense
8  went on like a switch, and it terminated like a switch, and | § attorneys a copy ol that report. Do you recall that?
9 (idn't sce tears or any sort of nasal activity that accompanies 9 A Yes. :
10 that. 10 Q And the response was -~ actually, do you recall who
11 € And just so the record's clear, you said you did not 11 actually replied to that request [rom our office?
12 see any tears. 12 A Detective Bunn replied to it.
13 A No. 13 Q Okay. And that reply was sent also as a cc copy to
14 ¢ Now, with regards to this use of force report that 14 yoursell; is that correct?
15 we've heard about, is that something that homicide deteclives | 15 A Yes.
16 keep in their file? 16 (}  And do you recatl what Detective Bunn's reply was?
17 A Absolutely not. 17 A 1 don't recall exactly what it was. Be plad 1o look
18 Q And where is that use of force report normatly 18 al it again.
19 located? 19 Q If1 showed you the chain of e-mails, would that help
20 A Aslunderstand i, it's an administrative internal 20 refresh your recollection?
21 report that the department uses to monitor uses of force. 21 A Yes, it would.
22 Several reasons mipht exist. One is to keep, of course, a 22 MR. SMITH: May | approach the witness -
23 document of it. Number two, is {o monitor heavy bandedness. | 23 THE CQURT: Yes.
24 Maybe a particular officer that's having more problems than | 24 MR. SMITH: - Judge?
25 other officers. As to where it's kept, | have no idea. We're 25 BY MR.SMITH::
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1 Q  lust look those over, 1 questions.
2 A Okay. !'m reading one from you to Mr. Pike and Ms. 2 THE COURT: Any further questions, Ms. Falm?
3 Palm. Is that where you want me? 3 MS. PALM: lust a few.
9 Q Sure. 4 FURTHER RECROSS-EXAMINATION
5 A Ordo vou -- okay. And what do you want mc to read 5 BY MS. PALM:
6 toyou? 6 (3 Does Metro have drug recognition officers who could
7 MR, SMITH: Can I approach the witness, Judge? 7 have examined Mr. O'Keefe {or afcahol or drug use?
B THE COURT: Yes. B A 1would think that a traffic officer would probably
a THE WITNESS: Oram I on the wrong ane? 9 he able to do something along those lines,
10 BY MR. SMITH:: 10 Q And is 0 nurse maintained 24 hours a day at the jail
11 Q Might be the wrong one. Let me find out. 11 to collect bload, do you know?
12 MR. SMITH: May 1 approach the witness -- 12 A Yes.
13 THE COURT: Yes. 13 Q Based on - a DUT or a stop can be made based on
14 MR. SMITH: -- to give him another copy? 14 erratic driving, 5o do you agree that erratic behavior would
15 BY MR.SMITH:: 15 support the usc of alcohol or drugs?
16 Q It's the highlighted portion that | actuntly quoted, 16 A Are you asking me about a traflic stop?
17 but that quole had originated from Officer - from Detective 17 ¢ I'masking you, I guess, if the use of alcohol or
18 Bunn. 1B drups might make somebody behave erratically in your
19 A Okany. Okay. 19 experience?
20 Q  And what was that reply? 20 A Sure,
21 A There is no separate report, anly the toped 21 ¢ And you don't know whether Mr, O'Keefe has a history
22  stalement, which you puys already have as supplemented by the } 22 of alcohol abuse or blackouts, do you?
23 officer's report. 23 A He told me that he was in a program, s [ did know
24 Q Okay. 24 that at the lime. 1 have no idea about blackouts.
25 MR. SMITH: Judge, I'll pass the witness. No further 25 MS. PALM: Nothing further. Thank you.
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THE COURT: Any questions from the jurors? We havea
question?

THE MARSHAL: Write it down.

THE COURT: Counsel approach, please.

{Bench conference).

THE COURT: Officer, thés question may not
necessarily be directed towards you. The question was [rom the
jurar will we be able 1o read a transcript ever the interview.

The transcript has not keen admitted in the evidence. The disk

mw =] o & W

o

MR. SMITH: Thank you, Judge.
DIRECT EXAMINATION

BY MR. SMITH::

O Mr. Bunn, how are you presently employed?

A Las Vegas Metropolitan Police Department.

Q Inwhat capacity?

A Asahomicide detective.

Q Were you assigned to work the case regarding a
descendant by the name of Victoria Witmarsh along with a

10 ofthe interview has. 11's been admitted in the evidence and 10 Tetective Marty Wildemann?
11 wili go back with the jury for deliberations. Na other 11 A Yes, sir.
12 questions? Thank you, detective. You're insiructed not 10 12 O Okay. I have a couple specific questions for you.
13 discuss your testimony with any other witness invoived in this 13 Do you recall receiving an e-mail communication from myself
14 case until this matter is resolved. Thank you, sir. 14  regarding a use of force report prepared by an Officer
15 THE WITNESS: Thank you, sir. Thank you. 15 Ballgjos?
16 THE COURT: Next witness by the State. 16 A Yes.
i MR. SMITH; Detective Chris Buna. 17 Q Do you recall informing myself that, to your
18 THE MARSHAL: Remain standing, please, Raise your 18  knowledge, there was no separate report, but ragher, there had
19 right hand and face the clerk. 19 been a laped statement that was conducted. pursuant to the
20 DETECTIVE CHRIS BUNN, PLAINTIFF'S WiTNESS, SWORN | 20 overall investipation of this case?
21 THE CLERK: Please be seated. Will you please state 21 A That's basically what I wrote back to you, yes.
22 your name and spell it for the record. 22 Q Okay. And to your knowledge, did that taped
23 THE WITNESS: Christopher Burin, B-u-n-n. 23 siatement of Officer Ballejos contain observations that Officer
21 THE CLERK: Thank you. 24 Ballejos made about Mr. O'Keefe?
25 THE COURT: Go nhead, Mr. Smith. 25 A Tidid
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1 O Would those be the same observations that you would § 1  sergeant.
2 expect to be included in a use of force report? 2 MR. SMITH: Court's indulgence.
3 A Well, when we're talking about use of force report, 3 BY MR. SMITH::
4 there's two -- there seems to be some -- there's an olficer's 1 ¢ Now, at some point yesterday did you have a
5 report, use of -- officer's use of [orce report, which wouldbe | 5 conversation with a representative from the District Attomey's
€ an officer's report, which is a document that is basically a 6  Office regarding the actual private, as it were, administrative
7  narrative type document. 7 reporl?
8 Q Okay. B A Yes,sir.
9 A Now, the department has an intemal tracking system 9 0 And what information did you provide?
10 administrative report that's called an officer use ol foree 10 A I basically said that | don't have access to that
11 report, which is separate, and that's conducted by his 11 repart. it was done, it's through his serpeant and through
12 supervisor. So what I was referring to with you was the 12 internal affairs. [ don't have any way to get that.
13 officer's report -- officer’s report, use of force, which there 13 Q) To this date do you have that report?
14 was not one prepared by Mr. - Officer Batlejos because 1 14 A No, sir, I do not.
15 specifically told him not to. That 1 would document itinhis |13 Q Did you nevertheless become aware that at some point
16 statement, his taped statement that 1 did with him, and then it } 16 that report was turned over 1o the District Attorney's Officc
17 would be documented in the officer’s report that I would do | 17 througha completely separate means?
18 over the overall incident. iB A Yes, sir.
1% G Okay. 19 MR. SMITH: Pass the witness, Judge.
20 A Now, as the administrative report by his supervisar, 20 THE COURT: Ms. Palm.
21 [ have no access Lo that because I'm not in his chain of 21 MS. PALM: Thank you,
22 command. Iwould have — probably never see that report o | 22 CROSS-EXAMINATION
23 have access 1o it. 23 BY MS. PALM:
24 € Would you even know if that report existed? 24 Q  What was the means that we got that report?
25 A No, that's completely done through his chain by his 25 A | helieve it was through his sergeant.
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1 Q Sodid you contact his sergeant and say the judge has | 1 Q You're aware when there's a use of force against a
2 ordered that you get them the report? 2 suspect that officers are required, when they deploy a tazor or
3 A No, 1did not. 3 apun, are required to do this adminisirative doeument catled a
4 Q Do you know wha did? 4 use of force report, are you not?
5 A 1 believe it was the District Attomey's Olfice. 5 A Yecs.
6 Q But you knew that we had specifically requested the & Q So you're aware there was a document specifically
7 use of force report. 7 called 1 use of force report?
8 A Use of force report that | was - | believe what was 8 A Yes.
9  requested to provide was the officer's report, his narrative 9 Q And did you look for that document before you passed
10 statement, which I specifically told Officer Ballejos not to do | 10 along the word to us that there was no such document?
11 one ol those. That it would be covered in his dictated 11 A No, I did not.
12 statement as well as my narrative statement, my officer's 1z Q And did you tell us that I can't - did you pass
13 reporl. That was the report | was referring {o when | 13 along the word that | can't get access to that document, it's
14 responded lo Mr. Smith's request. 14  private?
15 Q But the request was [or the use of force report. 15 A Thad a conversation with the District Aftormey's
16 A And the use of force report, I befieved, that was 16 Office. I've never had a conversation with you.
17 being requested was the officer's report. 17 Q Okay. Did you tell Mr. Smith, rather than the
18 Q Are you talking about this voluntary statement? 18 document doesn't exist, it's private, 1 can't get it?
19 A 1--no, ] believed that he was referring 1o an 1% A Atalater time 1 did have that same conversation
20 officer's report for use of force. 20 wilth Mr. Smith and tefl him that there was an administrative
21 Q Aren't officer's report entitted officer’s report? 21 report that I had no access to.
22 A Some -- they carry two titles. Just [ike this would 22 Q And that was yesterday?
23  be an officer's report in reference to a homicide, olficer's 23 A 1did tell him that yesterday.
24 report in reference to vse of force, officer's report in 24 0 But after the Court ordered that we get a copy of
25 reference to -- so it could carry either one of those names, 25 that document, it was able to be provided?
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A | assume, yes, 1have not seen it. [ don't have it. 1 his knowledge.
Q Now, did you say that you thought Officer Ballejos' 2 BY MS. PALM::
involuntary statement includes the very same things that are in 3 Q Asfuras--
this use of force report? 4 THE COURT: If you know.
A 1 believe that the items that would be covered -- 5 BY MS. PALM:
just what 1 told Officer Ballejos -- his narrative, his 6 Q 1f you know as far as this --
dictated statement to me, the taped interview that I did with 7 A ldon't know.
him, and the details from my officer’s report from the crime 8 Q - case goes.
scene would be what would be supporting documents for his --so | 9 A The system's been changed since I've done a usc of
he would not have to do that. 10 [orce report, and there's been a new documentation system
Q@ So the public dacurnent that we would he able to get 11 created. I don't know all the questions cn the new
is this voluntary statement? 12 documentation process. 1 don't know the contents of that
A And my officer's report. 13 report. ['ve never seen il.
(3 Okay. And as for as your officer's report, it does 14 Q Okay.
not say Olficer Bailejos noted that my client was memsally il 15 MS. PALM; May ! approach, your Honor?
or extremely intoxicated, does it? 16 THE COURT: Is that the Officer Ballgjos --
A Idon't - don't helieve that that's in there, no. 17 MS. PALM: This is Officer Ballgjos' report.
Q Okny. And do you know that his voluntary staiement ig THE COURT: Nao, tape report or the --
does not note Gt either? 19 MS. PALM: His use of force --
A Idon't belicve that that's stated in his -- 20 THE COURT: --use of force?
2 Q Okay. 21 MS. PALM: --reporl.
22 A --statement. 22 THE COURT: Okay. But this officer's never seen it.
23 Q And so really, the only way that there's a record of 23 MS. PALM: Well, I'm asking him does he -- all right,
24 this is in this private administrative document? 24 TI'tl move along.
25 MR. SMITH: Ohjection, Judge. Outside the scope of 25 BY MS. PALM::
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1 () The only public available document that you provided | 1 A Tt was included in my description -- details. It's
2 indiscovery was Officer Ballejos' statement. As [ar as 2 the overall officer's report that was created reference 1o the
3 Officer Ballejos' observation goes was his stalement, and that | 3 homicide, which is the document that I provide in my ofTicer's
4 statement did not indicate that Mr. O'Keefe was extremely 4 report reference to it, and we detail the actions of the
5 intoxicated and/or mentally ill. 5  officers as best we can and as well as all of the other
6 A Tdon't believe that that's in his dictated 6  pertinent [acts that go into that report.
7 statement. 7 Q0 Along with the taped statement that you conducted of
8 MS. PALM: Thank you. Nothing [urther. B Detective Ballejos?
9 THE COURT: Anything further, Mr. Smith? 9 A Yes.
10 REDIRECT EXAMINATION 10 Q Which were, in fact, both provided in discovery?
11 BY MR. SMITH:: 11 A Yes, sir,
12 Q [ just want to clear something up, detective. It's 12 Q Okay.
13  your testimony that there are two separate use of force 13 MR. SMITH: No further questions am.
14 reports; is that correct? 14 THE COURT; Anything [urther, Ms. Palm?
15 A Yes 15 RECROSS-EXAMINATION
16 Q  One that is administratively prepared that you would ;16 BY MS. PALM:: :
17 not have any access to; is that correct? 17 Q None ol the discovery actually provided relerred to
18 A That's correct. 18 Mr O'Keele being extremely intoxicated and/or mentally ill?
19 Q And is that something, to your knowledge, that is 19 MR. SMITH: Judge, it's been asked and answered.
20 normally discoverable? 20 THE COURT: I'm poing to let him answer the question.
21 A To my knowledge, no, 21 THE WITNESS: I don't understand the question,
22 Q Allright. And then there's also an officer's report 22 BY MS.PALM:
23 ofause of force; is that correct? 23 Q s it true that none of the discovery actually
24 A Correct, 24 provided indicated that Mr. O'Keefe was extremely intoxicated
25 Q Which was not done in this case. 25 and/or mentally ifl?
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1 A Officer Ballejos or at all? 1 bathrooms are all working now, okay. And we envision them 1o
2 Q Atail 2 be working tomorrow, ckay.
3 A 1 bclieve it does indicate that he was intoxicated, 3 And so during this - and we'll come back at 9:45
4 but outside of that, no. 4 tomorrow. During this evening recess it is your duty nol to
5 Q Not to that degree. Okay. And os fur as the 5 converse among yourselves or with anyone else on any subject
& officer's rcport that is for a use of force, you testified that & connccied with this trial or to read, watch or listen to any
7 you deliberately told Officer Ballejos not to prepare an 7 teport over commentary on the irial by any person connected
B ordinary report in this cnse? B with the trial or by any medium of information, including
9 A Tt would be an officer's report that we create one 9 without limitation, newspaper, television, radio or the
10 officer's report fo cover the entire incident, so there was no 1¢ Internct.
11 need for him to do a second report on top of it, so yes, that's 11 And you're not to [orm or eXpress an opinion on any
2 correct. 12 subject connected with this case until tbis matter is finally
13 Q Thank you. 13 resolved. See you back at 9:45. Thank you.
14 THE COURT: Any questions from the jurors? Afl 14 (Court recessed at 4:43 p.m., untif
15 right, thank you, sir, for your testimony. You're instructed 15 Thursday, March 19, 2009)
16 notto discuss your testimony with any other witness involved l6
17  in this case until this matler is finally resolved. Thank you, 17
1B sir 18
19 THE WITNESS: Yes, sir. 19
20 THE COURT: About 15 minutes till. Do you have ony | 20
21 other witnesses that would be short or - 21
22 MR. SMITH: Not for today, Judge. 22
23 THE COURT: Okay. Ladies and gentlemen, it's 4:45. 23
24  We've had a long day with some of the breaks and the bathroom | 24
25 problems and everything else, so I've been assured that the 25
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