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1 LAS VEGAS, NEVADA, THURSDAY, MARCH 19,2009, 10:02 A M. [ 1 MR. SMITH: Rule that i{ eomes in.
z (Outside the presence of the jury) 2 THE COURT: Okay.
3 THE COURT: On the record? 3 MR. SMITH: 1 understand the purpose of Mr, Pike's
4 THE CLERK: Yes, on the record. 4 putting it on the record right now.
5 THE COURT: Okay, we're on the record. We're outside 5 THE COURT: Okay. And Ms. Palm, you had one.
6 the presence of the jury. You had something, Mr. Pike? 6 MS. PALM: Thank you. I just wanted to preserve that
ki MR. PIKE: Yes, your Horor. The State introduced o 7 yeslerday [ made a contemporaneous objection to testimony
8 redacted judgment of conviction. Rather than bring any 8 ecoming in through the detective regarding his opinion on
9 attention o it by mising nn objection at that time, [ had 9 whether the wounds could have been defensive wounds or not. ]
10 saised all of our objections at the time of the Petrocelli 10 objected on the basis he wasn't an expert, and it was beyond
11 hearing, so | believe that the issue was preserved for appeat. 11 the scope of my cross because it came back in on redirect, and
1z Becruse of that hearing, and it was not that | wasn't 12 the Courl overruled my objection. 1 just wanted to preserve
13 aware that there may have been a contemporaneous objection, but 13 that
14 1helieve that that issue had been protected for appeal, and it 14 THE COURT: All right. Mr. Smith.
15 was atackle decision not to raise that conlemporaneous 15 MR. SMITH: And Judge, the State's recollection of
16 objection and bring unnecessary attention to it. 16 Detective Wildemnnn's testimony was not that they could be
17 THE COURT: Ckay. 17 defensive wounds. And, in fact, I don't even recall asking her
18 MS. PALM: And T was -- I'm sorry. Did you want to 18 that question -~ or asking him that question. His testimony
19 comment on that one? 19 was that in his training und experience as a homicide detective
20 THE COURT: Anything else, Mr. Pike? 20 working stabbings, that it was relatively — not relatively
21 MR. PIKE: No. [ just wanted that for the record. 21 unconunon [or suspects to huve wounds in the same jocation that
22 THE COURT; Anything, Mr. Smith, on that issue? 22 the defendant did. And that was the --
23 MR, SMITH: Mo, Judge. I think it's been litigated, 23 MS. PALM: You know whal, I would agree with that.
24 your Honar, 24 MR. SMIT{T: —extent of -~
25 THE COURT: All right. Okny. 25 MS. PALM: That's a betfer way {o say it, but either
Page 2 ‘ Page 3
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1 way-- 1 THE COURT: All right.
2 MR. SMITH: -- of his testimony. 2 THE MARSHAL: Ms, Collins, if | can get you to raise
3 MS. PALM: - it was -- 1 was objeeting to — 3 your right hand, please, and ace the cletk.
4q THE COURT: You objected. 4 CHELSEA COLLINS, DEFENDANTS WITNESS, SWORN
5 MR. SMITH: She's objecting either way. 5 THE CLERIK: Plense be seated. Will you please state
6 MS. PALM: -- his testimony. & your namne and speff it for the record.
7 MR, SMITH: 1ot it. Fair enough. 7 THE WITNESS: Chelsea Coltins, C-h-e-l-5-e-a,
B MS. PALM: Thank you. 8 C-o-l-k-i-n-s,
9 THE COURT: And (hat's another grounds for appeal. 9 THE CLERK; Thank you.
10 Okay. Anylhing else? 10 DIRECT EXAMINATION
11 MS. PALM: No, that's it. Thank you. 11 BY MS. PALM:
12 THE MARSHAL: You may be seated, ladies and 12 Q Good moming, Ms. Collins.
13 pentlemen. Let's check to make sure our cel phones are turned | 13 A Good moming,
14 off. All rise and come to order. Depariment [7 of the Eighlh 14 Q  Will you please tell the jury how you're employed.
15 Judicial District is ngain in session. Honorable Judge Michael 15 A 1am g crime scene analyst two wilh the Las Vegas
16 P. Villani presiding. Please be seated. Remain in order. 16 Metropofitan Potice Depanment.
17 Make sure your ceil phones are tumed off, plense. 17 Q  Andwere you working on the morning of November 6th,
18 THE COURT: Momning, ladies and gentlemen. Apologize | 18 20087
19 for the delay, but the Court's (indiscernible) the calendar 19 A That's correct,
20 which we lhought would go a lol quicker. It went a lot slower 20 Q  Andwere you called to a crime scene at 3001 E1
21 this moming, so 1 appreciate your patience, and State, please 21 Parque?
22 call your next witness. 22 A Yes.
23 MR. SMITH: Judge, Lhe State rests. 23 Q  And did you arrive wilh another crime scene annfyst?
24 THE COURT: Okay, the State has rested. Delense. 24 A Yes.
25 MS. PALM: The defense would call Chelsea Coltins. 25 Q  And who was that?
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1 A Jocelyn Maldonado. 1 MS. PALM: Move for admission of EE, CC, BB, and DD
2 Q And what was your role and what was her role? 2 Defense Exhibits.
3 A We split the responsibilities on a scene like this. 3 MR, SMITH: No abjection, your Honar.
4 I'm responsible for taking the notes and doing Lhe photography 4 THE COURT: They'll be admitted.
5 of the scene, These responsible for doing a diagram and 5 BY MS. PALM:
& recovering the evidence. 6 Q 5o looking on the manitor, is this a photograph of
7 Q So gencrally, she would follow along with you from 7 Lhe Hyundai?
8 itemio time. You would photograph, she would impound? 8 THE COURT: Counsel, can you zoom out a little bit
a A Laterin the scene. Initially overalls are taken of 9 because we're missing part of Lhe picture.
10 the way Lhe scene is. And then afler that, then we'll start 10 BY MS. PALM::
11 recovering the evidence, and it will be photographed 11 Q This is a Hyundai that you photographed?
12 individually. 12 A Hyundai accent, correct.
13 Q Okay. Did the detectives direct you to cvidence that 13 Q Okay. And that is the one the detectives directed
14 they want to have photographed? 14 youto?
15 A They have certain things they like photographed, yes. 15 A Yes.
16 Q Okay. Did they direct you to a car Lhat they wanted 16 Q Okay. And whal is -- and this is Defense DI, What
17 to are photographed? 17 is Lhis a photograph of? '
18 A Yes. 18 A That's a photograph of the entry of Lhe vehicle
19 MS. PALM: May I approach the witness, your Honor? 19 through the window.
20 THE COURT: Yes. 20 Q  And this was the condition the vehicle was in when
21 BY MS. PALM:: 21 you were there at the scene; is Lthat correct?
22 Q Would you look at these photographs, and they are 22 A That's correct.
23 Defense BB, DD, CC, and EE, and tell me if you recognize what's| 23 Q  And what time was that?
24 depicted in them. 24 A This photograph was lnken?
25 A Yes, this is the vehicle | photographed. 25 Q Yes?
Page 6 Pape 7
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1 A 1couldn't tell you. 1 DDDD, EEEE, FFFF, GGGG four Hs, {our I's and four Js. Do you
2 Q Do you know what time you armived at the scene? 2 recognize those photographs?
3 A Yeah, we arrived o1 0034 hours which would be 12:34 3 A Yes, ldo.
4 in the moming, a Q And were those taken at the crime scene?
5 Q And this is Defense Exhibit CC. What does thit 5 A Yes,
6 depict? 6 MS. PALM: Move for admission of those exhibits, your
7 A The interior of Lhe front of the vehicle. 7 Honor.
8 Q Now, [ noticed there's a couple of glasses (here. B MR. SMITH: Can we see them, Judge?
9 Dit you happen to notice whether they contained any liquid? 9 MS. PALM: Oh, I'm sorry.
10 A No. It appears as Lthey do, but no, 1 didn't look at 10 MR, SMITEH: That's okay.
11 the time, 11 MS. PALM: And lor the record, [ think most of these
12 Q Okay. Did you open up the door of the car to lake 12 have abready been admitted in another form, bul these are a
13 Lhis photograph? 13 better quality photographs or copies,
14 A No, 14 MR. SMITH: No objection, Judge. Thank you.
15 Q  You took it through the window? 15 THE COURT: They will be admitted.
16 A Yes, the windows were closed. It's taken Lirough the 16 BY MS. PALM:
17 window. 17 Q Okay, just going through them, can you telt me what
18 Q Okay. And is Lhis anolher angle of basically the 18 CCCC depicts.
19 same thing from Lhe other side of the car? 19 A That's a bird's eye view ol the bed in the bedroom.
20 A Yes, Lhat's correct. 20 @ And the same question for BBEB.
21 MS. PALM: May I approach the witness, your Honor? 21 A That's a photograph of a pillowcase that was
22 THE COURT: VYes. 22 recovered.
23 BY MS. PALM:: 23 Q)  And that's the same pillowease we just saw folded up
24 Q I'm showing you anolher series of photographs, and it 24 onthe bed.
25 would be Defense AA, BB -- or AAA - four As. BBBB, CCCC, | 25 A Can [ see that photograph again, I'm sorry.
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1 Q Yes. 1 A The same knile,

2 A Yes, that's correct. : 2 Q  Just the other side of it?

3 Q Okay. So you took photographs with it folded upand | 3 A Yeah, different angle.

4 then unfolded? 4 Q Okay. And this photograph, and that's JHJ.

5 A Correct. 5 A It appears to be an injury on his thumb.

6 Q Okay. And is this the other side of that same G Q And that would be on thumb ol Mr. O'Keefe?

7 pillowcase? 7 A Correct,

B A That's correct. 3 Q Andis Mr. O'Keele in the courroom today?

9 Q And these are what? g A Yes.

10 A A pair of pants. 10 Q Isitthe gentleman over there in the blue jacket and
11 Q And where did you find those? 11 redtie?

12 A Those were in the bathroom on the floor. 12 A Yes,

13 Q Okay, And this is after yvou've unfolded them to take | 13 MR. SMITH: We'll stipulate to identity, Judge.

14 the photograph? 14 THE COURT: All right.

15 A Correct. 15 MS. PALM: Court's indulgence. Pass the witness.
16 Q And this is the other side of those same pants? 16 THE COURT: Any cross-examination?

17 A Yes. 17 MR. SMITH: Judge, we have no questions.

18 Q This is as the pants were originafly discovered? 18 THE COURT: All right. Okay, thank you, Ma'am, for
198 A Cormrect. 19 yourtestimony. You're instructed not to discuss your
20 Q And just a footprint, and do you recal} where that 20 (eslimony with any other witness involved in this case until
21 was recovered from? 21 this matter is finally resolved. Thank you for your time.
22 A That was on the bathroom floor. 22 THE WITNESS: Thank you.
23 Q And this photograph depicts what? 23 THE COURT: Next witness for the defense.
24 A The knife that was found on the bed. 24 MS. PALM: That would be {indiscernible).
25 Q And this ITII depicls what? 25 THE MARSHAL: And Detective Maogg, if you'll raise

Page 10 Page 11
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1 your right hand, please, sir. 1 A Twas one of the detectives assigned to that case.

2 DETECTIVE CLIFFORD MOGG, DEFENDANT'S WITNESS, SWORN 2 Q And did that case -- what did that case involve?

3 THE CLERK: Please be seated. Will you please slate 3 A Ttinvolves the --

4 your same and spell it for the record. 4 MR, SMITH: Judge, I'm poing to object at this point
5 THE WITNESS: Clifferd, C--i-{-Fo-r-d, Mog, 5 1o the relevance of this testimony.

6 M-o-p-g ] THE COURT: Would counsel approach,

7 THE CLERK: Thank you. 7 {Bench conference).

8 DIRECT EXAMINATION B MS. PALM: I'm sorry, detective, | have no more

5 BY MS. PALM: 9 questions for you.
10 ) Good morning. Can you please tell the jury how you 10 THE COURT: Any cross-examination?
11 arc employed. 11 MR. SMITH: No, Judge.
12 A [I'mndetective with the Las Vegas Metropolitan 12 THE COURT: All right. Thank you, detective,
13 Police Department, homicide section. 13 THE WITNESS: Thank you, your Honoer.
14 Q And how long have you been in that section? 14 THE COURT: Any other witnesses for the defense?
15 A Almost six yeors. 15 MR. PIKE: l.ouis DeSalvio.
16 @ Do you work with Detectives Wildemnann nnd Bunn? 16 MR, SMITH: Actually, Judge, I dohave one question
17 A lde 17 for--isit too late?
1B Q How large is that section at Metra? 18 THE COURT: Are you surc?
19 A We have 24 detectives, four serpeants and a 19 MR, SMITH: Just one.
20 lieutenant. 20 THE COURT: Okay.
21 Q And were you subpoenaed here today with a nequest 21 MR. SMITH: Okay.
22 that you bring copies of documenis in Event No. — Metropolitan 22 THE COURT: You're still under oath, detective. You
23 Police Department Event No. 070408-04447 23 understand that?
24 A That's comect 24 THE WITNESS: Yes, your Honor.
25 Q And were you detective on that case? 25 THE COURT: All right.
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1 CROSS-EXAMINATION BY MR. PIKE::

2 BY MR. SMITH:: Q Mr. DeSalvio, how are you employed?

3 Q The event number that Ms. Pike -- [ keep doing that A T'm with the labor's union.

4 --Ms. Palm asked you about has nothing to do with this current Q  Which lahor's unjon is that?

5 instani case; is thai correct? A Labors Local 872.

6 A That's comect. Q  When you say local, that's local here {o Las Vegas?

7 Q Okay. A Correct.

8 MR. SMITH: No further questions. Q  And can you describe what the union is and what your

g THE COURT: Any direet for that? All right, thank -- capacity is in that union.

10 now you're excused. A 1 am the apprenticeship coordinator for Labors Local
11 THE WITNESS: Thank you, your Honor. 872. 1 basically assist with the director in running that
12 THE COURT: Thank you. Did ClifT go to get your training center, and we basically train our up and coming
13 other witness? trade.
14 MR. PIKE: Yes, Louis DeSalvio. Q And so the opprenticeship program is where you take a
15 THE COURT: I'm sorry, were there any questions [fom new hire or a new member to the union, and forgive me for
16 the jurors? Okay. leaving, but then you put them together with a training program
17 THE CLERK: Please remain standing and raise your and with more senior employees?
18 right hand. A Correct.
19 LOUIS DeSALVIO, DEENDANTS WITNESS, SWORN  Okay. And in your capacity as doing that, did you
20 THE CLERK: Please be seated. Will you please state have occasion to become acquainted with Brian O'Keele?
21 your name and speH it for the record. A That is correct,
22 THE WITNESS: Louis DeSalvio, L-g-u-i-s, Q Is Mr. O'Keefe in the couriroom?
23 Dwe-s--l-v-i-o. A Yes, he is.
24 THE CLERK: Thank you. Q He's the pentleman seated over next to Ms. Palm in
25 DIRECT EXAMINATION the red tie?
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1 A That is correct. i Q Did there come a time when Brian came {o you because
2 MR. PIKE: May the record reflect identification? 2 he was having problems with aleohol?

3 THE COURT: Yes, it will. 3 A Yes, he did.

4 BY MR. PIKE: 4 (Q  What did you did when he came to you?

5 Q How did you come to know Brian? 5 A [ got with our patient advocate that is employed by

6 A He apptied for the apprenticeship program which & our local union. Basically looks out for our membership, if

7 consists of an application process, some testing and some 7 they have problems or needs medical attention and they're

8 interviews. You have to score at least a 70 or above. [ do 8 petling the runaround, this guys handies it. Sent him -~ sent

% belicve he scored a 74, and he gets put in our pool. And as we 9  Brian to him. The same day, actually just n few hours later
10 need people to come in as the demands are in the feld, we 10 afier he lcft me, went home, showered, cleaned up, and achially
11 bring them in and then we offer them o general construction 11 went and met with this gentlernan, and then that gentleman
12 course. And il they successfully complete that, then they 12 passed him onto Mike Thompson who is basically overseeing his
13 becpme a -- then they become a union member, 13 rehabilitation, help, whalever you want to call it.
14 Q  And as he was proceeding (hrough the apprenticeship 14 And with the stipulation that whoever got assigned to
15 program, was he on his way to what's calied a joumeyman? 15 Brian had to also keep me in the loop so T knew exactly how he
16 A Absolutely. 16 waus progressing beeause I was not going to put him on that
17 Q And what is a journeyman position? 17 out-of-work list until T knew that he was not going to be
18 A A journeyman's position, ol course, pays 18 hurting himsell or anybody clse by maybe being under the
19 substantiafly more than an apprentice becouse you are in the 19 influence of alcohol on a job site.

20
21
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process of leaming. But then you, you know, you have an
opportunity to po become a boss and lead other people and maybe
have some apprentices work under you at thal point in time.

0 And was Mr. O'Keele working his way towards a

Jjourneyman in a satisfactory condition?

A Absolutely.
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() Bui that hadn't been a problem with any of the
employers that you assigned Mr. O'Keefe to go.

A That is true.

Q In fact, he hadn't missed any work as a result of’
drinking or anything up to that point in time.

A That is true, too.
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1 Q Having come fonward to you in dealing with that, do 1 Q Its members are almost like a family.
2 you -- the program you referred him over to is called MIND 2 A That is correct.
3 (phonetic)? 3 Q  As pant of that social activity, are members allowed
4 A That is correct. 4 to bring family memhers or friends or girlfriends into them for
5 Q And that is a provider that the union uses for ifs 5 these social or political activities?
6 members. 6 A That is correct, yes, they are.
7 A That is correct. 7 Q And did Brian do that?
8 Q Now, during the time that Brian was in this alcohol g A Yes, he did.
&  program, he was still allowed to come in and participate in 9 Q Do you recal]l who he brought in with him?
10 unfon activities, wasn't he? 10 A His wife.
11 A That is correct. 11 Q Okay. I'm showing you a picture ol —it'sa
12 Q  What sort of union activities were available to him 12 driver's license. The name on it is Victoria Witmarsh. Do you
13 during the period of time that he was in that treatment 13 recognize the person depicted -
14 program? 14 A Yes, Ido.
15 A Volunteer work, maybe helping out with some political | 15 Q  --inthat picture? Is that the person that he
16 campaigning {or some, you know, political people that had 16 described to you as his wife?
17 election going on at that time, whether it be the president or 17 A Yes,itis.
18 local. You know, driving signs, and whatever he could doto | 18 Q  You had a chance to see the two of them together?
19 help out just to kind of keep him busy until we were able to 19 A Onone occasion, actually. 1f was the first day that
20 feel comfortable enough to place him on a job site. Soitwas | 20 1 aclually had an opportunity to meet her. Like 1 said, I'm
21 strictly volunteer on his part. He just basically didn't want 21 usually with the workers. I don't pet to see their families,
272 o sit at home and was looking for something to do. 22 maybe ot a picnic or some kind of social gathering or may it be
23 Q So the union more than just directing people to jobs 23 Christmas party or something when you actually get fo see the
24 alsp is a very social organization? 24 other sidc of the family.
25 A Absolutely. 25 And at this point in time | had to go over to our new
Page 18 Page 19
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1 hall and take care of some business and came across Keef 1 things while she actually pushed the other people that was
2 (phonetic). and he was more than happy to introduce his wife o] 2 phone banking. So he was in love with her as far as that's
3 me. 3 concemned.
4 Q Did you havc to chance to see the two of them 4 Q  And Brian was out hanging signs, doing other
5 interacting together with other people at the union? 5 political activities on behatf of the union. Was he happy
6 A Onthat same day. & about the relationship that he -~ let me ask, from your
7 Q And would you describe their -- how would you 7 observations nnd between the two of them and the conversaiions
8 describe their relationship or what you saw the two of them 8 that you had, did the two of them seem happy and forward
9 doing together? 9 directed?
10 A It seemed to be great like as if any ol you 10 A In my opinion, for the distance that [ got to see i,
11 introduced your significant other, you know. 11 absolutely. I didn't see anything out ol the norm. 1 menn, he
1z Q And did they - did both Victoria and Brian work the 12 was actuatly very excited to introduce his wile to me. He's
13 phone bank? 13 like this was the guy [ was telling you about, you know, Lhat
14 A 1 believe she did the phone banking, and he was with 14 helped me, whatever. So he very up beal, very up beat.
15 some of the other volunteers out hitting the streets hanging up | 15 MR, PIKE: 1 have no further questions. Thank you
16 political signs, taking some down, doing -- you know, basically | 16 very much.
17 thot kind of -- the physical part of it. She was more in the 17 THE COURT: Cross-examinalion.
18 office on the phones ealling people. 18 MS. GRAHAM: Yes, Judge.
19 Q And [rom your contact with her, did she seem excited 19 CROSS-EXAMINATION
20 about these activities? 20 BY MS. GRAHAM::
21 A Oh, yes. Actually, she got praised by the man that 21 Q  Yousaid Mr. DeSalvio?
22 she worked under said it was pretty much the best he's ever 22 A DeSalvio. Close enough.
23 seen, and | caught wind that she had done this for the 23 () DeSalvio. And what union is that again?
24 Democratic party before, so it was like a perlect fit. Tt 24 A Labors Loeal 872
25 actually took some stress ofT him to concentrate on other 25 Q  And you would agree with me, sir, that unions --
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1 members of unions are kind of family like? 1 here?
2 A Yes. 2 A That is correct.
3 Q Yes? Now, did ! understand you comectly in saying 3 Q Okay. So you were his supervisor that recommended
4 voun were his direct supervisor? 4 defendant go to MINDS; is that correct?
5 A For the apprenticeship program, that is correct. 5 A Yes, itis.
6 Q Okay. And what dates were those? 6 Q Okay. And you testified that the defendant never
7 A 1believe he came in the program in February of 2006, 7 missed a day of work; is that eorreet?
8 and currenily he's stifl involved fechnically. He hasn't been 8 A From what has been reported 10 me by his employer, he
8 - 9  hadn't missed any work due to my problems and had never been
10 Q I question was when were you his supervisor? 1C reporled 1o me.
11 A At the point of entry into the program. 11 Q Never had been reported to you?
12 Q Entry into the apprenticeship program? 12 A That is comect.
13 A That's correct. 13 Q So it would surprise you, then, if a report from
14 Q And when he actually went into the MINDS (phonetic) 14 MINDS indicated that he was actually Fred from his position
15 recovery program, were you his supervisor at that potnt? 15 for migsing three days in a row out of five?
16 A Yes, [ am. 16 A That would be, yes.
17 Q Qkay. Now, what is MINDS? Do you know what MINDS [ 17 Q Tt would be surprising to you?
18 is? 18 A Yes, it would.
19 A It's an organization that was passed down {o us 19 ) Okay. Now, the day that you met Victoria, what date
20 throngh our business manager who -- when | came across this 20 was that; do you recali? :
21 problem, [ had asked the adviee of who would be the best suit 21 A Exaetly, no. | do believe it was two days prior to
22 person to deal with this probleny, and 1 was told that this puy 22 this incident.
23 s top notch, he's good at what he does, and recommended that | 23 Q This incident, Do you know what date this incident
24 kind of direct him in that matter. 24 was?
25 Q And when you him, you're talking about the defendant 25 A [ wani to say somewhere maybe in October, November,
Page 22 Pape 23
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1 somewhere around in there. 1 BY MS, GRAHAM:
2 Q Okay. If]told you it was November 5th, 2008, would | 2 Q Did you interact with the defendant on a social level
3 you have any reason to disagree with me? 3 at any other time than you've just mentioned teday?
4 A | don't know the date. I justknow it's about -~ 4 A No, it was strictly business.
5 about that time frame. 5 Q@ Okay. And had you ever met Victaria or had any
6 Q Olkay. 6 interaction with her prior to that day that you --
7 A ]'wouldn't argue it. 7 A No.
8 0 Allright. And did you have any confact with the 8 Q So justthe one day?
9  defendant and Victoria on November 5th, 20087 9 A That's correct.
10 A Arc we {alking about the day of the incident or the 10 Q Okay.
11 dayof - 11 MS. GRAHAM: Court's indulgence, Nothing further,
12 Q The day of the murder, yes. 12 Judge.
13 A No, none. 13 THE COURT: Any redirect?
14 (J No contact? 14 MR, PIKE: Thank you.
15 A lactually found out through the Intemet. 15 REDIRECT EXAMINATION
16 () Okay. Allright. Let me ask you this, you indicated 16 BY MR. PIKE::
17 that you thought Brian was in love with Victoria. 17 () 1n Iact, on the day that this tragedy occurred, you
18 A From what I seen for the brief 10, 15 minutes that | 18 actually were attempting to call Brian to let him know that
19 was around them, yes. 15 there was a job available for him.
20 Q) Okay. And would you agrec with me, sir, that ifyou |20 A That is true.
21 loved somebody you don't hit them? 21 0 He'd made every qualification and was prepared and
22 A Absolutely. 22 you were prepared to place him back on jobs?
23 MR. PIKE: Objection, your Honor. 23 A That's correct. Ireceived a call from Mike. He
24 THE COURT: Sustained. 24 catled me and said | feel that he's good to go. He has never
25 MR. PIKE: Motion to (indiscernible). 25 missed a meeting. We're working together, We're constant
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1 contact. Isaid okay, if your professional tells me -- because 1 and if hey tell there's a problem, I'm going to do everylhing
2 1waskind of leery with the length of time, Septemher | 1th, 2 Fean for them. Like the counsel stated, they're like family.
3 and ! believe he called me on the 29th. I'm like, okay. | 3 [ mean, if we don't lookout [or them, who's going to, so if
4 mean, you're the professional. T just get them the work, you 4 (hey come to me wilh a problem, I'm going to do the best I can
5 know, If that's what you're telling me, then so be it, and 5 totry to find the best help I can find them. 1 mean, it's
6 that's -- that's how it worked out. & just hat's all there is to it.
7 Q  Thank you. 7 But T con't fix something 1 don't know nothing ahout,
B MR, PIKE: No further questions. 8 sohe came to me, Isent him to (he best place that I (hought
9 THE COURT: Any recross? 9 T could send him to get the best help, and, you know, the
10 MS. GRAHAM: Nao, ludge. 10 hall's then in that court with the stipulation that wherever
11 THE COURT: Allright. Thank you, sir, [or your 11 you go to, please make sure they keep me in the loop so we can
12 testimony. You are instructed not to discuss your festimony | 12 make sure that your progress is moving along properly. You
13 with any other witness involved in this case until this matter | 13 know, that's kind of [ike baby sitting. Making surc it's all
14 s finally resolved. Thank you for your time, sir. 14 going down right.
15 MS. GRAHAM: Judge, I think a juror has a question. | 15 THE COURT: All right. Next question is when did Mr.
16 THE COURT: Oh, I'm sorry, sir. We do allow our 16 O'Keefe notify you of his drinking problem? Do you have a
17 jurors to ask questions of wilnesses so we're going o check 17 date?
18 out-- 18 THE WITNESS: September 11th. How do you lorget
19 THE WITNESS: Feel free. 19 that, you know.
20 {Off-record bench conference). 20 THE COURT: And what type of rehab did the union send
21 THE COURT: All right, sir, we have a couple 21 him1o? Mandatory, volanteer — is it volunteer or mandatory,
22 questions from one of the jurors. First question is what is 22 and how fong was the program, il you know.
23 the union's policy on employees requesting assistance with 23 THE WITNESS: The treatment (hat T believe he was
24 their problems? 24 going lo receive was whatever it took to get him out [rom his
25 THE WITNESS: If they come to me and | know that -- | 25 problem, okay. T didn'tset a time on it. I just said that T
Pape 26 Page 27
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1 am not going 1o put you in jeopardy or anybody else’s life in 1 plense. Raise your right and hand face the clerk.
2 jeopardy, especiully with the problems we've heen having on the | 2 ROBERT FRANCIS PAISANO, DEFENDANT'S WITNESS, SWORN
3 city center and stuff ke that. With that, I'm not going to 3 THE CLERK: Please be seated. Will you plense stute
4 doit 4 your name ond spefl it for the record.
5 So until you're -- whoever helps you convinces me 5 THE WITNESS: Roben Francis Paisano.
& that you're going to go, however long it takes, that's when & THE CLERK: And the spelling.
7 T'll then put you on the ot work list. 7 THE WITNESS: Oh, P-a-i-5-a-1-0.
;| THE COURT: Thank you. Any [ollow-up questions, B THE CLERK: Thank you.
8 actually, by you Mr. Pike? 9 DIRECT EXAMINATION
10 MR. PIKE: None by me, your Honer, 10 BY MR. PIKE:
11 THE COURT: Any by the State? 11 Q Okoy, Mr. Paisano, how are you employed?
12 RECROSS-EXAMINATION 12 A I'maprivate therapist can Ster Counseling. [ also
13 BY MS. GRAHAM:: 13 do contract work with a group catled Minds & Associates
14 Q  So basically he wasn't aHowed to come back to work 4 (phonetic).
15 until he went through a treatment program; is that correc(? 15 Q Andinyour capacity as doing contract work with
16 A That is correct. Came 1o me -- 16 Minds & Associates, do you conduct alcoholism treatment
17 (3 That's a2 yes or no question, 17 programs?
18 A Okay. 18 A Yos
19 @  Thaonk you. Q  During the time that you have been doing that, did
20 THE COURT: Anything else, Mr. Pike? ) you have occasion fo meet with an individual by the name of
21 MR. PIKE: No, Brian O'Keele?
22 THE COURT: AH right, thank you, sir. A Yes.
23 THE WITNESS: Okay. Next witness for the defense. @ Is Brian here in the courtroom?
24 MR. PIKE: Robert Paisano. A Yes.
25 THE MARSHAL: Mr. Paisano, il you'll remain standing, Q  Is he the gentleman seated over there with the red
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tie?

A Yes.

MR. PIKE: May the record reflect identification of
Lhe defendant?

THE COURT: Yes, it will.
BY MR. PIKE:

Q How was Brian referred over to you?

A Brian was a sefl~referral coming through his union,
UF - I'm sorry, Labors Local 872,

Q And after you had an opportunity to meet with him,
did you make a determination as 1o whether he beeome involved
in individual and/or group counseling?

A Yes

Q What was your determination?

A When he [irst came lo me, one ol the primary issues
we -- that was concemning was that he was under the influence,
and so we sent him to a detox process. Once he completed that,
then he came back to me. 1 did a further assessment, which
deemed that he needed to be in a morc intensive out-patient
treatment process as well as individual eounseling.

() Can you describe the detox program Lhat was necessary
to refer him to in order to gel to the point where he could
even participae in the counseling program,

A [ relerred him to a group called Las Vegas Recovery
Center that's up on Buffalo and Cheyenne. 1 believe he was
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Lhere for approximately three or four days, and at that time
what Lhey did, lhey completely detoxed him from the aicohol
substance Lhat he had in his system.

We're able to, | guess, treal any withdrawal process
that he may have had at that time.

Q Based upon Lthe observations Lhat you incurred --
based upon the observations that you made and the detox -- Lhe
length of the detox propram, did you consider Brian's
alcoholism to be mild, moderate, acude or how did you assess
it?

A T assessed his situation as very severe because he
was using the substance almost on a daily basis, and the extent
oftime of his consumption and the amount of his consumption
warranied that.

Q Once you pot him in detoxed aller that four day
period to get the alcohol out of his system, did you engage in
any individual and group counseling with bim?

A Yes, I did. 1was his primary therapist as far as
individuat counseling. I referred him back to the Minds &
Associales cherical dependency intensive outpatient realmenL
and that was an 18 session program where he attended three doys
a week for three hours per session.

Q  And what sort of troining do you have to being a
counselor therapist for alcoholism?

A I've been a therapist since 1982 wilh the state of
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Nevada want my training consists of | have to participate in 40
hours of CEU process. Currently s a licensed professienal you
hove to have a graduate degree in order to obtain the -- that
licensure.

Q During the time that you went through this program
and in the group therapy, during the group meetings were the
participant encouraged to bring any family members or support
members of the community with then?

A Yes.

Q Did Brian bring somebody to those group meetings with
him?

A Yes, he brought a young tady who was considered to be
his significant other.

Q And besides handling the individual counseling, you
often participated in the group counseling, too; is that
correct?

A Yes

Q Did you have occasion to meet the woman that he
identified as his significant other?

A Yes. | had the opportunity to meet her at the
individual session. She never participated in that, but I met
her in the lobby. And also, too, she attended the group
sessions that Brian attended.

Q ['m showing you what has been admitted into evidence
as Defendant's Exhibit X3X. This is a driver's license of
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Victoria Witnarsh. Is lhis the same lady that came to lhose
individual and group sessions willi Brian?

A Yes.

Q So hased upon her parlicipation in those group
sessions, was she present when Brion addressed some of his
issues regarding alcohol?

A Yes

Q Was she aware (fom your conversations willt her that
Brian was an alcoholic?

A Yes.

Q  Did she ever indicaie to you that she had an alcohol
problem?

A No.

Q In going through this greup session, do the
significant olhers or wives or girlfriends sit in during the
group session?

A Yes.

Q What do the group sessions -- you indicated it was an
18 week program. Can you describe what's -- what occurs during
that 18 week program.

A Each session is primarily focused on individual
concepts Lhat usuafly apply to the disease, to the recovery
process, to what we call the relast (phonetic) prevention, and
then Lhe other areas wil be loeuscd in on identification of
what we call critical thinking and incflectiveness thinking of
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1 that process. We also help the individuals to identify cerlain 1 {he -- or was the problem addressed of using drups in

2 problematic behaviors that if not corrected would lead back to | 2 consumplion with the use of alcohol?

3  the use of alcohol and/or any other substance they were using. | 3 A Yes.

4 Q Okay. And problematic behaviors, would that include | 4 Q What's what called? Daes that have a specific name?

5 maintaining contact with someone that would — let's delicately] 5 A It's probably just a combination of use and the

6 call it an unhealthy relationship. 6 elfects would be somewhat of a synergistic type. It would

7 A Yes, 7 either add to the chemical eects that were being used.

B ) And do you find that relationships -- that os part of 8 Q And can you give us -- synergy, that's a term of art.

9  your counseling that relationships ofien can cause lapses of % Cun you describe what that is maybe like in mathematicat terms
10 alcohol consumption? 10 or something?

11 A Well, they contribute to that behavior. 11 A Ifone were using alcohol and then they were taking
12 Q Soifacouple is not -- if a couple is not 12 another central nervous depressant chemical, that would enbanee
13 addressing their problem together, then only half of the 13 the elfects of the alcohol and or the other chemical.
14 problem may be being solved? 14 Q And some of the detrimental effects of alcohel, what
15 A True. 15 are those?
16 Q  And in this case Victoria was just coming s a 16 A Well, situation that we're in today is one of them.
17 support person. Did she actively participate in these group 17 Legal, family, employment, physiological, and marital issues
18 sessions? 18 are usually contributing actors to the problem.
12 A In the sessions that 1 conducted, yes, she did. 13 Q Does the usc of afcohol affect somehody's ability to
20 Q Soin the sessions that you participated in, the 20 observe and understand situations --
21 risks, difficultics and problems that ensued from over 21 A Oh, very much.
22 consuming alcohol is that was discussed? 22 Q - properly?
23 A Yes, 23 A And it's determined upon the use of and the amount of°
24 Q As part of the training or these counseling sessions 24 chemical being used.
25 that you had and the group sessions, did you also tallc about 25 Q As part of your counseling there, there is o legal
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1 [imit or an amount of alcohol in the blood system at.08, which 1 BY MR PIKE:

2 isillegal to drive. Are you aware of that? 2 Q MNow, in poing trough this program, that the referral

3 A Yes. 3 — you indieated this was a voluntary referml.

9 Q And.24 would be approximately three times that legal 4 A Yes.

5 limit? 5 Q They came to you from the unien, and you were

6 A Yes & reporting back to the union?

7 Q Now, during the time that you saw Victoria and Brian I A Yes.

B together, did they appear to be a couple? 8 Q During the time that you are condueting this program,

9 A Yes, they did. 9 do you oblain a history of when alcohol use first started?
10 Q Did they attempt to hide her nnme or their 10 A Yes.
11 relationship? 11 Q Tn this relation or in relationship to Brion O'Keefe,
12 A No. 12 were you able to ascertain when the overuse of alcohol started?
13  Did the two of them while you were involved in this i3 A Not without my documentation T can't. But 1 do know
14 group session moke plans forward? Were they planning a future { 14 that it started probably afler military service.
15 topether? 15 Q And you discussed his military service with him and
16 A Yes, from my understanding. 16 things that occurred during that?
17 ¢ And during the {ime that you ever saw the counseling 17 A Briefly, yes.
18 together, they were both participating in these aetions that 18 Q And in order to adequately assess and treat an
1% were related to their fature? 19 individual that suffers from aleoholism, you have to determine
20 A Yes. 20 how far advance that alcoholisin is, how advance the disease is?
21 Q In your opinion, did they appear to be a loving 21 A Yes,
22 couple? 2z Q During that do you make inquiries as to whether or
23 A Twould say that they were — they shared very strong 23 not Mackouls have oceurred?
24 affection toward each other. 24 A Yes,
25 MR. PIKE: Court's indulgence. 25 Q And were you able to ascertain whether or not Brian
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had suffered from blackouts in the past?

A [ believe that he did answer that question yes, that
he did experience blackouts. As far as onset, I have no idea
without the documentation.

Q Can you describe what an alcoholic backout is and
how it affects people?

A An alcoholic blackout takes place when a certain
amount -- and again, the amount differs within individual s
consumed. What happens is the individual loses memory of
actions and behaviors. They're still conscious that they're
still interacting, but when they come to a point of soberness,
they have very little recollection or no recollection of the
behaviors.

Q And is that a point where the alcoholism has become
so acute that it actually affects the cognitive functions of
the brain?

A Yes.

MR. PIKE: I have no further questions.
THE COURT: Cross-examination,
MS. GRAHAM: Yes, Judge.

CROSS-EXAMINATION
BY MS. GRAHAM:
Q Good morning.
A Morning.
Q Okay, so just so | understand, you were the counselor
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that first assessed the delendant when he came to vou for
treatment?

A Yes,

Q Is that -- okay. And when you do an assessment,
there's a lot of self-reporting by the client; is that true?

A Yes,

Q So for you to pather the information, the client
actually has to tell you the information himself --

A Yes.

Q - would that be correct? And do they fill out a
questionnaire?

A No, actually, my assessment is an oral process. 1do
the questioning.

Q  You do the questioning. And then do you document
that in some fashion?
Yes.
Okay, And is that through a report?
It's through what we call a psychosocial assessment.
Psychosocial --
Um-h'm.
-- assessment?
Yes.
Did you review that today?
No.
Beforc you came here?
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A No.

Q Okay. Now, you say -- you indicated that the
defendant was voluntarily came to you; is that correct?

A Yes.

Q Butit is true, sir, that he came to you because he
was fired from his for missing three days of work out of five;
is that correct?

MR. PIKE: Misstates the evidence, We had the
witness testify that it was a referral from the union over fo
MINDS.

THE COURT: That's correct. Sustain the objection.
BY MS. GRAHAM::

Q Ifthe client woutd have told you that he was faired
from work because he called in sick three days out of five in
one week, would you have any reason to dispute that if it's in
your report?

A No.

Q Okay. But you don't recall him telling you that?

A No.

Q Okay. The defendant indicated to you that he had
severe substance abuse; is that correct? Or that's your
determination?

A Right, that was my determination.

Q Becausc of the amount of substance he was using,
correct?
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A Right, and the history.
Q And the history. And he did indicate you the amount
ol consumption of alcohol that he was using on a daily basis,
did he not?
A Yes
Q And would — if you indicated that he was drinking,
let’s sce, five to eight quarts of beer an daily basis, would
that sound accurate?
A 1 can't answer that truthfully because I don't have
the documentation in {ront of me.
Q  You don't have any documentation in front of you
regarding his assessment today?
A No, because -
Q  Youdidn't review it beforc you came to court today
here, sir?
A No.
MR, PIKE: Your Honor, the complete copy available at
the clerld's i’ she wants to relresh his recoflection.
THE COURT: TI'll leave il up to -~
MS. GRAMAM: Well, Judge, [ don't thirk he compiled
this report so -
THE COURT: Lct's ask questions. Don't -
MS. GRAHAM: Okay.
BY MS. GRAHAM::
Q Did you review any documentation before you came 1o
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1 court here today? 1 BY MS, GRAHAM::
2 A No. 2 Q Okay. Does that refresh your recollection of
3 MS. GRAHAM: May I approach the witness? 3 anything that the defendant would have told you when he came to
4 THE COURT: Yes. 4 you for the first interview for counseling?
5 BY MS. GRAHAM:: 5 A That report or that information you have is coming
6 Q Do you recognize that? Just take a look at it. & from the detox facility.
7 A 1 puess -- | don't know if I've seen this before. 7 Q Okay.
8 Q Younever seen it? Could you just read that B A That’s not any of -
9 paragraph for me right there. 9 Q  And he was referred by you?
10 A Which one? 10 A Yes.
11 Q This paragraph starting with the diagnoses and then | 11 Q So this infonnation (hat you just read, you have no
12 that paragraph. 12 knowledge ever existed?
13 THE COURT: Is he reading it to himsel{? 13 A Well, this is the first time I've seen that documnent.
14 BY MS. GRAHAM: 14 Q Okay. Would you have any reason after reviewing this
15 Q Read it to yoursell, piease. 15 document that came from the MINDS faeility to dispute (he
16 A Oh, okay. 16 accuracy of the content of this document that I just showed
17 MR. PIKE: For the record, | haven't been shown the | 17 you?
18 document. May I approach the witness, Judge? 18 A That document is what he was presenting (o (he
19 THE COURT: Yes. 19 facility.
20 MR. PIKE: Ii's the document that defense provided. | 20 Q Okay.
21 THE COURT: Well, let — 21 A Tt does not reflect what he reporied to me.
22 MR. PIKE: Okay. 22 Q Okay. So he reporied {0 you somelhing different than
23 THE COURT: Well, let's sce -- lel's refresh Mr. 23 what you read that he would have reported to MINDS; is (hat a
24 Pike's recollection so he can fook at it. 24 correct statemenl, then?
25 THE WITNESS: Okay. 25 A Yesand no.
Page 42 Page 43
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1 Q Okay. Well,if-- 1 MS, GRAHAM: And what objection -- just so I
2 MR. PIKE: Cbjection, your Honor. 2 understand the abjection.
3 BY MS. GRAHAM:: 3 THE COURT: Why don't you restale your objection, Mr.
4 Q Would you have -- 4 Pike.
5  MR.PIKE: For purposes of cross-examination, she's 5 MR. PIKE: Thank you, your Honor. Laek of
& addressing a document that has not been introduced into 6 foundation. Lack of personal knowledge. He didn't prepare the
7 evidence, and he's offering information contained from that. 7 document. Improper foundation for impeachment based upen a
8 [f she wants to publish it, if she wants the entire records, 8 document that's not been introduced into evidence,
% we'll move for the admission of Defendant's Exhibit A, which { 9 THE COURT: That's what ['m sustaining.
10 contains all of the records so that this could be a proper 10 BY MS. GRAHAM::
11 cross-examination. 11 Q Were you asked by the defensc io provide a copy of
12 THE COURT: I'm poing to sustain the objection. Are | 12 yourevaluation of the defendant in this case?
13 vyou offering the reports? 13 A No.
14 MS, GRAHAM: Judge, may we approach? 14 Q Okay. And you neither reviewed that nor pravided it
15 THE COURT: Are you offering it? 15 tothe dafendant?
16 MS. GRAHAM: I'm not offering the document at this | 16 A No.
17 time. Ihink it's subject for impeachment, absolutety. 17 Q  And you recafled the date, though, that the defendant
18 THE COURT: Well - 18 came to you for counseling?
19 MR. PIKE: He has no personal knowledge of it. 19 A No, Idonot.
20 THE COURT: -- he didn't author it, did he? 20 Q Youdo not. Se you don't recall the date, sir; is
21 MS. GRAHAM: No, he just read it, your Hlonor. I'm | 21 that correct?
22 going to ask him -- 22 A Yes.
23 THE COURT: Well, he didn't author it, he didn't 23 Q  You don't recall what's actually in your report, your
24 direct it, he hasn't seen it before today, I'm sustaining the 24 assessmeni of the defendant at this point; is that correct?
25 objection. 25 A Yes.
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Q And you didn't review any documents before coming
here today, betfore testifying on what the delendant may have
suid 1o you regarding his problems with alcohol; is that
correct?

A Yes,

Q Okay. You referred him to MINDS; is that correct?

A No, MINDS is the group that his union utilizes [or
the EAP process, Employee Assistance Progrum.

Q@ Okoy. Exactly sir - I'm confused. What was your
involvement in the case? In his actual recovery process as
opposed to MINDS? Just if you could educate the jury on your
involvement in the process and then MINDS involvement on the
process.

A Okay. My involvement with MINDS, at that time | was
a contract employee. They would reler all assessments to me
because I was their primary alcohol and drug specialist. So
when he came to me, T did the assessment because that's
basienlly what | was supposed 1o do. 1 then after he was
refcrred to the detox facility, then I assumed responsibility
as being his primary therapist.

Q Okay. And so the reason lor his admission into MINDS
would have been reported by you?

A Achually, no, because his union referred him to minds
whom [ was a contractor with.

(Q Okay. Allripght. The document that I just showed
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you, who generates that document?

A That would be the facility at which he was admitted
to for detox because that's what it was. [t was a detox
assessment.

Q Okay. And you had nothing to do with the detox
assessment?

No.

Okay. Are you familiar with diagnosis 303.97

Yes.

And do you know if Brian was diagnosed with 303.9?
Y es, that was my primary diagnosis.

Okay. And you're aware, sir, that 30.39 (sic)
indicates that the use of alcohol despite adverse consequcnces
and distortions in thinking most notably denial is one of
those?

A Yes,

Q Yes? Would you say that the defendant was a chronic
alcoholic?

A Yes.

Q  Are you familiar with the term tolerant, sir?

A Yes

Q [fsomeone were to drink five to eight quarts of beer
on a daily basis coupled with shots of hard liquor, say for
instance vodka, would they build up a tolerance to aleohol?

A Yes.

o E 0 0 e
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Q And iolerance, sir, basically means that your ability
to fimction on alcohol is better than the average person that
doesn't drink that amount of ajcohol?

A Yes.

Q So for instance -- for example, if somebody had a BAC
of over.08 which is we've cstablished a legal limit, correct?

A Yes.

Q Their BAC could be.24,.38, and if they had a
toferance to alcohol while consuming that much alcohol on a
daily basis since their teen years, they would be able 10
function more normally than the average person on that alcohol;
is that correct?

A They -

Q The effects of alcchol -- let me rephrase.

A Okay.

Q The effects of alcohol do not affect their motor
skills as it would a person that doesn't drink that mass amount
of alcohol daily; is that correct? That's a yes or no
question.

A Okny. Could you read the question or give me the
question ngain?

Q Well, basically, you know, simply put, when somebody
has a telerance to aleohol, it's usually because they consume
masses amounts of alcohot a day; is that correet?

A No
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Q You can become tolerant to aleoho! once -- il you
consume masses of aleohol each day.

A True.

Q For several years?

A Yes.

Q And what the word tolerance means is that your motor
skills and your [unctions thut atcohol normally would effect,
lhey don't affect you like that anymore after you consume
aleohol over and over lor years and years and more and more and
maore aleohol; is that correct?

A lean't -- that's kind of a variable beeause Lhe
alcohol -- or actually, the use of that affects people
differently. Whereas a person who, lel's say has a.42 [evel or
4.2 level is still under the influence, but they may not have
any recollection of (heir abilities or their nctions. Whereas,
again, you could have less and still be functioning as well.

Q  And Lhat's basically my question. You can develop a
tolerance to aleohol.

A Oh, yes. Yes.

Q  And essentially — you know, Lhe definition of
tolerance is that it doesn't alfect you once you drink and
drink daily and daily for years and years massive amounts of
alcohol, it doesn't affect you like it would somebody Lhat
doesn't drink at all; is that a fair statement, sir?

A Yes.
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1 Q Okay. Would you have any reason to dispute your 1 agree or not?
2 earlier testimony that defendant had indicated that he never 2 A Well, [ have difficulty with answering that in that
3 had blackouls? 3 capacity.
4 A I'msorry? 4 Q  Well, would you agree or not? If you don't agree,
5 Q Would you have any reason to dispute your earlier 5 just tell me you don't agree.
& testimony lhat the defendant indicated to you that he never had | & A No, | don't agrec.
7 - that he had blackouls with alcohol? 7 Q You don't agree that somebody's sensitivity can — is
B A He did have blackouts, yes. 8 lessened if they're BAC's very high? If they're an alcoholic
9 Q He indicated to you he had blackouls? S and they consume quarts and quaris of alcohol on a daily basis
10 A Yes. 10 for several years,
11 Q If he told somebody else that he never blackouls, 11 MR. PIKE: Objection. Compound question.
12 would you have any reason to dispute that? 12 THE COURT: Sustained.
13 A No. 13 MR. PIKE: Cannot be answered with a yes or no.
14 Q Are youa member of the union, sir? You a member of | 14 THE COURT: Sustained.
15 the union? 15 MS. GRAMHAM: Court's indulgence. Would you like to
16 A Me, no. 16 stipulae to the admission of the entire packet
17 Q And how long have you been treating persons with 17 ({indiscemible)?
18 alcohol addition? 18 MR. PIKE: Yes, we have custodian ol records
13 A [ was first certified in April of 1982. 19 authentication of all the records of MINDS. They're marked --
20 Q Sothat's 23 years, 26 years ar so? 20 previously marked as Defendant Exhibils A and by stipulntion
21 A Closeto 27, yeah. 26. 21 with the State, then we'd like to have them admitted.
22 Q  And you would agree with me, sir, in those 26 years 22 THE COURT: Is that correct, State?
23 somebody has a severe problem with alcohol, as you've 23 MR SMITH: Can we review it -
24 indicated, that their sensitivity to afcohol is lessened even 24 MS. GRAMAM: That is correct.
25 ifthe BAC would be very high? I'sayes orno. Wouldyou |25 MR, SMITH: -- together real quick just to make sure.
Page 50 Page 51
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1 THE COURT: Allright. All right, it will be 1 that okay, because these pages are not numbered.
2 admitted, and what's the - just for the record, what's Lhe 2 THE COURT; All right.
3 number? 3 MR. PIKE: Absolutely.
4 MR. PIKE: A. We do need to tay a bit ofa 4 THE COURT: Why don't you show the defense counsel
5 [oundation in reference to these. Maybe if [ could have three 5 which -
6 questions on voir dire just from the -- 6 MR. PIKE: We --
7 THE COURT: Al right. 7 MS. GRAHAM: [ think they know what I'm --
8 BY MR. PIKE:: 8 MR. PIKE: We have a complete copy on this.
9 Q Sir, as a contract entployee with MINDS, you send your 9 MS. GRAHAM: --referring -
10 records to the MINDS headquarlers which is located in another | 10 THE COURT: No, I'm saying as far as the specific
11 state. 11 poge.
2 A Yes 2 MR. PIKE: What poge that she's going to use, thank
13 Q And Lhe custodian of records would prepare a copy of 13 wvou.
14 (hose and Lthen provide them pursuant to subpoena, and so these | 14 MBS, GRAHAM: I believe Mr. Pike reviewed it. It's
15 records would come from another state and would contain some | 15  the same paragraph that I showed him before.
16 much your records; is that correct? 16 MR. PIKE: Okay. And then with the Court's
17 A Yes 17 permission, I'll just approach with counsel.
18 Q Along with other records that they accumulate during 18 THE COURT: All right.
19 (he time of lreatment? 19 MR. PIKE: Thank you.
20 A Yes. 20 BY MS. GRAHAM::
21 Q Okay. Thank you. 2 Q I'm showing you, sir, a previous document that you've
22 THE COURT: AH right. Go ahead, Ms. Graham. 22 had a chance to review. It comes -- it's been admitied as
23 MS. GRAHAM: Okay. May [ approach the witness again?| 23 Delense Exhibit |. Specifically -- well, these pages are not
24 THE COURT: Yes. 24 numbered. It's patient charl. The date --
25 MS. GRAHAM: Judge, I'm going to show him my copy, is | 25 THE COURT: First, that's Delendant's A, for the
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record.
MS. GRAHAM: Yeah, Defendant's A.

BY MS. GRAHAM::

Q Patient chart, inpatient. This date is 9/30/08, 1146
a.m., that's the date on the page.

MS. GRAHAM: Iudge, for the record, the pages are not

numbered, but the date on the page is 9/30/08.
BY MS. GRAHAM::

Q  Sir, if you would -~ right there reason for
admission. You've reviewed that --
Um-h'm.
-- previously?
Right.
You want to read that out loud to the jury?
Reason for --
Or actually, you know what, you've reviewed it. Let
me fust ask you some questions. In this report, State's
Exhibit A, reason for admission, you've read iL, sir, right?

A Yes

Q Itindicates that the defendant siarted drinking at
age 17.

L >0 00

Yes.

How would that information get into this report?
He would acknowledge thal.

Okay. It's also indicates that the defendant had
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been out of control since early 20s when he was in the service.
How would that report -- how would information get into this
report?

A That would be self admit.

Q Okay. It indicates that the defendant drinks quaris
of bear, 13 per day - 13 quarts of beer per day and has drank
as much as a case a day. How would that information pet into
in report?

A Sclfrepor.

Q Defendant denies ever blacking out. How would that
get into this report?

A Sclfreport.

Q Defendant was fired from work because he called in
sick three days out of five in one week. How would that
statement get into this report, sir?

A Selfreport.

-MS. GRAHAM: May | approach the witness?
THE COURT: Yes.
BY MS. GRAHAM:

Q  Sir, I'd ask you to fook down at the bottom of the
page, ongoing risk factors. Do you see that?

A Um-h'm.

Q  Same page dated %/30/06. Does that indicate to you
that he is non-compliant with afler-care recommendations?

A Tdontknow. That -~ that may he from a prior
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trealment program. 1 have no idea because he was in compliance
when he was with me.

Q0 Okay. Itsays discharge review. Discharge review,
ongoing risk factors, non-compliant with afler-care
recommendations. Who would have written that in the report?

A The primary Lerapist of that facility.

Q Do you know who that is?

A Thave no idea.

Q  Sir, there are several - are you {amilior with these
-- 1 mean, do you cver review these documents, sir, the MINDS
documents?

A As far as on a - I'm not too sure because when I -

Q In conjunction with your trealment and with your
participation in somebedy's alcohol recovery process.

A Dol review them?

Q Yes.

A Usually il they - if they come to me, I review the
previous sesston on the plans that we had to conduct for the
next sesston, and then 1 follow up with that 1o see whether or
not compliance was done.

Q  Okay.

A And that would be the only time.

Q Now, I noticed that there are different sessions
labelled, and do you know how many sessions the MIND program
is?
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A Well, the CDIOP is I8 sessions. [nitially when they
come to us, we have five EAP sessions and then we request
additional managed care sessions after that.

Q@ And when you say EAP, what do you mean?

A Ttmeans these are sessions that are provided 1o the
member at no cost,

Q Do you know what happens during these group sessions?
Are these group sessions?
in the IOP progeam, you mean?

No, in the MIND sessions.

Well, thal's the 10P,

Oh, okay.

That's the chemical -- yes, ii's three hours of

>0 >0 >

education as well as process,

Q Okay, Three hours of education each session?

A Yes

Q Okay. And afler those sessions are - is there a
caseworker involved in each of those sessions? How does that
work?

A Well, there is a therapist who conducts the sessions,
yes.

Q Do you know how many people are involved in each
session?

A No, | don't because it varies from a daily
participation.
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1 Q Okay. And so during these group sessions you have 1 Q Okay. So during these sessions there's no blood
2 like one caseworker, usually, if you know, sir? 2 draw, no breath test?
3 A Yes. 3 A In
4 Q  And during these sessions, is -- are there like 4 Q So any report of abstaining from aleoho! would be
5 written exercises that they do or is it all kind of oral 5 selfreported?
6 presentation? & A Selfreport or observed,
7 A There are some writlen assignments that are done in 7 MS. GRAHAM: P'll pass the witness. Or actually —
8 the sessions. B MR, PIKE: It's my turn.
g Q Okay. And I noticed progress noles. Would it be 9 MS. GRAHAM: — your witness.
10 typical for o easeworker that's involved in the recovery 10 MR. PIKE: Thanks, Ijust have a few questions.
11 process during each session to notate progress? 11 MS. GRAHAM: If1 could gather my stuff --
12 A Yes. 12 MR. PIKE: Ch, you bet.
113 Q That's just something that's done on a normal basis? 13 MS. GRAHAM: - for a minute here.
14 A Yes. 14 REDIRECT EXAMINATION
15 Q Okay. And there's a couple of lines of progress [ 15 BY MR. SMITH::
16 note oneach session. 1s that just through observation, what 16 QQ 1didn't have a drink today. Sobriety isa
17 --how do they come up with those progress notes? 17 day-by-day basis or an ongoing --
iB A Usually with the group progress note. [t documents 18 MS. GRAHAM: Objection. Leading.
19 what took place, what interaction was conducted by the patient. { 19 MR. PIKE: Okay. Thank you.
20 Q Ifa progress note would indicate that a client is 20 BY MR.PIKE::
21 abstinent from alcohol, would that be something that the client § 21 Q You've heard the phrase | cannot take a drink today
22 would have to tell the therapist or would they actually perform | 22 or something similar to that, haven't you?
23 BACs at each session? 23 MS. GRAHAM: Cbjection. Leading.
24 A No. There usually is not any kind of [orensics done 24 THE COURT: Try have you heard the phrase, sir.
25 at these sessions. 25 BY MR. PIKE::
Page 58 Page 59
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1 Q Have you heard that phrase? 1 daily basis.
2 A Yes. 2 Q And by providing support, they provide a sponsor. Is
3 Q Where does that phrase come from? 3 that term a correct term?
4 A I'msormy? 1 A Yes.
5 Q Does that phrase come out of the big book for 5 Q What's a sponsor's duty?
& alcoholics anonymous? 3 A Aslunderstand, a sponser's duty is to be available
7 A That 1 choose into the to drink today? 7 for when the patient is in time ol crisis or if they are
8 Q That's the exact phrase, I'm sorry. B working on the steps of recovery, then that would be their
9 A Yes % puiding person through that process.
10 Q Okay. What does that mean to you? Does it mean that | 10 Q They're guiding their support persan?
11 alcoholism is a daily event? 11 A Yes
12 A Alcoholism is a chronic progressive illness. Once we | 12 Q And during the time that this program was on going,
13 cross the line of addition, there is no not being an alcoholic. 13 you were never informed that Victoria was an alcoholic.
14 So yes, it's an ongoing process. 14 A No, never.
i5 Q And is there a higher failure rate recidivism rate or 15 MS. GRAHAM: Objection.
16 redrinking rate among alcohols, particularly aleoholic with a 16 THE COURT: Assumes facts not in evidence.
17 long history of alcohol consumption? 17 MS. GRAHAM: Yes.
18 A Yes. 18 THE COURT: Sustained.
19 Q Soit's not uncommon for someone to maintain a period § 19 BY MR PIKE::
20 of sobriety while they're in a program and then fall off as 20 (3 She appeared to be supportive or assuming that role
21 soon as the program stops? 21 1thal would normally --
22 A Yes. 22 MS. GRAHAM: Judge, asked and answered. It exceeds
23 Q Isthat one of the reasons why alcohalics anonymous 23 the scope --
24 has daily meetings? 24 MR. PIKE: 1t -
25 A Alcoholics anonymous does provide suppor, yes,ona [ 25 MS. GRAHAM: -- of cross-examination --
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THE COURT: Overruled.
MS. GRAHAM: -- at this point.
BY MR. PIKE::

Q So Victoria would be assuming that role, that
supportive role by attending those classes?

A Yes,

Q Inorder to obtain a complete report -- well, let me
just strike that.

MR. PIKE: Court's indulgence.
BY MR. PIKE::

Q In your previous testimony you indicated that there
are certain areas that alcohol affects paople. One of them is
legal.

Yes.

One of them's employment?

Yes.

And the other one is what?

Family. -

In relationship to the employment issues, it is - if

Lo A0 0 -

an individual reports that they suffer from blackouts, does

that ofien dictate a fonger treatment program than someone who

does not?
A Yes. that would indicate there's more severity.
Q And it's not uncommon during the initial phase --
initial phases of evaluation for an alcoholic for them to
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minimize their use of alcohol.

A Yes,

Q But in this case you thought it was severe enough
that you directed Mr. O'Keefe to go into an actual detox
program?

A Yes.

MR. PIKE: Idon't have any further questions,
THE COURT: Any recross?
RECROSS-EXAMINATION
BY MS. GRAHAM::

Q How long did the detox last?

A I'would imagine from -~ anywhere from three or four
days. I'm not accurate on that.

Q And that was because he would have been intoxicated
at the time?

A Yes.

Q Okay. And sir, in your opinion -~ lel me ask you
this. Somebody who drinks 15 quarts of beer on a daily basis
for several years, would you agree ifthey drink a couple
bottles of wine one day, it probably wouldn't affect them that
much? Would you agree, yes or no?

A No.

Q Have you ever heard the term 1 can really hold my
tiquor? Have you heard the term, sir?

A Yes,
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MS. GRAHAM: Nothing further, Judge.

THE COURT: Anything, Mr. Pike?

MR. PIKE: I'm not geing to step into that box. So
no, | don't have any [urther questions. Thank you very much,
SiT.

THE COURT: Any questions from any of the jurors?
All right, thank you, sir, for your testimony. You're
instructed not to discuss your testimony with any other witness
involved in this case until in matter is finally resolved.
Thank you for your time,

THE WITNESS: Thank you.

THE COURT: Do you have another witness [or this
morning -

MS. PALM: Not until 1:30.

THE COURT: -- before the lunch break?

MR, PIKE: Not until 1:30, your Honaor, we have --

THE COURT: :307

MR, PIKE: Yes.

THE COURT: Okay, ladies and gentlemen, because of
seheduling issues, we're not able to start at 1:00. 'We'll
start at 1:30. We will start promptly at [:30. So during this
lunch recess it is your duty not to converse among yoursclves
or with anyone else on any subjeet connected with the trial or
to read, watch or listen to any report over commentary on {he
trial by any person connected with the trial or by any medium
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of information, including withont limitation newspaper,
television, radio or Internet,
And vou're not to form or express an opinion on any subject
connected with this case until this matter is finally submitted
to you. We'll see you back at 1:30. Thank you.
{Outside 1he presence of the jury)

We're outside the presence of the jury panel. 1fI
could have counsel back about 1:15. We can start working on
some of the jury instructions. 1've had an opportunity to
review.

MR. SMITH: T think it nsight take a little longer
than 15 minutes, Judge.

THE COURT; Na, we won't finish it.

MR. SMITH: Oh, okay.

THE COURT: We'll start it.

MR, SMITH: Okay.

MS. PALM: Your Honor, can we put a couple 61"[11ing.5
on the record before we break or do you want to do it when we
come back?

THE COURT: Ne, let's do this now.

MS. PALM: Qkay. I just wanted to preserve the issue
on Detective Mogg's testimony. He would have testified
recording the Franco Ardonia's (phonetic) case which was the
event number that he read. That was o case where he was one of
the detectives, Tt was a murder case. He claimed that he
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couldn't remember the murder, so they gave him a breath test,
and they did that by Detective Mogg ordering it and Officer
Lyle's (phonetic) who came and took it

So we wanted to show that they had the ability to do
that and they chose not to do it here, and that Detective
Wildemann through his training would have been aware of that
ability to do that and aware of the availability of having that
be done. 1t's part of our theory of defense that the State has
not conducted themselves properly in this case by hiding
evidence and minimizing evidence of Mr. O'Keafe's alcchol
consumption, and for that reason we don't have a quantified
number.

And that problem was enhanced by the
cross-examination of the Iast witness when they were talking
about {olerance leveis based on blood alcchol levels. 1t just
proves the point we don't have that number, and so [ think we
should have been able to present the testimony, and the Court
ruled that it was collateral. We don't believe it is. It --1
believe it was admissible as impeachment under Labado

(phonetic) because it impeaches their motives with

regard to Mr. O'Keefe and their conduct in that case and
supporis our theory of defense.

THE COURT: Mr. Smith.

MR. SMITH: Judge, there's nothing {0 suggest that
there was a motive for Detective Wildemann to order a blood
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atcohol test. 1 mean, the detective testified that that's not
protocol, and that the only time officers generally request
blood alcohol information from a defendant is when they're
charged with DUL. Obviousty, here this defendant is charped
with murder. So for themn to suggest that there was some kind
of nefarious motive or malicious intent and that's why the
detective didn't do il, it just doesn't comport with the
evidence.

Furthermore, what the detective said was that to his
lnowledge, that had never happened. Furthermore, it appears
the defense were only abie to produce one witness that we know
of [rom an event that transpired in 2007. That was the event
number. Something that happened {wo years ago that one
detective did. So it was the State's position that they were
attempting to impeach Detective Wildemann using extrinsic
evidence on a collateral issue, and that's whether or not
Detective Wildemann should have or should have not requested
BAC cvidence from the defendant.

Now, they're going to be able to argue that, so it's
also the Stale’s position that there really isn't any prejudice
anyway. They're going o be able to argue that yes, the
detective could have done it, and he chose not to for whatever
reason. The detective admitied as much on the stand.

THE COURT: And the detective testified that he
wasn't aware of or he wasn't aware of people doing that, and he
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2lso testified that there’s nurses at the jail who could

provide that service, and so, you know, the testimony with this
particubar detective here today related 1o o difTerent case,

and he just said that he's done it in a case. 1t doesn't mean

it doesn't exist and it doesn't really altack the credibility

of Detective Wildemann, So that's why | sustained the
objection. Can [ have Mr. Pike and Mr. Smith, and 1 think you
were here during -- we're off the record.

{The court recessed at 12:02:25 p.m. until 1:19:31

p.m.)
(In the presence of the jury)

THE MARSHAL: Come 1o order. Department 17 of the
Eighth Judicial District is now in session. Honorable Judge
Michael P. Villani presiding. Please be seated. Remain in
order, Let's make sure our cell phones are hurned off.

THE COURT: Mr, Pike, are -- we're outside the
presence of the jury panel, and Mr. Pike, did you have that
copy of yours with some cites?

MR. PIKE: I do, your Honor.

MR. SMITH: I'm sorry, [ don't have you guys'
instructions,

MS. PALM: We filed them.

MR. SMITH: T know.

MS. PALM: 1 only have the clean set.

THE COURT: [ have a non-annotated set. 1 have two.
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{Of#f the record colloquy).

THE COURT: T think, in ane of the packets we had, we
had an instruction about defendant testifying and what the
jury's not to consider. I just ean't locate that with a tab
here. Does someone have that handy? T just want to go over
that with the defendant at this time.

MR. SMITH: 1 think I have --

(Off the record colloquy).

MS. PALM: It's our instruction?

THE COURT: ! think you proposed i{. [ don't think
there's one of those in the Staie's packet, Has anyone found
that one yet? Here we po, P've got it.

MS. PALM: Is it in our instructions?

THE COURT: It is in Mr. Pike's. Page 30,

MS. PALM: Okay,

THE COURT: All right, Mr. O'Keele. can you please
stand up.

THE WITNESS: Yes, sir, your Honar.

THE COURT: I just want to go over this with you.
You have the right under the Constitution of the United States
of America and the Constitution of the Stale of Nevada not to
be compelled to testify in a criminal proceeding. Do you
understand that, sir?

THE WITNESS: Yes, your Honor, I do.

THE COURT: Yeu may, if you wish, give up that right
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1 and take the witness stand and testify. I you do, you will be 1 jury.

2 subject to cross-examination by one of the deputy district 2 THE WITNESS: Yes, your Honor.

3 atlorneys, and anything you say either on direct or 3 THE COURT: Okay. And sir, if you do have a prior

4 cross-examination would be fair comment for either counsel te] 4 felony convietion, you do testify on the convictions within

S address during closing argument in front of the jury. Do you 5 last ten years, you understand that State ean confront you with

6 understand that, sir? &  that conviction and that will be utilized to attack your

7 THE WITNESS: Yes, your Honor. 7 credibility, Do you understand that, sir?

g8 THE COURT: If you choose not to testify, the Court 8 THE WITNESS: Yes, your Honor,

9  will not permit the deputy district attomeys from making any | 9 THE COURT: The Siate would be allowed to ask you if
10 comment to the jury regarding the [act that you have not 10  you've been convicted of a felony or your atiorney can do this,
11 festified. Do you understand that, sir? 11 what was the felony, when did it happen, but no specific

2 THE WITNESS: Yes, sir, your Honor. 12 details of the felony can be discussed. Do you understand
13 THE COURT: And if you elect not to testify, the 13 that, sir?

14 Court will instruct the jury as follows, if your aiterney and 14 THE WITNESS: Yes, your Honor,
15 you agree as follows. This would be the instruction the Courl | 15 THE COURT: All right. I'm not going to ask you at
16 would be inclined to give. As a Constitution right of a 16 this time whether or oot you've made that decision. We'll wait
17 dcfendant in a criminal trial that he may not be compelledto | 17  until closer to the end of your case in chiel. ButI just
18 testify, Thus, the decision as to whether he should testify is 18 wanted to make sure you understand those rights, sir.
19 left to the defendant on the advice and counsel of his 19 THE WITNESS: Yes, your Honor, Thank you.
20 attorney. MR. PIKE: Your Honor, in reference 1o that, to make
21 You must not draw any inference of guilt from the a complete record, | also advised Mr. O'Keefe that if he makes
22 fact that he does not testify, nor should this fact be the election to testify at the time of this trial, by waiving
23 discussed by you or discussed by you or enter into your his right against or exercising his right to testify and not -
24 deliberations in any way. Do you understand that, sir? If let put it this way. Once he testifies, he has forever waived
25 your attorney request that instruction, I will give that 1o the the right to not testify.
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1 If the matter were to be reversed by an opinion of 1 MS. PALM: Cun we go --

2 the supreme court or a decision or any other -- or a mistrial 2 MR. PIKE: -- from the beginning?

3 oranything else that may happen in this case, having once 3 MS. PALM: -- page by page?

4 waived his right to nat testify and to testify on the stand, he 4 MR. PIKE: We've got some =
5 coannot subsequently at any subsequent trials reinvoke his right | 5 MS. PALM: Qbjections along the -

6 1o not testify because at subsequent trials his testimony -- i & MR. PIKE: -- objections before that,

7 he does not testify, his testimony would be able to be read in 7 MS. PALM; -- way,

8 by the District Attorney's Office if they desire to publish it i THE COURT: No, I was going to - 1 had some ones |

2 toany juror. % thought right off the bat.

10 So this is a one time thing, and I explained to him 10 MR. PIKE: Okay.

11 the possible consequences of that, that that is a callateral 11 MS. PALM: Oh, olay.

12 consequence if he does testify. 12 THE COURT: We're not poing to get them done now. 1
13 THE COURT: Do you understand that, sir? 13 just wanted to — like I said —

14 THE WITNESS: Yes, your Honor, and he did so. 14 MR. PIKE: Right.

15 THE COURT: Allright. All right, thank you. You 15 THE COURT: --T like to chip away at these.

16 can have a seat, sir. 15 MS. PALM: Okay.

17 THE WITNESS: Yes, vour Honor. 17 MR. PIKE: Oh, okay. It isn't relevant. It's

18 THE COURT: Thank you, Let's go over the State's 18 misstates the burden and has no relevance under these faetors.
19 packet, and there's someone's here that (indiscernible). 139 MR, SMITH: Well --

20 They're not numbered by page, obviously, but if you go to page| 20 MR. PIKE: Facts.

21 four, five, seven. I think it's seven, kt's vou are here 10 21 MR. SMITH: --1 -1 don't know if it restates the

22 determine the guilt - guill of the defendant from the evidence | 22 burden because they are here to determine the guilt meaning
23  in the case not called upon regarding any other person. Is 23 whether or not we've proven case beyond a reasonable doubt. |
24  that applicable to this case? 24 mean, they're not hiere io determine whether the defendant is

25

MR. PIKE: No. II'we could go through -
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1  becouse we proved our case. 1 instructions that T have used in every case where self-defense
2 THE COURT: Alil right, the last line of that 2 has been alleged.
3 instruction talks about even though you may believe one or more| 3 THE COURT: Okay, what's the defense view on thai?
4 persons are guilty. 4 MS. PALM: We need to find it first.
5 MR. SMITH: We can sirike that. That's just a stock 5 MR. PIKE: Mo, that appears o be consistent with
6  instruction, Judge. & Runyon.
7 THE COURT: Na, I understand. 7 THE COURT: All right. And the next one thereafier.
8 MR. SMITH: Yeah. 8 MR. PIKE: That -- well, that may — we've pot to go
) THE COURT: That's all I'm going. We don't need this 9 through the definitions of reasonable or unreasonable. We do
10 one, correct? 10  accomplish that in some of the other instructions, but that is
11 MR. SMITH: Correct. 11 acorrect statement concerning self-defense. T don't -- and
12 THE COURT: All right. T just want to hit some 12  indieating that an insufficiently or unreasonable aspect of
13 highlights that I was looking ot. 13 self-defense is a sccond degree murder -- supporis a second
14 MR. PIKE: Okay, thank you. 14  degree conviction and not a voluntary monslaughter.
15 THE COURT: Towards the end there's an instruction,a { 15 So [ can't say that it violates any case law or any
16 bear fear of death or great bodily injury is not sufficicnt to 16 statutes.
17 justify killing. Should we go through about two-thirds or 17 THE COURT: We will look at that again when we
18 three-quaricrs through the packet. Do you have a cite for 18 discuss the other self-defense instructions, Actually, let’s
19  that, Mr. Smith? 19 jump to Mr. Pike's Page 10 of his packet. Does anyone need an
20 MR. SMITH: That's straight from Renyon (phonetic). 20 --T've gol on extra copy of Mr. Pike's if anyone needs it.
21 Judge. Runyon v, State. I don't know the cite -- 21 MS. GRAHAM: Thank you, Judge.
2z THE COURT: Okay. 22 THE COURT: Pagc t0.
23 MR. SMITH: -- off the top of my head, but it's 23 MS, GRAHAM: Thank you.
24  straight out of Runyon. Runyon lists the seven instructions 24 MR. SMITH: Yeah, for the record, [ do have an
25 applicable 1o self-defense. These are the same seven 25 objection fo this instruction.
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1 THE COURT: Allright. State your objection, please. 1 MR. PIKE: Twill.
2 MR. SMITH: My objectian is that it's confusing 2 THE COURT: — more than happy, and we'll just have
3 becavse it says it you find -- if you find the State has 3 this marked as it's been offered and Court’s not going lo
4 established that the defendant has committed murder, you shalll 4 provide that. And if we can go to -
5  select the appropriate degree of murder as your verdict; Then | 5 MR, SMITH: And Judge, one more thing just in regards
G it says the crime of murder may include the crime of voluntary | &  to this instruction, 1 would note that it's the State’s
7 or involuntary manslaughter. 1 mean, it just sounds confusing. { 7  position that this is covered by the State's proposed
8 1t sounds like the jury could determine that we have, in fact, 8 instructions that describe what open murder is and that there
9  proven heyond a reasonable doubt that he's guilty of murder, 9 arc Jesser included offenses of open murder.
10  but nonetheless they can decide that it's manslaughter, too. 10 THE COURT: Well, that's what I said, I'm not giving
11 I mean, it's confusing, As written it's confusing. 11 it
12 1 understand the concept they're attempting to import upon 12 MR. SMITH: Oh, okay. Allright. Oh, I'm sorry,
13 them, but as written it is confusing. 13 Judge, I missed that part.
14 THE COURT: Mr. Pike or Ms. Palm. 14 THE COURT: Okay.
15 MR. PIKE: Probably a better way to state it that is 15 MR. SMITH: Sorry.
16 that then to go o the next line and say if you find that the 15 THE COURT: Never arpue with someone who's agreeing
17 State has not established the defendant has committed murder, § 17 with you.
18 you shall determine whether or not the State has established 18 MR. SMITH: You're right, Judpe. You're right.
19 that the defendant has committed the crime of voluntary or 19 You'reright.
20 involuntary manslaughter, And that would clear up the 20 THE COURT: Let's go te instruction 20 or Page 20.
21 language, but it certainly is -- follows the language of Lizbi 21 MR. PIKE: This is offered under Sandborn (phonetic)
22 {phonetic) versus State, 82 Nevada 183. 22 versus Staie. And [ think --
23 MR. SMITH: Judge - 23 THE COURT: 1didn"t have a cite on - because
24 THE COURT: I think the way it's written is 24 unfortunately the cite version you gave nie didn't have the
25 confusing. If you want to drafl a new one for consideration -- | 25  numbers at the bottom of the page so I'm Lrying to -
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1 MS. PALM: 107 - 1 opportunity to fee, I think the [act that he remuined in there

2 THE COURT: -~ match those up. 2 certainly is evidence that he did not, in his mind, believe

3 MS. PALM: 107 Nevada 399, 812 Pacific 2nd. 3 that he had committed a crime. So it is simply an inverse

4 THE COURT: 1073 -- 4 sialement of a case — or of un instruction that's been given

5 MS. PALM: 399 5 by the State in numerous occasions.

& MR. PIKE: 107, 395. 6 It is kind of a reverse of a standard instruction

7 THE COURT: State, have you had an opportunity to 7 we've seen, And alse the inverse of Kaljick (phonetic)

B look at that? 8 instruction number 2.32 whicl is a statement of a ~ is a

9 MR. SMITH: T have, Judge, and | will inform the 9 similar instruction to the Nevada instruction for flight.

10 Court that I read that case in ils entirety, and [ didn't sce 10 MR, SMITH: Fudge, I tried to search the case faw to
11 any case law or legal concept in that case that would support | 11 see if an instruction like this has ever been given, and 1
12 &, giving instruction -- giving this instruction at all, and b, 12 couldn't find one. 1looked at the Kaljick instruction, and it
13 giving it under these circumstances, So we did want to object{ 13 mimics our own, like Mr. Pike just stated. 1 mean, [ can

14 toit being given, lor the record. 14 appreciate the creativeness of this instruction, but I do
15 THE COURT: I'm going to review that case. Thenext} 15  object to it, for the record, and [ submit that there's no
16 oneis the non-flight. I haven't seen that one before. 16 basis for it in the ease law.
17 MR. PIKE: It— 17 THE COURT: Okay. The Court's not going to give that
18 THE COURT: It's creative, Mr. Pike. 18 instruction. And we have -- this will be the Inst one und then
19 MR. PIKE: Thank you. 19 we can call the jury in.
20 MR, SMITH: All right, we have an objection to that 20 MR. PIKE: So thot will be mnade o court exhibit --
21 one as well. 21 THE COURT: Yes, ves.
22 MR. PIKE: And honestly, I've seen the flight 22 MR. PIKE: — as ofTered -- defendant's offered -
23 instruction offered so many times. The fact that Mr, O'Keefe | 23 THE COURT: Right.
24 stayed in the location, didn't attempt to flee even afier he 24 MR. PIKE: -- but not admitied. Thank you.
25 had been discovered by private individuals and had the 25 THE COURT: Instruction 31 or Page 31. Do you havea
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1 cite for that? I didn't - and like I said, 1 didn't have an 1 THE COURT: All right, Mr. Smith.

2 opportunity to compare that the version that you pave the Z MR, SMITEH: Judge, I do have a problem with this

3 cilations on. 3 instrnction. 1do that it's eonfusing, and | do think it's

4 MR. SMITH:. And Judge - 4 covered by the other instructions.

5 MIL PIKE: Inreference to this, the «- it -« there 5 THE COURT: 1 agree. 1 think it's covered by the

6  must exist a unjon between a joint operation of an act and the € instruction I previously read. So this will be marked not

7 conduet and voluntariness as opposcd to a reaction based upon 7 given. Let's call the - are we ready?

8  training or circumstances. Voluntariness is a way of 8 MR, SMITH: Judge, well, actually 1 do - it's my

9 descrihing the actual mind set that must be produced nlong with | 2  understanding that -- and I had nddressed tiis with Mr. Pike
10 the lact there's voluntary acts and then there's mens rea that 10 previously., Butif's - as we understand, they're getting
11 involves premeditation defiberation. So voluntary aets are 11 ready to enll a Dr. Christensen wha is an ER doctor. After
12 directed towards an end. 12 that the aftemoon break we received o note with pretty much o
13 And 1 think they have to show that's just part of the 13 complete medical history ol the named victim, including, some
14 mental state and it's voluntary committed towards act. I -~ 14 prior suieide attempts.
15 other than interpreting Kaljick 3.3 -- 31.3, 1 don't have 15 So we want to either make a motion in limine right
16 Nevada case law to support that. 16 now to preclude any mention that Ms. Witmarsh ever committed
17 THE COURT: Isn't that covered by the State's 17 suicide oran offer of proof as so what this doctor is actually
18  insiructions to constitute the crime charped there must exist a 18 poing to testify to. Especially considering that she's only an
1% union or joint operation of an act {indiscernible) and the 19 ER doctor and is not noticed to talk about any of these other
20 intentto do the act? 20 things.
21 MR. PIKE: Yes, but not quite completely, and so - 21 MR, PIKE: I gave that to the State because it was a
22  and I think it does -- well, I'd request that it give more 22 note ol the medical history of the deceased, and these were the
23 definite or suggest that it gives more definite guidance to the 23 docior's notes that she put together. I don't anticipate
24 jury. IT'you feel that it's confusing or duplicative, then 24 calling her to testify about her complete medicnl history, 1
25 we'll submit it. 25  will ask her to testify about the dosages when she started on
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1  anti-depressanis because there is a question that's been 1 medication to her and therapeutic levels were supposed to be at
2 brought up by the State when they called the ME about the -~ 2 acerlain level, The amount that she had in her system when
3 whether or not the amount of medication was within the 3 she — as par of the autopsy -- exceeded that therapeutic
4 therapeutic range or not. 4 level, and that in conjunction with the alcohol possibly could
5 I'm not going to ask about suicide attempts. If they 5 have caused these eifects.
&  want to get into that, that centainly is their prerogafive. 6 1t was a new medication to her, and so I'm not going
7 But1had Dr. Christensen prepare a report specifically along 7 to get into the history of it and the fact to say that she
B thesc areas and as she was a suhstitute expert regarding 8  reviewed her complete medical history to determine when she
9 toxicology, so I plan on limiting it. This was simply some 9 sturted on these medications and when she tmnsferred to this
10  notes that were prepared by her, and [ didn't want to withhold 10 drug beeause it's important when you change medication, you
11 those from the State, so 1 gave them to him, This is just [or 11 don't know what it does to you, and she was overdosing on it
12  herrelerence if 12 during that period of time.
13 THE COURT: So she's going to testify that -- 13 I'm not going to get in the history. [ - and I gave
14 MR, PIKE: - there's any questicns. 14  that to Counsel not {o prepare them for that 1 was going fo get
15 THE COURT: -- il you're on this medication at 15 into that, but they're her notes. She may refer to them il
16 certain levels, this is the reaction? Is that - 16 they ask some -- her questions about that, but that's where I'm
17 MR. PIKE: There's certain -- 17 poing with it. And --
18 THE COURT: -- sort of sumumarizing what she's going [ 18 THE COURT: Mr. Smith.
19  to say? 15 MR, SMITH: Judge, 1 understand what Mr. Pike is
20 MR, PIKE: Right. She's poing to testify that 20 saying. However, it's our contention that, you know, the fact
21 Tbasically she -- Victoria Witmarsh had been placed on 21 that Ms, Witmarsh starled anti-depressants in 1983 isn't
22  anti-depressunts since about 1983 and that she had gone through | 22 relevant to what happened -
23  anumber of diflferent medications during that period of time. 23 THE COURT: No, no, we're not —
24 Just prior {o the time of events in question here on 24 MR. SMITH: -- in 2008.
25 QOctober 21s1, I believe, she was -- this became a new 25 THE COURT: No, this is -
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1 MR. SMITH: Well, he just said he's going to ask her 1 them here marked as an exhibit in the event that they question
2 when did she stari taking anti-depressints. 2 that. I'msimply going through because there is — when you
3 THE COURT: Okay, what you can do because yeah, we're] 3 chanpe these --
4 not going to get into that becouse T know you have other THE COURT: No, [ understand that.
5 issues, what were her other problems, et cetera. 5 MR. PIKE: -- medications - yeah.
& MR. PIKE: Oh, just the medications. & THE COURT: I'm just concerned about the foundation
1 THE COURT: But she started an the new medication 7 issue. 1 understand what you're saying, {hat there's -
8 when? B MR. PIKE: Yeah. Andthat--
9 MR, PIKE: On the 21st. October 21st. 9 THE COURT: -- you change --
10 THE COURT: Okay. Can't you ask her - I'massuming | 10 MR. PIKE: And it's just hased -- I'm just going to
11 she was treating her or examining her - that on October 21st 11 ask you reviewed her medical records, when did she start on
12 shestarted - 12 that in I'm not going to get into details of the -- what she
13 MR. SMITH: She wasn't. She wasn't treating her. 13  was being treated for or anything else. IF they want to get
14 THE CQURT: - she starled with this drug, this 14 into that, that's fine.
15 medication. And it was - 15 I'm -- but it's important to know that there was --
16 MR. PIKE: On August -- on August 5ih she was changed | 16  that she knew the deceased, Mrs. Witmarsh, had been taking
17 from Lexapro to Effexor. The target dose at that time was 113 17 anti-depressants, she was familiar with some of them, this was
18 milligrams per day. And on October 21st she started the {rial 18 anew one, and she had too much, so some of the possible
12 of Effexor with Southern Nevada Mental Health, 19 efects of that would have been this. And then I'm going lo
20 THE CQURT: Okay, How docs this doctor know? Is 20 et Dr. Christensen go because I don't want to exceed what the
21 there a foundation -- 21 purpose that [ was allowed to call her as a substitule witness
22 MR. PIKE: Through her medical -- we provided her the 22 for
23 full medical records. 23 THE COURT: All right, Smith,
24 THE COURT: Are those medical records part -- 24 MR. SMITH: Judge, [ don't think that this witness
25 MR. PIKE: We provided thiem (o the State, and wehave | 25 shouid be allowed to testify as to like the fact that she was
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on Lexapro before she started taking this, 1 don't really have
an objection to the admissibility of the efTects
(indiscernible) because 1 think ! agree with Mr. Pike that
that's relevant here. But that should be ali that's relevant.

I mean, they shouldn't - and T have to be careful
because 1 know they noticed a toxicologist, and [ — we, the
State, as a courtesy agreed to [et them substitute this ER
doctor in. But this ER doctor shouldn't be allowed to testify
to things that not only are outside ol her area expertise, but
would be oulside the expertise of a toxicologist. That's what
they noticed, o toxicologist o talk about -~ to make
interpretations regarding to the toxicity of the venlnfaxine in
her blood. Not that well, il you combine these together, these
are the types of effeels you get.

That's outside of the scope of this wilness'
knowledge, and it's oulside the scope ol a toxicologist's
knowledge.

MR. PIKE: Well --

MR. SMITH: 1 mean, they --

MS. PALM: (Indiscernible).

MR. SMITH: 1 mean, that would be more appropriate
{or say, a representative from the drug itself or a pharmacist
or something {ike that. Not just an ER doctor who's going to
be able 1o say it's my opinion that if you mix aleohel and

venlafaxine, even though 1 don't know what coneentration it was

Page 86
ROUGH DRAFT TRANSCRIPT

[ e
W oo o WO o e Wt

[
[= T, S

e
W o -

(3]
=

[ RN 6 B S A A R )

[ I S FUR at ]

and I'm not a toxicologist, but if you mix those together, the
person's going ta be aggressive, because that's exactly the
testimony that they're going to try and elicil.

MR. PIKE: And it's unusual that the State would say
that when they called a medical examiner, a doctor that doesn't
treat anybody, never prescribes medication, and they asked the
exact same questions. Now, they're a doctor, they researched
it. She testified about Dr. Christensen's report. She relied
upon that when she offered her testimony.

They want to try and keep out Dr. Christensen based
upon that when they've already allowed examination in
relationship to her report, then led them go ahead raise the
objection now. I'm happy to try this again. I-- that -- this
abjection is infuriating. It's not based in any -- it's not
based in law, it's not based in fact. I've limited everything
that this doctor was going to testify.

And medical examiner — or excuse me, emesgency
doctors, they have 1o know the effects of alcohol. They have
no know the effects of drug. They have to be able to do that
in a short triage period ol time so they dor’t put in an
adverse drug inte a patient so that they kill them by putting
in the wrong medication. 1f they put more Effexor into this
person and kill her, then certainly, what happens if the
medical examiner makes a misdiagnosis like that? Somebody
becomes alive again?
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Mo, this doctor is imminently qualified and
appropriately and significantly so, and I'm limiting it
strictly to the toxicology issues in relationship to that.

MR. SMITH: Just so I understand what you're trving
to et becouse I think 1 may be eonfused. Con you just tell me
one more -- and I'm not trying to infuriate you at all. | just
want to understand what you're putting this doctor up on the
stand Tor.

MR. PIKE: To indieate that with the amount of --
when — with the prescription when it started this was to be
the basis of her therapeutic level. The amount that was found
in her at the time that she -- the autopsy was performed was in
excess of that therapeutic level, and that directly deals with
what the medical examiner testified to.

Based upon her research and her experience as an
emergency room physician, what are the possible efTects that
the combination of alcohot and Effexor have in combination?
Not that they didn't know this -- this wasn't her patient.

Didn't know it was a new medication to this patient. Were some
af them the same ones that the last doctor had indicated.

MR. SMITH: Which -- I'm sorry, which last doetor?

MR. PIKE: The medical examiner. And that's --

THE COURT: Yeah, because the medical examiner
testified that she had therapeutie levels,

MR. PIKE: Right. And she did not. Tt was in excess
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THE COURT: Oh, all right.

MR. PIKE: -- of the therapeutic level. And we're
contesting that and certainly, we can call about her to testify

THE COURT: Okay, but —

MR. PIKE: -- regarding that, but T just -

THE COURT: -~ you need to ell --

MR. PIKE: I'm not going to pet info the history. [

THE COURT: I'm going to - okay, if you fay the
proper loundation that this ER docior knows what the
interactions are, okay —

MR. PIKE: She did the same research that the other

THE COURT: Well -

MR. PIKE: -- doctor did.

THE COURT: - if you lay that foundation what the
adverse reactions are, okay —

MR. SMITH: Potential adverse reactions.

MR. PIKE: Right.

THE COURT: Right, potential. And then on cross you
can say well, you don't know -- not everyone gets these
reactions.

MR. SMITH: Okay. I gotit.
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MR. PIKE: And I'm not geing to try and bring in any
medical records —

MR. SMITH: And that's what I'm concerned about and
talk about prior suicide and how long she's been on
anti-depressant and what anti-depressant she was an before
venlafixine.

THE COURT: So Mr. Pike, what I'd like you 1o do is
you or Ms, Palm can talk to the doctor. She's not going to
blurt that out. You're not going to ask her thot. You're not
going to ask her how long she was on this other medication.
You can say on September 11th, as far as your review of her
records, she swiiched to Effexor.

MR. PIKE: Okay.

THE COURT: And then you move lorward.

MR. PIKE: All right.

MR. SMITH: Can we say that she began Effexor, Judge,
because it implies that she was on --

MR. PIKE: That's just fine. I'lf use langunge.

THE COURT: Okny.

MR. PIKE: And I've already cautioned her because 1
told the State 1'm not calling her for the past history, Just
the -- this medical --

THE COURT: Okay, can you — before you call her --
i5 she the next witness?

MR. PIKE: She's the next witness.
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THE COURT: Then why don't you just —

MR PIKE; Okay.

THE COURT: -- lay the ground rutes for her. All
right.

MR, PIKE: Okay, do you want to po ahead and put the
witness on the stand? We're ready?

THE COURT: Sure. And you spoke ta the doclor about
parameters?

(In the presence ol the jury)

THE MARSHAL: Officers and members of court,
Department 17 jurors. You may be seated, ladies and gentlemen.
Let's make sure our cell phones are tumed ofT, please.

THE COURT; All right, Mr, Pike, please call your
next witness.

THE WITNESS: Dr. Tawni Christensen.

THE CLERK: Please raise your right hand,

DR. TAWHNI CHRESTENSEN, DEFENDANTS WITHESS, SWORN

THE CLERK: Please be seated. Will you please state
your name and spell it for the record,

THE WITNESS: Tawni Christensen, T-a-w-n-i. Last
name's Christensen, C-h-r-i-5-t-¢-n-s-e-n.

THE COURT: Go ahead, Mr, Pike.

DIRECT EXAMINATION
BY MR PIKE:
(2 Dr. Christensen, are you a doctor here in Las Vepas,
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Nevada?
Yes, I am.
And what type of a physician are you?
Emergency medicine physician.
And where did you receive your medical training?
I went to medical school in Cincinnati, Ohio.
When did you graduate?
I graduated in 1990, and then [ went to -- 1994, and
then 1 went to an emergency medicine residency in Tueson, and
that was from 1994 to 1997.

Q When did you come 1o Las Vegas to begin practice in

OO0

medication? Or excuse me, practicing medicine.
A 2002,
Q And you arc licensed within the state of Nevada?
A Yes,Iam.
Q  You have any areas of specialities?
A Emergency medicine speciality.

Q As part of your work in emergency -- or excuse me, as
an emergency physician, is -- you have to be able to identify
different drugs within a patient?

A Yes, I do.

Q You have to be able it determine any possible
reactions that a patient may be having to a drug?

A Yes, I do.

Q And this would include both beneficial and adverse
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effects that may be occasioned by the use of drugs?

A Correct.

Q Inaddition to that, do you see — in the cmergency
room do you see people there that are there because of the
affeets of alcohol?

A Yes, I do.

Q And as a result of that, you have to be familiar
alsa, with the effect of alcohol upon individuals.

A Yes.

Q Have you ever had oceasion to testify as an expert
before in the state of Nevada?

A No.
Q Okay. Is this your first time testifying --
A Yes.

Q -~ before - gkay.
MR. PIKE: Based upon her qualifications, your Honor,
I'd ask that she be allowed to offer her opinions in
{(indiscernible).
MR. SMITH: Judge, I have no objection.
THE COURT: All right,
MR. PIKE: Thank you.
BY MR. PIKE::
Q You wete retained by my office in order to revicw the
possibie effects of the combination of Effexor and alcohol; is
that correct?
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1 A Yes. 1 A 990 nanoprams per millilifer,
2 Q And in this case you have never met Brian O'Keefear | 2 Q  Was that different than what you would expect that
3 Victoria Witmarsh, have you? 3 the normal target dose would have rendered within her systern?
4 A No. 4 A They showed a target dose for the 150 milligram per
3 Q You were provided records of -- 1o show that Mrs. 5 day should have a peek plasma level at 93 to 330 nanograms per
&  Witmarsh on the date of her death was prescribed Effexorasa| €6  day.
7 medication -- 7 () So if math serves me correet, the dosage that she had
8 A Correct. 8  wasaboul three times that ol her target dosage?
9 Q --isthat correct? And will you identify for the a A Yes.
10 jury what that type of a medication is. 10 (} In addition to thai at the time of the autopsy, Ler
11 A lt'san SSNRI. It's a selected serotonin 11 blood alcohol was found to be .24,
2 norepinephrine reuptake inhibitor. [t's for depression. 12 A Yes
13 @ And alcohol, what kind of drug is that? 13 Q Is that correci?
14 A It's - has depressing qualities to it. If's a 14 A Yes.
15 central nervous system depressant. 15 () What would you consider the possible effects upon u
le Q  You were able to ascertain as to the dosage amount 16 person of having an afcohelic level -- or excuse me, an alcohol
17 that was prescribed for Mrs. Witmarsh prior to the time of her | 17 level 0£.247
18 death, weren't you? 18 A Very conceming, very drowsy, concerns aboul
19 A Yes. 19 protecting her airway, difficulty walking, confusion.
20 ) What was dosage that was prescribed to her? 20 Q) And during your preparation or reviewing the medical
21 A She was to meet a target dose of 150 miiligrams per 21 rcporis in relationship to this, were you able to find out any
22 day. 22  possible adverse reactions of combining Effexer with aleohol?
23 () Okay. Now, the autopsy showed that she had a certain § 23 A Yes. Inhigh amounts it can cause -- affect the
24 level of Effexor within her system. How much was in her 24  heart, can lead eardiac arrhythmias that can be fatal. 1 can
25 system? 25 also lead to a syndrome called serotonin syndrome. It can
Page 94 Page 95
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1 cause seizures. It can cause some high blood pressure 1 looking for those things.
2 problems. 2 ( Thank you very much, Dr. Christensen.
3 @ Can it cause anxiety? 3 MR, PIKE: I have no further questions.
q A It can cause anxiety, confusion. 4 CROSS-EXAMINATION
5 Q Anger? 5 BY MR.SMITH::
G A Potentially. 6 Q Good morning, doctor, Now, as Mr. Pike just asked
7 MR, SMITH: Objection ta the leading. 7 you, you testified that you have no idea -~ actually strike
8 MR. PIKE: I'm sorry. B that Is if — would it be your testimeny, then, that you have
9 THE COURT: Sustained. 9 no idea as to what side effects may are may not have affected
10 MR. PIKE: Thank you, 10 Victoria Witmarsh; is that correct?
11 BY MR. PIKE:: 11 A Tdid not physically cxamine her, but just cutting
12 Q Now, and [rom the research that you did -- the 12  the high alcohot level with the high level of Effexor in her
13 research that you conducted, that was done through medical 13 system, putling that combinatier, there can be possible sice
14 documents or reports, what did you review in determining the | 14 effects that come {rom that.
15 adverse -- possible adverse elfects? 15 Q Sure, okay. My question is is you don't know --
16 A Ireviewed some of my emergency medicine textbooks,] 16  actually, let back up. Can you tell me, again, what the
17 and then I also have an article about Effexor. I's a summary | 17  paossible side ffects of Effexor are.
18 of basis for regulatory position related to the Effexor. 1B A Inlower — in high dosages, like what she had, you
19 Q Andyou did not have an opportunity to treat either 19 can run into some cardliac arrhythmias, you can have seizures,
20 --or{o treat Mrs. Wilmarsh, so you don't know which, ifany | 20 you can have a situation called serotonin syndrome, you can
21 of these effects may have affected her with this dosage. 21 have high blood pressure. She — confusion, central nervous
22 A Correct. 22  gystem depression.
23 () But those are possible adverse side effects that that 23 Q Okay.
24 combination may have occurred - may have caused? 24 A Anxiety.
25 A If she were ta come into the emergency room, I'd be 25 Q How about what are the normal side effects of the
Page 96 Page 97
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drug?

A It'sinitially they can cause some tremors, some
anxiety, there's some constipation. It's a long list of
initin] side effects that the person can become more resistant
to as time poes on after they've been on the medicine {or
awhile.

Q Okay. And you'd agree that practically every drug
has a side effect or potential side effect?

A True.

Q And you'd agree with me that nol every side effect
affects every person who {akes a drug?

A Right.

Q And you'd agree with me that despite your
assumptions, you really have no way of knowing what, if’ any,
side effects may or may not have affected Victoria Witmarsh?

A Just the concerns that the levels that were in her
system were beyond what her normal therapeutic dosage was.

Q Okay, let's talk ahout that. What types of
references did you review in order to determine what the
therapeutie level was?

A Her autopsy report,

Q Okay. But I mean, what types of documents did you
consult to establish what the baseline was?

A Her baseling medication.

Q No. Okay.
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A Her haseline level.

Q Right

A Okay.

Q  What would be the normal fevel?

A Right. Her dosage actualty was 150 milligrams per
day.

Q Okay.

A And il'you were to call up poison contral center
they're goinp to deal more with the dosages that a person
takes. Not with serum levels.

Q Okay.

A Yeah.

Q When Mr. Pike asked you what would be the normal
level of, [ believe you said it was nanograms per milliliter.

A True

@ Do you recall what that answer was?

A Yes.

0  What was it?

A TFor her level of 150 milligrams per day, her peck
plasma Jevel should have been 93 to 334 nanograms per day.
Q Okay. Well, now, let’s talk about the actual report,

the autopsy report. You reviewed that, correct?

A Yes

Q Okay. Let me pet it so that we're on the same page.
And then specifically referring to the toxicology report that
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presumably you fooked at.

A Yes.

Q  And that says that the level in her system was 990
nanograms per milliliter; is that correct?

A Yes.

Q And vou're saying that a peek dosage or excuse me,
you would expect a therapeutic dosage to be 93 10 334 nanogranis
per day, so I'm a bit confused because it sounds lke ure we
comparing apples to oranges?

A Do you have the laboratory results —

Q  Yes, [do?

A --that are a part of the - for the purpose the 150
milligrams per day it says that she should be at 93 to 334
nanograms per milliliter,

Q  Okay. Now -

A But then she’s at 990 nanograms per millifiter.

Q Okay. I'm confused. I just want to make sure that
we're on the same page.

A Okay.

Q@ Are you -- you're looking at the report {rom Quest
Diagnostics; fs that correct?

A Yes.

Q Okay. And that says that the amount of venlafaxine
in her system at the time of death was 990 nanoprams per
milliliter,
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A Right

Q Okay. And then you're suying that you did some
independent research where you discovered that the therapeutic
fevels [or o person taking 150 milligrams of venlalaxine -

A Right,

Q - per day was 93 40 334 nanograms per day. That's
what you initially said.

A Right, here's it's 90 - it's on this 93 ta 334
nanograms per milliliter.

Q  Okay, so that was just kind of a mistake when you
said nanograms per day?

A That should be nanograms per milliliter.

Q So again, that was a mistake?

A I'd like to correct that to milliliters.

Q Okay. Now, incidentally, what document were you
referencing to arrive at the information of the 93 to 334
nanograms per milkiliter?

A I'm using the Quest range that they give.

Q Okay. Okay, did you consult any other outside
{reatises or reporis or anything like that?

A 1 did do an Internet search and 1 olso called poison
control.

Q Okay. Are you familiar with -- as an ER physician
and a former medical student, are you familiar with a treatise
called the Disposition of Toxic Drugs and Chemicals in Man?
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A Isthat from a certain textbook or --

Q Well, it's a treatise that -- [ mean, have you --
strike this. I mean, excuse me, strike that, We've heard
testimony from a medical examiner that a treatise calted the
Disposition of Toxic Drugs and Chemicals in Man is a commonly
accepted and referenced textbook in the medical profession.
Waould you have any reason to dispute that?

A 'm assuming you're speaking the truth on that.

Q  Okay,

A But there's a lot of difTerent toxicolopy books that
people will study in medical schoof and residency.

() Okay. Did you consult any of these textboolks?

A T essentially looked at the Internet and | also
talked to a specialist at poison control,

Q Okay, Have you ever heard of a publication calied
Winicks Drug and Chemical Blood Level Data (phonetic)?

A No.

Q  Sojust so'm clear, the only things that you did to
try and determine the therapeutic level was to fook on the
Internet and call o person at a poison control cenfer?

A Well, I alse looked through some emerpency medicine
texthooks also.

Q Olay, and what -

A And how | would treat a patient that come into the
emergeney room with this kind of everdose.
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Q Okay. Now, okay, you just said overdose. Sois it
now your opinion that the [evel was actually a level of
overdose?

A 1think it's beyond what her normal daily regimen
was, It's excessively high.

Q According to the person af the poison contrel center
and the Internet?

A And her levels that were taken at Quest Laboratory.

Q Okay.

MR, SMITH: Court's indulgence, Judge.
BY MR, SMITH::

Q Ma'am, are you aware of, excuse me, the cause of
death of Victoria Witmarsh in this case?

A 1did look at the autopsy report.

Q And you'd agree that il's not due to an overdose?

A The autopsy report said it was a single stab wound.

Q Okay.

MR. SMITH: No further questions.
THE COURT: Any redirect?
MR, PIKE: Yes, please.
REDIRECT EXAMINATION
BY MR. PIKE::

Q Thank you, Dr. Christensen. And the term overdose
may mean that an individual is laking an excess of the
prescribed amount? Ts that yes?
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A Yes,

(3 Since they're recording everything here. And so
based upon your evaluation and your research, the -- certainly
the medication amount that was in Mrs. Witmarsh body at the
time of the autopsy was in excess of her prescribed amount?

A Yes.

Q That was consistent with a report of Quest
Diapnostics; is that correct?

A That's right. They have refzrence ranges that they
list underneath that -- her high dose.

Q Okay. And for the record, because the autopsy report

has not been introduced into evidence, the Quest Diagnostics is

a company here in town that examines or determines level of
blood or levels of aleohal, chemical or drugs in blood; is that
correct?

A Comecl,

Q And, in fact, you wilt often send out specimens to be
analyzed by Quest Dingnostics and you rely upon them?

A That's right, and you have 1o know what those
reference ranges are on these specialized tests.

(@ And so Quesl Diagnostics the reports that you
received them just simifar to that report that's attached Lo
the autopsy, they inejude on that the amount that should be or
is penerally aflowable of that drug in the biood as part of the
report.
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A That's true.

Q And that report that was part of the autopsy bat was
done in this case indicated also that it was an overdose.

A It's much higher than what her daily should have
been.

Q And in addition to determining whether or not
something is also an overdose, you not only look to the actual
drug that is involved, but something that's called a
metabolite.

A Yes,

Q What is a metabolite?

A It's the breakdown product much the initial
medication, and that was high also.

Q Okay, So youactually have the drug and then the
metabolite is kind of like the trail of what is done witb that,
How much of the metabolite of the Effexor was in the blood
specimen that was retrieved [fom Victoria Witmarsh's body at
the time of the nutopsy?

A 1t snys 870 nanograms per milliliter.

Q And what should have been the level of that?

A It should have been 85 to 472 nanograms per
milliliter.

Q And that's consistent with the report from Quest
Diagnostics also?

A That's right.
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1 MR, PIKE: Thank you. I have no further questions. 1 Q Can you teli us what it says?
2 THE COURT: Any recross? 2 A Tt says it has mifligrams percent 01,007 {0.393, and
3 MR. SMITH: May I approach the witness, Judge? 3 (hen a micrograms per millititer at.07 to 3.93.
4 THE COURT: Yes. 1 Q Okay. So this says (hat the therapeutic levels of
5 RECROSS-EXAMINATION 5 Eftexor is.007 — the range at jeast is.007 1o 3.93 micrograms
6 BY MR. SMITH:: 6  per milliliters; is that correct?
7 Q Ma'am, I'm showing you a pape of a Winicks Drug and { 7 A Yes.
8 Chemical Blood Level Data 2001, Do you see the line -- f Q Okay. Now, we could actually convert that {o
% actually, I apologize. % nanograms per milliliter by doing some simple Algebra; would
10 MR, PIKE: That's -- okay. 10 you agree?
11 MR. SMITH: Let me show -- I'm sorry. 11 A Yes.
12 MR. PIKE: That's okay. 12 Q Okay. Let'siry and do Lthat. Okay. So we have.007
13 BY MR. SMITH:: 13 to3.93, and (hat's the sign for mierograms, correct?
14 @ Showing you a page out of Winicks Drug and Chemical| 14 Actually, let me zoom in on this. Micrograms per milliliter.
15 Blood Level Data 2001 edition. Do you see that there's aline | 15 s Lhat -~ does thot is scem accurate?
16 that talks about the therapeutic or normal levels of a person 16 A Yeal, whatever is on your -
17 toking Effexor? 17 Q OQkay.
18 A Yes. 18 A —chart there.
19 Q  And do you see that there's actually a column where 18 Q And would you agree that there are 1,000 nanograms in
20 it has the therapeutic or normal Jevels of Effexor in the body | 20 1 microgram?
21 for microgram -- excuse me, yeah that is micrograms. 21 A Yes.
22 Micrograms per mililiter? 22 Q Olay. Sowe have 1,000 nanograms equals 1 microgram.
23 A Okay. 23 So in order for us to figure out -- in order for us to change
24 Q Do you see that? 24  this 1o represent what would be -- and actually, T wrote Lhis
25 A Yes. 25 wrong. Itshould be (indiscemible). And what would be
Page 106 Page 107
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1 nanograms, we would simply, using the rules of Algebra and 1 THE COURT: Mr. Pike will ask you any questions.
2 multiplication, have to multiply these numbers by 1,000. Woutd| 2 FURTHER REDIRECT EXAMINATION
3 you agrec? 3 BY MR PIKE:
4 A Yes. 4 Q And in relationship to that, you have additional
5 Q Okay. And if we do that -- and this should be.07. 5 information that - to finish answering the question --
&  That was wrong. The simplest way to do that is to simply move | & A 1just noticed on --
7 the decimal point over three points, comrect? 7 Q - from the DA?
8 A Cormect. B A --his chart that it never had any toxic level, so
9 Q Okay. So if we do that, one, two, three, that's 70, 9 was that to say that then a patient could just take whatever
10  and then with the 3.93, we move that over one, hwo, three, 1C they want and there is no toxic fevel.
11 that's 3930, so that gives us 70 o 3930 micro grams per 11 (Q And in a situation like this, then, where you're
12 milliliter. Would you agree with those calculations? 12 relying upon an individual to self-regulate their dosage, we
13 A That seems reasonable, 13 know that Mrs, Witmarsh exceeded her prescribed amount, based
14 Q Okay. So then basicaily, according to Winicks Drug 14  ypon the smount that was inside of her body. [s that yes?
15 pnd Chemieal Rlood Levef Data, which is apparently acceptable { 15 A Yes.
16  authority, the therapeutic level i5.07 to 3.93 micrograms per 16 Q We know that there is a potential range of ncceptable
17 milliliter which converted to 70 to 3,930 micragrams per 17 levels, and that's for the entire human population that may
18 milliliter, correct? 18  take this drup.
19 A Corect. 19 A That's correct. They didn't look at her risk
20 Q And we've already heurd testimony that Vietoria's was 20 {actors.
21 somewhere in the 900 ranpe, right? 21 Q  She had risk factors that would have militated -
22 A Right. 22 that would have made her toxic level much iower, such as
23 MR. SMITH: No further questions. 23 curhosis of the liver.
24 THE WITNESS: But1--1 had one -- z24 A Corrcct, because it's broken down by the liver and
25 MR. SMITH: Your atiomey -- 25  Lhe kidney.
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Q@  And Hepatitis C.
MR. SMITH: T'm poing to object to the leading --
MR. PIKE: He opened the door.
THE COURT: No, he's --
MR. SMITH: I'm going to object 1o the leading.
THE COURT: -- objecting to the leading nature of the
question. I'm going to sustain the objection. Just ask it in
a different way.
MR. PIKE: All right, thank you.
BY MR. PIKE::

Q And what are the -- what are some of the things that
would have from her medical condition, medical, strictly
medical condition, that would have reduced the amount that she
could tolerate in her body?

A Her liver dysfunction could have deereased her
ability to break down the Effexor, plus's it also
confraindicated to be drinking alcoho! with Effexor.

(Q  And in addition -- so the amount that was shown you,
the diagram, for this to have any real meaning in the cose at
bar, would you have to take these amounts and say plus a.24
alcohol, and thai would give you a real basis for the potential
overdosc amount in this case?

A Correct,

Q In addition to that, the amount that a 334 pound man
may take because apparently there's nothing in that report
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regarding weight, would be very different than what the woman
that weighed approximately 100 pounds could take.

A Caorrect.

MR, PIKE: Nothing further.
THE COURT: Mr. Smith.
MR. SMITH: Bricfly.
FURTHER RECROSS-EXAMINATION
BY MR. SMITH::

Q Ma'am, but you would apree, however, that this is a
range with a minitnum range and a maximum range, correct?

A Ttdoesn't bave any maximum range beeause it has no
level -- it has no information under the toxie, If someone
were 1o toke foo much of it, it has -- see the stars? It never
lists anything lor the loxic level,

Q Okay. Ifl -~

MR, SMITH: May | approach the -~

THE COURT: Yecs.

MR. SMITH: Actually, let me show defense counsel.
May 1 approach the witness, Judge?

THE COURT: Yes.
BY MR. SMITH:

() Ma'am, I'm showing you a page [fom the Disposition of
Toxic Drugs und Chemicals in Man, the 8th edition. AndI'd
like you to read this highlighted portion.

A The average femoral blood venlafaxine concentration
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in five deaths attributed solely to venlafaxine intoxication
was 41 milligrams per kiter,

Q Now, would you agree hat that would provide a useful
standard of comparison as o delermine what kind of levels of
venlafaxine we might expect to find in Lthe blood of someone who
was taking it at a toxic level?

MR. PIKE: Your Honor, F'd object to the question.

It's irrelevant to the case at bar because it does not add in
the effects of alcohol and (ke synergistic effect of the
aleohol --

THE COURT: Well, Fm --

MR. PIKE: -- and Lhis drug that's been indicated.

THE COURT: I'm going lo overrule the objection
because I'll ket you follow up on this issue, il you want to,
because T think she has to do one step at a time.

MR. PIKE: Thank you.

THE WITNESS: It doesn't go into the dose that the
person took, though, on here.

BY MR. SMITH::

Q well—-

A Tt goes into a blood level, and most the time with
case reports, you're looking at what dose did the person take
to have a falal outcome.

Q So, okay, 1 understand your answer, but - so i{'s
your testimony (hat this does not provide any basis [or
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comparison whatsoever to determine what types of levels we
might expect in a person who's actually taking the drug at a
toxic level?

A Well, this could be used as -~ this is a case report,
but there's a wide rarge in what people can take, and there can
be deaths at a dosage of 2 prams, was one of the lowest dosage
that killed a person, but then some peaple can live at taking
S0 prams.

Q Okay.

A Yeah

Q But that did say 41 milligrams per liter?

A Yes.

Q Okay. Andene of the things that you said was that
the information that 1 showed you didn't take into account the
synergistic possibilities combining the two together as they
were of alcohol and venlalaxine; is that correct?

A 1didn't read the whole article, but I -- is that one
talking about --

Q No, I'm talking about --

A -- the alcohol?

Q -~ what you said on the stand.

MR. PIKE: She didn't say that. That was the
testimony of Mr, Paisano in my argument.
MR. SMITH: No, ! think she -- [ think -
THE COURT: Well, why don't you ask her if that's
Page 113
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what she said, and we ean go from there.
MR. SMITH: Okay.
BY MR. SMITH::

Q In your opinion, what are the potential side effects
{rom combining venlafaxine and alcohol?

A In central nervous system depression. in high
amounts, seizures, cardiac arrhythmias serotonin syndrome are
some of the things that can happen.

Q And you said, in fact, your research revealed that
the two were contraindicated: is that correct?

A They're not supposed to be -- it's - you're not
supposed to drink atcchol when you're taking Effexor,

Q And isn't it a [act that the danger of doing that is
actually that the combination of the two might alfect a
person's motor skills more so than each one separately?

A Tt would affect her whole bady 1o include her central
nervous system also.

(3 Sois thai a yes?

A Wouldn't just the tact one parl of her body that will
just == not just her motor skills. It would like her movement,
Tt would be other things also.

Q Okay. But motor skills including one of them?

A Yes

Q Thank you, doctor, I appreciate it.

THE COURT: All righi.
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FURTHER REDIRECT EXAMINATION
BY MR. PIKE::
(0 In high amounts, then, from the evidence that's been
presented, this drug is polential toxic.
A Ttcan be toxic. H's - the range at whieh it's
taxic is hard (o delermine, but some people can't tolerate {00
much of it, and in come by nation with alcohol, it could be a
real problem.
Q  And alcohol can in itself be death producing or toxic
also.
A That's lrue,
0 Okay.
MR. PIKE: Nothing further. Thank you.
THE COURT: Actually, 1 have a question, doetor. IT
you can just define for us the phrase toxic as it relates to
the medication that she was taking,
THE WITNESS: It's just Lhat the leve] that they
found in her system on her nutopsy was higher than what her
daily dose would bave been. And so usually -- and then her
alcohol was much higher than just a one or two glasses of
aleohol. She had a very high amount in her sysiem, so loxicity
can be a Jew extra pills or it can be a lorge amount ol pills
and other substances. So il's whenever you're affccted
adversely by a substance, it can be referred to as foxic.
THE COURT: Any lollow-up, Mr. Smith to my question?
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MR. SMITH: No, Judge.

MR. PIKE: No.

THE COURT: All right.

MR PIKE: No, your Honor.

THE COURT: Counsel approach. We have two questions
from the jurors.

(Off=record bench conlerence).

THE COURT; Doetor, under our rules, we're aliowed to
- our jurors are atlowed 10 ask questions of witnesses, and we
lave two questions from one of our jurors here, and they may be
somewhat related. We'll leave that up 1o you if they are or
not. 'l ask bolly ai the same timg -~

THE WITNESS: Okay,

THE COURT; -- and you can answer them how you feel
it would he appropriate. Would cirrhosis of the liver cause
the drug, Effexor, to move slower through Lhe system? The next
question, the amount in her system, could it be attribuled to
tie tver nat processing it instead of taking too much?

THE WITNESS: Cirrhosis of the liver can afTect the
breakdown of Effexor, but she actually was on a fower dose the
maximum dose. The maximum dose per day was 375 milligrams and
Lhey actuatty had decreased that to only put her on £50
milligrams per day as a tar get.

So 1 would hape Lhat her liver would be able to break
tlown that lower dose Lhat she was supposed to be taking. If
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she was taking extra doses because she has a history of taking
extra doses when she's stressed, then that would clevate her
levels. And I attributed more of what they [ound in her system
al autopsy as taking much more than her daily dose.
THE COURT: Any [ollow-up, Mr. Smith?
MR. SMITH: Judge, the answer was rather
non-responsive.
THE COURT: Okay, well follow up.
FURTHER RECROSS-EXAMINATION
BY MR. SMITH::
Q Can you answer the question directly? I believe --
THE COURT; Maoybe she -- maybe there's --
BY MR, SMITH::
Q Right but the question was, and 1 don't want to try
and do the yes or no, but the question was could Mrs. Witmarsh
Hver condition contribute to how her body processed the
venlalaxine?
A T could, but her dose had already been decreascd to
the 50 percent. Anyone in - with renal or -~ with renal
failure or liver conditions, they would actually go with » much
lower dose, target dose, and she was on a lower target dose.
She was not ot the maxinunt dosc.
Q Okay.
A Sol attributed most of her high dose that was found
at autopsy to taking too much.
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1 Q Olay. And that's what you did, but the answer is 1 BY MS. PALM::

2 that yes, her liver could have, in [act, affected her ability 2 Q Good afternoon, Mr. Schiro.

3 o process the drug? 3 A Geod afternoon.

4 A The liver is involved in the breakdown of Eflexor. 4 Q Can you please tcll the jury what your professien is?

5 Q Thank you, 5 A I'm a forensic scientist.

6 THE COURT: Mr. Pike. 6 Q And how long have you been a forensic scientist?

7 MR. PIKE: Nothing further, 7 A Over 20 years,

8 THE COURT: Any other questions lrom the jurors? All 8 Q Can you explain what a forensic scientist is?

9 right, thank you, doctor, You're instructed not to discuss 9 A A forensic scientist, much like you see on TV, takes
10  yours testimony with any other witness involved in this case 10 evidence, examines evidence, does scienlific tests on the
11 until this mater is finally resolved. Thank you for your 11 evidence, and draws conclusions based on that evidence.
12 time, 12 Q Do you specialize in that field?

13 THE WITNESS: Okay. Thanks. 13 A Yes.
14 THE COURT: Delense, please calt your next witness. 14 Q Do you specialize in any other fields?
1s MR. FIKE: George Schiro. Released Dr. Christensen 15 A Primarily my areas of speciality are primarily DNA
16 from her sabpoena at this time. 16 analysis, crime scene investigation, crime scene
17 THE MARSHAL: U you'll remain standing, please, 17 reconstruction, bloodstain pattern analysis and shoe print
1B Raise your right hand and lace the clerk. 18 identification.
18 DR. GEORGE SCHIRQO, DEFENDANT'S WITNESS, SWORN | 19 Q Okay. I'dlike to tafk ahout your training and
20 THE CLERK: Please be seated, Will you please state 20 experience for a minute. Can you tell the jury what your
21 your name and spell it for Uke record. 21 education is.
22 THE WITNESS: My name is George Schiro, that's 22 A Yes. | have a bachelor of science degree in
23 S-ciriro. 23 microbiology from Louisiana State University. AndLhavea
24 THE CLERK: Thank you. 24 master of science degree in industrial chemistry and forensic
25 DIRECT EXAMINATION 25 science from the University of Central Florida.
Page 118 Page 119
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1 Q And are you a member ol any professional groups? 1 Police Crime Laboratory. 1 continued working in the area of
2 A Yes. I'm a fellow of the American Academy of 2 serology and also became part of their erime scene
3 Forensic Sciences. I'm a member of the International Society 3 investigation time. So we would get called out anywhere in the
4 of Forensic Cencties. T'm a member ol the Association of Crime 4 state any hour to go work o crime scene.

5  Scene Reconstruction, I'm a fellow of the American Board ol 5 Continued working in serology and then probably my
6 Criminalistics. I'm on the American Society of Testing & last lhree years | was there bepan sefting up the DNA labs at
7 Materials E30 Committee on Forensic Science Standards. T'm 7 the state police, validated all the systems, trained the
8  [ormer chairman and current fellow in the Association of 8 personnel, and then in 2000 -- at the beginning of 2002 | was
9 Forensic DNA Analysts and Administrators. I'm a member ofthe | @ hired by the Acadiana (phonetic) erime lab to be their DNA
10 Soputhern Association of Forensic Scieatists, the Louisiana 10 1technical leader. And I've been there == that's where ]

11 Association of Forensic Scientists und the Louisiana 11 currenily work and have been there ever since, and T continue
12 Association of Scientific Crime Investigators. 12 {0 do DNA analysis and crime scene investigation ut the

13 Q Okay, can you tell the jury about your experience 13 Acadiana erime [ab.

14 working as a forensic scientist? 14 @ And is the lab you're eurrently working for

15 A Yes, | began over 20 years ago, 1 started off in 15 accredited?

16 Jellerson Parish Sheriff's Office Crime Lab which is n crime 16 A Yes.

17 iaboratory located just outside of New Orleans. [ began 17 @ Have you testified in a court of law before?

18  working in what's known as general criminalistics, and that's 18 A Yes

19 things like marijuana analysis, arson analysis, gunshot residuc 19 Q  What jurisdietions?

20 detection, shows sort of things. 290 A I'vetestified over 140 times in 29 parishes in

21 After doing that for about a year and a half], was 21 Louisiann. We don't have counties. We have to be difierent,
22 moved into the serology section which is the analysis of blood 22 we have parishes. So 29 parishes in Louisiana. I've testified
23  and body Muids and trying to determine if it may have come 23 in federal court, two Louisiona city courts. ['ve also

24 from a victim or a suspect. After working there for about 24 ({estified in Lee County, Floridu; St. Louis County, Missouri;
25 three and a half years, | was hired by the Louisiana State 25 Pope County, Arkansas; Washington County, Mississippi; San
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Bemardine County, California; and here in Clark County,
Nevada.

() And how testified os an expert in crime scene
reconstruciion, DNA collection —

A Yes.

Q Okay. Have you writlen my papers on the collection
of evidence?

A Yes.

Q Do you conduct any training in vour field?

A Yes, Ido.

Q  And have you been retained by the defense in this

A Yes.

Q And have you ever worked for the government and
testified for the government?

A Yes.

Q And in this case we asked you o review records.

A Yes, that's correct.

Q Okay. Tell the jury what records you reviewed?

A I reviewed documentation that was sent to me {rom
this case, mostly crime scene investigated related. Also
examined photographs and a DVD that was taken.

Q And did you review the DNA evidence reports?

A Yes.

Q) And did we ask you to ossess the thoroughness of the
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crime screen and crime [ab investigation?

A Yes.

Q And doing that, were you able o make any
conclusions?

A Yes.

Q Okay. First I would like it talk about any
conclusions you were Lo able to reach on -- at the issue of
toxicology and whether blood or urine specimens should have
been collected from Mr. O'eele.

A Yes, they should have been colleeted in the hours
after Mrs, Witmarsh's death to determine il there were any --
if there was n quantitative analysis of any alcohol or drugs
and what was the naturc of any drugs that may be in his system
and how they may have affected his behavior. So yes,
toxicology speeimens should have been collecied.

) And if it had been collected, could it have been
subjceted to toxicological analysis?

A Yes.

)  And that analysis would detcrmine a quantitative
level of blood -- or of alcohol in his system?

A Yes.

Q) Did you reach any other conclusions with regard to
toxicology issues?

A Nb, other than the fact that they should have
collected, and thal may give an indication into state of mind
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or hehavior at the time of the incident.

Q Itwould have given some indication of factors which
might have affected how he was behaving?

A Yes.

Q Did you look at the collection of evidence in the
penile swab collections?

A Yes.

Q Did you make any conclusions about that collection?

A Yes. Those swabs werc impropetly collected.

Q Can you explain why?

A Well, for one thing, a lot of what is done when
evidence is coliected and analyzed is there may be cerlain
interpretations associated with how that evidence is perceived.
And it's imperative that proper collection techniques be used
so that there's no inadvertent contamination of one source to
another. Cross contamination occurs when two items of
evidence, you know, for instance, DNA [rom onc item gets
transferred to the DNA of another item.

It could make the interpretation of that evidence
difficult or maybe even unknown if it's not collected properly.
And in this case I felt that the way the swabs were collceted
was improper.

Q  And what was improper, specifically about it?

A Well, what should have been done in this case was the
crime scene analyst who was wearing gloves should have
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collected the swab himself as opposed o letting Mr. O'Keefe
collect his own swabs while not -- while his hands were bloody,
he had injuries to his hands. At the very least what could
have been done was they could have collected -- they could have
documented his hands, collected any evidence they needed off
his hands, then allowed him te maybe clean his hands and then
put gloves on him and let him collect it. That would have been
alter method ol collecting. Bnt in this case none of that was
done.

Q  And is the way the evidence was collected in this
case an acceptable practice under any standard that you know
of?

A No.

MR. SMITH: And Judge, I'm going to object to that —
the form of the question. He's talking - is he talking about
penile swabs or the evidence collection in general?

THE COURT: Which were you relerring lo, sir?

THE WITNESS: Just the penile swabs.

MR. SMITE: Thank you.

BY MS. PALM::

Q And going back to the previous question on alcohol
because | forpot to ask you. Tn tatking about that the breath
or bleod level should have been collected from Mr. O'Keefe, in
reaching that conclusion, did you rely on any source of
authority Tor that or just your own knowledge?
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1 A No, there is a source of authority, one of which is 1 JJ. Il zoom it out. Is that one of the photographs that
2  Techniques of Crime Scene Investigation published by Barry | 2 yourelied on?
3 Fischer (phonetic). It's atext that's -- it's standard in the 3 A Yes.
4 industry. The International Association For Identification Ll Q And what did that photograph tell you?
5  uses that as one of the texts for people who want to pet 5 A That photograph appears fo depict an injury to the
& certified in crime scene analysis to use that text as a study 6 right thumb of Mr. Q'Keele.
7 guide. 7 MS. PALM: Court's indulgence. May [ approach the
g Q Did we also ask you to look at the wounds 1o Mr. B wilness?
9 (O'Keelfe's hands, at least the photographs of them? 9 THE COURT: Yes.
10 A Yes. 10 BY MS. PALM:
11 Q  And assess whether you thought those wounds might | 11 Q Did you look at all of these photographs in
12 have been made in self~defense? 12 considering the other injurics?
13 MR. SMITH: Objection, Judge. Calls or speculation | 13 A Yes.
14 and it's asking for a legal conclusion. 14 Q All ol them?
15 THE COURT: Sustained. 15 A Yes.
16 MS. PALM: I'm asking him i[ we asked him to do that, | 16 THE COURT: Counsel, for the record, are you going to
17 THE COURT: Okay, well, just leave it right there. 17  identify the numbers so the jury can follow along?
18 MS. PALM: That was the question. 18 MS. PALM: | will. It's Defendant's LLLL, KKIIC {11}
19 THE COURT: This question calls fora yes or no, sir. {18 and JNJI. And Mr. Schiro's indicated that he has jooked at all
20 THE WITNESS: Yes. 20 of them.
21 BY MS. PALM: 21 BY MS. PALM:
22 Q And did vou examine the photographs of his injuries? {22 Q And showing you JIIJ on the monitor, that's one ol
23 A Yes. 23 the photographs that you looked at,
24 (Q Showing you what's been admitted on -- and youcan | 24 A Yes.
25 look at your monitor, That's been admitied as Defense Exhibit; 25 ) And were you able to determine from the photographs
Page 126 Page 127
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1  of the thumb and lorefinger? 1 Now, it could have hoppened just before she received
2 MR. SMITH: Objection, Judge. It calls for a legal 2 her injury, while she received her injury or just afier she
3 conclusion, 3 received her injury.
4 THE COURT: What are your observations? 4 Q Can you explain why you determined it was most likely
5 BY MS. PALM:: S at the same time or shortly aficr?
G Q What are your observations? 6 A Weil, my conclusions were that, you know, again,
7 A I observed. as I said, one cut which appeared 10 be 7 piven the threc possibifities. First off, one possibility is
B right here on the inside right thumb joint and also a cut here B it occurred shortly afier. This would have required «- this
9 on the inside between the first and second joints of the index %  would have either been through Mr. O'Keele self-inflicting it
10 finger. So kind of in this type of position. 10  or through some sort o[ accident that he got the cut o his
11 Q And did you consider any other evidence and asking 11 hand.
12 another question be asked (indiscernible). We asked you to 12 Another likely scenario is that he received it before
13 consider whether it could be determined when Mr. Q'Keefe's | 13 Ms, Witmarsh received her injury. The other possibility, which
14 injuries were sustained. 14 1 found to be the least likely, is that he received at the same
15 A Yes, 15  time she received her injury.
16 Q And what other evidence did you rely onto determine | 16 MR. SMITH: And Judge, I'm going to object to this
17 whether you could answer that question? 17 line of testimony. [t's purely speculative.
18 A 1 also relied upon the DNA analysis reports and crime | 18 MS. PALM: 1'm going (o ask him on hig basis for
19 scene photos. I think that was primarily what I used. 19  those conclusions.
20 Q And were you able to determine a time {rame? 20 THE COURT: Well, ask him the basis ol that. F'm
21 A Given the fact that his blood, according to the DNA 21 going to overrule the objection at this point.
22 report, was found on a light switch, it was found on one side | 22 MS. PALM: Thank you.
23 ofthe knife which was on the bed, and found on the pants, then| 23 BY MS. PALM::
24 his injuries most likely oecurred around the same time that Ms. | 24 (} Can you explain the basis for each of those
25 Witmarsh received her injury. 25 conclusions?
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1 A Yes. Like ] said, the first one is tet's say he 1 Q  Okay. Andwhen you were talking about based on the

2 received it afier -- afier the injury. | mean, afier Ms. 2 ungle of the injury --

3 Witmarsh received her injury. 1 have no other explanation 3 MS. PALM: May I approach the witness?

4 other than it's either self-inflicted or accidental. So that's 4 THE COURT: Yes.

5  one possibility. 5 DBY MS. PALM:

[ The other possibility that he received it at the same 6 Q  Can you with this ruler demonstrate to me how the

7 time she received hers is less likely based on his injurices, 7 knife went into Ms. O'Keele or Ms. Witmarsh.

8  where they're located, the angle ol her wound, the fact that g A Okay. May [ stand up?

9 according to the autopsy reporl no wounds were struck. 9 THE COURT: Yes.
10 Typically when a stabbing event occurs, there are typically 10 THE WITNESS: Olay. Okay, assuming this is the blade
11 three types of mechanisms where a person who's stabbing someone | 11 of the knile, okay, and in order for him to get the cut on his
12 will get an injury to their hand. 12 hand af the same time she received her injury, his hand would
13 Ome is il they hit bone. The stabbing and the motion 13 have to be in a position like this. It can't be like this
14 ofthe blade suddenly stops and heir hand slides onto the 14 because il'that's the case, the cuis would be on this end of
15 blade, That's one mechanism ol how they could cut their kand. 15 the hand ot if it's turned eround this way, it would be on this
16 Another mechanism is if the handle of the knile becomes very 16 side ofthe hand. So it has to be somehow in this sort of
17 bloody and slips onto the knife blade. And the third 17 position,
18 possibility is that while stabbing someone they may stab (he 18 The other thing is the blade would have to be turned
19 backs of the fingers, backs of the hands. So those are threc 19 insuch a way that it would cut both this thumb and index
20 primary ways a person while stabbing someone could get that 20 finger here, so that puts it at a very awkward angle. The
21 injury. 21 angle that she -- [rom her injury based on autopsy repord is
22 But based on where his injury's located, 1 found that 22 that the knife was tilted slightly upward, that it came from
23 {o be the least likely of the three scenarios, unless it 23 front to back kind of left to right and downward.
24 possibly conid be through some sort ol nccident or some sort of 24 So like 1 said, it makes for kind of a very awkward
25 awkwardly placed position in his hand of the knile. 25 angle for someone --
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1 Q Could you demonstrate on me (indiscernible)? 1 Q  And you feel this lutter scenario have the more

2 A Yes 2 likely scenario?

3 Q@ Could vou step down and -- 3 A It's morc likely than, T think, him receiving it at

1 A Yes. H your hand was let's say here, it would have 4 the same time she received her injury, hut 1 can't say whether

5 to be coming in kind of like this going through when you 5 il's more likely or not if it occurred after she received her

6 receive that cut {indiscernible}. 6 injury. Just, fike T said, given the nature ihat that could

7 Q Okay. And that -- per - that was the angle per 7 either be accidental or self-inflicted, 1 don't know. But 1 do

8  injury (indiscemibie)? 8 [leelit's more likely that than having received at the same

9 A Correct, right. Like I said, this would he slightly 9  time that she received her injury.
10 angled up and it would kind of come down (indiscernihle). 10 Q Okay. I'm showing you what's been marked as Defense
11 Q Okay. And I'm sorry, [ didn't mean to cut you ofT. 11 Eshibit HHHH. Did Lhis photograph help you in your
12 A That's okay. 12 delermination?
13 Q Were you still explaining the basis for your {ime 13 A Yes.
14 determinations? 14 (Q Can you explain to the jury how.
15 A Oh, and then finally the other possibility is that he 15 A Well, for one thing the - it shows the position of
16 received the injury prior to her receiving her wound. And 16 the knife where it was found on the bed as the crime scene
17 hands -- typicalty hands -- cuts on the hands are referred to 17 investigators found i, and there was also some DNA results
18 a5 defense wounds. They can be defensive in nature. When | 18  relating to some of the stains that were on the knife.
19 someone's trying to ward ofT a knife attack or they're trying 19 Q  And can you explain how those DNA results helped your
20 to deflect the blade, and what will happen is if someone grabs | 20 analysis.
21 the knife blade, they could grab it in such a way that they 21 A Yeah, onc -~ given that the stains appear only on one
22 could cause an injury to their hand or if they're trying to 22 side of the knife, it appears more likely Lhat those
23 black the knife out the way, some sert of mechanism like that,| 23 bleodstains got on there after the knife was used, after the
24 that would be the other possibility that would lead to a person | 24 knife was on that bed because on the other side of the knife
25 geiting an infury on their hand. 25  (hcre arc no stains of this nature that look like what we call
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1 transfer stains, 1 information from the autopsy report in this -~ in that

2 The other thing is given the depth, according to the 2 particutar photo.

3 autopsy report of Ms. Witmarsh's injury, the very first kind of 3 MS. PALM: Ididn't realize I didn't get it mark yet,

4 blood spot that you see coming [rom the point of the blade 4 solapologize. I'm going to admit Defense KKKK.

5 back, thot type -- 5 MR. SMITH: Oh, I'm sorry. No abjection.

6 THE COURT: Sir, you can draw on the screen, & THE COURT: It will be admitted.

7 THE WITNESS: O, okay. 7 MS. PALM: Thank you.

B THE COURT: You know, make mark on that. 8 DBY MS. PALM::

8 BY MS. PALM:: g Q Sir, looking a! the composite photograph you made,
10 Q  Yeah, il you just touch it. 10 does this help you explain to the jury what you were just --

11 A Just touch it. Okay, this one right here, okay, that 11 A Yes. Ifyou look at that mark, that line on the
12 stain, that would be beyond the depth of - I'm sormry, it would 12 blade, that was the dept, according to the autopsy report, of
13  be within the depth of what the pathologist said in their 13 Ms. Witmarsh's injury. This stain over here, this first stain,
14 report as far as the depth of the wound. He had — had that 14 isthe ones DNA analyst typed and said that that was a mixture
15 Dbloodstain gof on there beforehand, then it would have smeared. | 15 of blood with Mr. O'Keefe being the major contributor of the
16 It wouldn't have been a distinct spot like you're secing there. 16 blood.
17 MS., PALM: May [ approach the witness, your Haonor. 17 Like I said, had that stain been deposited there
18 THE COURT: Yes. 1B after -- before Ms. Witimarsh received her injury, then that
19 BY MS. PALM:: 1% stained would have smeared. It would be a mixture of their
20 (Q Did you creete this photograph? 20 bloods, and it would be a smear there. Given the nature of the
21 A Yes. 21 spots on the knife blade, all through this and this, and the
22 Q And what is it? 22 lack of it on the other side of the knife, indicates to me that
23 A This photograph is a composite of, I believe it's 23 those bloodstains were deposited there afier the knife had been
24 this photograph from the crime scene and a photograph used by | 24 down on this side.
25 the DNA analysis in her Power Point and also combined the 25 Q And one of the things you indicated was that there
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1 was not the same kind of bleeding on the bottom side of the 1 determine. One thing, and you know, in terms of crime scene

2 knife. 2 reconstruction sometimes we can't sequence all the events in

3 A Correct. 3 the exact order. We can anly sequence portions ol what may

4 Q I'mshowing you Defense Exhibit 111, Is that what 4 have happened. One of the sequences involved the knile gelting

5  you saw? 5 on the bed, Mr. O'Keefe's blood getting deposited on the knile,

& A Yes, There's no spotting of blood on this side of 6 and then Lhe pillowease landing on tep of the knife, okay.

7 the knife which had -- you know, if somcone had grabbed that § 7 So we ean kind of see that sequence of events based

8 prior to or if there was some sort of - some sort of blood, | 8  onthe evidence in the photographs. The other thing is that

§  would expect to sez it on both sides of the knife as opposed to | 9 the pillowcase was removed at some paint possibly held together
10 justone. So like I said, T believe alf the bloodstains that 10  or bunched up, and then it came in contact with Ms. Witmarsh's
11 are on the knife on that other side came after she received her | 11 blood.
12  injury. 12 Q And I'm showing you Defense Exhibit AAAA. Docs thnt
13 Q Okay. And this side of the knife that's now lacing 12 photograph help you explain what you're talking about?
14  upwas actually done on the bed when it was photographed. 14 A Yes. Ifyou look at these pattems along here,
15 A Correct. 15 there's void of blood within these areas indicating that that
16 Q Okay. And the side that was facing up had a 16 was bunched up. Tt could have either been heid together and
17 (indiscemnible) on top of it? 17 maybe placed up against Mrs. Witmarsh or came in contact with
18 A Yes. 18 her blood somnchow or it could have been bunched of the time it
19 Q Showing you Defensc Exhibit CCC. That's what I'm | 19 came in contact with her blood. But thal’s what those void
20 talking about, you reviewed this photograph? 20 areas indicate 40 me is that at some point the pillowcase was
21 A Yes. 21 bunched up.
22 Q And did you find any notes of interest regarding the 22 Q And showing you the Defense Exhibit BBB. Is that the
23 photographs of the pillowease that was wadded up over the 23  other side of that same pillowease?
24 knife? 24 A Yes.
25 A Yes, there were a couple of things that 1 was able to 25 @ And does it demonstrate the same thing.
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1 A It's hard to tell on this side. There is a void -~ 1 awhile bleeding, and then the pants were removed?

2 sorl of a semi-void pattern around here, but it's difficult to 2 A Correct.

3 tcHl and make any type of interpretation of this side of the 3 MR. SMITH: Objection, Judge. That calls for

4 pillowcase. 4  speculation.

5 Q Could you make any other sequencing determinations? [ 5 THE COURT: Sustained.

6 A The only olher - there were only two other items of &  BY MS. PALM::

7 sequencing information. One was that Mrs, Witmarsh's pants | 7 Q@ And you noled in Defendant's Exhibit GGG, which I'm

B were moved afler they had been saturated with blood and then { 8 showing you now. Do you know how to clear the screen?

9 they were placed in the bathroom. 9 THE COURT: It's clean.

10 Q And I'm showing you Defendant's Exhibit FFF. And | 10 THE WITNESS: Yeah.
11  what do you understand that to show? 11 THE COURT: It's clear.
12 THE COURT: Can you turn the photo? 12 BY MS. PALM::
13 THE WITNESS: Yes, this is o photograph of the pants | 13 Q  Allright. Anything significant about hat
14 in the bathroom. 14 photograph?
15 BY MS, PALM:: 15 A This indicales some shoe prints most likely in blood.
16 Q And Defendant's Exhibit DDD. 16 Younotice they have a purple coloration to them? This is is a
17 A Yes, this is a photograph of the pants as they are 17 chemical catled leucocrystal violet, which is used to enhance
18  laid out evidently. And you can kind of see the blood along 18 hioody is shoe prints when you can't -- when they're barely
19 here which indicates that it was in contact with her for awhile | 19  visible, you can add this chemical {o it, and it brings them up
20 belore they were actually removed, It's also sort of difficult 20 -~ adds more contrast so that you can visualize them. And this
21 o see in this photograph and on the monitors, but there's also | 21 just indicates to me that those shoe prints were made sometime
22 sortof a line of -- oops, sorry. Sort of a line of blood on 22 afler blood was stepped in.
23 this area -- on (hese areas also indicating, again, that it was 23 Q Sothat's the last sequencing determination?
24 In contact with her for some time before they were removed. | 24 A Yes.
25 Q So meaning she was probably wearing the pants for 25 Q And did you find any other notes of interest?
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1 A No, that was -- that was essentially it. 1 BY MS. PALM:

2 Q Did you notice anything about the locations of Mr, 2 Q In your apinion, could any other kind of DNA testing

3 O’Keefe's blood at the scene? 3 been done on that knife?

4 A Yes. Based on the documentation I reviewed and 4 A One area that could have been tested is the handle

5 photographs, when someone receives cuts to the hand, they're | 5  could have been tested for what we call contact DNA. In

& typically poing to drip blaod around the crime scene. Insome | & someone handles, you know, like let's say [ handle this paper

7 ofthe -~ in one of the photographs it showed some of his blood| 7 or a pen, then some people tend to leave mare DNA than others.
8 on the light switch, And there was definitely the blood that 8  It's possible that that could be swabbed and then that analyzed

9 was on the knife, but there's not like a lot of blood around 9 and determine il someone had come in contact with that
10 the area, so he probahly used something to either slow the 10 particular item.
11 blood flow down, wrapped his hand or used something to slow | 11 So it's possible that - and apain, it's just going
12 down the hleeding because there's nol any drip trails around 12 to depend on the surface and maybe how much blood is present on
13 that ] could see in the documentation that T reviewed. 13 asusfuce, but it would be possible, perhiaps, to swab a handle
14 MR. SMITH: Objection ta the last part of the answer, | 14  and determine who came in contact with that knife handle.
15 Judge. It's completely speculative. Complete speculation. 15 Q And that would be DNA from the person's skin versus
16 THE COURT: Pm going to sustain that because we 16 justthe blood DNA?
17 don't have photos of every ground surface as [ar as -- 17 A Correct.
18 MS. PALM: He's saying the evidence that he reviewed | 18 Q  Just the blood DNA was done here?
19 did not show any other blood drops. 19 A Right, just the distinct areas of bloodstains that
20 THE COURT: lust the photographs you reviewed, 20 were observed appeared to be the only ones that were tested for
21 correct? 21 DNA,
22 THE WITNESS: That's correct, 22 Q Is there anything inconsistent with the pillowcase
23 THE COURT: Daesn't apply to throughout the house? | 23 photographs or is there anything about the pitlowcase
24 THE WITNESS: Carrect. 24 photographs chat's inconsistent with them having been used to
25 THE COURT: All right. 25 stop bleeding?
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MR. SMITH: Objection, Judge, Calls for speculation.
THE COURT: I'm going to sustain the objection. Ask
it in a different way and also make sure you have Lhe proper
foundation [or his ability to make that determination,
BY MS. PALM::
Q Do you have expertise in crime scene reconstruction?
A I'msorry, in crime scene what?
Q Your expertise is in crime scene reconstruction also?
A Yes.
Q And are you sometimes asked to determine how evidence
was used --
A Yes.
Q -inyour field of work? And as o forensic
scientist is that 2 determination you're qualified to make?
A Yes.
Q Sois there anything --
THE COURT: Well, I think your question has {o do
with stepping blood, stopping Lhe bleeding,
MS. PALM: T asked if there's anything inconsistent,
any evidence with that having been used to stop bleeding?
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Lxis issue.

MR. SMITH: It's not necessary, Judge.

BY MS, PALM::
3 Could that pillowcase -

THE COURT: Do you have that expertise to make that
conclusion, sir?

THE WITNESS: The conclusion Lhat [ could make would
be Lhat the pillowcase was either [olded or bunched up and Lhat
it came in contact wilh her blood. And that would not be
inconsistent with what Ms. Palm just said.

THE COURT: Are Lhere other aptions [or that finding
ar—

THE WITNESS: There are other options, yes.

THE COURT: And who are those?

THE WITNESS: Well, for instance, like I said, (he
pillowcase could be bunched up, and if it came in contact with
her blood somehow whilc it's bunched up, it could also have at
Lhat appearance.

BY MS, PALM::
Q Did you consider the question of whether Ms. Witmarsh

21 MR. SMITH: And Judge, my — I mean, that — [ ubject 21 had any defensive wounds on her body?
22 1o the form of lhe question, and 1 just [ don't know if (his is 22 A 1did examine the autopsy photographs and the scene
23  wilhin the scope of his knowledge or his expertise that he’s on 23  photographs and read the autopsy report.
24  the stand [or today. 24 Q  And did you note any wounds Lhat could have been
25 THE COURT: I'll let you take him on voir dire on 25 delensive wounds on her body?
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1 A Not in terms of any fresh cuts on her hands or arms. 1 other courts in Clark County on the issue of whether a wound is

2 Didn't see anything like that which is typically indicative of 2 defensive or nccidental?

3 defense wounds. 3 A Yes

g Q Considering all of the evidence which you've reviewed | 4 Q And so other courts in Clark County have recognized

5 and just testified about, can you rule out accident? 5  you as an cxpert in that field?

6 MR. SMITH: Objection, Judge. It's calling fora 6 A Yes.

7 lepal conclusion. 7 Q  And what qualifies you to be an expert and give such

8 THE COURT: Sustained. 8 an opinion?

¢ BY MS. PALM: 9 THE COURT: Ms. Palm, [ think your other question was
10 Q As parl of your job as a crime screen analyst and 10 the — [ don't know if you were referring to the stab wound to
11 crime scene reconstructionist, have you been asked to consider] L1 her side or are you just relerring to —
12 whether a death might be accidental or purposeful? 12 MS. PALM: I'm just referring io the stab wound her
13 A Yes. 13  side, could that bave been an accidentat wound? Can that be
14 MR. SMITH: Objection, Judge. It's gutside the scope | 14 ruled out?
15 of his knowledge. It's not a medical examiner. 15 THE COURT: Okay, but he's -~ your question now is
1g THE COURT: He's not, is he? 16 asking about defense wounds on the hand.
17 BY MS. PALM: 17 MS. PALM: No, my question now -
18 QQ  Mr. Schiro, is that a determination you make on a 18 BY MS. PALM:
19 regular basis? i 18 Q THave you been accepted as an expert in Clark County
20 A I have been asked to do that, and | have made certain courls to testify on the issue of whelher injuries to a person,
21 determinations based on the physical evidence. 21 injuries received by a person or a deceased person are
22 THE COURT: No, I'm poing to sustain the objection.  § 22 accidental or appear to be accident?
23 MS. PALM: Court's indulgence. 23 MR. SMITH: And Judge, I'm going to object. This
24 BY MS. PALM:: 24  wilness wasn't noticed for those purposes, first of all. And
25 (Q Have you been allowed to testily as an expert in 25 he's not a medical examiner. He can't offer his opinion on the
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ultimate legal conclusion in this case.

MS. PALM: I'm not asking him for opinion. I'm
asking iF it --

THE COURT: Counsel approach.

MS. PALM: -- could be ruled out.

{Off-record bench conference).

THE COURT: Ladies and gentlemen, it's a good time
for us to take your aflernoon break. During this recess it is
your duty not to converse among yourselves or with anyone ¢lse
on any subject connected with the trial, read, watch or listen
to any report over commentary on the trial by my any person
connected with the trial or by any medium of information,
including without limitalion, newspaper, television, radio or
the Internet.

You're not to form or express an opinion on any
subject connected with this ease until this matter is finally
submitted 1o you. We'll just take a short recess.

Sir, you can came down {rom the stand. 1'you don't
mind, sir, we have is a little ante room right -

THE WITNESS: Uh-huh.

THE COURT: -~ afier the first doots.

THE WITNESS: Okay.

THE COURT; You can just have a seat in there.

(Qutside the presence of the jury)
THE COURT: And we're outside the presence ol the
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jury. The notice of expert says that Mr, Schiro will testify
in the area of crime scene analysis, crime scene investigation,
processing of crime sceries, collection and preservation of
evidence, latent print comparison, [eotwear comparison, and DNA
cvaluations, okay.

Now you've asked him to render opinion as to whether
or not the stabbing was accidental; is that correct?

MS. PALM: No, 1 asked him to rendes an opinion
whether ant accident can be ruled out.

THE COURT: Olkay want where in what you've identified
a5 (o his area of testimony Bave you identified that topic?

MS. PALM: T--

MR. SMITH: Not only that, Judpe, it's not in his
report.

THE COURT; Well, hang on. Let's po one step at a
time.

MS. PALM; [ think it's part of crime scene
reconstruction and analysis.

THE COURT: Wel, isn't crime scene the location of
the bed, the blood splatter, the detection of blood, the
measurements?

MS. PALM: Inferpretation of all the evidence is part
of what e does and what he's qualified to do. And the other
thing is --

THE COURT: The crime scene is not in the coroner’s
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office with her stab wound. ! mean, I've never heard ol a bady
being a crime scene.

MS. PALM: The criine scenc extends to the
instrumentatity of death.

THE COURT: Okay.

MS. PALM: And the cotlection of evidence and the
body that was at the crime scene.

MR. SMITH: Judge, there's another problem. This
isn't listed in his report at all that he was going Lo offer
this conclusion. The report that was provided says the
conclusions were going to go to toxicology, improper evidence
collection, and Mr. O'Keefe's wounds, and that's it. Tt
doesn’t say anything about offering an opinion as so whether or
not this was a homicide or an accidental death.

THE COURT: Is that part of his repori that was
provided to the DAY

MR. SMITH: No, it's nowhere in the one that I'm
reading.

THE COURT; I'm asking Ms. Palm.

MS. PALM: No, | don't --

THE COURT: 1 mean, she can --

MS. PALM: -- I doo't believe it's in the report, but
he does inelude his conclusion that Mr. — that he concludes
conclusions about the angle of Ms. Witmarsh's wounds, Mr.
O'Keefe's injuries, the fact that the timing of the injury
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could have been an accident. So that's afl in there. 1 just
want him te say so an accident can't be ruled out.

And they pot their ME 1o testify that it's a
homicide, hut the ME does not look at any of the physical
evidence, she doesn't do crime scene reconstruction. so she's
just limited to the body. This is his area of expertise.

THE COURT: Can | see his report? 1 just have a CV
here.

MR. SMITH: And Judge, it's the ME's job 1o rule out
whethier or not it's an accidental death, not this chemist.

THE COURT: Do you know which paragraph 1 should be
Loolcing at?

MS. PALM: Well, [ think probably all of thens on the
injuries. Actually, O'Keele's wounds and it talks about the
angles ol Ms. Witmarsh's wound and the depth of her injuries.

THE COURT: In the report under conclusions it
appears to me that there are four conclusions that he
identificd. One is toxicology, which we're not dealing with
right now. Number two is improper evidence collection. Number
three is Mr. ('Keele's wounds, And number four is basically
miscellaneons. [ don't see under -- I'm assuming it would be
under miscellancous where he gives notice to the State that
that will be one of his conclusions.

MS. PALM: So--

THE COURT: TeH me where to look and T'll review it.
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MS. PALM: -- 1 think the State has notice from his
area of expertise from the kind of evidence that he's
considering in that report that 1 might ask thot question. [t
doesn't have to be conclusion in his report.

And aside from that, we didn't have a notice that
they were going fo have an officer blurt out a rucial slur, but
they got to do that, and that's not harm. 1 can't ask an
expert that they have notice of the subjects that he's poing to
be covering -

THE COURT: Okay, we don't -- olay, hang on. In this
court we don't go it for tat, first off. [ there was an
error on one side that doesn't mean we commit an error on the
other side. So, the [het that somcone may have blurted out a
racial slur doesn't mean that 1 ignore the rules ol evidence
nor the requirements under noticing ol experts.

And so il you want to starl over with your argument,

I'll be more than happy to listen (o it.

MS, PALM: My argument is that I think that they had
{air notice given his area ol expertise and the kind of
evidence that he was reviewing and the comments in his report
about {ooking at the angle of the wound and those kind of
things that questions about the injuries to either onc of them
could have come up in the context of crime scene reconstruction
and that kind of determination.
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kind of evidence. That's -- he's perfect impeachment for the
ME who testifies that it's a homicide just based on fooking at
the body.

MR. SMITH: Judge. and the problem is that the State
calls crime scene analysts and crime scene investigators,
peaple who actually go to crime scenes and reconstruct crime
scenes and impound evidence. And [ think it goes without
saying that the State couldn't ask one of its crime scene
analysts whether noticed as an expert or not to render opinion
as to the mechanism of death in @ case. Thai's not — that's
outside of their area of expertise.

It's no different -~ this guy is a crime — this is a
chemist posing as a crime scene analyst for ioday. He's been
noticed as a crime scene analyst. So for them to arpue that we
are on noiice that he was going to get up on the stand and say
that this was an accidental stabbing because he was noticed as
a crime scenc analyst and an expert in DNA collection, [ just
that that kind of flics in the face of reason.

MS. PALM: And --

THE COURT; Doesn't under the notice statute state
that a report's supposed 1o be provided?

MS. PALM: Ifa report is made, then you need to
provide it. It doesn't say you're limited to only discussing
every sentence that in that report.
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25 And again, you know, the ME does not consider that 25 THE COURT: Well, he didn't even address this tep he
Page 150 Page 151
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT

1 can in his report. 1don't see -- please tell me which page 1 abjection, Everyone take their break. As soon as the jury's

2 and which paragraph where it says he's going to render an 2 ready, we'll get back on the stand. We do have some questions,
3 opinion on this question. 3 il you want it come up and review these. Have 1 not looked at

4 MS. PALM: It's not addressed in there. 4 them yet,

5 THE COURT: Well, isn't it required to if he submits 5 MS. GRAHAM: Judge, can we take a bathroom break real
6 areport? 6 quick, too, or --

7 MS. PALM: 1 think it's fair pame for u crime scene 7 THE COURT: That's Lne. Just --

8  reconstructionist given the kind of evidence that he's looking 8 {Court recessed at 3:§<:45 p.m. until 3:26:34 pm.}

9 ai that [ can ask him if something ean be ruled out. 1'm not 9 {In the presence of the jury)
10 asking him is it an accident. ['m not asking him is it 10 THE MARSHAL: Come to order. Departinent 17 of the
11 self-defense. I'm just asking him in his experience can that 11 Eighth Judicial District is again if session. Honorable Judge

be ruled out,

And the difference benween the State's CSAs and him
is he's a crime scenc reconstructionist in addition fo baing a
crime scene analyst.

MR. SMITH: Well, Judpe, where is his crime scene
reconstruction? Where is the body? Where's a mannequin of a
woman with a body and a knife in it? We don't - 1 mean, that
-- he wants to draw a conclusion based on the crime scene,
which is now Mrs, Witmarsh's body, but there's no evidence that
he actually did anything but look n1 some photographs.

THE COURT: I think the question that is being posed
1o Mr. Schiro is beyond his experiise, beyond what's identified
in his report, and also beyond the notiee of expert that was
filed in this court February 20tl, '09. So I'm sustaining the
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Michael P, Villani presiding. Make sure your cell phones are
turned off, please.

MR. PIKE: Your Honor, during the break -

THE COURT: We're outside the presence of the jury
panel.

MR. PIKE: Thank you. During the break Mr. Smith and
[ had the opportunity to review the three questions
(indiscernible) by Juror No. 7.

THE COURT: I haven't even looked at them yet.

MR. PIKE: Okay. We -- one question is could a
scenario of the knife being wiped off cause that injury? Mr.
Smith and T both have the concern about a scenario. That temm
beinp used may open the door to questions of other scenarios
are possibilitics, so if you strike the scenario and if you
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want to phrase ibe question or if you want to askitina
diflerent way that just says could the notily be wiped off
cause the wound, certainky that wouid be within the Court's
discretion or if you don't want to ask it, that's fine, too.
Other than that --

THE COURT: You said could they --

MR. PIKE: The scenaric --

THE COURT: Could the knife have been wiped off. Is
that it? T mean --

MR PIKE: Well, could wiping the knife off have
caused the wound -- it just cavses -- it's loo inarticulate.

THE COURT: Right.

MR PIKE: We don't know which wound it is, so maybe
it just be befter to not try and rephrase what we think they're
saying.

THE COURT: The parties agree? They agree.

MR, PIKE: Okay.

THE COURT: This the next one?

MR. PIKE: Could the bruises on Mrs. Witmarsh's body
be considered defensive wounds? I don't think either of us
want that.

THE COURT: Okay.

MR. PIKE; Can the handle of the knife stil receive
DNA testing at this time? 1 have no objection to that. The
State --
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MR. SMITH: (Indiscemible).

MR PIKE: — has an objection to it.

THE COURT: Yeah, because there's nothing that can be
done now, so -- I mean, he's already testified that they could
have done it

MR SMITIHL: Right.

THE COURT: So that's -

MR. PIKE: But it's still preserved. The evidence is
preserved for any --

THE CQURT: Right.

MR, PIKE: -- additional testing.

THE COURT: New frial that you're going to pet. s
that what you're saying?

MR. PIKE: No. That's right. Think positively. No,
so that -- and that's sirictly up to the -- I'm not going to
push for it i your Honor doesn't want to give it.

THE COURT: No, because 1 think it's -

MR. PIKE: Then they'rc considering speculation.

THE COURT: Right.

MR. SMITH: Yeah, (hey may take (indiscemible).

THE COURT: All right, are we ready?

MS. PALM: Yes.

THE MARSHAL: Officers and members of the court,
Dcpartment 17 jurars. You may be scated ladies and gentlemen.
Let's check 1o make surc your cell phones are turned off,
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please.

THE COURT: Sir, you understand you're still under
oath?

THE WITNESS: Yes.

THE COURT: All right. Next question.

MS. PALM: Pass the witness, your Honor.

CROSS-EXAMINATION

BY MR. SMITH::

Q@ Now -- pood afternoon, sir.

A Good afiernoon.

Q  On direct examination you talked a little bit about
defensive wounds. Do you recall that?

A Yes.

Q@  And one of the answers that you gave was that you
reviewed the autopsy photos and you saw no evidence of any
injuries on Mrs. Witmarsh's hands. Da you recall that?

A 1 didn't say any injuries. There were some injuries,
but it appeared to be an older injury, I know, at least one on
her hand.

Q Older by how long?

A Thave no iden.

@ Sodo you mean oider like it was scabbed over already
or it was [resh or --

A It looked like it was scabbed and may have maybe been
a couple of days old.
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MR, SMITH: And for the record, I'm holding State's
Exhibit 39.
BY MR. SMITH::

Q Woere you talking about this injury?

A Yes.

Q And you're suying that looks older?

A Yes.

@ Okay. Now, I'd like to talk a little bit about your
training and experience. We've already heard testimony that
you received a bachelor of science degree in microbiolopy.

A Yes.

Q@ And it appears that you also received a master of
science in industrial chemistry.

A 1n forensic science, yes.

Q Okay. And those are gencrally -- that's generally
the education that a person who wanls to become a chemist gaes
into; is that correct?

A It dcpends. Microbiology, you know, typically o
biology area; industrial chemistry, a chemist, but those are
the types of analyses we do in crime tabs.

Q Okay. And also, the type of analyses you do if
you're a DNA person?

A Correct.

Q@ But that education doesn't necessarily help you
formulate opinions about mechanism of injuries now, does it?
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1 A Not those particular aspects of my education. 1 A Yes.
2 Q Okay. So let's talk a little bit about your 2 Q Okay. And on your CV you list a class blood stain
3 training. How many classes have you had in crime scene 3 pattern analysis and crime scene doeumentation. Do you recali
4 documentation? 4 taking that class?
5 A Training classes I know 1've attended several 5 A Yes,
6 classes. I've altended over 35 continuing education classes, 6 Q And how long was that class?
7 some of which were dealing with evidence collection, 7 A That was a week long course.
B preservation, crime scene investigation maybe three. 8 Q Okay. Andwhen did you take that class?
9  Okay. So three classes total, but some continuing 9 A Let me think, that was -- 1 know the date's
10  education? 10 specifically on the CV, but I think --
11 A Yes. 11 Q  August, 1996 sound appropriatc?
12 Q Okay. And, in fact, on your CV that you provided 12 A Yes
13 both to the defense and the State, you list professional 13 Q Okay.
14 training attended; is that-correct, sir? 14 A Yes.
15 A Yes, 15 Q  And so from Auvgust 1996 through up until the present
16 Q Andthat CV — actually, why don't you describe what | L6  time you'd agree that there's no other classes in crime scene
17 aCVis. 17 documentation ksted on your CV, is that carrect?
1B A A CV isa collection of information about a person. 18 A There may not be.
19 Kind of like a resume. Has ali the person's, | guess, 19 Q Okay.
20 accomplishments and professional organizations, things fike | 20 A That's correcl.
21 that. 21 Q Okay. And 5o that was a class you took 13 years ago,
22 Q Okay. And what training they've gone through? 22 correct?
23 A Yes. 23 A Correct,
24 ) And it's imporiant to kind of list everything on that 24 Q Okay. And then it says liere that you also took a
25 CV;is that eorrect? 25 cluss personality profiling and crime scene assessment. Do you
Page 158 Page 159
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1 remember that class? 1 and operate as a crime scene investigator, correct?
2 A Yes. 2 A Yes, we still do at my lab, yes.
3 0 How long was that? 3 Q Youdo at your lab?
4 A That was also a week long, and 1 believe that one was | 4 A Yes.
5  in May of "95. 5 Q Okay. Is there a person that works at your fab —
6 Q  July o['95. 6 MR. SMITH: Court's induigence.
7 A July of'95. 7 BY MR.SMITH::
8 Q Okay. Now looking at your CV, you'd agree withme | 8 Q  What's the name of the direct at your lab?
9 that it nppears you've never taken a class in the imechanism of | 9 A The director of my lab a currently Kevin Arduwin
10 injury, correct? 10 (phonetic).
11 A Not according to my CV, but then my CV doesn't list | 11 Q Isityour lab's practice to go out to crime scenes?
12 like seminars that ] may have attended. For instance, death 12 A Yes, if we're called upon by our locat law
13 investigation conferenccs, things like that that may be shorler | 13 enforcement apencies, yes, we'll go oul,
14  in nature. 14 Q Okay. Soit's your testimony that it's a practice
15 (@ Nothing in depth, correct? 15 DNA analysts go out {0 crime scenes?
16 A Other than my reading and being exposed to it through | 16 A Yes.
17 my job and in these short training classes, that would be about { 17 Q Now, if Kevin Arduwin said differently, would you
18 it 18 have a reason to dispute that?
19 ) Okay. Now let's talk about your job. You're 19 A If he said differenily, | would, yes,
20 currently employed as a forensic chemist, right? 20 Q Even though he's the director?
21 A Yes, that is my title, yes. 21 A Ifyou were to call him and he says no, we don't go
22 @  And is that your major job description? 22 o crime scenes, [ would definitely dispute that.
23 A Major job description would be DNA technical leader, | 23 Q) Okay. Soyou also have same experience in crime
24  actually. 24  scene reconstruction?
25 ) Okay. Now, you don't actually go out to the sccne 25 A Yes.
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@ But you didn't actually reconstruet o crime sceae in
this case, did you?

A Well, in this case there were only certain elements
that could be reconstructed and those were the clements that 1
discussed towards the end of my direct testimany.

Q Okay. And sir, it's correct that your primary joh
function is to merely evaluate DNA samples once they arrive at
your lab; is (hat correct?

A Well, as a technical leader I'm also responsible for
the quality nssurance and the results that come out of our lab,
our DNA lab, yes.

Q But your primary jab is to — is handling DNA,
correct?

A Yes, handling and analyzing it and supervising the
technical aspects of it, yes.

(3 Your primary job duty is not drawinp conclusions as
to what happened at a crime scene based on photagraphs; is that
correct?

A 1would say that's not my primary duty, but that can
be onec of my duties, yes.

Q Isit kind of like a hobby of yours?

A No, we do it as part of our investigations a lot of
times when the law enforcement agency may bring us crime scene
photographs and ask us to assess the crime scene photographs to
try and determinc any information we can that may help them in
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Lheir investigation.

Q  Okay. Now, let's talk about of Lhe testimony you
gave reparding Lhe collection of the penile swabs in this case.
Do you reeall that?

A Yes.

Q Qkay. Now, despite what you testified to, you havce
no reason Lo doubt the inteprity of the buceal swabs conducted
in this case, do you?

A Mo, considering Lhat Lhey gave a pure proflile, no.

Q Okay. It's no reason to question those integrity
(sic)?

A That's correct.

Q And, in lact, you relied an the buccal swabs to make
some conclusions in your report, correct?

A Well, bascd on what the DNA analyst found in Lhe
buecal swab, yes.

Q Okay, Let's talk a little bit about the report
itsell. Specificaily with regards to your conclusions that you
drew about Mr. O'Keele's wounds, It appears that you attempted
to eome to a conclusion as o the sequence of events in this
case; is hat eorrect?

A Certain aspects of the sequence of the events, yes.

Q Okay. Specilically with regards to the injuries Lhat
we've all now scen that were apparently on Mr. ("Keefe's hands;
is that correct?
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A Yes.

Q Okay. Now looking at your report, do you have your
report will you?

A Yes,

Q Okay. Now I'm looking at and I'm on Page 3, and
we're [ooking at the conclusion -- the paragraph where we're
talking about Mr. O'Keefe's wounds; is that correct?

A Which paragraph? There are severnl parngraphs.

Q Okay. I'm talking about the frst paragraph.

A Okay.

Q  Now the third line down starting with the first
complete sentence, starting with the exact mechanisms. Do you
see that part?

A Yes

Q Soinyour report you acknowledge that the exact
mechanism by which the delendant reeeived those injuries is
unknown; is that correct?

A That's correct.

Q  Okay. Then you attempt to corme up with a sequence of
events nonetheless based on your interpretations of the
evidence, correct?

A Well, based on, again, where his blood was found. |
believe it was most likely occurred either just before Ms.
Witmarsh received her infury, while she received her injury ot
just afler she received her injury.
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Q Well, I mean, those are the only three possibilities,
correct? ‘It's either before, at the same {ime or afier,

A Given the evidence, yes.

Q OCkay. But your ultimate conclusion was that it's
your opinion that he received those injuries at the same time
she — Ms. Witmarsh received her injuries?

A No, [ believe that it was more likely that he
received them before or after.

Q Okay. Now, looking at the same -- the first
paragrapl. Now I'm going one, two, three, four, live, six
lines down. Can you see the part where it says and his blood
on the pants found in the bathroom? Are you with me?

A Yes,

Q Okay. Then there's a part where it says it is most
likely that he received these injuries around the same time
that Ms. Witmarsh received her injury. Do you see that part?

A Yes.

Q Okay. Now, if we go down to the third paragraph
where it says another possibility is that he received his
injuries af the same time Ms. Witmarsh received her injury,
then you say this scenario is less likely than the other twe
scenarios. So those bwo sentences are somewhat inconsistent,
are they not?

A No, | don't believe so because sentence afier the one
1 said that he received lis injury around the same time she
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1 received hers. 1 delineate those three choices.

2 Q Okay, just so we're on the same page, are you 2 A Correct.

3 referring to the first paragraph? 3 ¢ Let me {finish, right?

9 A Yes, first paragraph, and then the line afler that 4 A Yes

5  says he could have received his injuries just prior to her 5 Q Before, around the -- at the same time -

& injury, af the same as her injury or shortly after her injury. 6 MS. PALM: Objection, your Honor,

7 Q Right, and we understand the possibilities, but the 7 BY MR. SMITH::

8 conclusion that you drew in your paragraph was that it is most | 8 Q -orafler.

9 likely that he received these injuries around the same time 8 MS. PALM: Argumentative. He's answered the
10 that Mrs. Witmarsh received her injury; would you agree? 10 question.

11 A Yes, given 11 THE COURT: Well, he's going for clarification.
12 Q Okay. 12 Overruled. Idon't think it's argumentative at this time.
13 A - the time frame just before, just after or during. 13 THE WITNESS: Could you repeat that?
14 Q Okay. 14 BY MR. SMITH::
15 A Yes. 15 Q Okay. So when you first talk about it, you outline
16 Q Sojust so the record's clear, the conclusion you 16 three choices; before --
17 reach in your first paragraph is that it's most likely they 17 A Correct.
19 received the injury at the same time? 18 Q --same time --
19 A No, no, no, no. Around the same time. 15 A Correct.
20 Q Around the same time? 20 Q - oralier.
21 A Yes. Yes. 21 A Carrect.
22 Q Soclearly that means not before and not after? 22 Q Correct? So that's three choices?
23 A Yes, it could be before or afier, as | state at the 23 A Yes.
24  end ofthe first paragraph. 24 Q  And then in the first paragraph you determing it is
25 Q  Okay, but when you first talk about it, you actually 25 most likely that he received them around the same time. That's
Pape 166 Page 167
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT

1 what it says right there; is that correct? 1 Lab, as ] said curlier, 1 was part of the crime scene

2 A Correct. 2 investigation team, and we would pet calied out anywhere in the

3 Q It doesn't say before, right? 3 state, uny hour, to go work a crime scene. And we would

4 A The next — the next sentence does. 4 collect the evidence, pather it, document it, and bring it back

5 Q Okay, the next sentence says he could have received 5 and sometimes interpret what we found.

& his injuries just prior, at the same time or shortly afler. o Q How ofien would you say that forensic chemists, who

7 A Correct. 7 aore charged with coflecting DNA evidence at your present

B ¢ But the sentence before then you conclude that it is 8  occupation, actually po out and collect evidence?

5  most likely that he received them around the same time; would{ 9 A We probably get catled out once - about once every
10 you agree? 10  other month or so, and it's not alwuys me that will go out. It
11 A Again, around the same time being just before, just 11 usuatly depends on whao's available or, you know --

12 afier or during. 12 (Recording was corrupted from 3:44:13 p.m. to 3:44:33
13 Q Okay. So are you saying that that’s whai you meant? 13 p.m.)

14 Isthat basically what you're saying? 14 A - and so we can kind of put certain things together

15 A I think that's what I stated in the report. 15 uand perhaps sequence certain events,

16 Q  Okay. Now, there's another part in your report where | 16 Q Now. showing you what's been admitied as Defendant's
17 you talk about defensive wounds, and you say that their 17  Exhibit quadruple H. Do you recall seeing this photograph?
18 commonly found on the palms of the hand, correci? 18 A Yes.

19 A Correct, 19 Q And do you recall making some conclusions based upon
20 Q Okay. Have you ever actually been a CSA inthe feed | 20  the type of bioad thut was apparent on this side of the knife

21 collecting evidence yoursel? 21 by what was apparent on the other side of the knife?

22 A Yes, 22 A Yes.

23 Q How long ago? 2 Q Okay. And this being the other side of the knife,

219 A Well, like 1 said, we continue to route the crime 24 correet?

25 scenes now, buf when 1 was with Louisiana State Police Crime | 25 A Yes
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Q And you'd agree that there's still some blood, in
fact, on this side of the knife, correct?

A Oh, absolutely, yes,

Q And it looks like it's apparently been smeared,
correct?

A Yes.

Q@ Okay. Andihen you'd agree that this appears to be
the photograph of the knife in its initial position upon police
becoming involved with it?

Yes.

Okay. With the blanket laying on top of it?
The pillowease on top of it.

Excuse me --

Yes.

-- the pillowcase laying on top of it?

Yes.

And the other edge apparently laying agninst in

D0 =020

A Which edge are you talking about?

Q The edge that's opposiie the side that's facing up.

A Yes,

Q Okay. Would you agree that that could certainly
explain how the blood appears on either side of the knife?

A I'm -- | don't understand what you're asking.

Q Okay. Let me get the picture. My question is would
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you agree that one side of the blade [ucing down apparently
resting against the sheet that's underncath it —

A Okay.

Q - could that explain why the blood on one -- on that
side ol the knife might look different than the other side?

A 1think it's possible.

Q Okay. And that based on that, your conelusions that
you draw based on the DNA that was actually obtained rom the
side Lhat was tested might be speculation?

A Well, there's no doubt that Mr, (YKeefe's blood was
found on the other side of the knile, because that's shown in
the DNA report.

Q Agreed.

A Tt appears that on the other side there are no
distinct spots, and 1 believe they tested the tip end ol the
knile, nnd only Ms. Witmarsh's blood was found. That's what |
recall [roms the DNA reports.

Q Right. Butyou - didn't you testify on direct that
the lack of blood spots on one side of the knife you relied on
that in determining the sequence of events?

A Yes

Q Okay. Did you go out to the erime scene in Lhis

case?
A No,
Q Okay. And you talk about crime scene reconstruction.
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Your reconstruction merely consisted of Liie pholographs; is
Lhat correct?

A Photographs, as well as the documentation, autopsy
report, and a DVD that was provide.

Q Okay. And speaking of Lhe autopsy report, you also
tried {0 demonstrate what you interpreted the wound path was.
Do you recall thm?

A Yes.

Q Okay. Did you happen o like maybe get a mannequin
or something when you were reconstructing Lhe scene and try and
do some experiments to see if they corroborated what your
opinion was?

A No, I didn't use a mannequin, but, you know, T nsed
my imagination as to how, you know — I mean, | had a knife in
hand to demonstrate how the knife would be in the person’s hand
that received the cuts in that position, and, you know, just
used my imagination as so how someone was standing.

Q And it is entirely possible that -- actually, strike
Lhat,

MR. SMITH: Judge, I'll pass Lhe witness.
THE COURT: Redirect.
MS. PALM: Thank you.
REDIRECT EXAMINATION
BY MS. PALM::
Q Mr. Schiro, in addition to your education, and 1
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believe you that have a master of science in industrial
chemistry and a bachelor's of science in microbiology; is that
correct?

A Yes. My master's also is a forensic science degree
as well.

Q Okay. In addition o that formal education, your
continuing education classes, does your experience in the field
also help you form opinions as to the mechanism of injury?

A Absolutely, yes.

Q Okay. 1just would like to talk about that
experience a little bit again. How tong did you work for
JelTerson Parish Sheriff's Office Crime Lab?

A T was there for about three and a half years.

Q And what did you do for them?

A For them again, it was general eriminalistics,
marijuana analysis, arson analysis, gunshat residue detection,
and then | moved into the serology aren. In the interim I was
also assisting working crime scenes at Jefferson Parish,

Q Andin the — did you anatyze biochemical - using
biochemical and chemical techniques?

A Yes.

0 Okay. And then how long did you work for the
Louisiana State Police Crime Lab?

A T'was therc for about 14 years.

Q And what did you do for them?
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A Apain, it was primarily serology, but also doing a
lot of erime scene investigation, crime scene reconstruction,
bioodstain pattem analysis, latent fingerprint development. A
lot of what we did when he would go to crime scenes and bring
buck the evidence is we would do the follow up on the evidence
as well,
And in that job did you interpret blood spatter?
Yes.
Did you train other personnel?
Yes.
You were o supervisor?
Not at the Louisiana State Police Crime Lab, 1

OO0 0

wasn't.

(Q  Okay. So afler 14 years there, you went to the --
your current job which is --

A Acadiana.

Q Acadiana.

A Acadinna erime lab, yes.

Q  Criminalistics, right? Okay.

A Yes

Q And in your current job you are a supervisor?

A Yes.

Q And you do train cther people?

A Yes.

Q  And you're also still doing analysis of crime scenes?
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Yes.

And crime scene reconstruction?

Yes.

Q Do you have any other accomplishments that T fniled

B Ao

to ask you about?

A I have publications on collection preservation of
evidence, some on crime seenc reconstruction. 've trained
people internationally in aspects of forensic science and
collection of preservation of evidence,

Q  And with regard to Mr. Smiil's final questions, the
knife on blood -- the knife on the blood, he asked about why on
one side it might be cleaner on (he other and asked whether it
could be because it was laying on the bed. You said that's
possible.

A Yes.

Q DBut what are the other possibilities?

A The other possibility is as it's being withdrawn from
Ms. Witmarsh the blood smeared.

MS. PALM: No more guestions. Thank you.
THE COURT: Recross.
RECROSS-EXAMINATION
BY MR. SMITH::

Q  Another possibility is if' the person who stubbed Ms.
Witmarsh wiped the kaift off; sn't that correct?

A That's a possibility.
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Q Afier they stabbed her, correct?

A That's a possibility, yes.

Q Okay. And your ultimate conelusions in this case are
-~ they're basicnHy just your opinion, correct?

A My opinion based on having reviewed the autopsy
information, crime scene information, photographs, et cetera.
Q And it's an opinion that you came to at the request

of the defense; is thai correct?
A They asked me to examine {he ilems and evaluate them.
Q And are you being paid for that?
A Yes
Q Okay.

MR. SMITH: No further questions.

MS. PALM: No more questions, Judge.

THE COURT: We did receive u question from one of the
jurors. Under rules of evidence we're not allowed to ask the
witness those particular questions. Were there any other
questions from the jurors? All right, thank you, sir, for your
testimany.

THE WITNESS: Thank you.

THE COURT: You're instructed not to discoss your
testimony with any other witness involved in this case until
this matter is finally resolved. Thank you for your lime, sir.

THE WITNESS: Thank you.

THE COURT: Next witness [or the defense.
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MS. PALM: May [ approach the bench, your Honor?
THE COURT: All right.
(Off-record bench conference).
THE COURT: All right, Mr. Pike, please call your
next witness.
MS. PALM; Brinn O'Keele.
THE MARSHAL: 1l you'll remain standing. Raise your
right hand and lce the clerk, please.
BRIAN O'KEEFE, DEFENDANT'S WITNESS, SWORN
THE CLERK: Please be seated. Will you please state
your name and spell it for the record.
THE WITNESS: Brian O'Keefe, B-r-i-a-n, O, apostrophe
capital K-e-e-f-e.
THE CLERK: Thank you.
DIRECT EXAMINATION
BY MS. PALM:
0 Good nflemoon, Brian.
A Good aflemoon, Ms, Falnm.
Q@ Can you tell the jury how old you are toduy?
A Yes, I'mdo.
Q  And we heard a little testimony earlier in (ke day
thal you started drinking at age [7; do you recall that?
A Yes
MR. SMITH; What was the question?
THE COURT: There was $estimony that was drinking
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1 sinceage 17. 1 @ And were you decorated for that service?
2 MR. SMITH: Oh, okay. 2 A Yes.
3 MS. GRAHAM: I can't hear. 3 (Q And what was that decoration?
4 MS. PALM: Okay. 4 A Bronze star, Tt was Lhe highest award. Treceived
5 BY MS. PALM:; 5  also an arms [orees expeditionary metal, multiple awards. They
6 Q  You recall that testimony? 6  -- (indiscemible).
7 A Yes, 7 (} During your service in the military, did you mary
3 Q And at what age did you go into the military? 8 anybody?
9 A 17 9 A Yes, Ldid
10 Q And what branch of the military was that? 10 Q And what was her name?
11 A 82nd Airborne. 11 A Pamela
12 Q  And when you went into the military, did you receive | 12 () And how old were you when you pot married?
13 any kind of training from them? 13 A Tjust turned 20.
14 A Yes. 14 (Q Okay. And did you and Pamela have children togelher?
15 (@ Did they train you in the area of self-defense? 15 A Yes, ma'am, lthree. My first, Desiree {phonetic),
la A Yes. 16 Desiree Nicole (phonetic). She was bom in 1983, a weck beifore
17 Q Did they train you how to treat wounds in a batile 17 1was deployed to Grenada. Kyle Christopher (phonetic), 1987,
18 field? 18 And Trevon Michael {phonetic}, 1989.
19 A Yes. 1% Q) Okay. When you were in Lhe military, we heard
20 Q And did you actually serve in combat? 20 testimony today that a medical reporl says (hat you some time
21 A Yes 21 reporled having pone wild in the military or gone crazy or
22 Q Where was that? 22  somelhing wilh your drinking. Ts that a correct
23 A In Grenada. 23  interpretation?
21 Q In Grenada? 24 A Yes.
25 A Yes. 25 Q Did you starl drinking a lot when you were Lhe
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1 military? 1 A Excessive.
2 A I started drinking more frequently. 2 Q  After the divorce, you end up in Las Vegas. Can you
3 (¢ Did you eventually leave the armed forces service? 3 tell us how you pot here.
4 A Pmsomy,I-- | A Yes, [ came out to visit my father. I went to junior
5 Q Did you leave the -~ 5 high school out here, and after my divorce | came out and
6 THE MARSHAL: You're going to have to speak up &  vigiled family and met Elizabeth.
7 because we can't even hear -- 7 Q And who is Elizabeth?
g MS. PALM: You can't hear me? 8 A She was my wife, my secand wife.
) MS. GRAHAM: I can't hear Counsel. 9 Q Okay. When did you marry Elizabeth?
10 THE MARSHAL.: -- him {indiscernible) hear you. 10 A In 1997
11 MS. GRAHAM: I can't hear Counsel. 11 Q And did you and Elizabeth have children?
12 BY MS. PALM: 12 A Yes, wedid. We had two children. Valielsa Jamel
13 Q When did you end up leaving the arms forces service? | 13 (phonetic) in 1999, and Merlana Marie (phonetic) in 2000.
14 A 1987 14 @ Both daughters?
15 (¢ Okay. And how did you end up leaving? 15 A Yes, ma'am.
16 A lleft active duty honorably, but [ went into the le Q At some point was there trouble in that marriage?
17 reserves also. 17 A Yes.
18 Q Atsome point did you and Pamela Sue (phonetic) get | 18 (@ And what was the problem?
15 divorced? 19 A Alcohol.
20 A Yes, we did. 20 Q  Your alcohof or her alcohol?
21 Q@  What year was that? 21 A My alcohol.
22 A 1993 22 Q Okay. And how did you address it?
23 ( And was that in Ohio? 23 A ] soupht some treatrment, but it was kind of too late
24 A Yes. Fairfieid County (indiscernible) my home town. | 24 in the marriage.
25  And at the time what was your drinking paitern like? | 25 @ Did your problem continue?
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1 A Yes. 1 io Monte Vista (phonetic). it's --
2 Q  And did you eventually get divorced? 2 (@ Can you stop just a second.
3 A Yes, I did. 3 MR. SMITH: Objection, Judge.
4 Q When did you get divorced? 4  BY MS. PALM:: ‘
5 A 2001 i was finalized I do believe. 5 Q Let me ask you a question at a time.
6 (@ Okay. Had you been living separately before that? 6 THE COURT: Suslained. Non-responsive?
7 A Yes. 7 MR. SMITH: Yes.
8 (O  Was it an amicable diverce between the two of you? 8 THE COURT: Sustained.
9 A Yes, we did -- we did our own divorce, Took the 9 BY MS. PALM::
10 class together and just paried ways. 10 Q  Just answer the ~- if you can just -- [ know it's
11 @ Did you both agree that divorce was the best thing? 11 difftcult, but if you could just listen real carefully to my
12 A Yes, we did. 12 question and just respond to that question, and I'll ask you
13 Q And why did you agree that it was the best thing? 13 more questions after thal, okay. All right. You said you met
14 A My alcohol. 1t was best for her to have the kids, 14 Victoria at Monte Vista. Is that Monie Vista Hospital?
15 I'mjust being honest. It just -- 15 A Hs-
16 Q Are you saying you did not want your children exposed | 16 Q Justayesorno. [sthat Monte Vista --
17 to your alcohol problem? 17 A Yes
18 A Yes. 18 Q3  --Hospital? Okay. And what is Monte Vista
19 Q And at the time you couldn't keep it under control? 19 Hospital?
20 A That's correct. 20 MR. SMITH: Objection, Judge. Can we approach?
21 Q And after the divorce, you ended up meeting Victoria | 21 THE COURT: All right.
22 Witmarsh. 22 (Off-record bench conference).
23 A Yes, that's correct. 23 THE COURT: Sir, if you can just speak up. Some aof
24 Q Where did you meet her? 24 the jurors are having difficulty hearing yau.
2 A I'mel Victoria afier my divorce. | voluntarily went 25 THE WITNESS: Sormry.
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1 THE COURT: And understand, sir, the microphones that | 1 ) And how long were you in the hospital together?
2 we have throughout the courtroom, they do not amplify. They 2 A About ten days.
3 ooly record. So alot of peaple think they amplify when they 3 Q' When you got out, where did you go to reside?
4 don't, 4 A To my home.
5 THE WITNESS: Okay, your Honor. 5 Q Where did Victoria go?
& THE COURT: Okay? 6 A To my home.
7 TIHE WITNESS: Yes. sir. 7 Q  And at the time had you begun a romaritic
8 BY MS. PALM: 8 relationship?
9 Q  And I will try to speak up also. Okay, what were you 5 A No.
10  in Monte Vista Hospital for? 10 Q  Why did she go 1o your home?
11 A For alcohol recovery. 11 A Thad a house.
1z Q And was the Victoria there af the same time as you? 12 MR, SMITH: Objection. Irrelevance, Judze.
13 A Yes, she was. She was in a different ward. i3 THE COURT: lt's foundation. I'm going to allow it.
i4 THE COURT: Okay, sir, the question was was she there | 14 Overruled.
15 atthe same time, Yes or no, 15 THE WITNESS: [ had a house. I lived alone, and she
16 BY MS. PALM:: 16 needed a place, 1 necded a roommate.
17 Q Just, again, try and listen real careful to my 17 BY MS, PALM::
18 questions, okay. And do you remember when that was, 18 Q And during this téme that you're living together did
19  specilically? 19 wyou begin confiding in each other regarding your past
20 A October 2001, 20  experiences?
21 Q Okay. And so the two of you meet there. Did you 21 A Absolutely.
22 establish a refationship? 22 Q  And withoud telling me what the problems were, did
23 A Yes, we did. 23 Victoria telt you about any problems she had?
24 Q  While you were both in the hospital? 24 A Yes, she did.
25 A Yes. 25 QDo you know whether she was separate from her husband
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at the time she went into Monie Vista?

A Yes.

Q She was?

A Not legally.

Q Okay. While you were living together, what was
Victoria like from day to day when you first started living
together?

MR. SMITH: Objection, Judge. Irrelevant.
THE COURT: Are you talking from --
MS. PALM: I'm talking about --

THE COURT: -- early 20007

MS. PALM: --2001.

MR. SMITH: T mean, that's a really vague question,

Judge.
THE COURT: And also --
MS. PALM: TI'll wait until we get --
THE COURT: Al right.
MS, PALM: --to later in time.
THE COURT: Sustained.
BY MS. PALM::
Q Did anything happen in May of 20027
A Yes,itdid. 1had to take her to the hospital,
Q Okay. And without elling me what for, were you
aware of reason for taking her to the hospitai?
A The incident happened in my house,
Page 186

ROUGH DRAFT TRANSCRIPT

Wm0 ] o B W

L i e e e e
M -~ MW W O

Q Okay.

A Yes.

Q Now, you had some felony convictions Lhat the DA
addressed one of them, and (hat was a conviction [or felony
domestic battery in March of 2006. Do you recall that?

A Yes, Ido.

Q Okuy. And do you have anolher earlier eonviction in
the Clark County eourts for burglary in 20057

A Yes, ldo.

0 And did you get a probationary sentence in (hat case?

A Yes, Fdid.

Q And in April o 2006, were you convicted in Ohio of a
fifth degree {elony for [ailure to pay child support?

A Yes, [did.

Q  And did that erime carry a year in jail in Ohio?

A Yes, it did.

Q) The conviction that we heard about ycsterday
involving Vietoria, you actually went to prison for a {ime on
that one, did you not?

A Yes, I did,

Q Okay. And do you remember when you went into prisen’

A April. 2006.

(0} And did you have any contact wilh Victoria while you
were incarcerated?

A Yeos
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) While you were incarcerated in prison?

A Notin prison, no. Injail,

Q I'm asking just about the prison time, so iry and
listen to the question, okay?

A Yes, ma'am.

Q  All ight. When were you rcleased to parole?

A Around the end of -- April, 2007.

Q So you spent about a year - a little over a year in
prison?

A Yes.

Q And how did you feel about Victoria when yuu got out
of prison?

A [ felt that chapter was closed. | was angry some
sometimes, I'm — but as far as she was out of my mind. 1
mean, out of sight, out of mind. 1t was just hest to move on,

Q Okay, so when you got out, you had planned to go on
with your life --

A Yes, absolutely,

Q -~ without Victoria in it?

A Yes, Idid.

Q Then you got out, What did you do about finding
work?

A Tapplied all over town. I was forlunate enough to
be able to apply at the Northern Pipeline Construction,
simultaneously applying at the union hall.
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Q And when you say applied at the union hall, are you
talk being about the union apprenticeship?

A Yes, ma'am, | am.

Q Okay. And was that a program — do they have a
rchabilitation program?

A Yes, they do. They offer a fantastic program to
rchabilitate, train yourself,

Q And so you participate in that. And through them,
you ended up working for whom?

A [ was dispatched immediately, I was fortunate and
started working for MI Dean Construction?

Q And is MJ Dean the same company that Tracy Berger
works [or that we heard [rom on Tuesday?

A Yes His.

Q And did you start a new relationship afier you got
out?
With?
Did you start a love relationship?
Yes, [ did.
Who was that with?
With Chery] Morris.
And when did you two start dating?
Actual dating might have been around March, 2008.
Did you tell her about Victoria when you met her?
In some aspects, yes, I did.
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1 Q Okay. You heard her testimony before this jury. Did 1 THE COURT: Sustained.
2 youever tell her that you wanied to kill Victoria? Z  BY MS, PALM:=:
3 A No. 3 Q Tell me about how you and Victoria began talking,
4 Q Did you tell her you were angry with Vicloria? 4 apain. When did that happen?
5 A Yes, Idid. 5 A [received a phone eall on Father's Day 2008,
6 Q Did you tell her you wanted to hurt Victoria? 6 0 Okay. Tell me about that phone call.
7 A No. 7 A She was very distraught and said that she had to see
B Q We also heard her say you demonstrated to her how youl 8 --
9 could kill somebody with a knife. 9 MR. SMITH: Judge, I'm going to object and ask that
10 A Yes 10 another question be posed. 1'm going 1o object to the
11 Q Did you ever do that? 11 narrative form of the question.
12 A Not demonstrate, no. 12 MS. PALM: Okay.
13 Q  What inierfered with your relationship with Cheryt 13 MR. SMITH: Under these circumstances.
14 Morris? 14 THE COURT: Alt right, sustained,
15 A Victoria. 153 BY MS. PALM::
16 Q Did you cheat on Ms. Morris with Victoria? 16 (Q So Victoria called you and said that she had to see
17 A Yes 17 you?
18 Q And you weren't honest about that at first, were you? 18 A Yes, she said she had something very important to
19 A No. 19 tell me, and she said she was going to kill hersell.
20 Q And did that hurt Cheryl Maorris? 20 MR. SMITH: Objcction. Objection, Judge.
21 MR. SMITH: Objection, Judge. Calls for speculation. | 21 MS. PALM: Just wait and answer my --
22 THE COURT: Sustained. 22 MR. SMITH: Move to strike.
23 BY MS. PALM: 23 MS. PALM: We heard the same testimony already, 1
24 Q Did Ms. Morris express to you that that hurt her? 24 think.
25 MR. SMITH: Objeetion, Judge. Calls for hearsay. 25 THE COURT: Well, he's objecting now that it is
Page 190 Page 191
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1  hearsay. Jury's instructed to disregard the last answer from 1 MR. SMITH: Objection, Judge. Non-responsive. It's
2 the witness. 2 hearsay.
3 MS. PALM: Well, I'm offering it for his state of 3 THE COURT: Sustained.
4 mind why he would meet with her, not for the truth of the 4  BY MBS, PALM:
5  matter, 5 Q After talking with Victoria, did you spend a litile
6 MR. SMITH: Then objection, Judge. What's the & more time with her?
7 relevance of that at this point? 7 A Yes.
a THE COURT: I'm going to sustain the objection, B Q Okay. Did Cheryl express that she was upset by that?
5  BY MS. PALM:: 9 MR. SMITH: Objection, Judge. Calls for hearsay.
10 Q Did you meet with Victoria? 10 THE COURT: Sustained.
11 THE COURT: Ms. Palm, I'm having difficuity hear you.] 11 BY MS, PALM:
12 BY MS. PALM:: 12 Q Did you observe that she Cheryl was upset with that
13 Q Did you meet with Victoria? 13  when you returned back home?
14 THE COURT: So 1 don't know if the jury is as well. 14 A Yes
15 THE WITNESS: Yes, I did. 15 (¢ DBecause you and Cheryl continued a refationship afier
16 BY MS. PALM:: 1a fthat; is that true?
17 (Q Okay. And did you meet about her on Father's Day of | 17 A Yes.
18 20087 18 @ lust-- you can say yes or no.
18 A It was like a day later | -- 19 A Yes.
20 Q Just not Father's Day, a day Jaer is fine. 20 Q Don't try and -- okay. Did you and Cheryl purchase a
21 A Yeah. It was like a day or two [ater, 21 car together?
22 Q Okay. So when you met, what happened? 22 A Yes.
23 A We went up into a friend's condo and -- 23 Q And it was on her credit?
24 Q Did you talk? 24 A Yes.
5 A Yeah. She confided in me and - 25 Q That's hecause your credit was not good at the time.
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A Yes.
THE COURT: Sir --

BY MS. PALM:;
Q Okay, speak up a little bit louder --
A Yes

Q - so the jury can -- I'in trying, 10o. And you and
Cheryt eventually moved into the El Parque apartment {ogether?

A Yes

Q How did that come about?

A We lived with a mutual friend, end I put money down,
[ looked around, and moved info a place, and I mean, it's as
simple as that, [ mean --

Q Okay. Atthe time that you moved in, when was that
that you moved into the El Parque apariment?

A T put down a payment in Augusl, and we moved in
Seplember 1st of 2008.

Q And were you and Cheryl still dating at that time?

A Yes, kind of. If's -

Q Did Cheryl know you were still seeing Victoria at
that time?

A Yes.

Q And by the time that you had moved into that
apartment, were you reteased ffom parole on your prison casc?

A Yes, | received an honorable discharge in June of
2008, 1 do believe.
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Q Okay. And were you off probation in your other cuse?

A I1reccived another honorable discharge in -- 1 think
it was September 11h.

Q@ And we heard during Ms. Morris' testimony that about
four or five days after you two moved into El Parque that
Victoria callcd her because she wanted to come live there with
you. Do you remember that testimony?

A Yes.

Q s that how it happened?

MR. SMITH: And Judge, I'm going to objeet.
Actuaity, that wasn't the testimony. She said that the
delendant called Cheryl Morris and said Victoria's coming to
five with us.

MS. PALM: That's --

MR. SMITH: Not that --

MS. PALM: That's correct, the defendant called and
then she -- he put -

THE COURT: I'm going to sustain the objeetion.

MS. PALM: Okay.

THE COURT: Just restate the question -

MS. PALM: Okay.

THE COURT: -- so we're clear.

BY MS. PALM::

Q  You hear the testimony that you called and then you

handed Victoria the phone, and Victeria spoke with Cheryl and
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said she wanted to move in there.
A Yes,
MR. SMITH: And again, Judge, that misstates the
testintony.

THE COURT: Counsel approach, please.
(Off-record bench conference).
BY MS. PALM::

Q DBrian, how did it happen that Victoria ended up
moving in there? Tell me about the phone call, whe called
whorn.

A 1called Cheryl, and I said I want to come home to my
place after five days. I mean, she was out. She into [ was
with her —

MR. SMITH: Objection, Judge. Non-respoensive.
THE COURT: Sustained.
BY MS, PALM::

Q@ Okay, try and listen to my question, okay. So you
calied Cheryl becauge Cheryl had been at the apartment?

A She wasn't at the apariment.

Q@ Okay. Bui you called her and said T want to go to
the apartment?

A | was checking to see if she was there, what her
intentions were.

Q Okay. And did she express that she was going to
leave?
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A Yes.
MR. SMITH: Objection, Judge. Calls for hearsay.
THE COURT: I'th going 1o aliow that because I - she
did testily to that.
BY MS. PALM::
Q Yes, she did?
A Yes. she did.
Q Okay. And then you end up bringing Victoria home
with you?
A Yes.
Q And were you aware al the time that you and Victoria
began residing together that she had Hepatitis C?
A That's what she called me for that she wanted to tell
me when she first contacted me.
Q Okay. So you were aware —
A Yes.
Q - she had it. Were you aware that that can be
sexually transmitted?
MR. SMITH: Objection, Judge, to the relevance.
THE COURT: Sustained.
BY MS. PALM::
Q Did you -~ did you have a sexual relationship with
Victeria?
A Yes.
Q Were you aware that you could have goiten Hepatitis C
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from her?

A Yes

Q  So you understood that you were risking your health
by going into this relationship?

A Yes.

(At the time that Victoria moved in, what was going on
in your working? Were you working for JD still or MJ Dean
still?

A T'was — I was working for MJ Dean working on the
Eastside Cannery, what we completed, We built it. It was
completed. [ was temporarily laid off, put on the oui-of~work
list, and I was reassigned to the city center with a new
company Perini {(phonetie).

Q Olay. .

A And [ was working at Perini city center, and that's
where I was when this - in September.

Q So you were still working?

A Yes.

Q Okay. When did you get involved in the MINDS
treatment. Do you remember what time it was?

A Lale, mid September, late September. 1want fo —
September. maybe, 19h. September 20th.

Q Okay. And why did you end up doing that?

A 1needed some help.

Q Problem getting bad or had it remained bad?
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A Yes. I was - one woman this, one woman that to
drinking to working six days a week, The woman 1 loved and
want to be with --

MR. SMITH: Objection, Judge.

MS, PALM: Just --

THE COURT: Sustained.

MR. SMITH: Move to sirike all aller yes as
non-responsive.

MS. PALM: Just listen to the question, Brian.

THE COURT: The jury's instructed o disrepard all
answers afier his answer ol yes.
BY MS. PALM:;

Q So you had some stress going on in your life at the
time? Yes?

A Yeah

Q And you decided to seek treatment on your awn?

A Yes.

Q Okay. So you go to MINDS, and then they put you in a
detox?

A Yes,1--1 admit ] missed three days in a row, and 1
was drinking really heavily and had a lot of things going on,
but, you know, I called late again, and then I had talked to my
boss, and we had a great relationship, and | reported the truth
that I had a lot going on and all the hours, and 1 was working
six and seven days a week for two, three months, and -~

Page 199
ROUGH DRAFT TRANSCRIPT

= T e O R S R S

T o T R B T X B L o T o S Sy S Ry S
o W N R QW o~ MW s W e oo P

Q Okay, let me stop you there. So you talked o your
boss, and yout told him you were haviag problems, and he helped
you get into the detox?

A No, she did. She told me to gel ahold of Lou and --

Q Okay.

A -~ they laid me off so T could quality for -- because
of the work 1 did for them and --

(Q Okay. Try and not do a run on response to me, all
right. | just want you to [ocus on the question and just ry
and limit your answers (o answering the question, okay.

A Yes.

(3 Take asecond to think. And Victoria was your
sponsor when you were doing the afier-care aficr detox?

A Yes, she was.

(Q  Was she still drinking at that time?

MR. SMITH: Objection, Judge, What's the relevance?
THE COURT: Sustained.
BY MS. PALM::

Q Did you have a history ol drinking with Victoria?

A Yes.

Q And she was poing to your group meetinps?

A Yes, she was,

(Q But the only focus of the group meeting was to
address your problem?

A Yes.
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Q  Soduring the relationship, you're doing the
after-care counseling. We heard testimony that you also tock
her to meet your [riends, some union people?

A Yes, that's correct,

Q Okay. Who did she meet?

A Oh, I've introduced her to about [ive big hosses and
friends at the union hall.

(Q How did you introduce her?

A She had moved in, and 1 was done counseling, and 1
was out of work. [ was volunteering because [ was trying to
keep myself busy.

Q Okay, Brian, we're going 1o draw an objection. How
did you introduce her? Do you -- how did you refer to her at
the time?

A The union aflowed me to take Ler to -~ for some
volunteer work, and I was able to introduce her.

Q 1 mean, by a term. Did you say this is my
girliriend, this is my wile? How did you intreduce her to your
{riends?

A I'mnot quite sure, my girl. My -- they assumed she
was my -- the way -- my significant other.

Q During this time period did you bring Victoria over
to sec your daughters that live here in Las Vegas?

A Yes. Yes, [did.

Q Okay. And how old are those daughters?
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1 A One just turned ten and the other one’s — will be 1 or by any medium of information, ineluding without limitation,

2 {urning nine. 2 newspapers, television, radio or the Internet.

3 Q Without telling me what they were -- did Victoria 3 And you're not to form or express an opinion on any

4 confide in you about any problems she had while you were in 4 subject connected with this case until this matter is finally

5 prison? 5  submitted 1o you. Again, il you need to stand up and stretch

8 A When we got back topether, yes she -- &  orthe marshal will get you some water il you need that.

1 Q Okay. 1 (Courl recessed at 4:33:44 p.m. unti] 4:30:36 p.m.)

8 A --told me she had multiple -- B {In the presence of the jury}

9 Q You don't need to say what it is, Just yes. Okay. 9 THE COURT: We're back in the presence of the entire
10 So by November of 2008 what did you know about -- your Honor, | 10 jury panel. Ladies and gentlemen, we have some legal issues
11 since the Court is limiting me, he doesn't kmow ['ve been 11 that nced to be resolved. 1 don't want to have you sit there,
12 limited, so may I approach him for a minute? 12 and [ want to move the case niong as expeditiously as possible.
13 THE COURT: Why don't we have counsel approach here. | 13} won't be fair o you just to have vou sit there. We've got
14 MS. PALM: Okay. 14 to resolve some certain things, so -- beflore we go any further,
15 THE COURT: Make sure we're on the same page. 15 So we're going to ndjourn for the day. 1 think we can come
16 (Off-record bench conterence). 16 back at 9:00 o'clock tomorrow morning.

17 THE COURT: Ladies and gentlemen, we're just -- Fm 17 1 do not have a calendar tomorrow, so we will start
18 just going to meet with counsel in the hatlway in the back room 18 - I'm going o probably meet with counsel at 8:00 in the
19 in my chambers here, so you can stay there. If you want to 19 moming, so we'l] be done with our issues. So il we can have
20 stand up and stretch or whatever. Fll just rend you the 20  you herc at 9:00 o'clock.
21 admonishment. 21 During this recess it is your duty not to converse
22 . During this recess it is your duty not to converse 22  among yoursclves or with anyone else on any subject connected
23  among yourselves or with anyote else on any subject connected 23 with the trinl or to read, watch or listen fo any report over
24 with the triat or to read, watch or listen to any report over 24 commentary on the trizl by any person connected with the trind
25 commeniary on the trial by any person connected with the trial 25  or by any medium of information, including without limitation,
Page 202 Page 203
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1 newspaper, television, radio or the [nternet. 1 THE COURT: 8:00 o'clock.

2 You're not to form and express an opinion on any 2 THE CLERK: Off the record.

3 subject connected with this case until this matter is finally 3 (Court recessed at 4:53 p.m,, until,

4 resolved. Ithink all of you can memorize that or can state 4 Friday, March 20, 2009.)

5  ihat back {0 be tested later. All right. Thank you, we'll see 5

6 you back tomarrow at 9:00. &

7 You know what, actually il we can have you come back | 7

8  ai9:30. Just give us n little extra time, 9:30. You can po B

9 back down there, sir, with your attorney. We're outside the S
10 presence of the jury panel. We're off the record. 10
11 (Court recessed at 4:32:28 p.m. to 4:53:17 p.m.) 11
1z {Outside the presence of the jury) 12
13 THE COURT: Okay, at 8:00 o'clock tomorrow morning | 1 3
14 I'm -- both couple need to provide the Court with any case law } 14
15 regarding the self-defense issue that we've discussed. Mustbe ! 15
1% received in my chambers by B:00 a.m. tomosrow or [ won'tbe § 16
17 able to consider it. 17
18 MS. GRAHAM: Judge, can we settle jury instructions | 18
19 tonight so we can do our closing? 19
20 MR. SMITH: 1 think that's why we're coming back at 20
21 8:00. 21
22 THE COURT: Right. That's why I'm giving an extra 22
23 hour and a ha!f. It's not going to take an hour and a half to 23
24 resolve this sell-defense issue. Okay. 24
25 THE CLERK: Alf right, 8:00 o'clock. 25
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24

LAS VEGAS, NEVADA, FRIDAY, MARCH 20, 2009, 7:35 A M.

(Outside the presence of the jury)

THE MARSHAL: Department 7 of the Eighth Judicial
District is now in sesston. The Hanorable Judge Michael P.
Villani presiding. Please be seated, remain in order, Make
sure your cell phones are turned off, plense.

THE COURT: Let the record reflect we're outside the
presence of the jury panel, Mr, Smith, where's your

co-counsel?
MR. SMITH: Judge, I'm ready to proceed without her.
THE COURT: All right.
MR. SMITH: She's going te be here. She's Iate.
THE COURT: All right.
MR. SMITH: Apparently she was on the phene with her
gronddaughter witile her granddaughier was having the baby, and

she's running late, 50 -

THE COURT: All right.

MR, SMITH: 1didn't go it in detail.

THE COURT: Okay.

MR. SMITH: Okay.

THE COURT: | reccived the supplement points and
authorities on the issue of the self-delense issue. The
defense wants to cither ndmit into evidence or have Mr. O'Keele
testify regarding an Qctober 2001 admission in Monte Vista
Hospitad, and the following was highlighted for me by defense
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counsel:

In October "01, very cut her -- both ol her wrists
with a knile, and she then she had reported of her fourth
suicide attempt and also it was information that she was on
numerous medications, She was diagnosed with mujor depression,
panic disorder, agoraphobia.

And in 2002 she was again admitted to Monte Vista
Hospital. She was taking three drugs, Xanax, Lortab,
Oxycotton. She had some blacking out episodes. She wasn't
functioning properly ot work. She was dingnosed to having
severe anxiety and depression. She was hospitalized -- talk
about her hospitalization of '0F. And it also talks about that
she was continued dependents on opiates, Xanax and major
depression. And that was again, from '01.

'06, Monle Vista ndmission, and I guess this was
during Mr, O'Keefe’s incarceration, but my understanding is
that the victim had confided in Mr. O'Keefe --

MS. PALM: That's correct.

THE COURT: -- and provided him with this
information. And talked about again, her attempt suicide,
self-mutilation. There's drug abuse, afcohol abuse, and her
plan as of Seplember 06 was unger manogement, therapy or
counscling sessions. Dingnosed that she had rncing thoughts,
mood swings since 2000. Again, refers to suicide attempt.
Attempt, exeuse me. History of high moods and anger problems,
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Past history of heavy alcohol use. History of pain medication
abuse.

There's an admission at Southern Nevada Adult Mental
Health in October'07. And the record show thal in October --
I'm assuming referring to October '07 -- that the victim toak
an overdose of pills and another apparent siticide — attempt
suicide. And then there was a situation two or three days
prior to the incident in question at their residence that the
victim came afler Mr. O'Keefe with - is it knife or scissors?
Was it a knife?

MS. PALM: Knile.

THE COURT: Okay. And so defense wants to bring in
the medical records release those situations of the prior
attempt suicide, self-mutilation, her various mental health
counseling and diagnosis. Most recent case that 've been
refzrred to is Daniel v. State. 119, 498, 2003. It does
address the decision in Petty {phonetic). It says here and at
the admission of the victim's specific acts regarding --
regardless of its source is within the sound discretion of the
court.

It's limited to the purpose of establishing what the
defendant believed about the character of the victim. It
further states that when a defendant claims self-defense and
knew of relevant specific acts by a victim, evidence of the
acts can be presented through the defendant's own testimony,
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through cross-examination of a surviving victim and through
extrinsic proof. And T don't think there's any real
disngreement with that. Both parties cite Daniel or discuss
that. Both parties falk about Petty. Ts there anything

further to add, Ms. Palm, to your brief?

MS. PALM: ust for the Court's information that --

THE COURT: These will be part -- the briefs or the
supplemental information will be made part of the reeord.

MS, PALM: Okay. And we were poing fo provide o
formatted clean copy to file today also. But just to clarify,
we also want to admit her medical records as extrinsie
evidence. I think that we're entitled to undler Daniels and
Petty to corroborate his testimony becouse as Daniels notes, a
defendant's testimony is oflen viewed as self-serving, and he's
entitled to corroborate that with other extrinsic evidence.

And we don't have an authenticity problem. The DA
agreed to stipulate to the authenticity of records if we had a
foundation for them. And we did - we did not want to submit
the medical records from the 2007 admission becanse as 1o those
medical records, they contained prejudicial prior bad acts of
Mr. O'Keefe. And so we wanted {o admit medical records frem
2001, 2002, and 2006. And we submitied those as our Proposed
Exhibit B.

And then finully, the State has introduced evidence
of Mrs. Witmarsh's peaceful character. They did that through
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1 their witness, Ms. Morris, who testified that Mr. O'Keefe said | 1 we were talking about in these two cases or that the court was
2 that she was submissive. 1 think they intended to show the 2 addressing in those two cases was actual other witnesses that
3 jury that she was submissive and a peaceful person, and we're | 3 had been attacked by the same defendant. That was to show
4 allowed to impeach that with extrinsic proof. That would be 4 corroboration. Not that -- I mean, it's kind of -~ it's not
5 all I add to that, 5 analogous to this current situation where they want to get in
6 THE COURT: Mr. Smith. & evidence that she tried to kill herself and/or that shc was in
7 MR. SMITH: Judge, following up on the lost thing Ms, | 7 anger management classes.
8 Palm said, we introduced evidence that Mr. O'Keefe said that B8 | mean, it's too attenuated for one. And it's -~ we
9 she was submissive to show Mr. O'Keefe's state of mind with S submit it's not contemplated by the case law.
10 regards to his vision of her character. If it also happens to 10 THE COURT: All right. The Court has reviewed all
11 infer that she was, in fact, submissive, well, then, so be it. 11 the cases cited by the parties and their supplemental briefs in
12 But we certainly weren't going there. We were just trying to 12 this matter. It's - both parties agree that in a claim of
13 go to show what Mr. O'Keefe thought about her. 13 self-defense that specific acts of violence by the victim would
14 With regards to the profTer testimony that the 14 be admissible. The Court does not find her attempted suicide
15 defendant is going to say that Ms. Witmarsh tried to {ackle him | 15 1o be a speeific act of violence,
16 with a knile fwo nights before the incident, the State 16 So the Court's ruling that her records from '01 or
17 conceives that that is admissible evidence. But we maintain 17 those situations from ‘01, '02 and '06 as well as "07 are not
18 thatevidence that she committed suicide - well, not 18 coming in. The defense can -- Mr. ('Keefe can testily that two
19 committed, but attempt ta commit suicide is not contemplated [ 19 or three days prior to the incident thot the victim, I puess,
20 under Daniel or Petty because it is not a specific act of 20 came at him with a knife or - I'm sorry, T know you just told
21 violence. 21 me. Knile or scissors at their residence. So he'll be allowed
22 I mean, people can commit suicide not because they're | 22 to testify in that regard.
23 anger, but only beeause they're depressed or sad or no [onger | 23 But as far as also the fact that she had in the past
24 see areason for living. It's not a violent act. It's 24 was going to therapy classes for anger management is not a
25 contemplated. With regards to extrinsic proof, the proolthat | 25 specific act as identified in Daniel or Petty, and so that's
Page 6 Page 7
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1 the Court's ruling. Anything clse we need to address? 1 And again, it just looks better -- T mean, 1 don't want to keep
2 MR, SMITH: I just that you admonish the defendant, 2 reminding you, and 1 know your attomey was helping to remind
3 Judge, because he seems really eager to state these things. 3 you to raise your voice. 1know it's a emotional situation,
4 THE COURT: Well, just - 4 b the 12 individuals, you know, to your right need to hear
5 MR. SMITH: He's atready blurted out that she called 5 your testimony, you know, hear your side of the story, and il
& him and told him she wanted to kill herself, so -- & we have to keep asking you {o rise your voice, it interferes
7 THE COURT: Well, Mr. O'Keele as your attorney had 7 with their evaluation of your testimony. That's to help you,
8 mentioned a couple times during your testimony, you know, 8 that's why I'm saying that. Just plense raise your voice so
9 please listen very carefully to the question and, you know, G they can hear you. All right?
10 just listen -- I mean, she's leading you where she wanis youto |10 THE DEFENDANT: I will do so, your Honor.
11 po. 1don't mean leading questions, but she's asking questions | 11 THE COURT: Olay. Anything else on this issue?
12 of what she feels would be, you know, your theory of the case, | 12 Anything else?
13 and you'd be wise to lollow her advice and direction in that 13 MR. PIKE: lust in reference to the understanding of
14 regard. 14 defense counsef and our obligation in presenting testimony.
15 It never looks good for a witness or for a party 15 Apgain, the Court has cautioned ahout — the defendant about
1% where the court has to admonish a witness on the stand in front | 16 hlurting out any testimony that's been disallowed. If that
17 ofajury. I'm not doing it o embarrass you or to hurt your 17 oceurs, it's my understanding that at that point in time or if
18 case, but if there's an objection, I'm going to rule, you know, 18 there's any indication to us that testimony that may be
19 accordingly. And also, if I need to, you know, advise the jury | 19 unsupportable or patently untrue, that at that point in time we
20 that to disregard your testimony, again, it's just not 20 have an obligation to discontinue asking questions altogether.
21 something that looks good for a witness. Okay, do you 21 And that would surely impinge the defendant's ability
22 understand that, sir? 22 to present his entire story because we would have to stop at
23 THE DEFENDANT: Yes, your Honor. 23 that point in time und just discontinue asking questions, so |
24 THE COURT: Allright. And as your testimony went on] 24 explained that to him again last night. 1 went over and went
25 vyesterday afternoon, at parts gol lower and lower and lower. 25 over the testimony with him while Ms. Palm was working on her
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brief that was -- went to the Court.

But that is always a caulienary porlion, and we
didn't really address that during the canvassing of the client,
but he controls how long his testimony runs, and we have
certain restrictions on what we can and how far we can go with
testimony. Thank you,

THE COURT: Do you have any questions in that regard,
Mr. O'Keele, because I'm not going 1o answer those onto
something that yon would do in private with your attorney, but
you understand what he just said?

THE DEFENDANT: Yes, your Honor.

THE COURT: Okay. Like I said, I don't want you to
hurl your case.

THE DEFENDANT: I think demage has already been done,
your Honor.

THE CQURT: Well, that's fine, but if you believe
that, that's fine, but you don't want to make it worse, all
right.

THE DEFENDANT: Yes, sir, your Honor.

THE COURT: Okay.

MS. PALM: Your Honor, [ have one odditional thing,
1 just wanted to inform the Court that I have been on
antibiotics for treatment of an ear infeclion since last Friday
and | have a bulging cardrum on one side. 1 have not
intentionally, as Ms, Grobam accused me of yesterday, been
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trying lo speak toud at the bench. When the white noise is on,
I can't hear up there, and 50 when you remind me, I try to
lower the volume, but it's -- actually I have a hearing issue
going on right now.

M. Pike just inched that if I come around to this
side, the white noise is not so bad, and T will try to do that
for bench conferences in the future, But I just want the Court
to know I'm not intentionally trying to make the jury hear
anything [ say.

THE COURT: I appreciate that, and | didn't --T did
not interpret that you were trying to do that intentionally.

MIL SMITH: Neither did L.

MS. PALM: Thank you.

THE COURT: Okay. Anything else on --

MR. PIKE: No,

THE COURT: Anything else?

MR. SMITH: No.

THE COURT: Now, we do -- I'm just finishing up some
of the review on the jury instructions so we can -- now, the
jury's coming at 9:30; is that correct?

THE CLERK: Yes.

THE COURT: All right, so we have about 13, 20
minutes and I'll meet with counsel again and --

MIL PIKE: 1 think that we should be able to finish
up today, Mr. O'Keele is our last witness. They anticipate, !

Page 11

ROUGH DRAFT TRANSCRIPT

@ ) m n d wW y

believe, recalling Dr. Benjamin to the stand. We do not have a
surrebuttal for Dr. Benjamin's testimony. [ would not be
recalling Dr. Christensen, and [ think absent any other
witnesses --

MR. SMITH: The only potential snag is thai Dr.
Benjamin is performing an autopsy this moming, and sa she
can't be here number 1:00 o'clock. Twill represent that her
testimony is gaing to be really short. I'll have it now 1o
like five or six questions, but that's the earliest she can be
here because she has to cut somebedy this moming. Butl
anticipate -~

THE COURT: How many other witnesses --

MR. SMITH: That's it.

THE COURT: Oh, you're just going to have one --

MR. SMITH: Just Dr. Benjamin.

THE COURT: - rebutial?

MR. SMITH: That's it. SoI anticipate if we settle
jury instructions this morning and we get done with the
defendant, we can tole, you know, a longer break, come back at
1:00, put her on the stand, and then put this thing to bed.

THE COURT: Okay.

MR. PIKE: And if we can advise the jury that there
is just that one short witness --

MR. SMITH: Yeal, ['m sure they -~

MR. PIKE: — they'll get it carly this moming.
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MR. SMITH: Yeah, I apree.

MR. PIKE: Then they have some confirmation as to -

MR. SMITH: And they have some idea ~

MR. PIKE: -- the time frnme.

MR. SMITH: Exactly.

MR. PIKE: And they've alleviate their anxiety.

MR. SMITH: [ agree. And you ean — and, in fact, if
you want to just ask me about the witness, and they can hear me
say we have one witness that's going to be short,

THE COURT: Okay.

MR. SMITH: We can da it that way.

MR. PIKE: And if he wants to make a representation
that it's Dr. Benjamin, she's in the middle of an autopsy,
othenwise she'd be here earlier —-

MR. SMITH: Right. Tl -

MR, PIKE: --that’s fine, too.

MR. SMITH: -- put that on the record. Okay, great.

MR. PIKE: 1a front of the jury, [ -~

MR. SMITH: That's great.

MR. PIKE: -- that - I just want - they've been
nervous =«

MR. SMITH; Yeah.

MR. PIKE: -- they've been anxious.

MR. SMITH: We don't want them pissed.

MR. PIKE: So we want them to be able to focus when
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1 they deliberate. 1 THE COURT: Okay.

2 TIHE COURT: Alfright. Mr. Pike, I do know -- like ] 2 MR. PIKE:; Thank you.

3 said, I'm judgment finalizing, putting all the instructions 3 {Court recessed at §:15:17 p.m. until 9:39:02 am.}

4 together, yours and theirs that match up and some differences. | 4 (In the presence of the jury)

5 But there was one of your instructions that said there was a 5 THE MARSHAL: - ceil phones are turned ofT, plense.

& irrebuttable presumption that Mr, O'Keefe was intoxicated. 6 THE COURT: Good morming, ladies and gentlemen. I'm

7 MR. PIKE; That's correct, your Honor. And that -- 7 going to advise you of our schedule for todny. We're going to

8 THE COURT: 1 wasn't quite clear where the authority 8 complete the testimany of Mr. OKeel®, and hopefully this

9 was for that. 9 moming, and the State may be calling one rebuttal witness, and
10 MR. PIKE: Well, if you lock in Sandborn, 1 took the 10 that witness eannot be here until 1:30. Immediately after that
11 Sandborn opinion out, and I specifically marked that paragraph | 11 witness, [ believe at ~
12 with a post-it befare [ sent the book back. In Sandborn there 1z MR SMITH: 1:00 o'clock.

13 was a fnilure to collect, a failure to test and when the 13 THE COURT: 1:00 o'clock. Okay, (00 o'cleck.
14 supreme court reversed it they sent it back with instructions 14 Immedintely after that withess, we will -- Fwill rend you the
15 that because that was not done, that they ordered an 15 jury instructions and closing arguments will commence, okay.
16 instruction that said you are -- there is an irrebuttable 16 We can tell you thot counsel and myself, we've been here since
17 presumption that would have been favorable for the defense. 17 B8:00 o'clock this moming resolving a lot of legal issues as
18 TFortunately, Mr. Sandborn -- 1 did the post conviction on it, 18 well as resolving the jury instructions because we want to
19 and then Mr. Sheek (phonetic) got the retrial after we got the  { 19 minimize your downtime today, so we just want o today as
20 instruction, and he won it. But in reference to that, when in 20 smooth as possible. All right, why don't we -- since we've had
21 circumstances such as this, that's where that comes from and so § 21 evening recess, why don't you swear in Mr. O'Keele 1oday,
22 I specifically marked it. 22 THE CLERK: Piease stand. Raise your right hand.
23 THE COURT: All right. I'll review that. Okay, and 23 BRIAN KERRY O'KEEFE, DEFENDANT'S WITNESS, SWOR
24 like I said, I'll be back in about 15, 20 minutes, and -- 24 THE CLERK: Please be seated.
25 MR. PIKE: Okay. 25 THE WITNESS: Thank you.
Page 14 Page 15
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1 THE CLERK: Go ahead and have a seat. 1 Q Were you aware of her financial condition?

2 TIHE COURT: All right. Okay. All right, Go ahead, 2 THE COURT: Okay, I'm sustaining the objection but

3 Ms. Palm, 3 I'm going to allow that question.

41 MS. PALM: Thank you. 4 MS. PALM: Thank you.

5 DIRECT EXAMINATION (RESUMED) 5 THE COURT: Yes or no, sir?

& [BY MS, PALM: & THE WITNESS: Yes,I -- yes.

7 ()  Brian, yesterday when we left ol we had discussed 7 BY MS, PALM::

8  your background, and so T want ta take you up to November 2008, | B Q Okay. And what was her financial situation?

9 the beginning of Nevember 2008, Were you facing any unusual 9 A She had no employment. She had unemployment and she
10 stressors at that time financialky? 10 had one week lefi on it. She was highly, you lmow, concemed
11 A Yes, ma'am, [ was. 11 about that trying to et an extension, and they told her she
12 Q What were they? 12 was more than likely going to be denied because there was no
13 A T was behind a littde bit in my rent being out of 13 money available.

14 work, and my car payment was a couple payments behind. Fhad | 14 Q Okay. Now, let me take you to the date ol her

15 spent —well 15 birthdny. What was her birthday? What date was that?

16 Q Was Victoria facing any additional stressors? 16 A November - November 2nd, Sunday.

17 A Yes, she was, 17 Q Okay. Whal was Victoria's behavior like -- just her
13 Q And what were they? 18 hehaviar -- on November 2nd?

19 A Well, she had - 19 MR. SMITH: Objection to the form of the question,
20 MR, SMITH: Judge, I'm poing to object because it 20 Judge. Why is her behavior on November 2nd, 2008 relevant?
21 calls for speculation as to what Victorin was sufiering, 21 THE COURT: Ifyou're getting to that situation (hat
2z MS. PALM: Okay, I'm talking about - . 22 we -- (hat's allowable, why don't you just get straight into
23 THE COURT: Sustained. 23 that.

24 MS. PALM: -- her financial condition, 24 MS. PALM: Okay.

25 BY MS. PALM:: 25 BY MS. PALM::
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Q Did anything unusual startling happening on November
2nd, 20087

A Yes, it did.

Q And what happened?

A Lafer in the evening Victoria had been drinking some
wine, and, you know, I realized that I wasn't drinking, which,
you know, [ wanted to, but, you know, I didn't, and --

Q Let me stop you for a second. Had you compleied your
MINDS counseling at that time?

A Yes.

Q And you were still dry?

A Yes. Two days before on the 31st. Friday was the
tast night.

Q  Okay. So Victoria's drinking, and what happens?

A Later in the evening she's cooking, and 1 passed out
on the couch. Was watching TV, just, you know, letiing her do
her own thing. Everything was — seemed to be okay, and her -
can [ say? Idon't —

Q Well-~

A She wasn't acting with her medication. She was a
little -- it wasn't going good with the wine, and I'm asleep,
and she's cooking, and she comes over and is telling me to get
up, and I'm asleep. And she had this same knife in her hand,
and -

Q0  What was she doing with the knife, Brian?
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A She was pointing it at me, and | mean, 1 didn't know
-= she was pointing at me yelling, arguing. I mean, you know,
not screaming crazily, but she was severely agitated. The
medication wasn'l working. It was a new medication.

MR. SMITH: Objection, Judge. Calls for speculation.
THE COURT: Sustained.
BY MS. PALM::

Q Okay, were you startied by her waking you by
sereaming and jabbing a knife at you?

A Yes.

Q And were you able to ealm her down?

A Well, yes, 1 was -- [ wnsn't -- because ] wasn't
drinking, | was able to diffuse the situation. 1 was able to
calm her down and --

Q And how did you do that?

A By talking with her and asking her what's going on
calmly. Basically, look, get ahold of yourself. You know
what, you wani me to get up, | -~ you know, she started {0 back
up. She came {o her senses. You know, whatever you want. You
know, I'fl get off the couch, 1 won't watch TV, whatever, and,
you know.

Q Okay. So three days afier that on November 5ih,
2008, until that day did you maintain your sobriety?

A Yes.

Q Okay. And did you fall off the wagon on ihat date?
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A Yes, 1 did.

Q What was going on in your home? What were you doing
when you got up?

A We spent the whole night on the couch waiching the
election until wee hours of the moming. She hind been drinking
a little bit. I didn't have a problem. [ was excited, You
know, | wanied {0 see. I'm sure a lot of people did, and she
retired maybe about 1:00. I was up until like 3:30 on the
couch. 1t was still made up, as you seen, from the night
before we were on it.

Q Tell me about your — the daily events afler you both
woke up. What were you doing?

A She had started acted up a little bit, and 1
basically convinced her just to go bed. To tet me watch TV,
She come out in the moming, got up. She was a little
cmbarmassed. Goes into the kitchen to make something to eat.
T'm up already on the couch trying to make some phene calls.
She slept in until about probably about 10:00.

And I had done been up some format, coflee. I'm an
early riser. 1 get up early, and basicaily, you know, what arc
we going to do. And 1 informed her Obama had won, and, you
know.

Q Okay. Let's just go te what did you do in
particular. Did you make any phone calls that doy?

A T made 30 calls 1o prospective employers. Trocy
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Berger being one of them. Another several foremen 1 worked
with. I was kind of - you know, the money situation and
trying to keep myselt busy. We had just --

@  Okay, let's just do o little bit at a time, okay.

A Yes, ma'am.

{0 So when you say 30 phone calls, you don't know the
exact number of phone calls, do you?

A Mo, there was multiple calls.

Q  Okay. And one of those calls was the call to Tracy
Berger that he testified about in court?

A Yes, ma'am.

Q And did that call give you hope that you'd be going
back 1o worl soon?

A Yes, it did. Absolutely.

Q And had Victoria Jeft the house prior {o that?

A Yes.

MR. SMITH: Objection, Judge. Non-responsive. The
answer is yes.
THE COURT: Sustained.
BY MS. PALM::
Where did she ga?
She went to Von's to get some food and some wine.
Okay. And did she come back with food and wine?
Yes, she did, and I continued making phone calls.
Okny. At what point did you decide that you were
Page 21
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going to go out and drink again?
A I know I shouldn't of, but afler talking to Tracy,
prospective employment for the long time, all my burdens were

relieved, and I'm talking very pood money in a matiter of weeks.

1 could have got everything, and I wanted to refinance the car
and whatever, but I -- her birthday and one for want to reward
myself for sobriety, | did it. I'm not going to lie, folks, |
wanted to drink any excuse, but I said let's go out. Come on,
let's go celebrate it. And{even had a -- two --

Q Okay.

A -- plasses of wine.

() Okay. So you were finding an excuse to drink? You
admit that?

A 1--T'manalcoholic.

Q) And do you struggle with that nlcoholism everyday of
vour life? _

A That's why they say onc day at atime. One's too
many and a million's not enough.

Q So at some point the two of you decide to go out,

Did you do any errands afier you lefi the house?

A Yeah, | had just purchased a sweeper the week before,
and | was cleaning up my spare bedroom with all the tools,
arranging my hardhats, and I spilled some screws, and I swept
over them and they got caught in the beit, and it broke the
belt. So [ said well, the first thing we need to do, let's
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drop the sweeper off right around the corner, and then we'li
head down to Paris Hotel. I did that and got to the sweeper
shop. She waited in the car, 1 took it in.
The guy told me it would take {ive minutes, Went in
the back.
Q Okay. Let's move on. So you do the sweeper errand
and then you go to Paris? Yes?
A That is correct.
Q Okay. Do you have a good fix looking back on the
times that all of that was occurring?
Yes.
Okay, What time do you think you went to Paris?
It was -- we valeted about -- it was around 6:30.
Okay. And prior 1o 6:30, had you been drinking?
I had two glasses of wine.
Okay.
MR. SMITH: And I'm sorry, Judge, just so there's
clarity, are we talk being 6:30 a.m. or p.m.?
MS. PALM: 6:00 --
BY MS. PALM::
Q Isitam. or pm.?
A It was 6:30 p.m.
Q And that's on November 5th?
A On November 5th. The receipt that I received from
the sweeper shot shows 5:39 p.m. that we were there.
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Q Okay.

MR. SMITH: Objection, Judge, and move to strike.
He's talking about facts not in evidence.

THE COURT: | sustain that. The jury's instructed o
disregard the last statement from the defendant.
BY MS. PALM::

Q So you believe that you went {o Paris about 6:00,
6:30 p.m.?

A That is correct.

Q At this point you had had two plasses of wine. How
much had Victoria had?

A A bottle and a - a bottle.

Q And what did you do at the Paris?

A We valeted the car. We walked over briefly to see
the times on the lights. We'd always go down there. But we
went back to Paris and we want to the rouletie tables.

Q Were you gambling that night?

A Yes, 1 was,
Q And did that gambling aliow you the ability to get
free drinks?
Yes.
And were both you and Victoria drinking at the Paris?
Yes.

What were you drinking?
1 was drinking dauble -- double shots of Absolute
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straight up.

Q Okay.

A I had one also white Russian which that's what
Vietoria was drinking.

¢ Okay. So Vicloria's drinking White Russians while
she's there?

A That is correct.

Q Do you know how much she had?

A At least three, maybe four,

Q  Are things going well? Are you getting along while
you're at the Paris?

A We're having a great time. Everything's okay. She's
feeling pood at that point. She started a little bit earlier
than me, and I was kind of like catching up, but she was ahead,
but she was fine, and she was —

(Q Okay. So you're enjoying your time at the Paris?

A Very much so. 1 was winning.

Q Okay. Were you also losing?

A 1end up losing a hundred so back of that winning,
which she wast't happy with,

Okay. Do you recall leaving the Paris?
Not really. Somewhat.

Do you know what time you left the Paris?
No, I didn't have o watch.

No?

o0 >0
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1 A No. 1 here, we're home.
2 Q Okay. Do you have any memory of getting in the car? 2 Q Okay. What were you doing?
a A Somewhat. No. 3 A Twas laying back in the seat sleeping.
4 Q WNo? It's not a clear memory? 4 @ Had she been the driver?
5 A It's not clear. It's not. 5 A Yes.
& Q Okay. Have you had problems because of your 6 Q Okay. And were you reelining in the passenper seat?
7 alcoholism with having blackouts in the past? 7 A Inthe [ront passenger seat, yes.
B A Yes. B8 Q Were you - 50 she wants you to wake up and you're
g Q So were you -- looking back, do you think you 9 reclining, and then what happens?
10 experienced a blackout? 10 A Idon' think she cared whether [ got up or not. She
11 A Yes. 11 was just—
12 Q Do you remember the drive home from the Paris? 12 MR. SMITH: Objection, Judge. Calls for speculation.
13 A No. 13 THE COURT: Sustained.
14 (3 Do you remember being back at the apartment complex, | 14 BY MS. PALM::
15 at your apartment complex in the parking lot? 15 Q Okay. What happened? Not what she's thinking, what
16 A Yes, [ do. 16 happened?
17 (3 Okay. When at the point that you can remember again, | 17 A She got up and went up to the apartment.
18 teil me where you are and where she is? iB Q Okay. Did you stay down stairs?
19 A We pulled into the parking spot, and she's like we're 19 A Yes
20 here. She was alittle agitated. Well, she was a litlle more 20 Q Inside the car?
21 than agitated. She was starving, but she thought we're here, 21 A Yes
22 petup, getup,andI-- 22 Q Were you still reclining?
23 0 Okay, Let me stop you there. Why is she telling you 23 A Yes.
24 togetup? 24 Q Okay. Didyou know what time it was?
25 A She was saying she was here. She didn't care. We're 25 A 1had noidea. Ihad no idea.
Page 26 Page 27
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1 Q Okay. Was she upsel with you about anything? 1 A Ycs, somewhat.
2 MR, SMITH: Objection, Judge, to the lorm of the 2 Q What do you remember about it?
3 question. Unless she can lay a foundation. 3 A Staggering up. Bounced off the well. That's when
4 BY MS. PALM: 4 Fimmy came oul, the next door neighbor, heard me.
5 Q Were you aware - 5 Q Okay. Would that be Jimmy Fatchcos?
6 THE COURT: Sustain the objection. & A Yes, 35. Came out and he looked at me. 1was
7 MS. PALM: Okay. 7 standing out there finishing the cigarette, looked --
8 BY MS.PALM: 8 Q Okay. Did Jimmy stay outside or did he go back in?
9 Q) Were you aware when she went upstairs whether she was | © A It was -- he just - I heard the door open, and {
10 angry with you or not? 10 just-- we just looked at cach other, and be seen me. He
11 A Yes. 11 basically just went back in, and 1 went into my place, opened
12 Q And what was what over? 12 up the door.
13 A Cumulative things. A couple of things. Thad made a 13 (3 Okay. When you got upstairs, had the door been
14 last minute bet for 25 cash. We went to cash the chips out, 14 closed or was it open?
15 she counted how mueh we had, [ made one more bet. No,no,no. | 15 A Ttwasclosed at that time.
16 1lost 25. She wanted to go eat. She was ready 1o eal, But 16 Q Okay. So you enler into the apartment?
17 once 1 got star the to drinking, T wanied (o drink. You know, 17 A Yeoh, ] had to pec bad.
18 you're — you started hours before me. Lel me - 50, you know, 18 Q Okay. When you get in there, were the lights on in
19 she wanted to eat. She didn't want to have to go home and 19 the living room?
20 cook 20 A There -- there was the one light by the couch.
21 Q OCkay. So at some point do you get out of the car and 21 (3 TIsthat a table lamp?
22 go up to your apariment? 22 A Not where the roses were. The light on the other end
23 A Yes, Ido. 23 ofthe couch.
24 Q Do you remember going up the slairs to your 24 Q Okay.
25 apariment? 25 A The three pronged. The middle light was on.
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1 Q Okay. 1 Q Do you remember going back into the apartment?
2 A And we have little night lights in, and there was 1 2 A Yes. | had a lot to drink, and I was sweating, and 1
3 light that T could see coming from the bedroom. The bathroom 3 was hot. I was -- and | had my -- I had just got my brand ncw
4 light was on. 4 union jacket, the big winter jacket, and I was hot from all the
5 Q What did you do next in? 5 alcohol. And it was o nice night out. I took my jacket off,
6 A 1 walked into the spare bathroom which 1 utilize a & and [ went into the bedroon to hang up my jacket.
7 lot, and used the bathroom. Came oul, pot a ciparette, weni 7 Q Okay. When you went inta the bedroom, were the
B outside, opened the deor wide open, which | normally always 8 lights en in the bedroom?
9 did. Everyone's always seen me. | don't smoke in the 9 A No.
10 apartment. Iwent out and smoked some cigareties. 10 Q Okay. What kind of lighting is in that bedroom?
11 Q Okay. Did you know what Victoria was doing when you | 11 A There's - when you walk in, there's a switch that
12 came in or went back out? 12 controls -~ and there's the bed. On the other side of the bed,
13 A She was in the bathroom changing clothes, thumping 13 therc's a little table and one little lamp. There was also o
14 around. 1heard some noise. There was no conversation. She 14 radio there, When you walk around the bed, there's one of
15 was in there thumping around. 1 heard thumping, and 1 didn't 15 those liitic night lights. 1 abways kept it plugged in.
16 really - she was in the bathroom. T wasn't going to go in 16 Minima light, just so you can see where you're walking.
17 there -~ okay. 17 There's no overhead light at afl. The bathroom,
18 Q So do you know how long you were outside on the 18 though, has four pretty big lights up above the vanity on the
19 terrace smoking cigareties? 19 top. And when you turn that light on and open the door, the
20 A 1have no idea. T was out there until | came back 20 light really, it shines in.
21 in 21 Q Okay. So when you walked in the bedroom, none of the
22 Q Okay. Do you know how many cigarettes you smoked? | 22 bedroom lights themselves were on other than the night light?
23 A Tweo or three. I had got same off the counter. 23 A The little night light, correct.
24 Q Okay. Were you stifl drinking at that point? 24 Q Okay. Was the bathroom door open or closed?
25 A Tdon't remember. 1don't remember, 25 A Partially.
Page 30 Page 31
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1 Q So was some light coming out of the bedroom? 1 came out of the bathroom, the door opened up extremely and the
2 A Well, yeah, absolutely. 2 really light comes in, and 1 turned and looked and seen her
3 Q And so you've faken your coat off. 'What are you 3 coming at me with the knile. And I'm like -- [ start backing
4 going to do? 4 up, and | back into the door. I'm plastered. ['m swinging
5 A I'm going to walk toward the closet and hang it up. 5  what are you doing now?
6 Q Okay. Anddid something happen? 6 1 knew she was mad ubout not -- she was mad about a
7 A Victoria came out of the bathroom, and she had a 7 lot of things, F--
g8 knilc in her hand. 8 Q Okay.
9 Q Okay. How was she holding the knife? 9 A --swing my jacket at her, tell her to get back with
10 A In her right hand coming at me. 10 e knife. He swing my jncket and 1 just throw it and it hits
11 Q And how did you learn that she was coming af you with 11 the blinds. She's coming at me with the knife, and T grab the
12 aknife? 12 knife. Andshe yanks the knife. I didn't have a pood enough
13 A | hod my back to her. T'm walking to the closet. 13 hold on it, and she yanks it out of my hand. I cuts me.
14 She comes out behind the bathroom, heard me walking, and I tun 14 She's coming at me some mote, and | grab her wrist,
15 around and see it. 15 and she's pot the knile in her hand. 1 can't get by her
16 Q Okay. And were you startled? 16 because she's got me backed into the room. There's onty the
17 A Startled was beyond - [ was surprised. 1 had -- it 17 walkway. She's in that walkway coming out of the bathroom door
18 was like coming at me. 18 backing me up. [ start pushing her back. 1 mean, | had ahold
19 Q Okay. And how did you respond? 19 of her, and I'm trying to get her back.
20 A 1swung my jacket at her. Told her to get back. 1 20 Q Oleay, Brian, how long docs the struggle go on? Do
21 asked her -- so many -~ it was so fast, folks. It was - 21 you have hoth of her wrists at that point?
22 Q Okay. Try and describe to the jury what happened 22 A No, I don't think -- I know I had her lefi.
23 that - from the point you throw your jacket in steps. What 23 Q And--
24 happened next? 24 A Atone point [ think 1 had her right hand, too, and 1
25 A Itumed around, she came out. The light -- when she 25 was pushing her back.
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Q Okay. Did you have her hand that was holding the
knife?

A Yes.

Q Okay.

A My left hand was around. She had on her hand holding
her because when I went to grab the blade, she yanked - pulled
it out, and it -- I didn't grab it hard enough and 1 was -

Q Okay. I'm not understanding something.

MS. PALM: May 1 approach --

THE COURT: Yes.

MS. PALM: -- your Honor?
BY MS. PALM::

Q Olkay, il you could just show me. She has the knife
in her right hand or her left hand?

MR. SMITH: Can I approach, Judge, so I can see?

THE WITNESS: Yes.

THE COURT: Yes.
BY MS. PALM::
She has the right in her right or her left?
She has it in her right hand.
Okay. And how do you grab her hands?
I grab her hand like this.
Okay. And you're holding that hand?
I'm holding her hand.
During -- and this hand -~
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A This hand 'm shaking.

Q Okay.

A And at some point I think I do grab her and I'm
pushing back, you crazy -- what -

Q Okay.

A Pushing her back the whole - trying to get her back.
We go down onto the bed.

Q Okay. When you po down onto the bed, is she still
holding the knife in her right hand?

A Yes,

@ And did you still have a hold of her hand?

A [ had ahold of her left hand, I know that.

Q The knife hand or the other hand?

A The knife ~- the hand with the knife in it, [ had it.

Q Okay, so you're saying with your lefi hand, you had
ahold of the --

A My lefi hand --

Q --right hand?

A Yes.

Q Okay.

A The right hand.

() So when you go onto the bed, does she fall on her
back or how does she fall?

A She goes on her back.
Q Okay.
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A T--
Q Do you fall on top of her?
A 1 fall on top of her, the weight,
Q Okay. And what happened next? And not to speculate.
1 want you to tell me what you remember happened -
A It happened --
Q - next
A --so fast. It was -~ I fell down on her, When I
completely down on her, I'm trying to push the knile away. Her
head hits the back of the head board. My head hits the front
of her head. 1don't know what -- 1 didn't even know she was
punctured. ] didn't know --
Q I'm asking you what you did know, all right. So at
some point does something change with Vicioria?
She relaxed.
After this fall?
She relaxes.
Relaxed?
She relaxes.
And how do you respond to that?
Not sure. Shocked. 1don't know, I'm like -
Do you know that she's bleeding at that point?
I did not even know.
Okay. Do you get back up?
Yes.

TOFO0PO0P0 >0 >
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Q When do you realize Victoria is bleeding?

A When she doesi't respond to me. She's like not
looking at me. I mean --

Q Does some time go by or do you notice that there's
blecd on the bed around Victoria?

A I'm sitting on the edge of the bed and it's dark, and
[ feel something starts getting wet, and | don't know what it
is. And ] started realizing it's blood.

() And what is your mental statc regarding -- as far as
the intoxication goes at this time?

A T was [rickin' drunk.

() Okay. You realized there's something wet, and are
you trying to make sense of what it is? Are you trying to
figure out what it is?

A TI'm trying to figure out what happened.

) Okay. Do you look for the knile?

A Lstart -- T don't know.

Q What do you remember doing?

A 1 remember pulling her down, and I'm seeing the
bload. The blood was - [ could start seeing a brown spot on
the bed.

Q Did you move her to a different --

A 1 pull her down some, and I [ifi the pillowcase cover
off and Pm trying to push it against, and all [ know ]
remember is ! picked her because (indiscernible) from --

Page 37
ROUGH DRAFT TRANSCRIPT

000558




1 Q Let's do this a little bit at a {ime, akay. Do you 1 partner. I -
2 remember Victoria's pants coming off? 2 Q) Okay. You're trying to figure out what happened.
3 A Yeah 3 You're trying to stop the bleeding you know about; is that
4 Q And do you remember thinking about that? 4 true?
5 A 1justthinking I got to -- what am [ going to do? I 5 A Yes.
6 picked herup. I got her. I fell on the floor. Dropped her 6 Q Okay. And at that point do you know whether she's
7 on the floor, There was a-- 7 alive or dead?
8 Q Okay. Atwhat point did her pants come of[? 8 A Tdon't know. I'm not sure. 1 was trying to listen.
9 A Atthat time. There was blood -- there was — it was 9 I kept thinking she's breathing. I'm -- you're alive, you're
10 getling so red, and 1 didn't know if she had any othercutsor | 10 dead. I'm - it was so fast, [olks. You don't -- you could
11 anything. 11 see her ask me for hours what next, what next, what -- in a
12 Q Okay. So you're looking for cuts on her body? 12 real time situation this happened so fast. T was panicked.
13 A Yes. 13 I'm so frickin' drunk.
14 Q Okay. And at that time were her pants bloody? 14 Q  Okay.
15 A They were saturated. 15 A You can't sit here and say [ did this and then I put
16 Q Okay. So at what paint, if you did, find a stab 16 this right here and T remember exactly I did that -
17 wound? 17 Q Okay, Brian --
18 A ldon't know. It was so fast. It was aufomatic 18 A —and this.
19 responses. 19 MR. SMITH: Objection. Judge,
20 Q Okay, 20 BY MS. PALM::
21 A I needed something else. I checked and I - there 21 Q --let me stop you.
22 was arag in the bathroom. There was ascarf. [ gooverand | 22 MR. SMITH: This is eompletely non-responsive.
23 grab it, and I roll i, and I'm trying o - and I don't know 23 THE COURT: Okay. Sustained.
24 if [ got to give her CPR, and I'm laying beside her saying V. | 24 BY MS. PALM::
25 1don't -- it was automatic responses. [ would in the leave my | 25 Q I'mjust going io give you a sccond to collect
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1  yourself because you got a little ahead of me. Are you ready? | 1 A - know who was -- who -
2 A I'msomy. 2 Q) Let me ask you this. You heard the testimony that
3 Q Okay. Brian, do you remember your neighbors coming | 3 you got up and took kind of a sumbling swing o Todd. Do you
4 in? Do you remember the first time Cookie {phonetic) said he | 4 remember doing Lhat?
5 camein? 5 A 1-1dont know. | may have. Tdon't know. 1
6 A Yes, I --yeah. Cookie said he heard a — what's 6 | think [ was agitated because aff it was like everyone want to
7 going up here, and I'm saying Cookie come in here. Helpme. | 7 runupand see he dead - like, why don't you fucking peaple
8 Help me with her. Call. {think she's dying. [ think she's 8 go call someone instead -~
9 that. [ don't know what I said. Help me. Call some -- call. 8 Q  Okay.
10 And all | remember is he ran in, and he -- he lost 10 A --ofeveryone wanting to come up and think they pot
11 . Herun around. What -- he just took off. Call. AndI'm 11 her. Hey, yeah.
12 trying to hold her, I'm over her. I'm saying somebody help 1z Q Bran. Can you please take a second and just take a
13 me. Somebody -- 13 couple deep breath, because you have to answer my guestions
14 QJ Were you — 14 dirccily, okay. Yes or no, do you remember not wanting Cookie
15 A --come and help me. 15 and Todd in lhe room?
16 Q Were you still talking to Victoria -- 16 A Yes
i7 A Yes 17 Q Okay. Do you remember what you were thinking about
18 Q --atthat time? 18 that?
19 A T'wasn't talking then. I was concentrating. 1was 19 A Where are the paramedics, Why are you here? 1
20 talking to V. 20 didn't have much time to concentrate on that. | was trying to
21 Q Do you remember Cookic coming back in with Tom 21 deal with her.
22  Armbruster? 22 Q Okuy.
23 A 1--yeah. Ithought wow, someorne's -- someone heard § 23 A -
24 thatI--Ididn't-- 24 Q AHrigln, stop, please. [ don't know if you were
25 Q Okay. 25 watching when the photopraphs came in, but we've shown you some
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of the photographs in this case, and Victoria had some bruises.

Do you agree with that?
A Yes, I -- they're there, yes.
Q Do you know how Victoria got those bruises?
A Which bruises?
Q Do you remember how she got any of the bruises that
they were talking about?
A The pink ones or fresh -- I didn't see them all.
Q Okay.
A Tstarled to look and then I couldn't. I-- F'm sure
I had her -- I'm sure { picked her up. 1 mean, dead weight is
dead weight.
Okay.
And I'm yanking her up. 1just picked -1 -
Brian, did you hit Victoria that evening?
No, | did not.
Did you stam her into anything?
No, The only thing was we fell back on the bed and
her head hit the head board. My head went on her.
Q  Okay. Do you know how your back got scratched?
A [ think that was from the police.
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I think the police. 1don't --
Are you not sure?
I'm not sure.
Okay.
I don't know.
If you're not sure, don't speculate.
Okay, I don't -
I'm not sure.
I[fI don't know, I don't know.
Okay. The crime scene photographs showed that the
closet doors were off track. Do you know how the cleset door
got off track? The one closet door was off track.
A She backed me into it.
Q Okay.
A 1do -- yeah, that's exactly the area I was at.
Q Do you know why there's blond on the light switch?
A Tdon't know il subconsciously I went to turn that
on, and I -- the light switch was to the radio. It didn't
power the fight. She would put the switch up, and her radio
was programmed. She couldn't see close - it was easier for
Victoria to flip -
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did she want?
A Money. My accounts.
Q And did you ever talk to Cheryl Morris about what
Page 44
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22 Q Okay. Do you know how the bruise got there on the 22 Q Okay.
23 your shoulder blade? 23 A T'wasn't thinking of that. I'm running around. I'm
24 A l-no 24 like --
25 Q Do you know how the bruises got on your bicep? 25 Q Okay. My question is you think that the blood might
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1 have potten on there because you might have been trying to turn 1 happened that evening?
2 on the light? 2 A [ might have said something. She -- yeah -- yes.
3 A Needed light. Needed mare light. 3 Q Okay. Did you say what she said you said?
4 Q s the office that Todd Armbruster and Robin Colaxe 4 A No, I did not.
5 (phonetic) lived in, was that across the courtyard 5 Q  Okay. What do you think you {old her?
& from your apariment? & A That she came at me with a knife, and she told me the
7 A Yes. 7 neighbors said she was stabbed -
8 Q How long would it have taken a person in your B8 MR. SMITH; QObjection.
9 experience to walk from your apartment to that ofTiee? ¢ BY MS. PALM::
14 A 15 seconds. 10 Q Okay.
11 Q  Want to lalk about Ms. Morris' faif visit with you in 11 A - 16times.
12 December of 2008 afier you were arrested. Do you remember her| 12 MR, SMITH: Objection, Judge.
13 visiting you? 13 THE COURT: Sustained.
14 A Cheryl, yes. 14 BY MS.PALM:
15 Q You heard the story that she testified to in court 15 Q Brian, prior to the police coming there, coming to
16 regarding what she says you said to her. Do you remember that? | 16 the apartment, did you ever attempt to leave the scene?
17 About what happened to Victoria, 17 A 1wouldn't leave Victoria, No one would come in. 1
18 A What she said happened? 18 was -- | wasn't going to leave her. I'm -
19 Q What she said you -- what Cheryl Maorris testified you 19 Q So you had no plan to leave?
20 told her ot the joil visit. Do you remember that? 20 A No way.
21 A Yes, 21 Q Do you recall the officers and the fact that you
Q Okay. When Cheryl Morris visited you in jail, what 22 would not respond to their commands to come out of the

23
24
25

apartment -~ or to eome out of the bedroom? Just do you recall
it?
A 1wasn't sure who was who or what after -
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1 Q' I'm not asking you what you were thinking. I'm just 1 A Tcouldn't process the data. I couldn't - I wasn't

2 asking do you recall what they testified to? 2 really sure what had happened.

3 A Some. 3 Q What was your mental state as [ar as intoxication at

4 (3 Okay. Hearing their testimony in court, how do you 4 the time of that interview?

5 feel about your behavior - 5 A 1 was too intoxicated o {indiscemible).

6 MR. SMITH: Ohjection. & (Q De you remember [alling asleep in the police vehicle

7 BY MS. PALM:: 7 prior to thal?

B Q -- and your thoughts to the offieers? 8 A No.

9 MR. SMITH: Objection, Judge. 9 (@ Do you remember trying to tell the officers what
10 THE COURT: Sustained. 10 happened?

11 MR. SMITH: To relevance. 11 A Some ofit. I remember some of the things.

12 BY MS. PALM:: 12 (3 Do you recall making a statement relerring to ten
13 Q  Are you angry with the officers? 13 years?

14 MR. SMITH: Objection, Judge. Relevance. Whatdoes | 14 A No.

15 it matter if he's angry at the officers today? 15 Q Do you recall heing examined by medical personnel at
16 THE COURT: Sustained. Sustained. 16 the faii?
17 BY MS. PALM:: 17 A No.
18 Q Do you recall watching the videotape of your 119 Do you remember being placed in the special housing
19 statement to detectives? 19 atthe jail?
20 A Yes 20 A Yes.
21 Q Did you remember the details of what was shown on the | 21 Q What kind of housing was that?
22 video before you watched it? 2z MR. SMITH: Objection, Judge. Relevance.
23 A No. 23 THE COURT: Counsel approach, please.
24 Q Why didn't you give the officess a elear account of 24 {Off-record bench conlerence).
25 what happened? 25 THE COURT: Go ahead, Ms. Palm.
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1 MS. PALM: Thank you, 1 A Yes.

2 DBY MS. PALM:: z MS. PALM: Your Honor, | would move to admit

3 Q Okay, Brian, please try and listen really caretully 3 Defendant’s Proposed Exhibit LLLL, and Lhat is records from (he

4 {omy questions before you respond, and dor't add anything to| 4 (indiscernihte).

5 them, okay. Do you remember being evaluated by medical 5 MR. SMITH: Subject to the objection that we placed

& personnel at the jail following your interview and arrest? & on Lhe record, Judge, the State has no objection.

7 A 1remember tatking to some people. Idon'tknow who | 7 THE COURT: And the redaction.

B was who or what, really. B MR. SMITH: Oh, with the exception of that.

9 @ Okay. Ifthey stated that you appeared to be g MS. PALM: Subject to Lhe redaction.
10 disheveled, would you agree with that? 10 MR. SMITH: (Indisccrnible), right?
11 A Define, please. I'm sarry. 11 MR. PIKE: There's HIPAA requirements Lhat require
12 Q Disheveled, messed up. 12 hat some items not be —
13 A Yes. 13 THE COURT: Right.
14 Q Ifthey stated that your behavior was incoherent, 14 MR. PIKE: -- provided, and so we'd ask that we
15 would you dispute that? Just yes or no? 15 follow the federal ruling on that. Thank you.
16 A Yes. Yes. 16 THE COURT: It will be admitted wilh the redaction as
17 Q  You would dispute that or you would agree with it? 17 discussed.
18 A T'would agree with it. { lost control of the 18 BY MS. PALM:
19 siuation. I couldn't control — 19 (} Drian, did you intentionally kill Victoria?
20 Q Okay, just limit yourself to responding to the direct 20 A No,Idid not. '
21 question, okay. If they said that your afTect was tearful, 21 Q Do you take any responsibility for her death?
22 would you apree with that? 22 A took all the responsibility because [ shouldn't of
23 A Yes, 23 drank, and T couldn't control -- and 1 eouldn't control myself.
24 Q Ifthey said that you appeared to be in shock, would 24 | lost controf of Lhe situation. My {indiscemible) ruined my
25 you agree with that? I'm sorry? 25 life. 'msick. She's sick.
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1 Q Okay. Brian -- 1 cigareties from, correct?
2 A I'm helpless. 2 A Iran oul sir, yes.
3 Q Brian, I'm going to pass you as 1 witness. That K| Q Okay. But you can't remember how the knife got
4 means that the district atlomey now gets to cross-examine you, { 4 inside Ms. Witmarsh?
5 okay. 5 A No, sir.
8 CROSS-EXAMINATION 6 Q Okuy. Would you agree that those seconds werse
7 BY MR SMITH:: 7 probably the most imporiant seconds of your life?
B Q Mr. O'Keefe, have you ever heord of the term calfed B A Absolutely.
9 selective recall? 9 Q At the time that Mrs. Witmarsh's life ended?
10 A No. 10 A No denying that, absolutely.
11 Q Okay. It seems that here you're able 1o remember 11 Q And you'd agree that under most circumstinces a
12 certain things that are helpful to you, but you can't remember | 12 person could remember crucial seconds like that, correct?
13 other things; is that correct? 13 MS. PALM: Objection, your Honor.
14 MS. PALM: Objection, your Honor. That's 14 THE COURT: Sustained.
15 argumentative. 15 BY MR. SMITH::
14 MR. SMITH: T'll pose anather question. 16 Q  On direct examination you testified that back when
17 THE COURT: Sustained. Sustained. 17 the pokice detective, Deteetive Wildemann, asked you what
18 MR. SMITH: I'll pose a question. 18 happened, you snid that the reason why you couldn't provide any
19 BY MR. SMITH:: 19 information was because vou weren't really sure what happened;
20 Q You're able to remember that on the night and time in | 20 is that correct, at that time?
21 question you smoked three cigareties on the porch; is that 21 A Yes.
22 correct? 22 Q Okay.
23 A Ireally don't know how many, sir. 1 thought | snid 23 A That's what { said, yes. [ didn't know, Didn't
24 two orthree. 1 don't know. 24 quite exactly know. 1--
25 Q Okay. But you remembered where you got the pack of j 25 Q Okay. And we've heard a fremendous aniount of
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1 evidence from your own mouth that you were plastered that 1 A She was drinking wine that night, Mr. Smith.
2 night, right? 2 Q Okay.
3 A Yesh 3 A But I don't know remember saying exactly two.
4 Q Yes? 4 Q Okay. How much wine had she had?
5 A Yes. Yes 5 A That night?
6 Q Okay. And 50 you couldn't remember what happened 6 Q Yes.
7 when you were plastered, but now {oday, some six months lafer, [ 7 A She had a bottle, but how much of it she drank, |
8 you can remember it pretty much to nt? 8 don't know, Mr. Smith.
9 A I don't recall it that way, Mr. Smith. Not at all. 9 Q Okapy. So she drank some wine.
10 Q Okay. Let's talk about this alleged altercation that 10 A Yes.
11 took place between you and Mrs. Witmarsh on her hirthday. Do | 11 Q And then at some point she gets violent with you.
12 you remember talking about that? 12 A Yes.
13 A Yes,sir. 13 Q And why don't you tell us again what she does with
14 Q When she allegedly tried to stab you with the knife. 14 she knife.
15 A Yes 15 A She comcs at me, and she's saying get up.
16 Q Okay. Why don't you tell me about that again? 18 Q Okay. And where are you at?
17 Actually, let me ask you some specific questions. Now, you 17 A I'mlaying on the couch.
18 testified that November 2nd, 2008, three days before the night 18 Q You awake or asleep?
19 in question, that was her birthday. 19 A Twas asleep at first, Mr. Smith.
240 A Yes 20 Q Okay. How leng had you guys been they house before
21 Q And you guys — actually, you said she had bwo 21 this happened?
22 glasses of wine, right? 22 A We were there practically all day.
23 A No. 23 Q Okay. Where did she get the wine from?
24 Q  You didn't just testify on direct examination that 24 A Von's. We always went to Von's.
25 she had two glosses of wine? 25 Q Okay. You puys got -- had she gotten wine beflore
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1 like say November 1st, 20087 1 Naovember 2nd, 2008, her birthday while she's drinking wine she
2 A Yes. She's always -~ 2 ftries to stab you and/or kill you, couple days later you
3 (Q Okay. I understand. But she didn't try and stab you 3 nevertheless tell her to go pet some more wine?
4 that day, right? 4 A Yeah,
5 A Which day, Mr, Smith? 5 Q Okay. You also said that on November 2nd, 2008,
6 Q November 1st, 2008. & Victoriz was agitated because her unemployment insurnee was
7 A Not November 1st, no. 7 running out. Do you reeall that?
B Q Okay. But on November 2nd, 2008, she tried to stab 8 A Yes.
9 you hecause she was angry about what? 9 Q Okay. Did you think that simpiy because her
10 A She had mood swings. She -- I never remember saying { 10 unemployment insurance was running oul that increased her
11 exactly what. That was part of the problem. I wasn't quite 11 agitation on that day?
12 sure. 1z A Yes.
13 Q Okay. 13 Q Okay. Now, when she tried to stab you with the knife
14 A Her mood swings, her medicine, the mixture, I don't 14 on November 2nd, how did you difTuse the situation again?
15 know. I would think that I do remember she was like get up off} 15 A DBy talking to her.
16 the couch, you know, the TV. 16 Q Okay. What --
17 Q Okay. And you suspzcted that the wine contributed o | 17 A She was pointing the knife, Mr. Smith -
18 that, right? 18 Q Okay.
19 A Tknow it did. 139 A Give me — at me saying hey, get up.
20 Q Okay. So now let's [ast forward to November 5th, 20 Q  Okay.
21 2008, We've heard your statement [fom the detective where 21 A DButit's a little bit more, sir, than just a
22 Vicloria said [ wanted to go gef some wine, and you said sure, | 22 nenchalant -
23 honey, go right ahead and go get it. Do you remember that? 23 Q@ Well, show us.
24 A | absolutely did, yes. 24 A It's she's get up, kind of like I was on -- get up,
25 Q Okay. So despite the fact that according to you on 25 hey.
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1 Q Okay. 1 A 1 would say probable three or four minutes.
2 A I'm like what are you doing? 2 QQ Okay. And then what happened with the knife?
3 Q Did the blade touch you? 3 A She goes back in the kitchen. She was cooking.
4 A She might have poked me, yeah. 4 3 Okay. So for some reason you're asleep on the couch
5 Q Okay. 5 -
6 A But. T mean, she didn't stab me and she didn't - she | © A Yes
7 wasn't trying to actually kill me, but she was nol herself. 7 Q --and, in fact, I think you said that she was in the
B Q She wasn't trying to kill you; is that what you just 8 Lkitchen cooking at first before any of this happened, carrect?
9 said? 9 A Yes
10 A She wasn't trying to put it in my body, but she was {10 Q And then she just decides that she's poing to come
11 coming at me with the knife tapping. 1t's [ike hey. That's {11 and grab aknife and then poke it at you to wake you up.
12 not normal behavior, Mr. Smith. 12 A Yes.
13 Q Okay. 13 Q But you didn't think she was going 1o kill you with
14 MR. SMITH: Judge, objection to -- I move to strike | 14 i1?
15 the part after it's normat behavior. 15 A 1wasn't sure what she was going to do, Mr. Smith.
16 THE COURT: Sustained. The jury's expect io 16 Q Okay. And you talk her out of it for three or four
17 disregard the last statement of the defendant. 17 minules, right?
18 BY MR. SMITH:: 18 A Yes.
19 ) How many times did she jab the knife at you? 19 Q And then she walks right back in the kitchen and
20 A I don't know, Mr. Smith, exactly. 20 keepson cooking?
21 Q Okay. So-— 21 A DBasically.
22 A T was just waking up, sir. 22 Q Okay. Butyou didn't call the police or anylhing,
23 Q Okay. So you talked her out of it? 23 though, right?
24 A Yeah, [ started talking to her, yes. 24 A No.
25 Q How long did it take you to diffuse the situation? 25 ( To report that she had just came at you with a knife?
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1 A No, | did not. 1 Q Okay. So she goes upstairs and you stay in the car

2 Q Okay. Now we hear about November 5th, 2008 where you | 2 for how long?

3 justsaid that you [ell off the wagon, [s that what vou just 3 A Oh, 1 don't even know, Mr. Smith.

4 said? 4 Q You doo't remember that detail?

5 A Yes, 1did, sir. 5 A All  remember is going up. When I went up it was

& Q Okay. Andso let's talk about after you guys leave 6 when Jimmy came out of the -- his apartment, sir.

7 the Paris, because we know what happened at the Paris, right? 7 Q Okay.

] A Yes, sir. g A So--

9 Q Victoria dranlg, you drank. g Q And we've heard Jimmy testify that he came out of his
10 A Yes,sin 10 apariment because he heard some kind of commotion, like a
11 Q  Okay, But you don't know -- actually strike that. 11 noise.

12 Who drove you guys home? 12 A Yes, on the rail.
13 A Shedid. 13 Q Okay. And that was you, what, falling over the rail?
14 ) Okay. What condition were you in upon leaving the 14 A I kicked the rail. Was on the rail right outside the
15 Paris? 15 doors.
16 A Pretty plastered. 16 Q) Okay. And then Jimmy goes back in his apartment.
17 Q Okay, So you let her drive. 17 A No, Jimmy was in his apartment, sir. [ was hanging
18 A Um-I'm. She was mad nhout that. 18 overthe rail.
19 Q@ Okay. You guys -- you make it home okay? 19 Q Okay. Well, how did Jimmy see you, then?
20 A Yes. 20 A Jimmy said he heard me outside, and he said he popped
21 Victorio goes upstairs, 21 open his door and looked and seen me out there.
z2 A Yeah 22 Q Okay, s0 -~
23 Q  Altripht. At this point Victoria's pretty drunk, 23 A And I kind of locked at him and --
24 ripht? 24 Q  Okay, so | think you're a little confused, Ididn't
25 A Yeah. 25 mean that Jimmy — I didn't mean to imply that Jimmy actually
Page 58 Page 59
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1 stepped out of his apartment, 1 A [ have no iden. She's a fitte bit of upset,

2 A Yes, sir 2 thumping around, stomping around. What she was doing, changing

3 Q But at some point Jimmy pokes his head back into his | 3 clothes, you know, I don't know.

4  apartment, and he closes his door, right? 4 Q How long is she thumping around?

5 A Yeah, no words were exchanpe. 5 A 1hod just come up, Mr. Smith. | was asleep in the

6 Q Okay. & car. | gotup. She was in there [rom the time she went up.

7 A He just shut the door, and -- 7 Q How long were you asleep in the car?

8 Q  And he saw that look on your face that we heard 8 A 1don't know. It had to be an hour, hour and a hatf.

9 about. 9 Q  Okny.

10 A That's what he said. T-- 10 A Ihavenoidea You can't-- [ don't know. I told

11 Q Okoy. And then you open your door and then go 11 youl don't know at the time. Whatever time Jimmy, sir, camne

12 inside? 12 out was the first time [ went up to (he apariment.

13 A Yes. 12 Q So Victorin now is in the house thumping around by

14 Q Okay. So would you disagree, then, with Jimmy's 14 hersell?

15 testimony that when he walked outside or when he poked his |15 A [don't know what she's doing, 1 wasn't there, sir,

16 outside that your door was open? 16 Q Okay, Butat the time you get up there, according (o

17 A The door was shut at that time, I do believe. 17 you, she's now in the apartment and she's thumping around?

18 Q Okay. 18 A She's thumping around. She heard me come in, 'm

19 A The door was shut. 19 sure. She's in the bathroom thumping around, bedroom, her

20 Q Okay. So according o you, the door's shut. You go 20 bathroom. 1 go {o my bathroom.

21 inside? 21 Q Okay.

22 A Yes, I open the deor and go in. 22 A lurinate, sir.

23 ) And then Victoria's in the bathreom? 23 Q Olay.

Z24 A Victoria's in the master bedroom in the bathroom. 24 A 1goin the kitchen to get some cigareties. As

25 Q And what's she doing? 25 actuality, the tast cigaretie that T had was the one that 1
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smoked going up.
Q Okay. Why didn't you go see what was wrong with her
if you heard her thumping around?
A Becouse she was in the bathroom.
Q Apgpin, why didn't you go and sec why she was thumping
around?
MS. PALM: Asked and answered, your Honor.
MR. SMITH: Okay, fair enough. I'l withdraw the
guestion am.
THE COURT: Sustained.
BY MR. SMITH::
Q Because she was in the bathroom; that's your answer?
A Yes.
Q * Okay. So then you go back outside to smoke some more
cigarettes?
A Yeah, I went outside. I took -- yeah, I went outside
and opened the door. The door - that's what we would always

do.
Q Okay.
A Open the door. It's wide apen the entire time.
Q Okay.
A There's no voices, no conversation, no — the TV

wasn't even on, {he radio wasn't even on.
Q 1getyou, sir. So when you come back inside, what
happens next?
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A I'm starting to get a little sweaty, hot, getting my
body moving again, the alcohol. 1 go into to hang up my jacket
in the master -- in the bedroom.

Q Okay. And--

A  She's--

Q  And you're sweating, you said?

A Yeah, veah, [ was warm. I had alot of alcohol in
me, yes,

Q QOkay. Is Victoria still thumping around?

A She's in the bathroom at that time,

Q@  She's still in the bathroom?

A She's still in the bathroom.

Q Then where do you walk once you come back in the
apartment?

A 1go--1come into the apartment, the door's still
wide open.

() The door to the bathroom or the front door?

A The front door was wide open, Mr, Smith.

Q Okay.

A Iwalkin It's wide open. 1 walk in to take my
jacket off. 1 walk into the master bath -- bedroom, sir.

Q Okay. So at this point it's about 10:00 o'clock at
night, right?

A No, at this time it's -- it's almost 11:00 o'clock.

Q It's later?
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A Yes, sir.

Q Where is 5001 El Parque? What are the nearest cross
streels?

A Oankey and Decatur.
Decatur and Oakey.
Yes.
Sa it's pretty late at this point, right?
Yeah.

Q And you're going to go where af this point? Are you
getting ready to retire for the night?

A No.

Q What are you planning on deing now?

A Hang up my jacket and go cutside. I have a -- an

> A0 O

ashtray oul there. T don't smoke. [ was poing to go outside
on the patio.

Q Okay. So this -- would this have been the third time
you were planning on smoking or the third -- because remember,
you testified that when you frst arrive you walked upstairs -

A And [ pot a cigarette,

You got a cigarette, right?

And I'm out on the rail,

Right. And then at seme point -

Exactly --

-- Jimmy Hatchcos peeks his head out and sees you.

OO0

Hears me on the rajl, sees me, throw my cigaratte,
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yep. he goes in.

(Q And then vou po in and ge{ some more cigareties [Tom
the pack?

A [ poin-- Mr. Smith, I testified I go in o use the
bathroom.

@ Okay. When do you get those other cigarettes?

A When I came out of the bathroom, I went to the
kitchen. We have a drawer there filled with everything.

Q Okay. And then you come back out?

A Yeah.

Q Okay. And then yéu smoke some more cigarettes?

A Yes,

Q Yes? And then al this point you realize that you're
hot and sweaty?

A Yeah. The jacket bulky big (indiscernible).

Q Okay. So then you go inside, as you just testified
to, with the intention of hanging up your jocket?

A Right, I goin. The door was wide open.

Q Okay. You go in with the intention o hang up your
jacket..

A That is correct.

Q And then you come back out - you're getting -

A No.

Q --vyou're getting ready -- you want {o come back
outside to smoke some more cigarettes?
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1 A No, hat's not what I said. 1 A With the knife in her hand.
2 Q Okay. What was your intention once you hung up your 2 Q Okay in the left hand?
3 jacket? _ 3 A In her right hand, sir.
4 A Tdidn't get to hang up my jackei, Mr. Smith. 4 Q WNow, on direct examination first you said that it was
5 (Q That's not my guestion, sir. When you walked in 5 in her right hand, but then later on you said it was in her
6 lhere 1o hang up your jockel, you had a plan in your mind, & lef hand?
1 right? 1 A No, | suid the --
8 A Probably get a drink, go out and smoke. 8 MS. PALM: Obijection. Misstates his testimony.
9 Q  Okay. 9 MR. SMITH: That does not misstale his testimony at
i0 A Idon't know, Mr. Smith. 10 all,
11 @ Okay, (hat was my question. You were planning on 11 THE COURT: Well, 1 think there may bave been some
12 hanging up your jacket to do what next. Repard of what -~ we 12 confusion. I'm not sure but I'm poing to sustain the
13 know what nctually happened. Regardless of that, what were you | 13 objection.
14 intending on doing? ) 14 BY MR. SMITH::
15 A Going back outside because T lefl my door wide open, 15 Q Soit's your lestimony that the knife is in her right
16 Mr. Smith. 16 hand?
17 Q Okay. But you weren't able to do that? 17 A Yes.
18 A No,sir ig Q And how is she holding it? Like how you'd normally
19 Q Okay. So you're going to hang up your jacket and 19 would hold a knife like that?
20 Victoria is still in the bathroom? 290 A Yes, Mr. Smith.
21 A When I walk in to hang up my jacket, she hears me, 21 Q Okay.
22 she darts out of Lhe bathroom, sir. 22 A That's absolutely correct.
23 @ Okay. So she's waiting [or you? 23 Q But not like that?
24 A [ guess ifyou want to call it that. 24 A Not like this. Like this.
25 Q Okay, So she daris out of the batliroom, right? 25 Q@ Okay. And she's-- 1 mean her -- we've seen her
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1 driver's license. She's five, four, a buck, right? A hundred 1 A I'mtalking to her, swinging the jacket asking her
2 pounds? 2 what -- what are you doing?
3 A 110, yeah. 3 Q Okay. And what is she doing while you're talking to
4 Q Okay. And you're what, five, ten? 4 her?
5 A Five, nine, five, ten. 5 A She's coming at me with the knile. She's very angry.
6 (Q Back then — we've seen pictures of you -- what were 6 Q But your door's wide open. Why not just run cutside?
7 you about a buck ninety? 7 A Because she has me blocked in, Mr, Smith.
B8 A 180, 183, 1 don't know. 8 Q The five, four inch, 1035 pound woman has you blocked
9 Q Okay. So you had about 80 pounds on this womanand | 9 in?
10 six inches, correct? 10 MS. PALM: Argumentative, your [onor?
11 A Yes. 11 THE COURT: Sustained.
12 (3 And al this point in time she has close to a.24 12 BY MR. SMITH::
13 because that's what she had at the time of her death, correct? 13 (@ Okay. She has you blocked in?
14 A That's what it states. 14 A Yes
15 Q Okay. So this little bitty thing that we've just 15 @  Youcan't get by her?
16 heard about that weighs five, four and a hundred pounds and 16 A No.
17 you, combat {rained veteran wha's won a bronze star, telime | 17 Q Why not?
18 how this -~ tell me how this transpires again. She comes at 18 A I'mpretty intoxicated. I was surprised.
19 you with the knife and you do what? 1% Q Okay. So what do you do?
20 A T have my jacket. 1swing my jacket at her. 20 A | finally end up grabbed the knife, Mr. Smith.
21 Q And that didn't work? 21 Q Right. And you testified that she yanked it out of
22 A No, I-no. it did not. 22 your hand.
23 (Q Okay. So what's your next attack? 23 A | grabbed the knife, I didn't have a finm hold on it.
24 A 1didn't attack. 24 Q Right, and that's why she was able to yank it wani?
25 Q@ Okay, foir cnough. What's the next thing you do? 25 A She yanked it out, and it cut me.
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1 Q Okay. Butitdidn't cut you on your palms where you 1 A She --1 was backing up -- T was backing away {rom
2 would expect it would if the blade is facing -- 2 her backing up into the stiding doors, Mr. Smith.
3 MS. PALM: Obijection, your Henor. 3 Q Okay. Why not just kick her out of the way?
4 BY MR. SMITH:: q A Why not do 2 lot of things, Mr. Smith?
5 Q --down; is that correct? 5 Q  Waelkthat --
6 THE COURT:; Sustained. Sustained. 6 MR. SMITH: Objection, Judge. Non-responsive,
7 MR. SMITH: All right. 7 THE COURT: Sir, he asked the question like your
8 BY MR. SMITH:: 8 attomey does. You answer the questions.
3 Q Let me ask the questien, did your palms get cut? Is & BY MR. SMITH::
10D thata yes or na? 10 Q  Why didn't you just kick her out of the way?
11 A No. 11 A It didn't seem the appropriate action,
12 (Q Okay. So when she yanks that blade, what do you do? | 12 Q@ But at this point, according 1o you, you're afraid
13 A Ishake my hand. I'm looking at my hand. 13 now, right?
14 Q Okay. 14 A Yes. When she yanked the knife away from me and it
15 A Well, what do you -- natural response, Scared. I'm 15 cutme.
16 like -- I'm pretly intoxicated, and i#'s in a dark room, Mr. 16 Q So your testimony is that the appropriate action is
17 Smith. 17 to leave yourself defenseless and back up instead of taking an
18 Q Okay. 18 offensive maneuver like kicking her out of the way?
19 A I was --element of surprise was very much there. 19 MS. PALM: Objection, your Honor, Argumentative.
20 Q But again, you are trained combat veteran, correct? 20 MR. SMITH: It's not arpumentative. [t's a question.
21 A Yes. 21 THE COURT: No, overruled. Overruled,
22 Q Okay. She has the element of surprise, the blade is 22 THE WITNESS: I'm trying to grab the knife. 1 want
23 heing yanked out - 23 to get control of the knife, but | could not. I failed the
21 A Was. 24 first time, Mr. Smith.
25 Q --and you still -- does she have you cornered? 25 BY MR. SMITH::
Page 70 Page 71
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT
1 Q Okay. 1 sir,
2 A My hand was cut, sir. Instantly I don't know. 2 A Okay, sir.
3 Again, it's not why didn't I do this, why didn't [ do three, 3 Q  You just said that you tried to grab the knife. You
4 why didn't T do four, a, b, c. 4 didn't get a good hold of it. She snatches the knife and then
5 Q Okay. S you start backing up, and she's still coming at you, That's
8 A T thought, okay, get ahold of her hand, grab the 6 what you just said initially.
7 knife 7 A And there's not far to back up. A step may be.
g Q Okay, and that didn't work? 8 Q Okay, so -~
] A Try to get - to get shold of her hand. e A You're against the back already. It's a small room.
10 () And that didn't work, right? 10 Q Sir, I'm not trying to confuse you. I'm just trying
11 A Ttried to grab her wrist several times. I don't -- 11 tomake sure [ understand --
12 Q Well, [ thought you just said she yanked the knife, 12 A Oh, sure, sir.
13 and then you said ouch -- 13 Q --the sequence of events,
14 A Right --and -- 14 A Okay.
15 Q --oractually -- 15 Q Because you'd agree that's important here, correct?
16 A -~ I'm shaking my right hand. 16 A Absolutely.
17 Q -~ you shake your right hand. 17 Q Okay. So this didn't work. You back up, she’s still
18 A And she's — 18 coming at you.
19 Q Andthen - 12 A Yes, thank you,
20 A -« coming at me again, and I grab her wrist. 20 Q At this point in time, you do not try and kick her or
21 Q Okay, wait a minute. 21 do anything to get her out of the way; is that correct?
22 A T grab her hand, her hand. The knife's still in her 22 A No.
23 hand. 23 Q Okay. So instead, you do this, correct?
24 Q Okay. I'm trying to figure out when you did thisand | 24 A Mo, I didn'l raise my hands,
25 backed up becanse you just said -~ let me finish my question, [ 25 Q  Well, that's the motion you just did on the stand.
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1 A ['mean, I'm shaking my hand. 1 didn't -- I'm shaking 1 Q Okay. But you didn't just grab the knife and take it
2 my hand backing up. 2 out of that hand?
3 Q Okay. 3 A No, because this hand was on her hand and this hand
4 A And-- 4 wascul.
5 Q Sonow - 5 Q So because this hand was cut -- and let's look at
& A -- then when she comes at me again, basically [ grab 6 that cut. That's Defense quadruple J. That's the cut we're
7 for her hand that has the knife in it. 7 alking about, right?
8 Q Okay. Sonow you're shaking your hand doing thisand § 8 A Yes, there's ==
9 you're not doing this? 9 Q Okay.
10 A I'm not doing them simultaneously. 10 A There's one underneath here.
11 Q Okay. 11 Q Okay.
12 A Imean - 12 A Underneath and this.
13 Q But il have her hand and you're shaking this hand, 13 (0 Okay. So those small cuts prevented you from
14 then how is she coming at you more repeatedly? 14 prabbing the knife a second time?
15 A She had already come at me repzatedly -- 15 MS. PALM: Objection, your Honor. Nobody
16 Q Okay. 16 characterized the length or --
17 A - by the time | pot ahold of her hand, 17 THE COURT: lJust say those cuts.
18 Q Soyou grabbed the knife hand at this point, right? 18 MR. SMITH: Okay.
19 Let's fast forward 1o the point where you testify that you have | 19 BY MR. SMITH::
20 control of the weapon. 20 Q Those cuts prevented you from trying to grab the
21 A Thave her hand. Have her -- which she has the knife 21 knife a second time?
22 init. 22 A Yes. 1wasn't poing to try to grab the blade again.
23 Q Ripht. 23 Apain--
24 A And I'm trying to push her back, I'm pushing her 24 Q Despite the fact that this is now apparently a life
25 back, fet me get by. 25 ordeath struggle?
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1 A Yes. 1 ofher, and we both go down.
2 Q Okay. 2 Q Okay. And do );DU land directly on top of her?
3 A That- 3 A Pretty much.
4 Q Okay. So you pot one hand on her knife wielding 4 Q Anddoes she --
5 hand, and your other hand is hurt. So what happens next? 5 A Like -~
6 A I'm pushing lier back. Eventuatiy [ do. My right 6 Q And does she fand back like this?
7 hand does come up. ! never relensed this hand with the knife 7 A She lands back.
B inil. 1 never release it, There's o very smafl where you a Q Okay.
9 walk in - you've seen in the diagram of the room. 1'm trying =] A And]--
10 to push her back toward the doorway. I'm trying to get heron 10 Q Twould -
11 the bed, but when I push, I go down with her. I'm trying to 11 A My hand and all my weight --
12 just back her up and get her away and get out. 1 just want fo 12 Q Okay.
13 pet away from the situation. 13 A -- goes down.
14 Q Okay. So when you push, and you end up on the bed 14 Q Okay.
15 with her, then what happens? 15 A There were just --
16 A We go down on the hack of the bed. Lost my -- went ls Q Okay. Solet me get it straight. You go forward and
17 down. We went down prefty hard., My head hits her head. Her | 17  she goes back, yes?
18 head hits the back of the head board. She goes limp, I'm — 18 A Yes, she's falling back, and I'ma pushing her. I'm
1% it was so fost. 19 going-- I end up going with her.
20 Q How did she land on the bed, Mr. O'Keele? zo Q Okay.
21 A I'm pushing her back. Her back -- it's a small 21 A Ontop of her.
232 walkway. The bed's up to here. When I'm pushing her hack, the | 22 Q  Okay. And then what happens?
23 back of her feet hit the side of the mattress — 23 A She goes limp.
24 Q Okay. 24 @ And what do you do?
25 A -- which she tends to po over and | still have ahotd 25 A You know what happened.
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1 Q@ Iknow, but just like your attorney got to ask you to 1 ablade punctures them four inches?
2 explain it - 2 MS. PALM: Same objection, your Honor.
3 A Yes, sir. 3 MR. SMITH: I just want to make sure it's clear.
4 Q --1petto ask you, too. 1 MS. PALM: Now he's asking in the reverse. it's not
5 A Yes,sir. 5 relevant --
& Q Okay. She poes limp, yes? 6 THE COURT: Sustained the objection.
7 A Yes 7 MS. PALM: -- what other people do.
8 Q But at this point you don't know that anything's 8 BY MR. SMITH::
9 wrong, right? 9 Q Suffice it to say, they makes no sound, correct?
10 A No, [don't. [don't know. 1did not even know the 10 A Yes,
11 knife punctured her. Tdidn't know. 11 Q Okay. And sow still don't know what's going on?
12 Q Okay. So she didn't make a sound? 12 A (Indiscemible).
13 A No, there was no sound. 13 Q How long does it take hefore you realize what's going
14 Q You'd agree that people usually make sounds when they 14 on?
15 get punctured with a knife four inches, correct? 15 A Mr. Smith, I - it's a couple minutes, two, three,
la A [ don't know what they do when they get punctured. 16 four minutes, I don't know. Don't ask me to say a time. |
17 Q  Well, your common sense. 17 don'tknow. It was -- I don't know,
18 MS. PALM: Objection, your Honor. He's asking him 18 Q' What was going on in those two to three minutes?
19 common sense about other people and whether they make noises | 19 A Tgetup, I'm sitting on the edge of the bed.
20 when they get stabbed. 20 Q She hasn't moved yet, right?
21 MR. SMITH: All right. 21 A No, not - no, not really.
22 THE COURT: Sustained. 22 And you're still not concerned that something's poing
23 BY MR. SMITH:: 23 inthat-
24 Q So Tl just make sure it's clear. In your - you 24 A Tdon't know --
25 don't know - you have no iden whether people make noises when | 25 Q Let me finish my question. In that 120 to 150
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1 seconds? Excuse me, 180, I apologize. 1 Q@ Okay. So after the two to three minutes past and you
2 A Repeat the question, Mr. Smith, 2 do finally realize that something is terribly, terribly wrong,
3 Q  Youjust said that it was two to three minutes before 3 what do you do?
4 you realized something was wrong. Let me -- I'm going 1o 4 A [ -- when she's on the bed, on the floor ar when,
5 repeat the question. You testified that once you guys fell, 5 sir?
6 she didn't make a sound and didn't move. So from the time that| 6 Q At what point did you realize that something was
7 you puys fell to the time you realized that something was going [ 7  wrong, Mr. O'Keefe?
B  on was either 120 or [80 seconds. What were you doing? g A Afier a few minutes it started getting wet.
a A Looking at her. I - it was so fast I don't - 9 Q Okay.
10 Q Okay. And blood wasn't spurting out of her side? 10 A 1t started getting wet, sir.
11 A No. 11 Q  What did you think that wetness was?
12 Q Okay. 12 A Twasn't sure. 1 was not sure.
13 A She had the two shirts or whatever. That's what was 13 Q Was it alot of wetness?
14 == it -- whatever she had on. No, there wasn't no blood 14 A Definc a lot.
15 squirting out. 15 Q Okay. Once you realized that something's wrong,
16 3 Showing you Defense 5. So how long -- at what point | 16 before you move her o the ground, what do you do?
17 --at what point do you he realize that the scene looks like 17 A [--Tthink ] grabbed a pillow, and 1 immediately
18 this? 18 took the pillowcase off, and I balled it up or 1 squeezed it --
19 A [havenoidea 1% Idon't--and I'm putting it on her side. I'm holding it
20 Q Youdon't recall that? 20 because I realized it's blood.
21 A No, I don't -- I had moved her to the [loor. 21 Q Olay.
22 Q Okay. 22 A And I'm moving her around, and I'm on the bed, too,
23 A Idon't know, sir. 23 and the bed's going -- and [ -- I'm trying to pull her down,
24 Q Okay. 24 and] -1 got to get her on the flat floor. 1gotto-- and
25 A Please, I don't know. 25 I'mtrying, and [ pick her up and --
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1 Q  Okay, let me stop you right there. What's the 1 A No, sir.
2 purpose of getting her to a [at floor -- (o the Jat floos? 2 Q Not Jimmy Hatchcos, right?
3 A IfThadto try to give her CPR or whatever. | don't 3 A That is correct.
4  know, my - it was muscled memory. Just reaction. 4 Q  And not Todd Amburster, right?
5 Q Right. And, in fact, you said these are automatic 5 A That's correct.
6 responses, right? 6 Q It was you, right?
7 A Some of them was -~ 7 A That's correct.
] Q Okay. But it wasn't an automatic respanse for you to 8 Q Okay. You did not pick up any one of those phone
9 take one of the three cell phones in your apartment and call 9 calls -- those phones to call 911, right?
10 9117 10 A Tdid not,
11 A 1—thats-- 11 Q And that's usually an automatic response in &
12 (@ That wasn't an automatic response? 12 situation like this, right?
13 A No, I was too involved with her. And I thought when |13 A That's -- you're absolutely correct. -
14 [told Cookie, when he ran out, | says call, please come help 14 Q Unless you want the person to die, right?
13 me. 15 MS. PALM: Objection, your Honor. Argumentative.
14 Q Okay. 16 MR. SMITH: It's not argumentative, I's a yes or no
17 A Twasvery -- 17 question.
18 Q Okay. Let me back up because I'm talking about when | 18 THE COURT: Well, I'm going to averrufe that.
19 you first realized that something was wrong. Not when Cockie| 19 BY MR. SMITH::
20 comes upstairs afler he hears everything, because you're the 20 Q  Unless you want to make sure they're dead, right?
21 first person that realizes that something is wrong, correct? 21 A Idon't want her dead, Mr. Smith.
22 A That is correct, Mr. Smith. 22 G Okay. So now we know you didn't call 911, And then
23 Q Not Charles Taoliver, right? 23 at some point you move her to the ground, right?
24 A 1 realized, yes, [ am -- 24 A Yes.
25 Q Let me [inish. Not Joyce Toliver, right? 25 Q And it's your testimony because you want to render
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1 medical aid to this woman, right? 1 so fast, Mr. Smith.
2 A 1I'm trying to do everything I can, yes. 2 Q Okay.
3 Q But that doesn't realy answer my question, You 3 A And all I meant was for someone to help me, and |
4 moved her to the ground because you wanted to give her medical ] 4 swear | told -- | told Cookie, the first person, help me with
5 assistance, correct? 5 Ther, call, and he runs out, and I just assumed if he seen it -
6 A That is correct. 6 ves, [ made a mistake when I --
7 Q Each though you're plastered, correct? 7 Q Well -
8 A That is correet, 8 A —did not call.
9 Q Okay. So at some point you realize that your eflorts g Q Okay.
10 aren't going to work, right? 10 A 1did not call. Tt was my fault. Ts that what you
11 A That's correct. 11 wantto hear? It's my fault for getting drunk. 1 didn't want
12 Q Okay. And then at some point after that, you got 12 toleave her. 1did not. [ would not leave her.
13 four people coming upstairs -- or actually strike that. You 13 Q  Okay. So according to you, you're concerned about
14 pot two people, Charles Toliver and Todd Armbruster coming, 14 this woman's welfare, right?
15 upstairs to see what's going on, right? 15 A Yes.
16 A Yes. 16 Q  Let's jump forward a litlle bil to when the police
17 Q And, in facl, when Todd comes in to try and sce 17 arrive. Do you remember that?
18 what's going on, you take o swing at him, right? 18 A Notreally.
19 A He states. 19 Q Now you don't remember --
20 Q You don't remember that? 20 A Someofit.
21 A 1really don't remember that. | den't know, Mr. 21 Q -- when the police arrived?
22 Smith. 1don't know. 22 A 1 hear voices.
23 Q Okay. And you testified that you actually told Todd, 23 Q Voices telling you hey, get out of here. Wc need to
24 for him to call 911, right? 24 et her help, police. Metropolitan Police. Are those the
25 A 1 cannot explain again that in real time it happened 25 voices that you heard? Do you remember hearing that, Mr.
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1 Q'Keefe? 1 do anything wrong.
z A Sometimes. 2 Q Well, if you didn't do anything --
3 MS. PALM: Your Honor, I'd ask Mr. Smith not to yell 3 A 1 wassaying get in and help.
4 atmy client. 4 Q Okay. Well, if you -
5 MR. SMITH: I'm irying to recteate the situation. 5 A But there was no guilt in my mind of anything.
6 MS. PALM: Well, he's yelling his questions now. 6 Q Let'stalk —
7 THE COURT: Well, I'm going to sustain the objection. | 7 A Come in and help me.
8 BY MR. SMITH:: 8 THE COURT: Sir, wail for the next question.
9 Q The police are tetling you to come out there in a 9 BY MR. SMITH::
10 loud voice, right? 10 Q Let's talk about guilt in your mind. You said you
A And I'm telling them to get in here and help me. 11 didn't do anything wrong and there was no guilt in your mind,
Q Orour saying petting in here and help me and not 12 right? So why make the statement let's go, let's do the fen
fuck you, get in here? 13 years?
A I'meven afier at first I'm saying please -- yes, I'm 14 A That - | never made that statement to a cop.
saying get the fuck in here. Help me, get in here. Help me. 15 Q Youdidn't say that? Did you make it at all?
Q Okay. Okay. So we've heard testimony from Officer 16 A 1don't remember. They say | mumbled it. [ was
Conn and the other officers who were there that Officer Connis{ 17 talking about it.
telling you come out here, we need to get her some help. We're| 18 Q So vou don't deny that you didn't say it. 1t's just
trying to get some help. Come out here, Show us your hands. | 19 your contention that nobody else would have been able to hear
And what do you do? 20 it?
A 1 did not do that. 21 A Mr. Smith, I'm not saying that I didn't say it. I'm
() Okay. Bul you want to make sure that she gets 22 not saying that | did.
helped, right? 23 Q Could have you said it, sir?
A Inmy mind I did not do anything wrong, Mr. Smith, 24 A Absolutely.
and [ was -~ | did not understand the concept becouse 1 did not § 23 Q Okay. Now. let's talk a little bit about these
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1 bruises. You testified that you think she got them when you i Q  And she ends up kind of how like we see in this
2 were trying to render aid to her, correct? 2 photograph right here, kind of off to the side; is that
3 A That's correct. 3 correct?
4 Q And haw exactly did you try and render aid to her, q A That is correet. sir.
5 Mr. O'Keefe? 5 Q Okay. And then she rests like that, ves?
6 A By trying 1o put a cold comptess on her, by trying to 6 A She what, 5ir?
7 pet her on the floor, so - 7 Q I mean, she obviously never moves again from that
8 MS. PALM: Okay. And your Honor, I'd him to ciarify | 8 position, right?
9  which bruises because Mr. O'Keefe - 9 A Tdon't know, sir.
i0 MR. SMITH: I'm going to -- I'm going to get there, 10 Q Okay?
11 I'm sorry. 11 A [ don't know, honestly.
12 THE COURT: Qkay. 12 Q So you don't know if she ever moved once she ended up
13 MR. SMITH: 1 just want ta look at the photographs. 13 on--once you got her off the bed to the ground like thai?
14 BY MR. SMITH:: 14 A [was laying beside her, Mr. Smith. I - at that
15 Q So how do you get her off the bed? 15 point when they --
16 A 1don' exactly know, Mr, Smith. I'm pulling her up. 16 Q Do you remember if she ever moved?
17 F'm pulling at her. I'm pulling on her. 17 A Idon't remember.
Q Okay. Let me ask you this, is her body lifeless at 18 Q Okay.
this point, as far as you know? [ mean, she's not moving, 19 A Tdon't, sir,
right? 20 (Q Okay. Well, we heard testimony from the medical
A Tdidn't know. 21 examiner that Ms, Witmarsh had an injury that was actually
Q  Well, you said she was dead weight at this point. 22 underneath the back of her — in fact, she pointed. She said
A She felt like it. She was pretty -- 23 it was right back here. You heard that testimony, right?
Q Well, okay, So somehow you get her on the ground. | 24 A Something 1o that, yes.
A That's correct. 25 Q Soshe had an injury to the back of her head, and we
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alsa know that she had this injury on the front of her head.
Now, can you explain how that happened?
A I don't know what I'm looking at, sir.
Q Okay, I'm zoom it out. How about now, can you tell
what you're looking at now?
Oh, yeah. We hit heads.
Oh, that's when you hit heads?
Yeah.
Okay.
Yeah.
She ended up with that? Yes?
Apparently.
Okay.
It's there, sir.

Okay. And it's your testimony that she got the rest
of the bruises that we saw while you were trying to help her?
A 1 didn't see all the bruises you're speaking of, Mr.

Smith.

OO0 0>0 205

Q Okay. Here, I'll show them to you. There's State's
33.

A Absolutely.

Q Wait, hold on, I'm going do show them all to you.

There's State's 34. There's State's 37. There's three

different ones. So that's six by my count. There's State's

40, which is on her kneecap. You'd agree she's not laying on
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her knee, right? So that's seven. Here's some more on her
fect. There's some more over here. There's one on the palm of
her feet, I actwally, I'm not going 1o count anymore. Let's
just go through these and make sure that you're testifying that
she pot al] those by you trying to help her.
1 think there’s some more on her stomach, There's
one right there. There's two more right there. There's
another one right there. Actually, 'm going o -1 could go
on, but the point is that you're testifying that she got all
those by you trying to help her.
MS. PALM: 1don't think that was his testimony. He
hadn't seen the pictures already.
MR. SMITH: They --
MS. PALM: He did not —
THE COURT: I'm overruling the objection. You can
clarify that in redirect.
BY MR. SMITH::
Q She pot those by you trying to help her?
A Tbelieve 50, yes.
Q Okay. Butyou don't -- you say you believe se. You
don't remember?
A Idon't remember.
Q Okay.
A Tknow I picked her up multiple times and was holding
her. People testified. Iknow I was yanking her up on the bed
Page 91

ROUGH DRAFT TRANSCRIPT

18
19
20
21
22
23
24
25

trying to get her up.

Q You were yanking her up on the bed?

A 1 mean, I'm grabbing her arms pulling her up.

Q Okay.

A Lift — pulling her up trying to -- [ mean --

Q So this actually alk coming to you as you're talking
about it?

A I'msoarry?

Q Because it seems fike now you're remembering even
more.

A No, I said that earlier. I pulted her up.

Q@ Okay.

A 1 mean, when I realized when I put the —~ when
finally decided to get her on the [loor, I'm trying -- 1 got to
putl her up sometimes, Mr. Smith —

Q Okay.

A ~solcan get her up onto the floor, She didn't
get there by herself, sir.

Q Well, she didn't pet stabbed by her either, did she?

A Who said she was stabbed, sir?

MS. PALM: Objection. Argumentative.
THE COURT: Sustained.
BY MR. SMITH::

Q Now, in direct examination you were asked some

questions about your military service, right? When did you pet
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out of the military?

A Which part, sir?

Q  Well, let's go active duty. When did you get out for
active duty?

A ‘B3,

Q What's that, about 24 years ago?

A That's correct.

Q And then afler you got out the active duty, did you
go to the reserves? [ think that's what you said during direct
examination.

A Yes, for -

Q Yes?

A Yes.

Q  You actually got kicked out of reserves, correct?

A 1no long are had to go, 1t was voluntary deal.

Q It was voluntary?

A Yeah, | didn't show up. Ididn't go. I didn't have
to.

Q So isn't the reason why you got kicked out of the
reserves was because you didn't show up?

A Yes.
Q Okay.
A ldidn't go.

Q Allright. Then we've heard testimony about your
prior family life, that you were married twice before?
Page 93
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1 A That is comrect. 1 with Cheryl about your ongaing relationship with Victoria
2 Q DBoth of those marriages ended because you say due to § 2 Witmarsh; is that correct?
3 alcoholism? 3 A That is correct, sir.
4 A Yes. 4 MR. SMITH: Courl's indulgence. Judge, I'm pass the
5 Q Okay. You meet Victoria sometime in QOctober, 2001, | 5 witness. Thanks.
6 right? 6 THE COURT: All right. IfT--
7 A Yes. 7 MR. SMITH: Actually, Fm sormy.
8 Q And that in April '07, that's when you testified that 8 THE COURT: All right.
9 you were released from prison from the battery constituting 9 MR. SMITH: I'm sorry.
10 domestic violence charge. 10 BY MR. SMITH::
11 A Yes, 11 Q 1 just want to clarify one other thing. Regarding
12 Q And it is, in fact, true that you served ahout three 12 your prior expericnce, you get out of the military, and we
13 years in custody over that charge; isn't that correct? 13 obviously know that you've kind of come into some trouble with
14 A No, sir, 14 the law by way of these felony convictions since you've gotten
15 Q You didn't serve three years in custody? 15 out of the military; is that correct?
16 A It was a two to five, sir. You're a prosecutor, you 16 A That's correct, Mr. Smith.
17 know better than that. 17 Q  And we've hear that you're a convieted felon for
18 THE COURT: Sir, answer the question yes or no. 1B burglary, right?
19 THE WITNESS: On that, no, I did not, sir. 19 A That's correct, Mr, Smith.
20 BY MR. SMITEH:: 20 Q And also that you're o convicted [elon for batlery
21 Q How much of that two to five did you serve? 21 constituting domestic violence, right?
22 A Two. 22 A That is correc, Mr. Smith.
23 Q So you're saying you served two years in custody? 23 Q  And I want to molke sure [ get it right. And you're
24 A On that charge, yes, sir. 24 also convicted out of Ohio -- is it Ohio? Yes, Ohio.
25 Q Okay. And you also admitted that you weren't honest | 25 A Yes, sir.
Page 94 Pape 95
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1 Q For felony eriminal non-support of dependents, and | 1 THE COURT: Gao down with your - any other -- oli, I'm
2 that's actually two counts, correct? 2 somy. I'msomy. | apologize. We have some questions from
3 A Two children, yes, sir. 3 the jurors. If you could hand those to the marshal, please.
4 Q Sointotal you have four fefony convictions, 4 Counsel approach, please.
5 cormrect? 5 (OITf-record bench conlerence).
& MS. PALM: Objection, your Honor. [ don't think e THE COURT: Mr. O'Keefe, wc have, us you know, we
7 that's correct. 7 allow questions [rom the jurors, and we have some questions [or
8 MR. SMITH: Ifit's two counts, it -- 8 you, all right.
9 THE CQURT: It's three separate cases. 9 THE WITNESS: Yes, Judge.
10 MR. SMITH: Three separate cases, but four felony |10 THE COURT: One of the jurors, it suys when you got
11 convictions. 11 out of the car, did you know Vicioria was angry at you?
12 BY MR. SMITH:; 12 THE WITNESS: Does that have to be a yes or no,
13 Q Is that correct? 13 Judge,
14 A There is the case in Ohio. I guess, if that's the 14 THE COURT: 1 think at this point it does, and your
15 way it would be classified, a count for each child. I'm - 15 attomey or Mr. Smith can follow up.
16  Q I'mjust make sureit's clear. Three separate cases, | 16 THE WITNESS: That would have to be -
17 hbut four felony convictions. 17 THE COURT: It says did you -- I'll read it again to
18 A 1think they charged me for each child, yeah, it was | 18 you, sir. When you ol out of the car, did you know Victoria
19 one case, Mr. Smith. 19 was angry at you?
20 Q Okay. 20 THE WITNESS: Yes.
21 MR. SMITH: Judge, I'm pass the witness. 21 THE COURT: And sere you in turn angry at her?
22 THE COURT: All right. Any redircct? 22 THE WITNESS: No, 1 was happy.
23 MS. PALM: No, your Honor, 23 THE COURT: All right. Next question, where was the
24 THE COURT: Allright. Thank you, sir. 24 Knife when you were wadding up the pillowcase?
25 THE WITNESS: Thank you. 25 THE WITNESS: On the bed somewhere. 1don't - on
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the bed. 1 thrown at Victoria.
THE COURT: Okay. What direction on the bed did z MR. PIKE: Defendant's Exhibit W,
Victoria land? I mean, did she sort of fall side to side or 3 THE COURT: Allright. Those are all the questions,
fop Lo bottom? 4  correct, that we were poing to ask?
THE WITNESS: Is there the diagram that they could 5 MS, PALM: Yes.
show of the room? Is that okay? & THE COURT: All right. And any follow-up, Ms. Palm?
THE COURT: Do we havc one? 7 MS. PALM: No, thank you.
THE WITNESS: For the -- to show the juror? 8 THE COURT: All right.
MR. SMITH: No, Judge, that's not okay. 9 MR. SMITH: lust briefly.
THE COURT: Allright. Qkay, At this point there - 10 BY MR. SMITH::
THE WITNESS: She fell on her -- okay, when you walk 11 Q Soshe fel] back?
in the bedroom door, there's a little just walkway about like 12 A Yes, she -
Lhat, and the bed's right to the lefi. Whea I was pushing back 13 MR, SMITH: No further questions.
backing her up going through, we went side ways. We were right [ 14 THE COURT: Aliright. Any other questions by the
like in the middle of the bed sideways, and [ pushed back, and 15 jurors? All right, thank you, sir. Any other witnesses for
she went on her back and the head board was there. Head hit 16 the defense?
the head board, and T was on fop of her. If-- 17 MR. PIKE: No, your Honor. At this time the defense
THE COURT: Okay. 18 resis.
THE WITNESS: That's -- 19 THE COURT: Okay. Any rebuttal -- you have a
THE COURT: T think there was a question here about 20 rebuttal witness at 1:00 p.m.; is that correct?

MR. SMITH: We do have a rebuttal witness at 1:00
o'clock p.m., and for the record, it is the medical examiner.

the jacket we were just poing to exhibit the photograph again;

[ 3% B o)
N

is that correct?
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MR PIKE: That's correct, your iHonor. 23 We anticipate that her testimony will be very short and
THE COURT: Allright. We'll just put it on the 24 limited. Unfortunately, she is conducting an autopsy as we
Elmo. There's a question of where was his jacket that was 25 speak. That's why she can't be here this morning this. But
Pagpe 98 Page 99
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she will be here at 1:00 ¢'clock. 1 clear, iie's going 1o escort you to the jury deliberation room,
THE COURT: Okay. Ladies and gentlemen, T've been 2 but you are not to deliberate until this case - you know,
advised that the testimony of that witness will be relatively 3 after the closing arguments. You're there -- okay.
short. And after her testimony, then we will go straight into 4 As soon as the jury gets into the room there, [ want
jury instructions and closing argument, okay. So make sure you | 5 counsel to come back so we can finish the jury instructions.
take all the breaks you need to toke before we take the - you 6 (Court recessed at 11:26:33 p.m. until 13:01:24 p.m.}
know, po back in the courtroom at 1:00 o'clock. All right, so 7 (Outside the presence of the jury)
it's about 11:25 now here so you have a [ittle extra lunchtime, 8 THE MARSHAL: You may be seated lndies and gentlemen,
und we'll see you back at [:00 o’clock. 9 Let's check and make sure our cell phones are turned off,
And during this lunch recess it is your duty not to 10 piease, All cell phones are tumed ofT.
converse umong yourselves or with anyone else on uny subject | 11 Please remain seated and come to order. Department
connected with this trial or to read, watch or listen to any 12 17 of the Eighth Judicial District is again in session.

[
w

report over commeniary on the trial by person connected with Honorable Judge Michael P. Villani presiding, Let's make sure
your cell phones are turned off, please.
THE COURT: Good aflernoon, ladies and gentlemen.

Okay, just for our schedule today we're going to have Lhe -

the trial or by any medium of information, including without

o
(L.

limitation, newspaper, television, radio or the Internet.
You're not to forn or express an opinion on in my
opinion subject connected with this case until this matter is just one witness for the State. It should be refatively short.

finally submitted to you. Actually, if you can hang on, [ And then we'll have the jury instruction and arguments.

e
[F-- - RN N

think the that Marshal Cliff was going to perbaps do something, Arpuments with the jury instruction may {ake wp approximately,

here. Just hang on one second, please. 20 1don't know, two hours or so. 1don't rush the counsel who
Ladies and pentlemen, my court recorder or maybe 21 are prescnting their cases,

that's perhaps the marshal. Open the door. Okay, the marshat 22 And so because of that, we're going to -- afier the

will escort you out of the courtroom, okay, and we will see you | 23 [ast witness here, we'll probably take a ten minute break, And

back at 1:00 o'clock. He should be meeting you at that door in 24 1know you've been from tunch hour, but you need to take a fen
just a second here. And Indies and gentlemen, just so you're 25 minute break, get all the evidence ready to go back to the
Page 100 Page 101
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1 deliberation room, and then have you come in and then we'll do 1 Q  And why don"t you tell us what those sources are.
2 the jury instructions, okay. 2 A Yes, | have both the sources here with me, One is
3 Mr. Smith, call your next witness or call your 3 Winicks Drug and Chemicals Blood Level Data (phonetic) from
4 rebutial witness. 4 2001. And the other is Disposition of Toxic Drugs and
5 MR. SMITH: Judge, the State calls Dr. Jacqueline 5 Chemicals in Man, §th edition, published in 2008,
6 Henjamin. 6 (3 How ofien would you say in your practiee do you have
7 THE MARSHAL: Dr. Benjamin, if you'll raise your 7 to interpret the toxicity level of a preseription drug ina
8 right hand, please, and face the cletk. 8 person's system?
) DR JACQUELINE BENJAMIN, PLAINTIFF'S WITNESS, SWORN| & A On aregular basis.
10 THE CLERK: Please be seated. Will you please state 10 MR. PIKE: Objection, your Honor. brelevant. The
11 your name and spell it for the record. 11 toxicity wasn't the issue. The overdose is beyond the
12 THE WITNESS; Incqueline Benjamin, 12 prcscribcd amotnt.
13 J-a-c-q-u-g-l-i-n-e, B-c-n-j-a-m-i-n. 13 MR. SMITH: Okay, then I'll restate my guestion.
14 THE COURT: Go ahkead, Counsel. 14 THE COURT: It's sustained. Okay want.
15 MR SMITH: Thank you, Judge. 15 BY MR. SMITH::
16 REBUTTAL DIRECT EXAMINATION ig Q How oflen would you, in your practice, have to assess
17 BY MR SMITH: 17 the dosape level in a person's system?
18  Q Doctor, Benjomin, we've heard testimony from o Dr. 18 A As o [orensic pathologist | ook at the level of the
19 Tawni Chrisiensen, on emergency room doctor, whetein she 19 drugs in a person’s system to determine whether that drug level
20 indicated that it was her epinion that the amount of 20 is, in fuct, thernpeutic or it's in toxic or lethal
21 veniafaxing in her system as reporied in the Quest repor was 21 concentrations.
22 of un overdosage level. Do you have any opinion as to that? 232 Q And so is it your testimony that you, in fact, have
23 A Icertainly do. As ! had mentioned previously, the 23 to do that pretly tnuch in every case that you handie?
24 level was actually, in fact, thernpeutic, and that's based on 24 A Yes, we draw toxicology in all descendants and those
25 two difTerent sources that we use in forensic practice. 25 results are reviewed and incorporated into the final autopsy
Page 102 Page i03
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1 repor, 1 milligrams a day. What she probably wasn't aware of'is that
2 Q And is that report is one that's prepared by Quest 2 thesc values for normal individuals whe have normal lunction.
3 Diagnostics; is that correct? 3 This drug is metabolized in the liver predominantly.
4 A The actual -- our toxic lab is Quest Diagnastics, but 4 Q Okay. So do you have an opinion as fo whether or not
5 the lest on the venlafaxine was sent to NMS, 5 the values give on the Quest Diagnostics lorm woutd be reliable
6 Q Okay. We heard testimony from Dr. Christensen in & on the foets und circumstances of this case?
7 that — pardon me. She review the Quest Dingnostic and she 7 A The information given is reliable. However, it
B saw, which is now clearly in evidence, that the venlafaxine in 8 cannot - you cannot use these o say this is an overdose. All
9 Mrs. Witmarsh's system was 990 nanograms per milliliter. 9 they are telling you is that in an average person who takes 150
10 Would you agree that that's on accurate statement of the 10 milligrams a day, your steady state peak concentration should
11 report? 11 be between 93 and 334. 1t says nothing about overdose. it -
12 A Yes, that's an accurate stalement. 12 this is nol piving you the values for an overdose.
13 Q Ms. Christensen offered opinion that it was, in fact, 13 Q So is it your lestimony, then, thot a person who had
14 an overdosage amount based on indication in a separate part of § 14 lever problems, such as say if they sulfer from cirrhosis
15 the Quest report stating that you would expect it to be 93 to0 15 and/or Hepatitis C, would that impact their ability to
16 334 nanograms per milliliter if it was 150 milligrams per day. | 16 meiabolize venlafoxine?
17 Are you familiar with that part of the report? 17 A Yes, definitcly.
18 A Yes, 1am. ig Q  Would that contribute to the information that is
19 Q TIsthat ant accurate baseline to do such a comparison? 19 reporied in terms of the amount that was in her system at the
2 A The -~ what that physician was looking at is NMS is 20 time?
21 giving you reference ranges for both steady state and steady 21 A That information cannot be incorporated into a
22 staie penk concentrations of the drups after, I believe it's 22 standard toxicology report because the values for someone with
23 two hours here, and also the trough, meaning the lowest drug | 23 liver disease are not tested. The data that we look at that
24 conceniration in the system. 24 the NMS Laboratory's looking at and that this textbook fooks at
25 If you were to use 130 milligrams a day or 225 or 450 25 is in normal individuals. So 1 don't have data ranges for
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1 someone with cirrhosis, 1 drugs, the side efTect of those drugs, how those drugs are
2 Q Okay. Soyou can't tell us what you would expectthe | 2 metabolized.
3 nanograms per milliliter to be in a person taking 150 3 Q And that's a publication that -- actually strike
4 milligrams per day of venlafaxine il she suffer from cirrhosis { 4 that. Is that a publication that would be available to pretly
5 and or Hepatitis C? 5 much anyone in the medical industry?
6 A 1don't have those data ranges, no. And I'm not -- | 6 A Yes.
7 don't know if those are published. 7 Q And it's your testimony that consulting that
3} Q Okay. Now, we also heard testimony [rom Ms. 8 Physician's Desk Reference, it does not indicate that combining
8  Christensen that - 9 nlcoho! and venlafaxine can lead to aggression?
10 MR. PIKE: Dr. Christensen, your Honor. 10 A Correct.
11 MR. SMITH: Dr. Christensen, I'm sorry. 11 Q Now, suflice it to say, doctor, does it, in fact,
12 MR. PIKE: Thank you. 12 list some potential side effects of the drug?
13 MR, SMITH: I mean no disrespect. 13 A Yes, it lists the side effect of the drugs in the
14 MR. PIKE: Then -- I'm sorry. Inappropriate comment. | 14 clinieal trials that were performed before the drug went to
15 T'li withdraw and apologize. 15 market.
16 BY MR. SMITH:: 16 Q Now, docs that mean that the potential side cffects
17 (Q  We also heard testimony from Dr. Christensen that the | 17 would necessarily alfect a specific person?
18 combination of alcohol and venlafaxine has a potential side 18 A No. Apain, it's the side efTects that was brought
18 effect of aggression. Do you have any opinion as to that? 19 outin clinical trials. Some people experience some side
20 A I'm actvally not awarc of aggression as a side 20 effecets, while others experienced other side effects, and not
21 effect. not on review of the Physician's Desk Reference or that { 21 everyone experienced all of the listed side effeets.
22 Basalt textbook. 22 Q So, in fact, is there any way that we can know what
23 Q And can you explain to the jury what the Physician's | 23 side effects Vicloria Witmarsh suffered, if any?
24 Desk Reference is. 24 A T would have no way of knowing that having only --
25 A Yes, it lists the drugs -- all various pharmaceutical 25 the only expertence 1 had with her was performing her autopsy.
Page 106 Page 107
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1 MR. SMITH: Judge, thank you, I'll pass the witness. 1 milligrams a day was a proper prescriptive amount for Mrs,
2 THE COURT: Mr. Pike. 2 Witmarsh?
3 MR. PIKE: Thank you. 3 A [would not. I'm not a treating physician.
4 CROSS-EXAMINATION 4 Q Now, the -- and forgive me, you indicated that there
5 BY MR. PIKE: 5 - this drug from your research is something that is proeessed
€& Q Thank you lor coming back, Dr, Benjamin. & within the liver, and the liver, if it's afTected, it can
7 A Notaproblem. 7 maintain too much ol it?
B Q Iunderstand you were busy this moming. 8 A Well, what happens is it is metabolized, meaning that
9 A Quite. 9 {he chemieal is converted in the liver, and so il the liver is
10 Q In going through and making a determination in 10 not functional because of something like cirrhosis, where most
11 reference to this, you've -- you consulted a couple of 11 of'the liver cells are converted to [ibrous tissue, then you
12 different resources that were available to you, texts or 12 have less conversion of the drug and mose of the parent drug in
13 altemate sources; is that correct? 13 your bloodstream.
14 A That's correct. 14 Q Okay. So you have the apparent drug which would show
15 Q And it would be an accurate or safe statement to soy 15 up as the actual drug itself.
16 that there are a Jarge number of resources that you may look at 16 A Correct.
17 some, another doctor may look at another, and it's not uncommony 17 Q And then the frace amounts of what that which would
18 for doctors to arrive at different opinions? 18 have been processed would be the metabolites?
19 A Inrespeet to? 19 A The metabolites.
20 Q Inrespect to the proper amount of medication for one 20 Q And what was the level of the metabolites in this
21 person or another, 21 case?
22 A Twould imagine there are different resources, but I 22 A The metabolite oldismethyl {phonetic) veniafaxine was
23 don't treat patients, so 1 wouldn't know the proper amount of 23 870 nanograms per mill.
24 medicalion {o prescribe to o particular patiend. 24 Q Okay. Now, the —
25 Q Okay. And so you wouldn't know, in this case, il 150 25 MR. PIKE: Muy I approach the witness, your Honor?
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THE COURT: Yes.

MR. PIKE: I'm going to refer to the Quest
Diagnostics. Okay. great.
BY MR, PIKE::

Q The document that you received from Quest Diagnostics
was a -~ it basically, from what you've described, and correct
me il I'm wrong, it was that doctor's or that company's
interpretation of how much the regimen that they would believe
that you see in the blood system of a normal person that was
doing the prescription at 150 milligrams per day.

A There were various levels. 150 was one of the level.

Q Right. And they actually gave you a range. This is
how much you'd find at 75 milligrams per day, 225 milligrams a
day or 450 milligrams a day.

A Correct,

Q Okay. And even at 450 milligrams per day, which is
approximately three times that dose, still for a normal persen
they expect the range would nat exceed 600 nanograms per
milkiliter.

A 597,

Q Okay. So both the metabolites, the nmount that had
already processed into the system, as well as the amount that
had yet to be processed into the system, both of those exceeded
even the highest level that was provided to you in the Quest
Diagnostics documents that you rely upon as parl of your duties
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a5 a Coroner.

A Those levels are increased as compared to this. But,
again, 1 just don't look at the levels in isolation. 1 have 1o
look at what the therapeutic ranges are and what the toxic
ranges are.

(0 Okay. And certainly, we're not saying this is a
toxic range.

A Notat all.

(3 Okay. But we're talking obout a range for a normal
person, and in the amount that's invelved with Mrs, Witmarsh,
Mrs. Witmarsh was only weighed about a hundred pounds, 110

pounds.
A 1believe it was 108 --
Q@ Okay--
A -« if I'm not mistaken.

Q - it'sright around there. And so you'd expect that
a smaller person like that you would have a representatively
smaller amount of dosage in that individual.

A That's not really a fair statement. [t depends on
how much that individual took of the parent drug initially, and
also in this case the toxicology is performed on heart blood
and not peripheral blood which was not available. So that
makes the value a little higher than it should be anyway.

Q Okay. And ane of the documents that you relied upon,
1 think you said you relied upon the pre-marketing tests or the
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documenis provided by the company that makes the drug.

A No.

Q You didn't, okay.

A No

Q It would be saft to say that there are some drugs
that are introduced into the system, They may be approved for
doctors to prescribe, that go through the testing process. And
it's not until they're actuatly introduced into the public that
difficulties are found with that,

A That is true, because clinical trials only use a
ceriain amount of individuals, and when it's - the drug is put
on the market, you have a much larger sample size.

Q  And that would be like the Fen Phen, you know, the
diet drug, and that affected people's livers.

A Correct.

Q Andone of the worsi cases, 1 guess, would be
phlodamayan (phonetic), right?

A Phiodamayan, right.

Q Okay, and that was prescribed for pregnant women and
it resulied in a large number of birth defects.

A Correct.

Q And yet, that had been introduced and was sod over
the counter.

A Correct. I'm not sure it was sold over the counter,
but that was --
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Q  No, I meant --

A Yeuh

Q I'msorry, thank you. By prescription. When I meant
over the counter, ] meant by — prescribed by doctors and they
were following the protocols, and it was found to have that
type of an effect.

A Correct. Thank you for your time today, Dr.
Benjamin. Appreciate you being here.

THE COURT: Any redirect?

MR. SMITH: No, Judge.

THE COURT: All right, thank you, doctor, for your
testimony. Any other rebuttal witnesses? I'm sorry, was there
aquestion? [ thoupght T saw someone's head go up. No, Okay.
Thank you for your testimony, doctar.

THE WITNESS: Sure.

THE COURT: Any other rebultal witnesses for the
State?

MR. SMITH: Na, Judge.

THE COURT: Any surrebuttal for the defense?

MIL PIKE: Ne, your Honor.

THE COURT: Okay. And at this point delense has
rested, correct?

MR. PIKE: Yes.

THE COURT: State has rested?

MR. SMITH: Yes, Judge.
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1 THE COURT: Okay. Ladies and gentlemen, we've 1 the Court's going to give are being copied as we speak, and
2 completed the portion ol trial of the evidentiary portion of 2 they'll be numbered in just a minute. However, there were
3 the trial. As1said. we just need to lake about a ten men 3 certain instructions requested by both sides which the Court is
4 break and then we'll go through (he instructions and closing 4 declining to offer or to provide to the jury. And so, Mr,
5 arpument and then deliberations. All right. 5 Pike, why don't you go first.
6 So during this recess it is your duly not {o converse 6 MR, PIKE: Thank you, your Honor.
7 among yourselves or witli anyone else on any subject connected | 7 THE COURT: And then Mr, Smith, if you can respond.
8  wilh the trial, to read, watch or listen fo any reporl over 8 MR. PIKE: We were able to arrive at resolutions
9 commentary on the trial by my person connected with the Lrial 2 repgarding a number of the instructions and have been able toll
10 or by any medium of information, including without limilation, | 10 have a complete set that -- to go before the jury. T had
11 newspiper, television, radio or the Internet. 11 submitted a proposed instructions regarding a finding of guilt
12 You're not to form or express an opinion on any 12 astoacrime may not be based on circumstantial evidence
13 subject connected with (his case until this matter is {inally 13 unless it's consistent with the theory of the State. T cited
14 submitted to you. We'll see you back just a few minutes. 14 Kaljick, 201 as the autherity for there. There was not a
15 Marshal will escort you out. 15 Nevada case on point, but California law suggesting that, and
16 (Off-record bench conference). 16 that was an offered, and the Court afier argument rejected
17 (Outside the presence of the jury) 17 that
18 THE COURT: My JEA was just retyping, making some of | 18 THE COURT: All right, Mr. Smith. Do you mind if Mr.
19 thc comrections. I'll see if she’s completed those, and we'll 19 Smith just stands next to you.
20 bring out the stack, 20 MR. PIKE: Oh, yeah, yeah.
21 MS. PALM: Okay. 21 MR. SMITH: Okay, which one was #t?
22 {Courl recessed at 1:21:59 p.m. unti] 13:29:54 p.nv.). 22 MR, PIKE: This -- as I indicated the Court's ruling
23 (Oulside (he presence ol the jury) 23 was based upon the [act of the circumstantial instruction that
24 THE COURT: Okay. Defendani's present. We're 24 there was not Nevada law on point, and that the citation 1o the
25 oulside the presence of the jury. The jury instructions that 25 California instruction was insufficient, and the Court didn't
, Page 114 Page 115
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1 feel it accurately established -- was established under Nevada 1 evidence in the case, that Lhis was not an appropriatc
2 law. 2 instruction for this case.
3 MR. SMITH: Right. And it was the State's objection 3 THE COURT: Mr, Smith.
4 that it came too close to impinging upon the reasonable doubt 4 MR. SMITH: And the Statc's objection to that
5 instruction because it made it sound as if the State must show 5 instruction was 10 the exact same as to the previous one.
& that only one thing happened here and only one thing could have § & THE COURT: And that's why Courl declined to pive
7 happened. 7 that instruction.
a THE COURT: All right. And I think the — it docs go ] MR. PIKE: I asked for a comective instruction
9 1o the reasonable doubt instruction. 1 think that covers this 9 indicating that -~ to instruct the jury that test the evenls
10 particular issue as well as T think it might be misleading 1o 10 contained in this case, that the defendant was irrcbuttably
11 the jury, so that's why I declined to give that, and why don't 11 presumed Lo have been intoxicated. I based that upon the
12 we have that marks next in line as the State -- ns the Court's 12 authority of Sandborn versus State in which the Nevada Supreme
13 exhibit. 13 Court found a corrective instruction to he appropriatc where
14 MR, PIKE: Ckay. Actually, I have them as a packet. 14 there was evidence it was within the direcl control of the
15 THE COURT: Okay. 15 police and it was destroyed and or lost and it's a spoilage
16 MR. PIKE: And I'll submit the packet, but - 16 instruction borrowed from -- borrowed criminatly from civil
17 THE COURT: Al right. 17 case.
19 MR. PIKE: -- the next instruction in that packet is 18 And this case we brought in evidence that Mr. O'Keefe
19 if the evidence in the case is subject to two constructions or 19 appeared Lo be pross - or very intoxicated, and yet, during
20 interprefation, each of which of you appear to be reasonable. 20 the cotire ime that he was held during the interview, the
21 Iindicated that T (el that that was appropriate based in 21 alcohol rate or proof there of was dissipating, and we should
22 Krane versus State (phonetic). In a case in - that it was 22 be entitled to that instruction.
23 approprinte to give that in a case in which the evidence was 23 MR, SMITH: And Judge, we actually litigated that
24 circumstantial. Afer argument hy Counsel, | belicve the Court | 24 very issue during pretrial motion, and it was the State's
25 Tfound that becouse there was circumstantial as well as direct 25 objection lhat there was nothing to warrunt that instruction be
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1 piven under the circumstances of this case. Specifically that 1 THE COURT: Allright, next. Sorry, Mr. Pike.

2 there was never any showing of spoilage or malicious intent or| 2 MR. PIKE: In relation to the malice aforethought

3 anything on the behalf of the detectives who were involved in { 3 instruction that's being given by the Court, we Felt that that

4 this case. And that it was not a duty imposed upon the Staic 4 inadequately and improperly stated the laws of the state of

5 o take a blood alcohol test under these circumstances. 5 Nevada and we offered a much shorter one, and the Courl

6 THE COURT: Also, I think it's factually dissimilar 6 declined to allow our instruction, fecling that the one offered

7 to Sandbom, so the Court was not going to give that 7 by the State was -~ contained, although items we objected to,

8 instruction. 8 that it sufficiently stated the law and the Court approved

9 MR. PIKE: Thank you very much. And the next one 2 their instruction over ours.
10 it's anon-flight afier crime instruction. I borrowed the 10 MR. SMITH: Was that the one (hat talked about -- oh,
11 instruction from State indicating that you can consider a 11 right, it was the State's position that the instruction we
12 defendant's flight after a — or from the scene of a crime as 12 tendered was one that is an instruction that ass been given
13 evidence of puilt and twisted that to indicate that if the 13 many, many, many times and is supported in the case law.
14 non-flight of a person from the location immediately attended | 14 THE COURT: That's correct, and this is why the
15 toacrime indicates that lack of a consciousness of guilt, and | 15 Court's nat — that's why the Courl's giving the instruction
146 the Court has indicated it's disinclined to give that 14& thatitis. Ithink we can put on the record that there were
17 instruction. 17 certain instructions that the Court is giving that are not in
18 MR, SMITH: And it was merely the State's contention | 18 dispute, but some of the instructions were, [ guess, joint
19 that instruction was not supported in law. 19 instructions as far as each changes we made to various — but
20 MR. PIKE: Okay. 20 sometimes we call stock instructions, but the parlies did come
21 THE COURT: Again, that's why the Court did not give { 21  to agreemnent on making various modifications to those
22 that instruction. Mr. Pike, can you hold on one minute, 22 instructions which the Court is giving, and we'll go over those
23 please. 23 injust a minute.
24 MR. PIKE: Okay, let's see. Ioffered the malice 24 MR. PIKE: Ycs. And in relationship to the
25 aforethought instruction. 25 self-defense issues and the instructions that were pulled out
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1 of the Runion, there is a portion of that indicating that the 1 that you must give the defendant the benefit ol such doubt.

2 kilking of another in seif-defense. One of the portions of 2 The instructions in the manner in which this has -- it has

3 ihat is that it is absolutely necessary under the 3 previously becn dirccted to juries to start ot the top and work

4 circumstances. We object to absolutely necessary language that | 4 down. [ don't [ee] that ndequatety expresses to the jury the

5 was use in that and believe that that changes the burden of 5 concept of rensonable doubt, and although that has been

& proof [fom a reasonable standard to a burden that the -- is & approved, I think that this is a necessary addition to that in

7 beyond a reasonable doubt as far as the defense. 1t improperly 7 order to allow the jury to understand the constitutional

8 changes the burden of proof, and we'd object to that on 8 protections that are involved.

9 constitutiona grounds. 9 MR. SMITH: And i was the State's position that
10 MR. SMITH: 1 understand their objeetion of 1¢ intent -- the idea that it's attempled 1o be conveyed in that
11 constitutional prounds. It was the Siate's position that that 11 instruction i§ conveyed in the other instructions, including

2 language quoted specifically language upproved by the Nevada | 12 the reasonable doubt instructions. Because of the potential
13 Supreme Courl in Runion v. State. 13 for confusion, the State objeeted to it.
14 MR. PIKE: And it does. 14 THE COURT: The Court did find that the other
15 THE COURT: All right, and that's correct. We are 15 instruction appropriately define the law in question, and
16 piving an instruction that was contained in that cose. 16 that's why I did not give the defense requested instruction.
17 (OfT the record coloquy). 17 MR. PIKE: Thank you. The defense also tendered an
18 THE COURT: Al right. 18 instruction indicating murder and voluntary manslaughter to be
19 MR, SMITH: And I'll spetl Runion [or the record. 19 distinguished, one between the other, and in that we - in that
20 R-u-n-f-o-n. 20 instruction the language that we sought regarding the burden on
21 THE COURT: Any others, Mr. Pike? 21 the State to prove beyond a reasonable doubt ench of the
22 MR. PIKE: 1 had submitied a benefit of doubt 22 elements of murder and that the death was caused or not was not
23 instruction indicating that the jury was satistied beyond a 23 done in the heat of passion want.
24 reasonable doubt that the catling waos unlawful, but you have a 24 It's similar to once we've established prima lacie
25 rensonable doubt whether the crime is murder or manslaughter, | 25 delense, then the burden of proof shifls back to the State. |
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cited Robert for State versus that (sic). The Court found that
the concepts and defenses associated with that were ndequately
contained in other instructions and denied that motion or that
instruction.

MR. SMITH: And it was the State's position that this
instruction was covered by the instructions aiready ofTered.

MR. PIKE: And simifarly, there was a lesser included
benelit of the doubi instruction regarding manslaugbter which
cites the Lizbi versus State (phonetic). That was a potential
alternate to the benefit -- the shorter benefit of the doubt
instruction that we previously argued, and the Court issued the
same ruling on that.

The -- I tendered an instruction indicating that a
person is cntitled to use self~defense even though the danger
{o lile or personal security may not have been real if from the
circumstances in the viewpoint of the defendant it would - it
would have reasonably believe that he was in eminent danger of
death or great bodily hanmn citing to Paneda {phonetic) versus
State, and the Court declined that instruction.

MR. SMITH: And ihe State's objection to that was
that it's covered in the Runion instruction.

MR. PIKE: Okay.

THE COURT: That's corect. Go ahead, Mr. Pike.

MR. PIKE: We offered an instruction that good
character when considered in connection with the other evidence
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may generate a reasonable doubt alone. This is in reference to
the past service that Mr. O'Keefe provided to the country. The
State objected to that, The Courl found that it was adequately
covered in other instructions.

MR. SMITH: Well, and then just to supplement. |
believe what happened is the State proffered an alternate
instruction, and the parties agreed they would (indiscernible).
We kind of agreed that they didn't like our instruction and we
didn't like theirs, 5o we just decided to fore go it.

THE COURT: [ think that's correct, isn't it, Mr.

Pike?

MR. PIKE: That actually is. If one was not going to
be given separately, they were both going to be given, and so
the defense did concede that —

THE COURT: All right..

MR. PIKE: -- in settlement of instructions. A final
instruction offered by the defense was that it was a form — in
the form of a carrective instruction regarding the officer's
providing the use of force report. The Courl found that we
have established such evidence to arpue any of those questions
before the jury, and did - and feft that this instruction
would improperly bring that single issue before the Court.

THE COURT: Let me see that instruction again, Mr.
Pike.

MR. PIKE: Okay. 1hope I'm correctly stating the
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Court's ruling,.

THE COURT: All right, the fast part of the
instruction says you must consider the actions of the State and
police officer withholding this evidence in determining the
State has met ils burden of proof meaning the charge against
the defendant.

MR, PIKE: Thank you, your Honor.

THE COURT: T think it's incorrect staiement of o --
you know, there's no requirement much that, and I don't think
there's any testimony that it was improperly withheld. It was
-- the testimony stands in that regard, so --

MR, PIKE: Thank you. And for the record, those
proposed jury instructions that have been placed with a cover
sheet on them indicating the defendant’s replaced jury
instructions. I'd ask they be [iled as a court exhibit for the
record.

THE COURT: Will be. And Mr. Smith, you had two
instructions?

MR. SMITH: We had proffered an instruction, and I
believe it's from the Tomarchie case. I believe the spelting,
for the record, is T-p-m-a-r-c-h-i-e. It's commonly known as
the bad act instruction. And since the State has introduced
evidence in this case to a prior bad act of the defendant, we
proffered that instruction as has been ordered for the State to
do by the supreme court.
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1t's the defense's decision 1o request that
instruction. Naot to give it, but in this case they actually
did or they agreed with the giving of that instruction. I
think we also proffered an adoptive admission instruction, and
the Court declined to pive that, and I think that was it.

THE COURT: 1 didn't think there was such evidence of
the adoptive admission, so that's why the Court didn't give it.
And also it was objected to by the defense, correct?

MR. PIKE: That's correct, your Honor.

THE COURT: All right.

MR. PIKE: Thank you. You should have the pucket of
instructions in front of you. They've been handed out or we
have them here.

THE CLERK: (Indiscernible).

THE COURT: They've been numbered. They're not
numbered on your siack there, but they're instructions --
they're jury instructions 1 through 11 instructions.

MS. PALM: They -- we should number them ourselves?
They are numbered?

THE COURT: Right. We just didn't number those yet,
but they are -- it's 1 through 44.

MS. PALM: Okay.

THE COURT: And we went over these instructions.
Besides the objections, Mr. Pike, of what you just stated on
the record, as far as the instructions I was piving the State
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1 presented, do you have any other objections to instructions 1 1 voluntary manstaughter.
2 through 44? 2 THE COURT: That's what the Court found. Any others,
3 MR. PIKE: The only - | have just a few briel ones. 3 Mr, Pike?
4 The instruction that indicates that — regarding voluntary 4 MR. PIKE: The only other instruction that I find
5 intoxication is an instruction that was adapted from State 5 objectionable is -- well, actually, [ will indicate for the
& versus Jukich, J-u-k-i-c-h, 29 Nevada 217. 1 believe that's & Court for the record in this that the defendant did make a
7 contrary to the Biford (phonetic) instructions and the 7 number of objections in relationship to language. Kind of
8 statement of the law within that case. 8 Archean fanguage about {(indiscernible) depraved in a needless
9 MR. SMITH: Which instruction are you talking about | 9 spirit, and the parties were able to find more appropriate,
10 right now, I'll sorry? 10 more current instructions that didn't strike on the religious.
11 MR. PIKE: The volunteer intoxication case or 11 And sothere was a great deal ol effort that went into
12 instruction. 12 correcting some of the Archean language that appears.
13 MR. SMITH: And it was the State's position that that | 13 MR. SMITH: That's correci, Judge, we were able to
14 isan accurate staiement of the [aw. 14 come to an apreement,
15 THE COURT: Anything else, Mr. Pike? 15 THE COURT: Okay. And you're {familiar with the
16 MR. PIKE: The -- I believe that in the heat of 16 verdict form, Mr. Pike?
17 passion instruction, that as I've indicated, that improperly or | 17 MR. PIKE: 1am. We have no ebjection to that.
18 impermissibly shifts the burden from a subjective standard to | 18 THE COURT: Okay. Mr. Smith, you're [amiliar with
12 an objective standard regarding the mens rea elements of 19 instruction 1 through 447
20 murder, 20 MR. SMITH: Yes, 1 am, Judge.
21 THE COURT: Mr. Smith. 21 THE COURT: Any objection to those instructions?
22 MR. SMITH: I'm sorry, Judge. They had an objection | 22 MR. SMITH: Not as give.
23 1o this one, and I believe our contention was that this s, in 23 THE COURT: All right. Any objection to the verdict
24 fact, an accurate statement of the law with regards to what the | 24 form?
25 heat of passion must be in order to reduce a murder it a 25 MR. SMITH: Oh, I'm sorry, no, Judge. No objection.
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1 THE COURT: Okay. And besides the two instructions | 1 MS. PALM: Al least in our packet it's in there
2 you had requested, any other instructions you request be piven | 2 twice.
3 by the Court you? 3 THE COURT: Yep, so it will be instruction 1 through
4 MR. SMITi}: No, Judge. 4 43, I'm have to renumber those, but ~
5 THE COURT: And besides the ones you had requested, | 2 MS. PALM: Okay.
6 Mr. Pike, any other instructions? 6 MR, SMITH: So we're taking out what? Which one?
7 MR. PIKE: Neo. 7 MS. PALM: We're taking out 29.
8 THE COURT: All right. Let's call the jury in. 8 THE COURT: 29.
%  Queslions? 9 MR. SMITH: Okay. Tthink we're ready, Judge, I'm
10 MS. GRAHAM: Oh, no. 1 was just going to ask for a 10 sorry.
11 quick bathroom break, but -- 11 (In the presence of the jury)
12 THE COURT: Can you hold that? Are you okay? I 12 THE MARSHAL: Officers and members of the courl,
13 don't want you to have -- 13 Department 17 jurors. You may be seated, ladies and gentlemen.
14 MR. PIKE: That's just fine. 14 Let's make sure all celt phones are tumed off, please.
15 MS. GRAHAM: Can T just set this up -- 15 THE COURT: Let the record reflect we're back in the
16 THE COURT: Yes. 16 presence of the jury panel. Party's ready to proceed with the
17 MS. GRAHAM: -- and make sure it's going to go on 17 closing?
18 there correctly so [ don't have to do it in front of the jury, 18 MS. PALM: Yes, your Honor.
19 Judge? 13 MR. SMITH: Yes, your Honor.
20 THE COURT: Yes. 20 MS. GRAHAM: Yes, your Honor.
21 MS. GRAHAM: Okay. 21 THE COURT: Ladies and gentlemen, it is now my duty
22 (OfF the record colloquy). 22 asjudge to instruct you on the law that applies to this case.
23 MS. PALM: Judge, instruction 23 and 29 are the same, |23 (Thereupon, the jury instructions were given but not
24 and I don't want to undo emphasis. So can we take out 297 24 trunscribed).
25 MR. SMITH: Oh, yeah. 25 THE COURT: Counsel approach, please.
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1 (Off-record bench conference). 1 und read. You're not going to have to try to remember it.
2 THE COURT: I'm sorry, ladies and gentlemen. 2 You're petting copies of all ol that to take back with vou,
3 (Reading of the jury instructions resumed but not 3 My job now is to try to help explain all of those
4 transcribed). 4 things that the judge snid and how that would apply to this
5 THE COURT: Counsel. 5 case. And how the cvidenee in this casc proves that he
6 MS, GRAHAM: Yes, Judge. Court's indulgence. I'm 6 committed first degree murder with use of a deadly weapon, a
7 notatechnical person. [apologize. So Mr. Smith is helping 7 knife.
8 me out setting this up. And while we're waiting to do thal, I 8 Now let's sec if this works for me. Your job is very
9 just— it's been a long week, I think you'd all agree. It's % imporiant, as the judge told you when you first got here and
10 beena long week. A lotto take in. This is a really serious 10 through voir dire, and that's why we took a lot of time. The
11 case. Somebody's dead. It's the State's position that she was | 11 system wouldn't work without you guys because, you know, we
12 murdered, and it's also I'm going to tell you right off the 12 want everybody of different backprounds and different
13 bat, it's the State's position that defendant committed first 13 experiences on our jury. Your sole duty when you po back in
14 degree murder with a deadly weapon. 14 that deliberation room right now is to determine what erime was
15 You're going 1o have n verdict [orm here that gives 15 committed by the defendant.
16 lots of options for you to consider. First degree murder with | 16 Jury instructions, those are the law. That's the law
17 use of a deadly weapon, first degree murder, second degree 17 inNevada per the judge and actually per our legislntures.
18 murder with use of a deadly weapon, second degree murder, | 18 Whether you agree with the law or not, it's the law, and you
19 voluntary manslaughter with use of a dead weapon, voluntary | 12 all took an oath to follow the law. And what the judge
20 manslaughier, involuntary manslaughter with use ola deadly. | 20 described to you and what my attempis to explain to you the faw
21 involuntary manslaughter, and obviously not guilty. 21 in the state and of course, defense will explain to you law of
22 The State's position is that this is first degree 22 the state, that's the kaw, folks. And that's what you have {o
23 murder with use of a deadly weapon. You're going to have 23 apply 1o the evidence in this case. But, again, you're going
24 copies of the jury instructions. I think the judge informed 24 to have copies.
25 you ofthat. SoIknow that that was a lot of stuff to hear 25 Two types of evidence. Direct and circumstantial.
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1 Direct evidence. We heard direct evidence in this case, 1 lookout the window, there's snow all over the ground. | can
2 Direct evidence is evidence from witnesses, okay. You were 2 infer that it snowed last night, right. 1 mean, that's an
3 able to observe them while they lestified, to hear the content 3 inference I can draw beeause when 1 went to bed, it - there
4 of their testimony, to judge their credibility by their actions 4 was no snow on the ground, T didn't see it snow. [ didn't see
5 on the siand, their eye canlacL, their mannerisms. That's 5 it snow, but when I woke up, there's snow on the ground, so
& really important. And you all have life experience. I mean, & wouldr't that be o reasonable inference? Yes, that would be a
7 you can judge somebody's credibility. 7 rensonable inference.
8 So and credibility’s another one of the instructions. B And you're to give the same weight 1o circumstantial
2 But the witnesses, that's direct evidence okay. Their 8 evidence as you are to direct evidence. So you can infer. You
10 testimony is direct evidence. The weight of that evidence is 10 need to use your common sense, Credibility of the witnesses,
11 poing to be determined by you. And I just gave an example, § 21 live testinnony. Like 1 said, he diseussed that. That's so
12 Circumstantial evidence is a chain of facts. And 12 jmportant. You know, we've had so many people festify. We've
13 this is real important, okay. Circumstantial evidence is a 13 had officers testify today. We've had the defendant testify.
14 chain of facts that draws an inference that you can give weight | 14 We've had lay witnesses, neighbors testify, medical examiners
15 to. And you're to give the same weight to dircct evidenee, 15 ({estify, doctors testify. That live testimony, you can judge
16 evidence that you've actually heard, as things that can be 16 the credibility of those witnesses because you were here, you
17 inferred, and I'li give you an example of that. And I think, 17 watched, you observed. Europe the ones that are supposed to
18 you know, the judge gave you an example of that at the 18 judge the credibility and their motives lo lie.
19 beginning of this case. 18 You cun disrepard the entire testimony of a witness
20 I guess the best example that comes 1o my mind is 20 ifyoudon't find them credible. That's important. If you
21 because I'm from the midwest, and it snows there alot. You | 22 find any one of our witnesses not credible, you're (ree under
22 are home, you're awake, you lookout the window, you see the | 22 the law to disregurd that entire testimony. So remember that.
23 snow falling on the ground, you see the snow. That's the 23 Don't get caught up in trying to figure things out. Common
24 direct evidence. The difference between that, circumstantial, | 24 sense. That's a beg one want you don't leave it ot the dear.
25 isgoto bed that night, I wake up the next moming, 25 There's a jury instruction -- I think there o jury
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1 instruction that says you bring your common sense and life 1 without legal cause or excuse. Anger, hatred, revenge, ill

2 experience in. You don't leave it at the door. That's why 2 will or spite is not required for malice, okay. That's in your

3 there's so many - you know, on each side ol you, you're all 3 injury instructions, so don't feel like you're going o have to

4 different. You all have different life experience. You're to 4 remember everything that [ {ell you. Expressed malice is the

5 bring that life experience and your common sense into that 5 deliberate intention to take away the life of another.

& deliberation room. Don't forget it, okay. & Deliberately do it. Implied malice. Malice can be implied

7 Punishment. Your duty at this point right now when 7 just kind of like the circumstantial evidence kind of thing.

B you go back in the deliberation room is confine to the puilt ol 8 You know, you can imply malice when no considerable

9 the defendant. Whether or not he's guilty and what he's guilty 8 provocation appears or when all of the circumstance of a
10 of Youwere not o discuss punishment. The judge instructed | 10 killing show an abandoned or malignant heart. So there's
11 youon that. Or consider the subject of punishment during your | 11 implied malice as well as expressed. It can be deliberaie or
12 deliberations as to his guilt, That cannot be a factor in your 12 you can imply it. And you can imply it with no provocation
13 determination of what he's guilty for. The judge has 13 appears and when all of the circumstances showing a killing of
14 instructed you on that, and that is the law in Nevada. You 14 anabandoned or malignant heart.

15 need to put that aside. 15 Simply put, malice aforethought means it wasn't an
16 What is murder? I'm going to try to break it down. 16 accident, okay. Malice aforethought simply pul, not an
17 1 mean, it's so complicated. There's just -- you know, you -- 17 occident. What is first degree murder? The killing was
18 1 was watching some of you. It's like well, what does nlf that 18 willful, deliberate, premeditated. All of those have
1% mean? Well, murder is the unlawful killing of a human being 1% definitions, too, believe it or not. Of course, they do.
20 with malice aforethought. Malice aforethought can be expressed | 20 Okay. And each one is different.
21 orimplied. What is malice aforethought? We know what killing [ 21 What is willfulness? The intent to kill. The intent
22 unother human being is, right? Okay. But what's malice 22 1o kill - you intended it kill. That's willful. You know, we
23 aforethought? Intentional killing without lepal cause or 23 kind of all know we what - we willfully do things everyday.
24 excuse or what the Jaw would consider adequate provocation. 24 You know, we willfully get in our car and come to the -- start
25 Olay, so it's intentional. An intentional killing 25 itand drive down to the court house to sit for jury duty.
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1 What happened to my Power Point? 1 time lor premeditation.

2 The intent to kill, though, can be a certain or 2 If you believe the evidence - from the evidence that

3 deduced from the facts and circumstances of the killing. So 3 the act constituting the killing has opinion preceded by and

4 the intention of the person that killed, you can deduce that 4 has been the result of premeditation, ne matter how rapidly,

5 from all of the facts and circumstance of the evidence thatwe | 5  the killing's premeditated.

& presented to you today or throughout the week. Most 6 What is second degree murder? The killing was not

7 importantly, such as the use of a weapon that's calculated a 7 deliberate, not premeditated. Just intentional. Voluntary

8 deduced detective in the manner that it was used and the 8 manslaughter. Killing without malice aforethought,

9 circumstances surrounding that act. That can be inferred. 9  deliberation or premedifation with provocation. An example
10 Deduced. There doesn't have to be an amount of time, 10 would be a serious injury. Sell~defense. maybe. Or somebody
11 a(indiscemible) amount of time needed between the formation | 11 is trying 1o hurt you. With no time to think. An irresistible
12 of'the intent to kill and the act of killing itself, okay. 12 impulse in the heat of passion.

13 What is deliberation? You think about it first, you weigh the {13 And the objective standard, though, for that heat of

14 options, consider the consequences, you make a decision. That; 14 passion is an ordinary person would have killed without

15 decision, folks, can be made very, very quickly by 15 thinking. [ mean, it's just innate, okay. You're ina

16 premeditation, decision to kill, formed in the mind of the 16 circumslance where, you know, tet's say that you're at the zoo
17 killer, before the killing. It can be as instantaneous as 17 and atiper comes out of the cage and he's loose, I mean, it

16 successive thoughts ol the mind. Less than a minute. 18 would he — you wouldn't even think to try to save your

19 The law doesn't measure the length of time of 19 daughter or, you know, that's instantaneous. That's an

20 premeditation, okay. It doesn't require how Jong that thought | 20 instantaneous -- that's what an ordinary person would do. You
21 must be pondered in the mind before it's premeditated. That's | 21 know, a situation where an ordinary person would kill.

22 really important for you to understand. Time can be varied 22 Involuntary manslaughter, killing without any intent

23 based on the individual and the circumstances ol the evidence | 23 during the commission of an unlawful act or a lawfud act which
24 that is presented to you. Instantaneous just is successive 24 probably might produce such a consequence in an unlawful
25 thought in the mind. The faw doesn't [ook at the duration of 25 manner. But where the involuntary killing occurs in the
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commission of an unlawful act which in i{s consequences
naturally tends to destroy the life of a human being the
offense is murder.

What's a deadly weapon? Well, it's complicated,
according to the law. Any instrument if used in the ordinary
manner contemplated by its design and construction will or is
likely to cause substantial bodily harm or death. Or any
weapon, device, any instrument, undee the circumstances it was
used or attempt to be used or threaten to be used that’s
readily capable of causing subsiantial bodily barm or death is
a deadly weapon. And of course, our contention is that a knife
was the deadly weapon.

Substantial, what's substantial bodily harm?

Substantial bodily harm means that it's bodily injury which
creates a substantiat risk of death or causes serious
impairment, disfipurement or prolonged physical pain, All
right, what's self-defense. We use the reasonable person
standard. Honest but unreasonable does not negate malice and
does not reduce the offense from murder to manslaughter.

It has to be reasonable under the reason person
standard. There has to be the threat of eminent death.
Eminent means quicker than immediate. Or substantial bodily
harm. So there has 10 be a risk of eminent death or
substantia} bodily harm, which, again, was, you know, the
thrent of serious bodily injury.
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The killing was absolutely necessary to avoid your
death or substantial bodily harm in this case, as it applies in
this ease. The reasonabte person standard. Fear alone is not
enough. And you cannot use more force than was necessary under
the law. And it doesn't apply to initial aggressors.

Intoxication. We've hieard about intoxieation, Ifan
intoxicated person has the capacity to form the intent (o take
a lile and he concedes and executes that intent, that's no
grounds for reducing the degree of this crime. There are other
instructions that ore the packet. Those are pretty much
seif-explanatory,

How do we know defendant killed Victoria? Well, for
one thing, there’s been absolutely no evidence that anybody was
in the room but the delendant and Victoria. I don't think
identity's an issue in this case. All right, this is how we
know it's [irst degree murder. It wasn't an accident, [t was
willful. 1 don't think I have to go through all the facis.

You guys, there's been so much testimony here. Use your common
sense, Use all the evidence. You can infer that there was no
accident here. The medical examiner testified that the

location of the wound -- you can view Uie phatos yourself and
determine that this was no accident. 1¢ was willful. The act

of stabbing Victoria wus wiltful.

It was premeditated. He had time to think about it
and thought about it. Remember, premeditation can be quick
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instanianeous? How do we know afl this? Well, I'm going to
get to that want it was deliberate. And there was definitely
malice aforethoughl, either express, definitely implied. Okay.

MR. PIKE: Objection, your Honor. May we appraach
the bench, I'm sorry.

THE COURT: All right.

MR. PIKE: 1hate to interrupt Counsel's argument.

(Off-record beneh eonlerence).

MS. GRAHAM: Okay. So we look at the evidence before
the murder, during the murder and afier the murder. What did
he say, thc defendant? What did he do before the murder? He
said T want to kill the bitch. He told Cheryl Morris that. I
want 1o kill the bitch, she's poison. Why? He told her why.
She took three years of his lile.

You can judge Lhe credibility of Cheryl Morris
herself. He even told her how he could kill somebody with a
knile. He demonstrated to Cheryl that lte can kill somebody
with a knife. He talked about his proficiency in the services
with a knife. His training. Before the murder he said ail
that,

What about during the murder? Well, that's a little
tougher because we don't really know what was said or exactly
in what order that transpired. We know that the Tolivers, who
live directly under the defendant and Victoria that night,
directly under, were in their bedroom where the murder oceurred
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directly under. And Joyce told you as she was laying in bed,
she heard lots of thumping, lots ol noises, a womun crying.

She kept turning up the volume. Tt got louder. It won't on

for about an hour. She heard thumps, she heard erying. And
then at one point it got so loud, it woke Cookie (phonetic) up.
You remember, he jumps up, what the hell? Stick the broom up
-« you know, the old broom trick on the ceiling, you know, to
iry 1o quiet it down. 1t didn't quiet it down. It got louder,

And then Cookie was so [rickin' irritated because he
was nwoken. He went up there to tell them to quiet down, and
what did he sce? Well, he saw Victoria laying there in a pool
of blood. And Cookie's reaction is what the hell did you do?
He ran down stairs, started calling for people to call 311,
Defendant never asked him to call 911. He saw Cookie. Told
him to pet out. Most importantly, one of the things that we
can infer that during the murder, since we don't know exactly
how everything transpired, we have photos.

The photos, and you know the saying? A picture is
worth a thousand words. These are all going to be back in the
jury room, State's Exhibit 53, Stale's Exhibit 36, State's
Exhibit 39, State's Exhibit 46, State's Exhibit 39, State's
Exhibit 38, 37. There's more, folks. I'm not going to show
vou all of them. How about this one, 87 Stote’s Exhibit 60.
How about this one, Defendant's Exhibit UU? That says it all,
really. Picture's worlh a thousand words.
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After, well afler -- after, we have Todd coming in
the room. Todd Armbruster, remember the neighbor or the
maintenance guy that worked on the properly? He eame in the
room because Cookie's like dude, you know, call 911. He's done
kitfed that little girl. Todd goes up there. He goes into the
room. He sees Victoria laying on the pool of blood, And what
does the defendant do? He says get the fuck out, and he takes
a swing at him, right? That's what Todd testificd to. You can
believe Todd if you want to, but -

So he tokes a swing at Todd. Todd calls 911. They
leave. Cookie says he sees this lace. They al -- Todd,
Cookie, and even the neighbor next door, Doomy (phonetic), who
saw the defendant that night -- described this lace, this scary
face that the defendant had. 1t scared Cookie. You remember
he wanted to get the hell out of there. He wanted to get the
hell out of there because he said he didn't know what would
happen to him.

So defendant didn't eall 911. We know that because
Detective Wildemann told you that he checked the cell phones,
and therc was absolutely no entry of 911, [ think there were
three celi phones, maybe four recovered from that apartment.
He didn't call 911. He didn't call for help. TFthis was an
accident, if this was sell~defense, it she stabbed herself]
you'd call 917 for help.

And when they came, because other people had to call,
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you wouldn't have a stand ofT in the bedroom with them. You
would let them atiend to a woman that you supposedly love
bleeding all over the floor. But that didn't happen. Instead
when they got there, you heard from Officer Conn, Santarossa,
Ballejos, Taylor, Hutcherson, they were all on the scene. He
wasn't going to let them near him and Vicloria. They're
shouting 1o him, you know, is she hurt? What is defendant
saying? She's dead, she's alive, get the fuck out, go away,
fuck you, fuck -- there's 50 many inconsistent statements.
There's so many things the defendant said.

But what we do know is he never would allow -- and
the police announce Metro, we need fo get her help, is she
alive, is she dead? He wouldn't respond want get the fuck out.
We need to get medical to her. Get the fuck out. Okay, so
what happens, you know? They're worried about this woman
laying on the floor. They can't go in there? Why can't they
go in there? There's protocol. They don't have him in his
line of sight?

They sce a woman's feet at first. Sergeant Newberry,

I believe peeks around the corner, there was testimony of that,

and sees and says cover me, you know. They can’t go there.

They think he's baiting him, you know. They testified to all

the things that he was saying and his demeanor, and they think

they're baiting him. He -- they can't see. They don't know if

there's a weapon, They just see n woman lying in a pool of
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blood on the floor,

They cannot send emerpency personnel in a situation,

a dynamie situation like that. Defendant would allow -« even
il she was alive at that point, he wouldn't allow her to be
treated. He would not allow them to enter the room to help
her. They had to taze him twice and drag him out of the room.
Well, he says he doesn't want to leave her body.

He testified -~ I mean -- let's see, what else
happened after? Okay, he told Hutcherson, you know, otice he
was in custody he was put in the back of a patrol car - a
patrol car. He says sorry, V, I dida't mean to hurt you, let's
go, let's ga, let's do the ten years. Sorry V doesn't cut it.

Sormry V.

The foct that you have remorse after you kill someone
does not negate the intent to kill at the time. Sorry V, that
doesn't cut it. He made so many statements. You know what, ]
can't - I'm not even going 1o po into them because we would be
here all week.

You saw the defendant testify in his taped statement.
Well, you saw Lhe taped statement thut Detective Wildemann -
it was Detective Wildemann and Detective Krieger {phonetic), [
believe -- Kieger. You puys saw that. You know how many
different statements he made and things he said. You were able
to watch his demeanor, and you were nble, you know, {o observe
Detective Wildemann nnd Detective Kieger with him. You can
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judge their eredibility and theirs during that interview. And
you guys are going to have hat, and il'you want to, you can
walch it again.

He testified today, so you can judge that credibility
of him on the stand today, you know. You can infer, you ean,
you know, the decmeanor. You know, there's a box of Kleenex
right there. 1 didn't see one Kleenex lifted out of that box
while he was up there. You guys saw it. You know when he said
I can'f go over it it's - there's 100 much.

You lnow what's interesting, in opening statement Mr.
Pike gave, you know, a brief opening where he said one stab
wound, one stah wound. And [ find it really ironie that today
on thie stand the defendant when referred to atcohol, what did
he say? One is too many. One drink is too many. Well, one
stah wound is too many.

This is much more than second degree murder. Second
depree would only apply if defendant aeted intentionally but
did not have the time to think about what he was doing

(indiscemible). No successive thoughis before
stabbing Victoria death. He hadn't folks, The faets show he
had plenty of time for he weighing of choices and decided to
kifl despite the possible consequences. There's plenty of
lime.

I mean, co-eounsel Smith's - even if you believe the
defendant’s version of, you know, the incident between him and
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Victoria, he had plenty of time to think about it. The
defendant had time to premeditate. Again, remember
premeditation. It's not, you know, planning for days ar weeks,
Prior to the stabbing defendant had successive thoughts about
what he was going to do. This is much more than voluntary
mansiaughter. Again, delendant had plenty of time to think
about what he was about to do, to weigh his choices and
consider the consequences. Defendant want the Victoria dead.
It's not self-defense.

We talked about self-defense and what that is by law.
It's not self-defense. You know, even if you believe the
delendant's version that Vietoria had the knife and came at him
and was the initial aggressor, you know, he's bigger, What did
everybody say, all the neighbors? She's an itty bitty thing.
She was a little thing. You know, we have her driver's
license. She was what - well, he even admitted, what, she's
five, four, a buck ten, as Mr. Smith said. You know, she's a
little bitty thing.

And he could have used other means. So self-defense
is just absolutely ~ it -- it's so far from the realm of
self-defense. Deadly weapon, This is a murder with use of a
deadly weapon. The knife was the cause of death, okay,
According to the law, I at this point that this would qualify,
even though Wolfgang Puck probably didn't contemplate his
butcher knife being used to stab somebody to death, I think
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that this cedainly qualifies under the law as a deadly weapon.
He talked about hiis proficiency with a knife.

In conclusion, afler weighing all of the evidence --
and there's a lot, you guys have a task ahead of you - State
is asking you to return a verdict of guilt for first degree
murder with use of a deadly weapon. Thank you.

THE CQURT: Thaok you, Ms. Gram. Ms. Palm,

MS. PALM: Thank you, Judge. Good afiemoon, ladies
and gentlemen. This may be your last time that T get o talk
to you because s you heard at the beginning of this case, if
you come back with anything other than a first degree murder
verdict, we're done. I you come bacl with a first degree
murder verdict, then we would be doing another penalty phase
afler this. So and afler my closing today, the State will pet
another chance. They get that other chance to argue again
because they have the burden of proof.

MS. GRAHAM: Objection, Judge. You know, the law
says -

MR. SMIT{1: Can we approach?

MS. GRAHAM: - that we're not -~

MR. SMITH: Let's approach.

THE COURT: Sustained, No, overruled. Go ahead, Ms.
Palm, you're fine, Go ahend.

MS. PALM: So they will argue again, and this will be
it for us. 1 just want to address some points thut Ms. Graham
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told you in the — talked about regarding the jury
instructions. When Mr. Pike arpued to you, he told you that
you should start your deliberations in this case with a second
degree murder or in other words, you'll be able to rule out a
first degree murder pretty fast, and here's why: Instruetion
34 tells you how you consider evidence of voluntary
intoxication, and you can consider that evidence to reduce the
intent -- as far as the intent requirement for a murder.

A first degree premeditated murder, as instruction 16
will tell you, requires — oops. It requires deliberation.
That's this right here. Deliberation's the process of
determining upon a course of action to kill as a result of
thought, including weighing the reasons for and ngainst the
action and considering the consequences of the action. A
deliberate determination may be arrived at in a short period of
time, but in all cases the determination must not be formed in
passion or if formed in passion, it must be carried out afier
lhere's been time for the passion to subside and deliberation
to occur. A mere unconsidered and rash impulse is not
deliberate, even if it includes the intent to kill.

And also, a first degree murder requires that you
find premeditation. As far ns premeditation is defined, the
truth (indiscernible) duration of time, but the exient of the
reflection. A cold, calculated, judgment and decision may be
an arrived in a short period of time, but a mere unconsidered
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and rash impulse, even though it includes an intent to kill, is
not a deliberation, and premeditation as will fix the untawfuj
killing of murder of the first degree.

So you can consider Mr. O'Keefe's exireme
intoxication when you're considering whether the State has
proved to you a first degree murder, and | submit to you they
have not. In addition the State has the burden of proving,
before you consider any of crimes, they have the burden of
proving beyond a reasonable doubt the absence of self-defense
and acgident. They have not done so.

And 1 also submit that Ms. Graham has spoke o little
bit s far as implied malice because implied malice in this
case does not apply to a first degree murder theory. 1f you
were going to find puilt under a theory of implied malice, you
have to only go to second depree murder.,

And there's another instruction that might be a
little confusing to you, and that is instruction 18, 1t talks
about szcond degree murder. The only part ol this instruction
that applies to this cuse is the first par, murder of the
second degree is murder which is an unlawiul killing of u buman
being with malice alorethought, the same thing required for
thirst degree murder, but without the deliberation and
premeditation for a firsi degree murder.

MR. SMITH: Twdlge, may we approach?

THE COURT: I think it's ekay. It's orgument. Go
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ahead,

MS. PALM: Thank you.

THE COURT: Go ahead.

MS. PALM: T also want to draw your atiention o jury
instruction number 17. This jury instruction tells you that if
all 12 of you thinks it's a murder, but not all 12 of you think
if's a first degree murder -- somc of you think first, some of
you think second -- you have to go with second. You can't go
with first. It tells you that if you think he's guilty between
the two degrees, he must be convicted of the lesser offense.

And then if you find that he did not commit a first
or second degree murder, then you look at manslaughter.
There's voluniary manslaughter and involuntary manslaughter.
Ms. Graham talked about the instruction for a voluntary
manslaughter. And what I want to draw your attention lo in the
language in here, this middle paragraph, the provocation
required for voluntary manslaughier must either consist ol'a
serious and highly provoking injury inflicted upon the person
killing sufficient to excile an irresistible passion in a
reasonable person or an attempt by the person killed to commit
a serious personal injury on the person killing. That does not
require a physical injury. An a voluntary manslaughter can
result after a passion from you walk in and you find somebody
sleeping with your husband or your wife. That's the kind of
passion we're talking about. Ii's an injury, but it doesn't
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mean it has to be a physical injury.

And this hos been sorl of a long trial for a one week
trinl. And sometimes as trials go, they get a little bit
contentious, ond 1 just want to sy right now if [ or Mr. Pike
have done anything to olfend any of you, we do not want you 1o
hold that against our client because we are proud to be
representing Mr. O'Keefe. And so plense forgive us lor any of
our transgressions.

Brian O'Keele is not proud of the ehoices in his life
und of things that he can't control. You heard about the three
prior felony convictions he has, and there are instructions
telling you how you can use those, and they're a litile bit
confusing, so I just want to point those out te you, too.
They're jury instructions number 8 and 9.

Number 8 tells you (hat the fact that he's been
convicted of a [elony may only be considered for the purpose of
determiining credibility. [t does not necessarily destroy or
impair his credibility. It's one of the circumstances you can
consider. So that is on instruction telling you how to
consider the credibility of a witness. Because Mr. O'Keefe
testified, you can consider all three of tbose convictions for
that purpose, but it's not evidence of his puilt.

Instruction 9 talks about the one conviction that wis
let in for the purpose of showing mative, and that's the prior
domestic battery conviction. That conviction can be considered
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as evidence of motive, il you think that there is maotive here.

Brian has a severe and chronic disease with his
alcoholism. You heard that [fom Mr. Paisano, who does the
MINDS counseling. He has sufTered for a long time from it.
1t's influenced his choices, and he's made some bad choices.
And he’s paid the price for those just like he has paid the
price for his prior crimes. He's lost loved ones, he's lost
relationships. 1s affected his jobs, and now he's in a
criminal sitsation.

1'd ask you to they about the whole person that Brian
is because there's some good about him, too. As a very young
man, 17 years old, lie goes into the service. He serves in
combat, ‘He's a combat veteran. He was decorated. He did some
good things. And then he succumbed to this disease, and he has
battled it every day of his life. It's cost him dearfy, and
it's a struggle that he's succumbed to over and over.

But he is entitled to the protection ol the
Constitution that he fought to delend, and that Constitution
requires Lhat if you convict him of a crime, it must be because
every clement of that crime is proved beyond a reasonable doubt
and not because he's done some bad things or you don't like him
or you don't like us or — these require that you hold the
State the burden of the proof because that's what our
Constitution requires,

Brian told you what happened on November 5th. He
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didn't have to. He dido't have to take the stand. A criminal
defendant is never requircd to testify, and he got up there and
he told you what happened. The State has oflered you
absolutety no proof that anything else occurred. On that
evening lie and Victoria were celebrating the prospect of him
going back to work, and he admitted to you that ke was looking
for a reason to drink. He wanted to have something to
celebrate. He wanted to drink again.

And they went out and they bad a good time, and they
were acting as a couple, and that evening did not start out
with any infent t0 harm Victoria. They started drinking wine
at home, then they went to the Paris and they drank [ree drink
after free drink. That's why they were there. He doesn't
remember who drove home, but he remembers parts of it, and he
remembers waking up in the passenger seat, and the State's
evidence supporls that. This is State's Exhibit CC.

1f you note from that photograph, the passenger seat
in the car is reclined. The driver's seat is moved up. There
are even glasses in the center console.

When he wakes up, they're having o little bit ol an
argument, She wanted {o go out to eaf. He wanted to keep
drinking because he wanted to catch up with her. She goes
upstairs, he stays down stairs, and he slecps for a litile
built longer. He remembers going upstairs. He remembers
hitting the rail. He remembers Jimmy Hatchces coming out, and
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1 that is supported by Jimmy Hatchcos's testimony, Jimmy hearda | 1 So he's grabbing her wrists and he gets aheld of both
2 loud noise, came out, and he said Brian's standing out there. 2 wrists, and he's trying to fight with her, and they're moving
3 He remembers going in the apartment to use the 3 around that tiny little area by the bed, and you saw the
4 bathroom. Using the bathroom, Victoria's in the master 4 photographs. It's a tiny area. They falt down on the bed, and
5 bedroom bathroom making some noises, apparently stili angry. 5 from the weight of his arms, the knife goes in. And it goes
& He decides he wants to smoke sop more. He poes back oulside. 6 in, and the way it goes in is the same angle as
7 He's smoking oulside. And then he told you what happened wheni 7 (indiscernible). It goes in like this. Or actually,
8 he went into the bedroom. & the sharp part is to the back. So she's holding it, he has her
9 He goes in the bedroom, was going to hang up his 9 hand, it would go in just like this, sharp part to the back.
10 jacket. The lights were off. She comes [lying out of the 10 It makes sense. And the Stale cannot disprove it, as is their
11 bathroom with the knife, startles him. He uses his jacket to 11 burden. They have to disprove that.
12 ward off the knife, and that is alse supporled by the evidence. 12 He told you that he didn't realize that the knile
13 This is Defense Exhibit W. This is his jacket laying there on 13 wentin. Hedidn't realize it went in. He didn't realize it
14 the other side of the bed. The blinds are failing down because 14 went out. All he understood in his drunken stupor was that she
15 the jacket hit them. 15 siopped moving and then the bed started getting wet, and he
16 He tells you about the struggle that they had and how 16 starts looking for an infury, and he doesn't know what's
17 shewas holding the knife. 1Myou imagine this as the sharp 17 happening. He doesn't understand it. And he's moving her
18 blade of the knife, the cdge of this ruler, she's jabbing the 18 around the bed trying to find out where is the injury. And he
19 knife at him. He grahs it, she grabs it out of his hand and 19 takes the pillowcase off, and he's trying to hold that up to
20 ecuts his hands. You would cut your hands where his hands cut 20 the injury that he does find, and her pants are bloody, so he's
21 where he said he grabbed it, and 1hc evidence supports that. 21 taking them off looking for is there a different kind of
22 And Dr. Schiro told you that his hand wounds are most 22 injury. He doesn't know what's happened. And he is drunk out
23 likely a defensive injury. From all the options thal there 23 of his mind, and we all know that.
24 are, Dr. Schiro came in here and told you the most likely 24 There are a lot of instructions on self-delense, and
25 option is that they are consistent with defensive injury. 25 this is not a classic self~defense. But those instructions are
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1 pgiven of the issue of self-defense as raised. Brian's defense 1 some bruises, but a5 you hear {rom Dr, Benjamin, she can't date
2 is not that he intentionally killed her in self-defense, which 2 any ofthose bruises. They could be up Lo three weeks old.
3 would be the normal self-defense. Brian's defense is that he 3 She doesn't know.
4 acted in self-defense when she's coming at him with a knife, 4 And if you look at the bruises and not the multiple
5 and that she was killed in an accident during that 5 pietures ol the same bruises. Some ook older. Some look
6 self-defense. So it's not the usual self~defense. So some of 6 newer, and none ol them look like a two hour beating, None of
7 those instructions might be a little conlusing, but that is the 7 them look like 2 one hour beating. That would fiave been some
B defense that we are putting forth is that this happened during 8 serious domage if it's constant beating going on for ong hour.
9  his response to her attack, but the stab itself was an 9  And Victorin had cirrhosis and that affects your bruising
10 accident. 10 ability. And she was also in a drunken stupor herself.
11 What Brian told you is actually the only thing that i1 We don't know that she's not walking into chairs,
12 makes sense, given afl the evidence. It explains the noises 12 walking into tables, bumping into thinps, that she doesn't have
13 heard by the Tolivers. And the Tolivers cannot be right in 13 alot of bruises ordinarily on her feet which she - when she
14 their descriptions of time il you want to believe the rest of 14 walks into a wall. Cirrhosis affects your bruising, and you
15 the State's case hecause Joyce told you she starled hearing 15 would bruise, according to their own expert, upon less than
16 noises around 9:00, and she knew that because that's when her | 16 foreeful contact and you would bruise easier.
17 stories played. And she was annoyed, her stories were playing, [ 17 Jimmy Hatchcos, who fived right next door o Brian
18 and she coutdn't hear them because there's noise going on 18 and Victoria didn't hear any noises until 10:00 o'clock, and
13 upstairs. 19 that a's when he heard a loud noise outside on the rail, and
20 Well, she say Cookie woke up at 10:00, went up 20 that's when he went out, and that's when Brian was out there,
21 shortly thereafter. Cookie said he went up about 10:13, and 21 You would think that limmy Hatchcos would have hear some kind
22 that does not jibe with the 911 calls. Those 911 calls are 22 ofmoaning going on. And with Victoria's bleeding problem, Dr.
23 madeat 11:02, So what's happening for 45 minutes? [ you 23 Benjamin said she would have bled out quickly, it was probably
24 believe the State's evidence, apparently a two hour beating. 24 fast. She wouldn't have been up there moaning for an hour or
25 Is thal what they're trying to allege because yes, Victoria has 25 two hours or any length of time,
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There's no physical evidence to support another
theory. There's in fingerprints. There's nothing, There's no
witnesses. The State has alleged nn nttempt -- or death by
intentional stabbing, and that's what they have to prove, and
they have not done i1, They want wanted 1o show you that Brian
had a motive to kill Victoria by calling Cheryl Morris to
festify. And [ want you to consider instruction 7 when you're
thinking about Cheryl Morris' testimony.

And that tells you that you can weigh her credibility
based upon, among other things, her relationship to the
parties, her motives, her feelings. And if you think she's
lied about anything, then you can Uirow out ker entire
testimony. And | submit to you that she had a motive to lie.

Cheryl Morris was a woman seom. Brian hurt fer, and
she had a right to be angry, and he's not disputing that. He
was not a good guy. He cheated on her, he lied to her. He let
her put a car in his name. That's a shameful thing, but that
does not make him guilly of murder.

But Cheryl Morris is unbelievably upset, and afler
she hears about Victoria's death, she goes to the police. They
don't go to her. She goes to them. She calls them. She says
1 want fo talk to you. She (estified at the preliminary
hearing, and then we hear her testimony yesterday at trial, and
she's telling a story about how when she went to visit Brian,
he made some statements o her about what occurred, and it's
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not anything he remembers ever telling her about the case, and
I'm not sure why she would say it.

I mean, she's saying that Victorin was trying to stab
him, and then he didn't remember something. And maybe she
thinks that helps him now. Maybe she's feeling guilty about
saying the things before that he had said he wanted to kill
Victoria. 1 don't know why she did it, but it doesn't make
sense, and Brian never told her those things, and 1 think that
her testimony can be discredijed,

She atso told you that Brian preferred Vietoria over
her because Victoria was submissive. Well, she also said that
Victorin called her [ive times wanting to talk about how she
wanls to be with Brian and why does Clery] want to be Brian or
whatever the conversation was. But she's yelling at her, 1
don't think that's submissive. A woman who is calling the
girlfriend of her former boyfriend and yelling at her is not n
submissive woman.

Brian loved Victoria and Victoria loved Brian. And
in their sad world, these two fragile and domoged people found
each other, and they loved each other. And when they got back
together, they did it -- Brian did it knowing he was risk his
health because of her Hepatitis C. She did it wanting to be
with him. And they were looking forward to a future together.
They mude plans [or the future. They start the fiving
topether. He took her to meet his union friends. You heard
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from Mr. DeSalvio. She bent to his MIND}S counseling with him.
He took her to see his young daughters. That's not something
you do if you're planning to kill somebody or if you want to

kill somebody or you hate somebody. These two people loved
cach other.

Even the State's wilness, Jimmy Hatcheos, their next
door neighbor, said that they were a loving and affectionate
couple. That's what he saw the whole time that they were
living together for that two months. You saw photographs of
their little apartment, Defense Exhibit M. This place was a
home. That apartment was nice. It was a home for thesc two
people, and that's where they were planning their future
{ogether.

And what was Brian saying when Cookie and Todd went
in that apariment? He was trying to pick her up. He was
saying baby, don't do this to me. Baby, wake up. Wake up, He
wasn't responsive to them. He was focused on her. He wanis
her to get up. He doesn't know what's the matter. Heisina
drunken log.

Should he have called for help? Of course. But he
told you why he didn't. He didn't tonight leave Victoria. And
if this was an intentional thing, don't you think ke would have
done it in a way to cover it up? That he would have hid some
evidence or iried to take off? He wasn't leaving Victoria no
matter what because he loved Victoria.
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Nothing mukes sense about his reaction other than
that he was in o drunken stupor, an alcoholic haze and a
severely altered state. Nothing makes sense about it. It's
not how a normal person acts. And as far as evidence ol his
drunkenness, we were handicapped n showing you how severe his
drunkenness was because detectives --

MR. SMITH: Objection, Judge. H's improper -- |
think she's poing to make an improper argument,

MS. PALM: I'm poing to say they didn't obtain his
blood or breath.

THE COURT: All right.

MS. PALM: Because they did not obtain his blood or
breath sample. They could have. 1t would have been easy. It
was available. They knew how intoxicated he was, and they
didn't do ft. Georpge Schiro totd you that that's a useful and
accepted practice in an investigation such as this,

Because we don't have it, we can't give you a
quantitative analysis, We can't give you a number. We can't
ever tell you what kis alcohol level was at. But you can sce
from the video yoursclf five hours later when they're doing the
penis swab, he still can't stand up straight. He's still that
intoxicated.

We had u lot of the State's witnesses come in hiere
and deny that they noticed any symptoms of intexication and,
you know, maybe one of them smetled a little alcokol, but
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1 nobody was saying veah, yeah, he was bad off. Wedidn'thave| 1  the same story, you're going to get ineonisisteneies.

2 any evidence of that until we got the use of force report. And 2 These people were sober, But this was a highly

3 that use of force report said that Officer Ballejos' impression 3 exciting evert, and these trained officers still got the

4 of Brian at the scene were that he was -« | want to make sure | 4 details wrong. Well, what is Brian, wha is dunk out of his

5 getthe words right. [ think it was extremely intoxicated 5 mind supposed to do, and he's being faulted because he doesn't

6 slash mentally ill. That was his impression. We didn't have 6 -- didn't have perfect recall when they were questioning him

7 one document telling us that. There was not one report telling | 7  when he was still drunk out of his mind.

B us that until we obtained that use of force report. And then B No one is questioning or [hulting the behavior of the

9 the other officers came {o the stand, and when asked about 9 arresting officers in this ease. Brian was acting nuts, and

10 that, they said oh, yeah, we don't disagree with him. 10 (hey had every right to taze him, and he knows that. And

11 Todd Armbruster, luckily we had the State's 911 call 11 nobody's saying that they did anything wrong by their actions.
12 when he calls 911. And they ask him is -- they're asking well, { 12 Thank God that there's brave men and women who are willing to
13 isthe suspect intoxicated. He says very much so. So we know { 13 po into situations that are bloody and they don't know what
14 that he was. And he admitted on cross that he's disoriented 14 they're walking into. Thank God [or them. We're not saying
15 and he's stumbling around and unsteady on his feet, 15 that they did anything wrong. We're just pointing it out that
16 What is clear from all of that is that Brian's 16 it was a chaotic situation, and to the extent that anybody had
17 ability to perceive, to relate and to remember was severely 17 anything lo say other than he was extremely intoxicated, it's
18 impaired at the time of the incident and later when he's 18 because there's so many people in the room and so much going
19 talking about the officers. And I don't know if you noticed, 19 on, and it was that way for Brian, too..
20 but there were quite a few inconsistencies between the 20 We also know that Vietorfa abused both aleohol and
21 statements of the arresting officers because we had a morning | 21 preseription drugs that evening. Her blood alcohol leve] was
22 of officers coming, all the ones that entered the apartment, 22 -
23 and they're telling you different things about the lies, who 23 MR, SMITH: Objection, Judge. That misstates the
24 went into the room, who carvied him out. And 1 don't faalt 24 evidence. There's no evidence that she abused drugs that
25 them for that because when you have that many people telting | 25 evening.
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1 MS. PALM: Prescription drugs, T said. 1 So they can't now come in here and deny that he's

2 THE COURT: All right, prescription drugs. 2 confused. When they took advantage, they knew he was confused

3 MS. PALM: Ithink Dr. Christensen testified that it 3 because they were because they were telling him she's stifl

4 was an overdose, 4 alive. They had to think he was confused enough to beljeve

5 THE COURT: Okay. Go ahead. ['m going to allow -- 5 that she was stilk alive because they kept that out through the

6 MS. PALM: Thank you. & entire interview until the very end when they told him she's

7 THE CQURT: -- your argument. 7 dead, and then he breaks down crying.

8 MS. PALM: Her blood alcohof level was 0.24, And 8 That's aleohol, ladies and gentlemen. That's not any

S that is three times the legal limit for driving, She had high 9 intent to deceive. And so in summary, | submit to you that the
10 levels of Effexor in her bleod, and you heard from De. 10 State has not proved their burden of proving beyond a
11 Christensen about the risks and side effects of that kind of 11 reasonnble doubt and overcoming the presnmption of innocence
12 dosing. It can lead to seizures. It can lead to confusion, 12 (hat Brian committed any kind of intentional kilting whether
13 anxiety, and agitation. These substances uren't meant to be 13 that's first or second degree murder or voluntary mansfaughter.
14 combined. Alcobol alone has its own toxic eflects. 14 [f you think he's negligeat in anything he did that
15 Brian tokd you what affected hiis ability to give a 15 moming night, that's inveluntary manslanghter. That's not a
16 statement to the detectives when they were questioning him. 16 murder. It's not voluntary manslaughter, Victoria staned the
17 And you know, Detective Wildemann was extremely patient in that| 17 actions (hat led to her death, and this was an accident and a
18 guestioning. That was a hard and difficult thing. And Brion 18 tragic ending and that's all, Thank you.
19 is an obnoxious dunk. You watched that video, and you're 13 THE COURT: Thank you, Ms. Palm. Mr. Smith,
20 thinking stop being se obnoxious. But hie was nlso just about 20 MR. SMITH: Well, we're almost done. ] just want to
21 drunk, and some people are [ike that when they're drunk. And 21 thank all of you guys for your patience, and I know it's been a
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lie couldn’t remember, and e was trying to remember. And you
could see parts ever the video where he's trying to remember.
He's saying he's trying to think. He's saying just wait, just
wait, .
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long week, and we've usked you to consider n lot of evidence.
And it's kind of my job to kind of address some of the points
that Ms, Palm raised without taking oo long and addressing
every little point because I'm going to trust that you 12 - 13
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reasonable men and women can figure cut some of the things
yourself.

The important things I do have 1o address, so please
bear with me if | take a little bit longer than you

(indiscernible). Folks, one of the things that |
[irst want to talk about is, you know, the State of Nevada
doesn't have the luxury of picking who the victims of a crime
are. And it's important for you guys to realize that because
here we have a woman who has admittediy a.24 blood alcohol
level in her system. And as we've heard, that's three times
the legal limit.

But let me qualify that. That's three times the
legal limit if you're driving. If you're sitting in your
house, you can have whatever type of liquor that you want or as
long as you're not behind the wheel of a car. That brings me
10 the picture that Ms. Palm just placed to try and get you to
believe that Victoria was driving that car simply because one,
the seats was laid back. There's no evidence as to who was
actually driving that car. Keep that in mind.

Pictures do say a thousand words. Sometimes they
don't say what the defendant want you to think they say. Now,
the only people who have a choice against -- with regards to
the people that they commit crimes apainst are the people that
commit the erimes, like this man right here, He had a choice
that night.
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This case is about choices, folks. He want you to
give him a pass because he's an alcoholic. But he's testified
that T acknowledge that T fell ofT the wagon. This case is
about choices. It's abeut the choice that Brian O'Keefe made
on November 5th, 2008. He wants you to believe {hat he was so
drunk that night there is no way he coutd have intentionally
taken s life -- or taken Victoria Witmarsh's life. And we'll
talk a little bit more about that in a second.

But what he wants you to believe is not supporied by
commaon sense, And because we don't have o witness who can say
I saw Mr. O'Keefe stab Victoria Witmarsh, you have to use a lot
of your common sense. And that's no different -- T mean, think
about it, folks, in a murder trial it's not really imporant
that we have o witness because a lot of the murders are
committed outside the view ol another person except the person
that's killed. That's why the law allows you to take into
consideration circumstantial evidence.

And let's talk about common sense. And I apologize,
folks. [ don't have the Power Paint. But it says you must
bring to the consideration of the evidence your everyday common
sense and judgment as reasonable men and women. Thus, you're
not limited 1o what you see in here, but you can kind of figure
things out yourself, The evidence is going to point you in the
right direction,

And let's talk a little bit about Victaria Witmarsh.
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We've heard she had a.24. We heard she was taking
anti-depressants. But, T mean, does that alone that she
deserved to have what happened to her on this night? Of
course, nol. Does that mean that because of that, the
defendant is absolved from criminal liability? Of course, not.
Now, I'm by no means trying to sugpest that we still don't have
the burden ol proof.

But what [ want to import upon you is that Victoria
Witmarsh's condition is imrelevant so long as we prove that the
defendant commitied a crime against her. She's still a victim
ol a crime.

Now, gol some common sense for you. And 1 call this
things you don't do il you kill someone in self~defense and/or
you're in the guilty of murder. And T have a little asterislc.
And that asterisk say no matter how much you've had to drink.
Just bear with me. It's not long.

Number one, say she stabbed herself initialfy, but
then change your name and said well, no she attacked me.
Number two, refuse to allow medical assistance to be provide to
that person. Number three, resist arrest. Number four, fall
asleep after you've just killed them. Number five, decline to
call 911, but then lie to the police when they're interviewing
you and say well, yeah, I did. The next one, say tack someone
whao's trying to provide assistance. The next one, say let's
o, let's do the ten years. Another one, no way possible she
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did this to hersell. Now, remember, he says that when he
police are not inside that room. He's sitting inside that room
by himself thinking nobody's paying attention to him. He says
there's no way possible she did this o herself. [t is at 2:06
a.m. on that video.

Now, we're asking you to make a really important
decision, folks. And ! really hope that beeauose this has been
a long trial that you don't rush through some of the imporant
deeisions that we're asking you to moke. That video's going to
be available to you. That video also tells you a lot of
things. 1t also speaks a thousand words becanse it shows the
demeanor. And you can see on that video that he might be a
little tipsy. but he's not completely drunk that you would
forget how you killed somebody.

Let me continue. Give the police false-information
about the victim. Take her panis off while she's bleeding like
a stuffed pip. Leave the person looking like this, meaning the
pictures that we've shown. And 1 don't want to belabor the
point by keep on shewing you guys the photos. You guys can -~
you guys are going to have that to look back.

Tell the pelice come and get her, she's dead, Teil
anybody come and pet her she's dead. Wait two 1o three minutes
while they lay there injured and bleeding. These are things
that you don't do when you unlawfully take the lifc of another,
no tnatter how drunk you are.
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Now speaking of seli~defense, the defendant wants you
to believe that this small woman, after they've just been out
celebrating, for some reason she decides to wait until they get
home, and then she tries to come at him with a knite and tries
ta stab him repeatedly. But the only thing they has to show
for is two, | submit to you, superficial cuts on the sides of
his fingers.

Now, may I borrow your ruler, Ms. Palm? Now, he said
that when she came at him with that knife, he grabbed it but
didn't get a good hold of it and she snacked it. Well, the
blade is resting -- presumably the blade would be against the
fingers, and let me malke sure I do it right because she said it
was in his right hand, and he grabs it like this, But when
they snatches it, you would expect the front cuts along the
entirety of his hand, not just right here, right there and
right there. You're going to have those pictures, and you're
going to see that that's where those cuis are.

Now, an aliernate theory, obviously, is that when
you're holding the knife and you stab somebody, it might get in
between there and there. That's certainly an alternate theory,
and it's one that's supporied by the evidence.

Furthermore, he's told you he's a trained combat
veteran. He's been in Grenada. He got a bronze star for valor
some 20 something years ago. I mean, this is like David versus
Goliath here, folks. She's an itty bitty woman. His story
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does not make sense. It docsn't add up.

Now, Victoria isn't here to lell her side of the
story, so it's easy for e delense to get up here and say it's
self-defense. She can't tell you (hat there's no way I tried
to stab him with a knife that night or each on the night of her
birthday whete he tried (o tell you where she came at me two
days before when she drank some wine.

But you heard him say that despite the [act Lhat she
tllegedty tried to stab him two days before, he lets her po
drink some more. Now does that make sense? You're home with
your significant other and for some reason they have a couple
of bottles to drink. He said she had two bottles. Then Lhey
try and kill you or Lry and stab you. Two days later they say
honey, I'm poing out to get somelhing to drink. Are you going
to say okay? Doesn't add up, folks. Doesn't add up to
self~defense drunk or sober.

Now, he knows you wouldn't believe Lhat she stabbed
herself. So ke falls to a plan b, the self-defense plan. e
he abandoned that she stabbed herself defense a long time ago.
Now, don't forget, foiks, he's had some time to think about
this. He's been here (hrough the this whole Ldal, and, in
fuct, he's the ondy person who's had e benefit to hear what
every other witness had to say. No other wilness has been able
to do that.

So take that into consideration when you think about
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the reasonablencss of his story or the fact that it may or may
not comport with some of the photographs you've seen.

And let's talk about what he told the police during
that interview night after this happened. And I don't want to
misquote him, so please bear with me while I find it. Here we
go. He didn't stab her, She stabbed herself. Back then he
had no idea how he got the cuts on his hand.

Now, from that statement he said he walked into the
bedroom and said what the F are you doing. That's what he
said. He said that's what precipitated this argument. Watch
that video, i's on there. He walked in the bedroom and said
what the F are you doing, and then he grabs knife.

Buot on the stand he says he walks to the bedroom to
hang up his coat, and she comes out, surprised attack, I'm
going to get you this time. Those are two completely
inconsistent stories. Furthermore, pcopie usually, I'm submit
to you, folks, don't remember facts better after several months
have passed, whether you're drunk or not. That's actually an
incident like this, which T submit 1o you is what's called
sobering experience. It's sobering.

Meaning when something like this happens, you kind of
get your faculties, back. Perfect example, if you go out and
have a couple of drinks --

MS. PALM: Your Honer, may we approach,

MR. SMITH: Is there an objection?
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THE COURT: Quickly, please. Yes.

MS. PALM: Yes, therc is.

(Off-record bench eonference).

MR. SMITH: Common sense tells you that something
like this would be a sober experience, and you'd be able to
remember more when it actually happened. An example being if
you go out and have a couple of drinks, you're a little tipsy,
you don't think you're drunk, too drunk {o drive, but you pet
in your car anyway, and you start driving home. And the next
thing you know, you said red and blue lights behind you.
Sobering expericnce. You're like, I need to pet myself
together. 1 need io make sure I'm going to be okay. Sobering
experience,

Now, il you would agree that that's o sobering
experience, wouldn't the night that you killed the womun that
you love be a sobering experience? You would expect that you
would be able to remember every single detail. Now, you've
heard evidence that the defendant suffered from blackouts.
Thut's what he said on {be stand. But those medical records
that you have in evidence said that he also told people that he
was {rying to get treatment that he never sufiered from
blackouts. So ifhe tells you this now, when it would help
him, but he doesn't tell you - he doesn't tell people that you
would think he would be honest wilh.

Ms. Palm wanls you to believe that when he's tokd
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that she's dead, Mr. O'Keefe breaks down and cries. The video
didn't support Lhat, What it showed was a person who sat there
for several seconds and then began 1o kind of whine. And you
heard the testimony from the detective who was actually there,
that he saw no tears, he saw no welling up of her eyes, he saw
no reaction. That's because he already knew she was dead. He
was just kind of playing a game.

Now [et's talk nbout credibility, They've already
said the credibility instruction, and we're talking about
Cheryl Morris. Now, the defense attorney wants you to believe
that Cheryl Morris came in here nnd basically told you a lion
the stand because she was a jilted ex-girlfriend. But this is
the same ex-girlfriend that the defense attorney called and
said hey, you know, we think that Mr. Q'Keefe's - you stili
have Mr. O'Keefe's plasses, can you bring them. She brought
them,

Does that sound like the woman who has on ax to
grind? She brought the man's glasses. When asked on the stand
well, why are you here, beeause | was subpoenaed. She's
subpoenaed, she pets on the stand, she's tnke an oath where
she's asked questions, she tells the -- she provides the
answers. She certainly didn't seem like o woman scorn. They
want you to belicve that this is hell hath no furry like a
woman scomed simply because the defendant cheated on her
sometime ugo.
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But you also heard that Ms. Witmarsh stopped dealing
with Mr. O'Keele in August when she moved out. And now some
5ix or seven months later he want you to believe Lhat she still
has this pinned up aggression that she would craft this
preposterous story about -- they want you to believe it's
preposterous, but that she would make up this story about what
the defendant told her about his underlying disdain or enmity
towards Victoria Witrarsh because what had happened.

Now, some of you may say but yeah, they were together
at the time. Sure, but that doesn't mean that he didn't have
some deep seeded disdain for what happened during that time she
testified against him in front of a jury of people like you.

It doesn't change the fact because there could be an altcrnate
scenario as to what happened that night, and 1) get to that
in a second,

You heard Ms. Witmarsh say Lhat the defendant told
her that he wanted 1o kill the bitch because she took away
three years olhis life by testifying against him. Take into
consideration that her testimony is corroborated by the
cvidence. The judgment of canvietion that's been admitled into
evidence, folks, read it.

The defendant said that be served about two years,
but I'd ask you this, how would Cheryl know this information
unless the defendant told her? Cheryl testified that the
defendant told her he was proficient with knives. When asked
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on direct examination, did you ever demonstrate on her how you
could kill somebody with o knife? He said well, no, I didn't
demonstrate, Well, certatnly that can infer that he admits
that he at least told her.

Why would she make that up? Because she hates him?
[ don't think s0. And let's 1alk about the testimony of Joyce
and Todd and the timing here. The evidence ceriainly supports
Lhat there was noise coming from that apariment {or an
extensive period of time, Not five minutes, not ten minutes,
but for an extensive period of time. And at some point it got
1o loud that Mr. Toliver went upstairs to find out what was
poing on. And we all know what happened after that, the police
were called.

This brings me to circumstantial evidence. You heard
Joyce Toliver talk about how she could hear the woman crying
during the time that she heard that noise. Some of you might
be thinking well, ihis whole scenario could have been avoided
if Ms. Toliver had called the police, That might be true, but
that doesn't change the focts of this case, folks. And it
doesn't get the defendant ofF the hook.

You got a woman crying, you got foud noises, you have
signs of disturbance inside that apartment, inside that
bedroom, and you have a woman looking like the way she [ooks in
those photographs with all those bruises. You have an injury
to ihe front of her head. You have an injury to the hack of
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her head. That's certainly circumstantial evidence of a
baltery or something that precipitated a stabbing.

Novw, if he started this, he can't now claim
self-delense beeause the law says the initial apgressor docs
not have the right to self-defense. That's the law. Ms. Pike
-- excuse me, Ms. Palm also said that doubt Cheryl Morris'
credibility because she called the police. Well, it's
reasonable to infer it's because she learned what had happened
in that apariment, and she had some relevant information to
provide. That's not unlike something that anyone would do
under those circurnstances. Not just a person who had an ax to
grind.

The night in question the defendant never said took,
this is where I got injured. But not sone several months
Jater, he wanis {o fall back on that as some cvidence
corroborating that this little woman trying to kill him that
night. Folks, it's unreasonable under these circumstances.

Now, with regards to the testimony about the DNA, you
can't really conclude anything from that but except that two
people came into contact with knife, Victoria Witmarsh and
Brian O'Keefe. And the reason why is because the defendant
doesn’t even know what happened to that knife after she got
stabbed, and you can see on the pictures that there's
pillowcases laying on top of it. There's an indication that
the blade may have been wiped off. 1 mean, you can't just -
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1 youecan' really just trust the {estimony ol Dr. Schiro and 1 defendont pave does not comporl with the evidence, and ['m

2 that his interpretation means Lt thesc wounds are totally 2 talking about the story he pave today and yesterday on the

3 defensive because 've shown how they aren't, 3 stand. He said that she fell baclewards, he fell on top of her,

| Now, brielly allow me to talk about the defendant's 4 and somehow she ends up stabbed.

5 testimony on the stand. He teils you about his military 5 Now, folks, if you tand on -- | submit to you that if

& service some 25 years ago. We know since then some things have! 6 you land on semebedy with all your body weight and you weigh

7 happened in his life. The law says that you can take, for 7 180 something pounds and you land on them and a knife goes into

8 instance, his felony convictions as evidence in assessing his 8 them because your cntire body weight s on them and ihey only

9 credibility, especially when combined with the fact that he's % weigh a hundred pounds, the blade is going to po in a lot
10 --the story's he's given today is inconsistent with the story 10 further than four inches. It's going to go all the way in
11 he told Cheryl Witmarsh (sic), and it's inconsistent with the 11 because all your weight is on there.
12 story he gave on that videotape. 12 But here, the lenpth of the wound was [our inches,
13 Folks, I'm almost done. Ms. Palm wanls you to 13 which is consistent with an intentional stabbing, but
14 consider the defendant’s actions after this happened as 14 consistent with an accidental stabbing where you fall on fop of
15 evidence that he didn't mean anything to happen on the nightin | 15 the person holding the knile. That's anotiier part of common
16 question, but that's not what the law says. The law says you 16 sense. Sowhat we're asking you to do here is to use some
17 delermine a person's intent af the moment they commit the act. 17 common sense, realize that the credibility of the State's
18 And that makes sense because sure, a lot of limes people are 18 witnesses shouldn't be questioned under the circumstances of
19 sorry that they kill somebody afler it's happened and/or hefore 19 fthis case, take into the fact -- take in fact that the State's
20 they get caught. But it doesn't mean - it doesn't make the 20 evidence has corroboration. Go ask me to convict him, We've
21 underlying act any less criminai. 21 met our burden. The burden is beyond a reasonable doubt. It
22 Now, in talking about reasonable doubt, the 22 says that it'you [eel an abiding convietion and the truth of
23 inslruction {els you exactly what reasonable doubt is. T¢ 23 the charge, there is no reasonable doubt, Thank you.
24 says doubt to be reasonable must be actual, not mere 24 THE COURT: Thank you, Mr. Smith. The clerk will now
25 possibility or specutation. 1 submit to you the story that the 25 swear in the marshal to take charge of tie jury panel.
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1 (Swearing in the marshal} 1 THE COURT: All right.

2 {Oulside the presence of the jury) 2 MS. GRAHAM: Judge, (indiscernible),

3 THE COURT: Let the record reflect we're outside the 3 MR, SMITH: I'll be here but no guarantee I'll be

4 presence of the jury panel. 1 just want o put on the record 4 sober.

5 when I read the jury instructions, instruction number 3, as was 5 THE COURT: Okay.

6 provided to counsel, actually I read it as is, but it was 6 MS. PALM; Yeoh, me either.

7 retyped because if you look at line 11, the word instruetions 7 THE COURT: That's off the record, Michelle.

8  was broken up on the line, and that was just retyped. And so 8 (Court recessed at 4:02:58 p.m. until 7:12:55 p.m.)

9 the comrected ~- or the typed version is provided o the jury. 5 (In the presence of the jury)
10 Instruction 42 that was original provided to the 10 THE COURT: You may be seated. 1 understand that we
11 attomeys at tine 7 and line B it says read backs, and I had 11 have a verdict, and Mr. Livernash, are you the [ereperson?
12 that-- I read it as ploy back, bul it's originally typed [or 12 JURDR NQ. 6: Yes, sir.
13 hboth counse] and read backs, and so that was fixed. 13 -THE COURT: Please hand the verdict form 1o the
14 And instruction 43, which you had copies ol was just 14 marshal. The clerk will now read the verdict.
15 the instruction that 1 signed, and the signaiure line was moved 15 THE CLERK: Distriet Court, Clark County, Nevada.
16 up. Sothree changes were made and Lhose changes were included| 16 State of Nevada, plaintiff versus Brian Kerry O'Keefe,
17 in the packet of jury instruclions provided to the jury panel. 17 defendant. Case No. C2566 -- 250630, Department No. 17.
18 And everyone has provided their cell phone numbers to the 18 Verdicl. We the jury in the above-entitled case find the
19 clerk, and plense within 15, 20 minutes of the court house to defendant, Brian Kerry O'Keele, as follows: Count one, murder
20 be called, It's my understanding is that they wish to with use of a deadly weapon, open murder, guilty ol second
21 deliberate tonight and -- degree murder with use of a deadly weapon. Dited this March
22 MR. PIKE: I plan on staying here -- 2(h, 2009. Signed by the foreperson, Kirk Livernash. Ladies
23 THE COURT: Okay. and pentlemen ol the jury, is this your verdiet as read? So
24 MR. PIKE: - until (indiscemnible}. Sea you one, 50 say you alk,
25 MS. PALM: Yes, I'll be here, too. THE JURY: Yes.
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THE COURT: Either parly which to have the jury
polled?

MR, PIKE: Defense does not, your Honor.

THE COURT: Okay. All right. at this time the clerk
will record the verdict in the court minutes. The defendant is
remanded to custody. We'll refer this matter to Department of
Parole and Probation for preparation of pre-sentence
investipation report imposition of sentence on the following
day:

THE CLERK: That will be May 5th at 8:00 a.m.

THE COURT: Okay, ladies and gentlemen of the jury,
I'd like to thank you for your service, and [ — Nancy Mirolock
was our alternate; is that correct.

THE CLERK: That's correct.

THE COURT: And I'd like to give you an extra special
thanks because you were here all week, you paid aflention, and
1 think you asked some questions, and were the jury -- the
alternate. | know you were probably as --

(Court recessed at 7:15:29 p.m.)
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )| CASE NO. C250630
) DEPT. NO. XVII
Plaintiff, )
VS. )
)
BRIAN O'KEEFE )
Defendant )
)

DEFENDANT'S BRIEF ON ADMISSIBILITY OF EVIDENCE OF
ALLEGED VICTIM'S HISTORY OF SUICIDE ATTEMPTS, ANGER
OUTBURSTS, ANGER MANAGEMENT THERAPY, SELF-MUTILATION
(WITH KNIVES AND SCISSORS), AND ERRATIC BEHAVIOR

DATE: 3/20/2009
TIME: 8:00 A.M.

COMES NOW, Defendant BRIAN O'KEEFE, by and through his attorneys DAVID M.
SCHIECK, SPECIAL PUBLIC DEFENDER, and PATRICIA PALM, Deputy Special Public
Defender, and hereby submits this brief in support of a defense request to question O'Keefe,
and admit corroborating evidence on the issues of the alleged victim's history of suicide
attempts, anger outbursts, anger management therapy, self-mutilation (with knives and

scissors), and erratic behavior.
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This brief is based upon the Fifth, Sixth and Fourteenth Amendments to the United
States Constitution, the Constitution of the State of Nevada, article 1, section 8, NRS
48.045(1), NRS 48.055(1), NRS 50.085, and NRS 51.069(1), the following Points and

Authorities, all papers and pleadings on file herein, and the attached Declaration of Counsel.

POINTS AND AUTHORITIES

To show that any act by Brian O’Keefe which may have contributed to the death of
Victoria Whitmarsh was made in self-defense, Brian O'Keefe intends to offer opinion and
reputation testimony at trial to show that Victoria had a character for aggression, and, as
appropriate, evidence to show that she committed specific violent acts when he became
intoxicated.

Brian O'Keefe is expected to continue testifying tomorrow and will state that at the time
of the incident in question, he was extremely intoxicated, as was Victoria. He will further testify
that Victoria surprised him by coming at him with a knife, as she had done two days earlier.
He grabbed the knife blade to prevent her stabbing him and she puiled it away, cutting his
hand. He then grabbed her arms in an effort to control her movement so she could not stab
him, and because of their drunken states, they fell onto the bed. She accidentally received
the stab wound as a result of falling onto the bed.

Brian will further testify that, as her partner on and off since 2001, he was aware at the
time of the incident of her mental health history, which included muitiple suicide attempts, both
by overdose and cutting herself with knives or scissors. He was aware that she self-mutilated.
He was aware that she had uncontrollable anger outbursts, and problems when stressed and
when abusing drugs or alcohol and that she was attending anger management counseling.

In addition, two nights before the incident for which Brian is now on trial, Victoria came at
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Brian when he was reclining. She was yelling and brandishing a knife at him; however, as he

was sober at the time, he was able to calm her down and diffuse the situation,
Furthermore, Brian has provided the State with Victoria's medical records, which

corroborate his claims as to her aggression and anger problems and her anger management

treatment. Those records show as follows:

‘October 2001 Admission to Montevista Hospital

Victoria was admitted October 31, 2001; she cut both wrists with a knife in what
she reported was her fourth suicide attempt. She was on the medications Celexa,
Xanax and Vistaril. She was diagnosed with Major Depressive Episode, Panic Disorder
with Agoraphobia. it was during this hospitalization that she and Brian met.

May 2002 Admission to Montevista Hospital

Victoria was admitied on May 21, 2002 because she'd been using Xanax, Lortab,
Oxycotin; she was blacking out and unabie to function at work; withdrawal was severe;
consequences of use included severe dysfunction in her relationship with husband from
whom she is separated, psychiatric history: was reported as follows: severe anxiety and
depression; she was hospitalized in October 2001 for OD and cutting her wrist; she
also overdosed in 1983 and was hospitalized; diagnosis was opiate dependence,
continuous, xanax dependence continuous, major depression, recurrent.

September 2006 Admission Montevista Hospital {this admission was during Brian's
incarceration})

Victoria was admitied September 26, 2006. She was diagnosed as Bipolar, Dep;
Polysub dep; liver cirrhosis w/ascites; Hep C; underweight; gerd; social; marital. The
Report of Dr. Allgower states “took lethal dose of Xanax requiring intubation/mechanical
ventilation h/o depression, also has self-inflicted wrist lac." Form by Dr. Slagle: Ms
Whitmarsh has made at least 3 suicide attempts. Recent attempt could have been fatal.”
Report by Dr. Ajayi stated: suicide attempt resuited in admission to ICU. Had been
transferred from St. Rose where ICU from 9/24/06 — 9/26/06, OD on Xanax and friend’s
morphine after argument with estranged husband. Diagnosis at St. Rose was
Bipolar Disorder type Il, depressed vs recurrent major depression and borderline
personality traits. She reported 2 previous suicide attempts (1983 OD on pain meds
after fight with husband) and (OD on pills and cutting wrists in 2001). She has been
seif-mutilating for the pasts 15 years and stated that she cuts herself when she is
angry an the last time she cut her left wrist was with a pair of scissors on September
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22, 2006. She complained of irritability, mood swings, difficulty sleeping at night
because of racing thoughts, poor appetite, anxiety, ... She also reports episodic
euphoria, anger outbursts and decreased need for sleep. She reports ongoing
conflict with her estranged husband and her sister and her 21 year old daughter.
Dr. Sltagle documented poor impulse control, and that her 2001 admission to
Montevista was because “she was angry, screaming and “went beserk” after an
argument with her husband and overdosed on pills and cut her wrist.” Drug and
alcohol abuse hx: hx of abusing Xanax back to at least 2001; hx of dependence on Lortab,
Percocet, and Oxycotin dating back to 2002. Inpatient Detox at Montevista in May 2002
followed by inpatient rehab through June 2002. Most recently admitted for detox from
Percocet and Lortab at Valley Hospital in August 2006. Her diagnosis was: biopolar
disorder, type |, depressed, benzodiazepine dependence, opiate dependence, hx of
alcoholdependence in sustained full remission; borderline personality traits.... Hep C, Liver
Cirrohsis.... Her treatment plan cont’d: includes anger management.

She had racing thoughts and substantial mood swings since 2000; 2 prior suicide
aftempts in the 1980s both since she married her husband; history of high moods
and anger problems; past history of very heavy alcohol use. Hx of pain medication
abuse.

Southern Nevada Adult Mental Health October 2007 Admission (This admission was
after Brian’s incarceration but while the couple was separated)

These records show that in Oclober, Victoria took an overdose of pills in an
apparent suicide attempt.

Brian will seek to admit portions of the records from the 2001, 2002, and 2006
hospitalizations as corroborative evidence of his knowledge about Victoria and his state of
mind regarding whether she was mentally capable and likely to cause him great bodily harm
when she came at him with a knife. Additionally, he was aware of and had the opinion that
Victoria could be irrational and had a temper problem that caused her to be aggressive and
violent, especially when she was under the influence of alcohol or drugs.

The Fifth, Sixth and Fourteenth Amendments to the United States Constitution, as well
as the Nevada Constitution, article 1, section 8, protect a criminal defendant's right to a fair
trial, at which he may confront and cross-examine witnesses and present evidence in his

defense. See Nev. Const, art. 1, sec. 8 (providing that all parties be entitled to appear and
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defend in person and that “[n]o person shall be deprived of life, liberty, or property, without due
process of law"}; U.S. Const., amends. V and XIV (providing that a criminal defendant is
entitled to due process of law); U.S. Conét., amend VI (providing that “[ijn all criminal
prosecutions, the accused shall enjoy the rightto . . . be confronted with the witnesses against

him"); Pointer v. Texas, 380 U.S. 400, 85 S. Ct. 1065 (1965) (recognizing that the right of

confrontation requires that a criminal defendant be given an opportunity to cross-examine the
witnesses against him); Chambers v. Mississippi, 410 U.S. 284, 294, 93 S, Ct. 1038, 1045
(1973) (stating that "the rights to confront and cross-examine witnesses and to call withesses
in one's own behalf have long been recognized as essential to due process”).

Further, NRS 48.045(1)(b) provides that “[e]vidence of a person's character or a trait
of his character is not admissible for the purpose of proving that he acted in conformity
therewith on a particular occasion, except: . . . [e]vidence of the character or a trait of
character of the victim of the crime offered by an accused . . . and similar evidence offered by
the prosecution to rebut such evidence.” Additionally, NRS 48.055(1) states, “In all cases in
which evidence of character or a trait of character of a person is admissible, proof may be
made by testimony as to reputation or in the form of an opinion. On cross-examination, inquiry
may be made into specific instances of conduct.”

The Nevada Supreme Court has interpreted these statutes to require that an accused,
who claims he acted in self-defense, be permitted to present evidence of the character of an
alleged victim regardless of the accused’s knowledge of the victim’s character when it tends
to prove the victim was the likely aggressor. Petty v. State, 116 Nev. 321, 326-27, 997 P.2d
800, 802-03 (2000). Proof may be established by testimony as to reputation or in the form of

an opinion. Id. An opinion as to violent character may even be based on knowledge of
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only one incident of violence. For instance, in Petty, the Court held that the district court
erred by excluding testimony from a probation officer and police officer regarding their opinions
as to the violent character of the victim, even though the police officer's opinion was based
upon only one violent incident. Id. Based upon the foregoing authorities, Brian Q'Keefe is
entitled to present evidence in the form of his opinion or reputation testimony as to Victoria's
aggressive character and problems with anger control.

The defense contends that attempts to commit suicide, especially when those attempts
are made with knives or other cutting instruments, and acts of self-mutilation with cutting
instruments constitute acts of aggression or violence.

Furthermore, at the time of the incident in question, Brian O'Keefe was aware of
Victoria's prior acts of violence and aggressive character. The Nevada Supreme Court has
held that if the accused, who is claiming he acted in self-defense, is aware of specific acts of
violence by an alleged victim, then evidence as to those specific acts is admissible to show
the accused's state of mind at the time of the allege crime. Id. at 326-27, 997 P.2d at 803; see
also Burgeon v. State, 102 Nev. 43, 4546, 714 P.2d 576, 578 (1986); Sanborn v. State, 107
Nev. 399, 812 P.2d 1279 (1991). In Daniel v, State, 119 Nev. 498, 78 P.3d 890 (2003), the
Nevada Supreme Court explained as follows:

[A] defendant should be allowed to produce supporting evidence to prove the

particular acts of which the accused claims knowledge, thereby proving the

reasonableness of the accused’s knowledge and apprehension of the victim and

the credibility of his assertions about his state of mind. . . . The self-serving

nature of an accused’s testimony about prior violent acts of the victim makes

corroborating evidence of those acts particularly important for an accused’s

claim of self-defense,

Id. at 516, 78 P.3d at 32 (citing State v. Daniels, 465 N.W.2d 633, 636 (Wis. 1991)).
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l The admission of evidence of a victim’s specific violent acts, regardiess of its source,

D

is within the sound and reasonable discretion of the trial court and is limited to the purpose of

establishing what the defendant believed about the character of the victim. Daniel, 119 Nev.

S

at 516, 78 P.3d at 32.
in sum, not only may a defendant present evidence regarding specific acts by victims
where the accused is aware of such acts, but the defendant may also present corroborating

svidence to prove the particular acts of which the accused claims knowledge. “Wjhen a

oo ~3 oy

defendant claims self-defense and knew of refevant specific acts by a victim, evidence of the
acts can be presented through the defendant’s own testimony, through cross-examination of
121l @ surviving victim, and through extrinsic proof.” \d. at 516, 78 P.3d at 32-33. Therefore,
13 || because Brian O'Keefe was aware of Victoria's prior acts of violence, he is entitled to present

14 | not only his own testimony but any additional corroborating evidence to establish those prior

acts. Brian O'Keefe wishes to present the aforementioned medical records and will submit

16
these to the Court as a proposed exhibit.
17
8 Additionally, to the extent that the State may seek to admit rebuttal evidence of an
F

19 || alleged victim's character of peacefulness, an accused has a right to confront and cross-
20 | examine the State's witnesses as to their knowledge of specific acts of violence by the

" 211l accused. See State v. Sella, 41 Nev. 113, 168 P. 278 (1917); U.S. Const. Amend VI: Nev.

22

Const. art. 1, sec. 8. Indeed, NRS 48.055(1) specifically provides that when proof by
23
2 testimony as to reputation or in the form of an opinion has been given, “on cross-examination,

" 95 || inquiry may be made into specific instances of conduct.”" Therefore, if the State intends to
26 || present any evidence to show Victoria’s character of peacefulness, Brian O'Keefe is entitied

27 || to cross-examine the State's witnesses as to their knowledge of her specific prior acts of
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violence or aggression. Also, where relevant to expose a State's witness's incompetence to
testify, including defects in memory and perception, extrinsic evidence showing Victoria’s prior
acts of violence is admissible. See Lobato v. State, 120 Nev. 512, 96 P.3d 765 {2004)
(holding that impeachment by extrinsic evidence is appropriate where attacking a witness's
competence to testify, i.e., attacking defects in perception, memory, communication and ability

to understand).
CONCLUSION
Based upon the foregoing, Defendant Brian O’Keefe respectfully requests that this
Honorable Court allow him to present evidence showing his opinion that alleged victim
Victoria Whitmarsh had temper problems and could be aggressive or violent, especially when
on drugs or alcohol, as well as specific acts of violence known by him, including her
brandishing of a knife at him two days earlier, her cutting and self-mutilation and other suicide

A

day of March, 2009.

aftempts.

Dated

DAVID M. SCHIECK

SPECIAL PUBLIC DEFENDER

¥No. 6009
330 S. Third St., 8th Floor
Las Vegas, Nevada 89155
Attorneys for Brian O’Keefe
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RECEIPT OF COPY

RECEIPT of a copy of the foregoing DEFENDANT'S BRIEF ON ADMISSIBILITY OF
EVIDENCE OF ALLEGED VICTIM'S HISTORY OF SUICIDE ATTEMPTS, ANGER
OUTBURSTS, ANGER MANAGEMENT THERAPY, SELF-MUTILATION (WITH KNIVES AND
SCISSORS), AND ERRATIC BEHAVIOR is hereby acknowledged this ___ day of March,
2009.

DISTRICT ATTORNEY'S OFFICE

200 Lewis Ave., 3rd Floor
Las Vegas NV 89155
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