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PALM LAW FIRM, LTD. 
PATRICIA PALM, ESQ. 
NEVADA BAR NO. 6009 
1212 CASINO CENTER BLVD. 
LAS VEGAS, NV 891 04 
Phone: (702) 386-9113 
Fax: (702) 386-9114 
Email: PatriCia.palmlaw~mail.com 
Attorney for Brian O'Kee 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CASE NO: C250630 STATE OF NEVADA, 

Plaintiff, DEPT. NO: XVII 

BRIAN K. O'KEEFE, 

TIME: 


Defendant. 


NOTICE OF MOTION AND MOTION BY DEFENDANT O'KEEFE TO PRECLUDE TH 
STATE FROM INTRODUCING AT TRIAL IMPROPER EVIDENCE AND ARGUMENT 

COMES NOW the Defendant, Brian O'Keefe, by and through his attorney, 

Patricia Palm of Palm Law Firm, Ltd., and hereby moves this Honorable Court for a 

Order precluding the State from introducing at trial improper evidence and argumen 

which is irrelevant and overty prejudicial and would violate O'Keefe's constitutiona 

rights to due process and a fair trial. 

This Motion is made and based upon the following Points and Authorities, al 

papers and documents on file in these proceedings, the attached Exhibits, and an 

argument as may be ht,at the time of hearing. 

Dated this j!-day of January, 2011. 

PALM LA\lllI--I"f.t{'M. LTO. 

1 

FILED 
J..,.. U3Zon 
~~. 

FILED 
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NOTICE OF MOTION 

TO: STATE OF NEVADA. Plaintiff; and 

TO: DAVID ROGER. District Attorney. Attorney for Plaintiff 

YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on theabov 

and attached MOTION BY DEFENDANT O'KEEFE TO PRECLUDE THE STAT 

FROM INTRODUCING AT TRIAL IMPROPER Ef[fENCE AND ARGUMENT.Qn th 

\9 day OfJrnJ .2011, at the hour of ..zt.m., in Department No. XVII ofth 
----+---~--

bove-entitled CQllrt. or as soon thereafter as Counsel-may be heard. 

DATED this !!-hday of January. 2011. 

~__ 

Nevada Bar No. 6009 
1212 Casino Center Blvd. 
Las Vegas. NV 89104 
Attorney for Defendant 

2 

_ ._______ ._.L-__ 

__.-'..L-.-... - .. -
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1 POINTS AND AUTHORIT~S 

PROCEDURAL HISTORYfF CTS 


2 

3 The State charged Defendant Brian K. O'Keefe with murder with use of a deadl 

4 weapon for the alleged November 5, 2008 killing of Vidoria Whitmarsh. On January 20, 

s 2009, he entered a plea of not guilty and invoked his constitutional and statutory right 

6 to a speedy trial. On February 2, 2009, the State filed a motion to admit evidence 0 

7 other crimes, which O'Keefe opposed. The Court ruled that the State could introdu 

a evidence of threats to the alleged victim Whitmarsh through witness Cheryl Morris, 

9 woman whom O'Keefe had dated then rejected. Morris claimed that O'Keefe stated 

10 desire to kill Whitmarsh and also demonstrated to Morris his proficiency at how to kil 

. s. The Court further rUled that tlie State coulaTntroduce O'Keefe's prio 

12 Judgment of Convidion for felony domestic battery involving Whitmarsh.. Further, i 

13 O'Keefe testified, then the State could prove his other prior felony convidions. Pursuan 

14 to the Court's ruling, the State was permitted to introduce only the details of whe 

15 O'Keefe was convided, in which jurisdiction, and the names of the offenses, and wit 

16 the felony domestic battery, the fad that Whitmarsh had testified against him in tha 

17 case. 3/16/09 TT 2-16, Exh. A (attached). 

18 This case was first tried before this Court beginning March 16, 2009. After fiv 

19 days of trial, on March 20, 2009, the jury returned a verdict finding O'Keefe guilty 0 

2D second degree murder with use of a deadly weapon. On May 5, 2009, this Cou 

21 sentenced O'Keefe to 10 to 25 years for second-degree murder and a consecutive 96 t 

22 240 months (8 to 20 years) on the deadly weapon enhancement. 

23 O'Keefe timely appealed to the Nevada Supreme Court. After briefing, theCou 

24 reversed O'Keefe's convidion, agreeing with him that the distrid court "erred by givin 

25 the State's proposed instruction on second-degree murder because it set forth a 

26 alternative theory of second-degree murder, the charging document did not allege thi 

27 alternate theory, and no evidence supported this theory: The Court explained; "[T]h 

28 State's charging document did not allege that O'Keefe killed the vidimwhilehe wa 

committing an unlawful ad and the evidence presented at trial did not· support thi 

3 

.._ ..._---_....__....-___._..u-___.. __...__~....~ .--_......---....--..-_.~ 
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-~---+------

, 

1 theory of second-degree murder: O'Keefe v. State, NSC Docket No. 53859,Order 0 

2 Reversal and Remand (April 7, 2010). The Court further stated, 'The district court' 

3 error in giving this instruction was not harmless because it is not clear beyond 

4 reasonable doubt that a rational juror would have found O'Keefe guilty of second 

5 degree murder absent the error,' !d. at 2. 

6 After remand to this Court, O'Keefe continued to assert his rights to a speed 

7 trial, and the case was retried beginning August 23, 2010. During that trial, the Stat 

9 introduced new bad act evidence and arguments never before noticed and/or rule 

9 upon. The retrial ended with a hung jury. Again, O'Keefe invoked his speedy trial right 

10 and the cas6was set to begin a third trial on January 24,2011. 

-,----tt--#---l'lhilis-s-tHtcomnrcrorraarb1bl,e'Court has heard thiS toal twiceC-=-pr=eC:-:v!':ioC-:us"'lCC'y,-a:::-:n:-:dr::-as::-C-"'rece:-::-=n:utl'y-:-=a+---

12 August 2010. Thus, only the facts necessary to resolution of the issues raised herei 

13 are set forth anew, and they are so set forth in conjunction with the arguments below. 

14 In addition to all issues that O'Keefe has previously raised in these proceeding 


15 and preserved for any future proceedings, O'Keefe asserts the following. 


16 ARGUMENT 


17 O'Keefe requests rulings from this Court prohibiting the State from introducing, 


18 and requiring the State to instruct its witnesses to refrain from introducing, imprope 


19 other act evidence and other irrelevant and overly prejudicial evidence and argument 


20 on the grounds that O'Keefe's right to a fair trial is jeopardized when the State make 


21 repeated attempts to influence the jury with inadmissible evidence and imprope 


22 argument. 


23 The Fifth, Sixth and Fourteenth Amendments to the United States Constitution, 


24 as well as the Nevada Constitution, article 1, section 8, protect a criminal defendant' 


25 right to a fair trial, at which he may confront and cross-examine witnesses and presen 


26 evidence in his defense. Pointer v. Texas, 380 U.S. 400, 85 S. Ct.1065(1965); 


27 Chambers v. Mississippi, 410 U.S. 284, 93 S. Ct. 1038 (1973); U.S. Consf.amend.5, 


28 and 14; Nev. Canst. art. 1, sec. 8. 


002249
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1 NRS 48.015 provides that "relevant evidence" means evidence having an 

2 tendency to make the existence of any fact that is of consequence to the determinatio 

3 of the action more or less probable than it would be without the evidence: . NR 

4 46.025(2) ,recognizes that "[e)vidence which is not relevant is not admissible. 

5 Moreover, NRS 46.035 provides in part that: 
6 1. Although relevant, evidence is not admissible if its probative value;s . 

substantiafly outweighed by the danger of unfair prejudice, of confusion of1 
the issues or of misleading the jury. . 


8 


9 2. Although relevant, evidence may be exduded if its probative value is 
substantially outweighed by considerations of undue delay, waste of time 


10 or needless presentation of cumulative evidence. . . . . 


Additionally, "[albsent certain exceptions, evidence of a person's character or 

12 II trait of his character is not admissible for the purpose of proving that he acted i 

13 II conformity therewith on a particular occasion. Further, evidence of other crimes 

14 II wrongs or acts is not admissible to prove the character of a person in order to show tha 

15 II he acted in conformity therewith: Taylor v. State, 109 Nev. 649, 653, 858 P.2d 843, 

16 11846 (1993). If the State wishes to prove that character or other act evidenCe i 

17 II admissible under NRS 48.045(2), for the purpose of establishing proof of motive 

18 II opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake 0 

19 II accident, the State must prove how these exceptions to the general rule "speciflcalf 

20 II relate to the facts of this case. A mere recitation of the statute is not sufficien 

21 II justification for the admission of prior acts: Id. at 854, 858 P.2d at 646. In addition,th 

22 State "may not present character evidence as rebuttal to a defense which the accuse 

23 has not yet presented: Id. at 854, 858 P.2d at 847; Roever v. State, 114 Nav. 867 

24 " 871 , 963 P.2d 503, 505 (1998) ("[T}he bad character testimony should never have bee 

25 introduced because it was not in rebuttal to a defense made by the accused: (citin 

26 NRS 48.045(1)(a». 
27 "Before an issue can be said to be raised, which would permit the 

introduction of such evidence so obviously prejudicial to the accused,it2B 
must have been raised in substance if not in so many words, and the 

5 002250



6 lin. 54 (Edward W. Cleary, 2d ed. 1972) (quoting Lord Summer in Thompson v. The King,: 

7 "APp. Cas. 221, 232 (1918»). Prior to admitting such evidence, the State must first brin 

8 II a 'Petrocelli" motion and request a hearing to determine if '(1) the incident is relevant t. 

9 /I the crime charged; (2) the act is proven by clear and convincing evidence; and (3) th 

10 Ilprobative value of the evidence is not substantially outweighed by the danger of unfai 

1 

2 

3 

4 

5 

"---ti 

12 

13 .. 

14 

15 

16 

17 

18 

19 II 

20 II 

21 II 
22 II 
23 

..~---..-~-----~- --~.~~--~~~~~-..-~--..~-.~~..-~~~~-

.. ~-.-~--..-~---.--.---.-~--- '~____.-I------·-· 

issue so raised must be one to which the prejudicial evidence is relevant. 

The mere theory that a plea of not guilty puts everything material in issue 

is not enough for this purpose. The prosecution cannot credit the accused 

with fancy defenses in order to rebut them at the outset' with SOme 

damning piece of prejudice." 


II Taylor, 114 Nev. at 854, 858 P.2d at 846 (quoting McCormick on EVidence § 190 at 45 

prejudice: Roever, 114 Nev. at 872, 963 P.2d at 505-06 (citing Tinch v. State, 11 

Nev. 1170, 1176, 946 P.2d 1061,1064-65 (1997); (Petrocelli v. State, 101 Nev. 46, 69 
. 

P.2d 503 (1985». However, even if the other-act evidence is relevant to a permissibl 

purpose and proven by clear and convincing evidence, a court should still exclude it i 

its probative value is substantially outweighed by the danger of unfair prejudice. rd. a 

872,963 P.2d at 505-06 (citing Tinch, 113 Nev. at 1176, 946 P.2dat 1064-65. 

24 by the law of this state and is commonly regarded as sufficienf ground for reverSal 0 

25 II appeal. See Taylor, 109 Nev. at 854, 858 P.2d at 847 (citing Berner v.State,104 Nev 

26 695,696-97,765 P.2d 1144, 1145-46 (1988». 

The Nevada Supreme Court recognizes that the use of character evidence t 

convict a defendant is extremely disfavored in our criminal justice system.. Suc .. 
evidence is likely to be prejudicial and irrelevant and forces the accused to ·defen . 
against vague and unsubstantiated charges. It may improperly influence. the jury an 

result in the accused's conviction because the jury believes he is a bad person. The us 

of such evidence to show a propensity to commit the crime charged is clearlyprohibite 

27 11/ 

28 1/1 

6 
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1 II 


2 


3 

4 

5 II 


6 


7 II 

a 

9 

10 

The defense sought to exclude this evidence during the retrial of this matte 11/1 ..-.. .... .. 
on a charge of second-degree murder; however, this Court denied the defense' 

12 1\ 
request See Notice of Motion and Motion, Exh. B (attached hereto); 8/19/10 TT at 2;' 

13 
Order, Exh. C (attached hereto). 

14 
During the retrial for second-degree murder, the prosecutor argued in closing,1 

15 
"she did take three years of his life because you know that defendant was previousl 


16 II . . . 

tried, convicted and sent to prison after Victoria testified against him for battering he 


17 
previously." 8/31/10 TT 93. II. 15·16. The prosecutor also argued that Victori 

16 
Whitmarsh 'stood right here and in a courtroom like this one and testifiedagslflst th 

19 
defendant." 8/31/10 TT at 153·54. 

20 
A transcript of Whitmarsh's testimony in C207835, however, demonstrates tha 

21 "Whitmarsh testified that O'Keefe did not commit a domestic battery as charged in tha 

22 /I case. See Exh. D (Victoria Whitmarsh's testimony during September 2005 Jury Trial i 

<23 II C207835. pp. 18-24). Accordingly, the State should not be permitted tointrodu 

24 II evidence or argue that Whitmarsh actually testified against O'Keefe. 

25 II introduces the fact of Whitmarsh's testimony, O'Keefe should be permitted tointrodu 

26 II the fact that the testimony was favorable to him, on the basis that Whitmarsh'sactua 

27 II testimony impeaches Cheryl Morris's claims that O'Keefe hated Whitmarsh fort~tifyin 
26 II against him. Such introduction should not open the door to any other evidence t. 

7 

1. I lit:: ~wu.t: ~IIUUIU us: HI..y~~UU.,U Ir~11J .. ~•.~"~~UU"'fI'U tfYIUeliGe urw art!~~!.!~1t ~Y1 

This Court ruled prior to the first trial of this matter that the evidence Of O'Keafe' 

felony domestic battery conviction in C207835 and Cheryl Morris's testimony tha 

O'Keefe expressed hatred and a desire to kill Whitmarsh for testifying against him i 

that case would be admissible in the State's case in chief, as this was relevant to th 

charge of open murder. 3/16/09 TT (Exh. A), at 2-11. In conjunction with this evidence, 

the Court ruled that Cheryl Morris's claims that O'Keefe had demonstrated to her h 

he could kill people with knives was admissible and did not constitute bad act evidence. 

kl at 16. 
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1 SUpport the prior conviction itself, because O'Keefe is not challenging the conviction. 

2 He has a right, however, to impeach Morris's claims that he expressed hatred 0 

3 Whitmarsh because she testified against him: If necessary, a limiting instruction can b 

4 given so that the jury only considers Whitmarsh's favorable testimony for its prope 

5 purpose. 

() 2.. 

1 

WI5'II~'W'¥ \o4t.IX" ..I.V un,"""''' IV","'Y"4. Qtl\.l fIU"""". V"''!.CUIUV,", "~"I.nVII! VI. ':'I''i~!' 

s 

9 II The State did not seek permission to introduce Morris's allegations abou 

10 II O'Keefe's statements and demonstrations regarding killing with knives as prior bad a 

~---tt-U-evidenca at the first trial beeause the Slate did tlot believe it wdS bad act or characte 

12 testimony. 3/16/09 n, Exh. A, at 15·16, At that time, the evidence was limited t 

13 Cheryl Morris's claim that O'Keefe had claimed proficiency with knives and could kil 

14 someone with a knife. When the defense raised the issue, the Court ruled that th 

15 evidence did not show a bad act and that Morris would be allowed to testify regardin 

16 the same. 3/16/09 IT (Exh. A), at 14·16. 

Morris testified during the first trial that O'Keefe made statements indicating tha17 

18 he was proficient with knives and that he was cepable of killing anyone with a knife. 

19 According to Morris, he demonstrated how he would kill someone with a knife: "O'Keefl 

20 would hold me on one shoulder and have a pretend sort of weapon in his hand, and h 

21 would stand there and hold me as ... arm's length and say he would corne at me 0 

22 could come at a person and shove it through the cage - rib cage area and then just pul 

23 up pretty much ... sliCing someone open: 3/17/09 IT 17. Morris demonstrated thi 

24 sliCing action on her sternum area. JsL at 17-18. 

25 Prior to the second trial, the defense again sought to exclude this evidence. 

26 Exh.. B (attached hereto), Motion filed July 21, 2010. The Court heard argument on th 

27 motion and ruled that the evidence was relevant and should be admitted. 6/19/10 IT 2; 

28 II see also EXh. C (Order filed September 9, 2010, p.1). During the firsttrial, all partie 

operated under the assumption that O'Keefe could introduce evidence of the loving an 

R 

1III,II 

002253



~.-~-.....----
--~-- ---~~-- --~-.. .. 

~~~ -~~~~.~... 

1 II forward looking relationship of O'Keefe an'd Whitmarsh during the period after he wa 


2 released from prison. 3/16/09 Transcript at 12; 3/16109 IT 259 (Jimmy Hathco. 


3 testimony that during period of time Whitmarsh and O'Keefe lived at EI Parque the 


4 appeared to be an open and loving couple); 3/19/09 IT 19-21 (testimony of Loui 


5 II DeSalvio that Whitmarsh and O'Keefe seemed very upbeat in the fall of 2009). Durin 


o II the retrial in August, 2010, the State sought to limit the evidence that O'Keefe coul 


7 II introduce as rebuttal to the evidence from Cheryl Morris regarding O'Keefe's alieg 


a II hatred of Whitmarsh. 8/26/10 IT at 11-21. The Court limited the defense to askin 


9 II what the witnesses saw during the relevant time period (versus opinion on the couple' 


10 II interaction), so as to not open the door to cross-examination on other prior badac!s. Id. 

11 II at 21. 8f25/1tTff ..,."'t....1H1r.dd,--------~ I 

12 II During the retrial, however, Morris greatly expanded on the claims she earlie 

13 II made during her statement to the police, her preliminary hearing testimony and her firs 

14 II trial testimony. At the retrial, the State elicited several actual bad acts and be 

15 II character evidence through Morris's testimony: Le., that O'Keefe had killed pOOl'll 

16 II before, that he had been kicked out of his abode, that he had yened at Whitmarsh, an 

17 II evidence that Morris was afraid of O'Keefe. Morris also implied through her testimon 

16 II that O'Keefe was interested in resuming a relationship with her at the time 0 

19 II Whitmarsh's death. Furthermore, for the first time, Morris testified that O'Keefe ha 

20 II demonstrated yet another way of killing people, never before mentioned:slicin 

21 someone across the throat. 8126110 IT at 56. 

22 Specifically, Morris testified that O'Keefe would become angry over being .sent ti 

23 /I prison based upon a trial involving Whitmarsh. Id. at 29-30. He would sayM hated th 

24 II bitch and wanted to kill her, He did this multiple times, Id, at 30. During the sam 

25 II conversations, he would teli her about his experience in the military killing people: Id, 

26 II He would talk about it and say it was either kill or be killed and he would talk about th 

27 II kind of weapon he would use. & He said the military trained him to kill. Id. H~ wa 

28 II very equipped for hand to hand combat, basically using a knife. He would describ 

killing someone by taking a knife and shoving it upwards toward their stemum' an 

9 
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Furthermore, the alleged ability to kill 

now contend 

Additionally. the evidence tends tosho 

This is pure bad act or characte 

- --------_... 

UD from behind and takina the knife from the left side 

2 1/ the neck to the right side. (d. at 31. The evidence of prior killings is extremel 

3 prejudicial and not relevant to any issue in this case. It goes way beyond eviden 

4 pertinent to O'Keefe's skill or training, and depicts O'Keefe as an actual killer. 

5 Moreover, because of the discrepancies between these allegations and all forme' 

6 II testimony and statements, and Morris's obvious motive to lie as a spumed lover, he 

7 II allegations about O'Keefe are now so incredible that they cannot meet the clear an 

e II convincing standard for bad act admissibility. 

. 9 II person with a knife by an upward slice from the chest or a slice across the throat i 

10 II irrelevant to this case where the alleged victim was killed by a puncture type stabWoun 

~ 

12 "TT 103, 118 (description of wound). Nothing occurred here which is ciose to the gutt!n 

13 II or upward stemum area slicing or neck slicing about which Morris 

14 "O'Keefe had bragged. The State has shown no relevance, i.e., the evidence makes n 

15 II fact of consequence more or less probable. 

16 "that O'Keefe acted consistent with a character trait of being obsessed with killing wit 

17 II knives and that he has killed before and is a killer. 

18 II evidence, and is highly inflammatory and unfairly prejudicial, and it must be excluded i 

19 II order to protect O'Keefe's constitutional rights to a fair trial. 

20 II Morris also testified for the first time that O'Keefe got "kicked out" of the trailer h 

21 "was living in. 8/26/10 TT at 28. Whether O'Keefe was evicted is irrelevant to any ·fact 0 

22 "consequence here, and the implication that grounds existed to evict him constitute 

23 /I improper bad act evidence. The evidence's only use is improper. to show ba 

24 character. 

25 Morris further testified at the retrial that O'Keefe was attracted to Whitinars 

26 because she was submissive. If he yelled at her. she'd do whatever he asked. ki. a 

21 It 32. Yelling at Whitmarsh constitutes improper bad act evidence, which is mor' 

28 "preJudicial than probative. Whether Whitmarsh was submissive also constitute 

10 002255
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1 II improper character evidenoo, which the State is attempting to use to show oonformit 

2 with this character trait at the time in question. 

3 Morris also testified for the first time that one week prior to the incident at issue, 

4 O'Keefe had called her asking her to come over, but she refused. Id. at 38. This wa 

5 II obviously introduced to raise a question about the health of the relationship betwee 

6 II O'Keefe and Whitmarsh. However, it is obviously suspect, given that it has never bee 

7 II mentioned before during Morris's statement, or her three prior testimonies.· Given til 

B II incredible nature of this evidence, it should be excluded as suspect and more prejudicia 

9 II than probative. 

10 II Finally, Morris testified that after she and O'Keefe moved into the EI Parqu 

11 II aoal tlltAII! lhell split up, She-TllOVed herthings 111to me bedroom and had m8intenanc 

12 /I put a lock on the bedroom door. 8/26/10 TT 36. This evidence is irrelevant to any fa· 

13 /I of consequence here and is overly prejudicial. It implies that Morris herself was afrai 

H II of O'Keefe and that there was reason for this - his dangerous character. Accordingly, i 

15 II is improper character evidence, and is irrelevant and overly prejudicial. 

16 

17 	 3. The State should be precluded from introducing evidence of the cos 
related to the expert witnesses and improperly dl!!)araging these exp@rts.

16 

19 During its cross-examination of defense expert George Schiro, the State inquire 

20 II regarding Schiro's billing for each time this case went to trial. Schiro testified that hi 

21 II charged about $6,300 for the first testimony, and $5,000 or so for the second, fora tota 

22 II of 11,300. 8/27/10 TT 61. During rebuttal closing argument, Mr. lalli referred to Schiro: 

23 "He's the defendant's high-paid expert from Louisiana.' 8/31/10 IT 144. lalli furthe 

24 argued that the amount of money Schiro was paid was relevant to his Credibility. an 

25 that he was "paid over $10,000 - $10,000 to walk into this courtroom and say what h 

26 did.· 	 Id. at 145. "His total - bill in this case was over, over $10,000. And whe 

27 someone is getting that kind of money, do you think that they might extend themselve. 

28 " a little bit? Do you think it's out of the realm of possibility that they might give you just 

11 
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1 II little more because it's a business." Id. As to Dr. Grey, Lalli argued, "Dr. Grey came aI, 

2 II the way from Utah to telf us that he could not rule out suicide.' 8/31/10 TT at 159. 

3 II These types of comments on experts being from other jurisdictions and their fee 

q constitute improper disparagement of defense experts. See Butler v. State, '120 Nev. 

5 879,899,102 P.3d 71,85 (2004) (citing Slosas v. State, 102 Nev. 119, 125,716 P.2 

6 11231, 234-35 (1986); McGuire v. State, 100 Nev. 158,677 P.2d 1060, 1064 (1984». 

7 II Further, the fact that O'Keefe has had to undergo two prior trials is not due to any faul 

8 II of his. Therefore, it is unfair for the State to refer to the cumulative costs of presentin 

9 II the experts again. As the State's above arguments contemplate, the higher the cost,j 

10 II the more likely the jury will make an inference that the experts' opinions are for sale. 

11 II This COlli I shtlllfd meclude'the State from introdUCing eVIdence rellil.fmgto the costs 0'" ,,-~ 
12 II prior trials and from making improper argument to disparage defense experts., 

13 II 4. 

14 

15 
Prior to the first trial, the State indicated that it would not introduce evidence 0 

16 
domestic Violence, except for the prior conviction for felony battery, and even, tha 

17 
evidence was to be limited. 3/16/09 TT 2-3, 12, Exh. A. 

18 
Despite the prior rulings of this Court, and the understandings of, the parties 

19 II' . . .. 

during the 2010 retrial, the State repeatedly introduced the issue of domestiC violen, 

20 II as a psychological syndrome, a community problem and cause. For example, durin 

21 II voir dire, the State inquired of jurors whether they felt domestic violence was 

22 I) 'community problem: The Court ruled that the State could not talk about domes!i 

23 II violence syndromes or define that term. 8/23/10 TT (partial transcript), p. 16. ' 
24 

In closing argument, the prosecutor stated, "An anonymous domestic viOlen' 

25 II survivor once made this observation. If you can't be thankful for what you have, b 
26 II . .. 

thankful for what you have escaped.' 8/31/10 TT 32. In rebuttal clOSing argument, th 

27 II prosecutor argued, "It was Ralph Waldo Emerson who said alf violence, all that i 

28 II dreary, all that repels is not power. It is the absence of power. In battering VictOria i 

12 
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1 the hours 	leading up or the minutes leading up to her ultimate death, thedefendan 

2 didn't show us what kind of power he has. He showed us how weak he is, Men wh 

3 II beat women.· 8/31/10 n 132. The prosecutor further argued, "Mary Gianoco$ who i 

4 II the director of Voices against violence once said. .. everything we know. ...•A defens 

5 If objection to this argument was sustained. The prosecutor continued, "Everything w, 

6 II know about domestic violence is that it is about power and controlling people.· 8/31/1 

7 lin 161. 

8 II It is improper for the State to rely on· psychological syndromes, effects 0 

9 II dynamics of abuse or domestic violence because there is no evidence which i 

10 admissible for the purpose of showing that O'Keefe had the character traits of an abuse 

n:-i+rIrnIM'WI1ritmrl:m:~ad the cliaracter traits ota victim. NRS 48.061 specifically Plnhfhitc 

12 II the use of such evidence against an accused to prove the basis of the charge.Tha 

13 II statute provides: 

14 

(1) Except as otherwise provided in subsection 2, evidence of domestic 

15 violence and expert testimony concerning the effect of domestic violence, 


16 including, without limitation, the effect of physical, emotional or mental 

abuse, on the beliefs, behavior and perception of the alleged victim of the· 

17 domestic violence that is offered by the prosecution or defense is 
admissible in a criminal proceeding for any relevant purpose, including, 

18 without limitation, when determining: 
19 

(a) Whether a defendant is excepted from criminal liability pursuant to 
20 subsection 7 of NRS 194.010, to show the state of mind of the defendant. 

21 (b) Whether a defendant in accordance with NRS 200.200 has killed . ~ 
another in self-defense, toward the establishment of the legal defense...22 

23 	 2. Expert testimony concerning the efftlct of domestic violence may not be. 
offered against a defendant pursuant to subsection 1 to prove the 

24 	 occurrence ofan act which forms the basis ofa criminal charge against 
the defendant.25 

26 	 3. As used in this section, "domestic violence" means the commission of 
any act described in NRS 33.018. 

27 

28 

13 
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1 II (Emphasis added.) Subsection 2 above makes it clear that the State's reliance on th 

2 II dynamics of abusive relationships to prove its case is improper. Additionally, it i 

311 misconduct for a prosecutor to appeal to the conscious of the community or societa 

4 concerns because the jurors' only proper focus should be on whether the Stste ha 

511 proved its charge. See Atkins v. State, 112 Nev. 1122, 1138-39, 923 P.2d 1119 (1996 

6 (Rose, J., concurring), overruled on other grounds by Berjano v. State, 122 Nev. 1066, 

7 111076, 146 P.3d 265 (2006). 

S II The arguments above and similar arguments by the State must be precluded.! 

9 II They are improper and violate O'Keefe's constitutional right to a fair trial. These type 

10 II of arguments rely not upon actual admissible evidence, but upon prejudices that th 

12 II only first admitted for the purpose of proving, in combination with Morris's claims, tha 

13 II O'Keefe had a motive to kill Whitmarsh. As this is now a second degree murder, th 

14 II evidence could only be relevant to show intent/malice. However, the imprope 

15 II comments and arguments, which seek to convince the jurors that O'Keefe or Whitmars 

16 II acted in conformity with a character traits of a person in an abusive relationship, tip th 

17 II previous balancing determinations made by this Court, making overwhelmingl 

18 II prejudicial the admission of the prior judgment of conviction evidence and Morris' 

19 II testimony regarding other bad acts and O'Keefe's alleged skill at killing with k'nives; 

20 II The State also made reference to Whitmarsh's bruising in various stages 0 

21 /I healing and argued that this indicated that she "had been roughly handled in ari ongoin 

22 IIbashing." 8/31/10 TT at 155. This is clearly improper bad acts evidence and i 

n II especially prejudicial in light of the fact that the defense had been limited fro 

24 II introducing evidence from its witnesses to show that O'Keefe and Whitmarsh had 

25 II loving relationship in the days and weeks before the incident at issue. There was n 

26 II evidence to support any claim of domestic violence in the days and weeks before th 

27 II incident, and the evidence at trial clearly showed that Whitmarsh's physical condition, 

28 II combined with alcohol abuse provided an innocent explanation for any healing bruises 

14 002259
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8 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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impeachment purposes. Although this issue was overlooked by counsel durin 

O'Keefe's first trial, and the evidence was admitted by the defense, O'Keefe raises i 

here to avoid any reliance by the State upon the prior defense miscalculation. 

1 II The State should be precluded from making such improper and unsupported claims i 

3 II 5. t III~ ,",,\,Illn <:)UVUI\.I HllI:*vUAUV "'fV -..7u:n.v nV1l1 III\:1YIIIIIH a.uuu!. v n.~I2' 5' 'vv~ 
4 II c~n~ict~ons f~r ,!~n:S~!l~rJ of his children. as these do not qualify fo~ 

5 

Evidence of O'Keefe's prior convictions for non-support is not admissible fo 
6 \I 

9 II 
NRS 50.095(1) provides: "For the purpose of attacking the credibility of 

witness, evidence that the witness has been convicted of a crime is admissible but onl 

if the crime was punishable by death or imprisonment for more than 1 year under th 

law under which the witness was convicted.' O'Keefe's 2005 convictions for two coun 

of non-support in Ohio resulted from no contest pleas under Ohio Revised Code Seetio 

2919.21 (A)(2) and (G)(1), which provided for a maximum penalty of. one" yea 

imprisonment. See Exh. E (Attached). O'Keefe was actually sentenced to nine (9 

months on eaeh count. "& Therefore, these convictions are not admissible fo, 

impeachment in Nevada. 

CONCLUSION 

Based on the foregOing, Brian O'Keefe moves this Honorable Court for ruling 

precluding the State from introducing the above-mentioned improper evidence an 

argument and requiring the State to caution its witnesses regarding the same. 

DATED this 1st day of January, 2011. 

PALM LAW FI~M, LTO. 

/ 
• I 

1/ ' ";7"" 

/ 'a~>~ 
p!itricia Palm, Bar No. 6009 
1212 Casino Center Blvd. 
Las Vegas, NV 89104 
Phone: (702) 386-9113 
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1 I LAS VEGAS, NEVADA, MONDAY, MARCH 16, 2009, 9:26 A.M. 


2 I (Court called to order) 


3 I (Outside the presence of the jury) 


4 
 THE COURT: All right, this is C-250630, State of 

5 I Nevada versus Brian O'Keefe. Is it O'Keefe or O'Keefe? 

6 THE DEFENDANT: O'Keefe, sir. 


7 
 THE COURT: O'Keefe, all right. Mr. Pike, his' ~ 

8 I attorney, Mr. Smith and Ms. Graham for the State. The State's 

9 I motion to admit evidence of other crimes. 
..-,,-~~-

MR. SMITH: And Judge, I'm paying attention to you. 

11 

10 

THE COURT: All right. Proceed. Proceed. 


12 
 MR. SMITH: Judge, it's the State's position that the 

13 I testimony of Cheryl Morris at the preliminary hearing cleaily 

14 I establishes at that the defendant had a motive to kill Ms. 

15 I wit marsh (phonetic) and that the defendant relayed to Cheryl 

16 I Morris that he had a deep seeded animosity towards Ms. Witmarsh 

17 I for testifying against him at a previous battery domestic 

18 I violence trial. 

19 I Our proffer would be that we intend to~call a~ 

20 I detective who would be able to testify that he obtaineq 

21 I 

22 I 

23 I 

24 I 

25 I 

certified copies of the Judgment of Conviction from that' 

domestic violence charge showing that he was, in fact 

convicted. 

Also, he would be able to testify that he personaUy 

determined the length of his prison sentence because, as .I 

Verbatim Digital Reporting, LLC - 303-798-0890 
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1 I stated in my motion, the defendant specifically stated to 

2 I Cheryl Morris that Ms. Witmarsh had taken away three years his 

3 I life. 

4 I So we would -- we would put the detective on to say 

5 I that he did investigation into the defendant's criminal records 

6 I at the Nevada Department of Corrections and it did, in tact, 

7 I reveal that he spent three years in prison. 


8 
I So the State submits that we have certainly met the 

9 I burden that it has probative value, especially because this is 

an open murder charge. To support a conviction of first degree 

11 I murder the State has to show deliberation and premeditation and 

12 I intent. 

13 I And with the defendant making statements that'he 

14 I specifically wanted to "kill the bitch" because she had 

15 I testified against him, I submit that this is clearly a motive 

16 I evidence contemplated by NRS 48.045. 

17 I That being said, it's the State's position that your 

18 I Honor has to weigh the probative value versus the prejudicial 

19 I value. I submit that it is certainly more probative than ... 

20 I prejudicial because it clearly establishes motive. TheState 

21 I is not going to make any argument that he's necessarily a bad 

22 I guy because of that. It I s simply one part of the entire story 

23 J of this case, and I submit that it should certainly be.admitted 

24 , into evidence. 

25 THE COURT: All right. Mr. Pike? 

Verbatim Digital Reporting, LLC - 303-798-0890. 
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4 

1 MR. PIKE: Thank you, your Honor. For the record, in 

2 I anticipation of this - - this issue coming in, we conducted a 

3 I thorough cross-examination of Cheryl Morris at the time of the 

4 I preliminary hearing so that there would be a record and you 

5 

6 

7 

8 

9 

10 

11 

12 

I could actually read the full transcript as to what she was , 

I going to say. That· s the reason we don't have to actually have 

I witnesses called in at this point in time because the as you 

I can see from the documents that have been filed, this is not a 

I case that has a great deal of varied issues in it, would (sic) 

Ihave develope,i" anumber'on:hem......... . 

In relationship to this one, this -- you're dealing 

I with Cheryl Morris. Cheryl Morris is a girlfriend of the 

13 I defendant that was an interim girlfriend after he had gotten 

14 lout of prison, and they had established a relationship. Cheryl 

15 I and Mr. O'Keefe, in fact, had resided together, were boyfriend 

16 I and girlfriend, they had shared a joint account, they'bought a 

17 I car together, they had done a nUmber of things like that. And 

18 I she is a jilted girlfriend in that as soon as the deceased 'in 

19 I this, Victoria Witmarsh re-contacted Mr. O'Keefe--and,hedid 

20 I not contact her. He did not seek her out. He did.· not attempt 

21 I to reestablish the relationships after this. 

23 I 


24 I 


25 I 


But he -- Mrs. Witmarsh contacted him. They 

reestablished a relationship. If - - if this had any probative 
. . 

value it would be in a case where the issue of the identity of 

an individual who had killed Mrs. Witmarsh may be at issue .. 
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1 I This is - - this is a couple that had reestablished themselves. 

2 I They'd been very public about their reuniting. He - - Mr: 

3 I 0' Keefe had taken her to the union hall where they had worked 

4 I together, They were a couple to the neighbors around the 

5 I apartment where they had been. They were -- had gone into a - 

6 I my client was involved in a rehab program through the union at 

7 I MINDS. So he had gone forward in relationship to them. 


8 
I appearing together, and Mrs. Witmarsh had appeared with him 

9 J during that period of time. 


lor The're is a 'reason wil:i7hears'ay statements are 


11 
I considered as inherently unreliable unless they meet certain 

12 I criteria. And this is certainly one, because it is not c - the 

13 J issue is not whether this was a planned homicide or anything 

14 I like that. 

15 I In fact, given the alcohol -- the obvious 

16 I intoxication of Mr. O'Keefe at the time, the intoxicatiOn and 

17 I drug - - and overdosage not to the extent of death, but a high 

18 I amount of an anti-depressant along with the .24 alcohol level 

19 I in. the deceased as a result of the autopsy. It appearsth.at 

20 I these two were - - were not anywhere near their normal state of 

21 I mind during that period. 

22 I So for a jilted girlfriend to come in and say he told 

23 I me that he was -- you know, he would kill her because of this, 

24 I I think is far more prejudicial than probative because .she has 

25 I her own motives for doing that. 
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1 THE COURT: Well do.esn't this -- the State's 

2 I presented it as mo.tive -- purpo.se o.f mo.tive o.r intent o.f yo.ur 

3 I client. Do.esn' t it relate to. that? Because I think .~;.. if the 

4 I co.urt o.r if the jury and the co.urt believes the fermer 

5 I girlfriend and she had said that the defense -- and I'm -- she 

6 I to.o.k, yo.u kn~w, three years o.ut o.f my life and he's go.t a, ,ax to. 

7 I grind, isn't that relevant to. mo.ti ve and intent? 


8 
 MR. PIKE: It wo.uld be if this was -- appeared to. be 

9 I a premeditated type o.f criminal o.ffense where he was t:i:yit:1g to. 

10lhide from polIce, or'esi:ablis})-:3:r;'aTibi o.r do. anything at all 

11 I like that. In circumstances where we have two. drunk people 

12 I invo.lved in it, I just do.n't -- I do.n't see where it meets that 

13 I pro.bative versus prejudicial test. 

14 THE COURT: All right. Anything further, Mr .$i:ni th? 


15 
 MR. SMITH: Judge, my reply wo.uld be Mr. Pike,has 

16 I raised so.me issues that are right fer cro.ss-examinatio.nwhen 

17 I Ms. Mo.rris gets en the stand. But the po.int here is if the 

18 I State made a prima facie sh~wing that it do.es have pro.bative 

19 I value and that it o.utweighs the prejudicial value, and I think 

20 I it do.es. 

21 I Surely there are several interpretatio.ns as· t.o'what 

22 I the evidence is go.ing to. shew in this case, but the. State is 

23 I entitled to. a little deference if we can shew that ourtheo.ry 

24 I o.f the case suppo.rts the pro.bative value o.f that testirllo.ny, and 

25 I it, in fact, do.es. 
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1 I Furthermore, the fact that he -- the defendant didn't 

2 I try and establish an alibi or anything of that nature,I mean, 

3 I we hear that premeditation can be as quickly as success~ve. 

4 I thoughts of mind. And I'm sure your Honor can think ofa 

5 I theory that State could put forward that uses testimony of Ms. 

6 I Morris, despite the fact that the defendant did not give an 

7 I alibi or didn't do any of the things that Mr. Pike put forward 

8 I that one would normally expect in a case of premeditation and 

9 I deliberation. I submit that we've met our burden and it should 

111 THE COURT: Anything further, Mr. Pike? 


12 I MR. PIKE: No, your Honor. 


13 I THE COURT: Mr. pike, were you the defense. attorney? 


14 I Did you cross - examine this witness at the lower stage? 


15 I MR. PIKE: Yes, I was, your Honor. 


16 I THE COURT: Okay. 


MR. PIKE: The -- in 
171 

18 THE COURT: She made these statements, correct~ under 

oath?19 

MR. PIKE: Pardon?20 

THE COURT: She made these statements?21 

MR. PIKE: She did make those - 22 

23 THE COURT: She relayed the -- right. 

MR. PIKE: -- statements under oath and they were 

25 I subject to cross examination. The -- the statement about 

24 
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1 I taking three years out of his life, Mr. O'Keefe spent basically 

2 I a year in custody in Clark County Detention Cent"er. While that 

3 

4 

5 

6 

7 

8 

9 

la 

11 

12 

13 

14 

I was pending Ms. - - Mrs. wi tmarsh visited him in injail, 

I also in prison and then reconnected with him afterwards. 

I They -- their relationship really didn't end for a 

I period of three years. So if the court is going to allow it 

I in, then I'm going to have to have kind of a wide range on the 

I investigation of the detective in relationship to visitation 

I logs, Mrs. wi tmarsh 's contact with him. It does present" 1'1 - - a 

Ibit 6ftheGordian knot or amessysitua.ti;;~has far a~u=--,-

I examination. And I don't think it's -- it's so -- it's so 

I insightful that it would ~- it becomes a -- a hot poker of 

, probative value for the State. 

THE COURT: All right. I think the prior acts here 

15 t and the statements are relevant to the charge. Withihe 

16 I testimony under oath they've been proven by clear and 

17 I convincing evidence. And Mr. Pike, I do find that the 

18 I probative value is not substantially outweighed by the 

19 I prejudicial effect of this, so I'm going to allow that 

20 I testimony to come in. And we start in 20 minutes; is that 

21 , correct? 

22 

23 , 

24 I 

25 I 

MR. PIKE: That's correct, your Honor. In 

relationship to this, we've got -- if we could go ahead and 

take some time and take care of some housekeeping matter's" for 

the trial. 
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1 As the court has seen, we have exchanged our proposed 

2 I jury instructions. I filed a hard copy, or provided a hard 

3 I copy to ,the clerk. In addition to that, the documents, as part 

4 

5 

6 

7 

8 

9 

10 

11 

12 

lof the reciprocal discovery that I provided to counsel, I've 

I made a -- a list of exhibits and have provided those to the 

I clerk also. 

THE COURT: All right. 

MR. PIKE: In anticipation in this case, it -- the 

I trial may go where Mr. O'Keefe may decide to testify or not 

Itestify. Iiit'he:"' event' FhaE'hEidoes elect to testify, we do 

I have some issues in relationship to a prior conviction of. a 

I burglary in which the charging documents indicated the burglary 

13 I was for purposes of a sexual assault. The sexual assault was 

14 I found to be - - there was insuff icient evidence to support the 

15 I sexual assault allegations. And at that offense, he was, jllst 

16 I convicted of a burglary and a misdemeanor battery, 

17 I If he takes the stand, we will go ahead and preview 

18 I the conviction for the burglary and the battery. Although" if 

19 I -- since the court has issued the ruling that -- that battery's 

20 I probably going to come forward. 

21 I I'm going to request that before the State be allowed 

22 I to further impeach in relationship to the burglary, that ...• ' 

23 I because we will establish that within the ten year time period 

24 I and since we will establish it, that there really is nothing to 

25 I impeach. And if there is any portion of the sexual' assa~lt" 
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1 I that comes in in relationship to that, of which he was' 

2 I acquitted, then we'd be bringing a motion for a mistrial. 

3\ And I don't anticipate the State's going to do that. 

41 I'm just -- I'm just telling you there's some -- there's a 

5 Icouple hot issues that you need to be aware of that are in the 

6 

7 MR. SMITH: There are some land mines 

8 MR. PIKE: -- past. 

9 MR. SMITH, -- in this case. 
_.. _----_ ..._., .,,'----.-- ...~;:~ 

To MR. PIKE, There are. 

11 MR. SMITH: There are plenty of land mines. 

12 MR. PIKE: And there -

13 THE COURT: You're not going to do that, Mr. Smith, 

14 I are you? 

15 MR. SMITH: I'm not going to go into the sexual 

16 I assault . Judge, I'm going to keep my impeachment, if he " 

17 I testifies with regards to his prior felonies, as sanitary as 

18 I possible. When were you convicted, what jurisdiction and what 

19 I was the crime, that's it. Even with the DV third. 

20 THE COURT: All right. That's all you'reallowec1 to 

21 I do. 

22 MR. SMITH: The only details, Judge -- I'm sorry, I 

23 \ just want to make sure -

24 MR. PIKE: That's okay. No, no, this iswhat"-

25 MR. SMITH: ~- Randy knows. 
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,I. 

HR. PIKE: -- it's for. 

2 

1 

HR. SMITH: The only detail I'm going to go into with 

3 I regards to the prior DV obviously is who the witness was that 

4 I testified against him, because that - - I mean, that kind of 

S I comes in. But other than that, the other convictions I'm going 

6 I to stay away from them with the exception of what's allowed by 

7 I law. 

8 THE COURT: Can you make sure your witness doesn't 

9 blurt something out? 

10··· ·MR.--§M:rTH~AncrI certaInly won it.ba:it hirn-.~ 

11 I HR. PIKE: And then in relationship -

12 THE COURT: You know, we had a mistrial 

13 MR. PIKE: Yeah. 

14 MR. SMITH: Right. 

15 THE COURT: - in the next department first witness. 

16 MR. SMITH: First witness. Well, we don't antici'pate 

17 I that happening here. 

18 MR. PIKE: We don't. We - and in relationship to 

19 I the -- the other issues, there are some prior, of course, 

20 I because it is a - - was a third offense domestic violence; there 

21 I were two prior misdemeanor convictions for battery domesldc 

22 I violence. I guess, we're just going to have to kind of deal 

23 I with those if Mr. O'Keefe takes the stand in relationship to 

24 I whether they're going to bring them in as other bad acts. 

2S I they're just going to stick to the felonies l then we won't. but 

Verbatim Digital Reporting, LLC - 303-798-0890 

11 

002272



~--- --~-~... ... -- 

, 

l2 

llIdon't 

2 MR. SMITH: And again, I'm not going to ask· the 

3 I defendant about any of his priors, with the exception of ones 

4 that are -- have already been deemed admitted, But, of course, 

S I the State reserves his right to cross-examine him if were the 

6 

7 

8 

9 

10 


11 


12 


I defendant to open the door, as it were, to any -- any acts he 

I may have allegedly committed against Mrs. Witmarsh. 

MR. PIKE: That's correct, and we have - and may· the 

THE COURT: I'm sure you've counseled your 

I carefully. 

MR. PIKE: We have. If fact, Me. Palm is present 

13 I here. In going through this, we've indicated toMr, O'~eefe 

14 I that those misdemeanors may not be used as impeachment 

15 I materials unless he opens the door by indicating that. there was 

16 I never any problems him and Mrs. Witmarsh, or we're trying to 

17 I just stick to prospective Lee from when they reunited after he 

18 I got out of prison this time, which - - and I think if we can . 

19 I successfully do that, then we're not going to have an issue 

20 I with the prior DVs except for the -- the one felony as motive. 

21 I 

22 I 

23 I 

24 I 

25 I 

And if during cross-examination there'S anything 

that's blurted out or Mr. O'Keefe elects to talk about that, 

then it kind of - - it opens the door for State. So as they're 

being careful with their witnesses, Mr. O'Keefe, if he'll pay 

attention right now during trial then he'll understand .the ~-
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1 I the potential land mines or doors that he will open. 

2 THE COURT: Mr. O'Keefe, do you understand what your 

3 I attorney just stated? 

4 THE DEFENDANT: Yes, your Honor, I do. 

THE COURT: Okay, because if you blurt something out 

6 I or you don't listen to the question carefully and answer 

7 

5 

I something that's not being asked, you may open the door, and 


8 
I it's going to perhaps the other domestic violence issues 


9 
I will come in, and I'm sure that will adversely impact your 
-""'-, =,~""~=,'=,=~~===+-~-

10 Icase. 


11 
 MR. PIKE: And the one other - 

12 
 THE COURT: Do you understand that, sir? 


13 
 THE DEFENDANT: Yes, I do, your Honor. 

14 THE COURT: All right. 


15 
 THE DEFENDANT: I do. 


16 
 THE COURT: Okay. 

17 THE DEFENDANT: I do have something I'd like it 

18 I mention, if I may. 

19 THE. COURT: Well, why don't you talk to Mr. Pike 

20 I first see if you want to advise the court of it.' 

21 MR. PIKE: In relationship to -- again,back to 

22 I Cheryl Morris. Now, there are two aspects of the testimony, 

23 I and I didn't cover one of it. The Court's ruled on the aspect 

24 I in relationship to the mow testify. 

25 The other is the means. As the transcript indicated, 

Verbatim Digital Reporting, LLC - 303-798-0890 002274



14 

1 we went through and because she was saying that he would·_ c 


2 
 that Mr. O'Keefe said that he would threaten her or would kill 

3 her, she demonstrated that he would stab her with a knife, or 

4 he said that he would stab her with a knife in the sternum, the 

5 center of the sternum which I'm pointing at right now for the 

6 record and which she pointed to at the time of the preliminary 

7 hearing. 

In fact, the -- the death producing wound is undera 

the armpit forward with the -- the blade facing back towards9 

. "16 h.he back, the cutting edge facing back towards that.· So that 


11 
I is dissimilar enough that I - I think that that portion of the 

12 I testimony is not - - is not probative and certainly is 

13 I prej udicial if it's says he's going to do it wi th a knife: and 

14 I then pointing to a specific area that is, given the Size of. the 

15 I victim in this case, is probably no more than a foot away. 

16 MS. PALM: And your Honor, if I could just .Clarify 

17 I that for a second because her she made statements t:hathe 

la I had told her and demonstrated to her how he would kill people 

19 I with a knife. That, I think, is completely irrelevant and had 

20 I nothing to do with Victoria Witmarsh. She never said that he 

21 I was going to do that exactly to Victoria Witmarsh. Just'that 

22 I she had said he said he was going to kill Victoria Wibrriarsh. 

23 I Those are two separate things. 

24 I So in reference to him demonstrating how he would. 

25 I kill people with the knife, we would ask that they caution .her 
. .:" 
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1 I not to go into that because that hasn't been noticed asa bad 

2 act, as well as any prior domestic violence against her has 

3 also not been noticed. 

4 MR. PIKE: We've done that. 

5 MS. PALM: Okay. 

6 MR. PIKE: Yeah. 

7 MS. PALM: Sorry, I was late to the game. 

8 MR. SMITH: Judge - - Judge, the defendant's stating 

9 I to another person that he has the ability to kill somebody in a 

10 

11 

12 

13 

I specified means is not a bad act. It's not a crime to say 

I for instance, if I'm a sniper and I'm in the Marine 'Corp'. I and 

I I tell one of my friends, "You know, I'm really good with a 30 

I odd 6 from sao yards," it's not a crime. 

14 I 

15 

16 

17 I 

18 I 

19 I 

20 I 

But then if I go ahead and use - and kill somebody 

I wi th that same means, certainly the Government in prosecuting 

I me should be able to use evidence that I indicated .that I have 

a proficiency at killing somebody in that manner. That's not a 

bad act, and that's our position. That's why we didn't file 

the motion -  we didn't file a motion saying, you know, we. 

should be able to get in that the defendant or stated to Ms. 

21 I Morris that he has a proficiency with knives andean use them. 

22 I That's not a bad act. 

23 THE COURT: I'm not interpreting it as a bad act, so 

24 

25 MR. SMITH: And so Ms. Morris should certainlybe . 
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1 , allowed to testify to that. 


. 2 
 THE COURT: I'm going - - she will be allowed to . 

3 I testify to that. 

4 MR. SMITH: Thank you. 


5 
 THE COURT: Anything else, Mr. pike? 


6 
 MR. PIKE: No, your Honor. 

THE COURT: Ms. Palm? Anything else, Mt; Smith? 

81 MR. SMITH: We have one thing, Judge. One of our 

9 1 officers, Christopher Hutcherson, when he arrived at. the scene, 

10 made some spontaneous statements. 'Specifically 

11 I the one that we want to address is one where the defendant 

12' allegedly stated to Officer Hutcherson, "Let's go, let's do the 

13 1 ten years." 

141 It's the State's position that that's a statement 

15' showing a consciousness of guilt. Now, I know it' skifld. of 
" 
a 

71 

. " 

16 I double whammy in that the defendant is saying "let's do the ten 

17 , years", .which if it comes out in that fashion, the jury would 

18 I then be given evidence regarding sentencing. 

19 I So what the State wanted to sugges.t with the defense 

201 counsel's agreement, and with your Honor even ruling 'that it's 

21 'admissible, is that Officer Hutcherson be allowed to say 

22 I something to the effect that the defendant stated, "Let's.go, 

23 I let I s do the prison time," or "Let's go, let's do something 

24 1 like that." 


251 But to sanitize it where he doesn't say thequarttity 
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2 II PATRICIA PALMbESQ,
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3 111212 CASINO CENTER BLVD. 
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4 II Phone: (702) 386-9113 

Fax: (702) 3136·9114 

5 	 JI Emalf: Patricia. almlaw mail.com 

" Attomey r nan aa a 


6 

DISTRICT COURT 
7 CLARK COUNTY, NEVADA 

8 

9 	 .. STATE OF NEVADA, CASE NO: C250630 

10 II Plaintiff, 	 DEPT NO. XVII 

1lI!BRjANv~:O'KEEFE, 	 DATE:.k!L:3/- .. --ZO'J 0','TIME' ... 
12 Defendant. 	 . g,'t (a ..... 
13 

,4 
NOTICE OF MOTION AND MOTION BY DEFENDANT O'KEEFE TO PRECLUDE TH 

15 II STATE FROM INTRODUCING AT TRIAL OTHER ACT OR CHARACTER EVIDENCE 
16 II AND OTHER EVIDENCE WHICH IS UNFAIRLY PREJUDICIAL OR WOULD VIOLA 

HIS CONSTITUTIONAL RIGHTS 
17 

COMES NOW Defendant, Brian K O'Keefe, by and through his attorney, Patrici 
18 

Palm of Palm Law Firm, Ltd" and hereby moves this Honorable Court for an orde19 	 . 

20 precluding the State from Introducing other act or character evidence and othe 

21 evidence which Is unfairly prejudicial or would violate his constitutional rights. . 

This Motion is made and based upon the record In this case, Including the'papa22 

23 and pleadings on file herein, the Constitutions of the United States and tha State of 

2~ 11/ 

25 III 

.Il'mt III 

27 /11/ 

28 11/ 
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1 II Nevada, the points and authorities set forth below, and any argument of counsel'at th 

2 time of the hearing on this Motion. 

3 Dated this 21st day of July, 2010. M
5 

4 

PZ2:a
6 

7 Patricia Palm, Bar No. 6009 
1212 Casino Center Blvd. ' 

a Las Vegas, NY 89104 

9 
Phone: (702) 386·9113 
Fax: (702) 386·9114 

10 Attorney for Defendant O'Keefe 

NOTICE OF MOTION
12 

13 II TO: STATE OF NEVADA, Plaintiff; and 

14 II TO: DAVID ROGER, District Attorney, Attorney for Plaintiff 


15 II YOU WILL PLEASE TAKE NOTICE that the undersigned will bring on theabov, 


16 II and foregoing MOnON BY DEFENDANT O'KEEFE TO PRECLUDE THE STAT 

17 IIFROM INTRODUCING AT TRIAL OTHER ACT OR CHARACTER EVIDENCE AN 

18 II'OTHER EVIDENCE WHICH IS UNFAIRLY PREJUDICIAL OR WOULD VIOLATE HI 

19 If CO~TITUTIONAl RIGHTS on the ~ day of ~ 2010, at the hour 0 

20 II i ~ A.m., in Department No. XVII of the above-entitled Court, or as soori thereafter as 

21 II counsel may be heard. 

22 DATEDthis~a~YOfJUIY, 2010. 
23 

24 

25 ~~"26 
Nevada Bar No. 6009 
1212 Casino Center Blvd.27 
Las Vegas, NV 89104 ' 
(702) 386-9113 
Attorney for Defendant O'Keefe 

28 

2 002280



,. 

'. I, 

' 

~------ -..~ -----..----~~~-.. ..._---'-_...--_.._- - .... ~_~v_____·, 

1 

P~LNJ& AND A~ORITIES
2 R 	 EDURA stORY 
3 .': ·":·.;,~·.~:;::~~~:~r:: S/·j·::~':";:~>::' :' 

The State charged Defendant Brian K. O'Keefe with murder wnh$i:!'Qf!Si\3eadl
4 .' ': .. :'.:~.'.,:;:'/~':.:~/!:..;J~::<,-: 

weapon. He entered a plea of not guilty and Invoked his right to asp~~i:;dr!~lrrh
5 II ...... " :... ,>.... 

State filed a motion to admit evidence of other crimes, which O'Keefe:O:p~i,;,jTh 
6 ii, ' ,;', >-:,:~':r~'~\:~]'r~/i~~,:" 

Court ruled that the state could introduce evidence of threats to'the:litl~e<lNloti 
.7 II" 	 -.: ' .. ,.':::. ':;. «'W';{,::;;: < 
s II Victoria Whitmarsh that wftness Cheryl Morris claims were made byO'~~\*~~;:~,~9.hl 

demonstration of proficiency at killing with knives, which Moms" cl~irr!{JQ;:.hav, 
9 II . , , "" ,:,":,' ,).;::," , 

witnessed. The Court further ruled that the State could introduce'ci6ftiff9tj::'~'pies 0 
10 ~. , • • • • . ,',',;/',:j\/';;' 

. . 0 Keates .pnor-~~r-felsny'-demestlc:ba~~t9,j>~n~_ ' 
11 	 ' :' ~ ,\_'. , ''''/.'~'''''''' .' ,"r' 

Whitmarsh. Further, if O'Keefe testified, !hen the State could inquire,into'hiss~#)~f;prio,
12 	 .: '.' '.::">;;;~'!'::: :~:~!.:~:)'~" ' 

felony convictions. Pursuant to the Court's ruling on his prior Judgments Qf:ConViciion, 
13 II ' "",';' ,,''., ' . 

the State is permitted to introduce only the details of when O'Keefewa~cpn\def¢(:f i 
14 II 	 ,.,:/,:';:.;;';;,;:,:~::';" . 

which Jurisdiction, and the name of the offenses, and with the felony doli'i~$t!C:AA!tery,i 
15 II ,':. ,"'",. "''C' >.. ' 

, the fact that Whitmarsh had testified against him in that case. 3/16i091T2.t:16::iY:,:. 
' .. ,', ,:",~ '::' :--~\::}:.16 

The instant case was tried before this Honorable Court begiril1lng;M~~rd.h16,1 
17 II ' ,:'::<,,'; ',,',"'':'' c' 

2009. After fIVe days of tnal, on March 20, 2009, the jury retumedai~~IGti"ndrn 
18 	 . -:~.,,:,;,~"_~~.;:;,:./;;~i~: ',' 

O'Keefe guilty of second degree murder with use of a deedly weapon,Q!1M~Y:,Rr.;?~09,
19 II ' 	 , :, ',: ~;'>::1'::,,;,,~.'j<,~:~~; ': 

this Court sentenced O'Keefe to 10 to 25 years for second-degree~:~~f:f'in~' I 
20 JJ . , ~,:,.:.(:~:l~::,,;';'~l~,:~.~;:~: " 

consecutive 96 to 240 months (8 to 20 years) on the deadly weapon ~I1Mri~hi~t;~:i': ' 
, "" ,::: ;:"\~i;~,:))~~l;:;~,':.,,;~.21 

O'Keefe timely appealed to the Nevada Supreme Court. Afterbrle~hl1j:'tQ:~"®U 
2 2 II ,: , :, ",,~, ';';:',;j;f:' . 

reversed O'Keefe's conviction, agreeing with him that the district collrt"errllif\>,y;gN!n 
23 II 	 •,'::,::,..'"','.'j'!";.;'",' . 

the State's proposed instruction on second-degree murderbeceuse ,jf;(eel;~ftirth;t;li 
24 ff • . :,'~ :'.,;,:.,>~.:~~i~:/·";/.~~t:::·:,."

alternative theory of second-degree murder, the charging document dldl1qJ,~I~i;IQ~thi 
25 II .' '; "';"'f;'J'L'::i"!,"~"

alternate theory, and no evidence supported this theory.' The Couit'ex"t!lln$~;:;~th 
26 II .. ::: ",;~':L::/;.t;..,~;:j';(>,,/ ~. ,: 

State's charging document did not allege that O'Keefe killed the viCtim '.Wbll,!i!';:~~~
II ' ' .... >.':",v:\~;,:.'~i··.;,:'·',·'--

27 committing an unlawful act and the evidence presented at trial didnbf:;~~"~~Itlii .. 
26 /I ' ".':i/:·~':(;,0;':'':;· :.: 

theo!), of second-degree murder: O'Keefe v. State, NSC Docket No. 58~~i;O.((Ierot ' 
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1 " Reversal and Remand (April 7, 2010). The Court further stated, ·The11~t.rlct'~~l.irt· 
. 	 . ..::.~:~.~/ ~~. ,,~. :,\ " .. 

2 II error in giving this instruction was not harmless because it is not'cl~t:/~yoi:id 
, .,,' ,~; ..:t.~\ '::), ~,:~~;'!,~:S;~'ii'- ," '. ' 

3 II reasonable doubt that a rational Juror would have found O'Keefe:g~ilfy;pr!:~ctQnd 

4 II degree murder absent the error." !d. at 2, 	 ...,t;:~:':c\K;/ . 
'-c_,'_r _',;' .. ;'<;',.<' 

5 II After remand to this Court, trial was reset to begin on August 23, 201Q~' :!• 


. 6 "gTATEMENTOF FACTS . .:):::;;j:1:~·'.:. 

7 II 
 The prior trial testimony in this case showed that Brian O'kaefEi~~.ri~:~tori: 

.- ' " ,,:. :', "":'. '~':'.. '.,~"\"-'~:' ..... 
a II Whitmarsh met in a treatment facility in 2001. 3/17/09 TT 18, 3/19/0!#n1$S4~y-rhe 

" -.. ?';' , . ,:,,:\~,·,,~t::'~~,~·':"'·;·" 

9 II dated and co-habitated off and on and had what could be describ~~;;:~~~!:ve' 


10 tumultuous relationship. 3119/09 IT 186-90. In 2004, O'Keefewas·co.rWf¢ted 0 

, ',','.--, ,. ---- 

-~. .' •• •••••• .'_. 'W' ,. ,,,.. __•••_ ._.,•• _ •• _••••. ______ ~ _ •••___•• ~. __", ~ ---- - - ~.- .-- - •••;-" .;--,'--;-!",---', ...-i"";r...<-'••• -' ..• 

11 burglary for entering into the couple's Joint dwelling with the intent tooomiTriH(crim 
, 	 . '.. ' ·':'.:>'f,:~.:_,:,;·:':< ': ", 

12 II against Whitmarsh. O'Keefe was sentenced to probation, but his:pI'6ba~Qrrwa 

13 II revoked when he was convicted of a felony for a third offense domestic'~a~~~"~~ki;'s 
" ,': ">... , ': ,t./,-::' ' •. 

14 II Whitmarsh. and he went to prison in 2006. 3/18/09 IT 139-40, 3119/0g::tr';1pr-88. 
. : , .. _':: y, k,~~4t: :';.t.:..;~.~. . 


l5 II Whitmarsh testified against O'Keefe in the domestic battery case. 3/18/0~ IT1~~~:'~; ..... 

. . ':':,··,>:;<:~~~t.~tL"~, -,' , 


16 .11 When O'Keefe was released from prison in 2007, he mst,~Qq!i'~~~1,l 

"'~,,,". ~,}'<"~:,:-:,v.~,,,-,· '. 


l1 II relationship with Cheryl Morris, 3/17/09 IT 10,3/19/09 TT 189. He'woula!b«$'ri:~pea 

18 II to Morris about his previous relationship with Whitmarsh, and even~rJ~~ft~':h~ 

19 II that he still had strong feelings for Whitmarsh. 3/17/09 TT 13-14, 37.M~~~&~fffi~~~ 


, 	 .' ,r .' : ~.: ::':~'.~.~~~::. /},::~:.~~~ '; I .' 


20 II trial that O'Keefe said he was upset with Whitmarsh because she put hirtl'ln~piif'QiJ~h

:. ::......::/.,; i.';:J~~'::~ ... :~ 


21 II he said he wanted to "kill the bitch.' 3117/09 TT 14-17. Morris testified th~ti!~afEiie 


22 II at one point to be with Whitmarsh, and then telephoned MorriS, asl<ingh~ag(M~~~})u
, ,:' : :: ·:~;,:_;~'h·J,_:: ,\~:j~\:l<' __ . ' 


23 II of their JOintly shared apartment so Whitmarsh could move In. 3/17;O:9·tt\Xi;;:~:r¥fdl1J 

; ;.',,: t-(;':: :!-:·,~'·-~r~, ~.: "., .. 

24 II testified that Whitmarsh got on the phone with her during that call and:to!dti~r:~~~"ha 


2511 decided to resume her relationship with O'Keefe.. The' two of themap~~~cJit~~b~J' 

. ~ -. ; ~ ",::~~",~,.-;,:,~:,~;:?,~~ >". 


26 lI!oving couple and were open about their relationship. 3/16/09 TT 259;311S/0~';:r:r18 


2127 11 , 30-36·.',/g{i"i~~\: . 

26 II At about 10:00 p.m. on the evening of the Incident, in Nov~nj~{-~~OO~i; 

, , .,' ":""(:f:~}>i';';{!i::':::.'\:>':;'" 
 I. 

neighbor who lived in the apartment below O'Keefe and Whitmarsbl1E$t<:t?Wnijf'i',Sh' 

4 	 '., ',':,:;2i~~:!~;;iUc' 
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": . ... " ...~,~----:':0..~, "7,--~-+- .... -~--~~-

H;~~fJi, 
1 /I described as thumping and crying noises coming from upstairs. 311810~,~;m;18'P:'88,' ~ 

" . ,','.,;, " :'~:.',~.:':.<;~:~).~~?", 
2 /I The noise became so loud that it woke her husband, Charles Toliver, whp':w~$'Jiib 

3 "next to her, Id. at 188-200. Toliver went upstairs to inquire about thenol~ilifbu~ 
, < •• :, :.'.:,:'):"/'}"::-;I'"i.'>" 

4 II the door to O'Keefe's apartment open. !Q" at 208-209. He yelled irisid~;tb: :g~t:th 

, , ' '~ : ~":~T' ;-~~;)~,:,',;.'~':-::' ",:' 


5 II occupants' attention, at which time O'Keefe came out of the bedrobma~cbsh~\:It~d af 

" ' . ,;:·,'i~":,:-"1":·,{';::~,:~:.'-:"."' 


6 II Toliver to 'come get her'" Id. at 209·10. When Toliver,entered the :oo.prt5~itii~n~:c~a

.' :,:' , ,~,;>\r~:;,~·::,~,:·~h:'((·-·:,,', 

7 II Whnmarsh lying on the floor next to the bed and saw blood on the b~ct~~~~~,~~~.tg. a 
".:,:·,;'':.Y'b::<.J>JJ~~L:',;< . .

8 11210. O'Keefe was holding her and saying 'baby, baby, wake up, dor'l'fdo~JIK~'thiS. 
. . '. :),-.' x~~;:,";:';~~;;:~::;;,~::",: 

9 II!Q" at 210, 224. O'Keefe did not stop Toliver from going in the apartm~iitp~'9IJj~Nirs 
. ;,',~, :~':~";::\\,.<:'i~>.:/~·," 

10 'I tight with him. !Q" at 224. Toliver left the ~partment immedlatelY}"n~,~~~O{'~:~~~-1 ~~~_~ 
, ,. - _.. , " '" . - , ..- . ,~, ,'-- - -'" - -,' . ~.--.- '.'- .. ,_ .. -.- ---- , ...... ,." "' -. ---.. - "~; ',' ....' ,,,",,,:,,~, , ....,. 

11 II neighbor who was outside to call the police. .Ki. at 213. He al$(tbr~:tJ9,llr:J:pd 
. ' . "':\. ,;.;, ,~"",~,: , 

12 II Armbruster, anothe~ neighbor, back upstairs. Id. at 214. O'Keefe~~.$lilf~~~~ldin ~ 
. ", ,~'"" '''':'-', ~-: ",:. ',\'; . .

13 IIWhHmarsh and told Armbruster to get the hell out of there. !Q" at2r5.AM~~ste 
14 II called 911 . .Ki. at 238. He thought that O'Keefe was drunk. Id. at 240,24S:';L':\,-:,:'{ 


" ' , f.,~"'~':';:""-::'(:/:'~. 


151/ By this time, shortly after 11:00 p.m., police had arrived on thes~re;~~~n:6/0 

16 II IT 215,311'7109 IT 85. When they entered the bedroo~, they found whiiJ\if~~Mci~o 
. " ':'.'; '. ';'i':'L':~';;'l~;~~~:: ,': 

17 II the floor next to the bed and an unarmed O'Keefe cradling her in h;saritfs;li<ba:i$~kln ,~ 
- ',; -. t· ' •.~\~ :,}\~,<~~J:~'(r:." .~ 

18 liner head, 3/17/09 at 87,96. The police believed Whitmarsh to be dead'antf(QrpElre 
, ," .. :.::,;,':~,;:~~<~,b3~:~::;l·.>.. 


19 II O'Keefe to let go of her, but he refused. Id. at 51-52, 80-61, 87. :':~\1'lfe:pffi(fe, 

, '~ .. :"p;f"':·;":·~~::~·.,;'~ 

20 II eventually subdued him with a taser gun and carried him out of the bEldrQQb1:~;m.. '88. 
. '" ~.' .::':··:::·~'·'-f;·fj~:;·';:·:_::.'· : 

21 II O'Keefe was acting agitated,id, at 73, the officers testifled that he had~~f!l:P.n.~\~qr; ()" 
. , ." " 'if;'!,"-""'" .~\,,,,-,,, " 

22 "alcohol on him, and he appeared ~to be extremely Intoxicated, .Ki. at 121t~.{~l1~rQ:~';'"
,'- . :~, ~.;·,::",:':'.:'~~·~~~;f'·;·'." ': 

23 II 170-78. Much of his speech was incoherent, but at one pOint he saidfHiWVYr:lIf!ba-rS 
. . " '.:;'. ::".~.f:~"~;~:~:.:" .. ,, 


24 II stabbed herself and he also said that she tried to stab him.' 3/17Ib~tI';~§~i1.e,~r92.

" '{, ;,~Y':·;,:;',\,,~.,:~.:.·~;" ." 


25 II They arrested him and brought him to the homicide oftices.'3/frl,Q.Qi:~FL:;;fl7 

, -: ,,',' ':,':'; :..··-:·~,.t;,.~:'r",··. 

26 II Subsequent to his arrest, O'Keefe gave a rambling statement indjca'th;SlJe~w.a.s:,'~o· 
, ,':' :,.:, '" ~ :;,}.':~,~~;; '~',~' ,:. 

27 II aware of Whitmarsh's death or its cause. 3/18/09 IT 133. Police InteNI~WedW(lta~

. ' .." . ...:~.:.: ~:~ur~:;;·:,.:':::' .,' c 


2B 111:20 a.m., at which time he was crying, raising his voice, talking to himselfi.hd;~rn!'lg.1 

, ".: j.' ':,' '~'.! _:::'.. '; /,,~':.,:~, ,< ,;, 

Detective Wildemann stated that during the interviaw O'Keefe sm~lied.:ftea;;nyo' 

5 ~ ··'.,;;:r~B;i';); ;'>1 
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1 "alcohol, and when pOlice took photographs of him at about 3:55 a. m:,the*.'~~d.i6: hoi 

2 1/ him upright to steady him. 3/18/09 IT 146-49. Wildemann said itwa~;;p~~';:S~vrou
: ,;" .~-:,;::~-;/J~~~(,;'_-,,~:-'.~',::'~~:~ .. -' : 

3 II that O'Keefe had been drinking, however, law enforcement did not ob~lr:r;~Jilyor hi 

4 /I breath or blood alcohol level either before or after the interview. .!!1 . . '~:h',\;;0}~>' . 
. ' •... '.' ,-:'\:':\;'~:)(;::.:,' 

5 II Whitmarsh had also been drinking on the date of the incident, alid$tJh~;timeo' 
, .\ ";- .... ;;' ':~;.:",' '" 

6 II her death, her blood alcohol content was 0.24. 3/18/09 IT 94, 111., she~di$.~~'9fon 
" '. ;' :.,', ',;:':';,» ,:,r.:,'i;,: .,., 

7 II stab wound to her side and had bruising on the back of her head:El,;iar.e~i. t03. 
': .;' :.... >::', ..'\~,';,.~,.../~~:-:;.::,:¥.~: 

a 1/ Medical Examiner Dr. Benjamin testified that Whitmarsh's toxicologysc.f~~f1,:'~~ICat, 
, ..' :.::.,';.J(,:.:~,' :f.~..;,;\."'.',' " , 

9 1/ that she was taking Effexor and that drug should not be taken wfth !ilcdfiplJ;:J.!,'t;~~ii\f109.' 
,:- ~::~':~~\;;:'"'::i:,~,~~:~\ " 

:: II;i~~:~. h~h:~:~t~I~:~;e:f t:~~e~::~:~:~:I~::~~·i~~~.'~~j~lr£;:iy 
-, .,,: .·:·:··:'.:;':<.f:(,1:;(>:::.~'.'< 

12 II confusion and anger. 3/19/09 IT 95·96. Whitmarsh also had HepatitisC;a.ri(taqy~nc 
: "',<:: /)':<,~'i~:i\.;.·.< 

13 /I Cirrhosis of the liver, which is known to cause bruising with only slight preSsu~:to th 

14 Ii body. 3/18/09 IT 93-97. Whitmarsh's body displayed multiple brul~l~i:t~~Jii~k br. 

15 II Benjamin examined her and the bruises were different colors, but she604i~H~\;~~~:tha 
. , .. '... ,,', ;~.,:~";;:-:''":}.~\ ,:.:' 

16 II they were associated with Whitmarsh's death or otherwise say how long :ago.Y\lfjJfmars 
. ," .:'~";'~~.~'~;":;~J-~-\:.:,::,;, 

17 II sustained the bruises. 3/18109 IT 115. DNA belonging to O'Keefe andtoWMmats,i 
. ,. :::;:'\~~~:,~~'.)-:;;:..)-~"\ " 

16 II was found on a knife at the scane. 3/18/09 IT62-67. ",).:.,\~:;;~~~,), 
. :', ',;'.:~ f!::~~:::.-,~,·;:~:>t;v\·i" , 

19 Ii O'Keefe testified. 3119109 IT 177. He acknowledged his proble.ms;:wn~~r9'Po 
, ." -:', ,..,~,:,;',b·:;r;/",'" r' 

20 II and described his history with Whitmarsh. jg. at 177·93. He diSP~~~~~~g~l •. 
, " .:' 1,'::';' ._;./ ;1" .,;; ,~' -' t' 

21 /I that he said he wanted to kill Whitmarsh, but he acknowledged being ango/;'~f,1'Mt:i'd 

. : ,_ ·:.,,:;;l~'·:'l):\_O:.:~'_:;/"~,: ' 


22 1/ at 190. It was Whitmarsh who called O'Keefe and initiated their reneweQ·reJ~tldJJship. 
'<::"."~.:'<:~·x> '::.:EC::;':'" 

23 I/Id. at 191. He was aware that Whitmarsh had Hepatitis C when sh~.~'tiQYJ~j;l,'ti~~:hl 
< .' :: '.;••r;;,V:~{',-,;;··:~t;. :: ,. 

24 1/ apartment. ld. at 197·98. In November, 2008, Whitmarsh was stressec1~~.;Qf.he 
. >\ ::: :~~,:~'. {"':'i~:~~~~>':" . 

25 II financial condition. 3/20/09 IT 17. A couple of days before the incldent':a*:l$lu:e':tlere, 

26 IIWhltmarsh confronted O'Keefe wfth a knife. jg. at 18-19. She had b~e~::M~J~K~;~n~
,;, .. -; ;:':<:~,~t: ~';1: ~:;:;;<; 

27 llwas on medication. jg. O'Keefe had not been drinking that nighf M(j::w4§ii~~ttl t 
. . . ,i ::,~:p<:.,{!i-':.;;ir!.~~,.,":~. :',' 

2~ "diffuse the situation. Id. at 19. On November 5,2009, O'Keefe leameg'lt\~fl:i~J~i:Ji 
, '. :..;' :",;: {;,;~13:';?,;~~;,~< ':"" 

be hired for a new job and had two glasses of wine to celebrate. Id. at2.17~4:f~Ql[<~1 

6 . . .··.·!,··:·,:,>ff::\§.' . 002284
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, '._..1.1-_______ ____, ______________.. , ·;~l\;;F' 
. ,,'~ :,.:",..,.:.:.::,.:~:.:,/~:,;/.~.<~ "~" 

1 I I and Whitmarsh went to the Paris Casino where they both had drinks."lCt::'ij.t:24-25. 
, . :'., ':.:':'" .;, ....:.:./:::'.~:;.:'::'.:i.· ,I 

2 II They returned home, and she was upset and went upstairs while he reqlineqJn th 
, . . c, '. , '~'"' . 

3 I I passenger seat of the car for a period of time. Id. at 26-28. He went uPstei'~~d:kthe 
...;:-,'. " . 

4 II smoked outside on a balcony while she was in the bathroom. 1Q. ar29~3q:'%;(the 
. .".> '.<:.. ,::.,:::;~')':. 

5 I I went in the bedroom and saw Whitmarsh coming at him with a knife.'JQ;;:ab3S,i H 
. ,'... :;:.':.'.·,r.;:.:>~\::~;:;:~~~: :".:'... ' 

6 I I swung his jacket at her and told her to get back. Id. He knew that she:W~$'~mag.:~thl 
, . ' .. ' . , .. ;;·,,_:\~,I~J;t/\<::"· ,,' , 

7 II about a lot of things. lQ. He grabbed the knife, she yanked it and cl:ithlsf:j~~~;,,(l§.i. a 
", ,'" ,\-,~;;,~'.,:;;;~\:;::.~~.~.,:, 

6 1133. They struggled for ,a period of time. JQ. at 33-36. During the struggl~,'S~Efl'l~ldth
," , ""::-;:::::":\"::.'~:~~:,;'.< 

9 II knife and fell down, he fell on top of her and then he realized that shewasb(~edin~f ,~. 

]0' II at 35-37. He was still drunk at this point and was trying to figure outwh·~t':b~k~e~ed. 
•• • _.,. - _._ ••• _ •••••• _.___ •••' __• __ - __ - _."._' __ - __., • ___ • ____ • ____ 0_' •• ,. '0"'---' ••• ~._. ':'~':"-'~:~"'''::'''~"1\>/~-;:1.·',"·:O.- ... 

11 11lQ. at 37. He tried to stop the bleeding and panicked. & at 39. He triEid,t~l<jM~pa.teO 
. . : ':":v,:;': .:::.,.~.:~/;.;"j,:~;:"", 

12 II Whitmarsh and asked his neighbor to call someone after the neighbor<¢ij(T!e'iin'{o'hi 
., .:- .:' ;~",\.~:,~~' '.:';":':\:~>,.:':'.... 

13 II room. kt.. at 40. He became agitated when the neighbor brought another;ri~lgh~or u. 
'-, '. '.:~::::.'/'::::\.;;:.:;.\;,: 

14 I I to look at Whitmarsh, who was pariially undressed, rather tban calling the';Pafi!T,rjeQics, 
, .:" '·:·: ..:~:··:):t,~::;~:":'::!:,;;.':,:·".: 

15 1IlQ. at 41. O'Keefe denied hitting or slamming Whitmarsh. Id. at 42. Het~~11t1~dJ~~,t h 
. ,."·'.>.....:·,:..:;.~:/;:,:.-·i:.:.~·f. ~:' .... 

16 II did not intentionally kill Whitmarsh, but felt responsible because he drcmkthafii!SH(an 
. _: ~', ".:: ':, ,: "3} '<':>::':';''';':. . 

17 I I he should not have done so. !Q.. at 49. .";"<.'?i'(:/':; ...' ..." .. ;,".,."', . 

18 

ARGUMENT19 ·.··4tt~f;.;. 
O'Keefe requests rulings. from this Court prohibiting the State from;:i(lft9~P!?rig,20 

. , ', : ,;: .. !' ,~y~~,..,,;"~·::·Y~:;>,:·>': 

21 II and requiring the State to instruct their,witnesses to refrain from introduqi.9Qi:::@p'rppe 
" : ;-'.' ,:,:.,.,;·.:"\i~"~!·;;;;'~;~.~.'; ': . 

22 II other act evidence, other irrelevant and overly prejudicial evidence, an(jeyiWU~;~hic 
...:; il:.::i·~;~J..)i:\,·-"~·~t: . 

23 II would violate O'Keefe's constitutional rights. ···:'(~/.h;;t[(·· 
. " . '.'......\ ·;:·>:(:~{".t:·:,,£·~~< _.,.' 

24 The Fifth, Sixth and Fourteenth Amendments to the United Stat~Cd'i'i$tlti;)tf(m, 
. ,:, ".~' ..:'~::;;.',;--:... :;\.~.:;'I" . 

25 II as well as the Nevada Constitution, article 1, section 8, protect a crimfii.~i4~~~datlt' 
" '.. '" ":.:.;:.'.·:-1"'::-:,;~'·,"·;:.! ..:·~,'::·.:":;:;: 

26 II right to a fair trial, at which he may confront an9 cross-examine witness~~n~:'pt~;;i'ln" 
• I \ ' :';·.~~·.'~,:r.:~,:;.\,.~:,::~.ll;f.~.:-" ". 


27 II evidence In hiS defense. Pointer v. Texas, 380 U.S. 400 (1965) (recOg~~~trg;:tJJf1r:th 

.' :'. ::":<~;: ~:,::.,~:{ ~~{:«:i"~::."', . 


. 26 II right of confrontation requires that a criminal defendant be given,ah::opppi'4loi~y.tl 


,,·;,t~f~lk 

'. 

. 
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-_ ...._--_... 

.", ,~, H /,;~!l~' ~.n__... _____ . 

1 II cross-examine the witnesses against him); Chambers v. MiSSISSiPPI,'41o:,~;fSk~a4;;29
.' -.. ·:.;:~:~/Ll,~)~~'·(~,~~·::~'·, ' 

2 II (1973) (stating that "the rights to confront and cross-examine witnessEi~"l:il')~'to: cal 
. ," ..:' >,:/~',{.,:.):~~r:::" .. , 

3 IJwitnesses in one's own behalf have long been recognized as essential to,qti~;pr~ess'),
'. ';' >: ."··;/'(':',':,'·:I'.l .~,·A·>;··> . 

4 1/ NRS 48.015 provides that 'relevant evidence' means evidence':kayfrlg'an 

.5 

6 

10 

11 

12 

1j 

14 

, ',':,\"." :'_.::~_~;;:,::7.. ' 
II tendency to make the existence of any fact that is of consequence to the dE!lerhliriatlo 

"of the action more or less probable than it would be without theevfd~hdtir~NR 
.. '"'. :'! ,.' r . 

7 1/46.025(2) recognizes that '[elvidence which.is not relevant is(lOr,~~mJ~~iQle. 
. . .,<~ . ,,~/:, '> ,'1:'"'; 'Ft,/,. ' 

S 1/ Moreover NRS48.035 provides in part that:· ">~;;:\,<:\;:,';:; . 
9 

17 II 

18 II 

19 ,., 

I _ \ .:': "\/~~-:-f:~'+t~;:f': . 
1. Altho.ugh relev~nt, evidence is not admissi.ble if Its, probatlvevE!!ti.~.V~:;\
substantially outweighed by the danger of unfair prejudice, of conf1j$.I~m,9fy '" 
the issues or of misleading the jury. .", :) i""I;':'.' . . I 

•. -,,_.' .-..- __ . ___ ~"_,,,,"_.a. -,. ,.,. - "-; ,,(~. ;.;,~';'-:it;.·:·J.'-:. ..•. ' . 

':,' /"~"iP·:":;:<~.~:;'
2. Although relevant, evidence may be excluded If its probative vsli.Jj(iJ: . 
substantially outweighed by considerations of undue delay, waste'Qf:ilme"" 
or needless presentation of cumulative evidence. , , . ' ":, >;,;;... 

. :;:.,>: :,,:':;::::{;~,'~~~~~,:(~~~:::< /' 
Additionally, "[albsen! certain exceptions, evidence of a persOn's:,ptia:rafu~ii:i:.lr 

conformity therewith on a particular occasion, Further, evldenceof:(jtMr;'pt!mes, 
. , .": ..\.I .. ,,::..:;,,~:;.:::.'''''.' 

wrongs or acts Is not admissible to prove the character of a person in. ord$'r.;t~'$liQW~ha
' : .:. :<.,i: .::~~'.',;,(;',?(jt'i~i t '. " 

he acted in conformity therewtth: Taylor v. Stam, 109 Nev. 849, 853':B?~,e~~~3, 
. " " \:~.:'i~/~)/'; ;:<:·~f~·:)':··' 

zs 


. .,i1~illt~i' 


.. 


15 II trait of his character 'IS not admissible for the purpose of provlnglh~fr~J~!:'~~~~fl . 
16 IJ ,-" ..".'~. .;::.··.;:>1;·';~·).~ . ", 

846 (1993), If the State wishes to prove that character or othenl~ ..;eVi.QenCif i 
20 II .: :" ,-: :\. t;'}t :~~:;~~.:::;. ; .' 

admissible under NRS 48.045(2), for the purpose of establlshlngprOo;fc9t':m2lJve 

21 1/ opportunity, intent, preparation, plan, knowledge, identity, or absenCe: ;,t:'.fi{i~~k~:Q. 
. '. ,.. j...... , 

/I accident, the State must prove how these exceptions to the general ~i~,::;s~~~lJ~ 
. ,'/ .:-,."t".;.. ,.~ ... ' ',' " 

23 /I relate to the facts of this case. A mere recitation of the statute i~;:~bt?~tiffiCi$n" 
24 1/ justification for the admission of prior acts.' J.Q.. at 854, 858 P.2d at 84{lk~{a~~i,th 

, " '.:" ~I ;~" ",! "':~ ,:' s: ' ' 
25 /I State 'may not present character evidence as rebuttal to a defense wliicihfh~;~~~' 

,', I •••. ',,":'''.>,:,,)f~';<i'''':' 

26 1/ has not yet presented.' Id. at 854, 858 P.2d at 847; Roever v. State,lt4'J~~f~867,i 
",',: ,")","1,',',-:':'·-;-::':'\,·' 

27 1/ 871, 963 P.2d 503, 505 (199B) {'mhe bad character testImony Shou'drie~En~v.~{~~e 

22 
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....--.. ....~---~~ ~ 

"';~~(;ri~~ . 
1 II Introduced because it was not In rebuttal to a defense made by the~#'~~~~tcitlli' 

;, ... ' :(.:; )"~"::' ~~:/.:;-:":'", . 

2 "NRS 48 045(1)( )) '," ;"\""i',:>' 
. a . .',:" /,::,;:,~~~lf-~/:'~;1:;~f';<~:"> . 

3 "Before an issue can be said to be raised, which would<perrTl.(f;\~'E; 
introduction of such evidence so obviously prejudicial to the, aCCi1s~dl~Jt; 

~ must have been raised in substance if not in so many wo~ds;:.~!iq;:;tti~y<. ' 
Issue so raised must be one to which the prejudicial evidenCl!ti~'relevi:!ritf::', " 
The mere theory that a plea of not guilty pt,tts everything mate~allnf$$i.j~; i\; 

5 

6 , is not enough for this purpose. The prosecution cannot creditth~:i:i~~.:?:, ' 
with fancy defenses In order to rebut them at the outset With'~i)1IlI~,7 damning piece of prejudice." ,,':,.~'i;;;y , 

e II, , .' .'. :/jL:J;'1'i( 
9 /I TaY/or, 114 Nev. at 854,858 P.2d at 846 (quoting McCormick on Evlderi~i{9Q.l:it45

, " ' .::.:,....:,::..-,~.;.~?';.. j . .. ' 
lO II n. 54 (Edward W. Cleary. 2d ed 1972) (quoting Lord Summer in Thompsortv;;10eKlng.,

I, .. '._ .."'" , 

;1 IIApp.Cas, 221,232(1S·18))).Prlor to admitting suCh evide~e.theStat~,~U~1~~Ebri~g· 
, :,; .. :.'; :.:. :. d'::,:,':{ , 

l2 11 a "Petrocelli' motion and request a hearfng to determine If·(1) the inCideril.j~':r~Te~~jjn 
... ,.-" ,:"~;:':::~<>~;~~}i~'~i " 

l3 II the crime charged; (2) the act is proven by clear and convincing evldei1pe;ia~~:~)th 
. ".:, ,,,,.• ,.' .'~.::.>, :"" ". 


l4 II probative value of the evidence is not substantially outweighed by theda~~~;:;&ifOr\~i 

. : ' ,::',' ~,;,~,. :':~, <,~-~.:",:~ ':, ' 


15 II prejudice." Roever, 114 Nev. at 872, 963 P.2d at 505-06 (citing Tiribli'v~;~;'}1

" :, "(.,,,,;);,>::\,:,,:":'~;,;-"", 


l6 II Nev. 1170, 1176, 946 P.2d 1061, 1064-65(1997); (Petrocelli v. State,1Q(NeY";jAi3':,69 

, ,< " ':~::"l.i,!>,·»;::;l(:\'·::: :~ 

17 "P.2d 503 (1985)). However, even If the other-act evidence is relevarlt¥a;I¥®'~$ibl 
18 II purpose and proven by clear and conY/ncing evidence, a court shoUI~(s~{t~~qtif~~~itr 

, .. .',; ~,,;:C't:., ,,,,'" 

19 1/ Its probative value Is substantially outweighed by the danger of unfair Priij~11I~!:t~a 

20 II 
 . :.. ·.';:..'.~:··>:";t,{~~'1,},, - '. 


872, 963 P.2d at 505-06 (citing Tinch, 113 Nev. at 1176, 946 P.2d at 1QlHo!~pt;·-r~';i:· : 

, .'. ::::'" ":,L:~~:~' t·.z~;"·~( ;:,: ."
21 

The Nevada Supreme Court recognizes that the use of chared.E\i't~~~o~t,
II ' ~ -"':"',' .'-:.-~,;.",. \.;c. '",.'-' 


22 convict a defendant Is extremely disfavored In our crlmlnal justiOO:/~$y~ie.rM:~:$~c. 

. " • ,:;', t<~' ::;". ~"/::.'. _. '.' 

23 II " .:.,.c...., •. "., ,.

evidence is likely to be prejudicial and Irrelevant and forces the accuse'i1'!~:~1fE!fE!ln 


24 II 
 :. :. /<;:;:';,;/::~:):;~:,;:" :,", 
against vague and unsubstantiated charges. It may improperly inflli$ricet1i~lYrY.:a~ 

25 II '.'.::;'I.';,j'::,'\', 
result in the accused's conviction because the jury believes he Is a bad p$~n;iT:M us 

26 II . '.'.: i '.{ .:,,<~~': ,':.~:.{;\:j',~ .. , 
of such evidence to show a propensity to commit the crlme charged isCl~~fJt~W.nl~H;" 

27 II ,.~ :,' .. :,,:;\x.~.i:Jj~~~E:~):i:: >,.-. 
by the law of this state and is commonly regarded as sufficient ground fo~:ra.v~rJ~lo 

26 
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3 

5 

,··,};J\,'}fEi~T6 

The State did not seek permission to introduce this evidencea(th~:'piJqr~ tria 
7 " " .'::,,~):~":~~J:\<t:~:;r'.,".. 

because the State did not believe it was bad act or character testim.bnY:\~i:i~\,!1~h·th 
a , I 	 ' .. :·,"':·,:i.. .. :~~.;,.',- ..:'.' 

defense raised the issue, the Court ruled that the evidence did not snow:a;b,~d;;apt:an
9 II . ': -:::. ":> .,>~~ 'Y;<:·~;'.;:;'/~;:':~>__ ':- . 

that Morris would be allowed to teStify regarding the same. 3/16/09 TT14~1~;:;il:;'\ ... ' 
~ . . 	 ...' ....... ,' . ~. 


_..... .~.. ~testiliedthat-OlKeeffFmade statamertts-iRdie8t1ngne was'~~i~~iWiY 
11 	 , .', "" ',>'-':i ,.~.;:~ .. ', 

knives and that he was capable of killing anyone with a knife. Accon1ingta:JI1Qt'iJs;· h 
12 II· • : .... .-<....,i: ::::.' . 

demonstrated how he would kill someone with a knife: ·O'Keefe would hold;me~)ion. ., .;,. "':::'" .13 II 	 , ' ',;- ,', ';" ~ ~ .. h .., . 

shoulder and have a pretend sort of weapon in his hand, and he woulo~a,rtgJfi&te:ari
14 II' . /, '-; ·:.":t,,:t.'\,~,,:·t,"'::1;~':·-~·. 

hold me as ... arm's length and say he would come at me or could '.OO~~~f\!!5~tso 
15 II 	 '.. :'." "1"'~';::";'7:::-'\;:1'~",' I. 

and shove i!.through the cage - rib cage area and then just pull up'preIW'lii1Udtl>·.
16 II' ~~~,'::t"~,{,!:l:i'~f;/'; >' 

Slicing someone open." 3/17/09 TT 17. Monis demonstrated this sliclfig/~¢trbh"l;qaih8 
11 .. ':',' .,,;::::y~,;:'~:"'f~~;·"· 

stemum area. .lit. at 17~18').·':A::;\::,,,.;J:;;··· 
18 

Whether'thls evidence Is treated as other bad act'evidence or ~bff~ri/i~r;~an
19 If . ' .,,' ~/\:\;:-:..:;:':::/;:L~~·',·:- ", . 

and unfairly prejudicial. The alleged victim In this case was killed by':a":pQn~fittyi-

20 II stab wound under her armpit that went directionally from front to back ~ij~a~~~~;c,. 
21 fl' : ':,.:~~)·:"ii~\G~';:~:'::::~···:, .... 

3/18/09 IT 103, 118. Therefore, nothing close to the gutting or u~ri:f~mb.1ir;a. 	 . .. ".~~,<." "1 \. .... • 

22 II slicing about which Monis contended O'Keefe haa bragged OCCUrred'h~~f,ti~~jat,
•. , "> ~"'.'i ,;",i "~"," ",""-,,,~.-., ' ..

23 II ' : ," ";Jr~:;,,~<;';l-;~'t,:..; 
has shown no relevance, i.e., the evidence makes no fact of co~seqlierl~nl~r,~:(lei 

24 	 II " "':'.', .1"':.t"I~l,~:,;,~(~.-~-,,,:-,
probable. Moreover, the evidence tends to show that O'Keefe acte(:f:c9ri$l~te,~tWitH 

., 	 ' . '" ':';j':,',\,,;, (..,': ,"
2S II . 	 .' ':"l('!, ,.'~1.·\;;:/"·, , 

character trait of being capable of killing with knives and that he isakilli9r,tb'us; th 
26 II . . "" ':, ::~;,~:.::\.,;)~~~~~,~,~-.: 

evidence is highly inflammatory and unfairly prejudicialand must be exclud~d~1133'~~r t 
21 II . . ., ....•• '.";' ....,- ... 


. protect O'Keefe's ~nstitutional right to a fair trial. •. ' :·:;'·ij;i:;~It~~{i., . 


" "I" 	 . . ".!2rlli~> 
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1 

2 
sentence. 

3 


4 
 During the prior trial, the parties agreed that when the State ....It·I·tI"~'Q~(~(f 

5 case-In-chief the copy of a certified Judgment of Conviction to show tM.JeirdnV;di~meistid 

6 battery in C207835, the reference to a concurrent sentence would be reoid~(~~I;~;~(.18,'O~ 

'·7 IT 122. Because ofthe irrelevant and prejudicial nature of this evi(ien(~;·JElt1d!!QUt~f
• 

B abundance of caution, O'Keefe requests a ruling requiring the same rectiaati~16Ytl~r 

9 tria/. 

10 

11 

12 

During the prior trial, the State agreed that it would not intrc)du(:ealily'j~v.ldlenc:el
13 

14 
related to the sexual assault allegation, of which O'Keefe was acquittEld..· ' .. " '( ~2G~!'193 

3/16/09 TT 10. Because of the irrelevant and extreme prejudicial n'·~'I'tr IrA"·,nfU . . • 

evidence, O'Keefe requests iii ruling precluding the State from intr<:lduiCln~I:;ltil$'t~~l<UI!l'
16 


17 


16 


19 


20 During the prior trial, the State agreed that it would not intnoducetf)e.i1~tiJi~~el,<i),a, 


21 assault kit" or make reference to any sexual assault in trial bec:atil~e)tliQ'~&1;';~lq 


22 evi?ence of a sexual assault here. 3/18/09 IT 115-16. Because of 


asseult allegation during the retrial. 

23 prejudicial nature of term ·sexual assault·, O'Keefe requests a ruling' 

24 State from introducing or using. such terms during the retrial, 

25 1/1 

26 

27 

2B 
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. . . . ....... ;~:i;}@;;:::.. . 
2 

3 
During the prior trial, the State introduced numerous photograph.$'Qtb'f:t.ji~l~g 0 

.; II ' ' ': ".:' ·,;:,.;/t:':: ~':;~+t:;;'~:\' '. 
Wh~marsh's body over defense objection, 3116/09 IT 267-68,3/18JOa;W;I;·:;.$S·9 

5 II (admitting exhibits 32-28, 40, 44-48, and 55.59), 126. However, the mEld'r~t~~~tb'jne~,
6 II' ,.. ., . ,..... ; .~.;~:;:; . 

Dr. BenJamin, admitted that none of the brUIses could be linked to the .lncld~:)f,1t'r.Sliiql.!l9· 

7 II Whitmarsh's death, Further, Whitmarsh bruised easily upon normal contiiibfb.'Etdi~~e o~· 
e JI her advanced ChThosis and Hepatitis C. 3/18/09 IT 115·16. Noneof.t~~;~~,~'il/.ta 

. ' '~" ,~,".':' \'~I"d'~ _'l-;; .. 

9 II life threatening and each could liave been inflicted by Whitmarsh ·1i~~~lii;otj.~DQ~e 
, . , ,.:.,o" ,~-,~,:.t • ",10', • , 

10 '/ person, 3118/09 TT 98·100, . m_~..:.:>?,:;;:::~;~t/I· -+-- __._..._ 
11 I: ·On app~~I,' C),K~~~h~I;~;g~d th~-dj~tricicourfs-'ruii~~')~mr*~;;"ih 

'. 

. t: ~:.' l,::~" : ,\,/,,_. 

12 'I Introduction of these photographs, However, having reversed on the:Jiiry;{o~&XCtio 
, ,: ,,~:-,~·,.~\,:,,~·,·~t;:-:'!,·' 

13 II issue, the Supreme Court declined to address O'Keefe's remaining issues,: '.' i /,< ... 
14 There is no foundation for any assertion that the bruises onwhitrrl~~~J.~Poo 

15 "ware caused by O'Keefe and were not the result of other incidents cO~til~~'~¥he 

16 "Cirrhosis of the liver medical condnion. Given the lack of foundationsribW;hiij~~~Xu 

, , ' .. '. /~.~: :>:':'/'~:_~.;:, '" 

17 'I betw~n the bruises and the events at Issue here, and their hlghlyj)ii?ju#;q~f.~n 

, . "-,"';-~'-;~.:,';'!>,;:,/;;:"~'---J-

1B "Inflammatory nature, this evidence should be excluded during the retrial:;:,'f1gS;~ip.~5;1 
. . . '.'" ';/-';'.::.;~:) ~!,>t::!~~:_- . .. 

19 "Townsend v. State, 103 Nev. 113, 117-18, 734 P.2d 705, 708 (1987).Ad@~~iR!1~fthi 
~ ... ,,', \' <,.,.",_=1,_,(,. 

20' II evidence would v!olate O'Keefe's constitutional right to a fairtrfal. so¢ats:i;!MAJii~r~4 . 
, .,',: -,,~_ -~':,~',~··:i>:·~.:· . 

21 II F,3d 1215, 1225-26 (10th Clr, 2003); Romano v. Oklahoma, 512 U,S. 1; 1~tl#$l~(. 

24 , ~: >t:::":~.~;~\~~:~~~f(:·:·: . 
During the previous' trial, the State introduced testimony frQril:ttM~~Bffilt!or 

.25 II . . . .- '·i.·': :,t,:,/./·."J:';';;· 

officer Hutcherson that O'KEiefe told him to "tum that nIgger music 6ff"'~n9;;#I~~t;~eni
26 II '.. ';:.1'., .. , ..,.-", .. ,...• 

listen to nigger music." 3/17109 TT 179, 251. This testimony came a~:a:s.tiffi~{qth 
27 II ''': ;'.':",,::.~~,:.;.:;. :)';'::::'i~/':' 

defense, and was the basis for a motion for mistrial. The state offer6dt,ah';i:iadill~.ha 
28 II . . : ':~:','{:~::i:!::·:~rt(::;~ '; 

reason as to why it believed the testimony to be relevant: .' .,: .;:'::;~.)~'~J~-i;:.-:. 

12,:: .~--!}!}![:!~,i/f,; 

refe'J~J~ig(~~;a;22 

23 ;;-::;:;-JA;-;:/"·,·' ~.:.':, " 
:J'U'P tUn:U,YfY "rSUi uy v nett!', .:_ "J ',:;··,~·r:~'·/ ~;';,:<':;, '; •.•.-' 

" ' 
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, .. ':. 

," " 
" ,. 

See State v. Rivera, 578 P.2d,13raUj31~f;{Mzj 

, ,I, 

" 

--+ '~)~t't~;' 
1 The intent and state of mind of the defendant before, d~ring ~nd:a~,:r.it~~~:: . 

murder, the stabbing of :nctorla, is .very ilT1porta~ to this ~se;Jn~:fitQ.t;s" ,
2 that he's angry, mean, Violent and IS spewing raCial slurs IS in tI1e,,~.,~'h" ,

opinion probative and relevant to the case. "., "C;.{c;,:::r ,',' 
3 , " ",'<~~:;'~~' 

3118/09 TT2·8, 
4 

O'Keefe raised the Issue of the improper introduction of this evldenc~:Q"'ilppesll.1
5 

However, the Suprame Court did not address the issue after determinil:tg:tha'ttreversal
6 II 

was warranted for the jury Instruction error. 
7 

In order to protect his due process right to a fair trial, O'Keefe r~ii~,~~~;fI(~~fria 
B 

ruling prohibiting the State from introdUCing such prejudicial eVid~hO~;/(m~rope~
9 

references to race can be so prejudicial as to result in a deni,al of 
10 

11 
, incident in any way involved racial enlmosity. Admission of the evideric:e'·WQt:/IQ,\ltjJ:lde~ 

12 /I ' , 
the trial fundamentally unfair, resulting in a denial of due proce~.:'TD'$,::.eYiqehcej 

13 

14 /I consti~utes evidence of bad character which would invite the jury to,'n~E;~~~:~~.,.,e~,' 
committed the charged offense because of his bad character, and thus,jts.~:t;l~r:rj~io~ 

15 '/WOUld be improper. NRS 48.045; Tavares v. state, 117 Nev. 725, 3QP;~~W~~~12'~Q 
16 

This evidence uniquely tends to evoke an emotional bias against O'l(geft§ 

17 II relevance to the Issues of tiliscase, Moreover, admission of this eVicie~~;~~B~fg~~~la\~
1S 

O'Keefe's First Amendment rights, Dawson v. Delaware, 503 U.S. 
19 

20 

21 

22 II During the testimony of Joyce Tolliver, she was permitted to testlfYi~~t;g1 

23 /I hearsay objection that her husband, Chanes, retumed froin O'Kee~is',~~~ttft{~~t;:;FI~ 


24 II said, "baby, he done killed that gin: 3/16/09 IT 196·99. The 


25 II st!:'ltement as an excited utterance. 


26 II However, the excited utterance heersay exception Is Justlfled by,tft~'CiQfi~ptth!if/ 


21 II a witness, having Just witnessed a startling event, is likely to truthful\~~,"~~1!~~n~ 

28 /lstill under the stress of excitement. 

13 
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--"-.-" ~~..---..~ ..-~.----.-~-

'~'" H --,,~,,---~-----,,~---,-~, -.-~- ~-· ••.• i'~:i~! ~--··~--..• 
1 111984) (the underlying rationale for excited utterance exception is that aWitjj~$,S:;'.haVin 

2 II just witnessed a startling avent, is unlikely to fabricate). Here, Charl$s¥¢i&ij~f¢i~'no
- : ~, .:.<.' :~';';;~_-;''':~:::~:'1;f::-,'', '. 


3 1/ witness any killing. His statement was clearly based on speculatloh,<:I~~~f§&' t 

.' "t', ," . ,,,,,~_ .. _:-, 

4 1/ admit such a statement for the truth of the matter asserted violates 6'Kee~i~';~gtlts ! 
-'r - ", ";{" - '. 

5 II confront and cross-examine witnesses under the Sixth and Fourteenth Am~ridm~hts 0
" '.. ,,' :'~ >:: i:',_ -,', 

. 'Ii " the United States Constitution, and under Article 1, Section 8.6f'tReJNevad 
, ",.,.,: :'~ ~'. _.,f",,: ',' <.' ' 

,',
7 "Constitution. 
8

•lI~tl~,l~~N
H. The. State should be precluded from introducing thr(juq~"i~,i;~~lcld 

10 II de~~'ve an expe~.~~ini~n .~~the~at.ure.~'.~~~~~els ~~~.".~~!.:,c,<~·~;~M~~r~ 

11 DUring the prior trial, the court allowed a police detective to testlff~'Q9~ffE[;rhl 


12 II opinion whether the wounds on O'Keefe's hands were defensive WoUh~~~;~h!i~::~IS! 
13 " denying O'Keefe the right to call his own expert to testify as to whetheroth"otth.~W6un 

. " ". ",::: \~:" .' .,'<;:1•.:,'";,''',' . 

14 II on the deceased could have been caused by an accident. Overaif,~bj~¢Uoh b 


. .;\~ ··",··(:!·;:·,,;r~~;::;?·:,.:,,: . 

15 II O'Keefe's counsel, Detective Wlldemann testified that in his experience~~~1~:~~~lCld 


. >. ~':'. \::Jt··}.~,,\>::.', ,;. ,;. 

16 Iidetective, it has frequently been the case that a suspect in a stabbingh~$c4~:~r~i 
. ,;. ',- i:~,::-,,;r''':I:T?f{/· " 

17 11fingers on the same area that O'Keefe had a cut on his hand. 3/18(~:1t~4~3::85. 

18 II O'Keefe's counsel objected qn the basis that the d~tectlve was not an:Jx~~hi~~ha 
' . .'r:·\ "'. -f \i':(:~.~Uli'(~l'. 

19 II happened in other cases is irrelevant. 3118109 TT 184, 3/19/09 TT 3.n,etdl$t!il!\(:eou
',: /'.l;"··,-¢"".·,,·.';~s . .'· ,," 

20 "overruled her objection, 3/1 BI09 TT 184, but later employed a differefit:i$ncij~Wti~n i 
, :"·;'''.~'~'~':;..·j·.::~,~:,7\··'-,' ,

21 II precluded a defense expert from testifying as to whether the crime$Cene;'s"g9~13

. ' .. '. ,- -,':~ ':~t:~~;t;·:i,··"· . 


. 22 "that the death might have been accidental. 3/19/09 TT 143-53. 
. .. ' -:,:~:·:~·:i::'~·:"~';~~i~.~;f.· .. :,' 


23 The defense expert, George Schiro, has extensive experienceas;~:l~r.~i:l$li. 

, :,~, ':;'.f:~r~>.':/;':;~·:'~,,',· ,. 

24 II scientist and crime scene reconstruction and he had previously testlfied;a~JdwtiSthe 

,:. ':~:,';:,:::-'::;?'/;i:.)J:~:";\'~;""" 


25 "wounds were defensive or accidental. The district court found thatt,ne~U~~W6~wa 

, .' .' r:.';,~~.:';::{r~;;;',,{-~":' '. , 


26 II beyond Schiro's expertise and beyond what was identified in his report: ,'jgH~~Z~etl 
. '..:<:}, }.:·.'i::,;~; '''::;;':~;'-''''.~', 

27 II challenged the district court's rulings on appeal, however. the Suprenie.~bo~Jf@~lil;1' . 
. ,.- ~~:'·:({<1;·~\:·~·',~;t~;,,"';(·.' 

28 II to address the issue having already determined to reverse on other grounqs;:/i'i.:"~,c~:: .... 

" ·;;~i1;~li!t 002292

mailto:Suprenie.~bo~Jf@~lil;1


Whether other suspects have cuts on their hands Is Irrelevantwiffi9~~:!((tiowing 

, 

.' 
-~-~----~----'~ 

, 

. I 

1 II 
2 how such cuts were received in each individual case. Moreover, 


3 II prejudicial because it indicates guilt is common where there are cUts~'n,lh;;'·h'~~~'''lm 

4 1/ to O'Keefe's, regardless of. the circumstances under which the Cut$Wl:!~',receiVedi 

5 /I Therefore. the State should be precluded from introducing such ~Yid~~;£~BrKeefJ 

16 

:: III'~:~=~~~h;:=~::;~:~~-:p::o~.E:J 


'6 /I further contends that the State's detective should not be a"owecitot~tlfYasl'to 
7 II opinion on the defensive nature of wounds without first establishingr 

,~ .~, ~'.,' 
, ',", .;, "', ..j,,~, ... 

8 II qualified to make such an opinion, Hallmark v, Eldridge, 189 P,3d 646 ("'161(,.:'20.08) 
. "~".' ,', >,.:;, '-: 

9 1/ he has been properly noticed as expert, To allow this otherwise usurps , . . ' ,',', 

10 llfunction and violates O'Keefe's constitutional rights to due process arida:fa1r,maL 

12 violate O'Keefe's rights of equal protection and due process.II 
13 

14 

15 

Evidence relating to the prior trial for open murder, the prior convictr0ti6f.$elt;orid-l 

19 already been once convicted, and the jury may improperly rely upon 
. . . ':" . '::"';',Y;:,"r"i~'",~~({ -; 

20 assessment of the base, Likewise, the jury may become prejudiced a~aio~~~~J:{~~II 
, ' : ,,~,:,~'(·.'·~;·:';;'.;~l~'~:!"~-:~~;. 

21 IJ appealing and not accepting the previous Jury's determination. Flnany,: th~:;,Ii;hQWledgei 

22 /I that O'Keefe appealed from his previous conviction may lead ttis':Jfihi',tti 

23 II diminished sense of responsibility since the prior jury did not have th$'t~t'WGtqj::ih 
24 II subject, .Q.t Geary v, State, 112 Nev. 1434~ 930 P.2d 719 (1996)(cqnC_~dt~Y,'~f!1E:1t 

2S II constitutional violation occurred when a death penalty jury was tOldthai't~~~M~~~"'n~ 
26 II would not be executed until he completed his first sentence of life 1I;\g1~C!(f~$,',th. 

. ~ . " I"." ... \ .... : . 

27 II created an intolerable danger that the jury minimized its role because'it~!i~~!!l~~~th 

2B II ultimate determination of death rested with others, such as the deferida~t;;Jfl~~~~ugh 

commutation, and the Parole Board, if it granted parole), 

15 
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II~, 114 Nev, 100, 952 P.2d 431 (1998). Here, O'Keefe should not befurthe 


II burdened by the violation of his rights during the previous trial, and to allow the fact o' 


II the previous trial. conviction, or appeal into evidence would taint his right to a faki'etrial. 


If CONCLUSION 

II Based on the foregoing, Brian O'Keefe moves this Honorable Court for ruling 

II precluding the State from introducing improper evidence and argument as set fort 

II above and requiring the State to cau1ion its witnesses regarding the same, 

/I DATED this 21 st day of July, 2010. 

. , 

PMricia Palm, Bar No, 6009 . 

1212 Casino Center Blvd, 

Las Vegas, NV 891 04 

Phone: (702) 386-9113 

Fax: (702) 386-9114 
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1 RECEIPT OF COPY 

2 
I, the undersigned, acknowledge that on this -4 day of ~ \ I • ~ -

3 11 2010, I received a true copy of the foregoing NOTICE OF MOTION ANDM~ON sJ 
DEFENDANT O'KEEFE TO PRECLUDE THE STATE FROM INTRODUCING A 

4 

.; I. '" ... 
TRIAL OTHER ACT OR CHARACTER EVIDENCE AND OTHER EVIDENCE WHIC 

6 II ... . 
IS UNFAIRLY PREJUDICIAL OR WOULD VIOLATE HIS CONSTITI)TlONA 

CLARK COUNTY DISTRICT ATTORNEY 

By: 

17 
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1110RDR F'lEO~ 
PALM LAW FIRM, LTD. 

2 II PATRICIA PALM, ESQ. SEP 3 8 f4 nH '10 .NEVADA BAR NO. 6009 
3 "1212 CASINO CENTER BLVD. 


LAS VEGAS, NV 89104 r'>l'f. .• 1/1 


II Phone: (702) 386-9113 \.C!~~~,...w ,t, t-1.::).- /, ,...... _,.\,-~ 4 
Fax: (702) 386-9114 Ci.fR~ . ~""'nURr 


5 II Email: P trioia. almlaw mail.eom 

Attorney for nan ae e 


6 " 

DISTRICT COURT 
7 CLARK COUNTY, NEVADA 

s 
CASE NO: C250630STATE OF NEVADA,

9 

DEPT. NO: XVIIPlaintiff,
10 

~_~lLU .. vS'-d'+UAiE:=~~==~='~=-- .~ ..,--.- .1 . 

BRIAN K. O'KEEFE,
12 .. TIME: 

Defendant. 
13 


14 


15 


ORDER GRANTING, IN PART, AND DENYING, IN PART, MOTION BY DEFENDANT 
16 O'KEEFE TO PRECLUDE THE STATE FROM INTRODUCING AT TRIAL OTHER 

ACT OR CHARACTER EVIDENCE AND OTHER EVIDENCE WHICH IS UNFAIRLY17 
PREJUDICIAL OR WOULD VIOLATE HIS CONSTIru110NALRIGHTS . 

18 

This matter having come before the Court on August 17, 19 and 20, 2010, on 
19 

20 II Notice of Motion and Motion by Defendant O'Keefe, to which an Opposition was filed b 

21 II the State, and the Court having heard argument and been fully advised in the prerrtises 

22 and good cause appearing therefore; 

IT IS HEREBY ORDERED that the Motion is GRANTED, in part, and DENIED, i
23 

24 II part. as follows: 

A As to the request to preclude the State from introducin25 

evidence showing that O'Keefe had claimed to Cheryl Morris that he could kli26 

anyone with a knife and had demonstrated how he would kill withknives:,Th27 


26 
 Court finds that this evidence is relevant to the issues in the case, and that i 

should be admitted; therefore, the Defendant's request is DENIED. 

1 
002297



1 


2 


3 


4 


5 


6 


7 


s 

9 


lO 


---cHc~ 

12 


13 


14 


l5 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


29 


- -------- --_.--

.' . .-_._.----, 
--~-~---~-~ ~.-------.- ~'-'~-'-~----

B. As to the request to limit the State to presenting th 

Judgment of Conviction for felony domestic battery with the redaction to omi 

reference to the concurrent sentence in another case, i.e., C207835: the .Cou 

finds such redaction appropriate; therefore, the Defendant's -request 

GRANTED. 

C. As to the Defendant's request to preclude the State fro 

introducing any evidence of a sexual assault allegation related to Defendanf 

prior burglary conviction: the Court finds such preclusion appropriate; therefore, 

the Defendant's request is GRANTED. 

D. As to the Defendant's request that the State be predl 
_ _ _ ._H' ..• : .·;cc-=-=:=c.."'C"--===:==-:C·=: . . ............ =:.' ••..-.~:..,-.:.--. 


from introducing the term 'Sexual Assault Kit" or making any reference to an 

sexual assault in the trial: the Court finds such preclusion warranted; therefore 

the Defendant's request is GRANTED, and the parties will instead reference th 

.kit as a • DNA collection kit: 

E. As to the Defendant's request that the State be preclude 

from introducing photogrephs of Victoria Whitmarsh's bruises: the courtfinlils tha 

the evidence indicates that blunt force trauma, which is consistent with .self. 

defense or an attack, is relevant to the issues in the case; therefore,th 

Defendant's request is DENIED. 

F. AS to the Defendant's request that the State be preclude 

from introducing any evidence of racial slurs by Defendant: the courtfirids s 
preclusion is proper; therefore, the request is GRANTED. 

G. As to the Defendant's request that the State be preclud 

from introducing the hearsay statement of Charles Tolliver 'Baby, he done kill 

that girl": the Court finds that such preclusion is warranted; therefore, th 
: 

Defendant's request is GRANTED and the State's will not introduce this hearsa 
statement. 
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Respectfully submitted by: 
19 II PA~ FIRM, LTD. 
2D 

21 

"IPATRICIA A. PALM 
22 111212 Casino Center Blvd. 
23 II las Vegas, NV 89104 

(702) 386-9113 
.. 

24 

25 

26 

27 

28 

H. As to the Defendant's request to preclude the State fro 

introducing through a homicide detective an expert opinion on the nature 0 

O'Keefe's wounds: the Court finds that the State has w~hdrawn its request t 

present the testimony as 'expert' opinion, however, the opinion of the officer i 

appropriate as a lay opinion; therefore, the defendant's request to preclude th 

opinion is DENIED. 

L As to the Defendant's request to preclude the State fro 

introduoing evidence regarding the prior trial, conviction or appeal: the Cou 

finds that such preclusion is proper; therefore, the request is GRANTED. .' . 

. ....,,_u""'"3: ...' ....~...--... -....... ......_..._-_ 
-. ! 

...-.' 

IT IS SO ORDERED this day of ~ust, 2010. 

MICHAEL P. VILLANI 


DISTRICT COURT JUDGE 


3 002299



~-~~-.-~-~ ~-.~~--~-.~~~-.-~~. ---..--.-~ 

---~~--- -~---- ~ ~~'~--'~'-'--~--- ~----~--.~~-~~ -

FfLEDii 
1 ROC SEP N 8 1j9 MI'lO

PATRICIA PALM 

2 State Bar No. 6009 
 r-..I__ i J IIPALM LAW FIRM. LTD. ~-;J."" *', "~"_"'_'_"""'-'"3 1212 Casino Center Blvd. eLEi)' "'.!~ rLas Vegas, NV 89104 

4 Office: (702) 386·9113 


Fax: (702) 386·9114 

5 patricia,paimlaw@£mail.com 

6 Attorney for Defen ant 


DISTRICT COURT 
7 

ClARK COUNTY, NEVADA 
8 

2 
10 

11 

STATE OF NEVADA. 

Plaintiff, 

CASE NO. C250630 
DEPT. NO. XVII . 

12 VS. 

13 BRIAN K O'KEEFE, 

14 Defendant. 

15. 
16 

RECEIPT OF COpy
17 

RECEIPT OF COPY of Order Granting, in Part, and Denyirigin Part, Motion by
18 
19 Defendant O'Keefe to Preclude the State from Introducing at Trial Other Act or Character 

20 Evidence and Other Evidence which is Unfairly Prejudicial or Would Violate his Constitutional 

21 Rights filed September 9,2010, is hereby acknowledged. 

DATED: fl.,.; ,2010.
22 

DISTRICT ATTORNEY!S OFFICE23 

~rlrfoJ~'24 
200 Lewis Av¥.3j Floor

25 Las Vegas, 1'Nt9155 
26 

27 
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ORIGINAL 
IN THE COURT OF ~tLItiLh.s OF FAIRFlBUl COUNTY, OlIIO.·· 

ZlIJ5 HAY.II Ml 9: II-.. "-,,, , '* 	 INCOMPUrf2ASTATB OP OHIO, 
J4"'1~ 'ftc-i(.,~ 

f!:/J~'-l f"\.\ r f!::m
Plaintiff, CLE<i' .. ;: '~:;OORTS Case No. 04-CR-237 


!=Alflf' r. i 1 (:", OHIO SETS 7006332198 

VB. JUOOE RICHARD E. BERENS
* 

BRIAN K. O'KEEFE, * ElI'l'RY OJ' SlII!ITBNCB 
DOB: 3-14-63 
SSN: 530-76-7555 * 

Defendant. 	 • 

Date of ConvictiOD. After Indictment filed August 6, 2004 
••_. ____ -.-:;=:o..~---:;;;;;=..:;;:;;::::--'-~':C~--'---- .""_.__,~_.____;':iIi;;;-:__._",.".. -- 

.. , Off'eltllemtd' IIegreej'Crtmiruil 	Non-Support of Depsndonts l"5 - 2 Counts 

Sentence 	 9 months in appropriate penal in.titution 

Concurrent on each Count 

Community Control Sanctions 

Crs4it for Fifty-Thr•• (53) Days· 


Fine. 	 -0
Costs 


on August 6, ~004, the Grand Jury met and issued a Two Count Indictment 

charging the Oefendant, Brian K. O'Keefe, with Criminal NonCSupport' of a 

Dependent on Two Counts, a viollltion of Ohio Revised Code Section 2919.21(A) (2) 

and (G) (1), being a felony of the Fifth Degree. 

On April 29, :l()OS, the Defendant entered a plea of "No Contest''', to ·the Two 

Count Indictment. 

on April 29, 2005, Jeffrey F. Bender, Special Assistant' prOllecuting 

Attorney, appeared on behalf of the State of Ohio, and the Defendant, Brian K. 

O'Keefe, appeared with his counsel, James A. Fields. The Defendant advised the 

Court that he was entering a plea of "No Contest" to Count one and Count Two of 

the Indictment. 

Prior to the Court' 6 acceptance of the Defendant' a plea, the· Court 

personally addressed the Defendant and advised the Defendant of 'all. the 
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information and rights required by Rule 11 ,of the Ohio Rules of Criminal 

Procedure. The Defendant indica~~~ to the Court that he understood these rights 

and waived them orally and in writinl'jr.' The Defendant further ,stated on the 

record that he is a citizen of the United States. 

The Court further advised the Defendant of the ssntence that, CCluld be 

imposed upon him in the event of a conviction of the offenses to which he was 

pleading. The Court advised the Defendant conoerning his eligibility for 

community control sanctions. The Court further advised the Defendant that 

violations of any community control sanction sentence could lead to a 'more 

res ti: :!:et~<mCttO:rr,'-.r"imIglU"- sanction;--or'a"priSon teriii':'"~" 

The Defendant indicated to the Court that he understood these rights and 

waived them orally and in writing. After a Statement of Facts from the State, 

the Court then determined and found the Defendant, Brian Ie. O'Keefe, 'Guilty to 

Count One and Count Two as charged in the Indiotment. 

The Court continued with sentencing. The Defendant orally and,~nwriting 

waived a separate sentencing hearing. The Defendant· s sentencing' was held 

pursuant to Ohio Revised Code 2929.19. Jeffrey P. Bender, Speoial AlisiBtant 

Prosecuting Attorney, and Attorney James A. Fields, counsel for t::,heDefendant, 

were present, as wae the 'Defendant, Brian K. O'Keefe, who was .afforded all 

rights, pursuant to Criminal Rule 32. The Court has considered the record, oral 

statements, any victim impaot statement, and presentence reportprepared;'aa well 

as the principles and purposes of sentencing under Ohio Revised Code 292~,11 and 

has balanced the seriousness and recidivislll factors of Ohio Revised Code 2929.12. 

The Court finds that the Defendant is Guilty on Count One and Count TWo of 

the Indictment and the Defendant has been convicted of two Counte of Cri,minal 

Non-Support of Dependents, a felony of the 5th degree, in violation ,.of Ohio 

Revised Code 2919.21(A) (2) . 
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The court sentences the Defendant to nine (9) months on each Count in the 

appropriate penal inst i tution to.~ served concurrent. The Court does" not impose 
.~ "'...
'.. . 

a fine. Defendant shall pay costs. ", 'ot 

The Court finds that the minimum sentence is not adequate" in this case. The 

Court finds that there was a continuous course of conduct over years creating a 

high child support arrears compared with the eupport order. Further." a minimum 

sentence would not adequately reflect the seriousness of the Defendant's conduct. 

After consideration of !t~h:e~f;a~c~t~o~r~s~:en:um::e:r:a:t:e:d~l~'n~~O~RC~!S~e:c~t:i:o~n~_~::~;~-~"~-:a~nd
2929.13, the court finds tb<tt impositio_ e-remiaining ;~~~':term is not 

mandatory or '--'at=this time, and that community control sanctions are 

-~-- '.,adequate to punish the Defendant. Specifically, and as indicated on . the. record, 

the Court finds that, 

1) Community control sanctions will adequately punish" che "Defe'lld,mt and 

protect the public because the factors against recidivism outweigh those 

indicating recidivism; and 

2) Community control sanctions do not demean the seriousriesfl"Cf the 

offense because the factors decreasing seriousness outweigh those. increasing 

seriousness. 
-

Wherefore, the Court OIWDS that community control sanctions be imposed, for 

not more than five (5) years, s1.lbject to the supervision of the Adultl?rob~J:ion 

Department under any terms and conditions that they deem appropriate. ,The 

Defendant shall immediately report to the Adult Probation Department any intended 

changes in addres s and/or employment. The Defendant shall abide by, all l'!ws, 

lncluding, but not limited to, the laws related to firearms and danget'6u" 

rdinances. The Defendant is allowed to leave the State of Ohio to return to Las 

19as, Nevada only. The Defendant has pending matters in Las Vegas and the Court 

11 review transfer in one hundred twenty (120) days. 
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The Court grants the Defendant fifty-three, (53) days credit fOr time served 

against Count One and Count Two s~n~ences. 
'...," ,', 

j, ••• 

The Court further OIUlBRS the De.tl!ndant to report to the Adult Probation 

Department, as required by the Department, and pay any supervision fees, pursuant 

to ORC Section 2929.18 (Al (4) . The Defendant shall pay the costs' of prosecution 

of this case as determined by the Fairfield County Clerk of Courts.' Judgment is 

hereby granted in favor of the State of Ohio against the Defenda~t' for said 

costs. The Defendant's bond shall be forfeited for costs and any remainder to 

the Defendant, Brian K. O'Keefe. 

-'"'~~"""t'l'-rsHPURnmR'40RbBRW"1;nat;- DefendanT- a!f-" a speclfIc- prov:fSlc;n"-"oI--Hs

sanctions shall pay his child support as follows: as ordered 'inDomestic 

Relatione Division of the Common Pleas Court, Case ~o. 92-DR-0367, shall maintain 

regular payments of current and arrears until arrears are satisfi'ed. Said 

payments shall continue as ordered unless modified by an order a! Domestic 

Relations Court. 

Coats to Defendant, Brian K. O'Keefe. 
-

um E. BERENS 

APPROVED BY: ClERK'S CIJ1IlFiCATE ' 
TIle $full) of Ohin, Falrfleld County, ss: '. ',' " 

' 0037109 I, !be widerslgned Clerk Qf Courts of said COUnl}'; h~rlibv iHlif'
;S~6ial Assist~~rosecutin9 Attorney Ill;!.t~? fore$ is o.true an:t come,! r.ony 01 Ilj~~,fi~Hlol '''" ,
Fairfield ~:y/CSEA -"~'~'frllad iYll/l,m& ...,,~JII.,I~ 

\r;mr.~ illY hand and official sealth~Lday llfNc.i. 20 ClJ 
James A. Fields 0040350 
Attorney for Defendant, Brian K. O'Keefe ".~~ 

BJ",,~i::,,~
, " D~puty 

• 

y F: Bender 
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IN THE COURll.lf CDMNON PLEAS OF FAIRAElD COu.. rv. OHID 

State of Ohio. 

COMMUNITY CONTROL. 


VS. STIPULAnONS AND AGREEMENTS 

. ",. ,..t'" 

Qteitb/k. tI,ka"c£ 
(. 

,~ 


Defendant eASE NO. Ut!1t ~Jg 


It appears to the satisfaction of the Court tllat the character of the Defendant and the 
circumstances ofthe case are such that the Defendant is not likely to engage in an offensive 
course of conduct, ifhe wiII conform to certain conditions set forth hereillafter, and the public 
good does not demand or require that said Defendant be immediately illClll'Cerated;·thereupon, the· 
execution ofsentence upon said Defendant is hereby suspended and said Defendant is placed on 
community control for a period o~ )'\lIIl'S if said Defendant agrees to accept the tenns. Stipulations 
and agreements ofsaid sanctions as stated hereinafter: 

1. You are not to leave the State ofOhio without the written COll1lel1t of the Court. ~__~.~..~..~._~".•. ~" _.,=... , ~ .... .. _.~~ .. n~"" .... 

2. You are to notify the Court before you change your address. 

3. You are to maintain regular employment. You are to fornish a good day'sworli: lhryour 

employer. You are not to quit yourjob nor change your employment without ,the prior 

consultation with, and approval ot: this Court. 


4. You are to support and care for yourselfand all other persons for whose support You 

are legally responsible. 


5. You are to maintain good behavior. conduct yourselfin a proper manner at all times, 

and obey aJllaws of the state, laws of the United States and all local laws. 


6. You are to be in your horne by ten o'clock every night and are DOt to leave 

before five o'clock in the morning unless your employment (as it appears in our recOrds) .. 

requires it. 


7. You are not, without the consent of the Court, to associate with persons ofbad 

reputation. those with criminal records. or anyone on Probation or Parole and you are not to 

associate with any person or persons who may cause you to weaken in your efforts to live an 

honest, law-abiding and useful life. 


.. 
8. You are to report to the Court in persoli as directed by your community control officer, 

{ Iffq, IlIfY NIIl!Jq" YO" are IlI1t1Ne IiJ rtpIJrt III tile 
(Tdepl.ollc 687-71140. 

Mr-.t ~ 
IIm4l11dlcated, c",.,,.,llllicll/e w/do tile C(HIJ 


Offu= NIitIr-1IeWJI. 
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9. You are nol to own or operate a motor vehicle or secure a driver's or operator's license 

without first obtaining the permission ofthis Court. Ifsuch pennission is granted, you shall 

immediately submit to this Court, for its records: (I) your operator's license, (2) the Certificate 

ofTitJe, (3) the license number, (4) the vehicle registration and (5) your insurance policy for any 

such vehicle. You are to notify the Court before any changes are made to the above and keep 

the Court informed ofsuch changes without delay. 


10. You are to pay a fine in the amount 0($ & plus the court costs. You 

are to make complete re$titution to all parties injured or damaged by your conduct..The amount 

ofrestitution, as determined by the Court, will include a poJIDdage fee of2%. Youwitl alSo pay .. 

supervision fees, as ordered by the Court not to exceed $50.00 per month. Your Community 

Conti'orofficer Will wolt out a payment schedule Willi you, which you Will be eiPCcl¢d fu ----""'~~-~~ 


follow. 


11. Defendant is to spend 0 days/months in the Fairfield County Jail. 

12. Defendant is to spend CJ days in Community Service. 

13. You are not to have any firearms or dangerous weapons or ordinance in your poSsession at 
anytime. 

14. You shall not provide false infonnation or withhold information from the Courter iuiy . 
Community Control Officer. . , 

15. You shall complete a literacy program, if requin:d, and obtain your bigh school diploma or 
GED ifyou have not graduated from high school. 

16. You will-comply with any changes or additiona/lcrms imposed upon you by agreement or 
order ofthe Court during the period of YOW' community control. The right to impoSe additions, 
special conditions and further instructions beyond the terms herein specified and outlined is fuUy 
and completely reserved to the Court. Such changes shall be in writing and shall be!.iome apart 
oflhe sanctions ofyour community control 
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17. You are not to become intoxicated.or.g6lo places where intoxicating beverages are sOld lIS a . 
major part oftheir business. You are not to nse n~tiC5, illegal or habit foming drugs withOut.a 
doctor's prescription. You are to avoid persons who possess, use or sell such drugs and places Where 
such drugs are illegally possessed, sold orused. 

18. You are ordered to submit to any type ofcounseling, testing and/or treatmeot, at your 

cost, lIS may be ordered by the Court or the Community Control Officer. Pursuant to 

Section 2949.11 ofthe Ohio Revised Code, Drug Testing fees will be paid directly to the 

County Probation Fund to offset the expense ofurinalysis testing. Testing fees shall be 

paid at the time ofeach test as administered. 


19. FOR SEX OFFENDERS. You will not have, possess, or view, any pornographic material,· 

including.adult or child pornography, either in print Com, video, or downloaded by computer, til incJude~=~".. 


---~ mateIial-sudt-asPlaytroy;Penurouse; or like matenaJs. Y011 Sliiitl Dot PosSeSs.m imy manner, pictu1eS- .- .. --- ..... 
ofcblldren under the age of 18. Further, you shall not photograph llDyperson under.the age <ifl8, 
under any circumstances. . 
You will participate in treatment as prescribed by Court approved treatment providers•.Yousball 
comply with all the trealment requirements. 
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STiPULATlONS AND AGREEMENTS 

A. I have read the ·Community Control Sanctions", I fully understand the terms thereof 

and I accept community control and agree to abide by the terms stated herein. 


m B. I fuRhemlQRlllf!l'" te fllll'mit tae-GoorI, 0fdle p6f36n i~f-~ty€OO~~~·~·~·"","===~-

in this Court and their agents appointed by them, to completely investigate and check my. 

activities. 


C. I furthermore oonsentto my being questioned by any probation officer and I consent to ' 

and shall submit to a se.m:h ofmyself, my property and my residence which inclUdes ' 

common areas within and areas within the residence that are exclllSive to me, at anytiine , ' 

by such officell!, 


D. I furthermore consent to any enl:iy into my motor vehicle as 10 the fact ofmyhaving been 

placed on Community Control by this Court. during the period ofmy community colltrol. 


E. I furthennore authorize any police officer or a person having charge of Community' Control 

matters who has knowledge ofor observes any violations oflbe terms ofmy CommUnity , 

Control, to apprehend me and take me into custody for said violations and present my case in a 

timely marmer before this Court. . ' . 


F. I furthennore agree, iflbe Court shan so direct, that I will submit myself to and cooperate 

with a psyehiatrist, medical doctor or other medical or psyehological specialist. I hefebyagree 

to pay fOf said services and I do hereby authorize and direct said doctor, psyehological. or olber 

medical specialist to submit a complete report ofhis findings, prognosis and recomlu~tions 


to this Court. 


G, I fuRher understand that failure to adhere strictly to the terms, stipulations and agreements of 
Community Control could result in the termination ofsaid Community Control and be ~ 
sentenced to a term in prison based upon my convicti()l1. , 

','! 

P8!lo4 

.',' 
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H. Special Conditions; 

\t ~f ..6$ (../¥ /'1-,;..f-05' .
(C _.. 0 J 

Signed in our presence; 

....-.~. 
I 

~fi~~'liitvZL .. : 
z~ ~ .... 

The Defendant herein, baving accepted Conununity Control Sanctioos, the stipulations and ... .. 

......... """",t """'" i,:-'byP"''''OO __ '.
I~:'f~.. 

Date: f'/z~ks ~4e~ 

Ju ge ... 

C!.8\lrS CERTIFiCi\fE 
Tl:D l;b;l, Df 011io, Fa!rf~ld CDlIllIy, $8: 

t til undtlS!gned eler!; of COUI1~ Qt SlIld ~Ol!n!y.II/'l!r"" ,,!riirl 
j';,'l',e foregoing Is a tm! ,"" , (rea r.O.DY QSJ,th J~·f.i::~L'.....

""-·-~·'J...LJ._I ill ..... S
'·"",~.t'1,""""",l.t . ,II I: ., I> rna: .It ~ ... ".•, 

;(:-:Z my hand u"d ofH~la. ~al thitll di\y Qt l\lf.l,l2n ~ 

~. 
0. k 01 ~;Pr! ~ ". - -. 

fly .~ .~ .. :". 
D3"lfy " _' ' 
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IN THE COURT OF tlDMQoN PLEAS, FAIRFIELD COUNTY, OHIO' 


ZOJS ~!:'l' 29 J'H. ~30 
 CASE NO. 04 CR 237 IN COMPI }TEF~ 
"0" ~. L"cn 'It 

t., ' 

I', 1\ LA ...1~i\ .. 

THE STATE OF Ol-MRH (·f CO:mTS.v,l"' ;; :'~" ";W)' 

vs. WAIVER UPON PLEA OF 
NO CONTEST 

BRIAN K. O'KEEFE, 

Defendant. 

I, Brian K. O'Keefe, being a citizen of the United States, do hereby admit and declare that I have 
been fully informed by the Court concerning the following matters: 

1. 	 My right to II jUl)' trial, my right to confront the witnesses who may appear against 
me, to have compulsory process for obtaining witnesses in my favor, and.myright 
to require the State to prove my guilt beyond a reasonable doubt at a trial where 1 
cannot be compelled to be a witness against myself. 

2, 	 If the Court accepts a plea ofguilty or no contest it must then proceed witbentet1ng 
judgment and sentencing, 

I understand that the maximum penalties are as follows: 

Having been advised of the above matters, I do hereby, in open Court, waive my right to II trial by . 
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jury and to require the State to prove my guilt beyond a reasonable doubt; my privilege againstself
incrimination; my right to confront the witnesses against me; and my right to have compulsory 
process to obtain witnesses in my bellI/ie.· With pennission of the Court, I hereby withdl'llw my 
former plea of "not guilty" and enter'~ plea of "n?iontest" to the crime as charged in the Indictment 
and as stated above. . 

No promises or threats bave been made to me by anyone to induce me to enter a plea or pleas of 
guilty to the offense(s) set forth above. . 

r!1,Jllll ,2005. 

/ 

Sigued this _..:.....:.... 

WITNESSES: 

l C 
)i } 

,/' 

-~-.-.-,:0:!;!f. L ~ Defendant /</1,' 
'/ 

,. 

CLERK'S CERTIFICATE 
ihc Stiltl QI Ollio, Fairfield CIlIIllIy, 00: 

I, Ih~ underslgn~~ Cletil of Courts of SIIld eoUllij, hereby ~rlirJ ". 
('i~~h~ for~going i§ a!ru! anjd correct oopy cl ~e O~J'MI......... . 

L.()l1l.U/L ...." IM6 >!!11l m....l1li}.'l ~ .. 

,:.:•• :::~~ my hMa una ottIC!~llIfflllhrP.,l d0y 01, '20'* 

~ 

",-.:u' 'Cilrk~~~,',' 
~~,~;;n,.,
By",... OIP!I!y' . .•. , 

" 

., 
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