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1 On January 7, 2011, O'Keefe 61ed and Served a Motion to Dismiss 

2 Grounds of Double Jeopardy Bar and Speedy Trial Violation and, alternatively, 

0 

3 Preclude State's New Expert Witness, Evidence and Argument Relating to Th 

Dynamics or Effects of Domestic Violence and Abuse. The same date, the Sta 

served on O'Keefe its pending Motion in Limine to Admit Evidence of Other Ba 

6 Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence Pursuant to N 

7 48.061. Both of these motions were set for argument before this Honorable Co 


8 on January 20, 2011. 


9 On January 13, the Court heard partial argument O'Keefe filed a Motion 


Preclude the State from Introducing at Trial Improper Evidence and Argument 

11 The Court denied O'Keefe's request to preclude the State from introducin 

12 evidence/argument to show that Whitmarsh testified "against him" in a prior Felon 

13 Domestic Battery Conviction in C207835, when in fact, she had recanted during he 

14 testimony and denied abuse. The Court denied O'Keefe's requests to preven 

witness Cheryl Morris from testifying that O'Keefe had killed people duri 

l~ military service, that O'Keefe had demonstrated how he would kill a person with 

17 knife, that O'Keefe had yelled at Whitmarsh, and the Court granted O'Keefe' 

18 request to preclude evidence tbat Morris locked ber bedroom door and that O'Keefj 

19 had been kicked out of his trailer. The Court also denied. O'Keefe's request 

prevent certain questioning and argument related to his expert witnesses, and th 

21 Court granted O'Keefe's request to preclude the use of his prior convictions fj 

22 failure to pay child support. The Court continued argument on the final i.ssu 

23 raised by O'Keefe: That the State should be precluded from arguing or introducin 

24 evidence related to domestic violence syndromes, effects or dynamice or the gener 

cause of fighting against domestic violence. That argument is set to be heard at th 

26 asme time as the other motions set for January 20, 2011. 

27 The original calendar call of January 18, 2011, has. been continued 

28 January 20, 2011, because whether O'Keefe's will or can go forward depends on th 

outcome of the Court's ruling on the pending motions. 

5 

"---_... _--- ­

002453



002454



002455



002456



002457



002458



002459



002460



002461



002462



002463



002464



002465



002466



002467



002468



002469



002470



002471



002472



002473



002474



002475



002476



002477



002478



002479



002480



002481



002482



002483



002484



002485



002486



002487



002488



002489



002490



002491



002492



002493



002494



002495



002496



002497



002498



002499



002500



002501



002502



002503



002504



002505



002506



002507



002508



002509



002510



002511



002512



002513



002514



002515



002516



002517



002518



002519



002520



002521



002522



002523



002524



002525



002526



002527



002528



002529



002530



002531



002532



002533



002534



002535



002536



002537



002538



002539



002540



002541



002542



002543



002544



002545



002546



002547



002548



002549



002550



002551



002552



002553



002554



002555



002556



002557



002558



002559



002560



002561



002562



002563



002564



002565



002566



002567



002568



002569



002570



002571



002572



002573



002574



002575



002576



002577



002578



002579



002580



002581



002582



002583



002584



002585



002586



002587



Page 1 

LexisNexis@ 

LEXSEE 


STATE OF OHIO, PLAINTIFF-APPELLEE vs. JASON K. BETTS, DEFEND­

ANT-APPELLANT 


No. 88607 


COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT, CUYA­

HOGACOUNTY 


2007 Ohio 5533; 2007 Ohio App. LEXIS 4873 


October 18,2007, Released 

SUBSEQUENT HISTORY: Discretionary appeal not 
allowed by Stale v, Bells, 117 Ohio St. 3d 1441. 2008 
Ohio 1279, 883 N.E.2d 458, 2008 Ohio LEXlS 777 
(2008) 
Post-conviction relief denied at Stale v. Bells. 2010 Ohio 
438, 2010 Ohio App. LEX1S 356 (Ohio Ct. App.. Cuya­
hoga County. Feb, 11. 2010) 

PRIOR HISTORY: [**1] 
Criminal Appeal from the Cuyahoga County Court of 

Common Pleas, Case No. CR-451845. 

DISPOSITION: AFFIRMED. 

COUNSEL: FOR APPELLANT: Robert L. Tobik, Esq., 
Cuyahoga County Public Defender, Cullen Sweeney, 
Esq" Asst. Public Defender, Cleveland, Ohio. 

FOR APPELLEE: William D. Mason, Esq., Cuyahoga 
County Prosecutor. Mark J, Mahoney, Esq., Pinkey S. 
Carr, Esq., Asst. County Prosecutor, Cleveland, Ohio. 

JUDGES: BEFORE: Dyke, J., Calabrese, P.J., Kilbane, 
J. ANTHONY O. CALABRESE, JR., P.J., and MARY 
EILEEN KILBANE, J, CONCUR, 

OPINION BY: ANN DYKE 

OPINION 

JOURNAL ENTRY AND OPTh'ON 

ANN DYKE,L 

--_ ...__...­

[.P I] Defendant Jason Betts appeals from his 
conviction for aggravated murder alleging felony mur­
der, two counts ofaggravated robbery, and firearm spec­
ifications. For the reasons set forth below, we affirm. 

[*P2] On May 14, 2004. defendant was indicted 
for two counts of aggravated murder with felony murder 
aIld three-year firearm specification, and two counts of 
aggravated robbery with one and three-year firearm 
specifications, in connection with the shooting death of 
David Reyes. Defendant pled not guilty and the matter 
proceeded to a jury trial on September 14,2005. In his 
opening statement, the prosecuting attorney told the jury 
that the state's evidence would [**2] snow that de­
fendant's girlfriend, Jessica Randleman, made an oral 
statement to police in which she indicated that defendant 
got rid of a gun during a pursuit for breaking and enter­
ing and that he hoped that the gun was not recovered 
"because it could tie bim to a lot of stuff." (Tr. 
1213-1214). Defense counsel moved for a mistrial, citing 
this statement and the prosecuting attorney's fuilure to 
disclose it prior to triaL At the bearing on this issue, 
Randleman denied making tbe oral statement and testi­
fied that she told the prosecuting attorney that the state­
ment was not true. The trial court denied the motion for a 
mistriaL 

[Op3] Defense counsel also moved for a mistrial 
after all of the evidence had been presented, and com­
plained that in his opening statement, the prosecuting 
attorney infonned the jury that Norman Pomales would 
testify, but Pornales was never called as a witness, (Tr. 
2503), The trial court denied this second motion fur a 
mistrial and the matter was submitted tn the jury for de­

002588
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2007 Ohio 5533, *; 2007 Ohio App. LEXIS 4873, .* 

liberations. The jury was ultiJrultely unable to reach a 
verdict and was discharged. 

[*N] A second trial to a death-qualified jury 
commenced on June 12, 2006. The state's evidence 
demonstrated that in ["3] the weeks preceding his 
death, the decedent drove a gold Buick Riviera with dis­
tinctive specialty "20 inch Polo" rims. At this time, he 
was also helping his friend Jeffrey Williams remodel 
Williams' mother's house. 

["PSI On October 8, 2002, Reyes left his vehicle 
on Cantor Avenue and went with Williams to meet 
friends at a bar. Later that night, Reyes was driven back 
to his car. Trisha Smith and Tina Maynard spoke to 
Reyes. After a few minutes, Tina observed someone 
walking in a nearby alley. Reyes said, nOh shit," and 
fled. The individual chased Reyes. Reyes slipped and rell 
and the other man caught Reyes by the back of the shirt, 
took out a gun and shot Reyes, killing him. Maynard 
then observed a man drive away in Reyes' car. 

["P6] Smith described the assailant as a dark 
complexioned African-American male, approximately 
5'6" or 5'5", with dread locks or braids. Police recovered 
a 9 mm shell casing from the scene. A few hours later, 
police recovered Reyes' car while responded to a call that 
an automobile was being stripped on Parkview Avenue, 
The vehicle was missing both passenger side tires and 
the wheels on the driver's side appeared to be replace­
ment wheelS. The distinctive Polo rims had been [**4] 
removed. Police obtained fmgerprints from the right 
front fender, three exterior windows and a CD case in­
side the car. 

[*P7] Smith believed that she saw the man again 
at Reyes' wake. In the ensuing weeks, she looked at ap­
proximately twenty photographs for police but could not 
identify the assailant. 

[*PS] On October 16, 2002, Jeffrey Williams re­
ceived a telephone call from Norman Pomales. Follow­
ing this phone call, Williams comacted investigators and 
investigators in turn identified a green Pontiac automo­
bile owned by Randleman. 

[*P9] By April 2003, police linked two of the 
fingerprints recovered from the right front fender of 
Reyes' car to defendant. The next month, Trisha Smith 
wa. shown a six-person photo array and indicated that 
defendant looked like the person but she could not be 
sure. Following a second photo array in April 2004, 
Smith identified defendant. That same month, Maynard 
identified defundant from a different six-person phot 
array but she stated that she could not be snre. At trial, 
Smith also identified defendant as the assailanl. 

[*PIO] In March 2003, Houston Foster turned 
over to police a 9 mm weapon he had found in the out­

...... - ........._-----­

door grill at his home located at 1371 East l85<th> 
Street Police [**5] later determined that defendant 
had been arrest at 1371 East 185<th> Street in March 
2003. In May 2004, police determined that a Browning 9 
mm weapon found in the grill at Foster's home fired the 9 
mm casing found at the crime scene and thar a live round 
found within the Brov;ning 9 mm was the same make 
and manufacture ufthe casing found at the crime scene. 

["P II] Police located defundant hiding in a closet 
at his parents' home. He denied ever seeing Reyes or 
Reyes' car. Defendant stated that Randleman is his girl­
friend. 

["PI2] Defendant presented the testimony of 
Solomon Fulcra, Ph.D. who testified that eye witness 
memories can be tainted by post-event information, that 
memories fade over tinle. that brief eye wimess observa­
tions are less accurate than observations involving longer 
exposure times, and that various factors including the 
presence of weapons and other stressful factors tend to 
render eye witness observations less accnrate. In addi­
tion, identifications of individuals from a different race 
tend to be le5.' accurate as same-raCe identifications. Fi­
nally, Fuleto opined that the presemation of a six-person 
photo array yields less reliable identifications than a se­
quemial presentation [**6] of photos. 

["PI3] The defense also presented the testimony 
of Officer Edward Csoltko who arrested defendant at I 
371 East 185<th> Street. According to Officer Csoltko, 
he reported to his dispatcher that the subject he was 
chasing was "possibly armed," and the report does not 
mention a gun but he believed that he did observe de­
fendant to be armed during the pursuit. He conceded, 
however, that it was possible that a second individual 
involved in this incident could have been the person he 
observed with a weapon. 

["P14] Defendant was subsequently convicted of 
the felony mnrder charge, both aggravated robbery 
charges, and the firearm specifications. Following the 
penalty phase ofthe trial, defendant was sentenced to life 
imprisonment withom the possibility of parole, plus a 
concurrent term of ten years for the aggravated robbery 
charges, and a single three-year term for the firearm 
specifications. Defendant now appeals and assigns 
twelve errors for our review, 

["P 15] For his fIrSt assignment oferror, defendam 
asserts that the trial court erred in denying his motion for 
a mistrial made in the first trial, which challenged the 
prosecming attorney's reference to Randleman's oral 
statement and Pomales' statement. [* "7J Defendant 
further asserts that "[b]ecause of the severity of the pros­
ecutorial misconduct which occurred during the fIrSt 
trial, the Double Jeopardy Clause bars his retrial" pur­
suant to Oregon v. Kennedy (J982), 456 US. 667. 102 S. 
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Ct. 2083, 72 L. Ed 2d 416, and he asks us to reverse and 
remand for a hearing as to this issue. 

[*PI6] With regard to our standard of review, we 
note that the granting or denial of a motion for mistrial 
rests in the sound discretion of the trial court and will not 
be disturbed on appeal absent an abuse of discretion. 
State v. Treesh, 90 Ohio St.3d 460, 2001 Ohio 4. 739 
N.E.2d 749; State v. lacona. 93 Ohio St. 3d 83, 200l 
Ohio 1292,752 N.E.2d 937. The granting of a mistrial is 
only necessary when the ends of justice so require and a 
fair trial is no longer possible. State Y, Franklin (1991). 
62 Ohio St,3d 118, 127. 580 N,E,2d 1, citing lIlinois v, 
Somerville (1973). 410 Us. 458, 462-463, 93 S. Ct, 1066, 
35 L.Ed2d 425, 

[*PI7] The denial of an evidentiary hearing is also 
reviewed for an evidentiary abuse of discretion. cr. Ab­
dus-Samadv. Bell (CA, 620(5),420 F.3d 614,626. 

['PIS] In this instance we f'md no abuse of discre­
tion, The prosecuting attorney's comments were made in 
opening statement and ['*8] closing argument and the 
jury was instructed that these were not evidence. Further, 
in light of the actual evidence linking defendant tn the 
home at 1371 East 185<tb> Street and linking the mur­
der weapon to this address, this court cannot say thaI the 
brief reference to Randleman's alleged statement ren­
dered a fair trial impossible, Similarly, we cannol say 
that the brief reference to Pomales' out-of-court state­
ment rendered a fair trial impossible. 

[*PI9] Moreover, we note that the state did not 
dispute the essence of the defendant's claims and asserted 
instead, that it thought Randleman's statement could 
come in as a prior inconsistent statement and Pomales's 
statement could come in as nonhearsay offered not for 
the truth of the matter asserted but tn explain subsequent 
conduct, we are unable to conclude that the trial court 
erred in failing to hold an evidentiary hearing. 

[*P20] As tn whether plain error occurred in 
holding the second trial, we note that we conduct de no­
vo review of a denial of a motion tn dismiss an indict­
ment on the grounds of double jeopardy, Tn re Ford (6th 
Cir, 1992), 987 F.2d 334, 339, 

[*P21] The Fiflh Amendment to the us. Constitu­
tion provides that no person shall "be subject [*'9] for 
the same offense to be twice put in jeopardy of life or 
Iimb,lt 

[*P22] In Oregon v, Kennedy. supra, the Supreme 
Court noted that the Double Jeopardy Clause affords a 
criminal defendant a valued right tn have his trial com­
pleted by a particular tribunal, but does not offer a guar­
antee to the defendant that the State will vindicate its 
societal interest in the enforcement of the criminal laws 
in one proceeding, 

[*P23) As an initial matter, this court notes that 
the first trial ended with a mistrial because the jury could 
not reach a verdict. Under R. C. 2945.36, this did not ter­
minate the original jeopardy. Accord Oregon v. Kennedy, 
supra, (noting that the Double Jeopardy Clause has been 
held not tn bar a retrial where there is a "manifest neces­
sity" for declaring a mistrial and that a "hong jury re­
mains the protntypical example" ofmanifest necessity), 

[*P24] In some instances, prosecutorial miscon­
duct may prevent a retrial. Typically mistrials for prose­
cutorial misconduct present possible double jeopardy 
implications where the defendant moves for a mistrial, 
the motion is granted and the double jeopardy implica­
tions of retrial musttnen be addressed. See, e,g., Oregon 
v, Kennedy. supra. Here, however, [*'10] this matter 
presents the somewhat unusual backdrop of potential 
double jeopardy implications following the denial of the 
motion for mistrial and the case is then retried following 
a hung jury, This exact scenario was addressed in United 
Statcs v, Gollamudi (Jan. 29. 1993). E.D,N, Ie No. 
CR-91-518, 1993 US. Dist. LEXIS 1402. 

['P25) The Gollamudt court considered the issue 
of the standard to be applied where the request for a mis­
trial was denied, the matter was tried to a hung j ury and a 
double jeopardy claim was then raised. The court con­
sidered the standard set forth in Oregon v, Kennedy. su­
pra, i,e" that retrial is barred only if the prosecutnrial 
misconduct was intended tn subvert the double jeopardy 
protections. that is where the government intended to 
"goad" the defendant into moving for a mistrial. The 
court also considered the standard set forth in United 
States v, Wallach (CA,] 1992), 979 F,2d 912, in which 
the court held that where a defendant had suffered "no 
impainnent" of his valued right to have his trial com­
pleted by a single tribunal retrial is belTed only where the 
misconduct of the prosecutnr is undenaken to prevent an 
acquittal that the prosecutor believed was likely to occur 
in the absence of such ,*'1 I] misconduct. Ultimately, 
the court concluded that a prosecutor's misconduct, no 
matter how egregious, will not bar a subsequent retrial as 
long as the prosecutor did not act with the specific intent 
either to inspire a motion for a mistrial, or to obtain a 
conviction where an acquittal was likely, 

[*P26] Accord State v, Loza. 71 Ohio SUd 61, 
70, 1994 Ohio 409, 641 Iv.E.2d J082. "Only where the 
prosecutorial conduct in question is intended to 'goad' the 
defendant into moving for a mistrial may defendant raise 
the bar of double jeopardy to a second trial after having 
succeeded in aborting the first on his own motion," Mere 
negligence will not suffice tn show intent tn provoke a 
mistrial. Siale y, GirlS (1997), 121 Ohio App.3d 539, 
553, 700 N.E,]d 395. 
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['P27) The trial court's finding regarding whether 
the prosecuting attorney intended to cause a mistrial is a 
finding of f.lct which is accorded great deference. Ore­
gon v. Kennedy, 456 US aJ: 675. A reviewing court may 
consider the following factors in determining whelber the 
required intent to provoke a mistrial existed: (1) whether 
Ibere was a sequence of overreaching prior to the single 
prejudicial incident; (2) whether the prosecutor resisted 
or ["12) was surprised by the defendant's motion for 
a mistrial; and (3) the findings of Ibe trial and appellate 
courts concerning the intent of the prosecutor. SIaJ:e v. 
Girts, supra. 

[*P28] A hearing is necessary only if Ibere existed 
a genuine issue in the mind of the trial court concerning 
the prosecutor's intent. United Stales v. Wentz (C.A, 4 
1986), 800 F.2d 1325, 

r'P29] After reviewing the record, we find no 
plain error in proceeding to the second trial, The record 
reveals that Ibe prosecuting attorney believed that 
Randleman had made the oral statement about defend­
ant's fears of discovery of the gun to investigating offic­
ers, and that he believed that he could impeach Randle­
man with the prior statement under Evid.R. 607, Moreo­
ver, tbere is absolutely no indication ofan intent to goad 
the defense into moving for a mistrial, no evidence of a 
sequence of overreaching prior to this incident, and the 
prosecutor resisted or was surprised by the defendant's 
motion for a mistrial. Likewise, the record reveals that 
the prosecuting attorney believed that Pomales' 
out-of-court statement was not hearsay, and offered it to 
show the subsequent conduct of officers in relation to 
Randleman and her car, There is [·'13] absolutely no 
indication of an intent to goad the defense into moving 
for II mistrial, no evidence of a sequence of overre"",hing 
prior to this incident, and the prosecutor resisted or was 
surprised by the defeudant's motion for a mistrial. The 
prosecutor's actions did not operate to bar the retrial as 
the prosecutor did not acl with the specific inlent either 
to inspire a motion for a mistrial, or to obtain a convic­
tion where an acquittal was likely, 

[*P30j The first assigament of error is without 
merit 

[Op31] For his second assigrunent of error, de­
fundant asserts that the trial court erred in refusing to 
suppress the eyewitness testimony of Trisha Smith be­
cause, he claims, the identification was the result of un­
necessarily suggeslive pretrial identification procedures, 
Specifically, defendant complains that Smith was shown 
a photo array which featured a photO of defendant with a 
darker complexion than the other subjects, 

[*P32] When a witness has been confronted with 
a suspect before trial, due process requires a court to 
suppress an identification of the suspect if the confronta­

tion was unnecessarily suggestive of the suspect's guilt 
and the identification was unreliable under all the cir­
cumstances. Siale v. Waddy (1992), 63 Ohio St.3d 424, 
438, 588 N,E,2d 819, r** 14] citing Manson v. 
Brathwaite (1977), 432 US, 98, 116, 97 SCt. 2243, 
2254, 53 L.Ed,2d 140, 155, and Neil v. Biggers (1972), 
409 US. 188, 196-198, 93 S,C!, 375, 381-382. 34 
L.Ed.2d 401,410-41 /, 

['P33] The defendant bears the initial burden of 
establishing Ibat Ibe photographic identification proce­
dure was unnecessarily suggestive, If Ibe defendant 
meets Ibis burden, Ibe court must consider whether the 
procedure was so unduly suggestive as to give rise to 
irreparable mistaken identification. Stale v, Wills (1997), 
120 Ohio App.3d 320, 324-325, 697 N.E.2d 1072, citing 
Manson v. Brathwaite, supra, 

['P34] The court must determine whether the 
photographic identification procedure was "so impermis­
sihly suggestive as to give rise to a very substantial like­
Iihood of irreparable misideutificatioll," Simmons v. 
United StaJ:es (1968) 390 U.S. 377, 384, 19 L.Ed.2d 
1247,88 S c/, 967. 

[*P35] However, no due process violation will be 
found where an identification is instead the result of ob­
servations at the time of the crime and does not stem 
from an impermissibly suggestive confrontation, Cole­
man v. Alabama (1970), 399 US I, 5-6, 90 SCt. 1999, 
2001, 26 L,Ed2d 387, 394. 

[*P36j A court must consider the following rec­
tors ['*15] with regard to potential misidentification: 
"the opportunity of the witness to view the criminal at 
the time of the crime,lbe witness' degree of attention, the 
accuracy of the witness' prior description of the criminal, 
the level of certainty demonstrated by the witness at the 
confrontation, and the length of time between the crime 
and the confrontation ...." Neil v. Biggers, supra. 
(1972). 409 US 188, 199-200, 34 L.Ed.2d 401, 93 S,C/, 
375, The court must review these filctors under the total­
ity of the circumstances. ld. Even if Ibe "identification 
procedure may have contained notable flaws, this factor 
does not, per se, preclude Ibe admissibility of the identi­
fication," StaJ:e v. Merrill (1984), 22 Ohio App.3d 119, 
121, 22 Ohio B. 320, 489 N,E,2d 1057; Slate v. Moody 
(1978155 Ohio St,2d 64, 67, 377 N.E.2d 1008, 

['P37] In this matter, we cannot conclude that the 
trial court erred in denying the motion to suppress. The 
evidence demonstrated that immediately following the 
shooting, Smith described the assailant as a dark com­
plexioned African-American male, approximately 5'6" or 
5'5", with dread locks or hraids, Smith believed that she 
saw the man again at Reyes' wake. In the ensuing weeks, 
she looked at ["16] approximately twenty photo­
graphs for police but could not identifY the assailant. In 
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May 2003, she was shown a six-person photo array and 
indicated that defendant looked like the person but she 
could not be sure, All of the foregoing strongly suggests 
that Smith's identification is instead the result of obser­
vations at the time of the crime. Moreover, there is noth­
ing to indicate that the identification procedure was un­
necessarily suggestive. A six-person black and white 
photo array was presented. The men have comparable 
facial hair, and hair styles. We cannot accept defendant's 
claim that his complexion is darker than the others so as 
to isolate his identity and we also reject defendant's con­
tention that his photo is the only one consistent with 
Smith's description. The photo array was well-constituted 
and not impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification. 

['P38] This assignment oferror is without merit. 

[*P39] For his third assignment of error defendant 
asserts that the trial court violated his rights under the 
Confrontation clause by determining that she was una­
vailable under EvidR. 804, and permitting the state to 
introduce Randleman's ["17] testimony at the first 
trial. 

[*P40] A testimonial statement from a witness 
who does not appear at trial is inadmissible against the 
accused unless the witness is unavailable to testify and 
the defendant had a prior opportunity to cross-examine 
the witnessed. Crawford v. Washington (2004), 541 Us. 
36,124 S. Ct. 1354, 158 L.Ed 2d 177. EvidR. 804(A)(5) 
defines the initial requirement of unavailability in the 
following manner: 

['P41] "'Unavailability as a wimess' includes situ­
ations in which the declarant: 

['P42] "(5) is absent from the hearing and the 
proponent of his statement has been unable to procure his 
attendance (or in the case of a hearsay exception under 
subdivision (13)(2), (3), or (4), his attendance or testi­
mony) by process or other reasonable means. ' , , " 

['P43] A wimess is not considered unavailable 
unless the prosecution has made reasonable efiorts in 
good faith to secure his presence at trial. State v. Keairns 
(1984), 9 Ohio St.3d 228, 230,9 Ohio B. 569, 460 N.E.2d 
245. "A showing of unavailability under EvidR 804 
must be based on testimony of witnesses ratherthan 
hearsay not under oath unless unavailability is conceded 
by the party against whom the statement is being of­
fered." ld. at 232. 

['P44] In this matter, ["18] Randleman was 
under subpoena and a bench warrant was issued for her 
appearance at trial but she was absent from the proceed­
ings. The prosecuting attorney was unable to procure her 
appearance and he played a voice mail message from 
Randleman for the trial court in chambers in which 

Randleman indicated that she had received her subpoena 
and was aware of the court date but expressed notice, 
transportation and other issues. In another phone call to 
the attorney's personal cell phone, she indicated that she 
would be available on Tuesday and needed a ride. The 
prosecutor then related that the Elyria Police and Sher­
iffs Deputies had gone to her home on numerous times 
to locate her, and spoke to a woman taking care of 
Randleman's children who stated that she did not know 
when Randleman would return. The record supports the 
trial court's finding that the state did make a reasonable 
good-faith effort, including numerous attempts by law 
enforcement, to secure her appearance. Cf State v. Smith 
(1990),49 Ohio St.3d 137,551 N.E.2d 190 Although the 
state's evidence was not under oath, defense counsel does 
not appear to have objected to the informal in chambers 
proceeding. 

['P45] In any event, we conclude [*'19] that 
admission of this evidence was harmless beyond a rea­
sonable doubt in light of the actual evidence linking de­
fendant to the home at 1371 East 185<th> Street and 
linking the murder weapon to this address, the evidence 
of defendant's fmgerprints on Reyes' car, and the identi­
fication evidence. c:l State v. Coma (August 14, 2000), 
Columbiana App. No. 99 CO 8, 2000 Ohio App. LEXIS 
3683. 

['P46] This assignment oferror is overruled. 

['P47] For his fourth assignment of error, de­
fendant complains that his convictions are not supported 
by sufficient evidence. 

['P48] When reviewing the sufficiency of the ev­
idence, an appellate court's function is to examine the 
evidence admitted at trial to determine whether such ev­
idence, if believed, would convince the average mind of 
the defendant'S guilt beyond a reasonable doubt. State v. 
Thompkins (1997), 78 Ohio St.3d 380, 386, 1997 Ohio 
52, 678 N. E.2d 541. The relevant inquiry is whether, 
after viewing the evidence in a light most favorable to 
the prosecution, any rational trier of fact could have 
found the essential elements of the crime proven beyond 
a reasonable doubt. Id. 

['P49] The essential elements of felony murder 
are set forth in R.C. 2903.01 (8) as follows: 

['P50] "(8) No person shall purposely cause the 
["20] death of another or the unlawful termination of 
another's pregnancy while committing or attempting to 
commit, or while fleeing immediately after committing 
or attempting to commit, kidnapping, rape, aggravated 
arson, arson, aggravated robbery, robbery, aggravated 
burglary, burglary, terrorism, or escape." 

['PSI] The elements ofaggravated robbery are set 
forth in R.C. 2911.01 as follows: 
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['PS2] n(A) No person, in attempting or commit­
ting a theft offense * * • shall do any of the following: • 
• * (3) Inflict or attempt to inflict, serious physical hann 
on another. It 

[*PS3] The Supreme Court has repeatedly rejected 
the argument that there is no aggravated robbery when 
the victim's property is taken after he is murdered. The 
court has stated: 

[*P54] H[T]he victim ofa robbery, klUedjust prior 
to the robber's carrying off [his] property, is nonetheless 
the victim of an aggravated robbery. The victim need not 
be alive at tbe time of asportation. A robber cannot avoid 
the effect of the felony-murder rule by first killing a vic­
tim, watching [him] die, and then stealing [his I property 
after the death." 

[*P55] State v. Smith (1991), 61 Ohio St.3d 284, 
290, 574 N.E.2d 510. Accord State v. Rojas, 64 Ohio 
St.3d 131, 139, 1992 Ohio 110, 592 N.E.2d 1376. 

[*P56] ['*21] In this matter, the state's evi­
dence demonstrated that defendant chased Reyes down 
and shot and killed him then fled in Reyes' car. The car 
was stripped of its rims and defendant's fingerprints were 
found on the fender, despite defendant's statement to 
police that he did not know Reyes and had never seen his 
car. In a prior arrest, defendant was also linked to 1371 
East 185<th> Street, the location from which the murder 
weapon was recovered. In light of the foregoing,. we 
conclude that this evidence, if believed, would convmce 
the average mind of defendant's guilt of the offenses be­
yond a reasonable doubt. Cf. State v. Scott, 101 Ohio 
SUd 31, 2004 Ohio /0, 800 N.E.2d 1133. 

[*P57] This assignment oferror is without merit. 

['PSg] For his fifth assignment of error defen?ant 
complains that his convictions are against the manIfest 
weight ofthe evidence. 

[*P59] In evaluating a challenge to the verdict 
based on manifest weight of the evidence, the court, re­
viewing the entire record, weighs the evide~ce and all 
reasonable inferences, considers the credIbIlIty of WIt­
nesses and detennines whether in resolving conflicl~ in 
the evidence, the jury clearly lost its way and created 
such a manifest miscarriage of ["22] justice that the 
conviction must be reversed and a new trial ordered. 
State v, Thompkins. supra. The discretionary power to 
grant a new trial should b~ exercise~ only in !he ex~p­
tional case in wbich the eVIdence weIghs heavdy agamst 
the conviction, Id at 387, 

['P60] As explained by the Ohio Supreme Court: 

[*P61] "Weight of the evidence concerns 'the in­
clination of the greater amount of credible evidenc .. of­
fered in a trial, to support one side of the issue rather 

than the other. It indicates clearly to the jury that the 
party having the burden of proof will be entitled to their 
verdict, if; on weighing the evidence in their minds, they 
shall find the greater amount of credible evidence sus­
tains the issue which is to be established before them. 
Weight is not a question of mathematics, but depends on 
its effect in inducing be lief.'" Id. 

['P62] The evidence in this matter indicated that 
defendant was arrested at 1371 East 185<th> Street sub­
sequent to the instant offense, and the owner of this 
home found the weapon used to kill Reyes hidden in his 
grill. The evidence also indicated that defendant was 
identified as the assailant, that his fmgerprints were 
found on Reyes' car, and that the car was stripped 
['023] of its speeialty rims, From the foregoing, we 
cannot say that the jury lost its way in convicting de­
fendant of the offenses. This claim is without merit 

['P63] For his sixth assignment of error, defend­
ant asserts that The State of Ohio violated his constito­
tional rights to equal protection by using its preemptory 
challenges to strike Afiican-Americanjurors. 

[*P64] In Batson v. Kentucky (1986j 476 u.s. 79, 
106 S.C!. 1712, 90 L.Ed2d 69, the United States Su­
preme Court held that the Equal Protection Clause ofthe 
Fourteenth Amendment prohibits the use of peremptory 
challenges in a discriminatory manner to exclude poten­
tial jurors solely on account of their race, Batson created 
a three-pan test for detennining whether a prosecutor's 
use of a peremptory challenge is racially motivated. 
First, a defendant must make a prima facie sbowing of 
intentional discrimination by demonstrating that the state 
has used peremptory cballenges to exclude potential ju­
rors on the basis of race. Id. at P31, The defendant must 
point to facts and relevant circumstances which raise an 
inference that the prosecutor used the peremptory chal­
lenges to exclude jurors on account of their race. rd.; see, 
also. State v. Jordan, 167 Ohio App.3d 157, 2006 Ohio 
2759,854 N.E.ld 520, [*'24J citing BaLwn. 

[*P65] Once a defendant makes a prima facie case 
ofdiscrimination, the burden shifts to the state to provide 
a race-neutral explanation for the peremptory challenge. 
[d., citing Hernandez v. NI?W York (1991), 500 U.S. 352, 
111 S.Ct. 1859, 114 L. Ed 2d 395. "The state's explana­
tion need not rise to the level of a 'for cause' challenge; 
rather, it need only be based on a juror characteristic 
other than race and not be pretextual." Id The issue is the 
mcial validity of the prosecutor's explanation; unless a 
discriminatory intent is inherent in the prosecutor's ex­
planation, the reason offere<l will be deemed mee neutral, 
See Purkett v. EIem (1995), 514 U,s, 765, 767-768, 115 
S. Ct. 1769, 1771, 131 L.Ed2d 834, quoting Hernandez 
v. New York, supra, 

----_................. .
~~-­
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[*P66] The court's finding that the state had no 
discriminatory intent in excluding the juror will not be 
reversed unless it is clearly erroneous. State v. Hernan­
dez (1992), 63 Ohio St. 3d 577, 582, 589 N.E.2d 1310, 
1313. 

[Op67] In this matter, the state used a preemptory 
to strike Juror Jeffries, an African-American. The state 
explained that she stated that she did not want to be 
there, (see Tr. 3433, 3438), and she had a problem put­
ting people [**25] in jail. This was a race-neutral ex­
planation, and there was no showing of pretext. Another 
African-American remained on the panel. We find no 
error in connection with this preemptory challenge. 

[*P68] For his seventh assignment of error de­
fendant asserts that the trial court erred in failing to con­
duct an in-camera review of Det. Beamon's report pur­
suant to Crim.R. 16(8)(1)(g). 

[*P69] Those portions of police reports reeording 
the officer's personal observations and recollections of 
the events are subject to scrutiny under Crim.R. 
16(8)(1)(g); Slale v. Jenkins (1984), 15 Ohio St.3d 164, 
15 Ohio 8. 311, 473 N.E.2d 264. Those portions which 
recite matters beyond the witrless' personal observations, 
such as notes regarding another witness' statement or the 
officer's investigative decisions, interpretations and in­
terpolations, are privileged and excluded from discovery 
under Crim.R 16(8)(2). Id. 

[*P70] Before a writing can be considered a wit­
ness's "statement," it must he demonstrated that the wit­
ness prepared, signed, or adopted the statement or that it 
is a continuous narrative made by the witness. State v. 
Cummings (1985), 23 Ohio App. 3d 40, 23 Ohio B. 84, 
491 N.E.2d 354, Reports or notes taken by a police of­
ficer during an interview [*026] with a victim or wit­
ness in a case are not considered a statement for the pur­
poses of Crim.R. 16(B)(I)(g) and are not subject to an in 
carnera inspection within the meaning of 
Crim.R.16(8)(1)(g). Slale v. Washington (1978), 56 Ohio 
App. 2d 129, 381 N.E.2d 1142; Slale v. Walls (June 4, 
1998), Cuyahoga App.No. 72863, 1998 Ohio App. LEXIS 
2410; State v. Spraggins, Cuyahoga App. No. 87256, 
2006 Ohio 5739. The Washington Court noted that "*** 
the word 'written' in this context does not refer to notes 
made by a detective talking to a witness during an inves­
tigation. The word 'written' refers to a writing made by a 
witness or by somebody else at the witness' direction." 
56 Ohio App.2d at 132-133. See, also, Slate v. Henry 
(1987), 37 Ohio App. 3d 3. 523 N.E.2d 877. 

[*P7]] In this matter, there is no indication that 
the documents at issue constitute I'statements'l within the 
eontemplation of Crim.R 16, Det. Beamon was not pre­
sent at the scene of the shooting, and the documents at 
issue were not his statement or narrative. There is abso­

lutely no indication that the officer was present for any 
of the defendant's conduct or that he made any observa­
tions pertaining to the actual commission of the offense. 
Rather, the officer became [*027] involved with this 
matter after commission of the offenses and in the 
months following the shooting, he spoke to witnesses 
regarding the witnesses' observations. The documents are 
investigative reports and not witness statements, 

[*pn] Defendant herein relies upon Spraggins, 
supra for support herein. In that case, the officer whose 
statement was at issue was a member of the unit that 
participated in the "buyfbust" of the defendant, was pre­
sent for the transaction at issue and made personal ob­
servations of the defendant's conduct. Spraggins is 
therefore completely distinguishable from this matter. 

[*P73] Insofar as the defense sought to review the 
statement because the detective used it to refresh his rec­
ollection, the trial court was vested with discretion in 
making this ruling, Evid.R. 612, and we find no abuse of 
discretion as the trial court determined that those por­
tions were turned over to the defense. (Tr. 4200). 

This claim lacks merit. 

[*P74] For his eighth assignment of error, de­
fendant claims that the trial court erroneously instructed 
the jury as to the offense of aggravated robbery, Specifi­
cally, he challenges that portion which indicate that the 
violent act "must occur as part of the sequenee [0*28] 
of acts leading up to, occurring during or inunediately 
subsequent to armed robbery and that the death was as­
sociated with the armed robbery." 

[*P75] As an initial matter, we note that this por­
tion of the instruetion pertained to the charge of at­
tempted aggravated robbery. We further note that no 
error was recognized in connection with this instruction 
in State v. Andrews (May 4, 1995), Cuyahoga App. No. 
67370, 1995 Ohio App. LEXIS 1859. 

[*P76] We reject this claimed error. 

[*P77] Within his ninth assigmnent of error, de­
fendant asserts that his trial counsel was ineffective for 
failing to object to the aggravated robbery instruction, As 
we have rejected the underlying challenge to the jnry 
instruction, the claim of error premised thereon must 
likewise fail. State v, Henderson (1988), 39 Ohio St.3d 
24,33,528 N.E.2d 1237. 

[*P78] For his tenth assigmnent of error, defend­
ant maintains that the trial was tainted by prosecutorial 
misconduct. 

[Op79] The test for prosecutorial misconduct is 
whether the prosecutor's conduct at trial was improper 
and prejudicially affected the substantial rights of the 
defendant. State v. Lott (1990), 51 Ohio St.3d 160, 165, 

- -~---~---
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555 NE.2d 293. A prosecutor's conduct during trial 
cannot be grounds for error unless the conduct [**29] 
deprives the defendant of a fair trial. State v. Apanovitch 
(1987), 33 Ohio St.3d 19, 24, 514 N E.2d 394. To de­
termine if the alleged misconduct resulted in prejudice, 
an uppellate court should consider the following mctors: 
"(I) the nature of the remarks, (2) whether an objection 
was made by counsel, (3) whether corrective instructions 
were given by the court, and (4) the strength of the evi­
dence against the defendant." Stale v. Braxton (1995), 
102 Ohio App.3d 28, 41, 656 NE.2d 970, Additionally, 
the appellate court should consider whether the alleged 
misconduct was "an isolated incident in an otherwise 
properly tried case." 1d. 

['P80] Defendant complains that the prosecuting 
attorney noted that he was unemployed, that he breaks 
intO houses, that the jurors should use lbeir common 
sense in evaluating eyewitness identification, and that he 
misrepresented the evidence of record, 

['PSI) The reference to a defendant's unemployed 
status was determined not to amount to prejudicial pros­
ecutorial misconduct in Siale v. Siler, Ashland App. No. 
02 COA 028,2003 Ohio 5749; vacated on olber grounds 
Siler v. Ohio (2004),543 US. 1019, 125 S.Ct 671, 160 
L.Ed,2d 494. 

[*P82] The comment that defendant breaks into 
["30) houses had only a loose association to the evi­
dence as the state demonstrated that defendant was ar­
rested following a report of a break-in. We cannot con­
clude that this isolated comment prejudicially affected 
defendant's substantial rights, as the jury was repeatedly 
informed that the comments were not evidence. 

["P83] The reference to jurors using their com­
mon sense bas been determined to be neither prosecuto­
rial misconduct nor plain error. See Toledo v. Moore, 
Lucas App. No. L-02-1288, 2003 Ohio 2362. 

[*P84] As to lbe claims Ibat the prosceutor com­
mitted misconduct by distorting evidence of record, we 
note that Dabney's fingerprints were evaluated (Tr, 
4231), the similarity of the rims taken from Reyes and 
later put on Randleman's car was established, both Smith 
and Maynard did identifY defendant as the assailant. We 
therefore are unable to conclude that the prosecuting 
attorney caused prej udicial error in connection wilb these 
remarks. Cf. State v. Daoud, Montgomery App. No. 
19213,2003 Ohio 676. 

[*P85] We reject this assignment oferrOr. 

[*P86] For his eleventh assignment of error, de­
fendant asserts that the trial court erred in failing to per­
mit his trial counsel to argue lbe existence of residual 
doubt ["3l] in the penalty phase of the trial. 

[*P87] In Franklin v_ Lynaugh ([988), 487 US. 
1M, 188, 108 SCt. 2320, 2335, J()I L.Ed,2d 155, 175, 
the Court held that states are not required to allow a de­
fendant the opportunity to argue residual doubt a,q a mit­
igating circumstance. The court stated that residual doubt 
did not have to be considered as a mitigating factor be­
cause it was not relevant to the defendant's character, 
record, or any circumstances oflbe offense. Accord Stale 
v. McGuire, 80 Ohio SUd 390, 1997 Ohio 335, 686 
N,E,2d 1112, 

["PSS] For his final assignment of error, defend­
ant asserts that the trial court violated his right to remain 
silent when it noted in the sentencing hearing that de­
fendant had not accepted responsibility for his conduct. 
He further complains that the trial court should have 
considered lesser sentencing alternatives before fashion­
ing the sentence in this matter. 

[*P89] A defendant's silence may not be used 
against him in fashioning a sentence. Mitchell v. Unit­
eriS/ates (/999), 526 U.S. 314, 119 S,Ct. 1307, 143 
L.Ed,2d 424_ 

[*P901 In this matter, however, defendant did not 
exercise his Fifth Amendment right to remain silent at the 
sentencing hearing. Instead, he voluntarily responded 
["32] when the judge gave him the opportunity to 
speak prior to sentencing. Moreover, the record clearly 
reflects that the court's determination that defendant did 
not accept responsibility was a reference to this 
pre-sentence statement. 

[*P91] As to defendant's claim that the trial court 
did not consider lesser options before imposing the sen­
tence herein, we note Ibat in Stale v. Foster, 109 Ohio 
St.3d I, 2006 Ohio 856, 845 N.E.2d 470, the court spe­
cifically held Ibat "after the severance, judicial 
fact-fmding is not required before a prison term may be 
imposed within the basic ranges of RC. 2929.14(A) 
based upon a jury verdict or admission oflbe defendant." 
As a result, "trial courts have full discretion to impose a 
prison sentence within the statntory range and are no 
longer required to make fmdings and give reasons for 
imposing maximum, consecutive or more than the min~ 
imum sentence," 1d, at paragraph seven olthe syllabus, 
and Slale v, MathiS, 109 Ohio St.3d 54, 2006 Ohio 855, 
846 NE.2d 1, paragruph three ofthe syllabus. 

[*P92] By application of all of the foregoing, this 
assignment of error is 

overruled. Affmned. 

It is ordered that appellee recover from appellant 
costs herein taxed. 

The court [**33] fmds there were reasonable 
grounds for this uppeal. 
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It is ordered tbat a special mandate issue out of this 
court directing tbe common pleas court to carry this 
judgment into execution. The defendant's conviction 
having been affinned, any bail pending appeal is te1l1li­
nated. Case remanded to the trial court for execution of 
sentence. 

A certified copy of this entry shall constitute the 
mandate pursuant to Rule 17 of the Rules of Appellate 
Procedure. 

ANN DYKE, JUDGE 

ANTHONY O. CALABRESE, JR., P.J., and 

MARY EILEEN KILBANE, J., CONCUR 
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