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STEWART L. BELL F II__E n
DISTRICT ATTORNEY
Nevada Bar #000477 o .
200 S, Third Strect R GET 1Y A 85I
Las Vegas, Nevada 89133
g02)4 54711 L
ttorney for Plaintiff S
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’ DISTRICT COURT
6 CLARK COUNTY, NEVADA
7

8

9

A THE STATE OF NEVADA,
Plaintiff,
10 V& Case No. Cl143146

Dept. No. X1

11} GARY PICKETT, aka Docket S
Cary Jerard Pickett, #0725059

13 Defendant.

15 JUDGMENT OF CONVICTION (PLEA)
16 . WHEREAS, on the 28th day of August, 1997, the Defendant GARY PICKETT, aka Cary
171 Jerard Pickett, appeared before the Court herein with his counsel and entered a plea of guilty to
18 | the crime(s) of GRAND LARCENY (CATEGORY B FELONY), committed on or about the 3rd
19 | day of May, 1997, in violation of NRS 203.220 and

20} WHEREAS, thereafter on the 25th day of Scptember, 1997, the Defendant, In Propria
21 | Persona, being present in court with his counsel JORDAN SAVAGE, ESQ., as Stand By
22 | Counse!l, and ARTHUR G. NOXON, Deputy District Attomcey, also being present; the abﬁve
23 { entitled Court did adjudge the Defendant guilty thereof by reason of his plea of guilty and, in
24 | addition to the $25.00 Administrative Assessment Fee. sentenced Defendant to a minimum of
25 | thirty-six (36) months and a maximum of one-hundred twenty (120) months in the Nevada
26r Department of Prisons, suspended; placed on probation for an indeterminate period not to
27 | excced five (5) years. Conditions: 1. Search Clause for controlled substances and weapons.

8 | 2. Complete Drug Court Program, noling weapons were not involved. 3. Complete long-term

er 20 197 . | fa
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counseling, vocational and educational programs as deemed necessary by the Divisinn of Parole
and Probation, 4. Complete eight (8) hours community service per month within the first three
(3) years of probation. 5. Puwssuant to NRS 176.185, Defendant to be supervised in the Nevada
Division of Parole and Probation's House Arrest Program for the first four (4) months of
probation. Defendant to reccive cighty-nine (89) days credit for time served. Court referred
matter to Drug Court, and Ordered, sct for further procecdings on October 6, 1997 at 9:00
o'clock a.m. in Department X,

THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this

Judgment of Conviction as part of the record in the above entitled matter.
DATED this _/L{‘:day of October, 1997, in the City of Las Vegas, County of Clark,

State of Nevada, » .

/DISTRICT JUDGE

DA#97-143146X/pm
LVYMPD EV#9705030904
G/L-F
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JOCPpP -
STEWART L. BELL RAAN e
DISTRICT ATTORNEY
Nevada Bas #000477 A

00 S. Third Strect bl ooy s AN
Las Vcias, Nevada 8955

702) 435 477

ttomney for Plaingjsr

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintify,
-Vs- Case No. Cl45127
Dept. No. XI
CARY JERARD PICKETT, aka Docket S

Gary Pickern, #0725059

Dcfcndanl.

JUDGMENT of CONVICTION (PLEA)

WHEREAS, on the 18th day of Scptcmbcr, 1997, the Defendant CARY JERARD

WHEREAS, thereafter on the 25th day of September, 1997, the Defendant, I Propria
Persona, being present in court with his counge; JORDAN, SAVAGE, ESQ., as Stang By
Counscl, and ARTHUR G, NOXON, Deputy District Attomey, also being Present; the above

suspended: Ndeterminate period not o exceed fiye (5) years
Conditions: | Search Clayse for controlfed substances ang stolen Property. 2 Complete Drug

CE-05 o TETE ’ ' <
0CT 20 1997 SEREN
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Court Program, noting there was no use of weapons in this incident, 3. Complete long-term
counseling, vocational and educational programs as deemed nccessary. 4. Defendant to be
supervised in the Nevada Division of Parole and Probation’s House Arrest Program for the first
four (4) months of probation. Defendant to receive thirty-five (35) days credit for time served.
Court referred matter to Drug Court, and Ordered, set for further proceedings on October 6,

1997 at 9:00 o'clock a.m. in Dcepartment X,
THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this

Judgment of Conviction as part of the record in the above entitled matter.
DATED this _ﬂ day of October, 1997, in the City of Las Vegas, County of Clark,

State of Nevada.

DISTRICT JUDGE

DAK97-145127X/om
LVMPD EVA970807 1616
BURG-F

(TK1)

PAWIDOCTNIDGTI N 11101, WPD
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REX BELL,
DISTRICT ATTORNEY
Nevada par #0017%9

200 g, Third Streat

Lasg Vegag, Nevada 89155
{702) 455-4713

Attorney for Plaintire
THE STATE OF NEVADA

DISTRICT COURT

QL&EK_QQHHIX¢_EEIADA

THE STATE OF NEVADA,
Plaintitf,

~Vg=- DOCKET No.

aka Cary Jerarq Pickett
#0725059

Defendant.

—

)

)

)

)

)

CARY PICKETT, )
)

)

)

)

)

)
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to run concurrent with €107733. Credit for tima served 14 days.
$25.00 Administrative Assessment Fea.

WHEREAS, on the 18th day of November, 1993, Dafendant’s Motion
for Amended Judgment of Conviction to Include Jail Time Credits i=s
granted and Dafendant given an additional 30 days credit for time
sarved. |

THEREFORE, the Clerk of the above entitled Court is hereby

directed to anter this Judgment of Conviction as part of the record

in the abova entitled matter.
e }mux
DATED this f day oé: ovember, 1993, in the City of Las

Vegas, County of Clark, State of Y?a/ﬁ% 7//

ﬂ /?TRICT JUDGE

92~109725X/k$h
LVNPD DR#9211111354
ATT G/L = F

TKA4
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REX BELL

DISTRICT ATTORNEY
Navada Bar #001799 Man 5 10 0sAM "33

200 S. Third Street
Las Vegas, Nevada 89155 ﬁ i j -1
(702) 455-4711 hElERK
Attorney ror Plaintirr

THE STATE oF NEVADA

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE oF NEVADA
Plaintitr,

vs, CASE NO. Cl0972%

GARY PICKETT, aka

Cary Jerara Pickett ID#0725059
Defendant.

DEPT. No, v

DOCKET No. H

\-\.—Uw-—vt—‘-—\-\-\_--..-

JUDGMENT OF CONVICTION (PLEA)

WHEREAS, on tha 15th day of December, 1592, thae Dafendant GARY
PICKETT, aka Cary Jerard Pickett, appeared before the Court herein
with hig counsel and enteraqg a plea of guilty to the crime of
ATTEMPT GRAND LARCENY (Felony), committed on the 11th day of
November, 1992, in viclation of NRS 205,220, 193.330; and

WHEREAS, thereaftear on the 21st day of January, 1993, the
Dafendant being present {n Court with his ¢ R
Deputy public Defender, Deputy Distriét

Attorney,
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concurrent with C107733. Defendant granted fourteen (14) days
credit for time served.

THEREFORE, the Clerk of the above entitled Court ig heraby

directed to enter this Judgmant of Conviction as part of the record

in the above entitled matter.

] {' . B
DATED this ‘Léétk‘uay oéiiﬁgﬂg;ﬁyj 1993, in the City of Las

Vegas, County of Clark, State of Navada.

/ /

DA#92-109725X/da
LVMPD DR#92-11111354
ATT GL, - F

Page 379
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REX BELL

‘DISTRICT ATTORNEY

Nevada Bar 7001799
200 S. Third Street _
Las Vegas, Nevada 89155

(702) 455-4713 cffat_.“d',, -
Attorney for Plaintire TLERK

THE STATE OF NEVADA

DISTRICT coumrr
THE STATE OF NEVADA, )
)
Plaintire, )
)
vs, ) CASE No. Clo773ax
)
CARY JERARD PICKETT ) DEPT, NO. 1171
aka cary Jerroid Pickett )
£0725039 ) DOCKET No E
)
Defendant. )
)
AMENDED
l!QQHEHILQZ;QQHIIQIIQH_lzhzhl
WHEREAS, on the 27th day of August, 1992, thae Detendant, CARY
JERARD PICKETT aka Cary Jerrojd Pickett, appearad bafore the Court

herein with hig counsel and entarad a plea of guilty to the crime
of COUNT I - BURGLARY (FELONY) , committed on the 9th day of June,
1992, in vioclation of NRS 205.060; and

WHEREAS, thereafter, on the 1o0th day of December, 1992, the

Served defendant is entitleq to. count I1 dismissed,
WHEREAS, on the 2nd day of March, 1393, Defandant not being

COJE

. -
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1} present, reprasanted by DEBORAH OWENS and STEVEN 8. OWENS, Deputy
2] District Attorney, also being present the Court amended Judgment of
3] Conviction to reflect Defendant given ten (10) days credit for time
4] servad.

5 THEREPORE, the Clerk of tha above entitled Court ig hareby

€] directed to enter thigs Judgment of Conviction as part of the record

7] in the above entitled matter.

, .
8 DATED this —. day of March, 1993

ANAN

2] County of Clark, State of Nevada.

10

\}

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

92-107733X/11ib

27] LVMPD DR#9206090810
Burg - p

28] TK 3
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FRANKIE SUE DEL PAPA
Attorney General
By: WILLIAM P. HENRY
Senlor Deputy Attorney General
Hevada Bar No. 101
401 South Third Street, #500
Las Vegas, NV 89101

(702) 486-3420
Attorneys for Plaintifg

DISTRICT COURT
CLARK COUNTY, NEVADA
* * %
. STATE OF NEVADA,
Plaintifrs,

vs, CASE NO. C119000

DEPT. NO. vIII

)
)
)
)
)
)
)

CARY PICKETT a/k/a

DOCKET fMn
GARY ¥ ICKETT .

Defendant.

JUDGM Co
Date of Hearing: 7/08/94
Time of Hearing: 9 a.nm,
On the 13th day of April, 1994, defendant CARY PICKETT a/k/a
GARY PICKETT pled gﬁilty to the crime of Count I - Escape, a
felony, in violation of NRS 212.090.
On the 8th day of July, 1994, defendant CARY PICKETT a/k/a
GARY PICKETT, being present with hig ¢ounsel Douglas p, DeJulio,
Deputy Ppublic Defender, and William P. Henry, Senior Deputy
Attorney General, also being present, the above-antitleq court,
in addition to requiring payment of a Twenty-five Dollar ($25)

administrative assessment, adjudged tha defandant guilty of

CE-01
AUG 01 1994
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Count I - Escape, a felony, and imposed a sentence of two and ocne-
half (2-1/2) years in the Nevada Department of Prisons to run
consecutively with the sentence imposed in case No. C109725.
Pursuant to plea negotiation between counsel, Count II was
dismisged.
THEREFORE, the clerk of the abova-entitled court isg directed

to enter this Judgment of Conviction as part of the record of the

above-entitled matter.

DATED this 2l day of July, 1994.

/%/ e
(7

DIS’I‘RIC‘F—COURT JUDGE ﬂa'

SUBMITTED BY:

FRANKIE SUE DEL PAPA
Attorney General

By: N 7‘/‘-—-?-\/-’\-/

Willlam P. Henry .

Senior Deputy Attermsy General
Nevada Bar Ne
401 South d-Street, £500

Las Vegas, NV 88101
Attorneys for Plaintiff
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Chry Pickett, NDOC# 57591 F/{
£

P:0. Box 650

§ Cary Pickett,

Petitioner D.C. Case No. 10C262523-2

State of Nevada Et. Al
Warden Scillia HDSP

S et N N Nt N N N N

MEMORANDUM7AFFIDAVIT IN SUPPORT
OF APPEAL FROM EIGHTH JUDICIAL DISTRICT
COURT WRIT OF HABEAS CORPUS

10C262623 - 2
; MEMO
| Memorandum

|
15 5 To: The Honorable Supreme Court e || ‘I'ml"””llll"”l“

Justices State of Nevada ""

Cary Pickett, Petitionmer in pro-per, under penalty of perjury
being duly sworn, deposes and says that:

1. That the Eighth Judicial District court denied my petition

| proof to support his four (4) grounds for relief at his April 6,

20¢1 hearing.
2. That the assertions raised in two (2) of the grounds raised
in my petition are true and alleged ineffective assistance of L%

counsel claims that warranted the Eighth Judicial District CQ-HEE.F'WE
e & .}

-1- APR 1 8 2011
LR THE OBURY
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tﬁ conduct an evidenciary hearing in order to provide the proof

Eequired by the Court as proof.

3. That the allegation of counsel's ineffectiveness related
directly to his Ffailure to investigate or ask any questioms to
assertAqn petitioner's prior felonies for constitutionally validity
prior to advising Petitioner to stipulate/plead guilty to habitual
criminal status and that two (2) of his prior convictions were in
fact invalid.

4. That being Petitioner was sentenced by the District Court
and two (2) invalid J.0.C.'s were used to adjudicate Petitioner
should cause corcern to this Court as to how all three (3) entities
in the advocacy process could have missed (A) Defense Counsel
(B) the Prosecution and (C) the Court.

5. That the petition also asserted improperly adjudicated as
a habitual offender as the Court made its decision to adjudicate
Petitioner using two (2) prior convictions (#143146 and 145127)
that according to Nevada law were invalid for purposes of enhance-
ment under N.R.S. 207.010 being that Petitioner was not represented
by counsel and the State failed to acknowledge or disclosed to the
Court the truth of those convictions (J.0.C.'s) and further did
not provide any proof of valid waiver of counsel, however the Court
although Petitioner also submitted copies of those J.0.C.'s as
proof the Eighth Judicial District Court ignored them as proof
according to its ruling.

6. That based on Nevada Law, the adjudication process is the
responsibility of the State and the Cort to inmsure that only valid
prior convictions be used to support an enhanced sentence before

a defendant is adjudicated a habitual offender and not as claimed

-2-
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ﬁ% the State and the Court that even if invalid convictions are u

[

used how many valid ones remain would allow a sentence to stand;

élearly the Court and the State got the standard wrong.

7. That this Court based on a review of the allegation and :

ruling of th Eighth Judicial District Court should wvacate his

sentence under N.R.S. 207.010 or in the alternative remand his case

back for an evidenciary hearing.

W 0 =31 M ;4 & O N

DATED: this 12th day of April, 2011.

Coql e

Cary ickett, 57591
Box 650
Indlan Springs, NV 89070

| el .
- O

[
n

=
-

—t
N

UNDER PENALTY OF PERJURY STATEMENT
I declare (or certified, verify, or state) under penalty of

perjury that the forgoing is true and correct in accordance with

N.R.S. 208.165 dnd(fffi:;%j 1746. Executed on April 12, 2011.
. ary mtkétt -57591

BIRRYBRREBBS E S =5
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1 CaeyRekexy 57590
Defendant In Proper Person FILE
2}{P.0. Box 650 H.D.S.P. 4P/?
Indian Springs, Nevada B9018 H
. & 2011
x L]
4 0‘%"55;
5 DISTRICT COURT
fﬁﬁm’z//_—\
6 CLA.RK CDUNTY NEVADA Nohce 01 Appeal (crlm]nan
e s (VA
8 5'\"&‘\"’1 0@ ‘AE‘\H\OQ ETAL,
9| RES?OMAEN'\' s Case No. l0CcZ 252.3-2
10 -V- Dept.No. ANV
Docket
11 Co\rq —Rc,k(-:'\‘\‘ ) :
12 ehhowec -
13
14 NOTICE OF APPEAL
15 Notice is hereby given that the ’PE\—\‘Hon?J' s C_qr‘\% S
16 -PICKETT . by and through himself in proper person, does now appeal
171l to the Supreme Court of the State of Nevada, the decision of the District
18 [| court—Demig]l of his wWedk of Meabgas Corpus \'\mﬂmcs dode Apcil

—t
(7=

20

B
—

Dated this date. APl 12, 7014

R

23 Respectfully Submitted,

®

26 REOE\VED H In Proper erson

Page 389




—

@ DN W s W N

—
(=]

-
—h

b
i

—
-

et
wn

—
- ]

—
~3

[
o

19
20
21
22
23
24
25

26
27
28

cmmmn_or;szmcuxmn.mg
L C}WN‘ ket , hereby certify, pursuant to NRCP 5(b), that on this 17
day of _A9e\ 20 W, I mailed & true and correct copy of the foregoing, “ _\\olbic &
of A?Qicx\

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:

Disteet Aty ofbee
DNamad  fons » S\
200 g ewns Ay
——lasiegay NV, ISST

W

Sedben HOSP
?Eg % LSO -
Ly gggmgf’ Ny . PATINY

DATED: this \._day of _Apci

L2000

62&1' \-’1

CEST

/In

ria Persona

Post Office box 650 [HD P{
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AFFIRMATION
Pursuant to NRS 239B.030

The unders gned does hereby affirm that the preceding

MLYHLE o k@?v«-(

(Title of Document)

filed in District Court Case number W0 26252 2~2

;fl Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a fedegal or state grant.

~ 1\ 4|
i Gre Date

C oy PockeTr D197
Print Name

Qﬁ%&_’klb\iﬁf NEY T\)(r\f f.\)"d‘

Title
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ASTA APR 2 0 2011

C Ké oU

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
Case No: 10C262523-2

)
)
Plaintiff{(s), ) Dept No: XVII
)
VS, )
) 100262623 - 2
CARY PICKETT, ) ASTA
) s;ﬁ SATPSP“I Statament
Defendant(s), )
)

it

|

|

|

CASE APPEAL STATEMENT

1. Appellant(s): Cary Pickett
2. Judge: David Barker

3. Appellant(s): Cary Pickett
Counsel:

Cary Pickett #57591
P.O. Box 650
Indian Springs, NV 89070

4. Respondent: THE STATE OF NEVADA
Counsel:

David Roger, District Attorney
200 Lewis Ave.

Las Vegas, NV 89101

(702) 671-2700

5. Respondent’s Attorney Licensed in Nevada: Yes

6. Appellant Represented by Appointed Counsel In District Court: No
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19

20

21

22

23

24

25

26

27

28

10.

11

12.

Appellant Represented by Appointed Counsel On Appeal: N/A
Appeliant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: March 3, 2010

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Post-Conviction Relief
Previous Appeal: No

Supreme Court Docket Number(s): N/A

Child Custody or Visitation: N/A

Dated This 20 day of April 2011.

Steven D. Grierson, Clerk of the Court

By: NM\MM__.

Heather Ungerrnann,(!ﬁ:puty Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

ROY L. NELSON, III.

Chief Deputy District Attorney
Nevada Bar #007842

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff ”igggszazs-z

DISTRICT COURT ﬁhnztggg; of Fact, Conclusions ol Law and (

T

)
CASE NO: 10C262523-2
DEPT NO: XVIII

THE STATE OF NEVADA,
Plaintiff,

oo 1 Oy b e W

—
=

-Vs-

Py
Py

CARY J. PICKETT,
#0725059

—
b

Defendant.

—t
)

—
N

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

e
(= S

DATE OF HEARING: April 6, 2011
TIME OF HEARING: 8:15 AM.

—_—
oo =1

THIS CAUSE having come on for hearing before the Honorable David Barker,

Yt
o

District Judge, on the 6th day of April, 2011, the Petitioner not being present, Proceeding In

b
o

Forma Pauperis, the Respondent being represented by DAVID ROGER, District Attorney,

3]
Yt

by and through Stephanie Graham, Deputy District Attorney, and the Court having

b~
b~

considered the matter, including briefs, transcripts, no arguments of counsel, and documents

[y
w

on file herein, now therefore, the Court makes the following findings of fact and conclusions

[aed
I

of law:

b
Lh

FINDINGS OF FACT

(]
=)

1. On February 3, 2010, Cary J. Pickett, hereinafter “Defendant,” was charged by

[\®)
~1

way of Criminal Complaint with five (5) counts of Burglary While in Possession of a

o
o0

Firﬁﬁ'&ﬁﬁf?ﬁ (7) counts of Robbery With Use of a Deadly Weapon, five (5) counts of

MAY 19 201
[CLERK OF THE COURT

P:\WPDOCS\FOF\OOZ\OOIMI%OC
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Conspiracy to Commit Robbery, and six {6) counts of Possession of a Firearm by an Ex-
Felon.

2. On March 10, 2010, pursuant to negotiations, Defendant was charged by way
of Information with one count each of Burglary While in Possession of a Firearm,
Conspiracy to Commit Robbery, Robbery With Use of a Deadly Weapon, and Possession of
a Firearm by an Ex-Felon. On March 11, 2010, pursuant to a written Guilty Plea Agreement,
Defendant pled guilty to the same charges.

3. On May 10, 2010, Defendant was adjudged a Habitual Criminal and sentenced
as follows: as to Count 1 — Burglary While in Possession of a Firearm, to a MAXIMUM of
SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24)
MONTHS; as to Count 2 — Conspiracy to Commit Robbery, to MAXIMUM of SIXTY (60)
MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24) MONTHS,; as to
Count 3 — Robbery with Use of a Deadly Weapon, to a MAXIMUM of TWENTY-FIVE
(25) YEARS with a MINIMUM parole ¢ligibility of TEN (10) YEARS, Count 3 to run
CONSECUTIVE to Count 1; as to Count 4 — Possession of a Firearm by an Ex-Felon, to a
MAXIMUM of SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-
FOUR (24) MONTHS, Count 4 to run CONCURRENT with Count 2, with EIGHTY-
EIGHT (88) DAYS credit for time served.

4. A Judgment of Conviction was filed on May 19, 2010."

5. Defendant did not file a Direct Appeal.

6. Defendant filed the instant petition on January 27, 2011.

7. Defendant’s counsel rendered effective assistance.

8. Defendant stipulated to habitual criminal treatment as part of his plea
agreement.

9. Defendant has failed to provide any evidence supporting his claim that two out

of seven of his previous felony convictions which were the basis for his treatment as a

! Due to clerical errors, an Amended Judgment of Conviction was filed on September 24, 2010,

2 PAWPDOCS\FOR002100274201 doc
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habitual criminal were constitutionally infirm.

10. Even if counsel had successfully challenged two of Defendant’s previous
convictions as constitutionally infirm, five would have remained for the court to consider.
Defendant therefore cannot demonstrate prejudice.

11.  Since Defendant stipulated to treatment as a habitual criminal, any arguments
by counsel against such treatment at sentencing would have been futile. Counsel cannot be
deemed ineffective for failing to make futile arguments.

12. Defendant’s bare allegation that his counsel failed to make mitigation
arguments at sentencing s insufficient for relief.

13.  The totality of the circumstances, including the relevant portions of
Defendant’s GPA, the plea canvass, and taking into account the presence of counsel,
demonstrates Defendant’s guilty plea was entered knowingly and voluntarily.

14,  Defendant’s claim that he was improperly sentenced as a habitual criminal is
not cognizable in a petition for post-conviction relief since Defendant’s conviction was
based upon a plea of guilty.

15.  Defendant has failed to provide evidence for consideration which supports the
grounds alleged.

CONCLUSIONS OF LAW

1. In order to assert a claim for ineffective assistance of counsel a defendant must
prove that he was denied “reasonably effective assistance” of counsel by satisfying the two-
prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64
(1984). See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this

test, the Defendant must show first that his counsel's representation fell below an objective
standard of reasonableness, and second, that but for counsel's errors, there is a reasonable
probability that the result of the proceedings would have been different. Strickland, 466 U.S,
at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyvons, 100 Nev.
430,432, 683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada).
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2. The court begins with the presumption of effectiveness and then must
determine whether or not the petitioner has proved disputed factual allegations underlying
his ineffective-assistance claim by a preponderance of the evidence. Means v. State, 120

Nev. 1001, 1012, 103 P.3d 25, 33 (2004).

3. Judicial review of a lawyer’s representation is highly deferential, and a
defendant must overcome the presumption that a challenged action might be considered
sound strategy. State v. LaPena, 114 Nev. 1159, 1166, 968 P.2d 750, 754 (1998) (quoting
from Strickland, 466 U.S. at 689, 104 S.Ct at 2052 (1984)). Strategy or decisions regarding

the conduct of defendant’s case are “virtually unchallengeable absent extraordinary
circumstances.” Doleman v. State, 112 Nev. 843, 848, 921 P.2d 278, 280 (1996) (quoting
Howard v. State, 106 Nev. 713, 722, 800P.2d 175, 180 (1990)).

4. Pursuant to NRS 176.163, after sentencing, a defendant’s guilty plea can only
be withdrawn to correct “manifest injustice.” Sec also Baal v. State, 106 Nev. 69, 72, 787

P.2d 391, 394 (1990). The law in Nevada clearly establishes that a plea of guilty is

presumptively valid and the burden is on a defendant to show that the plea was not
voluntarily entered. Bryant v. State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing
Wingfield v. State, 91 Nev. 336, 337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does

not exist if dcfcndant cntered his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394. To
determine whether a guilty plea was voluntarily entered the Court will review the totality of
the circumstances surrounding the defendant's plea. Bryant, 102 Nev. at 271, 721 P.2d at
367.

5. NRS 34.810(1)(a) states in relevant part:

1. The court shall dismiss a petition if the court determines that:

(a) The petitioner's conviction was upon a plea of guilty or guilty but mentally
ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

Iy
1
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petitionyfor Writ of Habeas

Corpus (Post-Conviction) shall be, and it is, hereby denied.
DATED this "AT 1980 May, 2011.

DISTRICT JUDGE
DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY

y District Attorney
Nevada Bar #007842

10F02742B/GCU: ts/RN/ckb
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NOED MAY 31 2011

.

DISTRICT COURT b v

CLARK COUNTY, NEVADA

100262623 - 2
NOED
, Notice of Enfry of Decision and Order

CARY PICKETT, ~ 1441241
[N

Case No: 10C262523-2
> Dept No: XVIII

Petitioner, i
VS,

THE STATE OF NEVADA,

Respondent, NOTICE OF ENTRY OF
DECISION AND ORDER

/

PLEASE TAKE NOTICE that on May 19, 2011, the court entered a decision or order in this matter,
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice i
mailed to you. This notice was mailed on May 31, 2011.

STEVEN D. GRIERSON, CLERK OF THE COURT

By: PIATAY )
Heather Ungermann, Deputy(Clerk

CERTIFICATE OF MAILING

I hereby certify that on this 31 day of May 2011, I placed a copy of this Notice of Entry of Decision and

Order in:

The bin(s) located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division

@ The United States mail addressed as follows:
Cary Pickett # 57591
P.(3. Box 650
Indian Springs, NV 89070

Heather Ungermann, Deputﬁ Serk
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ORDR | ,
DAVID ROGER FiL &0
Clark County District Attorney

Nevada Bar #002781
ROY L. NELSON, IIL. &MY 1q

Chief Dtg)uty District Attomey ; 2 12

(S

Nevada Har #007842
ewis Avenue

Las Vegas, Nevada 89155-2212 - CLemcgy rug'“”‘"«\
(702) 671-2500 CCurr

Attorney for Plaintiff ;ggsama oy

DISTRICT COURT 5:11;[;!2; of Fact, Conclusions ol Law and (
CLARK COUNTY, NEVADA '
THE STATE OF NEVADA, | RCIINN

)
CASE NO: 10C262523-2
DEPT NO: XVIII

W ooe -~ N bh B W N

PlaintifT,

=V§=

—
_—

CARY J. PICKETT,
#0725059

T
[y ]

Defendant.

[a—
w

ot
L -3

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

—_— b
U

DATE OF HEARING: April 6, 2011
TIME OF HEARING: 8:15 AM.

—_—
00 =3

THIS CAUSE having come on for hearing before the Honorable David Barker,

—
O

District Judge, on the 6th day of April, 2011, the Petitioner not being present, Proceeding In

[
(=]

Forma Pauperis, the Respondent being represented by DAVID ROGER, District Attorney,

2%
—

by and through Stephanie Graham, Deputy District Attomey, and the Court having

[
N

considered the matter, including briefs, transcripts, no arguments of counsel, and documents

[a]
)

on file herein, now therefore, the Court makes the following findings of fact and conclusions

[y*]
-+

of law:

N
Lh

FINDINGS OF FACT
1. On February 3, 2010, Cary J. Pickett, hereinafter “Defendant,” was charged by

|25 T %)
-~ oh

way of Criminal Complaint with five (5) counts of Burglary While in Possession of a

L]
oc

Firm:@b {7) counts of Robbery With Use of a Deadly Weapon, five (5) counts of

MAY 19 2011
CLERK OF THE COURT

P:\WPDOCS\FOF\OOI\OO!MZO%DC
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Conspiracy to Commit Robbery, and six (6) counts of Possession of a Firearm by an Ex-
Felon.

2. On March 10, 2010, pursuant to negotiations, Defendant was charged by way
of Information with one count each of Burglary While in Possession of a Firearm,
Conspiracy to Commit Robbery, Robbery With Use of a Deadly Weapon, and Possession of
a Firearm by an Ex-Felon. On March 11, 2010, pursuant to a written Guilty Plea Agreement,
Defendant pled guilty to the same charges.

3. On May 10, 2010, Defendant was adjudged a Habitual Criminal and sentenced
as follows: as to Count 1 — Burglary While in Possession of a Firearm, to a MAXIMUM of
SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24)
MONTHS; as to Count 2 — Conspiracy to Commit Robbery, lo MAXIMUM of SIXTY (60)
MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24) MONTHS; as to
Count 3 — Robbery with Use of a Deadly Weapon, to a MAXIMUM of TWENTY-FIVE
(25) YEARS with a MINIMUM parole eligibility of TEN (10) YEARS, Count 3 to run
CONSECUTIVE to Count 1; as to Count 4 — Possession of a Firearm by an Ex-Felon, to a
MAXIMUM of SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-
FOUR (24) MONTHS, Count 4 to run CONCURRENT with Count 2, with EIGHTY-
EIGHT (88) DAYS credit for time served.

4, A Judgment of Conviction was filed on May 19, 2010.!

5. Defendant did not file a Direct Appeal.

6. Defendant filed the instant petition on January 27, 2011.

7. Defendant’s counsel rendered effective assistance.

8. Defendant stipulated to habitual criminal treatment as part of his plea
agreement.

9. Defendant has failed to provide any evidence supporting his claim that two out

of seven of his previous felony convictions which were the basis for his treatment as a

! Due to clerical errors, an Amended Judgment of Conviction was filed on September 24, 2010.

2 PAWPDOCS\WOF02100274201 . doc
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habitual criminal were constitutionally infirm.

10. Even if counsel had successfully challenged two of Defendant’s previous
convictions as constitutionally infirm, five would have remained for the court to consider.
Defendant therefore cannot demonstrate prejudice.

11.  Since Defendant stipulated to treatment as a habitual criminal, any arguments
by counsel against such treatment at sentencing would have been futile. Counsel cannot be
deemed inefTective for failing to make futile arguments.

12, Defendant’s bare allegation that his counsel failed to make mitigation

arguments at sentencing is insufficient for relief.

13.  The totality of the circumstances, including the relevant portions of

Defendant’s GPA, the plea canvass, and taking into account the presence of counsel,
demonstrates Defendant’s guilty plea was entered knowingly and voluntarily.

14.  Defendant’s claim that he was improperly sentenced as a habitual criminal is
not cognizable in a petition for post-conviction relief since Defendant’s conviction was
based upon a plea of guilty.

15.  Defendant has failed 1o provide evidence for consideration which supports the
grounds alleged.

CONCLUSIONS OF LAW

l. In order to assert a claim for ineffective assistance of counsel a defendant must
prove that he was denied “reasonably effective assistance” of counsel by satisfying the two-
prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64
(1984). See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this

test, the Defendant must show first that his counsel's representation fell below an objective
standard of reasonableness, and seconﬂ, that but for counsel's errors, there is a reasonable
probability that the result of the proceedings would have been different. Strickland, 466 U.S.
at 687-88, 694, [04 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev.
430, 432, 683 P.2d 504, 505 (1984) (adapting Strickland two-part test in Nevada).

/111
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2. The court begins with the presumption of effectiveness and then must
determine whether or not the petitioner has proved disputed factual allegations underlying
his ineffective-assistance claim by a preponderance of the evidence. Means v. State, 120
Nev. 1001, 1012, 103 P.3d 25, 33 (2004).

3. Judicial review of a lawyer’s representation is highly deferential, and a
defendant must overcome the presumption that a challenged action might be considered
sound strategy. State v. LaPena, 114 Nev. 1159, 1166, 968 P.2d 750, 754 (1998) (quoting
from Strickland, 466 U.S. at 689, 104 S.Ct at 2052 (1984)). Strategy or decisions regarding

the conduct of defendant’s case are “virtually unchallengeable absent extraordinary
circumstances.” Doleman v. State, 112 Nev, 843, 848, 921 P.2d 278, 280 (1996) (quoting
Howard v. State, 106 Nev. 713, 722, 800P.2d 175, 180 (1990)).

4, Pursuant to NRS 176.165, after sentencing, a defendant’s guilty plea can only

be withdrawn to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787
P.2d 391, 394 (1990). The law in Nevada clearly establishes that a plea of guilty is

presumptively valid and the burden is on a defendant to show that the plea was not
voluntarily entered. Bryant v. State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing
Wingfield v. State, 91 Nev. 336, 337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does
not exist if defendant entered his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394. To

determine whether a guilty plca was voluntarily entered the Court will review the totality of
the circumstances surrounding the defendant's plea. Bryant, 102 Nev. at 271, 721 P.2d at
367.

5. NRS 34.810(1)(a) states in relevant part:

1, The court shall dismiss a petition if the court determines that:

(a) The petitioner's conviction was upon a plea of guilty or guilty but mentally
ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

/1
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petitionyfor Writ of Habeas

Corpus (Post-Conviction) shall be, and it is, hereby denied.
DATED this "AY 1 3llof May, 2011,

DAVID ROGER

DISTRICT ATTCRNEY
Nevada Bar #002781

BY

Nevada Bar #007842

10F02742B/GCU: ts/RN/ckb

District Attomcy

DISTRICT JUDGE pr;
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GMEM
DATRICT ATTORNEY
Nevada Bar #002781 “in J-EN couRr
ROY L. NELSON III e PRI 2gm
Chief Deg)uty District Attorney STEVE
Nevada Bar #007842 CLERK nD: GRIERSON ————
200 Lewis Avenue K OF THE CouRT
%’7&032‘)% 1}5,2 I;Jav('} 89155-2212 RV ot
- ——. & R o’
Attorney for Plaintift SR TS ﬁ;?
| PUTY
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE NO: C262523
vs DEPT NO: XVII
CARY PICKETT, aka,
Cary Jerard Pickett, #0725059
Defendant.
GUILTY PLEA AGREEMENT

I hereby agree to plead guilty to: COUNT 1 - BURGLARY WHILE IN
POSSESSION OF A FIREARM (Felony - NRS 205.060 / Category B); COUNT 2 -
CONSPIRACY TO COMMIT ROBBERY (Felony - NRS 199.480, 200.380 / Category
B); COUNT 3 - ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS
200.380, 193.165 / Category B) and COUNT 4 - POSSESSION OF FIREARM BY EX-
FELON (Felony - NRS 202.360 / Category B), as more fully alleged in the charging
document attached hereto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as
follows:

The State has agreed to dismiss the remaining counts. Defendant stipulates to large
habitual treatment under NRS 207.010. Parties stipulate to a 2-5 year sentence on Count 1.

Defendant treated as habitual under Count 2 and receive 10-25 year sentence, consecutive to

FAWPDOCSANRQ02100274204.doc

Docket 58191 _Document 2011-17753
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Count 1, for a total of 12-30 years in the Nevada Department of Corrections. All other
counts to run concurrent.
CONSEQUENCES OF THE PLEA

[ understand that by pleading guilty I admit the facts which support all the elements of
the offense(s) to which I now plead as set forth in Exhibit "1",

[ understand that as a consequence of my plea of guilty as to Count 1, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than two (2) years and a maximum term of not more than fifteen (15) years.
The minimum term of imprisonment may not exceed forty percent (40%) of the maximum
term of imprisonment. I understand that I may also be fined up to $10,000.00.

I understand that as a consequence of my plea of guilty as to Count 2, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than one (1) year and a maximum term of not more than six (6) years. The
minimum term of imprisonment may not exceed forty percent (40%) of the maximum term
of imprisonment. I understand that I may also be fined up to $5,000.00.

I understand that as a consequence of my plea of guilty as to Count 3, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than two (2) years and a maximum term of not more than fifteen (15) years,
plus a consecutive minimum term of not less than one (1) year and a maximum term of not
more than fifteen (15) years for the use of a deadly weapon enhancement. The minimum
term of imprisonment may not exceed forty percent (40%) of the maximum term of
imprisonment.

I understand that as a consequence of my plea of guilty as to Count 4, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than one (1) year and a maximum term of not more than six (6) years. The
minimum term of imprisonment may not exceed forty percent (40%) of the maximum term

of imprisonment. | understand that I may also be fined up to $5,000.00.

I understand that the law requires me to pay an Administrative Assessment Fee.

2
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Further, I understand that if I am sentenced under the under the “small” habitual
criminal enhancement, the Court must sentence me to a term not less than FIVE (5) years
and a maximum of TWENTY (20) years in the Nevada Department of Corrections. 1
understand that if I am sentenced under the “large™ habitual criminal enhancement the Court
must sentence me to LIFE without the possibility of parole; life with the possibility of
parole, parole eligibility begins after a minimum term of TEN (10} years has been served;
OR a definite term of TWENTY FIVE (25) years, parole eligibility begins after a minimum
of TEN (10) years has been served.

[ understand that, if appropriate, [ will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. 1 will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

I understand that I am eligible for probation for the offense to which I am
pleading guilty to in Count 1, 2, and 4. I understand that, except as otherwise provided by
statute, the question of whether I receive probation is in the discretion of the sentencing
judge.

1 understand that I am not eligible for probation for the offense to whick I am
pleading guilty to in Count 3.

I also understand that I must submit to blood and/or saliva tests under the Direction of
the Division of Parole and Probation to determine genetic markers and/or secretor status.

1 understand that if more than one sentence of imprisonment is imposed and I am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promised or guaranteed any particular sentence by anyone. [ know

that my sentence is to be determined by the Court within the limits prescribed by statute.
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I understand that if my attoney or the State of Nevada or both recommend any
specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
patticular sentence or has agreed not to present argument regarding the sentence, or agreed
not to oppose a particular sentence, or has agreed to disposition as a gross misdemeanor
when the offense could have been treated as a felony, such agreement is contingent upon my
appearance in court on the initial sentencing date (and any subsequent dates if the sentencing
is continued). I understand that if I fail to appear for the scheduled sentencing date or [
commit a new criminal offense prior to sentencing the State of Nevada would regain the full
right to argue for any lawful sentence,

I understand if the offense(s) to which I am pleading guilty to was committed while |
was incarcerated on another charge or while I was on probation or parole that I am not
eligible for credit for time served toward the instant offense(s).

I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, I may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from entry into the United States or denied naturalization.

1 understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney
may also comment on this report.

WAIVER OF RIGHTS

By enteting my plea of guilty, I understand that I am waiving and forever giving up
the following rights and privileges:
/I
1t
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1. The constitutional privilege against self-incrimination, including the right to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the
jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial the State would bear the

burden of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would
testify ngainst me.

«, The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

. The right to appeal the conviction, with the assistance of an attorney, either
appointed or retained, unless the appeal is based upon reasonabie constitutional jurisdictional
or other grounds that challenge the legality of the proceedings and except as otherwise
provided in subsection 3 of NRS 174.035.

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my

attorney and I understand the nature of the charge(s) against me.
I understand that the State would have to prove each element of the charge(s) against
me at trial,
| I have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been

thoroughly explained to me by my attorney.
I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.
It/
/1
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‘ I am signing this agreement voluntarily, after consultation with my attorney, and I am

[

| not acting under duress or coercion or by virtue of any promises of leniency, except for those

2
3 || set forth in this agreement,
4 [ am not now under the influence of any intoxicating liquor, a controlled substance or
5 I other drug which would in any manner impair my ability to comprehend or understand this
6 || agreement or the proceedings surrounding my entry of this plea.
7 My attorney has answered all my questions regarding this guilty plea agreement and
8 [ its consequences to my satisfaction and I am satisfied with the services provided by my
9 | attorney. - D w

10 DATED this .\\__ day of March, @ o 1\_&

11 B

12 CARY Pl TT, aka, Cary Jerard Pickett

13

(a AGREED,TO BY:

Ll S

16 }

17 %‘?ﬁ‘ﬁt Attormey

18

19

20
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of
the court hereby certify that:

1. I have fully explained to the Defendant the allegations contained in the charge(s)
to which guilty pleas are being entered.

5 1 have advised the Defendant of the penalties for each charge and the restitution
that the Defendant may be ordered to pay.

3. All pleas of guilty offered by the Defendant pursuant to this agreement are
consistent with the facts known to me and ‘are made with my advice to the Defendant.

1. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement.

b. Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily.

¢. Was not under the influence of intoxicating liquor, & controlled substance or
fclrthf:(ri %ru at the time 1 consulted with the defendant as certified in paragraphs
and 2 above.

Dated: This _\\ _day of March, 2010.

-

10F02742B/GCU:abf
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INFO
DAVID ROGER CLERK OF THE COURT

Clark County District Attorney
Nevada Bar #002781
ROY L. NELSON Il
Chief Deputy District Attorney
Nevada Bar #007842
200 Lewis Avenue
Las Vepas, Nevada 89155-2212
‘(&102) 6/1-2500

ttorney for Plaintiff

LA. ¥/11/10 DISTRICT COURT
10:30 A.M. CLARK COUNTY, NEVADA
ALMASE

THE STATE OF NEVADA, )

Plaintiff, Case No: C262523
Dept No: XVIIL

V5~

CARY PICKETT, aka,
Cary Jerard Pickett, #0725059 INFORMATION

Defendant.

STATE OF NEVADA

COUNTY OF CLARK
DAVID ROGER, District Attomey within and for the County of Clark, State of

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That CARY PICKETT, aka, Cary Jerard Pickett, the Defendant(s) above named,
having committed the crimes of BURGLARY WHILE IN POSSESSION OF A FIREARM
(Felony - NRS 205.060); CONSPIRACY TO COMMIT ROBBERY (Felony - NRS
199.480, 200.380); ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS
200.380, 193.165) and POSSESSION OF FIREARM BY EX-FELON (Felony - NRS
202.360), on or between October 11, 2009 and November 14, 2009, within the County of
Clark, State of Nevada, contrary to the form, force and effect of statutes in such cases made

55.

and provided, and against the peace and dignity of the State of Nevada,
i
i
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COUNT 1 - BURGLARY WHILE IN POSSESSION OF A FIREARM

did, then and there wilfully, unlawfully, and feloniously enter, while in possession of
a fircarm, with intent to commit robbery, that certain building occupicd by BEANO'S BAR,
located at 7200 West Lake Mead, Las Vegas, Clark County, Nevada and/or
ROADRUNNER SALOON, located at 5990 Centennial Center, Las Vegas, Clark County,
Nevada and/or TRIPLE BAR, located at 4420 North Decatur Boulevard, North Las Vegas,
Clark County, Nevada and/or RAE'S BAR, located at 2531 Wigwam. Parkway, Henderson,
Clark County, Nevada and/or TIMBERS BAR, located at 7240 West Azure, Suite No. 170,
Las Vegas, Clark County, Nevada and/or TENAYA LODGE, located at 5717 Sky Pointe
Drive, Las Vegas, Clark County, Nevada.
COUNT 2 - CONSPIRACY TO COMMIT ROBBERY

did, together with co-defendant ALAN DANIELS, aka, Alan Demetrius Daniels, then
and there meet with each other and between themselves, and each of them with the other,
wilfully, untawfully, and feloniously conspire and agree to commit a crime, to-wit: robbery,
and in furtherance of said conspiracy, Defendant did commit the acts as set forth in Count 3,
said acts being incorporated by this reference as though fully set forth herein,
COUNT 3 - ROBBERY WITH USE OF A DEADLY WEAPON

did, then and there wilfully, unlawfully, and feloniously take personal property, to-
wit: lawful money of the United States and a cellular telephone, from the person of JUSTIN
SANCHEZ and/or GEORGE MATTIE and/or DELTON LEMA and/or AARON
PARDUHM and/or JOSHUA KIEHL, or in their presence, by means of force or violence or
fear of injury to, and without the consent and against the will of the said JUSTIN SANCHEZ
and/or GEORGE MATTIE and/or DELTON LEMA and/or AARON PARDUHM and/or
JOSHUA KIEHL, said Defendant using a deadly weapon, to-wit; a handgun, during the
commission of said crime, the Defendants being criminally liable under one or more of the
following principles of criminal liability, to-wit: (1) by directly committing this crime and/or
(2) by aiding or abetting in the commission of this crime, with the intent that this crime be
committed, by providing counsel and/or encouragement and by entering into a course of

2
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conduct whereby the Defendants pointed handguns at the said victims and took said items
(3) pursuant to a conspiracy to commit this crime.
COUNT 4 - POSSESSION OF FIREARM BY EX-FELON

did, then and there wilfully, unlawfully, and feloniously own or have in his
possession, or under his control, a weapon, to-wit: a handgun, the said Defendant being an
ex-felon, having in 2006, in Case No, C226282 been convicted of Transport of a Controlled
Substance and/or having in 1997, in Case No. C145127 been convicted of Burglary and/or
having in 1997, in Case No. C143146 been convicted of Grand Laiceny and/or having in
1993, in Case No. C109725 been convicted of Attempt Grand Larceny, in the Eighth Judicial
District Court, Clark County, felonies under the laws of the State of Nevada.,

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/ROY L. NELSONIII

ROY L. NELSON III
Chief Deputy District Attorney
Nevada Bar #007342

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED
HEREINAFTER TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR
WHICH THE DEFENDANT IS PRESENTLY CHARGED.

Defendant CARY PICKETT, aka, Cary Jerard Pickett, hereinbefore named, is placed
on notice that, in accordance with the authorization of NRS 207.010, punishment imposed
pursuant to the above-stated habitual criminal statute will be urged upon the Court if said
Defendant is found guilty on the primary offenses of BURGLARY WHILE IN
POSSESSION OF A FIREARM (Felony - NRS 205.060); CONSPIRACY TO COMMIT
ROBBERY (Felony - NRS 199.480, 200.380); ROBBERY WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.380, 193.165) and POSSESSION OF FIREARM BY EX-

FELON (Felony - NRS 202.360), for which the Defendant is presently charged.

3
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This page concerning the prior convictions hereinbelow set forth is to be considered
by the Court in its discretion ONLY after the finding of guilty of Defendant on the primary
charge herein.

That said Defendant CARY PICKETT, aka, Cary Jerard Pickelt, has been seven (7)
times convicted of crimes, which, under the laws of the situs of the crime and/or the State of
Nevada, amount to felonies, to-wit:

1. That in 2006, the Defendant was convicted in Clark County, Nevada, for the crime
of Transporting a Controlled Substance, in Case No. C226282.

2. That in 1997, the Defendant was convicted in Clark County, Nevada, for the crime
of Burglary, in Case No. C145127.

3. That in 1997, the Defendant was convicted in Clark County, Nevada for the crime
of Grand Larceny, in Case No. C143146.

4. Thatin 1994, the Defendant was convicted in Clark County, Nevada for the crime
of Escape, in Case No. C119000.

S. That in 1993, the Defendant was convicted in Clark County, Nevada for the crime
of Attempt Grand Larceny, in Case No. C10972).

6. That in 1993, the Defendant was convicted in Clark County, Nevada for the crime
of Burglary, in Case No. C107733.

7. That in 1991, the Defendant was convicted in Clark County, Nevada for the crime
of Attempt Grand Larceny, in Case No. C99915.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #00278 ]

BY /s/ROY L. NELSON I

“ROY L. NELSON I
Chief Deputy District Attorme
Nevada ar%07842 4

DO NOT READ TO THE JURY

DA%ONQBGCU:abf

LVMPD; NLVPD; HPD EV#0910230605; 0911130506; 0911140728; 0908310560;
0907040926; 0910110978; 0926503; 0923087

BURG WFA: CONSP ROBB; RWDW; EX FEL POSS FA - F(TK10)
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Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

ROY L. NELSON IiI

Chief Deputy District Attorney

Nevada Bar #007842

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

LA. 3/11/10 DISTRICT COURT
10:30 AM. CLARK COUNTY, NEVADA
ALMASE

THE STATE OF NEVADA,

Plaintiff, Case No: C262523

Dept No: XVIII
-VS—

CARY PICKETT, aka,
Cary Jerard Pickett, #0725059

Defendant.

INFORMATION

STATE OF NEVADA §
S5

COUNTY OF CLARK
DAVID ROGER, District Attorney within and for the County of Clark, State of

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That CARY PICKETT, aka, Cary Jerard Pickett, the Defendant(s) above named,
having committed the crimes of BURGLARY WHILE IN POSSESSION OF A FIREARM
(Felony - NRS 205.060); CONSPIRACY TO COMMIT ROBBERY (Felony - NRS
199.480, 200.380), ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS
200.380, 193.165) and POSSESSION OF FIREARM BY EX-FELON (Felony - NRS
202.360), on or between October 11, 2009 and November 14, 2009, within the County of
Clark, State of Nevada, contrary to the form, force and effect of statutes in such cases made
and provided, and against the peace and dignity of the State of Nevada,

/1
il
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COUNT 1 - BURGLARY WHILE IN POSSESSION OF A FIREARM

did, then and there wilfully, unlawfully, and feloniously enter, while in possession of
a firearm, with intent to commit robbery, that certain building occupied by BEANO'S BAR,
located at 7200 West Lake Mead, Las Vegas, Clark County, Nevada and/or
ROADRUNNER SALOON, located at 5990 Centennial Center, Las Vegas, Clark County,
Nevada and/or TRIPLE BAR, located at 4420 North Decatur Boulevard, North Las Vegas,
Clark County, Nevada and/or RAE'S BAR, located at 2531 Wigwam Parkway, Henderson,
Clark County, Nevada and/or TIMBERS BAR, located at 7240 West Azure, Suite No. 170,
Las Vegas, Clark County, Nevada and/or TENAYA LODGE, located at 5717 Sky Pointe
Drive, Las Vegas, Clark County, Nevada.
COUNT 2 - CONSPIRACY TO COMMIT ROBBERY

did, together with co-defendant ALAN DANIELS, aka, Alan Demetrius Daniels, then

and there meet with each other and between themselves, and each of them with the other,
wilfully, unlawfully, and feloniously conspire and agree to commit a crime, to-wit: robbery,
and in furtherance of said conspiracy, Defendant did commit the acts as set forth in Count 3,
said acts being incorporated by this reference as though fully set forth herein.
COUNT 3 - ROBBERY WITH USE OF A DEADLY WEAPON

did, then and there wilfully, unlawfully, and feloniously take personal property, to-
wit: lawful money of the United States and a cellular telephone, from the person of JUSTIN
SANCHEZ and/or GEORGE MATTIE and/or DELTON LEMA and/or AARON
PARDUHM and/or JOSHUA KIEHL, or in their presence, by means of force or violence or
fear of injury to, and without the consent and against the will of the said JUSTIN SANCHEZ
and/or GEORGE MATTIE and/or DELTON LEMA and/or AARON PARDUHM and/or
JOSHUA KIEHL, said Defendant using a deadly weapon, to-wit; a handgun, during the
commission of said crime, the Defendants being criminally liable under one or more of the
following principles of criminal liability, to-wit; (1) by directly committing this crime and/or
(2) by aiding or abetting in the commission of this crime, with the intent that this crime be
committed, by providing counsel and/or encouragement and by entering into a course of

2
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conduct whereby the Defendants pointed handguns at the said victims and took said items
(3) pursuant to a conspiracy to commit this crime.

COUNT 4 - POSSESSION OF FIREARM BY EX-FELON

did, then and therc wilfully, unlawfully, and feloniously own or have in his
possession, or under his control, a weapon, to-wit: a handgun, the said Defendant being an
ex-felon, having in 2006, in Case No. C226282 been convicted of Transport of a Controlled
Substance and/or having in 1997, in Case No. (145127 been convicted of Burglary and/or
having in 1997, in Case No. C143146 been convicted of Grand Larceny and/or having in
1993, in Case No. C109725 been convicted of Attempt Grand Larceny, in the Eighth Judicial

District Court, Clark County, felonies under the laws of the State of Nevada.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/ROY L.NELSON III

ROY L. NELSON III
Chief Deputy District Attorney
Nevada Bar #007842

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED
HEREINAFTER TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR
WHICH THE DEFENDANT IS PRESENTLY CHARGED.

Defendant CARY PICKETT, aka, Cary Jerard Pickett, hereinbefore named, is placed
on notice that, in accordance with the authorization of NRS 207.010, punishment imposed
pursuant to the above-stated habitual criminal statute will be urged upon the Court if said
Defendant is found guilty on the primary offenses of BURGLARY WHILE IN
POSSESSION OF A FIREARM (Felony - NRS 205.060); CONSPIRACY TO COMMIT
ROBBERY (Felony - NRS 199.480, 200.380); ROBBERY WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.380, 193.165) and POSSESSION OF FIREARM BY EX-
FELON (Felony - NRS 202.360), for which the Defendant is presently charged.

3
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charge herein.

That said Defendant CARY PICKETT, aka, Cary Jerard Pickett, has been seven-(7)

times convicted of crimes, which, under the laws of the situs of the crime and/or the State of

Nevada, amount to felonies, to-wit:

{. That in 2006, the Defendant was convicted in Clark County, Nevada, for the crime

of Transporting a Controlled Substance, in Case No. C226282.

of Burglary, in Case No. C145127.

3. That in 1997, the Defendant was convicted in Clark County, Nevada for the crime

of Grand Larceny, in Case No. C143146.

4. That in 1994, the Defendant was convicted in Clark County, Nevada for the crime

of Escape, in Case No. C119000.

5. That in 1993, the Defendant was convicted in Clark County, Nevada for the crime

of Attempt Grand Larceny, in Case No. C109725.

of Burglary, in Case No. C107733.

I
of Attempt Grand Larceny, in Case No. C99915.

l

' DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

This page concerning the prior convictions hereinbelow set forth is to be considered

by the Court in its discretion ONLY after the finding of guilty of Defendant on the primary

2. That in 1997, the Defendant was convicted in Clark County, Nevada, for the crime

6. That in 1993, the Defendant was convicted in Clark County, Nevada for the crime

7. That in 1991, the Defendant was convicted in Clark County, Nevada for the crime

“ BY /s/ROY L. NELSON III

ROY L. NELSON III
Chief Deputy District Attorney
Nevada Bar #007842
DO NOT READ TO THE JURY

| DA#10F02742BGCU.abf
LVMPD: NLVPD; HPD EV#0910230605; 0911130506; 0911140728; 0908310560;
| 0907040926: 0910110978; 0926503; 0923087

BURG WFA: CONSP ROBB; RWDW; EX FEL POSS FA - F(TK10)
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

VS,

CARY PICKETT, aka,

Cary Jerard Pickett,

Plaintiff,

Defendant.

CASE NO. C262523

DEPT. XVIII
(ARRAIGNMENT HELD IN DEPT. LLA)

BEFORE THE HONORABLE KEVIN V. WILLIAMS, HEARING MASTER
THURSDAY, MARCH 11, 2010

RECORDER’S TRANSCRIPT OF HEARING RE:
ARRAIGNMENT

APPEARANCES:

For the State:

For the Defendant:

ROY NELSON, ESQ.,
Chief Deputy District Attorney

CAESAR V. ALMASE, ESQ.,
Attorney at Law

RECORDED BY: KIARA SCHMIDT, COURT RECORDER
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THURSDAY, MARCH 11, 2010

* h k k Kk

PROCEEDINGS

THE COURT: Cary Pickett. Yes, Mr. Almase?

MR. ALMASE: Good morning, your Honor.

THE COURT; Good morning, sir.

MR. ALMASE: Mr. Pickett is present in custody. You want me to do it?

MR. NELSON: Either way. Whatever you want.

THE COURT: Why don’t you go ahead and let Mr. Nelson put it on there. Go
ahead, Mr. Neison.

MR. NELSON: Judge, it's my understanding this morning he’s going to plead
guilty to bne count of burglary while in possession of a firearm, count two,
conspiracy to commit robbery, count three, robbery with use of a deadly weapon,
and count four, possession of a firearm by ex-felon. There's a signed guilty plea
agreement dated March 11", today, Judge.

The State agreed to dismiss the remaining counts. The Defendant
stipulates to the large habitual criminal treatment under NRS 207.010. The parties
stipulate to a two- to five-year sentence with regard to count one. The Defendant
will agree that he’'ll be treated as a large habitual under count two and receive a
sentence of ten to twenty-five years. That will run consecutive to count one for a
total of twelve to thirty years in the Nevada Department of Corrections. All the other
counts will run concurrent, Judge.

THE COURT: Now did you hear that -- those negotiations put on the record
by the State, sir?
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THE DEFENDANT: Yes, sir.

THE COURT: What is your true name, Mr. Pickett?

THE DEFENDANT: Cary Jerard Pickett.

THE COURT: How old are you?

THE DEFENDANT: Forty-four.

THE COURT: How far did you go in school?

THE DEFENDANT: Thirteen years.

THE COURT: Read, write, and understand the English language?

THE DEFENDANT: Yes, sir.

THE COURT: Okay, move just a little closer to the microphone if you would
there, Mr. Pickett.

THE DEFENDANT: Yes, sir.

THE COURT: Understand what you're charged with?

THE DEFENDANT: Yes, sir.

THE COURT: What is your plea?

THE DEFENDANT: Guilty.

THE COURT: Before | can accept your guilty plea, | must be assured it's
freely and voluntarily given. Has anyone threatened you to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Has anyone threatened anyone closely associated with you in
order to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: You understand the penalty range for count one is two fo
fifteen years, Nevada Department of Prisons?

THE DEFENDANT: Yes, sir.
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THE COURT: Do you understand the penalty range for count two is one 1o
six years, Nevada Department of Prisons, up to a $5,000 fine?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the penalty range for count three which
you're pleading guilty to, robbery with use of a deadly weapon, is one to fifteen
years -- two to fifteen years for the robbery; do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand there’s an additional
one- to fifteen-year penalty for use of a deadly weapon; you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the penalty range for count four is one to
six years, Nevada Department of Prisons, up to a $5,000 fine? |

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand that sentencing is strictly up to the
Court and no one can promise you probation, leniency, or any special treatment?

THE DEFENDANT: Yes, sir.

THE COURT: And you further understand, sir, that you stipulated to the use
of the large habitual criminal which carries the following penalty ranges: Life without
the possibility of parole, life with the possibility of parole with parole eligibility
beginning after ten years, or a definite term of twenty-five years in the Nevada
Department of Prisons with parole eligibility beginning after ten years; you
understand that?

THE DEFENDANT: Yes, sir..

THE COURT: And do you understand that you have stipulated to the last

type of sentencing which is ten to twenty-five years; you understand that?

-
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THE DEFENDANT: Yes, sir.

THE COURT: Do you understand it's consecutive to count one?

THE DEFENDANT: Yes, sir.

THE COURT: And is one of the reasons you're pleading guilty here today is
because in truth and fact you are guilty?

THE DEFENDANT: Yes, sir.

THE COURT: | have a copy of your guilty plea agreement in my hand. Did
you read it?

THE DEFENDANT: Yes, sir.

THE COURT: Understand it?

THE DEFENDANT: Yes, sir.

THE COURT: Understand by pleading guilty you're giving up the several
valuable Constitutional rights listed in the guilty plea agreement?

THE DEFENDANT: Yes, sir.

THE COURT: Discuss those rights with your attorney?

THE DEFENDANT: Yes, sir.

THE COURT: Have any questions about those rights?

THE DEFENDANT: No, sir.

THE COURT: Have any questions regarding negotiations?

THE DEFENDANT: No, sir.

THE COURT: Did you sign this guilty plea agreement freely and voluntarily
on page six, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Okay, listen closely, Mr. Pickett. This is what they said you

did. Count one, burglary while in possession of a firearm, it says that you did
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willfully, unlawfully, and feloniously enter, while in possession of a firearm, with the
intent to commit robbery, that certain building occupied by Beano’s Bar, located on
West Lake Mead, Las Vegas, Clark County, Nevada, the Roadrunner Saloon,
located on Centennial Center, Las Vegas, Clark County, Nevada, the Triple Bar,
located on North Decatur Boulevard, Las Vegas, Clark County, Nevada, Rae’s Bar,
located on Wigwam Parkway, Clark County, Nevada, Timbers Bar, located on West
Azure, Suite 170, Las Vegas, Clark County, Nevada, and/or the Tenaya Lodge,
located on Sky Pointe Drive, Las Vegas, Clark County, Nevada; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And it says here in regards to count two that you did meet with
Alan Daniels and between yourselves you willfuily, uniawtully conspired and agreed
to commit the crime of robbery, and in furtherance of that conspiracy you did the act
set forth in count three?

THE DEFENDANT: Yes, sir.

THE COURT: And in regards to count three, robbery with use of a deadly
weapon, it says you did willfully, unlawfully, and feloniously take personal property,
lawful money of the United States, and cellular phone from the person of Justin
Sanchez, and/or George Mattie, and/or Delton Lema, Aaron Parduhm, Jushua Kiehl,
in their presence by means of force, fear, or violence of injury thereto, without the
consent and against the will of those individuals; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And during the commission of the crime either you or your
co-defendant used a handgun; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay, in regards to count four, possession of a firearm by an
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ex-felon, it says you did wilifully, unlawfully, and feloniously own of have in your
possession or under your control a weapon, and that was a handgun, and that at
that time you were an ex-felon, ‘cause in 2006 you had been convicted in Case
Number C226282 of transport of controlled substance, a felony under the laws of
the State of Nevada, and also in 1997 you had previously been convicted of a --in
Case Number 145127 of burglary; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And in Case C21 - 143 [sic] and you had been convicted of
grand larceny; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And in -- that was in 1993 -- excuse me. And then for a final
case you had was C109723 in 1993 where you'd been convicted of attempt grand
larceny; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: So you had possession of a firearm after being convicted of
felonies; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Anything else there, Mr. Nelson?

MR. NELSON: No, Judge.

THE COURT: Okay, Court accepts the Defendant's guilty plea as being freely
and voluntarily given. Listen closely now, sir. We're going to set your sentencing
date on --

THE CLERK: May 10", 8:15, Department 18.

MR. NELSON: Thank you, Judge.

THE COURT: Uh-huh. Have a good day there, Mr. Nelson.
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MR. ALMASE: Thank you, Judge.

(Whereupon, the proceedings concluded)

* %k ik ok k

ATTEST. | do hereby cenrtify that | have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

e D7

Kiara Schmidt, Court Recorder/Transcriber
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 10, 2010

10C262523-2 The State of Nevada vs Cary ] Pickett

May 10, 2010 8:15 AM Sentencing SENTENCING DEFT PICKETT
HEARD BY: Barket, David COURTROQOM: RJC Courtroom 11B
COURT CLERK: Sharon Chun

RECORDER: Richard Kangas

REPORTER:
PARTIES
PRESENT: Almase, Caesar V. Attorney for Deft
Nelson ITI, Roy L. Attorney for State
Pickett, Cary ] Defendant
JOURNAL ENTRIES

_The State lodged seven (7) certified copies of Deft Pickett's prior Judgments of Convictions in
support of their request for Habitual Criminal enhancement. Exhibits were marked as State's
Exhibits and admitted. COURT FOUND documents to be accurate and sufficient to support and
FOUND DEFT PICKETT AN HABITUAL CRIMINAL pursuant to NRS 207.010.

DEFT. PICKETT ADJUDGED GUILTY of COUNT 1 - BURGLARY WHILE IN POSSESSION OF A
FIREARM (F); COUNT 2 - CONSPIRACY TO COMMIT ROBBERY (F); COUNT 3 - ROBBERY WITH
USE OF A DEADLY WEAPON (F); AND COUNT 4 - POSSESSION OF FIREARM BY EX-FELON (F).

Tn addition to the $25.00 Administrative Assessment fee, COURT ORDERED, Deft Pickett to PAY
RESTITUTION in the AMOUNT of $11,948.60 JOINTLY and SEVERALLY with co-deft, an
INDIVIDUAL RESTITUTION of $1,550.00, and SENTENCED, as follows:

COUNT 1 - A MAXIMUM of SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24)
MONTHS in the Nevada Department of Corrections (NDC);

COUNT 2 - A MAXIMUM of SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24)
MONTHS in the Nevada Department of Corrections (NDC);

COUNT 3 - Habitual Criminal Enhancement with a MAXTMUM term of TWENTY-FIVE (25)
YEARS and a MINIMUM of TEN (10) YEARS in the NV Dept of Corrections, SENTENCE
CONSECUTIVE TO COUNT 1;

PRINT DATE: 09/27/2010 Page 1 of 2 Minutes Date: May 10, 2010
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COUNT4 - A MAXIMUM of SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24)
MONTHS in the Nevada Department of Corrections (NDC), CONCURRENT TO COUNT 2.

COURT REITERATED that COUNTS 1 AND 3 ARE CONSECUTIVE and COUNTS 2 and 4 ARE
CONCURRENT, with 88 DAYS CREDIT for time served.

COURT FURTHER ORDERED, DNA fee and testing WAIVED, having been previously submitted.

If bond, exonerated.

9/27/10-MINUTES CORRECTED TO REFLECT CORRECT DEFT'S NAME, AND THE
SENTENCING MINUTE ORDER OF DEFT PICKETT HAS NOW BEEN SEPARATED FROM THE
SENTENCING MINUTE ORDER OF DEFT DANIELS. /SSC

PRINT DATE: 09/27/2010 Page 2 of 2 Minutes Date: May 10, 2010
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DAVID ROGER
Elarkdc%ml?‘;(%if%ﬁl Attorney Fea 7

evada Bar ,
200 Lewis Avenue & ¢l 3w PH 07
l.as Vegas, Nevada 89155-2212

(702) 671.2500 ﬁ)zzg'_“
Attorney for Plaintiff CLERK QF ThE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
Plaintiff, )
Case No: C226282
-\fg-
g Dept No: 1
CARY JERARD PICKETT,
110725059 ;
)
Defendant. ;

JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appeared before the Court with counsel and entered a plea
of guilty to the crime(s) of TRANSPORT OF A CONTROLLED SUBSTANCE
(Category B, Felony), in violation of NRS 453.321; thereafter, onr the 14th day of February,
2007, the Defendamt was present in court for sentencing with his counsel, JAMES L.
BUCHANAN 11, ESQ., and good causc appearing,

THE DEFENDANT 1S HEREBY ADJUDGED guilty of said offense(s) and, in
addition to the $25.00 Administrative Assessment Fee, $60.00 Drug Analysis fee and
$150.00 DNA Analysis fec are IMPOSED, the Defendant is sentenced as follows: to a
MINIMUM of TWELVE (12) MONTHS and a MAXIMUM of THIRTY (30) MONTHS in
the Nevada Department of Corrections (NDC), SUSPENDED; placed on PROBATION for
FIVE (5) YEARS.

CONDITIONS:

I. Enter and complete Drug Coun.

PAWPDOCSUUDGY 13%1359101.doc

-
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2. Search Clavse for illegal substanees.

3. Mdintain full-time employment.

¢l

DATLD this __ 29 _ day of February, 2007, /(/

DISTRICT JUDGE (J

CERTIFIED Copy
DOCUMENT ATTAGHED ISA
TRUE AND CORRECT COPY
QF THE ORIGINAL ONFILE

’ . f
C’_‘%_‘- "o ‘:3.&.117_1.‘

CLEAK OF THE COUNT

R Y[
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1. The constitutional privilege against self-incrimination, including the right to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the
jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial the State would bear the
burden of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would
testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney, either
appointed or retained, unless the appeal is based upon reasonable constitutional jurisdictional
or other grounds that challenge the legality of the proceedings and except as otherwise
provided in subsection 3 of NRS 174.035.

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my

attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the charge(s) againsit
me at trial. |

I have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.
1
1"

BTkttt Do eI 2Ot eSS
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I am signing this agreement voluntarily, after consultation with my attorney, and I am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea.

My attorney has answered all my questions regarding this guilty plea agreement and
its consequences to my satisfaction and I am satisfied with the services provided by my
attorney. .
DATED this ____ day of March, 2010,

CARY PICKETT , aka, Cary Jerard Pickett

Defendant

District Attorney
07842
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of
the court hereby certify that:

. 1. T'have fully explained to the Defendant the allegations contained in the charge(s)
to which guilty pleas are being entered.

2. I have advised the Defendant of the penalties for each charge and the restitution
that the Defendant may be ordered to pay.

. 3. Al glleas of guilty offered by the Defendant pursuant to this agreement are
consistent with the facts known to me and ‘are made with my advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement.

b. [Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily. . '

¢. Was not under the influence of intoxicating liquor, a controlled substance or
cl)the{l gru at the time I consulted with the defendant as certified in paragraphs
and 2 above.

Dated: This day of March, 2010.

10F02742B/GCU:abf
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Exhiot &
97C143146

DISTRICT COURT
CLARK COUNTY, NEVADA
Felony/Gross Misdemeanor COURT MINUTES July 14, 1997
97C143146 The State of Nevada vs Gary Pickett
July 14,1997 9:00 AM Request DEFT'S PRO PER
REQUEST TO
RECEIVE
FERETTA CANVASS
Court Clerk: SUSAN
BURDETTE/sb
Reporter/Recorder:
CATHY NELSON
Heard By: Douglas,
Michael L
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Bloxham, Ronald C.  Attorney
Justice, Patricia R. Attorney
Pickett, Gary Defendant
Public Defender Attorney

JOURNAL ENTRIES

- Upon Court's inquiry, Deft. stated he wishes to represent himself as he and Ms. Justice have a
conflict of interest; she does not believe he can win this case; she has insulted him and requested a
psychological evaluation; he requested a substitution of counsel and she suggested that he represent
himself. Court stated the penalty and admonished Deft. that if he represents himself at trial, the
Court will not make any exceptions for him. Ms. Justice stated the defenses Deft. wants her to take at
trial would be obvious ineffective assistance of counsel and it would be unethical to go forward.
Following further statements by Deft., COURT ORDERED, matter CONTINUED; Ms. Justice to
contact and discuss with Deft. Court stated he will have his office contact Mr. Savage for possible

PRINT DATE: 08/11/2010 Page 2 of 41 Minutes Date: June 05, 1997
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appointment -- not as counsel of record but as stand-by counsel if Deft. wishes to go forward and
represent himself. Deft. requested a copy of the discovery. COURT ORDERED, DENIED. Ms.
Justice requested this matter be recalled at 2:00 p.m., and COURT SO ORDERED.

At 2:00 P.M., matter recalled with all parties present. COURT ORDERED, State excused. Court
noted the Calendar Call and Jury Trial, noted that Deft. wishes to go forward and represent himself,
and noted Ms. Justice's request to make certain representations on the record this date. Ms. Justice
concurred and make in-camera representations as to this case. Statements by Deft. as to his defense.
Court found that Deft. has a right a trial that is based on physical identification of physical evidence
available.

CUSTODY

07-17-97 9:.00 AM DEFT'S REQUEST: PRO PER MOTION TO RECEIVE FERETA CANVASS
CANVASS ... CALENDAR CALL ... POSSIBLE CONFIRMATION OF COUNSEL (J. (SAVAGE)
07-21-97 10:00 AM JURY TRIAL
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 14, 1997

97C143146 The State of Nevada vs Gary Pickett

August 14, 1997 9:00 AM All Pending Motions ALL PENDING
MOTIONS (08-14-97)
Court Clerk: SUSAN
BURDETTE/sb
Reporter/Recorder:
JANICE LISTON
Heard By: Michael
Douglas

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Noxon, Arthur G. Attorney

Pickett, Gary Defendant
Savage, Jordan S. Attorney
JOURNAL ENTRIES

- STATUS CHECK: TRIAL STATUS ... STATE'S MOTION TO AMEND INFORMATION

As to STATUS CHECK: TRIAL STATUS: Upon Court's inquiry, Mr. Noxon noted the State is ready
for trial. Deft. requested discovery as to the photos. Mr. Noxon lodged the photos and copies of
Deft's four (4) prior convictions with Mr. Savage. Mr. Noxon requested that Deft. advise the State, so
they can respond, if he challenges any of those convictions.

As to STATE'S MOTION TO AMEND INFORMATION: Mr. Noxon noted the State wishes to seek
Habitual Criminal treatment. Deft. objected to the State filing Habitual Criminal treatment at this late
date. Response by Mr. Noxon that per Statute, any time up to 15 days prior to sentencing, the State
may file Habitual Criminal charges and will obtain the Statute and respond if the Court so wishes,
noting the State is within the limit. He further stated that if Deft. wishes to discuss negotiations, he
will do so. Court cited NRS 207.010, and ORDERED, State's Motion to Amend Information
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GRANTED, noting it is the State's prerogative to go forward with it, if appropriate. ORDER TO
AMEND INFORMATION sigried and FILED IN OPEN COURT. AMENDED INFORMATION
FILED IN OPEN COURT. COURT ORDERED, Calendar Call and Jury Trial dates STAND. Mr.
Noxon stated he will contact Mr. Savage as to negotiating this matter.

CUSTODY

08-28-97 9:00 AM CALENDAR CALL

09-02-97 10:00 AM JURY TRIAL
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES April 14, 1999

97C143146 The State of Nevada vs Gary Pickett

April 14, 1999 9:00 AM All Pending Motions ALL PENDING
MOTIONS (04-14-99)
Court Clerk: JOYCE
BROWN
Reporter/Recorder:
CATHY NELSON
Heard By: Michael
Douglas

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Weckerly, Pamela C.  Attorney

JOURNAL ENTRIES

- DEFT'S PRO PER MOTION FOR EXTENSION OF TIME, MOTION FOR TRANSCRIFTS,
JUDGMENT OF CONVICTION, MOTION FOR PRE-SENTENCING REPORT, SENTENCING
TRANSCRIPT, GUILTY PLEA MEMORANDUM, PRE-TRIAL AND ALL POST-TRIAL HEARING
TRANSCRIPTS AND AMENDED INFORMATION TO RESPOND TO STATE'S OPPOSITION TO
PETITIONERS WRIT OF HABEAS CORPUS... DEFT'S PRO PER PETITION FOR A WRIT OF
HABEAS CORPUS (POST-CONVICTION)...DEFT'S PRO PER MOTION FOR LEAVE TO PROCEED
IN FORMA PAUPERIS

AS TO THE FIRST MOTION LISTED, COURT ORDERED motion DENIED. Court advised it would
be appropriate to have the file sent to the Defendant by the previous Counsel, Mr. Savage, if he still
had it.

AS TO DEFT'S PRO PER MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS, COURT
ORDERED motion GRANTED.

AS TO THE DEFT'S PRO PER PETITION FOR A WRIT OF HABEAS CORPUS (POST-
CONVICTION), Court advised it was untimely; good cause had not been shown in this matter; and
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ORDERED, pursuant to NRS 34.726 the Petition was DENIED. Additionally, Court noted for the
record, against the Court's advice, Mr. Pickett represented himself. Court further advised the petition
was without merit; the Defendant had signed off on the negotiations; and he was canvassed
thoroughly; as to Counsel, it was by his own design; and Court had ordered stand-by Counsel for

him. State to prepare the order.
NDP
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STEWART L. BELL FULER
DISTRICT ATTORNEY
Nevada Bar #000477 o
200 S. Third Street R GST 1 A 85I
Las Vegas, Nevada 89135 '
702) 4354710 L
ttorney for Plaintiff R \
DISTRICT COURT
CLARK COUNTY, NEVADA .
THE STATE OF NEVADA, \
Plaintiff,
-ys- Case No. C143146
Dept. No. Xi
GARY PICKETT, aka Docket S

Cary Jerard Pickett, 40725059

Defendant.

JUDGMENT OF CONVICTION (PLEA)

WHEREAS, on the 28th day of August, 1997, the Defendant GARY PICKETT, aka Cary
Jerard Pickett, appeared before the Court herein with his counsel and entered a plea of guilty to
the crime(s) of GRAND LARCENY (CATEGORY B FELONY), commnitted on or about the 3rd
day of May, 1997, in violation of NRS 205.220 and

WHEREAS, thereafter on the 25th day of September, 1997, the Defendant, In Propria
Persona, being present in court with his counsel JORDAN SAVAGE, ESQ., as Stand By
Counsel, and ARTHUR G. NOXON, Deputy District Attorncy, also being present; the above
entitled Count did adjudge the Defendant guilty thereof by reason of his plea of guilty and, in
addition to the $25.00 Administrative Assessment Fee, sentenced Defendant to a minimum of
thirty-six (36) months and a maximum of one-hundred twenty (120) months in the Nevada
Department of Prisons, suspended; placed on probation for an indeterminate period not to
exceed five (5) years. Conditions: 1. Search Clause for controlled substances and weapons.

2. Complete Drug Court Program, noting weapons were not involved. 3. Complete long-term
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counseling, vocational and educational programs as deemed necessary by the Division of Parole
and Probation. 4. Complete ¢ight (8) hours community service per month within the first three
(3) years of probation. 5. Pwssuant to NRS 176.185, Defendant to be supervised in the Nevada
Division of Parole and Probation's House Arrest Program for the first four (4) months of
probation. Defendant to receive eighty-nine (89) days credit for time served. Court referred
matter to Drug Court, and Ordered, sct for further proceedings on October 6, 1997 at 9.00
o'clock a.m. in Department X.

THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this
Judgment of Conviction as part of the record in the above entitled matter.

DATED this MZ day of October, 1997, in the City of Las Vegas, County of Clark,

State of Nevada. T

/DISTRICT JUDGE

DAH97-143146X/pm
LVMPD EV#9705030904
G/L-F
(TK1)

-2- PWPDOCSUUDA TOG\ 042030 1. WPD
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INDIVIDUAL RESTITUTION of $3,034.50, and SENTENCED, as follows: COUNT 1 - A MAXIMUM
of ONE-HUNDRED-EIGHTY (180) MONTHS and a MINIMUM of SIXTY (60) MONTHS in the
Nevada Department of Corrections (NDC); COUNT 2 - A MAXIMUM of SIXTY (60) MONTHS and a
MINIMUM of TWENTY-FOUR (24) MONTHS in the Nevada Department of Corrections (NDC);
COUNT 3 - A MAXIMUM term of LIFE in the NV Dept of Corrections, with the possibility of Parole
when a MINIMUM of TEN (10) YEARS has been served, CONSECUTIVE TO COUNT 1; COUNT 4 -
A MAXIMUM of SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24) MONTHS in the
Nevada Department of Corrections (NDC), CONCURRENT TO COUNT 2.

COURT REITERATED that COUNTS 1 AND 3 ARE CONSECUTIVE and COUNTS 2 AND 4 ARE
CONCURRENT. COURT FURTHER ORDERED, SENTENCING IN THIS CASE IS TO BE SERVED
CONSECUTIVE TO THE SENTENCE IMPOSED IN CASE NO. C156246, with ZERO (0) DAYS
CREDIT for time served. COURT FURTHER ORDERED, DNA fee and testing WAIVED, having been
previously submitted.

If bond, exonerated.

AS TO DEFT PICKETT: The State lodged seven (7) certified copies of Deft Pickett's prior Judgments
of Convictions in support of their request for Habitual Criminal enhancement. Exhibits were marked
as State's Exhibits and admitted. COURT FOUND documents to be accurate and sufficient to support
and FOUND DEFT DANIELS AN HABITUAL CRIMINAL pursuant to NRS 207.010.

DEFT. PICKETT ADJUDGED GUILTY of COUNT 1 - BURGLARY WHILE IN POSSESSION OF A
FIREARM (F); COUNT 2 - CONSPIRACY TO COMMIT ROBBERY (F); COUNT 3 - ROBBERY WITH
USE OF A DEADLY WEAPON (F); AND COUNT 4 - POSSESSION OF FIREARM BY EX-FELON (F).
In addition to the $25.00 Administrative Assessment fee, COURT ORDERED, Deft Pickett to PAY
RESTITUTION in the AMQUNT of $11,948.60 JOINTLY and SEVERALLY with co-deft, an
INDIVIDUAL RESTITUTION of $1,550.00, and SENTENCED, as follows: COUNT 1 - A MAXIMUM
of SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24) MONTHS in the Nevada
Department of Corrections (NDC); COUNT 2 - A MAXIMUM of SIXTY (60) MONTHS and a
MINIMUM of TWENTY-FOUR (24) MONTHS in the Nevada Department of Corrections (NDC);
COUNT 3 - Habitual Criminal Enhancement with a MAXIMUM term of TWENTY-FIVE (25)
MONTHS and a MINIMUM of TEN (10) MONTHS in the NV Dept of Corrections, SENTENCE
CONSECUTIVE TO COUNT 1; COUNT 4 - A MAXIMUM of SIXTY (60) MONTHS and a MINIMUM
of TWENTY-FOUR (24) MONTHS in the Nevada Department of Corrections (NDC), CONCURRENT
TO COUNT 2.

COURT REITERATED that COUNTS 1 AND 3 ARE CONSECUTIVE and COUNTS 2 and 4 ARE
CONCURRENT, with 88 DAYS CREDIT for time served.

COURT FURTHER ORDERED, DNA fee and testing WAIVED, having been previously submitted.
If bond, exonerated.

CLERK'S NOTE 7/27/10 - ASTO DEFT PICKETT. COUNT 3 HAS BEEN CORRECTED PER
ABOVE MINUTE. (S.CHUN)
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INDIVIDUAL RESTITUTION of $3,034.50, and SENTENCED, as follows; COUNT 1 - A MAXIMUM
of ONE-HUNDRED-EIGHTY (180) MONTHS and a MINIMUM of SIXTY (60) MONTHS in the
Nevada Department of Corrections {(NDC); COUNT 2 - A MAXIMUM of SIXTY (60) MONTHS and a
MINIMUM of TWENTY-FOUR (24) MONTHS in the Nevada Department of Corrections (NDC);
COUNT 3 - A MAXIMUM term of LIFE in the NV Dept of Corrections, with the possibility of Parole
when a MINIMUM of TEN (10) YEARS has been served, CONSECUTIVE TO COUNT 1; COUNT 4 -
A MAXIMUM of SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24) MONTHS in the
Nevada Department of Corrections (NDC), CONCURRENT TO COUNT 2.

COURT REITERATED that COUNTS 1 AND 3 ARE CONSECUTIVE and COUNTS 2 AND 4 ARE
CONCURRENT. COURT FURTHER ORDERED, SENTENCING IN THIS CASE IS TO BE SERVED
CONSECUTIVE TO THE SENTENCE IMPOSED IN CASE NO. C156246, with ZERQ (0) DAYS
CREDIT for time served. COURT FURTHER ORDERED, DNA fee and testing WAIVED, having been
previously submitted.

If bond, exonerated.

AS TO DEFT PICKETT: The State lodged seven (7) certified copies of Deft Pickett's prior Judgments
of Convictions in support of their request for Habitual Criminal enhancement. Exhibits were marked
as State's Exhibits and admitted. COURT FOUND documents to be accurate and sufficient to support
and FOUND DEFT DANIELS AN HABITUAL CRIMINAL pursuant to NRS 207.010.

DEFT. PICKETT ADJUDGED GUILTY of COUNT 1 - BURGLARY WHILE IN POSSESSION OF A
FIREARM (F); COUNT 2 - CONSPIRACY TO COMMIT ROBBERY (F); COUNT 3 - ROBBERY WITH
USE OF A DEADLY WEAPON (F); AND COUNT 4 - POSSESSION OF FIREARM BY EX-FELON (F).
In addition to the $25.00 Administrative Assessment fee, COURT ORDERED, Deft Pickett to PAY
RESTITUTION in the AMOUNT of $11,948.60 JOINTLY and SEVERALLY with co-deft, an
INDIVIDUAL RESTITUTION of $1,550.00, and SENTENCED, as follows: COUNT 1 - A MAXIMUM
of SIXTY (60) MONTHS and a MINIMUM of TWENTY-FOUR (24) MONTHS in the Nevada
Department of Corrections (NDC); COUNT 2 - A MAXIMUM of SIXTY (60) MONTHS and a
MINIMUM of TWENTY-FOUR (24) MONTHS in the Nevada Department of Corrections (NDC);
COQUNT 3 - Habitual Criminal Enhancement with a MAXIMUM term of TWENTY-FIVE (25)
MONTHS and a MINIMUM of TEN (10} MONTHS in the NV Dept of Corrections, SENTENCE
CONSECUTIVE TO COUNT 1; COUNT 4 - A MAXIMUM of SIXTY (60) MONTHS and a MINIMUM
of TWENTY-FOUR (24) MONTHS in the Nevada Department of Corrections (NDC), CONCURRENT
TO COUNT 2.

COURT REITERATED that COUNTS 1 AND 3 ARE CONSECUTIVE and COUNTS 2 and 4 ARE
CONCURRENT, with 88 DAYS CREDIT for time served.

COURT FURTHER ORDERED, DNA fee and testing WAIVED, having been previously submitted.
If bond, exonerated.

CLERK'SNOTE 7/27/10 - AS TO DEFT PICKETT. COUNT 3 HAS BEEN CORRECTED PER
ABOVE MINUTE. (5.CHUN)
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LAS VEGAS, CLARK COUNTY, NV, THURS., FEB. 25, 2010
10:25 A.M.
-000 -

PROCEET LRTINGS

THE COURT: With respect to Mryr. Pickett.

MR. NELSON: Judge, it's my understanding
this morning, he will unconditionally waive his
preliminary hearing. In district court he will plead
guilty to one count of robbery with the use of a
deadly weapon naming all victims, one count of
conspiracy to commit robbery, one count of burglary
while in possession of a firearm naming all bars, one
count of felon possession of a firearm.

He will stipulate to the large habitual
under NRS 207.010. Both of the parties stipulate to
a term of years of 12 years to a maximum term of 30
vyears in the Nevada Department of Corrections.

With regard to robbery with use of a
deadly weapon, that will be the charge that he will
plead to the large habitual on. The conspiracy to
commit robbery will be a two-to-five-year sentence to
run consecutive to his 10-to-25-year sentence.

MR. ALMASE: And obviously the remaining
counts will run concurrent.

MR. NELSON: That's correct.
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THE COURT: Mr. Picket, did you understand
the terms of the negotiations?

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you understand also that
one of the things you are being asked to do this
morning is to unconditionally waive your right to a
preliminary hearing which means that if you get to
district court and you change your mind about the
negotiations you won't be able to come back to this
court to have a preliminary hearing as to these
charges?

Do you understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: And understanding that, is it
still your intention to unconditiocnally waive your
right to a preliminary hearing?

THE DEFENDANT: Yes, ma'am.

THE COURT: Then it appearing to this
Court from the amended criminal complaint on file
herein that the crimes of conspiracy to commit
robbery, robbery with use of a deadly weapon, allege
burglary while in possession of a deadly weapon have
been committed and the Defendant, Cary Pickett,
having unconditionally waived his right to a

preliminary hearing on said charges shall be held to
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answer said charges in the Eighth Judicial District
Court, Department --

THE CLERK: 18, March 11th at 10:30, lower
level basement, Courtroom 1A.

-000-

ATTEST: FULL, TRUE, ACCURATE AND CERTIFIED
TRANSCRIPT OF PROCEEDINGS.

Shawn/E. OFt, CCR No. 577
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CASE NO. (C262523
IN THE JUSTICE CCURT CF LAS VEGAS TOWNSHIP
COUNTY OF CLARK, STATE OF NEVADA
-000-
COIY
THE STATE OF NEVADA,
Plaintiff,
vs. CASE NO. 10F02742B

CARY PICKETT,

Defendant.

REPORTER'S TRANSCRIPT OF

UNCONDITIONAL WAIVER OF PRELIMINARY HEARING

BEFORE THE HON. KAREN BENNETT- HARON

JUSTICE OF THE PEACE

Thursday, February 25, 2010

10:25 A.M.
APPEARANCES:
For the State: RCY NELSON, ESQ.
Deputy District Attorney
For the Defendant: CAESAR ALMASE, ESO.

Reported by: SHAWN E. OTT, CCR NO. 577
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JOCP
STEWART L. BELL FILED
DISTRICT ATTORNEY
Nevada Bar #000477 : o
200 S. Third Street B GaT 11 A 851
Las Vegas, Nevada 89135 .\
702) 4§5-47I | L
ttorney for Plaintiff T Sl \
DISTRICT COURT
CLARK COUNTY, NEVADA :
THE STATE OF NEVADA, \
Plaintiff,
-v§- Case No. C143146
Dept. No. Xl
GARY PICKETT, aka Docket S
Cary Jerard Pickett, #0725059
Defendant.

JUDGMENT OF CONVICTION (PLEA)

. WHEREAS. on the 28th day of August, 1997, the Defeadant GARY PICKETT, aka Cary
Serard Pickett, appeared before the Court herein with his counsel md entered a plea of guilty to
the crime(s) of GRAND LARCENY (CATEGORY B FELONY), comtnitted on or about the 3rd
day of May, 1997, in viclation of NRS 205.220 and

WHEREAS., thereafter on the 25th day of Scptember, 1997, the Defendant, In Propria
Persona, being present in court with his counsel JORDAN SAVAGE, ESQ,, as Stand By
Counsel, and ARTHUR G. NOXON, Deputy District Attorney, also being present; the above
cntitled Court did adjudge the Defendant guilty thereof by reason of his plea of guilty and, in
addition to the $25.00 Administrative Assessment Fee, sentenced Defendant to a minimum of
thirty-six (36) months and a maximum of one-hundred twenty (120) months in the Nevada
Department of Prisons, suspended; placed on probation for an indeterminate period not to
excced five (5) years. Conditions: 1. Search Clause for controlled substances and weapons.

2. Complete Drug Court Program, noting weapons were not involved. 3. Complete long-term
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counseling, vocational and educational programs as deemed necessary by the Division of Parole
and Probation. 4, Complete eight (8) hours community service per month within the first three
(3) years of probation. S. Pussuant to NRS 176.185, Defendant to be supervised in the Nevada
Division of Parole and Probation’s House Arrest Program for the first four (4) months of
probation. Defendant to receive eighty-nine (89) days credit for time served. Court referred
matter to Drug Court, and Ordered, set for further proceedings on October 6, 1997 at 9:00
o'clock a.m. in Department X,

THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this
Judgment of Conviction as part of the record in the above entitled matter.

DATED this _ﬂ_ day of October, 1997, in the City of Las Vegas, County of Clark,

State of Nevada. e
“‘////
W SHe

/DISTRICT JUDGE 7 e
DAH97-143146X/pm
LYMPD EV#H#9705030904
G/L-F
(TKI)

-2 PAWPDOCIVUDCA 06\ 0680301 WPD

Page 304




\

" TT0CT 20 1997

iy EXNib)

- v/
® ° ORIBINAL o
i{Jocp
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2 DISTRICT ATTORNEY '
Nevada Bar #000477 o
342008 Third Street baleng v AN IS
Las Vc§as, Nevada 89[55
4 (702) 435471
s ttormey for Plaintigr
: DISTRICT COURT
6 CLARK COUNTY. NEVADA
7
8 THE STATE OF NEVADA,
9 Plaintif¥,
10 ~V§- Case No. Cl45)27
Dept. No, XI
il CARY_JERARD PICKETT, aka Docket S
2 Gary Pickett, #0725059
!
13 Defendant

14 \
15

7, the Defendant, I Propria
21 Persona, being present in coun with hijs counse] JORDAN. SAVAGE, ESQ., as Stand By

also being present; the above

d Defendant o 8 minimum of
25 | thirty-six (36) months ang 4 maximum of one-hundred fwenty (120) months
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1 | Court Program, noting there was no use of weapons in this incident, 3. Complete long-term
2§ counseling, vocational and cducational programs as deemed necessary. 4. Defendant to be
3 § supervised in the Nevada Division of Parole and Probation's House Arrest Program for the first
4 § four (4) months of probation. Defendant to receive thirty-five (35) days credit for time served.
5| Court referred matter to Drug Court, and Ordered, set for further proceedings on October 6,
6 | 1997 at 9:00 o'clock a.m. in Department X.
7 THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this
8 ¥ Judgment of Conviction s part of the record in the above entitled matter. 7
9 DATED this day of October, 1997, in the City of Las Vegas, County of Clark,
10 } State of Nevada. ,
" //
12 %/ ade
. DISTRICT JUDGE 3
14
15
lé6
17
18
19
20
21
22
23
24
25
26
27 H LOMPD EViTIdn 1616
BURG-F
28 | (TK1)
-2- PAWFDOCSUUDOMI 1711 22301, wpp
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CASE NO. (C262523-

IN THE JUSTICE CQURT OF LAS VEGAS TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

' -oCo-

| GOy
THE STATE OF NEVADA,

Plaintiff,
vs. CASE NO. 1QF02742B
CARY PICKETT,

Defendant.

REPORTER'S TRANSCRIPT OF

UNCONDITIONAL WAIVER OF PRELIMINARY HEARING

BEFORE THE HON. KAREN BENNETT-HARON

JUSTICE OF THE PEACE

Thursday, February 25, 2010

10:25 A.M.
APPEARANCES:
For the State: ROY NELSON, ESQ.
Deputy District Attorney
For the Defendant: CAESAR ALMASE, ESCQ.

Reported by: SHAWN E. OTT, CCR NO., 577
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LAS VEGAS, CLARK COUNTY, NV, THURS., FER. 25, 2010
10:25 A.M.
-0Co-

PROCEEDRDTINTGS

THE COURT: With respect to Mr. Pickett.

MR. NELSON: Judge, it's my understanding
this morning, he will unconditionally waive his
preliminary hearing. In district court he will plead
guilty to one count of robbery with the use of a
deadly weapon naming all victims, one count of
conspiracy to commit robbery, one count of burglary
while in possession of a firearm naming all bars, one
count of felon possession of a firearm.

He will stipulate to the lafge habitual
under NRS 207.010. Both of the parties stipulate to
a term of years of 12 years to a maximum term of 230
years in the Nevada Department of Corrections.

With regard to robbery with use of a
deadly weapon, that will be the charge that he will
plead to the large habitual on. The conspiracy to
commit robbery will be a two-to-five-year sentence to
run consecutive to his 10-to-25-year sentence.

MR. ALMASE: And obviously the remaining
counts will run concurrent.

MR. NELSON: That's correct.
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THE COURT: Mr. Picket, did you understand
the terms of the negotiations?

THE DEFENDANT: Yes, ma'am.

THE CQURT: Do you understand also that
one of the things you are being asked to do this
morning is to unconditionally waive your right to a
preliminary hearing which means that if you get to
district court and you change your mind about the
negotiations you won't be able to come back to this
court to have a preliminary hearing as to these
charges?

Do you understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: And understanding that, is it
still your intention to unconditionally waive your
right to a preliminary hearing?

THE DEFENDANT: Yes, ma'am.

THE COURT: Then it appearing to this
Court from the amended criminal complaint on file
herein that the crimes of conspiracy to commit
robbery, robbery with use of a deadly weapon, allege
burglary while in possession of a deadly weapon have
been committed and the Defendant, Cary Pickett,
having unconditionally waived his right tc a

preliminary hearing on said charges shall be held to
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answer said charges in the Eighth Judicial District

Court, Department --
THE CLERK: 18,
level basement, Courtroom 1

-0Q0-~

ATTEST: FULL, TRUE, ACCUR
TRANSCRIPT OF PRO

March 1l1th at 10:30,

A.

ATE AND CERTIFIED
CEEDINGS.

Shawn/E.

OFt, CCR No. 577

lower
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DISTRICT COURT

CLARK COI{NTY, NEVADA
CARY PICKETT,

Petitioner,
Casc No: C262523
Y&, > Dept Na: 18
WARDEN SCILLIA AT
HIGH DESERT STATE PRISON, ORDER FOR PETITION FOR
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THURSDAY, MARCH 11, 2010

* k ok k%

PROCEEDINGS

THE COURT: Cary Pickett. Yes, Mr. Aimase?

MR. ALMASE: Good morning, your Honor.

THE COURT: Good morning, sir.

MR. ALMASE: Mr. Pickett is present in custody. You want me to do it?

MR. NELSON: Either way. Whatever you want.

THE COURT: Why don't you go ahead and let Mr. Nelson put it on there. Go
ahead, Mr. Nelson.

MR. NELSON: Judge, it's my understanding this morning he’s going to plead
guilty to one count of burglary while in possession of a firearm, count two,
conspiracy to commit robbery, count three, robbery with use of a deadly weapon,
and count four, possession of a firearm by ex-felon. There's a signed guilty plea
agreement dated March 11", today, Judge.

The State agreed to dismiss the remaining counts. The Defendant
stipulates to the large habitual criminal treatment under NRS 207.010. The parties
stipulate to a two- to five-year sentence with regard to count one. The Defendant
will agree that he'll be treated as a large habitual under count two and receive a
sentence of ten to twenty-five years. That will run consecutive to count one for a
total of twelve to thirty years in the Nevada Department of Corrections. All the other
counts will run concurrent, Judge.

THE COURT: Now did you hear that -- those negotiations put on the record
by the State, sir?
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THE DEFENDANT: Yes, sir.

THE COURT: What is your true name, Mr. Pickett?

THE DEFENDANT: Cary Jerard Pickett.

THE COURT: How old are you?

THE DEFENDANT: Forty-four.

THE COURT: How far did you go in school?

THE DEFENDANT: Thirteen years.

THE COURT: Read, write, and understand the English language?

THE DEFENDANT: Yes, sir.

THE COURT: Okay, move just a little closer to the microphone if you would

there, Mr. Pickett.

THE DEFENDANT: Yes, sir.

THE COURT: Understand what you're charged with?

THE DEFENDANT: Yes, sir.

THE COURT: What is your plea?

THE DEFENDANT: Guilty.

THE COURT: Before | can accept your guilty plea, | must be assured it's

freely and voluntarily given. Has anyone threatened you to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Has anyone threatened anyone closely associated with you in

order to get you to plead guilty?

THE DEFENDANT: No, sir.
THE COURT: You understand the penalty range for count one is two to

fifteen years, Nevada Department of Prisons?

THE DEFENDANT: Yes, sir.
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THE COURT: Do you understand the penalty range for count two is one to
six years, Nevada Department of Prisons, up to a $5,000 fine?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the penalty range for count three which
you're pleading guilty to, robbery with use of a deadly weapon, is one to fifteen
years -- two to fifteen years for the robbery; do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand there's an additional
one- to fifteen-year penalty for use of a deadly weapon; you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the penalty range for count four is one to
six years, Nevada Department of Prisons, up to a $5,000 fine?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand that sentencing is strictly up to the
Court and no one can promise you probation, leniency, or any special treatment?

THE DEFENDANT: Yes, sir.

THE COURT: And you further understand, sir, that you stipulated to the use
of the large habitual criminal which carries the following penalty ranges: Life without
the possibility of parole, life with the possibility of parole with parole eligibility
beginning after ten years, or a definite term of twenty-five years in the Nevada
Department of Prisons with parole eligibility beginning after ten years; you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand that you have stipulated to the last

type of sentencing which is ten to twenty-five years; you understand that?
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THE DEFENDANT: Yes, sir.

THE COURT: Do you understand it's consecutive to count one?

THE DEFENDANT: Yes, sir.

THE COURT: And is one of the reasons you're pleading guilty here today is
because in truth and fact you are guilty?

THE DEFENDANT: Yes, sir.

THE COURT: | have a copy of your guilty plea agreement in my hand. Did
you read it?

THE DEFENDANT: Yes, sir.

THE COURT: Understand it?

THE DEFENDANT: Yes, sir.

THE COURT: Understand by pleading guilty you're giving up the several
valuable Constitutional rights listed in the guilty plea agreement?

THE DEFENDANT: Yes, sir.

THE COURT: Discuss those rights with your attorney?

THE DEFENDANT: Yes, sir.

THE COURT: Have any questions about those rights?

THE DEFENDANT: No, sir.

THE COURT: Have any questions regarding negotiations?

THE DEFENDANT: No, sir.

THE COURT: Did you sign this guilty plea agreement freely and voluntarily
on page six, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Okay, listen closely, Mr. Pickett. This is what they said you

did. Count one, burglary while in possession of a firearm, it says that you did
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willfully, unlawfully, and feloniously enter, while in possession of a firearm, with the
intent to commit robbery, that certain building occupied by Beano’s Bar, located on
West Lake Mead, Las Vegas, Clark County, Nevada, the Roadrunner Saloon,
located on Centennial Center, Las Vegas, Clark County, Nevada, the Triple Bar,
located on North Decatur Boulevard, Las Vegas, Clark County, Nevada, Rae’s Bar,
located on Wigwam Parkway, Clark County, Nevada, Timbers Bar, located on West
Azure, Suite 170, Las Vegas, Clark County, Nevada, and/or the Tenaya Lodge,
located on Sky Pointe Drive, Las Vegas, Clark County, Nevada; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And it says here in regards to count two that you did meet with
Alan Daniels and between yourselves you willfully, unlawfully conspired and agreed
to commit the crime of robbery, and in furtherance of that conspiracy you did the act
set forth in count three?

THE DEFENDANT: Yes, sir.

THE COURT: And in regards to count three, robbery with use of a deadly
weapon, it says you did willfully, unlawfully, and feloniously take personal property,
lawful money of the United States, and cellular phone from the person of Justin
Sanchez, and/or George Mattie, and/or Delton Lema, Aaron Parduhm, Jushua Kiehl,
in their presence by means of force, fear, or violence of injury thereto, without the
consent and against the will of those individuals; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And during the commission of the crime either you or your
co-defendant used a handgun; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay, in regards to count four, possession of a firearm by an
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ex-felon, it says you did willfully, unlawfully, and feloniously own or have in your
possession or under your control a weapon, and that was a handgun, and that at
that time you were an ex-felon, ‘cause in 2006 you had been convicted in Case
Number C226282 of transport of controlled substance, a felony under the laws of
the State of Nevada, and also in 1997 you had previously been convicted of a --in
Case Number 145127 of burglary; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And in Case C21 -- 143 [sic] and you had been convicted of
grand larceny; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And in -- that was in 1993 -- excuse me. And then for a final
case you had was C109725 in 1993 where you’'d been convicted of attempt grand
larceny; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: So you had possession of a firearm after being convicted of
felonies; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Qkay. Anything else there, Mr. Nelson?

MR. NELSON: No, Judge.

THE COURT: Okay, Court accepts the Defendant’s guilty plea as being freely|
and voluntarily given. Listen closely now, sir. We’re going to set your sentencing
date on --

THE CLERK: May 10", 8:15, Department 18.

MR. NELSON: Thank you, Judge.

THE COURT: Uh-huh. Have a good day there, Mr. Nelson.
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MR. ALMASE: Thank you, Judge.

(Whereupon, the proceedings concluded)

L

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

S e D7

Kiara Sch;nidt, Court Recorder/Transcriber
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

H. LEON SIMON

Chief Deputy District Attorney
Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, % CASE NO: 10C262523-2
-V§- % DEPT NO: XVII
CARY J. PICKETT, g
#0725059 )
Defendant. %

STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)
DATE OF HEARING: April 6, 2011
TIME OF HEARING: 8:15 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
H. LEON SIMON, Chief Deputy District Attorney, and hereby submits the attached Points
and Authorities in Response to Defendant's Petition for Writ of Habeas Corpus (Post-
Conviction).

This response 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/7]
/]
/1]
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On February 3, 2010, Cary J. Pickett, hereinafter “Defendant,” was charged by way of
Criminal Complaint with five (5) counts of Burglary While in Possession of a Firearm, seven
(7) counts of Robbery With Use of a Deadly Weapon, five (5) counts of Conspiracy to
Commit Robbery, and six (6) counts of Possession of a Firearm by an Ex-Felon. On March
10, 2010, pursuant to negotiations, Defendant was charged by way of Information with one
count each of Burglary While in Possession of a Firearm, Conspiracy to Commit Robbery,
Robbery With Use of a Deadly Weapon, and Possession of a Firearm by an Ex-Felon. On
March 11, 2010, pursuant to a written Guilty Plea Agreement, Defendant pled guilty to the
same charges.

On May 10, 2010, Defendant was adjudged a Habitual Criminal and sentenced as
follows: as to Count 1 — Burglary While in Possession of a Firearm, to a MAXIMUM of
SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24)
MONTHS:; as to Count 2 — Conspiracy to Commit Robbery, to MAXIMUM of SIXTY (60)
MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24) MONTHS; as to
Count 3 — Robbery with Use of a Deadly Weapon, to a MAXIMUM of TWENTY-FIVE
(25) YEARS with a MINIMUM parole eligibility of TEN (10) YEARS, Count 3 to run
CONSECUTIVE to Count 1; as to Count 4 — Possession of a Firearm by an Ex-Felon, to a
MAXIMUM of SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY -
FOUR (24) MONTHS, Count 4 to run CONCURRENT with Count 2, with EIGHTY-
EIGHT (88) DAYS credit for time served. A Judgment of Conviction was filed on May 19,
2010." Defendant did not file a Direct Appeal. Defendant filed the instant petition on January
27,2011. The State’s response 1s as follows.

/1]
/1]

! Due to clerical errors, an Amended Judgment of Conviction was filed on September 24, 2010.

2 C:\Program Files\Neevia.Com\Document Converteritempi1627795-1903157.D0C

Page 321




Mol e R N “ v, S S

[a—
-

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ARGUMENT
I
DEFENSE COUNSEL WAS NOT INEFFECTIVE WITH REGARDS TO
DEFENDANT’S HABITUAL CRIMINAL TREATMENT
(GROUNDS 1 AND 4)

In order to assert a claim for ineffective assistance of counsel a defendant must
prove that he was denied “reasonably effective assistance” of counsel by satisfying the two-
prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64
(1984). See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this

test, the Defendant must show first that his counsel's representation fell below an objective
standard of reasonableness, and second, that but for counsel's errors, there 1s a reasonable
probability that the result of the proceedings would have been different. Strickland, 466 U.S.
at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev.
430, 432, 683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada).

“Effective counsel does not mean errorless counsel, but rather counsel whose assistance is
‘[w]ithin the range of competence demanded of attorneys in criminal cases.”” Jackson v.
Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting
McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970).

In considering whether trial counsel has met this standard, the court should first
determine whether counsel made a “sufficient inquiry into the information that is pertinent to
his client's case.” Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing
Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable inquiry has been

made by counsel, the court should consider whether counsel made “a reasonable strategy
decision on how to proceed with his client's case.” Doleman, 112 Nev. at 846, 921 P.2d at

280, citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, counsel's strategy

decision 1s a “tactical” decision and will be “virtually unchallengeable absent extraordinary
circumstances.” Doleman, 112 Nev. at 846, 921 P.2d at 280; Howard v. State, 106 Nev. 713,
722,800 P.2d 175, 180 (1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 2066.

3 C:hProgram Files\Neevia.ComiDocument Converteritemm1627795-1903157.1D0C
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Based on the above law, the court begins with the presumption of effectiveness and

then must determine whether or not the petitioner has proved disputed factual allegations

underlying his ineftective-assistance claim by a preponderance of the evidence. Means v.
State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). The role of a court in considering
allegations of ineffective assistance of counsel is “not to pass upon the merits of the action
not taken but to determine whether, under the particular facts and circumstances of the case,
trial counsel failed to render reasonably effective assistance.” Donovan v. State, 94 Nev.
671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th
Cir. 1977).

This analysis does not mean that the court “should second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711. In essence, the court
must “judge the reasonableness of counsel's challenged conduct on the facts of the particular
case, viewed as of the time of counsel's conduct.” Strickland, 466 U.S. at 690, 104 S.Ct. at
200660.

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”

Strickland, 466 U.S. at 689, 104 S.Ct. at 689. “Strategic choices made by counsel after

thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,
108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 S. Ct.
at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989).

Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result would have been different.

McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing Strickland, 466

U.S. at 6&87. ““A reasonable probability 1s a probability sufficient to undermine confidence in

the outcome.” Id., citing Strickland, 466 U.S. at 687-89, 694.

4 C:\Program Files\Neevia.Com\Document Converteritempi1627795-1903157.D0C
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First, Defendant claims his counsel was ineffective because he failed to challenge two
of the prior convictions used as the basis to have him adjudicated a habitual criminal as
unconstitutional. Defendant also argues that had counsel informed him that he could
challenge the prior convictions he would not have stipulated to be adjudicated a habitual
criminal. However, this argument is wholly without merit. The State specified a total of
seven (7) prior felonies in the Information to be considered by the court when sentencing.
Ex. 2. Moreover, the State lodged seven (7) certified copies of the Judgments of Convictions
in support of its request for habitual criminal treatment. Ex. 4. As such, even if Defendant
could have successfully challenged the constitutionality of two (2) of those convictions there
would be five (5) remaining to be considered.

Second, Defendant claims his counsel should have argued against habitual criminal
treatment at sentencing. However, Defendant effectively stipulated to such treatment when
the State specified the previous felonies in the Information (Ex. 2), the GPA contained the
stipulation (Ex. 1 p. 1), and the court reminded him of the penalty ranges he would be facing

under the large habitual criminal statute (Ex. 3 p. 4). See Hodges v. State, 119 Nev. 479, 78

P.3d 67 (2003). Counsel cannot be deemed ineffective for failing to make futile arguments.

See Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Furthermore, it should

also be noted that Defendant’s attorney effectively negotiated with the State to substantially
reduce the amount of prison time Defendant was facing if convicted. The State provided
notice that it intended to seek habitual criminal treatment. Had Defendant been convicted of
all sixteen (16) charges he would have been facing a possible sixteen (16) life sentences.
Defendant has also failed to explain how or why two of his previous convictions are
allegedly infirm. Moreover, Defendant has also failed to specify what “mitigation”
arguments his counsel could have made on his behalf that would have had a reasonable
probability of success in avoiding being treated as a habitual criminal. Claims asserted in a
petition for post-conviction relief must be supported with specific factual allegations, which

if true, would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d

222,225 (1984). “Bare” and “naked” allegations are not sufficient, nor are those belied and

S C:hProgram Files\Neevia.ComiDocument Converteritemm1627795-1903157.1D0C
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repelled by the record. Id. It should also be noted that Defendant was facing twenty-three
(23) felony counts. It is highly unlikely he would have insisted on going to trial. As such, he

has failed to demonstrate prejudice.
IT
DEFENDANT’S PLEA WAS ENTERED KNOWINGLY AND VOLUNTARILY
(GROUND 2)
Pursuant to NRS 176.163, after sentencing, a defendant’s guilty plea can only

be withdrawn to correct “manifest injustice.” See also Baal v. State, 106 Nev. 69, 72, 787

P.2d 391, 394 (1990). The law in Nevada clearly establishes that a plea of guilty is
presumptively valid and the burden i1s on a defendant to show that the plea was not
voluntarily entered. Bryant v. State, 102 Nev. 268, 272, 721 P.2d 364, 368 (1986) (citing
Wingfield v. State, 91 Nev. 336, 337, 535 P.2d 1295, 1295 (1975)). Manifest injustice does

not exist if defendant entered his plea voluntarily. Baal, 106 Nev. at 72, 787 P.2d at 394.

To determine whether a guilty plea was voluntarily entered the Court will review the
totality of the circumstances surrounding the defendant's plea. Bryant, 102 Nev. at 271, 721
P.2d at 367. A proper plea canvass should reflect that:

“(1) the defendant knowingly waived his privilege against self-
incrimination, the right to trial by jury, and the right to confront his
accusers; (2) the plea was voluntary, was not coerced, and was not the
result of a promise of leniency; (3) the defendant understood the
consequences of his plea and the range of punishments; and (4) the
defendant understood the nature of the charge, 1.e., the elements of the
crime.” Wilson v. State, 99 Nev. at 367, 664 P.2d at 331 (citing Higby
v. Sheriff, 86 Nev. 774, 476 P.2d 950 (1970)).

The Nevada Supreme Court suggests in Patton v. Warden that the presence and advice of

counsel 1s a significant factor in determining the voluntariness of a plea of guilty. 91 Nev. 1,
2,530 P.2d 107, 107 (1975).

This standard requires the court to personally address the defendant at the time he
enters his plea in order to determine whether he understands the nature of the charges to
which he 1s pleading. Bryant, 102 Nev. at 271, 721 P.2d at 367. A court may not rely simply

on a written plea agreement without some verbal interaction with a defendant. Id. Thus, a
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“colloquy” 1s constitutionally mandated, and a “colloquy” 1s but a conversation in a formal

setting, such as that occurring between an official sitting in judgment of an accused at plea.

See Id. However, the court also need not conduct a ritualistic oral canvass. State v. Freese,
116 Nev. 1097, 13 P.3d 442 (2000). The guidelines for voluntariness of pleas of guilty “do
not require the articulation of talismanic phrases. It required only °‘that the record
allirmatively disclose that a defendant who pleaded guilty entered his plea understandingly
and voluntarily.”” Heffley v. Warden, 89 Nev. 573, 575, 516 P.2d 1403, 1404 (1973); Brady
v. United States, 397 U.S. 742, 747-748, 90 S. Ct. 1463, 1470 (1970).

In the instant case, Defendant’s plea was clearly entered knowingly and voluntarily.
First, Defendant was represented by counsel. Patton, supra. Second, Defendant signed a
guilty plea agreement which was filed on March 11, 2010. The relevant portions of said

agreement are as follows:

My decision to plead guilty i1s based upon the plea agreement in this case
which is as follows:

The State has agreed to dismiss the remaining counts. Defendant stipulates to
large habitual treatment under NRS 207.010. The parties stipulate to a 2-5 year
sentence on Count 1. Defendant treated as habitual under Count 2 and receive
10-25 year sentence, consecutive to Count 1, for a total of 12-30 years...all
other counts to run concurrent.

CONSEQUENCES OF THE PLEA

“I understand that by pleading guilty I admit the facts which support all the
elements of the offense(s) to which I now plead as set forth in Exhibit *1.’

I understand that as a consequence of my plea of guilty of Count 1, the Court
must sentence me to imprisonment in the Nevada Department of Corrections
for a minimum term of not less than two (2) years and maximum term of not
more than fifteen (15) years...

[ understand that as a consequence of my plea of guilty of Count 2, the Court
must sentence me to imprisonment in the Nevada Department of Corrections
for a minimum term of not less than one (1) year and maximum term of not
more than six (6) years...

[ understand that as a consequence of my plea of guilty of Count 3, the Court
must sentence me to imprisonment in the Nevada Department of Corrections
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for a minimum term of not less than two (2) years and maximum term of not
more than fifteen (15) years, plus a consecutive minimum term of not less than
one (1) year and a maximum term of not more than fifteen (15) years for the
use of a deadly weapon enhancement..

[ understand that as a consequence of my plea of guilty of Count 4, the Court
must sentence me to imprisonment in the Nevada Department of Corrections
for a minimum term of not less than one (1) year and maximum term of not
more than six (6) years...

. Further, I understand that if [ am sentenced under the “large” habitual
criminal enhancement the Court must sentence me to LIFE without the
possibility of parole; life with the possibility of parole, parole eligibility begins
after a minimum term of TEN (10) years has been served; OR a definite term
of TWENTY-FIVE (25) years, parole eligibility begins after a minimum of
TEN (10) years has been served.

[ have not been promised or guaranteed any particular sentence by anyone. |
know that my sentence is to be determined by the Court within the limits
prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any
specific punishment to the Court, the Court i1s not obligated to accept the
recommendation.

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that [ am waiving and forever
giving up the following rights and privileges:

1. The constitutional privilege against self-incrimination, including the
right to refuse to testify at trial, in which event the prosecution would not be
allowed to comment to the jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial
jury, free of excessive pretrial publicity prejudicial to the defense, at which
trial I would be entitled to the assistance of an attorney, either appointed or
retained. At trial the State would bear the burden of proving beyond a
reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witness
who would testify against me.

4. The constitutional right to subpoena witnesses to testify on my
behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney,

8 C:hProgram Files\Neevia.ComiDocument Converteritemm1627795-1903157.1D0C
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cither appointed or retained, unless the appeal is based upon reasonable
constitutional jurisdictional or other grounds that challenge the legality of the
proceedings and except as otherwise provided in subsection 3 of NRS 174.035.

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with
my attorney and [ understand the nature of the charge(s) against me...

| understand that the State would have to prove each element of the charge(s)
against me at trial.

[ have discussed with my attorney any possible defenses, defense strategies,
and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have
been thoroughly explained to me by my attorney.

| believe that pleading guilty and accepting this plea bargain is in my best
interest.

[ am signing this agreement voluntarily, after consultation with my attorney....

[ am not now under the influence of any intoxicating liquor, a controlled
substance or other drug....

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

Ex. 1 p. 1-6.

The relevant portion of Defendant’s plea canvass 1s as follows:

THE STATE: Judge, it’s my understanding this morning he’s going to plead

guilty to one count of burglary while in possession of a firearm,
count two, conspiracy to commit robbery, count three, robbery
with use of a deadly weapon, and count 4, possession of a
firearm by ex-felon. There’s a signed guilty plea agreement dated
March 11" today, Judge.

The State agreed to dismiss the remaining counts. The Defendant
stipulates to the large habitual criminal treatment under NRS
207.010. The parties stipulate to a two-to-five-year sentence with
regard to count one. The Defendant will agree that he’ll be
treated as a large habitual under count two and receive a sentence
of ten to twenty-five years. That will run consecutive to count
one for a total of twelve to thirty years in the Nevada Department
of Corrections. All other counts will run concurrent, Judge.

THE COURT: Now did you hear that - - those negotiations put on the record by

9 C:hProgram Files\Neevia.ComiDocument Converteritemm1627795-1903157.1D0C
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DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

the State, sir?

Yes, sir.

Understand what you’re charged with?

Yes, sir.

Before I can accept your guilty plea, I must be assured it’s freely
and voluntarily given. Has anyone threatened you to get you to
plead guilty?

No, sir.

Has anyone threatened anyone closely associated with you in
order to get you to plead guilty?

No, sir.

You understand the penalty range for count two [one] is two to
fifteen years, Nevada Department of Prisons?

Yes, sir.

You understand the penalty range for count two is one to six
years, Nevada Department of Prisons...

Yes, sir.

Do you understand the penalty range for count three which
you’re pleading guilty to, robbery with use of a deadly weapon,
is one to fifteen years - - two to fifteen years for the robbery; do
you understand that?

Yes, sir.

And do you understand there’s an additional one-to-fifteen-year
penalty for use of a deadly weapon, you understand that?

Yes, sir.

Do you understand the penalty range for count four i1s one to six
years, Nevada Department of Prisons...?

Yes, sir.

And do you understand that sentencing 1s strictly up to the Court
and no one can promise you probation, leniency, or any special
treatment?

Yes, sir.
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THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT.:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

And you further understand, sir, that you stipulated to the use of
the large habitual criminal which carries the following penalty
ranges: Life without the possibility of parole, life with the
possibility of parole with parole eligibility beginning after ten
years, or a definite term of twenty-five years in the Nevada
Department of Prisons with parole eligibility beginning after ten
years ; you understand that?

Yes, sir.

And do you understand that you have stipulated to the last type
of sentencing which is ten to twenty-five years; you understand
that?

Yes, sir.
Do you understand it’s consecutive to count one?
Yes, sir.

And 1s one of the reasons you’re pleading guilty here today is
because in truth and fact you are guilty?

Yes, sir.

[ have a copy of your guilty plea agreement in my hand. Did you
read it?

Yes, sir.
Understand 1t?
Yes, sir.

Understand that by pleading guilty you’re giving up the several
valuable Constitutional rights listed in the guilty plea agreement?

Yes, sir.

Discuss those rights with your attorney?
Yes, sir.

Have any questions about those rights?
No, sir.

Did you sign this guilty plea agreement freely and voluntarily on
page six, sir?

Yes, sir.

...1n 2006 you had been convicted in Case Number C226282 of
transport of a controlled substance, a felony under the law of the
State of Nevada, and also in 1997 you had previously been
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convicted of a - - in Case Number 145127 of burglary; is that

correct?
DEFENDANT: Yes, sir.
THE COURT: and in Case C21—143(sic) you had been convicted of grand

larceny, 1s that correct?

DEFENDANT: Yes, sir.

THE COURT: And in - - that was in 1993 - - excuse me. And then for a final
case you had was C109725 in 1993 where you’d been convicted
of attempt grand larceny; 1s that correct?

DEFENDANT: Yes, sir.
Ex. 3 p. 3-7.

After reviewing both the relevant portions of Defendant’s GPA, the plea canvass, and
taking into account the presence of counsel, it 1s clear Defendant entered his plea freely,
knowingly, and voluntarily. As such, there is no manifest injustice and Defendant’s petition
should be denied.

111
DEFENDANT’S CLAIM THAT HE WAS IMPROPERLY SENTENCED AS A
HABITUAL CRIMINAL IS NOT COGNIZABLE
(GROUND 3)

Defendant also argues that he was improperly sentenced under the habitual criminal

statute. NRS 34.810(1)(a) states in relevant part:
1. The court shall dismiss a petition if the court determines that:

(a) The petitioner's conviction was upon a plea of guilty or guilty but mentally
ill and the petition 1s not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

As such, this claim 1s not cognizable since Defendant’s conviction was upon a plea of guilty.
Furthermore, since this claim could have been raised on direct appeal but was not, it has

been waived per NRS 34.810(1)(b)(2).
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2 CONCLUSION

3 Based on the foregoing arguments, Defendant’s petition should be denied.

4 DATED this 22" day of March, 2011.

5 Respectfully submitted,

0 DAVID ROGER

Clark County District Attorney

7 Nevada Bar #002781

8

9
10 BY /s/ H. Leon Simon

H. LEON SIMON

11 Chief Deputy District Attorney
17 Nevada Bar #000411
13 CERTIFICATE OF MAILING
14 I hereby certify that service of the above and foregoing was made this 22™° day of

15 || March, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
16

17 CARY PICKETT, BAC #57591
18 HIGH DESERT STATE PRISON
19 PO BOX 650

20 INDIAN SPRINGS, NV 89018
21

22

23 BY: /s/ D. Jason

24 Secretary for the District Attorney's Office
25

26

27

28 || TS/HLS/djj
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Jun 15 2011 09:03 a.m.
Tracie K. Lindeman

CARY PICKETT, | Clerk of Supreme Court

Appellant(s), Case No: 10C262523-2
Vs, SC No: 58191

STATE OF NEVADA,
Respondent(s),

RECORD ON APPEAL

VOLUME

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
CARY PICKETT # 57591 DAVID ROGER, ESQ.

PROPER PERSON DISTRICT ATTORNEY

P.O. BOX 650 200 LEWIS AVE.

INDIAN SPRINGS, NV 83070 LAS VEGAS, NEVADA 89101

Docket 58191 Document 2011-17753
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07/28/2010

01/27/2011
04/20/2011
06/15/2011

03/03/2010
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06/13/2011
01/27/2011
05/19/2011
03/11/2010

03/11/2010

03/08/2010

03/10/2010

05/14/2010
05/19/2010
04/18/2011

01/03/2011
04/18/2011
05/31/2011
02/11/2011

State of Nevada
vs
Cary Pickett

I NDEX

PLEADING

AMENDED JUDGMENT OF CONVICTION (PLEA OF
GUILTY)

APPLICATION TO PROCEED IN FORMA PAUPERIS
CASE APPEAL STATEMENT

CERTIFICATION OF COPY AND TRANSMITTAL OF
RECORD

CRIMINAL BINDOVER

DISTRICT COURT MINUTES

DOCUMENTARY EXHIBITS (UNFILED)

FINANCIAL CERTIFICATE

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
GUILTY PLEA AGREEMENT

GUILTY PLEA AGREEMENT
INFORMATION
INFORMATION

JUDGMENT OF CONVICTION (PLEA OF GUILTY)
JUDGMENT OF CONVICTION (PLEA OF GUILTY)

MEMORANDUM/AFFIDAVIT IN SUPPORT OF APPEAL
FROM EIGHTH JUDICIAL DISTRICT COURT WRIT OF
HABEAS CORPUS.

MOTION TO WITHDRAW AS ATTORNEY OF RECORD
NOTICE OF APPEAL (CRIMINAL)

NOTICE OF ENTRY OF DECISION AND ORDER

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS

PAGE
NUMBER :

229 - 230

239 -241
392 -393
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405 - 533
242 -242
394 - 398
186 - 196

197 - 207
178 - 181
182 - 185

213-214
215-216
385-388

234 - 238
389-1391
399 - 404
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10C262523-2 State of Nevada
vs
Cary Pickett

I NDEX

PAGE
DATE PLEADING NUMBER :

03/26/2010 ORDER FOR PRODUCTION OF INMATES 208 - 212

01/27/2011 PETITION FOR WRIT OF HABEAS CORPUS (POST- 243 - 266
CONVICTION) AND REQUEST FOR EVIDENTIARY
HEARING

01/27/2011 PETITIONER'S BRIEF IN SUPPORT OF PETITION FOR WRIT 267 - 310
OF HABEAS CORPUS (POST CONVICTION)

04/05/2011 PETITIONER'S REPLY TO STATE'S RESPONSE TO WRIT OF 362 - 384
HABEAS CORPUS (POST-CONVICTION)

06/15/2011 PRE-SENTENCE INVESTIGATION REPORT (UNFILED)
CONFIDENTIAL

07/13/2010 REPORTER'S TRANSCRIPT OF FEBRUARY 25,2010 217 - 222
07/13/2010 REPORTER'S TRANSCRIPT OF FEBRUARY 25, 2010 223 -228
02/28/2011 REPORTER'S TRANSCRIPT OF MARCH 11, 2010 312 - 319

09/24/2010 SECOND AMENDED JUDGMENT OF CONVICTION (PLEA OF 231 - 233
GUILTY)

03/22/2011 STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT 320 - 361
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Caesar Almase, Esq. Q@e@
Nevada Bar #7974 dy Ve
Almase Law Group %" Y . %)
520 South Ninth Street G 'P-'("a
Las Vegas, NV 89101 /7@ 4

Attorney For Defendant %

EIGHTH JUDICIAL DISTRICT COURT

(702) 474-0404

CLARK COUNTY, NEVADA
STATE OF NEVADA, )
) Case No.: €262523
)
Plaintiff, ) Dept. No.: Xvil
)
V. g DATE: January ) l | , 2011
CARY PICKETT, ) TIME: 92:00-AM Q. )
#0725059 )
)
Defendant. g

MOTION TO WITHDRAW AS ATTORNEY OF RECORD

COMES NOW Caesar Almase of the Almase Law Group, attorney of record for the above-
named Defendant, Cary Pickett, and hereby moves this Honorable Court to withdraw as
attorney in the instant matter.

This Motion is based upon Declaration of Counsel, and argument of Counsel at the
time set for hearing of this motion.

DATED this ~> _of January, 2011.

aesar Almase #7974
520 S. 9t Street

Las Vegas, NV 89101
(702) 474-0404
Attorney For Defendant

o ——— —— '_—__\\
" 10262623 -2 ‘

CN :
Tr:ll?uun to Withdraw As Counsel ‘

.
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DECLARATION
CAESAR ALMASE makes the following declaration:

1. I am an attorney duly licensed to practice law in the State of Nevada; that [ am the
appointed attorney of record for the Defendant in the instant matter, and that I am familiar
with the facts and circumstances of this case.

2. Your declarant received a letter from Mr. Pickett in which it was requested that your
declarant file a Motion to Withdraw as Attorney of Record, in order that Mr. Pickett may file
proper person pleadings.

3. Your declarant has mailed a copy of this foregoing motion to Mr. Pickett at PO Box 650,

Indian Springs, NV 89070, along with a copy of his entire file, including all discovery.

DECLARANT

2

0OOMACINTOSH HD:USERS CAESARALMASE:DOCUMENTS: TRACK CASES:VARIOUS

PLEADINGS:MOT. WITHDRAW AS ATTY IN DC.DDC
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NOTICE OF MOTION

TO:  CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

PLEASE TAKE NOTICE that Caesar Almase has set the foregoing motion for hearing on

the \t day of January, 2011, at,9:80 am in District Court Department XVIII.

DATED this > day of January 2011.

e Y

Caesar Almase #7974
520 S. 9t Street

Las Vegas, NV 89101
(702) 474-0404
Attorney For Defendant

S

RECEIPT OF COPY

RECEIPT OF COPY of the above and foregoing is hereby acknowledged this

day of January 2011.

PLEADINGS MOT. WITHDRAW AS ATTY IN DC.DOC

CLARK COUNTY DISTRICT ATTORNEY

3

OOOMACINTOSH HD:USERS:CAESARALMASE:DOCUMENTS: TRACK CASES:VARIQUS
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CERTIFICATE OF MAILING

[ hereby certify that on the day of January 2011, I mailed a true and correct
copy of the foregoing:
Motion to Withdraw as Attorney of Record and a copy of the entire file for C262523, postage
prepaid, by regular mail addressed to:

Cary Pickett, Inmate ID #57591
PO Box 650

Indian Springs, NV 89070

MARIA LEIVA, LEGAL OFFICE ASSISTANT
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CERTIFICATE OF MAILING

[ herehy certify that on the 3 day of January 2011, I mailed a true and correct copy
of the foregoing:
Motion to Withdraw as Attorney of Record and a copy of the entire file for C262523, postage
prepaid, by regular mail addressed to:
Cary Pickett, Inmate ID #57591

PO Box 650
Indian Springs, NV 89070

FICE ASSISTANT
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Car\.ll _Pu ckETY 5159 / 20//
(your name) &
. 5 .
£0. Boy LSO ko‘éf%z,}?\r
. (your street address)
Tnidan SprINgS NJ ®Qi0
{your city, state & zip code) 10C262523— 2 A
PIFP
Application to Proceed in Forma Pauperis |
(your telephone number) 1188743
N PROPER PERSON (IR,
DISTRICT COURT
CLARK COUNTY, NEVADA
C, AR —PI cketT , %
Plaintiff(s),
o % CASE NO.: (262523
" 3 DEPT. NO.: (KIZS ,)
Wardsn  Seilhe  YWDSP % —
Defendant(s). %

APPLICATION TO PROCEED IN FORMA PAUPERIS

(Filing Fees/Service Only)

Pursuant to NRS 12.015, and based on the following Affidavit, I request permission

from this Court to proceed without paying court costs or other costs and fees as provided in NRS

12.015 because I lack sufficient financial ability.
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AFFIDAVIT
STATE OF NEVADA ) .
COUNTY OF CLARK % -
L Cary Vickedt , after being duly sworn, depose and state as follows:

' (your name)

I wish to file with this Court the concurrently submitted pleading. [ cannot pay the costs of
filing because I lack sufficient income, assets or other resources. Including myself, there are \

adults and &~ children in my household. Their age(s) is/are X , R R

3

and

My total monthly income before taxes is:

From all sources including
employment, self-employment,
social security, child SUPPOTt, €1C: ..vcuivi it e $

Y

Any other household income from

another member of the houSehold: coee et aee e $ .@’
List where you work and
YOUT JOB LIEIEL ooviiiiiiieieinicee ettt er e en e e scn e s e s snenenrea $ »@/
The following represents a list of my assets and their value
Loan
Automobile Value Balance

$

{year and type of car)

Mobile Home, House or Other Real Estate

(size, type and/or year of account)
Bank Accounts

(name of bank and type of account)

& &
& 2
s & s
¥ =

Other
@ § z $
$ $
/!
"
1/
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My total monthly expenses are:

Rent or Mortgage

Phone, Gas, Electricity, and Other Utilities

Insurance

Medical

Transportation

Other

8 RRERRER R

(List other expenses)

TOTAL MONTHLY EXPENSES

(Total from above lines)

1 request the Court hold a hearing on this Application if the Court is inclined to deny same, so

(jj}_fﬁfﬁf:7-3

Affiant (your ignature)

that I may testify as to my indigent status.

SUBSCRIBED and SWORN to before me
this _|{ _ day of joLHu.qrx-i , 20\l

Notary Public
" T declart (.or cecrk ﬂ\{ yuell

p\{ o sh:&a) unds ¢ p?.uq\\‘\\ of

“‘h&-j 'Fun_nbmu \s Hruz o d COCl*&c:\' m Qc,tordcuxtce

I wfses 20846S  amd 2% ASCAS 1IN Exceutrd ow  Jan W
n oM ’@

H

M Poequry Hoed
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Cortificate
e g
perTNO. 0 IRy
01y
R ko Howw LogisKmaflel §
o%;%
THE MATTER OF
Pl 571594 EINANCIAL CERTIFICATE
Name™ | v v .
ON MOTION FOR LEAVE TO PROCEED )
IN FORMA PAUPERIS i
I, hereby certify that the Petitioner named herein above has the sum of § &L, $0 on account
to his credit at the facility where he is confined. I further certify that the Petitioner likewise has the

following securities to his credit according to the records of said facility:
i 206D 1 Adirwag,
1 7 i

DATED: uﬂs%f ' day of Decombo 20 O

s O

O N2 7 T
LERy SRR/ INMATE SERVICES ACCOUNTANT OR
s AUTHORIZED OFFICER IF FACILITY
11 Oty
111
171
/11
/11 .
11

Page 242



2 Fom e Bon 50 GSH, M

3

4 ‘@&ﬁ;
o)

’ District Court X J%?) Ly
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8 Caay VickeTT .

9 Petitioner, . ‘

100 va. Case N;ﬁ

1§ _scallia, ~ Dept. No.

12] s f12gn . Docket ___ __
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—
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INSTRUCTIONS:

e el
2 ¥ 3 =23 @

institution.

&

[ 5]
wd

department of corrections.

conviction and

(1) This petition must be legibly handwritten or typewrittea signed by the petitioner and verified.

where noted or with respect to the ficts which you
N citation of muthoritios noed be frished. If briets or

ntorna{ i the Affidavit in Support of Request to
(3) If you want an attomey appointad, you must complete Affidevt the'
m&wfjﬁmﬁw&:ﬁum@oﬁmmaﬁhmmmm

restrained. If you are
(4) You must name as respondent the person by whom you are confined or

. flc nstituti the d o an .
?&.mnhum‘mmndﬁdmmwm'mum,mmmam

(5) You must inchude all grounds or claims for relief which you may have regarding your

1

9

—_———

“0C262523-7 ~
PWHC

Pelition for Wit of Habeas Co,
118868 i

Ll

name the warden or head of the institution. If
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Fu'hmetomsenllgwndslthspeuuonuuypredudeyoufromﬁhnsﬁmnpmuomchallmﬂs
your coaviction and sentence.

1. Name of institution and county in which you are presently imprisoned or where and who you
are prescatly restrained of your iberty: Hign Qecacel Svake Prisen , Clack Counby .
2. Name the location of court which entered the judgment of conviction under artack: __ 5"

Tudival Owhnct Courk —
3. Date of judgment of conviction: _Amended T.Q-C  (Ock . 2010
4. Case number: _ C 21 2523
5. (a) Length of sentence: 10-25 ysors

(b) If seatence is death, state any date upon which execution is scheduled:
6. Aro you presently serving a sentence for a conviction other than the conviction under sttack in

Yes = No X H“Yu",liuaime.cmmunbuandmmbdnsmvduthhﬁme:__

~

— e — A d

- ‘_-“‘—_“—‘i -ty

7. Nsture of offense involved in conviction being challenged: Mmﬂu_

M&WMQM - Bwru\\uu alnde 1A pomd
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8. What was your plea? (Check one)
()) Not guilty
®) Guity _ X
(c) Nobeom_
9.lfywanundlguﬂtyphlmomcwmﬁmindiwuuainfwmnﬁon,mdanmyﬁhyplu
wm&MomemaMGifamihyphwmﬁmmdmﬂsz_L_
ﬂ‘f_c\ FJuity Yo qh\uuq‘ coumts aud 6¥.Q_LL\ahd W dredmind a5 o

Dbl ofGnder as %o our rounb
10.Hymwmfamdpﬁhylﬂcaﬂaofupﬁhy.wdnﬁnﬁngmdeby:(chmkm)
@hry
(b) Judge without s jury ___
11. Did you testify st tria? Yes _ _No__
12. Did you sppeal from the judgment of conviction?
Yes__ No X _
13. If you did sppeal, answer the following;
() Name of court: ‘
(b) Case number or citation:
(c) Resuk:
(d) Date of appeat: -
(Attach copy of ardar or decision, if svailable).

14.) If you did not appeal, explain briefly why you did not: _was wo ¥ guioce  of thg
Coushhuhoual violehgns me\aved Ao E:’h?u\q‘v'n& Yo ek ment oy
hoodual obfrmnder  unlk) ety

lS.OthcthmadireumpulﬁomtlnMMofconﬁcﬁmmdm.hwmpmﬁmmy
filed any petitions, applications or motions with respect to this judgment in any court, siate or
federal? Yes __No X
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11
12
13
14
15
16
17
18
19

21
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24
25
26
27
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16. If your answer to No 15 was “Yes”, give the following information:

(a) (1) Name of court: .

(2) Nature of proceedings: —~

(3) Grounds raised :

result:

result:

(4) Did you receive an cvidentiary hearing on your petition, spplication or moticn?
Yes __No__

(5) Result:

(6) Date of resuk:

(7) If known, citstions of sy written opinion or date of orders entered pursuant to each

(b) As to any second petition, application or motion, give the same information:

(1) Name of Court:

(2) Nature of proceeding:

(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yoo __No___ - '

(5) Resubt:

(6) Date of result:

(Dﬁhnmdmiomamywﬁumopinionordneofordmmmmwmh

() As to any third or subsequent additional application or motions, give the same information

as above, list them on a separate sheet and attach.
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17
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(d)wmwwmmmm«mﬂmwnswcﬁmhmhmwﬁoﬂ
taken on any petition, application or motion? '
(1) First petition, appfication or motion?
Yes __ No__
Citation or date of decision: . —
(2) Second petition, applicstion or motion?
Yo No__
Citation or date of decision:
(e)lfymcﬁdnmlppedﬁ_umﬂnmwﬁummypeﬁﬁon.nppﬁuﬁmamﬁm.aq)hin
briefly why you did not. (You may relste specific facts in response to this question. Your respoase
mthmmwﬁdhlﬂlllww@mm Your response msy not
exceed five handwritten or typewrittan pages in langth).

17. Has any ground being ruised in this petition bean previously presented to this or any other
court by way of petition for habeas corpus, motion or application or anry other post-conviction
proceeding? If so, identify:

(a) Which of the grounds is the same:

(b) The procecdings in which thess grounds were raised:

(c) Briefly explain why you are sgain raising these grounds. (You must relste specific facts in
response to this question. Your respoase may be included on paper which is 8 % x 11 inches attachec
to the petition. Your response may not exceed five handwritten or typewritten pages in length). ____
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18. If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listed on anry additional pages
you have sttached, were not previously presented in any other court, state or federal, list briefly what
grounds were not s presented, and give your reasons for 0ot presenting them. (You must relate
specific facts in response to this question. Your response may be inchuded on paper whichis 8 4 x
llinchu:tﬁchedtothapeﬁtion. Y our response may oot exceed five handwritten or typewritten
pages in length).

19. Are you filing this petition more than one (1) year following the filing of the judgment of
coaviction or the fifing of a decision on direct appeal? If 50, state briefly the reasons for the delay.
(You must relate specific facts in response to this question. Your response may be included on paper
which is 8 % x 11 inches attached to the petition. Your response may not exceed five handwritten or
typewritten pages in length).

20. Do you have any petition or appes! now pending in any coust, either state or federal, as to the
judgment under attack?
Yes_ No X
If “Yes™, state what coust and the case oumber:

>3

21. Give the name of each attorney who represented you in the procoeding resulting in your
conviction and on direct appeal: _ C.Ae sar  Almase

22. Do you have any future sentences to serve after you complete the seatence imposed by the
judgment under attack? ‘ '
Yes _ No_X If“Yes”, specify where and when it is to be served, if you kmow:
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating
sdditional grounds and facts supporting same.

23. (8) GROUND ONE: Ineffretus asnictnuce of counss) o in wiolahon of
ot (v Y !..\H\ nmaldmmlk 2§ Mg Ve, O T Y Wsiang Cas st ki

\_sechq \ o 2\ hEcauns c -

23. (a) SUPPORTING FACTS (Tell your story briefly without citing casesorlaw). ___

l i . -
\ o ™

G ~ N A W

91: X c.

10 dc 6‘\'\95&_{&\1 ‘\'Q ‘\ﬂ.ot\m%" oG o m\)r\uq.\ QEggdgg dghgsg C&HLEEL

11] & = ' : g ssgsary for b
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18 ) e sehih
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u ‘ I

21 co \ \ : ¥
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238 vied uncMar a9 Yo Egu;*\:‘ WraX Ahe Xicem "dvselment asa
24| habitual offendsr” actually means . The dru¥h (s ¥ngd ¥he
25 o\ cagsment coled foc Bep dsfeudant dn waiys. is nghts
26| asseciodsd witn biv odyudicabion praecss (& v ciank to

27 L\'\Cx\\il\\ﬂac ne QQ\\AC\‘QT at ?rior C.\\h\\l\t'\—lﬂh‘b; 'C‘}'rﬁheh\-‘- ahy .
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(a) Grousd Flve:

Supporting FACTS (Tell your stary briefly without citing cases oe law.).

(b) Grouad Six:

Supporting FACTS (Tel! your story briefly without citing cases or law.):

{c) Ground Seven:

Sw&‘lhmﬁaﬂmmhhﬂyﬁMdﬂnJGﬂlwhw.):

(d) Ground Eight:

Supporting FACTS (Tell your story briefly without citing cases or law.);

-11-
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(a) Ground Nime:

Supporting FACTS (Tell your story briefly without citing cases or law.):

{(b) Groand Tem:

Supporting FACTS (Tell your story briefly without citing cases or law.):

{c) Ground Eleven;

Supporting FACTS (Tell your story briefly without citing cases or law.):

(d) Ground Twehve:

Supporting FACTS (Tell your story bricfly without citing cases or law.):

-12-
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WHEREFORE, DF hhisu e , praya that the court gt _heoea s
relief ti which he may be entitled in this proceeding.
EXECUTED at __Yah_desseet Shede prisen
J v

Oﬂtb_‘gidlyof ;iaduarq , 2019,

Signature of Petitioner

YERIFICATION
Under penalty of perjury, pursuant to NR S. 208.163 et seq., the undersigned declares that he is
hpﬁoumdhummmmmmwmmpmu
mdmdhmmw“mummwwminfomﬁmmd'
belief, and to those matters, he believes them to be true.

o= W N

O 3 hN
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CERTFICATE OF SERVICE BY MAILING
L_Caey ey " hereby certify, pursuant to NRCP 5(b), that on this um
day of ’J“N‘L‘tfvg J20__\_\_,Im|iledluumdcorrectcopyofthefaegoing,“ -

”

bydepodﬁn;himhamghnmshummum,rm-cuupmmymﬁ.
addressad as follows:
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding ,ﬂ:' f2h10n - Eor

Wet  of Habews Corpus

(Title of Document)

filed in District Court Case number

, E/Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application

a federM
|

ﬁ‘j /j‘/ 20//
ignature / Date
Cﬂﬂy caé W
Print Narhe
B;-h?‘vod Writ habeas Carpe
Title
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Cary Pickett, #57591

High Desert State Prison
22010 Cold Creek Road @Z@
P.0. Box 650 Ay D
Indian Springs, Nevada 2;2
g 9
Q/rl ]
OOUQT

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
5 STATE OF NEVADA IN AND FOR THE COUNTY OF CLARK

Warden Scillia,
H.D.S.P.
Respondent,

Case No. C
Dept. No.

eczezs2asy T T T - -
BREF

vs.

Cary Pickett,

. Briel
Petitioner, y

1188724

A

PETITIONER'S BRIEF IN SUPPORT OF PETITION
FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

ot Nt s N N ot N ot et

COMES NOW, Petitioner, Cary Pickett, in Proper Person, and
respectfully submits his brief in support of his Writ of Habeas
Corpus (Post Conviction).

This brief is submitted and made, and'based, pursuant to
NRS 34.720, the supporting Points and Authorities attached hereins
as well as all papers, pleadings, and documents on file herein.
Also pursuant to the Fourteenth Amendment to the United States

Constitution, which guarantees Equal Protection and Due Process

of Law to all citizens of this Great Nation.

y RECEIVED

JAN 2 7 2001

CLERK OF THE COIAHT
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Points and Authorities

I. Ineffective Assistance of Counsel
Counsel for petitioner, (Casear Amase, did not render to the
defendant "reasonably effective assistance given the totality of

the circumstances" a right guaranteed by the Sixth Amendment to

criminal defendants. According to the plea negotiations offered by
the state defense counsel was called to actually advise his client
on two separate crucial matters, his plea of guilty on his primary
amended charges and also the large habitual criminal; in the case
at bar, this defendant alleges that on the latter prior to advis-
ing or agreeing with his client in regards to the large habitual,
defense counsel was ineffective.

When deciding to enter into a plea agreement with the state,

a criminal defendant has a right to reasonably effective assist-

ance of counsel more so when that plea agreement, as in this case,
invbives both the intricacies of law and the advocacy of the public
prosecutor after the plea, which is the habitual offender adjud-
ication process, therefore a criminal defense attorney who does

not provide his client with the guiding hand that the constitution
guarantees has to be deemed as ineffective. The proper standard

to determine if counsel performance was deficient is the two prong

test as setforth in Strickland v. Washington 466 U.S. 668 supra.

The court must look to the harsh and penal nature of the
habitual offender statute and the proported errors counsel is
to have made prior to advising the defendant to plead guilty/stip-
ulate to a charge of habitual criminality as part of his guilty

Plea to determine as a whole affirms misrepresentation of counsel.

/Y
-1-
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The errors that counsel made are: not requesting a continu-
ance to consult with his client and the laws that apply to plead-
ing guilty or stipulating to the habitual criminal, on February
23 counsel met with his client for the first time during a motion
to consolidate his case with the other charged suspect at that
time counsel was approached by the state and presented an offer
to relay to the defendant and told that the state would only
afford the defense (2) days to give a decision, being that the plea
offer included pleading to the large habitual combined with the
new appointment and discovery that exceeded 350 pages, counsel
should have requested a continuance for his own needs as well as
his client's. Counsel also after only 30 minutes of consultation
with his client at the jail also on the same day he first met his
élient with only the understanding that his client believed that
based on having (3) prior convictions he was a habitual criminal
adviééd his client that it was best or 0.K. to plead guilty to the
large habitual, even though the Nevada Supreme Court in Staley v.
State 787 P.2d 396 rulgd that a defendant pleading guilty can not

stipulate to status as a habitual offender or further in Walker v.

Deeds 50 F.3d 670 the habitual criminal "is not automatic on the

finding of comission of (3) felonies,”" therefore his advise to

Plead guilty/stipulate to the large habituél was error, even if

la determination could be made that a criminal defendant could in

fact stipulate/plead to the habitual criminal before counsel could
advise his client to do so he would need to make sure that his
client's substantial rights are not prejudiced in that counsel
would have to have inquired if any of his prior convictions were

obtained when he did not have legal counsel, determine if prior

”
-
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convictions were old and remote and if any mitigating evidence
existed that would or could convince the court to dismiss a charge

of habitual criminality, to advise the defendant to plead/stipulate

to the habituél criminal and not to inform his client that he will
be waving certain substantive rights because at the time of advise
on February 23, 2010 the day he first met his client and received
the offer from the state he had no idea what rights his client
would be waiving with the adjudication process nor where thoge:
rights outline in his plea memo prior to counsel signing the memo-
randum. Defense counsel has a duty to assist his client by bringing
his expertise at law not only if the defendant goes to trial but
also when deciding to accept a negotiated plea, in this case coun-
sel did not, and committed the following errors prior to advising
his client to accept a plea: 1. Did not request a continuance to
determine if it was lawful for a defendant pleading guilty to plead
or éfipulate to the habitual criminal before advising the defendant
on the matter. 2, Failed to inform the defendant that adjudication
is a process and not automatic upon the finding of (3) prior felony
convictions. 3. Failed to inform his client of substantive rights
associated with the habitual adjudication process that he would be
waving by stipulation. 4. Failed to inquire of the state exactly
what rights his defendant stipulates to waive. The aforementioned
errors committed by counsel prejudiced the defendant because his
decision to plead/stipulate to the large habitual was uninformed
not based on the connotations and consequences, but a misguided
perception that (3) prior felony convictions automatically made

him a habitual offender.

Petitioner fully incorporates the supporting facts setforth

_.3 -
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herein as fully setforth in ground four ineffective assistance of

counsel a sentencing where counsel's errors were 1. Counsel failed

to challenge prior Judgment of Conviction that was constitutionmally
invalid. 2. Counsel failed to present evidence and factors in

mitigation against the habitual offender.

IT. Stipulating to Treatment as Habitual

Offender Not Knowing and Intelligent Plea

W 0 =1 0 A & 5 B

Although the Nevada Supreme Court has ruled that a

-
o

defendant pleading guilty can not stipulate to status as

Pt
-t

habitual offender "questions of validity of prior convictions

-
[ -]

must be determined by 'District(:Court as a matter of law, with

b
(<L)

punishment dependant upon Courts excercise of its discretion”

[
F- 3

Staley v. State, 787 P.2d 396, 106 Nev. 75 (1990); the State

[
on

nontheless'did solicit Pickett, in this case to "stipulate" to

et
[+ ]

treatment as a habitual offender as part of his guilty plea;
In reviewing an attack on a guilty plea a court must consider

whether the plea was voluntarily entered as well as whether,

"consider::as a whole, the process by which the plea was obtained

was fundamentally fair, Taylor v. Warden, Nevada State Prison

(1980), 609 P.2d 587, 96 Nev. 272. This defendant asserts that
even the term as written in his guilty ple& memorandum
"Defendant stipulate to large habitual treatment under N.R.S.
207.010" is ambiguous to be reviewed by the district court, U.S.

v. Anderson, 970 F2d 602, and "Defendant treated as habitual under

count 2 and receive 10-25 years sentence" is fundamentally

unfair as it implies that there is no process and adjudication

B I R RSB RNSE = =

is automatic Taylor v. Warden, see: Exhibit A (Guilty Plea

——e 4=
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Agreement} . The defendant is asked to “stipulate” to what?

1. Not oppose notice of charge of habitual criminality?

2. Three cr more prior felony convictions?

3. Not to challenge constitutional validity of prior

convictions?

4. Or nct to oppose sentence reccmmendation if adjudicated

a habitual offender?

NRS.174.035 (1) demands either a showing that the defendant
himself {not just his attorney) understcod the elements of the
offense to which the plea was entered, or a showing that the
defendant himself has made a factual statement to the court
which constitute an admissicn to the offense plead to, NRS
207.010, Nevada Law requires a criminal information to “charge”

a separate cffense of being a habitwal criminal. Hardison v.

State, 437 P.2d 868 [1968), B4 Nev.1l25 and “Before a defendant
may be sentenced as a habitual criminal, the state must duly

file an allegation of habitual criminality” Grey v State”, 178

P.3d 1534(2008).
Under Nevada Law, decision to adjudicate a person as a
“habitual criminal” is not automatic on findings of commission

of (3} felonies, see: Walker v. Deeds, 50 F.3d 670 (1995),

therefore a plea memorandum that charges habitual criminality
has to insure that the defendant understands the “direct
congaquences’” of his gquilty plea, thus must inform the defendant
himself of the adjudication process and the rights that attach,
N.R.P.C. 3.8 (D) the prosecutor has a duty tec “Make a timely
discloser to the defense. in connection with sentencing,

disclose to the defense and to the tribunal all unprivileged

_ 5T
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mitigating information known to the prosecutor..” The
adjudication process for NRS 207.010, has to be construed as
part of the nature of the charge i.e., element of the offense to
the defendant pleading guilty, therefore the details of the
process must be expressly outlined in his plea agreement or the
court can not determine that a particular defendant actually
understocod the “Direct consequences” of his guilty plea, NRS
207.010, has a “immediate impact on sentencing”, therefore has
to be thoroughly canvassed at plea entry and outlined in the
plea agreement to be knowing and intelligent.

When a defendant, as in this case does not know when he
decides to enter his plea to a criminal information that does
charge habitual criminality that his convictions #5 °°*143146 and
#6 °'145127, obtained without his right to counsel can not be
used because the record will prove by a preponderance of the
evidence that:

1. Self representation was not a voluntary election as
he did state to the court “I did not ask to
represent myself, I asked for alternate counsel and
she suggested that I represent myself” contrary to

Faretta v. California, Supra 95 S.Ct.2525, 422 U.S.

80€, 43 L.Ed.2d 5362 U.S5.Cal.1975, see: exhibit (B}.
2. Later after the defendant was compelled to represent
himself, and after his canvass the state did file

notice of intent to seek habitual treatment the
court failed to inquire as to i1f the defendant still
would represent himself see: exhibit{€), because of

greater penalty possibility see Scott v. State, 877

—— ; i
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P.2d 503 110 Nev.622{1994. Those convictions are

constituticonally invalid. Then that defendant has

not been properly informed enough to be said to
Have made a knowing or intelligent Plea, Waiver or
stipulation, no matter how it may be phrased.

The State with full knowledge that defendant was not

represented by counsel in case #143146/#145127, bearing, “the

burden of proving the convictions where constitutionally valid”

Burns v. State, 495 P2d, 88 Nev.215 (1972}, further the

aforementioned were “part of a single information” Rezin v.

State, could only be counted as (1) conviction had they been

able to be used for purpose of the habitual enhancement, did

present to the Court all prior convictions as separate and

valid. See Exhibit E

The critical factor being that “In proving prior

convictions for purposes of defendant to be habitual criminal,

burden is on the state to show that either attorney was present

or validly waived at time of prior prosecutions Hamlet v, State,

455 pP.2d 915, B85 Nev.385 (1969).

With regards to incorrect or insufficient information as to
sentencing the proper test to be applied is whether defendant
would have plead differently “stipulated in this case to
treatment as a habitual offender” had he been correctly

informed, upon which issue the state must bear the burden of

proof. “Migsinformation as to sentencing renders the plea

involuntarily made and it must be vacated” Paige v. United

States, 443 F.2d 781.
/17
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IIY. Due Process at Sentencing

Defendant asserts that the trial court was obstructed from
affording him due process at his sentencing, based upon
insufficient or misinformation as to sentencing. When the state
did solicit the defendant to stipulate to “treatment as a
habitual offender” and neither the State, Defense Counsel nor
the Hearing Master who excepted his guilty plea, advised or
informed defendant that adjudication as a habitual offender is a
procedural process “not an automatic one; person alleged to be
habitual offender is subject to broadest kind of judicial
discretion” Clark v. State, B51 P.2d 426, 109 Nev.426 (1993).

The State deprived the Trial Court of it’s ability to make
“an actual judgment” on the question that it is “Just and
Proper” to punish and segregate the defendant as a habitual
criminal by not informing the defendant of the rights he had
associated with the adjudication process insuring the Court only
had factors “for” (Defendants prior convictions) see: exhibit
(E) and none “against” in which to weigh it’'s decision. The
Nevada Supreme Court nor the United States District Court
(Nevada) did not reach to the merits of Pickett’s, post-
conviction writ due to a procedural time bar he has always
maintained that his waiver of counsel and convictions in
°'143146 and °**145127, were unconstitutional. See: exhibit (D) .

This Defendant standing silent during his adjudication, is
a direct indication of his knowledge of the Habitual
Adjudication process “None”, surely had he known, convictions 5
and 6, would have been challenged and eliminated from the

process. All of the defendant’s prior convictions are for non-

. - _g.
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violent offenses, mostly property crimes relating to his long
drug addiction, but without convictions 5 and 6, The Court would
have to weigh nonviclent and remote convictions 16 to 19 years

prior and give consideration to Tillema v. State, (1996) 914 P.2d

605, 112 Nev.9, the court found only that the copies of

defendant’s prior convictions sufficient to adjudicate him as a
habitual criminal, but did not make an “Actual Judgment” on the
question of whether it is “just and proper” for the defendant to

be punished as a habitual offender Walker v. Deeds, 50 F.3d 670,

but as previously mentioned not all of those convicticons were

valid and the state was aware of this.

“"The District Court has inherent authority to
correct a judgment or sentence found on
mistakes is in accord with the constitutional
considarations underlying the santencing
process. The United States Supreme Court has
expressly held that where a defendant is
santenced on the basis of materially untrue
assumptions concerning his criminal record
“resulta whether caused by carelessness or
design is inconsistent with due process of law”
Townsend v. Burke, 736,741, 68 S.Ct. 1252,
1255, 92 L Ed. 1690 (1948). Further, the casas
clearly established that constituticnally
violate “materially untzrue assumptions”
concerning a criminal record may either arise
as a result of sentencing Judges correct
percaption of misapprehension. (Emphasis in
original} Id. 677 P.2d at 1048 n3.~”

Defendant would ask that this Court not perceive this
request to be pointing the finger at the Court and saying “you
were wrong” as that 1is not the case. Defendant 1is merely
requesting that the Court reconsider the sentence that was
pronounced based upon mistakes of facts in the States allegation
of habitual criminality and the defendant “stipulating tq

treatment as a habitual offender” as a part of his guilty plea.

e o
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Statement of the Facts

Defendant was arrested February 11, 2010, (1) of (2)
suspects in Bar Robberies; he was charge formally on or about
February 15% 2010, on or about February 16" 2010, during a
states motion to consolidate his case with the other suspects
Daniels Defendant met his Court Appointed Attorney Ceasar
Almase, and advised the State had extend an offer to both
defendant and we had (2) days to render our decision, (terms of
plea agreement) see: plea memo, but basically plead guilty to
(4)felonies stipulate to 10 years to 25 years as a habitual
criminal to run consecutive to 2 years to 5 years ex-felon in
possession of a firearm for a total of 12 years to 30 years.

Counsel for defendant visited him at C.C.D.C, provided a
copy of discovery and discuses the plea offer in general however
did not discuss anything that dealt with the adjudication
hearing process or his prior convictions, on or about the 23¢dof
February 2010, Defendant again appeared in Court his co-
defendant agreed to plead guilty and therefore did Defendant
also did agree. Defendant 14, days or so later appeared for
entry of plea before the Courts Hearing Master, prior to entry
of plea Defendant was provided with a written plea agreement
that he did read and signed. The agreement only stated defendant
stipulates to treatment as a habitual offender and 10 to 25 year
sentence the agreement did not advise of the process of
adjudication as a habitual offender.

The Defendant believing that (3) prior convictions could
result in Multiple life sentences did plead to the terms of the

plea agreement as he understood them and neither the plea

-10-
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agreement, the District Attorney, Defense Counsel or the Hearing
Master advised or informed the defendant that:
1. Adjudicating a criminal Defendant is procedural
2. Discretionary dependant upon many factors and the
Court discretion, but not automatic solely due to
(3) prior convivtions
3. And that the allegation/charge could actually be
dismissed
4. The legislative Intent may not be applicable
based on the nature of his prior convictions and
Drug Addiction which the Court will view as a
whole
5. Prior conviction constitutionally infirm could
not be used for the process.

Without any knowledge of the aforementioned; procedures,
the defendants guilty plea was accepted, discussing with the
defendant only the elements, waiver of rights and nature of
charges for the underlying offenses and not the Habitual
Criminal charge itself does not insure an understanding of the
charge stipulated to that has the greater impact.

May 10, 2010, the defendant was sentence in accordance with
the written plea agreement. The State did present certified
copies of all of his prior conviction (2) of which the State
knew or should have known should not have been submitted, the
defendant stood silent as he believed he was required to do,
further demonstrating how misinformed or rather uninformed he
really was. The decision to adjudicate Defendant was based on

only the information the State wanted the Court to weigh, the

-11-
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defendants prior convictions. This motion follows as it is at
this time the defendant did become aware of his rights and the
relevant case Authorities, therefore request relief from the
Court,
CONCLUSION

Thereby, pursuant to the Facts and Laws stated herein,
being that the State failed to property inform Defendant of
valuable rights associated with the adjudication process of
NRS5.207.010, a duty the State was required to perform, as the
aforementiconed statute had an immediate impact on sentencing,
further the submission of invalid prior conviction to the Court
depriving the Court by misinformation of its ability to make an
actual Judgment as to NRS.207.010.

The Defendant has been deprived of Due Process of lLaw at
sentencing and request that his sentence be modified/corrected
as follows: his sentence pursuant to NRS.207.010, be vacated,

the charge of habitual criminality be dismiss

Dated: this i day of JAmumeng , 20 .

(pp$ ctfully /S itted,
S ———_

Cary PickeLt, #57591

H.D.S.P

P.O.Box 650

Indian Springs, Nevada 8%018
In Proper Person

=12=
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STEWART L BELL
DISTRICT ATTORNEY
Nevada Bar #000477

00 S, Third Street
Las Vc§as. Nevada 89155
702) 435 477,

ttormey for Plaintifr

copy

~0CT 201997

Suspended; placed on probation for an

Conditions: 1. Search Clause for

CE-05

'ORIGINAL Q

W,éb%qé 2

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, f
Plaintify,
-Vs- Case No.
Dept. No.
CARY JERARD PICK ETT, aka Docket
Gary Pickert, #0725059
Defendant,
JUDGMENT OF CONVTCTION (PLEA)

controlled substances and stolcp Property, 2.

Cll45127

V7
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Court Program, noting there was no use of weapons in this incident, 3. Complete long-term

counseling, vocational and educational programs as deemed necessary. 4. Defendant to be
supervised in the Nevada Division of Parole and Probation’s House Arrest Program for the first
four (4) months of probation. Defendant to receive thirty-five (35) days credit for time served.
Court referred matter to Drug Court, and Ordered, set for further proceedings on October 6,
1997 at 9:00 o'clock a.m. in Department X.

THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this
Judgment of Conviction as part of the record in the above entitied matter, 7

DATED this # day of October, 1997, in the City of Las Vegas, County of Clark,

%J // D}/jf’
DIST

RICT JUDGE 7 3

State of Nevada.

DA#97-145127X/pm
LYMPD EV#97OJ)O7 1616
BURG-F

(TK1)

-2- PAWIDOCSRDONT 171122301 wpp
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DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

ROY L. NELSON III

Chief D%puty District Attorney
Nevada Bar #007842

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

: DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, CASE NO:
DEPT NO:

-YS~-

CARY PICKETT, aka,
Cary Jerard Pickett, #0725059

Defendant.

GUILTY PLEA AGREEMENT

I hereby agree to plead guilty to: COUNT 1 - BURGLARY WHILE IN
‘POSSESSION OF A FIREARM (Felony - NRS 205.060 / Category B); COUNT 2 -
CONSPIRACY TO COMMIT ROBBERY (Felony - NRS 199.480, 200.380 / Category
B); COUNT 3 - ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS
200.380, 193.165 / Category B) and COUNT 4 - POSSESSION OF FIREARM BY EX-
FELON (Felony - NRS 202.360 / Category B), as more fully alleged in the charging

document attached hereto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as

follows:

The State has agreed to dismiss the remaining counts. Defendant stipulates to large
habitual treatment under NRS 207.010. Parties stipulate to a 2-5 year sentence on Count 1.

Defendant treated as habitual under Count 2 and receive 10-25 year sentence, consecutive to
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Count 1, for a total of 12-30 years in the Nevada Department of Corrections. All other
counts to run concurrent.
CONSEQUENCES OF THE PLEA

I understand that by pleading guilty I admit the facts which support all the elements of
the oﬁ'ense(s) to which I now plead as set forth in Exhibit "1".

I understand that as a consequence of my plea of guilty as to Count I, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
tenﬁ of not less than two (2) years and a maximum term of not more than fifteen (15) years.
The minimum term of imprisonment may not exceed forty percent (40%) of the maximum
term of imprisonment. I understand that I may also be fined up to $10,000.00.

I understand that as a consequence of my plea of guilty as to Count 2, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than one (1) year and a maximum term of not more than six (6) years. The
minimum term of imprisonment may not exceed forty percent (40%) of the maximum term
of imprisonment. I understand that I may also be fined up to $5,000.00.

I understand that as a consequence of my plea of guilty as to Count 3, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than two (2) years and a maximum term of not more than fifteen (15) years,
plus a consecutive minimum term of not less than one (1) year and a maximum term of not
more than fifteen (15) years for the use of a deadly weapon enhancement. The minimum
term of imprisonment may not exceed forty percent (40%) of the maximum term of
imprisonment.

I understand that as a consequence of my plea of guilty as to Count 4, the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than one (1) year and a maximum term of not more than six (6) years. The
minimum term of imprisonment may not exceed forty percent (40%) of the maximum term
of imprisonment. I understand that I may also be fined up to $5,000.00.

I understand that the law requires me to pay an Administrative Assessment Fee.
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Further, I understand that if I a.m‘ sentenced under the hnder the “small” 'habitual
criminal enhancement, the Court must sentence me to a term not less than FIVE (5) years
and a maximum of TWENTY (20) years in the Nevada Department of Corrections. I
understand that if I am sentenced under the “large” habitual criminal enhancement the Court
must sentence me to LIFE without the possibility of parole; life with the possibility of
parole, parole eligibility begins after a minimum term of TEN (10) years has been served;
OR a definite term of TWENTY FIVE (25) years, parole eligibility begins after a minimum
of TEN (10) years has been served. ' | |

I understand that, if appropriate, I will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of ahy related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradltlon, if any. _

I understand that I am eligible for probatlon for the offense to whleh I am
pleading guilty to in Count 1, 2, and 4. | understand that, except as otherwise prowded by
statute, the question of whether I receive pfbbation is in the discretion of the sentencing
judge. _

I u}:iderstand that I am not eligible for probation for the offense to which I am
pleading guilty to in Count 3.

I also understand that I must submit to blood and/or saliva tests under the Direction of
the Division of Parole and Probation to determine genetic markers and/or secretor status.

[ understand that if more than one sentence of unpnsonment is imposed and I am
eligible to serve the sentences concun'ently, the sentencmg judge has the dlscretlon to order
the sentences served concurrently or consecutively.

[ also understand that information regarding cliarées not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promlsed or guaranteed any particular sentence by anyone I know

that my sentence is to be determined by the Court within the limits prescribed by statute.
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I understand that if my attorﬁéj c;f the State ‘of Névﬁdd or both recommend any
specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
particular sentence or has agreed not to present argument regarding the sentence, or agreed
not to oppose a particular sentence, or has agreed to disposition as a gross misdemeanor
when the offense could have been treated as a felony, such agreement is contingent upon my
appearance in court on the initial sentencing date (and any subsequent dates if the sentencing
is continued). I understand that if I fail to appear for the scheduled sentencing date or I
commit a new criminal offense prior to sentencing the State of Nevada would regain the full
right to argue for any lawful sentence.

I understand if the offense(s) to which I am pleading guilty to was committed while I
was incarcerated on another charge or while I was on probation or parole that I am not
eligible for credit for time served toward the instant offense(s).

I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, I may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from entry into the United States or denied naturalization.

[ understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney
may also comment on this report.

WAIVER OF RIGHT

By entering my plea of guilty, I understand that [ am waiving and forever giving up
the following rights and privileges:
"

"
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