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DISTRICT COURT
' CLARK GOUNTY, NEVADA
HIGH NOON AT ARLINGTON RANCH ; Case No. (07A542616
HOMEOWNERS ASSOCIATION, a Nevada ) Dept. XXl
non-profit corporation; for itself and for all )
others sirmilarly situated, PFLAINTIFF'S REPLY TOQ OPPOSITION
% TO MOTION FOR DECLARATORY
Plaintiffs ) RELIEF RE: STANDING PURSUANT TO
) ASSIGNMENT AND PURSUANT TO NRS
v. g 116.3102(1)(d)
);
D.R. HORTON, INC. a Delaware Corporation ) Date: November 10, 20106
DOE INDIVIDUALS, 1-100, ROE % Time: 9:30 a.m.
BUSINESSES or GOVERNMENTAL §
ENTITIES 1-100 inclusive 3
)
Defendants. g

COMES NOW Plaintiff, HIGH NOON AT ARLINGTON RANCH HOMEOWNERS
ASSOCIATION (*Association™) by and through its attorneys, ANGIUS & TERRY LLP,
respectfully submits PLAINTIFF’S REPLY TO OPPOSITION TO MOTION FOR

DECLARATORY RELIEF RE: STANDING PURSUANT TO ASSIGNMENT AND

PURSUANT TO NRS 116.3102(1)(d).
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

In its Opposition to Plaintiff’s Motion for Standiﬁg, defendant D.R. Horton Inc. (“D.R.
Horton™) either ignores or mischaracterizes the arguments that Association makes for standing.'
Moreover, D.R. Horton expends pages of argument on a moot, already decided point. D.R.
Horton’s” argument is that the CC&R’s of the High Noon at Arington Ranch Owners
Association do not confer standing on the Association to pursue claims within the buildings, so
the Association therefore lacks standing, This is the same arpument that was made before the
Supreme Court in Monarch Eszams; Homeowners Association v. Johnson Communities of
Nevada, Ine., Case Number A51942, and which the Supreme Court sumnnérily rejected.

Because Johnson is not seeking to enforce provisions of Monarch’s

CC&Rs, we do not discuss whether the CC&Rs imit Monarch’s
standing to assert claims affecting the CMU walls. However, o

the extent Johuson argues that the CC&Rs limit Monarch’s

standing. we conclude that Johnson's arguments have no merit.

Monarch Estates Homeowners Association v. Johnson Communitics of Nevada, Inc., Case
Number 51942, Order Granting Petition filed September 3, 2009, at p. 4, fn.2, Exhibit 1 hereto.
The final nail in the coffin of D.R. ﬁoﬂon’s argument was driven in D.R. Horton, Inc. v. Eighth
Judicial District Court (First Light HOA), 215 P.3d 697, 699 (Nev., 2009 (hereafter “First

Light IT") in which the Court stated:

DR, Horton alse makes a material misrepresentation regarding the nature of the construction, of course without
supplying any support or authority. In its Opposition, I3.R. Horton claims thag “each home could have been
constructed as a stand slone residence,” and therefore “the ownership rights provided 1o each homeowner
evidences the uniqueness of each home and separation from the other.” Opposition Brief, p. 6:11-15. This
assertion is false. In fact, the units in each building are stacked as one would normally expect condominiums o
be. Each unit relies on the building envelope, fire resistive system and structural system of cach other unit in the
building, The units are not “separate” as IR, Horton would have this Court believe. See attached Affidavit of
Thomas L.. Sanders, and attachments thereto.
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[W]e conclude that where NRS 116.3102(1)(d} confers standing on

a homeowner’s association to assert claims on matters affecting the

comumon interest community, a homeowners’ association has

standing to assert claims that affect individual units.
First Light II, 215 P.3d at 702-703. D.R. Horton's entire argument is based upon the CCR’s
conferring maintenance responsibility on the homeowners, and not the Asseciation. That fact is
entirely irrelevant after Firss Light 1. The pertinent questiong in thig matter are 1) whether the
assignments obtained by the Association confer standing on the Association for all of the claims

arising from those assigned units; 2) Whether by virtue of the assignments, the Association has

standing to pursue the “building wide™ defects which affect and damage the assigned units; and

3} whether pursuant to NRS 116.3102(1)(d), the Association has standing to pursue the

“butlding wide” defects which, by their very nature affect two or more unit owners and the
common interest community,

In its Opposition, D.R. Horton all but ignores the fact that, completely apart and aside from
standing conferred by NRS 116.3102(1}{d), Association has standing pursuant to assignment to
pursue all of the claims within 199 units” in which Aésociation has recetved an assignment from
the homeowners. D.R. Hm"ton’s only argument in this regard is 1) to criticize the language of
the assignment form, without arguing, much less supporting with authority, how that might
render the assignments ineffective; and 2) making the nonsensical argument that somehow Firss
Light II prectudes the usé of assignments. There is absolutely nothing in the First Light I
decision that could be interpreted as preventing an association from obtaining assignments, and

obtain standing in that manner. The law of assigniments is as old, well established and iron clad

? Five additional assignments have been received by the Association since the motion was filed. An updated
chart of units assigned is attached hereto as Exhibit 2.

3
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11 as the law of contracts—the homeowners have every right to assign the claims that they POSSESS

to the Association, and 199 6f the homeowners at High Noon- at Arlington Ranch did so,

Moreover, D.R. Horton does not add;éss at alil the argument that the assignments also give
Association standing to pursue building envelope, fire wall and structural claims in buildings for
which the Association Has received an assignment (again completely aside from NRS
116.3102¢1)d) conferred standing). Association possesses assignments of units in 107 of the
114 buildings. Since the aséigning homeowner is ‘damaged by, and has standing to pursue
claims relating to the “buﬂding wide” defects in those buildings, so foo does the Agsociation by
virtue of the assignments. See Footnote 1 and the Affidavit of Thomas L. Sanders.

D.R. Horton asserts multiple times in its brief that Association does not identify the defects,
ignores the mandates of First Light II, and does not present a Rule 23 analysis. None of these
charges are true, and frequent repetition by D.R. Horton does not make them so. Indeed, the
defe;is, together with details of the inspections and where the defects were identified, are all
present in the motion—all of Plamtiff’s expert reporis and matrices of defect observations are
appended to the motion. |

Contrary fo D.R. Horton’s pronouncements, Assoéia'tion neither ignores nor “seeks to
abrogate” the holding of First Light II. Rather, Association seeks to apply the holding and
rational of First Light I to the facts of this case. As Association points out in il$ moving
papers, the First Light Il decision requires a Rule 23 analysis only with regard to an analysis of

NRS 116.3102(1}(d) standing concerning purely individual claims (i.e. claims involving the

intericr of the units. A careful and correct reading of the First Light I case reveals that the

Court does not require such an analysis where, as here, the Association is only asserting NRS
116.3102¢1}d) standing with regard “building wide” defects which by their nature affect two or

more unit owners, such as defects in the building envelope, the structural system and the fire

4
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resistive system. Notwithstending this argument, however, in ifs moving bﬁef, plaintiff goes
into a detailed Rule 23 analysis. D.R. Horfon’s repeated asserfions in its Opposition Brief that
plaintiff doesn’t make a Rule 23 analysis is odd, 1o say the least,

IT. ARGUMENT

A. CLARIFICATION OF CLAIMS FOR WHICH ASSOCIATION ASSERTS
STANDING

In its Opposition, D.R. Horton makes it appear that there is confusion as to thé defects for
which Arssqciation claims standing, and the source of that standing. D.R. Horton is feigning
confusion. Nonetheless, the Association takes this opporfunity to ensure that there is no
confusion on the issue.

With regard to the 199 units for which Association has assisnments, Association asserts

standing pursuant to those assignments for all claims arising from and relating to those units.
With regard fo the 107 buildines in which assigned units are located, Association asserts
standing pursuant to the assignments for all defects in the building envelope (roofs, decks,
windows, doors, stucco), the fire resistive system, and the structural system. These is so
because the assignor units are affected by and damaged by those “building wide” defects, and
therefore have standing to redress those issues. Those claims, along with their other claims

against D.R. Horton, have been assigned to Association.

With regard. to all buildings in the "d‘evelomnent, Association asserts standing pursuant to
NRS 116.3102(13(d) to pursue claims for all defects in the building envelope (roofs, decks,
windows, doors, stucco), the fire resistive system, and tﬁe structural system. This is so because
those defects by their “building wide” nature affect two or more unit owners, and affect the

common interest community. See Footnote 1 and the Affidavit of Thomas L. Sanders.
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B. ASSOCIATION’S STANDWG- PURSUANT TO ASSIGNMENTS
1. The First Light I Holding Does Not Preclude The Use Of Assignments

D.R. Horton argues, without any support or analysis, that the First Light II holding
precludes the use of assignments to Ob‘{ain standing. See Opposition Brief, p. 2:16-19. This
argument is entirely baseless. The First Light II case addresses an Association’s statutory !
standing derived from the langnage of NRS 116.3102(1)(d). This statutorily based standing is |
entirely unrelated to the contractually based standing derived from the assignments executed by
the homeowners. The First Light II Court did not address the use of assignments at all. There
is nothing in either the language or the ratia_nal of that case to preclude the use of assignments to
confer standing to the Association,

D.R. Horton’s apparent position is that if the Association does not illave statutory standing
then the Association cannot be given standing contractually through Assignment. This
argument is patently absurd. An individual’s rights and claims can contractually be given via
assignment, irrespective of whether the recipient has rights or claims of its own. Claims
transferred through assignment have been long recognized in Nevada jurdsprudence. See
Feusier v, Sneath, 3 Nev. 120 (1867); Sadler v. Immel 15 Nev. 265 (1880). There is absoiutéiy
nothing novel about assignments, and there is nothing unusual about the assignments that the
High Noon at Arlington Ranch homeowners gave to their Association.

i
i
i
i
i

i
6
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2. There Is Nothing In The Language Of The Assignment That Renders It
Invalid ‘

- D.R. Horton takes issue with certain of thé language in the assignments. Particularly, D.R.
Horton does not agree with the statement that it has failed to make repairs to the buildings.
D.R. Horton élings to the fiction that its failure to repair the defective buildings is somehow due
to a perceived failure of Plaintiff to comply with Chapter 40. The fact is that Plaintiff has
complied with Chapter 40, and has made the units available D .R. Horten for inspection and or
repair. Rather than repair, however, D.R. Horton has chosen to challenge, at evefy turn, the
Association’s standing to bring this action with regard to the buildings. However, this
disagreement between D.R. Horton and Association as to the reason that D.R. Horton has failed
to make repairs is entfirely immalerial {o the issues presented in this motion.

Even if D.R. Horton is right (which it is not), and the reasons stated in the assignment
for D.R. Horton’s failure to repair the buildings did not recite the whole picture, the assignments
would not be rendered invalid. It must be noted that while D.R. Horton expends considerable
energy ranting about the language i the assignments, I.R. Horton does not make the argument,
much less provide authority for the proposition that the offending language in the assignments
renders them invalid. That is because it is not so. The operative language in the assignments is
the assignment of claims. If there is opihion in the recitations with which D.R. Horton does not
agree, it does nothing to affect the legal efficacy of the assignment.

3. The Assignments Give Association Standing To Pursue Claims With Regard
To The Building Envelope, Structural System and Fire Resistive System in
Buildings In Which Association Has Assigned Claims

Where Association has the assignment of one homeowner in 2 building, Association

steps into the shoes of that homeowner, and therefore has standing to assert all claims that the

homeowner has with regard to the building. That includes all of the defects that exist within the

7
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building which affect that unit. Each homeowner in the building, and thus the Association as
assignee of one or more of the homeowners, is affected by defects to the fire resistive system,

ﬂlekstmcfuraf gystem and 1o the building envelope. This is so because defects arising from those

1 defects will necessarily impact the fights of the assigning homeowners. See Footnote 1 and the

Affidavit of Thomas L. Sanders. The assigning homeowners have standing to redress those
defects which affect their units—and those rights have been assigned to Association by virtee of
the agsignments.

It mu_st be noted that D.R. Horton did not produce any argument or authority contrary to
the fact that one assignment in a building gives the Association standing to pursue all “building
wide” defects in that building. Failure to oppose an argument may be deemed an admission that
the point is 1néxitorious. See Ozawa v. Vision Airlines, Inc., 216 P.3d 788, 793 (Nev. 2009},
citing Baies v. Chronister, 100 Nev. 675, 682.

The lack of argument by D.R. Horton against this conclusion is likely because it is an
irrefutable conclusion that follows one of the most basic and well established principals of
law—a defect caused on one person’s property which advérseiy affects a second person’s
property, gives rise of a claim by the second person fo redress the problem. If a defect, no
matter where located in a shared building, proximalely causes damage to a property owner
within that building, that property owner has a claim to redress the defect {(and thus has the
ability to assign that claim.)

1
"
i
i

i
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C. STANDING PURSUANT TO NRS 116.3102{1){d)
In addition to the standing conferred by the assignments, Association also has standing
pursuant to NRS 116.3102(1)(d).”

1. Asseciation Does Not Seek to Either Disregard or Overturn The First Light
IT Decision ‘

D.R. Horton argues that Association seeks to have this Court “overrule” or disregard the
First Light II decision. Such is not the case. It goes without saying that the First Light II
decision is bipding upon this matter, and this Court must adhere to the dictates of that decision.
Association does not urge the Court to disregard the First Light 1T decision. Rathér, Association
urges this Court to cofrectly read, and apply, the holding of that decision to this case,

Tt must be recognized that the First Light II decision addressed a factual scenario where
the defects were in the individual units and therefore only affected one homeowner. In that
situation the First Light 1] Court held that a Rule 23 analysis must be applied. Here, on the
other hand, Association is only asserting claims that are “building wide™ and that by their very
nature affect every homeowner in the building. See Footnote | and the Affidavit of Thomas L.
Sanders. Therefore, and for the reasons set forth in the Moving Papers, Association urges that a
correct reading of the First Light II decision mandates a finding that Association has standing
pursuant to NRS 116.3102(1)(d). without application of a Rule 23 analysis, as this Court
recognized in View of Black Mountain Homeowners Association Inc. v. The American Black
Mountain Limited Partnership, et al. See Order, Exhibit 8 to Moving Papers at p. 5.

/i

fi

3 With regard 1o many of the units and buildings, there is overlapping standing. Association is asserting standing
for those units and buildings pursuant to assignmient, and also pursuant t¢ statute.

9
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2. As Set Forth In The Moving Papers, A Rule 23 Analysis Is Satisfied

As is more fully set forth in the Moving Papers, even if 2 Rule 23 analysis is &p}b’l'iiéd,
such an analysis is satisfied in this matter.

a. Common Issues Of Law And Fact Predominate

D.R. Horton aftempts to muddy the water by focusing on minutia within the defect
groups, and focusing on certain subcategories of defects which were not universally observed.
In this mannef, by drawing focus away from the big picture, D.R. Horton attempts to paint a
distorted picture of the High Noon at Arlington Ranch development which does not convey the
true nature of the defective components in the development. The minutia and the small
differences in the mmvestigahve observations that D.R. Horton points to are irrelevant. More
relevant is the larger picture of the defective conditions. The fact is that with regard to each
major component: roofs, decks, stucco, windows, fire resistive, and structural components; there
is a combination of similar defective conditions that render all of the component systems
defective. See Adcock Report, Exhibit 2 to Moving Papers, pp. 41-59 {re roofs), pp. 63-73 (re
decks), pp. 74-85 {re stucco), pp. 134-160 (re windows) pp. 107-121 (re fire resistive), and
Marcon Report matrix, Exhibit 4 t¢ Moving Papers (re siructural.)

While every deck, for example, may not exhibit the exact same combination of defect
subcategories in the exact same locations, each deck does exhibit a combination of sirnilar
defective conditions which renders the deck defective, and requiring repair. Moreover, because
of the similarity in the combination of defective conditions in each component, the components
virtually all require the same comprehensive repair scope.

Here, every resident of High Noon at Arhngton Ranch is affected by similar

constructional defects both in their own units and in the other units in their buildings, which will

10
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%équire the same scope of repairs. Common issues include whether D.R. Horton negligently
constructed the unit owners’ residences and whether D.R. Horton breached any express and
implied warranties in light of constructing the Plaintiffs’ residences. For these reasons, the
“comumonality” prong of Rule 23 is satisfied. In addition, since common issues by far
predominate over individual issues, lRuie 23(b)(3) is satisfied.
| b, Typicality
The “typicality” prong of Rule 23 is easily satisfied in this case. The Association stands
in the shoes of the clasws representative in 4 more traditional class action scenario. The
Association is the assignee of the claims of a majority of the homeowners. The homeowner
claims which the Association has the assignment for do not differ in any material manner from
the claims of the other homeowners.
¢ Numerosity
The “numerosity™ ﬁrong of Rule 23 1s also easily satishied. *. . .IA] putative class of
forty or more generally will be found ‘numerous.”” Shuette v. Beazer Homes Holdings Corp,
[21 Nev. 837, 847, 124 P.3d 530, 537 (2005). Here there are 342 unit owners in the putative |
class. |

d. D.R. Horton Does Not Challenge the Remaining Issues in the Rule
23 Analysis

Because D.R. Horton does not challenge the Association’s analysis with respect to the
remaining issues in the Association’s Rule 23 analysis, the Association does not reiterate its
analysis here,

HLCONCLUSION

The Association has standing to pursue ciaims on behalf of its homeowners for a number

of reasons:
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First, the Association is the assignee of the claims of 199 homeoumefs. The Associa‘.tion
therefore has standing pursuant to the assignments to pursue all of ﬁwldefect claims arising
from or related to those 199 units (including defects that are sol'eiy in the interioxf of the units).

Second, by virtue of the assignments, the Association has standing to assert ciaims n
the buildings of the assigned units which affect the assigned units. Such “building wide” claims
inchude defects with the building envelope, the structural system and the fire resistive sfstem.
There are 107 buildings that contain assigned units,

Finally, pursuant to NRS 116.3102(1)(d), Association hag standing to pursue claims “on

1bechalf of itself or two or more unit owners on matters affecting the common-interest

community.” As set forth above, consistent with the First Light II decision, Association urges
that since the claims that it makes pursuant to NRS [116.3102¢1)(d}) are “buik_iing wide™ and
affect every owner of a building by.f their very nature, a Rule 23 analysis is not needed.
However, even if a Rule 23 analysis is applied, the facts of this case pass that scrutiny.

For the forgoing reasons, Association’s motion should be granted in its entirety.

Dated: November ; , 2010 Aif}/{l%{'& TERRY LLP
By: 1/

Paul P, ’Igern;', Jr.
Nevada Bar No. 7192
John J. Stander
Nevada Bar No. 2198
Melissa Bybee
Nevada Bar No. 8390
Asmara Tarar

Nevada Bar No. 10999
ANGIUS & TERRY LLP
1120 N, Town Center Dr., Ste.260
Las Vegas, NV 89144
Attorneys for Plaintiff

12
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CERTIFICATE OF SERVICE

I HEARBY CERTIFY that on the 3™ day of November 2010, I electronically filed
with this court and served on all parties via the WIZNET electronic court filing system, a
copy of the within PLAINTIFF’S REPLY TO OPPOSITION TO MOTION FOR
DECLARATORY RELIEF RE: STANDING PURSUANT TO ASSIGNMENT AND
PURSUANT TO NRS 116.3102 (1) (d)

An erddloyee of Angius & Terry, LLP.
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AFFIDAVIT OF THOMAS SANDERS
STATE OF CALIFORNIA s )
COUNTY OF SAN DIEGO 3

Thomas L. Sanders, NCARB, being first duly sworn on oath, deposes and says:

1. I have personal knowledge of the matters set forth below and I can testify competently thereto -
if called upon to do so. .

2. I have been retained by the representative plaintiff H;gh Noon at Arlington Ranch
Homeowners Association to inspect the High Noon at Arlington Ranch development (hereafier “High
Noon™) for tﬁe existence of construction related defects in the roofs and fire resistive systems, among
other components, and damage that has been caused by such defects. [ am a registered architect in
the State of Nevada, Registration No. 3819, A true and correct copy of my C.V, is attached hereto.
3. The buildings at Hi gh Noon are two story triplexes, and the three units in the buildings are in
a stacked configuration. At locations in each of the buildings, units are on top of other units.  Also,
the garages for the units are in the same buildings, with units stacked on top of the garages. A copyof
the building plan diagram which depicts the configuration of the buildings is attached hereto.

4, Due to this stacked configuration, the same area af roof is, at some parts of the building, over
more than one unit or garége, and the exterior wall planes enclose fnore than one unit or garage. [t
would not be possible to repair one units’ roof or exterior walls without also repairing the neighboring
units’ roof or walls.

5. Similarly, due to the stacked cohﬁguration of the units and garages, there is a complicated
»conﬁguratic)n of both horizontal and vertical interconnected fire separation walls and floor/ceiling
assemblies separating unit from vnit and unit from garage. The fire wall assemblies protect more
than one unit. It would not be possible to repair one unit’s fire separation walls without also repairing
the neighbors’ walls, because they share compbnents, and the walls and construction eie;nents are all

interconnected.

6. Similarly, due to the stacked configuration of the units and garages, each of the units relies

Las Veges, NV 59117
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1 upon the structural integrity of each of the other units in the building. If there is a defect in the
2 structural integrity of any one unit, it must be repaired in order to protect the structural integrity of

3 each of the other units in the building..

4
5 Further affiant sayeth naught.
7
i =
8 Thomas L. Sanders
9 Swom to and acknowledged before
10 me on this 3™ day of Nov ember 2010

(A k. A HENKELS ;
- NDTARY PUBUGCAu?oaNEAg
: COMM, NO. 1858340 ’

SAN EJ(EGO COLINTY
MY COMM. EXP. JULY 19, 2013.g

5 Qs

12 Notary Public, in and for San Diego County,
3 California
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ARGIS & TERRY i,%g
550 West Sahare Ave.
Suile 150 15 Vegas, NV 59417
(2023 990-2017
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Thom L. Sanders / Archifect, NCARB

120 Island Avenue, Suile 448
San Diego, California 92101-7053

(610) 230-1844

thomggbuildingdesignanalysis.com
Facsimile (619) 230-1847

Curricalum Vitae

1 Janvary 2010

Thomas L. Sanders

Firm: Building Design and Analysis, Inc.
120 island Avenue, Suite 448
San Diego, California 92101-7053
Education: University of Michigan
: Ann Arbor, Michigan
College of Architecture and Urban Planning
Master of Architecture 1977
Eniversity of Michigan
Anz Arbor, Micligan
College of Architecture and Urban Planning
Bachelor of Scignce 1976
Licensing: Registered Architect No. 7055, State of Texas 1979
Licensed Architect No.15302, State of California 1984
Registered Architect No.3819, State of Nevada 1997
National Counci! of Architectural Boards Certification Ne.48806 1997
Registered Architect No.32942, State of Arizona 1998
Licensed Architect No. 305662, State of Colorado 19949
Previous Whitmore & Associates, Architects 1989-1995
Professional  San Diego, California
Experience:  Associate Architect
Thom L. Sanders Associates 1983-168¢9
San Diego, California
Principal
Morris Aubry Architects 1077-1983
Houston, Texas
Project Architect
Texas California Nevada Arizoha Colorado
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Expert
Testimony:

Publication:

Memhership:

Continuing
Education:

Thom L. Sanders / Architect

Building Design and Analysis, Inc.

Superior Court of the State of California
Superior Court of the State of Nevada

"Was That an Earthquake? -- The Case of a
Vibrating Floot™; Wood Resign Focus;
September 1995

Western States Roofing Contractors Association

Mold Remediation In Buildings
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High Noon @ Arlington Ranch - DK Horton - America’s Builder
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High Noon @ Arfington Ranch

Affordable Homes Featuring Custom-Styled Amenities.

o 3 g i 4531,

T e

BIRECTIONS: CONTACT:

West on Biue 8818 Tom Noon Ave
Diamond from Las Vegas, NV 88178
Ra?‘nbow Bivd. _ Mizin Dffice
e Ardington Ranchis (7023 3608839
- : a,ﬁ?g: Zﬁjﬁeguﬁme rebuckley@drhorton.com
el Diamond on the left.

it % Mrrmaad Frigy
i TR

Open Daily
18am to
6pm, except |
Monday 1pm |
o 8pm.

copied for commercial use or distribution and may not be framed or posted on other sites,

. consider purchasing & home, please contact a community sales represantafive or request more information,

y Copyright ©@2001 - 2005 B.R. Hortor, Inc. Al Rights Reserved. Tetms and CondiBions | Privacy Policy DR, Horin, tne. These materials feay not be

This is not an offer to purchase, nor does if consfitute an ebligation or corract of any idnd. Actual terms of sate may vary and alf information is subjeet & change
without nofice. Photegraphs or other graphics, prices, designs, plans, Iot size, square footege and other features are approxinsite and should be consideren

- estimates only. In paricular, prices shown are base prices and do not inciude faxes, fees, modifications and cusiom features which may substantially affect
dimensions and final cost All homas, produets and featirss are subjeet & avsllability and spplicable faws and olher restictions. For specific infornstion oF t6

hitp:/fwwew.drhorten.com/eopGetPrintaklePlan. dotorof. Jagid=1 § | 048 &planid=1 1 1 1G50&plantd=1 £ 1 1049&x=3100&y=2 {1 of TVO/1H/2005 1:20:04 PM
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High Noon @ Ariogzton Ranch - DR Horon - America's Builder
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High Noon @ Arlington Ranch - D R.Horten - Americs’s Builder
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High Noon @ Adington Ranch - D R.Horton - Amerdca’s Builder
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IN THE SUPREME COURT OF THE BTATE OF NEVADA

MONARCH ESTATES HOMEOWNERS No. 51842
ASSOCIATION, A NONPROFIT
CORPORATION,

Petitioner,

va.
THE BIGHTH JUDICIAL DISTRICT
COURT OF THE 8TATE OF NEVADA, ,
IN AND FOR THE COUNTY OF : . :
CLARK, AND THE HONGRABLE F Eﬂ E @
TIMOTHY C. WILLIAMS, DISTRICT B Fa
JUDGE,
Respondents, SEF-0 3 2009

and ' ;
JOHNSON COMMUNITIES OF
NEVADA, INC., A NEVADA _
CORPORATION; AND RICHMOND
AMERICAN HOMES OF NEVADA,
INC., A FOREIGN CORPORATION,
Real Parties in Interast,

ORDER GRANTING PETITION

This is an original petition for a writ of mandamus or
prohibition challenging a distriet court order grantingpartial summary
judgment iﬁ a constructional defect action,

Petitioner Monarch Estates Hc}megwners Association

| (Monareh) governs a planned community that was developed by rea}-ibafty

in interest, Johnson Communities of Nevada (Johnsdi!i).;" '-Mcnarch owng
the common elements of the planned cammunit'jf, and méﬁif;ers of Monarch
own their respective unils. A concfete masonry unif wall (CML)
surrounds the community and abuts the properties of approsimately 35
out of 84 units. The CMU wall ig nﬁt‘ibéated in the common elements, and

property owners whose properties sbut the OMU wall are, under

e
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(Page 12 of 36}

Monarch’s Declaration of Covenants, Gonditidns_, and Restrictions and
Reservalion of Easements (CC&Rs), responsible for maintaining and
repairing the portion of the CMU wall adjoining their property.

In July 2()06; Monarch filed suit cu behalf of itse members
against Johnson, alleging, in part, that the CMU wall was defectively .
constructed. Johnson filed a motion for summary judgment, contending
that because Monarch does not have an ownership interest in the CMU
wall and does not have the duty to maintain or repair the CMU wall,
Monarch did not have standing to asserf claims for 'dam&gre‘s for the
defective CMU wall. The district court granted Johnson's motion for
summary judgment based on the language of NRS 116.3102(1)(d). This
original petition followed.

In its petition, Monarch argues that NRS 116.8102(1¢d)

confers standing on a homeEowners assOGiation to assert claims affecting

individual wnits. In opposition, Johmson contends that the statute
prehibits & homeowners” association from raﬁsiﬁg claims that do not
involve common areas.

We racently resolved this issue in B.R. Horton v. Dist. Ct, 125
Nev. _ P3d.__ (Adv. Op. No. 85, September 3, 2009), and

conciuded that a homeowners association has sténding to institute
litigation on behalf of owners for defects in individual units so long as the
claims are subject to clase certification. Therefore, we grant Monarch's
petition. See We the People Nevada v. Secretary of State; 124 Nev, ____,
——— 182 P.3d 1186, 1170 (2008) (“A writ of mndmus i5 available to

compel the performance of an acl that the law requires as a duty respulting
from an- office, trust, or station, or to control & manifést abuse of

discretion.”); see also NRS 34.180.

Spagie Sounr
OF

NEVADA,
2

O3 15674 ol
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Monarch has standing under NES 116.3162(1)(d).fo asseTt causes of action

for_consiructional defects velated to the CMI wall’

In D.R. Horton v, Dist. Ct., 125 Nev, _,___ P.3d __ (Adv.
Op. No, 35, September 3, 2009), we recognized that in the absence of an ‘

express statutory grant, a homeowners' association does not have standing
to sue. Therefore, we turned to NRS 116.3102(1) to determine whether
NRS chapter 116 grants standing to a homeowners association to sue on
behalf of its members for constructional defects in individual units.

NRS 118.8102(1) provides, in periinent part;

Esceptl as otherwise provided in subsection 2, and
subject to the provisions of the declaration, the
association may do any or all of the following:

(d) Institute, defend or intervene in
Litigation or administrative proceedings in its own
name on behalf of itself or two or more umite'
owners oo matters affecting the coramon-interest
community.

The parties in this case do not dispute thai Monarch has
standing under NRS 116.3102(1) to assert claims that affect the common
elements! of the common-interest community. However, Johngon argues

t:hat-anj defects related to tﬁé CMU wall are not considered a part of the

INRS 116.017 defines “Iejommon elements” as:

1. ... all portions of the common-interest
community other than the units, including
easements in favor of units or the common
elements over other units; and

2. In a planned community, any real estate
within the planned community owned or leased by
the association, other than a unit”

Supaese Gount
oF
Novans, 8

© 19478 Fn
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commor-interest community because the CMU wall is a part of an
individual homeowner's unit. Thus, Joknson contends that individual '
homsowners, not Monareh, have standing to sue for defects affecting th.eh:
units.? ‘
Pursuant to our holding in D.R. Horton, we conclude that
where NRS 118.3102(1)(d) confers standing on a homeowners’ association

to assert claims “on matters affecting the common-interest community,” a

homeowners' association has standing to assert construetimnal defoct
claims that affect individual unite. 125 Nev.at __, - Pad at . The
definitions of “common-interest comnmunity,” NRS 116.021, “unit,” NRS
116.098, and “common elements,” NRS 116.017, demonstrate that the
Legislature intended a common-interest community fo include both units
and common elements. DB Horton, 125 Nev. at __, _ P3dat ___. In
addition, section 8.11 of the Restatement (Third) of Property supports our
interpretation of the term “common-interest community” to include
individual units, Id.at ., P3dat __. The%afore, beeanse alleged
constructional defects affect individual units in the Monarch community,
the alleged damages are “matters affecting the . common-interest
commupity” voder NRS 116.3102, and Monarch has standiﬁg"té sue,

. Nevertheleas, we also ruled in DR Horton that a
homeowners associafion filing 2 suit on behalf of ifs members will be

treated much the same as a plaintiff in class action Ltigation. Xd, at -,

Recause Johnson is not seeking to enforce provisions of Monareh's
CC&Rs, we do not discuss whether the UC&Rs limit Monavch's standing
to assert claims affecting the CMU wall, However, to the extent that
Johnson argues that the CC&Rs Lmit Monsarch's standmg, we conclude
that Johnson's arguments have no merit.

SurrenE Count
ot
NzvARA
4

O 149 ol
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e e

_ . P3dsat _ Thus, although Monareh has standing to assert elaims on
behalf of its members for defects related to the CMU wall, the suit mnst
falfill the zequireménts of NRCP 23 and the principles and concerns
discussed in Shuette v. Beazer Homes Holdings Corp,, 121 Nev. 887; 124
P.3d 580 (2005). In particular, Monarch may assert claims on behalf of its
members only if the elaims and various theories of liability satisfy the '
requiremen_ta of numerosity, commonality, typicality, adeqﬁacy, and meet
one of the three conditions set forth in NRCF 23(b). See id. at 846-850,

124 7,84 at 537-539,
In this case, we conclude that constructional defect claima

related to the CMU wall ave subject to class certification because they -
satisfy the elements of numercsity, commonality, typicality, adequacy and
because “common guestions of law or fact predominate over individual
questions.” See id. at 846, 850, 124 P.3d at 537, 539; gee also NRCP
23(b)(3). The claims ave numerous. Specifically, 85 of the 84 single family
homes within the Monarch community abut the CMU wall, and thus, the
claims related to the alleged defective construction of the CMU potentially
affect at least 35 of the 84 single family properties.? The claims are also
common fo and typical of the 85 properties that sbut the wall. The. |
defenses and theories of liability apply- to the entire surrounding wall,
regardless of which unit a portion of the wall abuts. Moreover, even if
portions of the wall suffer from various stages of disrepair, Monarch may
adequately assert claims on behalf of its members and protect the

interests of the homeowners whose properties abut the CMU wall,

8Notably, the remaining 49 single family homeowners are not named
as parties, ‘ :

Bursge Count
oF

Nruaoa
‘ 8
(ORI 5
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Because Monarch, by virtue of its CC&Rs, may repair or replace the
porfions of the wall according to their state of disrepair, there will not be
overly conflicting views regarding how any damages, if warranted, will be -
divided. 'Thus, we conclude that, in this action, common quasﬁohs
predominate over individual ones, and individualized proof of damages ﬁs
not necessary as Monarch may, in a representati;cre capaeity, properly
assert claims on behalf of its members whose properties abut the wall,
Aceordingly, we grant the petition and divect the clark of this court to
issue a writ of mandamus instructing the district court to conduct further

proceedings consistent with this order.
It is so ORDERED.

Bouglas !
&Egﬁf——% ,J.

Baifta

p{[’jf“ Qdis f ,J.
ickering

ee:  Hon. Timethy C. Willinms, District Judge

Feinberg Grant Mayfield Kaneda & Litt, LLP

Lee, Hernandez, Kelsey, Brooks, Garofalo, & Blake .
Marquis & Aurbach '
Marguiz Law Office

Deanne M. Rymarowics

Snejl & Wilmer, LLP/Las Vegas

Eighth District Court Clerk
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Abbay, Debra K 8797 Tom Noon Ave #1041 YES
Akhavan, Parivash 8688 Tom Noon Ave #102 YES
Alcantara, Larcy M B66% Horizon Wind Ave #102 YES
Amate, Alfred & Roxanne 8815 Traveling Breeze Ave #102 YES
Anderson, William & Dale 8715 Traveling Breeze Ave #101 YES
Aranda, Ezequiet 8715 Traveling Breeze Ave #103 YES
Armeni Androvandi, Pacla £654 Traveling Breeze Ave #103 YES
Aupied, Celeste F 8794 Traveling Breeze Ave #102 YES
Bailitz, Richard & Maurer, Kathryn 8628 Tom Noon Ave #103 YES
Bannerman, Paul ¢/0 Nicklin Prop Man  |8804 Traveling Breeze Ave #102 YES
Bebout, Zackary 8659 Horizon Wind Ave #102 YES
Biornstad, Tiffany A 8750 Horizon Wind Ave #103 YES
Bocko, Barbara G 8810 Horizon Wind Ave #102 YES
Bonke, Robin A 8754 Traveling Breere Ave #103 YES
Broock, Konrad 8789 Horizon Wind Ave #102 YES
Burroughs, Stefante 8768 Horizon Wind Ave #103 YES
Burt, Kendrick N 8807 Tom Noon Ave #102 YES
Butler, Eric & Christine 8755 Traveling Breeze Ave #103 YES
Carannante, Sara B ¢/o Rebecca Molif 18789 Horizon Wind Ave #101 YES
Carmney, Roger & Carmen Noriega- 8682 Tom Noon Ave #101 YES
Carney

Carrara-Edwards, Janet L ¢fe Doris 8675 Traveling Breeze Ave #103 YES
Carrara )

Carrere, Marcia 8670 Horizon Wind Ave #102 YES
Carroll, Ronald J 9480 Thunder Sky St #1703 YES
Caruso, Adam M 9430 Thunder Sky St#102 YES
Caruso, Joseph & Diane 8820 Horizon Wind Ave #102 YES
Cassidy, Mary Ann 8638 Tom Noon Ave #101 YES
Cloyd, John & Hsiu 8678 Tom Noon Ave #102 YES
Cohn, Dov & Sheila 8738 Horizon Wind Ave #103 YES
Corwin, Lan Thi 8720 Horizon Wind Ave #103 YES
Costia, Nicoleta 8779 Horizon Wind Ave #102 YES
Crame, Nino C 8825 Traveling Breeze Ave #101 YES
Crawford, Jared 9490 Thunder Sky St #101 YES
Dacheux i, Francois A 8618 Tom Noon Ave #102 YES
Dewees, Jacob J 8669 Horizon Wind Ave #101 YES
Diltard, Mikala L (A) 8655 Traveling Breeze Ave #101 YES
Dizar, Cem 8729 Horizon Wind Ave #101 YES
Doepper, Jennifer L 8708 Tom Noon Ave #101 YES
Donoso, Rosa 8665 Traveling Breeze Ave #102 YES
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YES

Krupinski, Michael & Martinez, Edwin

Egefand, Duane R (A/B) 8730 Horizon Wind Ave #101
Eramya, Ghayda 8637 Tom Noon Ave #102 YES
Evans, Lisa 8835 Traveling Breeze Ave #101 YES
Farley, Mary 8814 Traveling Breeze Ave #103 YES
Figlding, Melissa 9470 Thundsr Sky St#101 YES
Finnegan, Sean D 9440 Thunder Sky St #1901 YES
Fisher, Heather & Jared 8655 Traveling Breeze Ave #102 YES
Fishman, Steven 8748 Tom Noon Ave #103 YES
Fitzgerald, Jennifer Nicole 8765 Traveling Braeze Ave #101 YES
Flores, Maria & Seliz, Greg 8757 Tom Noon Ave #103 YES
Ford, Randafl 8649 Horizon Wind Ave #102 YES
Francese, Bruno & Calerina 8710 Horlzon Wind Ave #102 YES
Frank, Jody L 86584 Traveling Breeze Ave #1071 YES
Frank, William 8675 Traveling Breeze Ave #101 YES
Gailey, Brian S B658 Tom Noon Ave #101 YES
Gallego, Raymund R (8) 8760 Horlzon Wind Ave #101 YES
Gardner Mike, Sue Ann Moreland 8648 Tom Nooh Ave #103 YES
Gardner, Amanda 8664 Traveling Breeze Ave #102 YES
Ghotami, Farhad 8758 Tom Noon Ave #103 YES
Gibson, Thomas A 8777 Tom Neon Ave #103 YES
Gomez, Fredrick & Mary Beth 9450 Thunder Sky St #102 YES
Grasso, Robert J 8794 Traveling Bresze Ave #1(1 YES
Gustaw, James J 8775 Traveling Breeze Ave #103 YES
Hall, David J 8808 Tom Noon Ave #101 YES
Hamilton, Tamesan 8739 Horizon Wind Ave #102 YES
Hapka, Renae 8788 Tom Noon Ave #103 YES
Harrison, Reger 8820 Horizon Wind Ave #103 YES
Hartard, Wayne 8745 Traveling Breeze Ave #103 YES
Hayford, Chartes A 8644 Traveling Breeze Ave #103 YES
Hetzel, Hillary 8 8685 Traveling Bresrze Ave #101 YES
Hoban, Amelia J 8797 Tom Noon Ave #102 YES
Hodges, Sheryl 8678 Tom Noon Ave #103 YES
Hovius, Kathleen 8758 Horkzon Wind Ave #102 YES
irving, John 8757 Tom Noon Ave #101 YES
Jackel, Julie - 8808 Tom Noon Ave #103 YES
Jones, Janice M 8750 Horizon Wind Ave #103 YES
Keays, Devin T 8680 Horizon Wind Ave #102 YES
Kelli, Keri 8698 Tom Noon Ave #101 YES
Kennedy, Elizabeth 8664 Traveling Bresze Ave #103 YES
Kim, Tai Son 8638 Tom Noon Ave #102 YES
Kobes, Lucas 8788 Tom Noon Ave #101 YES
8737 Tom Noon AVE#103 YES
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Kuiken, Dale & Dorothy 8768 Tom Noon Ave #102 YES
Kuk, Ms. Jennifer 8765 Traveling Breeze Ave #103 YES
Lane, Fielding & Joyce 9440 Thunder Sky St #102 YES
Langili, Karina & Jay 8698 Tom Noon Ave #103 YES
Laursen, Cara 8667 Tom Noon Ave #102 YES
Le, Louislam T 3650 Horlzan Wind Ave #102 YES
Leite, Jullana 8650 Horizon Wind Ave #101 YES
Levy, Ravid 8628 Tom Noon Ave #102 YES
Liu, Yihong 8744 Traveling Breeze Ave #101 YES
Lopez, Gustavo & Elizabeth 8790 Horizon Wind Ave #103 YES
Love, Andrew & Heather 8644 Traveling Breeze Ave #1072 YES
Lowe, David Earl 8674 Traveling Breeze Ave #102 YES
Lu, Joseph 8787 Tom Noon Ave #102 YES
L.uby, Trisha L 8657 Tom Neon Ave #101 YES
{una, win & Grace 8757 Tom Noon Ave #102 YES
Ma, Ying Ying 8749 Horizon Wind Ave #103 YES
Maleki, Mehrad 8740 Horlzon Wind Ave #103 YES
Manu, Cornel 8664 Traveling Breeze Ave #102 YES
Marcont, Elizabeth J 8824 Traveling Breeze Ave #101 YES
Markham, Steven L & Diane 8689 Horizon Wind Ave #103 Y&
Martirosyan, Arman BB75 Traveling Breeze Ave #102 YES
Matck, Michael W 8805 Traveling Breeze Ave #101 YES
Mayne, Paula M 9450 Thunder Sky St #101 YES
McCully, Roger D & Dawn D 8744 Traveling Breeze Ave #103 YES
Millman, Clyde P 8810 Horizon Wind Ave #101 YES
Miska, LLC. ¢fo Lisa J. Callahan 8788 Tom Noon Ave #101 YES
Mitlelstadt, Patricia 8545 Taveling Breeze Ave #101 YES
Morales, Ernesto 8738 Tom Noon Ave #102 YES
Moran, John F (A} 8450 Thunder 8ky St #103 YES
Moreno, Adriana 85870 Horizon Wind Ave #103 YES
Morrison, Jason 8679 Horizon Wind Ave #102 YES
" iMueller, James & Lilia 8800 Horizon Wind Ave #1063 YES
Murch, Rachel L B80S Traveling Breeze Ave #102 YES
Murray, Fred 8778 Tom Noon Ave #1062 YES
MNelson, Sabrina 8684 Traveling Breeze Ave #102 YES
Nikolic, Zikolic 8735 Traveling Breeze Ave #103 YES
Ning, Jia Qing 8758 Horizon Wind Ave #103 YES
Nolfi, Deborah A 8470 Thunder Sky St # 102 YES
Norris, Patrick 8689 Tom Noon Ave #102 YES
Nuzzo, Frank & Marlene 8684 Traveling Breeze Ave #101 YES
O'Steen, Ginger 8825 Traveling Breeze #102 YES.
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Pace-Henning, Stephanie 8724 Traveling Breeze Ave #101 YES
Palladinetti, Gloria 8460 Thunder Sky St #103 YES
Pascu, Gabrisla 8828 Tom Noon Ave #102 YES
Payette, Margaret A 8430 Thunder Sky St #103 YES
Pecora, Martin C 8748 Horizon Wind Ave #101 YES
Perifio, 8runo & Gail 3644 Traveling Breeze Ave #101 YES
Prestiping, Chris 8710 Horizon Wind Ave #101 YES
Ragland, Norman 8809 Horizon Wind Ave #1102 YES
Rechsteiner, Paut & 8785 Traveling Breeze Ave #1071 YES
Ridilla, Linda M 8G85 Traveling Broeze Ave #102 YES
Rodgers, Marie K 8654 Traveling Breeze Ave #102 YES
Rogers, Michael & Darlene 8804 Traveling Breeze Ave #1063 YES
Ross, Ellen J 8815 Traveling Breeze Ave #101 YES
Roth, Lisa F 9470 Thunder Sky St #103 YES
Royfe, Eugene 8764 Traveling Breeze Ave #101 YES
Sadruddin, Azmath Q 8738 Tom Noon Ave #103 YES
Sandler, Ami & 8650 Horizon Wind Ave #103 YES
Sanitate, Vito 8750 Horizon Wind Ave #102 YES
Sarkissian, Kogarik 8718 Tom Noon Ave #101 YES
Schafferman, Lasiie 8814 Traveling Breeze Ave #102 YES
Schmitt, Priscilla & Michael 3828 Horizon Wind Ave #102 YES
Schneider, Banjamin M 8717 Tom Noon Ave #102 YES
Sehnem, David & Yvetie 8777 Torm Noon Ave #102 YES
Selby, Dennis 8754 Traveling Breeze Ave #102 YES
Seznec, Alain & Janst 8735 Traveling Breeze Ave #102 YES
Shaw, Robert J & Rosemary D 8725 Traveling Breaze Ave #102 YES
Sheets, Thomas and Sandra 8659 Horizon Wind Ave #101 YES
Silveira, Gary 8804 Traveling Breeze Ave #101 YES
Smith, Martha 8778 Tom Noon Ave #103 YES
Standley, Christopher & liyna 8639 Horizon Wind Ave #101 YES
Steele, Gayle L & Thomas N 8818 Tom Noon Ave #103 YES
Stephen, Kimberly L & Daniel C 8788 Tom Noon Ave #1032 YES
Sterbens, Barry & Tina 8812 Horizon Wind Ave #102 YES
Stinson, Stephanie Jean 8764 Traveling Breeze Ave #102 YES
Stirling, Anthony & Whithey 8785 Traveling Breeze Ave #103 YES
Shrobehn, Patricia A 8665 Traveling Breeze Ave #101 YES
Swallow, Mark & Dawn 8754 Traveling Breaze Ave #101 YES
Tabaee, Mike & Susan 8658 Tom Noon Ave #103 YES
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8718 Tom Noon Ave #102

Taijlk, Yasmin YES
Takahashi, Masai & Ayumi 8668 Tom Noon Ave #101 YES
Tau, Kennath W O 8737 Tom Noon Ave #102 YES
Thetford, Bruce 8640 Horizon Wind Ave #103 YES
Tise, Carmine 8740 Horizon Wind Ave #102 YES
Trask, Amber 3817 Tom Noon Ave #103 YES
Tromelio, Salvatore 8685 Traveling Breare Ave #103 YES
Tung, Henry Kuchen 8808 Tom Noon Ave #102 YES
Tung, Katherine §747 Tom Noon Ave #1041 YES
Turner, Kathryn & John Ashoori 8758 Tom Noon Ave #102 YES
Valdez, Jesse & Beatriz 8768 Tom Noon Ave #103 YES
Van Cleve, Zachary 8807 Tom Noon Ave #103 YES
Varela, Ralph & Kathleen Wood Vareta 18729 Horizon Wind Ave #102 YES
Vere De Rosa, Ninon De ¢/o NBD 9480 Thunder Sky St #1071 YES
Properties LLC
Vinciguerra, Ghristian 3604 Traveling Bresze Ave #103 YES
Vogel, Chery! & Patricia 8835 Traveling Breeze Ave #103 YES
Warren, Galinda 8649 Horizon Wind Ave #103 YES
Wabber, Roberta 8685 Traveling Breeze Ave #101 YES
Webster, James & Oksana 8664 Traveling Breeze Ave #101 YES
Weintraub, Fred & Mary 8720 Morizon Wind Ava #102 YES
Wells Clark & Shirley 8717 Tom Noon Ave #103 YES
Wesolek, William E & Patti (A} 8798 Traveling Bresze Ave #103 YES
Wilcax, Todd 8776 Tom Noon Ave #101 YES
Williams, Deborah 8739 Horizon Wind Ave #101 YES
Wilson, Mary 8679 Tom Noon Ave #103 YES
Wise, Stacia A 8720 Horizon Wind Ave #101 YES
WivicHt Investments LLC 5440 Thunder Sky St #103 YES
Wolf, Larry & Janet 8730 Horizon Wind Ave #103 YES
Wong, David & Karen 8747 Tom Noon Avs #101 YES
Wong, Nelson 8750 Horizon Wind Ave #101 YES
Wong, Willy F 8797 Tom Noon Ave #103 YES
Wong, Wilsen 8779 Horizon Wind Ave #103 YES
Weodhouse-Marriah, Melissa R 8724 Traveling Breeze Ave #102 YES
Wright, Paul 8764 Traveling Breeze Ave #103 YES
Yamano, Hiroyoshi & Mayuka 8648 Tom Noon Ave #101 YES
Yeatts, James W 8828 Tom Noon Ave #103 YES
. |'Younge, Michael & Paula 8734 Traveling Breeze Ave #103 YES
Zerpa, Matias & Olga 8680 Horizon Wind Ave #103 YES
ZG Sport, Inc. 8639 Horizon Wind Ave #103 YES
Allen, Jerod J & Skeeler 2658 Tom Noen Ave #102
Antonio I, Carlos © 8740 Horizon Wind Ave #1011

Argueta, Brenda

8870 Horizon Wind Ave #101

Armstrong, Eleanor

8645 Traveling Breeze Ave #102
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Arnold, James & Anne

8734 Traveling Breeze Ave #102

Atkinson, Steven

8795 Traveling Breeze Ave #102

Avecilla, Denise 8809 Horizon Wind Ave #101
Bank HSBC USA NATL ASSN TRS 868G Horizon Wind Ave #101
Banks, Hayley 8818 Tom Noon Ave #102

Berger, Richard & Jody

8835 Traveling Breeze Ave #102

Bettencourt, Angela M

8684 Traveling Breeze Ave #103

Block, Kim (A}

8798 Tom Noon Ave #102

Bowles, Jason

8805 Traveling Breeze Ave #103

Bowman, Michael H

8768 Tom Noon Ave #101

Brand, Marcelle 8

8717 Tom Noon Ave #1041

Budde, Jacqueline P

8640 Horlzon Wind Ave #101

Bumbasi;, Emiteric

8668 Tom Noon Ave #102

Calarco, Michae! D & Sarah ) Weber

8747 Tom Noon Ave #102

Cao, Ji

8657 Tom Noon Ave #102

Chandler, Melissa

8817 Tom Noon Ave #102

Chase Home Finance (A)

8726 Horizon Wind Ave #103

Chen, Jeong Shen

8780 Horizon Wind Ave #103

Chervinsky, Sandra

8829 Horizon Wind Ave #101

Chivers, Victoria

8688 Tom Noon Ave #1063

Chow, vy

8640 Horizon Wind Ave #102

Cohn, Erie, Darren & Evan

8755 Traveling Breeze Ave #101

Gontreras, Lusy T

£649 Haorizon Wind Ave #101

Contreras, Patrick B

8738 Torn Noon Ave #101

Crain, Brett

8688 Tom Noon Ave #101

Crite-McClure, Phyllis C

86874 Traveling Breeze Ave #1014

Cruz, Zaira M

8708 Tom Noon Ave #102

De Log Santos, Leandro & Nely (8)

8680 Tom Noon Ave #103

YES

Dekok, Cornelius A

8890 Horizon Wind Ave #102

Deutshe National Bank C/Q American
Home Mottgage

8657 Tom Noon Ave #103

Deutshe National Bank C/0 One West
Bank

9480 Thunder Sky St #103

Digiacomao, Mike

8807 Tom Noon Ave #101

Doery, Delmar

8728 Tom Neoon Ave #102

Dugue, David A

8780 Horizon Wind Ave #101

Fefton, Belinda

8727 Tom Noon Ave #103

Fierucei, Michael

8638 Tom Noon Ave #103

Fishman, Lisa

8787 Tom Noon Ave #103

Fitzgerald, Erin M

8789 Horlzon Wind Ave #103

FNMA c/o Everhome Mortgage Co.

8679 Horizon Wind Ave #101

Fox, Greg & Patricia

8799 Horizon Wind Ave #103

Galen, Flint

9480 Thunder Sky St #102

Gambing, Frank & Cynihia

2648 Tom Noon Ave #102

Garden, Cody (A}

8777 Tom Noon Ave #101

Geene, David A

8545 Traveling Breeze Ave #103

Giarraputo, Gray & Patricia

B769 Horizon Wind Ave #102
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GiHl, Kevin L

8660 Horizon Wind Ave #101

Godfrey, Thomas

8755 Traveling Breeze Ave #102

Gordon, Jason E

8829 Horizon Wind Ave #103

Harvey, Jennifer M

8710 Horizon Wind Ave #103

Henson, Rachel Lynn

B794 Traveling Breeze Ave #1083

Hernandez, Dino & Rowsena

8748 Tom Noon Ave #102

Hershey, Melissa L

8819 Horizon Wind Ave #101

HSBOC BANK c/o Everhome Morigage
Co.

8869 Horizon Wind Ave #103

Huanhg, Yun Shan

8659 Horizon Wind Ave #103

Jacob , Kenneth Bradiey

8715 Traveling Breeze Ave #102

Jelic, Igor

8800 Horizon Wind Ave #1041

Jenrings, Joseph A

8795 Traveling Breeze Ave #101

Jolas, Tasla

8824 Traveling Breeze Ave #103

Jordan, Danigi

8694 Traveling Breeze Ave #101

Kaviani, Javad

8800 Horizon Wind Ava #102

Krause, Kara L

8775 Traveling Breeze Ave #101

Lachica, Heather {A)

8810 Horizon Wind Ave #103

Lee, Rosa {A)

8769 Horizon Wind Ave #101

LeHerman, Clifford O & Rhonda K

8655 Traveling Breeze Ave #103

Lindberg, Emest

4695 Traveling Breeze Ave #103

Linton, Michael

8647 Tom Noon Ave #103

Loker, Zachary

8780 Herizon Wind Ave #102

Lucero, Bryan

8758 Horizoh Wind Ave #101

LV Properties & Investments, Horlzon
Wind Series

8779 Horizon Wind Ave #101

Maddy, Jin-joo L

8637 Tom Noon Ave #101

Mattson, Heather

8695 Traveling Breeze Ave #102

McKenzie, Denise L

8628 Tom Noon Ave #101

McNally, Mitra

8690 Horizon Wind Ave #103

Menutt, Jamie L & James

8618 Tom Noon Ave #101

Meadows, Moniy

8728 Tom Noon Ave #103

Miller, Constance L.

8725 Taveling Breeze Ave #101

Mirzayan, Shamir

8679 Horizon Wind Ave #103

Mitchel], Ronald (A)

8B79 Tom Nocn Ave #101

Morgant, Daniel (A/B)

8828 Tom Noon Ave #1061

Morrls, Jeremy & Taren

8758 Tom Noon Ave #101

Nitsson, Kris

8745 Traveling Breeze Ave #101

Nunn, Gregory

B72& Traveling Breeze Ave #103

O'Connor, Madeline

8825 Traveling Breeze Ave #103

O'neil, Danisl M

8737 Tom Noon Ave #1071

Onstoit, Charles & Barbara

8708 Tom Noon Ave #103
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O'Shea, John 8637 Tom Noon Ave #103
Otto, Margo 8727 Tom Noon Ave #102
Pailadinetti, April 8687 Tom Noon Ave #103
Patsha, Tara 8824 Traveling Breeze Ave #102

Pappas, Anthony & Bridget A

8745 Traveling Breeze Ave #102

Patterson, William J (A)

8618 Tom Noon Ave #103

Penteny, Shannon M

8724 Traveling Breeze Ave #103

Pattei il, John D

8790 Horizon Wind Ave #102

Placzkibwicz, Dariusz

8680 Horizon Wind Ave #101

Price, Kathleen (A)

8679 Tom Noon Ave #7102

Quant, Marjorie V/

8680 Horizon Wind Ave #101

Riccardo, Steve

8784 Traveling Breeze Ave #102

Rivas, Sabian

8799 Horizon Wind Ave #102

Rogers, Michael & Darlene

8818 Traveling Breeze Ave #1023

Ross, Tyler H 8480 Thunder Sky St #1041
Russo, Julie 3 8718 Tom Noon Ave #103
_ |Baludares, Ranette C (A} 89430 Thunder Sky St #1071

Satornino, Robert James (A)

8744 Traveling Breeze Ave #102

Schreider, Katherine

8817 Tom Noon Ave #101

Schorgl, Willam G

8674 Traveling Breeze Ave #103

Schuitz, Josh R

8727 Tom Noon Ave #1031

Shimizu, Anthgny

8682 Horizon Wind Ave #102

Bmith, Catherine L

8818 Tom Noon Ave #101

Smith, Coletie D {(A)

8734 Traveling Breeze Ave #101

Solis, Ricardo

8660 Horizon Wind Ave #102

Southlands Real Estate

8668 Tom Noon Ave #103

Stardey, Gran/Richard/Janice

8847 Tom Noon Ave #1081

Strickland Properties, LLC

8784 Traveling Breeze Ave #101

Stuhrner, Meghan (B)

8748 Horlzon Wind Ave #102

Sulfiban, Ms Megan R

8787 Tom Noon Ave #101

Tacker, John & Cherie

8798 Tom Noon Ave #103

Taikaldiranian, Vartan

8789 Horizon Wind Ave #101

Tarit, Trena

8765 Traveling Breeze Ave #102

Tavior, Les P {A)

9480 Thunder Sky St #102

Thompson, Danisile D

8785 Traveling Breeze Ave #102

Tolantino, Pressie A

{8678 Tom Noon Ave #1041

Traylor, deremy D, Jerry & Onice Traylor

8728 Tom Noon Ave #101

Trent, Justin {A}

8775 Traveling Breeze Ave #102

Turla, Remaulda & Annabelle (A)

8698 Tom MNoon Ave #102

US Bank Nationai

8667 Tom Noon Ave #101

S Bank Nationa!

8809 Horizon Wind Ave #103 .
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US Bank National cfo One West Bank 8685 Traveling Breeze Ave #103
Van Alstyne, Benjamin & Conkey, Wendi |8784 Traveling Breeze Ave #103
Vasliyev, Sergel ‘8814 Traveling Bresze Ave #101
Veit, Ronald A (A) 8660 Horizon Wind Ave #103
Vickers, Natalie H 8735 Traveling Breeze Ave #101
Vong, Vanu 8818 Horizon Wind Ave #103
Ward, Kathleen, Nancy, & Herber 8780 Horfzon Wind Ave #1061
Watson, Edward & Peayl 8820 Horizon Wind Ave #101
Wells Fargo Bank (A) 8748 Tom Noon Ave #1041
Winter, Ronald & Traci 89490 Thunder Sky $t #102
Yamenfeld, Joyce & Jeremy 8847 Tom Noon Ave #102
Zamora, Manuel 8760 Horizon Wind Ave #102
Zerpa, Adriana 8730 Horizon Wind Ave #102
Zhao, Shan 8639 Horizen Wind Ave #102
TOTAL BLDGS 114
TOTAL UNITS 342
Units w/assignents 199
Units wlo assignments 143

. Bldgs wiohe or more agsighments 1107
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Joel D. Odou, Esq.

Nevada Bar No. 7468

jodou@wshbiaw.com

Thomas E. Trojan, Esq.

Nevada Bar No, 6852
ftrojan@wshblaw.com

WooD, SMITH, HENNING & BERMAN LLP

7670 West Lake Mead Boulevard, Suite 250
Las Vegas, Nevada 89128-6652

Attorneys for Defendant, D.R. HORTON, INC.

CLERK OF THE COURT

DISTRICT GOURT
CLARK COUNTY, NEVADA

HIGH NOON AT ARLINGTON RANCH | CASE NO.: A542616
HOMEOWNERS ASSOCIATION, a DEPT NO.: XXIi
Nevada non-profit corporation, for itself

and for all others similarly situated, (ELECTRONIC FILING CASE)
Plaintiff, D.R. HORTON, INC.'S OPPOSITION
TO PLAINTIFF'S MOTION FOR
V. DECLARATORY RELIEF RE:
STANDING PURSUANT TO

D.R. Horton, INC., a Delaware ASSIGNMENT AND PURSUANT TO
Corporation DOE INDIVIDUALS 1-100, | NRS 116.3102(1){(d)

ROE BUSINESSES or
GOVERNMENTAL ENTITIES 1-100,
inclusive, Date: November 10, 2010

Defendants. Time: 9:30 a.m.

COMES NOW, Defendant D.R. HORTON, INC. ("D.R. Horton™), by and
through its attorneys Wood, Smith, Henning, & Berman LLP, and hereby files its
Opposition to Plaintiff HOA's Motion for Declaratory Relief re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d).

This Opposition is based upon the pleadings and papers on file with the
Court, the Memorandum of Points and Authorities, and any argument the Court

may entertain at the time of the hearing of this matter.
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-—

MEMORANDUM OF POINTS AND AUTHORITIES
k.
CASE SUMMARY
Plaintiff High Noon at Arlington Ranch Homeowner's Association (the
"HOA" filed its Motion seeking a declaration from this Court that the HOA has
satisfied the newly espoused requirements of D.R. Horton, Inc. v. 8th Judicial

District Court, Nev. , 215 P.3d 897 (2009)(the "First Light" decision)

in seeking standing to assert claims for alleged construction defects affecting the

RO @0 ~N O d W N

individual home units at the Subject Project. The Subject Project is & commen-

Y
(=]

interest community comprised of 342 triplex homes within the 114-building

Y
-—

development. Through its Motion, the HOA claims that by virtue of the assignment

—
N

of claims by the homeowners, the HOA has standing to make claims for alleged

b
&

defects within the individual homes. The HOA also claims that it has standing to

-
k-

assert claims for issues in buildings in which there has been no assignment based

ey
(8]

on its use of the invented term "building envelope *

-
[}

Of course, there is no doubt that pursuant to the Nevada Supreme Court's

LAS VEGAS, NEVADA B3128-6852

TELEPHONE 702 222 0625 ¢ FAx 7022536225

—a
it}

First Light analysis, the HOA is not permitted fo rely upon assignments of a wide-

WOOD, SMITH, HENNING & BERMAN LLP
Attomeys at Law
1670 WEST LAKE MEAD BOULEVARD, SUITE 250

-
[8a]

ranging variety of a plethora of defects to obtain standing in a representative

-
©

capacity. Instead, as mandated by the First Light Court, the HOA must come

e
<

forward with evidence that conforms with the requirements of Rule 23 and the

N
e

concerns regarding construction defect class actions addressed in Shueffe v.

Beazer Homes Holdings Corp., 121 Nev. 837, 124 P.3d 5630 (2005).

NN
(L2 S

it must be noted that the HOA is seeking to bring a representative action on

)
>

behalf of all the homeowners. Other than cursory references to the newly coined

)
(&3]

term "building envelope” from the Plaintiff's bar, the HOA submits no analysis in

[ae]
2

support of its Motion that specifically identifies the location of any defects alleged

(3]
~J

to exist at the homes (as apparently it believes that NRS 40.645 (2)(b) and (c) are

N
w©

optional), the nature of any such alleged defects, or make a showing that the

2-
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alleged defects are so numerous, common, and typical of each other such that a
representative lawsuit is the appropriate vehicle for legal redress. A quick review
of the defect materials attached to the HOA's Motion confirms why it proffers no
such showing ~ the alleged defects, and their nature and extent, do not satisfy the
Court's First Light Rule 23 analysis let alone NRS 40.645,

Perhaps recognizing this fatal shortcoming, in response to the Nevada
Supreme Court's Remand Order, the HOA instead attempts to reargue that

Shuette and the Rule 23 class action analysis is not required. The HOA is

O e ~N 3 1 B W N

absolutely preciuded from attempting to argue the inapplicabilily of Shuette at this

—
foe

juncture. This Court granted D.R. Horton's Motion for Summary Judgment, ruling

—
—

the HOA did not have standing to assert claims for defects alleged to exist in the

—
N

individual homes. In appealing this Court's determination, the HOA had the

-
(73]

obligation to come forward with any and all arguments why the Court's ruling was

—~~
kY

erroneous. Accordingly, any arguments regarding the applicability of Shuetfte to

—
(4 )

the instant matter in determining whether the HOA has standing are now

-
(82

precluded by virtue of the Nevada Supreme Court's Remand of the District Court's

LAS VEGAS, NEVADA B9128-6552
TELEPHONE 702222 0825 » #ax 702 2536225

order and direction to comply with its First Light decision. Shuette is directly

wd
-~

VWHOOD, SMITH, HENNMING & BERMAN LLP
Aftorneys at Law
TE70 WEST LAKE MEAL BOULEVARD, SUITE 250

Y
[09]

applicable to this matter and had the HOA wanted to argue that it was not, it had

-
©w

every opportunity to brief that issue with the Nevada Supreme Court. Having

N
<

failed to make the showing required by the Nevada Supreme Court, including the

nN
-

requisite Shuette analysis, the HOA's Motion fails as a matter of law and is just a

M
N

further flagrant attempt to ignore the rulings of this Court and the Supreme Court.

b
[#M]

By failing to demonstrate that the alleged defects at the individual homes

%)
=~

satisfy the class action requirements of NRCP 23, the Court is without the ability to

[\
L&)

analyze the nature and extent of the defects alleged to make an appropriate

n
()

determination as to "whether the claims and various theories of liakility satisfy the

ha
-~

requirements of numerosity, commonality, typicality, adequacy." The Court must

also be presented with specific information as to the alleged defects in order to

N
(o]

-3-
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address whether, as in Shuetfe, "common questions of law or fact predominate
over individual questions." First Light, 215 P.3d 697, 704 (quoting Shuefte, 121
Nev. at 850, 124 P.3d at 539); see also NRCP 23. As the HOA failed to undertake
the requisite showing, the class-action requirements of NRCP 23 are not satisfied.
The HOA's Motion fails to make any showing whatsoever that the class
action requirements of NRCP 23 are satisfied. Recitation to case law that does
not supersede the requirements set forth in First Light does not obviate the HOA's

obligation to come forward with actual proof of the alleged defects together with

OO~ T b W N -

the requisite class-action analysis {o demonstrate that the HOA is an appropriate

—_
<D

representative for the claims asseried, whether located in the individual homes or

—
-

the newly coined Plaintiff's bar term: "building envelope.” The failure to come

-
3]

forward with any information that first identifies the alleged defects within the

-
(€M

individual units, followed by a class-action analysis of any identified defects under

—
>

NRCP 23 and First Light, confirms that no standing declaration can be made.
i
STATEMENT OF FACTS

—
[0

LAS VEGAS, NEVADA 89128-6652

TELEPHONE 7022220525 ¢ £Ax 702 26362208
—
[é:

ik
-\'l

1. High Noon at Arlington Ranch consists of 342 triplex homes within a

WQOD, SMITH, HENNING & BERMAN LLP
Aflomeys at Law
TE7S WEST LAKE MEAD BOULEVARD, SUITE 280

-
o]

114-building development in Las Vegas, Nevada. Each home is a separate,

-
[de)

freehold estate within the common-interest community called High Noon at

Arlington Ranch.

NN
- O

2. The HOA is a Nevada nonprofit corporation that manages the High

I
N

Noon at Arlingion Ranch condominium community.

3. OVER THREE YEARS AGO, on June 7, 2007, the HOA filed suit

hN N
& W

against D.R. Horton alleging breach of warranty, breach of contract and breach of

[
[4:4

B2
[>]

! A copy of the High Noon at Arlington Ranch Homeowners CC&R’s
Supplemental Declaration is attached hereto as Exhibit "A" and incorporated
herein by this reference.

NN
® ~
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e

fiduciary duty for alleged construction defects. The Complaint also alleges that the
suit is brought on behalf of the Association and "all of the High Noon at Arlington
Ranch Homeowners Association unit owners." See, the HOA's Complaint on file
herein at page 2, lines 18-19.

4, The HOA is seeking to recover damages in this action pursuant to
NRS Chapter 116.

5. On January 21, 2008, six months after commencing suit, the HOA

sent its first deficient NRS 40.645 Notice to D.R. Horton alleging constructional

LCo T « c IR D < B 4 B N ¥ S &

defects in both the commeon areas and each of the 342 individual homes at the

. N
[=]

Subject Project (hereinafter the "Chapter 40 Notice” or "Notice").?

. §
—

5. Pursuant to NRS Chapter 116, a homeowners' HOA may only bring

-
]

sult in its own name on matters affecting the "common interest community. NRS
116.3102(1)(d).
B. To date, the HOA has failed and refused to allow D.R. Horton to

wi oA
oW

inspect the homes at issue and has failed to provide an NRS 40.645 Notice that

-
(o]

specifies the purported defects within the various homes at this project. This was

LAS VEGAS, NEVADA 85128-6652
TELEPHONE 702 2220525 + FaX 7022536225
e
&) ]

s
~I

the subject of two separate Motions by D.R. Horton.

WOOD, SMITH, HENNING & BERMAN LLP
Attomeys at Law
TBT0WEST LAKE MEAD BOULEVARD, SUITE 250

-
[e o)

7. Because of the HOA's refusal to follow the law, D.R. Horton brought

-
@<

a Motion to Compel on April 15, 2008. Because D.R, Horton's Motion for Partial

N
o

Summary Judgment was heard before the hearing on this Motion to Compel

n
-

Compliance with NRS Chapter 40, this motion was held in abeyance, but the
issues contained therein have never been resolved.

8. Because the HOA has never complied with NRS 40.645 and chose

N NN
BN

instead to file suit, D.R. Horton has been irreparably prejudiced in this matter.

111

M
ot

v
[=>]

2 A copy of the Notice is attached hereto as Exhibit "B" and incorporated herein by
this reference.

AT S
0~
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1 1.
2 LEGAL ARGUMENT
3||A. The High Noon at Arlington Ranch Project.
4 As previously noted, the Subject Project consists of 342 triplex homes
5 || within a 114-building development in L.as Vegas, Nevada. Each home is a
6 || separate, freehold estate. In constructing the homes, approximately 32
7 i| subcontractors performed work on the homes, with different trade professionals
8 | beginning and/or completing the work. Multiple subcontractors were used for
9 || various trades, including interior and exterier painting, flooring and windows.
10 The homes are constructed with three residences per building. There are a
11 || variety of floor plans available to each purchaser, such that each home could have
n.
= ﬁ g 12 ||been constructed as a stand-alone residence, Because the homes are not
€L 5 ~ ]
z ,‘;’-?ég 13 || "condominiums" or traditional attached homes, the ownership rights provided to
o g 88
gg.ﬁg 2 14 | each homeowner evidences the uniqueness of each home and separation from
£829.,
% Egﬁg 15 |l each other.
- E 5 ]
%Eg% 16 The CC&Rs were drafted with this in mind so that each individual
h 48
o 55 E 17 || homeowner would be responsible only for the maintenance of his/her individual
§ ) 18 || home. The residential units are described in the CC&Rs as follows:
19 Section 1.77 “Unit” or “Residential Unit” shall mean that
residential portion of this Community to be separately owned
20 by each Owner (as shown and separately identified as such
o1 on the Plat), and shall include all Improvements thereon. As
set forth in the Plat, a Unit shall mean a 3-dimensional
99 figure: (a} the horizontal boundaries of which are delineated
on the Plat and are intended to terminate at the extreme
23 outer limits of the Triplex Building envelope and include all
roof areas, eaves and overhangs; and (b) the vertical
24 boundaries of which are delineated on the Piat and are
25 intended to extend from an indefinite distance below the
ground floor finished flooring elevation to 50.00 feet above
26 said ground fioor finished flooring, except in those areas
designated as Garage Components, which are detailed on
27 the Piat. Each Residential Unit shall be a separate freehold
o8 estate (not owned in common with the other Owners of Units
-6-
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WIQOD, SMITH, HENNING & BERMAN LLP
Attomeys al Law
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in the Module or Properties), as separately shown,
numbered and designated in the Plat. Units shall include
appurtenant Garage Components, and certain (presently,
Units 2 and 3 in each Module}, but not all Units shall include
Yard Components. Declarant discloses that Declarant has
no present intention for any Unit 1 in a Module to have any
Yard Component. The boundaries of each Unit are set forth
in the Plat, and include the above-described area and all
applicable improvements within such area, which may
include, without limitation, bearing walls, columns, floors,
roofs, foundations, footings, windows, central heating and
other central services, pipes, ducts, flues, conduits, wires
and other utility installations.

Id. at § 1.77.

Unit Owners are responsible for the maintenance of the Units pursuant to
Section 9.3 of the CC&Rs. See, Exhibit "A" at § 9.3, The HOA's maintenance
regponsibility, meanwhile, is limited to the common elements. I1d. at § 5.1, The
only time the HOA may correct an item for which the Unit Owner is responsible is
when a Unit Owner allows the item to fall into disrepair, creating, “a dangerous,
unsafe, unsightly or unattractive condition.” Id. at § 9.6. In such a case, the HOA
has the right, but not the responsibility, to make the repair at the owner's cost. Id.
at § 8.6. Nothing in the CC&Rs gives the HOA the right or the responsibility to
maintain the individual units, other than in these extreme cases.

B. The HOA's Defect Allegations.

In this action, the HOA seeks standing to assert claims for defects which
are alleged to exist within the private triplex homes. Despite the clear and
unequivocal language of the CC&Rs defining with precision the borders and
boundaries of each home, the HOA seeks to entirely evade the application of the
CC&Rs. Despite the unambiguous language of the CC&Rs, the HOA claims that
there are three (3) categories of defects for which it has standing: 1) standing to
assert ciaims for ali homes involving an assignment of claims; 2) standing to
assert claims in all buildings where at least one homeowner made an assignment

of claims; and 3) standing to assert claims related to the newly invented term

7
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"building envelope" for all buildings.

By attempting to characterize defects alleged to exist in the individual
homes as affecting the "building envelope," the HOA is doing nothing more than
attempting to circumvent the CC&Rs and First Light. The CC&Rs are the
documents goveming the ownership of the individual homes. Each individual
home is defined therein, with no reference to "building envelope." Indeed, the
HOA uses the term "building envelope” in so many different situations and

scenarios that the "envelope” apparently includes and encompasses the structural

Lo B o+ B o) A 7 N

system of each building, the fire resistive systems of each system, in addition fo

-t
=)

roofs, decks and balconies, stucco system, doors and windows.

—
e

It is clear why the HOA employed this terminology — there are so many

-
N

defect categories the HOA seeks to include in its catch-all definition of "building

-
L3

envelope” that consideration of each defect category pursuant to First Light's class

—
e

action analysis would be instantly defeated. Instead, by using a catch-all term like

"building envelope” the HOA can make broad, sweeping generalizations without

-
[=22

having to get into the specifics. First Light, Shuette, and Rule 23 are not satisfied

LAS VEGAS, NEVADA B9128-6652
TELEPHONE TOZ 222 0625 + rpx 702 2536225
—
o

—
~J

by word play.

WOOD, SMITH, BENNING & BERMAN LLP
Atlomeys ot Law
TBT0 WEST LAKE MEAD BOULEVARD, SUITE 250

-
oo

As noted below within each category, the defect materials submitted by the

—
<O

HOA confirm that the alleged defects are interspersed throughout the Subject

[\ ]
<

Project. Moreover, the HOA's defect materials also establish that the alleged

o
sy

defects do not occur at every home and building as alleged by the HOA.

1. Alleged Roof Defects.

NN
W N

The HOA's architectural expert report is attached to the HOA's Motion as

N
£

Exhibit 2. With regard to the alleged roofing defects, the HOA's expert admits that

[\
[&2]

it conducted roof inspections on a total of 54 of the 114 buildings. The HOA

[
R

further admits that of the buildings inspected, 31 are Elevation "A" and 23 are

NN
Qo o~
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Elevation "B." The HOA alsc admits through these materials that it is alleging
eight broad categories of defects which are alleged to be common and typical to
the entire community.

But, within the 8 broad categories, there are subcategories and subsets of
additional defects, For example, defect 1.01 contains 8 sub-defect categories.
Defect 1.03 has 8 sub-defect categories.* Thus, not only does each roofing defect
consist of subcategories, but these subcategories are interspersed throughout the

Subject Project. The HOA has not demonstrated that the roofing defects, and the

W N D W N .

subcategories, are exclusive to a certain building type, plan, elevation, or roof

—
o

model. Without such a showing, relying on the term "building envelope" fails to

—
—

comply with the requirements of First Light.

—t
p]

2. Alleged Decks and Balconies Defects.

-
w

The analysis undertaken above with regard to the alleged roof defects holds

-~
-8

true for decks and balconies, and the remaining categories of defects. The HOA's

expert inspected 52 balconies, and acknowledges that there are at least 3 types of

L Y
(s3]

LAS VEGAS, NEVADA 89128-6652
TELEPHONE TORZ 222 G025 ¢ Fax T02 2536225
I A
192

balconies at the Project. For the great number of the deck defect allegations, the

—
~J

expert notes that at most, 7 decks were inspected as to each defect category.®

WOOD, SMITH, HENNING & BERMAN LLP
Altorneys.at Law
TH7O WEST LAKE MEAD BOULEVARD, SUITE 250

-
o)

The HOA's own architectural report shows the complexity and varying nature of

19 each of these alleged construction defect allegations.

20 3. Alleged Stucco Defects.

21 The HOA alleges 8 broad categorles of alleged stucco defects. These

zi allegations are based on the HOA's expert alleging stucco defects at 17 out of 64
24

25

28 % See, Exhibit "2" attached to the HOA's Motion, page 1.

* See, Exhibit "2" attached to the HOA's Motion, pages 8, 21.
® See, Exhibit "2" attached to the HOA's Motion, pages 63, 66, 688, and 70.
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buildings inspected.® Again, not every stucco defect alleged is found at every
building. Moreover, there has been no showing by the HOA that its stucco
allegations satisfy the requirements of Rule 23 and Shuefte.

4. Alleged Door Defects.

Per the HOA's Motion, it sets forth that multiple doors (i.e. sliding glass
doors, french doors, exterior doors) are alleged to be defective. Within each
category of door, the HOA's expert alleges a whole host of defect issues affect
each category. For example, § defect subcategories are alleged with regard to
exterior doors (of course; not every door is affected by all 5 alleged defects).” The
same holds true as to the HOA's sliding glass door allegations. 3 defect issues
are alleged as fo the sliding glass doors, all at different locations and different floor
plans.®

5. Windows.

Perhaps the most wide-ranging of all defect categories, the HOA alleges 11
categories of window defects. The HOA, through inspecting 71 buildings, have
submitted materials that confirm that the 11 categories of defects do not exist at
every building. The HOA has likewise made no showing that the 11 window defect
categories satisfy the Rule 23 and Shuetie analysis required by First Light.

There is nothing before this Court as to any of the foregoing defect
categories showing that these defect allegations satisfy Rule 23, Shuefte and First
Light. The attempt to abrogate these requirements by using a term such as
"building envelope" is wholly disingenuous fo what type of analysis the Nevada
Supreme Court has mandated must occur in order to determine whether an HOA,

under Rule 23 and Shuette, Is the best representative for a class action. Given the

& See, Exhibit "2" attached to the HOA's Motion, pages 76 and 78.
" See, Exhibit "2" attached to the HOA's Motion, pages 97 - 106
8 See, Exhibit "2" attached to the HOA's Motion, page 89 — 96.
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complexity and varying nature, location and extent of all these defects, and absent
any showing by the HOA, the requirements of First Light have not been met.
Denial of the HOA's Motion is proper.

C. The Assignments Cannot Be Relied Upon In Seeking Standing As A
Class Representative.

To begin with, the HOA has obtained only 193 assignments.® Beyond the
inability to properly count the number of assignments received, the HOA cbviously

prepared each Assignment and potentially went door to door, in an effort to solicit

€O 00 N O o A W N

and induce the homeowners {o nominate the HOA as class representative. This is

confirmed by the inflammatory language therein flagrantly misrepresenting the

-
o

facts of this matter. Section "B" of the Assignment sets forth that D.R. Horton has

—
—_—

refused to repair defects — a blatant misrepresentation,

e
3]

This Court is well-versed in the outright refusal of the HOA to afford D.R.

—
Lo~

Horton its Chapter 40 rights, especially in refusing access to the individual homes
for Chapter 40 inspections'™. As the HOA refused to comply with NRS 40.645

{(2)(b) and (c), then refused to grant access to more than half the homes

P O N |
[>T 1 TR - 4
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purportedly at issue, D.R. Horton was left with no other choice but to seek this

TS0 WEST LAKE MEAD BOULEVARD, SUITE 25¢
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Court's intervention, Further, the record is very clear that D.R. Horton has in fact

=y
oo

had its subcontractors perform warranty repairs when they have been allowed fo

-
©

do so.

P
<

Even more troubling is that the Assignments dictate that "only those

HOMEOWNERS who have assigned their Claims fo THE ASSOCIATION will be

NN
1% I

ahble to share in the recovery’(emphasis added). Setting aside the issue as to

[y
[&

whether or not this is unethically promising money to these homeowners for their

N
LS

o]
[3;1

? See, spreadsheet properly tabulating 193 alleged assignments, attached hereto
as Exhibit "C" and incorporated herein by this reference.

0 D R. Horton specifically brought a Motion to Compel on April 15, 2008 as to this
very issue.

j
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Assignment, the Assignments by their very terms set up a conflict of interest by the
HOA. While the HOA claims to this Court that it can represent all of the
homeowners in a "representative capacity,” it has told a large number of
homeowners that they are out this case.

Thus, by the very Assignment that the HOA relies upon for class
certification, the HOA's Motion is undone. Whether the HOA realizes it, the
Assignments creates two separate and distinct classes of homeowners. One

group consists of those who executed an Assignment and are entitled to "share in

w0 0~ AW N

the recovery," and those who did not execute the Assignment and precluded from

—
Lot}

any recovery yet still are alleged to have defects in their home for which the HOA

—
.

is seeking to recover for from D.R. Horton.

-
A8

By soliciting homeowners and implying that they will receive money for their

Py
w

Assignment, the HOA has created an irreparable situation by its own hand which

—
E=Y

cannot be rectified by rescinding the Assignments. The Assignments create two

groups of homeowners, each with separate and distinct defect claims, which

-
[

situation does not comply whatsoever with the requirements of First Light.

LAS VEGAS, NEVADA 89128-6652

TELEFHONE 702 222 0525 & £ax 702 2536225
—
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—
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D. First Light Sets Forth the Requirements an HOA Must Satisfy to Act as

Class Representative for Alleged Construction Defects Within
Individual Units.

WOOD, SMITH, HENNING & BERMAN LLP
Aftomeys at Law
TE870 WEST LAKE MEAD: BOLULEVARD, SURE 250
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-
w

Pursuant to First Light, a homeowner's association may bring suit on behalf

AN
o

of individual homeowners for construction defects within their individual units so

N
-

long as the claims are subject to class certification under NRCP 23 such that the

a4
N

homeowner's association satisfies the elements of numerosity, commonality,
typicality, and adequacy. First Light, Nev. , 215 P.3d 697, 704 (2009).

NRCP 23(a) states that, "[o]ne or more members of a class may sue or be sued as

NN R
o b W

representative parties on behalf of all only if (1) the class is s0 numerous that

no
[#3]

joinder of all members is impracticable, (2) there are questions of law or fact

N
-~

common to the class, (3) the claims or defenses of the representative parties are

ra
o
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typical of the claims or defenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class." These elements are best
summarized as the elements of humerosity, commonality, typicality, and
adequacy.

The First Light Court also set forth that in undertaking this class-action
analysis, the Court's prior decision in Shuetfe v. Beazer, 121 Nev. 837, 124 P.3d
530 (Nev. 2005) as to whether “common questions of law or fact predominate over
individual questions,” or whether the action satisfies one of the other two options
set forth in NRCP 23(b), wouid aiso have to be met, First Light, 215 P.3d 704.

This requires a determination, amongst other issues, as to which units have

O 00~ 3 o B W N

P S
-

experienced constructional defects, the types of alleged defects, the various

-
o

theories of liability, and the damages necessary io compensate individual unit

=y
w

ownhers. Id.

NRCP 23(b)(1) and (b}{2) provide in periinent part as follows:

.
N

[a]n action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1) the prosecution of separate actions by or against
individual members of the class would create a risk of (A)

-
(o]

LAS VEGAS, NEVADA 89128-6652

TELEPHONE 702222 0825 + Fax 702 2536225
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7670 WEST LAKE MEAD BOULEVARD, SUITE 250

17 inconsistent or varying adjudications with respect to

18 individual members of the class which would establish
incompatible standards of conduct for the party opposing the

19 class, or (B) adjudications with respect to individual
members of the class which would as a practical matier be

20 dispositive of the interests of the other members not parties

21 to the adjudications or substantially impair or impede their
ability to protect their interests; or (2) the party opposing the

22 class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final

23 injunctive relief or corresponding declaratory relief with

o4 respect to the class as a whole. . .

25 In addition to meeting the NRCP 23(a) prerequisites, the HOA must also

meet one of three requirements under NRCP 23(b). In Shuette, the parties

M
[}

focused only on NRCP 23(b)(3), which has two elements, that of predominance
and superiority. Shuette, 121 Nev. at 850, 124 P.3d at 540. Specifically, the Court

NN
[v ¢ SRS
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stated that, "the questions that class members have in common must be
significant to the substantive legal analysis of the members' claims.” /d. For
example, "common questions predominate over individual questions if they
significantly and directly impact each class member's efforts to establish liability
and entitlement to relief, and their resolution can be achieved through generalized
proof." fd. at 851, 540. Thus, the alleged construction defect must directly impact
each member in the class in order to predominate,

Moreover, a class action is the superior method of adjudicating claims when

W 0 ~N O e, AL N

it promotes "the interests of efficiensy, consistency, and ensuring that class
members actually obtain relief.” /d., 121 Nev. at 541, 124 P.3d at 852.

-
- D

Furthermore, a proper class action prevents identical issues from being litigated

s
B2

multiple times, thereby avoiding duplicative proceedings with inconsistent resulis.

S
o

Id. Thus, a class action must be superior such that it avoids duplicative litigation in

the future,

-l
Yy

Therefore, in addition to meeting the NRCP 23(a) requirements of

ik
[#2]

numerosity, commonality, typicality, and adequacy, the HOA must also meet one

LAS VEGAS, NEVADA 89128-6652

TELEPHONE 702 2220525 + rAX 702 253 6225
o
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-
-~

of the three conditions of NRCP 23(b). As previously demonstrated, there has

WOO0D, SMITH, HENNING & BERMAN LLP
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-
2]

been no showing whatsoever by the HOA as to the identification, specificity, extent

w3
o

or location of the alleged defects. Without this, there can be no determination

[
<

what alleged defects satisfy the requirements of NRCP 23. Having failed to come

]
-

forward with the requisite information to allow such a determination, the Motion

[
N

should be denied.

N
(48]

E. The HOA Cannot Abrogate the Requirements of Shuette.

N
~

The HOA attempts to eviscerate its duty to make the required showing by
25 || arguing that the First Light Court improperly relied upon the Shuetfe v. Beazer

26 || Homes, 121 Nev, 837, 124 P.3d 530 (2005), However, the HOA's ability to

27 || "reargue" the merits of the Court's ruling in the First Light matter, let alone reargue

28 || the merits of the Nevada Supreme Court's remand of this Court's grant of

-14-
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summary judgment, has lapsed, The HOA is estopped, and has waived any right,
to seek to overturn or otherwise modify the First Light Court's reliance on Shuette.
Indeed, the HOA has already had its bite at the apple on this issue as it submitted
appellate briefs in support of its writ attacking this Court's grant of summary
judgment. The HOA had the obligation to raise any argument about the
inapplicability of Shuetfe at that time. As the HOA cannot overturn the Supreme
Court's use of Shuette as set forth in the First Light decision through its Motion
filed in District Count, the HOA is precluded from arguing that the Court
misinterpreted Shueffe.

F. The HOA Has Failed to Satisfy the Class Action Requirements of First
Light and NRCP 23.

As noted throughout, the HOA has failed and refused to conduct any proper
analysis of the requirements set forth by First Light in seeking a determination that
it is an appropriate class-representative regarding defects alleged within the
individual homes. The failure to provide a competent assessment of what the
HOA has alleged in connection with the appropriate Rule 23 analysis supports a
determination that the HOA has not met its legal burden in seeking standing to act
as class representative for the individual defects.

As noted hereinabove, the defects alleged within the individual homes are
alleged fo be so complex, varied and different that even had the HOA attempted in
its Motion to make the requisite showing to satisfy the class requirements of Rule
23, it could not. The HOA's defect materials also contain summaries of which
locations were inspected, and of these, at which location any defect was alleged to
have been cobserved, further demonstrating that Rule 23 and Shuetfe are not
satisfied. Indeed, the HOA must be taken at its word as D.R. Horton has never
been afforded the opportunity to inspect the individual homes as to the individual
defect ciaims.

Iy
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1. The HOA Has Made No Showing As To The "Numerosity" Of The
Alleged Defects.

As previously noted, other than overbroad generalizations, the HOA fails to
provide this Court with any competent analysis or information identifying the
nature, extent, location and specificity of the defects it contends it has standing to
pursue. Instead of providing this Court with an analysis of the defects identified in
its Chapter 40 materials in connection with the requirements of First Light, the

HOA relies on the term-of-art "building envelope" as a catch-all for what appears

W e 1 ;O AW N

to be any and all defects alleged. Clearly, the mere use of the term "building

envelope” as defined merely by counsel for the HOA, without any other support at

i
O

all, is woefully inadequate to demonstrate "numerosity" as required by First Light.

—
—

The HOA also engages in wild speculation when it claims that an alleged

—
3]

defect will have an adverse affect on all homeowners within a building. The

—
[#¥]

Motion is replete with such references, all of which are unsupported by any

—
N

information identifying, for example, which of the alleged defects give rise to such

Attorneys at Law
7670 WEST LAKE MEAD BOULEVARD, SUITE 250

a condition (if any at all), the nature of any such alleged defect, the location of any

LAS VEGAS, NEVADA 89128-6652
—
[e>]

TELEPHONE T02 2220625 ¢ FaAX 702 2536226
-
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alleged defect, and the exient of any such alleged defect.

[y
~I

WOOD, SMITH, HENNING & BERMAN LLP

Additionally, a number of the homes are owned by persons who are not the

—
[04)

original purchasers. As subsequent purchasers, these homeowners have no

e
«©

direct relationship with D.R. Horton so as to support claims for breach of

B
[»]

warranties and confracts. The subsequent purchasers purchased their units from

M
-

prior owners, and in all likelihood had no inferaction with D.R. Horton whatsoever.

N
h

The different and unique ownership issues also confirm that numerosity, typicality,

N
[#¥]

commonality and adequacy cannot be met.

n
p-N

In the absence of any showing as fo which units have experienced the

3]
[3;]

alleged constructional defects (roof leaks, etc.), the types of alleged defects, the

B
Le2]

various theories of liability, and the damages necessary to compensate individual

N
-

unit owners, the HOA has not shown the requisite "numerosity” and is not entitled

N
[e4}
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to the relief sought.

2. The HOA Has Made No Showing As To The "Commonality” Of
The Alleaed Defects.

The same analysis holds frue as to "commonality." Instead of coming
forward with specific information identifying the location(s) where a defect is
alleged to exist to demonstrate "commonality,” the HOA would have this Court
believe that Shuette is inapplicable and thus the HOA need not undertake such an
analysis. Of course, this is exactly what is required under First Light. There is no
dispute that the HOA has failed to demonstrate that due to the focation and nature
of any alleged defect the requirements of NRCP 23's "commonality" element has
been satisfied, Having failed to meets its burden, the HOA is not entitled to the
relief sought.

3. The HOA Has Made No Showing As To The "Typicality” Of The
Alleged Defects.

Again, the foregoing applies to the "typicality” analysis. The HOA offers up
its standard request that the Court forego the analysis required of First Light based
on its "building envelope" term of act, and also its refusal to abide by Shuetfe. ltis
curious to note that despite the repeated representations from the HOA that the
alleged defects are not complex, are typical, numerous, commaon, occur within
home and at every building, etc. it provided no analysis to these assertions. There
is no doubt that the HOA has failed to establish "typicality" of any defect by
establishing which units have experienced the alleged constructional defect, the
type of alleged defect, the various theories of liability, and the damages necessary
to compensate individual unit owners. Having failed to meets its burden, the HOA

is not entitled to the relief sought.

4, The HOA Has Made No Showing As To The "Adequacy” Of The
Alleged Defects. '

As before, so again. The HOA provides this Court with no competent

evaluation of the alleged defects, their location, the extent and nature of any

A7
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P, ¥

alleged defect, elc. to satisfy the "adequacy" component of the NRCP 23 analysis.

5. The HOA Has Made No Showing That The Alleged Defects
Satisfy The Requirements of NRCP 23(h).

The HOA's failure to identify the specific defects alleged, their extent, nature
and location, all in connection with the requirements of NRCP 23(a), is equally
fatal as to whether it has satisfied NRCP 23(b). As with every other element of the
Court's First Light analysis, the HOA again chooses o ignore its failure to correlate

specific defect information with the requirements of NRCP 23. Here, the HOA

WL X ~N B O bW N

relies solely on the generalization that the claims and defenses are common to

every building. The HOA would have this Court believe that such

ik
<O

overgeneralizations serve as the best analysis of the nature and extent of the

. N
-—

alleged defects. Nothing could be further from the truth.

ik
3]

The HOA was required to identify the defects at issue and demonstrate how

—
[~

the alleged defects satisfy the class action requirements of NRCP 23. Having

—
F -9

failed to come forward with even a scintilla of analysis in support for its claims, the

Court is constrained in its ability to determine whether the policy considerations of

LAS VEGAS, NEEVADA 89128-6652
—
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TRLEPHONE 702 222 0525 ¢ Fax 702 2536225
—
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NRCP 23(b) have been satisfied. There being no information identifying any

—
-..l

WOOD, SMITH, HENNING & BERMAN LLP
Afiomews at Law
TAT70 WEST LAKE MEAD BOULEVARD, SUITE 250

defect, there can be no determination whether the claims can be prosecuted

-
oo

separately, whether existing litigation would cover these same issues, whether it is

Y
o

desirable to concentrate unknown defect claims in a single forum, and whether

)
o

any difficulties will be encountered in prosecuting these unknown and unspecified

L
-

claims. Simply put, the HOA's Motion fails to be properly supported with the

A
nN

required analysis, and is therefore without merit and cannot be granted.
Iv.
CONCILUSION

For ail the foregoing reasons, D.R. Horton respectfully requests that the

NN
LT I

HOA's Motion be denied as the HOA has wholly failed to comply with First Light,

N
~i

Shuette, and Rule 23. Three years after filing suit, the HOA still has not come

no
o]
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forward with any analysis at all identifying what defects it contends it has standing
to pursue under the parameters espoused in First Light,

The requirements of First Light are unequivocal: in order for an HOA to
assert claims for defects at individual units, the Court must consider "whether the
claims and various theories of liability satisfy the requirements of numerosity,
commonality, typicality, adequacy, and as in Shuetfe, whether 'common questions
of law or fact predominate over individual questions,' or whether the action

satisfies one of the other two options set forth in NRCP 23(b})." The HOA having

0 Lo ~N O O, A W N

failed to undertake this evaluation, in addition to D.R. Horton's demeonstrating the

-
o

HOA's own expert materials and assignments show that class certification cannot

—
—

be had, there is nothing before supporting the HOA's contention that it has

-l
hav]

satisfied the requirements of First Lighf. The HOA's Motion should be denied.

-
L5 )

Finally, D.R. Horton notes that this case has proceeded over its objection
for the HOA's failure to comply with NRS 40.645, 40.6462, and 40.680 for over

i
(47 TN

three years now and is set for Trial on July 5, 2011, This has irreparably

-
o

prejudiced D.R. Horton, in that it has had no way to formulate its defenses, file an

LAS VEGAS, NEVADA 89128-6852
TELEPHONE TD2 2220625 ¢ Fax 7022536225
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Answer fo the prematurely filed Complaint, or file a Third-Party Complaint for
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indemnity as it is still unclear what claims, if any, are being pursued as to the

—
o

homes. This is a situation solely of the HOA's making in their refusal to follow

M
o

statutes and case law, or even their own promise made to this Court over three

[a%)
—

years ago:

M
[

"The Association will immediately serve the Defendants with
the Notice. The Notice will provide expert reports seffing
forth the nature, cause and extent of the defects based upon
an extensive investigation undertaken by construction
experts, Much better than a typical complaint, the Notice will
clearly advise Defendants of the basis for which the
Association claims damages. From the Notice, the
Defendants will be in a much better position to locate and
preserve witnesses, documents, and other evidence that
may be useful in supporting their defense and/or presecuting
third party defendants. As this enhanced Notice will be

NN NN
C ~NI Y O B W
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served within the 120 day service period for the complaint,
Defendants can show nho prejudice from the delayed service
of the complaint.""'

Three years and several Motions later, D.R. Horton and the subcontractors
are still waiting for this "enhanced notice" that will "clearly advise the Defendants
for the basis for which the Association claims damages.”

Based upon the forgoing, in addition to denying the instant Motion, D.R.
Horton respectfully requests that the trial date be vacated in this mater and the

HOA Ordered to ﬁnaﬁKomply with NRS 40.600 et seq.

DATED: October {T, 2010 WOOD, SMITH, HENNING & BERMAN LLP
By:
0/[—, *-’;:" 7#“*') -
JOEL D. ODOU o o

Nevada Bar No. 7468

THOMAS E. TRCJAN

Nevada Bar No. 6852

WOOD, SMITH, HENNING &
BERMAN LLP

7670 West Lake Mead Boulevard,
Suite 250

Las Vegas, Nevada 89128-6652
Attorneys for Defendant, D.R. Horton,
Inc.

" A copy of the HOA's Ex Parte Motion to Stay Complaint and Enlarge Time for
Service, filed August 13, 2007, page 5, lines 5 through 13, is aftached hereto as
Exhibit "D" and incorporated herein by this reference.
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Plaintiffs ) ETANDING PURSUANT TO
g ASSIGNMENT AND PURSUANT TO NRS
J
]
)

v, F16.3182(130)

I
)

DR, HORTON, INC. 2 Delaware Corporation ) Brate:

DOE INDIVIDIALE, 1100, RDE ? Timme:
BUSINESSES or GOVERNMENTAL ; Trept:
ENTITIES 1-100 inclusive )
)
Deferdants. ;

COMES MOW Plaintiff, HIGH NOON AT ARLINGTON RANCH HOMEGWNERS
ASSOUIATION ("ASSOUIATION™) by and through i1 sttovneys, ANGRIS & TERRY LLF,
and respectfidly submits PLAINTIFF S MOTION FOR DECLARATORY RELIEF RE;
STANDING PURSUANT TO ASSIGNMENT AND PURSUANT TO NRS 11631021 ){d).

Agsociation moves the Count for a detenmination of {ts standing 1o ascert s olgim for
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constructional defects which exist in the residential buildings of the townhome developmient,
By this motion. Association seeks a declaration of the Coun that:

{1y With regard to pudts for which Association hus proenred an asgignment of
rights from the unit owners, Association has standing 1o assert 3} constructional defect
claims;

(% In all buitdinas which contain 8 unit for which Association has procured mn
aesiznament of rights from the unit owner, Association Ias standing 10 assert all constructional

defect claims which gffect sommeon property and therelore the assimed uail owner. In this

case, Association has standing to assert constroction defect oladms in the building envclope,
building structural systems and building fire rosistive systems,; and

{3y In ell hulidings, Association has standing pursvant to KRS 11631020044}
agsert all constructional defect claims which gffect common propesty. In this case,
Association has standing to assert construction defect claims in the building envelope,
huilding stroctural systems and building five resistive systems.

This Motion i3 made and based upon the atiached Memorandum of Points and

Autherities. together with all papers and pleadings on €l heroin, which are hereby

/ /
! / !
7 / /
/ { /
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i i incorporated by this reference, as well as any oral argoments that may be heard at the time of

fhie hearing of this matter,

4l pated: September 30, 2010 ANGIUS &/g‘amw LLP

é //W/ /

Paut P. Ferry, Jr., SBY 7192
John B Stander, SBN 2198

3 Melissa Bybes, SBN £35%0

FI20 N Town Center Dir., Sulte 280
1O Las Vegas, Nevads BG144
Ansormneys for Plaintiff
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2 HNOTICE OF MOTION
3. i ) . ,
Oy Al Inderested Parties and,
4
TOr Their Respective Attorneys of Record
3
§ PLEASE TAKE NOTICE that PLAINTIFF'S MOTION FOR DECLARATORY

7 IRELIEF RE: STAMNDING PURSUANT TO ASSIGNMENT AND PURLISANT T NRS
& P18 310201 M) will be heard in Department XX of the sbove entitled Court on the day

§ ifjof gt am./p.am. or soon thereafier as counsel may be heard,
1
i1 | Dated: September :’:;J_Q 2010 ANGIUS &, TERRY LLP
(2 /

: . I

Paul P, i“m}, Fr, SEN 7152

15 John I, Stander, SBN £198

16 Meliszsa Bybes, SBN B3840

1120 W, Town Center Dr., Suite 260
17 Las Vegas, Mevada 89144
Adtorpeys for Plaintiff

ANGILS S TERRY 4P
126N, Coma Cetar I
Luhe 260
La Napms, WY s
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Association Has Standing Under Nrs 116.3102(1)(D} To Assert Claling In The Building

Esvelope Becguse The Defects Alleged Affecr Two Or More Linit Owners i oo
D g And Concern

The Common Inerest COMMUIILY o rmsissss e oo L8
4, Asseciation Hes Standing Under DMrs 116.3102(1YD) Te Asssst Clabms In The
Bructural Syatess Aad The Fire Resistive System 1n That Those Defects, By Definidon
Affect Two Or More Unit Gwners And Concern The Common Interest Community .. 30
5. Even if A Rule 23 Avalysis Is Required, The Defects Satisfy Such An Analysis...... .21
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MEMORANDUM OF POINTS AND AUTHORITIES

i INTRODUCTION

The Nevada Supreme Courl hus remanded this matter back to the Distriet Court,
pursuant to Hs holding in D& Horton, Inc. v Eighth Judicid Districe Court (Firs Lighs

HGAY, 218 P .3d 697, 699 (Nev., 2009 cherealler “First Light 173, for & determination of

i plaintfl High Noon at Arlingion Banch Homeowners Associstion’s (hereafter

P ASSOCIATION™) standing to assert a claim for eonstructional defects which exist in the

resdentisl buildings of the townhome development.
There we different fypes of defkets involved, and the ASSQCIATION'S claim for

standing is not the same for sach of them. For clarity in this brief, ASSOCIATION has

grouped the defects into fouwr classiBications:

1) The Building Envelope—The building envelope encontpasses the exterior of the

bunlding, the roof, the stoceo, the halconies and decks, the exterior doors and the windaws,

Defects in these components affect gvery unit owner in the building,

2y Structurzl and Fire Resistive Systems—The strustural and five resistive svstems are

conceptually grouped together because, although they are lossted in the interior of the
buildings, they are not located in the interior of the units and by their nature they affect avery
unit in: the building.

3} Electrical and Plumbing defects which endanger the life and safery of the buildings

iphabitants-—ABSOCIATION can envision defects with the slectrical and plumbing svstems

that se severely endanger the life and safety of the inhabitants of the entire building, that they

would by thelr very nabwre affect more than two unit owners, 2nd would concern the common

interest cominunity, However, 4t this ime, ABBOCIATION is not asserting standing with
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regard {o clectrical or plumbing lssues kb units for which Association does not hold an
nse grinent,

43 Defecty In The Interior OFf The Unite—These are dofoots that sxigt withis the

interior of the units, and only affect the individual unit owner. ASSOCIATION is only
assrting standing for these claims in the units for which ASSOCLATION has assignments.

Figh Noan at Arlingien Ranch is a townhome development af 342 units in 114
buitdings. To date, ASSCCIATION has obtained the sssigmments of 194 of the horacowners,
with assigned units locaied in 107 of the buildings. By virue of those assignments, and
without reliance on Chapter 118, the ASSOCIATION has assigned standing o pursus all
zonstructional defect clabms arising from fhe assigned onits. Moreover, since the assigned
homenvmers have a shared maintenance obligation and rely on the integrity of the common
property, ASSOCIATION derives from the assignments standing vo pursue claims for defsets
in the building envelope, stroctursl and fire resistive systems of those buildings.

With regard to the gther buildiags in the development, ASSOCIATION has stending
pursuant to NRE 116.3102(1)d) to assert claims on behalf of its members with regard 1o
matters that affect the common intevest cormmunity, With regard to these bulldings, and for
all of the units to which ASSCUIATION does not have an assignment, ASSQCIATION is
only asserting claims for defects that affect the entirety of the buildings, and therefore by their
nature affect twd or more owners, and concern the common interest community. This
includes defects in the building envelope, stroctural elements, and five resistive elements,

By this motion, Associstion seoks a declaration of the Court that:

{5 Association has standing o assert all constructions! defect cluiyns in unity By

which Association has provured an assignment of rights from the unit owners;

f %]
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{2} Association hes standing to assert constructional defect claims in the building
envelope, building structural systems, and bullding five resistive systams, in all buildings
which contain a unit for which Assoeiation has procured au assigmment of riphts from the unit
pwaer and

{33 Agsociation has standing fo assert constructional defect claims in the building
envelope, building stmactural systerns, and bullding fire resistive systems in alf buildings
pursiant 0 MRS 1163102{1 4.

Ho STATEMENT OFFACTS

A GEMERAL FACTS

This matter concerns 1 planned townhome developrrent’ known as High Moon at
Arlinglon Ranch (hereafter "HIGH NOON™). Plaintiff HIGH NOON AT ARLINGTON
RANCH HOMEOWNERS ARSOCIATION “ABSOCIATION™) is a non-profit elzcted
governing body of the HIGH NOON development,

HEGH NOON ts comprised of 114 buildings with three units per building, for a total of
342 units. The development construction type is wood famed walle, with concrets rile
roofing, snd a ong-coat stuceo system, HIGH NOON was developed, constructed and sold by

DR, HORTON in or about 2005,

FASEOCIATION refers to the development as 2 “townhome development.” However, with the stacked
configuration of the multiple residences within the buildings, one would wxpect the units a1 High Noon nt
Artingion o be condominiums. They are o claggic “eendominiums™ becsuse DR, Horton deatted the CO& RS
in such 2 way ax to virtaally sivip the Association of al] of the maintenance end cwnenhip rosponsibilities sver
{he common grees of the hoiidings thet o condonyinium association would normaliy bave, Whers » condominium
assoctation would have mainienanee responsibilities over, for exampils, the building envelope—heors DUR. Horinn
has assigned that responsibility lo the unil owaers, This wag done solely it an effort to sirip the A5S0CTATION
of standing 0 purspe such issues should constrectional defects arise.

3
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B. INSPECTION AND TESTING

ASEOUIATION. through its refained experts, has conducted extonsive testing and
investigation of the kuildings. The bullding envelopss and firswall systoms wers ingsected by
RH Adcock & Associates. The CV of the architectiral expert is attached hareto as Exhibir 1.
Their report is atfached hereto as Bxhibil 2,

The stroctural elements were inspeoisd by Marcon Forensics, Ine. The OV of the
structural engineer is attached hereto as Exhibit 3. Their report and matvix of locations is
altached here as Exhibit 4,

i, Baiding Laveleps
a. Ruoofs

To date, ASSOCIATION s architecturat expert, R.H. Adcock snd Assoviates, has
visually and destructively ingpected 31 of the 114 bailding roofs, Defects in tile and roof
romponent instaliaton were identified at 100% of the roofs inspected. See Adcock Report,
Exhibit 2, pp. 8-62. While the exact configuration of defects varied somewhat From roof to
roof, the same pattern of defective condifions was observed throughout the development.
Each of the roofs is defective, and the repair recommendation for each of the roofs is the
same. fhid,

b, Decks and Baleonies

To date, R.H. Adcock has visually inspected 52 private balconies, and destructively
tested seven, The defects found at the privacy balvonies were uniform—the seme defecrs
were ideniified at 130% ot the decks inspected. See Adcock Report, Bxhibic 2, pp. $3-73.
Those defects includs use of inappropriaste sheet metal nails, incomplete and inadenuaty sheet
ractal flashing laps; lack of sgalant at same; and inadequats sloping of the deck suﬁ’mm 18id.

The repair recommendation Tor cach balcony is the sume, fRid.

4.
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To date, R.H. Adcock has visually inspected 63 of the 114 building extoriors. The
same defects were observed a1 100% of the buildings faspected. These Sefoots include
excessive cracking penstrations not sealed: missing backing at herizontad surfaces: improper
sheathing ot such surfaces; defects in the waterproof membrane at horizontal surfaces; and
foam plant-ons rvichied (o accommadate shutiers. While the exact confl goration of defects
varied somewhat from building to building, the same pattern of defective conditions was
observed throughout the development. The repair recommendation for each of the buildings
is the same. Sec Adoock Report, Exhibit 2, pp. 7425,
d. Doors
To date, R H. Adeock has visually inspected 37 shiding glass doovs, and nvasivety
tested 11 of them.” They visually inspected 32 main eniry doors, and destractively tosted
nine. They visually inspecied 28 French doars, and destructively tested five, Again, R
Adeock found defects at each of the doors inspected, including water intyusion at the doors,
defects in the door frame sealing and at head flashing. While the exact configuration of
defects varied somewhat from door to door, the same pattern of defective conditions was
vhserved throughout the development. See Adcock Report, pp. 86-96. "The repair
recommendation is the same for sach of the defactive deors. Ihid.
g Windows
To date, R.H, Adeock has visually inspeeted 719 woather exposed windows at 91
waits, and invasively tested 25 windows. Every window inspected was found defestive. The

muain defeots identified include: Lesking window during spray tests. EPS not sealed at framae,

? Slidineg glass doors only exist in unit types 102 and 163, French Doors exist in unit types 101 and at some wnit
types 142 and 103,
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missing or incomplete sealant behind nail fin, flashing improperly installed, sheer panels at
windows short of window fin, improper peneteations through nail fin, and alarm contacts
drilled at 5ill of windows. See Adeock Report, Exhibit 2, pp, 134-160, While the exact
configuration of defects varied somewhat from window to window, the sare pattern of
defective conditions was observed thronghout the development. The repaiy recommendation
is the same for each window. Thid,
& Fire Resistive Construction

To date, R.H. Adcock has destructively tested 13 firewalls. Defects were found in
both the unit to unit fire separation walls, and the garege to unit fire separation walls, Defects
in the firewalls were identified at 100% of the locations inspected. Some firewalls were
actually missing. See Adcock Report, Exhibit 2, pp, 107-121.

3. Structural

To date, the Association’s structural expert, Marcon Forensics, hias inspected the
structural systerns at numerous locations within the boildings, and discovered serious
stractural deficiencies at each of the locations inspected. For example, they identified
insufficient nailing at the shear wall, insufficient width of shear wall, nailing at foundation
holdown strap missing, floor to floor holdown strap and sill natling misses rim joist at exterior
walls. See Marcon Fovensics Report and Matrix, attached as Fxhibit 4. Bach of the locations
inspected revealed structural insufficiencies and defects.

. ASSIGNMENTE

To date, ASSOCIATION is the assignee pursnant to executed Assignment of Claims,
of the clairas of 194 unit owners {out of a total of the 342 units) The assignments are

attached hereto as Exhibit 5. A spreadsheet of agsigned units is atiached hereto as Bxhibit 6.
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The assigned units are locsted in 107 of the 114 buildings. A map of the buildings

contatuing assigned uniis is attached as Exhibit 7.

I PHOCEDURAL HISTORY

On June 7, 2007, ASSOCIATION filed a Complaint egainst D.R. HORTON alleging

tconstructional defects in the common areas and in the resideniial buildings. At the same time,
ASSOCIATION sought, and this Court issued, a stay of the action pending completion of the

: Chapter 40 pre-Htigation process. That stay remains in affect.

iespite the stay, DR, HORTON brought & motion for partial suramary judgment,

1 based upon the argumant that the ASSOCIATION lacked standing to pursus claims with

regard (0 the buildings which are owned and maintained by the homeowners. On July 9,

2008, the Court exntered an order granting DR, BORTON's Motion for Partial Summary
: Judgment, stating that the ASSOCIATION is precluded from pursuing claims related to the

individual units, On November 20, 2008, ASSOCTAITON filed g Petition for Wit of

Prohibition or Mandarus in the Nevada Supreme Court,

On September 3, 2000, the Nevads Supremne Court issued an Order Granting Petition,

| stating that In accordance with the anslysis set forth in the companion case Firgr Light /7, the

| District Court was 1o review the claims asserted by the ASSOCIATION to determine, based

upon the ghidelines set forth in that opinion, whether ASSOCIATION may fils suit ia 2
representative capacity for constructionat defocts affecting the individual units, On
Seprember 29, 2009, the Mevada Supreme Court filed o Notics In Liex of Remitiny, stating

that since no petition for rehearing has been filed, notice is hereby given that the Order and

| decision enterad on September 3, 2008, has become offective,
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1, ARGUMENT

A, ASSOCIATION HAS STANDBING TO PURSUE CLAIMS IN
BUILDINGS WITH UNITS THAT HAVE BEEN ASSIGNED TO THE
ASROCIATION

{. Aszociation Has Assignments From 194 Of The Homeowners, And Has
Standing Pursuant To The Assignments To Pursue A Claims Relating
To Those Assigned Uniix

To date, the Association has received the assignments of claims from 194 of the

homeowners in High Moon. The assignments siste;

HOMEOWNER hereby assigns to THE ASSOCIATION all of (he
claims and causes of action that HOMECQOWNER. possesses against
LR, Horton, Inc.. and any and all of the designers, contractors,
subvontractors and matertal suppliers that participated in any way in
the design, consiruction or supply of materials for construction of the
townhoeme project and/or HOMEOWNER'S unit, for defective
cenatruetion. Such essigned claims and causes of nction expressly
include, but are not limited to, ali claims and causes of action that arize
out of {1} The contract for sale of the subject property from DR,
Horton, Inc., {2} Auy express or implied warranties; {3} Any and all
common law claims, including but not limited to claims in negligence,
fraud and equitable claims; (4) Any and all claims relating to or arising
out of NRS Chapter 40, et seq.; and {5) Any and all claims relating to
or arising out of Chapter 116, of seq,

The Assigraments are attached as Exhibit 5.
By virtue of the assignmenis, the Association “steps into the shoes™ of the assignor
homeowners, and is able to pursue any clain thet the homeowner would have begn able to

pursue, fare Silver Stue Helfeopers, LLC, 403 BR. 849, 864 -865 (Bkricy. DY Nev., 2009,

“The assipnability of rights generally depends on local law. See, e.g.
Danaing v. Mirz, 367 F.2d 304, 308 ($ih Cir 1966). Like any other
valid agresments, assignments are enforcesble under Mevada law. See,
e.g. Wood v Chicago Title Agency of Lus Vegas, Inc,, 109 Nev, 70,
847 £.2d 738 (Nev.1993). Ap assignment of a right is 2 manifestation
of the assigaors intention 0 tranafer it by virtue of which the
assignor's right to perfonmance by the obligor is extinguished in whole
or in part and the assignee acquires a right 10 such performance. See
Restatement {Sscond) of Contracts, § 317 (1981}, An assignes
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typically “steps into the shoes™ of an sssignor. See B re Bovajian, 367
B.R. 138, 145 (0th Cir. BAP 2007).7
I re Sibver State Helicoprers, LLC 403 B.R. 849, 364 -865 {Blriey. D Nev,. 2009),
The validity of assignmnents under Nevads law, was recently reconfinmed in Zusion

Bus, Gpp. v. Town Executive Suifes 230 P.3d 827, 830 (Nev., 2010) wherein the Court stated:

“Based on the sgreement a5 written and the facts the district count
found to be undisputed, we conclude that the commission was
asxignable and that Century 21 validly assigned it fo Easton. From this
it Tollows that, es Century 21's aestgnee, Easton has real party in
interest status under NROCP 17{al”

ASSOCIATION has procurad the assignment of sl of the claims that 194 unit ownars
have against DR, HORTON and its subcontractors. ASSBOCIATION therefore, by virtue of
those assignments, is the real party in interest under NRCP 17{a} to assert those claims. As
the Court noted in Deaf v. 999 Lakeshore dssociation, 94 Nev, 301 (1978), the ownerg of
condovnivium wiits are resl parties in interest to pursue actions for constructional defect
claims, in that they bear the costs of replacement or repair of those defects. Id. at 304, That
homeowner standing has been assigned fo ASSBOCIATION, ASSOCIATION therefbre hag

standing as a result of these assignmens, completely apart from, and without reference to

gither NRS 116.310201 {d) or the Firsr Light I{ decision,

Z. Asgociation Has Standing To Assert Claims For Issues In The Building
That Affect Its Assignors’ Linity

To date, 107 buildings at High Noon (out of the 114 buildings in the development)
confain units for which the claims have been assigned by the hemeowner to ASSOCIATION,
By virtue of the assignments, ASSOCIATION hay standing to pursue all of the claims arising
from the “building wide” componenis in those 107 buildings. That is to say, thot pursuant to
the assignment of one homeowner in the building, the ASSOCIATION has standing (o pursus
claims arising in the building envelope, the structural system and the fire resistive system in

that butlding. This is 50 bocause defects in those “building wide™ components impact the
9




(Page 17 of 537)

T2

~3 O WLe

28

KNGIVE 8 THRRY LER
120N Lown Center n

Suite HQ

Las Vi NV Eeiag

17AT) WRLIH1T

rights of the assigning homeowners, The assigning bomeownsrs are damaged by those
defects, and have stending to redress those defects which affect their units, Those rights have
becn assigned to ASSOCIATION by virtue of the sssignments.

It is an elemental principal of law that a problem caused on one person’s property
which adversely affects a second person’s property. gives vise of s claim by the second person
to redress the problem. For example. i a negligently started fire in Mr. Smith's home spreads
and proximately causes demage o Mr. Jones” heme; Mr. Jopes would have redress against the
negligent actor for the fire damage caused. This is the basie legal princizle of proximate
causation. See g, Sower v Harvad's Laughtin, Inc. 215 P3d 709, 724 (Nev, 2000) (A
neghigence claim will stand if the negligence was both foressenble snd the actual cause of
pisintiff s harm),

Megligent construction within the portion of 3 commion component owned by one
howmeawner (whether it i3 in the building envelope, Hrewalls, or stroctural elements) will bath
foreseeably and necessarily adversely affect the rights of each homeowner in that building,.
Each of the homeowners in that building are dumaged, and sach homeowner in the building is
the resl party in intersst (o make a olaim Bor thet defect. Bach homeowner therefure has
standing to redress constructional defects threughout his or her building which affect the
entire bulding, Thus where 8 homeowner assigned his or her claims o ASROCIATION,
ASBSOCIATION is the real party in inderest, andd has sianding to assert claims for such defects
throughout the entire building,

To Lyeen v. Batker Bowdwin Const. Co., 88 Nov. 646, 649 (1972), the Nevada Supreme
Cowrt recognized that & contractor 15 lable 1o 1 neighboring property owner if his negligenne
in working on ong property damages the neighbor. fn Lyon, supra, an excavator waorking on

one property neghgently removed lateral support from a netghboring property cansing

10
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damage to that property. The cowrt found the contractor Hable in vegligence to the neighbor,
fd. Shmilarly. if there s a defect in one unit owners ~puriion” of the sheer wall or the roof

that defect will affect and damage the other onit owners Ju the building, and thoze unif cwners

have a claim against the developer for those defects. Thus the ASSOCIATION, having all of

i the agsigned rights of the assigning unit owner, has standing 0 pursue those claims,

This result 15 also supported by the language in the Association's CC&Rs. In its

sttempt to avoid dability, DR, Hortan divested the ASSOCIATION of the ownership and

maintenance responsibilities that o condominiem awociation would normally have for the
common propecdy. DR, Honton deafted the CC&Rs so that the onit owners own and maintain
the building’s commaon arzg components. However, recognizing thal, in reality, owners may

be unable or unwilling to perform the required maintenance oy repajrs on thelr “portion’ of

{the comomon sros components, the CT&Rs give express suthority to fhe Association to

1 perform those repoirs, See CO&Rs, §9.3, atached as Exhibit 9 [*In addition. the Board shall

have the right . . . o enter upon soch Unit and/or Exclusive Use Ares to make such TEPEiTs oF
to perform such maintenance . . 7], See also, CO&Rs, § 9.6 {. . . the Board shall have the
right . . . to correvt such condition, and o enter upon such (hwier's Unit, {sic] for the purpose
of so dolng . . .7} Moreover, each owner has an express obligation 10 report items in the
“Triplex Building” that require repair 1o the Board. CC&Rs. §9.5. Finally, with respect to
“wood destroying pests and orgenisms’ such a8 mold, the Association has suthority to adopt
and implement a “pest control program” and the cost of repairing both the Common Elements

and individual units “shall be 2 common expense,” CCU&Rs, § 9.8, Thes, while maintaining

the artifice of individusi owner responsibility, the CC&Rs troplicitly recognize that the
sommion ares components atfect every owner in the building and thas every owner has the

legal standing 1o bring 9 clalm for defects,

it
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B. ASBOCIATION BAS STANDING PURSUANT TO MN&S 116.3102(114)
TO PURSUE CLAIMS IN UNASSICNED BUILDINGS THAT AFFECT
TWGO OR MORE UNIT OWKERS
NES 116.3102 defines the powers of unit owners’ sssociations, inetuding whether
they have standing to pursue litigation in thelr ows name andfor on behalf of its members,
That statute gtetes i pertinent parl;
I Except as otherwise provided in subsection 2, and subject to the provisions
of the declaration, the assoctation may do any or sl of the following:
{d}  Insthinie, defend or intervene tn litigation or adminiserative

procesdings in ifs own name pn beheif of eelf or two or more units
pwnors o natiers affecting the common-intorest conmuriiy,

NRS 116.2102 {Emphasis added.}

The Nevada Supreme Court in First Light T confirmed that an HOA dogs Bave
standing pursuant to NRS 1163102 to file a representative action oo behalt of Hs members for
constructionz! defects in individual uniis of a common-interzst community,  As the Coust
stated:

“{Wie eonchude that under MRS 136.3102{1Md) & homeowners'
association has standing o file a representative action on behaif of it
members for consiructional defects in individual units of 2 common-
fiterest community.”
Fivst Light #, supra, 213 P3d at 702,
b Conflieis Between Shuerre, Its Rule 23 Analysis Snd Chapter 116

The First Light 17 court weant on to hold, ol Teast with regard to the interior of the
units, that when an association asserts claims in & representative capacity, the action must
fulfill the requirements of NRCP 23, and the principles expressed in Shuerte v, Beazer Homes,
124 P.3d 330 (2003, First Light B, suprg, at 703,

“in sum. a homeowners' associstion filing 2 sult on behalf of s

members wii be trested much the smme ax a2 plaintiff in class action
12
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litigation. Although an association has standing to assert claims on
behalf of its members, the suit must fulfill the requiremenis of NRCP
23 and the prinsiples and concerns discussed in Shuere”

Fiest Light [, mupra, 215 P30 et 704, The Fires Light I Court based its determination thai a
Ruie 23 analysis was required, at least in patt, on commentary to the Restatement (Third) of
Property: Servitudes §5.11 (2000). The Court stated:

“indeed. the commentary fo Restatement (Third) of Property:
Servitudes §6.11. that reaffitms that 2 homeowners® association has
slanding {o gssert claims affecting individeal wuits. also provides, ‘filn
suils where no eommon properdy is involved. the association furnciions
el Jtke the plaintiff in 2 clags-action litigation, and questions abowut
the rights and duties between the association snd the members with
regpest to the sult will normally be determined by the principles used
in class-action litigation.” Restatement (Third) of Prop.: Servitudes §
6.11 emt. a (200017

Fivse Lighe 17, supra, 215 P.3d at 703 (emphasis added.)

However, the commentators 0 the cited Restatement comment suggested that olass
action analysis be uged with regard to the relationship between the association and the
memnbership, not with regard to analysis of the Association’s standing. In other words, the
members would have the rights of a potential class member to receive notics, to opt out,
withdraw from the “¢lass™, or to object to a potentisl setilemeni bacause each of their
individual rights would be impacted without any corresponding impact on the rights of the
other owners.  The fact that the Restatement authors were referring to the relationship of the
members to the association is reflected in Hiustration 3 to §6.11 which provides:

Association sues Insurance Company for claims arising out of an
carthiuake that did substential damage to common areas and
mdividual units. The associstion includes clatms for damage 1o the
individual units as well as for damage 10 the common sreas. The
association has standing t do so. The vights of individual unit ewners
t0 participate in the proceedings including settlement, or o withdraw
frova the proceedings, snd the preclusive effect of any judgment or

settiement on the individual owners are determined under generally
apphicable procedorel principles.”

i3
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|
5 Restatement {Third) of Property: Servitudes §6.11, Hlustration 3 {Emphasis added.)
Thus the restalenent authors give an illustration of the application of “class action”™

4 {i principals to association standing: 1} The aseociation does have standing, and 2) The

2 || association members have the same rights as a putative class member to participate, or

6 1 withdraw, and the preciusive effect of the proceedings folinws class action rules.

7 As it quickly becomes apparent whaen one stferpts to spply the NRCP Rule 23 prongs,
i and Shuetre snalysis to the circumstances of mulii-unit assovdation represemational standing,
1 the analysis simply doesn’t 1t i 2 number of significant ways, and, in fact, the prongs are in

11 1 some ways contradiclory.

12 For example, NRE 116.3102(1)¥d) spacifically sets the lower hmit of unit owners
13 1 aftected at two, providing that an association may . . . [ijingtitude . . . litigation or
administrative proceadings in is own name on behalf of teelf or for two or more unit owners
)
on miters sffecting the common interest community,” {Emphasis added.} This conflicts
I
7 with an NROP 23{4) “numerosity”™ analysis, which requires plaintiff to prove the number of

15 |1 class members so numerous that joinder I8 impractical.  Indesd, application of the numerosity
19 [iprong of Rule 23 would facially viclate the jegistative mandate that ¢ defect affecting “two or

A Himore” is sulficient.

2] Similarly, the Legisteturs determined, in enscting NRS 116.3102(1d), that the
22
association has standing for matiers "affecting the common interest commumnity.™  This
3
y provision can be harmonized with the Rule 23 analysis, by an understanding that if the defect

affects the common intersst eommemunity, # satisfies the “commonality™ prong of the
95 ¥ Promg
76 Also. NROP Rule 23(3) requires that > . | _the claims or defenses of the represemiative

27 i parties are iypical of the claims or definses of the class.” This requiresment simply doss not
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make sense when applied to an HOA. who represents the —class”™ as 8 whole, and therefore
doesn 't have "typical” claims of any particular class member. | can be said, however that as
& representative of the entive community, the HOA stands in the shoeg of the homeoanery,
and ite claimg are, by definifion. “typical™ of the homeoswners claims,

Finaily, the Shuene analysls regarding applicativn of the NRCP Rule 23 prongs does
not £t with regaed to the representative standing of 8 townhome association, Shuetfe was an
expansive 50ils sase, which involved single family bovoes. The Counrt noted . .| a5 a practical
matter, single family residence constructional defect cases will rarely be appropriate for class
trestrnent | .. Ag pointed out by the Uslifornia Suprems Court, class actions involving renl
preperty are often lncompatible with the fupdamental wmaxim that each parcel of land is
unique.” Shuerie, supre, at 854, This g not true in a case sech as this—High Noon at
Arlington Ranch s a 347 unit, {14 common interest ownership community, Bach bwo-siory
building shaves common walls, cormon roofing, common exterior stuceo, common steuciural
elements and conunon fire resistive systerns between the units within the building.
Ownership of & unit in a building consisting of other like units, in 3 common-interest
cornmunity, ditfers stgoificantly in charscter and natuwre from ownership of o single family
home on 2 separate parcel of land.

Firar Light 1, Shueie, the Restatement 3d of Property and Rule 23 are easily
harrpondzed by recognition of the fact that Shuette sddressed v situation where gnly defects in
the unit that did not affect other unit owners were at issue, and First Light If only requires a
Rule 23 snalysis in such an instance, The Firse Light # Court took the concept of applying a
Rule 23 nnalvsis from o comment to the Resistorent 34 of Property, quoted as;

“ile suits where no comamon property Is invelved, the association

funstions much tike the plaintiff in s cless-action litigaticn, and
guesiions about the righis and Juties bebween the association and the

1%
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members with respect to the suit will normally be determined by the
pripvipies wsed in clasg-asetion ltigation.” Restatement (Thivd) of
Prop.: Servittades § 611 cmt 2 (2000,

First Light I at 703704 {emphasic added.) Thus, "where no common propesty is involved.
and only individual defects are addressed, a5 in the Shuetie case, the Firse Light If court

requires a Rule I3 analysis:

Agd we hum o both NROP 23 and the principles expressed in Shuene
1o determine how “questions about the rights end duoties between the
associstion and the members,” Restatement (Third) of Prop.:
wervitudes § 6.11 omt. a, shall be resolved. When describing the policy
behind chass action lawsuits, this court bas declared that “vlags actions
promote efficiency and justics Ju the legal system by reducing the
possibilities st courts witl be asked to adpudivate many separaie suits
arising from a single wrong,” Shwsetie, 121 Nev, at 846, 124 P.3d ot
537. However, in Shuetfe, this court announiced that because a
fundamental tenet of property law is that land s wmigue, “as 8 practicsl
matter, single-family residence constructional defect cases will rarely
be appropriate for class action {reatment.” Jd, at 854, 124 P.3d at 542,
In other words, because constructional dofect cases relate o muitiple
moperties and will tvpleally Invelyve difforent tvpes of
zonstructional damages, ssues concerning causafion, defonses, and
compensation are widely disparate and sannot be determined
throush the use of peneralized proof. 1d. at 855, 124 P.3d at 343,
Rather, individeal partiss must substantiate their own claims and olags
action eeriification is not appropriate. Jd.

First Lighe {1, at 703-704 {emphasis added.} In a detached single family housing
development, any defects in the house or even in the soil under the house will rarely affect the
neighboring houses and the damagss can be wildly disparate depending upon a variety of
factors. Similarly, defects on the interior of an attached unit will rarely affect the neighboring
units. Thus, as this Court recaguized in Dorrel] Sguare HOA v, DR, Hovton, Action No,
ASZIGEE, wnd Court et Allane HOA v, DR Horton, Action No, AS27841, and as owr
Supreme Court recognized in Shuerte, the Association will generally not have standing
pursuant to NES 116310201 W{d) to prrsue these individual claims. Here, we have the

opposite, Where only conuman areas are concerned-—aress which necessariiv concern and

4]
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atfect two or more unit owners, and concern the common inierest community, application of a
Rule 23 and Shuerte analysis are not necessary.
2. The First Light F Decision s Distinguishable In That 1§ Conserned
fnterior Issues That Pid Not Affect Twe Or More Unit Owners

Beonuse of these conflicts and differences, the Firer Lighs /] decision is distinguishable
affected only that unit, In such a case, the Firer Lighe I Court held, o NROP Rule 23 analysis
ia necessary. Here, on the other hand, ASSOCIATION [s only asserting clalms that by their
very nature affect svery howmeowney in the building.

This distinction was recognized by this Court in its Order in the cass Piew of Black
Mountain Homeownery Asvociation Iap, v, The dmerican Bluck Mountain Limited
Parmerskip, et af Clark County Dist, Court, Dept. XX, Case No., A-09-500266-I3. wherein
the Court stated:

in this case, Plaintiff does not seek to Hiigate, on behalf of ity members
or homenwners, iasues relating to constructional defects located within
the interiors of any of the 262 individual wnits. To the contrary, it
specificatly seeks to represent iis members in an action dealing with
defects Jocated on vr in the exterior walls, wall openings end the roofs
of the structures for which the wit owners typically would be held
resporgible. [foolnote omitted] fo wit, the facts and issues of this case
are distinguichable from those raised in [First Light 1] whers the
homeowsners' asseciation sought 1o represent its owners or menthers
for & sundry of construstional defects located witlin ihe inderiors of
each of the developmenis™ units,
Fiew of Black Mounsain Order, supra, st p. -7,

In this case also, ASSOCIATION socks only to litigate issues that by their very nature

affect every owner within the building. ASSOQCTATION ir aot asserting claims for defocts

withins the interjor of the usits which only affect the one unlt vener. The Firss Light /7

decision is therefore, for the reasons sef forth above, distinguishable,

17
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3. Agsockation Has Standing Under Nrs 1163102(1HD) To Assert Clajms
In The Building Envelupe Becauss The Defects Allvged Affect Two Oy
Mere Unit Gwaers And Concern The Common buterest Community
In a typical condominium or townhouse case, the Association has maintenance
respensibility over the building envelope, and the Association therefore hag standing in ifs
own right 1o bring ap action (o redress defeets in the envelope’s ronstrustion,  However, DR
HORTON drafted the CC&Rs at High Noon at Arlington Ranch in a manner designed to
insulate itsel from potential Hability for constructional defect actions. DR, HORTON gave
the primary matndenancs and repaiv reeponsibilities 1o the homenwners of the buildings. By
this tactic of siripping the ASBQCIATION of the primary mainienance responsibilities tha it
would typieally have, LR, HORTON has atternpted to create the inpossible situation
whereby alt of the homeowners of @ building would have to coordinate and agree 1o contribute

10 the repair, maintesance or replacement of any of the common components.?

" Recognizing that such a scheme would never work i the real world, D.R. Horton stjll bestowed
secondary responsibifity on the ASSOCIATION for these copunon componeity. The CC&Rs &
Faragraph 8.3, "Maintenance and Repair Obligations of Owaers,” provides:

“If any owner shall perroit any Improvement, the maintenance of which is the
responsibility of such Owner, to fall into disrepaiy or to become unsafe, or
ansightly, or otherwise violete this Declaration, the Board shall have the
right 1o seek any remedies st Jaw or in equity which the Assoclation may
have. Iy addition, the Board shall have the reht, but not the duny .. . o enter
wpon such Unil and/or exchusive Lise Area 1o makes such rensins o1 to nerform
sueh snaintenance and to charge the cost thereo! 1o the Chwner™ {emphasis
added)

CCO&Rs, Paragraph 9.3 attached as Exhibit 9. Similarly, Paragraphs 9.5 and 9.6 mrinvids:

5§35 Reporting Responabilities of Gwaers
“Each Owner sholl promptly report in writing to the Board sny and alf
visually discernible llems or other conditions. with respect to bis Unit
{including Garage), Triplex Building and areas adjscent to hiv Unit, which
reasonably appear 10 require repair. Dislay or failure © BBl such reponing
duty may result in forther damaye o Improvement, requiring costly repsir or
replacement.

P&
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The butlding envelope is 2 monolithic structure, and can only be repaired as a whole,

it would be absolutely ridiculous for one homeowner on his or her own to undeniake & repair

yof thelr one third of the roof, or their one third of the gtuceo or envelope opesings. Water
! intrusion into the envejope anywhers on the building affects all of the homeowners of the

buitding.

NRE 116.3102 provides that an assoelation may . . {ilinstitute . . litigation or

adminigtrative proceedings in s own name oo behaif of iwelf or for bwo or more unit owners

on mmatters sffecting the common interest community,” (Emphasis Added.) As this Court
recognized in its Order in the case Fiew of Black Mowsadn Homeswnory Associarion Inc v,

He American Bluck Mowntain Limited Partnership, et o, supra

9.4 Dizrepalr; Damages to Owners

I any Owner shall parmit any baprovement, which is the responsibility of
such Cwner to maintain, 1 fall Buo disrepair se as (o create & dangerous,
ungafe, vasightly or unattractive condition, the Board, and after affording
such Owner ressonable potice, shall have the right but not the oblization 1o
correct such condition, and to enter upan such Chwner's Uit for the purpose
of so doing . .7

{C&Rs, Paragraphs ¥.5-9.6, atfached as Exhibdi . Floally, where there {s evidence of pest infestation,
fnchuding mold, the ASSOCIATION has the affirmative responsibility o repak

"o g Pest Controd Program

Ef the Beard adopts an inspection, provention and/or eradication program
{*pest control program”) for the prevention and eradication of infestation by
wood destroying pests and organisms, the Association . . . may require sach
such Owoer and Residents [sic] 1o tomporssily relocate o from the Unit in
order 16 socommodate the pest control program. . . . Adl costs nvolved in
mainiaining the pest congrol program., a5 well a8 in repairing any Lini or
Conunon Elements shall be a Common Expense, subject to o Special
Assessment therefore, and the Association shall have an easement over the
Linits for the purpose of affecting the foregoing pest control program.™

CC&Ry, Pavagraphs 9.5-9.6, aftached as Exhibit 9.
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Clemrly, by the express langeage set forth in NRE 116.3102{1)d), &
homeowners” association, such as Plaintff, may instituty Hiigation on
behalf’ of tiseif or two or more units” owners on matiers affecting the
common-interest community. There is no doubt construstinnal defects
withie or upon the units” “bullding envelopes” affact the commpon
interest  commmmity,. and  thus. ihis  Coust  concludes,  without
conducting any futher analvsis, plaintiff View of Black Mouniain
Homeowners Association, lnc, has standing o sue on behalf of bwo or
more of s members for constructionsl_defects to the structurey
exXTBrnS.

Crrder in Flew of Black Mountain Homemwsers dssociation Ine. v, The American Black
Mownsain Limited Purinership, ot of.  Bxldbii 8 at p. 5. (BEmphasis added))

Here, as the Cowrt determined in the Fiew of Black Mountain HOA case, the defents in
the building envelope by definition affect more than one enit owner, snd affect the common

interest community.

4. Associstion Has Standing Usder Nrs 116,3302{1)1) To Assert Claimy
in The Structural Systom And The Fire Resistive System In That
These Befects, By Definition Affect Two Or More Unit Owrers And
Coneern The Commen Interest Commaunity

Plalntiit's experts have identified serious and alarming defects both with the strochural
integrity of the buildings, and with the fire resistive systems within the buildings. See Marcon
Beport, attached as Exhibit 4 regarding structural defects and Adeock Report, pp. 107-121,
attached as Exhibit 2 regarding fire resistive defocts, For example, entive sgotions of the two
hour fire wall between the units and between the onifs and the garages e missing,

ASSOCIATION has standing pursuant to NRE 1163102014 1o redress these claimsg
on bebalf of'its members. These defects, like defects in the building envelope, by their very
natore affzct svery inhabitant of the building. A failure of the structural sysierm will certainly
affect every unit in the building. Skmilarly a failure of the fire resistive systeim would allow

{ire to spread mors rapidly between the units, and endanger the Yives of more than one onit
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owner. Repairs or maintenance of these systoms would require eoordination and contribution
of &l of the unit owners in the building—a proposition that is in realify next to impossible.

By its very nature, s defeet in the structural inteprity of the bullding affects more than
two umit owners, and concerns the common interest conmnutity, The seme is frue of a defent
in the firg resistive system. Since repairs caonot realistically be made without the
coordination of the ASSOCIAITON, the community i necessarily lnvalved, For ihat reason,
ASSOCIATION has standing pursuant io NRS 116.3102{1)d) to assert claims to redress
these defects,

With regard to these defects, as with defects in the butlding envelope, the First Light 7
deciston is distinguishable. As noted sbove, and as noted in this Coust’s decision in Flew of
Black Mowntain HOA, supra, the First Light I decision was concerned with defects within the
units themselves, The structural and fire resistive defects at High Noon at Arlington Ranch
are located within the interior of the building, but not the units. More Impartantly, by their
nature they concam the multiple unit ownars, not just one single sait. Therefore, for the same
reasons that Fires Light 17 is distinguishable from building envelope issues, it is
digtinguishable from the issues here concerning the fire resistive and structural systems of the

buildings.

8. Even If A Rale 23 Aualysis Is Requived, The Defects Satisfy Such An
Amabysis

To the extent that a Rule 23 analysis must be made with application to an Association
representative action {see supra), ASSOQCTATION satisfies the class certifieation
requiremerts of NRCP 23

Purauant to NROP 234a), a class (here represeniative aclion) is appropriate when:

{1) the class is so numerous that jolnder of all members is mpractical;

(2} there are questions of law or fact commaon to the clags;

(3) the claims or detenses of the representative parties are typical of
the claims or defenses of the class; and

-

24
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} {4} the representative parties will fairly and adequately protest the
, iterests of the class,
NRCP 23(a).
3
In addition to these four requirements, & litigant must also satisfy ar lsast one of the
4
categories of NRCP 23(b} which generally evaluntes “whether mainiaining a class sction is
&
tegistically possible mnd superior 1o other actions.” Meyer v Diserict Coure, 110 Nev, 1357,
&
1363, BRA P.2d 622, 626 {1994), Specifically, NROP 23(b) provides:
7
4 A aotion may be nintained as a class action if the prerequisites of
g subdivigion {a} are satisfled, and in addition:
10 . ] . . s
(1) the prosccution of scperate actions by or against individual
11 yembers of the class would create a risk of
12 {A) moonsigtent or varying adjudications with respect to individual
. members of the class which would establish incompatible standards of
i3 sonduct for the party opposing the class, or
i4 C e . e e
{B8) adjudications wilth regpect 0 individual members of the class
i% which would as 2 practical matter be dispositive of the interests of the
other members not parties o the adjudications or substantinily impair
16 ov impede their ability to protect their interests; or
K {2} the party opposing the class hag acted or refysed to ot on grounds
18 genevally applicable to the class, thereby making approprinte final
imjunctive rellef or corresponding declaratory relief with respect to the
12 class ag a whole, or
20 {3} the court finds that the questions of law or fact common to the
5 members of the class predominate over any questions affecting only
v individua! members, snd that a clays sction s superior o other
27 gvailable methods for the falr and efficient sdpudication of the

sontroversy. The matters pertinent to the fndings nclude: (A) the
43 interest of members of the class in individually controlling the
prosecution or defense of separste actions; (B) the extent end nature of

o oy . . B

4 any litigation concerning the controversy aleady commenced by or

25 against members of the classt {C) the desirability or undesirability of
concentrating the Udgation of the claims in the particular forumy (D)

76 the difficulties likely to be encountered in the management of a class
setion,

27
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NRCP 23(b).

For purposes of this motion, Plaintiffs will focus on the third requirement of NROP
23(k) by showing that common questions predominate over fadividual guestions and that
therefore & ropresontative action is the superior method of adjudication.

. The Class is so Numerous that Joinder is Impracticabls.

The putative “class” of unit cwners at High Noon at Arlington Ranch ig sufficiently
numerous to make joinder of all class members impracticable. Although there is no universal
winimum nuber requived to fulfill the mpmerosity requirement, "2 putative class of forty or
more generally will be found ‘nmmm%””"&*ﬁwm ¥, Boazer Hemes Holdings Corp.; 121
Nev, 537, 847, 124 P.3d 334, 537 (2003}, Moreover, impracticability favtors such as judicial
soonomy, geographic dispersion of class members, financial resources of class members and
abiiity of clase members to bring individeal suits should be tsken into consideration when
analyzing the nimerosity requirerment. /i Indeed, in the context of this analysis, “lmpraciical
does not mean impossible.” Robidowx v. Celani, 987 F.24 931, 935 (2™ Cir, 18073,

There are 342 units in High Noon at Arbington Rench, Certelnly litigating over 300 of
the same claims individually would not be judicially economical, especially when dealing
with similar breach of warrsaty and negligence claims.

Whils an individuat homeswoer may oltimately recover Ris or her reasonable expeet
and investigation costs under NRS 40.655, it is still fimancially burdensome o the hemeowner
given the fact that he or she would have to advanee these costs befors a verdict. This alone
may make homeowners hesitant 1o bring thelr sction forward.

Even though some of the unit owners may be cloge in geographical location, wany of
the owners are not. Thus, the high costs associated with bringing an individual or joinder
congtruction defect action muks it impractical.

Moreover, it i impractical, if net impossible to contact alt of the unit owners to give
them a meaningful epportunity to bring an action. ASSOCIATION has in fact attempted o
contact all homeowners to inguire whether they wished 10 have the ASSOCIATION represent

their interests, Despite exhanstive efforts, ASBOCIATION has been unabie 4o rench a large

23
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pereentage of the homeowners to apeak to them about the issue.®  Of the homecwners that
ASSOCIATION did reach, virtually all of theny agreed (0 assign their rights to the
Association.

Therefore, any sort of “joinder™ action would deprive s large percentage of unit
owners from recovery-—not by any cholve of theirs, but simply beesuse those people could
not reasovably be resched. Clearly a representational action is the soperior alternative In this
£ass,

R The Instant Action fnvolves Common Questions of Law and Fact,

The ~Commonatity” prong of Rule 23 can be satisfied by a single common Question of
taw or fact. Shuetfe, supra, 121 Nev. at 848, Meyer v, Districr Courd, 110 Nev, 1357, 1363,
B85 P.2d 622, 626 (1994}, ~Commonality does not require that all questions of Taw and fact
st be identicnl, but that an issue of law or fact exists that inheres in the complaints of all the
class members.” Here questions of law and fact are common throughout the development,

Here, every resident of High Noon sl Adington Ranch is affocted by the constructions]
deficls both in their own units and in the other units in their buildings. Comimon issues
include whether DR, HORTON negligently congtructed the unit owners® residences and
whether LR, HORTON breached any express and implied warranties In light of construciing

the Plamuifts’ residences. As such, ABSOCIATION has satisfied the commonality clement,

e, The Claims sad Defenses of the ASSOCIATION are Typical of the
Clasgs
As noted above, the analysis of Association representation doss not fit easily info the

“typicatity” analysis. However, in this malier ASSOCIATION is the assignes of over one

half of the unit owners at the developivent. Therefors, is claims are literally the sume as the

1 is unclper exently why so many homeowners are unreachable. 11 is lkely a combination of absemive owner of
78 investment or rental unit, or vnits in foreclosurs or bank owned. it is precisely for this roncon  the
impracteability of even reaching all of the umit owners in such a lorge development to pive e a mepningful
shoice in pursuing heir claims, that Asvaciations] standing is 50 impartan,

4
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homeovwners., Also, with repard 1o the units and buildings for which the ASSOCIATION docs
not have an assignmont, the claims of {is assignors {which the ASSOCIATION is exercising)
arg siribar o and very typizal of the olaimes of the other uail owners.

ASSOCIATION s claims and applicable defenses are typicsl of the other owners,
Typicality is satisfiad when “each class member’s claim arises from the same course of events
and each class member makes stmilar legal arguments to prove the defendant’s Balility ™
Shuewe, 121 Nev. gt 348-49, {citing Robidme v. Celani, 987 F.2d 931, 936 248 Cir. 1983)).
This does not require all class member claims to be identical. /d. a1 849, Thus, “ceniification
wili not be prevented by mere fhctual variations among class members” underlving individual
claims,” fd,

The Court in Deal v, 999 Lukeshore Associgiion, supra, 94 Nev, 301, recognired that
where the roofs leaked in every one of the buildings, and thai that all of the unit owners wers
assessed for repairs 1o the roof area, each of the homenwners suffered damage, and their
claims were typical of the other homeowners, See Deal v, 899 Lakeshore Avsociation, supra,
i 306,

Here, the owners who have agsigned their claims to the ASSOUTIAITOM have suffered
injury from the same course of evenss as those who have not. Their claims vest on the same
legal arguments of breach of express and implied warranties as well #s negligence to prove
D R, HORTON s Hisbility, Each High Noon at Arlingion Ranch homeowner from the
putative “class” would advance these same common construction defect legal arguments if
they were to individuslly pursue relief for their construction defects. Therefore, the claims
and defienses of the ASSOCIATION are typical of the entire High Neoon at Aslington Ranch

membership.
d, The ASSOCIATION Wilt Fairly and Adequately Protect the
Interests of the Membership

The ARROCIATHON will fairly and adequately protect the interests of the
membership, To satisfy this prong, geacrally the class representatives (hers the

ASSOCIATION) and members must "possess the same interest and suffer the same injury™ as

z5
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the ather class members in order to aveid any potential conflicts of ntevest. Shuerte, supra,
121 Nev, at 849,

Herg, the ASROCIATION and {is assignors have suffered the same Injury in that their
homes were built in the same defactive maoner 85 the rest of the unit owners. Maorsover, the
ASSOCIATION, itg assignors and the othey homeowners all possess the same nterest in
proving the defects and otherwise seeking compensaiion to remedy the condition of the
building components. Acsordingly, the ASSOCIATION will fairly and adequately protect the
interests of the unit owners of High Koon at Arlington Ranch,

Additionally, the quality of the ASSOCIATION counsel must be teken into
consideration. fn re Dalkon Shield IUD Products Liabitity Livig., 693 F.2d 347 (Mh Cir.
18823, The law firmy of Anglus & Terry LLF is mors than qualified in representing the class.
The firm has handled pumerous class action lawsuits dealing with construction defects. AWV
rated attarney Paul P, Terry, Ir. has over twenty years of Hiigation egperience in handling
complex matters relating to vonstraction defects. As such, the membership will be adequately

reprosented by Angiug & Terry LLP.

e. Common Questions of Law and Fact Predominate Over Individual
Cruestions sod 2 Class Action is the Superior Methoed of
Adiudiration
In addition {n satisfying the numerosity, commonality, typicality, and adeguuey of
representation elements of NRCP 22340}, Plamtiff must also fulfil] at least one of the
requirements outlined under NRCP 23{b){3}-—that common questions predominate over
individual questions, and that the class action is a superior rasthod of adjudicalion of the
olaims. Here, both prongs are met.
1. Commen Queostions Predeminate Over Individual Questions
The predominance prong “tests whether proposed classes are sufficiently cohssive to
warrant adjndication by representation.” dmchem Producty, Inc, v. Windsor, 521 1.8, 591,
G235 (1997}, The rale “does not require uniformity of claims across the entire class™ nnd

26
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“presupposes that individual issues will exizt,” Payee v Goodyear Tive & Rubber (o, 216

FR.ID 2E, 26 (D Mass. 2003). *There is oo rigid test of predominance: rather, it simply

N,

requiras a finding that 2 sufficient constellation of iesues binds clase members together” Jd,
{quoting Waste Memt, Holdings, Inc. v. Mowhray, 208 F.3d 288, 296 (1st Civ. 2000))., A
single. central issue as 10 the defendants” conduct vis 2 vis class members can satisfy the
predowminance requirernent even when other slements of the clatm require individualized
preof.” Jd.

Here, adeguate notice under Chapter 40 was given as to the condition of the entire
project to the entire prospective "ciase”™. The ciaims and defenses are common to every
building, Moreover, the ASSOUIATION'S claims are stilar to claimy mude in
condominium cases where the Association maintains the envelope, and therefore class
representation is not required,

Although ASSOCIATION does not believe it 8 neoessary in this case, i during
discovery it is determined that cost of repair or replacement damages greatly vary, the ~elass™
can easily be broken down into “subclasses™ aceording to plan type. phases or other variables
eontributing to the variance fn damages. OF course, the same subclass breakdown could be
used in case any variance in ceusation issues arises during discovery. Therefore, ndividual
guestions can be minimized through the use of subclasses, thereby making the common
guestions predominant.

'This approach was endorsed by the Court in First Light 1. As the Court stated;

And i necessary, NRCP 23(e)}4) allows the district court to centify g
class action with respect {0 certain issues or subclasses. To that end,
the dizivict courl may ¢lassify and distinguish claims that ere suitable
for class action certification from those reguiriag individualized proof

First Light I supra st p. 704,
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2. A Representstive Action is the Superior Method of
Adjudication

Plaintiffs also satisty the superiority slement of NROP 23(b)3). The purposs of 2
class action is to prevent the same fssues from “being ltigated over and over],] thus
avoidiing] duphicative proceedings and inconsistent resulis.” Shuette, supra, 121 Nev, st 852
{elting fngram v. The Coca-Cole Co., 200 FR.D. 6835, 701 (N.D.Ga. 2001} 1t also helps
class members obtain relie! when they might be unable or unwilling to individoally litigate an
action for financial reasons or for fear of repercussion.” fd. In general, “class action is only
superior when management difficulties and any negative impacts on all partiss” interests ~are
outweiphed by the henefits of class wide resolution of common of common issues,™ 7o
{guoting Peltier Enterprizes, fne. v, fiilion, 51 8.W . 3d 816, 624 (Tex App. 20000, Here, the
common issue of the defective buildings in High Noon at Arlinpton Ranch, the sheer volume
of potential class members, and the high costs in expert and legal fees, casily tip the balancing
scale in favor of class-wide vesolution,

The decisions in Blumenthal v. Meding Supply Company, 139 Ohio App.34 283, 743
N.E.2d 923 and Fayae v. Goodveor Tire and Rubber Co. 216 FRD. 21 (D, Mass, 2005
oifer some insight on the superiority of the class action in the instant case, In Blumenthal, a
group of Chio homecwners sued the concrete manufacturer of their concrete driveways
because there was too much water in the design mix thereby causing the concrete to become
wesk and orack and cnumble. Blumenthal, supra, 138 Ohio App.3d 283, 743 N.E.24 923,
The trial court initially cestified a class that incleded thousands of Obio homsowners, but then
decertified the class on the predominance and superiority prongs because of a high
concentration of individual issues that could have contributed to the conerete’s fathure:
specifically, curing procedures, concrets placement, the handling by various contractors and
actions by the homeowners post instaliation. & However, the Ohio appaliate court desmed

the decertification improper snd ruled, in relovant part;

28
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The difficulties and complexities affecting the claime of individual
class members do ned owtweigh the efficiency and economy of &
sommon adiudication in this eage. It must be rememberad that the
vlass affects approxumately one thousand property owners throughout
norihern Obio who were supplied concrete by Medina. The individual
financial claims of these properly owners in the class avs, given the
stze and cost of a typical residential drivewsy, relatively small in
dollar tenms, less than 510,000 each.  The individual claim, when
viewed against the typical legal and expert witness fees customarily
emploved to Hiigate guch a olabm, wecessarily militatss agniner the
bringing of individual small demage claims in favor of resolving these
claims in a more efficlent and economical legal vehicle for all parties,
namely, a class action, wherein the claims can be sggregated and the
comnon theortes advanced for recovery. . . | [to avoid} the geometric
sxplosion of cupenses and costy Hhat these multiple cases would
neressnrily penerate..

fl 2t 296-97
Thus, the court emphasized the high class volume and the high Htigation costs as TRARE
factors in evaluating the superiority prong and holding that certification was proper. 4/

The Payne v Goodyenr court noted the same factors in holding that a ¢lass action was
the superior method of adjudivating the fvase of an allewsd defective rubber hose used in
radiant tloor heating systems affecting around 2,000 homes, See Pavne, supra, 216 F.RD, 21

(0>, Mags, 2003} Specifically, the court ruled, in pertinent part;

[a} elass action would best serve the underdying purposes of Rule
23b) by sssuring agurieved consumers their day in court. “The core
purpose of Rule 23(bH3} is to vindicate the claims of condumers and
other groups of people whose jndividual <lams would be oo small o
wareant Jitigarion.” While the claims of many ¢185¢ mémbers are not
insubgtantial ~ perhups tens or even fumdveds of thousends of doliars -
the litigation costs, inchuding extensive scientific eapert analvsis, of
pursuing individual claims against Goodyear would be likely, in many
£ases. 1o be prohibitive.”

i, ar 29,
Like Blumentha! and Pavne, and perhaps even more 50, the putative class in the instant
case is fay too numerous o efficiently proceed any other way than a class action. Again, the

putative cluss encompasses gt least 340 homes. 1t shnply would sreate an undue burden on
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the court system (o hear over 340 individual claims regarding the same issues of whether or
nof the same building components are defective,

Algo like Blumenthal und Pavie, and perhaps even moge 56, the expected high
Htigation costs would likely deter individual homeowners from bringing forward their olaims.
Construction investigations, ss well a0 expert testimony, can be extremely expensive and
would Hkely be g prohibitive finasciel burden on a stuple homeswner, While NRS 40,653
alfows a homeowner 1o eltimately recover these investigation and expert coats from the
buiider and/or subcontractors, the reality remaing that the homeswizr would neod o advance
alt of these costs years before recovery.  Allowing the instant sction to proceed as 2 class will
minimize these expenses o the class since investigations will be limited to 4 representative
sample of homes and the associated costs will be shared by all class members, Any altorneys’
fees and assoctated costs would also be shared by the class as opposed to sach individual class
member paying for their own attornevs” fees and costs through Individual actions of the same
main igsue.

Accordingty, the common issues of the defective of the envelope and other issues at
over 340 homes, and the antivipated high htigation costs associated with the claims, makes o
representative action the superior method of adindication in the cuse at hand.

in the end, practical reality should prevail over arlificial techniealities. Nevada Courts
have been successfully adiudicating defects in the common components of associations since
at teast Dewl in 1978, No significant issus was encountered until DR, Horton attempted to
avoid legal responsitility for is defective consirnction by abusing its control of the drafting of

the CCELRS to advance ity divide and conguer scheme,
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V. CONCLUSION

ASSOCTATION has received assignments to assert the claims of 154 of the wwt
owners af the development fo date. These units are in 107 of the buildings. Through these
assignments, ASSOCIATION has standing 10 asser? all claims that arise out of the assigned
units, and all claims that affect the entivety of the butldings In the 107 buildings that contain
assigned units,

Moreaver, ASSOCEATION has standing pursvant o NRS 116.31082(1%d} to sssert
claims on behalf of twe or more unit owners that affect the common interest community.
Defects in the building envelope, stractural systems and fire resistive systems are monolithic
within the building. Defocts of those components, by their very nature affect every unit
within the bailding. It would be impossible for one homeowner to attempt o repair of any of
those monolithic components without the cooperation of all of the building unit owners.
Clearly defects in those components affect the commmon interest community,

For the foregoing reasons, Plaintiff respecitfilly requests that this Court declaze that:

(1} Associetion has stonding to sssert all constructional defect claime with regard
to units for which Association has procured an assignment of rights fom the unit owners;

{23 Association hay standing to assert constructional defect olaims for the building
envelope (roof, exterior walls, and wall openings). building struchural systems, and boilding
fire resistive systems, in all bulldings which contain 2 uait for which Associstion has procured

an agsignnent of rights from the unit ewner; and
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{3)  Association has standing pursuant to NRS 116.3102(134) to assert

constructional defect claims in the building envelope (roof, exterior walls, and wall openings),

building stroctural systems, and building fire resistive systems.

Dated: September

22010 ANGIUS & TERRY LLP
/]
ij ,ﬂ/‘}/ / );f/f
! 4

Paul P Terry, Jr., SBN 7192

John ¥, Stander, SBN 9198

Melissa Bybee, SBN 8390

1120 N, Town Center Dr., Suite 260
Las Vegas, Nevada 89144
Attorneys for Plaintift
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An unpublishued order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

HIGH NOON AT ARLINGTON RANCH No. 52798
HOMEOWNERS ASSOCIATION, A
NEVADA NON-PROFIT |
CORPORATION, FOR ITSELF AND
FOR ALL OTHERS SIMILARLY
SITUATED,

Petitioner, ' - F E gm %

Vs,
THE EIGHTH JUDICIAL DISTRICT SEP- 0 3 2008
COURT OF THE STATE OF NEVADA, |
IN AND FOR THE COUNTY OF SIS COURT
CLARK, AND, THE HONORABLE ML ‘
SUSAN JOHNSON, DISTRICT JUDGE,
Respondents,

and
D.R. HORTON, INC.,
Real Party in Interest.

ORDER GRANTING PETITION

This is an original petition for a writ of mandamus or
prohibition challenging a district court order granting partial summary
judgment in a constructional defect action.

FACTS AND PROCEDURAL HISTORY
Petitioner High Noon At Arlington Ranch Homeowners

Association (High Noon) manages a Las Vegas, Nevada, planned
community that consists of 342 townhomes. High Noon brought suit
against real party in interest D.R. Horton, Inc, the developer of the
community. High Noon brought the suit “in its own name on behalf of
itself and all of the High Noon at Arlington Ranch Homeowners

Association unit owners.” In the complaint, High Noon alleged various
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constructional defects that affected both the common elements and the
individual units located within the community. |

D.R. Horton filed a motion for partial summary judgment in
which it chalienged High Noon’s ability to pursue the constructional defect
claims that concerned the individual units. D.R. Horton argued that High
Noon, as a homeowners’ association, lacked standing to bring suit for
defects affecting individual units, asserting that an association’s standing
to commence an action under NRS 116.3102(1)(d) is limited to defects
affecting the “common-interest community.” D.R. Horton claimed that .
individual units were not part of the “common-interest community” with
respect to which NRS 116.3102(1)(d) granted associations standing. In
support of its interpretation of NRS 116.8102(1)((1)? D.R. Horton argued
that a contrary reading would permit homeowners’ associations to bring
representational actions without abiding by Nevada Rule of Civil
Procedure 23’s requirements governing‘ class actions.

High Noon opposed the motion, maintaining that, under NRS
116.31088(3), D.R. Horton, as a nonmember developer, lacked standing to
challenge an association’s ability to raise claims on behalf of its members,
and that NRS 116.3102(1)(d) expressly granted High Noon standing to
bring suit for defects involving individual units, reasoning that the units
are considered a part of the common-interest community.

The district court did not address Dorrell's argument
regarding D.R. Horton’s ability to challenge its standing, but agreed with
D.R. Horton and concluded that High Noon, as a homeowners’ association,
lacked standing to bring a constructional defect suit on behalf of owners
for defects affecting individual units. In its conclusions of law, the court
explained that NRS 116.3102(10(d) is the sole provision granting
Supreme CourRt
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associations the power to bring suit on behalf of anit owners. NRS
116.3102(1)(d) grants associations power to “[i]nstitute ... litigation . . . on
behalf of itself or two or more units’ owners on matters affecting the
common-interest community.” The court then construed NRS 116.021’s
definition of “common-interest community” and its use of the term “other
than that unit” to evidence the Legislature’s intent to limit the definition
to exclude individual units. The court also concluded that because
Arlington Ranch’s CC&Rs provided that the claims affecting the units
were the property of the individual unit owners, and that the CC&Rs did
not confer any right or duty upon High Noon to “pursue defect claims
related to the units,” such right “remains with the individual homeowners
and . . . can not be taken away.” Accordingly, the court held that High
Noon lacked standing to pursue such claims. As a result, High Noon filed
a petition for extraordinary relief. |

In its petition, High Noon asserts that the district court erred
by considering D.R. Horton’s challenge and that the district court misread
NRS 116.3102(1)(&) because a plain reading of that statute demonstrates
that a homeowners’ association has standing to institute constructional
defect litigation on behalf of owners for defects affecting individﬁal units

since the units are part of the common-interest community,
DISCUSSION

Propriety of writ relief

A writ of mandamus is available to compel the performance of
an act that the law requires as a duty resulting from an office, trust,. or
station, or to control a manifest abuse of discretion.” We the People
Nevada v. Secretary of State, 124 Nev. __, __, 192 P.3d 1166, 11'79
(2008); see also NRS 34.160.
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Having recently resolved these precise issues in D.R. Horton v.

Dist. Ct. 125 Nev. ., P.3d __ (Adv. Op. No. 35, September 3, 2009),

and concluded that: (1) 2 nonmember developer may challenge whether an
association can properly assert claims in a representative capacity on
behalf of its members; and (2) homeowners’ associations have standing to
institute litigation on behalf of it members for defects affecting individual
units, subject to class action principles, we conclude that the district court
abused its discretion by granting D.R. Horton’s motion for partial

summary judgment. As a result, we grant High Noon’s petition.

A nonmember developer has standing to challenge whether a homeowners’
association can properly assert claims in a representative capacity on

behalf of its members

High Noon challenges the aistrict court’s consideration of D.R.
Horton's motion for partial summary judgment, arguing that a developer
lacks standing to challenge a homeowners’ association’s ability to raise
claims on behalf of its members for defects affecting individual units under
NRS 116.31088(3). As determined in D.R. Horton v. Dist. Ct., 125 Nev.
. P.3d __ (Adv. Op. No. 35, September 3, 2009), while we agree
with High Noon that NRS 116.31088(3) prohibits a nonmember from

challenging the adequacy of the procedure underlying the commencement
of a civil action, we conclude that nothing in NRS 116.31088(3) prohibits a
developer from challenging whether the homeowners’ association meets
the requirements for bringing a suit in its representative capacity.

NRS 116.31088 sets forth the statutorily required practices of
a homeowners’ association regarding civil actions. Included in the statute
are the procedures and timing by which the association must notify each
unit owner of the commencement of a civil action, and a provision that

‘specifies that nonmembers cannot challenge the adequacy of the
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procedures underlying the commencement of a civil action.  As we
concluded in D.R. Horton v, Dist. Ct., nothing in NRS 116.31088 precludes
a developer from challenging the nature of the asserted claims and the
damages sought against the developer in a constructional defect action;
therefore, NRS 116.31088 is inapposite. 125 Nev. , , P3d __,
... (Adv. Op. No. 35, September 3, 2009). Accordingly, we conclude that

the district court did not err by considering D.R. Horton’s motion for
partial summary judgment.

A homeowners association has standing under NRS 116.3102(1)}d) to
assert causes of action for constructional defects on behalf of its members

High Noon argues that the district court erred by concluding
that High Noon does not have standing to assert constructional defect
claims on behalf of its members for defects affecting individual units under
NRS 116.3102(1)(d). In line with our holding in D.R. Horton, 125 Nev.
___P.3d__ (Adv. Op. No. 35, September 3, 2009), we agree.

NRS Chapter 116, also known as the Uniform Common-

—

Interest Ownership Act, NRS 116.001, applies to all common-interest,
planned communities. NRS 116.1201. NRS 116.3102(1) provides, in
pertinent part:

Except as otherwise provided in subsection 2, and
subject to the provisions of the declaration, the
association may do any or all of the following:

(d) Institute, defend or intervene in
litigation or administrative proceedings in its own
name on behalf of itself or two or more units
owners on matters affecting the common-interest

community.
(Emphasis added.)
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In D.R. Horton, because the meaning of “common-interest
community,” as used in NRS 116.3102(1), was ambiguous, we looked to the
meaning of that term in light of other provisions of NRS Chapter 116,
including “common-interest community,” NRS 116.021, “unit,” NRS
116.093, and “common elements,” NRS 116.017, and concluded that units
are part of the common-_interest community. 125 Nev.at __, _ P.3d at
. In coming to this conclusion, we analyzed the definition of a
“common-interest community,” under NRS 116.021—meaning, “real estate
with respect to which a person, by virtue of his ownership of a unit, is
obligated to pay for real estate other than that unit”—and, contrary to
D.R. Horton’s argument, we concluded that the phrase “other than that
unit” does not exclude a unit. D.R. Horton, 125 Nev. at __, ___ P.3d at

Rather, NRS 116.021 merely expands the definition of “common-
interest community” to require an owner to pay for realty other than that
unit that he or she owns. Id. at _ , ___ P.3d at . Because we
concluded that a unit is a part of the “common-iﬁterest community” as
defined by NRS 116.021, we concluded that NRS 116.3102(1)(d) confers
staniding on a homeowners association to assert claims “on matters
affecting the common-interest community,” including matters affecting
individual units. Id. at ., P.3d at __. We also noted that section
6.11 of the Restatement (Third) of Property and its comments support this

court’s interpretation of the term “common-interest community.” D.R.

Horton, 125 Nev. at ., P3dat___.
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Applying this interpretation of NRS 116.3102(1)(51) to the facts
of this case, we conclude that High Noon has standing to assert claims on
behalf of its members for defects affecting individual units.!

We note, however, as we did in D.R. Horton,. tha’s although

homeowners’ associations have standing to bring c'ongtructmnal defect
suits on behalf of individual unit owners for matters affécting individual
units under NRS 116.3102(1)(d), that statute must be reconciled with the
principles of class action lawsuits under NRCP 23 and the concerns
related to constructional defect class actions, which this court exémined in
Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 124 P.3d 530
(2005). D.R. Horton, 125 Nev.at __,  P3dat ___

INRS 116.3102(1) also requires this court to determine whether the
community’s declaration limit the homeowners’ association’s standing to
assert constructional defect claims for defects that affect individual units.
The Supplemental Declaration of Covenants, Conditions & Restrictions
and Reservation of Easements (CC&Rs) at issue in this case provide that
the “[dJuties, powers, and rights” of the association “includ[e} any
applicable powers . . . as are expressly set forth in the Governing
Documents, or in any applicable provzslon of NRS Chapter 116" and
further defines “Community” as “a Common-Interest Community, as
defined in [NRS Chapter 116].” Nothing in the CC&Rs prohibits High
Noon from bringing constructional defect suits against third parties on
behalf of individual owners. Therefore, because the CC&Rs grant High
Noon the powers set forth in NRS Chapter 116 and define the “common-
interest community” identically to Chapter 116, and they do not otherwise
limit High Noon’s standing, we determine that it is not necessary to
separately address whether the CC&Rs exclude individual units from the
community.
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In Shuette, this court explained thatl because a fundamental
tenet of property law is that land is unique, “as a practical matter, single-
family residence constructional defect cases will rarely be appropriate for
cléss action treatment.” 121 Nev. at 854, 124 P.3d at 542. In other words,
because constructional defect cases geﬁerally relate to mﬁlfipié properties
and often involve different types of damages, issues pertaining to
causation, defenses, and compensation are widely disparate and cannot be
determined through the use of genéralized proof. Id. at 855, 124 P.3d at
543. Instead, individual parties must substantiate their owh claims,
which typically renders class action certification inapproﬁriate. Id.

In sum, under the principles set forth in Shuette, if the claims
asserted by a homeowners’ association on behalf of its members involve
multiple defects that disparately affect individual units and the developer
objects to the association’s action, the district courf must analyze whether
the association may, in a representative capacity, properly bring the action
under NRCP 23. See Shuette, 121 Nev, at 856-57, 124 P.3d at 543-44. In
doing so, the district court must consider “whether the claims and various
theories of liability satisfy the requirements of numerosity, commonality,
typicality, adequacy, and, as in Shuette, whether ‘common questions of
law or fact predominate over individual questions,” or whether the action

satisfies one of the other two options set forth in NRCP 23(bh)."2 D.R.

2As noted in D.R. Horton, “in addition to considering whether
common questions of law or fact predominate over claims concerning
individual wunits, the district court, upon determining that the
prerequisites enumerated in NRCP 23(a) are satisfied, could also consider
whether the class action satisfies NRCP 23(b)(1) or (2).” 125 Nev. at ____
n4,  P3dat___ nd4d.

SurrEME COURT
OF
Nsvaoa

©) 19478 wEEH




Horton, 125 Nev.at __, _ P.3Bd at ___ {quoting Shuette, 121 Nev. at 850,
124 P.3d at 539); see also NRCP 23. If necessary, the district court may

grant conditional certification and reevaluate the action in light of any
problems that arise during or after discovery. See Shuette, 121 Nev. at

857-58, 124 P.3d at 544.

Here, High Noon alleged several causes of action against D.R.
Horton,® claiming, in part, that both the individual units and the common
areas of the community have various defects and deficiencies pertaining
to, for example, structure, electrical, plumbing, and roofing. Thérefore, in

accordance with the analysis set forth in D.R. Horton, we direct the

district court to review the claims asserted by High Noon tb determine
whether the claims conform to class action principles, and thus, whether

High Noon may file suit in' a representative capacity for constructional

3[n particular, High Noon alleged causes of action for breach of
implied and express warranties, breach of contract, and breach of
fiduciary duty.
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defects affecting individual units. Accordingly, we grant the petition and
direct the clerk of this court to issue a writ of mandamus instructing the

district court to conduct further proceedings consistent with this order.

It is so ORBERE‘D
/ e—&tm. M , Cd.

Hardesty

Paragulrre
/CQD u—a ,AS . d.

Douglas

J.
Cherry

J.

Vv

., ] J
Gibbons
QC/CW , .
Pickering

ce:  Hon. Susan Johnson, District Judge
Quon Bruce Christensen Law Firm
Wood, Smith, Henning & Berman, L1L.P
Eighth District Court Clerk
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Petitioner, High Noon at Arlington Ranch Homeowners Association (“Associatioﬁ”),
pursuant to Nev. Const., Art. 6, § 4, NRS 34.320 or NRS 34.160, and NRAP 21, requests this
Court to issue a writ of prohibition or mandamus. The Association respectfully submits Vits
Petition requesting this Court order Respondents, the Eighth Judicial District of the State of _
Nevada and the Honorable Susan H. Johnson, to rule that the Association has standing to bring
claims for construction defects located in individual condominium units. The presént

controversy raises urgent matters of public interest. Principles of sound judicial economy and

~ administration favor the granting of the instant petition.

L. SUMMARY OF THE ISSUE & CONCLUSION
A. ISSUE: Whether Nevada should be the only Uniform Commeon Interest
Ownership Act (“UCIOA”) jurisdiction to deny homeowner associations
standing to bring claims for construction defects located in individual units

and thereby defy the plain language of the UCIOA, the express intent of its
drafters, Nevada and nationwide case law, and the Restatement (Third) of

Property?

B. CONCLUSION: No. This Court should overturn the lower court’s
decision and allow the Association standing to bring claims for construction
defects located within the individual units,

I INTRODUCTION

The Arlington Ranch Community consists of 342 attached residential units and common
areas located in Clark County, Nevada. The operative declaration for the community created a
common interest community governed by the Uniform Common-Interest Ownership Act
(“UCIOA™),

' High Noon at Arlington Ranch Homeowners Association (“Associatién”) on behalf of
itself and its members, served its NRS 40.645 Notice of Construction Defects on Real Party in
Interest, D.R. Horton, Inc. (“D.R. Horton™) on January 19, 2008. The Association sent the
Notice as the result of severe and pervasive community-wide construction defects. (See,
Petitioner’s Appendix [“PA™], Vol. I, Exh. 5, pp. 157-161; Vol. I-III, Exh. 5, pp. 246-738).
The Association also filed a Complaint against D.R. Horton on June 7, 2007, bringing causes of
actions primarily based on construction defects. (See, PA, Vol. 1, Exh. 4, pp. 13-24), The |

Association brings the lawsuit on behalf of the Association and its members. (See, id.) Certain

1
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construction defects for which Association seeks recovery are located inside the individual
“units” within the Arlington Ranch community.

The UCIQA expressly and unambiguously provides standing to the HOA to bring or
defend claims affecting the High Noon at Addington Ranch “common-interest community,” both
for the shared amenities and the residential buildings that together make up the
“comumon-interest community.” Contrary to the express language of the UCIOA, the District
Court ruled that an HOA may not maintain claims to remedy the construction defects of
individual units. Such drastic lixﬁitati,on on the authority of HOAs contravenes the plain
language of the UCIOA and eviscerates its broad purpose to empower HOAs to protect the
entire community — including the most important part of that community — the buildings where
owners live. '

The lower court’s ruling also contradicts the express intent bf the drafters of the -
Uniform Act, stating: “This Act makes clear that the association can sue or defend suits even
though the suit may involve only units -as to which the association itself has no ownership
interest.” Consistent with the plain language éf the statute and the intent of its draffers, several
Nevada District Courts have ruled that HOAs have standing under NRS 116.3102(1)(d) to
pursue construction defect claims affecting the individual units of a common-interest
community. In addition, every court in the nation with a similar statute considering the
question of HOA standing found that HOAs have the power to bring claims affecting the entire
common-interest community, including individual units. Consistent with the broad scope of
NRS 116.3102(1)(d), the Declaration of Covenants, Conditions & Restrictions and Reservation
of Easements for High Noon at Arlington Ranch (“CC&Rs™) (PA, Vel. IV, Exh. 6, pp. 755-
848), drafted by D.R. Horton, contain no limitation on the HOA’s authority to bring
construction defect claims affecting the individual units.

In contravention of the foregoing, D.R. Horton filed a motion for partial surnmary
judgment claiming that the Association does not have standing to bring claims for construction
defects located within the community’s “units.” (See, PA, Vol. I-11L, Exh. 5, pp. -25-738). The
Association opposed the motion (PA, Vel. 11I-V, Exh. 6, pp. 739-1081) and D.R. Horton filed

2
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its reply (PA, Vol. V, Exh. 7, pp. 1082-1098).

Despite the clear language of the UCIOA, the official éommentary thereto, and the
holdings of every court considering the issue, the District Court manifestly abused its discretion
and found that the Association could not bring claims for constructional defects located within
the community’s units (PA, Vol. V, Exh. 8, pp. 1099-1113). |
ill. STATEMENT OF RELIEYF SOUGHT

The Association seeks a writ of prohibition or mandamus diredting Respondent District
Court to vacate its order denying homeowner associations standing to bring claims for |
construction defects located in individual condorrﬂnium units.

IV. REASONS WHY THE WRIT SHOULD ISSUE
A. The Importance of the Issues, the Need for Immediate Relief, and
Association’s Lack of Any Other Adeguate Remedy Warrant this Court’s
Exercise of its Original Jurisdiction
1.  Prohibition/Mandamus review is appropriate to consider the District
Court’s Order

Writs of mandamus have béen issue;i by this Court to control the arbitrary or capricious
abuses of discretion by the district courts. See, Marshall v. District Court, 836 P.2d 47,52
(Nev. 1992). A writ of mandamus compels a government body or official to perform a legally
mandated act. NRS 34.160; Digesti v. Third Judicial Dist. Court, 853 P.2d 118 (Nev. 1993).

A writ of prohibition, on the other hand, compels a government body or government official to
cease performing an act beyond its legal authority. NRS 34.320; State ex. rel. Tidval v. Eighth
Judicial ‘Disl'. Court, 539 P.2d 456 (Nev. 1975). Such extraordinary relief has been issued to |
resolve issues of standing in favor of a party seeking relief. See, e.g., State ex. rel. Listv.
Douglas County, 524 P.2d 1271 (Nev. 1974).

In this matter, extraordinary relief is warranted. The Association and its members have
been denied their statutory right to have their collective interests represented in a-single - ‘.
constructional defect action. If the District Court’s order stands, the Association and each of its
members will be forced to bring individual actions for the same reoccurring defects throughout

their community. The costs of the litigation will be enormous. The strain on judicial resources
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will be extraordinary. Many homeowners may not be aEIe to afford repreéentation or the
associated costs. Inconsistent resolutions throughout the homeowners’ claims are likely due to
the length and complexity of the competing efforts. Finally, many of the defects may never be
addressed due to units being abandoned as a result of economic hardship. In such cases, the
adjacent homeowners will suffer as defects cauéing water intrusion, mold, fire hazards and

community depreciation will go unaddressed even though they significantly impair their own

- safety, value and home enjoyment.

The substantial prejudice may only be avoided by this Court issuing a writ compelling
the District Court to .follow the plain language of NRS 116.3102(1)(d), the holdings of every
other jurisdiction addressing this standing issue, the Restatement ( Third) of Property, and the
official commentary of the Uniform Cbmmon Interest Ownership Act. Relief from an appeal
will not rectify the substantial prejudice that the Association must first endure under the District
Court’s order. . .
| 2. Nevada District Courts have held that NRS 116.3012(1)(d) grants

standing to an HOA to pursue claims arising from individual

residences

Several Nevada District Courts have ruled that HOAs have standing under NRS'
116.3102(1)(d} to pursue construction defect claims affecting the individual units and common
elements of a common-interest community. {See, e. g, PA, Vol. 1, Exh. 2, pp. 5-8; PA, Vol. 1,
Exh. 3, pp. 9-12; PA, Vol. I, Exh. 1, pp. 1-4; and PA; Vol. V, Exh. 9, pp. 1114-1118). Itis
respectfully submitted that this Court exercise its discretion and accept the petition to resolve
the contrasting-decisions of the lower courts.

B. lThe District Court Abused its Discretion in Denying the Association’s

Standing

As set forth below, the District Court has abused its discretion. It strayed from the plain
language of NRS 116.3102(1)(d). It dismissed the well-reasoned, thorough and consistent |
analysis of other jurisdictions confronting the same standing issue. The District Court placed
its arbitrary interpretation of NRS 116 ahead of that reached by the Restatement (Third) of
Property. Finally, this Court has compelled Nevada courts to look to the official commentary of

4
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a modei act when interpreting a statute’s meaning. The District Céurt, howevér, arbitrarily and
capriciously ignored the official commentary of the Uniform Common Interest Owﬁership Act.
This Court should issue the extraordinary relief requested.
V. ARGUMENT
A. The UCIOA Expressly Authorizes an HOA to Bring or Defend All Claims
Affecting the Common-Interest Community, Including Those Impacting
Individual Units

The Nevada Supreme Court “has consistently held that when there is no amBiguity ina
statute, there is no opportunity for judicial construction, and the law must be followed unless it
yields an absurd result.” Diamond v. Swick, 28 P.3d 1087, 1089 (Nev. 2001). “When “the
words of the statute have a definite and ordinary meaning, this court will not look beyond the
plain language of the statute, unless it is clear that this meaning was not intended.”” Harris
Assocs. v. Clark Cty. Sch. Dist., 81 P.3d 532, 534 (Nev. 2003).

The Nevada Legislature has expressly and unambiguously granted homeowner
associations standing to bring or defend claims on behalf of its homeowners for any and all
matters impacting the common-interest community. Specifically, NRS 116.3102(1)(d) states:

. .. an association may . . . {iJnstitute, defend or intervene in.
litigation or administrative proceedings in its own name on behalf

of itself or two or more units’ owners on matters affecting the
common-interest community.

kil

The UCIOA explicitly includes individual “units” as part of the “common-interest community,
stating: ““Unit’ means a physical portion of the common-interest community designafed for
separate ownership or occupancy . . ..” NRS 116.093 (emphasis added).

Were there any doubt that a “common-interest community” means precisely what the
statute states, i.¢., the entire residential “community” including the “units,” the UCIOA defines
“common-interest community” as: |

real estate with respect to which a person, by virtue of his
ghv;?znmgip of a unit, is obligated to pay for real estate other than

NRS 116.021. Thus, to constitute a “common-interest community,” the owners of the

individual residences must simply have an obligation to pay dues to the association for “real
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estate other than™ his or her individual residence. Such other “real estate” may include a pool,
cdmmon grounds, streets, clubhouse, parking lots, sidewalks and all other real estate owned by
the association.

Nevada’s statutory provisions thus explicitly and unambiguously empower associations
to bring or defend claims affecting the buildings and individual units occupied by owners.
Even if the statutory language were not so clear and explicit, the drafters of the Uniform Act
have clearly stated their intent that associations have such authority.

This Act makes clear that the association can sue or defend suits even though the suit
may involve only units as to which the association itself has no ownership interest. Comment 3
to UCIOA § 3-102(a)(4), 7 ULA 96 (1982). A court must accept the intent of the drafters of a
uniform act as the Legislature’s intent when it adopts a uniform actd See, Beazer Homes
Nevada, Inc. v. Eighth Judicial District Court, 97 P.3d 1132, 1137 (Nev. 2004); Harris Assocs.
v. Clark Cty. Sch. Dist., 81 P.3d 532, 534 (Nev. 2003) (“if a statute ‘is ambiguous . . . the

Lab)

drafter’s intent ‘becomes the controlling factor in statutory construction’); see also, Hill v.
DeWitt, 54 P.3d 849, 860 (Colo. 2002) (a court should “accept the intent of the drafters of a
uniform law as that of the general assembly™).

The analysis thus should go no further. Not only is the UCIOA’s language explicit, but
the express intent of the Uniform Act’s drafters puts to rest any question regarding the intended
scope of an association’s authority to bring construction defect claims. This Court should |
overturn the lower court’s ruling and grant full standing to the Association in accordance with
the UCIOA.

B. Fundamental Rules of Statutory Construction Demonstrate the

Association’s Standing Over Thoese Claims Excluded by the District Court

“[N]o part of a statute [may] be rendered meaningless and its language ‘should not be
read to produce absurd or unreasonable results.”” D.R. Horton, Inc. v. Eighth Judicial Dist. Ct.,
168 P.3d 731, 738 (Nev. 2007). “[We ‘construe statutes to give meaning to all of their parts
and language, and this court will read each sentence, phrase, and word to render it meaningful

within the context of the purpose of the legislation.”™ Harris Assocs., 81 P.3d at 534.
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Alcourt may not imply a limitation that does not exist in the plain language of a statute.
See, Glenbrook Homeowners Assoc. Inc. v. Pettitt, 919 P.2d 1061, 1063 (Nev. 1996). In
Glenbrootk, the trial court granted summary judgment against an HOA finding that a statute did
not authorize it to exercise eminent domain. The Nevada Supreme Court reversed and stated:
“If the legislature had intended to limit the powér of eminent domain with respect to the
construction of byroads, it would have expressly done so.” Id. at 1063.

Disregarding the plain language of the UCIOA and the explicit intent of its draftefs, ‘
D.R. Horton argued that the term “common-interest community” as used in NRS
116.3102(1)(d) severely restricts the authority of associations to bring or defend claims to solely
the “common elements” of a common-interest community. There is nothing in the plain
language of NRS 116.3102(1)(d) to support the conclusion that the term “commoﬁ-interest
community” means solely “common elements” to the exclusion of residential “Units.” On the
contrary, the Legislature expressly included individual “units™ asa “portion of the
common-interest community . . ..” NRS 116.095.

In asserting that an association may only bring or defend claims affecting the limited,

“common elements” of a common-interest community, D.R. Horton thus argued that

“common-interest community” means exactly the same thing as “common elements.”
“Common elements,” however, is a defined term in the UCIOA meaning “all portions of the
common-interest community other than the units . . . .” NRS 116.017. Thus, “common
elements,” like “units,” is specifically defined as a portion of the greater “common-interest
community” thus negating D.R. Horton’s effort to read it to comprise the entire
common-interest community.

D.R. Horton also cited to the definition of unit boundaries, but regardless of the
boundary line, the components remain conclusively within the common interest community.

Were it the Legislature’s intention to limit an association’s right to institute litigation-on -
matters affecting only the common eliments of a common-interest community, it would have
used the term “comumon elements” instead of “cmmnoﬁ«interest community” in NRS

116.3102(1)(d). It did not and the Court may not rewrite the statutory language to create such a
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drastic limitation. See, Glenbrook Homeowners Assoc., 919 P.2d at 1063.

In addition, D.R. Horton’s view that the term “common-interest community” as used in

NRS 116.3102(1)Xd) actually means “common elements,” disregards that “common-interest

community” is used repeatedly in the UCIOA to mean the community at large, including the

individual units. See, Diamond, 28 P.3d at 1090 (“Other words or phrases used in the statute or

separate subsections of the statute can be reviewed to determine the meaning and purpose of the

statute.”). For example:

“Developmental rights” means the right to “[c]reate units, common elements or
limited common elements within a common-interest community.” NRS 116.039.

For “Leasehold common-interest communities,” the “number of units ina
common-interest community” must be disclosed. NRS 116.2106.

The declaration must state formulas if “units may be added to or withdrawn from
the common-interest community . . . .” NRS 116.2107.

A “Public offering statement” must include “The estimated number of units in
the common-interest community . . . .” NRS 116.4103(c).

A “Public offering statement” has different disclosure requirements “[ilf a

conunon-interest community [is] composed of not more than 12 units .. .
NRS 116.41035. '

*

The “Contents of declaration” must include the “name of every county in which
any part of the common-interest community is situated . . . .” NRS 116.2105(b).

The declaration “must be recorded in every county in which any portion of the
common-interest community is located . . . .7 'NRS 116.2101.

The “information statement” to purchasers must include the language: “When
you enter into a purchaser agreement to buy a home or unit in a common-interest
community . ...” NRS 116.41095. '

The defined term “common-interest community” cannot mean fundamentally different

' things depending on where it shows up in the UCIOA. Rather, it has one, and only one,

meaning — the “common-interest community” inciudes all the real estate within it, including the

individual units,

Recognizing that its interpretation is contrary to the plain language of NRS

116.3102(1¥Xd), D.R. Horton patently misconstrued the unambiguous definition of “common-

interest community.” As noted above, “common-interest community” means “real estate with

respect to which a person, by virtue of his ownership of a unit, is obligated to pay for real estate

8
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other than that unit.” NRS 116.021.

D.R. Horton asserted that the Legislature’s use of the language “obligated-to pay for real
estate other than the unit” somehow limits the term “common-interest community;’ to the few
common elements owned by the Association. D.R, Horton’s argument is nonsensical where the
words “obligated to pay for real estate other than the unit” are plainly and simply meant to |
describe a community where individual owners pay for the maintenance and use of commonly
owned real estate, i.e., a community pool, in addition to their individual unit. D.R. Horton also
ignored that the UCIOA explicitly includes individual “units” as part of the “common-interest
community,” stating: “’Unit’ means a physical portion of the common-interest community
designated for separate ownership or occupancy . .. .” NRS 116.093. .

Notably absent from D.R. Horton’s unfounded interpretation was any explanation how
its view squares with the drafters’ explicit statement that an “association can sue or defend'sﬁits
even though the suit may involve only units as to which the association itself has no ownership
interest.” Comment 3 to UCIOA § 3-102(a)(4), 7 ULA 96 (1982). Evenif NRS 116.3102(1)(d)
could be viewed as ambiguous, which it plainly is not, the rule that a legislative body adopts the
interpretation given the uniform law by its drafters negates D.R. Hortont’s interpretation. See,
Harris Assocs., 81 P.3d at 534 (;‘if a statute ‘is ambiguous . . . the dfaﬁer’s intent “becomes the
controlling factor in statutory construction™). |

D.R. Horton’s interpretation contradicts the express provisions of the UCIOA and
eviscerates an as.'sociation’s ability to protect the most important part of a “common-interest
community” - the buildings where owners reside. As the Legislature made absolutely clear, as
long as a matter affects the “common-interest community,” an association has the power to
“[i]nstitute, defend or intervene in litigation or administrative proceedings” — including those .
maftters impacting individual units. NRS 116.3102(1){(d). The District Court’s Order should not -
stand. '

1
1
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C. Every Jurisdiction Adopting the UCIOA Holds that HOAs Have Standing
to Bring Claims Affecting to Individual Residences

Nevada’s Chapter 116 is an implementation of the Uniform Common Interest
Cwnership Act.. Nevada courts are under a legislative mandate to apply and co*tme the
provisions of NRS Chapter 116 “so as to effectuate its géneral purpose to make uniform the law
with respect to the subject of this chapier among states enacting it.” NRS 116.1109(2). The
same UCIOA has been adopte'd in multiple other jurisdictions and all other jurisdictions
recognize that the express langnhage of the UCIOA authorizes HOAs to bring construction defect
claims for entire common-interest community — inchuding indiiridlial residences.’'

1. Colorado’s UCIOA is materially identical to Nevada’s UCIOA and
its decisions are instructive

Colorado’s UCIOA includes language identical to Nevada’s 116.3102(1)(d) and states -
that an association may: “[i]nstifute, defend, or intervene in litigation or administrative
proceedings in its own name on behalf of itself or two or more unit owners on matters affecting
the common interest community.” CRS § 38-33.3-101. Likewise, Colorado and Nevada’s
definition of “common-interest community” are materially indistinguishable. Colorado defines
“common interest community” as: “real estate described in a declaration with respecf to which
a person, by virtue or such person’s ownership of a unit, is obligated to pay for real estate taxes,
mmsurance premiums, maintenance, or improvement of other real estate described ina
declaration.” Id. at § 38-33.3-103. Both definitions simply require that to be a “common
interest community” the owner of a unit must also pay for common property other than his unit.

Yacht Club II Homeowners Ass’n, Inc. v. A.C. is highly instructive here because it
involves virtually identical language found in Colerado’s version of the Uniform Common

Interest Ownership Act. Yacht Club II Homeowners Ass'n, Inc. v. 4.C., 94.P.3d'1177 (Colo.

' Besides Nevada, five other jurisdictions have adopted the Uniform Common Interest
Ownership Act. These jurisdictions are: Alaska (Alaska Stat. §§ 34.08.010 to 34.08.995); Colorado
(CRS §§ 38-33.3-101 to 38-33.3-319); Connecticut (Conn. Gen. Stat. §§ 47-200 et seq.); Minnesota
(Minn. Stat. Ann. §§ 515B.1-101 to 515B.4-118); and West Virginia (W. Va. Code §§ 36B-1-101 to
36B-4-120).

10
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App. 2003). In Yacht Club II, the defendant builder asserted that “the CCIOA does not confe‘r
standing upon the HOA to raise damage claims related to individual units.” Jd at 1179. The
builder, like D.R. Horton here, argued that “[c]laims of that nature are not . . . ‘matters affecting
the common interest community.”” Jd. The Court rejected the builder’s arguments and held |
“the trial court erred in ruling that the HOA lacked standing to assert damage claims for
construction defects to numerous individual townhome units.” Jd.
To reéch its holding, the Yacht Club II court engaged in a comprehensive statutory
analysis. It began by finding that “[u]nder the CCIOA, individual units are a part of the
‘common interest community.”” Id. (defining “unit™ as “a physical portion of the common
interest community which is designated for separate ownership or occupépcy and the boundaries
of which are described in or determined from the declaration”). Nevada’s UCIOA has the
identical definition of “Unit.” NRS 116.095. Based on language identical to that found in
Nevada’s UCIOA, the Colorado Court ruled: |
Recognizing the underlying purpose of [the Act], giving the
phrase “common interest community™ the meaning ascribed to it
by [the Act] and realizing that an exception should not be read
into a statute that its plain language does not suggest, warrant, or
mandate, we conclude that [the Act] confers standing upon
associations to pursue damage claims on behalf of two or more
unit owners with respect to matters affecting their individual
units.

Yacht Club II, 94 P.3d at 1180.

In reaching its conclusion, the Colorado Court also relied on the Uniform Act’s drafters
“whose stated purpose waé to make ‘clear that the association can sue or defend suits even
though the suit may involve only units as to which the association itself has no ownership
interest.”” Id., citing, UCIOA § 3-102, cmt. 3.

Another division of the Colorado Court of Appeals reached the same conclusion and
held that “the CCIOA’s plain language including individual units in the common interest
community and Yacht Club II make clear that the Association has standing to assert claims of

individual unit owners.” Heritage Village Owners Ass'n Inc. v. Golden Heritage Investors,

Ltd., 89 P.3d 513, 515 (Colo. App. 2004). The Heritage court also rejected the builder’s

11
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reliance on its CC&Rs that imposed maintenance duties on the individual owners for items
within their units, holding that such provisions “have no bearing on the Association’s standing
under the CCIOA.” Id.

" The standing provision of Connecticut’s Cominon Interest Ownership Act also is

identical to Nevada’s NRS 116.3102(1)(d). It likewise states than an HOA has the right to

institute litigation “on behalf of itself or two or more unit owners on matters affecting the

common interest community.” Winthrop House Association, Inc. v. Brookside Elm, Ltd., 451
F. Supp. 2d 336, 340 (D. Conn. 2005) (quoting Conn. Gen. Stat. § 47-244(a)(4)). The federal
district court in Winthrop held that an HOA enjoyed broad standing to sue a developer for

construction defects in the common elements and the units. Jd. at 341. The Winthrop court

noted that any other conclusion regarding the construction of the broad standing conferred by

the Connecticut statute would amount to “judicial legislation” by adding an exception to the
statute that was not intended by the Connecticut legislature when it adopted the Uniform
Common Interest Ownership Act. Jd. |

Consistent with all case law on the subject, the Restatement (Third) of Property likewise
recognizes that an HOA has standing to sue for defects to property for which it has no
ownership interest, including individually owned units. Section 6.11 states:

Except as limited by statute or the governing documents, the
association has tI}e power to institute, de_fend, orintervene in
litigation or administrative proceedings in its own name, on behalf
of itself, or on behalf of member property owners in a
common-interest community on matters affecting the community.

Comment “2.” to Section 6.11 explains that “[t]he rule stated in this section . . . makes
clear that an association may sue or defend suits even though the suit involves only property in
which the association has no ownership interest.” Restatement § 6.11 includes the following
illustration: |

' Association sues developer over damage to common areas and
individually owned units resulting from construction defects. . . .
The association includes claims for damage to individual units as
well as for damage to the common areas. The association has

standing to do so.
Id. (emphasis added). Like NRS 116.3102(1)(d), Section 6.11 is modeled on UCIOA

12
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§ 3-102(a)(4). See, Restatement (Third) of Property § 6.11, cmt. a.
| This Court should not stray from the well-established common law established by other
Jurisdictions adopting the UCIOA. The District Court below should have followed suit.

haral

2. All other states to consider HOA standing have concluded that an
HOA has authority to bring claims affecting individual residences
The following states have adopted the Uniform Condomihium Acf whose standing
provisions are materially indistinguishable from the UCIOA. All conclude that HOAs have the
authority to bring claims on behalf of individual residences.

" In Milton v. Council of Unit' Owners of Bentley Place, 729 A.2d 981 (Md. App. 1999),
the homeowners association sought damages from the developer for construction defects in the -
common areas and in the plumbing and HVAC systems in many of thé individual residences.
There, as here, the developer disputed the standing of the association to recover for defects in
the individual units. The language before the couﬁ of appeals was virtually identical to NRS
116.3102(1)(d). It stated that the association has the power “[t]o sue and be sued, complain and
defend, or intervene in litigation or administrative proceedings in its own name on behalf of
itself or two or more unit owners on matters affecting the condominium.” Id. at 989. The court
held that the association “could sue on behalf of the unit owners for claims based on the
plumbing and HVAC defects that were common to many individual units at Bentley Place.” Id.
at 990.

The Utah Supreme Court analyzed statutory provisions indistinguishable from Nevada’s,
The Couft likewise concluded that the HOA had statutory authority “to sue with respect to any
cause of action relating to the common areas and facilities or more than one unit.” Brickyard
Homeowners’ Assoc. Management Committee v. Gibbons Realty Co., 668 P.2d 535, 542 (Utah
1983). As here, the homeowners association in Brickyard sued for construction defects
occurring in the common areas and the individually owned units. Id.

All other jurisdictions to consider the question of Association’s standing to bring claims
for defects in individual units have answered the question in the affirmative. See, e. g,dss’nof

Unit Owners of Bridgeview Condos. v. Dunning, 69 P.3d 788, 798 (Or. App. 2003) (finding

13
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association had standing to bring claims for construction defects in individual units); Sandy -
Creek Condo. Assoc. v. Stolt and Egner, Inc., 642 N.E2d 171, 176 (Ill. App. 1994) (finding ﬁxat
association enjoys standing to sue on behalf of individual unit owners for fraudulent |
misrepresentation by builder and developer that buildings werc constructed in compliance with
building codes and in a good and workmanlike manner). This Court should remain consistent
with every other jurisdiction examining similar statutes to NRS Chapter 116.
b. The CC&Rs Drafted by D.R. Horton Likewise Establish that the HOA Has
Autbority to Bring Claims for Construction Defects Beyond the “Common
Elements”
1. The CC&RS define the common-interest community as the entirety of
High Noon at Arlington Ranch

The developers of “conunon-interest communities,” such as D.R. Horton, draﬁ the
CC&Rs. They define the rights and responsibilities of the homeowners association and the
future owners of residences. Future homeowners have no say in the content of the CC&Rs:.

The CC&Rs here charge the Association with the duty and responsibility of preserving
the community’s beauty, desirability and property values. (See, PA, Vol. IV, Exh. 6, pp. 755-
848 at { L.) The CC&Rs recognize that the Association generally has the power “to do any and
all _things .. - which are necessary or proper, in operating for the peace, health, comfort, safety
and general welfare of its Members, including any applicable powers set forth in NRS
§ 116.3012, subject only to the limitations upon the exercise of such powers as are expressly set
forth in the Governing Documents, or in any applicable provision of NRS Chapter 116.” (/d. at |
§32).

Contrary to its Iitigatiqn position that “common-interest community” actually means
only “common elements,” D.R. Horton’s CC&Rs leave no doubt that the “common-interest
community” means the entirety of High Noon at Arlington Ranch. In the CC&Rs, a “Unit”
meéns“that residential portion of this Community to be separately owned by each Owner ... .
(/d. at § 1.73) Thus, the term “common-interest community” in both NRS 116 and the CC&Rs
mean precisely the same thing — the entire High Noon at Arlington Ranch “Community” - the

individual “Units,” the “Exclusive Use Areas,” and the “Common Elements.”

14
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There is nothing in the CC&Rs limiting the High Noon at Arlington Ranch
“common-interest community” to only the “common elements,” or excluding the residential
units from the “community.” There likewise is no statement anywhere in the CC&Rs that
remotely divests the Association of authority to bring claims to remedy construction defects in
individual units. This Court should prevent the lower court from inserting such drastic
hmitation from the CC&Rs — particularly where such limitation directly conflicts with the
Legislature’s express authorization for HOAs to have the power to bring or defend claims
affecting the entire community-interest community.

2. Tlie CC&Rs grant the Association the right to repair individual units

D.R. Horton has argued that because owners have certain obligations to maintain their

units, the Association is somehow divested of its right to bring claims to remedy construction

_defects in (or outside) of the Unifs. Such argument has been squarely rejected by the Colorado

Court of Appeals when considering identical provisions of its Uniform Act, stating that such
maintenance duties “have no bearing on the Association’s standing under the CCIOA.”
Heritage Village Owners Ass’n Inc. v. Golden Heritage Investors, Ltd., 89 P.3d 513, 515 (Colo.
App. 2004). Moreover, the Herii‘age Village court recognized that even if a conflict existed,
“the CCIOA prevails over any inconsistent provision in the Declération.” Id.

Nevada’s UCIOA contains the identical conflict resolution language, stating: “In the |
event of a conflict Between the provisions of the declaration and the bylaws, the declaration
prevails except to the extent the declaration is inconsistent with this chapter.” NRS
116.2103(3). Thus, even if the maintenance duties of the CC&Rs created a conflict with the
standing provision of the UCIOA (which they do not), the UCIOA prevails.

D.R. Horton’s reliance on the maintenance obligations of owners to limit the powers of
the HOA also is misplaced because the CC&Rs expressly grant the Association i:he right to enter
individual Units to correct “unsafe,” “unsightly,” “unattractive,” or-“dangerous” conditions: |
i
1
7
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9. If any Owner shall permit any Improvement . . . to fall into
disrepair or to become unsafe, or unsightly, or otherwise to violate
this Declaration, the Board shall have the right to seek any
remedies at faw or in equity the Association may have. In
addition, the Board shall have the right, but not the duty, . . . to
enter upon such Unit and/or Limited Common Element to make
such repairs or to perform such maintenance . . . .
(PA, Vol. Vol. IV, Exh. 6, pp. 755-848 at § 9.3). |

D.R. Horton’s own CC&Rs thus are entirely consistent with the UCIOA’s granf of
authority .for the HOA to bring or defend claims involving the residential buildings and
mdividual units. The fact that the residences have zero lot lines Tabricated into the CC&Rs does
not shield the defects from affecting the co:h:mon interest community.

The need for homeowners associations to be able to bring or defend claims impacting
residential units is also evident in the present housing market. This has resulted in some
residential units being abandoned by owners or foreclosed on by lending institutions. If there is
no viable owner of a unit due to abandonment or foreclosure, or if an owner refuses to seek a
remedy, the Association must be able to take action to ensure that the individual residence does
not negatively impact the community. This is particularly true where, as here, there are multiple
units in a single building sharing walls, floors, roofs, foundations, plumbing, and electrical |
systems. If plumbing in an upper unit is defective and causes leaks to the unit below, the
homeowners association must have the right to bring claims against the developer to fix the
problem for the benefit of all owners in the building and the community. Or, if a firewall shared
between two units is defective, the homeowners association must have the right to bring claims
to repair both sides of the firewall.

‘One of the fundamental reasons individuals choose to liveina “common-interest
community” is precisely because an HOA has the duty to maintain the integrity and value of the
community. Should one or more units face serious construction defects that harm its value, the
HOA must be able to act to correct the defects to protect the value of the surrounding residences
and the community. To eliminate the HOA’s ability to protect the most essential part of the

community - the residences where people live — would eviscerate the fundamental purpose of an

HOA in a “common-interest community.”
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The experts in this matter have identified pervasive defects that plague High Noon at 7
Arlington Ranch. These defects not only affect the unit in which the defect is situated, but they
also threaten the life, safety and property values of adjacent and nearby unit owners with water
intrusion, electrocution, {ire and a less desirable place to live. (See, PA, Vol I, Exh. 5, pp. 157- ('
161; Vol. I-1HI, Exh. 5, pp. 246-738). Construction defects, wherever they may occur within
the common-interest community, negatively affect the property values, safety, attractiveness and
desirability of High Noon at Arlington Ranch. D.R. Horton’s interpretation of the. UCIOA, and '
its CC&Rs, eliminates the ability of the Association to carry out its ﬁmdamental purpose. This
is yet another reason the lower court must be overturned.

3. A developer does not ﬁave the power to diéiate the scope of NRS
116.3102(1Xd)

D.R. Horton drafted the CC&Rs for High Noon at Arlington Ranch to diasticéily
minimize the “common elements” of the community. Under its interpretation of NRS
116.3102(1)(d), the rights of the Association to bring or defend claims has been extraordinarily
diminished.

Under D.R. Horton’s view, because it has shifted to each individual owner, the duty to
maintain and repair the foundation, footings and roof of a building it shares with other owners, it |
has divested the Association of authority to bring claims for building defects. As a practical
matter, must all owners collectively bring claims if the foundation of their building cracks and
sinks, or if the roof leaks? Or, may one owner bring claims for all owners? Even if a single
owner could bring a claim for other owners, it would be extremely difficult for a single owner to
foot the cost of such litigation over shared defects impacting a building as a whole. Moreover,

the manner in which any recovery is spent creates a multitude of issues amongst the

~homeowners. Such burden is likely insurmountable for an individual owner and D.R. Horton’s

inteipretation thus insulates it from the most serious defect claims.
D.R. Horton’s interpretation of NRS 116.3102(1)(d) to limit an HOA’s standing to
“common elements™thus results in granting a developer with authority fo dictate the scope of

the UCIOA by how it defines “common elements” in CC&Rs that it drafts. The Legislature
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does not intend to give a party, to whom its legislation regulates, the unfettefed abilify to define
the scope of the regulation. This Court should reject D.R. Horton’s attempt to usurp the
authority of Legislature and to grant itself the power to define those claims that the HOA may
bring against it. | |

E. D.R. Horton May Not Challenge the Association’s Standing

The lower court should not even have considered D.R. Horion’s Motion for partial

summary judgment because D.R. Horton lacks standing to raise the issue of Association’s .

- standing. Although most often applied to claims, the standing réquirement applies equally to

defenses and precludes a defendant from invoking a defense meant for the protection of another.
See, e.g., In re Noblit, 72 .3d 757, 759 (9th Cir. 1995) (transferees lacked standing to raise
debtor’s homestead exemption as defense to bankruptcy trustee’s proceeding to recover
preferential transfer of proceeds from homestead’s sale); In re Estate of D ’Agbsto, 139 P.ﬁ_d
1125, 1130-31 {(Wash. 2006) (in probate proceedings, deceased insured’s estate lacked standing
to challenge beneficiaries’ insurable interest under insured’s life insurance policy, only insurer
could raise defense of lack of insurable interest). Below, D.R. Horton attempted to raise the
standing defense for the supposed protection of the homeowners. Only High Noon at Arlington
Ranch owners have standing to raise this issue.

“Condominium unit owners comprise a little democratic sub society[.]” Hidden
Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. App. 1975). This democracy is
evident in NRS Chapter 116 which provides, in effect, for voter referendums on a variety of
topics. Among these is litigation: an owners® association inay not commence, or in certain
instances maintain, a civil suit without a vote of unit owners.

NRS Chapter 116 thus makes it the unit owners’ decision whether their association has
authority to maintain suit on their behalf. The statute makes it solely the decision of the owners
and their Board. their decision. NRS 116.31088(3) declares that “fn]o person other than a |
unit’s owner may request the dismissal of a civil action commenced by the association on the
ground that the association failed to comply with any provision of this section” (emphasis

added).

18 .
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Whether an owners’ association is authorized to represent individual owners is a
question whose answer has no effect on the rights of non-owners. In particular, non-owners
lack standing to challenge an owners’ association’s authority under NRS 116.3102(1)(d). This
conclusion is directly supported by the Restatement (Third) of Property {Servitudes) § 6.11
{2000), which states as follows:

Except as limited by statute or the governing documents, the

association has the power to institute, defend, or intervene in

litigation or administrative proceedings in its own name, on behalf

of itself, or on behalf of member property owners in a common

interest community on matters affecting the community.
And comment “a.” to Section 6.11 is directly on point here: “If either the members on behalf of
whom the association sues or the association meets normal standing requirements, the question
whether the association has the right to bring a suit on behalf of the members is an internal
question, which can be raised only by a member of the association.” It gives the following
example: |

Association sues developer over damage to common areas and

individually owned units resulting from construction defects.

Common areas ate owned by unit owners as tenants in common.

Association does not hold title to common property. Developer

moves to dismiss the complaint on the ground that Association

lacks standing. Developer is not a member of the association.

Developer’s motion should be denied because Association has

standing to sue on behalf of its members,
Restatement (Third) of Property § 6.11, Illus. 1. The lower court should not have even
considered D.R. Horton’s Motion.

K, The District Court Should Have Rejected D.R. Horton’s Other Arguments

1. D.R. Horton’s purported concern for individual owners was
misplaced

Under NRS Chapter 116, “the officers and members of the executive board are .
fiduciaries” who must act on behalf of all owners. NRS 116.3103(1). Each owner has the right-
to seek appropriate action against any person, including officers and members of the executive

board, who violate the provisions of NRS Chapter 116. See, NRS 116.745 to NRS 116.795.
Further, NRS 116.31088 provides, in pertinent part, that: “Except as otherwise provided in this

19
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subsection, the association may commence a civil action dnly upon a vote or written agreement
of the owners of units to which at least a majority of the votes of the members of the association
are allocated.”
Thus, a homeowners association must notonly actas a ﬁduciary'tc its 'memberé, but its
members also have authority to decide if a lawsuit is warranted.
2. Res judicata protecis a defendant builder from muitipie claims for
the same defects
Developers routinely argue against an association’s standing to bring construction defect
claims for individual residences because of purported concerns of multiple or inconsistent
judgments. This argument disregards the many instances in the law whgare there can be two or
more parties with standing to raise a claim for relief and that res judicata protects a defendant
from multiple judgments for the same injury.
| In Executive Management, Ltd. v. Ticor Title Ins. Co., 114 Nev. 323, 963 P.2d 465
(1998), the Court laid out the three i)ertinent elements for res judicata to apply: “1) the issue
decided in the prior litigation must be identical to the issue presented in the current action; 2)
the initial ruling must have been on the merits and have become final; and 3) the party égainst
whom the judgment is asserted mﬁst have been a party or in privity with a party to the prior‘
litigation.” Id. at 835. Applying the three elements here, if an association or an owner obiains a
judgment on a construction defect claim, the principles of res judicata would preclude the other
from litigating an identical claim because the association and owner are in privity with each
other.
In addition, D.R. Horton’s precise argument regarding the risk of multiple judgments
was considered and rejectéd by the Utah Supreme Court:
| If any unit owner represented here . . . subsequently seeks to raise
the same issues which are now advanced by the management
committee, res judicata would protect these defendants from that
subsequent litigation. Where the management acts as the legal
representative with respect to the claims here litigated, present and
successive owners asserting identical claims would be barred from

subjecting the defendants to multiple suits.

Brickyard Homeowners’ Assoc., 668 P.2d 535 at 541. The Brickyard court observed that “[ijn
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many cases the unit owners are best represented by the management committee since the
amount of damage suffered to each individual owner may not warrant the legal expense each

would incur in seeking redress.” Id. at 542. “In a nutshell, inasmuch as res judicata could be

relied upon in any subsequent action by the defendants, we see no basis for concem that they

will be exposed to multiple and incénsistent judgments.” Id.
VI. CONCLUSIGN

The Legislature made absolutely clear, as long as a matter affects the “cor'nmon»interest |
community,” a homeowners association has the power to “[i]nstitute, defend or intervene in
litigation or administrative proceedings” — including those matters impacting individual Units.
NRS 116.3102(1)(d). The Court should not read into NRS 116.3102(1)(d) 'a drastic limitation
that is not present in the statute and that is contrary to the explicit intent of its drafters. The
Association respectfully requests that this Court overturn the District Court and find that the

Association has standing to bring claims for all of the construction defects alleged in the action

below, :
Dated this _ﬁﬁay of November, 2008.
Respectfully submitted,
QUO CHRISTENSEN

NANSYQUON

Nevada Bar No. 6099

JASON W. BRUCE

Nevada Bar No. 6916 -

JAMES R. CHRISTENSEN
Nevada Bar No. 3861

2330 Paseo del Prado, Suite C-101
Las Vegas, NV 89102

(702) 942-1600
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CERTIFICATE OF COMPLIANCE
I hereby certlfy that I have read this appellate brief, and to the best of my knowledge,
information, and belief, it is not frivolous or interposed for any improper purpose. I further
certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular NRAP 28(e), which requires every assertion in the brief regarding matters in the
record to be supporied by a reference to the pagé of the transcript or appendix where the matter

relied on is to be found. I understand that I may be subject to sanctions in the event that the

accompanying brief is not in conformity with the Nevada Rules of Appellate Procedure.

DATED this | ia’aay of November, 2008.

Tames R. Christehser—
- Nevada Bar No. 3861
Attorneys for Petitioner
High Noon at Arlington Ranch Homeowners
Association
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listed below: ‘
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Regional Justice Center
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200 Lewis Avenue

Las Vegas, NV 89101

Joel D. Odou, Esqg. Attorneys for

Stephen N. Rosen, Esg. Real-Party-In-Interest

Wood, Smith, Henning & Berman LLP
7670 W Lake Mead Boulevard, Suite 250
Las Vegas, NV 89128
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Joel D, Odouy, Esq.

NeyadaBase o8

Nevada Bar No. 7468

Thomas E. Trojan, Esq.

Nevada Bar No. 6852

Stephen N. Rosen, Esg.

Nevada Bar, No. 10737

WooD, SMiTH, HENNING & BERMAN LLP

Las Vegas, Nevada 88128-6652
Attorneys for Defendant D.R. Horton

HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION, a
Nevada non-profit corporation, for itself
and for all others similarly situated,

Plaintiff,
V.

D.R. Horton, INC., a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESSES or
GOVERNMENTAL ENTITIES 1-100,
inclusive,

Defendant.

ORIGINAL

7670 West Lake Mead Boulevard, Suite 250

Department XXIi.
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DISTRIGT COURT
CLARK COUNTY, NEVADA

CASE NO.: A542616
DEPT NO.: XXI!

ORDER GRANTING D.R. HORTON'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT

D.R. Horton Inc.'s Motion for Partial Summary Judgment came on for

hearing on May, 27, 2008, before the Honorable Judge Susan Johnson in

Jason Bruce, Esq., of the Quon Bruce Christensen Law Firm, appeared on
behalf of Plaintiff, the High Noon at Arlington Ranch Homeowners' Association,
Joel D. Odou, Esg. and Stephen N. Rosen, Esg., of the law firm of Wood, Smith,
Henning & Berman LLP appeared on behalf of Defendant D.R. Horton, inc.

The Court, having considered the pleadings, supporting papers and
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arguments from counsel, hereby makes the following findings of material and

undisputed facts and legal determinations pursuant to NRCP 56(c):
undisputed facts and legal determinations pursuant to NRCP 56(c):

L
FINDINGS OF MATERIAL AND UNDISPUTED FACTS

1. The High Noon at Arlington Ranch consists of 342 townhomes in a

114-building development in Las Vegas, Nevada. Each town-home is a triplex
separate, freehold estate within the greater common-interest community called
High Noon at Arlington Ranch (the "Subject Property”).

2. The High Noon at Arlington Ranch Homeowners Association (the
"HOA") is a Nevada nonprofit corporation, which manages the High Noon at
Arlington Ranch condominium community.

3. As with any corporation, the HOA must follow the rules of its
governing documents. In this case those governing documents are the High Noon
at Arlington Ranch Covenants, Conditions and Restrictions (the "CC&Rs"),
attached as Exhibit "A" to the Moving Papers, and referenced by both parties.

4, On June 7, 2007, the HOA filed suit against D.R. Horton, inc., on
behalf of itself alleging causes of action entitied breach of warranty, breach of
contract and breach of fiduciary duty for alleged construction defects.

5. The HOA is seeking to recover damages in this action pursuant to
NRS Chapter 116.

6. Both parties to this motion agree that there are no material facts in
dispute (Opposition page 4, lines 8-10, Reply page 12, lines 8-9),

7. Pursuant to NRS Chapter 116, a homeowners association may only
bring suit in its own name on matters affecting the "common interest community.”
NRS 116.3102(1)(d).

8. Six months after commencing suit, on January 21, 2008, the HOA
sent a NRS 40.645 Notice to D.R. Horton alleging defects in both the common

areas and each of the 342 individual units at the Subject Property (hereinafter the

” LEGAL;5708-088/1083969.1 -2
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1 i "Chapter 40 Notice").
2 9. The boundaries of each individuallv owned unit. within the Subiect
2 U 9. The boundaries of each individually owned unit, within the Subject
3 || Property, is defined by Section 1.77 of the CC&Rs, which provides the following:
4 “Unit" or “Residential Unit” shalt mean that residential portion of this
Communtty to be separately owned by each Owner (as shown and
5 separately identified as such on the Plat), and shali include all
6 Improvements thereon. As set forth in the Plat, a Unit shall mean a
3-gimensional figure: (a) the horizontal boundaries of which are
7 delineated on the Plat and are intended to terminate at the extreme
outer limits of the Triplex Building envelope and include all roof
8 areas, eaves and overhangs, and {b) the vertical boundaries of
which are delineated on the Plat and are intended to extend from an
9 indefinite distance below the ground floor finished flooring elevation
10 to 50.00 feet above said ground floor finished fiooring, except in
those areas designated as Garage Components, which are detailed
11 on the Plat. Each Residential Unit shall be a separate freehoid estate
5 g (not owned in common with the other Owners of Units in the Module
s o 8 12 or Properties), as separately shown, numbered and designated in
% LY the Plat. Units shall include appurtenant Garage Components, and
u g %g 13 certain {presently, Units 2 and 3 in each Module), but not all Units
2Eabi  q4 shall include Yard Components. Declarant discloses that Declarant
Z s§§§ has no present intention for any Unit 1 in a Module to have any Yard
z ;%g%g 15 Component. The boundaries of each Unit are set forth in the Plat,
I.%ﬁg 5 and include the above-described area and all applicable
% el 16 Improvements within such area, which may include, without
izl ’gg T limitation, bearing walls, columns, floors, roofs, foundations, footings,
8 g @ 17 windows, central heating and other central services, pipes, ducts,
2 = 18 flues, conduits, wires and other utility instailations.
19 .
10.  Pursuant to the CC&Rs Section 9.3, the individual unit owners
20
21 are solely responsible for the maintenance and repair of items within their
0% individua! units.
23 11.  Section 9.3 of the CC&Rs provides in pertinent part as
24 |i follows:
25 Section 9.3 Maintenance and Repair Obligations of Owners: It
26 shall be the duty of each Owner, at his or her sole cost and expense,
subject to the provisions of this Declaration requiring ARC approval,
27 to maintain, repair, replace and restore all Improvements located on
his or her Unit, the Unit itself, and any Exciusive Use Area pertaining
28 to his or her Unit, in a neat, sanitary and attractive condition, except

LEGAL:5708-088/1083869.1 -3~
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for any areas expressly required to be maintained by the Asggneiation
under this Declaration... Without limiting the foregoing, ease:h Owner
228mch Owner

GhalrmE1IeasrAhn 2V IRAJOUMWIRG e toregoing, ea
shall be responsible for the followina. ==8en wner

(a) maintenance, repair, and/or replacement of all exte ajor walls
and all roof area of the Triplex Building (including the eXqeriors of
exterior walls of Yard Components) in which the Owner's L_jnit is
located, respectively appurtenant to said Unit, ...in conformny with
the original construction thereof; without limiting the foregc;ing
exterior painting of Triplex Buildings shall be the responsit:-imy’ of the
Owners of the Units in each Triplex Building, and if two (2) ¢ the
three (3) such Owners agree that such exterior painting is yequireqg
they shall have the right, following reasonable notice 10 thes thirg sych
Owners, to proceed with such painting and to require such third
Owner to equally or equitably share the cost of such painti ng.

(b) periodic painting, maintenance, repair, and/or replacemygnt of the
front doors to the Owner's Units, and Garage sectional roll—yp goors:

(c} annual inspection and repair or replacement of heat sergorg 55
originally installed in certain (but not necessarily all) of the Ownér's
unit;

(d) cleaning, maintenance, repair, and/or replacement oy any
and all plumbing fixtures, electrical fixtures, and/or appjiances
(whether "built-in" or free-standing, including, by way of examnle
and not of limitation: water heaters (and associated pang
furnaces, plumbing fixtures, lighting fixtures, refrigeratgyg
dishwashers, garbage disposals, microwave ovens, washe,rs, 'dryers

and ranges), within the Owner's Unit;

(e) cleaning, maintenance, painting and repair of the interioy of the
front door of the Owner's Unit; cleaning and maintenance of the
exterior of said front door, subject to the requirement that the exterior
appearance of such door shall not deviate from its external
appearance as originally installed by Declarant,

(f) cleaning, maintenance, repair, and/or replacement of 4

windows and window glass within or exclusively assogiated
with, the Owner's Unit, including the matal framésmd
exterior screens thereof, subject to the requirement that the
exterior appearance of such items shali not deviate from its gyternal

appearance as originally installed by Declarant,

(g) cleaning, and immediate, like-kind replacement of birneg. gyt
light bulbs, and broken light fixtures, with respect to the "cogepy
lights" at or near the front door of the Owner's Unit; in the eyent that
the Owner does not immediately accomplish his or her dutigg under

LEGAL:5708-088/1083969. 1 ot}
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this subsection (g), the Association shail have the rights set forth in
Section 9.1 (h), above.

section 9.1 (h), above,

(h) cleaning, maintenance, repair, and replacement of the HVAC,
located on an easement within the Common Elements, serving such
Owner's Unit exclusively (but not the concrete pad underneath such
HVAC), subject to the requirement that the appearance of such items
shall not deviate from their appearance as originally installed by
Declarant:

(i) maintenance, repair, and replacement of Garage remote openers,
subject to the requirement that any replacement therefor be
purchased by the Owner from the Association; and

(i) without limiting any of the foregoing: cleaning, maintenance,
repair, and replacement of the door opener and opening mechanism
located in the Owner's Garage (provided that any replacement door
opener shall be a "quiet drive" unit, at least as quiet as the unit
originally installed by Declarant), so as to reasonably minimize noise
related to or caused by an unserviced or improperly functioning
Garage door opener andfor opening mechanism.

{(Emphasis added).
12.  In this action, the HOA has made claims for the foliowing defects,
among other claims, in its Chapter 40 Notice:

Structural:

11.01 Wallboard system failure; cracking

11.02 Wallboard ceiling and wall stains

14.01 Floor sheathing is improperly fastened.

15.01 Shower enclosure system failure; stained framing.

E.1 Atthe termination points of aluminum wires in the panels, lack
of wire preparation and insufficient torque tightness of conductors.

E.2 The load center is recessed and over cut into the wall space
beyond the code allowance.

E.3 The general quality of workmanship in the Electrical system

does not meet the code.

LEGAL.5708-088/1083969.1 -5-
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E.3.1 Debris in panel.

£.3.2 Vaaue directorv.
E.3.2 Vague directory.

E.3.3 Open knockouts.

E.3.4 Lower/upper hallway switches reversed (9460 Thunder Sky
103).

E.3.5 Zero Torque on neutral (8810 Horizon Wind 103).

E.3.6 Exhaust fan not flush.

E.3.7 Wall switch cover bent (8785 Traveling breeze 101).

E.3.8 Fitings are not fire-sealed at main pansl.

£.3.9 The outlet boxes in the fire-rated wall spaces are not iastailed‘
in a Code-approved assembly to assure fire-resistant integrity of the wali
space.

E.3.10The Ground Fault Circuit Interrupter outlet failed to trip within
the established thresholds.

E.4 The groundling electrode system is not effectively bonded
together. |

E.5 The cables were inadequately supported or not supported at
all.

E.6 NM cables are well within 6 ft. radius of attic access.

E.7 At the fire rated wall spaces or floor assemblies and the attic
access areas, the cables are running through fire rated walls or framing
members, in openings much greater than the conductor diameter.

E.8 The non-metallic cables in bored holes thru studs and framing
plates, and are within the restricted area specified by Code without the use
of required steel protection plates.

E.9 The boxes for wiring, devices and splices are required to be
flush to the finished surface.

E£.10 The outlet for the dishwasher and disposal cords has been

LEGAL:5708-08B/1083969.1 -6-
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placed in an area where it is now blocked by the finish installation of the

cabinets and plumbina.
cabinets and plumbing,

£.11 The required outlet along floor line is not present at wall
spaces.

E.13 The recessed lighting fixtures contain paint overspray.

E.14 The class 2 thermostat wires are a type PJ2, a non rated wire
for exposed use.

E.15 A/C disconnect is not sealed against the entry of washer

0w o ~N ;M w NN -

where the disconnéct is attached to the structure,

—
O

Plumbing:
P.1 3-wall fiberglass shower or combination bath/shower modules

— =
M -

have “in-wall” valves, spouts and shower arms, are not properly aligned or

13 adequately secured to the wall structure, the spout nipple and vaive

ey
FY

penetrations are not properly sealed.

P.2a The master tubs and Plan 102 shower pans lack support

Attomneys &t Law
TE0 WEST LAKE MEAL BOULEVARD, SUITE 250
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bedding materials; fixtures creak and pop when stepped upon.

LAS VEGAS, NEVADA 83128-6652
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P.2b The wainscot panel surrounds are not properly sealed.

WIOOD, SMITH, HENNING & BERMAN LiP

18 P.3 Toilets (a) are not securely mounted to the wood framed floors
19 and/or (b) closet bend grade siab penetrations are not sealed and/or the
20 closet ring is not secured to the floor.

21 P4  Water heaters are inadequately sized, lack sufficient capacity
22 and recovery rates to satisfy the hot water demands of the residence.

23 P.5  Water heater drip coliection pans discharge into a 2" pipe

24 nipple which is not integrated into the floor materials, the 2" line improperly
25 reduces down to 1" and pans’ tailpiece is not solidly connected to the

26 discharge pipe; and are undersized.

27 P.6  Water heater temperature and pressure relief valve discharge
28 lines contain corrugated connectors which fail to meet the valve's surface

LEGAL:5708-088/1083969.1 -7~
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WIOOD, SMITH, HENNING & BERMAN LLP

Attorneys al Law

7570 WEST LAKE MEAR BOULEVARD, SUITE 250

LAS VEGAS, NEVADA 89728-6852
TEEPHONE 702 2220628 ¢ pAxX 702 2536225
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temperature minimums and creates a reduction in the discharge pipe's size.

P.7 Water heater seismic restraint devices are either lackina ‘vee’
P.7  Water heater seismic restraint devices are either lacking ‘vee’

blocks or the devices are not installed.

P.8 Water heater shutoff valves and/or heater connections are
prematurely corroding/failing.

P.9  Water heater flues ("B" vent stack) lack appropriate materials
and fittings.

P.10 Washing machine utility box have hose bib water connections,
piped with plastic tubing, lack sufficient rotating resistive stability to permit
proper operation; and/or the support arms are backwards and the box is
set-back from the drywall's face; and/or are improperly located in the party
walls,

P.11 Washing machine drain pans are equipped with 1" undersized
outlets, do not provide complete drainage, laundry area wall/floor joints are
not sealed and are not curbed/dammed to contrel/direct surface water fiow
and piping does not discharge 1o the sanitary sewer.

P.12 Free-standing gas ranges are either lacking or have
improperly installed "anti-tip" bracket.

P.13 Dishwasher drain hoses from the air gap fo the disposer are
either kinked or trapped, thus lacking positive slope.

P.14 Pedestal lavs iocated in the 103 Guest Bathroom have interior
cleanouts that are inaccessible due to the lav's pedestal.

P.15 Individual unit water service laterals lack individual shut off
valves.

P.17 Pressure reducing valves installed on the interior surface of
the garage walls are vulnerable and exposed to mechanical injury.
Mechanical:

M.1  The refrigerant lines are not properly weatherproofed at the

LEGAL:5708-086/1083969.1 -8-
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“ * * . .

-

building line. Condensers are not secured to the pad.

M.2 FAUs sleepina on suspended anale iron hanaers lack
M.2 FAUs sleeping on suspended angle iron hangers lack

"securement” and anti-sway stabilizers.
13. It was not contested that each of the above defects is contained

within the private units owned by the individual, non-party homeowners.

n.
CONCLUSIONS OF LAW
1, Actions must be prosecuted in the name of the real party in interest,
NRCP 17(a).

W ~N 3 AW NN

O . %
e B 1+

2. The only express power by an HOA to bring suit on behalf of unit
owners is set forth in NRS 116.3102(1)(d), entitled "Powers of the HOA", which

provides that an HOA may "[institute, defend or intervene in litigation or

wd owd
E- U S

administrative proceedings in its own name on behalf of itself or two or more units’

ke
(@3]

owners on matters affecting the common-interest community.”

Y
[#3]

3. The definition of "common-interest community” pursuant to NRS

LAS VEGAS, NEVADA 89128-5852

TELEPHONE 702 2X2 0625 » Fax 702 2536225

-l
-.\I

116.021 is as foliows: “Common-interest community” means real estate with

WOQD, SMITH, HEMNING & BERMAN LLP
Attoreys ot Law
7670 WEST LAKE MEAD BOULEVARD, SUITE 250

—_
[o.¢]

respect to which a person, by virtue of his ownership of a unit, is obligated to pay

—
w

for real estate other than that unit. "Ownership of a unit” does not include holding

]
o

a leasehold interest of less than 20 years in a unit, including options to renew.”

[p
e

4, The definition of "common-interest community” as set forth in NRS
116.021 is different than the definition in the Colorado Statute, CRS 38-33.3-

[ I N
W N

103(8), as cited by the HOA in its Opposition to the present motion. Specifically,

e
S

CRS 38-33.3-103(8) does not include the phrase “other than that unit.” Because
NRS 116.021 is different than CSR 38-33 3-103(8), the Colorado cases cited in

NN
[+> B

the opposition purporting to define the Nevada statute are distinguishable.

N
~I

5. As the Nevada Supreme Court held in Albios v. Horizon

]
[es]

Communities., Inc., 132 P.3d 1022 (2006}, the Court will interpret a rule or statute

LEGAL:5708-088/1083969,1 -9-
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. ! * . .

-

in harmony with other rules or statutes, but will construe statutes such that no part

of the statute is rendered nuaatory or turned to mere surolusaae, id at 1028, As
of the statute is rendered nugatory or turned to mere surplusage. /d. at 1028. As

such, this Court finds that the legislature intended to have the words "other than
the unit" considered in any interpretation of NRS 116.021 and that the Nevada's
" legislature intended to limit the definition to exclude claims within the Unit.

6. As NRS 116.2102 defines unit boundaries, which includes the
phrase "[e]xcept as otherwise provided by the declaration," the definition of the

Unit Boundaries as found in Section 1.77 of the High Noon at Arlington Ranch

W ©® N 3 O s W NN

Homeowner's Association CC&Rs control.

-
o

7. Section 1.77 of the CC&Rs provides in pertinent part that each Unit

—
-

at Arlington Ranch includes a 3-dimensional figure: {a) the horizontal boundaries

—h
[

of which are delineated on the Plat and are intended to ferminate at the extreme

—
{2

outer limits of the Triplex Building envelope and include all roof areas, eaves and

Y
F-N

overhangs; and (b) the vertical boundaries of which are delineated on the Plat and

-
%

are intended to extend from an indefinite distance below the ground fioor finished

-
(22

flooring elevation to 50.00 feet above said ground floor finished flooring, except in

LAS VEGAS, NEVADA B9128-6852
TELEPHONE 702 2220825 + FAX 702 283 6225

17 || those areas designated as Garage Components, which are detailed on the Plat.

WIOOD, SMITH, HENNING & SERMAN LLP
Attomeys al Law
THI0 WEST LAKE MEAT BOULEVARD, SUITE 250

18 8. As the claims cited are the property of the individual unit owner, the
19 ﬂ CC&Rs do not confer the right or the duty upon the HOA to take these claims from
20 |{ the unit owners and pursue them in the name of the HOA. The right to pursue

21 || defect claims related to the units remains with the individual homeowners and

22 || these rights can not be taken away.

23 9. As the HOA is not empowered by either statute or the CC&Rs to

24 || pursue the Defects at Issue, the HOA cannot pursue construction defect claims for
25 || any item contained within the individual units, for which ownership rights belong
26 || solely to an individual homeowner.

27 10.  This court finds that the HOA only has standing to sue for defecis

28 {1 that are within the common interest community that are defined within the CC&R's.

LEGAL:5708-088/1083960.1 -10-
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nd ' . . .

—

.

ORDER AND JIDGMENT
ORDER AND JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

That Partial Summary Judgment is entered in favor of Defendant D.R,
Horton, Inc, and against the HOA, such that the HOA is precluded from pursuing
claims related to thefindivi

f -
DATED this day

units and/or owned by the individual unit owners.

QO W 00 ~N O G AW NN

B T
P N

Prepared and submitted by;
WOOD SMITH HENNING & BERMAN

A (s

ogl D, Odou, Esg.
Neivada Bar No. 7468
Thomas E. Trojan, Esq.
evada Bar No. 6852
Stephen N. Rosen, Esg.
Nevada Bar. No. 10737
7670 West Lake Mead Blvd., Suite 250
Las Vegas, Nevada 89128-6652
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LAS VEGAS, NEVADA 89128-6652
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TELEPHONE 702222 0625 + Fax 702 2536225
i
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—
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WOOD, SMITH, MENNING & BERMAN LILP
Attomeys af Law
TE70 WEST LAKE MEAD BOULEVARD, SLHTE 250
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® ORIGINAL ®

MOT

Joeii?. Qdou"Esq . @H@H% L
Joei D. Odou, Esq. N\ 6

Nevada Bar No. 7468 U L o por
Thomas E. Trojan, Esq.
Nevada Bar No, 6852 ,
Stephen N. Rosen, Esq. (‘ R "'i__-
Nevada Bar No. 10737 Co H_. Sou
WooD, SMITH, HENNING & BERMAN LLP = LOURT
7670 West Lake Mead Boulevard, Suite 250

Las Vegas, Nevada 89128-6652

—

Attorneys for Defendant D.R. HORTON, INC.

DISTRICT COURT
CLARK COUNTY, NEVADA

W @ ~N O B oW N

—
o

HIGH NOON AT ARLINGTON RANCH | CASE NO.: AB42616
HOMEOWNERS ASSOCIATION, a DEPT NO.: XXHl
Nevada non-profit corporation, for itself

e
—

—
(%3]

D.R. HORTON, INC., a Delawate
Corporation DQE INDIVIDUALS 1-100,
ROE BUSINESSES or
GOVERNMENTAL ENTITIES 1-100,
inclusive,

% 12 || and for all others similarly situated,

£ D.R. HORTON, INC.’S MOTION FOR
88 13 HOA, PARTIAL SUMMARY JUDGMENT

g v. DATE:

g TIME:

4

g

7670 WEST LAKE MIEAD BOULEVARD, SUATE 250
-
o

WOOD, SMITH, HENNING & BERMAN LLP
Attomeys at Law
TELEPHoNE 702 2220625 + £2x 702 3536225
—
N

ko
o o~

Defendant.

COMES NOW, Defendant D.R, HORTON, INC. ("D.R. Horton"), by and

o bring construction defect claims outside the "common interest community” as
25 || defined under the Uniform Common interest Ownership Act, NRS Chapter 116.
28011
270711
284111

LEGAL:5T08-088/1050761.1 -4-
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1 This Motion is based upon the pleadings and papers on file with the Court,
1 i his Motion is based upon the pleadings and papers on tile with the Court,
2 || the Memorandum of Points and Authorities, and any argument the Court may
3 || entertain at the time of the hearing of this matter.
4 DATED: April _\_, 2008 WOOD, SMITH, HENNING & BERMAN LLP
5 OL
By:
6 EL D-ODOU
7 evada Bar No. 7468
HOMAS E. TROJAN
8 evada Bar No. 6852
STEPHEN N. ROSEN
9 Nevada Bar No, 10737
10 7670 W. Lake Mead Bivd., Suite 250
Las Vegas, Nevada 89128-6652
. 11 Attorneys for D.R. HORTON, INC.
e I
z €8 12
: 288
® 58 13
gggﬁé
Z ‘ggé.ﬁ 14
S Sond
Biesy 15
i
= " g 16
© 83
8 § g 17
g F
18
19
20
21
22
23
24
25
28
27
28
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WOOD, SMITH, HENINING & BERMAN LLP

Altornéays at Law

7670 WEST LAKE MEAD BOULEVARD, SUITE 250

LAS VEGAS, NEVADA 891285652

tEsFHONE 70222200525 » rax TO2 2536225

UL .
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NOTICE OF MOTION

PLEASE TAKE NOTICE that Defendant will bring the foregoing MOTION

FOR PARTIAL SUMMARY JUDGMENT on for hearing on the 52/1 ; day of
30

, at the hour of ) s soon thereafter as counsel can

he heard,
DATED: April ___, 2008

WOOD, SMITH, HENNING & BERMAN LLP

v | M 0L

EL D. ODOU

vada Bar No. 7468

OMAS E. TROJAN

vada Bar No. 6852
STEPHEN N. ROSEN
Nevada Bar No. 10737
76870 W. Lake Mead Bivd., Suite 250
Las Vegas, Nevada 89128-6652
Attorneys for D.R. HORTON, INC.

MEMORANDUM OF POINTS AND AUTHORITIES
I. CASE SUMMARY

The subject of this litigation is a 342 unit condominium planned community
known as High Noon at Arlington Ranch, located on Arlington Ranch Blvd and
Blue Diamond Rd in Las Vegas. The instant matter involves a claim brought
pursuant to NRS 40.645, by the HOA. D.R. Horton is the developer of community.

Without even serving a NRS 40.465 Notice, the HOA filed a construction
defect complaint against D.R. Horton on June 7, 2007, asserting causes of action
for Breach of implied and Express Warranties (first and third causes of action),
Breach of Contract {second cause of action) and Breach of Fiduciary Duty (feurth
cause of action). The HOA then filed an ex parte motion to stay service of the
Complaint, stating that the HOA "will immediately serve Defendants with Notice of
Construction Defects pursuant to NRS 40.645." As Plaintiff's have not properly
complied with NRS 40.6462, Defendants have filed concurrently with this motion,

an Ex Parte Application for an Order Shortening time for an Order to Compel

LEGAL:5708-088/1059761.1 -3~
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WIOOD, SMITH, HENNING & BERMAN LLP

Attomenws at Law
FiB7Y WEST LAKE MEALD BOULEVARD, SUITE 250
LAS VEGAS, NEVADA 85128-5652
TELEFHONE TOZ2 2220025 + rax 702 2536225

-t

2
3
4
5
6
7
8
g

10
11
12
13
14

’. .

compliance with the same. Unfortunately, even if granted, this wili only provide
compliance with the same. uUntortunately, even it granted, this wiit only provide

Defendants partial refief, as significant issues exist over what claims the
Association has standing to assert, and therefore what claims should be
inspected. Accordingly, resolving both issues is critical for the Developer and the
Subcontractors, so that they can make meaningful responses under NRS 40,6472
to the Association.

The HOA's Complaint states that it has brought the suit "in its own name on
behalf of itself and all of the High Noon at Arlington Ranch Homeowners HOA unit
owners." Complaint at page 2, lines 18-19, Further, the HOA alleges that D.R,
Horton breached the express warranties made by D.R. Horton to the purchaser(s)
of each individual unit pursuant to NRS 116.4113. Complaint at page 8, line 8.

According to Nevada Revised Statutes, Chapter 116 of the Common
Interest Ownership Act, 2 homeowners' association has the power to bring suit in

its own name only "on matters affecting the 'common interest community.” NRS

15 1 116.3102(1)(d). In this case, the HOA has brought defect claims which are not

16
17
18
19
20
21
22
23
24
25
26
27
28

limited to.the common interest community. Instead, the HOA alleges defects
which are exclusively related to individual units for which only the unit owner
would having standing to pursue at {rial or release in a seftlement. For example,
the HOA is actually suing D.R. Horton to recover damages for unit owners' shower
enclosures, thermostat wiring, dishwasher outlets, toilets and tubs among other
things.

On January 21, 2008 (six months after filing suit), the HOA served a NRS
Chapter 40 Notice on D.R. Horton asserting a construction defect claims. After
receiving the Chapter 40 Notice, D.R. Horton requested access to inspect each
individual unit where these claims purported exist, to determine the nature and
extent of them and formulate a response under NRS 40.8472 as required by April
21, 2008. Unfortunately, counsel for the HOA has attempted {0 delay and make

this inspection process as expensive and time consuming as possibie. As set

LEGAL:5708-088/1059761.1 -4-
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. .

-

forth in D.R. Horton's Motion to Compel filed herewith, afier seven weeks since
TOrN IN .. HOMoN'S Moton 10 LOMpel THEd Nerewlitn, arner seven wWeeks since

D.R. Horton's request for compliance with NRS 40.6462, only about 1563 out of 342
of the homes have been made available for inspection’.

The overreaching by the HOA in its Notice by making claims for items for
which it has no standing is improper because repairs cannot occur without the
consent of the real parties in inferest (i.e., the unit owners who obviously do not
consent as they will not make their hames available for viewing), and more

importantly, repair offers under NRS 40.6272 and mediations and settiements

W O ~N D ;g b W N

under NRS 40.680 can not be effective where the HOA does not own the rights to

-
o

the unit specific claims. Adding to this train wreck is the fact that it appears that

—
—

Plaintiff's counsel has never even bothered to obtain Association members'

-
N

permission to pursue these private defect claims?,

awdh
[¥5

This Motion is to narrow this case to those defects that the HOA has a right

—
N

to bring, and to strike those defects which the HOA has no authority to assert

-
82}

under NRS Chapter 116. D.R. Horton respectiully requests that this Court rule on

LAS VEGAS, NEVADA 33128.5652
TELEPHONE TOZ 2229625 # Fax 702 2536225

-t
(e}

this Motion as soon as possible, so that it can determine which units to continue to

WOOD, SMITH, HENNING & BERMAN LiLP
Attorneys ot Law
——
‘4

FHI0 WEST LAKE MEAD BOULEVARD. SUITE 258

fry to inspect, and also confirm whether the HOA has the legal right to force NRS

ey
w0

Chapter 40 procedures on the homeowners.

Py
Lo

Further, this relief is critical before the commencement of repairs as D.R.

]
o

Horton can not enter property that the HOA does not own or control. As this relief

b2
-

is also a logical pre-condition to any trial on the merits, resolving the issue now,

I
3]

even if this case does not resoive, will save the Court and the parties time shouid

]
£

this case procged to trial,

N
I

 These inspections have been scheduled to make it as inconvenient and as expensive as possible
to the Developer and Subcontractors, with significant gaps of hours in between access to units.
?The CC & R's require, in section 5.3, a 2/3's Vole of the HOA of the Board to commence a lawsuit
such as the present one. Assuming that they did do so in this case, the Board then has to seek
approval from the membership 2t large, and 75% affirmative vote of the same is required to
proceed. Since the HOA sued before even providing D.R. Horlon with 2 NRS 40.645 Notice, this
provision could not have been complied with and D.R. Horton is informed and believes that it still
has not been complied with as of today's date. Obviously, the Association and/for its counse! feel
free to disregard the CC & R's when it suits them.

NN N
XL~ D on
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—

For all these reasons, D.R, Horton requests that the Court limit the scope of
For all tnese reasons, U.K. Horton requests that the Court imit the scope ot

—

defects that can be sought in this action by eliminating those defects outside the

standing of the HOA.
II. STATEMENT OF FACTS

1. High Noon at Arfington Ranch consists of 342 condominiums in a
114-building development in Las Vegas, Nevada. Each condominium is a
separate, freehold estate within the common-interest community cailed High Noon

at Arlington Ranch. A copy of the High Noon at Arfington Ranch Homeowners

© o O~ O s W N

CC&R’s Supplemental Declaration attached hereto as Exhibit "A” and incorporated

—_
o

herein by this reference.

—
=N

2. The HOA is a Nevada nonprofit corporation that manages the High

-
N

Noon at Arlington Ranch condominium community.

-
L]

3. The HOA filed suit against D.R. Horton on June 7, 2007, alleging

PN
-8

breach of warranty, breach of contract and breach of fiduciary duty for alleged

-
[$1)

construction defects. A copy of the Complaint is attached hereto as Exhibit "B"

—
<N

and incorporated herein by this reference.

LAS VEGAS, NEVADA 89128-8662
TELEPHONE 702 2220825 » rax 702 2536225

e §
~

VWOOD, SMITH, HENNING & BERMAN LLP
Attomeys at Eaw
7570 WEST LAKE MEAL BOULEVARD, SWITE 250

4, As established in Exhibit "B" the HOA is seeking to recover damages

-
ool

in this action pursuant to NRS Chapter 116.

-t
«©w

5. Pursuant to NRS Chapter 118, a homeowners association may only

N
[

bring suit in its own name on matters affecting the "common interest community.”

NRS 116.3102(1)(d).

BN N
|1 % S

8, Six months after commencing suit, on January 21, 2008, the HOA
sent a NRS 40.645 Notice to D.R. Horton alleging defects in both the common

NN
R 4

areas and each of the 342 individual units at the Subject Property (hereinafter the

N
(62

"Chapter 40 Notice"). Throughout the Chapter 40 Notice, counsel for the HOA

~2
[

asserts representation of all of the homeowners of the 342 individual hemes. A

N
-~

copy of the Notice is attached hereto as Exhibit "C" and incorporated herein by this

o
[»<}

reference.

LEGAL:5708-088/1058761.1 -G~
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—

7. As set forth in Exhibit "D" attached hereto, on February 20, 2008,
f. AS Se1Torth In EXnibit "L attached hereto, on repruary U, ZUUs,

e

counsel for D.R. Horton requested, pursuant to NRS 40.6462, access to each
individual unit to determine the nature and extent of the constructional defects .
alleged and the nature and extent of repairs that may be necessary.

8. For nearly two (2) weeks, the HOA continued to deny D.R. Horton's
request to inspect all units where defects are alleged. Instead, the HOA made
multiple excuses stating that the inspections were impractical and too costly.

8. On March 4, 2008, the HOA finally agreed to afford D.R. Horton their

@ o~ ®m e b W W

statutory right to inspect, and stated that it would "supply as many residents (sic.)

—
fev]

as possible for visual inspection beginning March 12, 2008." (Emphasis added)
(attached as Exhibit "E").

. S —
N -

10. D.R. Horton finally received a schedule from the HOA after 4.00 PM

-
(O

on March 11, 2008. Out of a total of 12 units per day requested by D.R. Horton

—
E-N

only the first day, March 12, 2008, had more than six (8) units scheduled. Only five

—
o

(5) units were scheduled for the entire second week (Exhibit "F" attached hereto).

-
(=]

11.  Throughout the first two weeks of inspections, the HOA did not

LAS VEGAS, NEVADA B9128-6652
TELEPHONE 702 222 (W625 + FaX TD2 2536225

sl
-3

provide D.R, Horton with an updated schedule. All interested parties were

WOOD, SMITH, HEMNING & BERMAN LLP
Atlorneys ot Law

FGT0 WEST LAKE MEAL BOULEVARD, SUITE 1250

—
[3+]

expected to show up each day at 8:00 AM and a "final" schedule was given to

—
w

each of the attendees. D.R. Horton was advised that this lack of prior notice was

3]
[

due to scheduling difficulties caused mainly by homeowners continuing to

N
Y

refuse access to the HOA. D.R. Horion has made a request for a list of these

M
N

homeowners in a letter attached hereto as Exhibit "G," and for reasons known only

no
L&)

to the MOA's counsel, this request has been ignored.

N
S

12.  On March 21, 2008, D.R. Horton received a revised schedule from

N
n

the HOA for upcoming inspections, which also showed the numerous canceliations

[
(w3}

and gaps in the schedule that had occurred to date (Exhibit "H" hereto},

3]
~

13. By Monday, March 24, 2008, gaps in the scheduled inspections

M
o

became quite prevalent, burdening D.R Horton and its subcontractors with paying

LEGAL:5708-088/1059761.1 e
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. §

for its consultants to wait for long periods of time in between units, Consultants
10 1S CONSUIANIS 10 wall 107 ong periods of Ume in between umits, Lonsultants

—

were expected to show up each day at 8:00 AM, whether or not an inspection was
scheduled at that time, and gaps of more than four (4) hours in between units
became the norm.

14.  On March 26, 2008, D.R. Horton's consultants, and not the HOA,
advised D.R. Horton that the HOA revised the inspection schedule yet again. The
HOA unilaterally scheduled only four (4) or less inspections for each day for March

26, 2008 through March 28, 2008. D.R. Horton immediately objected to the HOA's

w0 W o~ @ G A W N

unannounced derivation from the revised schedule (Exhibit "G").

-
(]

18.  As set forth in D.R. Horton's Motion to Compel Compliance with NRS
40.64862, filed concurrently herewith, from March 31, 2008, through April 10, 2008,

ey
By =

D. R. Horton received numerous revised schedules, with a minimal number of

-
L2

units made available for inspection. Only 31 units were inspected in this interval,

-
Y

with gaps of up to seven (7) hours in between inspections, for an average of 3

-
[#]

homes per day. It is evident that homeowners have little knowledge of the claims

-
(o]

being made on their behalf, let alone a willingness to let strangers come into their

LAS VEGAS, NEVADA 89128-6652
TELEPHONE T2 2220625 ¢ rax TO2 253625

-
-\‘i

home and inspect.

WOOD, SMITH, HEMNING & BERMAN LLP
Aftomeys at Law
7570 WEST LAKE MEATD BOULEVARD, SUITE 259

i
o

16.  To date, only 153 of the total of 314 units at the project have been

e
w

inspected. The HOA's practices of going door to door at the last second, and

[~
[

making last minute phone calls to schedule inspections has led to less than half of

%]
o

the units being provided. The tapering off of access to these units only verifies

N
2% )

D.R. Horton's concern that the chance of the HOA gaining access to all units is

N
L)

becoming less likely each week,

L)
£

17.  For more than have of the alleged affected units, the HOA has failed

N
o

to provide D.R. Horton its statutory right to inspect, frustrating D.R. Horton and its

(]
o

subcontractors abilities to effectuate repairs, if warranted.
11
111

NN
@~
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1 18. Instead, Plaintiff's counsel continues to only obtain access to
1 15, INsteaq, FIainumrs Counsel conunues 1o only oplain access to

2 || approximately two to three units per day, while attempting to discourage D.R,
3 |} Horton from exercising its rights under NRS 40.6462.
4 ll. DEFECTS ALLEGED WITHIN THE PRIVATE UNITS
5 In this action, the HOA seeks to recover for the following alleged defects
8 i| which are contained within the private units and are the subject of this Motion:
7 Structural:
8 11.01 Wallboard system failure; cracking
9 11.02 Wallboard ceiling and wall stains
10 14.01 Floor sheathing is improperly fastened.
o 11 15.01 Shower enclosure system failure; stained framing.
g g%% 12 Electrical:
§ ;%%% 13 E.1 Atthe termination points of aluminum wires in the panels, lack of
%%géé 14 || wire preparation and insufficient torque tightness of conductors.
éé%%g 16 E.2 The load center is recessed and over cut into the wall space beyond
% gg% 18 || the code allowance.
§ g B V7 E.3 The general quality of workmanship in the Electrical system does not
= 18 || meet the code.
19 E.3.1 Debris in panel.
20 E.3.2 Vague directory.
21 E.3.3 Open knockouts.
22 E.3.4 Lowerfupper hallway switches reversed (9460 Thunder Sky 103).
23 E.3.5 Zero Torque on neutral (8810 Horizon Wind 103).
24 E.3.6 Exhaust fan not flush.
25 E.3.7 Wall switch cover bent (8785 Traveling breeze 101).
26 E.3.8 Fittings are not fire-gealed at main panel. -
27 E.3.9 The outlet boxes in the fire-rated wall spaces are not installed in a
28 (i Code-approved assembly to assure fire-resistant integrity of the wall space.

LEGAL:5708-088/1059761.1 -g-
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E.3.10The Ground Fauit Circuit Interrupter outlet failed to trip within the
E:.3.10 1N Grouna Fawit CIrcust Interrupter outlet raled 10 wip wianin e

established thresholds.

E.4 The groundling electrode system is not effectively bonded together.

E.5 The cables were inadequately supported or not supported at all.

E.8 NM cables are well within 6 ft. radius of attic access.

E.7 Atthe fire rated wall spaces or floor assemblies and the attic access
areas, the cables are running through fire rated walls or framing members, in
openings much greater than the conductor diameter.

E.8 The non-metallic cables in bored holes thru studs and framing plates,
and are within the restricted area specified by Code without the use of required
steel protection plates.

E.8  The boxes for wiring, devices and splices are required to be flush to
the finished surface.

E.10 The outlet for the dishwasher and disposal cords has been placed in
an area where it is now blocked by the finish installation of the cabinets and
plumbing.

E.11 The required outlet along floor line is not present at wall spaces.

E.13 The recessed lighting fixtures contain paint overspray.

£.14 The class 2 thermostat wires are a type PJ2, a non rated wire for
exposed use.

E.15 AJC disconnect is not sealed against the entry of washer where the
disconnect is attached to the structure,

Plumbing;

P11 3-wall fiberglass shower or combination bath/shower modules have
“in-wall” valves, spouts and shower arms, are not properly aligned or adequately
secured to the wall structure, the spout nipple and valve penetrations are not
propetly sealed.

111
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—_—

P.2a The master tubs and Plan 102 shower pans lack support bedding
.2a inhe master tubs and Flan TUZ shower pans lack support bedding

-

materials; fixtures creak and pop when stepped upon.

P.2b The wainscot panel surrounds are rot properly sealed.

P.3  Toilets (a) are not securely mounted to the wood framed floors
and/or (b} closet bend grade slab penetrations are not sealed and/or the closet
ring is not secured fo the floor.

P4 Water heaters are inadequately sized, lack sufficient capacity and

recovery rates to satisfy the hot water demands of the residence.

W @ =~ o P N

P.5  Waler heater drip coliection pans discharge into a 2" pipe nipple

—
o

which is not integrated into the floor materials, the 2" line improperly reduces down

—
—-—

to 1" and pans’ tailpiece is not solidly connected to the discharge pipe; and are

—
N

undersized.

—
L85

P68 Water heater temperature and pressure relief vaive discharge lines

——
Y

contain corrugated connectors which fail to meet the valve's surface temperature

-3
(%2

minimums and creates a reduction in the discharge pipe's size.

LAS VEGAS, NEVADA 89128-6552
—
xR

TerEpHONE TO2 2220625 ¢ rAx 702 253 6225

P.7 Water heater seismic restraint devices are either lacking ‘vee’ blocks

—
-..4

or the devices are not installed.

WIO0D, SMITH, HENINING & BERMAN LLP
Attomesys at Law
TE73 WEST LAKE MEAD) BOULEVARD, SUTE 250

-
@&

P.8 Woater heater shutoff valves and/or heater connections are

-
w

prematurely corroding/failing.

P9  Water heater flues ("B" vent stack) lack appropriate. materials and

NN
-

fittings.

N
[

P.10 Washing machine utility box have hose bib water connections, piped

]
L 5]

with plastic tubing, lack sufficient rotating resistive stability to permit proper

8]
o

operation; and/or the support arms are backwards and the box is set-back from

B
o

the drywall's face; and/or are improperly located in the party walis.
it
i
it

NN
R~
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—

P.11 Washing machine drain pans are equipped with 1" undersized
P11 VVashing machine aram pans are equipped with 1° unaersized

,

outlets, do not provide complete drainage, laundry area wallffloor joints are not
sealed and are not curbed/dammed to control/direct surface water flow and piping -
does not discharge to the sanitary sewer. |

P.12 Free-standing gas ranges are either lacking or have improperly
installed "anti-tip” bracket.

P.13 Dishwasher drain hoses from the air gap to the disposer are either

kinked or trapped, thus lacking positive slope.

W e~ O on h W N

P.14 Pedestal lavs located in the 103 Guest Bathroom have interior

ey
o

cleanouts that are inaccessible due to the lav's pedestal.

—
—

P.15 individual unit water service laterals lack individual shut off valves,

—
M

P.17 Pressure reducing valves installed on the interior surface of the

—
L8]

garage walls are vuinerable and exposed to mechanical injury.

s
£

Mechanical:

s
(62}

M.1  The refrigerant lines are not properly weatherproofed at the building

-
(927

line. Condensers are not secured to the pad.

LAS VEGAS, NEVADA 89128-8652
TELEPHONE TOR 222 (625 + Fax 702 263 6225

—
=
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M.2 FAUs sleeping on suspended angle iron hangers lack "securement”

e
[es]

and anti-sway stabilizers.

—
w

Please see the defect reports prepared by consultants to the HOA and

[
(=)

enclosed with the Chapter 40 Notice. A copy of the reports is attached hereto as

B
—

Exhibit "I" and incorporated herein by this reference.

IV. LEGAL ARGUMENT

NSRS
w M

In Nevada, a homeowners’ association has the right {o bring suit in its own

n
S

name only “on matters affecting the common-interest community.” NRS

116.3012(1)(d). In this case, however, the HOA has brought defect claims which

{3 S
[=> B &1

are not limited to the commen-interest community. Instead, the HOA has placed

N
~J

at issue alleged defects which are exclusively related to individual units for which

N
[+4]

only the legal owner has standing to pursue at trial or release in a settlement.

LEGAL5708-088/1059761,1 -12-
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e

Because the HOA is not entitled to pursue claims for defects exclusively related to
Bsecause e HUA IS NOT entitied 10 pursue Claims 10T gerects exciusivelry relaea (o

individual units, and which do not affect the common-interest community, partial
summary judgment in favor of D.R. Horton on these particular defects is proper as
a matter of law.

A. STANDARD OF REVIEW.

"Summaty jlidgment procedure is properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the federal rules as a whole,

‘which are designed to 'secure the just, speedy and inexpensive determination of

© U O~ O e AW N

every action.” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986). Summary

—h
<

judgment is appropriate under NRCP 56 when the pleadings, depositions, answers

—
—

to interrogatories, admissions, and affidavits, if any, that are properly before the

-
N

Court demonstrate that no genuine issue of material fact exists, and the moving

-t
o

party is entitied to judgment as a matter of law. Wood v. Safeway, inc., 121 Nev.
Adv. Op. No. 73, 121 P.3d 1026, 1030-31 (Oct. 20, 2005).

[T
[6 BN

While the pleadings and other proof must be construed in a light most

—
o

favorable to the non-moving party, that non-moving party bears the burden to “do

LAS VEGAS, NEVADA 89128-6652
TELEPHONE 702222 0620 » FAX 702 2836225

—
~J

more than simply show that there is some metaphysical doubt” as to the operative

WOOD, SMITH, HEMNING & BERMAN ILLP
Aftomeys at Law
TEI0 WEST LAKE MEAD BOULEVARD, SUITE 2580

-k
[ss/

facts in order to avoid summary judgment being entered in the moving party's

-
L(8]

favor. /d., 121 P.3d at 1030-31. The non-moving party “must, by affidavit or

B
Lo

otherwise, set forth specific facts demonstrating the existence of a genuine issue
for trial or have summary judgment entered against him." Bufbman, Inc. v. Nevada

Bell, 108 Nev. 105, 110, 825 P.2d 588, 591 (1982).

NONON
L N =

In this case, there can be no dispute that the above-listed defects are

[
k-

exclusively related to individual units and do not affect the common-interast

N
2]

community. There are no genuine issues of material fact regarding these defects.

™D
[=>}

Therefore, as a matter of law, D.R. Horton is entitled to partial summary judgment

fa
-~

on the defects listed above.

1

N
[se]
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B. PARTIAL SUMMARY JUDGMENT IS PROPER BECAUSE THE
ASSOCIATION LACKS STANDING TO PURSUE CLAIMS FOR

ASSOCIATION LACKS STANDING TO PURSUE CLAIMS FOR
DEFECTS EXCLUSIVELY RELATED TO INDIVIDUAL UNITS,
QUTSIDE THE COMMON INTEREST COMMUNITY, TO WHICH IT
IS NOT THE REAL PARTY IN INTEREST.

The Supreme Court, the Legislature, and the HOA's own governing

——

—

documents make it abundantly clear that if the HOA wishes to pursue a claim on
behalf of unit owners, the claim must affect the common-interest community. The
HOA does not have the right nor the standing to serve an NRS 40.645 Notice or to
bring suit on behalf of unit owners where the alleged defects are exclusively

related to individual units. Moreover, allowing the HOA to proceed on these claims

Fo- SN Co TR +'s BN s » B4 S - S 7L B

—

could later preclude unit owners from individual recovery or allow double recovery.

—
—

Finally, the HOA's suit in its own name is improper under Nevada law and the

[

4 R

w N

z %Ng 12 |i Nevada Rules of Civil Procedure because it skirts well-established class action

z @

§ %i% 13 || requirements. Because each of the defects listed in this Motion is unguestionably

=t % ke

%gggé 14 | related exclusively to the individual units, there is no genuine issue of material fact

2 50ug

£5 @gg 15 || precluding summary judgment,

=Y

L N

5 pat 16 1. The Nevada Supreme Court Has Not Conferred Standing On The

g £ 17 HOA To Pursue Claims For Defects Exclusively Related To

S Individual Units That Do Not Affect the Common-Interest Community.
18
19 In Deal v. 999 Lakeshore HOA, 94 Nev. 301 (1978), the Nevada Supreme
20

Court addressed whether a condominium homeowners' HOA may sue for

21 (| construction defects and held as follows:

22 “NRCP 17(a) provides:; 'Every action shall be prosecuted in the name of the
real party in interest.’ In the absence of any express statutory grant to bring

23 suit on behalf of the owners, or a diract ownership interest by the

04 association in a condominium within the development, a condominium
management HOA does not have standing to sue as a real party in interest.

25 (citations). Only the owners of condominiums have standing to sue for
construction or design defects to the common areas, since they must

26 eventually bear the coste of agsessmants made by the HOA"

27 Deal, at 94 Nev. at page 304; See also Colfer v. Harmon, 108 Nev. 363,

28 || 367 ("[OInly condominium owners have standing to sue for construction or design

LEGAL:5708-088/1069761.1 ~14-
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P §

defects.").
oerects.”).

-

Since the decision in Deal, the Nevada Legislature in 1992 passed the
Uniform Common Interest Ownership Act, NRS Chapter 116. The only express
""" power o bring suit on behalf of unit owners was set forth in NRS 116.3102(1)(d),
entitled "Powers of the HOA", which provides that an HOA may "[ilnstitute, defend

itself or two or more units’ owners on matters affecting the common-interest

community.”
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Although NRS Chapter 116 does provide broader express powers for

-
o

associations than what was allowed in Deal, the statute falls short of allowing an

—
el

association to bring a claim on hehalf of individual unit owners for defects which

sy
N

are exclusively related to individual units and do not affect the common-interest

—
[

community.

-
L

To date, no Nevada decision has addressed what construction defects

—_
[

come within the "common interest community” pursuant to NRS 118.3102(1)(d),

=y
o]

nor does the legislative history illuminate the matter. States which have

LAS VEGAS, NEVADA B93123-8652
TELEPHOME 702 2220625 + Fax 702 2538225

—
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WOOD, SMITH, HENNING & BERMAN LLP
Attameys at Law
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addressed the issue have ruled that a condominium HOA may only pursue

-
03]

damages claims within the common interest community for those defects for

-
&

damages that "results from injury to property in which all of the unit owners have a

N
(=]

common interest.” See Villa Sierra Condominium HOA v. Field Corporation, 787

P.2d 661, 667 (1990) ("[Wihile an HOA may generally obtain declaratory or

NN
N =

injunctive relief without joining its members, any litigation designed to obtain

]
[

damages on their behalf would normally require the members' presence”); see
also Equitable Life Assurance v. Tinsley Mill, 249 Ga. 769, 772 (1982)(Court

[ S
(42 B -

granted summary judgment against homeowners' HOA for lack of standing ruling

N
(s3]

"[a] party may have capacity o sue withou! being the real party in interest. Here

3]
~J

the rights sought to be enforced are the right to recover for damages to property

N
5]

and the right to have that property protected against continuance of a nuisance.

LEGAL:5708-088/1058761.1 15
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—

Those rights belong to the owners of the property damaged- the condominium
INOSE Ngnis DEIONG 10 e owners of the property damaged- the congominium

]

owners here.")

In this case, the HOA has not joined any unit owners {0 the lawsuit, and is
suing solely on its behalf for damages on behalf of the unit owners. While this is
appropriate for common area defects pursuant to NRS 116.3102(1)(d}, under the
holding of Deal, the HOA is prohibited from bringing damage claims belonging to
an individual unit owner because there is no express legislative grant allowing

iisuch a claim by the HOA.
1 2. Neither NRS Chaptar 116 Nor NRS 40.600 et seq. Confer Standing

on the HOA to Pursue Claims For Defects Exclusively Related To
Individual Units That Do Not Affect the Common-Interest Community.

o o~ [0 BN W N

it
<o

——
.

In enacting NRS Chapter 116 and NRS 40.600 et seq., the Nevada

-
A

Legisiature explicitly did not confer standing on homeowners’ associations to bring

—h
(o)

claims that do not affect the common-interest community. "Common-interest

-
E<¥

community" is defined as "real estate with respect to which a person, by virtue of

—
[$,]

his ownership of a unit, is obligated to pay for real estate other than that unit."

Y
[s>]

NRS 116.021. "Unit" means the boundary of the unit by the walls and floor per
NRS 116.2102.

LAS VEGAS, NEVADA 89128-6652
TELEPHONE 702 222 (0625 « rax 702 2536225
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—
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WOOD, SMITH, HEMNING & BERMAN LLP
Anorneys at Law

-
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NRS Chapter 116 permits an association to bring litigation “on behalf of

e
Lis]

itself or two or more units’ owners on matiers affecting the common-interest

community.” NRS 116.3102(1){d). NRS 40.615 defines a construction defect as “a

NN
- )

defect in the design, construction, manufacture, repair or landscaping of a new

N
[y

residence, of an alteration of or addition to an existing residence, or of an

[y
L]

appurtenance....” A "residence” is further defined at NRS 40.630 as "any dwelling

N
S

in which title to individual units is transferred to the owners.” NRS 40.630 An

N
o

"appurtenance” is a “structure, installation, facility, amenity or other improvement

b,
o

that is appurtenant to or benefits one or more residences, but is not a part of the
dweilling unit.” NRS 40.605.

NN
@€ o~

While it is permissible under NRS 40.610 for a “Claimant” under the pre-

LEGAL;6708-088/1059761.1 -16-
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P4

litigation provisions of NRS Chapter 40 to be “[a] representative of a homeowners
IRIgAtioN ProvISIONs Of NKY Lhapter 4V 10 be "[a] representative of a homeowners

—

association that is responsible for a residence or appurtenance and is acting within
the scope of his duties pursuant to Chapter 116 or 117 of NRS,” the statute
explicitly states that the homeowners association must be “responsible for [the]
residence or appurtenance.” NRS 40.610(2) (emphasis added). Moreover, the
homeowners asscciation must be “acting within the scope of his duties
pursuant to Chapter 116 or 117.” /d. (emphasis added).

Thus, while NRS 40.610 permits a homeowners association to bring a

© O~ R bW

construction defect claim, NRS 40.600, ef seq. does not confer any greater

—
Q

standing than what is provided in NRS Chapters 116 and 117 and in the

—
—

association's governing documents. By failing to extend the powers of

=y
N

associations in any of these statutes, the Legislature made it abundantly clear that

—
w

if an association such as the HOA wished {o assert an NRS 40.600, et seq.

-
o

construction defect claim on behalf of individual unit owners, the HOA must be

-
182

responsible for the residence or the claim must affect the common-interest

community. NRS 116.3102(1)(d). The defects that are the subject of this Motion

LAS VEGAS, NEVADA 89128-6852
L}
<N

TELEPHONE TO2 222 0625 # Fax 702 2536226

—
-~

do not meet either of these standards.

3. The Governing Documents of the HOA Do Not Confer Standing On
The HOA To Pursue Claims For Defects Exclusively Related To
Individual Units That Do Not Affect the Common-interest Community.

W/OOD, SMITH, HENNING & BERMAN ELP
Atlomesys gt Law
TE7T0WEST LAKE MEAD BOULEVARE, SUHTE 250

——
o

N s
<O W

The HOA is not responsible for individual units in the High Noon at Arlington

N
b

Ranch development. According to the governing documents of the HOA, the HOA

b
h

owns the common elements and is responsible for their maintenance, but it does

™~
Lo ]

not have the duty, nor does it have the right, to maintain non-common area

N
B

elements exclusively related to individual units which do not affect the common-

N
W

interest community.

M
>}

The High Noon at Arlington Ranch Declaration of Covenants, Conditions &

N
~4

Restrictions (the "CC&Rs") clearly distinguishes between common elements and

M
o0

units, and limits the HOA's responsibility to common elements. The CC&Rs

LEGAL:5708-088/1059761.1 «17-
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Section 1.20 defines "Common Elemenis:"
Secton 1.2U gennes "Lommon Elements:”

Section 1.20 “Common Eiernents” shaii mean ail portions of the Properties

conveyed to and owned by the HOA, and all Improvements thereon,

Subject to the foregoing, Common Elements may include, without limitation:

private main entryway gates for Properties; private entryway
monumentation and entry landscaping areas for the Properiies; Private
Streets; sidewalks; perimeter walls, fences; common landscape and
greenbelt areas; hardscape and parking areas (other than Garages), all
water and sewer systams, lines and connections, from the boundaries of
the Properties, to the boundaries of Units (but not including such internal
lines and connections located inside Units); pipes, ducts, flues, chutes,

conduits, wires, and other utility systems and instaliations {other than those

located within a Unit, which outlets shall be a part of the Unit), and heating,
ventilation and air conditioning, as instalied by Daclarant or the HOA for
common use {but not including HVAC which serves a single Unit

exclusively). Common Elements shall constitute "Common Elements" with
respect to this Community, as set forth in NRS § 116.017.

See, HOA CC&Rs §1.20 attached hereto as Exhibit "A".

Section 2.12 of the CC&Rs states, "The HOA shall own the Common
Elements.” Then, under the Heading "Functions of HOA,"” and the subheading,
“Section 5.1 Powers and Duties,” subsection (b} describes the HOA's
responsibilities to maintain the common elements:

Seaction 5.1 Powers and Duties:

(b) Maintenance and Repair of Common Elements. The power and duty to
cause the Common Elements to be maintained in a neat and attractive
condition and kept in good repair (which shali include the power to enter
into one or more maintenance and/or repair contract(s), including
contract(s) for materials and/or services, with any Person(s)} for the
maintenance and/or repair of the Common Elements), pursuant to this
Declaration and in accordance with standards adopted by the ARC, and to
pay for utilities, gardening, landscaping, and other necessary services for

the Common Elements. Notwithstanding the foregoing, the HOA shall have
no responsibility to provide any of the services referred to in this subsection

5.1(b) with respect to any Improvement which is accepted for maintenance

by any state, local or municipal governmental agency or public entity. Such

responsibility shall be that of the applicable agency or public entity,
Exhibit "A" at § 5.1(b).

The Section goes on to enumerate other powers and duties of the HOA,

such as paying taxes on common elements, hiring a manager and keeping

LEGAL:5708-088/1050761 .1 -18-
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records, See, Exhibit "A" at § 5.1(e), (h) & (n). The CC&Rs do provide a section
recoras. See, EXnDIL A" aty b.1e), (h) & (N). [he UU&KRS go provide a section

on “Maintenance of Other Areas,” but the section is limited {o slopes, parkways,
entry structures and community signs. See, Exhibit “"A" at § 5.1(0).
Nowhere do the CC&Rs confer either the responsibility or the right to

maintain the individual units. Units are described in the CC&Rs as follows:

Section 1.77 “Unit" or "Residential Unit" shall mean that residential portion
of this Community to be separately owned by each Owner (as shown and
separately identified as such on the Plat), and shall include ali
Improvements thereon. As set forth in the Plat, a Unit shall mean a 3-
dimensional figure: (a} the horizontal boundaries of which are delineated on
the Piat and are intended to terminate at the extrema outer limits of the
Triplex Building envelope and include all roof areas, eaves and overhangs;
and (b) the vertical boundaries of which are delineated on the Plat and are
intended to extend from an indefinite distance below the ground floor
finished flooring elevation to 50.00 feet above said ground floor finished
flooring, except in those areas designated as Garage Componeants, which
are detailed on the Plat. Each Residential Unit shall be a separate freehold
estate (not owned in common with the other Owners of Units in the Module
or Properties), as separately shown, numbered and designated in the Pilat,
Units shall include appurtenant Garage Components, and certain
(presently, Units 2 and 3 in aach Module), but not all Units shall include
Yard Components. Declarant discloses that Declarant has no present
intention for any Unit 1 in a Module to have any Yard Component. The
boundaries of each Unit are set forth in the Plat, and include the above-
described area and all applicable Improvements within such area, which
may include, without limitation, beating walls, columns, floors, roofs,
foundations, footings, windows, ¢central heating and other central services,
pipes, ducts, flues, conduits, wires and other utility installations.

Exhibit "A" at § 1.77.

Unit Owners are responsible for the maintenance of the Units pursuant io
Section 8.3 of the CC&Rs. Exhibit "A" at § 9.3. The HOA's maintenance
responsibility, meanwhile, is limited to the common elements. Exhibit "A" at § 5.1
The only time an HOA may correct an item for which the Unit Owner is responsible
is when a Unit Owner allows the item to fall into disrepair, creating, “a dangerous,
unsafe, unsightly or unattractive condition." Exhibit "A" at § 9.6. In such a case,

the HOA has the right, but not the responsibility, to make the repair at the owner's
cost. Exhibit "A" at § 9.6. Nothing in the CC&Rs gives the HOA the right or the
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sk

responsibility to maintain the indlvidual units, other than in these extreme cases of
responsINTy 10 maintain the individual units, other than in these extreme cases of

—

iack of maintenance by a unit own.

The defects enumerated in this Motion do not preseht the “disrepair"
envisioned in the CC&Rs. Nor are these defects common elements for which the
HOA is responsible. Furthermore, the HOA's governing documents do not expand
the Associations’ standing o bring construction defect claims beyond that which is
conferred in NRS Chapters 40 and 116. Because the defects enumerated in this

Motion are exclusively related to the individual units, and are solely within the Unit

© e ~ W b W N

Owners’ responsibility to maintain, these particular defects do not, and in fact,

—
o

cannot affect the common-interest community. Therefore, the HOA is preciuded,

vk
——

by statute and by its own governing documents, from serving an NRS Chapter 40

o
N

Notice of Defect, asserting a ¢laim or recovering damages for these defects.

C. ONLY UNIT OWNERS HAVE THE RIGHT TO BRING CLAIMS FOR
DEFECTS EXCLUSIVELY RELATED TO INDIVIDUAL UNITS
WHICH DO NOT AFFECT THE COMMON-INTEREST
COMMUNITY.

e
LoM]

—
E-N

-
o

Alleged defects within the interior of the units involve property claims

LAS VEGAS, MEVADA 89128-6552

TELEPRONE 702 222 0625 « FAX 702 2536225

b
Y |

belonging to the individual unit owners, and cannot be deemed "common interest

WOOD, SMITH, HENNING & BERMAN LLP
Aderneys at Lew
7670 WEST LAKE MEAD BOULEVARD, SUITE 250

—a
e

community” under the Uniform Common interest Ownership Act, NRS Chapter

—
o

116. There has to be a dividing line between defects in which all unit owners have

N
<«

a collective property interest (such as common areas) and those defects for which

3]
Py

only a particular unit owner could logically recover damages. Without this defining

N
[8)

line, the limitation of "common interest community” becomes meaningless, and the

A
o

HOA is permitted to enter a blurred area of property ownership that makes

[
E-S

mediation and trial impossible to resolve or adjudicate.

N
(¢}

Further, none of these statutes or the CC&Rs aliow the homeowners

s
s>

association to preempt what is lawfuily the right of the unit owners to bring a claim

Y]
~!

for defects exclusively related to their individual residences.

e
&0

Allowing such a distortion of the statute would permit the HOA to sue and
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—

collect damages for defects exclusively related to individual units which rightfully
CONECT gamages Tor Jerects exclusively reiared 10 INAIVIQUal Units wWHicn rignuniry

:

beiong to the individual unit owner, for which the Association couid not iegaily
enter the unit and coerce repairs. Further, the HOA's recovery of these damages
could lead to two undesirable results. One result is that the individual unit owner
would be precluded from individual recovery in a later suit because the HOA had
already recovered for defects exclusively refated to individual's home. The other
possible result is a double recovery if the individual unit owner later brought suit for

the same defects, because the homeowner would have a persuasive argument

W N D h W N

that it is he, not the HOA, who is the proper party to recover damages for defects

s
o

exclusively related to homeowner’s individual's unit,

D. THE ASSOCIATION CANNOT BE PERMITTED TO CIRCUMVENT
NRCP 23 BY BRINGING A CLASS ACTION LAWSUIT AS AN
HOA LAWSUIT,

ol
—

—
3%

Y
LM

There are 342 individual units at High Noon at Arlington Ranch and the

—
E-Y

HOA's lawsuit alleges defects exclusively related to most, if not all, of those

-
o

individual units. However, not one single homeowner is a party to the lawsuit. By

1AS VEGAS, NEVADA 89128.6852
TELEPHONE 702 222 (625 # Fax 7022536225

-
(o2}

maintaining an action for individual unit defects on behalf of the unit owners, the

—
"y

HOA is basically maintaining a class action without undergoing the analysis and

scrutiny of NRCP 23.

WOOD, SMITH, HEMNING & BERMAN ILLP
Aftomeys @ Law

TETO WEST LAKE MEAD BOULEVARD, SUITE 250

R
(o T ¢ ]

The Association is siretching and straining NRS 118.3102(d) so far beyond

Ee]
(=

its limits that it renders the Nevada Supreme Court's decision in Shuette v. Beazer
Homes Holdings Corp., 121 Nev. 837, 124 P.3d 530 (Nev. 2005) irrelevant. In

N K
N -

Shuette, the Nevada Supreme Court went through a painstaking and detailed

| 3%
L]

analysis to demonstrate what is necessary for class certification in a construction
defect action. Id. at 846-853, 124 P.3d at 537-542. In spite of this, the HOA has

NN
Lo ) SN

brought what is basically a class action lawsuit on behalf of alt homeowners in the

]
<D

development, with the HOA as the class representative. Allowing the HOA’s

N
~!

counse! to move forward would enable the HOA to skirt NRCP 23 and the Court's

N
[es]

decision in Shueffe. Under this interpretation of NRS Chapter 40, any construction
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11| defect litigation involving community associations could become basically a class
1 j GRIeCL BUGEUOIT IHIVOIVING COMMIMuUniY associguons Cowag Decome_' pasicaily a cliass
2 || action by acquiring only the support of the homeowners association’s board of
3 || directors and without a homeowner vote,
4 V. CONCLUSION
5 For all the foregoing reasons, D.R. Horton respectfully requests that its
8 || Motion for partial summary judgment be granted and that aferementioned listed
7 |i defects be stricken from the claims that may be made at trial by the HOA.
8 {| DATED: April il , 2008 WOOD, SMITH, HENNING & BERMAN LLP
10 By: B{ i 2-.
OEL D. ODOU
5 11 Neyada Bar No. 7468
N g THOMAS E. TROJAN
% =P 12 vada Bar No. 6862
2 dgg 13 STEPHEN N. ROSEN
@ §§5§ Nevada Bar. No. 10737
g:ﬁ;gg s 14 7670 W. Lake Mead Blvd., Suite 250
Z ég 5§ Las Vegas, Nevada 89128-6652
5 %gsﬁ 15 Attorneys for Defendant D.R. Horton
5 pat 16
o ¥ a
é § 17
18
19
20
21
22
23
24
25
26
27
28
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age ¥ OF 439}

1| 141GH NOON AT ARLINGTON RANCH

NOTC

NANCY QUON, E5Q.

Nevada Bar No. 6099

JASON W.BRUCE, ESQ_.
MNevada Bar No. 6916

JAMES R, CHRISTENSEN, ESQ.
Nevada Bar No. 3861

QUON BRUCE CHRISTENSEN LAW FIRM
2330 Pases Del Prado, Suite CT01
Las Vegas, NV 89102

(702) 942-16080

Altoraeys for Plaindlffl

DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

NOTICEQF COMPLIANCE WITH
HOMEOWNERS ASSOCIATION, a NEVADA REVISED STATUTE 40.645
Nevada non-profit corporation, for itself

3

}

. h }
and for all others similarly situated, 3
)

Clatrmant, 3

!

v, );
)

D.R, HORTON, INC,, a Delaware )
Corporation DOE INDIVIDUALS 1-100, )
)

}

)

)

)

ROE BUSINESS or GOVERNMENTAL
ENTITIES §-100, inclusive,

C ontracior.

TO DR HORTON, INC.:
PLEASE TAKE NOTICE that this firm has been retained by HIGH NQON AT

ARLINGTON RANCH HOMEOWNERS ASSOCIATION, for iiseifl on behall of its members o
natify you of a construetion defect claim pursuant 10 N.R.S. 40.600 e seq.. and 1u begin possible

settlement negotiations.

L
NOTICE
This notice is made via certified mail, retutn receipt wequested, tor
A Declarant, DR HORTON | INC., & Delaware Corporation, at its fast known

business address, 330 Carousel Parkway, Hendevosn, Nevada 89014
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age £y or  Lie}

1 B. Declarant’s Resident Agent, CORPORATION TRUST COMPANY OF
‘ 2 NEVADA, 6100 Neil Road, Suite 500, Reno, Nevada 8951 1; and
3 ol Declarant's President, Donald Tomnitz, at 10t Commerce, Suite 500, Fort Worth,
4 TX, 76102,
5 IL
6 THE COMMUNITY
7 The community of residences and apputienances is comprised of approximately 375 units

g 1l located in Clark County, Nevada, The location of the community commonty known as High

0 [ Noon at Arlington Ranch is more particularly described in Exhibit 1.

10" o _ 1.
| TOLLING OF ALL RELEVANT STATUTES OF LIMITATION/REPOSE
12 This nolice shail alse commence the tolling provisions contained in NRS 40695 thus, 4l

13 || statutory and contractual fimitations as they apply 1o Claimants, will be wiled during the entire
14 | NRS 40.600 er seg. process,

‘ 5 v
16 THE DEFECTS
¥ Pursuant 1o and in compliance with MRS 40,643, and more particularly NRS 40.645(5),
18} this Notice contains a list of constructional defects identified by construction cxperts. The
19 || Expert Reports served as part of this Notice specify in reasonable detail the defects, known
20 | damages, and known injuries (o the residences and appurienances at the High Noon a1 Arlington
21 || Ranch Community. To the extent known, said reports provide expert opinions as 1o the causes of
29 1| the defecis. the nature and extent of the damages and injuries caused thereby, and the location of

23 {| each defect within esch residence or appurienance.

24 Y.
25 REGUESTED DOGCUMENTS
26 Reguest is hereby made for all relevant reponts. phoigs, correspondence, plans,

’ 27 [ specifications, warrantics, contracts, subvontracts, work orders for repair, videotapes and soif and
_ 28 [l other engineering reports that are not privileged.

2
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age 21 or 138

Vi
PROTECTED CORRESPONDERCE

All doeuments and writings, including this Notice, are protecied by the
seitlement/mediation privilege set forth in NRS 48.109. The legislative purpose 0f NRS 40.600
ef seg. is to seltle construction defect claims without litigation. As such, all documents,
including this notice, are protecied and privileged.

Dated this [ ?ﬁay of January, 2008.

QUON BRUCKE CHRISTENSEN

WNANCY QUORL/ESQ,
Nevada Bar No, 6099
JASON W, BRUCE, ESQ.
Nevada Bar Na, 6916
JAMES R, CHRISTENSEN, ESQ.
Nevada Bar No. 3861
2330 Paseo del Prado, #C-101
Las Vegas, NV 89102
(702)942-1600
Atrorneys for Claimants

it
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ORD . -
NANCY QUON, ESQ. FILED
Novada By N9 5092, Y
Nevada Bar No, 6099

JASON W, BRUCE, ESQ.

Nevada Bar No. 6916 fiug 13 1haz M7
JAMES R. CHRISTENSEN, ESQ.

Nevada Bar No. 3861 CQ /\ e
QUON BRUCE CHRISTENSEN LAW FIRM ot RN
2330 Paseo Del Prado, Suite C101 LERKY b+ . COURT

Las Vegas, NV 89102
(702) 942-1600
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

CASE NO.: A542616
DEPT. NO.: XXII

HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION, a
Nevada non-profit.corporation, for itself
and for all others similarly situated,

ORDER GRANTING PLAINTIFF'S EX
PARTE MOTION TO STAY
COMPLAINT AND ENLARGE TIME
FOR SERVICE

Plaintiff,

D.R. HORTON, INC,, a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESS or GOVERNMENTAL
ENTITIES 1-100, inclusive,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
%
Defendants, )
)

The above referenced matter having been considered by this Honorable Court, pursuant to

5ny
o34

::‘Fia@_'liff s Ex Parte Motion to Stay Complaint and Enlarge Time For Service, Plaintiff being
o
%ep%ented by the Quon Bruce Christensen law firm and the Court having considered all

pleadings and papers on file herein, and determining that there was good cause for proceeding
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|
J)

i . .

1 { and no just reason for delay.

2 IT IS HEREBY ORDERED. ADJUDICATED AND DECREED as follows:
2 IT IS HEREBY ORDERED, ADJUDICATED AND DECREED as follows:
3 1. That Plaintiff’s Ex Parte Motion to Stay Complaint and Enlarge Time for Service
4 is granted.
5 2. That Plaintiff’s Complaint is hereby stayed until the completion of the NRS
6 40,600 et seq. pre-litigation process.
7 3. That based upon good cause shown, Plaintiff’s time to serve its summons and
8 complaint on each Defendant is enlarged, pursuant to NRCP 4(i}, until
9 30 days after the completion of the pre-litigation process.
10 e
1t QRDERED THIS _Z_O_ day of ,\ , 2007,

Submitted by:

I8 JASON W. BRUCE, ESQ.

Nevada Bar No. 6916

19 JAMES R, CHRISTENSEN, ESQ.

Nevada Bar No. 3861

20 QUON BRUCE CHRISTENSEN LAW FIRM
2330 Paseo Del Prado, Suite C-101

21 Las Vegas, NV 89102
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20
21
22
23
24
25
26
27
28
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COMP

NANCY QUON, ESQ.
Nevada Bar No. 6099

I Fa Y AW { \{UUIY, L.:O\.{.
Nevada Bar No. 6099

JASON W. BRUCE, ESQ. J
Nevada Bar No. 6916 w p
JAMES R. CHRISTENSEN, ESQ. 950
Nevada Bar No. 3861 @’ /74
QUON BRUCE CHRISTENSEN LAW FIRM (g .
2330 Paseo Del Prado, Suite C101 Rie @ oS
Las Vegas, NV 89102 e COU,:;.
(702) 942-1600 T
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

HIGH NOON AT ARLINGTON RANCH ) CASE NO.: A 5 L}
HOMEOWNERS ASSOCIATION, a ) DEPT. NO.: )(Xl l
Nevada non-profit corporation, for itself )
and for all others similarly situated, ) _

) COMPLAINT

)

)

Plaintiff, )

)

)
v, )

)

)
D.R. HORTON, INC,, a Delaware )
Corporation DOE INDIVIDUALS 1-100, )
ROE BUSINESS or GOVERNMENTAL )
ENTITIES 1-100, inclusive, ) RECEWVED

: JUN 072007

) he GUURT

Defendants. } CLERK OF
)

COMES NOW Plaintiff, HIGH NOON AT ARLINGTON RANCH HOMEOWNERS
ASSOCIATION, a Nevada non-profit corporation, by and through its counsel, Quon Bruce

Christensen, and upon information and belief, hereby complains, alleges, and states as follows:
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13
14
15
16
17
18
19
20
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25

27
28
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1. PARTIES

. Plaintiff. High Noon at Arlington Ranch Homeowners Association (“Plaintiff™). is a
I, Plaintiff, High Noon at Arlington Ranch Homeowners Association (“Plaintiff’), is a

non-profit corporation organized and existing under and by virtue of the laws of the State of
Nevada, and has its principal place of business within the County of Clark, State of Nevada.

2. The Association’s members are collectively the owners, in fee simple, of the
Common Areas of the Subject Property commonly known as High Noon at Arlington Ranch.
The Common Areas of the Subject Property include the entire property, except the separate
interests therein, as well as all facilities, improvements, and landscaping located within the
Common Areas.

3. The Association has the responsibility to maintain the Common Areas of the Subject
Property. Additionally its members have the duty, responsibility and obligation to paint,
maintain, repair and replace all structures and appurtenances, including but not limited to,
buildings, cutbuildings, roads, driveways, parking areas, fences, screening walls, retaining walls,
landscaping, exterior air-conditioning components, including, but not limited o, paint, repair,
replacement, and care of roofs, exterior building surfaces, building framing, and other exterior
improvements within the Subject Property.

4. Plaintiff's members are the individual owners of units within the Subject Property.
Plaintiff brings this suit in its own name on behalf of itself and all of the High Noon at Arlington
Ranch Homeowners Association unit owners. The constructional deficiencies and damages
resulting therefrom are matters affecting the High Noon at Arlington Ranch Common Interest
Community. Ifit is subsequently determined that this action, and/or any claims within the scope
of this action, should more properly have been brought in the name of each individual unit owner
or as a class action, Plaintiff will seek leave to amend this Complaint to include unit owners
and/or Class Representatives.

5. At all times relevant hereto, Defendant, D.R. HORTON, INC., was and remains a
business entity doing business in the County of Clark, State of Nevada.

6. At all times relevant hereto, Defendant D.R. HORTON, INC., a Delaware Corporation
(“Defendant™), was engaged in the business of planning, developing, designing, mass producing,

2
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‘i . .

building, constructing, and selling residential real property in the County of Clark, State of

Nevada, and was the owner, developer, general contractor, and seller of the Subject Property.
Nevada, and was the owner, developer, general contractor, and seller of the Subject Property.

7. As the owner, developer, general contractor, and selier of the Subject Property,
Defendant was directly responsible for the planning, design, mass production, construction,
and/or supervision of construction of the Subject Property and, therefore, is responsible in some
manner for the defects and deficiencies in the planning, development, design, and/or construction
of the Subject Property, as alleged herein, and Plaintiff’s damages related to such defects and
deficiencies. )

8. The true names and capacities of Defendants sued herein as DOE INDIVIDUALS 1-
100, ROE BUSINESS or GOVERNMENTAL ENTITIES 1-100, inclusive, and each of them, are

presently unknown to the Plaintiff and therefore are sued under fictitious names.’

9, The DOE INDIVIDUALS 1- 100, and ROE BUSINESS or GOVERNMENTAL
ENTITIES 1-100, inciusive, and ea:ch of them, are responsible for the planning, development,
design, mass production, construction, supervision of construction, and/or sale of the Subject
Property and, therefore, they are responsible in some manner for the defects and deficiencies in
the planning, development, design, and/or construction, inspection and/or approval of the Subject
Property as alleged herein, and Plaintiff's damages related to such defects and deficiencies.

II. GENERAL ALLEGATIONS

10. The Subject Property is located in the County of Clark, State of Nevada, A site map
of the Subject Property is atiached hereto as Exhibit [. The Community is composed of 342
residences contained in 114 buildings. Sales of residences began in 2004 and continued through
2006, |

11. At all times relevant herein, Defendants, including DOE and ROE INDIVIDUALS I-
100 or ROE BUSINESS ENTITIES 1-100, were the officers, agents, employees and/or
representatives of each other in doing the things alleged herein and in so doing were acting in the
scope of their respective authority and agency.

12. Defendants, and each of them, (excluding, however, ROE GOVERNMENTAL

ENTITIES 1-100 unless hereinafter specifically included), undertook certain works of

3
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improvement upon the undeveloped Subject Property, including all works of development,

design, construction and sale of the Subject Property, products, and individual units therein to the
design, construction and sale of the Subject Property, products, and individual units therein to the

general public, including the Plaintiff, its members and/or their predecessors in interest.

13, Defendants were merchants and sellers with respect to the Subject Property, non-
integrated products, and all individual units therein, which are the subject of this action as
described above.

14. By reason of the sale, transfer, grant and conveyance to Plainti{f and its members,
Defendants impliedly warranted that the Subject Property and all individual units therein, were of
merchantable quality.

15. Defendants failed to properly and adequately investigate, design, inspect, plan,
engineer, supervise, construct, produce, manufacture, develop, prepare, market, distribute, supply
and/or sell the Subject Property, non-integrated products and all individual units therein, in that
said Subject Property, non-integrated products and individual units therein have experienced, and
continue to experience, defects and deficiencies, and damages resulting therefrom, as more
specifically described below.

16. The defects and deficiencies include, but are not necessarily limited to, structural
defects, fire-safety defects, waterproofing defects, civil engineering/landscaping, roofing, stucco
and drainage defects, architectural defects, mechanical defects, plumbing and HVAC defects,
sulfate contamination, acoustical defects, defects relating to the operation of windows and sliding
glass doors, and electrical defects,

17. The Subject Property may be defective or deficient in other ways and to other extent
not presently known to Plaintiff, and not specified above. Plaintiff reserves the right to amend
this Complaint upon discovery of any additional defects or deficiencies not referenced herein,
and/or to present evidence of the same at the time of trial of this action.

18. Due to the failures of Defendants and the defects, deficiencies, and resulting
damage, the Subject Property has been adversely impacted so as to diminish the function of the
Subject Property and individual units thereon, thereby affecting and interfering with the health,

safety and welfare of the Plaintiff and its members, and their use, habitation and peaceful and

4
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quiet enjoyment of the Subject Property.

19. Plaintiff alleges generally that the defects and deficiencies as described above are,
19. Plaintiff alleges generally that the defects and deficiencies as described above are,

among other things, violations or breaches of local building and construction practices, industry
standards, governmental codes and restrictions, manufacturer requirements, product
specifications, the applicable Building Department Requirements, Chapter 523 of the Nevada
Administrative Code, and the Uniform Building Code, National Electrical Code, Uniform
Plumbing Code, and Uniform Mechanical Code, as adopted by Clark County and the City of Las
Vegas at the time the Subject Property was planned, designed, constructed and sold.

20. The deficiencies in the construction, design, planning and/or construction of the
Subject Property described in this Complaint were known or should have been known by the
Defendants, including the ROE GOVERNMENTAL ENTITIES at all times relevant hereto.

21, All of the claims contained in this Complaint have been brought within the
applicable Statutes of Repose and/or Limitations.

22. Plaintiff alleges generally that the conduct of Defendants, including the ROE
GOVERNMENTAL ENTITIES, was and remains the actual, legal and proximate cause of

general and special damages to Plaintiff.

III. FIRST CLAIM FOR RELIEF
(Breach of Implied Warranties of Workmanlike Quality and Habitability)

23. Plaintiff hereby incorporates and realleges Paragraphs | through 22 of the Complaint
as though fully set forth herein.

24, Defendants expressly and impliedly warranted that the Subject Property, components
and associated improvements, were of workmanlike quaiﬁy, were safely and properly constructed
and were fit for the normal residential purpose intended.

25. Further implied warranties arose by virtue of the offering for sale by Defendants of
the Subject Property to Plaintiff and its members, without disclosing that there were defects
associated with sald property, thereby leading all prospective purchasers, including Plaintiff and
its members, to believe that there were no such defects.

26. Defendants gave similar implied warranties to any and all regulatory bodies who had
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10 issue permits and/or provide approvals of any nature as to the Subject Property, which were at

all relevant times defective and known by Defendants to be so defective.
all relevant times defective and known by Defendants to be so defective.

27. Defendants breached their implied warranties in that the Subject Property was not,
and is not, of workmanlike quality, nor fit for the purpose intended, in that the Subject Property
was not, and is not, safely, properly and adequately constructed.

28, Defendants have been notified and have full knowledge of the alleged breaches of
warranties and Defendants have failed and refused to take adequate steps to rectify and/or repair
said breaches.

29. As a proximate legal result of the breaches of said implied warranties by Defendants
and the defective conditions affecting the Subject Property, Plaintiff and its members have been,
and will continue to be, caused damage, as more fully describe herein,

30. As a further proximate and legal result of the breaches of the implied warranties by
Defendants and the defective conditions affecting said Subject Property, Plaintiff and its
members have been, and will continue to be, caused further damage in that the defects and
deficiencies have resulted in conditions which breach the implied warranty of habitability.

31. Plaintiff incorporates by reference, as if set forth herein, the particular statement of
damages described in the prayer for relief.

32. Plaintiff is entitled to recover damages pursuant to NRS 116.4114.

33. Plaintiff has been required to retain the services of Quon Bruce Christensen to
prosecute this matter and is entitled to an award of attorney’s fees based thereon.

34. Plaintiff is entitled to recover its attorney’s fees, costs and expenses pursuant to
NRS 116.4114.

35. The monies recoverable for attorney’s fees, costs and expenses under NRS 40.600 ef
seq. and NRS 116 er seq., include, but are not limited to, all efforts by Quon Bruce Christensen

on behalf of Plaintiff prior to the filing of this Complaint.
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IV. SECOND CLAIM FOR RELIEF
(Breach of Contract)

~ vt 1 Lt e ‘e PRI . . ~ . - . . + omw s

36.  Plaintiff realieges and incorporates by reference Paragraphs 1 through 35 of the
Complaint as though fully set forth herein.

37.  On various dates, each of the Plaintiff’s members and Defendants entered into a
written contract pursuant to which Plaintiffs members would purchase a unit in the Subject
Property and Defendants would sell a code-compliant and habitable unit to purchasers.

38.  Plaintiff and its members have at all times performed the terms of the contract in
the manner specified by the contract, except those terms which could not be fulfilled without
fault attributable 1o Plaintiff or its members.

39, Defendants have failed and refused, and continue to refuse to tender its
performance as required by the contract in that said units were not and are not in a habitabie and
code-compliant condition,

40.  Said contracts contain a provision that if the subject of the contract should go to
litigation, the prevailing party is entitled to attorneys’ fees and costs.

V. THIRD CLAIM FOR RELIEF
(Breach of Express Warranties)

41.  Plaintiff incorporates and realleges paragraphs 1-41 hereof by reference as though
fully set forth herein.

42, When marketing and selling the residences and improvements and appurtenances
thereto to the general public and to Plaintiff and its members, Defendants, with the exception of
ROE GOVERNMENTAL ENTITIES 1-100, by and through their agents or employees, expressiy
warranted by verbal, written and demonstrative means, that the design and construction of said
residences and improvements and appurtenances thereto, were designed and constructed free
from defect or deficiency in materials or workmanship in compliance with applicable building
and construction codes, ordinances and industry standards, and are fit for human habitation.

43, By designing and constructing the residences, improvements and appurtenances
incident thereto in a defective and deficient manner violating building and construction codes,

ordinances and industry standards then in force as described herein above, Defendants breached

7
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said express warranties made to Plaintiff and its members. As a proximate cause of Defendants’

conduct, Plaintiff and its members have and continue to suffer damages which include, without
conduct, Plaintiff and its members have and continue to suffer damages which include, without

limitation, the cost to repair the defects and deficiencies in the design and construction of the
residences and improvements and appurtenances thereto, which are now and will continue to
pose a threat to the health, safety and welfare of Plaintiff, its members, their guests and the
general public until such repairs are effected. Said damages are in excess of $40,000.00 (Forty
Thousand Dollars) and continuing.

44, Plaintiff is entitled to damages pursuant to NRS 116.4113.

45.  Asaresult of Defendants’ breaches of express warranties, Plaintiff has been
compelled to retain the services of the Quon Bruce Christensen Law Firm in order to comply
with statutory requirements prior to litigation and to institute and prosecute these proceedings,
and 1o retain expert consultants and witnesses as reasonably necessary to prove their case, thus
entitling Plaintiff to an award of attorneys fees and costs in amounts to be established at the time
of trial.

Vi, FOURTH CLAIM FOR RELIEF
{Breach of Fiduciary Duty)

46.  Plaintiff incorporates and realleges paragraphs 1-45 hereof by reference as though
fully set forth herein.

47.  Plaintiff is informed and believes and thereupon alleges that Defendants, with the
exception of ROE GOVERNMENTAL ENTITIES, inclusive, were the promoters, developers and
creators of the Association. In said capacities, Defendants served as directors and officers of the
Association, exercising direct and indirect control over the administration, management and
maintenance of the Association and its property, including but not limited to the Common Areas of
the Subject Property. As such, Defendants were obligated to maintain and repalr said Common
Areas and the improvements and appurtenances incident thereto as the fiduciaries of all Association
members.

48. Plaintiff is informed and believes and thereupon alleges that, as regards the sale of

the units and accompanying interests in the Common Areas of the Subject Property, Defendants
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owed a fiduciary duty to disclose material facts pertinent to the condition and desirability of said

property which were neither known to nor reasonably discoverable by Plaintiff or its members at the
property which were neither known to nor reasonably discoverable by Plaintiff or its members at the

time of purchase, including the costs of maintaining and repairing same. Said fiduciary duties were
continuing in nature, including the duty to disclose to Plaintiff’s members the nature and existence
of any defects of deficiencies in the design or construction of the Subject Property, the Common
Areas thereof and the improvements and appurtenances incident thereto.

49.  Defendants breached their fiduciary duties by failing and refusing to disclose the
existence and nature of such defects to Plaintiff’s members, by failing and refusing to repair said
defects, and by failing and refusing to take necessary action to have those responsible for the defects
and deficiencies in design and construction repair, or pay to repair, said defects and deficiencies.
Because Defendants and each of them were in some manner directly responsible for the
development, design and construction of the Subject Property, the Common Areas thereof and
improvements and appurtenances incident thereto, Defendants knew or should have known of said
defects and deficiencies therein at or before the commencement of sales to the public, and their
failure to disclose, repair or pay to repair said defects and deficiencies constitutes an act of self-
dealing in reckless disregard for the health, safety and well-being of Plaintiff and its members.

50.  Plaimiffis informed and believes and thereupon alleges that Defendants have further
breached their fiduciary duties by (1) entering into agreements, contracts and financial arrangements
contrary to the best interests of the Association, (2) entering into unauthorized transactions resulting
in losses to the Association, (3) maintaining conflicts of interest with the Association and failing to
disclose said conflicts, (4) negligently and recklessly handling of Association revenues, income and
accounts to the detriment of the Association, (5) promoting a marketing scheme that directly
benefitted Defendants to the detrémem of the Association, and (6) failing to collect adequate
assessment income and prepare adequate operating budgets to meet the reasonable repair and
maintenance needs and related Association needs.

51.  As a proximate cause of Defendants’ conduct, Plaintiff and its members have

suffered and continue to suffer damages, including without limitation, the cost to repair the defects
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and deficiencies in the design and construction of the Subject Property, the Common Areas thereof

and the improvements and appurtenances incident thereto, which are now and will continue to pose
and the improvements and appurtenances incident thereto, which are now and will continue (o pose

a threat to the health, safety and welfare of Plaintift, its members, and their guests and the general
public until such repairs are effected. Plaintiff is informed and believes and thereupon alleges that
said damages are in excess of $40,000.00 (Forty Thousand Dollars) and continuing.

52.  Defendants’ breaches of the fiduciary duties owed to Plaintiff and its members were
was at all times malicious and undertaken with the intent to defraud and oppress Plaintiff and its
members for Defendants’ own enrichment, thus warranting the imposition of punitive damages
sufficient to punish and embarrass Defendants, and to deter such conduct by them in the future,

53. As a result of Defendants’ conduct, Plaintiff has been compelied to retain the
services of the law firm of Quon Bruce Christensen in order to comply with statutory requirements -
prior to litigation and to institute and prosecute these proceedings, and to retain expert consultants
and witnesses as reasonably necessary to prove their case, thus entitling Plaintiff 1o an award of

attorneys’ fees and costs in amounts to be established at the time of trial.

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:
1. For general and special damages all in an amount in excess of $10,000.00,
2. For such other relief that the Court deems just and proper, including, but not

limited to equitable relief.

Dated this 1= _ day of June, 2007.
QUON BRUCE CHRISTENSEN

ol

NAKCY QUSH, ESQ.

Nevada Bar No. 6099

JASON W. BRUCE, ESQ.
Nevada Bar No. 6916

JAMES R, CHRISTENSEN, ESQ.
Nevada Bar No. 3861

2330 Paseo Del Prado, Suite C-101
[.as Vegas, Nevada 89102

(702) 942-1600

Attorneys for Plaintiff’

10
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IN THE SUPREME COURT OF THE STATE OF NEVADA

D.R. HORTON INC., a Delaware )
Corporation )
)

Petitioner, )

)

Vs. )
)

EIGHTH JUDICIAL DISTRICT COURT of)
the State of Nevada, in and for the )
COUNTY OF CLARK; and the )
HONORABLE SUSAN H. JOHNSON, )
District Judge, )
)

Respondent. )

)

HIGH NOON AT ARLINGTON RANCH )
HOMEOWNERS ASSOCIATION, a )
Nevada non-profit corporation, )
)

Real Party in Interest. )

Supreme Court Case No.:

District Court Case No.: A542616
Department No.: XXII

Electronically Filed
Jun 09 2011 04:06 p.m
Tracie K. Lindeman
Clerk of Supreme Cour

PETITION FOR WRIT OF MANDAMUS,

OR IN THE ALTERNATIVE, WRIT OF PROHIBITION

ROBERT C. CARLSON, ESQ.

Nevada Bar No. 8015

MEGAN K. DORSEY, ESQ.

Nevada Bar No. 6959

[IAN P. GILLAN, ESQ.

Nevada Bar No. 9034

KOELLER NEBEKER CARLSON
& HALUCK, LLP

300 South Fourth Street, Suite 500

Las Vegas, NV 89101

(702) 853-5500

Attorneys for Petitioner,

D.R. HORTON, INC.

THE HONORABLE SUSAN JOHNSON
DEPARTMENT XXII

EIGHTH JUDICIAL DISTRICT COURT
OF CLARK COUNTY, NEVADA
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89101

(702) 671-0571

Respondent

Docket 58533 Document 2011-17218
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PAUL P. TERRY, JR., ESQ.

Nevada Bar No. 7192

JOHN STANDER, ESQ.

Nevada Bar No. 9198

MELISSA BYBEE, ESQ.

Nevada Bar No. 8390

ANGIUS & TERRY

1120 North Town Center Drive, Suite 260
Las Vegas, NV 89144

Real Party in Interest
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AFFIDAVIT OF IAN P. GILLAN, ESQ. IN SUPPORT OF
D.R. HORTON, INC.’S PETITION FOR WRIT OF MANDAMUS, OR IN THE

ALTERNATIVE, WRIT OF PROHIBITION

STATE OF NEVADA )
} ss:
COUNTY OF CLARK )

I, IAN P. GILLAN, ESQ., being first duly sworn on oath, deposes and states under
penalty of perjury that the following assertions are true and cotrect, and of my own personal
knowledge:

1. I am an attorney duly licensed to practice law in the State of Nevada, and I am
a Partner of the law firm KOELLER NEBEKER CARLSON & HALUCK, LLP, attorneys for
Petitioner, D.R. HORTON, INC. in support of the D.R. HORTON, INC.’S PETITION FOR
WRIT OF MANDAMUS, OR IN THE ALTERNATIVE, WRIT OF PROHIBITION.

2. I hereby certify that I have read this petition, and to the best of my knowledge,
information, and belief, it is not frivolous or interposed for any improper purpose. I further
certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular N.R.A.P. 28(e), which requires every assertion in the brief regarding matter in the
record to be supported by a referenced to the transcript or appendix where the matter relied on
is to be found. 1 understand that I may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the Nevada Rules of
Appellate Procedure.

3. This Petition is being pursued because the Eighth Judicial District Court of
Clark County, Nevada abused its discretion by ruling that the Association does not have to
satisfy the analysis and prerequisites of D.R. Horton, Inc. v. Eighth Judicial District Court,
125 Nev.Ad.Op. 35, 215 P.3d 697 (2009) and Shuette v. Beazer Homes Holdings Corp., 121
Nev. 837, 124 P.3d 530 (2005) and NRCP 23 before it can litigate constructional defect

claims in a representative capacity on behalf of its members for defects affecting the Units.
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4, I have discussed the PETITION FOR WRIT OF MANDAMUS, OR IN THE
ALTERNATIVE, WRIT OF PROHIBITION with the Petitioner and have obtained
authorization to file the same.

5. A true and correct copy of the Association’s Complaint, is attached hereto as

6. A true and correct copy of the Order of the District Court, dated August 13,
2007, is attached hereto as Exhibit “2”.

7. A true and correct copy of the Association’s Notice Pursuant to Chapter 40,
dated January 21, 2008, is attached hereto as Exhibit “3”.

8. A true and correct copy of D.R. Horton’s Motion for Partial Summary
Judgment, dated April 14, 2008, is attached hereto as Exhibit “4”.

9. A true and correct copy of the District Court Order Granting D.R. Horton’s
Motion for Partial Summary Judgment, dated July 9, 2008, is attached hereto as Exhibit “5”.

10. A true and correct copy of the Association’s Petition for Writ of Prohibition or
Mandamus, dated November 20, 2008, is attached hereto as Exhibit *6”.

11. A true and correct copy of the Nevada Supreme Court Order Granting Petition,
dated September 3, 2009, is attached hereto as Exhibit “7”.

12. A true and correct copy of the Association’s Motion for Declaratory Relief Re:
Standing Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d), dated September 30,
2010, is attached hereto as Exhibit “8”.

13. A true and correct copy of D.R. Horton’s Opposition to the Association’s
Motion for Declaratory Relief Re: Standing Pursuant to Assignment and Pursuant to NRS
116.3102(1)(d), dated October 19, 2010, is attached hereto as Exhibit “9”.

14, A true and correct copy of the Association’s Reply to D.R. Horton’s
Opposition to the Association’s Motion for Declaratory Relief Re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d), dated November 3, 2010, is attached hereto
as Exhibit “10”.
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15. A true and correct copy of the Transcript of District Court Hearing of
November 10, 2010, is attached hereto as Exhibit “117.

16. A true and correct copy of the District Court Order, dated February 2,2011, is
attached hereto as Exhibit “12”.

17. A true and correct copy of D.R. Horton’s Motion for Reconsideration, dated
March 1, 2011, is attached hereto as Exhibit “13”.

18. - A true and correct copy of The High Noon at Arlington Ranch CC&Rs, at
Section 1.77, is attached hereto as Exhibit “14”.

20. A true and correct copy of the Association’s Notice of Defects, dated January
7, 2008, is attached hereto as Exhibit “15”.

21. A true and correct copy of the District Court’s Finding of Fact, Conclusions of
Law and Order, dated January 31, 2011, is attached hereto as Exhibit “16”.

FURTHER YOUR AFFIANT SAYETH NAUGHT. —

' LAN, ESQ.

3 GAYLE FUENTES
} Notary Public-State of Nevada [
APPT. NO. 07-2151-1

vi
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COMES NOW PETITIONER, D.R. HORTON, INC., a Delaware Corporation
[hereinafter referred to as, “Petitioner”), by and through Robert C. Carlson Esq., Megan K.
Dorsey, Esq., and Ian P. Gillan, Esq., of the law firm of KOELLER, NEBEKER, CARLSON
& HALUCK, LLP, its atiorneys, and hereby petitions the Supreme Court of Nevada to issue a
Writ of Mandamus or, in the alternative, Writ of Prohibition, to overturn the Eighth Judicial
District Court’s [hereinafter referred to as “Respondent Court”] February 10, 2011, Findings
of Fact, Conclusions of Law and Order [hereinafter referred to as the “Order”].

This extraordinary relief is necessary to cure the Respondent Court’s arbitrary and
capricious abuse of discretion in failing to follow and enforce this Court’s holding in the
matter of D.R. Horton, Inc. v. Dist. Ct, 125 Nev. __, 215 P.3d 697 (2009) [hereinafter
referred to as “First Light I}, by refusing to apply the analysis of NRCP 23 and Shuette v.
Beazer Homes Holding Corp., 121 Nev. 837, 124 P.3d 530 (2005) [hereinafter referred to as
“Shuette™], and in granting the High Noon at Arlington Ranch Homeowner’s Association’s
[hereinafter referred to as the “Association’] Motion for Declaratory Relief Re: Standing
Pursuant to NRS 116.3102(1)(d). This extraordinary relief is also necessary to cure
Respondent Court’s arbitrary and capricious abuse of discretion in improperly finding the
Association may litigate claims for alleged constructional defects in a representative capacity,
on behalf of its individual members, without performing the NRCP 23 analysis required by
the holdings of First Light II and Shuette, and expressly ruling that such an analysis was

unnecessary.
/!
i

"
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This Petition is made and based upon the following Memorandum of Points and
Authorities, the pleadings and papers on file herein, and such oral arguments or documentary
evidence as may be presented to this Honorable Court.

DATED this 9" day of June, 2011.

KOELLER NEBEKER CARLSON

BY:

0 'RT/C. ARLSON, ESQ.
Nevada Bar No. 8015

MEGAN K. DORSEY, ESQ.
Nevada Bar No. 6959

IAN P. GILLAN, ESQ.
Nevada Bar No. 9034

300 South Fourth Street, Suite 500
Las Vegas, NV 89101

Attorney for Petitioner,

D.R. HORTON, INC.

MEMORANDUM OF POINTS AND AUTHORITIES

I. ISSUES PRESENTED
1. Did Respondent Court arbitrarily and capriciously abuse its discretion in
failing to perform an NRCP 23 analysis, as mandated in First Light II', when finding the
Association would be permitted to litigate issues related to myriad alleged construction
defects affecting individual Units on behalf of individual homeowners?
II. INTRODUCTION
This Court’s Decision in First Light I sets forth clear and certain guidelines which are

required to be followed by the District Courts of this State when faced with cases where

! In this case, the Court also issued an Order on September 3, 2009 regarding the High Noon at Arlington Ranch
Homeowners® Association’s Petition for Writ of Mandamus, which mitrored the language of the First Light il
decision. Petitioner refers to the First Light Il decision herein, as it was the published Opinion of the Court, but
asserts Respondent Court specifically violated the mandates within the September 3, 2009 Order issued in this
case.

Page 2 of 21
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homeowners’ associations seek to represent the interests of individual homeowners in
construction defect lawsuits. Specifically, the District Courts had to conduct and document a
thorough NRCP 23 analysis utilizing the principles set forth in Shuette.” This is an analysis
the District Courts had been performing since the Shuette case was handed down in December
of 2005 without challenge to this Court’s mandate.

In the case at hand, the Respondent Court made a reasoned analysis and decision that
the Association did not have standing to represent the 194 homeowners with regards to the
defects within those Units, despite the assignment of rights of the homeowners. However, in
the same opinion, Respondent Court erroneously determined the same analysis was not
required for defects occurring in the “building envelope.” This determination was made in
spite of the fact that, per the CC&Rs, the elements claimed to make up the “building
envelope” are within the Units. The use of the term “puilding envelope” is concerning
because it appears the Association is using the term to avoid the required NRCP 23 analysis.
The myriad defect allegations themselves did not change; the innumerable potential causes
did not change; the potential and variable alleged damages did not change; the Causes of
Action did not change; the defenses thereto did not change; and the general incompatibility of
these alleged myriad defects with NRCP 23 and the principles espoused within Shuette did not
change. The only thing that changed was the illusory and improper conglomeration and
relabeling of numerous defects into two words: “building envelope.”

The district courts of this State are constitutionally and jurisdictionally barred from
disregarding the Opinions and Orders of the Nevada Supreme Court. The Rule of Law and
the foundations of our State Judicial System would erode if this were not the case. The

citizenry of this State must be able to rely on a formal and orderly Judicial System.

2 In First Light I, this Court even provided additional guidance for the Respondent Courts to follow stating the
Courts “must determine, among other issues, which units have experienced constructional defects, the types of
defects allesed, the various theories of liability, and the damages necessary to compensate individual unit
owners.” See, Id. at 704.

Page 3 of 21
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Accordingly, Respondent Court’s arbitrary determination that the mandates within this
Court’s decision in First Light 11 are not applicable cannot stand.

Respondent Court concluded in its February 10, 2011 order, “IThe Association] did
not have standing to represent the 194 Units’ owners with respect to the sundry of
individualized claims for constructional defects within the interior of their Units. However, in
this Court’s view, claims relating to constructional defects located upon or within the
buildings’ envelopes are different, and affect every member of the common-interest
community,” This conclusion disregards the First Light Il decision, the Association’s own
CC&Rs and leads to a misapplication of the law. Respondent Court improperly expands that
conclusion, and erroneously determines NRCP 23 would nullify NRS 116.3102(1)(d) if it
were applied to the defects at the “building envelope.”

NRCP 23 and NRS 116.3102(1)(d) are not in conflict with each other. Respondent
Court’s February 10, 2011 Order simply disregards the First Light II Opinion and, for that
reason, must be reversed.

III. STATEMENT OF THE CASE

High Noon at Arlington Ranch consists of 342 Units in a development of 114
buildings in Las Vegas. Each Unit is a separate, frechold estate within the common-interest
community named High Noon at Arlington Ranch fhereinafter referred to as the
“Development”].

On June 7, 2007 the Association improperly and prematurely filed a Complaint against
Petitioner. (See, the Association’s Complaint, attached hereto as Exhibit “17.) The Complaint
alleged construction defects in common areas and residential buildings at the Development.
(/d). The Association sought and was granted a stay of the pre-litigation process in order to
comply with NRS 40.600 ef seq. (See, Order of the District Court, dated August 13, 2007,
attached hereto as Exhibit “2”.) On January 21, 2008, six months after the filing of the
Complaint, the Association sent notice pursuant to NRS 40.645 [hereinafter “Chapter 40

Notice”]. The Chapter 40 Notice also alleged defects in both the common areas and Units.
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(See, the Association’s Notice Pursuant to Chapter 40, dated January 21, 2008, attached hereto
as Exhibit “3”.)

On April 14, 2008, Petitioner brought a Motion for Partial Summary Judgment, which
argued the Association lacked standing to bring suit for claims regarding Units that were
owned and maintained by individual homeowners. (See, D.R. Horton’s Motion for Partial
Summary Judgment, dated April 14, 2008, attached hereto as Exhibit “4”) (Attachments to
Original omitted).

On July 9, 2008, Respondent Court granted the Motion for Partial Summary Judgment
in Petitioner’s favor, finding the Association lacked standing to bring claims related to the
individual Units at the Development. That finding was based on the Development’s
Conditions, Covenants and Restrictions (hereinafter “CC&RS”). (See, District Court Order
Granting D.R. Horton’s Motion for Partial Summary Judgment, dated July 9, 2008, attached
hereto as Exhibit “5”.)

In response to Respondent Court’s Order Granting Motion for Partial Summary
Judgment, on November 20, 2008, the Association filed a Petition for Writ of Prohibition or
Mandamus in this Court. (See, the Association’s Petition for Writ of Prohibition or
Mandamus, dated November 20, 2008, attached hereto as Exhibit “6™) (Attachments to
Original omitted). This Court granted the Petition on September 3, 2009, concluding
Respondent Court needed to conduct an analysis pursuant to this Court’s holding in First
Light II. (See, Nevada Supreme Court Order Granting Petition, dated September 3, 2009,
attached hereto as Exhibit “7”.)

The Association filed its Motion for Declaratory Relief Re: Standing Pursvant to
Assignment and Pursuant to NRS 116.3 102(1)(d) [hereinafter referred to as the “Association
Motion] on September 30, 2010. (See, the Association’s Motion for Declaratory Reliéf Re:
Standing Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d), dated September 30,
2010, attached hereto as Exhibit “8”) (Attachments to Original omitted). In the Association’s

Motion, the Association argued that it had “standing” to sue for defects in the individual Units
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on behalf of 194 homeowners, as the homeowners’ standing was transferred to the
Association when they each assigned their rights to the Association. (/d.). The Association
also argued that there was a conflict between First Light II, the Supreme Court’s holding in
Shuette, NRCP 23 and NRS 116.3102(1)(d). (/d.). This alleged conflict was based on NRS
116.3102(1)(d), which allows a homeowners’ association o sue on behalf of two or more
individual homeowners on matters affecting the common-interest community, and the
numerosity requirement in NRCP 23, as set out in Shueite and reaffirmed in First Light II.
(Id.). Thus, the Association argued the Supreme Court’s holding in First Light I and Shuette
facially violated the Nevada Legislature’s intent in drafting NRS 116.3102(1)(d). (/d.).

Petitioner filed an Opposition to the Association’s Motion. (See, D.R. Horton’s
Opposition to the Association’s Motion for Declaratory Relief Re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d), dated QOctober 19, 2010, attached hereto as
Exhibit “9”.) Petitioner argued the assignment of the claims to the Association could not be
relied upon to grant “standing” to the Association, because the assignment had conditioned
recovery by any homeowner on assigning their right to sue to the Association. (/d.).
Petitioner also contended the Association had vet to make a showing as to the alleged defects
and, under First Light II, no determination of whether these alleged defects would satisfy the
requirements of NRCP 23 could be performed. (/d.)

The Association filed a reply to Petitioner’s Opposition and argued the homeowners’
assignments of rights would afford it standing to sue because a person is permitted to
contractually assign their legal rights to others. (See, the Association’s Reply to D.R.
Horton's Opposition to the Association’s Motion for Declaratory Relief Re: Standing
Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d), dated November 3, 2010,
attached hereto as Exhibit “10”.) The Association further argued that under an NRCP 23
analysis, it should be granted the right to sue on behalf of individual homeowners as the

requirements of the rule were easily met, including that each homeowner allegedly had
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defects to the roofs, decks, stucco, windows, fire resistive construction, and structural
components. (Id.)

The Association’s Motion was heard on November 10, 2010. (See, Transcript of
District Court Hearing of November 10, 2010, attached hereto as Exhibit “11”.) Respondent
Court entered its Order on February 10, 2011, (See, District Court Order, dated February 2,
2011, attached hereto as Exhibit “12”.) As it did in prior cases, Respondent Court found that
NRCP 23’s numerosity requirement was confrary to the legislative intent of NRS
116.3102(1)(d), because seeking to sue on behalf of only two homeowners under NRS
116.3102(1)(d) would never fulfill the requirement under NRCP 23. (Id.); (see also, View of
Black Mountain Homeowner’s Association v. The America Black Mountain Limited
Partnership, Case No. A590266, See, Dorrell Square Homeowners® Association v. D.R.
Horton, Inc., Case No. A527688, and See, Court at Aliante Homeowners' Association v. D. R.
Horton, Case No. A527641). Respondent Court further found that it did not matter how the
Association came to be in a representative capacity for the individual homeowners; the
assignments by the Development’s homeowners did not allow the Association to circumvent
an NRCP 23 analysis under First Light II as to the interior of each Unit. (See, Exhibit “127.)

Nevertheless, Respondent Court conducted no NRCP 23 analysis for alleged defects to
the “building envelope.” In fact, Respondent Court stated that the NRCP 23 analysis was
unnecessary in that regard. The Association’s counsel defined the “building envelope™ as
exterior walls, wall openings (such as windows and doors) and roofs. Respondent Court then
granted the Association the right to sue on behalf of individual homeowners for alleged
defects to the building envelope.

Petitioner filed a Motion for Reconsideration of the Order on March 1, 2011, based on
Respondent Court’s inconsistent analysis and incorrect application of First Light Il. (See,
D.R. Horton’s Motion for Reconsideration, dated March 1, 2011, attached hereto as Exhibit
“13”.) Respondent Court denied Petitioner’s Motion for Reconsideration following a hearing

on the Motion on March 29, 2011,
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IV. A WRIT OF MANDAMUS, OR IN THE ALTERNATIVE, WRIT OF
PROHIBITION, IS THE PROPER EXTRAORDINARY RELIEF TO
PREVENT EXTREME AND IRREPARABLE PREJUDICE TO THE
PETITIONER AND THE UNNAMED, INDIVIDUAL HOMEOWNERS
WITHIN THE HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION

The Supreme Court of Nevada has the authority to issue Writs of Mandamus to control
arbitrary or capricious abuses of discretion by district courts. See, Marshall v. Dist. Ct., 108
Nev. 459, 465, 836 P.2d 47, 52 (1992). A Writ of Mandamus, pursuant to N.R.S. 34.160, and
a Writ of Prohibition, pursuant to N.R.S. 34.320, are counterparts in that mandamus compels a
government body or official to perform a legally mandated act, whereas prohibition compels a
government body or official to cease performing acts beyond its legal authority. See, e.g.,
Ashokan v. State, Dept. of Ins., 109 Nev. 662, 856 P.2d 244 (1993).

An abuse of discretion occurs if the district court’s decision is arbitrary and capricious
or if it exceeds the bounds of the law or reason. Crawford v. State, 121 P.3d 582, 585 (2005).
“Arbitrary and capricious” is defined as a willful and unreasonable action without
consideration or in disregard of the facts or law, or without a determining principle. Elwood
Investors Co. v. Behme, 361 N.Y.S.2d 488, 492, (N.Y. Sup. 1974). An “abuse of discretion”
is defined as the failure to exercise sound, reasonable and legal discretion. State v. Draper, 27
P.2d 39, 50 (Utah 1993). “Abuse of discretion™ is a strict legal term indicating the appellate
court is of the opinion that there was a commission of an error of law by the trial cowrt. Id. It
does not imply intentional wrong or bad faith, or misconduct, nor any reflection on the judge,
but refers to the clearly erroneous conclusion and judgment — one that is clearly against logic.
Id.

Petjtions for extraordinary Writs are addressed to the sound discretion of this Court
and may only issue where there is no “plain, speedy, and adequate remedy” at law. See, NRS
34.330; State ex rel. Dept. of Transp. v. Thompson, 99 Nev. 358, 662 P.3d 1138 (1983).
However, “each case must be individually examined, and where circumstances reveal urgency

or strong necessity, extraordinary relief may be granted.” Jeep Corp. v. Dist. Ct., 98 Nev.
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440, 443, 652 P.2d 1183, 1185 (1982) (citing, Shelton v. Dist. Ct., 64 Nev. 487, 185 P.2d 320
(1947)). This Court will exercise its discretion to consider Writ Petitions, despite the
existence of an otherwise adequate legal remedy, when an important issue of law needs
clarification, and this Court’s review would serve considerations of public policy, sound
judicial economy, and administration. Dayside Inc. v. Dist. Ct., 119 Nev. 404, 407, 75 P.3d
384, 386 (2003).

Here, Petitioner respectfully submits Respondent Court exceeded the scope of its
authority and abused its discretion in entering the Order, which does not follow the directives
of this Court’s holdings in First Light II and Shuette or this Court’s September 3, 2009 Order
in this case. Respondent Court’s failure to perform an analysis pursuant to NRCP 23 to
determine whether the Association had the authority to bring alleged constructional defect
claims within the “building envelope” in a representative capacity -- in accordance with
binding precedent -- was a serious violation of the rights of Petitioner and the individual
homeowners within the Development.

Respondent Court’s ruling allows the Association to improperly assert claims for
alleged constructional defects for property which is owned by individual homeowners,
without an analysis of the procedural safeguards of NRCP 23. The performance of this
analysis was mandated by this Court in First Light II as necessary in constructional defect
cases where a homeowners’ association seeks to bring claims on behalf of individual owners.
To permit this ruling to stand would allow the Association to circumvent the rules and
reasoning prescribed by this Court in First Light I and Shuette, and would create a de facto
class-type representative action without any of the mandated controls of NRCP 23.

The requested relief is necessary to prevent undue prejudice to Petitioner should the
underlying matter proceed with the Association pursuing claims in a representative capacity
for individual homeowners at the Development. An extraordinary Writ is the only procedural
avenue available to Petitioner to address this wrong, as this matter would proceed in an

entirely different manner should the Association be found not to be allowed to bring suit on

Page 9 of 21




e - B = N ¥ T - S B o

o] NNMMNMW!—‘HM;—!»—*W;—AHM
gqgm&wwmowwﬂc\mbwwr—'o

behalf of individual homeowners. The time and expense that would be spent in moving
forward with this case without a determination of whether Respondent Court’s ruling was an
arbitrary and capricious abuse of diseretion would not be economic in the view of the parties
or the judicial system.

Additionally, Petitioner respectfully submits Respondent Court’s refusal to apply
binding precedent in making its ruling is the gxact type of arbitrary and capricious abuse of
discretion Writs of Mandamus seek to prevent. Petitioner thus respectfully requests this Court
exercise its discretion and grant its Petition for a Writ of Mandamus, or in the Alternative,
Writ of Prohibition, to compel Respondent Court to follow the binding precedent of this Court
in First Light I and Shuette and as set forth in its September 3, 2009 Order.

V. RESPONDENT COURT ERRONEOUSLY FAILED TO APPLY AN
NRCP 23 ANALYSIS TO THE CLAIMS BROUGHT BY THE
ASSOCIATION REGARDING THE SO-CALLED “BUILDING
ENVELOPE”

Under First Light II and Shuette, Respondent Court was required to perform a full
NRCP 23 analysis before ruling that the Association was permitted to sue in a representative
capacity. In éddition to the numerosity requirement, an analysis of NRCP 23’s commonality,
typicality and adequacy requirements should have been performed by Respondent Court. See,
Shuette at 847, 124 P.3d at 530. Association’s counsel has clustered several elements of the
Units into a grouping called the “building envelope.” The CC&Rs expressly define those
elements as being a part of the individualized Units and owned by the individual homeowners.
As such, it had to be shown, inter alia, that the alleged defects in the “building envelope”
were common to those Units for which the Association sought to file claims.

In the Association’s Motion for Declaratory Relief filed September 30, 2010, Counsel
for the Association defined the “building envelope” of the homes in the Development as “the

exterior of the building, the roof, the stucco, the balconies and decks, the exterior doors and
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the windows.” (See, Exhibit “g”y> However, grouping those areas of the Units together and
giving them a common name does not demonstrate satisfaction of NRCP 23.

In its February 10, 2011 Order, Respondent Court misinterpreted the law set forth by
this Court and failed to perform an NRCP 23 analysis as it accepted the Association’s
definition of “building envelope” in spite of the CC&Rs of the Association. In that Order,
Respondent Court held, “there is no doubt constructional defects within or upon the Units’
‘building envelopes® affect the common-interest community, and thus, this Court concludes
[the Association] has standing to sue on behalf of two or more of its members for
constructional defects which are limited to ‘the exterior of the building, the roof, the stucco,
the balconies and decks, the exterior doors and the windows.”” (See, Exhibit “127.)
Respondent Court continued “In so holding, this Court notes claims made by [the
Association] for constructional defects to the building exteriors, or ‘envelope’ are different
than those addressed in [First Light II}, whereby no class action analysis under NRCP 23 need
be undertaken with respect to such causes of action.” (See, Id)

As this Court is aware, it is not a matter of whether the elements of an individual’s
property affect the common-interest community, but whether the alleged defects are occurring
in a unit within the community. The CC&Rs at the Development clearly define the
boundaries of each individually owned Unit as:

“UJnit” or “Residential Unit” shall mean that residential portion of this community
to be separately owned by each owner . . . . As set forth in the Plat, a Unit shall
mean a 3-dimentional figure: (a) the horizontal boundaries of which are
delineated on the Plat and are intended to terminate at the extreme outer limits of
the Triplex Building envelope and include all roof areas, eaves and overhangs. . . .
Each residential Unit shall be a separate freehold estate (not owned in common
with the other Owners of Units in the Module or Properties), as separately shown,
numbered and designated in the Plat. . . . The boundaries of each Unit are set forth
in the Plat, and include the above described area and all applicable improvements
within such areas, which may include, without limitation, bearing walls, columns,

3 It is of import_that Plaintiff's counsel in this particular case has included “balconies and decks” within the
“building envelope.” None of the other cases include those elements of the units within the amorphous
definition.
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floors, roofs, foundations, footings, windows, central heating and other central
services, pipes, ducts, flues, conduits, wires and other utility installations.” (/d.)

(See, The High Noon at Arlington Ranch CC&Rs, at Section 1.77, attached hereto as Exhibit
“14) (see also, Exhibit “5” (wherein Respondent Court defines the applicable CC&Rs)).
Further, Section 9.3 of the CC&Rs places the sole responsibility for maintenance and repairs
of the individual Units on the homeowner. (See, Exhibit “15”.)

Respondent Court arbitrarily accepted the Association’s position that those items
included in the “building envelope,” are somehow distinct from those items on the interiors of
the Units. Respondent Court found that the plumbing and electrical systems are a part of the
individualized Units. This delineation is a clear abuse of discretion, as the roofs, exterior
doors, exterior windows, and other elements of the “building envelope” are defined in the
exact same section, and in some cases exact same sentence, as the plumbing and electrical
work. Respondent Court’s failure to perform an NRCP 23 analysis on the alleged defects at
the “exterior building, the roof, the stucco, the balconies and decks, the exterior doors and the
windows,” is an express failure to comply with this Court’s precedent in determining whether
a homeownefs’ association may bring claims on behalf of individual home owners. The Court
in First Light Il made no distinction between the interior and exterior of the units. But rather,
any allegations concerning a unit must go through the NRCP 23 analysis.

For this reason, under the mandates set out by this Court in First Light I and Shuette,
an analysis under NRCP 23 was required before Respondent Court could determine the
Association would be permitted to maintain its suit on behalf of its individual homeowner
members and alleged constructional defects in the “building envelope.” Respondent Court
explicitly stated that it did not complete such an analysis, and therefore extraordinary relief is

warranted.

I
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V. RESPONDENT COURT ARBITRARILY AND CAPRICIOUSLY
ABUSED ITS DISCRETION IN FAILING TO PERFORM AN NRCP 23
ANALYSIS, AS MANDATED IN THE SEPTEMBER 3, 2609 ORDER OF
THIS COURT AND FIRST LIGHT I

Pursuant to First Light II, NRCP 23 and Shuette, the Association was not permitted to
bring a representative action for the alleged constructional defects concerning the Units in this
case. On February 10, 2011, Respondent Court disregarded the elements of NRCP 23 and
Shuette when determining whether the Association had the ability to sue regarding the
“puilding envelope.” As such, Petitioner respectfully submits Respondent Court arbitrarily
and capriciously abused its discretion in failing to perform an analysis under NRCP 23, as
mandated by this Court’s September 3, 2009 Order and the holding in First Light II, before
finding the Association was permitted to bring claims for alleged constructional defects in a
representative capacity on behalf of individual homeowners.

The September 3, 2009 Nevada Supreme Court Order in this case declared,

Here, High Noon alleged several causes of action against Petitioner, claiming, in
part that both the individual units and the common areas of the community have
various defects and deficiencies pertaining to for example, structure, electrical,
plumbing, and roofing. Therefore, in accordance with the analysis set forth in
D.R. Horton, we direct the district court to review the claims asserted by High
Noon to determine whether the claims conform to class action principles, and
thus, whether High Noon may file suit in a representative capacity for
constructional defects affecting individual units.

(See, Bxhibit “77.) This Court specifically mandated Respondent Court review the claims
asserted by the Association under the analysis in First Light II. (See, id.). Furthermore, this
Court specifically mandated Respondent Court to “Jetermine whether the claims conform to
class action principles.” (See, id.)

Under this Court’s holding in First Light II, a homeowners association has standing to
bring alleged constructional defect claims in a representative capacity on behalf of individual

homeowners for matters affecting the common-interest community, pursuant to N.R.S,
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116.3102(1)(d).* See, First Light II, at 215 P.3d 697, 700. However, pursuant to First Light
11, the inquiry as to whether a homeowners’ association may bring suit in a representative
capacity does not end with the grant of standing provided by N.R.S. 116.3102(1)(d). Even
where N.R.S. 116.3102(1)(d) confers standing on a homeowners’ association to bring suit in a
representative capacity, a district court must conduct an analysis under NRCP 23, and this
Court’s holding in Shuette, to determine whether a representative suit is appropriate. Id. at
703. This Court added the protective safeguard to the analysis of whether a homeowners’
association would be permitted to bring a representative suit because homeowners’
associations in such representative suits act much like class action suit representatives. [d.
This Court further noted that “[bjecause constructional defect actions may be complex, it is
particularly important for the district court to thoroughly analyze NRCP 23’s requirements
and document its findings.” Id. at 704.

This Court continued in First Light II by noting “representative actions filed by
homeowners® associations are amenable to the same treatment as class action lawsuits brought
by individual homeowners, which we discussed in Shuette” Id  As such, when a
“homeowners’ association brings suit on behalf of its members, a developer may, under
Shuette, challenge whether the associations’ claims are subject to class certification.” Id. at
704. If the associations’ claims are challenged regarding the class certification principles, a
district court must conduct a thorough analysis under NRCP 23, and this analysis requires a
district court “to consider whether claims and various theories of liability satisfy the
requirements of numerosity, commonality, typicality, adequacy, and, as in Shuetfe, whether
‘common questions of law or fact predominate over individual questions,”” Id. (quoting,
Shuette at 850, 124 P.3d at 539).

A shared experience, without more, will not satisfy the requirements of NRCP 23 and,

as such, a district court “must determine, among other issues, which units have experienced

“N.R.S. 116.3102(1)(d) states, in pertinent part, that “the [homeowners’] association may ... (d) Institute, defend
or intervene in litigation or administrative proceedings in its own name on behalf of itself or two or more units’
owners on matters affecting the common interest community.”
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constructional defects, the types alleged, the various theories of liability, and the damages
necessary to compensate individual unit owners.” /d. at 704. As such, under the mandates set
out by this Court in First Light Il and Shuette, an analysis under NRCP 23 was required
before Respondent Court could rule that the Association would be permitted to maintain its
suit on behalf of its individual homeowner members and alleged constructional defects in the
“uilding envelope.” Such was not done and extraordinary relief is thus warranted.

VIL. RESPONDENT COURT IMPROPERLY FAILED TO CONDUCT THE
REQUIRED NRCP 23 ANALYSIS

Respondent Court cannot disregard this Court’s Orders, Opinions and the Nevada
Rules of Civil Procedure simply because standing has been conferred on an entity.
“Standing” under N.R.S. 116.3102(1)(d) and class action analysis under NRCP 23 are
separate inquiries. A district court must make a determination regarding both inquiries under
First Light II. The NRCP 23/Shuette analysis required by this Court in First Light Il is a
procedural device utilized to determine whether the representative action can properly be
maintained in a construction defect case in Nevada. Without conducting an analysis of the
procedural NRCP 23/Shuette step, a district court cannot propetly rule that a homeowners’
association can maintain a representative action for alleged constructional defects.

In Shuette, this Court stated the policy of class action lawsuits was to “promote
efficiency and justice in the legal system by reducing the possibilities that courts will be asked
to adjudicate many separate suits arising from a single wrong.” See, 121 Nev. 837, 846. In
order to ensure that this policy is being effectively protected, a court must analyze the several
factors of NRCP 23 before certifying a class. Id This same analysis is required when
determining if a homeowners’ association has the right to sue in a representative capacity,
because such an association is acting in the same capacity as the representative plaintiff in a
class action law suit. See, First Light II, 215 P.3d at 703.

Petitioner respectfully submits Respondent Court’s Febroary 10, 2011 Order ignored

the distinction between standing and the analysis required under NRCP 23 which, in
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combination, permits a district court in certain circumstances to allow a homeowners’
association to bring suit in a representative capacity on behalf of individual homeowners for
alleged defects. While Respondent Court’s February 10, 2011 Order sets out the holdings of
First Light I and notes that analysis under NRCP 23 and Shuette are required as to the
individual Units, its failure to conduct such an analysis when considering the “building
envelope™ suggests Respondent Court believes standing conferred on the Association pursuant
to N.R.S. 116.3102(1)(d) alone permits a homeowners’ association to bring a representative
suit. (See, Exhibit “7”.)

Additionally, Respondent Court stated that “requiring a homeowner’s association to
meet all the prerequisites of NRCP 23 before it can litigate[] on behalf of its members]]
constructional defects affecting the common-interest community, such as those upon or within
exterior walls wall openings and roofs, would nullify NRS 116.3102(1)(d).” (/d) This
statement makes it clear that Respondent Court has improperly comingled or eliminated the
proper two step analysis needed for a district court to certify that a homeowners’ association
may bring a representative claim.’

To protect the safeguards put in place by this Court regarding class action lawsuits and
representative suits by homeowners’ associations for alleged constructional defects, district
courts cannot be permitted to rule that an association may sue in a representative capacity on
behalf of individual homeowners without conducting an analysis under NRCP 23 and Shuette.

Given the mandates of this Court’s holdings in its September 3, 2009 Order and First
Light II, Respondent Court’s failure to perform an analysis under NRCP 23 was an
unreasonable disregarding of established law in Nevada. As such, Petitioner respectfully
requests this Court exercise its discretion and grant Petitioner’s Petition for a Writ of

Mandamus, or in the Alternative, Writ of Prohibition, and remand this matter to Respondent

* Real Party in Interest position in this regard was recently rejected by the Nevada legislature in A.B.85, as that
bill died prior to reaching the floor of either house of the legislature.
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Court with instructions to properly analyze NRCP 23 in regards to defects found in the
“building envelope.”

VI EVEN IF RESPONDENT COURT WERE TO PERFORM THE
PROPER NRCP ANALYSIS, THE FACTS OF THIS CASE WOULD
NOT SATISFY THE NRCP 23 ANALYSIS.

The Association cannot establish the requirements of NRCP 23 with regard to its
“puilding envelope” defect allegations. A plaintiff must establish, under NRCP 23, inter alia,
a numerosity of members, a commonality of law or fact to each member, a typicality of claims
or defenses of the representative Plaintiff and the class members, and an adequate protection
of each member’s interest.

The Association alleged defects in the “building envelope™ of the Units, as well as the
systems within the “building envelope,” such as the fire, plumbing and electrical systems. For
example, the Association alleged in its Notice of Defects, dated January 7, 2008, that
inspections found 56 total feet of stucco cracks on 65 of the Development’s buildings. (See,
the Association’s Notice of Defects, dated January 7, 2008, attached hereto as Exhibit “157.)
The Notice did not differentiate between which wall of the buildings allegedly had the cracks,
or how large the alleged cracks were on each individual Unit. (See, District Court’s Findings
of Fact, Conclusions of Law and Order, dated January 31, 2011, attached hereto as Exhibit
“16”) (wherein Respondent Court summarized Appellants’ expert reports which totaled
hundreds of pages). This leaves the result of an alleged 1 inch of stucco cracks on each
building, or put another way, an alleged 1 inch of stucco cracks per every three Units. (/d.)
The Association has not shown a commonality of alleged defects throughout the Units in
order for the Association to bring claims for all Plaintiffs. (/d.)

This same deficiency arises with each of the other defects alleged by the Association.
In its Notice, the Association provided expert reports for defects to what it now calls the
“building en\‘}elope.” (See, Exhibit “15”.) The Association’s roofing expert inspected 54 of

the 114 buildings. (Jd) The expert broke down the roofing defects into two groups
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depending on the elevation of the building, 10 subcategories and then 60 more subcategories
for both elevation groups. (Jd.) Another of the Association’s experts visually inspected 46%
of the decks and invasively tested 6% of the decks. (/d) That expert delineated 4
subcategories of defects for the decks that were invasively tested. (Id.) Another expert
inspected 57 sliding glass doors at certain units, and invasively tested 11. ({d.) That expert
broke the defects down into three subcategories. (/d.) Another expert inspected 71 exterior
doors, with two subcategories of defects. (/d) Lastly, an Association expert visually
inspected 719 windows and invasively tested 25 windows, which was .08% of the total
number of windows. ({d.)

The Association has not provided any evidence that would show the alleged defects
are common, have the same alleged cause or would even cost the same to fix at different
Units. The Association tested a miniscule number of homes for defects, and then extrapolated
those results onto the remaining Units. There has been no evidence produced by the
Association to show the claims of the Unit owners are common to other Unit owners or
typical. In fact, alleged defects found at the balconies, doors, roof defects and windows are
divided into many subcategories of alleged defects. It is not clear how an alleged defect with
several subcategories of alleged defects found at a small number of Units and then
extrapolated onto 194 Units could be said to meet the requirements of commonality or
typicality found in NRCP 23.

Were Respondent Court to perform the proper NRCP analysis, the Association would
not be able to establish that the alleged defects in the “building envelope™ comply with the
requirements found in NRCP 23. Therefore, Petitioner respectfully requests this Court
exercise its discretion and grant its Petition for a Writ of Mandamus, or in the Alternative,
Writ of Prohibition, and remand this matter to Respondent Court with instructions to enter an
Order denying the Association’s Motion to bring representative claims for alleged defects to
the “building envelope,” or at least to properly analyze NRCP 23 in regards to defects found

in the “building envelope.”
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IX. THE DISTRICT COURTS OF THIS STATE MUST FOLLOW THE
BINDING PRECEDENT ESTABLISHED BY THE NEVADA SUPREME
COURT

The failure of Respondent Court in its February 10, 2011 Order to follow the clear
mandates of First Light II and Shuette flies in the face of the foundational doctrine of stare
decisis. “The doctrine of stare decisis, which means to ‘stand by things decided,” “promotes
the evenhanded, predictable, and consistent development of legal principles, fosters reliance
on judicial decisions, and contributes to the actual and perceived integrity of the judicial
process.”” United States v. Va Lerie, 385 F.3d 1141, 1155 (8th Cir. 2004) (quoting, Payne v.
Tennessee, 501 U.S. 808, 827 (1991)). “The [United States] Supreme Court has recognized
[that] ‘the important doctrine of stare decisis ... ensures that the law will not merely change
erratically, but will develop in a principled and intelligible fashion.”” Va Lerie, at 1135
(quoting, Vasquez v. Hillery, 474 U.S. 254, 265, (1986)). “The Court also has acknowledged
[that] stare décisis ‘permits society to presume that bedrock principles are founded in the law
rather than in the proclivities of individuals, and thereby contributes to the integrity of our
constitutional system of government, both in appearance and in fact.”” La Verie, at 1153
(quoting, Vasquez at 265-260).

This Court recognizes the doctrine of stare decisis in the same manner as the United
States Supreme Court. Specifically, this Court has stated that its “decisions ... hold positions
of permanence in this court’s jurisprudence — precedent that, under the doctrine of stare
decisis, we will not overturn absent compelling reasons for so doing. Mere disagreement does
not suffice” Secretary of State v. Burk, 124 Nev. 56, __, 188 P.3d 1112, 1124 (2004)

(citing, Black’s Law Dictionary 1442 (8th ed. 2004) (defining “stare decisis” as the “doctrine

of precedent, under which it is necessary for a court to follow earlier judicial decisions when
the same points arise again.”); see also, Stocks v. Stocks, 64 Nev. 431, 438, 183 P.2d 617, 620
(1947) (noting that the doctrine of stare decisis is “indispensible to the due administration of

justice”™); Grotts v. Zahner, 115 Nev. 339, 342, 989 P.2d 415, 417 (1999) (Rose, J., dissenting)
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(noting that the doctrine of stare decisis serves “societal interests in ... consistent, and
predictable application of legal rules™ (quoting, Thomas v. Washington Gas Light Co., 448
U.S. 261,272 (1980))).

Respéndent Court did not adhere to or recognize potential implications with the
doctrine of stare decisis when rendering its February 10, 2011 Order. Rather, Respondent
Court failed to apply the established precedent set by this Court in First Light II. The law in
this State, pursuant to First Light II and Shuette, requires a district court to perform an
analysis under NRCP 23 before granting permission to a homeowners” association to bring a
representative suit on behalf of individual Unit owners for alleged constructional defects
affecting the individual Units. Respondent Court’s failure to adhere to established precedent
was an arbitrary and capricious abuse of discretion, as mere disagreement with this Court’s
holdings in its September 3, 2009 Order and First Light II does not give Respondent Court
license to disregard Nevada’s clearly established precedent.

Contrary to the principles of stare decisis Respondent Court sua sponte suggested an
inapplicable conflict in the instance of a homeowners’ association seeking to represent only
two (2) homeowners. (See, Exhibit “127.) As this Court recognized, NRS 116.3102(1)(d)
only creates eligibility for a homeowners’ association to act as a representative on behalf of
Unit owners in litigation; but it does not extinguish all other requirements which apply to any
litigant acting in a representative capacity in a constructional defect action. To conclude
otherwise would create an improper classification of construction defect litigants whereby
individual homeowners seeking to litigate the claims of others would be subject to the
analysis of NRCP 23, but an association would not be subject to the NRCP 23 analysis for the
exact same claims of others. Such a classification would be contrary to constifutional equal
protection requirements, and this Court previously indicated it would not create such
classifications. See, ANSE, Inc. v. Eighth Jud. Dist. Ct., 192 P.3d 738, 740 & 744-5 (Nev.
2008). Consistent with the foregoing, this Court held, “[w]e conclude that representative

actions filed by homeowners’ associations are amendable to the same treatment as class action
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lawsuits brought by individual homeowners, which we discussed in Shuette”. See, First Light
17,215 P.3d at 704. Respondent Court cannot ignore these rulings.

Petitioner submits if Respondent Court refused to apply and enforce the holding and
law of First Light IT in reliance upon any perceived conflict between NRS 116.000 ef seq. and
representative action analysis of the holdings of First Light II and Shuette and NRCP 23, such
refusal is an unsupportable and incorrect result that requires correction by extraordinary relief.

X. CONCLUSION

Respondent Court arbitrarily and capriciously abused its discretion in failing to
perform an NRCP 23 analysis pursuant to this Court’s September 3, 2009 Order and its First
Light II Opinion in granting the Association’s Motion for Declaratory Relief Re: Standing
Pursuant to Assignment and Pursuant to NRS 116.3 102(1)(d).

As such, Petitioner respectfully requests that this Court exercise its discretion and
grant the instant Petition for Writ of Mandamus, or in the Alternative, Writ of Prohibition, and
further respectfully requests that this Court remand this matter to Respondent Court to
properly analyze the Association’s ability to bring forth claims under the NRCP 23 analysis.

DATED this 9% day of June, 2011.

LLER NEBEKER-GARLSON
HALUCK, LLP

BERT C. CARLSON, ESQ.
evada Bar No. 8015
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