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DISTRICT COURT
- CLARK GOUNTY, NEVADA

HOMEOWNERS ASSOCIATION, a Nevada { Dept. - XXII
non-profit corporation; for itself and for all

HIGH NOON AT ARLINGTON RANCH g Case No. (07A542616
%
others similarly situated, '

PLAINTIFE’S REPLY TO OPPOSITION
TO MOTION FOR DECLARATORY
RELIEK RE: STANDING PURSUANT TO
ASSIGNMIENT AND PURSUANT TO NRS
116.3102(1)(d)

- Plaintiffs

V.

DOE INDIVIDUALS, 1-100, ROE Tizae: 9:30 a.m.
BUSINESSES or GOVERNMENTAL
ENTITIES 1-100 inclusive

}
;
)
D.R. HORTON, INC. a Delaware Corporation§ Date: November 10, 2016
;
Defendants. %

COMES NOW Plaintiff, HIGH NOON AT ARLINGTON RANCH HOMEOWNERS
ASSOCIATION (“Association™) by and through its attorneys, ANGIUS & TERRY LLP,
respectfully submits PLAINTIFE'S REPLY TO OPPOSITION TO MOTION FOR

DECLARATORY RELIEF RE: STANDING PURSUANT TO ABSIGNMENT AND

PURSUANT TONRS 116.3102(1)d).
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M};}MORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

In its Opposition to Plaintiff’s Motion for étandiﬁg, defendant D.R. Horton Inc. (“D.R.
Horton™) etther ignores or mischaracterizes the arguments that Association makes for Standing.j
Maoreover, D.R. Horton expends pages of argument on'a nioog already decided point. D.R.
Horton’s' argument is that the CC&R’s of the High Noon at Aslington Ranch Owners
Assoctation do not confer éizmding on the Agsociation to pursue claims within the buildings, sc;
the Association therefore lacks :,tandmg This ig the samie arplanent that was made before the
Supreme Cowt in Monarch Estates Homeowners Association v. Johnson Commurnities of
Nevada, Inc., Case Number AS1942, and wlich the Supreme Court summarﬂy rejecied.

Because Johnson is not seeking to enforce provisions of Monarch’s

CC&Rs, we do not discuss whether the CC&Rs limit Monarch’s
standing to assert claims affecting the CMU walls. However, to

the exfent Johnson argues that the CO&Rs Bimit Monarch’s
standing. we conclude that Johnison’s arpuments have no ment.

Monarch Estates Homeowners Association v. Johnson Communities of Nevada, Inc., Case
Number 51942, Order Granting Petition filed September 3, 2009, at p. 4, f0.2, Exhibit 1 hereto.
The final nail in the cofﬁn of DR. ﬁoﬁon’s argament was driven in DR Hortorn, Ine. v. Eighth
Judicial District Court (First Light HO4), 215 P.3d‘697, 699 (Nev., 2009) (hereafter “First

Light II'"y in which the Court stated:

"DR. Horton also rrakes a material misrepresentation regarding the nature of the construction, of course without
supplying any support or authority. In its Opposition, D.R. Horton claims that “each home could have been
constructed as a stand afope residence,” and therefore “the owmership rights provided 1o each homeowner
evidences the uniqueness of each kome and separation from the other.” Opposition Brief. p. 6:11.15. This
assertion is false. In fact, the units in cach building are stacked as one would normally expect condominitms fo
be. Bach unit relies on the building envelope, fire resistive system and stractural system of cach other andf in the
building. The units are not “separate” as D.R. Horton would have this Court believe, See attached Affidavit of
Thomas .. Sanders, and attachments thereto.
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3) whether pursuant to NRS 116.3102(1)(d), the Association has standing to pursue the

1| shart of units assigned is attached hereto as Exhibit 2.

[Wle conclude that where NRS116.3102(1){(d) confers standing on
2 homeowner’s association o assert claims on matters affecting the
common interest community, a homeowners’ association has
standing to assert claims that affect individual units.

P

First Light II, 215 P.3d at 702-703. D.R. IHorton’s entire argument is based upon the CCR’s
conferring maintenance responsibility on the homeowners, and ﬁot the Association. That fact is
entirely irrelevant after First Light II. The pertinent questions in this matter are 1) whether the
assignments obtained by the Association confer standing on the Association for all of the claims
ariging from those assignead units; 2) Whether by virtue of the assignments, the Associa%ilcm has |

standing fo pursue the “building wide” defects which affect and damage the assigned units; and

“building wide” defects which, by therr very nature affect two or more wnit owners and the
common interest community.

In its Opposition, D.R. Horton all but ignores the fact that, completely apart and aside from
standing conferved by NRS 116.3102(1)(d}, Association has standing pursuant to assignment to
pursue afl of the claims within 199 units” in which Aésociatéon has received an assigiment from
the homeowners. D.R. H();“.ton’s only argument in this regard is 1) to criticize the language of
the assignment form, without arguing, much less supporting with authority, how that might
render the assipnments ineffective; and fl) making the nonsensical argument that somehow Firer
Light II prectudes the use of assignments. There is absolutely nothing in the First Lighr 17
decision that could be interpreted as preventing an association from obtaining assignments, and

obtain standing in that manner. The law of assignments is as old, well established and iron clad

% Five additional assignments have been received by the Association since the motion was filed. An updated

3
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-1 || as the Taw of contracts—the homeowners have every right to assign the claims that they POSSEss

™

to the Association, and 199 of the homeowners at High Noon at Artington R anch did so.

42

Moreover, D.R. Horton does ot addxésg at all the argument that the assignments also give
Association standing to pursue building envelope, fire wall and structural claims in builﬁingg for
which the Associafion I;as received an assignment {again completelsy aside from NRS
116.3102(1(d) conferred standing). Association possesses assignments of units in 107 of the

114 buildings. Since the assigning homeowner is ‘d.amaged by, and has standing to pursue

WO ~1 v W 4w

claims relating fo the “building wide” defects in those buildings, so too does the Association by

10 virtue of the assignments. See Footnote 1.and the Affidavit of Thomas L. Sanders.

11 :

D.R. Horton assexts multiple times in its brief that Association does not identify the defeots,
12
. ignores the mandates of First Light 11, and does not present a Rule 23 analysis. None of these
{4 charges are true, and frequent repetition by D.R. Horton does not make them so. Indeed, the

15 || defects, together with detalls of the mspections and where the defects were identified, are all

16 || present in the motion—all of Plaintiff’s expert reports and matrices of defect observations are

17 appended to the metion.

i8 Contrary fo D.R. Horton’s pronouncements, Associgtion neither ignores nor “secks to
ji sbroge” the holding of First Light I, Rather, Association seeks 10 apply the holding and
;1 rational of First Light II 1o the facts of this case. As Association points out in its moving

29 |ipapers, the First Light Il decision requires a Rule 23 analysis only with regard to an analysis of

23 || NRS 116.3102(1)(d) standing conceming purely individuel claims (ie. claims involving the

24 intetior of the nnits. A careful and correct reading of the First Light Il case reveals that the

Court does not require such an analysis where, as here, the Association is only asserting NRS

20
116.3102(1)(d} standing with regard “building wide” defects which by their nature affect two or
27
28 more unil owners, such as defects in the building envelope, the structural system and the fire
{08 & TERRY LLP 4 l
3. Town Canter I

Suite 260
& Vepas, WV 89144
(7003 990-2017
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resistive system. Notwithstanding this argument, however, in its moving bﬁef, plaintiff’ go‘és

into a detaile{i_Rule 23 analysis. D.R. Horton’s repeated assertions in its Opposition Brief that

plaintiff cioasﬁ’t make a Rule 23 analysis is odd, to say the least.
Ii. ARGUMENT

A. CLARIFICATION OF CLAIMS FOR WHICH ASSOCIATION ASSERTS
STANBING , '

In its Oppositon, D.R. Horton makes it app'eaf that there 45 confasion a5 to thé defects for
which Assqeiaﬁon claims standing, and the source 01; that standing. D.R. Horton is feigning
confusion. Nonetheless, the Association takes this opportunity to enswre that there is no
confusion on the issue.

With regard to the 199 wnits for which Association has assionments, Association asserts

standing pursuant to those assignments for all claims arising from and relating to those units.

With regard. fo the 107 buildings in wlhich assigned upits are Jocated, Association asserts

standing pursuant to the assignments for all defects in the building envelope (roofs, decks,
windows, doors, stucco}, the fire resistive system, and the structural system. These is so
because the assigﬁor units are affected by and damaged by those “building wide™ defects, and
therefore have standing to redress those issues. Those claims, along with their other claims
against D.R. Horton, have been assigned to Association.

With regard. to all buildines in the development, Association asserts standing pursuant to

NRS 116.3102(1)(d) to pursue claims for all defects in the building envelope (roofs, decks,
windows, doors, stucco), the fire resistive system, and the structural systema. This is so because
those defects by their “building wide” nature affect two or more unit owners, and affect the

cornmon interest community. See Footnote 1 and the Affidavit of Thomas L. Sapders,
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B. ASSOCIATION®S STANDmG PURSUANT TO ASSIGNMENTS
1. The First Light Il Holding Does Not Prectude The Use OF Assionments
DR. Horton argues, without any support or analysis, that the Firsr Light I holding
preciudes the use of assignments to ob;ain. standing, Sec Opposition Brief, p. 2:16-19. This

argornent is entirely baseless. The First Light I7 case addresses an Association’s statutory

standing derived from the language of NRS 116.3102¢1)(d). This statutorily based standing is |

entirely unrelated to the contractually based standing derived from the assignments executed by
the homeowners., The First Light If Court did not address the tse of assi gaments af all. There
is nothing in either the language or the raticméf of that case to preclude the use of assignments to
confer standing to the Asst.)ciaticm.

D.R. Horton’s apparent position is that if the Association does not I’IiaVe statatory standing
then the Association cannot be given standing confractually throvgh Assignment. This
argument 1s patently absurd. An individual’s rights and claims can contractually be given via
assignment, irespective of whether the recipient has rights or claims of #ts own. Claims
transferred through assignment have been long recognized in Nevada jurisprudence. See
Feusier v. Sneath, 3 Nev. 120 (1867); Sadler v. Dmmel 15 Nev. 265 (1880). There is absolutély
nothing novel about assignments, end thete is nothing unusual about the assignments that the
High Noon at Arlinglon Ranch homeowners gave to their Asso_ciaﬁon.

i
i
i
i
i

i
6
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2. There Is Nothing In The Language Of The Assignment That Renders It
Invalid :

- DR, Horton takes issue wifh certain of the' language in the assignments. Particularly, D.R.
Horton does not agree with the statement that it has failed to make repairs to the'buildings.
DR, Horton élings to the fiction that its failure to repair the defective buildings is somehow due
to a perceived failure of Plaintiff to comply wiﬁs Chapter 40. The fact ig that Plaintiff hag
complied with Chapter 40, and has made the umits available D.R. Horton for inspection and or
repair. Rather than repair, however, D.R. Horton has chosen to challenge, at eve.ry turn, the
Association’s standing to bring this action with regard to the buildings. However, this
disagreement between DR, Herton and Association as to the reason that D R. Horton has failed
to make repairs 1s entirely iromaterial to the issues presented in this motion.

Even if D.R. Horton is right (which il is not), and the reasons stated in the agsignment
for D.R. Horton’s failure to repair the buildings did not recite the whole picture, the assignments
would not be rendered invalid. It must be noted that while D.R. Horton expends considerable
energy ranting abou! the language in the assignments, DR, Horion does not make the argoment,
much less provide authority for the proposition that the offending language in the assignments
renders them invalid, That is because it is not so. The operative language in the assignments is
the assignment of claims. If there is opiﬁion in the recitations with which D.R. Horton does not
agree, it does nothing to affect the legal efficacy of the assignment.

3. The Assignments Give Association Stanc{ing To Pursue Claims With Regard
Te The Bullding Envelope, Structural System and Fire Resistive System in
Buildings In Which Association Has Assigned Clains

Where Association has the assi gnment of one homeowner in 2 building, Association

steps Into the shoes of that homeowner, and therefore has standing to assert all claims that the

homeowner has with regard to the building. That includes all of the defects that exist within the
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{ building which affect that unit. Each homeowner in the building, and thus the Association as |

assignee of one or more of the homeowners, is affected by defects to the fire resistive system,

the‘stme%ura] system and to the building envelope. This is so becanse defects arising from those

| defects will necessarily impact the‘fights of the assigning homeowners. See Footnote 1 and the

Affidavit of Thomas L. Sanders. The assigning homeowners have standing to redress those
defects which affect their nnits—and fchose rights have been assigned to Association by virtue of
the assignmnents.

It must be noted that D.R. Horton did 1ot produce any argument or anthority contrary 1o
the fact that one assignment in a building gives the Association standing to pursue sl “building
wide” defects in that building, Failure to oppose an argument may be deemed an admission that
the point iy mc*;ritorious. See Ozawa v. Vision Airlines, Inc., 216 P.3d 788, 793 (Nev. 2009),
citing Bates v. Chronister, 100 Nev. 673, 682.

The lack of argument by D.R. Horton against this conclusion is likely because # is an
irrefutable conclusion that follows one of the most basic and well established principals of
law—a defect caused on one person’s property which advérsely affects a second person’s
property, gives rise of a claim by the second person to redress the problem. If a defect, no
matter where located in a shared building, proximately causes damage to a property owner
within that building, that property owner has a claim to redress the defect (and thus has the
ability to assign that claim.}

i
it
#l
i

i
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C. STANDING PURSUANT TO NRS 116.3102(1)(d)
In addition to the standing conferred by the assignments, Association also has standing
pursuant to NRS 116.3102(1)(d). >

1. Association Does Not Seek to Either Disregard or Overtwrn The First Light
H Decision '

D.R. Horion argues that Association seeks to have this Court “overule” or disregard the
First Light IT decision. Such is not the case. It goes without seying that the Firsx; Light 1T
decision is binding upon this matter, and this Court must adhere to the dictates of that decision.
Asgsociation does not urge the Court to distegard the Firse Light 1T decision, Rathér, Association
urges this Court to c:oﬁecﬂy read, and apply, the holding of that decision to this case.

Tt must be recognized that the First Light II decision addressed a factual scenario where
the defects were in the individual units and therefore only affected oné homeowner. In that
situation the First Light II Court held that a Rule 23 analysis must be applied. Here, on the
other hand, Association is only asserting claims that are “building wide” and that by their very
nature affect every homeowner in the building. See Footnote I and the Affidavit of Thomas L.
Sanders. Thercfore, and for the reasons set forth in the Moving Papers, Association urges that a
correct reading of the First Light I decision mandates a finding that Association has standing
pursuant to NRS 116.3102(1)(d). without application of a Rule 23 analysis, as this Court
recopnized in View of Black Moumain Homeowners Association Inc. v. The American Black
Mountain Limited Partnership, et al. See Order, Exhibit 8 to Moving Papers at p. 5.

i

i

¥ With regard 1o many of the usits and buildings, there is overlapping standing. Association is asserting standing
for those units and buildings pursvant 1o assigament, and alse pursuant o statute.

g
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2. As Set Forth In The Moving Papers, A Rule 23 Analysis ¥s Satisfied

As is more fully set forth in the Moving Papers, even if a Rule 23 analysis is apj)lfé&

soch an analysis is satistied in this matter. |
a. Common Issues Of Law And Facf Predominate

D.R. Horton aftgmpts to muddy the water by focusing on minutia within the defeot
groups, and focusing on certain subcategories of defects which were not universally observed.
In this manﬁer., by drawing focus away from the big picture, D.R. Horton attempts to paint a
distorted picture of the High Noon at Arlington Ranch development which does not convey the
true nature of the defective components in the development. The minutia and the small
differences m the wvestigative observations that D.R. Horton points to ate irrelevant. More
relevant is the larger picture of the defective conditions. The fact is that with regard to each
major component: roofs, decks, stucco, windows, fire resistive, and structural components; there
is a combination of similar defective conditions that render all of the component systems
defective. See Adcock Report, Exhibit 2 to Moving Papers, pp. 41-59 {re roofs), pp. 63-73 (re
decks), pp. 74-85 {re stucco), pp. 134-160 (re windows) pp. 107-121 (re fire resistive), and
Marcon Report matrix, Exhibit 4 to Moving Papers (re structural.) |

While every deck, for example, may not exhibit the exact same combination of defect
subcategories in the exact same locations, each deck does exhibit a combination of similar
defective conditions which renders the deci defective, and requiring repair. Moreover, because
of the similarity in the combination of defective condifions in each component, the components
virtually all require the same comprehensive repair scope.

Here, every resident of High Noon at Arliug.ton Rench is affected by similar

consiructional defects both in their own units and in the other units in their bujldings, which will

10
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%equire the same scope of repairs. Common issues include whether DR. Horton negligently
constructed the ﬁnit owners’ residences and whether D.R. Horton breached any express and
implied warranties in light of constructing the Plainiiffe” residences. For these reasons, the
“commonality” prong of Ru}e 23 is satisfied. In addition, since common issues by far
predominate over individual issues, Ruie 23(b)(3) is satisfied.
| b. Typicality
The “typicality” prong of Rule 23 is easily satisfied in this case. The Association stands
in the ghoes of the clasy representative in 4 more traditienal clasy action scemaric. The
Association is the assignee of the claims of a majority of the homeowners. The homeowner
claims which the Association has the assigmment for do not differ in any material manner from
the claims of the other homeowners.
. Numerosity
The “numerosity” ﬁrong of Rule 23 is also easily satisfied. *. . [A] putative class of
forty or more generally will be found ‘numercus.”” S’huette v. Beazer Homes Holdings Corp,
121 Nev. 837, 847, 124 P.3d 530, 537 (2005). Here there are 342 unit owners in the putative |

class.

d. D.R. Horton Does Neot Challenge the Remaining Yscues in the Rule
23 Analysis

Recause D.R. Horton does not challenge the Association’s analysis with respect to the

remaining issues in the Association’s Rule 23 analysis, the Assoctation does not reiterate its

analysis here.

L. CONCLUSION

The Association has standing to pursue claims on behalf of its homeowners for a number

of reasons:

i1
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{behalf of itself or two or more unit owners on mafters affecting fthe common-interest

‘However, even if a Rule 23 analysis is applied, the facts of this case pass that scrufiny.

Firét, the Association is the assignee of the claims of 199 homeommr.s. The Assc»ciz‘;tion
therefore has standing pursuant to the assignments to pursue alllof ﬂle_defect claims arising
from or related to those 199 units (including defects that are seliciy in the imteﬁor of the units).

Second, by virtue of the assignments, the Association has standing to assert cfagrgs in
the buildings of the assigned units which affect the assigned units. Such “building wide” claims
include defeots with the building envelope, the structural system and the fire resistive sfstem.
There are 107 buildings that contain assigned vnits.

Finally, pursuant to NRS 116.3102(1)(d), Association has standing to pursue claims “on

community.” As set forth above, consistent with the First Light 11 decision, Association urges
that since the claims that it makes pursuant to NRS 116.3102(1)(d) are “building wide” and

affect every owner of a building by their very nature, a Rule 23 analysis is not needed.

For the forgoing reasons, Association’s motion should be granted in its entirety.

Dated: November 3 , 2010 ANGIS S TERRY LLP

By: /%/
Paul P. Terry, Ir.
Nevada Bar No. 7192
John J. Stander
Nevada Bar No. 8198
Melissa Bybee
Nevada Bar No. 8399
Asmara Tarar
Nevada Bar No. 10996
ANGIUS & TERRY LLP
1120 N. Town Center Dr., Ste.260
Las Vegas, NV 89144
Attorneys for Plaintiff

12
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CERTIFICATE OF SERVICE

: ; cd ; .
I HEARBY CERTIFY that on the 3™ day of Novemnber 2010, [ electronically Sled

with this conrt and served on all parties via the WIZNET electronic court filing system, a
copy of the within PLAINTIFE’S REPLY TO OPPOSITION TO MOTION FOR
DECLARATORY RELIEF RE: STANDING PURSUANT TO ASSIGNMENT AND
PURSUANT TO NRS 1163102 (1) (d)

An erfdloyee of Angius & Terry, LLP.
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AFFIDAVIT OF THOMAS SANDERS
STATE OF CALIFORNIA v
COUNTY OF SANDIEGO  §

Thomas L. Sanders, NCARB, being first duly swom on. oath, deposes and says:

1. I have personal knowledge of the matters set forth below and I cap testify competently thereto
if called upun to do se. ‘

2. ] have been retained by the representative plaintiff High Noon at Arlington Ranch
Homeowners Association to inspect the High Noon at Arlington Ranch development (hereafler “High
Noon™) for thé existence of construction related defects in the roofs and fire resistive systems, among
ather components, and damage that has been caused by such defects, lama regmstered architect in
the State of Nevada, Registration No. 3819, A true and correct copy of my C.V. is attached hereto.
3. The buildings at Hi gh Noon are two story triplexes, and the three units in the buildings are in
a stacked confipuration. At locations in each of the buildings, units arc on top of other units. Also,
the garages for the units are in the same buildings, with units stacked on top of the parages. A copy of
the building plan diagram which depicts the configuration of the buildings is attached hereto.

4, Due o this stacked configuration, the same area of roof s, at some parts of the building, over
more than one unit or gara{ge, and the exterior wall planes enclose fnore than one wnit or garage. It
would not be possible to repair one units’ roofor exterior walls without also repairing the reighboring
units’ roof or walls, |

5. Similarly, due to the stacked confi guration of the units and garages, there is a complicated
.conﬁgu?aticn of both horizontal and vertical interconnected fire separation walls and floor/ceiling
assemblies separating unit from unit and unit from garage. The fire wall assemblies protect more -
than one upit. [t would not be possible to repair one unit’s fire separation walls without also repairing
the neighbors’ walls, because they share compbneats, and the walls and construction eie;nents are ail

intercormected.

8. Similarly, due to the stacked configuration of the units and garages, each of the units relies

ANGIUE & TERRY L%.g‘ :
9540 W Sthava Ave

Suae 180
. [FO2IFI02AIT

s Vg, NV SPELT
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1 upon the structural integrity of each of the other units in the building. If there is a defect in the

2 structural integrity of any one unit, it must be repaired in order to protect the structural integrity of
3 each of the other'units in the building..

4

Further affant sayeth naught.

yave

5
6
7
8 Thomas L. Sanders

9  Swormn to and acknowledged before
me on this 3™ day of Nov ember 2010

i s s
A OFFICIAL SEAL E

2 &QWM 5 (et o A HENKELS
_ - (S A NOTARY PUBLIC CALIFORNIAS
12 Notary Publie, in and for San Diego County, % 3 gﬁﬁ“‘g‘,gﬁ%‘égmg '
, Califomia § V152
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San Diego

Thom L. Sanders/ Archifect, HCARB

120 Istand Avenoe, Suite 448
Ban Diego, Californin 921017053

(610} 230-1844

thom(@buildingdesignanalysis.com
Facsimile (§19) 230-1847

Curriculnm Vitae

1 Januwary 2010

Thomas L. Sanders

Firm:

Education:

Licensing:

Previous
Professional
Experience:

Building Design and Analysis, Inc.
120 Istand Avenue, Suite 448
San Diego, California 92101-7053

University of Michigan

Ann Arbor, Michigan

College of Architechrre and Urban Planning
Master of Archiecture

University of Michigan

Ann Arbot, Micligan

College of Architecture and Urban Planning
Bachelor of Science

Registered Architect No. 7055, State of Texas

Licensed Architect No. 15302, State of California

Registered Architect 1N0.3819, State of Nevada

National Council of Architectural Boards Certification No 48806
Registered Architect No.32942, State of Arizona

Licensed Architect No. 303662, State of Colorade

Whitmore & Associates, Architects
San Diego, California
Assoclate Architect

Thom L. Sandérs Associates
San Diego, California
Principal

Morris Aubry Architecis
Houston, Texas
Project Architest

Texas

Cafifbenia Mevada Arfzona

1977

1976
1979
1984
1997
1997
1998
1999

1989-1995
1983-198%

1977-1983

Colorado
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Expert
Testimony:

Puablication:

Membership:

Continuing
Education:

]
B

Lidd

Thom L. Sanders / Arehifect

Building Destgn and Analysis, Ine,

Superior Court of the State of California
Supertor Court of the State of Nevada

“Was That an Earthquake? - The Case of a
Vibrating Floot™; Wood Design Focus;
September 1995

Western States Roofing Contractors Association

Moid Remediation [ Buildings
Seminar

Fi replace Repair & Instailation
Seminar

RIEY, Modified Bittmen Roofing Systens
Seminar

AlA Loss Prevention Workshop
Professional Services Contracts

LCED Extension
Armericans with Disabilifies Act
Uniform Building Code

ALA Loss Prevertion Workshop
CQuality Control for Architects

Building Industry Association
Consgiruction Quality Workshop

RIEI, Roofing Technology
Four day Seminar Workshop

1992~ present

2007

2002

1965

1995

1993

1992

1992

199}

1990

Toxay

Catiforniz Nevada ’ Arizona

Colorado
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I5gh Noon @ Arfington Ranch - DR Horton - Awmeriea's Builder

s RS ¢ s
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High Noon @ Adington Raneh

Affordoble Homes Feafuring Custom-Styled Amenities,

o e

SRR

DIRECTIONS: CONTACT: HOURS:

West on: Biue 8818 Tom Noon Ave Cpen Daily ?

Diamond from Las Vegas, NV 89178  10amio

Rainbow Blvd. Miain Ditice Bpm, except

. Adinglon Ranchiis (7075 3608839 Monday tpm |
o : ?ﬁﬁ:: i?;;eégf;me rebuckley@dihorton.com to Bpm.

Bigrmond on the left.

e o Vs g
el 1A
PSP
i Satats o

Copyright ®2001 - 2005 1.8, Horton, Inc. A Rigits Reserved. Terms and Condifions | Privacy Foliov D.R. Hortom, the, These matesisls may bof be
copied for commencisl uss or distibodon and may not ba framed or pested on olfver sttes.

This is not an offer to purchase, nor does it constitute an obligation or contract of any kind. Actual terms of sale may vary and all Inforration s subledt 1 change
without nofice. Photogeaptis or other graphics, prices, designs, plons, ot size, stiare footage and oliver features are approximate and should be considered
estimates ordy. In particualar, prices shown are base pncee and do net include taes, fees, modiicalions snd susiom fealures which may substanfially afect
diansiong and ot ohet Al Korees, producly and fasturdy ore subjoct to ausilabilily 4t applicabic faWs and gther fesiielions. For spiseilie trmaton oF 16
conslder purchasing a home, ploase contect 3 communily sales representalive or reguest Tore information.

hetpFwww.drhorion. comfoor GelPrintaklePlan. do%prof. Jasid=1 11 0488&planid=1 11 10508 planidot 11 1049&x=1008&y>2 (1 of TIS/II/2005 1:20:04 P
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High Nooa @ Acdington Ranch - DR Hocton . America's Buitder
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High Noon @ Arlington Ranch - DR Horten - Awerica’s Builder
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High Noon @ Atlington Ranch - DR Horton - Amesics’s Buikier
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ORIGINAL )

IN THE SUPREME COURT OF THE STATE OF NEVADA

MONARCH ESTATES HOMEOWNERS No. 1942
ASSOCIATION, A NONPROTIT
CORPORATION,

Petitioner,

V5
THE BIGHTH JUDICIAL DISTRECT
COURT OF THE STATR OF NEVADA, ‘
IN AND FOR THE COUNTY QF : . »
CLARK, AND THE BONGRABLE ?g gn g @
TIMOTHY C. WILLIAMS, DISTRICT s
JUDGE, -

Respondents, SEF-83 2008

and P
JOHENSON COMMUNITIES OF
NEVADA, INC., A NEVADA ,
CORPORATION:; AND RICHMONDY
AMBRICAW HOMES OF NEVADA,
ING., A FORBIGN CORPORATION,
Ranl Parties in Inberest,

ORDER GRANTING PETITION

This is an original petition for a welt of mandamusg or
prohibition challenging a distzict covrt order grantingpartial sunuBary
fadgment in g constructional defect action,

Petitioner Monarch  Bstates Homeowners Assodiation

' -(Mr:mszmh) governs a planned community that was developed by reali; arty

in interest, Johnson Communities of Nevada (Jehmcif:;i).;“ Mongroh QW:ns
the common elements of the planned community and méﬁ;é ars of Monarch
own their respective unils. A conc¥ele mésﬁmy wHb wall (CML)
surrounds the community and abuts the properties of approximately 35
out of 84 units. The CMU wall is not'lodated in the common elements, and

' property owners whose properviies abut the OMU wall ara, nnder

§1-Qief2)
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(prge 12 of 1i&) .

Monarck’s Declaration of Govenants, Conditions, and Restrictione and |
Reservation of Easements (CC&Rs), responsible for maintaiming and
repairing the portion of the CMUT wall adjeining their properiy.

Ta July 2008, Monarch fled suit on behalf of its members
against Johnson, alleging, it part, thai the OMU wall was defectively .
constructed. Johnson filed a motion for summary judgment, contending
that because Monarch doss not have an ewnership interest in the CMFU
wall and doss not hava the duty to maindain or repsir the CMU wall,
Monarch did not have stending to assert claims for dam&gaé for the
defective CMU wall The district court granted Jahz'zson’s motion for
summary judgment base:&_i on the languape of NES 116.3].[}2(1}(&}4 This
orifinal petition foﬁowgd_‘

In its petition, Monarch argues that NRS 116.3102(1)(d)

confers standing on 4 homeowners association to-assert claims affeciing

individual units. In opposition, Johnson contends that the statule
prohibits & homeowners’ asscciation from raisiﬁg claived thiat do not
involve eommon areas. a

We recently resolved this issue in D.R. Rorton v. Dist. CL., 125
P.8d. __ (Adv. Op. No. 35, September 3, 2008), and

Nev.

concluded that a homeowners essociaion has standing fo instibute
Biigation on behalf of owners for defects in individual unils so long as the
claims are subject to class certification. Therefore, we grant Monarch's

petition. See We the People Nevada v. Secretary of Gtate, 124 Nev,

. 192 P.3d 11886, 1170 (2008) ("A writ of mandamus is available to
compel the performam:e of an act that the law reqmres as a duty resulting
from an' office, frust, ox station, or to control a mamifést abuse of

discretion.”™); see alsg NRS 34.180.

Supnase Covnr
W

NEvADA
2

o1 1A wERIES
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Monarch has standing under NRS 116.8302(1)(d).to assert causes of action

for conslructional defects valated to the CMU wall

In D.R. Horton v, Dist. Ct., 125 Nev. o Pad W {Adv.

exprese statutory grant, 2 homeowners' association doss not have standing
to sue. Therefore, we turned to NRS 116.3102(1) to determine whether
NRS chapter 116 grants standing to & homeowners’ association to sue on
‘behalf of its memberg for constructional defects in Individual units.
NRS 118.3102(1) provides, in péxtinent part:

Except as ctherwise provided In subsection 2, and
gubject to the provisions of the declaration, the
associadion may do any or all of the following:

(dy Institute, defend or intervene in
litigaftion or administrative proceedings in its own
name on behalf of itself or ftwo or morve unity
owners on maiiers affacﬁing the cormon-interest
community.

The parties in this case do not dispube that Monarch has

slementst of the common-interest community, However, Johnson argues

‘phat' any defects refated to the CMU wall are not considered a part of the

INRS 116.017 defines “[c]ommuon elements” as;

1. ... afl portions of the common-interest
community other than the units, incduding
easements inm favor of units or the common
alernents over other units; and

2. Insa planned comumunity, any real estate
within the planned community owned or leased by
the associztion, other than & umit”

Op. No, 35, September 3, 2009), we recognived that in the absence of an

standing under NRS 116.3102(1) to assert claims thaf affect the common -
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1

common-interest community becavse the CMU wall is a pa.rt of an
individual bomeowner's unit. Thus, Jolinson conmtends thaf mdividtzal
homseowners, not Monarch, have standing to sue for defects affectmg their
1mite.t : '
Parsuant to our holding in D.R. Horton, we conclude that.”
swhere NRS 118.3102(1)() confers standing on a homeowners’ association
to assert claims “on ma%;ters affecting the cammon-inberest comxmunity,” a
homeowness associetion has standing to assert comstructiomal defect
claims that affect individual unite. 125 Nev.at __, - P.3dat__ . The’
definitions of “commeon-interest community,” NES 116.021, “wnit,” NRS
116.098, and “common elements,” NRS 116.017, demoustrate that the
Legislature intended a common-interest community to indude both uaits
and common elements. D.B. Horton, 125 Nev.at __, P3dat_ . In
addition, section 8.11 of the Restatement (Third) of Property supports oux:
interpretation of the term “corarnon-interest commumity” fo include
individual units, Id.at ., P.3dat ___ 'I‘he%efora, becanse alleged
constructonal defects affect individual wnits in the Monarch community,
the alleged damages arve “matters affecting fhe . common-inierest
- cormmmunity” under NRS 116.8102, and Monarch has standing'to sug. '

. Nevertheless, we also ruled in DR Horfon that a

homepwners asseciation fling a suif on bebalf of iis members will be

treated much the same as a plaintiff in class action ltigation. Id, at - |

*Recause Johnson is not seeking to enforce provisions of Monarch’s
CC&Rs, we do not discuss whether the CC&Rs Hmit Monarch's standing
to assert claims affecting the CMU wall. However, fo the exient that
Johnson arguss that the CC&RBs Hmit Monarch's standmg, we conchude
that Johnson's arguments have no merit.

Suprmee Dourrr

Nevata
4

2

0 WA L
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__bPBdsat M Thus, although Monarch has standing o assert elaims on
behalf of 4ts members for defects related to the CMU wall, the suit munst
fulfill the requirements of NRCE 28 and the principles and concerns

discussed. in Shuette v. Beazer Homes Holdmes Corp., 121 Nev, 837; 124

P.3d 580 {2005), In particular, Monavch may assert claime ot behalf of its
members only if the claims and various theories of ﬁabﬂiﬁy satisfy the
requirements of numeroesity, commonality, typicality, adeqﬁacy, and meet
one of the ébree conditions set forth in NRCF 23(b). See id. at 848-850,
124 P,3d at 53T-538. ' '

| In this case, we conclude that sonstructional defect elaims
related to the CMU wall ave subject to class certification becanse they .
satisfy the elements of numercsity, commonality, typicality, adequacy and
hecause “common questions of law or fact predominate over Individusl
questions.” See id. at 846, 860, 124 P 3d at 537, 589; see also NRCP
23(b)¥3). The claimes are HUmerous. Bpecifically, 35 of the 84 singls family
homes within the Menarch copmunity abut the CMU wall, and thus, the
daimes related to the alleged defective construction of the CMU potentially
affect at least 885 of the 84 shngle family properties.® The claims ape also
chmmon to and typical of the 85 properiies that snbut the wall. The
defenses and theories of liability apply- to the entire surrounding well,
regardless of which unib a portion of the wall abuts. Moreover, aven if
portions of the wall suffer from various stagss of disrepair, Monarch may
adequately assert claims on behalf of its members and protect the

interests of the homeowners whose properties sbut the CMU wall,

$Notably, the remaining 49 single family homeowners are ndt named
as parties, ) -
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Because Monarch, by virtue of its CC&Rs, may repair or vreplace the
portions of the wall according to their state of disvepair, there will not be
overly conflicting views regarding how any damages, if wamranted, wil he.
divided. 'Thus, we conclude that, in this action, common quas%ioﬁs
predominate over individual ones, and Individualized proof of damages is
not necessary as Monarch may, n 2 mpresentative capacity, properly
assert claims on behalf of its members whose properties abut the wall,
Aceordingly, we grant the petition and diveet the clerk of this seurt ta
issue a writ of mandamus nstracting the district court to cc_::miuct Turther

proceedings consistent with this oxder.
It is so0 ORDERED.

Douglas
Cta%:._\ S
Baitta
&[CQ.{AL. J.
Gibbons inkering ‘

ce:  Hou. Timothy €, Williams, District Judge

- Feinberg Grant Mayfield Kaneds & Litt, LLP
Lee, Hernandesz, Relsey, Brooks, Garofale, & Blake .
Marquis & Aurbach '
Marguiz Law Office
Deanne M. Bymarowicz
Saell & Wilmer, LLP/Las Vegas
Fighth District Court Clerk

(ORI
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SR

Abbey, Debra K

8797 Torm Noon Ave #101

Akhavan, Parivash 8588 Tom Noon Ave #102 YES
Alcantara, Larcy M B66S Horizon Wind Ave #102 YES
Amate, Alfred & Roxanng 8815 Traveling Bregzs Ave #102 YEG
Anderson, William & Dale 8715 Traveling Breeze Ave #101 YES
Aranda, Ezeguiel 8715 Traveling Breeze Ave #103 YES
Arment Androvandi, Paola 8654 Traveling Breeze Ave #103 YES
Augled, Caleste F 8794 Traveling Breeze Ave #102 YES
Bajfitz, Richard & Maurer, Kathryn 8628 Tom Noon Ave #103 YES
Bannermar, Paul ofo Nigklin Prop Man {8804 Traveling Braeze Ave #102 YES
Bebout, Zackery 8659 Horizon Wind Ave #102 YES
Biomstad, Tiffany A 8750 Horzon Wind Ave #103 YES
Bocko, Barbara G 8810 Horizon Wind Ave #102 YES
Bonke, Robin A 8754 Traveling Breeze Ave #103 YES
Broock, Konrad 8789 HMorizon Wind Ave #102 YES
Burroughs, Stefanie 8789 Horfzon Wind Ave #103 YES
Burt, Kendrick N 8807 Tom Noopn Ave #102 YES
Bufler, Eric & Christine 8785 Traveling Breeze Ave #103 YES
Carannante, Sara B ofo Rebecca Molif  [8789 Horfzon Wirid Ave #1041 YES
Car'ney, Roger & Carmen Noriega- 3688 Tom Noon Ave F101 YES
Carhey

Carrara-Fdwards, Janet L ofc Doris 8675 Traveling Breeze Ave #103 YES
Carrara ’

Carrere, Marcia 8670 Horizon Wind Ave #102 YES
Carroll, Ronaid J 9490 Thunder Sky St #1032 YES
Caruso, Adam M 9430 Thunder Sky St #102 YES
Caruso, Joseph & Diane 8820 Horizon Wind Ave #102 YES
Cassidy, Mary Amn 8638 Tom Noon Ave #101 YES
Cloyd, John & Hsiu 8678 Tom Noon Ave #1402 YES
Cohn, Dov & Sheila 8739 Horlzon Wind Ave #103 YES
Corwin, Lan Thi 8720 Horizon Wind Ave #103 YES
Cosfia, Nicoleta 8772 Horizon Wind Ave #102 YES
Crame, Ninae C 8825 Traveling Breeze Ave #101 YES
Crawford, Jared 9490 Thunder Sky St#101 YES
Dacheux 1l], Francois A 8618 Tom Noon Ave #102 YES
Dewees, Jacob J 2669 Horizon Wind Ave #1041 YES
Dillard, Mikala L (A) 8655 Traveling Breeze Ave #1017 YES
Dizar, Cem 84729 Horizop Wind Ave #101 YES
Doepper, Jennifer L 8708 Tom Moon Ave #101 YES
Bonoso, Rosa 8665 Traveling Breeze Ave #102 YES
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Egefand, Duane R (A/B) &736 Horizon Wind Ave #101 YES
Eramya, Ghayda 2637 Tom Noon Ave #1102 YES
Evans, Lisa B835 Traveling Breeze Ave #101 YES
Farfay, Mary 8814 Traveling Breere Ave #103 YES
Fisiding, Melissa 9478 Thundar Sky St#101 YES
Finnegan, Sean D 9440 Thunder Sky St#101 YES
Figher, Heather & Jared 8655 Traveling Brasze Ave #£102 YES
Figshman, Steven 8748 Tom Noon Ave #1103 YES
Fitrgerald, Jennifer Nicole 8765 Traveling Breeze Ave #101 YES
Floses, Maria & Seflz, Greg 8757 Tom Noon Ave #7103 YES
Ford, Randalt 8649 Horizon Wind Ave #102 YES
Francese, Bruno & Caterina 8710 Horlzon Wind Ave #102 YES
Frank, Jody L. 8654 Traveling Breeze Ave #101 YES
Frank, William 8675 Traveling Breeze Ave #101 YES
Gajley, Brian 8 8658 Tom Noon Ave #101 YES
Galiegs, Raymund R (8) 8760 Horlzon Wind Ave #101 YES
Cardner Mike, Sue Ann Moreland 8648 Tom Noon Ave #103 YES
Gardner, Amanta 8694 Traveling Breeze Ave #102 YES
Gholami, Farhad 8758 Tom Noon Ave #103 YES
Gibson, Thomas A 8777 Tom Noon Ave #103 YES
Gomez, Fredrick & Mary Beth 9450 Thunder Sky St#102 YES
G3ragsso, Rober{J 8794 Traveling Bresze Ave #101 YE§
Gustaw, James J 8776 Traveling Breeze Ave #103 YES
Hall, David J 8808 Tom Noon Ave #1041 YES
Hamilton, Tamesan 8739 Horizon Wind Ave #102 YES
Hapks, Renae 8728 Tom Noon Ave #103 YES
Harrison, Roger 8820 Horizon Wind Ave #1063 YES
Hartard, Wayne 8745 Traveling Breeze Ave #103 YES
Hayford, Chartes A £644 Traveling Breeze Ave #103 YES
Hetzel, Hillary B 8685 Traveling Breeze Ave #101 YES
Hoban, Amelia J 8797 Torn Noon Ave #102 YES
Hodges, Shery! 8678 Tom Noon Ave 103 YES
Hovius, Kathleen 2759 Horzon Wind Ave #102 YES
Irving, John #2757 Tom Noon Ave #101 YES
Jacke!, Julie - 8808 Tom Noon Ave #103 YES
Jones, Janice M 8760 Horizon Wind Ave #103 YES
Keays, Devin T 8680 Horizop Wind Ave #102 YES
Kelli, Kerl 8898 Tom Noon Ave #1014 YES
Kennedy, Elizabeth BEG4 Traveling Breeze Ave #103 YES
Kien, Tai Son B638 Tom Noon Ave #102 YES
Kobes, Lucas 8788 Tom Noon Ave #101 YES

8737 Tom Noon AVE #103 YES

Krupinski, Michaei & Mariinez, Edwin
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Kuiken, Dale & Dorothy 8768 Tom Noon Ave $102 YiES
Kuk, Ms. Jennifer 8765 Traveling Breeze Ave #103 YES
Lane, Fielding & Joyce 3440 Thunder Sky St #7102 YES
Langill, Karina & Jay 8698 Tom Noon Ave #103 YES
Laursen, Cara 86867 Tom Noon Ave #102 YES
Le, Louislam T 8680 Hoerzon Wind Ave #102 YES
Lelte, Jullana 8650 Horizon Wind Ave #101 YES
Levy, Ravid 8628 Tom Noon Ave #102 YES
Lhy, Yihong 8744 Traveling Breeze Ave #1014 YES
Loperz, Gustavo & Elizabeth 8790 Horizon Wind Ave #103 YES
Love, Andrew & Heather £644 Traveling Breeze Ave #102 YES
Lowe, Davidg Ear 8674 Traveling Bresze Ave #102 YES
Lu, Joseph B787 Tom Noon Ave £102 YES
Luby, Trisha . 8657 Tom Noon Ave #1017 YES
{una, invin & Grace 8757 Tom Noon Ave #102 YES
Ma, Ying Ying 8748 rHorizen Wind Ave #103 YES
Maleki, Mehrad 8740 Horizon Wind Ave #103 YES
Manu, Cornel 8684 Traveling Bresze Ave #1062 YES
Marconi, Elizabeth J 8824 Traveling Breeve Ave #1064 YES
Markham, Steven L & Diane 8689 Horlzon Wind Ave #103 YES
Martirosyan, Arman 8875 Traveling Breeze Ave #102 YES
Mauck, Michast W 880% Traveling Brasze Ave #101 YES
Mavne, Paula M 9450 Thunder Sky St #101 YES
MeCutiy, Roger D & Dawn D 8744 Traveling Breeze Ave #103 YES
Millman, Clydg P £810 Horizen Wind Ave #1014 YES
Wiska, LLC. «fo Lisa J. Callahan 8785 Tom Noon Ave #4101 YES
Mittelstadt, Patricia 8845 Taveling Breeze Ave #101 YES
Morales, Ernesto 8738 Tom Neon Ave #7102 YES
Moran, John F (A) 94808 Thunder Sky St#103 YES
Moreno, Adriana 8870 Horlzon Wind Ave #103 YES
Morisen, Jason 8679 Horizon Wind Ave #102 YES
" Iueller, James & Liia 8800 Harizon Wind Ave #1023 YES
Murch, Rachef L. BBOS Traveling Breeze Ave #102 YES
Murray, Fred 8778 Tom Noon Ave #102 YES
Nelson, Sabrinz 8684 Traveling Breeze Ave #102 YES
Niketic, Zikotic 8735 Traveling Breeze Ave #103 YES
Ning, Jia Qing 8758 Horlzon Wind Ave #1023 YES
Nolfi, Deborah A 8470 Thunder Bky St# 102 YES
Norris, Patrick 8680 Tom Neon Ave #102 YES
Nuzzo, Frank & Marlene 8684 Traveling Breeze Ave #101 YES
OF'Steen, Ginger 8825 Traveling Breeze #102 YES.
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Pace-Henning, Stephanie 8724 Traveling Breeze Ave H101 YES
Palladinetti, Gloria 8480 Thunder Sky St #103 YES
Fascu, Gabilela 8828 Tom MNoon Ave #1102 YES
Payeite, Margaret A 8430 Thunder Sky St #1103 YEG
Pacora, Marfin C 874% Horlzon Wind Ave #101 YES
Perillo, Bruno & Gail 8644 Traveling Bresze Ave #101 YES
Prestipine, Chris 8714 Horizon Wind Ave #1081 YES
Ragland, Norman 880% Horizon Wind Ave #102 YES
Rechsteiner, Paul £ 8768 Traveling Bresze Ave #101 YES
Ridifta, Linda M 8685 Traveling Breeze Ave #102 YES
Rodgers, Marie K 8854 Travelng Breeze Ave #102 YES
Rogers, Michzet & Dadene 8804 Traveling Breeze Ave #103 YES
Ross, Ellen J 8815 Traveling Breeze Ave #10 YES
fRoth, Lisa F 9470 Thunder Sky St #103 YES
Royfe, Eugene 8784 Traveling Breeze Ave #101 YES
Sadruddin, Aznath Q 8738 Torn Noon Ave #103 YES
Sandier, Ami 5 8650 Horizon Wind Ave #103 YES
Sanitate, Vilo 8750 Horizon Wind Ave #7102 YES
Sarkissian, Kogarik 8718 Tom Noon Ave #101 YES
Schafferman, Leslie 8814 Traveling Breeze Ave #102 YES
Schritt, Priscilla & Michael 8829 Horizon Wind Ave #102 YES
Schneider, Beniamin M 8717 Tom Noon Ave #102 YES
Sahnem, David & Yvetle 8777 Torn Noon Ave #5102 YES
Selby, Dennis 8754 Traveling Breaze Ave #102 YES
Seznec, Alain & Janet 8735 Traveling Breeze Ave #102 YES
Shaw, Robert J & Rosemary [ 8725 Traveling Bresze Ave #1802 YES
Sheets, Thomas and Sandra 2659 Horizon Wind Ave #101 YES
Silveira, Gary 8804 Traveling Bresze Ave #1017 YES
Srrith, Martha 8778 Tom Noon Ave #103 YES
Standiey, Christopher & lryna 8639 Horizon Wind Ave #101 YES
Steele, Gayle L & Thomas N 8818 Tom Noon Ave #103 YES
Stephen, Kimberly L & Daniel C 8788 Tom Noon Ave #102 YES
Sterbens, Barry & Tina 8519 Horizon Wind Ave #102 YES
Stinson, Stephanie Jean 8764 Traveling Breeze Ave #102 YES
Stirling, Anthony & Whitney 8785 Traveling Breeze Ave #103 YES
Steobehn, Patricia A #5665 Traveling Breeze Ave #1017 YES
Swallow, Mark & Dawn 8754 Traveling Bresze Ave #101 YES
Tabaee, Mike & Susan 8658 Tom Noon Ave #103 YES
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8718 Tom Noon Ave #102

Taiik, Yasmin YES
Takahashi, Masal & Ayumi 8668 Tom Noon Ave #1601 YES
Tau, Kenneth W O 8737 Tom Noon Ave #102 YES
Thetford, Brnuce B840 Horfzon Wind Ave #1083 YES
Tiso, Camine 8740 Horizon Wind Ave #102 YES
Trask, Amber 8817 Tom Noon Ave #103 YES
Tromelio, Salvatora 8668 Traveling Bresze Ave #103 YES
Tung, Henry Kuohen 8808 Tom Noon Ave #102 YES
Tung, Katherine 8747 Tom Noon Ave #101 YES
Tumer, Kathryn & John Ashoori 8758 Tora Noon Ave #102 YES
Valdez, Jesse & Bealriz 8763 Tom Noon Ave #103 YES
Van Cleve, Zachary 8807 Tom Noon Ave #103 YES
Varels, Ralph & Kathleen Wood Varela  [8729 Horizon Wind Ave #102 YES
Vere De Rosa, Ninan De ofo NDD 9480 Thunder Sky St#101 YE&
Propesties LLC
Vinciguerra, Ghristian 3604 Traveling Breaze Ave #103 YES
Vogel, Cheryl & Patricia BE35 Traveling Breerze Ave #103 YES
Warren, Galinda 8649 Hoerizon Wind Ave #103 YES
Webber, Roberia 8685 Traveling Breeze Ave #101 YES
Websier, James & Oksana 8664 Traveling Breeze Ave #1011 YES
Weintraub, Fred & Mary 8720 Horizon Wind Ave #102 YES
Wells Clark & Shifley 8717 Tom Noon Ave #1063 YES
Wesolek, Willlam E & Patti {A) B795 Traveling Bresze Ave #103 YES
Wilcox, Todd 8778 Tom Noon Ave #101 YES
Williams, Deborah 8739 Haorizon Wind Ave #101 YES
Wilson, Mary 8679 Tom Noon Ave #1038 YES
Wise, Btacia A 8720 Horizon Wind Ave #101 YES
Wiviott Investments LLC 5440 Thunder Sky St #1032 YES
Wolf, Larry & Janet 8730 Horizon Wind Ave #1032 YES
Wong, David & Karen 8747 Tom Noon Ave #101 YES
Wornyg, Nelson 8750 Horizon Wind Ave #101 YES
Wong, Willy F 8797 Tom Noon Ave #103 YES
Wong, Wilsan 8778 Horizon Wirkd Ave #1023 YES
{Woodhouse-Marriah, Mefissa R 8724 Traveling Breere Ave #102 YES
Wright, Paul 8764 Traveling Breeze Ave #103 YES
Yamano, Hiroyoshi & Mayuka 8648 Tom Noon Ave #101 YES
Yeaits, James W 8828 Tom Noon Ave #103 YES
. 1Younge, Michael & Paula - 18734 Traveling Breeze Ave #103 YES
Zerpa, Matias & Olga 8580 Horizon Wind Ave #103 YES
126G Sport, Ine, 8639 Horizon Wind Ave #103 YES
Allen, Jerod 1 & Skeeler 8658 Tom Noon Ave #102
Antoria I, Carlos C 8740 Horizon Wind Ave #101
Arguets, Brenda 8870 Horlzon Wind Ave #101

Armstrong, Eleanor

8645 Travelng Breeze Ave #102
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Amold, James & Anne

8734 Traveling Breeze Ave #102

Atkingon, Steven

§795 Traveling Breeze Ave #102

Avecilla, Denise 8802 Horlzon Wind Ave #101
Bank HSBC USA NATL ASSN TRS 8689 Horizon Wind Ave #1031
Banks, Haylay 5818 Tom Noon Ave #102

Berger, Richard & Jody

8835 Traveling Breeze Ave #102

Beitencourt, Angela M

8684 Traveling Bresze Ave #103

Biock, Kim (A)

8798 Tom Noon Ave #102

Bowles, Jason

8805 Traveling Breeze Ave #103

Bowman, Michasl H 8788 Tom Noon Ave #101
Brand, Marcelle 8 8717 Tom Noon Ave #101
Budde, Jacqueline P 8640 Hoszon Wind Ave #101
Bumbasl, Emiterio 8668 Tom Noon Ave #102
Calarco, Michael D & Sarah J Weber 8747 Tom Noon Ave #1062
Cao, Jie 86857 Tom Noon Ave #102
Chandier, Melissa 8817 Tom Noon Ave #102
Chase Home Finance (A) 8729 Hotzon Wind Ave #103
Chen, Jeong Shen 8780 Horizon Wind Ave #103
Chervinsky, Sandra 8826 Horizon Wind Ave #101
Chivers, Victoria 8688 Tom Noon Ave #103

Chow, vy

8840 Horizon Wind Ave 102

Cohn, Eric, Darren & Evan

8755 Traveling Breeze Ave #101

Contreras, Lugy T

8648 Horizon Wind Ave #101

Confreras, Palrick B

8738 Torm Noon Ave #101

Crain, Brefl

8688 Tom Noon Ave #101

Crite-McClure, Phyllis G

8674 Traveling Bresze Ave #1014

8708 Tom Noon Ave #102

Cruz, Zaira M

De Los Santos, Leandro & Nely (S) 8688 Tom Noon Ave #1032 YES
Dekok, Cornelius A 8590 Horizon Wind Ave #102
Deytshe National Bank $/0 Amerlean 8657 Tom Noon Ave #103
Home Morfgage

Deutshe National Bank C/O One West 9480 Thunder Sky St#103
Bank

Digiacomo, Mike 8807 Tam Noon Ave #101
Doerr, Delmar 8728 Tom Noon Ave #102
Dugue, David A 8780 Horizon Wind Ave #101
Falton, Belinda 8727 Tam Noon Ave #103
Fiorucet, Michasg! 8638 Tom Noon Ave £103
Fishman, Lisa 8787 Tom Noon Ave #103
Fitzgerald, Erin M- . 8789 Horizon Wind Ave #103
FNMA ¢fo Everhome Mortgage Co. 8679 Horizon Wind Ave #101
Fox, Greg & Patticia 8799 Horizon Wind Ave #103
Gaten, Flint 9480 Thunder Sky St #102
Gambing, Frank & Cynthia 8648 Tom Noon Ave #1102

Garden, Cody (A)

48777 Tom Noon Ave #101

Gesne, David A

8645 Traveling Breezs Ave #103

Giarrapute, Gray & Patricia

B769 Horizon Wind Ave #102
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Gilf, Kevin L

8665 Horlzon Wind Ave #101

Godfrey, Thomas

8785 Traveling Braeze Ave #102

Gordon, Jason ©

2829 Horizon Wind Ave #103

Harvey, Jennifer M

8710 Horizon Wind Ave #103

Henson, Racheal Lynn

8754 Traveling Breeze Ave #103

Hermnandez, Dino & Rowena

8748 Tom Noon Ave #102

Hershey, Melissa L 8818 Horizon Wind Ave #101
HEBC BANK ¢fo Everhome Morigage 8868 Horizon Wind Ave #1063
o,

Huang, Yun Shan 8659 Horizon Wind Ave #103

Jacob , Kenneth Bradley

8715 Traveling Bresze Ave #102

8800 Horizon Wind Ave #1041

Jeldic, lgor
Jennings, Joseph A

8785 Traveling Breeze Ave #101

Joias, Tasia

8824 Traveling Breeze Ave #1083

Jordan, Daniel

8604 Traveling Breeze Ave #101

Kaviani, Javad

8300 Horizon Wing Ave #102

Krause, Kara L.

8775 Traveling Breeze Ave #101

{ achica, Heather {A)

8810 Horlzon Wind Ave #103

Lee, Rosa {A)

5769 Horizon Wind Ave #1071

Letterman, Clifford O & Rhonda K

8655 Traveling Breeze Ave #103

Lindberg, Emsst

8605 Traveling Bresze Avs #103

Linton, Michael

8647 Tom Noon Ave #103

Loker, Zachary

8780 Horizon Wind Ave #102

Lucero, Bryan

8759 Horizoh Wind Ave #101

LV Properties & Investments, Horlzon 8779 Horlzon Wind Ave #101
Wind Berles
Maddy, Jin-oo L 8637 Tom Noor: Ave #101

Mattson, Heather

8695 Traveling Braeze Ave #102

McKenzie, Denige L

8628 Tom Noon Ave #101

MohNally, Miva

8550 Horizon Wind Ave #1063

Monuit, Jamie L & James

8618 Tom Noon Ave #101

Meadows, Monty

8728 Tom Noon Ave 103

Miller, Constance L

8725 Taveling Breeze Ave #101

Mirzovan, Shamir 8678 Horlron Wind Ave #103
Mitchell, Ronald (A) B67S Torn Nogn Ave #101
Morganti, Daniel (MB) 8828 Tom Noon Ave #1061
Morris, Jeremy & Taren 8758 Tom Noon Ave #101

Nilsson, Kris

8745 Traveling Breeze Ave #101

Nunn, Gregory

B728 Traveling Bresze Ave #103

O'Connor, Madeline

8825 Traveling Breeze Ave #103

Ornell, Daniel M

8737 Tom Nooh Ave #1041

Onstott, Charles & Barbara

8708 Tom Noon Ave #1032
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O'Shea, John

8837 Tom Neon Ave #103

Otto, Margo

4727 Tam Noon Ave #4102

Palladinets, Apri

BBSY Tom Noon Ave #103

{0 T stim
Patsha, Tara

£824 Traveling Breeze Ave #102

Pappas, Anthony J & Bridget A

8745 Traveling Breeze Ave #102

Patterson, William J (A}

2618 Tom Noon Ave #103

Pentony, Shannon M

8724 Traveling Breeze Ave #1032

Pettet HI, Joha D 8790 Horizon Wind Ave #102
Placzkibwicz, Dariusz 8680 Horizon Wing Ave #1071
Price, Kathleen (A} §67% Tom Moon Ave #102

Quant, Marjorie V 8690 Horizon Wind Ave #1071

Riccardo, Steve

a784 Traveling Breeze Ave #102

Rivas, Sabian

8799 Horlzon Wind Ave #102

Rogers, Michael & Darlene

g815 Traveling Bresze Ave #103

Ross, Tyler H 9460 Thunder Sky S{ #1014
Russo, Jufie G 8718 Tom Noon Ave #103
_ |Baludares, Ranette C (A) 9430 Thunder Sky St #101

Sgtorino, Robert James (A)

8744 Traveling Breeze Ave #102

ESchneidar, Kathering

8817 Tom: Noon Ave #101

Schorgl, Wiliam G

2674 Traveling Breeze Ave #103

Schuftz, Josh R

8727 Tom Noon Ave #101

Shimizy, Anthony

8689 Horizon Wingd Ave #102

Smith, Catherine L

8818 Tom Noon Ave #1101

Smith, Colette D {A)

8734 Traveling Bresze Ave #101

Salis, Ricardo 8660 Horizon Wind Ave #102
Southlands Real Estale 8668 Tom Noon Ave #103
Stantey, Grant/Richard/fanice 8847 Tom Noon Ave #4014

Strickland Properties, LLC

8784 Traveling Breere Ave #1081

Stulimer, Meghan (B} 874% Horizon Wind Ave #1072
Sulliban, Ms Megan R 8787 Tom Noon Ave #101
Tacker, John & Cherie 8758 Tom Noon Ave #7103

Taikaldiranian, Vartan

8789 Horizon Wind Ave #101

Tarlt, Trana

8765 Traveling Breere Ave #102

Taylor, Les P (A)

9480 Thunder Sky St#102

Thompsorn, Danielle D

8785 Traveling Breeze Ave #102

Toleniine, Pressie A .

18678 Tom Noon Ave #101

Traylor, Jeremy D, Jerry & Cnice Traylor

8728 Tom Noon Ave #101

Trent, Justin (A}

8775 Traveling Breeze Ave #102

Turla, Romauida & Annabells (A)

8698 Tom Noon Ave #102

US Bank Nationg!

BRE7 Tom MNoon Ave #1101

S Bank Nationat

8309 Haorizon Wind Ave #103.
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tJS Bank National ofo One West Bank  |8685 Traveling Bresze Ave #103
Van Alstyne, Benjamin & Conkey, Wendi [8784 Traveling Breera Ave #103
Vasliyev, Sergel 8814 Traveling Breeze Ave #101
Veil, Ronald A {A) 8660 Horlzon Wind Ave #103
Vickers, Natalie H 8735 Traveling Breeze Ave #101
Vong, Vanu 8818 Horizon Wind Ave #103
Ward, Kathleen, Nancy, & Herbar 8790 Horizon Wind Ave #1801
Watson, Edward & Pearl 8820 Horizon Wind Ave #101
Wells Fargo Bank {A) 8748 Tom Noon Ave #101
Winter, Ronald & Traci 9490 Thunder Sky St #102
Yamerndeld, Joyce & Jeremy 3647 Tom Noon Ave #102
Zamora, Manuel 8760 Horizon Wind Ave #102
Zerpa, Adriana 8730 Horizon Wind Ave #102
Zhao, Shan 8638 Horizon Wind Ave #102
TOTAL BLDGES 114

TOTAL UNITS 342

Units wiassignents 162

Units w/o assignments 143

Bldgs wione or more assignments 197
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MOT % %-Z&g&w’-—

Paul P. Terry, Jr. {Nev. Bar 7182} CLERK OF THE COURT
John Smnder (Nev. Bar 5198

Melissz Bybes (Nev, Bar §3%0)

Agmara Tarar (Nev. Bar 10959}

ANGIUS & TERRY LLF

1120 M, Town Center Div, Buite 180

Laz Vegas, NV 89144

Telephone: (702} 99G-2017

Facsimile; (T02) 990-2018

Attorneys for Plaintiify

DISTRICT COURT
CLARK COUNTY, HEVADA
HIGH NOON AT ARLINGTON RANCH

ROMBOWNERS ASBCUIATION, 3 Nevads
non-profit eorporation, for itsell and for afl

Case Mo, QTAS42618
Drept. HIE

ENTITIES 1040 inclusive

Deafendents.

}
}
%
others similarty situated, ) PLAINTIFF'S MOTION FOR
} DBECLARATORY RELITE BE:
Platntiffs ; STANDING PURSUANT TO
| ASSIGNMENT AND PURSUANT YO NRS
v. 3 116.3102(1)8)
3
R, HORTON, INC. 2 Delaware Corporation | Dister
DOE INDIVIDUALS, 1-10¢, ROB ! Time:
BUSINESSES or GOVERNMENTAL { Depts
3
)
)
}

COMES NOW Plantiff, HIGH NOON AT ARLINGTON RANCH HOMBOWNERS
ASSOCIATION ("ASSOUIATION) by and through its attornsys, ANGIUS & TERRY LLF,
and respectiidiy subimiis PLATNTIFF'S MOTION FOR DECLARATORY RELIEF RE:
STANDING PURSUANT TO ARSIGNMENT AND PURSUANT TO NRS 116.3102{1 }d).

Asgaciation wmoves the Court for a determination of itg standing to assert 5 olgi foy
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construetional defeots which exiss in the residential buildings of the wownhome development.
By this motion. Assoctation seeks a dedlaration of the Count that:

(1) With repard to mmdts for which Associstion hag procured an sectenment of
rights from the unit cwners, Association has standing to assert gif constructionnal defess
claims;

£%) In al} bulidings which contain a unit for which Association has procured sn

sesiznment of rights from he unit owner, Association has standing (0 assert all constructional

defest clnime which gffset somenan property snd therefore the assigned unit owner. In this

vase, Assoviation has standing to assert constretion defeot cladms in the bullding envelops,
building stractural systems and building five rosistivs systems,; and

H In all brgidings, Association has standing pursuant to HES 1183162014 o

agsert all constructional defect clatms which gifect commen property. In this cass,

Association has standing to assert construction defact claims in the building envalope,
huoilding structural Systems and building five resistive systems.
This Motion is made and based upon the sttached Memoranduwy of Points and

Authorities. together with all papers and pleadings o file heroin, which are hereby

/ { /
! / ¢
i i f
! ! i
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ncorparated by this reference, as well as sy oral argoments that may be heard at the tme of

the hearing of this matter,

Dated: Septembes :&Q“ 2610 ARG EUS ERRY LLP

//%/

Paul P. "s"my, Je., SB 7192

John 1. Stender, SBN 2198

Melizsa Bybes, SBN 8390

F120 3. Town Center Dir, Suite 260
Las Vegas, MNevada #9144
Attornsrys Tor Plaintiff
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2 NOTICE OF MOTION
3 TO: Al Inderested Partiss and,
4
T Their Respective Attorneys of Reeord
5
& PLEASE TAKE NOTICE thet FLAMNTIFF'S MOTION FOR DECLARATORY

% HRELIEF RE: STANDING PURSUANT TO ASSIGNMENT AND PURLIRANT TO NRE
§ 11 116.3102010d) will be heard in Department IO of the sbove entitied Cowrt on the day

9 |jof at __amJpan. or soon thereafter as counsel may be heard,

6
(1 1 Dated: September 0, 2010 ANGIUS & TERRY LLP
i2 [ ]

i
t4 By: Wy

Paul P. Tewy, Jr., SBN 7197

i5 Joha J. Stander, SBN G198

» Melisss Bybes, 8BN #3990

: 1126 W, Town Center D, Suite 2860
v Las Vegas, Mevada 80144
Abtorneys Tor Plaintify

ARG & TERARY AP
TR, TowuCenter
Yuhe 268
s Wopas, 30V @R lad
BTV
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3, Association Has Standing Under Nrs 116.3102(1 {10} To Assert Clal g In The Ruilding
Envelope Because The Defects Alleged Alfect Two Or More Lol Owiaers And Concern
The Commnon MIerest COMMUIILY o rvvrvarssrarmsmrece e neees rersavmstsars o 1

Seroctursl Systems And The Fire Resistive System In That Those Defects, By Definition

FAryreasaaninn

4, Association Hes Standing Under Mrs DIGII0201HD) Te Assert Olatws I The

Affect Twe Or More Unit Gwners And Concesnt The Common Interest Community .
5. Bven If A Rule 23 Asalysiz Is Required, The Defects Satisfy Sueh An Analysis.........
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MEMORANDUM OF POINTS AND AUTHORITIEHS

i INTRODUCTION

The Mevads Supreme Court hus remanded this matter back to the Distvict Court,
pursuant to Hs holding in DR, Horton, Ine. v Eighth Judicid Districe Cownt (Firse Light

FHQAL 215 P.3d 697, 699 (Nev., 2009 (hereafter " First Light 17}, for 8 determination of

| plaintiff High Noon st Arlington Rench Homeowners Association’s {hereafiur

1 ASSOCIATION™) stunding to assert a claim for constructional defects which exist in the

residentisl buildings of the townhome developmeant,
There are different types of defects tnvolved, snd the ASSOCIATION'S claim for

standing is not the same for esch of them.  For clarity in this brief, ASSOCIATION has

grouped the defects into fouwr classifications;

1} The Building Envelope—he building eovelope encompasses the exterior of the
banlding, the rood, the stoveo, the balconies and decks, the exterdor doors and the windews,

Diefoots in these components affect svery unit owner in the building.

2 Structurs) wnd Five Resistive Systems—The steucturel and five resistive svstems are

soneeptually grouped together becanse, although they ere fosated in the nterior of the
buiidings, they are not located in the interior of the units and by thelr nature they affect avery

unit i the building.

3} Flecirienl and Plumbing defocls which endanper the life and safery of the buildings
inhalitagts-—-ASSOCIATION can envision defects with the elecirical and plumbing systewms
fhat so severely endanger the 1ifs and safety of the inhabitants of the entire bullding, that they
worald by their very nature affect more than two unit swners, and would concern the common

interest comnunity. However, at this dme, ASBOCIATION is not asserting standing with
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regard to eleptrical or plumbing lssues in wnits for which Association does not hold an
#ssi groment.

43 Defeety In The Taterior OFf The Unite-These are Gofecey that exist within the

interior of the units, and only affect the individual unit owaer. ABBOCIATION s only
assurting sterdding for these claims in the units for which ABSOCIATION hiss assignments.

High Noeon at Arlinglon Hameh is 2 fownhome development of 342 units in 114
buildings, To date, ASSOCIATION hes obisined the nssiguruents of 194 of the homeowners, |
with zasigned units located in 187 of the bulldings. By virtve of those sssignments, and
without relancs on Chapter 110, the ASBOCIATION has assigned standing fo parsue al}
constractional defect clalms avdsing from the assipned vnits. Moreover, since the assigned
homeovnsrs have 9 shared maintenanes obligstion and rely on the Inteprity of the common
mroperty, ASSOCIATION derives from the assignments standing to pursue claims for defects
in the building envelope, stroctural andd fire resistive systems of those buildings.

With regard to the other buildings io the development, ASBOCIATION has standing
pursuant o MRS 116.3102(1 Xd) to aswert cleims on behalf of iis members with regard 1o
sreatters that affect the common interest community, With regard fo these buildings, and for
gl of the units to whish ASSOUCIATION does not have an sesigrmment, ARSOCIATION s
only ssserting claims for defocts that affect the entivety of the buildings, and therefore by their
pature affect bwo or suove owners, and concarn the commaon intersst community. This
inviudes deforts in the bm’iéiug envelope, stroctural stements, snd Hre rezigtive clements,

By this motion, Association seeks a declaration of the Court that:

{i} Agsociation has standing fo assert 8}l consbructionsl defect clninm in enits o

which Associstion has procured an assigamment of rights from the unif owners
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{2y Association hes standing to sssert constructional defect claims in the building
savelope, buitding structural systems, and buitding fire resistive systerms, in all buildings
which contain 2 usit for which Aseoeigtion hag procured an assigrenent of rights Fom the unit
pwner and

{3} Association has standing to sssert constructional defect cluims i the building
envelope, building structursl systems, and building fire resistive systems in ail buildings
pursuant o NRS 116.3102(1 ¥

H, STATEMENT QFFALTS

A GEMERAL FACTES

This ratker coneerns 2 planned towshome developmvent’ known as ?%3 sth Moon at
Arlington Ranch theveafter “HIGH MOON™). Plainiff HIGH NOON AT ARLINGTON
RANCH HOMBOWNERS ASSOUIATION ("ABSOCIATION") iz = non-profit elected
governing body of the HIGH NGON development.

FEGH NOON is eomprised of 114 buildings with Swee units per bullding, for a total of
242 units. The development construction type is wood framed walle, with concreta tile
roofing, and a one-coat shuceo system, HIGH NOON was developed, constructed and sold by

LR, HORTOW in or about 2005,

' ABBOCIATION refors to the developmeny os 2 “townhome dovelopment.” However, with the stacked
confiraration of the multipls residences within the bubldings, ene wonld expect the anlts ar High Noom
Artington 1o be condomininms. They #r0 et eligele “eondaminiumy” beease DR, Forton drafied the CO4Rs
in suck 2 way a8 1o vistoatly sidp e Asociation of 9l of the roxlnteancs and swoersdhip reaponsibifities over
the common sreas of the hoildings dut o condontinium assosiation wonld nornelly bave, Where p condominiumn
association would have meintensuce responsibilities over, for exomple, the bullding envelope-—bers TR, Horton
Tias assiened that responsibility fo the unit owaers. This was done solely in sn effort to sirip the A830CTATION
of standing b purse such Isyees should constroctons] defeots arise.

3
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B. INSPRCTION AND TESTING

ASSOUCIATION, through i3 relained experts, bas conducted oxtensive testing and
investigation of the buildings. The bulding envelopes and firewsll systeme ware ingpectad by
5 Adeock & Associates. The CV of the architectiwal expert is attached hareto as Fxhibit 1.
Their report is atfeched hereto a5 Exhibit 2.

The siruetural elements were lnspected by Maroon Forensics, Ine. The OV of the
structursl enginee is attached herefe us Exhibit 3. Their report and matvix of locations is
abiached heve as Exhibit 4,

i. Bulldiog Savelope
#. Roofs -

To date, ASSOCTATION s architectural expert, R Adeock and Assoviates, has
visually and destractively inspscted 51 of the 114 building roofs, Deferts in e and roof
component installation were identifizd at 100% of the roofs Inspestad. See Adeock Report,
Exhibit 2, pp. 8-62. While the exact configuration of defects varied somewhat from roof fo
roof, the same pattern of defective conditions was cbserved throughout the development.
Bach of the roofs is defective, and the repair recommendation for eaeh of the roofs is the
sene. fhid,

k. Drecks and Halconies

Te date, R.H. Adcock has visually inspected 52 privete balconies, and destructively
tested soven. The defects Foond at the privacy baleonies were wnifirm—ahe sorne defecra
were identified at 100% ot ihe docks inspected. See Adcock Repmt, Bxhibit 2, pp, 63-73.
Those defects tnchade use @i“ir:&gygsmpriate: sheet metal mails, ncomplete and inadeguate sheet
meial flashing laps; lack of sealant at same; and inadequate sloping of the deck Sts.r‘fw::gs( 1B,

The repair recommendation for each balcony is the some. Thid,

g
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g One Cont Stuevo System
Ta date, R.H. Adcock has vizually inspected 65 of the 114 building exteriors. The
game defects were obgrved af 100% of the baildings inspected. These Getbots includs
exceseive cracking; penstrations not sealed: missing backing ot horivontad surfaces; improper
sheathing st such surfaces; defects in the waterproof membrane at horizomis] surfaces; and
foam plant-cns noiched to accomyuodate shutters. While the exacl confi goration of defeots
varied somewhat from building to bullding, the same pattemn of defective conditions was
observed throughout the development. The repair recommendation for each of'the buildings
is the same. Soun Adsook Report, Exhibit 2, pp. 74-85.
¢, Doors
To date. R.H. Adeock has visually inspected 57 shiding glass dors, and invasively
tested 11 of them.” They visually inspected 32 main entry deors, and destractively tosted
wine. They visnally inspecied 28 French doors, and destructively tested five, Again, RI.
Adtcock found defecis at each of the doors inspected, including water intrugion at the doors,
defects in the door frame sealing end at head flashing, While the exact configuration of
defects varied somewhat from door to door, the same pattern of defective ponditions was
observed throughout the development. See Adoock Report, pp. 86-96. The repair
recommendation is the same for sach of the defective deors. Fbid
¢ Wimdows
To date, R.H. Adcock has visually inspected 719 weather exposed windows at 91
wnits, and invasively lested 25 windows. Bvery window inspected was found defective. The

main defecty identified inchude: Leaking window ducing spray tests. EPS pot sealed st frame

* Sliding plass doors only exist i unit types 102 wad 103, French Doors exist in unll typey 181 and ot some mmit
rypes 102 o 103,
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b |} missing or incomplete sealant behind nail fin, Rashing improperly tnstalled, shear panels ai
2§ windows short of window fiél, fproper penetrations through nail fin, and alsrm contacte
3 drifled st 5ilt of windows, See Adeock Ropoyt, Hxbibli 2, pp. 1342160, While the exact
z configuration of defects varied somewhat from window to window, the same pastern of
p defective conditions was observed thronghowt the developrsent. The repady recommendation
7 | is the same for sach window. hid,
8 Z. Fire Resistive Construction
9 To date, B.H. Adcodk has destructively tested 13 firewalls, Defects were found in
10 both the ynlt o andt fire separation walls, and the garage to umit fire sepavation walls, Defocts
? ! in the frewalls were identified at 100% of the locations inspected. Bome firewalls were
Z actually missing. See Adcock Report, Exhibit 2, pp. 107121,
$4 3. Structural
is To date, the Association’s structural expert, Marcon Forensics, has inspscted the
16 || structural systems at numerous focations within the buildings, and discovered serious
T U stractural deficiencies at each of the locations inspected. For example, they identified
8 insufficient nailing at the shear wall, Insufficient width of shear wall, oailing at foundation
;Z holdown sirap missing, floor to floor holdown strap and sili nailing misses rim joist at sxterior
51 watls, See Marcon Porensics Report and Matrx, abtached 58 Exhibit 4. Eueh of e lacations
s 1 inspected revesled structural insufficiencies and defects.
23 C. ASBIGHMENTE
24 T;n date, ASSOCIATION is the assignee pursuant (0 executed Assignment of Claims,
s of the clairos of 194 unit owners {owt of a total of the 342 units.) The assignments are
zj sttached hereto as Exhibit 5. A spreadsheet of assigned units is attached hereto as Exhibit 6.
78
Ty ’
Lo Ve Y 6t
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1 3 The assigned units are located in 107 of the 114 buildings. A map of the bulldings
2 containing assigned uniis is atlached 86 Exhibit 7.
1 D PROCHDURAL HISTORY
! On June 7, 2007, ASSOCIATION filed a Complaint against DR, HORTON alleging
z “fgmnstructio'ﬁai defects in the common areas and in the residential bulldings. A the same tims,
7 :IASSOCZ&?E{}N’ sought, and this Court issued, a stey of the action pending corapletion of the
8 i Chapter 40 pre-Htigation process. Thet stay remains in effect,
9| Despite the stay, PR, HORTON brought 8 motion for partial sumamary judgment,

16 | bused upon the argument that the ASSOCIATION lacked standing to putsue olaims with

t vegard (o the buildings which are owned and maintained by the homeowners. On huly 9,

. :: | 2008, the Court satered an order granting 1.R. BORTON s Motion for Partisl Summary

14 Judgment, stating that the ASSOCIATION is procluded from pursuing claims related to the
15 Vindividual units. Op November 20, 2008, ASSOCIAITON filed # Petition for Wit of

16 | Prohibition or Mandarmus i the Nevada Supreme Court.

17 O September 3, 2009, the Nevads Supresne Coust issued an Order Granting Petition,
B stating that in accordance with the anslysis set forth in the companion cese First Light 77, the
i : i Digerict Court was o review the clalms asseried by the ASSOCIATION © detormine, based
; y |[{upon the gnidetines set forth in that opision, whether ASSCCIATION may {fle suitin g

37 |l representative capucity for constructionst defects effecting the individual usits, On

23 i} Sepresnber 29, 2009, the Nevada Supreme Cout filed a Notice in Liew of Remittiny, stating

24 1t that since no petition for rehesring has been filed, notice is hereby given that the Order and
25 4 s ‘ .
1 decision entersd on Septamber 3, 2008, has become effective,
28
27
28 |
A & TaRay L : : 7
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Eii.

ARGUMENT

A,

ASSOUIATION HAS BSTANDING TO PURSUE CLAIRMS N
BUILDINGS WITH UNITS THAT HAVE BEEN ASSEENED TO THE
ASBOCIATION

1. Asseeiation Has Assignments From 194 OF The Homeswaers, And Has
Standing Pursasnt Teo The Assignments To Pursve AH Clalms Relating
To Those Assizgned Undly

To date. the Asscointion has vecebved the assignments of olaims from 194 of the

homeowners in High Moon. The assignments state:

HOMEGWNER hereby assigns to THE ABSOCIATION alf of the
chaims and causes of action that HOMEQOWNER possesses against
0. R, Horton, Inc.. and any and ali of the destgners, contractors,
subcontractors snd material suppliers that perticlpated in any way in
the design, construction or supply of resterials for construction of the
townhome profect andior HOMBEQWNER'S unlt, for defective
construction. Such sssigned ciaime end causes of sction expressly
include, but are not limited to, ali claims and cavgey of action that arise
out of (1) The contract for sale of the subject property from DR,
Horton, Inc., {2} Any cxpress or imptied warranties; {3) Any and ail
common law claims, including but not limited to claims in negligence,
fraud and sguitable clairns; (4) &ny and il claims relating fo or arising
put of NRS Chapter 40, et seq.: and {5) Any and all claims relating to
or arising out of Chapter 116, el sey,

The Assignments are attached as Bxhibit 5.

By virtue of the assignmenis, the Association “steps into the shoes™ of the assignor

komenwners, and is able to pursee any claim thet the homeowner would have besn able o

puarsve. la re Silver Stute Helfeapters, LI, 403 BR. 849, 864 -B65 (Blricy. D.Nev., 20091

“The assignability of rights generally depends on local law, See, e.g
Dranatng v. Mintz, 367 F.2d 304, 308 (b Cin 1966}, Like any other
valid agresments, assignments are enforcesble under Nevada tave, See,
e.g. Woad v. Clicago Title Agency of Lus Vegas, fnc,, 109 Nev, 70,
47 224 TI8 (Nev.1993). An assignment of a right is a manifestation
of the aseigaors ntention to tranafer it by virfue of which the
aswignor's right to performance by the obligor is extinguished fn whole
ar in part and the assignee acquires 3 right 1 such performance. See
Restatement {(Second) of Contracts, § 317 (1581}, An assignes
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typically “steps into the shoes™ of an assignor, See fir re Bovafian, 367
B.R, 138, 143 {9tk Cir. BAP 200707
B re Silver State Helicopters, LLC 403 B.R. 849, 864 -865 (Bkrioy. . Nev., 2009),
The validity of assignments under Nevada kaw, was recently reconfinmed in Suston

Bus. Opp. v. Fown Executive Suites 230 P.3d 827, 83¢ (Nav., 2010) wherein the Court stated:

“Rased on the sgreemaent as written and the facts the district count
found to be undisputed, we conchde that the commission was
assignable and that Century 21 validly assigned i to Easton. From this
it follows that, ag Century 21's asstgnee, Baston hag real party in
interest status under NRCP 17(s)"

ASSOCIATION hes pracured the assiprunent of ell of the claims that 194 unit owners
have against DR, HORTON and its subcontraciors. ASSOCIATION therefore, by virtue of
those assigmments, is the real party in interest wnder NRCP 17(a} to assert those claims. As
the Court noted in Dewl v. 999 Lokeshore Asvociation, 94 Nev. 301 {1978), the owners of
sondovgintum units are rest partios in inforest to pursue actions for constructional defeet
claims, in that they bear the costs of replacement or repair of those defects, 1d, at 304, That
homeewner standing hes been assigned to ASSOCIATION, ASSOCTIATION therefore hias

standing s a result of these assipgnments, completely apart from, and withow referénct: o

cither NRS 116.310201 {<&Y or the Firgt Light 1T decision.

7. Assoeistion Has Standing To Asvert Clalms For Isenes In The Building
That 4ffect Dis Assignory’ ety

To date, 107 tarildings at High Noon {out of the 114 buildings n the develonment)
contain units for which the claims have been assigned by the homeowner /¢ ABSOCIATION,
Ry virtue of the assignments, ASSOCIATION has standing to pursue all of the claims arlsing
from the “building wide™ components in those 107 buildings. That is {0 say, that pursvant to

the sssignment of one homeowner in the building, fhe ABSOCIATION has sfanding o pursue

claime arising In the building spvelope, the structursl system and the fire resistive system in

that building, This is so besause defects in those “building wide™ components impact the
9
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rights of the assigning homeowners. The assigring bumeowners are &améged by those
defeots, and have standing to redress those defects which affect their units. These rights have
ween sssigned to ASSOCIATION by virme of the assignments.

It is an clemental principal of law that a problem caused on ons person's property
which adversely affects a second person’s property. gives vise of' s claim by the second person
to redress the problens. Por exasuple, i a negligently started fire in ?‘v&r_. Smith's home spreads
and proximately causes damage 1o Mr. Joney” home; Ivir. Jones would have redress against the
nepligent sutor for the fire damage caused. This is the besio legal princigla of proximate
causazical, Sew e.g., Bower v Harral's Laughlia, fne 215 P34 709, 724 (Nev, 2009} (A
neghgence cleim will stand if the negligence was both foresconble and the actual cause of
plsintifis hazm)

Negligent sonstruction within the portion of & commion component owned by one
homeawner (whether it is in the building sovelope, Browalls, or stroctural elements) will both
foreseeably and nocesserily adversely ai’f@cg the rights of each homeswner in that butlding,
Hach of the homeowsners In that bullding are demaged, snd sach homeowaer in the huilding is
fhe roal party in intersst t0 make a claim For that defect. Each homeowner therefure has
standing to redress constructional defects threughout his or her building which affect the
entire building, Thus where & homeowner assigned his or her claims to ASEOCIATION,
ABSOCIATION is the real party in Inderest, snd haes standing to assedt claims for sach defects
throughout the entire bullding.

1o Eyan v, Walker Boudwin Conse. Co., 88 Rov. 646, 649 (1972), the Nevads Supreme
Dot recopnized et & contractor i lisble fo 2 neighboring property owner if his negligence
in working on cng property damages the neighbar. n Lyon, suprd, an excavator working on

one property neghigently removed lateral support frowm a neighboring property causing

0
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damage 1o that property. The cowt found the contractor Hable In segligence to the neighbor,
fd. Similarty, if there is a defect In one wnit owners “poridor” of the sheer wall or the roof,
thet defect will affkct and damage the other unit ownery ju the building, and thoze unit cwners

have a claim against the developer for those defects. Thus the ASSOCIATION, having all of

{ the assigned rights of the assigning unit owner, has standing o pursue those claims.

This result {4 also supported by the language in the Associstion’s CO&Rs. In us
atienpt (o avold Hability, D.R. Horton divested the ASSOCIATION of the ownership and
maintemance responsibilities that e vondorsinium agsocistion would ntvmally have for the
eommon property. LK. Honten drafted the CC&Rxs so that the unit ownery own and maintain
the bullding's common avea compononts. However, recogmizing that. in reglity, owners may

be unable or unwilling to perform the reguired maintenance or repairs on telr “portion™ of

| the common ares components, the CC&Rs give express suthority to the Association to
! perform those repeirs. See CO&Rs, § 8.3, attached as Bxhibit 9 [In addition. the Board shall

have the right . . . to enter upon such Unit ssd/or Bxclusive Use Area o make such repairs or

to perform such malnenance . .7} See also, CC&Rs, T 961" .. the Board shali have the
cight . . . 1o vorreet such condition, and to enter upon such Chwher's Uslt {sic] for the purpose
of 5o doing . . ] Moreover, sach owner has an express obligation 1o report items in the
“Triples Bullding™ that reguirs repait to the Board, CO&Rs. 9.5, Finally, with respect to
“wood destroying pests and organisms” such 28 mold, the Association bag suthority to adopt
and implement a “pest contral program’” amd the cost of repairiog both the Contmon Elaments

and ipdividual units “shall be » common expense.” CC&Rs, § 9.8, Thus, while maintaining

the artifice of individus! owner responsibility, the CC&RSs boplicitly recognize that the
corvmaon ares components affect every owner in the bailding and thus every owner has the

legal standing to bring a claim for defeots.

31
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B. ASSOCIATION BAS STANDING PUBSUANT TO Mg § 36.3102¢1 1 d)
T PURSUE CLAIME IN UNASSIGNED BUILBINGS THAT AFFECT
TWO OR MORE UNIT OWHERS

MRS 116.3102 defines the powerg nf anit owners sssociations, iInehuling whether

they have standing to pursue litigation in thelr own name sndfor en behalf of its members,

That statute states in pertinent parl:

i, Except as otherwise provided in subsection 2, and subject o the provisions
of the declaration, the association may du any or sil of the following:

() lnstiiuts, defend or tntervene in Nitigation or adminiarative
proceedings in its own nare 5y hehelf of Maell or fwo o7 more units
gwners on atters affscting the common-interest commmuty,

NRE §16.3102 (Emphasis sdded.}

The Nevada Supremse Court in Fines Light I confirmed that an HOA dogs bave
standing pursuant ;go KRS 1163102 iv file a representative action on bebatt of is mambers for
sonstructions] defects in individual units of 8 commaon-interast community,  As the Court
stated:

“IWle eonclude that under MRS 1I83I02(IXd: & homeowners'
ssseciation has standing to file a representative action on behaif of its
members for constructions} dofects in individual units of & common-
hterest sommunity.”
First Light If, supra, 215 P3d at 702,
1. Coniliels Between Shesere, Ite Rule 22 Analysis Snd Chapter 116

The First Light I7 court went on to hold, of Teast with regard to the Interior of the
units, that when an association asserts claims in 2 representative capacity, the sotion raust
ffil] the requirements of NRCP 23, and the principies expressed in Shuente v, Boazer Homes,
124 P.3d 336 (2005). First Light I, supra, st 763,

“ln sumy. a homeowners' associgtion filing a 2wl on belwlf of #s

members will he trested euch the smme ax 2 plaietiff in clags acton
iz
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litigation, Although sn asscciation has standing to sssert ofaims on
behalf of its members, e suil must fulfill the requiremenis of NRCP
23 and the principles and concermns discussed in Shuedte.”

First Light If, supra, 215 P.3d a1 704, The Firef Light  Court based its determination that »
Rule 23 analysis was required, at least in part, on commentary to the Restatement {Third) of
Property: Servitudes §6.11 (20003, The Cowrt stated:

“lndeed. the commentary fo Restatement (Third) of Propertye
Servitudes §6.11. that reaffirons that a homeowners” association has
standing © gssert claims affecting individual undls. alse provides, ‘[iln
suils where no comenon preperty is involved. the associztion functiong
moch liks the plaintiff in o clags-action litigation, and guestiony showm
the rights and duties between the associalion and the members with
rapect to the suit will normally be determined by the principles used
in class-action litigetion.” Restateraent (Third) of Prop.: Servitudes §
6.11 cmt, 8 £20000.7

Fiese Light I, sepra, 215 P34 at 703 {emphagis added)

However, the commentators to the cited Restatemnent comment suggested that olass
setion analysis be used with ragard to the relationship between the atsociation and the
metbership, not with regard o anatysis of the Associution's standing, Tn other words, the
members would have the rights of & potential class member fo receive notics, to opt aut,
withdraw from the “ilass”, or to object 1o 2 potential settlement beosuse each of theiy
individial rghts would be impacted without any corresponding impact on the righis of the
sther owners.  The fhet that the Restatsment authors were referring to the relationship of the
mensbers to the association is reflected in Hlustration 3 10 §6.11 which provides:

Assooiation snes Insurance Company for olaims arising out of an
garthiquake that did subsiantial demage to comwnon aress and
individual units. The assosistion includes claims for damapge w0 the
individual units z5 well as for damage w the common sreas. The
sasoeiation has gtanding to do so. The righis of individual unit owners
to participate In the proveedings inchuding setfement. o to withdrw
from the pronecdings, sud the preslusive sffect of wny judgment or

seittement on the imdividual owners are detenmined uader penerally
apphivable provedorel principles.”

i3
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Restatement {Third) of Property: Servitedes §6.11, [Hustration 3 {(Emphasis added.}

Thas the reststernent authors give an illustration of the application of “class action”
prineipals to association standing: 1) The association doss have stending, and 2) The
sssociation members have the same rights as a ptative class memwber o participate, or
withdraw, and the preclusive effect of the proceedings follows class action rules.

As it quickly becomes apparent when one stiempts to apply the NRCP Rule 23 prongs,
and Shuetre snalysis fo the cirouinstances of mutti-unit assoviation representational st:mziing,
the anadysis sioply doesa’t fit in o muaber of significant ways, and, in fact, the prongs are in
soine wavs contragiclory.

For exainple, NRY 1163102 1 }d) apeciBoally sels the lower hmit of unit owners
affected at wo, providing that an assocition may . . . [IHinastituée . . litigation or
sdministrative proceedings n its own name on hehalf of iteelf or for two o1 mors vnit owners
on matters affecting the common inferest comnmnunity,” (Emphasis added.} This canflicts
with an NRCP 23(s) “pumerostty™ anrlysis, which requires plaintiff to prove the number of
class members o manerous thal joinder Is impractical.  Indeed, application of the numerosity
prong of Rule 33 would facially vielate the legistative mandate that ¢ defeet affecting “tweo or
more’ is sudficient.

Similarly, the Legisleture determined, in engoting NRS 116.3102(1 34}, that the
azgpciation has stending for matters “a‘?f’ecting the common interest commundty,” This
provision can be harmenized with the Rule 23 analysis, by an understanding that ﬁ the defect
affects the common Intersst eommamity. i satisfies the “cormmonalisy™ prong of the

Also. NROP Rule 2313 requires that ™ . . . the claims or defenses of the represemative

parties ave typleal of the claims or defanses ni'the clsse”” This requirement simply doss not

b4
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meke sense when appiied to an HOA . who represents the “class™ a8 8 whole, and therefore
doesn't have “typical” claima of eny particular cless member. 1 can be said. however thut as
s yepresentative of the entire ccanmunity, the BOA stands in the shoes of the homeswnerg,
and its claims ave. by definition. “typical™ of the homeownsers claims,

Finally, the Shuene analysis regarding apphiestion of the NRCP Rule 23 prongs does
nast fit with regard to the representative standing of & townhome associeion, Shuweste wag an
expansive soils vese, whivh invelved stoghe fanily bomes. The Court noted . 25 2 practical
matter, single family vesidence constructions] defact cases will rarely be sppropriate for slass
treatment | . . A pointed out by the Uslifornia Supreme Court, class actions involving real
poperty ave often incompatible with the fandamental m axt that eoch paecel of land g
unique.” Shuetie, supra, ot 834, This 13 aot frue in a case such as this—High Noon at
Arlington Ranch is a 342 unit, | 14 common interest ovwnership comumunity, Bach two-story
building shares common walls, common roofing, common exterior stucoo, common atruchyal
slements and common fire resistive systerns between the onig within the building,
Ownership of a unit By a building consisting of other like units, in & common-intersst
commmity, differs sigaifivantly in charscter and nature from ownerstidp of » single family
home on & separate parsel of land.

Firsr Light JT, $husese, the Restatement 3d of Property and Rule 23 are easily
harmonized by recogpition of the fact that Shretfe sddressed s situation where only defects in
the unit that did not affeet other vnit owners were at issue, and First Light H only requires a
Rule 23 anatysis in such an mstance. The First Light  Cowt took the concept of applying a
Rule 23 anabysis from 3 comment o the R estutoment 3d of Property, guoted as:

“[i]n suits where no semenon property Is invelved, the association

frnctons much ke the plaintiffin » dass-action Htigaticn, and
questions about the rights and duties between the sssociation and the

1]
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members with respeet 1o the suit will normally be determined by the
principtes wsed in class-setion litigation,” Restarement (Thivd) of
Prop.: Servisudes § 6,11 omt, g 20003

Firee Light I, a 763-704 {emphacis added.) Thue, “where 0o common praperty is invelved”,
and only individual defects ave xddressed, a5 in the Shuette case, the Firse Light 17 court
requires o Rule 23 analyeis:

Andd we furn to both NRCP 23 and the principles expressed in Shueste
1o determine how “questions about the rights and duties between the
associstion and the members,” Restatement {Third) of Prop.

Servitudes § 6,11 omt. 8, shall be resolved. When describing the policy
hehing closs setion lawsudts, thiz court bag declared thet “clags actions
promots efficiency and justics in the legel system by reducing the
possibitities it courts will be asked {0 adjudicets many separate suite
avising from a single weong.” Sfoseste, 121 Nev, gt 846, 124 P34 at
527, However, In Shueite, this court aoncunced that becanse a
fumdamental tenet of property law i that lend Ix anitges, "as 2 practicsl
matter, single-family residence constroctionat defeet cases will rarely
b appropriate for clags action teatenent.”™ & at 854, 124 P.3d a0 5472,
T other words, becsuse constructional dofect cases relate 1o mrddiple
woperiies md witl tvpleally Invelve different fypes of

constructionad damages, issues concerning cavastion, defonses snd
compensation are widely disparate apd cannot be deterimined
fhrough the uze of zeneralized proof. 1. at 835, 124 P.3d at 543,
Rather, individoal partizg must substantizie their own claims and ofags
action certification is not appropriate. I

First Lighe I3, a1 703-704 {emphasis added.) in o detached single family housing
development, any defects in the houee or even in the soil under the howse will rarely affeet the
netghboring houses and the damages can be wildly disparate depending upon a varioty of
factors. Similarly, defects on the interior of an sttached unit will rerely affect the neighboring
units, Thus, as ihis Count recoguized in Dorvel! Square FOA v DR, Hovien, Action No.

AS2T688, and Court at Aliante HOA v. DR Harton, Action No. ASTTH41, and as our

{ Supreme Court recogaised in Shuerte, the Association will generelly not have standing

pursuant o NRE 116.3102(1 {d) to pursue these individual claims. Here, we have the

oppusite. Where only sommon areas are concerned-—-areas which necessartiy concern and

16
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affect two or more uait owners, aud coneern the comimon interest semmunity, appHeation of a -
Rude 23 and Shueitfe analysis are not tesensary.
2. The First Light I Decision ¥s Distinguishable In That {t Converned
fnreriow Sesues That B4 Net Affect Two Or More Unit Owears

Bevause of these conflicts and differences, the Firsr Light ] decision is distinguishable
from this action in that the Firef Light I decision focused upon defects within the vnits which
aifectod enty that unit. In such 2 case, the Firse Light &7 Court held, a WROP Rule 23 analyais
is nacespary. Hors, on the other hand, ASSCGCIATION is only asserting claims that by their
very nature affect svery homeowner in e building,

This distinction was recognized by this Cowrt in s Order in the case View of Black
Mountain Homeownery Association fae, v. The Amerivan Shack Mositabs Limived
Parmership, ef ol Clark County Dist, Court, Dept. XXIL, Case No, A-09.590266-13, wherein
the Court stated:

o this case, Plafatiff does sot seek to litigate, on behalf of its members
or homenwners, jasues relating o constructional defents located within
the interiors of any of the 262 individual units. To the contrary, it
specifically secks to represent iis raembers in an action dealing with
defects located on or tn the exterior wells, wall openings and the roots
of the structures for which the wnir ownsre {ypically would be held
respongible. [footmote omitted] o wit, the facts and issuss of this case
are distinguishable fom those ralsed in [First Light 1 where the
homeowners” association sought to represent Its owners of members
for & sundey of constructionst defects located within the fnteriors of
each of the developmenis” aois,
View of 8luck Mownrain Order, supra, atp. 67,

In this case slso, ASSOCIATION secks only to Litigate isyues that by their very nature

affect every owner within the building. ASSQCIATION is not asserting tlaims for defoets

within the interior of the units which only affect the one vnit owner. The Firss Lighe 8

desision is thorefore, for the reasons set forth above, distinguishable,

17
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3. Assockation Hae Stending Under Nrs 116310200XD) To Agsert Clatms
2 In The Bullding Envelope Becauss The Defects Allzged Affect Two Or
Mere Unit Owaers And Coneern The Uomumon Faterest Community

4 i a typioal condominium or townhouse case, tha Association has mualdenance

3 i responsibility over the building envelops, and the Association therefore has standing in is

&l own right 10 bring w0 action to redress defocte In de envelope™s construstion.  Howaver, LR,
7 HORTON drafted the CC&Rs at High Noon at Arlington Raneh In & manner designed to

:

z insulate ttself from potential Hability for constructional defect actions. DR, HORTON gave
i%} the prinary muirienance and repair responsiilities 1o the bomeowners of the buildiags. By

{1 il this tactic of stripping the ASBOCIATION of the primary maintenance responsthilities that
12 Hoould typloadly have, LR, HORTON has atterupied to creste the bopossible sdteation
I3 H whereby alf of the homeowners of 2 buitding would have to coordinate and sgree to contribite

10 the repair, maintenance or replaesment of suy of the common components,”

17 * Recopnizing that such a scheme would never work in the real world, DR, Honton still bestowed
secondary responeibility on the ASSOCIATION for these conumon componems. The CO&Rs ot
18 ] Parsgraph 9.3, “Malntenanee snd Repair Obllgations of Owaers,” provides:

18 I any owner shall peroit any tmproverment, the medmenance of which is the
regponsibility of such Owner, to Bl b discepair or to bocome uosafe, or
29 nesightly, or otherwise violate this Declaration, the Board shall have the
right o sesk any remedies of Jaw or in equity which the Association may
2 ferew. Ins addition, the Boand shall have the right, bt not the 4wty - . . to enter

= such sosintonence and o charge e cost thereol 1o the Crwner ™ {emphasis
73 H{idﬁd}

14 1 CC&Rs, Paragraph 9.3 attached as Exhibit 9. Similwdy, Poragraphs 3.5 and 9.4 peovide:

3% G5 Reporting fesponsitililies of Gwners
“Each Crwner sholl prosmpdy report in wiiting o the Board sny and all

24 visually discernible lems or other conditions, with respect to his Unit
(including Gerage}, Triplex Building and weas adizeent to hiv Unit, which

27 reasonably appear to require repair. Delay or failure © Ralfill such reponiing
duty may result {n ferthor damage 10 huprovemant, reguining costly repsir or

23 replacement,
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The building envelops is 2 monolithic struetnze, arnd ean only be repaired ap a whole.

1 would be absolutely ridiculous for one bomeowner on bis or har own o undertake a repair

1 of thelr one thivd of the reof, or their one third of the stucts or envelops opsnings. Water
| intrusion into the envelope anywhers on the building affects all of the homeowners of the

|1 budiding,

WRS 116.3102 provides that an assecintion may ~. . . {ilinstitute . . litigation or

adminigtrative proceedings In #s own pame on behalf of itself or for PWO G Inore it owners
on mesters affecting the common interest somsnunity.” (Emphasis Added.) As thiz Court
recognized in its Order i the cast View of Black Mownstain Homeovwnors desociarion Ine. v.

The American Black Mowntain Limtted Parinership, et ol, supru

4.5 Disrepelr, Damage 10 Qwners

I any Qwnes shall permit any baprovement, which is the responsibility of
such Owner 10 maintain, 10 foll indo disvepair 50 as 1o craate & dangerous,
unsafe, unsightly or unattractive condition, the Board, sd efter aflording
sieh Owier reasonable notiee, shalt have the right but not (he oblizagion to
norreet sush sondition, and o enter upan such Owner's Unit, for the purpose
of so dotng .. .7

(O &Rs, Parapraphs 9.5-9.6, attached as Exhibit 9. Finally, where there is evidence of pest iafestation,
Including meld, the ASSOCTATION has the sffirmative responsibility o repai:

a8 Pagt Contre] Program:

If the: Board sdopts an inspection, prevention andfor eradication program
(*pest control pregeass’) for the prevention and sradication of infestation by
wood destroying pesta and organisms, the Association . . . may require each
suoh Owoer and Residens fsie] to tomporvariiy relocate W fom the Unft in
arder 16 scoonmnodate the pest coptrol program. . . . All coste invedved in
maintaining e pest control program. 88 well 55 In repairing any Unit or
Coramot Flements shall be a Common Expense, subiect 1o a Special
Agsessment theralore, and (hs Association shall have an sasermment over the
Units for the purpose of affecting the foregoing pest control program™

CC&B=, Paragraphs 5.5-9 4. attached ay Exhibit &,
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Clearly, by the express langunge set forth in NRE 116.3102(1)(d), a
homeowners sssoaciation. such o5 Plalntifl] may lnstitute Bdgation on
behatf of fself of two or more unts’ ownsrs on matiers affecting the
common-interest community. There is no doubt constructinnal defects
within or vpon the unity “builiding envelopey” affect Bhe common
inferest  commmunity, and  thus, this  Court concludes without

...................

Homeowners Association, Ine. has standing 1o sue on behalf of two or
more of its members for comtructionsl defects to the strustures

Order in Fiew of #lack Mountain Homeowaers Asyociation fne. v, The American Bluck
Mounsain FLimired Partnership, of of,. Bxhibit § atp. 5. {Bmphasis edded )

Here, as the Court determined in the View of Black Mountain HOA case, the defasts in
the huilding envelope by definition affoct more than one unit owner, mnd affect ihe common

istarast community.

4, Association Has Standing Under Mrs FL63 LIRS To Assers Clalm
I The Stracturs] Syvtom And The Fire Resletive Syeten Io That
Those Defests, By Definition Affect Two Oy More Unit Owaers And
Coneern The Commen Interest Commanily

Plaintifi"s experts have identifted serlous and slarming defects both with the structural
integrity of the buildings, and with the fire resistive systeme within the buildings. See Marcon
foport, attached as Exhibit 4 regarding struchwal defects and Adeock Report, pp. 107121,
attached as Eahibit 2 regarding fire resistive defects, For example, entive seetiony of the two
hour five wall between the unifs and betwsen [he onils and the garages are missing.

ASSOCIATION has standing pursuant o NRS 116.3102(THE) to redress thess claims
on behalf of its membere. These defects, tke dufocts in the building envelope, by their very
nature affsct svery inhabitant of the building. A failure of the structural system wifl cerdainly
affert pvery unit in the building. Similerly 2 failure of the five resistive system would allow

fire to spresd more rapidly befwoeon the units, and endanger the fives of more than one onit

20
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owner. Repairs or maintenance of these systems would require coordination and contribution
of all of the unit owners in the bullding—a proposition that is in realily next o impossible.

Ry its very nature, s defect in the structural inteprity of the butlding affeets more than
Hwo unit owners, and concerns the comimon infercst conmmunity, The same is true of & defest
in the fire resistive system. Since repairs caanot reatistieslly be made without the
coordination of the ASBOCIATTON, the community iy necessarily involved. For that yeason,
ASSOCIATION hay standing pursuant to NRS 116.3102(1)(d) to assert claims 1o redress
theze defects.

With regard 1o these defects, as with defects in the bullding envelope, the First Light I
decision is distinguishable, As noted above, and as noted in this Cowt's deciston in Fiew of
Riack Mowntatn HOA, swpra, the First Light [ decision was concerned with defeclts within the
units themselves, The structural and fire vesistive defects at High Moou af Arlington Ranch
are located within fhe interior of the building, but not the undts. Mare Importantly, by their
nature they consern the msltple unil ownars, ot just one single wuit. Therefore, for the same
reasons that Firse Light 27 is distinguishable from building envelope issues, it is
distinguishable fom the tssues here concerning the fire resistive and structural systems of the

buildings.

&, Even I A Rale 23 Anslysis Is Required, The Defects Satisly Such An
Amakysis

Tu the extent that a Rule 23 ansbysis mugt be made with application to an Association
representative action (see supre}, ASSOCIATION sutisfies the class certification
requirsments of NRCP 23,

Pursuant to NROP 23a), & olass (here representative action) is appropriate when:
(1) the class is 3o numerous that jolnder of all members is iropractical;
(2} there are questions of law or fact common 10 the olags:

{3} the olaims or defenses of the representative parties are typieal of
the claims or defenses of the class; and

-

1
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§ 4} the represenistive parties will fairly end adequately protect the
ingeresis of the olagy,
4
NECP 23(a)
3
tn addition o these four requirements, o litigant must also satisfy at least gne of the
4
categories of NRCP 23(b} which generally evaluntes ~whether maintaining s olass action is
&
fagistically possible and superior to other actlons” Meyer v District Coury, (110 Nev. 1357,
&
1363, 885 P2 622, 626 {1994, Specifisally, MROP 23{h} providss:
7
g Axn action may he maintained as a class action if the prersquisiies of
9 subdivizion {8} sre satisfied, and in additiom
1 . ; ) : 5 o
: {1} the prosecution of separaie actions by or agsiast individual
i members of the olass would creats g risk of
12 {A) inconsistent or varying edidications with respeet to individual
‘ members of the class which would establish incompetibie standards of
13 conduct for the party opposing the class, or
14 e , e
{B) sdjudications with respect to individes! members of the class
55 which would as # practics] matter be dispositive of the interests of the
other members not parties to the adjudications or substantiaily impair
16 or impede their ability to proteet their interests; or
17 {2} the party oppesing the elass hag scted or refbged (o act on grounds
18 genevally spplicable to the class, thereby muking appropriate final
injunetive relief or corresponding declaratory retief with respect to the
i clads ay a whele, or
20 (3% fhe court fads thet the guestions of law or faet common o the
5 members of the cless predomingte over any questions affecting only
- ndividual members, snd that a cleys actlon is sopenior to other
77 svailahie mothods for the foir and efficient sdiudicelion of the
contrevorsy. The matters periinent to the findings include: (A) the
23 interest of members of the class in irdividually conbroliing the
y prosecution or defense of separate sotions; (B) the extent and nature of
24 any litigation copcerning the controversy already commenced by or
against members of the class; () the desirability or undesirability of
23 & i P  CESITRONEY OF y
concentrating the ltigation of the claims in the partienlar foram; (D)
36 the difficnities Hkely 10 be encountered i the magapgement of a cless
getion,
27
28
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MROP 23(b)

For purposes of this motion, Plainti i will focus on the third regudrement of NROP

23(l} by showing that common questivas predomingie over individual guestions and that

therefore 4 ropresentative action is the superior method of adjudication.
. The Clasgs is so Rumerous that Joinder is Impracticabls,

The putative "class” of unit owners at High Noon at Arlington Ranch is sufficlemly
numerous to make joinder of alt class members impracticable, Aliboughs there is no universal
mintronm sumber reguived to fulfill the mumerosily requirement, “a putative claas of .fsﬂy or
more generally will be found umerous.™ Shuatte v, Beazer Homes Hoddings Corp,; 121
Nev. §37. 847, 124 P.3d 530, 537 (2005). Moreover, impraeticability f2otors such as judivial
soomomy, geographie dispersion of clasy maembers, financial resourees of class members and
ability of olass members fo bring indhvidus] suits should be taken into congideraton when
analyzing the nomerosity requirement. /d Indeed, in the context of this analysis, “Impractical
does not mean bmpossible.” Robidmx v, Celani, 987 F24 931, 835 (2™ e, 19033,

There are 34% units in High Nooa at Artington Ranch, Certainly litigating over 300 of
the same claims individeally would not be judicially ecovomical, especially when desling
with similer bresch of warmanty snd negligence claims.

While an individual homeowner may altimately recover his or her reasonable expert
and investigation costs under NRE 40,655, it is stil} financially burdensorne to the homeowner
given the fact that he or she would have to advance these costs befors 8 verdict. This slone
snay make homeovners hesitant t bring thelr action forward.

Even though some of the unit cwners may be close in geographical location, muany of
the owners ave not. Thus, the Bigh costs associated with bringing an individual or joinder
congtruction defeet action make it impractioal.

Moreover, it is impractical, 3¥ net impossible to contact all of the unit owners o give
thest a meaningfut oppertenity to bring an action. ASSOCIATION has in fact attempted 1o
contact all homeowners fo inquire whether they wished to have the ASSOCIATION represent

their interests. Despite exhaustive effores, ASSOCIATION has been ssnsble to rench a large
23
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I - . .
pereentage of the homeownery to speak to them abowt the issue.”  Ofthe homeowners that
it
T HASSOCIATION did reach, virtually ol} of them agreed o assign their righis to the
% L
Assoeration.
4 ot e ] .
Thercfore, sy sort of “joindes™ action would deprive a large percentage of unit
5 .y . .
owners fram recovery—not by any cholee of theirs, but shmply because those people could
& . _
not reasonably be regehied. Clearly a reproseatational activn is the superior sliemnative in this
7
£ase.
8 .
k. The lostant Action lovelves Commmon Questions of Law aud Fact
The ~Commonality” prong of Rule 23 can be saiisfied by a single common question of
1Y . ” b
taw or fact. Shuette, supre, Y21 Nev. at 348 Meyer v, Districs Court, 1190 Nev, 1357, 1363,
1} . . .
§85 P.2d 622, 626 (1904}, ~Commonality does not requive that oll questions of law and fagt
12 R . . . . ,
rmust be identionl, but that ay tssue of law or fact exists that inheres in the complaints of all the
t3 " :
7 Helass members.” Here guestions of law and fact are common througheut the development,
i4 . o W . C e
Here, every resident of High Noon al Adington Ranch 15 atfected by the constrectional
15 0 . . . - .
defecis both in their own apits and in the other units in thelr buildings. Comnon issues
& inctude whether D3R, HORTON neghigently congtructed the unit owners” residences and
? - n v k3 3
7 whether DR, HORTON breached any express and iraplied wareanties 1n Heht of constructing
the Plaisiffs” residences. As such, ASSOCIATION has satisfied the commonality clement.
9
20 e The Clalms sug Defonses of the ASSOUIATION are Typical of the
Class
2l
&s notzd above, the enalysis of Association representation does not fit easily into the
2% '
“typicality” analysis, However, In this matter ASSOCIATION is the assignes of over one
2%
half of the unit owners at the development. Therefore, ifs olaims ave Werally the same as the
24 ,
23
2% 811 is unelear exsctly why so muny homeowners are unreachebie. 1t is Vkely 1 combioadon of ubsemtor owner of
xq investment or rental unds, or urits in foreclosurs or bank owoed, H is precisely e his rosson. e
27 | impracsicability of even reaching alf of the unit owners in such » lrge development to give them # meaningfil
28 chotee in pursuing thele clalms, that Associztons] wawding i 50 imporiant. )
£
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homeswners, Also, with repgard to the units and buildings for which the ASSOCIATION does
ot have an sseigrunent, the olaims of ie assignors (which the ASSCQUTATION is exercising)
are simitar te and very typical of the claims of the other unit owners.

ASSOCIATION s claims and applicable defenses are typicsl of the other owners.
Typicality is safiafied when “each clags member’s claim erises from the same course of events
and each class member makes similar logal arguments 1o prove the defendant’s Hability ™
Shuctte, 121 Nev. at $48-49, (citing Robideus v. Celont, 987 F24 931, 936 (24 Cir. 1993)},
This Soes not reguire all ¢lass member elaims to be identical. 7. at 849, Thus, gertification
will not be prevesied by mere faetual variations among class mevabers” underlying individual
claims.” Id,

The Court in Deal v, 998 Lakeshore dssoctaiion, supra, 94 Nev, 301, recognized that
where the roofs leaked in every one of the buildings, mnd that that all of the unil owners were
assessed for repairs to the roof area, each of the; homeswners suffered damege, and their
claimes were typical of the other homoeowners. See Deal v, 399 Lokeshore dssociation, supre,
at 306,

Here, the owners who have assigned their olaims o the ASSOUIAITON have suffered
injury from the same course of events a3 those who have not. Thelr clalmy rest on the same
legal arguments of breach of express and Fmplied warantics 58 well 25 negligence to prove
0.R. HORTON s Hability, Bach High Noon at Addington Ranch homeowner from the
putative “class” would sdvance these same common construction defeet legal arpuments if
they were o individually pursue retiel for thelr construstion defeoty. Thersfore, the claims
and defenses of the ASSOUIATION are typical of the entire Tligh Noon at Aslington Ranch

membership.
4, The A580CIATION Wil Fairly snd Adsguutely Frotect the
interasts of the Membership

The ASSOCIATHON will falrly and adequately protect the interests of the
membership. To satisfy this prong, generally the class representatives (here the

ASSOCIATION) and members must “possess the same interest and suffer the same injury™ as

25




(Page 33 of 537)

$d

[C B - IS S« Y =

14
it

i3
14
15
i6

ANUR S TERRY 130
120 N fexnfamier v

Sente 00

Ly Wigas, NV L4

£T0) QNI Y

the other class members in order 1o avoid any potential conflicts of interest. Shwernwe, supra,
121 Nev, at 849,

Hers, the ASRBOCIATION and its assipnons have suifered the same injury in that their
homes ware built in the same defective manner g8 the rest of the undt swners, Morsover, the
ASSOCIATION, its assighors und (he other homoowners all possess the same foterest in
proving the defects and otherwise sedking compensation o vemedy the condition of the
puilding components. Aceordingly, the ASSOCIATION will fuirly and adequately protect the
iﬂtérests of the unit owners of High Koon at Arlinglon Ranch.

Additionally, the guality of the ASSOCIATION counsel mugt be taken into
copsideration. & re Dalkon Shield JUD Products Linkility Litig., 693 P4 347 (Oh Che,
1982y, The law fim of Anglus & Tervy LLP is more thae qualified in representing the class.
The firm hae bandled munerous class action lewsults dealing with constraction defects. A-Y
suted attorney Paul P, Terry, Ir. has over twenty years of litigation experience in handling
complex nuatters relating to constraction defects. As sach, the membership will be adequately

represented by Angius & Terry LLE.

e Comnaon (mestions of Lew and Fact Predominste Over Individual
Cuestiony sod 2 Class Action &y the Superior Method of
Adfadication
In addition to satisfying the numgerosity, commenality, typicality, and adequacy of
vepresentation elements of NRCP 23{g), Plaintiff must also fulfil] at least one of the
requirements outlined under NROP 23k} 3—that common questions predominate over
individusl gquestions, and thet the class action is a superior racthod of adjudication of the
clajos, Here, both prongs are met,
i. Commeon Questions Predominate Over Individual Questions
‘The predomingnce prong “iests whether proposed classes ars sufficiently cohesive to
warrant adjodication by representation.” dmchem Products, Inc. v. Windsor, 521 U5, 591,
815 (1997). Fhe vule “does not require undformity of claims seross the entire class™ and

6
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“presupposes that individual issues will exist. Puyne v, (oodyear Tiee & Rubber Co., 216
¥ - v e
S Hern 2 26 (0, Mass, 2003} “There s no rigid test of predominance: rather, it simply
3 . - . , . , v
vequiras a finding that 2 sufficient constellation of issues binds class membars together.” M,
4 . , " )
{quoting Waste Mgwmt. Holdings, fre. v, Mowbray, 208 F.3d 288,206 (st Cin, 20000, 4
> single. central issue a8 10 the defendants’ conduct vis 2 vis class members can satisfy the
6 predominance regulrement even when other slements of the ¢laim require individualived
7 e g
presod.” M.
8 Herw, adeguate notice under Chapter 40 was given ag the condition of the entive
9 project 1o the entite prospective “elase”. The ciaims and defenyes are common to every
(' . 1 - Gl A -y - L v . . » -
0 Building, Morsover, the ASSOCIATION S claims ave shudlar to clabrs mnde in
H condominivm cuses where the Association mainteins the envelope, and thevefore class
12 . _ .
representalion 1§ nol requiree.
3 Lithough ABSSUCIATION does not believe it is neseseary in this cage, if during
4 discovery it is determined that cost of repair or replacement dainages grently vary, the “clasg”
1 can easily be broken down into “subclasses” according to plan type., phases or other variables
16 contributing to the vadence In damages. Of ecurse, the same subclags breakdown could be
17 used in case msy variznoe in cousstion issiues arises during discovery. Therefore, fndividuat
]
i questions can be minimized through the use of subclasses, thersby making the common
9 questions predutninant.
28 Thig approach was sndorsed by the Cowrt in First Light Il As the Cowrt stated;
pai
And if necessary, NRCP 23(2){4) allows the district court to contify &
22 class action with respect to cartain issues or subclasses. To that end,
- the disirict courl may ¢lassify and Jistinguish cloims that are suitable
- for class sction certification from those requiring individualized proof.
24 4 piirst Light If, yupra nt p. 704, '
25
24
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P A Represemtstive Action is the Superfor Method of
Adindication

Plaintiffs also satisfy the superiority clement of NROP Z3{uK3) The pwrposeofa
class action is 10 prevens the some igsues from “being Hiigated over and ever].] thus
avoidiing] duplicative proceedings and inconsistent resalis.” Shuette, s 121 Nev, st 852
{eiting Jngram v. The Coca-Cola Co. 208 FR.D, 685, 701 (}.D.Ga. 20013 1t alse helps
elase members obtain relie? when they might be gneble or unwilling to Individoally lidsate an
action for financial reasons or for fear of vepercussion.™ Jfd. In general, “olass setion is ondy
superior when managenent difficulties and any negative Impacts on afl parties” interests "ar
outweighed by the henefits of class wide resolution of commaon of common igsues,”” fd
{quoting Pelrior Enterprises, fne, v flilion, 51 BW.34 616, £24 (Tex. App. 20000, Here, the
common iseue of the defactive buildings in High Noon at Aslinpion Raneh, the sheer volome
of potential cless members, end the high costs i expert and tegal foes, sasily tip the balancing
scale in favor of class-wide resolution.

The decisions in Blumenthal v. Meding Supply Company, 13% Ohic App.3d 283, 743
M.E.24 927 and Payae v Goodvear Tire and Rubber Co. 216 FR.D, 21 (0, Mass, 2003)
offer some insight on the superiority of the class sstion in the instant case. In Blumenthal, &
group of Ohio homeowners sued the concrele manutacturer of their concrete drivewsys
beoause thene was too much water in the design mix thereby causing the concrete to become
wesk and crack and orwmble. Blumenthal, spra, 139 Obio App.3d 283, 743 NE 34 923,
The trial court initially cestified 4 class that incleded thousands of Ohio homeowners, but then
daéz:crtiﬁed the class on the predominance and superiovity prongs because of s high
concentration of individual issues thet could have coniributed to the conerete’s fallure:
specifically, curing procedures, concrete placement, the handling by various contractors and
actions by the homeowners post instzllation. /. However, hee Ohio appalbae court deemad

the decertifiestion improper sad ruled, in relovant parts

28




{Fage 36 of 837)

o

(U R I~ AT ¥ T >

28

S0t & TERRY LiF
P3N Tawen Uity T,
Suile 2t
{2y Vegas, KV S
I SN T

Loy

The difficubties and complexities affecting the claims of individual
clags members do nad outweigh the efficiency and weonammy of a
common adjudication in this ease. It must be remembered that the
clags affeots approximatety one thousand property owners throughout
worthers Ohio who were supplied concrete by Meding, The individual -
{insncial olaiing of these property owners in the class s, given the
gize and cost of & {vpical residential driveway, relatively small in
Gollar terms, less than $1G,000 cach. The individuel clabm, when
vigwed against the typical legal end expert witness fees customarily
amploved to Higate such a claltn, necsssarily militstes agningt the
tringing of individual small demage claims in favor of vesolving these
clatms in 2 more efficient and economical legal vehicle for all paties,
mamely, a class action, whersin the olaims can be sgpregeted and the
common theories advanced for recavery. . . . [to avoid] the genmetrie
expfosion of sxpenses and ooty fhat these multiple cases would
natessardy genarate..

Fel. at 296-97
Thus, the count emphiasized the high class volume and the high Hiigetion costs as THajOr
fuotors in evaluating the superiority prong and holding that certification was proper. i,

The Pavse v Goodyenr cowst noted the same factors in holding that a class action was
the superior method of adjudicating the lvgue o an alleed defuctive rubber hose wed in
cadiant floor heating systems affecting around 2,000 homes. See Pawne, supre, 216 FRD, 21

{1, Mass. 2003} Specifically, the court ruled, in parinent part:

fa] elass action would best serve the undedying purposes of Rule
FUBY by assuring aggrisved conswmers thelr day in courl. “The core
purpase of Rule 23(b3(3) is to vindicaty the claims of consumers and
other groups of people whose individual claims would be ©6 small 1o
wakast Htigation.” While the clshms of many class members are not
insubstantial ~ perdhaps tens or even hewdveds of dhouwsends of doljars
the litigation costs, inchuding extensive scientific enpert anslysis, of
purswing individual claims against Goodyear would be likely, i many
gases. 1 be prohibitive.” )

. av 29,
Like Blumenthal snd Pavne, and perhaps sven more 30. the putative ofass in the instant
case ig far too numerous to efficiently proceed any other way than a class action. Again, the

putative class encompasses gt least 340 homes. It simply would vreate an ondue burden on

2B
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the court system o hear over 340 jadividual clabims regarding the same issuey of whether or
not the same butlding compeonents are defective,

Alsw like Bhoventral and Povire, and perlaps even moee 8o, the Sxpected high
Hitigation costs would lkely deter individoal homeowners from bringing Yorward their claims.
Constrovtion investigaions, ss well as expert testimony., can be extremely expensive and
would Hkely be o prohibitive fnanclal burden on @ siugle homeowner, While NRS 40.635
allows o hpmeswner 1 ulimately HREOVET these investigation and expet costs from the
buitder snd/or subcontraciors, the realily remaing that the homeowner would need 1o edvance
all of these costs years before recovery.  Allowing the Instant action 1o proceed as a clnss will
x#xinimizs these expenses 1o the class sinces mvestipations will be Hmiled & 4 representative
sunple of homes and the associated costs will be shared by ol class members, Any attorpeys”
feer and ssvoctated costs would slse be shared by the class 25 opposed 10 sach individual olass
member paying for their own sttorasys’ fees end costs through individual actions of the sume
main igsue.

Accordingly, the common issues of the defective of the suvelope and other issues at|
over 340 homes, sad the anticipated high lfigation costs associated with the claims, makes a
vepresentative action the seperior method of adindication In the oase at hand.

fa the end, practical reality shoutd prevail over axtificial technicalities. Mevada Courts
have been sucosssfully sdiudicating defects in the common components of associations since
at fepst Jewd in 1978, No sigaificant issue was encountered until DR, Horton attempied to
aveid legad responsibility for Rs defective censtraction by abasing its contral of the draftin gof.

the CCERS to advance s divide and conguer scheme,
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V. CORCLUSION

ASSOCTIATION hes received assigrnments to assert the claims of 194 of the wmut
owners af the developmend to date. These units ave in 107 of the buildings. Through these
assignments, ASSOCIATION has standing o assest alt claims that arise owt of the assigned
units, and il claims that stfect the entivety of the boildings in the 107 bulldings that contain
assigned units,

Moreover, ASSOCIATION has stunding pursosnt to NRS 11631021 )d) 1o sssert
clabms on behalf of twe or mors unit owners that affzct the common interast community,
Defects in the building envelope, stractural systerms snd fre resistivs systems are monolithic
withits the building. Defects of those components, by their very nature affsct every unit
within the building. {t would be impossible for one homecwner to attempt a repair of any of
those monolithic components without the cooparation of all of the building unit owners.
Clearly defects fn thoge components affect the common interest community,

For the foregoing ressons, Plainti f¥ mepectfully requasts that this Court declare that:

(1} Association has stending to sssert all constructions! defect claime with regaed
o units for which Association has procured an assigoment of rights fom the unit owners;

{2}  Association bas standing to assert constructionat defect claims for the building
envelops (reof, exterior walls, and wall openings). budding struchural systams, and bullding
fire vesistive systems, in all bulldings which contain a wait for which Assoctstion has procured

an assignment of rights from the unit owner; and
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I (3)  Association has standing pursuant to NRS 116.3102(1)0) to assert

2 B construciional defact claims in the bullding envelope (roof, sxterior walls, and wall openings),

3 oy ae T .

building structural systems, and building fire resistive systemg,
4
ey
5 || Datec: Septembes _%Lg 2010 TERRY LLP
) )
'!
7 : pf / /
g By /
Paui v/ Terry, Ir., SEN 7102

Q Jobm ¥, Stander, SBN 2198

0 Melisss Bybee, SBN 8300

‘ : 1120 N Town Center Dy, Sudte 260
. Las Vegas, Nevada 89144
Attomneys for Platntiff
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CLERR OF VHE COURT

7670 West Lake Mead Boulevard, Suite 250

Las Vegas, Nevada 89128-6652

Attorneys for Defendant, D.R. HORTON, INC.

DISTRIGT GOURT
CLARK COUNTY, NEVADA

HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION, a
Nevada non-profit corporation, for itself
and for all others similarly situated,

Plaintiff,
V.

D.R. Horton, INC., a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESSES or
GOVERNMENTAL ENTITIES 1-100,
inclusive,

Defendants.

CASE NO.: A542616
DEPT NO.. XXl

(ELECTRONIC FILING CASE)

D.R. HORTON, INC.'S OPPOSITION
TO PLAINTIFF'S MOTION FOR
DECLARATORY RELIEF RE:
STANDING PURSUANT TO

- ASSIGNMENT AND PURSUANT TO

NRS 116.3102(1){d)

Date: November 10, 2010

Time: 9:30 a.m.

COMES NOW, Defendant D.R. HORTON, INC. {("D).R. Horton™), by and

through Its attorneys Wood, Smith, Henning, & Berman LLP, and hereby files its

Opposition to Plaintiff HOA's Motion for Declaratory Relief re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d).

This Opposition is based upon the pleadings and papers on file with the

Court, the Memarandum of Points and Authorities, and any argument the Court

may entertain at the time of the hearing of this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES
I
CASE SUMMARY
Plainti#f High Noon at Arlington Ranch Homeowner's Association (the
"HOA" filed its Motion seeking a dectaration from this Court that the HOA has
satisfied the newly espoused requirements of D.R. Horfon, Inc. v. 8th Judicial
District Court, Nev. , 2156 P.3d 897 (2009)(the "First Light" decision)

in seeking standing o assert claims for alleged construction defects affecting the

R W ~ 3 P W N -

individual home unifs at the Subject ijeqi, The Subject Project is a common-

-
[e}

interest community comprised of 342 friplex homes within the 114-building

—
-4

development. Through its Motion, the HOA claims that by virtue of the assignment

sy
»n

of claims by the homeowners, the HOA has standing to make claims for alleged

-,
fen

defects within the individual homes. The HOA also claims that it has standing fo

.
™

assert claims for issues in buildings in which there has been no assignment based

i
fo:

on its use of the invented term "building envelope.*

Of course, there is no doubt that pursuant 1o the Nevada Supreme Court's

-
(e}

LAS VEGAS, NEVADA 897128-6852
TeLEPHONE TOZ222 0628 + rax TO2 255 6225

—_—
-.\’

First Light analysis, the HOA is not permitted {o rely upon assignments of a wide-

WIOOD, SMITH, HéNNING & BERMAN 1LP
Altomeys at Law
7670 WEST LAKE MEACY BOULEVARD, SUITE 250

-
<80

ranging variety of a plethora of defects 1o obtain standing in a representative

-
<

capacity. Instead, as mandated by the First Light Coutt, the HOA must come

forward with evidence that conforms with the requirements of Rule 23 and the

| S
- D

concerns regarding construction defect class actions addressed in Shuelfe v,

Beazer Homes Holdings Corp., 121 Nev, 837, 124 P.3d 530 (2005).

B
n

it must be noted that the HOA is seeking to bring a representative action on

NN
b 2

behaif of all the homeowners. Other than cursory references fo the newly coined

B
o

term "building envelope” from the Plaintiff's bar, the HOA submits no analysis in

N
o3}

support of its Motion that specifically identifies the location of any defects alleged
to exist at the homes (as apparently it believes that NRS 40.645 (2)(b) and (c) are

B OM
o o~

optional), the nature of any such alleged defects, or make a showing that the

-2-
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alleged defects are so numerous, common, and typical of each other such that a
representative lawsuit is the appropriate vehicle for legal redress, A quick review
of the defect materials attached to the HOA's Motion confirms why it proffers no
such showing —~ the alleged defects, and their nature and extent, do not satisfy the
Court's First Light Rule 23 analysis let alone NRS 40.645,

Perhaps recognizing this fatal shortcoming, in response to the Nevada
Supreme Court's Remand Order, the HOA instead attempts to reargue that

Shuette and the Rule 23 ciass action analysis is not required. The HOA is

€ 0 =~ O ¢ AR W N -

absolutely preciuded from attempting to argue the inapplicability of Shustte at this

-
e

juncture. This Court granted D.R. Horton's Motion for Summary Judgment, ruling

—
-k

the HOA did not have standing to assert claims for defects alleged to exist in the

s
e

individual homes. in appealing this Court's determination, the HOA had the

-
Lo

obligation to come forward with any and all arguments why the Court's ruling was

—
.

erroneocus. Accordingly, any arguments regarding the applicability of Shuetfe to

it
2

the instant matter In determining whether the HOA has standing are now

Aftarmeys al Law
TET0 WEST LAKE MEAD BOULEVARD, SUITE 255

-
fea}

precluded by virtue of the Nevada Supreme Court's Remand of the District Court's

LAS VEGAS, NEVADA 89128-6652
TEEPRONE TO2 2220625 o Fax 702 2536226

—h
-3

order and direction fo comply with lts First Light decision. Shuetfe is directly

VWHOUD, SMITH, HENNING & BERMAN LLP

applicable to this matter and had the HOA wanted to argue that it was not, it had

e
o]

every opportunity to brief that issue with the Nevada Supreme Court. Having

B s
[ow B <o ]

failed to make the showing required by the Nevada Supreme Court, including the

bJ
A

requisite Shuetfe analysis, the HOA's Motion fails as a matter of law and is just a

"]
N

further flagrant attempt fo ignore the rulings of this Court and the Supreme Court.

b3
(<]

By failing to demonstrate that the alleged defects at the individual homes

by
B

satisfy the class action requirements of NRCP 23, the Court is without the ability to

b3
(%]

analyze the nature and extent of the defects alleged to make an appropriate

b
[e}]

determination as to "whether the claims and various theories of liability satisfy the

A
-~

requitemenis of numerosity, commonality, typicality, adequacy." The Court must

aiso be presented with specific information as to the alleged defects in order to

b
(4]

-3
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—

address whether, as in Shuelfs, "common questions of law or fact predominate
over éndividu_al questions." First Light, 215 P.3d 697, 704 {quoting Shuette, 121
Nev. at 850, 124 P.3d at 539); see also NRCP 23. As the HOA failed to undertake
the requisite showing, the class-action requirements of NRCP 23 are not satisfled.
The HOA's Motion fails to make any showing whatsoever that the class
action requirements of NRCP 23 are satisfied. Recitation o case law that does
not supersede the requirements set forth in First Light does not cbviate the HOA's

obligation to come forward with actual proof of the alleged defects together with

w5 o o~ & O b L N

the requisite class-action analysis to demonstrate that the HOA is an appropriate

e
<

representative for the claims asserted, whether located in the individual homes or

—
-l

the newly coined Plaintiff's bar term: "building envelope.” The failure to come

.
o

forward with any information that first identifies the alleged defects within the

e
o

individual units, followed by a class-action analysis of any identified defects under

—
-

NRCP 23 and First Light, confirms that no standing declaration can be made.
H ]
STATEMENT OF FACTS

Allomeys 2t Law
TEI0 WEST LAKE MEAD BOULEVARD, SUITE 280

—
(4]

LAS VEGAS, NEVADA 89128-6652

TELEFHONE TOZ 2220626 ¢ $iax 702 263 6225
.
n

—h
‘“‘u!

1. High Noon at Arlington Ranch consists of 342 triplex homes within a

WOOD, SMITH, HENINING & BERMAN LLP

-
[04]

114-building development in Las Vegas, Nevada. Each home is a separate,

—h
o©“

freehold estate within the common-interest community called High Noon at

Arlington Ranch.”

NN
- 3

2. The HOA is a Nevada nonprofit corporation that manages the High
Noon at Arlington Ranch condominium community.

3. OVER THREE YEARS AGO, on June 7, 2007, the HOA filed suit

NN N
&~ N

against D.R. Horton alleging breach of warranty, breach of contract and breach of

[y
[+

e
5

' A copy of the High Noon at Arlingten Ranch Homeowners CC&R’s
Supplemental Declaration is attached hereto as Exhibit "A” and incorporated
herein by this reference.

NN
o0 o~
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fiduciary duty for alleged construction defecis. The Complaint also alleges that the
suit is brought on behalf of the Association and "all of the High Noon at Arlington
Ranch Homeowners Association unit owners." See, the HOA's Compilaint on file
herein at page 2, lines 18-19.

4. The HOA is seeking to recover damages in this action pursuant to

NRS Chapter 116.

5. On January 21, 2008, six months after commencing suit, the HOA
sent its first deficient NRS'40.645 Notice to D.R. Horton alleging constructional

w oo ~ d o, Bk W -

defects in both the common areas and each of the 342 individual homes at the
Subject Project (hereinafter the "Chapter 40 Notice” or "Notice").”

P |
w2

5. Pursuant to NRS Chapter 116, a homeowners' HOA may only bring

—
it

suli in ite own name on matiers affecting the "common interest community. NRS

116.3102(1){d).
B. To date, the HOA has failed and refused to allow D.R. Horfon to

J S e
e e W

inspect the homes at issue and has failed to provide an NRS 40.645 Notice that

sy
Lo}

specifies the purported defects within the various homes at this project. This was

LAS VEGAS, NEVADA B9125-5652
TELEPKGHE TOZ 2220525 + mx 1022536226

—
=

the subject of two separate Motions by D.R. Horton.

WO, SMITH, HENNING & BERMAN LLP
Attomeys at Law
7870 WEST LAKE MEAD BOULEVARD, SUITE 25

Y
e

7. Because of the HOA's refusal to follow the iaw, D.R. Horfon brought

-y
o)

a Motion to Compel on April 15, 2008. Because D.R, Horton's Motion for Partial

o
Low)

Summary Judgment was heard before the hearing on this Motion to Compel

3V
s

Compliance with NRS Chapter 40, this motion was held in abeyance, but the

issues contained therein have never been resolved.

S N L
[V B A

8. Because the HOA has never complied with NRS 40.645 and chose

)
=

instead to file suit, D.R, Horton has been Ireparably prejudiced in this matter,
1

Fav)
[#1]

na
[s>/

2 A copy of the Notice is attached hereto as Exhibit "B" and incorporated herein by
this reference.

e S
o~
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.
LEGAL ARGUMENT

-—

A. The High Moon at Arlington Ranch Project.

As previously noted, the Subject Project consists of 342 triplex homes
within a 114-building development in Las Vegas, Nevada. Each homeisa
separate, freehold estate. In constructing the homes, approximately 32
subeconiractors performed work on the homes, with different frade professionals

beginning and/or completing the work. Muitiple subcontractors were used for

o ~N O B N

various trades, including interior and extetior painting, flooring and windows.

—
<

The homes are constructed with three residences per building. There are a

—h
. 4

variety of floor plans available to each purchaser, such that each home could have

been constructed as a stand-alone residence, Because the homes are not

i
LECIE A%

"condominiums” or traditional aftached homes, the ownership righis provided to

—
ey

each homeowner evidences the unigueness of each home and separation from

gach other.

The CC&Rs were drafted with this in mind so that each individual

-
(3]

LAS VEGAS, NEVADA 89128-6662

TREPHONE TOR 2220828 « rax 7022536225
—
9]

—
~

homeowner would be responsible only for the maintenance of his/her individual

VWOOD, SMITH, HEMNING & BERMAN LEP
Attomeys at Law
TH70 WEST LAKE MEAD BOULEVARD, SUITE 250

18 |t home. The residential units are described in the CC&Rs as follows:

19 Section 1.77 “Unit” or “Residential Unit" shall mean that
residential portion of this Community to be separately owned

20 by each Owner (as shown and separately identified as such

o1 on the Plaf), and shall include all Improvements thereon, As
set forth in the Plat, a Unit shall mean a 3-dimensional

) figure: (a) the horizontat boundaries of which are delineated
on the Plat and are intended to terminate at the extreme

23 outer limits of the Triplex Building envelope and include all
roof areas, eaves and overhangs; and (b) the veriical

24 boundaries of which are delineated on the Plat and are

25 intended to extend from an indefinite distance below the
ground floor finished flooring elevation to 50.00 feat above

26 said ground floor finished flooring, except in those areas
desigrated as Garage Components, which are detailed on

27 the Plat. Each Residential Unit shall be a separate freehold

o8 estate {not owned in common with the other Owners of Units
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in the Module or Propetties), as separately shown,
numbersd and desighated in the Plat, Units shall include
appurtenant Garage Components, and certain (presently,
Units 2 and 3 in each Module), but not all Units shall include
Yard Components, Declarant discloses that Declarant has
no present intention for any Unit 1 in a Module o have any
Yard Component. The boundaries of each Unit are set forth
in the Plat, and include the above-described aresa and all
applicable improvements within such area, which may
include, without limitation, bearing walls, columns, floors,
roofs, foundations, foolings, windows, central heating and
other central services, pipes, ducts, fiues, conduits, wires
and other utility installations.

LCo TN+ SRS U o B+ H N -

Id. at§1.77.
Unit Owners are responsible for the maintenance of the Units pursuant to

Section 9.3 of the CC&Rs. See, Exhibit "A" at § 9.3. The HOA’s maintenance

v ek
N O

responeibility, meanwhile, is fimited fo the common elements. Id. at § 5.1. The

—
Lex)

only time the HOA may correct an item for which the Unit Owner is responsible is

dh,
Y

when a Unit Owner allows the item fo fall into disrepair, creating, “a dangerous,

e
41

unsafe, unsightly or unattractive condition.” id, at § 9.6. In such a case, the HOA

3
(]

has the right, but not the responsibility, to make the repair at the owner’s cost. 1d.

at § 9.8, Nothing in the CC&Rs gives the HOA the right or the responsibility to

TAS VEGAS, NEVADA 83128-8652
TELERPHGNE T2 2220825 » pax 702 253 6225

s
~f

WOGD, SWTH, HENNING & BERMAN LLP
Attomesys at Law
THTO WEST LAKE MEAD BOULEVARD, SUITE 250

N
oo

maintain the individual units, other than in these extreme cases.

—
o

B. The HOA's Defect Allegations.

B
<

in this action, the HOA seeks standing to assert claims for defects which

M
g

are alleged to exist within the private tfriplex homes. Despite the clear and

N
A

unequivocal language of the CC&Rs defining with precision the borders and

4
(48]

boundaries of each home, the HOA seeks to entirely evade the application of the

N
o

CC&Rs. Despite the unambiguous language of the CC&Rs, the HOA claims that

[
(4]

there are three (3) categoties of defects for which it has standing: 1) standing to

[,
[#3]

assert claims for all homes invelving an assignment of ¢laims; 2) standing to

3]
~i

assert claims in all buildings where at least one homeowner made an assignment

N
o +]

of claims; and 3) standing to assert claims related io the newly invented term

e
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"building envelope” for all buildings.

By aftempting to characterize defects alleged to exist in the individual
homes as affecting the "building envelope,” the HOA is doing nothing more than
attempting to circumvent the CC&Rs and First Light. The CC&Rs are the
documents governing the ownership of the individual homes. Each individual
home is defined therein, with no reference to "building envelope.” Indeed, the
HOA uses the term "building envelope” in so many different situations and

scenarios that the "envelope” apparently includes and encompasses the structural

o ~N O G B W e

system of each building, the fire resistive systems of each system, in addition to

-
[

roofs, decks and balconles, stucco system, doors and windows.

-—
e

It is clear why the HOA employed this terminology — there are so many

. 3
]

defect categories the HOA seeks to include in its catch-all definition of "building

=Y
(48]

envelope" that consideration of each defect category pursuant to First Lighf's class

—
Y

action analysis would be instantly defeated. Instead, by using a cafch-all term like

"huilding envelope” the HOA can make broad, sweeping generalizations without

-
o

having to get into the specifics. First Light, Shuette, and Rule 23 are not satlisfied

LAS VEGAS, NEVADA B9128-8562
TELEPHONE TOZ 2220525 + eax TOR 2539225
i
[

X
~J

by word play.

WOOD, SMITH, HENMING & BERMANLLP
Attomeys at Law
7670 WEST LAKE MEAD BOULEVARD, SUITE 2%

Y
<

As noted below within each category, the defect materials submitted by the

—
<o

HOA confirm that the alleged defects are interspersed throughout the Subject

[
<

Project. Moreover, the HOA's defect materials also establish that the alleged -

30
A

defects do not occur at every home and building as alleged by the HOA,

1. Alieged Roof Defects.

" S
w N

The HOA's architectural expert report is attached to the HOA's Motion as

el
L

Exhibit 2. With regard to the afleged roofing defects, the HOA's expert admits that

I
L&)

it conducted roof inspections on a fotal of 54 of the 114 buildings. The HOA

]
o33

further admits that of the buildings inspected, 31 are Elevation "A” and 23 are

NS M
o~
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-y

Elevation "B."® The HOA also admits through these materials that it is alleging
eight broad categories of defects which are alleged to be commen and typical to
the entire community.

But, within the 8 broad categories, there are subcategories and subsets of
additional defects, For example, defect 1.01 containg 8 sub-defect categories.
Defect 1.03 has 8 sub-defect categories.® Thus, not only does each roofing defect

consist of suboategories, but these subcategories are interspersed throughout the

Subject Project. The HOA has not demonstrated that the roofing defects, and the |

W oo o~ O AW N

subcategories, are exclusive fo a certain building type, plan, elevation, or roof

S
o

model. Without such a showing, relying on the term "building envelope” fails to

. 3
—

comply with the réquirements of First Light.

-2
Pt

2. Alieged Decks and Balconies Defects.

Y
w

The analysis undertaken above with regard to the alleged roof defects holds

b
E-S

true for decks and balconies, and the remaining categories of defects. The HOA's

Altomeys.at Law
THTO WEST LAKE MEAD BOULEVARD, SUNTE 250

expert inspected 52 balconies, and acknowledges that there are at least 3 types of

sy
o>

palconies at the Project. For the great number of the deck defect allegations, the

LAS VEGAS, NEVADA 84128-6652
TELEPHONE T2 227 0525 » £AX TD2 253 8225
e
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WOOD, SMITH, HENNING & BERMANLLP

expert notes that at most, 7 decks were inspected as to each defect category.®

ik
o0

The HOA's own architectural report shows the complexity and varying nature of

—
v}

each of these alleged construction defect allegations.

3. Alleged Stucco Defects.

[ B\
- O

The HOA alleges 8 broad categorles of alleged stucco defects. These

n3
B

allegations are based on the HOA's expert alleging stucco defects at 17 out of 64

™2
W

o
1%

3 See, Exhibit "2" attached to the HOA's Motion, page 1.
4 See, Exhibit "2" attached to the HOA's Motion, pages 8, 21.
5 See, Exhibit "2" attached to the HOA's Motion, pages 63, 66, 68, and 70.

e S L T |
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buildings inspected.’ Again, not every stucco defect alleged is found at every
building. Moreover, there has been no showing by the HOA that its stucco
allegations satisfy the requirements of Rule 23 and Shuette.

4, Alleged Door Defects.

Per the HOA's Motion, it sets forth that muitiple doors (i.e. sliding glass
doors, french doors, exterior doors) are allsged to be defective. Within each
category of door, the HOA's expert alleges a whole host of defect issues affect

each category. For example, 5 defect subcategories are alleged with regard to

WOw ~N O o A W R -

exterior doors (of course, not every door is affected by all § alleged dsfects).” The

-
<

same holds frue as to the HOA's sliding glass door aliegations. 3 defect issues

e
b

are alleged as to the sliding glass doors, all at different locations and different floor

.3
N

plans.®

-
Lo

5, Windows.

—
I

Perhaps the most wide-ranging of all defect categories, the HOA alleges 11

categories of window defects. The HOA, through inspecting 71 bulldings, have

i
s>

submitted materials that confirm that the 11 categories of defects do not exist at

LAS VEGAS, NEVADA 89128-8862
TELEPHONE TH2 2220025 + FRX TOZ ZH3 6225
—
e

—
«\l

every building. The HOA has likewise made no showing that the 11 window defect

WOOD, SMITH, HENNING & BERMAN LLP
Alomeys stiaw
7670 WEST LAKE MEAD BOULEVARD, SUITE 250

-
w0

categories salisfy the Rule 23 and Shueffe analysis required by First Light.

s
&

There is nothing before this Court as to any of the foregoing defect

[a
(=]

categories showing that these defect allegations satisfy Rule 23, Shuelfe and First

)
-

Light. The attempt to abrogate these requirements by using a term such as

e
L

"huilding envelope" is wholly disingenucus to what type of analysis the Nevada

[t
>

Supreme Court has mandated must occur in order to determine whether an HOA,

N
n

under Rule 23 and Shuette, Is the best representative for a class action, Given the

P
(4]

5 See, Exhibit "2" attached to the HOA's Motion, pages 76 and 78.
7 See, Exhibit "2" attached to the HOA's Motion, pages 87 - 106
8 See, Exhibit "2" attached o the HOA's Motion, page 89 — 86.

4
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—

complexity and varying nature, location and extent of all these defects, and absent
any showing by the HOA, the requirements of Firsf Light have not been met.
Denial of the HOA's Motlon is proper.

c. The Assignments Cannef Be Relied Upon In Seeking Standing As A
Class Represenfative.

To begin with, the HOA has obtained only 193 assignments.’ Beyond the
inability to properly count the number of assignments recelved, the HOA obviously
prepared each Assignment and potentially went door to door, in an effort to solicit

and induce the homeowners to nominate the HOA as class representative. This is

W ~ o b~ o N

confirmed by the inflammatory language therein flagrantly misrepresenting the

Y
o

facts of this matter. Section "B" of the Assignment sets forth that D.R. Horton has

e
-

refused to repair defects — a blatant misrepresentation.

s
B

This Court is well-versed in the outright refusal of the HOA to afford D.R.

-
w

Horton ifs Chapter 40 rights, especially in refusing access fo the individual homes

—
N

for Chapter 40 inspections™. As the HOA refused fo comply with NRS 40.645

e
<

(2)(b) and (¢}, then refused to grant access to more than half the homes

—
(o2}

LAS VEGAS, NEVADA 591258652
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purportedly at issue, D.R. Horton was left with no other choice but 1o seek this

=N
n\!

WOOD, SMITH, HENNING & BERMANLLP
ARorneys at Law

76570 WEST LAKE MEAD BOULEVARD, SUMTE 250

Court's intatvention, Further, the record is very clear that D.R. Horton has in fact

4
oo

had its subcontractors perform warranty repairs when they have been allowed to

-
o]

do so.

N
(=

Even more troubling is that the Assignments dictate that "only those
HOMEOWNERS who have assigned their Claims to THE ASSOCIATION will be

NN
[ WY

able to share in the recovery"(emphasis added). Setting aside the issue as fo

[
)

whether or not this is unethically promising money to these homeowners for their

N
h-N

N
%33

® See, spreadsheet properly tabulating 183 alfleged assignments, attached hereto
as Exhibit “C" and incorporated herein by this reference.

10 1y R. Horton spevifically brought a Motion to Compel on April 15, 2008 as to this
very issue.

NN N
@~ O
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Assignment, the Assignments by their very terms set up & conflict of interest by the
HOA. Wﬁite the HOA claims to this Court that it can represent all of the
homeowners in a "representative capacity,” it has fold a large number of
homeowners that they are out this case.

Thus, by the very Assignment that the HOA relfies upon for class
certification, the HOA's Motion Is undone. Whether the HOA realizes i, the
Assignments creates two separate and distinct classes of homeowners. One

group consists of those who executed an Assignment and are entitled to “share in

[JaJ0 » TR SRS o > BN # » TN - S o« B S B

the recovery,” and those who did not execute the Assignment and precluded from

—_
@

any recovery yet still are alleged to have defects in their home for which the HOA

it
—l

is seeking to recover for from D.R. Horton.

-
N

By soliciting homeowners and implying that they will receive money for their

e
(o

Assignment, the HOA has created an irreparable sltuation by its own hand which

—
e

cannot be rectified by rescinding the Assignments. The Assignments create two

-
o

groups of homeowners, each with separate and distinct defect claims, which

-
o

situation does not comply whatsoever with the requirements of First Light.

D.  FirstLight Sets Forth the Requirements an HOA Must Satisfy to Actas
Class Representative for Alleged Construction Defects Within
individual Units.

LAS VEGAS, NEVADA 89128-6552
TELEFHONE 702 2220525 # rax TOZ 2536426
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Atiomeys ot Law
TEI WEST LAKE MEAD: BOULEVARD, SUITE 250

s
o)

-
[ie

Pursuant to First Lighi, a homeowner's association may bring suit on behalf

N
o

of individual homeowners for construction defects within their individual units so

[
=y

fong as the claims are subject to class certification under NRCP 23 such that the

I
™

homeowner's association satisfies the elements of numerosity, commonality,

typicality, and adequacy. First Light, Nev. , 215 P.3d 697, 704 (2009).

)
48]

™
~

NRCP 23(a) states that, "[o]ne or more members of a class may sue or be sued as

[l
o1}

representative parties on behalf of all only if (1) the class is so numerous that

no
(o)

joinder of all members is Impracticable, (2) there are questions of law or fact

e
~3

common to the class, (3) the claims or defenses of the representative parties are

N
oo
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typical of the claims or defenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class.” These elements are best
summarized as the elemenis of humerosity, commonality, fypicality, and
adequacy.

The First Light Court also sef forth that in undertaking this class-action
analysis, the Court's prior decision in Shuette v. Beazer, 121 Nev. 837, 124 P.3d
530 (Nev. 2005) as to whether “common questions of law or fact predominate over
individual questions,” or whether the action satisfies one of the other two options
set forth in NRCP 23(b), would alse have fo be met. Firsf Light, 215 P.3d 704.

This requires a defermination, amongst other issues, as o which units have

0 o ~ o 3 s W N -

P Y
wh 13

experienced constructional defects, the types of alleged defects, the various

s
[y

theories of liability, and the damages necessary to compensate individual unit

s
[4%

owners. Id.
NRCP 23(b)(1) and (b){2) provide in pertinent part as follows:

i
=

[a]n action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1) the prosecution of separaie actions by or against
individual members of the class would create a risk of (A}
inconsistent or varying adjudications with respect to
individual members of the class which would establish

e
[+>]

LAS VEGAS, NEVADA 89128-6652
YELEFHONE 702222 0625 o Fax 702 2536225
.
(91

7670 WEST LAKE MEAD BOULEVARD, SUITE 250
e
~

VOO0, SMITH, HENNING & BERMAN LLP
Atiorneys al Law

18 incompatible standards of conduct for the party opposing the

19 class, or (B) adjudications with respect to individual
members of the class which would as a practical matier be

20 dispositive of the interests of the other members not parties

2 to the adjudications or substantially impair or impede their
ability to protect their interests; or (2) the parly opposing the

o9 class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final

23 injunctive relief or corresponding declaratory relief with

o4 respect to the class as a whole, . . ‘

25 In addition to meeting the NRCP 23(a) prerequisites, the HOA must also

meet one of three requirements under NRCP 23(b). In Shueffe, the parties

[ae]
[@)]

focused only on NRCP 23(b)}¢3), which has two elements, that of predominance

v
-

and superiority. Shuette, 121 Nev. at 850, 124 P.3d at 540. Specifically, the Court

N
w0
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—

stated that, "the questions that class members have in common must be
sighificant to the substantive legal analysis of the members’ claims.” id. For
example, "common questions predomina‘ze over individual questions if they
significantly and directly impact each class member's efforis to establish liability
and entitlement to relief, and their resolution can be achieved through generalized
proof.” Id. at 851, 540, Thus, the alleged construction defect must directly impact
each member In the class in order to predominate.

Moreover, a class action is the superior method of adjudicating claims when

W N g oG b L N

it promotes “the interests of efficlensy, consistency, and ensuring that dlass
members actually obtain relief.” /d., 121 Nev. at 541, 124 P.3d at 852.

P -
[ S

Furthermore, a proper class action prevents identical issues from being litigated

—
[

multiple timas, thereby avoiding duplicative procsedings with inconsistent resulfs.

ath
(]

4. Thus, a class action must be superior such that it avoids duplicative litigation in

the future,

e
Py

Therefore, in addition to meeting the NRCP 23(a) requirements of

b
&

numerosity, commonalily, fypicality, and adequacy, the HOA must also meet one

LAS YEGAS, NEVADA §2128-8652
TELEPHONE 702 2220625 + Fax 702 2536225
e
¥

—
n\‘

of the three conditions of NRCP 23(b). As previously demonstrated, there has

WOOD, SMITH, HENINING & BERMAN LLP
Atlomews at Law
7570 WEST LAKE MEAD BOULEVARD, SUITE 280

=Y
o2

been no showing whatsoever by the HOA as to the identification, specificity, extent

PN
&£

or location of the alleged defects. Without this, there can be no determination

(]
[ ]

what alleged defects satisfy the requirements of NRCP 23. Having failed to come

[~
-

forward with the requisite information to allow such a determination, the Motion

should be denied,

NP
&M

E. The HOA Cannot Abrogate the Requirements of Shuetfe.

The HOA attempts to eviscerate its duty to make the required showing by

)
N

25 || arguing that the First Light Court improperly relied upon the Shuetfe v. Beazer
26 || Homes, 121 Nev, 837, 124 P.3d 330 (2003), However, the HOA's ability to
27 |i "reargue” the merits of the Court's ruling in the Firsf Light matter, let afone reargue

28 [l the merits of the Nevada Supreme Court's remand of this Courl's grant of

A4
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summary judgment, has lapsed. The HOA is estopped, and has waived any right,
to seek to overtumn or otherwise modify the First Light Court's reliance on Shuetfe.
indeed, the HOA has already had ifs bite at the apple on this issue as it submitted
appellate briefs in support of its writ attacking this Court's grant of summary
judgment. The HOA had the obligation 1o raise any argument about the
inapplicability of Shuetfe at that time. As the HOA cannot overturn the Supreme
Court's use of Shuette as set forth in the First Light decision through its Motion
filed in District Count, the HOA is precluded from arguing that the Court
misinterpreted Shuetfe.

F. The HOA Has Failed to Satisfy the Class Action Requirements of Firs¢
Light and NRCP 23. :

As noted throughout, the HOA has failed and refused to conduct any proper
analysis of the requirements set forth by First Light in seeking a determination that
it is an appropriate class-representative regarding defects alleged within the
individual homes. The failure to provide a competent assessment of what the
HOA has alleged in connection with the appropriate Rule 23 analysis supports a
determination that the HOA has not met its legal burden in seeking standing to act
as class representative for the individual defects.

As noted hereinabove, the defects alleged within the individual homes are
alleged fo be so complex, varied and different that even had the HOA attempted in
its Motion to make the requisite showing 1o satisfy the class requirements of Rule
23, it could not. The HOA's defect materials also contain summaries of which
locations were inspected, and of these, at which location any defect was alleged to
have been observed, further demonstrating that Rule 23 and Shuette are not
satisfied. Indeed, the HOA must be taken at its word as D.R. Horton has never
been afforded the opportunity to inspect the individual homes as to the individual
defect claims.

]
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—

1. The HOA Has Made No Showing As To The "Numerosity" Of The
Alleted Defects. -

As previously noted, other than overbroad generalizations, the HOA fails to
provide this Court with any competent analysis or information identifying the
nature, extent, location and specificity of the defecls it contends it has standing to
pursue. Instead of providing this Court with an analysis of the defects identified in
its Chapter 40 materials in connection with the requirements of First Light, the

HOA refies on the term-of-art "building envelope” as a catch-all for what appears

®w oo~ ;3 G A W N

to be any and all defects alleged. Clearly, the mere use of the term "building

envelope” as defined mersly by counset for the HOA, without any other support at

de
<

all, is woefully inadequate to demonstrate "numerosity” as requived by First Light.

-
—

The HOA also engages in wild speculation when it claims that an afleged

-
Y

defect will have an adverse affect on all homeowners within a building. The

it
a2

Motion is replete with such references, all of which are unsupported by any

—
s

information identifying, for example, which of the alleged defects give rise fo such

i
G

a condition (if any at all), the nature of any such alleged defect, the location of any

LAS VEGAS, NEVADA §9128-6652
-
(2]

TELEPHONE T02 2220525 ¢ FaX 707 2536225

alleged defect, and the extent of any such alleged defect.

—
-\I

WIOOD, SMITH, HEMNING & BERMAN LLP
Atlomieys at Law
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Additionally, a number of the homes are owned by persons who ate not the

-
o]

original purchasers. As subsequent purchasers, these homeowners have no

-
i

direct relationship with D.R. Horton so as to support claims for breach of

N
o

warranties and confracts. The subsequent purchasers purchased theit units from

M3
—

prior owners, and in all likefihood had no interaction with D.R. Horton whatsoever.

I
3%

The different and unigue ownership issues also confirm that numerosity, typicality,

N
L]

commonality and adequacy cannot be mel,

)
~

. In the absence of any showing as to which units have experienced the

[\
(%]

alleged constructional defects (roof lezks, etc.), the types of alleged defects, the

™
L]

various theories of liability, and the damages necessary to compensate individual

e
-

unit owners, the HOA has not shown the requisite "numerosity” and is not entitied

[
o

-16-
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to the relief sought.

2. The HOA Has Made No Showing As To The "Commonality” Of
The Alleaed Defects. :

The same analysis holds true as to "commonality.” Instead of coming
forward with specific information identifying the location(s) where a defect is
alleged to exist to dermonstrate "commonality,” the HOA would have this Court
believe that Shuetfe is inapplicable and thus the HOA need not undertake such an
analysis. Of course, this is exactly what is required under First Light. There is no

dispute that the HOA has failed to demonstrate that due to the location and nature

W e ~ O ¢ bW N e

of any alleged defect the requirements of NRCP 23's "commonality” element has

-~
=

been satisfied, Having failed to meets its burden, the HOA is not entitled to the

-
e

relief sought.

—
3]

3. The HOA Has Made No Showing As Te The "Typicality” Of The
Alleged Defects.

~
[

—h
£

Again, the foregcing applies to the "typicality” analysis. The HOA offers up

its standard request that the Court forego the analysis required of First Light based

-
[#2]

LAS YEGAS, NEVADA 85125-6852
TELERHONE TOZ 2220525 + rax 702 2536225
——
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on its "pbuilding envelope" term of act, and also its refusal to abide by Shuetfe. ltis

——t
3

WOOUD, SMITH, HENNING & BERMAN LLP
Adtorneys 2t Law
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curious 1o note that despite the repeated representations from the HOA that the

-
&)

alleged defects are not complex, are typical, numerous, comman, occur within

e .
o

|| home and at every building, etc. it provided no analysis {o these assertions. There

is no doubt that the HOA has failed fo estabiish "typicality” of any defect by

NN
.

establishing which units have experienced the alleged constructional defect, the

N
N

type of alleged defect, the various theories of liabifity, and the damages necessary

]
[#5]

to compensate individual unit owners. Having failed fo meets its burden, the HOA

24
is not entitled to the relief sought.
25
4, The HOA Has Made No Showing As To The "Adequacy™ Of The
26 Alleged Defects. ’
a7 As before, so again. The HOA provides this Court with no competent
28

evaluation of the alleged defects, their location, the extent and nature of any

A47-
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—

alleged defect, etc. to satisfy the "adequacy” component of the NRCP 23 analysis.

5, The HOA Has Made No Showing That The Alleged Defects
Satisfy The Requirements of NRCP 23(b).

The HOA's failure to identify the specific defects alleged, their extent, nature
and location, ali in connection with the requirements of NRGP 23(a), is equally
fatal as to whether it has satisfied NRCP 23(b). As with every other element of the
Courl's First Light analysis, the HOA again chooses 1o ignore its fallure fo correlate
specific defect information with the requirements of NRCP 23. Here, the HOA

relies solely on the generalization that the claims and defenses are common to

W O ~N M B W N

every building. The HOA would have this Court believe that such

ey
<

overgeneralizations serve as the best analysis of the nature and extent of the

—
—

alteged defects. Nothing could be further from the truth.

-
N

The MHOA was required to identify the defects at issue and demonstrate how

-
[

the alleged defects satisfy the class action requirements of NRCP 23. Having

-k
£

failed to come forward with even & scintilla of analysis in support for its claims, the

Court is constrained in its ability to determine whether the policy considerations of

LAS VEGAS, NEVADA 88128-6652
o, §
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—
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NRCP 23(b) have been satisfied. There being no information identifying any

-
~i

WOOD, SMITH, HENNING & BERMAN LLP
Atomeys 2 Law
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defect, there can be no deterrination whether the claims can be prosecuted

-
oo

separately, whether existing litigation would cover these same issues, Whether itis

-
w

desirable to concentrate unknown defect claims in a single forum, and whether

n
o]

any difficulties will be encountered in prosecuting these unknown and unspecified

™
—a

claims. Simply put, the HOA's Motion fails to be properly supported with the

)
N

required analysis, and is therefore without merit and cannot be granted.
v,
CONCLUSION

For ait the foregoing reasoné, D.R. Horton respectfully requests thaf the

NN NN
Lo S

HOA’s Motion be denied as the HOA has wholly failed to comply with First Light,

A
-1

Shuette, and Rule 23. Three years after filing suit, the HOA still has not come

N
2]
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forward with any analysis at all identifying what defects it contends it has standing
to pursue under the parameters espoused in First Light.

The requirements of First Light are unequivocal: in order for an HOA to
assert claims for defects at individual units, the Court must consider "whether the
claims and various theories of liability satisfy the reguirements of numerosity,
commonality, typicality, adequacy, and as in Shuetffe, whether ‘common questions
of law or fact predominate over individual questions,' or whether the action

satisfies one of the other two options set forth in NRCP 23(b)." The HOA having

€ S o~ O o A W N -

| failed to undertake this evaluation, in addifion to D.R. Horton's demonstrating the

s
o

HOA's own expert materials and assignments show that class certification cannot

—
iy,

be had, there is nothing before supporting the HOA's contention that it has

—a
]

satisfied the requirements of First Light. The HOA’s Metion should be denied.

-
L3

Finally, D.R. Horton notes that this case has proceeded over its objection
for the HOA's failure to comply with NRS 40.645, 40.6462, and 40.680 for over

U . §
™~

three years now and is set for Trial on July 5, 2011, This has irreparably

v
>

prejudiced D.R. Horton, in that it has had no way to formulate its defenses, file an

LAS VEGAS, NEVADA 591286552
Terepione 7022220625 « Fax TO2 2636225

e
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Answer to the prematurely filed Complaint, or file a Third-Party Complaint for

WIOOD, SMITH, HENNING & BERMAN LLP
Attomeys et Law
TETOWEST LAKE MEAD BOULEVARD, SUITE 250

—
o0

indemnity as it is still unclear what claims, if any, are being pursued as fo the

—
<>

homes. This is a situation solely of the HOA's making in their refusal to follow

statutes and case law, or even their own promise made to this Court over three

NN
- D

years ago:

o
[N

“The Association will immediately serve the Defendants with
the Notice. The Notice will provide expert reporis setfing
forth the nature, cause and extent of the defects based pon
an extensive investigation undertaken by caonstruction
experts. Much better than a typical complaint, the Notice will
clearly advise Defendants of the basis for which the
Association claims damages. From the Nofice, the
Defendants will be in a much betfer position to locale and
praserve withesses, documents, and other evidence that
may be useful in supporting their defense and/or prosecuting
third party defendants. As this enhanced Notice will be

MR R B NN
OB O~ ;¢ A W
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1 served within the 120 day service period for the complaing,
Defendants cah show no prejudice from the delayed service
2 of the complaint.""!
3 Three years and several Motions later, D.R. Horfen and the subcentractors
4 are still waiting for this "enhanced notice” that will "clearly advise the Defendants
E for the basis for which the Association claims damages.”
6 Based upon the forgoing, in addition to denying the instant Motion, D.R.
! Horton respectfully requests that the trial date be vacated in this mater and the
81 HOA Ordered to ﬁnaﬂkomply with NRS 40.600 et seq.
9 DATED: October {1, 2010 WOOD, SMITH, HENNING & BERMAN LLP
10 By:
/= -
11 7. 7«—7
4 g JOEL D. ODOU T
g g 12 Nevada Bar No. 7468
g fgg 13 THOMAS E. TROJAN
o EE Nevada Bar No. 6852
DEEEE 14 WOOD, SMITH, HENNING &
R BERMAN LLP
g g%%§ 15 7670 West Lake Mead Boulevard,
GRS . Suite 250
= §§ p L.as Vegas, Nevada 89128-6652
o gﬁ £ 47 Attorneys for Defendant, ©.R. Horton,
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WA,

DISTRICT GOURT
CLARK COUNTY, NEVADA

HIGH NOON AT ARLINGTON RANCH CASE NO.: Ab42616
HOMEOWNERS ASSOCIATION, a DEPT NO.: XXH
Nevada non-profit corporation, for itself
and for all others similarly situated,

Plaintiff,
ORDER GRANTING D.R. HORTON'S
V. MOTION FOR PARTIAL SUMMARY

JUDGMENT
D.R. Horton, INC., a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESSES or
GOVERNMENTAL ENTITIES 1-100,
inclusive,

Defendant.

0.R. Horton Inc.'s Motion for Partial Summary Judgment came on for
hearing on Mlay, 27. 2008, before the Honorable Judge Susan Johnson in
Department XXI1.

Jason Bruce, Esq., of the Quon Bruce Christensen Law Firm, appeared on
behalf of Plaintiff, the High Noon at Arlington Ranch Homeowners' Association,
Joel D. Odou, Esq. and Stephen N. Rosen, Esq., of the law firm of Wood, Smith,
Henning & Berman LLP appeared on behalf of Defendant D.R. Horton, Inc.

The Court, having considered the pleadings, supporting papers and

L3 =0BA T T e
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arguments from counsel, hereby makes the following findings of material and

undisputed facts and legal determinations pursuant to NRCP 56{c):
undisputed facts and legal determinations pursuant to NRCP 56(c):

I
FINDINGS OF MATERIAL AND UNDISPUTED FACTS

1. The High Noon at Arfington Ranch consists of 342 townhomes in a
114-building development in Las Vegas, Nevada. Each town-home is a triplex
separate, freehold estate within the greater common-interest community called

High Naoon at Arlington Ranch {the *Subject Property”).

W O =D ! B W N -

2 The High Noon at Arlington Ranch Homeowners Associatien (the

*HOA") is a Nevada nonprofit corporation, which manages the High Noon at

— el
- )

Arlington Ranch condominium community.

—
[\

3 As with any corporation, the HOA must follow the rules of its

vt
o0

governing documents. In this case those governing documents are the High Noon

-y
p-Y

at Arlington Ranch Covenants, Conditions and Restrictions {the "CC&Rs"),
attached as Exhibit "A" to the Moving Papers, and referenced by both parties.
4. On June 7, 2007, the HOA filed suit against D.R. Horton, inc., on

LAS VEGAS, NEVADA B3128-6552
—
=2

TELEPsoNE 7022220625 + FaX 702 2538225
—
[#2]

—
|

behalf of itself alleging causes of action entitied breach of warranty, breach of

WOOD, SMITH, HENNING & BERMAN P
Attorneys st Law
TE70 WEST LAKE MEAD BOULEVARD, SUITE 250

-
oo

contract and breach of fiduciary duty for alleged construction defects.

—
w

5. The HOA is seeking to recover damages in this action pursuant to

3]
[en]

NRS Chapter 116.

8. Both parties to this motion agree that there are no material facts in

NN
E Y

dispute (Opposition page 4, lings 8-10, Reply page 12, lines 8-9),

N
[#%]

7. Pursuant to NRS Chapter 116, a homeowners association may only

N
-

bring suit in ifs own name on matters affecting the "common interest community.”
NRS 116.3102(1)(d).

8. Six months after commencing suit, on January 21, 2008, the HOA

[ S i T %
-~ & ;

sent a NRS 40.645 Notice to D.R. Horton alleging defects in both the common

™
<o

areas and each of the 342 individual units at the Subject Property {hereinafter the

LEGAL:S7T08-088/1083969.1 -2-
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1 1 "Chapter 40 Notice").
2 9. The boundaries of each individuallv owned unit. within the Sublact
21 9. The boundaries of each individually owned unit, within the Subject
3 {| Property, is defined by Section 1.77 of the CC&Rs, which provides the following:
4 “Unit" or “Residential Unit’ shall mean that residential portion of this
Community to be separately owned by each Owner (as shown and
S separately identified as such on the Plat), and shall include all
6 tmprovements thereon, As set forth in the Plat, a Unit shall mean a
3-dimensional figure: (a) the horizontal boundaries of which are
7 delineated on the Plat and are intended to terminate at the extreme
outer limits of the Triptex Building envelope and include all roof
8 areas, eaves and overhangs; and (b) the vertical boundaries of
which are delineated on the Plat and are intended to extend from an
9 indefinite distance below the ground floor finished flooring elevation
10 to 50.00 feet above said ground floor finished flooring, except in
those areas designated as Garage Components, which are detailed
11 on the Plat. Each Residential Unit shall be a separate freehold estate
5 8 (not owned in common with the other Owners of Uniis in the Module
2B g 12 or Properties), as separately shown, numbered and designated in
g 288 the Piat. Units shall include appurtenant Garage Cormponents, and
0 g%g 13 certain (presently, Units 2 and 3 in each Module), but not all Units
L LESET shall include Yard Components. Declarant discloses that Declarant
Z 5384 has no present intention for any Unit 1 in a Module to have any Yard
g %g@g 15 Gomponent. The boundaries of each Unit are set forth in the Plat,
Tgzds and include the above-described area and all applicable
% Eéi 16 improvements within such area, which may include, without
@ g‘% Fd 7 limitation, bearing walls, columns, floors, roofs, foundations, footings,
8 e R windows, central heating and other central services, pipes, ducts,
gk 18 flues, conduits, wires and other utility installations.
19 .
10. Pursuant to the CC&Rs Section 8.3, the individual unit owners
20
24 are solely responsible for the maintenance and repair of items within their
H
9% %ndividual units.
23 11.  Section 9.3 of the CC&Rs provides in pertinent part as
24 Tfol!ows:
25 Section 9.3 Maintenance and Repair Obligaticns of Owners: it
26 l shall be the duty of each Owner, at his or her sole cost and expense,
subject o the provisions of this Declaration requiring ARC approval,
27 to maintain, repair, replace and restore all Improvements located on
his or her Unit, the Unit itself, and any Exclusive Use Area pertaining
28 | to his or her Unit, in a neat, sanitary and attractive condition, except
LEGAL:5708-088/1083969. 1 -3~
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10

12
13
14
16
16
17
18
19
20
21
22
23
24
25
26
27
28

for any areas expressly required to be maintained by the A\Ssociation
under this Declaration... Without limiting the foregoing, easmwp o wher

1 v $h Ty =l LAwWhner
shalrhmeassasnibin v IRdoY'MIRG me roregoing, easw, —
shall be responsible for the followina: TR

(a) maintenance, repair, and/or replacement of all exte mrior walls
and all roof area of the Triplex Buiiding (inciuding the ew
exterior walls of Yard Components) in which the Owner's Lyt is
located, respectively appurtenant to said Unit, ...in conforrmuy with
the original construction thereof; without limiting the foregca.ing
gxterior painting of Triplex Buildings shall be the respcnsiil;my’ of the
Owners of the Units in each Triplex Building, and if two (2} ¢ the
three (3) such Owners agree that such exterior painting is required
they shall have the right, following reasonable notice 10 thes ¢y su’ch
Owners, to proceed with such painting and to require such .

Owner to equally or equitably share the cost of sugh painti g

(b) periodic painting, maintenance, repair, and/or replacermyent of the
front doors to the Owner's Units, and Garage sectional roii\up doors:

{c} annual inspection and repair or replacement of heat $&Msors. as
originally installed in certain (but not necessarily all) of the Qwner's
Unit;

(d) cleaning, maintenance, repals, and/or replacement oy any

and ail plumbing fixtures, electrical fixtures, and/or A pjiances
(whether "built-in" or free-standing, including, by way of eXample
and not of limitation: water heaters (and associated pagng

furnaces, plumbing fixtures, lighting fixtures, refrigerateyg
dishwashers, garbage disposals, microwave ovens, washepg 'dryers
and ranges), within the Owner's Unit; ' '

(e} cleaning, maintenance, painting and repair of the interioy of 1he
front door of the Owner's Unit; cleaning and maintenance of the
exterior of said front door, subject to the requirement that the eyterior
appearance of such door shall not deviate from its external
appearance as originally installed by Declarant;

{f) cleaning, maintenance, repair, and/or replacement of oy
windows and window glass within or exclusively asso&;“t"éd

with, the Ownei's Unit, including the metal frames, fraskes spg
- exterior screens thereof, subject to the requirement that the
exterior appearance of such items shall not deviate from its external

appearance as ofiginally installed by Declarant;

(g) cleaning, and immediate, like-kind replacement of buffieg. eyt
light bulbs, and broken light fixtures, with respect to the "cogen
lights" at or near the front door of the Owner's Unit; In the event that
the Owner does not immediately accomplish his or her dUtisg ypger

LEGALBTOB-088/1083969.1 ..
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231
24
25}
26
27
28

thie subsection (g), the Association shall have the rights set forth in

‘ Section 9.1 {h), above.

Section U1 i), above,

(h) cleaning, maintenance, repair, and replacement of the HVAC,
located on an easement within the Commeon Elements, serving such
Owner's Unit exclusively (but not fhe concrete pad undermeath such
HVAC), subject to the requirement that the appearance of such items
shall not deviate from their appearance as originally installed by
Declarant:

(i} maintenance, repair, and replacement of Garage remoie cpeners,
subject to the reguirement that any replacement therefor be
purchased by the Owner from the Assoclation; and

(jy without limiting any of the foregoing: cleaning, maintenance,
repalr, and replacement of the door opener and opening mechanism
located in the Owner's Garage (provided that any replacement door
opener shall be a "quiet drive” unit, at least as quiet as the unit
originally installed by Declarant), so as to reasonably minimize noise
related to or caused by an unserviced or improperly functioning
Garage door opener and/or opening mechanism.

{Emphasis added).
12, In this action, the HOA has made claims for the following defects,

among other claims, in its Chapter 40 Noftice:

Structural;

11.01 Wallboard system failure; cracking

11.02 Wallboard ceiling and wall stains

14.01 Floor sheathing is improperly fastened.

15.01 Shower enclosure system failure; stained framing.

£.1 Atthe termination points of aluminum wires in the panels, lack
of wire preparation and insufficient torque tightness of conductors.

£2 The load center is recessed and over cut into the wall space
beyond the code aliowance,

E.3 The general quality of workmanship in the Electrical system

does not meet the code.

LEGAL:5708-088/1083568.1 -5~
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E.3.1 Debris in panel

E 3.2 Vague directorv.
E.3.2 Vague directory.

E.3.3 Open knockouts.
i E3.4 Lower/upper hallway switches reversed (9460 Thunder Sky
103).

£.3.5 Zera Torque on neutral (8810 Horizon Wind 103).

£.3.6 Exhaust fan not flush,

E.3.7 Wall switch cover bent (8785 Traveling breeze 101).

W O~ ¢ A W NN

£.3.8 Fittings are not fire-sealed at main panel,

£.39 The outlet boxes in the fire-rated wall spaces are not ins’ta!ied'

-
PR i |

in a Code-approved assembly to assure fire-resistant integrity of the wall

—
o]

space.

amd
[}

E.3.10The Ground Fault Circuit Interrupter outlet failed to trip within
the established thresholds.

EN
f-9

E4 The groundling electrode system is not effectively bonded

-y
o)

together.

1AS VEGAS, NEVADA B9128.6652

710 WEST LAKE MEAT BOULEVARD, SUTE 250
TELEPHONE TO2 22206725 + FAX TOZ 2535225
—
[o)]

YOO, SMITH, HENNING & BERMAN LLP
Atiomays 8t Law

17 E5 The cables were inadequately supported or not supported at

18 i all.

19 ES NM cables are well within 6 f1. radius of atlic access.

20 E7 Atthe fire rated wall spaces or fioor assemblies and the aftic

21 access areas, the cables are running through fire rated walls or framing

22 members, in openings much greater than the conductor diameter.

23 E8 The non-metaliic cables in bored holes thru studs and framing

24 plates, and are within the restricted area specified by Code without the use

25 of required steel protection plates.

26 EQ The boxes for wiring, devices and splices are required to be

27 flush to the ﬁrnished surface,

28 E 10 The outlet for the dishwasher and disposal cords has been
LEGALS706-088/1083969.1 -B-
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1 placed in an area where it is now blocked by the finish installation of the
2 cabinets and plumbing.
2 cabinets and plumbing.
3 E.14 The required outlet along floor line is not present at walt
4 spaces.
5 E.13 The recessed lighting fixtures contain paint overspray.
& E.14 The class 2 thermostat wires are a type PJ2, a non rated wire
7 for exposed use.
8 £.15 A/C disconnect is not sealed against the entry of washer
9| where the diaconnéct is attached to the structure,
10 Flumbing:
1] P14 3-wall fiberglass shower or combination bath/shower modules
% § E 12 have “in-wall” vaives, spouts and shower arms, are not properly aligned or
§ ggﬁ 13 adequatety secured to the wall structure, the spout nipple and valve
%éég% 14 penetrations are not properly sealed.
% gé%g 15 P2a The master tubs and Plan 102 shower pans lack support
g%g% 16 bedding materials; fixtures creak and pop when stepped upon.
é‘ gf‘ § 17 P2b The wainscot panel surrounds are not properly sealed.
s 18 P.3  Toilets (a) are not securely mounted to the wood framed floors
19 and/or (b) closet bend grade slab penetrations are not sealed and/or the
20 closet ring is not secured to the floor.
21 P4 Water heaters are inadequately sized, lack sufficient capacity
22 and recovery rates to safisfy the hot water demands of the residence.
23 P.5  Water heater drip collection pans discharge into a 2" pipe
24 nipple which is not integrated into the floor materials, the 2” line improperly
25 reduces down to 17 and pans’ tailpiece is not solidly connected to the
26 discharge pipe; and are undersized.
27 P.6 Water heater temperature and pressure relief valve discharge
28 lines contain corugated connectors which fail to meet the valve's surface
LEGALIS705-088/1083969.1 -
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temperature minimums and creates a reduction in the discharge pipe's size.

P 7 Water heater seismic restraint devices are either lackina ‘vee’
P7  Water heater seismic restraint devices are eliher lacking ‘vee’

blocks or the devices are not installed,

P.B Water heaatér shutoff valves and/or heater connections are
prematurely corroding/failing.

Po  Water heater flues ("B" vent stack) lack appropriate materials
and fittings.

P.40 Washing machine utility box have hose bib water connections,
piped with plastic tubing. lack sufficient rolating resistive stability to permit
proper operation; andfor the support arms are backwards and the box is
set-back from the drywall's face; and/or are improperly located in the party
walls,

P.11 Washing machine drain pans are equipped with 1" undersized
outlets, do not provide complete drainage, laundry area wallffloor joints are
not sealed and are not curbed/dammed to controlfdirect surface water flow
and piping does not discharge to the sanitary sewer,

P12 Free-standing gas ranges are either lacking or have
improperly installed “anti-tip” bracket.

P.13 Dishwasher drain hoses from the air gap to the disposer are
either kinked or trapped, thus lacking positive slope.

P.14 Pedesta! lavs located in the 103 Guest Bathroom have interior
cleanouts that are inaccessible due o the lav's pedestal.

P.15 Individual unit water service laterals lack individual shut off
valves,

P 17 Pressure reducing valves instalied on the interior surface of
the garage walls are vulnerable and exposed o mechanical injury.

Mechanical;

M.1  The refrigerant lines are not properly weatherproofed at the

LEGAL5708-086/1063969,1 -8~
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building line. Condensers are not secured to the pad.

M.2  FAUs sleepina on suspended anale iron hanaers fack
M.2 FAUs sieeping on suspended angie iron hangers fack
*securement” and anti-sway stabilizers.

13. It was not contested that each of the above defects is contained

within the private units owned by the individual, non-party homeowners.

0.
CONCLUSIONS OF LAW

1, Actions must be prosecuted in the name of the real party in interest.
NRCP 17(a).

2. The only express power by an HOA to bring suit on behalf of unit
owmners is set forth in NRS 116.3102(1){d), entitied "Powers of the HOA", which
provides that an HOA may “[ilnstitute, defend or intervene in litigation or
administrative proceedings ini its own name on behalf of itself or two or more units’
owners on matters affecting the common-interest community." |

3. The definition of "common-interest community” pursuant to NRS
116.021 is as follows: "Common-interest community” means real estate with
respect to which a person, by virtue of his ownership of a unit, is obligated to pay
for real estate other than that unit. "Ownership of a unit” does not include holding
a leasehold interest of less than 20 years in a unit, including options to renew.”

4, The definition of "common-interest community” as set forth in NRS
116.021 is different than the definition in the Colorado Statute, Cﬁ'é 38-33.3-
103(8), as cited by the HOA in its Opposition to the present motion. Specifically,
CRS 38-33.3-103(8) does not include the phrase “other than that unit.” Because
NRS 116.021 is different than CSR 38-33 3-103(8), the Coloradoe cases cited in
the opposition purporting to define the Nevada statute are distinguishable.

5, As the Nevada Supreme Court held in Albios v. Hotizon

Communities., Inc., 132 P.3d 1022 (2008}, the Court will interpret a rule or statute

I LEGALIST0B-058/1083969, 1 -G
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1 {{in harmony with other rules or statutes, but will construe statutes such that no part

of the statute is rendered nugatorv or tured to mere surplusage. id st 1028. As

ah

pagry

| of the statute is rendered nugatory or turned io mere suipiusage. id. at 1028, As
such, this Court finds that the legislature intended to have the words "other than
1l the unit® considered in any intarpretation of NRS 116.021 and that the Nevada's

legistature intended to fimit the definition to exclude claims within the Unit.

P
3
4
5
6 8. As NRS 116.2102 defines unit boundaries, which includes the
7 1| phrase "[elxcept as otherwise provided by the declaration,” the definition of the
8 |l Unit Boundaries as found in Section 1.77 of the High Noon at Arlington Ranch
8 | Homeowner's Association CC&Rs control.

10 7. Section 1.77 of the CC&Rs provides in pertinent part that each Unit
11 {{ at Arlington Ranch includes a 3-dimensional figure: (a) the horizontal boundaries
12 |l of which are delineated on the Plat and are infended to terminate at the extreme
13 || outer limits of the Triplex Building envelope and include all roof areas, eaves and
14 || overhangs; and (b) the vertical boundaries of which are delineated on the Plat and
15 i are intended fo extend from an indefinite distance below the ground floor finished

16 || flooring elevation to 50,00 feet above said ground floor finished flooring, except in

LAS VEGAS, NEVADA 82126-6552
TELEPHONE TO2 2220525 + sax J02 2538225

17 || those areas designated as Garage Components, which are detailed on the Plat.

WHOOD, SMITH, HENNING & BERMAN LLP
Attomieys gt Law
TEZ0 WEST LAKE MEAT) BOULEVARD, SUTE 280

18 8. As the claims cited are the property of the individuat unit owner, the
18 {| CC&Rs do not confer the right or the duty upon the HOA fo take these claims from
20 {[ the unit owners and pursue them in the name of the HOA. The right to pursue

21 L defect claims related to the units remaing with the individual homeowners and

22 || these rights can not be taken away,

23
24

9. As the HOA is not empowered by either statute or the CC&Rs to

pursue the Defects at issue, the HOA cannot pursue construction defect claims for

25 || any item contained within the individual units, for which ownership rights belong
26 || solely to an individual homeowner.
27| 10.  This court finds that the HOA only has standing to sue for defects

28 || that are within the common interest community that are defined within the CC&R's.

LEGALBT0R-0B8/1083969.1 «t0-
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ORDER AND JUDGMENT
ORDER AND JUDGMENT

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED as follows:

el

That Partial Summary Judgment is entered in favor of Defendant D.R.
Horton, Inc, and against the HOA, such that the HOA is precluded from pursuing
clai lated to thefindivi

ims re by ﬁ.
DATED this day

units and/or owned by the individual unit owners.
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Prepared and submitted by:
HWOOD SMITH HENNING & BERMAN

A

ol D, Odoy, Esg.
Neévada Bar No, 7468
Thomas E. Trpjan, Esq.
evada Bar No, 6852
Stephen N. Rosen, Esqg.
Nevada Bar. No. 10737
7670 West Lake Mead Blvd., Suite 250
Las Vegas, Nevada 89128-6652
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D.R. HORTON, INC.,
Real-Party-In-Interest.

HIGH NOON AT ARLINGTON RANCH HOMEOWNERS ASSOCIATION'S
PETITION FOR WRIT OF PROHIBITION OR MANDAMUS -

NANCY QUON | -
Nevada Bar No. 6099
JASON W.BRUCE
Nevada Bar No. 6916 .~
- JAMES R. CHRISTENSEN

" Nevada Bar No. 3861
QUON BRUCE CHRISTENSEN
2330 Paseo del Prado, Suite C-101
Las Vegas, Nevada 89102
(702) 942-1600

N2

T
Lo i
oL b oumy

OG0



B

2]

10
11
12
i
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

R S -

IN THE SUPREME COURT OF THE STATE OF NEVADA

{Case No.
Ciark County District
. Court No. A542616
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Petitioner, High Noon at Arlington Ranch Homeowners Association (“Associatioﬁ”), |
pursuant fo Nev. Const., Art. 6, § 4, NRS 34.320 oxr NRS 34.160, and NRAP 21, requests this
Court fo issue a writ of prohibition or mandamus. The Association respectfully subinits .its
Petition requesting this Court order Respondents, the Eighth Judicial District of the State of
Nevada and the Honérable Susan H. Johnson, to rule that the Association has standing to bring |
claims for construction defects located in individual condominium units, The presént

controversy raises urgent matters of public interest. Principles of sound judicial economy and

~ administration favor the granting of the instant petition.

L SUMMARY OF THE ISSUE & CONCLUSION

A, ISSUE; Whether Nevada shouid be the only Uniform Common Interest
Ownership Act (“UCIOA”) jurisdiction to deny homeowner associations
standing to bring claims for construction defects Jocated in individual omits
and thereby defy the plain language of the UCIOA, the express intent of its
drafters, Nevada and nationwide case law, and the Restatement (Third) of

Property?

B. CONCLUSION: Neo. This Court should overturn the lower court’s
decision and allow the Association standing to bring claims for constraction
defects located within the individaal units.

19 INTRODUCTION

The Arlington Ranch Community consists of 342 attached residential units and common

| areas located in Clark County, Nevada. The operative declaration for the community created a

common interest community governed by the Uniform Common-Interest Ownership Act
(“UCIOA™),

High Noon at Arlington Ranch Homeowners Association (“Associatién”) on behalf 6f
itself and its members, served its NRS 40.645 Notice of Construction Defects on Real Party in
Interest, D.R. Horton, Inc. (“D.R. Hortog”) on January 19, 2008. The Association sent the
Notice as the result of severe and pervasive coxﬁmunitynﬁde construction defects. (See, |
Petitioner’s Appendix [“PA™], Vol. I, Exh. 5, pp. 157-161; Vol. J-I1L, Exh. 5, pp. 246-738).
Fhe Association also filed a Complaint against D.R. Horton on June 7, 2007, bringing causes of
actions primarily based on construction defects. (See, PA, Vel. I, Exh. 4, pp. 13-24), The ‘

Association brings the lawsuit on behalf of the Association and its members. (See, id) Certain
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construction defects for which Association seeks recovery are located inside the individual
“units” within the Arlington Ranch comnﬁunity.

The UCIOA expressly and unambiguously provides standing to the $¥OA to bring or
defend claims affecting the High Noon at Astingion Ranch “common-interest community,” both
for the shared amenities and the residential buildings that together make up the
“common-interest community.” Contrary to the express language of the UCIOA, the District
Court ruled that an HOA may not maintain claims to remedy the construction defects of
individual anits. Such drastic litﬁitation on the authority of HOAs confravenes the plain
language of the UCIOA and eviscerates its broad purpose to empower HOAs o protect the
entire commumnity — including the most important part of that community — the buildings where
owners live. ' ‘

The lower court’s ruling also contradicts the express intent éf the drafters of the -
Uniform Act, stating: “This Act makes clear that the association can sue or defend suits even
though the suit may involve only units ‘as to which the association itself has no ownership |
interest.” Consistent with the plain language 6f the statute and the intent of its drafters, several
Nevada District Courts have ruled that HOAs have standing under NRS 116.3102(1)(d) to
pursue construction defect claims affecfing the individual units of a common-interest
community. In addition, every court in the nation with a similar statute consi&ering the
question of HOA standing found that HOAs have the power to bring claims affecting the entire
common-interest community, including individual units. Consistent with the broad scope of
NRS 116.3102(1)(d), the Declaration of Covenants, Conditions & Restrictions and Reservation
of Easements for High Noon at Arlington Ranch (“CC&Rs™) (PA, Vel. IV, Exh. 6, pf). 755- |
848), drafted by D.R. Horton, contain no limitation on the HOA’s authority to bring
construction defect claims affecting the individual units.

" Tii contravention of the foregoing, D.R. Horton filed a'motion for partial summ:.uy
judgment claiming that the Association does not have standing to bring claims for construction
defects located within the community’s “units.” (See, PA, Vol. I-HIL, Exh. 5, pp. ‘2'5—'738). The
Association opposed the motion (PA, Vel. ITE-V, Exh. 6, pp. 739-1081) and D.R. Horton filed

2




W

P

MO8 =1 @ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
.25,

26
27
28

its reply (PA, Vol. V, Exh. 7, pp. 1082-1098).

Despite the clear language of the UCIOA, the bﬁcid éommentary thereto, and the
holdings of every court considering the issue, the District Court manifestly abused its discretion
and found that the Association could not bring claims for constructions! defects located within
the community’s units (PA, Vol. V, Exh. 8, pp. 1099-1113). |
ff. STATEMENT OF RELIEF SOUGHT

The Association seeks a writ of prohibition or mandamus dircéting Respondent District
Court to vacate its order denying homeowner associétions standing to bring claiﬁw for |
construction defects located in individual pondonﬁnium units. .

IV. REASONS WHY THE WRIT SHOULD ISSUE
' A. The Importance of the Issues, the Need for Immediate Relief, and
Association’s Lack of Any Other Adequate Remedy Warrant this Court’s
Exercise of its QOriginal Jurisdiction
1. Prohibition/Mandamus review is appropriate te consider the District
" Court’s Order

Writs of mandamus have b-een issue;i by this Court to control the arbitrary or-capricioﬁs
abuses of discretion by the district courts. See, Marshall v. District Court, 835 P.2d 47,52
(Nev. 1992). A writ of mandamus compels a government body or official to perform a legally
mandated act. NRS 34.160; Digesti v. Third Judicial Dist. Court, 853 P.2d 118 (Nev. 1993).

A writ of prohibition, on the other hand, compels a government body or government official to
cease performing an act beyond its legal authority. NRS 34.320; State ex. rel. Tidval v. Eighth
Judicial ‘Dis!'. Court, 539 P.2d 456 (Nev. 1975). Such extraordinary relief has been issued to ‘
resolve issues of standing in favor of a party seeking relief. See, e.g., -Stafe ex. rel. Listv.
Douglas County, 524 P.2d 1271 (Nev. 1974). _

In this matter, extraordinary relief is warranted. The Ass.ociation and its members have
been denied their statutory right to have their collective interests represented in a-single - |
constructional defect action. If the District Court’s order stands, the Association and each of its
members will be forced to bring individual actions for the same reoccurting defects throughout

their cormmunity. The costs of the litigation will be enormous. The strain on judicial resources
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will be exiraordinary. Many homeowners may not be af)le to afford repreéentation or the
associated costs. Inconsistent resolutions throughout the homeowners’ claims are likely due to
the length and complexity of the competing efforts. Finally, many of the defects may hever be
addressed due fo units being abandoned as a result of economic hardship. In such cases, the
adjacent homeowners will suffer as defects cauéing water intrusion, mold, fire hazards and

community depreciation will go unaddressed even though they significantly impair their own

- safety, value and home enjoyment.

. The substantial prejudice may only be avoided by this Court issuing a writ compelling
the District Court to .foilow the plain langnage of NRS 116.3102(1)(d), the holdings of every
other jurisdiction addressing this stanﬁing issue, the Restatement {Third) of Property, and the-
official commentary of the Uniform Cotmmon Tnterest Ownership Act. Relief from an appeal
will not rectify the substantial prejudice that the Association must first endure under the District
Court’s order. _ -
| 2. Nevada District Courts have held that NRS 116.3012(1)(d) grants

standing to an HOA to pursae claims arising from individual

residences

Several Nevada District Courts have ruled that HHOAs have standing under NRS
116.3102(1)(d) to pursue construction defect claims affecting the individual units and common
elements of a common-interest commuuity. (See, e.g., PA, VoL I, Exh. 2, pp. 5-8; PA, Vel. I,
Exh. 3, pp. 9-12; PA, Vel. I, Exh. 1, pp. 1-4; and PA; Vol. V, Exh. 9, pp. 1114-1118). Itis
respectfully submitied that this Court exercise its discretion and accept the petition to resolve
the contrasting decisions of the lower courts.

IB. .'I'he District Court Abused its Discretion in Denying the Association’s

Standing .

As set forth below, the District Court has abused its discretion. It strayed from the plain
language of NRS 116.3102(1)(d). It dismissed the well-reasoned, thorough and consistent o
analysis of other jurisdictions confronting the same standing issue. The District Court placed
its arbitrary interpretation of NRS 116 ahead of that reached by the Restatement (Third) of
Property. Finally, this Court has compelied Nevada courts to look fo the oﬁicéal commentary of

4
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a model act when interpreting a statute’s meaning. The District Céurt, howlevér, arbitrarily and
capriciously ignéred the official commentary of the Uniform Commeon Inferest OWﬁarship Act.
This Court should issue the extraordinary relief requested.
V. ARGUMENT |
A.  The UCIOA Expressly Authorizes an HOA to Bring or Défend All Claims
' Affecting the Common-Tuterest Community, Including Those Impacting
Individual Units

The Nevada Supreme Court “has consistently held that when there is no ambiguity in a .
statute, there is no opportunity for judicial construction, and the law must be followed unless it
yields an absurd result.” Diamond v. Swick, 28 P.3d 1087, 1089 (Nev. 2001). “When ‘the
words of the statute have a definite and ordinary meaning, this court will not look beyond the
plain language of the statute, unless it is clear that this meaning was not intended.”” Harris
Assocs. v. Clark Cty. Sch. Dist., 81 P.3d 532, 534 (Nev. 2003).

The Nevada Legislature has expressly and unambigunously granied homeowner
associations standing to bring or defend claims on behalf of its homeowners for any and all
matters impacting the common-interest conununity. Specifically, NRS 116.3102(1)(d) states:

... an association may . . . [ijnstitute, defend or intervene in '

litigation or administrative proceedings in its own name on behalf

of itself or two or more units’ owners on matters affecting the

common-mierest comumunity.
The UCIOA explicitly includes individual “units” as part of the “common-interest community,”
stating: ““Unit’ means a physical portion of the common-interest community designated for
separate ownership or occupancy . . ..”> NRS 116.093 (emphasis added).

Were there any doubt that a “common-inferest community” means precisely what the |
statute states, i.¢., the entire residential “community” including the “units,” the UCIOA defines
“common-interest community” as: '

real estate with respect to which a person, by virtue of his -
ghxz?zrsi}{ip of a unit, is obligated to pay for real estate other than

NRS 116.021. Thus, to constitute a “common-interest community,” the owners of the

individual residences must simply have an obligation o pay dues to the association for “real




[y

S S T T N R W — — —
BN R R EREREBNENREESZS 2 &G K0 - o0

o =] ~1 Lo e W bS]

estate other than” his or her individual residence. Such other “real estate” may include a pool,
cormon grounds, streets, clubhouse, parking lots, sidewalks and all other real estate owned by
the association.

Nevada’s statutory provisions thus explicitly and unambiguously empower associations |
to bring or defend claims affecting the buildings and individual units occupied by owners.
Fven if the statutory language were not so clear and explicit, the drafters of the Uniform Act
have clearly stated their intent that associations have such authority.

This Act makes clear that the association can sue or defend suits even though the suit
may involve only units as to which the association itself has no ownership interest. Comment 3
to UCIOA § 3-102(2)(4), 7 ULA 96 (1982). * A court must accept the intent of the drafters of a
uniform act as the Legislature’s intent'when it adopts a tniform act— See, Beazer Homes
Nevada, Inc. v. Eighth Judicial District Court, 97 P.3d 1132, 1137 (Nev. 2004); Harris Assocs.
v. Clark Cty. Sch. Dist., 81 P.3d 532, 534 (Nev. 2003) (“if a statute is ambiguous . . . the

Lakd

drafter’s intent ‘becomes the controlling factor in statutory construction’); see also, Hill v.
Delitt, 54 P.3d 849, 860 (Colo. 2002) (a court should “accept the intent of the drafters of a
uniform law as that of the general assembly™). .

The analysis thus should go no further. Not only is the UCIOA’s language explicit, but
the express intent of the Uniform Act’s draftérs puts to rest any éucstion regarding the intended
scope of an association’s authority to bring construction defect claims, This Court should
overturn the lower court’s ruling and grant full standing to the Association in accordance with
the UCIOA.

B. Fundamental Rules of Statutory Construction Demonstrate the

Association’s Standing Over Those Claims Excluded by the District Court

“[NJo part of a statute {may] be rendered meaningless and its language *should not be

read to produce absurd or unreasonable results.”™ D.R. Horton, Inc. v. Eighth Judicial Dist. Ct.,

168 P.3d ’131, 738 (Nev. 2007). “[Wle ‘construe statutes to give meaning to all of their parts
and language, and this court will read each sentence, phrase, and word to render i meaningful

within the context of the purpose of the legislation.” Harris Assocs., 81 P.3d at 534

6
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A‘court may not imply a limitation that does not exist in the plain language of a statute.
See, Glenbrook Homeowners Assoc. Inc. v. Peftiff, 319 P.2d 1061, 1063 (Nev. 1996). In
Glenbrook, the trial court granted summary judgment against an HOA finding that 2 statute did
not authorize it to exercise eminent domain. The Nevada Supréme Court ieversed and stated:
“If the legislature had intended to limit the powér of eminent domain with respect to the
construction of byroads, it would have expressly done s0.” Id. at 1063.

Disregarding the plain langnage of the UCIOA and the explicit intent of its draftc;:s, :
D.R. Horton argued that the term “common-interest community” as used in NRS
116.3102(1)(d) severely restricts the authority of associations to bring or defend claims to Soleiy
the “common elements” of a common-interest comumunity. There is nothing in the plain

language of NRS 116.3102(1)(d) to support the conclusion that the term “common-interest

- commuuity” means solely “common elements” to the exclusion of residential “Units.” On the

~ contrary, the Legislature expressly included individual “units” asa “portion of the

common-interest community . . ..” NRS 116.095. 7
In asserting that an association may only bring or defend claims affecting the limited,
-“common elements” of a common-interest community, D.R. Horton thus argued that
“common-interest community” means exactly the same thing as “common elements.”
“Cornmon elements,” however, is a defined term in the UCIOA meaning “all portions of the
common-interest community other than the units. . .. NRS 116.017. Thus, “common
elements,” like “units,” is specifically defined as a portion of the greater “common-interest
community” thus negating D.R. Horton’s effort fo read it fo comprise the entire
common-inferest community.
D.R. Horton also cited 1o the definition of unit boundaries, but regardless of the
boundary line, the components remain bonclusivcly within the common interest community.
Were it the Legislature’s intention to lirnit an association’s-right to institute litigation-on |
matters affecting only the common eii?nents of a ooinmo:_ﬁnterest community, it would have
used the term “common elements” instead of “cmmno&irxterest community” in NRS

116.3102(1)(d). It.did not and the Court may not rewrite the statutory language to create such a

v
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drastic limitation. See, Glenbrook Homeowners Assoc., 919 P.2d at 1063.

In addition, D_.R, Hortons vie;\nf that the ferm “common-interest community” as used in
NRS 116.3102(1)(d) actually means “common elernents,” disregards that “common-interest
conumuiity” is used repeatedly in the UCIOA to mean the commumity at large, including the
individual units. See, Di‘amond, 28 P.3d at 1090 (“Other words or phrases used in the statute or
separate subsections of the statute can be reviewed to determine the meaning and purpose of the
statute.”). For example: |

- “Developmental rights” means the right to “[c]reate units, comumon elements or
limited common elements within a common-interest community.” NRS 116.039.

- For “Leasehold common-interest communities,” the “number of units ina
common-interest comnmunity” must be disclosed. NRS 116.2106.

- The declaration must state formulas if “anits may be added to or withdrawn from
the common-interest community . . . . NRS 116.2107. '

- A “Public offeting statement” must inchide “The estimated number of unifs in
the common-interest community .. . .” NRS 116.4103(c).

- A “Public offering statement” has different disclosure requirements “[ilf a
cormmon-interest community [is] composed of not more than 12 ynits . .. .”
NRS 116.41035. '

. The “Contents of declaration” must include the “name of every county in which
any part of the common-interest community is situated . . . .” NRS 116.2105(b).

- The declaration “must be recorded in every county in which any portion of the
common-interest cormmunity is located . . . " 'NRS 116.2101.

- The “information statement” to purchasers must include the language: “When
you enter into a purchaser agreement to buy a home or unit in a common-interest
commumity .. ..” NRS 11641095, - ‘

The defined term “common-interest community” cannot mean fundamentally different -
things depending on where it shows up in the UCIOA. Rather, it has one, and only one,
meaning ~ the “common-interest community” includes all the'real estate within it, including the
individual wunits. _

| Recognizing that its interpretation is contrary to the plain Janguage of NRS -
116.3102¢(1)}(d), D.R. Horton patently misconstrued the unambiguous definition of “common-

interest community.” As noted above, “common-interest corumunity” means “real estate with

respect to which a person, by virtue of his ownership of a unit, is obligated to pay for real estate

8
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other than that unit.” NRS 116.021.

D.R. Horton asserted that the Legislature’s use of the language “ob}igated'to pay for real
estate other than the unit” somehow limits the term “common-interest community’.’ to the few
common elements owned by the Association. D.R. Horton’s argument is nionsensical where the
words “obiigated to pay for real estate other than the unit” are plainly and simply meant to "
describe a commmmity where individual owners pay for the maintenance and use of commonly
owned real estate, Ze., a community pool, in addition to their individual unit. D.K Horton also
ignored that the UCIOA explicitly includes individual “units” as part of the “common-interest
community,” stating: “’Unit’ means a physical portion of the common-interest community
designated for separate ownership or occupancy . .. .7 NRS 116.093. ‘

Notably absent from D.R. Horton’s unfounded interpretation was any explanation how
its view squares with the drafters’ explicit statement that an “association can sue or defend suits -
even though the snit may involve only units as to which the association itself has no ownership
interest.” Comment 3 to UCIOA § 3-102(a)(4), TULA 96 {1982). Even if NRS 116.3102(1)(d)
could be viewed as ambiguous, which it plainly is not, the rule that a legislative body adopts the
interpretation given the uniform law by its drafters negates D.R. Horton’s interpretation. See,
Harris Assocs., 81 P.3d at 534 (‘.‘if a statute ‘is ambiguous . .. tl_xe dfaﬂer’s intent ‘becomes the
controling factor in statufory construction’). |

D.R. Horton’s interpretation contradicts the express provisions of the UCIOA ‘and
eviscerates an ar;'sociation’s ability to protect the most important part of a “common-interest
community” — the buildings where owners reside. As the Legislature made absolutely clear, as
long as a matter affects the “common-interest community,” an association has the power fo
“[i]nstitate, defend or intervene in litigation or administrative proceedings” — including those -
matters impacting individual units. NRS 116.3102(1)(d). The District Court’s Order should not. -
stand. I |
1/
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C.  Every Jurisdiction Adopting the UCIOA Holds that HOAs Have Standing
to Bring Claims Affecting to Individual Residences '

Nevada’s Chapter 116 is an implementation of the Uniform Common Tnterest
Gmership Act.b Nevada courts are under a legislative mandaté to app}ly and co"m%ume the
provisions of NRS Chapter 116 “so as to efféctuate its géneral purpose to.mak'e uniform the law
with respect to the subject of this chapter among states enacting it.” NRS 116.1109(2). The
same UCIOA has been adopted in pultiple other jurisdictions and all other jurisdictions

recognize that the express language of the UCIOA authorizes HOAs to bring construction defect

claims for entire common-interest community — inctuding individual residences.’

1. Colorado’s UCIOA is materially identical to Nevada’s UCIOA and
its decisions are instructive

Colorade’s UCIOA includes language identical to Nevada’s 116.3102(1)(d) and states -
that an association may: “[i]nstit;ute, defend, or intervene in litigation or administrative
proceedings in its own name on behalf of itself or two or more unit owners on matters affecting
the common interest community.” CRS § 38-33.3-101. Likewise, Colorado and Nevada’s
défmition of “common-interest comunnity” are materially indistinguishable. Colorado defines
“common interest community” as: “real estate described in a declaration With respect to which
a person, by virtue or such person’s ownership of a unit, is obligated to pay for real estate taxes,
insurance premiums, maiﬁtenance, or improvement of other real estate described ina

declaration.” Id. at § 38-33.3-103. Bothdefinitions simply require that to be a “common

. interest community” the owner of a unit must also pay for common property other than his unit.

Yacht Club If Homeowners Ass’n, Inc. v. A.'C. is highly instructive here because it
involves virtually identical language found in Colorado’s version of the Uniform Common

Interest Ownership Act. Yacht Club Il Homeowners Ass'n, Inc. v. A.C., 94.P.3d'1177 (Colo.

! Besides Nevada, five other jurisdictions have adopted the Uniform Common Interest
Ownership Act. These jurisdictions are: Alaska (Alaska Stat. §§ 34.08.010 to 34.08.995); Colorado
{CRS §§ 38-33.3-101 to 38-33.3-319); Connecticut (Conn. Gen. Stat. §§ 47-200 et seq.); Minnesota
(Minn. Stat. Ann. §§ 515B.1-101 to 515B.4-118); and West Virginia (W. Va. Code §§ 36B-1-101 to
368-4-120).

10
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App. 2003). In Yacht Club I, the defendant builder asserted that “the CCIOA does not confer
standing upon the HOA to raise damage claims related to individual units.” fd at 1179. The
builder, like D.R. Horton here, argued that “[c]laims of that nature are not . . . “matters affecting
the common interest commutity.”” Jd. The Couwt rejected the builder’s arguments and held |
“the trial court erred in ruling that the HOA lacked standing to assert damage claims for
construction defects to numerous individual townhome units.” Id.

To reach its holding, the Yacht Club Il court engaged in a comprehensive statutory
analysis. It began by finding that “[u]nder the CCIOA, individual units ate a part of the
‘common interest community.”” Zd. (defining “unit” as “a physical portion of the common
interest community which is designated for separate ownership or occupancy and the boundaries
of which are described in or determined from the declaration™). Nevada’s UCIOA has the
identical definition of “Unit.” NRS 116.095. Based on language identical to that found in
Nevada’s UCIOA, the Colorado Court ruled: |

Recognizing the underlying purpose of [the Act], giving the
phrase “common interest community™ the meaning ascribed to it
by [the Act] and realizing that an exception should not be read
into a statute that ifs plain Janguage does not suggest, warrant, or
mandate, we conclude that [the Act} confers standing upon
associations to pursue damage claims on behalf of two or more

urit owners with respect to matters affecting their individual
umits.

Yacht Club II, 94 P.3d at 1180,

In reaching its conclusion, the Colorado Court also relied on the Uniform Act’s draflers
“whose stated purpose waé to make “clear that the association can sue or defend suits even
though the suit may invelve only units as te which the association itself has no ownership
interest.”” Id., citing, UCIOA § 3-102, cmt. 3. o

Another division of the Colorado Court of Appeals reached the same conclusion and
held that “the CCIOA’s plain language including individual units in the common interest |
community and Yacht Club II make clear that the Association has standing to assert claims of
individual unit owners.” Heritage Village Owners Ass'n Inc. v. Golden Herifage fnvestors,

Ltd., 89 P.3d 513, 515 (Colo. App. 2004). The Heritoge court also rejected the builder’s

11
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reliance on its CC&Rs that impoesed maintenance duties on the individual owners for iteﬁs
within their units, holding that such provisions “have no bearing on the Association’s standing,
under the CCIOA.” Jd. _

" The standing provision of Connecticut’s Cormon Interest Ownership Act also is

identical to Nevada’s NRS 116.3102(1)(d). It likewise states than an HOA has the right to

institute litigation “on behalf of itself or two or more unit owners on matters affecting the

common interest community.” Winthrop House Association, Inc. v. Brookside Elm, Ltd., 451
F. Supp. 2d 336, 340 (D. Conn. 2005) (quoting Conn. Gen. Stat. § 47-244(a)(4)). The federal
district coust in Winthrop held that an HOA enjoyed broad standing to sue a developer for

construction defects in the common elements and the units. Id. at 341. The Winthrop court

noted that any other conclusion regarding the construction of the broad standing conferred by-

the Connecticut statute would amount to “judicial legislation” by adding an exception fo the
statute that was not intended by the Connecticut legislature when it adopted the Uniform
Common Interest Ownership Act. Id.

Consistent with all case law on the subject, the Restaternent (Third) of Property likewise
recognizes that an HOA has standing to sue for defects to property for which it has no
ownership interest, including individually owned units. Section 6.11 states: '

Except as limited by statute or the governing documents, the
association has the power to institute, defend, or intervene in
litigation or administrative proceedings in its own name, on behalf
of itself, or on behalf of member property owners it a
common-interest community on matters affecting the community.

Comument “a.” to Section 6.11 explains that “{t]he rule stated in this section . . . makes
clear that an association may sue or defend suits even though the suit involves only property in
which the association has no ownership interest.” Restatement § 6.11 inchudes the following
illustration: '

Association sués developer over damage to common areas and
individually owned units resulting from construction defects. . ., .
The association includes claims for damage to individual units as
well as for damage to the common areas. The agsociation has
standing to do so.

1d, (emphasis added). Like NRS 116.3102(1)(d), Section 6.11 is modeled on UCIOA

12
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§ 3-102(a)(4). See, Restaternent (Third) of Property § 6.11, cmt. a.
| This Court should not stray from the well-established common law established by other .
jurisdictions adopting the UCIOA. The District Court below should ha‘.fe followed suit.

2. AH other states tv consider HOA standing have concluded thai an

HOA has anthorify to bring claims affecting individaal residences
The following states have adopted the Uniform Condomihium Aclt whose standing - |

provisions are materially indistinguishable from the UCIOA. 'A_li conclude that HOAs have the
authority o bring claims on behalf of individual residences.

" In Milton v, Council of Unit Owners of Bentley Place, 729 A.2d 981 (Md. App 1999),
the homeowners association sought damages from the developer for construction defects in the -
common areas and in the plumbing and HVAC systerss in many of tﬁe individual residences.
There, as here, the developer disputed the standing of the association to recover for defects in
the individual units. The language before the com;t of appeals was virtuatly identical to NRS
116.3102(1)(d). It stated that the association has the power “[t]o sue and be sued, complain and
defend, or intervene in litigation or administrative proceedings in its own name on behalf of
itself or two or more unit owners on matters affecting the condomirium.” Jd, at 989. The court .
held that the association “could sue on behalf of the unit owners for claims based on the
plumbing and HVAC defects that were copnmon to many individual units at Bentley Place.” Id.
at 990.

The Utah Supreme Court analyzed statutory provisions indistinguishable from Nevada’s.
The Cou;ﬁ likewise concluded that the HOA had stamtory authority “to sue with respect to any
cause of action refating to the common areas and facilities or more than one unit.” Brickyard
Homeowners’ Assoc. Management Committee v. Gibbons Realty Co., 668 P.2d 535, 542 (Utah
1983). As here, the homeowners association in Brickyard sued for construction defects
occurring in the common areas and the individually owned units. Id

All other jurisdictions to consider the question of Association’s standing to bring claims
for defects in individual units have answered the question in the affinmative. See, e.g,, 4ss'n of

Uit Owners of Bridgeview Condos. v. Dunning, 69 P.3d 788, 798 (Or. App. 2003) (finding

13 -
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association had standing to Injing claims for construction defects in individual units); Sandy -
Creek Condo. Assoc. v. Stolt and Egner, Inc., 642 N.E2d 171, 176 (Il. App. 1994) (finding fhat
association enjoys standing to sue on behalf of individual unit owners for fraudulent |
misrepresentation by builder and developer fhat buildings were constructed in compliance with
building codes and in 2 good and workmanlike manner). This Court should remain consistent
with every other jurisdiction examining similar statutes to NRS Chapter 116.
b. The CC&Rs Drafted by D.R. Horton Likewise Establish that the HOA Has
Awthorify to Bring Claims for Construction Defects Bevond the “Common
Elements”
1.  The CC‘&R; define the common-interest community as the entivety of |’
High Noen at Arlington Ranch
The developers of “common-interest communities,” such as D.R. Horton, draft the
CC&Rs. They define the rights and résponsibiliﬁes of the homeowners assoeiation and the
future owners of residences. Future homeowners have no say in the content of the CC&Rs:
The CC&Rs hére charge the Association with the duty and responsibility of preserving
the community’s beauty, desirability and property yalues. (See, PA, Vol. IV, Exh. 6, pp. 755-
848 at 4 L.) The CC&Rs recognize that the Association generally has the power “to do any and
all fchings .. . which are necessary or proper, in operating for the peace, health, comfort, safety
and general welfare of its Members, including any applicable powers set forth in NRS
§ 116.3012, subject only fo the limitations upon the exercise of such powers as are expressly sef
forth in the Governing Documents, or in any applicable provision of NRS Chapter 116,” (/d. at
§3.2). . s
Contrary fo its Iiﬁgatiqn position that “common-interest community” actually means
only “common elements,” D.R. Horton’s CC&Rs leave no doubt that the “common-interest
cotnmunity” means the entirety of High Noon at Arlington Ranch. In thé CC&Rs, a “Unit”
meéns‘ “that residential portion of this Community to be separately owned by each Owner . ., .
(/d. at § 1.73) Thus, the term “common-interest community” in both NRS 116 and the CC&Rs
mean precisely the same thing — the entire High Noon at Arlington R_anch “Community” — the

individual “Units,” the “Exclusive Use Areas,” and the “Common Elements.”

14
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There is nothing in the CC&Rs limiting the High Noon at Ailington Ranch
“common-interest community” to only the “common elements,” or excluding the residential
units from the “community.” There likewise is no statement anywhere in the CC&Rs that .
remotely divests the Association of authority to bring claims to remedy construction defects in
individual units. This Court should prevent the lower court from inserting such dtaétic
limitation from the CC&Rs — particularly where such limitation directly conflicts with the
Legislature’s express authorization for HOAs to have the power to bring or defend claims
affecting the entire community-interest commmumity.

2. Tﬁe CC&Rs grant the Association the ﬁght to repair individual units

D.R. Hoﬁ:on has argued that because owners have certain obligations to maintain their

units, the Association is somehow divested of its right to bring claims to remedy construction

_defects in (or outside) of the Units. Such argument has been squarely rejected by the Colorado

Court of Appeals when considering identical provisions of its Uniform Act, stating that such
maintenance duties “have no bearing on the Association’s standing under the CCIOA.”;
Heritage Village Owners Ass'n Inc. v. Golden Heritage Irvestors, Lid., 89 P.3d 513, 515 (Colo.
App. 2004). Morgove'r; the Herii‘age Village coust recognized that even if a conflict existed,
“the CCIOA prevails over any inconsistent provision in the Declération.” Id.

Nevada’s UCIOA contains the identical conflict resolution language, stating: “In the |
event of a conflict EeMeen the provisions of the declaration and the bylaws, ﬂ_ie declaration
prevails except to the extent the declaration is inconsistent with this chapter.” NRS
116.2103(3). Thus, even if the maintenance duties of the CC&Rs created a conflict with the
standing provision of the UCIOA (which they do not), the UCIOA prevails.

D.R. Hortor’s reliance on the maintenance obligations of owners to limit the powers of
the HOA also is misplaced because the CC&R’s expressly grant the Association fhe: right to enter | -
individual Unitsto correct “unsafe,” “ansightly,” “unattfactive,” ot-“dangerous” conditions: |
i
it
i

15




9, If any Owner shall permit any Improvement . . . to fall into
disrepair or to become unsafe, or unsightly, or otherwise to violate
this Declaration, the Board shall have the right to seek any
remedies at law or in equity the Association may have. In
addition, the Board shall bave the right, but not the duty, .. . to

T T. e A

enter upon such Unit and/or Linited Common Element 1o imake
such repairs or to perform such maintenance . . . .

(PA, Vol. Vol. IV, Exh. 6, pp. 755-848 a1 § 9.3). |

D.R. Horton’s own CC&Rs thus are entirely consistent with the UCTOA’s granf of
authority for the HOA to bring or defend claims involving the residentjal buildings and
individual units. The fact that the residences have zero lot lines fabricated into the CC&Rs does
not shield the defects from affecting the cothon interest community. -

The need for homeowners associations to be able to bring or defend claims impacting
residential units is also evident in the present housing market. This has resulted in some
residential units being abandoned by owners or foreclosed on by lending institutions., If there is
no viable owner of a unit due to abandonment or foreclosure, or if an owner refuses to seek a
remedy, the Association must be able to take action to ensure that the individual residence does
not negatively impact the community. This is particularly true where, as here, there are multiple
units in a single buiiding sharing walls, floors, roofs, feundaﬁons, plurnbing, and electrical |
systems. If plumbing in an upper unit is defective and causes leaks fo the unit below; the
homeowners association must have the right to bring claims against the developer to fix the
problem for the benefit of all owners in the building and the community. Or, if a firewall shared
between two units is defective, the homeowners association must have the right to bring claims
to repair both sides of the firewall.

One of the fundemental reasons individuals choose to live ina “common-inferest
community” is precisely because an HOA has the duty to maintain the integrity and value of the
community. Should one or more units face serious construction defects that harm its value, the
HOA must be able fo act to correct the:defects toprotect the value of the surounding residences
and the community. To eliminate the HOA’s ability to protect the most essential part of the
cornmunity — the residenccs‘ where people live ~ would eviscerate the fundamental purpose of an

HOA in a “common-interest community.”

16




R I - Y, B R N

O w3 & th B WO e S e sy s W Y O

The experts in this matter have identified pervasive defects that plague High Noon at
Arlington Ranch. These defects not only affect the unit in which the defect i3 situated, but they
also threaten the life, safety and property values of adjacent and nearby unit owners with water
intrusion, c;ectmcausn, fire and a less desirable place to live. (See, PA, Vol X, Exh. 5, pp. 157- |

161; Vol. I-I11, Exh. 5, pp. 246-738). Construction defects, wherevet they may occur within

the common-interest cormunity, negatively affect the property values, safety, attractiveness and

desirability of High Noon at Arlington Ranch. D.R. Horton’s interpretation of the UCIOA, and '
its CC&Rs, eliminates the ability of the Association to carry out its funéamental p@ose. This
is yet another reason the lower court must be overturned.
3 A developer does not have the power to diétate the scope of NRS
116.3102(1)(d) ~

D.R. Horton drafted the CC&Rs for High Noon at Arlington Ranch to dfastically
minimize the “common elements” of the community. Under its inter_pretation of NRS
116.3 102(1)((1), the rights of the Association to bring or defend claims has been extraordinarily
diminished.

Under D.R. Horion’s view, because it has shified to each individual owner, the duty to
maintain and repair the foundation, footings and roof of a building ﬁ shares with other owners; it |
has divested the Association of authority to bring claims for building defects. As a practical
matter, must all owners collectively bring claims if the foundation of their building cracks and
sinks, or if the roof leaks? Or, may one owner bring claims for all owners? Evenifa single
owner could bring a claim for other ownets, it would be extremely difficult for a single owner to
foot the cost of such litigation over shared defects impacting a building as a whole. Moreover,

the manner in which any recovery is spent creates a multitude of issues amongst the

.homeowners. Such burden is likely inszxrmountable for an individual owner and D.R. Horton's

mterpretatmn thus insulates it from the most serious defect claims.
D.R. Horton’s interpretation of NRS 116.3102(1)(d) to limit an HOA’s standmg to
“common elements™ thus results in granting a developer with authority fo dictate the scope of

the UCIOA by how it defines “common elements” in CC&Rs that it drafts. The Legislature
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does not inténd.to give a party, to whom its legislation regulates, the unft;ttefed abiiif:y to define -
the scope of the regulation. This Court should reject D.R. Horton’s attempt to usurp the
authority of Legislature and to grant itself the power to define those claims that the HOA may
bring against it. | ' |
E. D.R. Horton May Not Challenge the Association’s Standing
The lower court should not even have considered D.R. ‘Horton’_s Motion for partial

summary judgment because D.R. Horton lacks standing to raise the issue of Association’s |

" standing. Although most often applied to claims, the standing réqrﬁrement applies equally to

defenses and precludes a defendant from invoking a defense meant for the protection of another.
See, e.g., In re Noblit, 72 F.3d 757, 759 (9th Cir. 1995) (transferees lacked standing to raise
debtor’s homestead exemption as defense to bankruptcy trustee’s proceeding to recover
preferential transfer of proceeds from homestead’s sale); In re Estate of D ’Ag;)sto, 139 P,ﬁld
1125, 1130-31 (Wash. 2006) (in probate proceedings, deceased insured’s estate lacked standing
to challenge beneficiaries’ insurable inierest under insured’s life insurance policy, only insurer
could raise defense of lack of insurable interest). Below, D.R. Horton attempied to raise the
standing defense for the supposed protection of the homeowners. Only High Noon at Arlington
Ranch owners have standing to raise this issue.

“Condominium unit owners comprise a little democratic sub society].]” Hidden
Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. App. 1975). Tilis democracy 18
evident in NRS Chapter 116 which provides, in effect, for voter referendums on a variety of

topics. Among these is litigation: an owners’ association may not commence, or in certain .

- instances maintain, a civil suit without a vote of unit owners.

NRS Chapter 1 16 thus makes it the unit owners” decision whether their association has
authority to maintain suit on their behalf. The statute makes it solely the decision of the owners '
and their Board. -their decision. NRS 116.31088(3) declares that “[n]o person other thana - R
unit’s owner may request the distnissal of a civil action commenced by the association on the
ground that the association failed to comply with any provision of this section” (emphasis

added).

18




RS [¥S [l

w e o & W

10
11
i2
i3
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Whether an owners’ association is authorized to represent individual owners is'a
question whose answer has no effect on the rights of non-owners. In particular, non-owners |
lack standing to challenge an owners® association’s authority under NRS 116.3102(1)(d). This
conclusion is directly supporied by the Restaternent (Third) of Property {Servitudes) § 6.11
(2000}, which states as follows:

~Except as limited by statute or the governing documents, the

assoctation has the power to institute, defend, or intervene in

litigation or administrative proceedings in its own name, on behalf

of 1tself, or on behalf of member property owners in a common

interest community on matters affecting the community.
And comment “a.” to Section 6.11 is directly on point here: “If either the members on behalf of
whom the association sues or the association meets normal standing requirements, the question
whether the association has the right to bring a suit on behalf of the members is an internal
question, which can be raised only by a member of the association.” It gives the following
example: |

Association sues developer over damage to common areas and

individually owned units resuliing from construction defects.

Common areas are owned by unit owners as tepants in common.

Association does not hold title to common property. Developer

moves to dismiss the complaint on the ground that Association

lacks standing. Developer is not a member of the association.

Developer’s motion should be denied because Association has

standing to sue on behalf of its members.
Restatement (Third) of Property § 6.11, IHus. 1. The lower court should not have even
considered D.R. Horton’s Motion. |

F.  The District Court Should Have Rejected D.R. Horton’s Other Arguments

| D.R. Horton’s purported concern for individual owners was '
misplaced

Under NRS Chapter 116, “the officers and members of the executive board are .
fiduciaries” who must dct on behalf of all owners. ‘NRS116.3103(1}. Bach owner has ihc right-
to seek appropriate action against any person, including officers and members of the executive

board, who violate the provisions of NRS Chapter 116. See, NRS 116.745 to NRS 116.795.
Further, NRS 116.31088 provides, in pertinent part, that: “Except as otherwise provided in this
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subsection, the association may comimence a civil action oﬁy upon a vote or written agreement
of the owners of units to which at least a majority of the votes of the members of the association
are allocated.”

Thus, 2 homeowners assoclation must not only act as a Hduckary Ata its 'mem_beré, but ity
members also have authority to decide if a lawsuit is warranted.

Z. Res judicata protects a defendant builder from muktipie claims .fm-
the same defects :

Developers routinely argue against an association’s standing to bring construction defect
claims for individual residences because of purported coneerns of multiple or inconsistent
judgments. This argument diéregards_ the many instances in the law Wh-;ra there can be two or
more parties with standing to raise a claim for relief and that res judicata protects a defendant
from multiple judgments for the. same njury. 7

| In Executive Management, Lid. v. Ticor Title Ins. Co., 114 Nev. 323, 963 P.2d 465
(1998), the Court laid out the three i}ertinent elements for res judicata to apply: “1) the issue
decided in the prior litigation must be identical to the issue presented in the current action; 2)
the initial ruling must have been on the merits and have become final; and 3) the party égainst
whom the judgment is asserted mﬁst have been a party or in privity with a party to the prior.
litigation.” Id. at 835. Applying the three elements here, if an association or an owner obtains a |
judgment on a construction defect claim, the principles of res judicata would preclude the other
from litigating an identical claim because the association and owner are in privity with each
other.

In addition, D.R. Horton’s precise argument regarding the risk of multiple judgments
was considered and rejecfed by the Utah Supreme Court:

| If any unit owner represented here . . . subsequently seeks 1o raise
the same issues which are pow advanced by the managernent
commitiee, res judicata would protect these defendarits from that
subsequent litigation. Where the management acts as the legal
representative with respect to the claims here litigated, present and
successive owners asserting identical claims would be barred from

subjecting the defendants to multiple suits.

Brickyard Homeowners " Assoc., 668 P.2d 535 at 541. The Brickyard court observed that “{iln

20




I || many cases the unit owners are best represented by the managemeni committee since the
amount of damage suffered to each individual owner may not warrant the legal expense each

would incur in seeking redress.” Id. at 542. “In a nutshell, inasmuch as res judicata could be

W b3

" relied upon in any subsequent action by the defendants, we see no basis for concem that ﬂiey
will be exposed to muldtiple and inc;:msistent judgments.” Id. |
Vi. CONCLUSION
The Legislature made absolutely clear, as long as a matter affects the “common-interest

community,” a homeowners association has the power to “[ijnstitute, defend or intervene in

LN e 3 A WA

litigation or administrative proceedings” — inchading those matters impacting individual Units.
10 | NRS 116.3102(1)(d). The Court should not read into NRS 116.3102(1)(d) a drastic limitation
11 || that is not present in the statute and that is contrary to the explicit intemt of its drafters. The
12 Association respectfully requests that this Court overtum the District Court and find that the

13 || Association has standing to bring claims for all of the construction defects alleged in the action

14 1 below, . o
15 Dated this _/ 5 day of November, 2008.
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I hereby certlfy that I have read this appellate btief, and to the best of my knowledge,
information, and belief, it is not frivolous or interposed for any improper purpose. I further
certify that this brief conplies with all applicable Nevada Rules of Appellate Procedure, in
particular NRAP 28(e), which requires every assertion in the brief regarding matters in the
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An unpublishuzd ordef stiall not be regarded as pre'cede_z»nt and shall not be cited as legal authority. SCR 123,

IN THE SUPREME COURT OF THE STATE OF NEVADA

HIGH NOON AT ARLINGTON RANCH No. 52798
HOMEOWNERS ASSOCIATION, A
NEVADA NON-PROFIT ‘
CORPORATION, FOR ITSELF AND
FOR ALL OTHERS SIMILARLY
SITUATED,
Petitioner,

vs.
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK, AND, THE HONORABLE
SUSAN JOHNSON, DISTRICT JUDGE,
Respondents,

and
D.R. HORTON, INC,,
Real Party in Interest,

ORDER GRANTING PETITION

| This is an original petition for a writ of mandamus or
prohibition challenging a district court order granting partial summary
judgment in a constructional defect action.
FACTS AND PROCEDURAL HISTORY
Pefitioner High Noon At Arlington Ranch Homeowners

Association (High Noon) manages a Las Vegas, Nevada, planned
community that consists of 342 townhomes. Hiéh Noon brought suit
against real party in interest D.R. Horton, Inc, the developer of the
community. High Noon brought the suit “in its own name on behalf of
itself and all of the High Noon at Arlington Ranch Homeowners

Association unit owners.” In the complaint, High Noon alleged various
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constructional defects that affegted both the common elements and the
individual units located within the community. |

D.R. Horton filed a motion for partial summary judgment in
which it chalienged High Noon’s ability to pursue the constructional defect
claims that concerned the individual units. D.R. Horton argued that High
Noon, as a homeowners’ association, lacked standing to bring suit for
defects affecting individual units, asserting that an associatioﬁ’s standing
to commence an action under NRS 116.3102(1)(d) is limited to defects
affocting the “common-interest community.” D.R. Horton claimed that .
individual units were not part of the “common-interest community” with
respect to which NES 116.3102(1)(d) granted associations standing. In
support of its interpretation of NRS 116.3102(1)(d), D.R. Horton argued
that a contrary reading would permit homeowxieis’- associations to bring
representational actions without abiding by Nevada Rule of Civil
Procedure 23’s requirements governing. class actions.

High Noon opposed the motion, maintaining that, under NRS
116.31088(3), D.R. Horton, as a nonmember developer, lacked standing to
challenge an agsociation’s ability to raise claims on behalf of its members,
and that NRS 116.83102(1)(d) expressly granted High Noon standing to
bring suit for defects involving individual units, reasoning that the units
are considered a part of the common-interest community.

The district court did not address Dorrell's argument
regarding D.R. Horton's ability to challenge its standing, but agreed with
13.R. Horton and concluded that High Noon, as a homeowners’ association,
lacked sfanding to bring a constructional defeet suit on behalf of owners
for defects affecting individual units. In ibs conclusions of law, the court

explained that NRS 116.83102(10(d) is the sole provision granting




associations the power to bring suit on behalf of wmit owners. NRS
116.3102(1)(d) grants associations power fo “[i]ngti’f:ute . .. litigation . . . on
behalf of itself or two or more units’ owners on matters affecting the
common-interest community.” The court then construed NRS 116.021s
deﬁnition of “common-interést community” and ‘its use of the term “other
than that unit’ to evidence the Legislature’s intent to limit the definition
to exclude individual units. The court also concluded that because
Arlington Ranch’s CC&Rs provided that the claims affecting the units
were the property of the individual unit owners, and that the CC&Rs did
not confer any right or duty upon High Noon 'to “pursue defect claims
related to the units,” such right “remains with the individual homeowners
and . . . can not be taken away.” Accordingly, the court held that High
Noon lacked standing to pursue such claims. As a result, High Noon filed
a petition for extraordinary relief.

In its petition, High Noon asserts that the district court erred .
by .consifiering D.R. Horton's challenge and that the district court misread
NRS 116.3102(1){d) because a plain reading of that statute demonstrates
that s homeowners association has standing to institute constructional
defect litigation on behalf of owners for defects affecting individﬁal units
since the units are part of the common-interest community,

DISCUSSION

Propriety of writ relief

A writ of mandamus is available to compel the performance of
an act that the law requires as a duty resulting from an office, trust,‘ oF
station, or to control a manifest abuse of discretion.” We the People
Nevada v. Secretary of State, 124 Nev. _, __, 192 P.3d i166’ 11'70
(2008); see also NRS 34.160.
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Having recently resolved these precise issues in D.R. Horton v.

Dist, Ct., 125 Nev. __, __ P.3d __ (Adv. Op. No. 35, September 3, 2009),
and concluded that: (1) 2 nonmember developer may challenge whether an
aseociation can properly assert claims in a representative capacity on
behalf of its members; and (2) homeowners’ associations have standing to
institute litigation on behalf of it members for defects affecting individual
units, subject to class action principles, we conclude that the diétrict court
abused its discretion by granting D.R. Horton's motion for partial
summary judgﬁzent. As a result, we grant High Noon's petition. |

A nonmember developer has standing to challenge whether.a homeowners’
association can properly assert claims in a representative capacity on
behalf of its members

High Noon challenges the district court’s consideration of D.R.

Horton's motion for partial summary judgment, arguing that a developer
lacks standing to challenge a homeowners’ association’s ability to raise
claims on behalf of its members for defects affecting individual units under
NRS 1},6.31088(3). As determined in D.R. Horton v. Dist. Ct., 125 Neav.
. P.3d __ (Adv. Op. No. 35, September 3, 2009), while we agree
with High Noon that NRS 116.31088(3) prohibits a nonmember from
challenging the adequacy of the procedure underlying the commencement
of a civil action, we conclude that nothing in NRS 116.31088(3) prohibits a
developer from challenging whether the homeowners' association meets
the requirements for bringing a suit in its representative capacity.

NRS 116.31088 sets forth the statutorily required practices of
a homeowners' association regarding civil actions. Included in the statute
are the procedures and timing by which the association must notify each
unit owner of the commencement of a civil action, and a provision that

‘specifies that nonmembers cannot challenge the adequacy of the
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procedures underlying the commencement of a civil action. = As we

concluded in D.R. Horton v, Digt. Ct., nothing in NRS 116.31088 precludes

a developer from challenging the nature of the asserted claims and the
damages sought against the developer in a constructional defect action;
therefore, NRS 116.31088 is inapposite. 125 Nev. o P.3d

___ {Adv. Op. No. 3b, September 3, 2009). Accordingly, we conclude that

the district court did not err by considering D.R. Horton’s motion for
partial summary judgment.

A homeowners’ association has standing under NRS 116.3102(0)d) to
assert causes of action for constructional defects on hehalf of its members

High Noon argues that the district court erred by concluding
that High Noon does not have standing to assert constructional defect
claims on behalf of its members for defects affecting individual units under
NRS 116.3102(1)(d). In line with our holding in D.R. Horton, 125 Nev.
... P3d__ (Adv.Op. No. 35, September 3, 2009), we agree.

| NRS Chapter 116, also known as the Uniform Common-

Interest Ownership Act, NRS 116.001, applies to all common-interest,
planned communities. NRS 116.1201. NRS 116.3102(1) provides, in

pertinent part:

Except as otherwise provided in subsection 2, and
subject to the provisions of the declaration, the
association may do any or all of the following:

(d) Institute, defend or intervene in
litigation or administrative proceedings in its own
name on behalf of itself or two or more units
owners on matiters affecting the common-interest

community.
(Emphasis added.)
Suprene COURT
NE:.:DA 5
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In D.R. Horton, because the meaning of “common-interest

community,” as used in NRS 116.3102(1), was ambiguous, we looked to the
meaning of that term in light of other provisions of NRS Chapter 116,
including “common-interest community,” NRS 116.021, “unit” NRS
116,098, and “common elements,” NRS 116.017, and concluded that units
are part of the common-interest community. 125 Nev. at __, . P.3d at
. In coming to this conclusion, we analyzed the definition of a
“common-interest community,” under NRS 116.021—meaning, “real estate
with respect to which a person, by virtue of his ownership of a unit, is
obligated to pay for real estate other than that unit’—and, contrary to
D.R. Horton’s argument, we concluded that the phrase “other than that
unit” does not exclude a unit. D.R. Horton, 125 Nev. at __, ___ P.3d at

Rather, NRS 116.021 merely expands the definition of “common-
interest community” to require an owner to pay for realty other than that
unit that he or she owns. Id. at _ , _ P3d at _, Because we
concluded that a unit is a part of the “common—iﬁterest. community” as
defined by NRS 116.021, we concluded that NRS 116.3102(1)(d) confers
standing on a homeowners association to assert claims “on matters
affecting the common-interest community,” including matters affecting
individual units. Id. at _ . P.3d at __. We also noted that section
8.11 of the Restatement (Third) of Property and its comments support this

court's interpretation of the term “common-interest community.” D.R.

Horton, 126 Nev.at __, ___P.3dat .
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Applying this interpretation of NRS 116.3102(1)(d) to the facts
of this case, we conclude that High Noon has standing to assert claims on

hehalf of its members

for defects affecting individual units.?
We note, however, as we did in D.R. Horton,. that although

homeowners associgtions have standing to bring constructional defect

suits on behalf of individual unit owners for matters affécting individual

units under NRS 116.3102(1X(d), that statute must be reconciled with the
principles of class action lawsuits under NRCP 23 and the concerns
related to constructional defect class actions, which this court examined in
Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 124 P.3d 530
(2005). D.R. Horton, 125 Nev.at , P3dat__ .

INRS 116.3102(1) also requires this court to determine whether the
community’s declaration limit the homeowners’ association’s standing to
assert constructional defect claims for defects that affect individual units.
The Supplemental Declaration of Covenants, Conditions & Restrictions
and Reservation of Easements (CC&Rs) at issue in this case provide that
the “[dJuties, powers, and rights” of the association “includ{e] any
applicable powers . . . as are expressly set forth in the Governing
Documents, or in any applicable provision of NRS Chapter 116" and
further defines “Community” as “a Common-Interest Community, as
defined in [NRS Chapter 116].” Nothing in the CC&Rs prohibits High
Noon from bringing constructional defect suits against third parties on
behalf of individual owners. Therefore, because the CC&Rs grant High
Noon the powers set forth in NRS Chapter 116 and define the “common-
interest community” identically to Chapter 116, and they do not otherwise
limit High Noon’s standing, we determine that it is not necessary to
separately address whether the CC&Rs exclude individual units from the
community.




In Shuette, this court explained that‘ because a fundamental
tenet of i)roperty law is that land is unique, “as a practical matter, single-
family residence constructional defect cases will-rarely be appropriate for
cfass action treatment.” 121 Nev. at 854, 124 P.3d at 542. In other words,
because constructional defect cases generally relate to mﬁlﬁiﬁlé properties
and often involve different types of damages, issues pertaining to
causation, defenses, and compensation are widely disparate and cannot be
determined through the use of genéralized proof. Id. at 855, 124 P.3d at
543. Instead, individual parties must substantiate their own claims,
which typically renders class action certification inapproﬁriate. Id.

In sum, under the principles set forth in Shuette, if the claims
asserted by a homeowners’ association on behalf of its members involve
multiple defects that disparately affect individual units and the developer
objects to the association’s action, the district court must analyze whether
the association may, in a representative capacity, properly bring the action
ander NRCP 23. See Shuette, 121 Nev. at 856-57, 124 P.3d at 543-44. In
doing so, the district court must consider “whether the claims and various
theories of Lability satisfy the requirements of numerosity, commonality,
typicality, adequacy, and, as in Shuette, whether ‘common questions of
law or fact predominate over individual questions, or whether the action

satisfies one of the other two options set forth in NRCP 23(b)."%2 DL.R.

?As noted in D.R. Horton, “in addition to considering whether
common questions of law or fact predominate over claims concerning
individual units, the district court, upon determining that the
prerequisites enumerated in NRCP 23(a) are satisfied, could also consider
whether the class action satisfies NRCP 23(b)(1) or (2).” 125 Nev. at __
nd, P3dat___n4
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Horton, 125 Nev. at
124 P.3d at 539); see also NRCP 23. If necessary, the district court may

,__P.3dat___(quoting Shuette, 121 Nev. at 850,

grant conditional cerfification and reevaluate the action in light of any
problems that arise during or affer discovery. See Shuette, 121 Nev. at
857-58, 124 P.3d at 544.

Here, High Noon alleged several causes of action against D.R.
Horton,? claiming, in part, that both the individual units and the common
areas of the community have various defects and deficiencies pertaining
to, for example, structure, electrical, plumbing, and roofing. Thérefore, in

accordance with the analysis set forth in D.R. Horton, we direct the

district court to review the claims asserted by High Noon to determine
w}}ether the claims conform to class action principles, and thus, whether

High Noon may file suit in' a representative capacity for constructional

5[n particular, High Noon alleged causes of action for breach of
implied and express warranties, breach of contract, and breach of
fidueiary duty.

SupremE CoURT
oF

Nevara
9

oy ivara < EiEe




defects affecting individual units. Accordingly, we grant the petition and
direct the clerk of this court to issue a writ of mandamus instructing the

district court to conduct further proceedings consistent with this order.

It is so ORDERED.
/ e&&/‘. m , Cd.

Hardesty

Parragmrre

/@D u«@ }QS -
Douglas
J.
Cherry
, d.
Saltt v,
/\4 p
G1bb0ns
ﬂ! CICQ M o
Pickering

ce:  Hon. Susan Johnson, District Judge
Quon Bruce Christensen Law Firm
Wood, Smith, Henning & Berman, LLP
Eighth District Court Clerk .
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Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

Aj’L}},M
84

CASENO.:
DEPT. NO.:

HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION, a -
Nevada non-profit corporation, for itself

and for all others similarly situated, )
COMPLAINT

Plaintiff,

D.R. HORTON, INC., a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESS or GOVERNMENTAL

ENTITIES 1-100, inclusive, RECEIVED

JUN 672007
CLERK OF It b JRT

Defendants,

COMES NOW Plaintiff, HIGH NOON AT ARLINGTON RANCH HOMEOWNERS
ASSOCIATION, a Nevada non~pfoﬁt corporation, by and through its counset, Quorn Bruce

Christensen, and upon information and belief, hereby complains, alleges, and states as follows:
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I. PARTIES

1. Plaintiff. High Noon at Arlineton Ranch Homeowners Association (“Plaintiff"). is a
1. Plaintiff, High Noon at Arlington Ranch Homeowners Association ("Ptaindff’), is a

non-profit corporation organized and existing under and by virtue of the laws of the State of
Nevada, and has its principal place of business within the County of Clark, State of Nevada.

2. The Association’s members are collectively the owners, in fee simple, of the
Common Areas of the Subject Property commonly known as High Noon at Arlington Ranch.
The Common Areas of the Subject Property include the entire property, except the separate
interests therein, as well as all facilities, improvements, and landscaping located within the
Common Areas,

3. The Association has the responsibility to maintain the Common Areas of the Subject
Property. Additionally its members have the duty, responsibility and obligation to paint,
maintain, repair and replace all structures and appurtenances, including but not limited to,
buildings, outbuildings, roads, driveways, parking areas, fences, screening walls, retaining walls,
landscaping, exterior air-conditioning components, including, but not limited to, paint, repair,
replacement, and care of roofs, exterior building surfaces, building framing, and other exterior
improvements within the Subject Property.

4. Plaintiff's members are the individual owners of units within the Subject Property.
Plaintiff brings this suit in its own name on behalf of itself and all of the High Noon at Arlington
Ranch Homeowners Association unit owners. The constructional deficiencies and damages
resulting therefrom are matters affecting the High Noon at Arlington Ranch Common Interest
Community. If it is subsequently determined that this action, and/or any claims within the scope
of this action, should more properly have been brought in the name of each individual unit owner
or as a class action, Plaintiff will seek leave to amend this Complaint to include unit owners
andfor Class Representatives.

3. At all timeg refevant hereto, Defendant, D\R. HORTON, INC., was and remains a
business entity doing busiﬁeSS in the County of Clark, State of Nevada.

6. At all times relevant hereto, Defendant D.R. HORTON, INC., a Delaware Corporation
(*Defendant™), was engaged in the business of planning, developing, designing, mass produeing,

2
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building, consiructing, and selling residential real property in the County of Clark, State of

Nevada, and was the owner, developer, general contractor, and selier of the Subject Property.

Nevada, and was the owner, developer, general contractor, and seller of the Subject Property.

7. As the owner, developer, general contractor, and seller of the Subject Property,
Defendant was directly responsible for the planning, design, mass production, construction,
and/or supervision of construction of the Subject Property and, therefore, is responsible in some
manner for the defects and deficiencies in the planning, development, design, and/or construction
of the Subject Property, as alleged herein, and Plaintiff’s damages related to such defects and
deficiencies. )

8. The true names and eapacities of Defendants sued herein as DOE INDIVIDUALS 1~
100, ROE BUSINESS or GOVERNMENTAL ENTITIES 1-100, inclusive, and each of them, are

presently unknown to the Plaintiff and therefore are sued under fictitious names.”

9. The DOE INDIVIDUALS 1~ 100, and ROE BUSINESS or GOVERNMENTAL
ENTITIES 1-100, inclusive, and eaph of them,. are responsible for the planning, development,
design, mass production, construction, supervision of construction, and/or sale of the Subject
Property and, therefore, they are responsible in some manner for the defects and deficiencies in
the planning, development, design, and/or construction, inspection and/or approval of the Subject
Property as alleged herein, and Plaintiff’s damages related to such defects and deficiencies.

[I. GENERAL ALLEGATIONS

10. The Subject Property is located in the County of Clark, State of Nevada. A site map
of the Subject Property is atiached herefo as Exhibit 1. The Community is composed of 342
residences contained in 114 buildings. Sales of residences began in 2004 and continued through
2006. |

11. At all times relevant herein, Defendants, including DOE and ROE INDIVIDUALS 1-
100 or ROE BUSINESS ENTITIES 1-100, were the officers, agents, employees and/or
representatives of each other in doing the things alleged herein and in so doing were acting in the
scope of their respective authority and agency.

12, Defendants, and each of them, {excluding, however, ROE GOVERNMENTAL

ENTITIES 1-100 tnless hereinafter specifically included), undertook certain works of

3
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improvement upon the undeveloped Subject Property, including all works of development,

design, construction and sale of the Subject Property, products, and individual units therein to the
design, construction and sale of the Subject Property, produets, and individual units therein io the

general public, including the Plaintiff, its members and/or their predecessors in interest.

13, Defendants were m_ercﬁants and sellers with respeet o the Subject Property, non-
integrated products, and all individual units therein, which are the subject of this action as
described above.

14. By reason of the sale, transfer, grant and conveyance to Plaintiff and its members,
Defendants impliedly warranted that the Subject Property and all individual units therein, were of
merchantable quality.

15. Defendants failed to properly and adequately investigate, design, inspect, plan,
engineer, supervise, construct, produce, manufacture, develop, prepare, market, distribute, supply
and/or seli the Subject Property, non-integrated products and all individual units therein, in that
said Subject Property, non-integrated products and individual uniis therein have experienced, and
continue to experience, defects and deficiencies, and damages resulting therefrom, as more
specifically described below.

16. The defects and deficiencies include, but are not necessarily limited to, structural
defects, fire-safety defects, waterproofing defects, civil engineering/landscaping, roofing, stucco
and drainage defects, architectural defects, mechanical defects, plumbing and HVAC defects,
sulfate contamination, acoustical defects, defects relating to the operation of windows and sliding
glass doors, and electrical defects.

17. The Subject Property may be defective or deficient in other ways and to other extent
not presently known to Plaintiff, and not specified above. Plainiff reserves the right to amend
this Complaint upon discovery of any additional defects or deficiencies not referenced herein,
and/or to present evidence of the same at the time of trial of this action.

12. Due to the failures of Defendants and the defects, deficiencies, and resulting
damage, the Subject Property has been adversely impacted so as to diminish the function of the
Subject Property and individual units thereon, thereby affecting and interfering with the health,

safety and welfare of the Plaintiff and its members, and their use, habitation and peaceful and

4
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quiet enjoyment of the Subject Property.

19, Plaintiff alleges generally that the defects and deficiencies as described above are,

o dmonmii

19, Plaintiff aileges generally that the defecis and deficiencies as descnived above are,
among other things, violations or breaches of local building and construction practices, industry
standards, governmental codes and restrictions, manufacturer requirements, product
specifications, the applicable Building Department Requirements, Chapter 523 of the Nevada
Administrative Code, and the Uniform Building Code, National Electrical Code, Uniform
Plumbing Code, and Uniform Mechanical Code, as adopted by Clark County and the City of Las
Vegas at the time the Subject Property was planned, designed, constructed and sold.

20. The deficiencies in the construction, design, planning and/or construction of the
Subject Property described in this Complaint were known or should have been known by the
Defendants, inchuding the ROE GOVERNMENTAL ENTITIES at all times relevant hereto.

21, All of the claims contained in this Complaint have been brought within the
applicable Statutes of Repose and/or Limitations.

72. Plaintiff alleges generally that the conduct of Defendants, including the ROE
GOVERNMENTAL ENTITIES, was and remains the actual, legal and proximate cause of

general and special damages to Plaintiff.

I1}. FIRST CLAIM FOR RELIEF
(Breach of Implied Warranties of Workmanlike Quality and Habitability)

23. Plaintiff hereby incorporates and realleges Paragraphs 1 through 22 of the Complaint
as though fully set forth herein.
24. Defendants expressly and impliedly warranted that the Subject Property, components

and associated improvements, were of workmanlike quality, were safely and properly constructed

‘and were fit for the normal residentia] purpose intended.

25. Further implied warranties arose by virtue of the offering for sale by Defendants of
the Subject Property to Plaintiff and its members, without disclosing that there were defects
assoeiated with said property, thereby leading all prospective purchasers, including Plaintiff and
its members, to believe that there were no such defects.

26. Defendants gave similar implied warranties to any and all regulatory bodies who had
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10 issue permits and/or provide approvals of any nature as fo the Subject Property, which were at

all relevant times defective and known by Defendants to be so defective.
all relevant times defective and known by Defendartts to be so defective.

27. Defendants breached their implied warranties in that the Subject Property was not,
and is not, of workmanlike quality, nor fit for the purpose infended, in that the Subject Property
was not, and is not, safely, properly and adequately constructed.

28. Defendants have been notified and have full knowledge of the alleged breaches of
warranties and Defendants have failed and refused to take adequate steps to rectify and/or repair
said breaches.

29. As a proximate legal result of the breaches of said implied warranties by Defendants
and the defective conditions affecting the Subject Préperty, Plaintiff and its members have been,
and will continue to be, caused damage, as more fully describe herein.

30. As a further proximate and legal result of'the breaches of the implied warranties by
Defendants and the defective conditions affecting said Subject Property, Plaintiff and its
members have been, and will continue to be, caused further damage in that the defects and
deficiencies have resulted in conditions which breach the implied warranty of habitability,

31. Plaintiff incorporates by reference, as if set forth herein, the particular statement of
damages described in the prayer for relief.

12, Plaintiff is entitled to recover damages pursuant to NRS 116.4114.

33, Plaintiff has been required to retain the services of Quon Bruce Christensen to
prosecute this matter and is entitled to an award of altorney’s fees based thereon.

34. Plaintiff is entitled to recover its attorney's fees, costs and expenses pursuant to
NRS 116.4114.

35. The monies recoverable for attorney’s fees, costs and expenses under NRS 40.600 ¢/
seg. and NRS 116 ef seq., include, but are not limited to, all efforts by Quon Bruce Christensen

on behalf of Plaintiff prior to the filing of this Complaint.
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IV. SECOND CLAIM FOR RELIEF
(Breach of Contract)

~ B [ [IEIN - . - . . v - “ mw oA

36.  Plaintiff realleges and incorporates by reference Paragraphs 1 through 35 of the
Complaint as though fully set forth herein.

37.  On various dates, each of the Plaintiff’s members and Defendants entered into a
written contract pursuant to which Plaintiff's members would purchase 2 unit in the Subject
Property and Defendants would sell a code-compliant and habitable unit to purchasers.

18.  Plaintiff and its members have at all times performed the terms of the contract in
the manner specified by the contract, except those terms which could not be fulfilted without
fault attributable to Plaintiff or its members,

39,  Defendants have failed and refused, and continue to refuse to tender its
performance as required by the contract in that said units were not and are not in a habitable and
code-compliant condition.

40, Said contracts contain a provision that if the subject of the contract should go to
litigation, the prevailing party is entitled to atiorneys’ fees and costs.

V. THIRD CLAIM FOR RELIEF
{Breach of Express Warranties)

41.  Plaintiff incorporates and realleges paragraphs 1-41 hereof by reference as thaugh
fully set forth herein,

472, When marketing and selling the residences and improvements and appurtenances
thereto to the peneral public and to Plaintiff and its mernbers, Defendants, with the exception of
ROE GOVERNMENTAL ENTITIES 1-100, by and through their agents or employees, expressty
warranted by verbal, written and demonstrative means, that the design and construction of said
residences and improvements and appurtenances thereto, were designed and constructed free
from defect or deficiency in materials or workmanship in compliance with applicable building
and construction codes, ordinances and industry standards, and are {it for human habitation.

43, By designing and constructing the residences, improvements and appurtenances
incident thereto in a defective and deficient manner violating building and construction codes,

ordinances and industry standards then in force as described herein above, Defendanis breached

7
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said express warranties made to Plaintiff and its members. As a proximate cause of Defendants®

conduct, Plaintiff and its members have and continue to suffer damages which include, without
conduct, Plaintiff and its members have and continue fo suffer damages which include, without

limitation, the cost to repair the defects and deficiencies in the design and construction of the
residences and improvements and appurtenances thereto, which are now and will continue to
pose a threat 1o the health, safety and welfare of Plaintiff, its members, their guests and the
general public until such repairs are effected. Said damages are in excess of $40,000.00 (Forty
Thousand Dollars) and continuing.

44.  Plaintiff is entitled to damages pursuant to NRS 116.4113.

45.  Asaresult of Defendants’ breaches of express warranties, Plaintiff has been
compelled to retain the services of the Quon Bruce Christensen Law Firm in order to comply
with statutory requirements prior to litigation and to institute and prosecute these proceedings,
and to retain expert consultants and witnesses as reasonably necessary to prove their case, thus
entitling Plaintiff to an award of attorneys fees and costs in amounts to be established at the time

of-trial.

VI. FOURTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty)

46.  Plaintiff incorporates and realleges paragraphs 1-45 hereof by reference as though
fully set forth herein.

47.  Plaintiff is informed and believes and thereupon alleges that Defendants, with the
exception of ROE GOVERNMENTAL ENTITIES, inclusive, were the promoters, developers and
creators of the Association. In said capacities, Defendants served as directors and officers of the
Association, exercising direct and indirect control over the administration, management and
maintenance of the Association and its property, including but not limited to the Common Areas of
the Subject Property. _As such, Defendants were obligated to maintain and repair said Common
Areas and the improvements and appurtenances incident thereto as the fiductaries of all Association
members.

4%.  Plaintiff is informed and believes and thereupon alleges that, as regards the sale of

the units and accompanying interests in the Common Areas of the Subject Property, Defendants
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owed a fiduciary duty to disclose material facts pertinent to the condition and desirability of said

property which were neither known to nor reasonably discoverable by Plaintiff or its members at the

P FORR. . Y

property which were neither known to not reasonably discoverabie by Plaintiif ot its members at the
time of purchase, including the costs of maintaining and repairing same, Said fiduciary duties were
continuing in nature, including the duty fo disciose to Plaintiff’s members the nature and existence
of any defects of deficiencies in the design or construction of the Subject Property, the Common
Areas thereof and the improvements and appurtenances incident thereto.

49, Defendants breached their fiduciary duties by failing and refusing .m‘ disclose the
exisience and nature of such defects to Plaintiff’s members, by failing and refusing to repair said
defects, and by failing and refusing to take necessary action to have those responsible for the defects
and deficiencies in design and construction repair, or pay to repair, said defects and deficiencies.
Because Defendants and each of them were in some manner directly responsible for the
development, design and construction of the Subject Property, the Common Areas thereof and
improvements and appurienances incident thereto, Defendants knew or should have known of said
defects and deficiencies therein at or before the commencement of sales to the public, and their
failure to disclose, repair or pay fo repair said defects and deficiencies constitutes an act of self-
dealing in reckless disregard for the health, safety and well-being of Plaintiff and its members.

50.  Plaimiffis informed and believes and thereupon alleges that Defendants have further
breached their fiduciary duties by (1) entering into agreements, contracts and financial arrangements
contrary to the best interests of the Association, {2) entering into unauthorized transactions resulting
in losses to the Association, (3) mainiaining conflicts of interest with the Association and failing to
disclose said conflicts, (4) negligently and recklessly handling of Association revenues, income and
accounts to the detriment of the Association, (5) promoting a marketing scheme that directly
benefitted Defendants to the detrimant of the Association, and (6) failing to collect adequate
agsessment income and prepare adequate operating budgets to meet the reasonable repair and
maintenance needs and related Association needs.

51, As a proximate cause of Defendants’ conduct, Plaintiff and its members have

suffered and continue to suffer damages, including without limitation, the cost to repair the defects
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and deficiencies in the design and construction of the Subject Property, the Common Areas thereof

and the improvements and appurtenances incident thereto, which are now and will continue to pose
and the improvements and appurienances incident thereio, which are now and will continue io pose

a threat to the health, safety and welfare of Plaintiff, its members, and their guests and the general
public until such repairs are effected. Plaintiff is informed and believes and thereupon alleges that
said damages are in excess of $40,000.00 (Forty Thousand Dollars) and continuing.

52.  Defendants’ breaches of the fiduciary duties owed to Plaintiff and its members were
was at all times malicious and undertaken with the intent to defraud and oppress Plaintiff and its
members for Defendants’ own enrichment, thus warranting the imposition of punitive damages
sufficient to punish and embarrass Defendants, and to deter such conduct by them in the future.

53, As a result of Defendants’ conduct, Plaintiff has been compeiled 1o retain the
services of the law firm of Quon Bruce Christensen in order to comply with statutory requirements -
prior to litigation and to institute and prosecute these proceedings, and to retain expert consultants
and witnesses as reasonably necessary to prove their case, thus entitling Plaintiff to an award of

atlorneys’ fees and costs in amounts to be established at the time of trial.

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:
1. For general and special damages all inan amount in excess of $10,000.00,
2. For such other relief that the Court deems just and proper, including, but not

limited to equitable relief.

Dated this T2 day of June, 2007
QUON BRUCE CHRISTENSEN

NARCY QUON] ESQ.

Nevada Bar No., 6099

JASON W. BRUCE, ESQ.
Nevada Bar No. 6916

JAMES R, CHRISTENSEN, ESQ.
Nevada Bar No. 3861

2330 Paseo Del Prado, Suite C-101
Las Vegas, Nevada 89102

(702) 942-1600

Attorneys for Plaintiff

10
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EXHIBIT “2”

KOELLER | NEBEKER | CARLSON ~ HALUCK 1P

300 South Fourth Street, Suite 500
Las Vegas, NV 83101
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NANCY QUON, ESQ.

Nevad
Nevade Bar N 0291,

Mevade Bar Mo, 6099

JASON W, BRUCE, ESQ.
Nevada Bar No. 6916

JAMES R. CHRISTENSEN, ESQ.
Nevada Bar No. 3861

2330 Paseo Del Prado, Suite C101
Las Vegas, NV 83102

(702) 942-1600

Attorneys for Plaintiff

HIGH NOON AT ARLINGTON RANCH
HBOMEOWNERS ASSOCIATION, a
Nevada non-profit.corporation, for itself
and for all others similarly situated,

Plainiff,

D.R. HORTON, INC,, a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESS or GOVERNMENTAL
ENTITIES 1-100, inclusive,

)
)
)
)
)
)
)
)
)
)
)
J
)
}
)
)
)
)
)
3
Defendants. %

90y
o34

‘

L

QUON BRUCE CHRISTENSEN LAW FIRM

* cuama  °

FILED

AETWIRY,
hos 13 1wz 8407
e e

CLERK: } . .7 COURT

DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

CASE NO.: A542616
DEPT. NO.; XXII

ORDER GRANTING PLAINTIFF'S BX
PARTE MOTION TQ STAY
COMPLAINT AND ENLARGE TIME
FOR SERVICE

The above referenced matter having been considered by this Honerable Court, pursuant to
ﬁla@iff’s Ex Parte Motion to Stay Complaint and Enlarge Time For Service, Plaintiff being

e
gep%iemed by the Quon Bruce Christensen law firm and the Court having considered all

pleadings and papers on file herein, and determining that there was good cause for proceeding
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and nio just reason for delay.

IT IS HERERY ORDERED. ADJUDICATED AND DECREED as follows:

ITIS HEREBY OR \.DED\ED ADIUDICATED AND DECREED as follows:
1. That Plaintiff’s Ex Parte Motion to Stay Complaint and Enlarge Tirne for Service
is granted.

2. That Plaintiff's Complaint is hereby stayed until the completion of the NRS
40,600 et seq. pre-litigation process.

3. That based upon good cause shown, Plaintiff’s time 1o serve its surnmons and
complaint on each Defendant is enlarged, pursuant to NRCP 4(1), until

30 days after the completion of the pre-litigation process.

ORDERED THIS Z day ofig%ﬂx ‘,ii . 2007,

RICT COURT JUD

Submitted by:

Nevada Bar No. 6916

JAMES R, CHRISTENSEN, ESQ,

Nevada Bar No. 3861

QUON BRUCE CHRISTENSEN LAW FIRM
2330 Paseo Del Prado, Suite C-101

Las Vegas, NV 89102




EXHIBIT “3”

KorLLER | NEBEKER | CARLSON : HALUCK 11p

300 South Fourth Street, Suite 500
Las Vegas, NV 89101
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1§ NOTEC

NANCY QUON, E3G.

Nevada Bar No. 6099

JASON W. BRUCE, BSQ.

7 § Nevada Bar No. 6916

IAMES R.CHRISTENSEN, ESQ.

4 § Nevada Bar No, 3861

QUON BRUCE CHRISTENSEN LAW FIRM

5 Il 2330 Paseo Del Prado, Suite C10H
Las Vegas, HV 89102

6 i {707) 942-1600

Atorneys for Plainilfil

7
8 DISTRICT COURT
0 CLARK COUNTY, STATE OF NEVADA
1 | 14iGH NOON AT ARLINGTONRANGH ) NOTICEQECOMPLIANCE WITH
HOMEBOWNERS ASSOCIATION, 2 ¥ HEVADA REVISED STATUTE 40,648
i1 if Nevada non-profit corporation, for itself )
and for all others similarty situated, 3
12 3
Clatmant, 3
13 i
v, H
14 3}
. % D.R. HORTON, INC.,, a Delaware )}
& 15 § Corporation DOE TNDIVIDUALS 1-100, )
ROE BUSINESS or GOVERNMENTAL )
16 B ENTITIES §-100, inclusive, }
b
b Contraptor. 3
. |
18
19 I TO DR HORTON, INC:
i) PLEASE TAKE NOTICE that this firm has been retained by HEGH NOON AT

21 f ARLINGTON RANCH HOMEOWNERS ASSOCIATION, for iseif on behalf of its members to
99 1| natify you of a construction defect claim pursuant 10 N.R.S. 46.600 &1 seq.. and 1o begin possible

23 |t settlement negotiations.

24 I
23 NOTICE
26 This notice is made via certified mail, retyrn receipt requested, o
0 27 A, Dectarant, D.R, HORTON , INC., 2 Delaware Corparation, al its {ast known

28 business address, 330 Carousel Parkway, Henderosa, Nevada §9014;
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B. Dieclarant's Resident Agent, CORPORATION TRUST COMPANY OF

NEVADA, 6100 Neil Rosd, Suite 500, Rexo, Nevada 835115 and

ol Beclarant's President, Donald Tomnitz, at 301 Commerce, Sube 500, Fort Worth,
TX, 76102.
IL
THE COMMUNITY

The community of residences and appurienances is comprised of approximatcty 375 umits
located in Clark County, 2\‘ieva(ia. The location of the communaily commonty known as High
Noon al Ardington Ranch is mare partieularly deseribed in Exhibit 1.

TOLLING OF ALL RELEVANT §TATUTES OF LIMITATION/REPOSE

This aolice shall also commenge the tolling provisions coniained in MRS 40.69%; thus, li
staim{;ry and contractual limitations as they apply to Claimants, will be ttled during the entire
NRS 40.600 er seq. process.

V.
THE DEFECTS

Pursuant lo and in compliance with MRS 46,645, and more particutarty NRS 40.645(5),

T this Notice cornains a list of constructional defects identilied by construction cxperts. The

Expert Reports served as part of this Notice specify in reasonable detail the defects, known’
damages, and known injuries to the residences and appurenances at the High Noon at Arlington
Rancl Community. To the extent known, said reports provide expert opinions a5 10 the causes of
the defects, the nature and extent of the damages and injuries caused thereby, and the location of

each defect within each residence or appunienance.

V.
REQUESTED DOCUMENTS
Request is hereby made for all relevant repors. photos. eorrespondence, plans,
specifications, Warranlics, contracts, subconiracts, work orders for repeir, videotapes and soil and

other engineering reporls that are not privileged.

2
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PROTECTED CORRESPONDENCE
All decuments and writings, including this Notice, are protected by the
settlement/mediation privilege set forth in MRS 48.109. The fepisiative purpose of NRS 40.600
of yeg. is 1o scttle construciion defect claims without Hiigation. As such, alf documents,
fneluding this notice, are protected and privileged.
Dated this /7 f%ay of January, 2008.
QUON BRUCE CHRISTENSEN

NANCY QUOR/ESQ.
Nevads Bar No, 6099
TASON W. BRUCE, ESQ.
Nevada Bar No. 6916 :
FAMES R, CHRISTENSEN, ESQ.
Nevada Bar No, 3861
2330 Paseo del Prado, #0101
Las Vegas, NV 89102
{707)942-1600
Astorneys for Clalmants

ad
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WOOD, SMITH, HENNING & BERMAN LLP
Aftomeysat Law
70 WEST LAKE MIEAD BOULEVARD, SUTTE 250

LAS VEGAS, HEVADA 89128-6852
TELEPHONE TOR 2220625 + pax 702 253 6225
—tt
E-

3

—k

ke

® ORIGINAL ©

i ) T

MOTD. Odou, Esq, @Q@W |
[ N JSGRpNE— o n.-.-.:-l-t..:ﬁ':.‘ﬂ“ ! \ { ij I ; QAN 0 e
(Y

Joat D, Qdow, o84, e
Nevada Bar No. 7468 JERNINS BRIy p 3

2 il Thomas E. Trojan, Esq. t5
Nevada Bar No, 6852 A
3 | 8tephen N. Resen, Esq. [ o’
Nevada Bar No. 10737 (ERIRIRED frotay
4\ WooD, SmiTH, HENNING & BERMAN LLP “= COURT
7670 West Lake Mead Boulevard, Suite 250
5 |l Las Vegas, Nevada 89128-8652
3 Attorneys for Defendant D.R. HORTON, INC.
7
8 DISTRICT COURT
o GLARK COUNTY, NEVADA
10
i1 HIGH NOON AT ARLINGTON RANCH | CASE NO,: AB42616

-— e
w N

FE e N 4
x o~ o o>

523
24
25
26
27
28

WHOMEOWNERS ASSOCIATION, a DEPT NO.: XX
Nevada non-profit corporation, for itssif

and for all others similarly situated,
D.R. HORTON, INC.’S MOTION FOR
HOA, PARTIAL SUMMARY JUDGMENT

V. DATE:

TIiME:
D.R. HORTON, INC., a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESSES or
GOVERNMENTAL ENTITIES 1-100,
inclusive,

Defendant.

COMES NOW, Defendant D.R. HORTON; INC. ("D.R. Horton"), by and

F
k]
ek
-

omeowners Association (the "HOA") on the ground that the HOA lacks standing

to bring construction defect claims outside the "common interest community” as
defined under the Uniform Common interest Ownership Act, NRS Chapter 1186.
fH
i
111

“ LEGAL:STOE-088/1050761 .1 -
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1 This Motion is based upon the pleadings and papers on file with the Coust,
1 his Motion is based upon the pleadings and papers on tile with the Gourt,
2 || the Memorandum of Points and Authorities, and any argument the Court may
3 lientertain at the time of the hearing of this matter.
4 DATED: April \| , 2008 WOOD, SMITH, HENNING & BERMAN LLP
5
8
7
8
9 Nevada Bar No, 10737
7670 W. Lake Mead Blvd,, Suiie 250
10 Las Vegas, Nevada 88128-6652
» Attorneys for D.R. HORTON, INC.
%
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19
20
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23
24
25
26
27
28
LEGAL:5708-0881058761,1 -2-
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NOTICE OF MOTION

-

ek

2 PLEASE TAKE NOTICE that Defendant will bring the foregoing MOTION
3 | FOR PARTIAL SUMMARY JUDGMENT on for hearing on the £ 72 _day of
4 , at the hour ofgg 30 ~ar.as soon thereafter as counsel can
5 |t be heard! :
5 DATED: April ___, 2008 WOOD, SMITH, HENNING & BERMAN LLP
—, J gl
By:
8 EL D. ODOU
9 vada Bar No. 7468
OMAS E. TROJAN
10 vada Bar No. 6852
STEFHEN N. ROSEN
a 11 Nevada Bar No, 10737
E § g 7670 W. Lake Mead Blvd., Suite 250
S Sp 12 Las Vegas, Nevada 89128-6652
& Egg 13 Attorneys for D.R. HORTON, INC.
o3 5%%
gigi} 14 MEMORANDUM OF POINTS AND AUTHORITIES
Z3n
88373 15 . CASE SUMMARY
- KL “x" L4 E
% %gg 16 The subject of this litigation is a 342 unit condominium planned community
§ g 17 || known as High Noon at Arlington Ranch, located on Arlington Ranch Bivd and
g =
18 I Blue Diamond Rd in Las Vegas. The instant matter involves a claim brought
1g || pursuant to NRS 40.645, by the HOA. D.R. Horton is the developer of community.
20 Without even serving a NRS 40.485 Notice, the HOA filed & construction
21 || defect complaint against D.R. Horton on June 7, 2007, asserting causes of action

n
N

‘for Breach of Implied and Express Warranties (first and third causes of action},

B
(28]

Breach of Gontract (second cause of action) and Breach of Fiduciary Duty (fourth

5o
-

cause of action). The HOA then filed an ex parte motion to stay service of the

Complaint, stating that the HOA "will immediately serve Defendants with Notice of

s B\
o

Construction Defects pursuant to NRS 40.645." As Plaintifi's have not properly
complied with NRS 40,6462, Defendants have filed concurrently with this motion,

NN
X~

1l an Ex Parte Application for an Order Shortening time for an Order to Compel

LEGALIET08-086/1059761,1 -3-
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Attomneys st Law
TETO WEST LAKE MEAR BOULEVARD, SUITE 2060

TAS VEGAS, NEVADA 85120-6652
TELEPHONE TOZ 2270525 « P TO2 2536225
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compliance with the same. Unfortunately, even if granted, this wilt only provide
comphance with the same. Untortunately, even it granted, this will onty provide

Defendants partial refief, as significant issues exist over what claims the
* Association has etanding to assert, and therefore what claims should be
inspected. Accordingly, resolving both issues is critical for the Developer and the
Subcontractors, so that they can make meaningful responses under NRS 40.6472
to the Association.

The HOA's Complaint states that it has brought the suit "in its own name on
hehalf of itself and alt of the High Noon at Arlington Ranch Homeowners HOA unit
owners.” Complaint at page 2, lines 18-19, Further, the HOA alleges that D.R.
Horton breached the express warranties made by D.R, Horton to the purchaser(s)
of each individua! unit pursuant o NRS 116.4113. Complaint at page 8, line 8.

According to Nevada Revised Statutes, Chapter 116 of the Common
interest Ownership Act, 8 homeowners' association has the power 10 bring suit in
its own name only "on matters affecting the ‘common interest community.” NRS
it 116.3102(1)(d). In this case, the HOA has brought defect claims which are not
limited to the common interest community. Instead, the HOA alleges defects
which are exclusively related to individual units for which only the unit owner
would having standing fo pursue at trial or release in a settiement. For example,
the HOA is actually suing D.R. Horton to recover damages for unit cwners' shower
enclosures, thermostat wiring, dishwasher outlets, toilets and tubs among other
things. 7

On January 21, 2008 (six months after filing suit), the HOA served a NRS
Chapter 40 Notice on D.R. Horton asserting a construction defect claims. After
receiving the Chapter 40 Notice, D.R, Horton requested access to inspect each
individual unit where these claims purported exist, to determine the nature and
extent of them and formulate a responee under NRS 40.6472 as required by April
21, 2008. Unfortunately, counsel for the HOA has attempted to delay and make

this inspection process as expensive and time consuming as possible. As set

LEGAL:5708-088/1050761.1 .
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forth in D.R. Horton's Motion to Compe! filed herewith, afier seven weeks since
TOrtn 1N U.K. HOTION'S MOTION 10 LOMPE! THea Nerewntn, arner seven Weeks since

D.R. Horton's request for compliance with NRS 40.8462, only about 153 out of 342
of the homes have been made available for inspection’.

The overreaching by the HOA in its Notice by making claims for items for
which it has no standing is improper because repairs cannot oceur without the
sonsent of the real parties in interest (i.e., the unit owners who cbviously do not
consent as they will not make their homes available for viewing), and more
importantly, repair offers under NRS 40.6272 and mediations and settlements
under NRS 40.680 can not be effective where the HOA does not own the rights to
the unit specific claims. Adding to this train wreck is the fact that it appears that
Plaintiff's counset has never even bothered to obtain Association members’
permission to pursue these private defect claims?.

This Motion is to narrow this case to those defects that the HOA has a right
to bring, and to strike those defects which the HOA has no authority to assert
under NRS Chapter 116. D.R. Horton respectiully requests that this Court rule on
this Motion as soon as possible, so that it can determine which units to continue to
fry to inspect, and also confirm whether the HOA has the legal right to force NRS
Chapter 40 procedures on the homeowners. '

Further, this relief is critical before the commencement of repairs as D.R.
Harton can not enter property that the HOA does not own or control. As this relief
|is also a logical pre-condition to any trial on the metits, resolving the issue now,
even if this case does not resolve, will save the Court and the parties time should

this case proceed to trial,

! These inspections have been scheduled to make it as inconvenient and as expensive as possible
to the Developer and Subcontractors, with significant gaps of hours in between access to units,
2The CC & R's require, in section 5.3, a 2/3's Vote of the HOA of the Board to commence a lawsuit
such as the present one. Assuming that they did do so in this case, the Board then has fo seek
approval from the membership at large, and 75% affirmative vote of the same is required to
proceed. Since the HOA sued before even providing D.R. Horton with a NRS 40.645 Notice, this
provision could not have been complied with and D.R. Horton is informed and believes that it still
has not been complied with as of loday's date, Obviously, the Asscciation and/or its counsel feel
free to disregard the CC & R's when it suits them.

LEGAL:5708-088/1050761,1 ~B-
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-l

For all these reasons, D.R. Horton requests that the Court limit the scope of
Lor 3l MISSe reasons, LUK, Hornon reguests that the Court imit the scope ot

-

defects that can be sought in this action by eliminating those defects outside the
standing of the HOA.
il. STATEMENT OF FACTS

1. High Noon at Arlingtor: Ranch consists of 342 condominiums in a
f 114-building development in Las Vegas, Nevada. Each condominium is a
separate, freehold estate within the common-interest community called High Noon

at Atlington Ranch. A copy of the High Noon at Arlington Ranch Homeowners

o m o~ o e b W N

CC&R’s Supplemental Declaration attached hereto as Exhibit "A” and incorporated

-
L)

herein by this reference.

—
—t

2. The HOA is a Nevada nonprofit corporation that manages the High

—
A

Noon at Arlington Ranch condominium community.

3. The HOA filed suit against D.R. Horton on June 7, 2007, alleging

A -
oW

breach of warranty, breach of contract and breach of fiduciary duty for alleged

Attormeys &t Law

TE70 WEST LAKE MEAD BOULEVARS, SUITE 250

-t
Lo

sonstruction defects. A copy of the Complaint is attached hereto as Exhibit "B"

—
o«

and incorporated herein by this reference.

LAS VEGAS, NEVADA 89120-8852

YELEPHONE 702 722 0825 » Fax 702 2536225

VOO, SMITH, HENNING & BERMAN £.LP
b
~}

4, As established in Exhibit "B" the HOA is seeking to recover damages

—
[o.+]

in this action pursuant to NRS Chapter 116,

s
«€©

5. Pursuant to NRS Chapter 116, a homeowners association may only

N
[

bring suit in its own name on matters affecting the "common interest community,”

NRS 116.3102(1)(d).

MM
[ % .

8. Six months after commencing suit, on January 21, 2008, the HOA
sent a NRS 40.645 Notice to D.R. Horton alleging defects in both the common

areas and each of the 342 individua! units at the Subject Property (herginafter the

NN
4 A R

"Chapter 40 Nofice™). Throughout the Chapter 40 Notice, counsel for the HOA

d
[e3]

asserts representation of all of the homeowners of the 342 individual homes, A

3]
-3

copy of the Notice is attached hereto as Exhibit *C" and incorporated herein by this

™
o

reference.

LEGAL:5708.-088/1058761.1 G
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7. As set forth in Exhibit "D" attached hereto, on February 20, 2008,
I8 AS SETTorN In EXNiD "1 atached hereto, on Fepruary £U, 2uug,

counset for D.R. Horton requested, pursuant to NRS 40,6462, access o each
individual unit to determine the nature and extent of the constructional defects .
alleged and the nature and extent of repairs that may be necessary.

8. For nearly two (2) weeks, the HOA continued to deny D.R, Horton's
request to inspect all units where defects are alleged. Instead, the HOA made
multiple excuses stating that the Inspections were impractical and too costly.

g. On March 4, 2008, the HOA finally agreed to afford D.R. Horton their
statutory right to inspect, and stated that it would “supply as many residents (sic.)
as possible for visual inspection beginning March 12, 2008." {Emphasis added)
(attached as Exhibit "E").

10. D.R. Horten finally received a schedule from the HOA after 4:00 PM
on March 11, 2008. Out of a total of 12 units per day requested by D.R. Horton
only the first day, March 12, 2008, had more than six (8) units scheduled. Only five
{5) units were scheduled for the entire second week {Exhibit "F" attached hereto).

11.  Throughout the first two weeks of inspections, the HOA did not
provide D.R, Horton with an updated schedule. All interested parties were
expected to show up each day at 8:00 AM and a "final" schedule was given to
each of the attendees. D.R. Horton was advised that this lack of prior notice was

due to scheduling difficulties gaused mainly by homeowners continuing to

refuse acgess to the HOA. D.R. Horton has made a request for a list of these
homeowners in a letter attached hereto as Exhibit “G," and for reasons known only
to the HOA's counse!, this request has been ignored.

12. On March 21, 2008, D.R. Horton received a revised schedule from
the HOA for upcoming inspections, which also showed the numerous cancellations
and gaps In the schedutle that had occurred to date (Exhibit "H" herete).

13. By Monday, March 24, 2008, gaps in the scheduled ingpections

became quite prevalent, burdening D.R Horton and its subcontractors with paying

LEGAL:5708-088/T059761.1 e




(Page 8 of 714)

® ®

i

for its consultants to wait for fong periods of time in between units. Consultants
TOT 1S CONSUITANTS 10 Wall 107 long periods of ime In hetween unis. Lonsultams

-t

were expected to show up each day at 8:00 AM, whether or riot an inspection was
echeduled at that time, and gaps of more than four (4) hours in between units
became the norm.

l 14. On March 26, 2008, D.R, Horton's consultants, and not the HOA,

advised D.R. Horton that the HOA revised the inspection schedule yet again. The
HOA unilaterally scheduled only four (4) or less inspections for each day for March
26, 2008 through March 28, 2008. D.R. Horton immediately objected to the HOA's

W om o~ B G A W N

unannounced derivation from the revised schedute (Exhibit "G").

e
<

15.  As set forth in D.R. Horton's Motion fo Compe! Compliance with NRS

wade
—

40 6462, filed concurrently herewith, from March 31, 2008, through April 10, 2008,

Y
[y

D. R. Horton received numerous revised schedules, with a minimal number of

-t
w

unite made available for inspection. Only 31 units were inspected in this interval,

LY
-8

with gaps of up 1o seven (7) hours in between inspections, for an average of 3

-
[ %23

homes per day. It is evident that homeowners have little knowledge of the ¢laims

ARomeys ot Law
TETD WEST LAKE MEAD BOULEVARD, SUITE 250

LAS VEGAS, NEVADA 89128-6552
-
s}

TE\ERHONE 02 2220625 « #a% TO2 2536225

being made on their behalf, let alone a wilingness to let strangers come Into their

WOOD, SMITH, HENNING & BERMAN LLP
-
g

home and inspect.

—_
x

16.  Todate, only 153 of the total of 314 units at the project have been

-
@O

inspected. The HOA's practices of going door to door at the last second, and

o
<

making last minute phone calis fo schedule inspections has led 10 less than half of

[
i

the units being provided. The tapering off of access to these units only verifies

N
N

D.R. Horton's concern that the chance of the HOA gaining access to all units is

n
£

becoming less likely sach week,

™
B

17.  For more than have of the alleged affected units, the HOA has failed

b
&

to provide D.R. Horton its statutory right to inspect, frustrating D.R. Horton and its

o3
[=>}

subcontractors abilifies to effectuate repairs, if warranted.
i
Iy

NN
0~
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1 18. Instead, Plaintiff's counsel continues to only obtain access to
1 18, Instead, MIAINTIT'S COLNSE! CONUNUES 10 Only oblain access 10
2 || approximately two to three units per day, while attempting to discourage D.R.
3 i Horton from exercising its rights under NRS 40.6462.
4 . DEFECTS ALLEGED WITHIN THE PRIVATE UNITS
5 In this action, the HOA seeks to recover for the following alleged defects
8 llwhich are contained within the private units and are the subject of this Motion:
7 Structural:
8 11.01 Wallboard system failure; cracking
g 11.02 Wallboard ceiling and wall stains
10 14.01 Floor sheathing is impropetly fastened,
11 15.01 Shower.enclosure systemn failure; stained framing.
12 Electrical:
13 E.1 Atthe termination points of aluminum wires in the paneis, lack of

14 | wire preparation and insufficient torque tightness of conductors.,
15 E2 The load center is recessed and over cut into the wall space beyond

16 || the code allowance,

7670 WEST LAKE MEAD BOULEVARD, SUTTE 250
1LAS VEGAS, NEVADA 891286852
EAEPHONE 702222 0625 + #ax TO2 2536225

WOOD, SMITH, HEMNING & BERMAN LLP
Altgmeys ot Law

17 E.3 The general quality of workmanship in the Electrical system does not

18 il meet the code.

18 E.3.1 Debris in panel.

20 E.3.2 Vague directory.

21 E.3.3 Open knockouts.

22 E.3.4 Lower/upper hallway switches reversed (9460 Thunder Sky 103).
23 E.3.5 Zero Torque on neutral (8810 Horizon Wind 103).

24 E.3.6 Exhaust fan not flush.

25 E.3.7 Wall switch cover bent (8785 Traveling breeze 101).

26 E.3.8 Fittings are not fire-sealed at main panel, -

27 E.3.9 The outlet boxes in the fire-rated wall spaces are not instalied ina

28 | Code-approved assembly to assure fire-resistant integrity of the wall space.

LEGAL:S708-088/1059761.1 -G~
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-

£.3.10The Ground Fault Circuit Interrupter outlet faited to trip within the
£.3.10 1 Ne Ground Fault CIrcu Interrupter outiet 1aned 1o thp winin the

—

established thresholds.
E4 The groundling electrode system is not effectively bonded together.
E.5 The cables were inadequately supported or not supported at all.
E.6 NM cables are well within 6 ft. radius of attic access.
.7 Atthe fire rated wall spaces or floor assemblies and the attic access
areas, the cables are running through fire rated walls or framing members, in

openings much greater than the conductor diameter.

W ©® 9 ~N o b W N

E.8 The non-metalfic cables in bored holes thru studs and framing plates,

oy
<

and are within the restricted area specified by Code without the use of required

—_—
-t

Tsteei protection plates.

b
30

E.8 The boxes for wiring, devices and splices are required to be flush to

s
[

the finished surface.

——y
s

£.10 The outlet for the dishwasher and disposal cords has been placed in

Atomeys ot Law
TET0 WEST LARE MEAD BOULEVARD, SUITE 283

i
[22]

an area where it is now blocked by the finish installation of the cabinets and

e
o

plumbing.

LAS VEGAS, NEVADA 891268652
TELEFHONE 702 2220575 ¢ FAX TOL 263 6225

—
-~

WOOD, SMITH, HEMNING & BERMAN LLP

E.11 The required outlet 2long floor line is not present at wall spaces.

—
o]

E.13 The recessed lighting fixtures contain paint overspray.

=N
>

E.14 The class 2 thermostat wires are a type PJ2, a non rated wire for

h
(=

exposed use,

o]
-

E.15 AJC disconnect is hot sealed against the entry of washer where the
diseonnect is attached to the struciure,

Plumbing:
P.1  3-wall fiberglass shower or combination bath/shower modules have

[ A\~ S
N = e

“in-wall” valves, spouts and shower arms, are not propetly aligned or adequately

]
o

secured to the wall structure, the spout nipple and vaive penetrations are not

[2%]
-3

properly sealed.
1t}

~
oo
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P2a The master tubs and Plan 102 shower pans lack support bedding
wJa  ine master tubs and Plan TUZ shower pans lack support bedding

—

-

materials: fixtures creak and pop when stepped upon.

PJb The wainscot panel surrounds are ot properly sealed.

P.3  Toilets (a) are not securely mounted to the wood framed floors
and/or {b) closet bend grade slab penetrations are not sealed andfor the closet
ring is not secured fo the floor,

P4  Water heaters are inadequately sized, lack sufficient capacity and

recovery rates to satisfy the hot water demands of the residence.

o o~ O P W N

P.5 Wailer heater drip collection pans discharge into a 2" pipe nipple

-t
Loo)

which is not integrated into the floor materials, the 2" line Improperly reduces down

v
—

to 1" and pans’ failpiece is not solidly connected to the discharge pipe, and are

-k
[N

undersized.

—
O3

P6 Water hester temperature and pressure relief valve discharge lines

—
™

contain corrugated connectors which fail to meet the vaive's surface temperature

-
n

minimums and creates a reduction in the discharge pipe's size.

LAS VEGAS, NEVADA 89128-6652
-
foxd

TELEPHONE 702 22200625 + sax 702 2538225

i P.7  Water heater seismic restraint devices are either lacking ‘vee’ biocks

=y
~F

ot the devices are not installed,

WOOD, SMITH, HENINING 5 BERMAN ILLP
Astorneys at Law
TETO WEST LAKE MEAD BOULEVARD, SUTE 250

P8  Water heater shutoff valves and/or heater connections are

FEGES
o @

prematurely corroding/failing.

PO  Water heater flues ('B" vent stack) lack appropriate materials and

(L%
- 0

fittings.

I
N

P.10 Washing machine ulility box have hose bib water connections, piped

]
%3

with plastic tubing, lack sufficient rotating resistive stability to permit proper

bl
-

operation; andfor the support arms are backwards and the box is set-back from

)
42

the drywall's face; and/or are improperly located In‘the party walls.
i
117
i

NN
o N
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P11 Washing machine drain pans are equipped with 1" undersized
.11 YWWASnING Machine aram pans are equipped with 1" undersized

—

amd

outlets, do not provide complete drainage, laundry area wallficor joints are not
sealed and are not curbed/dammed to controlfdirect surface water flow and piping
does not discharge to the sanitary sewer. '

F.12 Free-standing gas ranges are either lacking or have improperly
instafled “anti-tip” bracket.

P.13 Dishwasher drain hoses from the air gap to the disposer are either

kinked or trapped, thus lacking positive siope.

W 0 0~ O w1 b W B

P.14 Pedestal lavs located in the 103 Guest Bathroom have interior

-t
o

cleanouts that are inaccessible due to the lav's pedestal.

-
-

P15 individual unit water service laterals lack individual shut off valves.

-
it

P17 Pressure reducing valves instalied on the interior surface of the

—
LN

garage walls are vuinerable and exposed 1o mechanical injury.

—
NN

Mechanical:

-t
L8]

M.1  The refrigerant lines are not properly weatherproofed at the building

Y
<

fine. Condensers are not secured to the pad.

LAS VEGAS, NEVADA 89120.8652
TELESHONE 702 222 (4625 + FAX 7OZ 253 6228

—
~J

WOOD, SMITH, HEMNING & BERMAN LLP
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M.2 FAUSs sleeping on suspended angle iron hangers lack "securement”

-
o0

and anti-sway stabilizers.

ey
«©

Please see the defect repoits prepared by consultants to the HOA and

n
[

enclosed with the Chapter 40 Notice. A copy of the reports is attached hereto as

[
—

Exhibit "I* and incorporated herein by this reference.

V. LEGAL ARGUMENT

NN
w N

In Nevada, a homeowners' association has the right 1o bring suit in its own

L
k-9

name only "on matters affecting the common-interest community.” NRS

N
[+

116.3012(1)(d). in this case, however, the HOA has brought defect claims which

)
D

are not limited to the common-interest community. Instead, the HOA has placed

o)
-

at issue alleged defects which are exclusively refated to individual units for which

d
w

only the legal owner has standing to pursue at trial or release in a settlement.

LEGAL6708-088/4055761.1 12
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Because the HOA is not entitled to pursue claims for defects exclusively related to
1 || secause me MUA 1S NOT entiiea 10 PUISUe CIAIMS 10T JETeCts exciusIVely reiaea 1o

individual units, and which do not affect the common-interest community, partial
summary judgment in favor of D.R. Horton on these particular defects is proper as
a matter of law,

A, STANDARD OF REVIEW,

"Sunrmary judgment procedure is properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the federal rules as a whaole,

'which are designed to ‘secure the just, speedy and inexpensive determination of

© o =~ M o A W N

every action.™ Celotex Corp. v. Calrett, 477 U.8. 317, 327 (1988). Summary

10 [|judgment is appropriate under NRCP 56 when the pleadings, depositions, answers
11 lto inferrogatories, admissions, and affidavits, if any, that are properly before the

12 {| Court demonstrate that no genuine issue of material fact exists, and the moving

13 || party is entitled to judgment as a matter of law. Wood v. Safeway, Inc., 121 Nev.
14 || Adv. Op. No. 73, 121 P.3d 1026, 1030-31 (Oct. 20, 2005).

16 While the pleadings and other procf must be construed in a light most

16 || favorable to the non-moving party, that non-roving party bears the burden to "do

LAS VEGAS, NEVADA 89128-6852
TELEPIONE TOZ 222 0615 & #AX T02 253 6225

17 || more than simply show that there Is sorme metaphysical doubt” as to the operative

VIQOD, SMITH, HEMNING & BERMAN ILLP
Attomeys at Law
FEI0 WEST LAKE MEAD BOULEVARD, SUITE 25¢

18 || facts in order to avoid summary judgment being entered in the moving party's

19 favor. Id., 121 P.3d at 1030-31. The non-moving party "must, by affidavit or

20 || otherwise, set forth specific facts demonstrating the existence of a genuine issue
21 |l for trial or have summary judgment enteréd against him.” Bulbmen, Inc. v. Nevada
22 | Belt, 108 Nev. 105, 110, 825 P.2d 588, 591 (1992).

23 In this case, there can be ne dispute thaf the above-listed defects are

24 |l exclusively related to individual units and do not affect the common-interest

25 |l community. There are no genuine issues of matenial fact regarding these defects.
26
27 Il on the defects listed above.
osllirr

Therefore, as a matter of law, D.R. Horton is entitled to partial summary judgment

l L EGALISTO8-088/1059761.1 13-
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B.  PARTIAL SUMMARY JUDGMENT IS PROPER BECAUSE THE
ASSOCIATION LACKS STANDING TO PURSUE CLAIMS FOR
ASSOCIATICN LACKS STANGING TO PURSUE CLAIMS FOR
DEFECTS EXCLUSIVELY RELATED TO INDIVIDUAL UNITS,
QUTSIDE THE COMMON INTEREST COMMUNITY, TO WHICH iT
1S NOT THE REAL PARTY IN INTEREST.

The Supreme Court, the Legislature, and the HOA's own governing

documents make it abundantly clear that if the HOA wishes to pursue a claim on
hehalf of unit owners, the claim must affect the common-interest community. The
HOA does not have the right nor the standing to serve an NRS 40.645 Nofice or to
bring suit on behalf of unit owners where the aileged defects are exclusively
related to individual units, Moreover, allowing the HOA to proceed on these claims
could later preclude unit owners from individual recovery or allow double recovery.
Finally, the HOA's suit in its own name is improper under Nevada law and the
Nevada Rules of Civil Procedure because it skirts well-established class action
requirements. Because each of the defects listed in this Motion is unquestionably
related exclusively to the individual units, there is no genuine issue of material fact

precluding summary judgment,

1. The Nevada Supreme Court Has Noi Conferred Standing On The

HOA To Pursue Claims For Defects Exclusively Related To
individual Unite That Do Not Affeet the Common-Interest Community.

in Deal v. 999 Lakeshore HOA, 94 Nev, 301 {1978), the Nevada Supreme

20 Il court addressed whether a condominiurn homsowners' HOA may sue for

21
22
23
24
25
26
27

28
H

construction defecis and held as follows:

"NRCP 17(a) provides: 'Every action shall be prosecuted in the name of the
real parly in interest.’ In the absence of any express statutory grant to bring
suit on behalf of the owners, or a direct swnership interest by tha
association in a condominium within the development, a condominium
management HOA does not have standing to sue as a real parly in interest,
(citations). Only the owners of condominiums have standing to sue for
construction or design defects to the common areas, since they must
eventually baar the costs of assessments made by the HOA."

Deal, at 94 Nev. at page 304; See also Colffer v. Harmon, 108 Nev. 383,

367 ("[Olnly condominium owners have standing to sue for construction or design

i LEGAL:5708.-088/1059761.1 ~-14-
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b

defects.”™.
OETRCTS.”).

ot

Since the decision in Deal, the Nevada Legislature in 1892 passed the
| Uniform Common Interest Ownership Act, NRS Chapter 116, The only express
power fo bring suit on behalf of unit owners was set forth in NRS 116.3102(1)(d),
entitled "Powers of the HOA", which provides that an HOA may "{ilnstitute, defend
oF intervene in litigation or administrative procéeedings in its own name on behaif of
itself or two or rﬁore units' oWners on matters affecting the common-interest

community.”

[T« - T NI« » B N e

Aithough NRS Chapter 116 does provide broader express powers for

10 || associations than what was aliowed in Deal, the statute ‘faiis short of allowing an
11 |l association to bring a claim on behalf of individual unit owners for defects which
12 || are exclusively related to individual units and do not affect the common-interest
13 || community.

14 To date, no Nevada decision has addressed what constructién defects
15 || come within the "common interest community” pursuant to NRS 116.3102(1)(d),

18 || nor does the legislative history illuminate the maiter. States which have

YWOOD, SMITH, HENNING & BERMAN ULP
Attomneys at Law
TS0 WEST LAKE MEAD BOULEVARD, SUITE 250
LAS VEGAS, NEVADA 5912866852
TEEstoNG 702 2220625 + FAXTOZ 2536025

17 l{ addressed the issue have ruled that a condominium HOA may only pursue

18 || damages claims within the common interest community for those defects for

19 {l damages that "results from injury to property in which all of the unit owners have a
20 {| common Interest." See Villa Sierra Condominium HOA v. Field Corporation, 787
21 11P.2d 661, 667 (1990) (“[While an HOA may generally obtain declaratory or

22 ‘ injunctive relief without joining its members, any litigation designed to obtain

23 |t damages on their behalf would normally require the members’ presence”); see
24 || also Equitable Life Assurance v. Tinsley Mill, 249 Ga. 769, 772 (1982)(Court

25 |l granted summary judgment against homeowners’ HOA for lack of standing ruling
26 i| "[a] party may have capacity to sue without being the real party in interest. Here
27 il the rights sought to be enforced are the right to recover for damages to property

28 i and the right to have that property protected against continuance of a nuisance.

LEGALS5708-086/1056761 1 ' w15
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1 || Those rights belong to the owners of the property damaged- the condominium
11l 1nose ngnts pelong to the owners of the property damaged- e congominium

“ owners here.")

In this case, the HOA has not joined any unit owners 1o the lawsuit, and is
suing solely on its behalf for damages on behalf of the unit owners. While this is
appropriate for common area defects pursuant to NRS 116.3102(1)(d), under the
| holding of Deal, the HOA Is prohibited from bringing damage claims belonging to

an individual unit owner because there is no express legislative grant allowing

such a claim by the HOA, ‘

2, Neither NRS Chapter 116 Nor NRS 40.600 =i seq, Gonfer Standing
H on the HOA o Pursue Claims For Defecis Exclusively Related To
10 individual Units That Do Not Affect the Common-Interest Community.

11 In enacting NRS Chapter 116 and NRS 40.600 et seq., the Nevada

12 | Legislature explicitly did not confer standing on homeowners' associations to bring
13 i claims that do not affect the common-interest community. "Common-inisrest

14 || community" is defined as "real estate with respect fo which a person, by virtue of

15 || his ownership of a unit, is obligated to pay for real estate other than that unit.”

LAS VEGAS, NEVADA 891286852
TEREPHONE 702 2220625 # fax 02 2536225

16 | NRS 116.021. "Unit" means the boundary of the unit by the walls and floor per
17 I NRS 116.2102.

W00, SMITH, HEMNING & BERMAN LLP
Anomays 2t Law
FETOWEST LAKE MEAD BOULEVARD, SUITE 250

18 NRS Chapter 116 permits an association to bring litigation “on behalf of

18 || itself or two or more units’ owners on matiers affecting the common-interest

20|l community." NRS 116.3102(1){d). NRS 40.615 defines a construction defect as “a
21 |t defect in the design, construction, manufacture, repair or landscaping of a new

22 [l residence, of an alteration of or addition o an existing residence, or of an

23 |jappurtenance....” A ‘residence” is further defined at NRS 40.630 as “any dwelling
24 1| in which title to individual units is transferred to the owners.” NRS 40.630 An

25 || "appurtenance” Is a “structure, instaﬁati;an, facility, amenity or other improvement
26 || that is appurtenant to or benefits one or more residences, but is not a part of the
27 Il dwelling unit.” NRS 40.605.

28 While it is permissible under NRS 40,610 for a "Claimant” under the pre-

LEGALIBTOR-DEBF1058761.1 ~16-
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fitigation provisions of NRS Chapter 40 to be "[a] representative of a homeowners
IIgaTion ProvISIONS OF NKY Lhapter 4V 10 be “[a} representative 0f 8 homeowners

et

association that is responsibie for a residence or appurtenance and is acting within
the scope of his duties pursuant to Chapter 116 or 117 of NRS," the statute
explicitly states that the homeowners association must be “responsible for [the]
residence or appurtenance.” NRS 40.610(2) (emphasis added). Moreover, the
homeowners association must be "acting within the scope of his duties

1 pursuant to Chapter 116 or 117." id. (emphasis- added). |

Thus, while NRS 40.610 permits a homeowners association to bnng a

WO ~ M b W N

construction defect claim, NRS 40.600, et seq. does not confer any greater

Y
<

standing than what is provided in NRS Chapters 116 and 117 and in the

-
e

association’s governing documents. By failing to extend the powers of

i
[

associations in any of these statutes, the Legisiature made it abundantly clear that

-
w

i an association such as the HOA wished to assert an NRS 40.600, et seq.

el
™

construction defect claim on behalf of individual unit owners, the HOA must be

—
L)

responsible for the residence or the claim must affect the common-interest

community. NRS 116.3102(1){(d). The defects that are the subject of this Motion

LAS VEGAS, NEVADA 85128.6852
i
(o]

ToLEPHoNE 702 322 00525.4 Fax 2 2536208

WOOD, SMITH, HEMNING & BERMAN LLP
Aornesys ot Law
—
-]

TETIOWEST LAKE MEAD) BOULEVARD, SUTE 250

do not meet either of these standards.

3. The Governing Documents of the HOA Do Mot Confer Standing On
The HOA To Pursue Claims For Defects Exclusively Related To

Individual Units That Do Not Affect the Common-interest Community.

—
(o]

—-—h
€

N
<

The HOA is not responsible for individual units in the High Noon at Arlington

N
p

Ranch development. According to the governing documents of the HOA, the HOA

o]
¥

owns the common elements and is responsible for their maintenance, but it does

s
Lo

not have the duty, nor does it have the right, to maintain non-common area

R
E-

elements exclusively related to individual units which do not affect the common-

n
fe1]

interest community.

[t
jo>]

The High Noon at Arlington Ranch Declaration of Covenants, Conditions &

M
-J

Restrictions {the "CC&Rs") clearly distinguishes between common elements and

N
e

units, and limits the HOA’s responsibifity fo common elements. The CC&Rs

{ EGAL'5708-088/1059761.1 -17-
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1 || Section 1.20 defines "Common Elements:”
1|} secnon 1.4U gennes "Common tiements!”
2 Section 1.20 *Common Elements” shail mean ail portions of the Properties
conveyed to and owned by the HOA, and all Improvements thereon.
3 Subject to the foregeing, Common Elemants may Include, without limitation:
private main entryway gates for Properties; private entryway
4 monumentation and entry landscaping areas for the Properties; Private
sl Streets; sidewalks; perimeter walls, fences; common landscape and
greenbelt areas; hardscape and parking areas (other than Garages); all
B water and sewer systems, lines and connections, from the boundaties of
the Properties, to the boundaries of Units (but not including such internal
7 lines and connections located inside Units); pipes, ducts, flues, chutes,
8 conduits, wires, and other utility systems and installations (other than those
located within a Unit, which outlets shall be a part of the Unit), and heating,
9 ventilation and air conditioning, as installed by Daclarant or the HOA for
common use (but not including HVAC which serves a single Unit
10 exclusively), Common Elements shall constitute "Common Elements" with
i T respect to this Community, as set forth in NRS § 116.017.
% 8
- N -
g §~§ 12 See, HOA CC&Rs §1.20 attached hereto as Exhibit "A”.
o I8
B %%g 13 Section 2.12 of the CC&Rs states, "The HOA shall own the Common
%%‘é 14 || Elements.” Then, under the Heading “Functions of HOA,” and the subheading,
g ]
# §§§§ 15 || “Section 5.1 Powers and Duties,” subsection (b) describes the HOA's
ETegR
g §§§ 16 || responsibilities to maintain the common elements:
% § : 17 Section 5.1 Powers and Duties:
k-
18 (b) Maintenance and Repair of Common Elements. The power and duty fo
15 cause the Common Elements to be maintained in a neat and atiractive
condition and kept in good repair (which shall include the power to enter
20 info one or more maintenance andlor repair contract(s), including
confract(s) for materials and/or services, with any Person(s) for the
21 maintenance and/or repair of the Common Elements), pursuant to this
9 Declaration and in accordance with standards adopted by the ARC, and to
2 ﬂ pay for utilities, gardening, landscaping, and other necessary services for
23 the Common Elements, Notwithstanding the foregoing, the HOA shall have
no respensibility to provide any of the services referred to in this subsection
24 5.1(b) with respect to any improvement which is accepted for maintenance
by any state, local or municipal governmental agency or public entity. Such
25 responsibility shall be that of the applicable agency or public entity.
Exhibit "A" at § 5.1(b}.
25
o7 The Section goes on to enumerate other powers and duties of the HOA,
28 || such as paying taxes on common elements, hiring a manager and keeping
LEGALST08-088/1059761.1 -18-
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1 || records. See, Exhibit *A” at § 5.1(e), (h) & {n). The CC&Rs do provide a section
1 recorgs, see, EXMDIT AT &1y b.HE), (N} & (D). 1he UL&KS U0 provide a secuon
7 |l on “Maintenance of Other Areas,” but the section is fimited to slopes, parkways,
3 ientry structures and community signs. See, Exhibit "A" at § 5.1(0).
4 Nowhere do the CC&Rs confer either the responsibility or the right to
5 || maintain the individual units. Units are described in the CC&Rs as foliows:
8 - Section 1.77 “Unit" or "Residential Unit" shall mean that residential portion
{ of this Comrnunity to be separately owned by each Owner {(as shown and
7 separately identified as such on the Plat), and shall include all
Improvementis thereon. As set forth in the Plat, a Unit shall mean a 3-
8 dimensional figure: (8) the horizontal boundaries of which are defineated on
9 the Piat and are intended to terminate at the extreme outer limits of the
Triplex Building envelope and include all roof areas, eaves and overhangs;
10 and (b) the vertical boundaries of which are delineated on the Plat and are
intended to extend from an indefinile distance below the ground floor
8 g 11 finished flooring elevation to 50.00 feet above said ground floor finished
R flooring, except in those areas designated as Garage Components, which
g 3 58 12 are detailed on the Plat. Each Residential Unit shall be a separate freehold
§ g §g 13 estate (not owned in common with the other Owners of Units in the Module
ot @ﬁ% or Properties), as separately shown, numbered and designated in the Piat,
L EET . - .
Z%3 gr 14 Units shall include appurtenant Garage Components, and certain
% %g% (presently, Units 2 and 3 in sach Moduls), but not all Units shall include
=4 g§ 15 Yard Components. Declarant discloses that Declarant has no present
E %g“f 18 intention for any Unit 1 in a Module to have any Yard Component. The
B B2 % boundaries of each Unit are set forth in the Plat, and include the above-
8 E_ 17 described area and all applicable Improvements within such area, which
g b may inelude, without limitation, bearing walls, columns, floors, roofs,
18 foundations, footings, windows, central heating and other central services,
19 pipes, ducts, flues, conduits, wires and other utility installations,
20 Exhibit "A" at § 1.77.
21 Unit Owners are responsible for the maintenance of the Units pursuant fo
22 || Section 9.3 of the CC&Rs. Exhibit "A" at § 9.3. The HOA’s maintenance
23 || responsibility, meanwhile, is limited to the common elements. Exhibit "A" at § 5.1,
24 || The only time an HOA may correct an item for which the Unit Owner is responsible
25 llis when a Unit Owner aliows the item to fall into disrepalr, creating, “a dangerous,
26 || unsafe, unsightly or unattractive condition.” Exhibit "A" at § 8.6, In such a case,
27 l the HOA has the right, but not the responsibility, to make the repair at the owner's
28 || cost. Exhibit "A" at § 9.6. Nothing in the CC&Rs gives the HOA the right or the
L EGAL:670B-0B8/1059751.1 -18-
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ek

responsibility to maintain the individual units, other than in these extreme cases of
respoNSIDINTY 1O maintam the ndividual units, other than 11 these extreme cases of

—

jack of maintenance by a unit own.

The defects enumerated in this Motion do not pfeseht the “disrepair”
| envisioned in the CC&Rs, Nor are these defects common elements for which the
HOA is responsible, Furthermore, the HOA’s governing documents do not expand
the Associations’ standing to bring construction defect claims beyond that which is
it conferred in NRS Chapters 40 and 118. Because the defects enumerated in this

Motion are exclusively related to the individual units, and are solely within the Unit

@ o~ M G b W N

Owners’ responsibility to maintain, these particular defects do not, and in fact,
10 {l cannot affect the common-interest community. Therefore, the HOA is precluded,

11 |] by statute and by its own governing documents, from serving an NRS Chapter 40

0.

3 8

g gN§ 12 1§ Nofice of Defect, asserting a claim or recovering damages for these defacts.
L C.  ONLY UNIT OWNERS HAVE THE RIGHT TO BRING CLAIMS FOR
sphiy DEFECTS EXCLUSIVELY RELATED TO INDIVIDUAL UNITS
£ §§§ 14 WHICH DO NOT AFFECT THE COMMON-INTEREST

Z8oak COMMUNITY.

gE

% é § g 16 Alleged defects within the interior of the units involve property claims
g 24

2 8

17 || belonging to the individuat unit owners, and cannot be deemed "common Interest
18 || community” under the Uniform Commeon interest Ownership Act, NRS Chapter

19 |1 118. There has to be a dividing line between defects in which all uhit owners have
204

a collective property interest (such as common areas) and those defects for which

21| enly a particular unit owner could logically recover damages. Without this defining
22 i line, the limitation of "common interest community” becomes meaningless, and the
23 || HOA is permitted to enter a blurred area of property ownership that makes

24 {l mediation and trial impossible to resolve or adjudicate.

25 Further, none of these statutes or the CC&Rs aliow the homeowners

26 || association to preempt what is lawfuily the right of the unit owners to bring a claim

27 | for defects exclusively related to their individual residences.

28 Allowing such a distortion of the statute would permit the HOA to sue and

LEGAL:S78-088/D30761.1 20
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collect damages for defects exclusively related fo individual units which rightfully
CONECT 0amages Tor GeTects eXciusively related 10 INAIVIAUA! UNIts WINCh ngntruiry

belong to the individual unit owner, for which the Association couid not iegaily

enter the unit and coerce repairs. Further, the HOA's recovery of these damages
could lead to two undesirable resulis. One result is that the individual unit owner
would be precluded from individual recovery in a later sult because the HOA had
already recovered for defects exclusively related to Individual's home. The other
possible result is a double recovery if the individual unit owner later brought sult for

the same defects, because the homeowner would have a persuasive argument

@ o o~ M W W N

that it is he, not the HOA, who is the proper party to recover damages for defects

and
<

exclusively related to homeowner’s individual's unit.

D. THE ASSCCIATION CANNOT BE PERMITTED TO CIRCUMVENT

NRCP 23 BY BRINGING A CLASS ACTION LAWSUIT AS AN
HOA LAWSUIT,

—l
i

- -3
[+ T 8

There are 342 individual units at High Noon at Arlington Ranch and the

—
Y

HOA's lawsuit alleges defects exclusively related to most, if not all, of those

Attorneys 2t Law
TEIO WEST LAKE MEALD SOULEVARD, SUITE 250
-
o

individua! units. However, not one single homeowner is a parly 1o the lawsuit. By

I malintaining an action for individual unit defects on behalf of the unit owners, the

LAS VEGAS, NEVADA B8126-8652
i
[»>]

TELEPHONE 702 2220625 # »ax TOR 2538125

WHOOD, SMITH, HEMNING & BERMAN LLP
—
st |

HOA is basically maintaining a class action without undergoing the analysis and

-
o

scrutiny of NRCP 23,

s
©L

The Association is stretching and straining NRES 116.3102(d) so far beyond

n
&

its limits that it renders the Nevada Supreme Courl's decision in Shuefte v, Beazer
Homes Holdings Corp., 121 Nev, 837, 124 P.3d 530 (Nev. 2005} irrelevant. In

A
[ 1% S N

Shuette, the Nevada Supreme Court went through a painstaking and detailed

LAY
(7S]

analysis to demonstrate what is necessaty for class certification in a construction
defect action. /d. at 846-853, 124 P.3d at 537-542. In spite of this, the HOA has

NN
L5 B

brought what is basically a class action lawsuit on behalf of all homeowners in the

o]
<3

development, with the HOA as the claes reprasentative. Aliowing the HOA's

B
-~

counsel to move forward wouid enable the HOA to skirt NRCP 23 and the Court's

N
o

decision in Shuefte. Under this interpretation of NRS Chapter 40, any construction

LEGAL:S708-088/1055761.1 27
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1 |} defect litigation involving community associations could become basically a class
P ORI IIQE GO 1 IVEIVING COMPIMuUntYy assotEauons GCoua Decoma uas&c:auy a crass
2 || action by acquiring ohly the support of the homeowners association’s board of
3 il directors and without & homeowner vole,
4 V. CONCLUSION
5 For all the foregoing reasons, D.R. Horton respectfully requests that its
6 il Motion for partial summary judgment be granted and that aforementioned listed
|
7 F defects be stricken from the claims that may be made at trial by the HOA.
g || DATED: April Il , 2008 WOOD, SMITH, HENNING & BERMAN LLP
QEL D. ODOU
a 11 Neyada Bar No. 7468
E g § THOMAS E. TROJAN
g g8 12 vada Bar No. 6852
z dgﬁ STEPHEN N. ROSEN
o 25t 13 Nevada Bar. No. 10737
L 7670 W. Lake Mead Bivd., Suite 250
S %gﬁg Las Vegas, Nevada 89128-6652
£5 | g:&i 15 Attorneys for Defendant D.R. Horton
£ ugs
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IN THE SUPREME COURT OF THE STATE OF NEVADA

HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION,

Petitioner,

VS,

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR CLARK COUNTY, AND
THE HONORABLE SUSAN B.
JOHNSON, DISTRICT COURT JUDGE,

Respondents,
and

D.R. HORTON, INC,,

Real Party in Interest.

T R T R e T e R T G R T

. ctronically Filed
CASENO.: s%ﬁ{fg 19 2011 12:00 p.m.

Eighth Judicial [é%ﬂli@‘cﬁl—indeman
Clark County, N&J&IK OF Supreme Court
Case No.: 07-A542616

Dept No. XXII

ANSWERING BRIEF TO PETITION FOR
WRIT OF MANDAMUS

ANSWERING BRIEF TO PETITION FOR WRIT OF MANDAMUS

KOELLER, NEBEKER, CARLSON
& HALUCK, LLP

ROBERT C. CARLSON, ESQ.
Nevada Bar No. 8015

MEGAN K. DORSEY, ESQ.
Nevada Bar No. 6959

IAN P. GILLAN, ESQ.

Nevada Bar No. 9034

300 South Fourth Street, Suite 500
Las Vegas, NV 89101

Attorneys for Real Party in Interest,
D.R. HORTON, INC.

Docket 58630 Document 2011-25272
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ANSWERING BRIEF TO PETITION FOR WRIT OF MANDAMUS

COMES NOW, Real Party in Interest, D.R. HORTON, INC., by and through its
counsel, KOELLER NEBEKER CARLSON & HALUCK, LLP, and hereby submits this
ANSWERING BRIEF IN RESPONSE TO PETITIONER HIGH NOON AT ARLINGTON
RANCH HOMEOWNERS ASSOCIATIONS’ PETITION FOR WRIT OF MANDAMUS.

Real Party in Interest asserts that extraordinary relief is not warranted in this instance
and respectfully requests that Petitioner’s Writ of Mandamus be denied in its entirety.

DATED this 15® day of August, 2011.

KOELLER NEBEKER CARLSON
& HALUCK, LLP

BY: _

_ROBERT C. CARLSON, ESQ.
Nevyada Bar No. 8015
MEGAN K. DORSEY, ESQ.
Nevada Bar No. 6959
IAN P. GILLAN, ESQ.
Nevada Bar No. 9034
300 South Fourth Street, Suite 500
Las Vegas, NV 89101
Attorneys for Real Party in Interest,
D.R. HORTON, INC.
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Statement OF the Case ..o e 2
ARGUMENT

I. THE ASSOCIATION CANNOT BYPASS THE REQUIRED NRCP 23 ANALYSIS
AND PURSUE ALL ALLEGED CONSTRUCTIONAL DEFECT CLAIMS SIMPLY
BECAUSE CERTAIN HOMEOWNERS ALLEGEDLY ASSIGNED THE ASSOCIATION
THE RIGHT TO SUE ON BEHALF OF INDIVIDUAL UNITOWNERS

B. Regardless of whether the homeowners assigned their right to sue, standing to sue
on behalf of the homeowners is conferred by N.R.S. 116.3102(1)(d) and the
Association is subject to the mandates of Shuette and First Light I1

C. The Association is not afforded greater rights under an assignment than the
homeowners had absent the assignment, and the Association is still subject to an
NRCP 23 analysis.

I1. THE ASSOCIATION CANNOT SATISFY THE REQUIREMENTS OF NRCP 23 AND
THEREFORE CANNOT PURSUE CLAIMS IN A REPRESENTATIVE CAPACITY ON
BEHALF OF INDIVIDUAL HOMEOWNERS.

A. The Association does not meet the requirements contained within NRCP 23 (a)
and cannot bring this action in a representational capacity.
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B. The Association does not meet the requirements contained within NRCP 23 (b)
and cannot represent the interests of the homeowners involved.

C. First Light IT does not distinguish between alleged defects amongst the interior and
the exterior of an individual unit, and any type of alleged defect must withstand an
NRCP 23 analysis.
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION
On February 10, 2011, the District Court entered an Order declaring that, regardless of

how the High Noon Homeowner’s Association {the “Association™] acquired “standing” to
pursue claims in a representative capacity on behalf of its homeowners, the Association was not
permitted to bypass or circumvent an NRCP 23 analysis as to alleged defect to the interior of
each unit pursuant to this Court’s holding in First Light II. Despite the Association’s attempts
to largue to the contrary, the District Court’s Order was entirely correct in this regard.! No
matter how “standing” was conferred upon the Association, the Association is still required to
make a showing that the alleged claims it wishes to bring in a representative capacity pass an
NRCP 23 analysis under this Court’s binding precedent. The Association, however, incorrectly
argues that it is not required to make such a showing under NRCP 23, as it acquired “standing™
to sue by way of assignment from the homeowners. Ultimately, however, the assignments are
nothing more than a failed attempt at an “end-run” around this Court’s holding in First Light II.

Further, the Association incorrectly contends that it would pass an NRCP 23 analysis in
regards to the “structural systems” and “fire resistant systems” located within the units. It must
be noted that the Association has only contacted 194 of the more than 300 owners of the units
at issue. This fact — in conjunction with the fact that several homeowners have not executed the
mvalid assignments at issue — demonstrates the severe deficiencies in the Association’s attempt
and/or potential to satisfy NRCP 23. Ultimately, despite the Association’s myriad attempts at
arguing to the contrary, this matter is simply not appropriate for representational treatment and

the Association’s Petition must be denied.

' Real Party In Interest asserts the District Court was incorrect in regards to its handling of the “building envelope”
issues dealt with in the same February 10, 2011 Order. Those issues were discussed within Real Party In Interest’s
Petition for Writ of Mandamus filed with this Court on June 9, 2011, Supreme Court Case No. 58533. Real Party
In Interest reserves any and all rights and arguments in this regard.
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STATEMENT OF THE CASE

High Noon at Arlington Ranch [hereinafier referred to as the “Development™] consists
of 342 individual units in a development of 114 buildings in Las Vegas. Each unit is a
separate, freehold estate within the common-interest community at the Development.

On June 7, 2007 the Association improperly and prematurely filed a Complaint against
Petitioner. (See, Association’s Complaint, attached hereto as Exhibit “17). The Complaint
alleged a myriad of construction defects in cofmnon areas and residential buildings at the
Development. (/d). The Association sought and was granted a stay in order to comply with
the NRS Chapter 40 pre-litigation process. (See, Order of the District Court, dated August 13,
2007, attached hereto ‘as Exhibit “27). On January 21, 2008, six months after the filing of the
Complaint, the Association sent an inadequate notice pursuant to NRS 40.645 (hereinafter
“Chapter 40 Notice™). The Chapter 40 Notice also alleged a myriad of defects in both the
common areas and residential buildings. On that same day, the Association sent a
supplemental Chapter 40 Notice. (See, the Association’s Notice Pursuant to Chapter 40, dated
January 21, 2008, attached hereto as Exhibit “3”). To date, the Chapter 40 process is still at
issue and Real Party In Interest asserts the Association’s compliance continues to be deficient.

On April 14, 2008, D.R. Horton brought a Motion for Partial Summary Judgment,
which argued that the Association lacked standing to bring suit for claims regarding buildings
that were owned and maintained by individual homeowners. (See, D.R. Horton’s Motion for
Partial Summary Judgment, dated April 14, 2008, attached hereto as Exhibit “4™) (Attachments
to Original omitted).

On July 9, 2008, the District Court granted the Motion for Partial Summary Judgment in
D.R. Horton’s favor, finding that the Association lacked standing to bring claims related to the
individual units at the Development. That finding was based in part on the Development’s
Conditions, Covenants and Restrictions (hereinafter “CC&Rs™). (See, District Court Order
Granting D.R. Horton’s Motion for Partial Summary Judgment, dated Fuly 9, 2008, attached

hereto as Exhibit “57).
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In response to the District Court’s Order Granting Motion for Partial Summary
Judgment, on November 28, 2008, the Association filed a Petition for Writ of Prohibition or
Mandamus with this Court. (See, the Association’s Petition for Writ of Prohibition or
Mandamus, dated November 20, 2008, attached hereto as Exhibit “6”) (Attachments to
Original omitted). This Court granted the Petition on September 3, 2009, concluding that
Respondent Court needed to conduct an analysis pursuant to this Court’s holding in First Light
II. (See, Nevada Supreme Court Order Granting Petition, dated September 3, 2009, attached
hereto as Exhibit “7”). The Association then filed a Motion for Declaratory Relief Re:
Standing Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d) on Septezﬁber 30, 2010.
in that Motion, the Association argued that it had “standing” to sue for defects in the individual

® 44

units on .behaif of 194 homeowners, as the homeowners® “standing” was transferred to the
Association via assignment. (See, the Association’s Motion for Declaratory Relief Re:
Standing Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d), dated September 30,
2010, attached hereto as Exhibit “8”) (Attachments to Original omitted).

D.R. Horton filed an Opposition to the Motion, arguing, infer alia, that the CC&Rs
clearly designate exterior walls, windows and roofs of each home as belonging to the individual
unit owner. (See, D.R. Horton’s Opposition to the Association’s Motion for Declaratory Relief
Re: Standing Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d), dated October 19,
2010, attached hereto as Exhibit “9”). D.R. Horton further argued that the assignment of the
claims to the Association could not be relied upon to grant “standing” to the Association
because the assignment had conditioned recovery by any homeowner on assigning their right to
sue to the Association. (ld). D.R. Horton finally contended that the Association had yet to
make a showing as to the alleged defects and, under First Light I, the alleged defects could not
satisfy the requirements of NRCP 23. (/d).

The Association filed a reply to Petitioner’s Opposttion and argued the homeowners’
assignments of rights would afford it standing to sue because a person is permitted to

contractually assign their legal rights to others. (See, the Association’s Reply to D.R. Horton’s
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Opposition to the Association’s Motion for Declaratory Relief Re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d), dated November 3, 2010, attached hereto as
Exhibit “10™).

This Motion was heard on November 10, 2010. The Court entered its Order on
February 10, 2011. (See, Transcript of District Court Hearing of November 10, 2010, attached
hereto as Exhibit “117). The District Court found that it did not maiter how the Association
came to be in a representative capacity for the individual homeowners; the assignments by the
Development’s homeowners did not allow the Association to circumvent an NRCP 23 analysis
under First Light Il as to the interior of each unit. (See, District Court Order, dated February 2,
2011, attached hereto as Exhibit “127).

In spite of this finding, and contrary to its Original Order from July 9, 2008, the District
Court also conducted no NRCP 23 analysis for alleged defects to the “building envelope.” In
fact, the Court stated that the NRCP 23 analysis was unnecesrsary in that regard; yet, it went on
to define the “building envelope™ as exterior walls, wall openings (such as windows and doors)
and roofs. (d). The Court then granted the Association the right to sue on behalf of individual
homeowners for alleged defects to the “building envelope.” (Id).

The Association incorrectly contends the February 10, 2011 Order was in error and
seeks a Writ of Mandamus directing the District Court to vacate its order, in part, and order the
Association has “standing” by way of the assignments to pursue all c_onstruétionai defect claims
relating to the individual units, including the structural and fire-resistive systems in residential
buildings containing more than one unit, and standing pufsuant to N.R.S. 116.3102(1)(d) to
maintain constructional defect claims relating to the same systems in all 114 of the residential
buildings.

D.R. Horton filed a Motion 'fqr Reconsideration of the February 10, 2011 Order on
March 1, 2011, based on Respondent Court’s inconsistent analysis and incorrect application of
First Light II. (See, D.R. Horton’s Motion for Reconsideration, dated March 1, 2011, attached

hereto as Exhibit “13™). Respondent Court denied D.R. Horton’s Motion for Reconsideration
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following a hearing on the Motion on March 29, 2011.

D.R. Horton filed a Petition for Writ of Mandamus, or in the Alternative, Writ of
Prohibition, regarding Respondent Court’s February 10, 2011 Order on June 9, 2011. (See,
D.R. Horton’s Writ Petition, Supreme Court Case No. 58533, dated June 9, 2011, attached
hereto as Exhibit “14”) (Attachments to Original omitted). This Court directed the Association
to Answer D.R. Horton’s Writ Petition on August 10, 2011. (See, Nevada Supreme Court
Order, Nevada Supreme Court Document No. 11-24296, dated August 10, 2011, attached
hereto as Exhibit “157).

The Association filed the instant Petition for Writ of Mandamus on June 22, 2011.
(See, the Association’s Petition for Writ of Mandamus, dated June 22, 2011, on file herein).
This Court directed D.R. Horton to file an Answering Brief in response to the Association’s
Writ Petition on July 5, 2011. (See, Nevada Supreme Court Order, Nevada Supreme Court
Document No. 11-19795, dated July 5, 2011, attached hereto as Exhibit “16™).

ARGUMENT

L THE ASSOCIATION CANNOT BYPASS THE REQUIRED NRCP 23
ANALYSIS AND PURSUE ALL ALLEGED CONSTRUCTIONAL DEFECT
CLAIMS SIMPLY BECAUSE CERTAIN HOMEOWNERS ALLEGEDLY
ASSIGNED THE ASSOCIATION THE RIGHT TO SUE ON BEHALF OF
INDIVIDUAL UNITOWNERS.

The Association argues that, because the homeowners assigned the Association the right
to sue for damages arising from alleged defects within their units, it has “standing” to pursue all
alleged claims on behalf of approximately 194 unit owners®. The Association points to case
law from both Nevada and other jurisdictions, which purportedly stand for the general
proposition that assignments are legally-recognized instruments for assigning one’s right to sue
to another. The Association fails to recognize, however, that pursuant to the mandates of
Shuette and First Light II, Respondent Court would still be required to conduct a thorough and

documented NRCP 23 examination, regardless of the how “standing” was acquired.

2 1t is unclear at this point how many of the homeowners that executed these assignments are still owners of the
homes at issue. It is likely that several no longer own the homes given the volatile nature of the housing market in
Southern Nevada.
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Additionally, the law of assignments dictates that the Association is not entitled to
broader rights than that which the homeowners possessed prior to the assignment, and, in this
instance, the Association therefore cannot bypass an analysis of the requirements set forth in
NRCP 23. As such, the Association cannot utilize the purported assignments as a mechanism
for evading the analysis under NRCP 23 as to the units at issue, the building envelopes, or on
behalf of the individual homeowners.

A. The Association did not acquire a valid, legal assignment from the
homeowners.

The Association did not acquire a valid, legal assignment from the homeowners, as,
inter alia, the homeowners did not transfer their entire interest in the lawsuit to the Association.
The Restatement (Second) of Contracts provides that "[a]n assignment of a right is a
manifestation of the assignor's intention to transfer it by virtue of which the assignor's right to
performance by the obligor is extinguished in whole or in part and the assignee acquires a right
to such performance." Restatement (Second) of Contracts § 317(1). Generally, the elements of
an effective assignment include a sufficient description of the subject matter to render it
capable of identification, and delivery of the subject matter, with the intent to make an
immediate and complete transfer of all right, title, and interest in and to the subject matter
to the assignee. 29 Williston on Contracts § Section 74:3 (4th ed.) [emphasis added].

Further, this Court recently held in Ruiz v. City of North Las Vegas, released May 19,
2011, that “[wihile we recognize the general rule that [rights] are freely assignable in the
absence of language to the contrary, an assignment that has the effect of increasing the
nonassigning party's obligations or risks under the contract is prohibited.” 127 Nev. Adv. Op.
20, 255 P.3d 216, 221 (2011). This Court also recently reiterated that “‘an assignment does not
modity the terms of the underlying contract. It is a separate agreement between the assignor
and assignee which merely transfers the assignor's contract rights, leaving them in full force
and effect as to the party charged.”” Easton Bus. Opp. v. Town Executive Suites, 126 Nev. Adv.
Op. 13, 230 P.3d 827, 831 (2010) (quoting, Citibank, N.A. v. Tele/Resources, Inc., 724 F.2d

266, 269 (2d Cir.1983)). As such, the separate agreement constituting an assignment must
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comport with the elements of the formation of a contract, including the giving of consideration
by the assignee. See, Mack v. Estate of Mack, 125 Nev. __, _, 206 P.3d 98, 108 (2009)
(stating generally that a settlement agreement, like any contract, is only enforceable where there
is “an offer and acceptance, meeting of the minds, and consideration.” (emphasis added)).

First, it is not entirely clear that the current homeowners were even able to assign an
interest in the current litigation to the Association, as the majority of the homeowners who
assigned their interests are not the original purchasers of the units and therefore do not have a
contractual relationship with D.R. Horton. Additionally, the homeowners did not transfer their
entire interest in the lawsuit to the Association and therefore did not create a valid assignment.

To illustrate, pursuant to the language of the assignments, it is the homeowners — and
not the Association — that would allegedly share in the “recovery” from the litigation in the
event of a settlement or in the event of a judgment. (See, Assignment of Ellen J. Ross, dated
June 12, 2010, attached hereto as Exhibit “177) (see also, Appendix II attached to the
Association’s Petition, pages 6-198, on file herein). In fact, the homeowners will have to
remain active in the underlying litigation, in that they are subject to depositions, to being called
to testify at trial, etc. The Association is not acting as its own, separate entity in this litigation
and has not fully “stepped into the shoes” of the homeowners. For these reasons, the
homeowners maintain an interest in the litigation and therefore did not properly assign their
interests in the litigation in its entirety to the Association. Therefore, the Association did not
acquire valid legal assignments from the homeowners and the Association’s argument that
these legally invalid assignments somehow take precedence over statutory “standing” is
without merit.

Additionally, pursuant to the language of the assignments, “[i]t is understood that
nothing in [the] Assignment should be construed to obligate THE ASSOCIATION, in any way
to undertake or pay for any particular repairs to any individual unit.” (/d). No other langnage
in the Assignment provides for the consideration given by the Association to the Homeowners

which would support the proper formation of a contractual assignment of rights from the
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Homeowners to the association. The Association has no obligation to do anything under the
language of the assignments. (/d). The assignments relied upon by the Association to
demonstrate that it has standing to bring suit on behalf of the Homeowner's at the
Development, therefore, are not legally valid and thus cannot be enforced or confer some
fictional extra-statutory based standing upon the Association. As such, the Association’s
Petition for Writ of Mandamus must be denied.

B. Regardless of whether the homeowners assigned their right to sue, standing to
sue on behalf of the homeowners is conferred by N.R.S. 116.3102¢1)(d) and the
Association is subject to the mandates of Shuette and First Light 11,

Notwithstanding that certain homeowners allegedly assigned the Association the right
to sue, the dictates of both Shuerte® and First Light IT cannot be bypassed.
NRS 116.3102(1)(d) states as follows:

NRS 116.3102 Powers of unit-owners’ association; lmitations.
1. Except as otherwise provided in this section, and subject to the provisions of the
declaration, the association may do any or all of the following:

(d) Institute, defend or intervene in litigation or administrative proceedings in its
own name on behalf of itself or two or more units’ owners on matters affecting the
common-interest community.

(emphasis added)

This Court has interpreted NRS 116.000 et seq. as providing an express statutory grant
of standing on homeowners associations to assert claims affecting the common-interest
community. First Light I, 215 P.3d 697, 701. However, the Court declared that this statutory
grant must be reconciled with the principles and analysis of class action lawsuits and the
concemns related to constructional defect cases. Id. at 703.

Here, the Association asserts that it has standing based on the homeowners’
assignments and not on NRS 116.000, et. seq. It requests this Court issue a Writ of Mandamus

ordering the District Court to confer upon it “standing” to assert claims as to individual units,

* Shuette v. Beazer Homes Holding Corp., 121 Nev. 837, 854-57, 124 P.3d 530, 542-44 (2005).
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as well as to the “building envelopes” because it obtained assignments from the homeowners.
This argument is a blatant attempt to somehow circumvent the requirements of Shuetfe and
therefore elude the class certification requirements of NRCP 23. The Association puts forth no
statutes, case law, or any other relative authority that stands for the proposition that somehow
an assignment would bypass or takes precedence over “standing™ that is conferred by way of
statuie or allow it to move forward without being subject to NRCP 23. This is a blatant
attempt to circumvent the laws of this State and the prior holdings of this Court, which has
made it clear that class action certification is rarely appropriate in constructional defect matters
and that any claims brought in a representative capacity must withstand NRCP 23 scrutiny.
The Associations’ Petition must therefore be denied.

Further, the Association is clearly attempting to represent the interests of the
Homeowners and argues it has stepped into the Homeowners’ shoes. Under this faulty view, if
the Association had truly stepped into the shows of the Homeowners, each Homeowner would
be entitled to recovery obtained by the Association in his and/or her name. Based on the
language of the assignments, however, “[i]f THE ASSOCIATION is determined by the Court
not to be allowed to sue the builder for some defects, only those HOMEQOWNERS who have
assigned their claims to THE ASSOCIATION will be able to share in the recovery.” (See,
Exhibit “177) (see also, Appendix I attached to the Association’s Petition, pages 6-198, on file
herein).

The above-quoted clause included in the assignments appears to provide that any
obtained recovery in this matter will be “shared” by Homeowners who assigned their right to
sue to the Association. This demonstrates the Association’s intent to bring these claims in a
representational capacity, subject to First Light II and Shuette, which requires a showing that
the alleged claims withstand an NRCP 23 analysis. The type of recovery that would result from
allowing the Association to pool money recovered and have all assignor Homeowners “share”
in such recovery is the exact sort of recovery which NRCP 23 seeks to prevent. The proper

method here is to have each Homeowner bring an individual suit, not allow the Association to
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bypass NRCP 23 ~ by way of a legally invalid assignment — so that assignor Homeowners can
“share” in a recovery. Evidence of each alleged defect must be proven for each Homeowner in
this instance and it is clear the association is trying to bypass this requirement.4 As such, under
the language of the assignments entered into between the Association and the Homeowners; if
seen as valid — a point which Real Party In Interest in no way concedes — the Association’s
Petition must be denied.

C. The Association is not afforded greater rights under an assignment than the
homeowners had absent the assignment, and the Association is still subject to
an NRCP 23 analysis.

Even assuming arguendo that the Association has valid assignments, it still could not
bring an action on behalf of these homeowners without undergoing the proper NRCP 23
anaiysis; as it did not acquire greater rights than those afforded the homeowners absent the
assignment. The case cited by the Association as summing up the alleged “nationwide trend”
in assignment law, ACLI Intern. Commodity Services, Inc. v. Banquet Populaire Suisse, states
that “[the parties 1o an assignment are now free to agree by contract to virtually any form of
assignment, subject to such general limitations as the principle that an assignee can receive
no greater rights than the assignor possessed.” (609 F. Supp. 434, 441-442 (S.D.N.Y. 1984)
femphasis added].

Although the Association may have acquired “standing” based on NRS 116.3102(1)(D),
it argues it has some different form of “standing” based on the homeowner’s assignments. The
Association further argues that it may somehow bypass a NRCP 23 analysis because it has
“standing” based on the assignments and not the statute. Absent the assignments however, the
homeowners themselves would still be required to obtain class certification pursuant to the
mandates of Shuette, if the case were not brought by the Association pursuant to NRS
116.3102(1)(D). See, Shuette, 124 P.3d at 545. The Association, by arguing it is not subject to
an NRCP 23 analysis simply because it acquired “standing” based on the assignments is

therefore attempting to confer upon itself greater rights that those which were afforded the

4 As will be discussed in detail in the following Section, the claims which the Association seeks to bring in a

10
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homeowners absent the assignments. Assuming the Association “steps into the shoes” of the
individual homeowners, as argued by the Association, then allowing the Association to bypass
NRCP 23 when the assignor homeowners would not be entitled to this right [if the suit were
brought in a representational capacity] would be giving the Association — the assignee — rights
greater than the homeowners — the assignors.

This claim, that an assignment of a right to sue allows the Association to bypass the
requirements of NRCP 23, cannot be tolerated. This Court’s mandates in Shuette are applicable
to the situation at hand regardléss of what vehicle is employed to confer “standing” upon the
Association. The'Association, therefore, must still demonstrate that the claims it is seeking to

bring as assignee and on behalf of its individual homeowner members passes an analysis under

NRCP 23 prior to being permitted to bring these claims in a representative capacity.

The Association has simply fabricated a method by which it is attempting to bypass
statutory standing because, under Shuetre and First Light II, it still has to withstand a NRCP 23
analysis, which it is unable to do. The Association has attempted to create a “catch-all”
mechanism by which it can bring all claims by all homeowners without the required showing,
which is in direct contravention to the laws of this State. Further, even if the assignments
properly granted the Association “standing” to sue on behalf of the homeowners, the
assignments do not eradicate statutory standing and do not allow the Association to bypass the
requirements of Shuette. Either way, the Association must withstand a thorough examination
of the factors of NRCP 23 prior to bringing claims in a representative capacity.

Additionally, the Association’s contention that it can assert representative claims on
behalf of its Homeowners for all exterior alleged defects, pursuant to the assignments, as each
set of three Homeowners in a triplex would be able to, is in direct contradiction of the CC&Rs
of the Development. The CC&Rs at the Development clearly define the boundaries of each
individually owned Unit as:

“Unit” or “Residential Unit” shall mean that residential portion of this

community to be separately owned by each owner . . . . As set forth in the Plat, a
Unit shall mean a 3-dimentional figure: (a) the horizontal boundaries of which

representative capacity do not pass an WRCP 23 analysis.

11
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are delineated on the Plat and are intended to terminate at the extreme outer

limits of the Triplex Building envelope and include all roof areas, eaves and

overhangs. . . . Each residential Unit shall be a separate freehold estate (not
owned in common with the other Owners of Units in the Module or Properties),

as separately shown, numbered and designated in the Plat. . . . The boundaries of

each Unit are set forth in the Plat, and include the above described area and ali

applicable improvements within such areas, which may include, without

limitation, bearing walls, columus, {loors, roofs, foundations, footings, windows,
central heating and other central services, pipes, ducts, flues, conduits, wires and

other utility installations.”

(See, The High Noon at Arlington Ranch CC&Rs, at Section 1.77, attached hereto as Exhibit
CCI’?”?)‘

The CC&Rs’ definition of a Unit at the Development includes the roof and exterior
walls. As such, the Association’s argument that it may assert claims for alleged defects to the
entirety of exterior structures in each triplex by simply obtaining the assignment of one of the
three unit owners of that triplex is wholly without merit. Accepting this view would greatly
increase the rights of the Association when considered against that of each individual
Homeowner, as a single unit owner in a triplex does not own the exterior walls and roof of the
other two units housed within the same friplex building. Further, the Association’s attempt to
bring claims for an entire triplex building based on the assignment of a single unit owner in
that triplex clearly shows the Association’s intent to bring these claims in a representational
capacity. The Association’s intent puts it squarely within this Court’s jurisprudence regarding
representational claims by Homeowners™ Associations, and subject the Association here to an
NRCP 23 analysis.

Therefore, based on the language of the CC&Rs, the Association must still pass an
NRCP 23 analysis prior to being allowed to bring representative claims on behalf of
Homeowners, pursuant to this Court’s holding in Shuetfe, regardless of whether the
Association is granted standing from the assignments themselves. The definition of Units at
the Development necessarily require that an NRCP 23 analysis be conduct by the District
Court to determine if the alleged defects claimed by the Association and sought to be brought

in a representative capacity are proper for such a representative-type suit. As each

Homeowner is individually responsible for their own roof and exterior walls, alleged defects

12
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to the exterior of each unit should be required to be brought individually as they are not proper
for a representative suit.

As such, Real Party in Interest respectfully requests that this Court deny the
Association’s Petition for Writ of Mandamus as the assignments obtained by the Association,
if seen as valid — a point not conceded by Real Party in Interest — does not allow the
Association to bypass this Court’s holdings in First Light II or Shuette prior to bringing a
representative action.

IL. THE ASSOCIATION CANNOT SATISFY THE REQUIREMENTS OF
NRCP 23 AND THEREFORE CANNOT PURSUE CLAIMS IN A
REPRESENTATIVE CAPACITY ON BEHALF OF INDIVIDUAL
HOMEOWNERS.

As concluded by the District Court in its February 10, 2011 Order, the Association fails
to meet the requirements of NRCP 23 (a) and (b) and relies upon generic terms and vague
causes of action in an attempt to demonstrate that a representational action is appropriate. First,
the Association fails on all four elements of NRCP 23 (a), as it cannot meet the requirements of
numerosity, commonality, typicality, and adequacy. Second, the Association cannot meet the
requirements of NRCP 23 (b), as a representative action is not the superior method of
adjudication of these claims, because common questions of law and fact do not prevail over
those of each individual homeowner.”

A. The Association does not meet the requirements contained in NRCP 23 (a)
and cannot bring this action in a representational capacity.

Before a class action can be certified, 1t must be shown that the putative class has so
many members that “joinder of all members is impracticable.” See NRCP 23 (a)(1). See also,
Shuette, 124 P.3d at 537. Further, impracticability of joinder “cannot be speculatively based on
merely the number of class members, but must be positively demonstrated in an ‘examination

of the specific facts of each case.”” Shuette, at 537.

* It must be noted that the Association’s Petition did not contest the District Court’s ruling in regards to any of the
interior defect claims with the exception of “structural” and “fire-resistive” systems. As such, any and all
arguments regarding satisfaction of NRCP 23 is waived.

13
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The Association argues it meets the numerosity element because “litigating over 300
claims individually would not be judicially economical, especially when dealing with similar
breach of warranty and negligence claims.” The Association’s argument contains no
information'regardiﬂg the specific facts of each case and how the alleged breach of warranty or
negligence claims are similar. Rather, the Complaint simply states there are alleged defects
relating to structural, fire safety, waterproofing defects, deficiencies in the civil
engineering/landscaping, roofing, stucco and drainage, architectural, mechanical, plumbing,
HVAC, acoustical, electrical, and those related to the operation of windows and sliding glass
doors. The Association has failed, however, to show that these alleged defects are similar
amongst homeowners, or that the number of homeowners with these claims is so numerous that
joinder is impracticable. An Association cannot make wildly blanketed statements and
assertions to demonstrate compliance with NRCP 23. Rather it is required to show that the
represented body is too numerous to be joined in one action, which it cannot.

Here, joinder of the parties is not impossible. The Association has purported
assignments from only 194 of the 300 unit owners, and the Association itself admits that it
could not contact a great deal of the homeowners. (See, the Association’s Petition for Writ of
Mandamus, at Page 17, Lines 21-25). That homeowners cannot be reached, however, does not
make the matter appropriate for representational treatment when the weight of Nevada case law
is adamantly opposed to the same. See, Shuette, 124 P.3d at 543. For these reasons, the
Association has not demonstrated that it satisfies the “numerosity” requirement set forth in
NRCP 23(a).

The Association also cannot demonstrate the “commonality” of the alleged defects.
Under Shuette, commonality does not require that all guestions of law and fact be identical
among homeowners; however, an 1ssue of law or fact must be present in the complaints of all
members of the represented body. Id. at 538. Again, the Association provides no information
identifying the location of the alleged defects, which areas in the units are allegedly affected, or

even which buildings structures are allegedly affected. The Association merely states that the

14




= W W

~ N A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

“common issue is whether D. R. Horton negligently construed and breached any express or
implied warranties in constructing the buildings or units.” (See, id., at Page 18; Lines 17-21 ).

What the Association is required to demonstrate is that the alleged defects are common
to all homeowners, not simply the cause of action upon which it bases its lawsuit. It is
painfully clear that the Assocjation cannot demonstrate that alleged defects are in fact common
to all of the Homeowners. Again, the Complaint alleges defects relating to structural, fire
safety, waterproofing defects, deficiencies in the civil engineering/landscaping, roofing, stucco
and drainage, architectural, mechanical, plumbing, HVAC, acoustical, electrical, and those
related to the operation of windows and sliding glass doors. (See, Exhibit “1”). The Complaint
fails to demonstrate that these alleged defects are common amongst homeowners, or are even
typical amongst the 194 homeowners on behalf of which the Association argues it has
“standing” by assignment. For these reasons, the Association has not demonstrated that it
satisfies the “commonality” requirement set forth in NRCP 23(a).

The third prong of a class certification analysis focuses on “typicality.’; See, NRCP
23(a)(3). Typicality demands that the claims or defenses of the representative parties be
typical of those of the class. See, Shuette at 538. Generally, the typicality prerequisite
concentrates on the defendant’s actions, not the plaintiff’s conduct. Id Here, the Association
has made no showing as to the “typicality” of the alleged defects, as.l it has failed to establish
which units suffer from alleged defects, the types of alleged defects within each building,
various theories of liability for the alleged defects, and damages required to compensate
homeowners. Thus, claims and defenses are not typical of the entire representational body of
homeowners. A homeowner who has alleged structural problems is not in the same position as
a homeowner who has alleged problems in the fire-resistant system contained within the
building. Not only can these not be classiﬁled as the same alleged claims, the defenses to these
alleged claims are entirely different and require entirely different analyses of causation. The
Association therefore cannot demonstrate the claims amongst homeowners are “typical,” and

thus also fails this portion of the NRCP 23 analysis.
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Finally, and true to form, the Association has failed to demonstrate that it can satisfy the
“adequacy” requirement of NRCP 23(a)(4). The Association cannot fairly and adequately
represent the interests of all homeowners when the alleged defects differ among homeowners,
thereby making their claims, defenses, causation and liability different amongst all
homeowners. Further, the Association cannot fairly and adequately protect the claims of all
homeowners, as a large percentage of the homeowners — more than 100, or 1/3 of the
Homeowners at the Development — have not assigned their rights to the Association. As the
District Court properly noted, it is likewise unclear how representational litigation ‘would be
judicially efficient, as the possibility exists that the approximately 148 unit owners who did not
assign their claim may choose to bring litigation at another tiine. (See, Exhibit “127). 'There is
also a strong argument for the fact the Association cannot represent the interests of the
homeowners in this case, as it has created an affirmative conflict through its use of
assignments. Regardless, the Association has faﬂ;d to demonstrate that it can adequately
represent the interests of all homeowners involved. For these reasons, the Association has not
demonstrated that it satisfies the “adequacy” requirement set forth in NRCP 23(a)(4).

The Association does not withstand an NRCP 23(a) analysis, and therefore
representational treatment is not appropriate .in this matter. Real Party in Interest thus
respectfully requests that this Court deny the Association’s Petition for Mandamus.

B. The Association does not meet the requirements contained within NRCP 23
(b) and cannot represent the interests of the homeowners involved.

Because the Association does not withstand analysis under NRCP 23(a), it is not
necessary to analyze whether the Association meets the requirements presented in NRCP 23(b).
Nevertheless, the Association would not pass muster under a NRCP 23(b) analysis, as common
questions do not predominate over individual questions and representational treatment is

therefore not the best method of adjudicatioﬁ.ﬁ As most of the Association’s failed analysis

¢ The Association must meet one of the three requirements contained in NRCP 23(h). In its Petition for a Writ of
Mandamus, the Association only focuses on NRCP 23(b)(3). Likewise, this Answering Brief focuses solely on the
Association’s inability o satisfy the requirement contained within NRCP 23(b)(3).

16
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was based largely upon the fact that it did not put forth alleged defects within individualized
units which are common to, or typical of, all homeowners, the Association likewise misstates
that claims and common questions prevail over that of each individual homeowner.

The Association points to case law from other jurisdictions, but glosses over the leading
authority of its own state. In any constructional defect case in Nevada, representational actions
are only superior when management difficulties and any negative impacts on all parties’
interésts “are outweighed by the benefits of class wide resolution of all issues.” Shuette, 124
P.3d at 549. Further, the “predominance” inquiry is more demanding than the commonality or
typicality requirements of NRCP 23(a), and the importance of common questions must
predominate over the importance of questions peculiar to individual members. /d at 540.

The Association has blatantly failed to state what question or issue is common to all
homeowners. It states, rather, that several of the buildings suffer from alleged problems with
the “structural systems,” or the “fire-resistant systems.” This does not demonstrate that one
common defect [which is caused by the same source; can be repaired in exactly the same
manner; is located in the same location in each Unit; and will cost the same to repair] affects
each homeowner. Further, the only benefit of class wide resolution is that the Association
allegedly advances all costs related to the litigation.

The Association’s arguments fall far short of outweighing the negative impacts on the
interests of all parties because the Association has not stated what the common issue is. For
instance, should the homeowners receive money as a result of this lawsuit, it is likely to be
dispersed in a disproportionate manner among all homeowners and homeowners with minor
alleged defects could stand to benefit at the expense of those who are proven to have
experienced more significant alleged defects. Ultimately, however, because there is no
question that is common to all homeowners, it is not possible for one question to predominate
over individual issues. Again, and at the heart of this issue, not all homeowners have been

shown to have the same alleged claims and/or the same alleged defects. That individual claims
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are sacrificed and cannot be resolved is the precise reason why class actions are not the
appropriate method of adjudication of most constructional defects matters.

For these reasons the Association cannot satisfy the requirements of NRCP 23(b)(3).
Real Party in Interest, therefore, respectfully requests that this Court deny the Association’s
Petition for Writ of Mandamus.

C. First Light II does not distinguish between alleged defects amongst the
interior and the exterior of an individual unit, and any type of alleged
defect must withstand an NRCP 23 analysis.

The Association, in its Petition for a Writ of Mandamus, acknowledges that, under the
mandates of First Light II, any alleged defects related to the structural systems or fire-resistant
systems must meet the requirements of NRCP 23. Likewise, the District Court recognized in
its February 10, 2011 Order that, because the fire-resistive, plumbing, and electrical systems
are considered “within” each individualized unit, they are subject to an NRCP 23 analysis.
However, the District Court erred in finding that the “building envelopes” — because they
contain alleged defects relating to the exterior of each home — are part of the common-interest
community and are therefgre not subject to NRCP 23 scrutiny.” Contrary to the District
Court’s Order, First Light IT did not distinguish between alleged defects in the interior of the
home and alleged defects affecting the exterior of the home. Under First Light I, ‘all alleged
defects within each individualized Unit must withstand NRCP 23 scrutiny before a
homeowners association can bring suit on behalf of its homeowners in a representative
capacity. First Light II, 215 P.3d at 700.

Ultimately, common sense dictates that, simply because an alleged defect might
allegedly affect the exterior of a home does not, in essence, mean it affects the entire common-
interest community. It is contrary to this Court’s precedent to distinguish between interior and
exterior defects, and to conclude the latter must withstand NRCP 23 scrutiny while the former

does not. There is no indication whatsoever that the First Light [l Court intended there to be

7 The issues surrounding the District Court’s ruling regarding the “building envelope” is the subject of D.R.
Horton’s Petition for a Writ of Mandamus, filed with the Court on June 9, 2011. (See, Exhibit ¢ 147y,
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such a distinction. Therefore, the “building envelopes”, as well as the structural systems, must
still undergo a thorough NRCP 23 analysis.

Furthermore, should the “building envelopes™ and/or structural systems undergo such
an analysis — for the reasons outlined in detail above — the analysis would fail. Specifically, if
the alleged structural systems of some of the buildings were in fact found to be defective, this
would result in damages awarded to the entire community and to homeowners not affected by
this issue. It would be impossible to determine the amount, or appropriation dispersion of,
alleged damages to each individual homeowner for that homeowner’s claimed alleged defects.
This is the exact scenario First Light Il aims to prevent.

The Association therefore fails to satisfy the requirements of NRCP 23(a) and NRCP
23(b). Additionally, bypassing an NRCP 23 analysis because the alleged defects at issue affect
the exterior of the building, and not the interior, is contrary to this Court’s prior holdings. All
defects, then, must undergo scrutiny under NRCP 23, and those sought by the Association here
are not proper for a representational claim as they do not pass an NRCP 23 analysis.

1
i
I
i
i
i
1
i/
i/
i
H
H
1

19




R v - R~ T ¥ B - e

[ A L L T N e T N o L L o e S T S e T L S Sy
e A T L N P o e N =S X B~ I S - S ¥ S ~ S P+ B S N R

CONCLUSION

For the foregoing reasons, Real Party In Interest respectfully requests that the
Association’s Petition for Writ of Mandamus be denied in its entirety.

DATED this 15" day of August, 2011.

KOELLER NEBEKER CARLSON

& HALUCISLELP
By m //
MMRT C. CARLSON, ESQ.
Nevada Bar No. 8015
MEGAN K. DORSEY, ESQ.
Nevada Bar No. 6959
[AN P. GILLAN, ESQ.
Nevada Bar No. 9034
300 South Fourth Street, Suite 500
Las Vegas, NV 89101
Attorney for Petitioner,
D.R. HORTON, INC.
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AFFIDAVIT OF 1AN P. GILLAN, ESQ.
IN SUPPORT OF D.R. HORTON, INC.’S ANSWERING BRIEF IN RESPONSE TO
HIGH NOON AT ARLINGTON RANCH HOMEOWNERS’ ASSOCIATION’S
PETITION FOR WRIT OF MANDAMUS

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

I, IAN P. GILLAN, ESQ., being first duly sworn on oath, deposes and states under
penalty of perjury that the following assertions are true and correct, and of my own personal
knowledge:

1. I am an attorney duly licensed to practice law in the State of Nevada, and I am
a Partner of the law firm KOELLER NEBEKER CARLSON & HALUCK, LLP, attorneys for
Real Party in Interest, D.R. HORTON, INC.”S ANSWERING BRIEF in response to Petitioner
HIGH NOON AT ARLINGTON RANCH HOMEOWNERS’ ASSOCIATION’S PETITION
FOR WRIT OF MANDAMUS.

2. I hereby certify that I have read this Answering Brief, and to the best of my
knowledge, information, and belief, it is not frivolous or interposed for any improper purpose.
I further certify that this brief complies with all applicable Nevada Rules of Appellate
Procedure, in particular N.R.A.P. 28(¢), which requires every assertion in the brief regarding
matter in the record to be supported by a referenced to the transcript or appendix where the
matter relied on is to be found. I understand that I may be subject to sanctions in the event that
the accompanying brief is not in conformity with the requirements of the Nevada Rules of

Appellate Procedure.
H

I

109337 Page 1 of 2




w2

=

=R T = v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

3. I have discussed this ANSWERING BRIEF with the Real Party in Interest and

have obtained authorization to file the same.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

SUBSCRIBED and SWORN to before
me this 15" day of August, 2011.

‘(L*

NOTARY PUBLIC
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PROOF OF SERVICE

I HEREBY CERTIFY that on the 15™ day of August, 2011, a copy of Real Party in
Interest, Dr. Horton, Inc’s ANSWERING BRIEF TO PETITION FOR WRIT OF MANDUS
was served via E-filing with the Supreme Court of the State of Nevada and upon the following

addresses by depositing a copy in the United States Mail at Las Vegas, Nevada postage fully

prepaid:

Paul Terry, Esq. Honorable Judge Susan H. Johnson
Melissa Bybee, Esq. District Court Department XXII

ANGIUS & TERRY, LLP EIGHTH JUDICIAL DISTRICT COURT
1120 Town Center Drive #260 CLARK COUNTY, NEVADA

Las Vegas, NV 89144 200 Lewis Avenue

Facsimile: (702) 990-2018 Las Vegas, NV 89155

Nevada Supreme Court Clerk’s Office
201 South Carson Street
Carson City, Nevada 89701

Ny o F—

/An Bmployee of Koeller, Nebeker, Carlson &
Haluck, LLP




