Section 10.21 Exterior Lighting. Any exterior electrical, gas or other artificial lighting installed
on any Residential Unit shall be positioned, screened, or otherwise directed or situated and of such
controlled focus and intensity so as not to unreasonably disturb the residents of any other Residential
Unit{s). The exterior lighting initially instailed on the Residential Units shall not be modified or afiered by
the Owner and shall be maintained, repaired and replaced by the Owners as necessary, to provide
lighting of the same character and quality {including fight bulb watiage) as was initiafly instalied in the

Properties. Further rules regarding exterior lighting may be promulgated by the Board.

Section 10.22 Exterior Painting. All exterior.painting of a Residential Unit shall be subject to
the approval of the Board, unless the painfing is of the same color as the then current color of the
exterior of the Residential Unit. In no event shall any Owner be permitted to paint the exterior of his or
‘her Residential Unit in any manner which is not harmonious with the colors of the other two aftached
Residential Units.

~ Section 10.23 Post Tension Slabs. The concrete slab for certain Residential Units in the
Properties are or may be reinforcad with a grid of steel cables which were installed in the concrete and
then tightened to create very high tension. This type of slab is commonly known as & "Post Tension
Slab.” Cutting into a Post Tension Slab for any reason {e.g., fo install a floor safe, to remode! plumbing,
efc.) is very hazardous and may result in serious darage to the Unit and/or personal injury. By
accepling a deed to a Unit in the Properties, each Owner specifically covenants and agrees that: {a)
stich Owner shall not cid info or otherwise tamper with any Post Tension Slab; (b) such Owner shall not
iknowingly permit or aflow any person to cut into or tamper with the Post Tension Slab so long as such
Owner owns any inferest in the Residence; () such Owner shall disclose the existence of the Post
Tension Slab fo any tenant, lessee or subsequent purchaser of the Unit; and (d) such Owner shall
indermnify and hold Declarant and its respeciive officers, employees, confractors and agents, free and
harrrless from and against any and all claims, damages, losses, or other liability (including aftorneys’
feas) arising from any breach of this Section.

Section 10.24 Sight Visibility Restriction Areas. The maximum height of any and all
improvements {including, but not necessarly limited to, landscaping), on all Sight Visibility Restriction
Arsas, shall be restricted to a maximum height not to exceed such height set forth in the Plat
("Mapdmum Permitted Height").

Section 10.25 Prohibited Direct Vehicle Access. Any other provision herein notwithstanding,
as and to the extent indicated on the Plat, andfor prohibited by the County, there shall be no direct
vehicular access from any abutting Unit to a dedicated thoroughfare {(other than over Private Streets
and Common Element enfry ways, which shall be permitted in a normal rnanner, subject fo the
provisions set forth in this Declaration, and/or over public streets).

Section 10.26 Abatement of Violations. The violation of any of the Rules and Regulations, or
the breach of this Dedlaration, shall give the Board the right, in addition to any other right or remedy
elsewhere gvailable o it:

(=) to enter into a Unit in which, or as to which, such violation or breach exists, and
to summarily abate and remove, at the espense of its Owner, any struciure, thing or condition that may
exist therein contrary fo the intent and meaning of the provisions of any of the foregoing documents,
and the Board shall not be deemed to have trespassed or committed forcible or unlawful entry or

detainer; and/for
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(v toenjoin, abate or remedy by appropriate legal proceedings, either at law orin
equity, the continuance of any such breach.

All expenses of the Board in connection with such actions or proceedings, including court costs
and attomeys' fees and ofher fees and expenses, and all darmages, liquidated or otherwise, together
with interest thereon af the rate set forth in Section 7.1, above, uniil paid, shall be charged to and
assessed against such defaulting Owner, and the Board shall have the right to fien for alt of the same
upon the Unit of such defaulting Owner. Any and all of such rights and remedies may be exercised at
any time and from time fo time, cumuliatively or otherwise, by the Board.

Section 10.27 Yard Components. Without limiting any other provislon herein, no spa, jetted
1ub or hot tub (whether in-ground or above-groundy), and no shed, gazebo, or storage structure, shall
be permitfed or located in any Yard Component. : ‘

Seciion 10.28 No Waiver. The failure of the Board to insistin any one or more instances upon
the strict performance of any of the terms, covenants, conditions of restrictions of this Declaration, or
1o exercise any right or option herein contained, or o serve any notice or to institute any action, shall
not be construed as a waiver or a relinguishment for the future of such term, covenant, condition or
restriction, but such ferm, covenant, condition or restriclions shall remain in full force and effect. The
receipt by the Board or Manager of any Assessment from an Owner with knowledge of the breach of
any covenarit hereof shall not be deemed a waiver of such breach, and no waiver by the Board or
Manager of any provision hereof shall be deemed to have been made unless expressed in writing and

signed by the Board. _

Section 10.28 Declarant Exemption. Each Unit owned by Declarant shall be exempt from the
provisions of this Arlicle 10, until such time as Declarant conveys fifle fo the Unit to a Purchaser, and
activities of Declarant reasonably refated fo Dedlarant's development, construction, advertising
marketing and sales efforts, shall be exempt from the provisions of this Aricle 10. This Article 10 may
not be amended without Declarant's prior writlen consent.

Section 10.30 LMA Declaration; Master Dedarafion. The foregoing use restrictions and
provisions shall be in addition to, and cumulative with, any and all expressly applicable use restrictions
and provisions of the LMA Declarafion and/or Master Declaration. In the event of any ireconcilable
conflict, the provisions of the LMA Declaration andfor Master Declaration shall prevall.

ARTICLE 11
DAMAGE OR CONDEMNATION OF COMMON ELEMENTS

Section 11,1 Damage or Destruction. Damage to, or destruction or condemnation of aff or
any portion of the Common Elements shall be handled in the following marnner:

()  Repair of Damage. Any portion of this Community for which insurance Is
required by this Declaration or by any applicable provision of NRS Chapter 116, which is damaged or
destroyed, must be repaired or replaced promptly by the Association unless: (i) the Common-inierest
Community is terminated, in which case the provisions of NRS §§ 116.2118, 116.21183 and 116.21185
shall apply; (i) repair or replacement would be illegal under any state or local statute or ordinance
governing health or safety; or (iil) eighty percent (80%) of the Owners, including every Owner of a Unit
that will not be rebuilf, vote not to rebuild. The cost of repair or replacement in excess of insurance
proceeds and reserves is a Common Expense. If the entire Community is not repaired or replaced, the
proceeds attributable to the damaged Common Elements must be used to restore the damaged area
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to a condition cornpatible with the remainder of the Community, (A) the proceeds aftributable to Units
that are not rebuilt must be distributed to the Owners of those Units; and (B) the remainder of the
praceeds must be distriibuted to all the Owners or lien holders, as their inferests may appear, in
proportion fo the liabiiities of all the Units for Common Expenses. If the Owners vote not to rebuild any
Unit, thait Uni's affocated interests are automalically realiocated upon the vole a8 i the Unit had been
condernned, and the Association promptly shail prepare, execule and Record arr amendment to this
Declaration reflecting the reallocations. _

o) Darmage by Owner. To the full extent permitted by law, each Owner shall be
liable to the Association for any damage to the Common Elements not fully reimbursed to the
Assodiation by insurance proceeds, provided the damage is sustained as a result of the negligence,
wiliful misconduct, or unauthorized or improper installation or maintenance of any Improvement by said
Owner or the Persons deriving their Aght and easement of use and enjoyment of the Common
Elements from said Owner, or by his or her respective Family and guests, both minor and adult. The
Association reserves the right, acting through the Board, after Notice and Hearing, to: (1) determine
whether any claim shall be made upon the insurance maintained by the Association; and (2) levwy
against such Owner a Special Assessment equal fo any deductible paid and the increase, if any, in the
instrance premiurns directly atiributeble to the damage caused by such Owner or the Person for whom
such Owner may be responsible as described above. 1n the case of joint ownership of a Unit, the
liability of the co-owners thereof shall be joint and several, except to any extent that the Association has
previously contracted in wiifing with such co-owners fo the contrary. After Notice and Hearing, the -
Associafion may levy a Special Assessment in the amount of the cost of carrecting such damage, to
the extent not reimbursed fo the Association by insurance, against any Unit owned by such Owner, and
such Special Assessment may be enforced as provided herein. ‘

Section 11.2  Condemnation. If at any time, all or any portion of the Common Elements, or
any interest therein, is taken for any govemnmental or public use, under any statute, by right of eminent
domain or by private purchase in lieu of eminent domain, the award in condermnation shall be paid fo
the Association. Any such award payable fo the Association shalf be deposited iy the operating fund.
No Member shali be entitled fo participate as a parly, or otherwise, in any proceedings refating to such
condemnation. The Assodciation shall have the exclusive right to participate in such proceedings and
shall, in its name alone, represent the inferests of all Members. immedialely upon having knowledge
of any taking by eminent domain of Common Elements, or any portion thereof, or any threat thereof,
the Board shall promptly nofify all Owners and all Eligible Holders.

Section 11.3  Condemnation Involving a Unit. For purposes of NRS § 116.1107.2(a), if part
of a Unit is required by eminent domain, the award shall compensate the Unit's Owner for the reduction
in value of the Unil's interest In the Common Elemenis. The basis for such reduction shall be the extent
to which the occupants of the Unit are impaired from enjoying the Common Elements. In cases where
the Unit may still be used as a Dwelling, it shall be presumed that such reduction is zero {0).

ARTICLE 12
INSURANCE

Section 12.1  Casualty Insurance. The Board shall cause to be obtained and maintained a
raster policy of fire and casualty insurance with extended coverage for oss or damage to all insurable
improvements of the Association on the Common Elements, for the full insurable value replacement
cost thereof without deduction for depreciation or coinsurance, and, in the Board's business judgment,
shall obtain insurance against such other hazards and casualties, as the Board deems reasonable and
prudent. The Board, in its reasonable judgment, rmay also insure any other property, whether real or
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personal, owned by the Association or located within the Properties, against loss or darnage by fire and
such other hazards as the Board may deem reasonable and prudent, with the Association as the owner
and beneficiary of such insurance. The insurance coverage with respect to the Comirrion Elements shall
be maintained for the benefit of the Association, the Owners, and the Eligible Holdesrs, as their interests
may appear as named insured, subject however fo the loss payment requirements as set forth herein.
Prerniums for all insurance camried by the Association are Common Expenses inCluded in the Annual
Assessments levied by the Assodiation.

The Association, acting through the Board, shall be the named insureds under policies of
insurance purchased and maintained by the Association. All insurance proceedss under any policies
shall be paid to the Board as trustee. The Board shall have full power to receive and receipt for the
proceeds and to deal therewith as deemned necessary and appropriate. Except as otherwise specifically
provided in this Dedlaration, the Board, acting on bethalf of the Association and all Owners, shall have
the exclusive right {o bind such parties with respect to all matters affecting insurance carried by the
Assodiation, the setilernent of a loss dlaim, and the surender, canceliaion, and modification of alf such
insurance. Duplicate originals or cerfificates of all policies of insurance maintained by the Association
and of all the renewals thereof, together with proof of payment of premiums, shall be delivered by the
Assodiation to all Fligible Holders who have expressly requested the same in writing.

Section 12.2  Liability and Other Insurance. The Association shall have the power and duty
to and shall obtain comprehensive public fiability insurance, induding medical payments and malicious
mischief, in such limits as it shall deem prudent (but in no event less than $1,000,000.00 covering all
claims for bodily injury and property damage arising out of a single occurrence), insuring the
Association, Board, Directors, Officers, Declarant, and Manager, and their respective agents and
empioyees, and the Owners and Residents of Units and their rgspecﬁve Famiii;Ejs: guests and invitees,
against lisbiiity for bodily injury, death and properly damage arising from the activiies of the Association
or with respect to property maintained or required o be maintained by the Association including, if
obtainable, a cross-liability endorsement insuring each insured against liability to each other insured. -
Such insurance shall also include coverage, fo the extent reasonably available and reasonably
necessary, against liability for non-owned and hired automobiles, liability for property of others, and any
other Habflity or risk customarily covered with respect to projects similar in construction, location, and
use. The Association may also obtain, through the Board, Worker's Compensation insurance (which
shall be required if the Association has one or more employees) and other liabifity insurance as it may
deem reasonable and prudent, insuring each Owner and the Association, Board, and any Manager,
from fiability in connection with the Common Elements, the prermiums for which are a Common Expense
included in the Annus! Assessment levied against the Owners. Al insurance polities shall be reviewsd
at least annually by the Board and the limits increased in its reascnable business judgment.

Section 12.3  Fidelity Insurance. The Board shall further cause to be oblained and mainiained
errors and omissions insurance, blanket fidelily insurance coverage (in an amount at least equal to
100% of the Association Funds from time to fime handled by such Persons) and such other insurance
as it deems prudent, Insuring the Board, the Directors, and Officers, and any Manager against any
liability for any act or omission in carrying out their respective obligations hereunder, or resulting from
their membership on the Board or on any commiitee thereof, if reasonably feasible, in the amount of
not less than $1,000,000.00. Said policy or policies of insurance shall also contain an extended
reporling period endorsement (a tail) for a six-year period, if reasonably available. The Association shall
require that the Manager maintain fidelity instrance coverage which names the Association as an
abligee, in such amount as the Board deems prudent. From and after the end of the Dedlarart Conirol
Period, blanket fidelity insurance coverage which narmes the Association as an.obligee shall be obtained
by or on behalf of the Association for any Person handiing funds of the Association, including but not
limited to, Officers, Directors, trustees, employees, and agents of the Association, whether or not such
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Persons are compensated for their services, in such an amount as the Board deerns prudent; provided
that in no event may the aggregate amount of such bonds be less than the maximum arnount of
Assodiation Funds that will be in the custody of the Assoctation or Manager at any time while the policy
is in force (but in no event less than the sum equal to one-fourth (14} of the Annual Assessments on all
Units, plus Reserve Funds) (or such other amount as may be required by FNMA, VA or FHA from time
fo fime, if applicable).

 Section 12.4 Other Insurance Provisions. The Board shall also obtain such other insurances
customarily required with respect fo projects similar in construction, location, and use, or as the Board
may deem reasonable and prudent from time 1o ime, including, but not necessarily limited to, Worker's
Compensation insurance (which shall be required if the Association has any employeas). All premiums
for insurances obtained and maintained by the Assodiation are a Common Expense included in the
Annual Assessment levied upon the Owners. All insurance policies shall be reviewed at least annually
by the Board and the fimits increased in its sound business judgment. In addition, the Assodation shall
continuously maintain in effect such casually and lability insurance and fidelity insurance coverage
necessary to meet the requirements for similar developments, as set forth or modified from time to fime
by any governmental body with jurisdiction, except to the exent such coverage is not reasonably
available or has been waived by the applicable agency.

Section 12.5  Insurance Oblinations of Owners. Each Owner is required, at Close of Fscrow
on his Unit, at his sole expense fo have obfained, and to have furnished his Morlgagee and the Board
{or, in the event of a cash fransaction involving no Mortgages, then to the Board) with duplicate copies
of a homeowner's poficy of fire and casualty insurance with-extended coverage for loss or damage to
all insurable Improvements and fixtures originally installed by Declarant on such Owner's Unif in
accordance with the original plans and specifications, o installed by the Owner on the Unit, for the full
insuranca replacement cost thereof without deduction for deprediation or coinsurance. By acceptance
of the deed fo his Unit, each Owner agrees fo maintain in full force and effect at all times, at said
Owner's sole expense, such homeowner's insurance policy, and shall provide the Board with duplicate
copies of stch insurance polficy at Close of Escrow, and periodically thereafter prior to expiration from

 time to time of such policy, and uport the Board's request. In the event any Owner has not fumished
such copies of insurance policies o the Board at any time within fiftleen (15) days when due from time
to time, then the Board shall have the right, but not the obligation, fo purchase such insurance coverage
for the Unit, and to assess the Unit Owner, as a Special Assessment (enforceable pursuant to Article
7 above), the cost of such insurance, plus an administrative fee of One Hundred Dollars ($100.00) for
each month, or portion thereof, during which such Owner has not provided the Board with copies of .
such policies upon the Board's request. Nothing herein shall preclude any Owner from carrying any
public fiability insurance as he deerns desirable o cover his individual liability, damage to person or
property occurring inside his Unit or elsewhere upon the Properties. Such policies shall not adversely
affect or diminish any liabifity under any insurance obtained by or on behalf of the Association, and
duplicate copies of such other policies shali be deposited with the Board upon request. If any loss
infended 1o be covered by insurance carried by or on behalf of the Association shall oceur and the
proceeds payable thereunder shall be reduced by reason of insurance carried by any Owner, such
Owner shall assign the proceeds of such insurance carried by him to the Association, to the extent of
such reduction, for application by the Board to the same purposes as the reduced proceeds are to be
applied. Notwithstanding the foregoing, or any other provision herein, each Owner shaill be solely
responsible for full payment of any and ail deductible amounts under such Owner's policy or policies

of insurance.
' ‘Section 12.6  Waiver of Subrogation. All policies of physical damage insurance maintained

by the Association shall provide, if reasonably possible, for waiver of: (1) any defense based on
coinsurance; (2) any right of set-off, counterclaim, apportionment, proration or contribution by reason
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of other insurance nof camied by the Association; (3) any invalidity, other adverse effect or defense on
account of any breach of wamanty or condition caused by the Association, any Owner or any tenant of
any Owner, or arising from any act, neglect, or omission of any named insured or the respective agents,
contractors and employees of any insured; (4) ahy rights of the insurer o repalr, rebuild or replace, and,
in the eveni any improvement is not repaiied, rebulii of replaced foliowing ioss, any right to pay under
the insurance an amount less than the replacement value of the improvements insured; or (5) notice
of the assignment of any Owner of ifs interest in the insurance by virtue of a conveyance of any Unit,
" The Association hereby waives and releases all claims against the Board, the Owners, Declarant, and
Manager, and the agents and empioyees of each of the foregoing, with respect o any loss coverad by
such insurance, whether or not caused by negligence of or breach of any agreemenit by such Persons,
but only to the exient that insurance proceeds are received in compensafion for such loss; provided,
however, that such waiver shall not be effective as o any loas covered by a policy of insurance which

would be voided or impaired thereby.

Section 12.7  Notice of Expiration Reguirerents. If available, each of the policies of insurancs
maintained by the Association shall contain a provision that. said policy shall not be canceled,
terminated, materially modified or allowed to expire by its terms, without thirty (30) days' prior written
nofice {0 the Board and Declarant and to each Owner and each Elgible Holder who has filed g writien
request with the carrier for such notice, and every other Person in interest who requests in writing such
notice of the insurer. All insurance policies carried by the Association pursuant to this Article 12, to the
extent reasonably available, must provide that: {a) each Owner is an insured under the policy with
respect to liability arising out of his interest in the Common Elements ofr Membership; (b) the insurer
waives the right to subrogation under the policy against any Owner or member of his Family; (¢) no act
or omission by any Owner or member of his Farmnily will void the policy or be a condition to recovery
under the policy; ard (d) if, af the time of a loss under the policy there Is other insurance in the name
of the Owner covering the same risk covered by the policy, the Association’s policy provides primary -
insurancea. .

ARTICLE 13
MORTGAGEE PROTECTION

In order fo induce FHA, VA, FHLMC, GNMA and FNMA and any other governmental agency
or other Mortgagees to participate in the financing of the sale of Units within the Properties, the following
provisions are added hereto (and to the extent these added provisions confiict with any other provisions
of the Declaration, these added provisions shall confrol): '

&) Each Eligible Holder, upon its specific wiitien request, is entiled to written
notification: from the Association of any default by the Morigagor of such Unit in the performance of such
Mortgagor's obligations under this Declaration, the Articles of Incorporation or the Bylaws, which default
is not cured within thirty (30) days after the Associafion: learns of such defaull. For purposes of this
Declaration, “first Mortgage™ shall mean a Morigage with first priority over other Morigages or Deeds
of Trust on a Unit, and "first Morfgagee" shall mean the Beneficiary of a first Mortgage.

(o)  Each Owner, including every first Morigagee of a Morlgage encumbering any
Unit which obtains title fo such Unit pursuant to the remedies provided in such Mortgage, or by
foreclosure of such Morigage, or by deed or assignment in fieu of foreclosure, shall be exernpt from any
“right of first refusal” created or purported fo be created by the Governing Documents.

(c) Except as provided in NRS § 116.3116.2, each Beneficiary of a first Mortgage
encumbering any Unit which obtains tifle to such Unitor by foreclosure of such Morlgage, shall take title
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to such Unit free and clear of any claims of unpaid Assessments or charges against such Unit whi
acorued prior o the acquisition of file to such Unit by the Mortgagee. rit which

{d) Unless at least sixty-seven percent (67%) of Eliglble Holders (based upon one
(1) vote for each first Morlgage owned) or sixty-seven percent {67%) of the Owners {other than
Declarant) have given their prior written approval, nefther the Association nor the Owners shall:

{ subject to Nevada non-profit corporation law o the contrary, by act or
omission seek to abandon, partition, allenate, subdivide, release, hypothecate, encumber sell or
transfer the Common Elements and the Improvemenis thereon which are owned by the Asséciaﬁon.
provided that the granting of easements for public utilities or for other public purposes consistent with
the intended use of such property by the Association as provided in this Declaration shall not be
deemed a transfer within the meaning of this clause.

(iiy change the method of determining the obligations, Assessments, dues
or other charges which may be levied against an Owner, or the method of allocating distributions of
hazard insurance proseeds or condemnation awards;

(i} by act or omission change, totally waive or abandon any scheme of
regulations, or enforcement thereof, pertaining to the architectural design of the exterior appearance
of the Dwellings and other Improvements on the Units, the maintenance of Exterior Walls/Fences or
common fences and driveways, or the upkeep of lawns and plantings in the Properties; :

(V) fail fo maintain Fire and Extended Coverage on any insurable
Improvements on Common Elements on a current replacement cost basis in an amount as near as
possible to one hundred percent (100%) of the insurance value {based on current replacement cosf);

‘ ) except as provided by any applicable provision of NRS Chapler 116, use
hazard insurance proceeds for losses o any Common Elements for other than the repair, replacernent
or reconstruction of such property; or : : ’

. (viy  amend those provisions of this Declamﬁ@ or the Articles of In i
or Bylaws which expressly provide for rights or remedies of first Mortgagees. corporation

{e) Eligible Holders, upon express written request in each instance therefor, shall
have the right to (1) examine the books and records of the Association during rionmal business ﬁours
(2) require from the Assoclation the submission of an annual audited financial statement (w’rthou’t
expense fo the Beneficiary, insurer or guarantor requesting such statement) and other financial data
{3) receive written notice of ali meetings of the Members, and (4) designate in writing a representaﬁve;
fo aftend alt such meetings.

H Eligible Holders, who'have filed a written request for such notice with the Board
shall be given thirty (30) days’ written notice prior to- (1) any abandonment or termination of the
Association; andlor (2) the effective date of any termination of any agreement for professional
management of the Properties following a dedision of the Owners to assume self-management of the
Properties. Such first Mortgagees shall be given immediate nofice: (i) following any damage fo the
Common Elements whenever the cost of reconstruction exceeds Ten Thousand Dollars ($10,000. Qoy;
and (i) when the Board learns of any threatered condemnation proceeding of proposed a‘cqtjisitic;n of
any portion of the Properties,
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(@) First Morigagees may, jointly or singly, pay taxes or other charges which are in
default and which may or have become a charge against any Common Elements and may pay any
overdue premiums on hazard insurance policies, or secure new hazard insurance coverage on the
lapse of a policy, for Common Elements, and first Morigagees making such payments shall be owed
immediate reimbursement therefor from the Association,

(hy - The Reserve Fund described in Article 6 above must be funded by regular
scheduled monthly, quarierly, semiannual or annual payments rather than by large extraordinary
Assessments. '

(M The Board shall require that any Manager, and any employee or agent thereof
maintain at all imes fidelity bond coverage which names the Assodiation as an obliges; and, at all fmes
from and after the end of the Declarant Confrol Period, the Board shall secure and cause fo be
maintained in force at all times fidelity bond coverage which names the Association as an obligee for
any Person handling funds of the Association. o

{) When professional management has been previously required by a Beneficiary

~ insurer or guaranter of a first Morigage, any decision to establish seff-management by the Association

shall require the approval of at least sixdy-seven percent (67%) of the voiing power of the Association
and of the Board respeciively, and at least fifty-one percent (51%) of the Eligible Holders.

(k) So long as VA is insuring or guaranteeing loans or has agreed to insure or
guarantee loans on any portion of the Properties, then, pursuant to applicable VA requirement, for so
fong as Declarant shall confrol the Association Board, Declarant shalt obtain prior written approval of
the VA for any material proposed: action which may affect the basic crganization, subject to Nevada
nonprofit corporation law, of the Associaficn (Le., merger, consdlidation, or dissolufion of the
Association); dedication, conveyance, or morigage of the Common Elements; or amendment of the
provisions of this Declaration, the Arficles of Incorporation, Bylaws, or other document which may have
been previously approved by the VA; provided that no such approval shall be required in the event that
the VA no longer regularly requires or issues such approvals at such time.

In addition to the foregoing, the Board of Directors may enter into such contracts or agreements
on behalf of the Association as are required in order to reasonably satisfy the applicable express
requirements of Morlgageses, so as fo allow for the purchase, insurance or guaranty, as the case may
be, by such entities of first Morigages encumbering Units. Each Owner hereby agrees that it will benefit
the Assodiation and the Membership, as a class of potential Morfgage borrowers and potential sellers
of their Unils, if such agencies approve the Properties as a qualifying subdivision under their respective
policies, rules and reguiations, as adopted from fime fo fime. Morigagees are hereby authorized to
furnish information to the Board concermning the status of any Mortgage encurmbering a Unit.

_ ARTICLE 14
DECLARANTS RESERVED RIGHTS

Section 14,1 Declarant's Reserved Righls. Any other provision herein notwithstanding
pursuant to NRS § 116.2105.1(h), Declarant reserves, in its sole discrefion, the following deveiopmentai
rights and other special Declarant's rights, on the terms and conditions and subject to the expiration
deadlines, if any, set forth below:

{a) Right fo Complete Improverments and Construction Easement.  Declarant
reserves, for a period terminating on the fifteenth (15%) anniversary of the Recordation of this
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Declaration, the right, in Declarant's sole discretion, fo complete the construction of the Improvements -
on the Properties and an easement over the Properties for such purpose; provided, however, that if
Degclarant still owns any properly in the Properiies on such fifieenth (15th) anniversary date, then such
rights and reservations shall continue, for one additional successive period of ten (10) years thereafter.

(b)  Exercise of Developmental Rights. Pursuant to NRS Chapter 116, Declarant
reserves the right to annex ali or portions of the Annexable Area fo the Community, pursuant to the
provisions of Arficle 15 hereof, for as long as Declarant owns any portion of the Annexable Area. No
assurances are made by Declarant with regard to the boundaries of those portions of the Properties
which may be annexed, or the order in which such potfions may be annexed. Declarant also reserves
the right 1o withdraw real property from the Community.

()  Offices, Model Homes and Promotional Sians. Declarant reserves the right to
maintain signs, sales and management offices, and models in any Unit owned or leased by Dedlarant
in the Properties, and signs anywhere on the Cormmon Elerments, for the period set forth in Section
14.1(a) above, and Dedlarant further expressly reserves the right during such period to use said signs
offices and models, in connection with rarketing and sales of other projects of Declarant in Clark

Coundy.

(d)  Appoirtment and Removal of Directors. Declarant reserves the right to appoint
and retnove a majority of the Board as set forth in Section 3.7 hereof, during the Declarant Control

Period.

(e} Amendments. Declarant reserves the right to amend this Dedaration from time
fo time, as set forth in detall in Article 18 below, and any other provision of this Declaration, during the
time petiods set forth therein.

Appointment and Removal of ARC. Declarant reserves the right to appoint and
remove the ARC, for the time period set forth in Section 8.1 hereof.

()] Easements. Declarant has reserved certain easements, and related rights, as
set forth in this Declaration.

()  Certain Other Rights, Notwithstanding any other provision of this Declaration
Declarant additionally reserves the right (but not the obligation), in its sole and absolute discretion at
any time and from time fo fime, fo unilaterally: {1) supplement and/or modify of Record all or any péﬁs
of the descriptions set forth in the exhibits hereto; and/or (2) modify, expand, or limit, by Recorded
instrument, the maximum total number of Units which may be constructed in the Community (i.e., the
Units That May Be Created).

) Other Rights, Dedclarant reserves all other rights, powers, and authority of
Dedlarant set forth in this Dedlaration, and, to the extent not expressly prohibited by NRS Chapter 116,
further reserves all other rights, powers, and authority, in Declarant's sole discretion, of a declarant
under NRS Chapter 116.

Conirol of Entty Gates, Dedarant reserves the right, untii the Close of Escrow
of the last Unit in the Master Commurity, to unifaterally control all enfry gates, and to keep all entry
gates open during such hours established by Dedclarant, in ts sole discretion, o accommodate
Declarant's construction activities, and sales and marketing activities.
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' (k) Restriction of Traffic. Declarant reserves the right, until the Clo ‘
- : : se

the last Unit in the Master Cornmunity, to unilaterally control, restrict and/or reroute af) pegifé‘;‘r? ‘;’ﬂ
vehicular traffic within the Properties, in Declarant’s sole discretion, to accommodate Dedarant's
construction activities, and sales and marketing activities; provided that no Unit sshall be deprived of

access to a dedicated shreet adjacent to the Properties.

o Confrol of Parking Spaces. Declarant reserves the right o control parkin
spaces near the model complex during Declarant’s regular business or marketing hours, and fo ’{sv%
unauthorized vehicles at the Owner's expense, for as long as Declarant Is conducting n‘i,ameﬁn oF
sales activities in the Master Community or any poriion thereof. g

(m)  Markefing Names. Declarant reserves the right, for so longy as Decl
or has any interest in any of the Annexable Area, to market and/or advertise diﬁgrent po?f?orraagto??;g
Properties under different marketing names. : .’

{m Certain Properly Line Adiustments. Dedlarant reserves the Tight to adjust the
boundary Jines between certain Yard Components and Common Elements shown on the Plat

{0} Additional Reserved Rights. Declarant reserves alj other rights, powers, and
authority of Declarant set forth in this Declaration, including, but not limited to, those set forth in Article
15, 16, and/or 17 below, and, to the maximum extent not expressly prohibited by NRS Chapter 116
further reserves all other rights, powers, and authority, in Declarant's sole discretion, of a decfamni
under NRS Chapter 1186 (including, but not limited to, all Developmental Rights and aj S;’aecia} Declarant
Rights as set forth or referenced therein).

(p)  Ariicle 15 Rights. Declarant reserves the annexation and other r;
in Article 15, below. r .righ’ts set forth

Section 14.2  Exempfion of Declarant. Notwithstanding anything to the in thi
Declaration, the foliowing shall apply: ' contrary in this

(&) Nothing in this Declaration shell limit, and no Owner or the Agsodati
anything to interfere with, the right of Declarant o complete excavation and grading ng?;?: ggg;ffé;gg
of Improverrients o and on any portion of the Properties, or fo alter the foregoing and Dedlarant's
consiruction plans and designs, or fo construct such additional improvements as Declarant deems
advis:able i t?;g course of development of the Properties, for so long as any Unit owned by Declarant
remains unsold.

{b) This Dectaration shall in no way limit the right of Declarant to grant additionat
licenses, easements, reservations and rights-of-way to itself, to governmental or public authorities
(including without fimitation public utifity companies), of fo others, as from fime o time may be
reasonably necessary to the proper development and disposal of Units; provided, however, that if FHA
or VA approval is sought by Dedlarant, then the FHA and/or the VA shall have the righi to épprove an
such grants as provided herein. : _ Y

: © Prospective purchasers and Declarant shail have the night to use all and any
poriion of the Comron Elements for access fo the sales faciliies of Declarant and for placement of
Declarant's signs. :

{d) Without limiting Section 14.1(c) above, or any other provision herein, D
may use any structures owned or leased by Declarant, as model home complexes or real e;,taf;f;fg
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or management offices, for this Community of for any other project of Declarant and/or its affiliates,
subject to the fime limitations set forth herein, after which time, Declarant shall restore the Improvement
to the condition necessary for the issuance of a final certificate of occupancy by the appropriate
govemnmental entity.

{e}  Aiiorany portion of the rights of Declarant in this Declaration may be assigned
by Dedlarant to any successor in interest, by an express and written Recorded assignment which
specifies the rights of Declarant so assigned.

' €] The prior writien approval of Declarant, as developer of the Properties, shall be
required before any amendment to the Declaration affecting Declarant's rights or interests {including,
without lirmitation, this Arficle 14} can be effective, ‘

@) The rights and reservations of Declarant referred fo herein, if not eadier
terminated pursuant to the Dedlaration, shall ferminate on the date set forth in Section 14.1{(a) above.

Section 14.3  Limitations on Amendments. In recognition of the fact that the provisions of this
Article 14 operate In part fo benefit the Declarant, no amendment to this Article 14, and no amendment
in derogation of any other provision of this Declaration benefiting the Declarant, may be made without
the written approval of the Declarant, and any purported amendment of Article 14, or any porfion
thereof, or the effect respectively thereof, without such express prior written approval, shall be void:
provided that the foregoing shali not apply to amendments made by Declarant.

Section 144 LMA Dedlarafion; Master Declaration. The foregeing developmental rights and
special Declarant's rights shall be in addition to, and cumulalive with, any applicable developmenital
rights and special declarant's rights reserved by the LMA Declarani under the LMA Declaration andfor
reserved by the Master Declarant under the Master Declaration. In the event of any imeconciiable
conflict, the provisions of the LMA Declaration and/or Master Declaration shall prevail,

ARTICLE 15
ANNEXATION

Seciion 15.1  Annexation. Declarant may, but shall not be required to, at any time or from time
to time, add to the Properties covered by this Declaration all or any porions of the Annexable Area then
owned by Declarant, by Recording an annexation amendment ("Annexation Ameridment”) with respect
to the real property to be annexed ("Annexed Property”). Upon the recording of an Annexation
Amendment covering any portion of the Annexable Area and containing the provisions set forth herein,
the covenants, conditions and restrictions contained in this Declaration shall apply fo the Annexed
Properly in the same manner as if the Annexed Property were originally covered in this Dedlaration and
originally constituted a portion of the Original Properly, and thereafter, the rights, privileges, duties and
fiabilities of the parties to this Declaration with respect to the Annexed Property shall be the same as
with respect to the Originat Property and the rights, obligations, privileges, duties and liabilities of the
Owners and occupants of Units within the Annexed Property shall be the same as those of the Owners
and accupants of Units originally affected by this Declaration. By acceptance of a deed from Dedlarant
conveying any real property located in the Annexable Area, in the event such real property has not
theretofore beah annexed to the Properties encumbered by this Declaration, and whether or not so
expressed in such deed, the grantee thereof covenants that Declarant shall be fully empowered and
entitied (but not obligated) at any fime thereafter {and appoinis Declarant as attorney in fadt, in
accordance with NRS §§ 111.450 and 111.460, of such grantee and his successors and assigns) to
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unilaterally execute a'nd Record an Annexation Amendment, annexing sald real property to the
Community, in the manner provided for in this Article 5.

Section 15.2  Annexation Amendment. Each Annexation Amendment shall conform to the

requirements of NRS § 118.211, and shallinclude:
(@) the written and acknowledged consent of Declarant;

(b}  a reference fo this Declaration, which reference shall siate the date of
Recordation hereof and the County, book and instrument number and any other relevant Recording
data;

{c) a staternent that the provisions of this Declaration shall apply to the Annexed
Froperty as set forth therein;

{d) a sufficient description of the Annexed Property; and
(e)  assignment of an ldentifying Number to each new Unit created;
M a reallocation of the aliccated interests among all Unifs; and

- {a) a description of any Common Elements created by the annexation of the
- Armexed Property.

Section 15.3 FHANA Approval. In the event that, and for so long as, the FHA or VA is
insuring or guaranteeing loans (or has agreed {o insure oF guarantee loans} on any portion of the
Annexable Area with respect to the initial sale by Declarant to a Purchaser of any Unii, then a condiion
precedent to any annexation of any property other than the Annexable Area shall be written confirmation
by the FHA or the VA that the annexation is in accordance with the development plan submitted fo and
approved by the FHA or the VA; provided, however, that such writlen confirmation shall not be a
condition precedent if at such time the FHA or the VA has ceased to regularly require or issue such
written: confirmations.

Section 154  Disdaimers Regarding Annexafion. Porfions of the Annexable Area may or may
not be annexed, and, if annexed, may be annexed at any time by Declarant, and no assurances are
made with respect to the boundaries or sequence of annexation of such partions.  Annexation of a
portion of the Annexable Area shall not necessitate annexation of any other portion of the remainder
of the Annexable Area, Declarant has no obligation to annex the Annexable Area or any portion thereof,

Section 15.5 Expansion of Annexable Area. In addition to the provisions for annexation
specified in Section 15.2 above, the Annexable Area may, from fime 1o fime, be expanded fo include
additional real property, not as yet identified. Such property may be annexed to the Annexable Area
upon the Recordation of a witten instrument describing such real property, executed by Declarant and
all other owners of such property and containing thereon the approval of the FHA and the VA, provided,
however, thal such written approval stiall not be & condition precedent if at such time the FHA or the

VA has ceased to regularly require or issue such written approvals.

Section 156 Conkraction of Annexable Area; Withdrawal of Real Property. So long as real
property has not been annexed fo the Properiies subject to this Declaration, the Annexable Area may
be contracted io delete such real property effective upon the Recordafion of @ wiitten Instrument
describing such real property, executed by Declarant and all other owners, if any, of such real property,
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and declaring that such real property shall thereafter be deleted from the Annexable Area. Such real
property may be deleted from the Annexable Area without a vote of the Asscciation or the approval or
consent of any other Person, except as provided herein.

. ARTICLE 18
ADDITIONAL DISCLOSURES, DISCLAIMERS AND RELEASES

Section 16.1  Additional Disclosures, Disclaimers, and Releases of Certain Matters., Without
flimiting any oiher provision in this Declaration, by acceptance of a deed to a Unit, or by possession of
a Unit, each Owner (for purposes of this Article 16, and alt of the Sections hereof, the ferm "Owner”
shall include the Owner, and the Owners Family, guests and tenants), and by residing within the
Properties, each Resident (for purposes of this' Article 16, the term "Resident” shall include each -
Resident, and their guests) shall conclusively be-deemed 1o understand, and to have acknowiedged and
agreed fo, all of the following: -

(@) There are presently, and may in the future be other, major electrical power
system components (high voltage transmission or distibution lines, fransformers, etc.) from time to time
iocated within or nearby the Properties, which generate certain electric and magnetic fields ("EMF™)
around them; and Declarant specifically disclaims any and all representations or warranties, express
and implied, with regard to or pertaining to EMF.

{b} The Unit and other portions of the Properties from time to time are or may be
located within or nearby certain airplane flight patterns, and/or subject fo significant levels of airplane
traffic and noise; and Dedlarant hereby specifically disclaims any and all representations or warranties,
express and implied, with regard fo or pertaining to airplane flight patterns, andfor airplane noise.

{c) The Unit and other portions of the Properties are or may be iocated adjacent to
or nearby Blue Diamond Highway and other major roads, all of which may, but need not necessarily,
he constructed, reconstructed, or expanded in the future (all collectively, ‘roadways”), and subject to
high leveis of traffic, noise, construction, maintenance, repair, dust, and other nuisance from such
roadways; and Declarant hereby specifically disclaims any and all representations or warranfies,
express and implied, with regard fo or pertaining to roadways and/or noise, dust, and other nuisance
related thereto,

() The Unit and other portions of the Properties are or may be located adjacent to
or nearby major water and drainage facilities, channel(s) andfor washes (all, coliectively, "Facifities™),
the ownership, use, regulation, operation, maintenance, improvement and repair of which are not
necessarily within Declarant's confrol, and over which Declarant does not necessarily have jurisdiction
or authority, and, in connection therewith: {1} the Facilities may be an aftractive nuisance fo children;
{2) maintenance and use of the Fadiiies may involve various operations and applications, including (but
not necessarily fimited o) nolsy electtic, gasoline or other power driven vehicles andlor equiprent used
by Facilites maintenance and repair personnel during various times of the day, including, without
Tirmitation, early moming andfor late evening hours; and (3) the possibility of damage fo Improvernents
and property on the Properties, particuiarly in the event of overflow of water or other substances from
or related to the Fadiities, as the result of nonfunction, malfunction, or overiaxing of the Faciities or any
other reason; and (4) any or al] of the foregoing may cause inconvenience and disturbance to Owner
and other persons in or near the Unit and/or Common Elements, and possible injury to person and/or
damage to property.

73



)] Construction or installation of Improvements by Declarant, other Owners, or third
parties, or installation or growth of trees or other plants, may impair or efiminate the view, if aﬁy of or
from any Unit and/or Common Elemnents. ’ !

6] Residential subdivision and home construction is an industry inherentlv subject
1o variations and imperfections, and items which do not materially affect safety or structural inteén‘ty
shall be deemeéd "expected minor flaws” (including, but not limited to: reasonable wear, fear or
deterioration; shrinkage, swelling, expansion or setflement; squeaking, peeling, chipping, cra’cking or
fading; touch-up painting; minor flaws or comective work; and lke iemns) and not constructional defeé;ts.

(o) The finiched construction of the Unit and the Common Elements, while within
the standards of the industry in the Las Vegas Vatiey, Clark County, Nevada, and while in substantial
compliance with the plans and specifications, will be subject to variations and imperfections and
expected minor flaws. [ssuance of a Certificate of Occupancy by the relevant govermnmental authority
with jurisdiction shaft be deemed conclusive eviderce that the relevant Improvernent has been built
within such industry standards. : T

1)) indoor air quality of the Unit may be aifected, in a manner and fo a degree found
in new construction within indusiry standards, including, witnout firmitation, by particulates or volatiles
emanating or evaporating from new carpefing or other building materials, fresh paint or other sealants
or finishes, and so on.

i installation and maintenance of a gated community andfor any security or traffic
access device, operation, or method, shall not create any presumption or duty whatsoever of Declarant
or Association {or their respedtive officers, directors, managers, empiloyees, agents, and/or contractors)
with regard to security or protection of person or property within or adjacent to the Properties: and each
Owner, by acceptance of a deed to a Unit, whether or not so stated in the deed, shall be c]eemed to
have agreed to take any and all protective and secutily measures and precautions which such Owner
would have taken if the Properties had been located within public areas and not gated. Galed
enfrances may restrict or delay entry into the Properties by law enforcement, fire protection, and/or
emergency medical care personnel and vehicles, and each Owner, by accepiance of g deed r{é a Unit
whether or not so stated in the deed, shall be deemed to have voluntarily assumed the rigk of such’
restricted or delayed entry. :

0 The Las Vegas Valley contains a number of earthquake faults, and that the
Properties or portions thereof may be located on or nearby an idenfified or yet o be identified sefsmic
fault line; and that Dedarant spedifically disclaims any and all representations of warranties, express
or implied, with regard to or pertaining to earthquakes or seismic activities; and that Owner hereby
releases Declarant from any and ali daims arising from or relating to earthquakes or seismic acliviies,

8] The Unit and other portions of the Properties from time to' time may, but need
not necessarily, experience problems with scorpions, bees, ants, spiders, termites, pigeoné' snakes
rats, andfor other insect or pest problems (colleciively, “pesis”); and Declarant hereby Speciﬁcaiiyz' _
disclaims any and all representations or warranties, express and implied, with regard to or pertaining
to any pest, and each Owner must make its own independent determination regarding the existence
or non-existence of any pest(s) which may be associated with the Unit or other portions of the
Properties.

{) There Is a high degree of alkalinily in sofls andfor water in the Las Vegas Valley,;

that such alkalinity tends to produce, by natural chemical reaction, discoloration, leaching and erosion
or deterioration of concrete walls and other Improvements ("alkaline effect”); that the Unit and other
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portions of the Properties may be subject to such alkaline effect, which may cause inconvenience,
nuisance, andfor damage o property;, and the Governing Documents require Owners other than
Declarant to not change the established grading and/or drainage, and to not permit any sprinkler or
irrigation water fo strike upon any wall or similar improvement.

(m}  There are andfor will be various molds present within the Unit and other portions
of the Properties. Molds ocour naturally in the environment, and can be found virtually everywhere life
can be supported. Dwellings are not and cannot be designed or constructed to exclude mold spores.
Not all molds are necessatily haimiul, but cerlain strains of mold may result in adverse health effects
in susceptible parsons.

(n)y  The Properties are located adjacent or nearby to cerlain undeveloped areas -
which may contain various species of wild creatures (including, but notfimited to, coyotes and foxes),
which may from time o time stray onto the Properties, and which may otherwise pose a nuisance or
hazard.

(©) The Properties, or portions thereof, are or may be located adjacent to or within
the vicinity of certain other properly zoned to permit the owners of such other property to keep and
maintain thereon horses or other “farm” animals, which may give rise fo matters such as resultant roise,
odors, insects, and other “nuisance”; additionally, certain other property located or nearby the Properties
may be zoned fo permit commercial uses, andfor shali or may be developed for commerdial uses.
Declarant makes no other representation or warranty, express or implied, with regard or pertaining to
the future development or present or future use OFf property adjacent fo or within the vicinity of the
Properties.

(p)  Certain portions of land ("Neighboring Developments”) outside, abutting and/or
" near the Perimeter Wall have not yet been developed, and in the future may or will be developed by
third parties over whom Declarant has no control and over whom the Association has no jurisdiction,
and accordingly, there is no representation as to the nature, use or architecture of any future
development or improvements on Neighboring Developments; and such use, development and/or
construction on Neighboring Developments may result in noise, dust, or other "nuisance” fo the
Cormmunity or Owners, and may result in portions of Perimeter Wall/Fence andfor Exterior WalllFence
being utilized by third persons who are not subject to this Declaration or the Governing Documents; and
Declarant and Association specifically disclaim any and all responsibility lability thereof.

G)) Each Purchaser acknowledges having received from Declarant information
regarding the zoning designations and the designations in the master plan regarding land use, adopted
pursuant to NRS Chapter 278, for the parcels of land adjoining the Properfies to the norih, south, east,
and west, together with a copy of the most recent garming enterprise diskict map made available for
public inspection by the jurisdiction in which the Unit is located, and related disclosures. Declarant
makes no further representation, and no waltanty (express or implied), with regard to any matters
pertaining to adjoining land or uses thereof or to any gaming uses or issugs. Each Purchaser is hereby
advised that the master plan and zoning ordinances, and gaming enlerprise districts, are subject to
change from time to fime, If additional or more current information concerning such matters is desired,
Purchaser should contact the appropriate governmental planning department. Each Purchaser
acknowledges and agrees that its decislon ¢ purchase a Unit is based solely upon Purchaser's own
investigation, and not upon any information provided by any sales agent.

{r) Although the Plat may show Unit 1 as owning porfions of the ground floor of the

Triplex Building immediately adjacent to and/or surrounding the Garage Components of Units 2 and 3
respectively, the Owners of Units 2 and 3 shall have: an easement over such portions, including exterior
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wall, below the upstairs level, and shall be responsible, pursuant and éubject to the Dedaration, for
painting maintenance, and repair such areas. '

TR R

lncated within the Garage Cormponent of one Unit, and the Owners of the other Einits in the Triplex
Building shall have an easement over and across said Garage Component, for purpaoses of reasonably
inspecting and deaning their respective sewer cleanouts.

(s} Sewsr cleanouts for all three Unifs within a Triplex Building are or may alt be

s Water {andlor sewage; for this Project shall or may be master metered and from
time fo time inftially paid by the Master Assodiation, subject to monthly or other periodic assessment of
allocated amounts to the Owners of Units in this Project. Each Owner shall be required to prompfiy pay
such allocated water assessments, regardless of actual levels or periods of use of such water (l.e
regardiess of occupancy or vacancy of the Unit, and regardless of family size, regardess of whether
or not the Unit has an appurtenant Yard Component). :

{u} The House Panel meter electicity charges for each Yriplex Building shall from
time fo time be initially paid by the Association, subject to monthly or other periodic assessment of
aliccated amounts to the Owners of Residential Units for each applicable Triplex Building. Each Owner
shall be required o promplly pay such allocated electical assessments, regardless of actual levels or
periods of use of such eleclricity (i.e., regardiess of occupancy or vacancy of the Unit, and regardiess
of family size, regardiess of whether or not the Unit has an appurtenant Yard Component).

v No Owner shalt be permitted to add ooncréte of to alter, modify, expand, or
eliminate any improvements (incliding ground cover) installed by Declarant as part of its initiat
construction. No patio covers shall be permitied.

{w)  Owners are prohibited from changing the external appearance of any portion
of a Triplex Building, and subject to the foregoing, are requived to coordinate with the other Owners in
thelr Triplex Bullding for painting, maintenance and repair from time to time of the roof and exterior walls
of their Triplex Building, as set forth in further detail in the Declaration.

' £X) The Garage Components of Units 2 and 3 are located directly below the Living
Component of Unit 1 within each Triplex Building. The Owners of Units 2 and 3 ave subject fo “quiet
hours”, and the noise, vibration, and other nuisance provisions set forth in the Dedaration with respect
to use of and activifies within their respective Garage Components. Additionally, the “quiet” door opener
rnechanism of a Garage Component must be maintained by its Owner in its original “quiet” condition
and, in the event such door opening mechanism shoukd require replacement, the Owner shall raplaca:
it with a new door opening mechanism which is at least as quiet as the one as originally installed by

Declarant.

v Certain “bare-floor” limitations and restrictions are set forth in this Deciaraﬁén
with respect to upstalrs areas of Living Componerts.

(z)  Ofther matiers, limitations, and restrictions, uniquely applicable to this semi-
attached friplex townhome residential Community, are set forth in the Declaration, and may be
supplermented from time fo me by Rules and Regulations. Each Owner in this Community Is expected
{o behave in a réasonable and cooperative "good neighbor” manner at all times, particularly with respect
1o the other Qwners of Units in the same Triplex Building. .

(aa) Declarant presently plans to develop only thos#e Linits which have already been
released for construction and sale, and that Declarant has no obiligation with respect to future phases
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plans, zoning, or development of other real properly configuous to or nearby the Unit; (1) that proposed
or conternplated residential and other developments may have been ilustraled in the plot plan or other
sales literature in or from Declarant's sales office, andfor Purchaser may have been advised of the
same in discussions with sales persennel, however, nofwithetanding such plot plans sales Harature
or discussions or representations by sales personnel or others, Dedarant is under no obligation o
construct such future or planned developments or units, and such developments or units may not be
built in the event that Declarant, for any reason whatsoever, decides not to build the same; (2)
Purchaser is not enfified to rely upon, and in fact has not relied upon, the presumption or belisf that the
same will be bulit; and (3) no sales personnel or any other person in any way associated with Dedarant
has any authority to make any statement contrary fo the provisions set forih in the foregoing or any

provision of the written purchase agreemernt.

(ab)  The Unitis one of three Units in a Triplex Building, located in close proximity to
other Units and Triplex Buiidings, and private sireet and parking areas in the Properfies, and
accordingly, is and will be subject fo substantial levels of sound and noise. ' ’

{ac) Declarant shall have the right, from time o fime, in its sole discréﬁon fo
estgblish andfor adiust sales prices or price levels for new homes and/or Units. '

(ad)  Model homes are displayed for illustrative purposes only, and such display shall
not constifute an agreement or commitment on the part of Declarant to deliver the Unit in conformity
with any model home, and any representation or inference to the contrary is hereby expressly
disclaimed. None of the decorator iterns and other iterns or furnishings (including, but not limited to
decorator paint colors, wallpaper, window treatments, mirors, upgraded flooring, decorator buiift-ins,
model home furniture, model home landscaping, and the fikej shown installed or on display in any:
rodel home are included for sale fo Purchaser unless an authorized officer of Declarant has specificaly
agreed in a written Addendum to the Purchase Agreement to make spedfic tems a part of the
Purchase Agreement.

' (ae}) Residential subdivision and new home consiruction are subject fo and
accompanied by substantial levels of noise, dust, construction-related traffic and traffic reskrictions, and
other consiruction-related “nuisances”. Each Owner acknowledges and agrees that it is purchasi'ng a
Unit which is within a residential subdivision currently being developed, and that the Owner will
experience and accepts substantial levels of construction-related "nuisances” until the subdivision (and
other neighboring portions of land belng developed) have been completed and sold out, and thereafter
in connection with repairs or any new construction. ’

{af)  Declarant shall have the right (but not the obligation), at any time and from time
to time, in its sole and absolute discretion, to: (a) design and/or to build different ot varying product types
or designs for new hornes in the Community; (b) establish and/or adjust sales prices or price levels for
homes and/or Units; {c) supplement and/or modify of Record all or any parts of the descriptions set forth
in the exhibits hereto; and/or (d) unilaterally rodify and/or imit, by Recorded instrument, the maximum
total number of Units which may be constructed in the Community; and that the Armexable Area may
but need not necessarily, from time to ime be annexed hereto. '

(ag) Masier Declarant reserves the right, untit the Close of Escrow of the last Unitin
the Properties, to unfiaterally control the entty gate(s), and to keep all such entry gate(s) open during
such hours established by Declarant, in s sole discretion, 1o accornmodate Dedlarant's construction
activities, and sales and marketing activities. ,
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(ah) Declarant reserves the right, until the Close of Escrow of the fast Unit in the
Properties, to unilaterally enter upon, and/or to control, restrict and/or re-route all pedestrian and
vehicular traffic within the Properties, in Decdlarant's sole discrefion, fo accomimodate Declarant's
construction activities, and sales and marketing acfivities; provided that no Unit shall be deprived of
access o a dedicated streat adiacent {o the Properfies. ’

(ai)  Declarant reserves the ﬁght fo correct or repair any mproverment
in Section 17.13 below. g - as set forth

(a)  Certain mandatory arbitration provisions are set forth in this D i
including, but not necessarily limited fo, Section 17.14 balow. etlaration,

(ak) Declarant has reserved certain easements, and related rights and powers, as
set forth in this Dedlaration. Declarant also reserves, o the extent not expressly prohibited by NRS
Chapter 116, ali other rights, powers, and authority, in Declarant's sole discretion, of a declarant under
NRS Chapter 116 (including, but not necessarily limited to, all special declarant's rights referenced in
NRS § 116.089).

(a)  Each Purchaser understands, acknowiedges, and agrees that Dedlarant has
reserved certain rights, powers, authority and easements in the Declaration, and LMA Declarant has
reserved certain rights, powers, authority and easements in the LMA Dedlaration, and Master Declarant
has reserved certain rights, powers, authority and easements in the Master Declaration, alf or any of
which may limit certain rights of the Association and Owners other than Declarant, LMA Declarant
and/or Master Declarant, respectively.

Section 16.2 Releases, By acceptance of a deed to a Unit, each Owner, for itself and all
Persons claiming under such Owner, shall condusively be deemed fo have understood, acknowledged
and agreed fo all of the disclosures and disclaimers sed forth herein, and to release Dedarant and the
~ Association and all of their respective officers, managers, agents, employees, suppliers, and confractors

from any and all daims, causes of action, loss, damage or liabifity (including, but not limited to, any claim
for nuisance or heaith hazard, property damage, bodily injury, and/or death) arising from or related to
all and/or any one or more of the condilions, activities, ocourrences, reserved rights, or other matfers
described in the foregoing Section 16.1.

ARTICLE 17
GENERAL PROVISIONS

Section 17.1  Enforcement. Subject fo Sections 5.2 and/or 5.3 above, and Section 17.14
below, the Governing Documents may be enforced by the Association, as follows:

(&) Enforcement shall be subject to the overall "good neighbor® policy underlying
and controfling this Declaration and this Community (in which the Owners seek fo enjoy a quality
lifestyle), and the fundamental goveming policy of courtesy and reasonabilify.

(o)  Breach of any of the provisions contained in this Dedlaration or the Bylaws and
the continuation of any such breach may be enjoined, abated or remedied by appropriate legal or
equitable proceedings instifuted, in compliance with applicable Nevada law, by any Owner, including
Dedlarant so fong as Dedarant owns a Unit, by the Assodation, or by the SUCCRSSOrs-in-interest of the
Association. Any judgment rendered in any action or proceeding pursuant heteto shall include a sum
for attomeys' fees in such amount as the court may deem reasonable, in favor of the prevailing party,
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as well as the amount of any delinquent payment, interest thereon, costs of collection and court costs
Each Owner shall have a right of action against the Association for any material, unreasonable and
continuing failure by the Association to comply with material and substantial provisions of this
Declaration, or of the Bylaws or Articles.

{c) The Association shall have the right to enforce the obligaitions of any Owner
under any material provision of this Declaration, by assessing a reasonable fine as a Speciat
Assessment against such Owner or Resident, and/for suspending the right of such Owner fo vote at
meetings of the Association and/or the right of the Owner or Resident fo use Common Elements, (othe;:
than ingress and egress over Private Streets, by the most reasonably direct route, to the Unit), subject
to the: following:

)] the person alleged to have viclated the material provision of the
Declarafion must have had written nolice (either actual or constructive, by inclusion in a Recorded
document) of the provision for at least thirly (30) days before the alleged violatiory, and

_ {ii) stich use andfor voting suspension may not be imposed for a period
tonger than thirty (30) days per violation, provided that f any such violation continues for a period of ten
(10) days or more after actual nofice of such violation has been given to such Owner or Resident, each
such continuing viokation shall be deemed to be a new Violation and shall be subject 1o the imposition
of new penalfies; '

. (i)  notwithstanding the foregoing, each Owner shall have an unrestricted
right of ingress and egress fo his Unit by the most reasonably direct route over and across the relevant
streels;

{iv) no fine imposed under this Section may exceed the maximum amount(s) .
permitied from time to time by applicable provision of Nevada law for each faliure o comply. No fine
may be imposed unfil the Owner or Resident has been afforded the right to be heard, in person, by
submission of a written statemertt, or through a representative, at a regularly noticed hearing (unl’ess
the violation is of a type that substantially and imminently threatens the health, safety andfor welfare of
the Owners and Community, in which case, the Board may take expedited action, as the Board may
deerm reasonable and appropriate under the drourmstances, subject to the limitations set forth in Section
5.2 andior 5.3 above},

{v) i any such Special Assessment imposed by the Association on an
Owner or Resident by the Assodiation Is not paid or reasonably disputed in writing delivered to the
Board by such Owner or Resident (in which case, the dispute shall be subject {0 reasonable atternpts
at resolution through mutual discussions and mediation) within thirly (30) days after written notice of the
imposition thereof, then such Special Assessment shall be enforceable pursuant to Articles 6 and 7

above; and

(vi)  subject fo Section 5.3 above and Seclion 17.14 below, and to applicable
Nevada law (which may first require mediation or arbitration), the Assodation may also take judicial
action against any Owner or Resident fo enforce compliance with provisions of the Goveming
Documents, of other obligations, or {o obfain damages for noncompliance, all to the fullest extent
permitted by law.

{d) Responsibility for Violations. Should any Resident violate any material provision

of the Daclaration, or should any Resident’s act, omission or neglect cause damage to the Common
‘Elements, then such violation, act, omission or neglect shall also be considered and treated as a
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violation, act, omission or neglect of the Owner of the Unit in which the Resident resides. Likewise
should any guest of an Owner or Resident commit any such violation or cause such darnage tc;
Common Elements, such violation, act, omission or neglect shall also be considered and treafed as a
violation, act, omission or neglect of the Owner or Resident. Reasonable efforis first shall be made fo
resolve any alleged material violation, or any dispute, by friendly discussion in a "good neighbor®
manner, followed (if the dispute continues) by informal mediation by the ARC or Board {andfor mutually
agreeable or statutorily authorized third party mediator). Fines or suspension of voting privileges shall
be utilized only as a “last resort”, after all reasonable efforts to resolve the issue by friendly discussion
or informal mediation have failed.

()  The resuli of every act or omission whereby any of the provisions contained in
this Declaration or the Bylaws are materially violated in whole-or in part is hereby dedlared o be and
shall constitute a nuisance, and every remedy allowed by law or equily against & Nuisance either public
or private shall be applicable against every such result and may be exercised by any Owner by the
Association or ifs successors-n-interest. o ’ ' S

The remedies herein provided for breach of the provisions contained in this
Declaration or in the Bylaws shall be desmed cumutlative, and none of such remedies shall be deemed
exclusive. '

{g)  The failure of the Association to enforce any of the pmviéians coriained in this
Declaration or in the Bylaws shall not constitute & waiver of the tight to enforce the same thereatter,

{h) If any Owner, his or her Farnily, guest, licensee, lessee or invitee violates any
such provisions, the Board may impose a reasonable Special Assessment upon such Owner for each
viglation and, if any such Special Assessiment is not paid or reasonably disputed in writing to the Board
(in which case, the dispute shall be subject to reasonable attempts at resolution through mutual
discussions and mediation) within thirty (30} days after written notice of the imposition thereof, then the
Board may suspend the voling privileges of such Owner, Such Special Assessment shall be collectible
in the manner provided hereunder, but the Board shall give such Owner appropriate Notice and Hearing
before invoking any such Special Assessment or suspension.

Section 17.2  Severabilty. Invalidation of any provision of this Declaration by judgment or
court order shall in no way affect any other provisions, which shall remain in full force and effect.

Section 17.3  Termn. The covenants and restrictions of this Declaration shalf run with and bind
the Properties, and shall inure 1o the beneiit of and be enforceable by the Assodiation or the Qwner of
any land subject to this Declaration, their respective legal representatives, heirs, successive Owners
and assigns, until terminated in accordance with NRS § 116.2118.

Section 17.4  Interpretation. The provisions of this Declaration shall be liberally construed to
effectuate its purpose of creating a uniform plan for the development of a residential cornmunity and
for the maintenance of the Common Elements. The article and seclion headings have been inserted
for convenience only, and shall not be considered or referred fo In resolving questions of interpretation
or construction. Unless the context requires a contrary construction, the singular shall inciude the plural
and the plural the singular; and the masculine, ferninine and neuter shalt each include the mascufine
fernining and neuter. '

Section 17.5 No Publig Ridht or Dedication. Nothing contained in this Declaration shall be
deemed 1o be a gift or dedication of all or any part of the Properties to the public, or for any public use.
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Section 17.6  Constructive Notice and Acceptance. Every Person who owns, occupies or
acquires any right, tifle, estate or interest in or to any Unit or ofher portion of the Properties does hereby
consent and agree, and shall be conclusively deemed 1o have consented and agreed, to every
* limitation, restriction, easement. reservation, condition and covenant contained herein, whether or not

any reference to these restrictions is contained in the instrurment by which such person acguired an
interest in the Properfies, or any portion thereof.

Section 17.7  Nofices. Any notice permitted or required to be delivered as provided herein
shall be in writing and may be delivered either personally or by mail. If delivery is made by mall, it shall
be deemed to have been delivered three (3) business days affer a copy of the same has been
deposited in the United States mail, postage prepaid, addressed fo any person at the address given by
such person to the Association for the purpose of service of such notice, or to the residence of stch
person if no address has been given fo the Associalion. Such address may be changed from time to
time by notice in writing to the Association. -

Section 17.8  Priorties and Inconsistencies. Subject to Section 5.8 above, and Section 17.9
below: (a) the Governing Documents shall be construed to be consistent with one another to the extent
reastnably possible; (b) if there exist any ireconciiable conflicts or inconsistencies among the
Govermning Documents, the terms and provisions of this Declaration shall prevail (unless and to the
extent only that a term or provision of this Declaration fails to comply with provision of NRS Chapter 116
applicable hereto; (¢} in the event of any inconsistency between the Arficles and Bylaws, the Articles
shall prevail; and (d) in the event of any inconsistency between the Rules and Regulations and any
cther Governing Document, the ofher Goveming Document shall prevail,

Section 17.9  LMA Declaration; Master Dedaration. The provisions of this Declaration shall
supplement, but shall not supersede, any and all applicable provisions of the LMA Decdlaration andlor
Master Declaration, respectively. Applicable provisions of the LMA Declaration and/or Master
Declaration shall control in the event of any ireconcilable conflict with the provisions of this Daclaration,
although such documents shall be construed to be consistent with one another to the maximum extent
possible. The inclusion in this Dedlaration of covenants, conditions, restrictions, land uses, and
limitations which are more restrictive or more inclusive than the restrictions contained in the LMA
Declaration and/or Master Declaration shall not be deemed 1o constitute a conflict with the provisions
of the LMA Dedlaration andfor Master Dedlaration. Nothing herein shall be construed as refieving any
Owner or Unit within the Properties therefrom, or as limiting or preventing any and all applicable rights
of enforcement granted or available to the LMA Assodiation andior Master Assodiation by virtue thereof,

o Section 17.10 Limited Liability. Exceptto the extent, if any, expressly prohibited by appiicable
Nevada law, none of Dedarant, Association, ARC, LMA Declarant, LMA Association, Master Declarant,
andfor Master Assoclation, and none of their respective directors, officers, any commitiee
representatives, employees, or agents, shall be liable to any Owner or any other Person for any action
or for any failure to act with respect o any matter if the action taken or failure to act was reasonable or
in geod faith, The Association shall indernnify every present and former Officer and Director and every
present and former Association committee representative against all llabilittes incurred as a result of
holding such office, to the full extent permitted by law.

Section 17.11 Business of Declarant. Except fo the extent expressly provided herein or as
required by applicable provision of NRS Chapier 116, no provision of this Declaration shall be applicable
to limit or prohibit any act of Declarant, or its agents or representatives, in connection with or incidental
fo Declarant's improvement and/or development of the Properties, so long as any Unit therein cwned
by Declarant remains unsold,
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Section 17.12 Dedlarant's Right to Repair. Whether or ot so stated in the deed, each Cwner,
by acquiring title to a Unit, and the Association, by acquiring title fo any Comrnon Element; shalt
conclusively be deemed fo have agreed: (a) to promplly provide Declarant with specific wiitten nofice
from time to time of any Improvement requiring correction or repair(s) for which Declarant is or may bae
responsibie, and (b} following deiivery of such written notice, io reasonably permit Declarant (and/or
Dectarant’s contractors and agents) to inspect the relevant Improverent, and to take reasonable steps,
if necessary or appropriate, to undertake and fo perform corrective or repair work, and (c) to reasonably
permit entry by Declarant (and Declarant's contractors and agents} upon the Unit or Common Element
{as applicable) from time 1o time in connection therewith and/or to underfake and fo perform such
- inspection and such work; and (d) that Declarant shall uneguivocally be entiled (j) to specific prior
written notice of any such corrective or repair work requested (and shall not be held responsible for any
corrective or repair work in the absence of such written notice), (i) to inspect the relevant Improvement,
and (jii) to take reasonable steps, in Declarant's reasonable judgment, fo undertake and to perform any
and afl necessary or appropriate corrective or repair work. The foregoing portion of this Section 17.13
shall not be deemed to modify or tolf any applicable statute of limitation or repose, or any contractual
or other limitation pertaining to such work.

Section 17.13 Arbitration. Any dispule that may arise befween the Assotiation, subject fo the
procedural requirements set forth In Section 5.3, above, and/or Owner of a Unit, and Dedlarant or any
person or entity who was involved in the consfruction of any Common Element or any Unit shall be
resolved by submitting such dispute to arbitration before a mutually acceptabie arbitrator who will render
a decision binding on the parties which can be entered as a judgment in court pursuant to NRS 38.000
et. seq. The arbitration shall be conducied according to the provisions of the Construction Industry
Asbitrafion Rules of the American Arbifration Association. If the parties to the dispute fail fo agree uporn
an arbitrator within forly-five (45) days after an arbitrafor is first proposed by the pariy initiating
arbitration, either parly may pelition the American Arbitration Assodciation for the appointment of an
arbitrator, Declarant has the right to assert claims against any confractor, subconiractor, person or
entity, who may be responsible for any matter raised in the arbitration and to name said contractor,
subcontractor, person, or entity as an additional party to the arbitration. Upon selection or appointment
of the arbitrator, the parties shall confer with the arbirator who shall establish a discovery schedule
‘which shall not extend beyond ninety (90) days from the date the arbitrator is selected or appointed
uniess for good cause shown such period is extended by the arbitrator or stich period is extended by
the consent of the parties. If Declarant asserts a claim against a coniraclor, subcontracior, persen, or
entity, the discovery pericd may be extended, at the discretion of the arbitrator, for a period not to
exceed one hundred twenty (120} days. The arbiliation of a dispute between the Dedlarant, the
Assodiafion, ar any Owner of a Unit shall not be consolidated with any other proceeding unless
Declarant chooses o consolidate the same with another similar proceeding brought by the Association
or any Owner of a Unit. The arbitrator shall convene the arbitration hearing within one hundred twenty
days {120) from the time the atbitrator is selected or appointed. Upon completion of the arbitration
Hearing, the arbitrator shall render a declsion withiry fen (10} days. The daie for convening the hearing
may be adjusted by the arbitrator fo accommodate extensions of discovery and the addition of parties
or by consent of the parties. However, unless extraordinary circumstances exist, the hearing shall be
convened no later than one hundred eighty (180} days from the date the arbitrator is appointed. To the
extent practicable, any hearing convened purstant to this provision shall continue, untll completed, on
a daily basis. The prevailing party shall be entitied to recover its attorney's fees and costs. The costs
of the arbitration shall be bome equally by the parties thereto.
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ARTICLE 18
AMENDMENT

Section 18.1  Amendment By Declarant. Until the first Close of Escrow for the sale of a Unit,
Deciarant shail have fhe right fo terminate or modffy this Deciaration by Recordation of a supplement
hersto setting forth such termination or medification. Any amendment to this Declaration pursuant fo
the exercise of any Developmental Rights reserved herein may be made by Recordation of a written
instrument executed and acknowledged by Declarant, setling forth such amendment, in conformity with
NRS § 116.211. Notwithstanding any other provision herein, for so long as Deciarant owns a Unit,
Declarant shafl have the power from fime to time to unilaterally amend this Declaration to correct any
scrivener's errors, fo clarify any ambiguous or potentially inconsistent or contradiciory provision, to
modify or supplement Exhibit "B" hereto, and otherwise to ensure that the Declaration is consistent and
conforms with the requirements of applicable law.  Addifionally, by acceptance of a deed from Declarant
conveying any real property iocated in the Annexable Area (Exhibit "B” hereto), in the event such real
propeity has not theretofore been annexed fo the Properties encumbered by this Dedlaration, and
whether or not so expressed in such deed, the grantee thereof covenants that Declarant shalf be fully
empowered and entitled (but not obligated) at any time thereafter, and appoints Dedlarant as atiomey
in fact, in accordance with NRS §§ 111,450 and 111.460, of such graritee and his successors and
assigns, 1o uniiaterally execute and Record an Annexation Amendment, adding said real property to the
Compmunity, in the manner provided for in NRS § 116.211 and in Article 15 above.

Seciion 18.2 Amendment of Plal. By acceptance of a deed conveying a Unit encumbered
by this Declaration, whether or not so expressed in such deed, the grantee thereof covenants that
Declarant shall be fully empowered and entiled (but not obligated) at any ime thereafter, and appoints
Declarant as atiomey in fact, in accordance with NRS §§ 111.450 and 111.460, of such grantee and
his successors and assigns, fo unilaterally execute and Record from time fo time amendment(s) to the
Plat, provided that any such amendment shall relate only to such property which at such time have not
yet been annexed fo the Properties by Recorded Annexation Amendment.

Section 18.3  Amendment By Members. Except as otherwise may be provided by the Master
Association Documents or by this Dedaration (including, but not fimited to Seclions 18.1 or 18.2 above),
the provisions of this Declaration may be amended only by Recordation of a certificate, signed and
acknowledged by the President or Secretary of the Association, setting forth the amendment and
certifying that such amendment has been approved by both: (a) Members representing not less than
sixty-seven percent (87%) of the fotal voling power of the Association, and (b} the consent of a majority
of the Board of Directors; and, in the case of those amendmenis which this Declaration reguires to be
approved by Eligible Mortgagees, (c) the requisite percentage of Eligible Morlgagees and Fligible
Insurers. Such amendment shall be effective upon Recordation, Except as permitted by the Act, no
amendment may change the boundaries of any Unit, change the uses to which any Unit is restricted
or change the allocated interests of a Unit, without the unanimous consent of all Owners whose Units
are so affected, Notwithstanding the preceding portion of this Section 18.3 or any other provision of this
Declaration, the provisions of Section 5.3 ('Proceedings”), Section 17.13 ("Declarant's Right to Repair”),
Section 17.14 {"Arbitration”) above, and/or this Section 18.3, may not be amended unless such
amendment has beer approved by both: (i) Members representing not less than seventy-five percent
{75% of the total voting power of the Association, and (i) the consent of not less than seventy-five
percent (75%) of the Board of Directors.

Section 18.4 Approval of FEligible Morigagees. Anything fo the contrary herein
notwithstanding, any of the following amendments, to be effective, must be approved by sixty-seven
percent (67%) of all Eligible Mortgagees and Eligible Insurers at the time of such amendment, based
upon one (1) vote for each first Morigage owned or insured:
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(@)  Any amendment which affects or purports to afiect the validity or p,—joﬁty of
encumbrances or the rights or profections granted to holders, insurers, and guarantors, of first
Mortgages as provided herein.

: {by  -Any amendment which would necessitate an encumbrancer after it has acquired -
a Unit through foreclosure to pay more than its proportionate share of any unpaid assessment o
assessment accruing after such foreclosure. :

(c} Any amendment which would or could result in an encumbrance being canceled
by forfeiture, or in the individual Unit not being separately assessed for tax purposes,

: (dy  Any amendment relating fo the insurance provisions or fo the application of
insurance proceeds as set out in Article 12 hereof, or to the disposition of any money received in any
teking under condemnation proceedings. ‘

(e Any amendment which would or could result in termination or abandonment of
the Properties or partition or subdivision of a Unit, in any manner inconsistent with the provision of this
Dedlaration.

¢ Any amendment materially and substanfially affecting: (i} voting rights; (i) rights
to use the Commeon Elements; (ii) reserves and responsibility for maintenance, repair and replacernent
of the Common-Elerments; (iv) leasing of Units; (v} establishment of sel-management by the Association
where professional management has been required by any Beneficiary, insurer or guarantor of a first
Morlgage; (vi) boundaries of any Unit; (vi{) Declarant’s right and power fo annex or de-annex property
to or from the Properties; and (vii} assessments, assessment liens, or the subordination of such liens.

Any approval by an Eligible Holder required under this Article 18, or required pursuant to any
other provisions of this Declaration, shall be given in writing: provided that prior to any such proposed
action, the Association or Declarant, as applicable, may give written notice of such proposed action to
any or all Eligible Holders, and for thirty (30} days foliowing the receipt of stich netice, such Eligible
Holders shall have the power to disapprove such acfion by giving written notice to the Association or
Dedlarant, as applicable. If no wiitten notice of disapproval is received by the Assotiation or Declarant,
as applicable, within such thirty (30) day period, then the ‘approval of such Eligible Holder shall be
deemed given to the proposed action, and the Association or Declarant, as applicable, may proceed
as if such approval was obtained with respect fo the request contained in such notice.

A certificate, signed and sworn to by two (2) Officers that Members representing sixiy-seven
percent (67%) of the voiing power of the Association have voted for any amendment adopted as
provided above, when recorded, shall be conclusive evidence of that fact. The certificate reflecting any
termination or amendment which requires a written consent of Declarant or approval of Eligible Holders
shall include a certification that the requisite approval of Declarant or Eligible Holders (as applicable)
has been obtained or waived. The Association shall maintain in is files, for a period of at least four @
years, the record of all such votes and Eligible Holder consent solicitations and disapprovals.

Section 18.5  Nofice of Change. f any change is made to the Governing Documents, the
Secretary {or other designated Officer) shall, within 30 days after the change is made, prepare and
cause io be hand-delivered or sent prepaid by United States mail fo the mailing address of each Unit
or fo any other mailing address designated in writing by the Owner, a copy of the change made.
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IN WITNESS WHEREOF, Declarant has executed this Declaration the day and year first written

above.

DECLARANT:

D. R HORTON, INC.,

a Delaware corporation

/ jﬂ/ﬂ/m‘? Lyry o Z/? |
James Frasure, Vice President
STATE OF NEVADA g
S5,

COUNTY OF CLARK )

This instrument was acknowledged beforg me aﬁ\has ZZ 7. day of March, 2004, by James
Frasure, as Vice President of D. R, HORTON, l C.a Delaware corporation,

(WTAT422.127V1.CORS. 02 wpd)

i-,
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EXHIBIT “A”
ORIGINAL PROPERTY

ALL THAT REAL PROPERTY SITUATED IN THE COUNTY OF CLARK, STATE OF NEVADA,
DESCRIBED AS FOLLOWS:

1. MODULE Two (2}, and UNITS 1 - 3, inclusive, in said Module, including
all GARAGE COMPONENTS and any and all YARD COMPONENTS appurtenant
respectively thereto, and (b) Common Elements lying within the boundaries of said
Module 2; all as shown by final map of HIGH NOON AT ARLINGTON RANCH on file
in Book 115 of Plats, Page 21, Official Records, Clark County, Nevada (hereinatter,
"Plat); '

2. Any Exclusive Use Areas appurtenant to the foregoing Units, as shown
by the Plat and as set forth in the foregoing Declaration; _

3. TOGETHER WITH a non-exclusive easement appurtenant respectively
thereto for use and enjoyment over, sicross and of, all Private Streets and other
Common Elements, pursuant and subject o the foregoing Declaration.



EXHIBIT "B"
ANNEXABLE AREA

JALL, OR ANY PORTIONS, FROM TIME TO TIME MAY, BUT NEED NOT
NECESSARILY, BE ANNEXED BY DECLARANT TO THE PROPERTIES]

Ali of the real property in HIGH NOON AT ARLINGTON RANCH, as shown by final map
thereof, on file in Book 115 of Plais, Page 21, in the Office of the County Recorder, Clark County,
Nevada; EXCEPTING THEREFROM: the Original Property, as described in the foregoing Exhibit “A”.

[NOTE: DECLARANT HAS SPECIFICALLY RESERVED THE RIGHT FROM TIVE
TO TIME TO UNILATERALLY ADD TO OR MODIFY OF RECORD ALL OR ANY
PART{(S) OF THE FOREGOING DESGRIPTIONS]

When Recorded, Return To:

WILBUR M. ROADHOUSE, ESQ.
Goold Patterson Ales Roadhouse & Day
44486 South Pecos Road

Las Vegas, Nevada 89121

(702) 436-2600

(w1 422.127/1 CORS. 02 wpd)



exercise of powers of sale in Morigages and Deeds of Trust, or in any other mannier permitted by faw.
The Assodiation, through its duly authorized agents, shall have the power to bid on the Unit at the
foreclostire sale and o acquire and hold, lease, morigage, and convey the same. Nofices of default
and election to sei shall be provided as required by NRS §116.31183. Notice of tirme and place of sale
shall be provided as required by NRS §116.311835,

Section 7.5  Limitation on Foreclosure. Any other provision in the Goveming Documents
notwithstanding, the Association may not foreclose a lien by sale for the assessment of a Specdial
Assessment or for a fine for violation of the Goveming Documents, unless the viclation is of a type that
substantially and imminently threafens the healih, safely, and welfare of the Owners and Residents of
the Comwnunity. The foregoing limitation shali not apply to foreclosure of a lien for an Annual
Assessment, or Capital Assessment, or any portion respectively thereof, pursuant to this Article 7.

Section 7.6 Curs of Defaull. Upon the fimely cure of any default for which a notice of defauit
and election to sell was filed by the Association, the Officers thereof shall Record an appropriate release
of lien, upon payment by the defaulting Owner of a reasonable fee to be determined by the Board, fo
cover the cost of preparing and Recording such release. A certificate, executed and acknowiedged by
any two (2) Directors or the Manager, stating the indebtedness secured by the lien upory any Unit
created hereunder, shall be conclusive upon the Association and, if acknowledged by the Owner, shall
be binding on such Owner as to the amount of such indebtedness as of the date of the cerfificate, in
favor of all Persons who rely thereon in goud faith, Such cerlificate shalt be furished to any Owner
upon request, at a reasonable fee, {o be determined by the Board.

Section 7.7  Cumulative Remedies, The Assessment ens and the tights of foreclosure and
sale thereunder shall be in addition to and not in substitution for all other rights and rernedies which the
Association and ifs assigns may have hereunder and by law or in equity, including a suit fo recover a
money judgment for unpaid Assessments, as provided above.

Section 7.8 Morlgagee Profection. Notwithstanding alt other provisions hereof, no fien
created under this Article 7, nor the enforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Beneficlary under any Recorded First Deed of Trust encumbering a Unit,
made in good faith and for value; provided that after such Beneficiary or some other Person obigins title
{o such Unit by judicial foreclosure, other foreclosure, or exercise of power of sale, such Unit shall
remain subject 1o this Declaration and the payment of all installments of Assessments accruing
subsequent to the date such Beneficiary or other Person oblains tille. The lien of the Assessments,
including inferest and costs, shall be subordinate to the lien of any First Morigage upon the Unit. The
release or discharge of any lien for unpaid Assessments by reason of the foreclosure or exercise of
power.of sale by the First Morigagee shall not relieve the prior Owner of his or her personal obligation
for the payment of such unpaid Assessments.

Section 7.9 Priority of Assessment Lien. Recording of the Declaration constitutes Record
notice and perfection of a lien for Assessments. A lien for Assessiments, including interest, costs, and
attorneys’ fees, as provided for herein, shall be prior to all other fiens and encumbrances on a Unit,
except for: {a) liens and encumbrances Recorded before the Declaration was Recorded, (b) a first
Morigage Recorded before the delinguency of the Assessment sought fo be enforced, and (¢) liens for
real estate taxes and other governmental charges, and is otherwise subject to NRS § 116.3116. The
sale or fransfer of any Unit shall not affect an Assessment fien. However, the sale or transfer of any
Unit pursuant to judicial or nonjudicial foreclosure of a First Mortgage shall extinguish the lien of such
Assessment as o payments which became due prior to such sale or transfer. No sale or fransfer shall
relieve such Unit from fien rights for any Assessments which thereafter become due. Where the
Beneficiary of a First Morfgage of Record or other purchaser of & Unit obtains title pursuant to a judicial

41

Docket 58630 Document 2011-25273



or nonjudicial foreclosure or “deed in lieu thereof,” the Person who obtains fitle and his or her
successors and assigns shall not be liable for the share of the Comimon Expenses or Assessments by
the Association chargeable fo such Unit which became due prior to the acquisition of fitle to such Unit
by such Person. Such unpaid share of Common Expenses and Assessments shafl be deemed to
become expenses oollactible from all of the Units, including the Unit belonging to such Person and his

wr I b e pevimis ey P ] st
OF Nef SUCTESSOs Bhd assigns.

: ARTICLE 8
ARCHITECTURAL AND LANDSCAPING CONTROL.

Section 8.1 ARC. The Architectural Review Committee, sometimes referred to in this
Declaration as the "ARG," shall consist of three (3) commitiee members; provided, however, that such
number may be increased or decreased from fime to fime by resolution of the Board. Notwithstanding
the foregoing, Dedlarant shall have the sole right and power 1o appoint and/or remove all of the
members fo the ARC unil such fime as Declaraht no longer owns any properly in, or has any power
to annex, the Annexable Area or any portion thereof, provided that Declarant, in its sole discretion, by
written instrument, may at any earier ime furn over to the Board the power to appuaint the members o
the ARC; thereafter, the Board shall appoint all members of the ARC. A member of the ARC may be
removed at any fime, without cause, by the Person who appointed such member. Unless changed by
resolution of the Board, the address of the ARC for all purposes, including the submission of p!ahs for
approval, shall be at the principal office of the Assodiation as designated by the Board. ‘

Section 8.2  Review of Plans and Specifications. The ARC shall consider and act upon any
and all proposals, plans and specifications, drawings, and other information or other items (collectively
in this Article 8, "plans and specifications") submitted, or required to be submiited, for ARC approval
under this Declaration and shall perform such other duties as from fime to time may be assigned fo the
ARC by the Board, including the inspesction of construction in progress to assure conformance with
plans and specifications approved by the ARC. -

{a) With the exception of any such activity of Declarant, no construction, alteration,
grading, addition, excavation, removal, relocation, repainting, demolition, installation, modification,
decoration, repair or reconstruction of an Improvement, including Dwelling and fandscaping, or removal
of any tree, shall be commenced or maintained by any Owner, uritil the plans and specifications therefor
showing the nature, kind, shape, height, width, color, materials and location of the same shall have been
submitted fo, and approved in writing by, the ARC. No design or construction activity of Dedlarant shall
be subject fo ARC approval. The Owner submiiting such plans and specifications ("Applicant”) shall
obtain 2 written receipt therefor from an authorized agent of the ARC. The ARC shalt approve plans
" and specifications submitted for its approval only if it deems that: (1) the construction, alterations, or
additions contemplated thereby in the locations indicated will not be detrimental to the appearance of
the surrounding area or the Properfies as a whole; {2} the appearance of any sirnucture affected thereby
- will be in harmony with other structures in the vicinity; (3} the construction will not detract from the
heauly, wholesomeness and attractiveness of the Comimon Elements or the enjoyment thereof by the
Members; {4) the construction will not unreasonably interfere with existing views from other Units; and
(5) the upkeep and maintenance will not become a burden on the Association.

(b The ARC may condition its review and/or approval of plans and specifications
for any Improvement upon any one or more or all of the following conditions: (1) such changes therein
as the ARC deems appropriate; {2) agreement by the Applicant to grant approptiate easements to the
Assodiation for the maintenance of the Improvement; (3) agreement of the Applicant to reimburse the
Association for the costs of maintenance; {4) agreement of the applicant to submit “as-buiit" record
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drawings certified by a licensed architect or engineer which describe the Improvements in detail as
actually constructed upen completion of the Improvement; (5} payment or reimbursement, by Applicant,
of the ARC andlor its members for their actual cosis incurred in considering th,e plans and
specifications; andfor (8) agreement by the Applicant fo fumish to the ARC a cash deposit or other
secunity acceptable fo the ARC in an amount reasonably sufficient to (A) aseure the complation of such
Improvement or the availability of funds adequate fo remedy any nulsance or unsightly conditions
occurring as a result of the partiai completion of such Improverment, and (B} to protect the Association -
and the other Owners against mechanic’s liens or other encumbrances which may be Recorded against
their respective interests in the Properties or damage to the Common Elements as a result of such
work; {7} payment, by Applicant, of the professional fees of a licensed architect or engineer o review
the plans and specifications on behalf of the ARC, if such review Is deemed by the ARC fo be
* necessary or desirable; andfor (8) such other conditions as the ARC may reasonably determine to be
prudent and in the best interests of the Association. The ARG may further require submission of
additional plans and specifications or other informiation prior fo approving or disapproving materials
“submitted. The ARC may also issue rules or guidelines selting forth procedures for the submission of-
plans and specifications, requiring a fee to accompany each applicalion for approval, or stating
additional factors which it will take info consideration in reviewing submissions. The ARC r;way provide
that the amount of such fee shall be uniform, or that the fee may be determined in any other reasonable
manner, such as based upon the reasonable cost of the construction, alteration or addition
conternplated or the cost of architectural or other professional fees incuired by the ARC in reviewing
plans. and specifications, Also, with respect fo plans and specification which may involve or which may
have a direct impact on one or more neighbors of the applicant, the ARC in its sole discrefion may
require a Neighbor Impact Staternent (in such form as may be reguired from fime to time by the ARC)
_with written approval signed by all such involved neighbors, 1o be submitied by applicant to the ARC:
together with the refevant plans and specifications. -

. (e} The ARC may require such detall in plans and specifications submitted for its
review as it deems proper, including without fimitation, floor plans, site plans, drainage plans
landscaping plans, elevation drawings and descriptions or sampies of exterior materials and colors.
Untif receipt by the ARC of any required plans and spedifications, the ARC may postpone review of any.
plans and specifications submitted for approval. Any application submitted pursuant fo this Section
8.2 shall be desmed disapproved, uniess writfen approval by the ART shall have been
transmitted to the Applicant within forty-five (45) days after the date of receipt by the ARC of ajt
required materials, The ARC will or may condition any approval required i this Article 8 upon armang
other things, compliance with Declarant's (a) design criteria, (b} Improvement standards ’and (c)
development standards, as amended from fime to time, all of which are incorporated herein by this
reference. }

{d) Any Owner aggrieved by a decision of the ARC may appeal the decisicn to the
ARC in accordance with procedures fo be established by the ARC.  Such procedures would incude the
reqitirernent that the appeliant has modified the requested action or has new information which would
in the ARC's opinion warrant reconsideration. If the ARC Tails 1o allow an appeal or if the ARC, after
appeal, again rules in a manner aggrieving the appellant, the decision of the ARC is final ' The
foregoing notwithstanding, after such time as the Board appoints all members of the ARC, all ai)peats
from ARC decisions shall be made to the Board, which shall consider and decide such aﬁpeals. '

, (e} Notwithstanding the foregoing or any other provision herein, the ARC's
jurisdiction shall extend only fo the exiemal appearance or "aesthetics” of any Improvement, and shall
not extend fo structural matters, method of construction, or compliance with a building ood'e or other
applicable legal requirernent, ARC approval shall be subject to all applicable requirerments of applicable
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govemment authority, drainage, and other similar ratters, and shall not be deemed to encompass or
extend to pessible impact on neighboring Units.

Section 8.3  Meetings of the ARC. The ARC shall meet from time to thme as necessary {o
nerform its dufies haretnder. The ARC may from fime 1o fime, by resolufion unanimousty adentad in
PR LA BS AR SR i b L ] g "M RSLR Y CIDLACEU 1
witting, designate an ARC representative (who may, but need not, be one of its meimbers) {o take any
action or perform any duties for and on behalf of the ARC, except the granfing of variances pursuant
to Section 8.8 below. In the absence of such designation, the vote of a majarity of the ARC, or the

written consent of a majority of the ARC taken without 2 meeting, shall constitute: an act of the ARC.

Section 84  No Waiver of Future Approvals. The approval by the ARG of any proposals or
plans and specifications or drawings for any work done or proposed of in connection with any other
rmatter requiring the approval and consent of the ARC, shall not be deemed to constitute a walver of any
right to withhold approval of consent as to any similar proposals, plans and specifications, drawings or
matters subsequently or additionatly submitted for approval or consent. .

Section 85  Compensation of Members, Subject to the provisions of Section 8.2(b) above,
members of the ARC shall not receive compensation from the Association for sendces rendered as
members of the ARC. '

Section 86  Correction by Owner of Nonconforming liems. Subject to all applicable
requirements of governmental authority, ARC inspection (which shali be fimited fo inspection of the
visible appearance of the size, color, location and materials of work), and Owner cotrection of visible
nonconformance therein, shall proceed as follows:

(&) The ARC or is duly appoinied representative shall have the right to inspectany
improvement ("Right of Inspection”) whether or not the ARC's approval has been requested or given,
provided that such inspection shall be limited to the visible appearance of the size, color, location, and
rmaterials comprising such Improvement (and shall not constifute an inspection of any structural ifem,
method of construction, or compliance with any applicable requirement of govermmental authority). Such
Right of Inspection shall, however, terminate sixty (60) days after receipt by the ARC of written notice
from the Qwner of the Unit that the work of Improvement has been completed. I, as a result of such
inspection, the ARC finds that such improvement was done without obtaining approval of the plans and
spedifications therefor or was not done in substantial compliance with the plans and specifications
approved by the ARC, it shall, within sixty (60} days from the inspection, notify the Owner in writing of
the Owner's failure to comply with this Article 8 specifying the particulars of noncompliance. f work has
been performed without approval of plans and specifications therefor, the ARC may require the Owner
of the Unit in which the lmprovement is focated, to submit "as-built’ record drawings cerfified by a
licensed architect or engineer which describe the Improvement in defall as actually constructed. The
ARC shall have the authority to require the Owner to fake such action as may be necessary to remedy
the noncompliance. v

(b If, upon the expiration of sixiy (60) days from the date of such nofification, the
Owner has failed to remedy such noncompliance, the ARC shall nofify the Board in writing of such
failure. Upon Notice and Hearing, the Board shall determine whether there is @ noncompliance (with
the visible appearance of the size, color, location, andlor materials thereof) and, I so, the nature thereof
and the estimated cost of comecting or removing the same. If a noncompliance exsts, the Owner shall
remedy or remove the same within a period of not more than forty-five (45) days from the date that
notice of the Board rufing is given to the Owner. If the Owner does not comply with the Board riding -
within that period, the Board, at its oplion, may Record a notice of noncompliance and commence a
iawsult for damages or injunctive refief, as appropriate, to remedy the noncompliance, and, in addition,
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may peacefully rermedy the noncompliance. The Owner shell reimburse the Association, upon demand,
for all expenses (including reasonable attomeys' fees) incurred in connection therewith. I such
expenses are not promptly repaid by the Owner to the Association, the Board shail levy a Special
Assessment against the Owner for reimbursement as provided in this Declaration. The right of the
Association io rermove a noncompiying improvement or otherwise 1o reimedy the noncornpliance shaii
. be in addition & ali other rights and rermedies which the Assodiation may have at law, in equity, or in this
Declaration. '

{c) If for any reason the ARC falls to notify the Owner of any noncompliance with
previously submitted and approved plans and specifications within sixty (60) days after receipt of written
notice of completion from the Owner, the Improvernent shall be deemed fo be in compliance with ARC
requirements (but of course shall remain subject fo all requirements of applicable govermnmental
authority).

{dy  All construction, alteration or other work shall be performed as promptly and as
diligently as possible and shall be cornpleted within one hundred eighly (180) days of the date on which
the work commenoed.

Section 8.7  Scope of Review. The ARC shall review and approve, conditionally approve,
or disapprove, all proposals, plans and specifications submitted to it for any proposed improvement,
alteration, or addition, solely on the basis of the considerations set forth in Section 8.2 above, and solely
with regard to the visible appearance of the size, color, location, and materials thereof. The ARC shalt
not be responsible for reviewing, nor shall its approval of any plan or design be deemed approval of,
any proposal, plan or design from the standpeint of struciural safety or conformance with building or
other codes. Each Owner shali be respensible for obtaining all necessary permits and for
complying with ali governmental {including, but not necessarily limited to County) requirements.

Section 8.8  Varances. When circumstances such as topography, natural obstructions,
hardship, or aesthetic or environmental considerations may require, the ARC may authorize limited
variances from compliance with any of the archifectural provisions of this Declaration, including without
limitation, restrictions on size (including height and/or floor area) or placement of structures, or similar
restrictions. Such variances must be evidenced in wriling, must be signed by a majority of the ARC,
and shall becorre effective upon Recordation. I such variances are granted, no violation of the
covenants, condifions and restrictions contained in this Declaration shail be deermed to have occurred
with respect to the mater for which the variance was granfed. The granting of any such variance by
the ARC shall not operate to waive any of the terms and provisions of this Declaration for any
purpose except as to the particular property and particular provision hereof covered by the
variance, nor shall it affect in any way the Owner's obligation to comply with all governmentat
laws, regulations, and requirements affecting the use of his or her Unit, including but not limited
to zoning ordinances and Unif set-back lines or requirements imposed by the County, or other
public authority with jurisdiction. The graniing of a variance by the ARG shall not be deerned fo be
a variance or approval from the standpoint of compliance with such laws or regulations, nor from the
standpoint of structural safety, and the ARC, provided it acts in good faith, shall not be kable for any
damage to an Qwner as a result of its granting or denying of a variance. '

Section 8.9  Non-Liability for Approval of Plans. The ARC's approval of proposals or plans
and specifications shall not constitute a representation, warranty or guarantee, whether express or
implied, that such proposals or plans and specifications comply with good engineering design or with
zohing or building ordinances, or other governmential regulations or restrictions. By approving such
proposals or ptans and specifications, neither the ARC, the members thereof, the Association, the
Board, nor Declarant, assumes any lability or responsibility therefor, or for any defect in the strueture
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constructed from such proposals or plans or specifications. Neither the ARC, any member thereof, the
Association, the Board, nor Declarant, shall be iiable to any Member, Owner, ocoupant, or other Person
or entity for any damage, loss, or prejudice suffered or claimed on account of (a) the approval or
disapproval of any proposals, plans and specifications and drawings, whether or not defective, or (b)
the construction o performance of any work, whether or not pursuant to the approved prop

and spedifications and drawings.
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vead oroposals, plans

Section 8.10  Architectural Guidefines. The ARG, In its sole discretion, from time to time, may,
but is not obligated to, promulgate Architectural and Landscape Standards and Guidelines for the
Community.

- Section 8.11 Dedlarant Exemnption. The ARC shall have no authority, power or jurisdiction
over Units awned by Declarant, and the provisions of this Article 8 shall not apply to Improvements built
by Declarant, or, until such fime as Declarant conveys tifle to the Uit fo a Purchaser, o Units owned
by Dedlarant. This Article 8 shall not be amended without Declarant’s wiitten consent set forth on the
amendment. L

Section 8.12 LMA Dedlaration; Master DPeclaration. The foregoing architectural and -
landscaping contro} provisions shall be In addition fo, and cumulative with, any and all expressly
applicable architectural and landscaping control provisions of the LMA Declaration and/or Master
Declaration respectively. In the event of any irreconcilable conflict, the provisions of the LIMA Dedlaration
and/or Master Declaration shall prevail.

ARTICLE 9
MAINTENANCE AND REPAIR OBLIGATIONS

Section 9.1 Maintenance gnd Repair Responsibiliies of Association. No Improvement,
excavation or work which in any way alters the Gommon Elements shall be made or done by any
Person other than initially by Dedlarant, or by the Association or its authorized agents after the
corripletion of the construction or installation of the Improvements thereto by Declarant. Subject to this
Dedlaration (including, but not limited to the provisions of Sections 9.3 and 11.1(b) hereof), upon the
Assessment Commencament Date, the Association shali provide for the periodic maintenance, repair,
and replacement of the Common Elements. The Common Elements shall be maintained in a safe,
sanitary and aftractive condition, and in good order and repair. The Association shall also provide for
any utiliies serving the Common Elements, and shall ensure that any landscaping on the Comimion
Elermnents is reqularly and periodically maintained in good order and in a neat and attractive condition.
The Association shall not be responsible for the maintenance of any portions of the Common Elements
which have been dedicated o and accepled for maintenance by a state, local or municipal
governmental agency or entity. All of the foregoing obfigations of the Assoclation shall be discharged
when and in such manner as the Board shall determine in its business judgment to be appropriate.
Without limiting the foregoing, the Assoclation’s obligations hereunder shall include, but not necessarily
be limited to, the following:

()  Painling. The Board andfor Manager shall cause all Improvements in the
Common Elements to be repaired and/or repainted as necessary to maintain the original appearance
thereof (normal wear and fading excepted).

)] Utilifies. The Board and/or Manager shall cause to be maintained properly and

in good condition and repair all utilifies and utiiity systems in the Comimon Elements. The Board and/or
Manager shall cause all water and/or sewer infrastructure, as set forth herein, {o be inspected at least
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quartetly, and at least one such inspection each year shall be done by a licensed and qualified
contractor or architect with expertise in the constuction and maintenance of such water/sewer
infrastructure, who shall provide a written report to the Board and/or Manager. Cormimon Element sewer
fines may be cleaned annually (or on such cther periodic frequency as deemed reasonably prudent by
ihe Board), from each Tripiex Buliding {o the street. Common Element waler lines may be “exercised”
once each year {or on such other periodic irequency as deemed reascnably prudert by the Board), by
tuming each valve off and on several imes in succession. The Board and/or Manager shall cause any
and all necessary or prudent repairs to be undertaken and completed without delay in a manner and
to the exient necessary to prevent avoidable delericration or property damage.

()  Drainage; Landscaping; lrigation. The Board andfor Manager shall cause aff
drainage systems, landscape installations, and inigation systems within the Common Elements to be
inspected at least monthly. In particular, the Board and/or Manager shall inspect for any misaligned,
malfunctioning or nonfunclional sprinklers, or blocked drainage grates, basins, ines, and systerns, which
could cause damage o Improvernents on the Properiies. Al least one such inspection each year shall
be done by a licensed and qualified corfractor or architect wilhy expertise in the construction and
maintenance of such drainage and landscape: installations, who shall be required to promiptly provide -
a written report 1o the Board. The written reporls shall identify any ifems of maintenance or repair which
either require curment action by the Asseciation, or will need further review and analysis, and shall
- specifically include a review of all irgation and drainage systerns on the Properties. The Bosrd and/or
Manager shall cause any and all necessary or prudent repairs to be promptly undertaken and
completed, to prevent avoidable deterioration or properly damage. Without limiting the following, ali
landscaping shall be maintained as per the following minimum maintenance standards:

{H lawn and ground cover shall be kept mowed and/or trimmed regularly;

4] plantings shall be kept in a healthy and growing condition; fertilization,
culfivation, spraying and tree pruning shall be performed as part of a regular landscaping prograrm;

(3) stakes, guys and fies on trees shall be checked regularly, to ensure the
correct function of each; fies shall be adjusted o avoid crealing abrasions or girdfing of the trunk or
stermy;

{4) damage fo plantings shall be ameliorated within thirty (30) days of
ocecurtence; and

8) imgations systems shall be kept in sound working condition; adjustment,
replacement of malfunctioning parts, and deaning of systems, shall be an integral part of the regular
landscaping program. K

(d)  Hardscape; Private Streefs. The Board andfor Manager shall cause all Common
Elements hardscape, paved areas, and Private Streets within the Propetties to be inspected at jeast
quarterly. At least one such inspection each year shall be done by a licensed and quaiified contractor
or architect with expertise in the construction and maintenance of such hardscape and paved areas,
who shall be required to promptly provide a written report to the Board. The written reports shall identify
any iterns of maintenance or repair which either require current action by the Association, or will need
further review and analysis. The Board and/or Manager shall cause any and ali necessary or prudent
repairs o be promplly undertaken and completed, to prevent avoldable detetoration or property

damage. Without limiting the foregoing, the Board and/or Manager shall cause all Common Element - -

asphalt to be seeled and re-striped at least as frequently as may be required per County standards, or
more frequently, if so required, using two coats of a guard top or walk top type sealer,
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(&) Inspections. After the end of the Declarant Controt Pericd, the Board and
Manager shall conduct inspections of the Common Elements as set forth above, and shall provide
Dedlarant with at least ten days' prior written nofice of each such inspection. Declarant shall have the

option, in s scle discretion, without obligation, fo atfend each such inepection,
Reports. Throughout the term of this Declaration, the Board and the Manager
shall promptly deliver to Declarant information copies of all written inspections and reports rendered
pursuant to the Association's maintenance and repair responsibifiies hereunder (without any obligation
whatsoever of Declarant to review such documents or to take any action in connection therewith).

(W Othey Responsibilifies. Without fimiting the generality of any of the foregoing
the Association shall also be responsible for: ’

(1) replacement of burnéd-out light bulbs and broken fixtures on “coach
fights” located at or near the front door of the Unit, pursuant to Section 9.3, below, in the event that the
Owner of the aifected-Unit-does not immediately make such replacement, and to assess such Owner
the sum of not less than Fifty Dollars (§50.00) for each such replacement, as a Special Assessment.

{2 removing any trash, garbage, or debris from Cornmon Elements; and

{3)  cleaning and making necessary repairs and replacement to and of the
perimeter walls and/or fencing.

M Failure to Maintain. The Association shall be responsible for accomplishing its
~_maintenance and repair obligations fully and timely from time to time, as set forth in this Dedlaration.
Failure of the Association to fully and timely accomplish such maintenance and repair responsibilities
rmay result in deterioration and/or darmage to Improvements, and such damage and/or deterioration shall
in no event be deemed fo constitute & constructional defect.

Seqlion 8.2 Inspection Responsibilities of Association. Within thirty (30) days after the date
which is one (1) vear after the first Close of Escrow of a Unit, and annually thereafter, the Board (and
30 long as Declarant owns any portion of the Properties, a representative of Declarant) shall canduci
a thorough walk-through inspection of the Cornmon Elements. 1f, at the time of such inspection, there
are no Directors other than these appointed by Declarant, up to two {2} Owners, other than Dedlarant
shalt be permitted fo accompany such inspection. At the Board's option, the inspection may be
videotaped, Following the inspection, the Board shall prepare a detailed wiitien description of the then-
existing condifion of all such areas, faciliies and buildings, including a checklist of all items requiring
repairs or special attention. A similar checklist shall be prepared and signed by the Board and/or
Manager within thirty (30) days after the election of the first Board elected following the end of the
Declarant Control Period. It shali at all times be an express obligation of the Association to properly
inspect (as aforesaid), repair, maintain, and/or repface such ftems, facfities, structures, landscaping and
areas as are required to maintain the Common Elements in as good condition thereof as originally
constructed by Declarant {reasonable wear and fear, seitling and deterioration excepted). The Board
shall report the contents of such writien reports fo the Members, at the next meeting of the Members
foliowing receipt of such written report, or as soon thereafter as reasonably praclicable, and shall include
such written reports in the minudes of the meeting. The Board shall promplly cause all matters
identified as requiring attention to be maintained, repaired, or otherwise pursued in accordance with
prudent business practices, and the recommendations of the inspectors. if requested by Dedarant
copies of such reports shall also be delivered to Dedlarant. The foregoing notwithstanding, heither
Declarant nor the Board shall be liable for any fallure or omission under this Section 9.2, so long as
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Dedlarant and/or the Board (as may be applicable) has acted in good faith and with reasenabie due
diligence in carrying out its responsibiliies hereunder.

Section 8.3  Maintehance and Repair Obligations of Owners. It shall be the duty of each
Chwner, at his o her sole coet and expense, subject i the provisions of this Dedlaration requiing ARC
approval, to maintain, repalr, replace and restore all Improvements localed on his or her Unit, the Unit
itself, and any Exclusive Use Area pertaining o his or her Unit, in a neat, sanitary and attractive
condition, except for any areas expressly required fo be maintained by the Association under this
Declaration. If any Owner shall permit any Improvement, the maintenance of which is the responsibility
of such Owner, fo fall into disrepair or to become unsafe, of unsightly, or otherwise to violate this
Declaration, the Board shall have the right to seek any remedies at law or in equity which the
Association may have. In addition, the Board shall have the right, but not the duty, after Notice and
Hearing as provided in the Bylaws, {o enter upon such Unit and/or Exclusive Use Area to make such
repairs or o perform such maintenance and 1o chardé the cost thereof to the Owner, Said cost shall
be a Special Assessment, enforceable as set forth in this Declaration. Without lirniiing the foregoing
each Owner shall be responsible for the following: . _ '

{a} aintenance, repair, and/or replacement of all exterior walls, and all roof areg
of the Triplex Building (including the extericrs of exterior walls of Yard Components) in which the
Owner’s Unit Is located, respectively appurtenant to said Unit, (provided that the portions of ground floor
exierior wall immediafely above and adjacent fo the Garage Components of Units 2 and 3 shall be the ~
responsibility of the Owners of Units 2 and 3 respeciively, who shall have an easement to maintain
repair, and paint such portions) in conformily with the original construction thereof, without fimiting the
foregoing, exterior painting of Triplex Buildings shall be the responsibility of the Owners of the Uniis in
each Triplex Buiiding, and if two (2) of the three (3) such Owners agree that such exterjor painting is
required, they shall have the right, following reascnable notice to the third such Owners, fo proceed with
such painting and to require such third Owner fo equally or equitably share the cost of such painting
All such painting shall match as dosely as possible the original color of the Triplex Building (subject fo
variation only if approved in advance in writing by the Board in its sole and absolute discretion), and
shalt be accomplished by a duly licensed contractor. !

(b) periotic painting, maintenance, repair, and/or replacement of the front doors to
the Ownet’s Units, and Garage sectional roli-up doors;

© anhnual inspection and repalr or replacement of heat sensors, as ofiginally
instalied in certain (but not necessarily all} of the Owner’s Unit; '

{d) cleaning, maintenance, repair, and/or replacement of any and ali plumbing
fixtures, electrical fixtures, and/or appliances (whether "built-in” or free-standing, Including, by way of
example and not of fimitation: water heaters (and associated pans), fumaces, plumbing fixiures, lighting
fixtures, refrigerators, dishwashers, garbage disposals, microwave ovens, washers, dryers, and ;'anges}
within the Owner’s Unit; '

(@)  cleaning, maintenance, painting and repair of the interior of the front door of the
Owner's Unit; dleaning and maintenance of the exterior of said front door, subject fo the requirement
that the exterior appearance of such door shall not deviate from its exiemal appearance as originally
installed by Declarant; :

_ - {f) . deaning, maintenance, repair, and/or replacement of all windows and window
glass within or exclusively associated with, the Owner's Unit, including the metal frames, tracks, and
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exterior screens thereof, subject 1o the requirement that the exterior appearance of such items shall not
deviate from its external appearance as originally installed by Declarant;

{s)] cleaning, and immediate, like-kind replacement of bumed-out light bulbs, and
broken light fixtures, with respect to the "coach lights” at or near the front door of the Owner’s Unit; in
e event that the Owner does not immediately accompiish his or her duties under this subsection (’g)
the Assoclation shall have the rights set forth in Seclion 8.1(h), above. ’

)] cleaning, maintenance, repair, and replacement of the HVAC, located on an
easement within the Common Elements, serving such Owner's Unit exclusively (but not the concrete
pad undemeath such HVAC), subject to the requirement that the appearance of such items shall not
deviate from their appearance as originally instalied by Declarant:

® maintenance, repalr, and replacement of (Garage remote openers, subject to the
requirement that any reptacement therefor be purchased by the Owner from the Association; and

® without fimiting any of the foregoing: cleaning, maintenance, repair, and
replacement of the door opener and opening mechanism located in the Owner's Garage (provicie& that
any replacement door opener shall be a "quiet drive™ unit, at least as quiet as the unit originally installed
by Declarant), so as fo reasonably minimize noise related fo or caused by an unserviced or improperly
functioning Garage door opener andfor opening mecharnism. :

Section 94 Restictions on Alterations.

(@) No Owner shall make any alterations or additions 1o any portion of the exterior
of the Triplex Building in which such Owner's Unit (including Garage) is located, or to the Yard
Component. Without limiting the foregoing, no Owner shall add concrete o a Yard Component, or
install a patio or cover on the Yard Component Noetwithstanding the foregoing, flower pots andior
"planters” (in which the roots of planis does not extend past the planter info the ground or below ground
level) may be permitted in Yard Components, stibject to prior approval by the ARC, provided that no
autornated irrigation or sprinkler system shall be permiited in connection with such flower pots and/or
planters, which must be watered by hand. .

{s)] Nothing shall be done In or to any part of the Properties which will impair the
structural integrity of any part of the Properties except in connection with the alterations or repairs
specifically permitted or required hereunder.

(¢}  ‘Anything o the contrary herein notwithstanding, there shall be no alteration or
impairment of, the structural integrity of, or any plumbing or elechrical work within, any common wall
without the prior written congent of the Board and all Owners of affected Units, which consent shall not
be unreasonably withheld. Each Owner shall have the right to paint, walipaper, or otherwise furnish the
interior surfaces of his Unit as he sees fit.

{d) No improvement or alteration of any portion of the Common Elements shall be
permitted without the prior written consent of the Board.

(e}  No Owner shall change or modify the condifion or appearance of any exterior
window or door or any portion thereof, as viewed from any portion of the Properties, without the prior
- written consent of the Board. ' :
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') Notwithstanding any other provision herein, the Board, in compliance with
applicable law, shall give prompt consideration to, and shall reasonably accommodale, the request of
any Resident who suffers from visual or hearing impairment, or is otherwise physically handicapped,
{o reasonably meodify his or her Unit (including, but not necessarily limited 1o, the entrance thereto
through Common Elements, the front deor thereof, andfor appropriate Teaiures of a Garage), at the
expense of such handicapped Resident, fo faciiilate access to the Unit, or which are otherwise
necessary to afford such handicapped Resident an equal opportunity to use and enjoy his or her
Dweliing.

{g) The foregoing provisions shail not apply to the initial construction activifies of
Declarant . .

Section 9.5  Reporling Responsibiliies of Owners. Each Owner shali promptly report in
writing to the Board any and all visually discemible items or other condifions, with respect to his Unit
(including Garage), Triplex Building and areas adjacent fo his Unit, which reasonably appear to require
repair. Delay or failure to fulfil such reporting duty may result in further damage to Improvements,
requiring costly repair or replacement.

Section 9.6  Disrepair; Damade by Owners. If any Owner shall permit any Improvement,
which is the responsibility of such Owner fo maintain, to {all into disrepair so as {0 create a dangerous,
unsafe, unsightly or unatiractive condition, the Board, and after affording such Owner reasonabie notice,
shall have the right but not the obligation fo correct such condition, and o enter upan such Owner's Unit,
for the purpose of so doing, and such Owner shall promptly reimburse the Association for the cost
thereof. Such cost may be assessed as a Special Assessment pursuant to Section 6.11 above, and,
if not paid timely when due, shall constitute unpaid or definquent assessments for alf purposes of Article
7, above. The Owner of the offending Unit shall be personally liable for all costs and expenses incured
by the Association in taking such corrediive acts, plus all costs incurred in collecting the armounts due.
Each Owner shall pay all amounts due for such work within ten (10) days afier receipt of written demand
therefor. Any other provision herein notwithstanding, the cost of any cleaning, maintenance, repairs,
andfor replacernents by the Association within the Comman Elements or any other Unit, arising out of
or caused by the willful or negligent act of an Owner, his or her tenants, or their respective Families,
quests or invitees shall, after Notice and Hearing, be levied by the Board as a Special Assessment
against such Owner pursuant to Section 6.11, above, and, if not paid timely when due, shall constifute
unpaid or definquent assessments pursuant to Arficle 7, above.

Section 8.7  Damage by Owners fo Common Elements. The cost of any maintenance,
repairs or replacements by the Association within the Common Elements arising out of or caused by
the wilifl or negligent act of an Gwner, his or her tenants, or their respectve Families, guests or invitees
shall, after Notice and Hearing, be levied by the Board as a Specfai Assessment against such Owner
as provided pursuant to Section 6.11, above, and if not paid timely when due, shall constitute unpaid
or delinquent assessrnents pursuant to Article 7 above,

Section 9.8 Pest Conirol Program. {f the Board adopts an inspection, prevention and/or
eradication program ("pest control program”) for the prevention and eradication of infestation by wood
destroying pests and organisms, the Association, upen reasonabile notice (which shall be given no less
{han fifteen (15) days nor more than thirty (30) days before the date of temporary relocation) to each
Owner and the Residents of the Unit, may require such Owner and Residents to temporarily relocate
from the Unit in order to accommodate the pest control program. The nofice shall state the reason for
the temporary relocation, the anticipated dates and fimes of the beginning and end of the pest conirol
pragrar, and that the Owner and Residents will be responsible, at their own expense, for their own
accommodations during the temporary relocation. Any damage caused fo a Unit or Cormmon Elements
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by the pest confrol program shall be promiptly repaired by the Assoclation. AW costs involved in
maintaining the pest control program, as well as in repairing any Unit or Common Elernents shall be a
Common Expense, subject to a Special Assessment therefor, and the Association shall have an
easement over the Units for the purpose of effecting the foregoing pest control program.

Section 8.9  Damage and Destruciion Affecling Dweliings and Duly 1o Rebuild. if all or any
portion of any Unit or Dwelling is damaged or destroyed by fire or other casually, it shall be the duty of
the Owner of such Unit to rebuiid, repair or reconstruct the same in a manner which will restore the Unit
substartially to its appearance and condition immediately prior 1o the casualty or as otherwise approved
by the ARC. The Owner of any damaged Unit shall be obligated to proceed with alt due diligence
hereunder, and such Owner shall cause reconstruction o commence within three (3) months after the
damage occurs and to be completed within six (8) months after the damage occurs, unless preverited
by causes beyond his or her reascnable confrol. A fransferee of fifle fo the Unit which is damaged shall
commence and cormplete reconstruction in the respective periods which would have remained for the
performance of such obligations-if the Owner at trie time of the damage still held title to the Unit.

Section 9.10  Yard Walls/Fences. Each wall which is built as a part of the original construction
by Declarant and placed approximately between a Yard Component and Comirnon Elements shall
constitute a "Yard WaltfFence", The cost of repair and maintenance of a Yard Wall/Fence shall be
borne by the Owner (“Wall Owner”) of the Unit whose Yard Component abuts the Yard WalllFence.
The cost of reasonable repair and maintenance of Yard Walls/Fences shall be shared by the Owners
who use such Yard WalliFence in proportion to such use (e.g., if the Yard WallFence is the boundary
between two Owners, then each such Owner shall bear half-of such cosf). Notwithstanding any other
provision in this Declaration, in the event that any Yard WallfFence as otiginally constructed by
Declarant, is not consiructed exactly on the property line or as shown on the Plat, the Owners (and/or
Association) affected shall accept the Yard Wall/Fence as the property boundary, and shall have no
claim whatsoever against Declarant, the Association, or any other Owner as a result thereof or in
connection therewith. If a Yard WallfFence Is destroyed or damaged by fire or other casually, the Yard
Wall/Fence shall be promptly restored, o fis condition and appearance before such damage or
destruction, by the Wall Owner. Subject 1o the foregoing, in the event the Wall Owner does not fulfill
his obligations, the Association shall have the right, but not the obligation, and an easement, to restore
Yard WalllFence to its condition and appearance before such destruction or damage, and may assess
the costs thereof a Special Assessment against the Wall Owner pursuant to Section 6.11 above, and
may enforce the same pursuant to Article 7, above. Any other provision herein notwithstanding, no
Owner shall alter, add to, or remove any Yard WallfFence constructed by Dedlarant, or porfion of such
wall or fence, without the prior written consent of the Declarant (during the Declarant Control Period),
and prior writen approval of the ARC. in the event of any dispute arising conceming a Yard WallFence
under the provisions of this Section 9,10, each party shall choose one arbitrator, each such arbitrator
shafl choose one additional arbitrator, and the decision of a majority of such panel of arbifrators shall
be binding upon the Owners which are a party to the arbifration.

Section 9.11  Additional Wall/Fence Provisions. Units initially may be developed by Declarant
and conveyed fo Purchasers with or without Yard Components andfor Yard Walls/Fences. in the event
onhe o more Unils is or are initially developed and conveyed without such walls or fences (i.e., "open
landscaping"), Declarant reserves the right (but not the obligation) thereaiter at any fime, in its
discretion, following notice to the Owners thereof, 1o enter upon such Units and Cornmon Elerents and
to construct thereon Yard Walls/Fences (and Declarant expressly reserves an easement upon all Units
and Common Elements for itself, and its agents, employees, and confractors, for such purpose).
Construction by Declarant of a Yard WalllFence on any Yard Component shall raise absolutely no
presurmpfion or obligafion to construct a similar or any wall or fence on any other Yard Component.
Walls or fences initiafly instalied by Dedlarant shall not be added to, removed, modified, changed, or
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obstructecf by any Owner absent prior written approval of the ARC, and shall not in any manner or
degree refieve any Owner of his or her obligation to maintain the entire Unit, regardiess of the Iocation
of such wall or fence, as well as such wall or fence.

Section 8.12  Installed Landscaping,

& Declarant shall or may install certain landscaping in Yard Cornponents (“Instafied
Landscaping”). Each Owner shall be responsible, at his sole expense, for: (1) maintenance, repair,
replacement, and watering of all Instatied Landscaping on his Yard Component in & neat and aftractive
condition; and (2) maintenance, repair, andfor replacement of any and all sprinkler or irrigation or other
related systems or equipment pertaining fo such landscaping, as initially installed by Declarant, subject
to Subsection 8.12(b) below. An Owner shall not be entitled to change, alter, delete, or add to, the
Instalied Landscaping in such Owner's Yard Component in the absence of prior written consent of the
ARC, in its sole and absolute discretion.

by To help prevent and/or contidl water damage fo foundations and/or walls, each
Owner covenants, by acceptance of a deed to s Unit, whether or not so stated in such deed %0 rot
cause or penmit spray imigation water or sprinkler wafer or drainage on his Yard Component 1{3 seap
or fiow onto, or o strike tpon, any foundation, stab, side or other portion of Dwelling, walf (including, but
not necessarily limited to, Triplex Building wall and/or Yard WalliFence), andfor any other lmprovem'ent_
Without imiting the generality of the foregoing or any other provision in this Declaration, each Owner
shall at afl fimes ensure that: (1) there are no unapproved grade changes (ncluding, but not necessarily
fimited to, mounding) within three (3) feet of any such foundation or walt located on or immediately
adjacent to the Owner's Unit; and (2) only non-irrigated desert landscaping or drip (and not spray or
sprinkler) imgated landscaping is located on the Owner's Unit or Yard Component within three feet of
any foundation, slab, side or other portion of Dwelling or Yard WalllFence andfor any other
improvement.

() Each Owner covenants to pay promplly when due all water bills for his or her
Unit, and (subject fo bona-fide force majeure events) to not initiate or continue any act or omission
which would have the effect of water being shut off fo the Unit. In the event that ali or any portion of
fandscaping and/or related systems is or are damaged because of any Owner's act or omission, then
such Owner shall be solely liable for the costs of repairing such damage, and any and a 'oosts
reasonably related therefo, and the Assodiation may, in its discretion, perform or cause to be performed
such repair, and to assess all related costs against such Owner as a Special Assessment, and the
Assoc;iaﬁon, and its employees, agents and contractors, shall have an easement over Units tc,) perform’
such function. . .

Section 8.13  Modiflcation of knprovements, Maintenance and repair of Common Elermnents
shall be the responsibility of the Association, and the costs of such maintenance and repair shall be
Comimon Expenses; provided that, in the event that any improvernent located on Common Elements
is damaged because of any Owner's act or omission, such Owner shall be solely iable for the costs of
repairing such damage and any and all costs reasonably related thereto, all of which costs may be
assessed against such Owner as a Special Assessment under this Declaration. Without limiting Section
9.14, below, each Owner covenants, by acceptance of a deed to his Unit, whether or not so stated in
stich deed, to not: add to, remove, modify, change, cbstruct, or landscape, all or any porfion of: (a) the
Cormmon Elements; (b) Yard Component; (¢) Instalied Landscaping, (d) Yard Wall{s)Fence(s); (e)
Triplex Bullding; and/or {f) any other Improvement; without prior written approval of the ARC. '

Section 9.14  Ceriain Other Improvements. 'Nohfvithstanding Section 9.13 of any other
provision of this Declaration: (@) only Declarant, in its sole and absolute discretion, and no other Owner
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or other Person, shall have the right to construct, or shall construct, a Patio or Balcony (and Declarant
discloses that, as of the date of Recordation hereof, Declarant does not presently intend to construct
any Patios or Balconies); and (b} only Declarant, in #ts discretion, and no other Owmer or other Person

may add additional concrete in or to a Yard Component. !

Section 9,15  Grafftli Removal. The Association may, at its discretion, rermove or paint over
any grefiiti from or on Exterior Walls/Fences (the costs of which shall be a Comrmon Expense).

Section 9.16  Maintenance of Coach Lighis. Each Owner shall at all imes maintain in good
-and operating condition any and all coach lights ("Coach Lighis") installed by Declarant on the exierior
of the Owner's Dwelling or Garage. Such Owner maintenance shall include, but not be limited fo
immediate replacement of bumt-out light bulbs and broken coach light fixtures, and prormpt peﬁodié
replacement of photoelectric cells in the Coach Lights, when and as needed. Absent prior written
approval of the ARC, in its sole discretion, no Owner may delete, modify, or change any Coach Light
or part thereof as initially instalied by Declarant.  If any Owmner shall fail to so maintain such Coach
Lights, or permit such lighting fo fall into disrepalr, or delete or modify such lighting without priot approval
of the ARC, the Association shall have the right to comect such condition, and the Owner shall be solely
liable for the costs thereof and ary and all costs reasonably related thereto, all of which costs may be
assessed against such Owner as a Special Assessment under this Declaration. Without fimiting the
foregoing, in the event that an Owner does not immediately replace a burnt-out Coach Light bulb, the
Association shall have the right to enfer upon the Unit and to replace stich light bulb, and to assess the
Owner the sum of not less than Fifty Dollars ($50.00) for each such replacement, as a Special
Assessment. Nothing in this Section 9.16 shall be construed as requiring or mandafing initial
installation by Declarant of Coach Lights. -

ARTICLE 10
LUSE RESTRICTIONS

Subject to the rights and exemplions of Declarant as set forth in this Declaration, and subject
further fo the fundamental "good neighbor” policy underlying and controliing the Comimunity and this
Declaration, all reat properly within the Properties shall be held, used and enjoyed subjeci fo the
limitations, restrictions and other provisions set forth in this Declaration. The strict application of the
fimitations and restrictions set forth in this Arficle 10 may be modified or walved in whole or in.part by
the ARC in spedific circumstances where such strict application would be unduly harsh, provided that
any such waiver or modification shall not be valid unless in writing and executed by the ARC.
Furthermore, violation of, or noncompliance with, a provision set forth in this Article 10 (unless #
substantially threatens the health and welfare of the Owners and Community), shall not be enforced
absent written complaint from one or more of the immediate neighbors of the alleged offending Owner
{provided that Declarant, in its sole discrefion, shall conclusively be deemed an “immediate neighbor”
of all Units for so long as Dedarant owns any Unit in the Properties). Any other provision herein
notwithstanding, neither Declarant, the Association, the ARC, nor their respective directors, officers,
members, agents or employees shall be liable to any Owner or to any other Person as a result of the
failure to enforce any use restriction or for the granting or withholding of a waiver or modification of a
use restriction as provided herein.

Section 10.1  Single Family Residence. Each Unit shall be improved and used solely as a
residence for a single Family and for no other purpose, No part of the Properties shall ever be used
or caused to be used or allowed or authorized to be used in any way, direclly or indirectly, for any
business, commercial, manufacturing, mercantie, primery storage, vending, “reverse engineering”,
destructive construction: testing, or any other ronresidential purpose; provided that Declarant may
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‘exercise the reserved rights described in Article 14 hereof, The provisions of this Segtion 10.1 shall not
preclude a professional or administrative occupation, or an occupation of child care, provided that the
number of non-Family children, when added to the number of Family children being cared for at the
Unit, shall not exceed a maximum aggregate of five (5) children, and provided further that there is no
nuisance under Section 10.5 below, and no external evidence of any such occupation, for so long as
such ocoupation is conducted in conformance with ali applicable governmental ordinances and are
rerely incidental fo the use of the Dwelling as a residential home. This provision shall not preciude any
Owner from renting or leasing his or her entire Unit by means of a written lease or rental agreement
subject to this Declaration and any Rules and Regulations; provided that no lease shall be-for a term
of less than six (6) consecutive months.

Section 10.2  No Further Subdivision. Exeept as.may be expressly authorized by Declarant,
no Unit or Common Element may be further subdivided (including, without limitation, any division into
fime-share estates or time-share uses) without the prior written approval of the Board; provided
however, that this provision shall not be construed to limit the right of an Owner: (1) to rent or lease his
or her entire Unit by means of a written lease or rental agreement subject fo the restrictions of this
Declaration, so long as the Unit is not leased for transient or hotel purposes; (2) fo sell his or her Unit;
or (3) to transfer or sell any Unit to more than one person to be held by them as tenants-in-common,
joint fenants, tenants by the entirety or as community property. The terms of any such lease or rental
agreement shall be made expressly subject to the Governing Documents, Any failure by the lessee of
such Unit to comply with the terms of the Governing Documents shall constitute a default under the
lease or rental agreement. No two or more Units in the Properties may be combined in any manner
whether fo create a larger Unit or otherwise, and no Owner, without the approval of the ARC, in the
ARC’s discretion, may remove any wall or other intervening partition between Units,

Section 10.3  Insurance Rates. Without the prior written approval of the ARC and the Board
nothing shall be done or kept in the Properties which will increase the rate of insurance on any Unit or
other portion of the Properties, nor shalf anything be done or kept in the Properties which would resuit
in the canceliation of insurance on any Unit or other portion of the Properiies or which would be a
violation of any law. Any other provision herein notwithstanding, neither the ARC nor the Board shal
have any power whatsoever to waive or modify this restriction. :

Section 10.4  Animal Restictions. All Owners shall comply fully in all respects with all
appiicable Ordinances and rules regufating and/or pertaining fo animels and the maintenance thereof
on the Owner's Unit andfor any other porfion of the Properties, Without firmiting the foregoing, an Owner
or Resident shall be permitted to keep in his of her Unit a reasonable number (nofmally not to exceed
an aggregate totat of two) of dogs, cats, and/or other animals, not more than forly (40) pounds in welght
each, and generally considered to be "indoor” household animeals; provided that the keeping of such
household animals may be prohibited or restricted by the ARC if it reasonably determines that such
household animals constitute a nuisance, Each person bringing or keeping a pet within the Properties
shall be absolutely liable to other Owners and their Invitees for any damage t0 persons or property
caused by any pet brought upon or kept upon the Properties by such person or by members of his or
her farnily, his or her guests or Invitees and it shall be the duty and responsibility of each such Owner
1o immediately clean up after such animals which have deposited droppings or otherwise used any
portion of the Properties or public street abutting or visible from the Property. Animals belonging fo
Owners or Invitees of any Owner must be kept within an enclosure or on a leash held by a person
capable of controliing the animai. o .

Section 10.5 Nuisances. No rubbish, debris, or animal feces of any kind shall be placed or

permitted {o accumulate anywhere within the Properties, and no odor shall be permitled to arise
therefrom so as to render the Properties or any portion thereof unsanitary, unsightly, or offensive. No
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nofse of other nuisance shall be permitted o exist or operate upon any portion of 2 Unit so as io be
offensive or detrimental fo any other Unit or to cccupants thereof, or to the Common Elemernts. Without
liriting the generality of any of the foregoing provisions, no homs, whistles, bells or other similar or
unusually loud sound devices (other than security devices used exclusively for safety, security, or fire
protection purposes), nolsy or smoky vehicies, iarge power equipment or iarge power tools {excluding
lawn mowers, edgers, and other equipment normally utllized in connection with ordinary landscape
maintenance), inoperable vehicle, unficensed offroad motor vehicle or other item which may
unreasonably distur: other Owners or Residents, or any equipment or item which unreasonably
interferes with regular television or radio reception within any Unit, or the Common Elements, shall be
located, used or placed on any porfion of the Properties without the prior written approval of the ARC.
No unusually loud motorcycles, dirt bikes or other toud mechanized vehicles may be operated on any
portion of the Common Elements without the prior written approval of the ARC, in its sole discretion.
Alamm devices used exclusively to profect the security of a Dwelling and its contents shall be penritted,
provided that such devices do not produce frequenty occurring false alanms in @ manner annoying to
neighbors. The Board shall have the right to determine if any noise, odor, or activity or circumstance
reasonably constitutes a nuisance. Each Owner and Resident shall comply with all of the requirements
of the local or state health authorifies and with alt_other governmental authorities with respect to the
oocupancy and use of a Unit, including Dwelling. Each Owner and Resident shall be accountable to
the Association and other Owners and Residents for the conduct and behavior of children and other
Family members or persons residing in or visiting his or her Unit; and any damage o the Common
Elernents, personal property of the Association or property of another Owner or Resident, caused by
such children or other Family members, shall be repaired at the sole expense of the Owner of the Upit
where such children or other Famnily members or persons are residing or visiting.

Section 10.6  Exterior Mainfenance and Repeir: Qwner's Obligations. No Improvement
anywhere within the Properties shall be permitted fo fall into disrepair, and each Improvement shall at
all fimes be kept in good condition and repair. if any Owner or Resident shall permit any improverment,
the maintenance of which is the responsibility of such Owner or Resident, fo fall into disrepair so as to
create a dangercus, unsafe, or unsightly condition, the Board, after consulting with the ARG, and after
affording such Owner or Resident reasonable notice, shall have the right but not the obligation fo correct
such condition, and to enter upon such Owner's Uni, for the purpose of so doing, and such Owner or
Resident shall promptly reimburse the Association for the cost thereof. Such cost may be assessed as
a Special Assessment pursuant fo Section 6.11 above, and, if not paid timely when due, shall constitute
an uhpaid or delinguent Assessrment for all purposes of Arficles 6 and 7, above. The Owner and/or
Resident of the offending Unit shall be personally liable for all costs and expenses incurred by the
Association in taking such corrective acts, plus all costs incurred in collecting the amounts due. Each
Owner andlor Resident shall pay all amounts due for such work within ten (10) days after receipt of
written demand therefor.

Section 10.7 Drainage. By acceptance of a deed fo a Unit, each Owner agrees for himself
and his assigns that he will not in any way interfere with or alfer, or permit any Resident to interfere with
or alter, the established drainage pattern over any Unit, so as to affect sald Unit, any other Unit, or the
Commen Elements or LMA Property or Master Association Property, unless adequate altermative
provision is made for propetly engineered drainage and approved in advance and in writing by the ARC,
and any request therefor shall be subject to Article 8 above, including, but not necessarily limited fo, any
condition imposed by the ARC pursuant to Section 8.2(b) above, and further shall be subject to the
Owner obtaining all necessary governmental approvals pursuant to Section 8.7, above. For the purpose
hereof, “established drainage pattern” is defined as the drainage which exists at the time that such Unit

“is conveyed to a Purchaser from Declarant, or later grading changes which are shown on plans and
specifications approved by the ARC.

56



Section 10.8  Water Supply and Sewer Systems. No individual water supply system, or
cesspool, septic tank, or other sewage disposal system, or exterior water softerier system shall be
permitted ont any Unit unless such system Is designed, locafed, constructed and eqfﬂpped in
accordance with the reguirements, standards and recommendations of any waxter or sewer district
serving the Properties, and any applicable govermnmental heaith authoriies having jurisdiction, and has
been approved in advance and in writing by the ARC. '

Section 10.9 No Hazardous Acfiviies. No activities shall be conducted, nor shall any
improvements be constructed, anywhere in the Properfies which are or might be unsafe or hazardous
to any Person, Unit, or Commeon Elemenis or LMA Property or Master Association Property.

Section 10.10 No Unsightly Arficles. No unsightly articles, shall be permitted to rernain on any
Unit so as to be visible from any street, or from any other Unit, or Cornmon Elements. Without imiting
the generality of the foregoing, refuse, garbage and trash shalt be kept at all fimes in covered, sanitary
containers or enclosed areas designed for such purpose. Such containers shall be exposed to the view
of the neighboring Uniis only when set out for a reasonable period of fime (not o exceed twenty-four
{24) hours before and after scheduled trash collection hows). There shall be no exterior fires
whatsoever, except barbecue fires, and except as specifically authorized in writing by the ARC (and
subject to applicable ordinances and fire regulations). '

Secfion 10.11 No Temporary Structures; No Stucco Block Walls. Uriless required by Declarant
during fhe construction of Dwellings and other Improvernents, or unless approved in wrifing by the ARC
in connection with the construction of authorized Improvements: (a) no outbuilding, shed, fent, shack
or other temporary or portable structure or Improvement of any kind shall be placed upon any pnrtior;
of the Properties; and (b) no stucco block walls shali. be permitted anywhere in the Properties.

Section 10.12 No Diiling. No oit drilling, ofl, gas or mineral development operations, oil
refining, gecthermal exploration or development, quarrying or mining operations of any kind shaif be
perrritted upon, in, or below any Unit or the Coramon Elements, nor shall oll, water or other wells, tanks
tunnels or mineral excavations or shafts be permitted upon or below the surface of any porﬁor; of ihé
Properties. No derrick or other structure designed for use in boring for water, oil, gesthermal heat
natural gas, or other minerai or deplefing asset shall be erected. !

Section 10.13 Allerations. There shall be no excavation, construction, sfteration or erection of
any projection which in any way alters the exterior appearance of any Improvement from any street, or
from any ofher portion of the Properties (other than minor repairs or rebuilding pursuant to Section 1b_5
above) without the prior approval of the ARC pursuant to Arficle 8 hereof. There shall be no violation
of the setback, or other requirerments of local govermnmental authorities, notwithstanding any approval
of the ARC. This Section 10.13 shall not be deermed to prohibit minor repairs or rebuilding which may
be necessary for the purpose of maintaining or restoring a Unit fo its original condition.

Section 10.14 Signs. Subjest fo the reserved rights of Declarant contained in Arficle 14 hereof
no sign, poster, display, biltboard or other advertising device or other display of any kind shall bé
installed or displayed to public view from any Unit or any other portion of the Properties, except for
permitied signs of permitted dimensions in such areas of the Common Elemants as shall be speciically
designated by the Board for sign display purposes, subject io Rules and Regulations, Notwithstanding
the foregoing, or any other provision in this Declaration, subject o applicable law, there shall
be no “for rent” sign(s) shall be posted or displayed on or from any Unit or anywhere else in the
Properties. The foregoing-restriction shall not limit traffic and other signs installed by Declarant as part
of the original construction of the Properties, and the replacement thereof (if necessary) in a
professional and uniform manner.
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Section 10.15 Antennas and Sateliite Dishes. No exterior radio antenna or gerial, television
antenna or aerial, microwave antenna, aerial or satelite dish, "C.B." antenna or other antera or asrial
of any type, which is visible from any street or from anywhere in the Properties, shall be erected or
maintained anywhere in the Properties. Notwithstanding the foregoing, "Permitied Devices” (defined
as antennas or sateliite dishes: (a) which are one meter or less in diameter and Qesigned to receive
direct broadcast sateliite service; or (b} which are one meter or less in dimmeter. or diagonal
measurement and designed fo receive video programming services via muit-point clistribution services)
shall be permitied, provided that such Permitted Device is located within the Unit, SO as not 1o be visible
from outside the Unif, or, if such location is not reasonably practicable, then attached to or rmounted on
the least conspicuous altemative focation ina Yard Compornent, where an acceptable quality signal can
be obtained; provided that Permitted Devices shall be reasonably screened from view from any other
portion of the Properties, so long as such screening does not unreasonably increase the cost of
. installation, or use of the Permitied Device. .

Secfion 10.16 Installation. No exderior addition, change or alteration to the exterior of any. -
Residential Unit, other than as may be constructed by Declarant as part of the initial construction of the -
Propetties, shall be commenced without the prior writien approvals required under Arficle 8 of this
Declaration; provided, however, that Owners shall be permitted to install screen doors in the exterior
doors of such Owner's Residential Unit which conforms to any design, style, and quality standards for
screeh doors which may be adopted by the Board from time to time. No deck covers Wiring, or
instaliation of air conditioning, water softeners, or other machines shall be installed on the axterior or
within any other portion of the Residential Unit or be allowed to profrude through the walls or roofs of
the Triplex Building (with the exception of those iterns installed during the ofiginal construction of the
Properties), unless the prior writien approvals required under Article 8 of this Declaration have been
obtained. Nothing shalf be done in or to any Unit or Triplex Building which will or maty tend to impair the
structural integrity of any other attached Unit or other Improvement in the Properties or which would
structurally after any such Triplex Building, except as otherwise expressly provided herein. No Owner
shall cause or permit any mechanic's lien to be filed against any portion of the Properties for labor or
rmaterials alleged to have been fumished or delivered to the Properties or any for such Owner, and any
Owner who does so shall immediately cause the lien to be discharged within five (5) days after notice
to the Owner from the Board. If any Owner fails fo remove such mechanic's lien, the Board may
discharge the lien and charge the Owner a Special Assessmment for such cost of discharge.

Section 10.17 Other Restrictions.

{a) No Owner or Resident shall keep or store any item in the Common Elements
(subject to the right of such Person reasonably fo store items in any private storage area exclusively
allocated to such Person’s Unit, subject to the Rules and Regulations), and nothing shalt be atered. or
constructed or planted in, or rermoved from, the Cornmon Elements, without the Written consent of the
Board. No articie shall be kept or stored in Yard Components, except reasonable quantities (in
reasonable sizes) of patio fumiture and house plants, subject to the "nuisance” provisions of Section
10.5, above. Any such patio fumiture and/or house plants must be maintained in an attractive condition
and the care and watering of such plants must not damage or soil any other Unit, or any portion of he
Cormimon Elements.

{b) No item whatsoever shall or may be kept or stored on a Bajcony.
(c).  Allufility and storage areas and all laundry rooms, including all areas in which

clothing or other laundry is hung to dry, must be complelely covered and concealed from view from
other areas of the Properties and other neighboring properties. Subject to the foregoing, no clothes
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clothesline, sheets, blankets, faundry of any kind or any other article shall be hung out or exposed on
any external part of the Units or Common Elements.

{d) No Owner shall cause or pemmit anything fo be placed on the ouiside walls of
his Unit (inciuding Garage and Yard Component), and no sign, awning, canopy. window air condifioning
unit, shufter, or other fixiure shall be affixed to any part thereof. T

{8)  Any treaiment of windows or glass doors (including, but not limited fo, inferior
shutters), other than draperies, curtains or blinds, if any, of the type and color originally installed by
Declarant, shall be subject to the prior wiitten approval of the Board.  Aluminum Toll and similar material
shall not be permitied in any exterior window or glass door. Screens on doots and windows, other than
any which may be installed by Declarant in its sole discretion, are permitted only if approved in advance
by the Board.

(f Holiday decorafions which may be viewed from ofher portions of the Properties
rmay only be installed inside the windows of a Unit, provided that such Instaliment shali be done in such
manner as not o compromise or damage the surface or tem o which installed or attached. Such
decorations must be installed and removed in a reasonably seasonal manner, and, during the
appropriate period of display, shall be maintained in a neat and orderly manner.

{s}} All Units and Common Elements shall be kept clear of rubbish, debris and other
unsightly materials. ‘ ‘

{h) No spa, jetted tub, hot tub, water bed, or similar item (except for any bathroom
tub Instalted by Declarant as part of the original construction of a Unit) shall be permitted or located
within any Unit (including, but not fimited to, Garage Component or Yard Componerf). The foregoing
notwithstanding, upon prior written approval of the Board, an Owner may have such original bathroom
tub professionally replaced, if necessary, in a size and capacity not 1o exceed said original bathroom
tub, provided that the Owner shall be solely responsivle for any and alt damages caused thereby or
arising in connection therewith. The Board may require the Owner 1o produce a reasonabile bond or
applicable insurance before permiitting any replacement bathroom fub to be installed in a Unit.

Section 10.18 Parking and Vehicular Restrictions.

{(a) No Person shali park, store or keep anywhere within the Properties any vehicle
(which term for purposes herein shall include any vehicle, boat, aircraft, motorcycle, gof cart, jet ski,
motor home, recrestional vehicle, frailer, camper, other motorized itern, vehicular equipmerd, and/or
other item used in connection with or pertaining to any of the foregoing, whether mobile or not), which
is deemed by the Board to be a nuisance. Subject o, and without limiting, the foregoing, no Person
shall park, store or keep anywhere on the Properties, any large cormmerdial-type vehicle (including, but
not limited to, any dump truck, cement mixer truck, ofl or gas fruck or delivery truck); any recreational
vehicle (including, but not limited to, any camper unit, house car or motor home); any bus, tailer, trailer
coach, camp frailer, boat, aircraft or mobile home; or any inoperable vehicle or any other similar vehicle;
provided that any truck up to and including one (1) ton when used nonmally for everyday-type personal
transportation, may be kept by an Owner or Resident,

{b) No maintenance or repalr of any vehicle shall be undertaken within the
Properties. No vehicle shall be left on blocks or jacks, except within a fully closed two car Garage
subject to Sections 10.5, 10.19, and 10.20, hereof. No washing of any vehicle shali be permitteé
anywhere within the Properties, except only in speciiically designated areas (Hose Bib Spaces pursuant
to Section 2.23, above}, subject to Rules and Regulations.
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{c) Subject to the “nuisance” provisions of Section 10.5, above, no Person shall
park, store or keep anywhere in the Properties any unregistered or inoperable vehicle, except only within
a fully closed two car Garage. ‘

{d)  No parking whatsoever shail be permitted in any designated "no parking® area
any entry gale area of the Properfies, or any cowrtyard within the Properties. No parking of any vehioie’
shall be permitted along any curb or otherwise on ary street within the Properties, except only for
temporaty guest parking, subject to Rules and Regulations established by the Board, and subject
further fo all applicable laws and ordinances.

&) The Assoclation shall have the right to tow vehidles parked in violation of this
Declaration andfor the Rules and Regulations. . :

(fy . Parking is prohibited on Arlington Ranch Boulevard and/or Richmar Avenue.

(@) These parking restrictions shall not be interpreted in such a manner as to permit
any activity which would be prohibited by applicable Ordinance.

Section 10.19 Garages. Garages shall be used exclusively for the parking of vehicles, and
shall not be used solely for items other than vehicles. Ordinary household goods may be stored in
addition to vehicles, provided that: (i} no flammable, dangerous, hazardous or foxic materials shall be
kept, stored, or used in any Garage, and (i} doors to Garages shall be kept fully closed at ol imes
except for reasonable periods during the removal or enlry of vehicles or other items therefrom or
thereto. Owners and Residents of Unifs 2 and 3 in each Triplex Building understand and acknowledge
that their respective Garage Components are located directly below the Living Component of Unit 1,
and, by acquisition of title to a Unit, or ococupancy of a Unit, shall be deemed to covenant not fo viokate
any “quiet hour” restrictions or rules, or any other noise, nuisance or vibration provisions of the
Govemning Documents. No Garage may be used for a permanent or femporary Dwelling, and no animal
shall be housed or kept in any Garage. The foregoing notwithstanding, Declarant may convert a
Garage owned by Declarant into a sales office or related purposes. Garages are to be used for parking
of operable vehicles only, with the exception that one space in a iwo car Garage may be ulilized to store
an inoperable or unregistered vehicle, subject to Sections 10.5, and 10.18 through 10.20, inclusive,
hereof. Any Owner reasonably requiring "emergency” access to or over another Owner's Garage
Component, and who cannot reasonably contact such other Owner, shall contact the Board and/or

Manager. :

Section 10.20 Additional Vibrations and Noise Resticions. Except for the garage door
‘opener, no Owner shall atfach {o the walls or ceilings of any Garage Component any fixtures or
equipment, which will cause vibrations or noise to the adjacent Residentiat Units. Any garage door
opener which is replaced by an Owner shall be insulated with the same or befter quality of sound
insulation materials as provided by Declarant at the fime of the initial installation or with any improved
insulation materials which insulate sound and vibration from such garage door opener. Additionally,
*hard surface flooring” {e.g., wood, file, vinyl, or incleurn, or similar non-carpet flooring) shall not bé
permitted on more than approximately twenty-one {21%) percent of the interior floor surface of the
upstairs floor of a Living Component ("Upstairs Flaor™), further subject fo any Rules and Regulations
goveming same, and the remainder of the floor surface of the Upstairs Floor shall be carpeted,
Additionally, there shall be no speakers, sound equipment, television sets, or similar lems mounted
directly to or on or against a wallof a Unit. Such flerns may be permitted on shelves, provided ihat such
shelves are carpeled so as o provide insulation from sound or vibration. Without fimiting the foregoing
each Owner shall fully comply with ali apglicable Caunty ordinances. : '
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Section 3.9 Election of Directors. Not less than thirly (30) days before: the preparation of a
ballot for the election of Directors, which shall nomally be conducted at an Annual Mestfing, the
Association Secretary or other designated Officer shall cause nofice to be given to each Owner of his
eligibility to serve as a Director. Each Owner who Is qualified to serve as a Director may have his name
placed on the ballot along with the names of the nominees selected by the Board or a nominating
comittes established by the Board. The Association Secretery or other designated Officer shall catise
1o be sent prepaid by United States mail to the mailing address of each Unit within the Community or
to any other mailing address designated in writing by the Unit Owner, a secret ballot and a retum
envelope. Election of Direclors must be conducted by secret written ballot, for so long as so required
by applicable Nevada law, with the vote publicly counted (which counting may be done as the meeting

agenda progresses).

Section 2.10  Board Meetings.

(@) A Board meeting must be held at least once every 90 days. Exeept in an
emergency, the Secretary or other designated Officer shall, not less than 10 days before the date of
a Board meeting, cause notice of the meefing to be given fo the Owners. Such riotice must be: (1) sent
prepaid by United States mail to the mailing address of each Unit or {o any other mailing address
designated in writing by the Owner,; or {2} published in a newsletter or other similar publication cireulated
to each Owner. In an emergency, the Secretary or other designated Officer shall, if practicable, cause
notice of the meeting fo be sent prepaid by United States mail to the mailing address of each,Unit. I
delivery of the notice in this manner is iImpracticable, the notice must be hand-delivered to each Unit
within the Community or posted in a prominent place or places within the Common Elements.

{by  Asused in this Secfion 3.10, "emergency” means any octurrence or combination
of occurrences that: (1) could not have been reasonably foreseen; (2) affects the health, welfare and
safety of the Owners; (3) requires the immediate attention of, and possible action by, the Board: and
(4 makes it impracticable to comply with regular notice and/or agenda provisions.

(€} The nofice of the Board meefing must state the fime and place of the meeting
and include a copy of the agenda for the meeting (or the date on which and the locafions where copies
of the agenda may be conveniently obtained by Owners). The notice must include nofification of the
right of an Owner for (1) have a copy of the minutes or a summary of the minutes of the meefing
distributed to him upon request (and, if required by the Board, upon payment to the Association of the
cost of making the distribution}, and {2) speak 1o the Association or Board, unless the Board is meeting
in Executive Session.

(d) The agenda of the Board meeting must comply with the provisions of NRS
§ 116.3108.3. The period required io be devoted to comments by Owners and discussion of those

comments must be scheduled for the beginning of each meeting. In an emergency, the Board may take
achon on an item which is not isted on the agenda as an itern on which action may be taken.

(&) Al least once every 90 days, the Board shall review at dne of itg meelings: (1)
a current reconciliation of the Operating Fund (as defined in Section 6.2 below); (2) a current
reconciliation of the Reserve Fund (as defined in Section 8.3 below); (3) the actual deposits and
withdrawals for the Reserve Fund, compared {o the Reserve Budget for the curent year, '(4) the latest
account statements prepared by the financial institufions in which the accounts of the Assodiation are
maintained; (5) an income and expense statement, prepared onh at least a quarterly basis, for the
Operating Fund and Reserve Fund; and (8} the current status of any civil action or claim submitted 1o
arbitration or mediation in which the Association is a party.

21

Docket 58630 Document 2011-25273



® The minutes of a Board meeting must be made available to Owners in
accordance with NRS § 116.3108.5. -

Section 3,11 Attendance by Owners at Board Meefings; Executive Sessions. Owners are
entitied fo attend any meeting of the Board (except for Executive Sessions) and may speak at such
mesting, provided that the Board may establish reasonable procedures and reasonable limitations on
the time an Owner may speak at such meeting. The period required fo be devoted to comments by
Owners and discussion of those comments must be scheduled for the beginning of each mesting.
Owners may not attend or speak at an Executive Session, unless the Board specifically so permifs. An
"Executive Session” is an executive session of the Board (which may be a porfion of a Board meeting),
designated as such by the Board in advance, for the sole purpose of: ,

{(a) consuliing with an attomey for the Association on matters relating to proposed
or pending litigation, If the contents of the discussion would otherwise be govemed by the privilege set
forth in NRS §§ 40.035 io 49.115, inclusive; or

(b) discussing Association personnel matters of a sensitive nature; or

() discussing any violation {"Alleged Violation"} of the Govermning Documents
(including, without limitation, the failure to pay an Assessment) affeged to have been committed by an
Owner (“Involved Owner”) (provided that the Involved Owner shall be entitled fo request in writing that
such hearing be conducted by the Board in open mesting, and provided further that the Involved Owner
may atfend such hearing and festify conceming the Alleged Violation, but may be exdluded by the Board
from any other portion of such hearing, including, without limitation, the Board's deliberation).

No other matter may be discussed in Executive Session. Any matter discussed in Executive
Session must be generally described in the minutes of the Board meeting, provided that the Board shali
maintain detafled minutes of the discussion of any Alleged Violation, and, upon request, shall provide
a copy of said detailed minutes to the Involved Owner or his designated representative.

Section 3.12  Election of One District Direclor to Master Assodation Board. Subject to Master
Declarant's control of the Master Asscciation Board, as set forth in. Section 3.7 of the Master
Declaration, the Members of High Noon at ARLINGTON RANCH Homeowners Association shall elect
one (1) District Director to the Master Association Board, pursuant to Article 4 {including, but not imited
to, Section 4.3) of the Master Dedlaration.

ARTICLE 4
OWNERS'’ VOTING RIGHTS; MEMBERSHIP MEETINGS

Section 4.1 Owrners' Voling Righis. Subject fo the following provisions of this Section 4.1,
and to Section 4.6 below, each Member shall be entiled to cast one (1) vote for each Unit owned. In
the event that more than one Person holds fee title to a Unit ("co-owners”), all such co-owners shall be
one Member, and may attend any meeting of the Association, but only one such co-owner shall be
entitied to exercise the vote to which the Unitis entiled. Such co-owners may from time to time all
designate in writing one of their number fo vole. Fractonal votes shall not be aliowed. Where no voting
co-owner is designated, or if such designation has been revoked, the vote for such Unit shall be
exercised as the majority of the co-owners of the Unit mutually agree. No vote shall be cast for any Unit
where the co-owners present in person or by proxy owning the majority interests in such Unit cannot
agree to said vote or other action. The non-voting co-owners shall be jointly and severally responsible
for ali of the obligations imposed upon the jointly owned Unit and shali be entitled 1o alf other benefits
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of ownership. All agresmenis and determinations lawfully made by the Association in accordance with
the voting percentages established herein, or in the Bylaws, shall be deemed to be binding on all
Owners, their successors and assigns. Notwithstanding the foregoing, the voling rights of an Owner

shall be automatically suspended during any time period that any Assessment levied against such

Py
Owner is definguent.

Section 4.2  Transfer of Voling Rights. The right 1o vote may not be severed or separated
from any Unit, and any sale, transfer or conveyance of fee interest in any Unit to a new Owner shall -
operate 1o transfer the appuitenant Membership and voting rights without the requirernent of any
express reference thereto. Each Owner shall, within ten (10} days of any sale, transfer or conveyance
of a fee interest in the Owners Unit, nofify the Association in writing of such sale, transfer or
conveyance, with the name and address of the transferee, the nature of the transfer and the Unit
involved, and such other information relafive to the transfer and the transferee as the Board may
reasonably request, and shall deliver to the Association a copy of the Recorded deed therefor.

Seclion4.3  Meslings of the Membership. Meelings of the Assodiation must be held af least
once each year, or as otherwise may be required by applicable law. The annual Association meeting
shall be held on a recurring anniversary basis, and shall be referred to as the "Annual Meeting,” The
business conducted at each such Annual Meeting shall include the election of Directors whose terms
are then expiring. f the Members have not held a meeting for one (1) year, a meeting of the
Association Membership must be held by not later than the March 1 pext following. A specdial meeting
of the Assodiation Membership may be called at any reasonable time and place by writien request of:
{a) the Association President, (b) a majorily of the Directors, or {¢) Members representing at least ten
percent {10%) of the voling power of the Association, or as olherwise may be required by applicable
law. Notice of special meetings shall be given by the Secretary of the Assodiation in the form and
manner provided in Section 4.4, below.

Section44  Mesefing Nofices: Agendas; Minutes. Meetings of the Members shall ba held in
the Properties or at stch other convenient location near the Properties and within Clark County as may
be designated in the notice of the meeting.

()  Notless than ten (10) nor more than sixty (60) days in advance of any mesting
the Association Secretary shall cause notice fo be hand delivered or sent postage prepaid by Uniteci
States mail to the mailing address of each Unit or to any other maidling address designated in writing by
any Owner. The meeting notice must state the time and place of the meeting and include a copy of the
agenda for the meeting. The notice must include notification of the right of an Owner to: () have a copy
of the minutes or a summary of the minutes of the meeting distribufed to him upon request, if the Owner
pays the Association the cost of making the distribution; and (i) speak to the Association or Board
{unless the Board is meeling in Executive Session).

(b} The meeting agenda must consist of:
® a clear and complete staterment of the topics scheduled fo be considered
during the meeting, including, withaut limitation, any proposed amendment fo any of the Goveming
Documents, any fees or Assessments to be imposed or increased by the Association, any budgetary
changes, and/or any proposal to remove an Officer or Director; and ‘

()  alistdescribing the iterns on which acfion may be taken, and clearly
denoting that action may be taken on those items ("Agenda ltems"); and
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{iii} a period devoted fo comments by Owners and discussion of such
comments; provided that, except in emergencies, no action may be faken upoh a matter raised during
this comment and discussion period unless the matter is an Agenda Mem. If the matter is not an
Agenda Item, it shall be tabled at the current meeting, and specifically included as an Agenda item for
discussion and consideration at the next following meeting, at which fime, acfion may be taken therson,

{c) In an “emergency” (as said term is defined in Section 3.10(b) above), Members
may take actior: on an item which is not fisted on the agenda as an item on which action may be taken.

{d) If the Association adopis a policy imposing & fine on an Owner for the violation
of a provision of the Governing Documents, the Board shall prepare and cause 1o be hand-delivered
or sent prepeid by United States mall fo the malling address of each Unit or to any other mailing address
designated in writing by the Owner thereof, a specific schedule of fines that may be imposed for those
particular violations, at least thirty (30) days prior to any altempted enforcement, and otherwise subject
to Section 17.1, below.

(e) Not more than thirty (30} days after any meetfing, the Board shall cause the
minutes or a summary of the minutes of the meeting to be made available fo the Owners. A copy of
the minutes or a summery of the minutes must be provided to any Owner who pays the Association the
cost of providing the copy.

Section 4.5  Record Date. The Board shall have the power fo fix in advance a date as a
record date for the purpose of determining Members entitled {o nofice of or o vote at any meeling or
1o be fumished with any Budget or other information or material, or in order to make a determination
of Members for any purpose. Notwithstanding any provisions hereof to the contrary, the Members of
record on any such record date shall be deemed the Members for such nofice, vote, meefing, fumishing
of information or material or other purpose and for any supplementary noftice, or information or materjal
with respect to the same matter and for an adjournment of the same meeting. A record date shall not
be more than sixty (60) days nor less than fen (10) days prior to the date on which the particular action
requiring determination of Members is proposed or expected 1o be taken or fo ocgur,

Section 4.6 Proxies. Every Member enfilled to atfend, vote at, or exercise consents, with
respect to any meeting of the Members, may do so either in person, or by a representative, known as
a proxy, duly authorized by an instrument in writing, filed with the Board prior to the meeting to which
the proxy is applicable. A Member may give a proxy only to a member of his immediate Farnily, a
tenant of said Member residing in the Community, or another Member residing in the Community, or
as otherwise may be authorized from time to time by applicable Nevada law. No proxy shall be valid
after the conclusion of the meeting (inciuding continuation of such meeting) for which the proxy was
executed. Such powers of designation and revocation may be exercised by the legal guardian of any
Member or by his conservator, or in the case of & minor having no guardian, by the parent legally

entitled o permanent custody, or during the administration of any Member's estate where the interest
~ in the Unitis subject to administration in the estate, by such Member's executor or administrator. Any
form of proxy or writlen baliot shall afford an opporiunity therein to specify a cholce between approval
and disapprovat of each matter or group of related matters intended, at the time the written ballot or
proxy is distributed, to be acted upon at the meeting for which the proxy or wiitten baliot is solicited, and
shall provide, subject to reasonably specified conditions, that where the person solicited specifies a
choice with respect to any such matter, the vote shall be cast in accordance with such speciication.
Unless applicable Nevada law provides otherwise, a proxy is void if: (&) itis not dated or purports fo be
revocable without notice; (b) it does not designate the votes that must be cast on behalf of the Member
who executed the proxy; or (¢} the holder of the proxy does not disclose at the beginning of the meeting
{for which the proxy is executed) the number of proxies pursuant fo which the proxy holder will be
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casiing votes and the voting instructions received for each proxy. If and for so long as prohibifed by
Nevada law, a vole may not be cast pursuant fo a proxy for the election of a Director,

Section4.7  Quorums. The presence at any meeiing of Members who hold voleg equal to
twenty percent {20%) of the total voting power of the Assodiation, in person or by proxy, shall constitute
a querum for consideration of that matter. The Members present at a duly called meeting at which a
guorum is present may continue to do business unti adjournment, notwithstanding the withdrawal of
eriough Members fo leave less than a quorum, if any action taken other than adjournment is approved
by at feast a majority of the Members required to constitute a quorum, unless a greater vote is required
by applicable law or by this Declaration. I any meefing cannot be held because a quorum is not
present, the Members present, either in person or by proxy, may, except as otherwise provided by law
adjourn the meeting fo a time not less than five (5) days nor more than thirty (30) days from the fime
the original meeting was calied, at which reconvened meeting the quorum regquirement shaft be the
presence, in person or by written proxy, of the Mernbers enfifled to vote at least twenty percent (20%)
of the fotal votes of the Association. Notwithstanding the presence of a sufficient number of Owners
to constitute a quorum, certain matters, including, without limitation, amendment to this Declaration
require a higher percentage (e.g., 67%) of votes of the total voting Membership as set forih in fhis
Declaration.

Section 4.8  Actions. If & quorum is present, the affirmative vote on any matter of the majority
of the votes represented at the reeting (or, in the case of elections in which there are more than two
(2) candidates, a plurafity of the voles cast) shall bé the act of the Members, unless the vote of greater
number is required by applicable law or by this Declaration.

Section 4.9 Adioumed Meetings and Notice Thereof. Any Members' meeting, regular or
special, whether or not & quorum is present, may be adioumed from fime fo ime by a vote of a miajority
of the Members present either in person or by proxy thereat, but in the absenhce of a quorum, no other
business may be transacted at any such meeting except as provided in this Section 4.9, When any
~ Members' meeting, either regular or special, is adjoumed for seven (7) days or less, the time and place
of the reconvened meeting shall be announced at the meeting at which the adjournment is taken.
When any Mermbers' meeling, either regular of special, is adjourned for more than seven (7) days
notice of the reconvened meeling shall be given to each Member as in the case of an orginal meeﬁng.’
Except as aforesaid, if shall not be necessary fo give any notice of an adjournment or of the business
to be transacted at a reconvened meeting, and at the reconvened meeling the Members may transact
any business that might have been transacted at the original meefing,

Section 4.10  Membership in Master Association and LMA Association. Each Member also
concurrently shall be a member of the Master Association and LMA Association respectively, and also

subject to the Master Declaration and LMA Declaration respectively and other Master Association
Documents and LMA Association Documents, as and to the extent set forth therein.

ARTICLE 5
FUNCTIONS OF ASSOCIATION

Section 5.1 Powers and Puties. The Association shall have all of the powers of a Nevada
nonprofit corporation, subject only to such limitations, if any, upon the exercise of such powers as are
expressly set forth in the Declaration, Articles and Bylaws. The Association shall have the power to
perform any and all lawful acts which may be necessary or proper for, or incidental to, the exercise of
any of the express powers of the Asscdlation. The Association's obligations to maintain the Common
Elements shall commence on the date Annual Assessments cormence on Units; until commencement
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of Annual Assessments, the Common Elements shall be maintained by Peclarant, at Declarants
expense. Without in any way limiting the generality of the foregoing provisions, the Assodation may
act through the Board, and shall have:

(a)  -Assessments. The power and duly to levy Assessmentss against the Owners
of Units, and fo enforce payment of such Assessments in accordance with the pravisions of At
hereof.

-
%
¥}
@
.

{b) Maintenance and Repair of Comnmon Elements. The power and duty to cause
the Common Elernents to be maintsined in a neat and atiractive condition and kept in good repair
(which shall include the power to enter info one or more maintenance andfor repair confract(s), including
confract(s) for maferials and/or services, with any Person(s) for the maintenance and/or repair of the
Common Elements), pursuant fo this Declarafion and in accordance with standards adopled by the
ARC, and to pay for utiliies, gardening, landscaping, and other necessary services for the Common
Elements. Notwithstanding the foregoing, the Assaciation shall have o responsibility to provide any
of the services referred {o in this subsection 5.1(b} with respect fo any Improvement which is accepted

for maintenance by any staté, local or municipal govemmental agency or public enfity. Such
responsibility shall be that of the applicable agency or public entity.

‘ ) Removal of Grafiifi. The power to rernove or paint over any graffiti from Exterior
Walls/Fences, pursuant and subject fo Section 9.15, below. _

- (d)  Insurances. The power and duty to cause io be obiained and maintained the
insurance coverages in accordance with the provisions of Article 12 below.

(e)  Taxes The powerand duty fo pay all taxes and assesstments levied upon the
Common Elements (except to the extent, if any, that property taxes on Coramon Elements are
assessed pro-rata on the Unils), and all faxes and assessments payable by the Assodiation, and to
timely file all tax returns required to be filed by the Association. - |

1)) Utility Services. The power and duty to obtain, for the benefit of the Common
Elements, any commonly meltered water, sewage, gas, and/or electric services (or other similar
services) and/or refuse collection,-and the power, but not the duty, to provide for ali cable or master
television service, if any, for all or portions of the Properties. The Association, by Recordation of this
Declaration, and each Owner, by acquiring title to a Unit and each Resident, by occupying a Unit
acknowledge and agree that water (andfor sewage) for First Light andfor the neighboring comrﬂuniiq;
of High Noon shall or may be cornmonly metered at the Master Community level, paid by the Master
Association, and allocated and billed by the Master Association to each Unit within High Noon and First
Light, and that such allocated costs shall be deemed to be reasonable and necessary, regardless of
the actual fevels or periods of use or occupancy (or non-use or vacancy) of or by the Unit, All costs of
or related to the House Panel meter for electricity for coach lights and entrance/egress tights on each
Triplex Building shall be paid by the Association at time of Close of Escrow of the first Residential Unit
in such Triplex Building, subject to the right of the Association to subsequently assess allocated sums
fo the Purchaser of each Residential Unit in such Triplex Building.

Aa) Easements and Rights-of-Way. The power, but not the duty, to grant and
convey to any Person, (i) easements, licenses and rights-of-way in, on, over or under the Common
Elements, and.(if) with the consent of seventy-five percent (75%} of the voling power of the Assodiation
fee lille fo parcels or strips of land which comprise a portion of the Common Elements, for the purpos(:,:
of constructing, erecting, operaling or mainfaining thereon, therein and thereunder: {A) roads, streeis
walks (if any), driveways and slope areas; (B) overhead or underground lines, cables, wires, conc.iuits:
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or other devices for the transmission of electricily for fighting, heating, power, television, elephone and
other similar purposes; (C) sewers, storm and water drains and pipes, water systems, sprinkling
systems, waler, heafing and gas lines or pipes, and, (D) any similar public or quasi-public Improverments
or facilifies.

)] Manager. The power, subject fo Section 5.5 below, but not the duty, io empioy
or contract with a professional Manager fo perform all or any part of the duties and responsibifities of
the Assoclation, and the power, but not the duty, fo delegate powers to commiftees, Officers and
employees of the Asscclation. Any such management agreement, or any agreement providing for
services by Manager to the Association, shall be for a term not in excess of one (1) year, subject fo
canceliation by the Association for cause at any fime upon not less than fiteen (15) days written notice,
and without cause (and without penalty or the payment of a termination fee) at any time upon thirty (30)
days wiitten nofice. " :

)] Rights of Entry and Enforcement. The power, but not the duty, after Notice and
Hearing (except in the event of bona-fide emergency which poses an (a) imminent and substantial
threat to health, or (b) imminent and substantial threat (as verifled by an engineer, architect, or
professional building inspector, duly licensed in the State of Nevada) of material property. damagé; in
which event of emergency, Nofice and Hearing shall not be required), to peaceably enter upon any area
of a Unit, without being liable 1o any Owner, except for damage caused by the Association entering or
acting in bad faith, for the purpose of enforcing by peaceful means the provisions of this Declaration
or for the purpose of maintaining or repairing any such area if for any reason whaisoever the Owne;
thereof fails to maintain and repair such area as required by this Declaration. All costs of any such
maintenance and repair as described in the preceding sentence (including all amounts due for such
work, and the costs and expenses of collection} shall be assessed against such Owner as a Special
Assessment, and, if not paid timely when due, shall constitute an unpaid or delingquent Assessment
pursuant fo Article 7 below. The responsible Owner shall pay promptly ali amounts due for such work
and the costs and expenses of collection. Unless there exists an emergency, there shall be no entn;
into a Dwelling without the prior consent of the Owner thereof. Any damage caused by an entry upon
any Unit shall be repaired by the sntering party. Subject to Section £.3 below, the Association may also
commence and maintain actions and suits {o restrain and enjoin any breach or threatened breach of
the Declaration and to enforce, by mandatory injunctions or otherwise, all of the provisions of the
Declaration, and, if such action pertaining fo the Declaration is brought by the Association, the prevailing
party shall be enfitled to reasonable atiorneys' fees and costs to be fixed by the court.

i) Other Services. The power and duty fo maintain the integrity of the Common
Elements and to provide such other setvices as may be necessaty or proper to carry out the
Associatiort's obligafions and business under the tems of this Declaration to enhance the enjoyment
or to fadilitate the use, by the Members, of the Common Elements. '

Emplovees, Agents and Consultants. The power, but not the duty, if deemed
appropriate by the Board, to hire and discharge employees and agents and to refain and pay for legal,
accounting and other services as may be necessary or desivable in connection with the performance
of any duties or exercise of any powers of the Association under this Declaration.

()  Acguiring Property and Constuction on Comimon Elerments. The power, but not
the duty, by action of the Board, to acquire property or interests in property for the cornmon benefit of
Owners, including lmprovements and personal property. The power, but not the duty, by action of the
Board, to construct new improvements or additions to the Common Elements, or demolish existing
Improvements {other than maintenance or repairs to existing Improvements).
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. {rm) Contracts. The power, but not the duly, to enter info contracts with Owners o

provide services or to maintain and repalr improvements within the Properiies which the Association
_ is not otherwise required to maintain pursuant o this Declaration, and the power, but not the dufy, fo
coniract with third parties for such services. Any such contract or service agreerent must, however
nroavide for payment to the Association of the cost of providing stich senvice or maintenanc’e. ’

- {n) Records and Accounting. The power and the duty fo keep, or cause to be kept,
true and correct books and records of account at the sole cost and expense of the Assodiation in
-accordance with generally accepted accounting principles. Financial statements for the Association
* shall be regularly prepared and distributed 1o all Members as follows:

o () Pro forma operating statements (Budgets), Reserve Budgets, and
Reserve Studies shall be distributed pursuant fo Section 6.4, below. . S

- {it) Reviewed or audited Finaricial Staterments (consisting of a reasonably
detalled statement of reverues and expenses of the Assoclation for each Fiscal Year, and a balance
. sheef showing the assets [including, but not limited 1o, Association Reserve Funds] and fiabilifies of the
Association as at the end of each Fiscal Year), and a staternent of cash flow for the Fiscal Year, shall
he distributed within orie hundred twenty (120} days after the close of each Fiscal Year. ’

. : (o) Mainteniance of Other Areas. The power, ‘but not the duty, to n‘iaintain and repair
slopes, parkways, enfry structures, and Community signs identifying the Properties, fo the extent
deemed to be reasonable and prudent by the Board. .

p) Use Restricions. The power and the duty to enforce use restrictions pertaining
to the Properiies. :

: ()  Licenses and Permits. The power and the duty to obtain from applicable
govemmental authority any and all icenses and permits reasonably necessary 1o carry out Association
functions hereunder. o

Section 52  Ruies and Regulations. The Board, acting on behalf of the Assocdiation, shall
be empowered to adopt, amend, repeal and/or enforce reasonabie and uniformly applied Rules and
Regulations, which shall not discriminate among Members, for the use and occupancy of the Propearties, -
as follows: ‘ |

(a) General. A copy of the Rules and Regulations, as from time to time may be
adopted, amended or repealed, shall be posted in a conspicuous place in the Common Elements andfor
shall be mailed or otherwise delivered to each Member and also kept on file with the Assodiation. Upon
such maifing, delivery or posting, the Rules and Reguiations shall have the same force and effect as
if they were set forth herein and shall be binding on all Persons having any interest in, or making any
use of any part of, the Properties, whether or not Members; provided, however, that the Rules and
Regulations shall be enforceable only to the extent that they are consistent with the other Governing
Documents. If any Person has actual knowledge of any of the Rules and Regulations, such Rules and
Regulations shalt be enforceable against such Pérson, whether or not a Member, as though notice of
such Rules and Regulations had been given pursuant to this Section 5.2. The Rules and Regulations
may not be used to amend any of the other Governing Documents.

(b} Limitations. The Rules and Regulations must be:

( - reasonably refated to the pﬁrposa for which adopied:
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(i) sufficiently explicit in their prohibition, direction, or limitation, so as to
reasonably Inform an Owner or Resident, or tenant or guest thereof, of any action or omission required
for compliance;

{iiH adopied without infent o evade any obligation of the Assodciation;

. (v  consistent with the other Governing Documents (and must not arbitrarity
restrict conduct, or require the construction of any capital improverment by an Owner if not so required
by the other Governing Documenis);

. (v} uniformiy enforced under the same or similar dreumestances against all
Owners; provided that any particular rule not s uniformily enforced may not be enforced against any
Owner (except as, and to the extent, if any, such enforcement may be permitied from fime to time by
applicable law); and

(vi).  duly adopled and distributed to the Owners at least thirty (30) days prior
to any atternpted enforcement.

Bection 53  Proceedings. The Association, acling through the Board, shall have the power
- and the duty to reasonably defend the Assodiation (and, in connection therewith, o raise counterclaims)
in any pending or potential lawsuit, arbitration, mediation or govemmental proceeding (collectively
hereinafler referred to as a "Proceeding”). Subject to'Section 17.14, below, the Assodiation, acting
through the Board, shall have the power, but not the duty, to reasonably instifute, prosecute, maintain
andfor infervene in a Proceeding, in iis own name, but only on matters affecting or pertaining to this
Declaration or the Common Elements and as fo which the Association is a proper party in interest, and
any exercise of such power shall be subject fo full compliance with the following provisions:

(@) Any Proceeding comimenced by the Association: (i} to enforce the payment of
an Assessmient, or an Assessment lien or other lien against an-Owner as provided for in this
Dedlaration, or {ii} to otherwise enforce compliance with the Governing Documents by, or to obtain other
relief from, any Owner who has violated any provision thereof, or (fii) to protect against any matter which
imminently and substantially threalens all of the health, safety and welfare of the Owners, or (iv) against
a supplier, vendor, contracior or provider of services, pursuant o a contract of purchase order with the
Association and in the ordinary course of business, or (v} for money damages wherein the fotal amount
in controversy for all matters arising in connection with the action is not likely to exceed Ten Thousand
Dollars ($10,000.00} in the aggregate; shall be referred {o hereln as an "Operatiorial Proceeding.” The
Board from fime to time may cause an Operational Proceeding to be reasonably commenced and
prosecuted, without the need for further authorization.

{b) Any and all. pending or potential Proceedings other than Ogperational
Proceedings shall be referred {o herein as a "Non-Operational Controversy” or "Non-Operational
Controversies.” To protect the Association and the Cwners from being subjected to potentially costly
or prolonged Non-Operational Confroversies without full disclosure, analysis and consent; to protect the
Board and individuat Directors from any charges of negligence, breach of fiduciary duty, conflict of
interest or acting in excess of their authority or in a manner not In the best interests of the Association
and the Owners; and fo ensure voluntary and well-informed consent and clear and express
authorzation by the Owners, sfrict compliance with ali of the following provisions of this Section 5.3 shall
he mandatory with regard fo any and all Non-Operational Controversies commenced, instituted or
maintained by the Board:
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) The Board shall first endeavor to resolve any No i

Confroversy by good faith negoffations with the adverse: party or parties. inthe &v};nt thr;-toszihmgggﬁi :
faith negotiations fail to reasonably resolve the Non-Operational Controversy, the Board shalt then
endeavor in good faith to resolve such Non-Operationat Controversy by mediation, provided that the
Board shall not incur liability for or spend more than Two Thousand Dolfars ($2,000.00) in connection
therewith (provided that, if more than sald su s reasonably required in connection with such
mediation, then the Board shall be required first to reasonably seek approval of a maijority of the voting
power of the Members for such additional amount for mediation before proceeding to arbitration or
iitigation). I the event that the adverse parly or parties refuse mediation, or if such good fzith mediation
still fails to reasonably resolve the Non-Operationai Confroversy, the Board shall not be authorized fo
commence, institule or maintain any arbitration or fitigation of such Non-Cperational Controversy until
the Board has fully complied with the following procedures:

(% The Board shall first investigate the legal merit, feasibility and
expense of prosecuting the Non-Operational Confroversy, by obtaining the written opinions of each and
every one of: (A) a licensed Nevada atiorney regulariy residing in Clark Countty, Nevada, with a
Martindate-Hubbell rating of "av", expressly slating that such attomey has reviewed the underlying facts
and data in sufficient, verifiable detail to render the opinion, and expressly opining that the Association
has a substantial likefihood of prevalling on the merits with regard to the Non-Operational Controversy,
without substantial likelihood of incurring any material liability with respect fo any counterclaim which
may be asserted against the Association ("Legal Opinion™); (B} a reputable appraiser and/or real eslate
consultant regularly conducting business in Clark County, Nevada, expressly opining that the
marketability and market vaiue of Units will not be substantially or materially affected by such
Non-Operational Controversy ("Appraiser’s Opinion”); and (C) a senjor executive from a reputable
lender in the business of regutarly making residential loans in Clark County, Nevada, that financing and
refinancing of Units will not be affected by such Non-Operational Controversy, and that such financing
and refinancing wilt be readily avallable ("Lender's Opinion”). (The Legal Opinion, Appraiser’s Opinion,
and Lender’s Opinion are sometimes collectively refered to herein as the "Opinions). The Board shall
be authorized o spend up fo an aggregate of Two Thousand Dollars ($2,000.00) to obtain such
Opinions, including all amounts paid fo said attomey therefor, and all amounts paid o any consultanis
contractors and/or experts preparing or processing reports and/or information in connection therewiﬂ{.
The Board may increase said $2,000.00 fimit, with the express consent of seventy-five percent {75%)
or more of all of the Members of the Assaciation, at a special meeting called for such purpose,

{2) The Legal Opinion shall also contain the attorney's begt good
faith estimate of the aggregate maxdmum "hotHo-exceed” amount of legal fees and costs, including
without limitation, court costs, costs of investigation and all further reports or studies, costs of cour’E
reporters and fransciipls, and costs of expert witnesses and forensic specialists (all collectively, "Quoted
Litigation Cosfs™) which are reasonably expected to be incured for prosecution to cornpletion (including
appeal) of the Non-Operational Controversy. Said Legal Opinion shall also include & draft of any
proposed fee agreement with such attorney. if the affomey's proposed fee amangement is confingent,
the Board shall nevertheless ohiain the Quoted Lifigation Costs with respecdt o all costs other than legal

-fees, and shall also obtain a written draft of the altorney’s proposed contingent fee agreement. (Such
written Legal Opinion, including the Quoted Litigation Costs, and also including any proposed fee
agreement, contingent or non-contingent, are colleclively referred to herein as the "Attorney Letter™).

(3) Upon receipt and review of the Attomey Letter, the Appraiser's
Opinion, and the Lenders Opinion, if two-thirds (2/3) or more of the Board affirmatively vole to proceed
with the institufion or prosecution of, and/ior intervention in, the Non-Operational Controversy, the Board
thereupon shall duly notice and cali a special meeting of the Members. The written notice o each
Member of the Association shall include a copy of the Atforney Letter, including the Quoted Litigation
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Costs and any proposed fee agreement, contingent or non-contingent, the Appraisers Opinion, and the
Lender's Opinion, together with a witten report ("Special Assessment Report”) prepared by the Board:
(A) itemizing the armount necessary to be assessed o each Member ("Special Litigation Assessmenf-)’
on a monthly basis, to fund the Quoted Litigation Costs, and (B) specifying the probable duration and
aggregate amount of such Special Litigation Assessinent. At sald special meefing, following roview of
the Altomey Letter, Quoted Litigation Cos's, and the Appraiser’s Opinion, Lender’s Opinion, and Spedial
Assessment Report, and full and frank discussion thereof, including balancing the desirability of
instituting, prosecuting and/or intervening in the Non-Operational Controversy against the desirability
of accepting any settiement proposals from the adversary party or parties, the Board shall caff for a vote
of the Memnbers, whereupon: (x) Iif not more than seventy-five percent (75%) of the total voting power
of the Association votes in favor of pursuing such Non-Operational Cordroversy and lewing the Special
Lifigation Assessment, then the Non-Operational Controversy shall not be pursued further, but ) if
more than seventy-five percent (75%) of the total voting power of the Assodiation (L.e,, more than
seventy-five percent (75%) of all of the Members of the Assoclation) affirmaftively vote in favor of
pursuing such Non-Operational Controversy, and in favor of levying a Special Litigation Assessment
on the Members in the amounts and for the duration set forth in the Special Assessment Report, then
the Board shall be authorized to proceed to institute, prosecule, and/or infervene in the Non-Operational
Controversy. In such event, the Board shall engage the attomey who gave the opinion and quote set
forth in the Attorney Letter, which engagement shall be expressly subject to the Attomey Lefter. The
terms of such engagement shall require {j) that said attorney shall be responsible for ajl attorneys’ fees
and costs and expenses whalsoever in excess of one hundred fen percent (110%) of the Quoted
Litigation Cosls, and () that said attomey shall provide, and the Board shall distribute to the Members
not less frequently than monthly, a written update of the progress and current status of, and the
atiomey'’s considered prognosis for, the Non-Operational Confroversy, induding any offers of setflement
and/or seftlernent prospects, together with an ilemized summary of attorneys fees and costs incurred
to date in connection therewith.

{(4)  Inthe event of any pona fide seitlement offer from the adverse
party or parties in the Non-Operational Contoversy, if the Association's aftomey advises the Board that
acceptance of the seftiement offer would be reasonable under the circumstances, or would be in the
best interests of the Association, or that said attomey no longer believes that the Assodiation is assured
of a substantial fikelihood of prevailing on the merits without prospect of materia) liability on any
counterclaim, then the Board shall have the authority to accept such setlement offer. In all other cases
the Board shall submit any setifement offer to the Owners, who shall have the right to accept any such'
setlement offer upon a majority vote of all of the Members of the Association. :

" {o) In no event shall any Association Reserve Fund be used as the source of funds
to inslitute, prosecute, maintain and/or intervene in any Proceeding (including, but not limited to, any
Non-Operational Gontroversy). Association Reserve Funds, pursuant to Section 6.3 below, are to be
used only for the specified replacements, painting and repakrs of Common Elements, and for no other
purpose whatsoever,

{d) Any provision in this Declaration notwithstanding: (i} other than as set forth in this
Section 5.3, the Association shall have no power whatsoever fo institute, prosecute, maintain. or
intervene in any Proceeding, (i) any institution, prosecution, or mainténance of, or intervention in a
Proceeding by the Board without first strictly complying with, and thereafter confinuing to comply with
each of the provisions of this Section 5.3, shall be unauthorized and ultra vires (i.e., an unauthorized
and unlawful act, beyond the scope of authority of the corporation or of the person{s) undertaking such
act) as to the Association, and shall subject any Director who voted or acted in any manner o violate'
or avold the provisions and/or requirements of this Section 5.3 to personal liability to the Assodiation for
ali costs and labilifies incurred by reason of the unauthorized institution, prosecution, or maintenance
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of, ar intervention in, the Proceeding; and (i) this Section 5.3 may not be amended or deleted af any
time without the express prior written approval of both: (1) Mernbers representing niot less than seventy-
- five percent (75%) of the total voting power of Association, and (2} not less than seventy-five percent
(75%) of the total voting power of the Board of Directors; and any purported amendment or deletion of

this Section 5.3, or any porfion hereof, without both of such express prior written anorovals shat be void.

Section 54  Additional Express Limitations on Powers of Association. The Assodiaiion shall
not take any of the following actions except with the prior vote or written consenit of a majority of the

voting power of the Assoclation:

: (&) Incur aggregate expenditures for capiial improvements fo the Common Elements
in any Fiscal Year in excess of five percent (5%) of the budgeted gross expenses of the Association for
that Fiscal Year; or sell, during any Fiscal Year, any property of the Association hiaving an aggregate
fair market value greater than five percent (5%) of the budgeted gross expenses of the Assodiation for
that Fiscal Year. : . B

{b) Enter into a confract with a third person wherein the third person will furnish
gonds of services for the Association for a term longer than one (1) year, except () a contract with a
public or private utility or cable television company, if the rates charged for the materals or services are
regulated by the Nevada Public Service Commission (provided, however, that the: term of the contract
shall not exceed the shortest term for which the supplier will contract at the regulated rate), or (i)
prepaid casualty and/or fiability insurance policies of no greater than three (3) years duration.

(c) Pay compensation fo any Association Director or Officer for services perforrmed
in the conduct of the Associations business.

Secion 5.5  Manager. The Assotiafion shall have the power to employ or coniract with a
Manager, to perform all or any part of the dufies and responsibiiities of the Association, subject to the
Goveming Documents, for the purpose of operating and maintaining the Properties, subject to the
following:

{a)  Anyagreement with a Manager shail be in wiiting and shali be for a term not in
excess of one (1) year, subject fo cancellation by the Association for cause at any time upon not less
than fifteen (15) days wiitten notice, and without cause {(and without penalty or the payment of a
termination fee) at any time upon not more than thirly {(30) days written notice. In the event of any
explicit confiict between the Governing Documents and any agreement with a Manager, the Governing
Documents shall prevail.

{b) The Manager shall possess sufficient experience, in the reasonable judgment
of the Board, in managing residential subdivision prajects, simitar o the Properties, in the County, and
shall be duly ficensed as required from time to time by the appropriate licensing and governmental
authorifies (and must have the qualifications, including education and experience, when and as required
for the issuance of the relevant certificate by the Nevada Real Estate Division pursuant fo the provisions
of NRS Chapter 645 and/or NRS §116.700, or duly exempted pursuant o NRS § 116,725 8), Any and
all employees of the Manager with responsibilities fo or in connection with the Association andfor the
Community shall have such experience with regard to similar projects. {Iif no Manager meefing the
above-stated gualifications is available, the Board shall retain the most highly qualified management
enity available, which Is duly ficensed by the appropriate licensing authotities).

: (c) No Manager, or any director, officer, shareholder, principal, pariner, or employee
of the Manager, may be a Director or Officer of the Association. ,
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(d)  Asacondition precedent to the employ of, or agreement with, a Manager, the
Manager (or any replacement Manager) first shall be required, at its expense, 1o review the Gover'ning
Documents, Plat, and any and alt Association Reserve Studies, and Inspection reproris pertaining to the
Properfies. ‘

(e) By execution of its agreement with the Assoclation; each and every Manager
shall be conclusively deemed to have covenanted: (1) in good faith to be bound by, and fo faithfully
perform all duties (including, but not lirmited fo, prompt and full and faithful accounting for all Assodation
funds within the possession or control of Manager) required of the Manager under the Governing
Documents {(and, in the event of any frreconcilable conflict between the Governing Documents and the
contract with the Manager, the Govemning Docurments shall prevail); (2) that any penalties, fines or
interest levied upon the Association as the result of Manager's error or omission shall be paid (or
reimbursed fo the Association) by the Manager; (3) to comply fully, at ifs expense, with all applicable
regulations of the Nevada Real Estate Division; {4) o refrain, without specific prior wiitten direction of
a majority of the voling power of the Board, from referring or infroducing to the Association, or
contacting directly or indirectly for or on behalf of the Association, any attomey regarding any mattér in
any way related to the Community or any portion thereof, {5) prior fo time of hire, and from time fo time
thereafter upon request of the Board; (a) to disclose to the Board, in wiiling, the identifies of any and
all other communities, managed by Manager (at such time, and within the three year period precading
such fime), and involved in Btigation involving any claim of consfruction defact, and the current status
of any and all such fitigation, and (b) to certify in wrifing to the Board that Manager, and its then current
and prior employees, have had no relationship to, and have received no benefit or thing of value from
the aftorney(s) commencing and/or prosecuting such litigation, and/or any aftorney referred fo the
Association at the spegéific written direction of the Board (or if there was oris any such relaflonship or
benefit, to disclose and identify the same); and (6) at Manager's sole expense, to promptly turn over
to the Board, possession and confrol of all funds, documents, books, records and reports pertaining to
the Properties and/or Association, and to coordinate and cooperaie in good faith with the Board in
connection with such turnover, in any event not later than ten (10) days of expiration or terminafion of
the Association's agreement with Manager (provided that, without limiting its other remedies, the
Association shall be enfitled to withhold all amounts otherwise due to the Manager unfil such fime as
" the Manager tumover in good faith has been completed),

f) Upon expiration or tenmination of an agresment with a Manager, a replacement
Manager meeting the above-stated qualifications shall be retained by the Board as soon as possible
thereafter and a limited review performed, by qualified Person designated by the Board, of the books
and records of the Association, fo verify assets.

(g)  The Association shall also maintain and pay for the services of such other
personnel, including independent contractors, as the Board shall detenrrine to be hecessary or desirable
for the proper management, operation, maintenance, and repair of the Association and the Properties
pursuant to the Governing Documents, whether such personnel are fumished or employed directly b)}
the Association or by any person with whom or which it contracts. Such other personnel shall riot ail
be replaced concurrently, but shall be replaced according to a "staggered” schedule, to maximize
continuity of services to the Assoclation. :

Section 5.6 Inspection of Bocks and Records.

: {a) The Board shali, upon the wiitten request of any Owner, make available the
books, records and other papers of the Association for review during the regular working hours of the
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Assotiation, with the exception of: (1) personnel records of employees {if any} of the Association; and
(2) records of the Association relating o another Owner.

(b}  The Board shall cause to be maintained and made avaitable for review at the
business office of the Association or other suitable location: (1) the financial statements of the

L

Association; {2) the Budgets and Resérva Budgsts; and (3) Reserve Studies,

(c)  The Board shall cause fo be provided a copy of any of the records required to
be maintained pursuant to (a) and (b) above, fo an Owner or to the Nevada State Ombudsman, as
applicable, within 14 days after receiving a wiitten reguest therefor. The Board ray charge a fee fo
cover the actual costs of preparing such copy, but not fo exceed 25 cents per page (or such maximum
amount as permitted by applicable Nevada taw).

{d Notwithstanding the foregoing, each Director shall have the ynfetterad right at
any reasonable fime, and from fime fo time, fo inspect all such records.

Section 5.7  Continuing Rights of Declarant. Declarant shall preserve the right, without
obligation, to enforce the Governing Documents (including, without limitation, the Association's duties
of maintenance and repair, and Reserve Study and Reserve Fund obligations). After the end of
Declarant Control Period, throughout the term of this Declaration, the Board shall deliver o Deglarant
notices and minutes of all Board meetings and Membership meetings, and Declarant shall have the
right, without obligation, to attend such meetings, on a non-voling basls. Declarant shall also receive
notice of, and have the right, without obligation, to attend, all inspections of the Properties, or any
portion{s) thereof. The Board shall also, throughout the term of this Declaration, deliver o Declarant
{without any express or implied obligation or duty on Declarant’s part to review or to do anything) all
notices and comrespondence io Owners, all inspeclion reporis, the Reserve Studies prepared in
accordance with Section 8.3 below, and audited or reviewed annual repors, as required in Section
5.1{n}, above. Such notices and information shall be delivered to Declarant at its most recently
desighated address.

Section 5.8  Compliance with Applicable Laws. The Association and ifs governance shall
comply with all applicable laws (including, but not limited to, applicable faws prohibiting discrimination
against any person in the provision of services or facilities in connection with a Dwelling because of a
handicap of such person) relaling thereto. The provisions of the Governing Documents shall be upheld
and enforceable 1o the maxdmum extent permissible under applicable federal or state law or applicable
Ordinance. Subject to the foregoing, in the event of ineconcilable conflict between applicable law and
any provision of the Govemning Documents, the appilicable law shall prevail, and the affected provision
of the Governing Document shall be deemed amended (or deleted) to the minimum extent reasonably
necessary fo rembove such irreconcilable conflict, In no event shail the Association adhere 1o or enforce
any provision of the Governing Documents which imeconcilably contravenes applicable law.

ARTICLE 6
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 6.1 Personal Obligation for Assessinents. Each Owner of a Unit, by acceptance of
a deed therefor, whether or ot so expressed in such deed, is deemed to covenant gnd agree, {o pay
to the Association: (a) Annual Assessments, (b) Special Assessments, and (c) any Capital
Assessments; such Assessments to be established and collected as provided in this Dedlaration. All
Assessments, fogether with interest thereon, lale charges, costs, and reasonable attomeys' fees for the
collection thereof, shall be a charge on the Unit and shall be a confinuing fien upon the Unit against
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which such Assessmenis are made. Each such Assessment, together with inferest thereon, late
charges, costs and reasonable attorneys' fees, shall also be the personal obligation of the Person who
was the Owner of such Unit at the tire when the Assessment became due. This personal ob!igation
cannot be avoided by abandonmment of a Unit or by an offer {o waive use of the Common Elements
The personal obligation only shall not pass to the successors-initle of any Owner unjess &xpress:‘g}'
assumed by such successors. Each Owner's obligation to pay assessinents hereunder shaii be in
addition to the Owner's obligation fo pay all required Master Association and LMA Association capital
contributions and assessments, as and o the exdent, I any, required under the Master Association
Documents and LMA Association Documents respectively.

Section 6.2  Assodiation Funds. The Board shall esteblish at least the following separate
accounts {the "Assodiafion Funds”) into which shall be deposited all monies paid fo the Assodiation, and
from which disbursements shall be made, as provided herein, in the performance of functions bgr the
Association under the provisions of this Declaration. The Association Funds shall be established as
accounts, in the name of the Association, at a federally or state insured banking or savings institution
and shall include: (1) an operating fund {"Operating Fund”} for current expenses of the Assodiation, and
(2) a reserve fund ("Reserve Fund’) for capital repairs and replacements, as set forth in Section 6.3
below, and (3) any other funds which the Board may establish, to the extent necessary under thé
provisions of this Declaration. To qualify for higher refums on accounts held at banking or savings
insfitutions, the Board may commingle any amounts deposited into any of the Association Funds (other
than Reserve Fund which shall be kept segregated), provided that the integrity of each individual
Association Fund shall be preserved on the books of the Association by accounting for disbursements
from, and deposits 1o, each Assoclation Fund separately. Each of the Association Funds shall be
established as a separate savings or checking account, at any federally or state insured banking or
lending institution, with balances not to exceed institutionally insured levels. Al amounts deposited into
the Operating Fund and the Reserve Fund must be used solely for the common benefit of the Owners
for purposes authorized by this Declaration. The Manager shalt pot be authorized to make withdrawals
from the Reserve Fund. Withdrawals from the Reserve Fund shall require signatures of both the
President and Treasurer {or, In the absence of either the President or Treastrer, the Secretary may sign
in place of the absent Officer). The President, Treasurer, and Secretary must all be Directors and (after
the Deciarant Control Pericd) must also all be Owners., :

Section 6.3 Reserve Fund; Reserve Studies.,

€)] Any other provision herein notwithstanding: (i) the Association shall establish
a reserve fund ("Reserve Fund"); (if) the Reserve Fund shall be used only for capital repairs, restoration
and replacement of major components ("Major Components”) of the Common Elements, (il in no event
whatsoever shall the Reserve Fund be used for regular maintenance recurring on an annual or more
frequent basis, or as the source of funds to institute, prosecute, maintain and/or intervene in any
Proceeding, or for any purpese whatsoever other than as specifically set forth in (i} above, (and any use
of the Reserve Fund in violation of the foregoing provisions shall be unauthorized and ulfra vires as lo
the Association, and shali subject any Director who acted in any manner fo violate or avoid the
provisions and/or requirements of this Section 6.3(a) to personal liability fo the Association for all costs
and fiabiliffes incurred by reason of the unauthorized use of the Reserve Fund), (iv) the Reserve Fund
shall be kept in a segregated account, withdrawals from which shalt only be made upon specific
approval of the Board subject o the foregoing, (v} funds in the Reserve Fund may not be withdrawn
without the signatures of both the President and the Treasurer (provided that the Secretary may sign
in lieu of efther the President or the Treasurer, i either is not reasonably avaitable); and (Vi) under no
circurnstances shall the Manager {or any one Officer or Director, acting alone) be authorized to make
withdrawals from the Reserve Fund. '
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{) The Bogrd shall periodically retain the services of a qualified reserve study
analyst (“Reserve Analyst”), with sufficlent experience with preparing reserve studies for similar
residential projects in the County, to prepare and provide to the Assodiation a resexrve study ("Reserve
Study™).

: {cy The Board shal cause 1o be prepared & Reseive Biudy at such fimes as the
Board deems reasonable and prudent, but in any event initially within one (1} year after he Close of
Escrow for the first Unit within the Properties, and thereafter at least once every five (5) years (or at
such other intervals as may be required from time to time by applicable Nevada law), The Board shail
review the resuits of the most current Reserve Study at least annualiy to determine if those reserves
are sufficient; and shall make such adjustments as the Board deems reasonable and prudent to
mairtain the required reserves from time to time (ie., by increasing Assessments). It shail be an
obligation of the Manager to timely remind the Board in wiiting of these Reserve Study requirements
from time to fime as applicable.

(d) Each Reserve Study must be conducted by a person qualified by training and
experence to conduct such a study {including, but not limited to, a Director, an Owner or a Manager
who is so qualified) (‘Reserve Analyst”). The Reserve Sludy must include, without limitation: (1) a
summary of an inspection of the Major Components which the Association is obligated to repair, replace
or restore; (2) an identification of the Major Components which have a remaining useful iife of less ihan
30 years; (3) an estimate of the remaining useful life of each Major Component so identified; (4) an
estirnate of the cost of repair, replacement or resioration of each Major Component so identiﬁec; during
and at the end of its useful life; and (8) an estimate of the total Annual Assessment that may be required
{o cover the cost of repairing, replacement or restoration the Major Components so identified (afler
subfracting the reserves as of the date of the Reserve Study). The Reserve Study shall be conducted
in accordance with any applicable regulations promulgated from ime fo fime by the Nevada Real Estate

" Division.

y (e) Each Reserve Study shall be prepared in accordance with any legal
requiremnents from time to fime as applicable, applied in each Instance on a prospective basis. Subject
to the foregoing sentence, the Association (upon Recordation of this Declaration) and each Owner (by
acquiring fite fo a Unit) shali be deemed to have Unequivocally agreed that the following, among others
shall be deerned reasonable and prudent for and in connection with preparation of each ’Reserve Study:
(i) ulilization, by a Reserve Analyst, of the “pooling” or “cash flow” method, or other generally recggnszeé
method, and/or (i) utlization or refiance, by a Reserve Analyst, of an assumption that there will be future
annual Increases in amounts from time to time aliocated fo the Reserve Fund (provided that, subject
to and without timiting Sections 6.4 or 5.5 below, no assumption shall be made of such future ii;creases
in‘excess of 10% per year plus a reasonable annual inflationary factor), with corresponding increases

in Assessments.

Section 8.4  Budget: Reserve Budget.

(@)  The Board shall adopt a proposed annual Budget (which shall indude a Reserve
Budget) at least forly-five (45) days prior to the first Annual Assessment period for each Fiscal Year.
Within thirty (30) days after adoption of any proposed Budget, the Board shall provide o all Owners a
summary of the Budget, and shall set a date for a meeting of the Owners to consider ratification of the
Budget. Said meeting shaif be held not less than fourteen (14) days, nor more than thirty (30) days after
mailing of the summary. Unless at that meeting the proposed Budget is rejected by at least seventy-five
percent (75%) of the voting power of the Association, the Budget shall be deemed ratified, whether or
not & quorum was present. If the proposed Budget is duly rejected as aforesaid, the annual Budget for
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the immediately preceding Fiscal Year shali be reinstated, as if duly approved for the Fiscal Year in
question, and shall remain in effect until such time as a subsequent proposed Budget is ratified.

{b} Notwithstanding the foregoing, except as otherwise provided in subsection (¢}
helow, the RBoard shall, not less than 30 days or mare than 60.days before the beginning of each Fiscal

Ty WA Ay DAL I LISERR D oS

¥ .y
Year, prepare and distribute to sach Owner a copy of!

(t the Budget (which must include, without limitation, the estimated annual
revenue and expenditires of the Assodiation and any contributions 1o be made o the Resarve Fund);
and ‘ o '

{2) the Reserve Budget, which must include, without limitation:

A the current estimated replacement cost, estirnated remaining fife
and estimated useful fife of sach Major Component;

(B)  asof the end of the Fiscal Year for which the Reserve Budget
is prepared, the current estimate of the amount of cash reserves that are necessary, and the current
amount of accumulated cash reserves that are set aside, to repdir, replace or restore the Major
Corriponents;

({C)  a statement as o whether the Board has determined or
anticipates that the levy of one or more Capital Assessments will be required to repair, replace or
restore any Major Component or to provide adequate reserves for that purpose; and

_ () a general statlement describing the procedures used for the
estimation and accumulation of cash reserves pursuant 1o subparagraph (B) above, including, without
timitation, the qualifications of the Reserve Analyst.

(¢) . Inlieuof distributing copies of the Budgef and Reserve Budget, the Board may
distribute to each Owner a summary of those budgets, accompanied by a written notice that the
budgets are available for review at the business office of the Associafion or other suitable location and
that copies of the budgets will be provided upon request.

Section 6.5  Limitations on Annual Assessment Increases. The Board shall not levy, for any
Fiscal Year, an Annual Assessment which exceeds the "Maximum Authorized Annual Assessment” as
‘determined below, unless first approved by the vote of Members representing at least a majority of the
voting power of the Association. The "Maximum Authorized Annual Assessment” in any fiscal year
following the iniial budgeted year shali be a sum which does not exceed the-aggregate of (a) the Annual
Assessment for the prior Fiscal Year, plus (b) a twenty-five percent (25%) increase thereof,
Notwithstanding the foregoing, #, in any Fiscal Year, the Board reasonably determines that the Common
Expenses cannot be riet by the Annual Assessments levied under the then-curent Budget, the Board
may, upon the affirmative vote of a majority of the voting power of the Association and a majority of the
voting power of the Board, submit a Supplemental Annual Assessment, applicable to that Fiscal Year
only, for ratification as provided in Section 6.4, above.

Section 6.6 Capital Contributions fo Association, At the Close of Escrow for the sale of a
Unit by Declarant, the Purchaser of such Unit shall be required to pay an initiad capital contribution to
the Association, in an amount equal fo the greater of: (a) One Hundred Dollars ($100.00), or (b) two {2)
full monthly instaliments of the initial or then-applicable Annual Assessment. Such initial capital
contribution is in addifion fo, and is not fo be considered as, an advance payment of the Annual
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Assessrment for such Unit, and shall be deposited at each Close of Escrow info the Association Reserve
Fund, and used exclusively to help fund the Association Reserve Fund, and shall not be applisd to non-
Reserve Fund iterns. Additionally, at the Close of Escrow for each resale of 2 Unit by an Owner (other
than Declarant), the Purchaser of such Unit shall be required fo pay a resale capital contribution o the
Association, in an amount equal to the greater of: (&} One Hundred Dollars ($100.00), or (b} two (2) ful
monihly instaliments of the then-appiicable Annuai Assessment. Such ressie capiial coniribution is in
addition to the foregoing described initial capital confribution, and is further in addition to, and is not to
be considered as, an advance payment of the Annual Assessment for such Unit, and may be applied
to working capital needs andfor the Reserve Fund, in the Board’s business judgment.

Section 8.7  Assessment Commencement Date. The Board, by majority vote, shall authorize
and levy the amount of the Annual Assessment upon each Unif, as provided herein. Annual
Assessments shall commence on Units on the respective Assessment Commencement Date. The
*Assessment Commencement Date" hereunder shall be: {8) with respect to Uniis in the Original
Property, the first day of the calendar month following the Close of Escrow to & Purchaser of the first
Unit in the Original Property; and (b) with respect to each Unit within Annexed Property, the first day of
the calendar month following the date on which the Annexation Amendrnent for such Unit is Recorded;
provided that Declarant may establish, in ifs sole and absoluie discrefion, a later Assessment
Commencement Date, uniformly as to all Units by agreement of Declarant fo pay alt Common Ppenses
for the Properties up through and including such later Assessment Commencement Date. From and
after the Assessment Commencement Date, Declarant may, but shall not be obligated io, make loan(s)
to the Association, 1o be used by the Association for the sole purpose of paying Common Expenses,
to the extent the budget therefor exceeds the aggregate amount of Annual Assessments for a given
period, provided that any such loan shall be repaid by Association fo Dedarant as scon as reasonably
possible. The first Annual Assessment for each Unit shall be pro-rated based on the number of months
remaining in the Fiscal Year, All installments of Annual Assessments shall be collected in advance on
a regular basis by the Board, at such frequency and on such due dates as the Board shall determine
from fime to fime in ifs sole discretion. The Association shall, upon demand, and for 2 reasonable
charge, fumish a certificate binding on the Association, signed by an Officer or Association agent,
sefting forth whether the Assessments on a Unit have been paid. Atthe end of any Fiscal Year, the
Board may determnine that all excess funds remaining in the operating fund, over and above the
amounts used for the operafion of the Propetties, may be refained by the Asscciation for use in
reducing the following year's Anhual Assessment or for deposit in the reserve account. Upon
dissolution of the Association incident io the abandonment or termination of the maintenance of the
Properties, any amounts remalning In any of the Association Funds shall be distributed proportionately
to or for the benefit of the Members, in accordance with Nevada law.

Section 6.8 Capital Assessments. The Board may levy, in any Fiscal Year, a Capital
Assessment applicable fo that Fiscal Year only, for the purpose of defraying, in whole or in part, the cost
of any construction, reconstruction, repair or replacement of a capital Improvement or other such
addition upon the Common Elements, including fixtures and personal property refated thereto; provided
that any propused Capital Assessment shall require the advance consent of a majority of the voting
power of the Association.

Secton 68  Uniform Rate of Assessment. Annual Assessments, and any Capital
Assessments shall be assessed af an equal and uniform rate against all Owners and their Units. Each
Owner's share of such Assessments shall be a fraction, the numerator of which shall be the number
of Units owned by such Owner, and the denominator of which shall be the aggregate number of Units
in the Original Property (and, upon annexation, of Units in portions of the Annexed Property).
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Section 6.10  Exempt Property. The following property subject to this Declaration shall be
exempt from the Assessmenis herein:

(&) all portions, if any, of the Properties dedicated to and accepted by, the United V
States, the State of Nevada, the County, or any palitical subdivision of any of the foregeing, or any
public agency, entily or authorily, for so long as such entity or political subdivision is the owner ’ihereof
or for so long as such dedication remains effective; and i

) the Comimen Elements owned by the Association in fee.

Section 6,11 Spedal Assessments. The Association may, subject fo the provisions of Arficle
7, Section 9.3 and Section 11.1 (b) hereof, levy Special Assessments against specific Owners who have
caused the Association to incur special expenses due to willful or negligent acts of said Owners, their
tenants, families, guests, invilees or agents. Special Assessments also shall include, without g;mgfaﬁm
late payment penalfies, interest charges, fines, adrinisirative fees, attomeys' fees, amounts expended
to enforce Assessiment liens against Owners as provided for herein, and other charges of simflar nature.
Special Assessments, if not paid timely when due, shall constitute unpaid or definquent Assessments
pursuant fo Article 7, below. * "

Section 8,12  Subsidies and/or Advances by Declarant. Declarant shall have the right, in its
sole ard absolute discretion, from time to time during the Declarant Control Period, to: (a) subsidi:::e the
Assoclation, by direct payment of any and all Excess Common Expenses (‘Declarant Subsidies”);
and/or (b) advance funds and/or make loan(s} fo the Association, to be used by the Association for ihe:
sole purpose of paying Excess Common Expenses {("Declarant Advances”). “Excess Common
Expenses” for purposes of this Seciion 86.12 shall mean such amount, if any, of Common Expenses in
excess of Assessments and non-Reserve funds reasonably available at such time fo pay Common
Expenses. The aggregate amount of any and all Declarant Subsidies and/or Declarant Advances, or
portions from time to time respectively. thereof, fogether with Interest thereon at the rate of eightéen
percent {18%) per annum, shall be repaid by Assodiation o Declarant as soon as non-Reserve funds
are reasonably available therefor (or, at Declarant’s sole and absolute discretion, may be set off and
applied by Declarant from time fo time against any and all past, current, or future Assessments and/or
contributions to Reserve Funds, o such extent, if any, Dedarant is obligated to pay any such amounts
under this Declaration or under applicable Nevada law). Each Owner, by acceptance of 4 deed to his
or her Unit, shall be conclusively deermed to have acknowledged and agreed o all of the foregoing
provigions of this Section 6,12, whether or not so stated in such deed. ;

Section 6.13 LMA_and Master Assoclation Assessments and__Capital Confributions
Additionally, each Owner, by acceptance of a deed {0 a2 Unit (whether or not so emres"sedmsum.
shall be deemed to agree fo pay all required LMA and Master Association capital contributions and
assessments, as and fo the extent required under applicable provisions of the LMA Assodiation
Documents and Master Association Documents respectively, and that the LMA and Master Association
each shall have the same rights and remedies against Owners hereunder as the LMA and Master
Association have against the "Owners” (as said term is defined in the LMA Declaration and Master
Declaration respectively) with respect fo the enforcement of the assessments described above.
Notwithstanding any provision of this Declaration to the contrary, the termns of this Section 6.13 may not
be amended, altered, suspended, or superseded without the express written consent of Declarant. in

" its sole discretion, which consent shall be acknowledged in & Recorded documnent, '
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ARTICLE 7
EFFECT OF NONPAYMENT OF ASSESSMENTS: REMEDIES OF THE ASSOCIATION

Section 7.1 Nonpayment of Assessments. Any instaliment of an Annual Assessment,
Special Assessment, or Capital Assessment, shall be delinguent if not paid within thirty {30} days of the

due date as established by the Board, Such definquent instaliment shall bear inferest from the due date
until paid, at the rate of eighteen percent (18%) per annum (or such lower rate a1s may be approved
from time to fime by the Board in ifs business judgment), but in any event not greater than the maximum
rate permitied by applicable Nevada law, as well as a reasonable late charge, as defermined by the
Board, to compensate the Assodiation for increased bookkeeping, bifing, administrative costs, and any
other appropriate charges. No such late charge or interest on any delinguent instaliment may exceed
the maximum rate or amaunt allowable by law. The Association may bring an action at law against the
Owner personally obligated fo pay any delinquent instaliment or late charge, or foreclose the lien against
the Unit. No Owner may waive or otherwise escape liability for the Assessments provided for herein
by nonuse of the Commen Elements or by abandonment of his Unit.

Section 7.2 Notice of Delinquent Installment.  if any instaliment of an Assessment is not paid
. within thirty (30) days after its due date, the Board may mail a notice of delihquent Assessment to the
Owner and to each first Morigagee of the Unit. The nofice shall spediy: (a) the amount of
Assessments and other sums due; (b) a description of e Unit against which the: fien is imposed; ()
the name of the record Owner of the Unit; (d) the fact that the instaliment is delinquent; () the action
required to cure the default; {f} the date, not less than thirty (30} days from the date the nofice is matled
to the Owner, by which such default must be cured; and (g) that failure to cure the default on or before
the: daie specified in the nofice may result in acceleration of the balance of the installments of such
Assessment for the then-current Fiscal Year and sale of the Unit. The notice shalf further inform the
Owner of his right to cure after acceleration. If the delinquent installment of Assessments and any
charges therson are not paid in full on or before the date specified in the nofice, the Board, at its option,
may declare all of the unpaid balance of such Assessments levied against such Owner and his Unit to
be immediately due and payable without further demand, and may enforce the collection of the full
Assessments and all charges thereon in any manner authorized by law or this Dedlaration.

Section 7.3 Nofice of Default and Election to Sell. No action shall be brought fo enforee any
Assessment fien hereln, unless at least sixty {60) days have expired following the later of {a) the date
a notice of default and election to sell is Recorded; or (b) the date the Recorded notice of default and
election fo sell is mailed in the United States mall, ceriified or registered, return receipt requested, to the
Owner of the Unit. Such notice of default and election to sell must recite a good and sufficient legat
description of such Unit, the Record Owner or reputed Owner thereof, the amount claimed (which may,
at the Association’s option, include interest on the unpaid Assessment as described in Section 7.1
above, plus reasonable attomeys' fees and expenses of coflection in connection with the debt secured
by such lien), the name and address of the Association, and the name and address of the Person
authorized by the Board fo enforce the lien by sale. The notice of default and election fo sell shall be
signed and acknowledged by an Association Officer, Manager, or other Person designated by the
Board for such purpose, and such lien shall be prior fo any declaration of homestead Recorded after
the date on which this Declaration is Recorded. The lien shall continue until fully paid or otherwise
satisfied. A

Section 74 Foreclosure Sale. Subject fo the limitation set forth in Section 7.5 below, any
such sale provided for above may be conducted by the Board, its attormeys, or other Person authorized
by the Beard in accordance with the provisions of NRS §116.31164 and Covenants Nos, 8, 7 and 8 of
NRS §107.030 and §107.090, as amended, insofar as they are consistent with the provisions of NRS
§116.31164, as amended, or in accordance with any similar statute hereafter enacted applicable to the
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SUPPLEMENTAL DECLARATION OF
COVENANTS, CONDITIONS & RESTRICTIONS
AND RESERVATION OF EASEMENTS
FOR

HIGH NOON AT ARLINGTON RANCH

THIS SUPPLEMENTAL DECLARATION (“Declaration™), made as of the 23 day of
March, 2004, by D. R. HORTON, INC., a Delaware corporation {"Declarant”);

WITNESSETH:

WHEREAS:

A Declarant owns certain real propeity located in Clark County, Nevada, on which
Declarant intends to subdivide, develop, construct, market and sell a residential triplex townhome
common-interest planned community, to be known as “HIGH NOON AT ARLINGTON RANCH" ("High
Noen”); and

B. A portion of said property, as more particularly described in Exhibit "A" hereto, shall
constitute the property inifially covered by this Declaration ("Original Properb™); and

C. Declarant intends that, upon Recordalion of this Declaration, the Original Property shall
be a Nevada Common-Interest Community, as defined in NRS § 116.021, and a Nevada Planned
Community, as defined in NRS § 116.075 ("Community™); and

D. The name of the Community shall be HIGH NOON AT ARLINGTON RANCH, and the
name of the Nevada nonprofit corporation erganized in connection therewith shall be HIGH NOON AT
ARLINGTON RANCH HOMECOWNERS ASSOCIATION ("Association™); and

E. Dedlarant further reserves the right from time fo fime fo add ali or any porfions of certaiin
other real property, from time fo time described more patticutarly in Exhibit "B attached hereto
("Annexable Area"), _

F. The total maximum number of Units that may (but need noty be created in the
Community is not to exceed three hundred forty-two (342) aggregate Units (*Units That May Be
Created"y, and

G. The Original Property and, following annexation from time o time, in Declarant's sole
discretion, any and all Annexed Property, shall cormprise the “Properties®; and

H. Declarant intends to develop and convey the Properties pursuant to a general plan and
subject to certain protective covenants, condiions, restrictions, rights, reservations, easements
equitable servitudes, fiens and charges; and !

1. in addition to this Dedlaration, the Properties are subject fo: () the Recorded Dedaration
of Covenants, Conditions & Restrictions and Reseérvalion of Easements ("LMA Dedlaration”) for
ARLINGTON RANCH Landscape Maintenance Association ("LIMA Associalion”), and (i) the Recordad
Master Declaration ("Master Declaration”) for ARLINGTON RANCH NORTH Master Association
{"Master Declaration”) as said declarations from firme to fime respectively may be amended andfor

restated; and



b The Master Declaration provides that Supplemental Declarations My be recorded which
~ affett the Districts within the Project (as such terms are defined in the Master Dreciaration), and that
Sub-Assodiations may be established for the purpose of managing and administering said Districts; and

K Declarant desires that the Properties be sublect to further covenants, conditions and
restrictions and reservations of easements, in addition to those set forth in the Master Declaration
(taking into account certain unigue aspects of the Properiies), and that the Association be established
(as a Sub-Assoclation under the Master Declaration) for the purpose of assessing, managing and
administering High Noon at ARLINGTON RANCH; and

L. Declarant has deemed it desirable, for the efficient preservation of the value and
arenities of the Properties pursuant to the provisions of this Declaration, to organize the Assoclation
to which shalt be delegated and assigned the powers of owning, maintaining ang administering the
Common Elements (as defined herein), administering and enforcing the covenants and restrictions. and
collecting and disbursing the Assessments and charges hereinafter created. Declarant will eause. or
has caused, the Association o be forrmed for the pumose of exercising such fun ctions; and ’

M. This Declaration is intended to set Torth a dynamic and flexible plan for governance of
the Comymunity, and for the overall development, administration, maintenance and preservation of a
unique residential community, in which the Owners enjoy a qualily iife style as “good neighbors™;

NOW, THEREFORE, Dedlarant hereby declares that all of the Original Property, and, from the
date(s) of respective annexation, all Annexed Properly (collectively, "Properties™} shall be held, sold
conveyed, encumbered, hypothecated, leased, used, octupled and improved subject 1o the pm\;isioné
of this Declaration and i the following prolective covenants, conditions, restrictions, reservations
easements, equitable servitudes, liens and charges, all of which are for the purpose of uniforml);
enhancing and protecting the value, aitractiveness and desirability of the Properties, in furtherance of
a general plan for the protection, maintenance, subdivision, improvement and sale and lease of the
Properiies or any portion thereof. The covenants, conditions, restrictions, reservations, easements, and
equitable servitudes set forth in this Declaration shall run with and burden the Properties and shalf be
binding upon all Persons having or acquiring any right, fitle or interest in the Properties, or any part
thereof, and their heirs, successors and assigns; shall inure to the benefit of every portion of the
Propetties and any interest therein; and shall inure to the benefit of and be binding upon, and may be
enforced by, Declarant, the Association, each Owner and their respective heirs, executors and
administrators, and successive owners and assigns, All Units within this Community shali be used
improved and limited exclusively to single Family residential use. !

ARTICLE 1
DEFINITIONS

Section 1.1 "Act" shall mean Nevada's Uniform Cornimon Interest Ownership Act, set forth
in Chapter 116 of Nevada Revised Stafutes, as the sarme may be amended from fime to time., Except
as otherwise indicated, capitalized terms herein shall have the same meanings ascribed to such terms
fn the Act,

Section 1.2 "Allocated Inferests” shall mean the following interests allocated to each Unit:
a non-exclusive easement of enjoyrment of all Common Elements in the Properties: allocation of
Exclusive Use Areas, if any, pursuant o the Plat and as set forth hereiny; fiability for Assessments pro-
rata for Common Expenses in the Properties (in addition fo any Special Assessments as set forth
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herein); and membership and one vote in the Assodiation, per Unit owned, which membershi
shall be appurienant to the Uit ' ership and vote

Section 1.3 "Annexable Areg” shall mean all or any portion of that reaat 5
in Exhibit "B" attached hereto and incorporated by this raferenci%erefn, all or any pgfﬁgf ggﬁ?mbeﬁ
properly may from #me to ime be made subject to this Declaration pursuant o the provisions 0} "*:5052
15 hereof. At no time shall any portion of the Annexable Area be deemed fo be a part of the
Community or a part of the Properfies until such portion of the Annexable Area hass been duly annexed

hereto pursuant to Article 15 hereof.

Saction 1.4  "Annexed Property” shalt mean any and all portién{s} of the Annexab
from time to time added to the Properties covered by this Declaration, by Recordation of Anngcﬁgce;g
Amendment(s) pursuant to Article 15 hereof.

Section 156 "ARC" shall mean the Architectural Review Cormmiltee created pursuant to
Arficle 8 hereol. : .

Section 1.6 "Arficles” shall mean the Articles of Incorporation of the Association as filed or
to be fitled in the Office of the Nevada Secretary of State, as such Articles may be amended from tme
o fime.

. Section 1.7 "Assessmenis” shall refer coliectively to Annual AsSessments -
applicable Capital Assessments and Special Assessments. » and any

Section 1.8 "Assessment, Annual” shall mean the annual or supplemen 7
each Owner and his or her Unit, represeniing a portion of the Comimon Expe%pses. wr?ghcgggtg SS ?Qiit
in equal periedic (monthly, quarterly, or annually as determined from time fo time by the Board)
installments cormmencing on the Assessment Comimencement Date, by each Owner fo the Assodiation
in the manner and at the firmes and proportions provided herein.

Section 1.9 "Assessment, Capital” shall mean a charge against each Owner and his or her
Unit, representing a portion of the costs fo the Assoclation for installation, construction, or reconstruction
of any lmprovements on any portion of the Common Elements which the Assotiation may from time
{0 tirme authorize, pursuant fo the provisions of this Dedlaration. Such charge shall be tevied among =il
Owners and their Units in the same proportion as Annual Assessments g

Section 110 "Assessmnent, Spedial” shall mean a charge against a parilicy i
or her Unit, directly attributable to, or relmbursable by that (}wi%r, egquai to tph o coé?r; r%}fgzg aig?tges
* Association for comective action performed pursuant to the provisions of this Declaration, or g
reasonable fine or penalty assessed by the Assodiation, plus inferest and other charges on such S’peciai
Assessments as provided for herein.

Section 1.11  "Assessiment Commencement Date" shall mean that date, pursuant ;
6.7 heteof, duly established by the Beard, on which Annual Assessmenis shall m%mence.m Section

Section 1.12  "Association” shall mean HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION, a Nevada non-profit corporation, and ifs successors and assigns
The Association shall be a "Sub-Association” as such term is defined in the Master Declaration. .

Seéﬁoﬁ 1.13 "Associéﬁon Funds" shall mean the acéounts created fo ints
disbursements of ihe Association pursuant {o Arficle 6 hereof. " receipts and



Section 1.14 "Balcony" shall mean a balcony on a Residential Unit, as constructed by
Declarant on certain, but not necessarily all, Units in High Noon. No Owner or persgn other than
Declarant, in iis sole and absolute discretion, shall have any right to construct or ghal construct, a
Balcony. No item whatsoever shall or may be stored on a Balcony. : '

Section 1.15  "Benefidiary” shall mean a Morigagee under a Morfgage or 5 beneficiary under
a Deed of Trust, as the case may be, and the assignees of such morfgagee or berneficiary.

Section 1.16 "Board _or Board of Directors” shall mean the Board of Direclors of the
Association, efected or appointed in accordance with the Bylaws and this Dedlaration. The Board is an
. "Executive Board” as defined by NRS § 116.045. ‘

Section 1,17 "Budget" shall mean a wiitten, iternized estimate of the expenses io be incumed
by the Association in performing its functions under this Dedaration, prepared, and approved pursuant
to the provisions of this Declaration, including, but not limited fo, Secfion 6.4 below.

Section 1.16  "Bvlaws" shall mean the Bylaws of the Associafion, which hé\;e or will be adopted
by the Board, as such Bylaws may be amended from time fo-tims.

Section 1.12¢  "Close of Escrow” shail mean the date on which a deed is Recorded :
a Unit from Dedlarant fo a Purchaser. . conveying

Section 1.20  "Compnon Elements” shall mean all portions of the Properties conveyed to and
owned by the Association, and all Improvements thereon. Subject to the foregoing, Common Elements
may include, without fimitation: private main entryway gates for Properfies; private entryway
monumentation and enfry landscaping areas for the Properties; Private Streets; sidewalks: perimeter
walls, fences; common landscape and greenbelt areas; hardscape and parking areas (’oiher than
Garages), alt water and sewer systems, lines and connections, fromt the boundaries of the Properties
to the boundaries of Units (but not including such intemal ines and connections iocated inside Units): :
pipes, ducts, flues, chutes, conduits, wires, and other utifity systems and installations (other than those
located within a Unit, which outlets shall be a part of the Unif), and healing, ventilation and air
conditioning, as instalied by Declarant or the Association for cormon use (but not including HVAC
which serves a single Unit exclusively). Common Elements shall constitute “Cormmon Elements” with
respect o this Community, as set forth in NRS § 116.017.

. Section 1.21  "Comimon Expenses” shall rean expenditures made by, or financial liabilities
of, the Associafion, fogether with any allocations to reserves, including the actual and esfimated costs
of: maintenarnce, insurance, management, cperafion, repair and replacement of the Common Elements:
painting over or remaving graffiti on Exterior Walls/Fences, pursuant fo Section 915 below'unpaié
Special Assessments, and/or Capital Assessments; the costs of any commonly metered ufilities and
any other commonly metered charges for the Units, and Common Elements (including, but not
necessarily lirmited 10, the reasonably allocated costs of master water supply and master sewage
disposal, if any, and costs of master frash pickup and disposal, if any); costs of rnanagement and
administration of the Association, including, but not firmited to, compensation paid by the Association to
the Manager, accountants, attomeys, consultants, and employees; costs of alf ufilities, landscaping, and
other services .benefiting the Properties; costs of fire, casualty and liabilty insurance, workers®
compensation insurance, and any other insurance covering the Association, Common Eiéments or
Properties, or deemed prudent and necessary by the Board; costs of bonding the Bogrd Ofﬁcérs
Manager, or any other Person handling the funds of the Association; any statutoriis; requiraé
ombudsran fees; taxes paid by the Association {including, but not limited to, any and aj unsegregated
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or "blanket” real properly taxes for ali or any poriions of the Properties);, arounts paid by the
Association for discharge of any lien or encumbrance levied against the Common Elements or
Properties, or deemed prudent and necessary by the Board; costs of any other item or items incurred
by the Association for any reason whatsoever in connection with the Properties, for the benefit of the
Owners; prudent reserves; and any other expenses for which the Association s responsible nursiant
to this Declaration or pursuant to any applicable provigion of NRS Chapter 1168, ] B

VT b

Section 1.22 "Community” shall mean a Common-interest Community, as defined in NRS §
116.021, and a Planned Communily, as defined in NRS § 116.075.

Section 1.23  "County” shall mean Clark County, Nevada,
Seciion 1.24 “Declarant’ shall mean D. R HORTON, INC., a Delaware corporation, and its

successors and any Person(s) to which it shall have assigned any rights hereunder by express writlen
and Recorded assignment (but specifically excluding Purchasers, as defined in NRS §1 18.079).

Section 1.25 "Declarant Confrol Period” shali have the meaning set forth in Section 3.7 below.

Section 1.26  "Dedlaration” shall mean this instrument as it may be amended from fime to fime.
This Declaration is a "Supplemental Declaration™ as such is defined in the Master Declaration.

Section 1.27  "Deed of Trust" shall mean a mortgage or deed of fust, as the case may be.

Section 1.28 “Director” shall mean a duly appointed or elected and current member of the
Board of Directors.

Section 1.29 “"Dweliing” shali mean a Residential Unit, designed and intended for use and
occupancy as a residence by a single Family. .

Section 1.30  "Eligible Holder," shall mean each Beneficiary, insurer and/or guarantor of a first
Mortgage encumbering a Unit, which has filed with the Board a written request for noftification as to
relevant matters as specified in this Declaration.

Section 1.31  "Exdusive Use Areas” shall mean the entryways, andfor parking space(s), if arny.
other than Garages, shown as exclusive use areas on the Plat, and allocated exclusively to individuzal
Unilts, together with such HVAC designed to serve a single Unit, but located outside of the Units
boundaries. Use, maintenance, repair and replacement of Exclusive Use Areas shall be as set forth
in this Declaration. Parking in designated areas shall be limited and govemed pursuant to this
Dedlaration, including, but not limited to, Sections 2.2, 2.17, and 10,18 below.

Section 1.32  "Exterior Wali(s¥Fence(s)" shali mean the exterior only face of Perimeter
Walls/Fences {visible from public streets outside of and generally abutiing the exierior boundary of the

Properties).

Section 1.33  "Family’ shall mean {a) a group of natural persons related to each other by biood
-or legally related to each other by marriage or adoption, or (b} a group of natural persons not all so
related, but who maintain a common household in a Dwelling, all as subject o and in compliance with
all applicable federal and Nevada laws and local health codes and other applicable Ordinances.

Section 1.34 "FHA" shall mean the Federal Housing Administration.



Section 1.35 "FHLMC" shall mean the Federad Home Loan Mortgage Corporation (also known
as The Morigage Corporation) created by Title 1l of the Emergency Home Finance Act of 1970, and any
successors to such corporations.

Section 1.36  "Fiscal Year” shall mean the twelve (12} month fiscal accounting and reporting
pericd of the Assodiation selected from fime fo time by the Board, :

Section 1.37 "ENMA" or "GNMA". FNMA shall mean the Federal National Mortgage
Association, a government-sponsored private corporation established pursuant to Title VI of the
Housing and Urban Development Act of 1868, and any successors o such corporation. GNMA shall
mean the Government National Mortgage Association administered by the United States Department
of Housing and Urban Development, and any successors 1o such association.

Section 1.38 "Garage Component” or “Garage” shall mean a garage, as shown on the Plat
and/for expressly designated by Declarant as a Garage, which is part of a designated Unit. Subject to
Section 2.15 and other provisions of this Declaration and the Plat, the Garage Component shall mean
a 3-dimensional figure (assockaied with a designated Unit), the horizontal and vertical dimernisions of
which are defineated on the Plat. A Garage Component shall not be deemed independently to
constitute a Unit, but shall be a part of and appurtenant fo a Unit as designated by Declarant pursuant
to this Declaration. '

Section 1.38  "Governing Documents” shall mean the Dedaration, Arlicles, Bylaws, Plat, and
the Rules and Regulations, (and, where applicable or required within the context, the Master Assocdiation
- Documents andfor LMA Association Documents) Any irmeconcilable inconsistency among the
Gavemning Documents shall be govemed pursuant fo Section 17.8 and 17.9, below.

_ Section 1.40 "HVAC” shall mean heating, veniilation, and/or air condiioning equipment and
systemns. HVAC, located on easements in Common Elements, which serve one Unit exclusively, shal
constitute Exclusive Use Areas as fo such Unit, pursuant to Sections 2.13 and 2.14, below, -

Section 1.41  “Ideniifving Number”, pursuant to NRS § 116.053, shall mean the number which
identifies & Unit on the Plat.

Section 1.42  “improvement” shall mean any structure or appurtenance thereto of every type
and kind, whether above or below the land surface, ocated in the Properties, including but nof timited
to Triplex Buildings and ofher structures, walkways, sprinider pipes, entty way, parking areas, walls,
parking areas perimeter walls, hardscape, Privale Streets, sidewalks, curbs, guiters, fences, screening
walls, block walls, retaining walls, stairs, landscaping, hardscape features, hedges, windbreaks
plantings, planted trees and shrubs, poles, signs, and so on. ’

Section 1.43  "Living Componernt" shall mean the portion of a Unit other than: (a) Garage
Cormponent, and (b) {if applicable) the Yard Component.

Section 1.44 "LMA _Association” shall mean ARLINGTON RANCH LANDSCAPE
MAINTENANCE ASSOCIATION, a Nevada non-profit corporation, its successors or assigns. The rights
and duties of the LMA Association are as set forth in the LMA Decdlaration.

Section 145 "LMA Association Documents” (sometimes "LMA Goverming Documenits”) shail
mean the LMA Declaration, the LMA Association Articles of Incorporation and Bylaws, and. the LMA
Association Rules (if any).




Section 1.46  "LMA Property” shall mean the common eletnents, if any, owned b
Associafion. LMA Property shall be subject fo and govermned by the L MA Association Docus;;ﬁt:tsl_ MA

Section 1.47 "LMA Declarant" shall mean the declarant under the LMA Declaration.

Section 148  "LMA Dedlaration” shalt mean the Declaration of Covenaints, Conditions and
Restrictions and Reservation of Easements for ARLINGTON RANCH Landscape Maintenance
Association, Recorded by LMA Dedlarant, as the same from time fo time may be amended and/or
restated. '

" Section 149 “Manager” shall mean the Person, if any, whether an employee or independent
contracior, hired as such by the Assodation, acling through the Board, and delegated the authority to
implement certain duties, powers or functions of the Assoclation as provided in this Declaration,

Section 1.50 "Master Association” shall mean the ARLINGTON RANCH NORTH MASTER
ASSOCIATION, a Nevada non-profit corporation, and its successors or assigns. The rights and duties
of the ARLINGTON RANCH NORTH Master Association are as set forth in the ARLINGTON RANCH
NORTH Master Declaration.

Section 1.51  "Master Assodiation Documents” (somefimes "Master G{)Ve,ming Documents”)
shall mean the ARLINGTON RANCH NORTH Master Declaration, the ARLINGTON RANCH NORTH
Master Association Articles of Incorporation and Bylaws, and the ARLINGTON RANCH NORTH Mastor
Association Rules {if any). .

Section 1.52 “Master Association Property” shalt mean the common elements, if any, owned
by the Master Assocdiation. Master Association Property shall be subject to and govemed by g»,e’ Master
Association Documents. .

Section 1.53  "Master Communily” shall mean the ARLINGTON RANCH NORTH Master
Community, subject to the Master Declaration and other Master Association Docurments.,

Section 1.54 Master Declarant” shali mean the declarant under the ARLINGT
NORTH Master Declaration. ON RANCH

Section 1.55 "Master Declaration” shall mean the Master Declaration of Covenants
Conditions and Restrictions and Reservation of Easements for ARLINGTON RANCH NORTH Mas’fer:
Association, Recorded by Master Declarant, as said instrument from time to time may be amended
and/or restated. '

Section 1.56 "Member," "Membership.” "Member” shall mean any Person holdin a
membership in the Association, as provided in this Dedaration. "Membership” shall mean the propegty
voting and other rights and privileges of Members as provided herein, together with the correlative
duties and obligations, including fiability for Assessiments, contained in this Dedlaration and the Arficies

and Bylaws,

Section 1.57 “Module" shall mean and refer to each Module as designated as such on the
Plat. The Module includes alt land and improvements {(whether now or hereafier associated within its
boundaries). Each Module typically includes one each of the Residential Units numbered 1, 2, and 3
as shown on the Plat, including associated Garage Cornponents, and (with respect to Units 2 and 35
Yard Components assaciated therewith.



Section 1.58 "Morigage," "Mortgagee,” "Mortoagor." "Morigage” shall rrnesn any unreleased
mortgage or deed of frust or other similar instrument of Record, given voluntarily by an Owner
encumbering his or her Unit to secure the performance of an obligation or the payrnent of a debt. which
will be released and reconveyed upon the completion of such performance or payment of sucf‘n debt
The term "Deed of Trust" or “Trust Deed” when used herein shall be synomvamous with the teim
"Morigage.” "WMorigage" shail not include any judgrment flen, mechanic's fien, tax Hen, o other simiiariy
nvoluntary lien on or encumbrance of a Unit. The term "Morigagee” shall mean a Person to whom a
Mortgage is made and shall include the beneficlary of a Deed of Trust. "Mortgagor* shall mean a
Person who morigages his or her Unitto another (i.e., the maker of 2 Morigage), and shal indlude the
trustor of @ Deed of Trust. "Trustor" shall be synonymous with the term "Morigagor, and “Beneficiary”
shafl be synonymeus with "Morigagee.” For purposes of this Declaration, "iirst Morigage™ or "first Deed

-of Trust" shall mean a Morlgage or Deed of Trust with first priority over other morigages or deeds of
trust on a Unit in the Properfies and "first Morigagee" or "first Beneficiary” shall mean the holder of a
first Mortgage or Beneficiary under a first Deed of Trust.

Section 1.58 - "Nefice and Hearing™ shall mean written nofice and a hearirig before the Board
at which the Ownér concemed shall have an’ opportunity to be heard in person, or by counse! at
Owner's expense, in the manner further provided in the Bylaws.

Section 1.60 "QOfficer” shall mean a duly elected or appointed and current officer of the
Association,

Section 1.61 "Ordinapce(s)’ shall mean all applicable ordinances and rules of the County
and/or ather applicable government with jurisdiction. ’

Section 1.62 "Original Property” shail mean that real property described on Exhibit "A"
attached herelo and incorporaied by this reference harein, which shall be the inifia) reat properly made
stbject to this Declaration, Immediately upon the Recordation of this Declaration, '

Section 1.63  "Owner" shall mean the Person or Persons, including Dedlarant, holding fee
simple interest of Record fo any Unit. The term "Owner” shall include sellers under execulory confracts
of sale, but shall exclude Morigagees. Purstiant to Article 3 hereof, a vendee under an instaliment land
sale contract shall be deemed an "Owner" hereunder, provided the Board has recaived written
nofification thereof, executed by both vendor and vendee thereunder.

Section 1.64 "Patig” shall mean a covered patio within a Yard Component. No Owner or
Person other than Declarant (in its sole and absolute discretion) shall have any right to construct, or
shall construct, & Patio. ’

Section 1.65  "Perimeter Wall(s)/Fence(s)* shall mean the walls andfor fences iocated
generally around the exterior boundary of the Properties, constructed or fo be constructed by or with
the approval of Declarant.

Section 1.66 "Person” shall mean a natural individual, a corporation, or any other enfity wi
the legai right to hold tifle to real property. - 4 fity Wﬁh‘

Section 1.67  "Plat" shall mean the final plat map of HIGH NOON AT ARLINGTON RANCH
on file in Book 115 of Plats, Page 21, in the Office of the County Recorder, Clark County, Nevada, and
any and all other plat maps of the Communily Recorded by Declarant, as said plat map:s, from time to
firne may be amended or supplemented of Record by Declarant.



Section 1.68  "Private Streets” shall mean all private streets, rights of way, street scapes, and
vehicular ingress and egress easements in the Properties, shown as such on the Plat, which Private
Streets shall be Common Elements. :

Section 1.69 “Properties” shall mean all of the Original Properly described in Exhibit "A"
attached hereto, together with such porfions of the Annexable Area, described in Exhibit "R” herate, ac
may hereafter be annexed from fime to fime thereto pursuant to Article 15 of this Declaration.

Section 1.70  "Purchaser” shall have that meaning as provided in NRS § 116.079.
Section 1.71  "Record,” "Recorded,” “Filed,” or "Recordation” shall mean, with respect fo any

document, the recordation of such document in the official records of the County Recorder of Clark
County, Nevada,

Section 1.72 "Resident” shall mean any Owner, tenant or other person, who s physically
residing in a Unit.. ‘

Section 1.73  "Residential Unit* shall mean a Unit , as set forth in Section 1.79, below.

Section 1.74 "Rules and Regulations” shall mean the rules and regulations, if any, adopted
by the Board pursuant to the Declaration and Bylaws, as such Rules and Regulations from fime to ime
may be amended.

Section 1.75  "Sight Visibility Restriction Areas” shall mean those areas, if any, which are ar
may be located on portions of Common Elements and/or Units, identified on the Plat as “Sight Visibility
Restriction Easerments,” in which the height of landscaping and other sight restricting Improvements
(other than official traffic confrol devices) shall be lirited to the maximum permitted height as may be
set forth on the Plat.

‘ Section 1.76  "Triplex Building” shall mean each residential triplex building, housing the Living
Components and Garage Components of three attached Residential Units within the Properties, as

shown on the Plat,

Section 1.77  "Unit” or “Residential Unit” shall mean that residential portion of this Community
to be separately owned by each Owner (as shown and separately identified as such on the Plat), and
shall include all improvements thereon. As set forth in the Plaf, a Unit shall mean a 3~dimeﬂs’ional
figure: () the horizontal boundaries of which are delineated on the Plat and are intended io terminate
at the exireme outer limits of the Triplex Building envelope and include all roof areas, eaves and
overhangs; and (b} the vertical boundaries of which are delineated on the Plat and are infended to
extend from an indefinite distance below the ground floor finished ficoring elevation to 50.00 feet above
said ground floor finished flooring, except in those areas designaled as Garage Components, which are
detailed on the Plat. Each Residential Unit shall be a separate freehold estate {not owned in common
with the other Owners of Units in the Module or Properties), as separately shown, numbered and
designated in the Plat, Units shall include appurtenant Garage Components, and certain (presently
Units 2 and 3 in each Module), but not all Units shall include Yard Components. Declarant disdoses'
that Declarant has no present intention for any Unit 1in a Module to have any Yard Component, The
boundaries of each Unit are set forth in the Plat, and include the above-described area and all
applicable Improvemenits within such area, which may include, without limitation, bearing walls
columns, fioors, roofs, foundations, foolings, wirdows, central healing and other cenfral services pipes’
ducts, flues, conduits, wires and other ufility Instaliations. ' ’



Section 1.78  “Units That May Be Created” shall mean the fotal "not to exceed” maximum
number of aggregate Units within the Original Property and the Annexable Area (which Declarant has
reserved the right, in its sole discrefion, to create) (i.e., 342 Units), subject to Sexction 14.1{h) below.
Such number shall not be increased without written consent of the Master Declasrant. -

Section 1.78  "VA" shall mean the Uniled Slates Depariment of Velerans Affairs,

Section 1.80 "Yard Component" shall mean (typically with respect fo Uinits 2 and 3 in each
Module) a 3-dimensional figure lying outside of and contiguous to the Triplex Bulldling in a Module, the
verfical boundaties of each are idenfical fo the Module, and the horizontal boundaries of which are as

-set forth on the Plat. Dedlarant does not presently intend fo construct any Yard Cornponent with respect
to Unit 1 in any Module. .

Any capitalized term not separately defined in this Declaration shall have the meaning ascribed
thereto in applicable provision of NRS Chapter 116. '

: ARTICLE 2
OWNERS' PROPERTY RIGHTS; EASEMENTS

Section 2.1 Ownership of Unit; Owners’ Easements of Enjoyrment. Title to each Unit In the
Properties shall be conveyed in fee fo an Gwner. Ownership of each Unit within the Properties shall
include {a) a Residential Unit, (b} one Membership in the Association, and (c) any easements
appurtenant to such Unit over the Comrmon Elements as described in this Declaration, the Plat, and/or
in the deed to the Unit. Each Owner shall have a non-exclusive right and easerment of ingress and
egress and of use and enjoyment in, to and over the Common Elernents, including, but nof limited to
Private Streets, which easement shali be appurtenant io and shalf pass with tifle to the Owner's Unit.
subject to the following: !

(2} the right of the Association to reasonably fimit the number of guests and tenants
art Owner or his or her fenant may authorize o use the Common Elements;

B (&) the right of the Assodiation to establish uniform Rules and Regulations regarding
use, maintenance and/or upkeep of the Common Elements and fo amend same from time to time (such
Rules and Regulations may be amended upon a majority vote of the Board), provided that such Rules
and Regulations shall not imeconcilably conflict with this Dedaration or the other Governing Decuments;

{¢)  the right of the Assodlation in accordance with the Declaration, Articles and
Bylaws, with the vote of at least two-thirds (2/3) of the voling power of the Assodiation and a majority
of the voting power of the Board, fo borrow money for the purpose of improving or adding fo the
Common Elements, and, in aid thereof, and subject further to the Morigages protection provisions of
Article 13 of this Declaration, o morigage, pledge, deed in trust, or hypothecate any or all of its resi or
personal property as security for money borrowed or debts incurred, provided that the rights of such
Mortgagee shall be suberdinated fo the rights of the Gwners;

{d) . subject to any and all applicable provisions of the Master Declaration, and
subject further fo the voting and approval requirements set forth in Subsection 2.1(c) above, and the
provisions of Article 13 of this Declaration, the right of the Association to dedicate, release. alienate
transfer or grant easements, ficenses, permits and rights of way in all or any portion of the Gommon
Elements to any public agency, authority, utility or other Person for such purposes and subject fo such
contlifions as rmay be agreed o by the Members;
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{(e) . subject to the provisions of Article 14 hereof, the right of Dexclarant and ifs sales
agents, representatives and prospective Purchasers, o the non-exclusive use of the Common
Elements, without cost, for aceess, ingress, egress, use and enjoyment, in order to show and dispose
of the Properties and/or any other development(s), unfil the last Close of Escronw for the marketing
and/or sale of a Urit in the Properties or such ofher development(s); provided, however, that such usg
shall not unreasonably interfere with the rights of enjoyment of the other Owners as pa:ovided herein,

0 the other sasements, and rights and reservations of Declarant as set fordh |
Article 14 and elsewhere in this Declaration; - thin

(@) the right of the Association (by action of the Board) to reconsiruct, replace or
refinish any Improvement or portion thereof upon the Commen Elements in accordance with the original
design, finish or standard of construction of such improvement, or of the general improvements within
the Properties, as the case may be; and if not materially in accordance with such original design, finish
or standard of construction, only with the vote or written consent of Qwners holding seventy-five p,e:rcent
(75%) of the voting power of the Association, and the vote or written consent of & majority of the voting
power of the Board, and the approval of a majority of the Eligible Holders;

(hy  the right of the Assodiation, acling through the Board, (o replace destroyed trees
or other vegetation and fo plant frees, shrubs and other ground cover upon any portion of the Common
Elements; .

B the right of the Assotiation, acting through the Board, to place and maintain
upon the Common Elements such signs as the Board reasonably may deem appropriate for the
identification, marketing, advertisement, sale, use andfor regulation of the Properties or any other
project of Declarant;

(i the right of the Association, acting through the Board, fo reasonably restrict
access fo and use of portions of the Common Elements; ‘

{k)  the right of the Association, acting through the Board, fo reasonably suspend
voling rights and to impose fines as Special Assessments, and to suspend the right of an Owner andfor
Resident o use Common Elements, for nonpayment of any Assessment levied by the Assodiation
against the Owner's Unit, or if an Owner or Resident is otherwise in breach of obligations imposed
under the Governing Documents;

) the obligation of all Owners to observe "quiet hours” in the Comimon Elements
during the hours of 10:00 p.m. until 7:00 a.m. {or such cther hours as shall be reasonably establjshed
from time to time by the Board in advance) during which "quiet hours,” loud music, loud tafking
shouting, and other loud noises shall not be permitted (whether inside or outside a Living Component’
Garage Component, and/or Yard Component, or on Common Elements); '

(my  the right of all Owners to similarly use and enjoy the Common Blements subject
- {o the Governing Documents; ,

(n) the exclusive rights of individual Units (and the Owners thereof) with regard to
Lirnited Common Elements, as set forth in this Declaration; _

: {0) the obligations and covenanits of Owners as set forth in Arfice 9 and elsewhere
in this Declaration; ‘
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{p) the use restrictions set forth in Addicle 10 and elsewhere in this Dedlaration;

() the easements reserved in this Dedaration, including, but not nécessarily limited
fo, the easements reserved in various seclions of this Article 2, andfor any other provision of this
Dedaration; and '

{r the restrictions, prohibitions, limitations, and/or reservations set forth in this
Declaration. :

Section 2.2 Easements for Parking. Subject to the use restrictions set forth in Article 10
below, the Association, through the Board, is hereby empowered to establish “parking” and/or "no
parking” areas within ihe Common Elements, to accommodate ordinary and reasonable guest parking
and fo establish Rules and Regulations goveming stch parking and to reasonably enforce such paﬁdné
limitations and rules (by all means which would be lawful for such enforcement on public streets)
including the removal of any violating vehicle by those so empowered, at the expense of the Owner of
ihe violating vehicle. If any temporary guest or recreational parking is permitted within the Cormimen
Elements, such parking shall be permitted only within any spaces and areas cearly marked for such
pumpose. Without limiting the foregoing, no vehicle may be parked in the same Assodiation parking
space for more than two consecufive days, and no Assaciation parking space may be used for any
siorage purpose whatsoever.

Section 2.3 Easements for Vehicdlar and Pedestrian Traffic. In addition to the general
easements for use of the Common Elements reserved hierein, there are hereby reserved 1o Declarant
and alt future Owners, and each of thelr respective agents, employees, guests, invitees and successors
non-exclusive, appurtenant easements for vehicular and pedestrian fraffic over the private main entr}l!
gate area and all Private Streets and common walkways within the Properties, subject o the patking
provisions set forth in Section 2.2, above, and the use restictions set forth in Articie 10, below,

Section 24 Easement Right of Beclarant Incident fo Construction, Marketing and/or Sales

Activities. An easement is hereby reserved by and granted to Declarant, fts sucoessors and assigns
and their respective officers, managers, employees, agenis, confraciors, sales représen’catives'
prospecfive purchasers of Units, guests, and other invitees, for access, ingress, and egress over, in,
upon, under, and across the Properties, including Commen Elements, including but nof limited to the
right to store materials thereon and to make such other use thereof as may be reasonably necessary
or incidental to Declarant's use development, advertising, marketing and/or sales related 1o the
Properties, or any portions thereof, or any other project of Declarant; provided, however, that no such
rights or easements shall be exercised by Declarant in such a manner as {o interfere urreasonably with
the oceupancy, use, enjoyment, or access by any Qwner, his Family, guests, or invitees, to or of that
Owmer's Unit, or the Common Elements. The sasement created pursuant o this Section 24 is subject
fo the fime fimit set forth in Section 14.1(a) hereof. Without imiting the generality of the foregoing, until
such time as the Close of Escrow of the last Unit in the Properlies, Declarant reserves the right to
confrol any and all entry gate(s) to the Properties, and neither the Associafion nor any one or more of
the Owners shall at any time or in any way, without the prior written approval of Declarant in its
discrefion, cause any entry gate in the Properties 1o be closed during Declarant's marketing or sales
hours (including on weekends and holidays), or shall in any other way impede, hinder, obstruct, or
interfere with Declarant’s marketing, sales, and/or construchion activities.

Section25  Easements for Public Service Use. In addifion to the foregoing easerments over
the Common Elements, there shall be and Declarant hereby reserves and covenants for itself and all
future Owners within the Properties, easements for: (a) placement, use, maintenance and/or

12



replacement of any fire hydrants on portions of Common Elements, and other purposes regularly or
nomally refated thereto; and (b) local govermmental, state, and federal public services, including but not
fimited to, the right of postal, law enforcement, and fire protection services and their respective
employees and agents, to enter upon any part of the Common Elerments or any Unit, for the purpose
of canying out their official duties.

Section 26  Easements for Water, Sewage, Utiity and Irrigation Purposes, in addition to the
foregoing easements, there shafl be and Declarant hereby reserves and covenants for jtself. the
Association, and all future Owners within the Properties, easements reasonably upon, over and ac;mss
Comimon Elernents and portion of Units, for installation, maintenance, repair and/or replacement of
public and private utilities, eleclric power, telephone, cable television, water, sewer, and gas lines and
appurtenances (including but not fimited to, the right of any public or private ulilty or mutual water and/or
sewage district, of ingress or egress over the Common Elements and portions of Units; and easements
for purposes of reading and maintaining meters, and using and maintaining any fire hydrants Iocated
on the Properties). There is hereby created a blanket easement in favor of Declarant and the
Association upon, across, over, and under ali Units and the Common Elements, for the installation
replacement, repair, and maintenance of utilities (including, but not fimited to, water, sewer gas’
telephone, electricity, "smart” data cabling, if any, and master and cable television sys’tams if'any}’
provided that said easement shalt not extend beyond, across, over, or under any struchire located on
any Unit. By virtue of this easement, it shall be expressly permissible o erect and maintain the
necessary faciliies, equipment and appurtenances in the Properties and to install, repair, and maintain
water, sewer and gas pipes, electric, telephone and television wires, circuits, condujts and meters
Notwithstanding anything to the contrary contained in this Section, no sewer, electric, water or gas !ineé
or other ufilities or service lines may be installed or relocated within the Properties untll the Close of
Escrow of the last Unit in the Properties, except as approved by Dedlarant, This easement shall in no
way affect any cther Recorded easements in the Properties. There is also hereby reserved to Dedlarant
during such period the non-exclusive right and power to grant such specific easements as may be
necessary in the sole discretion of Declarant in connection with the arderty development of any properly
in the Properties. Any damage to a Unit resuiting from the exercise of the easements described in this
Section shall promplly be repaired by, and at the expense of, the Person exercising the easement. The
exercise of these easemenis shall nol extend to pemitting entry into the structures on any Unit, nor
shall it unreasonably infetfere with the use of any Unitand, except in an emergency, eniry onio any'UnEt
shall be made only after reasonable notice to the Owner or occupant thereof. Declarant further
reserves and covenants for itself and the Association, and their respective agents, employees and
contractors, easements over the Common Elements and all Units, for the control, instaliation
maintenance, repair and replacement of water andfor sewage lines and systems for watering or
imgation of any landscaping on, andfor sewage disposai from or refated to Common Elements. In the
event that any ufility exceeds the scope of this or any other easement reserved in this Declaration and
causes damage fo property, the Owner of such property shall pursue any resultant caim agains:t the
offending utility, and not against Declarant or the Association, Without fimiting the foregoing, each
Owner acknowledges that there will be only one sewer lateral servicing each three attached Residential
Units, arid that the backflow preventor and sewer cleanout for all of the Residential Units in a Triplex
Building may be located in the Garage of one of the Residential Units. In the event that such hacifiow
preventor or sewer cleanout is so located, the Owner of such Garage shall provide the Owners and/or
Residents of the other two Units in the Module with reasonable rights and access within such Garage
as may be necessary to reasonably use and maintain and repair such devices. In the event
"emergency” access io or over a Garage is reasonably necessary, and the Owner ¢f the Garage cannot
reasonably be contacted, the Association shali have an easernent over and upon such Garage, o

reasonably remediate such “emergency” condition. : -
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Section2.7  Additional Reservation of Easements. Declarant hereby exxpressly reserves for
the benefit of each Owner and his or her Unit, reciprocal, non-exdiusive easements over the adjoining
Unilt{s), for the support, control, maintenance and repair of the Owner's Unit aned the ufilities serving
such Unit. Dedlarant further expressly reserves, for the benefit of all of the real properiy in the
Properties, and for the benefit of all of the Units, the Association and the Owners recinrocal. fion-
exciusive easements over all Units and the Common Elements, %or the conlrol, instsillation, ﬁ“ﬁ’mie:*. AriCe
and repair of ufility services and drainage faciiities serving any portion of the Properties (which may be
located on pottions of Units), for drainage of waler resulting from the nomal use thereof or of
neighboring Units andfor Cormmon Elements, Tor the inspection, painfing, any reduired customer service
work and/or maintenance and/or repair of those Exclusive Use Areas for which the Association is
expressly responsible pursuant fo this Declaration, and for painting, mairtenance aind repair of any Unit
or portion thereof, pursuant to the Declaration. In the event that any utility or third Person exceeds the
scope of any easement pertaining to the Properties, and thereby causes bodily injury or damage to
property, the injured or affected Owner or Resident shall pursue any and all resultant daims against the
offending utllity or third Person, and not against Declarant or the Assodiation. In the event of any minor
.encroachment of a Unit (including Yard Component, If applicable) upon the Commion Elements (or vice
versa), of other Unit, as a result of initial construction, or as a resuit of reconstruction, repair, shifting
setiernent or movernent of any portion of the Properties, a valid easement for minor encroachment am:,{
for the maintenance of the same shall exist, so long as the minor encroachment exists, Declarant and
each Owner of a Unit, shall have an easement appurtenant to such Unit over the Unit fine to and over
the adjacent Unit and/or adjacent Common Elements, for the purposes of accommadating any natural
movement or seiting of any Unit, any encroachmerd of any Unil due to minor engineering or
construction varances, and any encroachment of eaves, roof overhangs, patio walls and architectural
features comprising parts of the original construction of any Unit. Declarant further reserves {a)anon-
exclusive easement on and/or over the Properties, and all portions thereof (including Cornmon Elements
and Units), for the benefit of Declarant and its agents and/or contractors, for any inspections angd/er
required repairs, and (b} a non-exclusive ezsement on and/or over the Properties, and afl portions
thereof (including Common Elements and Units), for the benefit (but not the obligation) of Declarant
the Association, and their respective agents, contractors, andfor any other authorized party, for thé

maintenance andfor repair of any and all landscaping and/or other Improvements focated oh the
Common Elements arndfor Units. :

Section 2.8 Encroachments. The physical boundaries of an existing Unit {(including Yard
Component, if applicable), or of a Unit reconstructed in substantial accordance with the original plans
thereof, shall be conclusively presumed to be its boundaries rather than any metes and bounds
expressed in the Plat or in an instrument conveying, granting or fransferring a Unit, regardless of seftling
or lateral movement and regardiess of minor variances between boundaries shown on the Plat or
reflected in the instrument of grant; assigniment or conveyance and the actual boundaries existing from
time to time.

Section 2.9 Easement Dala. The Recording dala for afl easements and ficenses reserved
pursuant to the terms of this Declaration is the sarne as the Recording data for this Declaration. The
Recording data for any and all easements and licenses shown on and created by the Plat is the same
as the Recording data for the Plat.

 Section 210 Owners' Right of Ingress and Egress. Each Owner shall have an unrestricted
right of ingress and egress to his, Unit reasonably over and across the Common Elements, which right
. shall be appurtenant to the Unit, and shall pass with any transfer of fitle o the Unit.

Section 2.11  No Transfer of Inlerest in Common Elements. No Owner shali be entitlied to sell
lease, encumber, or otherwise convey {(whether voluniarily or involuntarily) his interest in any of the
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Cormnmen Elements, or In any part of the component inferests which comprise his Unit except in
conjunction with a conveyance of his Unit. No transfer of Common Elements, or any interest therein
shalf deprive any Unit of its rights of access. Any attempted or purported transaction in violation of this
provision shall be void and of no effect. :

Section 2,12  Qwnership of Common Elements  Tille to the Private Streets and cther
Common Elements shall be conveyed to and held by the Association; provided that each Owner b}'r
virtue of Membership in the Association, shall be entitled to non-exclusive use and enjoyment of the
Private Streets and other Common Elementis, subject to the Governing Documents. The Assoctation
shall own the Common Elements. Except as otherwise limited in this Declaration, each Owner shall
have the right to use the Cormmon Elements for all purposes incident to the use and occupancy of his
Unit as a place of residence, and such other incidenial uses permitied by this Declaration. without
hindering or encroaching upon the lawful rights of the other Owners, which right shall be app’urtenant
to and run with the Unit.

Sechion 2.13  Exclusive Use Areas. Each Owner of a Unit shall have an exdlusive easement
for the use of the entry designed for the sole use of said Unit, as an Exclusive Use Area, appurtenant
to the Unit. The foregoing easerments shall not enfitle an Owner fo construct anything or to change any
structurat part of the easernent area. Certain HYAC serving one Unit exclusively are also Exclusive Use
Areas, as set forth in Section 2.14 below.

Section 2.14 HVAC. Easements are hereby reserved for the benefil of each Unit, Declarant,
and the Assodiation, for the purpose of maintenance, repair and replacement of any heating, ventilation
and/or &ir condiioning and/or healing equipment and systems ("HVAC") located in th:a (;‘..;m"nfmnr
Elernents: provided, however, that no HVAC shall be placed in any part of the Comimon Elements other
than its original location as instalied by Dedlarant, unless the approval of the Board is first obfained
Notwithstanding the foregoing or any other provision in this Declaration, any HVAC which is physica!h}
located within the Cornmon Elements, but which serves an individual Unit exclusively, shall constifute
an Exdlusive Use Area as to the Unit exclusively served by such HVAC, and the Owner of the Unit (and
not the Association) shall have the duty, at the Owner's cost, fo maintain, repair and replace, as
reasonably necessary, the HVAC serving the Unit, subject to the original appearance and cond{ﬁon
thereof as originally installed by Declarant, subject fo ordinary wear and tear. Notwithstanding the
foregoing, concrete pads underneath HVAC shall not constitute part of HVAC, but shali be deerned to

be Common Elements.

Section 2.15  Garages. Declarant shall convey fee title to Garages, as part of Residential
Urits 1o which appurtenant, to Owners, provided that each such Garage shall be deemed io be
appurtenant to the designated Unit, and shall not be deemed to independently constitute a Unit. The
boundaries and dimensions of a Garage Component shall be as set forth in the Plat, and are sﬁbject
to the boundaries and dimensions of the staircase (if applicable) and ofher portions of the adjoining
Residential Unit; provided that maintenance and repair obligations refated thetefo shall be as set forth
in Section 8.3(=), below. Upon conveyance of a Garage by Dedarant to a Purchaser in fee, the Garage
shall be deemed forever after to be an inseparable part of the Unif fo which appurtenant, ' In no event
shali the Garage thereafter be conveyed, encumbered, or released from any lien except in conjunction
with, and as an integral part of, the conveyance, encumbrance, or release of said Unit. Any purported
conveyance, encumbrance, or release of a Garage, separate from the enfire Unit, shall be void and of
no effect. Each Owner of a Garage Component shall have an easement over the walls and celling of
the neighboring Residential Unit 1 adjacent to such Garage Component for the purpose of attaching
screws, fasteners, fixtures, shelves, cabinets and garage door openers fo the walls and ceilings of the
Garage Component, and shall have an easement over portions of the adjoining Residential Unit for
purposes of reagonable access to and maintenance and repair of electrical, sewer, and other utility bnes
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servicing such Garage Component. Without limiting the foregoing, each Owner of a Residential Unit
shall have an easement over the adjoining Garage Component for purposes of reascnable access o
and maintenance and repair of the staircase or upstairs area, or electrical, sewer, @nd other utility fines

and sewer cleanouis, servicing or related to such Residential Unit. Addifionally, ezach Owner of a Unit
2 andfor Unit 3 within & Triplex Building shall have an easement over the portions of Unit 1 immediatel
surrounding the Garage Component in Unit 2 andfor Unit 3, for reasonable 1asage thereof. The
easement rights set forth in this Section are subject to the restrictions set forth in Article 10 {including,

LU

but not imited to, restrictions pertaining o "nolse”, “nuisance”, and *vibrations™).

Section 2.16  Driveway Areas. No parking shall be permified in any driveway ares {provided
that temporary loading and unioading may be permitted on an occasional basis), unless specifically
approved in advance and in writing by the Board, and then subject to: (a) Section "10.18 below, (b} any
limitations or prohibitions imposed by Declarant in its sole discretion pursuant o Section 14.1 below
andfor (¢) the Rules and Regulations. Neither Declarant nor the Association (nor any officer, managef’
agent, or employee respectively thereof) shall be liable for damage to or theft of any vehicle or ans;
contents thereof, '

Section 217 Cable Television. Each Owner, by acceplance of & deed to his Unit
acknowledges and agrees that, in the event Declarant has pre-wired and installed a complete cable
television system ("CATV") within the Unit (including, but not limited fo, cable televdsion outlets for the
Unit), such CATV system and &l components as so installed, shall not constitute the property of the
Owner, but shall be the sole property of Declarant or Master Declarant (or, at their option, of a cable
company selected thereby), and there shall be, and hereby is, reserved a non-exclusive easement in
gross on, over, under or across the Unit for purposes of installation and maintenance of such cable
television equipment, for the benefit of Declarant, Master Declarant, or such other cable company as
may be selected respectively thereby. Without limiting the foregoing, Declarant or the Association may
but are in no way obligated fo, provide a master antenna or cable television antenna for use of all or
some Owners, and, in such event, Declarant may grant easements for maintenance of any such rmaster
or cable felevision service.

Section 218  Waiver of Use. No Owner may exempt himself from personal liability for
assessments duly levied by the Association, nor release the Unit or other property owned by said Owner
from the liens and charges hereof, by walver of the use and enjoyment of the Cornimon Flements, or
any faciliies respectively thereon, or by abandonment of his Unit or any other properiy in the Pmperﬁ'es_

Section 2.19  Alferation of Units. Declarant reserves the right to change the interior design
and armangement of any Unit and to alter the boundaries between Units {(including Garage Components
and/or Yard Components, if applicable), so long as Declarant owns the Units (or Garage Component
or Yard Component) so alfered. ' No such change shall increase the number of Units nor alter the
boundaries of the Common Elements.

Section 2.20 Taxes. Each Owner shall execute such instruments and take such action as
may reasonably be specified by the Association to obtain separate real estate tax assessment of each
Unit. If any taxes or similar assessments of any Owner may, in the opinion of the Assaciation, become
a lien on the Common Elements, or any part thereof, they may be paid by the Associafion as a
Common Expense or paid by the Association and levied against such Owner as a Special Assessment.

. Section 2.21 Additional Provisions for Benefit of Handicapped Persons. To the extent
required by applicable law, provisions of the Governing Documents; and policies, practices, and .
services, shall be reasonably accommodated o afford handicapped Residents with equal opportunity
to use and enjoy their Dwellings. Pursuant to the foregoing, Declarant may cause fo be instalied certain
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handrails or other accommodations for the benefk of handicapped Residents, on or within areas
appurtenant or proximate fo certain Units, or other areas of the Properfies, as may be deemed by
Declarant to be reasonably necessary. Handrails in porfions of driveway areas or other areas which
pertain fo certain designated Units shall be Exclusive Use Areas appurtenant to such Units. To the
extent required by applicable law, the Association shall reasonably accommodate handicapped
Residents, fo afford such Residents equal cppertunity to use and enjoy thelr Dwellings, and the
Association shall permit handicapped Residents to make reasonable modifications fo their living areas
which are necessary io enable thern to have full enjoyment of the premises. The Association shall
comply with all applicable laws prohiblting discrimination against any person in the provision of services
or faciliies in connection with a Dwelling because of a handicap of such person. In the everit of
ireconcilable conflict between applicable law and any provision of the Governing Documents

applicable law shall prevail, and the Association shall not adhere to or enforce any provision of the
Goveming Documents which ireconcilably contravenes applicable law. Installation by Declarant of
handrails in driveway areas (or installation by Declarant of other devices 1o reasonably accormmodate
handicapped Residents in other areas of the Properifies) shall raise absolutely no inference that such
devices are in any regard "standard” or that they will or may be instalied with respect to all or any other
Units or all or any other areas of the Properties.

-Section 222 Avigation Easements. Declarant hereby reserves, for #self, and/or for the
Association, for the Master Declarant, and/or for the Master Association, the unilateral right to grant
avigation easements over Common Elements, to applicable govemmental entity or endities with
jurisdiction; and each Owner hereby covenants o sign such docurnents and perform such acts as may
be reasonably required to effectuate the foregoing. '

Section 2.23  Hose Bib Spaces. Certain parking spaces ("Hose Bib Spaces”) are or may be
located within or nearby High Noon and/or the neighboring communities of First Light and/or Twilight,
and are intended for use by all Residents within the Master Cormmunity in connection with washing of
their vehicles at Hose Bib Spaces located within the Master Associafion. Such Hose Bib Spaces are
intended for use and enjoyment by all Residents of the ARLINGTON RANCH NORTH Master
Community, and all Residents of the Master Community shall have an easement of reasonable access
to and from, and use and enjoyment of, such Hose Bib Spaces for their intended purpose.

Section 2.24 Master Metered Water. Water (andfor sewage) for Common Elements and
Units (including, but not limited to, Limited Cormponents and Yard Components) at High Noon shall or
may be master metered at the Master Community level, and master water (and/or master sewage, if
applicable} allocated to Units within High Noon and the adjacent cormmunity of First Light. Periodic
water (and or sewage) costs allocable fo each Unit shall be paid by the Owner of said Unit, regardiess
of leved or period of occupancy {or vacancy) and regardless of whether or not the Unit has an
appurtenant Yard Component.

Section 225 Prohibition of Ownership of Mulfiple Units Within _a Triplex Buiiding.
Notwithstanding any other provision herein, to the maximum extent allowed by appiicable law, the
following provisions of this Section 2.25 shalt apply and be enforced. Ownership and/or ocoupancy by
the same Person or such Owner and any Family member of more than one Unit within the same Triplex
Building shiall be strictly prohibited, In the event the same Person or Family should be found to own
and/or occupy more than one Unit within the same Triplex Building, then such Person or Family shall
be required to immediately divest ownership andfor terminate occupancy of such exira Unit(s) so that
such Person and Family shall own and/or occupy no more than one Unit per Triplex Building. A Person
or Family violating this Section 2 25 shall submit to the jurisdiction of a Court of competent jurisdiction
and shall not oppose any application by the Association or Declarant for a temporary restraining order’
prefiminary injunction, and/or permanent injunction, to enforee this Section 2.25, andior o prohibit an};
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violation hereof, and such Person andfor Family shall pay all related attorneys’ fees and costs of the
Assodiation andfor Dedarant incurred in connection with enforcement of this Section 2.25.

' ARTICLE 3
HIGH NOON AT ARLINGTON RANCH HOMEOWNERS ASS50CIATION

Section 3.1 . Oraanization of Association. The Association is, or shall be, by not later than
the date the first Unit is conveyed to a Purchaser, incorporated under the name of HIGH NOON AT
ARLINGTON RANCH HOMEOWNERS ASSOCIATION, or similar name, as a non-profit corporation,
pursuant to NRS Chapter 82. Upon dissolution of the Association, the assets of the Association shall
be disposed of as set forth in the Goveming Documents, and in compliance with applicable Nevada law.

Section 3.2  Duties, Powers and Rights. Dufles, powers and rights of the Association are
those set forth in this Declaration, the Articles and Bylaws, together with its general and implied powers
as a non-profit corporation, generally fo do any and all things that a corporation organized under the
laws of the State of Nevada may lawfully do which are necessary or proper, in oparating for the peace,
health, comfort, safety and general welfare of its Members, including any applicable powers set forth
in NRS § 116.3102, subject only to the limitations upon the exercise of such powers as are expressly -
set forth in the Governing Documents, or in any applicable provision of NRS Chapter 116. The
Association shall make available for inspection at ifs office by any prospective purchaser of a Unit, any
Owner, and any Eligible Holders, during regular business hours and upon reasonable advance nofice,
current copies of the Governing Documents and all other books, records, and financial staterments of
the Association,

Section 3.3 Membership. Each Owner (including Declarant, by virtue of owning file to any
Unit}, upon acquiring title to a Uni, shall automatically become a Member of the Association, and shall
remain a Member untll such fime as his or her ownership of the Unit ceases, af which time, his or her
membership in the Association shell automatically cease. Membership shalf not be assignable, except
to the Person to whom fifle o the Unit has been transferred, and each Membership shall be appurtenant
to, and may not be separated from, fee ownership of the Unit. Ownership of such Unit shall be the sole
qualification for Membership, and shali be subject to the Goverming Documents. _

Seciion 3.4  Transfer of Membership. Fhe Membership held by any Owner shall not be
transferred, pledged or alienated in any way, except upon the sale or encumbrance of such Owner's
Unit, and then only to the purchaser or Morigagee of such Unit. Any atempt to make a prohibited
fransfer is void, and will not be reflected upon the books and records of the Association. An Owner who
has soid his or her Unit to a contract purchaser under an agresment to purchase shail be enfitied to
delegate to such contract purchaser said Owner's Membership rights. Such delegation shall be in
writing and shall be delivered to the Board before such confract purchaser may vote. However, the
contract seller shalt rernain fiable for all charges and Assessrments atiibutable to his or her Unit until fee
title to the Unit sold is transferred. If any Owner should fail or refuse to transfer his or her Membership
to the purchaser of such Unit upon transfer of fee title thereto, the Board shall have the right fo record
the transfer upon the books of the Assoclation. Until evidence of such transfer (which may, but need
not necessarily be, a copy of the Recorded deed of fransfer) first has been presented to the reasonable
satisfaction of the Board, the purchaser shall not be enfiied fo vofe at meefings of the Association,
unless the purchaser shall have a valid proxy from the seller of said Unit, pursuant to Section 4.8, below.
The Association may levy a reasonable fransfer fee against a new Owner and his or her Unit (which fee
shall be added 1o the Annual Assessment chargeabie to such new Owner) o reimburse the Association
for the administrative cost of transfendng the Membership fo the new Owner on the records of the
Association. The new Owner shall, if requested by the Board or Manager, timely attend an orientation
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to the Community and the Properties, conducted by an Assoclation Officer or thes Manager, and will be
required to pay @ny costs relafed {o obtaining entry gate keys and/or remote coanirols i n'oi abtained
from the prior Qwner at Close of Escrow. ’ ©

Secion3.5  Atficles and Bvlaws. The purposes and powers of the AsSsaciation and the sokis
and cbiigations with respect to Owners as Members of the Assodiation set forth I this Deciaration ,3;;.
and shall be amplified by provisions of the Articles and Bylaws, including any reas-onable provisions mﬁ}“:
respect to corpofate matters; but in the event that any such provisions may be, at apy ime, inconsistent
with any provisidns of this Declaration, the provisions of this Dedlaration shafl govesm The,Byiaws shall

orovide:

{a) the number of Direclors {subject to Section 3.6 belowd and the titles of the
Officers;

)  forelection by the Board of an Assodiation president, freasurer
any ofther Officars spedified by the Bylaws; ure, secretary and

o) the qualifications, powers and dulies, terms of office and mnanner of -
removing Directors and Officers, and filling vacancies; ¥ of electing and

{d) which, if any, respeciive powers the Board or Officers gy ¢
Persons or to aManager; y delegate fo other

{e) which of the Officers may prepare, execule, certify and r'eenrd
the Declaration pn behalf of the Association; amendments fo

i procedural rules far conducting meetings of the Association; and
{g) a method for amending the Bylaws.
Section 3.6  Board of Directors,

{a)  The affairs of the Association shall be managed by & Board of three (3)
Directors, afl of whom {other than Directors appointed by Dedlarant pursuant to Section 3.7 below) must
be Members ofithe Assodiation. In accordance with the provisions of Section 3.7 below upon the
formation of the iAssociation, Declarant shall appoint the Board. The Board may act in alf instances on
behalf of the Asiociation, except as otherwise maly be provided in the Governing Dacuments or an
applicable provigion of NRS Chapter 1186 or other applicable law. The Directors, in the performance 0};
their duties, are fiduciaries, and are required to exercise the ordinary and reasonable care of directors
of a corporation, subject to the business-judgment rule. Noiwithstanding the foregoing, the Board ma
not act on behalf of the Assaciation to amend the Dedlaration, to ferminale the COmm,unity or to elec)t,
Directors or determine their qualificaions, powers and duties or terms of office, provided that the Board
may fill vacancies in the Board for the unexpired portion of any term. Notwithstanding any provision of
this Declaration or the Bylaws fo the conirary, the Owners, by a two-thirds vote of 4l persons present
and entitied to vote at any meeting of the Gwners at which a quorum is present, may remove an
Director with or without catsse, ofher than a Director appointed by Declarant. If a Direstor is sued for
labliity for actions undertaken In his or her role as a Director, the Association shall indemnify him for his
losses or claims; and shall undertake all costs of defense, unless and uniil it is proven that the Director
acted with willfuf or wanton misfeasance or with gross negligence. After such proof, the Assodiation is
no longer fiablei for the costs. of defense, and may recover, from the Director who so acted, costs
already expended. Directors are not personally fiable to the victims of crimes occurring within the
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Properties. Puritive darmages may not be recovered against Declarant or the Association, subject to
applicable Nevada law. An officer, employee, agent or director of a corporate Owner, 3 frustee or
designated bengficiary of a trust that owns a Unit, a partner of a partnership that owns a Unit. or g
fiduciary of an estate that owns a Unit, may be an Ofificer or Director. In every event where the pérson
serving or offering to serve as an Officer or Direclor is not a record Owner, he shall file proof of anthority
in the records of the Associetion. No Diractor shall be entitled to delegate his or her vote on the Board
as a Director, tp any other Director or any other Person; and any such atiemnpted delegation of::";
Director's vote ghall be void. Each Director shall serve in office until the appointrment (or election, as

applicablie) of his or her successor,

by  The term of office of a Director shall not exceed two (2) years. A Director may
be elected to sutceed himself or herself. Following the Dedlarant Confrol Period, elections for Directors
(whose ferms are expiring) must be held at the Annual Meeting, as set forth in Section 4.3 below.

(¢) A quorum is deemed present throughout any Board meeting if Directors enfitied
to cast fifty percent (50%) of the voles on that Bo&ird are present at the beginning of the meeting.

Section 3.7 - Declarant's Control of Board. During the perfod of Dedlarant's control
("Declarant Controt Period”), as set forth below, Declarant at any time, with or without cause may
remove or replace any Director appointed by Declarant. Directors appointed by Declarant need i;ot be
Owners. Declatant shall have the right to appoint and remove the Directors, subject to the following
limitations:

. (@) Not later than sixly (60) days after conveyance from Declarant to Purchasers
of twenty-five parcent (25%) of the Units That May Be Created, at least one Director and not less than
twenty-five percent {25%) of the total Directors must be elected by Owners other than Declarant.

(b Not later than sixty (60) days after conveyance from Declarant to Purchasers
of fifty percent (50%) of the Units That May Be Created, not less than one-third of the total Directors
rust be elected by Owners other than Declarant,

{c) The Declarant Confrol Period shall terminate on the earliest of: (j) sixty (60) days
after conveyance from Declarant fo Purchasers of seventy-five percent (75%) of the Units That May Be
Created; (i) five (5) years after Declarant has ceased to offer any Units for sale in the ordinary course
of business; or (ii}) five (5) years after any right to annex any portion of the Anrexable Area was last
exercised pursuant fo Arficle 15 hereof. ‘

Section 3.8  Conirol of Board by Owners, Subject to and following the Dedlarant Control
Period: (a) the Owners shall elect a Board of at least three (3) Directors, and (b) the Board may filt
vacancies in its membership (e.g., due fo death or resignation of a Director), subject to the right of the
Owners 1o elect a replacement Director, for the unexpired portion of any term.  Afier the Declarant
Confrol Period, all of the Directors must be Owners, and each Director shall, within ninety (90) days of
his appointment or election, certify in writing that he is an Owner and has read and reasonably
understands the Govering. Documents and applicable provisions of NRS Chapter 116 to the best of
his or her ability. The Board shall elect the Officers, all of whorn (after the Declarant Control Period)
must be Owners and Directors. The Owners, upon a two-thirds (2/3) affirmative vole of all Owners
present and enfitied fo vote at any Owners’ meeting at which a quorum is present, may remove any
Director(s)with or without cause; provided, however that any Director(s) appointed by Dedlarant may
only be removed by Dedlarant. _ -
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EXHIBIT “16”

KOELLER | NEBEKER | CARLSON | HALUCK LLP
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An unpublishdd order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

HIGH NOON AT ARLINGTON RANCH No. 58630

HOMEOWNERS ASSOCIATION,

Petitioner,

vS.

THE EIGHTH JUDICIAL DISTRICT F ! L E D

COURT OF THE STATE OF NEVADA,

AND THE HONORABLE SUSAN H.

JOHNSON, DISTRICT JUDGE, ' R EOURT

Respondents, ey E X
and

D.R. HORTON, INC,,

Real Party in Interest.

ORDER DIRECTING ANSWER

This original petition for a writ of mandamus challenges a
district court order addressing petitioner’s standing to assert various
constructional defect claims.

Having reviewed the petition, it appears that petitioner has
set forth issues of arguable merit and that an answer to the petition is
warranted. Therefore, real party in interest, on behalf of respondents,
shall have 30 days from the date of this order to file and serve an answer,
including authorities, against issuance of the requested writ. Petitioner
shall have 15 days from the date of service of real party in interest’s
answer to file and serve any reply.

It is so ORDERED.

4

ce:  Hon. Susan Johnson, District Judge
Angius & Terry LLP/Las Vegas
SurenE Gourr Koeller Nebeker Carlson & Haluck, LLP/Las Vegas
oF Wood, Smith, Henning & Berman, LLP
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IN THE SUPREME COURT OF THE STATE OF NEVADA

D.R. HORTON INC., a Delaware
Corporation

Supreme Cowrt Case No.:

District Court Case No.: A542616
Depariment No.: XXII

)
)
)
2
! Electronically Filed
)
of}

Petitioner,

V3.

Jun 09 2011 04:06 p.m
Tracie K. Lindeman

EIGHTH JUDICIAL DISTRICT COURT ,
Clerk of Supreme Court

the State of Nevada, in and for the
COUNTY OF CLARK; and the
HONORABLE SUSAN H. JOHNSON,
District Judge,

Respondent.

HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION, a
Nevada non-profit corporation,

)
)
)
)
)
)
)
)
)
)
)
)

Real Party in Interest.

PETITION FOR WRIT OF MANDAMUS,
OR IN THE ALTERNATIVE, WRIT OF PROHIBITION

ROBERT C. CARLSON, ESQ. THE HONORABLE SUSAN JOHNSON

Nevada Bar No. 8015 DEPARTMENT XXII
MEGAN K. DORSEY, ESQ. EBIGHTH JUDICIAL DISTRICT COURT
Nevada Bar No. 6959 OF CLARK COUNTY, NEVADA
TAN P, GILLAN, ESQ. Regional Justice Center
Nevada Bar No. 9034 200 Lewis Avenue
KOELLER NEBEKER CARLSON Las Vegas, NV 89101
& HALUCK, LLP (702} 671-0571
300 South Fourth Street, Suite 500 Respondent

Las Vegas, NV 89101
(702) 853-5500
Attorneys for Petitioner,
D.R. HORTGN, INC.

Docket 58533 Document 2011-17218
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PAUL P. TERRY, JR., ESQ.
Nevada Bar No. 7192

JOHN STANDER, ESQ.
Nevada Bar No. 9198
MELISSA BYBEE, ESQ.
Nevada Bar No. 8390
ANGIUS & TERRY

1120 North Town Center Drive, Suite 260
Las Vegas, NV 89144

Real Party in Interest
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AFFIDAVIT OF JAN P, GILLAN, ESQ. IN SUPPORT OF
DR, HORTON. INC.’S PETITION FOR WRIT OF MAND AMUS, OR IN THE
AL TERNATIVE, WRIT OF PROHIBITION |

STATE OF NEVADA )
} ss:
COUNTY OF CLARK 3

I, IAN P. GILLAN, ESQ., being first duly sworn on oath, deposes and states under
penalty of perjury that the following assertions are true and correct, and of my own personal
knowledge:

1. I am an attorney duly licensed to practice law in the State of Nevada, and I am
a Partner of the law firm KOELLER NEBEKER CARLSON & HALUCK, LLP, attorneys for
Petitioner, D.R. HORTON, INC. in support of the D.R. HORTON, INC.’S PETITION FOR
WRIT OF MANDAMUS, OR IN THE ALTERNATIVE, WRIT OF PROHIBITION.

2. I hereby certify that I have read this petition, and to the best of my knowledge,
nformation, and belief, it is not frivolous or interposed for any improper purpose. I further
certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular N.R.A.P. 28(e), which requires every assertion in the brief regarding matter in the
record to be supported by a referenced to the transcript or appendix where the matter relied on
is to be found. I understand that I may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the Nevada Rules of
Appeliate Procedure.

3. This Petition is being pursued because the Bighth Judicial District Court of
Clark County, Nevada abused its discretion by ruling that the Association does not have to
satisfy the analysis and prerequisites of D.R. Horton, Inc. v. Eighth Judicial District Court,
125 Nev.Ad;Op‘ 35, 215 P.3d 697 (2009) and Shuette v. Beazer Homes Holdings Corp., 121
Nev. 837, 124 P.3d 530 (2005) and NRCP 23 before it can litigate constructional defect

claims in a representative capacity on behalf of its members for defects affecting the Units.
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4, I have discussed the PETITION FOR WRIT OF MANDAMUS, OR IN THE
ALTERNATIVE, WRIT OF PROHIBITION with the Petitioner and have obtained
authorization to file the same.

5. A true and correct copy of the Association’s Complaint, is attached hereto as

6. A true and correct copy of the Order of the District Cowrt, dated August 13,
2007, is attached hereto as Exhibit “2”.

7. A true and correct copy of the Association’s Notice Pursuant to Chapter 40,
dated January 21, 2008, is attached hereto as Exhibit “3”.

8. A true and correct copy of D.R. Horton’s Motion for Partial Summary
Judgment, dated April 14, 2008, is attached hereto as Exhibit “4”.

9. A true and correct copy of the District Court Order Granting D.R. Horton’s
Motion for Partial Summary Judgment, dated J uly 9, 2008, is attached hereto as Exhibit “57.

10. A true and correct copy of the Association’s Petition for Writ of Prohibition or
Mandamus, dated November 20, 2008, is attached hereto as Exhibit “6”.

11. A true and correct copy of the Nevada Supreme Court Order Granting Petition,
dated Septernber 3, 2009, is attached hereto as Exhibit “7”,

12. A true and correct copy of the Association’s Motion for Declaratory Relief Re:
Standing Pursuant to Assignment and Puxsuant to NRS 116.3102(1)(d), dated September 30,
2010, is attached hereto as Exhibit “8”.

13. A true and correct copy of D.R. Horton’s Opposition to the Association’s
Motion for Declaratory Relief Re: Standing Pursuant o Assignment and Pursuant to NRS
116.3102(1)(d), dated October 19, 2010, is attached hereto as Exhibit “9”.

14. A true and comrect copy of the Association’s Reply to D.R. Horlon’s
Opposition to the Association’s Motion for Declaratory Relief Re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d), dated November 3, 2010, is attached hereto
as BExhibit “10”.




1 15. A true and correct copy of the Transeript of District Cowrt Heating of
November 10, 2010, is attached hereto as Exhibit “117.

2

3 16. A true and correct copy of the District Court Order, dated February 2, 2011, is
4 attached hereto as Exhibit “127.

5 17. A true and correct copy of D.R. Horton’s Motion for Reconsideration, dated
6 March 1, 2011, is attached hereto as Exhibit “13”.

7 18. A true and comect copy of The High Noon at Arlington Ranch CC&Rs, at
g Section 1.77, is attached hereto as Exhibit “14”.

0 20. A true and correct copy of the Association’s Notice of Defects, dated January

10 7, 2008,. ;s attached hereto as Exhibit “157.
11 71. A true and correct copy of the District‘ Court’s Finding of Fact, Conclusions of
12 |iLaw and Order, dated January 31,2011, is attached hereto as Exhibit “16”.
‘13 FURTHER YOUR AFFIANT SAYETH NAUGHT.

14

15

P. GIILLAN_, ESQ.

to before
[y
21 . . . .
GAYLE FUENTES )
", Notary Public-State of Nevada [
APPY. NO, 07-2151-1

7 My App. Expires November 01, 2814
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COMES NOW PETITIONER, D.R. HORTON, INC, a Delaware Corporation
[hereinafter referred to as, “Petitioner™], by and through Robert C. Carlson Esq., Megan K.
Dorsey, Esq., and Ian P. Gillan, Esq,, of the law firm of KOELLER, NEBEKER, CARLSON
& HALUCK, LLP, its attorneys, and hereby petitions the Supreme Court of Nevada to issue a
Wit of Mandamus or, in the alternative, Writ of Prohibition, to O'verturn the Eighth Judicial
District Court’s [bereinafier referred to as “Respondent Court”] February 10, 2011, Findings
of Fact, Conclusions of Law and Order Ihereinafier referred to as thie “Order”).

This extraordinary relief is necessary to cure the Respondent Court’s arbitrary and
capricious abuse of discretion in failing to follow and enforce this Court’s holding in the
matter of D.R. Horton, Inc. v. Dist. Ct, 125 Nev. __, 215 P.3d 697 (2009) [hereinafter
referred to as “First Light IT"], by refusing to apply the analysis of NRCP 23 and Shueite v.
Beazer Homes Holding Corp., 121 Nev. 837, 124 P.3d 530 (2005) [hereinafter referréd to as
«“Shuetie™), and in granting the High Noon at Arlingion Ranch Homeowner’s Association’s
[hereinafter referred to as the “Association’] Motion for Declaratory Relief Re: Standing
Pursuant to NRS 116.3102(1)(d). This extraordinary relief is also necessary to cure
Respondent Court’s arbitrary and capricious abuse of discretion in improperly finding the
Association may litigate claims for alleged constructional defects in a representative capacity,
on behalf of its individual members, without performing the NRCP 23 analysis required by
the holdings of First Light II and Shuette, and expressly ruling that such an analysis was

unnecessary.
I
i1

i
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This Petition is made and based upon the following Memorandum of Points and
Authorities, the pleadings and papers on file herein, and such oral arguments or documentary
evidence as may be préseni‘ed to this Honorable Court.

DATED this O™ day of June, 2011,

KOELLER NEBEKER CARLSON
LUCK, LLP

e

BY:

OBERTL. CARLSON, ESQ.
Nevada Bar No. 8015
MEGAN K. DORSEY, ESQ.
Nevada Bar No. 6959
IAN P. GILLAN, ESQ,
Nevada Bar No. 9034
300 South Fourth Street, Suite 500
Las Vegas, NV 89101
Attorney for Petitioner,
D.R. HORTON, INC.

MEMORANDUM OF POINTS AND AUTHORITIES

1. ISSUES PRESENTED
1. Did Respondent Court arbitrarily and capriciously abuse its discretion in
fajling to perform an NRCP 23 analysis, as mandated in First Light II', when finding the
Association would be permitted to litigate issues related to myriad alleged construction
defects affecting individual Units on behalf of individual homeowners?
11 INTRODUCTION
This Court’s Decision in First Light II sets forth clear and certain guidelines which are

required to be followed by the District Courts of this State when faced with cases where

' 14 this case, the Court also issued an Order on September 3, 2009 regarding the High Noon at Arlington Ranch
Homeowners® Association’s Petition for Writ of Mandamus, which mirrored the language of the First Light 1]
decision. Petitioner refers to the First Light I decision herein, as it was the published Opinjon of the Court, but
asserts Respondent Court specifically violated the mandates within the September 3, 2009 Order issued in this
case.
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homeowners’ associations seek to represent the interests of individual homeowners in
construction defect lawsuits. Specifically, the District Courts had to conduct and document a
thorough NRCP 23 analysis utilizing the principles set forth in Shuette” This is an analysis
the District Courts had been performing since the Shuetfe case was handed down in December
of 2005 without challenge to this Court’s mandate.

In the ‘case at hand, the Respondent Court made a reasoned analysis and decision that
the Association did not have standing to represent the 194 homeowners with regards to the
defects within those Units, despite the assignment of rights of the homeowners. However, in
the same opinion, Respondent Court erroneously determined the same analysis was not
required for defects occurring in the “building envelope.” This determination was made in
spite of the fact that, per the CC&Rs, the elements claimed to make up the “building
envelope” are within the Units. The use of the term “building envelope” is concerning
because it appears the Association is using the term to avoid the required NRCP 23 analysis.
The myriad defect allegations themselves did not change; the innumerable potential causes
did not change; the potential and variable alleged damages did not change; the Causes of |
Action did not change; the defenses theretd did not change; and the general incompatibility of
these alleged myriad defects with NRCP 23 and the principles espoused within Shuette did not
change. The only thing that changed was the illusory and improper conglomeration and
relabeling of numerous defects into two words: “building envelope.”

The district courts of this State are constitutionally and jurisdictionally barred from
disregarding the Opinions and Orders of the Nevada Supreme Court. The Rule of Law and
the foundations of our Stéte Judicial System would erode if this were not the case, Thev

citizenry of this State must be able to rely on a formal and orderly Judicial System.

* In First Light 11, this Court even provided additional guidance for the Respondent Courts to follow stating the
Coutts “must determine, among other issues, which units have experienced constructional defects, the types of
defects alleged, the various theories of Hability, and the damages necessary to compensate individual unit
owners.” See, Id. at 704.

Page 3 of 21
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Accordingly, Respondent Court’s arbitrary determination that the mandates within this
Court’s decision in First Light IT are not applicable cannot stand.

Respondent Court concluded in its February 10, 2011 order, “[The Association] did
not have standing to represent the 194 Umits’ owneis with respeci to the sundry of
individualized claims for constructional defects within the interior of their Units. However, in
this Court’s view, claims relating to constructional defects located upon or within the
buildings’ envelopes are different, and affect every member of the common-interest
community,” This conclusion disregards the First Light II decision, the Association’s own
CC&Rs and leads to a rnisapplicéxtion of the law. Respondent Court improperly expands that
conclusion, and erroneously determines NRCP 23 would mullify NRS 116.3102(1)(d) if it
were applied to the defects at the “huilding envelope.”

NRCP 23 and NRS 116.3102(1)(d) are not in conflict Wiﬂl. each other. Respondent
Court’s February 10, 2011 Order simply disregards the First Light IT Opinion and, for that
yeason, must be reversed.

1. STATEMENT OF THE CASE

High Noon at Adington Ranch consists of 342 Units in a development of 114
buildings in Las Vegas. Bach Unit is a separate, frechold estate within the common-interest
community named. High Noon at Arlingfon Ranch Thereinafier referred to as the
“Development”].

On June 7, 2007 the Association improperly and prematurely filed a Complaint against
Petitioner. (See, the Association’s Complaint, attached herefo as Exhibit “1”.) The Complaint
alleged construction defects in common areas and residential buildings at the Development.
(Jd). The Association sought and was granted a stay of the pre-litigation process in order to
comply with NRS 40.600 ez seq. (See, Order of the District Court, dated August 13, 2007,
attached hereto as Exhibit “2”.) On January 21, 2008, six months after the filing of the
Complaint, the Association sent notice pursuant to NRS 40.645 [hereinafter “Chapter 40

Notice”]. The Chapter 40 Notice also alleged defects in both the common areas and Units.
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(See, the Association’s Notice Pursuant to Chapter 40, dated January 21, 2008, attached hereto
as Exhibit “3%.)

On April 14, 2008, Petitioner brought a Motion for Partial Summary Judgment, which
argued the Association lacked standing to bring suit for claims regarding Units that were
owned and maintained by individual homeowners. (See, D.R. Horton’s Motion for Partial
Summary Judgment, dated April 14, 2008, attached hereto as Exhibit “4”) (Attachments to
Original omitted).

On July 9, 2008, Respondent Court granted the Motion for Partial Summary Judgment
in Petitioner’s favor, finding the Association lacked standing to bring claims related to the
individual Units at the Development. That finding was based on the Development’s
Conditions, Covenants and Restrictions (hereinafter “CC&RS™). (See, District Court Order
Granting D.R. Horton's Motion for Partial Summary Judgment, dated July 9, 2008, attached
hereto as Exhibit “57.)

In response to Respondent Court’s Order Granting Motion for Partial Summary
Judgment, on November 20, 2008, the Association filed a Petition for Writ of Prohibition or
Mandamus in this Court. (See, the Association’s Petition for Writ of Prohibition or
Mandamus, dated November 20, 2008, attached hereto as Exhibit “6”) (Attachments to
Ortiginal omitted). This Court granted the Petition on September 3, 2009, concluding
Respondent Court needed to conduct an analysis pursuant to this Court’s holding in First
Light II. (See, Nevada Supreme Court Order Granting Petition, dated September 3, 2009,
attached hereto as Exhibit “77.)

The Association filed its Motion for Declaratory Relief Re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d) [hereinafter referred to as the “Association
Motion™} on September 30, 2010. (See, the Association’s Motion for Declaratory Reliéf Re:
Standing Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d), dated Sepiember 30,
2010, attached hereto as Exhibit “8”) (Attachments to Original omitted). In the Association’s

Motion, the Association argued that it had “standing” to sue for defects in the individual Units
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on behalf of 194 homeowners, as the homeowners’ standing was transferred to the
Association when they each assigned their rights to the Association. (Id). The Association
also argued that there was a conflict between First Light 11, the Supreme Court’s bolding in
Shuette, NRCP 23 and NRS 116.3102(1)(d). (Jd.). This alleged conflict was based on NRS
116.3102(1)(d), which allows a homeowners’ association to sue on behalf of two or more
individual homeowners on matters affecting the common-interest community, and the
numerosity requiremeng in NRCP 23, as set out in Shuette and reaffirmed in First Light I1.
(Jd)). Thus, the Association argued the Supreme Court’s holding in First Light Il and Shuette
facially violated the Nevada Legislature’s intent in drafting NRS 116.3102(1)(d). (d.).

Petitioner filed an Opposition to the Association’s Motion. (See, D.R. Horton’s
Opposition to the Association’s Motion for Declaratory Relief Re: Standing Pursuant to
Assignment and Pursuant to NRS 116.3102(1)(d), dated October 19, 2010, attached hereto as
Exhibit “9”.) Petitioner argued the assignment of the claims to the Association could not be
relied upon to grant “standing” to the Association, because the assignment had conditioned
recovery by any homeowner on assigning their right to sue to the Association. (/).
Petitioner also contended the Association had yet to make a showing as to the alleged defects
and, under First Light II, no determination of whether these alleged defects would satisfy the
requirements of NRCP 23 could be performed. (Id)

The Associatian filed a reply to Petitioner’s Opposition and argued the homeowners®
assignmentslof rights would afford it standing to sue because a person is permifted to
contractually assign their legal rights to others. (See, the Association’s Reply to D.R.
Horton's Opposition fo the Association’s Motion for Declaratory Relief Re: Standing
Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d), dated November 3, 2010,
attached hereto as Exhibit “10”.) The Association further argued that under an NRCP 23
analysis, it should be granted the right to sue on behalf of individual homeowners as the

requirements . of the rule were easily met, including that each homeowner allegedly had
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defects to the roofs, decks, stucco, windows, fire resistive comstruction, and structural
components. (Id)

The Association’s Motion was heard on November 10, 2010, (See, Transcript of
District Court Hearing of November 10, 2010, attached hexeto as Bxhibit “11”) Respondent
Court entered its Order on February 10, 2011. (See, District Court Order, dated February 2,
2011, attached hereto as Exhibit «12) As it did in prior cases, Respondent Court found that
NRCP 23’s numerosity requirement was contrary to the legislative intent of NRS
116.3102(1)(d), because seeking to sue on behalf of only two homeowners under NRS
116.3102(1)(d) would never fulfill the requirement undet NRCP 23. (Zd); (see also, View of
Black Mountain Homeowner’s Association v. The America Black Mountain Limited
Partnership, Cdse No. 4590266, See, Dorrell Square Homeowners’ Association v. D.R.
Horton, Inc., Case No. A527688, and See, Court at Aliante Homeowners’ Association v. D R
Horton, Case No. A527641). Respondent Court further found that it did not matter bow the
Association came to be in a representative capacity for the individual homeowners; the
assignments by the I)evelopment’s homeowners did not allow the Association to circumvent
an NRCP 23 analysis under First Light II as to the interior of each Unit. (See, Exhibit “12™.)

Nevertheless, Respondent Court conducted no NRCP 23 analysis for alleged defects to
the “building envelope.” In fact, Respondent Court stated that the NRCP 23 analysis was
unnecessary in that regard. The Association’s counsel defined the “building envelope™ as
exterior walls, wall openings (such as windows and doors) and roofs. Respondent Court then
granted the Association the right to sue on behalf of individual homeowners for alleged
defects to the building envelope.

Petitioner filed a Motion for Reconsideration of the Order on March 1, 2011, based on
Respondent Court’s inconsistent analysis and incorrect application of First Light II. (See,
D.R. Horton’s Motion for Reconsideration, dated March 1, 2011, attached hereto as Fxhibit
«13”) Respondent Court denied Petitioner’s Motion for Reconsideration following a hearing

on the Motion on March 29, 2011,
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IV. - A WRIT OF MANDAMUS, OR IN THE ALTERNATIVE, WRIT OF
PROHIBITION, IS THE PROPER EXTRAORDINARY RELIEF TO
PREVENT EXTREME AND IRREPARABLE PREJUDICE TO THE
PETITIONER AND THE UNNAMED, INDIVIDUAL HOMEOWNERS
WITHIN THE HIGH NOON AT ARLINGTON RANCH

HOMEBOWNERS ASSOCIATION

The Supreme Court of Nevada has the authority to issue Writs of Mandamus to control
arbitrary or capricious abuses of discretion by district courts. See, Marshall v. Dist. Ct., 108
Nev. 459, 466, 836 P.2d 47, 52 (1992). A Writ of Mandamus, pursuant to N.R.S. 34.160, and
a Wit of Prohibition, pursuant to N.R.S. 34.320, are counterparts in that mandamus compels a
government body or official to perform a legally mandated act, whereas prohibition compels a
government body or official to cease performing acts beyond its legal authority. See, e.g.,
Jshokan v. State, Dept. of Ins., 109 Nev. 662, 856 P.2d 244 (1993).

An abuse of discretion ocours if the district court’s decision is arbitrary and capricious
or if it exceeds the bounds of the law or reason. Crawford v. State, 121 P.3d 582, 585 (2005).
“Arbitrary and capricious” is defined as a willful and unreasonable action without
consideration or in disregard of the facts or Jaw, or without a determining principle. Elwood
Jnvestors Co. v. Behme, 361 N.Y.S.2d 488, 492, (N.Y. Sup. 1974). An “abuse of discretion”
is defined as the failure fo exercise sound, reasonable and legal discretion. State v. Draper, 27
P.2d 39, 50 (Utah 1993). “Abuse of discretion” is a strict legal term indicating the appellate
court is of the opinion that there was a commission of an error of law by the trial court. Id It
does not imply intentional wrong or bad faith, or misconduct, nor any reflection on the judge,
but refers to tﬁe clearly erroneous conclusion and judgment — one that is clearly against logic.
Id

Petitions for extraordinary Wirits are addressed to the sound discretion of this Court
and may only issue where there is no “olain, speedy, and adequate remedy” at law. See, NRS
34.330; State ex rel. Dept. of Transp. V. Thompson, 99 Nev. 358, 662 P.3d 1138 (1983).
However, “cach case must be individually examined, and where circumstances reveal urgency

or strong necessity, extraordinary relief may be granted.” Jeep Corp. v. Dist. Ct., 98 Nev.
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440, 443, 652 P.2d 1183, 1185 (1982) (citing, Shelton v. Dist. Ct., 64 Nev. 487, 185 P.2d 320
(1947)). ‘This Court will exercise its discretion to consider Writ Petitions, despite the
existence of an otherwise adequate fegal remedy, when an important issue of law needs
clarification, and this Court’s review would serve considerations of public policy, sound
judicial econory, and administration. Dayside Inc. v. Dist. Ct., 119 Nev. 404, 407, 75 P.3d
384, 386 (2003).

Here, Petitioner respectfully submits Respondent Court exceeded the scope of its
authority and abused its discretion in entering the Order, which does not follow the directives
of this Court’s holdings in First Light II and Shuette or this Court’s September 3, 2009 Order
iy this case. Respondent Court’s failure to perform an analysis pursuant to NRCP 23 fo
determine whether the Association had the authority to bring alleged constructional defect
claims within the “building envelope” in a representative capacity -~ in accordance with
binding precedent - was a serious Violation of the rights of Petitioner and the individual
homeowners within the Development.

Respondent Court’s ruling allows the Association to improperly assert claims for
alleged constructional defects for property which is owned by individual homeowners,
without an analysis of the procedural safeguards of NRCP 23. The performance of this
analysis was mandated by this Coust in First Light IT as necessary in constructional defect
cases where a homeowners’ association seeks to bring claims on behalf of individual owners.
To permit this ruling to stand would allow the Association to circumvent the rules and
reasoning prescribed by this Court in First Light If and Shuette, and would creaie a de facto
class-type representative action without any of the mandated controls of NRCP 23,

The requested relief is necessary to prevent undue prejudice to Petitioner should the
underlying matter prdceed with the Association pursuing claims in a representative capacity
for individual homeowners at the Development. An extraordinary Writ is the only procedural
avenue available to Petitioner to address this wrong, as this matter would proceed in an

entirely different mannex should the Association be found not to be allowed to bring suit on
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behalf of individual homeowners. The time and expense that would be spent in moving
forward with this case without a determination of whether Respondent Court’s ruling was an
arbitrary and capricious abuse of discretion would not be economic in the view of the parties
ot the judicial systenn.

Additionally, Petitioner respectfully submits Respondent Court’s refusal to apply

binding precedent in making its ruling is the gxact type of arbitraxy and capricious abuse of

discretion Writs of Mandamus seek to prevent. Petitioner thus respectfully requests this Court
exercise its discretion and grant its Petition for a Writ of Mandamus, or in the Alternative,
Writ of Prohibition, to compel Respondent Court to follow the binding precedent of this Court
in First Light I and Shuette and as set forth in its September 3, 2009 Order.

v. RESPONDENT COURT ERRONEOUSLY FAILED TO APPLY AN
NRCP 23 ANALYSIS TO THE CLAIMS BROUGHT BY THE
ASSOCIATION REGARDING THE SO-CALLED “BUILDING
ENVELOPE”

Under First Light I and Shuette, Respondent Court was required to perform a full
NRCP 23 analysis before ruling that the Association was permitted fo sue in a representative
capacity. In a;ddition to the numerosity requirement, an analysis of NRCP 23’s commonality,
typicality and adequacy requirements should have been performed by Respondent Court. See,
Shueite at 847, 124 P.3d at 530. Association’s counsel has clustered several elements of the
Units into a grouping called the “building envelope.” The CC&Rs expressly define those
elements as being a part of the individualized Units and owned by the individual homeowners.
As such, it had to be shown, infer alia, that the alleged defects in the “building envelope”
were coramon to those Units for which the Association sought to file claims.

In the Association’s Motion for Declaratory Relief filed Septernber 30, 2010, Counsel
for the Association defined the “building envelope” of the homes in the Development as “the

exterior of the building, the roof, the stucco, the balconies and decks, the exterior doors and
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the windows.” (See, Exhibit «g» Y However, grouping those areas of the Units together and
giving them a common name does not demohstrate satisfaction of NRCP 23.

Tn its February 10, 2011 Ozder, Respondent Court misioterpreted the law set forth by
this Court and failed to perform an NRCP 23 analysis as it accepted the Association’s
definition of “building envelope” in spite of the CC&Rs of the Association. In that Order,
Respondent Court held, “here is no doubt constructional defects within or upon the Units’
“building envelopes’ affect the common-interest community, and thus, this Court concludes
[the Association] has standing to sue on behalf of two or more of its members for
constructional defects which are limited to “the exterior of the building, the roof, the stucco,
the balconies and decks, the exterior doors and the windows.” (See, Exhibit “127.)
Respondent Court continued “In so holding, this Court notes claims made by [the
Associationj for constructional defects to the building exteriors, or ‘envelope’ are different
than those addressed in [First Light I1, whereby no class action analysis under NRCP 73 need
be undertaken with respect to such causes of action.” (See, Id.)

As this Court is aware, it is not a matter of whether the elements of an individual’s
property affect the common-interest community, but whether the alleged defecfs are ocourTing
i a upit within the community. The CC&Rs at the Development clearly define the
boundaries of each individually owned Unit as:

«“[Jnit” or “Residential Unit” shali mean that residential portion of this community
to be separately owned by each owner . . . . As set forth in the Plat, a Unit shall
mean a 3-dimentional figue: (a) the horizontal boundaries of which are
delineaied on the Plat and are intended to terminate at the extreme outer limits of
the Triplex Building envelope and include all roof areas, eaves and overhangs. . . .
Fach residential Unit shall be a separate freehold estate {not owned in common
with the other Owners of Units in the Module or Properties), as separately shown,
numbered and designated in the Plat. . . . The boundaries of each Unit are set forth
in the Plat, and include the above described area and all applicable improvements .
within such areas, which may include, without limitation, bearing walls, columns,

3 it is of import, that Plaintiff’s counsel in this particular case has included “balconies and decks” within the
“puilding envelope.” None of the ofher cases include those elements of the units within the amorphous
definition.
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floors, roofs, foundations, footings, windows, central heating and other central
services, pipes, ducts, flues, conduits, wires and other utility installations.” (/d.)

(See, The High Noon at Aslington Ranch CC&Rs, at Section 1.77, attached hereto as Exhibit
“14”) (see also, Exhibit “S” (wherein Respondent Court defines the applicable CC&Rs)).
Further, Section 9.3 of the CC&Rs places the sole responsibility for maintenance and repairs
of the individual Units on the homeowner. (See, Exhibit “157.)

Respondent Court arbitrarily accepted the Association’s position that those items
included in the “building envelope,” are somehow distinct from those items on the interiors of
the Units. Réspondent Court found that the plumbing and electrical systems are a part of the
individualized Units, This delineation is a clear abuse of discretion, as the roofs, exterior
doors, exterior windows, and other elements of the “building envelope” are defined in the
exact same section, and in some cases exact same sentence, as the plumbing and electrical
work. Respondent Court’s failure to perform an NRCP 23 analysis on the alleged defects at
the “exterior building, the roof, the stucco, the balconies and decks, the exterior doors and the
windows,” is an express failure to comply with this Court’s precedent in determining whether
a hémeownefs’ association may bring claims on behalf of individual home owners. The Court
in First Light II made no distinction between the interior and exterior of the units. But rather,
any allegations concerning a unit must go through the NRCP 23 analysis.

Yor this reason, under the mandates set out by this Court in First Light IT and Shuette,
an analysis under NRCP 23 was required before Respondent Court could determine the
Association would be permitted to maintain its suit on behalf of its individual homeowner
members and alleged constructional defects in the “building envelope.” Respondent Court
explicitly stated that it did not complete such an analysis, and therefore extraordinary relief is

warranted.

/I
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VI RESPONDENT COURT ARBITRARILY AND CAPRICIOUSLY
ABUSED ITS DISCRETION IN FAILING TO PERFORM AN NRCP 23
ANALYSIS, AS MANDATED IN THE SEPTEMBER 3, 2009 ORDER OF
THIS COURT AND FIRST LIGHT I

Pursuant fo First Light If, NRCP 23 and Stuetie, the Association was not permitted to
bring a representative action for the alleged constructional defects Concerning the Units in this
case. On February 10, 2011, Respondent Court disregarded the elements of NRCP 23 and
Shuette when determining whether the Association had the ability to sue regarding the
“building envelope.” As such, Petitioner respectfully submits Respondent Court arbitrarily
and capriciously abused its discretion in failing to perform an analysis under NRCP 23, as
mandated by this Couﬂ"s September 3, 2009 Order and the holding in First Light I, before
finding the Association was permitted to bring claims for alleged constructional defects in a

representative capacity on behalf of individual homeowners.

The September 3, 2009 Nevada Supreme Court Order in this case declared,

Here, High Noon alleged several causes of action against Petitioner, claiming, in
part that both the individual units and the common areas of the community have
various defects and deficiencies pertaining to for example, structure, electrical,
plumbing, and reofing. Therefore, in accordance with the analysis set forth in
D.R. Horton, we direct the district court to review the claims asserted by High
Noon to determine whether the claims conform 10 class action principles, and
thus, whether High Noon may file suit in a representative capacity for
constructional defects affecting individual units.

(See, Bxhibit “77.) This Court specifically méladated Respondent Court review the claims
asserted by the Association under the analysis in First Light I (See, id). Furthermore, this
Court specifically mandated Respondent Court to “determine Whether the claims conform to
class action principles.” (See, id)

Under this Court’s holding in First Light II, a homeowners’ association has standing to
bring alleged constructional defect claims in a representative capacity on behalf of individual

homeowners for matters affecting the common-interest community, pursuant to N.R.S
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116.3102()(d).* See, First Light II, at 215 P.3d 697, 700. Howewver, pursuant to First Light
17, the inquiry as to whether a homeowners’ association may bring suit in a representative
capacity does not end with the grant of standing provided by N.R.S. 116.3102(1)(d). Even

thore NI R S 1 16_31
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02{1¥d) confers standing on a homeowners’ association to bring suit in a
representative capacity, a district court must conduct an analysis under NRCP 23, and this
Cowrt’s holding in Shuette, to determine whether a representative suit is appropriate. Id. at
703. This Court added the protective safeguard to the analysis of whether a homeowners’
association would be permitted to bring a representative suit because homeowners’
associations in such representative suits act much like class action suit representatives. Id
“This Court further noted that “[bJecause constructional defect actions may be complex, it is
particularly important for the district court to thoroughly analyze NRCP 23’s requirements
and document its findings.” Jd. at 704.

This Court continwed in First Light Il by noting “reptesentative actions filed by
homeowners’. associations are amenable to the same treatment as class action lawsuits brought
by individual homeowners, which we discussed in Shuette.” Id  As such, when a
“homeowners® association brings suit on behalf of its members, a developer may, under
Shuette, challenge whether the associations’ claims are subject to class certification.” Id. at
704. 1f the associations’ claims are challenged regarding the class certification principles, a
district court must conduct a thorough analysis under NRCP 23, and this analysis requires a
district court “to consider whether claims and various theories of Hability satisfy the
requirements .of numerosity, commonality, typicality, adequacy, and, as in Shuetfe, whether
‘common questions of law or fact predominate over individual questions,” Id (quoting,
Shuette at 850, 124 P.3d at 539).

A shared experience, without more, will not safisfy the requirements of NRCP 23 and,

as such, a district court “must determine, among other issues, which units have experienced

4 N.R.S. 116.3102(1)(d) states, in pertinent part, that “the {homeowners’] association may ... (d) Institute, defend
or intervene in litigation or administrative proceedings in its own name on behalf of jtseif or two or more units’
owners op matters affecting the common interest community.”
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constructional defects, the types alleged, the various theories of liability, and the damages
necessary o compensate individual unit owners.” Jd at 704. As such, under the mandates set
out by this Court in First Light II and Shuette, an analysis under NRCP 23 was required
before Respondent Court could rule that the Association would be permitied to maintain its
suit on behalf of its individual homeowner members and alleged constructional defects in the
“building envelope.” Such was not done and extraordinary relief is thus warranted.

VI, RESPONDENT COURT IMPROPERLY FAILED TO CONDUCT THE
REQUIRED NRCP 23 ANALYSIS

Respondent Court cannot disregard this Cowrt’s Orders, Opinions and the Nevada
Rules of Civil Procedure simply because standing has been conferred on an entity.
“Standing” under N.R.S. 116.3102(1)(d) and class action analysis under NRCP 23 are
separate inquiries. A district court must make a determination regarding both inquiries under
First Light II. ‘The NRCP 23/Shuette analysis required by this Court in First Light Il is a
procedural device utilized to determine whether the representative action can properly be
maintained in a construction defect case in Nevada. Without conducting an analysis of the
procedural NRCP 23/Shuette step, a district court cannot properly rule that a homeowners’
association can maintain a representative action for alleged constructional defects.

In szuette, this Court stated the policy of class action lawsuits was to “promote
efficiency and justice in the legal system by reducing the possibilities that courts will be asked
to adjudicate many separate suits arising from a single wrong.” See, 121 Nev. 837, 846. In
order to ensure that this policy is being effectively protected, a court must analyze the several
factors of NRCP 23 before certifying a class. J/d  This same analysis is required when
determining if a homeowners’ association has the right to sue in a representative capacity,
because such an association is acting in the same capacity as the representative plaintiff in a
class action law suit. See, First Light II, 215 P.3d at 703.

Petitioner respectfully submits Respondent Court’s February 10, 2011 Order ignored

the distinction between standing and the analysis required under NRCP 23 which, in
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combination, permits a district court in certain circumstances to allow a homeowners’
association to bring suit in a representative capacity on behalf of individual homeowners for
alleged defects. While Respondent Court’s February 10, 2011 Order sets out the holdings of
First Light II and notes that analysis under NRCP 23 and Shuette are required as to the
individual Units, its failure to conduct such an analysis when considering the “building
envelope” suggests Respondent Court believes standing conferred on the Association pursuant
to N.R.S. 116.3102(1)(d) alone permits a homeowners® association to bring a representative
suit. (See, Exhibit “7”.)

Additionally, Respondent Coutt stated that “requiring & homeowner’s association to
meet all the prerequisites of NRCP 23 before it can litigate[] on behalf of its members[]
constructional defects affecting the common-interest community, Such as those upon or within
exterior walls wall openings and roofs, would nullify NRS 116.3102(1)d).” (Jd) This
statement makes it clear that Respondent Court has improperly comingled or eliminated the
proper two step analysis needed for a district court to certify that a homeowners® association
may bring a representative claim.®

To protect the safeguards put in place by this Court regarding ciass action lawsuits and
representative suifs by homeowners® associations for alleged constructional defects, district
courts cannot be permitted to rule that an association may sue in a representative capacity on
behalf of individual homeowners without conducting an analysis under NRCP 23 and Shuetfe.

Given the mandates of this Court’s holdings in its September 3, 2009 Order and First
Light 11, Respondent Court’s failure to perform an analysis under NRCP 23 was an
unreasonable disregarding of established law in Nevada. As such, Petitioner respectfully
requests this Court exercise its discretion and grant Petitioner’s Petition for a Wiit of

Mandamus, or in the Alternative, Writ of Prohibition, and remand this matter to Respondent

S Real Party in Interest position in this regard was recently rejected by the Nevada legistature in A.B.85, as that
bill died prior to reaching the floor of either house of the legislature.

Page 16 of 21




R S B~ N VI

10
11
12
13
14
15
16
17
18
19
20
2>1
22
23
24
25
26
27
28

Court with instructions to propetly analyze NRCP 23 in regards to defects found in the
“huilding envelope.”

VIL EVEN IF RESPONDENT COURT WERE TO PERFORM THE
PROPER NRCP ANALYSIS, THE FACTS OF¥ THIS CASE WOULD
NOT SATISFY THE NRCP 23 ANALYSIS.

The !;ssociation cannot establish the requirements of NRCP 23 with regard to its
“building envelope” defect allegations. A plaintiff must establish, under NRCP 23, inter alia,
a numerosity of members, a commonality of law or fact to each member, a typicality of claims
or defenses of the representative Plaintiff and the class members, and an adequate protection
of each member’s interest.

The Association alleged defects in the “building envelope” of the Units, as well as the
systems within the “building envelope,” such as the fire, plumbing and electrical systems. For
example, the Association alleged in its Notice of Defects, dated January 7, 2008, that
inspections found 56 total fect of stucco cracks on 65 of the Development’s buildings. (See,
the Association’s Notice of Defects, dated January 7, 2008, attached hereto as Exhibit “157.)
The Notice did not differentiate between which wall of the buildings allegedly had the cracks,
or how large the alleged cracks were on each individual Unit. (See, District Court’s Findings
of Fact, Conclusions of Law and Order, dated January 31, 2011, attached hereto as Exhibit
“16”) (wherein Respondent Court summarized Appellants’ expert reports which totaled
hundreds of pages). This leaves the result of an alleged 1 inch of stucco cracks on each
building, or put another way, an alleged 1 inch of stucco cracks per every three Units. (/d.)
The Association has not shown a commonality of alleged defects throughout the Units in
order for the Association to bring claims for all Plaintiffs. (/d.)

This same deficiency arises with each of the other defects afleged by the Association.
In its Notice, the Association provided expert reports for defects to what it now calls the
“building en;elope.” (See, Exhibit “15”.) The Association’s roofing expert inspected 54 of

the 114 buildings. (fd) The expert broke down the roofing defects into two groups
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depending on the elevation of the building, 10 subcategories and then 60 more subcategories
for both elevation groups. (Id) Another of the Association’s experts visually inspected 46%
of the decks and invasively tested 6% of the decks. (Jd) ‘That expert delineated 4
subcategories of defects for the decks that were invasively tested. (Jd) Another expert
inspected 57 sliding glass doors at certain units, and invasively tested 11. (/d.) That expert
broke the defects down into three subcategories. (Id.) Another expert inspected 71 exterior
doors, with two subcategories of defects. (Id) Lastly, an Association expert visually
inspected 719 windows and invasively tested 25 windows, which was .08% of the total
nurnber of windows. (Id.)

The Association has not provided any evidence that would show the alleged defects
are common, have the same alleged cause or would even cost the same to fix at different
Units. The Association tested a miniscule nurrber of homes for defects, and then extrapolated
fhose results onto the remaining Units. There has been no evidence produced by the
Association to show the claims of the Unit owners are common to other Unit owners or
typical. In fact, alleged defects found at the balconies, doors, roof defects and windows are
divided mto rhany subcategories of alleged defects. It is not clear how an alleged defect with
several subcategories of alleged defects found at a small number of Units and then
extrapolated onto 194 Units could be said to meet the requirements of commonality or
typicality found in NRCP 23. |

Were Respondent Court to perform the proper NRCP analysis, the Association would
not be able to establish that the alleged defects in the “building envelope”™ comply with the
requirements found in NRCP 23. Therefore, Petitioner respectfully requests this Court
exercise its discretion and grant its Petition for a Wirit of Mandamus, or in the Alternative,
Writ of Prohibition, and remand this matter to Respondent Court with instructions to enter an
Order denying the Association’s Motion to bring representative claims for alleged defects to
the “building envelope,” or at least to properly analyze NRCP 23 in regards to defects found

in the “building envelope.”
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[X. THE DISTRICT COURTS OF THIS STATE MUST FOLLOW THE
BINDING PRECEDENT ESTABLISHED BY THE NEVADA SUPREME
COURT

The failure of Respondent Court in jis February 10, 2011 Order to follow the clear
mandates of First Light JI and Shuette flies in the face of the foundational doctrine of stare
decisis. “The doctrine of stare decisis, which means to ‘stand by things decided,” ‘promotes
the evenhanded, predictable, and consistent development of legal principles, fosters reliance
on judicial decisions, and contributes to the actual and perceived integrity of the judicial
process.”” United States V. Va Lerie, 385 F.3d 1141, 1155 (8th Cir. 2004) (quoting, Payne v.
Tennessee, 501 U.S. 808, 827 (1991)). “The [United States] Supreme Court has recognized
[that] ‘the important doctrine of stare decisis ... ensures that the law will not merely change
erratically, but will develop in a principled and intelligible fashion.” Va Lerie, at 1155
(quoting, Vasquez V. Hillery, 474 U.S. 254, 265, (1986)). “The Court also has acknowledged
[that]} state d;acisis ‘permits society to presume that bedrock principles are founded in the law
rather than in the proclivities of individuals, and thereby contributes to the integrity of our
constitutional system of government, both in appearance and in fact”” La Verie, at 1155
(quoting, Vasquez ot 265-266).

This Court recognizes the doctrine of stare decisis in the same manner as the United
States Supreme Court. Specifically, this Court has stated that its “decisions ... hold positions
of permanence in this court’s jurisprudence — precedent that, under the docirine of stare
decisis, we will not overturn absent compelling reasons for so doing. Mere disagreement does
not suffice.” Secretary of State v. Burk, 124 Nev. 56, ___, 188 P.3d 1112, 1124 (2004)

(citing, Black’s Law Dictionary 14472 (8th ed. 2004) (defining “stare decisis” as the “doctrine

of precedent, under which it is necessary for a court to follow earlier judicial decisions when
the same points arise again.”); see also, Stocks v. Stocks, 64 Nev. 431,438, 183 P.2d 617, 620
(1947) (noting that the doctrine of stare decisis is “indispensible to the due administration of

justice”); Grotts v. Zahner, 115 Nev. 339, 342, 989 P.2d 415, 417 (1999) (Rose, J., dissenting)
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(noting that the doctrine of stare decisis serves “‘societal interests in ... consistent, and
predictable application of legal rules” (quoting, Thomas v. Washington Gas Light Co., 448
U.8. 261, 272 (1980))).

Respbndent Court did hot adhere to or recognize potential implications with the
doctrine of stare decisis when rendering its February 10, 2011 Order. Rather, Respondent
Court failed to apply the established precedent set by this Court in First Light IIl. The law in
this State, pursuant to First Light II and Shuette, requires a district court to perform an
analysis under NRCP 23 before granting permission to a homeowners® association to bring a
representative suit on behalf of individual Unit owners for alleged constructional defects
affecting the individual Units. Respondent Court’s failure to adhere to established precedent
was an arbitrary and capricious abuse of discretion, as mere disagreement with this Court’s
holdings in its September 3, 2009 Order and First Light II does not give Respondent Court
license to disregard Nevada’s clearly established precedent.

Contrary to the principles of stare decisis Respondent Court sua sponte suggested an
inapplicable conflict in the instance of a homeowners’ association seeking to represent only
two (2) homeowners. (See, Exhibit “12”) As this Court recognized, NRS 116.3102(1)(d)
only creates eligibility for a homeowners® association to act as a representative on behalf of
Unit owners in litigation; but it does not extinguish all other requirements which apply to any
litigant acting in a representative capacity in a constructional defect action. To conclude
otherwise would create an improper classification of construction defect litigants whereby
‘ndividual homeowners seeking to litigate the claims of others would be subject to the
analysis of NRCP 23, but an association would not be subject to the NRCP 23 analysis for the
exact same claims of others. Such a classification would be contrary to constitutional equal
protection requiretnents, and this Court previously indicated it would not create such
classifications. See, ANS’E, Inc. v. Eighth Jud. Dist. Ct., 192 P.3d 738, 740 & T44-5 (Nev.
2008). Consistent with the foregoing, this Court held, “[wle conclude that representative

actions filed by homeowners’ associations are amendable to the same treatment as class action
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Jawsuits brought by individual homeowners, which we discussed in Shuetie”. See, First Light
JI,215 P.3d at 704. Respondent Court cannot ignore these rulings.

Petitioner submits if Respondent Court refused to apply and enforce the holding and
law of First Light Il in reliance upon any perceived conflict between NRS 116.000 ¢f seg. and
representative action analysis of the holdings of First Light I and Shuette and NRCP 23, such
refusal is an unsupportable and incorrect result that requires correction by extraordinary relief.

X. CONCLUSION

Respondent Court arbitrarily and capriciously abused its discretion in failing to
perform an NRCP 23 analysis pﬁsuant to this Court’s September 3, 2009 Order and #s First
Light II Opinion in granting the Association’s Motion for Declaratory Relief Re: Standing
Pursuant to Assignment and Pursuant to NRS 1 16.3102(1)(d).

As such, Petitioner respectfully requests that this Court exercise its discretion and
grant the instant Petition for Writ of Mandamus, or in the Alternative, Writ of Prohibition, and
further respectfully requests that this Court remand this matter to Respondent Court to
properly analyze the Association’s ability to bring forth claims under the NRCP 23 analysis.

DATED this 9" day of June, 2011.

LLER NEBEKEREGARLSON
HALUCK, LLP

BERT C. CARLSON, ESQ.
evada Bar No. 8015
MEGAN K. DORSEY, ESQ.
Nevada Bar No. 6959
IAN P. GILLAN, ESQ.
Nevada Bar No. 9034
300 South Fourth Street, Suite 500
Las Vegas, NV 89101
Attorney for Petitioner,
D.R. HORTON, INC.
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An unpublishedjorder shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

D.R. HORTON, INC., A DELAWARE No. 58533
CORPORATION,
Petitioner,

vs.

THE EIGHTH JUDICIAL DISTRICT F E L E B
COURT OF THE STATE OF |
NEVADA, IN AND FOR THE AUG 10 201
COUNTY OF CLARK; AND THE _
HONORABLE SUSAN JOHNSON, o
DISTRICT JUDGE,

Respondents,

and

HIGH NOON AT ARLINGTON
RANCH HOMEOWNERS
ASSOCIATION, A NEVADA NON-
PROFIT CORPORATION,

Real Party in Interest,

RAGIE K. LINDENAN
SUPREMEEQUR

ORDER DIRECTING ANSWER

This original petition for a writ of mandamus or prohibition
challenges a district court order holding that real party in interest may
litigate, on behalf of individual homeowners, claims for alleged
constructional defects in individual units. Having reviewed the petition, it
appears that petitioner has set forth issues of arguable merit and that
petitioner may have no plain, speedy, and adequate remedy in the
ordinary course of the law. Therefore, real party in interest, on behalf of
respondents, shall have 20 days from the date of this order within which

to file an answer, including authorities, against issuance of the requested

SupREME CoOURT
oF
NevADA

©) 19474 odfEE




writ. Petitioner may file any reply within 20 days from the date that real

party in interest’s answer is served.
It is so ORDERED.

, C.d.

cc.  Hon. Susan Johnson, District Judge
Koeller Nebeker Carlson & Haluck, LLP/Las Vegas
Angius & Terry LLP/Las Vegas

SuPREME COURT
OF
NEVADA 2
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Las Vegas, NV 89§01
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Electronically Filed
03/0172011 Q3:27:30 PM

03/61/2011 03:27:30 PM

MTN | e b -
Joel D, Odou, Esg. e

Nevada Bar No. 7468 CLERK OF THE COURT
iodou@wshblaw.com

Thomas E. Trojan, Esq.

Nevada Bar No. 6852

trojan@wshblaw.com

Woop, SmiTH, HENNING & BERMAN LLP

7670 West Lake Mead Boulevard, Suite 250

l.as Vegas, Nevada 89128-6652

Attorneys for Defendant, D.R. HORTON, INC.

DISTRICT COURT

CLARK COUNTY, NEVADA
HIGH NOON AT ARLINGTON RANCH | CASE NO.: AB42616
HOMEOWNERS ASSOCIATION, a DEPT NO.: XX
Nevada non-profit corporation, for itself
and for all others similarly situated, (ELECTRONIC FILING CASE)
Plaintiff, D.R, HORTON, INC."S MOTION FOR
RECONSIDERATION OF ORDER
v, DATED FEBRUARY 10, 20141

D.R, HORTON, INC., a Delaware
Corporation DOE INDIVIDUALS 1-100,
ROE BUSINESSES or
GOVERNMENTAL ENTITIES 1-100,
inclusive,

Defendants.

COMES NOW Defendant D.R. .HORTON, INC. ("D.R. Horton"}, by and
through its attorneys, Wood, Smith, Henning & Berman, LLP, and hereby moves
this Court to respectfully hear D.R. Horton's Motion for Reconsideration of this
Court's Order dated February 10, 2011,
17t
it
i
1.

I
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This Motion is based on the following Memorandum of Points and
Authorities, the attached exhibits and affidavits, the papers and pieadings on file,
and any oral argumepuhe Court may entertain,

DATED: March _| , 2011 WOOD, SMITH, HENNING & BERMAN LLP

R G

JOEL D, ODOU o
Nevada Bar No. 7468

THOMAS E. TROJAN

Nevada Bar No. 6852 '
WOOD, SMITH, HENNING &
BERMAN, LLP

7670 West Lake Mead Boulevard,
Suite 250

l.as Vegas, Nevada 88128-8652
Attorneys for Defendant,

D.R. HORTON, INC.
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1 NOTICE OF MOTION
2 TO:  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
3 PLEASE TAKE NOTICE that Defendant, D.R. HORTON, INC.| respectfully
4 1 requests that the Court conduct a hearing on Defendant, D.R. HORTON, INC.'s
5 | Motion For Reconsideration of Order dated February 10, 2011, before the above
6 || entitied Gourt at am. on the day of L2011,
7l or as soon thereafter as the matter may be heard.
8 || DATED: March ___, 2011 WOOD, SMITH, HENNING & BERMAN LLP
. By:
9 o
7L. . 7 — -
1 0 v Lo
JOEL D. QDGU o
11 Nevada Bar No. 7408
% g THOMAS E. TROJAN
Z & 4 12 Nevada Bar No. 6852
% Sad WQOD, SMITH, HENNING &
B gy 10 BERMAN, LLP
“IBEE 44 7670 West Lake Mead Boulevard,
2¥38: Suite 250
Sfoik 45 Las Vegas, Nevada 80128.6652
Tgs §§ - Attorneys for Defendant,
E 2ER 16 D.R. HORTON, INC.
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MEMORANDUM OF POINTS AND AUTHORITIES IN Sw
MOTION FOR RECONSIDERATION ‘
1.

INTRODUCTION

D.R. Horton seeks reconsideration of the Court's Order dated February 10,
2011 (the "Order”), The Court issued its Order after hearing oral argument on
Plaintiff High Noon at Arlington Ranch Homeowner's Association (the "HO A
Motion for Dedlaratory Relief Re: Standing Pursuant To Assignment and Pursuant
to NRS 116.3102{1)(d) filed September 30, 2010, and heard on November 10,
2010. As set forth in the drder, the Court found that the HOA lackeq standing to

[T B I ) = N . S o

-
f}

assert defect claims alleged to exist within the individual homes at the Subject

. §
—

Property for failing to satisfy the class action requirements of NRCP 23 and D.R.
Horton, Inc. v. District Court, 125 Nev. ___, 215 P.3d 697 (2009} hereinafter "First
Light 1. The Court did find that the HOA did have standing to assert defect

[ N, 4
E- N 4 A

claims with regard to "building envelopes,” finding that issues alleged as to

-
=)

"“building envelopes® pursuant to NRS 116.3102(1)(d). D.R. Horton takes issue

LAS VEGAS, NEYADA 89128-6652
TELEPRONE 702 ?220&25 ¢ FAx 702 253 6225
—
o

P
-]

with that portion of the Order addressing "building envelope” defect aliegations.

WOGD, SMITH, HENNING & BERMAN LLP
Atomeys at Law
TE70 WEST LAKE MEAD BOULEVARD, SUITE 259

-
[os}

The primary concern B.R. Horton brings to this Court's attention is that the

—
(<o)

Order appears to be inconsistent in applying class action principles to defect

N
<

claims alleged to exist within individual homes, and those alleged to exist outside

vl
-

the individual residences. In the underlying moving papers, the HOA has taken

I
RS

the position that both categories of defects, those affecting individual homes and

those within the "building envelope" affect each and every member of the common

NN
R )

interest community. From there, the HOA argued that NRS 118.3102(1)(d)

s
o

empowered it to assert both categories of defect claims.

Ny
o

The Order sets forth that the Court rejected the HOA's position that NRS

N
-

116.3102(1)(d) applied to defect allegations within the individual residences, and

DN
]

sound that such defect claims must satisfy the class action requirements of NRCP
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273 instead. But, the Order also indicates that the Court did accept the HOA's
position as to."building envelope” defect allegations. The natural consequence of
these findings Is that confusion now exists as to why class action ahalysis is
appropriate for defect claims that the HOA alieges affect the entire common
interest community, but only so long as such defect claims affect "building
envelopes." As set forth in its pleading papers and in oral argument before the
Court, the nature of the defects alleged as to "building envelope” do not affect
each and every member of the community, let alone two (2) homeowners. Indeed, |
as the “building envelope” defects are either so de minimis or else unigue that
require the HOA to salisfy the class action principles of NRCF 23 and First Light Il.
| il _
FACTUAL BACKGROUND
1. High Noon at Arlington Ranch consists of 342 triplex home

condeminiums in a 114-building development in Las Vegas, Nevada. Each
condominium is a separate, freehold estate within the common-interest community
called High Noon at Arﬁngtén Ranch.

2. Prior to serving its NRS 40,645 Notice, the HOA filed @ Complaint
against D.R. Horton on June 7, 2007, alleging breach of warranty, breach of
contract and breach of fiduciary duty for alleged construction defect,

3. Six mohths after commenging suit, on January 21, 2008, the HOA
sent an NRS 40.645 Notice to D.R. Horton aiieg'mg defects in both the common
areas and each of the 342 individual units at the Subject Property (hereinafter, the
"Chapter 40 Notice" or "Notice”). The HOA included the fdtiowing expert materials
in support of this Notice: '

a. Report of Electrical Deficiencies for Arlingion Ranch dated
Qetober 10, 2007, prepared by JN2 Electrical Consulting, Co.;
b. Structural Defects Report dated October 31, 2007, prepared

by Marcon Forensics,

L ECALIDSTOR-0088/1608922.1 B
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and Pursuant to NRS 116.3102(1)(d) filed September 30, 2010, and heard on
November 10, 2010,
6. The Court entered the Order on February 10, 2011,
.
LEGAL ANALYSIS

=
~j

1 ¢ List of Civil Defects dated January 8, 2008, prepared by
2 Burkett & Wong;
3 d. Preliminary Defect List and Repair Recommendations dated
4 January 7, 2008, prepared by R.H. Adcock/Architect &
5 Associates, Ine.;
6 e. Plumbing/Mechanical Preliminary Defect List dated January 7,
7 2008, prepared by Harvey Kreitenberg; and
8 f. Preliminary Summary of Geofechnical Investigation dated
9 November 9, 2007, prepared by TerfaPac:n" ic.
10 4, Also on January 21, 2008, the HOA senta Suppiementat Notace of
11 || Compliance with Nevada Revised Statute 40.645 to D.R. Horton in order to
é 5 g 12 provide D.R. Horton with a Revised Plurnbing & Mechanical Preliminary Defect
% g% § 13 || List and Defect Locator Matrix by Harvey Kreltenberg (the Supplemental Notice,
éé%g% 14 || together with the NRS 40.645 Notice, are hereinafter referred 1o collectively as the
gg%%g 15 || "Notice"}.
gﬁ %gi 16 5. Motion for Declaratory Relief Re; Standing Pursuant To Assignment
g 8%

BN DN e =
N O @ @
>

Reconsideration of the Order Is Warranted Due to the Inconsistent
Application of NRCP 23 and First Light Il,

N
w

D.R. Horton seeks reconsideration of the Order pursuani to EDCR 2.24. As

N
B

noted hereinabove, the Order appears to be inconsistent in the manner in which

b
h

the Court applied the class action requirements of NRCP 23 and First Light 11,

B
o

Specifically, the Order sets forth that the Court utilized the class action analysis for

v
~1

the defect allegations within the individual homes, but analyzed defect claims as to

N
[vo]

L EGALGS708-00B8/1609922,1 B
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—l

the "building envelopes” under NRS 116.3102(1)(d). Because confusion exists in
light of apparently 2 separate tests for 2 different categories of defects, '
reconsideration of the Order is warranted.

In ruling that class action analysis is not apprbpriate for the "building
envelope” defect allegations, the Court premised its decision on s view that
"claims retating to constructional defects located upon or within the buildings'
envelopes are different, and affect every member of the common-interest

community.! The Court further supported its ruling by noting that “requiring a

W @~ ot B M

homeowners association to meet all prerequisites of NRCP 23 before it can

—
[}

litigate, on behalf of its members, constructional defects affecting the common-

i
e

interast community,.such as those upon or within exterior walls, wall openings, and
roofs, would nullify NRS 116.3102(1)(d)."* The Court also noted that defect

allegations as to systerns that may be contained within a "building envelope” are

L e 4
w M

w3

a
n

“not elements common to the entire community,

The problem arises, however, when examining the actual "building

-
=]

envelope" defect claims. For example, the Notice provides that 56 linear feet of

LAS VEGAS, NEWACA 89128-6652

TELEPHONE TOZ 227 0625 + FAr 7022638225
—-—
5]

i
-3

stucco cracks were measured and observed. Even if considered in the context of

WOOD, SMITH, HENNING & BERMAN LLP
Atomeys atlew -
7670 WEST LAKE MEAD BOULEVARD, SUITE 250

—
m

the 65 buildings inspected, each building allegedly exhibits less than 1 inch of

alleged stucco cracking. This must be considered in the context that each

| & Y
< W

building, and its cor;esponding "building envelope,” is comprised of at least 4

N
A

primary walls. Thus, the Notice actuaily sets forth that less than 1 inch of alleged

e
[y

stucco cracking coours at some location somewhere upon the primary walls. To

™
[

conclude, as the Order sets forth, that less than 1 inch of alleged stucco cracking

24 |l at any given building presents a claim that affects the entire common-interest
25
o6 ' See, Order, p. 18, 1. 26-28; p. 19, 1. 1,

2 id., p. 18, 1. 15-18.
* id., p. 18, 11 20-23:

NN
s

LEGAL:05708-0088/1609922.1 - f
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community, is troubling. That less than 1 inch of stucco cracking could affect 2 or
mernbers of a building, let alone the entire common-interest community, belies
logic and the actual facts.

This is true as to the remaining categories of "building envelope” defects.
As set forth in the Notice, defect allegations as to the decks and balconies involve
5 subcategories, afl of which occur at different locations and in different
quantities.* The Notice also sets forth that each different plan type (101, 102, and

103) all have different balconies andfor decks, with differing manners of access.®

€@ O ~ ®» ;b W N

Similarly with exterior doors, there are 4 subcategories of defects, each alleged to

—
L]

exist in varying as to the nature, extent and location. The same is true of the

- 4
-,

roofing defects and the windows. The sheer number of subcategories of defects,

—_
B

interspersed throughout the Project, do not confirm that any given defact issue

affects the entire common-interesi community. If anything, the Notice confirms, in

EEGEY
oW

the same manner as it does with regard to defects within the individual homes,

that defects at the “building envelopes™ are not common or typical, much less

I
&

consisting of a predorminate question of fact or law, The failure of the Order to

LAS VEGAS, NEWADA 89128-6852
_zErERvoNg TO2 2220628 o £ax 702253 6228
—
o

-
~3

apply class action analysis {o claims that do not affect the entire common-interest

WOOD, SMITH, HENRING & BERMAN LLP
Attorneys ot Law
7470 WEST LAKE MEAD BOULEVARD, SUITE 250

Y
o

community requires clarification.

—
[ie]

Fuﬁher, this Court, while noting that O.R. Horton, {nc, v. District Court, 123
Nev. 468, 168 P.3d 731 (2007)(hereinafter, "First Light I') permits an exirapolated

NN
- 0O

notice, did not harmonize this decision with NRS 40.645 2 (b) and (c). The Court

el
N

correctly noted that:

»
[4}]

"when multipie homes are believed to contain a common defect, the
Legislature intended allowing owners to formulate a pre-litigation
notice using expert opinions and exirapolation, 50 long as their
notices satisfy the "reasconable detail requirement of NRS

I
-

Ny
[4)]

a3
3]

4 See, the HOA's Notice, p. 62-73.
5 id. p.62.

b N
o~

LEGAL:05708-0088/M1608922.1 ~8:~
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40.645(2)." (Emphasis added).®

By way of review, NRS 40.845 2 (b} and (¢) provide in pertinent part, ag
follows:

2. The notice given pursuant to subsection 1 must:

(b) Specify In reasonable detail the defects or any damages or injuries to
each residence or appurienance that is the subject of the claim; and

{c) Describe in reasonable detail the cause of the defects if the cause is
known, the nature and extent that is known of the damage or injury resulting
from the defects and the location of each defect within each residence or
appurtenance to the extent known. (/d.)(Emphasis added).

€ O O~ M g hd W N -

10 In this instance, the Plaintiff's Notice completely ignores these

11 || requirements, even through the alleged defects were purportedly measured by the
12 || Plaintiffs’ experis.

13 The statute uses the words "must” and hence D.R. Horton maintains that
44 || this pmv‘rsidn must be harmonized with an extrapolated notice 1o provide the

15 [l requisite detail. As an example, the Notice in this case could have, but completely

16 [| failed to, specified where the alleged stucco and drywall cracks in the buildings are

LAS VEGAS, NEWADA 891256652

TELEPHORE TO2 2220625 + rax 7022536228

17 {| purportedly located, all while claiming to have measured the alleged cracks. This

WOOD, SMITH, HENNING & BERMAN LLP
Attomeys at Law
7670 WEST LAKE MEAD BOULEVARD, SUITE 250

18 || deliberate withholding of detail is yet a further example of the Plaintiffs attempting

19 tb hide their claims to completely undermine and frustrate D.R. Horton and its

20 |l subcontractor's right to inspect and repair.

21 Plaintiff could have easily stated that certain walls were inspected and

22 |Ifound fo have these defects, and then, based upon a reasonable sample,

23 |l extrapolated these claims to the walls not inspected. Instead, Plaintiff withheld all
24 ||information about the claims other than their purported length, and presented the

25 il Court with a conclusion that cannot be tested, j.e. that the defects meet the

26
27
28

8 See, Order, p. 12, 1l 12-186.

LEGAL:D5708-0088/1600022.1 -8
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WOOD, SMITH, HENRING & BERMAN LLP
Aftamays al Law
7570 VWEST LAKE MEAD BOULEVARD. SUITE 250

S5

LAS VEGAS, NEWADA 83121
TELEFHONE 702 2220625 » rax 702 2536225
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requirements of both the Statute and the Case law. As such, no analysis under

the Case law or Statute was possible and as a matter of law, D.R. Horton

contends that these claims cannot be found to be in compliance with the mandates

of the Legislature and the Nevada Supreme Court,

Accordingly, D.R. Horton requests that the Court reconsider and clarify its
prior Qrder and require the Plainiiﬁs to specify with reasonable detail their claims,
even those that are purportedly extrapolated, so that an appropriate inquiry can be
conducted.

v,
CONCLUSION
WHEREFORE, based upon the foregoing, D.R. Horton respectiully

requests that this Court grants its Motion for Reconsideration, and reconsider its
Order. The Order appears to inconsistently apply First Light If in considering
whether the defect allegations set forth in the HOA's Notice require class action |
analysis under NRCP 23, or analysis under NRS 116.3102(1)(d). In addition, both
types of analysis appear to need to be in compliance with MRS 40.645 (b) and (c),
something that the Plaintiff has not provided enough detail in their Notice to allow
either D.R. Horton or this Court to do.

DATED: March __{if 2011 WQOD, SMiTH, HENNING & BERMAN LLP

N S

JOEL D. ODCU

Mevada Bar No. 7468
THOMAS E. TROJAN

Nevada Bar No. 68562

WOOD, SMITH, HENNING &
BERMAN, LLP _

7670 West Lake Mead Boulevard,
Suite 250 .

l.as Vegas, Nevada B9128-6652
Attorneys for Defendant,

D.R. HORTON, INC.

LEGAL:D5708-0088/1609922.1 ~10-
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2 CLERK OF THE COURT
Z CLERK OF THE COURT
3
4 DISTRICT COURT
5 CLARK COUNTY, NEVADA
6
HIGH NOQON AT ARLINGTON RANCH | Case No. 074542616
7 HOMEOWNERS ASSOCIATION, a { Dept. No. XX
Nevada non-profit corporation, for fself
8 and Sor all others similarly situated,
9 Electronic Filing Case
Plaintiff,
10
Vs.
11
12 DR HORTON, INC,, 2 Delaware
Corporatien; DOE INDIVIDUALS 1-100;
13 ROE BUSINESS or GOVERNMENTAL
ENTITIES 1.100, inclusive,
14
15 Defendants.
16 ORDER
17 This matter, concerning Plaintiff’s Motion for Declaratory Relief Re: Standing Pursuant To

18 || Assignment and Pursuant to NRS 116.3102(1)(d) filed September 30, 2010, came on for hearing on

19 the 10® of November 2010 at the hour of 9:30 a.m. before Department XX of the Eighth Judicial
Ei District Court, in and for Clark County, Nevada, with JUDGE SUSAN H, JOHNSON presiding;
fﬁ %’« %22 Plaintiff HIGH NOON AT ARLIINGTON RANCH HOMEOWNERS ASSOCIATION appeared by
£ § % 23 || and through its attorney. PAUL P. TERRY, JR., ESQ. of the law firm, ANGIUS & TERRY; and
% = § 24 | Defendant D.R, HORTON, INC, appsared by and through its attorneys, JOEL D. ODOU, ESQ. and
25 || THOMAS E. TROJAN, ESQ. of the law firm, WOOD SMITH HENNING & BERMAN, Having
§ " 2 26 reviewed the papers and pleadings on file herein, heard oral arguments of the parties and taken this
§§§ 2; matter under advisement, this Court makes the following Findings of Fact and Conclusions of Law:
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s
i

‘; FINDINGS OF FACT
2 1. Plaintiff HIGH NOON AT ARLINGTON RANCH HOMEOWNERS
3 1, Plaintiff HIGH NOON AT ARLINGTON RANCH HOMEOWNERS
3 i ASSOCIATION is the goveming body of a 342-unit triplex townhouse planned development/
4 | common-interest community created pursuant to NRS Chapier 116 and located within Las Vegas,
5 . . .
Clark County, Nevada. The community consists of townhouse units, owned by the Association’s
6
. members, as well as common elements owned by Plaintiff over which the homeowners have
g casements and enjoyment,
9 z. The community was developed, constructed and sold by Defendant D.R. HORTON,
10 || INC. in or about 2004 to 2006.’
1 3. The subject property consists of 114 stractures, each building of which contains three
12 ‘ . .
{3) units, for a total of 342 homes. The instant action involves claims for damages arising out of
13
14 constractional defects within the building envelopes in which Plaintiff has no ownership interest, as
15 well as within the interiors of 194 units for which Plaintiff has obtained assignments from those
16 )| homes owners.” The alleged constructional defects include, but are not limited to structural, fire
17 | safety, waterproofing defects, and deficiencies in the civil engineering/landscaping, roofing, stucco
18 and drainage, architectural, mechanical, plumbing, HVAC, acoustical, electrical, and those relating
19
to the operation of windows and sliding doors.”
20
2 4, Plaintiff defines “building envelope™ as “the exterior of the building, the roof, the
39 || stucco, the balconies and decks, the exterior doors and the windows.” 4
23
24
25 'See Complaint fifed June 7, 2007, Paragraph 10, p. 3.
e Exhibit 5 to Plaintifis Motion for Decleratory Relief filed September 30, 2610.  According to Defendant
26 D.R. HORTON, INC., the asyignments number 193, not 194. See Defendants’ Cpposition to Plaintiff's Motion for
% E Declaratory Retief Re: Standing Pursuant to Assignment and Pursuant to NRS 116.3102(1)(d) filed October 19, 2010, p.
) I
& § e 27 *See Complaint filed June 7, 2007, Paragraph 16, p. 4.
;‘?:é- g 28 4see Plaintiff's Motion for Declaratory Relief, p. L.
283
o7 [+ ¥
7540
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5. Plaintiff now moves this Court for declaratory relief, and adjudge the Asseciation has

1

5 || standing to assert:

o i standing to assert:

3 a. All constructional defect claims in the 194 units for which Plaintiff has

4 procured assignment of rights from the units’ owners;

. b. Constructional defect claims within the structures’ envelope, structural and
i fire resistive systems in those buildings which contain a unit for which the Association has
] procured an assignment of rights; and

0 . Constractional defect claims within the building envelope, structural and fire
10 resistive systems in all structures pursuant to NRS 116.3102(1)(d).

3 CONCLUSIONS OF LAW

12 Plaintiff’s Standing To Assert Claims Within 194&%&%&3%

: 1 NRS Chapter 116, also known as the Uniform Comimon-Interest Ownership Act

15 (UCIOA), applies to all common-interest, planned communities. 4lso see D.R, Horton, Ine. v,
16 1 District Court, 125 Nev. , 215 P.3d 657,701 (2009).5 The purpose of the UCIOA s to “make
17 I uniform the law with respect to the subject of this chapter among states enacting it.” NRS

18 | 116.1109(2). Here, Plaintiff HIGH NOON AT ARLINGTON HOMEOWNERS ASSOCIATION

19 ,

moves the Court for declaratory relief to determine, inter alia, whether it has standing fo assert all
20 :
21 constructional defect claims in the 194 units for which Plaimtiff has procured assignment of rights

52 || from the units’ owners.
23 2. From a procedural perspective, the units” owners association may commence a civil

24 | action only upon a vote or written agreement of the owners of units 1o which at least a majority of

2 .

5 the votes of the association’s members are allocated. See NRS 116.31088( 1).5 Notably, however,
P

& é 21

g i g $his decision also has been dubbed by the courts and attorneys as “First Light If. "

g :"?3) é 28 $The provisions of NRS 116.31088(1) do not apply to civil actions that are cominenced to (1) enforce payment
S5 8

[CE~ =

3




(Page 4

RS i

of 20)

oo H LN PR L P I AL AR D A ey IS Y S 0 PR LT R T2

o petson other than a unit's owner may request diemissal of the civil action commenced by the

association on the ground the association failed to comply with any provision of NRS 116.31088.
associztion on the ground the association failed to comply with any provision of NRS 116.31088.

N

See NRS 116.31088(3).

3 In interpreting NRS 116.31088(3), the Nevada Supreme Court concluded the statute
prohibits a non-member from challenging the adequacy of the procedure underling the

commencement of a civil action. D.R. Horton, Ine. 125 Nev. , 215 P.3d at 701. However, there

is nothing in NRS 116.31088 that precludes a developer from challenging whether the homeowners’
association may assert claims ina representative capacity on behalf of its members. fd, citing

Restatement {Third) of Property: Servitudes §6.11 (2000)(“If either the members on behalf of whom

SN 0 =1 T W R W N

—

the association sues or the association meets normal standing reguirements, the question whether the

Pl
o

association has the right to bring a suit on behalf of the members is an internal question, which can

N

be raiged only by a member of the association.”). That is, a non-member developer is barred only

—
(]

from challenging the adequacy of the internal procedures a homeowner’s association follows before

S

commencing a civil action on behalf of its members. Jd.

—
W

4, MRS 116.3102 addresses the powers of a unit owners’ association, which includes

N

whether it has standing to sue or be sued. It provides in pertinent part:

o
~1

1. Except as otherwise provided in subsection 2, and subject to the provisions of
the declaration, the association may do any or all of the following:

[ N
Lo B (e R v

(d)  Institute, defend or intervene in litigation or administrative
progeedings in its own name on behalf of itself or two ot more units” owners ou
smatiers affecting the common-interest communily,

{Emphasis added)

[ B o T
W N

5. In D.R. Horton. Ing., 125 Nev. 215 P.3d at 702-703, the Nevada Supreme

U

2
-

Court concluded NRS 116.3102(1) was ambiguous because the statute was susceptible to two

3
Ln

reasonable interpretations—either the “common-interest community” included individual units or it

o
o

of an assessment; (2) enforce the association’s declaration, bylaws or rules; (3} enforce a contract with 2 vender; (4)
proeeed with a counterclaim; or (5) protect the heaith, safety or welfare of the association’s members.

SUSAN H, JOHNSON

DISTRICT JUDGE
DEPARTMENT XXII
8 by
2 -

4
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o

did not. To resolve the ambiguity, the high court turned to other provisions and definitions

contained in NRS Chapter 116, along with the Restatement (Third) of Property and its commentary,
contained in NRS Chapter 116, along with the Restatement (Third) of Property and its commentary,

NN

1o determine the Legislature’s intent. Ultimately, the Nevada Supreme Court determined the
collaboration of definitions of “common-interest community,” NRS 116.021, “unit,” NRS 116.093,
and “common elements,” NRS 116.017, lead to the conclusion units are considered a part of the
common-interest community, whereby “on matters affecting the 'commonwinterest community,” a
homeowner’s association had standing to assert claims affecting individual units.

6. In so holding, however, the Nevada Supreme Court also concluded that, because NRS

116.3102(1)(d) and Restatement (Third) of Property: Servitudes §6.11 permitted a homeowners’

W e =3 W B W

association to file an action in a representative capacity, the statutory grant must be reconciled with

et

11 | the principles and analysis of class action lawsuits and concerns related {0 constructional defect class

12 U actions, which the high court addressed in Shuette v. Beazer Homes Holdings Corp,, 121 Nev. 837,

13 || 124 P.3d 530 (2005). D.R. Horton, Inc., 125 Nev. ,215P.3d at 703. As noted by the Nevada

14 || Supreme Court, 215 P.3d at 703-704:

15 ...the commentary to Restatement (Third) of Property seetion 6,11, which reaffirms that &
16 homeowners’ association has standing to assert claims affecting individual units, also
provides, “[iJn suits where no common property is involved, the association functions much
17 like the plaintiff in a class-action litigation, and questions about the rights and duties between
the association and the members with respect to the suit will normally be determined by the
18 principles used in class-action litigation.” Restatement (Third} of Prop.: Servitudes §6.11
19 omt. & (2000).
20 Therefore, because a homeowners’ association functions much like a plaintiffin a
class action, we conglude that when an association asserts claims in a representative capacity,
21 the action must fulfill the requirements of NRCP 23, which governs class action lawsuits in
2 Nevada. And we turn to both NRCP 23 and the principles addressed in Shuetre to determine
. how “questions about the rights and duties between the association and the members,”
23 Restatemnent (Third) of Prop.: Servitudes §6.11 cmt. a, shall be resolved, When describing
the policy behind class action lawsuits, this court has declared that “class actions promote
24 efficiency and justice in the legal system by reducing the possibilities that courts will be
asked to adjudicate many separate suits arising from a single wrong.” Shuete, 121 Nev. at
25 846, 124 P.3d at 537. However, in Sheutte, this court announced that because a fundamental
96 tenet of properly law is that land is unique, “as a practical matter, single-family residence
5 . 2 constructional defect cases will rarely be appropriate for class action treatment,” Jd. at 854,
£8u 27 124 P.3d at 542. In other words, because constructional defect cases related to multiple
&2 g 28 properties and will typically involve different types of constructional damages, issues
Z25
i
won




{Page 6 of 20)

concerning causation, defenses, and compensation are widely disparate and cannot be
determined through use of generalized proof. Jd. at 855, 124 P.2d at 543, Rather, individual
parties must substantiate their own claims and class action certification is not appropriate.

R LS Lk il diad = bkl R — b it sl R L B L ’
parties must substantiate their own claims and class action certtfication is not appropriate.
Id

=

[

7. Asnoted above, in this case, Plaintiff HIGH NOON AT ARLINGTON
HOMEOWNERS ASSOCIATION moves the Court for declaratory relief and to adjudge it has

standing to assert all constructional defect claims within the 194 units for which it has procured

assignment of rights from the units® owners, Applying the analysis above, this Court concludes it

makes no difference how Plaintiff came to act as its members’ or units’ owners’ representative,

whether by assignment of claims, vote or other internal procedure, That is, the assignments of

e R R N = AT V. .~

Bt

claims by units’ owners to their homeowner association do not dispel the requirements set forth by

Yt
—

the Nevada Supreme Court in D.R, Horton, Inc., 125 Nev. , 215 P.3d 697, that must be met by

—
vl

fa—
1a¥

Plaintiff in order to have standing. To wit, the appropriate question here is not whether an

S

assignment of claims permits a homeowner's association to act on behalf of its member. Itis

(=7
L

whether the Complaint, filed by the Association, and seeking damages, inter alia, for all

—t
[

constructional defect claims within the 194 individual units, fulfills the requirements of NRCP 23,

—
w3

which governs class action lawsuits. As noted more fully below, this Court determines Plaintiff

-
o

HIGH NOON AT ARLINGTON RANCH HOMEOWNERS ASSOCIATION has not fulfilled the

b
o B +7

requirements of NRCP 23, and thus, has no standing fo make or maintain claims made in its

e
et

representative capacity on behalf of its members for constructional defects within the units’ interiors.

b2
N

8. There is no question class action lawsuits are designed 1o allow representatives of a

3
[

numerous class of similarly situated people to sue on behalf of that class in order to obtain a

faes
e

judgment that will bind all. Shuette, 121 Nev. at 846, 124 P.3d a1 537, citing Johnson v. Travelers

N
Wi

Insurance Co., 89 Nev. 467, 471, 515 P.2d 68, 71 (1973). Class actions promote efficiency and

B2
O B

justice in the legal system by reducing the possibilities courts will be asked to adjudicate many

SUSAN H, JOHNSON
DISTRICT JUDGE

DEPARTMENT XXII
N2
o0




separate suits arising from a single wrong, and individuals will be unable to obtain any redress for

“wrongs otherwise irremediable because the individual claims are 100 small or the claimants (oo

“wrongs otherwise irremediable because the individual claims are too small or the claimants too

widely dispersed.” /d.

9, It is Plaintiff’s burden to prove the case is appropriate for resolution as a class action.
14, citing Cummings v, Charter Hospital, 111 Nev. 639,643 896 P.2d 1137, 1140 (1995).
Therefore, when deciding to certify a case to proceed as a class action, the district court must look to
NRCP 23(a) and (bj in “pragmatically determinfing]” whether the units” owners have shown “it is
better to proceed as a single action, [than as] many individual actionsl,] in order 1o redress a single

fondamental wrong.” id, citing Deal v. 999 Lakeshore Association, 94 Nev. 301, 306, 579 P.2d

775, T18-779 (1978).

10,  Under NRCP 23(a), plaintiffs, seeking to centify the case as a class action, st
establish four (4) prerequisites:

a. First, the “numerosity” prerequisite requires the members of a proposed class
be so numerous that separate joinder of each member is impracticable;

b. Second, the “commonality” prerequisite necessities the existence of questions
of law or fact common to each member of the class;

8 Third, the “typicality” prerequisite calls for a showing the representative
parties’ claims or defenses arc typical of the class’ claims or defenses; and

d, Fourth and last, the “adequacy™ prerequisite mandates the representative

parties be able to faisly and adequately protect and represent each class member’s interest.

Id, citing NRCP 23(a)(1), (2), (3) and (4).

11.  Before a class action can be certified, it must be shown the putative class has so many

mermbers that “joinder of all members is impracticable.” See NRCP 23(a)(1). While the numerosity

preraquisites mandate no minimum number of individual members, 2 putative class of forty (4) or

SUSAN H. JOHNSON
DISTRICT JUDGE
DEPARTMENT XXif
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hl more generally will be found to be numerous,’ Tmpracticability of joinder cannot be speculatively
5 || based on merely the number of class members; it must be positively demonsirated in an
5 & based on merely the number of class members; it must be positively demonstrated in an
3 |- “examination of the specific facts of each case.”? “Impracticable does not mean irrapossible;”9 n
4 examining the circumstances under which impracticality is asserted, courts may consider “judicial
5 P . . L] ] [ +
economy arising from the aveidance of a multiplicity of actions, geographic dispersion of class
6
; members, financial resources of class members; the ability of claimants to institute individual suits,
g and requests for prospective injunctive relief which would involve future class members,” among
9 || any other refevant factors.'® As the Nevada Supreme Court stated in Shuette, 121 Nev. at 847, 124
10 | P.3d at 538: “Under those considerations, the joinder of two hundred plaintiffs might not prove .
1 impracticable when they live in geographical proximity with one another and are asserting claims for
12 L .
which, if proven, they may statuterily recover attorney’s fees.”
I3
" 12.  Under the commenality prerequisite, class certification is proper onfy when “there are
15 questions of law or fact common to the class.” See NRCP 23(a)(2). Questions are common'to the
16 || class when their answers to one class member hold true for all other class members.'! Commonality
17 | does not require “all questions of law and fact must be identical, but that an issue of law or fact
18 | cxists that inheres in the complaints of all the class members”"'? To wit, this prerequisite may be
19
satisfied by a single common question of law or fact. Shuette, 121 Nev. at 848, 124 P.3d at 538,
20
2 citing Monaco v. Stone, 187 FR.D. 50, 61 (ED.N.Y. 1999).
o) 13, Typicality demands the claims or defenses of representative parties be typical of those
23
24 "See Cummings, 111 Nev, 639, 896 P.2d 1137 (concluding a class of three or four plaintiffs is insufficiently
numerous to justify certification of a class action); also see Kang v. Sierra Lincoln-Mercury, Inc, 91 Nev, 178, 533 P.2d
95 464 (197%)(involving an instance where 85 dissimilarly-situated plaintiffs were Jjoined in the action), ' i
¥See Golden v, City of Columbuys, 404 F.3d 950, 963-966 (6% Cir, 2005), guoting General Telephone Co, v,
26 EEOC, 446 11,8, 418-330 (1580). .
B ®See Robidoux v. Celani, 987 F.2d 931, 935 2™ Cir, 1993).
7w 3 7 144, 987 F.2d at 936, '
% :83 o 2 USee Sperp v. Fleming, Hovenkamp & Grayson, P.C., 4 S.W.3d 805, 810 {Tex.App. 1999){imterpreting an
el analogous Texas provision, Texas Rule of Civil Procedure 42(a}(2)].
%‘g% 28 27y 4S.W3dat 811,
ahe
B8
3
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| asserted by the class. Generally, the typicality prerequisite concentrates upon defendants’ actions,
5 | noton plaintiffs’ conduet.® Hence, defenses that are unique to the representative party rarely will
5 1l not on plaintiffs’ conduet,” Hence, defenses that are unique to the represertative party rarely will
3 || defeat this prerequisite unless they “threaten to become the focus of the liti gation,”"* Ag stated by
4 || the Nevada Supreme Court in Shuette, 121 Nev, at 848-849, 124 P.3d at 538-539, “[i]he typicality
5 . . . .
prevequisite can be satisfied{] by showing that ‘each class member’s claim arises from the same
6
] course of cvents and cach class member makes similar legal arguments 1o prove the defendant's
g kiabi!ity."s Thus, the representatives’ claims need not be identical, and ¢lass action certification will
g || notbe prevented by mere factual variations among class members” underlying individual claims.
10 | Porinstance, typicality of claims can result when each owner in a condominium complex ‘suffer|s]
1 damage’'® by way of being assessed for repairs to leaky common area roofs, even though some of
12 - , .
the individual unit owners have not otherwise suffered from leakage problems.”
13
14 14.  Lastly, and with respect to the adequacy requirement, a class action may proceed
15 only when it is shown the representative parties have the ability too “fairly and adequately protect
16 [ the interests of the class.” See NRCP 23(a)(4). This inquiry “serves to uncover conflicts of interest
17 || between named parties and the class they seek to represent.”'” Class representative members must
13 “possess the same interest and suffer the same injury” as other class members.'® For example,
19 .
representative parties of a single class of persons with varying asbestos-related injuries canmot
20
21
29 35¢e Wagner v. NutraSweet Co,, 95 F.3d 527, 534 (7" Cir, 1966)[“Typicality under [FRCP] 23(a)(3) should be
determined with reference to the [defendant’s] actions, not with respect to particularized defenses it might have against
23 certain class members."); Forman v. Data Transfer, Inc., 164 F.R.D. 400, 404 (E.D.Pa. 1995)[“When inquiring into the
typicality requirement under [FRCP] 23(a)(3), the focus must be on the defendants’ behavior and not that of the
platntiffs.”],
24 HSoe Gary Flastic Packeging v, Merell Lynch, 903 F.2d 176, 180 {2"d Cir, 1996, Carbalal v, Capital One, 219
25 FR.D, 437, 440 (N.D, [ 2004} The claims of a proposed class representative are considered atypical if the
representative is subject to a unique defense that is reasonably likely tobe a major focus of the litigation... [IJf the class
representative is likely to be preoccupied with a unigue defense, his claims are atypical.”).
z & 26 '*Onoting Robidouy, 987 F.2d at 936.
BuR SOuoting Deal, 94 Nev. at 306, 579 P.2d at 778,
£8 & 27 A mehem Products, Ine, v. Windsor, 521 U.8. 591, 625 {1997). ‘
9: g |5 '%;; 521 U.S. a1 625-626, guoting Bast Texas Motor Freipht v, Rodrigquex, 431 U.§. 395, 403 (1977, and
E5E 28 I sohlesineer v, Reservists to Stop the War, 418 1.8, 208, 216 (1974).
g 2ChISSIRECT ¥, AEILTVIS
=
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adequately advance the interests of the entire class when the individual class members have

disparate medical statuses, and, therefore, conflicting views on how a Himited amount of recovery
disparate medical statuses, and, therefore, conflicting views on how a limited amount of recovery

should be divided, dispersed, or otherwise dealt, 12
15,  Inaddition to meeting the aforementioned NRCP 23(a) requirements, plaintiffs
seeking to maintain a class action must show one of three conditions set forth in NRCP 23(b):

2 Separate ltigation by individuals in the class would create a risk the opposing
party would be held to inconsistent standards of conduct or that non-party members® interests
might be unfaixly impacted by the other members’ individual fitigation;

b. The party opposing the class has acted or refused to act against the classina
manner making appropriate class-wide injunctive or declaratory relief; or

' Commen questions of Jaw or fact predominaie over individual questions, and
a class action is superior to other methods of adjudication.*

16.  The predominance prong of the third condition “tests whether proposed classes are

i "
" The questions of law or fact at

sufficiently cohesive to warrant adjudication by repré:semation.
issue in this analysis are those that “qualify each class member’s case 45 a genuine c(:vnf,rove:rsy.”22
Therefore, the questions class members have in common must be significant to the substantive legal
analysis of the members’ claims. |

While the NRCP 23(b)(3) predominance inquiry is related to the NRCP 23(a) commonality
and typicality requirements, it is more demanding”” The importance of common questions must

predominate over that of questions peculiar to individual class members. For example, common

questions predominate over individual questions if they significantly and directly impact each class

YShuette, 121 Nev. at §49, 124 P.3d a1 539,

W 4ive see Shuette, 171 Nev. at 849-850, 124 P.3d at 539,

 Amchem Produs, Inc., 521 U.S. at 623,

ol hem Products, Inc.,

Behuetie 121 Nev, a1 850, 124 P.3d at 540, citing Amchem Products. Inc., 521 U.S. at 623-624,

10
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' ' member’s effort to establish liability and entitlement to relief, and their resolution “can be achieved

s

through generalized pr()Of.”?A On the other hand, when the facts and law necessary to resolve the
through generalized pr00£°’24 On the other hand, when the facts and law necessary to resolve the

claims vary from person to person taking into account the nature of the defenses presented, or when
the resolution of common questions would result in “superficial adjudications which. ..deprive either

%% individual questions predominate, whereby class action would be an

[party] of a fair tral
inappropriate method of adjudication. As noted by the United States Supreme Court, courts should
exercise caution in allowing a class action to proceed when the “individual stakes are high and

S 26
disparities among class members great.”

P JERRY - S . S B R T - "> B o

17.  Superiority, the second prong to the third NRCP 23(b) condition, questions whether
class action is the superior method for adjudicating the claims, thereby promoting the interests of
“efficiency, consistency, and ensuring that class members actually obtain relief.”>’ A proper class
action prevents identical issues from being “litigated over and over[,] thus avoid[ing] duplicative
15 proceedings and inconsistent results.™® 1t also assists class members obtain relief when they might
16 || be unable or unwilling to individually litigate an action for financial reasons or for fear of

17 repercussion.zg

3 18,  Asset forth in Shuefte, 121 Nev. at 852, 124 P.3d at 541, other factors worth
19 :
gonsidering include members® interests in individually controlling the litigation, whether and the
20 '
91 extent to which other litigation of the matter by class members has already commenced, the

27 desirability of litigating the class action in the particular forum, whether the class action will be

23 || manageable, and the time and effort a district court must expend in becoming familiar with the

24
25
#ntoore v. PaineWebber, ing., 306 F.3d 1247, 1252 (2™ Cir. 2002),

z = 26 ity of San Jose v. Superior Court of Santa Clara County, 525 P.2d 701, 711 (Cal, 1974).
Pw g% *Shugtte, 121 Nev, al 851, 124 P.3d at 540, guoting Amchem Products, Ing,, 321 U8, at 625,
g8 E a7 Tlnsram v, The Coca.Cola Co., 200 FRD. 684, 761 (N.D.Ga. 2001). .
= é’ £ s Bghuerte 121 Nev. at 852, 124 P.3d at 540-541, guoting Ingram, 200 F.R.D. at 701
e 29fd
-] ol LA
I &
nEa
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case.2® The court must determine whether other adjudication methods would allow for efficient

sl

resolution without compromising any parties’ claims or defenses.
resohution without compromising any parties” claims or defenses.

Hhe-th

NN

19.  While NRS 40.600 to 40.695, inclusive, governs actions involving constructional
defects, these statutory provisions neither forbid nor sanction proceeding wéth a class action.
However, they do impact NRCP 23(b) analysis.’! In addressing whether class action in this case is
the super method, this Court also should consider the parties” ability 1o comply with NRS Chapter
40°s requirements concerning constructional defects if the class action certification is granted.

20,  Before commencing an action under NRS Chapter 40, claimants generally must give

oW e =~ Oy Lt B W

reasonably detailed notice to the contractor of “the defects or any damages or injuries to each

H residence or appurtenance,” and any known eauses involved in the claim. See NRS 40.645(2)(1);

12

biat see D.R. Hotton v. Distriet Court, 123 Nev, 468, 168 P.3d 731 (2007)** {when muitiple homes
13
14 are believed to contain a conmon defect, the Legislature intended allowing owners to formulate a

15 pre-litigation notice using expert opifion and extrapolation, so long as their notices satisfy the
16 || “reasonable detail” requirement of NRS 40.645(2)]. The contractor is required to respond, in

17 || writing, to cach notice of alleged constructional defects. Under NRS 40.600 to 40.695, inclusive,

18 the parties have continuing responsibilities, including the duty to provide notice (o prospective
19
purchasers of houses that are or have been the subject of constructional defect claims.” Under NRS
20
21 Chapter 40, settlements are ant:{:»urag,'eci,:“1 but if an action is commenced, a claimant is permitted to

a9 | recover cerlain damages that were proximately caused by a constructional defect, including any

23 reasonable attorney’s fees >

24
25
peitier Enterprises, Inc. v, Hilton, 51 8.W.3d 616, 625 (Tex.App. 2000).

. u <6 * Shuette, 121 Nev. at 852, 124 P.3d at 541,
7w 4 RThis case has also been referred to by courts and attorneys as the "First Light 1.”
gRe 27 3500 NRS 40,688,
S=g ¥See NRS 40.650, 40.665.
ZGe 28 See NRS 40.655.
SES
e
2348
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71.  NRS Chapter 40 provisions reveal the Legislature intended to provide contractors

with an opportunity to repair defects in homes, a goal that should not be inhibited by class action
with an opportunity to repair defects in homes, a goal that should not be inhibited by class action

certification.?® Thus, when class actions make “reasonably detailed” notice of all defects impractical
or would tend to deprive a contractor of the opportunity to inspect and repair the defects, and
instead, forces it into a class damages settlement or trial, the class action rﬁethod of adjudication ins
not superior io individual actions,”” Further, class action treatment would not be superior if it is
likeiy to force homeowners who do not suffer from defects to disclose defect litigation to
prospective buyers. Finally, as recognized by a fe&etai di.strict court, “[wlhere a statute provides
attorney’s fees to a prevailing plaintiff],] there is less incentive to protect by class certification
individuals with small claims.”®® As a consequence, class actions may not be suitable for many
constructional defect cases given the manner in which NRS Chapter 40’s statutory framewosk
provides for dispute resolutions.

22, As a practical matter, single-family residence constructional defect cases rarely will
be appropriate for class action treatment.”® Class actions involving real property are often
“incompatible with the fundamental maxim that each parcel of land is unique.”‘m Allowing class
actions to proceed on issues, especially those of Hability, that involve variables particular to

“unique” parcels of land would require either an alteration of this principal or an extensive sub-

e Shuette, 121 Nev. at 853, 124 P.3d at 542, citing Bruge v, Jim Walters Homes, Inc., 943 S.W.2d 121, 123
(TexApp. 1997)(*The fanalogous Texas law: Residential Construction Liability Act] was enacted 10 promote settiement
between komeowners and contraciors and to afford contractors the opportunity to epair their work in the face of
dissatisfaction.”); Hearing on S.B. 395 before the Assembly Judiciary Commitiee, 68" Leg, (Nev, June 23,
1995)(recognized Nevada’s construetions] defects law, codified in NRS Chapter 40, is modeled on Texas law); Hearing
on S.8. 241 before the Senate Cornmerce and Labor Committee, 72™ Leg. (Nev. March 19, 2003)(discussed the 2003
amendments 1o NRS Chapter 40, designed to promote the repair of constructional defects issues without court action).

4750 see Shuette, 121 Nev. at 854, 124 P.3d at 542, noting the comparison between NRS 40.6452"s instruction
regarding common constructional defects, permitting claimants (o “opt in” 10 a notice by requesting an inspection of the
afleged defect, with NRCP 23(cY's terms atlowing a putative class member to “opt out” of a class action.

BShuetie, 121 Nev. at $54, 124 P.3d at 542, guoting Maguire v, Sandy Mac, Inc,, 145 P.R.D, 50, 53 (D.C.NJ.

1992).
Behuerte, 121 Nev. at 834, 124 P.3d at 342,
ity of San Jose, 525 P.2d at 711

13
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i classification system that would effectively defeat the purpose of the class action altogether.”
5 | Where specific characteristics of different land parcels are concerned, “these uniqueness factors
2 | Where specific characteristics of differant land parcels are concemned, “these uniqueness factors
3 | weigh heavily in favor of requiring independent Jitigation of the liability to each parcel and its
4 1 owner¥
5 . . . .
23, Even when the uniqueness of real property is not substantially implicated,
6
. constructional defect cases relating to several differsnt properties are often complex; involving
Py allegations between numerous primary and third parties concerning different levels or types of
9 || property damages. In many instances, these types of cases present issues of causation, liability
10 | defenses, and damages that cannot be determined or presumed through the use of generalized proof,
HE Y but rather require each party fo individually substantiate his claims.® In addition to individualized
12 | . . o .
issues of fault, any recovery in such cases often “implicate[s] myriad "house specific’ issues,
13
14 including.., the type of repair needed on each house, local building code requirements, the costs of
15 materials needed for the repairs, and labor rates,”*
16 24. When constructional defect issues such as causation and impact are widely disparate
17 I and cannot be established by peneralized proof, individual trials on those issues are necessary.
13 Although the need for individualized proof regarding damage determinations such as when they
19 .
cannot be made by “mathematical or formula computations,” generally will not defeat class action
20
91 certification, it nevertheless may make proceeding with a class action umnanageab!e.45 Indeed, “if
22
23 *1d
42}’&"
24 s . .
Muise v, GPU, Inc., 851 A.2d 799, 813-823 {N.J.Super.C1L.App.Div. 2004){discussing and distinguishing
25 when class actions might be appropriate, despite the need for individualized proof, such as when there exist
predominating common questions of liability and “the fact of damage.”); afso see Hicks v, Kaufiman & Broad Homse
' 26 Corp., 107 Cal.Rptr.2d 761, 764, 773 (CL.ApP. 2001 )(recognizing that “each class member would have to come forward
= g and prove specific damage to {his] home” and the cause of that damage).
2 8 27 *1n Re: Stucco Litigation, 175 F.R.D. 210, 2{5 (EDN.C 1997 (analyzing a request to certify a nationwide
g 2 E class of homeowners). ) ‘
g é_ $gute of Alabama v, Blue Bird Body Co., Inc,, 573 ¥.2d 309, 329 (5° Cir. 1978); also see Johnson, 89 Nev. at
ZEE 28 |l 473474, 515 P20 Rt 723,
€ 24 b
288
i4
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the effect of class certification is to bring in thousands of possible claimants whose presence will, in

actuality, require a multitude of mini-trials (a procedure which will be tremendously time consuming
actuglity, require a multitude of mini-trials (a procedure which will be fremendously time consuming

and costly), then thejustiﬁéation for class certification is abse:r_n.”JRS For this reason, and as the high
court in Shuette noted, 121 Nev. at 856, 124 P.3d at 543, courts in other jurisdictions seldom are
able to conclude common questions predominate over individual issues, and that any remaining
individual questions would be manageable, They consistently have refused to certify class actions
premises on constructional defects in single-family homes,

25, Such statements are nof to suggest, however, class action suits involving NRS
Chapter 40 never are appropriate. Class action treatment may be proper under NRCP 23 if the
constructional defect case or issue involves a singular defect that predominates over any other
problems which remain minimal,

26.  In this case, this Court concludes Plaintiff HIGH NOON AT ARLINGTON RANCH
HOMEOWNERS ASSOCIATION who urges the Court, by virtue of the assignment of 194 units’
owners® claims, to adjudge it has standing fo represent those homeowners with respect to all
constructional defect claims found within their units, has not met the prerequisites set forth in NRCP
23(a) and (b). First, Plaintiff has not adequately demonstrated to this Court the “commonality”
element set forth in NRCP 23(a)(2) is met. That is, it has not adequately demonstrated an issue of
taw or fact exists that inheres in the complaints of all the 194 units’ owners. Instead, the Association
identifies a myriad of vague complaints in Paragraph 16 of the Complaint, which include, but are not
limited to structural, fire safety, waterproofing defects, and deficiencies in the civil
engineering/landscaping, roofing, stucco and drainage, architectural, mechanical, plumbing, HVAC,

acoustical, electrical, and those relating to the operation of windows and sliding doors. Second,

given the myriad of constructional defects alleged, it is also difficult 1o perceive whether they are

rd 573 F.2d at 328,

SUSAN H. JOHNSON

DISTRICT JUBGE
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sypicad of those found within the 194 assigned=claims’ homes. Even Plaintiff has admitted it has not

visually inspected or destructively tested all 342, or even the 194 “assigned” units within the
visually inspected or destructively tested all 342, or even the 194 “assigned™ units within the

development.

29.  As Plaintiff HIGH NOON AT ARLINGTON RANCH HOMEOCWNERS
ASSOCIATION cannot satisfy the commonalify and typicality requirements of NRCP 23(a), its
claims also fail to satisfy the more demanding predominance prong of NRCP 23(b)(3). Plaintiff has

not shown the importance of common questions predominate over the relevance of issues peculiar to

the individual 194 members. As noted by the high court in Shuette, 121 Nev. at 858, 124 P.3d at
545, a shared experience alone does not justify a class action.”’

28.  In addition, Plaintiff HIGH NOON AT ARLINGTON RANCH HOMEOWNERS
ASSOCIATION has not met its burden of showing a class action is the superior method for
adjudicating claims of the purported class, i.e. the 194 units’ owners, the second prong of NRCP
23(b}(3). It has not shown to this Court’s satisfaction that class certification would promote the
interests of “efficiency, consistency, and ensuring that class members actually obtain relief,”*® It has
not shown class certification would prevent identical issues from being “litigated over and over{,}
thus avoid[ing] duplicative proceedings and inconsistent results.”™ If anything, Plaintiff’s inability
to obtain assignments from the other 148 units” owners gives some indication additional litigation
may occur even if this Court determined class action, concerning the assigned claims, was
appropriate. Lastly, given the damages that are recoverable under MNRS40.655, it is difficult to
perceive ali, or most of 194 units’ owners are either unable or unwilling to individually litigate their

claims either for financial reasons or for fear of repercussion.”

“Citing Amchem Products, Inc., §21 U.S. at 623-624.

“ingram, 200 F.R.D. at 701,

“ohuette, 171 Nev, at 852, 124 P.3d a1 540-341, guoting Ingram, 200 F.R.D. at 701,
50 id.

16
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79, Notwithstanding the aforementioned, the certification of a class would deprive

Defendant D.R. HORTON, INC. of “reasonably detailed” notice and then the opportunity to inspect

; Dafendant DR, HORTON, INC. of “reasonably detailed” notice and then the opportunity to inspect
3 | and repair the defects, as required under NRS Chapter 40. Plaintiff has not sustained its burden of
4 Il showing the property damage suffered by each of the 194 individual homeowners is the same. Use
3 of the limited extrapolation to each home is unfair to both Defendant and any homeowner who

j suffered harm that may be additional or different than that incurred by his neighbors. If there is

g varyiﬁg property damage caused by the units’ differing deficiencies, the damage calculation would
o || not fit into a simple equation, but rather, it would require additional and separate litigation,

10 30.  Further, if Defendant asserts a “mitigation of damages” defense,” such could create
1 additional questions requiring individualized proof. By its nature, mitigation issues exist when the
12 wrongdoer attempts 10 minimize damages owed by showing the harmed person failed to take

12 reasonable care to avoid incurring additional damages. In this case, each of the 194 units’ owners

15 if may have acted differently and mitigated damages more or less than other units’ ownérs,
16 33.  In short, for the reasons stated above, this Court declines to certify the claims of 194

17 1 units’ owners as a class under NRCP 23, and thus, concludes Plaintiff HIGH NOON AT

18 ARLINGTON RANCH HOMEOWNERS ASSOCIATION does not have standing to pursue claims
19
arising from constructional defects located within the interiors of the 194 individual units,
20 :
21 irrespective of the assignments of the canses of action.

97 Plaintifi’s Standing To Assert Claims For Constraetional Defects Within Building Envelopes
23 32. By the express language set forth in NRS 116.3102(1){(d), 2 homeowners’ association,

24 || such as Plaintiff, may institute litigation on behalf of itself or two or more units’ owners on matters

23 affecting the common-interest community. There is no doubt constructional defects within or upon
z g 26
2e. 27
é g %
8= g S'Notably, although this case is now over three and one-half (3 %) years old, Defendant D.R. HORTON, INC,
g,_f g B 28 has not filed an Answer, or asseried affirmative defenses, as yet.
258
[ eyl
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the units’ “building envelopes” affect the common=interest community, and thus, this Court

9 || concludes Plaintiff HIGH NOON AT ARLINGTON RANCH HOMEOWNERS ASSOCIATION
5 || concludes Plaintiff HIGH NOON AT ARLINGTON RANCH HOMEOWNERS ASSOCIATION

3 || has standing to sue on behalf of two or more of its members for constructional defects which are

4 1 timited to “the exterior of the building, the roof, the stucco, the baleonies and decks, the exterior

> doors and the windows,” In so holding, this Court notes claims made by Plaintiff for constructional
j defects to the building exteriors, or “envelope” are different than thosc addressed in D.R. Horton

g Inc., 125 Nev, __, 215 P.3d 697, whereby no class action analysis under NRCP 23 need be

g9 | underteken with respect to such causes of action.

10 33, In D.R Horton Inc., 125 Nev. 215 P.3d 697, the Nevada Supreme Court was

1 petitioned for extraordinary writ relief, and asked to resolve whether a homeowner's association had
2 standing to pursue constructional defect claims on behalf of its members with respect to alleged

i defects within or z‘nslz'de individual units located within a common-inerest community. Because the

15 provisions of NRS Chapter 116, among other sources, demonsirated a comumon-interest corrmunity
16 | included individual units, the high court concluded that, under NRS 116.3102(1)(d), a homeowner’s

17 | association had standing to file 2 representative action on behalf of its members for constructional

18 defects within the individual units of the common-intersst community. However, because such
19
actions are filed by a homeowners’ association in a representative capacity for individual units, the
20
91 Nevada Supreme Court held the claims must be analyzed according to class action principles set

o3 forth in NRCP 23 and Shuette, 121 Nev. 837, 854-857, 124 P.3d 530, 542-544,
23 34. Here, as noted above, this Court concluded Plaintiff HIGH NOON AT

24 | ARLIINGTON RANCH HOMEOWNERS ASSOCIATION did not have standing to represent the

2 194 units’ owners with respect to the sundry of individualized claims for constructional defeots

w20
% § & - within the interiors of their units. However, in this Court’s view, claims relating to constructional
Tob !

Z st i ;
5 é)g 28 defects Jocated upon or within the buildings’ envelopes are different, and affect every member of the
SEZ
S2m
w0
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common-interest community. Such is true even where, as in this case, units’ owners typically are

fe-—

responsible for maintaining their homes’ exteriors and to repair any defects. Indeed, members of the
responsibie for maintaining their homes™ exteriors and to repair any defects. Indeed, members of the

o]

Association bave a justifiable expectation that maintenance and repairs to the 114 triplex building
exteriors will be consistent, and not a myriad of piecework upkeep 1o each structure, or portion
thereof,

35.  To conclude a homeowner's association must adhere and meet all the prerequisites of
NRCP 23 before it may litigate on behalf of unit owners on matters affecting the common-interest

community, would be contrary to the Jegislative intention set forth in NRS 116.3102(1)(d). Indeed,

< N oo 3 o Lh of w2 &2

e

the Nevada Legislature clearly set forth within this statute the homeowner’s association may

[
—

institute, defend or intervene in litigation in its own name on behalf of a minimum of twe units’

—
[

owners. “Two,” however, is a number or figure that never would meet the “numerosity”

o
L

requirement of NRCP 23, See Cummings, 111 Nev. at 643, 896 P.2d at 1140 (concluding a class of

ot
F

three or four plaintiffs is insufficiently numerous to justify certification of a class aétion). Thus,

Tt
A

requiring a homeowner’s association to meet all the prerequisites of NRCP 23 before it can litigate,

o St
~

on behalf of its members, constructional defects affecting the commeon-interest community, such as

-
o

those upon of within exterior walls, wall openings and roofs, would nullify NRS 116.3102(1)(d).

o

36.  With the aforementioned being said, this Court finds fire resistive or other systems,

]
o]

such as plumbing and electrical, that may be contained within the buildings’® walls are interior in

N

nature, or located within the individual unit, and not elements necessarily common to the entire

N
Wi b

community. Thus, this Court concludes the Association must meet the requirements of NRCP 23 in

]
£

demenstrating it has standing te represent its members with respect to claims relating to

[
L 3

constructional defects to fire resistive, plumbing and electrical systems.

o
[

Accordingly, based upon the foregoing,

SUSAN H, JOFMNSON
DISTRICT JUDGE
3
~3

DEPARTMENT XK
[y
7]
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’ ) i IT IS HEREBY ORDERED, ABJUDGED AND DECREED Plaintiff HIGH NOON AT
5 I ARLINGTON HOMEQWNERS ASSOCIATION’S Motion for Declaratory Relief Re: Standing
5 i ARLINGTON HOMEQOWNERS ASSOCIATION’S Motion for Declaratory Relief Re: Standing
3 U Pursuant To Assignment and Pursuant to NRS 116.3102(1)(d) filed September 30, 2010 is granted in
4 part, denied in part, as set forth above and below;
5 IT IS FURTHER ORDERED, ADJUDGED AND DECREED Plaintiff HIGH NOON AT
6
. ARLINGTON HOMEQOWNERS ASSOCIATION has no standing to assert all constructional defect
R claims in the 194 units for which Plaintiff has procured an assignment of rights from the units’
9 || owners. See NRCP 23 (a) and (b).
10 T IS FURTHER ORDERED, ADJUDGED AND DECREED Plaintiff HIGH NOON AT
H ARLINGTON HOMEOWNERS ASSOCIATION may “instifute, defend or intervene in litigation or
12 .
administrative proceedings in its own name on behalf of itself or two or more units’ owners on
13
14 matters affecting the commeon-interest community, including, as set forth in this case, constructional
15 defects that may affect the 114 triplex “building envelopes,” or exterior walls, wall openings (such
16 || as windows and doors) and roofs. See NRS 116.3102(1)(d). Such constructional defect claims do
17 || not include those affecting the units’ owners' fire resistive, plumbing or clectrical systems that may
18 be located within the interior or exterior walls, whereby Plaintiff has no standing to assert those
19
causes of actions in & representative capacity.
20
- DATED this 25" day of Januvary 2011.
22 | L/ﬁ
23 //CL/Ld a7 B ) Y
" SHSAN H. JOHNSOW, DISTRICT COURT JUDGE
25
= 20
: & a 27
53%
ZfHa 28
z3
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DISTRICT COURT
CLARK COUNTY, NEVADA

HIGH NOON AT ARLINGTON RANGCH

HOMEOWNERS ASSOCIATION, CASENO. A-542616

D .
Plaintiff, EPT. Xl
VS,

D R HORTON, INC.,

R T T S L L I NI L L S L S

-~ Defendant.

BEFORE THE HONORABLE SUSAN H. JOHNSON, DISTRICT COURT JUDGE
NOVEMBER 10, 2010

RECORDER’S TRANSCRIPT OF HEARING RE:
PLAINTIFF'S MOTION FOR DECLARATORY RELIEF RE: STANDING
PURSUANT TO ASSIGNMENT AND PURSUANT TO NRS 116.3102(1)(d)

APPEARANCES:
For the Plaintiff PAUL P. TERRY, ESQ.
' For the Defendant: JOEL D. ODOU, ESQ.

THOMAS E. TROJAN, ESQ
DAVID JENNINGS, ESQ.

RECORDED BY: NORMA RAMIR'EZ,. COURT RECORDER
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WEDNEDAY, NOVEMBER 10, 2010 AT 9:44:35 A M.

THE COURT: Ckay. Let's go ahead and start with High Noon at Arlington
Ranch Homeowners Association versus D R Horton, case number 07-A-542616.

MR. TERRY: Good morning, Your Honor. Paul Terry appearing on behalf of |
the Plaintiffs.

MR. ODOU: Good morning, Your Honor. We we're sitting in the cheap seats.
Joel Odou and Tom Trojan on behalf of D R Horton, and David Jennings from D R
Horton is with us.,

MR. JENNINGS: Good moming.

THE COURT: Okéy. And, counsel, | have gone through your paperwork, |
understand the issues. And have you all had a chance fo review my decision in —
oh gosh, if was the Henderson one - the Mountain - |

MR. TERRY: View of Black —

THE COURT: -- well, Black Mountain --

MR. TERRY: ~ View of Black Mountain.

THE COURT: View of Black Mountain case.

MR. TERRY: I'm very familiar with it, Your Honor.

MR. ODOU: We've reviewed it.

THE COURT: Okay. All right. With that said, | am prepared. to hear
argument. _

MR. TERRY: Well, Your Honor, since | know that you read the papers I'll be
brief and then respond fo any issues that happen to rise.

THE COURT: Ido have a question. You indicated that the Homeowners

Association wants to — they've been assigned certain claims [ guess by certain
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homeowners -~

MR. TE_RRY: Correct.

defects in their units? | meén, t can understand your position with respect to
possibly a joinder action, but | don’'t know that - | mean, have you satisfied the class
allegations with respect to the assignments with réspect to units?

MR. TERRY: Pm not aware of any nor did | see any in any of the papers of a
requirement of satisfying class action allegations where there is in fact an
assfgnment.

THE COURT: Well, { know but we'd have to freat it as a joinder as opposed
to a class. Would you agree?

MR. TERRY: Absolutely.

THE COURT: QOkay.

MR. TERRY: No question about i, if would be -

THE COURT. all right.

MR. TERRY: - it would be a joinder case; we would have to treat it as such.
That is correct. |

THE COURT: Okay. I'mlistening.

MR. TERRY: Aliright. So, what ~ the gist of our motion is that there are
three separate and distinct basis for a jurisdiction that the Association is asserting.
The first as the Court already noted, is that with respect to an assignment the
Association steps into the shoes of those individual homeowners and therefore has
the right for standing purposes - which is what we're here for foday, for standing
purposes {o assert any claims whether they're inside or outside of those units

because they step into the shoes of the homeowner so they can make the same
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claim that the homeowner would make. So that applies to right now approximately
199 of the 342 units.

The Association has authority to represent what wee believe are claims
similar to what would exist under 31.02(1) (d), but really kind of a separate and
independent basis and that because the Association has the rights of at least one
homeowner and 107 of the buildings then it has the right to bring any claims that
would impact that owner and for the same reasons frankly as exists in — under 3102
and your decision in View of Black Mountain. Because the Association steps into
the shoes of the homeowner the homeowner would have under traditionél principles
of proximate cause, nothing féncy, would have a right to bring the claim with respect
to any defect in their building which impacted or affected their unit whether or not it
was physically located within their unit. And that -- again, that's 3 — that's a simple
proximate cause analysis. So that would - to take sort of a — one example, if
there’s a broken counterfop in a neighboring unit clearly that doesn't affect another
units -- it doesn’t affect the other units. However, if there’s a structural defect some
place in the building or there's a defect in the fire resistive systems somewhere else
in the bui[dingf that does affect all the units in the building and therefore under,
again, basic principles of proximate cause that individual owner would have g right
to bring the claim whether or not it physically existed within the confines of their unit
or existed some place élse in the building because it affeéts their unit under
proximate catise. |

So the second basis for the Association’s standing which would apply to
the 107 buildings in which the Association has at least one unit owner who has
assigned the claim would apply to the building egvelope, it would apply to the

structural system, and would apply to the fire resistive system but would not apply to
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Il claim. So that's the second basis. Then we have a third basis for jurisdiction — a

any of the individual defects that were within the neighboring units because they

didn’t affect that unit and therefore.proximate cause wouldn’t allow them to bring thai

litle bit of belts and suspenders here, a third basis and that's the one that's the
subject of this Court's ruling in the View of Black Mountain and thaf's that under
116.3102.1(d) the Association has standing to bring claims that affect common
pfoperty in other words property that's shared with other owners in the same
building; in thig case in View of Black Mountain they were duplexes, in this case it's
even clearer because they're triplexes. And again contrary to the assertion in DR
Horton's 6pposing papers, these are not separate and distinct buildings that are
stuck together. It's even more | think compeliing than in view of Black Mountain
because in fact the units are stacked. And we’ve put in the affidavit of Tom Sanders
who's the arci*xitect we've retained when the assertion was made in the opposing
papers. In fact they were complete, separate and distinct buildings that were - units
that were stuck together. That’s in fact architecturally incorrect they're not and
which is why we had Mr. Sanders submit an affidavit to the Court.

The one difference really between the assertions that we're making in
this case and the findings of this Court in View Black Mountain is that we have
included in the Association’s standing -- or in our request for declaration of standing
the structural systerns and the fire resistive systems. And that is based on the — on
the notion that even though they are inside the building they're not inside the units,
those are the dividing lines between the units. And again for the same reason as
under proximate causation, if there’s a defect in the firewall or what we found
missing firewalls in one unit and it's in the same buiiding it necessarily affects every

other unit in the building. The same thing is true with respect to structural defects. If
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there’s a structural defect somewhere in the building it affects everybody in that
building (1). And (2) you have a very practical problem which s that if there's a
structural defect in ane part of the building and my unit is in ariother part of the
building how do | get access to get in there and do fhose FePQirs? So, as a practical
matter the Asgociation is in the best position to do that and in Tact thats why we
assert 3102.1(d) those claims are suitable for handling by the Association. Of
course if there’s any defect that's within a unit that doesn’t affesct the other units then
clearly the Association. doesn’t have standing under either pro ximate causation or
under 3102(d).
So where we differ, or if you will, expand upon this Court's ruling in

View of Black Mountain is that we've inciuded the structural systems and the fire
resistive systems because we believe they directly impact all the upits in the
building. So, that's the basis for the Association’s request for a declaration of
standing. '

THE COURT: Thank you. Mr. Odou?

MR.ODQOU: Good moming, Your Honor. | have a prop. I youll bear with me
P'd like to prop it up. We're gonna do a little Wheel of Fortune, and pr. Trojan is
gonna help me out although we only have one lefter to tum.‘

THE COURT: You might win with just one letter.

MR. ODOU: Or at least be able to guess it.

MR. TERRY: Unless this is a - one of the exhibf’:s, I haven't séen this before
8O -

MR. ODOU; It was one of the exhibits.

THE COURT: Do you want to look at it real quick before | gee jt?

MR. TERRY: Wel -
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THE COURT: Why don't you show it to counsel.
MR. ODOU: It was attached to our pleadings.
MR. TERRY: Allright. Then | have no objection.
THE COURT: Okay.

MR. CDOU: Thénk you, Sir.

You know, Your Honor, this case has had a very long and tortured
history beginning in 2007 with a complaint rather than a Chapter 40 notice, that has
lead to D R Horton fighting for its rights to see the units. DR Horton has been
ﬂghtmg for those rights now for three years just to get Chapter 40 started. What I've
placed before you is a blow up of an exhibit attached to our pleadings which is the
189_units weve never seen. We've been fighting for thre€ years to find out what the
claims are in those units.

So, just taking a step back for a moment and discussing - where we
began our discussion foday or Whéfe_ the Court's began its discussion today about
Black Mountain. This case is significantly different from Black Mountain. This case
is signiﬁcantiy identical to two cases this Court’s already decided Dorrell Square
and Court at Aliante both involving the same cc and r's, both involving virtually the
identical same claims. We heard a minute ago counsel for the Plaintiff say if it
doesn't affectftwo or more units and we're not making a claim for it. That's not true
at all, Your Honor, in looking at their defect list which is attached to their moving
papers they have sliding glass door claims. In their sliding glass door claims they
say ninety-one percent of the units are affected. You don't need to go into an
adjoining unit to fix a sliding glass door, that doesn't affect the common interest.
Moreover, the person who is in the best position to know of their sliding glass door

to leak is all of those people with a red dot. Any one of those people could have
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{picked up the phone and called D R Horion and said my sliding glass 'door leaked.

That didn’t happen here. Instead a Plaintiff attomey went out, signed up those
people and said, hey, you want {o sue D R Horfon? They did. Then we said, okay,
show us where the sliding glass door leaks. Oh no, that's too burdensome, we can't
do that for you, we're not going to let you into those 189 units.

-~ Your Honor, if you look at the claims for the windows they séy one
hundred percent of the windows leak. Again, 189 units we've never been into. They
say, well, that doesn’t matter because we've got assignments. Of the assignments
that they have -- they have 183 by the way not 199 or —- whalever they had, it's 193
we counted. Of those assignments 72 of those homeowner never let us in o see |
what was going on in their unit. Of those assignments one of those homeowners
called up D R Horton just a few weeks ago and said, hey, fve got a problem with an
electrical defect can you come fix it? The homeowners don't know what those
assignments say. Why do the homeowners not know what those assignments say?
Because they're very deceptive. {f you look at the exact language of the assignment
it says they're assigning all claims. Well, that sounds fine but then they say --

THE COURT: What page are we on?

MR. ODOU: This is the big stack of exhibits from the Plaintiff. They have
attached 199 or 196 -

THE COURT: Okay.

MR. ODOU: -- assignments.

THE COURT: And they ali say -

MR. ODOU: They're all -

THE COURT: -- about the same -

MR. ODOU: ~ the same thing. If you take any'one of those they're ail the
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same. Look at paragraph G. “It is understood nothing in this assignment shall
construe to obligate the Association in any way to undertake or pay for any
particular repair to any individual unit”. So then you recover the money supposedly
for these units that no one is aflowed to see but they're not obligated to fix them.
They told the homeowners that. Well, what else did they tell the homeowners?
Well, they told the homeowners, hey, sign this piece of paper because only those
homeowners who sign this piece of paper can share in the recovery. Weff, if Qou go
to a homeowner and say, hey, you want to share in the recovery, sign this little piece
of paper. Absolutely they're gonna sign.

- So, D R Horton challenges the validity of those assignments just as a
very threshold issue, we challenge what was been assigned. We also note that if
this is an assién_rpent and this is & joinder case now we again as we've had in this
entire case have the cart before the horse, where’s Chapter 40 been for these
assignments’? Where have these homeowners been about providing us notice?
What window in your home leaks? What sliding glass door in your home jeaks?
What other issues do you have in your home that you want us to fix? We don't have
that. What we have is a defect list on an extrapolated basis that says one hundred
percent of the windows leak and we're not gonna let you see those units. That's
what’s happened in this case in the last threek years.

We've brought two motions before this Court on motions to compel to
get. into these units. One of those motions was rendered moot because we had the
summaw judgment, another one of those motions was also rendered moot because
of that, and the third motion that we filed on this issue — | mean, | know we're
beating a dead horse here, was fo just get access to do the common areas which

we've fought for. Then they tell the homeowners in their assignment, ahh well, D R
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Horton doesn’t want fo do repairs. Really? We’ve. been fighting for thrée years fo
just get out there to look at the units. These assignments are very, very deceptive,
these assignments don't actually reflect what's happened which is the Homeowners
Assaciation has kept us away. |

And another thing about these assignments, no where in them do they
tell the homeowners gee if you don't prevail in this case what happens, or better
yet, gee, did you know_that Nancy Quon and company racked up a million dollars on
this case already? You're joining this case but you owe Nancy Quon a 40 peréent
contingency fee or $350Q and hour whichever is greater for her work on this case,
you owe Nancy Quon expert fees and costs. And they say, ch well, you know;
these expert fees and costs were incurred before these people assigned. Oh really?
You're now using thesé same expert reports to justify moving forward in this case,
There's a quantum meruit argument at a minimum that Nancy Quon and company
can make a claim on this case. Why is all this relevant? Well, the same attorneys
who are representing the Association against Nancy Quon are now representing the
Homeowners Association in this case. There's a clear conflict of interest that they
don’t then tell their homeowners who are joining this case oh by the way, we're
representing your Homeowners Association and it's your Homeowners Association,
our client's best interest, that you join this case. It's not necessarily in your best
interest; you just bought yourself a million dollars in debt. it's absolutely ridiculous
this case hals been so backwérds for so long and we've been fighting for our right to
just even see the units let alone do repairs.

Turning to the very issues between Black Mountain, Arlington, Aliante
and Dorrell Square, all of thosé issues were raised on appeal before the Nevada

Supreme Court. Those issues were fully briefed. The Nevada Supreme Court didn't
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carve out an exception in First Light /I and said, okay, we're gonna take anvthing on
the exterior and maybe you have standing for that but you don’t have to do a Rule
23 analysis you just go forward. Anything on the interior then you do a Rule 23
analysis. That's not what the Supreme Court did. When the Supreme remanded
this case in this Court it said. “In accordance with the analysis setforthinthe DR

Horfon/First Light I, we direct the District Court to review the claims asserfed by

High Noon to determine whether or not those claims conform to class action
principles”. That's what we are supposed to be doing, that's what we're supposed fo
have done a year ago in this case. Instead for the last year the Plaintiffs have béen
dragging their feet, going door to door handing people a piece of paper and say,
hey, you want to share in the recovery sign right here. And that's what's gotten us
here today. ' |

This case has a trial date, D R Horlon hasn't even answered or filed a
third party complaint because we have no way of knowing (1) who the Plaintiffs are
(2) what the claims are and (3) who are the subcontractors implicated. We keep
sending the subcontractors a notice and they're telling us, well, what are we
supposed fo do with it? We can’t go do repairs; no one will let us out there to do
repairs.

The cart has been before the horée too long. What D R Horton is
asking this Court fo do is {o start at the beginning and look at Chapter 40. Before a
claimant commences a claim or amends-a complaint to add a claim for ‘
cons‘truétionai defect there are certain requirements that théy have to conform to, is
to provide us a notice, okay? The notice that we've got is an extrapolated notice, it
doesn't tell me where the defects are in éach one of those red dots that won’t let me

see them. We need an accurate notice fo tell us where the defects are. That's step
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one. Step two, they either need to let us into those units or di smiss those units from

the case.

Now this Court didn’t have an op

ortunity to address that because the
prior motion became moot when this thing went up on appeal, so the Court has an
opporiunity to address that now. They're not letting us into the units, they can't
make a claim. It's no different than a personal injury case where the Plaintiff doesn’t
want {o provide the%r medical records aﬁd they don't want to t&lf you what part of
their body is injured. it's the exact same thing. We say just trust us, just pay us,
That doesn’t work in Chapter 40 and it shouldn’t work here.

Lastly, the whole issue about, you know, let's take Blgek Mountain and
segregate it out from Dorrell Square gnd Courts at Aliante, it doesn't make any
sense it's the exact same cc and r's, it's the exact same claims, The Piaintiffs
experts are virtually the same, they can't take what they've given ys which says one
hundred percent of the windows leak we're not gonna let you see jt oh, and by the
way, this is a class acfion case now and shift the burden of proof {o the Defendants
fo now prove they're innocent. That's exactly what théy’re asking this Court to do.
They're saying find this case as a class action and we’ll deal with it |ater. Well, find
the Defendants guilty and we’ll deal with it later, they can prove they’re innocent,
that's not the way Chapter 40 works, that's not the way the law works and that's not
the way this case should work.

THE COURT: Mr. Terry?

MR. TERRY: Yes, Your Honor. A couple of things. (1) This is not a motion
requesting this Court to declare the adequacy of the Chapter 4¢ notice or whether or
not the Chapter 40 notice -- Chapter 40 process has been concjyded. ‘This Court

issued a stay, that stay remains in effect. This is a motion for g declaration of '
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standing. And | would point out to the Court as the Court is probably aware D R
Horton argued extensively in prior cases that a resolution of the standing issue
should be achieved prior {0 the conclusion of the Cha

So, wé’re here asking for a declaration of standing and it's a little odd
that in other cases D R Horton has stood up and said, well, we want to resolve the
standing before we move forward with Chapter 40 but now it seems like they're
saying we want to resolve Chapler 40 before we move forward with standing.
Really that's not before the Court. What's before the Court it's fairly simple and
s’rraigﬁt forward and that is what does the Assaciation have standing for? And we've
asked for a declaration of that. Any issues with respect fo the Chapter 40 notice and
whether or not they've seen enough units or not enough units, those are issues to
be resolved, you know, on a different day with a different motioﬁ presumably in front
of a special master as the Supreme Court directed in First Light { the standards for
what's an adequate Chapter 40 notice. All of those issues were addréssed in Egg;_{
Light [ and 1 think the conclusion of the Court was we're gonna defer fo the special
master to get them access. And so, if they need access to more units in order make
a decision thal’s really a question for another day. |

The only issue before the Court today is what is the standing of the
Association. The only really substantive argument that | heard was that somehow
the assignments are invalid. Now, First Light Il actually addressed an issue with
respect to validity of the Association standing and at page 701 it made clear a
builder has the right fo challenge the adequacy of the Association’s standing. A
builder does not have authority to chalignge the internal method by which the
Association achieved its standing. That's only for individual owners of the

Association to raise. Now, if you really want to I'd be Happy to address these
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completed the Chapter 40 process vet. | mean, has that been accomplished in your

different issues because | {hink they're all red herrings.

THE COURT: Well, let me ask you this. Iam concemed - | mean, I've got a

trial date in July and what 'm hearing from the defense is that we haver't sven
view?

MR. TERRY: In‘my view yes. Yes. There's a pending issue which frankly |
don’t think has been resolved by the courts yet and that is that does a builder or a
subcontractor for that matter have a right to inspect every single unit in a common
interest development when there’s been notice for the purpoese of frankly, from our
view, conducting discovery or do they have a right to a sufficient number of those
units that they can form an opinion as to whether or not defects exist and therefore
whether or not they're going to propose some kind of a repai'r'?

THE COURT: Well, under Chapter 40 if the developer elects éan’t they see
every unit? | '

MR. TERRY: In a common interest development | don't think that's correct,
no. | |

THE COURT: Because I don't know that - it's my understanding that they
did. That - that'’s what -- the concern that [ have. | mean, if - this is what my
thinking is. [f 1 were inclined to say, yeah, the Homeowners Association has
standing with respect to the envelope, the building envelope, they can represent
homeowners on a joinder basis with respect to assignments whether they're good or
not good depending on whose view you're locking at. | am concerped about if they
want to look at every.unit with respect to the interior or with respect to the structural
as you're trying to say, | think they've got a right to do that. 1 mean, and looking at —

MR. TERRY: But, Your Henor, if | may?
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THE COURT: Yes. Please.

MR. TERRY: That's not really the issue before the Court today. And I'd be
happy to brief that carefully and we can - and get a ruling ﬁ’om the Court and we
can proceed on that basis but that’s not what's before this Court right how, all that's
before this Court right now is the issue of standing.

THE COURT: Well, 'm just concerned that this is an ‘07 case and we don't
even have Ch:apter 4{) completed yet. And | know that these issues are not briefed,
but | am concemed about that.

MR. TERRY: 1 understand.

THE COURT: | mean, 1 don’t know that | agree with you, Mr. Terry, that if -
they are only allowed fo see so many of these units. That if they want to see every
unit they're entitled to see every unit for \n}hicﬁ you're making a claim, whether it's
the homeowners making a claim or whether the HOA is making the claim on their
behalf. That's a concem that | have. I'm concerned about whether or not we're
going to be disturbing this trial date and this is an 07 case.

Okay. I'm gonna let Mr. Terry finish, but your response, Mr. Odoy?

MR. ODOU: Your Honor, the standing issue is incredibly critical. The
standing issue and the reason why we haven’t seen these units is because the
Assaciation isn’{ the proper vehicle to pursue this claim. The Assocfaﬁc;n made a
claim for the whole piace;- they couldn’t get us into those 189 units. That's where the
standing issue shines brightly. It's not a red herring at all. That's where Chapter 40
shines brightly. That's not a red herring either. That's why the Association is not the
proper Plaintiff if there are going to be claims for those 189 red dots out there.
That's where the class action analysis needs to happen in this case and that's

where the class action analysis fails in this case.
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THE COURT: Weli, | don't think we're at a class action, | think we're at a
joinder situation is what 'm undersianding with respect fo the afieged defects withiﬁ
the inferiors of the units. |

MR. ODOU: But they've asked for it for both. They've asked for a class
action standing to pursue all of those windows that we've not been allowed to see.
That's part of Bruce Mayfield's coined building envelope vet wer're not allowed to see
those. And then if we save this for a later date what's gonna happen is the
Association is going fo g'o gee, we're sotry, but these people didp’t sign assignments
therefore we can’t compel them fo let you in but we're still gonna take the
information and do an extrapolation and stick you with that extrapotation at trial and
say, well, we inspected a hundred windows and ninety-nine of them leaked. Well,
yeah, you may have but you only got into fen units or twenty units because the other
unit owners séid no way and the Court may say, well, in that case we'll just not let
them recover for those otherr units. Well, now we've got an extreme problem
because now we've got the problem of all these homeowners who think, okay, the
Association is taking ;;'a'fe of this. Wait, they're not taking care of this? Well, they're
going fo repair it. Well, they're saying they're not going fo repair it. That's why this
case is so upside down, that's why this motion should be denied. Standing should
be denied for the Homeowners Association. It's their burden to come forward and
show that they can adequately represent all of the homeowﬁers on the buiiding
envelope. They can't, the proof s right there in nice red dots evérywhere. That's
why the motion should be denied.

~ As far as the trial and the -~ we've been crowing about that problem for
a while now which is we don't know who the plaintiffs are, we don’t know what the

claims are, we sure as heck can't figure out who the third party defendants are.
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There's no way this case can go to trial next year.

THE COURT: These sliding glass windows are they on the balcony or -

MR. OBOU: The sliding glass doors are - these are frinlexes, gg it's the first
floor sliding glass doors. They can’t affect anybody else’s unit. if you've got a legk
in your sliding glass door it's leaking info your unit. |

THE COURT: Okay. So that only affects the first floor not the second or
third®

MR. ODU: In mény cases.

THE COURT: Okay. Well if - |

MR. ODOU: And it's the same with a lot of the other claims too. If - the
window claims, they don't leak from one window -- one unit into another, If they do
they should put that evidence befare the Court, There’s no evidence of that. Yeah,
they're not stacked on top of each other these are triplexes. So, one unit owner
owns a first floor and a second floor. These are triplexes.

THE COQURT: Okay. Now with respect to the aésignment of the interior, if
you're not allowed to get into certain units — let's say that | were to grant the HOA’s
standing with'respect to these assignments with respect to the interiors but you're
not able to get info Iet.’s say fifty percent of the units -

MR. ODOU: ‘That’s what it’'s been.

THE COURT: -- because - whatever it is, then wouldn't it be right for you to
file a motion to dismiss with respect to that fifty percent because if they don’t get
cooperation ﬂ;en you -- 1 mean, in my view I'm looking at Chapter - Chapter 40, |
don’t know that | agree with Mr. Terry that you only get to get into certain amount of
units. If you want fo go into all of them, 1 think you can go into all of them. And if

there's no cooperation with respect to the fifty percent -- and I'm just throwing that
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| there’s a million dollars in claims from these experts and other prior attorneys and

out there [ don't know what the percentage is, then you got a motion to dismiss.
They can represent them with respect to those homeowners.

MR, ODOU: We did exactly thatin May 'of 2008, we brcugh{ before this Court
that exact motion and not only -~

THE COURT: Aﬂd | denied it?

MR. ODOU: - was It — no, it was moot at that point because summary
judgment had been granted but we brought that exact same motion. Moreover, that
really highlights the problem that they did to us back in 2008. They'd scheduied an
Enspectién of Mr. Smith’s unit at 8:00 a.m. and inspected Mr. Jones unit at 5:00 p.m.
And, oh by the way, stick around all day because we may be abie to et you into
some other units. They stuck it to us for thirty days out there at an exorbitant cost
making our experts wait around day after day afier day. That's all documented in
our May, 2008 motion and it's one of the other reasons why this case has been so
upside down for so fong. [t just highiights the fact that this Association is not the
proper vehicle to be pursuing a representative claim in this case and jt really
underscores the fact that if a homeowner has an issue under Chapter 40 and what
our legislature intended was for that homeowner to pick up the phone aﬁd call the
developer. If the developer is unresponsive to ahead and file suit, but you don't file
suif first and fﬁen figure it all out now three years later going on four.

This case has been upside down since the beginning then on top of that

none of these homeowners have any idea that they’re getting into.
THE COURT: Well, that's a different issue | think then what we're talking
about here. | mean, that gets into the validity of the assignments and so forth than --

MR. ODOU: If they're gonna do a joinder action and they want to put their
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malpractice carrier on a risk for the fact they didn't advise these people of that, that's
right, | don't have standing to crow about that. | do have standing to crow about the

fact that none of these assignments ever issued a Chapter 40 notics, | do have
standing to crow about the fact that 72 -- 71 of those assignments of those 193
refused to let me - or let my clients rather and my client’s subcontractors who are
monitoring into their home.

THE COURT: Okay. Mr. Terry?

MR. TERRY: Yes. Oh boy, that's a lot of stuff -- a proverbial bucket thrown at
the wall.

Again, I think the issues that are before this Court are pretty simple,
does the Association have standing? We can -- at some point later on we can get
down to, okay, if their — if @ portion of the case is based on joinder and they didn't
get into a unit can they move to dismiss? And the answer is probably. | haven't
really looked carefully at the law and how extrapofation might wérk or not work. But
ultimately there s other ways of dealing with that, it doesn’t really have anything to
do with this -- the fundamental standing issue which is that if a homeowner is given
standing to somebody else whether it’s the Association or Joe Smith, you know,
around town it really dqesn’t really make any difference, the law - and we cited it in
our brief, the faw in Nevada is very clear you're altowed 1o assign a cause of action
to somebody else.

Now, one of the issues that sort of sifs around here and | think it's
something of a red herring, and that's the issue of the -- for the procedural model
that Quon, Bruce, Christensen psed to use and that was because they had some
notion that if they didn’t file a law suit then a Chapter 40 notice might not protect

their client’s rights. Their standard practice was to file a law suit and then
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| with respect to the assignment of those - of the interiors are you gonna he able to

immediately move for a stay and then go through the Chapter 40 process. And so
when this Court talks about this being a 2007 case although technically that's
cotrect, | think if's a bit of a misnomer because it just really had o do with how
procedurally Quon, Bruce, Christensen handled their cases. It's not typical | think
for really any of the otﬁ_er construction defect firms in town to be operating that way.
So, really what's going on as we're within the Chapter 40 process or the
standard Chabter 40 process and we're at that particular point where you say okay
we're asking for a declaration of standing, and that’'s really all that's going on here -
and it may be that a trial date has to be moved because of the fact we've been up
énd down to the Supreme Court and thﬂere’s some unigue aspects {o these cases.
THE COURT: Well, you know, and I'm concerned too because uniess the
stay — and | don't recall it saying that - basically it says we're staying the Rule 41(e)
tolling as well. | have to get you a trial date within five years of the filing. Of course
there is the tolling of coursé whenever things went up to the Supreme Court which |
probably need you to figure all that stuff out foo, but | will tell you | do entertain as
you well know motions to dismiss when Chapter 40 has not been adhered to. So, |
get concerned about these things. And now ['ve gotta get you a trial date before
2012. You know, if -- of course I've got you a trial date right now in July and 'm
concemed how because I'm hearing Chapter 40 still has not been taken care of.

Let me ask you this, Mr. Terry, if | were inclined to grant yqur motion

coordinate so that we're not having a situation where the developer goes out at 8:00
o'clock then he has to wait for the next unit at 5:00 and so forth, I mean - because |
think that the Chapter 40 process has gotta be adhered to.

MR. TERRY: [ - first off, Your Honor, again, | wasn’t there --
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THE COURT: 1 know.
MR. TERRY: - when these events allegedly occurred.
THE COURT: You're the new kid on the block. T know

LT 3%r A e LRI A S

-

MR. TERRY: And I would suggest with all due respect for e{ferybody in the
courtroom that just because a buitder makes an aiiegaﬁen doesn’t mean that the
other side agrees with it or that the mere fact the builder made the allegation makes
it correct regardless of how many times you repeat it.

So, the real question is will we cooperate with D R Horton irrespective
of what may have happened between Quon, Bruce and D R Horton, | mean, | don't
know, t wasn't there. | don't think we have a reputation in the community for trying
{0 keep builders out of units. In fact, if they want -- we'll get them in there. Of the
assigned claims if sounds like they've already been info more than half of them. As
| understood f‘;e says there’s 187}' they haven’t seen but of the assigned claims it's
only 72 they haven't seen. So, they've already -- they've seen like almost 2/3 of the
assigned claims already so it sounds like we only have like 72 or so that we need to
get them into with respéct to the assignments. So, that doesh't really seem like
that's, you knéw, too great of burden.

And then, you know, then it really is incumbent upon us to come back to
this Court and say okay we want & lifting of the stay. To the extent that there's
issues with respect to gaining access, | think the Supreme Court, you know,
indicated that the very accomplished special masters that we have available to us
throughout the state are very good at issuing orders and providing directives to
counsel as to what they need to do in order to satisfy compliance with Chapter. 40,
And again, | think we have a very good track record of doing that and we will do.

what we can to get them, you know, everything we can fo get them in. And to the
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you're going to have to coordinate with the developer to get this Chapter 40 stuff

 about the interior walls like the firewalls and things — I've gotta look at that a little bit

extent that we can't then they clearly have a right to make a motion to have those
claims dismissed and we'il deal with that issue when and if it ariges.

THE COURT: Okay. This is what I'm going to do. | want {o lock at the issues

!

with respect to the building envelope. |think | need to look at this issue a little bit
more, With réspec’t to the joinder action, | am going 1o aliow the Homeowners

Association to represent the homeowners that have assigned their claims, however,

taken care of with respéct to the 72 or the half or whatever the number of units. And
if you've got some uﬁcooperative homeowners, you know, then it gets down to then
are you going to be able tb show, you know, prove your claim whether you're
fepresenﬁng the homeowner or the HOA, and | would expect a motion to dismiss by
the developer with respect fo the uncooperative homeowners. You've goita be able
to bet a chance fo look through those units if you exercise that right to do so.

So, | am gonna go ahead and grant the motion with respect to the
joinder. And that is a joinder action, itis not a class and - you know, until we
determine whether or not it should be a class. | don't know if we've got that but

that's not the basis of your motion. With respect to the structural - you're talking

more.

MR. TERRY: | understand.

THE COURT: And | am gonna look at the building enveiope.thing a little bit
more so I'm t;king that part under advisement.

MR. ODOU: Can | ask a couple of questions, Your Honor?

THE COURT: Sure..

MR. ODOU: Just real briefly. | assume the Court will look at the motion for
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re-hearing that was flled in the companion cases because this is the building
envelope -

THE COURT: Are you talking about the Dorrell 8

MR. ODOU: The building envelope issue -

THE COURT: — | think — |

MR. ODOU: -- was raised and it was Dorrell Square's motion for re-hearing.
All the cases were grouped together-and sent up to the Supreme Court and those
issues were grouped tegether, sent up, the Cour’z issued ifs ruling. The plaintiff's

petitioned in Dorrell Square for a re-hearing arguing this very issue, the Supreme

Court declined o hear that. Now, | know obviously read into that whatever you want i

butit's still --

THE COURT: Yeah, because - it's been a while

MR. ODOU: -- it's an issue.

THE COURT: -- since ! did the decisions on Dorrell Square and Courts at
Aliante, but those are the only two that | had done actually evidentiary hearings on
the adequacy of the extrapolated notice. And so what was cool about those two
cases is that, | mean, all the defects were hashed out in those seven hour hearings
or whatever tﬁey were, aﬁd from what | -- | went back and reviewed it and it wasn’t
just a building envelope case, it was - they were looking at everything and | just
went through the class action analysis. Of course the building envelope idea was
not brought up in those cases so | saw that those were a little bit different, but | will
be looking at the motions for re-hearing on those. But, | want to ook at this one
because it looks like these are very closely related —

MR. ODOU: And then --

THE COURT: - in terms of issues.
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MR. ODOU: They are, Your Honor. And then the second problem that we're
gonna have is the notice that we originally got, the Chapter 40 notice from the
Homeowners Agsociation, it's not unit s,éeciﬁc- There's no way for me to go into any
of those units where they wouldn't let us in before and find out, okay, which one did
you claim leaks. Whai.fhey did is in their notice they said we inspected twenty units
or whatever the numbers a.re. | don't — well, | did have -

THE C(SURT: Well, they should be doing at least twenty percent | would
think. ‘ '

MR. ODQOU: But my point is for us to now comply with Chapter 40 on a
joinder action, just taking the joinder part of the case separately, we —- D R Horton
believes that those homeowners have an obligation to do a proper Chapter 40
notice. Now, we cotild —

THE COURT: Well, wait a minute —

MR. ODOU: -~ be back before you on that -~

THE COURT: - are they using the exirapolated nofice? Then it gets down to
whether or not that nqtic:e - that extrapclated notice is adequate.

MR. ODOU: Exactly.

THE COURT: Are you -

MR. ODOU: So -

THE COURT: -- telling me we need a hearing on that?

MR. ODOU: We are going to. If we need fo file'a motion on that we certainly
can, but the problem is gonna be that when you fell me, okay, my windows leak and
you're joining this case I have a right and my client has a right to know, okay, which
windows so Vx;e’re not a wild goose chase, what are the claims tha;f you're joining?

What are the claims that you are making, you Mister Homeowner or you Miss
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Homeowner are making against D R Horton and against the subcontractors? it's

critical for the reason - for the inspecﬁon,l it's also critical for us to know that so we |

can put the correct subceniractors on nofice.

When this case arose three years ago we.'put everybody on notice.
They weren't happy to get that notice but that's the facts of life. Nowit's a joinder
action on behalf of iheée ;:Seop!e who have signed assignments. That's fine but whai
am | — who afm | putting on notice for those things? Do | put on notice everybody
again including the guy who was lucky enough to drive by the place? It just - we
have a Chapter 40 notice that's not going to work in the joinder part of the case js
what I'm saying. So, | believe that the Court should instruct the homeowners that
are joining the case to give a clear and adequate description as required by Chapter
40 what their claims are and then we can go forward. |

THE COURT: Well, | think first of gii we have to look at the extrapolated
notice which was originally given on whether or not that is adequate because they
can use an extrapolated

MR. ODOU: Sure. |

THE COURT: -- notice. So, are you telling me we need to schedule a
hearing on the -

MR. ODOU: We -

THE COURT: - adequacy?

MR. ODOU: — absolutely will because the exact lang uage of Chapfer 40 says
that you're supposed io describe the nature and extent of the defects within the
home. This notice does not describe the nature and extent of the defects in any of
these joinder homes.

. THE COURT: When -
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MR. ODOU: If you inspect Mrs. Jones unit and say there’s a defect in Mrs.
Jones unit that doesn’t help us at all with Mrs. Smith's unit as to what defects if any
she has. -Andthere’s where — if it's a joindsr action that’s fine but it's gotia be a
joinder action that complies with Chapter 40. Mrs. Smith has to comply with Chapter
40; she ‘has to give us a list of her claims whatever -

THE COURT: But -~

MR. ODOU: --they are.

THE -CQURT: -~ she can rely upon an extrapolated notice though. For
example if —~ Ie{’s say twenty percent of the units were reviewed and in one hundred
percent of the cases or lel’s say eighty percent of the cases there was something
wrong with, oh gosh, | -- lef's just say that there was something Wrong with the
ﬁxtﬁres in the :downstairs bathroom, well -- well, that gives enough notice in my view
to the developer that yéu know what if it's in eighty percent of the cases you know
that in eighty percent of the unit that maybe you might want to look there. That's up
to you if you want fo, if ‘you don’t want to that's up to you too. But, | mean, you've
seen my orders with respect to the extrapolated notices | think on both --

MR. ODQU: We have, Your Honor, but what our point is is NRS 46.452(c)
requires the claimant to describe in reasénabie detail the cause of the defects if
known, fhe nature and "extent that is known of the damage or injury resulting from
the defects and the location of the defect within each residence. We're séying —_

THE COURT: And they can rely upon an extfaboiated notice.

MR. ODOU: it doesn’t help us to tell the subcontractor where 1o go look. it
doesn’t comply with the statute in D R Horton’s view.

THE COURT: Okay. You're revisiting stuff we dealt with years ago, counsel.
And | -
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MR. ODOU: I'm reaily trying not to.

THE COURT: But if you're challenging the notice then what we can do is |
can go zhead and set a day aside like on a Friday for us to discuss the adequacy of
the extrapolated notice, we can do that. When would you be ready to do this?

MR. OESOU: Pretty much in two weeks with the exception of ThankSining:
Three weeks. ‘

THE COURT: Okay. Mr. Terry?

MR. ODOU: Firét week in December maybe,

THE COURT: Fm looking at—

MR. TERRY: Well, | meaé, to the — I'm just frying to think. To the extent that
we're - | mean, | have all the expert reports, | already have alf the matriceé showing
exactly where the testing took place, etcetera. So, in that respect is this Court
anficipating a full blown evidentiary hearing where I'm putting —

THE COURT. Idid befo;‘e. I mean, because they’re challenging the
sufficiency of the hearing -- | mean, of the notices and where they -- you know, and
so forth. 1 will tell you --

_ MR, ODOU: Can we make a recomimendation on that so we dorn't -

THE COURT: Pardon me? |

MR. ODOU: Could I make a recommendation on that?

THE COURT: Sure.

MR. ODOU: Perhaps we could brief the issue, discuss amongst ourselves
whether an e\;identiary hearing is required -

THE COURT: That's perfect.

' ‘MR. ODOU: --and then try and narrow the issues to whatever they are.

MR. TERRY: Yeah, ! would —
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THE COURT: That'd be fine.
MR. TERRY: - | would say probably a submission by affidavit and maybe
one witness on each side, you know --

=y J

THE COURT: That would be fine. Just to give you an FY1, it looks like if

{ you're looking for a Friday afternoon - now | do have trial so those are going to be

intermixed and my secretary will probably kil me, but | do have the 10" and the 17
of December it looks like available and then I've got just about every Friday it looks
fike in January --

MR. TERRY: | could --

THE COURT: -- except for the 7™

MR. ODOU: Counsel, would you prefer to brief those?

MR. TERRY: | could do December 17", 1 couldn't do the 10™

THE COURT: Okay. Why don’t you get together and tell us what would be
gobd for you and we will do our best to accommodate you. | mean, but | think -

MR. ODOU: Yeah, we can meet on that.

THE COURT: -~ we better get this adequacy of this notice taken care of and
get this and get this Chapter 40 stuff taken care of like asap because 1 don't like to
disturb trial dates. And 'm a little concerned because I'm looking at the numbers of
cases that the cd judges ha&e to get set for trial and we've got a ton that were filed

in 2008. Not as quite as many as 2007 but we -- | think we had 113 filed in 2007: in

2009 we had 110. We've got to get ail these things set for trial. And then we've got

the 2010 that we've got to get set for trial and we're dicking around with the 2007
and we're going to be abutting a five year rule problem. 've got concerns about

that. So --

MR. TERRY: Your Honor, what we'll also do is we’ll submit a brief on the five
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year statute and hopefully it can be a joint brief but if not -- that sort of ans out

what's happening in this case so we -

THE COURT: f you —

MR. TERRY: -- at least have that infoermation.

THE COURT: f you both agree even to - if there's an issue there ahd you
both agree to extend it that's an issue. Although | don't like old cases but it is what
is, but we've got fo get it done right.

- MR.ODOU: Yeah. We can't speak on behalf of the subcontractors is gonna
be the problém.- We could certainly accommodate the Plaintiffs aﬁd come to some
understanding, but then the question is the subcontractors and the insurénce
carriers. |

Just so | understand and just so we're all clear then, what we're gonna
propose is that we will get with Plaintiff's counsel and come up with a briefing
schedule as to the adequacy of the notice. And since we're the one’s challenging
the notice I'm presuming we would bé the moving party, they will then oppose, we'll
répiy and then we will try and work with the Plaintiff's cioumséi as to whether or not
é_n actual evidentiary hearing is going to happen.

THE COURT: And then ﬁgure out when you want fo do it.

MR. OISOU: And then when we -- okay.

THE COURT: And lef's see if we can't do it on a Friday.

MR. TERRY: Well, why don’t — why don't we reserve the 17" now just so that

THE COURT: The 17" of December?

MR. TERRY: Yeah.
THE COURT: We can do that.
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MR. ODOU: That's fine.
THE COURT: Is that good for you?

~ THE COURT: December 17"

THE COURT CLERK: Is that at 8:30, Your Honor.

MR. ODOU: Ané then Your Honor is going to -

THE COURT: When do you want to -- what time in the moming? 1 usually
start court at 8:30.

MR. ODOU: Fine.

THE COURT: 81307

MR. TERRY: 8:30 is fine with me.

THE COURT: Okay.

MR. ODOU: And then Your Honor is going to fake under submission the
standing issue for the Association to pursue the common area claims or what
common claims and then therell be a ruling on that -

THE CCURT: And I'm gonna warn you riéht now - and ! think | can speak on
behalf of the all cd judges; we’re starting o get buried with a i‘ot of these motions.
And it's not just the cd cases that we've got; we've got under advisements in other
cases as well. So, | mean, I'm starting to fall behind and | know I'm not the only
judge.

MR. ODOU: Now, we have one that's been pending for about eight or nine
months now which kind of — |

THE COURT: In front of Judge —

MR. ODOU: - the reason why | raise —

THE COURT: - Earl?

Page - 30




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. ODOU: Yeah. The reason why | raise it only is because of with our trial

date -- eight or nine months from now we're in trial trying fo figure out who's -

Sl

actually we wouldn't be in frial because we haven't answered, 8o
date needs to be moved. | know we're here for sweeps next week but | just wanted
to alert the Court that we need 1o have that discussion.

THE COURT: Okay. I'll discuss it with you nexi week.

MR. ODOU: Thank you, Your Honor,

MR. TERRY: Thank you, Your Honor.

MR. JENNINGS: Your Honor, Dave Jennings on behalf of D R Horton, bar
number 6694,

There's just one issue | wanted to address briefly. | know you're going
to fake under ‘advisement the bu‘ﬁding envelope issue and | wanted to — | kniow Joe|
has touched on this already, but all the defects that are alleged -- that are included
in the building envelope Iist of defects, those defects were all alleged in the
underlying cases in First Light, Courts at Aliante, this one here, those alf went up to
the Supreme Cour’z. Now, they did not segregate the interior defects versus‘ihe
building envelope defects. | understand that, but-all of those defects went up o the
Supreme Court and the Plaintiff's argued a number of times both in the original
briefing and on the motion for re—hearing that NRS 116.3102 did not require — or
does no’{-require the HOA to go through a Rule 23 and Shuetffe anélysis to
determine whether or not they’ré allowed to represent them in a class action or
representative capacity. And in both cases,' both in the main briefing and the oral
argument and in the motion for re-hearing the Supreme Court rejected the argument

that the Plaintiffs put forth regarding 116.3102. And I've read the Black Mountain

case, the ruling on that, and my understanding of that ruling - and if 'm incorrect
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then, you know, you can correct me, is that the Court ruled that 116.3102 does not _
require a Rule 23 and Shuelfe analysis because thej;’re clearly matters that aﬁ@d.
5, common interest community but thaf's not the way the Supreme Court ruled on
those same defect issues. It did not say some do and some don't, it‘ said all do, all
have to go through that analysis. And so when you - I'm just pointing that out.
When you take it under advisement | would go back -- wel —

THE COURT: Okay. |- let me tell you, I've read --

MR. JENNINGS: Yeah.

THE COURT: - that First Light -

MR. JENNINGS: Sure. 7

THE COURT: - decision | and 1l and let me teli you, | practically dissected
that -- _ '

MR. JENNINGS: Sure. Sure.

THE COURT: - decision. | understand what your posifion is.

MR. JENNINGS: Sure. | appreciate it. Thank you, Your Honor.

MR. ODOU: Thank you, Your Honor.

THE COURT: All right.

MR. TERRY: lake it you'll prepare the whole order?

THE COURT: Pardon me?

MR. TERRY: You'll prepare the entire order?

THE COURT: Well, | think one of you needs to prepare the order Vx;'ith respect
to the joinder. You - |

MR. TERRY: Okay.

THE COURT: | think you getta indicate that I've granted the motion in-part |

with respect to the joinder part and that | wili be taking under advisement the other
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issues,

MR. TERRY: Okay.

MR_ODOLUL: The Plaintiffs will prepare that order and run it past ug,

MR. TERRY: Of course.

- MR. ODQU: In the meaniime -

THE COURT: Perfect.
MR. ODOU: -7 1! shsp off a letter to them with the briefing -- proposed briefing

schedule. We could even incorporate that if we Want

THE COURT: Perfect. '
MR. TERRY: Great. Thank you, Your Honor.
THE COURT: Thank you.
MR. ODOU: Thank you, Your Honor.
[Proceedings concluded at 10:35:50 a.m }
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