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THE STATE OF NEVADA, 

Defendant. 

Plaintiff, 

-VS- 

GREGORY SCOTT HERMANSKI, 
aka Robert James Day, 141679345 

• ad Mao 
ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 11002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #010273 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
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ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 

CORRECT AN ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR 
MODIFICATION OF SENTENCE AND 

DEFENDANT' PRO PER MOTION FOR LEAVE TO FILE DEFENDANTS RESPONSE 
TO STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR MODIFICATION 

OF SENTENCE 

DATE OF HEARING: JUNE 6,2011 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

6th day of June, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DAVID ROGER, District Attorney, through DANIEL WESTMEYER, 

Deputy District Attorney, and without benefit of argument and good cause appearing 

therefor, 

PAWPDOCS1ORDRWORDR1006100697809.doc 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C167783 
Dept No. 	VI 
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion For Leave To File 

Supplemental Points And Authorities In Support Of Motion To Correct An Illegal Sentence 

Or In The Alternative Motion For Modification Of Sentence and Defendant' Pro Per Motion 

For Leave To File Defendant's Response To State's Opposition To Defendant's Pro Per 

Motion To Correct An Illegal Sentence Or In The Alternative Motion For Modification Of 

Sentence • shall be, and it is DENIED. 
1) 7 

DATED this 	day of Jy.4e, 2011. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada liar #002781 
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NEOJ 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #010273 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 	Case No. 	C167783 
) -vs- ) 	Dept No. 	VI 

) GREGORY SCOTT HERMANSKI, 	) aka Robert James Day, #1679345 	) 
) 
) Defendant. 	  ) 

NOTICE OF ENTRY OF ORDER 

TO: GREGORY SCOTT HERMANSKI, aka, Robert James Day, Defendant in 

proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above- 

entitled action, a copy of which is attached hereto. 

DATED this 12th day of July, 201 ] . 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ DANIEL WESTMEYER 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #0010273 

C:\Program  Files\Neevia.Com  \Document Converterltemp11916937-2254712.DOC 

Page 945 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF MAILING  

I hereby certify that service of the NOTICE OF ENTRY OF ORDER was made the 

12th day of July, 2011, by depositing a copy in the U.S. Mail, postage prepaid, addressed to: 

GREGORY SCOTT HERMANSKI, 
aka, Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY, NV 89702 

BY /s/ C. Cintola 
Secretary for the District Attorney's Office 
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Case No. 	C167783 
Dept No. 	VI 

) 

) 

) 

) 

) 

) 
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) 

ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 4002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar 74010273 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 6,1-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY SCOTT I IERMANSKI, 
aka Robert James Day, #1679345 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 

CORRECT AN ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR 
MODIFICATION OF SENTENCE AND 

DEFENDANT' PRO PER MOTION FOR LEAVE TO FILE DEFENDANT'S RESPONSE 
TO STATE'S OPPOSITION TO DEFENDANTS PRO PER MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION FOR MODIFICATION 

OF SENTENCE 

DATE OF HEARING: JUNE 6, 2011 
TIME OF HEARING: 8:30 AM 

THIS MATTER having come on for hearing before the above entitled Court on the 

6th day of June, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DAVID ROGER, District Attorney, through DANIEL WESTMEYER, 

Deputy District Attorney, and without benefit of argument and good cause appearing 

there for, 

P: Vv PDOCSA)RDW FOR M1)06,00697809. dot; 
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DATED this day of Jane. V011. 

ELISSA F. CADISH 
DISTRICT JUDGE 
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IT IS I IEREBY ORDERED that the Defendant's Pro Per Motion For Leave To File 

Supplemental Points And Authorities In Support Of Motion To Correct An Illegal Sentence 

Or In The Alternative Motion For Modification Of Sentence and Defendant' Pro Per Motion 

For Leave To File Defendant's Response To State's Opposition To Defendant's Pro Per 

Motion 'To Correct An Illegal Sentence Or In The Alternative Motion For Modification Of 

Sentence , shall be, and it is DENIED. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada aar #002781 
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SUPREME COURT 

OF 

NEVADA 

(0) 1947A 4E5. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

VS. 

THE STATE OF NEVADA, 
Respondent. 

No. 55718 

FILED 
SEP 09 2010 

fE . LINDEMAN 
M COURT 

SY 	' 
rr CIA 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a motion to modify or correct sentence.' Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge. 

In his motion filed on February 9, 2010, appellant claimed 

that the habitual criminal enhancement was illegal because the district 

court failed to first sentence him for the underlying offenses. Appellant 

failed to demonstrate that the district court relied on mistaken 

assumptions regarding his criminal record that worked to his extreme 

detriment. See Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321, 324 

(1996). Appellant's claim was outside the scope of a motion to correct an 

illegal sentence as the sentence was facially legal, see NRS 207.012(1)(b), 

and appellant failed to demonstrate that the district court was not a 

"This appeal has been submitted for decision without oral argument, 
NRAP 34(1)(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 

DEP RK 
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J. 

competent court of jurisdiction. See Edwards,  112 Nev. at 708, 918 P.2d at 

324. We therefore conclude that the district court did not err in denying 

appellant's motion. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

J. 
Hardesty 

Douglas 
J. 

cc: Hon. Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

SUPREME COURT 

or 

NEVADA 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar 14004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 	CASE NO: C167783 
) -vs- 	 ) 	DEPT NO: VI 
) 

GREGORY SCOTT HERMANSKI, 	) 
aka Robert James Day, #1679345 	) 

Defendant. 	 ) 
	  ) 

STATE'S OPPOSITION TO DEFENDANT'S NOTICE OF MOTION/MOTION FOR 
LEAVE TO FILE MOTION FOR RECONSIDERATION 

DATE OF HEARING: AUGUST 1, 2011 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Notice of Motion/Motion for Leave to 

File Motion for Reconsideration. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/// 

/// 

C: \Program Files\Neevia.Com  \Document Converterltemp11949302-2293712.DOC 

Page 966 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001., Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with three hundred eighty-two (382) days credit 

for time served. A Judgment of Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate under which statute Defendant was adjudicated as a habitual criminal, 

and (3) for the District Court to specify a sentence for each of Defendant's two (2) 

convictions as the Judgment of Conviction only sets forth one (1) definite term for one (1) 

offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

this, the District Court vacated Defendant's sentence and conducted another sentencing 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

him to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

Decision and Order was filed on March 6, 2006. 

On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

to the District Court for the sole purpose of amending the Judgment of Conviction to read 

that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

robbery and burglary counts. Remittitur was issued on August 8, 2006. 

Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 

11/ 
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Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

Defendant's appeal. Remittitur was issued on October 31, 2006. 

On February 9, 2010., Defendant filed a Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

Remittitur was issued on October 5, 2010. 

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

in the Alternative Motion for Modification of Sentence to which the State filed a response. 

The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

entered on May 20, 2011. On June 24, 2011, Defendant filed a Notice of Appeal stemming 

from the denial of this motion. 

On June 21, 2011, Defendant filed a Motion for Reconsideration regarding the denial 

of his motion to correct an illegal sentence. On July 6, 2011, the Court denied the motion as 

premature as the order from May 20, 2011 has not been entered. The Court filed a Notice of 

Entry of Order on July 7, 2011. 

On July 21, 2011, Defendant filed the instant Notice of Motion/Motion for Leave to 

file Motion for Reconsideration to which the State responds as follows. 

11/ 

111 

11/ 
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ARGUMENT  

THERE IS NO BASIS IN WHICH TO GRANT DEFENDANT'S MOTION 

Defendant has not shown that the Court overlooked or misapprehended any material 

issue of fact or law when it denied his motion to correct an illegal sentence or to modify 

sentence; therefore, the Court should deny the instant motions for leave to file a motion to 

reconsider and his motion for reconsideration. See NRAP 40(a)(1). 

Furthermore„ there is no need to "reconsider" this issue it is barred by the doctrine of 

law of the case. Defendant already raised this issue of his sentence's legality for the first 

time on February 9, 2010 and its denial was affirmed by the Nevada Supreme Court on 

September 9, 2010. When an issue has already been decided on the merits by the Nevada 

Supreme Court, the Court's ruling is law of the case, and the issue will not be revisited. 

Hogan v. Warden, 109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v. State, 91 

Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); Pellegrini, 117 Nev. at 860, 34 P.3d at 519; 

McNelton v. State, 115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State, 112 Nev. 

383, 386, 915 P.2d 874, 876 (1996). The law of a first appeal is the law of the case in all 

later appeals in which the facts are substantially the same; this doctrine "cannot be avoided 

by more detailed and precisely focused argument subsequently made after reflection upon 

the previous proceedings." Hogan, 109 Nev. at 952, 860 P.2d at 710 (citing Hall, 91 Nev. 

314, 535 P.2d 797); see also McNelton, 115 Nev. 396, 990 P.2d 1263. Here, this challenge 

to the legality of his sentence has already been decided on the merits by the Nevada Supreme 

Court on appeal, and thus, is barred by the law of the case doctrine and must be dismissed. 

Defendant raised this issue a second time, albeit unsuccessfully, on April 25, 2011. 

However, the District Court denied the motion. Defendant raised this issue once again on 

June 21, 2011 and the Court denied the motion. Now, Defendant seeks a motion for 

reconsideration in order to bring the matter before the Court yet again. Since the issue has 

been long resolved by the Nevada Supreme Court, per Hall, this motion should be denied. 

In light of the fact that the Nevada Supreme Court has already reviewed the matter 

on the merits and the District Court reviewed the issue three previous times, the State 
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requests that the Court make a finding that Defendant has engaged in vexatious litigation 

pursuant to NRS 209.451(1)(d) so that the State can seek a revocation of Defendant's good 

time credits. 

CONCLUSION  

For all the foregoing reasons, Defendant's Notice of Motion/Motion for Leave to File 

Motion for Reconsideration should be denied. 

DATED this 22nd day of July, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 22nd day of 

July, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, 
aka Robert James Day #69140 
NNCC 
PO BOX 7000 
CARSON CITY, NV 89702 

BY: /s/ C. Cintola 
C. Cintola 
Employee of the District Attorney's Office 

CH/TC/cc 
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• FILED 

JUL 2 6 2011 
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ASTA 

• 

00C167783 
VI 

(-110C167783 
ASIA 
Case Appeal Statement 
1643628 

II 111 II [1111 11 

) 
) Case No: 
) Dept No: 
) 
) 
) 
) 
) 
) 
) 

STATE OF NEVADA, 

Plaintiff(s), 

VS. 

GREGORY S. HERMANSKI, 

Defendant(s), 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE APPEAL STATEMENT 

1. Appellant(s): Gregory Scott Hermanski 

2. Judge: Elissa Cadish 

3. Appellant(s): Gregory Scott Hermanski 

Counsel: 

Gregory Scott Hermanski #69140 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel: 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 

-I - 
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By: 

• 	• 
7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963, 55718, 58688 

12. Child Custody or Visitation: N/A 

Dated This 26 day of July 2011. 

Steven D. Grierson, Clerk of the Court 

Heather Ungermann, Duty Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
AMY FERREIRA 
Deputy District Attorney 
Nevada Bar #010347 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 

-vs- ) 
) GREGORY SCOTT HERMANSKI, aka, ) 

Robert James Day, #1679345 

Defendant. 	) 
	  ) 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION 

DATE OF HEARING: AUGUST I, 2011 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

1st day of August, 2011, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through AMY 

FERREIRA, Deputy District Attorney, and good cause appearing therefor, 

I I I 

A 

	

ti 	 1111111111111111111111111111111 NZ/6% 	Drk■i‘  

/ tt. 

P:\WPDOCS\ORDR\FORDR\OO6\005978  I 0 doc 

Case No. 	C167783 
Dept No. 	VI 
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A. 
31-4"- 	117 1  
Deput AD istrict Attorney 
Nevallr:ar #010347 

• 
The Court stated based on the Notice of Appeal having been filed in this matter, the 

Court does not have jurisdiction to entertain this motion. Additionally, if the Court 

consid:ged the pleadings on the merits, Court will make findings, including that there were 
MA/ 1  r  

no facts law presented in the relief being requested, and deny the motion 

DATED this  11   day of August, 2011. 
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D 	T - 111 	- 

, 
/ 

eJr 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 
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Electronically Filed 
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NEOJ 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
AMY FERREIRA 
Deputy District Attorney 
Nevada Bar #010347 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 	Case No. 	C167783 
) -vs- ) 	Dept No. 	VI 

) GREGORY SCOTT HERMANSKI, 	) aka Robert James Day, #1679345 	) 
) 
) Defendant. 	  ) 

NOTICE OF ENTRY OF ORDER 

TO: GREGORY SCOTT HERMANSKI, aka, Robert James Day, Defendant in 

proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above- 

entitled action, a copy of which is attached hereto. 

DATED this 12th day of August, 2011. 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ AMY FERREIRA 
AMY FERREIRA 
Deputy District Attorney 
Nevada Bar #010347 

C:Trogram Files\Neevia.Com\Document  Converterltemp12016603-2374198.DOC 
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CERTIFICATE OF MAILING  

I hereby certify that service of the NOTICE OF ENTRY OF ORDER was made the 

12th day of August, 2011, by depositing a copy in the U.S. Mail, postage prepaid, addressed 

to: 
GREGORY SCOTT HERMANSKI, 
aka, Robert James Day #69140 
NORTHERN NEVADA CORRECTIONAL CENTER 
PO BOX 7000 
CARSON CITY, NV 89702 

BY /s/ C. Cintola 
Secretary for the District Attorney's Office 

CC 

C:\Progym  FilesNeevia.Com\Document  Converterltemp12016603-2374198.DOC 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
AMY FERREIRA 
Deputy District Attorney 
Nevada Bar #010347 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY SCOTT HERMANSKI, aka, 
Robert James Day, #1679345 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION 

DATE OF HEARING: AUGUST 1, 2011 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

1st day of August, 2011, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through AMY 

FERREIRA, Deputy District Attorney, and good cause appearing therefor, 

/// 

II/ 

/// 

/// 
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The Court stated based on the Notice of Appeal having been filed in this matter, the 

Court does not have jurisdiction to entertain this motion. Additionally, if the Court 

considered the pleadings on the merits, Court will make findings, including that there were 

no facts of law presented in the relief being requested, and deny the motion 

DATED this  q7   day of August, 2011. 

ELISSA F. CAD ISH 

DISTRICT JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

rj 
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NOV 27 '02 08:00 FR U S MARSHALS SERVICE 702 388 6937 TO 917024555112 	P.01/06 

*Name: HERMANSKI,GREGORY 	SUBJECT REPORT 	PAGE 5 
*FID #: 257269 Generated by Transaction - Interactive Query 

Date: 11/27/2002 Time: 10:20:56 EST 

Case Number: 9904-0624-2044-C 

Case Status: DET LODGED 
Originating District: 004 FL/S MIAMI 

Lead Deputy: BRITT,THOMAS J 

Charge Information: 
Agency: USMS 
Charge: 5011, PAROLE VIOLATION - 

Warrant Date: 06/21/1999 
Date Received: 06/24/1999 

OCDE: No 

Original Charge Information: 
Charge: 1211, ROBBERY - BANKING-TYPE INST 

Offense Date: 10/02/1983 
Agency: FBI 	DOJ FEDERAL BUREAU OF INVESTIGATION 

Contact/Phone: 

Suspense Information: 
Seq. 4 1 	 Renewal Date: 08/17/2002 

Days Suspended: 150 
Date Suspended: 03/20/2002 

Reason Suspended: LODGED DETAINER 
Original Agency Notified: Y 

Detained in District: 048 
Prison: HIGH DESERT PRISON, NEVADA 
Number: 69140 

Release Date: 08117/2002 
Remarks: IN CUSTODY UNDER THE NAME ROBERT DAY 

MARKED FOR IDENTIFICATION 

1 83 
CASEW 

PROPOSED EXHIBIT 
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NOV 27 '02 09:09 FR U S MARSHRLS SERVICE 702 388 6937 TO 917024555112 	F.02/06 .MAR tg 'ekdttrdL 	1-1,‹ WHMICHivim 

UNITED STATES GOVERNMENT 
MEMORANDUM 

DATE: 	 March 20, 2002 

RELPY TO 	Kathleen Dozier 
ATTN OF: 	USMS, S/FL INVESTIGATIVE SERVICES DIVISION 

SUBJECT: 	HERMANSK/,GREG # 00766-192 

TO 	 USMS, D/Nevada 
ATTN: WARRANTS SECTION- - 

Please take the following action with regards to the 
enclosed warrant: 

1_ 	 Warrant enclosed for execution. Subject 
arrested on - Please enclose a copy of photo and a copy 
of tho executed warrant. 

Warrant enclosed to be filed as a Detainer. 
SUBJ IS IN CUSTODY RI= DESERT PRISON -UNDER THE NAME OF 
DAY, Robert. 

3. warrant return unexecuted. 

4. Additional information remarks: 

If you have any question feel free to contact me at 
305-536-4628 and/or fax- 305-536-4636. 

Respectfully, , 

Kathleen Dozier 
Investigative Research Specialist 
Enclosure 	( ) 
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44E.Jt.PQ 	 WHR,CHN/ 	 MIHMIjlet bjb 	 TO 917023886937 	P. 04 

 Cl 
cs' 

WARRANT APPLICATION & WARRANT 
Re: Ilerrnanski, Gregory 	' 
Reg. No. 00766-192 

1:35 

Date Warrant Issued: 

June 21, 1999 

r7;:= 

en A. 

To: 

U.S. Marshal 
Southern District of Florida 
301 north Miami Avenue 
205 Federal Courthouse Square 
Miami, FL 33128-7785 

Case Arlyst 
U.S. Parole Commission 

Enclosed are copies of Warrant Application and Warrant in duplicate, issued by the United States Parole 
Commission for the above-named parolee. Notify the Commission of all developments concerning the 
disposition of this warrant. 

Please assume custody as soon as possible or when located. NOTE: If the parolee is already in the 
custody of federal or state authorities, do not execute this warrant. Place a detainer and notify the 
Cozninission for further instructions. Do not execute she warrant if the penroke is released on bond. Also, 
if a criminal arrest warrant has been issued for this parolee, execution of such criminal warrant 
Shall take precedence and the Parole Commission is to be notified before its warrant may be 
executed. 

PRORATION OFFICER: Please keep the Commission advised of all further developments in this case. 

cc: W. Alan McGhee 
U.S. Probation Officer 
Southern District of 'Florida 
15327 N.W. 60 Avenue 
Suite 200 
Miami Lakes, FL 33014 

PROCEDURE: After execution of the warrant give one copy of Warrant Application to the prisoner; furnish 
one copy to the U.S.Probation Officer as soon as practical after taking custody; and advise the Regional 
Office of the Parole Commission which issued the Warrant that subject is in custody. Give the place of 
confinement, and the date Warrant was executed. When prisoner is returned to the designated institution, 
leave Warrant Application and one Warrant with Warden. Make your return on the other Warrant to the 
Regional Commissioner of the region where it was issued. 

NOTE: If there has been a conviction of an offense committed while under supervision, no preliminary 
interview by a Probation Officer will be conducted unless the Commission orders otherwise. 
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NOV 27 '02 08:09 FR U S MARSHALS SERVICE 702 388 6937 TO 917024555112 	P.04/06 

MA,20 2002 12:14 FR WARRANTS S/FL MIAMI305 535 4636 TO S17023886S27 	P.05 

WARRANT 
U.S. Department of Justice 
United States Parole Commission 

To Any Federal Officer Authorized To Serve Criminal Process Within The United States: 

WHEREAS, Hermans.ki, Gregory, Reg. No. 00766492 was sentenced by the United States District 

Court to serve a sentence of 10 Yrs, I Mo, 8 Days (orig); 954 Days (M.R. Viol.) for the crime of 

Bank Robbery; Use of Firearm in the Commission of a Robbery and was on February 5, 1999 

released in accordance with Sec. 4163, Title 18, U.S.C. (Mandatory Release) from Coleman FCI 

with 369 days remaining to be served; 

AND, WHEREAS, reliable information has been presented to the undersigned Member of this 

Commission that said released prisoner named in this warrant has violated one or more conditions 

of his release; 

NOW, THEREFORE, this is to command you by authority of Sec. 4213, Title 18, U.S.C., to execute 

this warrant by taking the above-named, wherever found in the United States, and hold him in 

your custody either until he is released by order of the Parole Commission, or until you are 

authorized to transport him for further custody. 

WITNESS my hand and the seal on June 21, 1999. 
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Preliminary Interview Is Required 	 Warrant Recommended )3y: 

NOV 27 '02 08:10 FR U S MARSHALS SERVICE 702 300 6937 TO 917024555112 	P.05/06 
, 	 1 4 .  FR_ tJA-IRRPNTS S/7L MIAMI 30IS 5 3G 4030 TO 9 1 70E3E188937 	P . 0 6 

UlaTED STATES PAROLE COMf  

Case Of 	  lierrnanski, Gregory 	 Date 	 June 21, 1999 
Reg. No 	  .... Q0196.192 	 MR. Termination.rAtt 	 219/2000 

FBI No 	  843842015 	 Violation Bate     C/1,09 

Birth Date 	  11/2C1O 	 Released 	  

Race     White 
Sentence Length    10 Yrs, 1 Mo, Day9 (OM& 854 Days Mit. viol) 
Original °Son= 	  Rank Robbery; Use of Firearm in the Conintission of a Robbery 

You shit11, unless you have been convicted of a new offense, be given a preliminary interview by an official deeigeated by a Regional Cominierioter 
to determine if t13.61re is probable cause to believe that you have violated the comditions a yow release, and if so, whether to release you or hold 
you for n revocation hearing. 

At Your' preliminary interview end any subsequent revocation hearing you may present documentary evidence and voluntary witees.oeit on your 
behalf, and. droll deny the eliarge4s) egainst you. you may request the presence of those who have given infers:lento' upon which the charges ar e  
based. Such witnesses will be read. available for questioning i.irdess good cause is feund for their non-appear:ince. 

You may be repreeented by an attorney or other representative of your choice, or, if you are  unable to pay for counsel, an attorney will be provided 
by the US. District Court if you 1111 out and promptly return a Form CJA-22 to a US. Probation Officer_ 

If, after a revocation hearing, you are found to have violated the conditions of your release the Conamission may: (11 restore you to superviffian, 
and, if appropriate. (e) reprimand. you; (b) modify ytrur canditdoes of supervision; or (c) refer you to 3 residential cerammaity treatment center for 
the remainder of your sentience;  or (2) revoke your parele or marnintory relealse, in which case the Commission will also decide when to consider 
you for further release. 

If you have been convieted of a new offense (committed while on Perele) which is punishable by a term of iroprisonment, you will not receive 
sentence credit for the time you event an parole. Exc eption: for cases heard in the 9th Circuit beginning On October 22, 1990, the 
Commission will exercise discretion. in acc.ordance with 29 C.F.R. 242 (Appendix), prior to ordering the forfeiture of sentence credit 
for the time spent on parole. If the Cornatission find& that you absconded or otherwise refused to submit tie parole supervisien, the Commission 
may order that you not receive credit toward service of your sentence for that amount of time. as your original sentence was imgesed for violation 
of the District of Columbia Criminal Cede, you wilt not receive credit for time spent an parole regardieze of  or not you haee been convicted 
ole mime.) 

A special parole term vielator whose parole is revoked ahell receive no credit for time spent on parolv, 

CrIAMGES: 

Charge No. 1 - Failure to Report Change in Reuel:lane& On or about 6/14/99, USPO hfoGhoo /earned that subject had moved from hi s  last 
reported residence on or about 64199, Subject has Failed to advise his USPO of his current addrus ancl his whereabouts are unknown. This charge 

based on information contained in the letter dared 8/ -15199 from USPO McGhee- 
/ ADMIT ) or DENY ) this charge. 

Charge No.2 - Failure to Submit to Drug Testing. On or about the Following. dates. subject failed to mbinit a Wine Specimen as instructed and 
as required by Condition No. 14 of hienter release: 2126, 3.27, 4128, 4P30, 6e24, and 6/9199. This charge is based on informabon contained in the 
letter dated 6/15/99 from USPO hieGlaee. 
I ADMIT ( ) or DENY I ) this charge. 

Warrant lisued 	 June 21, 1998 	 Horpsdis, Case Analyst 
ontinissioiss  

PreLetkn OtTice Requesiing Warraitt..Southern District of Florido (Miami - Lol:.vs) 

( ) Commission ( 	Inmate ) 1.17,StittitiOti ) U5k0 ( I Interriev•Ing Officer 

Gregory Rermanski Reg. No. 00766-192 
Warrant Application 

Page 1 a 

** TOTAL PAGE.06 *44 
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Kat 

Here is the info on Gregory Herrnanski 

Name: Robert Day 
Dab: 02/06/1954 
1nmate4 69140 
Location: High Desert Prison 
Charge: Robbery with a deadly weapon 

Burglary with a deadly weapon 

Send detail= to : 

Offender Management 
PO Box 7011 
Carson City. Nevada 
39706 

Attn: Marcie Peterson 

Fax 775-687-6715 

** TOTAL PAGE.06 ** 
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UNITED STATES MARSHAL 
	 DISTRICT OF N 

300 5_ Las Vegas Blvd., #4240, Las Vegas, 
(702) 388-635S Ext. 6704 or Ext. 6443 or 6383 (WARRANT S 

INeaso type or print troaffr 
TO: NEVADA STATE PRISON 	 DATE: 	march 2 

(currently High Desert) 	 SUBJECT: HERM 

AKA: 	(Booke 

ID#: 	69140 
USMS 	00768-1 

FAX; 77S-66T-6715 	 DOW#: 	June 21,, 
(775-8874284 Warrants) 	 Southern 
Please accept this Detainer against the abowpnaimed subject who 

The United States Parole CommIss'on has issued a Federal parole viola!! 
subject. Prior to the subject's release from your cuStody, please nobly tnis 
assume CU stody If necessary. If the subject is transferred from your custooj 
we request that you foriNand our Deelnar to said Wray at the time or trans 
soon as possible. The notIce end speedy Vial requirements of the Intersta 
do NOT apply to this Detainer, which Is based on a Federal pare),  Weigle 
wIth U.S. Parole Corrimisslon regulattens, please read or show the following 

89101 
ERVISOR - 388-6443) 

999 
District of Flodda 
Currently in your custody. 

n warrant against the 
co at once so Chat we may 

10 another detention faCility, 
and advise this office es 

Agreement on Detoiner Act 
warrant In accordance 

the subject 

• 2002 
SKI, GREG 
as) DAY, Robert 

ED AGAINST YOU ON THE 
YOU ARE SERVING A 
ON PAROLE. YOU MAY 

SUBMIT TO THE US. PAROLE COMMISSION ANY INFORMATION YOLOWOUL LIKE CONSIDERED 
BY THE PAROLE COMMISSION IN DISPOSING OF THE WARRANT. uppN RECEIPT OF SUCH 
INFORMATION, YOUR cASE WILL BE REV1EWEb ON THE RECORD BYITHE PAROLE 
COMMISSIC04.1.0 

'YOU ARE HEREBY ADVISE() THAT A DETAINER HAS BEEN F 
BASIS OF A WARRANT ISSUED BY THE U.S. PAROLE COMMISSION. 
NEW SENTENCE OF CoNFINMENT FORA CRIME COMMITTED WHI 

eCute the following: 

r and the charges upon 

•■••■■••■■•-■•■•..4 

P. o1/51 

P. 02 
NOV 27 '2 5:i8 FR U S MARSHALS SERVICE 702 300 6937 TO 917024555112 

' 	rititt -- "et-2ULIZ 	U4 AM 	NM:. AMIN. STEWAKT 	 r5Ei81R71b 

	

riAR 20 02 11:45 FR 	MARSHALS SERVICE 702 399_693r? TLi fits.rtyr.I.D 

United States Department of Justice 
United States marshals Service 

DETAINER 
BASED ON FEDERAL PAROLE V1OLATIO 

• After reading or snowing the aDave language to the subject, prose 

The foregoing was read to or by the subject and a copy of the Detai 
which It Is based was delivered to him On 	  

(Data) 
Signed: 

WARRANT 

Please acknowledge receipt of this Detainer.. In addition, please proillcie one copy of the Detainer 
self•addressed envelope. 

to the  subject and return one copy of the Detainer to this office in the enel 

Rccean 
3- 	0 ). 

Thin .1944iAlTS CacJA Th  
øA PLEAse Fax BLQ(ro USW LAS VEGAS. NEV ADA 702- 
SE*46137 A9 ACKNOWLEDGMENT OF RECEIPT 

Very truly 

Jose G. T 
United Ste 

Sandi Alten, Invest. Res. Spec. 
Please Advlie When Reedy for FIU 
To2-38S-6714 or 31184963 

ittl Wu) 	 ;fll 

C4bi . 	- 

S19AocE enkal 

gr TM A ,11.6-, Oia am Al 

;fleftIZIII•{4t 
Ctrr ins 

tENI A En mutts ALII g unarm own maul udiu) 

MAR 21 '52 57:5 7756876715 PRGE. 02 

** TOTAL PAGE.01 
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i 

_ 	. 
CERTIFICATE OF LIVE BIRTH 	BIRTH NUMBER 

KANSAS STATE BOARD OF HEALTH 	 ro NOT UNPIN 

Division of Vital Statistics 	 54 	005385  AMR 1 0 1954 	 a TNIS Regimtnir's No- 	.................-•••"' 

L PLACE OF BIRTH ii 	7. 1.1 81.: AL RE1II3ENCE OP MOTHER (Where don mother Ewe) 
a. Gouger  

Leavenworth 	 &WU 	 ' ' 	b. c....rw,y 
leavenworth 	• 	—5:2_2 	KanR.as - 	 Leavenwor 

b. Cite (If outside corporate limits, write RURAL and give township) 	e. 	CITY (11) outside corporate Urnits. write RURAL and give toontthIP) ,  
OR 	 OR TO SI :4 	 Lenventiorth 	 TOW:4 	Leevenworth 	15.21.  	----- 

e. 	Fula. Mott oe (11( NOT is hospital or inutitution, live street address or 11 	d. 	&Naas 	(If rural, give location) 

Otru"s:iitl!ri= US Ii ING MEW:: TAI., 1-1031*Tili 	2., 	
Abeam, 

— 	 - 	p 	G 	... • a 	
- 

I. CHILD'S NAME 	 a. (Piro° 	 b. (Middle) 	 c  (Lea) 
(rvpr oe ',NO 	 Robert 	 James 	 Day  

4. SEX 	1 	Si. THIS BIRTH 	 5b. IF TWIN OR TRIPLET (this child 	ç) I 	• 	DATE 	(Month) 	(Day) 	(Year) 
OF Male 	Single 53 	Twin O. Tripled. 0 	lit 10 	Ind 0 	ml 1=11._ illI1.2et 	...1:xruarzzi 64:=1a5 

FATHER  OF CHILI) 

7. FULL NAME 	 it. (First) 	I 	 _ 	b. 	(Middle) 	 c. (Last) 	Sr"--t'", .' 	1 	. COLOR OR RACE 

. 	R Olie-A 	Lee 	Day 	 Whitp  
F. ACE (at time of Liao birth) I 10. BIRTHPLACE Meteor foreign country) 	lls. USUAL OCCUPATION 	lib. Elsa or BCIIINE114 Oa UM:nu 

18 	YEARS 	•?Kansag___ 	MechkAio -Fite M tor Company 	. 
MOTHER OF CH11.P 

I t. FULL MAIDEN NAME 	a. 	(Tint) 	 b. (Middle) 	 e. (Last) 	 I IL COLOR OR RACE 

Gloria 	Kay 	 Jones 	 White  
14. Ant (At tittle of ibis birth) 	II. 	BIRTHPLACE Mate or foreign eoontry) 	11. 	Eutterem Parriocate 110eX to Moen,: (Do NOT include this  dad)  

18 	YEARS 	1Cansas    	.. How many OTHER b. How many OTHER eha- 1 e. Row Duey shadow's 
_ 	 elahlrec ale sow I),. 	drew were born alive but are 1 were 	sabots! 	(born 
l). Pialte,rit 	I botchy certify tb 	inicisnation 4s 	Ii correct to tbo 	loaf 	 now dead? 	 I dead 	saes 10 weeks 

best of my losowl- "ada,  
ledge  gird belief. 	AnAhste 	

Ldtilte 	
1 	 0 	

PeegnsoeY)? 	0 
 

Ail ....arr 
I hereby mrtily ttun this 

dale owed above. 	

lEle. 	: GNAT 	! 	 0 

..,/ /e4f 	 M. D. El 	Midwife 0 	Other IsPori 17)  

.e 	

181s. ATTENDANT AT BIRTH 

i8c. 	. D  . t.1.4 -WV/ 	_ 
(Mid woo burn ahre on the 

Did. DATE SIGNED 

	 __,Ii4."--0/e., - --.c..e..e.e..41 	4."/ 

	.e-A, 1 	

..4111 , 

...-. 
".. 	 fieefflie IF 	 . 	  

irEl3rT71964:t „,-- .0,11I1EAR'S SIG A USE 	 • 	II. DA 	ON WHICH COVEN NANO( ADDED 
Be 

(Registrar) 

t1 



• --FEDERA-CBLIREAD F- INIVESTIGATIOECTUNITED:STATE.e.DEPARThEiTOFJUSTICE 
. 	 .1NA H I IN CY 	 " 

PRIVACY ACT OF 1074 (P.L. 03-670) REQUIRES THAT FEDERAL; STATE. OR LOCAL AGENCIES INFORM INDIVIDUALS WHOSE'SOCIAL SECURITY NUMBER IS REQUESTED WHETHER 	- 
sucH 010CLOsURS IS NIANDATORY OR VOLUNTARY, BASIS OF AUTHORITY FOR SUCH SOLICITATION. AND USES WHICH WILL BE MADE OF rE 	 - - 

I.TE OF ARREST 

• 
• -; , 	MM .'• BD' YY 

SCARS, MARKS, TATTOOS. AND 

RESIDENCE/COMPLETE ADORES! 

- 1221 A - 124. COURT 
OFFICIAL TAKING FINGERPRINTS 
(NAME OR NUMBER! 

LOCAL IDENTIFICATION/REFERENCE 	.• _ 

IF U.S. GOVERNMENT, INDICATE SPECIFIC AGENCY. 
IF MILITARY, LIST BRANCH OF SERVICE AND SERIAL NO., 

- 

OCCUPATION . 

ESCAPE RETURN/ORIT BANK ROBBERY?. 
- - LATEST-  _117-TECHNICAL-c VIOLATIONIV/ABSCOUBDING - • 

141-aS-14-\ 	 ' 

ADDITIONAL 

;ADDITIONAL INFORMATION/SASIS FOR CAUTION :• 
-- 	

• - 

'` • ' .• 

MARXED FOR IDENTIFiCATION 
Delpndonsis Propad Exhibit j?  

0/&978 	 S/9/0  / 141.  
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02/07/96_BA-P86:19 Page 001 7006290437 

Register Number: 19440 - 044 Institution: FCI Butner 

November 20, 1995 Eastern Region 	Commissioner: John R. Simpson 

Page 1 of 1 

Ducted=eut atitirtiac 

United Stases Parole Commission 

5150 Friendship Boulevard 

Chevy Chase, Marybax1 20815-7201 

Notice of Action 

FEB 0 1 1996 

Name: DAY, Robert James 

In the case of thc above-nand parole action was 

, 

Rescind Presumptive Parole date .of, (Noveri6er 19, 1995). 	Continue to a_ 
PresUmptive Parole (August 22, 1996 ,) with the,Special -,Drug and Alcohol Aftercare:• 
Conditions. You shall participate, ,as!instrUct..ed by your U.S. Probation Officer 
in a program approved by theParolFi*ComMlocl" for the treatment of narcotic 
addiction or drug and/or alcohol dependency, which may include testing and 
examination to determine if you have reverted to the use of drugs or alcohol. 
You shall also abstain from the use of alcohol arid/or all other intoxicants 
during and after the course of treatment. This requires the additional service 
of 8 months. 

FINDINGS OF FACT: 
The Commission finds that you have committed the following violations: 

CHARGE NO. 1: Eecape. 
Basis: Your admission to the examiner and CDC findings of 7/24/95. 

REABONS:  

You escaped from non-secure custody which requires 8-16 months to be added to 
your original presumptive parole date (November 19, 1995). Plus time in escape 
statue (33 .days) 

MARKED FOR IDENTIFiCATION 
Delancinnt's Proposa Exhibit 	i)  

al07783 	0/0/ 

Appeals Procedure: 
The above decision is appealable to the National Appeals Board under 28 C.F.R. 2.26: 
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Lej UIJ1 

EEZEM 
Notice of Action INMATE SYSTEMS 

FCI FPC 

OCT 2 5 1995 

U.S reepEargxactit of 4=lo2 
United States Parole Canonisaion 
5550 Friendship Boolevant 
Chevy Chase. Maryland 20816-72.01 

Name: Day, Robert James 

Register Number: 19440-044 

BUTNER. NC  27509  

Institution; CCX-NC / PCI Butner 

e,1 	7  

Appeah§ Procedure: 
TIM ABOVE DECISION IS NOT APPEALABLE. 

October 25, 1995 Eastern Region Commissioner: John FL Simpson Docket Clerk ads 

1,. ..",,Wgitall,r141.NltiiMAtC4721,1sw"ftVIONAloreiNlek"-4-47-  *34-4ft.:.0 ̀  	 - 

In the CatO of the above-named pnrele eaten Ives ordozed: 

•••••:/•• 
Pursuant to 28 C.FR .34, reopen and.retarcipiesumptive reparole date of November. 
19, 1995, and schedule for a rescisbion he4ing onithe next available docket, 
October, 1995. 	 i • • 	

.1`' . 
e.,1: 	• .. *•‘':1 	. ''.? :.- ' — ' 44"4 	, 

REASONS: 

On 7/26/95, you were found guilty by the DEO of .Esoape. 

r , 

- 

MATMED fOR IDE1411FICATI01,1 
P-tonsAti 	

Cd, 

Page 1 of 1 

TE1/ TEI 'd 121.17 9SEI 6 IS 	 3N .Hsi31ua dog-dam WWOD 05:17T S66T-SE-1_10 	, 10 „ 
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••• 

0AY, kOrii!".kT JAMES t5FRt010173b 

27-mAR-Ido 

VIOLATION Of; M.1 CoNTkOLLEO SU3S4ANC 	- POSSESSION 

COURT 	- U I ViSIUi A. i 	(24-MAR-b0) 

duuliaLui 
THE 01-ENDANT'S PLINI6HmENT FIXi1:0 AT 6 NONThS CuNFINYIENY 
BOONK COUNTY JAIL . 

( 

l q 

N 

POO 	
‘VIV ■VO 

Skate's P% °posed• 
5010 t 
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A 

STATE OF MISSOURI} SS 
COUNTY OF BOONE 

1,-CtiERYL WIIITMARK-Clerk-of 
Circuit Court of Boone County, Missouri, 
hereby certify the above and foregoing is 
a full, true and correct copy of 

6g00.4.-t ce0ez.."41--e71--f 

as fully as the same remains of record in 
my said office. IN WITNESS WHEREOF, 
I have hereunto set my hand and afAf_ifd 

the seal of said office this  c;7,3  

day of 	 c947-61/ 

CHERYL WHITMARSH, CLERK 	- 
Circuit Clerk of Boone County. Mo • 

By 
Deputy CI& 
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atoRT, wwww. •Ao•-••• — — - — - 
..,,,, 	 , 	 , • 	. 	 .

a 	et
- 	- 	_ 	,..e. - 

;631:INT  l• 	 at about Co 	 1AI._ 	' ' 	' 	 '  sr....leara.74.7.._. 
• to 

 , . 	

. 	 . 	. ....- 	 , 

:.1,,,Itibaiidetouraressoter 
wed obwosimplioi.disl wilfully, unlawfully and felOnieuelitranefer  a.'- -„ , , 

Po3rtain contoalled substance, to-wit: Arpbetaidnes ,  as defined kijohlidul6 .1II, to-witi — 

1:-:Sii■Ct#on 195.017 6 .  01), to an individual: and . 	. •
. 

* 10;64fil CaloiabOut the 2nd day cf:rehruary,”1974,' at the said °aunty Of liacne 
and State 

sj4itiesouri, 

 

d1 wilfully. unlawfully nob feloniouslyeell A . certain controlled substanoe, 

• 1)-wit; lophetemines, as 
defined by Schedule III, to-wit: Section 195:017 6 (a) to an ' 

: *
Individual for and in oansideration of lawful currency of the United States of America; ' 
---, 	

. 	. 	. 	. 

:Contrary to the fonm of the stmaibm in such cases node aneprovided; and all 	' .. 

tt. 	 - 	• 	. 	, . 	. 

1...• -0 . • • .- 	, 	 ' 	 , 
. „:• .k 	 . 1 	- • ' 

L 	 711,--• , ' 	- : , 	. 
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" 	,•■ 
, ir•., to-irit: AmPhetamine, a Schedule It. , controlldiaidibiriancet as de. 	' ---4•';'• : 

., 	 .... 	

,.. 	. 

I 	•"'', 	••••-•,!.' 4-0'+•.• 	• ' 	''''''.1,.'.`:' , •'' '' ).-•' 
. 	, 	• ..., 

.. ,,.2. fined by RSMO 195.017 (1969) and reviéed by the•Misiieuri,„Hivisio*„.iL.1•:',7:'.., "Zia' 	 .. , 	• 	, 
..,,',..,,- 	 4.• .! 	• 	-..; -•:,. . ,• 1?'-4:i- ...,, , • , !..• • 	• ' r..-.... -/-1/ .1 . 

	

of 'Health on September 28, 1974, to an individUtt'lindi -'•• -*.'"'% 	" ••`-'''... ' 3'.  •4,. .. 	„ 	 . 
"w•• 	 . 	 . 

. •$.4.;0,,,•„. 	„COUNT II  On or about the 2nd day of FebruArjr, .1974,. iti"the ..• •...:, -.. 4. 
_•....- • 	;,.- v•--- 	..;,::••••.-, -.---,-- 	. 0,4,,..# .1.4•1, said County of Boone and State of Missouri diditrilfAily,,zunlair- - ',•„ s„4.334. 

	

. 	.. 

- .- • 	..?,ii‘.  •,' 	- •:::.'''', 	 . 	 -,':ir! 	• . 	4-• -. 	. • ..-. 	-- ,....4. - _,- ; -J ..fully and felonicruily .̀ sell ao certaiir COntroll ti substtakes&,-',..towit V__''l , 7,,,,•k" • :.• ;. 	-.' • 1%. - I' Prl. ..M?  -' 	'',Pt: 44,77'•
Amphetamines , . ii.. Schedule II controlled ,  subst stied ,- t&e. lef inedli y,'-, .•.,-..v:--.:'3.. -•*•= 1,41:4 • i'. i; 	 4., r " 	.. 	- • 	.. 	, 	■ 	t.. 	/ ,... 	_. • r. i; : : ' 	' 	' . 	....• 	-1,-; -, .. . `, 	:,,. ,". z  .,./Z4--j,.,,,..,..i. 

...*,..., 
- •i';'4.ti: Milo .:105. 017; ( 1909 ) and rev tied'. byee, MisSourippFliii0C.-Of ,,Health‘1 

nn-:Rawitgarnherw..011. - •:10.7A. ,,  4,... ..... a ..A4...e.a...,-14 ......... _.ii.- _,..__.........-!.. I. ■ . •. . ., . 	,.., • 
, •....4.4.4,, 	• 1. 	*•':?4 , ' 	'. • 	,, 	• .... * 	. 	. 

\ • 
. 	, , .. 	, .. 	.. 	, 	,, .f . 4 -...f . ' 'J . 4. ' , ;IV , J :PO 41, , 	L , stogt t " 	.  
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. 	 ' 
' " 	• ' '...- ,̀"'p,-"c." CERTIFIED.  COPY OP SENTENCE AND 31/DGMERI•:(111! 
-, 	, 	 . 	• 	  

ift.ATE OF _MISSOURI, •. ---....;',-. .4,-;ti•a•j, ..1.ei,x74-4.  .Tcv-I. -.7-.../.,,iscri-„Xc• ...- 16,..,...,..t.... •„(41..1.- r.4-  
-..:.Cciiiiiy;•Of.Boone.,,y In, the Circuit Court ,_JUne.2  .-:,,% 19?-'."71:tt.  ietin.̀1.9.45\i' : :*;. ,44.. 

• ' .. 	
. -.July

.:.; • - 
 

BC 	Rembered, That dn. this , the-71Tih. r.,:,.v. ;:-.-,R.•;.1.-.4441:ACIrv,  k1/4%....,..,ikt 
..., 	. osi,"' ff.' .:.. ‘, -  i, ....19 75 , at:the 1 reguier.4 .' , ..  dune 	'rept: --Ebr.theyltrfd;:N.. 

	

...... 	. - ,,....e; ..-.,2., cone, unty .Cireuireourt•begun andlheld.,Jap,..phar t  cou;e1,4060:::?1,n4hk 4;& t.t. 
, -.City OC.COlunibia,,--in the County - cincl:,-. StatafcrteisaiOltbe,t0tVg,•-fo .-.;.`;.Z 

., HONORABLE: -JOHN -ti . „CAVE 4tidge of the.:Thistatinth,,..Tdattla-Citt  '` 	; 	'':'"' l'it,' `•- ,s ,  
the State 'of lite ecii*'" i ; and Judge of title. COulct s' , ...,_;stlieiföl,pitrisiti•Vaong ;,4„. 4; 111s . 

I ipther,i)tocediaigs.;3rate ., luidr'toirit:.,'. "I.; - t-;1...;•"4,0'4`1V-4.i,f.ii;.,:fri-k-V= .',+ i ;:i.N7ie 
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- ."'--;-  Ifetiiidint' 'I N F:..4 4Sale 'Of "CO‘ntvl Led: t).-- J  • . 
'  • 	 : 	 •• 	-•s•-.,'''''";s:-= -  - tf  'lliTiliiiraie 	414''''' 7'24  t!'te... ' R•• - 	•• •tc4,  t Q ■ • • : . 4.  7s ....,-- 	•..t,tx - " 	- - 	. 	.: 	,:‘-... 	. :,.. , :-,,,,•••• 	. 	 , 	• 	' . -*-- , .... 

. 	,. 
 "4fr
it 	.iriy. ; 	e• •-• 	 . 	 :`, 	fr • • 	1 :' 	 .:t1‘ 1  

. 	a W on this 14th day of July, 1975 calif the"ASSistant , F,rniecating., ' 
. 	Attorney., ori .  behalf of the State of. Missouri arid•Ecils'es ,.alee,thi , defeiviilit .,•- . 

In per,gfin and in the presence of his attorney, David Y. Bear"III. - . 
Whereupon, the defendant is informed by the Coirt;that:'on,Hey,10, 1975; he 
entered - a plea of guilty to Count II of .the Infoemetion.,:tharging .Sale,-ol, 
tontrened Substance. Upon inquiry, the Court found that said .plea of.', .. 
goilty , eas knowingly, intelligently, and voluntarily, entered with under-
standing of the nature of charge and range of pun1shment:1' 'The Court • 

• further.found that the defendant had effective assistance". of counsel. 
. 	, 

.Imposition of sentence was suspended pending pre -sentence investi- 
gation - and report. Final disposition was by the Court set for July 14, 

, 	1975. • , 	 . 	 . 
• • 	 . 

s:And now the pre-sentence investigation and report is by the Court 
considered. Whereupon, punishment is fixed at five (5) years in the ".. . 
Department of Corrections. And now being asked if he, the said defendant, 
has any ,legal cause to show why Judgment should not be pronounced agaihst, ' 
him, Wording to law, falls to show such cause. 	, • 	• . • .. 

.__ 	• 
' :IT. IS THEREFORE SENTENCED. ORDERED AND -ADJUDGEDby - lhe .Court that 

the defendant, Robert „James, Day, having heretofore entered plea.ef .gwijty 
,. 	,. 

 
to Count tI..crf; Information charging .Sale Of' Control:lee Subttance •  bar= 
confined in an ;institution to be designated hy -  the, Department' Of..  
Correttions of the State ef„Hissouri/er , e- peried-,ef - fiv'è15) yeirsi,---thlire , 
to beltept, confined,-:ad ,treated in the.tanner -dfrected,by0aw. _until the, , 

.... ,Judgeent and .sentence -of the COurt.herein -,be*.compl led witR.i3Oixiinless.i 	'1 
. ,`. 	othertilbe- -disohafie4 by due course oflifit, -, ...:Ii..0,#;-.t. ...1_:e.:13-'S ,--!,':%:::::  

. '.'-.'..;':e g:...,. ,',t;,,.:'i.'i,! 	:.',..',.. 	.,.,-; "k :I. '., .. :. , ''Or 	r.tc,,^ ,!.• ,,.''': 	 k411.1 .?'4:rt..ejet.,K4., •., :t{tk:f12  '7',I'Y': 	.. ,' 
...It 1 S -  fuOthir ' oide red . by the Cotirt"-thaOurthor,p,r0e#diagfA • betl,:&7 -- ,-: 

. 	- 
 

continued to Jul yr1 Si 1975, 'Division, k lit )9,4:00 Atani.43.,: s-,..,,,14-,„ ,..e.,,..;  
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STATE OF MISSO4JR11 SS COUNTY OF BOONE 

I, CHERYL WHITMARSH, Clerk of the 
Circuit Court of Boone County, Missouri, 
hereby certify the above and foregoing is 
a full, true and correct copy of 

as fully as the same remains of record In 
my said office. IN WITNESS WHEREOF, 
1 have hereunto set my hand and aftl,t 

the seal of said office this 	0  

day of 	  
CHERYL WHITMARSH, CLERK_ .. 
Circuit Clerk 60048 County. Me 
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BP-S396.058 CERTIFICATE OF RECORD CDFRM 
MAY 194 	1  

U.S. DEPARTMENT OF JUSTICE FEDERAL BUREAU OF PRISONS 

ignature of Officer Authorized To Administer Oaths (18 U.S.C. 4004) 	 Ct 

-;■\ 

0"4 )  
*V'\ 	knClq 

Qi\l` 

Record Copy - Requester; Copy - Central File 
(This form may be replicated via WP) Replaces BP-396(58) of OCT 88 

, R. Burns, hereby certify and attest that I am the INMATE SYSTEMS MANAGER and as such that I am the 
official custodian of the records of this Institution whose official name and address is: 

Federal Correctional Complex 
P.O. Box 1029 
Coleman, FL, 33521-0849 

and that the following and attached records are true and correct copies of records of said Institution pertaining 
to: 

NAME: DAY, Robert James 	REG. NO.: 19440-044 

and consisting of: (1) Photograph, (2) Judgment and Commitment, (3) Other: Background History as reported 
in PSI. 

IN WITNESS WHEREOF, I have hereunto set my hand at Federal Correctional Institution, Coleman, 
Florida, this 11TH day of January A.D.2001. 

.6 ) 

R.UIrtirns 
Custodian of Records 

Inmate Systems Manager 
Title 

STATE OF Florida 

} ss. 
COUNTY OF Sumter 

Subscribed and sworn to before me this 23rd day of February 2001. 
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U.S:, DEPARTMENT OFAINICE 	 WARRANIIIPLICATION  
UNITED STATES PAROLE CO 	ON 

A 	 • 	 • 	 r  

Case Of 	 ' Day, Robert James 	 Date 	  April 4, 1997 

Reg. No 	  19440-044 	 Parole Termination Date 	  07-10-99 

FBI No 	  652849N8 	 Violation Date 	  11-18-98 

Birth Date 	  02-06-64 	 Released 	  August 22, 1996 

Race 	  White 
Sentence Length 	  10 years(orig.), 1,784 clays(parole violator term) 
Original Offense 	 Bank Robbery .  

You shall, unless you have been convicted of a new offense, be given a preliminary interview by an official designated by a Regional 
Commissioner to determine if there is probable cause to believe that you have violated the conditions of your release, and if so, whether 
to release you or hold you for a revocation hearing. 

At your preliminary interview and any subsequent revocation hearing you may present documentary evidence and voluntary witnesses 
on your behalf, and, if you deny the charge(s) against you, you may request the presence of those who have given information upon which 
the charges are based. Such witnesses will be made available for questioning unless good cause is found for their non-appearance. 

You may be represented by an attorney or other representative of your choice, or, if you are unable to pay for counsel, an attorney will 
be provided by the U.S. District Court if you fill out and promptly return a Form CJA-22 to a U.S. Probation Officer. 

If after a revocation hearing, you are found to have violated the conditions of your release the Commission may: (1) restore you to 
supervision, and, if appropriate, (a) reprimand you; (b) modify your conditions of supervision; or (c) refer you to a residential community 
treatment center for the remainder of your sentence; or (2) revoke your parole or mandatory release, in which case the Commission will 
also decide when to consider you for farther release. 

If you have been convicted of a new offense (committed while on parole) which is punishable by a term of imprisonment, you will not 
receive sentence credit for the time you spent on parole. Exception: for cases heard In the 9th Circuit beginning on October 22,1990, 
the Commission will exercise discretion, in accordance with 28 C.P.R. 2.52 (Appendix), prior to ordering the forfeiture of sentence 
credit for the time spent on parole. If the Commission finds that you absconded or otherwise refused to submit to parole supervision, 
the Commission may order that you not receive credit toward service of your sentence for that amount of time. (If your original sentence 
was imposed for violation of the District of Columbia Criminal Code, you will net receive credit for time spent on parole regardless of 
whether or not you have been convicted of a crime.) 

A special parole term violator whose parole is revoked shall receive no credit for time spent on parole. 

CHARGES:-  

Charge No. 1 Law Violation= (n) Careless and Imprudent Driving; (b) Driving While Intoxicated; (e) Failure to Appear - On or about 
11-18-96, subject was issued a citation for the offense(s) cited in (a) above after he was involved in a accident wherein he struck a truck 
that was stopped at an intersection to make a left turn. He was later charged with Driving While Intoxicated in reference to this incident 
and was scheduled to appear in Boone County Circuit Court on 02-28-97. Subject failed to appear in court as scheduled. This charge is 
based on information contained in the letters dated 12-18-98 and 09-27-97 from USPO Landrum. 
(WI ADMIT [ I or DENY [ I this charge. 
(b)I ADMIT [ ] or DENY [ ] this charge. 
(c)I ADMIT [ ] or DENY [ this charge. 

Charge No. 2 - Violation of Special Condition (DRUG/ALCOHOL). On or about the following date(s), subject failed to keep regularly 
scheduled appointments with Family Counseling Center for submission of urine specimens/counseling: 02-02-97, 02-21-97 and 03-07-97 
This charge is based on information contained in. the letter dated 03-27-97 from LTSPO-Landrum. 
I ADMIT [ ] or DENY [ ] this charge. 

Charge No. 3- Failure to Report Chane hr Residence. On ur about 03-14-97, IMP° Landrum learned that subject had moved from his 
last reported residence with his mother, Kay Day, on or about 03-10-97. Subject has failed to advise his USPO of his current address and 
his whereabouts are unknown. This charge is based on information contained in the letter dated 03-27-97 from USPO Landrum. 
I ADMIT [ I or DENY [ I this charge. 

Preliminary Interview Is Required - 

Warrant Issued 	 April 4, 1997 	 / Stephen J. H 
7 U.S. Parole Commissio 

Probation Office Requesting Warrant-Western District of Missouri (Jefferson City) 
( ) Commission 	( ) Inmate 	( ) Institution 	( 	TWO 	( ) Interviewing Officer 

Robert James Day Reg. No. 19440-044 
Warrant Application 

Page 1 of 1 
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4110 WARRANT 

U.S. Parole Co 	'ssioner U.S. Parole Comfoissioner 

iee;e: 
L.tre, 

- 
U.S. Department of Justice 
United States Parole Commission 

To Any Federal Officer Authorized To Serve Criminal Process Within The United States: 

WHEREAS, Day, Robert James, Reg. No. 19440-044 was sentenced by the United States District 

Court to serve a sentence of 10 years(orig.), 1,784 days(parole violator term) for the crime of Bank 

Robbery and was on August 22, 1996 released on parole from Butner FCI with 1,062 days 

remaining to be served; 

AND, WHEREAS, reliable information has been presented to the undersigned Member of this 

Commission that said released prisoner named in this warrant has violated one or more conditions 

of his release; 

NOW, THEREFORE, this is to command you by authority of Sec. 4213, Title 18, U.S.C., to 

execute this warrant by taking the above-named, wherever found in the United States, and hold 

him in your custody either until he is released by order of the Parole Commission, or until you are 

authorized to transport him for further custody. 

WITNESS my hand and the seal on April 4, 1997. 

DEFENDANT TURNED OVERTO 

Ale Lj  E:r__ 	ood S- 
ON 0 

BY D US 
r 1:50tty 

7  
by deli.ocrif:fi 	

dafa-,d_ ant frcrn 
to 

2 / 

14-r e.  

i (.,-,.-:.,:i 	L!..:-.1 	: 	:.:-....1: ---;:e.: 	t:r-1:. 	.-.•...„..: 4' 	,-.:;..4:+:11.,..n".t 
:.-' 1....____..... ........._......______ ̀..S.. - P-4 -97 

c...v-(3--(. w-- 
.. 

-.:,-.-..--,J  
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rentireT'ituu ur LO peiai raXOIe Term 

• 

Marne) 	 (Number) 	 anslitutlan) 

uNITED STATES MARSHAL'S RETURN TO UNITED STATES PAROLE COMMISSION 

NOTE: Do not execute this warrant if subject is being held in custody on other Federal. State, or Local charges, unless otherwise 

ordered by the Commission. (See accompanying instructions on Form H-24.) 

, 	 District of  /1.111 	ss: 
. 	. 

Received this writ the 	 a T:_____. 	day of 	7v7  .,4t 	,19  c1 -7 	• and executed same by 

arresting the within-named 	Rulo ari l'il.Nes  

this 	2.J ". 	 day 01- -__ 
, I V 

19  611 	at 	-I P",_ 	and committing him to  ,MN04.4 _Cod,' Jc6 i ;  

Advag A I'M/ 

Cincv- le r 7moiniris- 
(U.S. Marshal) 

	

P/ 		 By 	 A  
Marrhall 

Further executed same by committing him to -  C- C)  

at _ 	36/ 1.-`  	 F- ,I9 	 , the institution 

designated by the Attorney General, with the copy of the Warrant and warrant application. 

By 
(Depuly Manila') 

NOTE.—The original of this warrant is to be returned to U.S. Parole Comissioner of the parole region where it was issued. 

I have received a copy of the warrant application 1:1 d  /;/ LI, / 9617 	 — 	________  
l 

Signature  1. 	•J‘.)̀ -' 	__________ 	 

Date 	P 	'S 1  7 
( -nibirti refuses to sign, Marshal should so indicate-) 



.S. Parole Conimiislyner 
Eastern Region: r 

c..; 

. 	 • 

' 	4 

4 

",- 	 CL/1 

: 	41111 	 4011 • 	( 1.10'viE.t2 1 1), 1  Li 6 0/I , 

WARRANT 	 (1 
!--.' r r r-  ! ■ 

U.S. Department of Justice 
United States Parole Commission 	

,•....._.. ...... _. 	.. 

To Any Federal Officer Authorized To Serve Criminal Pp,oe'IS'WIthite uThi United States: 

WHEREAS, Day, Robert James, Reg. No. 19440-044 was sentenced b litiagt itiii:&i lbtates District 

Court for the Western District of Missouri to serve a sentence of 10 years (Orig); 2099 days (PV) 

for the crime of Bank Robbery and was on October 18 1993 released on re-parole from FCI 

Bastrop with 1784 days remaining to be served; 

AND, WHEREAS, reliable information has been presented to the undersigned Member of this 

Commission that said released prisoner named in this warrant has violated one or more conditions 

of his release; 

NOW, THEREFORE, this is to command you by authority of Sec. 4213, Title 18, U.S.C., to 

execute this warrant by taking the above-named, wherever found in the United States, and hold 

him in your custody either until he is released by order of the Parole Commission, or until you are 

authorized to transport him for further custody. 

WITNESS my hand and the seal on January 21, 1994. 
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OVaind Number) sztin 

By 

kJ& 

87 . JL D  

tu •kr.• dIVI Comtssionor of tho parolt legion whert it was lamed. 

WARRANT for return of Prisoner released to supervision or to Special Parole Term 

uNnsn STATES MARSHALS RritilIN TO MUD SIMS PAROLE COMMISSION 

NMI: Do not execute this warrant If subject is being held in custody on other Federal, State, or Local charges, unless otherwise 

ordered by the Commission. (See accompanying instructions ma Form H-24.) 

S7'e-ot2A1 	District of  Afee-771  

Received this writ the 	c9Ot  	gay of  .51A/414242-Y  

arresting the within-named 	 A .4/6-5_124_ 

	 this__ 	01.04%--   dint  -zrzo_i  

	,indeatosbbd lime by 

• 
19  9 44  , at  j5411•Vg/7' &it NA,  and committing  him  

odi #1.-• 4 "4 r. 

Further executed same by committing him to 

at 	 L7_ 	& &. 	on  3&-prein sex- 1 4 , ,19 34 , the Institution 	. 
• - 	 . 

designated bY the Attorney General, with the CODY of the Warrant and warrant application. 	 . 
C CC:I- ZISCICE ;04 1 '..... rl 1 .1 8 

4 :i.. 6 7.: . 	t kle 	...i. r1;1,',IR t.:::::' 	11 o re 1. I .-In  

 
ars. denlau 

r" al a  .LiI L 

rThi 	A t r 	e 114\1.  • 	= 

o 	roba j. on Sr T /super el 	i s 
t c 	o 1. 

I have received a copy of the warrant Application 

signature 

Date 

4/szitti-er Minos to item Margie 
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' U.S. DEPARTMENT OF allICE 
waiiffEr STATES PAROLE CON. - ON 

WARRAAIPLICATION  
Naomi 

Case Of 	  
Reg. No 	 
Issuing Region 	 
Date 	  
District From 
District To 	 
Transferred To 	 
Original Offense 

Day, Robert James 	 FBI No 	  652843N8 
19440-044 	 Birth Date 	  2/8/54 
Eastern Region 	 Race 	  White 
January 21, 1994 	 Re-Parole-Termination Date 	9/6/98 
Western District of Missouri 	 Violation Date 	  12/23/93 
Eastern District of North Carolina 	Released 	  October 18, 1993 

Sentence Length 	  10 years (Orig); 2099 days (PIT) 
	 Bank Robbery 

You shall, unless you have been convicted of a new offenee, be given a preliminary interview by an official designated by a Regional 
Commissioner to determine if there is probable came to believe that you have violated the conditions of your release, and if so, whether 
to release you or hold you for a revocation hearing. 

At your preliminary interview and any subsequent revocation hearing you may present documentary evidence and voluntary witnesses 
on your behalf, and, if you deny the charge(s) against you, you may request the presence of those who have given information upon which 
the charges are based. Such witnesses will be made for questioning unless good cause is found for their non-appearance. 

You may be represented by an attorney or other representative of your choice, or, if you are unable to pay for counsel, an attorney will 
iallablebe provided by the U.S. District Court if you fill out and promptly return a Form CJA-22 to a U.S. Probation Officer. 

If, after a revocation hearing, you are found to have violated -  the conditions of your release the Commission may: (1) restore you to 
supervision, and, if appropriate, (a) reprimand you; (b) modifr your conditions of supervision; or (c) refer you to a residential community 
treatment center for the remainder of your sentence; or (2) revoke your parole or mandatory release, in which case the Commission will 
also decide when to consider you for further release. 

If you have been convicted of a new offense (committed while on parole) which is punishable by a term of imprisonment, you will not 
receive sentence credit for the time you spent on parole. Exception: for cases heard in the 9th Circuit beginning on October 22, 1990, 
the Commission will exercise discretion, in accordance with 28 C.F.R. 2.52 (Appendix), prior to ordering the forfeiture of sentence 
credit for the time spent on parole. If the Commission finds that you absconded or otherwise refused to submit to parole supervision, 
the Commission may order that you not receive credit toward service of your sentence for that amount of time. (If your original sentence 
was imposed for violation of the District of Columbia Criminal Code, you will not receive credit for time spent on parole regardless of 
whether or not you have been convicted of a crime.) 

A special parole term violator whose parole is revoked shall receive no credit for time spent on parole. 

CHARGES: 

Charge No. 1 Violation of Special Condition (DAPS). On or about the following dates 12/23/93, 12/28, 12130, 1/4/94, 1/5, 1/6, 1/11, 1/13, 
1/15/94, subject failed to keep regularly scheduled appointments with Wake County Treatment Center for submission of urine 
specimens/counseling. This charge is based on information contained in the letter dated 1118/94 from USPO Massey along with Wake 
County Treatment Reports. 
I ADMIT [ ] or DENY [ ] this charge. 

Charge No. 2 • Failure to Report Change in Residence. On or about 1/4/94, subject left his last known residence at 920 Reedy Creek 
Road, Cary, North Carolina. Subject has failed to advise his USPO of his current address and his whereabouts are unknown. This charge 
is based on information contained in the letter dated 1/18/94 from USPO Massey. 
I ADMTr [ ] or DENY [ ] this charge. 

Charge No. 3 - Failure to Report to USPO as Directed. On or about the following dates, subject failed to report to his U.S. Probation 
Officer as directed: 1/6194 and 1/14/94. This charge is based on information contained in the letter dated 1)18/94 from USPO Massey. 
I ADMIT [ I  or DENY [ this charge. 

Charge No. 4 - Failure to Report Change in Employment. On or about 12/31193, subject terminated his employment at John Hazel Paint 
Company, Cary, North Carolina. Subject failed to advise his USPO of his change in employment. This charge is based on information 
contained in the letter dated 1/18/94 from USPO Massey. 
I ADMIT [ JorDENYI lthlsch.arge. 

Charge No. 5 - Felonious Financial Transaction Card Theft; Misdemeanor Financial Transaction Card Theft. On or about 1/20/94, 
subject was arrested by Raleigh, North Carolina, Police for the above-cited offense(s) which occurred on or about 1/20/94. In this offense, 
the subject stole a credit card and Used it to purchase $85.99 worth of goods. This charge is based on information contained in the letter 
dated 1/21/94 from USPO Massey. 
I ADMIT ] or DENY ( ] this charge. 

Robert James Day Reg19440-044 
Warrant Application 

Page 1 of 2 
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United SCatesof America vs. • r": '; ••• if • 

"...;  t 	r"; ". 	• 	_ 

KEG 4:4 	44 ,,,O-b 4,4  

Itates District Court for 

SENTENCE 
OR 

PROBATION 
ORDER 

FINDING & 

JUDGMENT 

_ 

	

,,, 1_ ,_ __ , 	
. 	.r•- 	, 

. 	i .  
. • 	' 	. 	', 	(' ' i . : '. 4.,' .  t; .;I'l 	‘!,... -7 - 1 .3 --." 	 ,t...... ' ; e.:.,  : ' .':' ''7;  ". " 	• - ! ' .t;  

• . ,i rVi;'..!  
;-'f 	„ 	j 	Lj 

	

, 	 I 	• 	r 

• . 	' ., , 4 '-'- 	. •ii‘,_ 	•,...\..C.,,•'--; i 	r e .4,  .1 GUI LTY. 

{ 

	

;) 	 ../ , s • r1 N OT,G LI I LTY. DefericlAt-Tis discharged 
1 There being a finding/v.erditt.of..-d- - 	, 	1 	 . 

DefenClant has been cOnvicted as charged of-  t'he offense(s) of oz. or about April 13, 1924,  
._:t-7-1,:t: r.:1! -.11....77.= -4.1:1, `17 ?..7, -....-ze an_ --!...-.:1./2racE_. -Ati.,i ;:y tatimiiazion did i:..1kn ft -cm tIla 
f.';'Orl i.'llet 7.ie3.-..-..niza -.3 -'' ',PI -fan:12 :1 7aor;t: :V..1̀ ,24{1..--,) lare-JTv.17,, Ilnit.n.f.T...1.-ac.. to-.:-....rd 4-.2 i:f!..& 

c_astod7, cunzrol,t,.,a,:...aclen,ent an,..; ly,!..17. ,.-1-z3tun t t:le --Eantr.:! 7S.:17.7.k, 3in- ,..Eiel ,71„ 
le.-.)osits :,.,..f utiL.:h -4.17.! :.!-I.,A -...1 ill-SU-rad 7.17 tbe 7'ederal Depoair. fn.:au/a:Ice 

all ia violatilm of Tli.t 12, , ,ILite:17. 2tates 
rled ia du .indict -Laut, 

I COUNSEL 	L__J WITHOUT COUNSEL 	However the court advised defendant of right to counsel and asked whether defendant desired to 

(Name or Counsel) 	
'V 

YT I rri — 

i_l GUILTY;ii 
PLEA 

rill antara:i .)a June  
_ 

.t.I1 GUILTY; and the court being satisfied thai - - 	...'- 	NOLO CONTENDERE', 
PLEA 

1 
 The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary 

was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is 
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a period of t pr .: (-L iryl .  -,-,.. , ..• 
7 1t 1: -.) 7. 4 :1o.. IS, .1.2.L:,.d Sr:at -n Co‘ie. S'ecttcn 47.?:.:(a). 1-''  

In the presence of the attorney for the government 

the defendant appeared in person on this date — 

	

1_1 WITHCOUNSEL • I 	7'rE- YTr7:. 7 - .T... 	 ',A3' .1...1C2.Ataral "1- 1. 3.7.1f.c. DP.,f ,.:.,  '-..- 	_k_. --/  

	

wiTH couNsEL • 	 7  	 22 
(Name ot Counsel) 

, 	there is a 	 , there is a factual basis for the plea, 
• • 

i5 urc, -red 	7ctt:‹1 in ci:te amounz of $&i3O;":. 

_ 	
counsel appointed by the court and the defendant thereupon waived assistance of cou i ; - .1 .  lli •-•--. counsel appointed by the court and the defendant thereupon waived assistance of cou 

MONTH 

NOT 

"f 

R. R. MIMS. OIL 
11 S. DISTRICT-  DOW . 

WES'S DIS1RICT 
OF MISSOURI 

.."‘ 

""■...22 

..._ 
FILED \ 

TUG 3 1984 

213(.11..),. 53 

DAY YEAR 

have 

COMMITMENT 
RECOMMEN- 

DATION : 

SIGNED BY 

U.S. District judge 

u.s.magistrate 
TragafLL C. .7.4LA.P.57 

• -A 
%THIS DATE 	f  

••• 	 • 

- • • 
) CLERK _ 

DEPUTY Date  

L_ 	  
.2. 

DOCKET NO 	..r _ 

JUDGMENT AND PROBATION/COMMITMENT ORDER .0245,„,,i 

SPECIAL 
CONDMONS 

OF 
PROBATION 

ADDITIONAL 
CONDITIONS 

OF 
PROBATION 

In addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the 

reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and 
at any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and 

revoke probation for a violation occurring during the probation period. 

The court orders commitment to the custody of the Attorney General and recommends, It is ordered-that the Clerk deliver 
a certified copy of this judgment 
and commitment to the U.S. Mar-

shal or other qualified off icer. 

CERTIFIED AS A TRUE COPY ON 
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ROPSUS LT 

opi 	• 	fel V./  COMPLETED A 

THE NAMED WITH BY ASSUMING OttOD,YIAT 
AND TRANSPORTATING Him TO 
DIAItTERTERIVAL. 

United States Marshal, 

Deputy Marshal. 

1,0-,MED YOTHili BY ASSUM‘N 
MANS4ORIMING HIM in . 

Ff REUOW,L. 
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FOR 

GENERAL 
CONITRONS 

OF 
PROBATION 

Where probation has been ordered the defendant shall, during the period of probation, conduct himself as a law-abiding, industrious 

citizen and observe all conditions of probation prescribed by the court. TO THE DEFEN DAN T You shall: 

(1) refrain from violation of any law (federal, state, and local) and get in touch immediately with your probation officer if arrested or 

questioned by a law-enforcement officer; 
(2) associate only with law-abiding persons and maintain reasonable hours; 
(3) work regularly at a lawful occupation and support your legal dependents, if any, to the best of your ability. (When out of work 

notify your probation officer at once, and consult him prior to job changes); 

(4) not leave the judicial district without permission of the probation officer; 
(5) notify your probation officer immediately of any change in your place of residence; 

(6) follow the probation officer's instructions and report as directed. 
The Court may change the conditions of probation, reduce or extend the period of probation, and at any time during the probation 

period or within the maximum probation period of 5 years Permitted by law, may issue a warrant and revoke probation for a violation 
occurring during the probation period. 

Maximum probation period (per indictment or information) which may be imposed on defendant eligible for sentencing under the 

Youth Coirectilitgie_VS.C,A1005 et sea. is one year for conviction of a misdemeanor or six months for conviction of a petty 
and 'return that I have execute! offense, 	 cert zn 

(in part ) the 1,4i1 by deliverirr 	said!! 

from (e  

 _9,6er 

YrittitatCem_4.OLV:FeAlfai., Siorw13,Nvt.141y37 	 et,\ fir efat/ bet  
on t 	 1_11 44%,  	 day of 

frx 'Fos- •L,1914.. 
eputlfQ& 	 dfatriet 

Pv==l2M 
have executed the within Judgment and Commitment as follows: 

Defendant delivered on 	 to 	  

Defendant noted appeal on 	  

Defendant released on 	  

Mandate issued on 	  

Defendant's appeal determined on 	  

Defendant delivered on 	 to 	  

at 	 , the institution designated by 

the Attorney General, with a certified copy of the within Judgment and Commitment. 



• L 	: C  • -sr. 

CONFIDEN. TTI . AL  
_ 	 . 

DATE 

Day, 	:F:cLJ.=,,- 7. 

Aöbq-E5.:;--- 	-- 
Greene County Jail 
929 North Ro''berson 
Scrincfield, misscuri 

.OTHRIcFN7N=yING:-.0. 
:LISMS Prisoner 
LC. L954--o44  

r)41101.-r,;  

soc.sEc.No. 
498-62-9076 
OF 

7 fcnnc)  
FBI NO, 

62 643 NE 

Missouri 
L7,P 

DEFENSE COUNSEL. 

;Grecory K. Johnson, Esq. 
;Assistant Federal Public 

(.74,-,nr4r1 

1949 -mast Sunshine 
Suite 3-104 
Springfield, 

(417) 881-4090 

ASSJSTANTU.S.ATTORNEY 

David C. Jones, Esq. 

0 ISPOSIT :ON 

DATE 

. 	ja 34 j . d 

'1 • 
.• 

PRESENTENCE REPORT( 

afk/a: Day, K_h :. 
Day, Ja.77.es 7.:;.-ert 	07/24/84 	. z fIlrio 

------CE ,:.- AL.-Ã-OciF--ftss-- • -- 	-- - ----TIDO cgi--; %rcr-'44.--y?kr 1---  • 
r 

Miami, FloriciL 	321(11 
' 1222-A, 124 Cc:',..r-J. 	tq LIC 1321 "-ar"11.-7--1  

• zE. 4 a 

;  (la s t address) 	 - 	Caucasian  

!United States 
DATE OF -d1.1.- 17i 

30 	02/06/54 
.V.AP.ITAL STATUS 

PLACE OF 51RTH 	 SE 	 . EDuCATiON . 
thich school 

Leavenworth, Kansas Male LED- 
DEPENDENTS 

Bank Robbery, 18 U.S.C. 2113(a) 
(1-Count Indictment) 

PEN AL TY 

20 Years and/or $5,000, plus $86 restitution 

cl.sT0DIALsTATus 
In federal custody in lieu 

PLEA 

05/18/84 - Not guilty 
06/29/84 - Guilty 

VERDICT 

Not acolicable 
0E7;4 .:',.1ERS OR CHARGES PENDING 

See Pace -ii- 

OTHER DEPENDANTS 

None 

!OAT:: OF ARREST 

of $100,000 surety bond. 	iO4/18/84 

CONFIDENTIAL 
L-Itur.Laff Of 1.1.6. QUIJe,T 

SUBMITTED FOR OFFICIAL USE OF  
U.S. PAROLE COMMISSION IND 

FEDERAL 3UREAU OF PRISONS. TO BE 
4ETURNED AFTER SUCH USE, OR UPON RE:IIIES. 

DISCLOSURE AUTHORIZED ONLY TO 
ist r 

SENTENCING JUDGE 
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Day's tirst Contact witli f ,?.dieral authorities occurred on April lb, 
1964, when he disembarked from an Ozark Air Lines plane at Lambert 
Field in St. Louis, Missouri_ Subject was taken into oustod“ol--  
questioning regarding the robbery of the Etc e nq iota e, j:)kii 
2501 North Kansas Street in Springfield, Mis .s,o1. 

f 
V.  

Day appeared before United States Magistrate David D. Noce in 
St. Louis on April 19, 1984, pursuant to a - Ccmolaint tiled in the 
estern District of Ilissouri on that date charging Day with the 
robbery of the Empire Bank. A $100,000 surety 'bond was set, and 
the aefendant was remanded to custody in lieu of bend. 

On April 24, 1984, a one-count Indictment was returned in the 
Western District of Lissouri charging a violation of Title 18, 
United States Code, Section 2113(a). Un April 27, 1954, Day ap-
peared before Magistrate Noce in St. Louis for a removal hearing. 
He was ordered removed to the Western District of Missouri, and 
the $100,000 bond was continued. 

Day made his initial appearance in the Western District of 
Missouri at Springfield on nay 11, 1984, before United States 
Magistrate James C. England at which time the $100,000 surety bond 
was continued. On May 18, 1984, Day entered a plea of not guilty 
to the Indictment before liagistrate England. On June 29, 1984, 
Day entered a plea of guilty to the Indictment before Chief United 
States District Court Judge Russell G. Clark, and a present-once 
report was ordered. 

Pretrial Services Information. In that Day has remained in con-
tinuous federal custody in lieu of $100,000 surety bond since hie 
arrest, he has not been supervised by Pretrial Services. 

Prosecution Version. Information obtained from the files of the 
United States Attorney and an interview with the investigative 
Federal Bureau of Investigation (FBI) agent revealed the following 
circumstances: 

On April 13, 1964, at approximately 2:15 p.m., a lone white male, 
approximately 26 years of age with brown hair, entered the Empire 
sank at 2501 North Kansas, Springfield, Missouri. Upon entering 
the bah]:, this individual displayed a note indicating "you havd 
30 seconds, $10,000 in a deposit bag, move, no alarm -- I don't 
get caught -- no-one gets hurt. Understand? I'll be beside you!" 
That note was displayed to three bank tellers. After reviewing 
this note, these three tellers handed $3,240 in Empire Bank funds 
to the robber. During the course of the robbery, numerous photo-
graphs were taken by the bank's surveillance cameras. 
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,\t: etierce.imetely 4:03 p.m. on tnat same Liev, I..B1 ecenes receiveu 
enfermeteen that an inaivideel matehing the eescripticn of thu 
rceber bac taken a taei from a location approximately itie yards 
from the Empire Bank to the Sprincfield aertort at approximately 
2:3i; p.m. 	its a result, Empire Bank's surveillance phetcgrache 
were shcwn to an airport police officer who posizevoly identified 
the ineivicual depicted in the photograph t ee -  a incividW•  
ieentified himeelf as Kenneth J. Day who boa le 

I 
n 	-:-.ark,f,E4/Vi 

to St. Louis, Misscuri, at approximately 4:2e  

Lt approximately 	p.m., an individual who identified himself 
LS Xenneth J. Day was arrested by St. Louis, .:4issouri, .Police. 
security C.:fricers as he departed the Ozark Air Lines flight. frc, 
Springfield, Missouri. 	At the time of the arrest- Day - wa•" 
searchee, and $3,15.4 was recovered. At the time OT his arrest, 
Day was wearing a pair of shoes ana sunglasses which matched those 
worn during the course of the robbery. 

Day subsequently censented to a search of his luggage, and a brov..ri 
and white plaid shirt matching the one worn in the robbery was 
seizec. 

Fingerprint identification received by the FBI later revealed that 
Kenneth J. Day was, in actuality, James Robert Day, a parole vio-
later from the staee of Missouri. Fni agents in St. Louis, 
Missouri, subsecuently identified James Robert Day as the same 
individual depicted in the Empire Bank surveillance photographs 
taken during the aforementioned robbery. 

Infermaeion received from Ozark Air Lines in Springfield, 
Missouri, revealed that on April 18, 1934, the individual posing 
as Kenneth J. Day purchased an airline ticket tc St. Louis, 
Zei.ssouri, with eight Sli.) bills. As a result, all but 56 Cr the 
funds stolen from the Empire Bank have been accounted for. 

On Lay 15, 1984, a spreaa of various phctocraphs, one of which 
was the defendant, was shown to two Empire Bank employees who pos-
itively icentified the defeneent as being the individual who 
eabbee that bank. 

Victim Impact Statement. Senicr Vice President Bill Eawkensmith 
at Empire Bank aevised the total amount of mcney returned to their 
bank was the 52,154 which was in Day's possession when he arriveu 
in t. Louis, and thus, the bank loss was S36. 

Defendant's Version. The defendant advised that on April 12, 1964, 
he came to Missouri frcm Florida, stopping first in : Greenville, 
North Carolina, to see a girlfriend. Day stated he lived with 
this girltriend previously for about twc years. Day said_ that 
when he stoppeo in North Carolina he and his girlfriend broke up, 

- 
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and thus, he left North Carolina and returned to Bolivar, 
iiissouri, to see his tather. Day stated he left North Carolina 
as he knew he could not work there. He stated his state parole 
had been transferred to North Carolina, and he had earlier left 
North Carolina without telling his probation officer, and thus, 
he knew he would be in trouble. Day stated he had gone to work 
in Florida because he had a cousin who was working there as a pi-
lot. After arriving in Missouri and talking with his . father, Day 
contemplated what action he might take in that he had violated 
the conditions of his state parole. Day stated he kneel that he 
could not go tack to North Carolina. He stated he dic not have 
any money and, at that time, was using cocaine, and due to_braalz1 
ing up with his girlfriend, he did not caretIll feLt 
for himself. 	 iipj • I. L416•Imi • 

Day admitted he robbed the Empire Bank to. get money so that he 
could buy more cocaine. Day stated he went to St. Louis after 
the bank robbery as he knew an individual there who would sell 
him some cocaine. Day stated he planned to leave St. Louis to 
travel to an undetermined destination. He said he did not think 
much beyond St. Louis but planned to leave Missouri because he 
felt police officers would be more likely to look fcr him in 
Missouri since a parole violator's warrant had been issued, and 
his father lived in Missouri. Day stated he knew the decisions 
which he made were not wise, and if he had the same set of circum-
stances again, he would turn himself in to a state probation offi-
cer. Day stated one of the reasons that caused him and his girl-
friend to break up was that his girlfriend wanted him to turn him-
self in, because she would act marry him until his legal obliga-
tions were completed. 

PRIOR RECORD: 

According to checks with federal, state, and local law-enforcement 
agencies, defendant has the following prior criminal record: 

Adult 

Date 	Offense 	 Place 	 Disposition  

10/27/74 Sale of 	 Boone County, 	 Pled 	guilty, 	5 
(Age 20) controlled 	•issouri 	 years 	Nissouri 

substance 	 Department 	of 
Corrections, 07/14/75 

The defendant advised he was represented by Attorney Dave Bear. 
Day was convicted of selling amphetamine tablets. According to 
the defendant, he sold 230 "white crosses" (amphetamines) to an 
undercover agent for $120. In the state of Missouri, there is 
an additional five-year parole added to all convictions for sale 
of a controlled substance. Day was received at the Missouri State 

. 	 • 	 • 	 • 
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P hitentiary on July 16, 175, anu assigned ,legiszer ;:iumber 27u1. 
• r . as paroled on ;,ugust lu, 197b. 	larch 21, l'JG3, while serv- 
ing tne 5-year 
from supervisicn,and a parole violator's warrant wat; .1.5SUC 
iS---yet in erfect. when originally parolee, Day was parole& to 
the Camdenton, nissouri, area; later transferred to Union, 
• sscuri; and eventuali rred to North 
Caroj.ina  where he  a.taccned-tzam-aLLLaer-2144221- 

7   02/14/S0 	Posse 	 r ssicn of 	Columbia, 	tti 	l d1ACAlir 
(Age 20) 	marijuana, under Missouri 	 • 

co g 	
tiPT 

th jail, 
35 grams 

The defeneanz advised he was represented by an attorney En this, • 
misdemeanor conviction. Day had in Ilis possession a . mari juana 
cigarette which had contents cf less than 35 grams of marijuana. 
;then arresteu, he was originally investigated for possession of 
a controlled substance in that he had six blue and white caosules 
in his possession. He was also investigated for cossessicn of 
burglary tools in that he had a tire jack handle. lie was only 
charged with possession of marijuana_ Although this misdemeanor 
conviction occurred while Day was on state parole, his parole was 
not revoked in view of his serving the 5-month sentence. 

05/11/u3 	Driving while 	Fayetteville, 	Pled 	guilt, 
(Age 27) 	intoxicated 	North. Carolina 	fined $100, 90 

days jail, 5Us - 
ended 	ter 	I 

Year, 05/12/32 

The defendant was arrested and charged with driving while intoxi-
cated. He stated he was given a Breathalyzer examination and 
tested •14% blood-alcohol content. He advised he was represented 
by an attorney when he entered his guilty plea. In addition to 
the fine, the defendant was further ordered not to ccerate a motor 
vehicle on North Carolina highways for six months. 

04/25/83 
(Age 29) 

Felony— 
embezzlement 

Raleigh, 	 Dismissed, 09/1:21.:)3 
North Carolina 

The defendant was charged in Case amber 33-CRS17476 with 
embezzling $4,798.22 in checks from Country Quality leats, 
Inccrperated. The case was later called, and Cay did not appear. 
T:lus, the charges were dismissed witn leave. The Wake County 
Prosecutor's Office advised that if Day were rearrested in North 
Carolina, the charges could then be refiled. The alleged offense 
occurred between December 3, 1982, and December 12, 19;32. 

-4- 
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4 
11/14/83 	Obtaining 	 Raleigh, 	 Warrant 
(:,ge 29) 	property  by 	 I;orth Carolina 	unexecuteci 

false pretense 

A warrant was issued in Ralei gh on Ncvemter 14, 1983, charein g  
the esiendant. had obtainea various property under ra ise pretense 
by  the use of an American Express creait card made out to 
Rcbert J. Day  Custom Cut neat. The alleged offense occurred on 
August 18, 1982. The total amount of purchases was not noted in 
the proseoutive information. This warrant is yet outstandin g  and 
has not been executed. 	 - 	 -7e 

FALILY ElSTGRY: 	 r0 • C 6101727  
Defendant. 	The defendant was born on Februar y  6, 1954, in 
Leavenworth, Nansas, the second oi four children. The defendant 
anC his famil y  lived in Leavenwcrth until the defendant was te4o 
years of age at which time his father sought work in San 
Bernardino, California, and the family moved to that cit y . The 
oefendans grew up in San Bernardino, and his family  lived there 
until Day  was 18 years of age at which time the family moved to 
Bolivar, Missouri, as Day 's parents both had relatives in that 
area. Day  lived in Bclivar until his parents' divorce in 1 e72 
when he withdrew from hi gh school during  his senior year (age 16) 
Co move to San Francisco, California, to seek emplo yment. 

According  to the defendant, he obtainec a jcb workin g  with a meat 
company  and lived in San Francisco until 1974 when he was extra-
dited to Bcone County , Misscuri, to face a drug  charge. The cf-
fense occurred while Day was in Missouri visiting  his family. Day 
was later convicted of this charge and sent to the state peni-
tentiary  where he remained until being  paroled on August 10, 1976. 
According to Day , after bein g  paroled, he continued to live in 
Jefferson City , Missouri, and got married. According  to the de-
fendant, he and his wife lived in Jefferson Cit y  until 19S0 when 
his wife sou ght a divcrce, and at that time, Day left Jefferson 
Cit y  cc move to Greensboro, North Carolina, to accept emelcvment 
with Custom Cet. Heat Company. 

Day  stated he lived in Greensboro until 1981 when he was trans-
ferred to ancther store which was located in Fa yetteville, North 
Carolina. Day  stated he remained in Fayetteville until some time 
in 1962 when he was again transferred tc Raleigh, North. Carolina. 
Day  stated he remained in Raleigh until September 3, 1983, when 
he left to gc to Freeburg , Missouri, to work for a meat compan y . 
He stated he lived in Freebur g  until February, 1984, when he de-
cided to move to Miami, Florida, as he had a cousin there who 
cculd get him a j ob working  as a mechanic at the airport. Day 
stated he remained in Miami until April, 1984, when he flew bach 
to Missouri to visit with his father. He admittea that while in 
Missouri, he robbed Empire Bank on April 1E, 1984, and was 
arrestea later that same da y  at the airport in S. Louis. 

VO.t 
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Family members aavisee Day had never preeeneee env FieLlem for 
his parents uuring his developmental yeas. He wes describee 
a popular individual in high school, lie was the captain of the 
football team during his lest year in hign schcol. His family 
advisee he gets along well with MC61: peeelc and is well-iiked. 
His family could give no speculation as to what causeu his 
involvement in the instant matter. One family member speculated 
that Day might be involved in drugs, but ncne of them knew for 
sure whether he had a drug problem. His family, for the most 
part, was sr eckeo to learn of his involvement in  

tt 	 17 

His tether advised that cne week prior t4 an' 0 .4' .ery,he 
talked with Day who advised that he did net want to go back to 
the state penitentiary. Day reportedly tcid his father that if 
he could go to a federal prison he would turn himself in, but he 
definitely did not want to go back to the state penitentiary. His 
father speculated Day's involvement in the instant matter was the 
result cf his not having any money and not wanting to go beck to 
the state penitentiary. 

Father. Robert Lee Day, age 4, resides with his wife, Nancy, 
at Route 1, Bolivar, nissouri. Ee is employed as a diesel 
mechanic for Campbell 66 trucking cc:noel -1y. 

Mother. Gloria Kay Day, age 4e, resides at the Blue Acres Trailer 
court., Lot 59, Columbia, Lissouri. Shu eas worked for the past 
10 years in the computer section of the Veterans, Administration 
hospital in Columbia. 

Brether. Terry Lee Day, age 32, resides with his wife, Vicki, 
ana tneir two sons at 310 Flint Street, Platte City, Lisscuri. 
The defendant's brother is a liissouri State HighlAay Patrolman sta-
ticneu at Platte City. 

Sister. Pamela Sue nerton, age 26, resides with her daughter at 
36 Etocegate nobile Hcme Park, Columbia, nissouri. She 4_ 
divcrcee from Steve Norton and is employee as a secretary for 
kleiter Insurance Grcup in Columbia. 

Sister. Cynthia Louise Noon, age 26, resides with her husband, 
Philip, and their cne daughter at an address unience:n to the defer.- 
daet and his family in 3irmingham, Llatama. The defendant's sis-
ter and family have recently mcved to a new lccation, and that 
address is not known to the family. She is not employed cuteide 
of the hcme. Her husband is employee by a winc.:ow framing company. 
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On uczcider 16, 1976, in Dolivar, Lissouri, the defendant married 
Marilyn jean Jump_ The aefeadanu and wife attended high 
school together in Bolivar and also attenceO church together. Day 
knew his wife for six or seven years before their marriage. The 
defencant and his wife lived together until 1980 when his wife 
obtained a divorce in Jefferson City. The defendant stated the 
marriage failed due to his not making enough money for his family 
and having to travel a lot with his job. Defendant's ex-wife has 
now remarried Nike Hadden, and they reside in Austin, Texas. This• 
officer was unable to make contact with dllarda 's exippiV 7,•  
children were born to this union. 	

- 

. . tAtPT  
6on. Jeremy Lee Day, ace 7, resides with the defendant's ex-wife 
ace her bustard in Austin, Texas. 

Son. 	Cory James Day, age 5, resides with his mother and 
stepfather in Austin, Texas. 

HOME AND NEIGHBORHOOD: 

The defendant is somewhat unsure as to where he would reside if 
not confined. His last address was in Miami, Florida. 

EDUCATICN: 

The defendant lest attended Bolivar High School in Bolivar, 
kissouri, where he withdrew in tha fail semester of 1571 while 
in his senior year. The defendant's grades were, for the most 
part, average. lie had a range of grades from inferior in 
Algebra I, Science, Plane Geometry, ; 1_merican History, and English 
to grades of excellent in General Shop and Physical Education. 
As previculy noted, Day was active in snorts while in high school 
and was seen as a popular student. 

Day advisee tnat while confined in the nissouri State Penitentiary 
in 1974, he completed his General Educational Development (high 
school eouivalency). Verification of this information had not 
been received at the time of this report. 

PLOYIIENT : 

Auaust, 1972, to October, 1972 (1 year and 2 months). 	The 
detenuant acivized that curing this period of time, he was employed 
as a meat cutter for Custom Cut Neat Company at El Camino Road 
in Lillbrae, California. Verification of this employment was 
attempted, but our inquiry was returned with the notation 
"aadressee unknown." 

July 14, 1975, to Aucust 10, 1976 (1 year and 1 month). During 
this pence of time, tne aefendanr was incarc2raz2a at tile 
;Iissouri Depart=ent of Corrections. 

-7- 
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Aucust, 1576, to k.Lay, 1977 (9 months). 	During this period of 
time, Day was employed by Cieber neat Service in Freetura, 
iaisscuri. He was a good employee and would be considered eligible 
for reemployment. 

1:
. 	57.  APT 4.01 

Settember 22, 1980, to December 26, 1980 ( .11a Idhte.S). The deeene 
Cant was employed as a laborer and meat cutter for Diggs Packing 
House in Cclumbia, nissouri. He was paiu $4.50 per hour. His 
employment was terminated when he left to go to work for another 
meat processing company. Day would be considered eligible for 
reemployment by this firm. 

January, 1981, to January, 1983 (2 years). Defendant was employed 
as a meat cutter for Custom Cut Meats in Charlotte, Fayetteville, 
and Raleigh, North Carolina. He was paid $225 per week and was 
considered a "very gcod worker, pleasant personality." Day's em-
ploement was terminated because cf a disagreement over a shortage. 

May 4, 1983, to October 22, 1983 (5 months). The defendant was 
employed as a meat cutter for Big Star Market in Raleigh, North 
Carolina. He was paid $6.89 per hour and reportedly abandoned 
his job. He would not be eligible for reemplcyment at this store. 
The defendant stated he resigned to return to Missouri. 

September, 1983, to February, 1984 (5 months). The defendant was 
emolcyed by Weber's ieat Service at Highway 63 South in Freeburg, 
Nisscuri. He was employed as a meat cutter at a wage of $1,000 
per month. :iubject's employment was terminated as the work slowed 
down considerably. Day was seen as a good employee and would be 
considered eligible for reemployment by that irm. 

The defendant advised that when released frcm confinement, it is 
his hcpe to go back to work cutting meat. 

HEALTH: 

Physical. The defendant is 5'11" tall and weighs 172 pounds. He 
has brown hair and blue eyes. He disclaimed having any tattoos. 
He has a scar on each of his little fingers from a cut he received 
from a band saw in 1979. The defendant advised that while in the 
sixth grade, he had an appendectomy at San Bernardino County 
Hospital. He stated he had a normal recovery and has no ongoing 
problems frcm that surgery. With that exceptecn, the defendant 
denied ever having any serious injuries or illnesses_ 

May, 1978, to February 14, 1980 (1 year and 9 months). The defen-
dant acvisec that during this pericd, he was employed by 
DeBrceck's Big Star Market on Dix Road in Jefferson City, 
Misscuri. Subject stated he was employed as the head meat cutter. 
This writer attempted to contact this firm but could make no 
contact with the market. 	Ccnceivablv, the market' is out of 
business. 
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[Jay eneecatec his use ct die:0'nel le limetee to aecue two beers 
per day. The defendane advisee he does have a problem with drugs. 
He stated he first started using amphetamines when he lett high 
school in 1072. He stated that at the time, he as worXing long 
hours and took the pills to give him additional energy. He said 
ne used ampnetamines from,1572 to 1974. Day acviscd that en 1980, 
after his divorce, he returned to using amphetamines and later 
began using cocaine. He stated that for a period of time, he usea 
approximately twe grams of cocaine per week. He stated he was 
using amphetamines and cocaine until his involvement in the in-
stant matter. Day stated he was glad he left Florida as there 
were so many drugs available at a cheap price. He advised that 
at the time of his involvement in the bank robbery, is 

only n'e" thought was to get money to buy more cocaine. t r EXEMPT  
1.ental and Emotional. Although no intelligereelte 8sIzres were 
available from subject's school reccres, Day appears to he of av-
erage to above-average intelligence. The defendant advised that 
in August, 1980, he was confined at the reid-issceri Mental Health 
Center in Columbia, Missouri, as a condition cf his state parcle. 
Subject stated he did not receive any insight into his problem 
from his time spent there. 

subject stated he realizes that in the past he has gotten along 
all right and has been able to stay off urugs when married and 
working. He stated that when he was divorced in 1980 and was un-
able to maintain contact with his scns, he became extremely de-
pressed. He stated he reverted to using amphetamines to lift him 
from this uepeessien. He stated he also used amphetamines to give 
him energy when tired. 

Although the defendant does not appear to have any serious mental 
and emotional problems, it would appear he could benefit from 
counseling to help him with unresolved feelings regarding his di-
vorce and depression surrounding the separation from his sons. 

nILITARY SERVICE: 

The defendant advised that he has never served in any form of mil-
itary service. 

Fil:ANCIAL CONDITION: 

Assets. The defendant advieed he has no financial assets. 

Liabilities. The defendant indicated the extent cf his financial 
liabilities is unpaid child support frcm December, lee:3, to the 
present totaling $1,780. 

-9-- 
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EVALUATIVE z:U1.I1.:ARY : 

This 30-year-old, divorced, white male ccmes to the attention of 
this Court pursuant to his plea of guilty to bank robbery. Day 
admitted he robbed the Empire Bank in Springfield to obtain money 
to purchase cocaine. taken in the robbery was $3,240, of which 
$3,154 was recovered from Day at the time of his arrest. Defen-
dant indicated he robbed the bank to get money to buy cocaine. 
The defendant's father advised the defendant had stated prior to 
the offense that he did not want to return to the state peniten-
tiary and would prefer to be incarcerated in a federal 
institution. _ 
Day comes from a family that was separatec - a t14 	 of 
Day's parents when he was a senior in hi 	oho i 	He grew 
for the most part, during his developmental Irears in San 
Bernardino, California. He also lived in Bolivar, Missouri; North 
Carolina; and more recently in •iami, Florida. From all reports, 
Day never presented any problems for his parents during his forma-
tive years. He was seen as an cutgoing person who is well-liked 
by others. His family, although shocked at his involvement in 
the instant matter, is yet very supportive of him. 

Day has an 11th grade education, having quit school during his 
12th grade year at the time of his parents' divorce. Day has 
worked, for the most part, during his adult life as a meat cutter. 
It is Davis intention to return to this trade when released from 
confinement. 

The defendant has been married on one occasion. This marriage 
lasted for approximately four years. Two children were born to 
this marriage. They reside with the defendant's ex-wife and her 
present husband in Austin, Texas. 

The defendant is in good physical health. He admittedly has a. 
drug abuse problem. Prior to his arrest, he was using ampheta-
mines and cocaine. 

Day has never served in any form of military service. Prior to 
his involvement in the instant offense, he had prior convictions 
for driving under the influence of alcohol, possession of under 
35 grams of marijuana, and sale of controlled substance (ampheta-
mines). The latter conviction resulted in a 5-year state sentence 
and a 5-year special parole. Subject was serving that 5-year spe-
cial parole at the time of his involvement in the instant matter, 
and a state parole violator's warrant has been issued. 

SENTENCING DATA: 

The following information was obtained from the Statistical 
Analysis and Reports Division of the Administrative Office of the 
United States Courts. Naticnal statistics are provided for a 12- 
month perioa which ended June 30, 1982, while local statistics 
are provided for a period between February 29, 19G0, and nay 29, 
1984.  . 	. 	..  

11.1 

-IG- 
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N;1IGUAL (1b U.L.C. .:11.3ta)) 
u7/01/:J1 to 06/3u,02 

Number 	% 	Lveracc  
Total 1jentcnced 	_ 696  
Imprisoned 	 595 	SG 	130 months (approxi- 

mately 10 vears) 
Probation 	 61 	 9 	53 months 
.plit 	 36 	 5 	 4- 
Fine Unly 	 1 	 1 	500 	 e.  ." ". fw  . I • - 

" )
. . . , . . • 
, • . . , . 

Number 	,,. . 	- Averace  
Total Sentenced 	34 	100 
Imprisoned 	 32 	94 	10 years 
Probation 	 2 	 54 months 
Fine Only 	 0 	 C 

U. S. Parole Commission Release Guidelines (estimated):  

Lialient Factor Score: 	 6 
Parole Prognosis: 	 Good 
*Orrense severity Rating: 	 Category Five 
Estimated Months to Serve 

if incarcerated: 	 36 - 48 -Iontils 

*The Parole Commission, in applyino their guidelines for the of-
tense severity rating, will consider the overall circumstances 
of the present oifense behavior. 
(Unite e :.-:tates Parole Commission Procedures Manual 2.20-0.4) 

Respectfully submitt ,mc, 

James D. Sellers 
United :Stares Probation Cfficer 

JDS:mch 
(Typc 7/2 .3/a4) 

Aporcvec:  	 , Ph.., L;enicr Probation C.;fficer 

-11- 

	

T.-  17 	c% 	i 
WESTER11 Z-11356URI (11; U.E.C.q143(a1J-  

	

02/29/60 to 05/2-; 	 . 	.. 
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USPC-ERO 

Notice of Action. 

Z002 10/01/97 	14:15 	12 

U.S. Department a Ju.stice'  tip 

United:States Parole Cormnission • 
5550 Frienclahip Boulevard 
Chevy Chase, Maryland 20815-7201 
s=m1=1111■ Iimm 1111=1 

Name: DAY, Robert 

Register Number: 19440-044 	 Institution: USM Minneapolis, MN 

In the case of the above-named, the following parole action was ordered: 

EILRE)2DITE REVOCATION  

Revoke Parole. No credit on the sentence shall be given for the period of time beginning 3110197 and 
ending 5/26/97. Continue to a presumptive parole after service of 16 months on 9127/98 with the 
Special Drug Aftercare Condition. You shall participate as instructed by your U.S. Probation Officer 
in a program approved by the Parole Commission for the treatment of narcotic addiction or drug 
dependency, which may include testing and examination to determine if you have reverted to the use 
of drugs. You shall also abstain from the use of alcohol and/or all other intoxicants during and after 
the course of treatment. 

THE ABOVE DECISION IS NOT APPEALABLE. 

FINDINGS OF FACT:  

The Commission finds as a fact that you violated conditions of release as charged as indicated below: 

Charge No. I - Law Violations: (a) Careless and Imprudent Driving; (b) Driving While 
Intoxicated; (c) Failure to Appear. 

Basis: Your admission. 

Charge No. 2 - Violation of Special Condition (Drug/Alcohol). 

Basis: Your admission. 

Charge No. 3 - Failure to Report Change in Residence. 

Basis: Your admission. 

REASONS:  

Your parole violation behavior has been rated as Category One severity because it involved 
administrative violations. Your new salient factor score is 2. You have been in federal confinement 
as a result of your violation behavior for a total of 2 months as of 7/27/97. Guidelines established by 

Date: July 24, 1597 	 Mork: tie 

Page 1 of 2 	 DAY,194 
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STATE BUREAU STAMP ADDITIONAL INFORMATION/BASIS FOR CAUTION 

Page 1033 

PUS, W 1995.-405.01$2001- FD-245 MN% 12.1-943 

- 
- 

FEDERAL BUREAU OF INVESTIGATION, UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D.C. 20537 

pAavADY ACT OF 1074 MI-- 93-579) REQUIRES THAT FEDERAL. STATE, OR LOCAL AGENCIES INFORM INDIVIDUALS WHOSE :SOCIAL SECURITY NUMBER 10 REQUESTED WHETHER 
SUCH DISCLOSURE IS MANDATORY OR VOLUNTARY. BASIS OF AUTHORITY FOR SUCH SOLICITATION, AND USES WHICH WILL BE MADE OF IT, 	 - - - 

JUVENILE FINGERPRINT 	 DATE OF ARREST 	. 	 DPI 

SUBMISSION 	 YES 	 MIA 	OD 	YT 	 CONTRIBUTOR . 	 FL060027C 	• 	 . 
FED . CORR COMP EX .fit ED 

ADDRESS 	
. COLEMAN, FL 	-, 

TREAT AS ADULT 	 YES 	iii 	 _ 

	

9 	9 	1997 	REPLY 	YES 

DESIRED? 

SEND COPY TO: 	 DATE OF OFFENSE 	 PLACE OF BIRTH CS 	TB OR COUNTRY) 	 COUNTRY OF CITIZENSHIP 	. 
(ENTER 01111 

	

MM 	OD 	YT 	
- 	

. 

KANSAS 	
. 	 . 	USA. 	. 

MISCELLANEOUS NUMBERS 	 SCARS, MARKS, TATTOOS, AND AMPUTATIONS 	 . 

S  4 am- Oitift. 	6  Gt--64 J61-  co 03_45,3_ irvitill  
RESIDENCE/COMPLETE ADDRESS . 	 CITY 	 '161W.  

. 	 • 
1221 A. 124 COURT 	 MIAMI 	 FL 

OFFICIAL TAKING FINGERPRINTS 	 LOCAL IDENTIFICATION/REFERENCE 	 PHOTO AVAILABLE? 	 YES 	6 
INANE OR NUMBEFII 	 19440-044 

. 	 PALM PRINTS TAKEN? 	YES 	E  2 	
. 

EMPLOYER: 	IF U.S. GOVERNMENT, INDICATE SPECIFIC AGENCY 	 OCCUPATION 	 • 
IF MILITARY. LIST BRANCH OP SERVICE AND GENIAL NO. 

- 

OHARCIE/C4TATiDN 	 DISPOSITION 
• ESCAPE RETURN/ORIG BANK ROBBERY? 	 L  CAC 10 YRS 

LATEST PV-TECHNICAL VIOLATIONWABSCOUNDING 	 16 MONTHS 

1 21 44-4-°■Stqp_  

, 

•  

ADDITIONAL 	 ADDITIONAL 

• 



rt$. 

.Page • EI9/89/96 88 :49 :25 	• 
• 

t 
U.S Delmirmast af Intim 
United States Parole Commission 
5550 17riendship Bouleverd 
Chevy Came. Maryland 20815-7201- 

-> 	 78%298437 4111 

Notice of Action(Corrocted as of 818196) 

Name: Day, Robert James 

Regieter Number: 19440-044 

ln the ease of the above-narted parole actian was ordered: 

Institution: Butner FCI 

No change in presumptive parole and parole - effective 8/22/96 with the Special 
Drug and Alcohol Aftercare Conditions. You shall participate as instructed by 
your U.S. Probation Officer in a program approved by the Parole Commission for 
the treatment of narcotic addiction or drug and/or alcohol dependency, which may 
include testing and examination to determine if you have reverted to the use of 
drugs or alcohol. You shall also abstain from the use of alcohol and/or all 
other intoxicants during and after the course of treatment. 

REASONS: 

Pursuant to 28 C.F.R. 2.14. 

Appeals Procedure: 	• 
THE ABOVE DECISION _IS NOT APPEALABLE. 

July 9. 1996 	 ' 	 Docket Clerk: Imj 

-Page I of I 
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• 
Page BE31 82/07/96),4486:19 -> 	 7086298437 III 

Name: DAY, Robert James • 	 " 	 •-• 	 • ' 

Register Number: 19440-044 Institution: FCI Butner 

- . 	_ 

U.S Derodzoent of kerfaiee 

United States Parole Commiasion 
5550 Friendship Boulevard 
Chevy Chase, Maryland 29815-7201 

Notice of Action 

Rd 0/ 1996 

lit the case ache above-ramod parole action was ordered: 

Rescind Presumptive Parole date of (November 19, 1995). 	Continue to a 
Presumptive Parole (August 22, 1996) with the Special Drug and Alcohol Aftercare 
Conditions. You shall participate as instructed by your U.S. Probation Officer 
in a program approved by the Parole Commission for the treatment of narcotic 
addiction or drug and/or alcohol dependency, which may include testing and 
examination to determine if you have reverted to the use of drugs or alcohol. 
You shall also abstain from the use of alcohol and/or all other intoxicants 
during and after the course of treatment. This requires the additional service 
of 8 months. 

FINDINGS OF FACT: 
The Commission finds that you have committed the following violations: 

CHARGE NO. 1: Escape. 
Basin: Your admission to the examiner and CDC findings of 7/24/95. 

REASONS:  

You escaped from non - secure custody which requires 8-16 months to be added to 
your original presumptive parole date (November 19, 1995). Plus time in escape 
status (33 days). 

Appeals Procedure: 
The above decision is appealable to the National Appeals Board under 28 C.F.R. 2.26: 

November 20, 1995 Eastern Region 	Commissioner: John R. Simpson Docket Clerk: dlw 

Page l of 1 
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Jr. the cue of the shova-namerl pazule action was salorest 

Pursuant to 28 CFR .34, reopen and retard presumptive reparole date of November 
19, 1995, and schedule for a rescission hearing on the next available docket, 
October, 1995. 

REASONS: 

On 7/26/95, you were found guilty by the DEO of Escape. 

•■■•■■■■■■•■•■■ 	  

Appeals Procedure: 
THE ABOVE  DECISION IS NOT APPEALABLE,  

October 25, 1995 Eastern Ftegion 

_ 	_ ;.■...■..7 

.91-13 ,4pi 

Docket Cleric ads Coramisaianer: Jahn lt Simpson 

TO/TO'd 4LLV 9S8 616 121S:i71 SGGT -SE -100 

• 

Page loll  
CN 	 dGE-681:0 WWEID 
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10/2.5/95 	13129 	IT 

U.S1Deparbnent of Justice 
thaited,States Parole Commission 
5550 Prienaship notsluvard 
Chevy Chace, Maryland 20815-7201 

4 001 

RECEWE 
INMATE SYSTEMS 

FCI - FPC 

Oil 2 5 1995 

..■■■■••IIMMA. 
USPC-ERO 

Notice of Action 

Name: Day, Robert James 

Ragister Number: 19440-044 institution: CCM-NC / PC1 Butner 



tir 
2001/002 

Appeals Procedure: 
The above decision is ; ipealable to the National Appeals Board under 28 C.F.& 2.26: 

0 

Docket Clerk: dlw 

PREP 1 ne 

SPC•-ERO 12n5J94 	1428 	TS' 

Ircriep!.irtrnent of .1 ice 	 Notice of Action 
Unitea State k Parole'2 mission 
5550 Frier.dship Boulie 1 
Chevy Cho se, Marylan ;0815-720 L 

1111■0 =MOW HEM=  IMIUMFIIIIMINIIIIIIIIIIIIMMIIIIIIIIM•11113111111111111■1•111111■1111111111■MM 

Name: DAY, Rol: it James 

Register Numb! : 19440-044 	 Institution: FCI Butner 

In the case of the above.1 	ad parole cction was ordered: 

Revoke Parole” 
to a Presumpti ,  
Special Drug 
instructed by 
Commission fat 
dependency, r,gt 
reverted to th 
of alcohol ar! 
treatment. 

None of the time spent on parole shall be credited. Continue 
! Parole after service of 22 months (No7ember 19, 1995), with the 
rd Alcohol Aftercare Conditions. You shall participate as 
cur U.S. Probation Officer in a program approved by the Parole 
the treatment of narcotic addiction or drug and/or alcohol 
::11 may include tenting and examination to determine if you have 
use of drugs or alcohol. You shall also abstain from the use 
/or all other intoxicants during and after the course of 

PINDINGS OF Pk ;I: 

The Commission finds as a fact that you violated conditions of release as 
charged as ind ::ated below: 

CHARGE NO. 1: aolatip
731
'of Special Conditions (DAPS). 

CHARGE NO. 2: railure to Report Change in Residence. 

CHARGE NO. 3: railure to Report to USX as Directed.. 

CHARGE NO. 4; 	ailure to Report Change in Employment. 

Basis V. r the above stated charges; Report submitted by USK Massey 
dated 1/18/94 , 	your admission to examiner. 

CHARGE NO. 5: 	i.olation of Law: Felonious Financial Transaction Card Theft; 
Misdemeanor riI 'Acta]. Transaction Card Theft. 

Basis: !leporte submitted by USPO Massey dated 1/21/94 and 5/24/94; 
Judgement and ( :smitment Order dated 3/14(94. 

November 30, 1994 ::Istern Re,Oon 	Cornrnistioner: John R. Simpson 
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TYPE OR PRINT ALL INFORMATION IN BLACK 
LAST NAME NAM 

	

FursT NAME 	 MIDDLE NAME.  

	

9 DP0-0-7 	 7 _I) Ay 

-, - - 

I
LEAVE BLANK 

- 

- - 

- ALIASES r0CONTRIBUTOR 	. 	. 

. . 
R 
1 	-NC03901.7C ___ .........- 4... DATE OF BIRTH Dog 

month 	Dc-7, 	Y•or FED •ORR INST 
BUTNER, NC - 06. Y -4- 

tE2 PLACE OF BIRTH EQB 

itffc 

FtAa - HOT. 	EYES 	HAIR Ea 
0.1 	•-•14 if 	 47. r.,..) XGEI-ANRE OF OFFICIAL TAKING FINGERPRINTS 

DATE ARRESTED OR RECEIVED 
- 

LEAVE BLANK 

CLASS 

REF 

FOUR -FINGERS TAKEN SIMULTANEOUS TT.. LJHUMR 
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LEAVE BLANK 
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f, 

FEDERAL BUREAU OF INVESTIGATION, UNITED STATES DEPARTMENT 0  JUSTICE 
WASHINGTON, D.C. 20537 

YES 	 HO 

rES 	 No 

PALM PRINTS TAKEN? 

PHOTO AVAILABLE? 

IF ARREST FINGERPRINTS SENT FBI PREVIOUSLY AND FBI NO. UNKNOWN, 
FURNISH ARREST NO, 	  DATE 	  

STATUTE CITATION (SEE iNsTRucTioNs No.9) C1T 

1.  

2.  

3.  

ARREST DISPOSITION (SEE INSTRUCTION NO. 5) ADN 

EMPLOYER: IF U.S. GOVERNMENT, INDICATE SPECIFIC AGENCY. 

IF MILITARY. LIST BRANCHOF SERVICE ANDSERIAL NO. 

OCCUPATION 

RESIDENCE OF PERSON FINGERPRINTED 

SCARS, MARKS, nT:01.  OS, AND AMPUTATIONS SMT 

BASIS FOR CAUTION ICO 

DATE OF OFFENSE DOO 	 I  SKIN TONE SKN 

MISC. NO MNU 

ADDITIONAL INFORMATION  

- • INSTRUCTIONS 
S. UNLESS OTHERWISE PROVIDED BY REGULATION IN YOUR STATE, FINGERPRINTS ARE 

TO BE SUBMITTED DIRECTLY TO FBI IDENTIFICATION DIVISION. FORWARD IMMEDI-

ATELY FOR MOST EFFECTIVE SERVICE. 
7. FINGERPRINTS SHOULD BE SUBMITTED BY ARRESTING AGENCY ONLY; (MULTIPLE 

PRINTS ON SAME CHARGE SHOUW NOT BE SUBMITTED BY OTHER AGENCIES SUCH AS 
JAILS, RECEIVING AGENCIES ETC.) REQUESTS COPIES OF FBI IDENTIFICATION RECORD 
FOR ALL OTHER INTERESTED AGENCIES IN BLOCK BELOW. GIVE COmPLEIT MAILING 
ADDRESS INCLUDING ZIP CODE, 

TYPE OR PRINT ALL INFORMATION, 

4. NOTE AMPUTATIONS IN PROPER FINGER BLOCKS. 
S. LIST FINAL DISPOSITION IN BLOCK ON FRONT SIDS. IF NOT NOW AVAILABLE. SUBMIT 

LATER ON FBI FORM R-84 FOR COMPLETION Of RECORD. IF FINAL DISPOSMON NOT 

AVAILABLE SHOW PRE-TRIAL OR ARRESTING AGENCY DISPOSITION e.g.. RELEASED. 
NO FORMAL CHARGE, BAIL. TURNED OVER TO. IN THE ARREST DISPOSITION BLOCK 
PROVIDED ON THIS SIDE. 

6, MAKE CERTAIN ALL IMPRESSIONS ARE LEGIBLE, FULLY ROLLED AND CLASSIFIABLE, 

7. CAUTION - CHECK BOX ON FRONT IF CAUTION STATEMENT INDICATED. BASIS FOR 
CAUTION (ICD) MUST GIVE REASON FOR CALI-DON. e.g.. ARMED AND DANGEROUS". 
SUICIDAL, ETC. 

B. MISCELLANEOUS NUMBER (MNU) • SHOULD INCLUDE SUCH NUMBERS AS MiuTAITY 
SERVICE, PASSPORT AND/OR VETERANS ADMINISTRATION (IDENTIFY TYPE OF, NUM-
BER.) 

9. PROVIDE STATUTE CITATION. IDENTIFYING SPECIFIC STATUTE (example - PI for PENAL 
LAW) AND CRIMINAL CODE CITATION INCLUDING ANY SUEL-SECTIONS. 

H. ALL INFORMATION REQUESTER) TS ESSENTIAL- 

11. PRIVACY ACT OF 1974 eL. 91.579) REQUIRES THAT FEDERAL, STATE. OR LOCAL 
AGENCIES INFORM INDIVIDUALS WHOSE SOCIAL SECURITY NUMBER IS REQUESTED 
WHETHER SUCH DISCLOSURE IS MANDATORY OR VOLUNTARY, BASIS OF AUTHORITY 
FOR SUCH SOLICITATION, AND USES WHICI-LwIL1 BC MADE OF IT, 

REPLY DESIRED? 	YES, 	NO 

1E3 
(REPLY WILL BE SENT IN ALL CASES IF SUBJECT FOUND TO BE WANTED)  

IF COLLECT WIRE OR COLLECT TELEPHONE REPLY DESIRED, 
INDICATE HERE: (WIRE SENT ON ALL UNKNOWN DECEASED) 

WIRE REPLY 	TELEPHONE REPLY 	TELEPHONE NO. AND AREA CODE 

El 	0 
SEND COPY TO: NAME ORI NUMBER  AND ADDRESS 

LEAVE BLANK 

FD-21 (Fie!. 12-21)42/ 
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LEAVE BLANK 	 TYPE OR PRINT Alt INFORMATION IN BLACK , 	1 	LEAVE BLANK 

LAST NAME NAM 	 FIRST NAME 	 MIDDLE NAME / 

-I-CONTRIBUTOR 

0 

NC039017C 
FED CORR INST 
BUTNER, NC 

DATE OF BIRTH DOB 
Month 	Day 	Yea 

L 1114, 

5 	TU.  RE  OF OFFICIAL TAKING FINGERPRINTS 

LEAVE BLANK 

CLASS. 

REF. 

•o•nim mon mum 

Tei 
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NO INSTRUCTIONS YES 

YES 

EMPLOYER: IF U.S. GOVERNMENT, INDICATE SPECIFIC AGENCY. 

IF MILITARY, LIST BRANCH OF SERVICE AND SERIAL NO. 

OCCUPATION 

RESIDENCE OF PERSON FINGERPRINTED 

SCARS, MARKS, TATTOOS, AND AMPUTATIONS SMT 

BASIS FOR CAUTION ICO 

MISC. NO MNU 

ADDITIONAL INFORMATION LEAVE BLANK 

FEDERAL BUREAU OF INVESTIGATION, UNITED STATES DEPARTMENT OF JUSTICE 	1- 
WASHINGTON, D.C. 20537 

1 - PALA', PRINTS TAKEN? 

NO 	• 

PHOTO AVAILABLE? 

.•= 

IF ARREST FINGERPRINTS SENT FBI PREVIOUSLY AND FBI NO. UNKNOWN, 
FURNISH ARREST NO 	  DATE 	  

STA TILTE CIA4TION ISIE"KUCTIONS NO. 9) CIT 

• J 

2. 

3. 

ARREST DISPOSITION (SEE INSTRUCTION NO 5) ADN  

1. UNLESS OTHERWISE PROVIDED BY REGULATION RA YOUR STATE, FINGERPRINTS ARE 

TO BE SUBMITTED DIRECTLY TO FBI IDENTIFICATION DIVISION. FORWARD IMMEDI-

MELT FOR MOST EFFECTIVE SERVICE. . 

2 FINGERPRINTS smouta BE SURAAITTED By ARRESTING AGENCY ONLY  (MULTIPLE 

PRINTS ON SAME CHARGE SHOULD NOT BE SUBMITTED BY OTHER AGENCIES SUCH AS 

JAILS, RECEIVING AGENCIES ETC.) REQUESTS COPIES OF FBI IDENTIFICATION RECORD 

FOR ALL OTHER INTERESTED AGENCIES IN BLOCK BELOW. GIVE COMPLETE MAILING 

ADDRESS INCLUDING ZIP CODE. 

3. TYPE OR PRINT ALE. INFORMATION. 

A, NOTE AMPUTATIONS IN PROPER FINGER BLOCKS, 

S. UST FINAL. DISPOSITION IN TILOCK ON FRONT SIDE. IF NOT NOW AVAILABLE. SUBMIT 

LATER ON POI FORM R-BA FOR COMPLETION OF RECORD. IF FINAL DISPOSITION NOT 

AVAILABLE SHOW PRE-TRIAL OR ARRESTING AGENCY DISPOSITION Ly.g.. RELEASED. 

NO FORMAL CHARGE. BAIL. TURNED OVER TO, IN THE ARREST DISPOSITION BLOCK 

PROVIDED ON THIS SIDE. 

6. MAKE CERTAIN ALL IMPRESSIONS ARE LEGIBLE, FULLY ROLLED AND CLASSIFIABLE. 

7. CAUTION - CHECK BOX ON FRONT IF CAUTION STATEMENT INDICATED. BASIS FOR 

CAUTION (ICO) AALIST GIVE REASON FOR CAUTION, 6.9., ARMED AND DANGEROUS, 

SUICIDAL. ETC: 

B. MISCELLANEOUS NUMBER (MNU) - SHOULD INCLUDE SUCH NUMBERS AS MILITARY 

SERVICE, PASSPORT AND/OR VETERANS ADMINISTRATION (IDENTIFY TYPE OF NUM-

BER.) 

9, PROVIDE STATUTE CITATION, IDENTIFYING SPECIFIC STATUTE (arompte PL for PENAL 

LAW) AND CRIMINAL CODE CITATION INCLUDING ANY SUB-SECTIONS. 

10. ALL INFORMATION REQUESTED IS ESSENTIAL. 

11. PRIVACY ACT OF 1974 (P.L. 93.579) REQUIRES THAT FEDERAL, STATE, OR LOCAL 

AGENCIES INFORM INDIVIDUALS WHOSE SOCIAL SECURITY NUMBER IS REQUESTED 

WHETHER SUCH DISCLOSURE IS MANDATORY OR VOLUNTARY, BASIS OF AUTHORITY 

FOR SUCH SOLICITATION. AND USES WHICH WILL BE MADE OF IT. 

REPLY DESIRED? 	YES 	NO - 

El 
(REPLY WILL SE SENT IN AU CASES II' SUBJECT FOUND TO RE WANTED)  

IF COLLECT WIRE OR COLLECT TELEPHONE REPLY DESIRED. 
INDICATE HERE: (WIRE SENT ON ALL UNKNOWN DECEASED) 

WIRE REPLY 	TELEPHONE REPLY 	TELEPHONE NO. AND AREA CODE 

0 0 
SEND COPY TO NAME OR! NUMBER AND ADDRESS 

el 
FO-249 (REV. 12.2942) *Or U.S.G.1".0. 1092 312-3=40012 
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PAROLE FORM H-7 
AUG. 85 

U.S_Department of Justice 

United States, Parole Commission 

Chevy Chase, MD 20815 

NOTICE IEWCTION 

NAME: Day, Robert 

REGISTER NUMBER: 19440-044 INSTITUTION: Bastrop 

In the case of the above -named, the following parole action was ordered: 

No change in Presumptive Parole: Parole Effective October 18, 199  with the 
special drug and alcohol aftercare condition, and you shall abstain from the 
use of alcohol and/or all other intoxicants both during and after completion 
of any treatment programs. 

(REASONS/CONDITIONS) 

THE ABOVE DECISION IS NOT APPEALABLE. 

April 21, 1993 SOUTH CENTRAL 	 fc 
(DATE) 	 (REGION) 	 (COMMISSIONER) 	(DOCKET CLERK) 

()INMATE ()PROBATION OFFICER 0 	 ()COMMISSION ()FOIA 
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03/25/98 OZ: 17 15 -> 	3523H31159 Page OFI1 

Date: March 24, 15-98 Page 

U.S. Department of Justice 
United States Parole Comml ,sion 
5550 Friendship Boulevard 
Chevy Chase, Maryland 20315-7201 

Name: DAY, Robert James 

Register Number: 19440 -044  

Notice of Action 

Institution: Coleman FCI 

In the case of the above named the following narole action was ordered. 

No change in Presumptive Parole Date of Sentember 27, 1998 and Parole Effective 
September 27, 1998. 

With the special condition(s) as indicated below : 
You will be subject to the Special Drug Aftercare Condition. 	You shall 
participate as instructed by your U.S. Probation officer in a program (inpatient 
or eutpatient) approved by the U.S. Parole Cemmission for the treatment of 
narcotic addiction or drug dependency, which may include testing and examination 
to determine if you have reverted to the use of drugs. You shall also abstain 
from the use of alcohol and/or all other intoxicants during and after the course 
of treatment. 

The decision to grant the Parole Effective Date is NOT APPEALABLE. 
The decision to add the Special Drug Aftercare Condition is APPEALABLE. 

REASONS:  

Pursuant to 28 C.F.R. §2.14. 

U.S. Probation Office 
Western District of Missouri 
253 U.S. Courthouse 
811 Grand Avenue 
Kansas City, MO 	64106-1970 
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3523303253 5.7=-1111g-7,77-t 	Page 1101 

OCT .2998 

.010 

Name: DAY, Robert James Institution: Coleman FCI 

Register Number: 19440-044 

Date: October 20. 1998 	 Clerk: JEH 

Page 1 of 1 	 DAY.194 

416 

tv,-q 0:3  - 1 	e-• 
BOP-COM 

18/2Z/98 O5335:45 

U.S. Department of Justice 
United States Parole Commission 
5550 Friendship Boulevard 
Chevy Chase, Maryland 20815-7201 

Notice of Action 

In the case of the above named the following parole action was ordered. 

Reopen. 

You shall be subject to the Special Drug Aftercare Condition. You shall 
participate as instructed by your U.S. Probation Officer in a program (inpatient 
or outpatient) approved by the U.S. Parole Commission for the treatment of 
narcotic addiction or drug dependency, which may include testing and examination 
to determine if you have reverted to the use of drugs. You shall also abstain 
from the use of alcohol and/or all other intoxicants during and after the course 
of treatment. 

In addition, you will be subject to the Special Community Corrections Center 
Condition. You shall reside in and participate in a program of the Community 
Corrections Center as instructed until discharged by the center director, but 
no later than 120 days from admission. 

The decision to add the Special CCC Condition is appealable. 

You may obtain appeal forms from your caseworker or U.S. Probation Officer and 
they must be filed with the Commission within thirty days of the date this 
Notice was sent. Copies of this Notice are sent to your institution and to your 
probation officer. In certain cases, copies may also be sent to the sentencing 
court. You are responsible for advising any others, if you so wish. 

REASONS: 

Special CCC Condition added for release planning purposes, pursuant to 
28 C.F.R. §2.28(e). 

Kevin L. Connolley 
Senior U.S. Probation Officer 
Eastern District of North Carolina 
2 Princess Street, Suite 308 
2.0. Box 2729 
Wilmington, NC 28402-2729 

cc : 
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s 	• •' ?'1,0 

0 The defendant snail pa y  iv,. costs 

0 work release is tecornrno• 

0 The defendant shah pa y  a fine of $ _ 

0 Immediate work 'mime IS recommended 

STATE OF NORTH CAWOLINA 

In The General Court of Justice 	 83 CRS 17476 

	

0 District 	0 Superior Court Division 	 83 CRS 77992 

Flea No 

RAKE 	County 	RALEIGH 	Seat of Court 
f i  f applicable) 	-14161  

STATE VERSUS 	•'UDGMENT AND COMMITMENT Dowd. 
WERT JAMES 0Ay 	0 misomminof 

Rade age 	 Fair SentenClIng Act Felony 
WHITE 	1 9114ALE 	 30 	 0 Pro-Falr Sentencing Act Felony  

Attorney or State 	 Attorney for DelenOinl 
0 Del found not Oneligerit 	 0 Retained 

ECBBIE SHITH 	 0 Def. Waivedadomey 	FRED HEHRE,III 	 0 Appoireetf  
In open Court the defendant appeared for trial on the following File Nola). and Gila rg Cs) (include dates of offenses): 

83 CRS 17476 EMEZZLDENT 	 12-3-82 

83 CRS 77992 	OBTAINING FROPERTY 81( FALSE FRETEMES 	8/18/82 

The defendant 	 r3 	Wed golly to 	0 was found guilty by • JUry Or. 0 was found guilty by the Cowl of: 	0 p4d no coma+ to 

011ensets) 	 D.S No 	Felony/414d 	Felony Class 	srtaximum Prison 	Porrauropues Term 
term Allowed b y  Law 

EMEZZLOIDTT 	 14-90 	FEL 	H 	TEN (10) YEAR 	ThREE (3) YEARS 

OBTAINING PROFERTY BY FALSE PRETENSES 	14-100 	FE). 	H 	TEN (10) YEAR 	THREE (3) YEAR 

The above listed onenses are COnsOhne ted for 1** purpose of lodg ment 

The Court hewn; considered elvvdersCe arguments of counsel and statement of the defendant ORDERS AND ADJUOGES that the defendant be imprisoned 

Fora term of. 	 in IN Custody of the 

El N C Dent. of Cornlebos 

	

FIVE (5) TEARS 	 0 shentt of 

THIS SENTENCE IS RLN CONCURRENTLY WITH ALL  071-ER SENTENCES NOW SERVINC 	 county  

NOTE: For Fair Sentencing Act Felonies, Judge may not impose a minimum and Maximum prison ferns. 

El The sentence imposed above shall begin at the ev rotation of all of sentences which the deterdant is presentl y  obligated to serve. 

0 The sentence imposed above shall be g in al the e.pirahon of the sentence imposed in the case referenced below. 

Cate ', Or...NW...ems...qv 6 tows in .h.c. 0,,0,, 4,...nt.nce onsposed.clete *entente latto,ed 

(check all Mar apply,' 

0 The defendant shall sere as a committed youthlut offender 
(CYO) pursuant to G 5 C^apter 148 Article 30 

El The defendant shell be 9 ,4-- credit for rQ 	days spent in confinement prior to the date of his judgment 

0 The defendant shCuld not Otrain the benefit of release 
under G S 149-49 IS 

0 The Court doe, riot reco— mend restitution or reparation AS a condition nf attainin g  work release Or parole lints condaiOn Of Par04a is not 
appicatsie to Farr Serfenc•nq Ad i iefonfeS I 

0 The Court recommends 4 .  as a condition Of Attaining wort, release or 	, ta—c.  
ACI Felong1 5 I the deferida el pas restrlution as provided below 	 fIFIE°11"-M  

SO
County 

0 the cowl 	 -4. Pie detersclanf be re quired to pa y  from his wort flQW"011111,..• 	itespli as p 

41.4.  

— IN 
Date: 

OCC-0‘411 	 Wane oppreslo imewesil squires a to bop etisfogireed • s aserp*Air 
0111 

"NiAnKrf.) 	iF 
State's : .-r.iposo,1 Lx 	_ . 

,pri9g") 	519/0/ 

FieetshebOet ei SO be prpd to ”Ye Cam,  of suotrnot Court 10 be disburlsed as tir  

1  

few 	 tiers 	 I Fivenbuieeemem 

	 Ariconeys Fee 

	

LS   Attorneys's.  
Nese bet iseelerewe or ph. rws Cowow',  eeetewf 
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ear 

The defendant, having offered a plea of 
answers to the questions set Out below: 

1. Are ycu able to hear and understand me? 

In The General Court of Justice 
Superior Court Division 

LAkk0  County 

STATE VERSUS 

TRANSCRIPT OF PLEA 
15A-1022  

and being first duly sworn, makes the following 

Answers 

9 

2. Do you understand that you have the right to remain siient and that any statement you make may 
be used against you? 

3. Are you now under the influence of alcohol, drugs, narcotics, medicines, pills, or any 
other intoxicants? 
(a) When was the last time you used Or consumed any such substance? 

4. Have you discussed your case fully with your lawyer and are you satisfied with his legal services? 

Kias 	7'7  (12.1 
Fi$v No 

	

5. (a) Do y,bu un erst. d that yo are plea. ing 1  ?it ) ( • - - 	to the do ies • 
4'1  • 	AA .. 	• AA 	• I 	di 	IL-610 	 , 

4. 	 MAIM 

5. (b) Do you understand that you are pleading (guilty) (no contest) to the misdemeanors of 

6. Have the charges been explained to you by your lawyer. and do you understand the nature of 
the charges. and do you understand every element of each charge? 

7. Do you understand that upon your plea you could be imprisoned feta possible maximum sent-
ence, of 	 years 	— 	months (and that the rren•Ja4eey—rerirtimteei sentence is 
	 years __ 	months)? 

8. Do Do you understand that you have the right to plead not guilty and be tried by a jury and at such 
trial to be confronted with and to cross-examige rthe witnesses against you, and by this plea you 
give up these and your other constitutional rig)rtsreliiiingltUrliaEllyat iny?rm NO/ ORIGINAL 

AA-40, JI .' 71,e C5unty 9 •  Do you now personally plead (guilty) eaa-eeerfeet)?a.1; 
	 LOL 

10. (a) Ill applicable] Are yOu in fact guilty? 	By: • ■•• 

(b) Ill applicable] Do you understand that upon y6Vri -41e&s? 9. 	yiyhriste-tzeated as 
being guilty whether or not you admit your guilt? 

Date: 
11. Have you agreed to plead as a part of a plea arra 

the Courts eave approved plea negotiating, and if there is such. 

without tear of InCiirring my disapproval. 

12. 111 applicable) The prosecutor and your lawyer have 
ter 	.an• condOnS Of yAur plea. 

IA • t.1,1‘.03-11NCY_CiALL,X4S • 
41. t2(G 16). Wi it 

_ELLAAirt. 	C.L.LtLYt 
urvti%  cArtax So-h.13m= 

(a) Is this corfPC1 as being your full plea arrangement/ 
(b) Do you now personalty accept this arrangement/ 

AOCCI-srer 
Ow Oa 

7(1 
e . I advise you that 
ac—f77eirte ruthfully 

informed the Court that these are all the 

lover) 

STATE OF NORTH CAROLINA 
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Date 1%  

Oath Hg FSAM__SIUIre PIOSOCutOf (2 	77uJZ4 

• 

Answer 
13. (Other than the plea arrangement between you and the prosecutor] has anyone made any prom- _AI L  

ises Or threatened you in any way to cause you to enter this plea against your wishes? 

14. 

-1(Li  

02,  grade of school. (List any additional educatirt ,  

14. Do you enter this plea of your own free will, fully understanding what you are doing? 

15. Do you have any questions about what has just been said to you or about anything else con-
nected with your case to this point? 

am  bp 	years of age and have completed the 
if applicable.) 

have read or have heard all of these questions and understand them. The answers shown are the ones I gavr• 
open court and they are 'rue and accurate. Neither my lawyer nor anyone else has told me to give false answer 
order to have the Court accept my plea in this case. The conditions of the plea as stated on the reverse herece 
any, are accurate. 

Date 

SWORN AND SUBSCRIBED TO BEFORE ME 
Data i  g 
S.9nat LJI 01  

- 

Slynature • ,1IT fr - 	 - 41:7 
r 	, 

CERTIFICATION BY LAWYER FOR DEFENDANT 

As lawyer for the defendant,  RIA.A.A \if:MVO rbiLl  , I hereby certify that the conditions slated on tht 
reverse hereof, if any, upon which the defendant's plea was entered are correct and they are agreed to by toe 

defendant and myself upon which the defendant's plea was entered, I further certify that I have fully explained 
the defendant the nature and elements of the charges to which he is pleading. 

uifillOrney TOLPOepelani 

CERTIFICATION BY PROSECUTOR 

	

_ 	1 C*  

	

As prosecutor for the 	 Judicial District, I hereby certify that the conditions stated on the reverse 
hereof, if any, are the terms agreed to by the defendant and his lawyer and myself for the entry of the plea by the 
defendant to the charge in this case. 

PLEA ADJUDICATION 

Upon consideration of the record proper, evidence presented, answers of defendant, and statements of dl  4r 
lawyer for the defendant and the prosecutor, the undersigned finds: 

1. That there is a tactual basis for the entry of the plea. 
2. That the defendant is satisfied with his lawyer. 
3. That the defendant is competent to stand trial and that the plea is the informed choice of the defendant and) 
Is made freely, voluntarily and understandingly. 

The defendant's plea is hereby accepted by the Court and is ordered recorded. 

&cesium of 
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•022 

drip 

z e3eRs nm 	mg?   
MM. 

INFORMATION 
0.5. 15A444 

STATE OF NORTH CAROLINA 
In The Genera/ Court of Justice 

Superior Court Division 

( did CL/ 	County 

STATE VERSUS 

Pvivvdowzoki 

- 	Date: 

By: 
:slitTcpu:yUtiof 314.4.3rPozsi 

011PC tilDr 	/ 	•  
aiAL1116/#121 

5.9natwe al 

1 

.s_ 

1, the undersigned defendant, waive the finding and return into Court of a Bill of Indictment and agree that the 
case may be tried upon the above information. 

Dee 	• 

INTIF Kai 

0,00 Le_c(444.,e 

A00001421 
hr. 11413 

viateliOn of C S 

14- 100  

. Ai 	I 	11 . 	 6 	. 

LL_ 

0 

I, the undersigned prosecutor. upon Information and belief allege that on or about the date of offense shown and in 
the County Indicated above, the defendant unlawfully, willfully setSfelonlously did 1 k&n,trtkeirec,  ck cP 416,rxi_ ;  

Om  ID cvla COA/Vite4 €)1SYn •A1kilAi114.0 IYXACiCLZ 4(jutt-Atk 4tu a 1  Lo-e  

(04  
 ef 

a kt) I ciA (1,2-62,t-AI - . .u. ktlae 	k efyikts&cidg 
ucti:t .  aanki 611-ract)&46‘ 1  a.... tatplaruat w-ea.i.4 

.4, €6-UtA..0-„,_• 5 :. Wia.t.ALL)L. a. eAtclii- c i4_ or, 44,c ',vim/ 

(-)4,..i I au.ktrrY\ CA-kA IY\eu—t)" Stat-c,-1 4J Li7i.6 liki  

YAAM.Q.A.- LO-LA.A4- CAf• , .0-0) 4-1  LkSAA ‘Ikt- 	Lifid\c, ,',Ai  taNcgw- 0-&---')11.  tc,*- 	"ft' 1 	 l 
n 	,.. .....4.41.--011.....,_ .--,-:-.._ ib , __ ._ _ 	-,-- 	- ....._ 	_  , 

U./k 61A (- 
4 rrA -Nno 

CERTIFrED TRIF COPY TROM ORIGINAL 
Clet a1)54Speffor Caul Wake County 

WAIVER 
P61. 
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• 
FINAL DISPOSITION REPORT 

NAME ON FINGERPRINT CARD SUBMITTED TO SDI 
LAST 	 FIRST 	 MIDDLE 

A 0968 uG 

OS 

DATE OF SI ARREST NO. COCA) DATE ARRESTED OR 
RECEIVED 

2.  
OFFENSES CHARGED AT ARREST 

ttA 	i'posi 

icir/ is 42 40 1-0  IL) 	. 

CL. -Mr77' TT - .L.:: COPY Frpi, ORIGINAL 
CA cf 	 \Aalo County 

By: 

Date: 

// -1Y— 03 
CONTRIBUTOR OF FINOERPRINTS (INCLUDE 
COMPLETE NAME AND LOCATION OF AGENCY, 
TOGETHER WITH ORI NUMBER.) 

NC0'),,2013Y 
CITY .COUNTY BURtA ,JI.F iDENEIFICATiGN 

P. 0. BOX 550 
RALEIGH, N. C. 27602 

RIGHT FOUR FINGERS MEIN SIMULTANEOUSLY 
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Not Guitty 	  

PLEA: U Guilty  	 VERDICT: 
0 Not Guilty 	  
0 No Contest 

urffirnof mar • not umutut ratun or haring err MOO 
(130) dips. I oar to mamma 10 Or COOL of cowl Ifl Or county in 
frOlO1 tor Nord WM Or MOM Or the tdunt of Sofro* noise 
lOroion. The 01000r mid 'WON ww. Menby Ito dinotrufant to 
lartniteng 10 ororle Or errant rod any 4n1ortnalion 0 1:40100 
oboe wiroosbarts Vs rusweine  

RETURN OF SERVICE 
I Certify that this warrant was received and 

JUDGMENT: It is ordered that Defendant: 

/0.-Dc* JeMest  
Owe Peosnes ,FiL4A Oen Suned 	10o• Ortufron 

0 pay a fine of S 	 and costs. 
0 be imprisoned in jail of 	  County for 	  

assigned to North Carolina Department of Correction. With defendant's consent. sentence is quo-
pended for _ 	  on condition(s): that he: 

1. 0 pay a fine of $ 	 and costs. 

2. 0 surrender his operator's license to the Clerk of Superior Cowl and not operate • moor 
vehicle on the highways of North Carolina for 	 from this date. 

By arreaing the defendant and bringing 
PIM befOVIK  

Now c1 *Ode Mal 

ri This warrant WAS NOT 
serwal for the following reason. 

• 3. 0 pay the sum of $ 

: 

to the Clerk of Superior Cowl tor use and tense CO 

SteetTtrinettIMIttlegarki 

44, 

4.0 Not violate any laws of the State of North Carolina for 	_ 	 . i , . 
S. 0 Other 	  

1n. 

RETUR' LOWAG ROELIYE—Al 
Foertity that furls Warrant *es received ..  and 
Illerved as follows tift; 

01.100•111d I asso Saves 	DV* nerkerne0 bable cause is found as to any charge and this case is dismissed 
Probable cause is found and the defendant is bound over to Superior Cowl tor action by The game 
jury. 

U The defendayt. in open court, gives notice of appeal to Out 0 Districlfteurt. 	Superior Civil. 
n By arresting Cie defendant and bringing 

tielketINT' 
Ono 01 swsow, Cease 

, 

This warrant WAS NOT 
served for the following mason. 

141 1e •rbistrictCaiatJus  

WAIVER 
 

OF PROBABLE CAUSE HEARING  
The undersigned defendant, with the consent of his attorney, waives his right to a probable 1 

hearing, 	 , 	.. 

Dole 

ewes. a slaws eau* ; Stratum of Defendont 

- 
Celpwassea eafecy al Mew , Sonntoro of Attorney 

Omm 



OF NORTH CAROLINA 	 In the General Court of Justice 
th 110.  

11 WARRANT FOR ARREST i 

	OBTAINING PROPERTY 
BY FALSE PRETENSES 

(Oa— County District Court Division 
I- 
I To any officer with authority and jurisdiction to execute a warrant for angst for the offense charged 
I below: 

xtrz Myr • vcaircw a.s 

141100 
Deis0 ~me 

I. the undersigned, find that there is probable cause to believe that on or about the date of offense shown 
and in the county named above the defendant unlawfully, willfully and feloniously did and knowingly and 

k432, 
/MO Stalo al North Carolin‘a VS. 

designedly with the intent to cheat and defraud, obtain and attempt to obtain 1.4 

15&1 	:t.x4-4 .4-4A4 

from  be4tQO s 14e Leinatit.a.r -4404LCs.  

"0 WA-riot, by means of a false pretense which was calculated to deceive an did.deceive..Q. 74M-.  OfSlir 19224'l, 

.1 4 ?.a. • 

Dale 4:04 Borth 

.24  
t weave. 

The false pretense consisted of the followih 

,;77.4t, 	fri  :tug? 	likyo 	 eo-i lezot 

her "44.0 /71 

giiiMMILleimrs"  

or 
 

p•Portment. ProN4  
It 

11=122zitl c.d./4W 
un 

-7  

Court 
aewsott ehirk 

By: 

Date: 

44telf/fee-,  
in violation of the law referenced on this Warrant. 

You are directed to arrest the defendant and bring him without unnecessary delay before a ludicid 
official to answer the charges above. 

_ This warrant is issued upon information furnished under oath by the complainant or complainant* 
listed. oz---refo  

Dale 4.1ye/Y0  

OVA, CSC 	U mot on; 
0 Oorli OSvpenor 



• 
Defendant 

ROBERT JAMES DAY JUDGMENT AND COMMITMENT 

Attorney For Defendant 

J. DUNN 
Driver's License No. (OW) Only) 

ppointed EIRetained 

State (DWI Only) 

TIAPPb  
Attorney For State 

SUSAN EDWARDS 
r—IDef. Found =Def. Waived 
L_INot Indigent LiAttomey  

DIM 

fl  Offense 
Level Of Punishment (G.S. 20-179) 

X  The defendant 

El 
X ) 

Fire Reimbursement For Counsel Fee(s) And Total Amount Due 

a jor Col 

6 

File No. STATE OF NORTH CAROLINA 
WAKE 	 RALEIGH  
	 County 

94 C P S 4 3 3 6 

Seat Of Court 	In The General Court Of Justice 
NOTE: 
(This form is not to be used for multiple offenses unless they are consolidated for judgment.) 

STATE VERSUS  

1:1 District ci Superior Court Division 

Race 
WHITE  

Sex 
MALE 

DOB 

2/6/54 

Pre-FSA 
LJ Felony G.S. 15A-1301 

pled guilty to: D was found guilty by the Court of: El was found guilty by a jury of: 	pled no contest to: 

' File No(s) And Offense(s) 	 Date Of Offense 	G.S. No. 	Fel./M. Class Max. Term Presumptive 

FINANCIAL 	TRANACT ION 	CARD 	THEFT 	1 /20/94 	14 - 113_9 	FEL 	J 	three 	3) 	YRS. 

ONE 	( 1 ) 

I 	 , 	, 
The above offenses are consolidated for the purpose of judgment. 
The Court having considered evidence, arguments of counsel and statement of the defendant Orders that the defendant be imprisoned 

in the custody of the E N.C. Dept. of Correction 

fl Sheriff of 	 County 

The defendant shall be given credit for - 4 8 -  days spent in confinement prior to the date of tnis Judgment as a result of this charge. 

ri The sentence imposed above shall begin at the expiration of all sentences which the defendant is presently obligated to serve. 

ni The sentence imposed above shall begin at the expiration of the sentence imposed in the case referenced below: 
(NOTE: List the Case Number, Date, County And Court In Which Prior Sentence Imposed.) 

(check all that apply) 

El The defendant shall serve as a committed youthful offender 

	

	FiThe defendant should not obtain the benefit of release 
oursuant to G.S. Chapter 148, Article 3B. 	 pursuant to G.S. 148-49.15. 

ri The defendant shall pay the costs. OThe defendant shall pay a fine of $ 	  

fl
D

Immediate work release is recommended 	0 Work release is recommended. 	El Work release is not recommended. 
pursuant to G.S. 148-33.1. 
With the consent of the defendant, work release is ordered under the conditions set forth in the attached order (applies to 
misdemeanants only). 

The Court does not recommend that the defendant be required to pay restitution or reparation, as a condition of parole if parole 
is granted, or from his earnings if work release is granted. 

The Court recommends that the defendant be required to pay, as a condition of parole 1 parole is granted, cm from his earnings 
if work release is granted, the items and amounts  set out below, 

for a term of 
TWO (2) vEAPS 

Other Experraer4-$.-; 'F (",r4; 41#CP.7/eh9 ofb 	3 72 . 0 0  
temegrieved party) 

Dale: i lviici7-s-

3/ 

Costs 

$ _ 1  3 2 . 00 

Restituton 

Names and address(es) of aggrieved party (parties) to receive restitution (ARCCIfY .arn"fil'jfiT00.14 _....„...„, 	.1 , 	dF, 

By: 	AisoP 

AOC-CR-3O1, Rev. 3/87 	 Material opposite unmarked squares is to be disregarded as surplusage. 
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• l' Rev. 3/87' - - 

Es° I. abed 

I— 
The Court further recommends: 

1  FOR USE  WITH FAIR SENTENCING ACT FELONIES ONLY I  

The Court has considered the aggravating and mitigating factors in G.S. 15A-1340.4(a) and 	- 

1111 	makes no written findings because the prison term imposed dues not require such findings. 

x 	makes no written findings because the prison term imposed is pursuant to a plea arrangement as to sentence under Article 58 of 

G.S. Chapter 1SA. 

makes written findings set forth on the aftached Findings of Factors in Aggravation and Mitgation of Punishment (A0C-CR-303) 

. AWARD OF FEE TO COUNSEL FOR DEFENDANT I  
r 

x 	A hearing was held in open court in the presence Of the defendant at which time a fee, including expenses, was awarded the 
defendant's appointed counsel or assigned public defender. 

I 	ORDER OF COMMITMENT 	I  
It is ORDERED that the Clerk deliver three certified copies of this Judgment and Corn 	-lent to t e S 	rif 	r other qualified officer 
and that the officer cause the defendant to be delivered with these copies to the custody of t 	- aencyi 	ed on the reverse to 
serve the sentence Imposed or until he shall have complied with the conditIons of release 	endi 

,-... 

Date 	 Name Of Presiding Judge (Type Or Print) 	Signature Of Presid : 	uog 	1 
3 / 1 4 / 9 4 	HON. 	DEXTER 	BROOKS 	 ,  

	

I 	APPEAL 	ENTRIES 	I  

II 	The defendant gives notice of appeal from the judgment of the District Court to the Super ' 	Court. The current pretrial release 

order shall remain in effect. 	El except that: 

• The defendant gives notice of appeal from the judgment of the Superior Court to the Appellate Division. Appeal entries and 
any conditions of post conviction release are set forth on Form AOC-CR-350. 

Date 	 'Name Of Presiding Judge (Type Or Print) 	Signature Of Presiding Judge 

	

I 	ORDER 	OF 	COMMITMENT 	AFTER 	APPEAL 	I 	..• 	,::.•.. : ,, '.:,,L.'.  
Date Remanded To District Court 	Date Appeal Dismissed 	Date Withdrawal Of Appeal Filed Date Appellate Opinion Certified 

It is ORDERED that this Judgment be - executed. It is FURTHER ORDERED that the Sheriff arrest the defendant, if necessary, and 
recommit the defendant to the custody of the official named in this Judgment and furnish that official three certified copies of this 
Judgment and this Order as authority for the commitment and detention of the defendant. 

Date 	 Signature Of Clerk 

- -, • 	...•; -:\ 	• • 	• \\:: - " 	• 	- 	\-:::.\-' '''' .-. ' \:::-.:::\ -:,S..-::::. 	\-. -:;..z-r.\s- 	\\,-,...::: 
Deputy CSC 0 Assistant CSC uClerk Of Superior Court 

1 	CERTIFICATION 	I 	 .  
I certify that this Judgment and Commitment with the attachment marked below is a true and complete copy of the original which is 
on file in this case. 	fl Findings Of Factors In Aggravation And Mitigation Of Punishment (A0C-CR-3C3) 

Fi  Determination Of Sentencing Factors In DWI Cases (AOC-CR-311) 

IIII Appeal  Entries (A0C-CR-350) 

Date 	 Signature And Seal 

Date Certified Copies Delivered To Sheriff 
Deputy CSC 	• Assistant CSC 	liClerk Of Superior Court 

	

3 / 	4 / 9 4 t 	 1   

Material opposite unmarked squarer 

is to be disregarded as surphisage. 0 



1 1 

STATE OF NORTH CAROLINA 	10,File No. 
94 	C P S 	4 3 3 6 

WAKE 	 PALEIGH 
	 County   Seat Of Court 	In The General Court Of Justice 

NOTE: - 	EISuperior Court Division 
(This form is not to he used or multiple offenses unless They are consolidated for judgment.) 

STATE VERSUS  

Defendant 
POBFP T JAMES DAv 	JUDGMENT AND COMMITMENT 

Race 	Sex 	 DOB 	 Pre-FSA 
W H I T E 	MALE 	216/54 	. 	Felony 	 G.S. 15A-1301 

Attorney For State 	 r 	Def, Found r7Def. Waived Attorney For Defendant 

SUSAN 	EDWAPDS 	 Not Indigent LlAttomey 	J . 	DUNN 	
•ointed 	Retained 

11. 	
EE • • 	EI 

„...., DWI 	- Level Of Punishment (G.S. 20-179) 	 Driver's License No. (DWI Only) 	State (DWI Only) 
11 Offense 

The defendant 	x pled guilty to: 	1111 was found guilty by the Court of: Owes found guilty by a jury of: 0 pled no contest to: 

File No.(s) And Offense(s) 	 Date Of Offense 	G.S. No. 	Fel./M. Class Max. TermIPresumptive 

FINANCIAL 	TPANACT ION 	CAPD 	THEFT 	1 /20/94 	14-113.9 	EEL 	three 	3) 	YPS. 

ONE 	( 	1 	) 

I 	 . 
The above offenses are consolidated for the purpose of judgment. 
The Court having considered evidence, arguments of counsel and statement of the defendant Orders that the defendant be imprisoned 

for a term of 	 in the custody of the E N.C. Dept. of Correction 
TwO (2) vEAPS D Sheriff of County , 

The defendant shall be given credit for - 4 B -  days spent in confinement prior to the date of this Judgment as a result of this charge. 

0 The sentence imposed above shall begin at the expiration of all sentences which the defendant is presently obligated to serVe. .. 

III The sentence imposed above shall begin at the expiration of the sentence imposed in the case referenced below: 

(NOTE: List the Case Number, Date, County And Court In Which Prior Sentence Imposed.) 

(check all that apply) 

El The defendant shall serve as a Gomm 	d youthful offender 	• The defendant should not obtain the benefit of release 
pursuant to G.S. Chapter 148, ArtJ5J3B. 	 pursuant to G.S. 148-49.15. 

0 	The defendant shall pay the costs. 	 The defendant shall pay a fine of $ 	  

in 	Immediate work release is recommended 	0 Work release is recommended. 	. 	Work release is not recommended. 
' 	pursuant to G.S. 148-33.1. 

• 
With the consent of the defendant, work release is ordered under the conditions set forth in the attached order (applies to 
misciemeanarus only). 

• The Court does not recommend that the defendant be required to pay restitution or reparatiEin, as a condition of parole if parole 
is granted, or from his earnings if work release is granted. 	 - 	 - 	re •,-- 

le 	The Court recommends that the defendant be required to pay, as a conditi -of parole if parole is gi.:anted, or from his earnings 

if work release is granted, the items and amounts set out below. - 	--- 	
.,' 

. 	- 	 ..  

Fine 	 Costs 	 Restitution 	Reimbursement Fok—Ct.2.16b61:14e73 	. 1 73, 	ID\ FRd . 81!z 	Riunt Due 

$ 	 $ 	3  32 . 0 0 	$ 	 Other Expenses 	$ 	Clerk 0; 	,oD ., 	, 	_ 	/813  . 	. 	. 
Names and address(es) of aggrieved party (parties) to receive restitution (specify-amo;6 l' i," if more I 	, 	aggriev • . 'arty) 

	

By: 	,411/ALI 	, 
:a. --,...r. 	a ,7I y C 	of:Supeci.  Court 

, 

AOC-CR-301, Rev. 3187 Material opposite unmarked squares is to be disregarded as surplusage. 
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AOC-CR 3D1, Side Two 
Rev. 3/87 

Material opposite unmarked squares 
is to be disregarded as N urplusagc. 

;;Oi abed 

The Court further recommends: 

tt.." 

[FOR USE WITH FAIR SENTENCING ACT FELONIES ONLY  1 -•  

The Court has considered the aggravating and mitigating factors in G.S. 15A-13:4014(2)-end 	- 	7:-.. 
C — 	- 	 ...._ 

• 	makes no written findings because the prison term imposed does not require such findin--- = 
makes no written findings because the prison term imposed is pursuant.tck a 15ida arrangement ail° sentence under Article 58 of x 	 - 	 • 	.. 
G.S. Chapter 15A. ...! . 	- 	, . 	_.. 	, 	 ' 	AF 

1:1 	makes written findings set forth on the attached Findings of Factors in Aggavaiiim and Mitigatior(etOunishment (AOC-CR-303). 

1 AWARD OF FEE TO COUNSEL FOR DEFENDANT ,—  1 ',•ttt't: 
------,,,-. 

x 	A hearing was held in open court in the presence of the defendant at which time a fee, including expensr 	, was awarded the 
defendant's appointed counsel or assigned public defender. 

	

1 	ORDER OF COMMITMENT 	1  

It is ORDERED that the Clerk deliver three certified copies of this Judgment and Com 	'lent to t e S 	-ri 	.•r other qualified officer 
and that the officer cause the defendant to be delivered with these copies to the custody of 	- a ency 	.1 ed on the reverse to 
serve the sentence imposed or until he shall have complied with the conditions of releg e sendi 

‘..... 	
- 10 

Dare 	 Name Of Presiding Judge (Type Or Print) 	Signature Of Presidi ..r,. 1,  udg 

3 / 1  4 / 9 4 	HON. 	DEXTER 	BROOKS 	 to i  
I 	APPEAL 	ENTRIES 	1  

E The defendant gives notice of appeal from the judgment of the District Court to the Superio 	Court. The current pretrial release 
order shall remain in effect. 	0 except that: 

D The defendant gives notice of appeal from the judgment of the Superior Court to the Appellate Division. Appeal entries and 
any conditions of post conviction release are set forth on Form AOC-CR-350. 

Date 	 Name Of Presiding Judge (Type Or Print) 	Signature Of Presiding Judge 

e 
	COMMITMENT AFTER APPEAL 	1 

 l 	
O DismisFser 	

Date Withdrawal Of Appeal Filed Date Appellate Opinion Certified I Date Remanded To District Court 	Date Appeal 	
O  

It is ORDERED that this Judgment be executed. It is FURTHER ORDERED that the Sheriff arrest the defendant, if necessary, and 
recommit the defendant to the custody of the official named in this Judgment and furnish that official three certified copies of this 
Judgment and this Order as authority for the commitment and detention of the defendant. 

Date 	 Signature Of Clerk 

.Z.\\,-,„\:.-$,:: 	-::\,-,„;,:-...,.:,„„ 	' 	-,, 	\ 	. 	•:,' 	\::',.‘::......'0:::„-Z.::-  ..:-:',•::` 	
, 	-.: -. 	-, 

\\x-Y.IN-s>-. , s:' "-•'::::„.-\,‹ 	,.\ 	 .., ,,,,,,N,N,.....D Deputy CSC 	0 Assistant CSC 	ECterk Of Superior Court 
.. ..ft.>„,]:\..,.,•>.,....\:', ...:-..*. . , 	. "'... 	.','.:' 	,‘„..:::-.\:S.=::.:.-s>, 	„ , .  . „OW...-\'S''..:_  

1 	CERTIFICATION 	1  
I certify that this Judgment and Commitment with the attachment marked below is a true and complete copy of the original which is 
on file in this case. 

Findings Of Factors In Aggravation And Mitigation Of Punishment (AOC-CR-303) 

D Determination Of Sentencing Factors In DWI Cases (A0C-CR-311) 

1=1  Appeal Entries (AOC-CR-350) 

Date 	 Signature And Seal 

Date Certified COpieS Delivered To Sheriff 

3 / 1  4 / 9 fl Deputy CSC 0 Assistant CSC 	Clerk Of Superior Court 
4 
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• 
I -4  

STATE OF NORTH WROLINA File No. 
CVZS "C3  

In The General Court Of Justice 
District 1:1 Superior Court Division Co unty 

STATE VERSUS 
Name Of Defendant 

TRANSCRIPT OF PLEA 

G.S. 15A-1022 

following answers to the questions set out below: 

1. Are you able to hear and understand me? 

2. Do you understand that you have the right to remain silent and that any statement you make may 
be used against you? 

3. Are you now under the influence of alcohol, drugs, narcotics, medicines, pills, or any other intoxicants? 
(a) When was the last time you used or consumed any such substance? 

4. Have you discussed your case fully with your lawyer and are you satisfied with, 4 legal services? 

5. (a) Do you understand that you are pleading (guilty) (fte-earitest) to the felonies of 	 

""cA Na..r-C_L6S1- 	 C"-CAN_Ce'r■ C  

The defendant, having offered a plea of The defendant, having offered a plea of and being first duly sworn, makes the 

Answers 

A14  

UM 

*2-  
)t)/+  

. (b) Do you understand that you are pleading (guilty) (no contest) to the misdemeanors of 	 

Have the charges been explained to you by your lawyer, and do you understand the nature of the 
charges, and do you understand every element of each charge? 

Do you understand that upon your plea you could be imprisoned for a possible maximum sentence 
of ___...3 	years  Alk months (and that the mandaio minimum sentence is  /1//fF  years 
N 4.-.Months) (or you could be fined up to $ 	 or you could be both imprisoned and 

fined)? 

Do you understand that you have the right to plead not guilty and be tried by a jury and at such trial 
to be confronted with and to cross-examine the witnesses against you, and by this plea you give 
up these and your other constitutional rights relating to trial by jury? 

Do you understand that, if you are not a citizen of the United States of America, this plea may result 
in deportation, the exclusion from admission to this country, or the denial of naturalization under 
federal law? 

10. Do you now personally plea. (guilty (no contest)? 	 . 

11. (a) Of applicable) Are you in fact guilty? 
(b) (it applicable) Do you understand that upon your plea of no contest you will be treated as being 

guilty whether or not you admit your guilt? 	c-- 	- :v r  , Ics.,1 oklGticp,& 

2,11  1 2. Have you agreed to plead as a part of a plea arrangement?'. Bef J wanS,vi4r giVisWyou that the 
Courts have approved plea negotiating, and if there is such, 	yfasiv. ise e truthfully without 
fear of incurring my disapproval. 	 By: 

AOC-CR-300 
Rev. 7/91 
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LSO1. abed 

13. 	(if applicable) The prosecutor and your lawyer have informed the Cou rt that these are all the terms 	Answers 
and conditions of your plea. 	

• 
.. 	  

9\74-1 	:...••-, , A 	r-Ci 	lr‘?-1\-(-) 'L.-1H' e_t.i 	t 1--- 	dz=  L■ C._ i-2- 	',--1 -2; '3 —3  

( c.,„J-- 	( ,-,,,.A 	-cc--1  , 	; 	 -*- 	--a{-7  r..c-,,i,.-± 	-LA.,,  VI 	(re. Lc c,---c__ 

( 4 	-2- ...-6...Q i, 	,-- 	c i-No._•-t_ 	.F.,e,'\--k-1..: 1-..„(i-,  

(a) Is this correct as being your full plea arrangement? 
(b) Do you now personally accept this arrangement? 

*  

14. 	(Other than the plea arrangement between you and the prosecutor) has anyone made any promises 	kic  
or threatened you in any way to cause you to enter this plea against your wishes? 

15. 	Do you enter this plea of your own free will, fully understanding what you are doing? 

16. 	Do you have any questions about what has just been said to you or about anything else connected 
with your case? 	 /1A0  

I am 	It'o 	years of age and have completed the 	// 	grade of school. (List any additional education. if applicable.) 

di Ct--1) 

I have read or have heard all of these questions and understand them. The answers shown are the ones I gave in open 
court and they are true and accurate. Neither my lawyer nor anyone else has told me to give false answers in order to 
have the Court accept my plea in this case. The conditions of the plea as stated above, if an y , are accurate. 

SWORN AND SUBSCRIBED TO BEFORE ME 	
Date

3--(41--  

Date 
_ 19-- 	X 	

Signature 

1 	-0 	
dan A 

Signature Of Dep y 	r se 	 . 	Name Of Defendant (Type Or Print) 

	

CER 	FICATION 	BY 	LAWYER 	FOR 	DEFENDANT 	11:=:::::::.4::::::4:::.::::.:  Ai:-Miefz::::::::::::aakii:4 

As lawyer for the defendant named above, I hereby certify that the conditions stated above, if any, upon which the 
defendant's plea was entered are correct and they are agreed to by the defendant and myself upon which the 
defendant's plea was entered. I further certify that I have fully explained to the defendant the nature and elements of 
the charges to which he is pleading.  

Date •ature OtLawyer For L),ef.ndant 

q 	 1/204A-4..1,1.P, W  
CERTIFICATION BY PRDISECUTOR 	MaNsMill:Mi:::::::::::IgNagratag 

As prosecutor for this Prosecutorial District, I hereby certify that the conditions stated above, if any, are the terms 
agreed to by the defendant and his lawyer and myself for the entry of the plea by the defendant to the charge in this 
case.  

Date 
3— ) i--( ---1 k- 	

Signature Of 	sfictutor 
) (AO' 	1/1.k.///\1_■-■  

gi::M:',3:SREVEMungEl 	 PLEA ADJUDICATION  

Upon consideration of the record proper, evidence presented, answers of defendant, and stateme ts of the lawyer 
for the defendant and the prosecutor, the undersigned finds: 

1. That there is a factual basis for the entry of the plea. 
2. That the defendant is satisfied with his lawyer. 
3. That the defendant is competent to stand trial and that the plea is II -e in o 	- -d ch• ice of t - del ndant and is made 

freely, voluntarily and understandingly. 	 . 	 • IP4 
The defendant's plea is hereby accepted by the Court and is ordered re • •e•. 	III  i lir  

Date 	 Signature 01' P. kit. : 	/ 

. 	 _ 
Anc-CR-3oo ---=-1  
Re‘i7/91 • 

a. 



V//  	C.E. Haines, RPD 
Witness 

C 9  
Prosecu or 

The witnesses marked "X" were sworn by the undersigned Foreman of 
the Grand Jury and, after hearing testimony, this bill was found 
to be:40y4e41401V 

rr  V A TRUE BILL by twelve or more grand jurors, and I the 

STATE OF NORTH CAROLINA 
COUNTY OF WAKE 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 
94 CRS 4336 

STATE OF NORTH CAROLINA 

v. 	 INDICTMENT - FINANCIAL TRANSACTION 
CARD THEFT 

ROBERT JAMES DAY 

The jurors for the State upon their oatn present that on or 
about the 20th day of January, 1994 in Wake County the defendant 
named above unlawfully, willfully and feloniously did withhold a 
financial transaction card from the control and possession of H. 
Frank Grainger, the cardholder, the person named on the face of 
the card and to whom the card #103086036366001 had been issued by 
Texaco Oil Company, without the permission of said cardholder and 
for a dishonest purpose. This act was done in violation of G.S. 
14-113.9(a)(1). 

undersigned Foreman of the Grand Jury, attest the concurrence of 
twelve or more grand jurors in this Bill of Indictment. 

NOT A TRUE BILL. 

IrLI,11-,)1/  /9c/ 	 •  / 	
-• 

CERT1FIEDG1FRalleCIOVCRMAL  

Clerk of )W1- or Cour VVake County 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 June 13, 2000 

00C167783 	The State of Nevada vs Gregory S Hermanski 

June 13, 2000 	9:00 AM 	Initial Arraignment 	INITIAL 
ARRAIGNMENT 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: 	Hermanski, Gregory S Defendant 

Moreo, Thomas J. 	Attorney 
Public Defender 	Attorney 
RoundtTee, Stacey 	Attorney 

JOURNAL ENTRIES 

- Ms. Roundtree advised there were two incompetent reports and submitted the second report from 
Dr. Paglini. Pursuant to NRS 178.425, COURT ORDERED, defendant REMANDED to the custody of 
the Administrator of the Mental Hygiene and Mental Retardation Division for the Department of 
Human Resources for detention and treatment at a secure facility operated by the Mental Hygiene 
and Mental Retardation Division. 
L.C. 

PRINT DATE: 08/12/2011 	 Page 1 of 56 Minutes Date: 	June 13, 2000 



HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 October 04, 2000 

00C167783 	The State of Nevada vs Gregory S Herrnanski 

October 04, 2000 	9:00 AM 	Status Check 	 COURT 
ADMINISTRATION 
S REQUEST FOR 
STATUS CHECK 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

PARTIES 
PRESENT: 	Campbell, Cara L. 	Attorney 

Khamsi, Bita 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- FINDINGS (OF COMPETENCY) AND ORDER TO TRANSPORT SIGNED AND FILED IN OPEN 
COURT. Court noted it received the reports. COURT ORDERED, matter CONTINUED for 
defendant to be present. 
L.C. 

PRINT DATE: 08/12/2011 Page 2 of 56 	Minutes Date: 	June 13, 2000 



00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES October 25, 2000 

00C167783 The State of Nevada vs Gregory S Hermanski 

October 25, 2000 	9:00 AM 	Status Check 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURT 
ADMINISTRATION 
S' REQUEST FOR 
STATUS CHECK 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

COURTROOM: 

PARTIES 
PRESENT: Public Defender 

Roundtree, Stacey 
Villegas, Victoria A. 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, matter CONTINUED for deft's presence. Court instructed counsel to call Lakes 
Crossing. 
L.C. 
COURT'S ADMINISTRATION'S REQUEST FOR STATUS CHECK 

PRINT DATE: 08/12/2011 Page 3 of 56 	Minutes Date: 	June 13, 2000 



HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 November 08, 2000 

00C167783 	The State of Nevada vs Gregory S Hermanski 

November 08, 2000 9:00 AM 	Status Check 	 COURT 
ADMINISTRATION 
S' REQUEST FOR 
STATUS CHECK 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

PARTIES 
PRESENT: 	Campbell, Cara L. 	Attorney 

DeJulio, Douglas P. 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Deft not transported; therefore, COURT ORDERED, matter CONTINUED. 
L.C. 
COURT ADMINSTRATION'S REQUEST FOR STATUS CHECK 

PRINT DATE: 08/12/2011 Page 4 of 56 	Minutes Date: 	June 13, 2000 



HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 November 14, 2000 

00C167783 	The State of Nevada vs Gregory S Hermanski 

November 14, 2000 9:00 AM 	Status Check 	 COURT 
ADMINISTRATION 
S' REQUEST FOR 
STATUS CHECK 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: 	Campbell, Cara L. 	Attorney 

DeJulio, Douglas P. 	Attorney 
Hermanski, Gregory S Defendant 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Court noted defendant competent. COURT ORDERED, matter REMANDED TO JUSTICE COURT 
to start over with a Preliminary Hearing on charges. 
CUSTODY 
11/20/00 8:00 AM REMANDED TO JUSTICE COURT, DEPT. 1 

PRINT DATE: 08/12/2011 Page 5 of 56 	Minutes Date: 	June 13, 2000 



00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

, Felony/Gross Misdemeanor 	COURT MINUTES December 11, 2000 

00C167783  The State of Nevada vs Gregory S Hermanski 

COURTROOM: 

December 11, 2000 	9:00 AM 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

Initial Arraignment INITIAL 
ARRAIGNMENT 
Relief Clerk: GREER 
JENNISON 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hard castle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Moreo, Thomas J. 
Public Defender 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFENDANT DAY ARRAIGNED, PLED NOT GUILTY and INVOKED THE 60-DAY RULE. 
COURT ORDERED, matter set for trial. 
CUSTODY 
2/21/01 9:00 AM CALENDAR CALL - DEPT. IV 
2/26/01 10:30 AM JURY TRIAL - DEPT. IV 

Page 6 of 56 	Minutes Date: 	June 13, 2000 PRINT DATE: 08/12/2011 



February 21, 2001 	9:00 AM Calendar Call 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES February 21, 2001 

00C167783 The State of Nevada vs Gregory S Hermanski 

CALENDAR CALL 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Campbell, Cara L. 

Hermanski, Gregory S 
Khamsi, Bita 
Public Defender 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- AMENDED INFORMATION, MOTION TO AMEND INFORMATION FILED IN OPEN COURT. 
ORDER TO AMEND INFORMATION SIGNED AND FILED IN OPEN COURT. Ms. Khamsi stated 
Ms. Dickson informed her she is ready to proceed to trial; she requested a start date of next Tuesday 
or later. Ms. Campbell stated this is Mr. Fattig's case; trial should take two days with four to six 
witnesses. COURT ORDERED, matter CONTINUED for trial order. 
CUSTODY 
02-23-01 9:00 A.M. STATUS CHECK: FINAL TRIAL ORDER 

Page 7 of 56 	Minutes Date: 	June 13, 2000 PRINT DATE: 08/12/2011 



HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 February 23, 2001 	 . 

00C167783 	The State of Nevada vs Gregory S Hermanski  

February 23, 2001 	9:00 AM 	Status Check 	 STATUS CHECK: 
FINAL TRIAL 
ORDER Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: 	DeJulio, Douglas P. 	Attorney 

Hehn, William A. 	Attorney 
Hermanski, Gregory S Defendant 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- State announced ready for trial. Due to Court's schedule (murder trial), COURT ORDERED, trial 
date VACATED and RESET. 
CUSTODY 
02-28-01 9:00 A.M. CALENDAR CALL 
03-12-01 10:30 A.M. TRIAL BY JURY 

PRINT DATE: 08/12/2011 Page 8 of 56 	Minutes Date: 	June 13, 2000 



00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES February 28, 2001 

00C167783 	The State of Nevada vs Gregory S Hermanski 

February 28, 2001 	9:00 AM 	Calendar Call 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

CALENDAR CALL 
Court Clerk: 
DOROTHY KELLY 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

COURTROOM: 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Villegas, Victoria A. 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- Both sides announced ready for a one-and-one-half day trial. COURT ORDERED, Trial Date 
Stands, Deft's Motion to Dismiss Information to be heard before trial. 
CUSTODY 
03-12-01 10:30 A.M. TRIAL BY JURY...DEFT'S MOTION TO DISMISS INFORMATION 

PRINT DATE: 08/12/2011 Page 9 of 56 	Minutes Date: 	June 13, 2000 



HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES March 12, 2001 

00C167783 The State of Nevada vs Gregory S Hermanski 

9:00 AM March 12, 2001 All Pending Motions ALL PENDING 
MOTIONS FOR 
3/12/01 Relief Clerk: 
BILLIE JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Hehn, William A. 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION TO DISMISS INFORMATION. ..JURY TRIAL 
Court noted there was no legal basis to dismiss Information. A Supplemental Motion submitted to 
the Court. COURT ORDERED, Motion to Dismiss for Failure to Preserve Evidence is DENIED. 
Upon Court's inquiry, Ms. Dickson advised there were negotiations pending the outcome of this 
Motion. Mr. Hehn advised there was a Guilty Plea Agreement and a Second Amended Information 
in the file. Ms. Dickson requested matter trail to talk with defendant. COURT ORDERED, matter to 
TRAIL. RECALLED. Ms. Dickson requested additional time for defendant to make a decision. 
COURT ORDERED, matter to TRAIL until 1:30 PM today. 
RECALLED. Ms. Dickson advised defendant not arraigned on the Amended Information which 
included the habitual status. Also, there was a question as to the Amended Information indicating in 
Count II as Burglary while in Possession of a Firearm in the summary even though it was a knife. 
PRINT DATE: 08/12/2011 	 Page 10 of 56 	Minutes Date: 	June 13, 2000 



00C167783 

COURT ORDERED, the Amended Information AMENDED BY INTERLINEATION to indicate in the 
summary BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). Arguments 
regarding defendant taking stand and what prior convictions will be used. COURT ORDERED, this 
Motion and the Supplemental Motion DENIED as there is no legal basis and the Certified JOC of 1984 
can be used and others if certified and the State is prepared to present evidence. Ms. Dickson 
objected. COURT ORDERED, Trial CONTINUED to next day. 
CUSTODY 
3/13/01 10:30 AM JURY TRIAL 

Minutes Date: 	June 13, 2000 PRINT DATE: 08/12/2011 	 Page 11 of 56 



HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 March 13, 2001 

00C167783 	The State of  Nevada  vs Gregory  S  Hermanski  

March 13, 2001 	10:30 AM 	Jury Trial 	 TRIAL BY JURY 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Hardcastle, Kathy 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Fattig, John T 	Attorney 
Hermanski, Gregory S Defendant 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- At 11:09 AM, the Jury Panel, counsel and defendant present. At 11:09 AM, Mr. Fattig made his 
introduction. At 11:10 AM, Ms. Dickson made her introduction. Voir dire oath given at 2:14 PM. 
Alternate sworn to try the case at 2:16 PM. The Clerk read the Amended Information to the Jury at 
2:20 PM. Opening statements by Mr. Fattig. Opening statements by Ms. Dickson. Witnesses sworn 
and and testified. Exhibits (see Worksheets). COURT ORDERED, EVENING RECESS. OUTSIDE 
THE PRESENCE OF THE JURY, the Court advised defendant of his right to testify on his own behalf. 
Defendant stated he understood. Colloquy regarding remaining witnesses and additional certified 
copies of convictions. At 5:10 PM, Court recessed for the evening. 
CUSTODY 

PRINT DATE: 08/12/2011 	 Page 12 of 56 	Minutes Date: 	June 13, 2000 



HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 March 14, 2001 

00C167783 	The State of Nevada vs Gregory S Hermanski 

March 14, 2001 	10:30 AM 	Jury Trial 	 TRIAL BY JURY 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Hardcastle, Kathy 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Fattig, John T 	Attorney 
Hermanski, Gregory S Defendant 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Jury Instructions settled in Open Court. Counsel stipulated to the presence of the Jury at 10:40 AM. 
Witnesses sworn and testified. (See Worksheets.) Exhibits (see Worksheets). At 11:54 AM, the State 
rests. COURT ORDERED, NOON RECESS. At 1:32 PM, counsel stipulated to the presence of the 
Jury. Testimony continues. At 2:13 PM, defense rests. The Court instructed the Jury on the laws 
which applied to the case. Closing arguments by Mr. Fattig at 2:27 PM. Closing arguments by Ms. 
Dickson at 3:16 PM. Rebuttal argument by Mr. Fattig at 3:38 PM. Bailiff sworn to take charge of the 
Jury at 3:49 PM. Bailiff sworn to take charge of the Alternate at 3:49 PM. OUTSIDE THE PRESENCE 
OF THE JURY, Ms. Dickson objected to the hearsay statements by the trucker as inadmissible 
hearsay, detective failed to look for defendant's shirt, and offer to truck driver of $100.00 to take 
defendant to New Orleans. Court stated its findings. COURT ORDERED, objection OVERRULED. 
COURT ORDERED, EVENING RECESS. 
CUSTODY 
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Jury Trial 10:30 AM March 15, 2001 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES March 15, 2001 

00C167783 The State of Nevada vs Gregory S Hermanski 

TRIAL BY JURY 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
LIZ GARCIA Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Fattig, John T 
Hermanski, Gregory S 
Public Defender 

Attorney 
Attorney 
Defendant 
Attorney 

JOURNAL ENTRIES 

- At the hour of 2:08 PM, the Jury returned with a verdict finding Defendant Day GUILTY OF 
COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON (F) AND COUNT II- BURGLARY 
WHILE IN POSSESSION OF A DEADLY WEAPON (F). The Court thanked and excused the Jurors. 
The State will file for habitual offender treatment. COURT ORDERED, matter referred to P&P for a 
PSI and SET for Sentencing. 
CUSTODY 
5/2/01 9:00 AM SENTENCING 
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March 26, 2001 9:00 AM Motion to Amend 
Information 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES March 26, 2001 

00C167783 The State of Nevada vs Gregory S Hermanski 

STATE'S MOTION 
TO AMEND 
INFORMATION 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Villegas, Victoria A. 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, State's Motion to Amend Information is GRANTED. Ms. Dickson objected. 
ORDER TO AMEND INFORMATION AND SECOND AMENDED INFORMATION SIGNED AND 
FILED IN OPEN COURT. 
CUSTODY 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES May 02, 2001 
m 

00C167783 	The State of Nevada vs Gregory S Hermanski 

May 02, 2001 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

9:00 AM 	Sentencing 	 SENTENCING 
Court Clerk: 
DOROTHY KELLY 
Relief Clerk: KEITH 
REED/kar 
Reporter/Recorder: 
TINA SMITH Heard 
By: Hardcastle, Kathy 

COURTROOM: 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Fattig, John T 	Attorney 
Hermanski, Gregory S Defendant 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Joy Mundy-Neal of Parole and Probation present. Court noted the Defendant refused to be 
interviewed for the Pre-Sentence Investigation Report (PSI). Ms. Dickson stated P & P requested the 
Deft. not make a statement due to his contention he is not guilty of the charges. DEFENDANT DAY 
ADJUDGED GUILTY of of COUNT I, ROBBERY WITH USE OF A DEADLY WEAPON (F) and 
COUNT II, BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). COURT 
ORDERED, matter CONTINUED to review a certified copy of the Judgment of Conviction. 
CUSTODY 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

,  Felony/Gross Misdemeanor 	COURT MINUTES 	 May 09, 2001  

00C167783 	The State of Nevada vs Gregory S Hermanski 

May 09, 2001 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

9:00 AM 	Sentencing 	 SENTENCING 
Relief Clerk: BILLIE 
JO CRAIG 
Reporter/Recorder: 
TINA SMITH Heard 
By: Kathy Hardcastle 

COURTROOM: 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Fattig, John T 	Attorney 
Hermanski, Gregory S Defendant 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Brenda Lewis of the Dept. of P & P present. Ms. Dickson inquired if the Court received the 
Supplemental PSI. Arguments by counsel regarding habitual treatment. COURT ADJUDGED 
DEFENDANT DAY GUILTY OF COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON (F) 
AND CT. II- BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). Parties argued 
and submitted. Exhibits (see worksheet). COURT ORDERED, in addition to the $25.00 
Administrative Assessment Fee and $250.00 DNA Analysis Fee and defendant to submit to a blood 
and/or saliva test to determine genetic markers or secretor status, Defendant ADJUDGED an 
HABITUAL OFFENDER. Defendant SENTENCED to a MAXIMUM of THREE HUNDRED (300) 
MONTHS and a MINIMUM of ONE HUNDRED TWENTY (120) MONTHS in the Nevada 
Department of Prisons, with THREE HUNDRED EIGHT-TWO (382) DAYS Credit For Time Served. 
RECALLED LATER. Mr. Fattig request defendant be sentenced in CT. II. The Court advised when a 
defendant is adjudged an habitual offender, sentence applies to both counts. 
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9:00 AM 	Request of Court 

COURTROOM: 

February 06, 2002 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

AT THE REQUEST 
OF THE COURT 
CLARIFICATN 
SENTENCE/SUPRE 
ME CT VR 2/7 Court 
Clerk: Dorothy Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 February 06, 2002 _ 	_ 

00C167783 	The State of Nevada vs Gregory S Hermanski 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Noxon, Arthur G. 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Ms. Dickson stated the Deft. has not been transported. She further stated there is a motion for 
reconsideration in the Supreme Court. Court stated it has a remittitur. COURT ORDERED, matter 
CONTINUED; a Writ has to be prepared to have Deft. transported. 
NDC 
AT REQUEST OF COURT: CLARIFICATION OF SENTENCE PER SUPREME COURT ORDER 
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June 26, 2002 9:00 AM 	Request 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 June 26, 2002 

00C167783  	The State of Nevada vs Gregory S Hermanski 

DEFT'S REQUEST 
RESENTENCING 
PURSUANT TO 
ORDER OF 
SUPREME COURT 
/14 Court Clerk: 
Dorothy Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Noxon, Arthur G. 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Court stated an Order to Transport Deft. has to be prepared. State advised it will prepare the Order. 
COURT ORDERED, matter CONTINUED. 
NDC 
DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME COURT ORDER 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 
C  

July 25, 2002 

00C167783  The  State of Nevada vs Gregory S Hermanski 

9:00 AM July 25, 2002 All Pending Motions ALL PENDING 
MOTIONS 07-25-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Debra Van Blaricom 
Heard By: Kathy 
Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Schubert, David 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABITUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER 
Ms. Dickson stated this was remanded from the Supreme Court for sentencing. She further stated she 
obtained information that records are not Mr. Day's records; fingerprints attached to a document do 
not match the Deft.'s. She requested the sentencing be vacated. State requested time to respond. 
COURT ORDERED, matter CONTINUED. Court advised Ms. Dickson the Deft. does not have to be 
present for the next Court date. Ms. Dickson responded the Deft. wants to be present. Court directed 
the State to prepare an Order to Transport Deft. to all proceedings. 
NDC 
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00C167783 

08-14-02 9:00 A.M. (MOTIONS AND REQUEST AS REFLECTED ABOVE) 
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Felony/Gross Misdemeanor 	_COURT MINUTES _  Au_gust  14, 2002 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

00C167783 The State of Nevada vs Gregory S Hermanski 

9:00 AM August 14, 2002 All Pending Motions ALL PENDING 
MOTIONS 08-14-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Public Defender 
Schubert, David 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABITUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST FOR TRANSCRIPT OF 
VOIR DIRE 
Mr. Schubert requested a continuance as Deputy District Attorney, Scott Mitchell, is on vacation; 
COURT, SO ORDERED. 
NDC 
08-28-02 9:00 A.M. MOTIONS AND REQUESTS AS REFLECTED ABOVE 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felon /Gross Misdemeanor 	COURT MINUTES August 28, 2002 

00C167783 The State of Nevada vs Gregory S Hermanski 

9:00 AM August 28, 2002 All Pending Motions ALL PENDING 
MOTIONS 8-28-02 
Relief Clerk: Alan 
Castle 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Lieberman, Gary H. 
Public Defender 
Schubert, David 

Attorney 
Defendant 
Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS A 
HABITUAL CRIMINAL...DEFT'S MOTION FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST OF VOIR DIRE 
Deft's motion to dismiss Count pursuant to habitual criminal statute, NRS 207.010 FILED IN OPEN 
COURT. Following colloquy regarding Deft's correct identity, COURT ORDERED, ALL MATTERS 
CONTINUED. FURTHER ORDERED, Deft. does not need remain here and is to be sent back to NDC. 
10/2/02 9:00 AM DEFT'S MOTION FOR NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE 
AS A HABITUAL CRIMINAL...DEFT'S MOTION FOR RE-SENTENCING PURSUANT TO 
SUPREME COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST OF VOIR 
DIRE...DEFT'S MOTION TO DISMISS COUNT PURSUANT TO HABITUAL CRIMINAL STATUTE, 
NRS 207.010 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES September 09, 2002 

00C167783 The State of Nevada vs Gregory S Hermariski 

September 09, 2002 9:00 AM 	Motion 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DEFT'S MTN FOR A 
NEW TRIAL/21 
Relief Clerk: Denise 
Husted 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

COURTROOM: 

PARTIES 
PRESENT: Bauer, Elizabeth B. 

Dickson, Dianne 
Public Defender 

Attorney 
Attorney 
Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, motion CONTINUED. 
NDC 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 October 02, 2002 

00C167783   The State of Nevada vs Gregory S Hermanski 

October 02, 2002 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

9:00 AM 	All Pending Motions 	ALL PENDING 
MOTIONS 10-02-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

COURTROOM: 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Mitchell, Scott S. 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABITUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER.. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST FOR TRANSCRIPT OF 
VOIR DIRE...DEFT'S MOTION TO DISMISS COUNT PURSUANT TO HABITUAL CRIMINAL 
STATUTE, NRS 207.010...DEFTS MOTION FOR A NEW TRIAL 
State's Opposition to Defendant's Motion to Vacate Sentence as an Habitual Criminal and State's 
Opposition to Defendant's Motion for New Trial FILED IN OPEN COURT. COURT ORDERED, 
Judgment of Conviction to be AMENDED BY INTERLINEATION to reflect Deft. found guilty 
pursuant to Jury Verdict. Ms. Dickson stated she has new evidence whereby the Deft. happened 
upon Mr. Beck who submitted an affidavit stating he was working with the Deft. on the day in 
question. Mr. Mitchell stated that as to the Motion to Vacate Sentence as an Habitual Criminal, he 
concurs with the motion; the State wants to resentence Deft., since he was not the person he was 
sentenced under. He further stated the Deft. admitted he is not Robert James Day; he is Gregory 
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00C167783 

Scott Hermanski and from running an FBI identity, he is a twelve-time convicted felon and has an 
outstanding warrant from North Carolina and felony convictions from Florida and a Federal 
conviction. Mr. Mitchell further stated that Robert Day is someone the Deft. met, and because the 
Deft. pulled identity fraud in Court, the State will file new charges for perjury and identity fraud. 
Mr. Mitchell requested a new sentencing date be set and requested time to obtain ID materials from 
the other jurisdictions; the Deft. has convictions from 1969. Court stated it will leave everything as is 
and ORDERED, matter CONTINUED sixty (60) days. Court instructed the State to obtain 
information and when it is responded to the Court will decide what to do. Mr. Mitchell stated he 
wants a new Pre-Sentence Report and wants to have the Deft. at the jail. Ms. Dickson stated the Deft. 
does not want to talk to the Division of Parole and Probation; the State had Deft's fingerprints from 
day one. 
NDC 
12-04-02 9:00 A.M. MOTIONS AS REFLECTED ABOVE 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES December 04, 2002 

00C167783 The State of Nevada vs Gregory S Hermanski 

COURTROOM: 

December 04, 2002 	9:00 AM 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

All Pending Motions ALL PENDING 
MOTIONS 12-04-02 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Mitchell, Scott S. 
Public Defender 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION FOR A NEW TRIAL...DEFT'S MOTION TO VACATE SENTENCE AS AN 
HABITUAL CRIMINAL...DEFT'S REQUEST FOR RE-SENTENCING PURSUANT TO SUPREME 
COURT ORDER. .AT THE REQUEST OF THE COURT: ADDRESS REQUEST FOR TRANSCRIPT OF 
VOIR DIRE...DEFT'S MOTION TO DISMISS COUNT PURSUANT TO HABITUAL CRIMINAL 
STATUTE, NRS 207.010...DEFTS MOTION FOR A NEW TRIAL 
Objection FILED IN OPEN COURT. Ms. Dickson stated the Deft. wants to file a motion objecting to 
the proceedings. As to the Motion to Vacate Sentence, Mr. Mitchell stated all parties are in agreement 
Deft. is Gregory Hermanski; he was sentenced as Robert Day; sentencing should be vacated, a new 
sentencing date set and a new Pre-Sentence Report prepared. He further stated the Deft. has a record 
that requires this Court to sentence him as a violent habitual criminal; he has two bank robbery 
certifications and one is on the way. Mr. Mitchell stated the State is prepared to say the Deft. has 
eleven (11) felony convictions; he requested the prior opposition be withdrawn as the State has 
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00C167783 

verified Mr. Hermanski is not Robert James Day. Court noted the Deft. lied to the Court. Ms. Dickson 
stated there has been another motion filed by the Deft. Court stated it does not recognize motions 
filed by the Defendant; they are to be presented to his attorney. Ms. Dickson stated the Motion for a 
New Trial was based on confirmation the Deft. had a parole violation at the time he ran from police; 
she requested the copy of documentation and the Birth Certificate be made part of the 
record.. ..(Defendant's Exhibits A and B). Court stated the Deft. could have made that known to 
counsel; it is not new evidence. Ms. Dickson stated a witness, Mr. Beck, was located in prison. 
COURT ORDERED, Deft's Motion for New Trial is DENIED. As to Habitual Criminal Charges, Ms. 
Dickson stated that is a jury question. Court stated the Deft. has misrepresented who he is; his name 
is Gregory Scott Hermanski. Mr. Mitchell stated the Deft's FBI number is 888420G. COURT 
ORDERED, matter REFERRED to the Division of Parole and Probation for a new Pre-Sentence Report 
and set for sentencing. COURT FURTHER ORDERED, Deft's Motion to Vacate Sentence as an 
Habitual Criminal is GRANTED; Deft's Request for Re-Sentencing Pursuant to Supreme Court Order 
is MOOT; At the Request of Court: Address Request for Transcript of Voir Dire is OFF CALENDAR; 
Deft's Motion to Dismiss Count Pursuant to Habitual Criminal Statute NRS 207.010 is MOOT. Due to 
Defendant's outburst in Court, Court stated it will hear the motion set for December 16th, without 
him; Defendant IS NOT TO BE PRESENT IN COURT ON December 16TH. 
NDC 
12-16-02 9:00 A.M. DEFT'S PRO PER MOTION TO DISMISS COUNSEL/APPOINT COUNSEL 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 December 16, 2002 

00C167783 	The State of Nevada vs Gregory S Hermanski 

7 

December 16, 2002 9:00 AM 	Motion to Dismiss DEFT'S PRO PER 
MTN TO DISMISS 
CNSL/APPOINT 
CNSL/25 Relief 
Clerk: Denise Husted 
Reporter/Recorder: 
Tina Smith Heard 
By: Kathy Hard castle 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Hart, Marty 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Ms. Dickson advised the Court that the Defendant no longer wants her to represent him due to 
confusion regarding factual allegations of the Defendant's identity. COURT ORDERED, independent 
counsel is appointed to review the ineffective assistance of counsel claim; matter set for confirmation 
of counsel. 
NDC 
CLERK'S NOTE: Dept. IV Judicial Executive Assistant to notify appropriate counsel of Court date. 
12/23/02 9:00 AM CONFIRMATION OF COUNSEL 
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,  Felony/Gross Misdemeanor _ COURT MINUTES 	 December 23,2002 

00C167783 	The State of Nevada vs Gregory S Hermanski 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

December 23, 2002 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

9:00 AM 	Motion for Confirmation of CONFIRMATION 
Counsel 	 OF 

COUNSEL/WOMME 
R Relief Clerk: 
Denise Husted 
Reporter/Recorder: 
Tina Smith Heard 
By: Hardcastle, Kathy 

COURTROOM: 

PARTIES 
PRESENT: 	Bauer, Elizabeth B. 	Attorney 

Dickson, Dianne 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Ms. Dickson stated this matter is not at the post conviction stage yet, however there is a 
disagreement regarding factual allegations. Court directed Mr. Wommer to review the file prior to 
sentencing and matter CONTINUED to that date. Ms. Dickson stated she will give the file to Mr. 
Wommer. 
NDC 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 January 22, 2003  

00C1.67783 	The State of Nevada vs Gregory S Hermanski 

January 22, 2003 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

9:00 AM 	All Pending Motions 	ALL PENDING 
MOTIONS 01-22-03 
Court Clerk: Dorothy 
Kelly Heard By: 
Kathy Hardcastle 

COURTROOM: 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Hart, Marty 	Attorney 
Wommer, Paul E. 	Attorney 

JOURNAL ENTRIES 

- CONFIRMATION OF COUNSEL (WOMMER)...SENTENCING 
Carolyn Butts present for the Division of Parole and Probation (P&P). Ms. Dickson stated P&P is 
requesting a 30-day continuance; COURT, SO ORDERED. Court noted Mr. Wommer previously 
confirmed as counsel. 
NDC 
02-26-03 9:00 A.M. SENTENCING 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 February 26, 2003 

00C167783 The State of Nevada vs Gregory S Hermanski  

February 26, 2003 	9:00 AM 	Sentencing 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

SENTENCING 
Court Clerk: Carole 
D'Aloia 
Reporter/Recorder: 
Carrie Hansen Heard 
By: Hardcastle, Kathy 

COURTROOM: 

PARTIES 
PRESENT: 	Helm, William A. 	Attorney 

Hermanski, Gregory S Defendant 
Wommer, Paul E. 	Attorney 

JOURNAL ENTRIES 

- Officer C. Butts of the Division of Parole and Probation (P&P) present. Mr. Wommer advised 
Defendant was not transported and matter will need to be continued. Mr. Wommer further advised 
that Court appointed him since Ms. Dickson had a conflict and Mr. Wommer CONFIRMED as 
counsel. COURT ORDERED, matter CONTINUED and instructed the State to prepare an Order to 
Transport. 
CUSTODY (COC) 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 March 26, 2003 

COURTROOM: 

00C167783 

March 26, 2003 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

The  State of Nevada vs Gregory S Hermanski 

9:00 AM 	Sentencing SENTENCING 
Court Clerk: Dorothy 
Kelly Heard By: 
Hardcastle, Kathy 

PARTIES 
PRESENT: 	Hart, Marty 	Attorney 

Wommer, Paul E. 	Attorney 

JOURNAL ENTRIES 

- Carolyn Butts present for the Division of Parole and Probation. Mr. Wommer stated he substituted 
in as counsel for the Deft; he and the Deft. have been in contact. He further stated he has been in trial 
and has not been able to see the Deft. in the High Desert yet; the Deft. was not transported today. 
COURT ORDERED, matter CONTINUED; State to prepare an Order to Transport. 
NDC 
SENTENCING 
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Sentencing 9:00 AM April 30, 2003 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felon /Gross Misdemeanor 	COURT MINUTES Anril 30, 2003 

00C167783 The State of Nevada vs Gregory S Hermanski 

SENTENCING 
Court Clerk: Dorothy 
Kelly 
Reporter/Recorder: 
Carrie Hansen Heard 
By: Kathy Hardcastle 

PARTIES 
PRESENT: Dickson, Dianne 

Hermanski, Gregory S 
Mitchell, Scott S. 
Wommer, Paul E. 

Attorney 
Defendant 
Attorney 
Attorney 

JOURNAL ENTRIES 

- William Lizura present for the Division of Parole and Probation (P&P). DEFT. HERMANSKI 
ADJUDGED GUILTY OF CT. I ROBBERY WITH USE OF A DEADLY WEAPON (F) AND CT. II-
BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F). Court heard argument as to 
Deft's Habitual Criminal status. Mr. Mitchell noted Defendant's prior felonies and stated that under 
the law, the maximum penalty has to be imposed; it is not discretionary. Mr. Wommer stated he 
substituted in as counsel for sentencing; Ms. Dickson represented the Deft. previously. Mr. Wommer 
read Defendant's statement in Court. Court directed Mr. Wommer to put the matters contained in 
Deft's statement in a motion. Mr. Mitchell provided Court with certified copies of Deft's Judgment of 
Convictions along with other paperwork reflecting Deft's past convictions. DEFT. HERMANSKI 
ADJUDGED GUILTY AS A HABITUAL OFFENDER IN COUNTS I AND II. In addition to the $25 
Administrative Assessment Fee and $150 DNA Fee, COURT ORDERED, Deft. SENTENCED in 
COUNT I to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and 
in COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole; 
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00C167783 

Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; Deft. to submit to a 
test to determine genetic markers. Court advised counsel he can file the appropriate motion as to 
credit for time served while Deft. serving Federal time. 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felon /Gross Misdemeanor 	COURT MINUTES 	 Ma 12, 2003 

00C167783 	The State of Nevada vs Gregory S Hermanski 

May 12, 2003 	9:00 AM 	Request 	 DEFT'S REQUEST 
TO CLARIFY 
APPOINTMENT 
OFCOUNSEL/31 
Relief Clerk: Billie Jo 
Craig 
Reporter/Recorder: 
Carrie Hansen Heard 
By: Kathy Hard castle 

PARTIES 
PRESENT: 	Bauer, Elizabeth B. 	Attorney 

Dickson, Dianne 	Attorney 
Public Defender 	Attorney 
Roger, David J. 	Attorney 
Wommer, Paul E. 	Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, defendant's PRESENCE WAIVED today. Ms. Dickson requested clarification 
of who represents defendant. Mr. Wornmer advised he was appointed to represent defendant only 
for the ineffectiveness of counsel problem. Court noted it had appointed Mr. Wommer to represent 
defendant. 
NDC 
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9:00 AM 	Motion to Withdraw as 
Counsel 

COURTROOM: 

January 31, 2005 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DEFT'S PRO PER 
MTN TO 
WITHDRAW AS 
COUNSEL /32 Court 
Clerk: Alan Castle 
Reporter/Recorder: 
Loree Gallegos 
Heard By: Jennifer 
Togliatti 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 January 31, 2005 

00C167783 	The State of Nevada vs Gregory S Hermanski 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- Matter submitted. COURT ORDERED, petition GRANTED. By way of this minute order State to 
prepare the order and notify all interested parties. 
NDC 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES September 21, 2005 

00C167783 The State of Nevada vs Gregory S Hermanski 

DEFT'S PTN FOR 
WRIT OF HABEAS 
CORPUS /33 Court 
Clerk: Alan Castle 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Togliatti, 
Jennifer 

September 21, 2005 9:00 AM 	Petition for Writ of Habeas 
Corpus 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

PARTIES 
PRESENT: 	Benedict, Susan M. 	Attorney 

JOURNAL ENTRIES 

- At request of State, COURT ORDERED, matter CONTINUED. 
NDC 

COURTROOM: 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 October 24, 2005 

00C167783 	The State of Nevada vs Gregory S Hermanski 

October 24, 2005 	9:00 AM 	All Pending Motions 	ALL PENDING 
MOTIONS 10-24-05 
Relief Clerk: Judy 
McFadden 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

PARTIES 
PRESENT: 

JOURNAL ENTRIES 

- DEFT'S PRO PER MOTION FOR PRISONER TRANSPORTATION ORDER...DEFT'S PETITION 
FOR WRIT OF HABEAS CORPUS 
STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR PRISONER TRANSPORTATION FILED 
IN OPEN COURT. Deft. not present. Conference at Bench. Following Conference at Bench, Court 
informed it had explained to State and Ms. De La Garza regarding Court's time restraint regarding 
Deft's Petition for Writ of Habeas Corpus and that Court expects to begin medical leave in ten days 
that will last two months_ Court stated it would need more time to prepare or have another Judge 
rule. COURT ORDERED, Motion for transport DENIED. Court stated regarding Petition for Writ, it 
must get up to speed on the case; ineffectual assistance of counsel is the 3rd ground for relief. 
FURTHER ORDERED, supplemental response from State; matter set for decision. Court directed 
State to supplement its Opposition to assist Court in addressing the 3rd ground. Court stated Deft. 
alleges habitual criminal and violent criminal statute did not enable him to challenge conviction. 
NDC 
12/21/05 9:00 AM DECISION: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS/STATE'S 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 December 21, 2005 
GI 

00C167783 	The State of Nevada vs Gregory S Hermanski 

December 21, 2005 9:00 AM 	Decision 	 DECISION: DEFT'S 
PETITION FOR 
WRIT OF HABEAS 
CORPUS /36 Court 
Clerk: Alan Castle 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Brennan, 
James 

PARTIES 
PRESENT: 	Dickson, Dianne 	Attorney 

Keenan, Nell 	Attorney 
Public Defender 	Attorney 

JOURNAL ENTRIES 

- Upon State's inquiry regarding decision, Court stated the matter in on for decision, and Court has 
reviewed the petition and may have some questions. Ms. Dickson advised the Deft's motion to 
appear for oral argument was denied and Deft. has filed another motion regarding that denial. 
Further, Ms. Dickson represented the Deft. previously and notes the Deft. is well educated and 
articulate. Also, noted by Ms. Dickson is that the Deft's petition may have merit, but the Defendant 
himself would be the one to argue those merits. COURT FINDS the Court that previously denied the 
motion to appear for argument should hear the motion to reconsider and ORDERED, CONTINUED 
and set for hearing motion to reconsider appearance of Defendant for oral argument on petition. 
FURTHER, Deft's presence is WAIVED until such time as there is further order of the Court requiring 
Deft's presence. 
NDC 
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00C167783 

1/9/06 9:00 AM DEFT'S PRO PER MOTION TO RECONSIDER APPEARANCE FOR ORAL 
ARGUMENT - IN RE DEFT'S PETITION FOR WRIT OF HABEAS CORPUS 
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January 09, 2006 9:00 AM 	Motion to Reconsider 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 January 09, 2006 

00C167783 	The State of Nevada vs Gregory S Hermanski 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

DEFT'S PRO PER 
MOTION TO 
RECONSIDER 
TRANSPORT DEFT 
FOR ORAL 
ARGUMENTS /37 
Court Clerk: Cheryl 
Case Relief Clerk: 
Cynthia Georgilaskg 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

PARTIES 
PRESENT: 	Benedict, Susan M. 	Attorney 

Dickson, Dianne 	Attorney 

JOURNAL ENTRIES 

- Ms. Dickson advised she represented Defendant at trial and advised Defendant has real issues and 
would like to be transported in order to present them to this Court. COURT ORDERED, motion 
DENIED. Colloquy regarding Defendant's Writ. Court STATED it has reviewed Writ once before but 
will review Writ again, as well as procedural history and set for Status Check. 
NDC 
01-18-06 9:00 AM STATUS CHECK: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES anuary 18, 2006 

00C167783 The State of Nevada vs Gregory S Hermanski 

January 18, 2006 	9:00 AM 	Status Check 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

STATUS CHECK: 
DEFT'S WRIT OF 
HABEAS CORPUS 
Court Clerk: Alan 
Castle 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

COURTROOM: 

PARTIES 
PRESENT: 	Pesci, Giancarlo 	Attorney 

JOURNAL ENTRIES 

- Court FINDS still considering and ORDERED, matter CONTINUED for Decision. 
NDC 
1/30/06 9:00 AM DECISION: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 January 30, 2006 

00C167783 The State of Nevada vs Gregory S Hermanski 

January 30, 2006 	9:00 AM 	Decision 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DECISION: DEFT'S 
PETITION FOR 
WRIT OF HABEAS 
CORPUS /36 Court 
Clerk: Alan Castle/ac 
Relief Clerk: Kathy 
Streuber 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Togliatti, 
Jennifer 

COURTROOM: 

PARTIES 
PRESENT: 	Pesci, Giancarlo 	Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, matter CONTINUED for further consideration. FURTHER, Deft's presence 
WAIVED for these proceedings. 
NDC 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felon /Gross Misdemeanor 	COURMTES 	 February 03,2006  

00C167783 The State  of Nevada vs Gregory S Hermanski 

February 03, 2006 	9:00 AM 	Decision 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DECISION: DEFT'S 
PETITION FOR 
WRIT OF HABEAS 
CORPUS /36 Court 
Clerk: Alan Castle 
Relief Clerk: 
Katherine 
Streuberfks 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

COURTROOM: 

PARTIES 
PRESENT: 	Keenan, Nell 	Attorney 

JOURNAL ENTRIES 

- COURT ORDERED, Deft's petition is DENIED. By way of this minute order State to prepare the 
order and notify all interested parties. 
NDC 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 March 27, 2006 

00C167783 	The State of Nevada vs Gregory S Hermanski 

March 27, 2006 	9:00 AM 	Motion 	 PETITIONERS PRO 
PER MOTION FOR 
REHEARINGON 
DECISION 
ENTERED MARCH 
3, 2006/39 Relief 
Clerk: Melissas 
Swinn 
Reporter/Recorder: 
Janice David Heard 
By: Stephen Huffaker 

PARTIES 
PRESENT: 	Brierly, Tracey J. 	Attorney 

JOURNAL ENTRIES 

- Defendant not present as he is currently housed at the Nevada Department of Corrections. Court 
reviewed documents, stated its findings and ORDERED, motion DENIED. 
NDC 
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August 23, 2006 9:00 AM 	Motion to Stay 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 August 23, 2006 

00C167783 	The State of Nevada vs Gregory S Hermanski 

DEFT'S PRO PER 
MTN TO STAY 
PROCEEDINGS 
&MTN FOR 
APPOINTMENT OF 
COUNSEL /40 Court 
Clerk: Alan Castle 
Relief Clerk: Kathy 
Klein/kk 
Reporter/Recorder: 
Kristen Lunkwitz 
Heard By: Jennifer 
Togliatti 

PARTIES 
PRESENT: 	Brierly, Tracey J. 	Attorney 

Dickson, Dianne 	Attorney 

JOURNAL ENTRIES 

- Court waived Deft's presence. Ms. Dickson appeared on behalf of the Deft. in support of Deft's 
motion. COURT STATED FINDINGS and ORDERED, motion DENIED. State to prepare the order. 
CASE CLOSED. 
NDC 
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HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

COURTROOM: 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 February 22, 2010 

00C167783 	The State  of Nevada vs Gregory S Hermanski 

February 22, 2010 	9:00 AM 	Motion 	 DEF'T'S PRO PER 
MTN TO CORRECT 
AN 
ILLEGALSENTENCE 
OR IN THE ALT 
MTN TO 
MODIFY/41 Court 
Clerk: Alan Paul 
Castle 
Reporter/Recorder: 
Cheryl Carpenter 
Heard By: Jennifer 
Togliatti 

PARTIES 
PRESENT: 	Morgan, Shawn A. 	Attorney 

JOURNAL ENTRIES 

- Court waived Defendant's presence, as this Court does not entertain oral arguments in these types 
of proceedings and determination made specifically on the pleadings. Matter submitted. COURT 
Finds this Court agrees with State's opposition and ORDERED, motion DENIED. By way of this 
minute order State to prepare the Findings of Fact, Conclusions of Law that track the State's 
opposition and notify all interested parties. CASE CLOSED. 
NDC 
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Felony/Gross Misdemeanor 	COURT MINUTES ril 05, 2010 U A 

The State of Nevada vs Gregory S Hermanski 

9:00 AM 	Motion to Reconsider 

00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

COURTROOM: 

00C167783 

April 05, 2010 

HEARD BY: 

COURT CLERK: 

RECORDER: 

REPORTER: 

DEFT'S PRO PER 
MTN TO 
RECONSIDER /42 
Court Clerk: Alan 
Paul Castle/ac Relief 
Clerk: Shelly 
Landwehr 
Reporter/Recorder: 
Yvette Lester Heard 
By: Jennifer Togliatti 

PARTIES 
PRESENT: 	Rinetti, Dena I. 	Attorney 

JOURNAL ENTRIES 

- Court waived Defendant's presence, as this Court does not entertain oral arguments in these types 
of proceedings and determination made specifically on the pleadings. COURT FINDS no legal cause 
and ORDERED, motion DENIED. State to prepare the order denying motion and notify interested 
parties. CASE CLOSED. 
NDC 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 May 09, 2011 

00C167783 

May 09, 2011 

The State of Nevada vs Gregory S Hermanski 

8:30 AM 	Motion 

COURTROOM: RJC Courtroom 15B HEARD BY: Cadish, Elissa F. 

COURT CLERK: Denise Trujillo; Monique Alberto 

RECORDER: Jessica Ramirez 

REPORTER: 

PARTIES 
PRESENT: 	State of Nevada 	Plaintiff 

Westmeyer, Daniel 	Attorney 

JOURNAL ENTRIES 

- DEFT'S MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 
MOTION FOR MODIFICATION OF SENTENCE 

Without benefit of argument, COURT stated findings and ORDERED, Motion DENIED. 

NDC 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 June 06, 2011 

00C167783   The State of Nevada vs Gregory S Hermanski 

June 06, 2011 	8:30 AM 	All Pending Motions 

HEARD BY: Cadish, Elissa F. 	 COURTROOM: RJC Courtroom 15B 

COURT CLERK: Monique Alberto 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	State of Nevada 	Plaintiff 

Westmeyer, Daniel 	Attorney 

JOURNAL ENTRIES 

- DEFENDANT'S PRO PER MOTION FOR LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF SENTENCE.. .DEFENDANT' PRO PER 
MOTION FOR LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO 
DEFENDANT'S PRO PER MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF SENTENCE 

Without benefit of argument, COURT stated her findings and ORDERED, Deft's Pro Per Motion's 
DENIED. 

NDC 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 June 29, 2011 

00C167783 

June 29, 2011 

The State of  Nevada vs Gregory S Hermanski 

8:30 AM 	Motion 

COURTROOM: RJC Courtroom 15B HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed; Denise Trujillo 

RECORDER: Jessica Ramirez 

REPORTER: 

PARTIES 
PRESENT: 	Nance, Aaron M. 	Attorney 

State of Nevada 	Plaintiff 

JOURNAL ENTRIES 

- NOTICE OF MOTION/MOTION FOR EXTENSION OF TIME 

COURT noted the State has not filed the notice of entry of order from May 20, 2011 and ORDERED, 
Motion DENIED as MOOT; State to file the notice of entry of order from 5/20/2011 and send copy to 
Deft; Deft. will have 10 days under the rules after the notice of entry to file any motions for 
reconsideration that may be warranted. 

NDC 

CLERK'S NOTE: Minutes corrected this date. 7/6/11 dt 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 July 06, 2011 

00C167783 

July 06, 2011 

The State of Nevada vs Gregory S Hermanski 

8:30 AM 	Motion 

COURTROOM: RJC Courtroom 15B HEARD BY: Cadish, Elissa F. 

COURT CLERK: Keith Reed 

RECORDER: Jessica Kirkpatrick 

REPORTER: 

PARTIES 
PRESENT: 	Nance, Aaron M. 	Attorney 

State of Nevada 	Plaintiff 

JOURNAL ENTRIES 

- Court noted the motion is premature because the order from May 20, 2011 has not been entered, 
stated findings and ORDERED, motion for reconsideration DENIED. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140, 
NNCC, POB 7000, Carson City, Nv. 89702 
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00C167783 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Felony/Gross Misdemeanor 	COURT MINUTES 	 August 01, 2011 

00C167783 	The State of Nevada  vs Gregory S Hermanski 

August 01, 2011 8:30 AM 	Motion For 
Reconsideration 

HEARD BY: Cadish, Elissa F. 

COURT CLERK: Susan Jovanovich 

RECORDER: Jessica Ramirez 

REPORTER: 

COURTROOM: RJC Courtroom 15B 

PARTIES 
PRESENT: 	Ferreira, Amy L. 	Attorney 

State of Nevada 	Plaintiff 

JOURNAL ENTRIES 

- Deft. not present; incarcerated in the Nevada Department of Corrections (NDC). Court stated based 
on the Notice of Appeal having been filed in this matter, the Court does not have jurisdiction to 
entertain this motion. Additionally, if the Court considered the pleadings on the merits, Court will 
make findings, including that there were no facts of law presented in the relief being requested, and 
deny the motion. State to prepare the order. 

NDC 

CLERK'S NOTE: The above minute order has been distributed to: Gregory S. Hermanski #69140, 
NNCC, P.O. BOX 7000, Carson City, NV. 89702. / / / sj 
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THE CONFIDENTIAL PRE- 
SENTENCE 

INVESTIGATION REPORT 
WILL FOLLOW VIA U.S. 

MAIL 



Stev.;.fl  D. Grierson,,Clerk of the Court 

LE. 
LIMMLAIgiu 

MarielKiditier, Depit3)Clerk 

Certification of Copy and 
Transmittal of Record 

State of Nevada 

County of Clark f 

Pursuant to the Supreme Court order dated June 21, 2011, 1, Steven D. Grierson, the Clerk of the Court of 
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a 
true, full and correct copy of the complete trial court record for the above referenced case. The record 
comprises of five volumes with pages numbered 1 through 1058. 

SS: 

STATE OF NEVADA 	 ) 
) 

Plaintiff(s), 	 ) 
) 

vs. 	 ) 
) 

	

GREGORY S. HERMANSKI 	 ) 
) 

	

Defendant(s), 	 ) 

) 
) 
) 

Case No: 00C167783 
Dept No: VI 

now on file and of record in this office. 

IN WITNESS THEREOF, I have hereunto 
Set my hand and Affixed the seal of the 
Court at my office, Las Vegas, Nevada 
This 12 day of August 2011. 



Electronically Filed 
August 12, 2011 2:47 p.m. 
Tracie K. Lindeman  

Docket 58688 Document 2011-24627  
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8 	 DISTRICT COURT 
CLARK COUNTY, NEVADA 

9 

10 THE STATE OF NEVADA, 
) 

11 	 Plaintiff, 

12 	-vs- 	 ) 	Case No. 	C167783 
13 GREGORY SCOTT HERMANSKI, aka 	Dept No. IX 

Robert James Day, 	 ) 14 	#1679345 	 ) 
) 15 	 ) Defendant. 	  ) 

19 	 DATE OF HEARING: 1/9/06 
TIME OF HEARING: 9:00 A.M. 

20 

21 	THIS MATTER having come on for hearing before the above entitled Court on the 

22 9th day of January, 2006, the Defendant not being present, DIANNE DICKSON, Deputy 

23 Public Defender, the Plaintiff being represented by DAVID ROGER, District Attorney, 

24 through SUSAN BENEDICT, Deputy District Attorney, and the Court having heard the 

25 	arguments of counsel and good cause appearing therefor, 

rco 
ecr'1, 

/// 
la Act 	 S14  

13 :\WPDOCS\ORDRTORDR1006100697803.doc 

16 

17  ORDER DENYING DEFENDANT'S PRO PER MOTION TO RECONSIDER MOTION 

18 	
FOR PRISONER TRANSPORTATION 
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8 DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

./11116 

E 	- 

I 	IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Reconsider 

2 	Motion for Prisoner Transportation, shall be, and it is denied. 

3 	DATED this 	day of January, 2006. 
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RI W 
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Deputy District Attorney 
Nevada Bar #005873 
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ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
H. LEON SIMON 
Deputy District Attorney 
Nevacfa Bar #000411 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CASE NO: 	C167783 
-VS- 

DEPT NO: 	IX 
GREGORY HERMANSKI, 
a.k.a. Robert James Day, 
#1679345 

Defendant. 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

DATE OF HEARING: 2-3-06 
TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable JENNIFER P. 

TOGLIATTI, District Judge, on the 3 rd  day of February, 2006, the Petitioner not being 

present, Proceeding in Forma Pauperis, the Respondent being represented by DAVID 

ROGER, District Attorney, by and through NELL KEENAN, Deputy District Attorney, and 

the Court having considered the matter, including briefs, transcripts, arguments of counsel, 

and documents on file herein, now therefore, the Court makes the following findings of fact 

and conclusions of law: 

EH ED 

ilafi 3 	8 45 AM '06 

_ 
CLERK 

THE STATE OF NEVADA, 

Plaintiff, 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

ca 
la 4=P 

crs 

gw  cc 

FINDINGS OF FACT  

1. 	On December 7, 2000, an Information was filed charging Gregory Scott 

sla 

P:\WPDOCSFOFOO6\OO697RO  
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Hermanski l , hereinafter "Defendant," with one count of Robbery with Use of a Deadly 

Weapon (Felony NRS 200380, 193.165) and one count of Burglary while in Possession of 

a Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed an Order 

to Amend Information to include the additional count charging Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

of Conviction was filed on May 18, 2001. 

2. Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 

38028. On November 15, 2001, the Supreme Court affirmed Defendant's conviction. 

However, the Supreme Court remanded Defendant's case for corrections to the sentence and 

judgment of conviction (1) to correct the Judgment of Conviction so that it reflects that 

Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the district 

court to specifically indicate that Defendant's adjudication as a habitual criminal was 

pursuant to NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

3. Subsequent to the Nevada Supreme Court's Remand Order of November 15, 

2001, it was discovered that Defendant's birth name was Gregory Hermanski. Upon 

discovering this the district court vacated Defendant's sentence and conducted another 

sentencing hearing. In response the State also filed a notice of intent to seek punishment of 

Defendant as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 

30, 2003, this Court heard argument, adjudicated Defendant a violent habitual criminal and 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 

2 	 PAWPDOCS\FOR006\00697801.doc 
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• 
sentenced him to two concurrent life sentences without the possibility of parole with no 

credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

4. Defendant filed a timely appeal from the Amended Judgment of Conviction, 

case No. 41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case 

No. 41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

5. Defendant filed the instant Petition for Writ of Habeas Corpus (Post-

Conviction) on July 18, 2005. The State's Opposition was filed on September 20, 2005. 

Defendant filed a Motion for Prisoner Transport on October 5, 2005. The State's response 

was filed on October 24, 2005. On October 24, 2005, the Court heard argument and denied 

Defendant's Motion for Prisoner Transport. The Court also ordered a supplemental response 

from the State regarding Defendant's Ground 3 of his Petition which alleges ineffective 

assistance of counsel at his resentencing under his birth name. The State's Supplemental 

Response regarding Defendant's Ground 3 was filed on December 8, 2005. 

6. This Court heard argument on Defendant's Petition on February 3, 2006. 

7. Defendant's trial counsel was effective throughout the proceedings. 

8. Defendant's counsel did not know during the pendency of Defendant's case 

that Defendant had lied about his identity when he assumed the identity of Robert James 

Day. 

9. Contrary to Defendant's allegation Defendant's counsel did in fact make 

mitigation arguments on his behalf during his sentencing. 

10. Contrary to Defendant's allegation Defendant's counsel also argued on his 

behalf regarding the question of Defendant's habitual offender status. Notwithstanding 

counsel's arguments, Defendant's prior convictions as presented to the court by the State in 

the form of certified copies of his convictions were constitutionally sound and, as such, 

Defendant was adjudicated accordingly: lap right. Pursuant to statute then with the 

requisite certified copies of the prior convictions, one [sic] count I, you are hereby 

adjudicated a habitual offender. On Count II, you are hereby adjudicated a habitual 

offender. . . . " [Emphasis added.] RT 4-30-03, p. 7. Since there is no indication from the 

3 	 :\W P DOC S F 006100697801. doc 
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record that the Court believed that the certified copies of Defendant's prior convictions were 

constitutionally infirm  on their face, the implication is that they were in fact constitutionally 

sound and there was not much more that Defendant's counsel could say on his behalf. 

11. Since Defendant consciously and intentionally perjured himself when he 

admitted to the prior felony convictions of Robert James Day he is now estopped from 

complaining about the negative effects he allegedly suffered since he was the one who 

caused the error. 

12. Defendant's subsequent denial on the record that any of the convictions listed 

in the pre-sentence report were his does not constitute proof by a preponderance of the 

evidence that the certified judgments of conviction were constitutionally infirm, particularly 

given that all of the felony convictions in question were attributed to Defendant based on his 

fingerprints and other identifying factors via local and federal (FBI) records. 

13. Defendant failed to show that but for his counsel's alleged failure to advise the 

court of Defendant's medical status or his alleged psychological problems that there is a 

reasonable probability that the court would have sentenced him to less time. 

14. With regard to Defendant's mental problems as mentioned in the pre-sentence 

report, the Court also had the same pre-sentence report at its disposal at the time of 

sentencing so it is of no consequence that Defendant's counsel did not offer it as mitigation 

because the Court was already aware of it. See Pre-Sentence Report, 2-20-03, p. 6. 

15. The Court was well aware of the three sentencing options at its disposal 

notwithstanding the State's request for the maximum penalty of life without the possibility 

of parole. 

16. Defendant's reliance on his alleged mental illness and physical problems do 

not take away from the fact that he was convicted by a jury after trial. Nor do these points 

lessen the impact of the certified judgments of conviction regarding Defendant's prior 

convictions as presented by the State which justify adjudicating Defendant as a habitual 

criminal pursuant to NRS 207.012. 
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17. Given the quantity of Defendant's previous felony convictions as presented to 

the Court by the State in the form of certified judgments of conviction, coupled with the 

gravity of Defendant's most recent conviction, the sentence of life without the possibility of 

parole was most certainly warranted and justified. 

18. Defendant has failed to show that his trial counsel's representation fell below 

an objective standard of reasonableness or that had Defendant's counsel advised the Court of 

Defendant's health status or alleged prior mental problems that it would have sentenced him 

to less time as permitted by NRS 207.012. 

19. Defendant received effective assistance of appellate counsel. 

20. To the extent that Defendant is alleging that both the Court and the State 

violated Defendant's due process rights when they "allowed" him to perjure himself by 

testifying under a false identity, the Nevada Supreme Court in its Order of Affirmance of 

Defendant's conviction (Supreme Court No. 41405) already rejected this argument when it 

stated: 
Hermanski was responsible for introducing perjured testimony 
into his trial by testifying under oath that he was Robert James 
Day. Furthermore, during direct examination Hermanski 
perpetuated the fraud by admitting to offenses of which Day was 
convicted. Hermanski also argues that had the jury known his 
true identity, the jury would have concluded "Hermanski was not 
the same violent-type person as Day." Hermanski's assertion is 
ludicrous. Hermanski had more violent felony convictions on his 
record than Robert James Day. [Footnote omitted.] Obviously, 
Hermanski considered it in his best interest to portray himself as 
Robert James Day, a person whose criminal record was less 
extensive than his own. We conclude that Hermanski will not 
now be heard to complain that the jury convicted him under a 
false identity that he assumed. 

Order of Affirmance, No. 41405, p. 2-3. 

21. The State, as argued in its Answering Brief to the Nevada Supreme Court, was 

only made aware of Defendant's true identity after he was remanded by the District Court 

for resentencing under his true name, therefore, Defendant's claims are wholly without 

merit. 
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22. Defendant has not shown, nor is there is any need, for the Court to receive 

evidence or take testimony from any party before ruling on Defendant's Petition. There is 

no need to consider facts outside of the record, therefore, Defendant need not be present. 

23. Defendant's request for an evidentiary hearing was premature given that after 

consideration of Defendant's arguments in his Petition the holding of such a hearing is not 

warranted. 

24. Defendant's Petition was not supported by specific factual allegations, which, 

if true, would entitle him to relief. 

CONCLUSIONS OF LAW  

1. In order to assert a claim for ineffective assistance of counsel a defendant 

must prove that he was denied "reasonably effective assistance" of counsel by satisfying the 

two-prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 

(1984). See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this 

test, the Defendant must show first that his counsel's representation fell below an objective 

standard of reasonableness, and second, that but for counsel's errors, there is a reasonable 

probability that the result of the proceedings would have been different. Strickland, 466 U.S. 

at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev. 

430, 432, 683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). 

"Effective counsel does not mean errorless counsel, but rather counsel whose assistance is 

`[w]ithin the range of competence demanded of attorneys in criminal cases.' Jackson v.  

Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting 

McMann v. Richardson, 397 U.S. 759, 771,90 S.Ct. 1441, 1449 (1970). 

2. In considering whether trial counsel has met this standard, the court should 

first determine whether counsel made a "sufficient inquiry into the information that is 

pertinent to his client's case." Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 

(1996); citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable 

inquiry has been made by counsel, the court should consider whether counsel made "a 

reasonable strategy decision on how to proceed with his client's case." Doleman, 112 Nev. at 
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846, 921 P.2d at 280, citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, 

counsel's strategy decision is a "tactical" decision and will be "virtually unchallengeable 

absent extraordinary circumstances." Doleman, 112 Nev. at 846, 921 P.2d at 280; Howard v.  

State, 106 Nev. 713, 722, 800 P.2d 175, 180 (1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 

2066. 

3. Based on the above law, the court begins with the presumption of effectiveness 

and then must determine whether or not the defendant has demonstrated by "strong and 

convincing proof" that counsel was ineffective. Homick v State, 112 Nev. 304, 310, 913 

P.2d 1280, 1285 (1996), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16 (1981); Davis 

v. State, 107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

not taken but to determine whether, under the particular facts and circumstances of the case, 

trial counsel failed to render reasonably effective assistance." Donovan v. State, 94 Nev. 

671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th 

Cir. 1977). 

4. This analysis does not mean that the court "should second guess reasoned 

choices between trial tactics nor does it mean that defense counsel, to protect himself against 

allegations of inadequacy, must make every conceivable motion no matter how remote the 

possibilities are of success." Donovan, 94 Nev. at 675, 584 P.2d at 711. In essence, the 

court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

particular case, viewed as of the time of counsel's conduct." Strickland, 466 U.S. at 690, 104 

S.Ct. at 2066. 

5. "There are countless ways to provide effective assistance in any given case. 

Even the best criminal defense attorneys would not defend a particular client in the same 

way." Strickland, 466 U.S. at 689, 104 S.Ct. at 689. "Strategic choices made by counsel 

after thoroughly investigating the plausible options are almost unchallengeable." Dawson v.  

State, 108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 

S. Ct. at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 
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6. Even if a defendant can demonstrate that his counsel's representation fell 

below an objective standard of reasonableness, he must still demonstrate prejudice and show 

a reasonable probability that, but for counsel's errors, the result of the trial would have been 

different. MeNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing 

Strickland, 466 U.S. at 687. "A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." Id., citing Strickland, 466 U.S. at 687-89, 694. 

7. There is a strong presumption that appellate counsel's performance was 

reasonable and fell within "the wide range of reasonable professional assistance." See United  

States v. Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 

S.Ct. at 2065. The federal courts have held that a claim of ineffective assistance of appellate 

counsel must satisfy the two-prong test set forth by Strickland, 466 U.S. at 687-688, 694, 

104 S.Ct. at 2065, 2068; Williams v. Collins, 16 F.3d 626, 635 (5th Cir. 1994); Hollenback 

v. United States, 987 F.2d 1272, 1275 (7th Cir. 1993); Heath v. Jones, 941 F.2d 1126, 1130 

(11th Cir. 1991). In order to satisfy Strickland's second prong, the defendant must show that 

the omitted issue would have had a reasonable probability of success on appeal. See 

Duhamel v. Collins, 955 F.2d 962, 967 (5th Cir. 1992); Heath, 941 F.2d at 1132. 

8. This Court has held that all appeals must be "pursued in a manner meeting 

high standards of diligence, professionalism and competence." Burke v. State, 110 Nev. 

1366, 1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes, 463 U.S. 745, 751, 103 S.Ct. 

3308, 3312 (1983), the Supreme Court recognized that part of professional diligence and 

competence involves "winnowing out weaker arguments on appeal and focusing on one 

central issue if possible, or at most on a few key issues." Id. at 751 -752, 103 S.Ct. at 3313. 

In particular, a "brief that raises every colorable issue runs the risk of burying good 

arguments. . . in a verbal mound made up of strong and weak contentions." Id. 753, 103 

S.Ct. at 3313. The Court also held that, "for judges to second-guess reasonable professional 

judgments and impose on appointed counsel a duty to raise every 'colorable' claim suggested 

by a client would disserve the very goal of vigorous and effective advocacy." Id. at 754, 103 

S.Ct. at 3314. 
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9. Since Defendant intentionally and knowingly perjured himself regarding his 

true identity and the prior felony convictions of his alias, he is now estopped from 

complaining of the negative effects he suffered since he was the one who caused this error. 

See Rhyne v. State, 118 Nev. 1, 38 P.3d 163 (2002). 

10. Where an issue has already been decided on the merits by the Nevada Supreme 

Court, the Court's ruling is law of the case, and the issue will not be revisited. Pellegrini v.  

State, 117 Nev. 860, 884, 34 P.3d 519, 535 (2001); see McNelton v. State, 115 Nev. 396, 

990 P.2d 1263, 1276 (1999); Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 

(1975); see also Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v.  

Warden, 109 Nev. 952, 860 P.2d 710 (1993). 

11. A defendant must be present at those hearings in which the Court deems it 

necessary to expand the record. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092 (2002). 

12. A defendant is entitled to an evidentiary hearing if his Petition is supported by 

specific factual allegations, which, if true, would entitle him to relief unless the factual 

allegations are repelled by the record. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 

605 (1994). "The judge or justice, upon review of the return, answer and all supporting 

documents which are filed, shall determine whether an evidentiary hearing is required." NRS 

34.770(1). However, "[a] defendant seeking post-conviction relief is not entitled to an 

evidentiary hearing on factual allegations belied or repelled by the record." Hargrove v.  

State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984); (citing Grondin v. State, 97 Nev. 454, 

634 P.2d 456 (1981)). 

13. Furthermore, NRS 34.770 reads in pertinent part: 

1. The judge or justice, upon review of the return, answer and all 
supporting documents which are filed, shall determine whether 
an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 
respondent unless an evidentiary hearing is held. 

Accordingly, it is for the Court to determine whether a hearing is required and, after 

consideration of Defendant's Petition and the State's Opposition and Supplemental 
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• 
Response, no such hearing is in fact required. Defendant's request for an evidentiary hearing 

was premature and, ultimately, unnecessary. 

14. 	The Nevada Supreme Court has held that use of a criminal defendant's prior 

conviction to enhance his sentence is permissible as long as the State satisfies its initial 

burden of production by presenting prima facie evidence that the prior conviction existed. 

Dressler v. State, 107 Nev. 686, 697-98, 819 P.2d 1288, 1295-96 (1991). A certified copy of 

the conviction constitutes prima facie evidence of the existence of the prior conviction and a 

Judgment of Conviction is presumed to be constitutionally sound on its face. Id. at 693, 697. 

The Nevada Supreme Court has also held that a criminal defendant can challenge or rebut 

the 'presumption of regularity' of a prior judgment of conviction by establishing by a 

preponderance of the evidence that the prior conviction is 'constitutionally infirm.' Id. at 

698. 

15. Defendant's denial on the record that any of the convictions listed in the pre-

sentence report were his does not constitute proof by a preponderance of the evidence that 

any of the certified judgments of conviction were constitutionally infirm, particularly since 

all the felony convictions in question were attributed to Defendant based on his fingerprints 

and other identifying factors via local and federal (FBI) records. Means v. State, 103 P.3d 

25 (2004). 

16. Defendant was properly adjudicated a habitual criminal pursuant to NRS 

207.012. 

// 

// 

// 

// 

// 

// 

// 

1/ 
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ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction 

Relief shall be, and it is, hereby denied„ 	) 

Adahd, 0 
RI jII 

_ v  
DAVID ROGER 
DISTRICT ATTORNEY 
Nevada : .r #0027:1 

A.A 
H. E• 	IN 
Deputy District Attorney 
Nevada Bar 14000411 

jr 

PAWFDOCSIFOR006\00697801.doc 
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GREGORY HERMANSKI, 

Petitioner, 

VS. 

THE STATE OF NEVADA, 

Respondent,  

Case No: C167783 
Dept No: IX 

NOTICE OF ENTRY OF 
DECISION AND ORDER 

PLEASE TAKE NOTICE that on March 3, 2006, the court entered a decision or order in this matter, 

true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, y 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice i 

mailed to you. This notice was mailed on March 6, 2006. 

S i• EY B. PARRAGUIRRE, CLERK OF COURT 

By: 
B di J. Wendel, Deputy Clerk 

CERTIFICATE OF MAILING  

I hereby certify that on this 6 day of March 2006 n  I placed a copy of this Notice of Entry of Decision and 

Order in: 

The bin(s) located in the Office of the County Clerk of: 
Clark County District Attorney's Office 
Attorney General's Office — Appellate Division 

El The United States mail addressed as follows: 
Gregory Hemanski #69140 
P.O. Box 650 
Indian Springs, NV 89018 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
H. LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
CASE NO: 	C167783 

DEPT NO: 	IX 
GREGORY HERMANSKI, 
a.k.a. Robert James Day, 
#1679345 

Defendant. 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 

DATE OF HEARING: 2-3-06 
TIME OF HEARING: 9:00 A.M. 

THIS CAUSE having come on for hearing before the Honorable JENNIFER P. 

TOGLIATTI, District Judge, on the 34  day of February, 2006, the Petitioner not being 

present, Proceeding in Forma Pauperis, the Respondent being represented by DAVID 

ROGER, District Attorney, by and through NELL ICEENAN, Deputy District Attorney, and 

the Court having considered the matter, including briefs, transcripts, arguments of counsel, 

and documents on file herein, now therefore, the Court makes the following findings of fact 

and conclusions of law: 

FILED 
Hu 3 8 45 AM '06 

04.164 , 	. 04. 
CLERK 

-VS- 

o ce, gt 
crs. us 

ILI c4 -kg 

C.) 

FINDINGS OF FACT 

1. 	On December 7, 2000, an Information was filed charging Gregory Scott 

Sn 
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Hermanski l , hereinafter "Defendant," with one count of Robbery with Use of a Deadly 

Weapon (Felony — NRS 200.380, 193.165) and one count of Burglary while in Possession of 

a Deadly Weapon (NRS — Felony 205.060). On February 21, 2001, the State filed an Order 

to Amend Information to include the additional count charging Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

of Conviction was filed on May 18, 2001. 

2. Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 

38028. On November 15, 2001, the Supreme Court affirmed Defendant's conviction. 

However, the Supreme Court remanded Defendant's case for corrections to the sentence and 

judgment of conviction (1) to correct the Judgment of Conviction so that it reflects that 

Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the district 

court to specifically indicate that Defendant's adjudication as a habitual criminal was 

pursuant to NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

3. Subsequent to the Nevada Supreme Court's Remand Order of November 15, 

2001, it was discovered that Defendant's birth name was Gregory Hermanski. Upon 

discovering this the district court vacated Defendant's sentence and conducted another 

sentencing hearing. In response the State also filed a notice of intent to seek punishment of 

Defendant as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 

30, 2003, this Court heard argument, adjudicated Defendant a violent habitual criminal and 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hennanski. 
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sentenced him to two concurrent life sentences without the possibility of parole with no 

credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

4. Defendant filed a timely appeal from the Amended Judgment of Conviction, 

case No. 41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case 

No. 41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

5. Defendant filed the instant Petition for Writ of Habeas Corpus (Post-

Conviction) on July 18, 2005. The State's Opposition was filed on September 20, 2005. 

Defendant filed a Motion for Prisoner Transport on October 5, 2005. The State's response 

was filed on October 24, 2005. On October 24, 2005, the Court heard argument and denied 

Defendant's Motion for Prisoner Transport. The Court also ordered a supplemental response 

from the State regarding Defendant's Ground 3 of his Petition which alleges ineffective 

assistance of counsel at his resentencing under his birth name. The State's Supplemental 

Response regarding Defendant's Ground 3 was filed on December 8, 2005. 

6. This Court heard argument on Defendant's Petition on February 3, 2006. 

7. Defendant's trial counsel was effective throughout the proceedings. 

8. Defendant's counsel did not know during the pendency of Defendant's case 

that Defendant had lied about his identity when he assumed the identity of Robert James 

Day. 

9. Contrary to Defendant's allegation Defendant's counsel did in fact make 

mitigation arguments on his behalf during his sentencing. 

10. Contrary to Defendant's allegation Defendant's counsel also argued on his 

behalf regarding the question of Defendant's habitual offender status. Notwithstanding 

counsel's arguments, Defendant's prior convictions as presented to the court by the State in 

the form of certified copies of his convictions were constitutionally sound and, as such, 

Defendant was adjudicated accordingly: "101 right. Pursuant to statute then with the 

requisite certified copies of the prior convictions, one [sic] count I, you are hereby 

adjudicated a habitual offender. On Count II, you are hereby adjudicated a habitual 

offender.. .. " [Emphasis added.] RI 4-30-03, p. 7. Since there is no indication from the 
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record that the Court believed that the certified copies of Defendant's prior convictions were 

constitutionally infirm  on their face, the implication is that they were in fact constitutionally 

sound and there was not much more that Defendant's counsel could say on his behalf. 

11. Since Defendant consciously and intentionally perjured himself when he 

admitted to the prior felony convictions of Robert James Day he is now estopped from 

complaining about the negative effects he allegedly suffered since he was the one who 

caused the error. 

12. Defendant's subsequent denial on the record that any of the convictions listed 

in the pre-sentence report were his does not constitute proof by a preponderance of the 

evidence that the certified judgments of conviction were constitutionally infirm, particularly 

given that all of the felony convictions in question were attributed to Defendant based on his 

fingerprints and other identifying factors via local and federal (FBI) records. 

13. Defendant failed to show that but for his counsel's alleged failure to advise the 

court of Defendan's medical status or his alleged psychological problems that there is a 

reasonable probability that the court would have sentenced him to less time. 

14. With regard to Defendant's mental problems as mentioned in the pre-sentence 

report, the Court also had the same pre-sentence report at its disposal at the time of 

sentencing so it is of no consequence that Defendant's counsel did not offer it as mitigation 

because the Court was already aware of it. $ee Pre-Sentence Report, 2-20-03, p. 6. 

15. The Court was well aware of the three sentencing options at its disposal 

notwithstanding the State's request for the maximum penalty of life without the possibility 

of parole. 

16. Defendant's reliance on his alleged mental illness and physical problems do 

not take away from the fact that he was convicted by a jury after trial. Nor do these points 

lessen the impact of the certified judgments of conviction regarding Defendant's prior 

convictions as presented by the State which justify adjudicating Defendant as a habitual 

criminal pursuant to NRS 207.012. 
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17. Given the quantity of Defendant's previous felony convictions as presented to 

the Court by the State in the form of certified judgments of conviction, coupled with the 

gravity of Defendant's most recent conviction, the sentence of life without the possibility of 

parole was most certainly warranted and justified. 

18. Defendant has failed to show that his trial counsel's representation fell below 

an objective standard of reasonableness or that had Defendant's counsel advised the Court of 

Defendant's health status or alleged prior mental problems that it would have sentenced him 

to less time as permitted by NRS 207.012. 

19. Defendant received effective assistance of appellate counsel. 

20. To the extent that Defendant is alleging that both the Court and the State 

violated Defendant's due process rights when they "allowed" him to perjure himself by 

testifying under a false identity, the Nevada Supreme Court in its Order of Affirmance of 

Defendant's conviction (Supreme Court No. 41405) already rejected this argument when it 

stated: 
Hermanski was responsible for introducing perjured testimony 
into his trial by testifying under oath that he was Robert James 
Day. Furthermore, during direct examination Hermanski 
perpetuated the fraud by admitting to offenses of which Day was 
convicted. Hermanski also argues that had the jury known his 
true identity, the jury would have concluded "Hermanski was not 
the same violent-type person as Day." Hermanski's assertion is 
ludicrous. Hermanski had more violent felony convictions on his 
record than Robert James Day. [Footnote omitted.] Obviously, 
Hermanski considered it in his best interest to portray himself as 
Robert James Day, a person whose criminal record was less 
extensive than his own. We conclude that Hermanski will not 
now be heard to complain that the jury convicted him under a 
false identity that he assumed. 

Order of Affirmance, No. 41405, p. 2-3. 

21. The State, as argued in its Answering Brief to the Nevada Supreme Court, was 

only made aware of Defendant's true identity after he was remanded by the District Court 

for resentencing under his true name, therefore, Defendant's claims are wholly without 

merit. 
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22. Defendant has not shown, nor is there is any need, for the Court to receive 

evidence or take testimony from any party before ruling on Defendant's Petition. There is 

no need to consider facts outside of the record, therefore, Defendant need not be present. 

23. Defendant's request for an evidentiary hearing was premature given that after 

consideration of Defendant's arguments in his Petition the holding of such a hearing is not 

warranted. 

24. Defendant's Petition was not supported by specific factual allegations, which, 

if true, would entitle him to relief. 

CONCLUSIONS OF LAW 

1. In order to assert a claim for ineffective assistance of counsel a defendant 

must prove that he was denied "reasonably effective assistance" of counsel by satisfying the 

two-prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 

(1984). See also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this 

test, the Defendant must show first that his counsel's representation fell below an objective 

standard of reasonableness, and second, that but for counsel's errors, there is a reasonable 

probability that the result of the proceedings would have been different. Strickland, 466 U.S. 

at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev. 

430, 432, 683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). 

"Effective counsel does not mean errorless counsel, but rather counsel whose assistance is 

lvdithin the range of competence demanded of attorneys in criminal cases." Jackson v.  

Warden, Nevada State Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting 

McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970). 

2. In considering whether trial counsel has met this standard, the court should 

first determine whether counsel made a "sufficient inquiry into the information that is 

pertinent to his client's case." Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 

(1996); citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable 

inquiry has been made by counsel, the court should consider whether counsel made "a 

reasonable strategy decision on how to proceed with his client's case." Doleman, 112 Nev. at 
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846, 921 P.2d at 280, citing Strickland,  466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, 

counsel's strategy decision is a "tactical" decision and will be "virtually unchallengeable 

absent extraordinary circumstances." Doleman,  112 Nev. at 846, 921 P.2d at 280; Howard v.  

State,  106 Nev. 713, 722, 800 P.2d 175, 180 (1990); Strickland,  466 U.S. at 691, 104 S.Ct. at 

2066. 

3. Based on the above law, the court begins with the presumption of effectiveness 

and then must determine whether or not the defendant has demonstrated by "strong and 

convincing proof" that counsel was ineffective. Homick v State,  112 Nev. 304, 310, 913 

P.2d 1280, 1285 (1996), citing Lenz v. State,  97 Nev. 65, 66, 624 P.2d 15, 16 (1981); Davis 

v. State,  107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

not taken but to determine whether, under the particular facts and circumstances of the case, 

trial counsel failed to render reasonably effective assistance." Donovan v. State,  94 Nev. 

671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris,  551 F.2d 1162, 1166 (9th 

Cir. 1977). 

4. This analysis does not mean that the court "should second guess reasoned 

choices between trial tactics nor does it mean that defense counsel, to protect himself against 

allegations of inadequacy, must make every conceivable motion no matter how remote the 

possibilities are of success." Donovan,  94 Nev. at 675, 584 P.2d at 711. In essence, the 

court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

particular case, viewed as of the time of counsel's conduct." Strickland,  466 U.S. at 690, 104 

S.Ct. at 2066. 

5. "There are countless ways to provide effective assistance in any given case. 

Even the best criminal defense attorneys would not defend a particular client in the same 

way." Strickland,  466 U.S. at 689, 104 S.Ct. at 689. "Strategic choices made by counsel 

after thoroughly investigating the plausible options are almost unchallengeable." Dawson v. 

State, 108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 

S. Ct. at 2066; see also Ford v. State,  105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 
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• 
6. Even if a defendant can demonstrate that his counsel's representation fell 

below an objective standard of reasonableness, he must still demonstrate prejudice and show 

a reasonable probability that, but for counsel's errors, the result of the trial would have been 

different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing 

Strickland, 466 U.S. at 687. "A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." Id., citing Strickland, 466 U.S. at 687-89, 694. 

7. There is a strong presumption that appellate counsel's performance was 

reasonable and fell within "the wide range of reasonable professional assistance." See United 

States v. Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 

S.Ct. at 2065. The federal courts have held that a claim of ineffective assistance of appellate 

counsel must satisfy the two-prong test set forth by Strickland, 466 U.S. at 687-688, 694, 

104 S.Ct. at 2065, 2068; Williams v. Collins, 16 F.3d 626, 635 (5th Cir. 1994); Hollenback 

v. United States, 987 F.2d 1272, 1275 (7th Cir. 1993); Heath v. Jones, 941 F.2d 1126, 1130 

(11th Cir. 1991). In order to satisfy Strickland's second prong, the defendant must show that 

the omitted issue would have had a reasonable probability of success on appeal. See 

Duhamel v. Collins, 955 F.2d 962, 967 (5th Cir. 1992); Heath, 941 F.2d at 1132. 

8. This Court has held that all appeals must be "pursued in a manner meeting 

high standards of diligence, professionalism and competence." Burke v. State, 110 Nev. 

1366, 1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes, 463 U.S. 745, 751, 103 S.Ct. 

3308, 3312 (1983), the Supreme Court recognized that part of professional diligence and 

competence involves "winnowing out weaker arguments on appeal and focusing on one 

central issue if possible, or at most on a few key issues." Id. at 751 -752, 103 S.Ct. at 3313. 

In particular, a "brief that raises every colorable issue runs the risk of burying good 

arguments . . in a verbal mound made up of strong and weak contentions." Id. 753, 103 

S.Ct. at 3313. The Court also held that, "for judges to second-guess reasonable professional 

judgments and impose on appointed counsel a duty to raise every 'colorable' claim suggested 

by a client would disserve the very goal of vigorous and effective advocacy." Id. at 754, 103 

S.Ct. at 3314. 
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9. Since Defendant intentionally and knowingly perjured himself regarding his 

true identity and the prior felony convictions of his alias, he is now estopped from 

complaining of the negative effects he suffered since he was the one who caused this error. 

See Rhyne v. State, 118 Nev. 1, 38 P.3d 163 (2002). 

10. Where an issue has already been decided on the merits by the Nevada Supreme 

Court, the Court's ruling is law of the case, and the issue will not be revisited. Pellegrini v.  

State, 117 Nev. 860, 884, 34 P.3d 519, 535 (2001); see McNelton v. State, 115 Nev. 396, 

990 P.2d 1263, 1276 (1999); Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 

(1975); see also Valerio v. State, 112 Nev. 383, 386, 915 P.2d 874, 876 (1996); Hogan v.  

Warden, 109 Nev. 952, 860 P.2d 710 (1993). 

11. A defendant must be present at those hearings in which the Court deems it 

necessary to expand the record. See Gebers v. State, 11.8 Nev. 500, 50 P.3d 1092 (2002). 

12. A defendant is entitled to an evidentiary hearing if his Petition is supported by 

specific factual allegations, which, if true, would entitle him to relief unless the factual 

allegations are repelled by the record. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 

605 (1994). "The judge or justice, upon review of the return, answer and all supporting 

documents which are filed, shall determine whether an evidentiary hearing is required." NRS 

34.770(1). However, "[a] defendant seeking post-conviction relief is not entitled to an 

evidentiary hearing on factual allegations belied or repelled by the record." Hargrove v.  

State 100 Nev. 498, 503, 686 P.2d 222, 225 (1984); (citing Grondin v. State, 97 Nev. 454, 

634 P.2d 456 (1981)). 

.13. 	Furthermore, NRS 34.770 reads in pertinent part: 

1. The judge or justice, upon review of the return, answer and all 
supporting documents which are filed, shall determine whether 
an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 
respondent unless an evidentiary hearing is held. 

Accordingly, it is for the Court to determine whether a hearing is required and, after 

consideration of Defendant's Petition and the State's Opposition and Supplemental 
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Response, no such hearing is in fact required. Defendant's request for an evidentiary hearing 

was premature and, ultimately, unnecessary. 

14. 	The Nevada Supreme Court has held that use of a criminal defendant's prior 

conviction to enhance his sentence is permissible as long as the State satisfies its initial 

burden of production by presenting prima facie evidence that the prior conviction existed. 

Dressler v. State, 107 Nev. 686, 697-98, 819 P.2d 1288, 1295-96 (1991). A certified copy of 

the conviction constitutes prima facie evidence of the existence of the prior conviction and a 

Judgment of Conviction is presumed to be constitutionally sound on its face. Id. at 693, 697. 

The Nevada Supreme Court has also held that a criminal defendant can challenge or rebut 

the 'presumption of regularity' of a prior judgment of conviction by establishing by a 

preponderance of the evidence that the prior conviction is 'constitutionally infirm.' Id. at 

698. 

15. Defendant's denial on the record that any of the convictions listed in the pre-

sentence report were his does not constitute proof by a preponderance of the evidence that 

any of the certified judgments of conviction were constitutionally infirm, particularly since 

all the felony convictions in question were attributed to Defendant based on his fingerprints 

and other identifying factors via local and federal (FBI) records. Means v. State, 103 P.3d 

25 (2004). 

16. Defendant was properly adjudicated a habitual criminal pursuant to NRS 

207.012. 

// 

// 

ll 

II 
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• 	• 41. 
ORDER 

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction 

Relief shall be, and it is, hereby denie s , 	, 

PUCTI FDGE [3IS 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada: . r #00271 i 

/ 
LA.A _Ii a - irr 

BY 

Deputy District Attorney 
Nevada Bar #000411 

jr 
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DATED this _  15  day of FelW, 20t. 

0a4 
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Gregory Scott Hermanski, 
AKA, Robert James Day, 
NDOC #69140 
High Desert State Prison 
PO Box 650 
Indian Springs, Nevada 89018 

DISTRICT COURT F I L 	• r  

CLARK COUNTY, NEVADA 

GREGORY SCOTT HERMANSKI, 	 - 

Petitioner, 	 Case No. C167783 

V. 

THE STATE OF NEVADA, et al., 

Respondents. 

PETITIONER'S MOTION FOR REHEARING 
ON DECISION ENTERED MARCH 3, 2006  

COME NOW, the petitioner, Gregory Scott Hermanski, and acting 

in proper person, respectfully moves this Honorable Court, to 

enter an Or&l: granting him a rehearing on this petition for writ 

of habeas corpus (post-conviction) decided on February 3, 2006. 

THIS Motion is made and based upon all papers, pleadings, and 

documents on file with the Clerk of this Court and attached points 

and authorities, District Court Rule 13. 

DATED this 13th day of March 2006. 

Submitted Respectfully, 

c 	
/1 

HeR 16 Ll 56 NI '06 

AlLa- 4.1"A_ 1 Jil• 	4 

Grege'y 	ott HerManski, 
Peti i• er 
NDOC #69140 
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41, 	 • 

POINTS AND AUTHORITIES 

"FACTS" 

1. On December 3, 2006, petitioner filed a Motion to Dismiss 

counsel Dianne M. Dickson. Wherein he alleged that counsel was 

aware of petitioner's true identity when she permitted petitioner 

to be tried under a false identity, and advised petitioner to test-

ify falsely during trial. 

2. On December 16, and 23, 2002, a hearing was held regarding 

said Motion to Dismiss counsel, however, over objection of peti-

tioner, petitioner was not permitted to be present. See Criminal 

Minutes, at page 15 & 16. 

3. Petitioner alleges that, to date Ms. Dickson has never re-

sponded to petitioner's allegations contained in both his Motion 

to Dismiss counsel and Ground I of the instant petition for writ 

of habeas corpus. 

4. Thus, petitioner asserts that the Court went outside/expan-

ded the record of these proceedings in determining that "Defen-

dant's counsel did not know during the pendency of defendant's 

case that the defendant had lied about his identity when he assum-

ed the identity of Robert James Day." See "Finding Of Facts, Con-

clusion Of Law And Order," at page 3. 

5. Petitioner further asserts that the Court's refusal to al-

low petitioner's presence at the hearing regarding the Motion to 

Dismiss counsel, and petition for writ of habeas corpus, resulted 

in depriving petitioner an opportunity to examine and/or rebut 

whatever information the Court relied upon in making such "finding 

of facts." 
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LEGAL ARGUMENT  

In the case of Gebers v State,  118 Nev. 500, 50 P.3d 1092(2002), 

the Supreme Court of Nevada determined that "a defendant must be  

present  at those hearings in which the Court deems it necessary 

to expand the record." 

WHEREFORE, Petitioner respectfully request that this Honor-

able Court enter an Order vacating the Order denying petition for 

writ of habeas corpus entered March 3, 2006, and grant petitioner 

a re-hearing on his petition for writ of habeas corpus (post-con-

viction). 

DATED this 13th day of March 2006. 

Submitted Respettfil;y, 
- 

AnSW.1,2174a41  
Gre r Scott Hermanski, 
Pe it iier 
NDOC #69140 

In Pro se 

CERTIFICATE OF MAILING 

I HEREBY certify that on this 13th day of March 2006, I ser-

ved the foregoing Petitioner's Motion For Rehearing On Decision 

Entered March 3, 2006, by placing same in the U.S. mail postage 

fully prepaid, addressed to: 

David Roger, District Attorney 
200 S. Third Street 
Las Vegas, NV 89155 

itivpvt avi.  
G-rePrVcott Hermanski, 
Petitioner 
NDOC #69140 
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ELECTRONICALLY FILED 
03/23/2006 03:48:06 PM 

OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
H. LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY HERMANSKI, 
a/lc/a Robert James Day, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANTS MOTION FOR REHEARING 

DATE OF HEARING: 3-27-06 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

H. LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

Authorities in Opposition to Defendant's Motion For Rehearing. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ / / 

/ 

/ 11 

/1/ 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

criminal to a minimum of one hundred twenty (120) months and a maximum of three 

hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering this 

the district court vacated Defendant's sentence and conducted another sentencing hearing. 

'During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski, 
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In response the State also filed a notice of intent to seek punishment of Defendant as a 

habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, this 

Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced him 

to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed a 

Motion for Prisoner Transport on October 5, 2005. The State's response was filed on 

October 24, 2005. On October 24, 2005, the Court heard argument and denied Defendant's 

Motion for Prisoner Transport. The Court also ordered a supplemental response from the 

State regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

counsel at his re-sentencing under his true/birth name. The State filed its Supplemental 

Response on December 8, 2005. On February 3, 2006, the court denied Defendant's Petition 

for Writ of Habeas Corpus (Post-Conviction). A Findings of Fact, Conclusions of Law and 

Order was filed on March 3, 2006. 

Defendant filed his instant Motion for Rehearing on March 17, 2006. The State's 

Opposition is as follows. 

ARGUMENT 

DEFENDANT'S MOTION FOR REHEARING IS NOT 
PROPERLY BEFOR THIS COURT 

This Court just ruled upon Defendant's Petition for Writ of Habeas Corpus (Post-

Conviction) on February 3, 2006, and, as memorialized in detail in the court's Findings of 

Fact, Conclusions of Law and Order filed on March 3, 2006, determined that Defendant's 

trial and appellate counsel were effective throughout the proceedings. Since Defendant has 

III 
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not shown that the Court has overlooked or misapprehended any issue of fact or law, the 

State submits that Defendant's Motion for Rehearing should be denied. See NRAP 40(a). 

CONCLUSION  

For the foregoing reasons, the State respectively requests that Defendant's Motion for 

Rehearing regarding his Post-Conviction Habeas Petition be DENIED. 

DATED this 231d   day of March, 2006. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Craig L. Hendricks for 
H. LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 24 th  day of 

March, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, AKA 
ROBERT JAMES DAY #69140 
HIGH DESERT STATE PRISON 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 

BY  /s/ J. Robertson  

Secretary for the District Attorney's Office 

HLS/SA/jr 
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GREGORY SCOTT HERMANSKI 
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Case No. 
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14 

15 

16 	 NOTICE OF APPEAL 
17 I NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant, 
18  GREGORY SCOTT  HERMANSKI 	, in and through his proper person, hereby 
19 appeals to the Supreme Court of Nevada from the ORDER denying and/or 

-•- -20 -dismissing the - - 	 - 

21 	PETITION FOR WRIT OF  HABEAS CORPUS (Post-Conviction) 

22 	 

24 zt 
e: 

'25 	Dated this 23rd  day of  MARCH  	, 200 6  r. 
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STATE OF NEVADA, 	 ) 
) Case No: C167783 

Plaintiff(s), 	 ) Dept No: IX 
) 

vs. 	 ) 
) 

GREGORY SCOTT HERMANSKI aka ROBERT ) 
) 

JAMES DAY, 	 ) 
) 

Defendant(s), 

CASE APPEAL STATEMENT 

I. Appellant(s): GREGORY SCOTT HERMAN SKI aka ROBERT JAMES DAY 

2. Judge: JENNIFER TOGLIATTI 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

4. All Parties, Appeal: 

Appel lant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: 

Appellant/Proper Person 	 Respondent 
Gregory Scott Hermanski 1169140 	David Roger, District Attorney 
P.O. Box 650 	 200 Lewis Ave. 
Indian Springs, NV 89018 	 Las Vegas, NV 89101 

(702) 671-2700 

Page 747 



• it..a,—■ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

11 

• • 
6. District Court Attorney, Appointed 

7. On Appeal, N/A 

8, Forma Pauperis, N/A 

9. Date Commenced in District Court: 06/08/00 

Dated This 28 day of March 2006. 

Shirley B. Pairaguirre, Clark County Clerk 

By: 

Robin J. Mills, Vputy cgerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar 4002781 
TRACEY J. BR1ERLY 
Deputy District Attorney 

Nevada Bar #006237 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff  
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CLERK 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY HERMANSKI, aka 
Robert James Day, 
41679345 

Defendant. 

ORDER DENYING PETITIONER'S MOTION FOR REHEARING ON DECISION 
ENTERED MARCH 3, 2006 

DATE OF HEARING: 3/27/06 
TIME OF HEARING: 900 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

27th day of March, 2006, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through TRACEY J. 

BRIERLY, Deputy District Attorney, and the Court having heard the arguments of counsel 

and good cause appearing therefor, 

111 

111 

P AWPDOCSORDR1FORDR1006100697801,doc 

Case No. 	C167783 
Dept No. 	IX 
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DAVID ROGER 
DISTRICT ATTOR1 
Nevada Bar #002781 

• • 
IT IS HEREBY ORDERED that the Petitioner's Motio3 for Rehearing on Decision 

Entered March 3, 2006, shall be, and it is denied. 

DATED this 74-  day of April, 2006. 	A 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

Dept No: 	IX 
ROBERT JAMES DAY,aka, 
Gregory Scott Hermanski, #1679345 

Defendant. 

SECOND AMENDED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT 1 - ROBBERY WITH 

USE OF A DEADLY WEAPON (Felony) and COUNT H - BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony), in violation of NRS 207.012, 

193.165 and 207.012; thereafter, on the llth day of May, 2001, the Defendant was present in 

Court for sentencing with counsel wherein the Jury found the Defendant guilty thereof by 

reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOMMER, ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 

Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 
JUDGMENT ENTERED 

JUL 2 8 2005 
PAWPDOCSIJUDG1006100697803.DOC 

CE-01 

rftED 
Jut 21 9 29 All '06 

CLERK 
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Habitual Criminal under NRS 207.012(b) on COUNT II, and is sentenced in COUNT I to 

LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 

COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

Parole; Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; 

Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

appropriate motion as to credit for time served while Deft. serving Federal time. 

The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

and $15000 DNA Analysis Fee. 

DATED this  2,541 day  of July, 2006. 

NNIFErl P. TOGLIATTI cip  

jr 

PAWPDOCS\IUDG1006100697803.DOC 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

FILED 
GREGORY SCOTT HERMANSKI A/KJA ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 
470 b AUG 10 1 P 2: 3b 

Op District Court Case No. C167(1,131:5ce, 	4/1  

. (PCLERK 

CLERK'S CERTIFICATE 

STATE OF NEVADA, as. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED and REMAND this matter to the 
district court for the limited purpose of correcting the judgment of conviction as instructed." 

Judgment, as quoted above, entered this 13th day of July, 2006. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 8th day of August, 2006. 

Janette M. Bloom, Supreme Court Clerk 

By: 	
jr\o‘Aisa:,_ 

Chief Depik Clerk 

JUDGMENT ENTERED 

AU6 11 2006 

CE-01 	816 
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GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

JANETTE M. BLOOM 
CLEP •• SUP REME C • RI 

, 	 • 
D • 	CLER 

ORDER OF AFFIRMANCE AND LIMITED REMAND TO CORRECT 

JUDGMENT OF CONVICTION  

No. 47011 FILE 
JUL 1 3 2006 

tI 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

This is a proper person appeal from an order of the district 

court denying a post-conviction petition for a writ of habeas corpus. 

Eighth Judicial District Court, Clark County; Jennifer Togliatti, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual criminal and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 

SUPREME COURT 

OF 

NEVADA 

No- 14.513 

iteratitiEVIEW4N tAWAMICirrtriBMM...,1*--;c7.1111MCWIMIlitie- A -mw- 446sow.e.-n+ .5,,:Au:Awfaia 
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• 
part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction. 1  

Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated appellant's sentence and conducted 

another sentencing hearing. On December 26, 2002, the State filed a 

notice of intent to seek punishment of appellant as a habitual felon 

pursuant to NRS 207.012, based on appellant's prior convictions. On April 

30, 2003, the district court adjudicated appellant a habitual felon and 

sentenced him to serve two concurrent life sentences in the Nevada State 

Prison without the possibility of parole. The amended judgment of 

conviction was entered on May 16, 2003. This court affirmed the amended 

judgment of conviction on appea1. 2  The remittitur issued on July 27, 2004. 

On July 13, 2005, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. The 

State opposed the petition. Pursuant to NRS 34.750 and 34.770, the 

district court declined to appoint counsel to represent appellant or to 

conduct an evidentiary hearing. On March 3, 2006, the district court 

denied appellant's petition. This appeal followed. 

In his petition, appellant claimed that he received ineffective 

assistance of counsel. To state a claim of ineffective assistance of counsel 

sufficient to invalidate a judgment of conviction, a petitioner must 

'Day v. State, Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 

2Hermanski v. State, Docket No. 41405 (Order of Affirmance, July 1, 
2004). 

SUPREME COURT 
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• 
demonstrate that counsel's performance was deficient in that it fell below 

an objective standard of reasonableness, and prejudice such that there is a 

reasonable probability of a different outcome in the proceedings. 3  The 

court need not address both components of the inquiry if the petitioner 

makes an insufficient showing on either one. 4  

First, appellant claimed that his trial counsel was ineffective 

for failing to advise the district court during the trial that his name was 

really Gregory Scott Hermanski and advising him to admit to the prior 

convictions. Appellant claimed that his trial counsel knew or should have 

known his true name and that the jury's decision was based upon 

appellant's perjured testimony that Robert James Day's convictions were 

his. Appellant claimed that if his true name had been known that he 

would never have testified at trial. 

Appellant failed to demonstrate that his trial counsel's 

performance was deficient or that he was prejudiced. Appellant failed to 

demonstrate that his trial counsel knew or should have known that his 

name was Gregory Scott Hermanski. Appellant was aware at all times of 

his true name and his failure to reveal his true name to the district court 

can only be imputed to him. Appellant cannot be heard to complain that 

the jury convicted him under a false identity that he assumed. 5  Further, 

appellant failed to demonstrate that there was a reasonable probability of 

3Strickland v. Washington,  466 U.S. 668 (1984); Warden v. Lyons, 
100 Nev. 430, 683 P.2d 504 (1984). 

4Strickland,  466 U.S. at 697. 

5See Rhyne v. State,  118 Nev. 1, 9, 38 P.3d 163, 168 (2002) 
(recognizing that a defendant who invited the error would be estopped 
from raising the error as a claim on appeal). 
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• 
a different outcome if he had not testified at trial—appellant was 

positively identified by the victim of the robbery and found to be in 

possession of an amount of money similar to that taken during the robbery 

a short time after the robbery. 6  Therefore, we conclude that the district 

court did not err in denying this claim. 

Second, appellant claimed that his counsel at resentencing 

was ineffective for failing to challenge the validity of the prior convictions 

used to adjudicate him a habitual felon and failing to argue for a sentence 

lesser than life without the possibility of parole. Appellant claimed that 

counsel should have presented as mitigating evidence the fact that he has 

a mental illness, he was fifty-one years old, and he was terminally ill with 

hepatitis C and in need of a liver transplant. 

Appellant failed to demonstrate that his counsel's performance 

was deficient or that he was prejudiced. Appellant failed to demonstrate 

that any of the prior convictions were invalid, and thus, he failed to 

demonstrate than any challenge to the prior convictions would have been 

successful. Appellant failed to demonstrate that any potential arguments 

that counsel could have made would have had a reasonable probability of 

a different sentencing outcome. The presentence investigation report sets 

forth appellant's date of birth and indicates that appellant's "lengthy 

history of psychiatric difficulties" was a mitigating factor. Therefore, we 

conclude that the district court did not err in denying this claim. 

6The victim testified that approximately $1000 was taken. 
Appellant was found in possession of approximately $1000 in the area of 
the crime shortly after the crime had occurred. When appellant was 
initially stopped by a police officer, he fled from the police officer upon 
mention of a "robbery." 

SUPREME CouRT 
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• 
Next, appellant claimed that his appellate counsel was 

ineffective. To state a claim of ineffective assistance of appellate counsel, 

a petitioner must demonstrate that counsel's performance was deficient in 

that it fell below an objective standard of reasonableness, and resulting 

prejudice such that the omitted issue would have a reasonable probability 

of success on appea1. 7  Appellate counsel is not required to raise every non-

frivolous issue on appea1. 8  This court has held that appellate counsel will 

be most effective when every conceivable issue is not raised on appea1. 9  

First, appellant claimed that his appellate counsel was 

ineffective for failing to argue that the district court abused its discretion 

in denying his motion for a new trial. Appellant failed to demonstrate 

that he was prejudiced. Appellant failed to indicate what arguments 

should have been made, and thus, appellant failed to demonstrate that 

this issue had any reasonable probability of success on appeal. Therefore, 

we conclude that the district court did not err in denying this claim. 

Second, appellant claimed that his appellate counsel should 

have filed a reply brief setting forth more argument on the issue of 

whether the State had violated his due process rights by allowing 

appellant to testify under a false name. Appellant claimed that the State 

knew his true name at the time of trial. Appellant failed to demonstrate 

that his trial counsel's performance was deficient or that he was 

prejudiced. Appellant's claim that the State knew that appellant was 

7Kirksey v. State,  112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996) 
(citing to Strickland v. Washington,  466 U.S. 668 (1984)). 

8Jones v. Barnes,  463 U.S. 745, 751 (1983). 

9Ford v. State,  105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 
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testifying under a false name is only speculation, and he failed to 

demonstrate that the State actually knew appellant was committing 

perjury during the trial. Appellant further failed to demonstrate that any 

further arguments on this issue would have changed the outcome of the 

appeal. Therefore, we conclude that the district court did not err in 

denying this claim. 

Third, appellant claimed that his appellate counsel was 

ineffective for failing to argue on appeal that Robert James Day's 

convictions were used during the second sentencing proceeding and that 

the judgment of conviction set forth that he was adjudicated a habitual 

criminal pursuant to NRS 207.010 for the crime of burglary while in 

possession of a deadly weapon when the State only provided notice that 

they were seeking adjudication under NRS 207.012. 

Appellant failed to demonstrate that he was prejudiced. 

Appellant failed to demonstrate that Robert James Day's prior convictions 

were used or relied upon by the district court in the second sentencing 

proceeding. Further, the record demonstrates that appellant was provided 

notice that the State was seeking adjudication as a habitual felon under 

NRS 207.012. It appears from this court's review of the record on appeal 

that the amended judgment of conviction contains a clerical error when it 

sets forth that appellant was sentenced as a habitual criminal pursuant to 

NRS 207.010 on the count of burglary while in possession of a deadly 

weapon. Because the felonies of both robbery with the use of a deadly 

weapon and burglary while in possession of a deadly weapon qualify for 

habitual felon treatment under NRS 207.012 and because the State 

provided notice that this was the statute under which they were seeking 

habitual felon adjudication, it appears that reference to NRS 207.010 in 

SUPREME COURT 

OF 
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J. 

• 
relation to the burglary count is a clerical error.° In order to curtail any 

further confusion in this regard, we remand this matter to the district 

court for the limited purpose of correcting the judgment of conviction to 

read that appellant was adjudicated a habitual felon under NRS 207.012 

for both the robbery and burglary counts. 

Having reviewed the record on appeal and for the reasons set 

forth above, we conclude that appellant is not entitled to relief and that 

briefing and oral argument are unwarranted." Accordingly, we 

ORDER the judgment of the district court AFFIRMED and 

REMAND this matter to the district court for the limited purpose of 

correcting the judgment of conviction as instructed. 

J. 
Hardesty 

10See NRS 207.012(2). 

"See Luckett v. Warden,  91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 
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cc: 	Hon. Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General George Chanos/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K1A ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 47011 

District Court Case No. C167783 

REMITTITUR  

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: August 8, 2006 

Janette M. Bloom, Clerk of Court 

By: 
Chief aieputy Clerk 

cc: Hon. Jennifer Togliatti, District Judge 
Attorney General George Chanos/Carson City 
Clark County District Attorney David J. Roger 
Gregory Scott Hermanski 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITTITUR issued in the above-entitled cause, on 	AUG 102006  
BRAND! 1. WENDE 

Nlittbounty Clerk 

et.e.0 —1 lz.2-8 3 
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GREGORY SCOTT HERMANSKI, aka 
Robert James Day #69140 
P.O. BOx 650 
Indian Springs, NV. 89018 

Defendant in Pro se 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

GREGORY SCOTT HERMANSKI, aka 	) 
Robert James Day, 	 ) 
#1679345 	 ) 

) 
Defendant. 	 ) 

) 
	 ) 

DEFENDANT'S MOTION TO STAY PROCEEDINGS 
AND MOTION FOR APPOINTMENT OF COUNSEL 

NOW COMES, the Defendant, GREGORY SCOTT HERMANSKI, aka ROBERT JAMES 

DAY, and respectfully submits the foregoing Motion to Stay Proceedings and 

Motion for Appointment of Counsel. Which said motion is based upon the 

foregoing Memorandum of Points and Authorities and all paper, pleadings and 

documents on file herein. 

DATED: this  7 	day of -MOW 2006. 
AUgUST 

(1) 
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MEMORANDUM OF POINTS AND AUTHORITIES 
(Statement of the case) 

On July 13, 2005, defendant filed a proper person post-conviction 

petition for a writ of habeas corpus.in  this Honorable Court. The State 

opposed the petition. Pursuant to NRS 34.750 and 34.770, this court declined 

to appoint counsel to represent defendant or to conduct an evidentiary 

hearing. On March 13, 2006, this court denied defendant's petition and 

defendant appealrd to the Supreme Court of Nevada in Supreme Court no. 47011. 

On JUly 13, 2006, the Supreme Court entered "Order of Affirmance and 

Limited Remand to Correct Judgment of Conviction". (See Order, attached as 

defendant's Exhibit "A"). 

In it's Order the Supreme Court determined that: 

"Because the felonies of robbery with the use of a 
deadly weapon and burglary while in possession of 
a deadly weapon qualify for habitual felon treatment 
under NRS 207.012 and 'because the State provided  
notice that this was the statute under which they  
were seeking habitual felon adjudication', it appears 
that reference to NRS 207.010 in relation to the 
burglary count is a clerical error". (See, Attached Order at 

pages 6 and 7). (emphasis added). 

The Supreme Court further determined that: 

"In order to curtail any further confusion in this 
regard, we remand this matter to the district court 
for the limited purpose of correcting the judgment 
of conviction to read that appellant was adjudicated 
a habitual felon under NRS 207.012 for both the 
robbery and burglary counts". (See attached Order , exhibit "A", 

at page 7). 

However, defendant asserts, and the record will show, that said "Notice" 

is defective. While said "Notice" cites to NRS 207.012 (governing habitual 

felon proceedings) said Notice also makes reference to "Habitual Criminal" 

on at least five (5) seperate occasions. Indeed the State specifically 

06 
(2) 
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Re .ectfully7 S ..itted, 	/ 
44 AL 

Ott liermanski [r] 

dvised the court: 

...the State Of Nevada will ask the court to 
sentence the defendant as an "Habitual Criminal" (See, "Notice 

.f Intent to Seek Punishment as a Habitual Criminal", Exhibit "B", pages 2-3). 

Defendant further asserts that because the Supreme Court based it's 

.ecision to remand the case upon it's determination that the State provided 

lotice that it was seeking habitual felon adjudication, defendant objects 

to any such amendment/correction of the judgment of conviction on ground that 

the State's "Notice" is vague and ambiguous and, as such, does not satisfy 

the "Notice Requirement" of the 5th amendment and is in violation of defend-

-nt's right to due process under the 5th amendment of the United States 

onstitution. 

Defendant further asserts that due to the confusion created by the 

State's "Notice", defendant's ability to proceed in this case was severely 

Impaired. 

Thus, defendant asks that this Honorable Court be mindful of the fact 

that defendant is a layman with limited knowledge of the law, and that,thec 

court construe this motion liberally and not hold defendant to the profession-

alism of an attorney. 

Defendant further asks this Honorable Court that due to the complex 

constitutional questions presented herein, and in the interests of justice, 

that this Honorable Court enter an order to stay these proceedings and to 

appoint counsel to examine the matter and properly present it to this court. 

WHEREFORE, defendant prays this Honorable Court, in the interests of 

justice, will grant this motion to stay these proceedings and appoint counsel. 

ated this  7  day of August, 2006. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing 
"DEFENDANT'S MOTION TO STAY PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL" was sent via US Mail to: 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89155-2212 

dated this  8  day of 30M4 2006. 
August 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/KJA 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Resnondent. 

No. 47011 F1LEQ 
JUL 1 3 2006 
JANETTE M, BLOOM 

CLERK,SUPREME C 

BY 
I D 	CLER 

RI 

SUPREME COUFtT 

OF 

NEVADA 

(0) 1947A 
6(z,- Pt13 

ORDER OF AFFIRMANCE AND LIMITED REMAND TO CORRECT 

JUDGMENT OF CONVICTION 

This is a proper person appeal from an order of the district 

court denying a post-conviction petition for a writ of habeas corpus. 

Eighth Judicial District Court, Clark County; Jennifer Togliatti, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual criminal and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 

Page 767 



F- 

S 	 s 
part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction.' 

Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated appellant's sentence and conducted 

another sentencing hearing. On December 26, 2002, the State filed a 

notice of intent to seek punishment of appellant as a habitual felon 

pursuant to NRS 207.012, based on appellant's prior convictions. On April 

30, 2003, the district court adjudicated appellant a habitual felon and 

sentenced him to serve two concurrent life sentences in the Nevada State 

Prison without the possibility of parole. The amended judgment of 

conviction was entered on May 16, 2003. This court affirmed the amended 

judgment of conviction on appea1. 2  The remittitur issued on July 27, 2004. 

On July 13, 2005, appellant filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. The 

State opposed the petition. Pursuant to NRS 34.750 and 34.770, the 

district court declined to appoint counsel to represent appellant or to 

conduct an evidentiary hearing. On March 3, 2006, the district court 

denied appellant's petition. This appeal followed. 

In his petition, appellant claimed that he received ineffective 

assistance of counsel. To state a claim of ineffective assistance of counsel 

sufficient to invalidate a judgment of conviction, a petitioner must 

'Day v. State,  Docket No. 38028 (Order of Affi irmance in Part and 
Remand in Part, November 15, 2001). 

2Hermanski v. State,  Docket No. 41405 (Order 
2004). 

of Affirmance, July 1, 
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demonstrate that counsel's performance was deficient in that it fell below 

an objective standard of reasonableness, and prejudice such that there is a 

reasonable probability of a different outcome in the proceedings. 3  The 

court need not address both components of the inquiry if the petitioner 

makes an insufficient showing on either one. 4  

First, appellant claimed that his trial counsel was ineffective 

for failing to advise the district court during the trial that his name was 

really Gregory Scott Hermanski and advising him to admit to the prior 

convictions. Appellant claimed that his trial counsel knew or should have 

known his true name and that the jury's decision was based upon 

appellant's perjured testimony that Robert James Day's convictions were 

his. Appellant claimed that if his true name had been known that he 

would never have testified at trial. 

Appellant failed to demonstrate that his trial counsel's 

performance was deficient or that he was prejudiced. Appellant failed to 

demonstrate that his trial counsel knew or should have known that his 

name was Gregory Scott Hermanski. Appellant was aware at all times of 

his true name and his failure to reveal his true name to the district court 

can only be imputed to him. Appellant cannot be heard to complain that 

the jury convicted him under a false identity that he assumed. 5  Further, 

appellant failed to demonstrate that there was a reasonable probability of 

3Strickland v. Washington, 466 U.S. 668 (1984); Warden v. Lyons, 
100 Nev. 430, 683 P.2d 504 (1984). 

4Strickland, 466 U.S. at 697. 

5See Rhyne v. State, 118 Nev. 1, 9, 38 P.3d 163, 168 (2002) 
(recognizing that a defendant who invited the error would be estopped 
from raising the error as a claim on appeal). 

3 

Page 769 



4 

• 	• 
a different outcome if he had not testified at trial—appellant was 

positively identified by the victim of the robbery and found to be in 

possession of an amount of money similar to that taken during the robbery 

a short time after the robbery. 6  Therefore, we conclude that the district 

court did not err in denying this claim. 

Second, appellant claimed that his counsel at resentencing 

was ineffective for failing to challenge the validity of the prior convictions 

used to adjudicate him a habitual felon and failing to argue for a sentence 

lesser than life without the possibility of parole. Appellant claimed that 

counsel should have presented as mitigating evidence the fact that he has 

a mental illness, he was fifty-one years old, and he was terminally ill with 

hepatitis C and in need of a liver transplant. 

Appellant failed to demonstrate that his counsel's performance 

was deficient or that he was prejudiced. Appellant failed to demonstrate 

that any of the prior convictions were invalid, and thus, he failed to 

demonstrate than any challenge to the prior convictions would have been 

successful. Appellant failed to demonstrate that any potential arguments 

that counsel could have made would have had a reasonable probability of 

a different sentencing outcome. The presentence investigation report sets 

forth appellant's date of birth and indicates that appellant's "lengthy 

history of psychiatric difficulties" was a mitigating factor. Therefore, we 

conclude that the district court did not err in denying this claim. 

6The victim testified that approximately $1000 was taken. 
Appellant was found in possession of approximately $1000 in the area of 
the crime shortly after the crime had occurred. When appellant was 
initially stopped by a police officer, he fled from the police officer upon 
mention of a "robbery." 
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Next, appellant claimed that his appellate counsel was 

ineffective. To state a claim of ineffective assistance of appellate counsel, 

a petitioner must demonstrate that counsel's performance was deficient in 

that it fell below an objective standard of reasonableness, and resulting 

prejudice such that the omitted issue would have a reasonable probability 

of success on appea1. 7  Appellate counsel is not required to raise every non-

frivolous issue on appea1. 8  This court has held that appellate counsel will 

be most effective when every conceivable issue is not raised on appea1. 9  

First, appellant claimed that his appellate counsel was 

ineffective for failing to argue that the district court abused its discretion 

in denying his motion for a new trial. Appellant failed to demonstrate 

that he was prejudiced. Appellant failed to indicate what arguments 

should have been made, and thus, appellant failed to demonstrate that 

this issue had any reasonable probability of success on appeal. Therefore, 

we conclude that the district court did not err in denying this claim. 

Second, appellant claimed that his appellate counsel should 

have filed a reply brief setting forth more argument on the issue of 

whether the State had violated his due process rights by allowing 

appellant to testify under a false name. Appellant claimed that the State 

knew his true name at the time of trial. Appellant failed to demonstrate 

that his trial counsel's performance was deficient or that he was 

prejudiced. Appellant's claim that the State knew that appellant was 

7Kirksey v. State,  112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996) 
(citing to Strickland v. Washington,  466 U.S. 668 (1984)). 

8Jones v. Barnes,  463 U.S. 745, 751 (1983). 

9Ford v. State,  105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 
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testifying -  under a false name is only speculation, and he failed to 

demonstrate that the State actually knew appellant was committing 

perjury during the trial. Appellant further failed to demonstrate that any 

further arguments on this issue would have changed the outcome of the 

appeal. Therefore, we conclude that the district court did not err in 

denying this claim. 

Third, appellant claimed that his appellate counsel was 

ineffective for failing to argue on appeal that Robert James Day's 

convictions were used during the second sentencing proceeding and that 

the judgment of conviction set forth that he was adjudicated a habitual 

criminal pursuant to NRS 207.010 for the crime of burglary while in 

possession of a deadly weapon when the State only provided notice that 

they were seeking adjudication under NRS 207.012. 

Appellant failed to demonstrate that he was prejudiced. 

Appellant failed to demonstrate that Robert James Day's prior convictions 

were used or relied upon by the district court in the second sentencing 

proceeding. Further, the record demonstrates that appellant was provided 

notice that the State was seeking adjudication as a habitual felon under 

NRS 207.012. It appears from this court's review of the record on appeal 

that the amended judgment of conviction contains a clerical error when it 

sets forth that appellant was sentenced as a habitual criminal pursuant to 

NRS 207.010 on the count of burglary while in possession of a deadly 

weapon. Because the felonies of both robbery with the use of a deadly 

weapon and burglary while in possession of a deadly weapon qualify for 

habitual felon treatment under NRS 207.012 and because the State 

provided notice that this was the statute under which they were seeking 

habitual felon adjudication, it appears that reference to NRS 207.010 in 

SUPREME COURT 

OF 
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relation to the burglary count is a clerical error. 1.° In order to curtail any 

further confusion in this regard, we remand this matter to the district 

court for the limited purpose of correcting the judgment of conviction to 

read that appellant was adjudicated a habitual felon under NRS 207.012 

for both the robbery and burglary counts. 

Having reviewed the record on appeal and for the reasons set 

forth above, we conclude that appellant is not entitled to relief and that 

briefing and oral argument are unwarranted." Accordingly, we 

ORDER the judgment of the district court AFFIRMED and 

REMAND this matter to the district court for the limited purpose of 

correcting the judgment of conviction as instructed. 

J. ■••■• } 

Hardesty 

105ee MRS 207.012(2). 

"See Luckett v. Warden, 91 Nev. 681, 682, 541 P.2d 910, 911 (1975). 

SUPREME COURT 

OF 

NEVADA 

(0) I947A 

Page 773 



4  Ai • • 

8 

9 .  

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

15  
446 

tia 
us U7  
cc ta 

t:128 

Case No. 	C167783 

Dept. No. 	IV 

NOTC 
STEWART L. BELL 

2 H Clark County District Attorney 
Nevada Bar it000477 

3  II scou S. MITCHELL 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA; 

-vs- 

GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendint. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL: 

TO: GREGORY SCOTT HERMANSIU, aka Robert James Day, Defendant; and 

TO: SHARON DICKINSON, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012,, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKITika Ro6e-it-  James WY, as an habitual criminal is said Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 

200380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony — NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY WITH USE OF A 

DEADLY WEAPON (Felony — NRS 200.380, 193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony — NRS 205.060, 193.165), the STATE 

I o tt 
PAWPCOCSWOTICE100e00697801.cloc 
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NOTC 
STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA T - 	.) 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
12 GREGORY SCOTT HERMANSIU, aka 

Robert James Day, 
13 #1679345 

Defendant 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant; and 

TO: SHARON DICKINSON, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMA/‘ISKI5Iii Robirt James Dif,' as ariliabitiud - critninil lai laid Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony — MRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony— NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY/ WITH USE OF A 

DEADLY WEAPON and BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAPON, the STATE OF NEVADA will ask the court to sentence the Defendant as an 

-VS- 
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Habitual Criminal based upon the following felony convictions, to-wit: 

1. That in 1969, the Defendant was convicted in the State of Florida, for the crime of 

Attempt Larceny of Auto, in Case No. 69C-565. 

2. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

areeny of Motor Vehicle, in Case No. 71-3390. 

3. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

Breaking and Entering, in Case No. 71-3828. 

4. That in 1972, the Defendant was convicted in the State of Florida, for the crime of 

Burglary, in Case No 71-3110. 

5. That in 1977, the Defendant was convicted in the State of Florida, for the crime of 

Buying or Receiving Stolen Property, in Case No. 74-7116. 

6. That in 1978, the Defendant was convicted in the State of Florida, for Probation 

Violation, Driving Under the Influence, Federal District Court, in Case No. 766-192. 

7. That in 1981, the Defendant was convicted in the State of Florida, for the crimes of 

Possession of Cocaine and Carrying Concealed Firearm, in Case No. 79-2816CF. 

8. That in 1984, the Defendant was convicted in the State of Florida, for the crime of 

Bank Robbery, in Case No. 81-6119-CR-JAG. 

9. That in 1986, the Defendant was convicted in the State of Florida, for the crime of 

Aggravated Assault, in Case No. 85-784CF. 

10. That in 1987, the Defendant was convicted in the State of Florida, for the crimes 

of Counts I and LI, Bank Robbery with Use of a Firearm in the Commission of a Robbery, 

and Counts H1 and IV, Bank Robbery With Use of a Firearm in the commission of a 

Robbery, U.S. District Court, Southern District of Florida, in Case No. 85-662-CR-KING. 

/// 

/// 

1/1 	 ,L;6; "
r 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada ; . r #000477 

SO.rerAf4rit 
Chief Deputy District Attorney 
Nevada Bar #000346 

BY 

DIANE DICKSON, Deputy Public Defender 
ATTORNEY FOR DEFENDANT-
455-5112 
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11. That in 1998, the Defendant was convicted in the State of Florida, for the crime 

of Armed Burglary and Armed Robbery, in Case No. 94-24164C. 

CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby certify that service of the State's NOTICE OF INTENT TO SEEK 

PUNISHMENT AS A HABITUAL CRIMINAL is hereby acknowledged this doSe.   day of 

December, 2002. 

l,t;liV "Sit  

mei LA 	4.  

3 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 4002781 
H. LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

DEPT NO: IX 

GREGORY SCOTT HERMANSKT, 
a/k/a Robert James Day, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY PROCEEDINGS AND 

MOTION FOR APPOINTMENT OF COUNSEL 

DATE OF HEARING: 8-23-06 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

H. LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

Authorities in Opposition to Defendant's Motion To Stay Proceedings And Motion For 

Appointment Of Counsel. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ / / 

/ 1 / 

CAProgram FileeNsevia.ConikDocument ConverierVemp1124279-174894DOC 

CASE NO: C167783 

-VS- 

Page 779 



• POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski I , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

criminal to a minimum of one hundred twenty (120) months and a maximum of three 

hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering that 

the district court vacated Defendant's sentence and conducted another sentencing hearing. 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day" After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanslci, 
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In response the State also filed a notice of intent to seek punishment of Defendant as a 

habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, this 

Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced him 

to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. Defendant filed a Motion 

for Prisoner Transport on October 5, 2005. The State's response was filed on October 24, 

2005. On October 24, 2005, the Court heard argument and denied Defendant's Motion for 

Prisoner Transport. The Court also ordered a supplemental response from the State 

regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

counsel at his re-sentencing under his true/birth name. The State filed its Supplemental 

Response on December 8, 2005. On February 3, 2006, the court denied Defendant's Petition 

for Writ of Habeas Corpus (Post-Conviction). A Findings of Fact, Conclusions of Law and 

Order was filed on March 3, 2006. A Notice of Entry of Decision and Order was filed on 

March 6, 2006. 

On Marcy 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

to the District Court for the sole purpose of amending the Judgment of Conviction to read 

that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

robbery and burglary counts. Remittitur was issued on or about July 18, 2006. 

CAProiram Files1Neevia.Com1Dccument Convesterltemp1124274-174894.DOC 
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Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 28, 2006. 

Defendant filed his instant motion on August 11, 2006. The State's Opposition is as 

follows. 

ARGUMENT  

DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF AN ATTORNEY AND 

A STAY IN PROCEEDINGS IS UNWARRANTED 

In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court 

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings. 

In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court 

similarly observed that "[t]he Nevada Constitution...does not guarantee a right to counsel in 

post-conviction proceedings, as we interpret the Nevada Constitution's right to counsel 

provision as being coextensive with the Sixth Amendment to the United States 

Constitution." 

NRS 34.750 provides, in pertinent part: 
"[a] petition may allege that the Defendant is unable to 

pay the costs of the proceedings or employ counsel. If the court 
is satisfied that the allegation of indigency is true and the petition 
is not dismissed summarily, the court may appoint counsel at the 
time the court orders the filing of an answer and a return. In 
making its determination, the court may consider whether: 

(a) The issues are difficult; 
(b) The Defendant is unable to comprehend the 
proceedings; or 
(c) Counsel is necessary to proceed with 
discovery." (emphasis added). 

Under NRS 34.750, it is clear that the court has discretion in determining whether to 

appoint counsel. MeKague specifically held that with the exception of NRS 34.820(1)(a) 

[entitling appointed counsel when petition is under a sentence of death], one does not have 

"[a]ny constitutional or statutory right to counsel at all" in post-conviction proceedings. Id. 

at 164. 

The Nevada Supreme Court has observed that a defendant "must show that the 

requested review is not frivolous before he may have an attorney appointed." Peterson v.  

C:Wro4ram Files \Neevia.Com1Dccument Converteridemp1124274-1174894.130C 
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Warden, Nevada State Prison,  87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 

177.345(2)). Defendant has failed to make this requisite showing, therefore, his request for 

appointment of counsel should be denied. 

Further, a stay in the court's issuance of a Second Amended Judgment of Conviction 

as per the Order of the Nevada Supreme Court in case No. 47011 is unwarranted. Defendant 

contends that the State's Notice of Intent to Seek Punishment as a Habitual Criminal as filed 

on December 26, 2002, was defective and therefore failed to satisfy the notice requirement. 

Defendant fails to note, however, that the Notice of December 26, 2002, properly and 

adequately reflected the State's request for the Habitual Criminal adjudication of Defendant 

pursuant to NRS 207.012 and that the State provided the requisite number of certified copies 

of Defendant's previous judgments of conviction to satisfy NRS 207.012 regardless of 

whether the State called such adjudication "habitual criminal" or "habitual felon." Further, 

the State only sought Defendant's adjudication as a habitual offender under NRS 207.010 

when it still believed that Defendant's name (and accompanying prior criminal history) was 

that of Robert James Day. As soon as it was discovered that Defendant's birth name was 

Gregory Scott Hermanski the State filed a new Notice (that of December 26, 2002 — 

Defendant's Exhibit B) reflecting its intent to seek Defendant's adjudication as a habitual 

offender pursuant to NRS 207.012. As such, Defendant's argument is wholly without merit. 

Finally, Defendant's request for a stay is moot as this court, as per the Nevada 

Supreme Court's Order of July 13, 2006, filed a Second Amended Judgment of Conviction 

on July 28, 2006. 

III 

III 

CAProiram Filas\Neevia.Com\Document  Converter Aemp\124274-174894DOC 
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CONCLUSION  

Based on the aforementioned arguments, the State respectfully requests that this court 

DENY Defendant's Motion for Appointment of Counsel and for a Stay in the Proceedings. 

DATED this 22 day of August, 2006. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Craig L. Hendricks 
1-I., LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing was made this 22n d  day of 

August, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMAN SKI, aka 
ROBERT JAMES DAY #69140 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 

BY  Is/ J. Robertson  

Secretary for the District Attorney's Office 

SO/HLS/jr 
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STATE OF NEVADA 	 ) 
) Case No: CI67783 

Plaintiff(s), 	 ) Dept No: IX 
) 

vs. 	 ) 

GREGORY SCOTT HERMANSKI aka ROBERT ) 
) 

JAMES DAY, 	 ) 
) 

Defendant(s), 

CASE APPEAL STATEMENT 

1. Appellant(s): GREGORY SCOTT RERMANSK1 

2. Judge: JENNIFER TOGLIATTI 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), GREGORY SCOTT HERMANSK1 aka ROBERT JAMES DAY 

4. All Parties, Appeal: 

Appellant(s), GREGORY SCOTT HERMANSK1 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: 

Appellant/Proper Person 	 Respondent 
Gregory Scott Hermanski 69l 40 	 David Roger, District Attorney 
P.0, Box 650 	 200 Lewis Ave. 
Indian Springs, NV 89018 	 Las Vegas NV 89101 

(702) 671-2700 
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By: 

• 	• 
6. District Court Attorney, Appointed 

7. On Appeal, N/A 

8. Forma Pauperis, N/A 

9. Date Commenced in District Court: June 8, 2000 

Dated This 28 day of August 2006. 

Shirley B. Parraguirre, Clark County Clerk 

Robin J. Mills, Dtputy\Clerk 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

GEGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendant. 

ORDER DENYING DEFENDANT'S MOTIO TO STAY PROCEEDINGS AND MOTION 
FOR APPOINTMENT OF COUNSEL 

DATE OF HEARING: 8/23/06 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

23rd day of August, 2006, the Defendant not being present, Dianne Dickson, Deputy Public 

Defender, the Plaintiff being represented by DAVID ROGER, District Attorney, through 

TRACEY J. BRIERLY, Deputy District Attorney, and the Court having heard the arguments 

of counsel and good cause appearing therefor, 

/// 

/// 	 14 

Case No. 	C167783 
Dept No. 	IX 

NWPDOCMORDRIFORDR1006100697809Anc 
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Zrgi^ • 	• 
IT IS HEREBY ORDERED that the Defendant's Motion to Stay Proceedings and 

Motion for Appointment of Counsel, shall be, and it is denied. 

DATED this  A8'i day  of August, 2006. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 
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02-4s, 

RECEIVED 

Nnv 0 2 2006 

COUNTY CLERK 

JUDGMENT ENTERED 

NOV O3ZO6 

CE-01 

• • 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 

District Court Case No. 

FILED 47963 

2ff1ti NOV -2 P 2: 31 
C167783 

ir) 

• ••••^ 

Cl r 	 (` 

CLERK'S CERTIFICATE 

STATE OF NEVADA, as. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT  

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER this appeal DISMISSED." 

Judgment, as quoted above, entered this 3rd day of October, 2006. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 

the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 31st day of October, 2006. 

Janette M. Bloom, Supreme Court Clerk 

By: 
Chief Duty Clerk 
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No. 47963 

FLED 
OCT 0 3 2006 

IEF DEPUTY CLERK 

SUPREME COURT 

OF 

NEVADA 

(0) 1947A 4401x. 

06- zuBil 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

-GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

ORDER DISMISSING APPEAL 

CD 

a 
rn 
TT1 

< r_. P■1 rn 
rn I=  En 

Col 

This is a proper person appeal from an order of the district 

court denying a second amended judgment of conviction and an order 

denying a motion for stay and appointment of counsel. Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual criminal and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 
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part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction.' 

Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated appellant's sentence and conducted 

another sentencing hearing. On December 26, 2002, the State filed a 

notice of intent to seek punishment of appellant as a habitual felon 

pursuant to NRS 207.012, based on appellant's prior convictions. On April 

30, 2003, the district court adjudicated appellant a habitual felon and 

sentenced him to serve two concurrent life sentences in the Nevada State 

Prison without the possibility of parole. The amended judgment of 

conviction was entered on May 16, 2003. This court affirmed the amended 

judgment of conviction on appea1. 2  The remittitur issued on July 27, 2004. 

Appellant next pursued a post-conviction petition for a writ of 

habeas corpus challenging the validity of his judgment of conviction and 

sentence. The district court denied the petition. On appeal, this court 

affirmed the decision of the district court to deny the petition, but 

remanded the matter for the limited purpose of correcting a clerical error 

in the judgment of conviction—the amended judgment of conviction 

'Day v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 

2Hermanski v. State,  Docket No. 41405 (Order of Affirmance, July 1, 
2004). 
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fo 	 • 
mistakenly stated that appellant was adjudicated a habitual criminal 

pursuant to NRS 207.010 for the burglary count, when in fact a review of 

the record revealed that he was adjudicated a habitual felon pursuant to 

NRS 207.012. 3  On July 27, 2006, the district court entered a second 

amended judgment of conviction correcting the clerical error in the 

judgment of conviction. 

Appellant has filed the instant appeal from the second 

amended judgment of conviction and from a subsequent order of the 

district court denying a motion for stay and appointment of counsel. This 

court's review of this appeal reveals defects. First, there is no basis for an 

appeal from the second amended judgment of conviction because the 

district court fully complied with this court's order; the district court only 

corrected the clerical error identified by this court in the post-conviction 

appeal proceedings. 4  

Further, this appeal contains a jurisdictional defect. The right 

to appeal is statutory; where no statute or court rule provides for an 

3Hermanski v. State,  Docket No. 47011 (Order of Affirmance and 
Limited Remand to Correct Judgment of Conviction, July 13, 2006). 

4The issue of whether there was a clerical error was decided in the 
post-conviction appeal. The doctrine of the law of the case prevents 
revisitation of this issue. See Hall v. State, 91 Nev. 314, 535 P.2d 797 
(1975). 
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appeal, no right to appeal exists. 5  No statute or court rule provides for an 

appeal from an order of the district court denying a motion for stay and 

appointment of counsel. Accordingly, we 

ORDER this appeal DISMISSED. 

Gibbons 

	 , 
Maupin 

.1.--)4C)1.4■9 1 ge 	, J. 
Douglas 	I 

cc: 	Hon. Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General George Chanos/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 

5Castillo v. State,  106 Nev. 349, 792 P.2d 1133 (1990). 

J. 
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O • 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSK1 AIWA ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 47963 

District Court Case No. C167783 

RE MITTITU R  

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: October 31, 2006 

Janette M. Bloom, Clerk of Court 

By: 	- 
Chief Deputy Clerk 

cc: Hon. Jennifer Togliatti, District Judge 
Attorney General George Chanos/Carson City 
Clark County District Attorney David J. Roger 
Gregory Scott Hermanski 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the 

REMITT1TUR issued in the above-entitled cause, on miev.d4A-r-  

ROBIN MILLS  
DePutY County Clerk 

c4,-- 71 I 5g 
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DciN1  
S.D.C.C. 
P 0 Box 208 #  6CtILID 

r  t_E
) 

4  • 

Indian Springs NV 89070-0208 

Defendant Pro Se 

THE STATE OF NEVADA, 4—ZA0 

vs. 	 • 
Gregor 	1-1e,r-relemsc., 

RnIve•A- 3arnp6 Col  

Dept. No, '1.X  

DATE OF HEARING: 

TIME OF HEARING: 

817 

4 z6 VIA "til ta 3 

A. 
, kw` 

FR oF 'NE COURT 
DISTRICT COURT 

CL ARK COUNTY, NEVADA 

Case No- C. Vt,170  Plaintiff, 

Defendant. 

NOTICE OF MOTION AND MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 

FOR MODIFICATION OF SENTENCE  

COMES NOW, Defendant, CirarAordit 	(Defendant), 

by and through his proper person, and hereby submits for this 

Court's review and consideration, the above and foregoing Motion 

To Correct An Illegal Sentnece Or In The Alternative Motion For 

Modification of Sentence (Motion). 

This Motion is brought pursuant to the provisions of Nevada 

Revised Statutes (NRS), 176.555, and is based upon all the papers, 

documents, pleadings, transcripts, and exhibit's on file herein, 

as well as the attached Points and Authorities in support hereof; 

and oral argument at the time of hearing set to have the matter 

placed on this Court's calendar, as Defendant does specifically 

REIDENIND 

FEB 9 2010 

wax OFVECOUPIT 
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, 20/6 . 

Adi 

Def,f pd t Pro S 

request that this Court conduct an adequate hearing of this Motion 

as concerns the facts and the law set forth herein this Motion. 

NOTICE OF MOTION  

TO: The State of Nevada, and the Office of the District Attorney, 

counsel for the Plaintiff, YOU AND EACH OF YOU WILL PLEASE TAKE 

NOTICE that, the above named Defendant will bring on for hearing 

the above and foregoing Motion To Correct An Illegal Sentence Or 

In The Alternative Motion For Modification of Sentence, in Depart- 

ment 	, of the Eighth Judicial District Court, at the hour of 

O'Clock 	.M., or as soon as the matter can be heard by the 

Court. 

You are hereby NOTICED that your failure to respond and/or to 

otherwise oppose this Motion, will be deemed by the Defendant as 

your consenting to the granting of the relief requested by the 

Defendant herein. That, the proceedings of the foregoing Motion 

must proceed-pursuant to the District Court rules (DCR), Rule 13 

et seq., and the Eighth Judicial District Court Rules (EJDCR), 

Rule 3.20, to afford the Defendant with the full panoply protect-

ion of the Due Process and Equal Protection of the law, as set 

forth in - the Fifth (5th), and Fourteenth (14th), Amendments to the 

United States Constitution, and Article 1 § 8 of the Nevada Con-

stitution. 

Respectfully submitted: 

Dated this-WS day of  Jebu.irezr7 

-2- 
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POINTS AND AUTHORITIES  

ARGUMENT  

"A motion to correct an illegal sentence is an appropriate 

vehicle for raising the claim that a sentence is facially illegal 

at any time; such a motion cannot be used as a vehicle for chall-

enging the validity of .a judgment of conviction or sentence based 

on alleged errors occurring at trial or sentencing." Edwards v. 

State, 112 Nev. 704, 708, 918 P.2d 321, 324 (Nev. 1996). 

The Court in Edwards  clearly established the appropriate pro-

cedure for challenging an illegal sentence. The Nevada Supreme 

Court (Nev. Sup. Ct.), has stated that the district court has the 

right to correc an illegal sentence at any time. Passanisi v. 

State, 108 Nev. 318, 321, 831 P.2d 1371, 1372 (Nev. 1992); see also  

MRS 176.555. 

Defendant contends that the sentence imposed is facially in-

valid for the following reasons: Defendant contends that the im-

position/adjudication of the habitual/recidivist enhancement pen-

alty is illegal, as contemplated under MRS 176.555. As such this 

Court has the authority/jurisdiction to correct the same at any timE 

Defendant states that the habitual/recidivist enhancement 

penalty is illegal, due to the failure of the sentencing court to 

have, correctly imposed sentence on the substantive charge first. 

See: Burns v. State, 88 Nev. 215, 220, 495 P.2d 602, 606-07 (Nev. 

1972). Thus, without Defendant being sentenced on the substant-

ive crime charged "first", the district court did not have juris-

diction/subject matter jurisdiction, to impose the habitual/recid- 

-3- 
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ivist penalty sentence upon the Defendant. 

The gate way to the habitual/recidivist enhancement penalty 

sentence, as contemplated under the plain language of NRS 207.016 

et seq., is a sentnece imposed for the principal crime first. This 

as NRS 207.016(1) states impart as follows: 

NRS 207.016 Procedure; trial of primary 
offense; prior convictions 
1. "A conviction pursuant to NRS 207.010, 
207.012, or 207.014 operates only to in-
crease, not to reduce, the sentence other- 
wise provided by law for the principal crime." 

The plain language "the sentence otherwise provided by law 

for the principal crime", of NRS 207.016(1), means the substant- 

ive crime charged, as delineated in Burns, 88 Nev. at 220, 495 P.2d 

at 606-07. 

Nevada law creates a liberty interest in sentencing proced-

ures that is protected by Due Process. See: Walker v. Deeds, 50 

F.3d 670, 672 (9th Cir. 1995). 

The definition of sentence-as defined by Blacks Law Diction-

ary Eighth Edition Bryan A. Garner, Editor In Chief at page 1393 

States: 

"The judgment that a court formally 
pronounces after finding a criminal 
defendant guilty; The punishment im-
posed on a criminal wrongdoer." 

Thus, the sentencing procedure for the habitual/recidivist 

enhancement penalty is/must proceed as follows: 

1. Formal pronouncement of the substantive crime charged 
of guilt; 

2. The punishment imposed on the substantive crime 
charged; 

3. The court then vacating the sentence imposed on 

-4- 
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the substantive crime charged; 
(the court must vacate the sentence on 
the substantive crime charged so that the 
defendant does not receive two (2), on a 
single crime charged); 

4. Then the court imposes the habitual/recidivist en-
hancement penalty. 

The failure of the district court to impose the sentence on 

the substantive crime charged, leaves the Defendant sentenced 

soley on the habitual/recidivist enhancement penalty, which the 

Defendant cannot stand convicted on, this as the habitual/recidi-

vist enhancement penalty is not an offense. See: Wynn v. State, 

96 Nev. 673, 678, 615 P.2d 946, 949 (Nev. 1980). Thus, simply 

put in order for the Defendant to stand convicted of a crime, upon 

which then the sentencing court can impose, the habitual/recidivist 

enhancement penalty; the court must sentence on the substantive 

crime charged first. 

Wherefore, this Court must reverse the adjudication that the 

Defendant received for the habitual criminal/recidivist penalty, 

and re-sentence Defendant soley on the substantive crime charged. 

• • • 

-5- 
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IN THE ALTERNATIVE MOTION FOR 

MODIFICATION OF SENTENCE  

Defendant does hereby seek themodification of his habitual/ 

recidivist sentence imposed by this Court, as more fully set forth 

in the attached Judgment of Conviction. 

The Defendant seeks modification of the sentence imposed for 

the habitual/recidivist enhancement penalty, pursuant to the hold-

ings of the Nevada Supreme Court (Nev. Sup. Ct.), in Burns v. 

State, 88 Nev. at 220, 495 P.2d at 606-07. 

Defendant state's that this Court has jurisdiction to so mod-

ify Defendant's sentence pursuant to State v. eighth Judicial Dist. 

In and For Clark County, 677 P.2d 1044 (Nev. 1984). 

Defendant firsts sets forth that this Court must modify his 

sentence Ldnce, this Court failed to sentence the Defendant on the 

substantive crime charged. Again, the Nev. Sup. Ct. in Burns, 

88 Nev. at 220, 495 P.2d at 606-07 held as follows: 

"The 25-year sentence, however, may not stand. 
Preliminarily, as this court said in Hollander 
v. State, 82 Nev. 345, 353, 418 P.2d 802, 807 
(1966): 'The trial court must sentence on the 
substantive crime charged 	., and then in- 
voke the recidivist statute to determine the 
penalty.'" (Emphasis added). 

The record does reflect that the Defendant was not sentenced 

on the substantive crime charged, the court simply adjudged the 

Defendant guilty of the substantive crime charged, and then invoked 

the recidivist statute, and imposed the penalty under said statute. 

In Burns, supra, it is clear that the district court must sentence 

on the substantive crime charged first, and that imposing said 

-6- 
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sentence on the substantive crime charged first, is not discretion-

ary on the partof the district court, this as the Defendant does 

have a liberty interest in sentencing procedures. Walker, 50 F.3d 

at 672. Additionally, the word must,. as utilized in Burns, 88 Nev. 

at 220, 495 P.2d at 606-07, is mandatory language, and such lang-

uage imposes .a specific sentencing duty on the district court. 

Compare: NRS 0.025, and Tarango v. State Indus. Ins. System, 117 

Nev. 444, 25 P.3d 175 (Nev. 2001). 

Thus, Defendant states that he has a protected liberty inter-

est under the DUE PROCESS CLAUSE of the Fifth (5th), and Fourteenth 

(14th), Amendments to the United States Constitution to be corr-

ectly sentence to the substantive crime/offense first. Stated 

simply, "a State creates a protected liberty interest by placing 

substantive limitations on official discretion. Ohm v. Wakine-

kona, 461 U.S. 238, 249, 103 S.Ct. 1741, 1747 (1983); A State may 

do this in a number of ways. 	Our past decisions suggest/ 

however, that the most common manner in which a State creates lib-

erty interest is by establishing "substantive predicates" to govern 

official decision making, Hewitt v. Helms, 459 U.S. 460, 472, 103 

S.Ct. 864, 871 (1983); and further, by mandating the outcome to be 

reached upon a finding that the relevant criteria have been met. 

Kentucky Dept. of Corrections v. Thompson, 490 U.S. 454, 462, 109 

s.ct. 1904, 1909 (1989). 

In Burns,  supra, the Nev. Sup. Ct. clearly utilized substant-

ive predicates, to govern the district court's in the State of 

Nevada, in sentencing on the substantive crime charged first, and 

then invoking the recidivist statute ... . Id. at 88 Nev. at 220, 

-7- 
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495 P.2d at 606-07. 

Since the trial court imposed a separate sentence only on the 

crime of the prior felony convictions, it would appear to make the 

prior felony convictions the substantive crime charged/offense 

standing alone, which it is not. The trial court must sentence on 

the substantive crime charged, and then invoke the recidivist stat-

ute to determine the penalty. Hollander V. State, 82 Nev. 345, 

353, 418 P.2d 802, 805 (Nov. 1966). 

Again, this manner of imposing sentence on the substantive 

crime charged, is not a discretionary matter of the district court. 

The district court "musts impose sentence on the substantive crime 

charged. Burns, supra, and Hollander, supra. Sentencing the Def-

endant on the substantive crime charged first, is a liberty inter-

est protected under Nevada law. Walker, supra. 

Thus, just as in Burns,  supra, that the 25 year sentence could 

not stand, here Defendant's 44t. 1/31-4‘no,A-  cnef-/i1111 j) 	varnito .  

habitual/recidivist sentence cannot stand. This as to allow said 

sentence to stand would make the recidivist/habitual criminal sen-

tence a substantive offense, which it is not. Hollander, 82 Nev. 

at 353, 418 P.2d at 805. 

Wherefore, pursuant to State v. Eighth Judicial Dist.  

100 Nev. at 95-96, 677 P.2d at 1047, 1048, this Court has the 

authority/jurisdiction to modify Defendant's sentence, to correct 

a judgment or sentence founded on mistake is in accord with the 

constitutional consideration underlying the sentencing process. 

• 

-8- 
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CONCLUSION  

Wherefore, Defendant prays that this Court will ensue to cor-

rect the imposition of sentence on the recidivist/habitual enhance-

ment penalty. 

It is suggested that a proper sentence in this case would 

read: 

"That, Defendant, ert2ivi cyA"4e,ryncrnfIV..1 	, is guilty of the 

Coice4 	ZolAet. 	 uadkxfOY\ TI‘t avet 3$0, 3  
crime of rcui-rv Tr: •flu 	toiA; 	ifrner)c-2-(-.arr.. 	rk cOn.r11)(pork fovki 	DM  • 

and the recidivist/habitual criminal sentence is hereby vacated." 

Wherefore, this Court must reverse the adjudication that the 

Defendant received for the habitual/recidivist enhancement penalty, 

and resentence Defendant solely on the substantive crime charged. 

Burns, supra. 

Respectfully submitted: 

Dated this Z.5 day of  Jah640g,  

/ / I 

/ / / / 

/ / / / 

, 20 /O. 
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CERTFICAIE OF SERVICE BY MAULING 

2 I 	I,  GrerniccA aern.xckyk5 	, hereby certify, pursuant to NRCP 5(b), that on this 

3 I day of 	 , 20 	I mailed a true and correct copy of the foregoing,, "  Notice of  

4 Motion And Motion To Correct An Illegal Sentence Or In The ... 

5 by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 

6 addressed as follows: 

7 

	

8 	District Attorney  
Clark County, Nevada  

	

9 	200 Lewis Ave.  
P 0 Box 552212  

	

10 	as Vegas NV 89155-2212  

11 

12 

13 
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Date Sign 

AFFIRMATION 
Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding  Notice of Motion  

And Motion To Correct An Illegal Sentence Cr  In  The ... 

(Title of Document) 

filed in District Court Case number 	C I011:3  

ex Does not contain the social security number of any person. 

-OR- 

0 	Contains the social security number of a person as required by: 

A. A specific state or federal law, to wit: 

(State specific law) 

-or- 

B. For the administration of a public program or for an application 
for a federal or state grant. 

G  
Printarrid 

Defendant Pro Se 

Title 
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JOCP 
DAVID ROGER 
Clark County District Attorney 	 Pitn;DI. Nevada Bar #002781 
200 South Third Street 	 j111. 11 9 29 Ail 'Os Las Vegas, Nevada 89155-2211 
(702)455-4711 
Attorney for Plaintiff 	 c$44ii". 6:42 

6—r""" Ct. ERK 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Case No: 	C167783 

Dept No: 	IX 
ROBERT JAMES DAY,aka, 
Gregory Scott Herman ski, #1679345 

Defendant. 

SECOND AMENDED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 

USE OF A DEADLY WEAPON (Felony) and COUNT H - BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony), in violation of NRS 207.012, 

193.165 and 207.012; thereafter, on the 11th day of May, 2001, the Defendant was present in 

Court for sentencing with counsel wherein the Jury found the Defendant guilty thereof by 

reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOMMER, ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 

Hermansici, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 

-vs- 

RIWP DOCSVUDG1000,0069 M3. DOC 
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Habitual Criminal under NRS 207.012(b) on COUNT II, and is sentenced in COUNT I to 

LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 

COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

Parole; Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; 

Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

appropriate motion as to credit for time served while Deft. serving Federal time. 

The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

and $150.00 DNA Analysis Fee. 

DATED this  2541day of July, 2006. 

NN1FER P. TOGL1Ani 

jr 

P:SWPDOCSVUDG1006l00697803.00C 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar /4002781 
H. LEON SIMON 
Chief Deputy District Attorney 
Nevada Bar 14000411 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, CASE NO: C167783 

-vs- 	 DEPT NO: IX 

GREGORY SCOTT HERMAN SKI, 
a/k/a Robert James Day, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANTS MOTION TO CORRECT ILLEGAL 

SENTENCE OR IN THE ALTERNATIVE MOTION FOR MODIFICATION OF 

SENTENCE 

DATE OF HEARING: February 22, 2010 
TIME OF HEARING: 9:00 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

H. LEON SIMON, Chief Deputy District Attorney, and hereby submits the attached Points 

and Authorities in Opposition to Defendant's Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/1/ 
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• 	• 
POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

of Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

this, the district court vacated Defendant's sentence and conducted another sentencing 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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• 
hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

him to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July I , 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. Defendant filed a Motion 

for Prisoner Transport on October 5, 2005. The State's response was filed on October 24, 

2005. On October 24, 2005, the Court heard argument and denied Defendant's Motion for 

Prisoner Transport. The Court also ordered a supplemental response from the State 

regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

counsel at his re-sentencing under his true birth name. The State filed its Supplemental 

Response on December 8, 2005. On February 3, 2006, the court denied Defendant's Petition 

for Writ of Habeas Corpus (Post-Conviction). A Findings of Fact, Conclusions of Law and 

Order was filed on March 3, 2006. A Notice of Entry of Decision and Order was filed on 

March 6, 2006. 

On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

to the District Court for the sole purpose of amending the Judgment of Conviction to read 

that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

robbery and burglary counts. Remittitur was issued on August 8, 2006. 

CAPro3ram FiteiNeevin.Com1Document Converlefuemp1749781-843252.DOC 
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• 	• 
Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 	• 

Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

Defendant's appeal. Remittitur was issued on October 31, 2006. 

Defendant filed his instant motion on February 9, 2010. The State's Opposition is as 

follows. 

ARGUMENT  

I. DEFENDANT'S SENTENCE IS LEGAL. 

NRS 176.555 states that "Nile court may correct an illegal sentence at anytime." See 

also Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1372 (1992). However, the 

grounds to correct an illegal sentence are interpreted narrowly under a limited scope. See 

Edwards v. State, 112 Nev. 704, 708, 918 P.2d 321, 324 (1996); see also Haney v. State, 124 

Nev. Adv. Op. 40, 185 P.3d 350, 352 (2008). "A motion to correct an illegal sentence is an 

appropriate vehicle for raising the claim that a sentence is facially illegal at any time; such a 

motion cannot be used as a vehicle for challenging the validity of a judgment of conviction 

or sentence based on alleged errors occurring at trial or sentencing." Edwards, 112 Nev. at 

708, 918 P.2d at 324. 

"Motions to correct illegal sentences address only the facial legality of a sentence." 

Edwards, 112 Nev. at 708, 918 P.2d at 324. Motions to correct illegal sentences evaluate 

whether the sentence imposed on the defendant is 'at variance with the controlling statute, 

or "illegal" in the sense that the court goes beyond its authority by acting without jurisdiction 

or imposing a sentence in excess of the statutory maximum provided.'" Id. (citing Allen v.  

United States, 495 A.2d 1145, 1149 (D.C. 1985)). Other claims attacking the conviction or 

CAPT4run Files Weevia.ConisDocument ConverteAtemp17497g1-8432 52.DOC 
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• 
sentence must be raised by a timely filed direct appeal or a timely filed Petition for a Post-

Conviction Writ of Habeas Corpus per NRS 34.720-34.830, or other appropriate motion. 

See Edwards, 112 Nev. at 708, 918 P.2d at 324. 

Here, Defendant was adjudicated and sentenced as a habitual felon. NRS 207.012 

provides the punishment for habitual felons as: 
1. A person who: 
(a) Has been convicted in this State of a felony listed in 
subsection 2; and 
(b) Before the commission of that felony, was twice convicted of 
any crime which under the laws of the situs of the crime or of 
this State would be a felony listed in subsection 2, whether the 
prior convictions occurred in this State or elsewhere, is a habitual 
felon and shall be punished for a category A felony by 
imprisonment in the state prison: 
(1) For life without the possibility of parole; 
(2) For life with the possibility of parole, with eligibility for 
parole beginning when a minimum of 10 years has been served; 
or 
(3) For a definite term of 25 years, with eligibility for parole 
beginning when a minimum of 10 years has been served. 
NRS 207-.012(1) 

Here, Defendant was sentenced to two concurrent life sentences without the possibility 

of parole for his two felony convictions, both felonies being listed in subsection 2 of NRS 

207.012. In addition, it has been well established that Defendant had been previously 

convicted of at least eleven felonies in other states, with 2 or more of those being felonies 

listed in subsection 2 of NRS 207.012. As such, Defendant's sentence is clearly within the 

statutory limitations and is facially legal per Edwards. Furthermore, Defendant 

misunderstands how the habitual felon statute operates. A conviction pursuant to NRS 

207.012 increases the sentence otherwise provided by law for the principal crimes. NRS 

207.016(1). Defendant was not convicted of being a habitual felon, but rather, he was 

adjudicated and sentenced as a habitual felon after being convicted of two felonies in the 

State of Nevada with numerous prior felony convictions. The district court sentenced 

Defendant on the two felonies he was convicted of in Nevada, and his sentence was 

enhanced pursuant to being adjudged as a habitual felon, per NRS 207.012. Accordingly, 

Defendant's claims are completely meritless and his motion should be denied. 

CAProtram Fi les 	a.Com  Document Converter \ temp1749781-843252.DOC 
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• 	• 
II. DEFENDANT IS NOT ENTITLED TO A MODIFICATION OF HIS 

SENTENCE. 

Generally, a district court lacks jurisdiction to modify a sentence once a defendant has 

started serving it. Passanisi v. State, 108 Nev. 318, 322, 831 P.2d 1371, 1373 (1992). 

However, a court does have authority to modify sentences "when a court has made 'a 

mistake in rendering a judgment which works to the extreme detriment of the defendant.'" 

Passanisi, 108 Nev. at 322, 831 P.2d at 1373 (emphasis in original). 

The Nevada Supreme Court has articulated limited grounds where a district court may 

modify a defendant's sentence: "[T]he district court has jurisdiction to modify [defendant's] 

sentence ... if (1) the district court actually sentenced appellant based on a materially false 

assumption of fact that worked to appellant's extreme detriment, and (2) the particular 

mistake at issue was of the type that would rise to the level of a violation of due process." 

Passanisi, 108 Nev. at 323, 831 P.2d at 1374. See also Edwards v. State, 112 Nev. 704, 707, 

918 P.2d 321, 324 (1996). The Passanisi Court added further: ""[N]ot every mistake or error 

which occurs during sentencing gives rise to a due process violation a due process 

violation arises only when the errors result in "materially untrue" assumptions about a 

defendant's record.' Passanisi, 108 Nev. at 323, 831 P.2d at 1373 (emphasis in original). 

Here, Defendant is not entitled to a sentence modification. First, the district court is 

without authority to modify Defendant's sentence because he has already started serving it. 

Second, the district court did not sentence Defendant based on a materially false assumption 

of fact that worked to his extreme detriment. Defendant does not make such a showing. 

Instead, he merely claims that the court did not sentence him on the substantive crimes 

charged. As discussed in the above section, this claim is untrue and without merit. It is 

based on Defendant's misunderstanding of the law. The court did not treat Defendant's prior 

felony convictions as an offense to which it imposed a separate sentence than the sentence 

for Defendant's 2 felony convictions in Nevada. Rather, the court invoked the habitual felon 

statute (NRS 207.012) in determining the penalty when it sentenced Defendant. Therefore, 

Defendant's motion should be denied. 
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CONCLUSION  

Based on the aforementioned arguments, the State respectfully requests that this court 

DENY Defendant's Motion To Correct Illegal Sentence Or In The Alternative Motion For 

Modification Of Sentence. 

DATED this 19th  day of February, 2010. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Ravi Bawa for 
H. LEON SIMON 
Chief Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING  

t hereby certify that service of the above and foregoing was made this 19 th  day of 

February, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, aka 
ROBERT JAMES DAY #69140 
SO. DESERT CORRECTIONAL CENTER 
P.O. BOX 208 
INDIAN SPRINGS, NEVADA 89018 

BY_Is/ J. Robertson 	 

Secretary for the District Attorney's Office 

SH/HLS/jr 
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Case No. 	C167783 
Dept No. 	IX 

) 

) 

) 

)

) 

) 

) 

• ORKIINAI • FILED 
ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
SHAWN MORGAN 
Deputy District Attorney 
Nevada Bar #0010935 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-V5- 

GREGORY SCOTT HERMANSK1, 
aka Robert James Day, 
#1679345 

Defendant. 

ORDER DENYING DEFENDANT'S MOTION TO CORRECT ILLEGAL SENTENCE 
OR IN THE ALTERNATIVE MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: 2/22/10 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

22nd day of February, 2010, the Defendant not being present, IN PROPER PERSON, the 

Plaintiff being represented by DAVID ROGER, District Attorney, through SHAWN 

MORGAN, Deputy District Attorney, and the Court having heard the arguments of counsel 

and good cause appearing therefor, 

/// 	 RECEIVED 

MAR 09 2010 

I/ 1 	 GUM OF THE COM 
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IT IS HEREBY ORDERED that the Defendant's Motion to Correct Illegal Sentence 

or in the Alternative Motif for Modification of Sentence, shall be, and it is denied. 
144 

DATED this  this  ao  day of Peiyrcrary, 2010. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

Deputy District Attorney 
Nevada Bar #0010935 

jr 
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CLARK COUNTY 

DISTRICT COURT 

FEB 27 10 co AM 'Oil 
• 

THE STATE OF NEVADA, 	 ) 
) 

PLAINTIFF, 	 ) 	CASE NO. C167783 
) 

VS. 	 ) 	DEPT. NO. IV 
) 

GREGORY SCOTT HERMANSKI, (TN), ) 
aka ROBERT JAMES DAY, 	 ) 

) 
DEFENDANT. 	) 

	 ) 

12 
BEFORE THE HONORABLE KATHY HARDCASTLE, DISTRICT JUDGE 

WEDNESDAY, APRIL 30, 2003; 9:00 A.M. 

RECORDER'S TRANSCRIPT RE: 
SENTENCING 

APPEARANCES: 
17 

FOR THE STATE: 	 MARTY HART, ESQ. 
Deputy District Attorney 

SCOTT MITCHELL, ESQ. 
Deputy District Attorney 

FOR THE DEFENDANT: 	 PAUL WOMMER, ESQ. 

DIANNE DICKSON, ESQ. 
Deputy Public Defender 

FOR THE DEPARTMENT OF 
PAROLE AND PROBATION: 	B. LIZURA 

RECORDED BY: CARRIE HANSEN, COURT RECORDER 
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WEDNESDAY, APRIL 30, 2003; 9:00 A.M. 

THE COURT: C167783, State of Nevada versus Gregory Scott Hermanski. 

Mr. Hermanski is at the Nevada Department of Corrections. Was he not 

transported? 

MR. WOMMER: He's present. 

MR. HART: Your Honor, Mr. Mitchell from our office has this. 

THE COURT: Okay. This is Mr. Day's -- he's present. Are we ready to go 

forward with sentencing? 

MR. WOMMER: We are, your Honor. 

THE COURT: All right. Mr. Hermanski, pursuant to jury verdict March 15, 

2001, on the charge, Count I, robbery, felony, and Count II, burglary while in 

possession of deadly weapon, felony, you are hereby adjudicated guilty of those 

crimes. And State has previously submitted the certified copies of convictions. I'll 

hear argument before I make a determination on habitual offender. 

MR. MITCHELL: Your Honor, the first and most important thing the State 

would say here is that under the law, if you have convictions of the nature of Mr. 

Hermanski's, which is certain predicate crimes that are considered violent crimes, 

the State of Nevada requires and does not even give discretion to the Court or the 

DA on whether to file or pursue this or in sentencing to sentence the defendant to 

anything but this. The State of Nevada requires a sentence of life in prison or, I 

believe, well, it's set forth in the pre-sentence report there. But the important thing to 

remember is that this is not discretionary. All I've got to prove here is that he has 

these predicate convictions, and he has more than the predicate convictions. He's 

2 
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got not only two prior robbery convictions, he's got three prior separate robbery with 

use convictions. And he was convicted here of another robbery with use. 

So, under the law, the maximum penalty that the Court -- the maximum 

penalty has to be imposed. It's not discretionary, and I think the pre-sentence report 

is misleading in that respect because it makes it seem as if it is discretionary. So, 

the habitual criminal penalty outlined on Page 7 of the pre-sentence report is what 

we're asking for. And I think that actually I think that this is a case where life in prison 

without the possibility of parole is justified. 

This man has an unbelievable criminal record_ I've got judgments of 

convictions going back to 1969 here. And it looks like he's got 11 prior felony 

convictions before he committed the crime that's before your Honor today, and the 

Court heard the facts in this case. He's also got numerous arrests for everything 

from murder to all sorts of thievery and drug offenses. But this is one man who is 

not retrievable. He cannot be reclaimed from a life of crime. He's shown for three 

decades plus that this is what he's dedicated to. And in fact, he committed perjury in 

front of this Court when he took the stand and claimed that his name was Robert 

James Day. And he just happened to pick another convicted felon who is also a 

dedicated criminal that he met somewhere back east while serving time. And he got 

sentenced under that name of that other criminal, but he was willing to do that to 

avoid the consequences of his actions because he didn't want the Court to know that 

as Gregory Hermanski he was much worse than Robert James Day. 

I ask the Court to impose a sentence of life in prison without the 

possibility of parole. He has shown that if he's let out of custody he will go and he 

will rob somebody and he'll use a weapon and whether or not violence is used will 
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only depend on whether the victim resists. But there's no question what he will do if 

he's given a chance because for 33 years now he's been proving that fact 

conclusively. And I will say no more. 

THE COURT: All right. Mr. Wommer? 

MR. WOMMER: As the Court's aware, the case has a long and twisted 

history. The Court appointed me for post conviction relief purposes to determine 

whether or not Ms. Dickson was ineffective during her representation of him. After 

reviewing the matters, I determined it would be best if 1 substituted in for sentencing 

purposes. 

Your Honor, in regard to the report itself, I call the Court's attention to 

Page 6 regarding the credit for time served. There's a mathematical error there. 

He's really entitled to 365 more days because the time period from 5/25/2001 to 

2/26/2003 really should be on additional year. Moreover, on page 4, there is an 

error in one of the priors. That top charge relating to the date July 31, 1996, 

indicates that the crime occurred on that date. Well, if you look in conjunction with 

Page 3, the last entry where he was at the federal penitentiary at Atlanta, Georgia, 

the last line indicates that he wasn't released. His mandatory release date was 

September 30, 1996, but the crime in Dade County occurred on July 31, 1996. It 

couldn't have been him. 

Moreover, in order to preserve all of his appellate remedies, including 

his remedies in the federal system, he's asked me to read a statement into the 

record, if I may. 

THE COURT: You may. 

MR. WOMMER: May it please the Court, in February and March 2001, the 

4 

Page 827 



. 	• 
State filed motions to amend the Information in this case to include a count under 

NRS 207.010 alleging the defendant to be a habitual criminal and listing his alleged 

prior felony convictions. The State now concedes that these prior felony convictions 

are not actually those of this defendant. The defendant was convicted after jury trial 

of the primary offenses and, thereafter, sentenced to 10 to 25 years as a habitual 

offender; however, due to deficiencies in the adjudication in sentence, the Supreme 

Court of Nevada remanded the case back to this Court for further proceedings. 

Subsequent to remand, the State now seeks punishment of the 

defendant under yet another habitual statute alleging him at this time to be a habitual 

felon under NRS 207.012 and alleging yet another completely different set of alleged 

prior felony convictions. Pursuant to NRS 207.016, a court under NRS 207.012 may 

be separately filed after conviction of the primary offense but at least 15 days prior to 

sentencing. Thus, it is clear that the legislature intended that habitual criminal 

enhancement be charged prior to sentencing because it affects the sentencing stage 

of the proceeding. In the case of Crutcher versus Eighth Judicial District Court, 903 

P.2d 823 Nev. 1995, defendant was improperly adjudicated a habitual criminal 

because the information filed by the State did not seek to impose habitual criminal 

enhancement and did not list Crutcher's prior felony convictions. 

THE COURT: Put this in a motion. This is not a statement. 

MR. WOMMER: I understand what the Court is saying, your Honor. I will file 

it in a written form. 

THE COURT: Okay. I was just looking through the file. I don't have the 

certified copies for some reason in the file. I don't know if they were placed 

somewhere else. Do you have other copies? 

5 



. 	o 
MR. MITCHELL: Your Honor, yes. Let me give you everything I've got here, 

•and I would note in response to one thing that Mr. Wommer started saying or talked 

about with respect to -- 

THE COURT: I'm not concerned about that. Do you have the certified copies 

there? 

MR. MITCHELL: Yes. But with regard to credit for time served, he's not 

entitled to any because he was on federal parole for bank robbery when he 

committed this crime. When you commit a crime when you're on parole, you don't 

get credit for time served. And, Judge, in these felony convictions that I'm going to 

give you, the top three are the robbery convictions even though they're not in 

chronological order. 

THE COURT: All right. And you've reviewed these Mr. Wommer? 

MR. WOMMER: Yes. 

THE COURT: All right. 

MR. WOMMER: The statute does not enable the defense to challenge the 

validity of the convictions. 

THE COURT: Anything else on behalf of Mr. Day? 

MR. WOMMER: No. Submit it. 

THE COURT: All right. Mr. Day, is there anything you wish to state -- Mr. 

Hermanski, is there anything you wish to state before I impose sentence? 

THE DEFENDANT: Yes, ma'am. First of all, while the State lists a lot of prior 

convictions against me, I just don't believe that those are all of my prior convictions. 

I've looked at the pre-sentence report and there's a lot of charges in there that I've 

never seen before. For instance, the homicide, I have never in my life been ever 

6 
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anywhere charged with a homicide. That one robbery/burglary that Mr. Wommer 

mentioned, I've never been charged with that. I was sitting in the United States 

Penitentiary Atlanta when that crime occurred. 

THE COURT: I don't see a homicide in here. 

THE DEFENDANT: Yes, ma'am. I don't know what page number it is, but it 

mentions a homicide. I've never been charged with a homicide. In as far as I know, 

none of those charges that the State are saying are my prior convictions are mine. I 

don't know. I don't believe they are. All 1 know is that they're alleging charges that I 

know I've never been charged with before. 

MR. MITCHELL: Your Honor -- 

THE COURT: Anything else? 

MR. MITCHELL: No. I said that that was an arrest, one of his many arrests. 

The convictions are — 

THE COURT: All right. Anything else, Mr. Day? 

THE DEFENDANT: No. 

THE COURT: All right. Pursuant to statute then with the requisite certified 

copies of the prior convictions, one Count I, you are hereby adjudicated a habitual 

offender. On Count II, you are hereby adjudicated an habitual offender. And on 

each count, in addition to the $25 administrative assessment fee and the $150 DNA 

analysis fee, you are sentenced to a term of life without the possibility of parole, 

Count II to run concurrent to Count I. You shall submit to a test to determine genetic 

markers. And there'll be zero days credit for time served. You can file an 

appropriate motion regarding whether or not he would be entitled to credit for time 

served when he was on federal parole at the time. 
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THE DEFENDANT: Ma'am, I've been in jail for three years on this case. 

THE COURT: All right. 

MS. DICKSON: Your Honor, may I just make a record about one matter, and 

that is with respect to the motions for new trial. 

THE COURT: No. You're not counsel of record anymore. 

MS. DICKSON: I understand that, your Honor. 

THE COURT: All right. Anything else? 

MR. HERMANSKI: Your Honor, can I please -- 

THE COURT: Sit down, Mr. Hermanski. 

(Whereupon, proceedings were concluded.) 

* * * * * * 

ATTEST: I do hereby certify that the foregoing is a true and accurate transcript from 
the electronic sound recording of the proceedings in the above-entitled matter. 

ANICE R. LISTON 
Court Recorder 
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I hereby certify that service of the above and foregoing Respondent's 

Supplemental Appendix was made on March 1, 2004 by depositing a copy in the U.S. 

Mail, postage pre-paid, addressed to: 

Paul E. Wormer, Esq. 
Law Offices of Paul E. Wommer 
625 South Sixth Street 
Las Vegas, Nevada 89101 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 	 ) 
) Case No: C167783 

Plaintiff(s), 	 ) Dept No: IX 
) 

vs. 	 ) 
) 

GREGORY SCOTT HERMANSKI aka 	) 
) 

Robert James Day, 	 ) 
) 

Defendant(s), 	 ) 
) 

CASE APPEAL STATEMENT 
1. Appellant(s): GREGORY SCOTT HERMANSKI aka Robert James Day 

2. Judge: JENNIFER TOGLIATTI 

3. Appellant(s): GREGORY SCOTT HERMANSKI aka Robert James Day 

Counsel: 

Gregory Hermanski #69140 
P.O. Box 208 
Indian Springs, NV 89070 

4. Respondent: THE STATE OF NEVADA 

Counsel: 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 
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7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963 

12, Child Custody or Visitation: N/A 

Dated This 27 day of March 2010. 

Steven D. Grierson, Clerk of the Court 

Mgr" --g+Jak.&:■■ 
Heather Lofquist, Dt Clef 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DENA RINETTI 
Deputy District Attorney 
Nevada Bar #009897 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 	 ) #1679345 	 ) 

Defendant. 	  ) 

ORDER DENYING DEFENDANTS PRO PER MOTION TO RECONSIDER 

DATE OF HEARING: 4/5/10 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

5th day of April, 2010, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DAVID ROGER, District Attorney, through DENA RINETTI, Deputy 

District Attorney, and the Court having heard the arguments of counsel and good cause 

appearing therefor, 

I 

I I I 

I I I 

1 I I 	 We". 
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Reconsider, shall 

be, and it is denied. 

DATED this 	/ 	day of April, 2010. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 
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CLPK OF COURT 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

VS. 

THE STATE OF NEVADA, 
Respondent.  

Supreme Court No. 55718 
District Court Case No. C167783 

" 00C167783 
CCJA 
NV Supreme Court Clerks Certificate/Judge 
985673 

II I 1 I 1 "UI  I III  II I CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Trade Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the 
State of Nevada, do hereby certify that the following is a full, true and correct copy of 
the Judgment in this matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged 
and decreed, as follows: 

"ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 9th day of September, 2010. 

IN WITNESS WHEREOF, I have subscribed 
my name and affixed the seal of the Supreme 
Court at my Office in Carson City, Nevada this 
October 05,2010. 

Tracie Lindeman, Supreme Court Clerk 

By: Amanda Ingersoll 
Deputy Clerk 

• - - . ' 1.1'0, 

.kv 	- - — - 
,, 

e 
....,,f‹,- 	rq,--\11... 	',.. ,f--, -- 1, ..--z--•' A 	-- 

  

s'k----= ■ ,' ,,e-'"...t..1.1, •7-' ,,-1 .z., 4,  -,- Tf '',., ft.'- ' -..A .Plf: pi'');  ; 	's• -,;., ..„ 
 - NZ.:44—irez-7-Aec 

i. o 	--r — o 	,...- l• ,... 	..A. 
 .--er" 741,-.' 

1 
'11.) 

Page 840 



• • 

SUPREME COURT 

OF 

NEVADA 

(13) 1947A  bit2-- 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 55718 

FILED 
SEP 09 2010 

CLE 
EY 

E . Li ?ORAN 
I MEM - min 

DEPi TY C RI{ 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a motion to modify or correct sentence.' Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge. 

In his motion filed on February 9, 2010, appellant claimed 

that the habitual criminal enhancement was illegal because the district 

court failed to first sentence him for the underlying offenses. Appellant 

failed to demonstrate that the district court relied on mistaken 

assumptions regarding his criminal record that worked to his extreme 

detriment. See Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321, 324 

(1996). Appellant's claim was outside the scope of a motion to correct an 

illegal sentence as the sentence was facially legal, see  NRS 207.012(1)(b), 

and appellant failed to demonstrate that the district court was not a 

'This appeal has been submitted for decision without oral argument, 
NRAP 34(f)(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 
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competent court of jurisdiction. See Edwards,  112 Nev. at 708, 918 P.2d at 

324. We therefore conclude that the district court did not err in denying 

appellant's motion. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 
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AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding  tslot ice of Motion  

And Motion To Correct An Illegal Sentence Or In The ... 
(Title of Document) 

filed in District Court Case number 	C. t (311 (13)(  

elx Does not contain the social security number of any person. 

-OR- 

0 	Contains the social security number of a person as required by: 

A. A specific state or federal law, to wit: 

(State specific law) 

-or- 

B. For the administration of a public program or for an application 
for a federal or state grant. 

7c74,„„„,W  iq 
1:?-1010:  it  

Date 

GreWar  
Print(P4arr# 

Defendant Pro Se 

Title 

-1 t-1-- 
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JOCP 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

ROBERT JAMES DAY,aka, 
Gregory Scott Hermanski, #1679345 

Defendant. 

SECOND AMENDED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 

USE OF A DEADLY WEAPON (Felony) and COUNT H - BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony), in violation of NRS 207.012, 

193.165 and 207.012; thereafter, on the 11th day of May, 2001, the Defendant was present in 

Court for sentencing with counsel wherein the Jury found the Defendant guilty thereof by 

reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOMMER,.ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 

Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 

pprz;r1 

JuL 21 9 29 MI 136 

CLERK 

Case No: 	C167783 

Dept No: 	IX 

MWPDOCRILIDGIO06100697803.DOC 
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Habitual Criminal under NRS 207.012(b) on COUNT II, and is sentenced in COUNT I to 

LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 

COUNT H to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

Parole; Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; 

Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

appropriate motion as to credit for time served while Deft. serving Federal time. 

The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

and $150.00 DNA Analysis Fee. 

DATED this  2S1-hday of July, 2006. 

2 

• NNIFER P. TOGLIAT .Ti 

Jr 

PAWPDOCSUUDO100611:10697803. DOC 
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CLERK OF THE COURT 

Electronically Filed 
05/06/2011 08:52:12 AM 

OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar /4002781 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar 14004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 
) -vs- 	 ) 
) 

GREGORY SCOTT HERMANSKI, 	) 
aka, Robert James Day, #1679345 	) 

Defendant. 	 ) 
	  ) 

STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 

FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: MAY 9, 2011 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in State's Opposition to Defendant's Pro Per Motion To Correct 

Illegal Sentence Or In The Alternative Motion For Modification Of Sentence. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/// 

/// 

/// 

C:\Program  Files \Neevia.Com  \Document Converterltempli 747680-20473g7.DOC 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001, Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with three hundred eighty-two 382 days credit for 

time served. A Judgment of Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, Case Number 

38028. On November 15, 2001, the Supreme Court affirmed Defendant's conviction. 

However, the Supreme Court remanded Defendant's case for corrections to the sentence and 

judgment of conviction (1) to correct the Judgment of Conviction so that it reflects that 

Defendant was convicted pursuant to jury verdict and not a plea of guilty, (2) for the district 

court to specifically indicate that Defendant's adjudication as a habitual criminal was 

pursuant to NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

this, the district court vacated Defendant's sentence and conducted another sentencing 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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hearing. In response, the State also filed a Notice Of Intent To Seek Punishment of 

Defendant as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 

30, 2003, this Court heard argument, adjudicated Defendant a violent habitual criminal and 

sentenced him to two (2) concurrent life sentences without the possibility of parole with no 

credit for time served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, Case 

Number 41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in Case 

Number 41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

Decision and Order was filed on March 6, 2006. 

On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (Case Number 47011). The Supreme Court remanded Defendant's 

case to the District Court for the sole purpose of amending the Judgment of Conviction to 

read that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both 

the robbery and burglary counts. Remittitur was issued on August 8, 2006. 

Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 
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Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (Case 

Number 47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

Defendant's appeal. Remittitur was issued on October 31, 2006. 

On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

Remittitur was issued on October 5, 2010. 

On April 25, 2011, Defendant filed the instant and Second Motion to Correct an 

Illegal Sentence or, in the Alternative Motion for Modification of Sentence to which the 

State responds as follows. 

ARGUMENT  

1. DEFENDANT'S MOTION IS BARRED BY THE LAW OF THE CASE 

Defendant motion claims that he sentence was illegal. However, Defendant already 

raised this same motion on February 9, 2010 and its denial was affirmed by the Nevada 

Supreme Court on September 9, 2010. When an issue has already been decided on the merits 

by the Nevada Supreme Court, the Court's ruling is law of the case, and the issue will not be 

revisited. Hogan v. Warden, 109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v.  

State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975); Pellegrini, 117 Nev. at 860, 34 

P.3d at 519; McNelton v. State, 115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State, 

112 Nev. 383, 386, 915 P.2d 874, 876 (1996). The law of a first appeal is the law of the case 

in all later appeals in which the facts are substantially the same; this doctrine "cannot be 

avoided by more detailed and precisely focused argument subsequently made after reflection 
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upon the previous proceedings." Hogan, 109 Nev. at 952, 860 P.2d at 710 (citing Hall, 91 

Nev. 314, 535 P.2d 797); see also McNelton, 115 Nev. 396, 990 P.2d 1263. Here, this 

challenge to the legality of his sentence has already been decided on the merits by the 

Nevada Supreme Court on appeal, and thus, is barred by the law of the case doctrine and 

must be dismissed. 

CONCLUSION  

Based on the aforementioned arguments, the State respectfully requests that this Court 

deny Defendant's Motion To Correct Illegal Sentence Or In The Alternative Motion For 

Modification Of Sentence. 

DATED this 6th day of May, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY  /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 6th day of 

May, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI #69140 
aka Robert James Day 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV 89702 

BY: /s/ C. Cintola 
C. Cintola 
Employee of the District Attorney's Office 

CH/TC/cc 
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ORIGINAL 
ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #0010273 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 
Plaintiff, 	 ) 

) -vs- 	 ) 
) 

GREGORY SCOTT HERMANSKI, 	) 
aka, Robert James Day, #1679345 	) 

) 
) Defendant. 	 ) 

	  ) 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO CORRECT 

ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 

MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: 05/09/11 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER hayt ng,  come on for hearing before the above entitled Court on the 

9th day of May, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DAVID .  ROGER, District Attorney, through DANIEL WESTMEYER, 

Deputy District Attorney, and without benefit of argument. COURT stated its findings that 

Defendant has made the same arguments previously rejected and affirmed on Appeal, and 

good cause appearing therefor, 

TI1E STATE OF NEVADA, 

Case No. 	C167783 
Dept No. 	VI 
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COURT ORDERED, Motion DENIED. 

DATED this  (42 1C1'  day of May, 2011, 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar_#002781 
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FEL—WESTMEYER 
Deputy District Attorney 
Nevada Bar #0010273 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar 14004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 
) -vs- 	 ) 
) 

GREGORY SCOTT HERMANSKI, 	) 
aka Robert James Day, #1679345 	) 

Defendant. 	 ) 
	  ) 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE 
DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO DEFENDANT'S PRO PER 

MOTION TO CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: JUNE 6, 2011 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in State's Opposition to Defendant's Motion for Leave to File 

Defendant's Response to State's Opposition to Defendant's Pro Per Motion to Correct Illegal 

Sentence Or In The Alternative Motion For Modification Of Sentence. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

hi 

C:Trogram Files\Neevia.Com  \Document Converterltempl1g16229-2132322.DOC 
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001., Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with three hundred eighty-two (382) days credit 

for time served. A Judgment of Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

this, the district court vacated Defendant's sentence and conducted another sentencing 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

him to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, Case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in Case No. 

41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the Court 

denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

Decision and Order was filed on March 6, 2006. 

On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (Case No. 47011). The Supreme Court remanded Defendant's case 

to the District Court for the sole purpose of amending the Judgment of Conviction to read 

that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

robbery and burglary counts. Remittitur was issued on August 8, 2006. 

Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 
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Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (Case No. 

47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

Defendant's appeal. Remittitur was issued on October 31, 2006. 

On February 9, 2010., Defendant filed a Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

Remittitur was issued on October 5, 2010. 

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

in the Alternative Motion for Modification of Sentence to which the State filed a response. 

The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

entered on May 20, 2011. 

On May 24, 2011, the instant Motion for Leave to File Defendant's Response to 

State's Opposition to Defendant's Pro Per Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence to which the State responds as follows. 

ARGUMENT 

THERE IS NO BASIS TO GRANT DEFENDANT'S MOTION 

The State opposes Defendant's motion on the ground that there is simply no basis to 

grant it. On May 9, 2011, the District Court denied Defendant's Motion To Correct Illegal 

Sentence Or In The Alternative Motion For Modification Of Sentence ("Motion to Correct 

Illegal Sentence"). The Order of Denial was entered on May 20, 2011. Accordingly, there is 

no reason to grant Defendant's motion for leave to file Defendant's response to the State's 
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opposition, and thus, the instant motion is moot. NCAA v. Univ. Nev. Reno,  97 Nev. 56, 624 

P.2d 10 (1981). 

CONCLUSION 

Based on the aforementioned arguments, the State respectfully requests that this Court 

deny Defendant's Motion for Leave to File Defendant's Response to State's Opposition to 

Defendant's Pro Per Motion To Correct Illegal Sentence Or In The Alternative Motion For 

Modification Of Sentence. 

DATED this 2nd day of June, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar /4002781 

BY /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 2nd day of 

June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, #69140 
aka Robert James Day 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV 89702 

BY: /s/ C. Cintola 
C. Cintola 
Employee of the District Attorney's Office 

CH/TC/cc 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar 14004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 
) -vs- 	 ) 
) 

GREGORY SCOTT HERMANSKI, 	) 
aka Robert James Day, #1679345 	) 

Defendant. 	 ) 
	  ) 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 

CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: JUNE 6, 2011 
TIME OF HEARING: 8:30 AM 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in State's Opposition to Defendant's Motion for Leave to File 

Supplemental Points and Authorities in Support of Motion to Correct Illegal Sentence Or In 

The Alternative Motion For Modification Of Sentence. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

C:Trogram Files\Neevia.Com  \Document Converterltempl1g16374-2132499.DOC 
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001., Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with three hundred eighty-two (382) days credit 

for time served. A Judgment of Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

this, the district court vacated Defendant's sentence and conducted another sentencing 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

him to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, Case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in Case No. 

41405, affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

Decision and Order was filed on March 6, 2006. 

On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

to the District Court for the sole purpose of amending the Judgment of Conviction to read 

that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

robbery and burglary counts. Remittitur was issued on August 8, 2006. 

Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 
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Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 

23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (Case No. 

47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

Defendant's appeal. Remittitur was issued on October 31, 2006. 

On February 9, 2010., Defendant filed a Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

Remittitur was issued on October 5, 2010. 

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

in the Alternative Motion for Modification of Sentence to which the State filed a response. 

The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

entered on May 20, 2011. 

On May 24, 2011, the instant Motion for Leave to File Supplemental Points and 

Authorities in Support of Motion To Correct Illegal Sentence Or In The Alternative Motion 

For Modification Of Sentence to which the State responds as follows. 

ARGUMENT 

THERE IS NO BASIS TO GRANT DEFENDANT'S MOTION 

The State opposes Defendant's motion on the ground that there is simply no basis to 

grant it. On May 9, 2011, the District Court denied Defendant's Motion To Correct Illegal 

Sentence Or In The Alternative Motion For Modification Of Sentence ("Motion to Correct 

Illegal Sentence"). The Order of Denial was entered on May 20, 2011. Accordingly, there is 

no reason to grant Defendant's motion for leave to file supplemental points and authorities to 

11/ 
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the motion to correct illegal sentence, and thus, the instant motion is moot. NCAA v. Univ.  

Nev. Reno, 97 Nev. 56, 624 P.2d 10 (1981). 

CONCLUSION 

Based on the aforementioned arguments, the State respectfully requests that this Court 

deny Defendant's Motion for Leave to File Supplemental Points and Authorities in Support 

of Motion To Correct Illegal Sentence Or In The Alternative Motion For Modification Of 

Sentence. 

DATED this 2nd day of June, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Thomas Carroll 
THOMAS CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 2nd day of 

June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, #69140 
aka Robert James Day 
NORTHERN NEVADA CORRECTIONAL CENTER 
P.O. BOX 7000 
CARSON CITY, NV 89702 

BY: /s/ C. Cintola 
C. Cintola 
Employee of the District Attorney's Office 

CH/TC/cc 
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SUPREME COURT 
OF 

NEVADA 

I947A 4WD 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

No. 55718 

FILED 
SEP 09 2010 

, IF . LiNDEMAN 
CLE1 - PREM.- COURT 

BY  
DEP iTY CL7 RK 

ORDER OF AFFIRMANCE 

This is a proper person appeal from an order of the district 

court denying a motion to modify or correct sentence.' Eighth Judicial 

District Court, Clark County; Jennifer Togliatti, Judge. 

In his motion filed on February 9, 2010, appellant claimed 

that the habitual criminal enhancement was illegal because the district 

court failed to first sentence him for the underlying offenses. Appellant 

failed to demonstrate that the district court relied on mistaken 

assumptions regarding his criminal record that worked to his extreme 

detriment. See Edwards v. State,  112 Nev. 704, 708, 918 P.2d 321, 324 

(1996). Appellant's claim was outside the scope of a motion to correct an 

illegal sentence as the sentence was facially legal, see NRS 207.012(1)(b), 

and appellant failed to demonstrate that the district court was not a 

'This appeal has been submitted for decision without oral argument, 
NRAP 34(f)(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 

Page 917 



.1r 	• • 
competent court of jurisdiction. See Edwards,  112 Nev. at 708, 918 P.2d at 

324. We therefore conclude that the district court did not err in denying 

appellant's motion. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

	 , 	J. 
Hardesty 

	 , 	J. 
Douglas 

Pt  
Pickering 

cc: 	Hon_ Jennifer Togliatti, District Judge 
Gregory Scott Hermanski 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

J. 

SUPREME COURT 

OF 

NEVADA 

(0) I947A 4IMPOP 
2 
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• JUN 2 8 2011 
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• 
ASTA 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

STATE OF NEVADA, 

Plaintiff(s), 

VS. 

GREGORY SCOTT HERMANSKI aka 

Robert James Day, 

Defendant(s),  

Case No: C167783 
Dept No: IV 

00C167T83 
ASIA 
Case Appetd Statement 
1494416 

CASE APPEAL STATEMENT 

I. Appellant(s): Gregory Scott Hermanski aka Robert James Day 

2. Judge: Elissa Cadish 

3. Appellant(s): Gregory Scott Hermanski aka Robert James Day 

Counsel: 

Gregory Hermanski #69140 
P.O. Box 7000 
Carson City, NV 89702 

4. Respondent: The State of Nevada 

Counsel. 

David Roger, District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89101 
(702) 671-2700 

5. Respondent's Attorney Licensed in Nevada: Yes 

6. Appellant Represented by Appointed Counsel In District Court: Yes 
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• 	• 
7. Appellant Represented by Appointed Counsel On Appeal: N/A 

8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A 

9. Date Commenced in District Court: June 8, 2000 

10. Brief Description of the Nature of the Action: Criminal 

Type of Judgment or Order Being Appealed: Misc. Order 

11. Previous Appeal: Yes 

Supreme Court Docket Number(s): 38028, 41405, 47011, 47963, 55718 

12. Child Custody or Visitation: N/A 

Dated This 28 day of June 2011. 

Steven D. Grierson, Clerk of the Court 

By: - t • - 
--Atrom 4L A 
Heather Lofquuty C1ZA 
200 Lewis Ave 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 671-0512 

-2- 
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21 
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24 

25 

26 

27 

28 

CASE NO: 00C167783 

DEPT NO: VI 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Electronically Filed 
06/28/2011 02:37:05 PM 

1 

2 

3 

4 

5 

6 

7 

OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar 14004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY SCOTT HERMANSKI, 
aka Robert James Day, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANTS MOTION FOR EXTENSION OF TIME 

DATE OF HEARING: June 29, 2011 
TIME OF HEARING: 8:30 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS M. CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Extension of Time. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

Ii! 

/ / 

/ I / 

/ I / 

C: \Program Files\Neevia.Com  \Document Converterltempll g g454g-2213574.DOC 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001., Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

of Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate under which statute Defendant was adjudicated as a habitual criminal, 

and (3) for the district court to specify a sentence for each of Defendant's two convictions as 

the Judgment of Conviction only sets forth one definite term for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

this, the district court vacated Defendant's sentence and conducted another sentencing 

hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

him to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

Decision and Order was filed on March 6, 2006. 

On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

to the District Court for the sole purpose of amending the Judgment of Conviction to read 

that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

robbery and burglary counts. Remittitur was issued on August 8, 2006. 

Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 

Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 
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23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

Defendant's appeal. Remittitur was issued on October 31, 2006. 

On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

Remittitur was issued on October 5, 2010. 

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

in the Alternative Motion for Modification of Sentence to which the State filed a response. 

The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

entered on May 20, 2011. 

On June 16, 2011, Defendant filed the instant motion to which the State response as 

follows. 

ARGUMENT  

THERE IS NO BASIS IN WHICH TO GRANT DEFENDANT'S MOTION 

Defendant seeks an extension of time in order to "receive" the District Court's May 

20, 2011 order denying his second motion to correct/modify his sentence. Defendant wishes 

to receive the Court's order for the purpose of preparing a motion to reconsider. However, 

no extension should be granted for several reasons. 

First, there is no need to "reconsider" this issue it is barred by the doctrine of law of 

the case. Defendant already raised this issue of his sentence's legality for the first time on 

February 9, 2010 and its denial was affirmed by the Nevada Supreme Court on September 9, 

2010. When an issue has already been decided on the merits by the Nevada Supreme Court, 

the Court's ruling is law of the case, and the issue will not be revisited. Hogan v. Warden, 
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109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v. State, 91 Nev. 314, 315-16, 

535 P.2d 797, 798-99 (1975); Pellegrini, 117 Nev. at 860, 34 P.3d at 519; McNelton v. State, 

115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State, 112 Nev. 383, 386, 915 P.2d 

874, 876 (1996). The law of a first appeal is the law of the case in all later appeals in which 

the facts are substantially the same; this doctrine "cannot be avoided by more detailed and 

precisely focused argument subsequently made after reflection upon the previous 

proceedings." Hogan, 109 Nev. at 952, 860 P.2d at 710 (citing Hall, 91 Nev. 314, 535 P.2d 

797); see also McNelton, 115 Nev. 396, 990 P.2d 1263. Here, this challenge to the legality 

of his sentence has already been decided on the merits by the Nevada Supreme Court on 

appeal, and thus, is barred by the law of the case doctrine and must be dismissed. 

Defendant raised this issue a second time, albeit unsuccessfully, on April 25, 2011. 

The District Court again denied the motion. Now, Defendant seeks this extension of time, 

ultimately, for the purpose of bring the matter before the Court for a third time. Since the 

issue has been long resolved by the Nevada Supreme Court, per Hall, this motion should be 

denied. 

Additionally, even assuming Defendant could overcome the law of the case doctrine, 

Defendant has not taken the proper steps under EJDCR 2.24, which governs a 

reconsideration of a motion. EJDCR 2.24 reads: 

(a) No motions once heard and disposed of may be renewed in the 
same cause, nor may the same !natters therein embraced be 
reheard, unless by leave of the court granted upon motion 
therefore, after notice of such !notion to the adverse parties. 

(b) A party seeking reconsideration of a ruling of the court, other than 
any order which may be addressed by motion pursuant to NRCP 
50(b), 52(b), 59, or 60, must file a motion for such relief within 10 
days after service of written notice of the order or judgment unless 
the time is shortened or enlarged by order. A motion for rehearing or 
reconsideration must be served, noticed, filed and heard as is any 
other motion. A motion for reconsideration does not toll the 30-day 
period for filing a notice of appeal from a final order or judgment. 

(emphasis added). Here, Defendant has already filed two unsuccessful motions to correct an 

illegal sentence. Defendant has not obtained leave of the court to file a Motion to 

Reconsider. Because Defendant failed to comply with EJDCR 2.24(a), there is no reason in 
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which he should be granted leave to review the Court's order denying his latest motion to 

correct an illegal sentence. 

In light of the fact that the Nevada Supreme Court has review the matter on the merits 

and the District Court reviewed the issue twice, the State requests that the Court make a 

finding that Defendant has engaged in vexatious litigation pursuant to NRS 209.451(1)(d) so 

that the State can seek a revocation of Defendant's good time credits. 

CONCLUSION  

For all the foregoing reasons, Defendant's Motion for Extension of Time should be 

denied. 

DATED this  28th  day of June, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/MICHAEL N. O'CALLAGHAN for 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this 28th day 

of June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI #69140 
a/k/a Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY NV 89702 

/s/P. Manis 
Secretary for the District Attorney's 
Office 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar 14004232 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 
) -vs- 	 ) 
) GREGORY SCOTT HERMANSKI, ) 

aka Robert James Day, 	 ) 
#1679345 	 ) 

) Defendant. 
	  ) 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR RECONSIDERATION 

DATE OF HEARING: July 6,2011 
TIME OF HEARING: 8:30 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

THOMAS M. CARROLL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion for Reconsideration. 

This Opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ / / 

/ / / 

/ I / 

/ I / 
/ I / 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include notice of its intent to seek treatment of Defendant as a Habitual 

Criminal (NRS 207.010). On March 13, 2001., Defendant's trial before a jury commenced. 

On March 15, 2001, the jury returned a verdict of guilty as to both counts. Defendant was 

sentenced on May 9, 2001, to the following: as to both counts Defendant was sentenced as a 

habitual criminal to a minimum of one hundred twenty (120) months and a maximum of 

three hundred (300) months incarceration with 382 days credit for time served. A Judgment 

of Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate under which statute Defendant was adjudicated as a habitual criminal, 

and (3) for the district court to specify a sentence for each of Defendant's two convictions as 

the Judgment of Conviction only sets forth one definite term for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering 

this, the district court vacated Defendant's sentence and conducted another sentencing 

hearing. In response, the State also filed a notice of intent to seek punishment of Defendant 

1  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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as a habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, 

this Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced 

him to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on July 18, 

2005. The State's Opposition was filed on September 20, 2005. The Court also ordered a 

supplemental response from the State regarding Defendant's Ground 3 of his Petition which 

alleges ineffective assistance of counsel at his re-sentencing under his true birth name. The 

State filed its Supplemental Response on December 8, 2005. On February 3, 2006, the court 

denied Defendant's Petition for Writ of Habeas Corpus (Post-Conviction). A Findings of 

Fact, Conclusions of Law and Order was filed on March 3, 2006. A Notice of Entry of 

Decision and Order was filed on March 6, 2006. 

On March 17, 2006, Defendant filed a Motion for Rehearing. The State filed its 

Opposition on March 23, 2006. On March 27, 2006, Defendant's motion was denied. 

Defendant filed a Notice with the Nevada Supreme Court appealing the District 

Court's denial of his Post-Conviction Petition for Writ of Habeas Corpus. On July 13, 2006, 

the Nevada Supreme Court filed an Order of Affirmance and Limited Remand to Correct 

Judgment of Conviction (case No. 47011). The Supreme Court remanded Defendant's case 

to the District Court for the sole purpose of amending the Judgment of Conviction to read 

that Defendant was adjudicated a habitual offender pursuant to NRS 207.012 for both the 

robbery and burglary counts. Remittitur was issued on August 8, 2006. 

Pursuant to the Supreme Court's Order a Second Amended Judgment of Conviction 

was filed on July 27, 2006. 

Defendant filed a Motion To Stay Proceedings And Motion For Appointment Of 

Counsel on August 11, 2006. The State filed its Opposition on August 22, 2006. On August 
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23, 2006, Defendant's motion was denied. Defendant filed a Notice of Appeal on August 

28, 2006 from the Second Amended Judgment of Conviction and the District Court's Order 

denying his Motion to Stay Proceedings And Motion For Appointment of Counsel (case No. 

47963). On October 3, 2006, the Nevada Supreme Court filed an order, dismissing 

Defendant's appeal. Remittitur was issued on October 31, 2006. 

On February 9, 2010, Defendant filed a Motion To Correct Illegal Sentence Or In The 

Alternative Motion For Modification Of Sentence. The Motion was denied by the District 

Court on February 22, 2010. On March 25, 2010, Defendant filed a Notice of Appeal. On 

September 9, 2010, the Nevada Supreme Court affirmed the District Court's denial of 

Defendant's Motion to Correct an Illegal Sentence and found that his sentence was legal. 

Remittitur was issued on October 5, 2010. 

On April 25, 2011, Defendant filed a second Motion to Correct an Illegal Sentence or, 

in the Alternative Motion for Modification of Sentence to which the State filed a response. 

The motion was denied by the District Court on May 9, 2011 and the Order of Denial was 

entered on May 20, 2011. 

On June 21, 2011, Defendant filed the instant motion to reconsider to which the State 

response as follows. 

ARGUMENT  

THERE IS NO BASIS IN WHICH TO GRANT DEFENDANT'S MOTION 

Defendant wishes the Court reconsider its May 20, 2011 order denying his second 

motion to correct/modify his sentence. However, this motion should be denied for the 

following reasons. 

First, there is no need to "reconsider" this issue it is barred by the doctrine of law of 

the case. Defendant already raised this issue of his sentence's legality for the first time on 

February 9, 2010 and its denial was affirmed by the Nevada Supreme Court on September 9, 

2010. When an issue has already been decided on the merits by the Nevada Supreme Court, 

the Court's ruling is law of the case, and the issue will not be revisited. Hogan v. Warden, 

109 Nev. 952, 959, 860 P.2d 710, 715 (1993); see also Hall v. State, 91 Nev. 314, 315-16, 
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535 P.2d 797, 798-99 (1975); Pellegrini, 117 Nev. at 860, 34 P.3d at 519; McNelton v. State, 

115 Nev. 396, 990 P.2d 1263, 1276 (1999); Valerio v. State, 112 Nev. 383, 386, 915 P.2d 

874, 876 (1996). The law of a first appeal is the law of the case in all later appeals in which 

the facts are substantially the same; this doctrine "cannot be avoided by more detailed and 

precisely focused argument subsequently made after reflection upon the previous 

proceedings." Hogan, 109 Nev. at 952, 860 P.2d at 710 (citing Hall, 91 Nev. 314, 535 P.2d 

797); see also McNelton, 115 Nev. 396, 990 P.2d 1263. Here, this challenge to the legality 

of his sentence has already been decided on the merits by the Nevada Supreme Court on 

appeal, and thus, is barred by the law of the case doctrine and must be dismissed. 

Defendant raised this issue a second time, albeit unsuccessfully, on April 25, 2011. 

The District Court again denied the motion. Now, Defendant seeks a motion for 

reconsideration in order to bring the matter before the Court for a third time. Since the issue 

has been long resolved by the Nevada Supreme Court, per Hall, this motion should be 

denied. 

Additionally, even assuming Defendant could overcome the law of the case doctrine, 

Defendant has not taken the proper steps under EJDCR 2.24, which governs a 

reconsideration of a motion. EJDCR 2.24 reads: 

(a) No motions once heard and disposed of may be renewed in the 
same cause, nor may the same matters therein embraced be 
reheard, unless by leave of the court granted upon motion 
therefore, after notice of such motion to the adverse parties. 

(b) A party seeking reconsideration of a ruling of the court, other than 
any order which may be addressed by motion pursuant to NRCP 
50(b), 52(b), 59, or 60, must file a motion for such relief within 10 
days after service of written notice of the order or judgment unless 
the time is shortened or enlarged by order. A motion for rehearing or 
reconsideration must be served, noticed, filed and heard as is any 
other motion. A motion for reconsideration does not toll the 30-day 
period for filing a notice of appeal from a final order or judgment. 

(emphasis added). Here, Defendant has already filed two unsuccessful motions to correct an 

illegal sentence and Defendant failed to obtain leave of the Court to file this motion. 

Furthermore, Defendant has not shown that the Court overlooked or misapprehended any 

material issue of law or fact; therefore there is no reason for the Court to reconsider its prior 
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ruling. See NRAP 40(a). Thus, since Defendant failed to comply with EJDCR 2.24(a), the 

motion should be denied. 

In light of the fact that the Nevada Supreme Court has review the matter on the merits 

and the District Court reviewed the issue twice, the State requests that the Court make a 

finding that Defendant has engaged in vexatious litigation pursuant to NRS 209.451(1)(d) so 

that the State can seek a revocation of Defendant's good time credits. 

CONCLUSION  

For all the foregoing reasons, Defendant's Motion for Reconsideration should be 

denied. 

DATED this  29th  day of June, 2011. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/THOMAS M. CARROLL 
THOMAS M. CARROLL 
Chief Deputy District Attorney 
Nevada Bar #004232 

CERTIFICATE OF MAILING  

I hereby certify that service of the above and foregoing, was made this  29th  day 

of June, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI #69140 
a/k/a Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY NV 89702 

/s/P. Manis 
Secretary for the District Attorney's 
Office 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #010273 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2211 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) Plaintiff, 	 ) 	Case No. 	C167783 
) -vs- ) 	Dept No. 	VI 

) GREGORY SCOTT HERMANSKI, 	) aka, Robert James Day, #1679345 	) 
) 
) Defendant. 	  ) 

NOTICE OF ENTRY OF ORDER 

TO: GREGORY SCOTT HERMANSKI, aka, Robert James Day, Defendant in 

proper person 

YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above- 

entitled action, a copy of which is attached hereto. 

DATED this 7th day of July, 201 ] . 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Daniel Westmeyer 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #010273 
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CERTIFICATE OF MAILING  

I hereby certify that service of the NOTICE OF ENTRY OF ORDER was made the 

7th day of July, 2011, by depositing a copy in the U.S. Mail, postage prepaid, addressed to: 

GREGORY SCOTT HERMANSKI, #69140 
aka, Robert James Day 
NNCC 
PO BOX 7000 
CARSON CITY, NV 89702 

BY /s/ C. Cintola 
Secretary for the District Attorney's Office 

CC 
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ORIGINAL 
ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
DANIEL WESTMEYER 
Deputy District Attorney 
Nevada Bar #0010273 
200 Lewis Avenue 
Las Vegas, NV 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

-VS- 
Case No. 	C167783 

GREGORY SCOTT HERMANSKI, 	 Dept No. VI 
aka, Robert James Day, #1679345 

Defendant. 

ORDER DENYING DEFENDANT'S PRO PER MOTION TO CORRECT 

ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 

MOTION FOR MODIFICATION OF SENTENCE 

DATE OF HEARING: 05/09/11 
TIME OF HEARING: 8:30 A.M. 

THIS MATTER hay,iing ,  come on for hearing before the above entitled Court on the 

9th day of May, 2011, the Defendant not being present, IN PROPER PERSON, the Plaintiff 

being represented by DA] p ROGER, District Attorney, through DANIEL WESTMEYER, 

Deputy District Attorney, and without benefit of argument, COURT stated its findings that 

Defendant has made the same arguments previously rejected and affirmed on Appeal, and 

good cause appearing therefor, 
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COURT ORDERED, Motion DENIED. 

DATED this  (  	day of May, 2011. reottodi 
DISTRICT JUDGE 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada RA0002781 	• 

Deputy District Attorney 
Nevada Bar #0010273 
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Submitted by: 
CLARK COUNTY PUBLIC DEFENDER 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA 	 ) 	CASE NO. C167783X 
) 

Plaintiff, 	) 	DEPT. NO. IV 
) 
) 
) 
) 
) 
) 

 ) 

ORDER FOR TRANSCRIPT  

vs. 

ROBERT JAMES DAY, 

Defendant. 
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Defendant, ROBERT JAMES DAY, by and through his attorney, DIANNE M. 

DICKSON, Deputy Public Defender, and good cause appearing therefor, 

IT IS HEREBY ORDERED that the Court Reporter prepare and 

deliver to the Clark County Public Defender, at State expense, a 

copy of the transcript of the proceedings, jury Voir Dire, held on 

March 13, 2001, in Case No. C167783X in District Court Department 

No. IV. 

day of July, 2002. 

DEPUTY PUBLIC DEFENDER 
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MARCUS D. COOPER 
PUBLIC DEFENDER 
Nevada Bar No. 2290 
309 South Third Street 
Las Vegas, NV 89155 
702-455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

vs .  

ROBERT JAMES DAY, 

Defendant. 

DECLARATION OF DEFENDANT  

COMES NOW the defendant, Robert James Day, through his attorney, 

DIANNE M. DICKSON, Deputy Public Defender, and hereby files the attached Declaration 

in support of various motions pending before this Court. 

MARCUS D. COOPER 
CLARK COUNTY PUBLIC DEFENDER 

9TS 

CASE NO. C167783 

DEPT. NO. IV 
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RECEIPT OF A COPY of the foregoing Declaration of 

,27  Defendant is hereby acknowledged this 

2002. 

day of August, 

CLARK COUNTY DISTRICT ATTORNEY 
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PUBLIC DEFENDER 
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• 1 DEPUTY 

- ALAN CASTLE 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

ROBERT JAMES DAY,  

CASE NO. C167783 

DEPT. NO. IV 

DOCKET C 

DATE OF HEARING: 8/28/02 

Defendant. 

MOTION TO DISMISS COUNT PURSUANT TO HABITUAL  
CRIMINAL STATUTE. NRS 207.010  

COMES NOW the defendant, Robert James Day, through his attorney, 

DIANNE M. DICKSON, Deputy Public Defender, and hereby files the attached Motion To 

Dismiss Count Pursuant To Habitual Criminal Statute, NRS 207.010. 

DATED this 28th day of August, 2002. 

MARCUS D. COOPER 
CLARK COUNTY PUBLIC DEFENDER 
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• 
RECEIPT OF COPY of the foregoing Motion To Dismiss Count 

Pursuant To Habitual Criminal Statute, NRS 207.010is hereby 

acknowledged this   day of August, 2002. 

CLARK COUNTY DISTRICT ATTORNEY 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, CASE NO. C167783 

Plaintiff, 	 DEPT. NO. IV 

vs. 	 DOCKET C 

ROBERT JAMES DAY, 	 DATE OF HEARING: 9/9/02 

Defendant. 

MOTION FOR A NEW TRIAL  

COMES NOW the defendant, Robert James Day, through his attorney, 

DIANNE M. DICKSON, Deputy Public Defender, and hereby files this Motion For A New 

Trial. This motion is based upon the Memorandum of Points and Authorities and argument 

of counsel at the time set for the hearing on the motion. 

DATED this 29th day of August, 2002. 

MARCUS D. COOPER 
CLARK COUNTY PUBLIC DEFENDER 

Arm. 61ffSUNL,-Fit5620 
Deputy Public Defender, 

By 
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e 	A/9i,,  0 
Name/P# 
Senior Law Enforcement Support Technician 
AFIS Section, Fingerprint Bureau 
229- -  30-2  

3-20-2002 
Date 

	Lcs vegas rvieucpumurt ruipt.,e 

Department 
400 East Stewarr Avenue 

Las Vegas, Nevada 89101-298,1 
(702)795-311 I 

To Whom it May Concern: 

Per the request of 	JTJ aQIITN04  T \TV7STTnATnR 	 • 	from 	 

CLARK COUNTY. liFV_ADA 	, a fingerprint comparison was performed in the 
AFIS Section of the LVNIPD Fingerprint Bureau on the following individual(s): 

ROBERT JAMES DAY, AKA = GREGORY SCOTT HEBmANSKT 	(ID i,1 1.679345) 	  

The documents used in this fingerprint comparison were: 
- LVMPD FINGERRINTS DATED__4 	  
- FINGERPRINTS (XEROX COPY) FROM FEDERAL CORRECTIONS COMPLEX-MED, COLEMAN, 	FT, 
• DATED 9-9-97 

- FINGERPRINTS (XE_RQX CORY) FROM rEDERAL (flERFrTT(1N TN .Sr 	ITNER , NC 	 
DATED 10-2-95 AND 9-.14-94 

The findings from this comparison are as follows: 
LVMPD FINGERPRINTS ARE NOT IDENTICAL WITH TaTF FFT1FRAL CORR7CTTnNs_XEKOS CORTES 
OF PRINTS THAT WERE SUPPLIED BY INVESTIGATOR RUBEN_AQUINO. 	 • 	 

Please contact the technician listed below should you require any further information regarding this 
fingerprint comparison. 

• 

Partners with the Community 
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and Notice of Motion is hereby acknowledged this 21 day of 

24 

25 

26 

• 
NOTICE OF MOTION 

TO: 	CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

Office has set the foregoing Motion For A New Trial on September 9, 

2002, at the hour of 9:00 a.m. in Department IV of the Eighth 

Judicial District Court or as soon thereafter as counsel may be 

heard. 

DATED this 29th day of August, 2002. 

CLARK COUNTY PUBLIC DEFENDER 

--- 

m 4f 	m -- '4VON, 1 5620 
DEPUTY PUBLIC DEFENDER 

12 

13 

14 

15 

16 

17 

18 

19 

20 RECEIPT OF A COPY of the foregoing Motion For A New Trial 

22 August, 2002. 

23 CLARK COUNTY DISTRICT ATTORNEY 

27 

28 
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CLERK 

-VS- 

ROBERT JAMES DAY, 
#1679345 

OPI 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 

Defendant. 

ORDER FOR PRODUCTION OF INMATE 
ROBERT JAMES DAY, BAC #69140 

DATE OF HEARING: 1012/02 
TIME OF HEARING: 9:00 A.M. 

TO: GEORGE GRIGAS, Warden of the High Desert State Prison; 

TO: JERRY KELLER, Sheriff of Clark County, Nevada 

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEWART 

L. BELL, District Attorney, through SCOTT S. MITCHELL, Chief Deputy District Attorney, 

and good cause appearing therefor, 

IT IS HEREBY ORDERED that GEORGE GRIGAS, Warden of the High Desert State 

Prison shall be, and is, hereby directed to produce ROBERT JAMES DAY, Defendant in Case 

No. C167783, on a charge of Robbery With Use of a Deadly Weapon and Burglary While in 

Possession of a Deadly Weapon wherein THE STATE OF NEVADA is the Plaintiff, inasmuch 

as the said Defendant is currently incarcerated in the High Desert State Prison, located in Indian 

Springs, Nevada, and his presence will be required in Las Vegas, Nevada, commencing on 

ss..! 
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Wednesday, October 2, 2002, at the hour of 9:00 o'clock A.M. and continuing until completion 

of the prosecution's case against the said Defendant. 

IT IS FURTHER ORDERED that JERRY KELLER, Sheriff of Clark County, Nevada, 

shall accept and retain custody of the said Defendant in the Clark County Detention Center, Las 

Vegas, Nevada, pending completion of said matter in Clark County, or until the further Order 

of this Court; or in the alternative shall make all arrangements for the transportation of the said 

Defendant to and from the Nevada State Prison facility which are necessary to insure the 

Defendant's appearance in Clark County pending completion of said matter, or until further 

Order of this Court. 

DATED this  026  day of September, 2002. 

rm-vow, ,"411111  Y 
s.ztzlihi-  . 6  I GE- 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 

-2- P: WPDOCSIORDRIFOFtDR1006100697801.WPD 
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CLARK COUNTY, NEVADA 
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THE STATE OF NEVADA, 

Plaintiff, 
vs. 

ROBERT JAMES DAY, 

Defendant. 

CASE NO. C167783X 

DEPT. NO. IV 

DATE OF HEARING: 10/02/02 

TIME OF HEARING: 9:00 

15 
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to,s 

0 24 
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, 

41111.1LIL....... Ii  
E M. 0 CgMN, #5620 IA 

Deputy Public Defender 

By 

0001 
MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar No. 1879 
309 South Third Street 
Las Vegas NV 89155 
702-455-4685 
Attorney for Defendant 

• 
OR:G1NAL FILED 

201/1 OCT -1 P 	3: 

,69  

MOTION FOR A NEW TRIAL  

COMES NOW Defendant, ROBERT JAMES DAY, by and through his 

attorney, DIANNE M. DICKSON, Deputy Public Defender, and hereby 

seeks an order from this Court for a new trial. This motion is 

based upon the Memorandum of Points and Authorities and argument at 

the time set for hearing on the motion. 

DATED this 1st day of October, 2002. 

14 

21 

22 
MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

23 
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MEMORANDUM OF POINTS AND AUTHORITIES  

Summary Of Relevant Facts  

Mr. Day was charged with Robbery With Use Of A Deadly 

Weapon and Burglary While In Possession Of A Deadly Weapon for an 

offense which occurred on April 22, 2000, when the Parkway Inn Motel 

was robbed shortly before 1:00 p.m. Karen Walker, an employee of 

the motel, testified that an individual came behind the counter 

where she was working and removed all of the paper money from two 

cash drawers while holding a small knife. Ms. Walker gave the 

description of the robber as having gray hair, a mustache, 

approximately her height and age (5'5" and 52 years old), wearing 

blue jeans and a blue and white T-shirt. When Ms. Walker was asked 

whether or not the person had any tatoos, she said no. Mr. Day's 

arms are covered in tatoos. Mr. Day is also 5'11" and was 46 years 

old. 

Approximately twenty to thirty minutes later and about a 

half mile away, Sgt. Flaherty saw Mr. Day walking among the trucks 

at the truck stop by the Wild Wild West Casino. Sgt. Flaherty said 

that Mr. Day fit the description because he was wearing blue jeans 

and had gray hair. Sgt. Flaherty parked his vehicle partially in 

front of a truck where Mr. Day was standing talking to the truck 

driver. Sgt. Flaherty had some conversation with Mr. Day and the 

truck driver, following which Mr. Day took off running South across 

Tropicana and climbed into another truck where he tried to hide. 

When Mr.Day was apprehended and searched, Sgt. Flaherty found one 

thousand eighteen dollars and fifty-five cents crumpled up in his 

pocket. Mr. Day also had a small pocket knife with a two inch 

blade. Karen Walker was brought to the area of Mr. Day's arrest, 

2 
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was told by the police that they believed they had the person who 

had robbed her in custody and, while sitting in a police car 

approximately forty feet away from Mr. Day who was in handcuffs and 

surrounded by police, she identified him as the robber. The defense 

learned for the first time at time of trial that one of the police 

officers gave Ms. Walker a picture of Mr. Day, which picture she 

kept and the possession of which may well have tainted her in court 

identification of Mr. Day. 

Mr. Day testified that he had been in Las Vegas for 

approximately three months and that during that period of time he 

worked as a lumper at the Wild Wild west Truckstop, though he would 

occasionally go out on the road with truck drivers. In fact, he 

said that he had returned the day before his arrest from a week on 

the road where he had earned $560.00. Mr. Day said that on April 

22nd, he had obtained a job as a lumper along with two other men, 

working for a truck driver whose name he did not know unloading 

furniture in the area of Craig Road. Upon their return to the truck 

stop, Mr. Day and the other lumpers folded up the moving pads and 

cleaned up the back of the truck while the truck driver went to cash 

his comp check so that he could pay the lumpers. While waiting for 

the driver to return, Mr. Day became involved in a craps game in the 

back of the truck with four other lumpers, none of whom he knew by 

name. Mr. Day was winning at craps and, after he made his point, he 

quickly grabbed up the pot that he had won, stuffed the money in his 

pockets and went to talk to the truck driver who had just returned. 

He said that the truck driver paid him and that he was still 

speaking to the truck driver when Sgt. Flaherty approached. 

Initially, Mr. Day thought that Sgt. Flaherty was security from Wild 
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Wild West, because the lumpers frequently had problems with security 

chasing them from the property. When he found that St. Flaherty was 

a police officer, he ran because he believed that he was going to be 

arrested for his parole violation. 

Because of his continuous incarcerations since April 22, 

2000, Mr. Day was never able to go back to the truck stop to try to 

locate the unnamed individuals he had worked with. Defense counsel 

and her investigator tried to locate these people, but, armed with 

only a photograph of Mr. Day and not knowing whom they were looking 

for, they were unsuccessful in finding the witnesses who had worked 

with Mr. Day on April 22, 2000, though a witness was located who 

confirmed that Mr. Day worked as a lumper at that truck stop. 

After his conviction, Mr. Day was sentenced by this Court 

as a habitual criminal and was sent to High Desert State Prison. 

While he was at High Desert State Prison, he was approached by a 

gentlemen named Jones Beck. Mr. Beck said he recognized Mr. Day and 

that he remembered working with Mr. Day on April 22, 2000. Mr. Beck 

was one of the two lumpers who worked with Mr. Day in moving the 

furniture and who was present at the scene waiting for the truck 

driver to return and pay them. Mr. Beck has signed an affidavit 

which is attached hereto regarding the matters that Mr. Beck would 

have testified to if his identity had been known at the time of 

trial and which he will testify to if Mr. Day is granted a new 

trial. 

Legal Argument  

The Defendant seeks a new trial based on the grounds of 

newly discovered evidence. This motion is governed by NRS 176.515. 

The standards for determining whether Mr. Day is entitled to a new 
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• 
trial are set forth in Sanborn v, State, 107 Nev. 399, 406, 812 P.2d 

1279, 1284 (1991). In order to justify a new trial, the newly 

discovered evidence must be: (1) newly discovered; (2) material to 

the defense; (3) such that even with the exercise of reasonable 

diligence it could not have been discovered and produced for trial; 

(4) non-cumulative; (5) such as to render a different result upon 

retrial; (6) not only an attempt to contradict, impeach or discredit 

a former witness, unless the witness is so important that a 

different result would be reasonably probable and (7) the best 

evidence the case admits. All of those requirements are met in this 

case as discussed below. 

The evidence which the defense has discovered is certainly 

newly discovered. As indicated during the trial in this matter, Mr. 

Day did not know the names of the persons with whom he worked as a 

lumper. Mr. Day discovered the identity of Beck when he was sent to 

the state prison where he saw Mr. Beck and recognized him as one of 

the men he had worked with on April 22, 2000. This all occurred 

within the past month. 

The fact that the defense has discovered a witness who can 

provide an alibi to Mr. Day for the time of the offense, who can 

corroborate Mr. Day's testimony that he was working as a lumper for 

the unknown truck driver on the morning of April 22, 2000, and who 

can confirm that Mr. Day was gambling shortly before the police 

officer appeared on the scene are certainly matters which are 

material to the defense. If anything, the testimony of this other 

lumper is at least as, if not more, compelling than would be the 

testimony of the unknown truck driver whom the defense had been 

trying to locate throughout this case. 

5 
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While preparing for the case, the defense attempted to 

locate other lumpers who could corroborate Mr. Day's testimony. 

Defense counsel's investigator went to the area of the truck stop on 

more than one occasion and showed a picture of Mr. Day to the 

lumpers and truck drivers, attempting to find the people who had 

worked with Mr. Day. As the Court knows, the defense was partially 

successful in that it found Robert Beasley, who testified at trial 

and confirmed that Mr. Day worked as a lumper, but Mr. Beasley had 

no knowledge of the events of April 22, 2000. The investigator was 

not able to find anyone who worked with Mr. Day on April 22, 2000. 

Because Mr. Day was incarcerated, obviously he could not go to the 

area and attempt to locate people he had worked with. Despite 

reasonable diligence, the defense was not able to locate Mr. Powell 

until after sentencing. 

The evidence which has been discovered is non-cumulative. 

No other witness testified to support Mr. Day's testimony. The need 

for corroboration was particularly important in this case as Mr. Day 

was impeached by a prior felony record and thus had problems with 

credibility to the jury. 

It is likely that if Mr. Day is granted a new trial, the 

jury which hears this additional testimony will render a different 

result. The State's case consists of: an identification of Mr. Day 

by Karen Walker, though that identification is tainted by the fact 

that she said that the robber had no tatoos when Mr. Day clearly and 

obviously is covered with tatoos and by the fact that she was given 

a picture of Mr. Day on the day of the offense, which she has had to 

study throughout the pendency of these proceedings; the fact that 

Mr. Day ran when Sgt. Flaherty tried to apprehend him, which Mr. Day 
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explained by testifying that he believed that he would be arrested 

for violating the conditions of his parole for his Federal Bank 

Robbery conviction; and the fact that Mr. Day had over a thousand 

dollars in his pockets at the time of arrest, which money was 

crumpled into a ball. The jury in this case deliberated for several 

hours before finally managing to reach a verdict in this case. 

Obviously, the jury had some questions about the strength of the 

State's case and it is probable that the verdict would have been 

different had they had the benefit of this vital witness. 

With respect to the sixth requirement that the newly 

discovered evidence be more than an attempt to contradict, impeach 

or discredit a former witness, this evidence is not offered for any 

such purpose. This is an independent witness not called for 

purposes of impeachment of any of the other testimony or witnesses. 

Finally, the evidence proposed, the testimony of a witness 

to the events of April 22, 2000, who will testify of his own 

knowledge, is certainly the best evidence which can be presented on 

this question. 

The Defendant requests that the Court grant him a new 

trial 

DATED this 1st day of October, 2002. 

CLARK COUNTY PUBLIC DEFENDER 

41  By: 	 It 
a 	E M. DIC'731,N 
DEPUTY PUBLIC DEFENDER 
NEVADA BAR #5620 
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CASE NO. 0167783X 

DEPT. NO. IV 

THE STATE OF NEVADA, 

Plaintiff, 
vs. 

ROBERT JAMES DAY, 

Defendant. 

COUNTY OF CLARK 
) ss: 
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AFFT 
MARCUS D. COOPER 
PUBLIC DEFENDER 
Nevada Bar No. 2290 
309 South Third Street 
Las Vegas NV 89155 
702-455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

13 AFFIDAVIT 

14 STATE OF NEVADA 

16 
I, JONES BERNARD BECK, being first duly sworn, do depose and say: 

1. That I know Robert James Day through miscellaneous part-time 

employment, such as washing trucks and loading/unloading furniture 

and other cargo, at or near the Wild Wild West Truck Stop, located 

on Tropicana Ave., Las Vegas, Nevada. 

2. That I was approached by Robert James Day the day before the 

incident alleged here and was asked if I was interested in moving 

furniture for a trucker that had recently arrived with cargo. 

3. That I agreed to move furniture with Robert James Day the 

following morning. The furniture was going to be delivered to a 

residence near Craig Road and moved into a house. The move would 

take approximately 3 - 4 hours and I was to be paid forty-dollars 
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{$40.00). 

4. That I met with Robert James Day the following morning to move 

furniture. Prior to meeting with the truck driver, I accompanied 

Robert James Day and another white male adult, whose name I do not 

recall, to the McDonald's across the street and got breakfast. 

After eating breakfast, Robert James Day, the unknown white male and 

I walked back across West Tropicana Ave. to the Wild Wild West truck 

stop to meet with the truck driver. 

5. That we (Mr. Day, the other white male, the truck driver and 

1) arrived at a residence on or near Craig Road and unloaded the 

furniture. The move took approximately 3-4 hours. 

6. That we arrived back at the Wild Wild West truck stop on or 

before 12:00 noon. 

7. That we were informed by the truck driver that he was going to 

cash a check and return shortly to pay us. In the mean time, the 

three of us folded the moving blankets/pads. Also at this time, we 

were joined by two (2) black male adults. I believe that one of the 

black male adults called himself "Clarence." All of the others 

engaged in gambling; I did not. 

8. That approximately 45 minutes to an hour later, the truck 

driver returned and paid the three of us for the moving services 

rendered. I was paid forty-dollars ($40.00); I do not know how much 

money Mr. Day received. 

9. That after 1 was paid, the unknown white male and 1 decided to 

go to get some beer. We walked over to a nearby convenience store, 

which I believe was the Shell Service Station, and bought some beer. 

10. That on the way back to the truck stop, I observed a security 

vehicle parked in front of the truck I had helped to unload; I also 
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observed several police cars in the McDonald's parking lot which was 

across the street from the truck stop. At that time I observed 

Robert James Day being taken into custody and he was standing near 

the rear of the police vehicles. 

11. That I did not want to get involved and immediately left the 

area. 

12. That I did not see or talk to Robert James Day until I saw him 

incarcerated at High Desert State Prison. It was at this time that 

I was informed by Robert James Day that he was arrested and 

convicted of robbing the motel located on Industrial Road. 

13. That I do not recall how long it took to walk to and from the 

convenience store to buy beer, but I do not believe that Robert 

James Day could have robbed the motel during the time that I was 

gone. It would have taken Robert James Day longer to walk to the 

motel than the time period that it took me to leave and come back 

from buying beer. I was just coming back from the convenience store 

when I observed Robert James Day in custody. 

Jones Bernard Beck 

20 

21 

• 

SUBSCRIBED AND SWORN TO before 

me this / 	 day of  A47 1' 	, 2002. 



By,  
JI/2  

, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

and Notice of Motion is hereby acknowledged this 18 day of 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

By 

• 
NOTICE OF MOTION 

TO: 	CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

Office has set the foregoing Motion For A New Trial on October 2, 

2002, at the hour of 9:00 a.m. in Department IV of the Eighth 

Judicial District Court or as soon thereafter as counsel may be 

heard. 

DATED this 1st day of October, 2002. 

CLARK COUNTY PUBLIC DEFENDER 

t11-51011t75L6-210 
DEPUTY PUBLIC DEFENDER 

13 

14 

15 

16 

17 RECEIPT OF A COPY of the foregoing Motion For A New Trial 

October, 2002. 

CLARK COUNTY DISTRICT ATTORNEY 

8 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW TRIAL 

DATE OF HEARING: 10/2/02 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

SCOTT S. MITCHELL, Chief Deputy District Attorney, and files this State's Opposition to 

Defendant's Motion for New Trial. 

This opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 
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• 
deemed necessary by this Honorable Court. 

fr/ 5 
DATED this 	 

MEMORANDUM  

On or about April 22, 2000, Robert Day (Defendant) was arrested and charged with 

Robbery With Use of a Deadly Weapon and Burglary While in Possession of a Deadly Weapon. 

Prior to trial, the State filed and Amended Information alleging habitual criminal status. A 

Second Amended Information was filed subsequent to trial, again alleging habitual criminal 

status, but modifying the prior convictions alleged. Defendant went to trial in March, 2001. On 

March 15, 2001, Defendant was found guilty by a jury on both counts. 

On May 2, 2001, at Defendant's initial Sentencing Hearing, the Court noted 

Defendant refused to be interviewed for the Pre-Sentence Investigation Report (PSI) and the 

matter was continued in order to review a certified copy of a Judgment of Conviction. 

Defendant was sentenced on May 9, 2001, and over Defendant's objection, the Court ordered 

that he be treated as an habitual criminal. Defendant was sentenced to the maximum term of 

300 months and a minimum of 120 months with 382 days credit for time served. 

On or about July 23, 2002, Defendant, through counsel, filed a Motion For a New 

Trial on the grounds of alleged newly discovered evidence. 

I. 	Defendant Does Not Meet The Standard for a New Trial Pursuant to NRS 
176.515 

Defendant's Motion for a New Trial is based on an allegation that there is new 

evidence that the State knew or should have known about regarding Defendant's parole 

violation. Specifically, Defendant argues that the State should have known of Defendant's 

PAWPDOCSIOPPWOPP1006100697802.WPD 

day of October, 2002. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
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• 	• 
warrant for arrest for absconding from parole at the time of trial. Defendant was allegedly 

notified that a detainer had been lodged against him because of his parole violation. These 

are bare naked allegations unsupported by the record which do not entitle him to relief. 

Elargove v. State,  100 Nev. 498, 686 P.2d 222 (1984). 

Defendant is mistaken in his belief that he warrants a new trial. The standard for the 

granting of a new trial under NRS 175.515 has been articulated by the Nevada State Supreme 

Court in Sanborn v. State,  107 Nev. 399, 406, 812 P.2d 1279 (1991), in which the Court held 

that a district court may grant a new trial on the ground of newly discovered evidence which 

is such as to render a different result probable on retrial. NRS 176.515(1). 

The grant or denial of a new trial on this ground is within the trial court's discretion 

and will not be reversed absent its abuse. McCabe v. State,  98 Nev. 604, 655 P.2d 536 

(1982). To establish a basis for a new trial on this ground, the evidence must be (1) newly 

discovered; (2) material to the defense; (3) such that even with the exercise of reasonable 

diligence it could not have been discovered and produced for trial; (4) non-cumulative; (5) 

such as to render a different result probable upon retrial; (6) not only an attempt to contradict, 

impeach or discredit a former witness, unless the witness is so important that a different 

result would be reasonably probable; and (7) the best evidence the case admits. Sanborn v.  

State,  107 Nev. 399, 406, 812 P.2d 1279, 1284-85 (1991 If any one of these criteria is absent, 

the defendant is not entitled to a new trial and the trial court should deny the motion for a 

new trial.). McLemore v. State,  94 Nev. 237, 577 P.2d 871 (1978). See U.S. v. Wright,  625 

F.2d 1017, 1019 (1st Cir. 1980). Defendant has failed to show that this alleged new evidence 

would render a different result probable upon retrial. Defendant has also failed to establish 

that this alleged new evidence is the best evidence the case admits. Therefore Defendant fails 

on at least two of the criteria and accordingly, does not warrant a new trial. 

II. 	The Jury Rendered Its Verdict Based on All of the Evidence, Not Just 
What Was in Defendant's Mind at the Time He Fled From the Police 

In Lay v. State,  110 Nev. 1189, 1192, 886 P.2d 448, 450 (1994) thc Nevada Supreme Court 

stated, "it is exclusively within the province of the trier of fact to weigh evidence and pass on the 

P:\WPDOCS1OPPTOPP1006100697802.WPD  

I. 
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• 
credibility of witnesses and their testimony." See  also Culverson v. State,  95 Nev. 433, 435, 596 

P.2d 220, 221 (1979) ("It is well established in this state that it is the function of the jury to weigh 

the credibility of the identifying witness."); Azbill v. State,  88 Nev. 240, 252, 495 P.2d 1064, 1072 

(1972) ("In all criminal proceedings the weight and sufficiency of the evidence are questions for the 

jury, and its verdict will not be disturbed upon appeal if there is evidence to support it."). 

Defendant argues that the State's case was predominantly based on the fact that 

Defendant ran when approached by the police. At trial, Defendant testified that he ran from 

the police because he feared he would have to return to prison because he allegedly thought 

he would be caught for parole violation. The jury considered this issue at trial and rejected it. 

Defendant may have had several reasons for not wanting to be detained by the police. He 

may have not wanted to be caught because he was fleeing from a criminal act; he may have 

not wanted to be caught because he had outstanding warrants. There may have been several 

reasons Defendant fled, but for him to try and distinguish what was in his mind at the time he 

fled from the police has no bearing on the evidence that was presented at trial, which was 

considered by the jury, and ultimately provided for Defendant's conviction on both charges. 

CONCLUSION 

For the foregoing reasons, Defendant's Motion For A New Trial should be denied. 

DATED this 	day of October, 2002. 
Respectfully submitted, 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada yr #000477 

Mg / 
COTT S. MITCHELL 

Chief Deputy District Attorney 
Nevada Bar #000346 
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CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby certify that service of State's Oppositig Defendant's Motion to Vacate 

Sentence as an Habitual Criminal, was made this 	day of October, 2002, by facsimile 

transmission to: 

DIANNE M. DICKSON, Deputy Public Defender 
455-5112 

w 

Emp rict Attorney's Office 

/ajc 
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OPPS 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

PARRAGUIRRE,CLEFIK 
BY. 

DOROTHY 'KELLY DE  

• 	• 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO VACATE SENTENCE 
AS AN HABITUAL CRIMINAL 

DATE OF HEARING: 1012/02 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, through 

SCOTT S. MITCHELL, Chief Deputy District Attorney, and files this State's Opposition to 

Defendant's Motion to Vacate Sentence as an Habitual Criminal. 

This opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 
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deemed necessary by this Honorable Court. 

DATED this 	day of October, 2002. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

POINTS AND AUTHORITIES  

MEMORANDUM  

On or about April 22, 2000, Robert Day (Defendant) was arrested and charged with 

Robbery With Use of a Deadly Weapon and Burglary While in Possession of a Deadly 

Weapon. Defendant was found guilty of both charges. 

Prior to trial, the State filed and Amended Information alleging habitual criminal 

status. A Second Amended Information was filed subsequent to trial, again alleging habitual 

criminal status, but modifying the prior convictions alleged. Defendant was sentenced on 

May 9, 2001, and over Defendant's objection, the court ordered that he be treated as an 

habitual criminal. 

Defendant was sentenced to the maximum term of 300 months and a minimum of 120 

months with 382 days credit for time served. 

I. 	Defendant Fails to Put Forth Any Grounds Upon Which to Vacate His 
Classification As An Habitual Criminal 

Defendant's Motion to Vacate Sentence As An Habitual Criminal is based on an 

allegation that his classification as an habitual criminal was erroneous because he allegedly is 

not the Robert James Day represented in the certified copies of his past Judgments of 

Conviction submitted by the State. In fact, he claims to be Gregory Scott Hermanski in a 

signed Declaration (dated August 15, 2002) attached to his Pro Per Motion to Dismiss Count 

Pursuant to Habitual Criminal Statute, NRS 207.010. 

-2- 

Page 522 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendant claims that the certified copies of his prior convictions which were 

submitted by the State, are not actually his. The certified copies of records show Defendant's 

prior felony convictions for bank robbery, controlled substance violations, embezzlement and 

obtaining property by false pretenses, and financial transaction theft. Defendant argues that 

because one set of fingerprints attached to one of the certified copies do not match those he 

claims to be his, he is entitled to have the court vacate his sentence as an habitual criminal. 

Defendant is mistaken. NRS 207.010.1.(b) stipulates that, 

Any felony, [sic] who has previously been three times convicted, whether in this state 
or elsewhere, of any crime which under the laws of the situs of the crime or of this 
state would amount to a felony ..., is a habitual criminal and shall be punished for a 
category A felony by imprisonment in the state prison: .... 

Because the statute requires three certified copies of prior felony convictions to 

support a classification of a defendant as an habitual criminal, the State met this threshold 

requirement pursuant to NRS 207.010. The State provided four certified copies of judgments 

of conviction (JOB) with conflicting fingerprints attached to one of the JOCs, and 

indeciperable partial fingerprints attached to another JOB. 

1975 Missouri: Count I Transfer of Controlled 
Substance; Count II Sale of Controlled 
Substance; Sentenced to five years in 

Department of Corrections 
1982; North Carolina: Embezzlement and 
Obtaining Property by False Pretenses; 
Sentenced to five years 1984 Missouri: Bank 
Robbery; Sentenced to 10 years 
1994 North Carolina: Financial Transaction Card 
Theft; Sentenced to two years in the N.C. 
Department of Correction 

One set of fingerprints attached to the JOB from the 1984 Bank Robbery conviction in 

Missouri is clearly different from Defendant's fingerprints taken on April 22, 2000, for the 

instant offense. On the 1982 JOB from North Carolina, the attached fingerprints consist of 

only a partial picture of three fingers from Defendant's right hand. Even if the Court were to 

find the 1984 Bank Robbery conviction is not attributable to Defendant, there are three JOCs 

attributed to Defendant's past criminal history which cannot be refuted based on the 

fingerprint analysis provided by Stubblefield as claimed in Defense Counsel's Declaration 
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attached to Defendant's Motion to Vacate Sentence. 

II. 	Defendant Cannot Complain of An Error He Has Caused Himself 

A [d]efendant may not consciously invite district court action perceived as favorable 

to him and then claim it as error on appeal." Sidote v. State,  94 Nev. 762, 587 P.2d 1317 

(1978). During his trial, Defendant made no objection or attempt to have the State bring him 

to trial under his alleged real name, Gregory Scott Hermanski. In fact, Defendant, to date, has 

filed all motions and other court documents under the name, Robert James Day, which also 

bear a written signature of said Robert James Day. 

Further, Defendant admitted in trial by sworn testimony and by letter read into record 

at his sentencing hearing that he was in fact Robert James Day, and that he was convicted of 

prior bank robberies and criminal acts involving credit cards in 1984 and 1994. The 

following is a colloquy between Defendant and his attorney during the trial on the instant 

charges. 

Ms. Dickson: 	Mr. Day, could you tell the ladies and gentlemen of the jury your name 
please? 

Defendant: 	My name is Robert Jamie Day 
* * * 

Ms. Dickson: 	Where are you from originally? 
Defendant: 	I'm from Kansas, Leavenworth, Kansas. I was born in Leavenworth, 

Kansas. 
* * * 

Ms. Dickson: 	Mr. Day, you've had some troubles in your life, is that correct? 
Defendant: 	Yes, ma'am. 
Ms. Dickson: 	And as a result of that, you've been convicted of some crimes, is that 

correct? 
Defendant: 	Yes, ma'am. 
Ms. Dickson: 	Back in 1984, were you convicted of a bank robbery? 
Defendant: 	Yes, ma'am. 
Ms. Dickson: 	And in 1994, were you convicted of two charges involving some credit 

cards? 
Defendant: 	Yes, ma'am. 
Ms. Dickson: 	And as a result of those convictions, did you serve a sentence? 

28 
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Defendant: 	Yes, ma'am. 
Recorder's Transcript Re: Trial by Jury,March 14, 2001; Day 2, Volume 11, pp. 36-37. 

Additionally, the following is an excerpt from Defendant's Statement read into the 

record at Defendant's Sentencing Hearing: 

Ms. Dickson: 	Your honor, Mr. Day has asked me to read his statement to the Court. 
He was feeling a little too nervous to read it himself. This is his 

statement: Your Honor, may it please the Court. 
* * * 

Judge, if you'll notice in each of my arrests in over a 30-year period, in 
each case within a matter of weeks of my arrest, I've pled guilty and 

received a prison sentence within weeks. 
Recorder's Transcript Re: Sentencing; Wednesday, May 9, 2001, pp. 8-9 

Clearly from the record, Defendant has admitted his prior felony convictions as 

presented by the state in the form of certified copies of Defendant's prior felony convictions. 

Further Defendant raised no objections to these records during his trial nor did he raise any 

objections during his sentencing hearing. 

It is inappropriate for Defendant to now come to the court complaining of error based 

on his classification as an habitual criminal under the certified records of Robert James Day. 

Defendant took his chances of being tried under an alias and now that his risk has not paid 

off, he claims error as being classified as an habitual criminal for the past acts of Robert 

James Day. As noted above in Sidote, Defendant cannot now claim error for a situation he 

chose, and currently chooses to remain in through these proceedings. 

In sum, to date, Defendant has provided sworn testimony claiming he is Robert James 

Day, Defendant has admitted in open court that he committed prior felonies over a 30-year 

period attributable to Robert James Day, and finally, most recently, Defendant has submitted 

a declaration that he is not Robert James Day, but actually, Gregory Scott Hermanski. 

11\ 

11\ 

11\ 

11\ 
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CONCLUSION  

For the foregoing reasons, Defendant's Motion to Vacate Sentence as an Habitual 

Criminal should be denied. 

C1.  DATED this  / 	day of October, 2002. 

Respectfully submitted, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 

CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby certify that service of State's Opposition to Defendant's Molion to Vacate 

Sentence as an Habitual Criminal, was made this 	(Citay of October, 2002, by facsimile 

transmission to: 

DIANNE M. DICKSON, Deputy Public Defender 
455-5112 

/ajc 
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Robert James Day, 469140 
(Defendant, In Proper Person) 
High Desert State Prison 
P.O. Box 650 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA. 	 ) 

Plaintiff, 	 ) 

vs. 	 ) 

) 

ROBERT JAMES DAY, 	 ) 

Defendant. 	) 

MOTION TO DISMISS COUNSEL AND 

APPOINTMENT OF SUBSTITUTE COUNSEL 

DATE OF REARING: 0-1)(1710a  

TIME OF REARING:  g,0014114  

COMES NOW the Defendant, Robert James Day, and proceeding in 

proper person, hereby respectfully moves this Honorable Court for 

an Order granting his motion to dismiss counsel, Dianne M. Dick-

son, Esq., Deputy Public Defender, and for the appointment of 

substitute counsel. 

This motion is made and based on all papers, pleadings, and 

documents on file with the Clerk of Court, Memorandum of Points 

and Authorities, the attached "Affidavit of Defendant", and any 

Oral argument at the time of hearing if deemed necessary by the 

court. 

-1- 

Case No. C167783X 

Dept No. IV 

Docket 	C 
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MEMORANDUM OF POINTS AND AUTHORITIES 

(Statement of the Case) 

On or about April 22, 2000, Robert James Day, hereinafter 

"Defendant", was charged by way of Information with Count I, Rob-

bery With Use of Deadly Weapon, Count II, Burglary While In Poss-

ession of a Deadly Weapon. Jury Trial commenced on March 13, 2001 

and on March 15, 2001 the jury returned it's verdict of "Guilty" 

as to both counts. On May 9, 2001 Defendant was sentenced as an 

"Habitual Criminal" to a maximum term of 300 months, with a min-

imum term of 120 months in the Nevada Department of Corrections. 

A direct appeal was taken and on November 15, 2001 the Supreme 

Court remanded this case for re-adjudication and re-sentencing 

which is currently scheduled for December 4, 2002, and at that 

time, Oral arguments will be heard on Motions for New trial. 

(Statement of the Issues) 

In the case at bar a conflict of interest exists between the 

Defendant and his court appointed counsel, Dianne M. Dickson, 

Deputy Public Defender, which has greatly prejudiced Defendant 

and has resulted in irreparable harm to his defense. 

Prior to trial, and over defense objection, the State was 

granted leave to introduce at trial evidence of Defendant's all-

eged prior felony convictions for impeachment purposes. Defendant 

advised Ms. Dickson, prior to trial, that the prior felony con-

victions sought to be introduced by the State were NOT his own, 

-3- 
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and that his true name is "GREGORY SCOTT HERMANSKI". However, Ms. 

Dickson did nothing to prevent the State from pursuing this cou-

rse of action or to bring this information to the attention of 

the court. 

Subsequent to remand of this case, Defendant filed, through 

his attorney, Dianne M. Dickson, a pro per motion for a new trial 

based on his claim that he was prejudiced as result of the prior 

felony convictions being used in his trial, and the State has re-

sponded that Defendant "made no objection or attempt to have the 

State bring him to trial under his alleged real name, Gregory 

Scott Hermanski". (See, State's Response To Defendant's Motion 

For New Trial, at p.3). 

Because Ms. Dickson has indicated to Defendant that she will 

not be willing to admit at oral argument on pro per motion for 

new trial that Defendant, in fact, advised her as to his true 

identity prior to trial, (See the attached "Affidavit of Defen-

dant"), Defendant asserts that a conflict of interest exists in 

this case and that any further proceedings with Ms. Dickson as 

Attorney of Record will further prejudice Defendant and deny the 

Defendant his Constitutional rights., to effective assistance of 

counsel. 

LEGAL ARGUMENT 

The Sixth and Fourteenth Amendments to the United States Consti-

tution guarantees a criminal defendant a right to court appointed 

counsel if he is financially unable to retain private counsel. The 

extent of this right extends from the time that judicial proceed- 
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• 
ings have been initiated against the accused through sentencing, 

Mempa v. Rhay, 389 U.S. 128, 88 S.Ct. 254, and appeal, Douglas v.  

California, 372 U.S. 353, 83 S.Ct. 814. 

The Sixth Amendment of the United States Constitution guar-

antees an accused in criminal prosecutions "assistance of counsel" 

for his defense, means of "effective assistance", as distinguished 

from bad faith, sham, mere pretense, or want of opportunity for 

conferences and preparation. gicitlnyarint, 372 U.S. 335, 

83 S.Ct. 792, 9 L.Ed.2d 799; Geders v. U.S., 425 U.S. 80, 96 S.CT. 

1330,47 L.Ed.2d 592. 

In the case at bar, Defendant's right to effective assistance 

of counsel has been violated by Ms. Dickson's failure to have Def-

endant tried under his true name and thereby prevented the jury 

from hearing evidence of the prior felony convictions used in Def-

endant's trial. Ms. Dickson's unwillingness to argue, in response 

to the State's position that Defendant made no attempt to be 

brought to trial under his true name, that Defendant, in fact, 

provided her with information concerning his true identity, but 

that she failed to act upon it, clearly indicates that a conflict 

of interest exists in this case.. 

"Conflict of interest" may exist, for sixth amendment purp-

oses, whenever defense counsel is so situated that the caliber of 

his services may be substantially diluted. U.S.C.A. Const. Amend.  

6. People v. Hardy, 825 P.2d 781. 

It would be unreasonable to expect Ms. Dickson to offer argu-

ement which could possibly tend to demonstrate her own ineffect-

iveness, and Ms. Dickson's unwillingness to dth so clearly estab- 
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lishes her intent to try to protect her own interests at the exp-

ense of Defendant's. 

Furthermore, Ms. Dickson's failure to advise the court as to 

Defendant's true identity resulted in violations of Supreme Court 

Rules as follows: 

1. S.C.R. 151, Competence; 

2. S.C.R. 153, Diligence; 

3. S.C.R. 154, Communication; 

4. S.C.R. 172(1)(d), Candor toward the Tribunal; 

5. S.C.R. 173(2), Fairness to opposing party and counsel; 

6. S.C.R. 181(1)(2), Truthfulness in statements to others. 

Defendant asserts that this conflict of interest would be 

further exacerbated as Defendant would be calling Ms. Dickson as 

a witness, under oath, in future legal actions to correct his ill-

egal confinement and conviction. S.C.R. 178 is abundantly clear 

that a lawyer shall not act as an advocate where the lawyer is 

likely to be called as a witness. 

CONCLUSION  

Based on the foregoing motion and attached affidavit, it is 

clear that a conflict of interest exists in this case, and Defe-

endant will suffer further irreparable harm if Ms. Dickson is 

permitted to continue in these proceedings. In fact, Defendant 

hereby places the State on actual notice that Defendant is inno-

cent of these charges and litigates the present motion from the 

passion of someone who has been wrongfully accused, convicted, 
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sentenced, and imprisoned unlawfully. 

WHEREFORE, Defendant prays this Honorable Court will issue 

an Order dismissing Ms. Dickson as Attorney of Record in this 

case and appoint substitute counsel for any further proceedings 

in this matter. 

Dated this cr,2) 	day of Apli4,447.--,  2002. 

ORespectfully bmitted, e ert  4%
A

7-#69140 
Defendant, i proper person 
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AFFT 
Robert James Day, #69140 
(Defendant, In Proper Person) 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

DISTRICT COURT 

CLARK  COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 

Plaintiff, 	 ) 

vs. 	 ) 

) 

ROBERT JAMES DAY, 	 ) 

Defendant. 	) 

AFFIDAVIT OF DEFENDANT 

State of Nevada , 
1 

County of Clark ) 

I, Robert James Day, a/k/a, Gregory Scott Hermanski, being first 

duly sworn, do depose and say: 

1. That I am the defendant/affiant in the above entitled 

action, and; 

2. That my true name is Gregory Scott Hermanski, and; 

3. That I make this affidavit in support of the foregoing 

"Motion To Dismiss Counsel And For Appointment Of New Counsel" 

to demonstrate that a conflict of interest exists in this case 

which requires appointment of new counsel, and; 

4. That upon my arrest in this case I had in my possession 

(1) 

Case No- C167783X 

Dept No- IV 

Docket C 
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• 	• 
a Birth Certificate in the name of, and belonging to, "Robert 

James Day" who gave it to me, and; 

5. That upon my arrest, when asked my name by police I did 

not respond out of fear of arrest under an outstanding federal 

warrant issued by the United States Parole Commission for viola-

tion of my federal parole, and; 

6. That when I was booked into Clark County Detention 

Center I discovered that I was being hooked and charged under 

the name "Robert James Day", presumably because the arresting 

officer assumed my name was the same as that reflected on the 

Birth Certificate which police took from my pocket, and; 

1 

7. That at no time during my arrest did I tell police, or eve 

infer, that I was, in fact, "Robert James Day", and; 

8. That upon being booked into Clark County Detention 

Center I was required by police to provide a sample of my finger-

prints by placing my hands on a scanning machine which, I am 

advised, has direct link to F.B.I. Labratory computer systems 

for identification, and; 

9. That throughout the proceedings in this case, I have 

acted at all times in the belief that, although the State was 

proceeding against me under an alias name, that the State has 

known from the outset of this case that I am, in fact, Gregory 

Scott Hermanski, based on my having provided the State with a 

sample of my fingerprints, and; 

10. That at the outset of Ms. Dickson's representation of 

me in this case I advised her that the name "Robert James Day" 

was an alias name, and; 

11. That prior to trial 1 advised Ms. Dickson of names and 
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• 	 to 

phone numbers (per her request) of truck drivers who had previ-

ously employed me to contact as possible defense witnesses, but 

explained that they would not know me as "Robert Day" because 

my true name was "Gregory Scott Hermanski", and; 

12. That when I advised Ms. Dickson that I am "Gregory Scott 

Hermanski" she asked me "Who is Robert Day?", and I advised her 

that "Robert Day" is a friend of mine who I met while I was in 

federal prison serving a twenty (20) year sentence for bank 

robbery, and; 

13. That Ms. Dickson thereafter advised me that although 

she was able to contact the truck drivers who had previously 

employed me, while they did, in fact, remember me, that the 

information they were able to provide would not assist me in my 

defense, and; 

14. That prior to trial Ms. Dickson advised me that if my 

case went to trial the State would be introducing evidence to 

show that I ran from police when I was arrested because I had 

guilty knowledge of the crime, and 

15. That I explained to Ms. Dickson (and testified at trial) 

that I ran from police because there was an outstanding warrant 

for my arrest for federal parole violation and that I did not 

understand why no federal detainer had been lodged against me, 

and; 

16. That, although Ms. Dickson was aware of my true name, 

she failed to investigate to determine if a federal warrant for 

my arrest existed, and; 

17. That Ms. Dickson further advised me that the State was 

offering to agree to a 3-10 year sentence if I plead guilty to 

robbery, and that if I refused, the State would seek Habitual 

(3) 
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Criminal sanctions if I was convicted, and; 

18. That Ms. Dickson further advised me that the Habitual 

Criminal allegation was based on prior felony convictions consi-

sting of bank robbery, credit card offenses, and controlled sub-

stance offenses, and; 

19. That I advised Ms. Dickson that while I had, in fact, 

been convicted of bank robbery, I did not have prior felony con-

victions for the other prior offenses, and; 

20. That I further advised Ms. Dickson that I would decline 

the State's offer because I am sick with hepatitis C and feared 

I would not survive a 3-10 year sentence, but would re-consider 

the State's offer if the State would agree to reducing the min-

imum portion of the sentence to 2 years, and; 

21. That Ms. Dickson thereafter advised me that the State 

rejected my proposal of a 2 year minimum sentence and again 

advised me that the State would be seeking Habitual Criminal 

sanctions, and; 

22. That upon learning that the State rejected my proposal 

I advised Ms. Dickson that if the court denied my then pending 

motions to dismiss, that I would accept the State's offer, and; 

23. That on March 12, 2001 I appeared for hearing on motions 

to dismiss, and upon the court's denial of those motions, Ms. 

Dickson provided me with copies of the plea agreement and the 

Amended Information which contained the Habitual Criminal alleg-

ations for my review prior to entering a guilty plea, and; 

24. Tilet upon my review Of t*te Habitual Criminal allegations 

I advised Ms. Dickson that, with the exception of the prior bank 

robbery conviction, the prior felony convictions contained there- 

Page 537 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

a 

28 
(5) 

• 
in were not my own, and that I would therefore decline the 

State's offer, and; 

25. That upon Ms. Dickson advising the court that the case 

would proceed to trial, the court then heard arguments concern-

prior felony convictions the State sought to use for impeachment 

purposes, and at that time the State advised the court that it 

only had certified judgment of conviction for the 1984 bank rob-

bery conviction, and; 

26. That on March 13, 2001 trial commenced, and at the con-

clusion of the day's testimony the State again advised the court 

that it only had certified judgment of conviction for the 1984 

bank robbery conviction and, at that time, I attempted to advise 

the court that the prior convictions the State did not have cert-

ified judgments of conviction for were not mine, but the court 

advised me to direct that concern to Ms. Dickson, and; 

27. That on March 13, 2001 when visited by Ms. Dickson at 

the jail, I again advised her that the prior convictions other 

than the bank robbery were not mine, and at that time, Ms. Dick-

son told me not to worry about the priors because the State could 

not raise them if it did not have the certified judgments of con-

viction, and; 

28. That on March 13, 2001 while being visited by Ms. Dick-

son at the jail, Ms. Dickson advised me that I was to admit to 

having been previously convicted in the 1984 bank robbery case, 

and that if I denied that prior conviction the State would then 

be entitled to introduce the certified judgment of conviction to 

impeach me and thereby destroy the credibility of my testimony, 

and; 

29. That on March 14, 2001, prior to the jury being brought 

in, the State announced that it had received the certified judg-

ments of conviction in the other prior felony convictions, and; 
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30. That upon the State's advising the court that it had 

received the additional certified judgments of conviction, Ms. 

Dickson advised me that when I testified, I would have to admit 

to those prior convictions as well, because "the State has the 

paperwork on them", and; 

31. That when I testified during trial I admitted to the 

prior felony convictions based on the advice of my attorney, 

Dianne M. Dickson, even though I knew it to be untrue, because 

I trusted the advice of my attorney, and; 

32. That subsequent to my trial, but prior to sentencing, 

I was provided a copy of the Pre-sentence Report which contained 

my true name as an "alias" and brought this information to the 

attention of Ms. Dickson, and; 

33. That during the pendancy of my direct appeal_ in this 

case, Ms. Dickson provided me with a copy of the "Exhibit" sub-

mitted by the State in support of the Habitual Criminal allega-

tion which contained the certified copy of the judgment of con-

viction in the 1964 bank robbery, as well as the fingerprints 

and photograph  of the person who was actually arrested in that 

case and discovered that it was, in fact, "Robert James Day", and; 

34. That upon discovering that the 1984 bank robbery con-

viction was, in fact, that of Robert James Day, and not my own, 

I attempted to have Ms. Dickson address the matter in my direct 

appeal by having a fingerprint comparison performed, comparing 

my fingerprints mampaxell to those submitted by the State in supp-

ort of the Habitual Criminal allegation, and arguing that the 

State has failed to prove the Habitual Criminal allegation beyond 

a reasonable doubt because the fingerprints do not match those 

submitted by the State, and; 

35. That Ms. Dickson failed to address the Habitual Criminal 

issue in my direct appeal, and advised me that she could not have 

a fingerprint comparison performed because her office would not 

(6) 
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authorize the expenditure, and; 

36. That I then sent a letter to Governor Guinn dated 

February 6, 2002, complaining, inter alia, that Ms. Dickson would 

not assist me in proving that my adjudication as an habitual 

criminal was unlawful, and sent a copy of that letter to the 

court as well as Ms. Dickson, and; 

37. That I included in my letter to Governor Guinn a copy 

of a photograph of myself and one of Robert James Day for the 

Governor to compare in assessing my claim, and; 

38. That subsequent to my letter to Governor Guinn, Ms. 

Dickson had a fingerprint comparison performed by the Las Vegas 

Metropolitan Police Department which concluded that my finger-

prints do not match those submitted by the State in support of 

the habitual criminal allegation, and; 

39. That subsequent to receiving the conclusions of the 

fingerprint comparison I prepared a pro per motion for a new 

trial, claiming prejudice from the use of the prior felony con-

victions during my trial, which Ms. Dickson adopted as her own 

and filed in my behalf, and; 

40. That in response to my pro per motion for a new trial 

the State has argued that I made no objection or attempt to have 

the State bring me to trial under my true name, and; 

41. That on November 8, 2002 and November 20, 2002, as well as 

several prior occasions, Ms. Dickson has indicated to me that 

she will be unwilling to admit that I told her, prior to trial, 

that I am not Robert James Day or that the prior convictions were 

not mine, and; 

42. That oral arguments on my motion for a new trial are 

scheduled for December 4, 2002 and in order to rebut the State's 

(7) 
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• 	• 
argument that I made no attempt to have the State bring me to 

trial under my true name, it will be necessary for Ms. Dickson 

to admit that I advised her of my true identity prior to trial 

but that she failed to bring this information to the attention of 

the court, and; 

43. That based on Ms. Dickson's indication to me that she 

will be unwilling to admit, during oral arguments on my motion 

for a new trial that she failed to act on the information I pro-

vided her prior to trial concerning my true identity, I feel that 

a conflict of interest exists in this case and ask that she be 

withdrawn from my case and new counsel be appointed prior to 

oral arguments on December 4, 2002, and; 

44. That I make this motion to withdraw counsel in good 

faith and not in attempt to delay this case, and; 

45. Further affiant sayeth not. 

I declare, under the penalty of perjury, that the foregoing 

is true and correct to the best of my knowledge and belief. (MRS 

171.102 and MRS 208.165). 

Executed and dated thisc!2  day of November, 2002. 

/47  
Robert Tames Dri#69140 

a/k/a Gregory Scott Hermanski 

High Desert State Prison 

P.D. Box 650 

Indian Springs, NV 89018 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

"Motion to Dismiss Counsel and Appointment of Substitute Counsel" 

was sent via U.S. Mail to the following: 

Dianne M. Dickson, Esq. 
Deputy Public Defender 
309 S. Third Street, Rm 226 
Las Vegas, NV 89155-2610 

Scott S. Mitchell, Esq. 
Chief Deputy District Attorney 
P.O. Box 552212 
Las Vegas, NV 89155 

this (;..-7  day of A/W-P/4%1- 2002. 

obért J4prés Eat:169140 
High Desert S rison 
P.O. Box 650 
Indian Springs, NV 89018 
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Robert James Day. #69140 
/ In Propria Personam 

2 II  Post Office Box 650 [HDSP] 
Indian Springs, Nevada 89018 

3 

DISTRICT COURT 

65 	 CLARK COUNTY, NEVADA 

7 

8 	 ) 

THE STATE OF NEVADA, 	 ) 
9I 	 ) Plaintiff, 

) 
lo ll vs. 	 ) 	Case No.  c167783X  

111 	
) 
) 	 Dept No. IV 

12 11 
 ROBERT JAMES DAY, 	 ) 

) 	 Docket c 
Defendant. 	) 

13 

14 NOTICE OF MOTIQN  

15 	YOU WILL PLEASE TAKE NOTICE, that  MOTION TO DISMISS COUNSEL AND  

16" APPOINTMENT OF SUBSTITUTE COUNSEL 

1 17 will come on for hearing before the above-entitled Court on the 	day of 	 , 20 

18 H at the hour of 	o'clock 	. M. In Department 	of said Court. 

19 

20 II CC:FILE 

21 

22 II 	DATED: this 	day of 	 ,  20 	.  

23 
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STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

- V S - 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR NEW TRIAL 

DATE OF HEARING: 12/4/02 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by STEWART L. BELL, District Attorney, 

through SCOTT S. MITCHELL, Chief Deputy District Attorney, and hereby submits the 

attached Points and Authorities in Opposition to Defendant's State's Response To 

Defendant's Motion For New Trial. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

If / 

/ / / 

/ / / 

ok..7111 

"V 
PAWPDOCS \OPP \FOPP1006\00697801.doc 

CASE NO: C167783 

DEPT NO: IV 
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POINTS AND AUTHORITIES  

MEMORANDUM  

On or about April 22, 2000, Robert Day (Defendant) was arrested and charged with 

Robbery With Use of a Deadly Weapon and Burglary While in Possession of a Deadly 

Weapon. Prior to trial, the State filed an Amended Information alleging habitual criminal 

status. A Second Amended Information was filed subsequent to trial, again alleging habitual 

criminal status, but modifying the prior convictions alleged. Defendant went to trial in 

March 2001. On March 15, 2001, Defendant was found guilty by a jury on both counts. 

On May 2, 2001, at Defendant's initial Sentencing Hearing, the Court noted 

Defendant refused to be interviewed for the Pre-Sentence Investigation Report (PSI) and the 

matter was continued in order to review a certified copy of a Judgment of Conviction. 

Defendant was sentenced on May 9, 2001, and over Defendant's objection, the Court 

ordered that he be treated as an habitual criminal. Defendant was sentenced to a maximum 

term of 300 months and a minimum of 120 months with 382 days credit for time served. 

On or about July 23, 2002, Defendant, through counsel, filed a Motion For a New 

Trial on the grounds of alleged newly discovered evidence and a Motion to Vacate Sentence 

as an Habitual Criminal. The Hearing Date for these motions was October 2, 2002. 

On October 2, 2002, in open court, Defendant, through counsel, filed another Motion 

For a New Trial on the grounds of alleged newly discovered evidence. At the hearing, an 

issue arose as to Defendant's true identity and all motions were continued sixty (60) days, to 

be heard on December 4, 2002. As it turns out, Defendant is really Gregory Scott Hermanski 

and not Robert J. Day. 

Defendant Does Not Meet The Standard for a New Trial Pursuant to NRS 176.515 

Defendant's Motion for a New Trial is based on an allegation that there is new 

evidence. Specifically, Defendant claims that a recently discovered witness -- Jones Beck -- 

allegedly remembers working with Defendant on April 22, 2000. Defendant argues that Beck 

can provide an alibi to Defendant for the time of the offense, can corroborate Defendant's 

2 	 Document6 
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testimony that Defendant was working as a lumper for the unknown truck driver on the 

morning of April 22, 2000, and can allegedly confirm that Defendant was gambling shortly 

before the police officer appeared on the scene. 

Defendant is mistaken in his belief that he warrants a new trial. The standard for the 

granting of a new trial under NRS 175.515 has been articulated by the Nevada State 

Supreme Court in Sanborn v. State, 107 Nev. 399, 406, 812 P.2d 1279 (1991), in which the 

Court held that a district court may grant a new trial on the ground of newly discovered 

evidence which is such as to render a different result probable on retrial. NRS 176.515(1). 

Motions for a new trial on the ground of newly discovered evidence are viewed with 

disfavor by the courts. Taylor v. Illinois, 484 U.S. 400, 414, 108 S. Ct. 646, 655 (1988). 

The movant bears a heavy burden of showing exactly how the newly discovered evidence 

rises to the level of meriting a new trial. Immigration and Naturalization Service v. Abudu, 

485 U.S. 94, 109, 108 S. Ct. 904, 914 (1988). To establish a basis for a new trial on this 

ground, the evidence must be (1) newly discovered; (2) material to the defense; (3) such that 

even with the exercise of reasonable diligence it could not have been discovered and 

produced for trial; (4) non-cumulative; (5) such as to render a different result probable upon 

retrial; (6) not only an attempt to contradict, impeach or discredit a former witness, unless 

the witness is so important that a different result would be reasonably probable; and (7) the 

best evidence the case admits. Sanborn v. State, 107 Nev. 399, 406, 812 P.2d 1279, 1284-85 

(1991). If any one of these criteria is absent, the defendant is not entitled to a new trial and 

the trial court should deny the motion for a new trial. McLemore v. State, 94 Nev. 237, 577 

P.2d 871 (1978). See U.S. v. Wright, 625 F,2d 1017, 1019 (1st Cir. 1980). 

Defendant has failed to show that this alleged new evidence would render a probable 

different result upon retrial. The evidence against Defendant was overwhelming in 

comparison to the alleged new evidence. In fact, this Court at Defendant's sentencing 

hearing commented, 

"I listened to your testimony at trial, I listened to all the other witnesses. It was 

overwhelming evidence against you at trial. It wasn't even a close call." 
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• 
(Recorder's Transcript Re: Sentencing, p. 15; May 19, 2001). 

Further, the victim who had numerous contacts with Defendant prior to the incident on April 

22, 2000 identified Defendant. The following excerpts are from the Direct Exam (by Ms. 

Luziach, Deputy District Attorney) and Cross Exam (by Ms. Dickson, Deputy Public 

Defender) of the victim, Ms. Jean Walker, at the Preliminary Hearing on December 4, 2000: 

Direct Exam  

Ms. Luziach: Prior to him walking around the counter on this date had you seen him before? 

Ms. Walker: Yes, ma'am. 

Ms. Luziach: How often had you seen him before, how many times? 

Ms. Walker: I can't recall how many times. He would rent a room there once in a while or 

come in there and ask about somebody who had a room there. 

Ms. Luziach: So, you had seen him on more than one occasion previously? 

Ms. Walker: Yes. 

*** 

Cross-Examination 

Ms. Dickson: ... And you indicated that you had seen this gentleman before? 

Ms. Walker: Yes, ma'am. 

Ms. Dickson: About how many times? 

Ms. Walker: Several times. I don't recall, maybe 10 times. He used to come in the motel 

quite often. 

Finally, Defendant's credibility is seriously lacking. In addition to the fact that 

Defendant proceeded to trial and through sentencing using Robert J. Day's name, he has at 

least eleven prior felony convictions under his true identity, Gregory Scott Hermanski. 

Now, some two-and-a-half years after the incident, Defendant alleges that Beck can provide 

an alibi for him. Defendant claims he discovered the identity of Beck while he was in prison 

as a result of Beck having recognized Defendant as one of the men Beck had worked with on 

April, 22, 2000. It is incredible that Mr. Beck recognized Defendant two-and-a-half years 
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DATED this 

• 
after the date of the incident. If the judicial system allows for this kind of "new evidence" it 

is inviting fraud on behalf of prisoners who find a prison inmate/buddy who says, "I was 

there, but didn't want to come forward." This "new evidence" is not some newly discovered 

DNA evidence, but rather some concocted story by one of Defendant's prison inmates in an 

effort to provide Defendant with an alibi. Again, the evidence was overwhelming by both the 

eyewitness identification provided by the victim and the money that was found on 

Defendant. Clearly, the strength and weight of the evidence provided at trial are 

overwhelming as compared to this "new evidence" Defendant purports to have discovered in 

his prison inmate, Beck. Because of this, Defendant fails to show that this new evidence 

would result in a different result probable on retrial. 

CONCLUSION  

For the foregoing reasons, Defendant's Motion For A New Trial should be denied. 

day of December, 2002. 

Respectfully submitted, 

STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 

Ai 	A I al 	 / iee  
II I TT IVTITCHEEL-  - 
Chief Deputy District Attorney 
Nevada Bar #000346 

BY 
KC 
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CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby certify tbat service of State's Response to Defendant's Motion for a New 
Trial, was made this 2" day of December, 2002, by facsimile transmission to: 

DIANNE M. DICKSON, Deputy Public Defender 
455-5112 

BY Aileen Collins 
Employee of the Dia&r --(2./v\ney's Office 

SSM//ac 
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V S. 

ROBERT JAMES DAY, 

Defendant. 

• 
ORITNAL 

0001 
MARCUS D. COOPER 
PUBLIC DEFENDER 
Nevada Bar No. 2290 
309 South Third Street 
Las Vegas, NV 89155 
702-455-4685 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 

) 

) 

) 

) 

) 

THE STATE OF NEVADA, 

Plaintiff, 

CASE NO. C167783X 

DEPT NO. IV 

DOCKET C 

OBJECTION 

COMES NOW the defendant, Robert James Day, through his att-

orney, DIANNE M. DICKSON, Deputy Public Defender, and hereby sub-

mits his "Objection" to these proceedings. 

DATED this 4th day of December, 2002. 

MARCUS D. COOPER 

CLARK COUNTY PUBLIC DEFENDER 

By 
/ 

imp 	 44- 11 40peALL.I. 
D-Ane M. Dickson, #5620 
Deputy Public Defender 
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• 
OBJECTION  

Defendant objects to findings of guilt in this case on ground 

that conviction was obtained in violation of Defendant's right to 

effective assistance of counsel, secured under the 6th and 14th 

Amendment to the United States Constitution, when the State knew, 

or should have known, that the information it provided the Court 

and the defense, prior to trial, concerning Defendant's alleged 

criminal history, was false and/or incorrect. 

The State's failure to provide the defense with "correct" in-

formation concerning any prior criminal history of defendant acted 

to prejudice defense counsel's ability to effectively object to the 

court's allowing the use of the prior felony convictions the state 

sought to introduce for impeachment purposes, and basing such ob-

jection on ground that defendant was not the person convicted in 

those prior felony cases, and supporting such objections with evi-

dence contained in defendant's true criminal history which clearly 

demonstrates that defendant was incarcerated in federal prison at 

the time those prior felonies were committed elsewhere. Thus, the 

State's failure to provide the defense with record of defendant's 

true criminal history acted to circumvent and thereby dilute the 

protection afforded by the right to effective assistance of counsel 

Defendant further objects to any adjudication of defendant 

finding him to be an "Habitual Criminal" under Nevada Revised Stat-

ute 207.010, absent a determination by a jury that the State has 

proven each element of the "Habitual Criminal" allegation beyond a 

reasonable doubt. 

Defendant bases said objection on ground that an allegation 
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under Nevada Revised Statute 207.010, constitutes a "legal offense," 

as opposed to merell a "status" permitting increased penalties, and 

as such, entitles defendant to jury trial guaranteed under the 5th, 

6th, and 14th Amendments to the United States Constitution wherein 

each element constituting said legal offense must be submitted to 

a jury and proven beyond a reasonable doubt. 

Respectfully Submitted, 

RobeyYJameff;Zay, P69140 
Defe/Wdant in Pro-per 
Robe/ Ja 
Def- dant 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 	C167783 

Dept. No. 	IV 
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Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

• 
NOTC 
STEWART L. BELL 
Clark County  District Attorne y  
Nevada Bar #000477 
SCOTT S. MITCHELL 
Chief Deputy  District Attorne y  
Nevada Bar #000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney  for Plaintiff 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

FILED 

DEC 26 3 34 	10Z 

- dee/2  
44.7.14.4. 0444. 

CLERK " 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Da y, Defendant ;  and 

TO: SHARON DICKINSON, Deput y  Public Defender , Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKI, aka Robert James Da y, as an habitual criminal as said Defendant has been 

found guilty  of ROBBERY WITH USE OF A DEADLY WEAPON (Felony  — NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony  —NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty  of ROBBERY WITH USE OF A 

DEADLY WEAPON (Felony  — NRS 200.380, 193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felon y  — NRS 205.060, 193.165), the STATE 

13 : WPDOCSINOTICE\006100697801.doc 
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• 	• 
NOTC 
STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant; and 

TO: SHARON DICKINSON, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKI, aka Robert James Day, as an habitual criminal as said Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony — NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY WITH USE OF A 

DEADLY WEAPON and BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAPON, the STATE OF NEVADA will ask the court to sentence the Defendant as an 

PAWPDOCSNOTICE1006100697801.doc 
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Habitual Criminal based upon the following felony convictions, to-wit: 

I That in 1969, the Defendant was convicted in the State of Florida, for the crime of 

Attempt Larceny of Auto, in Case No. 69C-565. 

2. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

Larceny of Motor Vehicle, in Case No. 71-3390. 

3. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

Breaking and Entering, in Case No. 71-3828. 

4. That in 1972, the Defendant was convicted in the State of Florida, for the crime of 

Burglary, in Case No. 71-3110. 

5. That in 1977, the Defendant was convicted in the State of Florida, for the crime of 

Buying or Receiving Stolen Property, in Case No. 74-7116. 

6. That in 1978, the Defendant was convicted in the State of Florida, for Probation 

Violation, Driving Under the Influence, Federal District Court, in Case No. 766-192. 

7. That in 1981, the Defendant was convicted in the State of Florida, for the crimes of 

Possession of Cocaine and Carrying Concealed Firearm, in Case No. 79-2816CF. 

8. That in 1984, the Defendant was convicted in the State of Florida, for the crime of 

Bank Robbery, in Case No. 81-6119-CR-JAG. 

9. That in 1986, the Defendant was convicted in the State of Florida, for the crime of 

Aggravated Assault, in Case No. 85-784CF. 

10. That in 1987, the Defendant was convicted in the State of Florida, for the crimes 

of Counts I and II, Bank Robbery with Use of a Firearm in the Commission of a Robbery, 

and Counts III and IV, Bank Robbery With Use of a Firearm in the commission of a 

Robbery, U.S. District Court, Southern District of Florida, in Case No. 85-662-CR-KING. 

/1/ 

/// 

/1/ 

/// 

/// 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada y #000477 

z  

/11WV,LZ)  
IT "E L 

Chief Deputy District Attorney 
Nevada Bar #000346 

BY 

CERTIFICATE OF FACSIMILE TRANSMISSION  

I hereby certify that service of the State's NOTICE OF INTENT TO SEEK 

PUNISHMENT AS A HABITUAL CRIMINAL is hereby acknowledged this 

December, 2002. 

DIANE DICKSON, Deputy Public Defender 
ATTORNEY FOR DEFENDANT-- 
455-5112 

/ 

14/ AI/ BY 
--- 
cretary, Igtrict Attorney's Office 
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11. That in 1998, the Defendant was convicted in the State of Florida, for the crime 

of Armed Burglary and Armed Robbery, in Case No. 94-24164C. 

SSM/jj 
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OAC 
PAUL E. WOMMER, ESQ. 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702) 388-8817 
Attorney for Defendant 
ROBERT JAMES DAY 

DISTRICT COURT 
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THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROBERT JAMES DAY, 	) 
) 

Defendant. ) 
	 ) 

ORDER APPOINTING COUNSEL  

THIS matter coming before the Court for confirmation of Appointment of 

Counsel, and the Court find Defendant to be indigent, and good cause appearing; 

IT IS ORDERED that the Law Office of PAUL E. WOMMER is hereby 

appointed by this Court to represent Defendant in all proceedings; 

CASE NO. CI 67783 
DEPT NO. IV 
DOCKET 

(94, 
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Crwo,AA/C----  
PAUL M WOMMER, ESQ. 
Nevada Bar No. 000015 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702) 388-8817 
Attorney for Defendant 
ROBERT JAMES DAY 

IT IS FURTHER ORDERED that the fees shall be paid by the State of 

Nevada from the fund appropriated to the office Public Defender, pursuant to 

177.345(2). 

DATED this  36  day of 	 , 2002. 

Submitted by: 
LAW OFFICE PAUL E. WOMMER 
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6 
THE STATE OF NEVADA, 	 ) 

7 	 ) 
Plaintiff, 	) 

8 	-vs- 	 ) 	PROCEEDINGS 
) 	Case No. 00F06978X 

9 	ROBERT JAMES DAY, 	 ) 

) 
10 	 Defendant. 	) 
	 ) 

11 

12 	 REPORTER'S TRANSCRIPT OF PROCEEDINGS 

13 	 BEFORE JUDGE DEBORAH J. LIPPIS, JUSTICE OF THE PEACE 

14 	 Wednesday, April 26, 2000, 8:00 o'clock a.m. 

15 

16 

17 

18 	APPEARANCES: 

19 	 For the State: 	WILLIAM A. HEHN, ESQ. 
Deputy District Attorney 

20 
For the Defendant: 	GEORGE E. FRANZEN, ESQ. 

21 	 Deputy Public Defender 

-1 re c=, 	EL, 
LU 4=,  

°j  
LU 

15.1 	Z 
CC tet: Reported by: DONNA J. MCCORD, OCR Nc. 337 

DONNA J. MCCORD CCR #337 455-3047 
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• 2 

1 	r 1 	LAS VEGAS, CLARK COUNTY, NEVADA; WEDNESDAY, APRIL 26, 2000 

2 	 PROCEEDINGS 

3 

4 

5 

6 

7 

8 

9 

10 

11 	lawyer, sir? 

12 	 THE DEFENDANT: Not at the present. 

13 	 THE COURT: Public Defender is appointed. 

14 	Prelim set within 15 days. 

15 	 THE CLERK: May 9th at 9:00 a.m. 

16 	 THE DEFENDANT: Your Honor? 

17 	 THE COURT: Sir. 

18 	 THE DEFENDANT: These are very serious 

19 	charges and I have a home and good job and if I were able to 

20 	make bail I could hire my own attorney. 

21 	 THE COURT: Unfortunately, sir, you have ten 

22 	prior felony convictions. 

23 	 THE DEFENDANT: It was a long time ago. 

24 	 THE COURT: Well, '96 is not so long ago. 

25 	'94 is not so long ago. Probably '88 would be considered 

DONNA J. MCCORD CCR #337 455-3047 

THE COURT: Robert Day. 

THE CLERK: Initial arraignment. 

THE COURT: Sir, you have been charged with 

robbery with use -- can you stand up for me, sir? Thanks. 

Robbery with use of a deadly weapon, burglary while in 

possession of a deadly weapon. Do you understand the charges? 

THE DEFENDANT: Yes, ma'am. 

THE COURT: Are you able to hire your own 
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3 • 
something remote, but I'm not releasing you, sir. 

THE CLERK: May 9th, 9:00 a.m. 

(Proceedings concluded.) 
- 	. 

--o0o-- 

ATTEST: Full, true, and accurate transcript of 

proceedings. 

t 

DONNA J. MCCAIRD 
CCR No. 337 

Iu `t\ 
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DONNA J. MCCORD CCR 4337 455-3047 
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THE STATE OF NEVADA, 

Plaintiff, 

V. 

ROBERT JAMES DAY, 

Defendant. 

CASE NO. 00F06978X 

DEPT. NO. ONE 

CE OF THE PEACE 

Submitted by: 
MARCUS D. COOPER 
CLARK COUNTY P 

By: 

IC DEFENDER 

Dianne M. Dickson, #5620 
Deputy Public Defender 

RECEIVED 

EXPR 
MARCUS D. COOPER, PUBLIC DEFENDER 
NEVADA BAR No. 2290 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 

44,  

JUSTICE COURT 
CLARK COUNTY, NEVADA 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 ) 
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28 

EX PARTE ORDER FOR TRANSCRIPT 

Upon the ex parte application of the above-named 

Defendant, by and through, Dianne M. Dickson, Clark County Public Defender, and good 

cause appearing therefore, 

IT IS HEREBY ORDERED that the certified court 

reporter/recorder prepare and deliver to the Clark County Public Defender, at State 

expense, a copy of the transcript of the proceedings held on April 26, 2000, in Case No. 

00F06978X, in Justice Court No. One. 

DATED THIS _I-7.1'day of January, 2003. 

JAN 23. 2.003 
Jus - riCE. COURT 

-1 k A Nei 6 R 

RECEIVED 

JAN Z 3 2003 
JUSTICE COUR', 
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'FILED 
APR 1 	4 06111'03 

CLERK 

4110 	 4111 
OPI 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-v s- 

ROBERT JAMES DAY, aka, 
Gregory Scott Hermanski #1679345 

Defendant. 

ORDER FOR PRODUCTION OF INMATE 
ROBERT JAMES DAY, aka, Gregory Scott Hermanski, BAC #69140 

DATE OF HEARING: 4/30/03 
TIME OF HEARING: 9:00 A.M. 

TO: JAMES J. SCHOMIG, Warden of the High Desert State Prison; 

TO: Bill Young, Sheriff of Clark County, Nevada 

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID 

ROGER, District Attorney, through SCOTT S. MITCHELL, Chief Deputy District 

Attorney, and good cause appearing therefor, 

IT IS HEREBY ORDERED that JAMES J. SCHOMIG, Warden of the High Desert 

State Prison shall be, and is, hereby directed to produce ROBERT JAMES DAY, aka, 

Greogry Scott Hermanski, in Case No. C167783X, on a charge of ROBBERY WITH USE 

OF A DEADLY WEAPON (Felony) and BURGLARY WHILE IN POSSESSION OF A 

DEADLY WEAPON (Felony) wherein THE STATE OF NEVADA is the Plaintiff, 

P:\WPDOCSQRDR.FQRDR\OQ6\QO5978OI  .doc 

S3 

CASE NO: C167783X 
DEPT NO: IV 
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1 

BY 
TT S. MITCHELL 

Chief Deputy District Attorney 
Nevada Bar #000346 

• 	• 
inasmuch as the said ROBERT JAMES DAY, aka, Gregory Scott Hermanski, is currently 

incarcerated in the High Desert State Prison located in Indian Springs, Nevada and his 

presence will be required in Las Vegas, Nevada commencing on April 21, 2003, at the hour 

of 9:00 o'clock A.M. and continuing until completion of the prosecution's case against the 

said Defendant. 

IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, shall 

accept and retain custody of the said ROBERT JAMES DAY, aka, Gregory Scott 

Hermanski, in the Clark County Detention Center, Las Vegas, Nevada, pending completion 

of said matter in Clark County, or until the further Order of this Court; or in the alternative 

shall make all arrangements for the transportation of the said ROBERT JAMES DAY, aka, 

Gregory Scott Hermanski to and from the Nevada State Prison facility which are necessary 

to insure the ROBERT JAMES DAY, aka, Gregory Scott Hermanski's appearance in Clark 

County pending completion of said matter, or until further Order of this Court. 

DATED this 3/s  day of March, 2003. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 
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District Court 

Clark, County, Nevada 
• 

Case No. C167783 

Department IV 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

GREGORY SCOTT HERMANSKI aka 
ROBERT JAMES DAY, 

Defendant(s), 

CASE APPEAL STATEMENT 

1. Appellant(s): GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

2. Judge: KATHY HARDCASTLE 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

4. All Parties, Appeal: 

Appellant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: Proper Person, GREGORY SCOTT HERMANSKI 

aka ROBERT JAMES DAY, #69140 

PO BOX 650, INDIAN SPRINGS, NEVADA 89018, Appellant 
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THE STATE OF NEVADA, David Roger, District Attorney, 200 South Third 

Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for Respondent 

6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Forma Pauperis: N/A 

9. Date Commenced in District Court; 06/08/2000 

DATED this 7 day of May, 2003. 

SHIRLEY B. PARRAGUIRRE 
CLARK COUNTY CLERK 

By 
I 

ASTOR CRAM, DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 

2 	 /C167783 

Page 566 



1 

2 

8 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

loa 
.1- 	. 

FO n 

NU 7 2 .26- py, '03 

€3e4ie., 

CLERK 

NOA 
Gregory Scott Hermanski #69140 
A/K/A Robert James Day 
(defendant, pro per) 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

vs. 	 Case No. C167783 

Dept. No. IV 

GREGORY SCOTT HERMANSKI 	 NOTICE OF APPEAL 

A/K/A ROBERT JAMES DAY, 

Defendant.  

TO: THE STATE OF NEVADA 

DAVID ROGER, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA 

and DEPARTMENT IV OF THE EIGHTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK. 

NOTICE is hereby given that GREGORY SCOTT HERMANSKI, A/K/A 

ROBERT JAMES DAY, presently incarcerated in the Nevada State 

Prison, appeals to the Supreme Court of the State of Nevada 

from the judgment entered against said defendant on the 30th 

day of April, 2003, whereby he was convicted of Count I , 

Robbery With Use of a Deadly Weapon and Count II, Burglary 

While in Possession of a Deadly Weapon, sentenced to a maximum 

term of LIFE WITHOUT THE POSSIBILITY OF PAROLE, with no days 

credit for time served; pay $25 Administrative Assessment Fee 

and $250 DNA Analysis Fee; submit to a blood test and/or saliva 

test to determine genetic markers or secretor status; Defendant 

adjudged an habitual offender. 
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DATED this 2nd day of May, 2003. 
e1/2.90 

a7MIW.0 
Gkegory Scott UérmanskVf69140 
A/K/A Robert James D 
(defendant, pro per) 
High Desert State Prison 
P.O. Box 650 
Indian Springs, Nv 89018 
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Robert James Day #69140 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 
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Clark, County, Nevada 

'CLERK 

Case No. C167783 

Department IV 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

vs. 	 ) 
) 

GREGORY SCOTT HERMANSKI aka 	) 
ROBERT JAMES DAY, 	 ) 

) 
Defendant(s), 	) 

)  

CASE APPEAL STATEMENT  

1. Appellant(s): GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

2. Judge: KATHY HARDCASTLE 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

4. All Parties, Appeal: 

Appellant(s), GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: Proper Person, 

GREGORY SCOTT HERMANSKI aka ROBERT JAMES DAY #69140, 

PO BOX 650 INDIAN SPRINGS NV 89018, Appellant 
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THE STATE OF NEVADA, David Roger, District Attorney, 200 South Third 

Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for Respondent 

6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Forma Pauperis: N/A 

9. Date Commenced in DWrict Court: 06/08/2000 

DATED this 8 day ofMay, 2003. 

SHIRL 

(ANUE—17 • 4: -,--DEPUTY,CII 
0 South T ;IA Street 

Box 55161 	. ,..- 	----- 
L'ils–V_egas, Nevada-89155-1601 
(702) 455-4409 
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Case No. C167783  
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GREGORY SCOTT HERMANSKI 
A/K/A ROBERT JAMES DAY 
NDOC No. 69140  
P.O. Box 650, HDSP 
Indian Springs, Nevada 89018 

APPELLANT - IN PROPRIA PERSONA 

Ftl po 
MAY 8 1 n Pv03 

eCA 

atERK,74"- 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

--00000-- 

GREGORY SCOTT HERMANSKI, 
A/K/A ROBERT JAMES DAY, 

Appellant, 

VS. 

THE STATE OF NEVADA, et al., ) 
) 

Respondent(s). 	) 

DESIGNATION OF RECORD ON APPEAL 

TO: SHIRLEY PARRAGUIRRE, Clerk 
Eighth Judicial District Court 
Post Office Box 551601 
200 South Third Street 
Las Vegas, Nevada 89155-1601 

The above-named Appellant hereby designates the entire record of 

the above-entitled case, to include all the papers, documents, pleadings, 

and transcripts thereof, as and for the Record on Appeal. 

	 , 20 03. 

Respectfully Submitted By: 

GREE0RY/iSCOTT 
APPELLANT - IN PROPRIA PERSONA 

DATED this 6th 	day of  May 

fiZiLP_IhzrelizzyWt, 
ERMAN 61 940 
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1,  GREGORY SCOTT HERMANSKI 
A/K/A ROBERT JAMES DAY 

day of  MaY 	, 20 03 I mailed a true and correct copy of the foregoing,"  MNICE OF 

APPEAL; and DESIGNATION OF RECORD APPEAL 

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 

addressed as follows: 

71 

, hereby certify, pursuant to NRCP 5(b), that on this  6th  

SHIRLEY B. PARRAGUIRRE 
COUNTY CLERK 
P.O. BOX 551601  
200 S. THIRD ST  
LAS VEGAS, NEVADA 89155-1601  

SUPREME ccuFrr OF NEVADA  
OFFICE  OF THE CLERK  
201.S CARSON STREET, STE 201  
CARSON CITY. NEVADA 89701-4702 

CC :FILE 

DATED: this 6th day of  Mal'  

CERTFICATE OF SERVICE BY MAILING 

CLARK COUNTY DISTRICT ATTORNEY  
DAVID HUGER  
200 S. THIRD ST  
P.O. BOX 552212  
LAS VEGAS. NEVADk 89155-2212  

, 20  03  

40,/ 	40 I IF • 
él-TAO'Fi 
Appellant' 	fin Propria Person= 
Post Office box 650 [HDSP] 
Indian Springs.. Nevada 89018  
IN FORMA PAUPERIS: 
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NOA 
Gregory Scott Hermanski #69140 
A/K/A Robert James Day 
(defendant, pro per) 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

GREGORY SCOTT HERMANSKT 

A/K/A ROBERT JAMES DAY, 

Defendant.  

TO: THE STATE OF NEVADA 

Case No. C167783 

Dept. No. IV 

NOTICE OF APPEAL 

DAVID ROGER, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA 

and DEPARTMENT IV OF THE EIGHTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK. 

NOTICE is hereby given that GREGORY SCOTT HERMANSKI, A/K/A 

ROBERT JAMES DAY, presently incarcerated in the Nevada State 

Prison, appeals to the Supreme Court of the State of Nevada 

from the judgment entered against said defendant on the 30th 

day of April, 2003, whereby he was convicted of Count I , 

Robbery With Use of a Deadly Weapon and Count II, Burglary 

While in Possession of a Deadly Weapon, sentenced to a maximum 

term of LIFE WITHOUT THE POSSIBILITY OF PAROLE, with no days 

credit for time served; pay $25 Administrative Assessment Fee 

and $250 DNA Analysis Fee; submit to a blood test and/or saliva 

test to determine genetic markers or secretor status; Defendant 

adjudged an habitual offender. 
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DATED this 6th day of May, 2003. 

aa*tt  kermanski 
A/K/A obert James Day 
(defendant, pro per) 
High Desert State Prison 
P.O. Box 650 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Plaintiff, 
Case No: 	C167783 

Dept No: 	IV 
ROBERT JAMES DAY,aka, 
Gregory Scott Hermanski, #1679345 

13 
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27 
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Defendant. 

AMENDED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 
po556‘s,Dir oft0E404)(1i; Pd 

USE OF A DEADLY WEAPON (Felony) and COUNT II - BURGLARY"(Felony), in 

violation of NRS 200.380, 193.165 and 205.060; thereafter, on the 11th day of May, 2001, 

the Defendant was present in Court for sentencing with counsel wherein the Jury found the 

Defendant guilty thereof by reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOMMER, ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory SCOU 

Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 

algiVe6 Criminal under NRS 207.010(b) on COUNT II, and is sentenced in COUNT I to 

1 3 2003 	 CE-02 
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LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 

COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

Parole; Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; 

Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

appropriate motion as to credit for time served while Deft. serving Federal time. 

The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

and $150.00 DNA Analysis Fee. 

DATED this  45day of May, 2003. 	 1 1) 
DISTRICIf 1UDGE 

KAthA A. Hardcastie 
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District Court 	 Z103 NAY 20 Pi.1 1 
Clark, County, Nevada 

L R 14: 
Case No. C167783 

Department IV 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	 ) 
) 

vs. 	 ) 
) 

GREGORY SCOTT HERMANSKI, 	) 
) 

Defendant(s), 	) 
) 
)  

CASE APPEAL STATEMENT 

1. Appellant(s): GREGORY SCOTT HERMANSKI 

2. Judge: KATHY HARDCASTLE 

3. All Parties, District Court: 

Plaintiff, THE STATE OF NEVADA 

Defendant(s), GREGORY SCOTT HERMANSKI 

4. All Parties, Appeal: 

Appellant(s), GREGORY SCOTT HERMANSKI 

Respondent, THE STATE OF NEVADA 

5. Appellate Counsel: Proper Person, GREGORY SCOTT HERMANSKI,1469140 

PO BOX 650, INDIAN SPRINGS, NEVADA 89018, Appellant 

THE STATE OF NEVADA, David Roger, District Attorney, 200 South Third 

Street, Las Vegas, Nevada 89155 (702) 455-4711, Counsel for Respondent 
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6. District Court, APPOINTED 

7. On Appeal, N/A 

8. Forma Pauperis: N/A 

9. Date Commenced in District Court: 06/08/2000 

DATED this 20 day of May, 2003. 

SHIRLEY B. PARRAGUIRRE 
CLARK COUNTY CLERK 

By 
ASTOR CRAM, DEPUTY CLERK 
200 South Third Street 
PO Box 551601 
Las Vegas, Nevada 89155-1601 
(702) 455-4409 
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Appellant, 

VS. 
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Y...414111. 

APPELLA - IN PROPRIA PERSONA 

-5s‘/46T,h,47.70.41.62.4.  

410 
6tegor2 Stoit 
AIYJR Koberi So..w.eb DctiA  11 64 VID 
NDOC No. (AND  
P.O. Box 650, HDSP 
Indian Springs, Nevada 89018 

APPELLANT - IN PROPRIA PERSONA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

--oo0oo-- 

Czetar. Scs* 14e. 'eV^ COI 

Case No. C: 16.7/261  

Dept No.  • I/  

Docket C., 

Respondent(s).  

DESIGNATION OF RECORD ON APPEAL 

SHIRLEY PARRAGUIRRE, Clerk 
Eighth Judicial District Court 
Post Office Box 551601 
200 South Third Street 
Las Vegas, Nevada 89155-1601 

The above-named Appellant hereby designates the entire record of 

the above-entitled case, to include all the papers, documents, pleadings, 

and transcripts thereof, as and for the Record on Appeal. 

14% 
DATED this VI 	day of  Mai 	200O. 

Respectfully Submitted By: 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
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14 

The_ Snit. Ytevacto., 
Plaintiff, 

VS. 

10 
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6 
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Gs. eckoci.4 3j.4stt Rtr-mimt.%  
Defentrianttin ropria Persona 
Post Office Box 650 LHDSP1 
Indian Sprmgs, Nevada. 89018 

r-- 7) 

MAY ZO 12 	PM '03 

CLERK 

/ Greaora co*S 	Ne1niciKI, 
Defendant.  

Case No.  C. W77  
Dept. No.MY____ 
Docket 

15 

16 	 NOTICE OF APPEAL 

17 	NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant, 

18 Grein Sul Aermom5ici  , in and through his proper person, hereby 

19 appeals to the Supreme Court of Nevada from the ORDER denying and/or 

20 dismissing the Deievkdojs 	 cor Y1cia Tr:al 

21 	  

22 	 

23 ruled on the  9 4k   day of  Der_e.w.lner 	, 2002.. 
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Dated this  19th  day of  ThaiA 	, 200_5),. 

Respectfully Submitted, 

Page 584 



00 	 40-0 /0  
1);), 	- 

71 ,-F 
g. 

0 a  

C ç 

< A 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

- 251  
!-4 

•-• 
• 

• 26 

=A 21 

MAY 22 4 07 H '03 

CI EF:1,', 

NOT 
PAUL E. WOMMER, ESQ. 
Nevada Bar No. 000015 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702) 388-8817 
Attorney for Defendant 
ROBERT JAMES DAY, 
aka, GREGORY SCOTT HERMANSKI 

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF 

NEVADA IN AND FOR THE COUNTY OF CLARK 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROBERT JAMES DAY, 	 ) 
aka, GREGORY SCOTT HERMANSKI, ) 

Defendant. 	) 

NOTICE OF APPEAL 

TO: THE STATE OF NEVADA; 

DAVID ROGER, DISTRICT ATTORNEY FOR CLARK COUNTY 
NEVADA; AND DEPARTMENT OF THE EIGHTH JUDICAL DISTRICT 
COURT OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF 
CLARK. 

NOTICE is hereby given that ROBERT JAMES DAY, aka, GROEGORY 

SCOTT HERMANSK1, intends to appeal, and does hereby appeal to the Supreme Court 

of the State of Nevada from the Judgment of Conviction entered by this Court, 

on the 16th  day of May, 2003. 

CASE NO. : C167783 
DEPT NO. : IV 
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This appeal is taken from the whole judgment and every part thereof, and from 

questions of both law and fact. 

DATED this 	day of May, 2003. 

Respectfully submitted, 
LAW OFFICES OF PAUL E. WOMMER 
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By: 	 
PAUL E. WOMMER, ESQ. 
Attorney for ROBERT JAMES DAY, 
aka GREGORY SCOTT HERMAN SKI 
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CERTIFICATE OF MAILING 

The foregoing NOTICE OF APPEAL, was served on the following by mailing a 

copy thereof, in the United States mail, postage fully prepaid on thisV  day of May, 

2003. 

CLERK OF NEVADA SUPREME COURT 
Capitol Complex 
Carson City, Nevada 89710 

ATTORNEY GENERAL OF NEVADA 
Capitol Complex 
Carson City, Nevada 89710 

to 	0• 
• 

CLARK COUNTY DISTRICT ATTORNEY'S OFFICE 
200 South Third Street 
7th  Floor 
Las Vegas, Nevada 89155 

ROBERT JAMES DAY 
Inmate No. 69140 
High Desert State Prision 
P.O. Box 650 
Indian Springs, Nevada 89018 
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ROBERT JAMES DAY, 	 )35  8 - aka, GREGORY SCOTT HERMANSKI, ) 
) 	 6/4.111°03 

Appellant, 	) 
) CASE NO. 414014 twit,  

vs. 	 ) 
) 	 kAV-Via3 

THE STATE OF NEVADA, 	 ) 
) 

Respondent. 	) 
	 ) 

CASE APPEAL STATEMENT  

1. Name of appellant filing this case appeal statement: 

ROBERT JAMES DAY, aka, GREGORY SCOTT HERMANSKT; 

2. Identify the judge issuing the decision, judgment, or order 
appealed from: 

The Honorable KATHY A. HARDCASTLE; 

3. Identify all parties to the proceedings in the district 
court: 

The parties in the district court were The State of Nevada 
and ROBERT JAMES DAY, aka, GREGORY SCOTT HERMANSKI; 

4. Identify all parties involved in this appeal: 

The parties to this appeal are the State of Nevada and ROBERT 
JAMES DAY, aka, GREGORY SCOTT HERMANSKI; 

5. Set forth the name, law firm, address, and telephone number 
of all counsel on appeal and identify the party or parties 
whom they represent: 

Appellant is represented by Paul E. Wommer, Esq., 625 South 
Sixth Street, Las Vegas, Nevada 89101, (702) 388- 
8817; Respondent is represented by the Clark County District 
Attorney's Office, 200 South Third Street, 7 th  Floor, Las 
Vegas, Nevada 89155. (702) 455-4711; 

6. Indicate whether appellant was represented by appointed or 
retained counsel at trial: 
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Appellant was represented by appointed counsel, the Clark 
County Public Defender's Office; 

7. Indicate whether appellant is represented by appointed or 
retained counsel on appeal: 

Mr. Wommer is Appellant's appointed counsel. 

8. Indicate whether appellant was granted leave to proceed in 
forma pauperis, and the date of entry of the district court 
order granting such leave: 

Mr. Wommer was appointed to represent Appellant on February 
26, 2003. 

9. Indicate the date the proceedings commenced in the district 
court: 

Proceedings commenced in the district court on December 7, 
2000 with the filing of the indictment. 

DATED this  72-1Vdsay  of May, 2003. 

t.)-LiAt‘vac 
PAUL E. WOMMER, ESQ. 
Nevada Bar No. 000015 
LAW OFFICE PAUL E. WOMMER 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702) 388-8817 
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CERTIFICATE OF MAILING 

The foregoing CASE APPEAL STATEMENT, was served on the 

following, by mail 	a copy thereof, first class, postage 

prepaid on this d 	day of May, 2003. 
FRANKIE SUE DEL PAPA 
NEVADA ATTORNEY GENERAL 
100 North Carson Street 
Carson City, Nevada 89701-4717 

DAVID ROGER 
DISTRICT ATTORNEY 
Clark County Courthouse 
Seventh Floor 
200 South Third Street 
Las Vegas, Nevada 89155 

ROBERT JAMES DAY 
Inmate No. 69140 
HIGH DESERT CORRECTIONAL CENTER 
P.O. Box 208 
Indian Springs, Nevada 89018 
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THE STATE OF NEVADA, 	 ) 
) 

PLAINTIFF, 	 ) 	CASE NO. C167783 
) 

VS. 	 ) 	DEPT. NO. IV 
) 

GREGORY SCOTT HERMANSKI, (TN), ) 
aka ROBERT JAMES DAY, 	 ) 

) 
DEFENDANT. 	) 

	 ) 

BEFORE THE HONORABLE KATHY HARDCASTLE, DISTRICT JUDGE 

WEDNESDAY, APRIL 30, 2003; 9:00 A.M. 

RECORDER'S TRANSCRIPT RE: 
SENTENCING 

APPEARANCES: 

FOR THE STATE: 	 MARTY HART, ESQ. 
Deputy District Attorney 

SCOTT MITCHELL, ESQ. 
Deputy District Attorney 

FOR THE DEFENDANT: 	 PAUL WOMMER, ESQ. 

DIANNE DICKSON, ESQ. 
Deputy Public Defender 

FOR THE DEPARTMENT OF 
PAROLE AND PROBATION: 	B. LIZURA 

RECORDED BY: CARRIE HANSEN, COURT RECORDER 
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WEDNESDAY, APRIL 30, 2003; 9:00 A.M. 

THE COURT: C167783, State of Nevada versus Gregory Scott Hermanski. 

Mr. Hermanski is at the Nevada Department of Corrections. Was he not 

• transported? 

MR. WOMMER: He's present. 

MR. HART: Your Honor, Mr. Mitchell from our office has this. 

THE COURT: Okay. This is Mr. Day's -- he's present. Are we ready to go 

forward with sentencing? 

MR. WOMMER: We are, your Honor. 

THE COURT: All right. Mr. Hermanski, pursuant to jury verdict March 15, 

2001, on the charge, Count I, robbery, felony, and Count II, burglary while in 

possession of deadly weapon, felony, you are hereby adjudicated guilty of those 

crimes. And State has previously submitted the certified copies of convictions. I'll 

hear argument before I make a determination on habitual offender. 

MR. MITCHELL: Your Honor, the first and most important thing the State 

would say here is that under the law, if you have convictions of the nature of Mr. 

Hermanski's, which is certain predicate crimes that are considered violent crimes, 

the State of Nevada requires and does not even give discretion to the Court or the 

DA on whether to file or pursue this or in sentencing to sentence the defendant to 

anything but this. The State of Nevada requires a sentence of life in prison or, I 

believe, well, it's set forth in the pre-sentence report there. But the important thing to 

remember is that this is not discretionary. All I've got to prove here is that he has 

these predicate convictions, and he has more than the predicate convictions. He's 

2 
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got not only two prior robbery convictions, he's got three prior separate robbery with 

use convictions. And he was convicted here of another robbery with use. 

So, under the law, the maximum penalty that the Court -- the maximum 

penalty has to be imposed. It's not discretionary, and I think the pre-sentence report 

is misleading in that respect because it makes it seem as if it is discretionary. So, 

the habitual criminal penalty outlined on Page 7 of the pre-sentence report is what 

we're asking for. And I think that actually I think that this is a case where life in prison 

without the possibility of parole is justified. 

This man has an unbelievable criminal record. I've got judgments of 

convictions going back to 1969 here. And it looks like he's got 11 prior felony 

convictions before he committed the crime that's before your Honor today, and the 

Court heard the facts in this case. He's also got numerous arrests for everything 

from murder to all sorts of thievery and drug offenses. But this is one man who is 

not retrievable. He cannot be reclaimed from a life of crime. He's shown for three 

decades plus that this is what he's dedicated to. And in fact, he committed perjury in 

front of this Court when he took the stand and claimed that his name was Robert 

James Day. And he just happened to pick another convicted felon who is also a 

dedicated criminal that he met somewhere back east while serving time. And he got 

sentenced under that name of that other criminal, but he was willing to do that to 

avoid the consequences of his actions because he didn't want the Court to know that 

as Gregory Hermanski he was much worse than Robert James Day. 

I ask the Court to impose a sentence of life in prison without the 

possibility of parole. He has shown that if he's let out of custody he will go and he 

will rob somebody and he'll use a weapon and whether or not violence is used will 
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only depend on whether the victim resists. But there's no question what he will do if 

he's given a chance because for 33 years now he's been proving that fact 

conclusively. And I will say no more. 

THE COURT: All right. Mr. Wonnnner? 

MR. WOMMER: As the Court's aware, the case has a long and twisted 

history. The Court appointed me for post conviction relief purposes to determine 

whether or not Ms. Dickson was ineffective during her representation of him. After 

reviewing the matters, I determined it would be best if I substituted in for sentencing 

purposes. 

Your Honor, in regard to the report itself, I call the Court's attention to 

Page 6 regarding the credit for time served. There's a mathematical error there. 

He's really entitled to 365 more days because the time period from 5/2512001 to 

2/2612003 really should be on additional year. Moreover, on page 4, there is an 

error in one of the priors. That top charge relating to the date July 31, 1996, 

indicates that the crime occurred on that date. Well, if you look in conjunction with 

Page 3, the last entry where he was at the federal penitentiary at Atlanta, Georgia, 

the last line indicates that he wasn't released. His mandatory release date was 

September 30, 1996, but the crime in Dade County occurred on July 31, 1996. It 

couldn't have been him. 

Moreover, in order to preserve all of his appellate remedies, including 

his remedies in the federal system, he's asked me to read a statement into the 

record, if I may. 

THE COURT: You may. 

MR. WOMMER: May it please the Court, in February and March 2001, the 
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State filed motions to amend the Information in this case to include a count under 

NRS 207.010 alleging the defendant to be a habitual criminal and listing his alleged 

prior felony convictions. The State now concedes that these prior felony convictions 

are not actually those of this defendant. The defendant was convicted after jury trial 

of the primary offenses and, thereafter, sentenced to 10 to 25 years as a habitual 

offender; however, due to deficiencies in the adjudication in sentence, the Supreme 

Court of Nevada remanded the case back to this Court for further proceedings. 

Subsequent to remand, the State now seeks punishment of the 

defendant under yet another habitual statute alleging him at this time to be a habitual 

felon under NRS 207.012 and alleging yet another completely different set of alleged 

prior felony convictions. Pursuant to NRS 207.016, a court under NRS 207.012 may 

be separately filed after conviction of the primary offense but at least 15 days prior to 

sentencing. Thus, it is clear that the legislature intended that habitual criminal 

enhancement be charged prior to sentencing because it affects the sentencing stage 

of the proceeding. In the case of Crutcher versus Eighth Judicial District Court, 903 

P.2d 823 Nev. 1995, defendant was improperly adjudicated a habitual criminal 

because the information filed by the State did not seek to impose habitual criminal 

enhancement and did not list Crutcher's prior felony convictions. 

THE COURT: Put this in a motion. This is not a statement. 

MR. WOMMER: I understand what the Court is saying, your Honor. I will file 

it in a written form. 

THE COURT: Okay. I was just looking through the file. I don't have the 

certified copies for some reason in the file. I don't know if they were placed 

somewhere else. Do you have other copies? 
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MR. MITCHELL: Your Honor, yes. Let me give you everything I've got here, 

and I would note in response to one thing that Mr. Wornmer started saying or talked 

about with respect to -- 

THE COURT: I'm not concerned about that. Do you have the certified copies 

there? 

MR. MITCHELL: Yes. But with regard to credit for time served, he's not 

entitled to any because he was on federal parole for bank robbery when he 

committed this crime. When you commit a crime when you're on parole, you don't 

get credit for time served. And, Judge, in these felony convictions that I'm going to 

give you, the top three are the robbery convictions even though they're not in 

chronological order. 

THE COURT: All right. And you've reviewed these Mr. Wommer? 

MR. WOMMER: Yes. 

THE COURT: All right. 

MR. WOMMER: The statute does not enable the defense to challenge the 

validity of the convictions. 

THE COURT: Anything else on behalf of Mr. Day? 

MR. WOMMER: No. Submit it. 

THE COURT: All right. Mr. Day, is there anything you wish to state -- Mr. 

Hernnanski, is there anything you wish to state before I impose sentence? 

THE DEFENDANT: Yes, ma'am. First of all, while the State lists a lot of prior 

convictions against me, I just don't believe that those are all of my prior convictions. 

I've looked at the pre-sentence report and there's a lot of charges in there that I've 

never seen before. For instance, the homicide, I have never in my life been ever 
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anywhere charged with a homicide. That one robbery/burglary that Mr. Wommer 

mentioned, I've never been charged with that. I was sitting in the United States 

Penitentiary Atlanta when that crime occurred. 

THE COURT: I don't see a homicide in here. 

THE DEFENDANT: Yes, ma'am. I don't know what page number it is, but it 

mentions a homicide. I've never been charged with a homicide. In as far as I know, 

none of those charges that the State are saying are my prior convictions are mine. I 

don't know. I don't believe they are. All I know is that they're alleging charges that I 

know I've never been charged with before. 

MR. MITCHELL: Your Honor -- 

THE COURT: Anything else? 

MR. MITCHELL: No. I said that that was an arrest, one of his many arrests. 

The convictions are -- 

THE COURT: All right. Anything else, Mr. Day? 

THE DEFENDANT: No. 

THE COURT: All right. Pursuant to statute then with the requisite certified 

copies of the prior convictions, one Count I, you are hereby adjudicated a habitual 

offender. On Count II, you are hereby adjudicated an habitual offender. And on 

each count, in addition to the $25 administrative assessment fee and the $150 DNA 

analysis fee, you are sentenced to a term of life without the possibility of parole, 

Count II to run concurrent to Count I. You shall submit to a test to determine genetic 

markers. And there'll be zero days credit for time served. You can file an 

appropriate motion regarding whether or not he would be entitled to credit for time 

served when he was on federal parole at the time. 
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THE DEFENDANT: Ma'am, I've been in jail for three years on this case. 

THE COURT: All right. 

MS. DICKSON: Your Honor, may I just make a record about one matter, and 

that is with respect to the motions for new trial. 

THE COURT: No. You're not counsel of record anymore. 

MS. DICKSON: I understand that, your Honor. 

THE COURT: All right. Anything else? 

MR. HERMANSKI: Your Honor, can I please -- 

THE COURT: Sit down, Mr. Hermanski. 

(Whereupon, proceedings were concluded.) 

* * * * * * 

ATTEST: I do hereby certify that the foregoing is a true and accurate transcript from 
the electronic sound recording of the proceedings in the above-entitled matter. 

VJANICE R. LISTON 
Court Recorder 
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GREGORY SCOTT HERMANSKI A/K/A ROBERT " 
JAMES DAY, 
Appellant,  vs. 	

C., , .- ,-,-r  THE STATE OF NEVADA, 	 l_J-E ni % 
Respondent. 

Supreme Court No. 41405 

District Court Case No. C167783 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of the district court AFFIRMED." 

Judgment, as quoted above, entered this 1st day of July, 2004. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 
the seal of the Supreme Court at my Office in Carson City, 

Nevada, this 27th day of July, 2004. 

Janette M. Bloom, Supreme Court Clerk 

Chief Derf4ty Clerk 
By: 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI AIKIA ROBERT 
JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Supreme Court No. 41406 

District Court Case No. C167783 

REMITTITUR 

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 

Receipt for Remittitur. 

DATE: July 27, 2004 

Janette M. Bloom, Clerk of Court 

Chief Deibuty Clerk 

cc: Hon. Kathy A. Hardcastle, District Judge 

Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 

Paul E. Wommer 

RECEIPT FOR REMITTITUR 

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Neva, the 

REMITTITUR issued in the above-entitled cause, on 	2‘ 749191  
NORRETA CALD WELL 

TVITP1OVI 	County Clerk 

By: 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIRMANCE 

No. 41405 

FILE 

L 

7 r- 

N.)  
-444 	p 

This is a direct appeal from an amended judgment of 

conviction. Eighth Judicial District Court, Clark County; Kathy A. 

Hardcastle, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual offender and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 

part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction. 1  

1Day v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 
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• 
Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated Hermanski's sentence and 

conducted another sentencing hearing. On December 26, 2002, the State 

filed a notice of intent to seek punishment of Hermanski as a habitual 

criminal pursuant to NRS 207.012(2), based on Hermanski's prior 

convictions. On April 30, 2003, the district court adjudicated Hermanski 

as a habitual offender and sentenced him to serve two concurrent life 

sentences in the Nevada Department of Corrections without the possibility 

of parole. The amended judgment of conviction was entered on May 16, 

2003. Hermanski timely appeals from the amended judgment of 

conviction. 

Hermanski raises two issues in his appeal. First, he claims 

that his due process rights were violated when the State allegedly 

permitted him to testify under a false name knowingly. However, 

Hermanski points to nothing in the record indicating that the State was 

aware at the time of trial or sentencing that Hermanski was not Robert 

James Day. In fact, Hermanski was responsible for introducing perjured 

testimony into his trial by testifying under oath that he was Robert James 

Day. Furthermore, during direct examination Hermanski perpetuated the 

fraud by admitting to offenses of which Day was convicted. Hermanski 

also argues that had the jury known his true identity, the jury would have 

concluded "Hermanski was not the same violent-type person as Day." 

Hermanski's assertion is ludicrous. Hermanski had more violent felony 

SUPREME Coum- 
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convictions on his record than Robert James Day. 2  Obviously, Hermanski 

considered it in his best interest to portray himself as Robert James Day, 

a person whose criminal record was less extensive than his own. We 

conclude that Hermanski will not now be heard to complain that the jury 

convicted him under a false identity that he assumed. 

Second, Hermanski claims that the State failed to file an 

information seeking to treat him as a habitual criminal under the name 

Gregory Scott Hermanski and thus, no notice was provided as required 

under NRS 207.012(2). Hermanski cites this court's decision in Crutcher 

v. District Court  as support for his assertion. 3  Crutcher  is inapplicable 

under the facts of this case. Here, once Hermanski's true identity became 

known, the district court vacated the sentence and ordered a new 

sentencing hearing. Prior to his new sentencing hearing, the State filed a 

notice of intent to seek punishment of Hermanski as a habitual criminal. 

In that notice, the State specifically stated that it intended to seek an 

adjudication of appellant Gregory Scott Hermanski as a habitual criminal 

pursuant to NRS. 207.012. Additionally, the State's notice listed 

Hermanski's prior 11 felonies in support of its allegation of habitual 

criminality. Unlike in Crutcher,  because the district court vacated 

Hermanski's sentence after it learned that he had falsely portrayed 

himself as Robert James Day, Hermanski was not under a sentence of 

imprisonment at the time the State filed its notice that it would seek a 

2Robert Day's criminal record reflects five prior felony convictions, 
one of which was violent in nature. Gregory Scott Hermanskirs criminal 
record reflects 11 prior felony convictions, four of which involved violent 
offenses. 

3 111 Nev. 1286, 903 P.2d 823 (1995). 
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. 	• 
habitual criminal adjudication. Accordingly, we conclude this issue is 

without merit. 

Having considered Hermanski's contentions and concluded 

they lack merit, we 

ORDER the judgment of the district court AFFIRMED. 

Maupin 

, 	J. 
Douglas 

cc: Hon. Kathy A. Hardcastle, District Judge 
Paul E. Wommer 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 
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ORDR 
PAUL E. WOMMER, ESQ. 
Nevada Bar No. 000015 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702)388-8817 
Court Appointed Counsel for 
ROBERT JAMES DAY 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	) 
) 

Plaintiff, 	) 
) 	CASE NO. C167783 

vs. 	 ) 	DEPT NO. 
) 	DOCKET 

ROBERT JAMES DAY, 	) 
a/k/a GREGORY SCOTT 	) 
HERMANSKI, 	 ) 

) 
Defendant. 	) 
	 ) 

ORDER FOR EXCESS FEES 

DATE OF HEARING: N/A 
TIME OF HEARING: N/A 

This cause coming on regularly upon motion of the 

Defendant before the above-entitled court; the court being 

fully advised in the premises and good cause appearing 

therefore; 

IT IS HEREBY ORDERED; that a fee of SEVEN THOUSAND 

FOUR HUNDRED DOLLARS and 00/000 CENTS ($7,400.00), be paid 

to PAUL E. WOMMER, from the State fund for indigent 

defendants and that the aforementioned fee in excess of the 

dQ ci- 
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statutory rate is reasonable and necessary. 

DATED this 0day of , 2004. 

ARDCASTLE 
COURT JUDGE DISTR 

Submitted by: 
LAW OFFICE OF PAUL E. WOMMER 

PAUL E. WOMMER, ESQ. 
Nevada Bar No. 000015 
625 South Sixth Street 
Las Vegas, Nevada 89101 
(702)388-3817 
Attorney for Defendant 
ROBERT JAMES DAY 
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Gregory Scott Hermvski #69140 

Defendant/In Propria Personam 
Post Office Box 650 [HDSP] 
Indian Springs, Nevada 89018 

FILED 
JUN 

1039411% 

CLERK &' 

JnDUAry , 20  oc,.  

BY 

1 

11,■■•11=7.. .IPM■1  

c1:4` 
A

iN
no

o 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

zr  =126 
r-i 
027 
!.3 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

- 1 -0 S 
The State of Nevada, 

Plaintiff, 

vs. 	 Case No. C 167783 X  

Gregory Scott Hermanski 	 Dept. 
A/K/A Robert James Day, 

Defendant, 	 Docket c  

MOTION TO WITHDRAW COUNSEL 

Date of Hearing: 	 

Time of Hearing: 	 

'ORAL ARGUMENT REQUESTED, Yes 

COMES NOW, Defendant,  Gregory Scott Herman ski , proceeding in proper person 

moves this Honorable Court for an ORDER Granting him permission to withdraw his present counsel 

of record in the proceeding action, namely, 

Paul E. Wommer. Esq., Las Vegas. NV  

This Motion is made and based on all papers and pleadings on file with the Clerk of the Court 

which are hereby incorporated by this reference, the Points and Authorities herein, and attached 

Affidavit of Defendant. 

DATED: this  4th  day of 

cott, iiermanck#69110 
Propna Personarn.r-- 

Case No. C167783X 

Dept. No,...Pfr' 

Docket c 

No x " 
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POINTS AND AUTHORITIES 

NRS 7.055 states in pertinent part: 

1. An attorney who has been discharged by his client shall upon demand and payment of the fee 
due from the client, immediately deliver to the client all papers, documents, pleadings and item 
of tangible personal property which belong to or were prepared for that client. 

2. .. .If the court finds that an attorney has, without just cause, refused or neglected to obey its 
order given under this section, the court may, after notice and fine or imprison him until the 
contempt purged. If the court finds that the attorney has, without just cause, withheld the 
client's papers, documents, pleadings, or other property, the attorney is liable for costs and 
attorney's fees. 

Counsel in the above-entitled case was court-appointed due to Defendant's indigence. Defendant 

does not owe counsel any fees. 

WHEREFORE, Defendant prays this Honorable Court, Grant his Motion to Withdraw Counsel 

and that counsel deliver to Defendant all papers, documents, pleadings, discovery and any other 

tangible property which belong to or were prepared for the Defendant to allow Defendant the proper 

assistance that is needed to insure that justice is served. 

DATED: this 4th  day of  January , 2005  - 

Respectfully submitted, 

- 	 - 

e 	7 ropria -7 ersonam 
Post Office Box 650 [UDR)] 
Indian Springs, Nevada 89018 
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NAME:-  Gregory Scott Hermanski , #69140 

HIGH DESERT STATE PRISON 
P.O. BOX 650 

INDIAN SPRINGS, NEVADA 89018 

DATE: December 20, 2004 

TO: Paul E. Wommer, Esq. 

625 South Sixth Street 

Las Vegas, NV 

SUBJECT: TERMINATION OF COUNSEL/TRANSFER OF RECORDS 

CASE NJ.: C 3. 67783X 

DEPT. NO.: IV 

CASE NAME: STATE OF NEVADA V. GREGORY SCOTT HERMANSKI 

Please be advised that from this date forward, your authority as Attorney 

of Record in the above -stated action is hereby terminated. All of the professional 

relations of Attorney and Client do hereby cease. 

- Please enter your withdrawal from this action with the Court immediately. 

Pursuant to NRS 7.055, I respectfully request that you deliver to me, 

forthwith, all documents, papers, pleadings and tangible personal property that 

is in your possession that relates to the above-named action. 

Your prompt attention to this request is genuinely appreciated. 

Respectfully, 

/ / / 

/ / I / 

/ 	/ / / 

Gregory(Seott Hermanski 
A/K/A Robert James Day #69140 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

Page 609 



Page 610 



• ORIGINAL 
I 

2 

3 

4 

5 

6 

7 

: I LL  

FEB 8 I 	PH '05 

RA 

ORDR 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar 11002781 
GIANCARLO PESCI 
Deputy District Attorney 

Nevada Bar #007135 
200 South Third Street 
Las Vegas, NV 89155-2212 
(702) 455-4711 
Attorney for Plaintiff 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 
Plaintiff, 	 ) 

) -vs- 	 ) 
) 

GREGORY S. HERMANSKI, aka 	) Robert James Day, 	 ) #1679345 	 ) 
) 
) Defendant. 	  ) 

ORDER GRANTING DEFENDANT'S MOTION TO WITHDRAW COUNSEL 

DATE OF HEARING: 1/31/05 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above entitled Court on the 

13th day of January, 2005, the Defendant not being present, represented by PAUL 

WOMMER, ESQ., the Plaintiff being represented by DAVID ROGER, District Attorney, 

through GIANCARLO PESCI, Deputy District Attorney, and the Court having heard the 

arguments of counsel and good cause appearing therefor, 

/// 

/// 

/// 

/// 

THE STATE OF NEVADA, 

Case No. 	C167783 
Dept No. 	IX 

PAWPDOCSIORDRIFORDR1006100645?02.doc 
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• 
IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw Counsel, shall 

be, and it is granted. 

DATED this  / 	day of February, 2005. 

DAVID ROGER 
DISTRICT ATTORNEY 
Nevada Bar #002781 

GIANCARLO PESCI 
Deputy District Attorney 

Nevada Bar #007135 

jr 

PAWFDOCSNORDR1FORDR1006100697802.doc 
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OMNI, 

DISTRICT COURT 

'JUL 1 2 2005 

COUNTY CLEKIC S15 
Afar. 

4) 170 

Gregory Scott Hermanski, 
...A/K/A Robert James Day, *69140 - 

' . High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018  

FILED 
Jui. 13 	so AM '05 

ee4=e .r5rf/ P  

CLERK 

a CLARK COUNTY, NEVADA 

Gregory Scott Hermanski, 
Petitioner, 

v . 

D.W. Neven, Warden, 
High Desert State Prison, 

Respondent. 

Case No. C167783 

Dept. OF 

PETITION FOR WRIT OF HABEAS CORPUS  

NOW COMES', the Petitioner, Gregory Scott Hermanski, and in 

proper person respectfully submits the attached "Petition for 

, Writ of Habeas Corpus"which is based upon the issues contained 

therein and any/all papers, pleadings, documents on file in this 

case. 

Furthermore, petitioner asks this Honorable Court to issue 

an Order to the Warden (Reppomdent) of High Desert State Prison 

located at 22010 Cold Creek Rd., Indian Springs, Nevada, where 

peyitioner is incarcerated, to have Petitioner transported tb this 

Court to have an evidenciary hearing concerning the issues presen-

ted in petttioner's Petition for Writ of Habeas Corpus. 

"="111- 4 Dated this / 	day of July, 2005. 

RECEIVED 

LZ/W-1.-/SV,././2,4441 	04.401  
Greg y6Scott Hermanski 
petitioner, in pro per 
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Case No.  C167783 

Dept. No. 	I  

Docket 	 

Gregory Scott Hermanski 
A/K/A Robert James Day *69140 

Petitioner/In Propria Personarn 
Post Office Box 650 [HDSP] 
Indian Springs, Nevada 89018 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Gregory Scott Hermanski 
) 
) 

Petitioner, 	 ) 
) 

vs. 	 ) 
) D.W. Neven,  Warden 	 ) 

High Desert State Prispn 	) 
Indian Springs, Nevada, 	) 

) 
Respondent(s). 	) 

	 ) 

PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

INSTRUCTIONS: 

(1) This petition must be legibly handwritten or typewritten signed by the petitioner and verified. 

(2) Additional pages are not permitted except where noted or with respect to the facts which you 
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or 
arguments are submitted, they should be submitted in the form of a separate memorandum. 

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to 
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the 
certificate as to the amount of money and securities on deposit to your credit in any account in the 
institution. 

(4) You must name as respondent the person by whom you are confined or restrained. If you are 
in a specific institution of the department of corrections, name the warden or head of the institution. 
you are not in a specific institution of the department within its custody, name the director of the 
department of corrections. 

(5) You must include all grounds or claims for relief which you may have regarding your 
conviction and sentence. 

1 
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• 
Failure to raise all grounds I this petition may preclude you from filing future petitions challenging 

your conviction and sentence. 

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from 
any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause your 
petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that 
claim will operate to waive the attorney-client privilege for the proceeding in which you claim your 
counsel was ineffective. 

(7) If your petition challenges the validity of your conviction or sentence, the original and one 
copy must be filed with the clerk of the district court for the county in which the conviction occurred. 
Petitions raising any other claim must be filed with the clerk of the district court for the county in 
which you are incarcerated. One copy must be mailed to the respondent, one copy to the attorney 
general's office, and one copy to the district attorney of the county in which you were convicted or to 
the original prosecutor if you are challenging your original conviction or sentence. Copies must 
conform in all particulars to the original submitted for filing. 

PETITIQN  

1. Name of institution and county in which you are presently imprisoned or where and who you 

are presently restrained of your liberty:  High Desert State Prison, Clark County,  , 
Nevada. 

2. Name the location of court which entered the judgment of conviction under attack:  Eighth  

jpdicial District Court, Las Veoas. Nevada.  

3. Date ofjudgment of conviction:  May 16_ 2003  

4. Case number:  r 67 7R1  

5. (a) Length of sentence: 

(b) If sentence is death, state any date upon which execution is scheduled: 	  

6. Are you presently serving a sentence for a conviction other than the conviction under attack in 

this motion: 

Yes 	 No  x  If "Yes", list crime, case number and sentence being served at this time: 

7. Nature of offense involved in conviction being challenged:  NRS 200. 380. 19 3. 165 . 

205_' 	7O7 fl1O2U7U12 
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8. What was your plea? (Check one) 

(a) Not guilty  x  

(b) Guilty 	 

(c) Nob contendere 	 

9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea 

to another count of an indictment or information, or if a guilty plea was negotiated, give details: 

N/A 

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously 

filed any petitions, applications or motions with respect to this judgment in any court, state or 

federal? Yes 	No  x  

3 

10. If you were found guilty after a plea of not guilty, was the finding made by: (check one) 

(a) Jury 

(b) Judge without a jury 

11. Did you testify at trial? Yes  x  No 

12. Did you appeal from the judgment of conviction? 

Yes  x  No 

13. If you did appeal, answer the following: 

(a) Name of court: Supr eme Court of Nevada 

(b) Case number Or citation: 38028, 414 05 

(0 Result: Affirmed 

(d) Date of appeal: July 1, 2,0061. 

(Attach copy of order or decision, if available). 

14.) If you did not appeal, explain briefly why you did not:  N A  
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16. If your answer to No 15 was "Yes", give the following information: 

(a) (1) Name of court: 	N/A  

(2) Nature of proceedings: N/A  

(3) Grounds raised : 

(4) Did you receive an evidentiary hearing on your petition, application or motion? 

Yes _ No — N/A 

(5) Result: 	N/A  

(6) Date of result: 	N/A  

(7) If known, citations of any written opinion or date of orders entered pursuant to each 

result: 	  

(b) As to any second petition, application or motion, give the same information: 

(1) Name of Court:  N/A  

(2) Nature of proceeding: 	N/A  

(3) Grounds raised:  N/A  

(4) Did you receive an evidentiary hearing on your petition, application or motion? 

Yes 	No 	N/A 

(5) Result:  Ili  A  

(6) Date of result: 	N/ A  

(7) If known, citations or any written opinion or date of orders entered pursuant to each 

result. 	NjA_  

(C) As to any third or subsequent additional application or motions, give the same information 

as above, list them on a separate sheet and attach. 

N/A 

4 
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• 	• 
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action 

taken on any petition, application or motion? N/A 

(1) First petition, application or motion? 	N/A 

Yes 	No 

Citation or date of decision: 	  

(2) Second petition, application or motion? N/A 

Yes 	No 	 

Citation or date of decision: 	  

(e) If you did not appeal from the adverse action on any petition, application or motion, explaii 

briefly why you did not_ (You may relate specific facts in response to this question. Your response 

may be included on paper which is 8 'A x n inches attached to the petition. Your response may not 

exceed five handwritten or typewritten pages in length). 	N/A  

17. Has any ground being raised in this petition been previously presented to this or any other 

court by way of petition for habeas corpus, motion or application or any other post-conviction 

proceeding? If so, identify: N/A (Grounds included in this petition have not 
been e4wgialusiltite irroeumEtslge  iding: ny court. 

(b) The proceedings in which these grounds were raised:  N  

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in 

response to this question. Your response may be included on paper which is 8 1/2  X 11 inches attache( 

to the petition. Your response may not exceed five handwritten or typewritten pages in length). 
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18. If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listed on any additional pages 

you have attached, were not previously presented in any other court, state or federal, list briefly what 

grounds were not so presented, and give your reasons for not presenting them. (You must relate 

specific facts in response to this question. Your response may be included on paper which is 8 1/2 x 

11 inches attached to the petition. Your response may not exceed five handwritten or typewritten 
Petitioner raises ineffective assistance of counsel 

pages in length). 	  
issues pursuant to sixth amendment 

19. Are you filing this petition more than one (1) year following the filing of the judgment of 

conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. 

(You must relate specific facts in response to this question. Your response may be included on paper 

which is 8 1/2  x 11 inches attached to the petition. Your response may not exceed five handwritten or 

typewritten pages in length).  No. Remittur issued July 27, 2004 

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the 

judgment under attack? 

Yes 	No  x  

If "Yes", state what court and the case number: 	N/A  

21. Give the name of each attorney who represented you in the proceeding resulting in your 

Dianne M. Dickson, Paul E. Wommer 

22. Do you have any future sentences to serve after you complete the sentence imposed by the 

judgment under attack? 

Yes  x  No 	If "Yes", specify where and when it is to be served, if you know: 	 
federal sentence of 20 years to be completed upon federal 

parole revocation. 

conviction and on direct appeal: 
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating 

additional grounds and facts supporting same. 

23. (a) GROUND ONE:  Petitioner asserts that his right to 

effective assistance of counsel, secured under the sixth and 

fourteenth amendments of the United States Constitution was 

violated. 

23. (a) SUPPORTING FACTS (Tell your story briefly without citing cases or law): 	 

See, attached, "facts in support of petition, Ground I. 
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• 	• 
FACTS IN SUPPORT OF PETITION 

GROUND I  

PETITIONER, Gregory Scott Hermanski, A/K/A/: Robert James Day, 

(hereinafter, "petitioner"), was arrested on or about April 22, 2000, and 

charged by way of Information with Count I„..Robbery w/use of a deadly 

weapon". NRS 200.380, 193.165 and Count II, "Burglary while in possession 

of a deadly weapon". NRS 205.060. SEE, District Court Index no. 0003. 

Petitioner was subsequently "Booked" into the Clark County Detention 

Center under the alias name "Robert James Day". SEE, "Temporary Custody 

Record", attached as Exhibit "A". 

Upon being "Booked" into the Clark County Detention Center, petitioner 

provided Las Vegas Metropolitan Police Department (hereinafter "LVMPD"), 

with a sample of his fingerprints. SEE, copy of petitioner's fingerprint 

card dated April 22, 2000, attached as Exhibit "B". 

Petitioner submits that LVMPD thereafter, on April 22, 2000, submitted 

petitioner's fingerprints to the United States Department of Justice, Federal 

Bureau of Investigation, (hereinafter "F.B.I."), for identification purposes. 

SEE, "F.B.I. Identification Record", attached as Exhibit "C"). 

Petitioner further submits that . Exhibit "C" clearly demonstrates that 

LVMPD ran a fingerprint check to determine petitioner's identity and criminal 

history. Petitioner asserts that the "footnote" contained in Exhibit "C" 

clearly indicates that the record of petitioner's arrest by LVMPD on April 22, 

2000, was entered into petitioner's F.B.I. Identification Record on 

'Fingerprint Comparisons". SEE, footnote, Exhibit "C".  

Thus, petitioner asserts that the State was aware of petitioner's true 

_dentity since the outset of this case! However, petitioner was tried by jury 

Lnd convicted under the alias name "Robert James Day". During trial the prior 

felony convictions of the true Robert James Day were permitted to be introduced 

7A 
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• 
for impeachment purposes and petitioner was sentenced as an habitual criminal 

based on the prior felony convictions of the true Robert James Day! SEE, 

"Order of Affirmance". Supreme Court case no. 41405, attached as Exhibit "D". 

At the outset of this case petitioner was remanded to the custody of the 

Administrator of the Mental Hygeine and Mental Retardation Division of the 

Department of Human Resources for detention and treatment, and petitioner 

was thereafter adjudicated "competent". SEE, District Court Index no. 0010. 

Petitioner was initially represented in this case by Dianne M. Dickson 

(hereinafter, Ms. Dickson), of the Clark County Public Defender's Office. 

At the outset of this case, petitioner advised Ms. Dickson that the name 

"Robert James Day", was an alias name and that his true name is "Gregory 

Scott Hermanski". Ms. Dickson's reaction to this information was to advise 

petitioner that the State was aware of petitoner's true identity by virtue 

of having a fingerprint comparison performed by the F.B.I.. SEE, "Affidavit 

of Defendant", attached to and in support of "Motion to Dismiss Counsel and 

Appointment of Substitute Counsel", District Court Index no. 0086. 

Petitioner thereafter proceeded to trial under the alias name "Robert 

James Day". During the trial, the State sought and was granted leave, to 

introduce the prior felony convictions of the true Robert James Day for 

impeachment purposes, if petitioner testified. The Court granted the State's 

request but directed that the State must be able to produce certified copies 

of the judgements of conviction if it did so. SEE, Trial transcript, 

Vol. II, pg. 99. 

A 	At that time, petitioner attempted to advise the court, in proper person, 

that tbe prior felony convictions sought to be introduced by the State were not 

that of this petitioner! However, the court interrupted petitioner and 

directed that petitioner address the matter with Ms. Dickson. SEE, Trial 

Transcript, Vol. II, pg. 99-101. (See also,  "Affidavit of Defendant", 

76 
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• 
1 attached to and in support of "Motion to Dismiss Counsel and 

2 Appointment of Substitute Counsel"„ District Court Index No. 

3 0086. 

4 	Petitioner thereafter, advised Ms. Dickson that the prior 

5 felony convictions sought to be introduced by the State for 

6 impeachment purposes were not that of this petitioner. How- 

7 ever, Ms. Dickson advised petitioner that he must testify to 

8 rebut the State's evidence related to "Flight", and that he 

9 must admit to the prior felony convictions because, if he did 

10 not, the State would impeach petitioner's testimony by introd- 

11 ucing the certified judgments of conviction. See, copy of 

12 letter from Ms. Dickson to Paul E. Wommer dated December 25, 

13 2002, wherein Ms. Dickson states at page 4: 

"When I discussed those convictions with 
Mr. Day, he told me that he did not remember 
them. I told him that the district attorney 
had proof of the convictions and that he was 
going to have to admit to them, which he did. 
Of course, as it turns out, he did not remem-
ber them because they were not his convictions, 
'I made him admit to somehing he had not done." 
(Emphasis added). Attached as Exhibit "H".  

During trial, petitioner waived his right to remain silent, 

20 and based on the information petitioner was provided by Ms. 

21 Dickson to the effect that "the district attorney had proof of 

22 the prior convictions", See, Exhibit "H", petitioner testified 

23 that he was Robert James Day and the had prior felony convict- 

24 	ions. See, Trial Transcripts, vol. II, pg. 35-37, 78. 

Petitioner asserts that his right to effective assistance 

26 of counsel secured under the Sixth and Fourteenth Amendments of 

27 the United States Constitution was violated when Ms. Dickson 

28 knew or should have know petitioner's true identity and failed 
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• 
to advise the court of petitioner's true identity. 

Petitioner further asserts that, as a direct result of such 

failure, the jury's decision to convict was based, at least in 

part, on the untrue testimony of petitioner concerning the prior 

felony convictions which, petitioner asserts, had an adverse 

impact on the jury's decisional process. 

Petitioner further asserts that except for his untrue test-

imony concerning prior felony convictions, i.e., "Bank Robbery", 

which is similar in nature to the charges on which petitioner 

was before the jury, the State could not have met its burden of 

proof beyond a reasonable doubt and the jury would not have con-

victed petitioner. 

Petitioner further asserts that Ms. Dickson's failure to 

have petitioner tried under his true name and true criminal his-

tory resulted in petitioner waiving his right to remain silent 

during trial and that except for Ms. Dickson's failure to have 

petitioner tried under his true name and criminal history, pet-

itioner would not have waived his right to remain silent during 

trial. 

Petitioner further asserts that Ms. Dickson's advice that 

petitioner admit to the prior felony convictions resulted in 

petitioner also testifying that he was "Robert James Day" since 

he could not logically admit to the priors but deny being Robert 

James Day. 

Thus, petitioner submits that except for the advice of Ms. 

Dickson that petitioner admit to the prior felony convictions, 

petitioner would have testified that he is, in fact "Gregory 

Scott Hermanski", and would have denied being Robert James Day 

7D 
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and would have denied the prior felony convictions. 

Thus, petitioner submits that his right to effective assis-

tance of counsel secured under the Sixth and Fourteenth Amend-

ments of the United States Constitution was violated when Ms. 

Dickson knew or should have known petitioner's true identity 

and failed to have petitioner tried under his true name and when 

she advised petitioner to admit during his testimony to the 

prior felony convictions which she knew or should have known 

were not that of this petitioner. 
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21 (b) GROUND TWO:  Petitioner asserts that his right to 

effective assistance of counsel secured under the sixth and 

fourteenth amendments of the United States Constitution was 

violated. 

23. (b) SUPPORTING FACTS (Tell your story briefly without citing cases or law): 

See, attached, "facts in support of petition", Ground IT. 
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FACTS IN SUPPORT OF PETITION 

GROUND II  

PETITIONER, Gregory Scott Hermanski, is currently serving 

a sentence of "Life without Possibility of Parole" after being 

adjudicated an "Habitual Criminal", pursuant to N.R.S. 207.010(B), 

based on prior felony convictions which are not that of this 

petitioner; and defense counsel, Paul E. Wommer, failed to object 

in the district court and failed to address the matter on direct 

appeal in violation of petitioner's right to effective assistance 

of counsel secured under the sixth and fourteenth Amendments 

of the United States Constitution. In support thereof, petitioner 

would submit as follows: 

Petitioner was arrested and booked into the Clark county 

Detention Center under the alias name "Robert James Day", SEE, 

"Temporary Custody Record*, attached as Exhibit *A"• 

Subsequent to trial in this case, the State filed a "Second 

Amended Information", which included a count pursuant to Nevada's 

"habitual criminal" statute, NRS 207.010 based on the listed 

prior felony convictions of "Robert James Day". SEE, District 

Court Index No. 0044. 

Palitioner was adjudicated an *Habitual Offender" pursuant 

to the "Habitual Criminal" allegation contained in the *Second 

Amended Information" and petitioner was sentenced to 10-25 years. 

SEE, *Judgment of conviction", District Court Index No. 0050. 

Petitioner timely appealed to the Supreme Court of Nevada 

in case No. 38028, who in turn, remanded the case back to the 

district court to address sentencing deficiencies. SEE, "Order 

Affirming in Part and Remanding In Part", District Court Index 
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No. 0066. 

Subsequent to remand petitioner filed several motions in 

the district court asserting that he was not "Robert James Day", 

and that the prior felony convictions relied upon by the State 

in support of the habitual criminal allegation were not those 

of this petitioner. SEE. Motion to Vacate Sentence as an habitual 

criminal". District Court Index No. 0070; "Motion to Dismiss 

Count pursuant to Habitual Criminal statute, NS 207.010", 

District Court Index No. 0079. 

In response to petitioner's claim that the prior felony 

convictions relied upon by the State in support of the Habitual 

Criminal allegation were not those of this petitioner, the State 

conceded that petitioner is "not the person he was sentenced 

under", and requested that petitioner be resentenced. SEE. 

"Criminal Court minutes", page 014. 

On December 4, 2002, the court granted petitioner's "Motion 

to vacate Sentence as an Habitual Criminal", and ordered a new 

pre-sentence report. SEE, "Criminal Court minutes", page 15. 

On December 26, 2002, the State filed "Notice of Intent 

to Seek Punishment as an Habitual Criminal", which listed 

petitioner's alleged true prior felony convictions and reflected 

that the State was seeking such punishment pursuant to the 

provisions of NRS 207.012. SEE, "Notice of Intent to Seek 

Punishment as an Hnbitulal Criminal", District Court Index No. 

0093. 

At sentencing, the court stated as follows: 

"'Pursuant to statute'  then with therequisite 

15B 
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certified copies of the prior convictions, 
on Count I, you are hereby adjudicated a 
'habitual offender'. On Count II, you are 
hereby adjudicated an 'habitual offender". 
(Emphasis added). 

SEE, Sentencing Transcript, April 30 2003, at page 7, District 

Court Index No. 0096. 

Petitioner asserts that while the court adjudicated petitions 

an "Habitual Offended" as to both counts and indicated that such 

adjudication was "pursuant to statute", the court failed to 

identify any specific statute. 

However, the amended judgment of conviction reflects that 

petitioner was adjudicated as a "Habitual Violent Felon", under 

NRS 207.012, on count I, and, as a "Habitual Criminal" under 

"NRS 207.010(B)", on Count II, SEE, "Amended Judgment of 

Conviction", attached as Exhibit "/". 

However, petitioner asserts that the State proceeded and 

sought punishment of petitioner pursuant solely to the provisions 

of "NRS 207.012, SEE, "Notice Of Intent to seek Punishment as 

an Habitual Criminal", District court Index No. 0093. 

In fact, during sentencing the State made repeated references 

to the 'non-discretionary" status of the sentencing procedure. 

The state asserted as follows: 

"Your Honor, the firs* And most imporfant thing 
the State would say hare is that under the law, 
if you have convictions of the nature of Mr.  
Hermanski, 'which is certain predicate crimes  
that are considered violent crimes, the State  
of Nevada requires and does not even give  
discretion to the Court or the DA on whether 
tofileor . urst ""t6nclnit 
defendant to 	 .Thapha a is 
added). 

SEE, "Sentencing Transcript", April 30, 2003, at page 2. 
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Thus, petitioner would submit that it should be obvious 

to any rational trier of fact that it was the State's intent 

to proceed soley pursuant to the provisions of MRS 207.012. 

Thus, it appears, and petitioner asserts, that the court 

has once again punished petitioner based on the prior felony 

convictions of the true "Rnbert James Day", since the only  prior 

felony convictions ever used by the State in support of any 

habitual criminal allegation pursuant to MRS 207.010 were those 

of the true Robert James Day, which are solely reflected in the 

"Amended Information" and "Second Amended Information". SEE. 

"Amended Information", District Court Index No. 0022; see also, 

"Second Amended Information", District Court Index No. 0044. 

However, the punishment imposed by the court as to Count II 

reflected in the "Amended Judgment of Conviction" was imposed 

pursuant to the provisions of NRS 207.110(5) which was only 

sought by the State in the Amended Information and Second 

Amended Information, as noted above, and based on the prior felony 

convictions of the true Robert James Day which ware listed 

therein! 

During the pendency of petitioner's direct appeal to the 

Supreme Court of Nevada in CasecNo. 41405, petitioner wrote a 

letter to Mr. Wommer requesting that Mr. WOmmer address the 

matter in petitioner's appeal. SEE, copy of letter from petitinser 

to Mr. Wommer dated March 13, 2084, at page 2, attached as 

Exhibit "F".  However, mr. wommar failed to do so. SEE. 

"Appellant's Opening brief", Supreme Court Case No. 41485. 

Thus, petitioner asserts that his right to effective 

assistance of counsel secured under the sixth and fourteenth 
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Amendments of the united States Constitution was violated when 

Mr. Wommer failed to object in the District Court to petitioner 

being sentenced as an habitual criminal based on the prior felony 

convictions of Robert James Day, and/or, to petitioner being 

sentenced and adjudicated under NRS 207.010(B), when the State 

did not seek punishment pursuant to that statute, and/or, when 

Mr. Wommer failed to object to petitioner being adjudicated and 

sentenced under both NRS 207.010 and 207.012, and, when Mr. Wommer 

failed to address these matters on direct appeal. As the result 

of such failures, petitioner was deprived of a full and fair 

review of his case by the Supreme Court of Nevada which is 

petitioner's right secured under the fifth and fourteenth 

Amendments of the United States Constitution. 
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23. 00 GROUND THREE:  Petitioner asserts that his right to If 

effective assistance of counsel secured under the sixth and 

fourteenth amendments of the United States Constitution was 

violated. 

23. (c) SUPPORTING FACTS (Tell your story briefly without citing cases or law): 	 

See, Attached, "facts in support of petition", Ground III.  
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FACTS IN SUPPORT OF PETITION 

GROUND III  

Subsequent to trial in this case the State filed a "Second 

Amended information" which included a count pursuant to NRS 

207.818, alleging that petitioner was an habitual criminal, 

and in support thereof, listed prior felony convictions which 

petitioner asserts were not his true prior felony conviction. 

SEE, "Oder Of Affirmance", Supreme Court Case No. 41485, attached 

as Exhibit "D". 

On May 9, 2081, petitioner was sentenced to a term of ii-

25 years in Nevada State Prison. Timely Notice of Appeal was 

filed and the case proceeded to the Supreme Court of Nevada 

in Case No. 38028. 

On November 15, 2801, the Supreme Court affirmed petitioner' 

conviction but remanded the case back to the district court 

to address sentencing deficiencies. SEE, Order Affirming In 

Part and Remanding In Part, District Court index No. 8066. 

Subsequent to "Remand" petitioner filed several motions 

in the district court which eventually led to the court's 

determination that petitioner was not "Robert James Day", but 

is, in fact, "Gregory Scott Rermanski", and the court ordered 

that a new pre-sentence report be prepared. SEE, Criminal Curt 

Minutes, 10-2-02 and 12-4-82, respectively. 

On December 4, 2002, the court granted petitioner's "Motion 

to Vacate Sentence as an Habitual Criminal" and vacated petitioner' 

sentence. SEE, Criminal Court Minutes, 12-4-82, page 15. 

On December 26, 2802, the State filed "Notice of Intent 

to seek punishment as a Habitual Criminal" under petitioner's 
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1' true name, "Gregory Scott Hermanski" and listing petitioner's 

2 alleged prior felony convictions. SEE, "Notice", attached as 

3 Exhibit "L". 

4 	On April 30, 2003, petitioner appeared once again for 

5 sentencing. At that time the State argued that: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 SEE, Sentencing Transcript, April 30, 2003, Page 2-3. 

16 	The State then talked about petitioner's alleged criminal 

17 history and stated: 

"I ask the Court to impose a sentence of 
life in prison without the possibility 

19 	 of parole." 

20 SEE, Sentencing Transcript, April 30, 2003, at page 3 

21 	In response to the State's argument concerning the habitual 

22 offender allegation, Mr. Wommer offered nothing except to state: 

23 	 "The statute does not enable the defense 
to challenge the validity of the convictions." 

24 
SEE, Sentencing Transcript, April 30, 2003, at page 6. 

25 
Petitioner asserts that Mr. Wommar's statement noted above 

26 
clearly indicates and/or demonstrates Mr. Wommer's lack of 

27 
understanding of the proceedings. It appears that Mr. Wommer 

28 

9B 

Your Honor, the first and most important 
thing the State would say here is that, 
under the law, if you have the convictions 
of the nature of Mr. Hermanski's, which 
is certain predicate crimes, that are 
considered violent crimes, the State of 
Nevada dries not give discretion to the 
Court or the DA on whether to file or 
pursue this or in sentencing to sentence 
the defendant to anything but this,..." 
and, "...all I've got to prove here is 
that he has these predicate convictions, 
and he has more than the predicate 
convictions..." and, "...So, under the 
law, the maximum penalty for the Court... 
...the maximum penalty has to be imposed." 
...it's not discretionary." 
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believed that he could not object or offer anything in petitioner' 

defense to the habitual offender allegation once the requisite 

number of certified judgments of convictions were presented by 

the State1 

When the Court permitted petitioner to speak in his own 

behalf, petitioner asserted that the prior felony convictions 

were not that of this petitioner. SEEli.  Sentencing Transcript. 

April 30, 2003, at page 6-7. 

Pursuant to the statute, NRS 207.012, there were only 3 

possible sentences petitioner could have received: 

1. "10-25 years-" 
2. ."10 years to life:" and, 
3. "Life without possibility of parole." 

Petitioner asserts that while the State sought the maximum 

sentence as noted above, Mr. Wommer failed to argue for the lesser 

of the 3 possible sentences! In fact, Mr. Wommer failed to offer 

anything  in opposit 4 r,n to the State's request for "Life Without 

possibility Of Parole", such as the fact that petitioner has an 

extensive history of mental illness, as noted in the pre-sentence 

report (see, presentence report dated February 20, 2003, at page 

6), or the fact that petitioner is 51 years old, and terminally 

ill with hepatitis "C", and, is in need of a liver transplant, 

which he cannot receive in prison due to cost to taxpayers, or 

even to receive treatment for the disease (see, attached Exhibit  

"M"), or, the fact that pet 4 tioner has maintained his innocence 

since the outset of this case. 

Petitioner was subsequently adjudicated an "Habitual violent 

Felon" and "Habitual Criminal" and sentenced to 2 concurrent 

life terms without the possibility of parole. SEE, "Amended 

9C 
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1 Judgment of Conviction", attached as Exhibit "I". 

2 	Thus, petitioner asserts that his right to effective assist- 

8 ance of counsel secured under the sixth and fourteenth Amendments 

4 of the United States Constitution was violated when Mr. Wommer 

5 failed to act as petitioner's advocate at sentencing when he 

6 failed to offer anything in opposition to the State's request 

7 that petitioner be sentenced to the maximum punishment prescribed 

8 by law. 
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1 	23. (d) GROUND FOUR:  Petitioner asserts that his right to 

2 effective assistance of counsel secured under the siixth and 

3 fourteenth amendments of the United States Constitution  was 

4 violated.  

	

5 	23. (d) SUPPORTING FACTS (Tell your story briefly without citing cases or law): 	 

6 See, attached, "facts in support of petition",  Ground IV. 
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FACTS IN SUPPORT OF PETITION  

GROUND IV  

Petitioner was prosecuted, sentenced and convicted under the 

name Robert James Day. However, petitioner's true name is Gregory 

Scott Hermanski. On March 15, 2001, a jury convicted petitioner 

of robbery with the use of a deadly weapon and burglary while 

in possession of a deadly weapon. The district court entered a 

judgment of conviction on May 18, 2001. Based on the prior convic-

tions of the true Robert James Day, the district court adjudicated 

petitioner a habitual offender and sentenced him to a maximum of 

300 months and a minimum of 120 months in the Nevada State Prison. 

SEE, 'Order of Affirmance", attached as Exhibit D. 

On June a, 2001, petitioner filed a timely notice of appeal, 

and on November 15, 2001, the Supreme Court of Nevada affirmed 

the judgment of conviction in part and remanded in part. Although 

the Supreme Court affirmed the conviction, the case was remanded 

for corrections to the sentence and judgment of conviction. SEE, 

Day v. State, Docket No. 3E028 (Order of Affirmance in part and 

Remanded in part. November 15, 2401). 

Subsequent to the remand petitioner filed a "Motion For 

NOW Trial", based on an allegation that the introduction of prior 

felony convictions of the true Robert James Day during trial 

acted to deprive petitioner of a fair trial. SEE. District Court 

Index No. 0077. 

In response to petitioner's motion for a new trial, the 

State argued that petitioner: 

"...made no attempt to have the State bring 
him to trial under his alleged real name, 

Gregory Scott Hermanski." 

10A 
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SEE, "State's Response to Defendant's motion for New Trial', 

at page 4, District Court Index No. 0087. 

Subsequent to receiving a copy of said "State's Response", 

petitioner ascertained that counsel, Dianne M. Dickson was 

unwilling to admit to the court at any oral argument on said 

'Motion for New Trial', that petitioner advised her as to his 

true identity prior to trial. 

Petitioner thereafter filed a "Motion to Dismiss Counsel 

and Appointment of Substitute counsel", based on a claim of "coni: 

flict of interest". SEE, District Court Index No. 0086. Attached 

to and in support of said motion is an 'Affidavit of Defendant", 

wherein, petitioner asserted that: 

"...based on Ms. Dickson's indication to me 
that she will be unwilling to admit, during 
oral arcmments on my motion for new trial 
that she failed to act on the information I 
provided her Prior to trial cnncernino my 
true identity, I feel that a cnnflict of 
interest exists in this Ca86 and new counsel 
be appointed prior to oral arguments on 
December 4, 2002." 

SEE, 'Affidavit of Defendant*, page $, attached to and in 

support of "Motion to Dismiss Counsel and Appointment of 

Substitute Counsel'. District Court Index No.00$6. 

On November 27, 2002, petitioner served the State and Ms. 

Dickson with copies of petitioner's "Motion to dismiss counsel". 

SEE, Certificate of Service attached to Motion to Dismiss Counsel 

and Appointment of Substitute Counsel, District Court Index No. 

0086. 

On December 4, 2002, a hearing was held on petitioner's 

Motion for new trial and, although the State and ms. Dickson 

had been served with petitioner's motion to dismiss counsel, 

10E 

Page 639 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
neither the State nor Ms. Dickson advised the court that a claim 

of alleged conflict of interest was on calendar. Ms. Dickson 

offered no rebuttal to the State's claim that petitioner made 

no attempt to be tried under his true name as asserted in the 

*State's Response" to Defendant "motion for New Trial". The 

Court denied petitioner's motion and indicated it's disapproval 

that petitioner had "misrepresentedl his identity. SEE, "Criminal 

Court Minutes", 12-4-02, page 15. 

On December 16, 2002, Ms. Dickson advised the court that 

petitioner no longer desired her representation in this case 

due to "confusion regarding factual allegations of the defendant's 

Identity". The court granted petitioner's motion to dismiss 

counsel and ordered that "independent counsel is appointed to 

review the ineffective assistance of counsel claim". SEE, 

"Criminal Court Minutes", 12-16-02, page 16. 

Paul E. Wommer was thereafter appointed and confirmed as 

counsel of record. SEE, Criminal Court Minutes, 12 - 23 -02, page 

17. 

On April 30, 2003, petitioner was adjudicated an "Habitual 

offended" as to both counts and petitioner was sentenced to Life 

without possiblity of parole. SEE, Sentencing Transcript, April 

30, 2083. 

On May 16, 2003, the district court entered the "Amended 

Judgment of conviction", and on may 20, 2003, petitioner filed 

his "Notice of Appeal", in proper person, to the Supreme Court 

of Nevada from the Order denying petitioner's "Motion(s) for 

New Trial" which were denied on December 4, 2002. See attached, 

"Notice of Appeal", Exhibit "J", 
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The case thereafter proceeded to the Supreme Court of Nevada 

in case No. 414•5. Petitioner's proper person "notice of appeal* 

was docketed in the Supreme Court on May 13, 2003, and May 27, 

2113. SEE, *Nevada Supreme Court Docket Sheet", attached as 

Exhibit "IC". 

However, though petitioner specifically preserved his right 

to appeal the denial of his motions for new trial by filing his 

*Notice of Appeal" in a timely manner, Mr. Wommer failed to assert 

on direct appeal that the district court had abused it's discretion 

in denying petitioner's mr%tion(s) for new trial. SEE, Appellant's 

Opening Brief, Case No. 41405. 

Thus, petitioner asserts that his right to effective 

assistance of counsel secured under the sixth and fourteenth 

Amendments to the united States Constitution was violated when 

Mr. Wommer failed to address the denial of petitioner's motion(s) 

for new trial on direct appeal and, as result, petitioner was 

deprived of his right under the fifth and fourteenth Amendments 

to the united States Constitution to a full and fair hearing 

in the Supreme Court of Nevada. 

IOD 

Page 641 



• • 	• 
GROUND V 

) 	 "facts in support of petition" 

Petitioner asserts that his right to effective assist-

ance of counsel secured under the sixth and fourteenth 

amendments of the United States Constitution was violated. 

For facts in support thereof, See attached, "facts in 

support of petition, GROUND V. 
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1 	 FACTS IN SUPPORT OF PETITION 

2 	 GROUND V 

3 	On direct appeal to the Supreme Court of Nevada, petitioner 

4 claimed that his "Constitutional Right to due process was violated 

5 when the State knowingly permitted him to testify under a false 

6 name". SEE, "Appellant's Opening Brief" (hereinafter, "A0B"), 

7 at page 12, Supreme Court Case No. 41405. 

8 	In it's "Response" the State provided: 

"The State did violate defendant's 
due process rights". (Emphasis added). 

10 
SEE, "Respondent's Answering Brief", (hereinafter, *RAB"), at 

"Table of Contents" and at page 4. 

However, the State further provided: 

"The defendant claims that the State knew 
from the beginning that he was not really 
Robert James Day because it ran a 
fingerprint check through the F.B.I. database. 
He offers no support for this assertion". 

SEE. "RAB", at page 4. 

Apparently, and petitioner asserts, the State conceeded 

Petitioner's claim but somehow felt that petitioner's alleged 

failure to offer support for his assertion acted to negate his 

claim, even in the face of the State's admission. 

Indeed, the Supreme Court of Nevada, in affirming petitioner's 

conviction concluded that: 

"Hermanski points to nothing in the 
record that the State was aware at 
the time of trial or sentencing that 
Hermanski was not Robert James Day". 

26 SEE, "Order of Affirmance", at page 2, attached as Exhibit "D", 

27 	However, it is inconceivable that the Supreme Court could 

28 conclude that no Constitutional deprivation occurred in the face 
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1 of the State's admission that such Constitutional deprivation 

2 had, in fact, occurred. 

Petitioner asserts that the State's admission that it violated 

4 petitioner's right to due process is, in affect, an admission 

5 that it was aware of petitioner's true name at the time of trial 

6 because the basis for petitioner's due process cl aim was 

7 petitioner's assertion that the State knew petitioner testified 

8 falsely as to his identity and permitted him to do so! 

Thus, petitioner would submit that it was irrational for 

10 the Supreme Court to reject petitioner's claim based on the 

11 assertion by the State that petitioner offered no proof that 

12 the State was aware of petitioner's true identity, when the State, 

13  through it's admission that it had violated petitioner's due 

14 process right, also admitted that it was aware of petitioner's 

15 true identity at trial. 

Thus, petitioner asserts that appellate counsel, Paul E. 

17 Wommer, should have filed a reply brief and presented argument 

18 to the court that the State's admission that it had, in fact, 

19 violated petitioner's right to due process was, in effect, an 

20 admission that the State was aware of petitioner's true identity 

21 

22 	Petitioner speculates that the reason the State admitted 

23 to violating petitioner's right to due process, and thereby, 

24 in effect, admitting to having been aware of petitioner's true 

25 identity during trial, was because a "denial" of having violated 

26 petitioner's due process right was, in effect, a denial that 

27 the State was aware of petitioner's true identity. 

28 	However, the State could not deny knowledge of petitioner's 

HS 

8 

9 

during trial and permitted petitioner to testify falsely. 
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true identity because a record exists of the State's fingerprint 

2 submission on April 22, 2000, to the Federal Bureau of 

3 Investigation which may indicate that the State was aware of 

4 petitioner's identity since the outset of this case and possibly 

5 , has perpetrated a fraud upon the courts. 

6 	Petitioner submits that throughout the history of this 

7 case, the State has never  made an outright denial of having 

8 ran petitioner's fingerprints through the F.B.I. database. 

Subsequent to the Supreme court's decision in this case, 

10 petitioner submitted a request to the Federal Bureau of 

11 Investigation dated October 18, 2004, to be provided with a 

12 copy of petitioner's "F.B.I. Identification record". SEE attached, 

13 Exhibit "E", In response to petitioner's request, petitioner 

14 was provided a copy of same. SEE attached, "F.B.I. Identification 

15 Record", Exhibit "C". 

16 	Petitioner asserts that the information reflected in "Exhibit 

17 c" is based on "fingerprint comparison", (see, footnote, Exhibit  

18 "C") and was entered into petitioner's record by submission 

19 of petitioner's fingerprints by the Las Vegas Metropolitan Police 

20 Department on April 22, 2000. While Exhibit "C"  does not reflect 

21 what information was provided the State of Nevada as a result 

22 of any such fingerprint submission, it is inconceivable that 

23 the State was not advised by the U.S. Department of Justice 

24 as to the true identity of the subject whose fingerprints were 

25 submitted. 

26 	Petitioner asserts that the outcome of petitioner's appeal 

27 in the Supreme Court Case No.-41405 would have been different 

28 if the information reflected in Exhibit "C" had been available 

11C 
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22 

23 

24 

25 

26 

27 

to the court, since Exhibit "C"  supports petitioner's assertion 

contained in his "Appellant's Opening Brief" that the State 

"had to have/should have known Day's trs.le name was Gregory Scott 

Hermanski". SEE, AOB at 14. The court based it's decision as 

to the due process claim on the determination that petitioner 

failed to offer evidencedto indicate that the State was aware 

of petitioner's true identity at the time of trial or sentencing. 

While petitioner's appeal was pending, petitioner wrote 

letters to Mr. Wormer (SEE, Exhibits "F" and "G"), dated March 

13, and 18, 2804, requesting that he obtain records from the 

U.S. Department of Justice to support petitioner's assertion 

that the State was aware of petitioner's true identity during 

trial and to address the matter in a "Reply Brief". However, 

Mr. Wommer failed to obtain such records and failed to present 

any "Reply Brief", and as the result of such failure petitioner 

was deprived of a full and fair hearing in his appeal to the 

Supreme Court of Nevada. 

Petitioner submits that his right to effective assistance 

of counsel secured under the sixth and fourteenth Amendments 

of the United States Constitution was also violated when Mr. 

Wommerfailed to present argument to the Court in petitioner's 

appeal that the State's admission that it had violated petitioner'; 

Constitutional right to due process warranted a reversal of 

his conviction. 

Petitioner further asserts that his right to effective 

assistance of counsel secured under the sixth and fourteenth 

Amendments was violated when Mr. wommer failed to present evidence 

in support of petitioner's assertion that the State was aware 

11D 

Page 646 



• 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

of petitioner's true identity at the time of trial and, as the 

result of such failure, petitioner was deprived of a full and 

fair hearing in his appeal to the Supreme Court of Nevada. 

22 

23 

24 
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WHEREFORE,  petit loner 

• 
, prays that the court grant any/all 

EXECUTED at High Desert State Prison 

on the  744 day of  J-,4. 	, 2005. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

relief ti which he may be entitled in this proceeding. 

• w 
Signa e o' Petitioner 

VERIFICATION  

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is 

the Petitioner named in the foregoing petition and knows the contents thereof, that the pleading is 

true and correct of his own personal knowledge, except as to those matters based on information and 

belief; and to those matters, he believes them to be true. 

r f C:12Petitioner 

in proper person 

kttcomfoclftitionor 

Ozifetaztr_,If4 

Iz- 
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CERTFICATE OF SERVICE BY MAILING 

1, Gregory Scott Hermanski , hereby certify, pursuant to NRCP 5(b), that on this7 74,  

day of  :Re ft" 	, 2OQ1I mailed a true and correct copy of the foregoing,"  Petition 

S  

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 

addressed as follows: 

Clerk of Court  
Clark County Courthouse  

0 0 	rL"alc  
r. g Vpgaq Npvacia  

`01.0 1  

CC:FILE 

DATED: this 71-11   day of  c4 	, 200ST 

0Alied"-).51444.71a445A  
ritt Tiprmanski  

Petitioner /In Propria Personam 
Post Office box 650 [IIDSP] 
Indian Springs, Nevada 89018  
IN FORMA PAIIPERIS: 

# 6914(1 
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UNITED STATES DEPARTMENT OF JUSTICE 

FEDERAL BUREAU OF INVESTIGATION 
CRIMINAL JUSTICE INFORMATION SERVICES DIVISION 

CLARKSBURG, WV 26306 

- FBI IDENTIFICATION RECORD - FBI NO-888420G 

14-ARRESTED OR RECEIVED 1996/01/10 
AGENCY-US PEN-RECORDS OFF ATLANTA (GA060017C) 
AGENCY CASE-00766192 NAME USED-HERMANSKI,GREGORY 
CHARGE 1-BANK ROBBERY & PROB VIOL 

COURT- 
CHARGE-BANK ROBBERY & PROB VIOL 
SENTENCE- 
1-10-96 TRF FRM MVA/10 YRS,MR 

SUPERVISION OR CUSTODY- 
AGENCY-US PROBATION MIAMI (FLO13017G) 

1996/09/30 STATUS--MANDATORY RELEASE 

15-ARRESTED OR RECEIVED 1997/12/02W (PRT REC) 
AGENCY-FED CORR COMPLEX-MED COLEMAN (FLO60027C) 

AGENCY CASE-00766192 
CHARGE 1-USE OF F/ARM DURING CRIME OF VIOL-PV 

COURT- 
CHARGE-USE OF F/ARM DURING CRIME OF VIOL-PV 
SENTENCE- 
ORIGINAL 10 YRS 954 DAYS REMAINING 

16-ARRESTED OR RECEIVED 2000/04/22 SID- NV04030188 
AGENCY-METRO POLICE DEPT LAS VEGAS (NV0020100) 
AGENCY CASE-01679345 NAME USED-DAY,ROBERT JAMES 
CHARGE 1-00118F ROBBERY WITH A DEADLY WEAPON 
CHARGE 2-00301F BURGLARY WITH USE OF DEADLY WEAPON 
CHARGE 3-00349F POSSESSION OF STOLEN PROPERTY 

RECORD UPDATED 2005/01/03 

ALL ARREST ENTRIES CONTAINED IN THIS FBI RECORD ARE BASED ON 
FINGERPRINT COMPARISONS AND PERTAIN TO THE SAME INDIVIDUAL. 

THE USE OF THIS RECORD IS REGULATED BY LAW. IT IS PROVIDED FOR OFFICIAL 
USE ONLY AND MAY BE USED ONLY FOR THE PURPOSE REQUESTED. 
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n1_012004 

BY 

JANcTr A. i3LOOM 
CLERK 9F..„pt/P.RENIE CO 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

GREGORY SCOTT HERMANSKI A/K/A 
ROBERT JAMES DAY, 
Appellant, 

VS. 

THE STATE OF NEVADA, 
Respondent. 

ORDER OF AFFIRMANCE 

No. 41405 

FILED 

This is a direct appeal from an amended judgment of 

conviction. Eighth Judicial District Court, Clark County; Kathy A. 

Hardcastle, Judge. 

Appellant was prosecuted, sentenced, and convicted under the 

name Robert James Day. However, appellant's real name is Gregory Scott 

Hermanski. On March 15, 2001, a jury convicted appellant of robbery 

with the use of a deadly weapon and burglary while in possession of a 

deadly weapon. The district court entered a judgment of conviction on 

May 18, 2001. Based on the prior convictions of the true Robert James 

Day, the district court adjudicated appellant a habitual offender and 

sentenced him to a maximum of 300 months and a minimum of 120 

months in the Nevada State Prison. 

On June 8, 2001, appellant filed a timely notice of appeal, and 

on November 15, 2001, this court affirmed the judgment of conviction in 

part and remanded in part. Although we affirmed the conviction, we 

remanded for corrections to the sentence and judgment of conviction.' 

Way v. State,  Docket No. 38028 (Order of Affirmance in Part and 
Remand in Part, November 15, 2001). 

SUPREME COURT 

OF 

NEVADA 
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Subsequent to our order of remand, it was discovered that 

appellant was not Robert James Day, but rather Gregory Scott 

Hermanski. The district court vacated Hermanski's sentence and 

conducted another sentencing hearing. On December 26, 2002, the State 

filed a notice of intent to seek punishment of Hermanski as a habitual 

criminal pursuant to NRS 207.012(2), based on Hermanski's prior 

convictions. On April 30, 2003, the district court adjudicated Hermanski 

as a habitual offender and sentenced him to serve two concurrent life 

sentences in the Nevada Department of Corrections without the possibility 

of parole. The amended judgment of conviction was entered on May 16, 

2003. Hermanski timely appeals from the amended judgment of 

conviction. 

Hermanski raises two issues in his appeal. First, he claims 

that his due process rights were violated when the State allegedly 

permitted him to testify under a false name knowingly. However, 

Hermanski points to nothing in the record indicating that the State was 

aware at the time of trial or sentencing that Hermanski was not Robert 

James Day. In fact, Hermanski was responsible for introducing perjured 

testimony into his trial by testifying under oath that he was Robert James 

Day. Furthermore, during direct examination Hermanski perpetuated the 

fraud by admitting to offenses of which Day was convicted. Hermanski 

also argues that had the jury known his true identity, the jury would have 

concluded "Hermanski was not the same violent-type person as Day." 

Hermanski's assertion is ludicrous. Hermanski had more violent felony 

‘1 00 

2 
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convictions on his record than Robert James Day. 2  Obviously, Hermanski 

considered it in his best interest to portray himself as Robert James Day, 

a person whose criminal record was less extensive than his own. We 

conclude that Hermanski will not now be heard to complain that the jury 

convicted him under a false identity that he assumed. 

Second, Hermanski claims that the State failed to file an 

information seeking to treat him as a habitual criminal under the name 

Gregory Scott Hermanski and thus, no notice was provided as required 

under NRS 207.012(2). Hermanski cites this court's decision in Crutcher 

v. District Court as support for his assertion. 3  Crutcher is inapplicable 

under the facts of this case. Here, once Hermanski's true identity became 

known, the district court vacated the sentence and ordered a new 

sentencing hearing. Prior to his new sentencing hearing, the State filed a 

notice of intent to seek punishment of Hermanski as a habitual criminal. 

In that notice, the State specifically stated that it intended to seek an 

adjudication of appellant Gregory Scott Hermanski as a habitual criminal 

pursuant to NRS. 207.012. Additionally, the State's notice listed 

Hermanski's prior 11 felonies in support of its allegation of habitual 

criminality. Unlike in Crutcher, because the district court vacated 

Hermanski's sentence after it learned that he had falsely portrayed 

himself as Robert James Day, Hermanski was not under a sentence of 

imprisonment at the time the State filed its notice that it would seek a 

2Robert Day's criminal record reflects five prior felony convictions, 
one of which was violent in nature. Gregory Scott Hermanskils criminal 
record reflects 11 prior felony convictions, four of which involved violent 
offenses. 
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habitual criminal adjudication. Accordingly, we conclude this issue is 

without merit. 

Having considered Hermanski's contentions and concluded 

they lack merit, we 

ORDER the judgment of the district court AFFIRMED. 

J. 
Rose 

	- 	 
Maupin 

: Hon. Kathy A. Hardcastle, District Judge 
Paul E. Wommer 
Attorney General Brian Sandoval/Carson City 
Clark County District Attorney David J. Roger 
Clark County Clerk 
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October 18, 2004 

Federal Bureau of Investigation 
CJIS Division 
Attn: SCU, Mod. D-2 
1000 Custer Hollow Road 
Clarksburg, WIT 26306 

Re: Identification Record Request  

Dear Sir, 
Please accept this as my request for a copy of my identification 

record pursuant to the provisions of Title 28, CFR Part 16.32. 
I am presently serving a sentence in the Nevada Department of 

Corrections under the alias name "Robert James Day". My true name is 
"Gregory Scott Hermanski", DOB 11/26/53, POD Miami, Florida, SS# 262- 
08-4363, FBI No. 888 420 G. 

Attached, please find my fingerprint card and my request for a 
waiver of fee and Financial Certificate prepared by prison officials. 

Thank you for your assistance in this matter. 

Su itted b 

ea v co 
'12,10/Ire.f:1 

egdly ;:cott Hermanski 
A/K/A !..ert James Day #69140 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

cc: File 

Qcts,e. ( Op t 
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March 13, 2004 

Paul E. Wommer, Esq. 
Attorney at Law 
625 South Sixth Street 
Las Vegas, NV 89101 

Re: Gregory Scott Hermanski v. State of Nevada 

Dear Mr. Wommer, 
Thank you for providing me with a copy of the State's Answer, though 

I doubt there is time to file a reply brief. Still, the following consists of 
information I would like for you to bring to the attention of the court. 

First, as I've previously discussed with both you and Ms. Dickson, 
we can prove that the State had knowledge of my true identity by securring a 
copy of whatever documentation P&P used in preparing the original presentence 
report. The State's claim that the presence of my true name in the original 
presentence report is irrelevant to whether the State knew my true identity is 
misleading. The question is not what the presence of my true name would mean to 
a prosecutor, but rather, glow did my true name find it's way into the criminal 
record of Robert Day? 

]f the State had merely ran a record search without submitting my finger-
prints, using the name Robert Day, his DOE and vital statistics, my name could 
only have been discovered in the criminal history of Robert Day if he had ever 
been arrested and used my name as an alias or if I had ever used his name before. 
have never used his name before and he has never used mine. 

As we've previously discussed, there is only 2 ways the State could have 
discovered my true name. First, I told Ns. Dickson my true name and though she 
denies it, she may have told the State. Second, the State did, in fact, conduct 
a record search using the fingerprints taken from me on the day I was 
arrested, and there are ways to prove it. 

First, because my true name is contained in the original presentence 
report, whatever documentation used by P&P in preparing the presentence report 
will show where that information came from. Additionally, fingerprint records of 
LVMPD will show what was done with the prints, whether a fingerprint search was 
conducted. Moreover, a record search through the U.S. Department of Justice will 
reveal each and every time my prints were submitted to NCIC, the identity of the 
requesting agency, the date, and what information was provided that agency in 
response to such request. 

Mr. Wormer, since the Supreme Court will probably not give you time to get 
these records, I hope that you will at least ask the court for an extension of 
time to secure them. 

kf 
ray, 
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Next, the State's argument that it could have offered the same deal if it 
had proceeded against me under my true name is in contradiction with what the 
State argued at my sentencing. (See Respondent's Supplemental Appendix, p. 2). 
The State argued that it was "MANDATORY" that the State charge me under the big 
habitual because the State of Nevada requires it! As such, if the State proceeded 
against me under my true name it could not have offered me a deal of 3-10 years. 
(See also, NRS 207.012). 

The State further argues that it's "Notice of Intent to Seek Punishment as 
an Habitual Criminal" was sufficient to satisfy notice. However, the State's 
"Notice" was vague and ambiguous, and, as such, does not satisfy the notice 
requirements of the fifth amendment.. 

As I've previously discussed with you, the habitual statutes consists of 
3 separate habitual offenders. NRS 207.010 relates to "Habitual Criminals"; 207. 
012 is "Habitual Felons"; 207.014 is "Habitually Fraudulent Felons". In the 
State's "Notice" the State cites to NRS 207.012, (habitual felon). However, in 
both the title of said "Notice" as well as the text, the State repeatedly makes 
reference to "Habitual Criminal"! Thus, it was unclear as to which habitual 
statute the State was prosecuting me under. 

Furthermore, even if the State's "Notice" could be seen to satisfy the 
notice requirements of the fifth amendment (Which it does not), under the deci-
sion in Crutcher, the State has failed to meet such requirements by failing to 
seek leave of the court to amend the Information. Under Crutcher, the charging 
document must contain a list of the prior felony convictions. The Information in 
my case still contains a list of Robert Day's convictions. The State has never 
even sought leave of the court to amend it! 

Additionally, the Information filed under Robert Day ad listing his priors 
seeks punishment under 207.010. The State's "Notice" under Hermanski seeks 
punishment under 207.012. However, in adjudicating me, Judge Hardcastle adjudi-
cated me under both statutes. Apparently, Hardcastle has adjudicated me under 
207.010 for Day's priors, and under.002 for my own alleged priors. That is the 
only logical conclusion since the State's "Notice" does not seek punishment under 
207.010, but specifically references 207.012. 

Anyway, I would appreciate it if you would file a reply brief based on the 
foregoing. Thank you for your assistance in this matter. 

Sincerely, 

cc: file 

-2- v r 
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GREGORY SCOTT HERMANSKI, #69140 

HIGH DESERT STATE PRISON 
P.O. BOX 650 

INDIAN SPRINGS, NV 89018 

March 18, 2004 

Paul E. wommer, Esq. 
Attorney at Law 
625 South Sixth Street 
Las Vegas, NV 89101 

Re: Hermanski v. State 

Mr. Wommer, 

In the State's Response, the State mentions a "Tactical 

Advantage." In your Opening Brief, while you argue that the State 

impeached me with Robert Day's priors, the true "tactical advantage" 

sought to be gained by the State is not adequately addressed. 

Under the "Habitual Criminal" statute, NRS 207.010, the 

State has "discretion" as to whether or not it will proceed against 

a defendant under that statute. When a criminal defendant in 

Nevada is eligible to be charged under this statute, prosecutors 

routinely threaten to use it if the defendant refuses to plead 

guilty. 

However, under the "Habitual Felon" statute, NRS 207.012, 

when a criminal defendant has the requisite number and types 

of prior felony convictions he is considered a "violent habitual 

offender" and it is statutorily mandated that he be charged under 

this statute, and also mandatory that the judge impose sentence 

pursuant to this statute. 

As such, under 207.012 the State's ability to induce a guilty 

plea is limited. The lightest sentence the State can lawfully 

offer is 25 years! 

Thus, if the State proceeded against me under my true name 

and criminal history, it was "mandatory" that the State proceed 

against me under the Habitual Felon statute (207.012), and the 

minimum sentence the State could offer was 25 years. At my age 

(50), and with my prior experience with the system, there is 

little difference between 25 years and Life Without, and the 

State knew there was little chance I would, therefore, plead 

q-,44>OF 
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guilty. 

However, because I was allegedly pretending to be Robert 

Day, and under Day's criminal history, I was eligible for prosecution 

under 207,010 (which permits the State's discretion in its use), 

the State opted to permit ma to pretend to be Day so that it 

could offer me a deal of 3-10 years or prosecution under 207.010 

if I refused. 

Mr. Wommer, nothing in the proposed plea agreement would 

have prevented the State from filing Habitual Felon proceedings 

against ma once my plea was entered and accepted. I knew the 

State was aware of my true identity and that with my criminal 

history I was eligible. I believed then, and I believe now, that 

the State intended to "miraculously discover" my true identity 

through a presentence investigation following my guilty plea 

and charge me under Habitual Felon once my guilty plea was entered 

and accepted. 

The State attempted to gain tactical advantage by allowing 

me to pretend to be Robert Day so that it could obtain a guilty 

plea and thus avoid jury trial by threatening prosecution under 

207.010, and intended to file under 207.012 once my plea was 

accepted and my true identity discovered through presentence 

investigation. 

However, the Stata's plan backfired when I, at the last 

minute, declined the State's offer and proceeded to trial the 

following day. When I declinedthe State's offer, the State could 

not halt the proceedings at that point to rectify the identity 

problem without revealing that it had been aware of my true identity 

from the outset of this case. The fact that the State had already 

filed habitual criminal charges against me using Day's name and 

criminal history precluded the State from this course of action. 

At the time I declined the State's offer, the State had already 

"knowingly" perpetrated a fraud against the Court when it "knowingly" 

accused me of Day's prior convictions. 

At that point, the state had no choice but to proceed against 

me as Day. If I had plead guilty the State could have pretended 

to discover my true identity from the presentence investigation. 

When I refused to bite, the State opted to keep quiet, realizing 

2 
a 
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that a guilty verdict at trial would result in an habitual sentence 

regardless. 

Mr. Wommer, I admit that all this is mere speculation. However, 

several facts which support this theory can be proven. First, 

we can prove the State obtained my fingerprints when I was arrested, 

submitted them to NCIC,and received my true identity and criminal 

history as the result of such. In th State's Response, while 

the State argues that the "Stubblefield" fingerprint comparison 

was done "after" the remand, the State does not deny that my 

prints were ran through NCIC at the time of my arrest nor claims 

that they had not! 

Next, the presence of my true name in the original presentence 

report proves that P&P discovered it somewhere. If a record search 

was performed using name and date of birth, etc., without fingerprints, 

NCIC would have responded with the criminal record of Robert 

Day. However, the name 'Gregory Scott Hermanski" would only be 

found in that record if Robert Day had ever been arrested using 

Hermanski's identification, or as Hermanski as an alias. He has 

not! The only place my name could be found is in my criminal 

record! And, if a fingerprint search was done with my prints 

and the name "Robert Day" was revealed, NCIC would have responded 

that "Day" was an alias and that my true name is Gregory Scott 

Hermanski. A record search through NcIC will reveal that my prints 

were submitted for record search upon my arrest by LVMPD or P&P 

prior to my sentencing, and what information was supplied to 

those agencies as a result. Thus, either Ms. Dickson provided 

the State or P&P with my true name, or my true name was discovered 

in my criminal record due to a fingerprint search. 

Next, at my initial appearance before Judge Lippis, in response 

to my request for bail reduction, Judge Lippis commented that 

I had 10 or 11 prior felony convictions. Apparently, this comment 

was based on a notation contained in the Criminal Complaint in 

this case which advised Judge Lippis of this fact. The notation 

was placed there by "George Franzen", an employee of the Public 

Defender's office. (SEE attached). Since the criminal history 

of "Robert Day" shows only about 4 prior felony convictions and 

my own shows 11 prior felony convictions, it is apparent that 
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• 	• 
the prior felony convictions noted by Franzen at the outset of 

this case were my own and not those of Robert Day! 

Mr. Wommer, I sincerely hope and pray that this letter helps 

you to understand my case and to effectively argue it in your 

Reply Brief. Moreover, not withstanding, the above, the bottom 

line is that I was prejudiced as the result of the jury basing 

it's decision, in part, on perjured testimony concerning the 

prior felony convictions of Robert Day. If the State had proceeded 

against me properly, under my own name and true criminal history, 

my entire trial strategy would have been different. I would have 

never testified at trial. 

Thank you for your time and assistance in this matter. 

Sincerely, 

#69140 

/ 	/ / 

/ / 	/ / 

/ / / / / 

cc: file 
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Public Defender 

MARCUS D. COOPER 

Assistant Public Defender 
RALPH E. BAKER 

PUBLICDEFENDERMAINOFFICE 
THIRD STREET BUILDING 

3P9 S THIRD ST RM 226 
PO BOX 55200 

LAS VEGAS NV 891554610 
LONG DISTANCE TELEPHONE: 455-4011 

LOCAL TELEPHONE: 455-4685 
PAX I: 455-5112 

TT/TDD: 326-6868 

December 26, 2002 

Paul E. Wommer, Esq. 
625 South Sixth Street 
Las Vegas, NV 89101 

RE: 	State of Nevada v. Robert James Day 
Case No. C167783X 

Dear Mr. Wommer: 

You have been chosen to represent Mr. Day on the limited questions 
of whether or not he and I have a conflict of interest which would 
require me being replaced at this time and/or whether or not I was 
ineffective in representing him. Mr. Day, himself, is concerned* 
about raising the ineffectiveness claim now because he does not 
Want'it6 6reclude being able to raise that in a post-conviction 
proceeding or on a habeas somewhere down the road f. 

Mr. Day is presently incarcerated at High Desert State Prison with 
his inmate ID being number 69140. He is a very articulate and 
intelligent man who spends a lot of his time reading law books and, 
apparently, understanding a lot of what he reads. 

Mr. Day is actually Gregory Scott Hermanski. However, as I have 
always known him as Robert Day and as it is in that name that all 
of the case papers have been filed, that is the name I continue to 
use. 

I will try to give you a synopsis of what has happened in this case 
to the best of my knowledge. Obviously, matters which have been 
related to me by Mr. Day are being related to you under the 
continuing coverage of attorney client privilege. 

Our office was originally appointed to represent Mr. Day on April 
26, 2000. He was subsequently examined by two psychologists or 
psychiatrists who found that he was not competent to face trial and 
he was sent to Lakes Crossing. I was not involved in his case 
until the preliminary hearing which was held on December 4, 2000. 
For what it's worth, I have never had any question about Mr. Day's 
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. Paul E. Wommer, Esq. 
December 26, 2002 
Page Two 

RE: State of Nevada v. Robert James Day 
Case No. C167783X 

competence. 

The substance of the charges in a nutshell is that, on April 22, 
2000, Karen Walker, the clerk at the Parkway Inn, at 5201 South 
Industrial, Las Vegas, was robbed at knifepoint of an amount which 
has never been specifically determined, but which was in the 
neighborhood of $1,000.00. The robbery occurred shortly before 
1:00 p.m. A short time thereafter, Sergeant Flaherty happened to 
be in the area of East Tropicana where there is a truckstop by the 
Wild Wild West Casino where he saw Mr. Day, whom he believed 
answered the description which had been broadcast. The officer 
attempted to question Mr. Day who, after a brief conversation, took 
off running across Tropicana. He was taken into custody while he 
was inside another truck tractor, allegedly trying to start the 
engine. Mr. Day had $1,018.00 rolled up in a ball in his pockets. 
Ms. Walker was taken to the location where she identified him as 
the person who had committed the robbery. 

One of the issues dealt with the identification of Mr. Day. Ms. 
Walker indicated that the person she had seen did not have any 
tatoos or marks on his arms while Mr. Day's arms are covered in 
tatoos. For that reason, I made sure that he was wearing a long 
sleeve shirt at the preliminary hearing so Ms. Walker could not 
see his arms. Also, relative to the identification, during the 
trial we learned for the first time that Ms. Walker had been 
provided with a picture of Mr. Day by one of the police officers 
and that she had had that picture during the entire time the case 
was pending. This revelation took me by surprise at trial and I 
did not make an adequate record or preserve this issue further for 
appeal. 

A major issue which we attempted to deal with pretrial dealt with 
the failure of the police officer to preserve the identity of a 
witness. When Sergeant Flaherty came upon Mr. Day, Mr. Day was 
speaking to a truck driver whom Mr. Day said he had been working 
for that day. He said that the source of the money he had in his 
pocket, was, in large part, from working for that truck driver that 
day and also as a result of shooting craps in the back of the truck 
while he was waiting to be paid. Though the officer spoke to the 
truck driver, he never got his name or identity and, because Mr. 
Day did not know it, we were never able to locate the truck driver 
to confirm the fact that Mr. Day had been employed and had been 
earning money on the day in question, instead of robbing the 
Parkway Inn. 
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. Paul E. Wommer, Esq. 
December 26, 2002 
Page Three 

RE: State of Nevada v. Robert James Day 
Case No. C167783x 

We filed motions to dismiss the case because of the prosecution's 
failure to preserve this vital evidence, but those motions were 
denied. 

During trial, in alleged rebuttal and over objection from me, the 
State was allowed to introduce a statement through Sergeant 
Flaherty that this unknown truck driver had said that Mr. Day 
offered him $100.00 to drive him to New Orleans. This statement 
was not contained in any of the police reports and was extremely 
damaging to Mr. Day's case. 

When I first spoke to Mr. Day in November of 2000, he told me that 
he had a reason for running from the police officer, but refused to 
tellN,me-,what it was at that point. Later, he told me that he had 
a parole violation from his bank robbery conviction because he had 

Afleft a halfway house early and thp2tAble:-.ran because he believed that 
he would be arrested on that violation. The district attorney 
scoffed at this explanation during the trial and we had no factuad 
support of that parole violation 

Subsequently, when Mr. Day was in Nevada State Prison, a detainer 
was served upon him because of this parole detainer. I have filed 
a motion for a new trial based on this recently discovered 
evidence. 

The matter went up to the Nevada Supreme Court on direct appeal. 
While they affirmed the conviction, they did remand for 
resentencing based on the fact that Judge Hardcastle had sentenced 
Mr. Day as an habitual criminal only on one count when he should 
have been sentenced on both counts. We are scheduled for 
resentencing on January 22, 2003. 

The main area of conflict between Mr. Day and myself deals with his 
identity.it*5"'Stiii-te'poiiit after his conviction, though I don't 
remember whether this was before or after sentencing, Mr. Day 
called me from the jail and said, "What if I am not Robert Day?" 
My response, as I recall was "I don't know." Shortly thereafter, 
and it may even have been in the same phone call, Mr. Day assured 
me that's who he was, Robert Day. 

A4t,„ex,,,Mrw -xDaY'tas sentenced and sent to NSp, he brought up the 
subject agaill and told me he was not Robert Day. He had requested 
that I provide him with copies of the records which had been used 
to habitualize him. I had never gotten an actual copy of them, but 

got a copy from the court clerk. (The DA changed the alleged 
priors several times throughout this case.) 	Included in the 
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S ,Paul E. Wommer, Esq. 
December 26, 2002 
Page Four 

RE: .State of Nevada v. Robert James Day 
Case No. C167783X 

records was a copy of a photograph, and fingerprints. Even I could 
tell in comparing the fingerprints of my Robert Day taken at the 
time of his arrest here with those of the Robert Day supplied in 
the certified records that the prints did not match. We contacted 
Metro and their fingerprint person ran the prints again and she 
determined that my Robert Day was in fact Gregory Scott Hermanski 
and not the Robert Day whose records were used to habitualize my 
client. 

Because I was concerned about opening a can of worms at that point, 
I made sure that Mr. Day wanted me to raise as an issue the fact 
that he was not the Robert Day whose records were used to 
habitualize him. He assured me that was, in fact, what he wanted 
me to do. As it turns out, Mr. Hermanski has a record which is 
much worse then that of Mr. Day and he is subject to the mandatory 
big bitch. So far, no one has filed any paperwork to seek that 
punishment, though Scott Mitchell has indicated that he will be 
doing so. 

Mr. Day and I have both filed several motions post-remand. Among 
them is a motion for a new trial because the jury was prejudiced by 
the introduction of a record at trial which was not that of Mr. 
Day. This is another area in which he and I have had a conflict. 
I recall speaking to Mr. Day either during the trial before his 
testimony or before we even started trial and telling him that he 
would have to admit, if he took the stand, that he had prior 
convictions. I told him that it would be better for him to admit 
to those convictions on direct exam rather then waiting for the 
district attorney to bring them up on cross. One of the 
convictions was for Bank Robbery. He had no problem with that 
prior conviction as, apparently, both Mr. Day and Mr. Hermanski had 
Bank Robbery convictions. The records I had obtained from the 
district attorney in discovery indicated that he had two North 
Carolina convictions from 1985 for Embezzlement and Obtaining Money 
Under False Pretenses. When I discussed those convictions with Mr: 
Day, he told me that he did not remember them. I told him that the 
district attorney had proof of the convictions and that he was 
going to have to admit them, which he did. Of course, as it turns 
out, he did not remember them because they were not his 
convictions. Because I didn't know that they weren't his 
convictions, I made him admit to something he had not done: 

We have filed various post-trial motions, all of which are 
enclosed. As far as I know, Judge Hardcastle has denied them all, 
though I presume we may get the chance to try again at the time of 
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S 
, Paul E. Wommer, Esq. 

December 26, 2002 
Page Five 

RE: State of Nevada v. Robert James Day 
Case No. C167783X 

sentencing. 

Mr. Day is convinced that this whole identity issue involves a 
conspiracy in the district attorney's office; he is convinced that 
the district attorney has known all along that he was Mr. Hermanski 
and that they wanted him to plead guilty as Robert James Day so 
they would not have to pursue the big bitch, knowing that he would 
never plead to that. I am equally convinced that the district 
attorney had no idea that Mr. Day was not Mr. Day prior to my 
showing them the proof. I agree that they should have known he was 
not Robert Day by cio±ng a simple-comparison of fingerprints. 

I am enclosing everything from my file which I think may be of 
benefit to you. If there are any additional materials you need, 
please let me know. I also welcome you to browse through my file 
to see if there is anything else that you would like. 

Sincerely, 

CLARK COUNTY PUBLIC DEFENDER 

Dianne M. Dickson 
Deputy Public Defender 

DMD/ s s 

CC: Robert James Day, #69140 
High Desert State Prison 
P.O. Box 650 
Indian Springs, NV 89018 

Enc. 
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DAVID ROGER 
Clark County District Attorney 
Nevada Bar 41002781 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

ROBERT JAMES DAY,aka, 
Gregory Scott Hermanski, #1679345 

Defendant. 

AMEND ED 

JUDGMENT OF CONVICTION 

The Defendant previously appeared before the Court with counsel and having 

previously been found guilty by a jury to the crime(s) of COUNT I - ROBBERY WITH 
OS 404 ;iv Po - so f? oPo DE4oty14.1 

USE OF A DEADLY WEAPON (Felony) and COUNT II - BURGainFelony), in 

violation of NRS 200.380, 193.165 and 205.060; thereafter, on the lIth day of May, 200] , 

the Defendant was present in Court for sentencing with counsel wherein the Jury found the 

Defendant guilty thereof by reason of the Juries Verdict. 

THEREAFTER, on the 30th day of April, 2003, the Defendant appeared in court with 

his counsel, PAUL WOMMER, ESQUIRE, and pursuant to a hearing/proceeding, and good 

cause appearing to amend Judgment of Conviction; now therefor, 

IT IS ORDERED THAT: Defendant ROBERT JAMES DAY, aka, Gregory Scott 

Hermanski, is sentenced as Habitual Violent Felon under NRS 207.012 on COUNT I and as 

aleft Criminal under NRS 207.010(b) on COUNT II, and is sentenced in COUNT I to 

1 3 2003 
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LIFE in the Nevada Department of Corrections WITHOUT the Possibility of Parole and in 

COUNT II to LIFE in the Nevada Department of Corrections WITHOUT the Possibility of 

Parole; Count II to run CONCURRENTLY with Count I with NO Credit for Time Served; 

Deft. to submit to a test to determine genetic markers. Court advised counsel he can file the 

appropriate motion as to credit for time served while Deft. serving Federal time. 

The Court FURTHER ORDERED, that Defendant pay the $25.00 Administration Fee 

and $150.00 DNA Analysis Fee. 

DATED this  451Aciay  of May, 2003. 
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DetentranttIn Propria Persona 
Post Office Box 650 LIIDSP1 
Indian Springs, Nevada. 89018 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

The_ Skaie. oc- Inevacim, 
Plaintiff, 

vs. 

Gre.aor Seel* errna% 
Defendant. 

NOTICE OF APPEAL 

NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant, 

SeecAoc!..1 	Rernicotbki  , in and through his proper person, hereby 

appeals to the Supreme Court of Nevada from the ORDER denying and/or 

dismissing the Dekevtaccva:s 	olr■ for 'Acta Trial 

ruled on the 9 +k  day of  DeLeveAter 	, 

Dated this  1011   day of  -Yncti,3  
Respectfully Submitted, 

LlEfiS 

Case No.  C.Ibira 
Dept. No.  V  
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A/KIA Koberl.  Stowixes badA 
NDOC No. (3q1114D  
P.O. Box 650, HDSP 
Indian Springs, Nevada 89018 

APPELLANT - IN PROPRIA PERSONA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

--oo0oo-- 

Grer•(- Sag 	 ) 
) 

Appellant, ) 
) 
) 
) 
) 
) 
) 

DESIGNATION OF RECORD ON APPEAL 

TO SHIRLEY PARRAGUIRRE, Clerk 
Eighth Judicial District Court 
Post Office Box 551601 
200 South Third Street 
Las Vegas, Nevada 89155-1601 

The above-named Appellant hereby designates the entire record of 

the above-entitled case, to include all the papers, documents, pleadings, 

and transcripts thereof, as and for the Record on Appeal. 

DATED this 14 11-  	day of  11ACILA 	, 20A3. 

Respectfully Submitted By: 

"eM:c.S.9V42:4/214114 -1-.41=:  

APPELLA - IN PROPRIA PERSONA 
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CERTFICATE OF SERVICE BY MAILING 

C.Ireos- L....1 Se-dit 4CrmarnSICI,  hereby certify, pursuant to NRCP 5(b), that on this  Iris  
day of , 20 fit I mailed a true and correct copy of the foregoing,"  YlcAiro,  irnet  

A peed '  awl 'Iheft;NAak itorc. R.eclata or, Apvera  

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, 

addressed as follows: 

51%;r1psaQ. Pcitra %u;ree...  
C1e.r 	01. C-D14 r  
P.O. Co.& s../ I 	,  
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CC:F1LE 

DATED: this  is e  day of  r11:4.3 	, 2003. 

DAUIL t.oAer  
CIgev-Ca.  
9.00 s.11,:rd. SeeJt  
P.b-ecot.  
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Nevada Supreme Court Docket Sheet  

Docket: 41405 HERMANSK! (GREGORY) VS. STATE 	 Page 1 

GREGORY SCOTT HERMANSKI A/K/A ROBERT JAMES DAY, 	 Supreme Court No. 41405 
Appellant, Consolidated with: 

vs. 
THE STATE OF NEVADA, 
Respondent. 

Counsel 

Paul E. Wommer, Las Vegas, NV, as counsel for Appellant 

Attorney General Brian Sandoval/Carson City, Carson City, NV, as counsel for Respondent 

Clark County District Attorney David J. Roger, Las Vegas, NV l James Tufteland, Chief Deputy District Attorney, 
as counsel for Respondent 

Case Information 

Panel: 	SNPO4D 	 Panel Members: 	Rose/Maupin/Douglas 

Disqualifications: 

Case Status: Closed 	 Category: Criminal Appeal 	Type: Direct/Life 

Submitted: 	On Briefs 	 Date Submitted: 	06/24104 

Oral Argument: 

Sett. Notice Issued: 	 Sett, Judge: 	 Sett. Status: 
Related Supreme Court Cases: 	38028 

District Court Case Information 

Case Number: C167783 

Case Title: STATE VS. DAY 

Judicial District: Eighth 	Division: 	 County: Clark Co. 

Sitting Judge: Kathy A. Hardcastle 

Replaced By: 

Notice of Appeal Filed: 05/07/03 	Appeal 	 Judgment Appealed From Filed: 05/16/03 
05/08/03 	Appeal 
05/20/03 	Appeal 
05/22/03 	Appeal 

Docket Entries  

Date 	Docket Entries  

05/13103 	Filing Fee Waived: Criminal. 

05113103 	Filed Certified Copy of proper person Notice of Appeal. Appeal docketed in the 	 03-08113 
Supreme Court this day. 

05113103 	Filed Certified Copy of proper person Notice of Appeal.. 	 03-08159 

05/21/03 	Issued Notice to Transmit Required Document. 5/6/03 Amended Judgment of 
Conviction. Due Date: 10 days 

05/27/03 	Filed Certified Copy of proper person Notice of Appeal. 	 03-08877 

05/27/03 	Filed Certified Copy of Notice of Appeal. (Docketing statement mailed to counsel for 	03-08878 
appellant) 
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1 NOTC 
STEWART L. BELL 

2 Clark County District Attorney 
Nevada Bar #000477 

3  SCOTT S. MITCHELL 
Chief Deputy District Attorney 

4 Nevada Bar #000346 
200 South Third Street 

5 Las Vegas, Nevada 89155 -2211 
(702) 455-4711 

6 Attorney for Plaintiff 

FILED 
DEC 26 3 34 PI1 '02 
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CLERK " 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendant 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant; and 

TO: SHARON DICKINSON, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKI, aka Robert James Day, as an habitual criminal as said Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY WITH USE OF A 

DEADLY WEAPON (Felony NRS 200.380, 193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony — NRS 205.060, 193.165), the STATE 

PAWPDOCS1N011C0006\0 13697801.doc 
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NOTC 
STEWART L. BELL 
Clark County District Attorney 
Nevada Bar #000477 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 South Third Street 
Las Vegas, Nevada 89155-2211 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
Case No. 	C167783 

Dept. No. 	IV 
GREGORY SCOTT HERMANSKI, aka 
Robert James Day, 
#1679345 

Defendant. 

NOTICE OF INTENT TO SEEK PUNISHMENT AS 
A HABITUAL CRIMINAL 

TO: GREGORY SCOTT HERMANSKI, aka Robert James Day, Defendant; and 

TO: SHARON DICKINSON, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to MRS 

207.012, the STATE OF NEVADA will seek punishment of Defendant GREGORY SCOTT 

HERMANSKI, aka Robert James Day, as an habitual criminal as said Defendant has been 

found guilty of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 

200.380, 193.165) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

(Felony - NRS 205.060, 193.165): in the above-entitled action. 

That since the Defendant has been found guilty of ROBBERY WITH USE OF A 

DEADLY WEAPON and BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAPON, the STATE OF NEVADA will ask the court to sentence the Defendant as an 
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• • 
Habitual Criminal based upon the following felony convictions, to-wit: 

1. That in 1969, the Defendant was convicted in the State of Florida, for the crime of 

Attempt Larceny of Auto, in Case No. 69C-565. 

2. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

Larceny of Motor Vehicle, in Case No. 71-3390. 

3. That in 1971, the Defendant was convicted in the State of Florida, for the crime of 

Breaking and Entering, in Case No. 71-3828. 

4. That in 1972, the Defendant was convicted in the State of Florida, for the crime of 

Burglary, in Case No. 71-3110. 

5. That in 1977, the Defendant was convicted in the State of Florida, for the crime of 

Buying or Receiving Stolen Property, in Case No. 74-7116. 

6. That in 1978, the Defendant was convicted in the State of Florida, for Probation 

Violation, Driving Under the Influence, Federal District Court, in Case No. 766-192. 

7. That in 1981, the Defendant was convicted in the State of Florida, for the crimes of 

Possession of Cocaine and Carrying Concealed Firearm, in Case No. 79-2816CF. 

8. That in 1984, the Defendant was convicted in the State of Florida, for the crime of 

Bank Robbery, in Case No. 81-61 I9-CR-JAG. 

9. That in 1986, the Defendant was convicted in the State of Florida, for the crime of 

Aggravated Assault, in Case No. 85-784CF. 

10. That in 1987, the Defendant was convicted in the State of Florida, for the crimes 

of Counts I and II, Bank Robbery with Use of a Firearm in the Commission of a Robbery, 

and Counts III and IV, Bank Robbery With Use of a Firearm in the commission of a 

Robbery, U.S. District Court, Southern District of Florida, in Case No. 85-662-CR-KING. 
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Chief Deputy District Attorney 
Nevada Bar 4000346 

BY 

CERTIFICATE OF FACSIMILE TRANSMISSION 

• 
11. That in 1998, the Defendant was convicted in the State of Florida, for the crime 

of Armed Burglary and Armed Robbery, in Case No. 94-24164C. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada :.r#000477 

8 

9 

10 

11 	I hereby certify that service of the State's NOTICE OF INTENT TO SEEK 

12 PUNISHMENT AS A HABITUAL CRIMINAL is hereby acknowledged this dbf   day of 

13 December, 2002. 
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GRIEVANCE COORDINATOR SIGNATURE: /14  /, 	DATE: 	 TIME . 	  

GRIEVANCE RESPONSE: Corcki-  I y Ityrikie 	woi a co/v(164 -1-e, for  

--trejergAt 	m de I e€15 ±1  Wit( br 	 J -risoiss 1- re/ft/1e1  

'145k' 	Wa s 114y q 04o Llen_his cift,J)1)ev,  

NEVADA DEPARTMENT OF CORRECTIONS 
INFORMAL GRIEVANCE 
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UNIT - 	D - 6  
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MAY BE PURSUED IN THE EVENT THE INMATE DISAGREES. 

Original: 	To inmate when complete, or attached to formal grievance 
Canary: 	To Grievance Coordinator 
Pink: 	inmate's receipt when formal grievance filed 
Gold: 	 Inmate's initial receipt 
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Grievance Printout 
Case: GR-2004-26-4529 

J.  Inmate 	1Back#IEnirl 	Issue 	I 	Date Entered 	1 

	

DAY, ROBERT 	1691401 No 1 _Medical 	1 9/27/2004 238:25 PIN1-1 

1 Level r  Date Revd I Date Rtrnd 1 	Finding - 	I 	-As 

	

i 	

signed To 	1 

D-  nformal —, 9 27/2004 I 	r 	Denied 	a  Moore fi, Robert i 14 '-etdCle.--IL5011  _.. 
Inmate wants treatment for Hepatitis "C". Inmate claims that medical refuses to —1 
help him. 

needs toehdia mediOal ref] s 	Mumford requesti 
10-20-2004 gurrentl 	'mate is not a candidate for treyptf. W inmate 

is  

Griearlatregnoilder 	 Administrator 

Produced by NDOC Grievance Tracking System 

Thursday, October 21, 2004 e IN.L110:)-  

ent--  
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

GREGORY SCOTT HERMANSKI, 

1 Petitioner, 
Case No: C 167783 
Dept No: 9 

ORDER FOR PETITION FOR 
WRIT OF HABEAS CORPUS 

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on 

July 13, 2001 The Court has reviewed the petition and has determined that a response would assisi the 

Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good 

cause appearing therefore, 

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date oh .  this Order. 

answer or otherwise respond to the petition and file a return in accordance with the provisions ofN S 

34.360 to 34.830, inclusive. 

IT IS HEREBY FURTHER ORDERED that this matter shall he placed on this Court's 

Calendar on the  c:2 1.  day of  -S ee -te AN.10.2_r 	, 200 	, at the hour of 
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ELECTRONICALLY FILED 
09/20/2005 08:49:15 AM 

2 

3 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
H. LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 
200 South Third Street 
Las Vegas, Nevada 89155-2212 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C167783 

-vs- 	 DEPT NO: IX 

GREGORY SCOTT HERMANSKI 

a/k/a Robert James Day, 
#167783 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR WRIT OF HABEAS 

CORPUS (POST-CONVICTION) 

DATE OF HEARING: 9/21/05 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

H. LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

Authorities in Opposition to Defendant's Petition For Writ Of Habeas Corpus (Post-

Conviction). 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ / / 

/ / / 
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POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski I , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

criminal to a minimum of one hundred twenty (120) months and a maximum of three 

hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction based on the discovery that Defendant's true birth name was in fact Gregory Scott 

Hermariski. 

On December 26, 2002, the State filed a notice of intent to seek punishment of 

Defendant as a habitual criminal pursuant to NRS 207.012(2). On April 30, 2003, this Court 

heard argument, adjudicated Defendant a violent habitual criminal and sentenced him to two 

concurrent life sentences without the possibility of parole with no credit for time served. An 

Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1,2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

'During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 1R028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 

Ciaogram FileeNeevia.Com  \Document Converter\ternp153475.98634.DOC 
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affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

July 18, 2005. The State's opposition is as follows. 

ARGUMENT  

1. DEFENDANT'S COUNSEL PROVIDED EFFECTIVE ASSISTANCE 

THROUGHOUT THE PROCEEDINGS 

A. Standard of Review 

In order to assert a claim for ineffective assistance of counsel a defendant must prove 

that he was denied "reasonably effective assistance" of counsel by satisfying the two-prong 

test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 (1984). See 

also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test, the 

Defendant must show first that his counsel's representation fell below an objective standard 

of reasonableness, and second, that but for counsel's errors, there is a reasonable probability 

that the result of the proceedings would have been different. Strickland, 466 U.S. at 687-88, 

694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 

683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). "Effective counsel 

does not mean errorless counsel, but rather counsel whose assistance is qw]ithin the range of 

competence demanded of attorneys in criminal eases." Jackson v. Warden, Nevada State  

Prison 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting McMann v. Richardson, 397 

U.S. 759, 77], 90 S.Ct. 1441, 1449 (1970). 

In considering whether trial counsel has met this standard, the court should first 

determine whether counsel made a "sufficient inquiry into the information that is pertinent to 

his client's case." Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing 

Strickland 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable inquiry has been 

made by counsel, the court should consider whether counsel made "a reasonable strategy 

decision on how to proceed with his client's case." Doleman, 112 Nev. at 846, 921 P.2d at 

280, citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, counsel's strategy 

decision is a "tactical" decision and will be "virtually unehallengeable absent extraordinary 

CA123rogram Files \l's;eavia.Ccm \Document Converter\temp‘53475-98634.DOC 

11 

Page 684 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

circumstances." Doleman, 112 Nev. at 846, 921 P.2d at 280; Howard v. State, 106 Nev. 713, 

722, 800 P.2d 175, 180 (1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 2066. 

Based on the above law, the court begins with the presumption of effectiveness and 

then must determine whether or not the defendant has demonstrated by "strong and 

convincing proof' that counsel was ineffective. Homick v State, 112 Nev. 304, 310, 913 

P.2d 1280, 1285 (1996), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16 (1981); Davis 

v. State, 107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

not taken but to determine whether, under the particular facts and circumstances of the case, 

trial counsel failed to render reasonably effective assistance." Donovan v. State, 94 Nev. 

671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th 

Cir. 1977). 

This analysis does not mean that the court "should second guess reasoned choices 

between trial tactics nor does it mean that defense counsel, to protect himself against 

allegations of inadequacy, must make every conceivable motion no matter how remote the 

possibilities are of success." Donovan, 94 Nev. at 675, 584 P.2d at 711. In essence, the 

court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

particular case, viewed as of the time of counsel's conduct." Strickland 466 U.S. at 690, 104 

S.Ct. at 2066. 

"There are countless ways to provide effective assistance in any given case. Even the 

best criminal defense attorneys would not defend a particular client in the same way." 

Strickland, 466 U.S. at 689, 104 S.Ct. at 689. "Strategic choices made by counsel after 

thoroughly investigating the plausible options are almost unchallengeable." Dawson v.  

State, 108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 

S. Ct. at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 

Even if a defendant can demonstrate that his counsel's representation fell below an 

objective standard of reasonableness, he must still demonstrate prejudice and show a 

reasonable probability that, but for counsel's errors, the result of the trial would have been 

CAPlogram FilesWeevia.Com1Document Converteritern053475-98634.DOC 
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different. McNelton v. State,  115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing 

Strickland,  466 U.S. at 687. "A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." Id., citing Strickland,  466 U.S. at 687-89, 694. 

B. 	Standard of review for appellate counsel  

There is a strong presumption that appellate counsel's performance was reasonable 

and fell within "the wide range of reasonable professional assistance." See United States v.  

Aguirre,  912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland,  466 U.S. at 689, 104 S.Ct. at 

2065. The federal courts have held that a claim of ineffective assistance of appellate counsel 

must satisfy the two-prong test set forth by Strickland,  466 U.S. at 687-688, 694, 104 S.Ct. at 

2065, 2068; Williams v. Collins, 16 F.3d 626, 635 (5th Cir. 1994); Hollenback v. United 

States,  987 F.2d 1272, 1275 (7th Cit. 1993); Heath v. Jones,  941 F.2d 1126, 1130 (11th Cir. 

1991). In order to satisfy Strickland's  second prong, the defendant must show that the 

omitted issue would have had a reasonable probability of success on appeal. See Duhamel v.  

Collins 955 F.2d 962, 967 (5th Cir. 1992); Heath 941 F.2d at 1132. 

This Court has held that all appeals must be "pursued in a manner meeting high 

standards of diligence, professionalism and competence." Burke v. State,  110 Nev. 1366, 

1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes,  463 -U.S. 745, 751, 103 S.Ct. 3308, 

3312 (1983), the Supreme Court recognized that part of professional diligence and 

competence involves "winnowing out weaker arguments on appeal and focusing on one 

central issue if possible, or at most on a few key issues." Id. at 751 -752, 103 S.Ct. at 3313. 

In particular, a "brief that raises every colorable issue runs the risk of burying good 

arguments .. in a verbal mound made up of strong and weak contentions." Id. 753, 103 

S.Ct. at 3313. The Court also held that, "for judges to second-guess reasonable professional 

judgments and impose on appointed counsel a duty to raise every 'colorable' claim suggested 

by a client would disserve the very goal of vigorous and effective advocacy." Id. at 754, 103 

S.Ct. at 3314. 

It seems that Defendant's claims of ineffective assistance of trial counsel are based on 

the fact that he had represented himself to be Robert James Day and that he admitted to Mr. 

CAESogram Fi1es\Ncevift.Com1Document Cunverter1tca -0.53475-98634.DDC 
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Day's prior felonies based on his counsel advice (he alleges she knew Robert Day was an 

alias). However, it is the State's position that since Defendant lied about his identity and 

since he now admits that he lied (committed perjury) when he admitted to the prior felony 

convictions of his alias, Defendant is now estopped from complaining of the negative effects 

he suffered since he was the one who caused this error. See Rhyne v. State, 118 Nev. 1, 38  

P.3d 163 (2002).  

Furthermore, to the extent that Defendant is alleging that the Court and the State 

violated Defendant's due process rights when they "allowed" him to perjure himself by 

testifying under a false identity, the Nevada Supreme Court in its Order of Affirmance of 

Defendant's conviction (Supreme Court No. 41405) already rejected this argument when it 

stated: 
IIermanski was responsible for introducing perjured testimony 
into his trial by testifying under oath that he was Robert James 
Day. Furthermore, during direct examination Hermanski 
perpetuated the fraud by admitting to offenses of which Day was 
convicted. Hermanski also argues that had the jury known his 
true identity, the jury would have concluded "Hermanski was not 
the same violent-type person as Day." Hermanski's assertion is 
ludicrous. Hermanski had more violent felony convictions on his 
record than Robert James Day. [Footnote omitted.] Obviously, 
Hermanski considered it in his best interest to portray himself as 
Robert James Day, a person whose criminal record was less 
extensive than his own. We conclude that Hermanski will not 
now be heard to complain that the jury convicted him under a 
false identity that he assumed. 

Order of Affirmance, No. 41405, p. 2-3. Therefore, it is the State's position that the Law of 

the Case applies in this instance. Where an issue has already been decided on the merits by 

the Nevada Supreme Court, the Court's ruling is law of the case, and the issue will not be 

revisited. Pellegrini v. State, 117 Nev. 860, 884, 34 P.3d 519, 535 (2001); see McNelton v. 

State, 115 Nev. 396, 990 P.2d 1263, 1276 (1999); Hall v. State 91 Nev. 314, 315-16, 535 

P.2d 797, 798-99 (1975); see also Valerio v. State, 112 Nev. 383, 386, 915 .P.2d 874, 876 

(1996); Hogan v. Warden, 109 Nev. 952, 860 P.2d 710 (1993). Contrary to Defendant's 

argument, the State, as argued in its Answering Brief to the Nevada Supreme Court, was 

only made aware of Defendant's true identity after he was remanded by the District Court 

for resentencing under his true name. Defendant's claims are wholly without merit. 
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III. DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS TO 
JUSTIFY AN ORDER TO PRODUCE THE PRISONER 

A defendant must be present at those hearings in which the Court deems it necessary 

to expand the record. See Gebers v. State,  118 Nev. 500, 50 P.3d 1092 (2002). In the instant 

matter, Defendant has not shown, nor is there is any need, for the court to receive evidence 

or take testimony from any party before ruling on Defendant's motion. There is no need to 

consider facts outside of the record, therefore, Defendant need not be present and his motion 

to produce should be denied. 

IV. DEFENDANT'S REQUEST FOR AN EVIDENTIARY HEARING 
IS PREMATURE 

A defendant is entitled to an evidentiary hearing if his Petition is supported by 

specific factual allegations, which, if true, would entitle him to relief unless the factual 

allegations are repelled by the record. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603, 

605 (1994). "The judge or justice, upon review of the return, answer and all supporting 

documents which are filed, shall determine whether an evidentiary hearing is required." NRS 

34.770(1). However, "[a] defendant seeking post-conviction relief is not entitled to an 

evidentiary hearing on factual allegations belied or repelled by the record." Hargrove v.  

State 100 Nev. 498, 503, 686 P.2d 222, 225 (1984); (citing Grondin v. State, 97 Nev. 454, 

634 P.2d 456 (1981)). 

Furthermore, NRS 34.770 reads in pertinent part: 

1. The judge or justice, upon review of the return, answer and all 
supporting documents which are filed, shall determine whether 
an evidentiary hearing is required. A petitioner must not be 
discharged or committed to the custody of a person other than the 
respondent unless an evidentiary hearing is held. 

Accordingly, the court is to determine whether a hearing is required when it considers 

Defendant's Petition and the State's Opposition on September 21, 2005. Defendant's instant 

request for an evidentiary hearing is, therefore, premature and must be denied. 

/ / / 

/ 1/ 
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CONCLUSION  

Based on the arguments as set forth above, Defendant's Petition for Writ of Habeas 

Corpus (Post-Conviction) should be DENIED. 

DATED this  20th   day of September, 2005. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY Is/ Scott S. Mitchell for 
II. LEON—SIMON 
Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 20 th  day of 

September, 2005, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY S. HERMANSK1, AKA 

ROBERT JAMES DAY #69140 

HIGH DESERT STATE PRISON 

P.O. BOX 650 

INDIAN SPRINGS, NEVADA 89018 

BY J. Robertson 

Secretary for the District Attorney's Office 

SA/jr 
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Gregory Scott Hermanski 
a/k/a Robert Day #69140 
PO Box 650 [HDSP] 
Indian Springs, NV 89018 

Petitioner in proper person 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
Case No. C167783 

Plaintiff, 	 ) 
) 	Dept No. 	IX 

vs. 	 ) 
) 
) 
) 

GREGORY SCOTT HERMANSKI, 	) 
) 

a/k/a Robert James Day, 	) 
) 

Defendant. 	 ) 
) 

MOTION FOR PRISONER TRANSPORTATION ORDER  

DATE OF HEARING: 	1 0 - 4a4 

TIME OF HEARING: 

"ORAL ARGUMENT REQUESTED" 

19 	COMES NOW, DEFENDANT, Gregory -Scott Hermanski proceeding 

20 	in proper person in the above entitled action and moves this 

21 	Court for a Prisoner Transportation Order for hearing on 

22 	Petitioner's pro per Petition for writ of Habeas Corpus on the 

23 	24th day of October, 2005 before this Court. 

24 , 	This motion is made and based upon all papers, pleadings on 

file with the Clerk of this Court, the attached points and 

authorities and affidavit of Defendant in support of. 

/// 

/// 

0 	25 21 ;A  

26 
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POINTS AND AUTHORITIES  

2 	_ Defendant seeks an Order directing the Warden of High Desert 

	

8 	State Prison to transport Defendant before this Court on the 

	

4 	24th day Of October, 2005 for hearing on Defendant's proper 

	

5 	person Petition for Writ of Habeas Corpus at 9:00 AM. 

	

6 	NRS 209.274(1) states;". ..when an offender is required or 

	

7 	requested to appear before a court in this state, N.D.O.C. 

	

8 	shall transport the offender to and from court on the day 

	

9 	scheduled for his appearance." 

	

10 	Defendant contends that this Court will hear and recieve 

	

11 	evidence at said hearing. In lieu of Defendant's presence 

	

12 	a manifest of injust would create preventing Defendant from 

	

13 	refuting or otherwise disputing any evidence or expansion of 

	

14 	said record. Gerber v. State,  50 P.3d 1092 (2002) 

	

15 	NRS 50.215 permits the prisoner to be present upon a NOTICE, 

	

16 	duly served upon the warden of the institution where he is 

	

17 	confined. Defendant asserts his presence is necessary to 

	

18 	direct, answer and compose the record for appeal if necessary. 

	

19 	NRS 50.215 also imposes an affirmative duty upon the defendant 

	

20 	to present an Affidavit demonstrating his need to be present 

	

21 	at said hearing. That Affidavit is attached hereto. 

	

22 	 CONCLUSION  

	

23 	To prevent a manifest of injustice and to secure Defendant's 

	

24 	rights. This Court is urged to grant the instant motion and 

	

25 	issue an Order to the Warden of High Desert State Prison to 

	

26 	transport Defendant before this Court on the 24th day of 

	

271 	October, 2005 at 9:00 AM. for hearing on Defendant's 

28 

2 
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Greg.,/ Aie - t Hermanski 
a/k/a R...7"--rt James Day #69140 
PO Box 650 [HDSP] 
Indian Springs, NV 89018 

proper person Petition for Writ of Habeas Corpus. 

Respectfully submitted, 

Dated this 3 day of October, 2005. 

Greg 
a/k/a" R 

t Eermanski 
brt James Day #69140 

CERTIFICATE OF MAILING 

..... I hereby certify that on this 3rd day of October, 2005, that 

I served the foregoing Motion for Prisoner Transportation 

Order, by placing said in the US Mail postage fully pre-paid 

addressed as follows: 

DAVID ROGERS 
D.A. CLARK COUNTY 
200 SOUTH THIRD STREET 
LAS VEGAS, NV 89155 

3 
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AFFIDAVIT OF GREGORY SCOTT HERMANSKI  

STATE OF NEVADA ) 
)ss 

, COUNTY OF CLARK 	) 

I, Gregory Scott Hermanski (a/k/a Robert James Day), under 

penalty of perjury, swear and state that 

1) I am the Defendant in the previous entitled action; 

2) In said action I am proceeding in proper person; 

3) On the 24th day of October, 2005 I have hearing before 

this Court on said petition; 

4) Absent my presence at said hearing I would suffer a 

manifest of injustice as evidence would be heard and recieved 

preventing me from refuting or otherwise disputing that 

evidence; 

5) H.D.S.P. has regular daily transportation to and from 

this Court. 

AFFIANT SAYS NAUGHT: 

ermanski 
t James Day #69140 

VERIFICATION  

— I verify under penalty of perjury, pursuant to NRS 208.165 

that I am a prisoner confined within N.D.D.C.; that I am the 

person named in the foregoing Affidavit; that I have read same 

and know the contents thereof; that statements made therein are 

true and correct. 

EXECUTED THIS 3rd DAY OF OCTOBER, 2005 AT HDSP. 

d5
'-

5  4144  4404  
GreV Secl:tt HeXanski 
a/k/a obert James Day #69140 
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Gregory Scott Hermanski 
a/k/a Robert James Day #69140 
PO Box 650 [HDSP] 
Indian Springs, NV 89018 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 
) 	Case No. C167783 

Plaintiff, 	 ) 
_ 	 _y_ 	Dept No. 	IX 

vs 	 ) 
) 

) 

) 

GREGORY SCOTT HERMAVSKI, 	) 
) 

a/k/a Robert James Day, 	) 
) 

Defendant. 	 ) 
	 ) 

NOTICE OF MOTION 

YOU WILL PLEASE TAKE NOTICE, that Gregory Scott Hermanski 

(a/k/a Robert James day), will come for hearing before the 

above-entitled court on the 

,2005 at the hour of 

,M. in Department 

Dated this 3rd day of october, 2005. 

THE STATE OF NEVADA, 

to-a4-05 

0 	25 
0 C:3 '553 
C C.2 

c23' 
-4,  ovi 

r. 	to 
In Lit 
3 
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oPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

GREGORY SCOTT HERMANSKI, aka 

Robert James Day, 
#167783 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR PRISONER 

TRANSPORTATION 

DATE OF HEARING: 10/24/05 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

SCOTT S. MITCHELL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion For Prisoner Transportation. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, 

hearing, if deemed necessary by this Honorable Court. 

/ / / 

/ / / 

/ / / 

P:\WPDOCKOPPIFOPM  

and oral argument at the time of 
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• 
POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski I , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

criminal to a minimum of one hundred twenty (120) months and a maximum of three 

hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering this 

the district court vacated Defendant's sentence and conducted another sentencing hearing. 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 

2 	 PAWPD005NOPPTOPP1006100697804.doc 
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• 
In response the State also filed a notice of intent to seek punishment of defendant as a 

habitual criminal pursuant to NRS.012(2) on December 26, 2002, On April 30, 2003, this 

Court heard argument, adjudicated defendant a violent habitual criminal and sentenced him 

to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No, 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed his 

instant motion on October 5, 2005. The State's response is as follows. 

ARGUMENT  

DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS TO JUSTIFY 

AN ORDER TO PRODUCE THE PRISONER. 

A defendant must be present at those hearings in which the Court deems it necessary 

to expand the record. See Gebers v. State,  118 Nev. 500,50 P.3d 1092 (2002). In the instant 

matter, defendant has not shown, nor is there is any need, for the court to receive evidence or 

take testimony from any party before ruling on defendant's petition. There is no need to 

consider facts outside of the record, therefore, defendant need not be present and his motion 

to produce should be denied. 

// 

// 

// 

// 

// 

// 

/-

1/ 
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J Atetr/- 

• H L 
Chief Deputy District Attorney 
Nevada Bar #000346 

CONCLUSION  

Based on the foregoing arguments, the State respectfully requests that Defendant's 

Motion for Prisoner Transportation be denied. 

DATED this-(514   day of October, 2005. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this c"/ 	day of 

October, 2005, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, aka 
Robert Day #69140 
HIGH DESERT STATE PRISON 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 

BY A...0 	 
tary or t e District A ttorney's 

AS/HLS/jr 
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CASE NO: C167783 

DEPT NO: IX 

°PPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-VS- 

GREGORY SCOTT 1-1ERMANSKI, aka 

Robert James Day, 
#167783 

Defendant. 

STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR PRISONER 

TRANSPORTATION 

DATE OF HEARING: 10124/05 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

SCOTT S. MITCHELL, Chief Deputy District Attorney, and hereby submits the attached 

Points and Authorities in Opposition to Defendant's Motion For Prisoner Transportation. 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ / / 

1/I 

/ 1 / 
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• 	• 
POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski l , 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

criminal to a minimum of one hundred twenty (120) months and a maximum of three 

hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering this 

the district court vacated Defendant's sentence and conducted another sentencing hearing. 

I  During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott HermansId. 
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• 
In response the State also filed a notice of intent to seek punishment of defendant as a 

habitual criminal pursuant to NRS.012(2) on December 26, 2002. On April 30, 2003, this 

Court heard argument, adjudicated defendant a violent habitual criminal and sentenced him 

to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16,2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1, 2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed his 

instant motion on October 5, 2005. The State's response is as follows. 

ARGUMENT  

DEFENDANT HAS NOT ESTABLISHED SUFFICIENT GROUNDS TO JUSTIFY 

AN ORDER TO PRODUCE THE PRISONER. 

A defendant must be present at those hearings in which the Court deems it necessary 

to expand the record. See Gebers v. State,  118 Nev. 500, 50 P.3d 1092 (2002). In the instant 

matter, defendant has not shown, nor is there is any need, for the court to receive evidence or 

take testimony from any party before ruling on defendant's petition. There is no need to 

consider facts outside of the record, therefore, defendant need not be present and his motion 

to produce should be denied. 

// 

// 

// 

// 

// 

fl 

ii 

NM 
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CONCLUSION  

Based on the foregoing arguments, the State respectfully requests that Defendant's 

Motion for Prisoner Transportation be denied. 

DATED this 24th  day of October, 2005. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Scott S. Mitchell 
SCOTT S. MITCHELL 
Chief Deputy District Attorney 
Nevada Bar #000346 

CERTIFICATE OF MAILING  

hereby certify that service of the above and foregoing was made this 24th day of 

October, 2005, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

GREGORY SCOTT HERMANSKI, aka 
Robert Day #69140 
HIGH DESERT STATE PRISON 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 

BY J. Robertson 
Secretary for t e istrict Attorney's Office 

AS/IILS/jr 
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OPPS 
DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 
H. LEON SIMON 
0411Deputy District Attorney 
Nevada Bar #000346 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 	 CASE NO: C167783 

-VS- 	 DEPT NO: IX 

GREGORY SCOTT HERMANSKI 

anda Robert James Day, 
#167783 

Defendant. 

STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANT'S PETITION FOR WRIT OF 

HABEAS CORPUS (POST-CONVECTION) 

DATE OF HEARING: 12/21/05 
TIME OF HEARING: 9:00 A.M. 

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through 

FL LEON SIMON, Deputy District Attorney, and hereby submits the attached Points and 

Authorities in Opposition to Defendant's Petition For Writ Of Habeas Corpus (Post-

Conviction). 

This opposition is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of 

hearing, if deemed necessary by this Honorable Court. 

/ 
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• 
POINTS AND AUTHORITIES  

STATEMENT OF THE CASE  

On December 7, 2000, an Information was filed charging Gregory Scott Hermanski 

hereinafter "Defendant," with one count of Robbery with Use of a Deadly Weapon (Felony — 

NRS 200.380, 193.165) and one count of Burglary while in Possession of a Deadly Weapon 

(NRS — Felony 205.060). On February 21, 2001, the State filed an Order to Amend 

Information to include the additional count charging Defendant as a Habitual Criminal (NRS 

207.010). On March 13, 2001, Defendant's trial before a jury commenced. On March 15, 

2001, the jury returned a verdict of guilty as to both counts. Defendant was sentenced on 

May 9, 2001, to the following: as to both counts Defendant was sentenced as a habitual 

criminal to a minimum of one hundred twenty (120) months and a maximum of three 

hundred (300) months incarceration with 382 days credit for time served. A Judgment of 

Conviction was filed on May 18, 2001. 

Defendant filed a timely direct appeal to the Nevada Supreme Court, case No. 38028. 

On November 15, 2001, the Supreme Court affirmed Defendant's conviction. However, the 

Supreme Court remanded Defendant's case for corrections to the sentence and judgment of 

conviction (1) to correct the Judgment of Conviction so that it reflects that Defendant was 

convicted pursuant to jury verdict and not a plea of guilty, (2) for the district court to 

specifically indicate that Defendant's adjudication as a habitual criminal was pursuant to 

NRS 176.015(1)(c), and (3) for the district court to specify a sentence for each of 

Defendant's two convictions as the Judgment of Conviction only sets forth one definite term 

for one offense. 

Subsequent to the Nevada Supreme Court's Remand Order of November 15, 2001, it 

was discovered that Defendant's birth name was Gregory Hermanski. Upon discovering this 

the district court vacated Defendant's sentence and conducted another sentencing hearing. 

During the pendency of this case Defendant had gone by the alias "Robert James Day." After Defendant's first appeal 
to the Nevada Supreme Court, case No. 38028, Defendant's name was amended to reflect his birth name of Gregory 
Scott Hermanski. 
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• 
In response the State also filed a notice of intent to seek punishment of Defendant as a 

habitual criminal pursuant to NRS 207.012 on December 26, 2002. On April 30, 2003, this 

Court heard argument, adjudicated Defendant a violent habitual criminal and sentenced him 

to two concurrent life sentences without the possibility of parole with no credit for time 

served. An Amended Judgment of Conviction was filed on May 16, 2003. 

Defendant filed a timely appeal from the Amended Judgment of Conviction, case No. 

41405. On July 1,2004, the Supreme Court filed its Order of Affirmance in case No. 41405, 

affirming Defendant's conviction. Remittitur was issued on July 27, 2004. 

Defendant filed the instant Petition for Writ of Habeas Corpus (Post-Conviction) on 

July 18, 2005. The State's Opposition was filed on September 20, 2005. Defendant filed a 

Motion for Prisoner Transport on October 5, 2005. The State's response was filed on 

October 24, 2005. On October 24, 2005, the Court heard argument and denied Defendant's 

Motion for Prisoner Transport. The Court also ordered a supplemental response from the 

State regarding Defendant's Ground 3 of his Petition which alleges ineffective assistance of 

counsel at his resentencing under his true name. The State's supplemental response 

regarding Defendant's Ground 3 is as follows. 

ARGUMENT  

I. DEFENDANT'S COUNSEL PROVIDED EFFECTIVE ASSISTANCE 

THROUGHOUT THE PROCEEDINGS 

A. 	Standard of Review  

In order to assert a claim for ineffective assistance of counsel a defendant must prove 

that he was denied "reasonably effective assistance" of counsel by satisfying the two-prong 

test of Strickland v. Washington,  466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 (1984). See 

also State v. Love,  109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test, the 

Defendant must show first that his counsel's representation fell below an objective standard 

of reasonableness, and second, that but for counsel's errors, there is a reasonable probability 

that the result of the proceedings would have been different. Strickland,  466 U.S. at 687-88, 

694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 
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683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). "Effective counsel 

does not mean errorless counsel, but rather counsel whose assistance is Iwiithin the range of 

competence demanded of attorneys in criminal cases.' Jackson v. Warden, Nevada State  

Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting McMann v. Richardson, 397 

-U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970). 

In considering whether trial counsel has met this standard, the court should first 

determine whether counsel made a "sufficient inquiry into the information that is pertinent to 

his client's case." Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing 

Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable inquiry has been 

made by counsel, the court should consider whether counsel made "a reasonable strategy 

decision on how to proceed with his client's case." Doleman 112 Nev. at 846, 921 P.2d at 

280, citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, counsel's strategy 

decision is a "tactical" decision and will be "virtually unchallengeable absent extraordinary 

circumstances." Doleman, 112 Nev. at 846, 921 P.2d at 280; Howard v. State, 106 Nev. 713, 

722, 800 P.2d 175, 180 (1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 2066. 

Based on the above law, the court begins with the presumption of effectiveness and 

then must determine whether or not the defendant has demonstrated by "strong and 

convincing proof" that counsel was ineffective. Homick v State, 112 Nev. 304, 310, 913 

P.2d 1280, 1285 (1996), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16 (1981); Davis 

v. State, 107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering 

allegations of ineffective assistance of counsel is "not to pass upon the merits of the action 

not taken but to determine whether, under the particular facts and circumstances of the case, 

trial counsel failed to render reasonably effective assistance." Donovan v. State, 94 Nev. 

671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th 

Cir. 1977). 

This analysis does not mean that the court "should second guess reasoned choices 

between trial tactics nor does it mean that defense counsel, to protect himself against 

allegations of inadequacy, must make every conceivable motion no matter how remote the 
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possibilities are of success." Donovan, 94 Nev. at 675, 584 P.2d at 711. In essence, the 

court must "judge the reasonableness of counsel's challenged conduct on the facts of the 

particular case, viewed as of the time of counsel's conduct." Strickland 466 U.S. at 690, 104 

S.Ct. at 2066. 

"There are countless ways to provide effective assistance in any given case. Even the 

best criminal defense attorneys would not defend a particular client in the same way." 

Strickland, 466 U.S. at 689, 104 S.Ct. at 689. "Strategic choices made by counsel after 

thoroughly investigating the plausible options are almost unehallengeable." Dawson v. State, 

108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 S. Ct. 

at 2066; see also Ford v. State,  105 Nev. 850, 853, 784 P.2d 951, 953 (1989). 

Even if a defendant can demonstrate that his counsel's representation fell below an 

objective standard of reasonableness, he must still demonstrate prejudice and show a 

reasonable probability that, but for counsel's errors, the result of the trial would have been 

different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing 

Strickland, 466 U.S. at 687. "A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." Id., citing Strickland, 466 U.S. at 687-89, 694. 

B. 	Assertion that Defendant's counsel failed to make mitigation argument at 

Defendant's sentencing 

In his Ground Three Defendant specifically complains that his counsel was 

ineffective for failing to make any argument in mitigation to counter the State's request that 

Defendant be sentenced to the maximum amount of jail time permissible under NRS 

207.012(1) which was life without the possibility of parole: "Mr. Wormier failed to argue 

for the lesser of the 3 possible sentences." Defendant's Petition, p. 9C. On April 30, 2003, 

the date of Defendant's sentencing, Defendant states that his counsel "offered nothing except 

to state: Mhe statute does not enable the defense to challenge the validity of the 

convictions." [Emphasis added.] Defendant's Petition, p. 9B, quoting Reporter's 

Transcript 4-30-03, p. 6. It is the State's position, however, that Defendant's argument is 

belied by the record and without merit. 
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The Nevada Supreme Court has held that use of a criminal defendant's prior 

conviction to enhance his sentence is permissible as long as the State satisfies its initial 

burden of production by presenting prima facie evidence that the prior conviction existed. 

Dressler v. State, 107 Nev. 686, 697-98, 819 P.2d 1288, 1295-96 (1991). A certified copy of 

the conviction constitutes prima facie evidence of the existence of the prior conviction and a 

Judgment of Conviction is presumed to be constitutionally sound on its face. Id. at 693, 697. 

The Supreme Court has also held that a criminal defendant can challenge or rebut the 

'presumption of regularity' of a prior judgment of conviction by establishing by a 

preponderance of the evidence that the prior conviction is 'constitutionally infirm.' Id. at 

698. In the present case, read by itself Defendant's counsel's statement gives the 

impression that he believed he could not challenge the 'validity' of Defendant's prior 

convictions, and Defendant's argument implies that but for this one statement his counsel 

stood mute during his sentencing. However, the record is clear that his counsel did in fact 

argue on Defendant's behalf regarding the question of his habitual offender status. 

During Defendant's sentencing the Court permitted each side to argue their positions 

regarding Defendant's status as a habitual offender. At that time Defendant's counsel argued 

the following on his behalf: 

Your Honor, in regard to the [pre-sentence] report itself. . . on 
page 4, there is an error in one of the priors. That top charge 
relating to the date July 31, 1996, indicates that the crime 
occurred on that date. Well, if you look in conjunction with Page 
3, the last entry where he was at the federal penitentiary at 
Atlanta, Georgia, the last line indicates that he wasn't released. 
His mandatory release date was September 30, 1996, but the 
crime in Dade County occurred on July 31, 1996. It couldn't 
have been him. 

Reporter's Transcript (RT) 4-30-03, p. 4. Notwithstanding counsel's argument on 

Defendant's behalf the Court reasoned that Defendant's prior convictions as presented to the 

court in the form of certified copies of his convictions were in essence constitutionally sound 

and adjudicated Defendant accordingly: "[a]ll right. Pursuant to statute then with the 

requisite certified copies of the prior convictions, one [sic] count I, you are hereby 

adjudicated a habitual offender. On Count II, you are hereby adjudicated a habitual 
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offender. .. " [Emphasis added.] RT 4-30-03, P.  7. Since there is no indication from the 

record that the Court believed, notwithstanding Defendant's counsel's statement, that the 

certified copies of Defendant's prior convictions were constitutionally infirm on their face, 

the implication is that they were in fact constitutionally sound. There was not much more 

that Defendant's counsel could say on his behalf. 

Further, Defendant subsequently denied on the record that any of the convictions 

listed in the pre-sentence report were his, however, such a denial does not constitute proof by 

a preponderance of the evidence that any of the certified judgments of conviction were 

constitutionally infirm, particularly since all the felony convictions in question were 

attributed to Defendant based on his fingerprints and other identifying factors via local and 

federal (FBI) records. Means v. State, 103 P.3d 25 (2004). 

Finally, Defendant has not shown that but for his counsel's alleged failure to advise 

the court of Defendant's medical status or his alleged psychological problems that there is a 

reasonable probability that the court would have sentenced him to less time. With regard to 

Defendant's mental problems as mentioned in the pre-sentence report, the Court also had the 

same pre-sentence report at its disposal at the time of sentencing so it is of no consequence 

that Defendant's counsel did not offer it as mitigation because the Court was already aware 

of it. See Pre-Sentence Report, 2-20-03, P.  6. Further, the Court was well aware of the three 

sentencing options at its disposal notwithstanding the State's request for the maximum 

penalty of life without the possibility of parole. Defendant's reliance on his alleged mental 

illness and physical problems do not take away from the fact that he was convicted by a jury 

after trial. Nor do these points lessen the impact of the certified judgments of conviction 

regarding Defendant's prior convictions as presented by the State to warrant adjudicating 

Defendant as a habitual criminal pursuant to NRS 207.012. Given the quantity of 

Defendant's previous felony convictions as presented to the Court by the State in the form of 

certified judgments of conviction coupled with the gravity of Defendant's most recent 

conviction the sentence of life without the possibility of parole was most certainly warranted 

and justified. Defendant has failed to show that his counsel's representation fell below an 
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• 
objective standard of reasonableness or that had he advised the court of Defendant's health 

status or alleged prior mental problems that it would have sentenced him to less time as 

permitted by NRS 207.012. 

CONCLUSION  

Based on the arguments as set forth above and in the State's Opposition to 

Defendant's Petition filed on September 20, 2005, Defendant's Petition for Writ of Habeas 

Corpus (Post-Conviction) should be DENIED. 

DATED this 7 th  day of December, 2005. 

Respectfully submitted, 

DAVID ROGER 
Clark County District Attorney 
Nevada Bar #002781 

BY /s/ Scott S. Mitchell for 
H. LEON SIMON 
Deputy District Attorney 
Nevada Bar #000411 

CERTIFICATE OF MAILING 

I hereby certify that service of the above and foregoing was made this 8 th  day of 

December, 2005, by depositing a copy in the U.S. Mail, postage pre -paid, addressed to: 

GREGORY SCOTT HERMANSKI, aka 
ROBERT JAMES DAY #69140 
HIGH DESERT STATE PRISON 
P.O. BOX 650 
INDIAN SPRINGS, NEVADA 89018 

BY  J. Robertson 

Secretary for the District Attorney's Office 
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CAPr8gnirn Files\Neevia.Com1Docurnent Converteistemp167820-114119.DOC 

Page 710 



Electronically Filed 
August 12, 2011 2:47 p.m. 
Tracie K. Lindeman  

Docket 58688 Document 2011-24627  





00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER:  

1 	02/21/2001 	AMENDED INFORMATION 	 101 - 103 

3 	05116/2003 	AMENDED JUDGMENT OF CONVICTION 	 577 - 578 

1 	06/08/2001 	CASE APPEAL STATEMENT 	 184- 186 

3 	05/07/2003 	CASE APPEAL STATEMENT 	 565 - 566 

3 	05/08/2003 	CASE APPEAL STATEMENT 	 570 - 571 

3 	05/20/2003 	CASE APPEAL STATEMENT 	 579 - 580 

3 	05/30/2003 	CASE APPEAL STATEMENT 	 588 - 590 

4 	03/28/2006 	CASE APPEAL STATEMENT 	 747 - 748 

4 	08/28/2006 	CASE APPEAL STATEMENT 	 785 - 786 

4 	03/27/2010 	CASE APPEAL STATEMENT 	 836 - 837 

4 	06/28/2011 	CASE APPEAL STATEMENT 	 925 - 926 

5 	07/26/2011 	CASE APPEAL STATEMENT 	 975 - 976 

5 	08/12/2011 	CERTIFICATION OF COPY AND TRANSMITTAL OF 
RECORD 

1 	06/08/2000 	CRIMINAL BINDOVER 	 1 - 13 

1 	12/06/2000 	CRIMINAL BINDOVER 	 33 -71 

3 	08/27/2002 	DECLARATION OF DEFENDANT 	 476 - 479 

4 	05/24/2011 	DEFENDANTS MOTION FOR LEAVE TO FILE 	 875 - 883 
"DEFENDANT'S RESPONSE TO STATE'S OPPOSITION TO 
DEFENDANT'S PRO PER MOTION TO CORRECT AN 

i 	 ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE" 

4 	05/24/2011 	DEFENDANTS MOTION FOR LEAVE TO FILE 	 884 - 889 
SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

4 	08/11/2006 	DEFENDANT'S MOTION TO STAY PROCEEDINGS AND 	763 - 778 
MOTION FOR APPOINTMENT OF COUNSEL 

5 	08/09/2011 	DEFENDANT'S REPLY TO STATE'S OPPOSITION 	 977 - 981 

1 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

4 	05/24/2011 	DEFENDANT'S RESPONSE TO "STATE'S OPPOSITION TO 	890 - 893 
DEFENDANTS PRO PER MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE, MOTION 
FOR MODIFICATION OF SENTENCE" 

3 	05/08/2003 	DESIGNATION OF RECORD ON APPEAL 	 572 - 573 

3 	05/20/2003 	DESIGNATION OF RECORD ON APPEAL 	 581 - 583 

5 	08/12/2011 	DISTRICT COURT MINUTES 

5 	08/12/2011 	DOCUMENTARY EXHIBITS (UNFILED) 	 988 - 1058 

1 	10/04/2000 	FINDINGS (OF COMPETENCY) 	 26 - 27 

4 	03/03/2006 	FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 713 - 723 

1 	06/09/2000 	INFORMATION 	 14 - 16 

1 	12/07/2000 	INFORMATION 	 72 - 74 

1 	02/21/2001 	INFORMATION CORRECTED IN OPEN COURT 	 104 - 106 

1 	02/21/2001 	INFORMATION CORRECTED IN OPEN COURT 	 107 - 109 

1 	03/15/2001 	INSTRUCTIONS TO THE JURY (INSTRUCTION NO. 1) 	139 - 165 

1 	05/18/2001 	JUDGMENT OF CONVICTION (PLEA OF GUILTY) 	 180 - 181 

1 	05/18/2001 	JUDGMENT OF CONVICTION CORRECTED IN OPEN COURT 182 - 183 

1 	03/14/2001 	JURY LIST 	 138- 138 

1 	11/15/2000 	JUSTICE COURT REMITTITUR 	 30 - 30 

1 	02/21/2001 	MOTION AND NOTICE OF MOTION TO AMEND 	 110 - 114 
INFORMATION 

1 	03/20/2001 	MOTION AND NOTICE OF MOTION TO AMEND 	 170 - 174 
INFORMATION 

2 	07/19/2002 	MOTION FOR A NEW TRIAL 	 458 - 465 

3 	08/30/2002 	MOTION FOR A NEW TRIAL 	 486 - 502 

3 	10/01/2002 	MOTION FORA NEW TRIAL 	 505 - 515 

3 	10/05/2005 	MOTION FOR PRISONER TRANSPORTATION ORDER 	690 - 693 

4 	03/25/2010 	MOTION FOR RECONSIDERATION 	 820 - 832 

4 	06/21/2011 	MOTION FOR RECONSIDERATION 	 910 - 921 

2 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER :  

3 	12/03/2002 	MOTION TO DISMISS COUNSEL AND APPOINTMENT OF 	527 - 543 
SUBSTITUTE COUNSEL 

3 	08/28/2002 	MOTION TO DISMISS COUNT PURSUANT TO HABITUAL 	480 - 485 
CRIMINAL STATUTE, NRS 207.010 

1 	03/09/2001 	MOTION TO DISMISS FOR FAILURE TO PRESERVE 	131 - 137 
EVIDENCE 

1 	02/22/2001 	MOTION TO DISMISS INFORMATION 	 117 - 125 

2 	07/19/2002 	MOTION TO VACATE SENTENCE AS AN HABITUAL 	466 - 474 
CRIMINAL 

3 	01/14/2005 	MOTION TO WITHDRAW COUNSEL 	 607 - 610 

3 	08/02/2004 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	599 - 604 
JUDGMENT - AFFIRMED 

4 	10/11/2010 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	840 - 844 
JUDGMENT - AFFIRMED 

4 	08/10/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	753 - 762 
JUDGMENT - AFFIRMED/REMANDED 

4 	11/02/2006 	NEVADA SUPREME COURT CLERK'S CERTIFICATE 	790 - 795 
JUDGMENT - DISMISSED 

2 	04/18/2002 	NEVADA SUPREME COURT CLERKS CERTIFICATE 	451 - 457 
JUDGMENT - AFFIRMED IN PART/REMANDED/REHEARING 
DENIED 

1 	06/08/2001 	NOTICE OF APPEAL 	 187 - 189 

3 	05/07/2003 	NOTICE OF APPEAL 	 567 - 569 

3 	05/08/2003 	NOTICE OF APPEAL 	 574 - 576 

3 	05/20/2003 	NOTICE OF APPEAL 	 584 - 584 

3 	05/22/2003 	NOTICE OF APPEAL 	 585 - 587 

4 	03/27/2006 	NOTICE OF APPEAL 	 745 - 746 

4 	08/28/2006 	NOTICE OF APPEAL 	 787 - 787 

4 	03/25/2010 	NOTICE OF APPEAL 	 833 - 835 

4 	06/24/2011 	NOTICE OF APPEAL (CRIMINAL) 	 922 - 924 

5 	07/25/2011 	NOTICE OF APPEAL (CRIMINAL) 	 972 - 974 

3 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER:  

4 	03/06/2006 	NOTICE OF ENTRY OF DECISION AND ORDER 	 724 - 735 

4 	07/07/2011 	NOTICE OF ENTRY OF ORDER 	 939 - 942 

5 	07/12/2011 	NOTICE OF ENTRY OF ORDER 	 945 - 948 

5 	08/12/2011 	NOTICE OF ENTRY OF ORDER 	 984- 987 

3 	12/26/2002 	NOTICE OF INTENT TO SEEK PUNISHMENT AS A 	 553 - 556 
HABITUAL CRIMINAL 

3 	10/05/2005 	NOTICE OF MOTION 	 694 - 694 

4 	02/09/2010 	NOTICE OF MOTION AND MOTION TO CORRECT AN 	796 - 810 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

4 	04/25/2011 	NOTICE OF MOTION AND MOTION TO CORRECT AN 	845 - 861 
ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, MOTION 
FOR MODIFICATION OF SENTENCE 

5 	07/21/2011 	NOTICE OF MOTION/ MOTION FOR RECONSIDERATION 	949 - 961 

4 	06/16/2011 	NOTICE OF MOTION/MOTION FOR EXTENSION OF TIME 	904 - 909 

5 	07/21/2011 	NOTICE OF MOTION/MOTION FOR LEAVE TO FILE 	962 - 965 
MOTION FOR RECONSIDERATION 

1 	01/23/2001 	NOTICE OF WITNESSES [NRS 174.234(1)(B)] 	 98- 100 

1 	02/27/2001 	NOTICE OF WITNESSES [NRS 174.234(1)(B)] 	 128- 130 

3 	12/04/2002 	OBJECTION 	 550 - 552 

1 	08/25/2000 	ORDER 	 23 - 24 

1 	09/27/2000 	ORDER 	 25 - 25 

1 	06/19/2000 	ORDER (COMMITMENT) 	 17 - 19 

1 	11/17/2000 	ORDER (REMAND) 	 31 - 32 

3 	12/30/2002 	ORDER APPOINTING COUNSEL 	 557 - 558 

4 	03/09/2010 	ORDER DENYING DEFENDANT'S MOTION TO CORRECT 	818 - 819 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

4 	08/29/2006 	ORDER DENYING DEFENDANT'S MOTION TO STAY 	788 - 789 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

4 



PAGE 
NUMBER:  

982 - 983 

943 - 944 

00C167783 	The State of Nevada vs Gregory S 
Hermanski 

2 

3 

3 

INDEX  

VOL 	DATE 	PLEADING  

5 	08/11/2011 	ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE MOTION FOR RECONSIDERATION 

5 	07/11/2011 	ORDER DENYING DEFENDANT'S PRO PER MOTION FOR 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT AN 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE AND DEFENDANT PRO 
PER MOTION FOR LEAVE TO FILE DEFENDANTS 
RESPONSE TO STATE'S OPPOSITION TO DEFENDANTS PRO 
PER MOTION TO CORRECT AN ILLEGAL SENTENCE OR IN 
THE ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

4 	05/20/2011 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR, IN THE ALTERNATIVE, 
MOTION FOR MODIFICATION OF SENTENCE 

4 	04/08/2010 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
RECONSIDER 

4 	01/19/2006 	ORDER DENYING DEFENDANT'S PRO PER MOTION TO 
RECONSIDER MOTION FOR PRISONER TRANSPORTATION 

4 	04/11/2006 	ORDER DENYING PETITIONER'S MOTION FOR REHEARING 
ON DECISION ENTERED MARCH 3, 2006 

3 	08/26/2004 	ORDER FOR EXCESS FEES 

3 

3 

2 

3 

07/19/2002 	ORDER FOR TRANSCRIPT 

02/08/2005 	ORDER GRANTING DEFENDANT'S MOTION TO 
WITHDRAW COUNSEL 

07/18/2005 	ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS 

04/01/2003 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, AKA GREGORY Sam-  HERMANSKI, BAC #69140 

02/15/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, BAC #69140 

09/26/2002 	ORDER FOR PRODUCTION OF INMATE ROBERT JAMES 
DAY, BAC #69140 

09/25/2001 	ORDER FOR TRANSCRIPT 

873 - 874 

838 - 839 

711 - 712 

749 - 750 

605 - 606 

681 -681 

563 - 564 

449 - 450 

503 - 504 

445 - 445 

475 - 475 

611 -612 

5 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

1 	02/21/2001 	ORDER TO AMEND INFORMATION 	 115 - 116 

1 	03/26/2001 	ORDER TO AMEND INFORMATION 	 175 - 176 

1 	10/04/2000 	ORDER TO TRANSPORT DEFENDANT (FOUND 	 28 - 29 
COMPETENT PER NRS 178.460) 

3 	07/13/2005 	PETITION FOR vvRrr OF HABEAS CORPUS 	 613 - 680 

4 	03/16/2006 	PETITIONER'S MOTION FOR REHEARING ON DECISION 	736 - 740 
ENTERED MARCH 3, 2006 

5 	08/12/2011 	PRE-SENTENCE INVESTIGATION REPORT (UNFILED) 
CONFIDENTIAL 

1 	03/15/2001 	PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 	166 - 168 

3 	02/11/2003 	REPORTER'S TRANSCRIPT OF APRIL 26, 2000 	 559 - 562 

3 	02/27/2004 	REPORTER'S TRANSCRIPT OF APRIL 30, 2003 	 591 - 598 

1 	01/09/2001 	REPORTER'S TRANSCRIPT OF DECEMBER 4, 2000 	 75 - 97 

2 	11/01/2001 	REPORTER'S TRANSCRIPT OF FEBRUARY 21, 2001 	446 - 448 

1 	06/21/2000 	REPORTER'S TRANSCRIPT OF JUNE 6, 2000 	 20 -22 

1 	07/02/2001 	REPORTER'S TRANSCRIPT OF MARCH 12, 2001 	 193 - 199 

1 	07/02/2001 	REPORTER'S TRANSCRIPT OF MARCH 13, 2001 	 200 - 235 
(CONTINUED) 

2 	07/02/2001 	REPORTER'S TRANSCRIPT OF MARCH 13, 2001 	 236 - 302 
(CONTINUATION) 

2 	07/02/2001 	REPORTER'S TRANSCRIPT OF MARCH 14, 2001 	 303 - 428 

2 	07/02/2001 	REPORTER'S TRANSCRIPT OF MAY 9, 2001 	 429 - 444 

1 	06/08/2001 	REQUEST FOR ROUGH DRAFT TRANSCRIPT 	 190 - 192 

1 	03/26/2001 	SECOND AMENDED INFORMATION 	 177 - 179 

4 	07/27/2006 	SECOND AMENDED JUDGMENT OF CONVICTION 	 751 - 752 

4 	06/28/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	927 - 932 
EXTENSION OF TIME 

6 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER:  

4 	0610212011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	894 - 898 
LEAVE TO FILE DEFENDANT'S RESPONSE TO STATE'S 
OPPOSITION TO DEFENDANT'S PRO PER MOTION TO 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

4 	06/02/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	899 - 903 
LEAVE TO FILE SUPPLEMENTAL POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION TO CORRECT 
ILLEGAL SENTENCE OR IN THE ALTERNATIVE MOTION 
FOR MODIFICATION OF SENTENCE 

3 	10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR NEW 516 - 520 
TRIAL 

3 	10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	695 - 698 
PRISONER TRANSPORTATION 

3 	10/24/2005 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	699 - 702 
PRISONER TRANSPORTATION 

4 	06/29/2011 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	933 - 938 
RECONSIDERATION 

4 	03/23/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION FOR 	741 - 744 
REHEARING 

4 	02/19/2010 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	811 - 817 
CORRECT ILLEGAL SENTENCE OR IN THE ALTERNATIVE 
MOTION FOR MODIFICATION OF SENTENCE 

4 	08/22/2006 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO STAY 779 - 784 
PROCEEDINGS AND MOTION FOR APPOINTMENT OF 
COUNSEL 

3 	10/02/2002 	STATE'S OPPOSITION TO DEFENDANT'S MOTION TO 	521 - 526 
VACATE SENTENCE AS AN HABITUAL CRIMINAL 

5 	07/22/2011 	STA'I'E'S OPPOSITION TO DEFENDANT'S NOTICE OF 	966 - 971 
MOTION/MOTION FOR LEAVE TO FILE MOTION FOR 
RECONSIDERATION 

3 	09/20/2005 	STATE'S OPPOSITION TO DEFENDANT'S PETITION FOR 	682 - 689 
WRIT OF HABEAS CORPUS (POST-CONVICTION) 

7 



00C167783 	The State of Nevada vs Gregory S 
Hermanski 

INDEX 
PAGE 

VOL 	DATE 	PLEADING 	 NUMBER: 

4 	05/06/2011 	STATE'S OPPOSITION TO DEFENDANT'S PRO PER MOTION 862 - 866 
TO CORRECT ILLEGAL SENTENCE OR IN THE 
ALTERNATIVE MOTION FOR MODIFICATION OF 
SENTENCE 

3 	12/03/2002 	STATE'S RESPONSE TO DEFENDANTS MOTION FOR NEW 544 - 549 
TRIAL 

3 	12/08/2005 	STATE'S SUPPLEMENTAL RESPONSE TO DEFENDANTS 	703 - 710 
PETITION FOR WRIT OF HABEAS CORPUS (POST- 
CONVICTION) 

4 	05/19/2011 	SUPPLEMENTAL POINTS AND AUTHORITIES IN SUPPORT 867 - 872 
OF MOTION TO CORRECT AN ILLEGAL SENTENCE OR, IN 
THE ALTERNATIVE, MOTION FOR MODIFICATION OF 
SENTENCE 

1 	03/15/2001 	VERDICT 	 169- 169 

1 	02/22/2001 	WITNESS LIST 	 126 - 127 

8 



S 	 • 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 	Between buildings. 

Q Between buildings? 

A 	Um-hum. 

Q 	You're familiar with this area, is that correct? 

A 	Yes. 

Q You drive there every day for a year or so, right? 

A 	Urn-hum. 

Q And how did you drive when you drove there? 

A 	I went down All Baba. 

Q From where? 

MR. FATTIG: Objection, relevance. 

THE COURT: Overruled. Go ahead. 

THE WITNESS: I come from Tropicana and then I went down Valley 

View, I think, and then up All Baba to work. 

BY MS. DICKSON: 

Q So, you wouldn't go down Industrial, you would, I guess, take 

the back way, Valley View to Ali Baba? 

A 	Right. 

Q 	Are you familiar with the fact — well, I'm pretty sure that 

there's an industrial area there, but are you familiar with the fact that there's 

a lot of chain link fences around most of those properties? 

A 	No. 

Q You're not familiar with that? 

A 	No. 
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• 
Have you ever walked from the Parkway Inn to Tropicana? 

A 	No - well, yes, I have. 

Okay, how many times? 

A 	Industrial Road. 

I'm sorry? 

A 	On Industrial Road, I have. 

You would walk up Industrial to get to Tropicana? 

A 	I have. 

You have. How many times have you done that? 

A 	Once. 

Do you know how long it took you? 

A 	No. 

Where did you go when you went onto Tropicana? 

A 	To the Wild Wild West. 

The person who robbed the Parkway Inn took no change, is 

that correct, only paper money? 

A 	Yes. 

Now, you said there was some money - I'm sorry, did you 

say there was some money on the floor? 

A 	There was. 

There was some money on the floor. Do you know how 

much? 

A 	Not exactly. Actually, it was picked up by one of the Workers 

that came in. 
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• 	• 
Did you see that or they just told you that? 

A 	No, I saw that. 

Okay, you saw one of the workers pick it up? 

A 	I saw it. It was there when he was putting the money in his 

pocket. He had dropped it. I seen that when I left. 

And at some point did you see somebody picking it up? 

A 	I seen — Julio walked in and picked it up. 

And you saw Julio pick the money off the floor? 

A 	Yeah. 

Do you know how much there was? 

A 	No. 

What did he do with that money? 

A 	He just brought it back behind the desk and put it on the 

counter. Anyway, I guess he gave it to the boss, I don't know. 

Now, when you and your boss did the accounting later on, 

were you counting that money as money that was stolen or as money that 

you still had there? 

A 	We didn't count the change. All we did when we counted 

was the money that was in the computer and what was there. 

And what was there includes the money that Julio had found 

on the floor and given back, is that correct? 

A 	The only thing that he left was the change, ma'am, and what 

was on the floor. 

That's what I'm asking about, the money that's on the floor. 
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A 	Right. 

Q At some later time, you and your boss sat down and figured 

out that there was something over a thousand dollars, though you don't 

remember the exact amount. 

A 	Yeah. 

Q When you counted and figured out that there was over a 

thousand dollars missing, were you taking into account the fact that Julio 

found fifty dollars or a hundred dollars, or whatever he found on the floor? 

A 	I'm not sure. 

0 	Okay. Do you ever wear glasses? 

A 	Excuse me? 

Q Do you ever wear glasses? 

A 	All the time. 

Q Are you wearing contacts now? 

A 	No, I have them right here. 

Q Are they for reading or for distance? 

A 	For reading. 

Q Now, I want to take you back to April of 2000 and I want 

you, as best as you can, to tell me what the description was that you gave 

the police of the person that had robbed the Parkway Inn. 

A 	He had salt and pepper gray hair, with a mustache. He had 

blue Levi's on, a blue and white T-shirt on. 

Q When you say Levi's ma'am, do you mean the actual brand 

name Levi's, or do you just mean jeans? 
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A 	Jeans, I don't know what brand they were, I didn't see them. 

Q Do you remember whether you gave the police any other 

description? 

A 	Not that I recall. 

Q Did you give any age description? 

A 	Well, I might have, I'm not sure. 

Q Did you give any height description? 

A 	He was about my size, my age. 

Q So, you told the police he was about your size and age - I 

mean, your height, height and age? 

A 	Yes. 

Q And how tall are you, ma'am? 

A 	5'5." 

Q And, I'm sorry, your age? 

A 	52. 

Q Was there anything else you gave them in terms of a 

description? 

A 	No, not that I recall. 

Q Did you observe - strike that - let me go back. When you 

got back from going around to the front or wherever - I'm sorry, I don't 

know where the directions are - going around and seeing this person go off 

in the industrial area, you said when you came back the police were there? 

A 	Yes. 

Q Were these uniformed patrolmen? 
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A 	Yes. 

Q They were in uniform. And they at that time asked you for a 

description, is that right? 

A 	Yes. 

Q And you gave them a description? 

A 	I did. 

O Do you know whether they were filling out forms as you were 

giving them this description? 

A 	I don't recall them filling out forms. 

Q Did they ask you specific questions about, you know, height, 

weight, age, or did they just ask you to describe the man? 

A 	I don't recall. 

Q Did they ask you if you knew the man? 

A 	Yes, I think they did. They asked me if I'd seen him before. 

Q Did you tell them yes or no? 

A 	Actually, I think I volunteered that information. 

O Did you tell them that, yes, you had seen him or no, that you 

had not? 

A 	Yes. 

Q 	You told them, yes, you had seen him before? 

A 	Yes. 

Q Did they ask you if he had any scars or marks or tattoos, or 

anything like that distinguishing him? 

A 	They probably did. 
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Q And you told them, no, he did not? 

A 	I didn't remember seeing any. 

Q Okay. You don't remember seeing - as you sit here today, 

you don't remember seeing any scars, marks, tattoos, nothing of that 

nature, is that right? 

A 	That's correct. Actually, I didn't pay attention. 

O Well, you were looking at the guy's hand, right? 

A 	His hand? 

Q The one with the knife in it. Looking at his hands as they're 

in the money drawer. 

A 	Um-hum. 

O And as he's putting the money in his pockets, right? 

A 	Right. 

Q Now, shortly after that, after you talked to these police 

officers, did they stay on the scene or did they go somewhere then? 

A 	They left. 

Q They left. And you said maybe 20 minutes or so later they 

took you somewhere? 

A 	Yes, there was a couple of them that was there with me, 

though. 

Q That stayed the whole time? 

A 	Well, I don't recall if they stayed the whole time. I know they 

came and had me fill out, start filling out a report. 

Q Okay, asking you to write a statement? 
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A 	Right. 

Q And that was before you were taken to identify anybody, is 

that correct? 

A 	Yes. 

Q 	You started it before and then you finished it after you'd 

actually done the identification, is that correct? 

A 	Yes. 

Q Now, you were taken by some police officers. Do you 

remember who those police officers were? 

A 	I don't remember his name. 

0. 	Do you remember whether he was in uniform or not 

A 	He was in uniform. 

Q So, a uniformed police officer took you over — where did he 

take you? 

A 	He took me over to the Harley Davidson shop next to 

McDonald's, in the parking lot. 

Q Okay, there's a motorcycle shop next to the McDonald's, is 

that right? 

A 	That's correct. 

Q And they told you that they thought they had the person who 

had done the robbery, is that right? 

A 	That's right. 

Q 	Now, you were in a police vehicle, was that right? 

A 	Yes. 
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Q 	Were you sitting in the front or the back seat? 

A 	I was sitting in the front seat. 

Q 	The front seat. And you never got out of the vehicle to do 

this identification, is that right? 

A 	No. 

O I'm sorry. No, you never got out, or no, I'm not right? 

A 	No, I never got out. 

Q You never got out. So, the police say, we think we have 

the person who did the robbery, come with us, they put you in the police 

car, they take you over to the motorcycle shop and you see Mr. Day in 

handcuffs, is that right? 

A 	Right. 

Q Standing in front of a police vehicle? 

A 	Right. 

Q With police all around? 

A 	Right. 

O He was over in the McDonald's parking lot, is that correct? 

A 	That's correct. 

Q And how far away was he from you? 

A 	Maybe from here to the back wall. 

MS. DICKSON: Do we know what that is, Your Honor? 

THE COURT: It's approximately 40 feet. 

BY MS. DICKSON: 

Q Okay, so he was about 40 feet away? 
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A 	Yeah, I'd say, probably. 

THE COURT: From the back wall to — from this wall to the back wall 

is 39 feet and 3 inches. 

MS. DICKSON: Close enough. 

BY MS. DICKSON: 

0. 	So, you're sitting in the car, he's about 40 feet away over in 

the McDonald's lot in handcuffs with police around him and they say, we 

think this is the person that robbed you, is he the guy, and you said, yes, 

right? 

A 	Right. 

Q 	Now, Mr. Day was not wearing a shirt, is that correct? 

A 	That's correct. 

Q 	Now, you also saw Mr. Day at the preliminary hearing a few 

months ago, is that right, in the Justice Court here? 

A 	That's correct. 

CI 	Have you been shown his picture on any other occasions? 

A 	Yes. 

Q When? 

A 	Actually, they brought a picture to me after it had happened, 

a little photo. 

Q Before you were brought over to do the identification? 

A 	No, it was later. 

Q 	Later? 

A 	After it was already over. 
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S 	• 
Q They brought a picture of Mr. Day to you? 

A 	Are you talking about before I identified him? 

Q Okay, let's start again, because I'm not clear. 

A 	Okay, me either. 

Q At some point, the police brought you a picture of Mr. Day, 

correct? 

A 	Yeah, right. 

Q Do you know who that police officer was? 

A 	Yeah, I do. 

Q Who was it? 

A 	I don't know his name, I just know what he looks like. 

Q Okay, did you see him in the hall today? 

A 	Yeah. 

Q Is he in uniform or not? 

A 	Yes. 

Q He's in uniform today? 

A 	Yes. 

Q He showed you a photograph, and what was the purpose for 

him showing you this photograph? 

A 	I asked for the photograph so that we could all, everybody 

that worked there, would see him in case he came back, even though he 

was in jail. 

Q Okay, so you asked just so everybody else could see the 

person that you said had robbed the place, is that right? 
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A 	Right. 

Q And when did he give that to you, in relation to when you did 

the identification? 

A 	I'm not sure. 

Q Before or after, or you're not sure? 

A 	It was later on. 

Q It was afterwards, is that what you're saying? 

A 	It was afterwards, yes. 

Q Do you know what happened to that picture? 

A 	It was at the office. 

Q So, that's where you left it? 

A 	Yeah. 

Q How much does a room cost at the Parkway Inn, or did it cost 

back in April of 2000? 

A 	I think it was twenty-nine something or thirty-three something. 

Q So, less than fifty dollars, is that correct? 

A 	Right. 

Q 	Do you have any recollection of the kinds of hills that you got 

in that day, whether you had 50's, 100's? 

A 	I don't remember, ma'am. 

MS. DICKSON: Court's indulgence, just for a moment. 

I have no other questions, Your Honor. 

THE COURT: Redirect? 
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S 	• 
REDIRECT EXAMINATION 

BY MR. FATTIG: 

Q Do you know whether or not there was a surveillance camera 

inside that office that day? 

A 	There was but it was not working. 

Q When you saw the defendant with a knife at his side, what 

was going through your head? 

MS. DICKSON: Objection, Your Honor, that's not relevant. 

THE COURT: Overruled. 

BY MR. FATTIG: 

Q 	What were you feeling? 

A 	Scared. 

O The money that fell on the floor in the office, how much 

money was that? 

A 	I think it was just a couple of dollars, but I'm not really sure. 

I don't know. It wasn't very much. 

0 	It wasn't very much? 

A 	No. 

Q 	When the police took you to the McDonald's, what exactly 

did they say about the person they had? 

A 	They said they thought they might have the person that might 

have robbed me, but they weren't sure, and asked me if I would come and 

identify him if I could, and I went and it was Mr. Day. 

Q How positive are you that the person that the police had at 
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the McDonald's, the defendant, is the person that robbed you at knife point 

that day? 

A 	Absolute. I'm absolutely sure it was Mr. Day. 

MR. FATT1G: Nothing further, Your Honor. 

RECROSS EXAMINATION 

BY MS. DICKSON: 

Q Ma'am, you keep referring to Mr. Day — 

A 	Uh-huh. 

Q When did you learn Mr. Day's name? 

MR. FATTIG: Objection, outside the scope. 

THE COURT: Overruled. 

THE WITNESS: After he was arrested. 

BY MS. DICKSON: 

Q So, when you're talking about all these incidents that 

happened and you said Mr. Day did this and Mr. Day did that, you didn't 

know Mr. Day at that time, correct? 

A 	I didn't know his name, no. 

CI 	And it's the police who gave you the name of the person they 

arrested as Mr. Day, is that right? 

A 	Right. 

Q 	Now, you said that you think there was only a couple of 

dollars on the floor, and you're not sure exactly how much, but would you 

say less than ten? 

A 	I'm not sure. 
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1 	MS. DICKSON: I have no other questions. 

2 	MR. FATTIG: Nothing further. 

3 	THE COURT: All right. Thank you, you may step down. 

	

4 	MR. FATTIG: Douglas Huffmaster? 

	

5 	 Can we approach, Your Honor? 

	

6 	THE COURT: You may. 

	

7 	 (Whereupon a bench conference was held) 

	

8 	THE COURT: Please come all the way forward and remain standing. 

	

9 	 DOUGLAS HUFFMASTER 

10 Having been called as a witness and being first duly sworn testified as 

11 follows: 

	

12 	Q 	Sir, how are you employed? 

	

13 	A 	Sir, I'm employed with the Las Vegas Metropolitan Police 

14 Department as a patrol officer. 

	

15 	Q 	For how long? 

	

16 	A 	Almost three years, sir. 

	

17 	Q 	Back on April 22nd of 2000, were you on duty? 

	

18 	A 	Yes, sir. 

	

19 	Q 	And what part of town were you patrolling that day? 

	

20 	A 	I was patrolling Southwest Area Command, ocean area. 

	

21 	Q 	Is that near Tropicana and Industrial, does that encompass 

22 that area? 

	

23 	A 	Yes, sir. 

	

24 	Q 	Did you receive a call sometime near one o'clock regarding a 

25 
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• 	• 
robbery in the area? 

A 	Yes, sir. 

What did you do after you received the call? 

A 	I put myself en route and proceeded from where I was located 

to the actual location of the robbery. 

Was that — did you proceed to 5201 South Industrial? 

A 	Yes, sir. 

How long did it take you to get there? 

A 	No more than three to five minutes, sir. 

O When you arrived on the scene, what did you do? 

A 	The first thing I did is I met the PR — person reporting — which 

was the clerk at the Parkway. 

o 	Is that the person that just left the courtroom before you? 

A 	Yes, sir. 

O When you met her, what did you do? 

A 	The first thing I asked her is what had happened and she 

stated what had happened, and after that I asked her for a description, just 

basically the same thing we always do. 

O Did you obtain a direction of travel? 

A 	Yes, sir. 

O And do you remember what she told you? 

A 	Yes, sir. The subject ran northbound. 

O The information that she gave you in terms of a description, 

what did you do with that? 
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A 	I immediately put it out over the radio. 

Were you accurate in conveying that information? 

A 	As accurate as she told me. I went by exactly what she had 

told me. 

Did you also convey information on where the person was 

last seen going towards? 

A 	Yes, sir. 

MR. FATTIG: I have nothing further, Your Honor. 

CROSS EXAMINATION 

BY MS. DICKSON: 

Officer Huffmaster, do you remember what that description 

was? 

A 	Ma'am, if I'm not mistaken it was late 40's, gray hair, blue 

shirt and jeans. 

Anything else in this description? 

A 	No, ma'am, not that I remember. 

Officer, are you responsible at all for filling out, in this case, 

any of the paperwork with respect to description and all the little forms that 

the police have to fill out for every incident? 

A 	Yes, ma'am. 

O 	What forms did you fill out? 

A 	I filled out the Incident Report, along with Officer Mullins. 

O 	Would that be this one? 

A 	Yes, ma'am. 
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CI 	And did you do that when you first arrived at the scene? 

A 	Not immediately, ma'am. The immediate concern was to, if 

we could apprehend the subject, apprehend the subject. 

Q 	So, you got this description and broadcast that and then you 

did the paperwork? 

A 	Yes, ma'am. 

Q So, it was within minutes of getting there, is that right? 

A 	Yes, ma'am, it wasn't more than thirty minutes at the most. 

Q Okay. And there are police forms that you fill out in every 

case, right? 

A 	Yes, ma'am. 

Q Lots of paperwork. And some standardized forms that you ask 

a victim of a crime specific facts to get a better description, is that right? 

A 	Yes, ma'am. 

Q Like you ask the build, whether they're left or right handed, 

what their hair length is, their hair style, on and on and on, lots of questions, 

right? 

A 	Yes, ma'am. 

Q And you asked Ms. Walker, the lady that just left the 

courtroom, those questions in this case, is that correct? 

A 	Yes, ma'am. 

Q And did you ask her whether he had any scars, marks, 

tattoos, or injuries? 

A 	Yes, ma'am, we did. 
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Q And what did she say? 

A 	If I'm not mistaken, at that time she didn't - 

O Do you need to see your report? 

A 	That would be nice. 

MS. DICKSON: Okay. May I approach, Your Honor? 

THE COURT: You may. 

BY MS. DICKSON: 

Q Does that help refresh your recollection? 

A 	Yes, ma'am. 

O And that's the report that you filled out at the scene while 

she's telling you these things, is that right? 

A 	Yes, ma'am. 

Q And what did she say about marks, scars, tattoos? 

A 	According to this she said there was none, none observed. 

O None observed? 

A 	None observed. 

O Now, there's also a question whether she's had any pre-

incident contact, is that right? Meaning, does she know this person from 

before? 

A 	Yes, ma'am. Actually, I don't know if it means pre-incident 

contact meaning that day or - 

O Or ever? 

A 	Well, the same thing here it says pre-incident contact, 2, 3, 4. 

It's like gambling, making an arrest, opening or closing a business. I don't 

I - 53 

Page 254 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I I 

6 

know if it means forever or pre-incident that day. 

Q I must be looking at the wrong thing. 

A 	No, it says none, number one says none. 

Q Oh, okay. 

A 	That's what it has on there, but - 

Q So, she was asked if there was any pre-incident contact and 

she said no. 

A 	Like, for example, sometimes people come in to case an area 

before they actually do rob it. 

Q Okay, I've heard of that. And she said no, that that hasn't 

happened in this case? 

A 	Not that day, no. 

Q 	Or that she hadn't - did you get any other information from 

her at that time? 

A 	Ma'am, just basically what's in the report there. 

Q Okay. Did you get a dollar amount of how much was missing? 

A 	Not at the initial contact, and at -that time I don't remember 

putting an actual dollar amount down. I think Officer Mullins did when they 

counted - I don't know if they counted out the drawer at that time or not. 

Q Were you involved in that at all? 

A 	No, ma'am. 

Q Were you there when it happened? 

A 	I'm not sure, ma'am. 

MS. DICKSON: May I approach the witness again, Your Honor? 
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BY MS. DICKSON: 

Q Officer, I'm going to show you your Incident Report again. 

A 	Yes, ma'am. 

Q Is that your writing? 

A 	I believe it is Officer Mullins' writing, ma'am. 

Q That's Officer Mullins that has the — various denominations 

and the amount? 

A 	Yeah, various denominations, a thousand fifty-one. 

Q So, you didn't write that, but would you have been there 

when she related that to Officer Mullins? 

A 	Yes and no, ma'am. The reason why I say that is — 

Q Explain that one. 

A 	Okay, the reason why I say that is is because I don't know 

exactly who did the count out of the drawer, whether it was the manager 

or her. 

Q Okay. 

A 	Okay, and there were other things involved with her that I did. 

Q So, would it be fair to say you don't recall at this point any 

information about the amount that was supposed to be taken? 

A 	Other than what's on that report, ma'am. 

Q 	But you didn't write what's on this one, with respect to that 

amount, correct? 

A 	No, we did that together. 

Q So, when you look at this report, does it refresh your 
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recollection of how much you were told was taken? 

A 	Yes, ma'am. 

Q Okay, and how much was taken? How much were you told 

was taken? 

A 	According to that, it says one thousand fifty-one dollars, 

ma'am. 

Q And you and Officer Mullins wouldn't have written that down 

if that isn't what you were told, is that right? 

A 	Yes, ma'am. 

0. 	Did you have - strike that - let's go back. How long were you 

there at the Parkway Inn? 

A 	I would say probably, usually when I take a report 60 minutes. 

Q Is that about what it would have been in this case? 

A 	That would - that's a best guess. 

Q I assume you've done a whole lot of calls since this one 

almost a year ago, is that right? 

A 	That's my job, handle calls. 

0. 	We keep you busy in Las Vegas, I am sure. So, you've had 

probably hundreds of incidents you've responded to since this day, is that 

right? 

A 	Yes, ma'am. 

Q And some of the clarity gets lost of some of the details of all 

of these incidents, is that correct? 

A 	Yeah, none of us are perfect. 
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Q That's why you need the police reports so you can look at 

them and rely on what you were told back then, is that right? 

A 	Yes, ma'am. 

Q So, normally you would be there about an hour and you don't 

know of anything to think you may have stayed some different amount of 

time in this case, anything unusual going on? 

A 	Not really unusual, we — the only other thing was the actual 

apprehension of the suspect. 

Q 	Now, were you involved in that at all? 

A 	I wasn't involved in the apprehension, rna'arn. My job was to 

call it out and get other units to that location. 

O Which is what you did? 

A 	Yes. 

Q Did you — were you involved at all in taking Ms. Walker over 

to identify someone? 

' 	A 	Yes, ma'am. 

O And what was your role in that? 

A 	My job was the officer to take her to the location of the 

suspect that was in custody at that time, to identify the person. 

Q Did you do that alone or was there someone else? 

A 	I did it by myself, ma'am. 

Q So, she was in your police vehicle? 

A 	Yes, ma'am. 

Q And do you remember where you went when you took her 
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there? 

A 	Yes, ma'am. 

Q Where? 

A 	We went to the — basically the parking lot of the Honda 

dealership, which is adjacent to the McDonald's. 

Q And you parked your vehicle there? 

A 	Yes, ma'am. 

Q And Mr. Day was in custody over at the McDonald's lot, is 

that correct? 

A 	Yes, ma'am. 

Q In handcuffs? 

A 	Yes, ma'am. 

Q There was no one else around that was a suspect, is that 

correct? 

A 	There was no one else in custody, ma'am. 

Q 	He was the only person she was asked to identify, is that 

correct? 

A 	Yes, ma'am. 

Q And how far away was he from the police vehicle? 

A 	From my vehicle, ma'am? 

Q Yes. 

A 	Probably no more than 10 yards. 

Q 30 feet? That would be 10 yards, right? Okay. Did you see 

any money at that time when you were — 
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• 
A 	Not when I was in the vehicle with the person that was 

identifying. 

Did you get out of the vehicle at some point? 

A 	Not when we did the identification, ma'am. 

You're making it sound like at some point you saw the 

money. Did you see the money at some point? 

A 	Yes, ma'am. 

When was that? 

A 	When we saw the money was after the report was taken, she 

was taken back, of course, prior to that. After the report was taken, we 

cleared.the . Parkway and then went to the location where the subject was at. 

Q 	And you had some further involvement in the case at that 

point? 

A 	The only further involvement I had was to ask if anybody else 

needed any help? 

But, Ms. Walker was not with you at that time? 

A 	No, ma'am. 

By the way, was the manager with you when you did this 

identification? 

A 	No, ma'am. 

Were you involved in turning the money that was taken from 

Mr. Day over to the manager? 

A 	No, ma'am. 

Were you involved in counting the money at any point? 
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1 S 	 • 
A 	No, ma'am. 

Q Do you remember what denominations of bills you saw? 

A 	No, ma'am, I really don't. 

MS. DICKSON: Okay. I have no other questions. 

MR. FATTIG: Nothing further. 

THE COURT: All right. Thank you, Officer, you may step down. 

MR. FATTIG: Billy Ramirez? 

BILLY RAMIREZ 

Having been called as a witness and being first duly sworn testified as 

follows: 

DIRECT EXAMINATION 

BY MR. FATTIG: 

Q Sir, how are you employed? What's your jab? 

A 	I'm the general manager. 

Q Are you the general manager of the Parkway Inn at 5201 

South Industrial? 

A 	Yes, sir. 

Q 	On April 22nd of last year, did something unusual happen at 

the Parkway Inn? 

A 	Yes, sir. 

Q 	What was the first thing that happened - how were you 

notified? 

A 	I was notified by my desk clerk and I was in my room. She 

said to me that she was being robbed. 
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CI 	Was that Karen Walker? 

A 	Yeah, her name is Karen Walker. 

Q After she told you that, what did you do? 

A 	I called 9-1-1. 

Q Did the police come on the scene? 

A 	Yes, sir. 

Q Did you find out whether any money was taken from the 

Parkway Inn? 

A 	Yes, after that they checked her drawer and the cash we 

received that day, and they counted it. 

Q How did you go about checking how much money was 

supposed to be in the cash drawer? 

A 	Basing on our computer cash report. 

Q And, you have a normal way of keeping track of the money 

that is supposed to be in the register? 

A 	Yes, it's - 

Q It's right there on the computer? 

A 	Right in the computer. 

Q And did you look that day, in terms of in the computer in the 

records you normally rely on, did you look and determine how much money 

was supposed to be in that register? 

A 	Supposedly, we have originally five hundred dollars bank for 

change - 

Q That's the bank, okay. 
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A 	— and the money including that five hundred is a little over a 

thousand. 

Q Do you know — can you get any more accurate in terms of a 

little over a thousand? Do you remember how much? 

A 	I do not recall, but I know it's a little over a thousand. 

Q Did the police bring you some money back? 

A 	Yes, they did. 

Q Was that later that day? 

A 	The same day after a couple of hours, maybe. 

Q How much money did they bring back? 

A 	They bring back over a thousand. It's only missing by twelve 

dollars. 

Q 	So, the amount of money they gave you back was missing by 

twelve dollars — 

A 	By twelve dollars. 

Q — in comparison to how much had been taken? 

A 	I'm sorry? 

CI 	The amount of money that was taken from the drawer, minus 

the amount of money that the police gave you back, was that twelve dollars? 

A 	Yes, twelve dollars. 

Q 	Twelve dollars less? 

A 	Yes. Yes, sir. 

Q Was there a surveillance camera in the Parkway Inn that day? 

A 	During that time we do not. 
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Q 	You didn't have one? 

A 	I don't recall, but we do not have during that time. 

MR. FATTIG: Nothing further, Your Honor. 

CROSS EXAMINATION 

BY MS. DICKSON: 

Q Mr. Ramirez, how long have you been the manager there? 

A 	I've been the manager since November of 1999; November 

12, to be exact. 

Q So, in April of 2000 when this occurred, you had been the 

manager for five, six months, something like that? 

A 	Five, six months. 

Q Had you worked there before that or were you new to the 

Parkway Inn in November? 

A 	I was very new here. 

Q New in Las Vegas? 

A 	In Vegas. 

Q And you're still employed there, is that right? 

A 	Correct. 

Q Now, Karen Walker came back and said something about, 

we're being robbed, and you called 9-1-1. Did she give you any kind of 

description about the person who had done the robbery? 

A 	I didn't even ask because she was so very nervous — 

Q Upset? 

A 	— upset. 
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Q Had you ever seen her that upset before? 

A 	No, no. Scared, too. 

Q Upset and scared. So, at that point you figured that there 

wasn't even much point in trying to question or talk to her because she was 

just so upset? 

A 	She's just upset, running around, nervous. 

Q You called 9-1-1? 

A 	Yes, I did. 

O. 	And the police responded, is that correct? 

A 	Responded. 

Q They came out there. Did you go outside and see if you could 

see the person who had done the robbery at all? 

A 	I never had chances to go out because Karen wasn't behind 

the desk during that time, and I don't want to leave the desk if there is 

nobody in the front desk. 

Q Were you made aware of the fact that there was some money 

that was on the floor? 

A 	I saw, but 1 don't know how much. 

Q At some point in time was that money returned to you? 

A 	Yes, they did return — by one of my employees. 

Q One of your employees gave you back the money that was on 

the floor. Did you count it at that time? 

A 	I never had chances to do that because — 

Q Now, at some point in time you did a count, checked your 
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computer to see how much money was missing, is that right? 

A 	That's correct. 

And you told the police how much you had determined was 

missing, is that correct? 

A 	That's correct. 

And as you sit here today, you don't remember what that 

amount was? 

A 	I know it's a little over one thousand, but I don't exactly 

remember the exact figure. 

o 	Did you keep any records of this? 

A 	Not at this point, I don't have with me. 

You don't have them with you or you don't have records 

at all? 

A 	I don't have it with me. 

Did the police ask you to keep the records of how much was 

missing? 

A 	He didn't say that. As long as the money is okay, this is how 

he says, thank you very much. 

So, if the police report reflects that you told them it was one 

thousand fifty-one dollars that was missing, does that sound like the correct 

amount? 

A 	I don't exactly recall but I know it's a little over one thousand. 

When did you do the count? 

A 	Right after the police gave me the money. 
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Q After they gave you the money back - gave you money? 

A 	Yeah, in front of them I counted. 

Q I'm sorry, I guess I wasn't clear. When did you do the count 

of the computer and the drawers? 

A 	Right at the same - 

Q At the same time? 

A 	- at the same time. 

Q So, after the police gave you one thousand eighteen dollars 

and fifty-five cents from Mr. Day, that's when you counted up how much 

was missing? 

A 	No, I counted it earlier. I did not count it physically, but I 

looked in the computer. 

Q In the computer? 

A 	How much is the cash we received that day and the amount 

of money we had in the bank. 	 . 
Q So, before you got the money from Mr. Day from the police, 

you had figured out how much was missing, is that right? And you told the 

police that? 

A 	Yeah. 

Q And then at some point the police gave you money that they 

had gotten from Mr. Day, is that right? 

A 	Yes. 

Q And you counted that money then? 

A 	I counted in front of the police officers. 
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0. 	Do you remember that it was one thousand eighteen dollars 

and fifty-five cents? 

A 	I know it's a little over one thousand. 

Q Do you remember what the denominations were of those 

bills? 

A 	That I cannot - I don't even remember. 

Q Do you remember whether there were any hundred dollar bills 

in there? 

A 	I know there was a lot of singles and twenties and tens, but I 

don't recall how many - what are the denominations. 

Q Let me go back, I meant to ask you this but I forgot. When 

you were figuring out how much money was missing, when you were 

looking at the computer and you figured out some amount which you told 

the police, you had also had money that your employee found on the floor 

and returned to you, is that right? 

A 	That's correct. 

Q Now, when you figured in how much money was missing 

from the drawer, based on what the computer said, were you counting back 

in that money that had been found on the floor? 

A 	I did not count it, because like I told you before, we were 

being panicked. I just put it in the drawer and wanted to be aware because 

of the incident. 

Q Do you know - I understand that you don't remember, but 

let's assume for the moment that what you told the police was that there 
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was one thousand fifty-one dollars missing, based on your computer check, 

right? 

A 	Right. 

Q Did you look in the drawer to see if there was any money in 

the drawer at that time? 

A 	Yes, if I remember, there are some change, like quarters, 

dimes, nickels, and pennies. 

Q And how about the money that was picked up off the floor? 

A 	It's a couple of dollars, I think. I'm not too sure about it. 

Q When you figured out that you should have, hypothetically, 

one thousand fifty-one dollars in the drawer, did you then go in the drawer 

and say, well, here I've got a ten dollar role of quarters and here's a couple 

of ones, so that we're only missing one thousand forty dollars? 

A 	A little over a thousand, yeah. 

Q That wasn't my question. Did you count back the money that 

was in the drawer when you were doing that calculation? 

A 	To begin with, I told you I don't remember. I just base on the 

computer the amount of cash and the bank, I know it's five hundred dollars. 

Q And did you check in that drawer to see - is part of that five 

hundred dollars change or is that all bills? 

A 	Bills and coins. 

Q There's also coins in that five hundred dollar drawer? 

A 	That's correct. 

Q So, figuring that five hundred dollars was taken, there was 
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also change in that drawer, so there wasn't five hundred dollars taken, is 

that right? 

A 	In the drawer? 

Q Right. 

A 	I saw a lot of, a few coins there, but when the police returned 

the money, it's a little over a thousand. 

Q Let me try again. The police want to know how much money 

is missing, correct? 

A 	That's correct. 

Q You look in your computer to figure out how much money you 

should have in your drawers, correct? 

A 	Correct. 

O And you can tell that because you know you start off with 

five hundred dollars in one drawer, two hundred dollars in the other drawer - 

A 	No, one hundred and four hundred. 

Q I'm sorry? 

A 	On the other drawer there is always four hundred, that is the 

change. And the other drawer there is always one hundred, that is the bank. 

A total of five hundred. 

Q Oh, it totals five hundred, it doesn't total seven hundred, the 

bank? 

A 	In excess of that is the money that we receive from any 

clients, from any guests. 

O So, one drawer has four hundred dollars - 
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A 	It's always four hundred. 

Q Not five hundred? 

A 	The other drawer with one hundred is in the change. We 

have two drawers. 

Q I understand that. 

A 	Okay. 

Q Row much is in the bank drawer? 

A 	Four hundred and one hundred. 

Q 	Okay, so there's four hundred in bills and one hundred in 

change, is that what you're saying? 

A 	No, all of them are either way, either bills, either singles, 

either coins, either quarters. 

Q And that's in one drawer or two drawers? 

A 	Two drawers. 

Q So, there's four hundred in one drawer and one hundred in 

the other drawer is what you're saying? 

A 	Correct. 

Q 	And some of it's bills and some of it's change in both 

drawers? 

A 	Correct. 

Q 	So, anything over five hundred dollars that was in those 

drawers at the time of the robbery is what was taken in that day, is that 

correct? 

A 	Correct. 

I-70 

Page 271 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

S 	 o 

Q 	Now, when the police asked you to determine how much 

money was missing and you looked on your computer and you came up with 

an amount, correct, which you don't remember today, but you came up with 

some amount, right? 

A 	Correct. It is the - hold on. It is not me, it is my desk clerk, 

who is Karen Walker. 

Q So, you're not the one who did this? 

A 	Karen Walker is the one in charge. I was the one who was 

talking to the police officer and the detectives, whoever was there. 

Q Do I understand that you're not the one who did this 

counting, Karen is the one who did the counting? 

A 	I count the money when they return it back, in front of Karen. 

Q But not - I'm sorry, I didn't mean to cut you off. You didn't 

do the count to determine how much money was missing? 

A 	When they return it to me. 

Q 	I understand you counted the money that they gave you from 

Mr. Day. Did you - are you the person who determined how much money 

was missing? 

A 	It says in the computer. 

Q 	Are you the person who told the police what it said in the 

computer? 

A 	It was Karen Walker who is - 

Q Karen was the one who did that? 

THE COURT: Please let him finish his answer before you cut him off. 
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MS. DICKSON: I'm sorry, Your Honor. 

THE COURT: You're contributing to the confusion here. 

THE WITNESS: I am very confused about your question. It's very 

simple. We have five hundred bank. In excess of that is the money we 

received from guests. Asking me about the denominations — I cannot even 

remember that because we were so confused, we were so panicked about, 

and plus we have a lot of guests in there and I'm afraid, I'm embarrassed for 

the guests because of the incident. 

BY MS. DICKSON: 

Q 	That's not my question. Who told the police how much 

money was missing, you or Karen? 

A 	Karen. 

Q 	So, Karen is the one who checked on the computer to see 

how much that was? 

A 	She was the one on duty. 

CI 	Okay. 

A 	I'm a manager. I don't participate in the money counting 

behind the desk, in the cash position behind the desk. 

MS. DICKSON: I have no other questions. 

MR. FATTIG: Just one, Your Honor. 

REDIRECT EXAMINATION 

BY MR. FATTIG: 

Q 	Did you ever look in the computer to find out how much 

money was missing? 
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A 	Yes, we did look. Like I said, it's a little over a thousand. I 

don't exactly remember the figure. After two hours the police gave it back 

to us, the money; he returned it to us, the money. 

Did Karen look in the computer to see how much money was 

missing? 

A 	Yes, she did. 

Did you count the money that was returned to you by the 

police? 

A 	Like I said before, a little over a thousand. 

And there was a difference of twelve dollars? 

A 	Twelve dollars. 

MR. FATTIG: Nothing further. 

RECROSS EXAMINATION 

BY MS, DICKSON: 

Mr. Ramirez, how do you know it was twelve dollars if you 

don't know what there was to start with? 

A 	Because Karen told me, give me all the info. It's in her report, 

in her computer report that the twelve dollars is missing after we count the 

money. 

MS. DICKSON: Your Honor, I'd ask that that be stricken as hearsay. 

That's not what she testified. 

THE COURT: Overruled. 

BY MS. DICKSON: 

Did you at any point that day count how much money was 
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actually in the drawers after the robbery? 

A 	I just counted it once in front of the police officer. 

Q 	That's the money that was given to you by the police? 

A 	Correct. 

Q 	No, that wasn't my question. Did you at any time after the 

robbery count how much money was in those drawers? 

A 	I never counted after that. Like I told you, I was too very 

busy. I am not dealing with the robbery, I'm dealing with my guests. 

MS. DICKSON: I have no other questions. 

MR. FATTIG: Nothing further. 

THE COURT: All right. Thank you, you may step down. 

MR. FATTIG: Jorge Cruz? 

THE COURT: All right. I just want to inquire of the jury. It's been 

almost an hour and a half since our last break. It's 4:25, would you like a 

short ten minute break, or are you ready to go through until five o'clock? 

Short break? All right. I try and break at least every hour and a half. All 

right, let's take a short ten minute break and then we'll come right back. 

We're going to take a short ten minute break. Before you go 

out, let me remind you once again you're not to discuss this case among 

yourselves or with anyone else, nor are you to read, watch, or listen to any 

commentary or reports on this case or anyone connected to it, nor are you 

to form or express any opinion about this case until it has been submitted 

to you. 

(Whereupon a brief recess was taken at 4:25 p.m.) 
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(Whereupon the following proceedings were held 

in the presence of the jury) 

THE COURT: All right. The record can reflect we're back in the 

presence of the jury, all members of the jury panel are present, counsel for 

both sides are present, as is Mr. Day. You may call your next witness. 

MR. FATTIG: Jorge Cruz? 

JORGE CRUZ 

Having been called as a witness and being first duly sworn testified as 

follows: 

DIRECT EXAMINATION 

BY MR. FATTIG: 

Q 	Sir, how are you employed? What's your job? 

A 	I'm a truck driver myself. 

Q Back on April 22nd of 2000, did you happen to be at the 

McDonald's on Tropicana? 

A 	Yes. 

Q Did you have your truck with you that day? 

A 	Yeah. 

O Where was it at? 

A 	The parking lot of the McDonald's. 

O Is that the McDonald's - where on Tropicana, is it close to 

1-15? 

A 	It's on Tropicana, probably about 300 feet from 1-15; three, 

four hundred feet. 
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What kind of truck were you driving that day? 

A 	It's a twenty-footer, refer. 

When you say refer, does that mean refrigerator? 

A 	Yes. 

Was the refrigerator unit running that day? 

A 	Yes. 

O Did you go into McDonald's at some point? 

A 	Yes, I went to order something to eat for me and my son. 

O You had your son with you? 

A 	Yes. 

Did you see anything unusual? 

A 	I look at my truck and I seen a person inside my truck. 

O Did you know who that person was? 

A 	Yes. 

Had you ever seen him before? 

A 	No. 

Did he have permission to be in your truck? 

A 	No. 

What did you do? 

A 	Well, I came out running to get him out of my truck and when 

I opened the door of the McDonald's, the police was already outside waiting 

for him. 

Did you see the police get him out of your truck? 

A 	Yes. 
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Q Was your truck running? 

A 	The refer, it was running, not the truck. 

Q 	The refrigerator unit on the truck? 

A 	Yes. 

0 	Does it sound like the engine is running when the refrigerator 

is running? 

A 	Yes. 

Q It does? 

A 	Yes. 

Q Did you go back into the cab of your truck? 

A 	After they pulled him out of my truck I did. 

Q 	Did you notice anything different? 

A 	Yeah, the wires in the bottom, they were pulled down. 

0. 	The person that was inside your truck, do you recognize if 

anyone here in court today is that same person? 

A 	Yes. 

Q Could you please point to that person and identify a piece of 

clothing they're wearing today? 

A 	Well, it looked like him. 

Q 	And I see you looking, your eyes. What kind of clothing is he 

wearing? 

A 	White shirt. 

MR. FATTIG: May the record reflect the identification of the 

defendant? 
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THE COURT: It may. 

MR. FATTIG: Thank you. 

BY MR. FATTIG: 

Q 	Had you ever seen that defendant before that day? 

A 	No. 

MR. FATTIG: Nothing further. 

CROSS EXAMINATION 

BY MS. DICKSON: 

Mr. Cruz, have you been shown any pictures of this 

gentleman? 

A 	No. 

ci 	And you said he looks like the person that was in your truck, 

is that right? 

A 	Yes. 

ci 	And this is almost a year ago, is that right? 

A 	Yeah. 

ci 	So, you're not absolutely certain that it is him, he just looks 

similar? 

A 	Well, it was dirty and filthy at that time. 

What was dirty and filthy? 

A 	Dirty. 

ci 	The person was? 

A 	Yeah. 

Okay. Do you know what a Iumper is? 
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A 	Yes. 

Q What's a lumper? 

A 	Well, a person who unloads trucks. 

Q Do you ever use lumpers? 

A 	Yeah. 

Q 	And do you know that there are lumpers who sort of hang out 

by the Wild Wild West there looking for work? 

A 	Yeah. 

Q You've seen them there? 

A 	Yeah. 

Q 	Have you ever hired any of them? 

A 	No. 

Q You said your son was with you, does he help you? 

A 	No, my son, he's two years old. 

Q Oh, okay. You haven't hired any of the lumpers that are out 

at the Wild Wild West? 

A 	No. 

Ct 	Do you — are you based here, sir, or were you just traveling 

through? 

A 	Well, I live here in town. 

MS. DICKSON: Thank you. I have no other questions. 

MR. FATTIG: Nothing further. 

THE COURT: All right. Thank you, you may step down. Yes, you're 

excused. 
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MR. FATTIG: Daniel Flaherty? 

DANIEL FLAHERTY 

Having been called as a witness and being first duly sworn testified as 

follows: 

DIRECT EXAMINATION 

BY MR. FATT1G: 

Q Sir, how are you employed? 

A 	I'm a sergeant with Las Vegas Metro Police. 

Q And back on April 22nd of 2000, what was your assignment? 

A 	I was working the problem-solving unit at Southwest Area 

Command. 

Q Were you, in fact, in charge of that unit? 

A 	Yes. 

Q And when you say Southwest Area Command, what does 

that encompass? 

A 	That's south of Charleston, west of 1-15. 

Q How long have you been with Metro? 

A 	Fourteen years; going on fourteen years. 

Q On April 22nd of 2000, did you hear a call regarding a 

robbery at a Parkway Inn? 

A 	Yes. 

Q And about what time of day did you hear that call? 

A 	It was after noon, before one in the afternoon. 

Q In that call, did you get a general area of where the crime 
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occurred? 

A 	Yes. 

Q Did you also get a description of the subject? 

A 	Yes, sir. 

Q And that came over the radio? 

A 	Yes, channel 3, which is Southwest Area Command channel. 

Q Do you remember who was talking in the radio? 

A 	Dispatch. 

O Based on that, did you proceed to the area of Industrial and 

Tropicana? 

A 	Yes, sir. 

Q 	When you got to the area, what did you do? 

A 	Well, I was in a plain car. I was in a plain patrol vehicle. 

Q Why were you in a plain patrol vehicle? 

A 	Because my particular assignments — the problem-solving unit 

is a plain clothes unit of the substations. 

Q Were you in uniform? 

A 	No, I was not. 

Q 	Describe what kind of clothing you were wearing. 

A 	I had on blue jeans, a T-shirt underneath, a button-down shirt, 

and I had a Sam Brown undercover holster, my Metro badge, handcuffs, a 

collapsible baton, and I believe I was carrying capstun. 

O And those various items, were they on your belt or — 

A 	On my belt. 
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You were in your plain clothes. How did you approach the 

area, where were you coming — 

A 	I exited — I was coming southbound on 1-15, exited the 

Tropicana exit and went westbound on Tropicana from 1-15. 

When you got on westbound Tropicana, what did you do? 

A 	Well, I was going to the last known location or direction of 

travel where the suspect was last seen, which was north, so I headed 

northbound. 

Did you see anything that struck your attention? 

A 	Yes. 

Where were you at when you first saw it? 

A 	I was on Tropicana Boulevard, or Tropicana Avenue. 

What did you see that struck your attention? 

A 	I saw a subject fitting the description of the suspect north of 

Tropicana. 

That subject that you saw, is that person here in court today? 

A 	Yes, he is. 

Could you please point to him and identify a piece of clothing 

he's wearing today? 

A 	White male sitting at the defendant's table wearing the long- 

sleeved white button-down shirt. 

MR. FATTIG: May the record reflect the identification of the 

defendant? 

THE COURT: It may. 
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BY MR. FATTIG: 

Q Where was the defendant when you first saw him? 

A 	He was walking in between trucks in the location of the Wild 

Wild West Truck Stop. 

Q And that's on the north side of Tropicana? 

A 	Yes. 

Q What did you do after you saw him? 

A 	Well, I went around a side street there and creeped into the 

parking lot, started driving in between trucks and then I saw the subject 

again. 

Q 	Did the defendant seem to match the description you received 

over the radio well? 

A 	Yes. 

Q Were there any differences that you noted? 

A 	He wasn't wearing a shirt. 

Q When you pulled around — and I take it you approached the 

defendant? 

A 	Yes, I did. 

Q What did you see the defendant doing? 

A 	He was standing on the floorboard or running board of a large 

truck talking to a white male. 

Q Did the guy he appeared to be talking to, was he inside the 

truck? 

A 	Yes. 
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Q Perhaps was a truck driver? 

A 	Yes. 

Q Was he doing that the first time you saw him? 

A 	The first time I saw him he was just walking through the - 

walking in between trucks. 

Q. 	When you pulled around, you got out of your car I take it? 

A 	Yes. 

Q What happened? 

A 	I pulled up - I pulled my vehicle up at a 45 degree angle, my 

vehicle was facing east, and I asked the defendant to step in front of my 

vehicle, I needed to speak with him, I was a police officer. 

Q So, you identified yourself as a police officer? 

A 	Yes, I did. 

Q And where was your badge at at that time? 

A 	My badge was hanging on the right side of my hip attached to 

my belt. 

Q What was the defendant's response to that? 

A 	He wanted to know why I was stopping him. 

Q 	Did you inform him or give him any information at that time? 

A 	Not right away. 

Q Was there additional conversation between you and the 

defendant at that time? 

A 	Yes, he asked - I asked him what he was doing in the parking 

lot and he told me that he was a truck driver. 
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Q 	Did he indicate whether or not he had a truck there in the 

parking lot? 

A 	He indicated he had a truck, but he couldn't point the truck 

out. 

Q Did he do any pointing at all? 

A 	Yes. 

Q What did he do? 

A 	He pointed to a row of trucks that were east on the parking 

lot and was point— he kept stating that truck over there, and he couldn't 

point out the specific truck, and the person kept getting closer to me, so I 

kept telling him to keep his distance. 

Q When you say the person, the defendant was approaching 

you? 

A 	Yes, the defendant. 	 • 

Q He was approaching you? 

A 	Oh, yes. 

Q How close was he getting? 

A 	A couple times he tried to get within arm's reach of me. 

Q Did you feel threatened by that? 

MS. DICKSON: Objection, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: I didn't specifically feel threatened by Mr. Day, but 

my training, being a police officer, I know that hands hurt people, hands kill 

people, and I don't want somebody to get within arm's reach of me. 
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BY MR. FATTIG: 

Q Were you instructing him to stay away from you? 

A 	Yes. 

Q Was he following that instruction? 

A 	Haphazardly. 

Q What was his demeanor like during this conversation? 

A 	He was more inquisitive of why I was stopping him. 

Q Did you have any additional conversation with the defendant 

at that point? 

A 	Within a couple minutes in the conversation, I finally told him 

I was stopping him because I believed that he fit the description of a suspect 

that just committed a robbery. 

Q 	Did you ever have a discussion with the person, the truck 

driver that the defendant was talking to? 

A 	Yes. 

0 	And did you have that discussion before you talked to the 

defendant about the specifics of why you were talking to him? 

A 	Yes. 

Q Was that the first time you mentioned the word robbery? 

A 	Yes. 

Q What happened after you said that? 

A 	He took off running. 

Q 	Where did he go? 

A 	He ran southbound across Tropicana in the McDonald's 
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parking lot. 

Q 	Describe the scene that day, was it, this was early afternoon? 

A 	Yes. 

Q Approximately - let me go back - approximately what time 

was it when you got to the area of the Wild Wild West Truck Stop there, 

originally? 

A 	Probably five after one at the most; maybe 1:10. I really 

wasn't looking at the clock, I wasn't looking at my watch. I just basically 

instinctively responded. 

Q Could you go back now and describe what the area was like 

at 1:05, 1:10, or I guess by this time maybe it was 1:15 or so? 

A 	Yeah. 

Q 	Is that fair? 

A 	Yes, sir, that's fair. 

Q 	By the time he took off? 

A 	Yes. 

Q Describe, basically, the area. Was there a lot of commotion 

or was it pretty empty or what? 

A 	The parking lot where the trucks park, many trucks parked in 

the parking lot. There wasn't a lot of activity, not a lot of trucks driving 

through the parking lot, one or two persons walking through the parking lot. 

However, Tropicana had pretty thick traffic, east and westbound traffic. 

Q And, did the defendant - how did the defendant get across 

Tropicana? 

I- 87 

1 
Page 288 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

S 	 • 
A 	He ran across the street. 

Q It was busy at that time? 

A 	Yes. 

Q Were you chasing him? 

A 	Yes, I was. 

Q Did you manage to get across the street as well? 

A 	Yes, I did. 

Q How did you do that? 

A 	I ran out in traffic. 

Q Did cars have to slow down or stop? 

A 	Yes, thank- yeah. 

Q Did you use your badge? 

A 	I just had my hands out and had my shirt open with my badge 

out, had my firearm in my hand. 

Q So, your firearm was out at that point? 

A 	Yes. 

Q During the chase? 

A 	Yes. 

Q Where did you see the defendant run to? 

A 	He ran to a van, like a cooler van. 

Q What did he do with the van? 

A 	Got into the van, got behind the driver's wheel. 

Q When you say a cooler, what do you mean? 

A 	It was like a refrigerator van. 
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Q What did you see the defendant do once he got behind the 

driver's wheel? 

A 	He attempted to put the vehicle into gear. 

Q Did it seem to you that the vehicle may have been running? 

A 	Yes, it did. 

Q Why was that? 

A 	The refrigerator on top, I don't know what type of motor, I'm 

not a mechanic, but it sounded like a diesel running and it sounded like the 

truck was running, but it ended up being the refrigerator motor on the truck. 

Q Had you called out for backup? 

A 	Yes, I did. 

Q When did you that? 

A 	Right when Mr. Day started running. 

Q Did backup arrive? 

A 	Yes. 

Q When? 

A 	Mr. Day entered the vehicle, I put myself in front of the 

vehicle. Again, I thought the vehicle was running. I told him not to put it 

into gear. I was yelling commands at him to exit the vehicle; he refused. 

At one point I went around to the driver's side. As I was coming around the 

driver's side, I realized that the vehicle wasn't running or he didn't know 

how to put it in gear, one of the two, but I didn't want to let him get behind 

the wheel of the vehicle. Two patrol officers pulled up. I then got the 

driver's side door open of the van. I told Mr. Day to exit the van, he started 
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0 	What was he saying? 

A 	At one point he told me to shoot him, just to shoot him. 

Did he get out of the car or the truck on his own? 

A 	He struggled for a minute. I managed to get a wrist lock on 

his left arm. I managed to snake my left arm around his head in kind of a 

modified, what we call lateral vascular neck restraint, and I was able to peel 

him out of the vehicle. He reached over, he grabbed the passenger side of 

the vehicle. 1 don't think he was attempting to flee, he was just holding on 

to it. I was able to pull him out, I took him out of the car, and I told him to 

quit resisting. I told the two patrol — there was a male and female police 

officer in uniform, they really didn't know what was going on at that point. 

I told them that I was going to take him down on the ground and we were 

going to handcuff him, and we did so and there was no further incident. 

So, the two of you fell, actually fell on the ground on the 

parking lot? 

A 	Yes. 

Where was your gun during this struggle? 

A 	Re -holstered. 

Had you actually had it out and pointed at him when he was 

inside the vehicle? 

A 	Yes, I did. 

And he still didn't comply? 

A 	No. 
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Q Did you handcuff him once you were out on the ground? 

A 	Yes. 

Q And did you search the defendant incident to arrest? 

A 	Yes, I did. 

Q What did you find on the defendant? 

A 	He had approximately a thousand dollars in his pocket, and he 

had a small silver pocket knife. 

Q Could you describe what clothing the defendant was wearing 

at that time? 

A 	He was wearing kind of an acid-wash set of jeans, cowboy 

boots, and I believe he had like a cowboy belt or like a Western-type belt on 

and no shirt. 

Q Could you describe how the money was placed on his body? 

A 	It was just in a large ball, actually. The majority of it, I 

believe, to the best of my recollection, was in his front right pocket and 

there may have been some more in his left pocket. 

Q And when you say a ball, was it folded nicely or - 

A 	It was just - no, it was just crumbled up, shoved together, 

stuck in the front pockets. 

Q And you recovered a knife as well - 

A 	Yes. 

Q - from his pants pocket? 

A 	Urn-hum. 

Q And you remember it being something over a thousand dollars? 

1-91 

Page 292 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

41 	 o 

' A 	Yes. 

Q 	Was it all in currency, paper money or was there change? 

A 	American currency. 

Q Was it all in paper money or was there some change, or do 

you remember? 

A 	I think there was a couple quarters, maybe a couple nickels. 

I don't really recall. 

Q 	Did other officers arrive at the scene at that point? 

A 	Yes. 

MR_ FATTIG: May I approach the witness, Your Honor? 

THE COURT: You may. 

BY MR. FATTIG: 

Q 	Do you know if someone was called out and took a few 

photographs at the scene that day? 

A 	Yes. 

Q And having shown defense counsel, I'll show you what has 

been marked as Proposed No. 1, do you recognize that photograph? 

A 	Yes, sir. 

Q And what is that photograph? 

A 	That's the McDonald's. 

Q Where this incident occurred? 

A 	Yes, sir. 

Q On West Tropicana? 

A 	Yes. 
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ci 	How about Proposed No. 2, do you recognize that photograph? 

A 	Yes. 

ci 	And what does that show? 

A 	That's Mr. Day handcuffed, this is the back portion of him. 

This is his front right pocket, and I do believe those are my handcuffs. 

ci 	In his front right pocket, is anything shown in the photograph? 

A 	Yes. 

ci 	Is that the cash balled up? 

A 	It appears to be cash, American currency. 

ci 	Is that a fair and accurate description of how it was balled up 

and kept in his pocket that day? 

A 	Yes. 

ci 	And how about Proposed No. 3, do you recognize that 

photograph? 

A 	Yes. 

ci 	And what does that show? 

A 	That's me holding the money after it was extracted out of his 

pocket. 

Is that - you didn't crumple it up more, I take it? 

A 	No, no sir. 

That's how it was when you took it out? 

A 	Exactly how it was removed from his pocket. 

ci 	And showing - No. 'I and No. 3, are those fair and accurate 

representations of the various descriptions that you described? 
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A 	Yes, sir. 

MR. FATTIG: I'd move for admission of 1, 2, and 3, Your Honor. 

MS. DICKSON: No objection. 

THE COURT: Be admitted. Did you want to publish to the jury? 

MR. FATTIG: Yes, if I may. 

May I approach again, Your Honor? 

THE COURT: You may. 

BY MR. FATTIG: 

O Sergeant, you testified that during that time period you were 

in charge of a problem-solving unit in a specific area of town? 

A 	Yes. 

Q And that was the southwest area of town? 

A 	Yes, sir. 

Q Showing you what has been previously marked as State's 

Proposed No. 4, do you recognize what's depicted in that? 

A 	Yes, I do. 

Q What is depicted in No. 4? 

A 	Well, you have the Parkway Inn at 5201 South Industrial 

highlighted in red or squared off in red. 

MS. DICKSON: Your Honor, I have no objection if he wants to show 

the jury this at this time, so that the jury makes some sense of what he's 

testifying. 

THE COURT: Do you want to stipulate to it being admitted? 

MS. DICKSON: Sure. 
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THE COURT: All right. Exhibit No. 4? 

MR. FATTIG: No. 4. 

THE COURT: Will be admitted. 

MR. FATT1G: Thank you. 

BY MR. FATTIG: 

Q 	Officer Flaherty, would you mind - 

A 	Sure. 

MR. FATTIG: Your Honor, may I have him step around? 

THE COURT: You may. 

BY MR. FATTIG: 

Q 	And just describe what we're seeing on No. 4. 

A 	The location of - 

THE COURT: Okay, 1 think you're standing in the way of some of the 

jurors, so if you could stand to the side. 

THE WITNESS: Oh, I'm sorry. I'm sorry about that. 

MR. FATT1G: Was there a pointer over there? 

THE WITNESS: I can point it out from here. 

THE COURT: There's a pointer on the back of the easel there. 

THE WITNESS: (Points out locations on photo) The location of the 

robbery, the location of me seeing the subject, stopping the subject, location 

of arrest. 

BY MR. FATTIG: 

a 	And, we're looking at 1-15 and Tropicana, and this would be 

westbound - 
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1 	A 	Yes, sir. 

2 	Q 	On Tropicana? 

3 	A 	Urn-hum. 

4 	Q 	Is it fair to say that this represents the Wild Wild West Truck 

5 Stop? 

6 	A 	Yes. 

7 	Q 	That's when you originally saw him? 

8 	A 	Yes. 

9 	Q 	Could you again point the direction of travel that you saw him 

during the pursuit? 

(The witness points out the direction on the photo) 

0 	And that would be southbound across Tropicana to the 

McDonald's area? 

A 	Yes, sir. 

MR. FATTIG: Nothing further at this time with regards to this. 

THE COURT: All right. Would this be a convenient stopping point 

for the day? 

MR. FATTIG: Yes. 

THE COURT: All right. It's now just slightly after five o'clock, so 

we're going to recess for the day. Before I release the jury, I'll remind you 

once again it's your duty not to discuss this case among yourselves or with 

anyone else, nor are you to read, watch, or listen to any reports or 

commentary on this case or anyone connected to it, and that includes 

without limitation radio, television or newspaper, nor are you to form or 
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express any opinion about this case until it has been finally submitted to 

you. 

With that, we'll be in recess until 10:30 tomorrow morning. 

I'm not sure which courtroom we're going to be in. Since I have one of the 

larger courtrooms, quite often my courtroom gets used for some of the 

bigger cases and I've had a request for tomorrow, so I'm sure the bailiff will 

meet you over — which jury room? Just meet there in the morning and the 

bailiff will come and get you and then bring you to — we may start out in this 

courtroom and then end upstairs in another courtroom to finish the case, but 

the bailiff will come and get you and take you to the right courtroom. 

So, with that, we'll see the jury tomorrow morning. We still 

have a couple housekeeping matters. So, Ill see — let's wait until the jury 

leaves and then take care of a couple housekeeping matters. You can go 

ahead and leave, thank you. 

(Whereupon the jury was excused at the hour of 5:05 p.m. 

and the following proceedings were held 

outside the presence of the jury) 

THE COURT: All right. How many more witnesses are you going to 

have tomorrow? 

MR. FATTIG: This is the last witness. 

THE COURT: All right. So, we'll finish with him in the morning. 

Let me go through the advisement, then, on the defendant. 

All right, Mr. Day, under the Constitution of the United States and under the 

Constitution of the State of Nevada, you cannot be compelled to testify in 
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this case, do you understand that? 

THE DEFENDANT: (inaudible) 

THE COURT: Okay, I need for you to answer out loud. 

THE DEFENDANT: Yes, ma'am. 

THE COURT: You may at your own request give up this right and 

take the witness stand and testify. If you do, you will be subject to cross-

examination by the District Attorney, and anything you may say, be it on 

direct or cross-examination will be the subject of fair comment when the 

District Attorney speaks to the jury in his final argument. Do you understand 

that? 

MS. DICKSON: He has some hearing problem. 

THE COURT: All right. You may at your own request give up this 

right and take the witness stand and testify. Do you understand that? 

THE DEFENDANT: Yes, ma'am. 

THE COURT: If you do so, you will be subject to cross-examination 

by the District Attorney — 

THE DEFENDANT: Yes, ma'am. 

THE COURT: Anything that you may say, be it on direct or cross- 

examination, the District Attorney will be able to comment on in his closing 

arguments. Do you understand that? 

THE DEFENDANT: Yes. 

THE COURT: If you choose not to testify, the Court will not permit 

the District Attorney to make any comments to the jury because you have 

not testified. 
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THE DEFENDANT: Yes, ma'am. 

THE COURT: If you would like not to testify, the Court will instruct 

the jury, if your attorney specifically requests, the law does not compel a 

defendant in a criminal case to take the stand and testify and no 

presumption may be raised and no inference of any kind may be drawn from 

the failure of a defendant to testify. Do you have any questions? 

THE DEFENDANT: No, ma'am. 

THE COURT: Since you have a felony conviction that we've already 

ruled on, were you able to get the other certified copies? 

MR. FATTIG: I have not received them as of yet, Your Honor. I was 

in contact with a person in my office in charge of that. She informed me 

this morning that the jurisdiction in North Carolina was faxing a certified 

copy to our office and attempting to overnight the certified copies, which 

theoretically could be in the mail and arrive tomorrow morning. 

THE COURT: All right. If he receives the certified copies, as well as 

the conviction he already has a certified copy of, if you take the stand, the 

District Attorney in the presence of the jury will be allowed to ask you if 

you've been convicted of a felony, what was the felony, and when did it 

happen. No other details will be gone into, however. Do you understand 

that? 

THE DEFENDANT: Yes, ma'am. 

THE COURT: All right. Then, Ms. Dickson, have you gone through 

the jury instructions? 

MS. DICKSON: No. 
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THE DEFENDANT: I have just one question, Your Honor. Do you 

mean by any felony, are you talking about the ones that he shows that he's 

claiming that he's going to question me about, the bank robbery - 

THE COURT: He's - yes. 

THE DEFENDANT: And the other two - 

THE COURT: The two out of North Carolina, yes. 

THE DEFENDANT: Okay, those are the ones he's going to ask me 

about? 

THE COURT: That's the ones he's going to have the certified copies 

of. All right. 

MR. FATTIG: As of right now, I only have the bank robbery one. 

THE COURT: Right. 

MS. DICKSON: I think Mr. Day is perhaps concerned there is a 

fourth one that's listed in the amended information that comes from, I think, 

1982, and I think we've already agreed that that's not part of what's coming 

in, correct? 

MR. FATTIG: That's correct. 

THE COURT: Right. 

MR. FATTIG: Yes. 

THE COURT: All right. Mr_ Day - I'm sorry, Ms. Dickson, you'll 

have a chance to go through these tonight - 

MS. DICKSON: Yes. 

THE COURT: - and we can settle jury instructions tomorrow over 

the lunch hour? 
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THE DEFENDANT: Your Honor, my problem with those two — 

THE COURT: Mr. Day, you need to talk to your attorney about that. 

All right, we'll be in recess. 

(Whereupon the evening recess was taken 

at the hour of 5:10 p.m.) 
* * * * * 

ATTEST: 	I do hereby certify that I have truly and correctly transcribed 
the sound recording in the above-entitled case. 

Coat Transcriber 
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1 	Photo of McDonald's 	 - 92 	 I - 94 
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(containing knife) 
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* * * * 
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LAS VEGAS, NEVADA; WEDNESDAY, MARCH 14, 2001; 10:30 A.M. 

(Whereupon the following proceedings were held 

outside the presence of the jury) 

THE COURT: All right, let's look through the jury instructions just 

real fast. You received a copy of the proposed instructions by the State, did 

you have any objection to any of the proposed instructions? 

MS. DICKSON: Yes, Your Honor. There's an instruction: You are 

here to determine the guilt or innocence of the defendant from the evidence 

in the case. You are not called upon to return a verdict as to the guilt or 

innocence of any other person. So, if the evidence in the case convinces 

you beyond a reasonable doubt of the guilt of the defendant, you should so 

find even though you believe one or more persons are also guilty. I recognize 

that that's valid law, I just don't think it's applicable here. There's no 

indication that there is - 

THE COURT: Yeah, I don't find that that's applicable. 

MR. FATTIG: That's fine with me. 

THE COURT: All right. 

MS. DICKSON: Also, the expert witness instruction I don't think is 

applicable here. We haven't had any expert witnesses. 

MR. FATTIG: Yes, I'd agree. 

THE COURT: All right, that will come out. 

MS. DICKSON: The instruction regarding the definition of deadly 

weapon. I guess my concern is that I've always had some questions in my 
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own mind about what some of these things are, that the statute talks about 

dirks and daggers and things of that nature which I don't think are 

something that people know what they are exactly, without some further 

definition. I would have no problem with the instruction: Deadly weapon 

means any instrument which if used in the ordinary manner contemplated by 

it's design and construction will or is likely to cause substantial bodily harm 

or death. Any weapon, device, instrument, material or substance which 

under the circumstances in which it is used, attempted to be used, or 

threatened to be used is readily capable of causing substantial bodily harm 

or death. 

And I think that's where the instruction should stop, since it 

goes to mention specific kinds of weapons that are considered deadly 

weapons, none of which is applicable here, and I think to throw in all these 

other deadly weapons just confuses the issue, because none of those are 

what we're arguing about is the weapon involved here. 

MR. FATTIG: I think it's important to give the jurors a context and 

an accurate context of what our legislature is talking about when they're 

defining what a deadly weapon is, and this is exactly the standard 

instruction given as to the definition of a deadly weapon. The statute 

directly refers to all of these items, and I believe that including all of them 

gives the jurors a context of what the legislature had in mind when they 

went about defining a deadly weapon. 

MS. DICKSON: I agree with Mr. Fattig that that's what the statute 

says, but I don't think most people know what a dirk is. I don't know if they 
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know what the legal definition of a dagger is or a nunchuck or a trefoil, or a 

lot of these other things, and I think they might be left thinking, well, this 

little pocket knife that we're talking about here might be one of these 

particular deadly weapons, when it's not. I think you can explain to them 

what a deadly weapon is, that it's something that causes substantial bodily 

harm or death, and I think we don't need to go into the specific, itemized 

deadly weapons because none of those is at issue here. 

THE COURT: All right. I agree with the defense. We'll change the 

instruction on that one and we'll delete after substantial bodily harm or 

death, we'll delete the remainder of that paragraph. 

MS. DICKSON: And I guess, finally, Your Honor, there's also an 

instruction about the Constitutional right of the defendant not to testify. 

THE COURT: You're not requesting that? 

MS. DICKSON: I'm not - well, he is going to testify, so it really 

doesn't apply anyway. 

THE COURT: Well, then it's not coming in. 

All right. Also, the one instruction on read-backs of testimony 

are time consuming, not encouraged, I don't give that unless both sides 

really want it. 

MR. FATTIG: Fine with the State. 

THE COURT: I've never had a jury hesitate to ask for read-back 

when they want one, so that will come out. 

All right. I've got the three instructions that the defense has 

proposed. Has the State had a chance to look at those? 
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MR. FATTIG: I've just looked at them just briefly this morning, Your 

Honor. 

THE COURT: All right. The first one on: During the trial you've 

heard evidence concerning felony convict— prior felony convictions of the 

defendant. I've got no problem with giving that one. 

MR. FATTIG: I have no objection, either. 

THE COURT: The next one: The evidence in this case is subject to 

two constructions or interpretations. That is not an instruction that is given 

in this State, and hasn't been approved by the Supreme Court, so I will not 

give it. 

And the next one is: You have heard evidence that the 

prosecution has failed to obtain or preserve the identity of the truck driver. 

You've already had your ruling on that one. It wasn't a failure to preserve 

evidence, there's no legal basis for the giving of that instruction, so 

therefore, I will not give that instruction. 

We will make the two instructions from the Defense that I 

have indicated I will not give, we'll have those marked by the Court and 

made part of the record. 

All right. Did you have any other proposed instructions to 

give by either side? 

MR. FATTIG: No. 

MS. DICKSON: No, Your Honor. 

THE COURT: All right. You've seen the verdict form? Either side 

have any objection to the verdict form? 
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MS. DICKSON: I don't believe so. 

MR. FATTIG: No. 

THE COURT: All right. What we will do is after close of testimony 

then, we'll put the jury instructions in final order and number them and the 

instructions that we have currently are the ones that will be given. 

We just have completion of testimony by the one individual, 

by the detective - 

MR. FATTIG: Yes, 

THE COURT: - and then you have Mr. Day. Do you have any other 

witnesses? 

MS. DICKSON: I do have one other - actually, I probably have two 

other witnesses, Your Honor. I have one other witness I've notified the 

State about who is coming here at 1:30. He's a lumper and he's pretty 

much of a street person and I did speak to him yesterday. The other person 

I have not endorsed is my investigator, Ruben Aquino, and I'm not certain at 

this point whether I'm going to call him or not, it depends on what some of 

the evidence is that comes from the officer. 

THE COURT: All right. 

MR. FATTIG: I am, Your Honor, concerned and I was going to bring 

this up, regarding the failure to fully notice this one witness that they 

actually did attempt to notice. What they did was they listed his name and 

they listed a cellular phone number. They listed that approximately a week 

to ten days ago. I've been in contact with Ms. Dickson in an effort to obtain 

a better - the statute requires an address. And my investigator called the 
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cell number, it's been out of order. This particular witness isn't even 

registered to this particular cell number, and so my investigator has not been 

able to contact this particular individual. In my conversations with Ms. 

Dickson, it appears that the individual is a vagrant type of individual with 

no address. 

THE COURT: The lumper? 

MS. DICKSON: He's a lunnper, yes. And I — 

THE COURT: You're just going to have him testify regarding what a 

lumper is? 

MS. DICKSON: Pretty much, yes, and the fact that he knows that 

Mr. Day is a lumper because he's seen him there working. 

THE COURT: That's fine. I don't have a problem with that. 

MR. FATTIG: And I don't have a problem with it in that Mr. Fleming 

is my investigator, he's going to be out in the hallway because Ms. Dickson 

told me the lumper was going to be there at 1:30. I'm just going to have 

Mr. Fleming ask him a few questions. 

THE COURT: That's fine. 

MS. DICKSON: I gave him all the information I had, Your Honor, and 

I actually saw him yesterday by physically going out where the lumpers hang 

out and talking to him. 

THE COURT: All right. Then, we'll take a short recess while the 

bailiff brings in the jury. 

MS. DICKSON: My request, Your Honor, is I'm not sure how much 

longer we're going to be with Officer Flaherty. I know the State has some 
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more and I have some extensive cross-examination. If we don't — if we're 

finished before noon, my request would be to break at that time, because as 

I said, my next witness is this gentleman who's coming in at 1:30. 

THE COURT: You can start with Mr. Day. 

MS. DICKSON: Or I can perhaps bring Mr. Aquino in if I need to. 

THE COURT: Or Mr. Aquino, either one. 

THE BAILIFF: We won't be here after one o'clock, Cherry is coming 

in at one. 

THE COURT: Yes, this afternoon we'll be up in Judge Cherry's 

department. 

THE BAILIFF: Seventeen. 

THE COURT: Um-hum. 

(Whereupon the jury returned to the courtroom 

and the following proceedings were held 

in the presence of the jury) 

THE COURT: All right. The record can reflect we're back in the 

presence of the jury, all members of the jury panel are present, counsel for 

both sides are present and Mr. Day is present. Is the listening device 

working, Mr. Dentino? 

(Short pause while checking the listening device 

for the alternate juror) 

THE COURT: All right. Thank you. You may continue with your 

direct examination. 

MR. FATTIG: Thank you, Your Honor. 
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DANIEL FLAHERTY 

Having been recalled as a witness and being previously sworn testified as 

follows: 

BY MR. FATTIG: 

Q Sergeant Flaherty, I just have a few more questions for you. 

If you could clarify for me, from the time you first got the call over the radio 

regarding the robbery and the description of the suspect to the time you got 

to Tropicana Boulevard off of 1-15, about how much time elapsed? 

A 	Approximately 20 minutes, I believe. I can't be exact 

Q You weren't timing it? 

A 	No, I was not. 

Q It could be a few minutes less? 

A 	Yes. 

Q It could be a few minutes more? 

A 	Correct. 

Q 	When you got to the area of West Tropicana by the Wild Wild 

West, did you see any other people that fit the description you had besides 

the defendant? 

A 	No, 

Q Could you describe — are you familiar, basically, with that 

area of town? 

A 	Yes. 

Q Could you describe the area between the Parkway Inn and the 

Wild Wild West Casino? I'm showing you State's Exhibit No. 4, which is the 
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map, if this would help you. Generally, what type of area is that? 

A 	It's kind of, it's an industrial area. They've got several - 

THE COURT: Counsel, I think it'd be better if you got the easel out 

and then set it so the jury can see it. The bailiff's getting it out over here. 

Hopefully, in the new courthouse everything will work. 

BY MR. FATTIG: 

Q Officer, could you describe the area generally between the 

Parkway Inn and the Wild Wild West Truck Stop? 

A 	It's an industrial area. 

Q By industrial, what type of things, what type of businesses 

are in this area? 

A 	There's several storage units or storage businesses which 

they also run businesses out of those storage units. There's several weekly-

daily motels on Industrial. As you go to the area of Tropicana on the east, 

on the southeast corner of Tropicana and Industrial - 

Q Right here? 

A 	Urn-hum. Well, I'm saying the southeast corner, actually, I'm 

just giving you a description of the area, there's a restaurant, it's a pancake 

house. On the west side, southwest corner there, there's a Chevron, I 

believe, there's a Hampton's that is just on the south side of the Chevron. 

When you start working your way west, there are several little fast -food 

places, I believe there's a Jack-in-the-Box, a Wendy's, and then the 

McDonald's. 

Q And those would be located - - 
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A 	On the south side, south side. 

About in this area. 

A 	And as you cross over onto the north side where I saw the 

defendant, Mr. Day, there's a couple of other little restaurants, there's a, I 

believe an Eat-a-Burger or one of those California places, I can't think of - 

In and Out Burger, I'm sorry. There's also a lot of construction going on. I 

haven't been in the area for awhile, but at the time of the incident there was 

some road construction on Industrial. There's always - it's just a very busy 

intersection. 

ci 	How about the - could you estimate the distance between 

the Parkway Inn and the truck stop? 

A 	I would say, if I was a bird flying, it would be about maybe 

three to four hundred yards, and that's just my guestimation. 

ci 	From your experience in the area? 

A 	Yes. 

Now, you testified about the defendant in terms of what he 

told you. He mentioned something to the effect of, shoot me. Did he also 

at that point in time talk about how he had nothing to lose? 

A 	Yes. 

ci 	That was in combination with when he said, just shoot me? 

A 	Yes. 

ci 	When you got him out of the truck, you searched him incident 

to arrest, correct? 

A 	Yes. 
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Q And you found the money? 

A 	Yes, sir. 

O What else did you find? 

A 	He had a small silver pocket knife in his right pocket, pants 

pocket. 

Q What did you do with that knife? 

A 	I impounded it. 

CI 	Could you explain the process of how you impound a piece of 

evidence? 

A 	There's some documents that need to be filled out, it's called 

an Evidence Impound Report. We fill that out in conjunction with a packet 

that's filled out. The knife is put into the packet, the packet is sealed with 

what we call an evidence sticker, it's a red or orange evidence sticker. That 

package is sealed with tape, sealed with a small string, then we put our 

initials over the red evidence sticker. Sometimes we put additional tape on 

it, sometimes we don't. That packet is then, by end of shift per LVMPD 

policy, by end of shift that evidence is taken either directly to the evidence 

vault or it's dropped in what we call an evidence chute. We have evidence 

custodians that on a 24-hour basis respond to the chutes. They take the 

evidence out of the chutes and then they take it down to the evidence vault, 

at which point it's stored by - I don't work down there, but at last - it's 

stored by event number. 

0 	So, there is a particular event number that corresponds to this 

incident only, is that fair to say? 
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A 	Yes. 

And that's put on the bag? 

A 	Yes, sir. It's supposed to be. 

Were you subpoenaed to bring anything to court with you 

yesterday when you first came? 

A 	Yes. 

And did you bring anything to court with you? 

A 	Yes. 

MR. FATTIG: May I approach the witness, Your Honor? 

THE COURT: You may. 

BY MR. FATTIG: 

Showing you what has been marked as Proposed No. 5, 

which appears to be a sealed envelope, could you describe what that is? 

A 	This is the packet that I impounded the knife in on the 22nd, 

2000, of April. 

Does the packet appear to be in a sealed condition to you? 

A 	Yes. 

And does it appear to be in substantially the same condition 

as when you impounded it? 

A 	Yes. 

If we open up this envelope, what would we expect to find in 

there? 

A 	There's going to be a small knife in there, a small pocket 

knife, I believe it's silver in color. 
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Q Does it appear that the envelope has been opened since you 

impounded that knife? 

A 	Has not. Those are my initials on there. 

Q 	Sergeant, I'm going to ask you to open up State's — 

MR. FATTIG: Actually, l'm going to move to admit No. 5 at this 

point, Your Honor. 

MS. DICKSON: No objection. 

THE COURT: Be admitted. 

BY MR. FATTIG: 

Q I'm going to ask you to open that up on an unsealed portion 

of the envelope, and as you do that, could you describe what, if anything, 

is inside it? 

A 	Sure. A small folding-blade pocket knife. 

Q And you've extended the blade. Approximately how long is 

that blade to you? 

A 	About two inches. 

Q Is there only one blade in the knife? 

A 	Yes, there is. 

Q Put it back. Does that knife appear to be the same knife that 

was in the front pocket of the defendant's jeans? 

A 	Yes, it is, absolutely. 

THE COURT: For the record, we'll have the knife marked 5-A when 

it's admitted. 

MR. FATTIG: I would move to admit the knife at this point, 5-A. 
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MS. DICKSON: No objection. 

THE COURT: Be admitted. 

BY MR. FATTIG: 

Q After the defendant was arrested, did you pose any questions 

to him? 

A 	Did I pose any questions to him? 

Q Yes. 

A 	After he was arrested? 

Q Yes. 

A 	No. 

Q Why didn't you do that? 

A 	I didn't feel I needed to. 

Q 	And could you go into that - why didn't you feel you needed 

to? 

MS. DICKSON: I'm going to object to this, Your Honor, I don't think 

it's - 

THE COURT: Sustained. 

BY MR. FATTIG: 

Q Did the defendant volunteer any statements to you? 

A 	He made several spontaneous statements or remarks. 

Q What did the defendant say to you? 

A 	Just, aside from shoot me, do me a favor shoot me, words to 

that effect. At one point he asked me what - on the way to county jail, he 

1 24 asked me what I was arresting him for, and I told him I was arresting him for 

25 
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armed robbery, and he blurted out, that wasn't an armed robbery or words 

to that effect, this was no armed robbery. 

Q 	Did he mention, talk about tennis shoes at all? 

A 	Yes. 

Q What did he say about that? 

A 	Well, he was wearing cowboy boots and he said that if he 

was wearing his tennis shoes there was no way I would have caught him. 

MR. FATTIG: Nothing further at this time. 

THE WITNESS: And he also said I was slow. 

BY MR. FATTIG: 

Q He said you were slow? 

A 	Yeah. 

Q 	Did he poke fun at you about that? 

A 	Oh, yeah, sure. 

MR. FATTIG: Nothing further, Your Honor. 

THE COURT: All right. 

CROSS EXAMINATION 

BY MS. DICKSON: 

Q 	Sir, you are familiar with this area, is that correct? 

A 	Somewhat, I was in — I worked that area for six months prior 

to this. 

O Okay, that was my question. Six months prior to this incident, 

you were in that command, the Southwest Command? 

A 	Yes. I'm sorry, about five months. 
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Q 	About five months? 

A 	Yes. 

O Are you still in that command? 

A 	No, I'm not. 

Q Do you still go into that area or not? 

A 	Once in awhile. I'm a detective sergeant now, so I'm all over 

town. 

Q But that's not your particular assignment? 

A 	That's not my area. 

Q But you are, nevertheless, still familiar with the area, at least 

to some extent? 

A 	Somewhat. 

Q Let's talk about the area. (Sets up photo on easel) 

THE COURT: You might need to angle it a little more so that the jury 

can see it a little more clearly. 

BY MS. DICKSON: 

Q Can you see that, officer? 

A 	Yes, ma'am. 

O This is the Parkway Inn down here, is that correct? 

A 	Yes. 

Q Now, did you go to that location on that day? 

A 	No, ma'am. 

Q But you are familiar with the Parkway Inn? 

A 	I've been there a few times over the years. 
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Q And are you familiar with the fact that there's sort of an 

archway here in the center that you actually drive into? 

A 	I couldn't swear to that; I remember that, right. 

Q Okay, if you don't know, you don't know. 

A 	Okay. 

Q And you've indicated that this is an industrial area, is that 

correct? 

A 	Yes. 

O There are warehouses and industrial buildings of all different 

kinds? 

A 	Right. 

Q There are also chainlink fences around most of these 

properties, is that correct? 

A 	Yes. 

O And some of them have like a type of razor wire on the top of 

them? 

A 	I'm not sure about that. 

Q Are you also familiar with the fact that there are some fairly 

high brick or cement walls in that area around those properties? 

A 	Yes, there's some. 

Q 	So, this is not an area that you can just walk through, is that 

correct, because of the fences and the walls? 

A 	You could walk — I mean, you could get through that area. 

0 	Have you ever? 
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A 	I haven't had to. 

Q Are you also familiar, I think you said, with the fact that there 

is a, like a Budget Suites that's right in this area? 

A 	The Budget Suites is further west. 

Q Well, it's actually rather — west is this way? 

A 	Yes, ma'am. 

Q It actually goes all the way around, doesn't it? 

A 	I'm trying to see where McDonald's is — 

Q Can you see? If you need to come down to see, that's fine. 

A 	No, I'm fine, I'm fine. Yes, that's Budget Suites there. 

Q Okay, it goes actually behind the McDonald's and sort of 

almost curves around behind it? 

A 	Yes. 

Q And there's fencing around the Budget Suites, correct? 

A 	Last I saw, there was a wall, a brick wall, with openings. 

Q A wail. Now, let's see. Where this — actually, here at the 

corner of Tropicana and Polaris is actually the Wild West Casino, correct? 

A 	Yes, ma'am. 

Q And over here is the Wild Wild West Truck Stop, in this area? 

A 	Yes. 

Q This photo was not taken on April 22nd of last year, correct? 

A 	I don't know when the photo was taken. 

Q 	So, we're not looking at something that actually depicts the 

vehicles that were there on that day? 
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A 	Probably not. 

Now, when you saw Mr. Day, he was in this area, is that 

correct? 

A 	Yes. 

In what looks like almost a dirt area here? 

A 	Yeah. 

A little bit north of that, where these trucks are parked now? 

A 	Yes, ma'am. 

And when you saw him you said that — well, before we get to 

that point, let's do a little more orientation. You mentioned the In-and-Out 

Burger, that would be right here, is that right? 

A 	I believe so. 

And this is the McDonald's here that's marked? 

A 	Yes. 

And this is a Honda motorcycle shop, correct? 

A 	For some reason I thought it was a Harley shop, but I think 

you are correct. 

Okay, it's a motorcycle shop of some sort? 

A 	Yes. 

Are you familiar with the lumpers? 

A 	The lumpers? 

The Jumpers who sit in this area, the men who do day labor 

for truckers? 

A 	I've never had any contact with them, but I know there are 
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some day laborers down there. 

Q Who basically hang out, I believe, in this area along Polaris? 

A 	Quite possibly. 

Q There's also a truck wash in this area along Polaris, is that 

correct? 

A 	I'm not sure about that. 

Q Now, you told us that as the birds fly, you would estimate 

this distance to be, what did you say, three to four hundred yards? 

A 	Yes. 

Q Have you ever measured it? 

A 	No, I have not. 

Q You can't go as the bird flies, is that correct? 

A 	Oh, yes. 

Q But you've never done it, have you? 

A 	No. 

Q 	And you are aware that there's a lot of fences and walls in 

this whole area here, correct? 

A 	Yes, urn-hum. 

Q Have you ever measured the distance if you went up 

Industrial to Tropicana? 

A 	No, I have not. 

Q Would you agree with me that it's probably half a mile or 

more? 

A 	Yeah, that would be a fair estimation. 
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Actually, over nine hundred yards. 

	

A 	Okay. 

Now, you received or heard the dispatch over the radio, 

correct, about this robbery? 

	

A 	Yes. 

And a description was given of the suspect, is that correct? 

	

A 	Yes, ma'am. 

Do you remember what that description was that was given? 

	

A 	Yes, a white male, mid-40's, blue jeans and a white and blue, 

I believe, striped shirt, with a mus- 

Nothing about boots, correct? 

	

A 	I don't believe so. I don't remember that. 

White and blue striped shirt, did you say? 

	

A 	Striped shirt, yes. 

Now, you hadn't talked to Ms. Walker, is that correct? 

	

A 	No, I have not talked to her ever. 

Ever? 

	

A 	Well, I ran into her — 

	

Q 	Here in the courthouse? 

	

A 	Yes. 

But in terms of the investigation, you had no part of that? 

	

- A 	No, ma'am. 

So, you don't know that she had indicated the gentleman was 

approximately her age, and 52 is her age? 
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A 	No. 

Q Now, when you saw Mr. Day he was walking in the truck 

stop, is that correct? 

A 	Yes. 

Q There were other people in the area, is that correct? 

A 	Yes. 

Q Other truck drivers? 

A 	One that I saw for sure. 

Q Other people working around the trucks? 

A 	I didn't notice. 

0 	Any of them wearing jeans? 

A 	They could have been; probably, actually. 

Q Any of them have gray hair? 

A 	Not that I noticed. 

Q How many people did you notice? 

A 	Two people. 

Q Now, there wasn't any information that you had been given 

that the robber was located in that area, is that correct? 

A 	Just that he ran northbound and that was north. 

Q 	North from Industrial or from the location down on Industrial? 

A 	Yes, ma'am. 

Q And there wasn't any indication of whether the person had 

gotten into a vehicle at some point, was there? 

A 	No. 
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g or doing anything of that 

.1h the description because he 

ascription? 

sorry. 

gth then as it is now, is that 

ght now. To the best of my 

pretty close to what it is 

Mr. Day wasn't hiding or running or doing anything of that 

nature when you saw him, was he? 

A 	When I first saw him? 

Yeah. 

A 	No. 

And you said he seemed to match the description because he 

was wearing jeans and he had gray hair? 

A 	He had long gray hair. 

Was long gray hair part of the description? 

A 	1 believe so. And the mustache, sorry. 

Mr. Day's hair was the same length then as it is now, is that 

correct? 

A I can't see the back of his hair right now. To the best of my 

recollection, it was a little bit longer but probably pretty close to what it is 

now. 

een marked as Defense 

was taken at the time of his 

I'm going to show you what's been marked as Defense 

Proposed Exhibit A. Do you recognize that? 

A 	Yes, ma'am. 

Is that a picture of Mr. Day that was taken at the time of his 

arrest? 

1cDonald's? 

shirt? 

A 	Yes, it is. 

And that's at the scene at the McDonald's? 

A 	Yes, ma'am. 

And he's in handcuffs without a shirt? 
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A 	Yes, that's him. 

O And that fairly and accurately depicts what he looked like on 

that day? 

A 	Yes, ma'am. 

Q Now, you said you first saw Mr. Day just sort of walking 

around in that area, and then when you next saw him you said something 

about you were creeping through the area, I guess trying not to be seen. 

A 	Yes, that may have been the wrong term to use, but I was 

surreptitiously driving my car through the parking lot. 

Q That's what I understood you meant by creeping. 

A 	Okay. 

Q 	Then you saw him talking to a truck driver, is that correct? 

A 	Yes. 

0 	Was he actually like, standing up on the running board talking 

to that driver? 

A 	Yes, he was. 

O And that's when you approached him? 

A 	Yes. 

Q 	Was he standing on the driver's side of the vehicle or the 

passenger side? 

A 	Driver's side. 

Q And you parked your vehicle in front of that truck, is that 

correct? 

A 	Not directly in front, just to the west of the truck. 
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Q 	And you said something about a 45 degree angle? 

A 	Yes. 

O Do you know whether or not that truck could move when 

your vehicle parked where it was? 

A 	It probably could have. 

Q Have you ever driven a truck? 

A 	In the Army, I did. 

0 	A big 18-wheeler? 

A 	Not an 18-wheeler, no. 

Q 	Did you ever get the name of that truck driver? 

A 	No, I did not. 

O And you asked that truck driver to actually watch your police 

vehicle when you took off running after Mr. Day? 

A 	Yes. 

Q At some point you went back to your vehicle, is that correct? 

A 	Yes. 

Q You never got the name of that truck driver, is that correct? 

A 	No, ma'am. 

Q Mr. Day told you that he had been driving trucks all over the 

country that week, is that correct? 

A 	Yes, ma'am. 

Q Now, you told us yesterday that I guess you were getting a 

little bit nervous because Mr. Day was walking towards you — 

A 	Yes. 
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- and you were telling him to stay away? 

A 	I was just telling him to stay in front of the car. We have a 

procedure. 

Did you mention any of that in your police report? 

A 	I don't recall. 

Do you have a copy of it? 

A 	I did, but I don't have it with me. 

(Copy of report is shown to the witness) 

THE WITNESS: Can you repeat your question, ma'am? 

BY MS. DICKSON: 

Probably not, but the gist of it was did you mention in your 

report any of this information that you told us yesterday about Mr. Day 

approaching you and making you nervous and telling him to stand in front of 

the car and him keep coming towards you? 

A 	I did mention that I asked him twice to stand in front of the 

car in the report. 

But nothing about the rest of that - 

A 	No. 

- about him making you nervous and coming towards you 

and moving - 

A 	If I used the term nervous, I didn't mean it that way. 

But you didn't mention anything in the report about him 

coming within arm's reach of you? 

A 	No, I don't see that anywhere. 
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Q Now, you weren't keeping track of the time when you went 

there — 

A 	No, ma'am. 

0 	— in relation to the call, but you thought it was about twenty 

minutes later? 

A 	You could say that, I mean, that's just an estimate that I 

have. It could have been anywhere from twenty minutes to a half hour. 

Q But it was probably at least twenty minutes? 

A 	I would say so. 

Q Had you been told the amount of money that had been taken 

in the robbery? 

A 	1 don't think it was mentioned over the radio. 

Q 	Had you been told at some point about the amount of money? 

A 	Yes. 

Q And what were you told was the amount of money that was 

taken? 

A 	I believe I was told a thousand fifty-four or some, a thousand 

fifty. 

Q 	Would it help you to refresh your recollection to look at your 

report? 

A 	Sure. 

Q Would you do so? 

A 	Yeah, I'm sure I got this out of the crime report. 

Q One thousand fifty-one? 
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A 	One thousand fifty-one, yes, ma'am. 

Q You have no way of knowing if that's the accurate amount, 

that's just the amount you were told had been taken in the robbery? 

A 	Yes, ma'am. 

Q And when you arrested Mr. Day and you emptied out his 

pockets, you counted the money that was in them, is that correct? 

A 	Yes. 

O And there was one thousand eighteen dollars and fifty-five 

cents, correct? 

A 	I believe so. 

Q Again, would it help you to refresh your recollection to look 

at your report, or somebody's report. I don't think it's in the one you have 

there. 

A 	You know, it might be in the Impound Report, ma'am. Yes, 

one thousand eighteen dollars and fifty-five cents. 

Q 	Had you been told there were no coins taken? 

A 	I wasn't told that. 

Q Did you learn that at some point or not? 

A 	No. 

O And you're the person who counted the money, correct? 

A 	I counted it with another officer present. Actually, there were 

many officers present at that point. 

Q Do you remember if there were any one hundred dollar bills in 

that? 
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A 	I do not remember that. 

Q And then are you the person who made the decision to give 

this money to the manager of the motel? 

A 	Yes. 

Q Were you the senior officer on this case? 

A 	I was one of the supervisors. 

Q Did you actually release the money or did someone else do 

that? 

A 	I would have to look at that report to see who signed it, 

ma'am. Looks like it was released by Officer Montoya; yes, Mark Montoya. 

Q 	Do you recall whether you were present when that happened? 

A 	1 don't recall. 

Q Do you remember saying something to Mr. Day about, you 

know, you're lucky this wasn't twenty years ago, I would have just put a 

cap in you? 

A 	1 never said that to Mr. Day. That's a ridiculous statement. 

Q Anything about, you would have blown him away? 

A 	Absolutely not. If he tried to run me over, I was going to. 

Q And you did have your gun drawn when you were chasing 

him, is that correct? 

A 	Yes. 

Q And there was some struggle to get Mr. Day out of the truck, 

is that correct? 

A 	A brief struggle. 
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9 	 • 
Q Were other officers helping you or were you the only one who 

was involved in that? 

A 	It was a small cab, so I just went in and got him. 

Q And you said something about you had to pull him out and he 

was grabbing on to the things to hold on? 

A 	Yes. 

Q Did you ever find a shirt belonging to Mr. Day? 

A 	No, I did not. 

Q Did you ever look? 

A 	Yes, I did. 

Q Did you look in the back of the truck that he was talking to 

the trucker of? 

A 	No, I did not. 

Q 	Where did you look? 

A 	I looked — actually, after I made the arrest, I came back into 

the area, I looked around the truck stop and I checked some garbage cans. 

That was a couple of hours later. They never found it. 

So, you looked like around, in the garbage cans, that kind of 

A 	Yes. 

Q Do you know whether anybody took any fingerprints from the 

location where the robbery took place? 

A 	I don't know about that. 

Q Would that not have been any part of your assignment here? 
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A 	No, that would have been a robbery detective. 

Q Do you know if there was a robbery detective called out in 

this? 

A 	No. 

Q So, there was no robbery detective? 

A 	Not to my knowledge. 

Q If there was no robbery detective, does that put you in charge 

of the investigation? 

A 	No, it goes up to the robbery detectives. 

a 	Even if they're not called out? 

A 	Right. 

Q 	Do you know whether any other kind of investigation was 

done at all? 

A 	Do you mean a follow-up investigation? 

O Anything. 

A 	Not to my knowledge. 

MS. DICKSON: Court's indulgence for a moment. 

BY MS. DICKSON: 

O When you saw Mr. Day, did he have anything in his hands? 

A 	No. 

Q He wasn't carrying anything? 

A 	No. 

O Did you notice any other items, property belonging to him that 

he had at the time? 
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A 	No. 

o And the only things that he had in his pockets are the money 

and the knife? 

A 	I can't remember if he had a wallet or not. I don't recall. 

O Nothing that he would have — 

A 	Carried in his hand? 

— recently purchased? 

A 	No. 

MS. DICKSON: I have no other questions. 

MR. FATTIG: Can we approach, Your Honor, briefly? 

THE COURT: You may. 

(Whereupon a bench conference was held) 

REDIRECT EXAMINATION 

BY MR. FATTIG: 

Officer, on cross-examination, you testified that you didn't 

essentially investigate that trucker the defendant was talking to? 

A 	No. 

Did you have a conversation with that trucker? 

A 	Yes, I did. 

Cl 	When, in context, did you have that conversation? 

A 	When I got Mr. Day in front of the vehicle. In all fairness, I 

want to make sure this is him. I went over to the trucker and I asked him a 

question. 

O And what did you ask the trucker? 
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A 	I asked him what they were talking about. 

What did the trucker tell you? 

MS. DICKSON: Objection, Your Honor. 

THE COURT: Objection overruled. Proceed. 

THE WITNESS: The truck driver stated to me that Mr. Day offered 

him a hundred dollars to drive him to New Orleans. 

BY MR. FATTIG: 

And after that — after you heard that, what did you do based 

on that? 

A 	That's when I walked back over to Mr. Day, and Mr. Day 

again was adamant about why am 1 detaining him, and a tactical error I 

made mention. I said, well, there was a robbery down the street. 

And at that point he took off? 

A 	Yes. 

When you came back from the McDonald's, obviously your 

car was on the north side of the street, is that correct? 

A 	Yes. 

Was the trucker anywhere around? 

A 	He wasn't around and I don't — like I said, there was several 

trucks parked next to each other and he wasn't in the truck where he was 

sitting. I was very happy that my car was there, it was still running, the 

door was open, I had a bunch of equipment in the car, and I got in my 

vehicle and went back over to the scene. 

MR. FATTIG: Nothing further, Your Honor. 
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RECROSS EXAMINATION 

BY MS. DICKSON: 

Q 	Do I understand, sir, that the truck was there but the trucker 

wasn't? 

A 	I'm not sure if that was the truck, ma'am. 

0 	Okay. Well, there was a truck parked where the truck had 

been parked? 

A 	I believe so. 

MS. DICKSON: Nothing further. 

MR. FATTIG: Nothing further. 

THE COURT: All right. Thank you, you may step down. 

The State may call the next witness. 

MR. FATTIG: The State would rest at this point in time. I believe all 

the exhibits, 1 through 5A, have been admitted. 

THE COURT: Yes. 

THE COURT: All right. Defense? Ms. Dickson, you may call your 

first witness. 

MS. DICKSON: Yes, Your Honor. May I have the Court's indulgence 

for just a moment. 

Call Robert Day. 

ROBERT DAY 

Having been called as a witness and being first duly sworn testified as 

follows: 
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1 	 DIRECT EXAMINATION 

2 BY MS. DICKSON: 

3 	Q 	Mr. Day, could you tell the ladies and gentlemen of the jury 

4 your name, please? 

5 	A 	My name is Robert Jamie Day. 

6 	0 	And what are you known by? 

7 	A 	Jamie. 

8 	Q 	How old are you, Mr. Day? 

9 	A 	I'm 47 years old. 

10 	0 	Back in April of 2000, you would have been 46? 

11 	A 	46, right. 

12 	Q 	Where are you from originally, Mr. Day? 

13 	A 	I'm from Kansas, Leavenworth, Kansas. I was born in 

14 

15 

16 

17 

18 

19 

20 	(:). 	Mr. Day, you've had some trouble in your life, is that correct? 

21 	A 	Yes, ma'am. 

22 	Q 	And as a result of that, you've been convicted of some crimes, 

23 is that correct? 

24 	A 	Yes, ma'am. 

25 
II - 36 

Leavenworth, Kansas. 

MS. DICKSON: Now, I'm having a little trouble hearing you - 

THE WITNESS: I was born in Leavenworth, Kansas. 

MS. DICKSON: - so, I want you to keep your voice up and move 

that closer to your mouth. Thank you. 

BY MS. DICKSON: 
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Back in 1984, were you convicted of a bank robbery? 

A 	Yes, ma'am. 

And in 1994, were you convicted of two charges involving 

some stolen credit cards? 

A 	Yes, ma'am. 

And as a result of those convictions, did you serve a 

sentence? 

A 	Yes, ma'am. 

O 	I want to take you back to approximately - well, to exactly 

the year 2000. 

A 	Okay. 

April of 2000. Had you finished your sentence for the bank 

robbery? 

A 	Not - April, 2000? 

April, 2000. 

A 	Yes, ma'am, it was completed but I didn't realize that it was 

completed. I thought that I had - well, it's a long story. 

I know it's a long story, let's try to make it a little bit shorter. 

Did you think that there was a warrant out for you because of that bank - 

robbery conviction? 

A 	Yes, ma'am. 

And why did you think there was a warrant for you? 

A 	Because when I got out of prison, in the halfway house I met 

a girl and we fell in love, you know, and we wanted to get together. And 
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I got out before she did and I went down and had some blood drawn and 

everything. I was waiting for her to get out, and I found out that I had some 

- I brought some things home with me that I didn't go to prison with. 

Q 	You're talking diseases? 

A 	Yes, ma'am. 

O 	Would you tell the ladies and gentlemen what the disease is? 

MR. FATTIG: Objection, relevance. 

THE COURT: Relevance, counsel? 

MS. DICKSON: The relevance is to his state of mind, Your Honor, 

and it explains some of the remarks that he made to the police officer. 

THE COURT: Objection overruled. 

THE WITNESS: Anyhow, I found out that I had Tuberculosis and 

Hepatitis. And when she - excuse me, I'm sorry, I'm very nervous. It's 

been going on for a long time. 

THE COURT: There's no question pending in front of you. Please 

keep your remarks to yourself. 

BY MS. DICKSON: 

CI 	You found out you had Tuberculosis and Hepatitis - 

A 	Hepatitis C. 

Q 	Hepatitis C, is that a fatal disease? 

A 	Yes, ma'am. 

0 	Is there any cure for Hepatitis C? 

A 	From what I understand, the only thing they can do is give 

you a liver transplant. 
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IQ 	Now, did you tell your girlfriend about this? 

A 	Yes, ma'am. 

Q And what happened as a result of that? 

A 	Well, we tried to act like it didn't matter, but it did. So, I 

packed a bag and there was a truck stop not too far from the house, and I 

walked down to the truck stop and found me a driver and went out on the 

road. 

Q Was that something that you were supposed to do or not? 

A 	No, I wasn't. 

Q Why? 

A 	Because I was on parole. 

Q 	So, you ran away from your parole? 

A 	But I only had like a little bit - I only had a little bit left. 

Q How much time did you have left? 

A 	Less than 60 days, and apparently what had happened was 

that they had just let it expire. But I didn't know that, I thought there was a 

warrant out for me for parole violation. 

Q 	So, in April of 2000, you thought you had a warrant out for 

your arrest, is that correct? 

' A 	Yes, ma'am. 

Q Let's go back to that - well, let's go back even before that. 

When did you come to Las Vegas? 

A 	February. 

Q February of 2000? 
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A 	Right. 

O So, had you been here a year before April of 2000? 

A 	No, ma'am. 

Q And how did you come to Las Vegas? 

A 	I came with a truck. 

O What do you do for a living? 

A 	Well, I'm a lumper, but, you know, a lot of the lumpers are - 

I do a little more than lump. I don't just, you know, just carry the stuff to 

and from the truck. I go out on the road with the drivers. I pack, load, carry 

and drive, I do it all. If a driver will let me drive out on the road, I don't have 

a COL, but I can drive. I've been around trucks ever since I was a kid. My 

dad was a diesel mechanic, truck driver, race car driver, all that stuff, and 

I've been around that stuff all my life. 

Q Let me - a lunnper is someone who normally just loads and 

unloads a truck, is that correct? 

A 	Yes, ma'am. I got sidetracked there for a second. But, 

generally, I stay out on the road, but sometimes, like when I'm running with 

a driver that has to go home - you know, he's been out for a couple of 

months or a few weeks and his wife's complaining, wants him to come 

home, he'll go home and he'll drop me off at a truck stop and I'll find 

somebody else to run with. Sometimes, maybe I'll stay there at the truck 

stop for awhile and work out of the truck stop catching different trucks by 

the day, different trucks every day. As the trucks are pulling in, you know, 

coming through town, they'll come in with a load and they'll need their help. 
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They'll pull over to the truck stop and say, you, you, you know, do we got a 

loader, I need two men, or whatever. We jump on the truck and we go do 

the job. 

Q 	So, when you said that you came to Las Vegas in February, 

were you in Las Vegas between February and April of 2000, for that entire 

time? 

A 	No, ma'am, I left out of town a couple times. 

Q 	When you're working as a lumper, tell us what kind of money 

you can make? 

A 	Well, it depends. It varies, okay. Let's say a driver has — 

generally what they go by, now this is generally speaking, they go by a 

hundred weights. And it's like, I'm not good with math, I think it's a dollar 

a hundred weight. In other words, if you've got 12,000 pounds, that's 120 

dollars, so what is that, a dollar a hundred weight, something like that. So, 

if you're a loader, though, they'll pay you more because the loader is the guy 

that the driver pays to make sure that your stuff is loaded on that truck 

where it won't get broke, it won't be broke when it gets to wherever you're 

going to. And so, he makes a little bit — a little better. You know, I can 

make between a hundred, two hundred dollars a day. 

Sometimes, though, there's another thing that I do, a little 

hustle that I got going here in Las Vegas. They have the conventions and I 

met this gal that's a lumper and she's got this little pick-up truck with a CB 

radio in it, and sometimes she'll work with me — 

THE COURT: Counsel, bring it back to some relevance. 
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1 	ci 	Okay, you would do jobs working at the conventions as well, 

2 is that correct? 

3 	A 	Yes, ma'am. Sometimes those pay even better. Those are 

4 pad-wrapping the display cases, the displays from the conventions. 

5 	ci 	So, how much could you earn working the conventions? 

6 	A 	Say, two hundred, two hundred fifty dollars for four hours 

7 work. 

8 	ci 	Now, how about if you're going out on the road with the 

9 trucker and actually traveling across with him across the country? 

10 	A 	I make a hundred bucks a day, plus expenses. 

11 	0 	And back in April of 2000, that's the kind of money you were 

12 making? 

13 	A 	Yes, ma'am. 

14 	Q 	Did you have a place to live at that time or were you pretty 

15 much an itinerant? 

16 	A 	No, ma'am, not really. There was a - if I didn't have - if I 

17 wasn't out on the road, there was a couple people I'd go stay with them, 

18 you know, for a couple days until I found somebody else, somewhere else 

19 to go. 

20 	ci 	Let's talk about April 22nd of the year 2000. Do you 

21 remember where you were on that day? 

22 	A 	Yes, ma'am. 

23 	Q 	Where were you? 

24 	A 	Okay, you mean, when this happened? 

25 
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No, let's start - what did you do that day? Were you working 

that day? 

A 	Yes, ma'am. 

Where were you working? 

A 	All right. I just got in town the night before from Georgia. 

How long had you been out of town? 

A 	Seven days. I made a seven-day run from Atlanta to 

Victorville, California and back here. 

And that was with another truck driver? 

A 	Yes, ma'am. 

And you got paid for that? 

A 	Yes, ma'am. 

How much did you get paid for that? 

A 	Five hundred and sixty bucks. Seven hundred dollars for - 

you see, what I do, I draw twenty bucks a day and he holds the rest until - 

that's what I do with the driver. I'll draw twenty dollars a day for my beer, 

cigarettes, candy, whatever. The driver pays for all my meals and all that 

stuff. And we got back into town that night and I went into the casino, I 

ate, took a shower, come back out, got me a pack of one dollar bills, played 

some slots for awhile, went out and went to sleep in the truck. And I met - 

no, before I went out to sleep in the truck, I met the driver of the truck 

where Mr. Flaherty, where Sergeant Flaherty saw me. 

Do you know that gentleman's name? 

A 	No, ma'am. 
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Q Now, as a lumper, do you normally know the names of the 

people you work for? 

A 	Well, if we're out on the road I do, yes, ma'am. Sometimes 

I'll even go home with them and stay with their families for, you know, a 

week until they're ready to go back out on the road. But, generally on day 

labor, we get together - man, it's let's get it done and over with. We'll get 

to the shipper's house and we'll all introduce ourselves to the shipper and 

half the time we don't even know each other. 

Q So, I guess I should have asked you this, the lumpers in the 

area of the Wild Wild West, do they have a particular location where they 

congregate? 

A 	If I could show you on that thing. 

Q 	Do you want to step down here? Here's the pointer. 

A 	Okay. Let me see where we're at. 

THE COURT: You're going to need to move the microphone so that 

we can pick him up on the mike. 

THE WITNESS: (Pointing to photo) All right, generally this right in 

here is where we all hang out at, from this corner right here - 

BY MS. DICKSON: 

O Which is the corner of Tropicana and Polaris? 

A 	Right. From this corner right here, all the way back here 

these guys will be on the sidewalks, on the corners, and all the way back 

here to the trucks, waiting for the trucks to come off of the 1-15 into the 

truck stop or coming out of the truck stop and picking guys up. We're not 
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supposed to be on the property. 

Q Says who? 

A 	Says the Wild West. 

Q 	And have you ever had any problems with the Wild Wild 

West? 

A 	Yes, ma'am, they run us off all the time. 

Q They don't like the lumpers hanging out there? 

A 	No, ma'am. 

Q 	So, the lumpers hang out along Polaris, alongside the truck 

stop? 

A 	Yes, ma'am. 

Q How does a trucker hire a lumper if he wants to? 

A 	Well, with most of them, what they do is they just stand 

there on the sidewalk and when the trucks come in they, you know, point at 

a guy or two guys or whatever, they'll call one over or they'll ask them if 

they're working, or they'll just stop and the guys will run up and jump on the 

side of the truck. And me, I'm a little more aggressive than that, I go into 

the truck stop, I go into the lot. And what I do is, I pass myself off. I look 

like a driver. I wear company clothes, I've got uniforms for every company, 

Allied, United, North American. I'm always clean, I'm always presentable, 

and I try to keep the Wild West from bothering me, and half the time they 

don't even know I'm not a lumper. 

Q Not a lumper or not a trucker? 

A 	Not a truck driver. 
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Q Okay, so you started to tell us you had been working for 

about a week or so before the 22nd, you got back the night before, and then 

you met up with this truck driver? 

A 	Yes, ma'am, in the Wild West that night, talked to him for a 

couple minutes. He had 1 2,000 pounds going out in the morning, unloading 

over - I'm not that familiar with the streets out here, but it was like Craig 

Road and somewhere, I think it was like a military shipment, some kind of 

military shipment. Somebody in the military, the military pays for the move 

and the guy was in the military. 

Q So, did you help with this move? 

A 	Yeah, I got two - I had two guys waiting at 6:30 in the 

morning, we met with the driver. 

Q Two other lumpers? 

A 	Yes, ma'am. He gave us $20 to go across the street to the 

McDonald's to get something to eat and he went inside to get something to 

eat, he went inside the Wild West to get something to eat, and then we all 

met back out and he come out and we jumped on the truck, took off and 

went and did the 12,000, and - 

Q About how long did that take? About what hours were you 

working this job? 

A 	It was a four hour mini. We was done with it - we started 

maybe about 7:30 and was done by 11:30. 

Q And then what happened? 

A 	We got back to the truck stop and the driver went inside to 
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cash a comp check. A comp check is the way that drivers do their financial 

transactions. In the truck stops they just go in and just fill out the papers. 

I mean, I don't know, I've never cashed a comp check, I just know that it's 

real easy. They just fill out a little check and give it to the people, and they 

give them cash for it. So, he went in to cash a comp check to pay us and 

play some slots or eat or whatever he was going to do, and we got together 

- well, first we made a beer run. And we got back up in the trailer, we've 

got to fold up all the pads and clean the trailer up and everything. The trailer 

is empty and we've got to get it ready for him, he's leaving to go load 

somewhere else, and there that's when I was talking with him, when I was 

standing on the side of the truck, I was talking about going with him. 

Now, let me go back a little bit. When you are paid, are you 

paid in cash or check? 

A 	No, we're paid in cash. 

Always? 

A 	Always. 

And you were waiting for the trucker to come back and pay 

you? 

A 	Yes, ma'am. 

And in the meantime it was a part of your responsibility to 

clean up in the trailer - 

A 	Clean the trailer, yeah. 

- fold up the pads and things? 

A 	Yes, ma'am. 
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So, that's what you were doing, correct? 

A 	Yes, ma'am. 

And then what were you doing? 

A 	We started bumping dice. 

What do you mean by bumping dice? 

A 	Shooting dice. 

Now, who's we? 

A 	Me and the two lumpers, and then another two came up, so 

there was like five of us back there shooting dice and drinking beer. 

a 	Do you know any of the names of any of those people? 

A 	No, ma'am. We're just, you know, we just bump into each 

other now and then and I never know their names. I don't hang out with 

them or anything. 

So, you were shooting dice in the back of the truck? 

A 	Yes, ma'am. 

What were you wearing? 

A 	A pair of blue jeans and my boots. 

How about a shirt? 

A 	It was - it was hung up or laying around back there 

somewhere. 

In the back of the truck? 

A 	Yes, ma'am. 

O 	Why did you take it off? 

A 	Because it was hot and dirty back there. 
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• 
What kind of a shirt were you wearing? 

A 	At-shirt. 

What color? 

A 	Gray. It was a gray Allied Van Lines t-shirt. 

ci 	At some point in time did the trucker come back to the truck? 

A 	Yes, ma'am. 

Do you know what time that was at all? 

A 	It wasn't too long before Officer Flaherty showed up, I know 

that. I don't know what time it was. 

And did you have some discussions with the truck driver? 

A 	Yes, ma'am. 

Did you get paid? 

A 	Yes, ma'am. 

ci 	How much did you get paid? 

A 	One hundred and twenty dollars. 

ci 	Had you spent all of the money that you'd received the day 

before from your earnings? 

A 	No, ma'am. 

ci 	You still had that? 

A 	Yeah, I hadn't spent hardly none. 

Where do you keep your money? 

A 	In my pocket. 

ci 	Do you have a bank account? 

A 	No, ma'am. 
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Q Now, you said you were shooting dice in the back of the 

truck? 

A 	Yes, ma'am. 

Q Did you win or lose at that? 

A 	I won. 

Q Do you know how much you won? 

A 	I had about five hundred bucks going in and I come out with 

a grand. 

0 	So, you won about five hundred? 

A 	Yes, ma'am. 

Q Now, we've seen the pictures of how the money was all like, 

crumpled up? 

A 	Yes, ma'am. 

Q Why was that money all crumpled up? 

A 	Because when I hit my - when it come my turn for the dice, 

I made a few small bets with the other guys, fading them. When it come my 

turn to shoot, I bet it all and 1 hit my point. It took me about eight or nine 

throws to hit my point, and when you got it all bet and you hit your point, 

you snatch your money and go, because if you don't, they're going to keep 

you there and they're going to get it all back from you. I grabbed it up, 

jammed it in my pocket and jumped down out of the trailer, went back 

around to the front and I was standing there talking with the driver about 

trying to talk him into, hey, man, you know, running my spiel on him to go 

out on the road with him. I didn't ask him to go to New Orleans. I didn't 
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im a hundred dollars to take me to New Orleans, that's offer to pay him a hundred dollars to take me to New Orleans, that's 

ridiculous. 

Why is that ridiculous? 

A 	Because it's just ridiculous. 

Would a truck driver take you to New Orleans for a hundred 

dollars? 

A 	No, ma'am. 

Why? 

A 	Well, number one - 

Q 	How much would it cost him to go to New Orleans? 

A 	In fuel? 

Yes. 

A 	From here? 

o 	Yes. 

A 	Man, that's clear across the country. That's 2,000 miles, 

at least. New Orleans is almost all the way to Atlanta. 

So, would it cost more or less than a hundred dollars of fuel 

just to go to New Orleans? 

A 	It would cost a whole lot more. 

So, you didn't offer the trucker a hundred dollars to take you 

to New Orleans? 

A 	No, ma'am. If I offer somebody or ask somebody to go with 

him, it's going with him for work, it ain't paying him to take me somewhere. 

Do you remember when Officer Flaherty came up to the truck? 
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• 
A 	Yes, ma'am. 

Did you know who he was? 

A 	Well, I thought he was - the first thing that I thought was 

that he was security from Wild West, because the way he - what he done 

was he pulled in like he was blocking the truck from getting out, and he got 

out of his vehicle, okay. And it was like one of the kind of cars that the - 

not the security for the Wild West, the guys that wear the uniforms, but the 

security supervisors from the Wild West. I don't know what kind of car, it's 

got tinted windows and it don't look like a police car. 

And we've heard that it was not a marked police vehicle, 

right? 

A 	Right. 

o 	So, you thought he was the security from Wild Wild West? 

A 	Yes, ma'am. 

O 	And did that cause you some concern? 

A 	Yeah, I wasn't supposed to be there. 

What happened next? 

A 	He got out of his car and he was real scared or real - scared 

is the wrong word, he was intense. And I was half drunk, we'd been back 

there shooting dice and drinking beer, and I'd already drank about - this is 

maybe an hour and a half, maybe two hours after we got back, I'd already 

drank maybe a six-pack already. I mean, I'm not an alcoholic, furniture 

movers, that's - 

THE COURT: Counsel, would you put a question to him? He's 
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• 
starting to ramble. 

MS. DICKSON: Thank you, Your Honor. 

BY MS. DICKSON: 

Just try and answer my questions, okay? 

A 	Okay. 

I know there's a whole lot more. 

A 	Okay. 

But, what happened after the officer got there? You said you 

were half lit - 

A 	Okay, he was standing - he got out of his car and he was 

standing where I couldn't really see him. I mean, I could see his top, all 

right, and he's talking to me but he's doing like this, like he's looking around 

like - it spooked me, it was like, it felt like we were surrounded and 

somebody was coming, the cops were coming was my first idea, because - 

Q 	Why was that a concern? 

A 	Because I'm a parole violator. 

So, you were concerned that you were about to be arrested? 

A 	Yes, ma'am. 

Did you - 

A 	Well, no, I was concerned maybe he had already called the 

cops, and I just broke and ran. 

Did you hear him say anything about he was investigating a 

robbery? 

A 	No, ma'am. 
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1 	Q 	You don't remember him saying that? 

2 	A 	No, ma'am. 

3 	Q 	And you ran? 

4 	A 	Yeah. 

5 	Q 	And where did you run? 

6 	A 	I ran straight over to the McDonald's and there was a truck 

7 parked there and the refer was running. I know the difference between a 

8 refer running and the motor running, I've been around trucks all my life. And 

9 I jumped up in it and laid down, trying to hide. And the next thing I know - 	1 

10 	Q 	In the cab? 

11 	A 	Yeah. And the next thing I know the guy's out there beating, 

12 and I look and he's got his gun pointed at me. And then I seen his badge on 

13 his thing and I'm like, oh, man, not again. 
1 

14 	Q 	And did you struggle when he was trying to pull you out of 

15 the truck? 

16 	A 	Well, I didn't like the way he grabbed me and started jerking 

17 on me. Yeah, I guess I - 

18 	Q 	And you're grabbing on to things in the truck like you say? 

19 	A 	Yeah. 

20 	Q 	Now, did you have some conversation with that officer, and 

21 he told us it was something like - when he said he was arresting you for 

22 armed robbery, you said something about, that wasn't an armed robbery. 

23 Do you remember that conversation with him? 

24 	A 	i don't remember exactly what was said, but what it was 

25 
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was 1 was letting him know I didn't run because I'm sweating an armed 

robbery, I ran because I'm sweating something else, which is the parole 

violation. I didn't run because of no robbery. I knew I didn't have nothing 

to sweat on that. 

The officer also said you said something like: do nne a favor 

and shoot me. 

A 1 didn't say nothing like - well, he told me, he said, if this 

was twenty years ago, I'd have just blown you away. And I said, pal, you'd 

have done me a favor. It went down just like that, because I knew I was 

going back to prison for parole violation. It didn't have nothing to do with 

no robbery. 

Did you rob the Parkway Inn? 

A 	No, ma'am, I did not. 

Have you ever been to the Parkway Inn? 

A 	No, ma'am. I've gone past them but I've never been in there. 

And as far as you know, you've never stayed there, is that 

right? 

drivers, do you stay at 

ire to have an 1.D. to stay at 

A No, ma'am. 

When you're working with truck drivers, do you stay at 

motels on occasion? 

A 	Yes, ma'am. 

Do you know what - do you have to have an 1.D. to stay at 

motels? 

A 	Generally speaking, yeah. 
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Q 	Do you have an 1.0.? 

A 	No, ma'am. 

Q So, how do you stay at a motel without an 1.11? 

A 	Stay with somebody else, I guess - 

Q So, someone else rents the room? 

A 	- with the driver, yeah. 

Q You also had a knife in your pocket? 

A 	Yes, ma'am. 

Q This knife? (Shows knife to witness) 

A 	Can I have my glasses? Yeah, that's it, that's it, that's my 

knife. I can see it. 

Q Can you see it okay? 

A 	Yeah, that's it. 

Q How long have you carried this pocket knife? 

A 	Man, I've had that pocket knife a long time. 

Q Are we talking years? 

A 	That's my work knife. You got to have - yes, ma'am, I've 

had it for years. You got to have a knife like that on the job to cut boxes 

open, to cut tape, to cut string. Every lumper carries them. 

Q How about truck drivers, do they carry knives? 

A 	Yes, ma'am. 

MS. DICKSON: Court's indulgence for a moment. 

BY MS. DICKSON: 

Q Mr. Day, do you have any tattoos on you? 
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1 	A 	I'm covered with them. 

2 	Q 	Would you stand up? I want you take off your shirt. 

3 	A 	Both of them or just - 

4 	Q 	Just the dress shirt. 

5 	MR. FATTIG: Your Honor, I would ask that the photograph that 

6 was earlier marked that shows the tattoos be admitted, rather than this 

7 exhibition. 

8 	MS. DICKSON: Well, I think the jury is entitled to see first-hand what 

9 the tattoos look like. 

10 	 THE COURT: I'll allow it. 

11 BY MS. DICKSON: 

12 	Q 	You have tattoos which cover pretty much your forearms, is 

13 that correct, and above as well? 

14 	A 	Yes. 

15 	Q 	But, your forearms on both sides of the fronts and backs of 

16 your arms have tattoos on them, is that correct? 

17 	A 	Yes, ma'am. 

18 	0 	And you had those back in April of 2000, is that correct? 

19 	A 	Yes, ma'am. 

20 	MS. DICKSON: Thank you, sir. 

21 	 I have no other questions. 

22 	THE COURT: Actually, it's a few minutes before twelve, this might 

23 be a good time to break, rather than break in the middle of your cross- 

24 examination. 

25 
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S 	 • 
I'll remind the jury that it's your duty not to discuss this case 

among yourselves or with anyone else, nor are you to read, watch, or listen 

to any reports or commentary on this case, and that includes without 

limitation radio, television, or newspapers, nor are you to form or express 

any opinion about this case until it's been finally submitted to you. 

With that, we'll be in recess until 1:30. We will be in a 

different courtroom this afternoon. 

(Whereupon the lunch recess was taken 

at the hour of 11:55 a.m.) 

* * * * * 
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• 	• 
WEDNESDAY, MARCH 14, 2001; 1:35 P.M. 

(Whereupon the following proceedings were held 

in the presence of the jury) 

THE COURT: All right, we'll be back on the record. Back in the 

presence of the jury panel, all members of the panel are present, counsel for 

both sides are present, Mr. Day is present. 

Counsel, you may start your cross -examination. 

MR. FATTIG: Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR. FATTIG: 

Q Sir, are you familiar with the Parkway Inn there on South 

Industrial? 

A 	Yes, sir, I know where it's at. 

Q Have you been there before? 

A 	No. 

Q Never stayed there? 

A 	No. 

Q When you were arrested you had a thousand eighteen dollars 

on you, and fifty-five - 

A 	Yes, sir, that's what they say. I don't know exactly how 

much it was, but that's what the police report indicated. 

0 	Does that sound about right to you? 

A 	It was more than I started out with, I know that. 

H-59 

Page 363 



1 
I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

...■■■•• ■■■=1•■■•••■miiIIIMINIIIMM. • 	o 

Q You didn't have that in a wallet, right? 

A 	No, sir. 

Q In fact, you don't even own a wallet? 

A 	Yeah, I did. 

Q Where did you have your wallet at? 

A 	My back pocket. 

Q So, you had a wallet on you? 

A 	Yes, sir. 

Q 	Where did you live as of April 22nd, 2000? Were you just a 

vagabond on the road all the time, or did you have a residence? It seems like 

a simple question. 

A 	I wasn't a vagabond. You know, I was comfortable with 

what I was doing. If I wasn't on the road with a trucker and if I was in a 

truck stop, generally you can get a trailer to sleep in, a driver will let you 

sleep in his trailer. 

Q So, you didn't have a home? 

A 	No, sir. 

Q In the traditional sense? 

A 	No, sir. 

Q No apartment? 

A 	No, sir. 

Q is it fair to say that the possessions you had were the 

possessions you had on you, other than the t-shirt in the back of the truck? 

You had your jeans, right? 
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1 	A 	Yes, sir. 

2 	0 	Boots? 

3 	A 	Yes, sir. 

4 	Q 	A knife? 

5 	A 	Yes, sir. 

6 	Q 	And that was in your pocket? 

7 	A 	Yes, sir. 

8 	Q 	And you had a thousand and some dollars, correct? 

9 	A 	Yes, sir. 

10 	Q 	And you had your boots? 

11 	A 	Yes, sir. 

12 	0 	And that was it? 

13 	A 	Yes, sir. 

14 	0 	Fair to say? 

15 	A 	Yes, sir. 

16 	Q 	All the money that was in your pockets, that was all crumpled 

17 up, right? 

18 	A 	No, sir. 

19 	Q 	Okay. What wasn't crumpled up? 

20 	A 	The money in my left pocket. 

21 	Q 	You work with these lumpers a lot, right? 

22 	A 	Yes, sir. 

23 	Q 	And they're generally pretty friendly guys? 

24 	A 	Give or take. 

25 
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1  ii 	Q 	Get along with them? 

A 	Sometimes yes, sometimes no; sometimes you gotta fight for 

turf. 

Q You told Sergeant Flaherty that you could have gotten away if 

you had tennis shoes on, right? 

A 	I was being silly. 

Q Did you say that? 

A 	Yes, sir. 

Q Okay. 

A 	No, I didn't say I could have gotten away, I said - what I said 

was, I could have outrun him because he was slow. 

Q If you had tennis shoes? 

A 	Yes, sir. 

Q 	And you kidded him about being younger than you and - 

A 	About being young - yes, sir, because I was in good shape 

back then. 

Q And when you ran across Tropicana Boulevard, it was very 

busy, right? 

A 	Yes, sir. 

Q In fact, you almost got hit by a car? 

A 	I don't know, I was drunk, sir. 

Q You don't have any memory of that? 

A 	Yeah, I remember, but I don't know if I almost got hit by a 

car. 
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• 
Okay, well, you remember getting in the truck, right? 

A 	Yes, sir. 

And when you got in the truck, you hid, right? 

A 	Yes, sir. 

And that's all you did, right, you laid down and you hid? 

A 	Yes. 

That's it? 

A • 	Yep. 

And then Sergeant Flaherty came and he pulled you out of the 

truck, right? 

A 	Well, he started beating on the side of the truck and hollering 

at me to get out and pointing his gun at me, and — 

Q 	And eventually he got you out? 

A 	Yes, sir. 

And during that time period you told him you had nothing to 

lose, right? Did you say that? 

A 	Yes. 

And you told him, go ahead and shoot me? 

A 	No, I didn't tell him go ahead and shoot me. 

O 	Did you ever say that? 

A 	No, sir. 

Now, after you were arrested, you asked Sergeant Flaherty 

why you were being arrested, right? 

A 	Yes, sir. 
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1 	Q 	And Flaherty told you it was because of an armed robbery, 

2 right? 

	

3 	A 	Yes, sir. 

	

4 	Q 	And then you said something like, what I did was no robbery? 

	

5 	A 	Okay, again I'm gonna tell exactly what that was, was that - 

	

6 	Q 	Did you say that? 

	

7 	A 	No, sir. 

	

8 	Q 	Okay, what did you say? 

	

9 	A 	Exactly what I said is - I can't remember, but I know what I 

10 meant. What I meant was - 

	

11 	Q 	What did you think? 

	

12 	A 	- the reason I ran was because of the parole - I got another 

13 reason why I ran, it ain't got nothing to do with the robbery. I don't 

remember exactly what I said. But I didn't want to tell him it was a parole 

violation, either, because maybe it won't show up and it didn't because it 

was already expired. 

Q 	A few minutes before Flaherty shows up, you were playing 

craps, correet? 

A 	Yes, sir. 

0 	And you were also working before Flaherty showed up, right? 

A 	Yes, sir. 

Q 	In fact, you were getting the trucker's truck ready for another 

load, right? 

A 	Yes, sir. 
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Q To take off on yet another trip? 

A 	Yes, sir. 

Q Who was around when you were doing that, getting the truck 

ready to load? 

A 	The two lumpers that I worked with that day and two others 

that came up while we was back there folding pads. 

Q So, four different lumpers and you? 

A 	Yes, sir. 

Q And you're back there folding pads - 

A 	Yes, sir. 

Q - all of you? 

A 	Yes - no, just me and the two guys that worked that day. 

The other two just come and hung out and drinking beer. 

0 	And was the trucker around at that time? 

A 	No, he went inside. 

Q Essentially, you were on the premises of the Wild Wild West 

Truck Stop all morning that day, right? 

A 	No, sir. 

0 	Where were you? 

A 	We was on the job. 

0 	Okay, you mentioned you were loading up - 

A 	Unloading. 

Q - unloading 12,000 pounds? 

A 	Yes, sir, if my - I'm pretty sure that's what it was, 1 2,000. 
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Q That was from 7:30 to 11:30 that morning? 

A 	Around about that. 

Q And that was some place else, not at the truck stop? 

A 	No, sir, that was at a residence. 

Q What residence was that? 

A 	I don't know exactly where it was 

Q Where at? 

A 	Like Craig, out by — I haven't been in this area in quite awhile, 

in about a year now. The other truck stop over there, The Flying J, Craig 

Road I think it is. 

Q It was a house up there? 

A 	Yes, sir. 

Q You were with the lumpers when you did that, right? 

A 	Yes, sir. 

Q And the trucker was there? 

A 	Yes, sir. 

0 	And then you were — after that, you were still with the 

lumpers, right? When you came back to the Wild Wild West? 

A 	Yes, sir. 

Q You came back there after 11:30, right? 

A 	No, it was before. We got back before that. 

0 	So, it took less than — how long did it take you to unload all 

that stuff at the residence? 

A 	We got at the residence probably about seven, got back to 
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the truck stop about eleven. 

Not 7:30 to 11:30? 

A 	No, sir. Somewhere around there, it could have been 7:30 to 

11:30, I'm not sure. 

Okay, you weren't keeping track of time? 

A 	No, sir. I just, you know, it was basic. 

When you got back to the truck stop - 

A 	Generally when a trucker wants to go out, I don't remember - 

MR. FATTIG: There isn't a question posed. 

THE COURT: All right. 

BY MR. FATTIG: 

When you got back to the truck stop, were you hanging out 

with the lumpers at that point? 

A 	Yes, sir. 

In fact, you testified on direct that you, as in we, made a beer 

run. You went with the lumpers to make a beer run, right? 

A 	Well, one guy would make a beer run, another guy would 

make a beer run, you know. 

There were several beer runs? 

A 	Right. 

And you were hanging around - 

A 	By we - can I answer? 

Yes. 

A 	By we, meaning one of us. 
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MS. DICKSON: Excuse me, may I have the Court's indulgence for a 

moment. I think this is my witness. 

THE COURT: You may. 

(Person enters the back of the courtroom) 

MS. DICKSON: I'm sorry, never mind. 

THE COURT: All right. 

BY MR. FATTIG: 

While you were making the beer runs, you were drinking beer 

and you were still working, right? 

A 	Yes, sir. 

By getting that truck ready, right? 

A 	Yes, sir. 

And then you have the craps game with the other lumpers, 

there was four of them, right? 

A 	Yes, sir. Well, can I answer that? 

Yes. 

A 	While me and the other two guys that are working on the 

truck are folding pads, two other guys come up, they started throwing dice 

while we're folding pads and drinking beer. After we got done folding the 

pads, then we got in the game too, one at a time, kind of like. 

Then you played craps? 

A 	Right. 

You play craps and you make a bunch of money, right? 

A 	Well, yeah. 
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O And then you go around and you talk to the trucker, right? 

A 	Right. 

Q And then Flaherty shows up? 

A 	Right. 

Q You didn't know the name of that trucker, right? 

A 	No, sir. 

Q You don't know the name of any of those lumpers, either? 

A 	No sir. 

Q 	Nothing? 

A 	No, sir. I didn't associate with them. 

Q 	Didn't associate with them. It's common to hitch rides at a 

truck stop, right? 

A 	Hitch rides, yeah. 

Q In fact, you get jobs with truckers occasionally? 

A 	Yes, sir. 

O Or you can hitch a ride and go to a different part of the 

country, because the trucks are interstate trucks, right? 

A 	I guess if one wanted to leave town and was ready to, yeah, 

I guess he could. 

Q Those lumpers, they pretty much hang out there at the Wild 

Wild West all day, don't they, the truck stop? That's where the work is? 

A 	It was a Saturday. 

Q 	Do lumpers keep normal businessman-type hours like bankers' 

hours? 
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A 	Generally, Monday through Friday they're there like 6:30 in 

the morning and they'll stay there all day because a truck will come in at 

three o'clock in the afternoon, gonna load in the morning, and he'll line his 

help up right then and the guy will just meet him back there the next 

morning. 

Q But Saturdays they don't stick around? 

A 	Sometimes we'll show up on a Saturday, but a lot of times on 

Saturdays we'll just hang out and drink beer. 

Q After you were arrested, you never asked to get any 

possessions from anywhere, right? 

A 	Yes, sir, I did. 

Q You did? Who did you ask? Was it a police officer or was it 

someone else? 

A 	I had somebody in the jail contact or try to contact somebody 

that might have had my clothing, and I never heard - 

Q By clothing, what were you referring to, the t-shirt? 

A 	No, sir, my bags that were at somebody's house. 

Q You just testified earlier that - with regards to all of the 

possessions you had? 

A 	Yes, sir. 

Q You didn't mention any bags or anything. 

A 	My bags, all my belongings were at somebody's house. I was 

in jail and I didn't want to lose my things, and I lost them. 

Q. 	Whose house, another lumper? 
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A 	No, it was a guy that has a concrete business, one of the 

people who I would stay at his house occasionally. He hired me out of the 

Wild Wild West to go move — his mother-in-law died and he hired me to 

come take all her stuff out of her house and put it in storage. And we got 

to knowing each other a little bit after working together that day, and I just 

started, every once in awhile, coming over to his house. 

Q What is his name? 

A 	Bob Mortenson. 

Q Where is his house at? 

A 	It's on Upland Drive, Upland Place, something like that. It's 

right off of Charleston. 

Q In Las Vegas? 

A 	Yes, sir. 

Q After you were arrested, or in fact at any point that day, you 

never told anyone about the truck driver and the lumpers that you had been 

with all day, right? 

A 	Pardon me? 

Q At any point that day, you never told anyone about the 

trucker who you were working for that day and about the lumpers who you 

had been with all day, right? 

A 	l don't remember, sir. 

Q You usually carry change with you, right? 

A 	If I have it. 

Q You did that day, though, right? 
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A 	Fifty-five cents. 

Yeah. In April of 2000, you still thought you were on parole, 

right? 

A 	Yes, sir. 

But you knew it was almost over, right? 

A 	I knew when I left that it was almost over. I'd been gone for 

over a year. 

You knew about a year before or over a year before that it 

was almost over? 

A 	Yes, sir. 

In fact, didn't you mention something about 60 days being 

left on your parole? You thought there was 60 days left? 

A 	Somewhere around there. 

When you left? 

A 	Yes, sir. 

And that was over a year before, in April of '99, before then? 

A 	At the time I left, I had close to about 60 clays left, and from 

the time I left until the time I was arrested, maybe a little over a year had 

passed. 

O 	Isn't it a fact that if you would have been violated on parole, 

you would have done another 60 days or thereabout? 

MS. DICKSON: Objection, Your Honor, that's not the law, not with a 

parole violation. 

THE COURT: Overruled. 

• 
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BY MR. FATTIG: 

O You're a gambler, right? 

A 	Occasionally. 

Q You bet all the money you had in the world on that one roll of 

dice? 

A 	No, sir. 

Q You didn't? 

A 	No, sir. 

Q You don't have any bank accounts, right? 

A 	No, sir. 

Q But you got lucky and you doubled your money? 

A 	Not really, not quite doubled it. 

Q 	You didn't quite double it? 

A 	No, sir. 

Q You almost doubled it, is that fair, or less? 

A 	I don't know how much I had bet. All I know is that I had 

maybe between - the night before I had about five hundred bucks. But I 

don't know, I was drinking and I don't know how much I went through the 

night before. 

Q 	So, you had less than five hundred at some point? 

A 	Around there somewhere. 

Q And you ended up with more than a thousand, right? 

A 	Yes, sir, plus the hundred and twenty that the driver paid me. 

O Plus that? 
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A 	Yes, sir. 

Q When did you get paid? 

A 	Just before Flaherty pulled up. I just stuck it in my pocket. 

That was the folded money in this pocket. 

Q Other than the craps game, fair to say you were pretty much 

working all day? 

A 	Yes, sir. 

Q 	You didn't play craps for very long, did you? 

A 	No, they played for a little while. 

Q The question was you. 

A 	Okay, I'm sorry. 

Q Are you a trucker, a lumper, or a loader? 

A 	I'm a lumper and a loader. 

Q Do you drive trucks, too? 

A 	Yes, sir. 

Q And you're driving trucks around this time period? 

A 	I can. 

Q You can, and you did? 

A 	Yes, sir. 

Q 	A pretty good life, isn't it? 

A 	It's wonderful. 

Q Make a lot of dough? 

A 	Not a lot. For me, it's good. 

Q A hundred dollars a day when you're on the road? 
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A 	Yes, sir, and expenses. 

Q Plus expenses? 

A 	Yes, sir. 

Q A dollar per a hundred weight? 

A 	When I'm on the road it's just straight hundred dollars a day, 

plus expenses. 

Q And then when you're loading, it's a dollar per hundred 

weight, is that fair? 

A 	Well, it depends. It depends if it's an independent operator 

or if it's a company driver. Independent operators make two hundred, two 

hundred fifty thousand dollars a year, he'll pay a good loader extra money if 

the loader appears to - can present himself as a competent loader. 

Q 	Sometimes it's more? 

A 	Yes, sir. 

Q You pretty much lived out of a suitcase, though? 

A 	Yes, sir, exactly; two bags. 

Q You don't have an 1.0., right? 

A 	No, sir. 

Q You're able to do - hustle occasionally, as you said on direct 

examination, right? 

A 	Yes, sir. 

Q And, in fact, you're able to pose as pretty much any driver 

you want for these various companies, right? 

A 	Well, not - yeah, I mix, I mingle in so they don't run me out 
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15 	A 

	

16 	Q 

17 dollars? 

	

18 	A 	Somewhere around there, yes, sir. 

	

19 	Q 	And you slept out in the truck? 

	

20 	A 	Yes, sir. 

	

21 	Q 	And you slept with the trucker that you were with that day? 

	

22 	A 	Yes, sir - no, sir. I slept with the trucker that I came into 

23 town with. 

	

24 	CI 	And that was out of Atlanta? 

25 

I ' of 

2 

3 

the truck stop. 

Q 	Exactly. You mingle in as a trucker in these various uniforms? 

A 	Yes, sir. 

In order so the security doesn't run you off? 

Exactly. 

The security runs off these lumpers all the time, right? 

Yes, sir. 

Lumpers are pretty important to truckers, aren't they? 

Yes, sir, they are. 

In fact, they're essential, aren't they? 

Yes, sir. 

They do a lot of good work and they're necessary - 

Yes, sir. 

- to the whole industry? 

Yes, sir. 

The night before you had somewhere around five hundred 
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A 	Yes, sir. I didn't sleep with him, I slept in his trailer. 

Q You slept in his trailer? 

A 	Yes, sir. 

Q Would that be the cab? 

A 	The trailer, these are tractor trailer semi's we're talking about. 

0 	So up, right behind where the driver sits? 

A 	No, sir, back in the trailer. 

Q No, back? Back in the - 

A 	You take the folding pads, the furniture pads, lay them out 

about six of them on the floor and you've got a mattress about like that, 

sleep like a baby. 

Q Sleep in the back of the truck? 

A 	Yes, sir. 

Q Was it empty back there? 

A 	Yes, sir. 

Q You were getting paid a hundred dollars a day? 

A 	Yes, sir. 

Q 	On that trip from Atlanta to Las Vegas? 

A 	Yes, sir. 

Q Getting paid to drive an empty truck across country, right? 

A 	No, sir, we off-loaded in Victorville, California. 

Q 	You told Officer Flaherty that you had a truck, didn't you? 

A 	Yes, sir. 

Q In fact, you pointed to a truck there in the truck stop, a 
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different one than where the trucker was at? 

A 	No, I told him it's back over in the other lot. 

Q You pointed in a direction? 

A 	If you want me to show you on the thing, I'll show you where 

I was talking about. 

Q 	What kind of truck was it? 

A 	Allied Van Lines, 

Q And this was your truck? 

A 	Not my truck, that was the truck I came in on. 

Q 	You came in on it, but you weren't with that driver anymore, 

right? 

A 	No, sir, he wasn't going nowhere. 

Q Earlier when you had the shirt on, you have it on now and you 

took it off, fair to say all the tattoos are covered up on your arms? 

A 	Yes, sir. 

Q No tattoos anywhere visible? 

A 	Not now. 

Q The robbery there at the Parkway Inn, that's not the first 

robbery you've ever committed, is it? 

A 	I didn't commit that robbery, sir. 

Q You didn't commit the robberies from before? 

A 	I didn't commit the robbery at the Parkway Inn, no, sir. 

Q In 1984, you were convicted of robbery in Missouri, correct? 

A 	Yes, sir, an unarmed bank robbery with a note. It's a whole 
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1 lot different than cowboy style running in with a gun or knife, taking 

2 something from somebody. 

Q A man named Price Beasley, do you know him? 

A 	I've heard the name, the name sounds familiar, but - 

CI 	What context does the name sound familiar? Could he be a 

lumper? 

A 	It's possible. Is it Bryce Beasley or Price Beasley? 

MR. FATTIG: Court's indulgence. 

THE WITNESS: As I said, sir, I don't associate with them guys too 

much. I work with them and - 

THE COURT: There's no question pending. 

BY MR. FATTIG: 

Q Price Beasley, that's the name. Strike a bell? 

A 	I'm not sure, sir. 

Q 	Not sure? 

A 	No, sir. 

0 	An individual who - you don't have any contact with a person 

named Price Beasley? 

A 	It sounds familiar.. 

Q Are you good friends with any lumpers? 

A 	No, sir. 

Q 	Do you know any lumpers for any period of time at all? 

A 	Not really, it's real competitive and you've got to stand your 

ground and kind of, you know, make sure that somebody don't try to run 
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you off or - you got to be a man around the truck stop, otherwise they'll 

gang up on you and run you off. 

Q You're paid in cash exclusively on these jobs, right? 

A 	Yes, sir. Well, every once in awhile a driver will - let me 

clarify that. I had one driver sent me a comp check. I said earlier that I'd 

never had anything to do with comp checks. I had one driver who was in 

another part of the country and I was in another part of the country and I 

was broke, and he sent a comp check to this truck stop and I went and 

picked up fifty dollars cash and went and - 

Q Besides that one check for fifty dollars - 

A 	That was it. 

Q - you've always been paid in cash? 

A 	Cash, yes, sir. 

Q 	What kind of companies are these that are paying you in 

cash? 

A 	These are generally the only ones that I ever run with an 

independent operator is that, the way it is - 

Q Are they the drivers or are they the companies? 

A 	The drivers lease their trucks to the companies. United, 

Allied, North American, Mayflower, they own their own rigs and they - if 

you look on the side of the rig a lot of times you'll see, owned and operated 

by so and so, but you'll see a big Mayflower sign on the side of it. 

Q So, the truckers are leasing the vehicles from Mayflower and 

North American, is that correct? 
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A 	No, the driver most - a lot of times the driver owns the truck 

himself and he leases it to Mayflower. He leases it to an agent for Mayflower 

is how they work it. 

Q Okay. And he gets his business through that negotiation with 

the company? 

A 	Through that agent, yes sir. That agent does all his booking 

for him and - 

Q So, this trucker is basically the independent contractor? 

A 	Yes, sir. 

Q 	He's his own man? 

A 	Yes, sir. 

Q 	And he's paying you in cash every single time? 

A 	Yes, sir. 

Q Besides that one check. 

A 	Besides that one I forgot about that one time. It wasn't 

nothing, it was just fifty bucks I needed. 

MR. FATTIG: Nothing further. 

REDIRECT EXAMINATION 

BY MS. DICKSON: 

Q Just a few questions. Mr. Day, Mr. Fattig was asking you 

about the property that you owned back in April of 2000? 

A 	Yes, ma'am. 

Q And we went through the things you had actually on your 

physical body. Did you have other property that belonged to you at that 
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time, other clothing, other personal items? 

A 	That belonged to me? 

Q 	Did you have other clothing than the clothing you were 

wearing that day? Did you own other clothing? 

A 	I had my t-shirt in the truck, that's it. 

Q 	How about other clothing? 

A 	No, no other clothing. 

Q 	You told us, maybe I'm confusing you. You told us that you 

had a lot of different outfits for the different companies - 

A 	In my bags over at Bob's house. 

Q 	So, there was, there were other things that belonged to you 

that were not with you on that day? 

A 	Yes, ma'am. 

Q 	Okay, and they were over at Bob's house? 

A 	Yes, ma'am_ 

Q 	And since that time, they've disappeared? 

A 	Disappeared. I can't get him - can I answer? 

Q 	Well, you were arrested after - well, we know you were 

arrested on April 22nd, correct, and you were taken to jail? 

A 	Right.. 

Q 	And during that period of time, you were not able to contact 

any of the witnesses or to get in touch with the people about your property? 

THE COURT: Counsel, you're leading. 

MS. DICKSON: That's true, I'm sorry, Your Honor. 
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THE WITNESS: Can I answer why? 

BY MS. DICKSON: 

Q 	Why? 

A 	Because he has a cell phone and in the jail you can't get out 

to a cell phone. I don't even know if he still lives there anymore. 

Q 	Mr. Fattig also asked you about this robbery you did back in 

7 1984? 

	

8 	A 	Yes, ma'am. 

	

9 	Q 	And you told the ladies and gentlemen that you did a bank 

10 robbery? 

	

11 	A 	Yep. 

	

12 	0 	Was there any weapon used in that offense? 

	

13 	A 	No. 

	

14 	Q 	Was there any threat in that offense? 

	

15 	A 	No. 

	

16 	Q 	Was it just - what did you do? 

	

17 	A 	I gave them a note, told them - 

	

18 	THE COURT: Counsel, you're not to get into the prior and what 

19 happened on the prior, it's not relevant to this proceeding. 

	

20 	MS. DICKSON: Okay, Your Honor, Mr. Fattig brought it up on his 

21 cross-examination, that's why I was going into it. 

	

22 	THE COURT: He asked a question. I think your client is the one who 

23 went into the details. 

	

24 	THE WITNESS: I didn't threaten anybody or hurt anybody. 

25 
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THE COURT: There's no question pending_ 

MS. DICKSON: You have to wait until I ask you a question. 

BY MS. DICKSON: 

Q 	Now, Officer Flaherty - I'm sorry, you told Officer Flaherty 

something about you had nothing to lose, go ahead and shoot, or you wish 

he had shot you, something like that. What exactly do you remember saying? 

A 	We were on the way to jail and he said something about 

busting a cap in me, and I was, and I'm going to jail. And I'm thinking - I 

was being facetious, you know, maybe it would have been better off if you'd 

have shot me. I was depressed, I was, oh, man, I'm going to jail, I'm like, 

man, wow, and it didn't mean nothing. I wasn't suicidal or anything like 

that, just, I didn't want to go back to jail, that's all. 

Q 	When Mr. Fattig was asking you about the times when you 

worked on this particular day, 7:00 to 11:00, 7:30 to 1 1:30 - when you're 

working for a truck driver as a Jumper loading and unloading, are you paid by 

the hour, by the time, or are you paid by the weight? 

A 	It differs. 

Q 	Okay. 

A 	It differs. Sometimes - for instance, on the day this particular 

job where we were - on the day this happened, on April 22nd, I got paid a 

flat rate, and the reason I got paid a flat rate was because I lined up the help 

on a Saturday. The crew, the other two guys, got a mini four, all right. I 

paid them or told them, you know, it don't come out of my pocket, it comes 

out of the boss' pocket, forty dollars, ten dollars an hour. 

II - 84 

Page 388 



1 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wen o'clock in the morning, 

they do is, like let's say we 

where we picked the help 

rning, we're done at ten and 

stop, back to wherever we 

to get his trailer unloaded. 

eep track of the time, is 

So, they were paid by the hour? 

A 	It cost him two hundred dollars to get his trailer unloaded. 

Now is that — does somebody keep track of the time, is 

somebody watching? 

A 	No. 

Or do they figure that based on the weight it takes four hours? 

A 	No, we know we got there at seven o'clock in the morning, 

we left there at eleven o'clock, or usually what they do is, like let's say we 

get to the residence at seven o'clock in the morning, we're done at ten and 

it takes us twelve to get back to the truck stop where we picked the help 

up, they get paid all the way back to the truck stop, back to wherever we 

pick them up at. 

money you had on April Do you know exactly how much money you had on April 

22nd? 

Qrt said, that I know the night 

ter I come to jail and I got the 

Joliars. That's all I know. 

aling the night before, is that 

her you won or lost at that 

the weight it takes four hours? 1  

A 	No, ma'am. 

Were you keeping track — 

A All I know is what the police report said, that I knovv the night 

before I had around five hundred bucks, and after I come to jail and I got the 

police report it said I had a thousand eighteen dollars. That's all I know. 

You went out drinking and gambling the night before, is that 

correct? 

A 	Yes, ma'am. 

Were you keeping track of whether you won or lost at that 

time? 
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A 	I wasn't winning or losing. It was, I'm not a big - when I'm 

playing slot machines, it's just, you know, what I'm doing is, I'm drinking 

for free. I'm putting a few dollars in the nickel machines and the girls are 

bringing me beers and I'm tipping them a dollar each beer they bring me, and 

to me that's, you know, I enjoy that. And as far as getting in a crap game 

like that, I kind of got suckered into it, but once everything gets, betting gets 

going, you know, you get suckered into it. And that's why when I hit my 

point, I snatched up my money, stuck it in my pocket, and got out, told 

them guys, see ya. 

Q 	And do you know how much you won? 

A 	No, ma'am. 

Q 	Now, you said that the name Price Beasley is familiar, but you 

don't know whether you know the gentleman or not? 

A 	No, ma'am. 

0 	Now, if he comes into court today, is it possible he's 

somebody you recognize but didn't know his name? 

A 	Well, I haven't been around there for a year, so I don't know 

if, you know, it depends. If it's somebody that I worked with a few times, 

maybe I'll remember him. If it's just somebody that - I don't know. Like I 

told the gentleman, the name kind of rings a bell, I don't know why, but I 

don't know why you're asking me about him, because he's not - I don't 

understand, basically. 

MS. DICKSON: Okay, I have no other questions. 

MR. FATTIG: May we approach briefly, Your Honor? 
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1 	THE COURT: You may. 

2 	 (Whereupon a bench conference was held4 

3 	MR. FATT1G: Nothing further. 

4 	THE COURT: All right. Mr. Day, you may step down. 

5 	 You may call your next witness. 

6 	MS. DICKSON: I need to check the hallway, Your Honor. 

7 	 (Short pause in the proceedings) 

8 	THE COURT: Mr. Day, keep your comments to yourself, you're no 

9 longer on the stand. 

10 	 PRICE BEASLEY 

11 Having been called as a witness and being first duly sworn testified as 

12 follows: 

13 	 DIRECT EXAMINATION 

14 BY MS. DICKSON: 

15 	Q 	Mr. Beasley, you told us your name, can you tell us what you 

16 do for a living? 

17 	A 	I'm a lumper, a furniture lumper. I'm an experienced furniture 

18 lumper. I work for different agents like United, Bekins, Ellis, Mayflower, all 

19 the different moving companies. 

20 	Q 	I'm having a little bit of trouble understanding you because 

21 you talk real fast. 

22 	A 	All different moving companies, like Ellis, United, Bekins, all 

23 different names. I do furniture, a furniture lumper. I load, unload, pack, all 

24 that. 

25 
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How long have you been lumping? 

A 	For about nine years now. 

As a lumper, how do you get your jobs? 

A 	Well, through agents, then through different drivers contact 

you on your beeper, give you a job, got a job for you, like that. 

And is there also a place where the lumpers hang out? 

A 	Yeah, there's lots of different truck stops. 

How about at the Wild Wild West, do they - 

A 	That's where lumpers - a lot of lumpers will be there at the 

Wild Wild West. 

I'm going to ask you to look at Robert Day over here. 

A 	Yeah, I worked with him several times. 

O 	Do you remember him from being a lumper? 

A 	Yes. 

Now, I'm going to also ask you, about how much does a 

lumper make? 

A 	Well, it always varies. If you get lucky loading, you make 

$1.25 a hundred. For 10,000, you get $125. You get a 20,000 load, you 

get $250. If you're packing, they pay like $30 an hour or $31 an hour. 

1:1 	I'm sorry, if you're packing they pay - 

A 	If you're packing you're making $31 an hour or $30 dollars an 

hour, packing. 

O 	So, you make more packing than unloading? 

A 	Yeah, packing you make more. Most pays cash, less cash, 
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Q You're paid in cash? 

A 	Yes. 

O Would you tell us what your average weekly income is? 

A 	Well, somewhere running from a thousand - from eight 

hundred to a thousand to - you make more than a thousand a week 

sometimes, fourteen, sixteen hundred. It depends on what kind of job 

you're working, if you're packing. 

Q A range somewhere between eight hundred and sixteen 

hundred dollars, something like that? 

A 	Yeah, a week, yes; it all depends. 

Q A week? 

A 	Yes: 

O And that's in cash? 

A 	That's cash. 

MS. DICKSON: Thank you, I have no other questions. 

CROSS EXAMINATION 

BY MR. FATTIG: 

Q Sir, do you always get paid in cash? 

A 	Yeah, the shipper, they come in and they want to give you a 

personal check and we have to go to the bank and get it. I asked them to 

make it out in a cashier's check. So, we ask for a cashier's check and they 

can cash it and pay us off in cash. 

Q How did you find out you were going to testify on behalf of 

the defendant? 
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A 	Oh, I ain't knowing I'm testifying, just coming and showing — 

one of the investigators come down and I was up there waiting on a driver 

to show up. And he come up and showed us a picture and I said, yeah, I 

worked with this guy, he's a lumper. 

Q How long ago was that? 

A 	What, I talked to the investigator? 

Q Yes, the first time? 

A 	About three or four weeks ago; about two or three weeks 

ago. 

Q What kind of clothes do you normally wear when you're 

loading? 

A 	Well, when you're a lumper you gotta wear the — what agent 

you're looking for, you got a Mayflower shirt and blue jeans. You gotta 

wear blue jeans and a t-shirt with the name of the company you're working 

for. 

Q And you'd wear gloves to load and unload? 

A 	Yes, you need some. Yes, that's one thing, you need gloves, 

you can wear gloves. Sometimes you don't to move, I mean, you're loading, 

you don't need no gloves to move because you can't hold the furniture and 

stuff like that. You can wear gloves, though, some wear gloves. 

Q How long does it take to unload 12,000 pounds? 

A 	Well, 12,000 to unload, takes me about five hours, five and a 

half hours. 

la 	Lumpers are a pretty important job, isn't it? 
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A 	Oh, yes. They train you, they buy you work for you, how to 

move furniture, how to pad furniture. 

Q 	It's a pretty important job to the truckers, right? 

A 	Yes, you gotta know how to do it. 

MR. FATTIG: Nothing further. 

MS. DICKSON: Thank you, I have no questions. 

You may leave, Mr. Beasley, thank you. 

THE COURT: All right. Your next witness, Ms. Dickson? 

MS. DICKSON: We have no other witnesses, Your Honor, we rest. 

MR. FATTIG: No rebuttal, Your Honor. 

THE COURT: All right, then that concludes the evidentiary portion of 

the trial. 

Counsel approach? 

(Whereupon a bench conference was held) 

THE COURT: All right. Ladies and gentlemen, I'm now going to read 

to you the jury instructions. I'd like to be able just to orally state them to 

you, but some of them are quite involved, and it is important that I read 

them to you word by word. If, as I read them, some of them sound a little 

confusing or a little involved, don't be overly concerned about it, you will 

have a copy of the jury instructions to take with you to the jury deliberation 

room where you can read them for yourselves and go over them and discuss 

them. 

(Whereupon the Court reads 

the jury instructions aloud to the jury) 
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THE COURT: Counsel, you may make your closing argument. 

MR. FATTIG: Thank you. 

CLOSING ARGUMENT 

BY MR. FATTIG: 

May it please the Court, counsel, ladies and gentlemen of the jury. 

The job you have at hand is the same job any jury is going to have at this 

point in the case. You have to sift through the evidence you've heard, and 

that evidence has been by witnesses from the witness stand and by any 

exhibits that have been admitted. That's the only evidence in the case. 

You've got to sift through that and you've got to answer two main questions, 

and they're the same questions any jury has to ask: what crimes were 

committed, if any, and who committed them. 

Now, with this particular case, I would submit that the first 

question, the first question of what crimes were committed is not going to 

be in dispute as much as the second question. Clearly from the evidence 

presented in this case that you heard, whoever walked into the Parkway Inn 

on April 22nd of 2000, committed robbery with use of a deadly weapon and 

burglary while in possession of a deadly weapon. However, despite that, I 

would be derelict in my duties as a District Attorney if I did not address the 

law and explain how it might fit the particular facts that you have heard. 

Before I talk about the instructions relating to the law, I want 

to point your attention to Instruction No. 23, which is normally called the 

common sense instruction. Instruction No. 23, I'm focusing in a little bit, 

because this is one of the instructions that really sort of tells you how you 
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can go about doing your job. One of the reasons the jury system in this 

country is such a revered institution is the fact that it brings together twelve 

people of diverse backgrounds. And it brings you together, it puts you as 

one unit to work together, and the law understands that you're not going to 

come in here as clear slates. You're going to bring with you common sense 

and everyday experiences that we all know. And it's important for you to 

use that common sense when you go through the evidence, and it's 

important for you to ask important questions like what is reasonable, what 

makes sense to me. Now, what is reasonable? Oftentimes I would submit 

that the truth lies in good old common sense and asking yourself what 

makes sense to you, based on what you know about how the world works. 

What crimes were committed that day? The evidence has 

shown us that the crime of burglary while in possession of a deadly weapon 

was committed that day. Now, most people when they think about the 

crime of burglary have a certain expectation in their head, and I think the 

common stereotype is when you think about a burglary, you think about 

perhaps a cat burglar breaking into houses at night, maybe dressed in black, 

with a knapsack. Well, when you think about that type of stereotype, it's 

not inaccurate, that is burglary, as long as he's entering various houses, he 

or she, with a certain intent, and that intent is to steal. 

The reason I bring that up isn't that that stereotype is wrong, 

it's just that it tends to create a notion that the crime of burglary is a bit 

more narrow or more narrow than the law recognizes. And the law is much 

more expansive, and specifically the law provides that the structure for 
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which the burglar can go into doesn't necessarily have to be a home, it can 

be any building. And that's what the law in this particular case specifically 

instructs you. And Instruction No. 8 is the instruction on burglary, and it 

reads, quote, "Every person who by day or night enters any building with 

the intent to commit larceny and/or a felony therein is guilty of burglary," 

unquote. Now, certainly the front desk area, as you heard the evidence, 

at the Parkway Inn is a building, and under the law that can be burglarized. 

The most — oftentimes, the most difficult aspect of the 

particular crime of burglary is the second aspect, and that's the aspect of 

the mental state. You need to have the physical act of entering into a 

structure and you need to do it with a specific mental state. In this case, 

there needs to be proof that the defendant entered the Parkway Inn with the 

intent to steal, that he steal something from inside, or with the intent to 

steal something by force, which is essentially the crime of robbery, but 

talk a little bit more specifically about that in a minute. 

Now, on the face of it, this might seem fairly difficult. How 

do you look inside the mind of someone when they go inside a particular 

building, because that's what this requires, it requires you to look inside and 

think about what makes sense, what was he thinking about. Well, how is 

that possible? Use the law that Judge Hardcastle just read to you, and you'll 

be given a copy of those instructions when you go back, and use your 

common sense. And again, the law recognizes that the old axiom, actions 

speak louder than words, really applies in this situation. And specifically, I'll 

point you to Instruction No. 12, which tells you that the intention with which 
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• 	• 
an entry is made is a question of fact, which may be inferred from the 

defendant's conduct and all of the circumstances disclosed by the evidence. 

Again, this is not rocket science with this particular count. 

The instant the defendant entered that building, his intent was 

clear. When Karen Walker first noticed him, he was already behind the gate 

where customers are not allowed. The defendant had the knife in his hand 

and he immediately told Karen Walker, open up those drawers, referring to 

the cash register. He was told that they were open by Ms. Walker and he 

immediately started grabbing the money. So, the answer to what was going 

on inside the defendant's head when he entered is pretty clear cut. He 

obviously did not go into that building to get a room, to use the restroom. 

He went in there to steal, and by force, if necessary, because he had that 

weapon. 

And what about the deadly weapon aspect of this case? 

There are two instructions that I would submit to you you need to read in 

tandem when deciding whether or not State's Exhibit No. 5-A, which is that 

knife, constitutes a deadly weapon in this case. Instruction No. 21 is going 

to define what a deadly weapon for you is, and it's a bit convoluted, 

perhaps a bit complicated. Instruction No. 19 is the substantial bodily harm 

instruction, and I would submit, read those together. That knife that the 

defendant used is clearly a deadly weapon under the law. Read those 

instructions. 

Obviously, it may not be the most effective deadly weapon 

there is. The officer opened it up, you saw the blade, not real long. 
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However, that's not the standard under the law. The knife the defendant 

used that day is considered a deadly weapon under the law because it is 

readily capable of causing substantial bodily harm or death. 

Now, this is where the substantial bodily harm instruction 

comes in, and it tells you what substantial bodily harm, that catch phrase 

means. And if you look at it and look at the facts and consider that knife, 

the knife is clearly a deadly weapon because it can cause another person to 

suffer serious permanent disfigurement or loss of a bodily function or an 

organ. Or, certainly, it can cause someone to suffer for a long physical pain. 

If Karen Walker would have been stabbed that day, she would have - could 

have suffered severe injuries. She could have been cut in the face, causing 

permanent scarring. It could have punctured a lung, perhaps a kidney, 

depending on where it was used, and certainly it could cause prolonged pain 

when entered into the human body in any number of areas. 

Now, did a robbery occur that day? I would submit to you 

that, yes, it clearly did. Instruction No. 17 is the instruction dealing with 

robbery. And there's some pretty basic elements with this particular crime. 

Initially, it takes the unlawful taking of property. And, was there an unlawful 

taking, of course, there was no evidence that the defendant had any right to 

take the money at the Parkway Inn. It was also taken in the presence of 

another. Karen Walker, as the testimony showed, was just a few feet away 

at the time. Against Karen Walker's will, of course, again, that's another 

easy one. She testified that she was scared, she testified that she at one 

point attempted to stop the defendant by moving towards the phone, her 
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6 	 • 
intention was to call 9-1-1. By means of force or violence or fear of injury to 

person or property, again, using your common sense, pretty elementary, that 

was met in this case. In fact, there was an overt threat by the defendant 

when he had the knife, to Karen Walker, don't make me hurt you, she 

testified he said. 

Now, the robbery instruction also provides at the very bottom 

here that the degree of force used by the defendant is immaterial, if it is 

used to compel acquiescence to the taking of or the escaping with the 

property. And essentially, this aspect is speaking to the fact that the law 

recognizes that there is no burden on the victim to actively resist the robber. 

The crime of robbery occurs despite the apparent cooperation to the taking 

by the victim. Karen Walker had no duty to stop Robert Day that day. The 

defendant had a knife, he threatened to use it to hurt Karen Walker, and he 

used it in order to ensure that he obtained personal property of the Parkway 

Inn, money that he had no right to. And obviously, that is a robbery with 

use of a deadly weapon. 

Now that I have covered the law as it applies to those two 

crimes that you are considering in this case, I'm going to go on to the 

second question, that being who, who committed these crimes? Who 

walked into the Parkway Inn a few minutes before 1:00, April 22nd, 2000? 

Remember Karen Walker, she testified that she was absolutely positive that 

the defendant was the person that robbed her that day. And when you 

remember Karen Walker, it's important to remember that Karen Walker is not 

just a witness that saw the defendant for just a minute or two on April 22nd 
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while he was holding a knife and under the stress of the moment. She was 

a person that also saw him later that day at the McDonald's, and more 

importantly, she is someone that, although she didn't know the defendant's 

name before this happened, she had seen the defendant on numerous 

occasions before. So, it's a situation where she testified she had seen the 

defendant approximately ten times before at the Parkway Inn, and this was 

over a period of months. And she recognized him on the 22nd as the same 

guy she had seen before. She has also never wavered on that identification. 

She is positive beyond any doubt that the defendant was the person that 

robbed her. 

Now, what corroborates her identification? How do we know 

beyond a doubt that it's reasonable, which is the burden in this case, that 

she's right? The most obvious one is the defendant's appearance. Within 

minutes of the robbery, the testimony was that Karen Walker told the police 

the description of the robber. She told it to them while it was fresh in her 

mind. You also heard testimony from Officer Huffmaster, who was the first 

on the scene, and he testified that he accurately conveyed that information 

from Karen Walker over the radio. Sergeant Flaherty told you that he heard 

that information over the radio and he heard a description and the area of 

travel, that being northbound towards Tropicana. And when he got to the 

area of Tropicana, he testified there was only one person in the area that fit 

that description, and that was the defendant. And the defendant was the 

one that had the gray hair, the defendant was the one with the mustache, 

the defendant was the one with the blue jeans, just like the robber. 

II -98 

Page 402 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The defendant didn't have a shirt on, the robber did, what 

about that? Well, what is a reasonable explanation for that? Is it reasonable 

to not wear your shirt while you're working inside of a truck? Well, maybe. 

As you consider that question, think about what was going through the 

perpetrator's mind and if it was the defendant as all the evidence points to. 

He just committed a violent crime, he knows Karen Walker saw, got a good 

look at him, he knows she was going to call 9-1-1, she tried to do that 

earlier. He knew the police were going to get a description of the robber. 

He's also on foot, and he's wearing blue jeans and a blue and white shirt. 

Now, what is the easiest way to change your appearance in that situation? 

Do you take your jeans off, walk in your underwear? Do you take your 

boots off, or do you take your shirt off? What would someone in that 

position do, what would draw the least attention, yet be the most effective? 

Obviously, the easiest thing to do was remove the shirt. 

Now, also notice the area of the Parkway Inn. There was no 

easy way in that short period of time in that area for the defendant to 

change his appearance. You heard testimony and you can see on the map, 

No. 4, that that particular area of town between the hotel and the truck stop 

is an industrial area. Also note that it's important that the defendant - the 

testimony wasn't that the defendant was wearing a purple shirt and that 

Karen Walker said, the robber had a yellow shirt. If something like that 

happened, perhaps there would be reasonable doubt, but that wasn't the 

occasion here. It was a shirt and then no shirt. 

In addition to the clothing matching, the hair color being the 
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same, the mustache, the age being approximately the same, and you heard 

the defendant testify he was 46 at the time, Karen Walker testified he 

appeared — the robber appeared somewhere around her age, and I believe 

she testified that she was 52, and perhaps last year when this occurred she 

was 51. 

Now, in addition to all those, what about the location and the 

timing of where the defendant was at? Karen Walker testified that the 

robbery occurred a few minutes before one o'clock in the afternoon. 

Sergeant Flaherty testified that when he heard the call of the robbery, he 

heard the description, he started going towards the area, and he heard that 

call sometime before 1:00. Karen Walker testified that the last time she saw 

the defendant, he was headed northbound out of the Parkway, and she 

testified that he was heading across Ali Baba towards Tropicana. She told 

you that when she last saw the defendant, he was moving rather quickly, 

something between a walk and a run. 

Sergeant Flaherty testified that he got in the area about 

twenty minutes after the call came out. And again, he wasn't exactly sure, 

but he testified it was around 1:10 or so in the afternoon when he came 

down 1-15, exited, and got off onto West Tropicana, seeing the defendant in 

this generally area initially. Is it reasonable that the perpetrator would have 

been in that area at about that time? Well, again, use your common sense. 

The testimony and the evidence has shown that the robber was on foot. If 

he did not have a car, how would he get away? Would you go somewhere 

where people might know you, somewhere where people might help you 
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out, somewhere you can hitch a ride, somewhere where there are trucks and 

they're headed to all aspects of the country, all corners? 

Not only does the defendant's clothing, his physical 

description, and the location and timing of where he was found corroborate 

Karen Walker's testimony, the defendant's actions do as well. Sergeant 

Flaherty approaches the defendant because he matches the description. He 

asks him to step in front of his car and keep a reasonable distance away 

from him, and the defendant does not comply. The defendant says he's a 

truck driver, he says he's in a hurry, wants to know why he's being 

questioned. What does he do when he immediately - when he hears why 

he's being questioned? The testimony from Sergeant Flaherty was, the first 

time he used the word robbery and let the defendant know he was a 

suspect, the defendant bolted. He immediately took off, he immediately 

headed southbound across the truck stop, across a very busy Tropicana 

Boulevard to the McDonald's. Sergeant Flaherty pulled out his weapon and 

chased him, managed to stop traffic, and managed to stay in hot pursuit and 

see that when the defendant got to the McDonald's in the parking lot, he got 

into a vehicle. 

Now, the defendant ran as if he was guilty, and there's an 

instruction, it's called a flight instruction, and it's important to read that. 

You can consider that evidence as evidence of consciousness of guilt. Why 

would he run? Remember what was going on in his head at the time. He 

knew Karen Walker got a good look at him and could I.D. him. He knew that 

his appearance had only slightly been altered by that point by removing the 
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t-shirt. He knew that he had all that money balled up in his pockets. He 

knew that he had the weapon used in the crime. The defendant ran away 

as if he had a lot to lose, as if he had done something gravely serious. He 

risked his life, nearly getting struck by cars out there on Tropicana 

Boulevard, he ran in an effort to flee. 

Now, the defendant got into Jorge Cruz' truck and he thought 

it was — perhaps he thought it was running. The testimony was it sounded 

like it was running. Mr. Cruz said the refrigerator unit on the top of that 

truck was on. The defendant attempted to hot wire that vehicle. Jorge 

Cruz testified when he came in that when he got back to his cab, wires 

beneath the steering wheel had been messed with, they weren't like that 

before. You heard the defendant's version of that event. The defendant 

told you he was just laying down and hiding, he didn't touch anything. 

Which version do you believe? 

There is an instruction specifically talking about the credibility 

of a witness, his mannerisms upon the stand. You remember back when 

Jorge Cruz was testifying, and I asked him to identify the defendant and to 

point, Mr. Cruz didn't point, he looked. Mr. Cruz didn't want to be there. 

Mr. Cruz didn't want to finger the defendant, he was a trucker. What 

motive did Mr. Cruz have to lie? 

Now, when the defendant knew he was trapped because 

Officer Flaherty had the gun, he resisted and he told Officer Flaherty, I have 

nothing to lose, just shoot me. He acted as if a person who had been 

virtually caught red-handed would act. Did he act like a person that possibly 

II - 102 

Page 406 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I S 	 • 
violated a parole for a crime occurring in 1 984, a crime that he admitted to 

on the stand, over a year before he thought his parole was almost over? 

What about what he had to say after being handcuffed? Sergeant Flaherty — 

the testimony was the defendant asked Sergeant Flaherty what he was 

being arrested for and he said something to the effect of, what I did was no 

robbery, after Sergeant Flaherty responded to the robbery. I would submit 

to you that the defendant implicated himself verbally, just as he did with his 

physical actions by fleeing that day. 

Does it make sense that the defendant thought Flaherty was 

arresting him for a parole violation from a case in 1 984, or does it make 

sense that the defendant knew he had participated in a crime earlier that day 

and he was implicating himself in that, although his untrained legal mind 

perhaps didn't understand exactly what he had done, or maybe didn't want 

to admit it fully to the officer? 

What about the other corroborating evidence? When searched 

incident to arrest, we have the defendant having the two items you would 

expect the robber to have. He had the money and he had the weapon. 

Let's talk about how the condition of the money was found. Was it found 

as if it was legitimate property of the defendant? Was it found in a wallet or 

perhaps one of those money clips some of the gamblers around town use? 

Well, the money was found exactly in the way you would expect it to be 

found. State's Exhibit No. 2 shows the money in that pocket, stuffed in 

there all balled up, the same condition it was, consistent with what Karen 

Walker described. Clearly, the perpetrator didn't have time to carefully fold 
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and collect that money. He had to stuff it in and run. Now, he also didn't 

have time to stop once he left the Parkway Inn. He had to keep moving to 

get away from the Parkway Inn as quickly as possible, and he had to get out 

of the public eye. It's not something you can do in public, take out the 

money and count it out - it's suspicious - and organize and collect it in a 

way you would expect to find it. The knife, of course, also corroborates 

Karen Walker's identification, the same type of knife that she identified. 

She didn't see the handle, but she testified about that blade that was a 

small blade. You can look at that knife yourself. 

After you consider all that evidence, the conclusion to reach, 

a reasonable conclusion to reach, is that Karen Walker was right, that the 

defendant is guilty of robbery with use of a deadly weapon and burglary 

while in possession of a deadly weapon. 

Thank you. 

THE COURT: All right, before we hear closing arguments from 

Ms. Dickson, I think we'll take a short recess. 

So, I'll admonish the jury once again it is your duty not to 

discuss this case among yourselves or with anyone else, nor are you to 

read, watch, or listen to any reports or commentary on this case or anyone 

connected to it, nor are you to form or express any opinion about this case 

until it's been finally submitted to you. 

With that, we'll be in recess until 3:15. 

(Whereupon a brief recess was taken) 
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(Whereupon the following proceedings were held 

in the presence of the jury) 

THE COURT: All right. The record can reflect we're back in the 

presence of the jury, all members of the jury panel are present, counsel for 

both sides are present, as is Mr. Day. 

Counsel, you may make your closing argument. 

MS. DICKSON: Thank you, Your Honor. 

CLOSING ARGUMENT 	 1 

BY MS. DICKSON: 

May it please the Court, Mr. Fattig, Mr. Day, ladies and gentlemen. 

As I told you yesterday, this is a case about mistaken identity. Karen Walker 

is wrong about saying that Mr. Day is the person who robbed her on April 

22nd, 2000. The District Attorney has his favorite instructions that are 

included in the packet which you will be given, and I have mine. My favorite 

instruction is Instruction No. 5, which deals with reasonable doubt. And the 

reason this is a favorite instruction is because this is something that's pretty 

much the basis of our whole system of justice. Reasonable doubt and the 

presumption of innocence are what protect every single one of us from false 

accusations. If anyone is accused of a crime, they have a right to demand 

that the prosecution prove the charges against them beyond a reasonable 

doubt. 

And a reasonable doubt is a doubt that - in order to have a 

reasonable doubt, you have to be - or not to have a reasonable doubt, you 

have to be convinced beyond an abiding conviction. That's what the 
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instruction says, an abiding conviction of guilt. In the most important 

decisions in your own life, in decisions whether to get married, whether to 

change jobs, whether to move to a different location, important decisions in 

your own lives, would you have an abiding conviction of the rightness of 

what you were doing before proceeding. And there are extremes, there's 

the extreme where you're absolutely sure, 100 percent this person is guilty. 

And the other extreme, 100 percent this person is innocent. And in-between 

there's a whole lot of gray area. And in the middle where you're just not 

sure, that's a reasonable doubt. In order to find guilty beyond a reasonable 

doubt, it isn't just that maybe he did it, it isn't just that possibly he did it, it 

isn't just that probably he did it, it's that he did for sure beyond a reasonable 

doubt to an abiding conviction. 

There's another part of the reasonable doubt argument that is 

often explained that in a situation in which you have a bunch of facts — the 

evidence in this case which you've heard over the last day and a half — that 

evidence you have to consider. And if you interpret that evidence and 

there's a reasonable, legal explanation for all of the evidence, and there's 

another reasonable explanation which shows that guilt is the outcome, when 

you're deciding between those two, you have to pick the one that says, not 

guilty. Two reasonable explanations, one indicating guilt, one indicating not 

guilty, you have to pick the not guilty one. That is what proof beyond a 

reasonable doubt is. 

You heard from Karen Walker, who of course is the main 

witness in this case. Karen Walker is the person who saw the robber of the 
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Parkway Inn. And Mr. Fattig is right, there's not a whole lot of dispute 

about the charges here, whether a robbery occurred, whether a burglary 

occurred. What is at dispute is who did those things and our argument is 

is that Mr. Day did not. 

Karen Walker said two very important things that I would ask 

you to focus on. The first of those things is that when she was asked to 

give a description of the person who had robbed her, she said that that 

person had no distinguishing scars, marks, or tattoos. No tattoos. This is 

Karen Walker, as she told you, is looking at that knife in the person's hand, 

focusing on his hand, seeing his arms, seeing his hands reach in the cash 

drawer and pull out the money, seeing him put the money into his pockets 

with his hands. That person had no tattoos. Mr. Day has tattoos that you 

cannot miss. If you're looking at Mr. Day and you're looking at his hands 

and you're seeing his arms, you cannot miss those tattoos. Karen Walker 

saw no tattoos. That's important point number one of what she said. 

Important point number two of what she said is that when I 

asked her if she had seen a picture of Mr. Day after the arrest, after she did 

the identification when she said, well, yes, as a matter of fact, I asked the 

police officer to give me a picture of Mr. Day so I could take it back to the 

motel and I could show the other people in case he came in again, out of 

some sort of fear. She has had a picture of Mr. Day for a year to look at. 

By this point in time, she has no independent recollection of what the person 

looked like who actually robbed her, because all she has seen for a year is a 

picture of Mr. Day. 
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Mr. Fattig made some reference to the fact that this isn't just 

a question of, well, she said it was a purple shirt and he was really wearing a 

yellow shirt, so we can dispute it in that way, but you can change shirts. 

You can't change tattoos. This isn't a difference between a purple shirt and 

a yellow shirt. This is a difference between a person with no tattoos and a 

person whose tattoos cannot be missed. 

What do we know happened on that day? We know that 

there was a very brief period of time in which this robbery occurred. Karen 

Walker obviously wasn't keeping track of the time and she doesn't know 

exactly how much time elapsed, and I think she said it was about a minute. 

She's in the Parkway, she's on the phone, her back is apparently turned 

towards the door, she doesn't see anyone come in, she puts down the 

phone, turns around, there's the robber, hand over the — open the drawers, 

the drawers are open, he opens the drawers, don't make me hurt you, I've 

got this knife, takes the money out, puts it in his pockets and he's gone. A 

very, very quick period of time. And she, naturally, was very upset, and you 

heard her manager say that she was very upset, that I guess there was some 

trouble getting everything organized because of how upset that she was. 

She's not in the best position to be a good observer. She's traumatized by 

this incident. But, she does give a description of the person that she's seen. 

And what does she say? She says she saw a man in blue jeans, a blue and 

white shirt, gray hair, approximately 5'5," she said he was approximately her 

height, and that's something that's fairly easy to tell because you're looking 

at eye level. She said he was about 5'5" and he was about her age, which 
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is 52 or 51 perhaps last year. 

Officer Flaherty says that he sees Mr. Day walking around in 

the area of the Wild West Truck Stop, and he says that he matches that 

description. Well, he was wearing blue jeans and he has gray hair. He 

wasn't wearing a blue and white shirt, he isn't 5'5" and he isn't 52. So, 

the description isn't all that accurate as to whether or not Mr. Day meets — 

matches the description that was given by Karen Walker. 

Bear in mind that he's also approximately a half a mile or 

more away, and there was some discussion with Officer Flaherty about 

whether you can actually go from the Parkway Inn through this industrial 

area the way a crow flies up to the truck stop. And Officer Flaherty said, 

well, I think you can; I've never done it, however. And he did testify that he 

knows that around most of these lots around here, and some of them you 

can actually see, there are walls, there are chainlink fences. This is an 

industrial area which is not generally open to the public, it's kept private so 

that people can't walk through that area. I would suggest to you that you 

cannot go as the crow flies from that point to that point. You have to go up 

Industrial Road, up to Tropicana and across. And Officer Flaherty told you 

that's at least a half a mile. 

And he saw Mr. Day a half mile away walking around in the 

truck stop about twenty minutes later, maybe as much as thirty minutes 

later. Mr. Day wasn't doing anything unusual at that time, he wasn't trying 

to hide, he wasn't running anywhere, he was just walking around in the 

truck stop, talking to the trucker. It also seems to be assumed by the 
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prosecution in this case that the robber didn't have a car, that he was on 

foot. Well, we know that he was on foot when he walked into the motor 

inn, but we don't know whether he had a car in the area or not. Karen 

Walker saw him crossing All Baba Street right next to the motel and going 

towards the industrial area, but she doesn't know if he went up the street to 

one of the other places that Officer Flaherty told you that are there, and got 

in his vehicle that he had parked there and drove away. That would be 

probably the logical way to get from this area. If you're going to choose a 

fairly remote location to rob like the Parkway Inn, you need transportation to 

get away from there, and most likely the robber drove away in the car that 

he drove there and that he had parked at a site from the motel. 

Mr. Day told you that he ran, and we know he ran, everybody 

knows he ran. But he told you why he ran. You heard about this prior 

record. He's been convicted of felonies in the past, particularly a bank 

robbery back in 1 984, and he went to prison for that and he was on parole, 

and because of some personal problems in his life he ran away from his 

parole. Even though he only had 60 days left on his parole, he ran away. 

You haven't heard any evidence about what the consequences of that would 

be, so you can't assume that well, there wouldn't be anything, because we 

don't know what the consequences would have been from running away 

from that parole. It could have been considerably more than the 60 days 

that were left on the parole. He ran because he thought that there were 

warrants out for him, and it's true that he was probably wrong about that, 

because apparently they decided not to go after him for the 60 days that 

II- 1 10 

Page 414 



■1•1 • 	• 
I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

were left. But that was what he was concerned about at the time. And he 

told you he doesn't remember exactly what the officer was saying, doesn't 

remember him saying anything about a robbery, but he saw the officer, like 

looking around, he was kind of fidgeting with his gun and his belt, and Mr. 

Day thought that, you know, he's looking at the people that are surrounding 

me, that are coming in around me, and that's what Mr. Day is focusing on, 

why is the officer looking around in this fashion, and he took off because he 

thought that he was about to be arrested for that parole violation. 

And he runs and he tries to hide in a truck. Now, Mr. Cruz, 

Jorge Cruz said that some of the wires were pulled from his truck, and that 

may very well be. You heard how Mr. Day said he was trying to hide in the 

truck, trying not to be seen by the officer, and you heard the officer say that 

when he was trying to pull him out, he had to pull him out and Mr. Day is 

grabbing on to things, holding on to things, trying not to be pulled from the 

truck, and maybe that's when the wires got torn, we just don't know. 

And then what happens? The police come to Karen Walker 

and they say, we think we have the person who did the robbery. We think 

we have the person who frightened you, who terrorized you. We want you 

to come and identify him, and she does. She's taken in the police car, she 

stays in that police car, she's parked actually in the next lot to McDonald's 

and she said it was about forty feet away — or, actually what she said was it 

was the distance of the courtroom, which the judge was kind enough to tell 

us was just under forty feet. Forty feet away, she's asked — sitting in the 

vehicle, she's asked to identify Mr. Day. Mr. Day at that time is standing 

II- 11 1 

■1 

Page 415 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 	o 
there, he's in handcuffs, he's got police surrounding him, he's the only 

person there. 

Now, we've all seen a lot of television and movies with police 

line-ups where a person is asked to pick out somebody from a line-up. Do 

you see the person who did your robbery among this group of people? And 

that's how you pick someone out. And that's a more appropriate way to do 

it because then you have a choice, and then you really have to test your 

identification, your memory of who the person was that you saw. Karen 

Walker didn't have that choice. She had one guy in handcuffs that the 

police told her they thought was the robber. Is that him, from forty feet 

away, and she said, yes. Based on having seen him for just a few moments 

earlier, having to see him from a distance. But what happened after that? 

She gets a picture of Mr. Day, of the person she has identified, and she's 

been looking at that picture ever since. 

I would suggest to you, also, ladies and gentlemen, that the 

police were perhaps a little bit too sure of themselves in this case. They find 

Mr. Day, they think he fits the description, they arrest him, he runs, making 

himself look guilty, he's got money in his pockets, the police didn't look 

anywhere else. They don't look for any other suspects. They don't look to 

see if there's any other gray -haired men anywhere in this area wearing jeans 

and a t -shirt. I would suggest to you, ladies and gentlemen, if they'd really 

looked for anyone else, they could have found a lot of people in that area of 

the truck stop, of the casino, of all of the fast food places, of all the places 

in that general area who were wearing jeans, who had gray hair, who would 
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have fit the general description given by Karen Day (sic). But, they didn't 

look — I'm sorry, Karen Walker. They didn't look for anybody else after they 

had Mr. Day. They didn't go back again over evidence. They didn't get 

fingerprints to see if they could match the fingerprints on the drawer that the 

robber had opened with those of Mr. Day. 

They didn't get the name of the truck driver, the truck driver 

that Mr. Day was talking to, the truck driver that could have come into court 

and testified about exactly what was said then. He could have testified as 

to whether or not Mr. Day was working for him that day, whether he had 

paid him money, which would explain some of the money in his pocket. 

The police never bothered to even get the name of that truck driver, though 

they certainly got the name of the other truck driver who had just as much 

involvement in this case. They were sure that they had the right person, 

but they were wrong, and they didn't look anywhere else. 

Karen Walker says that she thinks that she has seen Mr. Day 

in the motel about ten times over a period of a year. Now, you heard that 

Mr. Day was only in town since February, he'd only been there for two or 

three months, he hadn't been there for a year, and he's never stayed at the 

Parkway Inn. We don't have any other evidence on that point. That's 

something you have to determine the credibility of. Do you believe that he 

has never stayed there or do you believe Karen Walker that she thinks he's 

been there? If Mr. Day had stayed at that motel, he would have had to 

produce 1.D. Karen Walker told you you're required to have 1.11 to rent a 

motel room. Somebody could have looked through the registers to see if 
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Robert James Day was listed in the registers. Nobody bothered to look. 

Mr. Day has never stayed at that motor inn. 

How about the money? Well, it certainly looks somewhat 

incriminating when they say that there's a little over a thousand dollars 

stolen from the Parkway Inn and Mr. Day has over a thousand dollars in his 

pockets and it's crumpled up. That looks pretty bad. How much money 

was taken? Did you ever hear a clear amount of how much was taken? 

Ms. Walker said that, well, her boss was the one who was responsible for 

counting the money. He said she was the one responsible for counting the 

money. The police officers did tell you that somebody told them on that day 

that one thousand fifty-one dollars was taken. When they came into court 

and testified, nobody could pin that amount down, but that's what they 

were told on April 22nd last year. One thousand fifty-one dollars was taken. 

Twenty minutes later, Mr. Day has one thousand eighteen 

dollars and fifty-five cents. We probably disregard the fifty-five cents, 

because we know from Karen Walker that no change was taken. So, 

assuming that the one thousand eighteen dollars was what was taken from 

the robbery, what happened to the other thirty-three dollars? Where did that 

go? Where did Mr. Day spend thirty-three dollars in the twenty minutes 

between the time of the robbery and when he was seen at the truck stop 

walking around talking to truckers? And I asked the police officer, did he 

have anything with him, did he look like he had just bought something? He 

didn't have any food, didn't have any other items? No, he had nothing on 

him that he had just purchased. What happened to the thirty-three dollars? 
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1 	 The witnesses about the money were pretty unclear. We had 

2 the manager saying, well, in one drawer there's four hundred, in the other 

3 drawer there's one hundred. Karen Walker said in one drawer there's five 

4 hundred, in the other drawer there's two hundred. They couldn't agree on 

5 how much was even supposed to be in the drawer, let alone how much 

6 actually was. 

7 	 Motive. What would be the motive for robbing the Parkway 

8 Inn? Well, money. And it's true that the prosecution doesn't have to prove 

9 a motive, but the obvious motive for a robbery is you want the money. Mr. 

10 Day didn't need the money. He's making a couple hundred dollars a day, 

11 usually, working as a lumper. And we brought in Mr. Beasley, as a lumper, 

12 just to say he knows that Mr. Day is a lumper because he's seen him out 

13 there with the other guys lumping, and as a lumper he can make up to 

14 sixteen hundred dollars a week. You don't need to steal a thousand dollars 

15 in a robbery from the Parkway Inn if you're making that kind of money. So, 

16 motive goes against the prosecution in this case. 

17 	 Mr. Day's knife, the deadly weapon that's charged here. 

18 And while, as I said it's true that we don't have much dispute about the 

19 evidence, I do want to touch on this one because one of the things the State 

20 is required to prove is that this is a deadly weapon. Now, it's our position 

21 that this isn't the weapon that was even used. Karen Walker said the knife 

22 that she saw had a blade of about two and a half to three inches, and the 

23 officer said that this was about two inches, and I don't think anybody's 

24 actually measured it, but it does appear to be about two inches. Is this a 
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deadly weapon? Is this an instrument, which if used in the ordinary manner 

contemplated by its design and construction, will or is likely to cause 

substantial bodily harm or death? I would suggest to you that this is not a 

deadly weapon. A deadly weapon isn't really an issue here. All truckers 

have knives. Mr. Day told you he needs a pocket knife for the work that he 

does, he cuts opens boxes, he has to slice different things when he's 

working, he needs a pocket knife. 

Some of you have, I believe, been victims of crimes before, 

and unfortunately the statistics are that probably at some time in your 

lifetime most of you will be the victim of a crime. If you're lucky, it won't 

be a crime directed against you physically, it won't be a crime of violence in 

which your safety is endangered. But, if you're ever in that kind of a 

situation, or for anybody in that kind of a situation, I would suggest to you 

that it's a very terrifying experience. It makes you very frightened. And 

Karen Walker told you she was frightened. And when you're frightened, you 

want to know that you're safe. And when you've been the victim of a 

personal assault of this nature, how do you know you're safe? You know 

you're safe if the person who did that to you is locked up and in jail. Karen 

Walker wants to believe that Robert Day is the person who robbed her, 

because then she can feel safe. And she got that picture of Mr. Day so that 

she can look at it and make sure that the people who come in aren't Mr. 

Day. She's been looking at that picture, because she wants to feel safe and 

to be assured that she doesn't have to fear from him. 

Karen Walker isn't deliberately misleading you, she's not lying 
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to you. I would suggest that she honestly believes that Mr. Day is the 

person who robbed her, but she's wrong. And we know that she's wrong 

because of the tattoos. Because of the tattoos that you can't possibly miss 

and because of the fact that she's had Mr. Day's picture in front of her for 

almost a year now, she can't possibly tell you what the real robber looked 

like. 

Karen Day (sic) was mistaken in her identification. Every time 

she looks at the picture, she compounds that mistake. I'm going to ask you 

not to compound that mistake further. When you go back in the jury 

deliberation room, find Mr. Day not guilty. 

Thank you. 

REBUTTAL ARGUMENT 

BY MR. FATTIG: 

Because the State has the burden of proof in this case and the State 

readily accepts it, I get to speak twice. I promise I will be shorter than the 

last time. 

The defense indicates that, suggests that the defendant had 

no motive to steal because he had plenty of money, plenty of possessions. 

You heard the testimony about his life. Does that make sense? Use your 

common sense. It didn't sound like to me he was living the high life. 

Now, when we look at the State's Exhibit No. 4, the map, Ms. 

Dickson talks about, suggests maybe it's impossible to go as the crow flies 

between the Parkway and the truck stop up here because of various fences 

and walls. Well, ask yourself, do you need to go as the crow flies? In this 
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particular case was there time? The evidence was that there was plenty of 

time for the defendant to walk, perhaps through some buildings, cut over, go 

up Industrial and over. We heard testimony from everyone in this case that 

suggested that it was sometime before 1:00 when the robbery happened. 

And then Karen Walker called the police, they were there within a couple 

minutes, Officer Huffmaster phoned dispatch, called in a description. When 

that happened, Sergeant Flaherty heard the description, the direction of 

travel, and he testified it took twenty minutes, approximately, he wasn't 

sure, it could have been thirty, for him to get in the area. And that's when 

he saw the defendant. Is that enough time for the defendant to get where he 

was at? Of course it is. 

Now, the Defense often times puts the police on trial in a 

criminal case and it's pretty common, but is it justified in this particular case? 

I would submit to you that the police didn't need to look for anyone else once 

they had Robert Day in custody. Not only did they have a middle-aged mid-

40's man with jeans, gray hair, mustache, that fit the description, but they 

also had a man with over a thousand dollars in cash all balled up and stuffed 

in his pockets, and a man that had the same type of weapon that had been 

described. 

What about the truck driver? Well, the testimony from 

Sergeant Flaherty was he didn't have time when he came back after pursuing 

the defendant across that busy road and taking him by force out of that 

truck. And by the time he arrested him and searched him and went back to 

where his car was across the street, that trucker was gone. They also didn't 
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have to get other people, and didn't have the time to get other people when 

they did that line-up with Karen Walker, that looked like the defendant. The 

defendant was the only one in the line-up, and that's common in that type of 

situation and it's allowed under the law. 

What about these inconsistencies? There's always 

inconsistencies in every single case. Why is that? Well, you can't prove, I 

would submit, virtually anything beyond any doubt, beyond the shadow of a 

doubt. That's why the law doesn't require that burden upon the State. It is 

proof beyond a doubt which is reasonable. These are events that naturally 

are very stressful. They are events that occurred, the testimony was the 

police were out there for an hour, maybe even less. The robbery happens 

within a minute or two, she runs for help, the police are called, they arrive 

within a couple minutes. Within twenty minutes or so, someone is caught, 

they take her, she I.D.'s him as the man, not wavering at all that he was the 

man; not possibly the man, not maybe. There's never been any wavering on 

behalf of Karen Walker in this case. Is it possible people make lithe mistakes 

when it comes to counting money and remembering how much money is 

around? Of course it is. People are human beings. Everyone knows human 

beings are not computers, people can make mistakes. Is it enough to cause 

reasonable doubt? Well, the Defense is harping on the fact - 

MS. DICKSON: I object to the term, harping, Your Honor. 

THE COURT: Sustained. Use a different term. 

MR. FATT1G: The Defense argued in their closing argument that 

Karen Walker testified that the person who robbed her did not have any 
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tattoos. What I say and what Ms. Dickson says is not evidence, and part of 

the reason we have twelve jurors and part of the reason our system is 

considered the best in the world is because of a collective remembrance by 

twelve jurors. And my memory of Karen Walker's testimony was, she didn't 

remember whether the person that robbed her had any tattoos. Now, my 

memory doesn't count and Ms. Dickson's memory doesn't count, your 

collective memory does. But use it. 

The defendant's testimony. Keep in mind that when the 

defendant testified, he was able to conform his testimony to all the evidence 

against him. Ask yourself, when he did that, was it reasonable? Did his 

story make sense? 

Coincidences. The Defense would have you believe that this 

is really a strange and crazy series of coincidences, extremely dumb luck. 

Was it, or was this the product of a description by an eye witness who had 

an opportunity to observe her offender, not only on that day but on previous 

occasions, who had the forthrightness to come forward and contact the 

police right away despite her admission that she was scared, who informed 

the police within minutes of the observation, of the description, who gave the 

police that description. That description was accurately transcribed over the 

radio and that description matched a particular suspect. Was it the product 

of good police work and a brave victim, or was it a series of horribly strange 

and bizarre coincidences? Ask yourself, what are the chances of someone 

with jeans, blue jeans, with gray hair, a mustache, and who looks around 51 

or thereabouts, who happens to be in an area walking distance from the 
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scene of the crime approximately twenty minutes or so, twenty-five or thirty 

minutes after the crime, and who happens to have nearly the same amount of 

money taken in that crime and it's all balled up and stuffed in his pants 

pockets. And he has the weapon, the same type of weapon the victim 

described. Merely coincidences? Use your common sense. 

During voir dire, I asked all of you whether or not if you were 

selected as a juror you would be able to do your duty, and your duty as a 

juror is to do equal and exact justice between the people of Nevada and the 

defendant. If the State proves all the essential elements beyond a reasonable 

doubt, it is your duty to return verdicts of guilty. Now, keep in mind with 

regards to the burden of proof, it is no higher nor lower than any other case 

here in Nevada. Juries every single day in this State decide cases beyond a 

reasonable doubt and use that instruction. 

It is perhaps impossible to prove anything beyond all doubt. I 

ask you to not hold the State to an impossible burden. This case has been 

proved beyond any doubt which is reasonable. Go back into that deliberating 

room, go through the evidence, do your job, and when you come back into 

this room, tell the defendant something he already knows, that he is guilty of 

robbery with use of a deadly weapon and burglary while in possession of a 

deadly weapon. Thank you. 

(Whereupon the officers were sworn to take 

charge of the jury deliberations 

and the jury retired to commence deliberations 

at the hour of 3:50 p.m.) 
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(Whereupon the following proceedings were held 

outside the presence of the jury) 

THE COURT: All right. Anything else before we recess? 

MS. DICKSON: Yes, Your Honor. You had indicated earlier that we 

would make a record and then I completely forgot about the point. 

Mr. Fattig was allowed to introduce over my objection 

testimony from the police officers, the hearsay statements from this truck 

driver who said that - or Sergeant Flaherty said that the trucker said that Mr. 

Day offered him a hundred dollars to take him to New Orleans. I think that's 

impermissible hearsay and I object to its introduction. 

THE COURT: Okay, we're making a record. 

MR. FATTIG: Your Honor, the statement was not offered for the 

truth of the matter asserted. The Defense, during their cross-examination, 

cross-examined the officer regarding his failures to investigate the truck 

driver. Failure to get his identification, failure to get the t-shirt or look for 

the t-shirt in the back of the truck that allegedly belonged to the defendant. 

Such statements opened up to the fact that the statement made by the truck 

driver was offered to explain why the police officer did not follow up on that 

investigation with regards to the trucker. When the police officer originally 

approached the trucker, it was after he initially made contact with the 

defendant. He approached the trucker because he saw the defendant talking 

to the trucker when he first came on the scene. He then went up to the 

trucker, he heard the statement, and therefore, based on that, it's effect 

on the hearer, that being Sergeant Flaherty, he returned, focused his 
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investigation more on the defendant, mentioned the word robbery, and that's 

when the defendant fled. When the defendant fled, he followed, and the 

trucker, when he came back, was gone. So, the statement was not offered 

for the truth of the matter asserted, it was offered merely to show its effect 

on the hearer, that being the witness, Officer Flaherty. 

MS. DICKSON: I don't think that's why it was offered at all, Your 

Honor, I think it was offered for the truth that Mr. Day had offered a hundred 

dollars to be driven to New Orleans and to attempt an escape. The police 

officer - and the Court is aware of how we have pursued this motion - the 

police officer never got the identification of this truck driver. He didn't have 

any problem getting the identification of the other truck driver, whose 

involvement I would suggest is even - 

THE COURT: Counsel, we've already argued that portion of it. You 

don't need to re-argue that. 

MS. DICKSON: They did manage to get the identity of the other 

truck driver, Your Honor, they did not get this identity. The statement was 

introduced for its truth, there was no other argument to be made about it. I 

asked the officer why - or if he had gotten the identity of the trucker. He 

didn't get that identity, and I think, I'm not sure exactly what I said on it, but 

I think that's pretty much as far as it went, just asking him if he had gotten 

the identity of the truck driver. And I don't think that opened the door to 

statements the truck driver made. 

THE COURT: You have continually raised the issue regarding the 

police failure to obtain information that you think would be favorable to the 
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Defense. You even argued it on closing argument. The State did not seek 

to admit the hearsay statement on their case in chief. It was only after you 

had opened the door and started questioning regarding his failure, the police 

officer's failure to take certain steps to get certain information, and 

specifically the name of the truck driver, or any follow-up investigation with 

the truck driver. So, based upon that, the door had been opened, the State 

did seek to admit the statement for a non-hearsay purpose, and for that 

reason the State was allowed to go into that line of inquiry. 

So your objection is noted for the record, but it was overruled. 

MS. DICKSON: It perhaps is a little late at this point, Your Honor, 

I wasn't aware that that's why it was being introduced. I thought it was 

being introduced for the truth. I think the jury should have a precautionary 

instruction, then. 

THE COURT: Now, in the conference at the bench, the State 

specifically stated why they were seeking to admit it and for a non-hearsay 

purpose, to explain the state of mind of the officer regarding that. 

So your objection is overruled. 

(Whereupon the evening recess was taken 

at the hour of 4:00 p.m.) 

* * * * * 

ATTEST: 	I do hereby certify that I have truly and correctly transcribed 
the sound recording in the above-entitled case. 
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LAS VEGAS, NEVADA; WEDNESDAY, MAY 9, 2001; 9:00 A.M. 

THE COURT: C167783, State of Nevada versus Robert James Day. 

All right, did you have a chance to review the judgments of convictions? 

MS. DICKSON: Yes, Your Honor, I have. My biggest concern at 

this point is the Pre-Sentence Report. Did Your Honor get a copy of the 

Amended Pre-Sentence Report that was supplied yesterday? 

MR. FATTIG: I didn't get a copy of that. 

MS. DICKSON: Okay. It doesn't matter, it's still wrong. 

THE COURT: Yeah, the corrected PSI, yes. 

MS. DICKSON: Yes, Your Honor. The reason for this is I spoke to 

Officer Wheaton, who did the original Pre-Sentence Report. With respect to 

page 3, it indicates in 1995 a conviction for Escape. And I spoke to Officer 

Wheaton about that, that I didn't believe that that was a valid conviction, 

particularly in light of the fact that Mr. Day would not have received a 

10-year consecutive sentence in 1997 and be out of custody from the 

Federal system by now. Officer Wheaton went back, looked at his records, 

and decided he was wrong on the time, that it was actually a 16-month 

sentence. But I think the State would agree with me, and I did talk to the 

Pre-Sentence Officer who is here today, because she has the supporting 

paperwork, this is not a conviction for Escape. Mr. Day was charged as a 

parole violation with escape from a halfway house that he had been sent to, 

and he was given a parole violation and a new parole hit of 16 months. It is 

not a subsequent felony conviction or even charge for Escape. 
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Because of the nature of that charge and because I know 

what will happen when the prison system sees this report and sees that 

Mr. Day has an escape charge and conviction on his sentence, and that's 

going to interfere seriously with any kind of programming or placement or 

anything like that, I would like the Pre-Sentence — the Probation Department 

to go back and correct this Pre-Sentence Report again, to eliminate that 

Escape charge. It is not a proper conviction or charge. And I do have the 

paperwork, which actually has been provided to me by the District Attorney, 

showing that this was a parole violation for which he was given a 1 6-month 

hit. 

THE COURT: Well, we can make the paperwork part of the record. 

MS. DICKSON: The problem, Your Honor, is that NSF' looks at the 

Pre-Sentence Report, they don't care about any other paperwork. This is 

what they're going to go by and this is wrong. 

THE COURT: You've got your paperwork there, I'm not going to 

pass this another two weeks for them just to take that off. They can make 

the record, make sure that the prison is aware of the correction on the PSI. 

MS. DICKSON: Is the Court directing them to actually correct this 

Pre-Sentence Report that will go up with him? 

THE COURT: They can send a letter along with the PSI, pointing out 

that it's not a conviction, the Escape charge. 

MR. FATTIG: There is one other amendment, Your Honor, that inures 

to the benefit of the State. Also on page 3, in 1984 it lays out that the 

defendant was convicted for Obtaining Property by False Pretenses. That is 
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correct, he was also along with that, and I have the certified Judgment of 

Conviction, which I filed this morning, convicted for the felony crime of 

Embezzlement, which was actually a separate crime. So, I would agree that 

he has five felony convictions. I would agree that the Embezzlement is an 

accurate conviction, the Escape is not. 

THE COURT: All right. 

MS. DICKSON: And for the record, I would agree that Mr. Day was 

convicted of Embezzlement also in that case, but they were treated together 

and for purposes of habitual criminal stature, I think that's one offense. For 

the Pre-Sentence Report it may be considered as five prior felonies, but for 

habitual criminal purposes, pursuant - 

THE COURT: He still has four prior felony convictions. 

MS. DICKSON: He still has four prior - 

MR. FATTIG: And I would take exception to that, because clearly 

on the Judgment of Conviction there are separate dates of offenses when 

it comes to the two crimes, and he received separate sentences on them. 

So, he qualifies under four or five, so it's sort of - 

THE COURT: So, I don't have to decide the issue. He qualifies under 

the four. 

MS. DICKSON: Correct, Your Honor. 

THE COURT: All right. 

MR. FATTIG: Are you ready to hear argument? 

THE COURT: I'll hear argument. Well, first of all, let me adjudicate 

him. 
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Mr. Day, pursuant to your jury convictions entered March 

1 5th, 2001, Count I — Robbery With Use of a Deadly Weapon, felony; and 

Count II — Burglary While in Possession of a Deadly Weapon, felony, you are 

hereby adjudicated guilty of those crimes. 

State? 

MR. FATTIG: Your Honor, the first exhibit that I have marked is a 

Judgment of Conviction from Missouri and it lays out that the defendant 

pled guilty in 1975 for Sale of a Controlled Substance, which was a felony 

in Missouri. He received a sentence of 5 years in that case, plus a 5-year 

period of what they called special parole. He ended up doing 13 months on 

that particular case. He was paroled in August of 1976. 

He then made it down to North Carolina, and Exhibit No. 3 

which has been marked is a certified copy of Judgment of Conviction from 

crimes he committed in North Carolina in 1982. He ended up being 

convicted in 1985 after he picked up the bank robbery and went to prison. 

He ended up being convicted for Embezzlement and Obtaining Property by 

False Pretenses, two more felonies that occurred in 1982. And the 

Judgments of Conviction reveal that in that particular case he used a credit 

card that had been fraudulently obtained to obtain various goods and 

services from small businesses in Wake County, North Carolina. 

He then, after picking up those charges, he was a fugitive 

when he went to Missouri in 1984, and Exhibit No. 2 is a Judgment of 

Conviction from the Federal Court, the Western District of Missouri, along 

with the PSI and an extensive report about his background back in 1984. 

5 

Page 433 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 	• 
In that particular case, the PSI reveals that in 1 984 he walked into a bank in 

Springfield, Missouri at 2:00 in the afternoon and he handed a note to the 

teller. The note read: You have 30 seconds, 10,000 in a deposit bag. 

Move, no alarm. I don't get caught, no one gets hurt, understand? 	be 

beside you. He showed this to a couple different clerks, he ended up getting 

3,000 dollars in cash. Later that day, because of a report that a person 

matching the description got into a cab by the bank and got on an airplane, 

he was picked up in St. Louis across the State getting off of an airplane and 

was arrested. At the time he did the crime, not only had he absconded from 

North Carolina because of the credit card charges, but he was also 

considered an absconder from his parole from the State of Missouri for that 

earlier Sale of a Controlled Substance charge. 

Then after he got sentenced on the bank robbery charge in 

Federal Court, North Carolina ended up adjudicating him and giving him a 

break on those 1982 charges. He got concurrent time to that North Carolina 

case. He received two 10-year sentences concurrent to the Federal case. 

Upon being paroled on the bank robbery case and upon being paroled from 

the North Carolina cases, he picked up various violations, and that Judgment 

of Conviction and the PSI lay it all out. He failed to go to drug and alcohol 

counseling, he was given numerous problems (sic) — numerous chances to 

address his problems, he didn't take advantage. He picked up an Escape 

violation, which has already been mentioned. He also picked up a DUI arrest 

in 1 996, where while drunk he ran into another vehicle, a truck that was 

stopped at an intersection. 
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In 1994 is the fourth document, and that was a new felony 

conviction that he picked up while on Federal parole, another felony in North 

Carolina, and that one is Financial Transaction, Card Theft. He received a 

light sentence in that case, two years. He's on parole until recently up until 

this particular case in Nevada. He comes out here, and Your Honor is well 

aware of the facts in this particular case. 

I would ask, Your Honor, that he be treated as a habitual 

criminal under the large statute. I believe that this is someone who has 

been — has a history of crimes. We have crimes starting in 1974 all the way 

to the present. A long history — he has been on parole, received numerous 

violations, he has proven again and again that he is unsupervisable. He is 

someone that needs to be warehoused, he has a prior robbery conviction. 

Going to prison and being on parole certainly didn't deter his conduct in this 

particular case, when he uses a weapon and he threatens the clerk of the 

Parkway Inn Motel. As she goes toward the phone, he threatened her 

safety. He got away with over a thousand dollars, and thanks to really 

excellent police work, he was caught that same afternoon. 

I believe habitual criminal is appropriate when someone needs 

to be warehoused like this individual has proven over and over again, and I 

would ask for a definite 300 months with parole after 120 months. If you 

don't go for the large, I would ask that you max him out on an 8 to 20 year 

sentence under the small habitual. Thank you. 

THE COURT: All right. 

Counsel? 
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MS. DICKSON: Your Honor, Mr. Day has asked me to read his 

statement to the Court. He was feeling a little too nervous to read it 

himself. This is his statement: 

Your Honor, may it please the Court. As the Court has been 

advised by Counsel, I have been diagnosed as having Hepatitis C. It is my 

understanding that Hepatitis C is a viral infection which affects the liver and 

generally results in cirrhosis or cancer of the liver, that's without a liver 

transplant which I will not receive in prison. I'll most likely die from it. I 

really don't want to die in prison, Judge. When my time comes, I hope to 

be allowed to go home to die around my family and loved ones. However, 

while the State was good enough to tell me I'm going to die from my illness, 

it was left to my imagination exactly how much longer I might expect to live. 

I've been in solitary confinement all these months, with no way to get 

information on my illness. I've asked for tests at the jail and Lakes Crossing 

to determine how far the disease has progressed, but was told I need to wait 

until I'm released or go to prison for that kind of test. 

Judge, at some point during this case, counsel advised me 

that the State would pursue habitual criminal proceedings if I refused to 

accept the State's offer of a 3 to 10 year sentence. However, I advised her 

on several occasions that I felt compelled to decline the offer because, one, 

I am innocent, and two, I did not want to die in prison, and without knowing 

how far my disease has progressed, I could not accept the State's offer. I 

asked her to return to the prosecutor and explain my medical situation and 

asked him to reduce the minimum to two years, so that just in case the 
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Parole Board wanted to parole me for medical reasons it could do so, since I 

would be within my minimum in a short period of time. However, the State 

declined and the case proceeded to trial. 

Your Honor, for the life of me I can't understand the concept 

of punishing a defendant who asserts his innocence more severely than one 

who admits his guilt. It's like duck season just opened and I'm the only 

duck left in town. The rest of them all plead guilty and get probation. Only 

because I've asserted my innocence, the State now wants a life sentence, 

where before it had been satisfied with a 3 to 10 year sentence. 

Judge, if you'll notice in each of my arrests in over a 30-year 

period, in each case within a matter of weeks of my arrest, I've pled guilty 

and received a prison sentence - within weeks. I didn't stretch it out or 

play games to try to get less time. I owned up to what I did and took my 

medicine. Never once did I ask for or receive probation or a suspended 

sentence. However, in this case, Judge, I've maintained my innocence, 

even in the face of a life or a death sentence, whatever the case may be, 

from the very beginning, and continue to do so today. With this type of 

illness, Judge, almost any sentence could be a potential death sentence. 

In closing, Your Honor, I would just like to say for the record 

that it is not my intent to seek sympathy from the Court, but rather to voice 

my objection to the State's action in offering me a deal and then to rescind 

the deal instead of providing me with a means to determine the extent of my 

illness, so that I might obtain a factual understanding of the nature and 

consequences of my plea. 
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Finally, Your Honor, I just want the Court to know that even 

with all the tattoos, the rough edges, and lifestyle portrayed by the State to 

the effect that I was a vagabond, the truth is that I've worked my whole life 

when I wasn't in jail. I was arrested at my place of work and a man I didn't 

even really know came to court in my behalf and told the Court that I'm a 

good worker and that we had worked together occasionally. He didn't owe 

me anything, Judge, he didn't have to come down here, I was really 

surprised. And as far as being a vagabond, Judge, the fact is I was out an 

the road on the trucks because I chose to be. Besides family, I had my own 

place down in Miami where my ex-girlfriend and her little boy still live. Up 

until my arrest, I paid the bills there. When I found out I was sick and could 

no longer have a relationship with her, it just seemed like being on the road 

was the right thing to do. 

Anyhow, Judge, the only other thing I want to tell you is that 

while my record may reflect that I've broken the law in the past, it doesn't 

show that I've ever hurt anyone in my life. 

Thank you, Judge, I just wanted you to know that. 

MS. DICKSON: Your Honor, it's always difficult to address 

sentencing issues with a person who has alleged from the very beginning 

that he's innocent, who has taken his case to trial and has lost. Mr. Day has 

always maintained his innocence of this case, and I think it's important for 

the Court to realize and to point out that in every other case he's had, he 

did plead guilty, with one exception, and I think that's the DUI case that the 

District Attorney mentioned. He took that case to trial and my understanding 
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is he was found not guilty. Every other situation he's had, in all of the 

felonies here, he has pled guilty and in relatively short order. The most 

serious of these, of course, is the bank robbery and he pled guilty to that 

within two months of his arrest. 

There are - you know, obviously we're here because he's 

been convicted. He still maintains his innocence, but there are two things 

that I wanted to point out about the trial, even though I know that we have 

to accept the fact that he has been convicted. But there were two things 

that came out in trial that we were completely unaware of before trial, and 

I think which had a serious impact on the jury's decision, and that was that 

the victim in this case told us for the first time at trial that she had been 

given a picture of Mr. Day on the day of the incident and that she's had that 

picture ever since. She was given that by the police. She's had his picture 

to look at for all these periods of time, all these months, and of course that 

would impact on her identification of Mr. Day as the person who robbed her. 

The second thing that came out, Your Honor, and Your Honor 

is aware that we have filed motions seeking to obtain the identity of a 

witness to the case that the police spoke to and then released without 

obtaining his identity. Mr. Day told the police officer that he was working 

for that gentleman, but the officer didn't get his name, and we were unable 

to locate him because we had no means of identification, and of course Mr. 

Day has been in custody the entire time so he couldn't be out looking for 

him. But, over objection the police officer was allowed to testify that this 

gentleman who - 
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THE COURT: I heard all the testimony. You don't need to go over all 

the testimony. 

MS. DICKSON: Yes, Your Honor, I just wanted to make this one 

point, that this officer was allowed to testify to something that we were not 

aware of because it wasn't in any of his reports and he testified that this 

witness had said that Mr. Day offered him a hundred dollars to go to New 

Orleans, which of course was extremely damaging to our case and was 

something we didn't know about before trial. 

So, Mr. Day appears before you to be sentenced for a crime 

that he says he did not commit, and I think there are some questions about 

that. But, I think it's important to note that there was no one injured in this 

crime, there has never been anyone injured in anything that Mr. Day has 

done — at least physically, I'm sure psychological injuries have occurred — 

and all of his offenses up to this point have been non-violent offenses, 

including the bank robbery. Banks are probably the easiest thing to rob, 

except for the likelihood of being caught, because everyone in a bank knows 

that if someone comes in to rob the bank, you just hand over the money, 

you don't put up a fight. He went in, he gave them a note, he had no 

weapon, he made no verbal threats, no physical threats. He handed them a 

note, they handed him the money, and he left. And the District Attorney has 

read you the note that was provided to the bank employees. 

His record goes back for 27 years, I believe it is, Your Honor, 

so some of these convictions that the State alleges should form the basis for 

the habitual criminal sanctions are extremely old cases. The very first case, 
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which occurred back in 1 974, he was sentenced to prison. He was never 

given the opportunity of probation, and I know that's not even an option in 

this case, but he has served a sentence for every crime that he has been 

convicted of, even though all of those offenses are non-violent. 

The Court is aware that there's no real information about Mr. 

Day in the Pre-Sentence Report because he did not choose to be interviewed 

and we went into that last time. But one of the things that was omitted 

from the Pre-Sentence Report, which I think is important for the Court to 

take into consideration, is the fact that Mr. Day does have some significant 

mental health problems. He was originally in this case found to be not 

competent to stand trial and was sent up to Lakes Crossing for a period of 

time, and then was returned after the doctors up there cured him. But since 

being returned from Lakes Crossing, he has been in a lock-up situation at the 

jail, even though he hasn't committed violations over there. When he was 

returned he was locked up and he's been locked up ever since. So, he has 

had probably greater restrictions on his liberty than most of the people that 

Your Honor sees who have been incarcerated. 

As Mr. Day pointed out, he was offered a sentence of 3 to 

10 years, and he turned that down for the two reasons that he set forth and 

those are the reasons he explained to me; one, that he wasn't guilty of the 

offense. I think that he might have been willing to enter a no contest plea 

despite that fact, because of the likelihood that he might be convicted and 

face a much more serious sentence, but he needed some assurance that he 

would not die in prison, and that was why in the end he turned down the 
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plea agreement that he was — that was his biggest concern, he doesn't 

want to die in prison. He is — with Hepatitis C, he is a dying man. That's 

basically a death sentence, the only question is how much longer he does 

have to live. 

The minimum sentence that the Court can impose in this case 

is 4 years. I think that that, under all of the circumstances, is more than 

adequate to punish him for whatever he may have done, in light of the jury's 

conviction. And I would also point out that based on my knowledge of the 

Parole Board, it's extremely unlikely that Mr. Day is going to be paroled. It is 

minimum, and possibly ever, because of his priors. And also, whether or not 

it appears as a conviction on his record, they will be aware of the fact that 

he did have this escape charge as a parolee prior, so that that lessens his 

chances of ever being paroled and certainly limits his options when he is in 

custody and the kinds of programming he can be involved in. 

For all of those reasons, Your Honor, and because this Court 

sees so many people who come in here with much worse records than Mr. 

Day, who don't receive habitual criminal sanctions, I think it's appropriate 

not to impose the habitual criminal sanction, to impose a sentence for the 

offenses that he has been convicted of, and I would ask the Court to impose 

the minimum sentence of 4 years. 

THE DEFENDANT: Your Honor, may I say something briefly, just real 

briefly? 

THE COURT: Briefly. You already had your letter read. 

THE DEFENDANT: Your Honor, all I'm interested in is that you give 
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me a sentence that would allow me to get a medical parole when the time 

comes that, you know, that I'd be eligible for a parole, so I'd get out on a 

medical. 

THE COURT: All right. Mr. Day, all you're interested in is trying to 

manipulate the system once again. You've had lots of experience at it. I 

listened to your testimony at trial, I listened to all the other witnesses. It 

was overwhelming evidence against you at trial. It wasn't even a close call. 

As far as the picture, we addressed that issue. Her identification was not 

based upon the picture that was given to her by the police. She was very 

clear on that. She'd seen the individual at the motel before. 

All right, counsel approach on something. 

(Whereupon a bench conference was held) 

THE COURT: All right. Mr. Day, in addition to the $25 Administrative 

Assessment Fee, and the $250 DNA Analysis Fee, where you are to submit 

to a test to determine genetic markers on Count II, I am going to adjudicate 

you a Habitual Offender, and we are going to impose a sentence of 300 

months Nevada Department of Prisons, with a minimum parole eligibility of 

120 months, and you'll be given credit for time served of 375 days. 

MS. DICKSON: Your Honor, that's up to last week. There should be 

another 7 days, I guess, added to that. 

THE COURT: Through May 2nd, so 6 more days, 361 days credit for 

time served. 

MS. DICKSON: Your Honor, I don't believe that's correct, it was — 

MR. FATTIG: 381. 
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MS. DICKSON: 375, and it's another 7 days. 

MR. FATTIG: 382. 

THE COURT: 382? - 382 days credit for time served_ 

MS. DICKSON: Your Honor, could I have marked and made part of 

the record these documents that I have received from the State with respect 

to the - 

THE COURT: You may. And have those attached to the PSI. 

(Whereupon the matter was recalled) 

MR. FATTIG: Your Honor, if we could just recall the Robert Day 

matter, briefly. There's a technical thing. 

THE COURT: All right. Recalling Day. 

MR. FATTIG: He technically needs to receive a sentence on both 

Count I and Count II. So, I would ask that he receive the same sentence on 

both concurrent. 

THE COURT: When I adjudicate habitual, I sentence on the habitual, 

not on the two counts. He's adjudicated guilty on the two counts, but then 

I adjudicate him on the habitual, and he receives the sentence on that. 

MR. FATTIG: And give him one sentence, okay. 

THE COURT: Right. 

(Proceedings concluded) 
* * * * * 

ATTEST: 	I do hereby certify that I have truly and correctly transcribed 
the sound recording in the above-entitled case. 

IZABETH GARCIA 
Court Transcriber 
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CLARK COUNTY, NEVADA 

THE STATE OF NEVADA 

Plaintiff, 

VS. 

ROBERT JAMES DAY, 
Defendant. 

ORDER 

) 	CASE NO. C167783X 
) 
) 	DEPT. NO. IV 
) 
) 
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) 
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Defendant, ROBERT JAMES DAY, by  and through his attorney , DIANNE M. 

DICKSON, Deputy  Public Defender, and good cause appearing therefor, 

IT IS HEREBY ORDERED that the Court Recorder, Tina Smith, 

prepare and deliver to the Clark County Public Defender, at State 

expense, a copy  of the transcript of the proceedings held on 

February 21, 2001, in Case N . C167783X in District Court No. IV. 

DATED this 	day of September ff -2lk01. 

STRICT JUDGE 
Submitted by: 
CLARK COUNTY PUBLIC DEFENDER 

By  1Q/41m- 	01-0194-'14  
DIANNEM. DICKSON, #5620 
DEPUTY PUBLIC DEFENDER 
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Clark County, Nevada 

) 	Case Number C 167783 
THE STATE OF NEVADA, 	 ) 	Department IV 

) 
Plaintiff, 	 ) 	Wednesday, February 21, 2001 

vs. 	 ) 	9:00 a.m. 
) 

ROBERT JAMES DAY, 	 ) 
) 

Defendant. 	) 
	 ) 

TRANSCRIPT OF PROCEEDINGS 

BEFORE THE HONORABLE KATHY A. HARDCASTLE 

DISTRICT COURT JUDGE 

CALENDAR CALL 

APPEARANCES: 

For the Plaintiff: 	CARA L. CAMPBELL, Deputy District Attorney 

For the Defendant: 	BITA KHAMSI, Deputy Public Defender 

Court Recorder/Transcriber: 	Tina Smith CET 00260 
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LAS VEGAS, NEVADA, WEDNESDAY, FEBRUARY 21, 2001, 9:00 A.M. 

THE COURT: 	C167783 State of Nevada versus Robert James Day. 

Mr. Day is present in custody. Status? 

MS. KHAMSI: 	Your Honor, Ms. Dickson indicates that she's ready. 

She would ask this Court to start Tuesday or later, she's unavailable on Monday 

afternoon. 

THE COURT: 	How many days for trial? 

DEFENDANT DAY: 	Your Honor - - 

THE COURT: 	Just a minute Mr. Day. 

MS. KHAMSI: 	It looks like its four to six witnesses and two days. 

THE COURT: 	All right, we'll pass this until Friday. I'll give you a final 

trial order on Friday, see how many of the other cases are going. 

MS. KHAMSI: 	Your Honor? 

THE COURT: 	Yes? 

MS. KHAMSI: 	If I may approach with the amended information? 

MS. CAMPBELL: I have three different copies of it. This is Mr. Fattig's 

case, I haven't - - 

THE COURT: 	All right. 

MS. CAMPBELL: It was placed in the file this morning so I don't - - 

DEFENDANT DAY: 	May I have a copy please? 

THE COURT: 	Just a minute. 

MS. CAMPBELL: I believe he wanted to file the habitual, I don't know. 

DEFENDANT DAY: 	Your Honor? 

THE COURT: 	All right, the amended information has been filed 

alleging the habitual offender charge. Mr. Day, we'll pass this until Friday, you can talk 
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to your attorney between now and Friday, answer any questions that you may have and 

we'll — 

DEFENDANT DAY: 	Okay, then we'll have - 

THE COURT: 	- - determine the status of the case on Friday. 

DEFENDANT DAY: 	We'll have the - - the calendar call on Friday? 

THE COURT: 	The calendar call has been passed for Friday. 

DEFENDANT DAY: 	Can I have a copy of the amended information 

please? 

THE COURT: 	As soon as the Clerk files it. 

(Proceeding adjourned) 

I CERTIFY that the foregoing is a correct transcript from the electronic 

sound rec CI IOC* e. • 

1/4/1  
TIN 'MITH 6137711 0 

3 

Page 448 



Sent Successfully 	Te,-; Patti Strocchio7orentral 

- ' 

OPI 
STEWART L BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

1 

2 

3 

4 

5 

6 

7 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

/1 

23 

24 

Ci 
1.1.1 

Ltn 
LU 

IJJ cc  uj 

0 
4.) 

apsport - Coordnatar at 17775 88711, 

. 1  

DISTRICT COURT 
CLARK COUNTY, NEVADA 
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CLERK 

Case No. 	C167783 
Dept No. IV 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

ORDER FOR PRODUCTION OF INMATE 
ROBERT JAMES DAY, BAC #69140 

DATE OF HEARING: 2/27/02 
TIME OF HEARING: 9:00 A.M. 

TO: GEORGE GRIGAS, Warden of the High Desert State Prison; 

TO: JERRY KELLER, Sheriff of Clark County, Nevada 

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEWART 

L. BELL, District Attorney, through DAVID B. BARKER, Chief Deputy District Attorney, and 

good cause appearing therefor, 

IT IS HEREBY ORDERED that GEORGE GRIGAS, Warden of the High Desert State 

Prison shall be, and is, hereby directed to produce ROBERT JAMES DAY, Defendant in Case 

No. C167783, on a charge of Robbery With Use of a Deadly Weapon and Burglary While in 

Possession of a Deadly Weapon wherein THE STATE OF NEVADA is the Plaintiff, inasmuch 

as the said Defendant is currently incarcerated in the High Desert State Prison, located in Indian 

Springs, Nevada, and his presence will be required in Las Vegas, Nevada, commencing on 
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Wednesday, February 27, 2002, at the hour of 9:00 o'clock A.M. and continuing until completion 

of the prosecution's case against the said Defendant 

IT IS FURTHER ORDERED that JERRY KELLER, Sheriff of Clark County, Nevada, 

shall accept and retain custody of the said Defendant in the Clark County Detention Center, Las 

Vegas, Nevada, pending completion of said matter in Clark County, or until the further Order 

of this Court; or in the alternative shall make all arrangements for the transportation of the said 

Defendant to and from the Nevada State Prison facility which are necessary to insure the 

Defendant's appearance in Clark County pending completion of said matter, or until further 

Order of this Court. 

DATED this  /4/  day of February, 2002. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BYDA AcZril6:2& 
Chief Deputy District Attorney 
Nevada Bar #001648 
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ROBERT JAMES DAY, 
Appellant, 

vs. 
THE STATE OF NEVADA, 
Respondent. 

, • 
IN THE SUPREME COURT OF THE S iTITF bEVADA 

CLERK'S CERTIFICATE 

STATE OF NEVADA, ss. 

I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of 
Nevada, do hereby certify 1hat the following is a full, true and correct copy of the Judgment in this 
matter. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "ORDER the judgment of conviction AFFIRMED IN PART AND REMAND this matter to 
the district court for proceedings consistent with this order." 

Judgment, as quoted above, entered this 15th day of November, 2001. 

JUDGMENT 

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed, 
as follows: "Rehearing denied." 

Judgment, as quoted above, entered this 27th day of March, 2002. 

IN WITNESS WHEREOF, I have subscribed my name and affixed 

the seal of the Supreme Court at my Office in Carson City, 
Nevada, this 11th day of April, 2002. 

Janette M. Bloom, Supreme Court Clerk 

By:
' Chief Depuf Clerk 
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ROBERT JAMES DAY, 
Appellant, 

VS. 

THE STATE OF NEVADA, 
Respondent. 	 

ORDER DENYING REHEARING 

No. 38028 

BY 
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Rehearing denied. NRAP 40(c). 

It is so ORDERED. 

cc: Hon. Kathy A. Hardcastle, District Judge 
Clark County Public Defender 
Robert James Day 
Attorney General/Carson City 
Clark County District Attorney 
Clark County Clerk 
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about the investigative deficiencies." 2  Appellant's counsel conducted such 

a cross-examination in this case. Under the circumstances, we conclude 

that the district court did not err in denying appellant's motion to 

dismiss. 3  

Appellant next contends that the district court abused its 

discretion by admitting testimony regarding an out-of-court statement by 

an unavailable witness. Based on our review of the record, we conclude 

that the district court did not abuse its discretion in finding that the 

statement was not inadmissible hearsay because it was not offered for the 

truth of the matter asserted. 4  Moreover, even assuming that the 

statement was inadmissible hearsay, we conclude that any error in 

admitting it was harmless given the overwhelming evidence of appellant's 

guilt. 5  

Appellant finally contends that the victim's identification of 

him at trial was unreliable because it was tainted by a one-on-one 

confrontation shortly after the robbery and because police gave the victim 

a picture of appellant after she identified him. We disagree. 

As a preliminary matter, we note that appellant failed to 

challenge the identification at trial. As a result, we need not consider this 

issue. 6  Assuming that this issue was properly before us, we conclude that 

it lacks merit. After a careful review of the record, we conclude that, even 

assuming that the pretrial identification procedure was unnecessarily 

suggestive, the eyewitness' identification of appellant was reliable and 

2Id. at 267, 956 P.2d at 115. 

3To the extent that appellant alleges a violation of Brady v. 
Maryland,  373 U.S. 83 (1963), based on the State's failure to obtain the 
witness's name or to disclose his statement to Sergeant Flaherty, we 
conclude that there was no such violation. 

4See NRS 51.035 (defining "hearsay"). 

5See Franco v. State,  109 Nev. 1229, 1237, 866 P.2d 247, 252 (1993) 
(stating that erroneous admission of hearsay is subject to harmless error 
analysis). 

6See Gaitor v. State,  106 Nev. 785, 788-89, 801 P.2d 1372, 1375 
(1990), overruled on other grounds by Barone v. State,  109 Nev. 1168, 866 
P.2d 291 (1993). 
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ROBERT JAMES DAY, 

Appellant, 

vs. 

THE STATE OF NEVADA, 

Respondent. 

No. 38028 

FILED 
NOV 15 2001 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ORDER AFFIRMING IN PART AND REMANDING IN PART 

This is an appeal from a judgment of conviction, pursuant to a 

jury verdict, of one count of robbery with the use of a deadly weapon and 

one count of burglary while in possession of a deadly weapon. The district 

court adjudicated appellant as a habitual offender and sentenced him to 

serve 10 to 25 years in prison. 

Appellant first argues that the district court erred in denying 

his motion to dismiss based on the State's failure to preserve the identity 

of a material witness. We disagree. 

Because the State never obtained the witness's name, 

appellant's allegation is properly analyzed as a claim that the State failed 

to gather evidence, In Daniels v. State,'  we held that dismissal of criminal 

charges may be an available remedy for the State's failure to gather 

evidence where the evidence was material and the failure to gather the 

evidence was the result of a bad faith attempt to prejudice the defendant's 

case. Even assuming that the witness's testimony would have been 

material, we conclude that appellant failed to demonstrate that the failure 

to gather the witness's name was the result of a bad faith attempt to 

prejudice appellant's case. Accordingly, dismissal of the charges was not 

warranted. Moreover, we note that at the worst, the alleged failure to 

gather evidence appears to have been the result of mere negligence. In 

Daniels,  we explained that such failures to gather evidence warrant no 

sanctions, "but the defendant can still examine the prosecution's witnesses 

1 114 Nev. 261, 267-68, 956 P.2d 111, 115 (1998). 

01-14t2- 2, 
4E42  
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there was no denial of due process. 7  Moreover, it appears that the victim 

received the photograph of appellant after the pretrial identification and 

that the photograph did not affect the reliability of the eyewitness 

identification. Accordingly, we conclude that appellant's contention lacks 

merit. 

Having considered appellant's contentions and concluded that 

they lack merit, we affirm the judgment of conviction. However, our 

review of the judgment of conviction revealed several defects that require 

a remand. 

First, the judgment of conviction states that appellant pleaded 

guilty when, in fact, he was convicted pursuant to a jury verdict. This 

error must be corrected. 

Second, the district court adjudicated appellant as a habitual 

criminal but failed to refer to the statute under which that adjudication 

was made. NRS 176.015(1)(c) provides that a judgment of conviction must 

include "a reference to the statute under which the defendant is 

sentenced." This error must also be corrected. 

Lastly, the sentence set forth in the judgment of conviction 

provides for only one definite term: 10 to 25 years in prison. Appellant, 

however, was convicted of two offenses. Therefore, it appears that 

appellant was not sentenced to definite terms on each conviction. 8  This 

appears to have been the result of some confusion regarding the 

application of the habitual criminal statute. When the district court 

adjudicates a defendant as a habitual criminal, the habitual criminal 

statute allows for enhancement of the sentence for the substantive crimes 

charged. 9  Thus, in such cases, the district court uses the habitual criminal 

statute to determine the penalty to be imposed for the substantive crimes 

charged (here, robbery and burglary). 

7Cf. Wright v. State,  106 Nev. 647, 799 P.2d 548 (1990); Gehrke v.  
State,  96 Nev. 581, 613 P.2d 1028 (1980). 

85ee NRS 176.033(1)(b); NRS 176.035; Powell v. State,  113 Nev. 258, 
264 n.9, 934 P.2d 224, 228 n.9 (1997). 

9See NRS 207.010(1); Hollander v. State,  82 Nev. 345, 353, 418 P.2d 
802, 806-07 (1966). 

10Hollander,  82 Nev. at 353, 418 P.2d at 806-07. 

3 

10  Moreover, our decision in Lisbv v. 

A (01-4142 
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• 
Staten does not stand for the proposition that when a defendant is 

adjudicated as a habitual criminal he may receive only one sentence 

regardless of the number of substantive crimes charged. Rather, Lisby 

simply stands for the proposition that a defendant may not receive a 

sentence for the substantive crime charged and a separate sentence for 

being a habitual criminal. 12  The district court's failure to specify a 

sentence for each of appellant's convictions must also be corrected. 13  

For the reasons stated above, we 

ORDER the judgment of conviction AFFIRMED IN PART 

AND REMAND this matter to the district court for proceedings consistent 

with this order. 14  

6204e,c,  
Becker 

cc: Hon. Kathy A. Hardcastle, District Judge 
Attorney General 
Clark County District Attorney 
Clark County Public Defender 
Clark County Clerk 

1182 Nev. 183, 414 P.2d 592 (1966). 

12Id. at 189, 414 P.2d at 595-96; see also Staude v. State,  112 Nev. 1, 
7, 908 P.2d 1373, 1377 (1996). 

13We note that the district court can enhance the sentence for the 
robbery pursuant to the deadly weapon enhancement statute or the 
habitual criminal statute, but not under both statutes. See Odoms v.  
State,  102 Nev. 27, 714 P.2d 568 (1986). 

14We have considered all proper person documents filed or received 
in this matter, and we conclude that the relief requested is not warranted. 
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THE STATE OF NEVADA, 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

REMITTITUR  

TO: Shirley Parraguirre, Clark County Clerk 

Pursuant to the rules of this court, enclosed are the following: 

Certified copy of Judgment and Opinion/Order. 
Receipt for Remittitur. 

DATE: April 11,2002 

Janette M. Bloom, Clerk of Court 

Chief Deputy Clerk 

cc: Hon. Kathy A. Hardcastle, District Judge 
Attorney General/Carson City 
Clark County District Attorney 
Clark County Public Defender 

RECEIPT FOR REMITTITUR 
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THE STATE OF NEVADA, 

Plaintiff, 
vs. 

ROBERT JAMES DAY, 

Defendant. 

.),JA 

0001 
MARCUS D. COOPER 
PUBLIC DEFENDER 
Nevada Bar #2290 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 
Public Defender File No. F-00-3002 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 
) 
) CASE NO. C167783X 
) 
) 	DEPT. NO. IV 
) 
) 	DATE: 7-24-02 
) 
) 	TIME: 9:00 a.m. 

MOTION FOR A NEW TRIAL 

COMES NOW Defendant, ROBERT JAMES DAY, by and through his 

attorney, DIANNE M. DICKSON, Deputy Public Defender, and hereby 

seeks an Order from this Court for a new trial. 

This Motion is based upon the Memorandum of Points and 

Authorities and argument at the time Set for hearing on this Motion. 

DATED this 19th day of July, 2002. 

Respectfully Submitted: 

CLARK COUNTY PUBLIC DEFENDER 

By: 
DINE M. DICJCSON 
Nevada Bar #5620 
Deputy Public Defender 
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• 
MEMORANDUM OF POINTS AND AUTHORITIES  

SUMMARY OF RELEVANT FACTS 

Mr. DAY was charged with Robbery With Use Of A Deadly Weapon 

and Burglary While In Possession Of A Deadly Weapon for an offense 

which occurred on April 22, 2000, when the Parkway Inn Motel was 

robbed shortly before 1:00 p.m. Karen Walker, an employee of the 

motel, testified that an individual came behind the counter where 

she was working and removed all of the paper money from two cash 

drawers while holding a small knife. Ms. Walker gave the 

description of the robber as having gray hair, a mustache, 

approximately her height and age (5'5" and 52 years old), wearing 

blue jeans and a blue and white T-shirt. When Ms. Walker was asked 

whether or not the person had any tattoos, she said no. Mr. DAY'S 

arms are covered in tattoos. Mr. DAY is also 5 1 11" and was 46 years 

old. 

Approximately twenty to thirty minutes later and about a half 

mile away, Sgt. Flaherty saw Mr. DAY walking among the trucks at the 

truck stop by the Wild Wild West Casino. Sgt. Flaherty said that 

Mr. DAY fit the description because he was wearing blue jeans and 

had gray hair. Sgt. Flaherty parked his vehicle partially in front 

of a truck where Mr. DAY was standing talking to the truck driver. 

Sgt. Flaherty had some conversation with Mr. DAY and the truck 

driver, following which Mr. DAY took off running South across 

Tropicana and climbed into another truck where he tried to hide. 

When Mr. DAY was apprehended and searched, Sgt. Flaherty found one 

thousand eighteen dollars and fifty-five cents crumpled up in his 

pocket. mr. DAY also had a small pocket knife with a two inch 

blade. Karen Walker was brought to the area of Mr. DAY'S arrest, 
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was told by the police that they believed they had the person who 

had robbed her in custody and, while she was sitting in a police car 

approximately forty feet away from Mr. DAY who was in handcuffs and 

surrounded by police, she identified him as the robber. The defense 

learned for the first time at time of trial that one of the police 

officers gave Ms. Walker a picture of Mr. DAY, which picture she 

kept and the possession of which may well have tainted her in-court 

identification of Mr. DAY. 

Mr. DAY testified that he had been in Las Vegas for 

approximately three months and that, during that period of time, he 

worked as a lumper at the Wild Wild West Truck stop, though he would 

occasionally go out on the road with truck drivers. In fact, he 

said that he had returned the day before his arrest from a week on 

the road where he had earned $560.00. Mr. DAY said that on April 

22nd, he had obtained a job as a lumper along with two other men, 

working for a truck driver whose name he did not know, unloading 

furniture in the area of Craig Road. Upon their return to the truck 

stop, Mr. DAY and the other lumpers folded up the moving pads and 

cleaned up the back of the truck while the truck driver went to cash 

his check so that he could pay the lumpers. While waiting for the 

driver to return, Mr. DAY became involved in a craps game in the 

back of the truck with four other lumpers, none of whom he knew by 

name. Mr. DAY was winning at craps and, after he made his point, he 

quickly grabbed up the pot that he had won, stuffed the money in his 

pockets and went to talk to the truck driver who had just returned. 

He said that the truck driver paid him and that he was still 

speaking to the truck driver when Sgt. Flaherty approached. 

Initially, Mr. DAY thought that Sgt. Flaherty was security from Wild 
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Wild West, because the lumpers frequently had problems with security 

chasing them from the property. When he found that St. Flaherty was 

a police officer, he ran because he believed that he was going to be 

arrested for a parole violation he had. Mr. DAY testified that he 

had absconded from parole and that, though he had only a short time 

to finish on that parole case, he ran because he did not want to be 

arrested and returned to federal prison. 

At time of trial, Mr. DAY had no proof that there actually was 

a parole violation pending. The District Attorney sought and was 

granted a flight instruction. The District Attorney argued that the 

fact that Mr. DAY ran when confronted by the police was proof that 

he was guilty of the crimes charged. The District Attorney 

belittled the defense argument and Mr. DAY'S testimony that he had 

run because he had a parole violation. 

Since being incarcerated in prison, Mr. DAY has been notified 

that a detainer has been lodged against him because of his parole 

violation! The State knew, or should have known, that there was a 

warrant for Mr. DAY'S arrest for absconding from parole at the time 

of trial. They failed to make this exculpatory information known to 

the defense and even suggested in the closing argument that this 

testimony was false: "Did he act like a person that possibly 

violated a parole for a crime occurring in 1984, a crime he admitted 

to on the stand, over a year before he thought his parole was almost 

over?" Trans. Vol. II, pp. 102 - 103. 

LEGAL ARGUMENT 

The Defendant seeks a new trial based on the grounds of newly 

discovered evidence. This Motion is governed by NRS 176.515. The 

standards for determining whether Mr. DAY is entitled to a new trial 
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are set forth in 3anborn v. State,  107 Nev. 399, 406; 812 P.2d 1279, 

1284 (1991). In order to justify a new trial, the newly discovered 

evidence must be: (1) newly discovered; (2) material to the 

defense; (3) such that even with the exercise of reasonable 

diligence it could not have been discovered and produced for trial; 

(4) non-cumulative; (5) such as to render a different result upon 

retrial; (6) not only an attempt to contradict, impeach or discredit 

a former witness, unless the witness is so important that a 

different result would be reasonably probable and (7) the best 

evidence the case admits. All of those requirements are met in this 

case as discussed below. 

The evidence which the defense has discovered is newly 

discovered. While Mr. DAY testified to the parole violation, the 

prosecution disparaged his testimony and argued that it was not 

believable. The State, who had Mr. DAY'S fingerprints and ran him 

through the NCIC system, knew or should have known that there was a 

warrant for his arrest. The fact that a detainer has been placed 

against Mr. DAY at Nevada State Prison is new confirmation of Mr. 

DAY'S trial testimony. 

The fact that the defense can now show that Mr. DAY'S testimony 

with respect to the parole violation is true, despite the 

prosecution's argument to the contrary, is certainly a matter which 

is material to the defense. The prosecution's case was based in 

large part on the fact that Mr. DAY ran when approached by the 

police. They were permitted to introduce hearsay statements that he 

tried to hire a ride out of town. The jury repeatedly heard that 

Mr. DAY'S flight equaled guilt of the crimes charged. To be able to 

prove that he had other reasons to flee is material to his case. 

5 

Page 462 



• 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

During trial preparation, the defense relied on the open-file 

policy of the District Attorney. Defense counsel was provided with 

copies of everything in their file, including an NCIC report which 

did not indicate a warrant for parole violation. The defense has no 

access to NCIC reports independent of the prosecution. The defense 

has since learned that the NCIC report provided to them is not for 

this Defendant. The defense was reasonably diligent in seeking this 

information and in relying on the District Attorney's Office for 

information which the defense cannot itself obtain. 

The evidence which has been discovered is non-cumulative. No 

other witness testified to support Mr. DAY'S testimony. The need 

for corroboration was particularly important in this case as Mr. DAY 

was impeached by his prior felony record and thus had problems with 

credibility to the jury. As indicated, the prosecutor scoffed at 

Mr. DAY'S reasons for running. 

It is likely that if Mr. DAY is granted a new trial, the jury 

which hears this additional testimony will render a different 

result. The State's case consists of: an identification of Mr. DAY 

by Karen Walker, though that identification is tainted by the fact 

that she said that the robber had no tattoos when Mr. DAY clearly 

and obviously is covered with tattoos and by the fact that she was 

given a picture of Mr. DAY on the day of the offense, which she has 

had to study throughout the pendency of these proceedings; the fact 

that Mr. DAY ran when Sgt. Flaherty tried to apprehend him, which 

Mr. DAY explained by testifying that he believed that he would be 

Arrested for violating the conditions of his parole for his Federal 

Bank Robbery conviction; and the fact that Mr. DAY had over a 

thousand dollars in his pockets at the time of arrest, which money 
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Nevada Bar #5620 
Deputy Public Defender 
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was crumpled into a ball. The jury in this case deliberated for 

several hours before finally managing to reach a verdict in this 

case. Obviously, the jury had some questions about the strength of 

the State's case and it is probable that the verdict would have been 

different had they had the benefit of this information to support 

Mr. DAY'S testimony. 

With respect to the sixth requirement that the newly discovered 

evidence be more than an attempt to contradict, impeach or discredit 

a former witness, this evidence is not offered for any such purpose. 

This evidence would corroborate the testimony of the only defense 

witness on this issue, the Defendant himself. 

Finally, the evidence proposed, the records of the parole 

violation issued by a Federal Court are certainly the best evidence 

which can be presented on this question. 

The Defendant requests that the Court grant his Motion for New 

Trial. 

DATED this 19th day of July, 2002 

CLARK COUNTY PUBLIC DEFENDER 
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1 	 NOTICE OF MOTION 

2 TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

3 	YOU WILL PLEASE TAKE NOTICE that the Public Defender's Office 

4 has set the foregoing Motion For A New Trial for hearing on 

5 Wednesday the 24th Day of July, 2002, at 9:00 a.m. in Department IV 

6 of District Court. 

7 	DATED this 19th day of July, 2002. 

8 	 CLARK COUNTY PUBLIC DEFENDER 

RECEIPT OF COPY 

RECEIPT OF COPY of the foregoing Motion For A New Trial and 

Notice of Motion is hereby acknowledged this/7  day of July, 2002. 

CLARK COUNTY DISTRICT ATTORNEY 
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MARCUS D. COOPER 
PUBLIC DEFENDER 
Nevada Bar #2290 
309 So. Third Street, Suite #226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 
Public Defender File No. F-00-3002 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

vs. 

ROBERT JAMES DAY, 

Defendant. 

) 
) 
) 
) 	CASE NO. C167783 
) 
) 	DEPT. NO. IV 
) 
) 
) 
) 

MOTION TO VACATE SENTENCE AS AN HABITUAL CRIMINAL  

COMES NOW the Defendant, ROBERT JAMES DAY, by and through 

his attorney, DIANNE M. DICKSON, Deputy Public Defender, and 

files this Motion to Vacate Sentence as an Habitual Criminal. 

This Motion is based upon the Declaration of Counsel and 

pleadings and papers on file herein and any oral argument allowed 

at the time of hearing on this matter. 

DATED this 19th day of July, 2002. 

Respectfully Submitted: 

CLARK COUNTY PUBLIC DEFENDER 

By: 	  

mmE M. DICKSON 
Nevada Bar #5620 
Deputy Public Defender 
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DECLARATION 

DIANNE M. DICKSON, makes the following declaration: 

1. I am an attorney duly licensed to practice law in the 

State of Nevada; I am the Deputy Public Defender assigned to 

represent the Defendant in the instant matter, and I am familiar 

with the facts and circumstances of this case. 

2. Defendant was charged with Robbery With Use of a Deadly 

Weapon and Burglary While In Possession of a Deadly Weapon, said 

charges arising out of an incident which occurred on April 22, 2000. 

3. Mr. DAY was convicted of the aforesaid counts by jury 

verdict on March 15, 2001. 

4. Upon motion of the District Attorney, Mr. DAY was 

sentenced as an habitual offender to a maximum term of imprisonment 

of three hundred months (300) with a minimum of one hundred twenty 

months (120). 

5. At the time Mr. DAY was adjudicated as an habitual 

offender, the District Attorney submitted certified copies of 

records allegedly showing Mr. DAY'S prior felony convictions for 

bank robbery, controlled substance violations, embezzlement and 

obtaining property by false pretenses, and financial transaction 

card theft. 

6. At the time Mr. DAY was adjudicated as an habitual 

criminal, Defendant's counsel accepted as true the State's 

representations that these records were those of Mr. DAY. 

7. Following the appeal filed by Mr. DAY to the Supreme Court 

of Nevada, the Supreme Court ordered that Mr. DAY be re-sentenced. 

S. 	Subsequent to Mr. DAY'S original sentence on May 9, 2001, 

the defense obtained copies of the documents which had been 
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submitted to the Court to support the habitual criminal allegations. 

9. In reviewing these documents, the defense learned that 

these prior convictions are not  those of this Defendant. 

10. The defense requested that the Las Vegas Metropolitan 

Police Department perform a fingerprint analysis of the fingerprints 

taken from Mr. DAY at the time of his arrest on April 22, 2000 and 

the fingerprints submitted in conjunction with the alleged prior 

criminal records. 

11. Cheryl Stubblefield, a Senior Law Enforcement Support 

Technician in the Fingerprint Bureau has issued a report indicating 

that the fingerprints which are part of the documentation for the 

alleged prior record of Mr. DAY do not match the fingerprints of Mr. 

DAY and that he is therefore not the same person who has acquired 

the prior criminal record which was submitted to this Court in order 

to justify the habitual criminal allegations. 

12. The Defendant requests that he be re-sentenced, not as an 

habitual criminal, but simply on the charges for which he was 

convicted. 

I declare under penalty of perjury that the foregoing is true 

and correct. (NRS 53.045). 

EXECUTED this 19th day of July, 2002. 
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NOTICE OF MOTION 

TO: CLARK COUNTY DISTRICT ATTORNEY 

YOU WILL PLEASE TAKE NOTICE that the Public Defender's Office 

has set the foregoing Motion to Vacate Sentence as an Habitual 

Criminal for hearing on Wednesday, the 24th day of July, 2002, at 

9:00 a.m. in Department IV of District Court. 

DATED this 19th day of July, 2002. 

MARCUS D. COOPER 
Nevada Bar #2290 
PUBLIC DEFENDER 

DIANNE M. DICKSON 
Nevada Bar #5620 
Deputy Public Defender 

RECEIPT OF COPY 

RECEIPT OF COPY of the foregoing Motion to Vacate Sentence as 

an Habitual Criminal is hereby acknowledged this 
 If 

 day of July, 

2002. 

CLARK COUNTY DISTRICT ATTORNEY 

By: 
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Las Vegas Metropolitan Police 
Department 

400 East Stewart Avenue 
Las Vegas, Nevada 39101-2984 

(702) 795-3111 

To Whom it May Concern: 

Per the request of 	RUBEN AQUTNO, TNVFSTInATnR 	, from 	 
, a fingerprint comparison was performed in the 

AFIS Section of the LVMPD Fingerprint Bureau on the following individual(s): 
ROBERT JAMES DAY, AKA  = GREGORY_S_CDTT RERMANSKT 	(ID #1679345)  

The documents used in this fingerprint comparison were: 
- LVMPD FINGERPRINTS DATED 4 -22 -ao 	  
- FINGERPRINTS (XEROX COPY) FROM FEDERAL CORRECTIONS COMPLEX-!MED. COLEMAN. Fl 
• DATED 9-9-97 

- FINGERPRINTS (XEROX COPY) FROM FEDERAL CORRRrTinNS TINTsT , BUTNER, NC - 
DATED 10-2-95 AND 9-14-94 

The findings from this comparison are as follows: 
LVMFD FINGERPRINTS ARE NOT ID 
OF PRINTS THAT WERE SUPPLIED BY INVESTIGATOR RUBEN AQUINO. 

Please contact the technician listed below should you require any further information regarding this 
fingerprint comparison. 

he t-v\i ,51 obb le.Pc WA,  0 
Name/P# 
Senior Law Enforcement Support Technician 
AFIS Section, Fingerprint Bureau 
229-  30- 2  

3-20-2002 
Date 

Partners with the Commun4 
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CLARK COUNTY. NEVADA  

THE STATE OF NEVADA, 

.411.4f  
Ju fr 

Plaintiff, District Court Case No. G-47710  

—VS— 

DAY, ROBERT JAMES 

Defendant. 

1. hereby certify the foregoing to be a full, true and correct copy of the proceedings as the same 

appear in the above case. 

WITNESS my hand this  6TH  day of  JUNE 	, tqX  200Q  

e Peace of Las Vegas Township 

23 

RA  

R5  
27 

28 

co
uN

rr
  C

LE
R

K
 

JC-6 (Criminal) 
Rev. 12/89 
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—vs--- 

Case No. 00F06978X  

DAY, ROBERT JAMES COMMITMENT 
and 

ORDER TO APPEAR 

Justirt @purl, Eau Vegas dettuvallip 
CLARK COUNTY, NEVADA  

THE STATE OF NEVADA, 

Plaintiff, 

Defendant. 

An Order having been made this day by me, that 

DAY, ROBERT , JAMES 

be held to answer upon the charge of 
COUNT I — ROBBERY WITH USE CC A DEADLY WEAPON 
COUNT II — BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

Committed in said Township and County, on or about the  22ND  day of  APRIL 	,Nit 2000. 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to receive 	  

that JIE 

HIM 	into custody, and detain 	HIM 	until HR 	be legally discharged, and 
COUNT I — 20000/20000/40000 

be admitted to bail in the sum of  COUNT II — L5000/1500./300D0 	Dollars, and be 

committed to the custody of the Sheriff of said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant 	IS 	is 	commanded to appear in 

Department 	4 	of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at  9:00 	A.M., 

on the 	13TH day of  JUNE 	, 19X2QQQ for arraignment and further proceedings on the within charge 5_ 

DATED this  6TH  day of  JUNE 	, 192L1220 

O'• 	 
f the Peace of Las Vegas Township 

IC-7 (Criminal) 
Rev. 06/97 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE STATE OF NEVADA, 

Plaintiff, 

CRIMINAL COMPLAINT 

NEVADA CASE NO. 00F06978X 

DEPT. NO. I 

1 . ; 

• 
JUSTICE COURT, LAS VEGAS TOWNSHIP 

CLARK emOUNW7tEVADA  

ZaCiti 25), A 9: 03 

-vs- 

ROBERT JAMES DAY #1679345, 

Defendant. 

The Defendant above named having committed the crimes of ROBBERY WITH USE OF 

A DEADLY WEAPON (Felony - NRS 200.380, 193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony NRS 205.060, 193.165), in the manner 

following, to-wit: That the said Defendant, on or about the 22nd day of\ pl, 2000, at and 

within the County of Clark, State of Nevada, 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT IT -  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY"( located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

All of which is contrary to the form, force and effect of Statutes in such cases made and 

//l 

©ant 
Page 3 
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3 

4 

5 

6 

7 

8 

4 .  

provided and against the peace and dignity of the State of Nevada. Said Complainant makes this 

declaration subject to the penalty of perjury. 

I  • 	/114 	 ..Z•illtal  
4/25/00 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

00F06978X/rad 
LVMPD EV#0004221105 
RWDW; BURG WW - F 
(TK1) 

-2- 
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p. 

Pagel_ 
	VEGAS METROPOLITAN POLICE DEPARTMENT 

ID. #: \ 	0 -)1 -2)4 5  Event #:000}1Z1 - //0-5  

	

_ of "..._ 	 TEMPORARY CUSTODY RECORD 
DATE OF ARREST: &222420.., TIME OF ARREST: 	I 1 2 D 	 I.D. ESTAB. BY: 	  
INTAKE NAME (AKA, ALIAS, ETC.) 	Last 	 First 	 Middle 	 ' TRUE NAME 	 Last 	 First 	 Middle 

A •.? 	---- 	(r-)(2, 	g 7  
ADDRESS 	NUMBER & STREET 	 BLDG./APT. # 	CITY 	 STATE 	 ZIP 

744 tV 1; i' e J .)-  
DATE OF BIRTH 	 RACE 	SEX 	' HEIGHT 	WEIGHT 	HAIR 	EYES 	SU_ cIAL SECURITY # 	 Speak Eng lish? 	PLACE OF BIRTH 

	

) 	M 	f1 / 	1 8>q 	( 	45/Z0 	gin?'" iP 	' 70 7(a 	416..yes 0 No • 	p9 ̂ 144  _..c 

LOCATION OF CRIME (A - Street -Cit y  - State ;  Zip) 	 ‘iti 	ea. 	c 	Citizen Arrest 	LOCATION OF ARREST 	 PCN * 

0 	._.1 	s-r 	-a 	L. 	, 	". -.) 	 // 7 	Lv 	v (J3 	7/1-76 ,v-i  
BKG. 	 CHARGE 	 ARR 	 EVENT 	 WARR / NC1C 	 COURT 

CODE 	 ORD / NRS# 	 M\i,  GM 	F 	TYPE* 	NUMBER 	 NUMBER 	 LV 	JC 	DC 	OTHER  

VW r2ARRE,//01),J bDo 360 	 Li LI  a K.  ozsiov-ms--  e4‘ 78)(  lj CV 0 	U 

so (:)‹? 	atkac 	(A)  / IA) eAPo -1,..) 	z  tlir 6 6 0 	U U"'N)4 ''`C I  t 	 %t  9e---/ 	0 21.  U 	U 

.Cgn PsP 	20.c. -2.-7.  ,s- 	 u ciA k, 	I i 	 I 1 	 D -IT U 	ID 

J U U 	 U U Li 	U 

UDO 	 0 0 01 	U 

:1 
1 	  OTHER COURT: /AR " 	T TY' E: 	PC -PROBABLE CAUSE 	BS - BONDSMAN SURRENDER 	BW - 	 RR ; 	WA - WARRANT 	RM - REMAND 	Gil - GRAND JURY IND. 

	

,/ - 	d 	W, 	910, 	 Al111.11."...--  5.ZSINtrit-reitgr, W(Al 
.1.;Nt.  r 	10.„. n..-kg,,..... 

'''' . 	 „, 	,,e4,.. 	/33  air ... 	
■,*. 	APPROVAL CONTROL A FOR 

	

. 	 4 .... 	 ..... 	..k NAM. 	_.,,  , z... 
1. 	.r.. 	Arr-'sirriel-Mr7r—  re 	 (Print Name) 	 P A 	Agency 	

ADDITIONAL CHARGES: 

/ 

	

. 	.., 	ar, 	' 	4 iir 	 • 	4E1r 	' 	. 	 / 	/ 	/  

	

i;-.1. rot 	. 144t 	 .44k.. 	
Transporlin g  Officer' Signature 	(Print Name) 	 P # 	Agency  

Time Stamp 
at BOOKING 

FIRST APPEARANCE: DATE. 	2-0-1:18  TIME:  7 ' 3-6/:", FOR PROBABLE CAUSE/NCIC HIT ARREST SEE PAGE TWO FOR DETAILS. 	 -41''-'  

	

--. 	-4- , 	 Aird3ij 

	

, fp . 	....._.. 
1.—• 	 AB 

BENCH WARRANT SERVED ON 	-. 	 COURT 	 ......D.--TrANDARD BAIL 

	

i . 	a 	
S.1 l'''' 	' 	-.' 	VD11. Srl 	

. 

-, m.t.snr 
r. 	 [4 WARRANT SERVED ON 	  . 	 JUSTICE 	 U 	O.R. RELEASE 

	

- - 	
o 	 001 lici tiS L 	ZZ ucT 

	

• 	U GRAND JURY INDICTMENT SERVED ON 	  - 	 IZI MUNICIPAL . • 	 ......„UrIFIOBABLE CAUSE 

TYPE OF I.D. FOF1 VERIFICATION 	j 	u 	 0 J VENILE 	 0 I.A.D. .  
.. 	,- 

JU 	. 	  

L1/41 P #: 

F5 

LVMPD 22 (REV. 7-9B) (2)  COURT • ORIGINAL 



/5. 

Deciatafit's Sign 

D F-644:1Vr- 1/4" 	 339? 
Print Declarant's Name d" 	 P * 

IV
EGAS mETiopoLnANpoucEDEpARrm EN 

Page 	
DECLARAnoNcFARREST. 

I.D. #: 	  

True Name:  Dy 	Date of Arrest:ad:22/XL Time of Arrest: 130x) 	 

OTHER CHARGES RECOMMENDED FOR CONSIDERATION: 

C AA3 	L Acz C &Ai  A Tet-% Pi-- 
THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS I , CT TO THE PENALTY FOR PERJURY AND SAYS: That I am a peace officer with _L.\ i ifY\ P37 	(Department), Clark 

4  County, Nevada, being so em 	 0 ployed for a period of 	..--S 	 • . ),. That I learned the following facts sod circumstances which lead me to believe that the above named aublect committed (or 

was comnittIng) the offense of pouvizy/wn La) 	at the locellon cf.536.1.___.,ikarinZilad _aral that the offense occurred at approximately 

/47.LS-   hours on the 0  day of  ()PEA L- 	■P-Ill_CO 

DETAILS FOR PROBABLE CAUSE: 

, E 7- 

Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists tktfeld saidyeNortior preliminary hearing (if charges are a felony or 

gross misdemeanor) or for trial Of charges are a misdemeanor). 

rejf • 

Declarant must sign second page with original signature 

LVMPO 22- A (REV. )-91) (I) ORIGINAL - COURT 
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X • fl city County X  Adult 

P# ARRESTING OFFICER(S) APPROVED BY 

3399 SGT D. FLAHERTY 

• 	

azio 	F2P,n 
LAS VEGAS METROPOLITAN POLICE DEPARTMENT 

ARREST REPORT 	t'd 
 

ri Juvenile Sector/Beat 	01 

ID/EVENT# 	ARRESTEE'S NAME 	 (Last, First, Middle)  
. 	1679345 	DAY, ROBERT JAMES  

ARRESTEE'S ADDRESS 	(Number, Street, City, State, Zip Code) 

CHARGES: 	ROBBERY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 200.280 
BURGLARY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 905.060 
POSSESSION OF STOLEN PROPERTY NRS 205.275 

OCCURRED: 	DATE 	DAY OF WEEK 	TIME 	LOCATION OF ARREST (Number, Street, City, State, Zip Code) 
04-22-00 	SATURDAY 	1320 	3535 WEST TROPICANA (MCDONALD'S PARKING LOT) LAS VEGAS, NV  

RACE 	SEX 	D.O.B. 	HT 	WT 	HAIR 	EYES 	 PLACE OF BIRTH 

CIRCUMSTANCES OF ARREST 

LOCATION OF CRIME: PARKWAY INN 
5201 S. INDUSTRIAL 
LAS VEGAS, NV 89118 

OFFICERS INVOLVED: SGT. D. FLAHERTY, P# 3399 
OFFICER E. KING, P# 3488 
OFFICER A. TEDESCO, P#6009 
OFFICER D. WEBB, P# 4391 
OFFICER R. BOHANON, P# 5652 

DETAILS: 

On 4-22-00, Saturday, at approximately 1254 p.m., Mr. Robert James Day entered the 
address of 5201 S. Industrial, approached the counter, and demanded money from the 
employee at the Parkway Inn. The employee, Karen J. Walker, was behind the counter. 
The subject produced a knife and told Walker to give him all the money. The subject 
stated to Walker, "Don't even think about it, don't make me hurt you." The suspect then 
took approximately $1051.00 in US currency, placed it into his pocket and exited out the 
front door northbound. Walker then called 911. 

At approximately 1300 hrs., I Sergeant Dan Flaherty, happened to be in the area of the 
3500 block of East Tropicana, which is approximately 300-400 yards away from the 
location of the crime. I was patrolling the area when I noticed a subject fitting the 
description of the robbery suspect. The suspect was described as a white male, 
approximately mid-40's, with gray hair, a gray moustache, wearing blue jeans and boots 
and a white or blue t-shirt. I noticed that this subject was not wearing a shirt, however, he 
appeared to be walking between trucks located at the Wild Wild West, which is a local truck 
stop on East Tropicana. 

LVMPD 602 (REV. 12-90) • AUTOMATED 

CONNECTING RPTS. (Type or Event Number) 

000422-1105 

Page 7 



O
S VEGAS METROPOLITAN POLICE DEPARTMEAkik 

CONTINUATION REPORT IP 

ID/Event Number: 	1679345 	 Page 2 of 3 

I noticed this subject walked up to a truck driver and began a conversation. I then 
approached the subject, identified myself as a police officer, and told him to step in front 
of my vehicle. The subject refused and stated he was in a hurry because he was a truck 
driver. I then asked the subject to again step in front of the vehicle. He began to explain 
that he was driving a truck and he had been all over the United States this week including 
Georgia and California. He again asked why I was stopping him at which time I told him 
a robbery just occured down the street and he fit the description of the suspect. 

The subject looked over his left shoulder and began to run southbound between two 
trucks. I asked the truck driver, unknown name, if he would watch my police vehicle at 
which time he stated he would. I began to pursue the suspect on foot southbound through 
the parking lot. The subject continued to run southbound at which time he ran to the east 
side of the Taco Bell and ran directly across the 3500 block of East Tropicana. 

Let it be known that despite the heavy traffic, this subject continued running without 
stopping. The subject then made it across the street at which time I was able to stop 
traffic. I continued my foot pursuit while broadcasting the physical description and direction 
of travel. The subject then grabbed the driver's side door of a GMC cooler van, bearing 
CA license plate CP36896. He attempted to put the vehicle in gear, believing the vehicle 
was running. However, this turned out to be the refrigerator, over the cab of the vehicle, 
which made the vehicle appear to be running. 

I then ordered the subject out and ordered him to lie on the ground at which time he 
refused. I then was forced to put an arm lock on his left wrist and place him into the Lateral 
Vascular Neck Restraint at which time Officers King and Tedesco got to my location. We 
were able to place him into custody without further resistance. 

Let it be noted an officer told dispatch we were in custody with the subject at which time 
we decided to do a one-on-one identification with the employee, Karen Walker, SOC/561- 
78-3490. Karen Walker was driven to our location at which time she positively identified 
the subject, Robert James Day, as the subject who robbed her of approximately $1000.00. 

Let it be noted that during a search incident to arrest, Mr. Day had approximately $1018.00 
rolled up in a ball in his left and right pocket. Mr. Day began to laugh and stated that what 
he did should not be construed as a robbery, or words to that effect. He then stated that 
he had nothing to lose and he wished that I would have shot him. Mr. Day went on to say 
if had been wearing tennis shoes, he would have gotten away from this sergeant based 
on the fact he was a fast runner. Also, the driver of the white cooler van, bearing CA 
license plate CP36896, did not speak English, however, he stated that he did not know Mr. 
Robert James Day nor did Mr. Robert James Day have permission to enter his vehicle. 

ID responded to our location at which time ID Specialist Thomas, P#4032, photographed 
the suspect and the currency on the hood of the patrol car. This money was later released 
to the proprietor of the Parkway Inn Hotel. 

Page 8 



AheiS VEGAS METROPOLITAN POLICE DEPARTME T • 
1, CONTINUATION REPORT 

ID/Event Number: 	1679345 	 Page 3 of 3 

On the way to the County Jail, Mr. Day again started making spontaneous statements 
claiming that what he did was not a robbery and that if he was wearing tennis shoes he 
would have perhaps been able to flee the police. 

DF/dmj 0422-06 
Job # 14353 
Dictated: 042200 / 1526 Hrs 
Transcribed: 042200 /1655 Hrs 

cc: SGT. Daniel P. Flaherty, P# 3399, SWAC . 
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/7/ 4/ 
CLARK COUNTY 'NO(E QUESTIONNAIRE AND OTANCIAL AFFIDAVIT 

Defendant: 	issi ) 	/POS60t 4  

Arrest Date: 	 Arraign. Date:  

S.S.N.: coelqg - 6e:;? 	,Q676 	 1.D.:  

D. R. #: 	 DO.B. C)9 -  

M J Charge: iQoM iozu 	no-r-  Ob (17g)- 	Bail: 2 OCOC)- J  

M J Char :e: 	ydp- 	II 	1-1:›n   Bail:  1 0, odO  
M J Char le: 	L 	 Bail: 	3/  dev:, 
M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M I Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail: 

BASED ON 	VERIFIED POINTS THIS DEFENDANT HAS RECEIVED, AND THE INFORMATION GATHERED BY 
INTAKE SERVICES, THE FOLLOWING RECOMMENDATION IS MADE: 

	 Supervised Release with Conditions as Directed b y  Intake Services: 	  

	 Bail Reduction To: 

	Not Recommended for an 0/R Release or Bail Reduction Because: 

NiT - 7-tpe cf NaygraS- 

Release Granted: 	  Date: 	  

Bail Reduction To: 

Release Denied: 	  Date: 	  

(Intake Services) 
Rev. 07195 
WHITE — Court CANARY — Intake Services 	 Page 1 of 2 Pages 
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INTAKE SERVICES 

050400 

Date 

;_itthtihttrurt, lam Illrgailtetunsliip 
CLARK COUNTY, NEVADA  

Ire:TAKE SERVICES INFORMATION SHEET 	 CASE NO.  00F06978X  

N_AME:  DAY, ROBERT 	 ID #: 1679345  

cARGE(S): 	ROBB WDW 	 BURG WDW  

c71;PSENT BAIL:  20,000 	 15.000  

Local Address: 	NOT INTERVIEWED  

Out Of State Address: 	  

With Whom/How Long: 	  

	

V 73;Ys.IFIED: 	Employment: 	 Unemployed: 	 Disabled: 	 Student: 

	

RIFIED: 	Relatives: 	Local 	Not Local 	  

Felony Convictions: 	97 ESCAPE  
97 PAROLE VIOL — NC 	 80 PCS — MO 
94 FRAUD — NC 	 75 SCS — MO 
94 FIN. TRANS. THEFT — NC 
94 BANK ROBB — NC 
88 PAROLE VIOL. 

Misdemeanor Convictions: 84 OPLIFP — NC 
84 BANK ROBB — KY 

Fail To Appear 
—0— 
	Traffic 	Misdemeanor 	Felony 

pzmiing Charaes/Holds/Comments: 	  

Rti,COMMENDATION: 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indigent 	 Non-Indigent 	 PD Recommended 

itnuslce Services) 
Ro , 11.5 97 

Page 11 
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• 
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ma  

INTAKE SERVICES INFORMATION SHEET CASE NO.  00F06978X 

• ifiustire mxurt. tas 13Egastiltunsilip 
CLARK COUNTY, NEVADA 

DAY, ROBERT 
NAME: 	  ID #:  1679345 

CHARGE(S): 	ROBB WDW 	 BURG WDW 	 PSP  

CURRENT BAIL -  20,000 	 15 DOD 	 1 ,000  

VERIFIED: 	Local Address: 	 NOT INTERVIEWED  

Out Of State Address: 	  

With Whom/How Long: 	  

VERIFIED: 	Employment: 	 Unemployed: 	 Disabled: 	 Student: 

VERIFIED: 	Relatives: 	Local 	Not Local 	  

Felony Convictions: 	97 ESCAPE 
97 PAROLE VIOL — NC 	 80 PCS — MO 
94 FRAUD — NC 	 75 SCS — MO 
94 FIN. TRANS. THEFT — NC 
94 BANK ROBB — NC 
88 PAROLE VIOL. 

Misdemeanor Convictions: 84 OPUFP — NC 
84 BANK ROBB — KY 

—0— 
Fail To Appear 	 Traffic 	Misdemeanor 	Felony 

Pending Charges/Holds/Comments: 	  

RECOMMENDATION: 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indigent 	 Non-Indigent 	 PD Recommended 

-/ -z25-L22  

Date 	 INTAKE SERVICES 

JC-18 (Intake Services) 
Rev. 05/97 
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• 

5US1ICE COURT, LAS VEGAS TOTINSHIP 
CLARK COUNTY, NEVADA  

INTAKE SERVICES INFORMATION SHEET 
CASE NO. 00F06978X 
DEPT NO. JC - I 

NAME: DAY, ROBERT JAMES 	ID#: 1679345 
CHARGES: ROBB WDW BURG WDW 
CURRENT BAIL: NO BAIL 

VERIFIED: ADDRESS: NOT INTERVIEWED 
WITH WHOM/HOW LONG: 

VERIFIED: EMPLOYMENT: 	UNEMPLOYED: 
DISABLED: 	 STUDENT: 

VERIFIED: RELATIVES: LOCAL 	NOT LOCAL 

FELONY CONVICTIONS: 
75 MO SCS 	 80 MO PCS 
84 MO BANK ROBBERY 95 MO ESCAPE 
84 NC OPUFP 	 94 NC FINAN CARD THEFT 
94 NC FINAN CARD THEFT 

FAIL TO APPEAR: -0- 

PENDING CHARGES/HOLDS/COMMENTS: -0- 

RECOMMENDATION: 

DATE:1 1 -29 -00 	 INTAKE SERVICES: T. MORRIS 
JC-1 8 (INTAKE SERVICES) Rev. 10/00 

CONFIDENTIAL 

• 
Page 13 



DISTRICT COURT 
CLARK COUNTY, NEVADA 

FILED 
Jim 	I 49 Pm To 

CLERK 

-VS- 

ROBERT JAMES DAY, 
#1679345 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

41A 

 

27 

1S4.  

1-1 
ct•  

INFO 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

I.A. 6/13/00 
9:00 A.M. 
PD 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. C 
Dept. No. IV 
Docket C 

Defendant. 
INFORMATION 

STATE OF NEVADA 
ss: 

COUNTY OF CLARK 

STEWART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant(s) above named, having committed the 

crime of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380) and 

BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - NRS 

205.060, 193.165), on or about the 22nd day of April, 2000, within the County of Clark, State 

of Nevada, contrary to the form, force and effect of statutes in such cases made and provided, 

and against the peace and dignity of the State of Nevada, 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

Page 14 



1 

2 

3 

4 

5 

6 

7 

8 

BYILAikein 
WILLIAM HE 
Deputy District Attorney 
Nevada Bar #001538 

44. 
of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

DA#00F06978X/ajc 
LVMPD EV#0004221105 
RWDW; BURGLARY/WDW - F 
(TK1) 

-2- 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The names of witnesses known to the District Attorney's Office at the time of filing this 

Information are as follows: 

NAME 	 ADDRESS  

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

MULLINS, TIMOTHY 0. 	 LVMPD P#6414 

TEDESCO, ANDREW J. 	 LVMPD P46009 

WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

-3- 
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ON 

.• 

z, 

.1/ 

1 
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42 2 

=1 

• 
ORIGINAL 

Jo 19 3 
18 

CLERK 

74. 

vs. 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

• 
ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
NEVADA BAR #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
THE STATE OF NEVADA 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA 

Plaintiff, 

Case no. 	C167783 
Dept no. 	IV 
Docket. 

ORDER 
(COMMITMENT) 

THIS MATTER came before the Court on the 13th day of June, 2000, when doubt 

arose as to competence of the defendant; the defendant being present with counsel, STACEY 

ROUNDTREE, Deputy Public Defender, the State being represented by STEWART L. BELL, 

DISTRICT ATTORNEY, through THOMAS MOREO, Chief Deputy, and the Court having 

considered reports of licensed and practicing psychologists and/or psychiatrists in the State 

of Nevada, finds the defendant incompetent, and that he is dangerous to himself or to society 

or that commitment is required for a determination of his ability to attain competence, and 

good cause appearing, it is hereby 

ORDERED that, pursuant to NRS 178.425(1), the sheriff shall convey the defendant 

forthwith, together with a copy of the complaint, the commitment and the physicians' 

certificate, if any, into the custody of the administrator of the mental hygiene and mental 

;71 

• 

)

) 

)

) 
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25 
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• 
retardation division of the department of human resources for detention and treatment at a 

secure facility operated by the mental hygiene and mental retardation division, and it is 

FURTHER ORDERED that, pursuant to NRS 178.425(2), the defendant must be held 

in such custody until a court orders his release or until he is returned for trial or judgment as 

provided in NRS 178.450 to 178.465, inclusive, and it is 

FURTHER ORDERED that, pursuant to NRS 178.425(4), these proceedings against 

the defendant are suspended until the sanity commission finds him capable of standing trial 

as provided in NRS 178.400, and it is 

FURTHER ORDERED that, pursuant to NRS 178.435, the expenses of the examination 

and of the transportation of the defendant to and from the custody of the administrator of the 

mental hygiene and mental retardation division of the department of human resources are 

chargeable to Clark County, and it is 

FURTHER ORDERED that the administrator of the mental hygiene and mental 

retardation division of the department of human resources shall keep the defendant under 

observation and evaluated periodically, and it is 

FURTHER ORDERED that the administrator shall notify in writing this Court and the 

Clark County District Attorney whether in his opinion, upon medical consultation, the defendant 

is of sufficient mentality to be able to understand the nature of the criminal charge against him 

and, by reason thereof, is able to aid and assist his counsel in the defense interposed upon 

the trial or against the pronouncement of the judgment thereafter. The administrator shall 

submit such a notification within 6 months after this order and at 6-month intervals thereafter. 

If the administrator's opinion about the defendant is that he is not of sufficient mentality to 

understand the nature of the charge against him and assist in his own defense, the 

administrator shall also include in the notice his opinion whether: 

/ / / 

/ / / 

/ / / 

/1/ 
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3 

4 

5 

6 

9 

10 

11 

12 

13 

• 
(a) there is a substantial probability that the defendant will attain competency to stand 
trial or receive pronouncement of judgment in the foreseeable future; and 
(b) the defendant is at that time a danger to himself or to society. 

DATED this  /9  day of June, 2000. 

7 

8 

Stewart L. Bell 
District Attorney 

B 4 mitiL 	 - 

1  J. 	" LES `DMPSON, 
ASSISTANT DISTRICT AT ;a RNEY 
Nevada Bar #001726 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2 

JU:1 Zi 	2 o 1i1 ' tYki J 
3 	Dept. 1 

4 	
il 

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP 

6 	 COUNTY OF CLARK, STATE OF NEVADA 

1 • 
TRAN   

case 00 1 v 3 	
FIL E D  

1 

7 

8 
THE STATE OF NEVADA, 	 ) 

	

9 	 ) 
Plaintiff, 	) 	CONDITIONAL WAIVER OF 

	

10 	-vs- 	 ) 	PRELIMINARY HEARING 
) 	Case No. 00F06978X 

	

11 	ROBERT JAMES DAY, 	 ) 
) 

	

12 	 Defendant. 	) 
	 ) 

13 

14 	 REPORTER'S TRANSCRIPT OF PROCEEDINGS 

15 	 BEFORE JUDGE DEBORAH J. LIPPIS, JUSTICE OF THE PEACE 

16 	 Tuesday, June 6, 2000, 8:00 o'clock a.m. 

0 

2 M 

, 

018 
3  ni 

rt 
33 .20 APPEARANCES: 

21 	 For the State: 	WILLIAM A. HEHN, ESQ. 
Deputy District Attorney 

22 
For the Defendant: 	DOUGLAS P. DeJULIO, ESQ. 

23 	 Deputy Public Defender 

24 

25 	Reported by: DONNA J. MCCORD, CCR No. 337 

ICE151 DONNA J. MCCORD CCR 4337 455-3047 
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• • 	o 
	

1 	 LAS VEGAS, CLARK COUNTY, NEVADA; TUESDAY, JUNE 6, 2000 

	

2 	 PROCEEDINGS  

	

3 	 THE COURT: Robert Day. 

	

4 	 THE CLERK: Status check on psyche reports. 

	

5 	 THE COURT: Did we get a doctor's report 

	

6 	back, Mr. DeJulio, on Mr. day? 

	

7 	 MR. DeJULIO: Judge, we did get a doctor's 

	

8 	report back. 

	

9 	 THE COURT: Is Robert Day present? 

	

10 	 MR. DeJULIO: I think he's in custody, Judge. 

	

11 	That's fine. 

	

12 	 THE COURT: I just wanted to see where you 

	

13 	were, sir. Thank you. 

	

14 	 MR. DeJULIO: Judge, do you want to look at 

	

15 	the report at the bench? 

	

16 	 THE COURT: You can tell me. 

	

17 	 MR. DeJULIO: Judge, the report we have 

	

18 	completed by Dr. John Paglini indicates that in his opinion 

	

19 	Mr. Day is currently incompetent. 

	

20 	 THE COURT: Let's order up the second psyche 

	

21 	then and send it up to District Court, okay? 

	

22 	 MR. DeJULIO: Conditional waiver? 

	

23 	 THE COURT: Conditional waiver. Here's the 

	

24 	next date. 

	

25 	 THE CLERK: June 13th, Department IV. 

2 

DONNA J. MCCORD CCR #337 455-3047 
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25 

1 

• 0 
(Proceedings concluded.) 

--c0o-- 

ATTEST: Full, true, and accurate transcript of 

proceedings. 

DONNA J. MCCORD 
CCR No. 337 

3 

DONNA J. MCCORD CCR #337 455-3047 
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IN THE MATTER OF 

ROBERT J. DAY 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 26 0 

m 
48 

0 .„3  moo = 
rn 

Pr 

410 

DISTRICT COURT FILEr) 
CLARK COUNTY NBV4DA, 

"G Z5 	n Oti 
CASE NO-r. :1-L411677Vii3 

DEPkiwcTMEW w 131 

CLERK 

ORDER 

The Administrator of the State Department of Mental Hygiene and 

Mental Retardation Division, having notified the Court that the above 

individual is of sufficient mentality to be returned to court for 

disposition, therefore pursuant to N.R.S. 178.455, and good cause 

appearing, 

IT IS HEREBY ORDERED that a sanity commission be impaneled for 

the purpose of determining whether or not ROBERT J. DAY be returned 

to court for disposition. 

IT IS FURTHER ORDERED that the commission shall be composed of 

Doctors Beth Klein, Elissa Slanger, and Frank Evarts. FURTHER, that 

each member of the commission shall include in his report his opinion 

as to: 

1. Whether the person is of sufficient mentality to 

understand the nature of the offense charged; 

2. Whether the person is of sufficient mentality to aid and 

assist counsel in the defense of the offense charged, or to show cause 

why judgment should not be pronounced; and 

\\\ 

0311  

Page 23 



1 

2 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

26 

27 

28 

• 
3. If a finding of incompetence is reached, whether there 

is substantial probability that this person will attain competency in 

the foreseeable future. 

e' 71 
DATED this  =27.2 ''day of August, 2000 

DISTRICT JUDGE 
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1 

2 

3 
IN THE MATTER OF 

4 
ROBERT J. DAY 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

DATED this )  day of September, 2000. 

STRICT JUDGE 

16 

17 

18 

19 

20 

DISTRICFILSOI T 

CLARVIINTy, NEVADA 
21 r“ 

e444.) 4.t . AsCase No. C167783 

7,4444. 
CLERK Department IV 

ORDER 

IT IS HEREBY ORDERED that the Mental Hygiene and Mental 

Retardation Division of the Department of Human Resources pay, 

pursuant to N.R.S. 178.465, Two Hundred, Sixty Dollars ($260.00) to 

Doctors Beth Klein, Elissa Slanger, and Frank , Evarts, for services 

rendered in this matter. 

. 21 

22 

• 23 
C) 
0-2  
C: 

2 

0 2  
r .%) 

m 2 

pc- 28 

rrl 
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• 
FFCL 
STEWART L. BELL 
DISTRICT ATTORNEY 
State Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
STATE OF NEVADA 

THE STATE OF NEVADA 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
VS. 

11 

Plaintiff 

ROBERT J. DAY 
Id#1679345 

Defendant 

12 

13 

14 

C167783 
IV 

IN or.:A c3unT 
CT 04 2000  

SHIRL ,  i e. PA • : GO:* Rt, CLERK 
BY 	 A, I 

5iLLIZJE C67;2G DE-  TY 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case no. 
Dept no. 
Docket 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 
r 
rn ■=. 

c" 

FINDINGS 
(OF COMPETENCY) 

THIS MATTER HAVING COME on for hearing before the above-entitled Court on the 

4th day of October, 2000, and it appearing that on the 13th day of June, 2000, pursuant to 

Order of this Court, that the above-named defendant was transported to the Lakes Crossing 

Center for psychiatric testing to determine his competency and it further appearing that 

subsequent thereto, a Sanity Commission, appointed by Order of the Eighth Judicial District 

Court, examined the defendant pursuant to NRS 178.455 with the reports of that examination 

being forwarded to the Court for its review thereof; and the Court having now reviewed said 

reports and there being no request for a hearing as provided for by NRS 178.460(1), 

/ / / 

/ / / c cc?)  
Z —4 

4. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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24 

25 

26 

27 

28 

1 

3 

4 

5 

6 

7 

8 

STEWART L. BELL 
District Attorney 

J. CHARLES THOIVIPSON 
Assistant District Attorney 
Nevada Bar #001726 

AP 

IP"  A 	_al 1 	 _ 

THE COURT FINDS pursuant to NRS 178.460, that the said defendant is competent 

to stand trial in the aboo:rtitled matter. 

DATED this 141-7day  of October, 2000. 

RICT JUDGE 
OaIryts 

 I 	Jou 

40:0; 
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ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for the Plaintiff 
THE STATE OF NEVADA 

THE STATE OF NEVADA 

DILUE 

i:L: J ON CCAMT 
CT 04  2000 

/:. 13,  • • IME, CLERK 
2. 

DEPU 

SHIR 
BY 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CASE NO. C167783 
DEPT. NO. IV 

DOCKET C 

1 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

e cJ  
F.1  

o 
I rat rn rn c:s ri 
A  

Plaintiff 

VS. 

ROBERT JAMES DAY 
Id #1679345 

Defendant. 

ORDER 
To Transport Defendant 

(Found Competent per NRS 178.460) 

TO: JERRY KELLER, Sheriff, Clark County, Nevada: 

WHEREAS, on the 13th day of June 2000, pursuant to Order of the above-entitled 

Court, you were directed to transport the above-named Defendant to the Lake's Crossing 

Center for necessary care and treatment; and 

WHEREAS, a Sanity Commission impaneled by the Court on the 25th day of August, 

2000, having examined the Defendant pursuant to NRS 178.455 with the reports of that 

examination being forwarded to the Court for its review thereof; and 

WHEREAS, the Court having thereafter made and entered its Findings in the above-

entitled matter that the said Defendant is now competent to stand trial. 

/ / / 

/ / / 

I r 	z-0:. .7  
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• Atenh  
(410,  5,211-e 

I I TRICT J ISTRICT JUDGE 

STEWART L. BELL 
District Attorney 

:CHARLES THOMPSO 
Assistant District Attorney 
Nevada Bar #001726 

DATED this 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

NOW THEREFORE, in accordance with NRS 178.460, you, the Sheriff of Clark County, 

Nevada, are hereby ordered to transport the Defendant from the Lake's Crossing Center, 

Washoe County, Nevada, to the Clark County Jail, Las Vegas, Nevada, by the cffy  of 

2000 when further proceedings have been scheduled by the Court in this 

matter. 

IT IS FURTHER ORDERED that you, the Sheriff of Clark County, Nevada, shall accept 

and retain custody of said Defendant in the Clark County Jail, pending completion of 

proceedings in the above-captioned matter, or until the further Order of this Court. 

day of October, 2000. 

-2- 
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District Court 
Clark County, Nevada FR PI) 

• 
RMTJ 

ROBERT J. DAY, 

THE STATE OF NEVADA, 

Appellant(s), 

Nov 15 2 If o 	'00 

cum; 
Case No. C167783 

Dept No. IV 
VS 

Justice Court, LAS VEGAS TOWNSHIP 
Case No. 00F06978X 

Respondent(s). 

REMITTITUR 

To: CLERK, Justice Court, LAS VEGAS TOWNSHIP, Court Clerk 

Pursuant to the rules of this Court, enclosed are the following: 

Certified Copy of Minute Order 
Justice Court, LAS VEGAS TOWNSHIP File 

DATED this 14TH day of NOVEMBER, 2000. 

SHIRLEYAI3. PARRAGUTRE, CLERK OF COURT 

Deputy Wk 

cc: Hon. KATHY HARDCASTLE, Justice Court, LAS VEGAS TOWINiHIP 
THE STATE OF NEVADA, Appellant(s) 
ROBERT J. DAY, Respondent(s) 

RECEIPT FOR REMITTITUR 

REGgIVED of Shirley B. Parraguirre, Clerk of District Court, the above REMITTITUR 
on the 	day of 	Lturru--  	, 2000 	. 

JUSTICE COURT, LAS VEGAS TOWNSHIP 

By:  Vitze—a-ec., 	- late:6  
Deputy Clerk 

RMTTG/001jbh 
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FILED 
Nov 17 12 

29 flsjg  

CLJ ' . 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No. 
Dept. No. 
Docket 

C167783 
IV 

- 

ORRM 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

ORDER 
(Remand) 

DATE OF HEARING: 11/14/00 
TIME OF HEARING: 9:00 A.M. 

THIS MATTER having come on for hearing before the above- entitled Court on the 14th 
--PC0644,9 	DC ,SuL'D 

day of November, 2000, the Defendant being represented by ibil7=1, Deputy Public 

Defender, the Plaintiff being represented by STEWART L. BELL, District Attorney, through 

CARA L. CAMPBELL, Deputy District Attorney, and the Court having heard the arguments of 

counsel and good cause appearing therefor, 

IT IS HEREBY ORDERED that the above-entitled matter shall be, and it is, hereby 

11\ 

11\ 

11\ 

11\ 

111 
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• 
remanded to the Justice Court of Las Vegas Township, Department 1, for further proceedings, 

on the 20th day of November, 2000. 

DATED this  I.  day of November, 2000. 

% 11, II 
CV hil.A4I■ 4 

'1 • we 
STEWART L. BELL 
District Attorney 
Nevada Bar #000477 

BY  CiMa avy2p.b‹.  
CARA L. CAMPBELL 
Deputy District Attorney 
Nevada Bar #006246 

-2- 
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c • a 

) CLER 
Plaintiff, 	) 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

- VS - 

ROBERT JAMES DAY 

0 c, 
a rA 

0  
cr,  2 

r 0 
TI1  
13 
7C 

40 
fia0  

JUSTICE COURT, LAS VEGAS TOWNS itgAii 

) District Court Case No.: C167783 
) 
) Justice Court Case No.: 00F06978X 
) 

) 

) 

Defendant. 	) 

I hereby certify the foregoing to be a full, true and correct copy of the 

proceedings as the same appear.in  the above case. 

WITNESS my hand this per day of DECEMBER, 2000. 

Justice of the Peace of Las Vegas Township 
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) 

) 

) 

justice of the Peace of Las Vegas Township 

JUSTICE COURT, LAS VEGAS TOWNSHIP 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
Plaintiff, 	) 	 Case No.00F06978X 

-vs- 	 ) 
) 	 COMMITMENT 

ROBERT JAMES DAY 	 ) 	 and 
ORDER TO APPEAR 

Defendant. 

An Order having been made this day by me, that ROBERT JAMES DAY 

be held to answer upon the charge of Robbery with use of a deadly weapon, burglary white in 

possession of a deadly weapon Committed in said Township and County, on or about the 22nd day 

of April, 2000; 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to 

receive him into custody, and detain him until he can be legally discharged, and that he be 

admitted to bail in the sum of no bail Dollars, and be committed to the custody of the Sheriff of 

said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant 	is commanded to appear in Department 4 

of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at 9 A.M., on 

the 11th day of December, 2000, for arraignment and further proceedings on the within 

charge 	. 

DATED this 4141 day of December, 2000. 
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• 	0 
Justire Tourt, 	liegas Ouwnsilip 

STATE VS. 

DATE, JUDGE 
OFFICERS OF 

COURT PRESENT 

DAY, ROBERT 

APPEARANCES - HEARING 

CASE NO. 	00F06978X 
PAGE 2 

CONTINUED TO: 

DECEMBER 4, 2000 	TIME SET FOR PRELIMINARY HEARING 	 12/11/00 9:00 #4 
D. LIPPIS 	 DEFENDANT PRESENT IN COURT IN CUSTODY 	 DISTRICT COURT 
L. LUZAICH, DA 	MOTION BY DEFENSE TO EXCLUDE WITNESS - MOTION GRANTED 
D. DICKSON/  PD 	STATE WITNESSES 
J MURRAY-DAVID / CR 	1. 	KAREN WALKER - WITNESS ID I D DEFENDANT 
C. CINTOLA /  CLK 	STATE RESTS 

SUBMITTED WITHOUT ARGUMENT 
DEFENDANT BOuND OVER 	TO DISTRICT_MUIT._,15 CHARGED  
DEFENDANT TO APPEAR IN THE EIGHTH JUDICIAL DISTRICT COURT 
DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 CC 

. 	 .._ 

L.,,.k, 	6 
croz-A-v-x-r-..A opr,-,._ 1 -  

JC-1 (Criminal) 
Rev. 10096 
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DATE, JUDGE 
OFFICERS OF 

COURT PRESENT APPEARANCES — HEARING CONTINUED TO: 

JC-1 (Criminal) 
Rev. 10/96 = fytp 

; 	 • 	 , 

‘Justirt tourt, Lirn Vegas 
STATE VS. 	  CASE NO.

"06978X DAY, ROBERT DAY, ROBERT 

NC 
D. 
W. 
T. 

C. 

)4-25-00 	 CRIMINAL COMPLAINT FILED - COUNT I - ROBBERY WITH USE OF A 
DEADLY WEAPON 
COUNT II - BURGLARY WHILE IN 
POSSESSION OF A DEADLY WEAPON 

Sty 

)4-26-00 	 INITIAL ARRAIGNMENT 	 05-09-00 900 #1 
L LIPPIS 	 DEFENDANT PRESENT IN COURT IN CUSTODY 
T. HEM, DA 	 DEFENDANT ADVISED/WAIVES READING OF COMPLAINT 
;. FRANZEN, PD 	PRELIMINARY HEARING DATE SET 
L MCCORD, CR 	DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 st 
7- CINTOLA, CLK 
	 _ 

MAY 9, 2000 	TIME SET FOR PRELIMINARY HEARING 	 6/6/00 8:00 #1 
D. LIPPIS 	 DEFENDANT PRESENT IN COURT IN CUSTODY 
C. CAMPBELL, DA 	CONTINUED FOR STATUS CHECK ON PSYCHIATRIC EVALUATION 
G. FRANZEN, PD 
D. mOCORD,CR 	DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 CC 
C. CINTOLA, CLK 

JUNE 6, 2000 	DEFENDANT PRESENT IN COURT **IN CUSTODY** 	 6-13-00 9AM DC4 
D. LIPPIS 	 PER DEFENSE, DEFENDANT WAS FOUND INCOMPETENT 
W. HEIN, DA 	DEFENSE CONDITIONALLY WAIVES DEFENDANTS 	RIGHT TO A 
D. DEJULIO, PD 	PRELIMINARY HEARING 
D. MCCORD, CR 	DEFENDANT BOUND OVER TO DISTRICT COURT FOR PURPOSES OF 
J. MCNTERROSO, CLK A PSYCHIATRIC EVALUATION 

DATE SET 
DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 -...,-c ,--,- 	— 	Dm 

_ 

C:' 	. 

MEMBER 20, 2000 	DEFENDANT PRESENT IN COURT IN CUSTODY 	 12/04/00 9:00 #1 
LIPP'S 	 PRELIMINARY HEARING DATE SET 
HEHN, DA 
ERICSSON, PD 	DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 PAW 

MURRAY-DAVILI,CR 	 . 	.- 	, 
CINTOLA, CLK 	 ..k. 0 

ni-7", 
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DATE, JUDGE 
OFFICERS OF 

COURT PRESENT APPEARANCES — HEARING CONTINUED TO: 

Tlitstireturt, ?am liegtto wattinsilip 

STATE VS. 	  CASE NO.
CW°6978X DAY, ROBERT DAY, ROBERT 

)4-25-00 	 CRIMINAL COMPLAINT FILED - COUNT I - ROBBERY WITH USE OF A 
DEADLY WEAPON 
COUNT II - BURGLARY WHILE IN 
POSSESSION OF A DEADLY WEAPON 

stg 

)4-26-00 	 INITIAL ARRAIGNMENT 	 05-09-00 9:00 #1 
). LIPPIS 	 DEFENDANT PRESENT IN COURT IN CUSTODY 
q. HEHN, DA 	DEFENDANT ADVISED/WAIVES READING OF COMPLAINT 
3. FRANZEN, PD 	PRELIMINARY HEARING DATE SET 
). MCCORD, CR 	DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 st 
7. CINTOLA, CLK 

MAY 9, 2000 	TIME SET FOR PRELIMINARY HEARING 	 6/6/00 8:00 #1 
D. LIPPIS 	DEFENDANT PRESENT IN COURT IN CUSTODY 
C. CAMPBELL, DA 	CONTINUED FOR STATUS CHECK ON PSYCHIATRIC EVALUATION 
G. FRANZEN, PD 	 % 
D. MCOORD,CR 	DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 (0 	CC 
C. CINTOLA, CLK 

JUNE 6, 2000 	DEFENDANT PRESENT IN COURT **IN CUSTODY** 	 6-13-00 9AM DC4 
D. LIPPIS 	PER DEFENSE, DEFENDANT WAS POUND INCOMPETENT 
W. HEHN, DA 	DEFENSE CONDITIONALLY WAIVES DEFENDANTS 'RIGHT TO A 
D. DEJULIO, PD 	PRELIMINARY HEARING 
D. MCCORD, CR 	DEFENDANT BOUND OVER TO DISTRICT COURT FOR PURPOSES OF 
J. MONTERROSO, CLK A PSYCHIATRIC EVALUATION 

DATE SET 
DEFENDANT REMANDED TO THE CUSTODY OF THE SHERIFF 	 jm 

•, .1+-SE r"' 	
. 

:., . I 	0 

IC-I (Criminal) 
Rev. 10196 
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A 9: 03 20; :TR 2 

-VS- 

• 
JUSTICE COURT

' 

LAS VEGAS TOWNSHIP 
s • 

CLARK COUNFYI:f\IEVADA 

THE STATE OF NEVADA, 

Plaintiff, 
;:F_VADA CASE NO. 00F06978X 

‘r 

DEPT. NO. 1 
ROBERT JAMES DAY #1679345, 

CRIMINAL COMPLAINT 

The Defendant above named having committed the crimes of ROBBERY WITH USE OF 

A DEADLY WEAPON (Felony - NRS 200.380 5  193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony - NRS 205.060, 193.165), in the manner 

following, to-wit: That the said Defendant, on or about the 22nd day of April, 2000, at and 

within the County of Clark, State of Nevada, 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II- BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

All of which is contrary to the form, force and effect of Statutes in such cases made and 

.1; 	I 

Defendant. 
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1 

00F06978X/rad 
LVMPD EV#0004221105 
RWDW; BURG WW - F 
(TK1) 

provided and against the peace and dignity of the State of Nevada. Said Complainant makes this 

declaration subject to the penalty of perjury. 

4/25/00 
, 

-2- 

• 
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III PAGE: 003 	 111 	MINUTES DATE: 11/14/00 
CRIMINAL COURT MINUTES 

00-C-167783-C STATE OF NEVADA 	 vs Day, Robert J  
CONTINUED FROM PAGE: 002 

11/14/00 09:00 AM 03 COURT ADMINISTRATIONS' REQUEST FOR 
STATUS CHECK 

HEARD BY: Kathy Hardcastle, Judge; Dept. 4 

OFFICERS: BILLIE JO CRAIG, Relief Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: 	 STATE OF NEVADA 
006246 Campbell, Cara L. 

001 D1 Day, Robert J 
PUBDEF Public Defender 
001231 Dejulio, Douglas P. 

Court noted defendant competent. COURT ORDERED, matter REMANDED TO JUSTICE 
COURT to start over with a Preliminary Hearing on charges. 

CUSTODY 

11/20/00 8:00 AM REMANDED TO JUSTICE COURT, DEPT. 1 

CF-Z i:Fitt) --COPY 
LLMW 

PRINT DATE: 11/15/00 

; J ai Ririt 

F 
PAGE: 003 	MINUTES DATE: 11/14/00 
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PAGE: 002 !II 	MINUTES DATE: 10/25/00 
CRIMINAL COURT MINUTES 

00-C-167783-C STATE OF NEVADA 	 vs Day, Robert J  
CONTINUED FROM PAGE: 001 

10/25/00 09:00 AM 01 COURT ADMINISTRATIONS' REQUEST FOR 
STATUS CHECK 

HEARD EY: Kathy Hardcastle, Judge; Dept. 4 

OFFICERS: DOROTHY KELLY, Court Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: 	 STATE OF NEVADA 
002804 Villegas, Victoria A. 

001 D1 Day, Robert J 
PUBDEF Public Defender 
004735 Roundtree, Stacey 

COURT ORDERED, matter CONTINUED for deft's presence. Court instructed 
counsel to call Lakes Crossing. 

L.C. 

COURT'S ADMINISTRATION'S REQUEST FOR STATUS CHECK 

CONTINUED TO: 	11/08/00 09:00 AM 02 

11/08/00 09:00 AM 02 COURT ADMINISTRATIONS' REQUEST FOR 
STATUS CHECK 

HEARD BY: Kathy Hardcastle, Judge; Dept. 4 

OFFICERS: DOROTHY KELLY, Court Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: 	 STATE OF NEVADA 
006246 Campbell, Cara L. 

001 D1 Day, Robert J 
PUBDEF Public Defender 
001231 Dejulio, Douglas P. 

Deft not transported; therefore, COURT ORDERED, matter CONTINUED. 

L.C. 

COURT ADMINSTRATION'S REQUEST FOR STATUS CHECK 

CONTINUED TO: 	11/14/00 09:00 AM 03 

CONTINUED ON PAGE: 003 
PAGE: 002 	 MINUTES DATE: 11/08/00 PRINT DATE: 11/15/00 
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MINUTES DATE: 06/13/00 PAGE: 001 

CRIMINAL COURT MINUTES 

00-C-167783-C STATE OF NEVADA 	 vs Day, Robert J 

06/13/00 09:00 AM 00 INITIAL ARRAIGNMENT 

HEARD BY: Kathy Hardcastle, Judge; Dept. 4 

OFFICERS: BILLIE JO CRAIG, Relief Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: STATE OF NEVADA 
002415 Moreo, Thomas J. 

001 D1 Day, Robert J 
PUBDEF Public Defender 
004735 Roundtree, Stacey 

Ms. Roundtree advised there were two incompetent reports and submitted the 
second report from Dr. Paglini. Pursuant to NRS 178.425, COURT ORDERED, 
defendant REMANDED to the custody of the Administrator of the Mental Hygiene 
and Mental Retardation Division for the Department of Human Resources for 
detention and treatment at a secure facility operated by the Mental Hygiene 
and Mental Retardation Division. 

L.C. 

10/04/00 09:00 AM 00 COURT ADMINISTRATIONS' REQUEST FOR 
STATUS CHECK 

HEARD BY: Kathy Hardcastle, Judge; Dept. 4 

OFFICERS: BILLIE JO CRAIG, Relief Clerk 
TINA SMITH, Reporter/Recorder 

PARTIES: 	 STATE OF NEVADA 
006246 Campbell, Cara L. 

001 D1 Day, Robert J 
PUBDEF Public Defender 
005686 Khamsi, Bita 

FINDINGS (OF COMPETENCY) AND ORDER TO TRANSPORT SIGNED AND FILED IN OPEN 
COURT. Court noted it received the reports. COURT ORDERED, matter 
CONTINUED for defendant to be present. 

L.C. 

CONTINUED TO: 	10/25/00 09:00 AM 01 

PRINT DATE: 11/15/00 
CONTINUED ON PAGE: 002  

PAGE: 001 	 MINUTES DATE: 10/04/00 

•■ 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

FILED 

`11111 	1 49 	100 

• 
CLERK 

- V S - 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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24 

25 

26 

411X 27 
0 	NI` 

"P 1 
/-240 ct% 

INFO 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

LA. 6/13/00 
9:00 A.M. 
PD 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. C 	P 
Dept. No. IV 
Docket 	C 

INFORMATION 

S S : 

STEWART L. BELL, District Attorne y  within and for the Count y  of Clark, State of 

Nevada, in the name and by the authorit y  of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant(s) above named, having committed the 

crime of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380) and 

BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - NRS 

205.060, 193.165), on or about the 22nd day of April, 2000, within the County of Clark, State 

of Nevada, contrary  to the form, force and effect of statutes in such cases made and provided, 

and against the peace and di gnity  of the State of Nevada, 

COUNT !  - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfull y, and feloniously take personal property, to-wit: 

lawful money  of the United States, from the person of KAREN WALKER, or in her presence, 

by  means of force or violence, or fear of injury to, and without the consent and a gainst the will 

• .•acs] 

STATE OF NEVADA 

COUNTY OF CLARK COUNTY OF CLARK 

Page 43 
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6 

7 

8 STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BYILAINM 

of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DA#00F06978X/ajc 
LVMPD EV#0004221105 
RWDW; BURGLARY/WDW - F 
(TKI) 

WILLIAM HEHN 
Deputy District Attorney 
Nevada Bar #001538 
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The names of witnesses known to the District Attorney's Office at the time of filing this 

Information are as follows: 

NAME 	 ADDRESS  

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

MULLINS, TIMOTHY 0. 

TEDESCO, ANDREW J. 

WALKER, KAREN 

LVMPD P#6414 

LVMPD P#6009 

5900 W. TROPICANA AVE; LV NV 

-3- 
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ORIGINAL 
.75( 

CLER K  'ff  

f. 

VS. 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

)

) 

)

) 

• 
ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
NEVADA BAR #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
THE STATE OF NEVADA 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA 

Plaintiff, 

Case no. 	C167783 
Dept no. 	IV 
Docket. 

ORDER 
(COMMITMENT) 

THIS MATTER came before the Court on the 13th day of June, 2000, when doubt 

arose as to competence of the defendant; the defendant being present with counsel, STACEY 

ROUNDTREE, Deputy Public Defender, the State being represented by STEWART L. BELL, 

DISTRICT ATTORNEY, through THOMAS MOREO, Chief Deputy, and the Court having 

considered reports of licensed and practicing psychologists and/or psychiatrists in the State 

of Nevada, finds the defendant incompetent, and that he is dangerous to himself or to society 

or that commitment is required for a determination of his ability to attain competence, and 

good cause appearing, it is hereby 

ORDERED that, pursuant to NRS 178.425(1), the sheriff shall convey the defendant 

forthwith, together with a copy of the complaint, the commitment and the physicians' 

certificate, if any, into the custody of the administrator of the mental hygiene and mental 
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0 
retardation division of the department of human resources for detention and treatment at a 

secure facility operated by the mental hygiene and mental retardation division, and it is 

FURTHER ORDERED that, pursuant to NRS 178.425(2), the defendant must be held 

in such custody until a court orders his release or until he is returned for trial or judgment as 

provided in NRS 178.450 to 178.465, inclusive, and it is 

FURTHER ORDERED that, pursuant to NRS 178.425(4), these proceedings against 

the defendant are suspended until the sanity commission finds him capable of standing trial 

as provided in NRS 178.400, and it is 

FURTHER ORDERED that, pursuant to NRS 178.435, the expenses of the examination 

and of the transportation of the defendant to and from the custody of the administrator of the 

mental hygiene and mental retardation division of the department of human resources are 

chargeable to Clark County, and it is 

FURTHER ORDERED that the administrator of the mental hygiene and mental 

retardation division of the department of human resources shall keep the defendant under 

observation and evaluated periodically, and it is 

FURTHER ORDERED that the administrator shall notify in writing this Court and the 

Clark County District Attorney whether in his opinion, upon medical consultation, the defendant 

is of sufficient mentality to be able to understand the nature of the criminal charge against him 

and, by reason thereof, is able to aid and assist his counsel in the defense interposed upon 

the trial or against the pronouncement of the judgment thereafter. The administrator shall 

submit such a notification within 6 months after this order and at 6-month intervals thereafter. 

If the administrator's opinion about the defendant is that he is not of sufficient mentality to 

understand the nature of the charge against him and assist in his own defense, the 

administrator shall also include in the notice his opinion whether: 

/ / / 

/ / / 

/ / / 

I / 
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7 • 
(a) there is a substantial probability that the defendant will attain competency to stand 
trial or receive pronouncement of judgment in the foreseeable future; and 
(b) the defendant is at that time a danger to himself or to society. 

DATED this  19  day of June, 2000. 

Stewart L. Bell 
District Attorney 

B 	11 / 1 ALA ,_ 

f J. A  LES r`OMPSON, — 
ASSISTANT DISTRICT AT a RNEY 
Nevada Bar #001726 
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IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP 

COUNTY OF CLARK, STATE OF NEVADA 

THE STATE CF NEVADA, 	 ) 
) 

Plaintiff, 	) 	CONDITIONAL WAIVER OF 
-vs- 	 ) 	PRELIMINARY HEARING 

) 	Case No. 00F0697BX 
ROBERT JAMES DAY, 	 ) 

) 
Defendant. 	) 
	 ) 

I 1 	TRAN 

2 	Case No.C1V1IV3  

3 	Dept. 1 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

• 9 
FILED 

J Jo 21 2 oj _ _ __• 
OR1GI ; .ç 

 

1 

14 	 REPORTER'S TRANSCRIPT OF PROCEEDINGS 

15 	 BEFORE JUDGE DEBORAH J. LIPPIS, JUSTICE OF THE PEACE 

16 	 Tuesday, June 6, 2000, 8:00 o'clock a.m. 
0 
C) L_ 
C: 	ao 
2 z m 

-4 
01-8 
FT 
'R 9 r- f%4 ful 

nri C2 0 
37 c= 
PC 	20 	APPEARANCES: 

21 	 For the State: 	WILLIAM A. HEHN, ESQ. 
Deputy District Attorney 

22 
For the Defendant: 	DOUGLAS P. DeJULIO, ESQ. 

23 	 Deputy Public Defender 

24 

25 	Reported by: DONNA J. MCCORD, CCR No. 337 

DONNA J. MCCORD CCR #337 455-3047 	jCE151 
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1 1 

	

2 	 PROCEEDINGS  

	

3 	 THE COURT: Robert Day. 

	

4 	 THE CLERK: Status check on psyche reports. 

5 	 THE COURT: Did we get a doctor's report 

6 	back, Mr. DeJulio, on Mr. day? 

7 	 MR. DeJULIO: Judge, we did get a doctor's 

	

8 	report back. 

9 	 THE COURT: Is Robert Day present? 

	

10 	 MR. DeJULIO: I think he's in custody, Judge. 

	

11 	That's fine. 

	

12 	 THE COURT: I just wanted to see where you 

	

13 	were, sir. Thank you. 

	

14 	 MR. DeJULIO: Judge, do you want to look at 

	

15 	the report at the bench? 

	

16 	 THE COURT: You can tell me. 

	

17 	 MR. DeJULIO: Judge, the report we have 

	

18 	completed by Dr. John Pagaini indicates that in his opinion 

	

19 	Mr. Day is currently incompetent. 

	

20 	 THE COURT: Let's order up the second psyche 

	

21 	then and send it up to District Court, okay? 

	

22 	 MR. DeJULIO: Conditional waiver? 

	

23 	 THE COURT: Conditional waiver. Here's the 

	

24 	next date. 

	

25 	 THE CLERK: June 13th, Department IV. 

DONNA J. MCCORD CCR #337 455-3047 

2 o 
LAS VEGAS, CLARK COUNTY, NEVADA; TUESDAY, JUNE 6, 2000 
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1 (Proceedings concluded.) 

--o0o-- 

ATTEST: Full, true, and accurate transcript of 

proceedings. 

DONNA J. MCCORD 
CCR No. 337 

DONNA J. MCCORD CCR #337 455 - 3047 
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CLARK COUNTY NEV4DA 

Alio  Z5  q CASE No.71,0n1Ap 

- 
DEPARTMENT LV 

CLERK 

7 

FILED DISTRICT COURT 

IN THE MATTER OF 

ROBERT J. DAY 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ORDER 

The Administrator of the State Department of Mental Hygiene and 

Mental Retardation Division, having notified the Court that the above 

individual is of sufficient mentality to be returned to court for 

disposition, therefore pursuant to N.R.S. 178,455, and good cause 

appearing, 

IT IS HEREBY ORDERED that a sanity commission be impaneled for 

the purpose of determining whether or not ROBERT J. DAY be returned 

to court for disposition. 

IT IS FURTHER ORDERED that the commission shall be composed of 

Doctors Beth Klein, Elissa Slanger, and Frank Evarts. FURTHER, that 

each member of the commission shall include in his report his opinion 

as to: 

1. Whether the person is of sufficient mentality to 

understand the nature of the offense charged; 

2. Whether the person is of sufficient mentality to aid and 

assist counsel in the defense of the offense charged, or to show cause 

why judgment should not be pronounced; and 

\\\ 
0 	26 0 	,3 

m 

4_13 z8 
0 	poi 

M 
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3. If a finding of incompetence is reached, whether there 

is substantial probability that this person will attain competency in 

the foreseeable future. 

I-71e 
DATED this  =2,.,7  "--- day of August, 2000 

DISTRICT JUDGE 
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0-2  

Z 2 

0 2 
r- 

28 

33 
rn 
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74.4  
rrl 

• • 

DISTRICEILaT 

CLARIgOin 	 , 

IN THE MATTER OF 	 64.4d 4,-f gase No. C167783 
6ic 

ROBERT J. DAY 	 CLERK, Department IV 

ORDER 

IT IS HEREBY ORDERED- that the Mental Hygiene and Mental 

Retardation Division of the Department of Human Resources pay, 

pursuant to N.R.S. 178.465, Two Hundred, Sixty Dollars ($260.00) to 

Doctors Beth Klein, Elissa Slanger, and Frank . Evarts, for services 

rendered in this matter. 

2Y- 
0?5-

;-  
day of September, 2000. 

• AP 
_145114011 111AAEL Airr:4F-41111  

STRICT JUDGE 

DATED this 
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17  LED CPL:1 COU'Eri 
OCT 04 2000  

SHIRLW.A pARIMAI)fifg CLERK 

BUIEJ(3 C 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

G DEPVTV 

Case no 
Dept no. 
Docket 

C167783 
IV 

rt INAL 110 

FFCL 
STEWART L. BELL 
DISTRICT ATTORNEY 
State Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
STATE OF NEVADA 

THE STATE OF NEVADA 

Plaintiff 
VS. 

	 )

) 

FINDINGS 
(OF COMPETENCY) 

THIS MATTER HAVING COME on for hearing before the above-entitled Court on the 

4th day of October, 2000, and it appearing that on the 13th day of June, 2000, pursuant to 

Order of this Court, that the above-named defendant was transported to the Lakes Crossing 

Center for psychiatric testing to determine his competency and it further appearing that 

subsequent thereto, a Sanity Commission, appointed by Order of the Eighth Judicial District 

Court, examined the defendant pursuant to NRS 178.455 with the reports of that examination 

being forwarded to the Court for its review thereof; and the Court having now reviewed said 

reports and there being no request for a hearing as provided for by NRS 178.460(1), 

/ / / 

/ / / 

)

) 

)

) 

ROBERT J. DAY )
) 

Id#1679345 Id#1679345 

Defendant Defendant 
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• 
THE COURT FINDS pursuant to NRS 178.460, that the said defendant is competent 

to stand trial in the aboa!ntitled matter. 

DATED this 1-1-  '--,jclay  of October, 2000. 	 I / 

RI CT JUDGE RICT JUDGE 

I I ACO P 	1111 15  VirWM, 441g 

AP 

BO 
J . 	E 	C541' SON  
Assistant District Attorney 
Nevada Bar #001726 

STEWART L. BELL 
District Attorney 
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ff.4. 
SHIR iz.  p.5.R.AcoME, CLERK 
BY  

DIM JO C 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

IG DEPU 

0 

o 
I 	N3  Irti 
rn cm co 

`=1  
A I. 

J 

If ' 

I ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for the Plaintiff 
THE STATE OF NEVADA 

THE STATE OF NEVADA 	 ) 

Plaintiff 

vs. 

ROBERT JAMES DAY 	 CASE NO. C167783 
Id #1679345 	 DEPT. NO. IV 

DOCKET C 
Defendant. 

ORDER 
To Transport Defendant 

(Found Competent per NRS 178.460) 

TO: JERRY KELLER, Sheriff, Clark County, Nevada: 

WHEREAS, on the 13th day of June 2000, pursuant to Order of the above-entitled 

Court, you were directed to transport the above-named Defendant to the Lake's Crossing 

Center for necessary care and treatment; and 

WHEREAS, a Sanity Commission impaneled by the Court on the 25th day of August, 

2000, having examined the Defendant pursuant to NRS 178.455 with the reports of that 

examination being forwarded to the Court for its review thereof; and 

WHEREAS, the Court having thereafter made and entered its Findings in the above-

entitled matter that the said Defendant is now competent to stand trial. 

orzN cclunT _Dr," _042000_____ 
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STEWART L. BELL 
District Attorney 

. -CHARLES THOMPSO 
Assistant District Attorney 
Nevada Bar #001726 

day of October, 2000. 

are 
	' 

111/ 410; I . TRICT JUDGE 
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NOW THEREFORE, in accordance with NRS 178.460, you, the Sheriff of Clark County, 

Nevada, are hereby ordered to transport the Defendant from the Lake's Crossing Center, 

Washoe County, Nevada, to the Clark County Jail, Las Vegas, Nevada, by the 	-it---.\cPay of 

- • 	, 2000 when further proceedings have been scheduled by the Court in this 

matter. 

IT IS FURTHER ORDERED that you, the Sheriff of Clark County, Nevada, shall accept 

and retain custody of said Defendant in the Clark County Jail, pending completion of 

proceedings in the above,-captioned matter, or until the further Order of this Court. 

DATED this 

tot - 41' • 

—2— 
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District Court Case No. 	77/0  

Justice Court Case No.  00,928X  

DAY, ROBERT JAMES 

I. hereby certify the foregoing to be a full, true and correct copy of the proceedings as the same 

appear in the above case. 

WITNESS my hand this  6TH  day of  JUNE 	, 	2000  

• 

Ju 1F- . ta  .1 e Peace of Las Vegas Township 

THE STATE OF NEVADA, 

Plaintiff, 

Defendant. 

Fit 
L 

tiim 

Justitt Tuurt, :fl 	
•• 

as 1114a5 Outunsigp 
CLARK COUNTY, NEVADA  

28 

JC-6 (Criminal) 
Res. 12/89 
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—vs— 
Case No.  00F06978X 

DAY, ROBERT JAMES COMMITMENT 
and 

ORDER TO APPEAR 

3.1ustirt taut, Eaø Vegas utnollip 
CLARK COUNTY, NEVADA  

THE STATE OF NEVADA, 

Plaintiff, 

Defendant. 

An Order having been made this day by me, that 

DAY, ROBERT - JAMES 

be held to answer upon the charge of 
COUNT I — ROBBERY WITH USE OF A DEADLY WEAPON 
COUNT II — BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

Committed in said Township and County, on or about the  22ND  day of  APRIL 	, XII 2000. 

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby commanded to receive 	  

HIM 	into custody, and detain 	HIM 	until  HE, 	be legally discharged, and 
COUNT I — 20000/20000/40000 

that  HE 	be admitted to bail in the sum of  COUNT II — 15000/15000/30000 	Dollars, and be 

committed to the custody of the Sheriff of said County, until such bail is given; and 

IT IS FURTHER ORDERED that said Defendant IS 	is! are commanded to appear in 

Department 	4 	of the Eighth Judicial District Court, Clark County Courthouse, Las Vegas, Nevada, at  9:00 	A.M., 

on the 	13TH day of  JUNE 	, 19X 200P for arraignment and further proceedings on the within charge 

DATED this  6TH  day of  JUNE 	, DV 2000 

AkOt • 
gribr,f, 	  

fr f the Peace of Las Vegas Township 

JC-7 (Criminal) 
Rev. 06/97 
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CASE NO. 00F06978X 

DEPT. NO. I 

CRIMINAL COMPLAINT 

JUSTICE COURT, LAS VEGAS TOWNSHIP 

CLARK COUNTY:NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

ROBERT JAMES DAY #1679345, 

Defendant. 

The Defendant above named having committed the crimes of ROBBERY WITH USE OF 

A DEADLY WEAPON (Felony NRS 200.380, 193.165) and BURGLARY WHILE IN 

POSSESSION OF A DEADLY WEAPON (Felony NRS 205.060, 193.165), in the manner 

following, to-wit: That the said Defendant, on or about the 22nd day ofp, 2000, at and 

within the County of Clark, State of Nevada, 

COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II  - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY,‹ located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

All of which is contrary to the form, force and effect of Statutes in such cases made and 

II- 

/// 

egin 
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provided and against the peace and dignity of the State of Nevada. Said Complainant makes this 

declaration subject to the penalty of perjury. 

f A LA .2.11111 

4/25/00 
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00F06978X/rad 
LVMPD EV#0004221105 
RWDW; BURG WW - F 
(TK1) 

-2- 
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LVNIPO 22 (R EV: 7-98) (2) COURT* ORIGINAL . 

LAS VEGAS METROPOLITAN POLICE DEPARTMENT 	I i 	-1 014 -Z. El 
I.D. #: k ■ p 	1 	...) - 1 -_,)  Event CON" Y 7?  Page_L of  / 	 TEMPORARY CUSTODY RECORD 

DATE  OF ARREST: 41/ZZ-/(20  TIME OF ARREST: 	I 1 2 D 	 I.D. ESTAD. E3Y: 	  
INTAKE NAME (AKA, ALIAS, ETC.) 	Last 	 First 	 Middie 	 TRUE NAME 	 Last 	 First 	 Middle 

7 	Zik( 	(  
ADDRESS 	NUMBER & STREET 	 BLDGJAPT. # 	CITY 	 STATE 	 ZIP 

Tfivn rv S i '  e-.4 "1-  
DATE OF BIRTH 	 RACE 	SEX 	1 HEIGHT 	WEIGHT 	HAIR 	EYES 	SO IAL SECURITY # 	 Speak English? 	PLACE OF BIRTH 

	

L7  - .5 . 	1_,) 	fV\ 	Lie 1/ i 	leo 	r-Ar.., 	„3r13 	- 6,, 	.. pa-7(o 	iClkY es CI No 	pirv.spi c  
LOCATION OF CRIME (# - Street - City - State k Zip) 	 <tJttl)c 	Citizen Arrest 	LOCATION OF ARREST 	 PCN # 

7_7(\fli  os--r4 -a A L 	‘ i  , 	,,,,c,,, 7 ,?,,rjr 	LV 	Y 	N 	153 S 4) 740,c A.-1 pr 	"la  
BKG. 	 CHARGE 	 APR 	 EVENT 	 WARR / NCIC 	 COURT 

CODE 	 ORB / NRS # 	 M\GM 	F 	TYPE 	NUMBER 	 NUMBER 	 LV 	JC 	DC 	OTHER  

rie39 24SQ REenitk) ai /IY I)  3480 	
J ZI a K. 	av-110.5--- en4-07gx [=14:i? u 	ID  

SoG‹! 	a LAA ( 	Gt-). 1 1")  tAPO *C..._.) 	Zitkr: O 6 0 	CI 	Lis )3( '"C 	I 	 t t 9(,--/ 	Zi Zi I:I 	U 

SE1-1 	PsP 	2 o.c 2:7 ,S" 	 LI LIA iC 	1  i 	 i 1 	 U , Z1'  IZI 	U 

DU D 	 DUD 	U 

DUD 	 DUD 	U 

D 	Zi 	U 	 D - D-4,0 	Li 

RR g 	  OTHER COURT: RR / 
 

AR' 	T TV ' E 	PC - PROBABLE CAUSE 	BS - BONDSMAN SURRENDER 	BW - 	 WA - WARRANT 	RM - REMAND 	GJI 	GRAND JURY  IND. 

..... 
irioNt 	;r, t'..:04,:ke 	• - "citiPve? 	'' - 	' 	i 	47;:o. 	44k 	 ...-_ ..me 	 FOR 

ADDITIONAL CHARGES: 

i - '"(•, ) 	
4,44, 	xe  '-'. 	-2. 	, 	,t;...., I:I 	yt, 	4 	Arr :s1777711 	 re 	 (Print Name) 	 P# 	Agency 	

A 

 

V..1.'“. 	1 	*4 	' • 	il 	lf 	A ''lk. 	 .  	Irr% 	 / 	/  
Transporting Officer 	Signature 	(PrInt Name) 	 P # 	Agency 

cr -'1ZiittioN- Pt. 	.. 	- 	I 	. • Nkrcr: I''. 1 	tl, 	,...744k. 

Time Stamp 
at BOOKING 

-- 	G: FOR PROBABLE CAUSENCIC HIT ARREST SEE PAGE TWO FOR DETAILS. 	 FIRST APPEARANCE: DATErLie-24--a)   TIME: 	7  
LO 	---- 	 ik,.old JIJ 	  

:4--- 	 - AEI 
. ; 	a 	 - BENCH WARRANT SERVED ON 	- 	. 	 COURT 	 ...Pi:ANDARD BAIL -VH7-' ' i5',-.',7Th-  . 	,.,,. 

u WARRANT SEFtVED ON 	  . 	 JUSTICE 	 01 OR. RELEASE .. 	, 
,,. 	 Oga Ki 11S  L 	Zi ucn1 

	

, -... 	 D. GRAND JURY INDICTMENT SERVED ON 	  . 	 [a 	MUNICIPAL ........;erROBABLE CAUSE 

... 	 ,,o,1 	...41 	4., 	a 
' - 	f TYPE OF I.D. FOR VERIFICATION 	ii.  1 	..n 	1 .1 j 	 El 	J VENILE 	 ZI 	I.A.D. 
.- 	 *a. 	Inuga 

JUD E. 	  

P5 



3 3 1  
3:39X 

Declafafit's Sign 

p  
Print Declarants Name 

(1) OFtIGINAL - COURT LYMPO - A (REV. 3-Si) 

VEGAS METRROAPoTrONANOP0FurRoREPEASRT-rmes 
Page_  _0 	 - 	 1.D. #: 	  

Tn.* Name:  D4/ PA gr11---r 	Date of Arrest: 	 Time of Arrest: i3oZ) 	 
OTHER CHARGES RECC HOED FOR CONSWERAT1ON: 

- CD 0-% AA
7.  

.)  L Acz cEA_.1 •.6. p.„...„--ro  

THE UNDERSIGNED MAKES ME FOLLOWING DECLARATIONS z ECT TO ME PENALTY FOR PEFUURY AND SAYS: That I sin a peace officer wth  i_At (fl f7 	pepartmenti, Clark 

County, Nevada, being so employed for a period of 	....2 	 • 	). That I learned the following facts and circumstances which lead me to believe that the above named subject committed (or C) 
was committing) the offense of  PIO ISEFIZ)//1.4) 01J 	at the location 01.53Z92,225 arid that the offense occurred at approximately 

47/5-   hours an the 6,94:)  0,,,f  PPL i a- 	.041, Jr2:20 
DETAILS FOR PROBABLE CAUSE: 

Sog 	Aeth2 -r 

Wherefore, Declarant prays theta finding be made by a magistrate that probable c,ause exists t9.trold saidpe4orilor preriminary hearing fd charges are a felony or 

gross misdemeanor) or for trial (if charges are a misdemeanor). 

Declarant must sign second page with original signature 
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Adult X X  City n Juvenile County Sector/Beat 	01 

LAS VEGAS METROPOLITAN POLICE DEPARTMENT 

• ARREST REPORT  

ID/EVENT# 	ARRESTEE'S NAME 	 (Last, First, Middle)  
' 	1679345 	DAY, ROBERT JAMES  

ARRESTEE'S ADDRESS 	(Number, Street, City, State, Zip Code) 

CHARGES: 	ROBBERY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 200.280 
BURGLARY WITH USE OF A DEADLY WEAPON IN THE COMMISSION OF A CRIME NRS 905.060 
POSSESSION OF STOLEN PROPERTY NRS 205.275  

OCCURRED: 	DATE 	DAY OF WEEK 	TIME 	LOCATION OF ARREST (Number, Street, City, State, Zip Code) 

04-22-00 	SATURDAY 	1320 	3535 WEST TROPICANA (MCDONALD'S PARKING LOT) LAS VEGAS, NV  

RACE 	SEX 	D.O.B. 	I-IT 	WT 	HAIR 	EYES 	 PLACE OF BIRTH 

CIRCUMSTANCES OF ARREST 

LOCATION OF CRIME: PARKWAY INN 
5201 S. INDUSTRIAL 
LAS VEGAS, NV 89118 

OFFICERS INVOLVED: SGT. D. FLAHERTY, P# 3399 
OFFICER E. KING, P# 3488 
OFFICER A. TEDESCO, P# 6009 
OFFICER D. WEBB, P# 4391 
OFFICER R. BOHANON, P# 5652 

DETAILS: 

On 4-22-00, Saturday, at approximately 1254 p.m., Mr. Robert James Day entered the 
address of 5201 S. Industrial, approached the counter, and demanded money from the 
employee at the Parkway Inn. The employee, Karen J. Walker, was behind the counter. 
The subject produced a knife and told Walker to give him all the money. The subject 
stated to Walker, "Don't even think about it, don't make me hurt you." The suspect then 
took approximately $1051.00 in US currency, placed it into his pocket and exited out the 
front door northbound. Walker then called 911. 

At approximately 1300 hrs., I Sergeant Dan Flaherty, happened to be in the area of the 
3500 block of East Tropicana, which is approximately 300-400 yards away from the 
location of the crime. I was patrolling the area when I noticed a subject fitting the 
description of the robbery suspect. The suspect was described as a white male, 
approximately mid-40's, with gray hair, a gray moustache, wearing blue jeans and boots 
and a white or blue t-shirt. I noticed that this subject was not wearing a shirt, however, he 
appeared to be walking between trucks located at the Wild Wild West, which is a local truck 
stop on East Tropicana. 

ARRESTING OFFICER(S) 	1 	P# 	 APPROVED BY 	 CONNECTING RPTS. (Type or Event Number) 	' 

SGT D. FLAHERTY 	 3399 	 ) 	 000422-1105 

LVMPD 602 (REV. 12-90) • AUTOMATED 
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OS VEGAS METROPOLITAN POLICE DEPARTMFAik • 

CONTINUATION REPORT 111/ 

ID/Event Number: 	1679345 	 Page 2 of 3 

I noticed this subject walked up to a truck driver and began a conversation. I then 
approached the subject, identified myself as a police officer, and told him to step in front 
of my vehicle. The subject refused and stated he was in a hurry because he was a truck 
driver. I then asked the subject to again step in front of the vehicle. He began to explain 
that he was driving a truck and he had been all over the United States this week including 
Georgia and California. He again asked why I was stopping him at which time I told him 
a robbery just occured down the street and he fit the description of the suspect. 

The subject looked over his left shoulder and began to run southbound between two 
trucks. I asked the truck driver, unknown name, if he would watch my police vehicle at 
which time he stated he would. I began to pursue the suspect on foot southbound through 
the parking lot. The subject continued to run southbound at which time he ran to the east 
side of the Taco Bell and ran directly across the 3500 block of East Tropicana. 

Let it be known that despite the heavy traffic, this subject continued running without 
stopping. The subject then made it across the street at which time I was able to stop 
traffic. I continued my foot pursuit while broadcasting the physical description and direction 
of travel. The subject then grabbed the driver's side door of a GMC cooler van, bearing 
CA license plate CP36896. He attempted to put the vehicle in gear, believing the vehicle 
was running. However, this turned out to be the refrigerator, over the cab of the vehicle, 
which made the vehicle appear to be running. 

I then ordered the subject out and ordered him to lie on the ground at which time he 
refused. I then was forced to put an arm lock on his left wrist and place him into the Lateral 
Vascular Neck Restraint at which time Officers King and Tedesco got to my location. We 
were able to place him into custody without further resistance. 

Let it be noted an officer told dispatch we were in custody with the subject at which time 
we decided to do a one-on-one identification with the employee, Karen Walker, SOC/561- 
78-3490. Karen Walker was driven to our location at which time she positively identified 
the subject, Robert James Day, as the subject who robbed her of approximately $1000.00. 

Let it be noted that during a search incident to arrest, Mr. Day had approximately $1018.00 
rolled up in a ball in his left and right pocket. Mr. Day began to laugh and stated that what 
he did should not be construed as a robbery, or words to that effect. He then stated that 
he had nothing to lose and he wished that I would have shot him. Mr. Day went on to say 
if had been wearing tennis shoes, he would have gotten away from this sergeant based 
on the fact he was a fast runner. Also, the driver of the white cooler van, bearing CA 
license plate CP36896, did not speak English, however, he stated that he did not know Mr. 
Robert James Day nor did Mr. Robert James Day have permission to enter his vehicle. 

ID responded to our location at which time ID Specialist Thomas, P# 4032, photographed 
the suspect and the currency on the hood of the patrol car. This money was later released 
to the proprietor of the Parkway Inn Hotel. 
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OS VEGAS METROPOLITAN POLICE DEPARTMEJL 

CONTINUATION REPORT 11/ r. 	 .. 	 . 

ID/Event Number: 	1679345 	 Page 3 of 3 

On the way to the County Jail, Mr. Day again started making spontaneous statements 
claiming that what he did was not a robbery and that if he was wearing tennis shoes he 
would have perhaps been able to flee the police. 

DF/dmj 0422-06 
Job # 14353 
Dictated: 042200 / 1526 Hrs 
Transcribed: 042200 / 1655 Hrs 

cc: SGT. Daniel P. Flaherty, P# 3399, SWAC . 
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CLARK COUNTY INOIE QUESTIONNAIRE AND OTANCIAL AFFIDAVIT 

Defendant: -,/d ) 	Pnae 4  

Arrest Date: 	-11-c-g07 --07 	 Arraign. Date:  

S.S.N.: oelqs-,?-4QO 	 , 	 I.D.: 	/ea /793173—  
D.A. #: 	 D.O.B. (19 -6-6-4  
M J Charge: p 	ai.,0 	Do-Ebbq 7E3 )4. 	Bail:  J  
M J Charge: 	ir 	art) 	 Bail: /5, Od 6  
M J Charge: 	 Bail: 	73/  de) 6 

M J Charge:   	Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail:  

M J Charge: 	Bail:  

M J Charge: 	 Bail:  

M J Charge: 	 Bail: 

BASED ON 	VERIFIED POINTS THIS DEFENDANT HAS RECEIVED, AND THE INFORMATION GATHERED BY 
INTAKE SERVICES, THE FOLLOWING RECOMMENDATION IS MADE: 

Supervised Release with Conditions as Directed by Intake Services: 	  

Bail Reduction To: 

Not Recommended for an 0/R Release or Bail Reduction Because: 

Aff - 	1p 	(1 1--)AK1103- 

Release Granted: 	  Date: 	  

Bail Reduction To: 

Release Denied: 	  Date: 	  

JC-1 (Intake Services) 
Rev. 07/95 
WHITE — Court CANARY — Intake Services 	 Page 1 of 2 Pages 

• 
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050400 

iiiuBtaSuurt, Kas Vega.litowng4ip 
CLARK COUNTY, NEVADA  

pc:TAKE SERVICES INFORMATION SHEET 	 CASE NO.  00F06978X  

DAY, ROBERT 	 ID #: 1679345  

cARGE(S): 	ROBE WOW 	 BURG WOW  

c71:RRENT BAIL:  20,000 	 15. ono  

V;RIFIED: Local Address: 	NOT INTERVIEWED 	— 

Out Of State Address: 	  

With Whom/How Lona- 

Employment: Unemployed: 	 Disabled: 	 Student: 	 

Relatives: 	Local 	Not Local 	  

Felony Convictions: 	97 ESCAPE 
97 PAROLE VIOL — NC 
94 FRAUD — NC 
94 FIN. TRANS. THEFT — NC 
94 BANK ROBE — NC 
88 PAROLE VIOL. 

Misdemeanor Convictions: 84 OPUFP — NC 
84 BANK ROBE — KY 

80 PCS — MO 
75 SCS — MO 

Fail To Appear 
—0— 	 Traffic 	Misdemeanor 	Felony 

pE nding Charges/Holds/Comments: 	  

RgCOMMENDATION: 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indigent PD Recommended Non-Indigent 

Date 	 INTAKE SERVICES 

jc.11) ikuake Services) 

Re0097  
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VERIFIED: 

VERIFIED: 

Employment: 

Relatives: 

Felony Convictions: 

Local 

Fail To Appear Traffic 	Misdemeanor 	Felony —0— 

Non-Indieent 	 PD Recommended 

Justice 	urt, tas 
CLARK COUNTY, NEVADA 

INTAKE SERVICES INFORMATION SHEET 	 CASE NO.  00F06978X  

DAY, ROBERT NAME: 	  ID #: 1679345  

CHARGE(S): 	ROBB WDW 	 BURG WDW 	 PSP  

CURRENT BAIL:  20,000 	 15.000 	 3,000  

VERIFIED: 	Local Address: 	NOT INTERVIEWED  

Out Of State Address: 	  

With Whom/How Long: 	  

Misdemeanor Convictions: 

Unemployed: 	 Disabled: 	 

Not Local 	  

97 ESCAPE 
97 1  PAROLE VIOL — NC 
94, FRAUD — NC 
94 FIN. SRANS. THEFT,. — NC 
94 BANK  ROBS — NC 
88 PAROLE VIOL. 
84 °PIMP — NC 
84 BANK ROBB — KY 

Student: 	 

80 PCS — MO 
75 SCS — MO 

Pending Charees/Holds/Comments: 	  

RECOMMENDATION: 	Release On Recognizance 

Bail Reduction 

House Arrest 

Indigent 

INTAKE SERVICES 

JC-18 (Intake Services) 
Rev. 05/97 

Date 
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yusrrIcE couRT, LAs VEGAs Tort4AV5frp 
CLARK COUNTY, NEVADA  

INTAKE SERVICES INFORMATION SHEET 
CASE NO. 00F06978X 
DEPT NO. JC1 

NAME: DAY, ROBERT JAMES 	ID#: 1679345 
CHARGES: ROBB WDW BURG WDW 
CURRENT BAIL: NO BAIL 

VERIFIED: ADDRESS: NOT INTERVIEWED 
WITH WHOM/HOW LONG: 

VERIFIED: EMPLOYMENT: 	UNEMPLOYED: 
DISABLED: 	 STUDENT: 

VERIFIED: RELATIVES: LOCAL 	NOT LOCAL 

FELONY CONVICTIONS: 
75 MO SCS 	 80 MO PCS 
84 MO BANK ROBBERY 95 MO ESCAPE 
84 NC OPUFP 	 94 NC FINAN CARD THEFT 
94 NC FINAN CARD THEFT 

FAIL TO APPEAR: -0- 

PENDING CHARGES/HOLDS/COMMENTS: -0- 

RECOMMENDATION: 

DATE:11-29-00 
.1C-1S (INTAKE SERVICES) Rev. 10100 

INTAKE SERVICES: T. MORRIS 

CONFIDENTIAL 
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8 THE STATE OF NEVADA, 

Plaintiff, 9 

10 

11 

12 

13 Defendant. 

Case No. C167783 
Dept. No. IV 
Docket 	C 

-V S- 

ROBERT JAMES DAY, 
#1679345 

I La.I 

• 
INFO 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

I.A. 12/11/00 
9:00 A.M. 
PD 

• 
PILED 

DEC 7 	07  pH To  

CLERK 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

INFORMATION 
14 	  

15 STATE OF NEVADA 

16 COUNTY OF CLARK 

17 	STEWART L. BELL, District Attorney within and for the County of Clark, State of 

18 Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

19 	That ROBERT JAMES DAY, the Defendant(s) above named, having committed the 

20 crimes of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380, 

2 ',4" 193.16$) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - 

2 NRS 205.060), on or about the 22nd day of April, 2000, within the County of Clark, State of 

2 t! Nevada, contrary to the form, force and effect of statutes in such cases made and provided, and 

against the peace and dignity of the State of Nevada, 

25 COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

26 	did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

27 lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

28 by means of force or violence, or fear of injury to, and without the consent and against the will 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II- BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY  A otife 	( Lc/  

ROBERT B. TURNER 
Deputy District Attorney 
Nevada Bar #006526 

DA#00F06978X/ajc 
LVMPD EV#0004221105 
RWDW; BURGLARY WHILE IN POSS OF F/A F 
(TK1) 

-2- 
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• 
ADDRESS  

LVMPD P#3399 

LVMPD P#6010 

2038 PALM AVE; LV NV 

LVMPD P#6414 

LVMPD P#6009 

5900 W. TROPICANA AVE; LV NV 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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The names of witnesses known to the District Attorney's Office at the time of filing this 

Information are as follows: 

NAME 

FLAHERTY, DANIEL P. 

HUFFMASTER, DOUGLAS G. 

JOHNSON, HOWARD 

MULLINS, TIMOTHY 0. 

TEDESCO, ANDREW J. 

WALKER, KAREN 
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COUNTY OF CLARK, STATE OF NEVADA 

STATE OF NEVADA, 

Plaintiff, 

vs. 

ROBERT JAMES DAY, 

Defendant. 
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) CASE NO. 00F06978X 
) 
) 
) 
) 
) 

REPORTER'S TRANSCRIPT 

OF 

PRELIMINARY HEARING 
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JUSTICE OF THE PEACE 
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For the State: 	 ELISSA LUZAICH, ESQ. 
Deputy District Attorney 

For the Defendant: 	DIANNE M. DICKSON, ESQ. 
Deputy Public Defender 
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Dr. Cr. 	Redr. 	Recr. VD. 

4 

STATE'S  

KAREN WALKER 

By Ms. Luzaich: 

By Ms. Dickson: 

WITNESSES 

10 

* * * -A- * 

EXHIBITS 

(NONE) 
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LAS VEGAS, NEVADA, DECEMBER 4, 2000, 9:00 A.M. 

* 	* * * 

THE COURT: Robert Day? Sir, you can 

come down. Have a seat next to your attorney. 

State, we're on the record with regard to Robert 

James Day, who's present in custody with his 

attorney, Ms. Dickson, Ms. Luzaich for the State. 

This is Karen walker? 

MS. LUZAICH: Yes, judge. 

THE COURT: Ma'am, if you'll come up 

here with me, please, remain standing, raise your 

right hand, we'll get you sworn in. 

KAREN JEAN WALKER, 

called as a witness, and having been first duly 

sworn to testify to the truth, the whole truth, 

and nothing but the truth, was examined and 

testified as follows: 

THE CLERK: Please be seated. State 

your name and spell your first and last name for 

the record, please. 

THE WITNESS: Karen Jean Walker. 

MS. DICKSON: Your Honor, we would ask 

any other witnesses be excluded. 
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MS. LUZATCH: Nobody else is present. 

THE COURT: All right. 

DIRECT EXAMINATION 

BY MS. LUZAICH: 

Good morning, ma'am. I'm going to 

direct your attention back to April 22nd of the 

year 2000. Where were you working on that date? 

A. 	Parkway Inn Motel. 

Q. 	What did you do for Parkway Inn? 

A. 	A desk clerk. 

Q. 	Are you still employed there? 

A. 	No. 

What did your duties include at the 

time? 

A. 	Renting rooms, taking money, 

check-outs, giving check-out, new check-outs to 

the maid. 

Q. 	Okay. So, part of your responsibility 

was checking money when people went in to pay for 

the rooms? 

A. 	That's correct. 

Q. 	And on April 22nd of this year did 

something unusual happen? 

A. 	Yes. 

Q. 

Q. 
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DAY 	• 
Q. 	And what time was that? 

A. 	It was just right after lunch. The 

maids had lunch about 1:00 o'clock. 

Q. 	Okay. What happened? 

A. 	I was on the phone with the maid giving 

them new check-outs to do, and Mr. Day came in 

behind the desk. When I looked up, he was 

standing there with a knife in his hand and 

demanded me to open the money drawers to give him 

the money. And I told him they were unlocked. 

Q. 	Okay. I'm going to take you back for 

one second. You said Mr. Day. Do you see him 

here in court today? 

A. 	That's correct. 

Q. 	Can you describe -- 

A. 	He's sitting right over there with the 

plaid shirt. 

MS LUZAICH: May the record reflect 

identification of the defendant? 

THE COURT: Yes. 

BY MS. LUZAICH: 

Q. 	Prior to him walking around the counter 

on this date had you seen him before? 

A. 	Yes, ma'am. 

Q. 	-How often had you seen him before, how 

5 
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many times? 

A. 	I can't recall how many times. He 

would rent a room there once in a while or come in 

there and ask about somebody who had a room there. 

Q. 	So, you had seen him on more than one 

occasion previously? 

A. 	Yes. 

Q. 	Was he employed by the Parkway Inn 

Motel? 

A. 	No. 

Q. 	So, when you say he came around the 

counter, is that a location where only employees 

should be? 

A. 	That's correct. 

Q. 	And had you -- or strike that. 

You say he held out a knife. Can you 

describe the knife? 

A. 	It was a small pocket knife with a 

blade about two and a half inches, maybe three. 

Q. 	Was the blade extended? 

A. 	Yes, it was. 

Q. 	So, you could see it? 

A. 	Yes. 

Q. 	Did you want him to point a knife at 

you and tell you to give him the money? 

6 
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DAY 	• 
A. 	No. 

Q. 	Okay. So, after he told you that what 

did you do? 

A. 	I proceeded to stand back and told him 

the drawers were open. And he opened the drawers, 

because he needed to get the monies out of the 

drawers. And I attempted to make a move to dial 

911. He saw me do this, and he told me not to 

move. Be still. Don't even think about it. He 

didn't want to hurt me. And that was -- 

Q. 	And did he do anything with the money? 

A. 	He took the money. He grabbed all the 

money out of the drawers. He ran over on the 

other side of the desk and started putting, 

stuffing the money in his pocket. When he did 

that, when I seen it was safe to do so, I ran, and 

latched the gate there by the desk and ran out the 

back door and ran and got my manager, told him to 

call 911. We were just robbed. And then I ran 

around the side of the building, and I saw Mr. Day 

leave. And I proceeded to follow him, not close 

but far enough back to where T could just see 

where he went to and when the law got there, I 

could tell them. 

Q. 	Now, when he had walked around the 

7 
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counter and was putting the money in his pockets, 

did you see anything happen to any of that money? 

A. 	Some of it dropped on the floor on the 

other side -- 

Q. 	Okay. 

A. 	-- of the desk. 

Q. 	And the money that dropped on the 

floor, did he bend over and pick it up, or did he 

just leave it there? 

A. 	He just left it there. 

Q. 	How much money was there in the drawer 

when he took the money? 

A. 	A little over a thousand dollars. 

Q. 	And when, go ahead. 

A. 	There was two drawers. One had five, 

and then one had two plus what I had brought in 

that morning. 

Q. 	And did he enter both drawers? 

A. 	Yes, ma'am. 

Q. 	And took all of the money out of both 

drawers? 

A. 	He took all the bills. He didn't take 

any change. 

Q. 	Okay. Did he take all of the bills out 

of both drawers? 

8 
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0 	DAY • 

A. 	Yes, ma'am. 

Now, you mentioned that you asked your 

manager to call the police. Did the police show 

up? 

A. 	Yes, quite, right away. 

Q. 	Okay. And did you speak with an 

officer? 

A. 	Yes, I did. 

Q. 	And did you explain to the officer what 

happened? 

A. 	Yes. 

Q. 	Did you give a description of the 

individual who did this? 

A. 	Yes, I did. 

Q. 	Did you, in fact, tell the officer who 

he was? 

A. 	1 didn't really know his real name, 

because he used a different name. 

Q. 	Okay. Did you also give the officer a 

description of where the defendant went when you 

saw him run? 

A. 	Yes, I did. 

Q. 	And did you see the defendant again a 

short time thereafter? 

A. 	Yes, I did. 

9 
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About how long later did you see him? 

A. 	About 30 minutes later I went to 

identify him. 

Q. 	And where was he when you went to 

identify him? 

A. 	At McDonald's on Tropicana. 

Q. 	And was he with anybody? 

A. 	Officers. 

Q. 	Is the Parkway Inn Motel in Las Vegas, 

Clark County, Nevada? 

A. 	Yes. 

Q. 	Is it on 5201 South Industrial? 

A. 	That's correct. 

MS. LUZAICH: Pass the witness. 

THE COURT: Cross? 

CROSS-EXAMINATION 

BY MS. DICKSON: 

Thank you. Ms. Walker, you no longer 

work there; is that correct? 

A. 	That's correct. 

0. 	When did you stop working there? 

A. 	About two months later. 

Q. 	Are you still located in town? 

A. 	Yes, ma'am. 

10 

Q. 

Q. 
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And I assume the district attorney will 

provide us with your address. 

A. 	Yes. I'll give you my new address. 

Q. 	You don't need to do that now. We can 

get that later. And you indicated that you had 

seen this gentleman before? 

A. 	Yes, ma'am. 

Q. 	About how many times? 

A. 	Several times. I don't recall, maybe 

10 times. He used to come in the motel quite 

often. 

Q 	And over what period of time is that? 

Is that over a year, over a few months? 

A. 	Over one year that I worked there. 

Q. 	So, you worked there for one year? 

A. 	Yeah. 

Q. 	Is that correct? So, over that year 

that you worked there you saw him approximately 10 

times; is that correct? 

A. 	Probably more. I'm not sure. 

Q 	And you said that he rented rooms at 

that motel; is that correct? 

A. 	Yes, ma'am. 

Q. 	Whose name were the rooms rented in? 

A. 	I don't remember what he used, but he 

11 
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didn't use Robert Day. 

Q. 	Okay. You sure that it wasn't Robert 

Day, but you don't know what name it was? 

A. 	That's correct. 

Have you ever gone back to look at the 

registers to see what name it was? 

A. 	No. 

Q. 	Do you still have them, or would the 

hotel still have those registers? 

A. 	I'm not sure. They probably would. 

Do you have any idea how long they're 

kept? 

A. 	No, I don't. 

When he rented rooms from you, he paid 

for those rooms; is that correct? 

A. 	That's correct. 

Q. 	Did he rent them alone or with anyone 

else? 

A. 	He would rent them alone. Once in a 

while he would have a friend with him that was 

staying there, but I don't know who they are or 

their name. 

Q. 	Did you, in fact, ever get in trouble 

for renting rooms that were supposed to be 

reserved for somebody else? 

12 
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0 	 DAY • 
MS. LUZATCH: That's not relevant. 

THE COURT: Sustained. 

THE WITNESS: No, not really. No. 

BY MS. DICKSON: 

Q. 	Ma'am, you were asked to give a 

description of, of the person that you had seen; 

is that correct? 

A. 	Correct. 

Q. 	And that's when the police came out 

initially? 

A. 	That's correct. 

Q. 	And you said that was almost right 

away; is that right? 

A. 	Right. 

Q. 	So, within just a few minutes of your 

manager calling the police were there? 

A. 	That's correct. 

Q. 	Less than five minutes? 

A. 	Less than five minutes. 

Q . 	 And at that time you spoke to an 

officer and gave him a description; is that 

correct? 

A. 	That's correct. 

Q. 	Did you tell the officer the person was 

thin? 

13 
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DAY 	• 
A. 	Thin. 

Q. 	Do you remember what you told the 

officer? 

A. 	Yes, ma'am. 

Q. 	What did you tell him? 

A. 	I told him the man had salt and pepper 

gray hair, a mustache. He was wearing a blue and 

white T-shirt with Levy jeans on. And that was 

about it. That's what I told him. 

Q. 	Did he ask for a description about 

height or weight? 

A. 	Right. I told him he was about my 

height. 

Q. 	Okay. How tall are you, ma'am? 

A. 	About 5'5". 

Q. 	Okay. So, you told the officer the 

person was about 5'5". About how much did he 

weigh? 

A. 	Around 165 maybe. 

Q. 	Okay. Is that, now is that what you 

told the officer? Is that what -- 

A. 	I don't remember, ma'am, if I told him 

how much he weighed. I don't even remember if 

they asked me that. 

Q. 	What I'm asking you today, ma'am, is 

14 
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what you told the officer back then, not what you 

remember now, about the description. Okay? So, 

if you don't remember what you told the officer, 

just tell me that. 

A. 	All right. I don't remember, then. 

Q. 	All right. So, you don't remember the 

weight, but you did tell him he was about your 

height and salt and pepper hair and a mustache? 

A. 	Right. 

Q. 	Did the officer ask you if there were 

unusual speech patterns, things of that nature? 

A. 	Not that I recall. 

Q. 	Did they ask you if there were tattoos? 

A. 	He may have, but I don't remember. 

Q. 	Okay. Do you remember whether you told 

the officer that you didn't observe any tattoos? 

A. 	I don't remember. 

Q. 	Do you remember if you observed any 

tattoos? 

A. 	No. 

Q. 	Okay. No, you don't remember or, no, 

you didn't? 

A. 	No. I don't remember, ma'am. 

Q. 	How long was this person in the office? 

A. 	Not long, maybe a minute or two. 

15 
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S DAY 	!II 
A minute or two? And during that 

period of time I assume you were frightened. 

A. 	Yes, I was. 

Q. 	Okay. Were you looking at the person 

the entire time? 

A. 	Yes. 

Q. 	And he was wearing a blue and white 

T-shirt, you said; is that correct? 

A. 	That's correct. 

Q. 	And a short-sleeve shirt, correct? 

A. 	It was maybe mid arm. 

Q. 	Standard T-shirt length or longer? 

A. 	It was three-quarter length arms and 

just a regular T-shirt. It had blue. It was kind 

of cross like this, and it had the blue arms and 

the white center. 

Q. 	Oh, the body of the shirt was white, 

and the arms were blue? 

A. 	Right. 

Q. 	Correct? When the police officer came, 

did you tell him, I knew who the person was? 

A. 	I told him I knew who he was, because I 

didn't really know him. I just knew who he was 

from being at the Parkway Inn. 

Q. 	Did you tell the police officer that 

16 

Q. 
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111 	DAY  

his name would be in the registration for the inn? 

A. 	Yes. It should be. 

Do you know whether anybody looked in 

those registration books? 

A. 	No. 

Q. 	Did the police ask to take custody of 

them or to see them at all? 

A. 	I don't recall. 

Q. 	Okay. Did the police speak to the 

manager at the time or just you? 

A. 	I think he spoke to both of us. 

Now, the amount that was taken from the 

inn, were you involved in calculating how much 

that was? 

A. 	Well, the manager did that. All I did 

was gone into the computer, and I have so much new 

bank for change, which was 500. And the drawer 

that I used is 200 plus whatever I brought in. 

And that's in the computer, what I brought in. 

Q. Now, on the day that this happened were 

you asked to check in the computer what the amount 

was that you had brought in that day? 

A. 	Well, my manager and I both did. 

Q. 	Okay. Do you remember what that amount 

was? 

17 
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Q. 
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A. 	It was over a thousand dollars. I 

don't know exactly the amount. 

Q. 	Was it over a thousand dollars that you 

had brought in or including the 700 that was 

already there? 

A. 	It was everything that was taken. 

Q. 	Okay. But there already was 700 that 

you start with, correct? 

A. 	Right. That's correct. 

Q. 	So, we're talking about 300 or a little 

more; is that correct? 

A. 	That's correct. 

Q. 	That you brought in? 

A. 	Correct. 

Q. 	And you were also asked to write a 

statement; is that correct? 

A. 	That's correct. 

Q. 	Do you remember when it was that you 

were asked to write that? 

A. 	You mean the date? 

Q. 	Okay. Was it the same date, or was it 

different? 

A. 	It was right after it happened. 

Q. 	Okay. Within an hour or two or how 

much? 
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A. 	Within, I don't know, 15, 20 minutes. 

Q. 	Was that, I'm sorry. 1 didn't mean to 

interrupt you. So, within 15 or 20 minutes, you 

think? 

A. 	I think. I'm not sure. 

Q. 	Do you remember whether or not you were 

asked to write this statement before you were 

taken to the McDonald's to identify somebody, or 

was that afterwards? 

A. 	I started it before. 

Q. 	Okay. And you finished it afterwards? 

A. 	That's correct. 

Q. 	Now, you said that after the person 

grabbed the money, put it in their pockets, as 

soon as you saw your chance you went and you 

latched the gate? 

A. 	That's correct. 

Q. 	Is that the gate that goes behind the 

counter? 

A. 	Right. 

Q. 	And then you went out back and told 

your manager what happened? 

A. 	Yes. There was a door to the back 

office, and I just went out that back door. 

Q. 	And then you said you went around the 

19 
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building to follow the person? 

A. 	I went around there, really just looked 

to see if I could see where he went. And I seen 

him going around the building. He was far enough 

away to where I could follow him without being in 

danger, just to see where he had gone. 

Q. 	And where did you see him go? 

A. 	I seen him go around the building. He 

was over across the Ali Baba and Industrial area, 

and he went through there with, I don't know the 

address. 

Q. 	So, where was he the last time you saw 

him? 

A. 	He was on Ali Baba going through an 

industrial yard towards Tropicana. 

O. 	And did you then go back to the motel? 

A. 	Yes. I, I never left the motel. 

Q. 	So, you just observed this standing in 

the parking lot or whatever? 

A. 	That's correct. 

Q. 	So, you didn't actually follow him 

anywhere; is that right? 

A. 	No. No. 

MS. DICKSON: I have no other 

questions. 
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THE COURT: Anything further? 

BY MS. DICKSON: 

Q. 	Court's indulgence just a minute. When 

you went to, to identify the person at McDonald's, 

is it? 

A. 	Yes. 

Q. 	Did you see money then? Did you see -- 

A. 	No. I didn't even get out of the car. 

Q. 	Okay. Did you see any money sticking 

out of this gentleman's pockets? 

A. 	When I went to identify him? 

Q. 	Yes. 

A. 	I didn't even get near him. No. 

Q. 	Well, you must have got near enough to 

identify him. 

A. 	I was in a car, ma'am. 

Q. 	How far away from him were you, ma'am? 

A. 	Just in the other parking lot, close 

enough to see who he was. 

Q. 	Okay. So, he was in the McDonald's 

parking lot? 

A. 	Right. 

Q. 	And you were where? 

A. 	In the, there's a Harley-Davidson shop, 

I think, right next door to that. I was in that 

21 
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DAY 	• 
parking lot. 

Q. 	About how far away from him were you? 

A. 	A few feet, not very far. 

Q. 	But it was in a different parking lot? 

A. 	Right next door, yeah. 

Q. 	Okay. And you stayed in the car the 

entire time; is that correct? 

A. 	That's correct. 

Q. 	Okay. And that was a police vehicle, I 

assume; is that correct? 

A. 	Yeah. 

MS. DICKSON: T have no other 

questions. 

THE COURT: Thank you very much. State 

rest? 

MS. LUZAICH: Yes. 

THE COURT: State has rested. 

MS. DICKSON: We have no evidence to 

present, your Honor. 

THE COURT: Any argument? 

MS. DICKSON: No, your Honor. 

THE COURT: Sir, I'm going to hold you 

to answer to those charges. You are to appear for 

your District Court arraignment on this date: 

THE CLERK: December 11th at 9:00 a.m., 

22 
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Attest: Full, true, accurate transcript of 

proceedings. 
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NOTC 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No, 	C167783 
Dept. No. 	IV 
Docket 	C 

Defendant. 

NOTICE OF WITNESSES 
[NRS 174.234 (1)(b)] 

TO: ROBERT JAMES DAY, Defendant; and 

TO: OFFICE OF THE PUBLIC DEFENDER, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF 

NEVADA intends to call the following witnesses in its case in chief: 

NAME 	 ADDRESS  

BOHANAN, OFFICER R. 	 LVMPD P#5652 

CRUZ, JORGE 	 1925 N. JONES; LV NV 

KING, OFFICER E. 	 LVMPD P#3488 

MONTOYA, OFFICER M. 	 LVMPD P#3590 

THOMAS, OFFICER K. 	 LVMPD P#4032 

WEBB, OFFICER D. 	 LVMPD P#4391 

111 
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These witnesses are in addition to those witnesses endorsed on the Information and any 

other witness for which a separate Notice has been filed. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 	  
J. TIMOTHY FAPTIG 
Deputy District Attorney 
Nevada Bar #006639 

CERTIFICATE OF FACSIMILE TRANSMISSION  
n ein/ 

1 hereby cer 	
v 

tify that service of Notice of Witnesses, was made this 	 —  day of January, 

2001, by facsimile transmission to: 

OFFICE OF THE PUBLIC DEFENDER 
455-5112 

22-12--R_A ,  
BYEmployee of the District Attorney's Office 

00F06978XJajc 

PAWPDOCS \MOTION\006\50609780.WPD -2- 

Page 99 



01/23/01 TUE 68:56 FAX 702 4555935 DA CIRCUIT TEAM 1 am. 
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Ailk quip 	***************2***** 	4110 

*** TX REPORT *** 
********************* 

TRANSMISSION OK 

TX/RX NO 	 2033 
CONNECTION TEL 	 4555112 
SUBADDRESS 
CONNECTION ID 	 CLARK CO. PUBLIC 
ST. TIME 	 01/23 08:49 
USAGE T 	 0048 
PGS. 	 2 
RESULT 	 OK 
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-VS- 

ROBERT JAMES DAY, 
#1679345 

Defendant 

D-INU 
TEWART L. BELL 

DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

ILI 4=. 

,) 

t‘44 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 	C 

AMENDED 

INFORMATION 

STATE OF NEVADA 
ss: 

COUNTY OF CLARK 

STEWART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

of ROBBERY WITH USE OF A DEAWLEAPO F. 	- NRS 200.380, 193.1,C5) 
Id il 

and BURGLARY WHILE IN POSSESSION OF A.Z:IEIL71,.'4: (Felony - NRS 205.060), on 

or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, contrary to 

the form, force and effect of statutes in such cases made and provided, and against the peace and 

dignity of the State of Nevada, 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to -wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

• 
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BY 	  
J. TIMOTHY -FATTIG 
Deputy DistriCt Attorney 
Nevada Bar #006639 
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• 
of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 000477 

The names of witnesses known to the District Attorney's Office at the time of filing this 
Amended Information are as follows: 

NAME 	 ADDRESS  

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

JOHNSON, HOWARD 	 2038 PALM AVE; LV NV 

MULLINS, TIMOTHY 0. 	 LVMPD P#6414 

TEDESCO, ANDREW J. 	 LVMPD P#6009 

WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 

-2- 
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accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above-

stated habitual criminal statute will be urged upon the Court if said Defendant is found guilty 

on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON and 

BURGLARY WHILE IN POSSESSION OF A FIREARM (F), for which the Defendant is 

presently charged. 

This page concerning the prior convictions hereinbelow set forth is to be considered by 

the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

herein. 

That said Defendant ROBERT JAMES DAY, has been FOUR (4) times convicted of 

crimes, which, under the laws of the situs of the crime and/or the State of Nevada, amount to 

felonies, to-wit: 

1. That on or about 1982, the Defendant was convicted in the State of North Carolina, for 

the crime of Obtaining Property Under False Pretenses 

2. That on or about 1984, the Defendant was convicted in the State of Missouri, for the 

crime of Bank Robbery. 

3. That on or about 1994, the Defendant was convicted in the State of North Carolina, for 

the crime of Use of Stolen Credit Cards 

4. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

for the crime of Financial Card Theft. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHY FA'TTIG 
Deputy District Attorney 
Nevada Bar #006639 

DO NOT READ TO THE JURY 

DA#00F06978X/ajc 
LVMPD EV#0004221105 
(TIC1) 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
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FEB 7 1 2001 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 	C 

Defendant. 	 AMENDED 

INFORMATION 

STATE OF NEVADA 
ss: 

COUNTY OF CLARK 

STEWART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

of ROBBERY WITH USE OF A DEADI.ppgAPO 
ik 

and BURGLARY WHILE IN POSSESSION OF A. 

or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, contrary to 

the form, force and effect of statutes in such cases made and provided, and against the peace and 

dignity of the State of Nevada, 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

yn - NRS 200.380, 1934951) 

HlitViRlivl (Felon y  - NRS 205.060), on 
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• 	• 
of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II  - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHY FATTIG 
Deputy District Attorney 
Nevada Bar #006639 

The names of witnesses known to the District Attorney's Office at the time of filing this 
Amended Information are as follows: 

NAME 

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 

JOHNSON, HOWARD 

MULLINS, TIMOTHY 0. 

TEDESCO, ANDREW J. 

WALKER, KAREN 

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 

ADDRESS 

LVMPD P#6010 

2038 PALM AVE; LV NV 

LVMPD P#6414 

LVMPD P#6009 

5900 W. TROPICANA AVE; LV NV 

-2- 
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accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above-

stated habitual criminal statute will be urged upon the Court if said Defendant is found guilty 

on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON and 

BURGLARY WHILE IN POSSESSION OF A FIREARM (F), for which the Defendant is 

presently charged. 

This page concerning the prior convictions hereinbelow set forth is to be considered by 

the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

herein. 

That said Defendant ROBERT JAMES DAY, has been FOUR (4) times convicted of 

crimes, which, under the laws of the situs of the crime and/or the State of Nevada, amount to 

felonies, to-wit: 

1. That on or about 1982, the Defendant was convicted in the State of North Carolina, for 

the crime of Obtaining Property Under False Pretenses 

2. That on or about 1984, the Defendant was convicted in the State of Missouri, for the 

crime of Bank Robbery. 

3. That on or about 1994, the Defendant was convicted in the State of North Carolina, for 

the crime of Use of Stolen Credit Cards 

4. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

for the crime of Financial Card Theft. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHY FA'TTIG 
Deputy District Attorney 
Nevada Bar #006639 

DO NOT READ TO THE JURY 

DA#00F06978X/ajc 
LVMPD EV110004221105 
(TK1) 
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ROBERT JAMES DAY, 
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Defendant. 

6, 

• 
fkINU 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 
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THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 

AMENDED 

INFORMATION 

STATE OF NEVADA 
ss: 

COUNTY OF CLARK 

STEWART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

of ROBBERY WITH USE OF A DEADLY LVEAPO F ony - NRS 200.380, 193.165) 
;AH0 

and BURGLARY WHILE IN POSSESSION OF A l kw": (Felony - NRS 205.060), on 

or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, contrary to 

the form, force and effect of statutes in such cases made and provided, and against the peace and 

dignity of the State of Nevada, 

COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

8 
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• 	• 
of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

ADDRESS 

BY  -1 1  
J. TIMOTHY MTTIG 
Deputy District Attorney 
Nevada Bar #006639 

The names of witnesses known to the District Attorney's Office at the time of filing this 
Amended Information are as follows: 

NAME  

FLA_HERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

JOHNSON, HOWARD 	 2038 PALM AVE; LV NV 

MULLINS, TIMOTHY 0. 	 LVMPD P#6414 

TEDESCO, ANDREW J. 	 LVMPD P#6009 

WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 
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accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above-

stated habitual criminal statute will be urged upon the Court if said Defendant is found guilty 

on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON and 

BURGLARY WHILE IN POSSESSION OF A FIREARM (F), for which the Defendant is 

presently charged. 

This page concerning the prior convictions hereinbelow set forth is to be considered by 

the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

herein. 

That said Defendant ROBERT JAMES DAY, has been FOUR (4) times convicted of 

crimes, which, under the laws of the situs of the crime and/or the State of Nevada, amount to 

felonies, to-wit: 

1. That on or about 1982, the Defendant was convicted in the State of North Carolina, for 

the crime of Obtaining Property Under False Pretenses 

2. That on or about 1984, the Defendant was convicted in the State of Missouri, for the 

crime of Bank Robbery. 

3. That on or about 1994, the Defendant was convicted in the State of North Carolina, for 

the crime of Use of Stolen Credit Cards 

4. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

for the crime of Financial Card Theft. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

- BY/'  
J. TIMOTHY FATTIG 
Deputy District Attorney 
Nevada Bar #006639 

DO NOT READ TO THE JURY 

DA#00F06978X/ajc 
LVMPD EV40004221105 
(TK1) 
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Case No. 
Dept. No. 
Docket 

C167783 
IV 

4of 

0212 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar 4000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

-vs- 

ROBERT JAMES DAY, 
41679345 

Defendant. 

MOTION AND NOTICE OF MOTION TO AMEND INFORMATION 

DATE OF HEARING: 2/21/01 
TIME OF HEARING: 9:00 A.M. 

TO: Defendant above named, and 

TO: Your Counsel of Record: OFFICE OF THE PUBLIC DEFENDER 

YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that, on the 21st day of 

February, 2001, at the hour of 9:00 o'clock, A.M., or as soon thereafter as Counsel can be heard, 

in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF NEVADA will move the 

Court for an Order permitting the Information heretofore filed in the above entitled action to be 
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amended to include an additional count charging Defendant above named as an habitual 

criminal, pursuant to, and in accordance with NRS 207.010. 

DATED this 	day of February, 2001. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHY FA1TIG 
Deputy District Attorney 
Nevada Bar #006639 

AFFIDAVIT IN SUPPORT OF MOTION 

STATE OF NEVADA 
ss: 

COUNTY OF CLARK 

J. TIMOTHY FATTIG, being first duly sworn, deposes and says: 

That Affiant is a Deputy District Attorney of Clark County, Nevada; that Information has 

heretofore been filed in the within action; that since the filing of said Information Affiant has 

learned that Defendant has been previously convicted of offenses which are felonies under the 

laws of the State of Nevada and Defendant should be charged accordingly as an habitual 

criminal. 

WHEREFORE, Affiant prays that the Court enter an Order permitting the Clark County 

District Attorney to file an Amended Information herein, pursuant to NRS 207.010. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on  2 -20-0/  
(Date) 
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1111 	 SO 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO AMEND INFORMATION  

An amendment may be made at any time after defendant pleads when it can be done 

without prejudice to the substantial rights of thc defendant. NRS 173.095. 

NRS 207.010 provides as follows: 

"1. 	Unless the person is prosecuted pursuant to NRS 207.012 

or 	207.014, a person convicted in this state of: 

(a) Any crime of which fraud or intent to defraud is an element, or of petit larceny, or 

of any felony, who has previously been two times convicted, whether in this state or elsewhere, 

of any crime which under the laws of the situs of the crime or of this state would amount to a 

felony, or who has previously been three times convicted, whether in this state or elsewhere, of 

petit larceny, or of any misdemeanor or gross misdemeanor of which fraud or intent to defraud 

is an element, is a habitual criminal and shall be punished for a category B felony by 

imprisonment in the state prison for a minimum term of not less than 5 years and a maximum 

term of not more than 20 years. 

(b) Any felony, who has previously been three times convicted, whether in this state or 

elsewhere, of any crime which under the laws of the situs of the crime or of this state would 

amount to a felony, or who has previously been five times convicted, whether in this state or 

elsewhere, of petit larceny, or of any misdemeanor or gross misdemeanor of which fraud or the 

intent to defraud is an element, is a habitual criminal and shall be punished for a category A 

felony by imprisonment in the state prison: 

(1) For life without the possibility of parole; 

(2) For life with the possibility of parole, with eligibility for parole beginning 

when a minimum of 10 years has been served; or 

(3) for a definite term of 25 years, with eligibility for parole beginning when 

a minimum of 10 years has been served. 

2. It is within the discretion of the prosecuting attorney whether to include a count under 

this section in any information or file a notice of habitual criminality if an indictment is found. 

The trial judge may, at his discretion, dismiss a count under this section which is included in any 
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indictment or information." 

A statement of a previous conviction under habitual criminal act does not charge an 

offense. It is only the averment of a fact which may affect the punishment. 

State v. Rardmess, 54 Nev. 84; 

Hollander v. State, 82 Nev. 345, 418 P.2d 802 

DATED this  2S,   day of February, 2001. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY  /Or / 
J. TIMOTHY F FTIG 
Deputy District Attorney 
Nevada Bar #006639 
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CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby_cytify that service of Notice of Motion and Motion to Amend Information, was 

made this  ci I 47  day of February, 2001, by facsimile transmission to: 

OFFICE OF THE PUBLIC DEFENDER 
455-5112 

BY 
rs,  - th,  ,‘ 

mployee of the 	Attorney's ICC 
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MED IN OPEN COURT 

SHIFILEV. PARRACU)IA, 
BY Ai 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

16YD,He-L.ft,,, —rn(  26-1=r07Try 
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Defendant. 

THE STATE OF NEVADA, 

Plaintiff, 

ROBERT JAMES DAY, 
#1679345 

-vs- Case No. 	C167783 
Dept. No. 	IV 
Docket 	C 

act? 

ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

CI CS; 
W 

•=1. 
0 CNJ 

LUI 
rr LU 
ami  LL 

ORDER TO AMEND INFORMATION 

Upon Motion of the STATE OF NEVADA, Plaintiff, by and through the Clark County 

District Attorney, and Notice to Defendant above named by and through Defendant's Counsel, 

OFFICE OF THE PUBLIC DEFENDER, and good cause appearing therefor, 

IT IS HEREBY ORDERED that the Information heretofore filed in the within action be, 

11\ 

11\ 

11\ 

11\ 

11\ 

11\ 

11\ 

11\ 
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and the same is hereby amended to include an additional count charging Defendant above named 

as an habitual criminal. 

DATED this  f2'  day of February, 2001. 

111P.-■■ 	11.11b, 
41 

'4P` 	41116-.0  
‘GE 

STEWART L. BELL 
District Attorney 
Nevada Bar #000477 

BY 
J. TIM04 Y TTIG 
Deputy District Attorney 
Nevada Bar #006639 
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DIANNE'M. DICKSON7 -#5620 
Deputy Public Defender 
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CLERK 

0001 
MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar No. 1879 
309 South Third Street 
Las Vegas NV 89155 
702-455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

	

THE STATE OF NEVADA, 	 ) 
) 

	

Plaintiff, 	 ) 
vs. 	 ) 

) 
ROBERT JAMES DAY, 	 ) 

) 

	

Defendant. 	 ) 
	 ) 

MOTION TO DISMISS INFORMATION 

COMES NOW defendant, ROBERT JAMES DAY, by and through his 

attorney, DIANNE M. DICKSON, Deputy Public Defender, and hereby 

seeks an order from this court granting Defendant's Motion To 

Dismiss Information. This Motion is based upon the motion prepared 

by Defendant attached hereto. 

DATED this 22nd day of February, 2001. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

y 

CASE NO. 0167783X 

DEPT. NO. IV 

DATE OF HEARING: 3/5/01 

TIME OF HEARING: 9:00 
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DATED THIS  0-A44/-   day of  7;d14,/,44.4.>„  ,200/ 

I , 	r ja 7ne 04/ 	,do 

solemnly swear, under the penalty of perjury, that 

the above  7/7014/077  11:72.,),:s70,/sz, Tnie,,,,we",bhis  accurate, 

correct, and true to the best of my knowledge. 

NRS 171.102 and NRS 208.165. 

Respectfully submitted 

Defendant 
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• 
NOTICE OF MOTION 

TO: 	CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

Office has set the foregoing Motion To Dismiss Information on March 

S, 2001, at the hour of 9:00 a.m. in Department IV of the Eighth 

Judicial District Court or as soon thereafter as counsel may be 

heard. 

DATED this 22nd day of February, 2001. 

CLARK COUNTY PUBLIC DEFENDER 

By 
 D
(
I E 
Ndl,00 

M
k.10.167.74./.4 N N.7. 10- 
. DICKS , #5620 

PUTY PUBLIC D FENDER 

RECEIPT OF A COPY of the foregoing Motion To Dismiss 

GNN 

Informa ion and Notice of Motion is hereby acknowledged this 

	  day of February, 2001. 

CLARK COUNTY DISTRICT ATTORNEY 

2 

Page 125 



• poAL  FED orrt 
1111"7....... 

%)8 
• wt. 

CASE NO. C167783X 

DEPT. NO. IV 

) 
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—414.4%17AV 
P' srne M. Dickson 
Dzeluty Public Defender 
Nevada Bar #5620 

By Aft- 
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NCA 
MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar #1879 
309 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

VS. 

ROBERT JAMES DAY, 

Defendant. 

WITNESS LIST 

The defense may intend to call the following: 

NAME/ADDRESS  

1. 	Price Beesley 
Cell 743-7316 

DATED this 22nd day of February, 2001. 

Respectfully submitted, 

CLARK COUNTY PUBLIC DEFENDER 
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RECEIPT OF COPY OF THE foregoing Witness List is hereby 

acknowledged this ,...GP\day  of February, 2001. 

CLARK COUNTY DISTRICT ATTORNEY 
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NOTC 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

FILED A 

fan 
208 pm IN  

CLEU 14":4(&'k  DISTRICT COURT 
CLARK COUNTY, NEVADA 
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—vs— 

ROBERT JAMES DAY, 
#1679345 

g■IlmmE=EN 

go, iffk_ 

Q el 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 

Defendant. 

NOTICE OF WITNESSES 
[NRS 174.234 (1)(b)] 

TO: ROBERT JAMES DAY, Defendant; and 

TO: OFFICE OF THE PUBLIC DEFENDER, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF 

NEVADA intends to call the following witnesses in its case in chief: 

NAME 	 ADDRESS  

BOHANAN, ROBERT 	 LVMPD P#5652 

RAMIREZ, BILLY 	 PARKWAY INN 
5201 INDUSTRIAL RD; LV NV 
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These witnesses are in addition to those witnesses endorsed on the Information and any 

other witness for which a separate Notice has been filed. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 	"Al  
J. TIMOTHY TIMOTHY FATT

f 
 

Deputy District Attorney 
Nevada Bar #006639 

CERTIFICATE OF FACSIMILE TRANSMISSION  

I hereby certify that service of Notice of Witnesses, was made this 

February, 2001, by facsimile transmission to: 

OFFICE OF THE PUBLIC DEFENDER 
455-5112 

JTF/ajc 

-2- 
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ROBERT JAMES DAY, 
41679345 

• ******$***$*****z**** 
*** TX REPORT *** 
********************* 

TRANSMISSION OK 

TX/RX NO 	 0448 
CONNECTION TEL 	 4555112 
SUBADDRESS 
CONNECTION ID 	 CLARK CO. PUBLIC 
ST. TIME 	 02/26 14:21 
USAGE T 	 0056 
PCS. 	 2 
RESULT 	 OK 

NOTC 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 

Defendant. 

NOTICE OF WITNESSES 
[NRS 174.234 (1)(b)] 

TO: ROBERT JAMES DAY, Defendant; and 

TO: OFFICE OF THE PUBLIC DEFENDER, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF 

NEVADA intends to call the following witnesses in its case in chief: 

NAME 	 ADDRESS  

Page 130 



LI 

1 

2 

3 

4 

5 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

0 	 4 2  
0 
C 	04 25 

3; rn  0 
m26 

n 	74s  
m27 

28 

• 

11/ 

0056 
MORGAN D. HARRIS 
PUBLIC DEFENDER 
Nevada Bar #1879 
309 So. Third Street, Suite #226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 	CASE NO. C167783X 
) 

Plaintiff, 	) 	DEPT. NO. IV 
) 

vs. 	 ) 	DATE: 3/12/01 
) 

ROBERT JAMES DAY 	 ) 	TIME: 9:00 A.M. 
) 

Defendant. 	) 
	 ) 

MOTION TO DISMISS FOR FAILURE TO PRESERVE EVIDENCE  

COMES NOW, the Defendant, ROBERT JAMES DAY, by and through 

his attorney, DIANNE M. DICKSON, Deputy Public Defender, and 

respectfully requests this Honorable Court to dismiss the above-

entitled case due to the failure to preserve evidence. 

This Motion is based upon the Points and Authorities 

contained herein. 

POINTS AND AUTHORITIES  

STATEMENT OF FACTS 

Prior to his arrest on April 22, 2000, Robert Day worked as 

a "lumper." A lumper is an individual who obtains temporary 

employment working for truck drivers, primarily helping them load 

and unload their cargo. Additionally, Mr. Day would sometimes 

• 
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accompany the drivers on trips to assist them. He was paid, in 

cash, for each job performed. Mr. Day would gather with other 

lumpers in the vicinity of the Wild Wild West Casino on West 

Tropicana. The casino did not allow the lumpers to stand on 

their property and lumpers were always on the lookout for the 

security officers who would, at a minimum, chase them from the 

property. 

On April 22, 2000, the Parkway Inn, located at 5201 South 

Industrial, was robbed. A description was broadcast of the 

robber, that description being a "white male adult with gray 

hair, a blue shirt and blue jeans." Officer Flaherty of the 

police department was on patrol on West Tropicana when he said he 

saw Mr. Day, whom he said fit the description. In his police 

report, Officer Flaherty added "boots" to the description, though 

that was never part of the description. Mr. Day is a white mail 

adult with gray hair who was wearing blue jeans and boots, but no 

shirt at the time the officer saw him. The biggest discrepancy 

in the description is that Mr. Day is covered with tattoos and 

the victim of the robbery indicated that the robber had no such 

marks. 

At the time the officer saw Mr. Day, Mr. Day was in 

conversation with a truck driver (hereinafter, "Mr. X"). The 

officer approached Mr. Day and Mr. X. Shortly after the police 

contacted him, Mr. Day ran from the area, chased by the police 

officer who first made sure that Mr. X, whose truck the police 

car was blocking in, would watch the police vehicle. Mr. Day 

would testify at trial that the reason he ran was because he 

thought he had an out-of-state warrant for a case for which he 

2 
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had never completed parole. Presumably, at some point Officer 

Flaherty returned to his vehicle and moved it so that Mr. X could 

leave. Officer Flaherty never obtained the name of Mr. X and 

neither Mr. Day nor his counsel have any means of discovering the 

truck driver's identity. 

The testimony of this truck driver is vital to the defense 

of Robert Day. Mr. X would verify that Mr. Day had been working 

for him that very day. He could testify that, at about the time 

of the robbery, Mr. Day was shooting craps in the back of the 

truck with other lumpers while waiting to be paid by Mr. X for 

the work Mr. Day had done. He could provide both an alibi for 

Mr. Day for the time of the offense as well as explain why Mr. 

Day had cash in his pockets at the time of his arrest. He could 

also attest to the brief conversation between Mr. Day and Officer 

Flaherty, Mr. Day's recollection of which is different from that 

reported by the officer. 

ARGUMENT 

Pursuant to Brady v. Maryland, 373 US 83 (1963), the 

prosecution must produce for discovery by the defense in a 

criminal case any and all exculpatory evidence, or evidence which 

is material to either guilt or innocence or to punishment. The 

Supreme Court of Nevada, citing Brady, supra,  held in the case of 

State v. Haves, 95 Nev 706, 601 P.2d 1197 (1979), that the 

State's failure to preserve and produce such evidence for 

discovery and inspection by the defense in a criminal case 

constitutes a violation of due process of law. 

In order to establish a due process violation resulting from 

the state's loss or destruction of evidence, a defendant must 

3 
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• 	• 
demonstrate either (1) that the state lost or destroyed the 

evidence in bad faith; or (2) that the loss unduly prejudiced the 

defendant's case and the evidence possessed an exculpatory value 

that was apparent before the evidence was destroyed. The burden 

of demonstrating prejudice lies with the defendant and requires 

some showing that it could be reasonably anticipated that the 

evidence sought would be exculpatory and material to appellant's 

defense. Sheriff v. Warner, 112 Nev. 1234, 926 P2d 775 (1996). 

The United States Supreme Court has not attempted to 

precisely define "material evidence" or the degree of prejudice 

which must be shown by the defendant to make out a violation. See 

Giles v. Maryland, 386 U.S. 66, 73-74 (1967). Other courts have 

defined materiality quite broadly. See, e.g., Levin v.  

Katzenbach, 124 U.S.App.D.C. 158, 363 F.2d 287, 291 (1966) 

(evidence which "might have led the jury to entertain a 

reasonable doubt about [the defendant"s] guilt"); Griffin v.  

United States, 87 U.S.App.D.C. 172, 183 F.2d 990, 993 (1950) 

("evidence that may reasonably be considered admissible and 

useful to the defense"); Curran v. Delaware, 259 F.2d 707, 711 

(3d. Cir. 1958) ("pertinent facts relating to [the] defense"). Of 

course, neither the police nor the prosecution are in a position 

to decide for the defense what is favorable or material evidence. 

The defense is not required to show bad faith on the part of 

the prosecution. The rule is well settled: "When an accused 

seeks dismissal for the State's good-faith loss or destruction of 

material evidence, he or she must show prejudice flowing from the 

unavailability of the evidence. To establish prejudice, the 

accused must make 'some showing that it could be reasonably 

4 

I 

Page 134 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
anticipated that the evidence sought would be exculpatory. 11' 

Deere v. Nevada,  100 Nev 565, 688 P.2d 322 (1984) (citing Boggs  

v. State,  95 Nev 911, 913, 604 P.2d 107, 108 (1979).) The 

defense avers that Mr. X would serve to provide an alibi for Mr. 

Day, would explain the source of at least some of Mr. Day's money 

and possibly contradict the police officer as to his recollection 

of what happened. His testimony is clearly and obviously 

material and exculpatory. Consequently, the defense doesn't even 

address the issue of whether or not the officer was acting in bad 

faith, 

The police officer was aware that this truck driver was a 

potential witness based on the fact that Mr. Day was talking to 

him shortly after the offense occurred and that Mr. Day told him 

that he was working with Mr. X. While one might question why the 

police officer didn't even bother to take the name of this 

witness, there is no denying that his evidence would have been 

extremely helpful to the defense. This is especially true in a 

situation such as this where, if Mr. Day testifies, he can be 

impeached by the use of his prior felony record. Because his 

testimony will be discredited by this impeachment, it is 

particularly important that he be able to produce this 

independent witness whose identity has been lost by the state. 

Because the State allowed this witness to leave without 

obtaining identification from him and because his testimony would 

5 
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be material and exculpatory, the charges against the Defendant 

should be dismissed. 

DATED this 8th day of March, 2001. 

Respectfully Submitted: 

CLARK COUNTY PUBLIC DEFENDER 

By  (Rlit.144-, A4- 
DIANNE M. DICKSON 
Nevada Bar #5620 
DEPUTY PUBLIC DEFENDER 
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NOTICE OF MOTION 

TO: CLARK COUNTY DISTRICT ATTORNEY 

YOU WILL PLEASE TAKE NOTICE that the Public Defender's 

Office has set the foregoing MOTION TO DISMISS FOR FAILURE TO 

PRESERVE EVIDENCE for hearing on Monday, the 12th day of March, 

2001, at 9:00 A.M. in Department IV # of District Court. 

DATED this 8th day of March, 2001. 

MORGAN D. HARRIS 
Nevada Bar #1879 
PUBLIC DEFENDER 

D . 	E M. DICKS 
Nevada Bar #5620 
DEPUTY PUBLIC DEFENDER 

RECEIPT OF COPY of the foregoing MOTION TO DISMI 	FOR 

FAILURE TO PRESERVE EVIDENCE is hereby acknowledged this 	day 

of March, 2001. 

CLARK COUNTY DISTRICT ATTORNEY 
on. 

BJ  
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JURY 

7. RENEE DABNEY 

8. JEFFREY L. KENNEDY 

9. PATRICIA D. ROSS 

10. JEROME F. UNGER 

11. KENNETH F. SHANAHAN 

12. MARSHA L. JACKSON 
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CRIGINAL 	FILED 
DISTRICT COURT t"' r! 

	 7:23 

CLARK COUNTY, NEVADA--:' 

STATE OF NEVADA, 

Plaintiff, 

vs 

ROBERT JAMES DAY, 

Defendant(s). 

1. GARY M. CANTARA 

2. CHRISTINE LAURA 
HENDERSON 

3. NANCY C. GARNETT 

4. DEBORAH R. HERNANDEZ 

5. KATHLEEN M. MEZO 

6. ROBERT GENE HAMLIN 

ALTERNATE 

1. CARMEN A. DENTIN° 

JURL 
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-VS- 

ROBERT JAMES DAY, 

INST 
FILED IN 

5
OPEN COURT 

MAR 1   

SHIR 	PARRAGU ; RE, CLERK 
BY A ./LI. 

DE ati 
BILLIE JO Vj IC DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 	C 

Defendant. 

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I) 

MEMBERS OF THE JURY: 

It is now my duty as judge to instruct you in the law that applies to this case. It is your 

duty as jurors to follow these instructions and to apply the rules of law to the facts as you find 

them from the evidence. 

You must not be concerned with the wisdom of any rule of law stated in these 

instructions. Regardless of any opinion you may have as to what the law ought to be, it would 

be a violation of your oath to base a verdict upon any other view of the law than that given in 

the instructions of the Court. 

4 
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• 
INSTRUCTION NO.  4,9,  

lf, in these instructions, any rule, direction or idea is repeated or stated in different ways, 

no emphasis thereon is intended by me and none may be inferred by you. For that reason, you 

are not to single out any certain sentence or any individual point or instruction and ignore the 

others, but you are to consider all the instructions as a whole and regard each in the light of all 

the others. 

The order in which the instructions are given has no significance as to their relative 

importance. 
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• 
INSTRUCTION NO. 	 

An Information is but a formal method of accusing a person of a crime and is not of itself 

any evidence of his guilt. 

In this case, it is charged in an Information that on or about the 22nd day of April, 2000, 

the Defendant committed the offenses of ROBBERY WITH USE OF A DEADLY WEAPON 

(F) and BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (F) 

COUNT I  - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II-  BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada.. 

It is the duty of the jury to apply the rules of law contained in these instructions to the 

facts of the case and determine whether or not the Defendant is guilty one or more of the 

offense(s) charged. 
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INSTRUCTION NO. 	 

To constitute the crime charged, there must exist a union or joint operation of an act 

forbidden by law and an intent to do the act. 

The intent with which an act is done is shown by the facts and circumstances surrounding 

the case. 

Do not confuse intent with motive. Motive is what prompts a person to act. Intent refers 

only to the state of mind with which the act is done. 

Motive is not an element of the crime charged and the State is not required to prove a 

motive on the part of the Defendant in order to convict. However, you may consider evidence 

of motive or lack of motive as a circumstance in the case. 
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INSTRUCTION NO. -5 
The Defendant is presumed innocent until the contrary is proved. This presumption 

places upon the State the burden of proving beyond a reasonable doubt every material element 

of the crime charged and that the Defendant is the person who committed the offense. 

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a 

doubt as would govern or control a person in the more weighty affairs of life. If the minds of 

the jurors, after the entire comparison and consideration of all the evidence, are in such a 

condition that they can say they feel an abiding conviction of the truth of the charge, there is not 

a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or speculation. 

If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a verdict 

of not guilty. 
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• 
INSTRUCTION NO. 5-  

The evidence which you are to consider in this case consists of the testimony of the 

witnesses, the exhibits, and any facts admitted or agreed to by counsel. 

There are two types of evidence; direct and circumstantial. Direct evidence is the 

testimony of a person who claims to have personal knowledge of the commission of the crime 

which has been charged, such as an eyewitness. Circumstantial evidence is the proof of a chain 

of facts and circumstances which tend to show whether the Defendant is guilty or not guilty. 

The law makes no distinction between the weight to be given either direct or circumstantial 

evidence. Therefore, all of the evidence in the case, including the circumstantial evidence, 

should be considered by you in arriving at your verdict. 

Statements, arguments and opinions of counsel are not evidence in the case. However, 

if the attorneys stipulate to the existence of a fact, you must accept the stipulation as evidence 

and regard that fact as proved. 

You must not speculate to be true any insinuations suggested by a question asked a 

witness. A question is not evidence and may be considered only as it supplies meaning to the 

answer. 

You must disregard any evidence to which an objection was sustained by the court and 

any evidence ordered stricken by the court. 

Anything you may have seen or heard outside the courtroom is not evidence and must also 

be disregarded. 
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• 
INSTRUCTION NO. 	 

The credibility or believability of a witness should be determined by his manner upon the 

stand, his relationship to the parties, his fears, motives, interests or feelings, his opportunity to 

have observed the matter to which he testified, the reasonableness of his statements and the 

strength or weakness of his recollections. 

If you believe that a witness has lied about any material fact in the case, you may 

disregard the entire testimony of that witness or any portion of his testimony which is not proved 

by other evidence. 
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• 
INSTRUCTION NO. 

During the trial, you have heard evidence concerning prior 

felony convictions(s) of the defendant. You may consider that 

evidence only as it may affect defendant's believability as a 

witness. You may not consider a prior conviction as evidence of the 

guilt of the crime for which defendant is now on trial. It is 

simply one of the circumstances that you are to take into 

consideration in weighing the testimony of the defendant. 
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INSTRUCTION NO. 

Every person who, by day or night, enters any building with the intent to commit larceny 

and/or a felony therein is guilty of Burglary. 
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In the State of Nevada, the crime of robbery is a felony. 
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INSTRUCTION NO. 

Larceny is defined as the stealing, taking and carrying away of the personal goods or 

property of another with the intent to permanently deprive the owner thereof 
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• 
INSTRUCTIONNO. J I 

It is not necessary that the State prove the defendant actually committed a larceny and/or 

a robbery inside the building after he entered in order for you to find him guilty of burglary. The 

gist of the crime of burglary is the unlawful entry with criminal intent. Therefore, a burglary was 

committed if the defendant entered the building with the intent to commit a larceny and/or a 

robbery regardless of whether or not that crime occurred. 
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• 
INSTRUCTION NO. 

The intention with which entry was made is a question of fact which may be inferred from 

the defendant's conduct and all other circumstances disclosed by the evidence. 
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• 
INSTRUCTION NO. 

A person who enters an establishment with the intent to commit a larceny and/or a 

robbery therein is guilty of burglary even though the entry was made through the public entrance 

during business hours. 

The authority to enter a building open to the public extends only to those who enter with 

a purpose consistent with the reason the building is open. An entry with intent to commit a 

larceny and/or a robbery therein cannot be said to be within the authority granted customers of 

a business establishment. The fact, therefore, that the establishment is open to the general public 

is not a defense to the charge of burglary so long as the defendant is shown to have made the 

entry with the intent to commit a larceny and/or a robbery therein. 
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INSTRUCTION NO.  /14  

Every person who commits the crime of burglary, who has in his possession or gains 

possession of any deadly weapon at any time during the commission of the crime, at any time 

before leaving the structure, or upon leaving the structure, is guilty of burglary while in 

possession of a deadly weapon. 
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• 
INSTRUCTION NO.  15  

If you find the defendant guilty of burglary, you must also determine whether or not the 

defendant possessed a deadly weapon during the commission of this crime. If you find beyond 

a reasonable doubt that the defendant committed Burglary While In Possession of a Deadly 

Weapon, then you are instructed that the verdict of Burglary While In Possession of a Deadly 

Weapon is the appropriate verdict. 

If, however, you find that a deadly weapon was not possessed during the commission of 

the crime, but you do find that a Burglary was committed, then you are instructed that the verdict 

of Burglary Without the Possession of a Deadly Weapon is the appropriate verdict. 

You are instructed that you cannot return a verdict of both Burglary While In Possession 

of a Deadly Weapon and Burglary Without the Possession of a Deadly Weapon. 

• 
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• 	• 
INSTRUCTION NO. /6 

Every person who, in the commission of a burglary, commits any other crime, may be 

prosecuted for each crime separately. 
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INSTRUCTION NO.  1 7  

Robbery is the unlawful taking of personal property from the person of another, or in his 

presence, against his will, by means of force or violence or fear of injury, immediate or future, 

to his person or property, or the person or property of a member of his family, or of anyone in 

his company at the time of the robbery. A taking is by means of force or fear if force or fear is 

used to: 

a) obtain or retain possession of the property; 

b) prevent or overcome resistance to the taking; or 

c) facilitate escape 

The degree of force is immaterial if used to compel acquiescence to the taking of or escaping 

with the property. 
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• 	• 
INSTRUCTION NO.  1 43  

If you find beyond a reasonable doubt that the defendant committed Robbery With the 

Use of a Deadly Weapon, then you are instructed that the verdict of Robbery With the Use of 

a Deadly Weapon is the appropriate verdict. 

If, however, you find that a deadly weapon was not used in the commission of the 

Robbery, but you do find that a Robbery was committed, then you are instructed that the verdict 

of Robbery Without the Use of a Deadly Weapon is the appropriate verdict 

You are instructed that you cannot return a verdict of both Robbery With the Use of a 

Deadly Weapon and Robbery Without the Use of a Deadly Weapon. 
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• 
INSTRUCTION NO. 	 

"Substantial bodily harm" means: 

1) bodily injury which creates a substantial risk of death or which causes serious, 

permanent disfigurement or protracted loss or impairment of the function of any bodily member 

or organ; or 

2) prolonged physical pain. 
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• 
INSTRUCTION NO. ‘21-  

In order to "use" a deadly weapon there need not be conduct which actually 

produces harm but only conduct which produces a fear of harm or force by means or display of 

the deadly weapon in aiding the commission of the crime. 

Page 159 



e 	• 
INSTRUCTION NO. CR I  

"Deadly weapon" means any instrument which, if used in the ordinary manner 

contemplated by its design and construction, will or is likely to cause substantial bodily harm or 

death; any weapon, device, instrument, material or substance which, under the circumstances in 

which it is used, attempted to be used or threatened to be used, is readily capable of causing 

substantial bodily harm or death. 
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INSTRUCTION NO.  CR  
The flight of a person immediately after the commission of a crime, or after he is accused 

of a crime, is not sufficient in itself to establish his guilt, but is a fact which, if proved, may be 

considered by you in light of all other proved facts in deciding the question of his guilt or 

innocence. Whether or not evidence of flight shows a consciousness of guilt and the 

significance to be attached to such a circumstance are matters for your deliberation. 
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INSTRUCTION NO. 023 
Although you are to consider only the evidence in the case in reaching a verdict, you must 

bring to the consideration of the evidence your everyday common sense and judgment as 

reasonable men and women. Thus, you are not limited solely to what you see and hear as the 

witnesses testify. You may draw reasonable inferences from the evidence which you feel are 

justified in the light of common experience, keeping in mind that such inferences should not be 

based on speculation or guess. 

A verdict may never be influenced by sympathy, prejudice or public opinion. Your 

decision should be the product of sincere judgment and sound discretion in accordance with 

these rules of law. 
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INSTRUCTION NO.  cp? Li  

In your deliberation you may not discuss or consider the subject of punishment, as that 

is a matter which lies solely with the court. Your duty is confined to the determination of the 

guilt or innocence of the Defendant. 
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INSTRUCTION NO. c23 
When you retire to consider your verdict, you must select one of your number to act as 

foreperson who will preside over your deliberation and will be your spokesperson here in court. 

During your deliberation, you will have all the exhibits which were admitted into 

evidence, these written instructions and forms of verdict which have been prepared for your 

convenience. 

Your verdict must be unanimous. As soon as you have agreed upon a verdict, have it 

signed and dated by your foreperson and then return with it to this room. 
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INSTRUCTION NO. 	 

Now you will listen to the arguments of counsel who will endeavor to aid you to reach 

a proper verdict by refreshing in your minds the evidence and by showing the application thereof 

to the law; but, whatever counsel may say, you will bear in mind that it is your duty to be 

governed in your deliberation by the evidence as you understand it and remember it to be and 

by the law as given to you in these instructions, with the sole, fixed and steadfast purpose of 

doing equal and exact justice between the Defendant and the State of Nevada. 

GIVEN: 
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Dept No. 	IV 
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Plaintiff, 
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THE STATE OF NEVADA, 

vs  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

FILED IN OPEN COURT 
MAR 15 2001 

ROBERT JAMES DAY, 
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Defendant. 

PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL 

Attached hereto are the proposed jury instructions which were not used during 

the trial in the above action. 

DATED: This 15TH day of MARCH, 2002001. 

SHIRLEY B. PARRAGUIRRE, Clerk of the Court 

By: 	  
BILLIE JO CRAIG, Deputy Clerk 

PINLY8-00/jbh 
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• 
INSTRUCTION NO. 	  

You have heard evidence that the prosecution has failed to 

obtain and preserve the identity of the truck driver who was a 

witness to some events relevant to this case. If you find that this 

witness's testimony would have been material to your determination 

of this case and you find that the police failed to preserve this 

evidence, you may presume that the witness's testimony would have 

been adverse to the prosecution. 
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• ie. • 
INSTRUCTION NO. 	  

If the evidence in this case is subject to two 

constructions or interpretations, each of which appears to you to be 

reasonable, and one of which points to the guilt of the defendant, 

and the other to innocence, it is your duty to adapt the 

interpretation which will admit the defendant's innocence and reject 

that which points to guilt. 

You will notice the rule applies only when both of the two 

possible opposing conclusions appear to you to be reasonable. If, 

on the other hand, one of the possible conclusions should appear to 

you to be reasonable and the other to be unreasonable, it would be 

your duty to adhere to the reasonable deduction and to reject the 

unreasonable, bearing in mind, however, even if the reasonable 

deduction points to the defendant's guilt, the entire proof must be 

beyond a reasonable doubt to support a verdict of guilt. 
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-VS- 

ROBERT JAMES DAY, 

FILED IN OPEN C:L.U.IFIT 
c,2t1/61  

PA811 , 	CLE7t: 
BY •44. /. / / 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

VER 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 	C 

Defendant. 

VERDICT 

We, the jury in the above entitled case, find the Defendant as follows: 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

1Z4ILTY 

El NOT GUILTY 

CI GUILTY OF ROBBERY (WITHOUT USE OF A DEADLY WEAPON) 

COUNT IBURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

riGUILTY 

El NOT GUILTY 

CI GUILTY OF BURGLARY (WITHOUT A DEADLY WEAPON) 

DATED this  /6--tk-  day of March, 2001. 

r  
FOREPERSO5N 
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STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

ROBERT JAMES JAMES DAY, 
#1679345 

Defendant. 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 

MOTION AND NOTICE OF MOTION TO AMEND INFORMATION 

DATE OF HEARING: 3/26/01 
TIME OF HEARING: 9:00 A.M. 

TO: Defendant above named, and 

TO: Your Counsel of Record: DIANNE DICKSON, Deputy Public Defender, 

YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that, on the 26th day of 

March, 2001, at the hour of 9:00 o'clock, A.M., or as soon thereafter as Counsel can be heard, 

in the Courthouse, Las Vegas, Clark County, Nevada, the STATE OF NEVADA will move the 

Court for an Order permitting the Information heretofore filed in the above entitled action to be 

\\\ 

11\ 

\\\ 

11\ 
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#\\ 	. 

• 

Ii 

Page 170 



• 

• a 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

amended as to the number of prior felony convictions and the years in which they were incurred, 

in accordance with NRS 207.010 and 207.016. 

DATED this  a° 14   day of March, 2001, 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

J. TIMOTHY FAI'TIG 
Deputy District Attorney 
Nevada Bar #006639 

AFFIDAVIT IN SUPPORT OF MOTION 

STATE OF NEVADA 
ss: 

COUNTY OF CLARK 

J. TIMOTHY FATTIG, being first duly sworn, deposes and says: 

That affiant is a Deputy District Attorney of Clark County, Nevada; that two Informations 

have heretofore been filed in the instant action; that the original Information charged the 

defendant with one count of Robbery With use of a Deadly Weapon and one count of Burglary 

While In Possession of a Deadly Weapon; the affiant then filed an Amended Information 

alleging that the Defendant is a Habitual Criminal under NRS 207.010; that since the filing of 

said Amended Information affiant learned of an additional felony that previously was not 

included on the Amended Information; affiant also has learned of more accurate information 

concerning the names of the felonies and the years in which the defendant has been convicted; 

that said information was learned from certified judgments of conviction and a presentence 

rcport from an earlier conviction that recently arrived in the office of the District Attorney; based 

on this new information, the affiant moves to amend the said Amended Information by adding 

this additional prior felony conviction as well as clarifying the names of the prior felony 

convictions and the years in which they occurred; that said amendment does not constitute an 

additional or different offense and does not prejudice the substantial rights of the defendant and, 

P: WPDOCS \MOTION1006100697803.WPD -2- 
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IL • 
as such, should be amended pursuant to NRS 173.095(1); that said amendment is also authorized 

pursuant to NRS 207.016 which allows the State to amend an Information regarding an 

allegation of habitual criminal status up until 15 days prior to rendition of sentence. 

WHEREFORE, affiant prays that the Court enter an Order permitting the Clark County 

District Attorney to file an Amended Information herein, pursuant to NRS 173.095(1) and NRS 

207.016. 

I declare under penalty of perjury under the law of the State of Nevada that the foregoing 

is true and correct. 

Executed on  7-Lo -6 /  
(Date) J. TIMOTHY FAPTIG 

-3- PAWPDOCS\MOTION1006100697803.WPD 
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• 	• 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

TO AMEND INFORMATION  

NRS 173.035(1) provides that the "The Information must be filed within 15 days after the 

holding or waiver of the preliminary hearing examination. Each such information must set forth 

the crime committed according to the facts." 

NRS 173.095(1) provides that "[Ole Court may permit an indictment or information to 

be amended at any time before verdict or finding if no additional or different offense is charged 

and if substantial rights of the defendant are not prejudiced." See  also State v. District Court, 

116 Nev. Adv. Op. 40 (March 13, 2000); Nall v. State,  85 Nev. 1, 448 P.2d 826 (1989); Green 

v. State,  94 Nev. 176, 576 P.2d 1123 (1978). NRS 207.016 allows the State to file an 

Information alleging that an offender is a habitual criminal after conviction of the primary 

offense up until 15 days prior to sentencing. In the instant case, the defendant was convicted via 

verdicts of guilty on March 15, 2001. Rendition of sentence is scheduled for May 2, 2001. 

Since this motion is seeking an amendment of the priors listed in the previous Information and 

since the motion is occurring more than 15 days prior to rendition of sentence, such amendment 

is authorized by NRS 207.016. The amendment is also authorized by NRS 173.095(1) because 

it is not seeking to add an additional or different offense and is not prejudicing the substantial 

rights of the defendant. The amendment is merely adding a prior felony conviction that was 

previously unknown and clarifying information on other felonies that were previously listed 
ft DATED this  2.0  day of March, 2001. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 
J. TIMOTHVATTIG 
Deputy District Attorney 
Nevada Bar #006639 
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CERTIFICATE OF FACSIMILE TRANSMISSION 

I hereby ce4 that service of Notice of Motion and Motion to Amend Information, was 

made this  C)C9   day of March, 2001, by facsimile transmission to: 

DIANNE DICKSON 
455-5112 

-5- PAWPDOCSLMOTION1006100697803.WPD 
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MAR 2 6 2001  
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DISTRICT COURT 	 I 	PUTY/  
CLARK COUNTY, NEVADA 

ORDR 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney  for Plaintiff 
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-VS- 

ROBERT JAMES DAY, 
#1679345 
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THE STATE OF NEVADA, 

Plaintiff, 

Case No.C167783 
Dept. No. 	IV 
Docket 

Defendant. 

ORDER TO AMEND INFORMATION 

Upon Motion of the STATE OF NEVADA, Plaintiff, b y  and throu gh the Clark County  

District Attorne y, and Notice to Defendant above named b y  and through Defendant's Counsel, 

DIANNE DICKSON, and good cause appearin g  therefor, 

IT IS HEREBY ORDERED that the Information heretofore filed in the within action be, 

and the same is hereb y  amended to include an additional count char ging  Defendant above named 
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as an habitual criminal. 1:6, 

DATED thiscZ  u day of March, 2001. 

00111.1■AFP 4 

eaglicAlrja 
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STEWART L. BELL 
District Attorney 
Nevada Bar #000477 

BY 	 
J. TIMOTHy FATTIG 
Deputy District Attorney 
Nevada Bar #006639 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

MFAILRED 7;:ror COURT 

SHIRL c.,.. 	• RAGUI 	, ,51,1K 
BY -...41,_/411111_10 

BILLIE JO cn DEPUTY4 

-vs- 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

THE STATE OF NEVADA, 

Plaintiff, 

Case No. 	C167783 
Dept. No. 	IV 
Docket 

SECOND 
AMENDED 

INFORMATION 

STATE OF NEVADA 

COUNTY OF CLARK 

STE WART L. BELL, District Attorney within and for the County of Clark, State of 

Nevada, in the name and by the authority of the State of Nevada, informs the Court: 

That ROBERT JAMES DAY, the Defendant above named, having committed the crimes 

of ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380, 193.165) and 

BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony - NRS 

205.060), on or about the 22nd day of April, 2000, within the County of Clark, State of Nevada, 

contrary to the form, force and effect of statutes in such cases made and provided, and against 

the peace and dignity of the State of Nevada, 

COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously take personal property, to-wit: 

lawful money of the United States, from the person of KAREN WALKER, or in her presence, 

by means of force or violence, or fear of injury to, and without the consent and against the will 

SS : 
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• 	• 
of the said KAREN WALKER, said Defendant using a deadly weapon, to-wit: a knife, during 

the commission of said crime. 

COUNT II- BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON 

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a 

deadly weapon, to-wit: a knife, with intent to commit larceny and/or a felony, to-wit: robbery, 

that certain building occupied by PARKWAY INN, located at 5201 South Industrial, Las Vegas, 

Clark County, Nevada. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

BY 	/ 
J. TIMOTH. FATTIG 
Deputy District Attorney 
Nevada Bar #006639 

The names of witnesses known to the District Attorney's Office at the time of filing this 

Information are as follows: 

NAME 	 ADDRESS  

FLAHERTY, DANIEL P. 	 LVMPD P#3399 

HUFFMASTER, DOUGLAS G. 	 LVMPD P#6010 

MULLINS, TIMOTHY 0. 	 LVMPD P#6414 

WALKER, KAREN 	 5900 W. TROPICANA AVE; LV NV 

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER 

TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE 

DEFENDANT IS PRESENTLY CHARGED. 

Defendant ROBERT JAMES DAY, hereinbefore named, is placed on notice that, in 

accordance with the authorization of NRS 207.010, punishment imposed pursuant to the above-

stated habitual criminal statute will be urged upon the Court if said Defendant is found guilty 

PAWPDOCS\MOTION1006100697R01.WPD -2- 
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on the primary offenses of ROBBERY WITH USE OF A DEADLY WEAPON (Felony) and 

BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON (Felony) , for which the 

Defendant is presently charged. 

This page concerning the prior convictions hereinbelow set forth is to be considered by 

the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge 

herein. 

That said Defendant ROBERT JAMES DAY, has been five (5) times convicted of crimes, 

which, under the laws of the situs of the crime and/or the State of Nevada, amount to felonies, 

to-wit: 

I. That on or about 1974, the Defendant was convicted in the State of Missouri, Boone 

County, for the crime of Sale of Controlled Substance, 

2. That on or about the 1984, the Defendant was convicted in the State of Missouri, for 

the Federal crime of Bank Robbery; 

3. That on or about 1985, the Defendant was convicted in the State of North Carolina, 

Wake County, for the crime of Embezzlement, 

4. That on or about the 1985, the Defendant was convicted in the State of North Carolina, 

Wake County, for the crime of Obtaining Money Under False Pretenses 

5. That on or about 1994, the Defendant was convicted in the State of North Carolina, 

Wake County, for the crime of Financial Transaction Card Theft. 

STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 

DO NOT READ TO THE JURY 
DA#00F06978X/ajc 
LVMPD EV#0004221105 
(TK1) 

P:\WPDOCSIMOTION1006100697803.WPD  
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DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
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THE STATE OF NEVADA, 

Plaintiff, 

- V S - 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

JUDGMENT OF CONVICTION 
(PLEA OF GUILTY) 

The Defendant previously appeared before the Court herein with counsel and entered a 

fain of guilty to the crime(s) of COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

r(Category B Felony) and COUNT II- BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEVN (Catgory B Felony), in violation of NRS 200.380, 193.165, 205.060; thereafter, on 

the leih day of May, 2001, the Defendant was present in court for sentencing with his counsel, 

DIANNE M. DICKSON, Deputy Public Defender, and good cause appearing, 

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, in addition 

to the $25.00 Administrative Assessment Fee, and $250.00 DNA Analysis Fee and defendant 

to submit to a blood and/or saliva test to determine genetic markers or secretor status, 

Defendant AJUDGED an HABITUAL OFFENDER. Defendant SENTENCED to a 

MAXIMUM of THREE HUNDRED (300) MONTHS and a MINIMUM of ONE HUNDRED 
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TWENTY (120) MONTHS in the Nevada Department of Prisons, with THREE HUNDRED 

EIGHT-TWO (382) DAYS Credit For Time Served. 

DATED this /day of May, 2001. 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

Plaintiff, 

JOCK 
STEWART L. BELL 
DISTRICT ATTORNEY 
Nevada Bar #000477 
200 S. Third Street 
Las Vegas, Nevada 89155 
(702) 455-4711 
Attorney for Plaintiff 

Case No. 	C167783 
Dept. No. 	IV 

ROBERT JAMES DAY, 
#1679345 

Defendant. 

JUDGMENT OF CONVICTION 
k 
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The Defendant previously appeared before the Court herein with counsel and 	

ffi
.criterect a 

jitRy. VERD/CT Din-f,r0191,44:0  6taz___Ty 
t COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON 

(Category B Felony) and COUNT II- BURGLARY WHILE IN POSSESSION OF A DEADLY 

WEAWN (Catgory B Felony), in violation of NRS 200.380, 193.165, 205.060; thereafter, on 
/56C 

the th day of May, 2001, the Defendant was present in court for sentencing with his counsel, 

DIANNE M. DICKSON, Deputy Public Defender, and good cause appearing, 

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense(s) and, in addition 

to the $25.00 Administrative Assessment Fee, and $250.00 DNA Analysis Fee and defendant 

to submit to a blood and/or saliva test to determine genetic markers or secretor status, 

Defendant AJUDGED an HABITUAL OFFENDER. Defendant SENTENCED to a 

MAXIMUM of THREE HUNDRED (300) MONTHS and a MINIMUM of ONE HUNDRED 

CE-02 
S9 

MAY L 1 2001 
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TWENTY (120) MONTHS in the Nevada Department of Prisons, with THREE HUNDRED 

EIGHT-TWO (382) DAYS Credit For Time Served. 

DATED this  /6..-day of May, 2001. 
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MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
Nevada Bar #1879 
309 South Third Street, Suite #226 
Las Vegas, Nevada 89155-2610 
(702) 455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROBERT JAMES DAY, 	 ) 
) 

Defendant. 	) 
	 ) 

CASE APPEAL STATEMENT  

1. 	Appellant filing this case appeal statement: Robert 

James Day. 

2. 	Judge issuing the decision, judgment, or order 

appealed from: Kathy A. Hardcastle. 

3. All parties to the proceedings in the district court 

(the use of et al. To denote parties is prohibited): The State of 

Nevada, Plaintiff; Robert James Day, Defendant. 

4. All parties involved in this appeal (the use of et 

al. To denote parties is prohibited): Robert James Day, Appellant; 

The State of Nevada, Respondent. 
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DIANNE M. DIC 
NEVADA BAR #5620 
DEPUTY PUBLIC DEFENDER 
309 SOUTH THIRD STREET, SUITE 226 
LAS VEGAS, NEVADA 89155-2610 
(702) 455-4685 

5. 	Name, law firm, address, and telephone number of all 

counsel on appeal and party or parties whom they represent: 

MORGAN D. HARRIS 
Clark County Public Defender 
309 South Third Street, #226 
Las Vegas, Nevada 89155-2610 

FRANKIE SUE DEL PAPA 
Attorney General 
Nevada Bar No. 000192 
100 North Carson Street 
Carson City, Nevada 89701-4717 
(702) 687-3538 

Counsel for Respondent 

6. Whether appellant was represented by appointed or 

retained counsel in the district court: Appointed. 

7. Whether appellant is represented by appointed or 

retained counsel on appeal: Appointed. 

8. Whether appellant was granted leave to proceed in 

forma pauperis, and the date of entry of the district court order 

granting such leave: N/A 

9. Date proceedings commenced in the district court 

(e.g., date complaint, indictment, information, or petition was 

filed): 	Information filed June 9, 2000; Information filed 

December 7, 2000; Amended Information filed February 21, 2001; 

Second Amended Information filed March 26, 2001. 

DATED this 8th day of June, 2001. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

By 

2 

STEWART L. BELL 
Clark County District Attorney 
200 South Third Street 
Las Vegas, Nevada 89155 

Attorney for Appellant 
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RECEIPT OF COPY of the foregoing CASE APPEAL STATEMENT is 
lL 

hereby acknowledged this 
 e 

— day  of May, 2001. 

STEWART L. BELL 
CLARK COUNTY DISTRICT ATTORNEY 
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MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
Nevada Bar #1879 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 

,1 (702) 455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 	 Case No. C167783 
) 

Plaintiff, 	) 	Dept. No. IV 
) 

vs. 	 ) 	 NOTICE OF APPEAL 
) 

ROBERT JAMES DAY, 	 ) 
) 

Defendant. 	) 
	 ) 

TO: 	THE STATE OF NEVADA 

STEWART BELL, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA and 
DEPARTMENT IV OF THE EIGHTH JUDICIAL DISTRICT COURT OF THE 
STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK. 

NOTICE is hereby given that ROBERT JAMES DAY, presently 

incarcerated in the Nevada State Prison, appeals to the Supreme 

Court of the State of Nevada from the judgment entered against said 

Defendant on the 9th day of May, 2001, whereby he was convicted of 

Count I--Robbery With Use of a Deadly Weapon and Count II--Burglary 

While in Possession of a Deadly Weapon, sentenced to a maximum of 

three hundred months and a minimum of one hundred (120) months in 

the Nevada Department of Prisons, with 382 days credit for time 

served; pay $25 Administrative Assessment Fee and $250 DNA Analysis 

S20 
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Fee; submit to a blood and/or saliva test to determine genetic 

markers or secretor status; Defendant adjudged a habitual offender. 

DATED this 8th day of June, 2001. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
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By 

ANNE M. DICKSON 
NEVADA BAR #5620 
DEPUTY PUBLIC DEFENDER 
309 SOUTH THIRD STREET, SUITE 4226 
LAS VEGAS, NEVADA 89155-2610 
(702) 455-4685 
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DECLARATION OF MAILING  

DEENA DANIEL, an employee with the Clark County Public 

Defender's Office, hereby declares that she is, and was when the 

herein described mailing took place, a citizen of the United States, 

over 21 years of age, and not a party to, nor interested in, the 

within action; that on the 8th day of June, 2001, declarant 

deposited in the United States mail at Las Vegas, Nevada, a copy of 

the Notice of Appeal in the case of The State of Nevada v. Robert 

James Day, Case .No. C167783, enclosed in a sealed envelope upon 

which first class postage was fully prepaid, addressed to Robert 

James Day 469140, High Desert State Prison, P.O. Box 650, Indian 

Springs, NV 89070. That there is a regular communication by mail 

between the place of mailing and the place so addressed. 

T declare under penalty of perjury that the foregoing is 

true and correct. 

EXECUTED on the 8th 4.67"-Iqf June, 200 

Deena Daniel 

RECEIPT OF A COPY 4m6 the foregoing Notice of Appeal is 

hereby acknowledged this F—day of May, 2001. 

STEWART L. BELL 
CLARK COUNTY DISTRICT ATTORNEY 
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REQUEST FOR ROUGH DRAFT TRANSCRIPT 
MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 
Nevada Bar #1879 
309 South Third Street, #226 
Las Vegas, Nevada 89155-2610 
(702) 455-4685 
Attorney for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 	 ) 
) 

Plaintiff, 	) 
) 

vs. 	 ) 
) 

ROBERT JAMES DAY, 	 ) 
) 

Defendant. 	) 
	 ) 

REOUEST FOR ROUGH DRAFT TRANSCRIPT 

TO: 	TINA SMITH, COURT RECORDER - DEPARTMENT NO. IV 

ROBERT JAMES DAY, defendant named above, requests 

preparation of a rough draft transcript of certain portions of the 

proceedings before the district court, as follows: 

Date or dates of proceeding: 3/12/01; trial commencing 

3/13/01 and ending 3/15/01; 5/9/01. 

Portions of the transcript requested: 	3/12/01, all 

44 proceedings; trial commencing 3/13/01 and ending 3/15/01, including 
all matters heard outside the presence of the jury, settling of jury 

64 	.4 
c-a xi 
00 ia instructions, and closing arguments; 5/9/01, all proceedings. 

ua 
lc 2j 	This notice requests a transcript of only those portions 

111 
CC "" 2 of the district court proceedings which counsel reasonably and in 
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good faith believes are necessary to determine whether appellate 

issues are present. Voir dire examination of jurors, opening 

statements and closing arguments of trial counsel, and the reading 

of jury instructions shall not be transcribed unless specifically 

requested above. 

I recognize that I must personally serve a copy of this 

form on the above named court reporter and opposing counsel. 

That the above named court reporter shall have twenty (20) 

days from June 8, 2001, to prepare an original plus three copies at 

State expense and file in the district court clerk the original 

rough draft transcript(s) requested herein. 

Further, pursuant to NRAP 3C(d)(3)(iii), the court 

reporter shall also deliver copies of the rough draft transcript to 

the Supreme Court clerk, to appellant's counsel and respondent 

counsel no more than twenty (20)days after the date of the 

appellant's request. 

DATED this 8th day of June, 2001. 

MORGAN D. HARRIS 
CLARK COUNTY PUBLIC DEFENDER 

By 
DIANNE M. DICKSON 
NEVADA BAR #5620 
DEPUTY PUBLIC DEFENDER 
309 SOUTH THIRD STREET, SUITE #226 
LAS VEGAS, NEVADA 89155-2610 
(702) 455-4685 
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CERTIFICATE OF SERVICE  

hereby certify that on the 8th day of June, 2001, 

served a true and correct copy of the foregoing Request for Rough 

Draft Transcripts on: 

Tina Smith, Court Recorder 
Department IV 
200 S. Third St. 
Las Vegas, NV 89155 

\L\ 
An 	employee of TheClark County 
Public Defender's Office 

RECEIPT OF A COPY of the foregoing Request for Rough Draft 

Transcript is hereby acknowledged this  g 	day of May, 2001. 
STEWART L. BELL 
CLARK COUNTY DISTRICT ATTORNEY 

By 	  
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3 	 DISTRICT COURT 

4 	 CLARK COUNTY, NEVADA 

5 

6 STATE OF NEVADA, 	 ) 
) 

7 	 Plaintiff, 	 ) 	CASE NO. C167783 
) 

8 	vs. 	 ) 	DEPT. NO. IV 
) 

9 ROBERT JAMES DAY, 	 ) 
) 

10 	 Defendant. 	 ) 
	 ) 

11 

12 	BEFORE THE HONORABLE KATHY A. HARDCASTLE, DISTRICT JUDGE 

13 	 MONDAY, MARCH 12, 2001 

14 
RECORDER'S TRANSCRIPT RE: 

15 	 DEFENDANT'S MOTION TO DISMISS INFORMATION 

16 

17 APPEARANCES: 

18 	For the State: 	 TIM FATTIG, ESQ. 

19 	
Deputy District Attorney 

WILLIAM A. HENN, ESQ. 
20 	 Deputy District Attorney 

21 
For the Defendant: 	 DIANNE DICKSON, ESQ. 

22 	 Deputy Public Defender 

23 

24 

111  25 RECORDED BY: Liz Garcia, Court Recorder/Transcriber 
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LAS VEGAS, NEVADA; MONDAY, MARCH 12, 2001; 9:00 A.M. 

THE COURT: All right, C167783, State of Nevada versus Robert 

James Day. This is defendant's motion to dismiss information. Mr. Day is 

present in custody. The basis that he set forth in the motion is not a legal 

basis for me to dismiss the information. 

MS. DICKSON: Your Honor, did you get the supplemental motion on 

file? There was a supplemental motion filed on Friday to it. 

THE COURT: No, do you have a copy of it? 

MS. DICKSON: I do, Your Honor. 

THE COURT: Let me take a look at it. You have to make sure we 

get courtesy copies. 

MS. DICKSON: Yes, Your Honor, I apologize for that. 

THE COURT: Basis - that you set forth in your motion is not 

something that would form the basis of a failure to preserve evidence. The 

motion is denied for that reason. 

All right. The trial date is set for today? 

MS. DICKSON; Your Honor, I had discussed with the District 

Attorney negotiations depending on the outcome of this motion and I believe 

we are not going to trial. 

MR. HEHN: I show a guilty plea agreement and a second amended 

information in the file. 

THE COURT: All right, then do you have a copy of those? 

All right, we'll trail it. 
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(Whereupon the matter was trailed) 

THE COURT: All right, recalling Day. 

MS. DICKSON: Mr. Day is reading this document, Your Honor. 

Could we - 

THE COURT: All right. What we'll do is we'll go ahead and take 

recess, they can take everybody else out and then bring him back. 

MS. DICKSON: Would it be possible to pass it until Wednesday, 

Your Honor, so I can go over everything with him? It's a very important 

decision. I think he's made the decision, but - 

THE COURT: No, we've got a jury coming in at 1:30 this afternoon, 

so I'm not going to make them come back. All right, we'll take a recess. 

They can bring him back. You can talk to him as long as you need to. 

(Whereupon a recess was taken 

and the Court reconvened 

at 1:30 p.m.) 

THE COURT: All right, we'll be on the record. This will be on 

C167783, State of Nevada versus Robert James Day. Mr. Day is present, 

counsel is present. 

Do you have something you wanted to put on the record? 

MS. DICKSON; Yes, Your Honor_ Mr. Day has been spending a lot 

of time in the law library and has actually come up with some very good 

things, but one of the things that he's concerned about is the fact that he's 

never been re-arraigned on the amended information that was filed. 

THE COURT: We can take care of that right now. The only thing the 

3 

Page 195 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 	• 

amended information added was - wasn't this the one where they added the 

habitual? 

MR. FATTIG: Yes. 

THE COURT: That's all it adds? 

MS. DICKSON: One of the concerns that Mr. Day has, Your Honor, 

is that the amended information charges him with Burglary and Possession of 

a Firearm, which is not the situation. 

THE COURT: The original information charged him with Robbery 

With Use of a Deadly Weapon and Burglary While in Possession of a Firearm. 

MR. FATTIG: The firearm language, Your Honor, looks like a typo. 

THE COURT: And the amended information - huh? 

MR. FATTIG: The firearm language looks like a typo, it was actually 

a knife rather than a firearm. 

THE COURT: All right, weapon. Well, the - 

MR. FATTIG: There's a statute, Burglary While in Possession of a 

Deadly Weapon. 

THE COURT: In the body of the information it says Burglary While in 

Possession of Firearm, but when you get to the actual charge itself, Count II 

is Burglary While in Possession of a Deadly Weapon. 

MS. DICKSON: Yes, Your Honor, and we would be concerned that 

the jury be properly advised. 

THE COURT: We can correct that. We can correct that, that's not a 

problem. 

MS. DICKSON: Thank you, Your Honor. 
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THE COURT: Actually, the habitual offender doesn't require a plea of 

not guilty to that, so there's nothing to re-arraign on. 

MS. DICKSON: The other matter of concern, Your Honor, is that Mr. 

Day - as the Court knows, the Court has denied our motion because of the 

failure of the State to preserve one of the witnesses against us. Mr. Day is 

going to have to take the stand. He does have a prior criminal record, and I 

wish to make certain before we go into it which offenses the State is going 

to be allowed to introduce against him. 

THE COURT: Which ones are you going to seek to introduce if he 

takes the stand? 

MR. FATTIG: Currently, Your Honor, we have a certified judgment of 

conviction of a prior conviction for bank robbery in 1984. He was sentenced 

to a period of 10 years, of which he was on probation and/or parole into 

the '90's, the mid-'90's. Under the statute, we are allowed to introduce 

certified judgments of conviction for impeachment of a witness if the period 

of confinement and/or period off of - 

THE COURT: I understand that. So, you've got the '84 conviction - 

MR. FATTIG: Yes. 

THE COURT: Have you got the '94 conviction? 

MR. FATTIG; As of right now, I do not. They have been ordered 

and we may obtain them in the next day, if he testifies tomorrow. But as of 

right now, I do not have either of the convictions out of North Carolina in the 

mid-'90's. 

THE COURT: All right. 
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MS. DICKSON: Your Honor, we would object to the State actually 

being allowed to use any of Mr. Day's prior record because of the prejudicial 

composition of that and because of the fact that he virtually has no one else 

who can present his defense, other than himself. If the Court's inclined to 

let the State introduce any prior record, I would argue that they should only 

be allowed to introduce the one they have a certified judgment for now as 

we start the trial, and that they be precluded from introducing any others. 

THE COURT: They can introduce the evidence from the 1984 

conviction. If they receive the certified copies, they can introduce the other 

two. 

MS. DICKSON: So, we will not know until some point in the future 

whether or not Mr. Day is going to be impeached with those convictions? 

THE COURT: Well, actually, technically they could ask about the 

other two convictions, but they'd have to be prepared to present evidence 

if he denied the other two convictions. 

MS. DICKSON: Right. 

THE COURT: So, they would need the certified copies. 

All right. Anything else? 

MS. DICKSON; No, Your Honor. 

THE COURT: All right, are we ready to go forward? 

MR. FATTIG: Yes. 

MS. DICKSON: Yes, Your Honor. 
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THE COURT: All right. Then, when you've got the jury in, I'll come 

back in. 

(Proceedings adjourned by Order of the Court 

until 10:30 a.m. the following day) 
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ATTEST: 	I do hereby certify that I have truly and correctly transcribed 
the sound recording in the above-entitled case. 

Court Transcriber 
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CLERK .4  
STATE OF NEVADA, 	 ) 

Plaintiff, 	 ) 	CASE NO. C167783 
) 

VS. 	 ) 	DEPT. NO. IV 
) 

ROBERT JAMES DAY, 	 ) 
) 

Defendant. 	 ) 

BEFORE THE HONORABLE KATHY A. HARDCASTLE, DISTRICT JUDGE 
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LAS VEGAS, NEVADA; TUESDAY, MARCH 13, 2001; 2:50 P.M. 

(Whereupon the following proceedings were held 

in the presence of the jury) 

THE COURT: The record can reflect we're back in the presence of 

the jury, all members of the jury panel are present, counsel for both sides are 

present, as is Mr. Day. 

Counsel, you may make your opening statement. 

MR. FATT1G: Thank you, Your Honor. 

OPENING STATEMENT 

BY MR. FATT1G: 

On April 22nd of last year, at just before one in the afternoon, the 

evidence in this case is going to show that the defendant walked into the 

Parkway Inn Motel, located at 5201 South Industrial. When he walked into 

the front lobby area, he did so with the intent to steal, by force if necessary, 

because he had a knife in his possession. 

Karen Walker was working the front desk that day. She will 

testify that when she turned around and looked up, she saw the defendant 

back behind the counter where the customers are not supposed to be. She 

will testify that she saw the defendant hold a knife, a pocket knife, and 

demanded — the defendant demanded from her that she open up the cash 

drawer to the register. Ms. Walker stepped back and told the defendant 

that the drawer was unlocked. The defendant then went to the drawers 

and opened them up, and began grabbing the money out using both hands. 
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At one point, Karen Walker will testify that she made a movement, a slight 

movement towards the telephone and that when she did that, the defendant 

told her, don't move, don't make me hurt you. 

After the defendant emptied the register, Ms. Walker felt it 

was safe, so she began to leave through a back door to this front desk office 

area. She will testify that before she made it out that back door, she saw 

the defendant stuffing the money which was in his hands into his jeans 

pocket. She then exited out the back door, went to her manager and told 

him what happened. The evidence will show that she then went around the 

corner and saw the defendant. The last time she saw the defendant he was 

headed northbound across a street called Ali Baba towards Tropicana. And 

the evidence in this case is going to show that this particular hotel is located 

a couple of blocks south of Tropicana Boulevard on Industrial. 

Within minutes, police were called and a description of the 

defendant was given over the radio. The description also included his 

direction of travel at that point in time. The evidence is going to show in 

this case that when that broadcast occurred, a police officer by the name of 

Dan Flaherty heard the broadcast. And Officer Flaherty heard the call and 

proceeded to go into that particular area of town. At some time just after 

one that afternoon, within a few minutes of the robbery at the Parkway, 

Dan Flaherty was driving westbound on Tropicana Boulevard. The testimony 

will be that Dan Flaherty saw an individual fitting the description of the 

robber at the hotel. When he did that, he pulled a U-turn, he came around, 

and he approached that person. That person was the defendant. 
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The testimony will be that Sergeant Flaherty, when he 

approached him, he saw the defendant talking to a truck driver at the Wild 

Wild West Truck Stop, right there on Tropicana. The testimony will be that 

Sergeant Flaherty exited his car - and he was not in a marked patrol car 

because he was a sergeant at the time and not a patrol officer; he was their 

supervisor. And when he got out of the car, he identified himself to the 

defendant as a police officer. He asked the defendant to please step in front 

of his car, and the evidence will show that the defendant was not very 

cooperative with Sergeant Flaherty, that when he asked him to step in front 

of his car, the defendant was rather agitated. 

The testimony will be that at a certain point in time, the 

defendant asked Sergeant Flaherty why he was questioning him, and the 

evidence will show that Sergeant Flaherty mentioned a robbery down the 

street. Right after he mentioned the word robbery, the defendant bolted. 

The defendant ran southbound through the parking lot of the truck stop, 

onto a very busy Tropicana Boulevard. The evidence will show that the 

defendant managed to avoid cars and run across Tropicana Boulevard. In 

hot pursuit at that time was Sergeant Flaherty. Sergeant Flaherty was able 

to stop a couple cars and safely get across the road as well. 

The evidence is going to show that the defendant attempted 

to escape by getting into a semi-truck that was parked at the McDonald's. 

And the defendant got into the truck, it was unoccupied at the time, and 

the evidence will show that Sergeant Flaherty was able to catch up to him 

and he ordered him from the truck. The defendant didn't comply with his 
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demands. At this point in time, backup arrived for Sergeant Flaherty. At a 

point in time, Sergeant Flaherty even had his firearm out and he was aiming 

it at the defendant, giving him orders. The defendant didn't comply. In fact, 

the evidence will show the defendant told him, just shoot me. Luckily, 

Sergeant Flaherty was able to get the defendant out of the vehicle, the cab 

of that truck. He was able to use moderate force, take him out, they both 

fall to the ground, with some backup assisting him, and the defendant was 

arrested. 

A search incident to arrest reveals two important pieces of 

evidence in this case. The defendant, at the time he was arrested, had 

slightly over a thousand dollars in cash bailed up and stuffed into each of his 

two front pockets in his jeans. The defendant also had a small pocket knife 

in his pocket. The thousand dollars, slightly over a thousand dollars you will 

hear, was taken over — taken out of the Parkway Inn that day. 

Ladies and gentlemen, an opening statement is a chance for 

both sides to lay out essentially coming attractions, the evidence, what 

evidence we expect we will prove in this case. At this point in time, it is 

your role as jurors to sit back and listen to the evidence as it comes from 

witnesses from the stand. You are the fact finders. It is your sole duty to 

determine what facts exist. 

Once you do that, at the end of the case Judge Hardcastle 

will give you jury instructions. Those jury instructions are the law. You 

shouldn't be concerned about the law at this point, that will come later in 

your deliberations. And after you have a chance to apply those instructions 
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to the facts that you hear from witnesses on that stand, the State is going 

to ask you to return verdicts of guilty on Count I - Robbery With Use of a 

Deadly Weapon, and Count II - Burglary While in Possession of a Deadly 

Weapon. Thank you. 

THE COURT: Counsel? 

MS. DICKSON: Thank you, Your Honor. 

OPENING STATEMENT 

BY MS. DICKSON: 

Ladies and gentlemen, Robert James Day is a lunnper. Some of you 

may not know what that is, as I didn't myself until I got involved in this 

case. A !Limper is someone who helps truck drivers, usually by helping them 

load or unload, doing other odd iobs. And lumpers in this town, at least 

some of the lumpers in this town, hang out outside the Wild Wild West 

Truck Stop because truckers know that's where they are. And they come 

to them when they need help and they hire lumpers for the day, for the hour, 

for two days, for however much time they need. And that's what Mr. Day 

did to earn a living last year at the time of his arrest. 

And, in fact, on this very day that's what he was doing, he 

was working for a truck driver. He had helped him that day, he was waiting 

to be paid, and while he was waiting to be paid he was shooting craps in the 

back of the truck with some of the other lumpers. The truck driver came 

back, Mr. Day went up to talk to him to get paid for what he had done, 

and it was at that time that the police officer appeared and spoke to him. 

Mr. Day and all of the lumpers live a little bit on the edge of what they're 
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supposed to be doing, because the Wild Wild West doesn't want them on 

their property and they're frequently chased away, both by the security and 

by the police. So, he's always on the look-out for somebody who is about 

to chase him off, and he ran. And there's some other reasons why he ran, 

which he will explain to you when he testifies, as I told you he would. And 

you're going to hear a lot more about Mr. Day, and because the trial is going 

to be very short, I'm not going to go into everything that you can be 

expected to hear during the trial. 

But, I would ask you to keep an open mind. The State has to 

go first, so you get to hear all of their witnesses first, but keep an open mind 

until you've heard all of the witnesses, including Mr. Day. And at the end of 

the trial, I'm going to ask you to find him not guilty. This is just a case of 

mistaken identity. Mr. Day is not the person who robbed the Parkway Inn. 

Thank you. 

MR. FATTIG: Karen Walker? 

THE CLERK: Come all the way forward. 

KAREN WALKER 

Having been called as a witness and being first duly sworn testified as 

follows; 

DIRECT EXAMINATION 

BY MR. FATTIG: 

0 	Ma'am — 

A 	Yes? 

0 	Where are you employed? 
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1 	A 	Now? 

2 	0 	Yes. 

3 	A 	I'd rather not say. 

	

4 	0 	Okay. What type of job do you have? 

	

5 	A 	I'm a desk clerk and a night auditor. 

	

6 	0 	Is it for a hotel here in town? 

	

7 	A 	Yes. 

	

8 	Q 	Back on April 22nd of 2000, where were you employed? 

	

9 	A 	Parkway Inn. 

	

10 	Q 	And is that located at 5201 South Industrial? 

	

11 	A 	It is. 

	

12 	Q 	And that's here in Las Vegas, Clark County, Nevada? 

	

13 	A 	Yes. 

	

14 	Q 	And what was your job assignment that day? 

	

15 	A 	I'm a desk clerk. 

	

16 	Q 	When did you come on duty? 

	

17 	A 	Seven o'clock that morning. 

	

18 	0 	Did something unusual happen that particular day? 

	

19 	A 	Yes. 

	

20 	Q 	What time did it start? 

	

21 	A 	A little before one. 

	

22 	Q 	Is that one in the afternoon? 

	

23 	A 	Yes. 

	

24 	Q 	The Parkway Inn, is that — could you describe a little bit in 

25 
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terms of where it's located? 

A 	It's right along 1 - 15 and it's on Industrial and Ali Baba, right 

on the corner. 

Q Is it close to Tropicana? 

A 	Yes, not far. 

Q 	Tropicana is north of that? 

A 	Right. 

Q A little before one in the afternoon on April 22nd, what was 

the first thing you noticed that was unusual? 

A 	I had Mr. Day behind the desk after I got off — I was on the 

phone with a maid, and I turned around and looked up and Mr. Day was 

behind the desk. 

Q When you say Mr. Day was behind the desk, do you see Mr. 

Day here in Court today? 

A 	Ida. 

Q Could you please point to hirn and identify a piece of clothing 

he's wearing today? 

A 	He's sitting over there in the white shirt. 

MR. FATTIG: May the record reflect the identification of the 

defendant? 

THE COURT: It may. 

MR. FATTIG: Thank you. 

BY MR. FATTIG: 

Q Could you describe where the check-in area of the hotel is 
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located? 

A 	Yes. There's a — right on the front of Industrial Road there's 

an office and there's a drive-thru. It's right in front of Industrial Road. 

0 	Is the check-in area in sort of a separate building? 

A 	It is. 

Q Is there only — how many doors go into this building? 

A 	There's two 

Q And where are those located? 

A 	One is in the front entrance-way and one is in the back office 

in the back. 

Q Are customers normally allowed to go in and out of the back 

office? 

A 	No. 

Q So, the only way to come in is through the front door? 

A 	Right. 

Q 	How close is it between the front door and the reception desk 

of the hotel? 

A 	I would say about from here to you. 

Q 	Okay. And may the record reflect that's approximately 14, 

15 feet. 

THE COURT: 12 feet. 

MR. FATTIG: 12 feet, Thank you. 

THE COURT: We've previously measured the courtroom. 

MR FATTIG: Okay, thank you. 
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BY MR. FATTIG: 

Before you saw the defendant behind the counter area, was 

anyone else in the building with you? 

A 	No. 

Did you see the defendant enter the building? 

A 	No. 

Is it normal for customers to get behind the area, the counter 

area, where you saw the defendant? 

A 	No. 

How do you go about getting to that area? 

A 	You have to go through a little gate and it goes behind the 

desk. There's just a small gate that goes through there to get back there. 

What were you doing immediately before you saw the 

defendant behind the counter? 

A 	I was talking to the head maid on the phone. 

Did you hang up with that conversation before you saw the 

defendant? 

A 	I hung up and then saw the defendant. 

MS. DICKSON: Excuse me, I'm sorry, could you maybe move the 

microphone closer to you 

THE COURT: Go ahead and move it just a little bit closer and you'll 

pick up a little better. Thank you. 

All right. You may proceed. 

MR. FATTIG: Thank you. 
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BY MR. FATTIG: 

Q Were you in that back area as well when you saw the 

defendant? 

A 	I was behind the desk, yes. 

Q How close were you when you first saw him? 

A 	He was standing right beside me when I first saw him. 

Q What did you do when you first saw him? Were you startled? 

A 	Yes. I asked him what he was doing back there and that he 

knew better, he's not supposed to be behind here - to leave. 

Q And did he say anything? 

A 	He said, just stand over there, be quiet, and open your money 

drawers. 

0. 	And what did you tell him? 

A 	The money drawers are open. 

Q What happened next? 

A 	I stood beside the phone over there where I was at the phone, 

and he had a knife in his hand and just told me to stand over there, and he 

proceeded to take all the money out, the bills, anyway. 

Q How much money was in the register? 

A 	There was just a little over a thousand dollars. 

Q And that was all in cash? 

A 	Right. 

Q 	How - could you describe how he was taking the money out 

of the register? 
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A 	He was just grabbing it with both hands. 

Did he have any weapon or anything? 

A 	He had a small knife in his hand. 

When did you first see that knife? 

A 	As soon as he wanted the drawers open, he had the knife in 

his hand. 

Could you describe what the knife looked like? 

A 	It looked like a little pocket knife. The blade was open, it was 

about two and a half, three inches. 

Two and a half, three inch long blade? 

A 	Yes. 

Could you tell what the body of the knife looked like? 

A 	No. 

Why was that? 

A 	It was in his hand. 

Did you ever attempt to contact help? 

A 	I started to dial 9-1-1, but he saw me and told me to be still, 

don't move, and he said, don't make me hurt you, and so I just stood still. 

And he had the knife in his hand when he said that? 

A 	Yes. 

Did you — were you able to leave the office area? 

A 	After he grabbed all the money that he could, then he ran 

over on the other side of the desk real fast, and when I seen that it was 

safe, I ran and latched the gate door and I ran out the back office door and 
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knocked on the door to the manager's apartment and told him to dial 9-1-1, 

we'd just been robbed. 

Q Did you see whether or not the defendant was doing anything 

with the money in his hands? 

A 	Yes, he was stuffing it in his pocket and he dropped a few 

bills on the floor. 

Q Could you tell what kind of pants he was wearing? 

A 	He was wearing blue Levi's, blue jeans. 

Q Did you tell whether or not the defendant obtained all of the 

money out of the drawer? 

A 	He just — no. 

Q Did he obtain all of the currency, the paper money? 

A 	The paper money. He left the change in the drawer. 

Q So, he did take all the currency? 

A 	Right. 

Q Do you have more than one drawer there at the Parkway? 

A 	We have two. 

Q Are they close to each other? 

A 	Right next to each other. 

Q Why do you have two drawers there? 

A 	Well, one is for our bank in case we need change, and the 

other one is to — is just to use for when we make change and for people that 

come in and pay for their rooms, if we need to make change. And if we 

don't have the correct change, then we have to get into the other drawer 
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and make more change, for larger bills. 

Q And how much money do you keep on hand for change? 

A 	Five hundred. 

Q And then, the additional money would have been money you 

took in? 

A 	Yeah, all but two hundred, a hundred. 

Q Was that money in there when you came on duty, the two 

hundred? 

A 	Right. Two hundred, yes. 

O And then you took in approximately three hundred and some? 

A 	Right. 

Q Did you see the defendant actually leave out those front 

doors? 

A 	No. 

Q He was still standing on the other side of the counter stuffing 

money the last time you saw him, before you left the office building? 

A 	Yes. 

Q 	You mentioned you went and went for help, where did you 

go, specifically? 

A 	I ran out the back office door and the manager's — his 

apartment is right there, right behind the office. 

Q And you informed him what had occurred? 

A 	That I had just been robbed and to call 9-1-1. 

O What did you do after you did that? 
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A 	Then I ran around the building and looked around to see if I 

could see where Mr. Day was going. And I saw him running between the 

laundry room and the other building where the other rooms are on the other 

side of the office. And then I ran around and followed him and stayed far 

enough away to where he couldn't see me, and then I saw him going over 

across Ali Baba and through some industrial buildings towards Tropicana. 

Q So, is it fair to say he was heading north across Ali Baba? 

A 	Yes. 

Q Towards Tropicana? 

A 	Right. 

Q Did he have a shirt on at that time? 

A 	Yes. 

Q What kind of shirt was it? 

A 	He had a blue and white T-shirt on. 

Q Did the police arrive on the scene? 

A 	As soon as I went back around the building, they were sitting 

there. 

Q How much time elapsed? 

A 	A couple of minutes, maybe five, not much. 

Q Not much? 

A 	No. 

O Did you give the police a description of the robber? 

A 	I did. 

O Did you give them the direction you saw him going? 
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A 	Yes, I did. 

Q And, just for the record, was he running or walking, or how 

was he - driving or - 

A 	He was just kind of between walking and running, just in a 

hurry. 

Q You didn't see him get in a vehicle? 

A 	No. 

Q After the police came and you gave them the information, 

were you taken to another location? 

A 	Yes, I was. 

Q And how much time elapsed before you were taken 

somewhere? 

A 	Maybe 20 minutes or so. 

Q Where were you taken? 

A 	I was taken to the Harley shop over on Tropicana, next to 

McDonald's. 

Q And that would be 3535 West Tropicana? 

A 	I'm not sure what the address is, I just know where it was. 

Q Was it fairly close to where the Parkway Inn is at? 

MS. DICKSON: Your Honor, I'm going to object to that. I think 

that's - fairly close is subjective. 

THE COURT: Overruled. 

BY MR. FATTIG: 

Q What did you see when you got there? 
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A 	I seen a lot of policemen and I seen Mr. Day standing over by 

the officers' car. 

Q You saw the defendant there? 

A 	Right. 

Q Had the defendant changed his appearance at all? 

A 	His shirt was off. 

Q Had you - prior to April 22nd of 2000, had you seen the 

defendant before? 

A 	Yes. 

O How many times? 

A 	Quite a few times, maybe ten times or so. Not often, but he 

had been there a few times to rent a room. 

O And the context of your meeting him was business only? 

A 	That's correct. 

O He stayed at the Parkway Inn occasionally? 

A 	Occasionally, yes. 

MR. FATTIG: Court's indulgence. 

BY MR. FATTIG: 

O Were you present when the police gave some money back to 

the Parkway Inn? 

A 	Yes, I was. 

0 	So, you know how much money they gave the Parkway Inn 

back? 

A 	I think they gave almost all of it back but around twelve 
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• 	• 
bucks, or twelve dollars, and that - 

MR. FATTIG: Nothing further. 

CROSS EXAMINATION 

BY MS. DICKSON: 

Q Ms. Walker, you no longer work at the Parkway Inn, is that 

correct? 

A 	That's correct, 

Q How long has it been since you worked there? 

A 	I left there around June of last year - yeah. 

Q And how long had you worked there? 

A 	A little over a year. 

Q During that time you were the desk clerk? 

A 	Yes. 

Q So, for a little over a year, you were the desk clerk at the 

Parkway Inn, is that correct? 

A 	That's correct. 

Q Now, you said that you saw Mr. Day in that Inn before? 

A 	Yes. 

Q How many times? 

A 	I'm not sure exactly how many times. I seen him a few 

times, he'd come in and rent a room. 

Q And when someone comes to the Parkway Inn to rent a room, 

they have to present 1.D., don't they? 

A 	Most of the time, yes. 
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1 ' 	Q 	Isn't that required legally to have I.D. to rent a room? 

2 	A 	Yes. 

3 	Q 	Have you ever looked through the books since this time to see 

4 if you've seen Mr. Day's name in any of those books? 

5 	A 	No, ma'am. 

6 	Q 	Has anybody asked you to do that? 

7 	A 	No, ma'am. 

8 	Q 	Can you give me a time frame during which you saw Mr. Day 

9 at the Inn? 

10 	A 	No, I really can't. Usually in the evening he'd come in and 

11 sometimes he would call. 

12 	Q 	I'm sorry, I wasn't clear. What I meant was, you said you 

13 saw him maybe ten times, is this over a period of a month, six months, a 

14 year, two years? How long a period? 

15 
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2311 family or friends or where he's going or what you're doing, nothing like that? 

2411 	A 	No. 

25 
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A 	in the time that I had been working there. 

Q So, you'd been seeing him for about a year or over a year? 

A 	Right. 

Q Had you ever had any conversation with him? 

A 	Some. 

Q 	What kind of conversation? 

A 	Just regular conversation about — mostly about a room. 

Q Nothing other than business kinds of talk, no chit-chat about 

I 
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1 	Q 	Now, this — let's go back to April of last year, about one 

2 o'clock in the afternoon is when this had happened, is that correct? 

3 	A 	That's correct. 

	

4 	0 	And you said that you hadn't seen anyone come into the 

5 office. Was your back towards the door when you were on the phone? 

	

6 	A 	Yes, it was. 

	

7 	Q 	So, the next thing you know there's somebody standing next 

8 to you, is that right? 

	

9 	A 	Yes. 

	

10 	Q 	Behind you, right next to you — where exactly? 

	

11 	A 	In front of me, over to the side of me. 

	

12 	Q 	So, sort of front and side? 

	

13 	A 	Right. 

	

14 	Q 	And were you still on the phone? 

	

15 	A 	I just put the phone down. 

	

16 	Q 	So, you put the phone down, did you kind of turn at that 

17 point? 

	

18 	A 	Right. 

	

19 	Q 	And that's when you noticed him? 

	

20 	A 	Yes. 

	

21 	Q 	How big is this office area? 

	

22 	A 	Behind it, the desk, or what? 

	

23 	Q 	The whole office where things take place, registration. 

	

24 	A 	Maybe to the front desk there to about the middle of your 

25 
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desk to right over about here where I'm at. 

Over to the wall? 

A 	No, to - in front of this right here. 

0. 	Where the jury - where the jurors are? 

A 	Yeah. 

So, from about the front of the jury box to about here? 

A 	In the front of your desk, ma'am. 

The front of my desk? 

A 	Yes. 

0. 	Then up to that wall? 

A 	About right here where I'm sitting, maybe a little smaller, I'm 

not sure. 

And it's been awhile since you've been there? 

A 	Yeah. 

0. 	You didn't go back after you left there in June, just to refresh 

your memory or anything about it? 

A 	No, but I've been back there. I've had - 

Q 	Still friends there? 

A 	Yeah. 

0. 	And there's a counter. Does this run the entire length of the 

room or just part of the room? 

A 	Well, there's a wall, a small wall about so big, and then 

there's a gate, and then the desk runs all the way over to the wall. It's wall 

to wall, though. 
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Q Okay, that was my question, wall to wall. Is this gate locked 

at all? 

A 	It's supposed to be locked, but the maids were coming in and 

out for rooms and information from me, so I wasn't — I just didn't lock it, I 

didn't have it locked. 

Q 	How does it lock? 

A 	There's two latches, one on the top and one on the bottom, 

and we latched the bottom and the top one. 

Q Do you need a key to unlatch it? 

A 	No, it's just a little latch that just comes down and then pulls 

over. 

Q So, if someone wanted to get behind this gate even if it was 

latched, they could just reach over and unlatch it? 

A 	Only if they unlatch the bottom one, too. If it's locked, it's 

usually both latches are locked. 

16 ' 	Q 	But, in any case, it wasn't locked on this date is what you're 

17 saying? 

18 	A 	It wasn't locked, no. 

19 	Q 	And you hadn't heard anybody come in, is that right? 

20 	A 	No, I didn't. 

21 	Q 	And I assume there was nobody else in the office at this 

22 time? 

23 	A 	No. 

24 	Q 	Now, when you put down the phone, sort of turned and saw 

25 
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the person standing next to you, did you see any weapon at that point? 

A 	I saw a knife in his hand. 

O You saw it at that point? 

A 	Yes. 

o 	Okay. Now, I had understood you to say you first saw it 

when he was in the drawers, but you saw it before that? 

A 	No, he had it in his hand when he was - 

Q 	Which hand? 

A 	He had it in his right hand, I think. I'm not - 

Q You're not sure? 

A 	No. 

O And all you could see was a two and a half, three inch blade, 

is that what you said? 

A 	That's correct. 

O You couldn't see any more of the knife? 

A 	No. 

Was he doing anything in particular with the knife? 

A 	No, he just held it in his hand. 

Where was his hand - up, down? 

A 	It was at his side or kind of to his side, or on mid-waist. 

Around - about his waist, at first. 

So, like with his arm bent, like I'm standing, something like 

this? 

A 	Yeah, he just had it, just kind of a little down — 
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1 ' 	Q 	Down further? 

2 	A 	Yeah. 

3 	Q 	Okay. So, maybe it's sort of calf high? 

4 	A 	Yeah. 

5 	0 	How long was this person in the office? 

6 	A 	Not very long, just long enough to grab all the money and 

7 leave. 

8 	Q 	Which probably took less than a minute? 

9 	A 	Well, it might have been a little longer than that because he 

stood over on the other side of the desk and stuffed it in his pockets, and I 

ran out and I don't know. 

Q Okay, that's correct, you said you didn't actually see him 

leave? 

A 	No. 

O How long were you in the office with him? 

A 	Long enough to latch that door and run out the back door 

after he had taken the money — not very long. 

Q Now, do I understand, you didn't open the drawers, he 

opened them himself? 

A 	Yes. 

Q Did you, like, indicate where they were or something, or was 

it obvious that these were the money drawers? 

A 	I think it was obvious to most everybody that came in there 

which — where the money drawers were. 
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• 
You said when you start your shift you have some money in 

one drawer to make change from? 

A 	Um-hum. 

O And that's a fixed amount, is that correct? 

A 	Right. 

O Of five hundred dollars? 

A 	Yes. 

ci 	Is that every day it was five hundred dollars? 

A 	At all times its five hundred. 

ci 	Now, if somebody comes in and you don't have enough 

change in your other drawer, then you would make change out of that 

drawer? 

A 	Yes. 

ci 	But you would always keep five hundred dollars in there? 

A 	Yes. 

o So, if you needed change for a hundred dollar bill, you would 

put the hundred dollar bill in the five hundred dollar drawer, correct, and take 

out five twenties or something? 

A 	Yes, if I don't have it in the first drawer, yes, I would. 

ci 	Now, did you - you told us that there was some money in the 

second drawer before you started your shift, is that correct? 

A 	Yes. 

And how much was that? 

A 	It was two hundred when I started; a little over. 
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Q So, you actually started the day with seven hundred dollars? 

A 	Right. 

Q And you had at least that when you were robbed at about one 

o'clock? 

A 	Well, I had that and plus what I had taken in. 

Q Now, that was my next question. Do you know how much 

you took in? 

A 	A little over three hundred or a little less than three hundred. 

Q Do you know exactly how much you took in? 

A 	No. 

CI 	Have you ever looked at the records to see how much you 

took in? 

A 	At the time that we were robbed, I looked in the computer 

and I got an estimated figure out, but I don't remember what it was exactly. 

Q And did you tell the police what that estimated figure was? 

A 	Yes. 

Q Does the figure $1,051 ring a bell? 

A 	It's close, yes. 

O. 	When you say it's close, it's like — you're not sure? 

A 	I'm really not sure. I don't remember how much exactly. 

Q Do you know whether anyone else did an exact count of how 

much was missing? 

A 	I think my — the manager and I did it together. 

O. 	Okay, when was that, afterwards? 
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A 	Yes. 

Q 	Obviously it was afterwards, after the police had gone or 

while they were still there? 

A 	No, I think they were gone. I'm not really sure, I don't 

remember if it was - 

CI 	But you don't remember what that exact count was either, is 

that correct? 

A 	I just know that it was over a thousand dollars. I don't know 

the exact count, no. 

O Now, this is all computerized at the Parkway, is that correct? 

A 	Yes. 

Q So, when someone comes in you enter it in the computer to 

show that you've received however much a room costs, is that correct? 

A 	Yes. 

Q Is there anything that indicates what kind of denominations of 

bills you take in? 

A 	No. 

0 	So that your machine wouldn't show like, somebody gave you 

a fifty dollar bill and you had to make change? 

A 	No. 

O Now, you said that you basically told him the drawers are 

unlocked and he can go ahead and help himself, correct? 

A 	Correct. 

O And you said he was taking money with both hands, is that 
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correct? 

A 	Yes. 

Was the knife still in his hand at that time? 

A 	Yes. 

So, he was taking money with both hands and stuffing it in 

his pockets at that point, or not? 

A 	No. 

O Just taking it in his hands and then he's out the gate, is that 

right? 

A 	Right, yes. 

With the money still in his hands? 

A 	Yes. 

Now, when he's leaving he has his back to you, though, is 

that right? 

A 	Yes. 

And then you - what did you see him do? 

A 	The only thing I seen him do is stuffing the money in his 

pockets. 

Okay, again, did he have his back to you while he's doing 

that? 

A 	No, he's just standing there, he's sideways to me. 

O Sort of sideways? 

A 	Yes. 

O And you saw him putting this into both pockets? 
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A 	I don't recall him putting it in both pockets. I just remember 

him stuffing it in one pocket, or I don't remember. I ran out the back door. 

I wasn't concerned about that. 

Q 	And while he was stuffing it in either one or two pockets, did 

you still see the knife? 

A 	No. 

Q Do you know what happened to it? 

A 	No. 

Q Now, you went back to the manager's - is it an office or is it 

his room there, or what is this where the manager is? 

A 	Where he lives? 

Q 	Is that - he lives at the Parkway Inn? 

A 	Right. 

Q So, this is his residence, basically, that you're going to, is that 

right? 

A 	Right. 

0_ 	Does he have an office there as well, or does he use the 

office that you were using when he uses an office? 

A 	There's an office in the back of where I was. 

Q And is that where he was? 

A 	No, he was in his apartment. 

Q So, you went back to his apartment, which I think you told 

Mr. Fattig is a separate building, is that right? 

A 	Yeah, it's right out the door, the back door. 
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Q 	Now, the Parkway Inn itself has how many rooms? 

A 	One hundred and thirty-two, I think, or thirty-one. 

Q And I don't know the exact configuration, but there's rooms 

on the north side and rooms on the south side, and then the office is in the 

middle of them, is that correct? 

A 	Correct. 

O And you actually drive through like an archway of some sort 

in between the buildings, correct? 

A 	Correct. 

Q And that's where you were going — you had been in the office 

and that's where you went, further into that sort of arched area to your 

manager's apartment? 

A 	No. 

Q Where is the manager's apartment? 

A 	The manager's office is behind the arch, behind the office. 

O In between the two? 

A 	It's on the south side, yes. 

Q 	And you went back there, told him we've been robbed, to 

call 9-1-1? 

A 	Yes. 

Q Did you immediately leave then or did you wait while he made 

the phone call? 

A 	No, I left. 

O Did you give him any kind of description to give the police? 
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A 	No. 

Q Did you get on the 9-1-1 call at all? 

A 	No. 

Q So, you didn't give 9-1-1 any description and you didn't give 

your manager any description to give them, is that right? 

A 	That's correct. 

Q You don't know how 9-1-1 would have gotten the description 

do you? 

A 	No - oh, no, I don't know personally, no. 

Q What was the - well, did you give any description before the 

police actually arrived? 

A 	Well, actually there was a worker there that had came in, he 

saw me running around and I told him what happened and what the guy 

looked like, and he ran after him. So - 
Q 	And who was that man? 

A 	His name was Julio, and that's a possibility that, from what I 

understand, he was the one that called, too. 

a 	So, was that before or after you talked to your manager? 

A 	It was after - I'm not sure. 

Q Okay. So, you talked to your manager and you talked to 

Julio, you're not quite sure the order, is that correct? 

A 	I talked to Julio first, but - no, I don't remember the order. 

Q And then you went back out to the front of the building, is 

that right? 
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A 	Right. 

Q To see if you could see where the person had gone? 

A 	Yes. 

Q 	And when you go out the front, you're heading east, is that 

correct, to go through the archway towards 1-15? 

A 	Excuse me, would you repeat that? 

Q Let me start again. When you go through this archway that's 

in the front of the Parkway Inn - 

A 	Right. 

Q 	- if you're going through that, you're facing towards the east, 

is that correct? 

A 	If you drive through that, you're going to the south, so you 

would be headed south, I think. 

Q Doesn't the archway face on 1-15? 

A 	Yeah, it does. 

Q And then 1-15 runs to the east of the Parkway Inn, is that 

correct? 

A 	Right. 

Q So then, you went out through the archway, and did you 

actually go to the north or did you just look to the north at that point? 

A 	I only looked at that point. When I left the manager's 

apartment, I only looked around the corner. 

Q 	And when you say the corner, are you talking still in the front 

of the building or are you actually going around to the side? 
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A 	Behind the — no, behind the office. And I went around to the 

side of the office and looked around the side of the office to see if I could 

see Mr. Day and where he was going. I just seen him going between the 

laundry room and the building on the north side. 

Q Okay, now where's the laundry room? 

A 	It's right in front of the office. It's the other side of the 

archway. 

Q 	And what direction was he heading in at that time? 

A 	He was heading north. He was going around the building, 

so he would be heading towards 1-15 and then he went straight over to All 

Baba and over towards the industrial buildings over there, across the street 

from All Baba. 

Q So, you saw him come out the front and go — All Baba is the 

little street right to the north of the Parkway Inn, is that right? 

A 	I didn't see him coming out of the front, I only seen him 

walking over between the buildings. 

Q Okay, I'm sorry, I misstated. You saw him crossing Ali Baba, 

which is the street directly to the north of the Parkway Inn, is that correct? 

A 	Yes. 

Q And then you saw him going into an industrial area, did you 

say? 

A . 	Yes. 

Q 	Into some buildings or just like lots, what are you talking 

about? 
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