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18 APPEARANCES: 

19 

20 

THE STATE OF NEVADA 

Plaintiff, 	CASE NO. C177394 

vs. 	 DEPT. NO. Il 

KIRSTIN BLAISE LOBATO, 

Defendant. 

For the State: 	 SANDRA DiGIACOMO, ESQ. 
Deputy District Attorney 

WILLIAM KEPHART, ESQ. 
Deputy District Attorney 

For the Defendant: 	 PHILIP KOHN, ESQ. 
Special Public Defender 

22 

23 

24 
GLORIA NAVARRO, ESQ. 
Special Public Defender 

25 Recorded by: SHARLEEN NICHOLSON, Court Recorder 

900632 

BEFORE THE HONORABLE VALORIE J. VEGA, DISTRICT JUDGE 

FRIDAY, MAY 10, 2002 

RECORDER'S TRANSCRIPT RE: 
JURY TRIAL 

VOLUME 3 - DAY 5 
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1 

	

3 	 (Whereupon the following proceedings were held 

4 	 outside the presence of the jury) 

	

5 	THE COURT: The record shall reflect that we're convened outside the 

6 presence of the jury in State versus Lobato, C177394, in the presence of Miss 

7 DiGiacomo, Mr. Kephart, Mr. Kohn, Miss Navarro and Miss Lobato. 

	

8 	 State may proceed. 

	

9 	MR. KEPHART: Thank you, Your Honor. 

	

10 	 Your Honor the hearing today we ask the Court to allow for 

11 purposes of the, I believe it's a Supreme Court requirement, that we need to 

12 do a voluntariness hearing because we intend to introduce the defendant's 

13 statement that she gave to the police on the 20t h  of July. 

	

14 	 Before we get started, I want to apology to the Court, I informed 

15 Mr. Kohn that the statement was given in the jail. And, in fact, Mr. Kohn is 

16 correct, it was given at the defendant's house in Panaca. 

	

17 	 So, we're prepared to proceed on that. The detective is here, if I 

18 could start, Your Honor. 

	

19 	THE COURT: You may. 

	

20 	MR. KEPHART: Okay. The State would call Detective Thowsen. 

	

21 	MR. KOHN: For the record, I knew wasn't misleading: I just knew that. 

22 And it was -- it's just one line at the very end of the statement, wasn't in the 

23 beginning of the statement where it normally is. 

	

24 	THE COURT: Okay. Thank you, Mr. Kohn. 

25 

FRIDAY, MAY 10, 2002; 8:30 A.M. 

000639 
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THOMAS THOWSEN 

having been called as a witness by the State, being first duly sworn, testified 

as follows: 

THE CLERK: State your name, spelling it for the record, please. 

THE WITNESS: Thomas D. Thowsen, T-h-o-w-s-e-n. 

DIRECT EXAMINATION 

BY MR. KEPHART: 

Q Sir, how are you employed? 

A 	I'm a police officer with the Las Vegas Metropolitan Police 

Department assigned as a homicide detective. 

MR. KOHN: Oh, Your Honor, we can stipulate that he is a detective for 

12 homicide. That he is the lead investigator in this case. And whatever else will 

13 just get us right to -- 

14 	MR. KEPHART: Okay. 

15 	 Detective, I want to draw your attention to July 20 th  of 2001, ask 

16 you if you had the opportunity to come into contact with an individual that you 

17 know as Kirstin Blaise Lobato? 

18 	THE WITNESS: Yes. 

Q (By Mr. Kephart) And, is she in the courtroom now? 

A 	Yes, she is. 

MR. KEPHART: Your Honor, just for the record can you identify her just 

so we know who you're talking about? 

THE WITNESS: Yes, I can. 

Q (By Mr. Kephart) Can you point to her and tell us what she's 

1 

3 

4 

5 

6 

7 

8 
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10 
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20 

21 

,2 
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25 
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1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

wearing? 

A 	She's the young lady wearing the taupe colored jacket with the 

brown hair. 

MR. KOHN: And we'll stipulate that he identified my client, Your Honor. 

Q 	(By Mr. Kephart) Okay. Where is it that you came into contact 

with the defendant on July 20t h ? 

A 	At her residence. 

Q 	And where is that? 

A 	In Panaca, Nevada. 

Q 	Okay. And for what reason were you contacting her in a 

residence in Panaca? 

A 	To speak to her about a homicide investigation. 

Q 	Okay. And what date was it that that homicide occurred? 

A 	On the 8 th  of July, 2001. 

Q 	In what city? 

A 	In Las Vegas, Nevada, in Clark County. 

Q 	And was the individual identified? 

A 	Yes. 

Q 	What was his name? 

A 	The victim was Duran Bailey. 

Q 	Okay. And can you tell me when it was that you what time it 

22 was that you came into contact with the defendant? 

23 	A 	It was just before 6:00 in the evening. 

24 	Q 	Okay. And who was all present when you came into contact with 

25 

000641 
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1 the defendant? 

A 	It was at her residence. Her sister was in another room. A 

3 Sergeant Carey Lee from the area police department was there. And, my 

4 partner, Detective Jim LaRochelle. 

	

5 
	

Q 	Okay. And can you tell me if there came a point in time where 

6 the defendant agreed to give you a statement with regards to your 

7 investigation? 

	

8 
	

A 	Yes. 

	

9 
	

Q 	Okay. Did you inform her why you were there? Did you inform 

10 her why you were there? 

	

11 
	

A 	Yes. 

	

12 
	

Q 	Did you inform her that you were a homicide detective with the 

13 Las Vegas Metropolitan Police Department? 

	

14 
	

A 	That I was and that my partner, Detective LaRochelle, was. 

	

15 
	

Q 	Okay. And she agreed to give you a statement? 

	

16 
	

A 	Yes, she did. 

	

17 
	

Q 	Is there anything that you do prior to actually taking a statement 

18 that you've been trained to do in the past with regards to Miranda warnings? 

	

19 
	

A 	Yes, we have a, an actual rights of person arrested card that we 

20 will present to an individual that we're going to be interviewing. And if they 

21 can read and write the English language, we'll normally have them read that 

22 aloud or I will, is my practice, have them read that aloud to make sure that 

23 they can read it at their own pace and fully understand it. 

	

24 
	

Q 	Okay. 

000642 

25 
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1 	A 	And then have them sign it, date it and return it to me. 

Q 	Did that happen in this case? 

	

3 	A 	Yes, it did. 

	

4 	MR. KEPHART: May I approach, Your Honor? 

	

5 	THE COURT: You may. 

	

6 	Q 	(By Mr. Kephart) I'm showing you what's been marked as State's 

7 Proposed Exhibit 123 and ask you if you can recognize what that is? 

	

8 	A 	This is a copy of the actual rights' card that has my signature on 

9 it, the date of 7/20, 2001, and the time of 5:55 p.m., as well as the event 

10 number and the signature of Kristin Blaise Lobato. 

	

11 	Q 	And who is the -- with the name of Kirstin Blaise Lobato, who 

12 wrote that? 

	

13 	A 	The signature? 

	

14 	Q 	Yes. 

	

15 	A 	Miss Lobato wrote that. 

	

16 	Q 	Okay. In your presence? 

	

17 	A 	Yes. 

	

18 	Q 	Okay. What about the date and the time? 

	

19 	A 	The date and the time she wrote as well. 

	

20 	Q 	Okay. Now, that's not in the correct place on the card, is that 

21 right? 

A 	That's correct. 

Okay. But she wrote it in on her own? 

A 	Yes. 

25 

27 

23 

24 
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1 	Q 	Okay. 

	

2 	A 	At my request. 

	

3 	Q 	Okay. And this is, also is accompanied with photographs of her? 

	

4 	A 	Yes, it is. 

	

5 	Q 	Okay. And the rights' card you indicated you had her read it? 

	

6 	A 	Yes, I did, out loud. 

	

7 	Q 	After she read it and signed it did she indicate whether or not she 

8 wanted to speak to you? 

	

9 	A 	Yes, she did. 

	

10 	Q 	Just so we, you know where we're at here, did she also provide 

11 to you certain consent to search for purposes of collecting DNA, her actual 

12 room in Panaca and her car, her Pontiac Fiero? 

	

13 	A 	Yes, she did. 

	

14 	Q 	I'm showing you what's been marked as State's Proposed Exhibit 

15 124, can you tell me if you identify those? 

	

16 	A 	Yes, these are copies of the three consent to search cards. These 

17 were obtained after-obtaining her statement from her. 

	

18 	Q 	Okay. And did that also take place in Panaca? 

	

19 	A 	Yes, it did. 

	

20 	MR. KEPHART: Your Honor, I'll move to admit State's Proposed Exhibit 

21 123 and 124. 

	

22 	MR. KOHN: I guess that'd be subject to what comes out of this hearing, 

23 Your Honor. I'd ask the Court to withhold. 

	

24 	THE COURT: The ruling will be held in abeyance. 

000644 
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16 

17 

18 

20 

21 

Q (By Mr. Kephart) When the defendant read this rights of person 

arrested, this is her Miranda warnings, is that correct? 

A 	That is correct. 

Q Okay. When she read these rights and signed it, you indicated 

that she was willing to give you a statement? 

A 	Yes. 

Q And did she -- then did she give you a statement? 

A 	Yes, she did. 

Q Okay. And in that form of the statement, before she actually gave 

10 you a statement on tape, did she also talk to you about why you were up there 

investigating a homicide? 

A 	Yes. 

Q And Jim LaRochelle was there as well? 

A 	Yes. 

Q 	Okay. And she was forthright with you? 

A 	Yes, she was. 

Q Okay. -And when she agreed to give you a statement on tape--

and she never stopped the tape or asked you to not question her any longer or 

19 anything like that? 

A 	No, she did not. 

Q Okay. 

A 	She asked to go blow her nose at one point I think is the only 

23 thing she asked if she could do, but nothing -- 

Q Was she allowed to do that? 

25 

24 
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1 A 	Yes, she was. 

MR. KEPHART: Okay. 

Your Honor, once again, 	renew my request to admit State's 

Proposed Exhibit 123, 124. 

THE COURT: Would you approach so that i can review them. 

(Reviewing) 

Are you passing the witness? 

MR. KEPHART: Yes, Your Honor. 

CROSS-EXAMINATION 

BY MR. KOHN: 

Q 	So, on July the 20' you went to Panaca to meet my client? 

	

A 	Yes. 

Q 	How were you dressed? 

	

A 	In plainclothes like a normal day. 

	

Q 	Were you wearing a hat that said Metro on it -- 

	

A 	No, I-- 

Q -- Metro homicide? 

	

A 	-- I normally don't do that. 

	

Q 	But you know what kind of hat I'm talking about? 

	

A 	Yes. 

	

Q 	Were you wearing a suit? 

	

A 	I don't believe so. 

	

Q 	But you identified yourself as a police officer? 

	

A 	Yes. 
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Q 	But prior to going to her house you learned some things about 

Blaise Lobato, isn't that correct? 

	

3 	A 	That's correct. 

4 	Q 	You Scoped her? 

	

5 	A 	Yes. 

	

6 	Q 	You learned that she was a victim? 

	

7 	A 	Yes, I did. 

	

8 	Q 	You then -- Your Honor, I'm just leading because I've read the 

9 report and it'll be quicker this way. 

	

10 	 And you learned that she was a victim of a child molest? 

	

11 	A 	Yes, 1989. 

	

12 	Q 	And you obtained that report and you read the report, is that 

13 correct? 

A 	Yes. 

Q 	You went to her house? 

A 	Yes. 

Q 	You identified yourself? 

A 	Yes. 

Q 	What was the first thing you said to her? 

A 	I believe the first thing that I said after introducing myself and 

21 Detective LaRochelle is that we were there to talk to her because we had 

22 heard that something had happened to her and she had to defend herself in Las 

23 Vegas. 

	

24 	Q 	Then what did you talk about? 

25 

1 

2 

14 

15 

16 

17 

18 

19 

20 

00064"; 

Michelle
Text Box
000113



A 	Her vehicle being very distinct with its license plate. 

Q 	Why was that important? 

A 	Because I had information to believe that she was concerned that 

somebody may have seen her vehicle. 

	

5 	Q 	When, in fact, no one in Las Vegas identified her vehicle, isn't that 

6 correct? 

	

7 	A 	That's correct. 

	

8 	Q 	So, you talked about her vehicle, you talked about that she had 

9 been assaulted in Las Vegas recently, right? 

	

10 	A 	Yes. 

	

11 	Q 	Then what did you talk about? 

	

12 	A 	Then I told her that I knew that she'd been hurt in the past. 

	

13 	Q 	And what were you referring to? 

	

14 	A 	I didn't say it but I was referring to the incident in 1989. 

	

15 	Q 	And it was clear to her what you were talking about, wasn't it? 

	

16 	A 	I'm not sure what her thought process is. 

	

17 	Q 	Okay. . 

	

18 	A 	I can only say how she reacted to it. 

	

19 	Q 	I'll withdraw it. If your answer is speculative, I'll withdraw the 

20 question. 

	

21 	A 	Okay. 

	

22 	Q 	How did she react? 

	

23 	A 	She began to cry. 

	

24 	Q 	And she seemed visibly upset to you? 
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A 	Yes. 

	

2 	Q 	And then what did she say to you? 

	

3 	A 	I didn't think anyone would miss somebody like him, 

	

4 	Q 	Then what did you do? 

	

5 	A 	I asked her to calm down and that I needed to talk to her about it. 

6 And, first, I needed to be aware of the rights on the rights' card and asked her 

7 if she could read that out loud. 

	

8 	Q 	So, then you immediately Mirandize her after she said someone -- I 

9 didn't think anyone would miss him, is that correct? 

	

10 	A 	Yes. 

	

11 	Q 	You indicated that you have people read the Miranda card aloud? 

	

12 	A 	Yes. 

	

13 	Q 	And it was clear to you that she could read the words? 

	

14 	A 	Yes. 

	

15 	Q 	What made you believe she understood the words? Do you 

16 understand, so just wouldn't be able to recite what one reads and, actually, 

17 comprehend the meaning of what one reads -- 

	

18 	A 	Yes. 

	

19 	Q 	-- right? 

	

20 	A 	Yes. 

	

21 	Q 	So, what — you, clearly, knew she could read the words, right? 

	

22 	A 	Yes. 

	

23 	Q 	What made you believe she could comprehend the words? 

	

24 	A 	The fact that after the person reads it we would tell them, do you 
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understand and do you want to go ahead and speak to us now and explain 

what happened. 

	

3 	Q 	Did you talk about the right to have an attorney present? 

	

4 	A 	I don't recall if I specifically said that, no, I don't. 

	

5 	Q 	And you knew she was 18 years old, she just turned 18 years 

6 old? 

	

7 	A 	Yes. 

	

8 	Q 	Did you talk to her about having her parents present? 

	

9 	A 	No, she was an adult. 

	

10 	Q 	But she was in her parent's house, right? 

	

11 	A 	Yes. 

	

12 	Q 	And then she signed the card that are marked -- I'm sorry, State's 

13 Exhibits what? 

	

14 	THE COURT: The rights' card is 123, proposed. 

	

15 	Q 	(By Mr. Kohn) Then you had a conversation with her? 

	

16 	A 	Yes. 

	

17 	Q 	That was not audio taped, is that -- or not recorded in any way, is 

18 that correct? 

	

19 	A 	That's correct. 

	

20 	Q 	How long was that? 

	

21 	A 	That was about ten minutes. 

	

22 	Q 	Then how long is the audio tape? 

	

23 	A 	The audio tape is about 30 minutes. 

	

24 	Q 	Are you sure you only talked for ten minutes between the Miranda 
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warning and the audio tape? 

A 	Yes, I can tell that by looking -- that's why I put the time on the 

Miranda card itself and then when you start the taped statement, we put the 

time on there that that begins so you can tell how much time has transpired. 

Q Prying to -- try again. Prior to going to Miss Lobato's house you 

had spoken with Laura Johnson, is that correct? 

A 	Yes, it is. 

Q She is a probation officer for Lincoln County? 

A 	Yes, she is. 

Q And she indicated that she had information that Blaise Lobato had 

been involved in an assault and that she may have severed someone's penis, is 

12 that basically what you knew? 

A 	Yes. 

Q And you knew you had a case involving Duran Bailey from July 8t h 

 15 of 19, excuse me, 2001, is that correct? 

A 	Yes, that's correct. 

Q So, she clearly was the focus of your investigation at that point? 

A 	Yes. At that point, yes. 

Q I mean when you got to her house? 

A 	Yes. 

MR. KOHN: Your Honor, I have no further questions at this time. 

THE COURT: Redirect? 

MR. KEPHART: No, Your Honor. 

THE COURT: It appears to the Court that -- 
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1 
	

MR. KOHN: May I -- I'm sorry, may I argue? 

THE COURT: You - wish argument? 

	

3 
	

MR. KOHN: Yes. 

	

4 
	

MR. KEPHART: That's fine. 

	

5 
	

THE COURT: All right. 

	

6 
	

MR. KOHN: I can just go and they can answer, it would make this quick. 

	

7 
	

MR. KEPHART: That's fine. 

	

8 
	

MR. KOHN: I mean I know what the issue is. 

	

9 
	

And I apologize for interrupting the Court but I didn't want to 

10 argue with the Court afterwards, I wanted to let the Court knew that I did have 

11 some concerns. 

	

12 
	

In terms of the Miranda rights I believe they were vitiated by the 

13 fact that the detective brought up the fact that my client was the victim in a 

14 molestation when she was about six years old. It is a seminal point in her life. 

15 As soon as he brought that up, she went into tears and she was upset. I don't 

16 think I need to put her on the stand for that. If the Court wants me to, I will. 

17 But I think that it's reasonable to believe that a child who's molested, it gets to 

18 the point of being reported, that it is something that could affect them, either 

19 generally or specifically, and that her will was overborne by the detectives 

20 using that as a starting off place. 

	

21 
	

I mean it wasn't the fact that he talked about, I heard you were 

22 attacked down in Las Vegas, I'm not saying that was improper. I mean to get 

23 into the focus of what they're talking about is one thing. But then to 

24 immediately launch into and I know you were the victim of child molest. He 
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1 didn't say it, but it was shorthand and she, certainly, got it. 

2 	 1 believe that this statement is the product of overbearing and it is 

3 not free and voluntary. Now, having said that, if the Court rules that from the 

4 Miranda time on, that Miranda's prophylactic effect would allow the rest of the 

5 statement in, clearly that which was said between the time that Detective 

6 Thowsen talks to her about being molested and until he Mirandizes her, there 

7 is an important statement; that, clearly, should come out. That's the 

8 statement and correct me if I'm wrong, detective, about I don't think anyone 

9 would miss him. 

10 	THE WITNESS: Or someone like him. 

11 	MR. KOHN: Someone like him. Thank you. 

12 	 And that was said between the time — I'm asking the detective 

13 now Your Honor -- that was said between the time you told her about you 

14 knew about the molest and the time of Miranda, is that correct? 

15 	THE WITNESS: Yes, prior to her being in custody and prior to me asking 

16 any questions of her. 

17 	MR. KOHN: _Oh, and I will stipulate she was not in custody. We don't 

18 have to go back and redirect. She was not in custody and she was in her 

19 house. Submit it, Your Honor. 

20 	THE COURT: Mr. Kephart. 

21 	MR. KEPHART: Thank you, Your Honor. 

22 	 Your Honor, it seems like the defense is talking out both sides of 

23 their mouth with this one. 

24 	 In one sense she's overbearing but anything beyond Miranda is 
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1 fine. And, in the other sense she, certainly, knows what -- when the officer is 

2 talking about when he says you've been hurt in the past and that causes her to 

3 cry. She's cognizant enough to know what that means, just from those 

4 words, you've been hurt in the past; and to think that she knew he was talking 

5 about being molested when all he said was I know you've been hurt in the 

6 past, but that's overbearing to the sense that when she drops her head and 

7 cried. Her response was not anything in regards to her molestation when she 

8 was a kid. Her response is I didn't think anybody would miss him or miss 

9 somebody like that. That's her response to the officer's: You know I 

10 understand you've been hurt in the past. 

11 	 After she, initially, was cognizant enough to talk about the car and 

12 she knew why the detectives were there when they introduced themself to 

13 him (sic). We're here from Las Vegas as homicide detectives. And she clearly 

14 agreed, from that point on, to discuss things with the officer. And I believe 

15 that everything that was said by the defendant from the point the officers 

16 contacted him was, certainly, voluntarily given. The -- and I would request the 

17 Court to allow the detectives to testify with regards to everything the 

18 defendant told the detective. Thank you. 

19 	MR. KOHN: Your Honor, may I just say one thing? 

20 	 I'm sure the Court understands where I was going but I don't 

21 think counsel does. I want everything stricken. But if the Court doesn't 

22 stricken it because the Miranda warning was given, I certainly believe that -- 

23 prior Miranda. So, I don't know how that's two sides of my mouth. I want 

24 everything out. But, if I can't have everything out, there's a fallback position 
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I which I think is consistent and that's prior to Miranda, that should be out. I 

2 hope that's a consistent position. 

	

3 	THE COURT: All right. 

	

4 	 From the defendant having read the Miranda warning herself 

5 aloud, having been asked if she understood and if she wanted to talk about it, 

6 she was properly advised of her rights. 

	

7 	 With regard to the initial statement, it was in response to a 

8 statement not to a question, but clearly at that point she had been advised that 

9 they were officers, why they were there. What the purpose of them 

10 contacting her was. The Court does not find that her will was overborne or 

11 that her statements were not freely and voluntarily given. 

	

12 	 The Court grants the motion and admits 123 and 124. 

	

13 	MR. KEPHART: Your Honor, I think I heard you say that the -- that you 

14 find that her statement was not freely and voluntarily given, was that -- did I 

15 hear that wrong? 

	

16 	THE COURT: No. 

	

17 	MR. KEPHART: Okay. 

	

18 	THE COURT: If I misspoke or you heard it wrong, one or the other; the 

19 Court believes she said that I found that her will was not overborne and that 

20 her statement was freely and voluntarily given. 

	

21 	MR. KEPHART: Okay. Thank you, Your Honor. 

	

22 	THE COURT: Is there anything further that we need to do outside the 

23 presence? tNo response) No? Then I will give these two to the clerk. You 

24 may step down. 1 will step down. And the bailiff will retrieve the jury. 
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