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403 (Mo. 1974). In State v. Hooper, 386 N.E.2d 1348 (Ohio 1979), a statute providing that
no person “shall insert any instrument, apparatus or other object into the vaginal or anal
cavity of another” by force or threat, did not include finger because only inanimate objects
were named in the catch-all phrase.

In the necrophilia statute at issue, the catch-all phrase is:

"...or any intrusion, however slight, of any part of a person’s body or any

object manipulated or inserted by a person into the genital or anal openings of

the body of another, including, without limitation, sexual intercourse in what

would be its ordinary meaning if practiced upon the living.”

The common theme of the specified items, cunnilingus, fellatio, etc., is that they are all acts
committed for the purpose of inducing sexual gratification. A person who strikes and injures
a dead person’s sexual organ in a continuing uncontrolled fit of anger or maddening rage that
began when the person was alive, cannot be said to have committed an act on a dead body
for sexual gratification. The key here is that there exists no evidence that the person who
attacked Bailey before he died was motivated by sexual gratification. Thus, the continuing
conduct does not mutate into a sexual crime just because the sexual organs were injured.

This is especially true when, as here, the individual injured sustained several other
wounds, not just injury to sexual organs. An individual striking a dead body who also strikes
a sexual organ does not necessarily cause a sexual penetration without more. Nor is this the
case of an attempted rape completed after the death of the victim.

The definition of sexual penetration in the statute in question, NRS 201.450, was
borrowed from NRS 200.364(2), commonly referred to as “the sexual assault statute.” This
Court has held that the definition of sexual penetration contained in the sexual assault statute
is not unconstitutionally vague. Fields v. Nevada, 93 Nev. 640, 572 P.2d 213 (1977).
However,“statutes challenged for vagueness are evaluated on an as-applied basis where, as

here, First Amendment interests are not implicated.” Lyons v. Nevada, 105 Nev. 317, 775

P.2d 219 (1989). Therefore, review of the statute for vagueness is not foreclosed in this case.
Furthermore, and perhaps most importantly, the definition contained in Nevada’s

necrophilia statute differs in one very significant way from the definition in the sexual assault
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statute: the words “without limitation” are inserted in the definition of the necrophilia statute;
they are not included in the sexual assault statute. As argued, supra, in the above-stated over
breadth challenge, this distinction is very significant. The words “without limitation™
necessary render the statute vague and indefinite

Most of the rules of statutory interpretation which are utilized in construing
ambiguous criminal statutes are rules which apply as well to civil statutes, but there is one
rule which is specifically applicable to criminal cases: criminal statutes must be strictly
construed in favor on the defendant. LaFavre & Scott, supra. Felony statutes should be
construed more strictly that misdemeanor statutes, those with severe punishments more than
those with lighter penalties; those involving morally bad conduct more than those involving
conduct not so bad; those involving conduct with drastic public consequences more than
those whose consequences to the public are less terrible. Id., at page 110.

This Court has echoed this concern stating that, “(G)enerally speaking, we narrowly
construe ambiguous provisions of penal statutes.” Mangarella v. State, 117 Nev. 130, 134,
17 P.3d 989, 992 (2001). “Moreover, the rules of statutory interpretation that apply to penal
statutes require that provisions which negatively impact a defendant must be strictly
construed, while provisions which positively impact a defendant are to be given a more
liberal construction.” Id. “Statutes providing criminal sanctions must reflect a higher
standard of certainty than civil statutes.” Lyons v. State, 105 Nev. 317,775 P.2d 219 (1989)
citing Winters v. N.Y., 333 U.S. 507, 515 (1948).

In the alternative, if this Court finds that the necrophilia statute is not
unconstitutionally over broad or vague, it is respectfully requested that this Court narrowly
construe the statute as applied to Lobato and find that the conduct charged is excluded from
the purview of the statute.

L The sentence imposed by the district court violates Lobato’s double
jeopardy rights under the state constitution

Following the first trial, Lobato was sentenced to two consecutive 20 to 50 year

sentences for first-degree murder with use of a deadly weapon and a concurrent term 5 to
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15 year sentence for sexual penetration of a dead body. 1 App. 11. On appeal, this Court
reversed the judgment after finding that the trial court erred in precluding Lobato from
introducing extrinsic evidence to impeach the testimony a witness for the State. 1 App. 6;
Lobato v. State, 120 Nev. 512, 96 P.3d 765 (2004). Following the second trial, Lobato was
convicted of voluntary manslaughter with use of a deadly weapon and sexual penetration of
a dead body. During the sentencing hearing her trial counsel noted that concurrent time had
been imposed following the first trial and asked the district court to impose concurrent time
for the two offenses. 9 App. 1759-60. See also 4 App. 781-82 (sentencing memorandum).
The district court noted that the sentence imposed for Count One was “significantly” greater
in the original judgment than the sentence that count be imposed pursuant to the jury’s
finding of voluntary manslaughter in the second trial. 9 App. 1760. The court then ordered
that Lobato be sentenced to two consecutive terms of 48 months to 120 months for voluntary
manslaughter with use of a deadly weapon and a consecutive term of 60 months to 180
months for use of a deadly weapon. 9 App. 1762. Lobato respectfully submits that pursuant
to this Court’s recent decision in Wilson v. State, 123 Nev. _,  P.3d__ (11/21/2007), the
district court violated Lobato’s state constitutional right against double jeopardy by
restructuring the sentences to require that she serve her sentences consecutively, rather than
concurrently, as originally ordered by the court.

In Wilson, this Court concluded that a district court violated Nevada's double jeopardy
protections by increasing the defendant's sentence after his conviction had been partially
vacated on appeal. Id. at . Specifically, in 2003, the defendant was convicted of four
counts of using a minor in production of pornography and four counts of possession of a
visual presentation depicting sexual conduct of a person under 16 years of age. He was
sentenced to four terms of 24 to 72 months on the possession charges to run concurrently
with 4four consecutive terms of 10 to life on the production charges. On direct appeal this
Court reversed three of the four production convictions because all four arouse of a single
criminal act. It then remanded the case for resentencing. In 2006, the district court modified

the sentences on the defendant's remaining convictions by increasing the minimum for each
g
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possession conviction from 24 months to the statutory maximum of 28 months and by
ordering the sentences to run consecutively, instead of concurrently, as specified in the
original sentencing hearing. This Court found that the district court’s action constituted a
double jeopardy violation under Article 1, Section 8(1) of the Nevada Constitution and Dolby
v. State, 106 Nev. 63, 65, 787 P.2d 388, 389 (1990). It rejected the State's contention that

Dolby should be overruled and took "this opportunity to renew [its] commitment to strong
double jeopardy protections." Wilson, P.3dat . This Court also rejected that State's

proposed alternative rule which would have provided that when a defendant successfully
challenges part of a multi-count conviction on direct appeal, the district court may effectuate
its original sentencing intent by increasing the sentences associated with the remaining counts
without violating double jeopardy, provided that, considered in the aggregate, the duration
of the new sentences does not exceed the original punishment. In ruling against the State,
the Court rejected the rationale employed by federal courts and focused upon Nevada double
jeopardy jurisprudence. Of critical importance to this appeal is this Court’s conclusion in
Wilson: "Even though the resentencing did not lead to a harsher result than Wilson's original
sentence, the district court individually increased the minimum terms on each of the
remaining possession counts and restructured the relationship between the possession counts
and the lone production count. We conclude that Dolby forbids this sentencing procedure.”

Here the district court did that which was expressly found improper in Wilson. The

district court restructured the relationship between Count I and Count II by ordering that the
sentences be served consecutively rather than concurrently. Accordingly, in the event that
this Court does not vacate the convictions entirely based upon the fact that the State did not
present sufficient evidence to support the convictions, or does not reverse the convictions and
remand for a new trial based upon the issues set forth above, the case must nonetheless be
remanded to the district court with instructions to enter a new judgment of conviction which

reflects concurrent sentences for the two offenses.
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VII. CONCLUSION

Lobato has been imprisoned based upon conviction for substantial offenses even
though the State fell far short of its burden of proving beyond a reasonable doubt that she
committed these offenses. Her convictions must be immediately vacated based upon this
injustice. In the alternative, she must be granted a new trial based upon the numerous errors
and constitutional violations that resulted in her conviction. Finally, her sentence must be

modified to provide for concurrent time between her two convictions.

DATED this 2 7%day of November, 2007.

Respectfully submitted:
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this appellate brief, and to the best of my knowledge,
information, and belief, it is not frivolous or interposed for any improper purpose. I further
certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular, N.R.A.P. 28(e), which requires every assertion in the brief regarding matters in
the record to be supported by a reference to the page of the transcript or appendix where the
matter relied on is to be found. I understand that I may be subject to sanctions in the event
that the accompanying brief is not in conformity with the requirements of the Nevada Rules

of Appellate Procedure.

DATED this ﬂ%y of November, 2007.
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other stabbings around the time of the murder was hearsay and violated
Lobato’s constitutional right to confrontation.! For the reasons set forth
below, we conclude that Lobato’s contentions fail and, therefore, affirm the
judgment of conviction. The parties are familiar with the facts and we do
not recount them except as necessary for our disposition.

The positive luminol tests

Lobato argues that the district court abused its discretion
when it permitted the State to introduce evidence of positive luminol and
phenolphthalein tests for blood when the subsequent confirmatory tests
were negative. We disagree.

This court reviews a district court’s decision to admit evidence
for a manifest abuse of discretion. Tabish v. State, 119 Nev. 293, 310, 72
P.3d 584, 595 (2003). Pursuant to NRS 50.275, “[i]f scientific, technical or

other specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an expert
by special knowledge, skill, experience, training or education may testify
to matters within the scope of such knowledge.” That evidence must be

relevant, which is defined as “evidence haVing any tendency to make the

1Lobato also argues that: (1) there was insufficient evidence to
support her conviction; (2) the detective’s testimony was improper opinion
testimony; (3) the district court violated her constitutional rights by
refusing to allow witnesses to testify about her statements; (4) the district
court violated her rights by admitting inflammatory evidence; (5) the
district court abused its discretion in denying her motion to dismiss, based
on the State’s failure to collect potentially exculpatory evidence; (6) this
court should reconsider its holding as to issues raised in her first appeal;
and (7) the sentence imposed by the district court violates her double
jeopardy rights. We have considered these issues and conclude that each
of these additional challenges fails.
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existence of any fact that is of consequence to the determination of the
action more or less probable than it would be without the evidence.” NRS
48.015. However, relevant “evidence is not admissible if its probative
value is substantially outweighed by the danger of unfair prejudice.” NRS
48.035(1).

The district court properly weighed the evidence and
determined it was more probative than prejudicial. The experts’
specialized knowledge did assist the trier of fact to understand the
evidence and determine a fact at issue. Both parties fully explored the
meaning of the initial positive tests, as well as the reliability of luminol
and phenolphthalein versus the confirmatory test, which were negative.
Through direct and cross-examination of multiple experts the State and
the defense adequately explained to the jury the significance of the initial
positive results. Therefore, we conclude that it was not error for the court
to allow the evidence of the initial positive tests for blood to be introduced.

Detective Thowsen’s testimony

Lobato argues that Detective Thowsen’s testimony regarding
reports of other stabbings around the time of the mﬁrder was hearsay and
violated her constitutional right to confrontation. We agree that the
testimony was hearsay; however, we conclude that any error was
harmless.

This court reviews a trial court’s decision to admit or exclude
evidence for an abuse of discretion. Atkins v. State, 112 Nev. 1122, 1127,
923 P.2d 1119, 1123 (1996). Hearsay is an out-of-court statement that is
offered to prove “the truth of the matter asserted” in the statement. NRS

51.035. Hearsay is generally inadmissible at trial, unless an exception to

the hearsay rule applies. NRS 51.065.

SupPREME COURT
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3 001114

(©) 19477 i



Michelle
Text Box
001114


SuPREME COURT
OF
NEVADA

(0) 19474 <EHAER

Detective Thowsen’s testimony regarding the police records
was hearsay. He testified that there were no reports of similar stabbings
but he was not the individual who reviewed the police records. In fact,
Detective Thowsen was testifying about what he had been told by his
secretary and others to whom he had delegated the project. Detective
Thowsen’s tes’timbny was clearly hearsay; he t.eétiﬁed about an out-of-
court statement made to him by another, and that statement was offered
to prove that there were no other reports of similar stabbings. However,
based on Lobato’s admission, there was substantial evidence that she
committed the murder. Therefore, we conclude that any error in
admitting the hearsay testimony was harmless beyond a reasonable

doubt. Chapman v. California, 386 U.S. 18, 21-24 (1967) (establishing

that a court need not reverse a conviction if the alleged error is harmless
beyond a reasonable doubt).

Additionally, Detective Thowsen’s testimony regarding his
conversations with urologists and medical providers was also hearsay. In

this case, the hearsay was occasioned by defense counsel’s questioning

during cross-examination. Therefore, it was invited error and we will not

reverse. See Pearson V.kPe'arson, 110 Nev. 293, 297, 871 P.2d 343, 345

(1994) (“The doctrine of ‘invited error’ embodies the principle that a party

will not be heard to complain on appeal of errors which he himself induced

or provoked the court or the opposite party to commit.”); see also Taylor v.
State, 109 Nev. 849, 856-57, 858 P.2d 843, 848 (1993) (Shearing, J.,
concurring in part and dissenting in part) (stating that the invited error
doctrine establishes that ordinarily inadmissible evidence may be
rendered admissible when the complaining party is the party who first

broached the issue).

001115



Michelle
Text Box
001115


SuPREME COURT
OF
NEVADA

(0) 1947A  adZhERw

Finally, Lobato contends that because she was not able to

confront and cross-examine the urologists and medical providers Detective

Thowsen spoke to, her confrontation rights under Crawford v. Washington
were violated. 541 U.S. 36, 53-59 (2004). Lobato never objected to the

detective’s testimony on Confrontation Clause grounds and while

(114

[flailure to object below generally precludes review by this court;

2

however, we may address plain error and constitutional error sua sponte.
Grey v. State, 124 Nev. __, _ , 178 P.3d 154, 161 (2008) (quoting
Sterling v. State, 108 Nev. 391, 394, 834 P.2d 400, 402 (1992)). This

testimony was occasioned by defense counsel’s questioning during cross-

examination and thus was invited error. Consequently, we conclude that
the admission of the detective’s testimony was not plain error.
Accordingly, we

ORDER the judgment of the district court AFFIRMED.

/lmAaadﬁ\‘,_‘ L Cd.

Hardesty

Parraguirre

I~ (e (/Q& ,
Douglas

cc:  Hon. Valorie Vega, District Judge
Special Public Defender David M. Schieck
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Eighth District Court Clerk
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There was insufficient evidence for the jury to convict Lobato on the charges of
voluntary manslaughter with use of a deadly weapon and sexual penetration of a dead human
body. No rational trier of fact could have found beyond a reasonable doubt that Lobato was
present when Bailey was killed or that she was in any other way responsible for his injuries.

See Jackson v. Virginia, 443 U.S. 307, 319 (1979); In re Winship, 397 U.S. 358 (1970).

As set forth at length in the briefs, there was absolutely no physical evidence tying
Lobato to either Bailey or the crime scene: none of her DNA, no fingerprints or shoe prints,
no tire tracks that matched her car, no pieces of hair or clothing, none of Bailey’s blood was
found on her clothing or in her car, nor any other evidence suggesting that she was ever at
that location. 7 App. 1169, 1170; 8 App. 1540. In contrast, physical evidence was found at
the scene which may have belonged to the perpetrator, but Lobato was excluded as a source
of that evidence: bloody shoe prints were found leading from the dumpster area but they did
not match Lobato’s shoe size or the shoes of the first responders; fresh tire marks were made
over a planter median, but the tire marks did not match Lobato’s car; a piece of chewing gum
was covered in blood which belonged to Bailey but also contained the DNA of an unknown
person who was not Lobato; a pubic hair that was found in Bailey’s sexual assault kit had a
DNA mixture which included Bailey’s DNA and the DNA of an unknown person, who was
not Lobato; two cigarette butts were collected from Bailey’s body, one contained DNA from
an unknown male and the other contained a DNA mixture, the major profile of which was
consistent with Bailey and the minor profile of which was from an unknown person who was
not Lobato; fingerprints were recovered from the door of the dumpster enclosure, a box and
a beer can, but they did not belong to Lobato; 6 App. 1022, 1023, 1062; 7 App. 1228, 1229,
1234, 1240, 1252, 1260, 1264, 1266, 1308, 1309, 1317, 1328; 8 App. 1521, 1541-44. Both
the State’s medical examiner and the defense expert agreed that Bailey’s injuries were typical
of a male on male case and were inconsistent with the kind of injuries normally inflicted by
a female. 7 App. 1168; 8 App. 1540, 1549.

Just as there is no physical evidence supporting this conviction, there is also no

eyewitness who placed Lobato or her distinctive car in the bank parking lot where Bailey’s

2
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body was found. No eyewitness placed Lobato or her distinctive car in Las Vegas or on the
road between Las Vegas and Panaca at the relevant time. 7 App. 1 172. Not a single person
testified that Lobato’s car was moved from the front of her parent’s home between July 2nd
until July 20th, when it was seized by the police. 7 App. 1200; 8 App. 1513, 1516.
Critically, numerous people from Panaca testified that Lobato was in Panaca on the day that
Bailey was killed. 6 App. 1105, 115;7 App. 1190-91; 8 App. 1473, 1493, 1501-02; 9 App.
1600, 1606, 1610-11, 1623-25, 1650, 1701.

The State’s only evidence against Lobato was her statement to the detectives, which
was similar in most respects to her statements to friends from Panaca, that she had cut a black
man’s penis after he tried to attack her. Exhibit 125A at 6. As set forth in detail in the
Opening Brief there were numerous and substantial inconsistencies between Lobato’s
statement and the actual facts concerning Bailey’s death. Lobato’s cryptic statements alone
are insufficient to establish guilt beyond a reasonable doubt.

The State failed to prove beyond a reasonable doubt that Lobato killed Bailey and that
she was the person responsible for injuries to his rectum. Accordingly, there is insufficient
evidence to support the convictions. Lobato respectfully submits that this Court
misapprehended the facts in finding sufficient evidence and in finding overwhelming

evidence of guilt and that rehearing should be granted on this basis.

This Court Misapprehended The Facts And Overlooked Controlling Authority in
Rejecting Lobato’s Claim Concerning a Detective’s Opinion Testimony

In the briefs and argument, Lobato presented substantial facts and legal authority
concerning the improper opinion testimony by Detective Thowsen as to his beliefs as the
reasons why her statement to the detective was inconsistent with the physical evidence
concerning Bailey’s death. Although this was one of the primary issues raised by Lobato and
the issue was preserved at trial, this Court summarily rejects the issue in a footnote without
any explanation. Lobato respectfully submits that this Court overlooked material facts and
a material question of law in reaching this decision.

Over objection, Thowsen testified about his experience in homicide cases and his belief

001119



Michelle
Text Box
001119


O 0 NN N A W N

N NN N N N N N N e e R e e e e e e
00 N A W R W N = O O 0NN RWLWNYN - O

that it is very common for people to minimize their involvement in an offense when they give
astatement. 8 App. 1387. He further explained, over objection, his experience with suspects
who were under the influence of methamphetamine at the time of the offense and his belief
that such suspects “jumble things togéther,” forget details, and remember things strangely.
8 App. 1388. He gave his opinion about his belief as to the knowledge someone would have
if they had blacked out and noted details of Lobato’s statement in which she stated she could
not remember certain things. 8 App. 1388.

Lobato contended that admission of this testimony was error as a witness is not entitled
to give an opinion as to the guilt of the defendant as it usurps the jury function. Winiarz v.
State, 104 Nev. 43, 50-51, 752 P.2d 761, 766 (1988). Likewise, it is improper for a lay
witness to give an opinion as to the truthfulness of a defendant’s statement to the police.
Cordova v. State, 116 Nev. 664, 669, 6 P.3d 481, 485 (2000); U.S. v. Espinosa, 827 F.2d
604, 612 (9th Cir. 1987); Maurer v. Dept. of Corrections, 32 F.3d 1286, 1287 (8" Cir. 1994).
“Police officers, by virtue of their positions, rightfully bring with their testimony an air of
authority and legitimacy. A jury is inclined to give great weight to their opinions as officers
of the law.” Bowles v. State, 381 So.2d 326, 328 (Fla. 5th DCA 1980). In addition,
Thowsen’s testimony as to his belief that Lobato’s statements were consistent with other
suspects who were involved with methamphetamine and who minimized their involvement
in an offense amounts to “profile” evidence and was inadmissible. See U.S. v. Hernandez-

Cuartas, 717 F.2d 552, 555 (11" Cir. 1983); U.S. v. Beltron-Rios, 878 F.2d 1208, 1210 (9"

Cir. 1989). The introduction of unreliable evidence violated Lobato’s state and federal
constitutional rights to due process, confrontation and cross-examination. See Windham v.
Merkle, 163 F.3d 1092, 1103 (9th Cir. 1998); Reiger v. Christensen, 789 F.2d 1425, 1430
(9th Cir. 1986).

Lobato was extremely prejudiced by Thowsen’s testimony. He usurped the jury’s
function by giving his belief as to the believability of Lobato’s statement and the reasons for
the substantial inconsistencies which existed between the incident described by Lobato and

the facts of Bailey’s killing. Moreover, this testimony was emphasized during closing

4
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arguments. 9 App. 1725-26. There were substantial differences between the physical
evidence and circumstances concerning Bailey’s death and the attack described by Lobato
in her statement. Thowsen was allowed to summarily gloss over these substantial differences
by simply claiming that they were merely the product of minim izing and jumbling.
Rehearing should be granted based upon this Court’s misapprehension of the facts and law
as Lobato is entitled to a reversal of her conviction on these grounds.

This Court Misapprehended the Facts and Overlooked Controlling Law in Rejecting
Lobato’s Claim That The District Court Erred In Refusing Testimony by Witnesses

Lobato attempted to present testimony from three witnesses about conversations they
had with Lobato prior to July 8" (the day Bailey was killed) in which she confided that she
had been attacked and cut a man’s penis. The district court refused to allow these witnesses
to testify, even though their testimony was admissible. Rehearing should be granted based
upon this Court’s misapprehension of the facts and law in summarily rejecting this issue.

The central issue in this case concerned whether Lobato was describing Bailey or a
different person when she made a statement to the police in which she described being
attacked and then cutting her attacker’s penis. A key point at dispute concerned whether
Lobato was attacked on July 8th or whether she was attacked on an earlier date. Lobato
repeatedly tried to introduce testimony from witnesses in whom she confided in prior to July
8,2001, about her attack and her response of cutting her attacker’s penis. The district court,
however, ruled that this testimony was inadmissible and prohibited Lobato’s witnesses from
presenting this testimony. See Trans. 9/18/06 at 27 (sustaining objection to proposed
testimony of Pyszkowski); 8 App. 1529-31 (prohibiting McBride from testifying that she saw
Lobato prior to July 4th, and that Lobato told her at that time that she had been sexually
assaulted and had cut a man’s penis). The district court’s rulings were erroneous and
violated Lobato’s state and federal constitutional rights to present a defense.

“Whether rooted directly in the Due Process Clause of the Fourteenth Amendment or
in the Compulsory Process or Confrontation clauses of the Sixth Amendment, the

Constitution guarantees criminal defendants ‘a meaningful opportunity to presenta complete
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defense.”” Crane v. Kentucky, 476 U.S. 683, 689-90 (1986). This right is abridged by

113

evidence rules that “infring[e] upon a weighty interest of the accused” and are “‘arbitrary’
or ‘disproportionate’ to the purposes they are designed to serve.” U.S. v. Scheffer, 523 U.S.

303, 308 (1998). See also Abbott v. State, 122 Nev. _, 138 P.3d 462, 476 (2006)

(recognizing that an evidentiary rule which renders non-collateral, highly relevant evidence
inadmissible must yield to a defendant’s constitutional right to present a full defense).
Lobato was entitled to present this testimony and the district court violated Lobato’s
constitutional right to present a defense by prohibiting this testimony. The testimony was
also admissible under NRS 51.025 as the proposed testimony here was not offered to prove
the truth of Lobato’s statement that she was attacked and cut her attacker’s penis, but was
offered to prove that she made these statements prior to Bailey’s death, thus establishing that
Lobato was making a statement about a different person. Testimony such as this is

admissible as nonhearsay. Wallach v. State, 106 Nev. 470, 473, 796 P.2d 224, 227 (1990).

Rehearing should be granted so that this Court may address the merits of this issue as
it misapprehended the facts and overlooked controlling authority in rejecting this issue.

Rehearing Should Be Granted Because This Court Misapprehended The Facts and
Controlling Authority In Rejecting A Claim About Admission of Prejudicial Evidence

The district court allowed the State introduced evidence that Lobato had a personalized
license plate of “4NIK8ER” or “FORNICATOR” even though that evidence was irrelevant
and highly prejudicial. Rehearing should be granted based upon this Court’s summary
rejection of this issue.

Over repeated defense objections, and an offer to stipulate that Lobato’s car had a
distinctive license plate, the district court ruled that evidence concerning the license plate was
admissible, even though not a single witness claimed to have seen Lobato, her car, or the
license plate anywhere in the vicinity of the location where Bailey was killed. I App. 21-33.
2 App. 374-78, 4 App. 918-23. This evidence was admitted solely to inflame the jury as the
State presented extensive testimony about the personalized license plate. See 6 App. 1095

(photograph of the Fiero with the license plate was shown to the jury, the license plate was
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zoomed in upon, and a picture of the car was circulated); 6 App. 1118 (testimony of Paul
Brown); 6 App. 1121 (testimony of Jeremy Davis); 8 App. 1496 (testimony of Shayne Kraft);
9 App. 1636 (State asks Lobato’s father about the license plate and how it was that Lobato
came up with that name).

This evidence was highly prejudicial and irrelevant to the State’s case. It was therefore
inadmissible under NRS 48.035. See also Old Chiefv. U.S., 519 U.S. 172, 180-81 (1997).
This evidence was also inadmissible because it constitutes evidence of prior uncharged

misconduct and bad character evidence. Walker v, State, 116 Nev. 442, 445, 997 P.2d 803,

806 (2000); Jammal v. Van de Kamp, 926 F.2d 918, 920 (9th Cir. 1991); Renderos v. Ryan,

469 F.3d 788, 798 (9th Cir. 2006). Lobato was not on trial for the offense of having a
personalized license plate that suggests or promotes fornication. Permitting the State to
present this highly prejudicial and inflammatory evidence amounted to nothing more than
character assassination of Lobato, which was wholly irrelevant and immaterial to the crimes
charged. Rehearing should be granted based upon this Court’s misapprehension of the facts
and the law concerning this issue.

This Court Misapprehended The Law And The Facts In Rejecting Lobato’s Claim
Concerning The Destruction And Failure To Preserve Exculpatory Evidence.

Lobato presented a substantial issue concerning the State’s failure to preserve evidence
and its destruction of evidence that had been collected. She asked that the charges be
dismissed because of the State’s actions. The district court denied the motion and as a result
violated Lobato’s state and federal constitutional rights to due process of law and to a fair
trial, her right to present a defense, and her right to confront the State’s evidence. This Court
misapprehended the facts and the law in rejecting this issue.

The district court abused its discretion in denying Lobato's motion to dismiss the case
based on the State's failure to preserve and collect potentially exculpatory evidence. As
noted above, there was no physical evidence which implicated Lobato in the commission of
Bailey’shomicide. Several items of potentially exculpatory evidence, however, were present

on or with the body at the crime scene that were either not collected or were thrown away
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after they were collected. These items included: paper towels that were partially stuffed into
the opening where Bailey’s penis once was and paper towels that were over Bailey’s
abdomen, 8 App. 1487-88, 1490-91; 6 App. 1021; 7 App. 1282, 12851 7 App. 1304;
extensive evidence from the crime scene that was not documented prior to its destruction, 7
App. 1252, 1262, 1277, 1283, 1302, 8 App. 1390; and reports of investigation that were not
made following interviews of potential witnesses and other investigative actions, 8 App.
1398-99, 1400, 1404.

This evidence was material and the failure to collect and preserve this evidence and
constituted bad faith, requiring dismissal of the charges, or at the minimum, gross negligence,
permitting the inference that the evidence would have been favorable to Lobato. The district
court’s denial of Lobato’s motion to dismiss, and her request for an instruction permitting
the inference that the evidence was favorable to her, violated Lobato’s state and federal
constitutional rights to due process, a fair trial, the right to present a defense, and the right
to confront the State’s evidence. See U.S. v. Rivera-Relle, 333 F.3d 914, 922 (9th Cir.
2003); Gordon v. State, 121 Nev. _, 117 P.3d 214, 217-218 & n. 9-11 (2005); Daniels v.
State, 114 Nev. 261,268,956 P.2d 111, 115 (1998); Crockett v. State, 95 Nev. 859,603 P.2d
1078 (1979); Sparks v. State, 104 Nev. 316,319, 759 P.2d 180, 182 (1988); Sanborn v. State,
107 Nev. 399, 408, 812 P.2d 1279, 1285-86 (1991). Lobato’s federal constitutional rights

were violated because the State failed to gather critical evidence at the scene, failed to
document eviden ce that was gathered, failed to protect crucial evidence from being
destroyed, and then threw away other important evidence. Such flagrant and repeated acts
and omissions constituted bad faith and violated Lobato’s rights under Arizona v.
Youngblood, 488 U.S. 51 (1988). See also Northern Mariana Islands v. Bowie, 243 F.3d
1109, 1117 (9th Cir. 2001) (a bad faith failure to collect potentially exculpatory evidence
violates the Due Process Clause). The State’s suppression of materially exculpatory evidence
violates both the Fourteenth Amendment and Nevada law. Brady v. Maryland, 373 U.S. 83,
87 (1963); Jimenez v. State, 112 Nev. 610, 619, 918 P.2d 687, 692-93 (1996).

Lobato was prejudiced by the loss of this material evidence because she was unable to

8
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have her own experts examine the paper towels found directly on Bailey’s body and the other
evidence found near his body. Had she been allowed to examine this evidence there is a
reasonable probability that evidence of the actual perpetrator could have been recovered.
Likewise, had Thowsen made a record of his investigation concerning reports by healthcare
facilities on cut penises and his investigation of the Hispanic men who were potential other
suspects, Lobato could have conducted further investigation for the purpose of verifying
Thowsen’s allegations, identifying the other suspects, and comparing fingerprint and DNA
samples of those men. Lobato was also prejudiced by the loss of this evidence because the
State was allowed to suggest through cross-examination of a defense expert that Lobato’s
DNA could have been present at the crime scene but was not discovered because evidence
was not collected and preserved. 8 App. 1560. This point was also emphasized repeatedly
during closing arguments. 9 App. 1729-30, 1740, 1743.

The facts of this case reveal that investigating officers acted with bad faith and gross
negligence in failing to preserve potential exculpatory evidence. Randolphv. State, 117 Nev.
970,987,36 P.3d 424,435 (2001). Rehearing should be granted as this Court misapprended
the facts and failed to apply controlling law in rejecting this issue.

This Court Misapprehended The Facts and The Law In Rejecting The Double
Jeopardy Claim

Following the first trial, Lobato was sentenced to two consecutive 20 to 50 year

sentences for first-degree murder with use of a deadly weapon and a concurrent term S to
15 year sentence for sexual penetration of a dead body. 1 App. 11. On appeal, this Court
reversed the judgment after finding that the trial court erred in precluding Lobato from
introducing extrinsic evidence to impeach the testimony a witness for the State. 1 App. 6;

Lobato v. State, 120 Nev. 512, 96 P.3d 765 (2004). Following the second trial, Lobato was

convicted of voluntary manslaughter with use of a deadly weapon and sexual penetration of
a dead body. During the sentencing hearing her trial counsel noted that concurrent time had
been imposed following the first trial and asked the district court to impose concurrent time

for the two offenses. 9 App. 1759-60. The district court noted that the sentence imposed for
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Count One was “significantly” greater in the original judgment than the sentence that could
be imposed pursuant to the jury’s finding of voluntary manslaughter in the second trial. 9
App. 1760. The court then ordered that Lobato be sentenced to two consecutive terms of 48
months to 120 months for voluntary manslaughter with use of a deadly weapon and a
consecutive term of 60 months to 180 months for use of a deadly weapon. 9 App. 1762.
Pursuant to this Court’s recent decision in Wilson v. State, 123 Nev. _, 170 P.3d 975
(2007), the district court violated Lobato’s right against double jeopardy by restructuring the
sentences to require that she serve her sentences consecutively, rather than concurrently, as
originally ordered by the court.

In Wilson, this Court provided an extensive analysis of the Nevada’s double jeopardy
jurisprudence concluded that a district court violated Nevada's double jeopardy protections
by increasing the defendant's sentence after his conviction had been partially vacated on

appeal. Id. at 980. Of critical importance is this Court’s conclusion in Wilson: "Even though

the resentencing did not lead to a harsher result than Wilson's original sentence, the district
court individually increased the minimum terms on each of the remaining possession counts
and restructured the relationship between the possession counts and the lone production
count. We conclude that Dolby forbids this sentencing procedure." 1d.

Here the district court did that which was expressly found improper in Wilson. The
district court restructured the relationship between Count I and Count II by ordering that the
sentences be served consecutively rather than concurrently. Lobato respectfully submits that
Wilson is directly on point and that rehearing should be granted based upon this Court’s
failure to apply this controlling authority.

Conclusion

For each of the reasons set forth herein, Lobato respectfully submits that rehearing

should be granted pursuant to NRAP 40.
Dated this 10" day of February, 2009.
B A fr~——

ﬂOﬁIL THOMﬁSV
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CERTIFICATE OF MAILING
I hereby certify that on the /ﬁ day of February, 2009, I duly deposited in the District
Attorney’s bin at the Regional Justice Center, at Las Vegas, Nevada, a true and correct copy
of the above and foregoing PETITION FOR REHEARING addressed to the following:
David Roger
Clark County District Attorney

200 Lewis
Las Vegas, NV 89155

Kathllfe Frtzgerald ) )
An employeeof the €lark County Special Public Defender
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There was insufficient evidence for the jury to convict Lobato on the charges of
voluntary manslaughter with use of a deadly weapon and sexual penetration of a dead human
body. No rational trier of fact could have found beyond a reasonable doubt that Lobato was
present when Bailey was killed or that she was in any other way responsible for his injuries.
See Jackson v. Virginia, 443 U.S. 307, 319 (1979); In re Winship, 397 U.S. 358 (1970). As
set forth at length in the briefs, there was absolutely no physical evidence tying Lobato to
either Bailey or the crime scene: none of her DNA, no fingerprints or shoe prints, no tire
tracks that matched her car, no pieces of hair or clothing, none of Bailey’s blood was found
on her clothing or in her car, nor any other evidence suggesting that she was ever at that
location. 7 App. 1169, 1170; 8 App. 1540. In contrast, physical evidence was found at the
scene which may have belonged to the perpetrator, but Lobato was excluded as a source of
that evidence: bloody shoe prints were found leading from the dumpster area but they did not
match Lobato’s shoe size or the shoes of the first responders; fresh tire marks were made
over a planter median, but the tire marks did not match Lobato’s car; a piece of chewing gum
was covered in blood which belonged to Bailey but also contained the DNA of an unknown
person who was not Lobato; a pubic hair that was found in Bailey’s sexual assault kit had a
DNA mixture which included Bailey’s DNA and the DNA of an unknown person, who was
not Lobato; two cigarette butts were collected from Bailey’s body, one contained DNA from
an unknown male and the other contained a DNA mixture, the major profile of which was
consistent with Bailey and the minor profile of which was from an unknown person who was
not Lobato; fingerprints were recovered from the door of the dumpster enclosure, a box and
a beer can, but they did not belong to Lobato; 6 App. 1022, 1023, 1062; 7 App. 1228, 1229,
1234, 1240, 1252, 1260, 1264, 1266, 1308, 1309, 1317, 1328; 8 App. 1521, 1541-44. Both
the State’s medical examiner and the defense expert agreed that Bailey’s injuries were typical
of a male on male case and were inconsistent with the kind of injuries normally inflicted by
a female. 7 App. 1168; 8 App. 1540, 1549.

Just as there is no physical evidence implicating Lobato, there is also no eyewitness

who placed Lobato or her distinctive car in the parking lot where Bailey’s body was found.

2
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No eyewitness placed Lobato or her car in Las Vegas or on the road between Las Vegas and
Panaca at the relevant time. 7 App. 1172. Not a single person testified that Lobato’s car was
moved from the front of her parent’s home between July 2nd until July 20th, when it was
seized by the police. 7 App. 1200; 8 App. 1513, 1516. Critically, numerous people from
Panaca testified that Lobato was in Panaca on the day that Bailey was killed. 6 App. 1105,
115; 7 App. 1190-91; 8 App. 1473, 1493, 1501-02; 9 App. 1600-11, 1623-25, 1650, 1701.

The State’s only evidence against Lobato was her statement to the detectives, which
was similar in most respects to her statements to friends from Panaca, that she had cut a black
man’s penis after he tried to attack her. Exhibit 125A at 6. As set forth in detail in the
Opening Brief there were numerous and substantial inconsistencies between Lobato’s
statement and the actual facts concerning Bailey’s death. Lobato’s cryptic statements alone |
are insufficient to establish guilt beyond a reasonable doubt.

The State failed to prove beyond a reasonable doubt that Lobato killed Bailey and that
she was the person responsible for injuries to his rectum. Accordingly, there is insufficient
evidence to support the convictions. Lobato’s conviction is unconstitutional and public
policy is violated by her incarceration for an offense she did not commit. Reconsideration
en banc should be granted on this basis.

The Panel’s Rejection Of Lobato’s Claim Concerning a Detective’s Opinion As To Her
Truthfulness Igsnores The Constitutional Violation Caused By This Testimony

In the briefs and argument, Lobato presented substantial facts and legal authority
concerning the improper opinion testimony by Detective Thowsen as to his beliefs about the
reasons why Lobato’s statement to the detective was inconsistent with the physical evidence
concerning Bailey’s death. Although this was one of the primary issues raised by Lobato and
the issue was preserved at trial, the Panel summarily rejects the issue in a footnote without
any explanation. Lobato respectfully submits that her constitutional rights were violated by
the admission of this testimony and that reconsideration en banc is warranted to maintain the
uniformity of this Court’s decisions on this issue.

Over objection, Thowsen testified about his experience in homicide cases and his belief
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that it is very common for people to minimize their involvement in an offense when they give
astatement. 8 App. 1387. He further explained, over objection, his experience with suspects
who were under the influence of methamphetamine at the time of the offense and his belief
that such suspects “jumble things together,” forget details, and remember things strangely
8 App. 1388. He gave his opinion about his belief as to the knowledge someone would have
if they had blacked out and noted details of Lobato’s statement in which she stated she could
not remember certain things. 8 App. 1388.

Lobato contended that admission of this testimony was error as a witness is not entitled
to give an opinion as to the guilt of the defendant as it usurps the jury’s function. _V_V_lm_a_l_z_z_
v. State, 104 Nev. 43, 50-51, 752 P.2d 761, 766 (1988). Likewise, it is improper for a lay
witness to give an opinion as to the truthfulness of a defendant’s statement to the police.
Cordova v. State, 116 Nev. 664, 669, 6 P.3d 481, 485 (2000); U.S. v. Espinosa, 827 F.2d
604, 612 (9th Cir. 1987); Maurer v. Dept. of Corrections, 32 F.3d 1286, 1287 (8" Cir. 1994).

“Police officers, by virtue of their positions, rightfully bring with their testimony an air of
authority and legitimacy. A jury is inclined to give great weight to their opinions as officers

of the law.” Bowles v. State, 381 So.2d 326, 328 (Fla. 5th DCA 1980). In addition,

Thowsen’s testimony as to his belief that Lobato’s statements were consistent with other
suspects who were involved with methamphetamine and who minimized their involvement
in an offense amount to “profile” evidence and was inadmissible. U.S. v. Hernandez-

Cuartas, 717 F.2d 552, 555 (11" Cir. 1983); U.S. v. Beltron-Rios, 878 F.2d 1208, 1210 (9"

Cir. 1989). The introduction of unreliable evidence violated Lobato’s state and federal

constitutional rights to due process, confrontation and cross-examination. See Windham v.
Merkle, 163 F.3d 1092, 1103 (9th Cir. 1998).

Lobato was extremely prejudiced by Thowsen’s testimony. He usurped the jury’s
function by giving his belief as to the believability of Lobato’s statement and the reasons for
the substantial inconsistencies which existed between the incident described by Lobato and
the facts of Bailey’skilling. This testimony was also emphasized during closing arguments.

9 App. 1725-26. There were substantial differences between the physical evidence and

4
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circumstances concerning Bailey’s death and the attack described by Lobato in her statement.
Thowsen was allowed to summarily gloss over these substantial differences by simply
claiming that they were merely the product of minimizing and jumbling. Reconsideration
en banc should be granted to correct this injustice in compliance with the constitution and
public policy.

The Panel Failed To Recognize the Constitutional Violation Caused By The District
Court’s Prohibition on Testimony by Defense Witnesses

Lobato attempted to present testimony from three witnesses about conversations they
had with Lobato prior to July 8" (the day Bailey was killed) in which she confided that she
had been attacked and cut a man’s penis. The district court prohibited these witnesses from
testifying, even though their testimony was admissible. Reconsideration en banc should be
granted because of the constitutional violation caused by the district court’s ruling and to
maintain uniformity of this Court’s decisions.

The central issue at trial concerned whether Lobato was describing Bailey or a different
person when she made a statement to the police in which she described being attacked and
then cutting her attacker’s penis. A key point at dispute concerned whether Lobato was
attacked on July 8th or whether she was attacked on an earlier date. Lobato repeatedly tried
to introduce testimony from witnesses in whom she confided in prior to July 8th, about the
attack on her and her response of cutting her attacker’s penis. The district court, however,
ruled that this testimony was inadmissible and prohibited Lobato’s witnesses from presenting
this testimony. See Trans. 9/18/06 at 27 (sustaining objection to proposed testimony of
Pyszkowski); 8 App. 1529-31 (prohibiting McBride from testifying that she saw Lobato prior
to July 4th, and that Lobato told her at that time that she had been sexually assaulted and had
cut a man’s penis). The district court’s rulings were erroneous and violated Lobato’s state
and federal constitutional rights to present a defense.

“Whether rooted directly in the Due Process Clause of the Fourteenth Amendment or
in the Compulsory Process or Confrontation clauses of the Sixth Amendment, the

Constitution guarantees criminal defendants ‘a meaningful opportunity to present a complete
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defense.”” Crane v. Kentucky, 476 U.S. 683, 689-90 (1986). This right is abridged by

(133

evidence rules that “infring[e] upon a weighty interest of the accused” and are ““arbitrary’
or ‘disproportionate’ to the purposes they are designed to serve.” U.S. v. Scheffer, 523 U.S.

303,308 (1998). See also Abbott v. State, 138 P.3d 462, 476 (Nev. 2006) (recognizing that

an evidentiary rule which renders non-collateral, highly relevant evidence inadmissible must
yield to a defendant’s constitutional right to present a full defense). Lobato was entitled to
present this testimony and the district court violated Lobato’s constitutional right to present
a defense by prohibiting this testimony. The testimony was also admissible under NRS
51.025 as the proposed testimony here was not offered to prove the truth of Lobato’s
statement that she was attacked and cut her attacker’s penis, but was offered to prove that she
made these statements prior to Bailey’s death, thus establishing that Lobato was making a
statement about a different person. Testimony such as this is admissible as nonhearsay.
Wallach v. State, 106 Nev. 470, 473, 796 P.2d 224, 227 (1990).

Reconsideration en banc should be granted so that this Court may address the merits
of this issue, recognize the constitutional violation that occurred and address the decisions
addressing this issue which are at odds with the Panel’s decision.

Reconsideration En Banc Should Be Granted Because The Panel Failed To Address the
Important Claim Concerning Admission of Prejudicial Evidence

The district court allowed the State introduced evidence that Lobato had a personalized
license plate of “4NIK8ER” or “FORNICATOR” even though that evidence was irrelevant
and highly prejudicial. Reconsideration en banc should be granted based upon the Panel’s
summary rejection of this issue.

Over repeated defense objections, and an offer to stipulate that Lobato’s car had a
distinctive license plate, the district court ruled that evidence concerning the license plate was
admissible, even though not a single witness claimed to have seen Lobato, her car, or the
license plate anywhere in the vicinity of the location where Bailey was killed. I App. 21-33.
2 App. 374-78, 4 App. 918-23. This evidence was admitted solely to inflame the jury as the

State presented extensive testimony about the personalized license plate. See 6 App. 1095
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(photograph of the Fiero with the license plate was shown to the jury, the license plate was
zoomed in upon, and a picture of the car was circulated); 6 App. 1118 (testimony of Paul
Brown); 6 App. 1121 (testimony of Jeremy Davis); 8 App. 1496 (testimony of Shayne Kraft);
9 App. 1636 (State asks Lobato’s father about the license plate and how it was that Lobato
came up with that name).

This evidence was highly prejudicial and irrelevant to the State’s case. It was therefore
inadmissible under NRS 48.035. See also Old Chiefv. U.S., 519 U.S. 172, 180-81 (1997).
This evidence was also inadmissible because it constitutes evidence of prior uncharged
misconduct and bad character evidence. Walker v. State, 116 Nev. 442, 445,997 P.2d 803,
806 (2000); Jammal v. Van de Kamp, 926 F.2d 918, 920 (9th Cir. 1991); Renderos v. Ryan,
469 F.3d 788, 798 (9th Cir. 2006). Lobato was not on trial for the offense of having a

personalized license plate that suggests or promotes fornication. Permitting the State to
present this highly prejudicial and inflammatory evidence amounted to nothing more than
character assassination of Lobato, which was wholly irrelevant and immaterial to the crimes
charged. Reconsideration en banc should be granted to address the constitution violation
caused by the introduction of this evidence and because public policy precludes a conviction
that is based upon the presentation of this inflammatory evidence.

Reconsideration En Banc Is Warranted On Lobate’s Claim Concerning The
Destruction And Failure To Preserve Exculpatory Evidence.

Lobato presented a substantial issue concerning the State’s failure to preserve evidence
and its destruction of evidence that had been collected. She asked that the charges be
dismissed because of the State’s actions. The district court denied the motion and as a result
violated Lobato’s state and federal constitutional rights to due process of law and to a fair
trial, her right to present a defense, and her right to confront the State’s evidence.
Reconsideration en banc is warranted to address the constitutional violation caused by the
State’s failure to preserve this evidence and to address the public policy issues presented.

The district court abused its discretion in denying Lobato's motion to dismiss based on

the State's failure to preserve and collect potentially exculpatory evidence. As noted above,
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there was no physical evidence which implicated Lobato in the commission of Bailey’s
homicide. Several items of potentially exculpatory evidence, however, were present on or
with the body at the crime scene that were either not collected or were thrown away after they
were collected. These items included: paper towels that were partially stuffed into the
opening where Bailey’s penis once was and paper towels that were over Bailey’s abdomen,
8 App. 1487-88, 1490-91; 6 App. 1021; 7 App. 1282, 1285, 1304; extensive evidence from
the crime scene that was not documented prior to its destruction, 7 App. 1252, 1262, 1277,
1283, 1302, 8 App. 1390; and reports of investigation that were not made following
interviews of potential witnesses and other investigative actions, 8 App. 1398-1404.

This evidence was material and the failure to collect and preserve this evidence
constituted bad faith, requiring dismissal of the charges, or at the minimum, was gross
negligence, permitting the inference that the evidence would have been favorable to Lobato.
The district court’s denial of Lobato’s motion to dismiss, and her request for an instruction
permitting the inference that the evidence was favorable to her, violated Lobato’s state and
federal constitutional rights to due process, a fair trial, the right to present a defense, and the
right to confront the State’s evidence. See U.S. v. Rivera-Relle, 333 F.3d 914, 922 (9th Cir.
2003); Gordon v. State, 117 P.3d 214, 217-218 & n. 9-11 (Nev. 2005); Daniels v. State, 114
Nev. 261, 268, 956 P.2d 111, 115 (1998); Crockett v. State, 95 Nev. 859, 603 P.2d 1078
(1979); Sparks v. State, 104 Nev. 316,319, 759 P.2d 180, 182 (1988); Sanborn v. State, 107
Nev. 399, 408, 812 P.2d 1279, 1285-86 (1991). Lobato’s federal constitutional rights were

violated because the State failed to gather critical evidence at the scene, failed to document
evidence that was gathered, failed to protect crucial evidence from being destroyed, and then
threw away other important evidence. Such flagrant and repeated acts and omissions
constituted bad faith and violated Lobato’s rights under Arizona v. Youngblood, 488 U.S.
51(1988). See also Northern Mariana Islands v. Bowie, 243 F.3d 1109, 1117 (9th Cir. 2001)

(a bad faith failure to collect potentially exculpatory evidence violates the Due Process
Clause). The State’s suppression of materially exculpatory evidence violates both the

Fourteenth Amendment and Nevada law. Brady v. Maryland, 373 U.S. 83, 87 (1963);

8
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Jimenez v, State, 112 Nev. 610, 619, 918 P.2d 687, 692-93 (1996).

Lobato was prejudiced by the loss of this material evidence because she was unable to
have her own experts examine the paper towels found directly on Bailey’s body and the other
evidence found near his body. Had she been allowed to examine this evidence there is a
reasonable probability that evidence of the actual perpetrator could have been recovered.
Likewise, had Thowsen made a record of his investigation concerning reports by healthcare
facilities on cut penises and his investigation of the Hispanic men who were potential other
suspects, Lobato could have conducted further investigation for the purpose of verifying
Thowsen’s allegations, identifying the other suspects, and comparing fingerprint and DNA
samples of those men. Lobato was also prejudiced by the loss of this evidence because the
State was allowed to suggest through cross-examination of a defense expert that Lobato’s
DNA could have been present at the crime scene but was not discovered because evidence
was not collected and preserved. 8 App. 1560. This point was also emphasized repeatedly
during closing arguments. 9 App. 1729-30, 1740, 1743. The facts of this case reveal that
investigating officers acted with bad faith and gross negligence in failing to preserve
potential exculpatory evidence. Randolph v. State, 117 Nev. 970, 987, 36 P.3d 424, 435
(2001). Reconsideration en banc should be granted to address this issue.

The Panel’s Rejection Of Lobato’s Double Jeopardy Claim Is Directly Contrary To
This Court’s Recent Decision In Wilson v. State.

Following the first trial, Lobato was sentenced to two consecutive 20 to 50 year
sentences for first-degree murder with use of a deadly weapon and a concurrent term 5 to
15 year sentence for sexual penetration of a dead body. 1 App. 11. On appeal, this Court
reversed the judgment after finding that the trial court erred in precluding Lobato from
introducing extrinsic evidence to impeach the testimony a witness for the State. 1 App. 6;

Lobato v. State, 120 Nev. 512, 96 P.3d 765 (2004). Following the second trial, Lobato was

convicted of voluntary manslaughter with use of a deadly weapon and sexual penetration of
a dead body. During the sentencing hearing her trial counsel noted that concurrent time had

been imposed following the first trial and asked the district court to impose concurrent time
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for the two offenses. 9 App. 1759-60. The district court noted that the sentence imposed for
Count One was “significantly” greater in the original judgment than the sentence that count
be imposed pursuant to the jury’s finding of voluntary manslaughter in the second trial. 9
App. 1760. The court then ordered that Lobato be sentenced to two consecutive terms of 48
months to 120 months for voluntary manslaughter with use of a deadly weapon and a
consecutive term of 60 months to 180 months for use of a deadly weapon. 9 App. 1762.

Pursuant to this Court’s recent decision in Wilson v. State, 170 P.3d 975 (Nev. 2007), the

district court violated Lobato’s right against double jeopardy by restructuring the sentences
to require that she serve her sentences consecutively, rather than concurrently, as originally
ordered by the court. In Wilson, this Court provided an extensive analysis of the Nevada’s
double jeopardy jurisprudence concluded that a district court violated Nevada's double
jeopardy protections by increasing the defendant's sentence after his conviction had been
partially vacated on appeal. Id. at 980. Of critical importance is this Court’s conclusion in
Wilson: "Even though the resentencing did not lead to a harsher result than Wilson's original
sentence, the district court individually increased the minimum terms on each of the
remaining possession counts and restructured the relationship between the possession
counts and the lone production count. We conclude that Dolby forbids this sentencing
procedure." Id. Here the district court did that which was expressly found improper in
Wilson. The district court restructured the relationship between Count I and Count II by
ordering that the sentences be served consecutively rather than concurrently. Lobato
respectfully submits that Wilson is directly on point and that reconsideration en banc should
be granted based upon the Panel’s failure to apply this controlling authority.
Conclusion

For each of the reasons set forth herein, Lobato respectfully submits that
reconsideration en banc should be granted pursuant to NRAP 40A.
Dated this 31st day of March, 2009, "
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CERTIFICATE OF MAILING

I hereby certify that on the%_] day of March, 2009, I duly deposited in the District
Attorney’s bin at the Regional Justice Center, at Las Vegas, Nevada, a true and correct copy
ofthe above and foregoing PETITION FOR RECONSIDERATION EN BANC addressed
to the following:

David Roger

Clark County District Attorney
200 Lewis

Las Vegas, NV 89155

/ .
Kathleen/Fitz d
Anemployee e Clark County Special Public Defender
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LasVen

JoNell Thomas

NV State Bar #4771

Office of The Clark County Special Public Defender
330 South 3" Street

Las Vegas, NV 89155

(702) 455- 6270

Attorney for Kirstin Blaise Lobato

IN THE SUPREME COURT OF THE STATE OF NEVADA

KIRSTIN BLAISE LOBATO , '
Docket No. 49087 F l LED

Appellant,
v.

STATE OF NEVADA,

Respondent.

MOTION TO STAY REMITTITUR N

Comes now Appellant Kirstin Blaise Lobato, by and through her counsel JoNell
Thomas, and respectfully requests this Court stay issuance of the Remittitur pending
application to the United States Supreme Court for a Petition for Writ of Certiorari.

The Order Denying En Banc Reconsideration was filed May 19, 2009 and pursuant to
the rules of the United States Supreme Court, the petition for writ of certiorari must be filed
within 90 days from said date, up to and including August 17, 2009.

NRAP 41(a) states the Remittitur will issue twenty-five (25) days after entry of the
order denying the petition unless the time is enlarged by order. Counsel requests that the
time to issue the Remittitur be enlarged and respectfully requests this Court enter an Order
to Stay Issuance of the Remitittur pending the filing of the Writ of Certiorari by Appellant.

Dated this J0¥day of May, 2009.

;’5:%

piey 2@ 2069

TRACIE K. LINDEMAN
CLERK OF SUPREME SOURT
DEPUTY CLeRK

NELL THOMAS
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POINTS AND AUTHORITIES
Nevada Rules of Appellate Procedure Rule 41 provides in pertinent part:

“(b) Stay of remittitur pending application Cfor certiorari. A stay of the
remittitur pending application to éle upreme Court of the United States for a
writ of certiorari may be granted upon motion, reasonable notice of which shall
be given to all parties. The stay shall not exceed sixty (60) days unless the period
is extended for cause shown. If during the period of the stay there is filed with
the clerk of the Supreme Court of Nevada a notice from the clerk of the Supreme
Court of the United States that the party who has obtained the stay has filed a
petition for the writ in that court, the stay shall continue until final disposition by
the Supreme Court of the United States. Upon the filing of a copy of an order of
the Supreme Court of the United States denying the petition for writ of certiorari
the remittitur shall issue immediately.....”

Good cause exists for stay of Remittitur in this case due to the nature of the issues
intended to be raised. As such the propriety of the decision should be scrutinized by the
highest Court in the land.

A stay of ninety (90) days in issuance of the remittitur is therefore respectfully

requested.

DATED: _§ fga /00,

JONE MAS, ESQ/
Nevadg Bar No. 4771
330 SUThird St., Ste. A

Las Vegas, Nevada 89
(702)455-6265

CERTIFICATE OF MAILING |
I, KATHLEEN FITZGERALD, do hereby certify that on the z]day of May, 2009,

a copy of the foregoing Motion was deposited in the United States Mail at Las Vegas,
Nevada, enclosed in a sealed envelope upon which first class postage was fully prepaid,

addressed to the following:

District Attorney Nevada Attorney General
Clark County Courthouse 100 N. Carson Street
200 Lewis Ave., 3rd Floor Carson City, Nevada 89701 .

Las Vegas, Nevada 89155

7 D =
2
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KATHLEEN FITZGERALD
an employee of the Special Public Defender
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1 IN THE SUPREME COURT OF THE STATE OF NEVADA
p) * % %
3 | KIRSTEN LOBATO, Case No. 49087
4 Appellant,
5 Vs. F l L E D
6 || THE STATE OF NEVADA, AUG 2 1 2009
7 Respondent. )) LR S URREME CQURT
8 TEPUT B
9 NOTICE OF FILING OF PETITION FOR A WRIT OF CERTIORARI
10 PLEASE TAKE NOTICE that the Petition for a Writ of Certiorari was filed on August
11 || 5, 2009 in the Supreme Court of the United States and Notice was served on the Clark County
12 || District Attorney’s Office (see attached).
13 DATED: 57/152 foﬁ
14
BY
15 JONEILJL'THOMAS, E
Nevadg Bar No.4771
16 330 S. [Third St., Ste.
Las Vegas, Nevada 89155
17 (702)455-6265
18
CERTIFICATE OF MAILING
19 20
I, KATHLEEN FITZGERALD, do hereby certify that on the ¥™" day of August, 2009,
20
a copy of the foregoing Notice was deposited in the United States Mail at Las Vegas, Nevada,
21
enclosed in a sealed envelope upon which first class postage was fully prepaid, addressed to the
22
following:
€2
S District Attorney Nevada Attorney General
Qg 2 Clark County Courthouse 100 N. Carson Street
oo 200 Lewis Ave., 3rd Floor Carson City, Nevada 89701
Zoe 25 Las Vegas, Nevada 89155
QG
B 2
QECEIVg JERALT
- 28 9] f Special Public Defender
AUG 2 12009
SPECIAL PUBLIC TRACIE K,
DEFENDER CLE Dg: w:%?gg;’“gu”
CLARK COUNTY
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Supreme Court of the Unitedg:ates

Kirstin Blaise Lobato iy

(Petitioner) B
V. No. 09-5909
Nevada
(Respondent)

To N\J A“'WY\@”\ QW(Z\/( ﬁ%_d Qlw‘bcﬁﬂ\k\ Counsel for Respondent:
Dsvid RV newy

NOTICE IS HEREBY GIVEN pursuant to Rule 12.3 that a petition for a writ of
certiorari in the above-entitled case was filed in the Supreme Court of the United States
on August 5, 2009, and placed on the docket August 14, 2009. Pursuant to Rule 15.3, the
due date for a brief in opposition is Monday, September 14, 2009. If the due date is a
Saturday, Sunday, or federal legal holiday, the brief is due on the next day that is not a
Saturday, Sunday or federal legal holiday.

Unless the Solicitor General of the United States represents the
respondent, a waiver form is enclosed and should be sent to the Clerk only in
the event you do not intend to file a response to the petition.

Only counsel of record will receive notification of the Court's action in
this case. Counsel of record must be a member of the Bar of this Court.

Ms. Jonell Thomas

330 South Third Street
Suite 800

Las Vegas, NV 89155
(702) 471-6565

NOTE: This notice is for notification purposes only, and neither the original nor a copy should
be filed in the Supreme Court.
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

William K. Suter
Clerk of the Court

October 5. 2009 (202) 479-3011

Clerk F,LED

Supreme Court of Nevada
Capitol Complex
Supreme Court Building
Carson City, NV 89710

Re: Kirstin Blaise Lobato
v. Nevada
No. 09-5909
(Your No. 49087)

Dear Clerk:
The Court today entered the following order in the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

[l fo A

William K. Suter, Clerk

0CT 14 2009

TAAQIE K, LINDBMAN
OLERK OF sUPRRME SOURY _
BEPUTY BLERK .
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IN THE SUPREME COURT OF THE STATE OF NEVADA

KIRSTIN BLAISE LOBATO, Supreme Court No. 49087
Appellant,

VS.
THE STATE OF NEVADA, District Court Case No. C177394

Respondent.
REMITTITUR FILED

_ : L 0CT 19 2009
TO: Steven D. Grierson, Clark District Court Clerk

7 LINDEMAN

Pursuant to the rules of this court, enclosed are the following: CLER O 42 *: C:Oth

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

Exhibits:Exhibit 125A (a redacted audio tape recording).
DATE: October 14, 2009

Tracie Lindeman, Clerk of Court

By: A Yoo

Deputy Clerk

cc (without enclosures):
Hon. Valorie Vega, District Judge
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Special Public Defender David M. Schieck

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on

OCT 19 2009
RAGIE ¥ LINDEMAN HECE‘VED
CLERKDc:;'%EngELEEfOURT 0CT1 6 2009
CLERK OF THE COURT
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IN THE SUPREME COURT OF THE STATE OF NEVADA

KIRSTIN BLAISE LOBATO, Supreme Court No. 49087
Apssellant, District Court Case No. C177394
THE STATE OF NEVADA,

Respondent.

LERK'S CERTIFICATE

STATE OF NEVADA, ss.

I, Tracie K. Lindeman, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is how ordered, adjudged
and decreed as follows: “ORDER the judgment of the district court AFFIRMED.”

Judgment, as quoted above, entered this 5th day of February, 2009.
JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed as follows: “Rehearing denied.”

Judgment, as quoted above, entered this 27th day of March, 2009.
JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed as follows: “ORDER the petition DENIED.”

Judgment, as quoted above, entered this 19th day of May, 2009.

IN WITNESS WHEREOF, | have subscribed my
name and affixed the seal of the Supreme Court at
my Office in Carson City, Nevada, this 14th day of
October, 2009.

Tracie K. Lindeman, Supreme Court Clerk

By: \q \r\mm/L

Deputy Clerk 'Zr
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IN THE SUPREME COURT OF THE STATE OF NEVADA

**k*k

KIRSTIN BLAISE LOBATO,
Appellant,
VS.

THE STATE OF NEVADA,

Respondent.

N N e N N e e e e

Case No. 58913 Electronically Filed

Jan 30 2012 04:52 p.m|

Tracie K. Lindeman
Clerk of Supreme Cour

APPELLANT’S APPENDIX

VOLUME 5

APPEAL FROM NOTICE OF ENTRY OF DECISION AND ORDER

IN THE EIGHTH JUDICIAL DISTRICT COURT

TRAVIS BARRICK

NEVADA BAR #9257
GALLIAN, WILCOX, WELKER
OLSON & BECKSTROM, L.C.
540 E. ST. LOUIS AVENUE
LAS VEGAS , NEVADA 89104
(702 892-3500

ATTORNEY FOR APPELLANT

CHRIS OWENS
CLARK COUNTY, NEVADA
DISTRICT ATTORNEY

200 LEWIS AVENUE

LAS VEGAS, NEVADA 89155
(702) 671-2500

CATHERINE CORTEZ-MASTO
NEVADA BAR #3926

NEVADA ATTORNEY GENERAL
100 N. CARSON STREET
CARSON CITY, NEVADA 89701
(775) 684-1265
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THE STATE OF NEVADA,

CASE NO. C177394
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. DEPT., NO. II
KIRSTIN BLAISE LOBATO,
Defendant. Transcripts of
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NV v. LOBATO

10/4/06
; ,
APPEARANCES: " 1| LAS VEGAS, NEVAG- WEDNESDAY, OCTOBER 4, 2006
2 PROCEEDINGS
3 PROCEEDINGS BEGAN AT 10:37:55 A.M.
FOR THE STATE: BILL KEPHART 4 (Court is called to order)
Chief Deputy Déstgict Attorney 5 (Jurors are present)
200 South Third Street R :
Las Vegas, Nevada 89101 6 THE COURT: -Goocll m-ornlng. The record shall
(702) 455-3482 7| reflect that we're resuming trial in State versus Lobato under
SANDRA K. DIGIACOMO 8| case number C-177394. In the presenc_e of the defendant
geputy Diflstrii.lctdAlé'torney 9| together with two of her counset -- I -~ it appears that Mr.
00 South Third Street - -
Las Vegas, Nevada 89101 10| Schieck is in the anteroom. o _
(702) 455-6450 i1 MS. GREENBERGER: Bringing in the next witness.
12 THE COURT: Okay. He is now present, so all three
13| of the defendant’s counsel are present. The two prosecuting
FOR THE DEFENDANT: DAVID M. SCHIECK 14| attorneys are present and the ladies and gentlemen of the jury
gggcéal Pﬁb"ﬁ %egender o0 15| are present as well.
outh Third Street oor ;
Las Vegas, Nevada 89155 16 Mr. Lobato has returned, he may resume his seat o_n
(702) 455-6265 17| the witness stand. The clerk will be swearing him anew at this
SHARI L. GREENBERGER, ESQ. 18| time.
gﬁgA ZAIaKIN, ESQ. 19| LORENZO LOBATO, DEFENDANT’'S WITNESS, SWORN
Broadway .
San Francisco, California 94133 20 THE CLERK: Thank you. State your name and spell
21| it for the record, please.
22 THE WITNESS: Lorenzo Lobate, L-O-R-E-N-Z-O
23| L-O-B-A-T-0.
24 THE COURT: And Ms. Greenberger may resume her
XVII-2 XVIH-4
LORENZO FOBATO - DIRECT
IND 1| direct examination.
2 MS. GREENBERGER: Thank you, Your Honor.
NAME DIRECT __ CRQSS REDIRECT RECROSS 3 DIRECT EXAMINATION (continued)
DEFENDANT'S WITNESSES 4| BY MS. GREENBERGER:
5 Q Good morning.
Lorenzo Lobato 5 12 60/69 - .
Rebecca Lobato 70 122 190/201 1957202 | © A Good morning.
7 Q  When you testified yesterday you were describing
8| your activities on July 7" when you went to work the 4:00 to
STATE'S REBUTTAL WITNESSES 9 12:00 shift, is that correct?
Thomas Thowsen 205 208 211 -~ |10 A Yes, ma'am.
Lary Simms 213 236 243/251/254 250/253 | 11 Q Do you remember what you did earlier in the day on
* kK Kk 121 July 77
EXHIBITS 13 A Well, in the morning about 9:30, 10:00 o'clock I
E— 141 went up to the Lincoln County Courthouse where the sheriff's
DESCRIPTION: ADMITTED | 15/ office was at and I talked to Sheriff John Wilcox about
STATE’'S EXHIBITS 16| borrowing a inmate jumpsuit that I could use as I skit when I
263-268 Phob hs of aut 215 17| went a Muscular Dystrophy camp.
otographs of autopsy 18 Q  What is this Muscular Dystrophy camp?
DEFENDANT'S EXHIBITS 19 A It's a summer camp for children with Muscular
- 20| Dystrophy. You go for about a week and spend a week with
S Lobato telephone records 89 21| the kids that are physically challenged.
S-1 Lobato telephone records 89 ’ ) .
T Lobato telephone records 89 22 Q How long have you been affiliated with this
T-1 Lobato telephone records 89 23| organization?
* ok ko k 24 A About seven years.
XVIII-3 XVII-5
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NV v. LOBATO

XVII-7

| 10/4/06
LORENZO LOBATO - D NZQ LOBATO - DIRECT
1 Q  You went on the 7" to talk to-__.geant Wilcox about 1| other, we cried quiea bit, and she told me she had done
2| a costume or what was it? 2| something that she had told me before in June.
3 MR. KEPHART: Your Honor, objection, asked and 3 Q  What happened next?
4 answered. 4 A They took her away.
5 THE COURT: Sustained. 5 MR. KEPHART: Your Honor, may we approach?
6! BY MS. GREENBERGER: 6 THE COURT: Yes.
7 Q  You were going to use what you got from Sergeant 7 {Off-record Bench Conference)
8| Wilcox in a play? 8 MR. KEPHART: Your Honor, I'm moving to strike his
9 A In a skit, yes. 9| answer as nonresponsive. He knows that -- he's trying to put
10 MR. KEPHART: Objection, leading, Your Honor. 10| something in that's not --
11 THE COURT: Sustained. 11 MR. SCHIECK: Objection, nobody knows, Your
12| BY MS. GREENBERGER: 12| Honor.
13 Q When did you go Muscular Dystrophy camp that 13 MR. KEPHART: And he did that, it's obvious what
14| summer? 14| he's doing.
15 A Onthe 22* of July. 15 MR, SCHIECK: Ohjection, he did state his objection
16 Q@ Did you use what you had gotten from Sergeant 16| and ask to strike.
17| Wilcox? 17 THE COURT: Would you please state your
18 A No, I thought after what had happened, Blaise being 18| objection?
19| arrested, it would be in bad taste so I did not use the jumpsuit 19 MR. KEPHART: My objecticn is to his answer that he
20| in the skit. 20| -- that she told him that she had done something and he says '
21 Q  Did there come a time when you learned of Blaise’s 21| that she had told me she had done in June. I'm objecting to
22| arrest? 22| that as being nonresponsive to the question and being
23 A Yes, 23| inappropriate in moving to strike that.
24 Q Tell us about that. 24 THE COURT: The Court sustains the objection as
XVIII-6 XVII-8
LORENZO LOBATO - DIRECT LORENZO LOBATO - DIRECT
1 A Well, I was at work and my wife called me pretty 1| nonresponsive and as hearsay and grants the motion to strike
2| frantic of -- about the situation that Blaise had been arrested 2| accordingly.
31| and that I needed to come home right away, 3 MR. KEPHART: Your Honor, I'd also ask that the
4 Q Do you recall what day that was? 4| jury be told to disregard that.
5 A Tt was the 20" of July, I was at work. 5 THE COURT: The jury must disregard that last
6 Q 20017 6| answer.
7 A Yes, ma'am. 7| BY MS. GREENBERGER:
8 Q  Where were you working at the time? 8 Q@ Did you talk to the pelice on July 20, 2001 at the
g A The Hideaway Club in Caliente, Nevada. 9| time they were arresting your daughter?
10 Q  What time approximately did you get the call? 10 A Briefly, yes, I did.
i1 A 4:30, 5:00 o'clock in the afternoon. 11 Q@  What did you tell them -~
12 Q  As a result of that phone call did you do anything? 12 A Ireally -
13 A Yes, I went straight home. 13 Q - If anything?
14 Q Why? 14 A --did tell them anything. They told me what the
15 A So thatI could see Blaise before she -- they took her 15| circumstances were and that, you know, that they were taking
16| away. 16| Blaise to Las Vegas and that I could come down there and see
17 Q Did you in fact see her? 17 her and that's basically it.
18 A Yes, Idid. 18 Q  Did they ask you any questions at that time about
19 Q  Were the police present? 19| whether you had knowledge of any prior attack?
20 A Yes, they were, 20 MR. KEPHART: Your Honor, I'm going to object.
21 Q  Did you speak with each other? 21 THE COURT: Sustained.
22 A Yes, we did. 22| BY MS. GREENBERGER:
23 Q  What did you discuss? 23 Q Did they ask you any questions at that time?
24 A We really didn't discuss anything. We hugged each 24 A No, they didn't ask me.
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10/4/06
LORENZO LOBATO - DI ENZO LOBATO - CROSS

1 Q  After Blaise was arrested did x....& come a time 1 Q Did the puice ever formally interview you on this

2| when you read anything about this case? 2| case?

3 A When I came back from summer camp. 3 A No.

4 Q When would that have been? 4 Q Notat any time?

5 A The 26" of July. 5 A No, they didn't interview me at all.

6 Q  So you actually went to the summer Muscular 6 MS. GREENBERGER: I don't believe I have anything

7| Dystrophy camp? 7| further.

8 A Yes, Idid. 8 THE COURT: Cross.

9 Q  As a result of information learned In the news article 9 CROSS-EXAMINATION
10| did you contact Detective Thowsen? 10; BY MR. KEPHART:
11 A Idd. 11 Q  Mr. Lobato, when you left to go to summer camp,
12 Q What did you tell-him? 12 when was that?
13 A [ told him that he had the wrong person because the 13 A It was on the 22™ of July, sir.
14| dates didn’t match -- 14 Q Okay. And you indicated you knew nothing about
15 Q What-- 15| the dates of when this crime had occurred by the time you left
16 A - cause Blaise was home on the 8" and that there 16| to go to summer camp?
17 | was no way she could have been in Las Vegas at that time. 17 A No, I didn't know anything about the date that the
18 Q  What was his response? 18| crime had occurred. '
19 MR. KEPHART: I'm going to object as to hearsay. 19 Q@ Okay. So you hadn't talked to your wife about it at
20 THE COURT: Sustained. 201 all?
21| BY MS. GREENBERGER: 21 A No, not as of the 22™ I hadn't.
22 Q Did he initiate any further discussion with you 22 Q@  And called your daughter? Her daughter hadn’t
23| regarding your conversation? 23| called you?
24 A No. Hejust-- 24 A Yes, I talked to her on the telephone however she

XVIII-10 XVIII-12
LORENZO LOBATO - DIRECT LORENZO LOBATO - CROSS

1 MR, KEPHART: Your Honor, objection, that question 1] didn't know anything about the dates either.

2| was answered. 2 Q waell, that's what your testimony here today is that,

3 THE COURT: The question has answered and you 3| right?

4| may pose your next question. 4 A That's the true of the --

5 MS. GREENBERGER: Thank you. 5 Q@ Do you know why when you talked to her on the

6! BY MS. GREENBERGER: 6| phone she snapped at you because she knew it was recorded?

7 Q Did you ever talk to either of the homicide detectives 7| Do you know why she would do that?

8! again after that? 8 A I have no idea what you're talking about.

9 A 1 hbelieve I did in reference to her automaebile. 9 Q  You were even involved in a three-way conversation
10 @  What did you talk to them about at that time? 10} with a Doug Twining, weren't you?
11 A Well, after we talked again about the dates being i1 A It's a possibility I was, yes. _
12| different I asked him if they had found any evidence in her 12 Q Okay. And your daughter snapped on you on the
13| car. He said, no. I said, I guess then you can release to me 13| phene because you were talking about the case and she didn‘t
14| then. 14| want it to be recorded? You don't remember that?
15 Q Was the car in fact released to you? 15 A Idont believe it was right at that time, I believe it
16 A Yes, it was. 16| was later on.
17 Q  And approximately what were the dates of these two | 17 Q  But your testimony that you'd actually contacted the
18| conversations? 18| police and said, oh, she couldn't have done this, she was --
19 A Iwould say the 28" and maybe the 30", Could 19| she wasn't there? That's your testimony?
20| have been a little later, I'm not really sure of the exact dates. 20 A That was after I came back. That’s after I came
21 Q@  Of what month? 21| back from summer camp, yes, sir.
22 A uly. 22 Q Okay. And you say that you contacted Tom
23 @  What year? 23| Thowsen?
24 A 2001, 24 A Yes,

XVIIT-11 XVIII-13 0009 13
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NV v. LOBATO 10/4/06
LORENZO LOBATO - T ENZQO LOBATO - CROSS
1 Q Howd you - how'd that hapb\en? 1| lived with you all your [sic] life? '
pJ A Well, my wife called him. We weren't able toget a 2 A For the most part she has. Yes, she’s spent some
3| hold of him, he called back, talked to her, she handed the 3| time away with her mother.
4| phone to me, and then I spoke to him. 4 Q  You watched her grow up?
5 Q Okay. Both times? 5 A Apsolutely. ,
6 A Just once. 6 Q  You knew about her ordeals when she was a child
7 Q Okay. So it was only one time that you spoke to 7| and when she was older?
gl him? 8 A Tknew of one, yes.
9 A No, I spoke to him again separately when I had 9 Q Okay. You knew that she had been involved in
10| called and tatked to him. ‘ 10) some sexual molestations?
11 Q Okay. So now it's twice? Is there anymore times? 1 A Tknew of one, yes, sir, when she was --
12 A There may have been other times that I had spoken | 12 Q  One. Which one was that?
13| to him. 13 A When she was five years old.
14 Q  And every time you called him he'd answer or he'd 14 Q Okay. You don't know about the other ones that --
15| call back? 15 A The others came to light later on during the course
16 A Pretty much. 16| of the first trial.
17 Q  How many times did that happen? 17 MS. GREENBERGER: Objection, outside the scope of
18 A Icant recall. 18| direct examination.
19 Q  But you do remember taking to him, telling him that 13 MR. KEPHART: This is cross.
20| you -- that there’s no way that Blaise could have done this 20 THE COURT: Overruled.
21| because she was up there? 21| BY MR, KEPHART:
22 A VYes. 22 Q  And there came a peint in time that you knew she
23 Q Do you remember saying that? 23, was going to move to Las Vegas?
24 A Ido remember saying that. 24 A Yes.
XVIII-14 XVIII-16
LORENZO LOBATO - CROSS LORENZC LOBATO - CROSS
1 Q Okay. And your wife was right there when that 1 Q  You guys discussed that? Is that a “yes?”
2! happened? 2 A Yes, sir.
3 A Yes 3 Q Okay. Did you move her down here to Las Vegas?
4 Q  Just standing right there? Standing right -- 4 A No, I didn't move her down to Las Vegas.
5 A She was in the room with me. 5 Q Okay.
6 Q - nexttoyou? 6 A She wasn't sure if she was going to stay or not. She
7 A She walked out, she had handed me the phone and 7| packed some things, went to Las Vegas.
8| walked away, yes. 8 Q Okay. And when was that?
9 Q Okay. 9 A Probably May or so of 2001.
10 A She was a little upset from the conversation that she 10 Q When did she graduate from high school?
11| had had when -- with Detective Thowsen. 11 A I believe it was around April, February or April,
12 Q Well, youre saying she had one too? 12| something like that.
13 A Well, she spoke to him before I did. 13 Q 20012
14 Q  Now how many children do you have? 14 A Yes, sir.
15 A Two. 15 Q  When was it she was living in Caliente for a year?
16 Q  Ashley and Blaise? 16 A It wasn't quite a year that she lived in Caliente. It
17 A Yes, sir 17| was during the tfme that she was going to school. She was
18 Q Okay. Blaise is your oldest daughter? 18| working and going to school at the same time.
19 A Yes, sir; she is. 19 Q Okay. Now you knew she had a problem with drugs
20 Q  Daddy’s little girl? 20| while she was in Caliente, didn't you?
21 A Yes. 21 A Yes, Idid.
22 Q@ Okay. And you've been -- 22 Q Okay. You brought her home to get her - to help
23 A Asis my other daughter, too. 23| her get off of drugs?
24 Q  You've been with them all your life? They've -- she’s | 24 A Yes.
XVIIE-15 XVIII-17
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NV v. LOBATO

10/4/06

XVIII-19

LORENZO LOBATO - CF - . INZO LOBATO - CROSS

1 Q Okay. What drugs were you}"c.,..x.t':ted to? 1 Q  You have-o ot of them that were displayed in your
2 MS. GREENBERGER: Objection, irrelevant. 2| house back in 2001?

3 MR. KEPHART: Judge, he testified he’s a recovering 3 A Yes.

4} addict. 4 Q You're kind of big guy, you work out?

5 THE COURT: Overruled. 5 A Yes, Ido.

6 THE WITNESS: I smoked a lot of marijuana and I 6 Q  Use the heavy bag in the garage?

7| have done quite a bit of crystal methamphetamine. 7 A The heavy bag didn't hang in the garage, the rafters
g| BY MR. KEPHART: 8| were a little too shaky. I put the speed bag in the garage.

9 Q Okay, And as a -- you said you were addicted to 9| The heavy bag was in the tree in the backyard.
10| methamphetamine? 10 Q Okay. Taught your daughter how to defend herself?
11 A Well, that may have been taken a little out of 11 A Yes, Idid.
12| context. I wasn't addicted but I was a regular user of 12 Q Gave her protection, meaning you would help her
13| methamphetamines and marijuana. 13| whenever she needed your help?

14 Q Okay. Methamphetamine is something that you 14 A Of course.
15| crave all the time, you want it all the time? 15 Q Okay. And you wanted to help her, protect her
16 A Not necessarily. 16| anyway you can?
17 Q  And you use methamphetamine to deal with 17| A  Yes.
18| problems often times, like any drug? 18 Q You love your daughter?
19 MS. GREENBERGER: Ohbjection, vague as to time. 19 A Yes, Ido,
20 THE COURT: Sustained. 20 Q When is it that you started her with her collection of
21| BY MR. KEPHART: 21| knives?
22 Q  When you used methamphetamines did you ever 22 A Iwould say she was about 16, 15-16 years old and
23 use it to deal with preblems you had? 23| she always had a fascination with knives. I have a collection
24 MS. GREENBERGER: Same objection. 24! of my own so we started her on her’s.

XVIII-18 XVIIE-2¢
LORENZO LOBATO - CROSS LORENZC LOBATO - CROSS

1 THE COURT: Sustained. 1 Q  And you know what a butterfly knife is?

2| BY MR. KEPHART: , 2 A Yes, Ido.

3 Q When were you using methamphetamine? When 3 Q  And you know the butterfly knife is what is at issue
4| were -- 4| in this case?

5 A Would you repeat the question, please? 5 A Yes,

6 Q  -- you using methamphetamine? When were you 6 Q Okay. Did you teach her how to use the butterfly
7| using methamphetamine? 71 knife? '
8 A When was I using it? 8 A I taught her how to open it, yes.

9 Q  Mm-hmm. 9 Q Okay. That's when you flip it and tumn it?
10 A Between 1998 and 2002, 10 A No, I'm--
11 @ Were you working as a Ely State Prison guard then 11 Q How do you open it?
12| when you were using methamphetamine? 12 A --not -- I'm not proficient in that portion of butterfly
13 A No, that was afterwards. . 13| knife.
14 Q@  When did you become a Ely State Prison guard? 14 Q Okay.
15 A In 1995, 15 A  Tve seen it done, I just know how to roll it to open it
16 Q  And how lang were you a prison guard? 16| up and that’s what I showed her to do.
17 A Almost two years. 17 Q@ Okay. During the time that you were using
18 Q  They train you in tactical defense, that type of thing 18| methamphetamine did you introduce your daughter to
19| while you're there? 19| methamphetamine?
20 A Yes, sir 20 A No, Tdidn't.
21 Q Okay. Familiar with weapons? 21 Q  But you knew she was using it at least when she
22 A Yes, sir. 22| was in Caliente?
23 Q Asa matter of fact you kind of collect weapons? 23 A Yes, I did.
24 A Yes, sir, 1 do. 24 Q Okay. Your wife, Rebecca, use methamphetamine

XVIII-21
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NV v. LOBATO _ 10/4/06

LORENZO LOBATO - (7"{ ENZO LOBATO - CROSS
1| as well? ' 1| Steve and Kathy'sarid Doug she just kind of floated back and
2 A Yes, had. 2| forth.
3 Q Now you said she left to go to Las Vegas, you 3 Q  And you said you met Steve?
4| believe in May? 4 A Briefly, I did; yes.
5 A It was around May; yes, sir. 5 Q  And did you go to his house?
6 Q And had she been to Las Vegas before that? 6 A Yes, I went to his house.
7 A She had visited with friends, and, you know, for the 7 Q  Okay. Did he ever provide you with any
8| weekend and this and that, 8| methamphetamine?
9 Q Did shego -- 9 A No.
10 A Yes, she had. 10 Q Okay. And you knew that he was using
11 Q -- with you at all or with your family? 11| methamphetamine?
12 A She had been to Vegas with us. We have family 12 A I didnt know him, I just went there to visit my
13| here, too, 13| daughter. I only talked to him briefly.
14 Q Okay. Did she know -- did you know where she was 14 Q And how old was she when she moved to Las
15| going to be staying when she went to Las Vegas? 15| Vegas?
16 A Nine out of 10 times, yes. 16 A  Eighteen.
17 Q Okay. What do you mean by nine out of 10 times? 17 Q  When she left did she have a job? When she [eft
18 A Well, sometimes she would go with a friend and 18| Panaca to go to Las Vegas did she have a job?
19| they weren't sure where they were going to stay. If they were 19 A She had a job - a tentative job with some people
20| going to stay in hotel room or if they were going to stay with a 20| that she had met doing some kind of fire extinguisher
21| friend. 21| servicing. I believe that’s what it was.
22 Q  Okay. When she left in May did you know where 22 Q  And that was before she left Panaca, she had a
23| she was going to be staying? 23| tentative job as far as you know?
24 A Yes. 24 A Right, cause she -- I guess she already was
XVIII-22 XVIII-24
LORENZO LOBATO - CROSS LORENZO LOBATO - CROSS
1 Q  Where was that? 1| acquainted with people down there.
2 A She was going to stay at, I believe it was Steve and 2 Q Okay. When is it you bought her Fiero?
3| Kathy's. I don’t know them very well, T had to think for a 3 A I didn't buy her Fiero, she bought it herself,
4| second what their names were. 4 Q  When did she get that?
5 Q Okay. And this -- had she lived in Las Vegas prior to 5 A Ithink she got it in February. It's around February.
6| that at all with anyone? 6 Q  Before graduation?
7 A Yes, she'd lived with us when we lived in Las Vegas 7 A No, I believe it was after graduation. She was
8| until 1993, 8| already graduated.
9 Q Did she live in Las Vegas prior to May of 2001 where 9 Q  February of 20017
10| she moved in with Steve and Kathy, did she live with anyone 10 A Yes.
11| else in Las Vegas that you know of? 11 @ Didn't you just testify that you believe that she
12 A I believe she stayed for a short period of time with 12| graduated in April of 20017
13| her mother, her natural mother, but that didn* really work out 13 A It's a possibility.
14] so she came back home. 14 Q Okay.
15 Q Okay. Any of her friends, any other friends? 15 A My dates are a little off. I'm not really sure what
16 A Lived there or -- 16| date this was.
17 Q  Yeah, did she -- 17 Q Okay. And you were familiar with her license plate?
18 A -- with her? 18 A Yes, Iam.
19 Q -- live with any other friends in Las Vegas? 19 Q Did you get her that license plate?
20 A T know that she stayed with Doug for a little while, 20 A Isuggested it.
21 Q  When was that when she stayed with Doug for a 21 Q  You suggested to your 18 year old daughter to have
22| little while? 22| a license plate that says “fornicator” on it?
23 A It was -- I guess they met right about the same time | 23 A It was a joke in the garage. We were playing
24| as she was staying at Steve and Kathy's and I guess between 24| around, it's one of those things where we're just talking and
XVII-23 XVIIT-25 OOO 9 1 6
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NV v. LOBATO 10/4/06
LORENZO LOBATO - CF ZNZO LOBATO - CROSS
1| coming up with funny names for license-.uces. I didn't think 1| you met Steve and-wathy?
2| she was really going to, you know, really go for it, and I really 2 A Yes.
3| didn‘t think that she’d get it. 3 Q  Okay. Did Steve and Kathy ever come to Panaca?
4 Q  When she went to Las Vegas, moved down to Las 4| Did you ever see them up there?
5| Vegas and she took her red Fiero had she come back and forth 5 A Not that I know of.
6| at all, like on weekends, to see you or anything like that? 6 Q Okay.
7 A Not really. 7 A They never came to my house.
8 Q Okay. 8 Q Okay. Now you said that you saw Blaise about a
g A Because her car was giving her a lot -~ she called me 9| week after you were in Las Vegas when you met Steve and
10| pretty frequently and tell me that her car was giving her a lot 10| Kathy and now you -- and now Doug, and about a week later
11| of gear -- you know, a lot of grief, 11| she came back up to Panaca, is that right?
12 Q Okay. So how many times did she come back to 12 A Yes.
13! Panaca since she went home? 13 Q Okay. And that you had suggested that she come
14 A Tdont recall. 14| back up [sic] Panaca?
15 Q Okay. You don't know? 15 A Yes, Idid.
16 A Idon't know. 16 Q Because of the things that she was into in Las
17 Q Could she have? 17| Vegas?
18 A It's a possibility, yes. 18 A Yes.
19 Q  And you just wouldn't know? 19 Q Okay. And that would include drug use?
20 A I would know if she came to my house. 20 A Yes.
21 Q  But you just don’t remember? 21 Q  And you said that you were in the garage when she
22 A Five years is a long time. 22| pulled up?
23 Q  Other than Steve and Kathy and Doug, can you 23 A I'djust gotten home. Yes, I was in the garage anc
241 name anybody else that she lived with while she was in Las 24| Ashley and -- I mean Blaise and her mom were also in the
XVIII-26. XVIII-28
LORENZO LOBATO - CROSS LORENZQ LOBATO - CROSS
1| Vegas? 1| garage.
2 A Yes, I believe that for a while she was trying to 2 Q Okay. And she drove up in her little red Fiero, is
3| make a go of it with a boyfriend from high school named 3] that right?
4| Jeremy Davis. 4 A Are you talking about when she came home the --
5 Q Anyone else? 5| on the 2™?
6 A Other than her mother, no. 6 Q  Was that the date that she came home?
7 Q Did you ever go down and see Jeremy and Blaise at 7 A Yes.
8| their place? 8 Q Okay. You were in the garage and you saw her pull
9 A Yes, Idid. 8| up in her little Fiero?
10 Q And when was that? 10 A Yes. I knew she was coming.
11 A I'm not sure what the dates were, 11 Q Yesterday -- is there any reason why yesterday
12 Q Okay. You said that you -~ in your direct 12| when you testified you said that you didn't know that she was
13| examination you said that you met Doug and just now said 13| coming and just pulled up and kind of surprised you?
14| that there was a point in time that you believed she was 14 A The time surprised me. I knew that she was coming
15| staying with Doug. Where was it that you met Doug? 15| but I didn't know when.
16 A I met Doug at Doug’s house. 16 Q  Okay, BExhibit 179, do you see that on the screen in
17 Q Okay. 17| front of you there, Mr. Lobato? Okay. That's the little red
18 A Or at Doug’s father's house. 18| Fiero we're talking about, right?
15 Q Was the defendant, your daughter, was she staying 19 A Yes.
20| with Doug when you met him there? 20 Q Okay. And what did she bring back with her when'
21 A No, actually she was staying at Steve and Kathy’s 21| she came home from Las Vegas, do you remember?
22| and we went over to Doug’s because she wanted to introduce 22 A Just her luggage,
23| me to him. 23 Q Okay. Have anything else, any other personal
24 Q@ And that was the one trip that you went down and 24| items?
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1 A Asin what? What do you me._.r Her -- 1 A Well, momer daughter arguments --
2 Q  Any other personal items? 2 Q Okay.
3 A --luggage, it's her personal items. 3 A --just like anybody else’s family I guess.
4 Q  She didn't have -- did she own anything else? 4 Q And one of the reasons is that she wanted to go
5 A I don't know what you mean by the question. 5| back to Las Vegas?
6 Q@ Did she -- 6 A And -- ves, And we were opposed to it.
7 MS. GREENBERGER: Objection, vague. 7 Q Okay. And do you remember talking to an individual
8 THE COURT: Overruled. 8| by the name of Mr. Paglini? Made a phone call --
9| BY MR. KEPHART: 9 MS. GREENBERGER: Obijection, cutside the scope
10 Q Did she own anything other than luggage? 10| and irrelevant.
11 A The clothes inside the luggage, her personal items 11 THE COURT: Counsel, approach.
12| inside there, her personal hygiene stuff. It's a very small car, 12 (Off-record Bench Conference)
13| you can't really bring a lot of stuff, 13 MR. KEPHART: May I have the Court’s induigence,
14 Q@ Okay. So she didnt own anything other than what 14| Your Honor?
15| would fit in the luggage? 15 THE COURT: Yes.
16 A Pretty much. 16 {Pause in the proceedings)
17 @ Okay. And when she moved down to Las Vegas 17| BY MR. KEPHART:
18| that's what she took with her? 18 @ My question to you, sir, was that do you recall
19 A Yes. 19| speaking to an individual by the name of John Pagiini on the
20 Q  And right here where the car’s parked is it your 201 20™ of August of 2001?
21| testimony that the car never moved from that point until the 21 A I'm not sure of the dates but I remember the name.
22| police got it on the 20" 22| Yes, I spoke to him.
23 A Yes,itis. 23 Q It was a phone call and do you recall what you told
24 Q  Okay. 24| him while -- why the defendant had come back to Panaca?
XVIII-30 XVIII-32
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1 A Unless it was pushed to park another car in front of 1 A On the 2" of July?
2| my house. 2 Q Yes.
3 G  Okay. 3 A To straighten out her life and to quit doing drugs
4 A Other than that I know it wasn’t moved. 4| and -
5 @ Okay. Did you do any work on the car? 5 Q  You never said anything about that the car was
6 A Actually it was -- smelled pretty bad on the inside 6| broke down or was having problems and that's why she came
7| and we tock the luggage out and we cleaned it out a little bit. 7| back fike you said yesterday?
8 Q Okay. Did you do anything on the -- work on the 8 A That's part of the reason too, probabily,
91 car, the motor or anything fike that? S Q@ I may have said that. I don't recall exactly what I
10 A Not at that time. No, I did not. 10| said to Mr, Paglini.
11 @ Between the time that the car was pufled in there 11 Q  Well, if I was tell you that you told him that she
12| until the police took it, you didnt do any work on the car? 12| came back to get off of drugs?
13 A Idon't remember if I did or not, but I don't think I 13 A Then I probably did say that.
14| did any mechanical work to it at all. 14 Q Okay. And you said that every night while you
15 Q  You didn't have the hood up or anything like that on 15| worked at a bar, that was the weekends?
16} the car? The only thing you remember is that you took some 16 A Yes,sir.
17| stuff out because it smelled and you cleaned out the car a little | 17 Q  While you were working at the bar every night when
18| bit? 18| you'd leave you'd see your daughter and when you'd come
19 A Yes, that's all I remember. 19 back you'd have to probably almost step over her cause she
20 Q Okay. And now you recall your daughter and your - 20| was sleeping out in the --
21| and your wife in an argument about Las Vegas during the time 21 A No, I wouldn't have to step over her but either
22| that she was at home? 22| entrance, whether coming through the garage and through the
23 A Yes, 23| door that leads from the garage into my house or my front
24 Q You fought quite frequently? 24| door --
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1 Q Okay. 1 A Yes, she sull had stuff there from, you know, that
2 A - both went right into the livingroom and in a 2| were still in her room. Even though her mother and I had
3| portion of that livingroom that was wide open I would see her 3| moved into that room there were still belongings there in the
4| laying there, yes. 4| house. Some stuff was in Ashley’s room, some stuff was in the
5 Q Okay. And this was a two bedroom house? 5| garage.
6 A Yes, it was. 6 Q Okay. Did she put anything from the - from what
7 Q And Ashley had her own room and you were in the 7! she brought home in any of the other rooms?
8| room that used to be your daughter’s? 8 A Idon't know --
g A Yes. 9 MS. GREENBERGER: Obijection, vague.
10 Q Okay. And so when you'd come in you'd have to go 10 THE WITNESS: -- if she did or not but she -~ I
11| through the livingroom or passed where the defendant was 11! believe she put some of her clothes in the hall closet and hung
12| sleeping, is that right? 12| some of her clothes up in there.
13 A Yes 13! BY MR. KEPHART:
14 Q Okay. And what was the normal time that you 14 Q Okay. Now on the 47 of July you have a party at
15| would come in? It would vary? 15 your house, a big barbeque? Well, a barbeque?
16 A Itvaried. It, you know, we were -- we were asked 16 A A get together, yes.
17| to stay open til at least midnight. 17 Q And you have people -- you invite people from
18 Q Okay. However, since it's a gaming establishment if 18| around Panaca that you're -- that you know?
19| there were people that were gambling we'd stay open 19 A Yes.
20| sometimes 2:00, 3:00 o'clock in the morning. Not very often 20 Q And you did that on this 4" of July?
21| but the normal was about 1:00 o'dock in the morning. 21 A Yes.
22 Q@ Okay. Sodoc you remember about what time it was 22 Q Okay. And who do you remember was at your 4 of
23| on the weekends between the 2™ and the 8™ of when you 23| July party?
24| went home? 24 A I remember that my nephew-in-law, John Craft; my
XVIII-34 XVII-36
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1 A Probably between 12:30 and 1:30 each night, It 1| niece, Shane; Marilyn Parker and her little kids; Marilyn’s mom
2| may have been later on one of the nights. ' 2| stopped by; Ken Hafen and Kendra stopped by. There -- you
3 Q@ Okay. And it’s your testimony that every night that 3| know, there are a few other people that just popped in but for
4 you went home you saw your daughter -- 4| the most part it was just a little get together and-Blaise was
5 A Yes, [ couldn’t help but she her - 5| not really active. She was still laying on the futon on there
6 Q  -- the defendant here? 6| and still didn't feel well,
7 A --when I came in the house. 7 Q  You said she got home on the 2™ of July?
8 Q@ Okay. And did you -- what was Ashley doing? 8 A Yes,
g A Ashley was sleeping in her bedroom some nights 9 Q Okay. And you know that you told that you -- that
10| and a lot of nights she was sleeping with Blaise. 10| your wife took her to the doctor on the 5%7?
11 Q Okay. And what did you see them doing? 11 A Yes
12 A Laying down and sleeping together. 12 {Off-record colloquy)
13 @ Okay. Was Blaise ever sleeping with Ashley in her 13 Q Mr. Lobato, do you remember coming down and
14| bed? 14| drawing on this board?
15 A Notin her room, no. 15 A Yes,
16 Q  You never saw that? 16 Q  It's Defense Exhibit -- I think that's 1J.
17 A I never saw that, no. 17 MR. KEPHART: Your Honor, is that -~ do you know,
18 Q Okay. When she was -- brought in all these clothes 18| 11?
19| and her belongings that she brought back in the suitcase that 19 THE COURT: Yes.
20| we're talking about and her luggage, where did she keep that 20| BY MR. KEPHART: _
21| when she was at your house? : 21 Q@ Okay. Do you remember doing that, matter of fact I
22 A In the garage. 22| think you put your initials on here and you put some time
23 Q  Did she have other belongings in that - in other 23| frames on that?
24| portions of her house? 24 A On the 87, yes.
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1 Q Okay. 1 Q@ Okay. —
2 A And some on ancther date. 2 A To tell you the truth it was a great light show.
3 Q I think you said 4:00 o’clock on the 2"“? 3 Q Okay. And once it started to rain everybody pretty
4 A Right. 4| much run inside?
5 Q Okav. 5 A Pretty much.
6 A Approximately. 6 Q Okay. Induding your daughter, Blaise, and your
7 Q Okay. Now you saw her at 4:00 o'clock in the 7| daughter, Ashley?
8| evening on the 2", that's a Monday and then you -- she was 8 A She was still inside.
9! taken to the doctor on the 5% by your -- by your wife? 9 Q  She didnt come out?
10 A Right. 10 A She stuck her head out and kind of said, hey, to
11 Q Okay. And you just now testified that on the 4 she 11| everybody and then --
12 | was still sick? 12 Q Okay.
13 A She wasn't feeling well on the 4™ 13 A -~ kind of had a little grumpiness to her, which is not
14 Q Okay. 14| unusual,
15 A -- and she wasn't quite feeling very -- she was okay 15 Q Okay.
16| when she came home on the 2™. She seemed to be all right. 15 A And then she went back and laid down.
17 Q Okay. 17 Q@ What about Ashley, did she ever come out and sit
18 A Towards the evening of the 3%, I think that’s when it | 18| with you then?
19| was, she really wasn't feeling well. Also on the 4% -- 19 A Ashley and Clint and Kyle were back and forth.
20 Q Okay. 20 Q Okay.
21 A --and like I had told you before knowing the 21 A They were, you know, 13, 14 years old. They're all
221 symptoms and having been there myself I just assumed that 22| over the place.
23| she was on the comedown. 23 Q And you said it started to rain?
24 Q  From the methamphetamine? 24 A Yes, it did.
XVIII-38 XVII-40
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1 A Yes, sir, 1 Q Do you remember about what time it started to rain?
2 Q Okay. 2 A Well, it was still light out. No, I don't really know
3 A And that's why, since she wasn back to normal by 3| what time it started to rain. It was hard to gauge the time
4| the 5" my wife took her to the doctor. 4| because you know the clouds came in pretty quickly and --
5 Q Okay. And at your 4" of July party obviously your 5 Q Okay.
6| daughter was there because you‘ve said that, What about 6 A Butit was still light outside.
7| Ashley, was she there too? 7 Q Okay. Okay. Now yesterday when you testified you
8 A Ashley was there, Clint was there, his little brother 8| indicated -~ and kind of this morning a litle bit before I started
9¢ came up. It wasn't unusual for the kids to pop in when the 9| cross-examining, you talked a little bit about the 7%, Do you
10| grill was on. 10| recall that testimony?
11 Q Okay. Okay. And then you said you guys all laid -- 11 A Yes.
12| well, did you? Were you part of the laying out on the grass 12 Q Okay. And yesterday you said that you were at
13| watching the fireworks? 13| work on the 7" and Rusty and Michelle brought your daughter
14 A We didnt go watch the fireworks, 14| to Caliente, because that’s where you were working?
15 Q@ Okay. Laid on the grass? _ 15 A That's not why they brought her there. I didn't even
16 A Wedidn't lay on the grass because it started to rain 16| know that they were coming down there. She ended coming
17| pretty good. : 17| to my bar telling me that the others had pretty - they went in
18 Q  Okay. 18| and soclalized in another bar and she couldn’t get in because
19 A Okay. AndI had a swing in front of my house. 19| she's underage, of course.
20 Q Okav. 20 Q Okay. Did you see Rusty and Michelle?
21 A So from the inside window -- my front door was 21 A No, I didnt.
22| glass, so from inside because the rain was coming down and 22 Q Okay. And then sometime later, do you remember
23| John and I were the only ones who were outside on the swing, 23| about what time it was that you said yesterday that your wife
24| just watch all heck break loose in the sky. It was - 24| ended up picking up your daughter?
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1 A I'mnotsure. Idont really re_.. what time I said 1 Q Okay. Snehave to tell you when she went riding on
2| but I'm assuming it was arcund 7:00 o'clock-ish, give or take a 2| four-wheelers?
3| half an hour. 3 A No, she was 18 years old, she could pretty much do
4 Q That7:00 p.m.? 4| whatever she wants but we're pretty close. She told me where
5 A Yes, sir. 5| she was going to be more or less.
6 Q Okay. And then on the 8" you said that you saw 6 Q  What was she doing at 3:00 o'clock?
7| your daughter -- I believe you said three times. You said 7:00 7 A I'm not sure what she was doing. I'm not really sure
8| a.m., noonish, and 3:00 p.m. Is that -- is that about right? g| what I was doing other than getting ready for work.,
9 A Approximately, I may have intermittently seen her 9 Q Remember testifying yesterday, to use your words,
10| during the course of the day, too, you know. 10} just said there's no telling what you were doing on the 8™,
11 Q  You said yesterday that you really didn't know what 11 Your words?
12| you might have been doing, like -- 12 A Yeah, okay.
13 A well - 13 Q Okay.
14 Q Okay. 14 A That's not an unusual statement for me.
15 A The odds are pretty good I was either paying around 15 Q Okay. What was -- what was Blaise doing on the 3™
16| in my yard or playing around in my garage. Just do-dadding 16| of July 20017
17| around watching a little TV and, you know, just killing time 17 A To my recollection she was pretty much just laying
18| until I had to go to work in the afterncon, 18| down.
19 Q@ Okay. And you said that at 7:00 o'clock though your 19 Q  Onthe 477
20| nephew-in-law, John? . 20 A Pretty much the same.
21 A In the morning? 21 Q Onthe 5"
22 Q Yeah. 22 A Again, pretty much the same other than having been
23 A Yeah, Shane's husband, mm-hmm. 23| taken to the doctor by her mom.
24 Q Okay. He came over? 24 Q Onthes™
XVIII-42 XVII-44
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1 A It was about 7:00 o'clock in the morning. 1 A I believe she was being nursed by her mom who
2 Q Okay. 2| took the day off from work to be with her.
3 A Blaise woke me up because she was in front. 3 Q It's your testimony that your mom -- I mean that her
4 Q Okay. Then you said that you saw her about 4| mom took the day off on the 6%?
5| noonish. What was she doing noonish? 5 A Yes.
6 A Ithink she came in to get something to eat. I'm not 6 Q  She work pretty much every day --
7| really sure what she was doing but I noticed she’d been out 7 A My wife?
8| playing around on the four-wheeler. 8 Q@ -- of the week? Yeah.
9 Q Okay. Who was she with playing around on the 9 A Yes,
10| four-wheeler? 10 Q Okay. Monday through Friday?
11 A Michelle. 11 A You know, she schedule changed. I'm not really
12 Q Did you see them? 12| sure what her schedule was at that time. I don't think she had
13 A Ididnt see Michelle. No, I didn't. 13| weekends off at that time.
14 Q Okay. So did you see her driving a four-wheeler? 14 Q Okay.
15 A No, I didnt see her driving the four-wheeler either, I 15 A I know that she worked, you know, in a 24-hour
16| -- 16| facility and their times fluctuate.
17 Q Okay. 17 Q Okay. And you're -- but you believe that she took
18 A - just talked to her. 18] the 6% off? '
19 Q@ Okay. So that's something she told you? 19 A Yes, I do believe that she took the 6™ off.
20 A Yes, 20 Q Okay. What about the 577
21 Q@ Okay. And this would have been told to you 21 A I know she didnt take the 5% off. I know that she
22| -sometime after she was arrested on the 20"? 22| took Blaise to the doctor and I believe that the 5" was a
23 A No, that'd been told to me on the same day that 23| Thursday so chances are pretty good I was around the house
24| we're talking about. 24| somewhere watching her too and Becky went to work, I think
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1] she worked evenings. I can't -- e 1 Q  Knowingull well that she has trouble with drugs?
2 Q Did you pick her up from the doctor? 2 A Yes,
3 A No, Ididn't. I don't think I did. 3 Q And you let her go back to Las Vegas without any
4 Q What's that? 4| other transportation back to Panaca?
5 A Isaid I don't think I did. 5 A That was her choice.
6 Q Okay. Now you said that on the 9™, early in the 6 Q  Were you talking about selling the car?
7| morning of the 9, I mean into the 9™, early in the morning, 7 A No.
8| was that -- 8 Q You helped to clean it out? Talk about getting it
9 A After midnight? 9| painted?
10 Q Yeah. The 8" to the 9? 10 A Yeah, we'd discussed painting her car. The same
11 A Yes, sir. 11| color, it's pretty weather beaten. It still is as a matter of fact.
12 Q That this Doug guy came up to pick her up? 12 Q  You still have the car?
13 A Right. 13 A Yes Ido.
14 Q Okay. And he drove all the way up from Las Vegas 14 Q Okay. Down in California?
15| in his car to pick her up? 15 A Yes.
16 A Yes. 16 Q Did you trailer it down there or drive it down there?
17 Q  And you left her car there? 17 A Idrove it down there,
18 A Yes. 18 Q Now you said the next time you spoke to her was on
19 Q Okay. And you wanted her to stay there in Panaca? 19| the 13" and you said Friday the 13", your nephew’s birthday?
20 A Yes, ] did. 20 A I believe I spoke to her prior to that. I think that’s
21 Q And your wife wanted her to stay there? 21| what I said when -- to make sure -- to verify that she'd gotten
22 A Yes, 22| there okay.
23 Q Okay. And you met Doug once before and been to 23 Q Okay.
24 his dad’s house where he lived? 24 A Andthen I talked --
XVIII-46 XVIII-48
LORENZO LOBATO - CROSS - LORENZO LOBATO - CROSS
1 A Yes. 1 Q  And when was that?
2 Q@ Okay. And how old was Doug then, do you 2 A --talked to her on the 13™ of the morning and she
3! remember? 3| wasn't real happy about the circumstance and, you know,
4 A No, he was clder, He was older than Blaise. 4| wanted -- you know, wanted to come home so I went and
5 Q How much older? 5| picked her up.
6 A Idon't know. 6 Q So you drove down to pick her up?
7 Q@ Couple of years older? 7 A Yes, Idid.
8 A I'd say a little older than that. ] Q Okay. When did you leave on the 13" pick her up?
9 Q Wwhat's a little older? 5 A If I remember correctly it was about 9:30, 10:00
10 A Maybe 10 years older than her, 10} o'clock in the marning.
11 Q Okay. Do you remember whether or not your wife, 11 Q@ Okay. And when did you get to Vegas?
12| Becky, was arguing with her about leaving to go back to Las 12 A Noonish, maybe a little after.
13| Vegas? 13 Q Okay.
14 A Well-- 14 A Takes two and a half hours to get there,
15 MS. GREENBERGER: Asked and answered. 15 Q Okay. And how long were you in Las Vegas before
16 THE WITNESS: -- I know that there was objections 16| you came back?
17| going on and the standard, you know, mother-daughter I don't | 17 A We might have been in Vegas for a couple of hours.
18 want you to go; but I'm going to go; yes, I do; no, you dont 18 Q@ Okay. What did you do?
19; kind of thing. 19 A Went to -~ I don't know exactly what we did. I know
20| BY MR. KEPHART: 20| I picked her up, we got her stuff, and we may have went to
21 Q Okay. You wanted her to stay you said? 21} eat which is a pretty good possibility, and, you know, maybe
22 A Yes, 22| we went to a Wal-Mart cause it's a long ways from Lincoln to
23 Q@ Butvyou let her go anyhow? 23} any type of, you know, economic shopping.
24 A " She was 18 years old, sir. 24 Q Okay.
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1 A Any place that you have to gt... < closest place is 1| remember Ashley peing with her some but the majority of the
2| Cedar City, Utah and that's 82 miles. S0, you know, you take 2 time I had an older dog that was laying with her,
3} advantage of whenever you go to the city. 3 Q Okay. And then the 14" through the 20™ before she
4 Q Okay. What did you drive to get down there? 4| was arrested did you see any injuries on her then?
5 A T took my truck. 5 A She had some scratch marks on her belly from rock
6 Q  What did you bring back besides something you may 6| cimbing, I did see those.
7| have picked up at Wal-Mart? 7 Q When did she get those?
8 A Blaise. 8 A Idon't have any idea.
9 Q Nothing else? 9 Q Well, you said that she talks to you and says, daddy,
10 A Her luggage. 10} you know? .
11 Q Okay. Nothing else? 11 A Well, I don't know what the dates were. I know that
12 A Idon't think so. 12| it was, you know --
13 Q Talk to Doug? 13 Q  After you picked her up on the 13"
14 A No, actually I didn't talk to Doug. Blaise just wanted 14 A It may have been after. It may have been before,
15| to get the heck out of there and got her stuff and we left. 15| who knows?
16 Q  And when you -- when you drove back do you 16 Q Now after she was arrested you had contact with
17| remember -- was -- did Blaise have any type of injuries on her 17| Doug, didn't you?
18| at all at that time? 18 A Yes, I talked to Doug.
19 A Notthat I know of. 19 Q  And that was part of -- was part of that talking to
20 Q Okay. 20| Doug a three-way conversation with the defendant in jail?
21 A And, you know, she would always tell me about that. | 21 A I believe that happened one time, ves.
22| Dad, look at this, can you, you know -- 22 Q Okay. Now, Mr. Lobato, you indicated that you
23 Q Okay. 23/ called the police and you told the police or they got a hold of
24 A -~ cause I was like the neighborhood -- 24. you somehow and you told Detective Thowsen that, hey, you
XVIII-50 XVIII-52
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1 Q Youdidn't -- you didnt see anything then though, 1| know, they got the wrong guy or the wrong person because
2| right? 2| Blaise was with you on -- that whole week, right? Is that what
3 A -- band-aid guy. 3] you're saying?
4 Q Okay. You didn't see anything then? 4 A Yes,
5 A No, I didn't see anything. 5 Q Okay. And for the first time we've heard from your
6 Q Okay. Now she was there on the 14%, 15", 16" ail 6| nephew, Mr. John Craft, here about 7:00 in the morning on
71 the way to the 20™ when the police came and 7| Saturday the -- on the 8"?
8 A Yes 8 A On the morning of the 8, yes.
9 Q  --arrested her? Same sleeping arrangement? 9 Q Okay.
10 A Yes. ' 10 MS. GREENBERGER: Objection, first time as to
11 Q  So when you came in on a weekend, Friday night, 11| what, vague.
12| Saturday night, I guess maybe Sunday night you came -- you 12 THE COURT: Sustained,
13| were working at the bar on those days? 3 MS. GREENBERGER: No foundation.
14 A Yes, sir, I was. 14| BY MR. KEPHART:
15 Q  Soyou would have seen her in the room? Is that 15 Q Wwell, you don’t know whether or not he called the
16! correct? 16 police or talked to the police or anything about it or told
17 A Yes, I would. 17| anybody else other than you, right?
18 Q Okay. And -- 18 A Idon't know if he called the police or anything.
19 A Unless, of course, she was in Ashley’s room with 19 Q Okay.
20| Ashley or in my room with my wife. 20 A He may have,
21 Q  And you don't remember back on the 6%, 7" or 8% 21 Q  And you're aware of a previous proceeding here
22| whether she was in Ashley’s room or with your wife or 22 | where your wife had testified --
23| anything like that? You remember her being out on the floor? 23 A Yes
24 A Iremember her being out on the futon, yes. 1 24 Q -- and no discussion was about the morning of the
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1] 8"7 o 1| completes their bought with a drug addiction.
2 MS. GREENBERGER: Objection, foundation. 2 Q Okay.
3 MR. KEPHART: He'd be aware of it. 3 A You go day-by-day.
4 THE COURT: The Court will sustain the objection. 4 Q  Okay.
5| BY MR. KEPHART: ) 5 A Okay. And -
6 Q  Well, you knew your wife had testified previously? 6 Q Sorry. Are you still using?
7 A Yes, I knew that. 7 A -~right around that time I'm sure that that was --
8 Q And you didn't testify at that previous proceeding, 8 Q May of 20027
9| did you? g A Could very much so have been. I dont know exactly
10 A No, I did not. 10| what day.
11 Q@ Okay. And you never -- 50 you never told anybody, 11 Q Okay. And you were here though, right?
12| at least from where you're seated now, about the morning of 12 A Yes, [was.
13| the 8"? 13 Q Okay. And you -- you're changed a little bit now
14 A No. 14| though, arent you? I mean you're here now and you're
15 Q@ Okay. And you want to do what you can to help 15| wearing a tie and a nice shirt. You weren't before.
16| your daughter? 16 A Yes, I was.
17 A Of course. Ido know that John never really got a 17 Q  You were here in this trial - waiting for to testify? .
18| chance to talk to me about it again because he left two days 18 A I was outside of -- not this courtroom but the old
19! later. 19| courtroom --
20 Q@  So when did John talk to you about it? 20 MR. SCHIECK: Object -- may we approach, Your
21 A He talked to me about -- he asked me about it from 21} Honor?
22| Minnescta when he -- when he -- when I talked to him on the 22 THE WITNESS: -- and I was wearing a tie every
23| telephone, And this is after the proceedings. 23| day.
24 Q  Was there any reason why his name never 24 THE COURT: Yes.
XVII-54 XVIII-56
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1! materialized until -- 1 (Off-record Bench Conference until 11:35:22 a.m.)
2 MS. GREENBERGER: Objection, Your Honor, 2| BY MR. KEPHART:
3| BY MR. KEPHART: 3 Q My question to you is that you were here, ready to
4 Q  -- October of 20057 4! come into Court and you never did?
5 MS. GREENBERGER: Speculation, lack of 5 A Yes, sir,
6| foundation. 6 MS. GREENBERGER: Obijection, asked and
7 THE WITNESS: To tell you the truth I have no idea 7| answered.
8| why it never came up before. 8 THE WITNESS: That is true,
] THE COURT: Overruled. 9 THE COURT: Sustained.
10! BY MR, KEPHART: 10| BY MR. KEPHART:
11 Q You have no idea? 11 Q Did it surprise you to know that the first time we've
12 MS. GREENBERGER: Asked and answered. 12| heard of the time frame of 7 o'clock in the morning on the 8"
13| BY MR. KEPHART: 13| is in this proceeding?
14 Q  Wouldn't you have told the defense, I mean the very 14 MS. GREENBERGER: Objection, argumentative,
15| people that are defending your daughter? 15 THE COURT: Sustained.
16 A Of course, but the proceeding that we're talking 16 THE WITNESS: I don't really know what happened
17| about they -- there was a lot of information that just got 17| in the last proceeding, I was outside.
18| misdirected. I'm pretty sure somewhere in the notes that the 18 THE COURT: I sustained the objection.
19 notes in there. I don't know why they didn't use me, you 19 THE WITNESS: Oh.
20| know, as a -- as a witness. 1 was here. There was a lot of 20 THE COURT: You don't need to respond to the
21| things T can only speculate to. 21| question.
22 Q  Well, were you just ending or completing your 22 THE WITNESS: Oh, I'm sorry.
23| bought with methamphetamine about that time? 23 THE COURT: You will be asked another question.
24 A Well, I - to tell you the truth, no one ever fully 24 THE WITNESS: Okay. '
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1| BY MR, KEPHART: . 1| you know, where tne spare tire and stuff is, and then the
2 Q Talk to your wife after you were done -- after she 2| motor is in the back but there’s a small compartment there, so
3| was done with the last proceeding? 3| you can't really put a lot in those,
4 MS. GREENBERGER: Obijection, vague as to time. 4 Q  Okay.
5 THE COURT: Sustained. 5 A Everything pretty much went inside the car.
6| BY MR. KEPHART: 6 Q And it was just a two-seater?
7 Q  After she was done testifying in the last proceeding, 7 A Yes,sir
8| did you speak to your wife? ' 8 Q  So everything had to pretty much had to sit in the
9 MS. GREENBERGER: Some objection. 9| passenger seat?
10 THE COURT: Overruled. 10 A Yes.
11 THE WITNESS: I spoke to everyday since then. i1 Q Okay.
12| BY MR. KEPHART: 12 MR. KEPHART: Nothing further, Your Honor, Il
13 Q You spoke about this case? 13| pass the witness. Thank you, Mr. Lobato.
14 A To a degree, yes, sir, we did. 14 THE COURT: Redirect.
15 Q As a matter of fact, you recail telling Doug that you 15 MS. GREENBERGER: Thank you.
16| had everything together for the defense on this -- one of these 16 REDIRECT EXAMINATION
17| three way calls? 17| BY MS. GREENBERGER:
18 A No, I don't recall that, but I may have said. 18 Q When was the first time you learned about the date
19 Q Okay. Well, you've had an opportunity to read the 19| of the crime for which your daughter was charged?
20| transcripts from the last proceeding, haven't you? 20 A When I came back from summer camp and talked to
21 A I've read some of them, yes. 21| my wife on the telephone.
22 Q Okay. Did you read Doug's? 22 Q When would that have been, approximately?
23 A No, Idid not. Ionly read a few portions of the 23 A It would have been arcund the -- no, actually, I take
24 transcripts, ‘cause some of the things upset me and I'd rather 24| that back, I believe I -- I had called home from camp and talk
XVIII-58 XVIII-60
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1] not read the rest. 1| to her.
2 MR. KEPHART: Court’s indulgence, Your Honor, 2 Q  Well, when would that -
3 THE COURT: Yes. 3 A And about the 267, 257, 26", maybe. I'm not really
4 (Pause in the proceedings) 4| sure, but my wife had -- there’s always an emergency number
5! BY MR. KEPHART: 5| where you can call and I'm pretty sure that a message was left
6 Q Do you recall, Mr. Lobato, that when -- when your 6| for me to call back home and my wife was really excited and,
7| daughter came home from Las Vegas and you saw her on the 7| you know, telling me that, you know, this is dates, and this
8| 2", do you recall her if you helped her get the -- get her bags 8 and this and that the dates were wrong and that she had
9| out of her car? 9! calied and talked to Detective Thowsen and Detective Thowsen
10 A Ibelieve I did, sir. 10| told ‘em that those were the correct dates and she had -
11 Q Okay. And who else was there to help? 11| that's when she informed me of the whole -- the date scenario.
12 A My wife, 12 Q  Subsequent to that, is that when you had your
13 Q@ Okay. How many bags did she have in that car? 13| conversation with Detective Thowsen?
14 A Three or four. 14 A No, it wasn't until after I got home.
15 Q Okay. 15 Q@ And what -- that would have been towards the end
16 A They were real big bags ‘cause it's not a very big 16| of July? '
17| car. 17 A It was either -- I either came home on the late night
18 Q Put'emin the trunk in the -- inside the car? 18| of the 28", because I believe we came back from Lake Tahoe
19 A They have to go inside the car, there’s not much 19/ and flew into Viegas on the 28" and then I went to the Clark
20| trunk space. 20( County Detention Center. It had been arranged for me to visit
21 Q And is that -- is the trunk in the back or in the front 21| her fate, and so I went and spent an hour with Blaise before I
22| in that car? 22| went home. And it was most likely the following moring
23 A Well, it's kind of a, you know, weird question. 23| when we contacted Detective Thowsen.
24| 'Cause the front is kinda like the trunk on an old Volkswagen, 24 Q Do you remember when Detective Thowsen released
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1| the vehicle to you? 1| in the month of Jure 2001, the end of May 2001, if she ever
2 A Idont know what the date was. No, I don't. I 2| stayed at the Budget Suites?
3| know that he released it to me over the phone when I asked 3 A Ivaguely recall her staying there from -- you know,
4| him if they had found any evidence in the vehicle and he told 4| once in awhile with a girl that I dont know. I met her briefly
5! me, no, we kinda had a little -- a little discussion. A littte 5| once, I can't remember her name. That, you know, that's
6| heated discussion actually over the phone. And that's when I 6| where she would go. It was a friend. I don't if she was
7| sarcastically asked him, well, did you find anything in the car 7| staying there or if she just visited her or what the circumstance
8| and he told me, no, and I said, weli, I guess you can release it 8| was.
5| to me. 9 Q Did Blaise ever disclose to you --
10 Q When Blaise was staying at Doug’s -- and you refer 10 MR, KEPHART: Your Honor, I'm gonna object as to
11| to Doug’s, are you referring to Doug’s parent’s house? 11| hearsay.
12 A Yes, Iam. 12 THE COURT: Sustained.
13 Q Do you know that Doug resides with his parents? 13| BY MS. GREENBERGER:
14 A Yes. 14 Q Do you recall, when you testified on cross-
15 Q Do you know why she called you on the 13" to leave 15| examination, that Blaise and her mcther were fighting about
16| Doug’s? 16| returning to Vegas, when was that?
17 A She was unhappy with the circumstance. 17 A That would have been right on the 8" and it may
18 MR. KEPHART: Your Honor, I'm gonna object, that's | 18| have even started on the evening of the 7" when her mom
19| a yes or no. That calls for a yes or no answer. 19| came to pick her up, when she was sitting cutside.
20 THE COURT: Sustained. 20 Q Do you recall Chris Carrington, seeing him at your
21| BY MS. GREENBERGER: 21| house the week of the 2" through the 9*?
22 Q Do you know why she left Doug’s? 22 A You know I really don't remember if Chris was at the
23 A Yes, 23| house, but I knew there was something going with his
24 Q You picked her up from Doug’s? 24| grandfather so he was up and down the street ail the time.
XVIII-62 XVII-64
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1 A Yes, Idid. - 1 Q Did his grandparents live on your same street?
2 Q You mentioned that Blaise had previously lived in 2 A Yes,
3| Las Vegas, can you tell us how old she would have been when 3 Q You knew --
4| she previously lived in Las Vegas and what time period that 4 A ust a few houses down.
5] would have been? 5 Q  Was he friends with your daughter?
6 A Wwell, she lived in Las Vegas from the time that she 6 A Yes.
7| was two years old until she was five and then she lived with 7 Q You mentioned quite a light show, are you referring
8| her mother for a little fess than a year and then again in Vegas 8| to fireworks?
5| until she was about -- I think she was about nine cr ten when 9 A No, ng, the lightning.
10| we moved to Linceln -- ahhh, yeah, about nine or ten. 10 Q Where did Becky work at the time you've talked
11 Q And from the time period that she was nine or ten 11{ about her work during that whole --
12| until she was 18, she was residing in the Panaca area? 12 A She worked at the Caliente Youth Center.
13 A Inthe Lincoln County area, yes, maam. 13 Q  What was her job?
14 Q  How do you recall the week of July 2™ through July 14 A She is a group supervisor for children that have been
15| 9% so dearly? 15| in trouble.
16 A Well, theres a -- there’s a lot of things that 16 Q From the time that you picked your vehicle up from
17! happened during July that’s -- you know, like the 4™ of July 17| Metro, the Fero, until the present, have you done anything to
18} weekend, my dad's birthday, those kinds of things all happen 18| the vehicle?
191 in that weekend, 19 A Yes, I've touched every nut, every bolt, every screw
20 Q  When you learmed of the importance of the date of 20| onit. It was kind of a therapy for me. I taught myself auto
21 July 8%, did you try very meticulously to reconstruct the 21| mechanics using that vehicle.
22| events? 22 Q  Why?
23 A Of course. 23 A Mmm--
24 Q Did you know, while your daughter was in Las Vegas | 24 MR, KEPHART: ludge, I'm gonna object to
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1! relevance. 1 A It's not tne"same, no.
2 THE COURT: Overruled. 2 Q  Did you have any control over whether John Kraft
3 THE WITNESS: It's really hard to explain, but, you 3| was called as a witness at the last proceeding?
4| know, it's like the one piece of her that I had ‘cause she was 4 A No.
5| locked up. So I spent a lot of time playing around with it. It 5 Q  Was methamphetamine highly available in Panaca?
6| kind of became an obsession, I think, 6 A Yes.
7| BY MS. GREENBERGER: 7 Q  During what time period?
8 Q Did the car need mechanical work? 8 A During the time I moved there until now.
9 A Yeah, it did. 9 MS. GREENBERGER: The Court’s indulgence.
10 Q Why? 10 {Pause in the proceedings)
11 A Sometimes it wouldn't start. It basically just needed 11 MS. GREENBERGER: Nothing further.
12| a starter, but from the starter it kinda led to looking at this 12 THE COURT: Recross?
13| switch and at that switch, and 1 just pretty much went to work 13 MR. KEPHART: The Court’s indulgence, Your Honor.
14| and stayed in my little cocoon. And that car was kinda my 14 THE COURT: Yes.
15| cocoon for quite awhile. 15 {Pause in the proceedings})
16 Q When the three way call was made with Doug 16 RECROSS EXAMINATION
17| Twining and your daughter, who initiated the three way call, if 17| BY MR. KEPHART: :
18| you know? 18 Q Mr. Lobato, Ms. Greenberger here had-indicated in
19 A I'mnotsure. It could have been Doug, it could 19} her questioning, her words were is that -- is that how do you
20| have been me. 201 remember the dates between July the 2™ to July the 8" so
21 Q  Was Blaise having trouble making calls to your 21| clearly? Do you remember my cross-examination of you and
22| house, if you know? 22| asking you what was going on on the 2", the 39, the 4, the
23 A Yes. 23| 5%, the 6™, 7" and 8™
24 MR. KEPHART: Your Honor, I'm gonna object. 24 A Yes.
XVIII-66 ‘ XVIII-68
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1 THE WITNESS: She was having trouble, you know, 1 MS. GREENBERGER: Your Honor, I'm gonna object
2| making calls to the house, 2| it misstates my question.
3 MR. KEPHART: My obiection is, one, it's leading and 3 THE COURT: Overruled.
4| the other one is, how would he know that unless she told him 4| BY MR. KEPHART:
5| and that would be hearsay. 5 Q  And you indicated you really don't -- [CD
6 THE COURT: Sustained. 6| malfunction]?
7 MR. KEPHART: And I'm gonna move to strike that. 7 A Well, a lot of things happen during the course of the
8 THE COURT: Granted. So stricken, the jury will’ 8| day, yeah, I'll accept that.
9| disregard it. 9 Q  And certainly before the last proceeding you had
10| BY MS. GREENBERGER: 10| talked to the defendant’s attorney?
11 Q How many times did you tell Detective Thowsen that 11 A Yes, I had.
12| he had the wrong person? : 12 MR. KEPHART: Nothing further, Your Honor.
13 A Italked to him -- I believe I talked to him twice, 13 THE COURT: Redirect?
14| maybe three times. I don't know exactly how many times I 14 MS. GREENBERGER: One question.
15| talked to him. 15 FURTHER REDIRECT EXAMINATION
16 Q  When you were using methamphetamine, did you 16| BY MS. GREENBERGER:
17! get it in Linceln County? 17 Q Has anyone, other than the defense ever
-18 A Yes. _ 18| interviewed you on this case?
19 Q Did you have any control on whether you were 19 A Not that I know of. The only person that I actually
20| called as a witness at the last proceeding? 20| think was kind of an interview would have been Mr. Paglini.
21 A No, Idid not. 21 Q  Dr. Paglini.
22 Q Do you know if our current defense team was the 22 A Oh, okay. Dr. Paglini.
23| same defense team that represented your daughter at the last 23 MS. GREENBERGER: Nothing further.
24| trial? 2% THE COURT: Recross?
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1 MR. KEPHART: Nothing, Youw.-.:onor. 1 Q Is that'amailing addressing?

2 THE COURT: You may step down from the stand. 2 A No, we had to go with a P.O. Box.

3 THE WITNESS: Thank you. 3 Q  And when you lived in Panaca, did Blaise live with

4 THE COURT: Defendant may call defendant’s next 4| you?

5| witness. 5 A Shedid.

6 MR. SCHIECK: Call Rebecca Lobato. 6 Q  Who else lived with you there on Callaway?

7 THE CLERK: Please come all the way forward. 7 A My husband Larry and my other daughter Ashley.

8| Remain standing and raise your right hand. B Q  And when, approximately, did you move to Panaca?

9! REBECCA LOBATO, DEFENDANT’'S WITNESS, SWORN 9 A We moved — we were there 10 years so, it was '93.
10 THE CLERK: Thank you. Please be seated. State 10 Q 19937
11| your name and spell it for the record, please. 11 A Yes.

12 THE WITNESS: My name is Rebecca Lobato, 12 Q  And Blaise living with you and Larry at the time you
13| R-e-b-e-¢c-¢c-a L-o-b-a-t-o0. 13| moved to Panaca?
14 THE COURT: You may proceed, Mr. Schieck. 14 A She was.
15 MR. SCHIECK: Thank you, Your Honor. 15 Q  And Larry, again, is your husband?
16 DIRECT EXAMINATION 16 A Yes,
17| BY MR. SCHIECK: 17 Q  Okay. His formal name is Lorenzo but he --
18 Q Good moring. 18 A Lorenzo.
19 A Good morning. 19 Q  -- but he goes by Larry?
20 Q  It's still morning. Do you know Blaise Lobato? 20 A Yes.
21 A Yes, Ido. 21 Q  Okay.
22 Q And how is it that you know Blaise? 22 A Icall him Larry.
23 A She's my stepdaughter. 23 Q And when was it that Blaise came to live with you
24 Q Andis she here in court today? 24| and Larry?
XVIII-70 XVIII-72
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1 A Sheis. 1 A When she was approximately six.

2 Q  And can you point to where she’s seated and identify 2 Q  And where were you residing at that time?

3| something she's wearing? 3 A We were living in Springs Points in Las Vegas,

4 A She's wearing a tiger striped dress. 4| Nevada.

5 Q  And is she sitting between two other people? 5 Q  And how long did she live with you here in Las

6 A Yes. 6| Vegas before you guys moved to Panaca?

7 MR. SCHIECK: And would the record identification 7 A We were up there about & year and a half, two

8| of the defendant, Your Honor? 8| years.

9 THE COURT: The record shall so reflect. 9 Q  And why was it that Blaise came to live with you?
10| BY MR. SCHIECK: 10 A Oh, when we -- you mean the whole time we lived
11 Q  Mrs. Lobato, where do you live at this time? 11| in -

12 A I live in Ontario, California. 12 Q No, why -

13 Q And how long have you lived in Ontario? 13 A --in Springs Points?

14 A It'd be three years, November -- or, three years, 14 Q  -- why did she first come to live with you?
15| September, Excuse me. 15 A She wanted to live with her father.

16 Q  Prior to that where did you live? 16 Q  Did she have any other problems?

17 A Panaca, Nevada. 17 A She did.

18 Q  And on what street did you live in Panaca? 18 Q  And what was that?

19 A Callaway. 19 A She had been abused.

20 Q  And could you speli Callaway for the Court Reporter? 20 Q  And that's when she came to live with you and her
21 A C-a-lH-a-w-a-y. 21| father?

22 Q  And was there a street address associated with your 22 A Yes.

23| house on Callaway? 23 Q Were you and Larry married at that time?
24 A We put one up, 670, 24 A We were,
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1 Q So you're technically her step.._.ner? 1| but the rest of it b’retty much remained. It went into the living
2 A Yes, 2] room,
3 Q  But she’s lived with you since the age of six until, I 3 Q  What went into the living room?
4| guess, the point in time she was arrested? 4 A Her wall unit,
5 A Yes. 5 Q Okay. And where had you and Larry been sleeping
6 Q And you have another daughter? 6| while Blaise and Ashley both lived there in the house?
7 A Ido. 7 A Inthe living room.
8 Q And her name is? 8 Q  So you moved out of the living room into the
9 A Ashley. 9| bedroom?
10 Q@  And how much -- is Ashley younger or older than 10 A Yes.
11} Blaise? 11 Q Andit’s a two bedroom house?
12 A Ashley is four years younger. 12 A Yes, it was.
13 Q  And did Ashtey move with you to Panaca also? 13 Q  Did you know where she was going to be living
14 A Shedid. 14| when she moved out to Las -- when she came to Las Vegas?
15 Q Did Blaise go to school in Panaca? 15 A The - in -~ when she first went down she -- yes, 1
16 A She did. 16| do.
17 Q Do you know whether she graduated? 17 Q  And where was that?
18 A She did. 18 A She was staying with a girl named Melissa.
19 Q Did she graduate from regular high school? 19 Q  And approximately when was this?
20 A No, she graduated from Adult Education. 20 A It was February of 2001, I believe.
21 Q Do you recall approximately when it was she 21 Q Was she back and forth to Panaca after that?
22| graduated? 22 A Alittle, yes,
23 A She graduated a year early, in 2000. 23 Q  Are you familiar with a Jeremy Davis?
24 Q 20007 24 A Yes, Tam.
XVIHI-74 XVIII-76
LORENZQ LOBATO - FURTHER REDIRECT LORENZO LOBATO - FURTHER REDIRECT
1 A Yes, 1 Q To your knowledge did she ever stay with Jeremy
2 Q Okay. Did there come a point in time when Blaise 2| Davis?
3| moved to Las Vegas? 3 A Oh, she did. ‘
4 A Well, she went to Las Vegas. She didn't really move 4 Q Okay. And do you recall when she stayed with
5| to Las Vegas. And, yes, she did. 5! Jeremy Davis in Las Vegas?
6 Q - Could you describe what you mean when you say 6 A She did, you know, off and on. I don't recall exactly,
7| she really didnt move to Las Vegas? 7| you know, when. I do -~ I know that there was a time like in
8 A Well, we still had all of her belongings, except for 8| May or be -- just before May that she had been down there.
9| her -~ her clothing. So she hadn't literally moved out yet. 9 Q  Down with Jeremy?
10 Q  Okay, when you say all of her belongings, what type 10 A Mm-hmm.
11| of belongings remained? 11 Q Isthatyes?
12 A Her whole bedroom. Everything and its contents, 12 A Yes. I'msorry.
13| minus her dothes. 13 Q Did there come a point in time when Blaise came
14 Q@ Now when you say her whole bedroom, what type of | 14| back to Panaca?
15} things are you talking about? 15 A Yes.
16 A Her bed, her stereo, her TV, her wall unit. All her 16 Q  And how did she get back?
17| stuff animals. You know, everything and its contents. Her 17 A She drove her car. Is that the part - what you're
18| whole room. 18] talking about?
19 Q  After she moved down to Las Vegas to stay, did you 19 Q Yes,
20| and Larry move into her room? 20 A Okay.
21 A Wedid. 21 Q  What type of car did she have?
22 Q Did all of her items remain in the room at that time 22 A Ared Pontiac Flero.
23| or were scme moved out? 3 Q And do you recall when it was she came back
24 A Pretty much. I mean we -- we got rid of her bed, 24| Panaca?
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1 A Tdo. 1| to go to sleep anashe had just pulled up.
2 Q  And when was that? 2 Q What is a double-back?
3 A July 2M, 3 A Where I work and 8:00 to 4:00 and then there’s
4 Q  And you'd mentioned that she came back in the red 4| elght hours in between and then I go back at midnight and
5| Flero? 5| work ‘til 8:00 in the morning.
6 A Yes 6 Q Okay. And where were you working?
7 Q  Would you recognize a photograph of the red Fiero? 7 A Caliente Youth Center.
8 A Twould. 8 Q Okay. And so you work 8:00 to 4:00, eight hours off
g Q Showing you -- it's been admitted as State’s 178. 8| and then eight hours back on?
10 A Thatsit 10 A Yes.
11 Q  And is that the house behind it? 11 Q Okay. And you had just gotten home, you said?
12 A Yes,itis. 12 A Yes. Iwas just getting ready to go lay down.
13 Q  When she came back to Panaca -- excuse me -- on 13 Q Is that what you normally would do en your double-
14| July 2™, where did she park the car? 14| back days?
15 A Right -- right where its at. 15 A Yes,
16 Q  During the entire time until the car was towed away, 16 Q I got here a calendar that's been marked as
17| did the car move? 17 Defendant’s JJ. We've had a number of people put notations
18 A No. 18} on there. I'm gonna hand you a black pen and if you could
19 Q To your knowledge? 19| just put your initials on July 2™, anyplace you can find, and if
20 A Not to my knowledge. 20| you can't find room on the 2™ if you could put it above the 2™
21 Q And-- _ 21| and draw and arrow, and the time that Blalse artived back in
22 MR. SCHIECK: I'm gonna take the calendar down if 22| Panaca.
23| I might, Your Honor. 23 A My initials and the time?
24 THE COURT: Yes. 24 Q Yes.
XVIII-78 XVIII-80
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1! BY MR. SCHIECK: 1 A Approx -- and this is approximate.
2 Q  You can see what I can. What's parked directly in 2 Q Okay.
3/ front of the red Fiero? 3 A Isthat it for there?
4 A That's my husband’s utility trailer that he carried his 4 Q Yes, that's it for now.
5| tile stuff in. 5 MS, DIGIACOMO: Objection, Your Honor, she didn‘t
6 Q And was that parked there when Blaise came back 6, state what she just wrote on the board.
7| on July 2"? 7 THE WITNESS: Oh, I'm sorry. My Initials, RL and
8 A Yes, sir, 8| 5:00 p.m.
9 Q Did it remain parked there? g| BY MR, SCHIECK:
10 A Yes. 10 Q That's the approximate time?
11 Q Showing you State’s Exhibit 181. What is directly in 11 A Approximately 5:00 p.m.
12| front of the red Fiero there? 12 THE COURT: The objection’s overruled.
13 A What's in front of it? 13| BY MR. SCHIECK:
14 Q Yes. 14 Q@  And did there come a point in time that items were
15 A That's the gooseneck on the utility trailer. 15| removed from Blaise’s car after she arrived back?
16 Q So the Fiero is parked fairly close to the -- 16 A Right when she pulled up.
17 A Yes, sir, apparently. 17 Q Okay. Who did that?
18 Q  And that's where you recall it being parked at? 18 A Myself and my husband.
19 A Yes,sir. 19 Q And did Blaise assist in doing that?
20 Q How is that you recall it was July 2™ that Blaise 20 A Oh, I'm sure she carried her purse and stuff like
21| came back to Panaca? 21 that. We carried her luggage.
22 A It was just before the 4™ of July and it was also my 22 Q  And where did you take the luggage?
23| double-back, I'd just gotten home from work and I was 23 A Into the garage.
24| suppose to go back into work at midnight and I was suppose 24 Q@ Okay. Did you notice anything about her car?
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LORENZO LOBATO - FURTHF RECT LOF .OBATO - FURTHER REDIRECT
1 A Yes, it was extremely foul. 1 A Usually 5:00 to 4:00s on Friday, Saturday, Sunday,
2 Q  When you say foul could you be more -- what are 2| Monday and then my double-back. But every once in awhile
3| talking about? 3| on Friday would be either an 11:00 to 7:00 or 4:00 to 12:00
4 A It stunk to high heaven. 4| whenever I'd return, but usually 8:00 to 4:00s.
5 Q  What about her clothing or her baggage? 5 Q  And that was your schedule during that particular
6 A Her -- well, her luggage had -- had debris on it, 6| week, between the 2™ and the 9*?
7 | vomit debris is what it looked like and pretty much what it 7 A Yes, it was.
8| smelled like. 8 Q  And when you would go to work or be scheduled to
9 Q  Why was those items placed in the garage? 9! be to work at 8 o'dock in the morning, what time would you
10 A well, when we were trying to bring it up, we were 10§ get up?
11| gonna clean up the luggage for her and - so she can get her 11 A 545,
12| clothing out of ‘em. 12 Q You'd get up at quarter to 6:007 Why so early?
13 Q Did -- do you recall where Blaise stayed that July 2™ 13 A It takes me awhile to get ready.
14| when she got back? 14 Q  And where was the location that you worked at?
15 A She stayed with us. 15 A In Caliente.
16 Q And where did she sleep? 16 Q  And that takes about how long to drive?
17 A She slept on the futon in the living room. 17 A About 20 minutes.
18 Q And can you describe the futon? 18 Q Okay. And did you do anything else before you
19 A Itwas just -- well, it wasn't actual futon with the 19| would go to work, typically?
20| frame, it was just the mattress pad that we would fold up laid 20 A Besides get ready, sometimes 1I'd stop and pick up
21| out and slept on it. 21| my friend and bring her to work with me,
22 Q  So the night of July 2™ she slept in the living room 22 Q Now you were sleeping with Larry in Blaise’s old
23| on the futon? 23| bedroom, you've told us.
24 A Yes, sir. 24 A Yes,
XVIII-82 XVIII-84
LORENZO LOBATO - FURTHER REDIRECT LORENZO LOBATO - FURTHER REDIRECT
1 Q  Did you continue to stay there at your house on 1 Q Okay. What would your routine be when you got up
2| Callaway? 2! in the morning at approximately 5:45 so you could be to work
3 A She did. 3} at 8:00 in the morning?
4 Q Okay. And we'll go quickly through the dates here, 4 A Well, usually my first thing 1'd do is go sit out in the
5| Did -- to your recollection did she sleep there at the house in 5| garage and smoke.
6| the front room on the futon on the 39?7 6 Q How would you get to the garage?
7 A She did. 7 A Walk down the hall, through the living room, out the
8 Q  On the 477 8| green room door and into the garage.
9 A She did. 9 Q  And would you have to go through the living room?
10 Q 5™ 10 A I would.
11 A Shedid. 11 Q  If you walked from your -- where you were sleeping
12 Q 6™ 12| in Blaise’s old bedroom to the garage to smoke, would you
13 A She did. 13| have to pass by Blaise?
14 Q 7M™ 14 A T would.
15 A She did. 15 Q Okay. On any of the momings between the 2™ and
16 Q 8m 16| the 8", when you got up to go to work, was Blaise not in her
17 A No. 17| bed --
18 Q@ Okay. Now let’s talk specifically about your work 18 A She--
19| schedule. 19 Q -or in the futon?
20 A Okay. 20 A - -- she was there,
21 Q You told us that the 2™ was a double-back day? 21 Q Every morning?
22 A Yes. 22 A Each morning.
23 Q Okay. What was the schedule like for you the rest 23 Q Okay, now you indicated that she did not spend the
24| of the week? 24| night of the 8" at your house there on Callaway?
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1 A No. ' 1 A Sorry, —
2 Q Okay. So she wouldn't -- 2 Q --and5-1.
3 THE COURT: I'm gonna interrupt counsel to take 3 A Okay. Sorry.
4| our lunch recess at this time. 4 MR. SCHIECK: For the record, she spilled a little
5 You may step down from the stand. We'll be 5| water and had to wipe it up.
6| resuming at 1:15. 6 THE COURT: Thank you for your assistance.
7 THE WITNESS: Okay. 7 THE WITNESS: I had nothing to wipe it up with.
8 THE COURT: Ladies and gentlemen of the jury at 8| BY MR. SCHIECK:
9| 1:15 please be in the hallway, the bailiff will meet you there to 9 Q And if you can look at S-1 to begin with?
10| return you to your seats in the courtroom. 10 A Okay, which one -- oh, I see. Okay.
11 During the recess you’re admonished not to talk or 11 Q And do you recognize what that is?
12| converse amongst yourselves, nor with anycne else on any 12 A This one is my wireless, my cellphone.
13| subject connected with the trial and you're not to read, watch 13 Q I'm going to display on our projection device --
14| or listen to any report of or commentary on the trial or any 14| actually --
15| person connected with the trial, by any medium of information, 15 (Pause in the proceedings)
16| including, without limitation, newspaper, television, radio and 16 THE COURT: It's not coming up on the screen for
17| internet. And you're not to form or express any optnion on 17 | some reason.
18| any subject connected with the trial until the case fs finally 18 (Pause in the proceedings)
19} submitted to you. 19 THE COURT: We'e experiencing technical
20 The Court's in recess until 1:15. 20| difficulties. We're going to have to call the technician to come
21 THE BAILIFF: Al} rise. 21| in.
22 (Court recessed at 12:06 p.m. until 1:24 p.m.) 22 MR. SCHIECK: While we're waiting is it okay if I
23 (Jurors are present) 23| proceed and lay some foundation and then when we can get it
24 THE COURT: The record shall reflect that we're 24| up we can refer to the actual --
XVIII-86 XVIII-88
REBECCA LOBATO - DIRECT REBECCA LOBATO - DIRECT
1| resuming trial in State versus Lobato under Case Number 1 THE COURT: You might go on with another area of
2! C177394 in the presence of the defendant, her three counsel, 2| inquiry and then come back to this one.
3| the two prosecuting attorneys, the ladies and gentlemen of the 3 MR. SCHIECK: IfI can, Your Honor.
4] jury, and Rebecca Lobato who has returned to the witness 4| BY MR, SCHIECK:
5| stand. The Court reminds her she remains under oath. And 5 Q I'm going to show you what's been marked as
6| we're proceeding forward with the defendant’s case in chief. 6| Defendant’s T, and T -- excuse me, T and S and I just want
7| Counsel may resume questioning of this witness. 7| you to confirm that T-1 is in fact a true and correct copy? T
8 MR. SCHIECK: Thank you, Your Honor. 8| and that S-1 is a copy of §?
9 DIRECT EXAMINATION {(continued) 9 A Okay. Yes.
10| BY MR. SCHIECK: 10 MR. SCHIECK: I'd move for the admission of
11 Q  Mrs. Lobato, when you were in Panaca in July of 11| Exhibits S and T and §-1 and T-1, Your Honor.
12| 2001 did you have phone service at your house? 12 {Off-record colloquy)
13 A Yes, wedid. 13 MR. SCHIECK: S and T are the original, -1 and T-1
14 Q  Would that be what we typically now call a landline? 14| are the copies that she’s got up there.
15 A Yes. 15 MS. DIGIACOMO: No objection, Your Honor.
16 Q Okay. And did you also have a cell phone that you 16 THE COURT: All four are admitted.
17| used? 17 {Defendants Exhibit Nos S, -1, T, T-1 admitted)
18 A Yes, Idid. 18 THE COURT: The record reflect that the technician
19 Q And -- may [ approach, Your Honor? 19| has arrived and is resetting the screen.
20 THE COURT: You may. 20 (Pause in the proceedings)
21 {Off-record colloquy) 21 THE COURT: That has now been accomplished so
22| BY MR. SCHIECK: 22} Mr. Schieck may proceed forward with his present --
23 Q@ I'm going to hand you what's been marked for 23| BY MR. SCHIECK:
24| identification as Exhibits T-1 -- 24 Q And were now showing you on the project device
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REBECCA LOBATO - D’ ZCCA LOBATO - DIRECT
1| what's been admitted as Exhibit S, Is ti-.. your wireless phone 1 Q That number is 775?
2| bill? : 2 A 728-4589,
3 A Yes, sir, itis. 3 Q@ Do you recognize that number?
4 Q And it reflects your name and address on it? 4 A  Ido.
5 A Tt does. . 5 Q  And what number is that?
6 Q  And reflects that the invoice dated July 15 of 20017 6 A That was our home number.,
7 A Yes, sir, it does. 7 Q InPanaca?
8 Q Does -- this is & cellular phone? 8 A Yes
9 A Yes, itis. 9 Q Okay. So that would the number that would be
10 Q The phone that you carry with you to use? 10| reflected on Exhibit T?
11 A Yes, itis or it was. 11 A Yes.
12 Q  In July of 2001 was it? 12 Q  And so what would this indicate to you with that
13 A Yes, it was. 13| reference to that --
14 Q This is a typical bill that you would during the course 14 A ThatI called home.
15| of time that you had that phone? 15 Q  Next to the number of 728-4589 on S-1, can you
16 A Each month. 16| just indicate that that is your home number? Just write
17 Q Do you recall exactly when you received this phone 17} “home,” and your initials next to it there.
18| bill? 18 A Next to 1:31 on the outside?
19 A T believe it was towards the end of month beginning 19 Q  Yes, that would be fine.
20| of the next month. 20 A Okay.
21 Q Isthat when you would usually get your phone hill? 21 Q And have you ~- have you written “home” and
22 A Approximately, yes, then I recall. 22| initialed it?
23 Q I'm now going to turnover several pages of the 23 A Tllinitial it. I have.
24| phone bill and this is what would be page 8 of your phone bill. 24 Q  And did the 4589 remain your home number during
XVIII-90 XVIII-92
REBECCA LOBATO - DIRECT REBECCA LOBATO - DIRECT
1 A Okay. 1] that entire month of July?
2 Q Do you have there in front of you? 2 A Itdid.
3 A Ido. 3 Q Was it unusual during that time pericd for you to call
4 Q  And do you still have the -- 4| home with your cellphone?
5 THE COURT: Is this “5” or $-17 5 A No.
6 THE WITNESS: This cne is §-1, 6 @ Do you have any recollection as to why you would
7 MR. SCHIECK: She has S-1, Your Honor. She's 7| calt heme on 3:18 on the July 2nd?
8| going to mark certain calls on $-1 as opposed to marking on 8 A Not really but I'm kind of a creature of habit. I
9| the original document. 91 would -- whenever [ would -- I would call home.
10 THE COURT: Okay. 10 Q  We have another call from home on the 2@ at 4:16
11 MR. SCHIECK: That's the reason why we have an 11| p.m., is that correct?
12| 8" 12 A Yes. And that also that's a little bit after I would get
13 THE COURT: Okay. 13| off of work so it's either I'm on my way or I'm running a few
14| BY MR. SCHIECK: 14| minutes late.
15 Q@ I'mgoing to ask you about certain phone calls that 15 Q Then we don't see any phone calls listed on your cell
16| appear on here and ask you if you recognize the numbers that 16! number until the 6", is that correct?
17| are on -- we're starting on July 2™, You can lock at Reference 17 A Until the 677 Oh, yes. I see what you're saying.
18| Number 131. Do you find that on your -- 18 Q Sois -~ do you recall whether or not you used your
19 A Ido. 19| cellphone on either the 3™ or the 4™ or the 5% of July?
20 Q  And I'm going to -- is that the call that -- 20 A No, I was at home.
21 A I'msorry? 21 Q Do you have a specific recollection that you were
22 Q That's 131 there, it's on the -- if you look on the 22| home all three days?
23| screen in front of you. 23 A Onthe 39 4" and 5"? Those were my days off
24 A 3:18? Yes. 24| from work, that’s --
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REBECCA LOBATO - [ _ =CCA LOBATO - DIRECT
1 Q  And you'd already told us thiu. _saise came home on 1 Q What was Blaise doing on the 5" before you went to
2| the 2 2| the doctor, do you recall?
3 A Yes. 3 A She had been laying on the couch -- I mean on the
4 (Q Was Blaise at home during those days, the 3", the 4| futon most of the - most of the moming. _
5! 4" and the 5™ when you were home? 5 Q Do you recall if you stayed home the whole day or
6 A She was home. 6| did you go anywhere?
7 Q  What was she during the daytime on the 3™ when 7 A On the 677
8 she was home with you? B Q  On the 5%
9 A Onthe 39 I wouldn't -- I was -- I was sleeping 9 A On the -- on the 5™ I just -- I was home until we --
10| during the day. That's my first day back after my double -- my | 10| I took her to the doctor.
11| double back so I would sleep most of the morning. I know 11 Q  What about the 6"?
12| she wasn't feeling well -- 12 A On the 67 I was with her the whole day.
13 Q What about -- 13 Q Okay. Now looking at the phone record again on
14 A - and she had been sleeping an awful lot. 14| Exhibit S that you have in front of you, let's look at July 6%,
15 Q  -- what about on the 4™? 15| Do you see it there?
16 A On the 4 she was -- she was down most of that 16 A The first one?
17| day in the livingroom and we had our barbeque that day. 17 Q Yes
18 Q@ Do you recall who was at the barbeque? 18 A The July 6" it says 80O service.
19 A Most 19 Q Do you know what that call was about?
20 Q Okay. Who? 20 A Idont
21 A Well, there was myself, my husband, my daughter, 21 Q Then at 11:52, do you know what that call reflects?
22| my niece, her husband, my brother-in-law, a few of Blaise's 22 A I'm--1don*trecall. Reno.
23| friends, Marilyn -- I'm having a hard time remembering her 23 Q  Just an incoming call?
24| name,. 24 A Mm-hmm.
XVIII-94 XVIII-96
REBECCA LOBATC - DIRECT REBECCA LOBATC - DIRECT
1 Q  Just the ones you remember. 1 Q Isthat “yes?”
2 A There was a few people that would stop in and out 2 A Yes, I'm sorry.
3| through but basically, you know, family and close personal 3 Q Okay. Now at 9:50 p.m. on the 6™ of July, which
4| friends, 4| would be Friday evening there's a number listed, it's 775-726-
5 Q  Now you were scheduled then to go back to work on 5| 3890. What number is that?
6 what day? 6 A That was to the Hide Away, the bar where my
7 A I was scheduled to go back to work on Friday. 7| husband worked.
8 Q  And that would be July 692 8 Q@  Where Larry worked at?
9 A Yes, sir. 9 A Yes,
10 Q Did you go back to wark on July 647 10 Q  And where was that bar located?
11 A No, Ididn%t 11 A Caliente.
12 Q  And why not? 12 Q  And why would you be calling or do you recail why
13 A 1had called off the evening of the 5" and -- because | 13| you called him at 9:50 p.m. on Friday night?
14| Blaise was sick. I had taken her to the doctor that day and I 14 A On Friday night. I don't really recall.
15| stayed home with her. 15 Q  And if you could -- but this is a call from your
16 Q Onthe 5™ 16| cellphone?
17 A On the 6%, yes, 17 A Mm-hmm,
18 Q  Now you said had gone to the doctor on the 57 18 Q Isthat“yes?”
19 A Yes. 19 A Yes, I'm sorry. I apologize,
20 Q De you recall what time you went to the doctor on 20 Q Okay. Why would you use -- why would you be
21| the 592 21| using your cellphone to call if you were home on the 6%7?
22 A It was in the afternoon -- late afternoon. 22 A Usually that -- it would -- I would be in the garage
23 Q  And how long were you at the doctor? 23| and it would be the closest to me.
24 A We were there for a while. I'm not exéct[y sure. 24 Q What type of plan did you have for your cellphone
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1| do you recall for that period of ime? 1| Panaca? -

2 A I'mnotreally sure. There wasn't really many to 2 A That's my niece’s number.

3| chose from, you know, it was all roaming. 3 Q Okay. And your niece’s name is?

4 Q  Was it free nights and weekends? 4 A Shane Craft.

5 A Idon't--Idon think so. 5 Q Okay. So you would have called Shane Craft at 4:26

6 Q  Butif you were in the garage you would use your 61 on the 7%?

7| celiphone? 7 A That's what it says.

8 A If it was sitting right next to me, yes, 8 Q Okay. Do you recall what that call was for?

9 Q Okay. And that's the only call you made on your 9 A Idont.
10| cellphone on the 67 10 Q  Could you just next to entry 143 put “Shane” and
11 A Yes, sir. 11| your initial? Okay. I want to take you to July 8". It appears
12 Q Okay. If you could -- I ask you to do this, could you 12| that you got an incoming call at 10:04 a.m.
13| write next to entry 136, which is July 6™ the 3890 number, just 13 A Okay, Iseeit
14| write “Hide Away” and put your initial? 14 Q Would you have been to work on the g7
15 A Okay. 15 A Onthe 8%, yes.
16 Q And 50 any other phone calls that appear on this bill 16 Q And then at 10:17 there’s a call and that would be to
17| to that number would be to the Hide Away Bar from your cell 17| home, is that correct?
18! phone? 18 A Yes,itis.
19 A Yes, to that number. Yes, sir. 19 Q  And the next call at 1:15 p.m., do you recognize that
20 Q Now we're onto July 7%, correct? 20| number?
21 A Yes, sir. 21 A Idon't. I mean itlooks familiar but I don't -- I know
22 Q  And there appears to be a number of incoming calls? 22| that’s to Pioche.
23 A Iseethem, yes. 23 Q  And that would have been while you were at work?
24 Q  And then on July 7" at 8:35 a.m. we have 775 728- 24 A Yes,sir,

XVIII-98 XVIII-100
REBECCA LOBATO - DIRECT REBECCA LOBATO - DIRECT

1| 4589 call? 1 Q  And then there’s a call on the 8" again to the bar

2 A That's me calling home. 2| where your husband works?

3 Q  And where were you at when you called home? 3 A Yes.

4 A At work. 4 Q  During the period of time there on the 8" do you

5 Q  So you worked on the 772 5| recall whether or not when you called home Blaise was at

6 A Yes,sir. 6| home and you spoke with her?

7 Q Okay. Soyou weren't with Blaise during your work 7 A Did I call home on the 8"? I don't recall.

8| hours on the 7%? 8 Q We have at least one call at 10:17 to home.

9 A Oh, no. 9 A 10:17 on the 82 It would probably be to my
10 Q Do you recall when you called home on the 7" at 10| husband.
11| 8:35 who answered the phone? 11 Q  He doesn’t go to work til later?
12 A Idon't 12 A Yes,
13 Q And we have some other phone calls there on the 13 Q At any time on the 8" were you informed that Blaise
14| 7™ correct? 14| had left town or wasn't there?
15 A Yes, sir. 15 A Ng, sir.
16 Q Okay. I'm going to take you down to -- there’s 16 Q  And then you went to work the morning of the 8",
17| some calls at 10:45 and 10:46 to Ontario, California. Do you 17| what time did you go to work that day?
18| have a recollection who those calls would have been made to? 18 A T would usually leave approximately around 7;00, a
19 A I know the number and I know who they're to but I 19| little after, sometimes it was a little before,
20| don't know why I made the calls. 20 Q Same routine you've told us about --
21 Q Okay. Whose number is that? 21 A Pretty much.
22 A That's our phone number now in California, it's my 22 Q - before?
23| father’s house. 23 A Pretty much.
24 Q And then there’s a call at 4:26 to 728-4614 in 24 Q  So on the morning of the 8" would you have seen
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REBECCA LOBATO -7 - ECCA LOBATO - DIRECT
1| Blaise when you got up? 1 Q Did the uogs at that point would they make enough
2 A Yes, sir. 2| noise that they could have awakened you during the night?
3 Q  And what time would that have been? 3 A Well, they’d pound -- they pound the glass. They hit
4 A When I woke up in the morning at 5:45. 4| the glass when they -- when they bark and everything else so
5 Q  And you go ahead and on the 8" indicate the best 5| yeah, it makes quite the noise.
6| you can on the 8" and initial the time you saw Blaise an the 6 Q And that didnt happen on the night of the 7" or the
7| morning of July 82 7| morning of the 87
8 A 545am. 8 A Not thatI recall.
9 Q Okay. 9 Q  What time would you have got off of work on the
10 A Iinitialed it. 10| 87
11 Q  And what -- okay, so you wrote 5:45 a.m.? 11 A I'm sorry?
12 A 5:45a.m. and my initials. Am I done right here? 12 Q  What time did you get off of work on the 8%, do you
13 Q Yes. And do you recall what Blaise was doing when 13| recall?
14| you saw her at 5:45 a.m.? 14 A 4:00 o'dock, that's my schedule time.
15 A Sleeping. 15 Q  And do you recall what you did when you got off of
16 Q Did anything appear out of the ordinary? 16| work?
17 A No. 17 A Onthe 8™ I went home.
18 Q You had dogs at your house, is that correct? 18 Q Who was there when you got home?
19 A Yes, sir. 19 A Blaise and Chris Carrington.
20 Q How many dogs did you have? 20 Q  And where were they at?
21 A Three. 21 A Inthe garage.
22 Q  On luly 8" of 20017 22 Q  And do you recall what you did when you got home?
23 A Yes,sir, 23 A Pretty much sat in the garage with them.
24 Q House dogs, outside dogs? 24 Q I'm going to show you what is page 9 of the bill
XVIII-102 XVIII-104
REBECCA LOBATQ - DIRECT REBECCA LOBATC - DIRECT
1 A They were pretty much indoor dogs. They can go 1| we've been looking at, “S” bill. And looks like the first entry is
2| out anytime they wanted. 2| on the 87
3 Q Would they react if people came by? 3 A Yes, sir.
4 A Oh, yes. They had a glass door, they reacted to 4 Q 5:53 p.m.?
5| everybody. 5 A Yes,sir.
6 Q Okay. What about if someone was leaving the 6 Q  And where is that call to?
7| house? 7 A The Hide Away.
8 A Yes. 8 Q  And who would have made that call?
S Q In what -- in what fashion? 9 A That would have been me.
10 A Assoon as you'd turn at the end of the walkway and 10 Q And you would have been at home at that time?
11| they didn’t see you they would -- they would bark and out of 11 A Yes, sir.
12| excitement. ' 12 Q And was Blaise home at that time?
13 Q And the dogs always were that way? 13 A Yes, sir.
14 A Always. 14 Q  Tell us about the next call,
15 Q  During the night of the 7" or the morning of the 8" 15 A The next call was to my sister,
16| did you ever hear the dogs barking or making any noise as if 16 Q What is your sister's name?
17| somecne was coming or going? 17 A Elizabeth Porter.
18 A Not that I recall, no. 18 Q Where does she live?
19 Q  Did you hear any vehicles drive away from your 19 A Ft. Collins, Colorado.
201 residence during that time? 20 Q Okay. And is that her phone number 970 282-0648?
21 A NotthatI recall. 21 A Ttwas.
22 Q Okay. You would have been asleep? 22 Q Okay. And it appears to be a 12-minute phone call?
23 A My dogs would have woke me up but I don't really 23 A Yes, sir.
24| recail, it was five years ago. 24 Q

XVIII-103
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REBECCA LOBATO - I FCCA LOBATO - DIRECT
1 A My nephew -- L 1 A No.
2 MS. DIGIACOMO: Objection, relevance. 2 Q  When was the last time you had seen her prior to
3 THE COURT: Sustained. 3| getting up on the morning of the 92
4| BY MR. SCHIECK: 4 A About 1:00 a.m., 1:00-ish a.m. in the morning of the
5 Q  When you made the call to your sister in Ft. Collins, 5| i,
6| Colorado at 6:43 p.m. on July 8", lasting 12 minutes, who else 6 Q  And what was she doing when you last saw her on
71 was present when you made that call? 7| that moming of the 91"?
8 A My niece, Blaise, Chris. We were in the garage 8 A She was waiting for her ride.
9| when I made the call. 9 Q  Were you still up when the ride arrived?
10 Q  And why did you use your cellphone? 10 A Yes, Twas.
11 A It was right there. 11 Q  Even though you had a double back coming up?
12 Q And is your niece, Shane, what is your relation to 12 A Even though I had a double back.
13| this sister you called? : 13 Q And did anyone arrive to pick her up?
14 A That's her mother. 14 A Yes.
15 Q  And how certain are you that that call was made at 15 Q Who arrived?
16| the time reflected on your phone bill? 16 A Doug Twining.
17 A Oh, I'm very certain. 17 Q Had you ever met Doug before?
18 Q  When you received your phone bill did you look for 18 A Nope, that's why I stayed up. I wanted to meet
19| that particular call? 15| him.
20 A Yes, Idid. 20 Q Had you ever talked with him before?
21 Q  Now looks like you received on the 9™ an oncoming 21 A I'd answer the phone but not, you know, chitchat.
22 | -~ there was no further calls on your cellphone on the 8", is 22| I'd answer the phone to him calling.
23| that correct? 23 Q@ He had called your house before?
24 A That's correct. 24 A Oh, numerous times.
XVIII-106 XVIII-108
REBECCA LOBATO - DIRECT REBECCA LOBATO - DIRECT
1 Q@ Okay. For reference, Number 151, could you just 1 Q Did he ever call to talk to you?
2| write your sister’s name? What was her name again? 2 A No
3 A Elizabeth Porter. 3 Q  Who did he call to talk to?
4 Q  Just write -- 4 A Blaise,
5 A I called her Beth, 5 Q And when was the next time you saw Blaise after
6 Q  -- just write Beth and initial it. 6| about 1:00 a.m. in the morning on July 9%?
7 A Okay. 7 A When I came home on Friday the 13%,
8 Q@  And there were no other calls on your cell phone on 8 Q@ And where was that at?
9| the 8", is that correct? 9 A At home.
10 A No. 10 Q In-
11 Q  And the next calls start at 10:02 in the morning, you 11 A In Panaca, I'm sorry.
12! received a call on your cell phone? 12 Q  So she was gone from 1:00 a.m. on the morning of
13 A Apparently. 13| the 9% until, as far as you know, until you saw her on the 137
14 @ Did you go to work that morning? 14 A I'm not exactly sure what time she got home with
15 A Yes, Idid. 15} her dad. I was at work.
16 Q That would have been -- 16 Q@ Okay. Youcan“T"-- I mean “S” aside and go to
17 A Yes, Idid. 17| Exhibit T.
18 Q@ Was that a double back day for you? 18 A Okay.
19 A It started my double back. 19 Q@ Andis that a copy of your home phone number?
20 Q Okay. So-- 20 A That's blurry. Yes, itis.
21 A I have my 8:00 to 4:00 and then when I come home | 21 @ Okay. This is your phone bill for your home from
22| I go back at midnight for the double back. 22| June 27" to July 26%?
23 @ Okay. Now did you see Blaise when ybu gotupin 23 @ That's what it says, yes.
24| the morning of the 992 24 Q When would you have received this phone bill?
XVIII-107 XVIII-109
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REBECCA LOBATO - DF ZCCA LOBATO - DIRECT
1 A Oh, the end of the month. I w...« if I remember 1 A Yes.
2| correctly the bills ended in, you know, like the 20-something 2 Q So do you know who was making these calls on the
3| and then we would get it. It didn't go all the way through, you 3| 67
4| know, like to the 30" or 31 or anything like that. I think 4 A To Doug?
5| there was a few days still that went into the next bill, 5 Q  Well, let's start with to Doug, did you call Doug?
6 Q You can turn what is labeled as page 3 of your AT&T 6 A No.
7| home bill which is Exhibit T. 7 Q Do you know who called Doug?
8 A Okay. 8 A That would be Blaise.
9 Q  That appears to start with phone calls on the 6", is 9 Q And do you know who called the bar?
10| that correct? 10 A I'mnot really sure.
11 A Yes, sir. 11 Q And what about the Pioche number?
12 Q  If you could go back cne page to the second page? 12 A I'm not sure on that one either.
13| There were also some additicnal calls on the -- on the 6%7 13 Q  And then there’s a number -- another number to a
14 A Okay. 14| 702 436-5867 number at 2:12 in the afternoon. Do you
15 Q I want to take you to the first call on July 6% -- 15| recognize that number?
16 A Okay. 16 A It looks like that's Doug’s house phone.
17 Q  -- which would have been at 13:11 hours, do you 17 Q Did you call Doug at his house phone?
18| see that call? 18 A No.
19 A 13:11; yes. - 15 Q Do you know who did?
20 Q Okay. And do you see the number? 20 A That would be Blaise.
21 A Yes,Ido. 21 Q Did you have any reason during this period of time,
22 Q And what is that number? 22| the 67, the 7% or the 8" of July 2001 to be calling Doug
23 A That -~ do you want me to read the digits? 23| Twining either on his cell phone or --
24 Q Yes. 24 A No.
XVII-110 XVIII-112
REBECCA LOBATC - DIRECT REBECCA LOBATC - DIRECT
1 A Read -- oh. 702 275-9271. 1 Q -- home phone? Continuing on the next page, the
2 Q@ And do you recognize that number? 2| 67, ancther call to the bar?
3 A 1 do recognize that number, 3 A Yes,
4 Q  And what number is that? 4 Q@ What about the next number, do you recognize
5 A That was Doug’s cellphone, 5| that?
6 Q Doug Twining? 6 A That's the cellphone.
7 A Doug Twining, yes. 7 Q Okay. That's Doug again?
8 Q Okay. And this is a call then made from your home 8 A Yes,
9! landline phone to Doug Twining’'s cell phone? 9 Q And that's at 4:51 in the afternoon?
i0 A That'’s what it says, yes, 10 A Yes,
11 Q@ Okay. And if you can -- so any other entries on here i1 Q Did you make that call?
12| that are the 275-9271 would be Doug Twining’s cell number? 12 A No
13 A Yes, sir. 13 Q What about 775 962-51517
14 Q@ If you can next to that entry put “*Doug” and your 14 A That's one’s to the sheriff's department.
15| initials? 15 Q And where’s the sheriff’s --
16 A Excuse me. 16 A  That's in Pioche.
17 Q Okay. And going down on the 6™ the next entry is 17 Q Who made that call?
18| 3890, that's the bar, correct? 18 A I believe it was me.
19 A Yes, i9 Q Okay. And why were you calling the sheriff's office
20 Q  The 962-5463 number, do you recognize that 20| in Pioche on July 6"7?
21| number? 21 A If I remember myself correctly now I called for my
22 A Idont. 22| husband regarding a jumpsuit,
23 Q  And you were home on the 6", correct? That’s the 23 Q In relation to what did you call about a jumpsuit?
24| day you called in? 24 A I'msorry.
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1 Q  Why would you call about a ).....psuit. 1] Q Okay. And then we have a call at 9:39 a.m. and
2 A My husband was planning a skit for the MDA camp. 2| that would be to who?
3 Q Do you recall who you talked to? 3 A I'm sorry, where are we at here?
4 A Sergeant Wilcox. 4 Q 7-luly 7™
5 O  And who is he employed by, do you know? 5 A July 7%
6 A I'msorry? 6 Q  Just below the El Paso.
7 Q Who is he employed by? 7 A 9:39, okay. That's Doug’s cell phone again.
8 A By the Lincoln County Sheriff’'s Department. 8 Q  Does Doug’s cell phone number continue to appear
9 Q And then the next call? 9| a number of times on the remainder of that day?
10 A That would be to the -- to the bar, Larry” work. 10 A Yes. Oh, this day?
11 Q Now we're onto the 79, 11 Q And into the next day?
12 A Okay. 12 A Let's see, this day. Let's see. Yes.
13| Q  And we have a number of 528-6151, do you 13 Q Canyou just --
14| recognize that number? 14 A 1seeone at the end at -- that would be 21:19,
15 A That's my cellphone. 15 Q Did you make that call?
16 Q Okay. Sosomeone called your cellphone at -- on 16 A No
17| July 7 at 8:37 in the morning? 17 Q Soat 21:19 hours which is 9:19 in the evening
18 A That's what it says. 18| someone called Doug Twining’s celf phone number from your
19 Q  Would you have been working on July 7?7 19| house?
20 A Yes, 20 A Yes, apparently.
21 Q Saturday? 21 Q Okay. Any other -- now we're going onto the 8%,
22 A Yes. 22| Are there other phone calls to Mr, Twining on the -- on the 8?7
23 Q So somebody called you at work on your cellphone? 23 A Iseeone.
24 A Yes. 24 Q  And what time is that?
XVIII-114 XVIII-116
REBECCA LOBATO - DIRECT REBECCA LOBATO - DIRECT
1 Q Did you leave your cellphone at home that day? 1 A That one was at 11:57 in the morning.
2 A No. 2 Q  Any others on the 8*7?
3 Q Did anybody else use your cellphone that day? 3 A Again at 5:06, 17:06:50,
4 A No, I pretty much used my cellphone, 4 Q@ Okay. Next call?
5 Q  You have any recollection of who called you? 5 A There's one to him again at 6:38, 18:38.
6 A Idon't Ihave noidea. 6 - Q Were you making any of these calls to Doug
7 Q Next call appears to be at 9:37 in the morning on 7| Twining’s cellphone number?
8| July 7*, a Saturday. Do you recognize that number? 8 A No.
g A T recognize the number, yes. 9 Q - Do you know who was?
10 Q And-- 10 A Tdo.
11 A That's my husband’s parents. 11 Q Who?
12 Q Okay. And what is your husbhand’s father's name? 12 A Blaise.
13 A Jose Lobato. 13 Q Soallof these calls that we see on the 7 and 8"
14 Q  And where does he reside? 14| were made by Blaise to Doug Twining?
15 A El Paso, Texas. 15 A She's the only one to have a reason to call him.
16 Q And -- I mean you recognize that number as a 16 Q  And there also appears to be another call to El Paso,
17| number you've used before? 17| Texas on July 7*" at 6:09 in the evening. Do you recognize
18 A Oh, yes. 18| that number?
19 Q Okay. You write “Jose L.” next to that entry and put 19 A Let me see. 6:09 in the evening, I'm trying to find
20, your initial? 20| it. Here we go. That's my hushand’s dad’s cellphone number.
21 A Okay. 21 Q Okay. Did you make that call from your home
22 Q  Did you make that call without telling me what 22| phone?
23} someone else told you, do you know who made that call? 23 A No, sir,
24 A I'm reasonably certain I know who made that call. 24 Q  Were you present when that phone call was made?
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1 A 1do recall, yes. ' 1 A 1don’t know about that, no. Just calling to check to
2 Q@  And who made that -- 2| see if she was home to -- no.
3 A Oh, wait, no. I was not, 3 Q@ What about --
4 Q Okay. 4 A Usually if she left she would tell -- you know, she
5 A I'msorry. I apolegize, I was not home for that call. 51 would call me and tell me she was leaving.
6 Q If you could just write “Jose L. cell” next to that 6 Q What about on the 8%?
7| entry and initial it? 7 A On the -- what do you mean? She didn't leave, no,
8 A Jose cell, okay. 8| not that I was aware of, no.
9 Q Did -- after you received these phone bills in the 9 Q Did you ever see that car moved?
10| mail I assume you received them in Panaca, is that where you 10 A Not that I'm aware of, no. It was in the same spot
11| were getting -- 11| until -- from the moment she parked and then il the police
12 A Our P.O. Box in Panaca, yes. 12| came and took it.
13 Q Did you look at the specific times on the phone bills? 13 Q  ©On July 7" did you ever go to Caliente?
14 A Idid. 14 A Yes, Idid.
15 @ Did looking at those times in any way help you 15 Q  Why did you go to Caliente on the 712
16! remernber certain dates and events? 16 A 1 had to go pick up Blaise.
17 A Yes, sir. Yes, sir, 17 Q Where did you pick her up at?
18 Q@  Was it only after looking at the phone bills that you 18 A She was sitting in her fathers truck outside of the
19| were able to specifically recall times and dates -- 19| Hide Away and that’s where I picked her up at,
20 MS. DIGIACOMO: Objection, leading. 20 Q Why did you go pick her up?
21 THE COURT: Sustained. 21 A She was -- she was stuck there.
22| BY MR. SCHIECK: 22 Q  How did you learn that?
23 Q You said they assisted you, how much did they 23 A 1 gotaphone call as soon as I walked in the house.
24| assist you? 24 Q@ And do you recall what time it was that you got to
XVIII-118 XVIII-120
REBECCA LOBATO - DIRECT REBECCA LOBATO - DIRECT
1 A Well, T knew I had placed the calls, T just didn‘t 1| Caliente to pick her up?
2| know exactly what time -- exact time. 2 A Well, at what time I got to Caliente?
3 Q@ In addition to the calls that we've seen that Blaise 3 Q Yeah.
4! was making to Mr. Twining, were you also -- 4 A T know it was -- it was getting dark. I'm not exactly
5 MS. DIGIACOMO: Objection, assuming facts not in 5| sure the exact time, 8:00-ish in the evening, around.
6| evidence. 6 Q  That's your best recollection?
7 THE COURT: Sustained. 7 A That's my best recollection.
8| BY MR. SCHIECK: 8 @ Did you and Blaise occasionally quarrel?
9 Q  Calls that were made to Mr. Twining’s cellphone 9 A Pretty regular.
10| were you also receiving calls at the house from anyone during 10 Q  Was there ever any discussion about her going back
11| the early evening of the 8?7 11§ to Las Vegas with Doug Twining?
12 A I'msorry, I'm -~ 12 A Yes, sir.
13 Q  Were you receiving calls at your house on the 8™ -- 13 Q  When did that take place?
141 July g*? 14 A That night.
15 A Other than -- other than Doug? 15 Q@ Was that a friendly discussion?
16 Q@  We've talked about the calls that were outgoing, I 16 A Not really,
17 | want to know about incoming calls. 17 Q Did it -- did it start when you picked her up or when
18 A Okay. Incoming calls, I'm not -- I don‘t recall. 18| did it start?
19 Q  Isthere any doybt in your mind that Blaise was 19 A It started the moment I picked her up.
20| home all day on the 7" of July or was in Panaca? 20 Q@ And was it still going on when you got home?
21 A Whenl--whenI-- when I was home or [ mean 21 A Yes, sir, it was.
22| when I was at work I assumed she was home, yes. 22 Q@ Was anyone else there when you got home?
23 Q@ Did you at all ever call home to check if she was 23 A Chris was there,
24| home? 24 @  Chris Carrington?
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1 A Yes,sir. R 1 Q  What were you doing there?
2 Q He hear parts of that argument? 2 A Sitting there visiting with my husband.
3 A He did briefly. 3 Q Soif you got there let’s say 4:15-ish you stayed to
4 Q Thank you. 4| about 6:157
5 MR. SCHIECK: We would pass with witness, Your 5 A No, maybe a little longer, yes.
6| Honor. 6 Q Okay. And then --
7 THE WITNESS: Can I close this or? 7 A I would -- I would say probably about, you know,
8 MS. DIGIACOMO: You can leave those up there with 8| more about 7:00, 7:30. It was starting to get dark on my way
9| her actually. May I, Your Honor? 9| home so -- and this is summer time so it’s when the sun just
10 THE COURT: Yes. 10| starts to go down. So it was closer to probably 7:30, 7:30
11 CROSS-EXAMINATION 11| around there I would -- I would think.
12| BY MS. DIiGIACOMO: 12 Q Allright. And you drove home which takes
13 Q  Good afternoon. 13| approximately how long?
14 A Good afternoon. 14 A About 20 minutes.
15 Q At the end of your testimony you were talking about 15 Q Twenty minutes to get home. And when you walk in
16| when the fight started between you and Blaise regarding I 16| the door there's a phone call?
17| guess going back to Las Vegas with Doug? 17 A There was a message for me to call and I called my
18 A Yes. 18| husband.
19 Q  When was that? 19 Q Message for you to call the bar?
20 A That was Saturday evening. 20 A Yes, .
21 Q  When you picked her up from the bar? 21 Q  And does your -- did it say the time that the
22 A Yes, when I picked her up. 22| message was left?
23 Q What time did you get home from work on 23 A No.
24| Saturday? 24 Q  And it was your husband on the phone?
XVIII-122 XVIII-124
REBECCA LOBATC - CROSS REBECCA LOBATC - CROSS
1 A It was shortly before I left to go pick her up. I 1 A Yes,
2| stopped to see my husband at the bar first when I got off of 2 Q  So you called him back --
3| work and then I went home. And it was starting to get dark 3 A Tjust left there so it to have -- I -- as soon as [ got
4| and as soon as I walked in the door I got the phone call and I 4| there the call was there.
5| turned around and went back and picked up Blaise. 5 Q Okay. You called and spoke to your husband?
6 Q SoonJuly 7, 2001 on your way home from work -- 6 A Yes.
7| and you get off work about 4:00? 7 Q  And then based upon that conversation you went
8 A T would get off about 4:00, yes. 8| back to the bar?
9 Q  And you stopped at the bar where your husband 9 A I went back and picked Blaise up.
10| works? 10 Q Do you know approximately what time you picked
11 A Yes, Idid. 11| her up?
12 Q What time did you get to the bar? 12 A I would figure about 8:00, 8:00 or so, 8:15,
13 A Somewhere after 4:00. 13| Somewhere around there. It was -- it was getting dark then if
14 Q  Well, how long would it take to get from where you 14| it wasn't all the way dark.
15| worked to the bar? 15 Q  And you picked her up and she’s sitting in your
16 A About five minutes, 16| husband’s truck.
17 Q@ Okay. So you stopped by the bar? 17 A Mm-hmm.
18 A Yes 18 Q  So he didn't give her the keys to drive the truck
19 Q  And Blaise wasn't there at that time? 19| home herself?
20 A No. 20 A . No.
21 Q How long did you stay? 2 Q  And you're saying no, like she can't drive his truck?
22 A It was a couple of hours. 22 A No, cause then he couldn't get home.
23 Q  Atthe bar? 23 Q Okay. So nobody would go back and pick him up?
24 A Yes. 24 A Well, it would be easy for me just to pick her up
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1| then instead of having to go back after ...«night and there's 1 Q Okay. Was your husband around?
2| no midnight that there’s no guarantee that it's going to be 2 A Yes, he was.
3| closed right then, So there’s no point in me waiting for him. 3 Q  But he wasn't working that day?
4 Q How was Blaise feeling on July 77 4 A No.
5 A She was -- she was doing a little better. She still 5 Q And was anyone lese around?
6| wasn't feeling good. 6 A Chris Carrington was around.
7 Q When you picked her up at the bar? 7 Q Okay. What other dates did Chris Carrington come
8 A When I -- when I picked her up she was doing all g| over?
9| right. 9 A He was pretty much there on a daily basis while she
10 Q Did you talk to her pericdically throughout the day 10| was there.
11| to see how she was doing? 11 Q Okay. Butcan you tell us spedifically what days you
12 A No, notreally. I was at--1Iwas at work. No, not 12| saw him at the residence?
13| really, I don't think so. 13 A I saw him on the evening of the 5%, I saw him on
14 Q I mean you stayed home from work on July 6" 14| the 6, I saw him on the 7%, T saw him on the 8%, I saw him
15] because you were worried about her? 15| on all four days.
16 A Yes 16 Q  And what -- when did you see him on the 77
17 Q  And concerned about how she was doing, correct? 17 A On the 7% would be in the evening.
i8 A Mm-hmm. 18 Q When?
19 Q Isthat a “yes?” 19 A After I picked up Blaise.
20 A Yes. Oh, I'm sorry, I apologize. 20 Q Where?
21 Q That's okay. 21 A From Caliente at home.
22 A Yes. Yes, 22 Q He came over to the house?
23 Q  But you went to work on July 7" cause she was fine 23 A Mm-hmm.
24| to stay home by herself? 24 Q Isthat a “yes” for the record?
XVIII-126 XVII-128
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS
1 A 1 call home pretty regular but I couldn't tell you 1 A Oh, I'msorry, Yes. I'msorry.
2| exactly. You know, if there was something wrong the family 2 Q Okay. He came over after you brought Blaise home?
3| would call me. 3 A Yes.
4 Q Okay. 4 Q  And you said you picked her up at approximately
5 A That’s -- I'm not exactly sure. 5| 8:00 o'clock-ish -~
6 Q  But my -- I'm sorry, my question was she was 6 A Yes.
7| feeling well enough that you did not feel the need to stay 7 Q - inthe evening? Then plus the 20 minute drive
8| home on July 742 8| home?
9 A No, I had to go back to work. 9 A Mm-hmm. Oh, yes.
10 Q  Okay. 10 Q Okay. So it was about 8:30, let's say, the earliest
11 A She was -- she was up moving around, she was 11| you got home with Blaise?
12| eating, she was -- she was doing better than she was. 12 A About 8:30, yes, Approximately,
13 Q Okay. So there wasn't the same concern that you 13 Q  When Blaise came on July 2™ and you helped her
14| needed to stay home -- 14| take her bags out of the car, do you recall specifically how
15 A No. 15| many bags she had?
16 Q --and just tend to her? 16 A She had a purple garment bag and one small
17 A I don't think so. 17| wheeled tweed -- what do you call it? Suitcase. Little -- its
18 Q  Were you fighting at all with Blaise on July 5%7? 18! one of the smaller luggage.
19 A Idon't believe so. 19 Q  Did she have any other bags or --
20 Q Were you fighting at all with Blaise on July 697 20 A She had a bunch of little kind of like tote bags.
21 A No, I don't believe so. 21 Q Okay. And then what was it that reeked that you
22 Q  When you were home with her July 5% was Ashley 22| took out of the car?
23} around? 23 A Her garment bag and her tweed bag.
24 A She was always in and out. 24 Q Allright. And you said there was remnants of vomit
XVIII-127 XVIII-129 000942
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1| onit? o 11 got there and the windows were rolled up, is that the same --
2 A On the -- on the tweed bag and on the floor of her 2 A She could have rolled them up when she -- when
3| car. 3| she pulled up, I don’t know. ;
4 Q  Well, tell me about what was on the tweed bag, 4 Q Okay, Butthe car never moved between July 2m
5| what you saw on that? ' 5| and July 20"
6 A Like dried chunks of I dont know what it is, vomit. 6 A Not that I am aware of. No, I don't believe s0. No.
7 Q  How much? 7 Q Nobody was even in the car trying to fix It or clean it
8 A There wasn't a lot, it was brushed -- you know, kind 8| or anything that you saw between July 2" and July 20™?
9: of knocked off. It was dried. 9 A No, not that I'm aware of.
10 Q Itwasdried. So it wasn't stuck to the bag, it just 10 Q Sois it fair to say that it was in the same condition
11| brushed off? 11| when the police found it as it was when she got home on July
12 A Yes. 12| 27
13 Q  And you said you saw it under the seat? 13 A I would think so; yes.
14 A Isawiton the -- it was on the floorboard like 14 Q  So the windows -- let me -- you've got to let me
15| around the floorboard of the passenger seat. 15| finish because --
16 Q Allright. And did you do anything to help Blaise to 16 A I'msorry. :
17| cleanup the vomit that was left in the car? 17 Q --we can't talk on - we can't talk on top of each
18 A Not then. 18| other. So if the police in the photographs found the car with .
19 Q  When did you? 19| the windows rolled up and the doors shut is it fair to say that’s
20 A When we got the car back from the police. 20| the way she left it when she got home on July 2™?
21 Q Right. So at the time that it went to the police there 21 A Yes,
22| were still the vomit on the passenger floorboard? 22 Q  Now you said that -- I guess I want to clarify. When
23 A I assume so. 23| did Blaise graduate from her adult education?
24 Q  Allright. 24 A June of 2000.
XVIII-130 XVIII-132
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS
1 A Ididnt -~ I didn't clean it up. 1 Q Al right. And then after she graduated did she
2 Q You'd know if Larry -- 2| move out of the house at that time?
3 A There was still some there when we got it back. 3 A No.
4 Q Okay. Did Larry help clean it up at all? 4 Q  She didn't move to Caliente?
5 A Notto my knowledge. 5 A She -- well, she moved out for a little while. That
6 Q@  But you did -- 6| was in February.
7 A Are you talking about when we got it back from the 7 Q Of 2000 or --
8| police? 8 A No. No, you're right. You're right. It was in end of
9 Q No, I'm talking about between July 2" until the 9| 2000 she moved to Caliente for a few months.
10| police took it on July 20™, 10 Q And where did she live when she was in Caliente?
11 A I'mnotsure. Idont know. 11 A She lived with Shannon, I think her name was
12 Q Soit's possible he help clean it? 121 Shannon. I'm having a hard time remembering names.
13 A It's possible. I know we did when we got the car 13| Shannon.
14| back. 14 Q  And then from where she was living in Caliente --
15 Q I understand but I'm asking you between July 2™ 15| well, strike that. When she was moved to Caliente is that
16| and July 20%7? 16| when you moved back into her bedroom from --
17 A Idon'tknow. I mean I'm sorry, I don't know. 17 A I believe so, yeah.
18 Q  Butdid try and help her clean the luggage? 18 Q  And then when -- there was a point in time that
19 A We brought the luggage into the garage and that's 19| came -- that came when Larry went and got her in Caliente
20| where we hung out, yes. I knocked the stuff off the luggage. 20| and brought he back home, correct?
21 Q  And so that time when she came home on July 2™ 21 A Yeah.
22| the windows were rolled up? 22 Q  And at that point she was home for a little while and
23 A Couldn't tell you. 23| then she went to Vegas?
24 Q  Well, you looked at the photograph when the police 24 A Yes.
XVIII-131 XVHI-133

ROUGH DRAFT JURY TRIAL - DAY 18

000943



Michelle
Text Box
000943


NV v. LOBATO 10/4/06
REBECCA LOBATO - ¢ _ ECCA LOBATO - CROSS

1 Q Okay. Now she was dating .. .my Davis off and on 1 Q May. And -

2| for a couple of years? 2 A That’s when she took her car, yes.

3 A For many years.. 3 Q She didn‘t have her car when she --

4 Q And do you recall when she got her red Fiero? 4 A I remember her driving up with a couple of friends,

5 A She got her red Fiero after December of 2000. 51 Terry, you know, going - traveling with them because the car

6 Q Allright. So beginning in 2001 she had it? 61 wasn't always so stable. But I couldn't tell you.

7 A Around there, yes. 7 Q  And that was when she came home after Mother's

8 Q  And at that point didn't she start going back and 8| Day?

9 forth to Vegas to visit Jeremy? 9 A After Mother's Day she did take the car, yes.
10 A Alittle bit, yes. 10 Q Okay. No, no. When she came home after Mother's
11 Q And -- but it was sometime later that she actually -- 11| Day she was driving her car back from Vegas or --
12| I don't want to say moved there but went for an extended 12 A Idon' recall her driving her back from when she
13| period of time to Vegas? 13| came home then. Oh, her car -- we found her car. She didn't
14 A She went there longer than she normally would, yes. 14| make it all the way into Vegas,
15 Q When was that? 15 Q Okay. When she was driving home after Mother's
16 A It was the end of February. 16| Day?
17 Q The end of February -~ 17 A After Mother's Day I believe - that's when I called
18 A Mm-hmm. 18| and reported her missing.
19 Q  -- she went down there for how long would you say? 19 Q Okay. SoI'm--let’s go back a little bit. When she
20 A She was - she was down there for a few months. 20 was coming home after Mother’s Day was she driving her car?
21 Q And then when was it that she came back? 21 A After Mother's Day she drove her car. It was after
22 A Waell, she came back once in between. I can't, you 22| Mother's Day, yeah. I don't know if she drove her car home or
23| know, remember exactly what, you know, what period. It was 23| not. Are you talking about in July?
24| around Mother’s -- around -- after Mother's Day cause she was 24 Q No. we were just talking about she came home

XVIII-134 XVIII-136
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS

1| gone for a little period of that. 1] after Mother's Day in May 2001 and stayed for two weeks.

2 Q  So up until Mother’s Day its fair to say she was gone 2 A Icouldn't tell you.

3} March and April and then came back sometime -- 3 Q Youdon't--

4 A Yes, 4 A TI'mnotsure. Ijust know we found her car at cne

5 Q - around Mother’s Day? 5| point so I really don't know --

6 -A It was after Mother's Day that 1 recall. 6 Q Do you know --

7 Q After? 7 A -- how she got home.

8 A Yes, 8 Q Okay. Do you know --

9 Q  And Mother’s Day is usually the second Sunday in 9 A I couldnt tell you.
10| May? 10 Q Okay. Do you know when she -- you had to look for
11 A Something like that. 11 her car?
12 Q Something like that. All right. 12 A No, somehody said they saw it. We found her -- but
13 A Around the 10%, 12, 13| that's how we found her car, :
14 Q And how Iong did she stay when she came home 14 Q When?
15| that time? 15 A This was in May.
16 A When -- from May? 16 Q In May?
17 Q Yeah, when she came home after Mother’s Day back 17 A Mm-hmm.
18| to Panaca, how long did she stay? 18 Q Was that when she came home to Panaca?
19 A Afew -- just couple of weeks, two and a half weeks 19 A It was -- she came home after that.
20| maybe, 20 Q Allright. So before she came home after Mother's
21 Q  And then did she go back to Las Vegas? 21; Day in May 2001 you couldn't find her for a couple of days?
22 A Shedid. ) 22 A For about a week. .
23 Q  And did she take her car back to Vegas? 23 Q  For a week, okay. At the time you couidn find her
24 A When she went back to Vegas in May, yes. 24| did you believe she was staying down in Vegas during that
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1| time? RN 1 Q  And then dlaise comes to Panaca?

2 A Yes 2 A And then Blaise came back to Panaca. I'm not sure

3 Q Allright. Were you calling down to Vegas to try and 3| how she got back.

4| find her? ) 4 Q Okay. And that's fair. And then she drives the

5 A Yes. 5| vehicle back down to Las Vegas?

6 Q Who were you calling? 6 A Yes.

7 A Steve Pyszkowski, I'm not exactly sure through all 7 Q At the time that -~ well, let me strike that. Between

8| but we made calls trying to find her. 8| when she was home after Mother’s Day, May 2001, until July

9 Q Did you try calling Jeremy Davis? 9| 2™ was she in Las Vegas during that time period?

10 A Oh, I'm sure, 10 A Asfaras I know, yes.
11 Q At the time you were looking for her, before 11 Q Well, she wasn't in Panaca?
12| Mother's Day 2001, where was she supposed to have been 12 A She was not in Panaca.
13| living? 13 Q  Did you know where she was living in June 20017
14 A Shewasin Vegas. 14 A InJune she -- see, it was Steve Pyszkowsk.
15 Q No, I understand that but who was she supposed to 15 Q Did she stay with anyone else?
16! have been living with in Vegas? 16 A With Doug.
17 A With Steve Pyszkowski. _ 17 Q InJune 20017
18 Q Al right. And so you called him and did you have 18 A Mm-hmm. Oh, in 2001? Yes. Yes, 2001. Yes.
19| any luck finding her? 19 Q Okay.
20 A No. ' 20 A The last two and a haif weeks she was with Doug
21 Q  Allright. But later you get a hold of her? 21 before she came home.
22 A She called. 22 Q  So this girl, Melissa, that she lived with for part of
23 Q Okay. And that's when she came home for a two- 23| the time she was in Las Vegas, I think you said February
24 week period in 20017 24| 20017
XVIII-138 XVIII-140
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1 A She came home for a little bit, yes. 1 A It was somewhere around there, yes.

2 Q Do you know how she got back to Vegas after she 2 Q Is Melissa the one that lived at the Budget Suites?

3| left in May 2001 from your house? 3 A Yes.

4 A She drove her car to Vegas. 4 Q Okay.

5 Q Al right. 5 A I pever met her but that's where she stayed.

6 A Yes. g Q Did you talk to Blaise on a regular basis between

7 Q So somehow her car did make it to Panaca when she 7| February 2001 once she went down there and May 2001 when

8| was there in May 20017 8| she came back?

9 A InMay -- you mean coming back? We had -- we 9 A It was pretty often, yes. _
10, had it brought back from the corner of 95 and -- or 93 and I- 10 Q Do you know was she staying with Jeremy at any
11| 15 when it was found and we had her car, 11| point between February 2001 and May 20017
12 Q Okay. I'm sorry, I'm confused. You found her car 12 A I don't really recall.
13| after she was home in Panaca? 13 Q Do you know when they broke up?

14 A No, before she was home in Panaca. 14 A It was around Memorial Day.

15 Q Okay. So the car was found and you still couldnt 15 Q And you're basing that on what Blaise told you,

16| find Blaise? 16| right?

17 A I don't know how she got home from -- at that 17 A Pretty much, yes.

18| point. It could have been we picked her up, I'm not sure. 18 Q  You didn't talk to Jeremy about it?

19 Q Okay. No, no. My question is did you find the car 19 A No.

20| before you found Blaise when you were looking for her? 20 Q  When you say around Memorial Day could it have

21 A Yes, 211 been a little bit before, a little after?

22 Q  Sovyou find the car, you go get the car and bring it 22 A Could have been a little bit before, could have been

23| back to Panaca? 23| — I'm not exactly sure.

24 A We brought it back, 24 Q Backin July 2001 we know that your husband was
XVIII-139 XvIlI-141 000945
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1| working at the Hide Away on Friday, Sa.._.ay, and Sunday 1 A Yes.
2| nights? 2 Q Isntthat part of the reason why she still wasnt
3 A Yes. 3| doing well on the 5% you took her to the doctor?
4 Q What was he doing the rast of the week? 4 A It was because we thought she was being poisoned.
5 A Hedid tile, he did jobs for our landlord, worked in 5 Q Okay. So it had nothing to do with the fact that she
6| the yard, whatever was needed. 6| was on drugs?
7 ‘Q  Sowould he do kind of odd fix it jobs? 7 A Well, she said she hadnt been doing -- she hadn't
8 A Yeah, he did remodels, 8| done any, she was -- you know, she was clean.
9 Q Allright. And is that what the purpose of that trailer 9 Q Soisthata no?
10| he had in front of your house -- 10 A No, I'm sorry.
11 A Yes, 11 Q Oravyes?
12 Q --was for? 12 A No. Yes, I'm sorry.
13 A Yes. 13 Q Okay. That's fine. How did she look to you at the’
14 Q  And that's what he would use for work? 14| time when you saw her in July 2002 compared to when you
15 A Yes. 15| had last seen her in May -- how did she look when you saw
16 Q  Was he working for a dentist at that time doing 16! her in July 2001 compared to when she looked -- how she
17| remodeling? 17! looked in May 2001?
18 A That's our landlord, 18 A She didn't look too healthy.
19 Q  Oh, that's your landlord. The reason that Blaise 19 Q Allright. Pale?
20| came home to July 2™ was because her car was having 20 A Pale, yes.
21| mechanical problems, correct? 21 Q  Skinny?
22 A No, she came home for the 4% of July. We had a 22 A Very.
23| family barbeque and we wanted her home. 23 Q  And did she look like she had been on a drug binge?
24 Q Okay. So called and asked her to come home? 24 A Looked like she had been, yes.
XVIII-142 XVIII-144
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS
1 A She--1mean, yes. We had taiked to her about 1 Q Allright. Is it -- and are you aware of some of the
2| coming home two, two, three weeks prior. 2| symptoms when you're coming down and you sfeep a lot?
3 Q Okay. So it had nothing to do with the fact that her 3 A Yes, Iam.
4| car was breaking down again? : 4 Q Okay. SoyouTe aware of --
5 A Her car was pretty iffy the whole time, you know. I 5 A Yes, I'm aware of them.
6| mean if that's why she was bringing it home on her part that's 6 Q  And she was kind of acting like that on July 3 and
7| a possibility but she was coming for -- to see the family. 7| 4", sleeping a lot, not eating?
8 Q  Alfright. So well so then she never said to you, my 8 A Not necessarily, no.
91 car is not working, that’s why I had to come home? 9 Q Okay. Was she sleeping a lot?
10 A No. 10 A She was sleeping a lot.
11 Q  Allright. 11 Q  Was she eating anything on July 3" and July 4*?
12 A Not that I know of. 12 A No, she was sleeping.
13 Q Okay. And so when her car was there from July 2dn 13 Q  And she wasn't being social was she?
14| on there would have been no reason for your husband, Larry, 14 A No, not really.
15| to tinker with it or try and fix it then? 15 Q  So aside from the fact that she might have told you
16 A He could have but I never saw him do it. 16| she was being poisoned it’s also possible that she was in a
17 Q Okay. You never saw him actually work on the car? 17| drug withdrawal?
18 A No, not to my recollection. 18 A She could have been. I doubt it.
19 Q Now were you -- no, strike that. You were aware at 19 Q You say you doubt it?
20| least in June of 2001 that Blaise was heavily into drugs in Las 20 A Idoubtit, I've been there.
21| Vegas? 21 Q Okay. So she didn't look like she had just come
22 A Yes 22| from doing drugs?
23 Q And wasn't part of the reason why you wanted her 23 A Not at that point. She looked very sick.
24| to come home was to try and help her get clean? 24 Q Okay. Now on the 4" of July for the barbeque you
XVIII-143 XVIHI-145
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1| said there was a few of Blaise’s friends™....re? 1 A Idon't==1'm sure I have seen her. Yeah, I pretty

2 A They came by to see her, yes, because she was 2 much see a lot of people pretty regular. I'm not sure.

3| home. 3 Q Al right, So you don't recall if you saw her the week

4 Q What friends? 4| of July 2™ through July 8%, 2001?

5 A Marilyn Parker, one of them -- Kim. Kim was the 5 A Ireally couldn't say.

6| one who worked for me out there and she stopped by to see 6 Q  All right. So would she have been invited to the

7| her. 7| barbeque?

8 Q Anyone else? 8 A It's a possibility.

9 A Off the top of the head I'm not exactly sure. Chris. 9 Q Okay. Butyou don't recall if she was there?
10 Q  Chris Carrington? 10 A I don't recall if she was at the barbeque, no.
11 A I believe Chris came by, yes. 11 Q  And you don't recall seeing her spedifically any point
12 Q Okay. Do you know a person by the name of ~- 12| that week?
13 A Oh, wait. Idon't believe -- I don't -- I don't know if 13 A No. Not off the top of my head I don't.
14| Chris came through on the 4% or if it wasn't the 5™ that he 14 Q  Now Blaise on I believe you said July 7" when you
15| came in -- 15| picked her up from the bar, an argument between the two of
16 Q Okay. So-- 16| you got started?
17 A -- the next day after she went to the doctor., I'm not | 17 A Mm-hmm.
18| sure if he came by. I don't think he came by on the 4™, 1 18 Q Isthata“yes?”
19| apologize. 19 A Oh, yes. I'm sorry.
20 Q That's fine. So was he invited for the 5" or the 4"'? 20 Q  And is that -- that argument started because at that
21 A Idon't--Idon'tthink so. Idont know. It'sa —it's 21! time Blaise told you she was going back to Vegas?
22| a possibility if she did. I don't know. 22 A That she wanted to go back to Vegas, yes.
23 Q  Well, before July 5™ had you seen Chris Carrington 23 Q Did she tell you why she wanted to go back to
24| around? 24| Vegas?

XVIII-146 XVIII-148
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS

1 A 1don't really recall, no. 1 A She wanted to go back and work.

2 Q  Not while at least you were home? 2 Q Okay. Was she working when she was down in

3 A Not while I was home. No. 3| Vegas?

4 Q Do you know a person by the name of Kendra 4 A She was working before, yes.

5| Thunstrom? 5 Q  Where was she working?

6 A Ido. 6 A She was working doing some kind of fire

7 Q Okay. And she's kind of a friend of your's, correct? 7| extinguishers or something with Steve,

B A Kind of yes. 8 Q COkay. And that's what she told you?

9 Q Okay. And at the time she was living around the 9 A That's what she had told me, yes. I'm sorry.
10| corner from you? 10 Q Ckay. You don't know that --
11 A I'm not exactly where she lived -- where she was 11 A I don't know that to be a fact, I was not there, but
12 living. I can't recall, 12| that's what I was told. Yes.
13 Q  InJuly 20017 13 Q  So she told you on July 7" I want to go back to
14 A Icantrecall. 14| Vegas, I need to work?
15 Q Allright. Did you talk to her on a regular -- 15 A Yes, she didn't want us supporting her.
16 A She’s moved to different places, I'm not exactly sure 16 Q Okay. And you had concerns. You didn’t want her
17| where she was living. 17| to go back to Vegas at that time because of the whole drug
18 Q She's gone back and forth between Panaca and 18| cuiture?
19| Caliente, correct? 19 A Because of everything.
20 A Yeah. 20 Q Okay.
21 Q Allright. 21 A Because the -~ we thought she was being poisoned,
22 A It's been -- it's been a long time so I'm not really 22| why would she want to go back to them, you know, to the
23| sure 23| people that possibly could have been poisoning her. Yeah, I
24 Q Well, the summer of 2001 did you see her? 24| was furious.
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1 Q  Oh, she told you that she wai.. .d to go back and live 1 A The note was there when I walked in from work so I
2| with Steve? 2| knew when I went --
3 A No, she wanted to go back and work with Steve for, 3 Q  Before you picked her up?
4| you know, that week. That's what she said. 4 A Just before I picked her up.
5 Q Okay. Did she tell you that -- how she wanted to 5 Q Okay. And you had testified at a prior proceeding
6 get back to Vegas at that time? 6| back in May 2002, correct?
7 A Yes. 7 A Yes.
8 Q She wanted Doug to come get her? 8 Q Okay. And what we're talking about regarding what
9 A Mm-hmm. 9| happened on Saturday night regarding the fight and all this,
10 Q Isthata“yes?” 10| you didn't testify to this back then, correct?
11 A Yes, i1 A Idon't recall if I did or not.
12 Q Okay. 12 Q Well, have you been provided a copy of your former
13 A Sorry. 13| testimony?
14 Q You didn't want her to go back. How long did the 14 A Yes, I have been provided and I've looked it over
15| fight go on on Saturday night? 15| but I don't recall even now if I looked -- if we talked about the
16 A We argued off and on pretty much untif I went to 16| fight. I think we did.
17| bed. 17 Q  You think we -- you did?
18 Q  What time did you go to bed? 18 A Mm-hmm.
19 A It was pretty late, I don't know, approximately 19 Q Do you want to go through your entire testimony
20| 11:00, 12:00. Around the time, you know, my husband came 20 and look or would you agree with me that all you talked about
21| home I'm sure, 21! was picking her up at the bar on Saturday night?
22 Q  But you don't recall specifically? 22 A Picking her up -- picking her up in the bar and that
23 A Idon't recall exactly specifics, I just know that we 23| there was an argument. :
24| argued throughout the whole night. 24 Q You say there was an argument. Okay.
XVII-150 XVIII-152
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS
1 Q Al right. Was that the end of the argument that 1 MS. DIGIACOMO: Court’s indulgence.
2| weekend? 2 THE WITNESS: 1 believe our words were “fight”
3 A Yes, 3! instead of argument.
4 Q Al right. So when you went to bed that night did 4| BY MS. DIiGIACOMO:
51 she teli you she had made her firm decision, I'm going back to 5 Q Right. But you're saying that you testified when you
6, Vegas? 6| picked her up on July 7% that there -- that you argued with her
7 A She had -- she had talked to them and he was going 7| about going back to vegas?
8| to come pick her up the next day. 8 A Yes.
9 Q Talked to Doug? 9 (Off-record colloquy)
10 A Doug. 10 MS., DIGIACOMO: Your Honor, may I approach?
11 Q Okay. But had she talked to Steve? 11 THE COURT: Yes.
12 A Idon't know. 12| BY MS. DIiGIACOMO:
13 Q So you don't know if she called Steve from your 13 Q Let me show you page 151 of your prior testimony.
14| house? 14| T actually want to start with page 150 and if you could read
15 A She said he was going to call. She left me a note 15| this bottom portion and then this part of the page. Oh, I'm
16| saying that he was going to call and told me if I answered the 16| sorry.
17 | phone to be nice. 17 A About my truck?
18 Q Steve was going to call? 18 Q No, this part here where it says --
19 A Yes, 19 A Okay. Yes.
20 Q Did anyone named Steve call? 20 Q Okay. So what I've shown you is page 150 and 151
21 A Not that I'm aware of, 21| of your prior testimony and after reading that, does that
22 Q  What was the date she left you this note? 22| refresh your recollection whether or not you testified
23 A Saturday. 23| previously that there was -~ that you and Blaise had a fight on
24 Q Okay. And when did she leave you the note? 24| Saturday night?
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1 A I recall us saying that we arge... ... 1 Q Al right.” You didnt talk about it when you went to
2 @ Okay. But you had -- 2| the doctor on July 5%, that was just for the poisoning?
3 A Ijust dont -- you know, I dont know if it's right 3 A we'd talked -- I do believe we had talked about it
4| here. 4| but I don't recall the outcome of it. I really don't.
5 Q  Well, you would agree with me that on page 150 5 Q  Well, let's back up. When you took her to the doctor
6| and 151 nowhere is an argument referenced? 6 on July 5™ were you in the room with her with -- in with the
7 A No, there’s not. 7 doctor?
8 Q Okay. Now on July 8" when you got home -- 8 A I usually always was in her -- I mean in the room
9 A Yes. 9| with her.
10 Q  -- Blaise was outside, correct? 10 Q Okay. So you recall being in the room --
11 A Yes. 11 A Yes.
12 @ And the fight did not continue on the night of July 12 Q -~onJuly 57 Is that a “yes?”
13| 8"? 13 A Yes. I said yes.
14 A No, itdidn't. Idon't believe so, no. I don't recall 14 @  Okay. You said before I finished though.
15 arguing with her at that point now. 15 A Oh
16 Q Okay. The next time you talked to her was on July 16 Q And it’s at that point on July 5™ you believe you
17 13", ' 17| talked to the doctor about her suffering from anxiety?
18 A 13%, 18 A From depression anxiety, yes.
19 Q  The Friday the 13%? 19 Q  Allright. So on July 13" you call and you tell the
20 A Mm-hmm. 20| docter she needs some anxiety medication?
21 Q At what point did you talk to her? 21 A Yes,
22 A At what point? » Q And the doctor actually gives you a prescription?
23 Q Yes. 23 A Yes, he did.
24 A She had called in the morning and wanted us to 24 Q And you got it filled that afternoon?
XVIII-154 XVIII-156
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS
1| come get her. 1 A I'm not exactly sure which day -- which day. I know
2 Q  Altright. Now did you have any other conversation 2| we had when she came back I do believe.
3| with her other than just come get me? 3 Q Okay. So you got it filled on the 13%7?
4 A Not to -- not to my recollection, no. 4 A Mm-hmm. And I believe we had her appointment
5 Q  Did you make another phone call that day regarding 5| with the doctor the following Monday?
6| Blaise to a medical clinic? 6 Q  For the 16"7
7 A Ido believe so, yes. 7 A Yes,
8 Q Allright. And what was the purpose of that phone 8 Q  And you set up that appoint on the 13* for the 16"?
9| call? 9 A I'mnotsure. I think so.
10 A She was stressed out and to get her something -- 10 Q  Allright. And it -- and so when you went in on the
11 Q  For anxiety? 11| 16" it was a follow up to the call that you had made --
12 A --for anxiety. Yes, 12 A Yes.
13 Q Okay. So she -- so Blaise wasn't herself when you 13 Q - onthe 13
14| talked to her that morning? 14 A Yes. Because it was -- it was Friday and when she
15 A No. 15| got back it would -~ the clinic would already be closed.
16 Q . Allright. And so did she ask you to call the doctor 16 Q Okay. On the 16™ did you take her to the doctor as
17| or did you call based on how she was on the phone? 17| well?
18 A You know, I don't recall, 18 A TI'm not sure.
19 Q Allright. But you did call the doctor? 19 Q@ Okay. You don't recall?
20 A Yes, I do recall that, 20 A Ican't —I'm -- I think I did but I'm not -- I can't
21 Q  Asking for some anxiety medication? 21| really be sure. It's been so long. I can‘t recall if I was actually
22 A Yes, because we had talked about it prior, before. 22| in there. I know I filled the prescription but I can't recall if I
23 Q@ Okay. You talked about it before July 20017 23| took her.
24 A Yes. 24 Q Okay. Soon the 16™ she went the doctor, she was
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1| given another prescription at this time > -~ 1| I didn't have to wbr’f\f about -- I could smoke on the walks, I
2 A Yes. 2| could smoke right at the door of the cottage.
3 Q  -- in conjunction with the anxiety medication? 3 Q  Oh, so at work you could smoke wherever?
4 A Yes. . 4 A T could smoke at work, it's just not in the cottage,
5 Q  And the prescription she was given on the 16 was 5| just outside the cottage at that time, so.
6| Prozac? 6 Q Okay. Now the phone numbers you went through
7 A Yes. 7| with defense counsel and you still have those in front of you.
8 Q  And you go that prescription filled for her on the 8 A Yes, ma‘am,
9| 16"? 9 Q If you could go to -~ and I have, I'm not sure, I
10 A Yes, 10| believe it's T-1, your home phone records? The --
11 Q And from the time she got those two prescriptions 11 A Yes,
12| on the 13" and the 16% of July until she was arrested on July 12 Q --landline?
13| 20", she was taking those medications regularly? 13 A Yes.
14 A She was. 14 Q Allright. You had marked two phone numbers for
15 Q And in fact you gave those medications to the 15| Doug? Can you look at --
16| detective when she was leaving? 16 A Did I mark two?
17 A Yes 17 Q -~ where you marked for Doug? I think he asked
18 Q To make sure she could continue? 18| you to write next to one of them.
19 A Idid. Yes. 19 A I see the first one.
20 Q@  Allright. When you I guess got up to go to work in 20 Q  The first one would have been on page 27
21| the morning you were starting your shift at 8:00 a.m., you said 21 A Yes.
22| your usual schedule was to get up at 5:45? 22 Q Allright. Where you marked “Doug,” next to the
23 A Every morning, each morning. 23| 275-9271 number?
24 Q Go outside, have a smoke, yes? 24 A Mm-hmm. Yes.
XVIII-158 XVIII-160
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS
1 A Yes. 1 Q Can you write cellphone next to it? Write “cell” so
2 Q And then come in and get ready? 2| we can distinguish which is the cell and which is the home?
3 A Get ready, go out, and smoke, come in and get 3| And then on that same page you wrote next to 436-58 --
4| ready some more, go out and smoke, come in. You know, it 4 A Not on this page.
5| was a pretty regular ritual. 5 Q  Not on that page, okay. What page did you write
6 Q Okay. 6| his other home number?
7 A [ had to have probably four or five cigarettes before 7 A Ididn't write on this one.
8| I finished getting my hair blow dried. 8 Q Allright. Well, I'm going to refer you then to bottom
9 Q Okay. And you had to be work by 8:00 and you said 9| on page 2.
10| it took approximately 20 minutes to get there? 10 A Onpage 2.
11 A Mm-hmm. 11 Q The last ling, it's a phone call on July 6 at -
12 Q Isthata yes?” 12 A 14:127
13 A Yes. I'msorry, 13 Q Yes. Anditsa436--well, it'sa 7 --
14 Q Okay. So it fair to say that you were probably out of 14 A I have 867.
15| the house by 7:15, 7:30 every morning? 15 Q  Yeah, 702 number. And I believe you testified
16 A T was usually out by, you know, 7:00, a little after 16| before that that's --
17| 7:00. That's usually when I left. Sometimes it was a litte 17 A That's house,
18| before, 18 Q -- Doug’s house? Can you write that next to that
19 Q Okay. And if it took -- 19| phone number, please?
20 A T was always there early, 20 A Okay.
21 Q  You always got to work early? 21 Q The reason that you know that these Doug’s cell
22 A Pretty much, yes. 22| numbers and Doug’s home number is because you got these
23 Q Did you have a smoke before you started your shift? 23! phone numbers off of your caller ID, correct?
24 A I could smoke right at the door of my cottage so it -~ | 24 A Yes.
XVII-159 XVIII-161
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1 Q  And you later, after Blaise was. ..rested on the 20", 1 A Onluly 2»" at 12:497
2| you talked to Doug, correct? 2 Q Yes, is there another phone call there?
3 A Idon'trecall 3 A Yes. _
4 Q Okay. Do you recall making any calls to him? 4 Q  And who is that to?
5 A After Blaise was arrested? 5 A Also is to his house.
6 Q Yes. 6 Q The phone bill, the dates on this phone bill and on
7 A Idont recall. 71 July 25%, 2001?
B Q Do you recalt getting any three-way calls with him 8 A That's what it says.
9| and Blaise from the jail? 9 Q Okay. And we don't have your next bill for July 26"
10 A Idon't--I'mnotsure. Ireally don't know. I'm not 10} through the end of August, correct?
11| sure. Idon't recall. 11 A No. No.
12 @ Allright. Well, turn to page 4, please. 12 Q Okay.
13 A Page 4? 13 A Not that I know of.
14 Q Yes, Okay. 14 Q So somebody from your residence called to Doug’s
15 MS. DIGIACOMO: Your Honor, ma'y I approach? 15; home --
16 THE COURT: You may. 16 A Apparently so.
17| BY MS. DIGIACOMO: 17 Q - after Blaise was arrested?
18 Q On page 4 I'm going to show you -- I'm going to 18 A Apparently so.
19| put, Your Honor, Exhibit - Defense Exhibit T on the DORR 19 Q  But you don't recall making these calls?
20| equipment. . ’ 20 A Idon't recall them.
21 THE COURT: All right. 21 Q You don’trecall having conversations with Doug
22| BY MS. DIGIACOMOC: 22} after she was arrested?
23 Q  Allright. I'm going to show you -- there’s a phone 23 A I really don't recall that.
24| call -- okay. On July 20™ at 19:20, do you see that? Ch, not 24 Q Isit possible?
XVHI-162 XVIII-164
REBECCA LOBATQO - CROSS REBECCA LOBATO - CROSS
1| -- sorry. July 20°" at 19:20? 1 A It could be very possible, yes.
2 A I see the call 2 Q Now you testified today that the phone call on July
3 Q  And 19:20 would be 7:20 p.m.? And who's that 3| 6" to the Pioche Police Department -- Sheriff's Department --
4| call - 4 A Yes.
5 A Yes. 5 Q --was you were calling regarding a jumpsuit for
6 Q@ Okay. Who's that call to? 6| your husband?
7 A That says to Doug’s house. 7 A Irecall the call.
8 Q Al right. B Q  All right. Now do you recall testifying at a prior
9 A That'’s 7:20 in the evening. 9| proceeding that the reason for the call is you were probably
10 Q  OnJuly 20" 10| locking for your truck?
11 A Yes. 11 A Yes, because I had forgotten about the jumpsuit and
12 Q@ Okay. And that was after Blaise had been taken 12| at the time that's what I calculated it to be, I thought it was it.
13| away by the detectives? 13j That's --
14 A Apparently. 14 Q@ Okay. Sovyou --
15 Q . Allright. And then showing you on page 5 on July 15 A -~ what came to my mind.
16| 24, 19:38 hours? Do you see that phone call? 16 @ That's what came to your mind when you --
17 A The 24" at 19:38, yes. 17 A Because we had lost the vehicle and I was looking
18 Q Okay. And who's that phone call to? 18| into it and that was -- that was the month before I recoliected
19 A That says Doug’s house. 19/ it later.
20 Q - July 25™ -- July 25" at 9:00 o'clock in the morning, 20 Q Okay. So was it - is it fair to say after you testified
21| who's that call to? , 21| previously you'd talked to your husband and he reminded you,
22 A That's to Doug's house. [ don't recall making any of 22| I went to pick up the jumpsuit the next day. You called for
23| those calls. 23| me, remember?
24 Q Okay. Onluly 25", later at 12:49 p.m.? 24 A No, I made the call but -- no, I recalled after I left
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1| here. I talked to the lawyers and told tr._.n I had made the 1| actually talk to Chiis?
2| mistake after I had left out of the courtroom. 2 A I remember something about I drove by and he
3 Q Okay. So you realized your mistake back then? 3| flagged me down outside. I couldn't recall exactly what, you
4 A Yes, 4| know, what day that was either.
5 Q Okay. And it wasn't that you and your husband 5 Q Okay. Butyou just talked to him about the July 8"
6| realized it together? 6| date?
7 A No. 7 A Irecall alittle bit of that, yes.
8 Q Allright. Have you discussed this case with your B Q Allright. And you actually talked to cther about th2
91 husband? 9| July 8" date, correct? ‘
10 A Well, I've discussed it, I'm sure. 10 A My niece, yes, and -~
11 Q Allright. In fact, after Blaise was arrested the next 11 Q And Joe.
12| day you talked to a couple of people about what had 12 A --Joe Dennert, yes.
13| happened, correct? 13 Q Okay. Now you didn't talk to Joe more than the one
14 A Vaguely, 14| time after Blaise's arrest about it, correct?
15 Q  You remember talking to your neighber, Joe? 15 A Not that I'm aware. I really couldnt tell you. I
16 A 1vaguely remember the -- you know, talking to her. 16| didn't really know her all that well. I mean I knew -- I knew
17| I do recall talking to her, I couldn't tell you exactly what we 17| her but not that well.
18| talked about. 18 Q  Well, if she testified that was the one time that she
19 Q Okay. But you do recall talking to -- 19! talked to you would that be fair?
20 A Idotalking to her, ves. 20 A Probably, if that's what she said I'm sure it was. I
21 Q  Wait, let me finish. You recall talking to Jo Dennert? 21| really can't recall.
22 A Dennert. 2 Q Okay. Now you talked about all these calls to --
23 Q She now has a married name that’s different 231 during the week of July 2™ to Doug’s home number and
24| though? 24! Doug’s cell number as being Blaise because she's the only one
XVIII-166 XVIIH-168
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1 A 1don't know, 1| that would have reason to?
2 Q@ Okay. But you did talk to her about Blaise being 2 A She would -- she would be the only one during that
3| arrested? 3| time making those calls, yes.
4 A Yes. 4 Q  But you agree with me, some of the calls were while
5 Q And you also talked to you -- your niece, Shane? 51 you were at work? :
6 A Yes. 6 A well, why — I wouldn't -
7 Q  You're actually pretty close with Shane, aren‘t you? 7 Q  Soyou -- some of the calls were while you were at
8 A Yes 8| work sc you wouldn’t even know who made those calls?
9 Q  Anyone else that you recall talking to the next day? 9 A It would be an assumption, yes.
10 A After she was arrested, I don't -- I don't recall, 10 Q  Andon July 7, 2001 if I -- if this is the Saturday
11 Q Okay. Do you recall talking to Chris Carrington at 11 night, you weren't home at 6:00 o'cdlock in the evening?
12| some point? 12 A No,
13 A I remember looking for Chris at one point but I 13 Q  And your husband wasn’t home at that time?
14| couldn't tell you which day it was. 14 A No.
15 Q  When you were locking for Chris is that the time you 15 Q He was at work?
16| ran into his grandmother, Diane Allen? 16 A Mm-hmm. Yes.
17 A Iremember running into her. I don‘t remember 17 Q You -- okay, yes. Do you know if Ashley was home?
18| when that was either. 18 A I couldn’t tell you,
19 Q I'm not asking you -- but you did run into Diane 19 Q@ And you couldn't say if Blaise was home at that time
20| Allen and talk to her? 20| either?
21 A 1 recall running in -- running into her, ves. 21 A TIreally couldn't say if she was home right at that
22 Q  And you talked to her about where Chris was? 22| moment, no.
23 A I remember briefly something of that. 23 Q  You said that Blaise would normally call and tell you
24 Q  And there was another time that you -- you did 24| if she was leaving?
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1 A Yes. S 1| doesn’t have muchiof a relationship with her natural mother

2 Q Okay. 2| even to today?

3 A Or she would leave me a note. 3 A I'msure.

4 Q  Or she would leave you a note. Now on July 7™, 4 Q And you're aware of some other things that

5| 2001 that she left you a note about somebody who was going 5| happened to Blaise when she was a little older, too?

6| to call. Did she put in that note that she was going to be 6 A Yes

7| gone? 7 Q  When she was 13 she was raped by an ex-

8 A I believe she said she was going to Michelle, Austria, 8| boyfriend?

9| and Rusty to pick up their friend and it was feft on the note. 9 A Yes,
10 Q@ All right. And then she lo and behold was in Caliente | 10 Q When she was 17 she was raped by her best friend’s
11| when you went and picked her up? 11} father?
12 A Yes, I received a call from my husband saying that 12 A Yes,
13| she was sitting in the car waiting. 13 Q Those two incidents weren't reported to the police
14 Q Okay. Did she tell you that she got dropped off by 14| though?
15| Rusty and Michelle and got into a bar and she couldn't? 15 A No.
16 A Yes. 16 Q  Okay.
17 Q Okay. And you testified too about another time you 17 A We had talked to Maribah about 13 -- you know, the
18| couldn't find her -- 18| 13 year old rape and she was just going to put her through a
19 A Yes. 19| lot for nothing.
20 Q -- and you were looking for her? You were calling 20 Q Ckay.
21| everyone, correct? 21 A And then she came back later and wanted her to
22 A I 'was trying to call anyone I could. 22| testify when another person was raped and she said no.
23 Q In fact, at that time didn't you file a report with the 23 Q And you're saying she said no, Blaise said no?
24| police -- 24 A Blaise said no.

XVIII-170 XVIII-172
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS

1 A Yes Idid. 1 Q Right. And when you're saying Maribah you're

2 Q -~ that she was missing? Yes? 2| tatking about —-

3 A Yes, 3 A She's the sheriff.

4 Q  And that was the Pioche Police Department? 4 Q So-- yeah, she’s Sergeant Maribah Cowley?

5 A Yes, it was. 5 A Yeah, Cowley.

6 Q Okay. Soif she was gone and she didn't leave you a 6 Q  So the incident when she was 17, it wasn't even

7| note or teit you she was leaving that would cause you worry? 7| repeorted?

8 A Yes, it would. 8 A No.

9 MS. DIGIACOMO: Court’s indulgence. 9 Q Infact you didn't even tell her dad about it, did you?
10 (Pause in the proceedings) 10 A No.
11; BY MS. DiGIACOMO: 11 Q  But Blaise did confide in you about that?
12 Q  You talked about that Blaise came to live with you 12 A Yes,
13| when she was six because she had been sexually abused? 13 Q The night of July 8" Shane came over to get Tiger
14 A Yes. 14| Balm and a skiliet?
15 Q  And that was by her natural mother’s boyfriend? 15 A Yes,andI--
16 A Yes. 16 Q Okay.
17 Q@ Okay. And actually that had a serious effect on 17 A An electric skillet.
18| Blaise, didn't it? 18 Q And Ashley had been in and out all that day?
19 A Yes, itdid. 19 A Mm-hmm.
20 Q I mean even til -- even to today it still effects her? 20 Q Yes?
21 A Yes. 21 A Yes
22 Q@ AndI can tell it effects you as well? 22 Q Allright. And then Ashley did go back with Shane
23 A Yes, 23| for dinner?
24 Q Andit’s fair to say probably a big reason why she 24 A Yes, she did.
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1 Q  If there’s any phone calls to 'L,\...g’s cell or -- do you 1} there was no misptinit. I said they had the wrong person and
2| need a tissue? 2| he said he could no longer take care of the case because it
3 A No. I'mokay. Yes, please. 3| was a conflict of interest. He had taken care
4 MS. DIGIACOMO: May I approach, Your Honor? 4| of ~-
5 THE COURT: Yes. 5 Q  Okay, okay. Let’s back up a little bit just so the jury
6 THE WITNESS: I'm sorry. Thank you. 6| is dear. Curtis Brown was the first attorney that your
7| BY MS. DiGIACOMO: 7| daughter had?
8 Q  Any phone calls made to Doug’s numbers from July 8 A Yes.
9| 13" until July 20" when she was arrested, would those have 9 Q  Allright. So you -- your first thought when you
10| been from you? Would you have made those phone calls? 10| realized in the paper they've got the wrong date you called her
11 A Idon't recall making any calls. 11| attorney?
12 Q  Allright. So you wouldn’t have called him, that 12 A Yes, Idid.
13| would have been Blaise? 13 MR. SCHIECK: Your Honor, could we approach for a
14 A I wouldn't have made any calls. 14| second?
15 Q  Okay. 15 THE COURT: Yes.
16 A ImeanIdon% know if I made any calls or not. I 16 (Off-record Bench Conference)
17| couldn’t tell va unless it was to Blaise. 17 THE COURT: We're going to take a 10-minute
18 Q No, I'm talking about the 13* when she came back, 18| stretch break, iadies and gentlemen. In 10 minutes please be
19| Friday the 13" when she came back until she was arrested on 19| in the hallway. The bailiff will meet you there to return you to
201 July 20 20| your seats in the courtroom.
21 A OCh. 21 During this recess you're admonished not to talk or
22 Q  If theres calls to Doug at that point would that have 22| converse among yourselves nor with anyone else on any
23| been you? 23! subject connected with the trial and you're not to read, watch
24 A No, I don't think so. 24 or listen to any report of or commentary on the trial or any
XVIII-174 XVIII-176
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1 Q Okay. When was it that you or did you -- at what 1| person connected with the trial by any medium of information
2| point did you learn what Blaise had been arrested for? 2| including without limitation newspaper, television, radio, and
3 A You mean when -- she told me right there and they 3| Internet. And vou're not to form or express any opinion on -
4 were getting arrested that -- I mean when she was getting 4| any subject connected with the trial until the case is finally
5| arrested that she had to do what she had to do. That’s all, 5| submitted to you.
&| you know, they -- what they said and they took her away so. 6 Court’s in recess for 10 minutes,
7 Q At the time that -- 7 (Court recessed at 2:57 p.m. until 3:18 p.m.)
8 A That's all that was said to me. 8 (Jurors are present)
9 Q So you didn't know she was being arrested for a 9 THE COURT: The record shall reflect that we're
10| homicide? 10| resuming trial in State versus Lobato under Case Number C-
11 A 1did know that from what I gathered, yes. 11| 177394 in the presence of the defendant together with her
12 Q Okay. Did you know when that homicide had 12| three counsel, the two prosecuting attorneys, and ladies and
13| occurred? 13| gentlemen of the jury.
14 A Alls [sic] I knew was it was on the 8™, 14 And I do not see Becky Lobato. The bailiff is calling
i5 Q Okay. Why -- how did you know that? 15| the hall and Rebecca Lobato is returning to the courtroom.
16 A That's what -- that’s all he said was the 8" 16 MS. DIGIACOMO: Your Honor, may I approach the
17 Q Okay. And he didn't say July 87 17| clerk?
18 A No, 18 THE COURT: Yes, you may.
19 Q  And you didnt know it was July 847 19 Ms. Lobato, you may return to your seat on the
20 A No. 20| witness stand. The Court reminds you that you remain under
21 Q  Not until when? 21| oath.
22 A Until I got the newspaper on the 25" and it said that 22 THE WITNESS: Yes, Your Honor.
23| the man had died on the 8" and I called Curtis Brown and he 23 THE COURT: Ms. DiGiacomo, you may resume,
24| said - I said there was a misprint in the paper and he told me 24 MS. DIGIACOMO: Thank you, Your Honor.

XVIII-175

AVIII-177

ROUGH DRAFT JURY TRIAL - DAY 18

000954



Michelle
Text Box
000954


NV v. LOBATO 10/4/06
REBECCA LOBATO - ¢ ) ECCA LOBATO - CROSS
1| BY MS. DIGIACOMO: . 1 Q Al right:;~So it's possible that a couple of weeks
2 Q Do you remember the week of July 2™ through the 2| before she said I'm going to come home?
3| 8" Was the weather kind of the way it normally is in the 3 A Yes.
4| middle of the summer? 4 Q  But you didnt know the exact date she was coming
5 A July 4" was a storm, a major storm. 5| home?
6 Q Okay, Was it stormy any other time? 6 A Didn't know the exact date she was going to make it
7 A Notthat I recall. I just remember the lightning show 7| home.
8| on the 4" of July. 8 Q  But you wanted her home for July 477
9 Q  When was it that Blaise moved in with Steve in Las 9 A We wanted her home for the weekend. She said
10| Vegas? Pyszkowski? 10| she was going to make it home for the weekend but we
11 A I'm not exactly sure of the exact time when he -- 11| weren't sure.
12| when she moved in there. 12 Q  When you say weekend, July 4" was a Wednesday?
13 Q  But you said before that she was living there May 13 A July 4™ -- well, the week. The week -- the whole
14| 20017 14| week.
15 A Yeah, she was down -- yes, she was -- 15 Q  Allright. And when was the last time that your
16 Q She was with Steve. Do you know if Steve lived with | 16| husband had spoken to her before July 2"®?
17| anyone else? 17 A 1 couldn't tell you.
18 A I believe he had a girlfriend. 18 Q So when you were at work that day you didn't even
19 Q Okay. You don't know her name though? 19| know she was going to be home until you got home and saw
20 A Kathy, I think. I'm not exactly sure. 20| her there?
21 Q  You never spoke to her? 21 A Well, we had an idea she was going to be -- she was
22 A No. 22| going to come home but we weren't sure if she was going to
23 Q  But you spoke to Steve on the phone? 23| make it or not.
24 A I'd answer the phone to him before, I'm sure. I 24 Q Okay. What my question is when you got home on
XV1II-178 XVIII-180
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1! don’t recali any conversations with him or anything but I do 1| July 2" and saw her there --
2| recall knowing who he is. 2 A She--
3 Q  Waell, when Blaise was living with him how would 3 Q  -- you knew that you'd wanted her to come home ‘
4! you get a hold of her? 4| sometime but you didn't know that she was going to be home
5 A She would call or we would call over there. 5| waiting for you or when you got up -- when you got home?
6 Q So you would call Steve’s house? 6 A Iwas home first. She pulled up after I got home.
7 A Sure. 7 Q And when you got home and she pulled up you
8 Q Soit's possible that when you called he answered 8| didn't know she was going to pull up at that exact moment?
9| the phone? 9 A We had an idea she was coming but I really didn't
10 A It's possible, yes. A big possibility. 10| know if she was going to make it. And, yes, it was a surprise
11 Q And it's possible his girlfriend answered? 11} to see her.’
12 A Possible. 12 Q That's what I'm asking about.
13 Q  Now the last time before July 2", 2001 when Blaise 13 A Yes,
14+ came home, before you saw her at the house when was the 14 Q  You knew that she was coming home sometime but
15| last time you had spcken to her? 15| you didn't know it was on July 27
16 A OnJuly 2"? I spoke to her on July 2™, 16 A I didn't know exactly if she was going to make it or
17 Q Okay. When did you speak to her on July 29? 17| not, no.
18 A Or, no, it wasn't July 2", it was before July 2™ 18 Q Al right. Now did you also talk with a person named
19| saying she was going to come home and we didn’t know if she 19| Clint who is Ashley friend’s after the defendant was arrested
20| was actually going to actually make it or not. 20| about the July 8™ date?
21 Q Allright. And when was that? 21 A Idontknow. I don' think so.
22 A Earlier in that week, the last week, 22 Q Okay. Is --if he testified he did speak to you is it
23 Q So was it two weeks before July 2™? 23| possible?
24 A That's a possibility, yes. 24 A It's possible. Anything's possible, it's been five
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1] years. . 1 Q Okay. ‘And you were trying to help her stay on that
2 Q  The prescription that the doctor gave you on the 13% 2| path?
3| for Blaise was that called -- 3 A Yes.
4 A Lorazepam. 4 Q  But coming with that as well you had your typical
5 Q  -- Lorazepam but also the generic version Ativan? 5| mother daughter relationship, you guys would fight?
6 A Ativan, Ativan. 6 A We'd argue, yes.
7 Q  Ativan, okay. That was the prescription that you 7 Q [ mean you'd argue frequently?
8| were given? 8 A It was a pretty regular ritual that we would argue.
9 A 1 think Ativan’s the main name and Lorazepam, I 9 Q  And she actually -- do you know when she started
10| think, is the generic. 10| using methamphetamine?
11 Q - The generic, ckay. But that's what it was? 11 A I think she was around 16,
12 A Ido believe so, yes. 12 Q  And at the time she started using it do you recall
13 Q And that’s what you got -- 13| saying previously that she would use it to hide behind her
14 A IfIrecall correctly. 14| problems?
15 Q -- and that's what you got filled for her on the 13%? 15 A Yes.
16 A [ do believe so, yes. - 16 Q Sowas it kind of a crutch for her or a --
17 Q  When you went to the doctor on July 5%, 2001, told 17 A I kind of felt that it was.
18| the doctor that you thought she was being poisoned, they did 18 Q And sois it possible she also would use meth to deal
19| some blood tests for her? 19| with the family situation and the fighting and being a
20 A They did a complete blood tox, yes. 20| teenager?
21 Q  And was there also a 24-hour urine sample she was 21 A Oh, it’s pretty possible. Yes.
22 | supposed to give? 22 Q@  But do you recall saying though when she went to
23 A Yes, 23| Las Vegas in 2001 for her move down there or extended time
24 Q  So she -- they sent you home with -- 24| down there that she kind of got a little out of control with the
XVIII-182 XVIII-184
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1 A With a bucket and a hat. 1| drugs?
2 Q Allright, And so for all of July 6" she was supposed 2 A Yes,
3| to urinate in that bucket? 3 Q And that is your opinion, she got out of control?
4 A Yes, and there wasn't much. She slept most of it. 4 A Yes.
5 Q Al right. But on July 7, on your way to work that 5 Q  When she was home July 3, July 4%, before you
6| morning, you did drop it off at the doctor's office? 6] took her to the doctor, July 5%, you said she was sleeping an
7 A Yes, I did and I woke her up for a final sample, 7| awful lot. How -- did she have other -- any other symptoms
8 Q  On July 7" you woke her up? 8| that she wasn't feeling well?
9 A Yes, Idid. 9 A She was very, very weak. She could hardly standup
10 Q You've raised Blaise since she was six? 18| which is a little -- pretty much a lot different than coming
11 A Yes 11| down from drugs.
12 Q Ababy. And you love her as if she's your own 12 Q  Allright. In fact you actually stated before you had
13| daughter? 13| to help her bathe?
14 A Ido. 14 A Yes, Idid.
15 Q Okay. And you've dane things to help her? 15 Q@ Okay. And when you stayed home with her on the
16 A Her whole life, 16| 6™ of July what did you help her do that day or what were you
17| Q Right. In fact, that week you were trying to help her | 17| doing that day?
18| get clean and off of drugs, weren't you, the week of July 2™? 18 A Ifeed her, I -- you know, I laid with her, watched
19 A Yes. 19| TV with her, just, you know, cuddled with her.
20 Q But- 20 Q Did she have -- did she shower on that date too?
21 A She was off, 21 A Oh, I'm sure she did.
22 Q@ I'msorry? 22 Q Al right. And you would have helped her with that?
23 A She was already -- she was already on the road. 23 A 1know I helped her with her bath on cne of the
24| She started. 24| days, it was either the 5" or the -- it was the 5™ I think, 5" of
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1| the evening. But it could have been Of v 6™, I'm not sure. 1| 13 through 20,
2 Q Now you recall testifying in a previous proceeding 2 A Okay. Ah, gesz. And I saw it on the caller ID.
3| that on July 6™ that there was people over, in and out, 3 Q@ Okay. And -~
4| checking on Blaise? 4 A I mean I still don't quite recall exactly, but, yes, that
5 A Yeah, they came by to see how she was doing. 5| sounds right.
6 Q  Who else came by besides Chris Carrington? 6 Q Okay. You don't recall sitting here today whether or
7 A I'm not exactly sure if Marilyn -- I know Marilyn had 7| not you got Doug’s cell number and home number off the
8| come through. Not real sure. I think it was just Marilyn. 8| caller ID, is that fair?
9 Q  And Chris? 9 A No, I recall getting it off the caller ID, I don't know if
10 A And Chris. 10| it was on the 2™ exactly. I recall getting his number,
11 Q  Shane didn't come over? 11 Q  Well, I'm not saying it was on the 2™ but it wouldn't
12 A On -- she came through from time to time. She was 12| have been on your caller ID before she came on July 2™,
13| in and out. She was there on the 8™. 13} 20017
14 Q You don't recall her specifically on the 692 14 A You're probably right, yes.
15 A No, I really don't but she would -- she would come 15 Q Okay. She hadn't known Doug that long before she
16| over anytime she would get out of the house to go to the store 16| came home?
17| she would stop by. So it's possible. _ 17 A Idon' think so.
18 Q Allright. But you don‘t have any specific recollection 18 Q  And do you recall testifying previously -- Court’s
19/ of her being one of the people that checked in and out that 19| indulgence. Do you recall testifying previously in May of 2002
20| day? 20| that you had dialed Doug’s number before looking for her
21 A Not clearly, no. 21| that's why you knew it on your phone bill?
22 Q  And you said before that you do recall talking to 22 A Idon'trecall, it's been a long time, It's a possibility
23| Chris Carrington regarding the incident being on July 87 23| if that's what I wrote, I'm sure that's correct.
24 A Yes. 24 Q Okay. Well, if I told you you did state -- it says,
XVIIT-186 XVIII-188
REBECCA LOBATO - CROSS REBECCA LOBATO - CROSS
1 Q  You recall too that you actually wanted to make sure 1| "How are you familiar with his cell phone?” and your answer,
2| he remembered the July 8” date and he was at your house? 2| “Because I've dialed it before.” And I asked you, “Looking for
3 A I--vyes, Idid. 3 Blaise?” and you said, “Yes?”
4 Q Now you had stated that you did get Doug’s home 4 A That’s -~ I'm sure that’s pretty accurate after the
5| and cell number off of your caller ID? 5| fact, yes.
6 A Yes. 6 Q@ Okay. So that’s how you got it and his --
7 Q S0 you had called Doug's cell or Doug’s home 7 A I'msure, yes.
8| looking for Blaise before, hadn't you? 8 Q  Off of your call ID because you called locking for her
9 A Idon't--Idon%recall. It's possible, yes. g| before?
10 Q  You didn't have his cell number or his home number 10 A Yeah, I'm sure that’s -- if that’s what it says. I'm not
11] before she came home on July 2™, did you? 11| exactly -- I don't recall it exactly.
12 A I don' believe s, no. 12 @ Butthatis-- :
13 Q If-- 13 A But I'm sure that’s what it says, that’s probably --
14 A It'sa--it's a possibility but I don't think so. 14| I'm sure that’s right.
15 Q Okay. IfI was to show you your prior testimony 15 MR. SCHIECK: What page?
16| would that refresh your recollection? 16 MS. DIGIACOMO: That was page 185, counsel.
17 A Sure. 17| BY MS. DIGIACOMO:;
18 Q Okay. I'm going to go to page -- first, page 136. 18 Q That's what you testified back in May 20027
19| I'm referring to when you testified at a prior proceeding in May 19 A That's what it says. .
20| of 2002, 20 Q  And that’s when it was closer in time to 20017
S 21 MS. DIGIACOMO: May I approach, Your Honor? 21 A Yes.
22 THE COURT: Yes. 22 Q@ Okay. Soit's possible your memory's a little fresher
23| BY MS. DIiGIACOMO: 23| in May 20027
24 Q I'mgoing to ask you to review lines 17 -- well, say 24 A I'msure it was.
XVIII-187 XVILI-189
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REBECCA LOBATO - REF -CA LOBATO - REDIRECT

1 Q All right. So you have no -- 1 Q And did mese relate to symptoms you'd seen

2 A That's a lot to try to remember. 2| before --

3 Q I understand that but you have no reason to 3 A Yes.

4| disagree from what you testified to previously? 4 Q  -- or were they new?

5 A No. Not at this moment, no. I don't quite recall but 5 A No, they weren't new. They -- I'd seen it before.

&| it sounds right. 6 Q Now at some point in time you read a newspaper

7 MS. DIGIACOMO: Nothing further, Your Honor. 7| article regarding Blaise’s arrest?

8 THE COURT: Redirect. 8 A Yes.

9 MR. SCHIECK: Just a few, Your Honor. 9 Q Do you recall exactly when it was you read that?
10 REDIRECT EXAMINATION 10 A It was the 25%,
11} BY MR, SCHIECK: 11 Q  After you read that did you make any phone calls?
12 Q  Mrs. Lobato, you were asked about the fact that you 12 A Yes, I did.
13| called and had gotten some prescriptions for Blaise when she 13 Q  Are you familiar with -- and I won't show you the bill
14| was coming home on the 13%? 141 unless you're not, the number 455-5044?
15 A Yes. 15 A That would be Curtis Brown.
16 Q Do you recall that testimony? 16 Q  And who was Curtis Brown?
17 A Yes. 17 A He was her first attorney that was assigned to her.
18 Q You'd previously had situations where you'd had to 18 Q  Where did you call him from?
19| get prescriptions for Blaise, is that correct? 19 A From Panaca.
20 A When she was ill or anything, yes. 20 Q Okay. And where did you call him at, where was
21 Q Infact since she's been living with you she’s had 21| he?
22| problems with depression and anxiety? 22 A It was to his office.
23 A Yes, she has. 23 Q  And do you recall whether or not you called him on
24 MS. DIGIACOMO: Objection, feading, Your Honor. 24| the 257

XVIII-190 XVIII-192
REBECCA LOBATQ - REDIRECT REBECCA LOBATO - REDIRECT

1 THE COURT: Sustained. 1 A I'msorry?

2 MS. DIGIACOMO: Move to strike. 2 Q Did you call him on the 25"

3 THE COURT: Mation granted. 3 A It was either the 25" or the 26", depending on the

4 BY MR. SCHIECK: 4| time I got the newspaper. [ can't exactly remember but it was

5 Q  As a result of what she went through when she was 5| right away. -

6| a small child before she came to live with you, did she have 6 Q  Was it once or more than once?

7 problems with her mental health? 7 A I had talked to him several times before --

8 A She suffered from types of depression and she was 8 Q TIjust want to talk about the 25™.

9| up and down. 9 A The 2597 I believe it was just the once.
10 Q Okay. So you had seen these in her before? 10 Q If you can look at the home phone bill, Exhibit T - I
11 A Yes 11| believe you have T-1 still in front of you.
12 Q And do you know whether she had taken either of 12 A Okay.
13| these prescriptions before? 13 Q Go to -- go to page 5 for July 25™,
14 A Notto my knowledge, no. 14 A Page 5. Oh, that's page 2. Page 5, the 25", It's
15 Q  When -- in order to fill those prescriptions what did 15| two back-to-back.
16| you have to do on the 13%7? 16 MR. SCHIECK: For the record I'm putting “T" on the
17 A T had to take them to a pharmacy. 17| overhead, Your Honor.
18 Q@ Okay. They'd already been written for you? 18 THE COURT: The record shall so reflect.
19 A T--yes. 19! BY MR. SCHIECK:
20 Q  When you went on the 5" -- or when were they 20 Q And you indicated that Mr. Brown’s number was
21| written for you? 21 455-50447
22 A I believe I got the one on the 13" and then the 22 A T believe so, yes.
23| other one on the 16", I'm not exactly -- I'm not sure but I 23 Q Sowe can just look. It appears to be 9:00 o'clock in
24| believe that's what it is if I remember correctly. 24| the morning, a 17-minute call? Excuse me, wrong one. July
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REBECCA LOBATO - REF ¥ ~ iCCALOBATO - RECROSS
1| 25" at 10:15? 1 A 16:39. 185:39?
2 A Seventeen minute call - 2 Q  Yeah, the time?
3 Q No, no. I'mlooking at -- 3 A Yes.
4 A On the 25", 455-5044, is that the one you're talking 4 Q Okay. Which was approximately 4:39 in the
5| about? 5| afternoon?
6 Q Yes. 6 A Mm-hmm. Yes.
7 A That's at 4:00 in the afternoon. 7 Q OCkay. So you did try and call him the day before
8 Q  Will you ook up at the 257 8{ the 25" as well?
9 A This says the 25™. 9 A Apparently so, yes.
10 Q Okay. And what time did you call him? 10 Q And you were actually -- we have as Defense Exhibit
11 A It says 4:59. 11| T, these are your originat phone records, correct?
12 Q Is that the only call on the 25" to that number? 12 A The ones you're holding, yes.
13 A No, there was several. One-minute calls, I must not 13 Q Okay. Do you normally keep your records?
14| have been able to get through to him. 14 A No.
15 Q  So how many times did you try to call Blaise’s 15 Q Al right. So we don't have your records for the next
16 attorney on the 257 16| month, from July 26" through the end of August, do we?
17 A Let's see, one, two, three, four, 17 A No.
18 Q  And would this have been after or before you read 18 Q  So we don't have the records that would have
19| the newspaper? 19| shown when you --
20 A Well, the fourth one would have been after I read 20 A That's — those are the ones they asked for.
21| the newspaper for sure. 21 Q Okay. So we don't have the ones that would have
22 Q Do you recall if you were able to talk to him? 22| shown when you called Detective Thowsen?
23 A Italked to him for the 17 minutes. I remember only 23 A Apparently not.
24 talking to him one time. 24 Q Okay. But you'd agree through the 25" at least,
XVIII-194 XVIII-196
REBECCA LOBATO - RECROSS REBECCA LOBATO - RECROSS
1 Q And was it that you called -- or did you call Detective 1| which these records end with, you had not called Detective
2| Thowsen to talk to him about the date you saw in the 2| Thowsen up until this point?
3| newspaper? 3 A No.
4 A I remember calling Detective Thowsen around -- 4 Q It was after the 25"?
5| during that time but left a message and he had returned our 5 A Yes,
6| call back the following Monday. 6 Q And when you -- when Detective Thowsen, you said,
7 Q So you didn't talk to him when you first called him? 7 called back the following Monday, which according to the
8 A No. It -~ there was a message left. 8| calendar down there would have been -- oh, we don't know.
9 Q Thank you. 9| The 30", would that be the following Monday after -- I'm
10 MR. SCHIECK: Nothing further, Your Honor. 10! asking you to look down at defense exhibit down there and 1
11 THE COURT: Recross? 11} think it's *17?"
12 MS. DIGIACOMO: Yes, thank you, Your Honor. 12 A Following Monday --
13 RECROSS EXAMINATION 13 Q The fallowing Monday in July 2001 after the 25"
14| BY MS. DiGIACOMO: 14| is -
15 Q  Now July 25" was not the first time you tried calling 15 A It says the 30™ down there is -
16| Blaise’s attorney, correct? 16 Q --the 30™?
17 A No. 17 A -- says that's a Monday.
18 Q Okay. In factif you look at July 24™ -- 18 Q Okay. So that’s approximately when Detective
19 A Yes. 19| Thowsen called you back?
20 Q -~ which would have been that Tuesday, there’s a 20 A I believe so. I believe it was that following Monday
21| call at 14:07 to Curtis Brown, correct? 21| is when he first called me back.
22 A Yes. 22 Q  And when he called you back you didn't speak to
23 Q And also -- oh, I'm terrible with those, 4:39, it says 23| him, you handed the phone off to your husband?
24| 16:397 24 A T answered the phone and [ passed the phone off to

XVIII-195
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REBECCA LOBATO - RF - ‘CCA LOBATO - RECROSS
1| my hushand, yes. : 1 A I'm -- you know what, I'm not sure. I'm not exactly
2 Q  You never told Detective Thowsen she could have 2} sure now. It's been a long time but I do recall talking to him.
3| not have committed this crime because she was up here on 3 Q  But you don’t know what about? .
4| July 8™, did you? 4 A No, I recall saying that the date was not correct and
5 A You know, I have this memory that I did but I really 5| that they -- he had the wrong person. And he said he didn't
6| don't know. 6| have the wrong person, he had the right person.
7 Q When you -- 7 Q@ Okay.
8 A I believe I passed the phone off to my husband. 8 A But I don’t know what date that was.
9 Q Okay. Would you agree with me that when you 9 Q  Allright. And that’s your memory as you sit here
10/ testified in May 2002 you stated or you testified that you never 10| today --
11| told Detective Thowsen that he had the wrong person? 11 A Yes.
12 A Isaw that and I -- that’s what I said and I -- for 12 Q -- on the stand?
13| some reason I have this -- I believe I talked to him, but I don't 13 A Yes,
14| know. 14 Q Do you agree that you testified in May 2002 that you
15 Q  But you'd agree that when you testified in May 15| never spoke to Detective Thowsen regarding the date?
16| 2002 -- 16 A Yes. Yes. Idon’t know what date it was but I did
17 A That's what I said. 17| talk to him. I remember that but I don't know -- on that date,
18 Q ~-thatyou-- 18| no [ dont.
19 A And I remember saying that. 19 Q Okay. So--I'm sorry. I'm getting confused. When
20 Q@ Let me finish, okay? 20; you testified in May 2002 you agree with me you stated you --
21 A I'msorry. 21 A I'm agreeing that that’s what in the paper, what it
22 Q That's okay. So when you talked -- when you 22| says on the -- on the testimony.
23| testified in May 2002 you stated on the stand that you never 23 Q@ Okay. Right, that you never told talked to Detective
24| told Detective Thowsen that he had the wrong person, that it 24 Thowsen about the date or having the wrong person, correct?
XVIII-198 XVII-200
REBECCA LOBATO - RECROSS REBECCA LOBATO - FURTHER REDIRECT
1| couldnt have been July 8%, correct? 1 A That's -~- I'm agreeing that's what it says.
2 A I recall testing -- testifying to that, ves. 2 Q Right. But after you testified May 2002 now -- until
3 MS. DIGIACOMOQ: Court’s indulgence. 3| the time you sit -- you've testified today, now you have a
4| BY MS. DiGIACOMQO: 4| memory of talking to him?
5 Q  Allright. You said that you had called and feft a 5 A I have a memory of talking to him, yes, but I was
6| message for Detective Thowsen and he called you back? 6| going through a lot of pain during that testimony too, so.
7 A Yes, 7 Q  Right, with your tooth.
8 Q Okay. How many times did you leave messages for 8 A Yes.
9| Detective Thowsen, just the once? 9 Q Okay.
10 A There was a few. 10 MS. DIGIACOMOQ: Nothing further.
11 Q@  Allright. But that's over the course of the whole 11 MR, SCHIECK: Just one area, Your Honor,
12| month? 12 THE COURT: You may.
13 A From the -- from the -- from the 2597 Yes. 13 FURTHER REDIRECT EXAMINATION
14 Q Because you were not just trying to get a hold of 141 BY MR. SCHIECK;
15| him for the date but you were trying to get a hold of him to 15 Q You had said that they had only asked for one
16| get the car back? 16| month’s phone bill. When you say “they” who are you
17 A That [sic] also correct, yes. 17| referring to?
18 Q@ Okay. And how many times did you actually speak 18 A The attorneys, Phil Cohn.
19| to Detective Thowsen after Blaise was arrested through August 19 Q  The defense attorneys?
20| 20017 20 A Yes.
21 A Ionly recalled talking to him once but I couldn't tell 21 Q  Did Detective Thowsen ever ask you for your phone
22| you exactly which date that was. 22| bills?
23 Q Was that the same time that you answered the 23 A Not that I'm aware of, no.
24| phone and handed it to your husband? 24 Q Did Detective Thowsen ever ask you for the August
XVIII-199 XVII1-201
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REBECCA LOBATO - FURTHF 0SS REE ’ “0BATO - FURTHER RECROSS
1| phone bill? | 1| is told her instead or j/ust why she didn't get the prescriptions.
2 A No. 2| It's going into hearsay.
3 Q  Ask you for any phone bill? 3 THE COURT: The will sustain the objection. I'm
4 A No. 4| going to read the question again -~
5 Q  Ever come and interview you? 5 THE WITNESS: Okay.
6 A No. 6 THE COURT: -- list to it, and then answer to the
7 Q  The prosecution serve a subpoena on you for your 7| best of your ability. Why did you wait until the 13 and 16" to
8| phone records? 8| get medications when you went to the doctor on the 57
g A Not that I'm aware of, no. g THE WITNESS: The 13" she was -- she had more
10 MR. SCHIECK: Nothing further, Your Honor. 10| anxiety and depression going on and she was coming home so
11 MS. DIGIACOMO: Just one guestion. 11| I went and called the doctor, because she was coming home,
12 THE COURT: Anything further? 12| to get it for her.
13 FURTHER RECROSS EXAMINATION 13 THE COURT: That wilt be marked as the Court’s
14| BY MS. DIGIACOMO: 14| next in number.
15 Q  If you had never talked to Detective Thowsen 15 THE CLERK: 81.
16| regarding the fact that they had the wrong date or the wrong 16 THE COURT: Any follow up questions by the state?
17| person, you'd agree with me that he'd have no reason to ask 17 MS. DiGIACOMO: No, Your Honor.
181 for your phone records back in 2001, correct? 18 MR. SCHIECK: No, Your Honor.
19 A Idont know. 19 THE COURT: None by the defense? You may step
20 MS. DIGIACOMO: Nothing further. 20| down from the stand.
21 MR. SCHIECK: Nothing further, Your Henor, 21 THE WITNESS: Thank you very much.
22 THE COURT: Mr. Bailiff. 22 THE COURT: You're welcome.
23 {Pause in the proceedings) ] THE WITNESS: Do I leave all this up here?
24 THE COURT: Counsel, approach. 24 THE COURT: Yes, you may.
XVIII-202 XVIII-204
REBECCA LOBATO - FURTHER RECROSS THOWSEN - DIRECT
1 {Off-record Bench Conference) 1 THE WITNESS: Okay.
2 THE COURT: Mrs. Lobato, the jury has sent out two 2 MR. SCHIECK: May I retrieve it, Your Honor?
3| questions for you. I'm going to read a guestion and you 3 THE COURT: Yes, you may.
4| answer it, then I'll read the next question, you answer that. 4 THE COURT: Ladies and gentlemen, due to some
5} After both of the questions have been answered the attorneys 5| scheduling issues the state is going to call out of order at this
6! for each side will have the opportunity to pose follow up 6| time the state’s first rebuttal witness.
7| questions to you. 7 MR. KEPHART: Thank you, Your Honor. We're
8 Did Blaise graduate in May 2000, June 2000 or May 8| going to recall Detective Thowsen.
9| 20017 9 THOMAS THOWSEN, STATE'S REBUTTAL WITNESS,
10 THE WITNESS: June 2000. 10 SWORN
11 THE COURT: That will be marked as Court’s next in 11 THE CLERK: Thank you. Please be seated. State
12| number. 12| your name and spell it for the record, please.
13 THE CLERK: Number 80. 13 THE WITNESS: My name is Thomas Thowsen,
14 THE COURT: Why did you wait until the 13" and 14| T-H-O-M-A-S; Thowsen, T-H-O-W-S-E~N,
15| 16" to get medications when you went to the doctor on the 15 THE COURT: You may proceed.
16| 57 16 MR. KEPHART: Thank you, Your Honor.
17 THE WITNESS: Blaise was concerned was going 17 DIRECT EXAMINATION
18} into the -- 18| BY MR. KEPHART:
19 MS. DIGIACOMO: Objection, Your Honor, it's - 19 Q  Detective, you had testified that the defendant --
20{ hearsay. 20| you arrested the defendant in Panaca on the 20" of July of
21 THE WITNESS: I'm sorry. 21| 2001. Do you recall that testimony?
22 MS. DIGIACOMO: What she’s saying -- 22 A Yes, that's correct.
23 THE COURT: Counsel -- 23 Q And on that day both the defendant’s parents,
24 MS. DIGIACOMO:; -- she’s talking about what Blaise 24| Rebecca Lobato and Lorenzo Larry Lobato, had come home in
XVIII-203 XVIII-205 0009 6 1
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THOWSEN - DIREY  THOWSEN - CROSS
1| the process of when you were taking he. out to the vehicle? 1| about the vehicle your name would have been on the release
2 A Yes. 2| form?
3 Q  Other than what was said by them that day did you 3 A Yes. AndI have the actual document if that helps.
4| have any other conversations with the defendant’s parents 4 MR. KEPHART: Court’s indulgence, Your Honor.
5| after that date? 5 Detective, thank you. I'm going to pass the witness.
6 A I have not. 6| I have no questions.
7 Q  No phone conversations at all with them? 7 THE COURT: Very well. Cross.
8 A No. B CROSS-EXAMINATION
9 Q  And, Detective, what -- on -- in July or August or 9| BY MR. SCHIECK:
10| September of 2001 do you recall what your work phone 10 Q  Detective Thowsen -- oh, thank you, Your Honor.
11| number was? 11| Detective Thowsen, when you arrested Blaise at her house in
12 A 1 believe it's the same as it is today which is 289- 12| Panaca did you leave a card or some information like that with
13| 5612. 13| your numbers on it?
14 Q  And that would be 7027 14 A Idont know if I did or not. I mean we often give
15 A 702 15} people our cards. I don't have a recollection whether I did or
16 Q  That's your work number? 16| not.
17 A That's my work number, a telephone issued by the 17 Q  So there’s a possibility that you did not give them
18| police department. 18| your direct cell phone Metro number of 289-5612? Is there a
19 Q Okay. Work celi number or work office number? 19| possibility you did not give them that number?
20 A Work cell number. 20 A It's a possibility.
21 Q Okay. And do you have a -- also a work office 21 @  And Detective LaRochelle was there with you when
22| number? 22| they -- when you made the arrest?
23 A The work office number is 702 229-2700. 23 A Yes,
24 Q And you indicated you had no discussion with them 24 Q Did he leave a card? Did you see him leave a card?
XVIII-206 XVIII-208
THOWSEN - DIRECT THOWSEN - CROSS
1| at all by phone. You don't recall any discussion with them 1 A Not that I can recall.
2| about the Fiero, releasing of the Fiero? 2 Q@ Do you have a standard procedure with relation to
3 A Idonot 3| leaving that type of information?
4 @  Did you have an opportunity to look at the actual 4 A We leave it with -- if we interview a witness that we
5| release paperwork on that? 5| want the witness to contact us [ater on, we'll give them a card
6 A Yes, I did. 6| so they'll have contact numbers because we're wanting them
7 Q@ And did somebody from your department have a 7| to contact us.
8| discussion with them or someone talk with them about the 8 Q You've driven to Panaca in Lincoln County and
9! vehicle? 9| you've arresteéd a 18-year-old girl and her mom and dad are
10 MR. SCHIECK: Objection, calls for hearsay, Your 10| there, would you expect that you would give them some type
11 Honor. 11| of information to calf you to ask what's going on, where -~
12 THE COURT: Sustained. 12| anything like that?
13| BY MR. KEPHART: 13 A I may or may not have given them a card. I've told
14 @ Your name doesn't show up on the release form, 14| you I don't recall whether I did or not.
15| does it? 15 Q  And the main number, the 229-2700 number that's
16 A No, it does not. 16| just like the main switchboard number and then you have to
17 Q Okay. Does another name show up on the release 17| ask for homicide?
18| form? 18 A No, that's to my desk.
19 A Yes, 19 Q Okay. That's your direct desk number?
20 Q And whois that? 20 A Yes, itis.
21 MR. SCHIECK: Objection, hearsay, Your Honor. 21 @ And how would -- is that listed in the phonebook or
22 THE COURT: Sustained. 22| how would they get that number?
23} BY MR. KEPHART: 23 A They would get that number from someone telling
24 Q  If you would have had any discussion with them 24| them or calling the office and someone telling them from the
XVIII-207 XVIII-209
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THOWSEN - CROS‘/. AOWSEN - REDIRECT
1| office. e 1} question coming from the jury box.
2 Q  But they call the main number they would give them 2 (Pause in the proceedings)
3| your direct line number? 3 THE COURT: Counsel, approach.
4 A Depending upon who they spoke to. 4 {Off-record Bench Conference)
5 Q And when -- now Detective LaRochelle was there in 5 THE COURT: I have a note that will be marked as
6| the same homicide office space that you were in? Not the 6| Court’s 82. I have a note that will be marked as Court's 83,
7| same office -- 7 Detective Thowsen, I have a question for you from
8 A Same room. 8| the jury. If you did not have conversation after the arrest was
9 Q  Allright. Do you -- there’s times you're not together 9| made is it possible your partner did?
10| with him I take it while youre working during the day? 10 THE WITNESS: I would have no knowledge if he
11 A That's true, 11| made -- had any sort of conversation out of my presence. He
12 Q  And when you were there and arresting Blaise, you 12 | never discussed any such conversation with me.
13| don’t recall handing any physical information to the parents to 13| THE COURT: Any follow up by the state?
141 get in touch with you. Did you talk with them or interview 14 MS. DIGIACOMO: Court’s indulgence.
15| them such that like other witnesses you said would give follow 15 'REDIRECT EXAMINATION (Continued)
16| up numbers? Did you interview them and give them a follow 16| BY MR, KEPHART:
17| up number? 17 Q Detective, the -- it wasn't Detective LaRochelle’s
18 A Wedidn* do what we consider an interview where 18| name on the tow — I mean the release sheet either, was it?
19| we're sitting down to talk to them because we're trying to get 19 A No, it was not.
20| Blaise in the car and leave before any problems might arise. 20 MR. KEPHART: Nothing further, Your Honor.
21 Q  Thank you. 21 MR. SCHIECK: Nothing further, Your Honor.
22 MR. SCHIECK: Nothing further, Your Honor. 22 THE COURT: You may step down from the stand.
23 THE COURT: Redirect. 23 THE WITNESS: Thank you, Your Honor, i
24 MR. KEPHART: Yes, just one question. 24 THE COURT: That guestion will be marked as
XVHI-210 XVIII-212
THOWSEN - REDIRECT SIMMS - DIRECT
1 REDIRECT EXAMINATION 1| Court’s 84. The state may call their second rebuttal witness.
2| BY MR. KEPHART: 2 MS. DIGIACOMOQ: Thank you. The state recalls Dr.
3 Q  Detective, during an investigation in a homicide 3| Lary Simms. May I approach the clerk?
4| shortly thereafter would you ever tell anybody findings of any 4 THE COURT: You may.
5| type of information involving evidence in a case? 5| LARY SIMMS, STATE'S REBUTTAL WITNESS, SWORN
6 A We'd discuss it with the DA, someone to that but we 6 THE CLERK: Thank you. Please be seated. State
71 wouldn't talk with witnesses, victims; suspect families. 7| your name and spell it for the record, please.
8 Q  Parents of the -- parents of the defendant? 8 THE WITNESS; My first name is Lary spelted
9 A Absolutely not. 9| L-A-R-Y, and my last name is Simms, S-I-M-M-S.
10 Q  During this case your function was to interview 10 THE COURT: State may proceed.
11| witnesses and interact with the witnesses in this - 11 MS. DIGIACOMO: Thank you, Your Honor. May I
12 MR. SCHIECK: Objection, leading, Your Honor. 12| approach the witness, Your Honor?
13 THE COURT: Sustained. 13 THE COURT: Yes.
14| BY MR. KEPHART: 14 (Pause in the proceedings)
15 Q@ Okay. What was your function in this case? 15 MS. DIGIACOMOQ: May I approach, Your Honor?
16 MR. SCHIECK: Objection, beyond the scope of 16 THE COURT: Yes.
17} cross, Your Honor. ) 17 DIRECT EXAMINATION
18 MR. KEPHART: That’s fine then, Your Honor. I 18| BY MS. DIGIACOMO:
19{ dont need to ask any further questions. 19 Q Doctor, I'm going to show you what's been marked
20 THE COURT: Withdrawn? 20| for identification as State’s Proposed Exhibits 265 through 263.
21 MR. KEPHART: Yeah, Il withdraw that. 21| Would you look at those and let me know when you're done?
22 THE COURT: All right. 22| Do you recegnize these photographs?
23 MR. KEPHART: Nothing further, Your Heonor. 23 A Yes. ‘
24 THE COURT: Okay. It appears that we have a 24 Q  Were these all photographs that were taken at the
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1| autopsy that you performed on Duran bu.ey? 1 Q So when you say stabbing tocl you mean where the

2 A Yes 2} blades are closed and the person's grip is around the top of

3 Q And they fairly and accurately depict the injuries that 3| the blade by the handles?

4| are shown in each of the photographs that were taken on July 4 A Correct.

5| 9, 2001? 5 Q  Used almost like a knife?

6 A Yes. 6 A Correct.

7 MS. DiGIACOMO: Your Honer, at this time I'd move 7 Q  Allright. Any other opinions?

81 for admission of State’s Proposed Exhibits 265 through 268. 8 A Of course when they -- when they use it that way it

9] Wait that’s wrong. : 9| leaves a very kind of an odd stab wound. Its kind of a round -
0 THE COURT: That was what you had indicated 10| - you know, roundish wound instead of a smooth one. Some
11| earlier. 11| of the wounds that he spoke of, especially in the neck, was
12 MS. DIGIACOMO: Oh, you know what, I'm wrong. 12| was a snipping wound, Well, the wound was so deep that it
13| They're in the wrong order, Your Honor, Court’s indulgence. 13| went in all the way, you know, the middle of the neck and
14 THE COURT: Very well. 14| there’s no way that a scissor could cause that. It was --itsa
15 MS. DIGIACOMO: 1 apologize, Your Honor, it was 15| stab wound.
16| State’s Proposed Exhibits 263 through 268 that I showed the 16 Q What--
17| witness, 17 A And also a lot of the wounds -- and I think these
18| BY MS. DIGIACOMO: 18| pictures show it, they do not have any tissue bridging in the
19 Q Do State's Proposed Exhibits 263 through 268 fairly 19| wounds and that indicates that it was a sharp force injury,
20| and accurately depict the injuries on the victim that you saw 20, incise wound or a stab wound. And that also if you look at
21| en July ™, 2001? 21| some of those pictures the contour of the wound is a slit-like
22 A Yes, 22| with a blunt end on one end and sharp end on the other. It’s
23 MS. DIGIACOMO: Your Honor, I'd move for 23| characteristic of a knife. Those are the reasons I -~ that I --
24| admission of State’s Proposed Exhibits 263 through 268. 24 off the top of my head.

XVIII-214 AVIII-216
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1 MR, SCHIECK: No objection. 1 Q Now what is tissue bridging?

2 THE COURT: Granted. 2 A Whenever tissue instead of -- instead of it being

3 (State’s Exhibit Nos. 263 through 268 admitted) 3| cleanly cut whenever it -- whenever -- say for instance a

4| BY MS. DIiGIACOMO: 4| fighter gets a cut over his eye is a good example, blunt force

5 Q  Doctor, were you present for the testimony of a Dr. 5| injury cause -- that’s a laceration caused by blunt force injury.

6! Michael Laufer? 6| Well, your skin and the subcutaneous tissue under it you can

7 A Some of it at least, I think. 7| think of it as kind of -- it's net like. It has lots of interlacing

8 Q And did you see his opinion regarding whether or 8| little fibrils and lots of things. And when the -- when the skin

9| not scissors could have caused the injuries on Duran Bailey's 9| gets torn some of those fibrils actually stretch, they stay intact
10| body? 10| and they stretch. And so across the wound, when you look at
11 A I recall him having that opinion and then 11| the wound, you can see these little bridging fibrils. Sometimes
12| substantiating it with a number of different things. 12| they're actually as big as nerves and sometimes they are
13 Q Okay. Do you have any opinion regarding whether 13! nerves. That’s what happens from blunt force trauma., Now
14| or not the injuries on Duran Bailey were caused by scissors? 14| imagine when you get a slice or a stab wound, well, a sharp
15 A Yes, 15} force cuts all those bridges so that wound is completely clean
16 Q  What's your opinion? 16| all the way through. So that's one basic characteristic you
17 A No. 17| could use to differentiate a wound caused by blunt force
18 Q  And why not? 18| trauma which would be just a laceration versus a wound
19 A Well, the - there would be a number of reasons. 19| caused by sharp force trauma which would be a stab or incise
20| One of them is -- do you want me go through the reasons? 20| wound.
21 Q Please. 21 Q@ I'mgoing to show you State’s Exhibit Number 264.
22 A One of them would bhe that scissors are commonly 22| Do you recognize what's depicted here?
23| used as a stabbing tool. They're not opened up, you know. 23 A Ibelieve that's the stab wound to the scrotum.
24| I've never seen -~ I've never heard about that. 24 Q@ Allright. Now you're calling it a stab wound. Can
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1| you explain why you're calling this a “st..-wound” instead of a 1 A Those aré what we can call hesitation wounds, we
2| laceration from blunt force trauma? 2| can call them starter wounds. They're superficial wounds that
3 A Well, just look at the -- look at the contours of the 3| frequently occur when somebody is starting to do something
4| wound. 4| and they're kind of moving and then - and then ali of a
5 Q  Is the shape consistent with a blunt -- excuse me, a 5| sudden they get to the area they really want to do damage.
6| incise wound? 6| So it's not uncommon you actually see those kind of superficial
7 A A stab wound. 7| associated wounds both in homicides that are -- that a sharp
8 Q A stab wound from what? 8| force injury occurs in and also suicides when people do that to
9 A From a knife. 9| themselves.
10 Q Okay. Would -- 10 MS. DIGIACOMO: Court’s indulgence.
i1 A And-- 11 (Pause in the proceedings)
12 Q  -- go ahead, what were you going to explain? 12| BY MS. DiGIACOMO:
13 A So that would be one characteristic. The other 13 Q These marks here that you were calling a starter
14| characteristic, if you look in the wound there’s no little areas of 14| wound or hesitation wounds, that wasn’t decomposition of the
15| tissue bridging across the wound, it's a clean cut. That’s 15| skin was it?
16| characteristic of a stabbing. 16 A If you closely at them they have very sharp edges
17 Q  When you testified previously regarding the incise 17| and -
18| wounds that were found alt over the body on the face, on the 18 Q There is that better?
19| neck, on the abdomen, on the scrotum, on the penis, rectum, 19 A Yes, you can see -- you can see how sharp the
20| were any of those caused by blunt force trauma? 20| edges are and that’s -- no, that’s definitively not -- I mean
21 A No, and what I do at autopsy is, you know, I 21| there's no possible way that that would be decompasition.
22| actually look inside the wound to make sure that, you know, I 22 Q And you -- there are statter wounds here and it
23| know -- I know the difference between a sharp force injury 23| looks like there's a point here?
24| and a blunt force injury. 24 A Yes, thereisa -
XVIII-218 _ XVIII-220
SIMMS - DIRECT SIMMS - DIRECT
1 Q And now showing you State’s Exhibit Number -- well, 1 Q Once the wound got started did it ever start and
2| strike that. Any of the wounds that you've categorized as 2| stop again?
3| incise wounds were -- did any of those have tissue bridging 3 A Can you move the picture?
4| left? 4 Q Oh, sorry.
5 A No 5 A It looks like to me that it went all the way down to
6 Q So that all of the tissue bridging was cut? 6! here and then there might have been some extra movement
7 A Correct, 7| here or scmething because there is kind of a further splaying.
8 Q I'm showing you State's Exhibit Number 263, see 8| Of course that may just be due to the tissue but it basically
9| what’s depicted there? 9| looks like cne continuous wound to me.
10 A Yes. 10 Q How deep was the wound?
11 Q Is this the rectum? 11 A Well, you could judge, you know, just by the picture.
12 A Right. 12| It looks like ~- it was several inches deep, At least two or
13 @ Okay. The photograph that’s taken -- and actually I 13| three inches deep.
14| might have it upside down, did you have to do any additiona! 14 Q  Now with regard to the wound on the neck, the
15| cuts to open up the wound to look at the -- look at the injury? 15| wound that cut the carotid artery, was there -- you stated it
16 A No, just had to spread the buttocks. 16| wasn't possible that it was caused by snipping?
17 Q Okay. Was this injury to the rectum caused by a 17 A No, Idon't -- there's no way that scissors could cut
18| blunt force trauma? 18| the carotid artery and cause damage all the way over to --
19 A No. 19| near the middle of the neck.
20 Q Was there any -- you talked about that it was one 20 Q Okay. And why do you say no way?
211 long cut wound? 21 A It's just anatomically impossible. It would take a
22 A Correct. 22| stab wound to go all the way in there to do that. Scissors
23 Q Allright. And I believe up here there are some little 23| couldn't do that.
24| marks, were -~ what are those? 24 Q  If you were going to scissors to do that, how wide
XVIII-219 XVIII-221
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1| would the scissors have to start? 1| you know. By that [ mean maybe six out of 10 stab wounds
2 A You'd have to - you'd have to cut half the neck. 2| will be relatively similar. Although they frequently are different
3 Q To get all the way down to the carotid artery? 3| -- slightly different sizes. But then the other 40 percent
4 A Correct. 4| frequently are, you know, different shapes to some extent. It
5 Q And you said that this wound actually went farther 51 depends on how when they're -- when they're in there
6| than the carotid artery itself? 6| whether they are stabbing again and through the same wound
7 A Yes, it went through the carotid artery and went 7| or whether the person -- whether the wound was delivered
8| near the, you know, near the midline into the throat area. 8! while they were -- while there was an altercation going on
9 Q Let me show you State’s Exhibit Number 79, which 9| which would cause a irregular wound. It also --
10| co-counsel helped me find, Now leok right here, it looks as if 10 Q Would it cause an irregular wound because you had
11| the skin is touching on either side? 11| your hands going back and forth --
12 A It looks that way but [ think if you compare that to 12 A Right.
13| the other picture, you know, there was -- that’s just because 13 Q -- because the person might be moving --
14| that wasn't spread wide. 14 A Yes.
15 Q Okay. So when you spread it in State’s Exhibit 15 Q --to avoid the cuts?
16| Number 263, when the wound was spread open, there was no 16 A Yes,
17| additional cuts made? 17 Q All right, And what efse?
18 A No, it locked like it was one continuous cut. 18 A And also there's a -- there's a certain amount of, you
19 Q And there is a -- there appears to be some darker 19} know, unfortunately there’s a certain amount of frenzy that
20| coloration -~ cops, sorry, arcund the wound? 20| people -- that I've seen in my experience. You know, some
21 A Correct., 21} people are very vicious with a knife, you know, and they want
22 Q  What is that? 22| to do a lot of damage and they're not just stabbing they're, .
23 A That locks like it's a combination of pigmentation 231 you know, doing all kinds of things. And cther people are
24| and decomposition. You can see this kind of green color that 24| more goal oriented with just killing the person, you know, So
XVII-222 XVIII-224
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1| extends all the way down the testicular area and then also you 1| there’s so many variables but there is -- out those variables
2| can see it over in this area and this area, too. Soits--1 2| there is kind of a majority that look similar. So I don't want to
3| would say, you know, it's a combination of those things. 3| -- I dont want to say that it's all just a big, you know, different
4 Q Aliright, Isit -- is it bruising? 4| thing. But there is differently variability.
5 A No, 5 Q Okay. Now showing you 264 and this is the wound
6 Q  This wound was caused postmortem? 6| we looked at before to the scrotum. Did you do any additional
7 A This -- the wound, the actual incised wound. We're 7| cutting or anything to this wound before you took this picture?
8| talking about the incised wound now, right? 8 A Before I took the picture?
9 Q Yes. 9 Q Yes
10 A The incised wound in my opinion was postmortem. 10 A No.
11| In the -- in the previous picture there wasn't any hemorrhage 11 Q@ And showing you State’s Exhibit 268, do you
12| in the -- in the sides there or anything. 12| recognize what's depicted here?
13 Q  Were there any other wounds to this area that were 13 A That's the wound right on the front of the neck,
14| caused before he died? 14 Q Al right. Were there -- were there any -- excuse
15 A I believe the stab wound in the scrotum, you know, 15| me, wounds on the right side of the neck where the carotid -
16| had significant hemorrhage but not in the -- 16| artery on the right side of the neck would be?
17 Q Notin the rectal? 17 A You mean stab wounds?
18 A --rectal area, no. 18 Q Right.
19 Q Okay. Now when you see stab wounds on a person, 19 A No.
20| multiple stab wounds, do you expect them to look exactly the 20 Q  Were there any -- okay.
21| same each time? 21 A NotthatI recall, no.
22 A No. 22 Q  Now after the -- no, strike that, Dr, Laufer testified
23 Q Why not? 23| regarding the absence of hemosiderin staining or serum
24 A Well, you'li see a general -- a general kind of picture, | 24| deposition regarding the pressure marks on the body. Do you
XVIII-223 XVIII-225

ROUGH DRAFT JURY TRIAL - DAY 18

000966



Michelle
Text Box
000966


NV v. LOBATO 10/4/06
SIMMS - DIRECT SIMMS - DIRECT

1| recall that? - 1| recognize what's depicted here?

2 A Idon't--no, Idon't have an independent 2 A Oh, that’s the mouth area.

3| recollection of it but -- 3 Q Okay. Showing how there’s teeth missing?

4 Q Okay. Well, if he had testified that the histology 4 A Correct.

5| would have shown the presence or absence of hemosiderin 5 Q There's some dark areas: here, here, here, here,

6| staining and serum deposition regarding the pressure marks to 6| here, on this side, what are those?

7| tell if they were pressure marks or something else, do you 7 A Alot of that's hemorrhage and some of looks like it

8| have any opinion on what this means? 8| may be dried blood.

9 A That's that scissor-shaped pressure mark? S Q When you're saying a lot of it's hemorrhage, what
10 Q That he called a scissor-shaped pressure mark, 10| do you mean by that?

11| correct. 11 A Bruising.

12 A First of all, hemosiderin only appears after about two | 12 Q Okay. So it -- these injuries inflicted before he died
13| or three days and appears because your body actually breaks 13| would cause some bruising or hemorrhaging?

14| down iron. So that statement is nonsensical. 14 A Yes, that's what the discolorations you're pointing to
15 Q Okay. And what about serum deposition? 15| would be.

16 A And in relation to the serum, serum -- what he's 16 Q Okay. Now the injuries to Mr. Bailey's head, the --
17| talking about, I assume, dried blood serum and that doesnt 17| what were they? Subdural hematomas? What were the

18| cause pressure marks first of all. And second of all, to my 18| injuries?

19| knowledge it -- there’s no specific histologic, which is a 19 A AsIrecall, I don't - I don't have the autopsy report
20| microscopic technique, that you would use to ascertain that in 20| with me, but as I recall there was both, There was -- there
21| forensic pathology. There might be a technique to use in 21| was -- let me say this. There was subdural hemorrhage and
22| chemistry in some kind of biological chemistry but as far as -- 1 22| there was subarachnoid hemorrhage.
23| think what I'm trying to express as far as the daily practice of 23 Q What's subdural hemorrhage?
24| forensic pathofogy that's practiced in the United States, 24 A Interestingly enough the space between your skull

XVIII-226 XVIII-228
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1| checking a pressure mark for serum I'd never heard of it being | 1| @nd your brain it's very thin, but interestingly enough there's --

2| done. I've never done it and I've never read about it being 2| it's actually compartmentalized. There’s membrane initso a

3| done. 3| subdural means that it's in a specific compartment and then

a4 Q  Now, you called the marks on the abdomen pressure 4] right next door to it subarachnoid is in a different compartment

5| marks? ‘ 5! but they're both on the surface of the brain.

6 A Correct. 6 Q@ And so can you tell -- can you age those injuries?

7 Q  And you recall Dr. Laufer’s testimony that he called & 7 A You can age them within -- microscopfcally within

8| a patterned injury that looked like scissors with the shape of a 8| several days. You can't age it within hours.

9| hand, do you recall that? 9 Q Okay. So you couldn't say that any of those injuries
10 A Yes. 10| were caused up to two hours before Duran Bailey’s death?
11 Q Can you leave a patterned injury on a body like that | A No, that would be beyond the scientific abilities. It
12| from just pushing off from the body trying to get up? 12| would just be my observation that, you know, they looked
13 A No. 13| contemporaneous with the rest of the injuries and that would
14 Q  If you're holding the hand - the scissors in your 14| be the most I could say. But if somebody wanted to say did it
15| hand? 15 happen two hours or three hours or four hours, I don't have
16 A Definitively not, no. 16| the -- there’s not a science that exists currently to be able to
17 Q  Definitively? 17| answer that question.
18 A Not 18 Q Allright. What about the one on the left side of the
19 Q Why not? 19| head that was older? Is that the one you're talking about right
20 A That kind of changes in the skin only comes from 2¢| now or are you talking about the one on the back of the head?
21| prolonged pressure after death. To my knowledge, I dont 21 A Now you're talking about in the skin?
22| know anybody’s ever done any studies to actually find out how | 22 Q Yes.
23| long it takes but in my experience it would be hours. 23 A Okay. Inthe skin -- starting probably about a
24 Q  Now showing you State’s Exhibit 265, do you 24| hundred years there was -- there was people that would
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1| actually study skin wounds and there gi.v up a literature 1 A And youSee a biunt -- a blunt -- kind of a blunt area
2| about how to time skin wounds based the type of cells that 21 here and then you see this nice sharp area here, you know,
3| come into the wound after blunt force injury or sharp force 3| but those two things together and I would say it's -- you know,
4 Injury. So you can imagine that once the injury happens that’s 4| it's a high probability that it's caused by a single edged
5| time zero and then there’s actually kind of a cascade of 5| instrument -- knife.
6| different cell types -- you got more than one cell type in your 6 Q@  And with regard to if scissors were used in an open
7| body, and -- that come into the wound at different time 7| fashion to cause these two injuries here together, would you
8| intervals. So you can look at that population at a point in time 8| expect the scissors to, from the way the wounds are, to go i
9| and say it had to have occurred -- this wound is consistent 9| equal distance each side of the blades?
10| with it being this old or it's -- this wound being this ofd. And 10 A Yes, I would. There --if you - if you look at those
11} so that's the technique I used on a lot of the soft tissue 11| individually and this picture is good for three of them. This
12| injuries, Now not the brain hemorrhage but on the soft tissue 12| one you can't see very well, I think there might be some other
13| injuries and I did feel that the one on the -- there was an area 13| pictures. But if you study those -- I certainly did not reject
14| on the left side that appeared to have a much more developed 14| that hypothesis of Dr. Laufer outright but if you start studying
15| cellular response to it than the others and that's why I thought 15| those and looking at those there’s so much dissymmetry and a
16| it was a little bit older. 16| lack of lining up and you got one wound that’s curving, that’s
17 Q Allright. I'm going to show you Defense Exhibit 17 kind of going that way. You've got this wound, you have this
18| DDD, do you recognize what's depicted here? 18| wound that's kind of going this way, and then this wound is
19 A Those are a set of wounds I believe on the left 19| going this way. To me there's encugh dissymmetry to them
20| abdomen, 1 believe. 20| that it doesn‘t fit. I would expect if they were made by
21 Q  And these were postmortem? 21| scissors that they would be, you know, fairly well lined up and
22 A Yes, those -- as I recall one of them went into the 22| they would be fairly symmetrical. That would be my opinion.
23| liver but there was hardly any hemorrhage associated with any 23 Q  Would they also ~- they would - would each blade
24| those and there’s really no significant hemorrhage that you can | 24/ also go in the same depth?
XVIII-230 XVIII-232
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1| see in some of them in the picture. 1 A Well, one -- probably would -- on a probability would
2 Q Okay. Butone did go down into the liver? 2| expect it but I could see if we hypothesize this that maybe one
3 A Yes, maam. 3| was, you know, torqued on further that would actually
4 Q  Approximately how far down was that? 4 penetrate further. One, one blade rather than the other one.
5 A That would have gone probably at least four inches. 5| But-- '
6 Q Allright. Now do you have an opinion or not 6 Q  Would you expect the other wound to be more
7! whether these four injuries were caused by stabbing twice with 7| elongated if the blade was turned sideways?
8, an open pair of scissors? 8 A Excellent point. You know, you're asking questions
9 A To me the weight of the evidence and the weight of 9! that, you know, you just dont see any, you know, open scissor
10} my experience would say no. 10| wounds, you know, for me to call on my experience and I
11 Q Okay. Now I want to zoom in on one of these 11| would just -- T would -- I would just go back to what I said
12| injuries. Okay. Do you see this dark area here inside the 12| before is I would expect more symmetry. That would be
13| wound? 13| about -- that would be about the best I could do.
14 A Correct. 14 G  And the wounds on the face that you talked about
15 @  What's that? 15/ that were incised wounds, I believe, on the forehead, on the
16 A That's the wound. That's a wound track. 16| chin, there weren't any blunt force lacerations on the -- Mr.
17 Q Okay. Is that consistent with a knife? 17| Bailey's head were there?
18 A Well, it does have -- if you notice it has a blunt edge 18 A Not thatI could see, no. No, not -- like I said, I
19, at one end and kind of a sharper edge at another end. And, 19| think I already talked about this before is I go -- I open the
20| you know, I wouldnt have any problem saying that, that it 20 wounds up and look for tissue bridging and I'm only going to
21 definitely -- that particular part of the wound wauld be -- could 21| call ‘em an incised wound or a stabbed wound if I don't see
22| be consistent with a knife and then if -- then if you moved 22| the tissue bridging.
23| back outwards and you see a blunt -- oh, not that far. 23 Q  What about Mr. Laufer's or Dr. Laufer saying that ™It
24 Q Oh, sorry. Okay, is that better? 24, would be easier to cut a penis off with a pair a scissors than a
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1| knife,” do you have any opinion on that: ..~ 1| and, you know, thar's different than a sausage.
2 A Waell, the only way -- in my opinion the only way that 2 MS. DIGIACOMO: Nothing further.

31 you could cut a penis off with a pair of scissors it'd have to be 3 THE COURT: Cross.

4] like a set of garden shears, you know, that are -- you know, 4 MR. SCHIECK: Thank you.

5 that have 14-inch blades or 12-inch blades or something like 5 CROSS-EXAMINATION

6| that. You could probably de it and then you'd have to have 6. BY MR, SCHIECK:

7| help. 7 Q  You were shown a number of photographs.

8 Q  And why would you need help in -- 8 MR. KEPHART: Would you like these?

9 A Well, you'd have to -- 9 (Off-record colloquy)
10 Q - blades that big? 10| BY MR. SCHIECK:
i1 A -- you'd have to try to cut through this skin and 11 Q And you were asked on Defendant’s DDD questions
12| somebody else would have to be elongating the penis in order 12| and you indicated that you did not reject the testimeny of Dr.
13| to do it. But with a knife it's just -~ you know, I mean I -- and 13| Laufer, that it could have been the scissors -- open scissors
14| based on my experience with dealing with sexual mutilation 14| that caused those wounds?

15| before I've never seen anybody use shears or scissors to do it. 15 A Yes, I just want to say that that was an interesting
16| It's been basically a knife. 16| hypothesis and I definitely didn't reject it outright and I don't
17 Q Isthe -- is the skin hard to cut through? 17| think in my mind that I can say it’s absolutely impossible. But
18 A Well, it's not easy to cut through. You know, I don't 18} to me, as I think I stated before, it seems to me the probability
19| know whether I could quantitate it but -- and unfortunately I 191 that it was -- that it was not a pair of open scissors.
20| may be the only one in the room that’s actually, you know, cut 20 Q And that's based in part, if I understand your
21| through skin -- human skin on a regular basis. And I can just 211 testimony, on the nature of the wounds not being totally
22| tell you that the moment a scalpel blade gets dull it becomes 22! symmetrical?
23| very very difficult and that's a scalpel blade. You know, when 23 A That would be probably the major - the major
24| you start getting into thicker blades they have to be -- they 24| reason.

XVIII-234 XVIII-236
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1| have to be very very sharp in order to cut the skin, so. 1 Q  Now this portion of Mr. Bailey's bedy is on his

2 Q  And you - when you say “thicker blades” would you 2| abdomen, is that correct?

3| call scissors thicker blades? 3 A Well, it's actually kind of on the side so there’s a

4 A Oh, yeah. You know, scissors is thick blades. You 4| curvature to it.

5| know, kitchen knives have thicker blades. You know a scalpel 5 Q Okay. Sothere’s a curvature to the location where

6| blade is - it's like a razorblade for -- if you -- may be there’s 6| the wounds are inflicted and that could impact on whether or

7| not people old enough to remember razor blades, some people 7| not there's a symmetry to the wounds, the fact that it's a

8| I think might be. But it's actually has the same thickness of a 8| curved surface?

9| razorblade if you remember the old kind of razor blades. 9 A Excellent point. Yes. If it was flat surface then
10| That's what a scalpel is and that cuts through the skin fairly 10| you'd expect more symmetry but on a curved surface there
11| easily except as soon as it gets dull it doesn't. So, you know, a 11| may be some dissymmetry, yes.
12| thicker blade is going to be even harder. 12 Q  And there's other variables that may go into the
13 Q@ Would you ever equate trying to cut through penis 13| symmetricalness, if that's a word, of the surface depending on
14| tissue with the same as cutting through sausage? 14| the way the body is positioned at the time is wound is inflicted.
15 A Well, you know, this is - this to me was the fact is. 15} Laying on his side as opposed to his back, things of that
16| Is the fact is is that that penis was cut not right through the 16| nature? ‘
17| penis, it was cut on the tissue around the penis and that's -- 17 A Things of nature, yes.
18| when you -- when you elongate the penis there's -- that's 18 Q  And Dr. Laufer testified to some of the dynamics
19| going to be -- that’s going form kind of a paramable [sic]-- 19| concerning scissors where not all the time will one blade go in
20| paramatable [phonetic] shape. You know there’s going to be 20| exactly at the same rate the other blade goes in depending
21| a tube which is the penis then it's going to be kind of a 21| upon angle and the -- perhaps the resistence that’s hit by one
22| mound. And I would think that if you cut through the penis it 22| blade as opposed to the other. Those things could impose the
23| would be more similar to a sausage but actually fact that was 23| symmetry of the wounds, correct?
24| cut through a mound of tissues, a mound of skin at the base, 24 A Yes, I actually talked about that one on direct. Yes.
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1 Q Okay. Now you don't have aw., caining in injury 1| down to any speciric type of knife?

2| reconstruction, correct? You're a pathologist? 2 A No.

3 A Well, if -- and I'm not trying to be evasive but if you 3 Q And you would agree that reasonable minds can

4| mean if I'm asked on a regular basis how wounds how 4| differ between experts?

5| occurred I -- on a body, I am asked that on a regular basis. 5 A In relation to forensic issues?

6| But if you talking about in relation to a motor vehicle accident 6 Q Yes.

7| or something then it becomes -- [ haven’t had any specific 7 A Definitively, yes, they can.

8| training in that, no. 8 Q  Now you were shown some additional photographs
9 Q Okay. And you indicated that you had limited 9| of the -- of the mouth opened up so we could see some
10| experience with stab wounds from scissors? 10! bruising on the lips. I believe when you testified the first time
11 A Definitely. 11} you'd indicated there really wasnt much of an indication that
12 Q I mean have you had cases where you've done 121 you could base an opinion that a bat was used to knock the
13| autopsies where the cause and manner of death was a pair of 13} teeth out? Is that still correct?
14| scissors? 14 A Yes. I --just to make sure I understand is it, yeah,
15 A Yes, Iwas -- I think [ was -- I know I was asked 151 I wouldn't look at that mouth injury and say it was caused by a
16| that recently. I think it was by one of the prosecutors and I 161 bath -~ bat or not caused by a bat. Is that --
17| tried to go back over my mind. I've done 5,000 autopsies and 17 Q That's sort of where I was going.
18| I probably say probably about five or six of those had scissor 18 A Okay.
19| wounds over a pericd of, you know, a number of years. So it 19 Q  And if a bat had caused it you perhaps would expect
20| definitely has not been very many. 20} to see more traumatic injury to the lips area?
21 Q So It's fair to say it's limited experience in your 21 A In my opinion, you know, if it was swung in a lethal
22| autopsy experience? 22| manner to do damage you would expect a significant amount
23 A Oh, I would say five or six is limited experience. Of 23| of fracture both on the fower jaw and the upper jaw to go just
24| course I would have say there’s probably not a lot of 24} with the teeth.

XVIII-238 XVIII-240
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1| pathologists that have, you know, extensive experience in 1 Q  And you talked today again about the injuries to the
2| scissor wounds cause they're not used that often. 2| head and the -- and the timing of the -- of the wounds or the
3 Q Soit's not a common manner of death that you see? 3| impacts to the head. Is it still your opinion that there

4 A No. 4| appeared to be one trauma to the head that was clder than

5 Q At least that you identify? 5| the other?

6 A Not that I see, no. It's very uncommon, 6 A Yes, based on -- based on only the microscopic

7 Q Okay. You've talked about the fact that you believe 7| analysis which I -- which I have fairly good confidence in. It
8| that the incised wounds or the lacerations were caused by a 8| did lock like it has -- had was older. That it had had time to

9| knife? 9| react,
10 A Yes. 10 Q@ Okay. Are you able to quantify that time at all?
11 Q You're not quantifying what knife or what type of 11 A Idont--Idon't have my autopsy report but I
12| knife it was just it appears to be a single-edge knife blade? 12| believe it was something on the other of a few hours and that
13 A Ithink I was actually asked about that. I don't think 13| would be the extent of it. It wouldn't be like 12 hours or 18
14, I was on the stand but somebody asked about that prior to the | 14| hours, be just a few hours. '
15| trial and actually I remember going back and measuring the 15 Q@  What can you tell us other than it was a few hours
16| wounds and there was actually a littie bit of dissymmetry in 16| earlier than the injury that caused the fracture?
17| the size of the wounds. Sc I would -- I would agree that I 17 A Iden't know when the fracture was caused so
18| think the best thing that I -- you know, that I would want to 18| unfortunately I took a number of sections and I tried to - I
19| say is that it's -- it appears to be a single-edged weapon. 194 fried to do the best I could to try to get an idea but that was --
20 G  And there’s a -- there’s a lot of different kinds of 20 that was as far as I could take it.
21| knives that could have caused this type of wound if in fact it is 21 Q@ And nothing in the photographs that you've looked
22| a knife wound? 22| at here today, the additional photographs you've looked at
23 A Definitely. 23! changed your cpinion concerning the fact that it does not
24 Q  Soyou're net -- you're not pinning your epinion 24| appear that a bat would be a likely instrument to cause the
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1| injuries that you saw to the head? 1 Q Okay. But if they're swinging it with less than lethat

2 A Yes. I would have -- I would have -- if somebody 2| force would it be possible to knock teeth out and not break

3| would have just showed me that, you know, a bat wouldn't 3| part of the jaw?

4| have been on my mind to have caused those injuries. There 4 A Yes.

5| wasn't any -- a pattern there that would, you know, that would 5 Q You testified that you don't believe a bat would

6| have moved me toward that direction. 6| cause the skull fracture on the left side of the head because

7 Q  And you indicated you were present during the 7! there's no indentations with it?

8| testimony -- at least part of the testimony of Dr. Laufer? 8 A Correct.

9 A Yes, 9 Q Okay. Butit would be possible if somebody hit the
10 Q Okay. And you were called back to testify in rebuttal | 10} person with a bat in the head and knocked them over, that
11| today? 11| skull fracture could have been caused from falling on a curb or
12 A Correct. 12 | another hard surface?

13 Q Did you prepare any additional report or any 13 A Correct.
14| additional findings? 14 Q  And you said you've done approximately 5,000
15 A No, Ididn't. No, as a matter of fact the only time 15| autopsies in your career?
16| I've talked to the prosecutor was last night when she called 16 A Correct.
17| me, 17 Q@  And you've seen scissors used to kill those persons
18 Q Did you talk to them when you were here in Court 187 In approximately five to six cases?
19| and watched Dr. Laufer testify? 19 A AsIcan recall, yes.
20 A Yes, at the break I was asked some gquestions about 20 Q And that'’s over 13 years?
21| some of the testimony. Yes. 21 A I started doing forensic cases in ‘91 5o that's 15
22 Q  Before they began their cross-examination? 22| years.
23 A Yes, that was after -- that was after direct. Yes. 23 (Q  Fifteen years. Excuse me. But when you saw these
24| Correct. 24| five to six cases over your 15 years when the scissors were
XVIII-242 XVIII-244
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1 Q Okay. And I befleve that's it. 1| used as the weapon was it as you talked about before as a

2 MR. SCHIECK: No further questions, Your Honor. 2| stabbing tool?

3 THE COURT: Redirect. 3 A Yes. Yeah, I've never seen one used as a weapon

4 MS. DIGIACOMO: Thank you. 4; with it -- with it being open.

5 REDIRECT EXAMINATION 5 Q Okay. So it was the big round, as you said, blunt

6| BY MS. DIGIACOMO: 6| incised wounds that you saw from the scissors?

7 Q  With regard to the skull fracture that’s on the left 7 A Stab wounds, correct.

8| side of the head, if I have your testimony right you can't say it 8 Q Yet you didn't see any stab wounds in any of those

9| was caused when the hermorrhaging on the left side -- the 9| five to six cases like we have here on the abdomen?
10| injury to the left side of the head was caused or if it was 10 A With them -- with the hypothesis that they were
11| caused at the time of death? 11| open?

12 A That's correct, There’s no -- there’s nothing that ties | 12 Q Correct.
13, that older left injury to that skull fracture. I -- it could have -- 13 A No, not that I recall. No.
14| it could have been at the same time, it could have been after. 14 Q  And defense counsel asked you isn't it true
15| I don't know. 15| reasonable minds can differ with regard to forensic issues --
16 Q Okay. And when you're talking about somebody 16 A Yes, itis.
17| swinging a bat with lethal force what do you mean by that? 17 Q - correct?
18 A I mean if you've ever played baseball that's what I 18 A Yes,itis,
19| mean. Idon't--T dont mean, you know, tapping them on the 19 Q And they can?
20| head to get their attention. I mean you're swinging it to kill 20 A Yes, they can.
21| them, 21 Q@ Have you ever known a forensic pathologist to
22 Q Okay. Soyou're swinging it full force as hard as you 22| mistake a blunt force laceration for an incised wound or vice
23| can do it? 23| versa?
24 A Correct. 24 A That should be -~ that should not happen too often
XVIH-243 XVIII-245
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1| because that should be in the -- in the w.sicC abilities. I mean 1| large, you know, figdge shears or something like that that
2| because that’s a key kind of core issue so to speak of forensic 2| could do that and --
3| pathologists. So I mean it can happen, I don’t -- and I don't 3 Q Waell, it was a pretty dean wound, wasn't it?
4| think you're trying to say it can’t happen at all but it could 4 A And then -- and then --
5| happen but that should be within the purview of any forensic 5 MR. SCHIECK: Objection, leading, Your Honor.
6| pathologist to be able to differentiate that. 6 THE COURT: Sustained.
7 Q  So that's just basics of being a forensic -- 7 BY MS. DIGIACOMO:
8 A  Correct. 8 Q Okay. Go ahead. You were talking about the
9 Q - pathologist to know what tissue bridging is and to 9| conclusion you drew with regard to scissors being used on the
10| know the difference between a cut wound and a tear wound? 10| wound -- on the penis?
11 A I--right and another way to answer is you don't 11 A Right. Is that the only possibility I could think of
12| need to do 20,000 autopsies to be able to tell that. That's 12| would be head shears or some large garden shears that could
13| something you're trained at from the first autopsy you start. 13| do that as I recall what I thought.
14| And within a few autopsies you should be able to tell that, you 14 Q The injury or where the penis was amputated, what
15| know, with a -- with a fairly accurate ability. 15} did the wound look like?
16 Q And you said with regard to the wounds on the 16 MR. SCHIECK: Objection, asked and answered,
17| abdomen that you cannot reject it outright that scissors could 17 Your Honor.
18| have caused those wounds, correct? 18 THE COURT: Sustained.
19 A Thatis correct, No, I think that’s a reasonable 19| BY MS, DiGIACOMO:
20| hypothesis to be considered, yes. 20 Q  With scissors, if scissors were used to attempt to cut
21 Q It's a reasonable hypothesis but it's not probable 21| off a penis at the base what would you expect that wound to
22| based on your experience, is it? 22| look like?
23 A It's a reasonable hypothesis but the conclusion that I 23 A Based on again my knowledge of dissecting tissue I
24| would take after considering it as a reasonable hypothesis was 24 would think it would be a very irregular -- a highly irregular
XVIII-246 XVIII-248
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1| that it doesn't fit the wounds. So my conclusion even though I 1| wound where it took -- it took a long -- it took a while to do it.
2| would have considered that reasonable, it doesn’t fit the 2 Q Soitdbe -
3| wounds. 1 can't exdude it but it doesn't fit the wounds. 3 A Not only to cut through the skin, which is a very
4 Q Would it be a reasonable hypothesis to think that the 4| tough thing, then you have to go through and cut all -- cut
5| carotid artery and the wound to the neck was caused from 5 through all the soft tissue. I would think it would be kind of a
6| snipping motion of a scissors? 6! long process myself personally. Now, I've never -- I want to
7 A That would starting to move into the extremely 7| make it clear I've never — I've never even in the course of my
8| unreasonable hypothesis. 8| medical career ['ve never had to amputate a penis so I don't
9 Q Okay. So-- 9| really know that. But that's just -- that's just my inference.
10 A And I think as I recall, I'm trying to reconstruct my 10 Q And when you were talking about that you were
11; thought process, when I was told that I did reject that outright 11| holding up your left hand as if holding up the penis and
12! because that doesn't make any sense. 12| making multiple epen and shut gestures with your right hand
13 Q And nothing you've learned or heard since then even 13| as if it -~ you were cutting a piece of paper, not one snip to get
14| remotely gets you to reconsider that? 14| it off?
15 A No. It's -- it makes -- it doesn't make forensic sense 15 A Yeah, for handheld scissors I mean I -- we're
16| to me and I'm not -- no, I don't -- I don't see it. 167 assuming that it's handheld scissors. It's not two-hand
17 Q  What about did you reject outright the possibility 17| scissors, one hand. I mean they could only open so far. Your
18| that a pair of scissors cut off the penis at the base the way you 18| fingers can only open so far and, you know, that would be the
19| described? 19| only way that I think you could do it.
20 A No, I didn't reject that outright, I looked at that and 20 Q  Now would you -- I know you didn't reject it outright
21| tried to think through that but that -~ it was -- it was easy - it 21| that scissors could have been used to amputate Mr. Bailey's
22| was a quicker -- a quicker read for me after reviewing the 22| penis, do you have an opinion on that now? Is it a reasonable
23| photos and looking at it and looking at the wound that I would 23| hypothesis that scissors were used?
24| say that again the only thing that came to mind would be a 24 A You're asking my opinion about whether it was a
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1| reasonable hypothesis. I would have tu-4o back to what 1 1 MS. DIGIACOMO: Your Honor, may I approach the
2| thought before is that I didn't reject that outright. I thought, 2| clerk?
3| okay, let me think about that for a moment but, you know, it 3 THE COURT: Yes.
4| took me a shorter peried of time to reject that rather than the 4 (Pause in the proceedings)
5| wounds on the abdomen. 5 MS. DIGIACOMO: Can we approach so we can look
6 MS. DIGIACOMO: Nothing further. 6| together, Your Honor?
7 MR. SCHIECK: Just one, Your Honor. 7 THE COURT: Yes.
8 THE COURT: You may. 8 MS. DIGIACOMO: Too many phetes.
S . RECROSS EXAMINATION 9 THE COURT: What's the Court’s next in number?
10| BY MR. SCHIECK: 10 THE CLERK: 85.
11 Q You had taiked about a pair of scissors opening. 11 THE COURT: The first question posed will be Court’s
12| The size of the hands of the individual would determine how 12| 85 and the second, Court’s 86.
13| far the scissors would open, is that correct? 13 (Pause in the proceedings)
14 A Yes. Yeah, my -- right, somebody with a big hand 14 MS. DIGIACOMO: Okay, Your Honor?
15| could really open them really wide. Sure. 15 THE COURT: Yes.
16 MR. SCHIECK: Nothing further, Your Honor. 16| BY MS. DIGIACOMO:
17 MS. DIGIACOMO: Nothing. 17 Q@ Okay, I've got State’s Exhibit -- State’s Exhibit 80.
18 THE COURT: Mr. Bailiff. 18| Do you recognize what’s depicted here?
19 (Pause in the proceedings) 19 A Yes, that's the amputation wound at the base of the
20 THE COURT: Counsel approach. 20| penis.
21 (Off-record Bench Conference) 21 Q Okay. Does it look whether or not there’s possible
22 THE COURT: Dr. Simms, the Court has two 22| ancther start and stop point on this?
23| questions that have come from the jury to read to you. Could 23 A In this area looks smooth. There — looks like there
24| a kick “'s” to the face/mouth cause the damage to the head 24| might be a ~~oops.
XVIII-250 XVIIi-252
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1| and mouth of Duran Bailey? 1 Q Oh, I'm sorry, it's too high up. Okay, go ahead,
2 THE WITNESS: To the mouth it definitely could 2 A This area here looks like there might be a little jog
3| have knocked the teeth out and everything. And I assume by 3| here but I would question whether -- well, I just want to leave
4| the head you mean the skull fracture rather than the incised 4| it at that. Looks like --
5| wounds and I would say, yes, that could cause a skull fracture. 5 Q Okay.
6| Sure. And the bleeding on the surface of the brain, that could 6 A -- there might z little jog there.
7! -- that could all be due to that, yes. 7 Q Soit’s possible there was one readjustment?
8 THE COURT: How long would a knife blade have to 8 A Based on that picture, yeah,
9| be to cut the penis off at the base at a single smooth cut? S Q@ Okay. But the rest of it look like a fairly clean cut?
10 THE WITNESS: I would probably say that that’s 10 A Correct.
11| going to be at the minimum of four inches and probably it, you 11 MS. DIGIACOMOQ: Nothing further.
12| know, it would be definitely easier if it was about six inches 12 THE COURT: Follow up by defendant’s counsel?
13| long. But it would be somewhere in that as a minimum. 13 MR. SCHIECK: Yes, Your Honor.
14 THE COURT: Follow up by the state? 14 FURTHER RECROSS EXAMINATION
15 FURTHER REDIRECT EXAMINATION 15| BY MR. SCHIECK:
16| BY MS. DIGIACOMO: 16 Q@ Would -- you had indicated earlier that it's your
17 Q In this case was it one smooth single cut to 17 opinion that this probably was a holding up of the penis and a
18| amputate the penis? ' 18| slice was made. You've described the blade as being a
19 A It looked to me like it was. If you -- and of course, 19| minimum of six inches, correct?
20| I'd leave it to anycne to look at the pictures, it'sa - it'sa-—it's | 20 A Four would probably be the very minimum but I
21§ a - the edges are relatively sharp and uniform so I would say 21| would think it would more probably at least six inches as a
22! it probably was. Or at the most there might have been an 22| minimum.
23| readjustment halfway through it or something like that, that 23 Q  Would the manner in which the penis being held, the
24! would be the extent of it. 24| impact, the type of cut could cause what you saw in that last
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1| picture? -
2 A TIcould be, yes.
3 MR. SCHIECK: Thank you, nothing further.
4 THE COURT: Anything further by the state?
5 MS. DIGIACOMO: I'm sorry, just so I'm clear on
6] this.
7 FURTHER REDIRECT EXAMINATION AFFIRMATION
8| BY MS. DIiGIACOMO: Pursuant to NRS 239B.030
9 Q  The minimum blade that you would expect to be
10| used is four inches? i '_II'_he unde{sfl_?néad dgei Ilt)acrgby r?ff Cram tiﬁ'ctp t2§77394
1 A The very minimum, correct, ggigenagcogatl;icm)e soteclallnset:lﬁrl;lty nL?#1ber ofs F::xny person.
12 Q Okay. Up to six inches?
13 A Iwould -- I would -- I would think it's probably more Kay McCrea
14| probable it was a longer blade in the six inch range based on Transcriber
15| the cleanness of the cut. But, you know, I -- it might be -- it 4/29/07
16 might take a ~- down as low as four. Date
17 MS. DIGIACOMO: Nothing further. R
18 MR. SCHIECK: Nothing further.
19 THE COURT: Okay. You may step down from the
20| stand.
21 MR, SCHIECK: May we approach, Your Honor?
22 THE COURT: Yes.
23 {Off-record Bench Conference)
24 THE COURT: Ladies and gentlemen, we'l be taking
XVIII-254 XVIII-256
1| our evening recess and resuming tomorrow at 1:00 o'clock, As
2| I mentioned earlier dependent upon how the jury elects to
3| conduct their deliberations you may wish to plan to be staying
4| late tomorrow.
5 During the evening recess you're admonished not to CERTIFICATION
6! talk or converse among yourselves nor with anyone else on
7| any subject connected with the trial and you're not to read, 1 (WE) CERTIFY THAT THE EOREGOING IS A CORRECT
8| watch or listen to any report of or commentary on the trial or TRANSCRIPT FROM THE ELECTRONIC SOUND RECORDING OF
9| any person connected with the trial by any medium of THE PROCEEDINGS IN THE ABOVE-ENTITLED MATTER.
10| information including without limitation newspaper, television,
11| radio, and Internet. And you're not to form or express any vig\%\‘gg S‘;&?gféhl'c
12| opinion on any subject connected with the trial until the case is 1027 S. RAINBOW BLVD,, #148
13| finally submitted to you. LAS VEG?;GQI)E;I#:I’) ‘;ggg‘ d5-6232
14 We'll see you tomorrow at 1:00 p.m. in the hallway.
151 The bailiff will meet you there to return you to your seats. The
16| jury may exit.
17 (Jurors recessed)
18 THE COURT: And we'll go off the record. Kay McCrea 4/29/07 .
19|  COURT ADJOURNED AT 5:00 P.M. UNTIL THURSDAY, TRANSCRIBER DATE
20 OCTOBER 5, 2006 AT 1:00 P.M, *OE Kk ok
21 oK ¥ K ok ok ok ok ok ok
22 iy : -
24 S
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APPEARANCES: 1| LAS VEGAS, NEVADx J THURSDAY, OCTOBER 5, 2006
2 "PROCEEDINGS
3 PROCEEDINGS BEGAN AT 11:08:40 A.M.

FOR THE PLAINTIFF:  BILL KEPHART 4 (Jurors are not present)

Chief Deputy District Attorney 5 THE COURT: The record shali reflect that we're

Egg \?gé‘atg;kh&%csl;rggtlm 6| convened outside the presence of the jury in State versus

(702) 455-3482 7| Lobato, under C177394. That Mr. Kephart is present for the

SANDRA K. DIGIACOMO 8| State and that all three defendant’s counsel are present.

Deputy District Attorney 9 MR. SCHIECK: we'd ask that you waive the

Egs \?gggg,-ll—\lhégésgrggclm 10| defendant’s presence for the settling of instructions, Your

{702) 455-6450 11} Honor.

12 THE COURT: Granted. And it locks like I've got a
13} new set. I had placed a phone call to Mr. Schieck and Ms.
FOR THE DEFENDANT: DAVID M. SCHIECK 14{ DiGiacomo this morning about a couple of typos that were in

Special Public Defender 15 the draft set from yesterday and it appears that these have

333 South Third Street, 2™ Floor 16! been revised.

Las Vegas, Nevada B9155

(702) 455-6265 17 "MR. KEPHART: Appears there may be another typo

SH ARi L. GREENBERGER, ESQ. 18| and another one that Mr. Schieck found.

SARA ZALKIN, ESQ. 19 {Pause in the proceedings}

200 E{gﬁg‘g’fg California 94133 20 MR. KEPHART: Your Honor, also with the packet
21| that you have and the old packet, there was two additional
22| ones that we put on the back.

23 “THE COURT: Right.
24 MR. KEPHART: And I didn't include them in that
XIX-2 XIX-4
INDEX 1| packet, so if you have the old ones it'd be --
2 THE COURT: 1 do.
3 MR. KEPHART: Okay.
NAME DIRE ROSS . REDIRECT RECROSS 4 THE COURT: Those were the ones to -- one of them
DEFENDANT'S WITNESS 5| would be given If the defendant requested it.
Douglas Twining 29 53 - 78 82 6 MR. KEPHART: Correct.
7 THE COURT: It's the Fifth Amendment ones.
* oKk K 8 Okay. Did you find a typo, Mr. Schieck?
g MR. SCHIECK: Yes, in the deadly weapon
10| instruction that's towards the --
11 MR. KEPHART: Right in the middle?
EXHIBITS 12 MR. SCHIECK: -- more than halfway through, I
13| don't --
DESCRIPTION: ADMITTED 14 THE COURT: The State is not required to recover
15| the deadly -- or the one that defines a deadly weapon?
DEFENDANT'S EXHIBITS 16 MR. KEPHART: Yeah, it starts out deadly weapon in
EE Cellphone records . 37 17| quotes.
BBBE  Time sheet of father - Twining 45 18 _ THE COURT: Probably be the one right before that
ek 19| then. Deadly weapon means?
20 MR. SCHIECK: It's just about halfway in, second
211 line, do you have it, Your Honor?
JURY INSTRUCTIONS 94 22 THE COURT: Yes.
CLOSING ARGUMENT BY THE STATE 115 23 MR. SCHIECK: Or is like to cause, I think that’s
EE%S%NT%C%EEUDEEEPEJ #EEE-E#EANT igg 24| suppose to be or is likely to cause.
- s 000976
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1 MR. KEPHART: Likely to causs. 1 MR. KEPr~RT: I mean it was offered last time
2 THE COURT: Likely to cause. 2| because of Katrina Martin, but -- and there was no other felons
3 MR. SCHIECK: And the rest -- I'm not sure this is -- 3| at the time, but Steve is now, so.
4 THE COURT: Let me see if it's right in the other set 4 THE COURT: Okay. Are there any of the State's
5i orif - 5| proposed instructions that the defense Is objecting to?
6 MR. SCHIECK: No, it's not. I'm looking at the other 6 'MR. SCHIECK: Your Honor, there’s an instruction
7| set. 7| that's towards the back that indicates -- it talks about not
8 THE COURT: The other one is wrong too? Okay. 8| being here to determine the guilt or innocense of anyone other
] MR. SCHIECK: I was gonna ask you to look at the 5| than the defendant. And it’s out position that there’s no
10| statute on that instruction also, Your Honor. And I just know 10| evidence of anyone else involved that’s been presented by ths
11| the number of the statute. 11| State and therefore it would improper to give that instruction
12 THE COURT: I think that’s actually case law. 12| implying that there was. It starts with “You are here to
13 "MR. KEPHART: Well, part of it is, because after the 13| determine the guilt or innocense of the defendant”. It's pretty
14| Zombic [phonetic] case, there was a lot of issues as to the use 14| close to the end.
15| of a weapon or in the manner in which it's used. And, so if 15 MR. KEPHART: It's about eight -- eight from the
16/ you look at this instruction there’s two different concepts 16| end.
17| they're talking about. They're talking about one that is 17 THE COURT: Okay. Five, 6, 7, 8. I've got the
18| designed, the -- the design is contemplated for the use to 18| evidence which you are to consider.
19| cause substantial bodily harm or death. And then the other 19 MR. KEPHART: Go one more.
20| one is device instrument material or substance under the 20 THE COURT: Okay. There we are,
21| circumstances in which it's used, attempted to use or threaten 21 (Pause in the proceedings)
22| to use is readily [sic] capable of substantial bodily harm or 22 MR. KEPHART: Well, Your Honor, first of all the
23| death. That's contemplating -- there’s both statute and case 23| defendant’s own expert had testified that this -- this case
24| law on that. 24| involved multiple assailants in his --
XIX-6 XIX-8
1 MR. SCHIECK: The case law that was superceded 1 THE COURT: Mr. Turvey.
2| by the statute, which was designed to alleviate the design 2 MR. KEPHART: Mr, Turvey did. Second, the jury
3| issue that came up in Zombic and I think that the -- starting on 3| had asked the guestion that was objected to as to being
4| line 4 language with any weapon is actually the language of 4| outside the scope of rebuttal on Detective Thowsen’s about
5| the statute. Deadly weapon means any instrument which if ~- 5| Doug’s car being searched. And also there was a question
6| any weapon, device, instrument, material and continuing to 6| asked by the jury as to Jeremy Davis, whether or not his place
7| the end. 7| was searched. So there is some questioning about whether or
8 THE COURT: Do you have -- you have the cite? 8| not there was anybody else involved here and they're
9 MR. SCHIECK: I sure don't, Your Honor, I'm sorry. 9| specifically instructed with this instruction they're not to
10| I don't have it off the top of my head. 10| consider that for purposes of guilt and innocense in this case.
11 MR. KEPHART: I don't know it either. I know there 11| And it’s a stock instruction that we always give because there’s
12| was some cases after Zombic, ‘cause they were -- that was the 12| always that chance that a jury may thing other people are
13| cause of the statute change, but I don't -- I don't know it. 13| involved, Even if there isn't any evidence to support that,
14 MR. SCHIECK: I can eheck the statute during the 14| there’s always that chance that theyre thinking that, hey,
15| break, Your Honor. ' 15| they, you know, he could have done it with someone else or is
16 THE COURT: Okay. So we need to get that typo 16 | there somebody else involved here. That's not what we're
171 corrected. I'll have the JEA type it up. Get that corrected and 17| here for, we're here to determine the guilt or innocense of Ms.
18| then there’s one in the old packet that starts, “the fact that a 18| Lobato, not anyone else. So they're not to determine that.
19 witness has been convicted of a felony”. 19 MR. SCHIECK; Your Honor, I think his argument
20 MR. KEPHART: Mm-hmm. That should be in this 20| pretty much concedes there is no evidence. There may have
21| one as well, Yeah, itis. It's about 2/3rd of the way in the 21| been a couple of inquiries from the jury that they're curious
22| packet. The reason we offéred that, Your Honor, is because 22| about why certain things weren’t done in the investigation of
23| Mr. Pyszkowski is felon and he testified that he's a felon. 23| this case. That certainly neither one of those question, which
24 THE COURT: Okay. That's right. 24| aren't evidence in the case, indicated anything about the guilt
XIX-7 XIX-9 0009 7 7
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1| of either Mr. Twining or Mr. Davis. In fa_ _.ney want to know 1| ask that it be chanywd or amended to just merely indicate that
2| about Mr. Davis’ house because of the testimony that the car 2| motive is not an element of the act of sexual penetration of
3| was left there, according to Blaise’s statement and according 3| dead human body and leave it at that, Of course we've
4| to Mr. Davis it was left there over Memorial Day weekend. Not 4| already got the instruction that tells that motive is not an
51 because he was involved in anything that happened on July 5| element of murder.
6| 8. Quite a quantum leap of reasoning that because the car 6 (Pause in the proceedings)
7| was at his house on May -- or Memorial Day in May that he 7 THE COURT: Motive is not an element of the crime
8| was involved in something an July 8", Likewise, with Mr. 8| of sexual penetration of a dead human body?
9| Twining there’s absolutely no evidence of his involvement in 9 MR. SCHIECK: Yes.

10| anything having to do with the death of Duran Bailey. Mr. 10 THE COURT: Does the state agree to that
11| Turvey said one or more people could have been involved, He 11| substitution?
12| didn’t say it was definitely more than one, he said one or 12 MR. KEPHART: I'm trying to -- I remember when
13| more. So I would ask that the Court not give this instruction. 13| we discussed this last time. I'm trying to remember what it --
14| It just invites the jury to speculate as to things that there’s no 14 MR, SCHIECK: I think last time there was a huge
15| evidence of. 15| Objection to the entire statute being vague and ambiguous.
16 MR. KEPHART: Well, this -- this tells ‘em not to do 16| There was a lot of discussion of it.
17| that, so. 17 MR. KEPHART: Well, there was in this area,
18 MR. SCHIECK: But it's fike telling somebody, you 18| because, see the -- it's almost like a strict liability type of thing
19| know, whatever you do don't lock over there, you know, it's 19| and - and 50, I mean you don't have to prove what her
20| like the first thing you want to do is look over there, 20| reasons for it were. All you have to do is prove that the -- that
21 THE COURT: The questions that Mr. Kephart 21| it occurred and -- and that's the purpose of the statute, is
22| referenced that came out from the jury came out because of 22| you're punishing the act versus the reason for it. And so, I
23| various facts and circumstances that have been put before the 23| mean we argued was the plain meaning of it is to punish the
24| jury and I do recall that testimony from Brent Turvey as well, 24| penetration of a dead human body, regardless of what you
XIX-10 XIX-12
1| so the Court overrules the objection. The instruction is 1| believe caused her to do it or caused him to do it. And I think
2| appropriate to be given in this case, 2| that's cleaner than just metive is not an element, I know -- I
3 The deadly weapon instruction has been retyped. 3| mean, we don't have to prove motive into anything, you know,
4 You know what, the spacing on it is different. 4} it's just -- it's just a -- I thought it was more -~ it's understood
5 MR. KEPHART: I can -- I can have it redone, Judge, 5| better by the way it reads now.
6| on our font, 6 MR. SCHIECK: I don't think there’s any plain
7 THE COURT: Richard, it looks like she’s got it like 7 | meaning to the statute.
8| triple spaced instead of double spaced. See how it -- 8 MR. KEPHART: Well, that's exactly the meaning of
9 THE COURT: Any other one? 9; the statute.
10 MR. SCHIECK: Just double checking, Your Honor. 1 10 MR, SCHIECK: Maybe that's the objection I've got.
11| had a guestion about the language on the sexual penetration 11 MR. KEPHART: Yeah. But that is the --
12| of the human body instruction, theres two of them. One of 12 MR. SCHIECK: I agree there’s no motive
13| which gives the definition of sexual penetration and that's 13| requirement.
14| somewhere in the middle. 14 THE COURT: The purpose of the statute?
15 MR. KEPHART: It's about four -- 15 MR. KEPHART: Yeah, that -- that’s --
i6 THE COURT: It's right after the self-defense. 16 MR. SCHIECK: For purposes of the statute I don't
17 MR, SCHIECK: The one after the definition, it starts 17| think -- I don’t think motive is an element of the crime. I think
18| out with “Plain meaning of the relevant statute. I don‘t 18| they're right on that. It's a general intent crime.
19| recognize that as being any jury instruction language to begin 19 MR. KEPHART: So if you reads the purpose of the
20| with. If the intent is to inform the jury that motive is not an 20| statute is to punish the act of sexual penetration to a dead
21| element of sexual penetration of a human body -- of dead 21| human regardless of motive says the same thing. I mean, I
22| human body, 1 think we can phase it in such a way without 22| don't -- I can't remember what Phil and Gloria, and we were
23| starting with “Plain meaning of relevant statute”, there’s no 23| arguing about with this, but I remember that there was some -
24| reference to what statute they're talking about. So I would 24| -- quite discussion on that and I'm thinking that we were -- we
XIX-11 XIX-13 000978

ROUGH DRAFT JURY TRIAL - DAY 19



Michelle
Text Box
000978


XIX-15

NV v. LOBATO 10/5/06
1| agreed on the plain meaning' of the stat\lke;"but I think it reads 1) thisis wha; You’d be-¢elling the jury .'s jchat .there 1s ewdence..
2| the same if you say the purpose of the statute is to punish the 2| They're making an argum?nt that th'_s s ewdenc.e 'and ?XPlams
3| act of the sexual penetration. 3| to the jury why — I mean it tells the jury that this is e\nder-lce
4 THE COURT: Do you like that language better? 4| that, ye_-ah, that they gave to you that you have to determine
s MR. SCHIECK: Well, I I - I don’t think the 5| whether or not the defendant we.ls here o.r not. In the c.ase
6| purpose of any statute is to punish. The purpose of statute is 6 that_ we - I mean in the 'nSt'rUCtlon we give to Y°“' we just
2| set for our laws to be followed. 7| basically alibi. We're not going so far as to saying that they
8 MR. KEPHART: Well, that's kinda what the 8| have given you evidence or we haven't given you any
9| argument — 9| evidence. I believe it's argument. You could certainly argue
10 MR. SCHIECK: 1 think it's up to the -- whatever 10| that later, but it's not something that y'ou want to be
11| body is in charge of doling out punishment. I mean if you're i1| presenting in the jury instruction. Their second sente‘nce they
12| convicted of a crime, it's the Court's determination of what’s 12| talk about essential elements of the offense, he says including
13| punishment is going to be. 13| the presence or involvement of the defendant, the sef:on.d
14 THE COURT: The purpose of the statute is to deter? 14| portion of that is wrong as a statement of law. Identity is not
{5 MR. SCHIECK: That would -- that's better than 15| an element of the offense. So by making them put that in
16 punish. _ 16| here like this it is -- it’s not the correct statement of the law, so
17| MR. KEPHART: That — okay, plain meaning or the 17} that’s incorrect there as well. And I looked at the instr'uction -
18| purpose or however you want to say it, that's - that's -- I 18| I mean in the cases that they have cited and they’ve. cited tlhe
19| guess that's fine. 19| United States v. ques [phonetic], saying approved instruction
20 (Pause in the proceedings) 20| statute same fqrm [sic]. That was instruction that the court
2 THE COURT: And motive is not an elem enf of that 21| rejected and then used a form of their own where they talked
27| crime? 22| - well, he talks about alibi. But -~ and then the Nesfer v.
2 MR. SCHIECK: That's fine. 23| Sfate was a -- when they were concluding the two differences
94 (Pause in the proceedings) 24| between reaso_nabte doubt and the instruction involving the
XIX-14 XIX-16
1 THE COURT: Okay. We'll have that one typed up. 1| alibi. I think the alibi in our instruction is dlearly the statement
21 Any others? 2| of the law, defining what alibi is and it doesn't give any kind of
3 MR. SCHIECK: Other than the alibi, we had offered 3| insinuation that any type of evidence was presented by -- 1
4| an alternative to their alibi instruction. Does the court want to 4| mean supported by the Court’s reading of the statement to the
5| hear argurnent on that at this time? 5| jury.
& THE COURT:; Do you have that typed up for me? b MR. SCHIECK: If I might, Your Honor? This
7 MR. SCHIECK: Yes. With the change as to time and 7| instruction is very similar to the instruction that we give in seif-
8| place. : 8 | defense cases where the jury is told that there’s been evidence
9 THE COURT: Okay. That was a typo we discussed 9| of self-defense proffered by the defendant, which shifts the
10| on the phone. Let me just -- I know she typed it up for me, 10| burden to the state to prove that it was not an act of seif-
11| so. 11| defense. Alibi is the same type of offense, Once a defendant
12 {Pause in the proceedings} 12| presents any evidence of alibi, the burden is on the state to
13 MR. KEPHART: Okay. Thanks. 13| disprove that there was an alibi. The burden remains with
14 MR. SCHIECK: It just changed right there. 14| them and that’s what this instruction makes clear. It's not
15 (Pause in the prbceedings) 15| intended to change or modify. It's the law in the state of
16 THE COURT: and you want this one put in place of 16| Nevada that this made clear what that burden is. In fact there
17| the one that the State’s got that starts “A, quote, “alibi” 17| was -- there was time not too long ago, within the last 30 to
18| unquote, “amounts to”, 18| 40 years where the burden was on the defendant to prove the
19 . MR, SCHIECK: Yes, Your Honor. 19| alibi by a preponderance of the evidence in order to gain an
20 THE COURT: Does the State have any opposition? 20| acquittal. And obviously the Supreme Court said you can't do
2i MR. KEPHART: We do, Your Honor. The flrst 21| that, you can't put that burden on the defendant, because an
22| sentence in their instruction I believe is argument to the point 22| alibi negates elements of the defense and that is the person
23| where they're telling the jury that -- that what they have 23| who committed the crime, So, yes, identity is an element of
24} produced or what they’re -- what they have given, because 24| the crime of first degree murder. You can prove that there
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1| was a first degree murder, but you have. __ prove the identity 1 MR. SCHicCK: That's true.
2| of the perpetrator. That is an element of convicting someone 2 THE COURT: It's the not guilty part that's the
3| of first degree murder. So to say identity is not an element it's 31 important part.
4| totally erroneous. And once it's been raise, and I don't care if 4 [Laughter]
5| they say you can't believe a single perseon that lives within 20 5 MR. SCHIECK: No, as we like that “must” though.
6| miles of the State of -- or the city of Panaca, there has been 6| That's fine, Your Honor.
7| evidence offered of an alibi and the burden is now on them to 7 THE COURT: Well, we can -- we can do that. I
8| prove that in fact the alibi is not true and the jury is entitled to 8| don' like your first sentence is my main problem for the
9| be instructed to that and I would submit it. 9| argument reason, so [ like the State's first sentence. It reads
10 MR. KEPHART: Your Honor, in the instruction that 10| more consistent with language of instructions.
11| we've offered, that specifically says that. If after a 11 Do you care on the “you must find” or “she is
12| consideration of all the evidence you have reasonable doubt as 12| entitled to"?
13| to whether the defendant was present, the time and place the 13 MR. SCHIECK: Either one is fine with the defense,
14| crime was committed, she is entitled to a verdict of not guilty. 14| Your Honor,
15| There's nothing shifting burdens there. We're telling them, 15 MR. KEPHART: Whatever you want to do, Judge.
16 basically this is what an alibi is, and if you believe, after 16| That's fine. We've always given she’s entitled -~ I mean
17| considering all the evidence, you have a doubt as to whether 17| they're entitled to a verdict of not guilty, it's like you're not
18] or not the defendant was present at the time and place of the 18| ordering them to do something it's just that they’re making
19! crime, she’s entitled to a verdict of not guilty. And that's 19| that determination based on an entitlement of the law, so,
20| specifically saying that. But when they go into their position 20 THE COURT: Since Mr. Schieck doesn't care we'll
21| basically theyre saying, there is evidence, you'd be saying 21| leave it that way then.
22| that. And Il submit it, Your Honor. 22 Go off the record.
23 THE COURT: [Sneezing]. 23 {Court recessed at 11:39:04 a.m. until 11:43:38 a.m.)
24 MR. KEPHART: Bless you. 24 (Jurors are not present)
XIX-18 XIX-20
1 THE COURT: Thank you. I think the -- the last 1 THE COURT: Okay. I had the JEA retype the alibi in
2| sentence of both of *em is essentially the same. I do agree 2| accordance with our discussions. Does anybody have any
3| that the first sentence of the defendant’s proposal is more akin 3| opposition to this one being given?
4| to argument than to language that should be in an instruction. 4 MR. KEPHART: Let's see.
5| But it sounds like the middle sentence, “it’s the state’s burden 5 MR. SCHIECK: No, Your Honor, I think that
6| to establish beyond a reasonable doubt each of the essential 6| addresses the concern we had the burden of proof, so that's
7| elements of the offense,” that if we took out the word 71 fine with us.
8 “including” and put the word “and” instead -- and the presence 8 MR. KEPHART: That's fine, Judge. We've -- I've
9| of it -- and involvement of the defendant, I think that would be 9| already addressed our objection to their instruction, but I
10| a more accurate statement of the law. And we could put that 10| understand you're giving this one, so.
11| sentence in the middle of the State’s proposed one. Kind of 11 THE COURT: Okay. Do you want yours marked as
12| cut and paste 'em. 12| State’s offered, not given?
13 So I'm gonna step down and have the JEA type that 13 MR. KEPHART: Yes, Your Honor,
14| up. 14 THE COURT: All right. And here’s the one on the
15 MR. SCHIECK: So the second sentence is gonna be 15| statute. Here’s the one on the deadly weapon.
16| inserted into the middle of the State’s instruction? 16 {Pause in the proceedings)
17 THE COURT: Right. I think the last sentence is the 17 THE COURT: Any opposition to the purpose of the
18| same on both, isn't it? 18| statute?
19 MR. SCHIECK: I think our says you must find the 19 MR. SCHIECK: No, Your Honor.
20| defendant not guilty and theirs is slightly different. 20 MR. KEPHART: I don't have any opposition to the --
21 THE COURT: It says she is entitled to a verdict of 21| that either, Judge.
221 not guilty. 22 THE COURT: Okay.
23 MR. SCHIECK: Right. A slight difference. 23 MR, KEPHART: I -- I'm just kinda wondering, 1
24 THE COURT: They're both correct. 24| mean we're looking at the different types here and they still
XIX-19 XIX-21 ‘;-\ ' 000980
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1| appear differently. I mean does -- I dof~iow. Do you have 1 MR. KEPE=RT: No, I don't have any objection to
2| a concern with that at all, Your Honor? 2| that.
3 THE COURT: No. 3 THE COURT: Okay. And I'll take us off the record
4 MR. KEPHART: Okay. 4| il we get that typed up.
5 THE COURT: I think they're close enough. 5 (Court recessed at 11:49:52 a.m., until 11:50;35 a.m.)
6 MR. SCHIECK: I don't think it matters when they 6 (Jurors are not present)
7| read the instructions. 7 THE COURT: -We're gonna now number the
8 THE COURT: And then the deadly weapon with the 8| instructions.
9| typo corrected. Deadly weapon means. Will or is likely to. 9 Number 1, It is now my duty as Judge.
10| Any opposition to that one? 10 - Number 2, If, in these instructions.
11 MR. KEPHART: No, not by the state, no. 11 Number 3, An information is.
12 MR. SCHIECK: No, Your Honor. 12 Number 4, In this case the defendant is accused in
13 THE COURT: Okay. Any others? 13| an Information.
14 MR. SCHIECK: No, Your Honor, not from the 14 Number 5, Murder is.
15| defense. ‘ 15 Number 6, Malice aforethought means.
16 MR. KEPHART: Not by the state. 16 Number 7, Express malice is,
17 THE COURT: Okay. We've got the two at the back - | 17 Number 8, The prosecution is not required.
8| - . 18 Number 9, Murder of the first degree.
19 MR. SCHIECK: We wanted the second of the two, 15 10, The law does not undertake to measure in units
20| Your Honor. 20! of time.
21 THE COURT: The longer one? 21 Number 11, The crime of first degree murder.
22 MR, SCHIECK: Yes. 22 Instruction Number 12, Murder of the first degree
23 THE COURT: “It's the constitutional right of a 23| includes murder which.
24| defendant in a criminal trial that he may not be compelled to 24 Number 13, Manslaughter is.
XIX-22 XIX-24
1| testify. Thus the decision as to whether he should testify is 1 MR. KEPHART: Your Honor, could you -- probably
2| left to the defendant on the advice and counsel of his attorney. 2| not have -- hold on. On Number 12, we had -- I think it's 12,
3| You must hot draw any inference of guilt from the fact that he 3| isit 12, Dave?
4| does not testify, nor should this fact be discussed by you or 4 MR. SCHIECK: I think so.
5| enter into your deliberations in any way.” 5 MR. KEPHART: Number 12 we had deleted a
6 MR. SCHIECK: Yes, Your Honor. 6| portion of that from the original packet that I gave you
7 THE COURT: Should we change “he” to “she”? 7| involving involuntary manslaughter. Does it -- it doesn't say
8 MR. KEPHART: You can if you wanted to, 8| anything on there about involuntary manslaughter, does it, on
9 MR. SCHIECK: I think to be consistent we probably 9| the one you have?
10| shouid. 10 THE COURT: The Number 12 that I have says
11 THE COURT: Okay. From “his” to “her”. While 11| “Murder of the first degree includes murder which is any kind
12| that’s getting typed up, we have one form of verdict, any 12| of willful, deliberate and premeditated killing.
13| opposition to the form of verdict? 13 MR. KEPHART: Okay.
14 MR. SCHIECK: No, Your Honor, 14 THE COURT: All murder which is not Murder of the
15 THE COURT: That will given backed by the Court -- 15| First Degree is Murder of the Second Degree. Murder of the
16| by the court clerk. And then where did you want me to put 16| Second Degree is murder with malice aforethought, but
17| the -- the Fifth Amendment. 17| without the admixture of premeditation and deliberation.
18 MR. SCHIECK: Somewhere around the reasonable 18 MR. KEPHART: Okay. That's it then.
19| doubt instruction would be fine. 19 THE COURT: Okay.
20 {Pause in the proceedings) 20 So, Number 13, Manslaughter is.
21 THE COURT: You want it right after reasonable 21 Number 14, The heat of passion.
22| doubt? 22 Number 15, The crime of murder may include.
23 MR, SCHIECK: That's good, Your Honor. 23 Number 16, You are instructed that.
24 THE COURT: Any opposition? 24| Number 17, Deadly weapon means.
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1 Number 18, The State is not re__.red to have 1| that his father has 'gvﬁ&erning dates and times of a trip to
2| recovered the deadly weapon. 2| Idaho.
3 Number 19, The killing or attempted killing. 3 MR. KEPHART: That’s correct, Your Honor.
4 Number 20, The right of self-defense. 4 THE COURT: Okay. Is there anything further that
5 21, Actual danger. 5| we need to do with regard to the instructions or the form of
6 22, If evidence of self-defense is present. 6| verdict?
7 23, If a person kills ancther in self-defense. 7 MR. KEPHART: I -- the State doesn't have anything
8 24, A person who commits a sexual penetration. 8| further.
9 25, The purpose of the statute is to deter the act of 9 MR. SCHIECK: No, Your Honor.
10| sexual penetration of dead human body. 10 THE COURT: Okay. I'm gonna make copies of the
11 Number 26, The flight of a person. 11| instructions to hand out to the jury and we‘ve got 14 of them,
12 27, No act committed by a person while in a state of 12| right? And you guys have your copies, right?
13| voluntary intoxication. That's 27. 13 MR. KEPHART: Yes.
14 28, The fact that a witness has been convicted of a 14 THE COURT: And defendant’s counsel nodding their
15| felony. 15| head up and down, so I'm gonna make 15,
16 29, An, quote, ™alibi”, unquote, amounts to. 16 And we'll see everybody at 1 o'clock unless there’s
17 Number 30, To constitute the crime charged. 17| something further.
18 31, The defendant is presumed innocent until the 18 MS. GREENBERGER: Thank you, Your Honor.
19| contrary Is proved. 19 MR. SCHIECK: Thank you.
20 32 will be the right to remain silent, one that the 20 MS. GREENBERGER: Have a nice lunch.
21| defense requested. 21 THE COURT: Thanks. You too.
22 33, You are here to determine the guilt or 22 {Court recessed at 11:58:01 a.m., until 1:21:22 p.m.)
23| innocense. 23 (Jurors are present)
24 34, The evidence which you are to consider. 24 THE COURT: Good afternoon. Let the record reflect
XIX-26 XIX-28
TWINING - DIRECT
1 35, The credibility of believability. 1| that resuming trial in State versus Lobato, under C177394, in
2 36, A witness who. 2| the presence of the defendant, together with her three
3 37, Although you are to consider only the evidence. 3| counsel. The two prosecuting attorneys are present. And the
4 38, In arriving at a verdict in this case, 4| ladies and gentlemen of the jury are present as well,
5 39, If, in your deliberation, you should desire to be 5 We are proceeding forward in the case. We had
6| further informed. 61 taken a couple of State’s rebuttal witnesses out of order, but
7 Number 40, When you retire to consider your 7| we are returning now to the defendant’s case in chief and
8| verdict. 8| defendant may call their next witness.
9 41, Now you'll listen to arguments of counsel, 9 MR. SCHIECK: We would call Douglas Twining, Your
10 (Pause in the proceedings) 10| Honor,
1 THE COURT: 32, we now have is, It is the 11 THE CLERK: Please come all the way forward.
12| constitutional right of a defendant in a criminal trial. 12| Remain standing and raise your right hand. :
13 (Pause in the proceedings) 13| DOUGLAS TWINING, DEFENDANT’'S WITNESS SWORN
14 THE COURT: Mr. Schieck had advised the Court at 14 THE CLERK: Thank you, please be seated. State
15| the end of the day yesterday at sidebar that Doug Twining 15| your name and spell it for the record, please, ’
16| would be the defendant’s last witness, 16 THE WITNESS: My name is Douglas Howell
17 MR. SCHIECK: Correct. 17| Twining, D-0-u-g-l-a-s H-o-w-g-I-| T-w-i-n-i-n-g.
18 THE COURT: Sc I assumed from that, that the 18 THE COURT: You may proceed, Mr. Schieck.
19| defendant will be taking the Fifth and so that it why it would 19 MR. SCHIECK: Thank you, Your Honor,
20| be appropriate to include this instruction. 20 DIRECT EXAMINATION
21 MR, SCHIECK: That's correct, Your Honor, 21| BY MR. SCHIECK:
22 THE COURT: Okay. 22 Q  Mr. Twining, where did you reside in July of 2001?
23 MR. SCHIECK: And with respect to Douglas, they 23 A At my parents’ house at 3899 Montell Avenue.
24| just stipulated that he can testify as to some documentation 24 Q Isthat here in Las Vegas?
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1 A Yes,sir. R 1 A I believe'sne -- she probably spent the night a
2 Q  And how long had you been living there in -- as of 2| couple times, you know, during the couple months I hung
3] July 20017 31 around with her.
4 A Approximately -- since 1996. 4 Q During -- when did she first spend a couple of nights
5 Q  So about five years? 5| at your house, that you recall?
6 A Yeah. 6 A Probably like in May, June.
7 Q  Are you acquainted with an individual by the name 7 Q  Now you'd indicated that you -- you met her
8| of Kirstin Blaise Lobato? - 8| approximately in June of 2001 and you just say -- said that she
9 A Yes, sir. 9| may have stayed at your house in May. Are you sure exactly
10 Q Do you see her here in court today? 10| when you met her?
11 A Yes, sir. 11 A No, it could have been the end of -- the end of -- it
12 Q  And where is she seated and what is she wearing? 12| was either the middle to the end of May, or April, right around
13 A She's wearing a light colored dress behind that 13| in there some where. I can't recall exactly.
14| monitor right there at the defendant’s table. 14 Q You're not sure of the exact date?
15 Q Between the two other young ladies? 15 A No.
16 A Yes,sir. 16 Q Okay. Now did there come a point in time where -
17 MR. SCHIECK: Okay. Could the record reflect the 17| Blaise started staying at your house more regular?
18 identification of the defendant, Your Honor. 18 A She stayed -- yeah, there was.
19 THE COURT: The record shall so reflect. 19 Q When was that?
20| BY MR. SCHIECK: 20 A That would be the end of -- probably the end of
21 Q Do you recall when you first met Blaise? 21| June.
22 A Yes, sin 2 Q 20017
23 Q When was that? 23 A Yeah,
24 A It was approximately May to June -- early June, I 24 Q Okay. How long did she stay there during the end
XIX-30 XIX-32
TWINING - DIRECT TWINING - DIRECT
1| believe in 2001, 11 of June at your house? At your parents’ house?
2 Q  And do you recall where you met her? 2 A Probably a couple few days at a time and I think
3 A I believe I met her at Steve’s -- a guy named Steve's 3| actually she stayed there for approximately a week in July.
4! house. 4 Q Let's stick with June for right now.
5 Q Do you know Steve’s last name? 5 A Okay.
6 A I believe it's like Pyszkowski or actually no, I don't ) Q Wwe'll getto July. Okay. Did -- and who was fiving in
7 recall. It’s like a Polish sounding kinda name. 7| your house -~ in your parents’ house, besides yourself at that
8 Q Does Pyszkowski sound familiar? 8| period of time?
9 A Yeah, that -- that could be. 9 A My mother, my father was in and out on business
10 Q  And you were still living at Montell at that time? 10| and myself.
11 A Correct, sir. 11 Q  And your mother’s name?
12 Q  And how well did you get to know Blaise at that 12 A Violet Marie Twining.
13| time? 13 Q  And your father's name?
14 A We had, you know, seen each cther and hung out 14 A Thomas Howell Twining.
15| for awhile. 15 Q  Did there ever come a time, after Blaise had stayed
16 Q There -- did there -- 16| with you at the June that she went somewhere else?
17 A Got to know -- 17 A She had went to Panaca to her parents’ house, I
18 Q I'msorry, go ahead. 18] believe.
19 A — gotto know each other. You know, friends. 19 Q Do you recall when she left to go to Panaca?
20 Q Did there ever come a time where she stayed at 20 A She had - I think maybe July 2™, I think sticks out.
21 your house? 21 Q  Are you sure of the date or is that just -
22 A Yes, sir. _ 22 A No, I'm not sure of the date atall.
23 Q And I want to break that down. Were there any 23 Q Did you take her to Panaca?
24| times that she would stay for a day or two, for instance? 24 A [ took her to Panaca -- no, I did not. 000983
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1 O  Onluly 2™, I'm talking about-_ 1 A I though’t‘n:’ was gonna be nicer than it was. It was
2 A No. 2| pretty dry, the desert air, you know, blowing in your eyes and
3 Q  What was she driving? 3| stuff, but --
4 A She was driving her - okay, it was July 2" and she 4 Q How long did --
5| was driving her red Fero -- or I -- 1 think it's a Fiero, yeah. 5 A -- it was evening, it wasn't too bad.
6| Mazda Miata or Fiero. 6 Q  -- do you recall how long it took you to drive up
7 Q Was it a big car? 7| there?
8 A No, a little car. 8 A To the best of my recollection several hours. Like
9 Q  Now you're how big? How tall are you? 9| about three hours, I think. Two and a half, three hours. I
10 A I'm'6"6, 10| don't recall.
11 Q Did you ever ride in that car? 11 Q  Had you ever been to Panaca before?
12 A No 12 A No, sir.
13 Q  Why not? 13 Q  During that period of time did you have a cell
14 A Idont think I'd fit in there. 14| phone?
15 Q  So did Blaise take her car, to your knowledge, to 15 A Yes, sir. Actually, I'm sorry, it was my father’s cell
16| Panaca on July 2™ when she went? 16| phone.
17 A Yes 17 Q Okay. Did you have a cell phone that you used?
18 QQ  She didn't leave it at your house? 18 A Yes, sir,
19 A No. 19 Q  And during the period of time while Blaise was in
20 Q Did you assist her packing to -~ 20! Panaca between the 2™ and the 9%, were there any phone
21 MS. DIGIACOMO: Objection, leading. 211 calls between you and her?
22 THE COURT: Sustained. 22 A Yeah, there was numerous phone calls.
23| BY MR. SCHIECK: 23 Q I'm gonna hand you what's been marked as
24 Q You said that she left on July 2™, can you tell us 24| Defendant’s Exhibit EE.
XIX-34 XIX-36
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1| what happened prior to her leaving on July 2"? 1 MR. SCHIECK: May I approach, Your Honor.
2 A Prior - in the moments prior to her leaving? 2 THE COURT: You may.
3 Q Yes. _ 3| BY MR. SCHIECK:
4 A AsIrecall, I helped her load up some bags and said 4 Q I'm gonna show you what’s been marked as
5| goodbye. 5| Defendant’s Proposed Exhibit EE and ask you to just look at
6 Q Do you recall how many bags? 6| that briefly and tell me if you recognize what it is?
7 A No. Itwasn't'too many. It wasn't a very big car 7 A It looks to be my father’s cell phone bill from Verizon
8| and, you know, there was maybe several. 8! Wireless for July 2001, July 9", 2001, this page.
S Q  When was the next time you saw Blaise after July 9 Q Have you looked at all the pages?
10| 2™ 10 A Oh, I'm sorry. Oh, it says billing date July 9™. It
i1 A July 2 would be on the -~ the 8" - late the 8", 11| looks to be the whole month of -- from July 1% to July 9%,
12| early 9™. 12 Q  And you recognize that as your father's phone bill
13 Q  And where was that? 13| that -- on the cell phone that you used?
14 A In Panaca. 14 A 275-9271, yes.
15 Q  And how did you get to Panaca? 15 Q  That was your number?
i6 A I drove my white Mustang convertible. 16 A Yes, sir.
17 Q And what happened when you got to Panaca? 17 MR. SCHIECK: And move to admit Defendant’s EE,
18 A I met with Blaise and her parents and said hello and 18| Your Honor,
19| -- her dad helped me put my top up on my convertible and we 19 MS. DIGIACOMO: No objection.
20| came back to Vegas. 20 THE COURT: Granted.
21 Q  Was your top down all the way from Las Vegas to 21 (Defendant’s Exhibit EE, admitted)
22| Panaca? 22| BY MR. SCHIECK:
23 A Yes, sir. 23 Q  Mr. Twining, I'm going to illustrate this for you on a
24 Q  Was that comfortable? 24| projection device here that you can actually see on the screen
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1} in front of you, okay, when I put it up he.... Do you recall 1 Q Would ybcrhave called her when she got there? ‘

2| testifying at a prior proceeding? 2 A Yes.

3 A Yes, sir. ' 3 Q Do you recall doing so?

4 Q Do you recall during that proceeding that you had 4 A Idon%recall, but I'm sure I called her numerous

5: circled the number of phone calls that you had made to 5| times, so.

6! Panaca with your cell phone? 6 Q Do you have any reason to doubt the accuracy of
7 A Yes, sir, 7| your phone records?

8 Q  And those were circled in red? 8 A No.

9 A I don'trecall the -~ I think I highlighted them. I 9 Q We're just gonna continue over. Were you calling
10| don't recall if I highlighted them or circled them, but I did 10| her a number of times while she was up there?
11| indicate numerous phone calls. 11 A Yes,
12 Q  Well, let me show you portions of the phone bill you 12 Q Did you call her almost every day?
13| just identified. This is the document EE that you were just 13 A I believe so.
14| looking at? 14 Q There appears to be two calls on July 3",
15 A Okay. 15 MS. DIGIACOMO: Objection, leading.
16 Q - Appears to be a phone call circled on July 2™ at 9:00 16 THE COURT: Sustained.
17 p.m. to Panaca, is that correct? 17| BY MR. SCHIECK:
18 A I --vyou're talking about right in the center? 18 Q  How many calls are there on July 3" to Panaca?
19 Q Yes, line 781, And I can zoom in if you need me to. 19 A From what I can see on the screen theres two calls
20 A Isee Panaca, I don't see that it's incoming or 20| on there so far.
21| outgoing. I don't know how they indicate that. 21 Q There's additional calls on the 3™, We'll scan down.
22 Q If I show you the top of the page, it says called from 22| Do you see any further -- any other calls to Panaca?
23| and called to, does that help you? 23 A I don't see any other circled ones. And I don't see
24 A Okay, yes. 24| any other calls to Panaca, no.

XIX-38 ‘ XIX40
TWINING - DIRECT TWINING - DIRECT

1 Q Okay. So that would indicate a call to Panaca at 1 Q Okay. You were also -- on this phone bill does it

2| 9:00 p.m. on the 2"7? 2| reflect calls that you received?

3 A That's correct. .3 A Yeah, according to the bill.

4 Q Okay. And do you recognize the phone number that 4 Q  Does it show the number of the person that called

5| was called from your cell phone? 5| you though? -

6 A Idont--Idon'trecall the number at all. I don't 6 A Yeah, it looks like it does.

7| recall any of the phone numbers. 7 Q Ordoes it just show -- oh, on the -- T'll withdraw

8 Q@ And can you read the phone number though? 8| that question, Your Honor. Turning to the next page, do you

9 A The phone number that’s circled is 702-728-4589, 9| recall whether or not you called Blaise on the 4™ of July?
10 Q@ And as you sit here today do you know whose phone 10 A Ibelieve I did.
11| number that was? 11 Q  Would the phone bill reflect that?
12 A Like I don't have -- I don't recall any of the phone 12 A I may have called her from my home phone, but the
13| numbers from back then. 13| phone bill probably would reflect it if I called her from my cell
14 @  And, again, there shows another phone call on the 14| phone. It should.
15| 2™, 11:40 p.m. to Panaca? 15 Q  On July 4%, can you tell if there's any calls to
16 A Line 789? 16| Panaca? ‘
17 Q Yes. 17 A Looks like two. Yes, it looks like two that are circled.
18 A Yeah, 702-728-4589, yes. 18 Q Do you recall whether or not you called Blaise on the
19|  Q Other than Blaise, did you know anyone else in 19§ 5% of July?
20| Panaca? 20 A I don't recall offhand, but I probably did.
21 A No. , 21 Q  You had talked about your house phone. Was there
22 " Q And you'd indicated that you'd thought she’d gone to | 22| a phone in your house also?
23| Panaca on July 2°%? 23 A Yes.
24 A Correct. 24 Q Do you recall whether you ever used that to call
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1| Blaise while she was in Panaca during the.. week? 1 A It was berore noon. :
2 A Idont recall for sure, but it’s quite possible that I 2 Q Can you -- any closer estimate than that -- than
3| did. That would be in the long distance records from that 3| that, or is that the best you can do?
4| phone. 4 A It was between 9:00 and noon.
5 Q Okay, where -- I'm just gonna show you the 5" real 5 Q  Okay.
6| quickly. If you could just -- if I'm going to fast just let me 6 A Probably closer to like 10:00.
7| know. Would it be fair to say you're not seeing any calls to 7 Q  And do you know where he was going?
8| Panaca? 8 A He was going to Boise, Idaho.
9 A Yeah, I don't see any on here. There's one there. 5 Q I'm going to show you what's been marked as
10 Q Okay, at 7:34 p.m.? ' 10| proposed BBBB.
11 A Correct, line -- line 931 to Panaca. 11 MR. SCHIECK: May I approach, Your Honor?
12 Q Do you recall whether you called Blaise in Panaca on 12 THE COURT: You may.
13| the 6% of July? 13| BY MR. SCHIECK:
14 A I don't recall offhand. I would assume I did. 14 Q This is BBBB, do you recognize what that document
15 Q  I'm going to scan down the 6™ and at the vety 15| is?
16| bottom we've already gone to the 7, would it be fair to say 16 A A copy of my fathet's time sheet from July of 2001
17| you don't see any calls to Panaca on the 6"7? 17| for HDR Construction Control Corporation. ‘
18 A Yeah, no cell phone calls. 18 Q  And do you know, did your father bring that to Court
19 Q  What about the 7", do you recall specifically on the 19| and provide it to us?
20| 71 20 A Yes, I gotit from his previous employer for her.
21 A Idont recall offhand. I justsaw two on the bill 21 Q  And that reflects his first day of work in Idaho as
22| there. More than two. 22| being on what day?
23 Q  Were there any calls on the 7 or the 8" to Panaca? 23 A July 9% --
24 A Isee three on the 7%, one on the 8™ 24 MR. SCHIECK: Move to -
XIX-42 XIX-44
TWINING - DERECT TWINING - DIRECT
1 Q  Now youd indicated that you had traveled to Panaca 1 THE WITNESS: -~ 2001.
2| to pick up Blaise on the night of the 8%, early morning on the 2 MR. SCHIECK: Move to admit BBBB.
3| o, 3 MS. DIGIACOMO: No, objection,
4 A Yes, sir. 4 THE COURT: Granted.
5 Q Did you surprise her when you went up there? 5 (Defendant’s Exhibit BBBB, admitted)
6 A No. 6| BY MR, SCHIECK:
7 Q  To your knowledge did she know you were coming? 7 Q  So would this have been the trip that you took him
8 A Yes. ' 8| to the airport so he can go to work in Idaho?
9 Q How would she know that? 9 A Yes, sir.
10 A We had arranged, you know, me coming up there 10 Q  What time did you leave for Panaca on the 8" to go
11| and picking her up. 11| up and pick up Blaise?
12 Q Had you -- how had you arranged it? 12 A Mmm, somewhere around like 8:00 or 9:00 or
13 A Over the phore. 13| something like that, I think, or -- I'm not sure exactly what
14 Q  During some of these phone calls? 14| time. Somewhere after dinner.
15 A Yeah. 15 Q  8:00 or 9:00 in the evening?
16 Q Isthatavyes? 16 A Yes, sir.
17 A Yes, sir. Sorry, 17 Q  After you left for Panaca did you make any other
18 Q Do you recall what you were doing on Sunday, July 18| calls to Blaise?
19| 8", in Las Vegas? - : 19 A Several. I believe several.
20 A Sunday the 8%? Early in the morning taking my dad 20 Q Let me show you what is page -- it shows the July
21| to the airport for business and later that day doing a lot of 21| 8™ calls from your cell phone. Do you recognize any of those
22| running around preparing to go pick up Blaise. 22| calls?
23 Q Now you say taking your dad to the airport, do you 23 A Yes. It looks like the same number.
24| recall what time you took him to the airport, approximately? 24 Q And what do those calls reflect?
XIX~43 XIX-45 O O O 9 8 6
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1 A Outgoing calls to Panaca to 7. 1589, 1 A Yeah, I remember her father picked her up.
2 Q Now, I'm looking at the call at 10:46 p.m., indicates 2 Q  Picked her up at your parents’ house?
3! it was called from Alamo, Nevada to -- or incoming while in 3 A Yes, sir
4| Alamo, Nevada, Do you recall that call at ali? 4 Q Did there ever come a time when you were
5 A Incoming? Line 10247 5| interviewed by the police in connection with this case?
6 Q Yes. 6 A Yes, sir.
7 A Offhand, I dont. The -- T know I stopped for gas in 7 Q Do you recall what date they came out to interview
8| Alamo. 8| you?
5 Q The next ling, 1025, is a call from Alamo to Panaca, 9 A No, I don't recall the date at all. But there would be
10| do you recall that call? 10| -- there was a -- they took a statement though, so.
11 A Yeah, that looks like when I -- from the time it looks 11 Q  Okay, would the statement reflect the date they
12| like when I was leaving Alamo and probably letting Blaise 12| came out and talked with you?
13| know I was leaving Alamo. 13 A It should.
14 Q  If you didn't -- if you'd never been to Panaca hefore, 14 Q If I showed you the statement would it refresh your
15| how did you know how to find Blaise’s house? 15{ recollection as to the date?
16 A T had some directions and she was gonna guide me 16 A Ibelieve so.
17| in once I got there, ‘cause it -- dark, I guess. 17 Q Tl show you the first page.
18 Q How was she gonna guide you in? 18 MR. SCHIECK: May I approach, Your Honor?
19 A Over the phone. 19 THE COURT: You may.
20 Q  And did she do that? 20| BY MR, SCHIECK:
21 A Yes, 21 Q Do you recognize this as the first page of your
22 Q  Are these the calls that are reflected on the bill? 22| statement?
23 A From 12:45 to -- at 12:45? 23 A Yes, it looks like it.
24 Q Yes. 24 Q  And what date did they interview you?
-XIX-46 XIX-48
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1 A That seems a little bit later than I recall, but it could 1 A It looks -- the day of the statement 8/2/01.
2| -- it could’ve been that time. I thought it was around 2 Q  So August 2™, 2001?
3| midnight. It could’ve been later. 3 A Yes, sir.
4 Q  After you picked Blaise up in Panaca, where did you 4 Q And when they interviewed you on August 2™, 2001,
5| go? 51 did you give them anything?
6 A To my parents’ house in Vegas. _ 6 A I believe T gave them my phone records.
7 Q  So you drove back to Las Vegas with Blaise? 7 Q  The phone records we've just looked at?
8 A Yes, sir. 8 A Yes, sir,
9 Q  And so you would have got back to Las Vegas on the 9 Q Did you have those ready for them or not?
10} 9" some -- 10 A I think -- I think I had them -- I know I had them
11 A Yeah, it would have been early in the morning on 11| there, yeah. I believe they were -- they were readily
12| the 9™, 12| accessible.
13 Q Did -- where did Blaise stay when you got back on 13 Q Do you know Larry Lobato?
14| the 9%? ' 14 A Blaise’s father?
15 A With me. 15 Q Yes.
16 Q At your parents’ house? 16 A I've met him.
17 A Yes, sir. 17 Q Had you talked to him about -- or prior to the police
18 Q How long did she stay there? 18| coming to see you?
19 A Let me see. It was -~ I don't recall offhand. I think 19 A Yes.
20| it was around a week, I think. Five days, a week, maybe 20 Q Had you discussed the date of July 87
21| something like that. 21 A Yes.
22 Q Do you recall what day she left? 22 Q  Why did you give the police your phone records on
23 A 1don't offhand. 23| August 2™ when they came to interview you?
24 Q Do you recall how she left? 24 A To show them that I was going to pick her up.
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1 Q  After August 2™, did there CORh...d time that you 1 A 155, I think or something like that.
2| talked to the police again? 2 Q Okay. And did you get out of jail?
3 A Yes, sir. 3 A Yes.
4 Q And, as a result of that conversation, do you know 4 Q  Did you ever know whether or not your house had
5| whether the police went to your house? 5| been searched or your room had been searched at your
6 MS. DIGIACOMO: Objection, vague. 6| parents’ house?
7 THE COURT: Overruled. 7 A Yes. When I was in jail for that day, the homicide
8 MS. DIGIACOMO: As to time. 8| detectives came to the house and searched the house.
9 THE COURT: Withdrawn. 9 MS. DIGIACOMO: Objection, Your Honor, foundation
10| BY MR. SCHIECK: 10 THE COURT: Sustained.
11 Q Did you -- as a result of that conversation do you 11 MS, DIGIACOMO: Move to strike.
12| know whether or not -- do you know, first, did the police go to 12 THE COURT: Granted.
13| vour house and, second, if they did, when that was? 13| BY MR. SCHIECK:
14 A I don't recall exactly what date it was, but there was 14 Q  Were you ever served with an inventory of items
15| -- homicide detectives came to my house and served a warrant 15| seized from your house?
16| for a previous -- I had broken a window from before that I 16 A Yes, sir. It was at my house when I got - when I
17| didn't pay restitution on. 17| returned there from jail.
18 MS. DIGIACOMO: Objection, relevance. 18 Q Were items of yours on that list?
19 THE COURT: Counsel approach. 19 A Yes, sir.
20 {Off-record Bench Conference at 1:47:04, until 1:50:07) 20 Q Diditinclude shoes?
21 THE COURT: The objection is overruled. 21 A Yes, sirn
22| BY MR. SCHIECK: 22 Q Okay. What size were those shoes?
23 Q Do you remember the question? 23 A Somewhere between 14s and 15s.
24 A The question was, did Metro police come to my 24 Q You've got large feet?
XIX-50 XIX-52
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1| house and the other question was -- 1 A Yes, sir.
2 Q When? 2
3 A Okay. 3 MR. SCHIECK: Thark you. That’s all I have, Your
)4 Q Do you recall when they came to your house? 4| Honor.
5 A When would be on my -- the date I was arrested. I 5 THE COURT: Cross?
6| don't recall what date it was exactly. There should be a record 6 MS. DIGIACOMO: Thank you.
7| of that. 7 CROSS-EXAMINATION
8 Q Do you recall what month it was? 8| BY MS. DIGIACOMO:
9 A Was it December? I mean I don't-- no, I don't. I 9 Q Good afternoon.
10| don't recall actually. I mean if you have the paperwork. I 10 A Good afternoon, Ms. DiGiacomo.
11| don't have the paperwork with me. i1 @ How old were you in 20017
12 Q Did -- you indicated you were -~ when they came to 12 A 2001, would have been 38.
13| your house you were arrested because you had an outstanding | 13 Q How long had you known Steve and Kathy by the
14| warrant? 14§ end of June 20017
15 A That's correct. 15 A I've know Kathy for a couple of years I think, and
16 Q Okay. Did you have contact with the homicide 16} Steven I'd just met through Kathy.
17| officers at the jail? 17 Q  When they were living together?
18 A Yes, sir. 18 A Yes, ma'am.
19 Q Did you provide them with something? 19 Q  And are you sure when you met Blaise?
20 A Yeah, I gave ‘em information for a DNA test and 20 A Mmm, within -- within several weeks, yeah. Within
21| they confiscated my shoes. 21| several weeks,
22 Q  What type of shoes? 22 Q Okay. So when did you meet her?
23 A Nike tennis shoes. 23 A I think it was -- I'm gonna say the end of May.
24 Q  And what size shoes? 24 Q The end of May? 000988
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1 A Yeah. R 1| supply her the drugs?
2 Q Allright. well, let's approach it a different way. 2 A No.
3| When she went home on July 2™ to Panaca. 3 Q When she stayed with you at the end of June until
4 A Mm-hmm. 4| she went home July 2™, how long did she stay with you?
5 Q0 Do you know approximately how long you had 5 A Ithink it was less than a week. It was -- like I said
6| known her at that point? 6| before I'm not sure exactly.
7 A A couple months, I believe. 7 Q  The time that she stayed with you the end of June,
8 Q Okay. So a couple months. So possibly it was the 8| what was your relationship with her?
9| end of April when you met her? 9 A Trying to boyfriend -- trying to be boyfriend and
10 A Yes, it’s possible. 10| girlfriend. I liked her.
11 Q Okay. So you would have know her the entire 11 Q And so it’s fair to say you liked her and you wanted
12| month of May and the entire month of July? 12| a relationship with her?
13 A Yeah-- 13 A Yes, ma'am.
14 Q I mean, excuse me, June? 14 Q At that time were you intimate with her?
15 A - June. Yes. i5 A Yes, ma‘am.
16 Q Okay. And in fact when you first met her she wasn't 16 Q  You start -- you said that you had started out as
17| living with Steve and Kathy, she was just hanging out there, 17| friends with her through Steven and Kathy, at what point did it
18| correct? 18| become a more intimate relationship between the two of you?
19 A Oh,I -1 believe so. 19 A Probably the first time we focled around.
20 Q Okay. And she would hang out there and she would 20 Q Okay. ButImean when --
21| do drugs, correct? 21 A Idon't what -- I don't know what time -- I mean --
22 A Yes. 22 Q What time period?
23 Q Did you do drugs with Steve and Kathy as well? 23 A Well, yeah.
24 A Yes. 24 Q Was it before she moved in with Steve and Kathy?
XIX-54 XIX-56
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1 Q Did you do drugs with Blaise, as well? 1 A I'm not exactly clear when -- when that transition
2 A Yes, 2| was, you know, the --
3 Q  Methamphetamine? 3 Q Oh. Itis possible then, before she actually moved in
4 A Yes, ma'am. 4! with Steve and Kathy that she would have stayed over for the
5 Q Do you know who supplied the methamphetamine 5| night?
6| when you did it with either Blaise or Blaise, Steve and Kathy? 6 A Yeah, it's possible.
7 A Offhand, no. It was -~ people had it around. 7 Q And she, at times, would stay with you at your place
B Q Okay. So there’s times when you brought the 8| as well?
9| methamphetamine to the party? 9 A AsIrecall, yes.
10 A Yes, ma'am. 10 Q  And the times that she started to stay with you, is
11 Q And times when Steve or Kathy brought the 11| that when the relationship or the intimacy began?
12| methamphetamine? 12 A Yeah, I would say so.
13 A Yes, ma'am. 13 Q Okay. The bags that you helped Blaise load up on
14 Q And times when Blaise even had the 14| July.2™, were those the same bags she brought with her from
15| methamphetamine. 15| Steve and Kathy's to your house?
16 A IfIrecall, I would assume that. I don't recall 16 A For the most part. There might have been like a --
17| offhand, but I would assume so. We were all - we were all 17| you know, I think there was some plastic bags.
18! doing it. 18 Q Okay. Do you recall if she had any like luggage
15 Q And do you recall testifying at the prior proceeding 19| pieces?
20 that Blaise did know how to get drugs without help from you? 20 A Offhand I don't recall. I remember what sticks out is
21 A Yes, maam. 21| some leopard bags, I think.
22 Q  Or Steve or Kathy? 22 Q  Like shopping bags?
23 A Yes, ma'am. 23 A Yeah, I believe so.
24 Q Okay. So she didn't need you or Steve or Kathy to 24 Q Okay, but it's possible she did have some luggage?
XIX-55 XIX-57 000989
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1 A Yeah, I think. Possible. R 1 THE COURT: Yes.
2 Q  And when she was staying with you for that week or 2 MS. DIGIACOMO: First, counsel, it's going to be
3| so, did she bring her belongings inside your residence? 3| page 4 of his trans -- or voluntary statement to the police.
4 A Yes, I believe so. 4| BY MS. DiGIACOMO:
5 Q  Well, you helped her pack *em into the car, correct? 5 Q I'mshowing you a 39 page statement, voluntary
6 A Right. 6| statement, does that look familiar to you?
7 Q Sois it fair to say that she did bring them in your 7 A Yes, ma'am.
8| house? 8 Q Okay. Is this a transcribed copy of the statement
9 A Yes, I believe so. 9| you gave to the police?
10 Q Do you remember anything unusual about her 10 A On--yes. Yes, maam.
11| belongings? 11 Q  On August 2™, 20017
12 A No, ma'am. 12 A Yes, ma'am.
13 Q  When you drove up there on July 9" and got to 13 Q If you could read page 4 to yourself and let me
14| Blaise’s residence, that was the first time you had met her 14| know when you're done reading that.
15| parents? 15 {Pause in the proceedings)
16 A I may have met them briefly before, like when -- at 16 Q Did you discuss on page 4, in yolr statement,
17| Steve and Kathy's the -- but I don't recall for sure. 17| regarding whether or not -- anything mere than other you
18 Q And you said that when you were driving the top 18| drove the white Mustang to Panaca?
19| was down on your Mustang convertible? 19 A There’s nothing else on there -- well, it mentions my
20 A Yes, ma‘am. 20| convertible, they didnt need the VIN number, about Steve and
21 Q I missed it, was that the way up or the way back? 21| Jeremy.
22 A That was the way up there. 22 Q  Okay, but nothing else about the car, whether the
23 Q  Allright. Did you drive with it down on the way 23| top was up or down when you drove it?
24| back? 24 A No, ma'am.
XIX-58 XIX-60
TWINING - CROSS TWINING - CROSS
1 A No, maam. 1 Q  Would you trust me that it's not mentioned in the
2 Q Okay. And so when you got to Blaises house is that 2| rest of the statement either?
3| when you put it up, or did you do it when you were at the gas 3 A Yes, ma‘am, I trust you.
4| station in Alamo? 4 Q And I show you page 160, counsel, of your prior
5 A I believe Blaise's dad helped me do it at her house. 5. testimony.
6| The motor was broken on so it took two people, 6 A If you say it's not in there I believe you.
7 Q Have you reviewed your prior statement and prior 7 Q I'm gonna show you -- counsel, I was wrong, page
8| testimony before coming to court today? 8| 156. If you could read from 156 to the end of 160 and let me
9 A T've not today, I did previously. 9| know when you're done.
10 Q  Within the last couple of weeks? 10 (Pause in the proceedings)
11 A Yes. 11 A Thisis my --
12 Q@ And would you agree with me that nowhere 12 Q  Prior testimony.
13| previously did you state that you drove with the top up or 13 A -- previous proceedings?
14| down? 14 Q Yes.
15 A ThatI didn't -- I dont recall if that was in there or 15 A Okay.
16| not. 16 (Pause in the proceedings)
17 Q Olay, is it possible it was in there? 17 A And what was the question?
18 A It's possible it was in there, yes. 18 Q Keep reading all the way through to 160.
19 Q Isit-- would you like to review your statement and 19 (Pause in the proceedings)
20| testimony? 20 A This looks like the highlighting of that phone bill that
21 A ThatI -- that I did mention before, or? 21| defense --
22 Q Correct. 22 Q Keep going, there's going to be more about the car.
23 A Sure. If you'd like me to. 23 (Pause in the proceedings)
24 MS. DIGIACOMO: May I approach, Your Honor? 24 A Okay, the questicn again?
XIX-59 XIX-61 O O O 9 9 O
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1 Q Okay. Let me just make sure w.at you 1 Q And howohg did you stay when you got there?

21 [unintelligible] to 160. All right, that looks like -- the phone 2 A Less than half an hour.

3] call, 3 3 Q  So you would have gotten there a little bit around

4 A It says that -- about me -- when I was -- the police 4| 12:45, a little before 1:00 and left by 1:20'ish?

51 officer in Alamo. 5 A I would say that’s a good time frame.

6 Q Oh, that's the -- 6 Q How long did it take you to get back to Las Vegas?

7 A Right here. 7 A 1 think like -- I think it's like three hours. T don’t

8 Q Okay. But within pages 156 to 160, 161 of your 8| recall for sure.

9| testimony you're discussing your drive up to Panaca and 9 Q  Did you have any problems with your car on the way
10| picking up Blaise, correct? 10| home? :
11 A That's correct, ma'am. 11 A On the way home, no, ma’am. On the way - no,
12 Q Al right. Anywhere in these pages did you mention 121 maam. -
13| about your top being down, the need to put it up or anything 13 Q Okay. You did have problems on the way up,
14| like that? 14} correct?
15 A No, I didn't see that in there. 15 A Yes, ma'am.
16 Q Okay. And with regard to -- 16 Q  When you spoke to the police on August 2, 2001,
17 MS. DIGIACOMO: Do you have EE, counsef? 17| you were prepared to discuss what you knew about the case,
18 MR. SCHIECK: Do I have it or do I know what it is? 18| correct?
19| I think I de. 19 A Yes, maam. .
20 MS. DIGIACOMO: May I approach, Your Honor. 20 Q Infact, you had spoken to Becky Lobato numerous
21 THE COURT: Yes. 21| times before you talked to the police on August 2°?
22| BY MS. DiGIACOMO: 22 A Yes, ma'am. On August 2'%? .
23 Q I'mgoing to show you Defense Exhibit EE that you 23 Q Right. Between the time that Blaise was arrested on
24| looked at previously. This was your cell phone bill. 24| July 20" --

XIX-62 XIX-64
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1 A Okay. 1 A Okay.

2 Q@  Now -- or your father’s cell phone bill. 2 Q  -- until you gave the statement on August 2, 2001,

3 A Correct. 3| you had spoken to the defendant’s mom Becky numerous

4 Q  This is not the entire bill, correct? 4| times?

5 A Correct. This looks like to be from the 1% to the 87, 5 A Yes.

6| I believe I said before. The 1* to the Sth. 6 Q  And you'd spoken to her father as well?

7 Q  1%tothe 9 Okay. 7 A Correct.

8 A Yes, ma‘am. 8 Q@ How many times would you say you spoke to Becky?
9 Q And we don't have home records or your land line g A Idon't recall for sure. Probably between the two of
10| records from that time period, correct? 10| them, maybe a dozen times. :
11 A Idon't know if you have them or not. 11 Q  Allright. And do you recall making any three-way

12 Q Well, they weren't shown to you in court today, were 12| calls?

13| they? 13 A Yes, ma‘'am,

14 A No, they weren't. 14 Q What were those about?

15 Q  You weren't asked to provide them, were you? 15 A When ~- you mean -- you're talking about when

16 A No, maam. 16| Blaise was incarcerated?

17 Q Okay. What time was it that you left to take Blaise 17 Q Right.

18| back to Las Vegas on the early morning hours of July 942 18 A The--

19 A It looks from the - it must have been around 1 19 Q  After she was arrested July 207

20| o'clock in the maorning, it looks fike. 20 A AsIrecall, she was unable to -- I'm sorry. They

21 Q  Are you gathering that from the phone calls? 21| were unable to receive collect calls in Panaca at their phone,

22 A Yeah, from the best of -- ‘cause I recall -- I thought 22} so Blaise would call me from CCDC and I would make the call

23| it was a little bit earlier than that, but it must have been 23| up there so that her parents could talk.

- 24| around 1:00 it looks like, quarter to 1;00, something like that. 24 Q When she would do this she'd call your home phone,
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1} correct? 1 Q  And you had spoken with Becky several times about
2 A Yes, ma'am. 2| talking to the police as well, correct?
3 0  And then you would call her parent’s home in 3 A AsIrecall, ves.
4| Panaca? 4 Q Now the reason that you went to pick up Blaise and
5 A Yes, maam. 5| brought her back to Las Vegas, I believe you told the police
6 Q  And then that way she can talk to her parents? 6| was so that the both of you could lay low, stay away from
7 A Yes, ma'am. 7| Steve and Cathy during that time period, correct?
8 Q  Did you stay on the line when they were talking? 8 A I believe that's what I said, yeah. I believe I said
9 A Yeah, I pretty much had to, 9| lay low and hang out.
10 0  Allright. But you weren't taking place in the 10 Q In fact, when she was there between the 9™ and
11| conversation? 11| when her father picked her up, you didn't go out or do
12 A [ probably was, yeah. I know I was actually. 12| anything other than go out for food, correct?
13 Q  When you did these three-ways, do you recall a time 13 A AsIrecall, we were pretty much kicking back.
14| when Blaise snapped at her father for discussing the case 14 Q Soyou didn't leave the house other than when you
15| because the calls were recorded? 15} went to get food? '
16 A Irecall -- somewhat, yeah. 16 A Idon't recall that for sure.
17 Q  Yes or no, do you recall it or not? 17 Q Okay. If I was to show you your statement that you
18 A Yes, maam. 18 gave to the police, would that refresh your recolflection?
19 Q Okay. There was at least one time she did snap at 15 A Yes, ma'am.
20| her father for discussing the case on the phone? 20 Q Okay.
21 A Yes, maam. 21 MS. DIGIACOMOQ: Page 10, counsel.
22 Q  Now you said you talked to Becky and/or Larry 22! BY MS. DIGIACOMO: '
23| approximately a half a dozen times between the time of her 23 Q I'mgonna show you page 10 of your statement.
24| arrest and thc-_} time you talked to the police? 24 A Okay. I did say other than go out and get food. 1
XIX-66 XIX-68
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1 A Actualiy T said I think it was probably a dozen, [ 1| didn't recall.
2| estimated. 2 Q  You didn't recall leaving the house other than just to
3 Q Oh, adozen. I'msorry. Okay. So approximately 3| go out and get food?
4} that many times in between those two dates? 4 A Correct.
5 A Yeah. Yes, ma'am, 5 Q  While you were there, do you recall watching a news
6 Q  During those conversations you were talking about 6| report regarding a homicide?
7| the case, correct? ' 7 A Yeah, I believe so.
8 A Yes, ma'am. _ 8 Q Do you recall what date that was on?
9 Q  And you actually had discussed the date of July 8", 9 A 1think it was maybe the 5" or the 10",
10| correct? 10 Q Alliright. It was shortly after you brought Blaise
11 A Yes, ma'am. 11| back from Panaca, correct?
12 Q  And that’s why when the police came and talked to 12 A Yes, maam.
13| you you had your phone records ready? 13 Q  And Blaise was present with you when you watched
14 A Yeah. Yes, ma'am. 14| this news report, correct?
15 Q And you also had your information regarding your 15 A She was at my house, ves.
16| Mustang with the VIN number ready, correct? 16 Q  She was watching the news report with you?
17 A Oh, I had that -- I think it was in my insurance - my | 17 A I don't recall for sure, but I think that's -- I think she
18| insurance card I think I was looking at. 18| was.
19 Q Okay. Butyou had all that documentation together 19 Q  Would it refresh your recollection if you locked at
20| before you were interviewed by the police? 20| your pricr statement that you gave to the police?
21 A Yes, ma'am. 21 A Yes, ma‘am.
22 Q Infact, you had spoken to the defendant’s father 22 Q Okay.
23| eatlier in that day, correct? 23 MS, DIGIACOMO: Page 11 and 12,
24 A AsTIrecall, yes, ma'am. 24 [/
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1| BY MS. DIGIACOMO: [ 1| about right.
2 Q I'm gonna ask you to read this page from here down 2 Q Okay. And do you recall telling the police as well
3| and then the next page. 3| that her father was in town so he went ahead and picked her
4 A Okay. Yeah, Monday or Tuesday would've been the 4| up?
51 10% or 11%, is that correct? 5 A Iknow that he picked her up. Idon‘t recall if he
6 Q The 9" or the 107, 6| was in town or --
7 A 9" orthe 10", Yes, Monday or Tuesday. And I said 7 Q Well, do you --
8| Blaise -- 8 A -- he was coming to town or something.
9 Q  Well, does this refresh your recollection after looking 9 Q Do you recall telling the police that you had planned
10| at your statement as to whether or not Blaise was watching 10| on taking her back either at the end of the weekend or on
11| that report with you? 11| Monday to Panaca, but her dad happened to be in town so he
12 A It refreshes -- well, while I'm reading it I said she 12| went ahead a picked her up on Friday?
13| was there, so -- and I never did finish the sentence. 13 A That sounds familiar.
14 Q Okay. 14 Q@ Okay. Isthat -- that’s what you told the police?
15 A T know she was there with me. I don't recall, she 15 A If that's what's in my statement. I don't recall, to
16| might’'ve been sleeping. 16| tell you the truth.
17 Q  Well, do you recall them asking you next, was 17 Q@ Do you want to look at your statement again?
18| anything said about it, meaning did the two of you talk about - | 18 A  Yes, please.
19| it, and you said no? 19 @ Okay. Let me show you page 11 and then page 15.
20 A Yes. 20 A Okay.
21 Q Okay. 21 Q Maybe it's just page 15.
22 A Yes, maam. 2 MS. DIGIACOMO: Court’s indulgence. Okay.
23 Q Soit's possible she was there then watching the 23 May I approach again, Your Honor?
24| report with you? 24 THE COURT: You may.
XIX-70 XIX-72
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1 A Yes, ma'am. 1 MS. DIGIACOMO: Ckay.
2 Q ‘Cause the police asked you, well, did she -- was 2} BY MS. DIGIACOMO:
3| there anything said about it, correct? 3 Q Iam gonna show you the top of page 11 right here,
4 A Yes, ma'am. 4| and then I'm gonna show you page 15.
5 Q@ How many times did you talk to the defendant from 5 A Okay.
6| jail after she was arrested on July 20™ until you spoke to the 6 Q Yeah. If you'd mark that and read that to yourself
7| police on August 2™? ' 7| and let me know if that refreshes your recollection.
8 A I couldnt even estimate. 8 A Yes, ma'am.
9 Q  Numerous times? 9 @ Okay. That refreshes your recollection?
10 A Yes, maam. 10 A Yes, maam.
11 Q  And she would always have to call your home phone 11 Q Okay. And 50 you actually had planned on taking
12 to make those collect calls, correct? 12| her home at the end of the weekend or on Monday, but her
13 A AsIrecall, yes. 1don't think my cell phone would 13| father happened to be down there and went ahead and picked
14| accept those either. 14| her up?
15 Q The time that she was there between the 9% of July 15 A Yeah, we had a -~ her and I had a little conflict and
16| and when her father picked her up, she talked to you about 16| he picked her up.
17| going into rehab and getting cleaned up, correct? 17 Q@  You had a fight before she left?
18 A Yes, ma‘am, that is correct. 18 A Not a fight, just --
19 Q@  When her father came to pick her up, do you recall 18 @ Disagreement?
20| what time of the day it was? 20 A Yes, ma'am.
21 A For some reason right after lunch stands out. 21 Q@ Okay. And do you recall what day of the week it
22 Q Yet do you recall telling the police sometimes 22| was? Was it the -- before the weekend that her father just
23| between 1:00 and 4:00, it was mid-afternoon? 23| happened to come pick her up?
24 A If that’s what my statement says then that sounds 24 A Yes, ma‘am. O O O 9 9 3
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i Q  Possibly Friday? - 1| BY MS. DiGIACOMU:
2 A I'msorry, I -- can I see that again? 2 Q  When you picked up Blaise at her house on the early
3 Q Sure. 3| morning hours of July 9™, she brought back just a few
4 A I don't recall what day it was at all, *cause possibly it 4| belongings, not as much as she had left with when she came
5| was Wednesday or Friday -- Wednesday to Friday. 5| home July 2™, correct?
6 Q Let me see. Okay. I'm gonna show you page 10. 6 A Yeah, I believe so.
7 MS. DIGIACOMO: May I approach, Your Honor? 7 Q Okay. She just brought like one bag?
8 THE COURT: Yes. 8 A Probably something like that,
9| BY MS. DIGIACOMO: 9 Q Okay. It wasn all the belongings that you helped
10 Q I'm gonna show you page 10 of your statement. 10| her load up on July 2"%?
11| Look at that and let me know if that refreshes your recollection 11 A No, ma‘am.
12| when she got to your house and then when she left? 12 Q That week between July 9 and July 13™, 2001
13 A Yes, ma'am. 13| when she was at your house, you had talked - or she had
14 Q@ Okay. When was it that she left your house? 14| talked about going into rehab and getting cleaned up off of
15 A  The 13%, 15| drugs, correct?
16 Q And so if Monday was the 9", Friday would've been 16 A Yes, ma'am.
17| the 13%? 17 Q  But doing that week the two of you were also doing
18 A Yes, maam. 18| drugs as well?
19 THE COURT: Has his statement been marked? 19 A As recall we weren't -- we were doing marijuana,
20 MS. DIGIACOMO: No, it has not. 20| we weren't doing meth,
21 THE COURT: Okay. We should do that. 21 Q You were doing what?
22 MS. DIGIACOMO: You didn’t make the defense do 22 A Marijuana.
231 it 23 Q Marjjuana not meth?
24 (Off-record colloquy) 24 A I believe so.
XIX-74 XIX-76
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1 MS. DIGIACOMO: Your Honor, for the record, the 1 Q  But you did tell the police you were doing drugs?
2| statement -- ar the voluntary statement by Mr. Twining is -- 2 A Probably, yeah. I'm sure I did. '
3| has been marked &s State’s Proposed Exhibit 272. It's the 3 Q  When she went up on July 2™ o go up to her
4| same copy of what I have been discussing with Mr. Twining 4| parents, you were talking to her, ‘cause at this point you're still
5| and showing him, as well as the front page is the same as 5| kind of having a relationship with her, correct?
6| what defense counsel showed him. 6 A Yes, ma'am.
7 THE COURT: The record shall so reflect. 7 Q@  And the two of you had talked about her coming
8 MS. DIGIACOMO: Thank you. 8| back down to see you on July 4% and spending that together,
9| BY MS. DIGIACOMO: 9| correct?
10 Q Do you recall a time when somebody defecated or 10 A I believe so, yes.
11| urinated inside the interior of Blaise’s car? 11 Q@ Okay. But she ended up not coming back down?
12 A Only from hearsay. 12 A Correct.
13 Q Okay. Did you learn it from Blaise? 13 Q Okay. Butvyou did want her to?
14 A Yes, maam. 14 A Yes, ma'am.
15 Q Did you learn it when she was still living at Steve 15 Q  And when she was gonna come back down on July
16| and Cathy's? 16| 4™ she was gonna drive herself down in her car, correct?
17 A Yes, maam. 17 A I think she had car problems and was unable to do
18 Q Okay. And did she also telt you that she had to 18| that.
19| clean the car to get rid of what was in there? 19 Q  Well, you didn't talk about going up and picking her
20 "A Yes, ma'am. She had it cleaned, I believe. 20| up at that time, correct?
21 Q  And that would’ve been before she came to stay 21 A Idonf recall, actually.
22| with your at the end of June, 20017 2 Q Okay. But you did talk about her coming down to
23 A That's correct. 23| Las Vegas for the 4% of July?
24 MS. DIGIACOMO: Court’s indulgence. 24 A Yes, maam.
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1 MS. DIGIACOMO: Pass the wiu.ss. 1 Q  You toldus about the police coming to your house,
2 THE COURT: Redirect. 2| and this was after they had interviewed you on August 2"
3 REDIRECT EXAMINATION 3| sometime? You don’t remember the date?
4| BY MR. SCHIECK: 4 A No, I dont remember the date.
5 Q It's your recollection she didn't come down ‘cause of 5 Q Okay. When they came to your house then did they
&| car problems? 6| say by the way, do you got the phone bilt for August?
7 A No, I dont think that's why she didn’t come down. I 7 MS. DIGIACOMO: Objection, Your Honor, leading.
8| think she had -- I think she had other engagements up there 8 THE WITNESS: I wasn't at my house, I was in jail
9| with her parents and stuff, but I believe her car wasn't running 9| when they were at my house.
10| then. 10 THE COURT: Sustained.
11 Q  You were asked about your phone bill. The phone 11 MS. DIGIACOMO: And Your Honor, I'd move to
12| bill that was shown to you, Exhibit EE, that ended on July 9™, 12| strike the answer.
13| that was the last day of the billing cyde? i3 THE COURT: Granted.
14 A The phone bill we were looking at? 14| BY MR. SCHIECK:
15 Q Yes. 15 Q You've talked with the district attorney in this case?
16 A Yes, sir. Actually I'm not sure of the end of the 16 A Yes, sir.
17| billing cycle, but that was the end of the -- that was the last 17 Q Did you talk to them back in 2002 before the prior
18| date on that particular set of pages. 18| proceeding?
19 Q If I could show you EE. 19 A I believe I did.
20 MR. SCHIECK: If I may approach, Your Honor? 20 Q Did you talk to them before this proceeding?
21 THE COURT: You may. 21 A Yes, sir.
22| BY MR. SCHIECK: ' 22 Q Did they ever ask you for the phone bill?
23 Q  Tell us what the bill request is the billing date? 23 A No. I would've provided it if they asked me for it. I
24 A Billing date, July 9, 2001, it says up here. 24! would've tried to. That's a long time ago. Not if they have
XIX-78 XIX-80
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1 Q That's - the last day reflected is July 92 1| records of --
2 A Yes, sir. 2 Q Have you ever gotten a subpoena for those bills?
3 Q  Is this what you would've - or a copy of this what 3 A No, sir.
4| you gave to Detective Thowsen? 4 Q  You were asked about the top on your Mustang
5 A That's correct, sir. 5| being down when you drove up to Panaca on July 8®. Had
6 Q  And Detective Thowsen came back and talked with 6| anyone ever asked you before about your -- whether it was up
7| you after that? 7| or down when you drove up there?
8 MS. DIGIACOMO: Objection, [eading. 8 A No, sir.
9 THE COURT: Sustained. 9 Q  Who was the first person that asked you that?
10| BY MR. SCHIECK: 10 A I believe it was Ms, DiGiacomo.
11 Q How many times did Detective Thowsen ask you for 11 Q Okay. And when was that?
12| the next bill? 12 A I think it was at our meeting prior to these
13 A I'm sorry, the question? 13| proceedings.
14 Q How many times did Detective Thowsen ask you for 14 Q  And prior to that no one had ever bothered to ask
15| the bill that follows that one? 15| you that before?
16 MS. DIGIACOMO: Objection, leading, and assumes i6 A No. Idon't know if she just asked me now, or 1
17 facts not in evidence. 17| don't recall if it was brought up when [ went to their -- I
18 THE WITNESS: I was never asked -- 18| should darify. I don't recall if it was brought up when we had
19 THE COURT: Overruled. 19| our meeting, but I -- she did just bring it up now for sure.
20 THE WITNESS: I was never asked. I offered him 20 Q You mean here in court?
21| that. I was never asked for those, 21 A Yes, sir.
22| BY MR. SCHIECK: 22 MR. SCHIECK: Thank you. That's all I have, Your
23 Q  Were you ever asked for any other bills? 23! Honor.
24 A Never asked for bills. I offered those. 24 THE COURT: Recross.
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Your Honor.

XIX-83
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1 MS. DIGIACOMO: Yes. Thank ,wu. 1 MS. DIGIKCOMO: That's fine. Il withdraw.

2 RECROSS EXAMINATION 2| BY MS. DIGIACOMO:

3| BY MS. DIGIACOMO: 3 Q When--

4 @  Just so we're clear, the defense asked you about 4 A I'm pretty sure. I'm pretty sure. Yeah, I'm pretty

5| whether or not the top was up or down during the direct 5| sure.

6| examination, and then I followed up on my cross, correct? 6 Q Okay. When you spoke to us a couple weeks ago, it

7 A If you say he did. I dont recall actualiy, the -- 1 7 | was after you had already spoken to the defense, correct?

8| know he -- I just recali for sure, I know we were just talking 8 A I've spoken to them several times on the - you

9| about it now -- 9| know, on the phone briefly.
10 Q Okay. But-- 10 Q Okay. Butyou do recall telling us that you'd already
11 A --‘cause we looked back through the records. 11| met with the defense when he met with us, correct?
12 Q Yeah. The records would indicate that the defense 12 A Yes, maam,
13| brought it up first. 13 Q Allright. Now you said that the police never asked
14 A Okay. 14| for any other phone bills from you, correct?
15 Q Now you said that first you thought we had 15 A Correct.
16| discussed it in a prior meeting that we had a couple weeks 16 Q Okay. They didn't even ask for these, you
17| ago, but then you said you don't recall that? 17| volunteered them, correct?
18 A Let me think about it. The -- I think we did talk 18 A I believe so, yes.
19| about it -- Blaise’s dad helping me put it up. 19 Q The ones that are marked EE?
20 Q Okay. So that's your recollection? 20 A Correct.
21 A Yes, maam. 21 Q Al right. The defense never asked you for any other
22 Q Okay. You also recollect that you talked to us before | 22| phone records, did they?
23| the last proceeding, correct? 23 A I don't believe so. I think they were already --
24 A Idon't recall for sure. I think we did. 24| they'd already been turned in as evidence,

_ XIX-82 XIX-84
TWINING - RECROSS TWINING - RECROSS

1 Q Okay. Well, you tell me, how long before the fast 1 Q Okay. lust the cell phone records, but no one ever

2| proceeding did we meet? 2| asked you for other cell phone records, correct?

3 A Tdontrecall. IthoughtI met with both sides last 3 A Not to my knowledge.

4| time. Subpoenaed by you guys, I know that, 4 Q Okay.

5 Q Right. Butit’s possible that you were subpoenaed 5 A Not that I recall.

6| but you never met with us? 6 Q  The State nor the defense asked you?

7 A It's possible, yes. 7 A Yes, ma'am, I don't believe they -- that I've been

8 Q Okay. ‘Cause do you recall what office you were 8| asked for them or I would've provided them.

9| sitting in when you met with us? 9 Q  When -- now you said that Blaise told you that she
10 A No, Idon't recall. 10| was having car problems on the 4" and that’s why she couldn‘t
11 Q Did you recall where you met with us just a couple 11| come down? Is that your testimony now?
12| of weeks ago? 12 THE WITNESS: I believe my --
13 A Yes, ma'am. 13 MR. SCHIECK: Objection, Your Honor, that
14 Q Okay. Soit's possible that you're wrong that you 14| misstates the evidence.
15| met with us before the last proceeding? 15 THE COURT: Sustained.
16 A Yes, maam, it's possible. It's true. 16| BY MS. DIGIACOMO:
17 Q It's also possible you're wrong that you brought up 17 "Q Okay. You said that Blaise was having car trouble so
18| the fact that the top was up or down when you talked to us a 18| she couldnt come down on the 4", correct?
19| couple weeks ago in that meeting? 19 A I believe what I said was she -- she had been having
20 A Now that I think about it, I'm pretty sure we did talk 20 car troubles, but I think they had previous engagements with
21| about Blaise’s dad helping me put it up. 21| her parents. They were going to some party or some 4™ of
22 Q  Okay. But you don't know for sure, do you? 22; July event or something.
23 MR. SCHIECK: Objection, asked and answered, 23 Q And that information that you're testifying to you
24 24: had to have learned from Blaise?

000996
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TWINING - RECROS
1 A Yes, ma'am. R 1| compelled or required -- be required to testify in this case. Do
2 Q You didn't talk to anybody else in Panaca, correct? 2| you understand that?
3 A Not about 47 of July party, no, ma‘am. 3 DEFENDANT LOBATO: Yes, Your Honor.
4 MS. DIGIACOMO: Nothing further. 4 THE COURT: You may at your own request waive
5 THE COURT: Redirect. 5| and give us this right and then take the witness stand, be
6 MR. SCHIECK: None, Your Honor. 6| placed under oath, and testify. If you do, you would be
7 THE COURT: Mr. Bailiff, 7! subject to cross-examination by the prosecution and anything
8 Counsel approach. 8| that you may say, whether it be on direct examination by your
9 {Off-record bench conference from 2:30:59-2:31:47 p.m.) 9! counsel or on cross-examination by the prosecution, would be
10 THE COURT: Mr. Twining, the jury has a question 101 the subject of fair comment when the prosecution speaks to
11| for you, which I ami going to read to you. After I have read _11} the jury in final closing arguments. Do you understand that?
12| you the question, please answer it. After you've answered it 12 DEFENDANT LOBATO: Yes, Your Honor.
13| the attorneys will have an opportunity to posé any followup 13 _ THE COURT: If you choose not to testify then the
14| questions to you which they deem appropriate. 14| Court will not permit the prosecution to make any comments
15 “Would Blaise often call home to her family while 15| to the jury because you've not testified. Do you understand
16| she was staying at your home from July 9" to July 132" 16| that?
17 THE WITNESS: I dont believe so. 17 DEFENDANT LOBATO: Yes, Your Honor.
18 THE COURT: Any followup by the State? 18 THE COURT: If you elect not to testify and your
19 MS. DIGIACOMO: No, Your Honor. 19| counsel requests of the Court, the Court would then instruct
20 THE COURT: Any by the defense? 20| the jury that the law doesn't compel a defendant in a criminal
21 MR. SCHIECK: No, Your Honor. 21| case to take the stand and testify, and no presumption may be
22 THE COURT: This will be marked as Court’s 8§7. 52| raised and no inference of any kind can be drawn from the
23 You may step down from the stand. 23| failure of a defendant to testify. Do you understand this as
24 THE WITNESS: Thank you, Your Honor. 24| well?
XIX-86 XIX-88
1 THE COURT: Would counsel approach? 1 DEFENDANT LOBATO: Yes, Your Honor.
2 {Off-record bench conference from 2:33:07-2:34:33 p.m.) 2 THE COURT: Do you have any questions about any
3 THE COURT: Ladies and gentlemen of the jury, 3| of these rights?
4| we're gonna take a 15 minute stretch break. In 15 minutes 4 DEFENDANT LOBATO: No, I do not.
5| please be in the hallway. The bailiff will meet you there to 5 THE COURT: The Court further advises you that if .
6] return you to your seats in the courtroom. 6| you have a felony conviction and more than 10 years has not
7 During this evening recess you are admonished not’ 7| elapsed from the date that you were convicted or discharged
8| to talk or converse among yourselves nor with anycne else on 8| from prison, parole, or probation, whichever was the [atter,
9| any subject connected with the trial. And you're not to read, 9| and the defense has not sought to preclude that from coming
10| watch, or listen to any report of or commentary on the trial or 10| before the jury and you elect to take the stand and testify, the
11| any person connected with the trial by any medium of 11| prosecution in the presence of the jury would be permitted to
12| informaticn, including without limitation, newspaper, television, 12| ask you if you'd ever been convicted of a felony, what the
13| radio, and internet. And you're not to form or express any 13} felony was, and when it happened, but not further details
14| opinion on any subject connected with the trial until the case is 14| could be gone into. Do you understand this as well?
15| finally submitted to you. 15 MR. SCHIECK: Court’s indulgence for one second.
16 The jury may exit at this time. 16 THE COURT: 'Yes, Mr. Schieck.
17 (Jurors are not present) . 17 MR. SCHIECK: Her question was whether or not
18 THE COURT: The record shall reflect that the jury 18| they would be allowed to refer to prior conviction in this case,
19 has exited. . 19| which obviously the answer is no because that conviction was
20 Ms. Lobato, have you had the opportunity to discuss™ | 20| set aside by the Supreme Court.
211 with your counsel your right to remain silent? I'm gonna cover 21 THE COURT: That is correct.
22| that with you at this time. 22 Did you have any other questions?
23 Under the constitution of the United States and 23 DEFENDANT LOBATO: No, Your Honor,
24: under the constitution of the State of Nevada you cannot be 24 THE COURT: Very well.
XIX-87 XIX-89 0009 9 7
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i Have you made the decision &_ _ whether you are 1| the presence of the-wefendant, her three counsel, the two
2| going to waive your Fifth Amendment rights and testify, or 2| prosecuting attorneys, and the ladies and gentlemen of the
3| whether you are going to take the Fifth at this time? 3| jury.
4 DEFENDANT LOBATO: May I be permitted a little 4 Mr. Schieck.
5| time to consider that during this break? 5 MR. SCHIECK: The defense would rest, Your Honor,
6 THE COURT: I will take us off the record for about 6 THE COURT: Would counsel please approach?
7| 5 minutes and you can confer with counsel. That decision has 7 (Off-record bench conference from 3:02:57-3:04:08 p.m.)
8| to be placed on the record outside the presence of the jury. 8 (Jurors are present)
9 DEFENDANT LOBATOQO: Okay. 9 _ THE COURT: The record shall reflect that we
10 THE COURT: So we will reconvene in 5 minutes -- 10| received a juror’s note that Court and counsel have reviewed
11 DEFENDANT LOBATO: Okay. 11| at the bench. In the evening hours when the Court is in
12 THE COURT: -- and go off the record 'till that time. 12| recess there is a janitorial crew that comes in and goes
13 (Off-record at 2:38:52 p.m. untit 2:54:32 p.m.) 13| through the courtroom and cleans it up. And they -- they are
14 (Jurcrs are not present) 14| the only ones who are in here when we are not.
15 THE BAILIFF: Department 2 is back in session, 15 This will be marked as the Court's next in number.
16 THE COURT: The record shall reflect that we are 16 THE CLERK: 88.
17| reconvened outside the presence of the jury in State versus 17 THE COURT: Thank you.
18| Kirstin Blaise Lobato under €177394 in the presence of the 18 The defense has rested case in chief.
19| defendant, her three counsel, and the two prosecuting 19 State?
20| attorneys. 20 MR. KEPHART: We have nothing further, Your
21 Ms. Lobato, have you made your decision? 21| Honer,
22 DEFENDANT LOBATO: Yes, I have. 22 THE COURT: Ladies and gentlemen, with both sides
23 THE COURT: What are you going to do? 23| resting their cases in chief, that condudes the presentation of
24 DEFENDANT LOBATQ: I'm going to choose not to 24| evidence and testimony for the purposes of this trial. It is now
XIX-90 XIX-92
1| take the stand. 1| the time for the Court to instruct you on the law that applies to
2 THE COURT: You're gonna take the Fifth and use 2! this case.
3| your right to remain silent at this time? 3 The Court has prepared written instructions for you.
4 DEFENDANT LOBATO: Yes, Your Honor. 4| Some of them are long, some of them are a little complicated,
5 THE COURT: Very well. 5| and some of them contain exact quotations from various
6 We'll go off the record for a few more minutes until 6| statutes or from Supreme Court decisions, both U.S. Supreme
7| the bailiff returns the jury to the courtroom. 7| Court and State of Nevada Supreme Court decisions. So to
8 (Off-record at 2:55:22 p.m. until 2:55:26 p.m.) 8| make sure that I don't omit cr misstate anything, I will be
9 (Jurcrs are not present) 9| reading through them to you.
1¢ THE CLERK: On the record. 10 The instructions are all numbered in the upper right
11 THE COURT: Mr. Schieck’s asking to go back on. 11| and corner. I will first give you the number of the instruction
12 | The same parties and counsel are present. 12| and then I will give you the body of law. To assist you I have
13 MR. SCHIECK: I object that we have admitted those 13, prepared copies of the instructions, which the bailiff will now
14| things that [unintelligible] to be admitted or were admissible, 14| hand out to you.
15 and we are ready to rest. 15 (Pause in the proceedings)
16 THE COURT: Okay. Thank you. 16 THE COURT: The originat instructions, which I am
17 (Off-record at 2:55:49 p.m. until 2:57:25 p.m.) 17| going to read through, are signed on the back page. The
18 (Jurors are present) 18| copies which you have are not signed. That is one way that
19 {Off-record at 2:59:06 p.m. until 3:02:27 p.m.) 19| you can always tell the difference between the original for the
20 (Jurcrs are present) 20| file and your own.
21 THE BAILIFF: Department 2 is back in session, 21 Also this is a form of verdict that's been prepared for
22| Please be seated. 22| your convenience. The clerk has done what we call blue
23 THE COURT: The record shall reflect that we're 23| backing to it. It's stapled to a blue backing. The Court’s
24| resuming the trial in State versus Lobato under C177394, in 24| instructions will also be blue backed after I complete reading:
XIX-91 XIX-93 000998

ROUGH DRAFT JURY TRIAL - DAY 19



Michelle
Text Box
000998


NV v. LOBATO 10/5/06
1| them. . 1| dignity of the Stateur Nevada,

2 Please do not write on the original instructions that 2 Count 1, murder with use of a deadly weapon, did

3| are blue backed, as they are to be maintained in the official file 3| then and there willfully, feloniously, without authority of law

4} kept in the clerk’s office. The copies which have been just 4| and with premeditation and deliberation and with malice

5| distributed to you, those you may write on if you find that 5| aforethought, kill Duran Bailey, a human being, by the said

6| helpful. I would ask that you please write your name across 6| defendant, beating the said Duran Bailey with a blunt object

7| the top of the front page so that when you get back into the 7| and/or by stabbing and/or by cutting the said Duran Bailey

8 jury deliberation room and you have them all spread out 8| with a deadly weapoen, to-wit: a knife,

9{ across the table you'll be able to find your own. 9 Count 2, sexual penetration of a dead human body,
i0 As I go through them you can circde things, 10/ did then and there willfully, feloniously, and without authority
11! underline things. Sometimes I see the ladies and gentlemen 11| of law, sexually penetrate a dead human body, to-wit: Duran
12| of the jury kinda dog earring certain pages that they want to 12| Bailey, in the following manner, by inserting a knife into and/or
13| go back and refer back to, and you can do that as well. 13| cutting the anal opening of the said Duran Bailey.
14| Others will listen to the Court read through the instructions 14 It is the duty of the jury to apply the rules of law
15} and on the front page write down a couple of numbers of 15| contained in these instructions to the facts of the case and
16| certain instructions that they want to go back and refer to. 16| determine whether or not the defendant is guilty of one or
17! Both the original copy —- or the original of the instructions and 17| more of the offenses charged. Each charge and the evidence
18] the copies that you have with you, you may take with you into 18| pertaining to it should be considered separately. The fact that
18| the jury deliberation room and refer back to. 19| you may find a defendant guilty or not guilty as to one of the
20 JURY INSTRUCTIONS 20| offenses charged should not control your verdict as to any
21 THE COURT: Instruction Number 1. It is now my 21| other offense charged.
22| duty as Judge to instruct you in the law that applies to this 22 Instruction Number 4. In this case the defendant is
23| case. Itis your duty as jurors to follow these instructions and 23| accused in an information alleging a open charge of murder.
24| to apply the rules of law to the facts as you find them from the 24| This charge may include, murder of the first degree, murder of

XIX-94 XIX-96

1| evidence. You must not be concerned with the wisdom of any 1| the second degree, and voluntary manslaughter. The just

2| rule of law stated in these instructions. Regardless of any 2| must decide if the defendant is guilty of any offense, and if so,

3| opinion you may have as to what the law ought to be, it would 3| of which offense.

4| be a violation of your oath to base a verdict upon any other 4 Instruction Number 53, Murder is the unlawful killing

5| view of the law than that given in the instructions of the Court. 5| of a human being with malice aforethought, either express or

6 Instruction Number 2. If in these instructions any 6| implied. The unlawful killing may be effected by any of the

7| rule, direction, or idea is repeated or stated in different ways, 7 | various means by which death may be occasioned.

8| no emphasis therecn is intended by me and none may be 8 Instruction Number 6. Malice aforethought means

9| inferred by you. For that reason you are not to single out any 9! the intentional doing of a wrongful act without legal cause or
10| certain sentence or any individual point or instruction and 10| excuse, or what the law considers adequate provocation, The
11| ignore the others. But you are to consider all the instructions 11| condition of mind described as malice aforethought may arise

: 12| as a whole and regard each in the light of all the others. The 12| from anger, hatred, revenge, or from particular ill will, spite or
13| order in which the instructions are given has no significance as 13| grudge towards the person killed. It may also arise from any
i4| to their relative importance. 14| unjustifiable or unlawful motive or purpose to injure ancther,
15 Instruction Number 3. An information is but a 15| or with reckless disregard of consequences and social duty.
16| formal method of accusing a person of a crime and is not of 16 Malice aforethought does not imply deliberation of
17| itself any evidence of her guilt. 17| the lapse of any considerable time between the malicious
18 In this case it is charged in an information that on or 18| intention to injure another and the actual execution of the
19| about the 8" day of July, 2001, the defendant committed the 19| intent. But denotes an unlawful purpose and design as
20| offenses of, murder with use of a deadly weapon and sexual 20| oppesed to accident and mischance.
21| penetration of a dead human body, felony Nevada Revised 21 Instruction Number 7. Express malice is that
22| Statute Section 201.450, within the County of Clark, State of 22| deliberate intention unlawfully to take away the life of a human
23| Nevada, contrary to the form, force and effect of statutes in 23| being, which is manifested by external circumstances capable
24| such cases made and provided and against the peace and 24| of proof, Malice may be implied when no considerable ‘
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1| provocation appears or when all the ciréa.. otances of the 1| murder includes the-cfime of second degree murder. You are
2| killing show an abandoned and malignant heart. 2| instructed that if you find that the State has established that
3 Instruction Number 8, The prosecution is not 31 the defendant has committed first degree murder, you shall
41 required to present direct evidence of a defendant’s state of - 4! select first degree murder as your verdict.
5| mind as it existed during the commission of a crime. The jury 5 You may find the defendant guitty of second degree
6| may infer the existence of a particular state of mind of a party &| murder if, one, some of you are not convinced beyond a
7| or a witness from the circumstances disclosed by the evidence. 7| reasonable doubt that the defendant is guilty of murder of the
8 Instruction Number 9. Murder of the first degree is 8| first degree. And two, all 12 of you are convinced beyond a
9| murder which is perpetrated by means of any kind of wiliful, 9! reasonable doubt the defendant is guilty of the ctime of

10} deliberate, and premeditated killing. All three elements, 10} second degree murder, .
11| willfulness, deliberation, and premeditation must be proven 11 If you are convinced beyond a reasonable doubt that
12| beyond a reasonable doubt before an accused can be 12| the crime of murder has been committed by the defendant,
13| convicted of first degree murder. 13| but you have a reasonable doubt whether such murder was of
14 Willfulness is the intent to kill. There need be no 14| the first or of the second degree, you must give the defendant
15| appreciable space of time between formation of the intent to 15| the benefit of that doubt and return a verdict of murder of ths
16| kill and the act of killing. Deliberation is the process of 16| second degree.
17| determining upon a course of action to kill as a result of 17 Instruction Number 12. Murder of the first degree
18| thought, including weighing the reasons for and against the 18| includes murder which is any kind of wiliful, deliberate, and
19| action and considering the consequences of the actions, 19| premeditated killing. All murder which is not murder of the
20 A deliberate determination may be arrived at in a 20| first degree is murder of the second degree. Murder of the
21| short period of time. But in all cases the determination must 21| second degree is murder with malice aforethought, but without
22| not be formed in passion, or if formed in passion, it must be 22| the add mixture of premeditation and deliberation.
23| carried out after there has bean time for the passion to 23 Instruction Number 13. Manslaughter is the
24| subside and a deliberation to occur. 24| unlawful killing of a human being without malice, express or
XIX-98 XIX-100
1 A mere unconsidered and rash impulse is not 1| implied, and without any mixture of deliberation. Voluntary
2| deliberate, even though it includes the intent to kill. 2| manslaughter is a voluntary killing upon a sudden heat of
3| Premeditation is a design, a determination to kill, distinctly 3| passion caused by a provocation apparently sufficient to make
4 formed in the mind by the time of the killing. Premeditation 4| the passion irresistible.
51 need not be for a day, an hour, or even a minute. It may be 5 The provocation required for voluntary manslaughter
6| as instantaneous as successive thoughts of the mind. For if 6| must either consist of a series and highly provoking injury
7| the jury believes from the evidence that the act constituting 7| inflicted upon the person killing, sufficient to excite an
8| the killing has been proceeded by and has been the result of 8| irresistible passion any reasonable person, or an attempt by
9| premeditation, no matter how rapidly the act follows the 9| the person killed to commit a serious person injury on the
10| premeditation, it is premeditated. 10| person killing. The serious and highly provoking injury which
11 Instruction Number 10. The law does not undertake 11| causes the sudden heat of passion can occur without direct
12| to measure in units of time the Iength of a period -- strike that. | 12| physical contact.
13| The law does not undertake to measure in units of time the 13 For the sudden violent impulsive passion to be
14| length of the period during which the thought must be 14| irresistible resulting in a killing, which is voluntary
15| pondered before it can ripen into an intent to kill, which is truly 15| manslaughter, there must not have been an interval between
16| deliberate and premeditated. The time will vary with different 16| the assault or provocation and the Killing, sufficient for the
17| individuals and under varying circumstances. 17| voice of reason and humanity to be heard; for if there should
18 The true test is not the duration of time, but rather 18| appear to have been an interval between the assault or
19| the extent of the reflection. A cold calculated judgment and 19| provocation given for the killing, sufficient for the voice and
20| decision may be arrived at in a short period of time, but a 20| reason of humanity to be heard, then the k'iliing shall be
21| mere unconsidered and rash impulse, even though it includes 21| determined by you to be murder. The law assigns no fixed
22| an intent to kill, is not deliberation and premeditation as will fix 22| period of time for such an interval, but leaves its determination
23} an unlawful killing as murder of the first degree. 23| to the jury under the facts and circumstances of the case.
24 Instruction Number 11, The crime of first degree 24 Instruction Number 14. The heat of passion which
XIX-99 XIx-101 001000
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1| will reduce a homicide to voluntary mans..«ghter must be 1| circumstances in wnrch it is used, attempted to be used, or
2| such, an irresistible passion as naturally would be aroused in 2| threatened to be used, is readily capable of causing substantial
3| the mind of an ordinarily reasonable person in the same 3| bodily harm or death.
4| circumstances. A defendant is not permitted to set up her own 4 Instruction Number 18. The State is not required to
5| standard of conduct and to justify or excuse herself because 5| have recovered the deadly weapon used in an alleged crime,
6| her passions were aroused, unless the circumstances in which 6| or to produce the deadly weapon in court at trial to establish
7| she was placed and the facts that confronted her were such as 7| that a deadly weapon was used in the commission of the
8| would have aroused the irresistible passion of the ordinarily 8| crime,
9| reasonable person if likewise situated. The basic inquiry is 9 Instruction Number 19. The killing or attempting
10| whether or not at the time of the killing the reason of the 10| killing of another person in self defense is justified and not
11| accused was obscured or disturbed by passion to such an 11! unlawful when the person who kills or attempts to kills actually
12| extent as would cause the ordinarily reasonable person of 121 and reasonably believes one, that there is immanent danger
13| average disposition to act rationally and without deliberation 13} that the assailant will either kill her or cause her great bodily
14| and reflection, and from such passion rather than from 14| injury, and two, that it is absolutely necessary under the
15| judgment. 15| cireumstances for her to use in self defense force or means
16 Instruction Number 15. The crime of murder may 16| that might cause the death of the other person for the purpose
17| include the crime of voluntary manslaughter. If you find the 17| of avoiding death or great bodily injury to herself.
18| State has established that the defendant has committed 18 A bare fear of death or great bodily injury is not
19| murder, you shall select the appropriate degree of murder as 19| sufficient to justify a killing. To justify taking the life of
20| your verdict. 20| another in self defense, the circumstances must be sufficient to
21 You may find the defendant guilty of voluntary 21| excite the fears of a reasonable person placed in a similar
22| manslaughter if, one, some of you are not convinced beyond a 22| situation. The person killing must act under the influence of
23| reasonable doubt that the defendant is guilty of murder of 23| those fears alone and not in revenge. An honest but
24| either the first or second degree, and all 12 of you are 24| unreasonable belief and the necessity for self defense does not
XIX-102 XIX-104
1] convinced beyond a reasonable doubt the defendant is guilty 1| negate malice and does not reduce the offense from murder to
2| of the crime of voluntary manslaughter, 2| manslaughter.
3 If you are-satisfied beyond a reasonable doubt that 3 Instruction Number 20. The right of self defense is
4| the killing was unlawful, but you have a reasonable doubt 4| not generally available to an original aggressor. Thatis a
5| whether the crime is murder or voluntary manslaughter, you 5| person who has sought a quarrel with the design to force a
6| must give the defendant the benefit of that doubt and return a 6| deadly issue, and thus, through her fraud, contrivance or fault,
71 verdict of voluntary manslaughter. 7| to create a real or apparent necessity for making a felonious
8 Instruction Number 16. You are instructed that if 8| assault.
9| you find the defendant guilty of murder or voluntary 9 The original aggressor is only entitled to exercise self
10| manslaughter, you must also determine whether or not a 10| defense if she makes a good faith endeavor to decline any
11| deadly weapon was used in the commission of this crime. If 11! further struggle before the mortal blow is given. Where a
12| you find beyond a reasonable doubt that a deadly weapon was 12| person without voluntarily seeking, provoking, inviting, or
13| used in the commission of such an offense, then you shall 13} willingly engaging in a difficulty of her own free will is attacked
14| return the appropriate guiity verdict reflect quote “with use of 14} by an assailant. She has the right to stand her ground and
15| a deadly weapon”, unguote. 15| need not retreat when faced with a threat of deadly force.
16 If, however, you find that a deadly weapon was not 16 Instruction Number 21. Actual danger is not
17| used in the commission of such an offense, but you find that it 17| necessary to justify a killing in self defense. A person has a
18| was committed, then you shall return the approptiate guilty 18| right to defend from apparent danger to the same extent as
19| verdict reflecting that a deadly weapon was not used. 19| she would from actual danger.
20 Instruction Number 17. Quote “deadly weapon”, 20 The person killing is justified if, one, she is
21} unquote, means any instrument which if used in the ordinary 21| confronted by the appearance of immanent danger which
22| manner contemplated by its design and construction will, or is 22| arouses in her mind an honest belief and fear that she is about
23| likely to, cause substantial bodily harm or death, any weapon, 23| to be killed or suffer great bodily injury, and two, she acts
24| device, instrument, material, or substance which under the 24| solely upon these appearances and her fear and actual beliefs,
XIX-103 XIX-105 001001
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1] and three, a reascnable person in a simis.... situation would 1| considered by you orify for the purpose of determining the
2| believe herself to be in like danger, 2| credibility of that witness. The fact of such a conviction down
3 The killing is justified even if it develops afterward, 3| not necessarily destroy or impair the witness’ credibility. It is
4| that the person killing was mistaken about the extent of the 4| one of the circumstances that you may take into consideration
5| danger. , 5| in weighing the testimony of such a witness.
6 Instruction Number 22. If evidence of self defense 6 Instruction Number 29. An quote, “alibi”, unquocte,
71 is present, the State must prove beyond a reasonable doubt 71 amounts to contention that the defendant was not present at
8| that the defendant did not act in self defense. If you find that 8| the time and place where she is alleged to have committed the
9| the State has failed to prove beyond a reasonable doubt that 9/ offense charged in the information. It is the State’s burden to
10| the defendant did not act in self defense, you must find the 10| establish beyond a reasonable doubt each of the essential
11| defendant not guilty. 11| elements of the offense and the presence and involvement of
12 Instruction Number 23. If a person kills another in 12| the defendant.
13| self defense, it must appear that the danger was so urgent 13 If after a consideration of all the evidence you have
14| and pressing that in order to save her own life or to prevent 14| a reasonable doubt as to whether the defendant was present
15| her receiving great bodily harm, the killing of the other was 15} at the time and place the crime was committed, she is entitled
16| absolutely necessary and the person killed was the assaitant, 16| to a verdict of not guilty.
17| or that the slayer had really and in good faith endeavored to 17 Instruction Number 30. To constitute the crime
18| decline any further struggle before the mortal blow was given. 18| charged there must exist a union or joint operation of a act
19 Instruction Number 24. A person who commits a 19| forbidden by law and an intent to do the act. The intent with
20| sexual penetration of the dead body of a human being is guilty 2¢| which an act is done is shown by the facts and circumstances
21| of sexual penetration of a dead human body. Quote, “sexual 21| surrounding the case.
22| penetration”, unquote, is defined as any intrusion, however 22 Do not confuse intent with motive. Motive is what
23| slight, of any part of a person’s body, or any object 23| prompts a person to act. Intent refers only to the state of
24| manipulated or inserted by a person into the genital or anal 24| mind with which the act is done. Motive is not an element of
XIX-106 XIX-108
1| openings of the body of another. 1| the crime charged, and the State is not required to prove a
2 Instruction Number 25. The purpose of the statute 2 | motive on the part of the defendant in order to convict.
3| is to deter the act of sexual penetration of a dead human 3| However, you may consider evidence of motive, or lack of
41 body, and motive is not an element of that crime. 47 motive, as a circumstance in the case.
5 Instruction Number 26. The flight of a person 5 Instruction Number 31. The defendant is presumed
6| immediately after the commission of a crime, or after she is 6| innocent until the contrary is proved. This presumption places
7| accused of a crime, is not sufficient in itself to establish her 7| upon the State the burden of proving beyond a reasonable
8| guilt, but is a fact which if proved may be considered by you in 8| doubt every material element of the crime charged and that
9| light of all other proved facts in deciding the question of her 9| the defendant is the person who committed the offense.
10| guilt or innocence. : 10 A reasonable doubt is one based on reason. Itis
11 Whether or not evidence of flight shows a 11| not mere possible doubt, but is such a doubt as would govern
12| consciousness of guilt and the significance to be attached to 12| or control a person in the more weighty affairs of life. If the
13} such a circumstance are matters for your deliberation. 13| minds of the jurors after the entire comparisen and
14 Instruction Number 27. No act committed by a 14| consideration of all the evidence are in such a condition that
15| person while in a state of voluntary intoxication shall be 15| they can say they feel an abiding conviction of the truth of the
16 deemed less criminal by reason of his condition. But whatever 16| charge, there is not a reasonable doubt. Doubt to be
17| the actual existence of any particular purpose, motive, or 17| reasonable must be actual, not mere possibility or speculation.
18| intent is, a necessary element to constitute a particular species 18| If you have a reasonable doubt as to the guilt of the
19| or degree of crime, evidence of intoxication may be taken into 19| defendant, she is entitled to a verdict of not guilty.
20| consideration in determining such purpose, motive, or intent. 20 Instruction Number 32. It is a constitutional right of
21| Intoxication alone cannot reduce murder to voluntary 21! the defendant in a criminal trial that she may not be compelled
22 | manslaughter. 22| to testify. Thus, the decision as to whether she should testify
23 Instruction Number 28. The fact that a witness had 23| is left to the defendant on the advice and counsel of her
24| been convicted of a felony, if such be a fact, may be 24| attorney.
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1 You must not draw any inferé... _-of guilt from the 11 testimony of that wuriess, or any portion of their testimony,
2| fact that she does not testify. Nor should this be -- nor should 21 which is not proved by other evidence,
3| this fact be discussed by you or enter into your deliberations in 3 Instruction Number 36. A witness who has special
4| any way. ' 4| knowledge, skill, experience, training, or education in a
5 Instruction Number 33. You are here to determine 5| particular science, profession, or occupation is an expert
6| the guilt or innocence of the defendant from the evidence in 6| witness. An expert witness may give his or her opinion as to
7| the case, You are not called upen to retum a verdict as to the 7| any matter in which he is skilled. You should consider such
8| guilt or innocence of any other person. So if the evidence in 8| expert opinion and weigh the reasons, if any given for it.
9| the case convinces you beyond a reasonable doubt of the guilt 9 You are not bound, however, by such an opinion.
10| of the defendant, you should so find, even though you may 1¢| Give it the weight to which you deem it entitled, whether that
11| believe one or more persons are also guilty. 11| be great or slight, and you may reject it if in your judgment
12 Instruction Number 34. The evidence which you are 12| the reasons given for it are unsound.
13| to consider in this case consists of, the testimony of the 13 Instruction Number 37. Although you are to
14| withesses, the exhibits, and any facts admitted or agreed to by 14| consider only the evidence in the case in reaching a verdict,
15| counsel. 15| you must bring to the consideration of the evidence your
16 There are two types of evidence, direct and 16| everyday commonsense and judgment as reasonable men and
17| circumstantial. Direct evidence is the testimony of a person 17| women. Thus, you are not limited solely to what you see and
18| who claims to have personal knowledge of the commission of 18| hear as the witnesses testify. You may draw reasonable
19| the crime which has been charged, such as an eye witness. 19| inferences from the evidence which you feel are justified in the
20 Circumstantial evidence is the proof of a chain of facts and 20| light of common experience, keeping in mind that such
21| circumstances which tend to show whether the defendant is 21| inferences should not be based on speculation or guess.
22| guilty or not guitty. 22 A verdict may never be influenced by sympathy,
23 The law makes no distinction between the weight be 23| prejudice, or public opinion. Your decision should be the
24| given either direct or circumstantial evidence. Therefore, all of 24| product of sincere judgment and sound discretion in
XIX-110 XIX-112
1| the evidence in the case, induding the circumstantial evidence, 1| accordance with these rules of law.
2| should be considered by you in arriving at your verdict. 2 Instruction Number 38. In arriving at a verdict in
3 Statements, arguments, and opinions of counsel are 3| this case as to whether the defendant is guilty or not guilty,
4| not evidence in the case. However, if the attorneys stipulate 4| the subject of penalty or punishment is not to be discussed or
5| to the existence of a fact, you must accept the stipulation as 5| considered by you and should in no way influence your verdict.
6 evidence and regard that fact as proved. 6| If the jury’s verdict is murder of the first degree, you will at a
7 You must not speculate to be true any insinuations 71 later hearing consider the subject of penalty or punishment.
8] suggested by a question asked a witness. A question is not 8 Instruction Number 39. If during your deliberation
9| evidence and may be considered only as it supplies meaning to 9| you should desire to be further informed on any point of law or
10| the answer. 10| hear again portions of the testimony, you must reduce your
11 You must disregard any evidence to which an 11| request to writing signed by the foreperson. The officer will
12| objection was sustained by the Court, and any evidence 12 then return you to court where the information sought will be
13| ordered stricken by the Court. Anything you may have seen or | 13| given you In the presence of and after notice to the district
14| heard outside the courtroom is not evidence and must also be 14| attorney and the defendant and her counsel.
15, disregarded. ‘ 15 Play backs of testimony are time consuming and are
16 Instruction Number 35, The credibility or 16| not encouraged, unless you deem it a necessity. Should you
17, believability of a witness should be determined by their 17| require a play back, you must carefully describe the testimony
181 manner upon the stand, their relationship to the parties, their 18| to be played back so that the court recorder can arrange her
19| fears, motives, interests, or feelings. their opportunity to have 19| notes. Remember, the Court is not at liberty to supplement
20| observed the matter to which they testified, their 20| the evidence.
21| reasonableness of their statements, and the strength or 2 Instruction Number 40. When you retire to consider
22| weakness of their recollections. 22| your verdict you must select one of your number to act as
23 If you believe that a witness has lied about any 23| foreperson who will preside over your deliberation and will be
24| material fact in the case, you may disregard the entire 24| your spokesperson here in court. During your deliberation vou
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1| will have all of the exhibits that were aa....ed into evidence, 1| fit together.
2| these written instructions and a form of verdict which has been 2 This big picture here is that the defendant
3| prepared for your convenience. 3| committed murder and she killed Duran Bailey on July 8, 2001.
4 Your verdict must be unanimous. As soon as you 4| This is not about how somebody kilted Duran Bailey in
5| have a agreed upon a verdict, have it signed and dated by 5| retaliation for a rape of Diane Parker. This is not about
6| your foreperson and then return with it to this room. 6| somebody killing the victim with scissors. And this case is not
7 Instruction number 41. Now you will listen to the 7| about the defendant having to fend off an attacker and use
8| arguments of counsel who will endeavor to aid you to reach a 8| self defense. You're not gonna find any pieces of the puzzle
9| proper verdict by refreshing in your minds the evidence and by 9| that are gonna put together that picture for you, because
10| showing the application thereof to the law. But whatever 10| that's not what this case is about. It's about how the
11| counsel may say, you will bear in mind that it is your duty to 11 | defendant took out her anger and her rage on the defendant --
12| be governed in your deliberation by the evidence as you 12| or excuse me, on the victim, Duran Bailey, on July 8, 2001.
13| understand it and remember it to be, and by the laws given 13 What I'm gonna do for you first is we're gonna go
14| you in these instructions, with the sole fixed and steadfast 14| through a time line, what did the evidence show the time line
15| purpose of doing equal and exact justice between the 15| to be. '
16| defendant and the State of Nevada. 16 First, you know from Jeremy Davis’ testimony May
17 Mr. Schieck, you had no surrebuttal, is that correct? 171 23, 2001, that's when the defendant left her car at Jeremy
18 MR. SCHIECK: Correct, Your Honor, 18| Davis’ house. That's when he was -- he left on that Friday the
19 MR. SCHIECK: Well, the State had no rebuttal so I 19| 25" to go to Caliente for a softball tournament, he returned on
20| didn't think I could - 20| May 28™, and the car was gone,
21 MS. DIGIACOMO: The State did have rebuttal. 21 At this point, you know, next, June 26, 2001, that’s
22 THE COURT: Well, they had the -- 22| when her car was being towed down the street at the
23 MR. SCHIECK: Oh, I'm sorry. That's right. 23| apartment complex, a Steve Pyszkowski -- I cannot say that
24 THE COURT: That's right. We had discussed that at | 24| word -- Pyszkowski's house. And then you next know July 2,
X1X-114 XIX-116
t| the bench at sidebar, but we hadn't put it on the record, so I 1| 2001 is when the defendant goes back to Panaca. And
2| wanted to do that now. ' 2| sometime in the month of June 2001 she’s living with either
3 Proceeding with the closing arguments. State may 3| Steve and Cathy or she goes to stay with Doug. But on June
4| proceed. 4| [sic] 2, 2001 she goes back to Panaca. She drives her own red
5 MS. DIGIACOMO: Thank you, Your Honor., 5| Fiere to get there.
6 STATE’'S CLOSING ARGUMENT 6 What do we know from the evidence next? July 5,
7 MS. DIGIACOMO: Good afternoon, ladies and 7| 2001, the defendant goes to the doctor. And how do you
8| gentlemen, 8| know that, because you have State’s Exhibit 133, These were
] It has been four long weeks and you've gotten a lot 9| admitted into evidence without the custodian of records
10| of information thrown at you in that time. Now it's your job to 10} testifying. And you're gonna have these when you go back
11| go back there and try and piece everything together. And the 11} there.
12| way you should look at this is like it's a puzzle. But I submit to 12 And when you look at these records and you see the
13| 'you it is not a three-year-old’s puzzle that only has six pieces 13, handwritten notes from the doctor on the 5% of July that's one
14| in the box and it's really easy to figure out how they go 14] full page, and then he even flips over to a back page. You're
15| together. This is one of those complicated puzzles where you 15} gonna notice that nowhere, nowhere in these handwritten
16| have to dump it out, there's tons of pieces, you have to flip it 16| notes by the doctor regarding the exam, regarding while she
17| over and start to figure out how you can even go about 17| was there, said she claims she was depressed or suffering
18| putting it together. 18| from any anxiety. She strictly went there because she was
19 And keep in mind sometimes in boxes there’s pieces 19| suffering or she thought she was being poisoned with
20| of puzzles from another puzzle, and sometimes you might be 20| phelantin [sic] sulfate.
21| missing a piece. But when you put together what you have it 21 And in fact, there's followup notes on the back
22 | does give you the big picture. What I intend to do with my 22| where after he got the results back, which are in here as well,
23| argument here today is give you that big picture so that you 23| called mom and talked to her about it and said that because
24| know when you're locking at all the pieces how they're gonna 24| patient is doing well at present with unremarkable physical
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1| exam, there’s really no need for a follow.,_.- 1| and mom doesn’t kiow where she’s at, so mom goes back to
2 And then your next notes you're gonna have are for 2| work on that Saturday. Now Chris Carrington says that he was
3| July 13, 2001. And you're gonna see there’s a telephone call 3| down there and saw her on that Sunday, but if you recall, he
4| from mom. Patient is having restlessness and anxiety. Has 4| testified he would‘ve gone over there after he had finished
5| appointment for 7/16/01 on Monday. Tald to start Alevium 5| with his yard work. It was about that time that his
6| [sic] as directed. If you remember, she testified she got the 6| grandfather had the heat stroke and he ended up driving his
7| prescription from the doctor that day and went and got it 7| grandmother to the hospital, was with her the rest of the day,
8| filled, and to visit the ER if symptoms warsen. 8| or was going to pick up the sister -- her sister at the lake and
9 We know July 5% she goes to the doctor strictly for 9| bring her back. Chris Carrington could not have been there on
10| poisoning. She’s not having any problems with anxiety or 10| July 7%,
11| depression. And also you know on this date, July 5%, from 11 And also look at who he said was present on July 7™
12| Chris Carrington through his grandmother, the defendant’s 12| He says that when he would’ve been there in the afternoon
13| mom and the defendant are fighting, and that's why Chris 13| that mom would've been home. No, she was at work that day.
14| Carrington came home and told his grandmother I'm coming 14| Chris Carrington was not down there on the 7. He was down
15 home ‘cause they're fighting down there. 15| there on the 6% but not the 7%,
16 July 6, 2001. Defendant’s mother testified that she 16 On this morning of the 7" on her way to wark she
17| took off that day to stay home with her daughter. And you 17| did drop off the urine sample that was collected on the 6,
18! know Chris Carrington was down there again that day, and 18| what she had of it. She testified that there wasn't a lot and so
19| they were fighting again over the defendant going back to Las 19| she woke up her daughter to get one last sample. State
20| Vegas. And he came back and he told his grandmother that 20| submits to you, the reason there wasn't a lot in that urine
21| they're fighting over her going back to Las Vegas. And if you 21| sampie is ‘cause Blaise took off the day before, so she only
22| recall, the grandmother didn’t believe he went back down 22| completed part of the urine sample, the 24 hour urine sample,
23| there because she wasn't there, she was back in Las Vegas. 23| when she was there the morning of the 6%, or possibly in the
24 MR. SCHIECK: Objection, Your Honor, that 24| afternoon of the 6%,
X1X-118 XIX-120
1| misstates the evidence. There was no testimony to that. 1 And again, ook at the phone records on the 7" as
2 THE COURT: T_rJe jury shall use their collective 2| well. Be interpretive that not only is mom looking --
3| recollections. The Court will overrule. 3 MR. SCHIECK: Objection to what they interpreted,
4 MS. DIGIACOMO: And at this point the defendant 4| Your Honor. ‘
5| has been off of drugs since she’s come home July 2™, And 5 THE COURT: Sustained.
6| you'll notice when she did the blood wark up for her July 5% 6 MS. DIGIACOMO: But it can be interpreted. I'm
7| office visit, there's no methamphetamine in her system. So at 7| sorry, I couldn't hear you?
8| this point she’s needing drugs again. And you know that from 8 THE COURT: You may rephrase.
91 the testimony of Jeremy Davis as well because when she was 9 MS. DIGIACOMO: When you look at the phone
10| doing drugs she wanted to do it all the time. She'd been a 10| records, those -- when you look at them there's phone calls
11| couple of days without, she’s fighting with her mom, she's 11| back and forthj but it could be again Doug and the parents
12 | used drugs in the past to deal with her family problems, deal 12| looking for Blaisg,
13| with her issues, and so she’s craving it and she wanted to go 13 On July 8, 2001, time of death. The big window
14| back to Las Vegas. 14} comfort of comfort for the coroner is between 8 and 24 hours
15 And there's a lot of talk in this case about phone 15| before the body was pronounced dead, which was at 3:50
16| records, but look at the phone records. There’s another way 16 a.m. So the State submits to you, because of the fact that the
17| that you can interpret those phone records, other than what 17| defendant was down there partying since 7/6, the night of the
18| you heard from the witnesses on the stand, it was Blaise and 18| 7/7, she says her attack occurred early morming hours, late
19| Doug talking to each other. - If you look at the phone records 19| evening -- or late night hours, that it was sometime before
20| for Friday afternoen, it could also be that mom is home and 20| sunup on July 8® that she kilied Duran Bailey.
21| she’s looking for Blaise calling Doug, calling the police, calling 21 We know from the defense witness and Diane Parker
22| her father at work. Looking not for Doug, looking for her 22| that Duran Bailey had sold drugs before and he had traded sex
23| daughter. 23| for drugs before. He traded sex before with Diane Parker.
24 On July 7, 2001, the defendant’s down in Las Vegas 24 This murder was committed by the defendant.
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1| Again, you have the testimony of Jeren‘hﬁ drker [sic] that she 1] falls. And Doc Simrms told you that the head trauma itself, the
2| liked to do drugs and she wanted to do it over and over again. 2| blunt force trauma to the head is gonna render him
3| She never had to buy drugs, but she always knew where to 3| unconscious. And at that point it's very easy to go for the
4| get it. And she told Jeremy I have a source, but she never 4| calculated stab wound to the carotid artery.
5| knew -- he never knew who that was. But she even tells the 5 But she’s not done at that point. After he bleeds
&| detectives, in Las Vegas I know where to get drugs. 6| out, and Doc Simms told you it would’ve been within a matter
7 So she’s down there and somehow she comes into 7| of minutes. What did she do, stabs him a coup'e of times in
8| contact with Duran Bailey. And somehow they end up back at 8| the abdomen, makes sure he’s dead. Stabbing him, just to
9| his place, the trash dumpster where he would stay sometimes 9| see is he moving. He's not. And at that point she, after he is
10| on the weekend. T 10| dead, she takes her knife and rips through his rectal area and
11 The first stab wound to Duran Bailey was to the 11| his anus, and then she pulls up that penis and amputates it at
12| scrotum, and how do you know that? Because his pants were 12| the base. If you see the pictures, the pubic hair, everything is
13| down around his ankles when he was found. But also think 13| still attached to the penis.
14| about it, that’s a stab wound that was before he died, it 14 And also too, keep in mind that that stab to the
15| would've bled. If you look at his pants, there’s no stab wound 15| carotid artery, it went down approximately inches to get to the
16| through the pants, there’s no blood in the groin or crotch area. 16| carotid artery. I believe it was two inches to get down there,
17 State submits to you that what happened was 17| And he finally expires.
18| somehow the defendant hooked up with Duran Bailey for 18 At this point, what does she do? We know there's
19| drugs, but he obviously wasn't gonna want money in exchange | 19| drag marks on the curb away from the big poo! of blood.
20| for it, he's gonna want sex in exchange for drugs. But the 20 MR. SCHIECK: I'm gonna object, Your Honor.
21| defendant’s not gonna have anything to do with this smelly old 21| There was no testimony they were drag marks. They were
22| guy. He goes back there, drops his pants, she probably acted 22| transfer marks.
23| like she was gonna go down and give him fellatio, boom, first 23 MS. DIGIACOMQ: Actually there was several
24| stab wound was to the scrotum. ' 24| witnesses --
XIX-122 XIX-124

1 At that point what’s any guy gonna do that's in pain 1 THE COURT: Overruled.

2| here? Cup themselves. TheyTe vulnerable, they're gonna be 2 MS. DIGIACOMOQ: Thank you.

31 crouched over. But she doesn’t stop stabbing him at that 3 On the curb where all the blood spatter is, if you

4| point. And think about it. You have the injuries to the left 4| keep in mind it's all low as if he was down on the ground when

5| palm, and there’s only on the right hand one on the back, as if 5| he was getting these blows or the final stab wound that he

6| he's cupping himself here, she’s still stabbing., He's got this 6| probably bled down. There’s no arterial spurting up high. And

7 hand up because now she’s stabbing at his face. She stops 7| you can see the drag mark of the blood on the curb where he

8! and somehow she goes back to her car and she gets a bat. 8| was probably pulled by his right arm -- ‘cause it's found like

9 And think about it. She told Dixie that she left -~ 9| this and his left arm is found down by his side -- towards the
10, told the police she left after she stabbed him or tried to cut his 10| dumpster. But she’s not strong enough to get him in the
11 dick, and saw him stumbling or laying on the ground crying. 11| dumpster, so then she just throws trash over on top of him.
12| She saw that vision because that's when she went back to the 12 And then what does she do? She gets in her car
13| car and she got a bat and she came back, and that's when the 13| and she high tails it out of there and she gets back to Panaca,
14| biunt force trauma occurred. She probably hit him in the 14| and the freeway's right there. And she even told Dixie that
15! mouth, kicked him over, punched him with the bat, punched 15| she didn't think anyone saw her with her attacker, if you want
16| him with her fist. We know she can knock out a guy who's 16| to call it that. She knew no one saw her commit this crime.
17| 6'6" from Chris Carrington. 17 | She was only worried about somebody seeing her very
18 MR. SCHIECK: Objection. There was no evidence 18| distinctive car. Because think about it, her license plate,
19| the guy was 6'6", Your Honor. 19| something out of the normal, it's not usual. It's not, you
20 MS. DIGIACOMO: 6 foot, excuse me. 20 know, "I sell for you” like a real estate person, it's something
21 THE COURT: Sustained. 21! very unusual that would stick in somebody’s mind ‘causz it's
22 MS. DIGIACOMO: We know that she can knock over 22| not a license plate that you see often in that kind of sexual
23| a guy that's 6'6" from a punch in the mouth. 23| context.
24 He goes down. The skull fracture occurs when he 24 Defendant says that -- to the police that I
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1| committed, I did this, but it was in a dit_. .nt area of town. 1| same incident. "
2| Butit's very p'assible'she was just jumbling her two different 2 Now there’s been a little bit of testimony too about a
3| stories, the story of the car was to Jeremy getting defecated, 3| crime like this where there’s sexual mutilation pestmortem,
4| and this alleged attack. 4| that this is usually male on male. That doesn't mean a woman
5 Just think about it. When they first tell you look, 5| couldnt have done this. Think about it, defendant carried a
6| your car is very distinctive, is that it outside? Her first thought 6| knife for her protection, for protection. Even though she had a
7| is somebody borrowed my car. And this isn't about these 7| knife collection, she did carry it for protection.
8| Mexicans that live in Diane Parker’s apartment complex either. 8 When Dixie talked to her for those first couple hours,
9| Think about that. She doesn't know their names, knows what 9| do you recall what she said that they did? They did the first
10| apartment they live in, but they're gonna go and attack this 10| part of one of her anger management classes. The defendant
11| person with scissors and in revenge for this rape of Diane 11| needed anger management when she talked to Dixie,
12| Parker, a person that they dont know that wefl. When the 12 She knew the area where this crime occurred,
13} police told you that they tried to followed up with these 13| because you know that from Steve Pyszkowski, because that
14| people, they learned from the apartment complex they were 14| was within his territory. Tropicana to Rainbow, I believe it was
15| hard working people, and when they ran them they had no 15| Sahara and I-15, right smack in the middle of his territory.
16| criminal history whatsoever. That doesnt make sense. It was 16 And also Jeremy Davis told you when she was cn
17| the defendant. _ 17| drugs she was not the same person. In fact, that was what
18 And her attack did not happen in May 2001, it didn't 18/ led to their breakup, because drugs were number 1 to the
19| happen a couple of months before. If it did, why on July 1_81*‘ 19! defendant and Jeremy was number 2,
20| are they -- with Dixie are they checking the Internet then? 20 And think about her conversation with the police on
21| Because Dixie had the frame of mind it had just happened, 21| the ride home. She's still talking about the horror that she
22| based upon how upset the defendant was. Why was she 22 | went through when she was 5 years old when she was
23| going to the Y to get a paper right after she talked to Laura if 23| sexually molested, and she’s still upset because nothing really
24| it wasn't recent? Why would she want that day’s paper? 24| happened. She still has this anger 12 years later, 13 years
XIX-126 XIX-128
1 And also look at why would the defendant be 1| later. And when the pclice ask her, what about her past would
2| suffering from anxiety and depression on the 13" after the 2| make her particularly emotional about the situation, she tells
3| murder and not on the 5% unless, as she told Michele Austria, 3| them in her statement about being tortured every day for a
4| her conscious is getting to her, 4| year when she was 5 years old by her mother's boyfriend, and
5 And also too, you have no security reports from the 5| that her mother knew about it and let it happen. She has
6| Budget Suites for May, June, or July regarding any sort of 6| some deep seeded issues and anger, not only from this, but
7| attack by the office or by the fountain on in that parking area, 7| then she was raped again at 13, and the pelice were no help
8| no bload found on the ground, no penises severed, no penises 8| apparently, told her don’t worry about even reporting it, raped
9| slashed. You have Duran Bailey in July that was found with his 9| again when she was 18 by her -~ or excuse me, 17 by her best
10| penis severed. 10| friend’s father.
11 And again. look at her statement to the police. Go 11 It's very clear the defendant’s someone who
12| through it carefully. Detective Thowsen told you it is not 12| committed this murder. No proof of any prior attack, no
13| uncommon for somebody who's been on drugs to jumble their 13| evidence that Diane Parker, her neighbors committed it. And
14| stories around, not uncommon at all. And she’s jumbling the 14| when you listen to her statement, listen to all the times she
15| incident with Jeremy and the incident with Duran Bailey. 15| uses past tense in it. She knew she killed her victim.
16 And think about too, Dixie made clear, as the one 16 But you know what she’s gonna have to do? She's
17| thing she definitely made clear when she was on the stand, 17| gonna have to minimize when she wants to get this off her
' 18| when she talked to the defendant on July 18 that it was two 18| chest. Think about it. She has a lot of guiit, her conscicus is
19| separate incidents. There was the attack incident and then 19| getting to her, she's suffering from anxiety and restlessness by
20| there was this thing that happened with her car where 20| the 13", 5 days after or 6 days after this happened. She
21| somebody defecated, urinated, and vomited in it, and they 21| needs to talk, she needs to get it off her chest. So what is she
22 were two completely separate incidents. It's not until she gets 22| gonna do to do that? She's gonna minimize. She's gonna
23| to the police two days later where the defendant is jumbling 23| make the listener have some sympathy for her, That's why
241 these. She made clear two days before they were not the 24| she's gonna say I was attacked, I defended myself, just so she
XIX-127 XIX-129 001007
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1| can start to get it off her chest, but that. ..ot what happened. 1 July 16™;-mis is when the defendant goes back to

2 Dixie even told you, if she had come to me and told 2| the doctor and gets Prozac prescribed to her. Her mother

3| me yeah, I killed this guy and then I cut off his penis, she 3| went and got this prescription filled as well. This was for the

4 | would've called the police. But she had concern for Blaise 4| depression. The Lorazepam was for anxiety from the 13™.

5| because she thought Blaise had been attacked. In order for 5 Then you have between -- sometime between July

6! Blaise to talk about this and start to get it off her chest, like 6| 16% and the 20", that's when the defendant’s conscious is

7| she did with even Michele Austria, she's gotta minimize her 71 really weighing heavy on her about what she did. And if you

8| own actions. And Detective Thowsen told you that's very 8| remember when she talked to Michele about cutting a guy’s

9] common even when giving confessions. They want to talk 9| dick or cutting It off, which is what Paul Brown heard, she told
10| about what they did but they need to kinda justify it in their 10| her I've already been going to a doctor because of how I'm
11| own mind, and that’s what she was doing. 11| feeling about this. My consclous is weighing on me. When
12 Now after the murder -- back to the time line -- she 12| she goes to see Dixie as well, it's weighing on her. And she
13| high tails it back to Panaca. And people see her from 11:30 13| tells Michele that she’s gone to the doctor and she’s on
14| a.m. through the night. You have multiple witnesses that 14| medication for it, for her depression and her anxiety.
15| came in and marked on the little calendar. And lock too, the 15 - So her conversation with Michele, even though she
16| phone call from the house to her mother to her cell phone 16| says it was before July 4%, it had to have been after ;hg__;}f
17| ‘cause she’s at work is about 10:00 a.m. That's probably when 17| and/or the 16% because shécﬁad been to the doctor regarding
18| the defendant got home. 18| it and was on medication. She didn't get on medication until
19 Later that night she goes back to Las Vegas with 19| the 13",
20| Doug. Early in the night to, I believe he said to lay low so that 20 Then July 18%, this is when the defendant goes to
21| Steve and Cathy wouldnt bother them. But I submit to you 21| her safe house. She goes, she wakes up Dixie, she gives her a
22| that it was to lay low to see is this being reported? Because 22 hug and she says I did something bad. And she also tells Dixie
23| you remember she told Dixie that she’d been looking in the 23| at that time she's not driving a new car, and I believe she said
24| paper? Doug told you that they did watch a news report the 24| something to the effect that I'm not driving it again, I don't

XIX-130 XIX-132

1| next day or the following day regarding a murder, but nothing ‘1| want to even be near that car or I don't want anyone seeing

2| was said about it. 2| me driving that car. And she’s driving her dad’s truck at that

3 And she’s [eaving her car behind because she 3| time. And she also tells Dixie, I swear this time I'm getting off

4| doesn't want it to be seen. It's a unique car. Yes, it's sitting in 4|. drugs because she did get out of control. She’s getting off

5| front of her parent’s house ‘cause she’s not driving it, she’s not 5| drugs.

6| taking it back to Las Vegas. She doesn't want any connection 6 Now Dixie, keep in mind she wasn't a pro-

7| to it and that’s why she’s going to Doug’s for the weekend, 7| prosecution witness. I think that was clear. But the State did

8| she's gonna lay low. And look, there are no phone calls from 8| not reverse that testimony, and I think that’s pretty apparent

9| her parent’s house to Doug’s where they knew she was. 9| because she was not very cooperative with the State. But the
10| There’s no contact with even her parents ‘cause she's laying 10| conversation that she had with Dixie is crucial in this case
11| low. 11| because before they even knew up there that this body had
12 July 13™, this is when her father comes to pick her 12| been found with a severed penis, a homeless guy that, as the
13| back up and takes her back to Panaca. It's when her mom 13| defendant said, smelled like old socks that hadnt been washed
14| calls the doctor and we have those medical records because 14| in two weeks. She goes to Dixie and she tells her that it was
15| she’s more anxicus. And this is when she’s getting on her 15| on a hotel street just went of I-15. She tells her it happened
16| medication as well. She gets on Lorazepam. 16| between buildings or in an alley or something like that. She
17 Now on July 14" and 15", that’s probably when the 17| tells her that she cut the guy’s penis off and tossed it. Do you
18| defendant went four-wheeling with Michele and got the 18| remember Dixie making that motion, tessed it. And the penis
19| injuries to her abdomen. Because you remember Michele 19| is found right next to the body.
20| testified it's very possible we went that weekend too. And her 20| The defendant was so upset, she gave the
21| father when he picked her up on the 13", there was no 21| impression to Dixie it had just happened. She thought within a
22| injuries on her. And I don't -- I believe Chris Carringten even 22| couple of days, but recently. And the defendant was afraid
23| when he says he saw her on the 13™ there was no injuries on 23| that somebody had seen her very distinctive car license plate,
24| her as well. 24

and she told Dixie I'm not driving that car, I don't want
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1| anybody to see‘it. S 1| It's very clear that-wixie cares a lot about Blaise, the

2 She told Dixie I'm afraid I may have killed him, 2| defendant, and wants to help her. However, she got pulled

3| that's why her conscious was weighing on her. She needed to 3| into this because that’s who the defendant confessed to and

4| talk to somebody, she needed to get this off her chest that she 4| that's what got this ball rolling.

51| had killed somebody. And Dixie then got on the computer and 5 Now on July 20%, that’s when Laura finally gets a

6| tried to help her look to see if there was anything reported in 6| hold of somebody in homicide down in Metro, gets a hold of

7| the news agencies. And remember what Dixie told you she 7| Tom Thowsen. And she told you that within talking to them

8| put in for that search? Severed penis. Not got penis, not 8| three hours later they were at her door taking a statement.

9| slashed penis, severed penis was the search engine -- or the 9 They interviewed her, she warned them not to go
10| search terms that they used. And that’s why Dixie went to her 10| see Dixie first, and then they go to the defendant’s house.
11| friend Laura because she was concerned and she wanted to 11| They take a statement from her, and that was fairly quick.
12| find out if this reaily happened and to help Blaise. 12| They arrested her, they take her outside. She’s allowed to say
13 But there are a few points that Dixie was trying to 13| goodbye to her parents, tells her dad I told you I did
14| minimize. Frst of all, she tried to expand the time line. She 14| something awful, tells mom I did it and I gotta do what I gotta
15| tried to deny that she thought it had just happened. And 15| do, and she leaves.
16| throughout direct examination she brought up that she had 16 July 21%, this is when Becky starts creating this alibi.
17| looked in the papers back to July 1=, 17| You have the witnesses that told you that they talked to her
18 MS. GREENBERGER: Misstates the evidence, June 18| the day after Blaise’s arrest about the date July 8 and how

19| 1% 19| important it was. Jo Dennert, the next door neighbor came
20 MS. DIGIACOMO: No, Your Honor, it doesn't. I said 20| over and talked to Becky the day after she was arrested. She
21| direct. It wasnt until cross-examination she changed that. 21| talked to her cousin -- or her niece Shayne the next day after
22 THE COURT: Overruled. 22! about the July 8" date. She talked.to other people. She tried
23 MS. DIGIACOMO: During the State’s direct 23| to go to find Chris Carrington in the supermarket and found his
24| examination it was July 1%, Three separate times, pointed out 24| grandmother and told her you're not talking to my son -- or

XIxX-134 XIX-136

1,| to her, you never said that before. Not in her statement to the 1| my grandson, youre not gonna confuse him about these

2| police, not the two times she had previous testified. 2| dates. She ends of talking to Chris anyway. She talks to Doug

3 On cross-examination the first time it was July 1%, 3| multiple times, she talks to Clint, Ashley’s friend, she talks to

4| The second time defense counsel said don't you mean June 4| all the witnesses in this case. And now we have an alibi. Even

5: 1%? And that when Dixie goes oh, yeah, yeah, you're right, it 5| though she claims she didn't know about the July 8 date until
6| was June I, And now it goes back to June 1%, which again 6| after it came out in the paper July 25",

7| was never told previously to the police. There were not parts 7 Keep in mind that the only people that really see

8| where it was stopped, the tape was stopped and turned off. 8| Blaise between July 5% and July 8" are related to her. You

9| She never testified to it before. 9| have her mother, you have her father, you have her sister who
10 Also she said that the attacker that Blaise described 10| basically tells you I don’t remember not seeing her, but none
11| was very, very big, and compared it to some other students. 11| of them can specifically tell you until the 8%,
12| Again, this was new information that we heard for the first 12 And then you have John Kraft, John and Ashley and
13| time. It was not in her prior testimonies, it was not in her 13| her father are all new. They did not testify previously. The
14| statement to the police. And in fact, Laura even told you that 14| come In here and they say that she was there the moming of
15| a couple of days before they came down to testify Dixie was 15| July 8™ at 7:00 a.m. Tﬂql::s_g_gw.
16! trying to convince her that I did tell you she said it was big - 16 And keep in mind too that the witnesses that talked
17| he was big. 17| about her car not being moved, recall that? Everyone says no,
18 But keep in mind too, something else Dixie added, 18| it stayed there from July 2™ ‘till the police got it on July 20%.
19| which again was knew, was that first all she remembered is 19| Well, Mrs. McCroskey thought that it was closer to the property
20| the defendant saying that she stabbed up, and she thought 20| line, a little bit over, and so did Ashley as well. When you look
21| into the stomach. State submits to you that first stab up was 21| at the photographs from the police you'll see it's dead smack in
22| to the testicle, to the scrotum. 22| the middle of their yard. It's not even close to the McCroskey's
23 And again, Laura told the detectives, don't go talk to 23| property line. That car was moved.
24| Dixie hefore you go talk to Blaise because she will tip her off. Now these are the two things that the State has to
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1| prove. We have to prove every materié,‘.v.‘:ment of the 1 Now manstaughter. Again, it's a reasonable person
2| offense as charged and what crime was committed, and we 2/ standard. It's your average everyday person. It's not
3| also have to tell you who committed it. Well, that’s been 3 'somebody who's on a methamphetamine binge when you look
4| established, it was Blaise Lobato. 41 at the reaction, It's gotta be an irresistible impulse. Well, in
5 So now your instructions on murder. Murder is the 5| this case you've got multiple instrumentalities of death, you've
6| unlawful killing of a human being with malice of forethought,. 6| got the blunt force trauma, you've got all the incised wounds,
7| either expressed or implied. It's gotta be an unlawful killing,: 7| and you've got a calculated infliction of injury. After he was -
8| which means it can't be self defense, which would be not : 8| down you have the carotid artery. This is more in line with
9| justified, not excusable, Killing must be with malice of 9| malice of forethought, which is murder. That injury right there

10| forethought, and that can be either express or implied. . 10| to the carotid artery, that was calculated.
11 In this case it's not justified, meaning this is not self 11 Malice of forethought, expressed malice, it's the
12| defense. And when you look at the instructions on self 12| deliberate intention which is unlawfully to take away the life of
13| defense you'll see it's a reasonable person standard. It has to 13| a fellow creature which is manifested by external
14| be somebody, a reasonable person in that situation would've 14| circumstances capable of proof. There's also implied malice,
15| reacted in that way. And also the person killing must act 15| which can be implied when no considerable provocation
16| under the influence of those fears alone and not in revenge. 16| appears or when all the circumstances of the killing show an
17 Look at the photographs in this case of the body. 17} abandon and malignant heart.
18| This is revenge. This is anger. Even the defense expert said it 18 First degree murder. There are three things that the
19| was directed anger. 19| State has to prove beyond a reasonable doubt. That it was
20 Defendant’s actions again are inconsistent with self 20 wiliful, that it was with deliberation, and it was with
21| defense. If you look at Instruction Number 26, that's your -- 21} premeditation and deliberation.
22| what we call the flight instruction, and that tells you that, first 22 Second degree murder is all murder which is not first
23| of all, somebody fleeing the scene. That can be viewed, if you 23| degree murder. So if we don't prove those three things, then
24| interpret it that way, as consciousness of guilt. Somebody 24 It falls down to second degree.
XIX-138 XIX-140
1| who has just been attacked and reacting in self defense 1 Willful, this is the intent to kill. In this case you have
2} doesnt normally flee the scene. She didn't call the police in | 2| multiple stab wounds, with the last one being a very calculated
3| this case either. 3| injury. You also have a lot of blunt force trauma used. That
4 She told the detectives that she drove off because - 4| suggests to you her intent to kill. Wasn't to wound him. She
5| she didn't think anyone would care. It wasn't because she was 5| wounded him with the stab to the scrotum when she knocked
6| afraid of her attacker, it was because she didn’t think anyone: 6| him vulnerable. It was an intent to kill.
7| would care. She knew that there was no fear about her 7 You have to have expressed malice, which we talked
8| attacker seeing her because she knew that he was dead, and 8| about. There needn't be no appreciable space and time before
9| that’s all the past tense that you have in your -- in her ' 9| forming the intent to kill and the act of killing.
10| statement. 10 Deliberation, the process of determining upon a
11 Also what did she do after her self defense? She 11| force of action to kill. Here you get two different
12| ditched the car, she got rid of the evidence, she got rid of the 12| instrumentalities of death, a blunt force trauma and the knife
! 13| clothes she was wearing that she said had blood on them, she 13| wounds. This is when you have a chance to reflect upon your
14| got rid of the knife that she used. It's not something that 14| decision to use such force. And it can be done fairly quickly.
15| somebody who's just been attacked and reacted in self 15 All you have to do is weigh the consequences for and against.
16| defense does. Why would you worry about somebody seeing 16 And when I say it could be done quickly, the easiest
17| your car if you had just been attacked? 17 ekample is when you're driving your car and you're doing
18 You had to protect yourself. Why do you go to Dixie 18| about 50 in a 45 and you're getting close to a light that’s
19| and say [ did something bad? Why did you telt your mom I 19| green. As you get about 100 feet from the intersection the
20| did it and need to do what I gotta do? Why leaving a note for 20| light turns yellow. At that point what do you do? You go
21| Jeremy that says that I've gotta leave -- oh, sorry. Not 21| through the thought process in your mind in a matter of
22| Jeremy. Why when the police tell you that they've got a 22 | seconds to decide, do I stop at the light or do I try and
23! distinctive car, do you say somebody borrowed the car if you 23| accelerate and run through it? And in that matter of seconds
24| acted in self defense and you were truly attacked? 24| you'll think, ckay, are there other cars around me that are
XIX-139 XIX-141 OO 10 1 O
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1| going? If I slam on my brakes right now _an I stop in time? 1| coffee cups had heroNA on it, would that mean she was the
2| Does it look like there's any traffic coming from the other 2| killer? No, because there’s probably hundreds of people’s DNA
3| direction? Within a matter of seconds you make the decision, 3| at that crime scene. What does it mean? It means she was
4| weighing th consequences for and against, to either slam on 4| there. That's all it means.
5| the brakes and stop for that red light or to accelerate and go 5 So the reverse or the inverse doesn’t mean it
6| through it. 6| excludes her because her DNA was not on the chewing gum,
7 It doesn't have to be a long period of time. It can 7| because her DNA was not on the cigarette butt, does that
8| be a very short period of time, You dont have to go heme - 8| mean she didn't do it? No, it deesn’t. It just means we didn't
9| and make a list. Here’s the list for using this force, here’s the 9| find her DNA there.
10| list against. No, it's just a matter of going through in your 10 The tire impressions, because they didn't match her
11| mind, considering your actions and weighing them. 11| car, does that mean she didn't do it? No. We don't even
12 But the key here is it must not be formed in passicn. 12| know when those tire impressions were left. It just means
13{ If it's formed in passion it must be carried out after there’s 13| that those tire impressions weren't left by her car.
14| been time for the passion to subside and deliberation to occur. 14 Think about the garbage at the scene and the white
15| It cant be like with voluntary manstaughter, the -- when we 15| paper towels. Is her DNA -- you know, we didn't test every
16| talk about the heat of passion. The basic example is husband 16| piece, which probably wasn't physically possible anywhere with
17| comes home, finds wife in bed with another man and just 17| the resources that the police department have, does it mean
18| doesn't react, just you know, kills him. Doesn't have time to 18] that she didn't do it because we didn't find anything? No. Just
19/ think, just does it. And that's what this means. You've gotta 191 like if we have found a hundred different people’s DNA there,
201 have that time to deliberate. It can't just be a reaction, you 20| does that mean they're all the killer? No. All it can tell you is
21| have to actually weigh the consequences. 21| that somebody left their biological matter there.
22 Premeditation. This is the determination to kill 22 The footwear impressions, does that mean she
23| formed in the mind by the timé of the killing. And this again 23| wasn't the killer? No. The CSAs told you that the footprints
24| doesn't have to be a very long period of time. When she first 24| were partially wet. The thicker ones in the back were partially
XIX-142 XIX-144
1} shoves the knife into his scrotal sack, she’s made her plan, her 1| wet and then they walked off. Well, that body had been there
2! determination, she's started. And again, it may not be for a 2| for quite some time, it had decomposition on it, it had been
3| day, an hour, or even a minute. It may be as instantaneous as 3| there for a matter of hours. 'If the killer had left those
4| successive thoughts of the mind. And there’s the injury to the 4| footprints, wouldn't they have been dry?
5| scrotal sack, the first one the State submits to you. Again, if 5 It's more consistent with the dumpster diver, like we
6| any one of these elements of willfulness to premeditation or to 6; had Richard Shott that came after the fact. He didn't even
7| deliberation are missing, then you're at second degree murder. 71 report for a couple of hours because he was afraid that they
8 And then you've got sexual penetration of a dead 8| were gonna think it was him or, you know, then he was more
9| human body. That's Count 2. This is a little simpler. Your 9| afraid after he didn't report that oh, what if somebody saw me,
10| elements are any intrusion, however slight, into the anal 10| then I could really be in trouble. No. It's very possible there
11| opening of the victim, and here- you have the stab wound that 11| were other people in and out of that dumpster and that they
12| goes all the way through and into the rectum, then you're 12| could’ve stepped in the blood that was wet in the back and left
13| guilty. That's it. It doesn't matter what the motive was or if it 13] it.
14! was sexually motivated, it doesn't. If you penetrate a sexual 14 Think about it. The footprint that’s on the cardbeard
15| organ after the person’s dead, however slight, you're guilty of 151 box, it was flipped over, it was facing the victim”s body. [
16| the crime. And right there you had, you can see that the cut 16| mean the defense wants you to believe, yeah, that had to
17} wound went all the way into the rectum. 17| have been the killer because it was flipped over. But we don't
18 Now in opening, defense counsel argued all physical 18| know when all that trash was put there. We don't know when
19: evidence excludes the defendant in this case. And that's very 19| that cardboard was flipped over. If you lock at it, what you
20| misleading. It doesnt exclude the defendant. It doesn't mean | 20! can see in the picture, there's blood pooled in the corner as If
21| she could not have killed this crime. No, all it means is there 21| it had been sitting In the pool of blood on the other piece of
22| was no evidence found at the scene that she left behind that's 22| cardboard. So we don't know when that happened.
23| physically tied to her. Her DNA is not at the scene. 23 Neone of these things exclude her, they dont. If we
24 Think about it in the reverse. IF like one of those 24| had any of these things that matched her, all it would do is
XIX-143 XIX-145 OO 10 1 1
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11 confirm for us that she’s the one that dw. .. She told us she 1| got the porous oﬁ‘mé!bottom, and it's harder to clean blood
2| did, it would just confirm yes, she was there. It does not 2| out of a porous surface than a nonporous surface.
3| exclude her. It does not mean she didn't do this. 3 That does give you some physical evidence that links
4 Look at all that trash. Tons of people’s DNA there. 4| her to the crime, that’s blood. The fact that they couldn't
5| Doesnt mean whoever’'s DNA was found there was the killer. 5| confirm the DNA doesnt matter. You're not gonna get both of
6| Even with the things dosest to the body, we don't know how 6| those positive tests with presumptive tests for luminol and
7| they got there. Don’t know that that’s the killer either. That's 7| phenolphthalein without there have been clean blood there.
8/ trash. The plastic bag that's found around the victim looks just 8| It's not --
9| like the other plastic bags that you see in this picture. It 9 MR. SCHIECK: Objection, Your Honor, that
10| wouid've been nice to have her DNA there, but we don't need 10| misstates the testimony. They said they both could be false
11| it because we know she was there because she told us she 11| positives.
12| was there. 12 THE COURT: Sustained.
13 Also the scissors theory that their doctor testified to, 13 MS. DIGIACOMO: It's not reasonable that you're
14| it's not plausible in this case. First of all, theres no blunt force 14| gonna get a positive for luminol, a positive reaction for
15| lacerations on the body to the face and everything as the 15| phenolphthalein where it's not sparkly, it's like what you see
16| doctor testified. Clearly, accerding to Doc Simms, those were 16| here, a constant illumination and have a false positive. It's not
17| incised wounds, there was no tissue bridging. It's impossible 17| copper salts. If it was copper salts, why isn't it everywhere if
18} to snip the carotid artery without taking out half the neck. It's 18| Panaca is so inundated with copper salts?
19! too far down in there. It's impossible to like stick the scissors 19 In this case keep in mind you have a real insight into
20/ in there and snip it or whatever his theory was, It's not 20| whether or not defendant really was the one there. Look at
21| plausible. 21} what she says. Look closely at her statements. And think
22 And think about it. If somebody’s gonna -- to do 22| about this. She knew the street location, she knew the area
23| this kind of crime or murder, are they gonna bring scissors to 23| where the crime was committed when she told Dixie, not what
24| that fight? No. And if they are they're gonna use it like a 24| she told the officers, by then she was jumbling her stories.
XIX-146 XIX-148
1| stabbing weapen. They're not gonna use -- they're not gonna 1| But she told Dixie she knew the area. She was able to tell her
2| change their hand three different ways to a certain possible 2| it was some sort of parking lot or alley, you know, some more
3{ where the handles are between these two fingers and stabbing 3| secluded place. She had a good idea what the victim smelled
4| and then turning it around into blunt force where - think 4| like, odor of alcohol and dirty diapers. That’s a pretty distinct
5| about that. When the handles are like this and the blades are 5| smell. And even Detective Thowsen told you that this victim
6| facing the wrist, would somebody -- if you're gonna punch 6| had a distinct smell.
7| somebody, you don't punch with a straight arm, you punch 7 She knew what major injury that this victim had. It
8| curving, and the scissors would've cut the person. And then 8| had not been released to the public that his penis had been
9| they're gonna switch it around again to be able to snip, it 9| severed, but she knew. And she also knew that somebody
10| doesn't make sense. It's not plausible. 10| had moved the body, trying to possibly put him in the
11 ﬁ'ou do have physical evidence that links the 11} dumpster. She told that to the police when they said, well, is
12| defendant to that crime scene. You have it with her car. The 12| there a dumpster nearby? She's like well, no, well I don't think
13| positive luminol test and the positive phenolphthalein test tell 13| I could've put him in the dumpster. I don't think I could have
14| you there was blood in that car. And it wasn't a false positive 14| done that. That's what she says. She knew that somebody
15| because you heard Dan Ford and you heard Louise Renhard 15 had tried to move that body. '
16| testify that it causes a flashing, kind of like a sparkle when you 6] And the only person -- and think about too, she
17| get a false positive, not like what you got on this car dooF;\ 17| knew what the dumpster enclosure looked like. When she got
18 These are clearly finger marks. And look at where 18| to that jail cell at CCDC when she’s being booked in, she’s like
19| they are. You have finger marks here, you have a drag mark 19| yeah, it was just like this except for I could see through the,
20| here. And if you remember, the emergency brake is right 20 roof,—_:—\"W"MMMW T I
21| here, right next to that seat where this drag mark is, and al MR. SCHIECK: Objection, misstates the testimony.
22| there's some more here. There’s a very faint spot right here, 22| She said it was uncovered, according to Detective Thowsen.
23| but it stops right here where there’s this pore -- excuse me, a 23 THE COURT: Overruled,
24| nonporous material for the top part of the door where you've 24 MS. DIGIACOMO: She said that she could see
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ROUGH DRAFT JURY TRIAL - DAY 19



Michelle
Text Box
001012


NV v. LOBATO

10/5/06
1| through and see the car awning. And y... saw the trash 1| burden is to convince"J\,'ou beyond a reasonable doubt of every
2| dumpster enclosure. Three concrete walls, curbing around the 2| element of the crime charged.
3| side, chainlink fence on the top that you could see through and 3 This case has been sort of different than a lot of
4| see the car awning right there. 4| cases in that it seems like it's been presented in such a fashion
5 The only way that she was able to describe the 5| that the prosecution is actually defending themselves from the
6| place, the body, the injuries, the you know, where it 6| lack of evidence and trying to convince you that somehow
7| happened, how it looked, the only way she knew that, ‘cause 7| they've proven anything in this case.

8! she was there. That’s not coincidence, not coincidence at all. 8 The theory of this case --
9! Is it coincidence that the only recorded penis severing or 9 MR. KEPHART: Your Honor, I'm gonna ohject to
10} cutting of a penis was this man? There’s no other reported for 10| that. There is absolutely nothing to suggest that except for I
11| that year. Is that coincidence? No. 11| know it's argument, but when he's doing that he's disparaging
12 The reason she could describe all those things to 12| the State with regards to that type of argument. That’s
13| Dixie and even the police, ‘cause she was there. And we're i3| inappropriate and he knows better than that.
14| gonna ask you to convict her because she's guilty of the 14 THE COURT: The Court's gonna overrule the
15| charges. 15| objection.
16 THE COURT: Who will be doing the closing 16 MR. SCHIECK: How many times in this case are
17| argument for the defendant? 17| examination of witnesses, whether it was their witness, Dr.
18 MR. SCHIECK: I will, Your Honor. 181 Simms, the expert, the coroner that came in, or Dr. Laufer or
19 THE COURT: Mr. Schieck, you may proceed. 19| Mr. Turvey, how many times were questions posed with this,
20 DEFENDANT’'S CLOSING ARGUMENT 201 isn't it possible it happened this way? Isn't it possible that
21 MR. SCHIECK: Good afternocn, ladies and 21/ Blaise was there? Isn't it possible that it was a 4 inch knife?
22| gentlemen. I'm gonna try not to be too long up here. But I'm 22| Well, actually it's much more likely it’s a 6 inch blade. Well
23| sure you can understand the importance -- 23| wait a minute, that doesn't fit our facts in this case. Isn'tit
24 MS. DIGIACOMO: Sorry. 24| possible it was a 4 inch knife? And the doctor, Dr. Simms was,
XIX-150 XIX-152
1 MR, SCHIECK: -- of making whatever points need to 1| well, it's more likely it was a 6 inch blade to do this damage. ‘
2| be made in this case. And after listening to that closing 2| And then they showed him the picture and said well maybe it
3| argument you can be assured there are a number of points 3| was two cuts. You see where there's kind of a little thing up
4| that need to be made in this case. 4| there at the top of the cut, maybe it was two cuts with a 4
5 However, rather than go directly into those, rest 5| inch knife. And on cross he said well, the way that the penis
6| assured I will get to those. I'm-going to focus on what my 6| was being held could very well account for that mark, not the
7| argument was planned to be before we listened to that story. 7| fact that it was a 4 inch blade.
8 As I was sitting there I was counting some 8 And if you do go back and listen to Blaise’s
9. interesting language used by the prosecutor in her closing. 9| statement, which I urge you to do because there’s no evidence
10| And quite frankly I lost track after awhile of how many times 10| in that statement that’s gonna convict her in this case, she
11| she said it's possible it happened this way. Somehow this 11| indicates to the detective how large -- or how long the blade
12| came to pass. Somehow Blaise came into contact with Mr. 12| was on her knife. And Detective Thowsen said you're helding
13| Bailey. Somehow they ended up at the dumpster. Somehow 13| up your fingers, about 3 and a half inches. 50 she didn't even
14| they think Mr. Bailey had drugs when he was a homeless 14| say it was a 4 inch blade. Detective Thowsen estimated she
15| person. Somehow they believe there’s evidence that there 15| was showing him a 3 and a half inch blade. Which again, their
16| was a sex for drugs thing going on. Somehow, somehow, 16| expert says wasn't used in this case.
17| somehow, somehow. It goes on and on and on. 17 Well, isn't it possible? I suppose anything’s possible.
18 And then there’s a switch later on, and it’s sort of 18| That's their case against Blaise Lobato. Isn't it possible, and
19| like well, [ook at this, there’s nothing to disprove this, therefore | 19| somehow this happened.
20| it must be true. 20 Sometimes you have to wonder why we're here in a
21 You have to remember when we come into a 21| case like this. And if you think about it and you've had, lord
22| criminal case, any criminal case, whether it's a murder case, 22| knows, almast four full weeks now to think about why we're
23| whether it is a drug case, whatever type of criminal case in the 23| here with the evidence that doesn't exist in this case. And the
24| United States, the State has the burden. And in this case their 24| answer will come to you if you sit back and take a look at the
XIX-151 XIX-153
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1| way this case went from the very begih»\_,_d-;.' 1| impounded. Did yodiog in what tests you did on those items
2 State wants you to focus in on a couple of things 2| that you discarded? No, there’s no record of that. Did you
3| that happened at the beginning and then forget everything 3| make a list of the things you threw away? No, we didnt make
4| else in the case as if it doesn’t matter, it's not important. The 41 a list of anything that we threw away. What you have are the
5| lack of physical evidence, not important. The last of 5| few things that we decided to collect that might have some
6| corrcboration, not important. The fact that there’s an alibi, not 6| value in this case,
7| important. Why isn't it important? Well, it's important 7 While they were at the scene they obviously saw the
8| because it was never investigated in this case by the people 8 footprinté. We've seen the photographs where they came in
9| that were assigned to investigate homicide cases in Clark 9| and put the camera with the tripod over the top of the
10| County. 10| footprint in order to take a one on one photograph. Which
11 What happened in this case is that snap judgment 11| while I was talking to Mr. Geller, cross-examining him, he
12| was made to arrest Blaise Lobato in Panaca, Nevada and for 12| referred to is how we did it in the olden days. So at [east in
13| the next 5 years the State and the detectives have attempted 13| 2001 we were stilt in the olden days and that's how they did it.
14| to prove their case after they made the arrest, instead of doing 14| Because they felt of all the evidence that they discarded in the
15| it the right way and getting your facts right before you arrest 15| case, that those footprints had evidentiary value, Why else -
16 | someone and charge them with murder. 16! would they have photographed that? Why else would they
17 Let’s look at some of the things that happened at 17| have gone to Mr. Shott and said, could we take a look at your
18| the beginning of this case. There's a body found by Mr, Shott, 18| feet, at your shoes to see whether or not it’s you that left
19| and it’s found sometime on the evening of July 8™. He's not 19| those footprints, and they eliminated him as being the person
20| sure exactly what time he found it. He says he didn't call the 20| that left the footprint.
21| police right away. He didnt want to get blamed for this. But 21 So in this case of the one person other than police
22| indeed, he did call the police and Officer Testa responded at 22| officers that has been shown to have been in the dumpster,
23| 10:36 p.m, on the 8" of July, 2001. 23| we know it wasn't him that left those footprints, because he
24 Detective -- excuse me. Officer Testa determines 24| was eliminated when they examined his feet,
XIX-154 XDX-156
1| that, in fact, he has a dead body here and does the correct 1 From that the State gets back to their isn't it possible
2| thing, backs out of the scene, He's positive the footprints were 2| that it was someone else? Well, it's possible someone beamed
3| there. At least Officer Testa is able to tell us that so we don‘t 3| in there, left those footprints and beamed out too. But there’s
4 have to listen to, isn’t it possible that one of the many crime 4| no evidence of that. And what the State hastodoin a
5| scene analysts or officers or other people that were inside the 5| criminal case to convict someone is to prove the facts, to prove
6| crime scene tracked blood around in there? Officer Testa was 6| it happened, not come in here and say isn't it possible. Isn't it
7| clear, those prints at 10:36 were there when I got there. 7| possible that they're prosecuting an innocent person? Isnt
8 It's not clear when they finally got around to 8| that a possibility in this case if they want to talk about
9| photographing those footprints because they were at the 9| possibilities? '
10| scene for an awful long period of time doing a variety of 10 So they're at the scene for a long time. Coroner
11| things, collecting evidence, discarding evidence, things of that 11| Investigator Shelley Pierce-Stauffer is called from the coroner’s
12| nature. 12| office because the coroner’s office is the one that makes the
13 Crime scene analysts arrived. We heard from Crime 13| dedaration of death and then transports the body to the
14| Scene Analyst Ford, We heard from Crime Scene Analyst 14| morgue -- or to the medical examiner’s office for the autopsy.
15| Renhard testified. They get there and their job is now to 15| And she declares death, according to Detective Thowsen’s
16| preserve the crime scene, to collect evidence. And whatdowe | 16] testimony, at 3:50 a.m. on the 9" of July, so the next morning.
17| hear from Mr. Ford about how they collected evidence, 17| So we know the police are there from 10:36 when Officer
18| because there was a lot of garbage there at the scene. He 18| Testa arrives until at [east 3:50 when Shelley Pierce-Stauffer
19| says decisions were being made to put things in bags and that 19| declares death, indicating full rigor mortis, which we'll get back
20| those bags were later transported and looked at back at the 20| to the importance of that declaration at 3:50 a.m.
21| lab, and if they felt it wasn't important they discarded it. 21 Shelley Pierce-Stauffer tells us that when she’s there
22 You'll recall that we got into that on cross- ' 22| she actually is in the crime scene helping remove some of the
23| examination. And I asked him, I said did you log in even what 23| debris from the body. She’s not a crime scene analyst, she’s a
24| you impounded? No, there’s no record of what we 24| coroner investigator, but she's helping out apparently. And
XIX-155 XIX-157
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1| she physically sees these paper towels"\_.‘_.-ﬂ'ad in the opening 1| whatever they decaued they were gonna collect and not
2| of where the penis was removed from. She is clear on that. 2| discard. They take some fingerprints. And we had testimony
3| She didn’t even want to see her report when she testified to 3! that they found one on the beer can and one on the surge
4| refresh her recollection, because she said that’s not gonna 4| suppressor. If those fingerprints had come back to Blaise
5| refresh my recollection. If it’s in my report, it's in my report. 5{ Lobato, you can be sure that the State would be standing up
6| That doesn’t refresh what I remember. But I remember those 6| and saying slam dunk guilty, she was there, she did it, case
7| towels and I remember them taking those paper towels and 7! over, case closed. '
8| putting them into a paper bag. And I held up one of the bags, 8 But because it's not hers, don’t worry about that.
9! and you'll get all of this evidence when you got back into the 9| That's not important, that someone else was there and
10| jury room to deliberate. 10| touched the beer can and touched the surge suppressor that’s
11 But you'll see these bags are designed to document 11| over the body. Don't worry about that, because it's possible
12| items that you take so that you can take them back to the lab 12| that she was there and didn’t leave any fingerprints, didn't
13| with the name of the person who impounded the evidence and 13| touch a thing in there.
14| sealed it and they put their number on there. And that way 14 Or then again, isn't it possible that they wasn't there
15| we know what evidence is impounded in the case, 15| and that's why they have no evidence? Isn't that more likely
16 The evidence of paper towels that are stuffed into 16| from a scientific standpoint to say the lack of evidence speaks
17| the wound, it's fair to assume would've been put there by 17| volumes in this.case. The lack of physical connection to the
18| someone that was involved in the death. What a ripe source 18| scene speaks volumes that they've got the wrong person and
19| of information to have to test to see if there's fingerprints. 19| haven't proven their case?
20| Sorneone would've had to touch those towels to put them in 20 But it's possible that she was there and that she did
21| there, for DNA, for hair, for other materials that might've been 21| this, didn't touch anything, didn‘t get blood cn her hands and
22 on those, yet those disappear. Those were discarded at the -- 22| touch anything, didn't leave a single fingerprint behind
23| apparently at Metro they were looked at and discarded, one of 23| anywhere. They've talked about Mr. Ford getting into the
24| the things that Mr. Ford tatked about, 24| dumpster and looking around and there was a lot of garbage
XIX-158 XIX-160
1 And she recalled that they were under the plastic. 1| in the back, and it appeared that maybe someone had gotten
2| And you've got the photographs. You look at those 2| in the dumpster and thrown the garbage out to cover the
3| photographs and decide whether or not you can see that the 3| body. There’s no prints inside the dumpster. There's no prints
4| plastic that is wrapped around the sides, and you can see that 4| on anything that match to Blaise Lobato. But it's possible
5| in the photographs, is not over those paper towels. 5| under the State’s burden of proof in this case that she did.
6 Now that plastic you'll see in the picture gets pulled 6| Well, the burden of proof is beyond a reascnable doubt. It's
7| back, and the papers towels are gone, There’s no more paper 7| not it's possible.
8| towels. You see a picture over, pulled back, towels gone, You 8 The detectives get finished up and they return to the
9| can see the penis has been amputated, which means the 9| homicide department, and apparently there’s still police
10! towels had to be moved in order to see the penis was 10| officers on the scene with the tape up and Mr. Ford is still
11| amputated because they were shoved in the holes. Those 11| there. Because low and behold, on that Sunday moming --
12| towels are lost. The plastic is put back on the body because 12| excuse me, that Monday morning, Diane Parker walks up and
13| we see it, It appears at the morgue, along with some loose 13| says, you know, I might know who that guy is, 1 was a victim
14| cigarettes that were on the body, according to the pictures at 14| of a rape a week ago and that’s the guy that did it, and I want
15| the scene, that were just laying in the body bag. 15| to know if it's the guy. '
16 Now that plastic is in evidence. The plastic that 16 Well, Mr. Ford, according to Detective Thowsen, calls
17 | you'll see was molded, as if with hands, around the body of 17| him and gives him this information. And homicide Detective
18| the deceased person. T this day has never been tested by 18] Thowsen gets his partner LaRochelle, who we didn’t hear from
19| anyone. It's in evidence. Look at the bag. We had testimony 19} in this case, and I think he said Sergeant Manning went with
20 on it. I had them look and said is there any tape on here 201 him and they went out and talked to Diane Parker at her
21| showing that any of this has been tested? Never tested. 21} apartment. Now her apartment is fairly close to the scene.
22| Something that in all likelihood had to be touched by the 22 You heard him describe that. It's over the wall in the next
23| perpetrator, never tested. 23} apartment complex. Not quite on the aerial photograph but
24 They finish up at the crime scene, collecting 24| very close. He said it’s easily within walking distance. And he
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1| goes over there and he talks to her to th._out, you know, 1| this information novr'comes to Detective Thowsen. What does
2| what she knows. He's invited in apparently and they look 2| he do? He gets a crime scene analyst, and Maria Thomas
3| around. They see some knives in the kitchen, they ask to look 3| testified when she got the assignment to go up there, she
41 at the footwear and they look at the footwear. Thank you very 4} thought that she was going to impound a car. She takes all of
5| much, and they leave. They dont take a taped statement and 5} her ctime scene analyst materials with her, apparently
6| they leave. ' 6| incduding a camera, because we have photographs that she
7 In fact, at one point in his testimony I think there 7| took when she got there,
8| was a question from the jury that talked about well, why didnt | 8 And Detective Thowsen grabs his partner and they
9| you do more checking into the other people that were there in g | immediately rush up to Panaca 170 miles away, talk to Laura

10| the apartment complex that had witnessed the altercation 10| Johnson, go and talk to 18 year old Blaise Lobato at her house.
11| between Mr. Bailey and Ms. Parker. And he said well, it was a 11| And in the very first parts of the conversation reveal to her
12| long day and we were getting tired and at some point you just 12| that he knows that she’s been the victim of a sexual assault as
13| gotta, you know, call it a day. 13| a small child, that she'd been hurt in the past, causing her to
14 MR. KEPHART: Your Honor, objection. And may we 14| break into tears because he had checked that out when he
15| approach, please? 15| was back in Las Vegas and had the reports -- or had the
16 THE COURT: Yes. 16| information that she had been a victim in the past. Uses that
17 (Off-record bench conference from 4:54:02-4:56:35 p.m.) 17| to get her emotional, takes a 30 minute statement from her,
18 MR. KEPHART: Judge, I'm gonna withdraw that 18| gets a consent to search and impounds a pair of black high
19| objection. : 19| heel shoes, and you've seen photographs of those. Ask
20 THE COURT: All right. 20| yourself whether those shoes match the footprints you see at
21 MR. SCHIECK: I think we were talking about Diane 21| the scene of the crime.
22 Parker and that Detective Thowsen had been over there and 22 But he impounds them, he takes them, and they
23| talked with her and gotten some preliminary information from 23| have a small spot of Blaise’s blood on the big toe area, as I
24| her. He further testified that he went back and took a taped 24| recall the testimony. No blood from the scene, nothing to tie
XIX-162 XIX-164
1| statement from her on July 23™ and showed her a photograph 1| those shoes to the scene. Takes photographs of Blaise, takes
2| of Mr. Bailey and Mr. Bailey -- excuse me, Ms. Parker was able 2| photographs of her hands, takes photographs of her car, seals
3| to identify Mr. Bailey, and that’s when she gave her taped 3| her car up, puts it on a tow truck that’s already been arranged,
4| statement. 4| and loads her in the car and zips her back to Las Vegas. Just
5 Now let's just contrast that scenario. You have an 5| based on the thirdhand hearsay from Laura Johnson and the
6| individual at the crime scene who lives in the neighborhood, 6| contents of the interview he does with her.
7 | who says she knows or thinks she knows the person that’s 7 He does not get a statement from the parents, he
8| been killed, and that she’s been a victim within the last week 8| does not ask Larry Lobato, who is called and does come home
9| of a sexual assault by this person. That’s the information that 9| and sees Blaise before she’s taken away, does not say, you
10| Detective Thowsen gets when he goes over to talk to her the 10| know, where was she at on the 8%, you know? Was she in Las
11| first time. Doesn't take a crime scene analyst, doesn't record a 11| Vegas, was she here? No gquestions. Doesn't ask Rebecca
12| statement, doesn’t spray luminol around and look for any 12| Lobato, the step-mother, any questions. Doesn't talk to Ashley
13| blood evidence at that point in time. And this is still -- the 13| who lives there in the house, doesn't ask her any questions,
14! blood is still fresh. Doesn’t do anything other than look 14| doesn’t go next door and knock on the door and say, you
15| around, kick the tires in the apartment and say I'm moving on, 15| know, we're investing a homicide and we have a suspect who's
16| and goes back to the homicide office. 16| Blaise, what can you tell us? It happened on July 8. Maybe
17 Contrast that now, someone who knows the victim, 17| we should check this out and do some investigation before we
18| has a motive, lives in the area, and is at the scene asking 18| arrest someone.
19| about it, to the next information he gets on the case, which is 19 No, they arrest her, load her in the car, drive her
20| two weeks later because nothing happens during the next two 20| 170 miles back to Las Vegas. Don't put the tape recorder back
21| weeks. He gets a phone call from Laura Johnson in Panaca, 21| on, have further conversations with her, during which she
22| Nevada, 170 miles away, who tells him that someone told her 22| volunteers that now she remembers that her father had given
23| what someone else told the other person. So we have third 23| her that -- the particular knife that she was talking about.
24| hand hearsay now. Someone told Dixie who told Laura, and 24 At her house she had signed a consent to search
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1| card, had waived her Miranda Rights. ».__..e jail she gives up 1| scopes and we didrrt -- we didn’t see anything in there that
2| her shoes. They take a buccal swab from her. She's 2| would give us an indication that we need to investigate any
3| cooperating with them every step of the way. 3| further. Well, they ran Blaise and all they found out is she'd
4 Now they have the 18 year old girl down from 4| been a victim in the past. But they sure ran up there real
5| Panaca without her parents at the jail, in a holding cell. Do 5| quick to arrest her.
6| they take another interview with her? Maybe she's calmed 6 Do they go knock on a door and say, you know, guy
7| down now. Maybe they could get more information. Maybe 7| got killed over here behind a bank and it's the same guy that
8| theyre gonna followup on her statement that this happened 8| raped Diane Parker, and we understand maybe you witnessed,
9| over 30 days ago. Gee, Detective Thowsen, might that not be 9| you know, some of that situation. Could you telt us what you
10| a fact you want to ask about, is that she’s talking about 10| know? Where were you at on July 87, by the way? Those
11| something that happened more than 30 days ago, which 11| tennis shoes you're wearing, do you mind if we ook at your
12| would've put it way before July 8™? 12| tennis shoes? That would've been real easy to do, wouldn't it?
13 Mo further questions. Click, machine goes off, no 13 No, because they've already got Blaise in custody.
14| further questioning. We solved our case. We have someone 14| They've made their case. Let's forget looking at anything else
15| in custody. We submitted to the DA to prosecute. Well, 15| that happens in this case. Let’s forget about talking to
16| maybe we should do some investigation now. Now that we've 16| anybody up in Panaca that wants to talk about the case and
17| already made up our minds, let’s do the investigation to justify 17 tell us what happened.
18| the arrest we've made. And that’s what happens throughout 18 Now Mr. and Mrs. Lobato’s daughter has just be
191 the rest of the investigation. It's pointed in one direction and 19| arrested in Panaca, whisked away in a car, and the detective
20| one direction only. What could we do to come up with 20| doesn't even remember if he left his name and his card as to
21| something to convict Blaise Lobato? Because we've made up 21| where he was taking their daughter. Panaca‘s a small town,
22| our mind, because she said the magic word penis, that this is 22| and you can pretty much guess that when the out of town
23| the same case that she's talking about. Let’s ignore everything | 23| police rolled in in front of the Lobato house and the tow truck
24| else. 24| is hauling away Blaise’s car, and Sheriff -- Deputy Sheriff Cary
XIX-166 XIX-168
1 Well, okay, let’s not ignore it, let’s call it something 1| Lee and Maribah Cowley are running around in their marked
2| else. Let's say, oh, if it doesn't fit she's minimizing, okay, 2| cars, that everybody in Panaca at one time was out watering
3| because she said she was attacked by an old -- or excuse me, 3| their lawn to see what was going on. On July 20", the very
4| by a smelly black man, and that she defended herself and that 4| day she was arrested, you could béet that spread through the
5| she cut his penis or tried to cut his penis off. Listen to the 5| entire town in minutes., Over the fence, over the phone, down
6| statement for the exact words. That's all that has to match in 6| at the grocery store, you know that was the topic of
7| his mind to make this case. Forget everything else, that’s 7 | conversation, that Blaise had been arrested and her red Fiero
8| enough in his mind. 8| with her “fornicator” license plate had been towed away by
9 Well, she said it was at the Budget Suites on Boulder 9| homicide out of Las Vegas.
10 Highway, and that she could see the fountain. She doesntsay | 10 What are reasonable parents to do? Just do nothing
11| it was behind a dumpster, she said she had just gotten out of 11, and sit there and wonder what's going on, or do you try to
12| her car, it was next to her car. Well, she must be minimizing 12| figure out what happened? Do you talk to people? They knew
13| those facts because they don't fit. If it doesn™t fit it's 13| Blaise had been there from the 2™ to the 9™, At that point it's
14| minimjzation. If it kinda sounds like something we can use, 14| the 20", it's just a matter of going back and doing things to
15} now she’s telling the truth. 15| refresh your recollection as to where you were and what you
16 They want you to convict Blaise solely on what's in 16| did. Things such as phone records, things such as medical
17| that statement, and want you to ignore everything else that 17| bills, you know. We took her to the doctor, what day was
18| exists in this case. And that's why they have to go, isn't is 18| that? Let’s look at the bill, it's July 5", You don’t make that
19| possible, and somehow, maybe it happened this way, ignore 19| up. You don't make up phone calls. You don’t make phone
20| everything else, because she said penis when she was 20| calls during that week trying to set up an alibi for Blaise.
21| interviewed by Detective Thowsen. 21 But Mr. Bailey wasn't killed until the 8, so why
22 Why didn't Metro investigate other suspects in this 22| would anything that happened on the 2%, 39, 4%, 5%, &% or 79
23| case? They talk about well, we talked to the manager of the 23| have any relation with trying to set up this alibi? These
24| apartment complex and we got some names and we ran 24| witnesses came in and recollected to the best of their ability as
XIX-167 XIX-169 001017
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1| to what was transpiring that week. We.__+e them a calendar 1! looks about wherécwas at the whole time, it didn't move,
2| and had them write their names, put their initials down as to 2| was parked right there.
3| what they could remember. If they didn't remember we didn't’ 3 Well, if it was parked there how did Blaise drive it to
4| have them mark it down on there. Nobody wants them to 4| Las Vegas? And if she didn't drive it to Las Vegas then why
5 make things up in this case. 5| would all this stuff about cleaning the car have any relevance
6 Jo Anne Dennert, the next door neighbor, doesn't &| at all in this case because the car wouldn't have been a the
7| really even socialize with the Lobatos. But she remembers it's 7| Nevada State Bank because it didn't move, And so if the car's
8| her -~ it was her long time friend Dale Towery's birthday on 8| not there, there's no reason to need to hide the car. There’s
9| the 8", and that when she was doing her dishes, looking out 9| no reason to clean the car out, the car wasn't even there at
10| into her front yard, that Blaise whipped a big turn in the 10| Nevada State Bank.
11| middie of the street in front of her house riding a four-wheeler, 11 Now we could probably expect this, it's possible that
12| She must've been doing her dishes because that’s where the 12| she took someone else’s car and went to Las Vegas for those
13| window's at that she saw her through. And she recalls that 13| three days. I don't remember where my car was at back then,
14| she sent her friend an e-mail that day because it was his 14| maybe she took my car too. But there’s no evidence of that.
15| birthday and she knows his birthday is July 8%, 15| There's no one that came in here and said she took my car,
16 Those are facts you can't make up. You can't make 16| she ever drove my car, my car was missing, my car was gone.
17| up somebody’s birthday. It was her breakfast dishes and she 17| That's not even their theory. Their theory is it was the red
18| indicated she's not sure of the exact time, but she knows when 18| Fiero. The problem is they can't get past the point that the car
19| she does her dishes, it's when the kids are taking their nap, 19| never moved. All the witnesses that came in here, not one
20| and she knows when the kids take their nap, it's usually 20| said that car moved, and certainly not for three days.
21| between 11:00 and 1:00. It's not a fact that Becky Lobato 21 Well, they hadnt made the left on July 6" argument
22| went over there and said Jo Anne, don't you remember you 22| at the point in time when they asked Mrs. McCroskey, But
23| were doing your dishes looking out and saw this, and it just 23] they said Mrs. McCroskey, what time do you go to bed? Well,
24| happened to be Dale’s birthday? That's not a made up -- 24| I go to bed at, 11 o'clock I think she said, whatever you recail.
XIX-170 XIX-172
1| Becky Lobate forced her to say that? Is that the State's 1| And then I get up the next morning at 7:00 or 7:00'ish. Well,
2| position? I suppose that’s possible, but it doesnt fit. There's 2| isn‘'t it possible the car left, you know, while you were asleep?
3| too much corroboration for everything else in this case to say 3| She said yeah, it's possible, I was asleep. How would I know
41 Jo Anne Dennert is making that up. 4} the car left? All' I know is every time I looked out my window
5 You saw Mr. and Mrs. McCroskey. Is it reasonable 5| the car was there, and every time during that time period the
6| for you to believe that Becky Lobato is putting the streng arms 6| car was there.
71 on the McCroskeys to say, Mrs. McCroskey, I know you've lived 7 On cross-examination I asked her well, do you
8} here for 75 years, but could you go ahead and give an alibi for 8| usually sleep between 9:50 in the morning and 3:50 in the
9! Blaise and say that car never moved when she came back? 9| afternoon on a Sunday? She gave me a little look like what
107 Could you do that for me? Do you think Mrs. McCroskey would | 10| the heck is that? She said no.
11} do that for her? Or Mr. McCroskey, who every morning wouid 11 Well, why did that question have any relevance at
12| go for a walk and the car was right there on the street, and if 12| all? It's because Dr. Simms, the State’s doctor, came in here
13| it wasn't there he would’ve noticed it wasn't there? 13| and told you the time of death, to his best estimation. And
14 Yet the State in their closing argument come up here | 14| doctors can pinpoint the exact second someone died without a
15| and put a slide up that says on July 67 Blaise Lobato got in her 15{ stopwatch and being there and observing it happen, so he can
16| red Fiero with “fornicator” plates, went to Las Vegas and got 16| only give you a range of time. And his testimony was, to a
17| on a three day binge, culminating in the death of Mr. Bailey, 17| reasonable medical certainty, it was 12 to 18 hours. It
18] and then high tailed it back to Panaca. But somehow no one 18| could've been longer and it could’ve been shorter. And he said
19| ever saw that car move, 19| he would be more certain if you went to 10 to 24 or 8 to 24,
20 And you've seen the photographs of where the car 20| because that's a wider range of time. But to a reasonable
21| was located at. And Mr, and Mrs. McCroskey sat right there 21| medical certainty, it was 12 to 18 hours, which is 3:50 in the
22| and the State asked them well, couldn't it have been a little bit 22| afternoon to 9:50 in the morning, or 9:50 in the morning to
23| further the other direction? And both of them, to my 23| 3:50 in the afternocon.
24| recollection, and it's your recollection that counts, said no, that 24 For the car to have been gone and Ms. McCroskey
XIX-171 XIX-173 OO 1018
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1| not see it, she would've had to have béw...aking a nap. She 1| morning in Sunday-morning and Blaise answers the doors and
2| wasn't taking a nap and the car wasn't gone when Mr. Bailey 2| appears that she was asleep, it’s a two and a half to three
3| was killed to a reasonable medical certainty. 3| hour drive from, according to the witnesses that testified and
4 Now a reasonable medicat certainty Is a different 4| were asked those questions, from Las Vegas back to Panaca,
5| standard than a reasonable doubt. But you have to take that 5| because it's 170 miles with three speed zones in there. You
6| testimony and decide whether or not reasonable medical &| have to slow down when you go through Alamo, and you have
7| certainly, Blaise was in Panaca between 9:50 in the morning 7| to slow down when you go through Caliente, and you have to
8| on Sunday until 3:50 in the afternoon. She could not have 8| slow down to make the turn as you're coming into Panaca.
9| committed this crime. 9 We heard that from Mr. Boucher who has no ax to
10 The State wants you to go back to the 24 hour time 10| grind in this case. Worked for the Department of
11| frame, which is not -- which is to a greater probability. But as 11| Transportation for how many ever years he said, a long time,
12| the doctor described, it's a bell curve. This is the bigger 12| lived in the area for a long time. He knows how long the drive
13| probability. As you get out toward the edges it flattens out. 13| is. So you have to go back from 7 o'clock back even earlier
14| I'm sure you're all familiar with bell curves. 14| than that for her to drive back, get her jammies on and get
15 1 tried to draw one, sort of like that, a bell curve, 15| into the futon. Takes us back -- if you take a three hour drive
16| And the greater probability is the major portion of it. And if 16| to 7 o'clock, it takes you back to 4 o'clock in the morning,
17| she -- if you believe she was there during that period of time 17| which is only 10 minutes away from the time frame the doctor
18| which the death occurred to a reasonable medical cetrtainty, 18| said is the outside of the possibility of time of death.
19| you must equip. 19 And you have testimony from Rebecca Lobate who
20 Now I thought it would be great if I tried to put all 20| has a routine that she follows when she goes to work in the
21| the other testimony in that related to the alibi in order to cover 21| morning. She gets up at 5:45, walks out of the bedroom they
22| the reasonable medical certainty time, as you can see, it's a 22| sleep in, past where Blaise was sleeping during that week,
23} little bit difficult to do. I'm gonna try to do that by arguing 23| goes out, starts the coffee, goes to the garage and has a
24| with you. 24| cigarette, ‘cause that's the first thing that she does in the
XIX-174 XIX-176
1 We know that -- we have testimony from Mr. Kraft 1| morning is have that cigarette. And that Blaise was there at
2| that he went over to the Lobato house at 7:00 a.m. in the 2| 5:45 a.m. on Sunday morning, because she worked on that
3! morning, and that Mr. Kraft had an assignment that he was 3| Sunday. That was the iast day befcre she does her double
4! gonna be taken away to Minnesota, away from his family and 4| back on Mondays.
5| his pregnant wife, and he was sure it was that day because it 5 She says Blaise was there, Blaise was asleep. That
6| was that day he fell asleep on the couch and get the crick in 6| corroborates John Kraft saying at 7 o'clock when he knocked
7| his neck and had to go to the doctor the next day, and we had 7| on the door he woke her up. Mrs. Lobato says she usually
8| the medical bills that show, in fact he did go to the doctaor on 8| leaves a little bit after 7:00 to go to work to make it to Caliente
9| the 9%. Corroborates his recollection that it was the 8% that he 9| for her 8 o'clock shift, and she’s usually early.
10| went and saw Larry, went home, fell asleep, got the crick. 10 So now you‘ve got 5:45 Blaise is at home in bed
11 And we know from his wife that she was over there 11| asleep. Three hours to drive to Las Vegas from 5:45 in the
12| later that evening at 6 o'clock, and he remembers that day too 12| morning, now were back to 2 o'clock in the moming. This is
13| because he had to go get his wife to come home to make 13} outside the possible range given to us by the State’s doctor,
14| dinner and that the chicken fried steak that she made wasn't 14| Dr. Simms. So Blaise couldn't be there to kill Duran Bailey,
15| so good. You know, whether that had anything to do with the 15| and perhaps that explains why there's no physical evidence at
16| fact that he was in pain from his neck, we know that the next 16| the scene that ties her to Duran Bailey’s death. That's why
17| day he went to the doctor *cause we had the medical bills. | 17| there’s no bleod on her shoes. That's why her feet don't
18 Larry Lobato remembered that Mr. Kraft came over 18| match the footprints. That's why her fingers don't match the
19| and saw him at 7 o'clock in the morning. Now the 7 o'clock in 19| fingerprints. That's why her car doesn’t match the tire tracks
20| the morning time relates to the further out time peried, the 24 20| at the scene because it wasn't her car.
21| hours that is absolute comfort as the time frame of possibility 21 Well, we already knew it wasn't her car because
22| for the time of death. But you have to remember also that 22| everybody in Panaca, including the McCroskeys, say the car
23| you've got the drive time from Las Vegas back to Panaca. 23| was in Panaca. How could it leave the skid marks?
24 If John Kraft knocks on the door at 7 o'clock in the 24 MR. KEPHART: Your Hener, I'm gonna object to the
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1| term “everybody in Panaca”. R 1 You heara the testimony, I'm not gonna reiterate all
2 THE COURT: Sustained. 2| of it. I've talked more than enough time on this. The gum
3 MR. SCHIECK: Il rephrase, Your Honor. That's 3| that was someone else’s DNA mixed with Bailey’s, it excludes
4| incorrect. 4| Blaise. The fingerprints, the ones they could match, exclude
5 Everybody in Panaca that testified in this case said 5| Blaise. The cigarettes exclude Blaise. The hair, which was
6| the car was there, 6| tested just on the verge of trial, excludes Blaise. The hair from
7 MR. KEPHART: Your Honor, I'm gonna object to 7| the pubic combing that has the DNA of another person in a
8| that too. McCroskeys never said that they remember seeing it 8| crime that their doctor testified appeared to be sexually
9| on specific days. 9| motivated, It incudes an amputation of the penis and they
10 THE COURT: Sustained. 10| find a hair someone’s DNA that doesn’t belong to the
i1 MR. SCHIECK: Now the McCroskeys -- and I'm not 11| defendant. And the State wants you to think that that’s not
12| gonna go over this in detail, but they said the car never 12| important, that it's possible it someone else’s. They wouldn't
13| moved. 13| be saying that if it came back to Blaise.
14 If the tire tracks didn't look fresh, the skid marks 14 And it's i'nteresting to recall back to the testimony
15| that went up over the curb didn't look fresh, why did they take 15| that even some of this evidence that was collected in the rape
16| the time to document them, to photograph them so that they 16| kit was sent to a Myriad Labs, and they did some additional
17| could compare it to other tires? Did they have so much time 17| testing on the penal and anal swabs where they detective
18| on their hands that they said let’s check out these tire tracks? 18| spermatozoa. But they had the entire kit and didn't test that
19} Or is it because they looked fresh and could be associated with | 19| hair, the hair that was in the pubic combings. And I believe it
20| the crime, and was important enough to document, important 20| was Mr, Wall that testified is because it costs too much money,
21| enough to check against the red Fiero and get a negative 21| and that's why they didn't test it with Myriad Labs. Well, they
22| result that excluded her car as leaving those. 22| did test it before the trial actually started, but it excludes Bfaise
23 Is it possible that those tire tracks weren't related to 23| Lobato.
24| Duran Bailey's death? Yes. Is it possible they were? Yes. 24 And so perhaps we wouldn’t even be here if
XIX-178 XIX-180

1| And if they were, it excludes Blaise’s red Fiero, which shoots 1| Detective Thowsen had bothered to investigate this case

2| down that she drove the car to back to Las Vegas for a quicky 2| before he made his arrest and charged the wrong person, and

3| trip to do drugs and buy drugs or whatever else theory we're 3| then tried to justify his arrest through piece by piece

4| going to hear about. Is it possible? Anything’s possible in this 4| investigation and testing over a period of years.

5| case. 5 They've talked about well, you've -- you know,

6 When the framers of the constitution got together 6| witnesses were listed in October of 2005 and that's the last

7| and put together the Bill of Rights that apply to criminal cases, 7! time -- the first time they were listed. Well, that’s a year ago.

8| to every citizen in America, they didn't say, you know what, we 8| Go out and interview them. Detective Thowsen, go out and

9| think the prosecutors in order to convict have to prove that it's 9| talk to them. Why are you listed as a witness? What do you
10| possible that someone committed a crime. They don't -- they 10| got to say? Not one ounce of effort to check out anything in
11| didn't say well, let’s say that if they can come up with a 11| this case that was told to him by Blaise Lobate.
12 | somehow she might've committed this crime, you should 12 He did swing by the Budget Suites and look around
13} convict her. They didn't say if it's probable, they said beyond 13| a little bit. Didn't take a crime scene analyst then. Really
14| a reasonable doubt they have to prove their case. And in this 14| didn’t care too much apparently because he had already made
15| case they haven't proven anything, other than they did a poor 15| up his mind..
16| investigation, they discarded evidence, they didn't test 16 They did call someone from Budget Suites to come
17| evidence, they're still testing evidence. As of last week they 17| in and testify, Zachary Robinson, which is kind of interesting
18| were still testing the cigarette butts, trying to find that piece of 18} because he didn't even work there at the time. I think they
19| evidence that they can come into court and say ah hah, 19 would've found someone to come in that actually had some
20| physical evidence is important because now we've got some. 20| knowledge of what was going on at Budget Suites during that
21| Unfortunately, it came out the other way, If the trial would've 21| period of time instead of somebody that was hired after the
22| lasted longer, maybe there would've been more testing done, 22| fact. That's the investigation they did on the Budget Suites.
23| but there hasn't been. And they haven't proven Blaise Lobato 23 And listen to that tape. Blaise is telling them about
24| is guilty of anything in this case. 24| an incident that happened at Budget Suites. And after it
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1] happened I took my car to Jeremy’s, an_;éremy says yes, the 1| speculation, conjecutre, and is it possible to disprove that
2| car was here. Jeremy denies that he did anything to the car, 2| Blaise was in Panaca at the time Duran Bailey was killed? And
3| but he verifies the car was there. It corroborates that Blaise 3| the overwhelming answer has to be no, they have not done
4| was talking about something at Budget Suites more than a 4| that. And you must, therefore, acquit in this case. Thank you.
s | month ago when she talked to the detective. He didn't want 5 THE COURT: I'm gonna give the jury a 10 minute
6| to hear that. He wanted to hear that he had sclved Duran 6| stretch break at this time.
7| Bailey's death, and that’s all he focused on. Nothing else in 7 Ladies and gentlemen, in 10 minutes please be in
8| this case. 8| the hallway, the bailiff will meet you there to return you to
9 And they come in and criticize Dixie because she 9| your seats in the courtroom.
10| recalls that Blaise told her it was a larger man. And she was 10 During the recess you're admonished not to talk or
11| very specific about that, that in talking to Blaise for the three 11} converse among yourselves nor with anyone else on any
12| hours that she talked to her, that she said was he as big as -- 12} subject connected with the trial. And you're not to read,
13| and I forget the name -- 50 and so0? But finally he got to her 131 watch, or listen to any report of or commentary on the trial or
14| grandson, as big as him? And Blaise said bigger, and she 14| any person connected with the trial by any medium of
15| described how big he was, 15| information, including without Iimitatibn, newspaper, television,
16 And when Blaise talked to Detective Thowsen back 16| radio, and internet. And you're not to form or express any
17| on July 20", she said the guy towered over her, that he was 17| opinion on any subject connected with the trial until the case is
18| much bigger than she was. Doesn't fit. It doesn' fit Duran 18| finally submitted to you.
19! Bailey in this case. And I questioned Detective Thowsen about 19 Court’s in recess for 10 minutes.
20| that, she said it was a much bigger guy, and he said well, to 20 {Jurors are not present)
21| her he probably seemed much bigger. He was 160 pounds. 21 (Court recessed at 5:35:07 p.m. until 6:00:40 p.m.)
22| And I said well, at the autopsy he was hundred and something 22 {Jurors are present)
23| else, 136, Well, that was due to blood loss. And I said 24 23 THE BAILIFF: All rise, please,
24| pounds of hlood loss, and he kinda wavered on that. 24 Department 2 is back in session. Please be seated.
XIX-182 XIX-184
1 Duran Bailey was 70 inches tall and 133 pounds at 1 THE COURT: The record shall reflect we're
2| the time of his death, according to the autopsy report. And we 2| resuming trial in State versus Kirstin Blaise Lobato under case
3| got'that from Detective -- excuse me, from Dr. Simms. Is that 3| number C177394 in the presence of the defendant, together
4| someone that towers over you, someone who is much larger? 4| with her three counsel, the two prosecuting attorneys are
5| Someone that matches the description told to Dixie? 5| present, and the ladies and gentlemen of the jury have been
6 Blaise was talking about a different incident. And 6| returned to their seats by the bailiff.,
7| they say well, people that have done meth, when we take 7 I apologize that that 10 minute recess took a little
8| statements from them they jumble things up and they can't 8| bit longer than we thought, but I think it will all work out in
9| get things right and they -- and they're basically irreliable in 9. the long run.
10| what they tell you when you take their interview. But if they 10 We're proceeding forward with the closing
11| tell you something that we're interested in then, well, you 11| arguments. The State now has the opportunity to make a
12| gotta believe that, don't you, because that matches because a 12| rebuttal closing.
13| penis was involved. This must be the right person. Let's just 13 MR. KEPHART: Thank you, Your Honor,
14| arrest her and figure out the facts later, and that's what 14 THE COURT: Mr. Kephart, you may proceed.
15| happened in this case. 15 MR. KEPHART; Thank you.
16| The State has not proven that Blaise committed any 16 STATE'S REBUTTAL ARGUMENT
17| crime in this case. And the witnesses and evidence presented’ 17 MR. KEPHART: Ladies and gentlemen, this case has
18| by the defense establish that she couldn’t have committed this 18| been iong. You've spent a long time here. Maybe some of
19| crime. And the defendant doesn’t have the burden of 19¢ you might think that there wasn't a lot of evidence presented
20| establishing their alibi. The constitution says that if a person 20| during the time frame that we've been here. Maybe some of
21| claims alibi and presents evidence of an alibi, an element of 21| you might think that there was too much evidence, too much
22| the offense is at issue, and that is who committed the crime. 22| just statements that are being made and no corroborated,
23| And the State has the burden of disproving the alibi. 23| whatever.
24 Have they presented any evidence, other than 24 But let me tell you something. The State is in a
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1| situation where you get to look at direcy _.idence and 1| our experts were 'rlgl"i"c out there, looked at it, took samples of
2| circumstantial evidence. Circumstantial evidence is evidence 2| the footprints, and says it was not blood. You know, and then
3| which you learn basically from circumstances that happen 3| in the same breath says the lumincl test in the car is not
4| where people tell you what you hear, commonsense that you 4| blood, even though we had two tests, presumptive tests that
5| may have. Direct evidence is something that the defense is 5| said that it's blood.
&| tatking about with whether or not you can directly say that 6 But he can look at a photo, kinda like the other
71 Blaise Lobato was in that dumpster area. 7| expert with the scissors, just look at a photo. And you know
8 Spent a lot of time with that. They spent $12,000 8| what's interesting, you know why you heard that, you know
9| on an expert to come in here and tell us what we already 9| why you heard that information, ladies and gentiemen? You
10| knew. Tell us that we didnt have anything that said that she 10| know why they found that man to say that, is because they
11| was in that dumpster in the form of blood, fingerprints, or 11| want you to believe that a person used scissors to kill him and
12| anything in that -- hair or whatever. 12| not a knife. Because Blaise -- Blaise, herseif, her words, told
13 But we have her words, ladies and gentlemen, her 13| the detective she used a knife to cut the man’s penis off.
14| words. We're here -- they said why are we here? We're here 14 You know, she told Michele she’s depressed because
15| because of her mouth, because of what she said. There's no 15| she thought she'd killed him. She told -- Rusty heard the word
16| one else, you heard no one else has said anything about 16| “cut the penis off”. She told Dixie. And you know, it just -- it's
17| cutting a man's penis off in the same vicinity and same time 17| interesting that they want to basically tell you to completely
18| when -- from her -- other than her. 18| disregard circumstantial evidence. There’s an instruction that
15 And what's interesting, Mr. Schieck spent over an 19| specifically tells you you can look at it, and you give it the
20| hour talking about what he thought how the detectives just 20| same degree of weight you would give direct evidence. The '
21| bundled the case, the detectives didn't do anything here, 21| law does not recognize a difference in them other than the
22| detectives didn't find anything here. And didn't talk about 22| way you get ‘em, There’s no difference in the value.
23| Dixie at all, except for the fact, the one time when Dixie came 23 And it's interesting also when they talk to you and
24} in here and changed her story about what was said about how 24| tell you well, we've proven an alibi, we've proven that she
XIX-186 XIX-188
1| big this man was. It was never said before, never heard 1| wasn't here. Well, it's interest -- the interest in that is that
2| before until she comes in here after the defense had provided 2| when Dixie comes in here, you saw her, you saw what was
31 her with an autopsy report, and they had the audacity to ask 3| going on with her. She did not want to be here, she did not
4| her whether or not the State has rehearsed the statements 4| want to point the finger at that lady right there. She changed
5| with her. 5| her story, she fought with the State. And where’s she from?
6 Sometimes it gets pretty offensive, ladies and 6| She’s from Panaca where Mrs, Lobato, who was in here earlier,
7| gentlemen, when we're in a situation what we have, what we 7| was going around telling people, remember the 8",
8| gotta deal with. We're dealing with the evidence that is 8 Well, you know what's also interesting, ladies and
9| presented to us and we're presenting it to you. Do you think 9| gentlemen, in a previous proceeding, the 8" was all that was
10| for a minute that if we wouldn't have tested any of those items 10} testified about.
11| that we'd be in here, be applauded? ‘Cause what they'd be 11 MR. SCHIECK: Objection, Your Honor.
12| saying is just what they argued here, isn't it possible that if 12 THE COURT: Sustained.
13 you would've tested those items it would've came back that 13 MR. SCHIECK: There's no evidence of what was and
14| our client didn't touch this item or didn't leave more hair or 14| wasn’t.
15| anything? ' 15 MR. KEPHART: Oh, well, Ms. Lobato, I'll tell you.
16 And they want to -- and there he is in the same type 16| Ms, Lobato, when she testified before in her testimony here --
17| of argument and throwing it against us and saying, you know 17 MR. SCHIECK: Objection, Your Honor.
18| what, possibility is not reasonable doubt -- or is reasonable 18 THE COURT: Would counsel please approach?
19| doubt. Well, ladies and gentlemen, you have to completely 19 (Off-record bench conference from 6:07:23-6:08:10 p.m.)
20| throw out all of the statements that the defendant made, et 20 MR. KEPHART: And I want to apologize, I need to
211 alone her own statement and what she told other people. 21} clear it up. I'm talking about Rebecca Lobato. Rebecca
22 And you have to, I guess, just accept, just accept 22| Lobata in her previous testimony --
23| their word. Kinda like their expert says, those blood drops that | 23 THE COURT: Overruled.
24| I see in a photograph is blood is what he says. Even though 24 MR. KEPHART: Thanks Judge.
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1 - told -- testified before that'u. .ne times that she 1| getting a jumpsuit. —
2| remembered seeing the defendant and testified about the day 2 Well, there’s ancther phone call later. Remember
3| on the 8, in the afternoon on the 8%, she went to work that 31 Larry said he went to summer camp like on the 2277 Well,
4| day. She never said anything about seeing her before she 4| there’s a phone call to the sheriff's on the 21%. Isnt it
5| went to work, getting up and seeing her laying on the floor or 5| reasonable that’s when he got called to get the jumpsuit?
6| layirig on the futon or whatever. She went to work, saw her in 6 Well, it's interesting is that you have all these people
7| the afternoon. 7| come in here. And you know what's so coo! about this is that.
8 And for the first time -- and also we hear from Mr, 8| her own sister, her own sister, when they asked about whether
9| Lobato. He comes in here and now he tells you that at 7 9| or not she saw her on the dates of the 5, 6" and 7" in that
10| o'clock in the morning John, who we hear from the first time, 10| area, I don't remember not seeing her. This is this young lady
11| came over and woke me up and asked me on that particular 11| who's just starting her own career, and she's sitting in here
12| day, when he was leaving a week later, to help out with 12| under oath to tell the truth, and says 1 don't -- I can't
13| checking with my family when I'm gone, the first time. 13} remember not seeing her. Did she say oh, I saw her, we did
14 And what's interesting as well is that Ashley Lobato, 14| this, this, this and this. No. The only ones you have marked
15| if you look at the time frame. The time frame is clear that 15| in this area is Chris Carrington, Chris Carringten, Chris
16| what we're talking about with reference to when this occurred 16| Carrington and Michele Austria. And you heard from Michele
17| and how the defendant fits this story about driving back to Las 17| Austria that she didn't know if it was this weekend or this
18| Vegas and getting on her methamphetamine, she’s -- she’s in 18| weekend.
19| Panaca, ladies and gentlemen, for a weekend or a week with 19 And Chris Carrington, I mean ladies and gentlemen,
20| her family over the 4™ of July. What is she doing? She’s 20| you saw his testimony, you saw him up here telling you what
21| fighting with her mom. Her mom admits to that, that theyre 21| he believe had occurred. And you heard his grandma
22| fighting, Her mom admits that she uses methamphetamine, 22| specifically come in here and tell you that she remembered it,
23| her daughter, to get away from the problems that she has with 23| she remembered the 5% because her sister was supposed to
24} her family, and the arguments that she has with her mom. 24| be there on the 4™ but she was late and she came on the 5.
XIX-190 XIX-192
1 And she leaves Panaca and goes back to Las Vegas, 1| She remembers the 5%, She remembers Chris coming home
2| to do what? We're talking about a methamphetamine addict 2| and saying I can't deal with the turmoil, they're fighting. Then
3| that has problems with methamphetamine, can't control her 3| she got a phone call and he went back up there.
4| methamphetamine, wants to get it any time she can, breaks 4 Then on the 6% he came home and said they're
5| her boyfriend and girlfriend relationships up, can’t -- says she’s 5| fighting ‘cause she's going to Las Vegas. And he got in here
6| out of control, and she’s just gonna sit around in beautifui 6! and said no, that's not what was said. But grandma came in
7| Panaca and do nothing. 71 and said this is my grandson who's kinda brain dead, and told
8 Medical records say she didnt have any 8| you about the defendant’s -~
9| methamphetamine in her on the 5%. So what is she doing, 9 MR. SCHIECK: I'm gonna object, Your Honor. She
10| just sitting around doing nothing. She just got a new 10} didn't call him brain dead.
11| boyfriend. You heard from Doug. She just moved in with him 11 MR. KEPHART: Oh, yes she did.
12| and she went -- Doug said they wanted to get together but 12 MR. SCHIECK: She said lame brain.
13| there was a barbeque on the 4™. She went to the doctor the 13 THE COURT: Sustained.
14| next day because apparently there was some kind of 14 MR. KEPHART: Okay.
15| appointment. They went and made that. 15 Anyway, and says I remember on the 7 he was
16 She left, came back to Las Vegas, according to her 16| with me because I had to have him take me to the hospital
17| statement, and spent three days on a binge. You look at the 17| and he doesn’t even remember that. But yet he remembers
18| phone records. You can see from the phone records that 18| sitting with the defendant, working out, didn’t seem like she
19| there’s a lot of activity going on around that time where the 19| was even -- anything wrong with her. But yet she’s supposed
20| mom’s calling work, mom’s calling Doug, mom’s calling the 20| to be going to the doctor and everyone else is saying oh, she's
21! sheriff’s department, for what she says in a previous statement | 21| tired and she -- she’s not herself and she’s staying out of
22| -- previous testimony, looking for a truck. Now she 22| company with everybody else. And she says on the 7" he had
23| remembers because Larry Lobato came in here for the first 23| to take me to the doctor. And then he had to drive to the lake
24| time and says it was ‘cause she was wearing a jumpsuit, or 24| and get my sister who was there and bring her to the doctor
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1| so we could all be at the hospital. _ 11 how to use it.
2 And it just -- and what's interesting about their 2 And let me give you a scenario of what happened
31 exhibit is no one else talks about that. The 4%, I mean I guess 3} behind that dumpster. Ladies and gentlemen, she went there,
4| you could - would give that to them. The 2™ everybody kinda 4| she knew where her connects were, she knew where to get
5| put that -- it was also funny, you know, Chris Carrington says 5] dope. And I'm not even telling you that Duran Bailey was
6| yeah, the 2™, I was there on the 2™, I got up on cross and I 6} selling her dope. But he knew that he -- he _wja_s_kquyq___gq sell
7| said well, you know, Chris, after the defense said you haven't 71 dope in the past, he was known to trade aabe for sex in the
8| changed anything and you've been consistent all along, and he 8| past, and she is on her three day binge and she’s out looking
9| said yes, and I got up and he goes oh, I gotta change it, I 9| for dope. She finds him, believability that she had met him
10| made a mistake, it was the 37, 10| before.
11 Who's talking about the dates of the 2?7 Who's 11 They got back into the back of this dumpster area,
12| rehearsing what? So he changed it, he said the 3™, Well, 12| and is it unreasonable to believe, ladies and gentlemen, that
13| that's fine. We don't deny that. I mean we've heard that from | 13| he decided -- kinda like the scenario we pose their expert
14} a lot of people that she was up there. And it’s reasonable to 14| about being on the pier, where she wanted the dope, he
15| believe that she went up there to see her parents on the 4™ of 15| decided he didn't want to trade it or sell -~ I mean he didn't
16| July. 16| want to give her the dope, or he wanted sex for the dope.
17 But it's also reasonable to believe, ladies and 17 Well -- and then his pants are down around his
18| gentlemen, that she went -- a person that’s wanting 18| ankles, and the blood stops after she gets down to the point
19| methamphetamine, that would jeopardize relationships, would 19} where she’s gonna give him fellatic, and she doesn't like the
20| fight with her parents, would use methamphetamine to cope 20| smell of dirty diapers. How else do you smell that uniess
21| with her problems is just gonna sit out that week.CS_he went 21| you're right next to the person? Smells like dirty diapers, right
22| back to Las Vegas, ladies and gentlemen, and did exactly what 22| there. And she doesn’t want to do it anymore.
23| she told the police, a three day binge. You have the &%, 7", 23 But he's at the point he's got his pants down
24| and 8. And on the 8% day she killed Duran Bailef/.] 24| crumpled down below his knees, and he's standing there with
XIX-194 XIX-196
1 Now let’s talk a [ittle bit about Duran Baitey. We'e 1| his Johnson out and she doesn’t want to do it now. She says
2| not here telling you that Duran Bailey is a saint. We've never 2| in her statement the man’s towering over me. Well, if she’s on
3i denied that. Did he -- was he convicted of a sexual assault? 3| her knees he would be towering over her.
4| No. He didn't have the opportunity to sit here and listen and - 4 And she’s right there and he tries to now make her
5| - sit here and listen to the State presenting a case against him. 5| do it when she's not. That smell, that awful smell, no. You
6| But for all intensive purposes, [ guess we could accept that he 6| know, no one is gonna do this to me. No one. It's happened
7| raped Diane Parker. Did he take sex from her? QOkay, he took 7| to me before, that's why I have a knife, She stabs him in the
8| sex from her. Did he trade sex for dope? Yes. Did he provide 81 bottom of his scrotum and he bleeds. And what does he do?
9| dope to her? Yes. 9| What's a manly man gonna do? They're gonna grab themself,
10 Defendant -- you heard the defendant has been 10| Continues to stab at him, fights at him.
11| raped multiple times herself. Matter of fact, to the point where | 11 Well, you know what, what she told Dixie is what
12} her dad has provided her with teaching her how to fight, 12| happened. She walked away and she looked back and saw
13| giving her a weapon, teaching her how to use the weapon. 13| him crying. Well, you know what's interesting about that, is
14 He's a -- used to be a correction officer, knows tactical 14| she wasn’t concerned about anything but her car because she
15| defense, is interested in weapons, and this is daddy’s little girl 15| went back and killed him. She got her bat and she went back
16| that he wants to protect, that he cares about, and yes, he 16| in there.
17| loves her. 17 Now listen to the testimony with this. There was a
18 And he wants - he knows she’s going down to Las 18| gquestion about kicking, whether or not a kick could do this as
19} Vegas to do methamphetamine. He knows what the lifestyle is 19| well. Remember the testimony? Doc Simms never said that
20| himself. She's going to Las Vegas to do that. Give her a knife. | 20| she -- that he received that skull fracture with the bat. He
21| She said I got the knife Christmas from my dad. This knife 21| never said that. He said that it was consistent with getting hit
22| that she no longer has, that she just happened to get rid of 22| in the mouth that a bat would bust your teeth out. And he did
23] this present from my dad, that she threw her own clothes 23| say other trauma he would expect, and that would be on the
24} away. And she -- it's reasonable to believe that she knows 24| side here and the head, that he would expect to see an
XIX-195 XIX-197
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i| indention. We never presented that. - 1] and you've heard aoout Chris’ testimony. You have to

2 But we did present if he’s standing there in a 2| determine the believability of that as well.

3{ position where he's been stabbed at, he's been cut, he's 3 Family members, the only people. 1 mean other

4| defending himself off and he’s crying, and he can identify her, 4| people put her -- it's interesting that other pecple put her in

5| she goes back -- and this is where you get to the first degree 5| Panaca in the afternoon or maybe noonish on the 8%, and

6! murder. She had that opportunity to leave, she had that 6| that’s not -- that’s not outside the line of what Dr. Simms is

7| opportunity to go for help, and she didn't exercise that 7| talkking about. And if she did exactly what she told Dixie, that

8| opportunity. She went back ‘cause no one’s gonna do this to 8| all she wanted to do was get cleaned up and get the hell back

9! her, no one. Not anybody like this, especially somebody that 9| to her dad’s house, that’s exactly what she did. And that puts
10| she didn't think anybody would remember or anybody would 10| her right back here on the 8% where you see all these people
11| miss. And when she went back and smacked him in the 11| that are seeing her on the 8" coming back. And who’s house
12| mouth with the bat where his teeth busted out, he fell back 12| did she go clean up at? Doug's?
13| and he hit his head on that curb, and that's consistent with 13 They talk about the lack of physical evidence of her
14| busting his skull. 14| at the scene, yet there’s so much evidence with regards to
15 Now he's down and he’s out and what does she do? 15| what had occurred. You will never forget this trial. The
16| She stabs him in the neck, and that’s how you see all the 16| reason why you'll never forget this trial is because of the
17| blood on the side of the -- go about a foot up on the side of 17| circumstances that came under it. A man’s penis was cut off.
18| the wall there. And that's where all that blocd collected in the 18! You heard about it once before probably with Lorena Bobbitt,
19| one area right in the back. That's why his shirt’s all covered. 191 a man’s penis was cut off. You'll never forget that. That’s a-
20| His pants wouldnt have been there because they were down 20| circumstance that they want you to stretch so far and say that
21| out of where the blood collected. 21| this is a coincidence, that she happens to be talking about it
22 And then what does she do? What does she do 22| right after it occurs, when after she is worried that the man is
23| then, ladies and gentlemen, she cuts his penis off and she cuts 23| probably dead, knows that she cut a man’s penis off, is taking
24| into his rectum, because no one’s gonna do that -- that's from 24| Prozac because of the anxiety and depression she’s under,

XIX-158 XIX-200

1| somebody that’s been through that themselves. She can't 1| because it's causing her conscious - shg’s having trouble with

2| come in here and tell you, give me some pity and let -- and 2| her conscious. :

3! find me not guilty of this murder because of self defense 3 Talk about the physical evidence and a time frame

4! because this man attacked me, because you read the 4| of when things were tested. It comes to a point where you

5| instructions, you'd have to find her guilty of the penetration of 5| have to just stop testing. Other times you will never stop

6| a dead human body. And that's from somebody -- a sexual 6| testing. You've heard of cases even after people have went to

7] penetration of a dead human body. Thats from somebody 7| prison, they continue doing testing. You've heard of some

8| herself that's been raped herself. She's not gonna accept that, | 8| Where they’ve been exonerated based on the testing and

g So what happens? An alibi starts getting created 9| you've not heard of the ones where theyre not exonerated.
10| about the 21% by her mom. And you don't tell me for a minute | ° And 50, you know, to point the finger at the State or
11| that her parents weren't talking to her from jail right away. 11| the police officers and say you know what, you just didn't quit
12| And it's interesting, why does she tell her parents on a 12| - you quit testing and you tested right up to the last minute
13| recorded statement -- don't say anything because we're 13| on that, It's like if we don't test, I mean they threw the plastic
14| getting recorded, snap at your father, we're getting recorded 14| bag in our face on that. And you know what their words were,
15| -~ if she didn't do anything wrong? 15| their words were conclusionary, just like their expert that they
16 Now when you look at what they daim as an alibi, 16| hired, that the evidence of the perpetrator was beyond that
17| you have to also look at Jury Instruction Number 35 where it 17| bag, on the bag, in the trash can.
18| talks about -- it talks about the credibility and the believability 18 Where do you stop? What if you find the body in
19| of witnesses, And you have to determine whether or not you 19| the dump? Where do you stop? Don't you give some
20| believe them is basically what it's telling you. And you look at 20| credence to the people that are out there looking and trying to
21| -- one of the factors you lock at is the relationships to the 21| do what they can? They say that they -- they made - they
22| parties. And it's interesting, is the only people that came in 22| jumped to conclusions and they made the decision and they
23| here and talked about anything happening in this area, 23| arrested Blaise and that was the end of it and they didn't do
24| especially on the 7", were family members, except for Chris, 24| anything else.
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1 Well, you heard they talked tw._..ane Parker, they 1| stuff that's in the car. Doug Twining - I mean not Doug, Mr.
2| went over to her house, they locked at her clothes, they 2| McCroskey says that he believed that she'd cleaned it before
31 looked at her shoes, they looked at her knives, they discussed 3| she brought it back over to the house.
4| it with a roommate. There was nothing they gave a detective 4 He talks about there's no physical evidence at the
5| that's done over 400 homicides any kind of clue that she was 5| scene, no fingerprints, nothing. There wasn't a single
6| even a suspect, knowing full well that she was a rape victim of 6| fingerprint of hers in her own car. Are we supposed to just
7| the very man that was killed. 7| say then well, she was never in her car? It excludes her from
8 And he looked at the -~ he talked to the 8| being in her car, ladies and gentlemen, because she -- no
9| management, he investigated the individuals that didn't even 9| fingerprints in there.
10| know her. And that -- you know, Ms, DiGiacomo talked about 10 They bring her back to Las Vegas -- oh, what about
11| that earlier. Do you think it's reascnable for somebody to see, 11| this, ladies and gentlemen, we're just supposed to ignore that?
12| maybe see somebody get slapped, another woman, and then 12| Are we just to ignore what's on these freshly laundered seat
13| you go out and kill ‘em and you do that kinda stuff to them? 13! covers as the crime scene investigator talked about? Just
14| That makes no sense. _ 14! ignore that? Well, that's not blood, but those spots on the
15 And then what do we -- what do we make of this? 15| ground in the photograph are.
16| What are we supposed to do? I mean she said in her 16 And when they bring her back to the jail cell and she
17| statement she’d gotten her car bloody And ‘they spent almost 17| talks about the inside of the jail cell Iooking like where this _
18[ ac day disputing that, talklng aboUf copper salts and things like 18| occurred. Well, the defense presented you this cave, and you
19 that up in Panaca or the mine field of Pioche. She talked 19| have - you can look at that too, that happened from the
20| about taking her clothes off in the car because they were 20| Budget Suites. Which, you know, the detective did go over
21} bloody and she threw them away. Her dad kmd of admltted 21| there and tried to see whether or not -- you know, how do you
22 that he wiped the car.out. T 22| investigate something that didn’t happen? How do you do
23 And they don't tell you -- did they remind you of the 23| that?
24| fact that Dixie talks about -- remember Dixie when she was up | 24 He talks about how he could look out of the inside of
XIX-202 XIX-204
1] there and the questions were posed to her about what she told 1| something that looked like the inside of the jail cell and see
2| Laura about the defendant telling her she went back to hide 2| the carport next door next to it. I mean unless you're out
3| her car out. And that’s super consistent with the fact that 3| there and you're doing this, it's a pretty good imagination that
4| when she leaves and goes back on the 9" she doesn't take her 4| you're making it up. It fits perfectly in the crime.
5| car. I mean she goes back down there to do what, you know, 5 You knew what's interesting as well is that what she
6| make a run at it and not have her own transportation to get 6| does say in her statement as we’re talking about the past
7| away from that? Well, she has to later call her down. No, 7| tense, how she talks about I didnt think anybody would miss
8| they're laying low, the car’s not around her, they're down there 8| him, I don't -- I didn't think I could put him in - I didn't put
9| watching TV to see if there’s any other information about this. 9| him in and I don’t think I could have, she’s talking about the
10 {And she tells Dixie, she’s up there hiding her car, her | 10| dumpster. Why do you need to say I dont think T could put
11| parents are gonna help her get it cleaned or maybe paint it 11| him in it if he was alive? If he's dead, it'd be maybe throwing
12| and get rid of it. Dixie wouldn’t tell you that. Dixie kept I 12| him in the garbage can, just throw him away. And you see
13| didn't say that, I didn't say that, I didn't say that. When Laura 13| that he's moved towards the dumpster. Somebody tried, she
14| came In, she said no, that's what she told me. Dixie said get it 14| tried to put him in the dumpster, couldn't pick him up.
15| cleaned. Do you remember that? She said that like get it 15 And they ask, did you hit him with anything other
16| clean. And she wanted -- I think if she said it louder and 16| than the knife? And her response was well, it's possible, I
17| louder and louder we'd believe it more. Get it clean. 17| have a bat in the car. But you know, when I was on my
18 Well, what are they cleaning, something that 18| flutters of the third day of my meth binge, everything went
15, happened on Memorial Day? This car with this compulsory 19/ black.
20| clean person here, they drive the car back, the parents say 20 She tells Dixie that it was on north of I -- I mean
21| that it reeked, but yet they leave the car rolled up -- the 21| west of -- east of I-15, and she gives hotel names of the
22 | windows rofled up and parked in the July sun in Panaca and it 22| streets, Flamingo and Tropicana. She didn't say anything
23| reeked, and he just wiped it out, 23| about it being down at Budget Suites or anything.
24 What did it reek from, the Memorial Day vomit and 24 But are we supposed to just ignore that? Are we
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1| supposed to just ignore that huge coincn..ice? She tells Dixie 1| more probable that it happened in the 24 hour span. Butto a
2| that she severed a man’s penis in Las Vegas. She said the 2| reasonable degree of medical certainty theyll give you the 10
3| man tried to proposition her. The man put his penis in her -- 3| to 18 hours.
4| tried to put his penis in her mouth. Does that sound like what 4 And it's interesting that the defense is arguing that
5| I was describing to you earlier, that she cut his penis off and 5| that's where we want it to be, when often times you find
6| threw it. She got ick all over her. Those are the words that &| bodies in that interval and they want the doctors to spread it
7| Dixie used for what the defendant said. She said that he was 7| out to the outside of that time frame.
8| old, smelly man, nothing else about size or anything. 8 And I -- you know, when we talked to you guys like
9| Happened on West Tropicana and West Flamingo. 9| four weeks ago and we're asking you to be jurors on this case,
10 They were looking in the paper to see if any news 10| both sides was trying to get the fairest jurors that we could
11| about it at the time when they were there. As she was 11| find. And part of that is because of the system of justice that
12| researching it, she had been researching it before, She 12| the defense and the State are operating under and what all of
13| believed it happened just recently. Wasn't talking about 13| you are entitled to. And part of that tells us that we want
14| something earlier. And you kinda seen the exchange there 14| people that are -- have a stake in the community, people that
15| when talking about the June and July. 15| have been around, people that care what happens in their
16 She said she was extremely upset and crying. She 16| community, people that care what the prosecutions are doing
17| said after it was all done all she wanted to do was get back 17| or what the defendants are doing.
18| home to her dad’s. She said she used her car and she was 18 And we want people to realize that you don't come
19| worried about her car being seen. 19| in here with blinders on. You don't leave your commonsense
20 And that gets me back to the peint I was talking 20| outside the door. You use your common everyday
21| about earlier, that if she left after she killed him, he’s certainly 21| experiences to judge what you heard here and what you
22| not gonna see her. And if she’s in an enclosed area, like what 22| believe the verdict ought to be.
23] you've seen in this, no one's gonna see that, see into there, 23| And I ask you, using your commonsense, is it
24| unless you're up above or the doors are open. And -- but her 24| reasonable to believe that we have a pure coincidence here?
XIX-206 XIX-208
1| car would be seen, and that's what she was worried about. 1| Is that reasonable to believe? And that's that step you have to
2| She wasn'’t worried about herself being seen, she was worried 2| get over as to reasonable doubt. Is it just a mere coincidence,
3| about her car being seen. A little red car. You'd have to 3| probably one of the biggest ones you've ever heard, that this
4| disregard what Michele says, you'd have to disregard what 4 defendant just happened to be talking about the very thing
5| Paul Rusty -~ Rusty Brown says. _ 5: that happened just days before she started talking about it?
6 And take a look at their phone records, ladies and 6 The defense started their closing argument talking
7| gentlemen. And look at the time frames of when they are 7| about we were saying in our argument, well, it's possible, or
8| talking about when the phone calls are going from the mom to 8| it's possible it happened like that. You know what, ladies and
9} Doug’s house or to Doug’s cell, and when Doug is returning 9| gentlemen, that's because you, the jury, are the ones that
10| those calls. And lock at the same time about when theyre 10| make the reasonable inference and draw those inferences to
11| calling the highway locking for -- they're calling the sheriff's 11| determine the guilt or innocence of the defendant. You do
12| department. And then at a point in time when they know 12| that. You don't base it on sympathy, you don't -- it has --
13| where she’s at, when she’s in Las Vegas, there’s no phone calls | 13| can't be influenced by sympathy. You make that decision as a
14| going on anymore. There’s a big amount of phone calls 14| sincere judgment, sound discretion that you're using in
15| around -- on the early morning of the 8" into the 9" -- I mean 15| accordance with the law that you've been given.
16| late evening of the 8" into the 9™, because that’s when Doug’s 16 When the defense talks about possible, well my
17| coming up there to get her. And you don’t see Doug really ' 17| question to you is is it possible the defendant was confessing
18| picking up on the phone calls again until after about 9 o'dock 18| to a crime that happened in May of 20017 Is that possible,
19| in the morning on the 8. 19| based on al} the information that you heard what occurred
20 Well, in the realm of Mr. Schieck’s bell curve, there's 20| here, that there wasn't any crime that happened in May of
21| still that reality of the 24 hours. I mean you ask these experts 21| 20017 No evidence of that. Is that possible? Is that
22| to come in and say what they believe would fit, and they want 22} something that youre really gonna pick up from that
23| - -and it's so interesting. They want to fitin the 18to-- 10 to 23| statement? I suggest that you won't.
24| 18 hours. The doc says that it’s more reasonable -- I mean it's 24 In this case, ladies and gentlemen, there's nothing
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1| to support a self defense. And the reas... why, as I explained 1| injury to his rectum:”

2| earlier, is because there was a cooling down period. There 2 Now it's interesting when -- like real quickly when

3| was a point in time where the defendant had to make a choice 3| you talk about like the McCroskeys and the other individuals

4| as to whether or not to walk away from what she started or to 4| who talk about the car being moved or not being moved. And

5, finish it. She decided to finish it because she was gonna be 5| you heard te McCroskeys talk about how they -- they may not

6| identified. 6| even have been there. But they do know when they were

7 That there is your premeditation, your deliberation. 7| there and they saw the car that it hadnt been moved. And

8| It went to a point where there was a directed wound to the 8| that's highly consistent with her coming up there after the --

9/ carotid artery, There was a blunt force trauma to the head 9| after the 8™, ‘cause they were gone potentially the 4™ of July
10| that knocks him down. Directed wound to the liver area. 10| where they drive to Fallon, Nevada and stay for just a couple
11 And then what happened with the penis later, that's 11| days. They go there for a period of time and spend time with
12 | evidence of rage, that’s evidence of anger, that's evidence of 12| their family.
13| premeditation and deliberation. That's first degree. Defense 13 Now we showed you this in the beginning, Exhibit
14| didnt even argue that, didn't even argue that, that she’s 14| 258, And this, ladies and gentlemen, is who we're talking
15| entitled to self defense. 15| about. We're not talking about this young lady that’s sitting
16 Now when you look at the verdict you're gonna -- 16| here now and has come in here with her dresses on and her
17! this is what you're gonna get back there. I don't know if it's 17| hair back and a little longer than that. Matter of fact it's
18! with those instructions that you have now. I think the Court 18| interesting, the very people that supposedly saw her up there
19| gives you like in a little blue packet or something. But you 19| that time could not say that she looked any different, other
20| have a series of things to determine. Can you all see that? 20| than older, than the way she looks right now. Well, you take a
21| You have a series of things you have to look at, and all the 21| look at it and tell me if she looks any different. That's pretty
22| instructions will walk you through that, 22| distinct, wouldn’t you say? And if they supposedly had seen
23 You have to look at whether or not it was guilty of 23| her all this time when they're up there with her, you would
24| first degree murder with the use of a deadly weapon. Well, I 24| expect that they'd seen that. And that's what we're talking

XIX-210 XIX-212

1| submit to you a knife is a deadly weapon, and the manner it 1| about in this case, ladies and gentlemen.

2| was used here is a deadly weapon. So you don’t have to even 2 Happened in 2001 when she killed Buran Bailey.

3| look at any other crime that doesn't have a deadly weapon 3| When she was the meth addict, when she was the knife toting

41 involved. 4| individual, when she’s the one that’s moving around Las Vegas

5 The argument here, what I just explained to you, 5| and getting out of control, when she’s the one that would do

6| supports the guilty of first degree with use of a deadly weapon 6| anything for methamphetamine. That was in 2001, ladies and

7| because of the premeditation. Because of the multiple 7| gentlemen. It's been long enough. It's long enough, that

8| mechanisms of injury, the multiple mechanisms of -- you can't 8| about time the jury says something about it. It's long enough.

9| see? 9| It's time to finish it. It's time to put an end to this, It's time to
10 THE COURT: My view of the jury was blocked, 10| put an end to what happened to Duran Bailey.

11 MR. KEPHART: Oh, I'm sorry, Judge., Okay. 11 He’s entitled to a degree of respect from the State
12 THE COURT: Thank you, 12| and from the people who represent the State and from this

13 MR. KEFHART: And -- I'm gonna need that again. 13: system. He didn’t have an opportunity to go through deciding
14 THE BAILIFF: You're gonna need it? 14| whether or not he was guilty or not, but did he deserve to die?
15 MR. KEPHART: Yeah. 15| Did he deserve to die at the hands of somebody that just

16 And you don't need to go any further with that, I 16| made that decision?

17| mean your decision can’t be one based on sympathy. You 17 And that's why we're here, ladies and gentlemen. In
18} have to make the determination if you feel in this case that 18| the beginning he asked why are we here. We're here because
19| there's self defense there. But then there’s arguments talking 19| of what she did in July of 2001, what she did to Duran Bailey,
20} about at a point where she has an opportunity to abandon that | 20| that's why we're here. And it's about time we put a stop to it
21| and didn't do that, 21| now, and it’s time for you to mark it as I did, guilty of first

22 And then the second one is pretty obvious, ladies 22| degree murder with the use of a deadly weapon, and guilty of
23| and gentlemen, as to -- I mean there's certainly evidence that 23| sexual penetration of a dead human body.

24| she's guilty of sexua! penetration of a dead human body by the | 24 When you go back in there and you deliberate,

XIX-213

001028

ROUGH DRAFT JURY TRIAL - DAY 19



Michelle
Text Box
001028


NV v. LOBATO 10/5/06
1| ladies and gentiemen, look at the evidér... Look at what you 1| the courthouse to assume a seat in deliberations, or to advise
2| have in there. Fumble through it if you want. Loock and see If 2| you that you are relieved of jury services. So you will receive
3| there's any stab wounds to the pants. Look if there's any 3| a phone call updating you and advising you of one of those
4| blood in there if you want to do that. You can do that. 4| two things.

5 But if you want to say that she’s not guiity, consider 5 Until such time as you either go into the jury
&| that with regards to everybody that came in here and testified 6| deliberation reom or you are advised that you are relieved of
7| about what she said to them, what she said, came out of her 7| services, you remain under the admonishment of the Court
8| mouth, and what was corroborated in the sense of she said 8| that you cannot talk or converse with anyone on any subject
9| she cut a man’s penis off, corroborated. She said it was on 9| connected with the trial, nor read, watch, or listen to any
10| West Tropicana or Flaminge. Corroborated. She said it was 10| report of or commentary on the trial or any person connected
11 near a dumpster. Corroborated. She said she couldn't put him | 11| with the trial by any medium of information, including without
12} in the dumpster. Corroborated. Said that she was bloody and 12| limitation, newspaper, television, radio, and internet. And you
13| got in her car. Corroborated. Said she wanted to leave and 13| cannot form or express any apinion on any subject connected
14| get back - her car back to her dad's house. Corroborated. 14| with the trial until the case is finally submitted to you.
15 If you don't think she did it, ladies and gentlemen, 15 If we do not see you back again, we thank both of
16| find her not guilty. 16| you most sincerely for all of your time and your efforts here
17 MR. SCHIECK: T'm gonna object, Your Honor, that's 17| with this trial in doing this service for your community.
18| not the burden of proof. The burden of proof is that they 18 If you would come out the gate and come around
19| proved it beyond a reasonable doubt, 19| the front of the courtroom. Bring your stuff with you.
20 THE COURT: Sustained. 20 We had arranged for dinner delivery at 5:30, and
21 MR. KEPHART: If you don’t think we've proved it 21} that was when we took our 10 minute recess. The rest of you
22| beyond a reasonable doubt, find her not guilty. 22! will be taking -- will be taken into the jury deliberation room by
23 Thank you, ladies and gentlemen. 23] the bailiff at this time. Would those of you in the front row
24 Thank you, Your Honor, 24 please exit and go with Officer Burns, and then those of you in
XIX-214 XIX-216
1 THE COURT: Okay. 11 the back row follow the front row.
2 Ladies and gentlemen, alternate jurors are needed 2 {Jurors are not present)
3| at trial who are prepared to assume a juror's seat should a 3 THE COURT: Lisa, can you shut the door? Thank
4! juror become unable to or become disqualified from the 4| you.
5| performance of their duties. Before the time that the trial 5 The record shall reflect that the jury has exited the
6| began it was stipulated that whomever became seated in the 6| courtroom, the Court’s gonna ask that counse! approach the
7| 13" and 14™ chairs would constitute the alternates for the 7 clerk to leave the numbers where you can all be reached. And
8| purposes of this trial. That turned out to be Lacey Valdez as 8| we will go off the record at this time.
9| Alternate 1, and Joan McCormick as Alternate 2. 9 Court Adjourned at 6:54:28 p.m., until the following day,
10 In the event that a vacancy does occur on the jury 10 ~ October 6, 2006)
11| during deliberation, the alternates will then be taken to the 11 HOk K ok kK Kk
12| room to fill that vacancy. 12
13 Dee Grimm has just entered the courtroom. She's 13
14| the judicial executive assistant for Department 2 who works 14
15| with the Court in the Court’s offices and chambers. She, the 15
16| bailiff, and the court recorder are going to be placed under 16
17| oath to take charge of the alternates and the jury. 17
18 DEE GRIMM, BAILIFF & COURT RECORDER 18
19 ARE SWORN 19
20 THE CLERK: Thank you. 20
21 THE COURT: Shortly Ms. Valdez and Ms. McCormick | 21
22| will be going with Ms. Grimm and providing her with the phone | 22
23| numbers where they can be reached. You will be notified 23
24| telephonically either to advise you that you need to return to 24
XIX-215 XIX-217 001029
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APPEARANCES: 1 THE CCr..T: The jury deliberated until
2| approximately midnight. They then elected to go home and
3| return this morning at 8:30 to resume deliberations. They
FOR THE PLAINTIFF: BILL KEPHART 4| were given dinner last night after theY went out th deliberate a
Chief Deputy District Attorney 5| little after 7:00 p.m. and they were given lunch this afternoon
Egg 335;2,1;525% ggrggtlm 6| around 1:00 p.m. And since we got that scheduling note early
(702) 455-3482 7| this morning, they have not sent out any further notes.
SANDRA K. DIGIACOMO 8 (Pause in the proceedings)
Deputy District Attorney 9 THE BAILIFF: The jury is now present.
Egs? 33;;2’1;?&‘;(15:%8&01 10 (Jurors reconvened at 3:00:53 p.m.) |
(702) 455-6450 11 THE COURT: The record shall reflect that the ladies
12| and gentlemen of the jury have been returned to the
13| courtroom and reseated in the jury box by the bailiff.
FOR THE DEFENDANT: DAVID M. SCHIECK 14 Ladies and gentlemen, please answer out loud, yes
gggcsi;a! I;ﬁb'l'hﬁl %egtipé:l;r 2 Floo 15| or no, have you selected a foreperson?
25 Vegas, Nevada 89755 16 JURORS: Yes.
(702) 455-6265 17 THE COURT: Would the foreperson please raise
SHARI L. GREENBERGER, ESQ. 181 their hand and state their name for the record.
SARA ZALKIN, ESQ. 19 JURCR DQOBYNE: Douglas Dobyne,
gOG Broadway 20 THE COURT: Thank you. Mr. Dobyne, have you
an Francisco, California 94133
21| returned to Court at this time with the form of verdict?
22 JUROR DOBYNE: Yes, we have.
23 THE COURT: The Bailiff wilt approach you, please
24| turn it over to him.
xXX-2 xXX-4
1| LAS VEGAS, NEVADA FRIDAY, QCTQOBER 6, 2006 1 THE BAILIFF: Thank you,
2 PROCEEDINGS 2 THE COURT: Thank you, Mr. Bailiff,
3 {THE PROCEEDINGS BEGAN AT 2:57:53 P.M.) 3 Would the defendant and her counsel please stand.
4 (Jurors are not present) 4{ The Clerk will read the verdict aloud,
5 THE COURT: The record shall reflect that we're 5 THE CLERK: District Court, Clark County Nevada,
6| convened outside the presence in State versus Kirstin Blaise 6| The State of Nevada, Plaintiff, versus Kirstin Blaise Lobato,
7| Lobato, under Case Number C177394, in the presence of the 7| Defendant. Case Number C177394. Department II. Verdict.
8| defendant, together with all three of her counsel. The two 8 We, the jury, in the above entitled case find the
9| Prosecuting Attorneys are present. 9| defendant, Kirstin Blaise Lobato as follows:
10 And the Court's been advised that the bailiff will 10 Count One, Murder with use of a deadly weapon.
11| shortly be returning the jury to the courtroom. The record 11} Guilty of voluntary manslaughter with use of a deadly weapon.
12| shall reflect that we've received various notes from the ladies 12 Count Two, Sexual Penetration of a dead human
13| and gentlemen of the jury since they went out to deliberate 13| body. Guilty of Sexual Penetration of a dead human body.
14| and with each note the Court was able to conference cali 14 Dated this 6" day of Qctober, 2006. Signed by
15| counsel for both sides and counsel was able to agree upon a 15| foreperson Doug Dobyne.
16 response to go into the jury. We had four notes that came out | 16 Ladies and gentiemen of the jury, are these your
17| last night, which will be marked collectively as the Court’s next 17| verdicts as read, so say you one, so say you all?
18| in number. 18 JURORS: Yes.
19 THE CLERK: 89, 90, 91, 92, 19 THE CLERK: Thank you.
20 THE COURT: And then this morning we had one 20 THE COURT: Thank you, Ms. Clerk.
21| note that was just apprising us of a scheduling issue with one 21 Does the State desire to have the jury polled?
22| of the jurors and that will be marked as the Court’s next in 22 MR. KEPHART: No, Your Honor.
23| number thereafter. 23 THE COURT: Does the defense desire to have the
24 THE CLERK: 93. 24| jury polled?
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1 MR. SCHIECK: Yes, Your Ho.. 1| that you had in lite-w continue through with this process anc
2 THE COURT: Ladies and gentlemen of the jury, the 2| we're most appreciative of you for all of those efforts. I know
3| Clerk is now going to make inquiry of you individually as to 3| too that this was a very difficult trial sometimes, in terms of
4| your verdict. 4| the nature of the testimony and the volume of the evidence
5 THE CLERK: Frank Arieno, is this your verdict as 5| and you have done above and beyond the call of duty coming
6| read? 6| in from the community to provide this essential service. As
7 JUROR ARIENO: Yes. 7| you know without individuals such as yourselves coming into
8 THE CLERK: Tai Anderson, is this your verdict as 8| the courtroom to provide this service our criminal justice would
9| read? 9| grind to a halt and could not function.
10 JUROR ANDERSON: Yes. 10 I get a little upset sometimes when I hear people
11 THE CLERK: Paul LaChance, is this your verdict as 11| criticize our system, for while it may not be 100 percent free of
12| read? 12| error, I do far and way believe that it is the best system that
13 JUROR LaCHANCE: Yes. 13| exist on the face of the planet and that's why so many peoplz
14 THE CLERK: Robert Sharpe, is this your verdict as 14| from countries all around the globe come here to learn from
15| read? 15| our system to incorporate a lot of the positive aspects of it into
16 JUROR SHARPE: Yes. 16| their own systems back in their home countries.
17 THE CLERK: Randall Froschheuser, is this your 17 As you are concluding your jury service, the gquestion
18| verdict as read? 18| may arise as to whether or not you can discuss the case, the
19 JUROR FROSCHHEUSER: Yes. 19| court advises you that yes, you may. But it is entirely up to
20 THE CLERK: Thomas Ciciliano, is this your verdict as | 20| you. You're under no obligation to discuss it with anyone. I
21| read? ' 21| know that frequently at the conclusion of the case the
22 JUROR CICILIANO: Yes. 22| attorneys for each side like to speak with the ladies and
23 THE CLERK: Michelle Moir, is this your verdict as 23| gentlemen of the jury to glean some insights and you may be
24| read? 24; approached for that reason. But as I said it's up to you
XX-6 XX-8
1 JUROR MOQIR: Yes. 1| whether you wish to talk about the case or not. Should
2 THE CLERK: Janel Torgerson, is this your verdict as 2| somehody approach you to talk to you about the case and you
3| read? 3| indicate to them that you don't want to talk about it and they
4 JUROR TORGERSON: Yes. 4| persist, please contact my chambers so that I can address that
5 THE CLERK: Doug Dobyne, is this your verdict as 5| on your behalf.
6| read? 6 I believe that the bailiff will have -- would have
7 JUROCR DOBYNE: Yes. 7| given you instructions, as he generally does, with regard to
8 THE CLERK: Lloyd Taylor, is this your verdict as 8| jury services and what you need to do there to finalize your
9| read? 9| service. The Court’s gonna ask that you please remove your
10 JURCR TAYLOR: Yes. 10| blue badges and leave them behind in your chairs, as those
11 THE CLERK: Anthony Vergot, is this your verdict as 11§ will be recycled for the group coming in on Monday. The
12| read? 12| notes which you have taken and your copy of the jury
13 JURCR VERGOT: Yes. 13| instructions you may take with you if you wish. If you prefer,
14 THE CLERK: Anush Benham, is this your verdict as 14| you may leave them behind in your seat in which case the
15| read? 15| bailiff will shred them on your behalf.
16 JUROR BENHAM: Yes, 16 As you are concluding your jury services at this time,
17 THE COURT: Thank you, Ms. Clerk. The Clerk will 17| the Court does not need to read you the admonishment. Once
18| now record that verdict in the official minutes of the court 18| again we thank you wholeheartedly for all your efforts and
19| record to be maintained in the office of the clerk, 19| your service. You may exit at this time. Good luck to all of
20 Ladies and gentlemen, those of us involved in this 20| you.
21| trail wish to wholeheartedly commend you on your efforts. pal {Jurors are Excused at 3:07:52 p.m.)
22| This has been a much longer process than you were originally 22 THE COURT: The record shall reflect that the jury
23| advised of and I know you have had to undertake significant 23| has exited the courtroom,
24| efforts to rearrange your schedules and other commitments 24 With the decision of the jury the matter will now be
X7 XK 001033
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1| referred to the Division of Parole & Pre..  .on for presentence 1| the State’s requés..”
2| investigation and report and set over for sentencing. 2 MR, SCHIECK: Would the Court consider a house
3 THE CLERK: November 28, 9:00 a.m. 3| arrest type situation to assure that nothing does happen?
4 MR. KEPHART: Your Honor, I'd ask the court to 4| She’s been on house arrest before, in fact she was on house
i 5| remand the defendant to custody based on this conviction -- 5| arrest before the first trial when she was still facing murder
| 6! based on the fact that the Count Two is a non-probationable 6| charges she was on house arrest and complied with all the
7 offense. 7| conditions at that time, at the time she was into custody and
8 MR. SCHIECK: Your Honor, she is currently out on 8| so would the court consider house arrest as an additional
9| bail and has made all court appearances and has made all 9| condition of probation or whatever other conditions the court
10| appearances throughout the course of these proceedings. She 10| would wish to impose upon her. But, again, she’s not flight
11| has already served over four years -- or right at four years for 11| risk. She hasn't gone anywhere over all this period of time,
12| credit for time served. And she was convicted previously. 12 THE COURT: That house arrest was a pre-
13| Given the fact that the jury found a reduced verdict, we would 13| adjudication back in 2002 and were now in a different set of
14| ask -- and given the fact that she has been doing everything 141 cireumstances so the Court declines that request. The
15| that she needed to do while she was out of custody and 15]{ sentencing date that had been set ordinary course wilt be
16| complied with all requirements the Court asked, that she be 16| vacated and the Clerk will set a new sentencing date.
17| allowed to remain on bond pending her sentencing date. 17 THE CLERK: November 21, 9:00 a.m.
: 18 If the Court has any inquiries concerning her living 18 (Off-record colloguy)
19| situation or anything else we can provide that, if the Court 19 THE COURT: That concludes these proceedings and
20| requires. 20 we'l go off the record.
21 THE COURT: She has diligently made all of her 21 PROCEEDINGS CONCLUDED AT 3:12:40 P.M.
22| court appearances since she’s been out on bond. 22 kK K X
23 MR. SCHIECK: She's also stayed in constant contact | 23
24| with her attorneys. 24
XX-10 XX-12
1 THE COURT: What's the range of punishment on
2| Count Two?
3 MR. KEPHART: It'sa 5to 15 or 5 to life.
4 THE COURT: So she hasn't even served the
5| minimum and it's a mandatory.
6 MR. KEPHART: Correct.
7 MR. SCHIECK: However, Your Honar, it'sa -~ itsa
8! short additional period of time on the mandatory five. Clearly pursu‘g';f {g ':}QST 5%3‘5.030
9 it would be very foolish on her part to even consider not
10| continuing to come to court and stay in touch with her The undersigned does hereby affirm that the
11} attorneys while she’s waiting for sentencing. I mean it’s not preceding Transcript filed in District Court, Case No. C177394
12| like she’s as she was before, convicted of First Degree Murder. does not contain the socfal security number of any person.
13| And the bond is guite high. It's $500,000 bond, Your Honor,
14| that’s been posted. -?favrlgcl;ﬁjtér
15 MR. KEPHART: Judge, that's -- it's my
16| understanding that's not her money that's posted anyhow, so [ g’;ﬁ/m
17| mean -- N
18 MR. SCHIECK: That is not relevant, the fact is --
19 MR. KEPHART: Well, it's certainly relevant.
20 MR, SCHIECK: -- bond has been posted and she has
21| abided by all conditions of that bond.
22 THE COURT: Well, it appears that some additional
23| time is gonna be required on Count Two and that that
24| increases a potential for flight risk, so the Court’s gonna grant
X-11 xX-13 001034
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APPEARANCES: 1| that, even though _.<y direct the Court that way, they fit
2| within -- because of the technical sexual review of the statute,
3| they fit within another statute, which is 176A.110, and in that
FOR THE STATE: BILL KEPHART, 4| particular statute it says that the Court shall not grant .
SANDRA K. DIGIACOMO, 5| probation to or suspend the sentences of a person convicted of
gggustgu%s%fﬁdp‘ggregy 6! an offense under subsection (3), which is this --oné of the
Las Vegas, Nevada 89101 7} subsections -- one of the conviction would be this particular
(702) 455-6450 81 crime, sexual penetration of a dead human body, pursuant to
g| the Statute of 201.450.
10 So it tells the Court that you can give her probation,
FOR THE DEFENDANT: DAVID M. SCHIECK, 11| provided that there’s certain things that happen before then
gggcisﬂulzﬁlgrliﬁi%e&pg&tszm Floor 12| and, that is, that she has to undergo a psychosexual
Las Vegas, Nevada 89155 13| evaluation. And that that psychosexual evaluation has to be
(702} 455-6265 14| favorable. And then the Court then could consider giving her
SHARI L. GREENBERGER, ESQ, 15| probation. So the -- and the PSI that was prepared by the
gé&%ﬁﬂg‘; ESQ. 16| Department of Parole & Probation does not inform the Court of
San Francisco, California 94133 17| that. A matter of fact, it telis the Court that it -- that based on
18| the statute, the reading of the statute that you must give her a
19| sentence of imprisonment,
20 And its interesting, Judge, I just noticed myself, just
21| reading it, that in 2005, 201.450 was changed itself, to where
22| it deletes the term of years of 5 to 15. So now the only
23| statute available now -- I'm not saying under the current,
24| because when the crime was committed would have been
2 4
1| LAS VEGAS, NEVADA TUESDAY, NOVEMBER 21, 2006 1| under the old statute. There would be a term of yearsor a 5
2 PROCEEDINGS 2| to life, but now they delete it. And it seems to be one of those
3 PROCEEDINGS BEGAN AT 10:48:42 AM. 3| confusions that we have, in light of the fact that you have to
4 THE COURT: Would Correcticns bring Ms. Lobato in 4| give a person a 5 to life, but is eligible for probation. So I
5| please. 5| could see where the mistake was made, why you wouldn’t
6 (Pause in the proceedings) 6| accept -- or expect it to be within that statute,
7 THE COURT: On the bottom of page 7, State versus 7 But without the Defendant having a psychosexual
8| Kirstin Blaise Lobato, case number C177394. The record shall 8 evaluation, then the Court could not consider probation. If the
9| reflect Defendant present, in custody, together with her three 9| Defendant wishes to waive that we could go forward today
10| counsel, Mr. Schieck, Ms. Greenberger, Ms. Zalkin. And Ms. 10| with the sentencing, but I think in her best interest is that she
11| DiGiacomo and Mr. Kephart present on behalf of the State. 11| would have the psychosexual evaluation performed. So in that
12 When I took the recess, counsel contacted the bailiff | 12| respect, I think that, unless she’s willing to waive that, we
13| and asked to address the Court in chambers. All counsel came | 13| need to continue today's proceedings.
14| into the Court’s chambers and brought to the Court’s attention 14 THE COURT: There’s a second issue with regard to
15| some deficiencies with regard to the current presentence 15| Count Two.
16| report. 16 MR. KEPHART: Oh, yeah. Yes, Judge. The
17 Mr. Kephart you may be heard. 17| Department of Parole & Probation incorrectly, for some reason
18 MR. KEPHART: Yes, Your Honor. Initially when we 18| enhanced Count Two. The charge that she was convicted of,
19| -- when the Defendant was convicted we had represented to 19| besides the manslaughter with use of a deadly weapon, was
20| the Court that under the current statute of 201,450, that it was | 20| sexual penetration of a dead human body, but for whatever -
21| a non-probationable offense., And the way the statute reads, it | 21| reason, they enhanced it to sexual penetration of a dead
22| tells the Court that the Court shall punish, by imprisonment in 22| human body with use of a deadly weapon. And that -- you
23| a State prison and this particular statute says life sentence and | 23| can’t do that, That's incorrect. It's a complete mistake and
24| eligibility of parole after five years. There’s certain statutes 24| that needs to be corrected as well, so.
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1 MR. SCHIECK: Those repres  _dons are correct,

2| Your Honor. Ms. Lobato does not wish to waive her right to

3| have the psychosexual evaluation performed.

4 THE COURT: Is that correct?

5 DEFENDANT LOBATOQ: Yes, Your Honor.

6 THE COURT: The matter will be re-referred to the

7| Divisi f Parole & Probation for an amended presentence

ivision of Paro robation for nl men pr n n AEFIRMATION

8| report to be prepared. The Court will ask that the District Pursuant to NRS 239B.030

9| Attorney’s Office annotate their file to reflect what the
10| problems with the current presentence report are, so that they The undersn?ned does hereby affirm that the
11| be corrected. And the Court will order that a psychosexual preceding Transcript filed in District Court, Case No. C177394

. does not contain the social security number of any person.
12| evaluation be performed.
13 (Off-record colloquy of the Court and Clerk) . )
. . Mandi Garcia
14 THE COURT: The Clerk will set the new sentencing Transcriber
15| date in accordance with our discussion in chambers. 4/26/07
16 MS. CLERK: February 2, 9:00 a.m. Date
17 MR. KEPHART: Your Honor, there’s also another N,
18| mistake that -- just so we're aware of it now, that at time of
19| PSI -- it's gonna change the PSI itself is, with respect to a new
20} offense the Defendant is currently being prosecuted on. They
21 did not present that in the PSI. And I've been in contact with
22| the Attorney General’s office, they were supposed to be
23 sending me information on it, but for whatever reason the
24| Department of Parole & Probation didn't pick up on that.
6 8

1 THE COURT: So you should annotate your file on

2| that regard as well.

3 MR. KEPHART: Yes.

4 THE COURT: Very well. We'll see everybody in

5| February then. CERTIFICATION

6 DEFENDANT LOBATO: Thank you, Your Honor.

7 MS. GREENBERGER: Thank you very much, Your I (WE) CERTIFY THAT THE FOREGOING IS A "ROUGH

8! Honor DRAFT" TRANSCRIPT FROM THE ELECTRONIC SOUND

) RECORDING OF THE PROCEEDINGS IN THE ABOVE-ENTITLED

9 MR. KEPHART: Thanks, Judge. MATTER.
10 PROCEEDINGS ARE CONCLUDED AT 10:55:07 AM.
11 * k ok ok ok NW TRANSCRIPTS, LLC
12 NEVADA DIVISION

1027 S. RAINBOW BLVD., #148
13 LAS VEGAS, NEVADA 89145-6232
14 (702) 373 7457
15 '
16
17
18 Mandi Garcia 4/29/07
19 TRANSCRIBER DATE
20 d ok K Kk
21
23 E { ;g -
(S ANES
24
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licensed Clinical 8. _.4l Worker.

3

APPEARANCES: . 1
2 The Court received from the prosecution a
3| memorandum dated November 17* of 2006, with a CD
FOR THE STATE: BILL KEPHART, 4| attached in an envelope. _
SANDRA K, DIGIACOMO, 5 The Court has received from Mr. Schieck, Ms.
?gg%tgu?ﬁs’?'ﬁ dAgtorggys 6| Greenberger, and Ms. Zalkin a number of items. A grouping of
Las Vegas, Nevada 89101 7| letters in aid of sentencing, filed November 17" of 2006. A
(702) 455-6450 8| defendant’s statement in aid of sentencing, filed November
9| 20" of 2006. And a Defendant Lobato sentencing
10| memorandum, filed January 30" 2007. The Court also
FOR THE DEFENDANT: DAVID M. SCHIECK, 11| received from defendant’s counsel a cover letter, dated
ggg%ﬂuﬁﬁb{jﬁﬁe&pﬁ;‘:gﬂ Floor 12| January 22™ 2007, with a psycho-social risk assessment
Las Vegas, Nevada 89155 13| report, done by licensed clinical psycholegist, John Paglini,
(702) 455-6265 14| P-a-g--i-n-1. The Court has reviewed all of these things in
SHARI L. GREENBERGER, ESQ. 15| preparaticn for today.
E’S‘%ﬁ"dﬂg} ESQ. 16 Is there anything further that either side wishes to
San Francisco, California 94133 17| submit that the Court has not already reviewed?
18 MR. KEPHART: Yes, Your Honor. I didnt hear you
19} mention that you received the copy of the disc. Okay. Did
20} you?
21 THE COURT: Yes.
22 MR. KEPHART: All right, AlsoI --
23 THE COURT: The one that's in the little envelope
24| that’s attached to your memorandum of November 17° of
2 4
1} LAS VEGAS, NEVADA FRIDAY, FEBRUARY 02, 2007 1| 20067
2 PROCEEDINGS 2 MR. KEPHART: Yes.
3 PROCEEDINGS BEGAN 9:11:49 A M. 3 THE COURT: Yes.
4 {Court’s Called to Order) 4 MR, KEPHART: And I've prepared to -- I'm gonna
5 THE COURT: The record shall reflect that this is the 5| play one of those today, Also --
6| time set for sentencing under case number C177394, State 6 THE COURT: It contains tape recordings of
7| versus Lobato. 7| telephone calls made from custodial status with the defendant.
8 Ms. DiGiacomo is present for the State, along with 8 MR. KEPHART: Correct.
9| Mr. Kephart. The Defendant is present, in custodial status, 9 THE COURT: Okay.
10| together with her three counsel. 10 MR. KEPHART: Also, I gave a copy of three different
11 Good morning, everyone. 11| letters that we want the Court to consider. One letter is from
12 ALL COUNSEL: Good morning, Your Honor. 12| an inmate by the name of Mark Harpersberg [phonetic],
13 THE COURT: I have had a number of things 13| written to the defendant. Both of them are housed here in the
14} presented to the Court to review in preparation for today’s 144 Clark County Detention Center. One of them is from the
15| sentencing. The Court had received, subseguent to the first 15} Defendant back to Mark Harpersberg. And the third one is
16| Jury verdict, a presentence report dated June 27", 2002. Now | 16| from the defendant to Viva Knight [phonetic], whose in the
17| subsequent to the most recent Jury verdict on the second trial, 17| Women'’s Correctional Facility.
18| the Court received the original presentence report from 18 THE COURT: Have copies of those been provided to
19| November 6™ of 2006, which had some legal errors. And the 19| Ms. Lobato and her counsel?
20| Court has, since the {ast time the case was on calendar, now 20 MR. SCHIECK: We received those this morning
21| received a third presentence report, which is entitied 21 while we were back talking to Ms. Lobato. I havent had a
22| “Amended Presentence Report”, dated January 17 of 2007. 22| chance to read them.
23| Attached to it is a psychosexual evaluation that was done 23 THE COURT: I'm going to take a moment to do that
24| through Family & Child Treatment, Joan Lujan, L-u-j-a-n, a 24| at this time. Se you may do the same,
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1 MS. GREENBERGER: Your B. -, we -—may we — I 1| based on the fact w4t it was submitted to the Court in
2| have never seen the memcrandum filed by the government 2| November of 2006, it doesn't seem germane for that audio
3| with regard to any sentencing issue in this case dated 3| portion to be aired in front of the Court at sentencing.
4| November -- 4 THE COURT: This just seems to be a continuation of
5 THE COURT: No. It's just a cover sheet, It's 5| the prior argument. The ruling stands.
6| entitled “*Memorandum”, but it's not a points and authorities 6 (Pause in the Proceedings)
7| per se, it's just a cover sheet that says these CD’s attached 7 THE COURT: The Court has finished reviewing the
8| hereto. 8| letters. When defendant’s counsel has completed reviewing
9 MS. GREENBERGER: We're gonna be objecting to g| them please let me know.
10| any admission in front of this Court with these two items into 10 MR. SCHIECK: We'e almost done, Your Honor.
11| evidence without a proffer by the government, why they 11 THE COURT: Okay.
12| believe it's relevant, because we believe they are absolutely 12 (Pause in the proceedings)
13| irrelevant with regard to the present proceedings and there is 13 MR. SCHIECK: I think we've finished reading, Your
14| no basis for them to be presented before this Court. 14| Honor,
15 MR. KEPHART: You want one? 15 THE COURT: Okay.
16 THE COURT: She’s making an objection on 16 Ms. Lobato, by virtue of the jury’s decision and
17| relevancy. I mean nobody is-- 17| verdict entered in this Court on the 6" day of October of 2006,
18 MR. KEPHART: Well, Judge, it -- 18| a finding and adjudication of guilt is hereby entered under
19 THE COURT: -- moving them into evidence. It's not | 19| both Count One, as to voluntary manslaughter with use of a
20| a motion to admit into evidence, but they are intending to 20| deadly weapon, and Count Two, sexual penetration of a dead
21| present these things and have the court consider them in 21| human body.
22| conjunction with this sentencing here today. 22 You may all be seated.
23 MR. KEPHART: Judge, this is sentencing. The rules 23 The State may be heard.
24} with regard to sentencing are quite a bit more lax than an 24 MR. KEPHART: Thank you, Your Honor.
6 8
1| actual trial. But with respect to some of the stuff that's said by 1 Your Honor, like I kind of started to say earlier,
2| the defense and their own sentencing memorandum that 2| through all of this proceeding from the very beginning, the first
3} they've provided, I think it -- it shows an insight in what we're 3| trial where she was found guilty of the First Degree Murder
4| really dealing with when we're talking about the Defendant 4| and the second trial where she's found guilty of the
5| Blaise Lobato. I mean, after all, this whole trial -- it seems like 5| manslaughter as well as the other count. You know, 24 jurors
6| the whole process has kind of lost Mr. Bailey in the dust here 6| heard her defense, none of them believed it.
7| and we're talking now about somebody that they kind of 7 MR, SCHIECK: Your Honor, I want to object
8| portray as this real innocent, sweet little thing. And it's 8| referring to the first verdict, which was set aside, there's no
9| interesting, from her own mouth you’ll be able to see how this 9| [unintelligible] --
10| sweet, little, innocent thing handles her own affairs, And 10 MR. KEPHART: Well, it was referred to in a
11| that's why those letters are presented to you. And that’s why 11| sentencing memoerandum by the defense, so I just figured I
12| we're gonna present these telephone calls from the defendant. 12| could refer to it as well,
13 THE COURT: Well, the Court’s received many, many | 13 THE COURT: Overruled,
14} letters in support of Ms. Lobato. And, additionally, some 14 MR. KEPHART: And, you know, with her alibi, no
15| certificates of completion that the defense wishes the Court to 15} one bought that. There’s certainly - with respect to the
16| consider. And some of the letters also have photographs 16| second trial when the defense had realized that she was
17| attached of her as a young child. I don't see that what the 17| caught lying in the first trial, she didn't testify and the -- the
18| State is intending to proffer to the Court is any different than 18| whole time she's been put in a dress and dressed up and
19| what the defense has proffered to the Court. The Court will -- 19§ portrayed as a sweet, little, innocent person that was just
20| overrules the objection. 20| caught in the wrong place. A victim of her own -- in her own
21 MS. GREENBERGER: Well, Your Honor, for the 21| -- in her own right, from her family and her past. And
22| record it's post-jury verdict information that’s being submitted 22| everyone has kind of forgot the fact that a man was killed
23| in an attempt to smear her character, to defame her, And 23| here. Duran Bailey was killed. The defense even went so far
24| with regard to the audio that’s been provided to the Court, 24| in both trials of assassinating him, without any due process,
’ i 001041
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1| just basically claiming he's a rapist. Ar.  5u know, every -- 1| a new offense of-__.uat contact between prisoners. She's
" 2| regardless of whether he was a homeless man or had a lot of 2| been bound over on that to District Court. While she's in jail

3| family. He was still a' human being that was just brutally 3| she’s creating a new relationship with this individual by the

4| murdered. And then what’s interesting was that, with respect 4| name of Mark Harpersberg, where she’s actually in the jail

5| to the defense and their portraying Ms, Lobato as this innocent 5| showing him her kitty is what she calls it. She's supposedly

6| person and sweet, I think the words they even use in their 6| got a fiance that she’s supposed to be -- gonna support her

7! sentencing memorandum is that she’s a compassionate young 7| and has been supporting her through out all of this. And the

8| woman with a warm spirit consistently noted by her friends, 8| last letter that I gave to the Court is the victim of the sexual

9| family and supporters. Using leniency in this sentence is what 9| contact, which she calls her wife. And it's interesting this was
1¢| they're asking for. 10| written on October 15" of 2006, after she’d been charged with
11 When you look at the letters that I gave to you, 11| this crime and before any preliminary hearing was presented.
12| where she describes herself as an individual that when she 12| And she talks about wanting to get back with her and seeing
13| gets pissed off she’s a total bitch, She's completely 13| her again and doing probably exactly what she’s charged with
14| unreasonable and pig headed. When you read through the 14| again.
15| letters and they talk -- they're replete with sexual 15 And, you know, they talk about that she -- while she
16| connotations. When I play this tape and let you listen to that, 16| was out of custody she followed all the Court’s rules. Well,
17| and you've heard -- if you've listened to the other ones they're 17| yeah, because she knew very well that in this pos -- in this
18| replete with sexual connotations. Her actions about wanting to | 18| Court she'd be going back to jail if she violated those court
19| beat people up. Her quick judgment of people, calling you a 19| rules. However, she doesn’t follow all the rules. I mean, you
20| stupid woman. Talking about popping her roommates head 20| hear from it how she is charged with a the new crime while
21| off like a zit. Talking about how she wants drugs and she 21| she’s in custody and it's a sexual crime.
22| wants to get more drugs. That in itself is what she’s really all 22 Judge, I'm gonna play this tape that was -- is made
23| about, Judge. And what’s interesting is, all of the connotation 23| of a phone call from October 26™ of 2006, I got it cued up
24| you get from that is what this crime was about. It had every 24| here and it's in the system here, let’s see if [ can get it to go.

10 12

1| bit of her un -- not able to control her anger or control her 1 (State’s CD Recording is Played in open court)

2| temper when she gets pissed off. The sexual connotation of 2 MR. KEPHART: Stop it. Now, there’s another tape

3| the crime itself, after she murdered him. You know, and it just 3| that is the next one -- .

4| -- you -- when you look at what had occurred, what we -- from 4 MS. DIGIACOMO: Track 67

5| the State, what we ask the Court to do is considered 5 MR. KEPHART: -- it's track 6 that we want -- want

6| punishment. 6| to play as well.

7 Some of the letters that are written by Ms. Lobato’s 7 (Another State’s CD recording is played in Open Court)

8| supporters believe that punishment is for Blaise to learn a 8 MR. KEPHART: You want to stop it —-

91 lesson and grow up and they felt that she’s done that. 9 MS. DIGIACOMC: I'm trying.
10 Some of them call what happen to Duran Bailey a 10 MR. KEPHART: Your Honor, I played those two. We
11| mistake. 11| had actually five that we were interested in. We were listening
12 And all the themes in the letters, if you read them 12| -- six that we listened to and you have those, I played those
13| together, all seem to be the same and seem to just dismiss the | 13| two because I wanted to show you the hot and cold of the
14| fact that two different juries did convict her. Just dismiss it. 14| defendant. And when she’s in a situation where-she, in her
15[ And it just it fails to show you -- the letters fail to show you 15{ own mind feels, in her words this is fucked up, she lashes out,
16 however though, and what we tried to present here is how 16| She accuses somebody that’s trying to assist her, of not being
17| manipulative she is. How she has used people for her own 17| there for her. She berates the Court. She certainly has not, at
18| benefit. She has used some of these people right here for her 18| all, taken any responsibility for what she’s done or what her
19| own benefit. 19| path in her fife has led her too. Now that her sentencing
20 The defense did a good job in this case as 20| memorandum that they've prepared says that she’s aware of
21| presenting her as a sweet, mistreated, young girl. However, 21| the poor decisions she’s previously made in her life which led
22| the reality of what's behind her is very clear from what you see | 22| her to her present disposition and she’s greatly remorseful for
23| in the letters that are written by her friends, in the letters that 23| her past lifestyle choices. Is there any remorse at all that you
24| she has written. I mean she's in jail, she's been charged with 24| can hear from her conversations that, in the light of her not -
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1} being in here and showing her as hert  person, there’s 1 DEFENL..4T LOBATO: There are a lot of things that
2} absolutely no remorse. She doesn’t feel that she did anything 2| I've thought about over the last several days that I wanted to
3| wrong. She's never taken responsibility for this. She only 3| talk to you about, a lot of which have already been covered, 1
4| believes that what you do, in line of her sentence is, to her 4| want to apologize for us even having to be here. And let you
5| word -~ I'm not even going to repeat it. But simply she’s not 5| know that I've tried really, really hard to change who I am and
6| ready to accept what you've sentenced her to. 6| I think that I have made progress. I'm human and I'm still
7 So in light of that -- in light of her supporter’s 7| gonna make mistakes. I'm emotional and I say things out of
8| position I would say if punishment was for her to learn a 8| anger, just like anybody else. ButI don’t mean -- I don't
9| lesson and grow up, she certainly hasn't learned a lesson. And 9| mean to harm anybody.

10| maybe growing up she has in age-wise, but she hasn’t grown 10 I just ask that you take those things into
11| up in the sense that she’s realized what she has done to 11| consideration. Give me a chance. Please don’t send me back
12| another persan. And punishment is for what she has done to 12| to prison. Let me prove that I'm not a waste. Thank you.
13| a victim in this matter and for what crime that shes 13 THE COURT: Ms. Greenberger will speak first,
14| committed. And in this regard she’s been convicted of 14 MS. GREENBERGER: Thank you, Judge,
15| manslaughter with use of a deadly weapon, as well as sexual 15 This case was continued from the last sentencing -
16| penetration of a dead human body. 16| date because a psychosexual risk assessment was brought to
17 The Department of Parole & Probation has prepared 17| everyone’s attention, that we wanted to have conducted and
18| a presentence investigation report, submitted it to the Court. 18| that was my understanding of why the continuance was
19| Told the Court, and the defense has talked about this as well, 19| granted and we would come back here today. And --
20| is how much time she’s already spent in jail. Basically the 20 THE COURT: That was one of the reasons. The
21| State held the position of the break that she got with regards 21| second reason was that they had done a deadly weapon
22} to the man -- voluntary mansliaughter. But in our pesition 22} enhancement on Count Two, which was legally erronecus.
23| here, we would ask you to follow the recommendation of the 23 MS. GREENBERGER: And with regard to that
24 | Department of Parole & Probation. 24| component, Your Honor, my understanding with regard to the
14 16
1 We believe that -- that based on the differences of 1| amended report on Count Two, sexual penetration of a dead
27 what the sentences were before and your range that you are 2| human body, from my understanding, and correct me if I'm
3| allowed to sentence in, certainly would be consistent with what 3| wrong, appears to still be in error, in that the minimum term
4| we're asking for here now. I mean you've heard this trial 41 says not applicable and the probation term indicates not
5| twice, Judge, and you've seen the evidence that was 5| applicable. And my understanding was that probation indeed
6| presented in both cases and I'm asking you to follow the 6| was an option in this case, so I wanted the record to reflect
7| Department’s recommendation. It's appropriate. It certainly 7| that that error existed and be clarified at this juncture.
8| serves the community here for what she has done to Mr, 8 THE COURT: Legally she -- she is not precluded
9| Bailey and -- 9| from seeking probation and the Court is not precluded from
10 (Off-record colloquy of State’s counsefl) 10| granting it. I think what the report’s referencing is that that is
11 MR. KEPHART: Yes. The Department is 11| not their recommendation. That P&P’s recommendation is for
12| recommending consecutive time. That’s what -- Sandy just 12| prison time and, therefore, the probation section doesn't apply.
13| reminded me of that and that’s what our recommendation is. 13 MS. GREENBERGER: So when they're saying not
14| And so I'll submit it on that, Your Honor. And, thank you. 14| applicable it doesn’t mean not permissible. It just means they
15 THE COURT: Who will be addressing the Court for 15| don't deem it applicable?
16| Ms. Lobato? I assume she wishes to address the Court and 16 THE COURT: They don't deem it appropriate. Yes.
17| then which counsel will address? 17 MS. GREENBERGER: Right. Okay. Thank you for
18 MR. SCHIECK: I believe that if we could, Your 18| that clarification.
19| Honor, if more than one of us could address the Court. 19 So going back to the first prong, which involves a
20 THE COURT: As long as you cover different areas 20| psychosexual evaluation. In listening to the prosecution argue
21| and not overlap. 21! to the Court about why Ms. Lobato shouldn't be given a
22 MR. SCHIECK: I don't believe we will, Your Honor. 22| chance, one thing in my mind, that came to my attention was,
23 THE COURT: All right. Ms. Lobato, what, if 23| that the reason why the prosecution is playing these calls and
24| anything, do you wish to tell the Court here today? 24| submitting these letters, which we believe aren't relevant and
- - 001043
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1| are character assassination, is to defle. 2 Court’s attention 1| Your Honor, at th...ad of that paragraph it notes again, it is
2| away from the primary reason we're here, which is, what do 2| the evaluator's opinion that Ms. Lobato presents a low risk of
3| the medical experts have to say about Ms. Lobato's condition. 3| sexual re-offending behavior, based on her history and
4| And interestingly enough, not only have Dr. Paglini, who has 4! treatment for Post Traumatic Stress Disorder, as long as she
5| prepared a very extensive report, who has consulted with Dr. 5] continues counseling and avoids any use of mind altering
6| Cairo, and rendered an opinion that Ms. Lobato is -~ has great 6] substances.
7| potential, has made profound progress, is in dire need of 7 This Court has all of the discretion to make this
8| continued counseling. Her ability to be rehabilitated is 8| decision today. And as the prosecution noted, the Court is
9| exceptionally positive. That she is a low risk to sexually re- 9| very familiar with the evidence. Has heard two trials. And
10| offend. Also, the prosecution’s Dr./Social Worker/L.S.C.W., Dr. 10| now the question remains is what is the appropriate
11| Joan Lujan, has concurred with the other medical experts 11| punishment for her and what are the goals in retribution and
12| finding and there was no discussion of that brought to the 12| society. If our objective is to rehabilitate, which I hope is a
13| Court’s attention. 13| component of -~ in punishment, then what all the doctors are
14 So I wanted to bring it to the Court’s attention and 14| saying is five years continued therapy, low risk of recidivism.
15| just reiterate for the Court that based on the prosecution’s own | 15| Look at her lack of criminal history. A terrible crime was
16| evaluation, they describe that my client has the following 16| committed. And we believe she has paid. She is not a danger
17| strengths. No previous history of legal problems prior to this 17| to society. She appeared at every court appearance. As
18! offense. And for the Court’s edification, I'm reading from page | 18| noted, 10 months out on bail. Respected all of the conditions
19 8 of Ms. Lujan’s report. Has the support of her fiancé, her 19{ to abstain and live a life free of crime. And to her credit she,
201 fiance's mother. And notes that this type of support has been 20| as evidenced in the letters and the probation report, at this
21! lacking in Ms. Lobato’s life. That she's been in therapy for four | 21| juncture in her life feels a part of her continued therapy is
22 years to address her abuse history and her offense. That shes | 22{ going to be giving something back to society and working
23| willing and motivated to continue individual therapy. She has 23| either with street teens or the women's resource center, where
24| contacted Dr. Cairo, who has agreed to continue treating her. 24| she could give something back. Where she could advise
18 20
1| While awaiting a new trial, she was out of custody 10 months 1| people who coeme from broken families, drug abuse, and have
2| and had no new criminal violations. And most importantly is 2| major problems, that she could keep them from ever rendering
3| the fact that she agrees that Ms. Lobato presents a low risk to 3| into a downward spiral where they would put themselves in a
4| the community for sexual re-offending. And her only primary 4| position to commit crime. So if she could give something back
5| clinical concerns are based on Ms. Lobato’s past. Being raised 5| to the community -- and these doctors the words that they
6| by drug addicted parents. Began using at an early age. And 6| used were so telling, exceptionally favorable, during pretrial
7| she states living without substances will require a great deal of 7| release she has grown tremendously, says Dr. Cairo involved in
8| therapeutic support. And then the other factor she raises is 81 therapy since 2001. Ali of the doctors are recommending
9| the extent of violence perpetrated on the victim. 9{ continued treatment, dire need. And saying she’s not a
10 And what this -- 101 sexually violent risk.
11 THE COURT: I found in the Lujan report some 11 And so we ask this Court to please exercise
12| vocabulary errors, some typographical errors. But one factual 12| consideration and leniency. Acknowledge that she has
13| error under the assessment section on page 7, in about the 13| accepted remorse. She has been punished. And give her an
14| middle of the assessment section. There's a second paragraph | 14| opportunity to be a productive member of society.
15| and the third line down says, “Bailey’s reported physical and 15 THE COURT: Mr. Schieck.
16| sexual attack on Ms, Lobato”. That is incorrect. There was 16 MR. SCHIECK: Thank you, Your Honor.
17| never a reported attack on the defendant perpetrated by the 17 Your Honor, basically our request isn't -- and Il get
18| victim. 18| right to the point of what we're asking this Court to do
19 MR. KEPHART: Judge, I'd also ask the record reflect 19| specifically and that is, number one, with respect to Count One
20| that this is -~ even though they're referring to it as our -- 20| and Count Two, to run those concurrently. At the previous
21| Prosecution’s -- it's not made by us. It's done at the request 21| sentencing, Your Honor, did run Count One and Count Two
22| of the Department of Parole & Probation. We -- 22| sentence -- sentences concurrent. So we're asking no more
23 THE COURT: That's correct. 23| than what happened at the first sentencing. Although we
24 MS. GREENBERGER: And in that same paragraph, 24| recognize the sentence on Count One, previously, was greater
19 21 001044
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1| than it is going to be today. 1| then Dr. Paglini v._-asked again to see Blaise because of his
2 THE COURT: Significantly. 2| knowledge of Blaise and his treatment of her. He's seen her
3 MR. SCHIECK: I understand that, Your Honor, but 3| back, before she went to prison, before she had done all this
4| the Court did see fit to run them concurrently at the first 4} time in jail. And so that he could, in fact, comment on the
5| sentencing. And at the first sentencing did impose a 5 to 15 51 differences he sees during that period of time. And I think his
6| on Count Two, not the 5 to life sentence. We're also asking 6| report does reflect those changes in Blaise in making his
7| the Court to sentence equally as the first time on Count Two, 7| recommendations in his report. In fact, consulting with Dr.
8] and that is 5 to 15. So our request is Count One, up to the 8| Cairo and indicating that she should continue to see Dr. Cairo.
5| Court to determine the term of years to impose on the 9| And Dr. Cairo has said she would be more than happy to
10| sentence. And Count Two, 5 to 15, concurrent with Count 10| continue seeing Blaise. In fact, she has seen Blaise 66 times,
11| One. 11| according to the letter she submitted to the Court, which I
12 With respect to why the Court should run the Counts | 12| think of -- of anyone, that's the most that anyone has seen
13| concurrent, it's our position, I think the evidence showed and I 13{ Blaise and talked to her about her life and these events. And I
14| think to some extent the jury’s verdict indicates that this was 14| think we should put a great deal of weight on what Dr. Cairo
15| really ene, in the Jury's mind, and certainly the evidence came 15| says. And basically that is, that under the right conditions,
16| forward just one single event that transpired. It wasn't two 16| Blaise can in fact be out of custody and function. She just
17| separate -- two criminal acts as opposed to two different 17| needs to continue her counseling and avoid the behavior
18| things that she’s been convicted of in one sequence of acts 18| patterns that we've seen. And we'e not trying to hide those
19} that occurred with Mr. Bailey. And so that it would be 19| behavior patterns. We submitted the reports. We had Dr.
20| appropriate to consider running those two charges concurrent, 20| Paglinl, who we tried to keep out before, we had him see her
21| because they arise really out of one course of conduct. Mot 21| again and we submitted those reports to the Court. So we're
22| two separate courses of conduct. 22| not trying to hide that behavior.
23 And second of all, and the Court did correctly point 23 The last point I need to make concerns the fact that
24| out that there was no report ever filed that Duran Bailey had 24| we are now facing sentencing with Blaise having done over
22 24
1| attacked Blaise as part of this incident. But if we lock at what 1| four years in custody. Four flat years -- four and a quarter flat
2| the jury found and at this stage we have to accept what the 2| years in custody, both in department of prisons and in jail. So
3| jury found. The jury didnt find that this was a murder, The 3| it's not like we're deciding whether or not to grant probation to
4| jury found this was a voluntary manslaughter. In order for the 4| someone that we don't -- that we haven't punished, that hasn't
5| jury to make that determination, by the instructions they're 5| done a considerable time in jail. This is more like a parole
6| given, they had to find that there was a provocation that led to 6| hearing as far as I can see, because we've already
7| the actual killing of Mr. Bailey. And by that provocation, the 7| incarcerated the individual.
8| only reasoning that makes sense is this jury believed that Mr. 8 Now we'e deciding whether or not we should deein
9| Bailey had in fact attacked Ms. Lobato under some set of 9| her street ready. Ready to give her that first chance, because
10! circumstances and that she reacted to that attack. 10} she hasn't had that first chance yet, because of what her prior
11 We recognize that the testimony at the first trial and 11| conviction was. And in deciding whether or not she fits those
12| her statement to the police talked about an attack that 12| factors, we have the fact that she's now 24 years old, five
13| happened at the Budget Suites. And certainly this jury 13| years older than when all this started and a pretty significant
14| apparently believed that those events were confused in Blaise’s | 14| five years in the maturity process of any individual, We have
15| mind and that she was really talking about what transpired 15| the fact that she’s been out of custody and has behaved
16| with Mr, Bailey and believed there was an attack on her. And 16| herself out of custody since she was released by this Court on
17| so we're not dealing with what we were dealing with -- with 17| bail.
18} having found before. We're dealing with the jury believing 18 I need to address the case that is pending against
19| that she reacted. 19} her out at of the situation at the Department of Prisons. That
20 And when locking at how she reacted we have to 20| incident arose prior to her ever being released from prison.
21| look at the reports that we have, Dr. Paglini’s report, and he's 21| That pre-dates her ever coming back to this Court, ever being
22| been seeing her -~ or first saw her in 2001, right after this case | 22| released, ever spending the time that she has on the street :
23| was charged, as part of the defense at that time and that 23| waiting to go to trial. Those events that -- and the State has
24| report has been given to the Court prior to the first trial. And 24| referred to the other individual as the victim in the case. As a
2 2 001045
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1| matter of fact the other individual is a 2fendant in the 1| different than yo- . ... in the courtroom. And I think that the

2| case. That case involves a consensual }elationship between 2| language that is used during those phone calls is nothing more
3| Blaise and another inmate. There is no victim, so to speak, in 3| than a reflection of the environment and not a reflection of her
4! that case. There - the evidence is clear that there was no -~ 4| character.

5| anything other than a consensual situation existing between 5 And as to comments concerning the Court, I think

6| two individuals residing in the same cell and viclated the 6] that if we polled every inmate that came in here, that we

7| disciplinary rules of the Women’s Prison. That they disapprove 7 | would probably hear worse language than that about any

8| of that type of conduct. But for some reason in this case they 8| Judge in this courthouse that is hearing their case or getting

9| have decided to file it as a criminal prosecution. A fact that we 9| ready to sentence them, That is just the way the system
10| are litigating and litigated in Justice Court. In fact, we waived 10| works and the way individuals view the system when --
11| the preliminary hearing and she was bound over in that case, 11| certainly they're being charged and in this case feel they're
12| only because Judge Dahl indicated he did not believe that he 12| being unduly charged and vindictively prosecuted.
13| had the constitutional jurisdiction to dismiss the charges, 13 Our request is, based on the totality of the reports,
14| because he found they were in fact unconstitutional under our 14| the totality of her behavior since the first conviction, her fack
15| statute. That matter is still to be litigated here in District 15| of prior criminal history, the fact that the jury did find there
16} Court. But that incident and that individual predate and go 16| was provocation, the fact that she has done over four years in
17 | back to a time when Blaise was still under a sentence of 17| custody, flat time, that the Court impose concurrent sentences
18| imprisonment from her original conviction and has nothing to 18| and grant probation on both sentences. Holding whatever

19| do with her more recent conduct. They do bring in the 19| time and whatever conditions the Court deems appropriate
20| recordings from the jail. And I would -- I would -- 20| over her head imposing that sentence.
21 THE COURT: Before you -- before you move on to 21 Thank you.
22| that, 1 would just like to say that since the new charge that 22 THE COURT: With this case there were many,
23| arose from her being in custody after the first jury verdict, has 23| many, many photographs taken at the crime scene. And of
24| not yet gone to trial and there’s not been an adjudication on it, | 24| the nearly 30 years that I've been working in the criminal
26 28

1| so the Court’s not going to consider anything surrounding that 1| justice system this case and two others I think -- that I recall
2| particular event, 2| vividly were this bloody and viclent. And all three of the cases
3 MR. SCHIECK: But I wanted to make clear what the 3| involved methamphetamine.

4| nature of that offense was. That it wasn't a crime of violence 4 If you take a snapshot of the crime scene and you

5| and there’s a victim, This was more of a crime of passion than 5| take a snapshot of this young women's face and you put them
6] of violence and that's the way it's charged. I can -- we were 6| side by side, it's difficult for a lot of people to reconcile the

7| talking about the jail recordings and we've heard snippets of 71 two. How could this attractive young woman have this

8| two and I think they provided a total of six. I can assure this 8| reaction that’s evidenced in the snapshot from the crime

9| Court that Blaise Lobato, during the period of time since the 9| scene? I learned long ago that you can't judge a book by its
18| jury convicted her and she was remanded to custody til now, 10| cover. And on the night that Duran Bailey died, he was a man
11| has spent more than six times on the telephone. It's only a 11| who had issues. And Ms. Lobato has issues. And those issues
12| very few selected moments of phone conversations that we're 12| collided head on.
13| hearing. And I don't think it's fair to come in and characterize 13 Ms. Lobato, throughout your childhood the number
14| her based on those very brief phone calls. Very limited phone 14| of the adults that you relied on failed you. You are now an
15| calls. I don't know if the State’s listened to every phone call 15| adult. When you're released from custody you will be an
16| she's made, but I can assure this Court just from the calls I've 16| adult. You will be self-reliant. And you alone will be in charge
17| received from Blaise Lobato, there are numerous, numerous, 17| of your future. You cannot change the past, but you can
18| numerous, numerous other phone calls that we're not hearing, 18| determine what your future will be. Your personal history has
19| where she probably didn't say any of the things that the State 19| left you with a multitude of issues that you need to deal with
20| now wants to focus in on, very limited things. And in my 20| and Dr. Paglini laid them out in the diagnosis, in the middle of
21| experience the language that you hear in jail phone calls is not | 21| page 19 of his report and under the diagnostic impression
22| indicative of anything cther than the environment that you're 22| section on page 20 of his report. They are many, but they are
23] housed in. And I think we all, to some extent, have suffered 23| not insurmountable.
24| that. When you're in the locker room you talk a little bit 24 In the therapy that you have undertaken since the

~ ., 001046
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1} time of your initial arrest you have ma.. _sod progress. But
2| you have a lot more work to do and a iot".'"nore progress to
3| make. Your history may elicit sympathy but it does not excuse
_ 4| the taking of a life and it does not excuse the mutilation and
5| the degrading of the corpse of Duran Bailey, a fellow human
6| being.
7 .The CFJurt has co_nSIderec'l all of thfa goals that jurists AFFIRMATION
8| try to achieve with sentencing and in reviewing the Pursuant to NRS 239B.030
9| recommendation of the Division of Parole & Probation it seems
10| to be appropriate here. The undersigned does hereby affirm that the
11 In accordance with the faws of the State of Nevada preceding Transcript ﬁ?ed in District Court, Case No. C177394
12| the Court does hereby sentence you as follows: An addition to does not contain the socal security number of any person.
13| the $25 administrative assessment fee, $150 DNA analysis fee, . .
. Mandi Garcia
14| an $800 psychosexual evaluation fee -- please stand, Transcriber
15 Under Count One, to a maximum term of 120
. N . 4/29/07
16} months, the minimum parole eligibility of 48 months in the Date
17| Nevada Department of Corrections, plus an even consecutive kR R %
18| maximum term of 120 months, with a minimum parole
19| eligibility of 48 months in the Nevada Department of
20| Corrections for the deadly weapon enhancement.
21 Under Count Two, to a maximum term of 180
22| months, minimum parole eligibility 60 months, Nevada
23| Department of Corrections, and a fine of $1000 consecutive to
24| Count One.
30 32
1 Towards the sentence the Court grants you 1544
2| days credit for time served.
3 Included in this sentence is lifetime supervision to
4| commence upon the release from parole or imprisonment and
5{ upon that release she shall register as a sex offender within 48 CERTIFICATION
6| hours.
7 The Defendant’s remanded thereto. 1 (WE) CERTIFY THAT THE FOREGOING IS A “ROUGH
8 MR. SCHIECK: Your Honor, if I might. This = is the DRAFT” TRANSCRIPT FROM THE ELECTRONIC SOUND
9| Court not imposing a life sentence just because of fast track of ﬁigfprléEING OF THE PROCEEDINGS IN THE ABOVE-ENTITLED
10| appeal so we need fast track transcripts according to Supreme
i 11| Court Rule [unintelligible] court order that [unintelligible]. NW TRANSCRIPTS, LLC
I 12 THE COURT: Please send over an order forthwith, NEVADA DIVISION
13 MR, SCHIECK: Yes, we will, Your Honor, L:}&ZJE%ARS?INN'?VC‘)AVI\)IABIB.\QII:‘.‘,S?.?;;!Z
14 THE COURT: Very good. (702) 373-7457
15 Court’s in recess, nscripts@msn.com
16 PROCEEDINGS CONCLUDE AT 10:23:38 A.M.
17 B FEDERAELY CERTEFEED MANAGER/OWNER
13 Mandi Garcia 4/29/07
TRANSCRIBER DATE
i? * X K ok ok
Boph Al i
24 Yo R
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L INTRODUCTION
Appellant Kirstin Lobato was convicted of voluntary manslaughter with use of a

deadly weapon and sexual penetration of a dead human body, despite the fact that there was

absolutely no physical evidence implicating her in those offenses, the fact that no eyewitness
or informant testimony suggested that she was guilty, and the fact that there were substantial
differences between an incident described by Lobato to police officers and the facts
surrounding the death at issue here. Moreover, substantial alibi evidence existed which
established that Lobato was not the perpetrator of the crime at issue. Her conviction must
be vacated because the State failed to present sufficient evidence to support her conviction.

In the alternative, she is entitled to a new trial because of the substantial errors and

constitutional violations committed by the district court. Finally, the sentence imposed by

the district court violated Lobato’s double jeopardy rights and must be modified.

II. STATEMENT OF THE CASE
This is an appeal from a judgment of conviction, pursuant to a jury verdict, of one

count of voluntary manslaughter with use of a deadly weapon and one count of penetration

of a dead human body.

III. STATEMENT OF THE ISSUES

A.  The State failed to present any physical evidence suggesting that Lobato killed Bailey.
It also failed to present any eyewitness identification of her or her car, failed to
establish that her numerous alibi witnesses were not credible, and failed to establish
that Bailey was the person that Lobato admitted slashm%l. Given the incredible
inconsistencies between details provided by Lobato about the man who attacked her
and the details concerning Bailey’s death and the complete lack of other evidence, is
there insufficient evidence to support Lobato’s conviction?

B.  Detective Thowsen was allowed to testify that there were no incidents of any other
penis stabbings based upon teleghone calls allegedly made by his secretary to
unnamed persons at unnamed medical facilities. WereL.obato’s constitutional right
of Corllf‘;ontation and her statutory right against use of hearsay testimony violated as
a result?

C.  Detective Thowsen was allowed to give his o;iinion as to why Lobato’s statements to

the police were inconsistent with the physical evidence and was Eermitted to testify

that Lobato was minimizing her involvement based upon her methamphetamine use.

Was this testimony improper and did it usurp the jury’s role?
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D.  The district court refused to allow Lobato’s witnesses to testify that Lobato confided
in them re%grdmg her cutting of a man’s penis prior to the date of Bailey’s death. In
doing so, did the district court (;)rohlbited Lobato from presenting her defense and
violate her constitutional rights®

E.  The district court allowed the State to introduce highly prejudicial evidence that
Lobato’s car had the license plate, “4NIK8ER.” Did the court violate Lobato’s rights
admitting this inflammatory evidence?

F.  Thedistrict court allowed the State to introduce evidence of positive luminol tests on
Lobato’s car, even though there was no confirmatory tests that established the
presence of blood. Did the district court abused its discretion in admitting this
evidence?

G.  The State threw away important evidence and failed to make reports about crucial
matters. Did the district court abused its discretion in denying Lobato's motion to
dismiss charges based on the State's bad faith and %ross negligence in failing to
preserve and collect potentially exculpatory evidence?

H. Should this Court reconsider its holdings as to issues raised in Lobato’s first appeal?

I Did the sentence imposed by the district court violates Lobato’s double jeopardy
rights under the state constitution.

IV. PROCEDURAL HISTORY

On August 9, 2001, the State charged Appellant Kirstin Blaise Lobato with one count
of murder with use of a deadly weapon and one count of sexual penetration of a dead human
body. 1 App. 1. The State alleged that Lobato killed Duran Bailey with a blunt object and/or
by stabbing and/or by cutting him with a knife and that she then inserted a knife into and/or
cut Bailey’s anal opening. 1 App. 1-2. She entered a plea of not guilty and received a jury
trial on the charges. The first jury returned a guilty verdict on both charges. 1 App. 5. She
was sentenced to consecutive 20 to 50 year sentences for first-degree murder with use of a
deadly weapon and a concurrent 5 to 15 year sentence for sexual penetration of a dead body.
1 App. 11. On appeal, this Court reversed the judgment after finding that the trial court erred
in precluding Lobato from introducing extrinsic evidence to impeach the testimony a witness

for the State. 1 App. 6; Lobato v. State, 120 Nev. 512, 96 P.3d 765 (2004).

Following the remand from this Court, several motions were filed which are relevant
to this appeal. Lobato filed a motion in limine to exclude the contents of her license plate.
1 App. 21-33. The State opposed the motion. 2 App. 374-78. Lobato replied to the State’s
opposition. 2 App. 480-83. Following argument from counsel, the district court ruled that

2
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the probative value of the license plate outweighed the prejudicial impact of the evidence and
that the State could therefore introduce the evidence. 4 App. 918-23.

Lobato filed a motion in limine to exclude statements she made during the course of
the July 20, 2001, interrogation. 1 App. 91-123. The State opposed the motion. 2 App. 462-
65. Lobato replied to the State’s opposition. 3 App. 501-04. Following argument from
counsel, the district court denied the motion. 4 App. 926-29.

Lobato filed a motion in limine to exclude testimony of Laura Johnson based on
double hearsay. 1 App. 124-42. The State opposed the motion. 2 App. 466-69. Lobato
replied to the opposition. 3 App. 505-08. Following argument from counsel, the district
court ruled that the motion was premature and should be raised at trial. 4 App. 913-18.

Lobato filed a motion to admit the former testimony of deceased witness Diane
Parker. 2 App. 239-94. The State did not oppose the motion but did indicate its intent to
present the testimony during its case in chief. 2 App. 477-79. The district court ruled that
the testimony would be admitted, either in the defense case or as a joint witness in which
defense counsel conducted the direct examination. 4 App. 902-05.

Lobato filed a motion in limine to exclude evidence of presumptive blood tests. 2
App. 298-333. The State opposed the motion. 2 App. 379-438. Lobato replied to the State’s
opposition. 2 App. 485-90. Following argument from counsel, the district court denied the
motion. 4 App. 932-35.

Lobato filed a motion to dismiss based on State’s failure to preserve and collect
exculpatory evidence. 2 App. 334-73. The State opposed the motion. 2 App. 470-76.
Lobato replied to the State’s opposition. 3 ROA 509-19. Following argument from counsel,
the district court denied the motion. 4 App. 935-39.

The second trial began on September 11, 2006. Following selection of the jury,
testimony began on September 14, 2006. 6 App. 986A. Jury instructions were provided to
the jury on October 6, 2006. 4 App. 720-60. That same day, the jury returned a verdict of
guilty of voluntary manslaughter with use of a deadly weapon and a verdict of guilty of

sexual penetration of a dead human body. 4 App. 761-62.
3
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Prior to the sentencing hearing, Lobato submitted to the court a sentencing
memorandum which set forth her personal history and the support she has from family
members and friends. 4 App. 763-99. She urged the court to impose concurrent time based
upon the fact that she received concurrent sentences for his first judgment of conviction that
was reversed on direct appeal. 4 App. 781-82.

The district court entered its judgment of conviction on February 14, 2007. 4 App.
800. The court sentenced her to serve two consecutive terms of 48 to 120 months for the
conviction of voluntary manslaughter with use of a deadly weapon and a consecutive term
of 60 to 180 months of sexual penetration of a dead human body. 4 App. 801. A timely
notice of appeal was filed on March 12,2007. 4 App. 803. This Opening Brief now follows.
V.  STATEMENT OF FACTS

Kirstin Blaise Lobato was charged via Information with first-degree murder with the
use of a deadly weapon and sexual penetration of a dead human body in connection with the
death of Duran Bailey. Bailey was found dead in a bank parking lot on the west side of Las
Vegas on July 8, 2001 at around 10:00 p.m., next to a dumpster where he was known to
sleep. 6 App. 1000, 1003. He had been severely beaten, he had been stabbed numerous time,
and he suffered a fracture to his skull. 6 App. 1145-46. His pants were pulled down and his
penis was severed. 6 App. 1017. His rectal area was slashed. 6 App. 1146. Stab wounds
to the front of the neck (which cut the carotid artery), the left side, abdomen, rectum and
penis were postmortem. 6 App. 1149. The coroner believed that many of the wounds were
inflicted with a sharp instrument, such as a knife, but it was possible that they were caused
by scissors.! 6 App. 1146, 1155. The blunt force trauma on the head was more consistent
with Bailey falling down and hitting his head on a curb than being hit by a bat as there was
no depressed skull fracture. 6 App. 1160. The coroner estimated that the death occurred 8

to 24 hours prior to an examination of the body, which took place on July 9th at 3:50 a.m.

'A defense expert opined that injuries were inflicted with scissors. 7 App. 1347-62.
No weapon was ever recovered.
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6 App. 1163. Bailey had a blood alcohol level of .11 and his blood also included a
breakdown product of cocaine. 6 App. 1165. There was semen in his rectum. 7 App. 1177.
Dr. Simms testified that this crime was not characteristic of a female crime and that none of
the other murders with similar characteristics were committed by women. 7 App. 1168.

A woman named Diane Parker arrived at the crime scene on foot from her home and
asked whether the man was Bailey and whether he was dead. 7 App. 1328, 8 App. 1403.
She had previously reported to police that Bailey repeatedly raped her a week prior to his
death, on July 1,2001. 7 App. 1328, 8 App. 1410, 1418. Even though Bailey’s attack of her
happened a week prior to his death, Parker still had injuries. 7 App. 1328. Parker lived in
an apartment complex that was a short distance from where Bailey’s body was found. 8 App.
1403. She testified that on the day Bailey raped her, some Hispanic men who lived in
Parker’s apartment complex saw Bailey slap Parker. 8 App. 1419. They told Bailey to leave
and said some other things that Parker did not hear, and then Bailey left. 8 App. 1419.
Bailey later returned, pushed himself into her apartment and then raped her. 8 App. 1419-20.
She ran outside to get help but he grabbed her and threw her back into the apartment. 8 App.
1420. During the attack he kicked her, beat her, held a knife against her throat and tried to
rape her anally but was unable to do so. 8 App. 1420, 1425. He tried to sodomize her three
or four times and told her that he was going to kill her. & App. 1420. She did not
immediately report the rape to the police, but did make a report on July 4th, after he banged
on her door and window. 8 App. 1420. Police officers came to her apartment on July 5th
and she gave a statement at that time. 8 App. 1420. They took her to UMC and they took
photographs, including a photograph of her neck wound which was inflicted with his knife.
8 App. 1421. Photographs of injuries to her shoulder, leg arm, eyes and face were also
shown to the jury. 8 App. 1421. He made a puncture would on the right side of her carotid
artery. 8 App. 1422. Parker informed the police that Bailey usually stayed behind Nevada
State Bank near Flamingo and Arville. 8 App. 1422. She offered to take the police to that
area and they said “later.” 8 App. 1422. The police did not ever take her to the place where
he stayed. 8 App. 1422.
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Parker had known Bailey for four or five months and previously had a consensual
sexual relationship with him. 8 App. 1424. Bailey used crack cocaine, marijuana and
alcohol, but she did not ever know him to use methamphetamine. 8 App. 1423. The two
Hispanic men watched out for Parker after Bailey’s attack, but she did not know their names
and did not know if they ever did anything to Bailey. 8 App. 1423-24. Although she did not
tell the men that Bailey had raped her, they knew what happened. 8 App. 1424. Parker told
the police that reporting Bailey to them was going to get her killed and that if they did not
catch him that she would be dead. 8 App. 1428. The police officer told her “you gotta do
what you gotta do to protect yourself.” 8 App. 1428. She also told them that she was scared
to walk outside of her home, but she acknowledge that she walked to the scene where Bailey
was killed. 8 App. 1428. When she reported Bailey for rape, she asked the police officers
for protection but they did not give her any. 8 App. 1430.2

Lobato, a resident of Panaca, was an 18 year old girl who had just graduated high
school and worked for a couple of months with a friend in Las Vegas. 6 App. 1042; 9 App.
1622. She sometimes stayed at the Budget Suites on Nellis and Flamingo, near Boulder

Highway and sometimes stayed with friends. 6 App. 1084; Exhibit 125A at 3. She was

*Dective Thowsen testified that he met with Parker and her roommate and based upon
their demeanors concluded that they were not suspects in Bailey’s death. 7 App. 1328. He
admitted that he did not take a crime scene analyst to her apartment, as he had done when he
arrested Lobato, and he did not inspect Parker’s shoes or apartment with Luminal. 8 App.
1403. The manager of Parker’s apartment complex told Thowsen about some Hispanic
individuals who lived in the complex who might have known about Bailey being rough with
Parker. 8 App. 1404. Thowsen ran their names, learned that they did not have criminal
histories, and decided not to talk with them or inspect their footwear. 8 App. 1404, 1410.
He did not keep a record on the names of the men. 8 App. 1404.

*Filed contemporaneously with this brief is amotion for transmission of Exhibit 125A,
which is an audio tape of the interrogation. It appears that the transcript of the tape was not
admitted at trial, but was presented to the jury by video display. 8 App. 1376. For the
Court’s convenience, a transcript of the audiotape is attached to the motion for transmission
of Exhibit 125A and the page numbers above refer to that transcript.

6
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using methamphetamine while in Las Vegas when she was sexually attacked. 6 App. 1086;
9 App. 1707; Exhibit 125A at 3-5. While in Las Vegas she sometimes worked with a friend
on the west side of Las Vegas. 6 App. 1084.

She returned to Panaca and sought help with her drug problem confiding to her friends
in Panaca that she had used a knife to defend herself from her attacker. She sought help from
her Panaca high school counselor, Dixie Teinken, but she did not report the attack to the
police because in the past she had reported being raped but the police did nothing until her
attacker victimized another girl. Lobato told Teinken that the man who attacked her was
similar in size to Teinken’s grandson, who was 6 foot tall and over 200 pounds.* 6 App.
1043. Lobato stated that she stabbed the man in the abdomen and penis, but did not state that
she had punched him, used a baseball bat, knocked his teeth out, or cut off his penis after he
was dead. 6 App. 1044. She did not ever state that the man who attacked her was homeless.
6 App. 1049. Lobato and Tienken reviewed newspapers back to June 1 to see if there were
any articles about the matter. 6 App. 1047. Tienken later contacted her friend Lara Johnson,
a Panaca Probation Officer, who called the Las Vegas Metropolitan Police Department
(“LVMPD”) inquiring whether they had any cases where a man suffered an injury to his
penis. 6 App. 1038, 1129, 1137, 1138; 7 App. 1331. At no time did Johnson personally
speak with Lobato, so she had only second hand information. 6 App. 1142.

Lobato also confided in Michele Austria about an incident that happened in Las
Vegas. 6 App. 1098. Lobato did not tell Austria a specific date as to when she was attacked
and slashed a man’s penis, but Austria believed that it happened within the first couple of
weeks before Lobato returned to Panaca. 6 App. 1100. Austria understood the attack to have
happened sometime in June 2001. 6 App. 1104. Lobato stated only that she slashed the
man’s penis and did not say that she repeatedly stabbed him in other locations, beat him, gave

him two black eyes, cut off his penis or beat him with a baseball bat. 6 App. 1104.

* At the time of the autopsy, Bailey was 5 foot 10 inches tall and weighed 133 pounds.
7 App. 1177.

001063



Michelle
Text Box
001063


O 0 3 N n b WD

[ G JRN NG TR NG TR NG T NG T NG R NG S NG N NG S T e e e o e e
00 N N W A W N = O VW 0 NN R W NN - O

On July 20, 2001, LVMPD detectives and a crime scene analyst drove to Panaca and
interrogated Lobato. 7 App. 1330-31. They advised her they were aware she had been a
victim of a sexual assault as a 6 year old child. 7 App. 1333, 8 App. 1393-94. Lobato began
to sob and cry. 7 App. 1333. She continued crying while she described her attack in Las
Vegas which occurred at the Budget Suites water fountain on the east side of Las Vegas and
her attempt to defend herself with her knife. 8 App. 1393; 8 App. 1407; Exhibit 125A at 2.

Many of'the details included within Lobato’s statement to the police were inconsistent
with the evidence concerning Bailey’s death. The coroner testified that the victim continued
to be attacked even after he was dead and that several injuries were post-mortem. 6 App.
1148, 1153; 8 App. 1396. However, Lobato consistently said she left her assailant alive and
crying. Exhibit 125A at 7; 8 App. 1396. Lobato told officers that she did not move her
assailant and that she did not cover him up with anything. Exhibit 125A at 7-8. The
testimony at trial was clear that Bailey had been moved and had been covered up with trash
and a cardboard box. 6 App. 1015; 7 App. 1326. Lobato stated that she used a butterfly
knife when she stabbed a man. Exhibit 125A at 5, 11; 8 App. 1387, 1396. A butterfly knife
is sharp on both edges. 8 App. 1387. Bailey’s wounds were made with a single edged knife
or weapon. 6 App. 1148, 9 App. 1689. She told the police that she cut the man’s penis and
tried to cut it off, but did not know if she actually did. Exhibit 125 A at 6. Bailey’s penis,
however, was clearly severed and was found away from his body. 7 App. 1226. Lobato told
the police that she did not remember hitting the man who attacked her with anything, Exhibit
125A at 6, while it was clear that Bailey was severely beaten. 6 App. 1145-46, 1148. In her
statement to the police Lobato stated that the person who attacked her smelled of alcohol and
dirty diapers, while Detective Thowsen concluded that this meant that he smelled like old
socks that had not been changed. Exhibit 125A at 4; 8 App. 1388. There was no testimony
suggesting that Bailey smelled of either alcohol or dirty diapers. Lobato described the man
who attacked her as being really big and a giant, while Bailey weighed only 136 pounds.
Exhibit 125A at 5; 8 App. 1395. Lobato stated that she was attacked in a parking lot and that
there was a dumpster not far from where it happened. Exhibit 125A at 7, 16; 8 App. 1395.

8
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This was consistent with the Budget Suites property. 8 App. 1462. She stated that it
happened near the fountain at the Budget Suites on Boulder Highway, and did not mention
Nevada State Bank or West Flamingo.” Exhibit 125A at 20; 8 App. 1395. There was no
fountain anywhere near the bank parking lot dumpster enclosure where Bailey was found.
8 App. 1396. Lobato stated that she discussed the attack with a person called Mumblelina
and that the conversation took place over a month prior to her interrogation by the detective
on July 20, 2001. Exhibit 125A at 27; 8 App. 1397. Bailey had been killed only 12 days
prior to the interrogation. 8 App. 1397. Lobato stated that the attack was late at night, or
probably more into the early morning, but the coroner testified to a reasonable degree of
medical certainty that the time of death was between 9:30 a.m. and 3:50 p.m. Exhibit 125A
at4; 7 App. 1173. Lobato stated to the police that after the attack she left her car at Jeremy
Davis’ house for about a week. Exhibit 125A at 8. Davis testified that Lobato left her car
at his house in May of 2001. 6 App. 1122. Likewise, Stephen Psyzkowski testified that
Lobato hid her car at an apartment complex near his house, because she was afraid that
someone might recognize her car, and that her car was towed from that apartment complex
on June 6,2001. 6 App. 1089, 1092-93. As set forth below, numerous witnesses stated that
Lobato’s car was in Panaca from July 2nd through her arrest on July 20th. Finally, Lobato
was abusing methamphetamine, not crack cocaine, in Las Vegas during the time that she was
attacked, however, Bailey did not use methamphetamine, only crack cocaine, marijuana and
alcohol. 6 App. 1165, 7 App. 1202, 8 App. 1423. There was no evidence that Bailey sold

methamphetamine and no methamphetamine was found in Bailey’s blood or at the scene.

>An assistant general manager of the Budget Suites reported that he security officer
reports from May, June and July 2001 and did not see any reports regarding a man with an
injured penis. 8 App. 1459. There were no reports regarding blood being found on the
ground near the fountain area. 8 App. 1459. On cross-examination Robinson acknowledged
that he did not who was the general manager in 2001 and he did not have conversations with
that person about events in 2001. 8 App. 1461. He also did not know what policies were in
place in 2001. 8 App. 1461. He did not know what many security officers were employed
in 2001 and did not know information about their shifts. 8 App. 1461.

9
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Even though the crime they were investigating occurred less than two weeks earlier
on the west side of town in a bank parking lot, detectives did not conduct additional
questioning of Lobato about these discrepancies and instead took her into custody on the
murder charges in which Bailey was identified as the victim.® 7 App. 1330, 8 App. 1394-95.
The police stopped looking for any other suspects. Lobato was then charged with Murder
with the Use of a Deadly Weapon and Sexual Penetration of a Dead Human Body.

During trial, there was no physical evidence presented linking Lobato to either the
murder scene or the victim. No eyewitness placed Lobato in the area near the bank on the
west side of Las Vegas. In fact, not a single person testified as to seeing Lobato in Las
Vegas during the relevant time period and no one testified as to seeing Lobato or her car on
the road between Las Vegas and Panaca. Tire prints were left in the parking lot and over a
planter median in the immediate vicinity of the scene, but they did not match Lobato’s car.
7 App. 1229, 1309. Bloody footwear impressions were left from the dumpster out to the
parking lot, but they were two and a half sizes larger than Lobato’s shoe size and the print
did not match any of her shoes. 7 App. 1170, 1228, 1263-64, 1295-96; 8 App. 1505. The
coroner testified that it was probable that the person who killed Bailey would have left
bloody footprints at the scene based upon the amount of blood loss caused by Bailey’s
injuries. 7 App. 1169. Fingerprints were identified on the edge of the dumpster enclosure
and on garbage found near Bailey, but they did not match Lobato’s prints. 7 App. 1234,
1252, 1267, 1308. DNA was found on a piece of gum that was covered with Bailey’s blood,
but Lobato was excluded as the source. 6 App. 1062. Two cigarette butts which were found
near Bailey’s body contained DNA but Lobato was excluded as a source: one butt contained

DNA from an unknown male and the other contained a mixture in which the major profile

Detective Thowsen testified, over a defense objection, that it was very common for
people to minimize their involvement in an offense when they give a statement and that
several suspects he interviewed, who were under the influence of methamphetamine when
they committed their crimes, jumbled things together when they gave him statements. 8 App.
1387-88.
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was consistent with Bailey and the minor profile was from an unknown person. 8 App. 1521.
No blood was found on a bat that was kept in Lobato’s car and the coroner testified that it
was unlikely that a baseball bat caused the injury to Bailey’s head. 6 App. 1063; 7 App.
1174, 1244. Fingernail clippings and swabbings from Bailey’s hands did not reveal any
foreign DNA. 6 App. 1069. A pubic hair from Bailey’s sexual assault kit showed a DNA
mixture: the major portion was from Bailey and the minor portion was from an unknown
person. 7 App. 1317. Lobato was not the source of the minor portion. 7 App. 1317.
Lobato’s car was impounded but no evidence tying the car to Bailey’s crime scene was
found.” 7 App. 1235. Simply stated, there was no physical evidence of any type associating
Lobato with the crime or the crime scene. 8 App. 1540-46.

Indeed, other than her statement to the police, the primary evidence admitted against
Lobato was the hearsay testimony of Detective Thowsen that his secretary had contacted
unknown persons at Las Vegas hospitals and was told that no one had reported the stabbing
or severing of a penis during the months of May, June and July of 2001. 8 App. 1385-86, 8
App. 1398-1400.

The coroner testified that he believed to a reasonable medical certainty that the time
of death was 12 to 18 hours prior to the examination of the body, or in other words, between
9:30 a.m. and 3:50 p.m. on July 8, 2001. 7 App. 1171, 72. Substantial evidence was
presented in support of Lobato’s contention that she was in Panaca from July 2nd through
the early morning of July 9th.® Stephen Pyszkowski testified that he hoped to celebrate July

4th with Lobato, but she cancelled their plans because she wanted to return home before that

’As set forth in detail below, the car was tested with Luminol, which can detect the
presence of blood and other reactives such as copper salts and some household cleaners, and
there were a few areas which showed a positive reaction, but tests which would have proved
the presence of blood did not confirm the presence of blood and no DNA or other evidence
related to Bailey was present. 7 App. 1238-41, 1246, 1285.

*The route from Las Vegas to Panaca is 165 miles and takes approximately three hours
to travel. 8 App. 1483.

11

001067



Michelle
Text Box
001067


O 00 ~1 &N W W N -

N N N N N N N N N = e e e b e e e =
o0 N &N W b W N= O O 0w NN R LN = O

day. 6 App. 1088. Michelle Austria testified that she saw Lobato in Panaca on July 4th,
which was on a Wednesday, and that they went four-wheeling together the weekends before
and after July 4th. 6 App. 1098. She specifically recalled going four wheeling with Lobato
in Panaca on July 8th. 6 App. 1105. Paul Brown, another Panaca resident, recalled seeing
Lobato on July 7th and 8th. 6 App. 1115. Christopher Carrington testified that he saw
Lobato in Panaca on July 5th, 6th, 7th and in the afternoon and evening of July 8th. 7 App.
1190-91, 1194, 1195. His testimony was corroborated by the testimony of his grandmother.
7 App. 1203-05. Jo Wouri testified that she lived next door to Lobato in Pananca. 8 App.
1473. They were acquaintances, but not friends. 8 App. 1475. She recalled seeing Lobato
between 11:00 a.m. and 1:00 p.m. on July 8th. 8 App. 1473. Lobato was on a 4-wheeler and
was with a tall man. 8 App. 1474. Shayne Kraft, Lobato’s step-cousin, recalled that Lobato
returned to Panaca from Las Vegas a couple of days before the 4th of July, they spent time
together at Lobato’s house on July 4th, and she saw her again on July 8th from about 6:30
p.m. until 8:00 p.m. 8 App. 1493. Shayne’s husband, John Kraft, testified that he saw Lobato
on July 8th at around 7:00 a.m. and later that day around 8:00 p.m. 8 App. 1501, 1502. Clint
Hohman recalled seeing Lobato around July 2nd and again on July 8th at around 11:30 a.m.
9 App. 1600. Lobato was four-wheeling with Austria when he saw her. 9 App. 1601.
Kendre Thunstrom saw Lobato on July 8th right before sunset. 9 App. 1606.

Lobato’s sister, Ashley, testified that Lobato returned to Panaca from Las Vegas a
couple of days before the 4th of July. 9 App. 1609. Sherecalled that Lobato was sick, slept
a lot, and did not eat well. 9 App. 1609. She saw Lobato around 3:00 p.m. or 4:00 p.m. on
July 8th and stayed with her for a couple of hours. 9 App. 1611. Ashley returned home
about midnight and saw that Lobato was getting ready to go to Las Vegas and learned that
Lobato’s friend Doug was picking her up. 9 App. 1611. She last saw Lobato at about 12:20
a.m. on July 9th. 9 App. 1611. Lobato’s father, Lorenzo, testified that Lobato returned to
Panaca on July 2nd and stayed until July 9th at about 1:00 a.m. 9 App. 1623, 1627. He saw
Lobato every night when he came home from work and every morning when he awoke. 9

App. 1625. Lobato was tired and ill most of that week and stayed in best most of the time.
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9 App. 1624. Lobato’s step-mother, Rebecca, testified that Lobato returned to Panaca from
Las Vegas on July 2nd. 9 App. 1649. Rebecca saw her at their house every day through July
8th. On July 5th she took Lobato to the doctor and then stayed home with her on July 6th.
9 App. 1653. During the doctor visit on July 5th, Lobato discussed the fact that she suffered
from depression and anxiety. 9 App. 1668. Lobato was picked up by Doug Twining on July
9th at around 1:00 a.m. 9 App. 1656. She stayed with Doug in Las Vegas on July 13th,
when she returned to Panaca. 9 App. 1656. Rebecca reviewed telephone bills which were
admitted as exhibits. 9 App. 1657. The bilis reflected telephone calls from her home phone
to Twining on July 6, 7 and 8. 9 App. 1657. Lobato was the person who called Twining.
9 App. 1657. The last two calls were on July 8th at 5:06 pm and 6:38 p.m. 9 App. 1665.
Twining testified that Lobato left Las Vegas on July 2nd and that he picked her up in Panaca
late on July 8th or early on July 9th. 9 App. 1702. His cell phone record was introduced as
an exhibit and it reflected calls that he made to Lobato in Panaca on July 2, 3, 4, 5, 7 and 8.
9 App.’ 1704.

Several Panaca residents testified that Lobato’s car was parked in the same position
after her return to Panaca in early July and that it did not ever move until it was seized by the
police. 7 App. 1200 (Carrington); 8 App. 1512-13 (next door neighbor Robert McCrosky);
8 App. 1516 (next door neighbor Jeanette McCrosky); 9 App. 1623 (Lorenzo Lobato).

Despite the complete lack of physical evidence, the incredible inconsistencies between
details provided by Lobato about the man who attacked her and the details concerning
Bailey’s death, the lack of any eyewitness, and the numerous alibi witnesses who testified
on Lobato’s behalf, the jury convicted Lobato of voluntary manslaughter with use of a deadly
weapon and sexual penetration of a dead human body. Lobato respectfully submits that the
jury’s verdict is not supported by the evidence and that she was convicted based upon

numerous errors committed by the district court.
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VI. ARGUMENT

A. The State failed to present any physical evidence suggdestin that Lobato
killed Baile¥. It also failed to present any eyewitness identification of her
or her car, Tailed to establish that her numerous alibi witnesses were not
credible, and failed to establish that Bailey was the person that Lobato
admitted slashing. Given the incredible inconsistencies between details
provided b{;Lobato about the man who attacked her and the details
concerning Bailey’s death and the complete lack of other evidence, there
is insufficient evidence to support Lobato’s conviction.

There was insufficient evidence for the jury to convict Lobato on the charges of
voluntary manslaughter with use of a deadly weapon and sexual penetration of a dead human
body. Her right to a fair trial and due process were denied as a result. U.S. Const. amend.
V, VI, XIV; Nevada Const. art. I, sec. 1, 3, 6, 8.

Lobato’s conviction is infirm and unconstitutional because of the absence of
constitutionally sufficient evidence to support a finding that she attacked and killed Bailey.
No rational trier of fact could have found beyond a reasonable doubt that Lobato was present
when Bailey was killed or that she was in any other way responsible for his injuries.

The constitutional standard for sufficiency of the evidence established by the Supreme
Court is “whether, after viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt.” Smith v. Mitchell, 437 F.3d 884, 889 (9th Cir. 2006) (citing Jackson v.

Virginia, 443 U.S. 307, 319 (1979)). When reviewing the sufficiency of the evidence, this

Court considers ““whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.”” Koza v. State, 100 Nev. 245, 250, 681 P.2d 44, 47 (1984)
(quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)). See also In re Winship, 397 U.S.
358 (1970). While it is possible for a conviction to be sustained based solely on
circumstantial evidence, the circumstances proved must be unequivocal and inconsistent with
innocence. Woodall v. State, 97 Nev. 235, 627 P.2d 402 (1981); State v. Weaver, 371 P.2d
1006 (Wash. 1962); State v. Jones, 373 P.2d 116 (Wash. 1961). This Court held in Woodall,
that a jury is obligated to afford the defendant the benefit of all reasonable doubt. The
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standard enunciated in Woodall, was whether a rational trier of fact could reject a plausible

explanation consistent with the defendant's innocence. Additionally, it must be determined
whether the defendant was inferred to be guilty based upon evidence from which only
uncertain inferences may be drawn. Conald v. Sheriff, 94 Nev. 289, 579 P.2d 768 (1968);
State v. Luchette, 87 Nev. 343, 486 P.2d 1189 (1979).

The evidence presented here failed to establish beyond a reasonable doubt that Lobato
was guilty of either offense. As noted in the Statement of Facts above, there was absolutely
no physical evidence tying Lobato to either Bailey or the crime scene: none of her DNA, no
evidence of her fingerprints or shoe prints, no tire tracks that matched her car, no pieces of
hair or clothing, none of Bailey’s blood was found on her clothing or in her car, nothing. 7
App. 1169, 1170; 8 App. 1540.

In contrast, physical evidence was found at the scene which may have belonged to the
perpetrator, but Lobato was excluded as a source of that evidence: bloody shoe prints were
found leading from the dumpster area but they did not match Lobato’s shoe size or the shoes
of the first responders; fresh tire marks were made over a planter median near the dumpster
enclosure, but the tire marks did not match Lobato’s car; a piece of chewing gum was
covered in blood which belonged to Bailey but also contained the DNA of an unknown
person who was not Lobato; a pubic hair that was found in Bailey’s sexual assault kit had a
DNA mixture which included Bailey’s DNA and the DNA of an unknown person, who was
not Lobato; two cigarette butts were collected from Bailey’s body, one contained DNA from
an unknown male and the other contained a DNA mixture, the major profile of which was
consistent with Bailey and the minor profile of which was from an unknown person who was
not Lobato; fingerprints were recovered from the door of the dumpster enclosure, a box and
a beer can, but they did not belong to Lobato; 6 App. 1022, 1023, 1062; 7 App. 1228, 1229,
1234, 1240, 1252, 1260, 1264, 1266, 1308, 1309, 1317, 1328; 8 App. 1521, 1541-44. Both
the State’s medical examiner and the defense expert agreed that the Bailey’s injuries were
typical of a male on male case and were inconsistent with the kind of injuries normally

inflicted by a female. 7 App. 1168; 8 App. 1540, 1549.
15
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No eyewitness placed Lobato or her distinctive car in the bank parking lot where
Bailey’s body was found. Likewise, no eyewitness placed Lobato or her distinctive car in
Las Vegas, on the road between Las Vegas and Panaca on the day the offense was
committed. 7 App. 1172. For that matter, not a single person testified that Lobato’s car was
moved from the front of her parent’s home between July 2nd until July 20th, when it was
seized by the police. 7 App. 1200; 8 App. 1513, 1516. Critically, numerous people from
Panaca testified that Lobato was in Panaca on the day that Bailey was killed. 6 App. 1105
(Austria); 6 App. 1115 (Brown); 7 App. 1190-91 (Carrington); 8 App. 1473 (Wouri); 8 App.
1493 (Shayne Kraft); 8 App. 1501-02 (John Kraft); 9 App. 1600 (Hohman); 9 App. 1606
(Thunstrom); 9 App. 1610-11 (Ashley Lobato); 9 App. 1623-25 (Lorenzo Lobato); 9 App.
1650 (Rebecca Lobato); 9 App. 1701 (Twining).

The State’s only evidence against Lobato was her statement to the detectives, which
was similar in most respects to her statement to Dixie Thienken, that she had cut a black
man’s penis after he tried to attack her. Exhibit 125A at 6. As set forth above, however,
there were numerous and substantial inconsistencies between Lobato’s statement and the
actual facts concerning Bailey’s death. Under these circumstances, Lobato’s cryptic
statements are insufficient to establish guilt beyond a reasonable doubt.

The State failed to prove beyond a reasonable doubt that Lobato killed Bailey and that
she was the person responsible for injuries to his rectum. There is insufficient evidence to
support the convictions for voluntary manslaughter and sexual penetration of a dead human
body. Accordingly, Lobato’s judgments must be vacated.

B. Detective Thowsen was allowed to testify that there were no incidents of
his soeretaby Lo tnAaLIeq poroons i unhamed medical facintee, Lobaloss
constitutional right of Confrontation and her statutory right against use
of hearsay testimony were violated as a result.

Detective Thowsen was allowed to testify as to the absence of records from medical

facilities concerning knife wounds to penises from May through July 2001. This testimony

should not have been admitted as it violated Lobato’s state and federal constitutional rights

of confrontation and cross-examination and her right of due process, and because this hearsay
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testimony was not admissible under the Nevada Rules of Evidence. U.S. Const. amend. V,
VI, XIV; Nevada Const. art. I, sec. 1, 3, 6, 8.

Detective Thowsen was permitted to testify, over repeated objection by defense
counsel, that no Clark County hospitals or emergency rooms reported any instances of a
slashed or severed penis during May, June and July 0of2001. 8 App. 1385-86, 1414-15. The
State informed the jury of NRS 629.041, which provides:

Every provider of healthcare to whom any person comes or is brought for

treatment of an injury which appears to be inflicted by means of a firearm or

name 1 Known: B location. and fhe sharactar tnd SHERt oL the inyiry o n

appropriate law enforcement agency.

8 App. 1385. Thowsen stated that he reviewed police records to see if reports had been filed
in compliance with NRS 629.041 and found none. 8 App. 1385-86. This testimony was
based upon information alleged gathered by his secretary after she allegedly telephoned
unnamed medical care facilities. 8 App. 1398. Thowsen acknowledged that he did not
personally go to each individual hospital in Clark County and did not review all of the
relevant records, but he instead delegated that job to other people who reported back to him.
8 App. 1398. His secretary performed part of the research by placing telephone calls to
various hospitals. 8 App. 1399. Thowsen called various locations in Clark County and asked
whether their record bureaus had reports of stab wounds to the groin area. 8 App. 1400.
They did not report to him in writing, but just called him. He did not write any reports about
this investigation and did not know the names of the persons who gave him this information.
8 App. 1400. The district court denied a defense motion to strike Thowsen’s testimony after

finding that because defense counsel elicited the fact that Thowsen’s research was based

upon hearsay, that defense counsel could not object to the testimony.” 8 App. 1415.

*Thowsen also testified that he based his information upon conversations with some
urologists because he believed that they would have been involved in any reconstructive
surgery and that none of them reported any severed penises. 8 App. 1399. He acknowledged
that he did not talk with all urologists in the valley, but did talk with several of them and
believed that they would communicate amongst themselves at their various conferences and
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The district court’s ruling was clearly erroneous and admission of this testimony
violated Lobato’s state and federal constitutional rights to confrontation, cross-examination,
due process, and a fair trial were violated as a result. Moreover, admission of this testimony
violated her statutory rights which prohibit the admission of hearsay evidence.

NRS 51.135 provides the following;:

A memorandum, report, record or compilation of data, in any form, of acts,
events, conditions, opinions or diagnoses, made at or near the time by, or from
information transmitted by, a person with knowledge, all in the course of a
regularly conducted activity, as shown by the testimony or affidavit of the
custodian or other qualified person, is not inadmissible under the hearsay rule
unless the source of information or the method or circumstances of preparation
indicate lack of trustworthiness.

NRS 51.145 provides the following:

Evidence that a matter is not included in the memoranda, reports, records or
data compilations, in any form, of a regularly conducted activity is not
inadmissible under the "hearsay rule to prove the nonoccurrence or
nonexistence of the matter, if the matter was of a kind of which a
memorandum, report, record or data compilation was regularly made and
preserved.

There appear to be no published cases in Nevada which address NRS 51.145, but it is similar
to its counterpart provisions in the Federal Rules of Evidence.”® FRE 803 (6) and (7)
provide:

The following are not excluded by the hearsay rule, even though the
declarant is available as a witness: . . . (6) Records of regularly conducted
activity. A memorandum, report, record, or data compilation, in any form, of
acts, events, conditions, opinions, or diagnoses, made at or near the time by,
or from information transmitted Ey, a person with knowledge, if kept in the
course of a regularly conducted business activity, and if it was the regular
practice of that business activity to make the memorandum, report, record or
data compilation, all as shown by the testimony of the custodian or other
qualified witness, or by certification that complies with Rule 902(11), Rule

discuss matters such as severed penises. 8 App. 1399. He did not know the number of
urologists in Las Vegas and did not document this portion of his investigation. 8 App. 1399.

"In Flores v. State, 121 Nev. __, 120 P.3d 1170 n.33 (2005), this Court noted in dicta
that it did not appear that Crawford v. Washington, 541 U.S. 36 (2004) would affect the
admissibility of evidence concerning the absence of entry in records of regularly conducted
activity, but this Court did not address the standards for admissibility of evidence under this
rule and did not explore the implications of Crawford under the facts presented here.

18
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902(12), or a statute permitting certification, unless the source of information
or the method or circumstances of preparation indicate lack of trustworthiness.
The term "business" as used in this paragraph includes business, institution,
association, profession, occupation, and calling of every kind, whether or not
conducted for profit. (7) Absence of entry in records kept in accordance with
the provisions of paragraph (6). Evidence that a matter is not included in the
memoranda r.etgorts, records, or data compilations, in any form, kept in
accordance with the provisions of paragraph (6), to prove the nonoccurrence
or nonexistence of the matter, iF the matter was of a kind of which a
memorandum, report, record, or data compilation was regularly made and
reserved, unless the sources of information or other circumstances indicate
ack of trustworthiness.”

Evidence under the business records exception to the hearsay rule is not admissible

unless the custodian of records or other qualified witness identifies the records. Hamm v.

Sheriff, Clark County, 90 Nev. 252, 254, 523 P.2d 1301, 1302 (1974). A witness is a

qualified if he has acquired knowledge of how the records are kept and can testify that they
are kept in the ordinary course of business activity. United States v. Child, 5F.3d 1328, 1334
(9th Cir. 1993). See also United States v. Riley, 236 F.3d 982, 984-85 (8th Cir. 2001) (police

officer was not qualified to testify about a crime lab report because he had no personal
knowledge as to how lab reports were prepared or maintained); Tongil Co. v. The Vessel

“Hyundia Innovator”, 968 F.2d 999, 1000 (9th Cir. 1992) (hearsay evidence may not be used

to lay foundation for admission of business records). The proponent of the record must
produce a witness with personal knowledge of how the records were kept. United States v.
Pelullo, 964 F.2d 193, 200 (3rd Cir. 1992). The proponent must also show that the
information recorded is the type of information that is recorded in the ordinary course of a
regularly conducted activity, and that it is the regular practice of the business to record such
an event. Ifthe event recorded is an isolated incident, or if it is a recurring event that is not
recorded as a matter of regular practice, the guarantees of reliability supporting the business
records exception do not exist. Waddell v. Commissioner, 841 F.2d 264,267 (9th Cir. 1988).
The requirements of “ordinary course™ and “regular practice” are important guarantees of the

trustworthiness of the record. Pierce v. Atchison T. & S.F.Ry., 110 F.3d 431, 444 (7th Cir.

1997). Also be noted that documentary hearsay evidence generally provides greater indicia

of reliability than oral hearsay.” United States v. Redd, 318 F.3d 778, 784 (8th Cir. 2003).
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Here, Thowsen’s testimony failed the standards for admissibility on every ground.
First, he testified based upon information provided by his secretary and other unnamed
persons. This is classic hearsay, which violated both NRS 51.065 and Crawford, 541 U.S.
36. Second, Thowsen was not a custodian of records or qualified witness as he had no
personal knowledge of how the hospitals or other medical facilities kept their records and no
ability to testify that these records were kept in the ordinary course of business activity.
Third, the State failed to establish that the reports mandated by NRS 629.041 are in fact
recorded in the ordinary course of a regularly conducted activity, and that it is the regular
practice of the business to record such an event. Fourth, the State failed to establish that such
records are not isolated incidents of non-reoccurring events. In short, none of the guarantees
of reliability supporting the business records exception exist under the facts presented here
and the testimony should not have been admitted through Thowsen’s testimony. Likewise,
Thowsen’s secretary would also have not been a qualified witness. If the State wished to
present this testimony, it needed to do so from appropriate representatives of each of the
healthcare providers and urologists at issue. Its failure to present these witnesses rendered
the testimony inadmissible.

This testimony was also inadmissible under Crawford v. Washington, 544 U.S. 36

(2004), as Lobato was not able to cross-examine and confront either Thowsen’s secretary or
the unnamed sources from the unnamed healthcare facilities. It was clear here that Thowsen
requested that this information be gathered for the purpose of litigation as it was part of his
preparation of this case, thus rendering the reports testimonial in nature. Lobato’s Sixth and
Fourteenth Amendment rights were violated as a result of the district court’s decision to
admit this testimony over objection from Lobato’s counsel.

Lobato was extremely prejudiced by Thowsen’s testimony about the lack of medical
records of other cases of a penis being severed or cut. As noted above, there was no physical
evidence tying Lobato to Bailey’s killing. There also was no eyewitness testimony,
testimony of a jailhouse informant, or other similar evidence suggesting that Lobato was

guilty of this offense. The State’s primary evidence was Lobato’s statement that she had cut
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aman’s penis. Under these circumstances, Thowsen’s testimony that no healthcare providers
in the Las Vegas valley had any cases in which a penis was cut or severed was highly

prejudicial. This testimony was also emphasized during closing arguments. 9 App. 1731,

1740, 1745. Thowsen’s testimony contributed to the jury’s verdict and it is highly unlikely

that the jury would have found Lobato guilty without this testimony. Accordingly, Lobato’s
conviction should be reversed.

C.  Detective Thowsen was allowed to give his opinion as to why Lobato’s
statements to the police were inconsistent with the physical evidence and
base ﬁ}‘é‘i‘i‘ﬁ methamphetamin use. This testimony was improper and
usurped the jury’s role.

Detective Thowsen was allowed to testify as to his beliefs as the reasons why Lobato’s
statement to the detective was inconsistent with the physical evidence concerning Bailey’s
death. This testimony should not have been admitted as it violated Lobato’s state and federal
constitutional rights of due process and a fair trial and because this hearsay testimony was
not admissible under the Nevada Rules of Evidence. U.S. Const. amend. V, XIV; Nevada
Const. art. I, sec. 1, 3, 6, 8.

Over a defense objection, Thowsen testified that he has investigated 400 to 500
homicides and has taken hundreds of statements from suspects. 8 App. 1387. He finds that
it is very common for people to minimize their involvement in an offense when they give a
statement. 8 App. 1387. Also over objection, Thowsen testified that several suspects have
claimed that they were under the influence of methamphetamine when they committed their
crime. 8 App. 1388. Over further objection he testified that “it’s not uncommon that they’ll
jumble things together and take something over it and put it together with something
completely unrelated and especially ifit’s a situation where an individual has been on a binge
for several days which is pretty common. That it’s not uncommon for them not to be able
to remember certain things and to remember things strangely sometimes.” 8 App. 1388. He
recalled that Lobato said she blacked out and then after was able to give some details
regarding the fact that she did not recall putting anyone in a dumpster and did not think she
could. 7ROA 1388. He did not believe that this would be knowledge that somebody would
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have if they truly blacked out. 8 App. 1388. He asked her if she remembered what she did
with the knife and she said she did not remember if she had thrown it away or sold it for
drugs. 8 App. 1388. She also said she did not know the location of her bat. 8 App. 1388.
In her statement she said that she got into her car, took off all of her clothes and was basically
naked while she drove to her friend’s house so she could clean up. 8 App. 1388. He found
it significant that she described a smell of alcohol and dirty diapers, which he interpreted to
mean a smell like old socks that had not been changed. He concluded that her statement
concerned Bailey’s attack because she knew the person’s penis was severed, he was a black
man and older, and there was a strong odor. 8 App. 1389.

On cross-examination he clarified his opinion that by telling the detectives a different
place, a different time, a different description and a different location that Lobato was
minimizing what she was telling the officers. 8 App. 1397.

It is reversible error for an expert witness to give an opinion as to the guilt of the
defendant as it usurps the jury function. Winiarz v. State, 104 Nev. 43, 50-51, 752 P.2d 761,
766 (1988); Lickey v. State, 108 Nev. 191, 196, 827 P.2d 824, 827 (1992). Likewise, it is

improper for a lay witness to give an opinion as to the truthfulness of a defendant’s statement
to the police. Cordova v. State, 116 Nev. 664, 669, 6 P.3d 481, 485 (2000) (citing Flynn v,
State, 847 P.2d 1073, 1075-76 (Alaska Ct. App. 1993)). See also State v. Jones, 68 P.3d
1153, 1155 (Wash. Ct. App. 2003) (noting that “a witness may not testify about the

credibility of another witness” and reversing a conviction based upon a statement by a police
officer that he believed the defendant was lying and did not believe his story); State v.
Elnicki, 105P.3d 1222 (Kan. 2005) (reversing judgment based upon admission of videotapes

in which detectives stated that they did not believe the defendant). Federal law is in accord.
A witness may not give a direct opinion on the defendant’s guilt or innocence. United States
v. Espinosa, 827 F.2d 604, 612 (9th Cir. 1987). A police officer’s opinion as to the
defendant’s guilt is irrelevant. United States v. Moore, 936 F.2d 1508, 1522 (7th Cir. 1991).
See also United States v. Windfelder, 790 F.2d 576, 582 (7" Cir. 1986) (agent testimony on
mental state prohibited under Fed. Rules of Evidence 704(b)); Maurer v. Dept. of
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Corrections, 32 F.3d 1286, 1287 (8" Cir. 1994) (denial of due process of law to admit
testimony from witnesses, including two police officers, labeling the victim as “sincere”);

Cooper v. Sowders, 837 F.2d 284, 287-88 (6™ Cir. 1988) (officer improperly allowed to

testify as expert on credibility which helped produce a “fundamentally unafair” trial).
“Police officers, by virtue of their positions, rightfully bring with their testimony an air of
authority and legitimacy. A jury is inclined to give great weight to their opinions as officers

of the law.” Bowles v. State, 381 So0.2d 326, 328 (Fla. 5th DCA 1980).

Thowsen’s testimony as to his belief that Lobato’s statements were consistent with
other suspects who were involved with methamphetamine and who minimized their
involvement in an offense amount to “profile” evidence and was inadmissible. See United
States v. Hernandez-Cuartas, 717 F.2d 552, 555 (11* Cir. 1983); United States v. Beltron-
Rios, 878 F.2d 1208, 1210 (9" Cir. 1989); United States v. Lui, 941 F.2d 844, 848 (9" Cir.
1991). Every defendant “has the right to be tried based on evidence tying [her] to the

specific crime charged, and not on general facts accumulated by law enforcement regarding

a particular criminal profile.” People v. Castaneda, 55 Cal.App.4th 1067, 1072 (1977).

The introduction of unreliable evidence violated Lobato’s state and federal
constitutional rights to due process, confrontation and cross-examination. See Windham v.
Merkle, 163 F.3d 1092, 1103 (9th Cir. 1998); Reiger v. Christensen, 789 F.2d 1425, 1430
(9th Cir. 1986). The absence of fairness fatally infected the trial and prevented a fair trial.

Kealohapauole v. Shimoda, 800 F.2d 1463, 1465 (9th Cir. 1986).

Lobato was extremely prejudiced by Thowsen’s testimony. He usurped the jury’s
function by giving his belief as to the believability of Lobato’s statement and the reasons for
the substantial inconsistencies which existed between the incident described by Lobato and
the facts of Bailey’s Killing. Moreover, this testimony was emphasized during closing
arguments:

Detective Thowaeniold you it ot tncommon 1t somebody Who's beeh on

drugs to jumble their stories around, not uncommon at all. And she’s jumbling
the incident with Jeremy and the incident with Duran Bailey.
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9 App. 1725.

But you know what she’s gonna have to do? She’s gonna have to minimize
when she wants to get this off of her chest. Think about it. She has a lot of
guilt, her conscious is getting to her, she’s suffering from anxiety and
restlessness by the 13th, 5 days after or 6 days after this happened. She needs
to talk, she needs to get it off of her chest. So what is she gonna do to do that?
She’s gonna minimize. . . .

9 App. 1725.

And Detective Thowsen told you that’s very common even when giving
confessions. They want to talk about what they did but they need to kinda
justify it in their own mind, and that’s what she was doing.

9 App. 1726.

As noted at length above, there were substantial differences between the physical
evidence and circumstances concerning Bailey’s death and the attack described by Lobato
in her statement to the detectives. Detective Thowsen was allowed to summarily gloss over
these substantial differences by simply claiming that they were merely the product of
minimizing and jumbling. The district court erred in admitting this testimony and Lobato is
entitled to a new trial as a result of this erroneous decision and violation of her rights to due
process and a fair trial.

D. The district court refused to allow Lobato’s witnesses to testify that
Lobato confided in them regarding her cutting of a man’s penis prior to
the date of Bailey’s death. In doing so, the district court prohibited
Lobato from presenting her defense and violated her constitutional rights.

Lobato attempted to present testimony from three witnesses about conversations they
had with Lobato prior to July 8th, which was the day Bailey was killed, in which Lobato
confided that she had been attacked and cut a man’s penis. The district court’s refusal to
permit introduction of this testimony violated Lobato’s state and federal constitutional rights
to present a defense, to due process of law, and to a fair trial. U.S. Const. amend. V, VI,
X1IV; Nevada Const. art. I, sec. 1, 3, 6, 8.

The central issue in this case concerned whether Lobato was describing Bailey or a
different person when she made a statement to the police in which she described being

attacked and then cutting her attacker’s penis. A key point at dispute within this central issue

concerned whether Lobato was attacked on July 8th or whether she was attacked on an earlier
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date. Lobato repeatedly tried to introduce testimony from witnesses in whom she confided
in prior to July 8, 2001, about her attack and her response of cutting her attacker’s penis. The
district court, however, ruled that this testimony was inadmissible and prohibited Lobato’s
witnesses from presenting this testimony. Trans. 9/18/06 at 27 (sustaining objection to
proposed testimony of Stephen Pyszkowski that he told the police she heard about the attack
on Lobato the month before July 9, 2001); 8 App. 1529-31 (district court prohibits Heather
McBride from testifying that she saw Lobato prior to July 4, 2001, and that Lobato told her
at that time that she had been sexually assaulted and had cut a man’s penis). The district
court’s rulings were erroneous and violated Lobato’s state and federal constitutional rights
to present a defense.

“Whether rooted directly in the Due Process Clause of the Fourteenth Amendment or
in the Compulsory Process or Confrontation clauses of the Sixth Amendment, the
Constitution guarantees criminal defendants ‘a meaningful opportunity to present acomplete
defense.”” Crane v. Kentucky, 476 U.S. 683, 689-90 (1986) (quoting California v.
Trombetta, 467 U. S. 479, 485 (1984) (citations omitted)). Thisright is abridged by evidence

(119

rules that “infring[e] upon a weighty interest of the accused” and are “‘arbitrary’ or
‘disproportionate’ to the purposes they are designed to serve.” United States v. Scheffer, 523
U.S. 303, 308 (1998) (quoting Rock v. Arkansas, 483 U. S. 44, 58, 56 (1987)). See also

Abbott v. State, 122 Nev. , 138 P.3d 462, 476 (2006) (recognizing that an evidentiary rule

which renders non-collateral, highly relevant evidence inadmissible must yield to a
defendant’s constitutional right to present a full defense) (quoting State v.L.ong, 140 S.W.3d
27, 30, 31 (Mo. 2004)); Williams v. State, 110 Nev. 1182, 1184-85, 885 P.2d 536, 537-38

(1994) (recognizing that the due process clauses in our constitutions assure an accused the
right to introduce into evidence any testimony or documentation which would tend to prove
the defendant’s case) (citing Vipperman v. State, 96 Nev. 592, 596, 614 P.2d 532, 534
(1980); United States v. Nixon, 418 U.S. 683, 711 (1974)). Lobato was entitled to present
testimony that she had told her friends that she had been attacked and cut her attacker’s penis

prior because these statements were made prior to July 8, 2001, which was the date of
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Bailey’s death, as they supported her defense that she was not referring to Bailey when she
described her attacker. The district court violated Lobato’s constitutional right to present a
defense by prohibiting this testimony.

The district court also erred in prohibiting this testimony under Nevada’s rules of
evidence. NRS 51.035 limits hearsay to statements offered in evidence to prove the truth of
the matter asserted. The proposed testimony here was not offered to prove the truth of
Lobato’s statement that she was attacked and cut her attacker’s penis, but was offered to
prove that she made these statements prior to Bailey’s death, thus establishing that Lobato
was making a statement about a different person. Testimony such as this is admissible as
nonhearsay. Wallach v. State, 106 Nev. 470, 473, 796 P.2d 224, 227 (1990).

Lobato’s conviction must be reversed because of the district court’s erroneous and
unconstitutional limitation on her right to present her defense.

B Tt st St o, by P

violated Lobato’s rights admitting this in amn;atory evidence.

The district court allowed the State introduced evidence that Lobato had a
personalized license plate of “4NIK8ER” or “FORNICATOR” even though that evidence
was irrelevant and highly prejudicial. Admission ofthis evidence violated Lobato’s state and
federal constitutional rights to due process of law, and to a fair trial. U.S. Const. amend. V,
VI, XIV; Nevada Const. art. I, sec. 1, 3, 6, 8.

Lobato’s counsel filed a pretrial motion in which they sought exclusion of the fact that
her 1984 red Fiero had a personalized license plate of “4NIK8ER.” 1 App. 21-33. They
offered to stipulate that Lobato’s car had a distinctive personalized plate which identified the
vehicle as hers. The State opposed the motion and the district court ruled that evidence
concerning the license plate was admissible, even though not a single witness claimed to
have seen Lobato, her car, or the license plate anywhere in the vicinity of the location where
Bailey was killed. 2 App. 374-78, 4 App. 918-23. Likewise, there was no testimony that
anyone identified Lobato based upon her license plate in Las Vegas or on the road to Panaca

at the relevant times. Instead, this evidence was admitted solely to inflame the jury.
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Extensive evidence about the fact that Lobato’s personalized license plate was
“4NIK8ER” was introduced at trial. 6 App. 1095 (photograph of the Fiero with the license
plate was shown to the jury, the license plate was zoomed in upon, and a picture of the car
was circulated); 6 App. 1118 (testimony of Paul Brown); 6 App. 1121 (testimony of Jeremy
Davis); 8 App. 1496 (testimony of Shayne Kraft); 9 App. 1636 (State asks Lobato’s father
about the license plate and how it was that Lobato came up with that name).

Given the fact that Lobato’s trial counsel conceded that the license plate was
distiﬂctive and clearly identified her fairly unique vehicle, any probative value of testimony
or argument of the particular contents of the license plate, "4NIK8ER," was clearly
outweighed by the unduly prejudicial effect, as well as the substantial likelihood of confusing
the issues and misleading the jury. The presentation of the particular contents of this license
plate had the effect of presenting unsubstantiated bad character evidence against. Lobato,
which was highly inflammatory, wholly irrelevant, and unduly prejudicial.

This evidence was irrelevant and therefore inadmissible under NRS 48.025. The
evidence was also inadmissible under NRS 48.035 as any probative value was substantially
outweighed by the danger of unfair prejudice, confusion of the issues and misleading the
jury. “‘Unfair prejudice’” in this context “speaks to the capacity of some concededly relevant
evidence to lure the fact-finder into declaring guilt on a ground different from proof specific
to the offense charged.” QOld Chief v. United States, 519 U.S. 172, 180-81 (1997). That
ground is “¢

Committee’s Notes on Fed. Rule Evid. 403, 28 U.S.C. App., p. 860). Inclusion of such

commonly, though not necessarily, an emotional one.”” 1d. (quoting Advisory

irrelevant and prejudicial evidence violates a defendant’s rights to due process, equal
protection and a fair trial under both the United States and Nevada Constitutions.

This evidence also constitutes evidence of prior uncharged misconduct and bad
character evidence. The use of uncharged bad act evidence to convict a defendant is heavily
disfavored in our criminal justice system because bad acts are often irrelevant and prejudicial
and force the accused to defend against vague and unsubstantiated charges. Walker v. State,

116 Nev. 442, 445,997 P.2d 803, 806 (2000) (citing Berner v. State, 104 Nev. 695, 696-97,
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765 P.2d 1144, 1145-46 (1988)) The principal concern with admitting such acts is that the
jury will be unduly influenced by the evidence, and thus convict the accused because it
believes the accused is a bad person. Id. Where the jury cannot draw any permissible
inferences from the evidence, its admission is a violation of due process. Jammal v. Van de
Kamp, 926 F.2d 918, 920 (9th Cir. 1991); Renderos v. Ryan, 469 F.3d 788, 798 (9th Cir.
2006) (recognizing claims but finding no prejudice under the facts of that case); Spencer v.
Texas, 385 U.S. 554, 558 (1967) (finding no due process violation based upon evidence of
other crimes, but only because the jury was given a proper limiting instruction). But see
Alberni v. McDaniel, 458 F.3d 860, 866-67 (9th Cir. 2006) (recognizing that every federal
circuit has found that introduction of such evidence can violate due process, but finding that
because the United States Supreme Court reserved this question in Estelle v. McGuire, 502
U.S. 62 (1991), it has not been clearly established by the Supreme Court, as required by
AEDPA, 28 U.S.C. 22544).

Lobato was not on trial for the offense of having a personalized license plate that
suggests or promotes fornication. Permitting the State to present this highly prejudicial and
inflammatory evidence amounted to nothing more than character assassination of Lobato,
which was wholly irrelevant and immaterial to the crimes charged. Her conviction must be
reversed as a result.

F. The district court allowed the State to introduce evidence of positive
luminol tests on Lobato’s car, even though there was no confirmatory
ac;:tcsrzltlia:)tneisltla;ﬁi;l;a(il ntg‘tah‘;:zs\?il(llce; (c)z .bloo . The district court abused its

The district court allowed the State to introduce evidence of positive luminol tests on
Lobato’s car, despite the fact that confirmatory tests did not establish the presence of blood.
Admission of this evidence violated Lobato’s state and federal constitutional rights to due
process of law and to a fair trial. U.S. Const. amend. V, XIV; Nevada Const. art. I, sec. 1,
3,6,8.

Prior to trial, Lobato filed a motion to exclude all evidence relating to the presumptive

or preliminary blood tests, luminol and phenolphthalin, on the ground that this evidence had
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no nexus or relevance to the charges against her.!' 2 App. 298-333. Moreover, any probative
value of these tests was substantially outweighed by the danger of unfair prejudice, confusion
of issues, and misleading the jury. The State opposed the motion. 2 App. 470-76. The
district court denied the motion and permitted the State to introduce this evidence, despite
the fact that no tests confirmed the presence of blood. 4 App. 932-35.

This evidence comprised a significant portion of the State’s case. The State elicited
testimony from two forensic examiners from the Las Vegas Metro Police Department, Louise
Renhard and Tom Wahl about these presumptive tests. In essence, the testimony established
that there was a luminol reaction on the driver's seat slipcover but the phenolphthalin test
result was negative, and no further testing was done. 7 App. 1238, 1245. There was a

luminol reaction and weak positive with phenolphthalin on both the underlying driver's seat

""The types of tests used to detect the presence of blood may be divided into two
categories:
[One,] preliminary, or presumptive tests, and [two] confirmatory, or
conclusive, tests. Preliminary tests are generally quick, easy to do, and very
sensitive. But they are not specific for blood. These tests are useful as
searching devices to locate spots and stains that require further, more involved
testing .... A positive result indicates that it is worthwhile to continue with
further tests; a negative test strongly suggests (but does not absolutely prove)
that blood is absent.
% %k %
A number of compounds have been used for the [presumptive] tests, and in
particular the test s often named after the chemical compound that is used.
Some of the compounds are Benzedrine, phenolphthalin, leucomalachite green,
orthtolidine, tetramethylbenzidene, orthdianisidine, and luminol.
* %k ok
Most authorities agree that positive presumptive tests alone should not be
taken to mean that blood is definitely present. A positive test suggests that the
sample could be blood and indicates [the need for] confirmatory testing. On
the other hand, a negative presumptive test is a reasonably certain indication
that blood is absent, although in rare circumstances an inhibiting chemical
could be present.
DeForest, Gaensslen & Lee (1983) Forensic Science: An Introduction to Criminalistics, New
York: McGraw-Hill, pp. 246-248.
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cover (upholstery) and on the left door panel. 6 App. 1067; 7 App. 1238-40. There was also
a faint, fleeting positive reaction on the front floorboard. 7 App. 1240. However, subsequent
confirmatory testing failed to find any blood on those items. 6 App. 1068; 7 App. 1285.

The State greatly emphasized these presumptive tests and repeatedly insinuated that
the failure of the confirmatory test to reveal the existence of any human blood could be due
to the use or application of cleaning agents, such as detergent.'> 6 App. 1068 (testimony of
forensic analyst Wahl); 7 App. 1238, 1245 (testimony of Louise Renhard); 7 App. 1284
(testimony of Dan Ford that his experience is that the reaction for luminol with cleaning
agents is like a flash and it dissipates immediately, and that the luminol reaction on the seat
covers and door panel were consistent with a positive reaction for blood). The prosecution
also emphasized the presumptive tests in closing argument:

You do have physical evidence that links the defendant to that crime scene.

You have it with her car. The positive luminol test and the positive

phenolphthalein test tell you there was blood in that car. And it wasn’t a false

positive because you heard Dan Ford and you heard Loise Renhard testify that

it causes a flashing, kind of like a sparkle when you get a false positive, not

like what you got on this car door.
9 App. 1730.

That does give you some physical evidence that links her to the crime, that’s

blood. The fact that they couldn’t confirm the DNA doesn’t matter. You're

not gonna get both of those positive tests with presum%tlve tests for luminol

and phenolphthalein without there having] been clean blood there. It’snot -
9 App. 1730. Defense counsel objected that this misstated the evidence. The objection was
sustained. The prosecutor continued:

It’s not reasonable that you’re gonna get a positive for luminol, a positive

reaction for phenolphthalein where it’s not sparkly, it’s like what you see here,

a constant illumination and have a false positive. It’s not copper salts. If it

was copper salts, why isn’t it everywhere if Panaca is so inundated with copper

salts?
9 App. 1730.

">This argument was made despite the fact that it was acknowledged by the State’s
witness that old mining towns, such as Panaca and Pioche, could have copper or a variety of
salts on the ground which could result in false positive luminol tests. 6 App. 1076; 7 App.
1246. A positive luminol reaction could have also been caused by iron, vegetative materials,
and some household cleaners. 7 App. 1238, 1245.
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NRS 48.025 states that all relevant evidence is generally admissible, except as
otherwise limited, while irrelevant evidence is inadmissible. “Relevant evidence” is that
having any tendency to make the existence of any fact of consequence to the determination
of the action more or less probable than it would be without the evidence. NRS 48.015.
When a piece of evidence has no “clear connection” to the alleged crime, it is irrelevant and
must be excluded. Beck v. State, 105 Nev. 910, 912, 784 P.2d 983, 985 (1989). Here, the
confirmatory tests failed to reveal the presence of blood on the items that tested
presumptively positive. Thus, there is no “clear connection” between the presumptive test
results and the crime of homicide for which Lobato stands charged.

There is alack of consensus among state courts regarding the proper standard to apply
to the admission of expert testimony regarding presumptive blood tests. See 82 A.L.R. 5th
67, “Admissibility of Results of Presumptive Tests Indicating Presence of Blood on Object.”
There appear to be no published decision in Nevada addressing the admissibility of results
of presumptive blood tests.'

Other courts have determined that luminol is not admissible without other factors that
related the evidence to the crime because the luminol tests provided too many false positives

and the test is not time specific."* Houston v. Arkansas, 906 S.W.2d 286, 287 (Ark. 1995);

“In Jimenez v. State, 112 Nev. 610, 614, 918 P.2d 687, 690 (1996), this Court noted
that a luminol test indicated blood on a pair of pants, but it also noted that the blood was later
identified as human. This suggests that further confirmatory testing was conducted. The
admissibility of this testimony did not appear to be an issue in Jimenez.

“In other jurisdictions, some courts look at the reliability of these under the Frye
standard of “general acceptance” in the “relevant scientific community.” See id., citing Frye
v. United States, 293 F. 1013 (App. D.C. 1923). Other courts rely on the United States
Supreme Court’s decision in Daubert v. Merrell Dow Pharmaceuticals. Inc. 509 U.S. 579
(1993). Daubert held that Frye was superseded by Federal Rules of Evidence Rule 702,
all®wing the introduction of scientific, technical or otherwise specialized knowledge by an
expert witness is such knowledge “will assist the trier of fact to understand the evidence or
to determine a fact in issue.” Nevada has not adopted the Daubert standard, but instead holds
that scientific evidence is admissible if it will assist the trier of fact in understanding the
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Palmer v. Arkansas, 870 S.W.2d 385 (Ark. 1994)"*; Brenk v. State, 847 S.W.2d 1, 9 (Ark.
1993)'¢; United States v. Hill, 41 M.J. 596, 599-602 (1994)"7; Hawaii v. Fukusaku, 946 P.2d
32, 66 (Ha. 1997)'%; State v. Moody, 573 A.2d 716, 722 (Conn. 1990). But see State v.

evidence or determining a fact in issue. Krause Inc. v. Little, 117 Nev. 929, 934, 34 P.3d
566, 569 (2001). Lobato submits that the luminol test results, without positive confirmatory
tests, should not have been admitted any under standard. She also urges this Court, however,
to adopt the Daubert standard as Nevada’s current standard for admission of expert testimony
is so low that it constitutes a violation of the state and federal constitutional guarantees of
due process and a fair trial.

PNoting that luminol is not conclusive because it can register positive for bleach,
copper, nickel, cobalt and some plant enzymes.

"*Finding that luminol is only a preliminary test, it is unable to indicate the definite
presence of blood, much less determine whether any blood present is human or animal. It
reacts with certain metals and vegetable matter, as well as blood. “It is impossible to tell
without follow up testing which of the possible reactants is causing the reaction. . . . Luminol
testing, without any additional testing, is unreliable to indicate the presence of human blood.
Additionally, luminol is not time specific. That is, a reaction will occur even many years
after a reacting substance has been in place, so it is impossible to tell how long the substance
that is causing the reaction has been in place.” Id. “Since we have determined that luminol
tests done without follow-up procedures are unreliable to prove the presence of human blood
or that the substance causing the reaction was related to the alleged crime, we find it was
error to admit the evidence[.]” Id.

"Finding that a luminol test did not meet the Daubert reliability test because it is no
more than just a presumptive test which could not confirm presence or absence of blood.

'®The Hawaii Supreme Court affirmed a district court’s finding that positive luminol
and phenolphthalein results, without confirmatory tests that conclusively determine the test
sample to be human blood, were irrelevant and unduly prejudicial based upon the fact that
an expert “‘explained that luminol and phenolphthalein are used as presumptive tests in the
field to identify potential blood stains. However, she also testified that the two tests can
generate false positive reactions. The tests can react to metal surfaces, cleansers containing
iron-based substances, horseradish, and rust. Neither test can distinguish between animal
blood and human blood, and they cannot determine how long the substance has been at the
scene. When a positive reaction occurs, a criminalist must do a confirmatory test in order to
conclusively determine that the test sample is human blood.” Id. at 66.
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Stenson, 940 P.2d 1239, 1263 (Wn. 1997) and cases cited therein.

The court erred in admitting the presumptive blood test evidence. The State failed to
establish the existence of blood in Lobato’s car generally and failed to establish the existence
of Bailey’s blood in particular. Without confirmatory tests, the luminol and phenolphthalin
testing was misleading, confusing and improperly set forth before the jury. Any probative
value of the presumptive tests was substantially outweighed by its prejudicial effect given
the danger of unfair prejudice, confusion of issues, and misleading the jury. NRS 48.035.
““Unfair prejudice” refers to an ‘undue tendency to suggest decision on an improper basis,
commonly, though not necessarily, an emotional one’ or ‘evidence designed to elicit a
response from the jurors that is not justified by the evidence.”” United States v. Ellis, 147
F.3d 1131, 1135 (9th Cir. 1998) (internal quotations omitted) (citing Jack B. Weinstein &
Margaret A. Berger, Weinstein's Federal Evidence, § 403.04[1][b] (Joseph M. McLaughlin,
ed., Matthew Bender 2d ed. 1997)). The district court abused its discretion in finding the
preliminary tests admissible as the prejudicial effect of the evidence substantially outweighed
any probative value. The district court abused its discretion in refusing to exclude evidence
as to presumptive blood tests, without conclusive confirmatory tests, because the presumptive
tests lack probative value and had an inherently prejudicial effect. Lobato’s conviction must
be reversed as a result of the introduction of this highly prejudicial testimony.

G. The State threw away important evidence and failed to make reports

B o e Sistmics thares.bascd o fhe Stat's bad faith and
g;’;)s: lilceeg.ligence in failing to preserve and collect potentially exculpatory

The State threw away critical evidence and failed to gather other important evidence.
Lobato asked that the State’s charges be dismissed based upon this destruction of potentially
exculpatory evidence. The district court denied the motion and as a result violated Lobato’s
state and federal constitutional rights to due process of law and to a fair trial, her right to

present a defense, and her right to confront the State’s evidence. U.S. Const. amend. V, VI, |

XIV; Nevada Const. art. I, sec. 1, 3, 6, 8.
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The district court abused its discretion in denying Lobato's motion to dismiss the case
based on the State's failure to preserve and collect potentially exculpatory evidence. As
noted above, there was no physical evidence which implicated Lobato in the commission of
Bailey’s homicide. Several items of potentially exculpatory evidence, however, were present
on or with the body at the crime scene that were either not collected or were thrown away
after they were collected.

First, white paper towels, that were partially stuffed into the opening where Bailey’s
penis once was, were not preserved and were therefore unavailable for fingerprint tests, DNA
tests, and other examinations which likely would have revealed information as to the identity
of the person who killed Bailey. Shelly Pierce-Stauffer, an investigator with the Clark
County Coroner’s Office, testified that she saw that paper towels were partially stuffed into
the opening where Bailey’s penis once was. 8 App. 1487-88, 1490. Once the paper towels
were removed she could see that his penis was not there. 8 App. 1488. The towels at issue
were visible in the photo marked State’s Exhibit 9. 8 App. 1489. She saw the LVMPD
crime scene analysts collect the white paper towels and place them in brown paper bags. 8
App. 1489, 1491. She did not know whether they processed the towels or discarded them.
8 App. 1490. Likewise, police officer James Testa, who was the first officer to respond to
the scene, testified that he saw a number of white towel-like items over the abdomen area of
Bailey’s body. 6 App. 1021.. Crime scene analyst Dan Ford also testified that there were
white paper towels over the lower abdomen and groin areas of Bailey’s body, but he did not
believe that they were underneath the plastic that was found over Bailey’s body. 7 App.
1282. Ford testified that he did not impound the towels that were found on Bailey’s body.
7 App. 1285. Maria Thomas, a LVMPD investigator who was assigned the task of
impounding evidence from the morgue, testified that no white paper towels were transported
with the body and they were not impounded. 7 App. 1304.

Brent Turvey, a forensic scientist, testified on Lobato’s behalf as to the importance
of the paper towels that were found against Bailey’s groin area, under the plastic wrap. 8

App. 1546. Had this evidence been formally collected and preserved, the paper towels could
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have been examined for the presence of bloody or latent fingerprints, transfer evidence such
as fibers or hairs, and other physical evidence. 8 App. 1546.

Second, police officers threw away a substantial amount of potential evidence at the
scene without documenting in any fashion the evidence that they discarded. Crime scene
analyst Renhard acknowledged that items found inside the dumpster near Bailey’s body were
not processed for fingerprints. 7 App. 1252. Crime scene analyst Dan Ford testified that
various items from the scene were processed at the lab, but if they did not have fingerprints
they were tossed in the garbage for lack of evidentiary value. 7 App. 1262. No record was
kept of items that were collected from the scene, transported back to the lab and then
discarded. 7 App. 1277. Items were not preserved for further testing if they tested negative
for fingerprints. 7 App. 1277. Other trash found near Bailey’s body was not collected at all
if the officers decided that the items did not appear to be related to the incident at issue. 7
App. 1283. Maria Thomas testified that she and the detectives decided not to preserve a
sample of asilver substance that was found on Bailey’s bare upper right buttock because they
believed the same substance was on Bailey’s shirt, which had already been impounded. 7
App. 1302. Detective Thosen also testified that officers did not collect every piece of
evidence at the scene. 8 App. 1390. He opined that it was possible that the officers missed
something that had Lobato’s DNA on it, although it was also possible that no DNA was
present. 8 App. 1390. He further added that he has investigated many crimes and solved
them without anything that connected the defendant to the crime, and that many crimes were
solved by words that were spoken by the defendants themselves. 8 App. 1390.

Third, substantial evidence was lost based upon Detective Thowsen’s failure to make
reports of his investigation and failure to record crucial information. For example, as noted
above, Thowsen testified that he asked other people to contact Las Vegas area hospital\ for
areview of records concerning cut penises in May, June and July of 2001. 8 App. 1398. He
also testified that he telephoned some hospitals and talked to some urologists, 8 App. 1398-
99, but he did not prepare a report on any of this investigation. 8 App. 1399. At the time of
trial he did not know the names of the people who gave him this information. 8 App. 1400.
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Without such documentation it was impossible for Lobato and her counsel to contact any of
these potential witnesses to verify the information that was allegedly given to Thowsen and
his secretary. Likewise, Thowsen testified that he talked with the apartment manager of the
complex where Diane Parker lived, and asked about some Hispanic individuals who he had
reason to believe might have known about Bailey’s attack on Parker, and that he ran their
names to determine if they had a criminal record, but he did not make a record of this
investigation, did not talk with the Hispanic men, and did not look at the men or their
footwear. 8 App. 1404. Without a record of this information it was impossible for Lobato’s
counsel to conduct a proper investigation concerning these alternative suspects and
impossible for her counsel to ask that their fingerprints and DNA be tested to see if they were
the sources of the unidentified fingerprints and DNA that were found at the scene.

This evidence was material and the failure to collect and preserve this evidence and
constituted bad faith, requiring dismissal of the charges, or at the minimum, gross negligence,
permitting the inference that the evidence would have been favorable to Lobato. The district
court’s denial of Lobato’s motion to dismiss, and her request for an instruction permitting
the inference that the evidence was favorable to her, violated Lobato’s state and federal
constitutional rights to due process, a fair trial, the right to present a defense, and the right
to confront the State’s evidence.

“When potentially exculpatory evidence is destroyed, the government violates a
defendant’s right to due process if the unavailable evidence possessed ‘exculpatory value that
was apparent before the evidence was destroyed, and is of such a nature that the defendant
would be unable to obtain comparable evidence by other reasonably available means.”
United States v. Rivera-Relle, 333 F.3d 914, 922 (9th Cir. 2003) (quoting United States v.
Cooper, 983 F.2d 928, 931 (th Cir. 1993)). See also ABA Crim. Just. Stand. 11-3.2 (if the
State intends to destroy evidence, it must give notice to the defense so that the defense has
an opportunity to take appropriate actions, such as testing the evidence).

This Court draws a distinction between the failure to gather evidence and the

destruction and loss of evidence after it has been gathered. Gordon v. State, 121 Nev. __,
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117 P.3d 214, 217-218 & n. 9-11 (2005). The Court has held that “‘[i]n a criminal
investigation, police officers generally have no duty to collect all potential evidence.”” 1d.
(quoting Randolph v. State, 117 Nev. 970, 987, 36 P.3d 424, 435 (2001)). “However, “‘this
rule is not absolute.”” Id. (quoting Daniels v. State, 114 Nev. 261, 268,956 P.2d 111, 115
(1998) (in turn quoting State v. Ware, 881 P.2d 679, 684 (N.M. 1994))). This Court “has
adopted a two-part test to determine when dismissal of charges is warranted due to the State's

failure to gather evidence.” Id. (citing Daniels, 114 Nev. at 268, 956 P.2d at 115).

The defense must first show that the evidence was material, i.e., that there is
a reasonable probability that the result of the proceedings would have been
different if the evidence had been available. Second, if the evidence was
material, the court must determine whether the failure to ather it resulted from
negligence, gross negligence, or bad faith. In the case of mere negligence, no
sanctions are imposed, but the defendant can examine the State's witnesses
about the investigative deficiencies; in the case of gross negligence, the
defense is entitled to a presumption that the evidence would have been
unfavorable to the State; and in the case of bad faith, depending on the case as
a whole, dismissal of the charges may be warranted.

1d. (citing Randolph, 117 Nev. at 987, 36 P.3d at 435 (citing Daniels, 114 Nev. at 267, 956
P.2d at 115)).

In contrast, in cases where the State destroys or loses evidence after it has been
gathered, the standard of Crockett v. State, 95 Nev. 859, 603 P.2d 1078 (1979), applies:

Of course, when evidence is lost as a result of inadequate governmental
handling, a conviction may be reversed. Howard v. State, 95 Nev. 580, 600
P.2d 214 (1979); Williams v. State, 95 Nev. 527, 598 P.2d 1144 (1979);
United States v. Heiden, 508 F.2d 898 (9th Cir. 1974). As stated in our prior
decisions, the test for reversal on the basis of lost evidence requires appe lant
to show either 1) bad faith or connivance on the part of the government, or 2)
prejudice from its loss.

Id. at 865, 603 P.2d at 1081. “We cannot permit speculative inferences adverse to [the
defendant] to be derived from the absence of evidence which the State should have
preserved.” Id. at 865, 603 P.3d 1092. The State may not profit from its own fault and may
not raise inferences adverse to the defendant from its own loss of evidence. Id. See also
Sparks v. State, 104 Nev. 316, 319, 759 P.2d 180, 182 (1988) (conviction reversed because
of the State’s loss of evidence that was prejudicial to the defendant); Sanborn v. State, 107
Nev. 399, 408, 812 P.2d 1279, 1285-86 (1991) (defendant was entitled to a jury instruction
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that a firearm, which was gathered and then mishandled by a police officer, was irrebuttably
presumed to have been held and fired by the victim); Cook v. State, 114 Nev. 120, 125-26,
953 P.2d 712 (1998) (reversing conviction based upon the State’s failure to preserve
evidence after it was gathered).

Lobato’s federal constitutional rights were violated because the State failed to gather
critical evidence at the scene, failed to document evidence that was gathered, failed to protect
crucial evidence from being destroyed, and then threw away other important evidence. Such
flagrant and repeated acts and omissions constituted bad faith and violated Lobato’s rights
under Arizona v. Youngblood, 488 U.S. 51 (1988). See also Northern Mariana Islands v.
Bowie, 243 F.3d 1109, 1117 (9th Cir. 2001) (a bad faith failure to collect potentially
exculpatory evidence violates the Due Process Clause); Miller v. Vasquez, 868 F.2d 1116,
1120 (9th Cir. 1989) (same). Moreover, Lobato’s right to due process under the Fourteenth
Amendment to the United States Constitution was violated by the arbitrary deprivation ofhis
rights under Nevada law. Hicks v. Oklahoma, 447 U.S. 343, 346 (1980); Hewitt v. Helms,
459 U.S. 460, 466 (1983); Ford v. Wainwright, 477 U.S. 399, 428 (1986). Also, the

application of state rules to other similarly situated defendants and not to Lobato violates the

Equal Protection Clause of the Fourteenth Amendment. Myers, 897 F.2d at 421.

The State’s suppression of materially exculpatory evidence violates both the
Fourteenth Amendment and Nevada law. See Brady v. Maryland, 373 U.S. 83, 87 (1963)
(“[T]he suppression by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.”); Jimenez v. State, 112 Nev.
610, 619, 918 P.2d 687, 692-93 (1996) (explaining that the affirmative duty to disclose
favorable evidence imposed by Nevada law is coextensive with the due process requirements
of the 14th Amendment). In granting habeas relief based on the State’s Brady violations in
Mazzan v. Warden, 116 Nev. 48, 993 P.2d 25 (2000), this Court summarized the elements
to a Brady violation as follows: “ the evidence at issue is favorable to the accused; the

evidence was withheld by the state either intentionally or inadvertently; and prejudice ensued,
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i.e., the evidence was material.” Id. at 67. Evidence is favorable, and thus subject to Brady,
if it is exculpatory or if it “provides grounds for the defense to attack the reliability,
thoroughness, and good faith of the police investigation or to impeach the credibility of the
State’s witnesses.” Lay v. State, 116 Nev. 1185, 1194, 14 P.3d 1256, 1262 (2000) (citing
Kyles v. Whitney, 514 U.S. 419, 442 n.13 (1995)). Courts recognize that a prosecutor’s

failure to allow a defendant to “examine a piece of critical evidence whose nature is subject

to varying expert opinion” can constitute a due process violation. Barnard v. Henderson, 514

F.2d 744 (5th Cir. 1975) (a defendant has a due process right to inspect physical evidence).
See also State v. Thomas, 421 S.E.2d 227, 235 (W.Va. 1992) (reversing a conviction based
partly on molecular tests that consumed all of the blood evidence because “the State must put
the defendant in as nearly identical a position as he would have been in had he been able to
perform an independent test™); State v. Schwartz, 447 N.W.2d 422, 427 (Minn. 1989) (fair
trial and due process rights are implicated when data relied upon are not available for review
and cross-examination); State v. Hall, 105 Nev. 7, 9, 768 P.2d 349 (1989) (holding that the
State’s spoliation of evidence violates adue process rights if the defendant is prejudiced as
aresult of the destruction of material evidence or if the evidence was destroyed in bad faith).
Lobato was prejudiced by the loss of this material evidence because she was unable
to have her own experts examine the paper towels found directly on Bailey’s body and the
other evidence found near his body. Had she been allowed to examine this evidence there
is a reasonable probability that evidence of the actual perpetrator could have been recovered.
Likewise, had Detective Thowsen made a record of his investigation concerning reports by
healthcare facilities on cut penises and his investigation of the Hispanic men who were
associates of Diane Parker, Lobato could have conducted further investigation for the
purpose of verifying Thowsen’s allegations. She also could have identified the Hispanic men
and asked that they give fingerprint and DNA samples for the purpose of comparing those
samples to the unidentified fingerprints and DNA that were found at the crime scene.
Lobato was also prejudiced by the loss of this evidence because the State was allowed

to suggest through cross-examination of a defense expert that Lobato’s DNA could have
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been present at the crime scene but was not discovered because evidence was not collected

and preserved. 8 App. 1560. This point was also emphasized during closing arguments:

Now in opening, defense counsel argued all physical evidence excludes the
defendant in this case. And that’s very misleading. It doesn’t exclude the
defendant. It doesn’t mean she could not have killed [sic] this crime. No, all
it means is there was no evidence found at the scene that she left behind that’s
physically tied to her. Her DNA is not at the scene.

9 App. 1729.

So the reverse or the inverse doesn’t mean it excludes her because her DNA
was not on the chewin gum, because her DNA was not on thecigarette butt,
does that mean she didn’t do it? No, it doesn’t. It just means we didn’t find
her DNA there.

9 App. 1729.

Think about the garbage at the scene and the white paper towels. Is her DNA

— you know, we didn’t test every piece, which probably wasn’t possible

anywhere with the resources that the fpolice department [has], does it mean that

she didn’t do it because we didn’t find anything? No. Just like if we have

found a hundred different lﬁ)eople’s DNA there, does that mean they’re all the

Eller? No. Allif can tell you is that somebody left their biological matter
ere.

9 App. 1729.

Look at all that trash. Tons of people’s DNA there. Doesn’t mean whoever’s
DNA was there was the killer. Even with the things closest to the body, we
don’tknow how they got there. Don’t know that that’s the Killer either. That’s
trash. The plastic bag that’s found around the victim looks just like the other
lastic bags that you see in this picture. It would’ve been nice to have her
NA there, but we don’t need it because we know she was there because she
told us she was there.

9 App. 1730.

Sometimes it gets 1[;retty offensive, ladies and gentlemen, when we’re in a
situation what we have, what we gotta deal with. We’re dealing with the
evidence that is presented to us and we’re (?resenting it to you. Do you think
for a minute that if we wouldn’t have tested any of those items that we’d be in
here, be applauded? ‘Cause what they’d be saying is just what they argued
here, isn’t it possible that if you would’ve tested those items it would ve came
back that our client didn’t tough this item or didn’t leave more hair or
anything?

9 App. 1740.

Talk about the physical evidence and a time frame of when things were
tested. It comes to a point where you have to just stop testing. Other times
you will never stop testing. You’ve heard of cases even after people have went

0

to prison, they continue doing testing. You’ve heard of some where they’ve
been exonerated based on the testing and you’ve not heard of the ones where
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they’re not exonerated. .

And so, you know, to point the finger at the State or the police officers
and say you know what, you just didn’t quit —you quit testing and you tested
right u% to the last minuted on that. It’s like if we didn’t test, I mean the
threw the plastic bag in our face on that. And you know what their words
were, their words were conclusory, just like their expert that they hired, that
the evidence of the perpetrator was beyond that bag, on the bad, in the trash
can.

Where do you stop? What if you find the body in the dump? Where do
You stop? Don’f you give some credence to the people that are out there

ooking and trying to do what they can?

9 App. 1743. The prosecutors committed misconduct in their arguments by taking advantage
of the fact that significant evidence was missing, thereby minimizing the State’s burden of

proof at trial. Rivera-Relle, 333 F.3d at 922; Crockett, 95 Nev. 859, 603 P.2d 1078 (State

may not profit from its own fault and may not raise inferences adverse to the defendant from
its own loss of evidence). See also ABA Crim. Just. Stand. 3-5.8 (prosecutor may not
mislead the jury as to inferences it may draw from the evidence).

The facts of this case reveal that investigating officers acted with bad faith and gross
negligence in failing to preserve potential exculpatory evidence. Randolphv. State, 117 Nev.
970, 987, 36 P.3d 424, 435 (2001). The evidence at issue was material as there is a
reasonable probability that the result of the trial would have been different if the evidence
had been available. The failure to gather and preserve this evidence resulted from gross
negligence and/or bad faith. Accordingly Lobato was entitled to a presumption that the
evidence would have been unfavorable to the State. In the alternative, dismissal of the
charges was warranted.

H.  This Court should reconsider its holdings as to issues raised in Lobato’s
first appeal

In ruling on Lobato’s first appeal, this Court addressed several issues which are
relevant to her second trial and this appeal:

Lobato also contends that the district court erred in admitting her
statements to police in violation of Miranda, allowing the State to obtain and
use privileged material from her medical files, restricting use of her expert on
blood and crime-scene analysis based upon her failure to timely designate the
expert before trial, excluding her alibi evidence for lack of timely \gretrlal
notice, and allowing prosecutorial misconduct during final argument. We have
gonsicfered these assignments of error and find them without merit. We note
in passing that the failures to timely designate experts and alibi witnesses may
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be cured ugon remand. We also reject Lobato’s remaining claims of error,
including the assertion that NRS 201.450 [defining sexual penetration] was
unconstifutionally applied and is void for vagueness.”
1 App. 18-19 (footnotes omitted).
Lobato respectfully submits that this Court’s decisions on her first direct appeal
concerning the admission of her statements to detectives and the constitutionality of NRS
201.450, as applied to the facts of this case, are erroneous and should be reconsidered. See

Bejarano v. State, 122 Nev. _, 146 P.3d 265, 271 (2006) (noting that the doctrine of law of

the case is not absolute and this Court has the discretion to revisit the wisdom of its legal
conclusions if it determines that such action is warranted).

1. Lobato’s statements to detectives on July 20,2001 were not voluntary and
should have been suppressed from use as evidence.

Lobato filed a motion to exclude all evidence relating to the July 20, 2001
interrogation at her home by Detectives Thowsen and LaRochelle and Sergeant Lee. 1 App.
91-123. The State opposed the motion and argued that the statements made to police officers
were voluntary. 2 App. 462-65. The district court found evidence of the statements to be
admissible. 4 App. 926-29. The information derived from that interrogation should nothave
been admitted at trial because Lobato’s statements were not voluntary. Her statements made
before a Miranda waiver was obtained were the result of interrogation as they are the product
of psychological ploy utilized by the detectives. Second, the alleged Miranda waiver Lobato
was not voluntarily given, as the officer’s psychological ploy combined with her existing
mental state rendered her incapable to give a voluntary waiver.

Detective Thowsen testified that he became aware of Lobato following a telephone
call by Lincoln County Probation Officer Laura Johnson. 7 App. 1330. According to
Thowsen, Johnson reported that Lobato contacted one of her former teachers and said that
she had cut off a person’s penis in Las Vegas. 7 App. 1331. Based upon this information,
he went with his partner and a crime scene analyst to Pioche and met with Johnson. 7 App.
1332. A sheriff’s deputy then took the Las Vegas officers to Lobato’s house in Panaca. 7
App. 1332. Detective Thowsen testified that after he provided Lobato with Miranda
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warnings that he told her they knew she had been hurt in the past. 7 App. 1333. Atthat point
she lowered her head and began crying. 7 App. 1333. Lobato was 18 years old at the time
of her interrogation, her parents were not home when the officers obtained their Miranda
waiver and the officers hastily conducted their interview to avoid interaction with the
Lobato’s parents. Lobato submits that the psychological ploy used by the officers, combined
with her already fragile mental state, was enough to invalidate any such waiver of her
constitutional rights and that evidence of her statements to the police should have been
excluded at trial.

Prior to the first trial, he trial court conducted a voluntariness hearing outside the
presence of the jury to determine if the Appellant’s pre-Mirandized statements were
admissible. 4 App. 821. During the hearing, Det. Thowsen admitted that he intentionally
brought up Appellant’s 1989 molestation at the age of 6 and that her reaction was that she
burst into tears. She then stated the incriminating statement, “I didn’t think anyone would
miss someone like him.”

Before statements made during a custodial police interrogation are admissible,
defendant must make a knowing, intelligent and voluntary waiver of her Fifth Amendment
rights. Miranda v. Arizona, 384 U.S. 436 (1966). “[1]f a suspect is subject to abusive police
practices and actually or overtly compelled to speak, it is reasonable to infer both an
unwillingness to speak and a perceptible assertion of the privilege.” New York v. Quarles,

467 U.S. 649, 672 (1984) [Justice O’Conner, concurring in part and dissenting in part.]

Police interrogation of a suspect threatens the exercise of the Fifth Amendment privilege
because of the danger that officers might overtly or passively compel confessions. New York
v. Quarles, 567 U.S. at 654. Therefore, before questioning, Miranda warnings must be given.
Miranda v. Arizona, 384 U.S. 436 (1966).

The defense argued that her will was overborne when the detective intentionally used
this emotionally traumatic recollection to begin the interview, however, the trial court
determined that the statement was voluntary in response to a statement, not a question and

that Lobato’s will was not overborne. However, while it is true that Miranda only protects
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those subject to interrogation, there need not be an actual question posed for a response to

be considered aresult of interrogation; “psychological ploys” designed to elicit incriminating

responses may also constitute interrogation. Holyfield v. Nevada, 101 Nev. 793, 799; 711
P.2d 834 (1985) ("Interrogation" under Miranda need not amount to actual questioning and
may instead be the "functional equivalent” of such questioning). Interrogation includes "any
words or actions on the part of police, other than those normally attendant to arrest and
custody, that the police should know are reasonably likely to elicit an incriminating response
from the suspect. Id. Therefore, the detective’s “psychological ploy” inciting the Lobato’s
emotional response regarding her molestation at the age of 6 was an interrogation and her
provoked pre-Miranda response “I didn’t think anyone would miss someone like him,”
should have been suppressed.

Likewise, the district court erred in allowing evidence of statements made after
Lobato was provided with her Miranda warnings because the psychological coercion
employed by the detective rendered her statements involuntary.

Lobato’s will was overborne when the detective used the emotionally traumatic
recollection of her molestation at age 6 to begin the interview. Accordingly her Mirandized
statement was not given freely. Exhibit 125A is an audio tape which reflects Lobato’s tone
of voice, demeanor and psychological state. This exhibit supports a finding that Lobato’s
statement was not voluntarily made. Even if Miranda warnings are given, evidence deemed
to have been coerced is a violation of the Due Process Clause of Fifth and Fourteenth
Amendments and must be excluded. Colorado v Connelly, 479 U.S. 157, 163 (1986). To
determine whether a statement was voluntary, a court must consider whether, in the totality
of the circumstances, officials obtained the evidence by overbearing the will of the accused.
Allan v. State, 118 Nev. 19, 38 P.3d 175 (2002), overruled on other grounds in Rosky v.
State, 121 Nev. _, 111 P.3d 690, 694 (2005); Passama v. State, 103 Nev. 212,214,735 P.2d
321,323 (1987). A trial court’s voluntariness determination presents a mixed question of

law and fact, subject to this Court’s de novo review. Rosky, 111 P.3d at 694 (citing
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Thompson v. Keohane, 516 U.S. 99 (1995) and Miller v. Fenton, 474 U.S. 104 (1985)." “In
order to satisfy due process requirements, a confession must be ‘made freely and voluntarily,
without compulsion or inducement.” When a defendant waives Miranda rights and makes
a statement, the State bears the burden of proving voluntariness, based on the totality of the
circumstances, by a preponderance of the evidence.” Dewey v. State, 123 Nev. , ,
P.3d __ (2007)(citing Passama, 103 Nev. at 213, 735 P.2d at 322; Quiriconi v. State, 96 Nev.
766,772,616 P.2d 1111, 1114 (1980); Blackburn v. Alabama, 361 U.S. 199, 206 (1960)).

DetectiveThowsen admitted that before he administered the Miranda warnings, he told

Lobato that he knew about her molestation at the age of 6 and that her reaction was that she
burst into tears. In Allan, this Court noted that the Appellant displayed “unusual outbursts
during the interrogation as he was crying.” Allan, 118 Nev. at 12; 38 P.3d at 179. Lobato
was sexually assaulted by her mother’s boyfriend when she was 6 years old and this attack
had a big impact on her life. 8 App. 1394, 9 App. 1633, 1672. She was also raped by an ex-
boyfriend when she was 13 and by her best friend’s father when she was 17. 9 App. 1672;
7 App. 1201. Lobato’s will was overborne when the detective used the emotionally traumatic
recollection of her molestation at age 6 to begin the interview such that her Mirandized
statement was not given freely and this error was not harmless. Furthermore, there were two
detectives, a sergeant, a crime scene analyst, and a local sheriff present at Lobato’s house
when Thowsen began his interrogation of Lobato. Other relevant facts bearing on the
voluntariness of her statement include the fact that she was only 18 years old, she had no

prior involvement in the criminal justice system, she had previously used methamphetamine,

""Rosky presents further justification for this Court’s consideration of this issue,
despite its holding on the first direct appeal. At the time that Lobato’s first appeal was
decided, in September, this Court reviewed a district court’s determination that a confession
was voluntary under the highly deferential “substantial evidence” standard. Rosky, 111 P.3d
at 694 & n.4 (citing Allan). This Court now recognizes that the deferential standard was not
consistent with pronouncements by the United States Supreme Court and holds that
voluntariness issues should be reviewed de novo. Id. This Court should address this issue
now under the de novo standard.
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she had recently been prescribed anti-depressants, and her parents were not present.

Based on the foregoing, the totality of the circumstances in the instant case indicate
that Lobato’s statement to the detectives was not voluntary for the Fifth and Fourteenth
Amendment rights embodied in Miranda v. Arizona. See also Mincey v. Arizona, 437 U.S.
385, 401-402 (1978). The admission of this coerced statement was not harmless error.
Arizona v. Fulminante, 499 U.S. 279, 296, 306-12 (1991). Accordingly, Lobato’s judgment
must be reversed.

2. NRS 201.450 is unconstitutionally overbroad and vague was applied here.

In her prior direct appeal Lobato contended that her conviction for sexual penetration
of a dead human body in violation of NRS 201.450 by "inserting a knife into and/or cutting
the anal opening of the said Duran Bailey," was unconstitutional because the injuries inflicted
here were not consistent with sexual gratification, but rather reflected an act of rage. As
noted above, this Court found this argument to be without merit. Lobato respectfully submits
that this Court should reconsider this holding because Nevada’s necrophilia statute, NRS
201.450 is unconstitutionally over broad as applied in this case.

Sexual penetration is defined within the statute, in subsection 2, as:

"[CJunnilingus, fellatio or any intrusion, however slight, of any part of a

person's body or any object manipulated or inserted by a person into the genital

or anal openings of the body of another, including, without limitation, sexual

%?‘}ierfggprse in what would be its ordinary meaning if practiced upon the
NRS 201.450(2).

This definition suggests that "...any intrusion, however slight, of any part of a person's
body..." constitutes sexual penetration. Therefore, the statute criminalizes penetration that
is not for sexual gratification and unnecessarily sweeps broadly into activity which has not
been ordinarily viewed as being sexual in nature. This language is so overly inclusive and
sweeping, that it is ambiguously vague and over broad in violation of Article 1, Section 8 of
the Nevada Constitution and the First and Fourteenth Amendment of the U.S. Constitution.

The definition of sexual penetration in NRS 201.450, is borrowed from NRS

200.364(2), the sexual assault statute. The definition contained in Nevada's necrophilia
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statute differs in one very significant way from the definition in the sexual assault statute: the
words "without limitation" are inserted in the definition of the necrophilia statute. In an over
breadth challenge, this distinction is significant. The words "without limitation" renders the
definition meaningless. The result is that the definition of sexual penetration is without
restriction. It is boundless. As a result, the language of the statute is overly broad and,
therefore, unconstitutional as applied to Lobato.

The statute is also void for vagueness. This Court has stated that the due process
clause of the Fourteenth Amendment requires that criminal statute be declared void when it
is so vague that it "fails to provide persons of ordinary intelligence with fair notice of what
conduct is prohibited and also fails to provide law enforcement officials with adequate
guidelines to prevent discriminatory enforcement.” State v. Richard, 108 Nev. 626, 836 P.2d
622 (1992). The first part of the test for vagueness is whether the terms of the statute are "so
vague that people of common intelligence must necessarily guess as to their meaning."
Sereika v. State, 114 Nev. 142, 955 P.2d 175 (1998). The second part of the test is whether
the law impermissibly delegates basic policy matters to policemen, judges and juries for
resolution on an ad hoc and substantive basis. Williams v. State, 110 Nev. 1182, 885 P.2d
536 (1994).

In this case, the statute challenged, NRS 201.450, produces uncertainty is not very

specific and suggests alternative interpretations. Therefore, ordinary persons cannot
anticipate whether their actions violate the statute. The fact that "...any intrusion, however
slight, of any part of a person's body..." constitutes sexual penetration alone is so indistinct .
and indefinite that the forbidden conduct proscribed remains so ambiguous that it is as if it
had never been defined at all. Furthermore, there exists no limitation as to what can be
adjudged to be sexual intercourse with the insertion by the legislature of the words "without
limitation." The fact that sexual intercourse is further defined as "what would be its ordinary
meaning," also leaves the matter unresolved.

Sometimes, a statute’s title sheds some light on the meaning of the ambiguous statute.

State v. Miller, 87 P. 723 (Kan. 1906). Literally interpreted, the wording of the title of this
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statute is explicitly sexual. The title of the statute in question is Sexual Penetration of a Dead
Human Body. Therefore, implicit in the title is the fact that the injury is of a sexual nature,
that is, it is committed for sexual gratification. Finally, the statute in this case, NRS 201.450,
is ambiguous in view of the heavy penalty imposed for its violation.

Lobato’s theory that the injury to Bailey was not committed for sexual gratification
was not rebutted by the evidence adduced at the Trial. Therefore, as applied to Lobato, the
statute is void-for-vagueness.

Among the rules of statutory construction is that of ejusdem generis (of the same
kind). LaFavre & Scott, Substantive Criminal Law, § 2.2, pp. 118-119 (1986). This rule
applies when a statute, such as this one, lists some specific items followed by a general catch-
all phrase, usually introduced by the phrase “or other...” According to the rule of ¢jusdem
generis, the general catch-all phrase is construed to be limited to things of the same kind as
those specific items listed. Id.

For example, a federal criminal statute made it a felony for one to transport in
interstate commerce an “automobile, automobile truck, automobile wagon, motorcycle, or
any other self-propelled vehicle not designed for running on rails” which he knows to be
stolen. In a case which explored this issue, the defendant flew an airplane he knew to be
stolen from one state to another and was charged under this statute. The issue was whether
the airplane was included in the catch-all phrase, “any other self-propelled vehicle not
designed for running on rails™ Literally, it would seem to be. However, the Supreme Court
held that it was not covered by the phrase. The theme of the catch-all phrase was that all the
specific items listed (automobile, automobile truck, automobile wagon, motorcycle) were
vehicles that run on land, so that, “self-propelled vehicles was limited to land vehicles and
the airplane was excluded from the statute.” McBoyle v. U.S., 283 U.S. 25 (1931).
Similarly, a statute forbidding the destruction of property by “use of bombs, dynamite,
nitroglycerine or other kinds of explosives” was held not to cover igniting a firecracker in
a telephone coin return slot because the listed items were distinguishable from the fireworks

by being designed to produce an explosion of extreme effect. State v. Lancaster, 506 S.W.2d
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