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confession, or no confession to Bailey’s murder and the post-mortem cutting of his rectum. 

Psychologist Dr. Allison D. Redlich agreed to review the information in the Petitioner’s case. 

Dr. Redlich’s doctoral degree is from the University of California, Davis, in Developmental 

Psychology, with a focus on psychology and law. For more than a decade she has conducted 

research on and written extensively about the social psychology of police interrogation and the 

causes and consequences of police-induced false confessions. She has researched, written and 

published numerous peer-reviewed articles on interrogation and confession in scientific journals 

and in scholarly books, as well as giving invited presentations at national conferences. Dr. Redlich 

is one of six experts who authored a scientific “white paper” on police interrogations and false 

confessions for the American Psychology Law Society, a Division of the American Psychological 

Association. To determine if Petitioner’s Statement of July 20, 2001, constitutes a confession to 

Duran Bailey’s murder and mutilation on July 8, 2001, Dr. Redlich reviewed trial testimony, and 

evidence and information related to the Petitioner’s Statement of July 20, 2001. Dr. Redlich’s 

report of February 10, 2010 states in part: 

“From reviewing the materials, it is my expert opinion that Ms. Lobato was not 

confessing to the murder of Mr. Bailey. Rather, she was “confessing” to an assault 

in which she was the alleged victim and in which she defended herself by 

attempting to cut the penis of a man who was allegedly sexually assaulting her. It 

appears to me that Ms. Lobato believed she was cooperating with a police 

investigation, not admitting to a murder that occurred on the other side of town 

some weeks after her alleged assault. 

… 

Thus, in my opinion, Ms. Lobato’s version of events should not be construed as 

minimizing or jumbling the details of the murder of Mr. Bailey, but rather construed 

as a description of the alleged assault on her.” 

 (See Exhibit 5, Report of Dr. Allison D. Redlich, February 10, 2010.) 

 

It is now known from Dr. Redlich’s Report the Petitioner’s Statement is not a confession to 

Bailey’s murder. It is also known that Thowsen’s testimony was false that the Petitioner “jumbled” 

details to “minimize” her involvement in Bailey’s murder. In fact, she was provided details in her 

Statement to help the detectives investigate her sexual assault at the Budget Suites Hotel. But because 

Petitioner’s counsel did not retain Dr. Leo, Dr. Redlich, or another psychologist qualified to analyze 

her Statement, the jury did not know it has nothing whatsoever to do with Bailey’s murder. 

Docket 58913   Document 2012-03251
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The Petitioner was prejudiced by the failure of her counsel to introduce expert psychology 

testimony at trial that her Statement is not a confession to Bailey’s murder and the post-mortem 

cutting of his rectum, because it allowed the jury to rely on Thowsen’s unchallenged inexpert 

“psychology” testimony to convict the Petitioner. 

Petitioner’s counsel Greenberger wrote a detailed letter three weeks prior to Petitioner’s 

trial that documents her wide ranging concerns about the quality of the representation being 

provided the Petitioner. That letter of August 16, 2006 reads in its entirety: 

Mr. David Schieck 

Special Public Defender 

333 South 3rd Street, 2nd Floor 

Las Vegas NV 89155 

RE: Lobato 

Dear David, 

Please articulate in writing your professional opinion for refusing to file the writ 

we prepared in this case and submitted to you for filing, along with an explanation 

describing what harm it would do to file this document. 

 Moreover, we must make critical decisions regarding division of labor at trial 

(who will do opening and closing) and overall trial strategy in this case. 

At this point we feel it is necessary to memorialize a number of concerns we 

have about this case up to this point. 

1) You have articulated on many occasions that you are a last minute person, 

which has not been conducive to my style of the practice of law. For example, I am 

concerned about filing witness lists at the last minute, as that was the very basis that 

witnesses were excluded at the last trial. 

2) When our expert Brent Turvey was in Las Vegas, he attempted to contact you 

numerous times, before and during his stay, to review the evidence, but was never 

able to reach you to facilitate this review. He was on business on another case in Las 

Vegas already, consequently this trip would of cost your office nothing. Hence, we 

will need to fly him out early to facilitate this review. 

3) We are concerned about the lack of your contributions in terms of ongoing 

legal advice, research and writing, and overall trial strategy. Is that acquiescence on 

your part to us taking the lead in this case at trial? We are prepared and wish to take 

that lead, but cannot do so when you reject our trial strategy and defense. 

4) You previously outlawed Mr. Bodziak as an expert witness in this case on 

shoe print, tire track and footwear examination, on the grounds that we could obtain 

the same information through the government witness. We do not agree with this 

strategy and believe the case will be strengthened by our own independent witness. 

5) You previously ruled out Mr. Schiro as expert, and as a consequence we have 

not made contact with him in months nor lined him up as an expert witness at the trial. 

We must make a decision on him forthwith or suffer preclusion of him altogether. I 

am concerned he may not be available if we need him at this late date and time. 
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6) As indicated above please articulate in writing your professional opinion for 

refusing to file the writ we prepared in this case and submitted to you for filing, 

along with an explanation describing what harm it would do to file this document. 

7) We still have no definitive answer from you regarding using Dr. Laufer as an 

expert witness. We believe his expert testimony as an injury reconstructionist, who 

can exclude Ms. Lobato from this crime, is pivotal to the overall defense of this 

case, and do not feel comfortable proceeding without him. 

8) You previously have voiced concern about budget constraints at your office 

regarding the expenses in this case. Our office has put hundreds of hours of work 

into this case for no legal fee whatsoever. We are very concerned about the 

utilization of the appropriate experts in Ms. Lobato’s defense and do not feel 

equipped to participate in the defense of this case without them. 

9) We are concerned about your attitude of indifference towards this case in 

general, especially in light of the fact that Ms. Lobato is facing the rest of her life in 

prison. 

10) On the trip to San Francisco, where we had arranged a joint defense counsel 

meeting with you and Ms. Lobato, you never attended. 

11) On the multiple trips to Panaca, and defense investigation in Lake Havasu 

and Arizona, you have never accompanied the defense team or participated. 

12) You have suggested not filing the motion we have drafted moving to 

exclude any subsequent bad acts the State may seek to introduce against Ms. 

Lobato. We believe that motion should be lodged with the court to preserve the 

record. 

13) You have repeatedly advised us you would clear time in your schedule to 

meet with us on trips to Las Vegas, but have had little to no time blocked off to 

meet with us. 

14) We must have an investigator who can help with all of the issue outlined in 

my comprehensive memo I submitted to you two weeks ago. The trial date is 

rapidly approaching and we have nowhere to turn for investigation. 

15) We must allot time to review all of the defense objectives and legal issues 

outlined in the above-referenced memo. 

We are trying to represent Ms. Lobato to the best of our ability and believe it is 

the safest course of conduct to memorialize these issues, and point them out 

immediately, prior to proceeding to trial in this case. 

Please respond forthwith. 

Shari Greenberger 

(See Exhibit 86, Shari Greenberger letter to David Schieck, August 16, 2006.) 

 

The grim picture painted in this letter is the same as that portrayed by Greenberger’s 

previous correspondence with lead counsel Schieck: He had a lackadaisical attitude about 

representing the Petitioner and the quality of his representation of her. Schieck was sitting on his 

hands waiting for Petitioner’s trial date while pro bono counsel Greenberger and Zalkin tried to 

cobble together Petitioner’s defense with duct tape and chicken wire. 
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As of April 21, 2010 Schieck has failed to turn over to Petitioner the “comprehensive 

memo” Greenberger refers to that was submitted to Schieck “two weeks” prior to her letter of 

August 16, 2006. But given the context that the “comprehensive memo” was prior to Greenberger’s 

letter of August 16, it likely provides significant additional evidence of Schieck’s “attitude of 

indifference towards this case in general.”, and his failure to exercise due diligence in representing 

the Petitioner. 

Greenberger discussed her concerns about Schieck with defense expert forensic scientist 

Brent Turvey. Turvey responded: 

After our discussion today regarding the discussion you described with David 

Schieck, it would be remiss of me not to recommend the following: 

1) That you make a declaration or record of some kind so that his sentiments and 

underlying philosophy be preserved for appeal, based on IAC, should the case 

against your client be lost. Having senior counsel explain that resources are being 

unnecessarily burned, and dissuading you from investigating alibis for the client as 

well as the physical evidence, suggests that something else is at work. What that is 

may not be known, but preserving this encounter in a permanent fashion for the 

court is not only reasonable, but perhaps even obligatory. I say perhaps as I am no 

lawyer. 

2) That you may want to review the ethics code for the Nevada State Bar to 

make sure that the code of ethics is not in jeopardy. 

Something’s definitely not quite right. The last time something like this 

happened on a case I worked, one of the defense attorneys involved was the hunting 

buddy of the judge, and was also running for his own judgeship in another county. 

Politics happen. (See Exhibit 88, Brent Turvey email to Shari Greenberger, October 

5, 2005.) (Underlining added to original.) 

 

Turvey brings up a number of interesting conflict of interest issues that can only be 

resolved by a full evidentiary hearing during which all relevant parties and material witnesses 

testify, including Judge Valorie Vega, ADAs Kephart and DiGiacomo, and possibly DA Rogers. 

So it is known that Schieck not only did not assist Greenberger’s efforts as pro bono 

counsel to prepare Petitioner’s alibi defense, but he tried to interfere with her efforts. Schieck’s 

indifference and lack of effort as lead counsel in Petitioner’s case is also demonstrated by the fact 

that Greenberger and Zalkin prepared all of the pre-trial motions that were filed and argued in 

Petitioner’s case, and he refused to file some motions. 
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Schieck’s lackadaisical attitude, interference with the investigation of alibi witnesses, and 

lack of interest in trial preparation in the Petitioner’s case resulted in many prejudicial consequences. 

In addition to Dr. Leo, Bodziak and Schiro not testifying, Dr. Laufer, who lives in the San Francisco 

Bay area and who testified on a pro bono basis, was preventing from testifying about the full extent 

of his medical expertise because proper notice of the scope of his proposed expert medical testimony 

was not provided to the prosecution. Petitioner was also prejudiced during trial by Schieck’s failure 

to make as lead counsel to object to prosecution witness testimony, at least 29 false claims made 

during the prosecution’s opening statement, and more than 250 improper closing and rebuttal 

arguments. (See Exhibit 75, Opening statement false evidence statements; and, Exhibit 76, 

Prosecution’s improper closing and rebuttal arguments that were not objected to.) 

In addition, Schieck did not initiate investigation of the seven telephone numbers recovered 

from Bailey’s pants pockets for alibi witnesses, and in doing so he would have discovered that 

Bailey may have been a police informant and innumerable people in Las Vegas had the motive, 

means, and opportunity to murder him. Schieck also did not retain forensic entomologists to 

determine Bailey’s time of death; he did not retain a forensic pathologist to analyze the murdered 

evidence to determine the number of assailants, if Bailey was alive when his rectum was cut, the 

murder weapon, and other things. 

Neither did Schieck retain a dental expert to analyze the evidence of Bailey’s teeth found at 

the crime scene. Dr. Mark Lewis examined the teeth evidence post-conviction and determined they 

were not knocked out by a baseball bat. Dr. Lewis states in his “Affidavit of Mark Lewis, DDS” 

dated April 26, 2010: 

5.  In my professional opinion, I do not believe that a baseball bat was used to knock 

out Bailey’s teeth because I would expect that the teeth would have been 

fragmented by the force needed to forcibly remove them with a baseball bat. 

(See Exhibit 100, Affidavit of Mark Lewis DDS, April 26, 2010.) 

 

At trial a dental expert such as Dr. Lewis would have destroyed the prosecution’s speculative 

argument that the Petitioner’s bat was used to knock out Bailey’s teeth. However, due to Schieck’s 

failure to retain a dental expert and introduce their exculpatory testimony, the jury convicted the 

Petitioner by relying on the Prosecution’s imagination based “bat” argument that was dead wrong. 
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Based on what is known, if Greenberger and Zalkin had not worked pro bono on 

Petitioner’s case, at the close of the prosecution’s case Schieck would have rested the defense 

without presenting any witnesses, and futilely argued during his closing argument for acquittal on 

the basis that the prosecution had not presented proof beyond a reasonable doubt of the Petitioner’s 

guilt. 

Ron Slay is Nevada state licensed polygraph examiner who has performed over 27,000 

examinations. Slay is a member of the American Polygraph Association, the National Polygraph 

Association, and other professional organizations. He is the owner of Western Security Consultants 

in Las Vegas, Nevada. Slay has “performed many polygraph examinations for the Clark County 

District Attorney’s Office, the Clark County Public Defenders Office, and the Clark County 

Special Public Defenders Office.” (See Exhibit 9, Affidavit Of Ron Slay.) Slay was retained by 

Petitioner’s previous counsel to perform a polygraph examination of Petitioner, which was 

conducted on December 3, 2001. As a result of Petitioner’s truthfulness in answering the relevant 

questions during that examination, Slay is “certain Ms. Lobato is innocent of Mr. Bailey’s murder.” 

Slay conducted a polygraph examination of Rebecca Lobato on November 27, 2001, and he found 

“Mrs. Lobato truthfully answered that Ms. Lobato was in Panaca on July 8, 2001, and she further 

truthfully answered that she had not made a false alibi for Ms. Lobato.” (See Exhibit 9, Affidavit 

Of Ron Slay.) Slay discussed Petitioner’s case with Schieck after he became Petitioner’s counsel in 

October 2004. Slay told Schieck that he was “certain Ms. Lobato is innocent of Mr. Bailey’s 

murder.” (See Exhibit 9, Affidavit Of Ron Slay.) Although DA’s Office recognizes Slay as a 

neutral examiner whom they have relied on to determine the truthfulness of suspects and witnesses, 

Schieck made no effort prior to Petitioner’s trial in 2006 to arrange a meeting with DA Rogers or 

one of his subordinates so that he and Slay could argue that Slay’s findings concretely support that 

the Petitioner did not murder Duran Bailey, her stepmother is truthful that she saw the Petitioner in 

Panaca on July 8 and she did not make a false alibi, and that the charges should be dismissed 

against the Petitioner. 

Schieck’s “attitude of indifference towards this case in general” even continued after his 

representation ended when the United States Supreme Court denied Petitioner’s direct appeal writ 
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of certiorari on October 5, 2009. After informal efforts to obtain Petitioner’s case files from 

Schieck failed, on October 27, 2009 Petitioner sent separate letters to David Schieck and JoNell 

Thomas (Petitioner’s appeal lawyers), requesting that they promptly turn over all case files and 

documents in accordance with Nevada State law. Petitioner explained that her case files and 

documents were necessary for preparation of her habeas corpus petition. (See Exhibit 94, 

Petitioner’s letter to David Schieck, October 27, 2009; and, Exhibit 95, Petitioner’s letter to JoNell 

Thomas, October 27, 2009.) JoNell Thomas never responded to that letter. On November 4, 2009 

Schieck turned over all the materials that he said Greenberger and Zalkin left when they returned to 

San Francisco after Petitioner’s conviction on October 6, 2006. There were nine boxes of material 

that included six boxes of documents and three boxes of transcripts. After Petitioner discovered 

that there were many documents missing from the files that Schieck turned over on November 4, 

2009, Petitioner mailed him and Thomas separate letters on December 21, 2009 requesting that all 

case files and documents be promptly turned over to the Petitioner in accordance with Nevada 

State law. Petitioner explained that her ability to prepare her habeas corpus petitioner was being 

hampered by not having her case files and documents. (See Exhibit 96, Petitioner’s letter to David 

Schieck, December 21, 2009; and, Exhibit 97, Petitioner’s letter to JoNell Thomas, December 21, 

2009.) JoNell Thomas never responded to that letter. On February 4, 2010 Schieck turned over 

what he represented were copies of his complete case files minus the Scopes for several people. 

There were eight boxes of material that included five boxes of documents and three boxes of 

transcripts. 

 Petitioner has subsequently discovered that there are an unknown number of documents 

missing from the files turned over by Schieck on February 4, 2010. Among the missing documents 

are letters written by Schieck to anyone related to the Petitioner’s case, any emails by Schieck to 

anyone related to her case, any memos, any appointment calendars, any telephone logs, or notes of 

telephone conversations or in person conversations that were written by Schieck related to 

Petitioner’s case. And by holding Petitioner’s case files hostage he hindered the Petitioner in the 

preparation and filing of her habeas corpus petition. As mentioned previously, also missing is 

Greenberger’s comprehensive memo expressing her concerns about the quality of the Petitioner’s 
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representation that was sent to Schieck two weeks before Greenberger’s letter to Schieck dated 

August 16, 2006. 

From Greenberger’s letters it is known that Schieck refused to authorize proper funding for 

investigation so an unknown number of witnesses were not located and interviewed due to his 

obstructionist efforts, and several defense witnesses who needed to be flown to Las Vegas were not 

subpoenaed for trial. 

Neither did Schieck retain a forensic entomologist, a forensic pathologist, a psychologist, a 

dental expert, a forensic scientist expert in blood pattern analysis, and an impressions expert to 

thoroughly examine the evidence in Petitioner’s case to uncover additional defenses. The 

magnitude of the prejudice to the Petitioner, and that the testimony of these experts would have 

resulted in the Petitioner’s acquittal, is established by the new evidence the experts in those 

disciplines have discovered post-conviction in the Petitioner’s case. (See Exhibit 1, Report of Dr. 

Gail S. Anderson, 17 December 2009; Exhibit 2, Forensic Entomology Investigation Report (of Dr. 

Linda-Lou O’Connor), February 11, 2010; Exhibit 3, Report of Dr. M. Lee Goff, March 12, 2010; 

Exhibit 4, Affidavit of Glenn M. Larkin, M.D., 5 January 2010; Exhibit 5, Report of Dr. Allison D. 

Redlich, February 10, 2010; Exhibit 45, Forensic Science Resources (George J. Schiro Jr.) Report, 

March 8, 2010; and, Exhibit 100, Affidavit of Mark Lewis, DDS, April 26, 2010.) 

The state and federal constitutional rights of the Petitioner to effective assistance of 

counsel, due process of law and a fair trial were gravely prejudiced by Clark County Special Public 

Defender David Schieck’s lackadaisical attitude toward his representation of the Petitioner and his 

fatally deficient failure to diligently and effectively represent her prior to, during, or after trial. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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1

REPORT OF DR. GAIL S. ANDERSON

17 DECEMBER 2009

In regards to the case of: The State of Nevada vs. Kirstin Blaise LOBATO, Eighth Judicial
District Court, Clark County, Nevada, No. C177394.

My name is Dr. Gail S. ANDERSON. I am a full Professor in Forensic Entomology and the
Associate Director of the School of Criminology at Simon Fraser University in Burnaby, B.C.,
Canada. I am also the Co-Director of the Centre for Forensic Research I have a Ph.D. in
entomology, as well as a masters in entomology and a First Class Honours Bachelor of Science
in zoology. I am a Board Certified Forensic Entomologist (one of approximately 16 in North
America, Diplomate of the American Board of Forensic Entomology). I also hold a Burnaby
Mountain Endowed Professorship at Simon Fraser University. I am the President of the North
American Forensic Entomology Association, Past President of the Canadian Society of Forensic
Sciences, a Fellow of the American Academy of Forensic Sciences, and a Fellow of the
Canadian Society of Forensic Sciences. In 2001, I received the Derome Award from the
Canadian Society of Forensic Sciences, which is listed as the “Most prestigious recognition
bestowed by the Canadian Society of Forensic Sciences awarded to those individuals who have
made an outstanding contribution to the field of forensic sciences. Only awarded occasionally to
worthy candidates”. It had not been awarded since 1996. Also in 2001 Time magazine listed me
as one of the top five global innovators in the Criminal Justice Field this century. I am the author
of Biological Influences on Criminal Behavior (CRC Press and Simon Fraser University
Publications, 2007), and attached to this is a list of some articles, book chapters, and conference
papers I have authored (see curriculum vitae).

I am a forensic entomologist, and have been working on homicide cases since 1988. I have been
qualified many times as an expert witness in forensic entomology, including cases such as
Regina v. Pickton. I have also been involved in other high profile cases such R. v. Baltovich
(Robert BALTOVICH was convicted in 1992 of the 1990 murder of his girlfriend in
Scarborough, Ontario, Canada. Baltovich was acquitted on April 22, 2008 after a retrial), I was
also involved in R. v. Truscott (Steven TRUSCOTT was 14 when convicted in 1959 of
murdering a 12-year-old female classmate in Clinton, Ontario, Canada. Truscott’s conviction
was declared a miscarriage of justice, and he was acquitted of the crime on August 28, 2007).
See curriculum vitae for list of testimonies.

CASE PRESENTATION

I reviewed color photographs and national weather service data in connection with the time of
death in the case of: The State of Nevada vs. Kirstin Blaise LOBATO, Eighth Judicial District
Court, Clark County, Nevada, No. C177394.

I reviewed the following color photographs of the crime scene and body of Mr. Duran BAILEY
at the location where his body was found in Las Vegas, Nevada on the evening of July 8, 2001,
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and color photos taken before the autopsy of Mr. BAILEY on July 9, 2001. The photographs I
reviewed were as follows:

40390006_outside_trash_enclosure.jpg
40400009_groin.jpg
40400007_Bailey's_face.JPG
40400002_Bailey_as_found.JPG
40400014_Bailey's_body.JPG
40400015_Bailey's_backside.JPG
40460006 – front of Bailey’s pants.JPG
40460007 – back of Bailey's pants.JPG
40390017_blood_at_scene.JPG
40430022_Bailey's_body.JPG
40440004_Bailey's_left_palm.JPG
40440006_Bailey's_right_hand.JPG
40440008_Bailey's_left_hand.JPG
40440009_Bailey's_right_palm.JPG
40440012_Bailey's_chest.JPG
40440015_close-up_face.JPG
40440017_Bailey's_backside.JPG
40440018_back_of_head.JPG
40440014_close-up left_side_neck.JPG
Pic chain link over trash enclosure.pdf

I also reviewed weather information from the National Weather Service (NWS) for 7 and 8 July
2001 for Las Vegas, recorded at the McCarran International Airport, which according to Google
Earth® is about 3.5 miles from the crime scene. The NWS recording station is 664 meters (2178
feet) above sea level, and according to Google Earth® the crime scene is four meters higher
(2191 feet). The weather report indicates that the mean temperature for 8 July 2001 was 84oF
(28.9oC), with a maximum of 95oF (35oC) and a minimum of 73oF (22.8oC). Humidity ranged
from 23-68%, with a mean of 43%. There was no precipitation. The conditions were mostly
cloudy. On that date, sunset occurred at 20:01 h (8.01 pm), civil twilight at 20:31 h (8:31 pm)
(when a vehicular driver is legally required to turn on their headlights) and nautical twilight
occurred at 21:08 h (9:08 pm), when all lights would be on.

BACKGROUND INFORMATION ABOUT FORENSIC ENTOMOLOGY

Forensic entomology is the study of insects in relationship to law. Medicolegal or medico-
criminal entomology is a subset of forensic entomology and is more specifically the study of
insects in death investigations with a view, primarily, to estimate the elapsed time since death.
Insects colonize remains very shortly after death occurs, and they develop at a predictable rate
and colonize in a predictable manner allowing forensic entomologists to interpret these data and
provide an estimate of the elapsed time since death (Byrd and Castner 2009).

There are two ways to use insects in estimating elapsed time since death: insect development
rates, primarily using blow flies or Calliphoridae (Anderson and Cervenka 2001), and
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successional colonization of the body by a variety of species, mostly belonging to the Orders
Diptera (true flies) and Coleoptera (beetles) (Anderson 2009).

This case is only concerned with the first method, that of insect attraction to remains and their
development.

Blow flies (Calliphoridae) are attracted to remains immediately after death, usually within
minutes, assuming that the conditions are appropriate, that is, the death occurred during daylight
hours, the weather conditions and the season are appropriate for insect activity and there is
nothing preventing insects from accessing the remains (Dillon 1997; Anderson and
VanLaerhoven 1996; Dillon and Anderson 1995; Smith 1986; Erzinclioglu 1983; Nuorteva
1977).

Blow flies are attracted to human remains, and any other carrion or meat product, in order to lay
their eggs. Eggs are laid within minutes of the remains being located by blow flies, meaning that
they are laid within a very short time after death, usually minutes (Dillon 1997; Anderson et al.
1996; Dillon et al. 1995; Smith 1986; Erzinclioglu 1983; Nuorteva 1977). Blow flies lay their
eggs (which are 1-2 mm long and whitish cream/yellow) in clumps. Usually an exposed and
bloody body is covered in large eggs masses very shortly after death. These egg masses are very
visible to the naked eye and may extend several centimeters or inches in diameter. Blow flies are
also attracted to natural orifices in the absence of wounds, where the larvae can feed on the
mucosal layer, however, in the presence of wounds, these are usually colonized first. The egg
masses frequently obscure wounds or natural orifices.

Insects are attracted to wounds first as the first instar or first stage larvae or maggots which hatch
from these eggs in a few hours need to feed on a liquid protein source. Therefore, a bloody
wound is extremely attractive to female blow flies and they would be expected to lay large
numbers of egg masses on the body.

Insect activity can be limited by a number of parameters. Blow flies are diurnal animals,
meaning they are only active during daylight hours. Several studies have looked at whether
blow flies will lay eggs at night and almost all suggest that this does not occur. In mid Michigan,
it was found that there was less than a 1% chance of eggs being laid post-sunset (Zurawski et al.
2009) and similarly in Nebraska, no eggs were laid and no evidence of fly activity was observed
during the dark (Huntington 2008). Researchers in Texas found almost no egg laying at night,
except in one trial, where 120 eggs (a very small number, probably from a single female) were
laid between 2100 h and 2120 h, but never later (Baldridge et al. 2006). This was confirmed in
British Columbia recently (Prevolsek 2009) and in Europe (Amendt et al. 2008). One author in
the US (Greenberg 1990) and others in India (Singh and Bharti 2001) reported a few eggs being
laid at night but all other studies have refuted this and their experiments have been criticized
methodologically (Prevolsek 2009; Amendt et al. 2008). It is, therefore, accepted that blow flies
almost never lay eggs at night.

Therefore, if remains are found after dark and show no evidence of insect activity, yet all other
conditions are appropriate for insect flight, then it is concluded that the victim died after dark. It
has also been noted that insect activity is at its highest during the mid hours of the day. It does
not usually begin until several hours after sunrise and trails off as it gets closer to sunset.

Other factors which could limit insect activity include season and temperature. Insects are only
usually active in spring, summer or fall in climates that experience a cold winter. In areas where
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winter temperatures are warm, insects may be active all year. Insects are cold blooded animals so
require external warmth in order to fly. Therefore, if temperature drops belong about 10-12oC
(50-53oF) insects cannot fly (Erzinclioglu 1996). In this case, the season and weather conditions
were optimal for insect activity. If a body is tightly wrapped (Goff 1992) or inside a house
(Anderson In Press), fly colonization can be delayed. However, in this case the remains were
only covered by loose paper garbage which would not have provided any impediment to insect
colonization.

ASSESSMENT OF THE CASE OF THE STATE OF NEVADA VS. KIRSTIN
BLAISE LOBATO

Mr. Duran BAILEY’s body was found at approximately 2215 h (1015pm) on 8 July 2001. His
remains were found in an outside garbage enclosure under a pile of loose garbage, close to a
garbage bin. The scene was outside the Nevada State Bank at 4240 West Flamingo Road, Las
Vegas, Nevada, a few blocks from the Las Vegas strip. The trash enclosure was approximately
10 feet x 14 feet with block concrete walls about 6 feet high and it had wide-mesh chain link
fencing above it. This would not have provided any impediment to insects.

From the photos I have considered, it is clear that Mr. BAILEY sustained numerous injuries,
with many open and gaping wounds, including to the groin where the penis appears to have been
amputated. There are also many bloody wounds in the head, face and body, as well as the
genitalia. The photos of the scene show a large amount of pooled blood around and under the
body. The body was only very loosely covered in what appears to be office waste (paper,
cardboard, cups, pop cans etc.).

The remains were transported to the Clark County Coroner’s morgue after the Coroner
conducted her examination of the remains in situ at 0350 h 9 July 2001.

I have reviewed the photographs in order to see whether or not insects had located the remains
and laid eggs. Although the remains would have been extremely attractive to insects due to the
extensive wounds and blood present at the scene, I do not see any evidence of insect activity. In
this case, the weather conditions and season were optimal for insect activity, and nothing that can
be observed that would have prevented the insects from accessing the body.

In the case of such open wounds I would expect to see large egg masses in the face, head and
groin, as well as the wounds in the torso, if the remains had been present and in the condition
noted in the photographs during the daylight hours of 8 July 2001. In one photograph,
40440015_close-up_face.JPG, there is one small tiny white object in the left nostril, and a few
such specks in the mouth and on the lips. It is possible that these are eggs, but they could also be
just white specks or an artifact of the photograph. If they are eggs, then it suggests the victim
died very close to sunset or complete dark and a single female had begun to lay eggs. I think that
it is unlikely that these are eggs, as females lay their eggs in clumps and would very rarely lay
them in such a manner. This is the only photograph that I believe shows anything that could
possibly be insect evidence.

Also, notes by Las Vegas Metropolitan Police Department Crime Scene Analyst Louise Renhard
state: “Beer can partially filled – cockroach infested”. This suggests that cockroaches were
common in the area, which is to be expected in a garbage area. Cockroach feeding on fresh
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Forensic Entomology Investigation Report 

 
 

Deceased:  BAILEY, Duran                Case No.: ENT-08010 
Age:  44   Sex:  Male     Date:  February 11, 2010 
Race:  African-American 
 
In regards to the case of: The State of Nevada vs. Kirstin Blaise Lobato, Eighth Judicial  

    District Court, Clark County, Nevada, No. C-177394. 
 
Requesting Agency: Justice Denied - PO Box 68911 Seattle, WA 98168 
 
Participating Entomologist: Linda-Lou O’Connor, PhD, Department of Entomology 

Medical & Veterinary Entomology, University of Kentucky  
Location: Institut of Louis Malarde Paea, Tahiti French Polynesia 
Contact: lindaloufly@gmail.com  Skype: (803) 335-2116 

 
 
 

Summary of Conclusions 
 

There is no photographic evidence indicating cockroaches were on or directly 
around the decedent. Upon close examination of the scene and autopsy photographs, 
there was no clear indication that cockroaches fed on the decedent.  

There was no visual evidence of Dipteran (fly) activity based on the 18 
photographs provided, The lack of adults, eggs, and larvae in the families Calliphoridae 
(the blow flies) and Sarcophagidae (the flesh flies) indicates that colonization of these 
first arriving species had not yet taken place at the time of discovery.  It is possible that a 
few eggs and/or larvae are undetectable from the images provided; however, the 
accumulation of adults and egg deposits on remains that originate during diurnal activity 
are not present.  Based on the lack of colonization of blow flies and/or flesh flies, 
estimated postmortem interval is after sunset, which was at 8:01 pm on July 8, 2001. 

 
 
 

 
Linda-Lou O’Connor 

Medical Entomologist 
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BAILEY, ENT-08010 
 

Contact: Hans Sherrer; Editor and Publisher, Justice Denied 
         
Evidence Received by: Dr. Linda-Lou O’Connor, Medical Entomologist 
 
Evidence Submitted: 
Received via e-mail on January 25, 2010 
Photographic Evidence.  All photographs were received in jpeg (JPG) format. 

1. 40440018_back of head 
2. 40440017_Bailey’s backside 
3. 4044015_close-up face 
4. 40440014_close-up left side neck 
5. 40440012_Bailey’s chest 
6. 40440009_Bailey’s right palm 
7. 40440008_Bailey’s left hand 
8. 40440006_Bailey’s right hand 
9. 40440004_Bailey’s left palm 
10. 40430022_Bailey’s body 
11. 40400015_Bailey’s backside 
12. 40400014_Bailey’s body 
13. 40400009_Bailey’s groin 
14. 40400007_Bailey’s face 
15. 40400005_bailey with garbage 
16. 40400002_Bailey as found 
17. 40390017_blood at scene 
18. 40390006_outside trash enclosure 

 
Additional Information Received.  All received in PDF format. 

1. Autopsy Report and Coroner’s Crime Scene Report – 07-09-2001 
2. Crime Scene Evidence w diagram of location found – p2. 
3. Louise Renhard testimony about 15-18 cockroaches in beer can – State v 

Lobato, C1777394 – 05-13-02 – IV-95, line 12 
4. Weather in LV -07-08-2001 (NWS Summary) 

 
Case Summary 

• The remains were found between 10 pm and 10:30 pm on July 8, 2001 
• Location: Next to a dumpster inside the 10'x14' exterior trash. Las Vegas, 

Nevada.  
• Trash was heaped around the body that was covered with cardboard.  
• The Coroner’s Investigator conducted her crime scene examination of the 

body at 3:50 am. Most of the crime scene photos were taken around 3:50 am 
on July 9, 2001.  

• Weather Information: 89° F (39.7° C) and 34% humidity when the body was 
found. Sunset was at 8:01 pm, and it was fully dark at 9:08 pm 
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• A Las Vegas MPD crime scene analyst found 15 to 18 cockroaches in a 
partially filled beer can that was 3' to 4' from the body. 

 
Review of Evidence 
 All photographs were examined using both Preview© v 4.2 and ImageJ 1.41o.  
Photographs viewed in Preview could be increase to 115% before they became too 
grainy, while those in ImageJ could be increased to 100%.  A handheld Fisher Scientific 
magnifying glass (magnification range from 3x to 10x) was used to enhance images.   
 There were no visual signs of insect activity at the scene based on the six 
photographs provided as evidence. No adult carrion flies, larvae or eggs are discernible in 
the images.  Specifically and based on an excerpt from court testimony, there were no 
visual evidence of adult or immature cockroaches at the scene. 
 A review of the 12 autopsy photographs reveals no evidence of adult or immature 
insects.  It appears there was no insect (particularly flies in the family Calliphoridae) eggs 
oviposited (egg laying) on the remains.  However, due to the small size of Calliphoridae 
eggs it is possible they were not detectable in the images. The autopsy report does not 
indicate any presence of insect eggs or larvae, although it is unknown if this would be 
documented by the reporting agency.   
 
Insect Behavior and Development 
 Cockroaches, insects in the order Blattaria, are scavengers that exhibit aggregate 
behavior.  They are mainly nocturnal and will disperse when exposed to light.   In 
general, they are omnivorous with opportunistic feeding habits (1).  Opportunistic 
feeding can occur on living as well as deceased persons (2).  Skin lesions caused by 
cockroaches are well-circumscribed, irregular lesions of the epidermis (3).  These lesions 
can have a reddish-brown appearance to a pale appearance depending on the time after 
death that the feeding occurred (4). 

Dipteran (flies) in the family Calliphoridae are usually the first insects to arrive 
after death.  This can occur within minutes or hours after death (5).  The presents as well 
as absence of these species can assist in determining the postmortem interval (PMI) 
estimate.  Flies in the families Calliphoridae and Sarcophagidae (flesh flies also known to 
be attracted to remains shortly after death) begin their activity after daybreak (late 
morning) are most active in the afternoon with activity declining sharply at or just before 
sunset (6-10).  Nocturnal oviposition/larviposition (egg/larval laying) is an unlikely event 
for these flies (6, 11-15). 
 
Analysis  
 According to courtroom testimony from Louise Renhard, there were 15-18 
cockroaches found inside a beer can at the scene. There is no photographic evidence that 
indicates the cockroaches were on or immediately around the decedent.  It is possible 
they dispersed before the scene was photographed because cockroaches tend to scatter 
when exposed to light or sudden movement.  This would have been observed at the crime 
scene particularly when the debris covering the decedent was removed.  Upon close  
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examination of the scene and autopsy photographs provided, there was no clear 
indication that cockroaches fed on the decedent.  

Based on the photographic evidence, there was no visual verification of fly 
activity. The lack of adult flies and eggs indicates that colonization had not yet taken 
place at the time of discovery.  It is possible that a few eggs are undetectable from the 
images provided; however, the accumulation of adults and egg deposits on remains that 
originate during diurnal activity are not present.  This supports a PMI estimate after 
sunset, which was at 8:01 pm on July 8, 2001. 
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Email from Dr. M. Lee Goff, March 12, 2010, regarding his review of documents and 

photographs in the case of Kristin Blaise Lobato. 

 

 
 From:"Lee Goff" <lgoff@netserver05.chaminade.edu> 
 To:"Hans Sherrer" <hsherrer@justicedenied.org> 
 Subject:Re: Kirstin Blaise Lobato case 

 Date sent: Fri, 12 Mar 2010 09:34:14 -1000 
 

Aloha - I have now reviewed the materials you sent and Dr. Anderson's report. In 

reviewing these, I find that I am in agreement with her. Given the temperatures, I can not 

see how the body, in the condition indicated by the images, could have remained 

uncolonized. This is not to say that it is completely impossible but highly unlikely. When 

dealing with nature, sometimes things happen. In this case, very unlikely that the body 

would not have been colonized. I did not see any indications of cockroach activity on the 

body in the images. Aloha, M. Lee Goff 
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135 Western Avenue 

Albany, NY  12222 

PH: 518-442-5214  FX: 518-442-5212 

www.albany.edu/scj 

 

 

 

February 10, 2010 

 

Hans Sherrer 

Editor and Publisher, Justice Denied 

P.O. Box 68911 

Seattle, WA 98168 

 

Dear Mr. Sherrer: 

 

At your request, I reviewed several materials from the Kirstin Blaise Lobato case. More specifically, 

these materials included: 

 

1. The transcript of Ms. Lobato's Statement of July 20, 2001.  

2. The audio of Ms. Lobato's Statement of July 20, 2001.  

3. “Facts of Duran Bailey’s Murder on July 8, 2001”. 

4. “Circumstances of Kirstin Blaise Lobato’s Statement of July 20, 2001”  

5. Portion of the transcript of Las Vegas Metro PD Detective Thomas Thowsen's testimony  

6. Affidavits from Kimberlee Isom Grindstaff and Stephen William Pyszkowski 

7. Portions of your book of this case (Tables 1 and 2, Physical Landmark) 

 

I am an Assistant Professor in the School of Criminal Justice at the University at Albany, State 

University of New York. The School is currently ranked the Number 2 program in the nation for 

Criminal Justice according to U.S. News and World Reports. Prior to my current employment, I was 

employed at Policy Research Associates and the Department of Psychiatry and Behavioral Sciences at 

Stanford University School of Medicine. I received my doctoral degree from University of California, 

Davis in Developmental Psychology, with a focus on psychology and law. I am a recognized expert 

in the area of police interviewing and interrogation practices, false confessions and miscarriages of 

justice. For more than a decade, I have conducted research on and written extensively about the social 

psychology of police interrogation and the causes and consequences of police-induced false 

confessions. In this time, I have researched, written and published numerous peer-reviewed articles 

on interrogation and confession in scientific journals and in scholarly books, as well as giving invited 

presentations at national conferences. I am one of six experts who authored a scientific “white paper” 

on police interrogations and false confessions for the American Psychology Law Society, a Division 

of the American Psychological Association.  

 

Recently, an alarmingly high incidence of wrongful convictions has been documented in the U.S., in 

large part due to “Innocence Projects,” many of which utilize analyses of DNA from crime scenes to 

exonerate innocent persons. The best-known Innocence Project, administered through the Benjamin 

Cardozo School of Law in New York, to date has helped to free 250 people who have been 

wrongfully convicted. Approximately 25% of these cases involved false confessions or false 

admissions. Because of these realized and proven miscarriages of justice, the amount of research 

conducted on false confessions in the past 10 years has burgeoned and findings are generally accepted 

among scientists. Several comprehensive reviews and edited volumes have been published, including 

(but not limited to) Gudjonsson (2003); Kassin (2005); Kassin & Gudjonsson (2004); Lassiter (2004); 

Lassiter & Meissner (in press); Leo (2008). The literature cites over 300 identified false confession 

cases; however, most experts agree that this number represents only the tip of the iceberg.  
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From reviewing the materials, it is my expert opinion that Ms. Lobato was not confessing to the 

murder of Mr. Bailey. Rather, she was “confessing” to an assault in which she was the alleged victim 

and in which she defended herself by attempting to cut the penis of a man who was allegedly sexually 

assaulting her. It appears to me that Ms. Lobato believed she was cooperating with a police 

investigation, not admitting to a murder that occurred on the other side of town some weeks after her 

alleged assault. 

 

Although I do not consider Ms. Lobato’s case a typical false confession case because she did not 

confess to the crime in which she was charged and convicted of, her case does share many hallmarks 

of proven false confession cases. Most notable are the inconsistencies between Ms. Lobato’s version 

of events and the objective facts of Mr. Bailey’s death. These inconsistencies have been documented 

by yourself and others, so I will not go into detail, but they include the date of the crimes, the location 

and time of the crimes, the supposed murder weapon, the shoe print left at Mr. Bailey’s crime scene 

(and lack of a match with Ms. Lobato’s shoes), and numerous others. 

 

In addition, in proven false confession cases, there is often no other evidence linking the suspect to 

the crime except the false confession statement. Similarly, in some of these cases, there is an absence 

of evidence that is consistent with the commission of the crime and/or the confession statements. To 

my knowledge, there is no physical evidence linking Ms. Lobato to Mr. Bailey’s murder, as well as a 

lack of corroborating evidence given the manner of the murder. 

 

Another commonality found in proven false confession cases is that the confession statements are not 

generative in they do not lead to new evidence and/or tell the police details that are not already 

known. To my understanding, Ms. Lobato’s statements did not provide any new evidence or 

information concerning the Bailey murder. 

 

Finally, I comment on Detective’s Thowsen’s claim that suspects often minimize their involvement 

with crimes. It is likely that some guilty suspects do minimize their involvement, in large part because 

police interrogators are trained to induce suspects to minimize. Specifically, the Reid Interrogation 

method (i.e., the most commonly used and well known method, see Inbau, Reid, Buckely, & Jayne, 

2001) trains interrogators to utilize minimizing themes and scenarios (Step 2); that is, scenarios that 

make it easier for the suspect to admit to wrongdoing. However, I stress that almost all, if not all, 

proven false confessions also contain minimization. For example, in the well-established proven false 

confession case of the five teens involved in the Central Park Jogger crime, the teens minimized their 

involvement by claiming actions such as holding the victim’s legs but not committing the rape itself. 

Thus, in my opinion, Ms. Lobato’s version of events should not be construed as minimizing or 

jumbling the details of the murder of Mr. Bailey, but rather construed as a description of the alleged 

assault on her. 

 

Please let me know if I can be of further assistance.  

 

Sincerely, 

 

 
Allison D. Redlich, Ph.D. 

 

Michelle
Text Box
001551



 
 
 
 

EXHIBIT 
       6

 

Michelle
Text Box
001552



HS
Text Box

HS
Text Box

Michelle
Text Box
001553



Michelle
Text Box
001554



Michelle
Text Box
001555



Michelle
Text Box
001556



Michelle
Text Box
001557



Michelle
Text Box
001558



Michelle
Text Box
001559



Michelle
Text Box
001560



Michelle
Text Box
001561



Michelle
Text Box
001562



Michelle
Text Box
001563



 
 
 
 

EXHIBIT 
        7

 

Michelle
Text Box
001564



Michelle
Text Box
001565



 
 
 
 

EXHIBIT 
        8

 

Michelle
Text Box
001566



Michelle
Text Box
001567



Michelle
Text Box
001568



 
 
 
 

EXHIBIT 
       9
 

Michelle
Text Box
001569



Michelle
Text Box
001570



Michelle
Text Box
001571



 
 
 
 

EXHIBIT 
      10
 

Michelle
Text Box
001572



 

  
1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IN THE SUPREME COURT OF THE STATE OF NEVADA 

*** 

KIRSTIN BLAISE LOBATO, 

          Appellant, 

 vs. 

THE STATE OF NEVADA, 
 
          Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)

 
Case No. 58913 
 
 

 
APPELLANT’S APPENDIX 

VOLUME 7 

APPEAL FROM NOTICE OF ENTRY OF DECISION AND ORDER 

IN THE EIGHTH JUDICIAL DISTRICT COURT 

 

TRAVIS BARRICK 
NEVADA BAR #9257 
GALLIAN, WILCOX, WELKER 
OLSON & BECKSTROM, L.C. 
540 E. ST. LOUIS AVENUE 
LAS VEGAS , NEVADA  89104 
(702 892-3500 
 
 
 
 
 
 
 
 
 
ATTORNEY FOR APPELLANT 

CHRIS OWENS 
CLARK COUNTY, NEVADA 
DISTRICT ATTORNEY 
200 LEWIS AVENUE 
LAS VEGAS, NEVADA  89155 
(702) 671-2500 
 
 
CATHERINE CORTEZ-MASTO 
NEVADA BAR #3926 
NEVADA ATTORNEY GENERAL 
100 N. CARSON STREET 
CARSON CITY, NEVADA  89701 
(775) 684-1265 
 
ATTORNEYS FOR RESPONDENT 
 

 

 

 

Electronically Filed
Jan 30 2012 04:53 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 58913   Document 2012-03251



INDEX
VOLUME DOCUMENT NAME  (FILE DATE) PAGE NO.

9
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN FORMA PAUPERIS 
(5/5/10) 1921-1922

9
AFFIDAVIT IN SUPPORT OF REQUEST TO PROCEED IN FORMA PAUPERIS 
SUPPLEMENTAL (6/4/2010) 1924-1935

5 APPELLANT’S OPENING BRIEF (DIRECT APPEAL) (12/26/07) 1048-1111

10 CERTIFICATE OF SERVICE (10/11/10) 2184-2185

10 CERTIFICATE OF SERVICE (10/5/10) 2183

9
CERTIFICATE OF SERVICE OF PETITION FOR WRIT OF HABEAS CORPUS 
(5/11/10) 1923

5 CERTIORARI DENIED (10/14/09) 1147

1 CLERK’S CERTIFICATE “REVERSED AND REMANDED” (10/5/2004) 126-142

11 FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER (6/16/11) 2263-2292

5 GRANTING MOTION AND STAYING REMITTUR (05/29/09) 1144

1 INFORMATION (8/9/2001) 1-3

1 INSTRUCTIONS TO THE JURY (10/6/2006) (RELEVANT EXCERPTS) 199-239

2 JUDGMENT OF CONVICTION (2/14/2007) 242-244 

1
MOTION IN LIMINE TO EXCLUDE STATEMENTS MADE BY DEFENDANT 
DURING THE COURSE OF THE JULY 20, 2001 INTERROGATION (10/5/2005) 143-175

5 MOTION TO STAY REMITTITUR (5/26/09) 1141-1143

2 NOTICE OF APPEAL (3/12/2007) 245-246

11 NOTICE OF APPEAL (8/1/11) 2293-2294

11 NOTICE OF APPEARANCE (11/5/10) 2186-2188

11 NOTICE OF ENTRY OF DECISION AND ORDER (8/2/11) 2295

1 NOTICE OF EXPERT WITNESSES (8/21/06) 192-198

1 NOTICE OF EXPERT WITNESSES (9/14/01) 77-103

5 NOTICE OF FILING OF PETITION FOR A WRIT OF CERTIORARI (8/21/09) 1145-1146

11
NOTICE OF MOTION AND MOTION FOR LEAVE TO CONDUCT LIMITED 
DISCOVERY OF CARDBOARD SHOEPRINT EVIDENCE (12/16/10) 2202-2214



INDEX
VOLUME DOCUMENT NAME  (FILE DATE) PAGE NO.

11
NOTICE OF MOTION AND MOTION FOR LIMITED DISCOVERY FOR GOOD 
CAUSE (11/23/10) 2189-2198

1
NOTICE OF MOTION AND MOTION FOR RECIPROCAL DISCOVERY 
(08/23/2006) 188-191

11

NOTICE OF STATE’S FAILURE TO TIMELY FILE OPPOSITION TO 
PETITIONER’S MOTION FOR LIMITED DISCOVERY FOR GOOD CAUSE 
(12/13/10) 2199-2201

11
ORDER DENYING DEFENDANT’S MOTION FOR LEAVE TO CONDUCT 
LIMITED DISCOVERY OF CARDBOARD SHOEPRINT EVIDENCE (2/14/11) 2228-2229 

11
ORDER DENYING DEFENDANT’S MOTION FOR LIMITED DISCOVERY FOR 
GOOD CAUSE (3/2/11) 2230-2231

5 ORDER DENYING EN BANC RECONSIDERATION (5/19/09) 1140

5 ORDER DENYING REHEARING (3/27/09) 1128

5 ORDER OF AFFIRMANCE (2/5/09) 1112-1116

5 PETITION FOR RECONSIDERATION EN BANC (4/3/09) 1129-1139

5 PETITION FOR REHEARING (2/12/09) 1117-1127

6
PETITION FOR WRIT OF HABEAS CORPUS – POST CONVICTION AND 
MOTION FOR APPOINTMENT OF COUNSEL (5/5/10) 1150-1371

7
PETITION FOR WRIT OF HABEAS CORPUS – POST CONVICTION AND 
MOTION FOR APPOINTMENT OF COUNSEL (5/5/10) 1372-1582

8
PETITION FOR WRIT OF HABEAS CORPUS – POST CONVICTION AND 
MOTION FOR APPOINTMENT OF COUNSEL (5/5/10) 1583-1782

9
PETITION FOR WRIT OF HABEAS CORPUS – POST CONVICTION AND 
MOTION FOR APPOINTMENT OF COUNSEL (5/5/10) 1784-1920

10

PETITIONER LOBATO’S ANSWER TO THE STATE’S RESPONSE TO THE 
PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION) AND 
MOTION FOR APPOINTMENT OF COUNSEL (10/2/10)

1978-2182

5 REMITTITUR (10/19/09) 1148-1149

11
REPLY IN SUPPORT OF MOTION FOR LIMITED DISCOVERY FOR GOOD 
CAUSE (1/5/11) 2220-2223

1

REPLY TO STATE’S OPPOSITION TO DEFENDANT’S MOTION IN LIMINE TO 
EXCLUDE STATEMENTS MADE BY DEFENDANT DURING THE COURSE OF 
THE JULY 20, 2001 INTERROGATION (2/22/2006) 179-182



INDEX
VOLUME DOCUMENT NAME  (FILE DATE) PAGE NO.

11
REPORTER’S TRANSCRIPT OF HABEAS CORPUS HEARING MARCH 1, 2011 
(3/17/11) 2232-2262

1 REPORTER’S TRANSCRIPT OF JURY TRIAL MAY 10, 2002 (8/7/02) (RELEVANT 104-125

4 REPORTER’S TRANSCRIPT OF JURY TRIAL OCTOBER 2, 2006 (5/16/07) 789-857

4 REPORTER’S TRANSCRIPT OF JURY TRIAL OCTOBER 3, 2006 (5/16/07) 858-909

5 REPORTER’S TRANSCRIPT OF JURY TRIAL OCTOBER 4, 2006 (5/16/07) 910-974

5 REPORTER’S TRANSCRIPT OF JURY TRIAL OCTOBER 5, 2006 (5/16/07) 975-1030

5 REPORTER’S TRANSCRIPT OF JURY TRIAL OCTOBER 6, 2006 (5/16/07) 1031-1035

2 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 14, 2006 (5/16/07) 253-293

2 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 15, 2006 (5/16/07) 294-350

2 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 18, 2006 (5/16/07) 351-396

2 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 19, 2006 (5/16/07) 397-436

2 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 20, 2006 (5/16/07) 437-487

3 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 21, 2006 (5/16/07 488-530

3 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 22, 2006 (5/16/07) 531-553

3 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 25, 2006 (5/16/07) 554-608

3 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 26, 2006 (5/16/07) 609-645

3 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 27, 2006 (5/16/07) 646-692

4 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 28, 2006 (5/16/07) 693-748

4 REPORTER’S TRANSCRIPT OF JURY TRIAL SEPTEMBER 29, 2006 (5/16/07)  749-788

1
REPORTER’S TRANSCRIPT OF MOTION HEARING MAY 19, 2006 (6/1/06) 
(RELEVANT EXCERPTS) 183-187

1
REPORTER’S TRANSCRIPT OF PRELIMINARY HEARING AUGUST 7, 2001 
(8/31/01) 4-76

5 REPORTER’S TRANSCRIPT OF SENTENCING FEBRUARY 2, 2007 (5/16/07) 1039-1047

5 REPORTER’S TRANSCRIPT OF SENTENCING NOVEMBER 21, 2006 (5/16/07) 1036-1038

2
REPORTER’S TRANSCRIPT OF STATE’S MOTION FOR RECIPROCAL 
DISCOVERY SEPTEMBER 7, 2006 (5/16/07) 247-252



INDEX
VOLUME DOCUMENT NAME  (FILE DATE) PAGE NO.

11
STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR LIMITED DISCOVERY 
AND NOTICE OF STATE’S FAILURE TO FILE A TIMELY RESPONSE (12/22/10) 2215-2219

11
STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR LIMITED DISCOVERY 
OF CARDBOARD SHOEPRINT EVIDENCE (1/10/11)  2224-2227

1

STATE’S OPPOSITION TO DEFENDANT’S MOTION IN LIMINE TO EXCLUDE 
STATEMENTS MADE BY DEFENDANT DURING THE COURSE OF THE JULY 
20, 2001 INTERROGATION (2/3/2006) 176-178

9
STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS 
CORPUS (POST CONVICTION) (8/20/10) 1936-1977

2 VERDICT (10/6/2006) 240-241



 

  

223 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(rr) Ground forty-four. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to introduce Petitioner’s black high-

heeled open-toed platform shoes into evidence that the prosecution did not contest 

she was wearing when they argued she murdered Duran Bailey, and the Petitioner 

was highly prejudiced because if that exculpatory evidence had been available to the 

jury, individually or cumulative with other evidence, no reasonable juror could have 

found the Petitioner guilty beyond a reasonable doubt, under the standards 

established by the state and federal constitutional rights of the Petitioner to due 

process of law and a fair trial. 

 

Facts:  

The prosecution argued that Petitioner stabbed Duran Bailey’s scrotum, hit his mouth with 

a bat, punched his face with her fists, and used her knife to cut his carotid artery and stab his face 

and abdomen multiple times. Medical Examiner Lary Simms testified Bailey bled profusely from 

his wounds. Photos introduced at trial showed a large amount of blood on Bailey, cardboard, 

concrete and many items at the crime scene. (See Exhibit 33, Blood at crime scene; and Exhibit 92, 

Bailey as found.) The prosecution also argued that after Bailey’s death Petitioner repeatedly 

stabbed his abdomen, amputated his penis, and slashed his rectum. The prosecution also argued 

Bailey’s murder was the same event Petitioner describes in her Statement of July 20, 2001, that 

was audio recorded by homicide Detectives Thomas Thowsen and James LaRochelle. Petitioner 

described being “bum rushed” in the parking lot of a Budget Suites Hotel on Boulder Highway in 

east Las Vegas as she was getting in her car to go out around, or after midnight. The man attempted 

to rape her, but Petitioner described fighting him off by trying one time to cut his exposed penis. 

Petitioner described in her Statement wearing a skirt and black high-heeled shoes, and she told the 

detectives interrogating her that she had the shoes she was wearing that night. She identified them 

as black open-toed platform shoes that have 4" to 5" heels, and those shoes were seized as evidence 

at the time she was arrested on July 20, 2001. (See Exhibit 35, LVMPD Vehicle Report, July 20, 

2001.) Petitioner’s black high-heeled shoes were tested on August 6, 2001, by the Las Vegas 

Metropolitan Police Department’s Forensic Laboratory. The following is the finding of the tests: 

CONCLUSIONS:  

1. A human bloodstain was detected in the big toe area (stain A) of the right high 
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heel sandal (TAW5 item 01). Duran Bailey is excluded as the source of this blood. 

Kirstin Lobato cannot be excluded as the source of this blood.”  

… 

Petitioner’s shoes were returned to the evidence vault in a “Sealed paper bag” 

(package #4032-01). (See Exhibit 36, LVMPD Forensic Lab Report, August 6, 

2001. Underlining added to original.) 

 

In addition to not having any of Bailey’s blood on Petitioner’s black high-heeled shoes, 

they do not have any damage or scuff marks from a prolonged, violent and bloody struggle with a 

man, or damage from climbing into the dumpster to throw out the trash that was piled around and 

on top of Bailey. Attached as Exhibits are four LVMPD photos of Petitioner’s black high-heeled 

open-toed platform shoes that were seized as evidence. (See Exhibit 37, Black high-heeled shoe 1; 

Exhibit 38, Black high-heeled shoe 2; Exhibit 39, Black high-heeled shoe 3; and Exhibit 40, Black 

high-heeled shoe 4.) On October 3, 2001, Petitioner’s black high-heeled shoes were excluded by 

the Las Vegas Metropolitan Police Department Crime Lab as being the source of the shoeprints 

imprinted in blood on the cardboard covering Bailey’s torso, or the shoeprints imprinted in blood 

on concrete at the crime scene. (See testimony of LVMPD footwear examiner Joel Geller, Trans. 

XI-114 (9-25-2006)) The prosecution did not contest at trial that Petitioner was wearing her black 

high-heeled shoes during the assault she described in her Statement, which the prosecution argued 

was actually Bailey’s murder. There was no testimony at trial that the Petitioner wore the shoes 

after she was assaulted or that they had been cleaned after the assault, and the prosecution did not 

even suggest during their argument that they had been worn or cleaned after the assault. So the 

Petitioner’s two high-heeled shoes are perfectly preserved physical witnesses to the assault 

described in her Statement. 

Given the immense amount of blood on Bailey and all over the crime scene, and the fact 

that no shoeprints imprinted in blood matching Petitioner’s shoe size were found at the crime scene 

on the concrete floor leading out of the trash enclosure or on a piece of cardboard covering 

Bailey’s torso, it is not reasonable that Petitioner could have committed Bailey’s murder wearing 

her high heel shoes that the prosecution does not contest she was wearing. (See Exhibit 33, Blood 

at crime scene; and, Exhibit 58, Plywood leaning against north wall.) Given the intensity of the 
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attack on Bailey and the lack of damage to her high-heeled shoes, that Petitioner could have 

murdered Bailey while wearing them is even less reasonable, particularly since the shoes are very 

far removed from highly maneuverable athletic footwear. 

Petitioner’s shoes are the one item of clothing she had when arrested that she positively 

identified in her Statement as wearing at the time she was sexually assaulted at the Budget Suites 

Hotel. Since the day of her arrest, the prosecution has not contested that she was wearing her high-

heeled platform shoes during the assault described in her Statement. There is no evidence on 

Petitioner’s black high-heeled shoes that she was present at the bloody and violent scene of 

Bailey’s murder which would be expected if she had in fact been there. Petitioner’s shoes are not 

only a witness that she did not murder Bailey, but introduction of her black high heel shoes into 

evidence would have allowed the jury to hold and closely examine the lack of blood or damage to 

the shoes, and to make an informed judgment about the probability, or the utter impossibility that 

Petitioner could have beaten Bailey and inflicted all the bloody wounds on him, “dragged” his 

body several feet after his death, and climbed into the dumpster and thrown out the trash that was 

piled around and on top of him without getting a single drop of his blood on her high-heeled open-

toed shoes or even scuffing them. And also without leaving a single shoeprint imprinted in blood. 

A LVMPD crime scene photo of Bailey as found shows what the prosecution alleged the Petitioner 

accomplished in her high-heeled platform shoes. All the garbage was piled in the corner after 

Bailey was immobilized or dead from his injuries. (See Exhibit 92, Bailey as found.)  

The near pristine condition of Petitioner’s shoes don’t just speak, but scream volumes that 

the Petitioner was the victim of the very short altercation described in her Statement of July 20, 

2001 – and that she had nothing to do with the prolonged, bloody, physical and violent event that 

was Bailey’s murder and mutilation that occurred weeks after the incident the Petitioner described 

in her Statement. 

Consequently, the single most important item of exculpatory physical evidence Petitioner’s 

counsel should have introduced into evidence was her black open-toed platform shoes with a 4" to 

5" heel. 
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The absence of Bailey’s blood on Petitioner’s high-heeled shoes is consistent with the fact 

that during the Petitioner’s 26-minute Statement of July 26, 2001, she does not a single time 

mention the words blood or bloody, or that either she or her attacker bled. The single most 

noticeable feature of Bailey’s murder was the great amount of blood on him and the surrounding 

area. That there was not a single drop of his blood on her shoes supports that her Statement is 

exactly what it appears to be, a description of unsuccessful rape attempt in the parking lot of a 

Budget Suites Hotel in east Las Vegas “over a month” before her Statement on July 20, 2001. 

The evidentiary importance of Petitioner’s black high-heeled shoes is supported by the 

post-conviction expert analysis of forensic scientist George Schiro. Schiro has over 25 years of 

experience as a forensic scientist and crime scene investigator. Schiro has worked over 2900 cases 

and has been court qualified as an expert in latent fingerprint development, serology, crime scene 

investigation, forensic science, trajectory reconstruction, shoeprint identification, crime scene 

reconstruction, bloodstain pattern analysis, DNA analysis, fracture match analysis, and hair 

comparison. He has also consulted on cases in 23 states, for the United States Army, and in the 

United Kingdom. Schiro has testified as an expert for both the prosecution and defense over 145 

times in eight states, federal court, and two Louisiana city courts. Schiro is a fellow of the 

American Academy of Forensic Sciences, a member of the Association for Crime Scene 

Reconstruction, a full member of the International Association of Bloodstain Pattern Analysts, and 

a member of the Louisiana Association of Scientific Crime Investigators. 

Schiro is familiar with Petitioner’s case, having testified on May 16, 2002 as a defense 

witness at Petitioner’s first trial. After Petitioner’s direct appeal was exhausted in October 2009, 

Schiro agreed to assist the Petitioner by providing his expertise as a forensic scientist pro bono. On 

February 6, 2010 Schiro was provided four full-color photographs of Petitioner’s black high-heeled 

platform shoes that were taken into evidence by the LVMPD on July 20, 2001. (See Exhibits KK, 

LL, MM, and NN, four LVMPD photos of Petitioner’s black high-heeled open-toed platform 

shoes.) After analyzing the photographs Schiro executed the “3
rd

 Affidavit of George J. Schiro, 

Jr.,” dated February 15, 2010, in which he states in part: 
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19. It is my opinion that had Ms. Lobato been wearing these shoes during the 

murder, mutilation, and concealment of Duran Bailey, then it is highly likely that 

she would have left at the scene bloody shoeprints corresponding to the sole patterns 

of the black high heeled shoes. 

20. No bloody shoeprints corresponding to the sole patterns of the black high heeled 

shoes were identified or documented at the scene of Mr. Bailey’s murder. 

21. It is also my opinion that had Ms. Lobato been wearing these shoes during the 

murder, mutilation, and concealment of Duran Bailey, then Mr. Bailey’s blood 

would have been present on the black high heeled shoes. 

22. None of Mr. Bailey’s blood was found on the black high heeled shoes. 

23. There is no physical evidence associating Kirstin Lobato with Duran Bailey or 

the crime scene. Ms. Lobato is also excluded as the source of key physical evidence 

found at the crime scene. (See Exhibit 42, 3
rd

 Affidavit of George J. Schiro, Jr., 

February 15, 2010.) 

 

Schiro’s analysis is that if Petitioner had been wearing her black high heeled platform shoes 

at the scene of Bailey’s murder, “it is highly likely that she would have left at the scene bloody 

shoeprints,” and, “It is also my opinion that Bailey’s blood would have been present on the black 

high heeled shoes.” The Petitioner’s shoeprints were not at Bailey’s crime scene, and none of his 

blood was on her shoes. Consequently, her black high heeled shoes are invaluable exculpatory 

evidence. Yet Petitioner’s counsel neither sought to introduce the shoes into evidence, nor have an 

expert such as Schiro analyze the shoes in relation to the crime scene and the crime scene evidence, 

and testify as a defense expert. The Petitioner was gravely prejudiced by her counsel’s failure to 

introduce her black high heeled shoes into evidence, because if the jurors had been able to see and 

examine them, combined with argument by counsel, no reasonable juror could have found the 

Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(ss) Ground forty-five. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to a butterfly knife 

demonstration by LVMPD Detective Thomas Thowsen, for failing to object to 

Detective Thowsen’s expert testimony about butterfly knives without meeting the 

pretrial requirements of NRS 174.234(2) and qualification by the court, and for 

suggesting and insisting that the prosecution introduce into evidence a butterfly 

knife that was not the Petitioner’s knife and that the Petitioner had never seen or 
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touched, and that did not have any connection whatsoever to the Petitioner or to the 

crime she was charged with, and in fact the knife had been provided by LVMPD 

Detective Thomas Thowsen, and if Petitioner’s counsel had objected and prevented 

the knife from being introduced into evidence and prevented the jury from being 

exposed to Detective Thowsen’s butterfly knife testimony and demonstration, 

individually or cumulative with other evidence, no reasonable juror could have 

found the Petitioner guilty beyond a reasonable doubt, under the standards 

established by the state and federal constitutional rights of the Petitioner to due 

process of law and a fair trial. 

 

Facts:  

The prosecution argued to the jury that Petitioner used her pocket butterfly knife to inflict 

all of Bailey’s stabbing and cutting wounds. There was no evidence linking Petitioner’s butterfly 

knife to the crime and it was not introduced into evidence. Consequently, the jurors had to imagine 

what Petitioner’s butterfly knife looked like, and imagine if they thought it could have caused 

Bailey’s wounds. 

LVMPD homicide Detective Thomas Thowsen obtained a butterfly knife that was not the 

Petitioner’s knife, that the Petitioner had never seen or touched, that the Petitioner did not identify 

as being similar to her butterfly knife, and that had no connection whatsoever to the Petitioner or to 

the crime she was charged with. When the prosecution attempted to have Detective Thowsen 

demonstrate the use of the butterfly knife he provided, Petitioner’s counsel insisted that knife be 

introduced into evidence before it could be used for a demonstration by Detective Thowsen. Clark 

County Assistant District Attorney William Kephart seemed to be taken aback by the insistence of 

Petitioner’s counsel to introduce the knife into evidence, because as Kephart plainly stated, “it’s 

not evidence.” (8 App. 1386; Trans. XIII-65 (9-27-06)) Acceding to the demand of Petitioner’s 

counsel, the prosecution introduced the butterfly knife into evidence as State’s Exhibit 262. 

In addition to insisting on introduction of Thowsen’s butterfly knife, Petitioner’s counsel 

did not object to Thowsen providing expert testimony about butterfly knives and their use without 

the prosecution having provided in accordance with NRS 174.234(2) 21 days notice prior to trial: 

Thowsen’s C.V. detailing his expertise as a knife expert; any reports he prepared for the case about 

butterfly knives; and a brief statement regarding the subject matter and the substance of his 

expected testimony about butterfly knives. Furthermore, Petitioner’s counsel did not object to the 
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Court allowing Thowsen’s expert knife testimony without the Court conducting an inquiry into 

Thowsen’s expert knowledge and skill with butterfly knives. The failure of Petitioner’s counsel to 

object to Thowsen’s expert testimony and enforce NRS 174.234(2) was unquestionably prejudicial 

to Petitioner because Thowsen acknowledged in his testimony that he was a novice with a butterfly 

knife, and thus he could not have qualified to testify as an expert about butterfly knives even if the 

prosecution had made an effort to comply with NRS 174.234(2). (See, 8 App. 1386; Trans. XIII-65 

(9-27-06)) 

By insisting on introduction of Detective Thowsen’s butterfly knife into evidence and 

allowing Detective Thowsen’s testimony and butterfly knife demonstration, Petitioner’s counsel 

enabled the jurors to touch and feel and play with a real butterfly knife that the prosecution had 

effectively presented as a surrogate for what they argued was the knife used to inflict Duran 

Bailey’s stabbing and cutting wounds, amputate his penis, and cut his rectum. To at least some of 

the jurors, the knife Petitioner’s counsel insisted on introducing into evidence could have been 

considered the equivalent of the murder weapon. Consequently, Petitioner’s counsel aided the 

prosecution in deceiving the jury that Bailey was killed with a butterfly knife when there is no 

evidence that is true, and that speculation is directly contradicted by the new post-conviction 

determination of forensic pathologist Dr. Glenn Larkin that, “A single edged knife, either a non 

serrated kitchen knife, a butcher knife or hunting knife was used to inflict the knife wounds; there 

are no choil or tang impressions on the skin.” (See Exhibit 4, Affidavit of Glenn M. Larkin, M.D., 

5 January 2010, 8.) If Detective Thowsen’s butterfly knife had not been introduced into evidence at 

the insistence of Petitioner’s counsel, and if Detective Thowsen’s testimony about butterfly knives 

had been barred by the objection of Petitioner’s counsel, the jury would have had no evidence at 

trial to connect the Petitioner’s butterfly knife to Bailey’s murder, and no reasonable juror could 

have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(tt) Ground forty-six. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to argue the Petitioner’s alibi witness 

testimony was trustworthy and admissible in the interests of justice under state and 

federal exceptions to the hearsay rule and that Detective Thomas Thowsen opened 

the door to its admittance when he cast doubt on the Petitioner’s credibility and 

truthfulness by his opinion testimony that she “minimized” and “jumbled” details in 

her July 20, 2001, Statement by describing that “over a month ago” she fought off a 

sexual assault at the Budget Suites Hotel by attempting once to cut her attacker’s 

penis, and Thowsen de facto called her a liar and guilty when he testified it “didn’t 

happen there”, and the alibi testimony rebuts Thowsen’s opinion testimony as not 

being credible, or in the alternative, the alibi testimony was admissible in the 

interests of justice under state and federal exceptions to the hearsay rule because the 

foundation of the prosecution’s case and argument to the jury was the assumption 

the Petitioner was not credible and not truthful in her Statement about when, where, 

and what type of attack occurred, and the Petitioner’s alibi testimony establishes the 

Petitioner was credible and truthful in her Statement, and if the jury had heard 

Petitioner’s alibi testimony, individually or cumulative with other evidence, no 

reasonable juror could have found the Petitioner guilty beyond a reasonable doubt, 

under the standards established by the state and federal constitutional rights of the 

Petitioner to due process of law and a fair trial.  

 

Facts: 

Las Vegas Metropolitan Police homicide Detectives Thomas Thowsen and James 

LaRochelle audio recorded the Petitioner’s Statement on July 20, 2001. The Petitioner described 

being sexually assaulted “over a month ago” around or after midnight in the parking lot of a 

Budget Suites Hotel on Boulder Highway in east Las Vegas, and she escaped from her assailant 

after attempting once to cut his exposed penis. That means the assault described in the Petitioner’s 

Statement occurred prior to June 20, 2001, which was weeks before Duran Bailey’s murder. 

There are at least 40 specific details in the Petitioner’s Statement that don’t match the details of 

Bailey’s murder. (See Exhibit 85, Forty differences between Petitioner’s Statement and Bailey’s 

murder.) Likewise, her Statement doesn’t identify a single landmark at or around the scene of Bailey’s 

murder. (See Exhibit 84, Landmarks around the Budget Suites Hotel and the Nevada State Bank.) The 

information in Exhibits 84 and 85 was only partially introduced at trial. Thowsen explained away all 

the details in Petitioner’s Statement that did not match Bailey’s murder, including when, where and 

what occurred during her assault, and her description of her assailant who she said was alive when she 
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escaped, by testifying the Petitioner “jumbled” the attacks many details to “minimize” her involvement, 

and thus she was not truthful in her Statement. (8 App. 1387-1388; Trans. XIII–69-71 (9-27-06)), and 

Thowsen also testified that he didn’t look for any witnesses at the Budget Suites Hotel where Petitioner 

describes the assault took place, because “there’s no sense looking for a witness to something that we 

know didn’t happen there. We know it happened on West Flamingo.” (8 App., 1410; Trans. XIII-159 

(9-27-2006)) Thowsen’s opinion testimony de facto branded the Petitioner as a liar and guilty. 

Thowsen’s testimony was the foundation of the prosecution’s case and argument that the 

Petitioner was not truthful or credible in her Statement’s description of the incident, and that it was 

actually about Duran Bailey’s murder and post-mortem cutting of his rectum at the Nevada State 

Bank’s trash enclosure in west Las Vegas. 

When Petitioner’s counsel sought to have prosecution witness Stephen Pyszkowski testify 

on cross-examination about his knowledge that Petitioner repelled a sexual assault by trying to cut 

her attacker’s penis more than month before Bailey’s murder, the prosecution’s hearsay objection 

was sustained. (6 App. 1089; Trans. VI-27 (9-18-06)) When Petitioner’s counsel sought to have 

defense witness Heather McBride testify that prior to July 4, 2001, Petitioner told her about 

fighting off a sexual assault in Las Vegas by cutting her attacker’s penis, the prosecution’s hearsay 

objection was sustained. (8 App. 1525-26, 1528-29; Trans. XVI-60, 62, 64, 73 (10-2-06)) 

Petitioner’s counsel did not argue that Thowsen’s testimony opened the door to admission 

of the alibi witness testimony in the interests of justice under both state and federal hearsay 

exceptions based on one or more of the following: 

1. The alibi witnesses would have been testifying about Petitioner’s credibility in 

describing a rape attempt in her statement that happened prior to July 8, 2001. 

2. To rebut Thowsen’s opinion testimony the Petitioner was not credible and had not been 

truthful in her statement by describing that the rape attempt happened prior to July 8, 2001. 

3. To rebut Thowsen’s opinion testimony as not credible, by establishing the Petitioner was 

in fact credible and truthful in her statement by describing that the rape attempt happened 

prior to July 8, 2001. 

 

Neither did Petitioner’s counsel argue that the alibi witness testimony was admissible in the 

interests of justice under both state and federal hearsay exceptions because the foundation of the 

prosecution’s case is the assumption the Petitioner was not credible and not truthful in her 
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Statement about when and where the assault occurred and what happened during it, and that it is a 

de facto confession to Bailey’s murder and mutilation. The Petitioner’s alibi testimony rebuts the 

prosecution’s claim and establishes the Petitioner is credible and truthful in her Statement 

describing that the assault occurred prior to July 8, 2001, and other details, and that there is no 

rational basis on which to believe her Statement is a confession to Bailey’s murder. 

The alibi witness testimony the prosecution objected to and that the jury was barred from 

hearing was trustworthy and credible testimony corroborating the Petitioner’s account in her 

Statement of fighting off a sexual assault prior to July 8, 2001. Consequently, the Petitioner’s 

testimony would have done nothing to ensure the accuracy or trustworthiness of the alibi witness 

testimony because it was consistent with the Petitioner’s audio taped Statement that was entered 

into evidence by the prosecution and played in open court for the jury to hear. 

The Petitioner was prejudiced by her counsel’s failure to argue that Thowsen’s testimony 

opened the door to admissibility of the alibi witness testimony on multiple grounds, or in the 

alternative that the prosecution basing its case on the assumption the Petitioner was not truthful and 

not credible in her Statement created the special circumstance that in the interests of justice her alibi 

witness testimony was admissible to establish that the Petitioner was truthful and credible in her 

Statement. The magnitude of that prejudice is demonstrated by the fact the Petitioner knows of at 

least nine alibi witnesses who have personal knowledge the Petitioner told them prior to July 8, 2001, 

that she fought off a sexual assault in east Las Vegas by trying one time to cut her attacker’s penis. 

Those nine witnesses are Steve Pyszkowski (Exhibit 11, Affidavit of Stephen William Pyszkowski.); 

Heather McBride (Exhibit 13, Affidavit of Heather Michelle McBride.); Cathy Reininger (Exhibit 

19, Affidavit of Catherine Ann Reininger.); Michele Austria (Exhibit 12, Affidavit of Michele Dawn 

Austria.); Dixie Tienken (Exhibit 14, Affidavit of Dixie Tienken.); Daniel Lisoni (Exhibit 17, 

Affidavit of Daniel Lewis (Louis) Lisoni.); Kimberlee Grindstaff (Exhibit 15, Affidavit of Kimberlee 

Isom Grindstaff.); Chris Collier (Exhibit 18, Statement of Chris Collier and Declaration of Shari 

White.); and Doug Twining (See Exhibit 10, Voluntary Statement of Douglas Howell Twining.). 

None of these alibi witnesses are related to the Petitioner, they have not kept in contact with 

Petitioner, and several now live in such diverse places as Hawaii and New Mexico. Some of the alibi 
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witnesses lived in Panaca and some in Las Vegas in June and July 2001, and some of them don’t 

know each other. The only common denominator between the alibi witnesses is that prior to July 8, 

2001, the Petitioner told each of them she fought off a sexual assault in Las Vegas by trying to cut 

her assailant’s penis. It stretches credulity to not believe that such a large number of witnesses who 

are non-relatives and who have been out of contact with the Petitioner for many years are not being 

truthful, in providing evidence consistent with what the testimony of Pyszkowski and McBride would 

have been at trial if Petitioner’s counsel had successfully countered the prosecution’s objections to 

their testimony. And all these alibi witnesses provide new alibi evidence that is consistent with the 

Petitioner’s Statement of July 20, 2001, and what the alibi testimony of Pyszkowski and McBride 

would have been at trial. The purpose of the hearsay rule is to filter out unreliable testimony. There is 

no basis to believe the new alibi witness testimony is unreliable. 

The prosecution wanted their cake and to eat it too by presenting Detective Thowsen’s 

opinion testimony that the Petitioner was not credible and not truthful in her July 20, 2001, 

Statement due to “minimizing” and “jumbling” when she described fighting off a sexual assault at 

the Budget Suites Hotel “over a month ago,” and that it “didn’t happen there,” and then objecting 

to the Petitioner presenting alibi witnesses to rebut the credibility of Thowsen’s claim, and to 

further establish that she was credible and truthful in her Statement. The prosecution also wanted 

their cake and to eat it to by basing their case on the assumption the Petitioner’s Statement is a de 

facto confession to Bailey’s murder and mutilation, and then objecting to the Petitioner presenting 

alibi witnesses to rebut the prosecution’s claim and establish that she was credible and truthful in 

her Statement that the assault she describes in it occurred weeks prior to Bailey’s murder. 

The Petitioner’s counsel allowed the prosecution to have their cake and eat it too by failing 

to argue for the admissibility of Petitioner’s alibi testimony on the proper grounds. The Petitioner 

was grievously prejudiced because if the jury had heard the alibi witness testimony they would 

have had a factual basis to believe Thowsen’s testimony was not credible, and no reasonable juror 

could have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(uu) Ground forty-seven. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution, Nevada Statutes, and the Sixth Amendment to the U.S. Constitution, 

and prejudiced by counsel’s objectively unreasonable failure to object to Detective 

Thomas Thowsen’s expert psychology testimony regarding the Petitioner’s psyche, 

on the ground the prosecution acted in bad faith by failing to conform with NRS 

174.234(2), that requires the prosecution to provide 21 days advance notice of 

Thowsen’s expert testimony, a C.V. detailing Thowsen’s psychology degree and his 

advanced educational background qualifying him to analyze and offer expert 

psychology testimony about the Petitioner, as well as providing specific information 

about Thowsen proposed testimony as an expert psychology witness, and Petitioner 

was gravely prejudiced by her counsel’s failure to object to Thowsen’s expert 

psychology testimony that would have triggered the Court to perform its gatekeeper 

function to exclude non-expert testimony, and if Petitioner’s counsel had objected 

and Thowsen’s “expert” testimony had been barred, individually or cumulative with 

other evidence, no reasonable juror could have found the Petitioner guilty beyond a 

reasonable doubt, under the standards established by the state and federal 

constitutional rights of the Petitioner to due process of law and a fair trial. 

 

Facts: 

The Petitioner’s Statement of July 20, 2001, was audio recorded by LVMPD Detectives 

Thomas Thowsen and James LaRochelle. She describes being “bum rushed” by a black man in the 

parking lot of a Budget Suites Hotel on Boulder Highway in east Las Vegas as she was getting in her 

car that around, or after midnight. The man attempted to rape her, but she fought him off by trying 

one time to cut his exposed penis. She also told the detectives that the attack happened “over a month 

ago,” which would have been prior to June 20, 2001 – more than two weeks before Bailey’s murder. 

There is not a single specific detail in the Petitioner’s Statement of when, where, and the 

type of attack that occurred that matches the specific details of Duran Bailey’s murder and the post-

mortem cutting of his rectum, and neither does her description of her attacker as “huge” match 

Bailey who was 5'10" and weighed less than 140 pounds (133 pounds at autopsy). The Petitioner is 

5'6", so Bailey was not a giant compared to her. There are at least 40 specific details in the 

Petitioner’s Statement that don’t match the details of Bailey’s murder. (See Exhibit 85, Forty 

differences between Petitioner’s Statement and Bailey’s murder.) Likewise, the Petitioner’s 

Statement doesn’t identify a single landmark at or around the scene of Bailey’s murder. (See 

Exhibit 84, Landmarks around the Budget Suites Hotel and the Nevada State Bank.) 

Michelle
Text Box
001383



 

  

235 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

At trial the prosecution did not present any physical, forensic, eyewitness, documentary, 

surveillance or confession evidence the Petitioner was anywhere in Clark County, Nevada at any time 

on July 8, 2001 – the day of Bailey’s murder. Consequently, the prosecution needed some way to tie 

the Petitioner to Bailey’s murder. It did that by Detective Thowsen’s expert psychological opinion 

testimony that the Petitioner de facto confessed/admitted to Bailey’s murder in her Statement precisely 

because it doesn’t have details matching Bailey’s murder and the crime scene. 

Nevada state law requires that the opposing party must be notified about all prospective expert 

testimony. Petitioner’s counsel was not provided notice that Detective Thowsen would provide expert 

testimony about anything. However, on direct testimony Thowsen explained away the lack of specific 

details in the Petitioner’s Statement that matched Bailey’s murder or the crime scene by testifying that 

was to be expected because based on a few on-the-job experiences, methamphetamine users such as the 

Petitioner “jumble” details to “minimize” their involvement in a crime. (8 App. 1387-1388; Trans. XIII 

69-71 (09-27-06)) The essence of Thowsen’s testimony is the Petitioner, who was an 18-year-old high 

school graduate with no criminal record, consciously used sophisticated techniques of misdirection to 

try and fool Thowsen and his partner James LaRochelle. Although Thowsen opinion testimony was 

about the Petitioner’s psychological motivations or reasons underlying why her Statement doesn’t 

match Bailey’s death or crime scene, Petitioner’s counsel did not object and move the court to strike 

Thowsen’s testimony as improper expert psychology opinion testimony. 

The prosecution acted in bad faith because they had more than two years to prepare for 

Petitioner’s retrial, yet they did not provide the defense with the required statutory notice of Thowsen’s 

prospective expert psychology testimony about the Petitioner. Furthermore, Thowsen could not have 

qualified as an expert psychology witness if the prosecution had attempted to do so, because there was 

no evidence presented at trial Thowsen possessed the advanced psychology academic degrees and 

years of specialized formal training necessary to even begin to attempt an expert analysis of the 

Petitioner’s psyche to explain her reasons and motivations for anything she did or said about anything – 

much less to expertly analyze her psychology to explain what was or was not in her Statement and why.  

Thowsen’s opinion testimony did not posses any reliability or credibility as expert psychology 

evidence that would assist the jury to understand the inner working of the Petitioner’s psyche or why 
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she did or didn’t say anything to anyone about anything. Thowsen’s testimony is precisely the sort of 

non-expert mumbo-jumbo psycho-babble testimony masquerading as expert testimony that NRS 

174.234(2) is intended to prevent a jury from being contaminated and misled by hearing. Being a police 

officer no more makes a person a formally trained expert in psychology qualified to analyze and 

provide expert testimony about the inner workings of a person’s mind and motivations than being a 

pilot makes a person a formally trained expert in aeronautical engineering. Knowing how to fly an 

airplane doesn’t make one an expert in the how and why of the technicalities of an airplane’s intricate 

operations. Thowsen’s psycho-babble testimony about what he called the Petitioner’s “jumbling” and 

“minimizing” was appropriate for casual conversation after a few beers with buddies in a bar, but it had 

no place in a court of law where the truth is considered important. NRS 174.234 (2) is not a self-

executing statute – vigilance by the Petitioner’s counsel was required for its enforcement. Yet, 

Petitioner’s counsel made no objection and a motion to strike Thowsen’s “expert” psychological 

testimony on the basis the prosecution acted in bad faith by failing to comply with the statutory 

requirements to provide 21 days notice of Thowsen’s “expert” psychology testimony; a summary of his 

proposed expert testimony; his C.V. documenting his formal psychology education, advanced degrees, 

specialized training, and articles and papers he has written related to psychologically analyzing criminal 

suspects; and any reports related to the Petitioner he has written as a psychology expert. 

Petitioner was extremely prejudiced by her counsel’s failure to object and to move to have 

Thowsen’s improper psychology opinion testimony stricken, because it served as the basis for the 

prosecution to claim her Statement constitutes a confession to Bailey’s murder. During ADA 

William Kephart’s direct examination of Thowsen he even referred to the Petitioner’s Statement as 

a confession – “the defendant; who gave you her confession” (8 App. 1385, XIII-59-60 (09-27-06) 

During the prosecution’s closing and rebuttal arguments Thowsen’s improper psychology “expert” 

opinion testimony was relied on to describe the Petitioner’s Statement as an admission of her guilt 

to murdering Bailey and cutting his rectum after he was dead. 

Although Petitioner’s counsel did not retain a psychology expert to analyze the Petitioner’s 

Statement and provide expert testimony about it, new post-conviction expert psychology evidence 
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proves the magnitude of the prejudice to the Petitioner by her counsel’s failure to object to 

Thowsen’s improper psychology “expert” opinion testimony.  

After Petitioner’s direct appeal was exhausted in October 2009, the Petitioner sought to find 

a qualified psychologist willing to review the Petitioner’s Statement and associated materials on a 

pro bono basis to determine if the Petitioner’s Statement could be considered a confession, a false 

confession, or no confession to Bailey’s murder and the post-mortem cutting of his rectum. 

Psychologist Dr. Allison D. Redlich agreed to review the information in the Petitioner’s case. 

Dr. Allison D. Redlich is an Assistant Professor in the School of Criminal Justice at the 

University at Albany, State University of New York. Dr. Redlich’s doctoral degree is from the 

University of California, Davis, in Developmental Psychology, with a focus on psychology and 

law. For more than a decade she has conducted research on and written extensively about the social 

psychology of police interrogation and the causes and consequences of police-induced false 

confessions. She has researched, written and published numerous peer-reviewed articles on 

interrogation and confession in scientific journals and in scholarly books, as well as giving invited 

presentations at national conferences. Dr. Redlich is one of six experts who authored a scientific 

“white paper” on police interrogations and false confessions for the American Psychology Law 

Society, a Division of the American Psychological Association. To determine if Petitioner’s 

Statement of July 20, 2001, constitutes a confession to Duran Bailey’s murder and mutilation on 

July 8, 2001, Dr. Redlich reviewed trial testimony, and evidence and information related to the 

Petitioner’s Statement of July 20, 2001. Dr. Redlich’s report of February 10, 2010, states in part: 

“From reviewing the materials, it is my expert opinion that Ms. Lobato was not 

confessing to the murder of Mr. Bailey. Rather, she was “confessing” to an assault 

in which she was the alleged victim and in which she defended herself by 

attempting to cut the penis of a man who was allegedly sexually assaulting her. It 

appears to me that Ms. Lobato believed she was cooperating with a police 

investigation, not admitting to a murder that occurred on the other side of town 

some weeks after her alleged assault. 

Although I do not consider Ms. Lobato’s case a typical false confession case 

because she did not confess to the crime in which she was charged and convicted of, her 

case does share many hallmarks of proven false confession cases. Most notable are the 

inconsistencies between Ms. Lobato’s version of events and the objective facts of Mr. 

Bailey’s death. These inconsistencies have been documented by yourself and others, so 
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I will not go into detail, but they include the date of the crimes, the location and time of 

the crimes, the supposed murder weapon, the shoe print left at Mr. Bailey’s crime scene 

(and lack of a match with Ms. Lobato’s shoes), and numerous others. 

In addition, in proven false confession cases, there is often no other evidence 

linking the suspect to the crime except the false confession statement. Similarly, in 

some of these cases, there is an absence of evidence that is consistent with the 

commission of the crime and/or the confession statements. To my knowledge, there 

is no physical evidence linking Ms. Lobato to Mr. Bailey’s murder, as well as a lack 

of corroborating evidence given the manner of the murder. 

Another commonality found in proven false confession cases is that the 

confession statements are not generative in they do not lead to new evidence and/or 

tell the police details that are not already known. To my understanding, Ms. 

Lobato’s statements did not provide any new evidence or information concerning 

the Bailey murder. 

Finally, I comment on Detective’s Thowsen’s claim that suspects often 

minimize their involvement with crimes. It is likely that some guilty suspects do 

minimize their involvement, in large part because police interrogators are trained to 

induce suspects to minimize. Specifically, the Reid Interrogation method (i.e., the 

most commonly used and well known method, see Inbau, Reid, Buckely, & Jayne, 

2001) trains interrogators to utilize minimizing themes and scenarios (Step 2); that 

is, scenarios that make it easier for the suspect to admit to wrongdoing. However, I 

stress that almost all, if not all, proven false confessions also contain minimization. 

For example, in the well-established proven false confession case of the five teens 

involved in the Central Park Jogger crime, the teens minimized their involvement by 

claiming actions such as holding the victim’s legs but not committing the rape itself. 

Thus, in my opinion, Ms. Lobato’s version of events should not be construed as 

minimizing or jumbling the details of the murder of Mr. Bailey, but rather construed 

as a description of the alleged assault on her.” 

(See Exhibit 5, Report of Dr. Allison D. Redlich, February 10, 2010.) 

 

The Petitioner was extremely prejudiced by the failure of her counsel to object to Thowsen’s 

improper “expert” psychology opinion testimony, because during the Petitioner’s trial no physical, 

forensic, documentary, eyewitness, surveillance or confession evidence was introduced that she was 

anywhere in Clark County on the day of Bailey’s murder. So when the jury began its deliberations the 

only testimony linking her to Bailey’s murder was Thowsen’s improper psychology “expert” opinion 

testimony that her Statement didn’t have details about Bailey’s murder because she “jumbled” all the 

details to “minimize” her involvement. If Thowsen’s testimony had been objected to and stricken as 

evidence, no reasonable juror could have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(vv) Ground forty-eight. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object and make a motion for a mistrial 

based on irreparable contamination of the jury by Detective Thomas Thowsen’s 

testimony in response to a juror’s question about whether he investigated around the 

Budget Suites Hotel on Boulder Highway for a witness to the sexual assault 

Petitioner describes in her Statement of July 20, 2001 – “there’s no sense looking 

for a witness to something that we know didn’t happen there. We know it happened 

on West Flamingo.” – which was not just an opinion of Detective Thowsen’s 

unequivocally stated as a fact, but his statement was that of an experienced 

homicide detective directly and unquestionably branding the Petitioner as a liar and 

“guilty” of Bailey’s murder, and Thowsen’s declaration was so prejudicial that no 

curative instruction could undo or correct its prejudice to the Petitioner’s state and 

federal constitutional rights to and unbiased and impartial jury, due process of law 

and a fair trial, yet Petitioner’s counsel made no objection and motion for a mistrial, 

and the Petitioner was further prejudiced by her counsel because by not objecting 

the issue was not preserved for appeal to the Nevada Supreme Court. 

 

Facts: 

LVMPD Detective Thomas Thowsen was the lead homicide investigator in Petitioner’s 

case. After Petitioner’s counsel concluded cross-examining Thowsen, one of the jurors submitted a 

question and the following exchange took place: 

Question by a juror. 

THE COURT: Court’s Number 59. Did you search the area near the Budget Suites 

for possible witnesses and did you ever locate where Blaise was living?  

THE WITNESS: I contacted the Budget Suites and because Blaise did not use her 

name to register there and she could not give us a name other than I believe it was 

Michelle as a first name, we had no information. It’s a huge place. They had no 

information on somebody described like Blaise. They had no reports of incidents in 

their area. So there’s no sense looking for a witness to something that we know 

didn’t happen there. We know it happened on West Flamingo. (8. App. 1410; 

Trans. XIII-159 (9-27-2006) Emphasis added to original.) 

 

Petitioner’s counsel did not object and make a motion for a mistrial based on irreparable 

contamination of the jury by Detective Thowsen’s testimony that was tantamount to a direct and 

unequivocal statement of fact that the Petitioner is a liar and guilty of Bailey’s murder. There was 

nothing for the jury to interpret about Thowsen’s statement: “So there’s no sense looking for a 

witness to something that we know didn’t happen there. We know it happened on West 

Flamingo.” 
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Detective Thowsen’s testimony was nothing less than his declarative statement that 

Thowsen and others (“we”) “know” Petitioner is guilty of murdering Bailey, because “we know” 

the incident described in her Statement did not happen at the Budget Suites Hotel, but in the trash 

enclosure at the Nevada State Bank on West Flamingo where Duran Bailey was murdered. Det. 

Thowsen’s statement of fact that Petitioner is guilty of murdering Bailey was supported by his 

improper testimony that Petitioner “jumbled” details of the crime in her Statement to “minimize” 

her involvement. (Trans. XIII–69-71 (9-27-06)) (See (uu) Ground forty-seven, for a detailed 

explanation of the prejudice to Petitioner by Thowsen’s “jumbled” and “minimization” testimony.) 

No evidence was provided during Petitioner’s trial to support Det. Thowsen’s testimony 

that Petitioner’s Statement was a de facto confession except for Det. Thowsen’s own self-serving 

testimony that “We know it happened on West Flamingo.”, and that Petitioner “jumbled” details to 

“minimize” her involvement. Detective Thowsen’s opinion expressed as a statement of fact – “So 

there’s no sense looking for a witness to something that we know didn’t happen there. We know it 

happened on West Flamingo.” – was a response by an experienced homicide detective directly and 

unequivocally branding the Petitioner as a liar and “guilty” of Bailey’s murder because he believed 

her Statement as about Bailey’s murder. 

As an authority figure entrusted to help keep the public safe from “bad people,” Thowsen’s 

branding of the Petitioner as a liar for the claims she made in her Statement about being assaulted 

at the Budget Suites Hotel, and that she was guilty was fatally prejudicial and had a profound effect 

on the jury’s decision. 

And there was a cascade effect from Detective Thowsen’s testimony. If the jurors believed 

Thowsen then they also had to believe the Petitioner lied about where she was assaulted, when she 

was assaulted, and what happened. So the direct consequence of Thowsen’s testimony was to 

fatally prejudice the Petitioner by branding everything she said in her Statement as a possible lie. 

For all practical purposes, the Petitioner’s trial was over after Thowsen’s testimony because 

nothing presented in her defense could be expected to overcome the fatal prejudice of Thowsen’s 

testimony, i.e., she “jumbled” and “minimized” the details. That at least some of the jurors made 

up their mind about the Petitioner’s guilt after Thowsen’s testimony is likely why a juror was heard 
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to state before the Petitioner presented her defense that she had determined the Petitioner was 

guilty. (See Exhibit 24, Affidavit of John Kraft.) 

In addition to doing nothing in response to Det. Thowsen’s testimony branding Petitioner as 

a liar and that she was guilty because her Statement was a de facto confession to Bailey’s murder, 

Petitioner’s counsel did not counter Detective Thowsen’s testimony by presenting testimony by a 

psychology expert. The magnitude of harm caused by counsel’s failure to make any effort to 

counter Det. Thowsen’s testimony branding Petitioner as a liar in her Statement and that she is 

guilty of Bailey’s murder, is proven by Dr. Allison D. Redlich’s post-conviction analysis of 

Petitioner’s Statement. 

After Petitioner’s direct appeal was exhausted in October 2009, the Petitioner sought to find 

a qualified psychologist willing to review the Petitioner’s Statement and associated materials on a 

pro bono basis to determine if the Petitioner’s Statement could be considered a confession, a false 

confession, or no confession to Bailey’s murder and the post-mortem cutting of his rectum. 

Psychologist Dr. Allison D. Redlich agreed to review the information in the Petitioner’s case. 

Dr. Allison D. Redlich is an Assistant Professor in the School of Criminal Justice at the 

University at Albany, State University of New York. Dr. Redlich’s doctoral degree is from the 

University of California, Davis, in Developmental Psychology, with a focus on psychology and 

law. For more than a decade she has conducted research on and written extensively about the social 

psychology of police interrogation and the causes and consequences of police-induced false 

confessions. She has researched, written and published numerous peer-reviewed articles on 

interrogation and confession in scientific journals and in scholarly books, as well as giving invited 

presentations at national conferences. Dr. Redlich is one of six experts who authored a scientific 

“white paper” on police interrogations and false confessions for the American Psychology Law 

Society, a Division of the American Psychological Association. To determine if Petitioner’s 

Statement of July 20, 2001, constitutes a confession to Duran Bailey’s murder and mutilation on 

July 8, 2001, Dr. Redlich reviewed trial testimony, and evidence and information related to the 

Petitioner’s Statement of July 20, 2001, including the audio and transcript of the Statement. Dr. 

Redlich’s report of February 10, 2010, states in part: 
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From reviewing the materials, it is my expert opinion that Ms. Lobato was not 

confessing to the murder of Mr. Bailey. Rather, she was “confessing” to an assault 

in which she was the alleged victim and in which she defended herself by 

attempting to cut the penis of a man who was allegedly sexually assaulting her. It 

appears to me that Ms. Lobato believed she was cooperating with a police 

investigation, not admitting to a murder that occurred on the other side of town 

some weeks after her alleged assault. 

Although I do not consider Ms. Lobato’s case a typical false confession case 

because she did not confess to the crime in which she was charged and convicted of, 

her case does share many hallmarks of proven false confession cases. Most notable 

are the inconsistencies between Ms. Lobato’s version of events and the objective 

facts of Mr. Bailey’s death. These inconsistencies have been documented by 

yourself and others, so I will not go into detail, but they include the date of the 

crimes, the location and time of the crimes, the supposed murder weapon, the shoe 

print left at Mr. Bailey’s crime scene (and lack of a match with Ms. Lobato’s shoes), 

and numerous others. 

In addition, in proven false confession cases, there is often no other evidence 

linking the suspect to the crime except the false confession statement. Similarly, in 

some of these cases, there is an absence of evidence that is consistent with the 

commission of the crime and/or the confession statements. To my knowledge, there 

is no physical evidence linking Ms. Lobato to Mr. Bailey’s murder, as well as a lack 

of corroborating evidence given the manner of the murder. 

Another commonality found in proven false confession cases is that the 

confession statements are not generative in they do not lead to new evidence and/or 

tell the police details that are not already known. To my understanding, Ms. 

Lobato’s statements did not provide any new evidence or information concerning 

the Bailey murder. 

Finally, I comment on Detective’s Thowsen’s claim that suspects often 

minimize their involvement with crimes. It is likely that some guilty suspects do 

minimize their involvement, in large part because police interrogators are trained to 

induce suspects to minimize. Specifically, the Reid Interrogation method (i.e., the 

most commonly used and well known method, see Inbau, Reid, Buckely, & Jayne, 

2001) trains interrogators to utilize minimizing themes and scenarios (Step 2); that 

is, scenarios that make it easier for the suspect to admit to wrongdoing. However, I 

stress that almost all, if not all, proven false confessions also contain minimization. 

For example, in the well-established proven false confession case of the five teens 

involved in the Central Park Jogger crime, the teens minimized their involvement by 

claiming actions such as holding the victim’s legs but not committing the rape itself. 

Thus, in my opinion, Ms. Lobato’s version of events should not be construed as 

minimizing or jumbling the details of the murder of Mr. Bailey, but rather construed 

as a description of the alleged assault on her. 

(See Exhibit 5, Report of Dr. Allison D. Redlich, February 10, 2010.) 

 

Dr. Redlich provides new evidence and provides the expert assessment that was not 

presented at trial for the jury to rely on in evaluating how and why the Petitioner was credible and 
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truthful in her Statement, why it is not a confession to the murder of Duran Bailey, and why 

Thowsen’s testimony was the baseless “shoot-from-the-hip” opinion of a person uneducated and 

with no formal training in psychologically analyzing a suspect’s Statement. 

Dr. Redlich explains that Petitioner’s Statement is concerned with an unrelated event in 

which Petitioner was the victim, and she defended herself “by attempting to cut the penis of a man 

who was allegedly sexually assaulting her.” (See Exhibit 5, Report of Dr. Allison D. Redlich, 

February 10, 2010, 2.) Just as important as identifying that Petitioner’s Statement is not a 

confession to Bailey’s murder, is Dr. Redlich’s conclusion that Detective Thowsen’s testimony was 

inaccurate that Petitioner “jumbled” and minimized” about Bailey’s murder in her Statement. 

Completely contrary to Det. Thowsen’s testimony that Petitioner was deceptive, Dr. Redlich 

specifically observes “that Ms. Lobato believed she was cooperating with a police investigation.” 

And, “Ms. Lobato’s version of events should not be construed as minimizing or jumbling the 

details of the murder of Mr. Bailey, but rather construed as a description of the alleged assault on 

her.” (See Exhibit 5, Report of Dr. Allison D. Redlich, February 10, 2010, 2.) 

If Petitioner’s counsel had retained Dr. Redlich or another qualified psychology expert (such 

as Dr. Richard Leo) who had testified the Petitioner did not “minimize” or “jumble” details of 

Bailey’s murder in her Statement and it is not a confession to Bailey’s murder, the jury could have 

been expected to identify that Detective Thowsen’s testimony about the Petitioner’s Statement 

completely lacked credibility. Consequently the jury would have rejected the prosecutor’s arguments 

and no reasonable juror could have found the Petitioner guilty beyond a reasonable doubt. 

The Petitioner was gravely prejudiced by her counsel’s failure to object and move for a 

mistrial after Thowsen’s de facto declaration the Petitioner was a liar in her Statement and guilty of 

Bailey’s murder, because “We know it happened on West Flamingo.”, and no curative instruction 

could overcome the jury’s fatal infection with the prejudice of Thowsen’s declaration to the 

Petitioner’s right to an impartial and unbiased jury, due process, and a fair trial. The Prejudice to 

the Petitioner by Thowsen’s declaration was compounded by her counsel’s failure to introduce 

expert psychology testimony that Petitioner’s Statement is not a confession to Bailey’s murder. If 
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the motion for mistrial had not been granted, the Petitioner was further prejudiced because by her 

counsel not objecting the issue was not preserved for appeal to the Nevada Supreme Court. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(ww) Ground forty-nine. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object and make a motion for a mistrial 

and dismissal of the charges with prejudice when Clark County Assistant District 

Attorney William Kephart’s committed egregious prosecutorial misconduct during 

his direct examination of Detective Thomas Thowsen by stating the Petitioner gave 

him “her confession,” when there was no testimony the Petitioner “confessed” to 

Bailey’s murder, and Kephart’s statement fatally contaminated the jury so that no 

curative instruction could undo the prejudicial effect of Kephart’s deliberate false 

statement to the jury that prejudiced the Petitioner’s right to an impartial and 

unbiased jury, due process and a fair trial, and the failure of Petitioner’s counsel to 

object and make a motion for a mistrial and dismissal of the charges with prejudice, 

prejudicially denied the Petitioner’s state and federal rights to effective assistance of 

counsel, and the Petitioner was further prejudiced by her counsel because by not 

objecting the issue was not preserved for appeal to the Nevada Supreme Court. 

 

Facts: 

The Petitioner was charged with murdering Duran Bailey on July 8, 2001, and cutting his 

rectum after his death (aka sexual penetration of a dead body). No evidence was introduced at trial 

the Petitioner confessed to murdering Bailey or cutting his rectum after his death in her Statement 

or during any conversation with homicide Detectives Thomas Thowsen and James LaRochelle or 

any other person. No physical, forensic, medical, eyewitness, documentary, surveillance or 

confession evidence was introduced at trial the Petitioner was anywhere in Clark County at any 

time on July 8, 2001, the day of Duran Bailey’s murder. With no evidence the Petitioner was 

within 170 miles of Las Vegas on July 8, the prosecution had to somehow make the jury believe 

the Petitioner had confessed to murdering Duran Bailey. 

During the direct examination of LVMPD homicide Detective Thomas Thowsen, Clark 

County Assistant District Attorney William Kephart the following exchange took place: 

Q. Okay. And in respect to that, you had indicated that you had done other 

investigations with regards to speaking to Dixie and Michelle and Laura; other 
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individuals in this case; the defendant; who gave you her confession, and you -- did 

you do anything to determine whether or not there was any other report of an injury 

involving a knife wound to a man’s penis?  

A. Yes, I did. (8 App. 1385); Trans. XIII–59-60 (9-27-06)) 

 

Petitioner’s counsel did not object and make a motion for a mistrial based on Kephart’s 

egregious prosecutorial misconduct, even though Kephart clearly and unequivocally stated the 

Petitioner gave Thowsen “her confession” – which only could have been in her Statement or during 

unrecorded conversations with Detectives Thomas Thowsen and James LaRochelle when she was 

arrested on July 20, 2001. Yet, there is no confession to Bailey’s murder in Petitioner’s Statement 

and there is no record that either Thowsen or LaRochelle claimed the Petitioner confessed to his 

murder. The Petitioner’s Arrest Report doesn’t claim the Petitioner confessed in her Statement or 

during any conversation with the Detectives, nor does the LVMPD Officer’s Report of August 22, 

2001, claim the Petitioner confessed. 

So there is evidence in any document introduced at trail or referenced during the trial by 

any witness that the Petitioner confessed to Bailey’s murder. Kephart fabricated his statement “the 

defendant, who gave you her confession” out of thin air, because it has no basis in reality or the 

evidence introduced at trial. Even though Kephart fabricated his statement, as the public’s 

representative the jury would be expected to take it at face value. 

Although Petitioner’s counsel did not object, a motion for a mistrial was the only 

reasonable correction to Kephart’s statement, because no curative instruction could have undone 

the damage to Petitioner’s due process right, her right to a fair trial, and her right to an impartial 

and unbiased jury, because they could have reasonably assumed Kephart’s statement as true and 

the Petitioner did confess, and that her counsel’s objection was a legal stratagem to keep that 

information from the jury.  

On the other hand, since Petitioner’s counsel did not object to Kephart’s gross prosecutorial 

misconduct of declaring the Petitioner gave “her confession” to Thowsen, the jurors could be expected 

to have believed the Petitioner did “confess,” when no evidence was presented during Petitioner’s 

almost four week trial that she did so. Kephart’s unchallenged and false declaration the Petitioner gave 

“her confession” to Thowsen for accused crimes can be expected to have had a significant and 
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prejudicial impact on the jury’s deliberations and finding that the Petitioner was guilty. 

The Petitioner was extremely prejudiced by her counsel’s failure to object and make a 

motion for a mistrial when Kephart falsely stated the Petitioner gave Thowsen “her confession.” 

And because Kephart deliberately and falsely stated the Petitioner gave “her confession” to 

Thowsen to prejudice the Petitioner’s state and federal constitutional rights to an impartial and 

unbiased jury, due process and a fair trial, the Petitioner was further prejudiced by her counsel’s 

failure to object and make a motion for dismissal of the charges with prejudice based on Kephart 

and the prosecution’s extreme prosecutorial misconduct that was intended to interfere with the fair 

administration of justice. The bell of Kephart’s fabricated statement and its effect on the jurors 

could not be unrung by a curative instruction, so Kephart’s statement about the Petitioner’s non-

existent confession was fatally prejudicial to the Petitioner’s rights. Consequently the only cure 

was a mistrial, and the appropriate sanction for Kephart’s egregious prosecutorial misconduct was 

dismissal of the charges with prejudice. If the motion for mistrial had not been granted, the 

Petitioner was further prejudiced because by her counsel not objecting the issue was not preserved 

for appeal to the Nevada Supreme Court. 

Petitioner incorporates by reference the facts in the supporting documents. Petitioner 

requests an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(xx) Ground fifty. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to use available evidence to expose 

during cross-examination of Detective Thomas Thowsen that his testimony was not 

credible that he contacted hospital personnel and urologists in Las Vegas regarding 

a slashed or severed penis in May, June and July 2001; that he had his secretary 

search for reports filed by medical providers pursuant to NRS 629.041 related to a 

groin area or penis injury in May, June and July 2001 in Las Vegas; and that he 

went to the Budget Suites Hotel on Boulder Highway to investigate the Petitioner’s 

Statement on July 20, 2001, that “over a month ago” she fought off a rape attempt 

by cutting once at her assailant’s penis, and if the jury had known Thowsen’s 

testimony wasn’t credible, individually or cumulative with other evidence, no 

reasonable juror could have found the Petitioner guilty beyond a reasonable doubt, 

under the standards established by the state and federal constitutional rights of the 

Petitioner to due process of law and a fair trial. 
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Facts:  

The prosecution’s key law enforcement witness during Petitioner’s trial was LVMPD 

Detective Thomas Thowsen. Det. Thowsen was the lead homicide detective in Petitioner’s case, 

and his partner was Detective James LaRochelle. The Las Vegas Metropolitan Police Department 

Officer’s Report dated August 22, 2001, meticulously details what Thowsen and LaRochelle did 

during their investigation of Duran Bailey’s murder. The Officer’s Report includes the name and 

address of every individual and organization the detectives contacted, and it also records the date 

and time of when those contacts were made. Nowhere in the Officer’s Report is it mentioned: 

● That Detective Thowsen or his secretary searched for reports filed with the LVMPD 

under NRS 629.041 for groin area or penis wounds in May, June and July 2001. 

● That Detective Thowsen contacted hospitals concerning treatment of an injured or 

severed penis in May, June and July 2001. 

● That Detective Thowsen contacted urologists concerning repair of a severed penis in 

May, June and July 2001. 

● That Detective Thowsen went to the Budget Suites Hotel on Boulder Highway in east Las 

Vegas to investigate the Petitioner’s Statement that she was assaulted there “over a month” 

prior to July 20, 2001 (which was weeks before Bailey’s murder). 

Thowsen testified to the following on May 10, 2002, during Petitioner’s trial: 

THE COURT: The record shall reflect that when he said in here somewhere he 

referred to a black binder that’s to his right, which contains numerous documents, is 

about five inches thick. 

Q (By Mr. Kohn) I believe that’s his homicide book, is that correct detective? 

A  (By Mr. Thowsen) That’s correct. 

Q  And that has everything you did in the case; everything that was done in the 

case; is that correct? 
A  Yes. (3 App. 734-735; Trans. III-99-100 (5-10-02)) (Emphasis added to original.) 

 

Petitioner’s counsel did not question Thowsen about the completeness of his “homicide 

book” at Petitioner’s second trial. 

In her Statement on July 20, 2001, audio recorded by Detectives Thowsen and LaRochelle, 

Petitioner described being sexually assaulted “over a month ago” in the parking lot of the Budget 
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Suites Hotel near Sam’s Town (Casino) on Boulder Highway in east Las Vegas around or after 

midnight, and that she escaped from her assailant after attempting once to cut his exposed penis. 

During Petitioner’s trial Thowsen testified on direct examination that to try and verify 

Petitioner’s account he searched for reports filed with the LVMPD by Las Vegas medical care 

providers in May, June and July 2001 for knife wounds to the groin area or penis, and that he found 

no reports. The reports are required by NRS 629.041 to be filed for the treatment of non-accidental 

gunshot and knife wounds. On cross-examination Detective Thowsen changed his testimony. He 

testified that he delegated the search to his secretary, and that she found no reports. When asked on 

cross-examination if he recorded anything regarding the search for the NRS 629.041 reports, 

Thowsen responded, “It’s not in a specific document, no.” (8 App. 1399; Trans. XIII-114 (9-27-

2006)) 

Petitioner’s counsel did not follow up by questioning Thowsen that his testimony he had no 

record of the investigation for reports filed under NRS 629.041 was contrary to his prior testimony 

that “everything that was done in the case” was in his 5" thick black “homicide book.” Neither did 

Petitioner’s counsel question Thowsen about why the Officer’s Report does not include any 

mention of a search by any person for any reports filed under NRS 629.041. 

Thowsen also testified on cross-examination that to investigate if a man’s penis had been 

cut or severed in May, June and July 2001, “I personally telephoned hospitals.” (Trans. XIII-113 

(09-27-06)), and, “Well, I also spoke with urologists in the Valley.” (8 App. 1399; Trans. XIII-114 

(9-27-2006)) Thowsen testified that all his inquires were negative for a slashed or severed penis. 

Petitioner’s counsel asked Thowsen during cross-examination: 

Q. Okay. And did you prepare a report on the results of this investigation?  

A. I did not. (Trans. XIII-114 (09-27-06)) 

 

Petitioner’s counsel did not follow up by questioning Thowsen that his testimony he did not 

make a report of his contacts with hospital personnel and urologists was contrary to his prior 

testimony that “everything that was done in the case” was in his 5" thick black “homicide book.” 

Neither did Petitioner’s counsel question Thowsen about why the Officer’s Report does not include 

any mention of him contacting hospital personnel and urologists. 
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Thowsen also testified on cross-examination that to try and verify Petitioner’s account he 

went to the Budget Suites Hotel at 4855 Boulder Highway “within a few days” of her arrest. 

During Thowsen’s cross-examination the following exchange took place: 

Q (By Mr. Schieck) Did you go out to the Budget Suites on the Boulder Highway? 

A (By Mr. Thowsen) Yes, I did. (8 App. 1392; Trans. XIII-88 (09-27-06)) 

And, 

Q (By Mr. Schieck) And you didn’t look for a crime scene. You talked to the 

manager and that was it? 

A (By Mr. Thowsen) That’s correct. (8 App. 1411, Trans. XIII-165 (09-27-06)) 

 

And, 

Q  Did you prepare a report on that? 

A  No, I did not. (App. 8, 1412, Trans. XIII-166 (09-27-06)) 

 

Petitioner’s counsel did not follow up by questioning Thowsen that his testimony he had no 

record of his investigation at the Budget Suites Hotel was contrary to his prior testimony that 

“everything that was done in the case” was in his 5" thick black “homicide book.” Neither did 

Petitioner’s counsel question Thowsen about why the Officer’s Report does not include any 

mention of him investigating at the Budget Suites Hotel. 

There is no record anywhere that Thowsen conducted any of the four “investigations” that 

he testified he conducted to verify the assault described in the Petitioner’s Statement. Yet, the 

Petitioner’s counsel did not question Thowsen about why there is nothing about any of those 

investigations in the Officer’s Report, or in his black “homicide book” that he agreed in his 

previous testimony has “everything that was done in the case.” 

The prosecution’s case depended on undermining the Petitioner’s description in her 

Statement that “over a month ago” at the Budget Suites Hotel she fought off a sexual assault by 

trying once to cut her assailant’s penis. The prosecution relied on the negative results of Thowsen’s 

four alleged investigations to undermine the Petitioner’s credibility and the truthfulness of her 

Statement’s description of when and where she was attacked, and what happened. Consequently, 

the Petitioner was gravely prejudiced by her counsel’s failure to even attempt to cross-examine 

Thowsen to expose that there was no rational basis for the jurors to believe he conducted any of the 

four alleged investigations – because if he had done so he would have kept a record of them in his 

Michelle
Text Box
001398



 

  

250 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

black “homicide book” and they would have been documented in the Officers Report, particularly 

because the negative results of the four investigations support the allegation the Petitioner 

committed her accused crimes. If Petitioner’s counsel had cross-examined Thowsen about the four 

alleged investigations it would have provided a factual basis for the jury to have determined his 

testimony about the investigations was not credible and untruthful, and with no basis to doubt the 

Petitioner’s account in her Statement of being assaulted, no reasonable juror could have found the 

Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(yy) Ground fifty-one. 
Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object on confrontation grounds to the 

hearsay testimony of LVMPD Detective Thomas Thowsen about what he said his 

secretary told him she had learned from searching for reports by Las Vegas medical 

care providers filed under NRS 629.041 for May, June and July 2001, and his hearsay 

testimony about what he said Las Vegas hospital personal and urologists told him 

regarding the treatment of an injured or severed penis during May, June and July 2001, 

and if Petitioner’s counsel had objected on confrontation grounds Thowsen’s hearsay 

testimony would have been stricken under Crawford v. Washington, 541 US 36 (2004) 

et al, and if the jury had not been allowed to consider Thowsen’s hearsay testimony 

undermining the Petitioner’s credibility and truthfulness in her Statement of July 20, 

2001, individually or cumulative with other evidence, no reasonable juror could have 

found the Petitioner guilty beyond a reasonable doubt, under the standards established 

by the state and federal constitutional rights of the Petitioner to confront witnesses 

against her, due process of law and a fair trial. 

 

Facts: 

The pillar of the prosecution’s case was their contention the Petitioner was not credible and 

not truthful in her Statement of July 20, 2001, in which she described “over a month ago” being 

sexually assaulted at the Budget Suites Hotel on Boulder Highway in east Las Vegas, and that she 

defended herself by trying once to cut her “huge” attacker’s penis with her pocket butterfly knife. 

The prosecution had to undermine Petitioner’s credibility and truthfulness because if the incident 

occurred when, where and how the Petitioner described it, then her Statement and comments to many 

people about the attack had nothing to do with Duran Bailey’s murder and the post-mortem cutting of 
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his rectum. With no physical, forensic, medical, eyewitness, documentary, surveillance or confession 

evidence that at any time on July 8, 2001, the Petitioner was in Clark County, or Las Vegas, or at the 

Nevada State Bank, or inside the bank’s trash enclosure where Bailey was murdered, the prosecution 

had to rely on somehow characterizing her Statement as a confession of guilt. 

Consequently, a prosecution tactic to establish the Petitioner was not credible and not truthful in 

her Statement’s description of when, where and how she was attacked, was to present Detective 

Thowsen’s direct testimony that he personally conducted a search of NRS 629.041 reports by Las 

Vegas medical care providers filed in May, June and July 2001 for treatment of a non-accidental 

“slashed or severed penis.” (Trans. XIII-62 (09-27-06)) (See Exhibit 74, NRS 629.041) Thowsen 

testified, “I found no slashed or severed penis.” (Trans. XIII-62 (09-27-06)) On cross-examination 

Thowsen changed his testimony. He did not conduct a search of NRS 629.041 reports, but his secretary 

did, and she told him the results of her efforts. (Trans. XIII-112-4 (09-27-06)) The continuation during 

cross-examination of Thowsen’s direct testimony about the NRS 629.041 reports led to him testify, “I 

personally telephoned hospitals.” (Trans. XIII-113 (09-27-06)), and “I also spoke with urologists in the 

Valley.” (Trans. XIII-114 (09-27-06)) Thowsen testified that all his inquires were negative for a slashed 

or severed penis. Petitioner’s counsel asked Thowsen during cross-examination: 

Q. Okay. And did you prepare a report on the results of this investigation?  

A. I did not. (Trans. XIII-114 (09-27-06)) 

 

So Thowsen provided direct hearsay and double hearsay testimony as to what his unnamed 

secretary told him about her search for reports, and hearsay and double hearsay testimony on cross-

examination about what unnamed persons from unidentified hospitals and unnamed urologists 

from unnamed clinics told him about the contents of reports or that they did not treat a slashed or 

severed penis in May, June or July 2001. Furthermore, Thowsen testified he did not memorialize in 

writing anything that was reported to him by those many unnamed people, making the direct 

testimony of his secretary, the hospital personnel and urologists, and the opportunity of Petitioner’s 

counsel to cross-examine them, even more important. 

Thowsen’s testimony was not only hearsay and double hearsay, but it created the situation 

that all the medical care providers who prepared the NRS 629.041 reports he said his secretary told 
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him she searched for, and the hospital personnel and urologists that Thowsen’s said he talked with 

were de facto witnesses testifying in absentia against the Petitioner via Thowsen without her 

having any opportunity to cross-examine them and elicit testimony consistent with her Statement, 

and that undermined the truthfulness of Thowsen’s testimony. Thowsen testified he gathered the 

information from his secretary, the hospital personnel and the urologists as part of his investigation 

and the prosecution’s preparation for the Petitioner’s trial, which renders the reporting of that 

information to him testimonial in nature. And that information formed a key part of Thowsen’s trial 

testimony and the prosecution’s argument to the jury for the Petitioner’s conviction. However, 

Petitioner’s counsel did not object to Thowsen’s hearsay testimony on the basis it violated the 

Petitioner’s state and federal constitutional right to confront the witnesses against her. 

Petitioner was extremely prejudiced by counsel’s failure to object to any of Thowsen’s 

multiple acts of hearsay and double hearsay testimony on confrontation grounds, because the 

prosecution relied on Thowsen’s hearsay testimony to argue to the jury that there is no record of a 

slashed or severed penises in Las Vegas in May, June and July 2001. Consequently, the 

prosecution was able to attack Petitioner’s credibility and truthfulness by characterizing her 

Statement as a de facto confession to Duran Bailey’s murder and the cutting of his rectum, and that 

her Statement does not describe her defending herself against a sexual assault at the Budget Suites 

Hotel on Boulder Highway that occurred weeks prior to Bailey’s murder. If Thowsen’s hearsay 

testimony had been stricken and the jury admonished to disregard it, the jury would have had no 

evidence upon which to determine the Petitioner was not truthful in her Statement, no reasonable 

juror could have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(zz) Ground fifty-two. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the U.S. Constitution, and prejudiced by counsel’s objectively 

unreasonable failure to object and make a motion for a mistrial because ADA William 

Kephart committed egregious fraud on the court by deliberately misrepresenting to 

Judge Valorie Vega that Detective Thomas Thowsen was not going to provide hearsay 

testimony about NRS 629.041 reports filed in May, June and July 2001, and after 

Thowsen’s direct testimony was exposed as hearsay during cross-examination, Kephart 

committed additional egregious fraud on the court by misrepresenting to Judge Vega 

that Thowsen had not provided hearsay testimony, and as a result of Kephart’s 

egregious prosecutorial misconduct Thowsen also provided hearsay testimony about 

what he was allegedly told by hospital personnel and urologists, and ADA Sandra 

DiGiacomo aided and abetted Kephart’s frauds on the court, and furthermore Kephart 

suborned perjury from Thowsen on direct examination about his non-exist search for 

NRS 629.041 reports, and because of Kephart and DiGiacomo’s egregious 

prosecutorial misconduct of deliberately trying to sabotage the fair administration of 

justice and deprive the Petitioner of her state and federal constitutional rights to due 

process of law and a fair trial, the curative action was dismissal of the charges against 

the Petitioner with prejudice, but the Petitioner’s counsel made no motion for dismissal, 

and the Petitioner was further prejudiced because by not objecting to Kephart’s frauds 

on the court, DiGiacomo’s aiding and abetting, and Kephart’s subornation of perjury, 

those issues were not preserved for appeal to the Nevada Supreme Court. 

 

Facts: 

In the Petitioner’s Statement on July 20, 2001, audio recorded by lead homicide Detective 

Thomas Thowsen and his partner Detective James LaRochelle, she described being sexually 

assaulted “over a month ago” in the parking lot of the Budget Suites Hotel on Boulder Highway in 

east Las Vegas around or after midnight, and that she escaped from her assailant after trying once 

to cut his exposed penis. 

The prosecution’s case depended on discrediting the Petitioner’s description of when, 

where and what type of attack occurred, because they had to convince the jury that what she was 

talking about in her Statement was Bailey’s murder and the post-mortem cutting of his rectum at 

the Nevada State Bank’s trash enclosure 12 days before her interrogation. Key to that strategy was 

having Detective Thowsen testify that he could find no evidence that another man in Las Vegas 

experienced a cut or severed penis in May, June and July 2001. 

During Thowsen’s direct examination Clark County Assistant District Attorney William 

Kephart asked Thowsen several questions about NRS 629.041, which requires medical care 
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providers to file a report with local law enforcement authorities about their treatment of what they 

believe are non-accidental gunshot and knife wounds. Petitioner’s counsel requested a bench 

conference to clarify where Kephart was going with Thowsen’s testimony. Kephart represented to 

Judge Vega that Thowsen was going to provide testimony based on his personal knowledge of 

reviewing the NRS 629.041 reports. Judge Vega ruled that Kephart could question Thowsen about 

his search for the NRS 629.041 reports. (8 App. 1414-15; XIII-176-180 (9-27-06)) 

Thowsen testified on direct examination that to try and verify Petitioner’s account in her 

Statement he searched for reports filed with the LVMPD under NRS 629.041 in May, June and 

July 2001 for knife wounds to the groin area or the penis, and that he found no reports. On cross-

examination Thowsen changed his testimony. He testified that he didn’t personally search for the 

reports. He delegated the search to his secretary, and he said she told him that she searched the 

NRS 629.041 reports for May, June and July 2001 and found none about a knife wound to a man’s 

groin area or penis. During a continuation of the cross-examination that elicited Thowsen’s 

admission that he testified falsely on direct examination about the reports, Thowsen provided 

hearsay testimony about what he said he was told by hospital personnel and urologists. Thowsen’s 

hearsay testimony was that that all his inquires were negative for a slashed or severed penis. When 

asked on cross-examination if he recorded his investigation, Thowsen replied, “It’s not in a specific 

document, no.” (8 App. 1399; Trans. XIII-117 (09-27-2006)) 

Petitioner’s counsel made a motion to strike Thowsen’s hearsay direct testimony about his 

secretary’s search for NRS 629.041 reports, and to strike his hearsay testimony on cross-

examination about what he said he was told by hospital personnel and urologists. At the end of the 

day when Judge Valorie Vega considered the motions, Petitioner’s counsel David Schieck stated: 

“We’d object that it’s hearsay and the Court allowed him to testify. We want to renew that motion 

and make a motion to strike his testimony in that regard …” (8 App. 1414; XIII-176, 9-27-06)) The 

purpose of cross-examination is to test the veracity of a witness’ testimony on direct examination, 

and Thowsen’s cross-examination is a classic example of how it can expose a witness’ direct 

testimony was false and contrived. 
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ADA Sandra DiGiacomo attempted to divert the court’s attention away from the issue of 

Thowsen’s hearsay direct testimony by saying the prosecution could subpoena records from ten 

hospitals to show there were no injured penises. Judge Vega then said: 

“THE COURT: -- objection at sidebar was as to hearsay and we had discussion at 

sidebar that -- cause my initial impression was that Detective Thowsen himself had 

called the hospitals and was going to rely what the hospital personnel had told him 

and Mr. Kephart said, no, that that was not the case. That he had internally reviewed 

reports from Metro that were negative. And that is what Detective Thowsen initially 

testified to so I want to go back to my notes.” (App. 8, 1414; XIII-177, 9-27-06) 

(Underlining added to original.) 

 

DiGiacomo again attempted to divert the court’s attention away from the issue of 

Thowsen’s hearsay direct testimony by pointing out to Judge Vega that Thowsen’s testimony about 

what he was told by hospital personnel was elicited during cross-examination. 

At that point Vega had made it clear that Kephart had specifically told her during the bench 

conference that Thowsen’s direct testimony was going to be that “he had internally reviewed 

reports from Metro.” Kephart did elicit that testimony from Thowsen on direct examination, but on 

cross-examination Thowsen admitted his testimony was not true. He did not search for any NRS 

629.041 reports: he testified his secretary told him that she had done so.  

During the discussion after Thowsen testified, Kephart made additional misrepresentations 

to Judge Vega about Thowsen’s direct testimony that he searched the NRS 629.041 reports, which 

he admitted on cross-examination he knew nothing about personally, but his secretary told him she 

had searched the reports: 

“MR. KEPHART: As I recall specifically in that area because I knew what Mr. 

Schieck was objecting to. His testimony on direct was he searched for reports and 

that and found -- and within the department and nothing had been reported and it 

was left at that. … but he testified on direct that he found no reports. And my 

specific direct was aimed as to the statute as to whether or not there was any reports 

made resulting in information about a person being stabbed or cut with a knife and 

we talked here specifically about in the groin area slashed with a knife or whatever 

and he said nothing was reported like that. And now Mr. Schieck said, well, what, 

did you talk to -- you know, he went on beyond reports based on cross-

examination.” (8 App. 1415; XIII-179, 9-27-06) 

 

Kephart obfuscated the issue that he elicited Thowsen’s hearsay testimony on direct 
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examination after lying to Judge Vega that Thowsen had personal knowledge about the reports; by 

again lying to Judge Vega that Thowsen didn’t provide any information during his direct 

examination that suggested his testimony was hearsay. And Kephart further lied to Judge Vega 

about the issue of Thowsen’s hearsay on direct examination by telling Vega that Petitioner’s 

counsel was objecting to information elicited from Thowsen during cross-examination. 

Petitioner’s counsel did not bring to Judge Vega’s attention the fraud on the court Kephart 

was perpetrating by his repeated lying to Judge Vega about what Thowsen’s testimony was going 

to be, and then what his testimony actually was on direct examination about his secretary and the 

NRS 629.041 reports. Neither did Petitioner’s counsel bring to Judge Vega’s attention that Kephart 

suborned perjury from Thowsen on direct examination about his non-exist search for NRS 629.041 

reports. 

Petitioner’s counsel also did not bring to Judge Vegas attention that Kephart was 

misleading her because Thowsen’s hearsay and double hearsay testimony on direct examination 

about the reports could not be exposed until the defense had an opportunity to cross-examine 

Thowsen. It was discovered during cross-examination that Thowsen lied during his direct 

testimony, and that he in fact provided hearsay and double testimony about what he said his 

secretary told him about the NRS 629.041 reports. Petitioner’s counsel did not clarify the issue that 

Thowsen’s testimony about contacting hospital personnel and urologists was a direct consequence 

and continuation of his cross-examination that exposed Thowsen had fabricated his direct 

testimony about personally searching for the NRS 629.041 reports. If Kephart had not successfully 

duped Judge Vega into allowing Thowsen to lie during his direct examination about personally 

searching for the NRS 629.041 reports, then he never would have asked the questions during cross-

examination that resulted in his hearsay and double hearsay testimony about what he said he was 

told by hospital personnel and urologists in Las Vegas. 

Since Petitioner’s counsel did not bring to Judge Vega’s attention Kephart’s multiple frauds 

on the court, Thowsen’s perjury, and DiGiacomo’s attempts to divert Judge Vega’s attention from 

what they had done to ensure the jury would hear and be allowed to consider Thowsen’s hearsay 

and double hearsay testimony about the NRS 629.041 reports that he had no personal knowledge 
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of, Vega rewarded the blatant dishonesty of Kephart, Thowsen and DiGiacomo by ruling: “The 

motion to strike is denied. The State limited either examination to avoid the hearsay.” Crime does 

pay. At least when it is two Clark County Assistant District Attorneys and a Las Vegas 

Metropolitan Police Department homicide detective pulling off the crime in a Las Vegas courtroom 

right under the nose of the judge. 

If Kephart had not lied to Judge Vega that Thowsen’s direct testimony would be based on his 

personal knowledge– she would not have been duped into allowing Thowsen’s hearsay testimony 

about the absence any NRS 629.041 reports about an injured penis in May, June and July 2001. 

If Kephart had not lied to Judge Vega after Thowsen testified that his direct testimony 

about the absence of NRS 629.041 reports and an injured penis was not hearsay – she would have 

stricken Thowsen’s hearsay testimony from the record. 

And if Kephart had not lied to Judge Vega after Thowsen testified that his hearsay 

testimony on cross-examination about what he said he was told by hospital personnel and 

urologists was not a continuation of his hearsay testimony on direct examination about the search 

of NRS 629.041 reports, Judge Vega would have stricken that testimony from the record. Judge 

Vega’s ruling was the direct result of the multiple frauds on the court that Kephart perpetrated by 

his lies to deceive Judge Vega about Thowsen’s hearsay testimony, both before and after he 

testified. And Kephart was aided by DiGiacomo’s subterfuge of running interference for Kephart. 

However, Petitioner’s counsel did not object to Kephart’s egregious prosecutorial 

misconduct of repeatedly lying to Judge Vega to perpetrate a fraud on the court, or his subornation 

of Thowsen’s perjury on direct examination. Neither did Petitioner’s counsel make a full record of 

how Thowsen’s cross-examination hearsay testimony about what the hospital personnel and 

urologists told him was intertwined with and a continuation of his direct hearsay testimony about 

the NRS 629.041 reports that he said his secretary told him about. 

Consequently, Kephart and DiGiacomo were rewarded by Judge Vega for their egregious 

prosecutorial misconduct and Kephart’s repeated lying to Judge Vega on the record, when she 

denied the objection by Petitioner’s counsel to Thowsen’s hearsay testimony and the motion to 

strike his testimony. 
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Petitioner’s counsel raised the issue of Thowsen’s hearsay testimony on direct and cross-

examination in her direct appeal to the Nevada Supreme Court. Petitioner’s Appeal Brief argued 

Judge Vega abused her discretion by not sustaining the Petitioner’s objection to Thowsen’s hearsay 

testimony on direct and cross-examination about what he said his secretary told him about her 

search of NRS 629.041 reports, and what he said hospital personnel and urologists told him. 

During oral arguments Petitioner’s counsel David Schieck argued that Thowsen’s hearsay 

and double hearsay testimony should have been stricken by Judge Vega. During his argument 

Schieck outlined Kephart’s subterfuge in duping Judge Vega to admit Thowsen’s hearsay 

testimony. Schieck did everything but use the word conspiracy to describe the coordinated effort 

between Kephart, DiGiacomo and Thowsen to deceive and confuse Judge Vega into allowing 

Thowsen to knowingly contaminate the jury with his hearsay and double hearsay testimony on 

direct and cross-examination. The following is an excerpt of Schieck’s oral argument: 

Mr. Schieck: … They had pre-trialed him, he had told them what he had done, they 

were fully aware of it. When we approached the bench, they told the Court that he 

had done it when, in fact, he hadn’t done it, and that’s what created the problem 

when we continued to ask him questions. The State.... 

Court:  As to this issue, could you clarify the issue as to what you’re talking about 

and the offer by the State to bring forth the custodians of record from the various 

hospitals, as to this issue? 

Mr. Schieck: They did -- when I renewed my objection after it was clear that it was 

hearsay and it was improper, and I asked that his testimony be stricken, they said, 

“Oh, we’ve already got under subpoena the hospitals in order to prove that.”  That’s 

because they must have known that his testimony was hearsay and if we objected, 

they were going to have to do that. They made no offer of proof as to what 

hospitals, they had every opportunity to bring that in and didn’t bring it in. … 

… 

Mr. Schieck: …. if you read the sequence of how this questioning went and how we 

got to the point we were at, you will see that there was, there was this information 

given to the Court when the initial ruling was made, and it started to peel away, peel 

away, peel away till we get to the point where they don’t want to bring in those 

health care providers; they prefer to have Detective Thowsen summarize what 

happened with every health care provider in Clark County. 

(Nevada Supreme Court oral argument in State of Nevada vs. Kirstin Blaise Lobato, 

No. 49087, on October 17, 2008. Emphasis added to original.) (Audio of Nevada 

Supreme Court oral arguments available at,  

www.justicedenied.org/kl/lobato_NSC_arguments_10-7-08.mp3)  
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Schieck did not argue, and it was not included in the Petitioner’s appeal to the Nevada 

Supreme Court, that Kephart and DiGiacomo’s deceptions constitute egregious frauds on the court 

that prejudiced the Petitioner and affected the jury’s verdict. Thowsen’s hearsay and double-

hearsay testimony about what the NRS 629.041 reports and what he said he was told by hospital 

personnel and urologists was indispensible to the prosecution. It was the only evidence that could 

be characterized as providing a link between the Petitioner’s Statement and Bailey’s murder: If no 

penis injuries were reported in Las Vegas in May, June and July 2001 – then her Statement must be 

about Bailey’s murder. Or so the prosecution argued. 

The NSC ruled that Thowsen’s direct testimony was hearsay, but possibly due to the 

incomplete record because Judge Vega cut the hearing short, it ruled Thowsen’s cross-examination 

hearsay testimony was invited error by Petitioner’s counsel. (Lobato vs. Nevada, No. 49087 (NV 

Supreme Ct, 02-05-2009), Order of Affirmance) Also possibly due to the incomplete record, the NSC 

ruled Thowsen’s hearsay testimony was harmless error. The NSC was not cognizant when it made it 

ruling of the magnitude of what had transpired in Judge Vega’s courtroom related to the frauds on the 

court perpetrated by Kephart and DiGiacomo in deceiving Judge Vega into first allowing, and then 

declining to strike Thowsen’s hearsay and double hearsay testimony on direct and cross-examination. 

The egregious prosecutorial misconduct of ADA Kephart and DiGiacomo’s frauds on the 

court was waived as an appealable issue by the failure of Petitioner’s counsel to object that Kephart 

lied repeatedly on the record to Judge Vega so she would rule favorably for the prosecution 

regarding Thowsen’s hearsay testimony. Likewise, Petitioner’s counsel did not object to Kephart’s 

egregious prosecutorial misconduct of suborning perjury from Thowsen on direct examination 

about his non-existent search for NRS 629.041 reports. 

The Petitioner was prejudiced because if her counsel had properly objected to Kephart and 

DiGiacomo’s fraud on the court, and Kephart’s subornation of perjury, those issues could have 

been raised in her direct appeal. If they had been raised as an issue the NSC would almost surely 

have ruled that all of Thowsen’s hearsay testimony was prejudicial error and reversed the 

Petitioner’s conviction. For the NSC to have done otherwise would have rewarded the prosecution 

for Kephart and DiGiacomo’s fraudulent misrepresentations to Judge Vega to win favorable rulings 
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about Thowsen’s hearsay and double hearsay testimony on direct and cross-examination. And it 

would have left Kephart subornation of Thowsen’s perjury about personally conducting the NRS 

629.041 searches unpunished and emboldened him to continue freely subverting the administration 

of justice with the sanction of the Court. 

The circumstances of ADA Kephart and DiGiacomo’s frauds on the court demand a full 

evidentiary hearing during which all the relevant parties and material witnesses testify. In particular 

testimony must be obtained from ADA Kephart and Judge Vega about whether and how their 

relationship while colleagues in the Clark County District Attorney’s Office influenced her to 

tolerate and condone Kephart’s multiple lies to her about Thowsen’s hearsay testimony, and the 

influence that relationship had on her decision to deny the motion of Petitioner’s counsel to strike 

Thowsen’s hearsay testimony. The testimony of Kephart, DiGiacomo, and Vega as material 

witnesses, and her court personnel, will also reveal what unrecorded ex parte communications 

occurred between them during Petitioner’s trial concerning Thowsen’s hearsay testimony. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(aaa) Ground fifty-three. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to use available information to cross-

examine LVMPD Detective Thomas Thowsen about his false and possibly 

perjurious testimony about comments he alleged the Petitioner made about the 

holding cell she was in at the Clark County Detention Center after her arrest on July 

20, 2001, and to object to the prosecution’s false statements about Thowsen’s 

testimony during closing and rebuttal arguments, and if the jury had known 

Thowsen’s testimony was false and possibly perjurious, and the prosecution’s 

arguments were false statements about Thowsen’s testimony, individually or 

cumulative with other evidence, no reasonable juror could have found the Petitioner 

guilty beyond a reasonable doubt, under the standards established by the state and 

federal constitutional rights of the Petitioner to due process of law and a fair trial.  

 

Facts:  

To try and tie the Petitioner to Bailey’s murder the prosecution argued to the jury that while 

the Petitioner was in a Clark County Detention Center cell after her arrest on July 20, 2001, she 
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described the trash enclosure where Bailey was murdered to LVMPD Detective Thomas Thowsen 

(and his partner James LaRochelle, who did not testify). Detective Thowsen testified at trial: 

Q. What did she tell you? 

A. While she was standing in this room getting photographed she looked around at 

it and she made the comment that this looked similar to the structured area where 

the attack had occurred and made the comment that she could look up and see the 

covered parking from the parking lot from the position. 

(Trans. XIII - 50-51 (9-27-06) Underlining added to original.) 

 

During cross-examination Petitioner’s counsel did not question Thowsen to expose 

inconsistencies between his trial testimony about the holding cell and the Arrest Report written the 

day of her arrest, his preliminary hearing testimony 18 days after her arrest, the LVMPD Officer’s 

Report written by Thowsen and his partner James LaRochelle 15 days after the preliminary 

hearing, and Thowsen’s testimony during the Petitioner’s first trial. The Arrest Report states: 

“While at CCDC, Lobato told Detective Thowsen and I that the incident occurred in 

an enclosed area similar to the jail cell, but smaller.” (Arrest Report, ID/Event No. 

1691351, Lobato, Kirstin Blaise, July 20, 2001, LVMPD. Underlining added to 

original.) 

 

Contrary to Thowsen’s trial testimony, the Arrest Report has the Petitioner saying that the 

“area” in which she was attacked was smaller than the holding cell. The trash enclosure where 

Bailey was murdered is twice or more larger than the holding cell, so the Petitioner could not have 

been referring to the trash enclosure. Also contrary to Thowsen’s trial testimony, the Arrest Report 

does not have the Petitioner saying anything about what she could or couldn’t see when looking up. 

The single most distinctive feature of the trash enclosure is the unmistakable wire mesh fencing 

material that is only inches above one’s head, yet Thowsen doesn’t even claim in his testimony the 

Petitioner said anything about the wire mesh ceiling. Furthermore, a police photo taken the 

morning after Bailey’s murder doesn’t show “the covered parking” that Thowsen claimed in his 

testimony. What you could clearly see from inside the trash enclosure is lots of trash on top of the 

wire mesh, but Thowsen did not claim in his testimony that the Petitioner made any comment 

about the very visible trash. (See Exhibit 61, Trash Enclosure Wire Mesh.) So Thowsen claimed in 

his trial testimony that the Petitioner commented on what is not visible in the photo – “the covered 
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parking” – while he makes no mention of her saying anything about what can be clearly seen – the 

wire mesh directly above the head of a person standing in the trash enclosure, and the trash heaped 

on top of the wire mesh ceiling. Furthermore, the Arrest Report makes no mention the Petitioner 

said she was attacked in a “structured area” similar to the holding cell. 

During Petitioner’s preliminary hearing that was 18 days after her arrest, Thowsen testified: 

“she was in a small holding cell and indicated that the place was similar to a small 

area like this.” (State v. Lobato, Case No. C177394, Reporter’s Transcript of 

Preliminary Hearing, August 7, 2001, 61. Underlining added to original.) 

 

That testimony was similar to the Arrest Report in describing that where the Petitioner said she 

was attacked was in an area half or less the size of the trash enclosure where Bailey was murdered, so 

the Petitioner could not have been referring to the trash enclosure. And Thowsen’s preliminary hearing 

testimony was also consistent with the Arrest Report that makes no mention the Petitioner made any 

comment while in the holding cell about what she could or could not see when looking up. The single 

most distinctive feature of the trash enclosure is the unmistakable wire mesh fencing material that is 

only inches above one’s head, yet Thowsen doesn’t even claim in his testimony the Petitioner said 

anything about the wire mesh ceiling. Furthermore, a police photo taken the morning after Bailey’s 

murder doesn’t show “the covered parking” that Thowsen claimed in his testimony. What you could 

clearly see from inside the trash enclosure is lots of trash on top of the wire mesh, but Thowsen did not 

claim in his testimony that the Petitioner made any comment about the very visible trash. (See Exhibit 

61, Trash Enclosure Wire Mesh.) Furthermore, Thowsen’s makes no mention in his preliminary 

hearing testimony the Petitioner said she was attacked in a “structured area” similar to the holding cell. 

During Petitioner’s first trial Thowsen testified: 

Q.  What did she say? 

A.  She commented that the room looked similar to the area she was in during the 

attack, however, it seemed a little bit smaller in that when she looked up she could 

see the awning of a parking structure I believe is the way she explained it. 

(4 App. 705; Trans. III-70 (05-10-02) Underlining added to original.) 

 

That testimony was similar to the Arrest Report in that he testified the Petitioner said the 

“area” in which she was attacked was “smaller” than the holding cell, and his preliminary hearing 

testimony that she was attacked in a “small area like this.” The trash enclosure where Bailey was 
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murdered is twice or more larger than the holding cell, so the Petitioner could not have been referring 

to the trash enclosure. Furthermore, Thowsen’s makes no mention in his first trial testimony the 

Petitioner said she was attacked in a “structured area” similar to the holding cell. What is new in his 

testimony that wasn’t in the Arrest Report and his preliminary hearing testimony (which was under 

oath) is that “when she looked up she could see the awning of a parking structure …” However, it is 

known from Thowsen’s testimony the Petitioner could not have been referring to the trash enclosure 

where Bailey was murdered, because the single most distinctive feature of the trash enclosure is the 

unmistakable wire mesh fencing material that is only inches above one’s head, yet Thowsen doesn’t 

even claim in his testimony the Petitioner said anything about the wire mesh ceiling. Furthermore, a 

police photo taken the morning after Bailey’s murder doesn’t show “a parking structure” that 

Thowsen claimed in his testimony. What you could clearly see from inside the trash enclosure is lots 

of trash on top of the wire mesh, but Thowsen did not claim in his testimony the Petitioner made any 

comment about the very visible trash. (See Exhibit 61, Trash Enclosure Wire Mesh.) 

The first place where there is any mention of the “covering” is in the Officer’s Report dated 

August 22, 2001 – which was 15 days after the preliminary hearing, and 33 days after Petitioner’s 

arrest. The Officer’s Report was signed by Thowsen and his partner LaRochelle. It states:  

“Lobato was photographed in cell Z-4. Lobato said that the cell enclosure reminded 

her of the location in which she had been attacked; she also added that the location of 

the attack did not have covering and that he could she the metal covering of a carport 

area.” (LVMPD Officer’s Report, August 22, 2001. Underlining added to original.) 

 

The account in the Officer’s Report of what the Petitioner said is even more dissimilar from 

the trash enclosure where Bailey was murdered than the accounts in the Arrest Report, and 

Thowsen’s preliminary hearing and first trial testimony, in that she only said the cell “reminded her 

of the location in which she had been attacked.” A person can see a red Toyota Camry and say it 

“reminded” them of a yellow Honda Accord they owned ten years ago. It is common that a person 

is “reminded” of something by something else that is quite different. An even greater dissimilarity 

between the account in the Officer’s Report and the trash enclosure is it has the Petitioner saying, 

“the location of the attack did not have covering.” It is known the Petitioner could not have been 

referring to the trash enclosure where Bailey was murdered because the single most distinctive 
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feature of that trash enclosure is the unmistakable wire mesh fencing material covering the 

enclosure that is only inches above one’s head, yet the Officer’s Report specifically states “the 

location of the attack did not have covering.” Furthermore, a police photo taken the morning after 

Bailey’s murder doesn’t show “the covering of a carport” described in the Officer’s Report. What 

you could clearly see from inside the trash enclosure is lots of trash on top of the wire mesh, but 

the Officer’s Report doesn’t mention that the Petitioner made any comment about the very visible 

trash. (See Exhibit 61, Trash Enclosure Wire Mesh.) 

Thus Thowsen’s trial testimony 5-1/2 years after the Petitioner’s arrest was radically 

contrary and inconsistent with the Arrest Report written the day of her arrest, his preliminary 

hearing testimony 18 days after her arrest, and the Officer’s Report dated 15 days after the 

preliminary hearing, and his first trial testimony. The former three events are consistent in 

describing that the Petitioner said she was attacked in an area as small or smaller than the holding 

cell. The holding cell is dramatically smaller than the trash enclosure where Bailey was murdered, 

which is twice or more larger than the holding cell, so the Petitioner could not have been referring 

to the trash enclosure. Furthermore, Thowsen’s makes no mention in the Arrest Report, his 

preliminary hearing testimony, and his first trial testimony that the Petitioner said anything about 

being attacked in a “structured area” similar to the holding cell. The Officer’s Report that Thowsen 

co-authored 15 days after his preliminary hearing testimony says the Petitioner was “reminded” of 

where she was attacked when in the cell, which is even vaguer than the “similar” phrase used in the 

Arrest Report, and Thowsen’s preliminary hearing and first trial testimony.  

In both the Arrest Report and Thowsen’s preliminary hearing testimony there is no mention 

whatsoever of what the Petitioner could see from where she was assaulted. The description in the 

Officer’s Report signed 15 days after her preliminary hearing and her formal charging that she said 

she could see “the metal covering of a carport area.” (LVMPD Officer’s Report, August 22, 2001.), 

and Thowsen’s testimony in her first trial that she said she could see, “the awning of a parking 

structure” (Trans. III-70 (05-10-02)), clearly identifies that where she was attacked was not the 

Nevada State Bank’s trash enclosure, because directly above one’s head is the unmistakable wire 

mesh fencing material covering the enclosure that is only inches above one’s head, and a police 
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photo taken the morning after Bailey’s murder doesn’t show “the metal covering of a carport area” 

described in the Officer’s Report. What you could see from inside the trash enclosure is lots of 

trash on top of the wire mesh. Yet there is no mention of either the wire mesh ceiling directly 

above one’s head covering the trash enclosure or the trash that was on top of it, in any of 

Thowsen’s five accounts of what he says the Petitioner said in the holding cell. 

There was nothing in the Arrest Report, or Thowsen’s preliminary hearing or first trial 

testimony, or the Officer’s Report, which suggests the Petitioner made any reference in the holding 

cell that where she was attacked was the trash enclosure where Bailey was murdered. That supports 

that where she was assaulted is exactly where she said in her Statement – the Budget Suites Hotel. 

The review of Thowsen’s accounts of what the Petitioner said in the holding cell prior to his 

testimony during her second trial makes it clear that Thowsen made up out of thin air the 

incriminating details that were in his trial testimony – “she made the comment that this looked 

similar to the structured area where the attack had occurred” – and which was not in any of his four 

previous accounts (two under oath), which suggests he committed perjury. Thowsen tried to force 

fit the round peg of where the Petitioner was assaulted at the Budget Suites Hotel into the square 

hole of the trash enclosure where Bailey was murdered. However, Thowsen got away with his 

fabricated testimony and the jury didn’t know it wasn’t true, because the Petitioner’s counsel did 

not cross-examine him based on his four previous accounts that did not support his testimony – 

including the Arrest Report written the day of the Petitioner’s arrest 5-1/2 years earlier, and only 

shortly after the alleged comments by the Petitioner in the holding cell. 

The prejudice to the Petitioner by her counsel’s failure to effectively cross-examine 

Thowsen was magnified during the prosecution’s closing when ADA Sandra DiGiacomo argued to 

the jury: 

“And the only person -- and think about too, she knew what the dumpster enclosure 

looked like. When she got to that jail cell at CCDC when she’s being booked in, she’s 

like yeah, it was just like this except for I could see through the roof,” (9 App. 1730; 

Trans. XIX-149 (10-5-06)) 

 

And,  
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“The only way she was able to describe the place, the body, the injuries, the you 

know, where it happened, how it looked, the only way she knew that, ‘cause she was 

there.” (Trans. XIX-150 (10-5-06)) 

 

And during his rebuttal argument ADA Kephart argued to the jury: 

 “And when they bring her back to the jail cell and she talks about the inside of the jail 

cell looking like where this occurred.” (Trans. XIX 204 (10-5-06)) 

 

Thowsen’s trial testimony does not support DiGiacomo and Kephart’s arguments. Thowsen 

did not testify that the Petitioner knew what the “dumpster enclosure looked like,” he did not 

testify that she said anything remotely similar to “it was just like this except for I could see through 

the roof,” he did not testify that “she was able to describe the place” and “how it looked,” and he 

did not testify she said anything about “the jail cell looking like where this occurred.” However, 

just as Petitioner’s counsel failed to cross-examine Thowsen about his direct testimony that was 

inconsistent with the Arrest Report, his preliminary hearing and first trial testimony, and the 

Officer’s Report, Petitioner’s counsel failed to object to DiGiacomo and Kephart’s arguments that 

were based on their imagination and not any evidence presented at trial. Consequently the 

prosecution succeeded in prejudicially misleading the jury that the Petitioner made comments after 

her arrest suggesting she had knowledge of the trash enclosure, which none of Thowsen’s four 

prior accounts (two under oath) supports. The Petitioner was prejudiced by her counsel’s failure to 

cross-examine Thowsen about his inconsistent and possibly perjurious testimony, and object to the 

prosecution’s improper closing and rebuttal arguments, because making the truth known to the jury 

would have provided the jurors with a factual basis to reject that the Petitioner had any knowledge 

of the trash enclosure, which Bailey’s killer(s) would have had, and no reasonable juror could have 

found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(bbb) Ground fifty-four. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to either file a pretrial motion, or to 

cross-examine Detective Thomas Thowsen, to learn the details of how he obtained 

the information that the Petitioner was serially sexually assaulted when she was five 

and six years-old, because the admissibility of Petitioner’s Statement of July 20, 

2001, could have been challenged if it had been learned that Thowsen and his 

partner James LaRochelle illegally obtained the information about Petitioner’s 

childhood experience they calculatingly used to upset her mentally and put her in a 

vulnerable emotional state of mind immediately prior to obtaining the Petitioner’s 

waiver of her right to remain silent, to consult with counsel before talking with the 

detectives, and agreeing to provide a Statement, and without consideration of the 

Petitioner’s Statement that the prosecution characterized as her confession and 

which was the foundation of their case, no reasonable juror could have found the 

Petitioner guilty beyond a reasonable doubt, under the standards established by the 

state and federal constitutional rights of the Petitioner to due process of law and a 

fair trial. 

 

Facts:  

LVMPD Detectives Thomas Thowsen and James LaRochelle, and Crime Scene Analyst 

Maria Thomas drove from Las Vegas to Panaca on the afternoon of July 20, 2001, to arrest the 

Petitioner for the murder of Duran Bailey on July 8, 2001. The decision to arrest the 18-year-old 

Petitioner was based on a telephone conversation on July 20 between Thowsen and Lincoln County 

Juvenile Probation Officer Laura Johnson. Johnson told Thowsen she had been told by her friend 

Dixie Tienken, that Tienken had been told by a former student of hers that she had fought off a 

rape attempt in Las Vegas by cutting once at her attacker’s penis. 

After arriving in Lincoln County the detectives obtained Johnson’s statement, although they 

made no effort to contact Tienken to corroborate Johnson’s account. They then arranged to have a 

tow truck transport the Petitioner’s car to the LVMPD crime lab in Las Vegas for examination, and 

a Lincoln County Sheriff’s deputy led the detectives and Thomas to where the Petitioner was living 

at her parents’ house. 

Immediately after introducing himself, Thowsen told the Petitioner that he knew she had 

been hurt in the past. (The Petitioner had been repeatedly raped when she was five and six by her 

mother’s boyfriend.) The Petitioner immediately began to cry and became very emotional. While 
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she was crying and in her emotional state Thowsen had the Petitioner sign a Miranda waiver and 

he proceeded to question her for about 30 minutes in an audio taped Statement, during which the 

Petitioner remained very emotional. (Det. LaRochelle asked several questions toward the end.) In 

her Statement the Petitioner described a rape attempt at the Budget Suites Hotel in east Las Vegas 

near Sam’s Town Casino that she fought off by attempting once to cut her attacker’s penis. She 

described her assailant as alive and crying when she was able to escape in her car. Since her 

Statement was on July 20, 2001, the sexual assault she identified as happening “over a month ago” 

occurred prior to June 20, which was weeks before Bailey’s July 8 murder. When shown a picture 

of Bailey the Petitioner didn’t recognize him. 

On August 9, 2001, the Petitioner was charged with Bailey’s first degree murder and the 

sexual penetration of his dead body (cutting his rectum after his death). 

During the Petitioner’s trial Medical Examiner Lary Simms testified that after Bailey died 

his penis was amputated. The prosecution then relied on Thowsen’s testimony to characterize the 

Petitioner’s Statement as a confession to Bailey’s murder, because she described fighting off her 

would be rapist by trying once to cut his penis. Thowsen admitted on cross-examination that he 

deliberately used the Petitioner’s childhood victimization against her that evoked an immediate 

emotional response. (Trans. III-12-13 (5-10-2002)) Thowsen’s testimony about the Petitioner’s 

Statement and her comment before it was indispensible for the prosecution to secure the 

Petitioner’s conviction, because the prosecution did not introduce any physical, forensic, medical, 

eyewitness, documentary, surveillance or confession evidence that at any time on July 8, 2001, the 

Petitioner had been anywhere in Clark County, Nevada – much less that she was at the Las Vegas 

scene of Bailey’s murder at the exact time it occurred. 

However, Petitioner’s counsel made no effort to file a pretrial motion or to learn if the 

information Thowsen relied on to psychologically impair the Petitioner and make her emotionally 

vulnerable was sealed because it involved her childhood sexual trauma, and if it is only legally 

obtainable by a court order. Furthermore, Petitioner’s counsel made no effort to cross-examine 

Detective Thowsen to ascertain exactly what report he relied on, such as its title, date, who 

prepared it, and most specifically, if the report had been sealed by the court, and if Thowsen had 
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illegally obtained the information about the Petitioner’s childhood rapes in violation of the law. If 

Thowsen illegally obtained the report without the requisite court order – then Petitioner’s counsel 

could have challenged the admissibility of Petitioner’s Statement because Thowsen relied on the 

information about the Petitioner’s horrific childhood experience with the intention to put the 

Petitioner into a state of mind where she was emotionally distraught and vulnerable, and was not 

exercising judgment sufficient to provide a knowing, intelligent and voluntary Miranda waiver to 

her right to remain silent, and her right to consult with a lawyer prior to speaking with the 

detectives. Thowsen’s sadistic torture like psychological tactic that induced an emotional state in 

the Petitioner could have affected her rational judgment to the point she could not provide a valid 

waiver of her rights, and her Statement was inadmissible on that basis. The Petitioner was 

prejudiced because her counsel made no effort to learn by a pretrial motion or during cross-

examination the details of how Thowsen obtained the information of her childhood sexual traumas 

that he used against her to obtain her Miranda waiver.  

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(ccc) Ground fifty-five. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to impeach Laura Johnson’s credibility 

by cross-examining her about the false statements in her Las Vegas Metropolitan 

Police Department Statement of July 20, 2001, her testimony about the Petitioner’s 

car, her doubts about the Petitioner’s guilt, and the pressure put on her to support the 

prosecution’s case, and the Petitioner was prejudiced, because Johnson was a key 

prosecution witness and if counsel had impeached her testimony by showing she is 

not credible, individually or cumulative with other evidence, no reasonable juror 

would have found the Petitioner guilty beyond a reasonable doubt, under the 

standards established by the state and federal constitutional rights of the Petitioner 

to due process of law and a fair trial. 

 

Facts: 

In July 2001 Laura Johnson was the Lincoln County, Nevada Juvenile Probation Officer. 

Dixie Tienken was a former teacher of the Petitioner’s in Panaca, and sometime in late June or 

early July 2001 the Petitioner went to Tienken’s house and during their conversation that lasted for 
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several hours, the Petitioner told her about being sexually assaulted in Las Vegas. (See Exhibit N, 

Affidavit of Dixie Tienken.) Tienken and Johnson were friends, and Tienken taught a class at the 

Lincoln County Jail in Pioche on Wednesdays. She hadn’t seen Johnson for at least three weeks, so 

on Wednesday July 18, 2001, she went by Johnson’s office and they caught up on things. Among 

other things Tienken told Johnson that the Petitioner had told her about fighting off a rape attempt 

in Las Vegas. Two days later, on July 20, Johnson called the LVMPD and talked with Detective 

Thomas Thowsen, who was assigned as the lead detective in Duran Bailey’s murder. That 

telephone call set in motion Thowsen, his partner James LaRochelle, and CSA Maria Thomas 

driving up to Lincoln County that afternoon to arrest the Petitioner at her parents’ house in Panaca 

for Bailey’s murder. 

Johnson’s testimony as a prosecution witness was important because the court allowed her 

to provide double hearsay testimony about what she said Dixie Tienken told her the Petitioner told 

Tienken about her car. Johnson’s double hearsay testimony was important because it suggested the 

Petitioner had a guilty mind. Johnson testified: 

Q. (By Ms. DiGiacomo) Did Dixie ever tell you what the defendant had said about 

her car? 

A. (By Ms. Johnson) Yes. 

Q. What’d she tell you? 

A. She told me that they were hiding the vehicle out in -- that her parents and her 

were hiding the vehicle out in Panaca and they were gonna get it painted or possibly 

sell the vehicle. (Trans. VII-41-42 (9-19-06)) 

 

Tienken denied the Petitioner told her those things about her car or that she told them to 

Johnson. Furthermore, Johnson’s double hearsay testimony about the Petitioner’s car was contrary 

to the trial testimony by every witness who had personal knowledge about the Petitioner’s car – 

including Detective Thowsen, who along with his partner James LaRochelle took Johnson’s 

Statement on July 20, 2001. Petitioner’s car was not hidden at her parents’ house as Johnson 

testified. All the testimony at trial from relative and non-relative witnesses was her car was parked 

in front of her parents’ house on the public street for weeks without being moved. Petitioner’s car 

was in full view of anyone who drove by her parents’ house, just as it was seen by detectives 

Thowsen and LaRochelle when they went to arrest the Petitioner on July 20, 2001. (See Exhibit 82, 
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Petitioner’s car parked on street.) Likewise, there was no testimony the Petitioner or her parents 

made any effort to have her car painted or to sell it after she parked it on July 2, 2001. When 

inspected by the LVMPD crime lab the interior of her car was dusty and there was dirt and vomit 

on the floor, so it is known the car had not been thoroughly cleaned recently. Yet, Petitioner’s 

counsel made no attempt during cross-examination to expose that Johnson’s hearsay testimony 

about the Petitioner’s car was not credible, particularly considering that before the Petitioner’s 

arrest Johnson requested that a Lincoln County Sheriff’s deputy drive by and check on the car 

when it was parked on the public street in front of her parents’ house. 

A significant falsehood in Johnson’s Statement of July 20, 2001, the Petitioner’s counsel 

did not cross-examine Johnson about was that the Petitioner had been a probationer under 

Johnson’s supervision in Lincoln County. At the time of her arrest, the Petitioner had no criminal 

record and had not been on probation, so Johnson fabricated that assertion in her Statement. 

Still another significant inconsistency in Johnson’s Statement and her testimony that the 

Petitioner’s counsel did not cross-examine Johnson about was she said Dixie told her the Petitioner 

was attacked when she came out of a Las Vegas club by a guy whose penis was hanging out of his 

pants. Contrary to Johnson’s third-hand account, Petitioner’s Statement and Dixie’s statement are 

consistent in describing Petitioner was attacked at night as she was getting out of her car, and 

neither of them said her attacker’s penis was hanging out of his pants when he knocked her down. 

But the jury didn’t know about the false and inconsistent aspects of Johnson’s Statement 

and testimony because Petitioner’s counsel did not cross-examine her about any of them. 

Petitioner’s counsel also did not cross-examine Johnson about her significant doubts the 

Petitioner was guilty. Johnson’s doubts were so extreme that she went to the scene of Duran 

Bailey’s murder in Las Vegas to see if it matched the place she recollected that Tienken described 

to her where the Petitioner said she had been attacked by her would be rapist. Of course, when 

Johnson went to the crime scene she found out that it didn’t resemble what she described in her 

Statement because Bailey was murdered in a bank’s trash enclosure, not outside a club. 

Petitioner’s counsel also did not cross-examine Johnson about the pressure put on her to 

support the prosecution’s case against the Petitioner, or her fear that there would be repercussions 
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in her job as the Lincoln County Juvenile Probation Officer if she didn’t support the prosecution’s 

case. (See Exhibit 14, Affidavit of Dixie Tienken.) Was Johnson’s testimony hers? Or did she 

testify the way the prosecutors and Thowsen wanted her to testimony? 

Depending on Johnson’s testimony in response to her cross-examination or the 

prosecution’s objections. Dixie Tienken, Johnson’s husband, and other people from Lincoln 

County area could have testified as rebuttal witnesses. 

Under the principle of falsus in uno, falsus in omnibus (“false in one thing, false in 

everything”) everything that Johnson testified to that is not corroborated by independent evidence 

should be disregarded as inherently untrustworthy. 

The Petitioner was prejudiced because if her counsel had effectively cross-examined 

Johnson the jury can be expected to have discounted her testimony as not credible. Without any 

basis to believe the Petitioner allegedly tried to hide or dispose of her car and that Johnson’s 

testimony did not support she had a guilty mind, no reasonable juror could have found the 

Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(ddd) Ground fifty-six. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to investigate or present witnesses who 

could testify about the areas in Las Vegas where methamphetamine was readily 

available in 2001, and if the jury had known of this evidence, individually or 

cumulative with other evidence, no reasonable juror could have found the Petitioner 

guilty beyond a reasonable doubt, under the standards established by the state and 

federal constitutional rights of the Petitioner to due process of law and a fair trial. 

 

Facts:  

“Naked City” is an area of Las Vegas where in June and July 2001 methamphetamine was 

readily available. “Naked City” is located near the Stratosphere Hotel and Casino on the far north 

end of The Strip, and in a different part of Las Vegas than the Nevada State Bank where Bailey 

was murdered. In 2001 “Naked City” was a quasi-lawless area of open and rampant 

methamphetamine and other drug dealing. 
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Skye Campbell is a Las Vegas private investigator. Her “Affidavit of Skye Idris Campbell,” 

dated March 12, 2010, states in part: 

3. I am familiar because of my work, with areas of Las Vegas where 

methamphetamine was readily available in June and July 2001. 

4. In June and July 2001 an area of Las Vegas where methamphetamine and other 

drugs were readily available from street vendors and drug houses is known as 

“Naked City,” which is located near the Stratosphere Hotel and Casino. 

5. In June and July 2001 the area around the Nevada State Bank at 4240 W. 

Flamingo Road was not known as a place where methamphetamine was readily 

available from street vendors and drug houses, and to my knowledge during that 

period of time methamphetamine was not readily available by going to the Nevada 

State Bank’s exterior trash enclosure. 

(See Exhibit 23, Affidavit of Skye Idris Campbell.) 

 

It is new evidence that the Nevada State Bank’s exterior trash enclosure was not a location 

where a person would have gone to obtain methamphetamine in June and July 2001. During that 

period of time a person seeking methamphetamine could readily obtain it all hours of the day and 

night in “Naked City,” which is almost five miles from the Nevada State Bank where Bailey was 

murdered. 

However, Petitioner’s jury was unaware that “Naked City” is where a person looking for 

methamphetamine would have gone in June and July 2001, and not the Nevada State Bank’s trash 

enclosure. The Petitioner was prejudiced because her counsel did not present any witness to testify 

about where methamphetamine was readily available when Bailey was murdered. If Petitioner’s 

jury had known that areas of Las Vegas such as “Naked City” is where the Petitioner would have 

gone in June and July 2001 to obtain methamphetamine, they would have rejected the 

prosecution’s baseless speculation that she, or anyone else, would have gone to the Nevada State 

Bank’s trash enclosure, and no reasonable juror could have found the Petitioner guilty beyond a 

reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(eee) Ground fifty-seven. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to the testimony of Zachory 

Robinson that was hearsay, irrelevant and/or without foundation because he did not 

work at the Budget Suites Hotel at 4855 Boulder Highway in May, June and July 

2001, and therefore he had no personal knowledge of how it was managed at that 

time or what happened there, and Petitioner’s counsel did not object on 

confrontation grounds to strike Robinson’s testimony about the contents of Hotel 

records for May, June and July 2001 under Crawford v. Washington, 541 US 36 

(2004) et al, and Petitioner was prejudiced by counsel’s failure to object to 

Robinson’s hearsay testimony that there was no record of a sexual assault in the 

Budget Suites Hotel parking lot in May, June and July 2001, individually or 

cumulative with other evidence, no reasonable juror could have found the Petitioner 

guilty beyond a reasonable doubt, under the standards established by the state and 

federal constitutional rights of the Petitioner to due process of law and a fair trial. 

 

Facts:  

Petitioner’s Statement of July 20, 2001, describes her being sexually assaulted “over a month 

ago” at the Budget Suites Hotel at 4855 Boulder Highway in east Las Vegas. That means the assault 

occurred sometime prior to June 20, 2001. Zachory Robinson testified about matters related to the 

management and security at the Budget Suites Hotel at 4855 Boulder Highway in May, June and July 

2001, and he provided hearsay testimony about the contents of reports about that Hotel. There was no 

evidence that Robinson worked at the Budget Suites Hotel in May, June and July 2001, so he had no 

personal knowledge of the security and administrative procedures he testified about that were in effect 

then, and the persons who prepared the reports Robinson testified about were not subpoenaed by 

Petitioner’s counsel. Among other things Robinson testified without objection by Petitioner’s counsel 

that there was no report of a person having their penis cut at the Hotel in May, June and July 2001. 

Robinson’s hearsay testimony aided the prosecution’s argument that Petitioner was not 

credible and she was untruthful in her Statement. The Petitioner was prejudiced because her 

counsel failed to object to Robinson’s hearsay testimony on confrontation and other grounds. If the 

jury had not been allowed to hear Robinson’s hearsay it would have undermined the prosecution’s 

case, no reasonable juror could have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner requests an evidentiary hearing, and is indigent and requests appointment of counsel. 
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(fff) Ground fifty-eight. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to file a pre-trial motion for the 

prosecution to disclose if Detective Thomas Thowsen was on the Clark County 

District Attorney Office’s “Liar’s List” of law enforcement officers known to have 

given false and/or perjurious testimony or false sworn statements in connection with 

any case, and further to disclose if Thowsen had been disciplined for any dishonest 

and/or unethical conduct at any time during his law enforcement career whether 

with the LVMPD or any other agency, and if Thowsen had any history of mental 

health issues, and because the prosecution’s case hinged on the jury believing that 

Thowsen was telling the truth, the information was relevant and discoverable, and it 

was imperative for the Petitioner’s counsel to know if Thowsen had a history of 

falsely testifying under oath and/or dishonest and unethical conduct in other aspects 

of being a law enforcement officer, or he had mental health issues, and if 

Petitioner’s counsel had been provided with evidence casting doubt on Thowsen’s 

truthfulness and credibility, individually or cumulative with other evidence, no 

reasonable juror could have found the Petitioner guilty beyond a reasonable doubt, 

under the standards established by the state and federal constitutional rights of the 

Petitioner to due process of law and a fair trial. 

 

Facts: 

LVMPD Detectives Thomas Thowsen and James LaRochelle, and Crime Scene Analyst Maria 

Thomas drove from Las Vegas to Panaca on the afternoon of July 20, 2001, to arrest the Petitioner for 

the murder of homeless Duran Bailey on July 8, 2001, in a west Las Vegas bank’s trash enclosure. The 

decision to arrest the 18-year-old Petitioner was based on a telephone conversation on July 20 between 

Thowsen and Lincoln County Juvenile Probation Officer Laura Johnson. Johnson told Thowsen she 

had been told by her friend Dixie Tienken, that Tienken had been told by a former student of hers that 

she had fought off a rape attempt in Las Vegas by cutting once at her attacker’s penis. 

After arriving in Lincoln County the detectives obtained Johnson’s statement, although they 

made no effort to contact Tienken to corroborate Johnson’s account. They then arranged to have a 

tow truck transport the Petitioner’s car to the LVMPD crime lab in Las Vegas for examination, and 

a Lincoln County Sheriff’s deputy led the detectives and Thomas to where the Petitioner was living 

at her parents’ house. 

Immediately after introducing himself, Thowsen told the Petitioner that he knew she had 

been hurt in the past. (The Petitioner had been repeatedly raped when she was five and six by her 
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mother’s boyfriend.) The Petitioner immediately began to cry and became very emotional. While 

she was crying and in her emotional state Thowsen had the Petitioner sign a Miranda waiver and 

he proceeded to question her for about 30 minutes in an audio taped Statement, during which the 

Petitioner remained very emotional. (Det. LaRochelle asked several questions toward the end.) In 

her Statement the Petitioner described a rape attempt at the Budget Suites Hotel in east Las Vegas 

near Sam’s Town Casino that she fought off by attempting once to cut her attacker’s penis. She 

described her assailant as alive and crying when she was able to escape in her car. Since her 

Statement was on July 20, 2001, the sexual assault she identified as happening “over a month ago” 

occurred prior to June 20, which was weeks before Bailey’s July 8 murder. When shown a picture 

of Bailey the Petitioner didn’t recognize him. 

There is not a single specific detail about the attempted rape described in the Petitioner’s 

Statement that matches the specific details of Bailey’s murder in a west Las Vegas bank’s trash 

enclosure. While she says she tried once to cut her live attacker’s penis before escaping, Bailey’s 

Autopsy Report lists 31 separate ante-mortem and post-mortem external injuries, and numerous 

internal injuries, and her description of her attacker as “huge” bears no resemblance to the very 

skinny Bailey who weighed less than 140 pounds. (See Exhibit 85, 40 significant differences 

between Bailey’s murder and Petitioner’s Statement.) Among the dissimilarities was Bailey’s penis 

was amputated when he was dead, while the man who assaulted the Petitioner was very much alive 

when she was able to escape from him. Furthermore, the Arrest Report written the day of the 

Petitioner’s arrest does not allege she confessed to Bailey’s murder either in her Statement or at 

any time to the detectives off-tape, and she did not sign any document confessing to the crime. 

On August 9, 2001, the Petitioner was formally charged with Bailey’s first degree murder 

and the sexual penetration of his dead body (cutting his rectum after his death). 

Consistent with the absence of any apparent link between the Petitioner’s Statement and 

Bailey’s murder, there was no physical, forensic, medical, eyewitness, documentary, surveillance 

or confession evidence that at any time on July 8, 2001, the Petitioner was anywhere in Clark 

County, and there was no evidence the homeless Bailey and the Petitioner had ever met, or that she 

had every been to anyplace that Bailey hung out or “lived.” Likewise, no forensic tests of the 
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Petitioner’s personal items and car tested positive for Bailey’s DNA or blood, and none of her 

DNA or fingerprints were found on any crime scene evidence. Furthermore, the Petitioner had a 

number of alibi witnesses establishing her presence in Panaca from shortly after midnight on the 

day of Bailey’s murder until after his body was discovered that night. 

Preparing for Petitioner’s trial her counsel knew that in the absence of evidence linking her 

to the crime the prosecution’s case hinged on the jury believing Thowsen’s testimony that would 

try to cast the Petitioner’s Statement as a confession to Bailey’s murder and mutilation in spite of 

not having a single specific detail matching the crime. 

Consequently, if Thowsen could be shown to have a history of being dishonest or 

untrustworthy (or even a single recorded instance in his career), or mentally unstable the jury could 

be expected to reject his testimony – which would almost certainly result in the Petitioner’s acquittal. 

Some prosecutor’s office keep what is sometimes known as a “Liar’s List.” Which is a list 

of law enforcement officers known to have given false and/or perjurious testimony or given a false 

sworn statement in connection with any case, and the details of the instances when they did so. So 

it was imperative for Petitioner’s counsel to file a motion for the prosecution to disclose if 

Thowsen was on their “Liar’s List” and any details it had about him. It was also imperative for 

Petitioner’s counsel in the same motion to seek an order for the prosecution to disclose if Thowsen 

had been disciplined for any dishonest and/or unethical conduct at any time during his law 

enforcement career whether with the LVMPD or any other agency, and if Thowsen had any history 

of mental health issues. All of that material could have been used to impeach Thowsen’s 

truthfulness, credibility and reliability as a witness. 

The documents were relevant and discoverable because it was the Prosecution hinging its 

case on Thowsen’s honesty and reliability as a witness, and it was the prosecution that intended to 

use his testimony to try and convince the jury the Petitioner’s Statement was actually a confession 

and to paint the Petitioner as a liar and guilty of Bailey’s murder. If Thowsen was an unreliable and 

not credible witness then the prosecution’s tactic would fail. 

Consequently, the Petitioner was gravely prejudiced by her counsel’s failure to take affirmative 

action to obtain all documents available to the prosecution that could impeach Thowsen’s testimony. If 
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the jury had known there was substantial reason to double the truthfulness of Thowsen’s testimony, no 

reasonable juror could have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(ggg) Ground fifty-nine. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to make a NRS 175.381(1) motion at the 

close of the prosecution’s case, again at the close of the defense’s case, and again at 

the close of the prosecution’s rebuttal evidence, for the judge to advise the jury to 

acquit Petitioner due to the prosecution’s failure to introduce evidence sufficient to 

prove every essential element of the Petitioner’s alleged offenses beyond a 

reasonable doubt, and most particularly, no physical, forensic, documentary, 

eyewitness, surveillance or confession evidence was introduced at trial that the 

Petitioner was anywhere in Clark County at any time on July 8, 2001, and so she 

could not have been at the Nevada State Bank’s trash enclosure at the precise time 

of Duran Bailey’s murder and she could not have committed her accused crimes, 

and the failure of Petitioner’s counsel to make the NRS 715.381(1) motions 

prejudiced the Petitioner’s state and federal rights to due process and a fair trial. 

 

Facts: 

The Petitioner was charged with personally murdering Duran Bailey and then inserting a 

knife into and/or cutting his anus on July 8, 2001, within Clark County, Nevada. (See Exhibit 99, 

State v. Lobato, No. C177394, Criminal Information.) Consequently, one of the essential elements 

the prosecution had to introduce evidence proving beyond a reasonable doubt the Petitioner was 

“within Clark County” at the crime scene at the time the crimes occurred. If the prosecution did not 

introduce evidence proving beyond a reasonable doubt the Petitioner was “within Clark County” 

and at the Nevada State Bank and inside the trash enclosure in its parking lot at the exact time 

Bailey was murdered, she could not have committed her accused crimes, and there was insufficient 

evidence for the jury to find her guilty. 

The prosecution not only failed during it case in chief to present any substantive evidence 

that Petitioner was in Clark County at the time of Duran Bailey’s murder, but the prosecution failed 

to present any physical, forensic, medical, eyewitness, surveillance, documentary, or confession 

evidence the Petitioner and her car had been in Clark County at any time on July 8, 2001 – the day 
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of Duran Bailey’s murder. In fact, every prosecution witness that testified to Petitioner’s 

whereabouts on July 8 testified they saw and/or talked with her in Panaca. Since no evidence was 

introduced by the prosecution the Petitioner was in Clark County at any time on July 8, 2001, she 

could not have been in Las Vegas at the Nevada State Bank when Bailey was murdered, and so the 

Petitioner could not have committed her accused crimes. 

During the Petitioner’s defense every witness that testified to Petitioner’s whereabouts on 

July 8 testified that they saw and/or talked with her in Panaca. Likewise, every defense and 

prosecution witness who testified about the Petitioner’s car said it was parked on July 8 in front of 

her parents’ house. The testimony of the defense and prosecution witnesses was consistent with 

telephone records of a number of telephone calls during July 8 from between the Petitioner and a 

boyfriend in Las Vegas who drove up to Panaca to pick her up on the evening of July 8. During the 

prosecution rebuttal no evidence was presented rebutting the witness testimony and telephone 

records that the Petitioner and her car were in Panaca on the entire day of July 8. 

At the close of the prosecution’s case in chief and again at the close of their rebuttal, the 

only knowledge the jurors had that the Petitioner and her car had been in Clark County on July 8, 

2001, was the prosecution’s claim during its opening statement. During the jury’s deliberations the 

jurors had no evidence to consider that the Petitioner was in Clark County at the time of Bailey’s 

murder except for the prosecution’s claim during its opening statement, and its closing and rebuttal 

arguments. The prosecution’s speculation during its opening statement, and then during closing and 

rebuttal arguments that the Petitioner and her car were in Clark County at the time of Bailey’s 

murder was not substantiated by any evidence introduced at trial, much less evidence proving 

beyond a reasonable doubt the Petitioner was in Clark County, or in Las Vegas, or at the Nevada 

State Bank at any time on July 8, 2001, much less at the specific time of Bailey’s murder. 

NRS 175.381(1) states: 

1. If, at any time after the evidence on either side is closed, the court deems the 

evidence insufficient to warrant a conviction, it may advise the jury to acquit the 

defendant, but the jury is not bound by such advice. 

 

Since no evidence was presented during Petitioner’s trial that she was in Clark County at 
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any time on July 8, the jury could only have relied on the prosecution’s speculation that the 

Petitioner was at the scene of Bailey’s murder, or that she committed her convicted crimes. An 

essential element of the Petitioner’s convicted crimes was that she was at the scene of the crime. 

Since no evidence was presented by the prosecution, only speculation and speculative inferences, 

that Petitioner was even in Clark County at the time of Duran Bailey’s murder, there is not 

evidence beyond a reasonable doubt that she committed her convicted crimes. 

With no substantive evidence the prosecution met its legal burden of proving beyond a 

reasonable doubt the essential element the Petitioner was in Clark County and present at the scene 

of Bailey’s Las Vegas murder, Petitioner’s counsel was legally obligated to make a motion to the 

court under NRS 175.381(1) for the court to advise the jury to acquit the Petitioner at the close of 

the prosecution’s case in chief, again at the close of the defense’s case in chief, and again after the 

close of the prosecution’s rebuttal evidence. The failure of Petitioner’s counsel to do so prejudiced 

her state and federal rights to due process and a fair trial. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(hhh) Ground sixty. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to jury instructions 26 and 33 

which unconstitutionally alter the prosecution’s burden of proving beyond a 

reasonable doubt Petitioner’s guilt of every element of each charge beyond a 

reasonable doubt by empowering the jury to choose between the Petitioner’s “guilt 

or innocence”, and which unconstitutionally alter the Petitioner’s presumption of 

innocence by imposing a presumption of guilt that she must rebut by proving her 

“innocence” to the jury’s satisfaction or be convicted, and determination of the 

Petitioner’s “guilt or innocence” was left for the jury to decide by a standard of 

proof of their choosing in jury instruction 26, which could be the civil standard of a 

preponderance of the evidence, and consequently counsel’s failure to object to jury 

instructions 26 and 33 individually and cumulatively prejudiced the Petitioner’s 

state and federal constitutional rights to an impartial jury, due process of law and a 

fair trial. 

 

Facts: 

The prosecution’s burden under the Nevada Constitution and the Fifth Amendment to the 
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U.S. Constitution was to prove the Petitioner’s guilt of every element of each charge beyond a 

reasonable doubt. The Petitioner has no constitutional obligation to present any evidence, because 

she is presumed legally innocent of her accused crimes until proven guilty of every element of each 

charge beyond a reasonable doubt. 

Jury instructions 33 and 26 alter the relationship between the prosecution’s burden of proof 

and the Petitioner’s presumption of innocence by placing a burden on the Petitioner to prove her 

“innocence.” Jury instruction 33 specifically instructs the jury, “You are here to determine the guilt 

or innocence of the Defendant from the evidence in the case.” (See Exhibit 80, Jury Instruction 

33.) Jury instruction 26 instructs the jury, “The flight of a person immediately after the commission 

of a crime, or after she is accused of a crime, is not sufficient in itself to establish her guilt, but is a 

fact which, if proved, may be considered by you in light of all other proved facts in deciding the 

question of her guilt or innocence.” (See Exhibit 78, Jury Instruction 26.) 

Contrary to the specific instruction of the trial court to Petitioner’s jurors in instructions 26 

and 33, Petitioner’s jurors had no lawful role in deciding the Petitioner’s “innocence.” Jury 

instructions 26 and 33 emasculated Petitioner’s presumption of innocence and imposed a legal 

obligation on her to prove her “innocence” to the jury’s satisfaction. Furthermore, Petitioner’s 

jurors were instructed in instruction 33 to determine the “innocence of the Defendant from the 

evidence in the case.” If the Petitioner did not present evidence during her defense proving her 

“innocence” to the satisfaction of the jurors, the jury could weigh that against Petitioner in favor of 

the prosecution, and rely on that to support their determination of her “guilt.” Under the court’s 

mandate in instruction 33, the jury was able to consider the Petitioner not testifying as evidence of 

her guilt – irrespective of any conflicting instruction. 

Jury instructions 26 and 33 also relieved the prosecution of its burden of proving the 

Petitioner’s guilt of every essential element of each charge by simply requiring she be found “guilty.” 

Instruction 26 went beyond that by allowing the jury to determine the Petitioner’s “guilt” by a standard 

of proof of the jury’s choosing, which could be the civil standard of a preponderance of the evidence, or 

drawing straws, or reliance on a reading of Tarot cards, or even a coin toss. Jury instruction 26 literally 

allowed the jury to convict the Petitioner if the prosecution had immediately rested and presented NO 
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evidence, and the Petitioner did not present evidence of her “innocence” sufficient to satisfy the jurors. 

With the court’s blessing the jurors’ could interpret the mere fact of the charges against Petitioner as 

sufficient proof to find her guilty based on the adage that “where there is smoke there must be fire.” 

Consequently jury instructions 26 and 33 fundamentally altered the relationship between the State and 

the Petitioner by creating a heretofore unknown legal burden on her to establish her innocence, while at 

the same time lessening or eliminating the State’s burden of proof. 

The Petitioner was prejudiced by her counsel failure to object to jury instructions 26 and 33. 

Jury instructions 26 and 33 fundamentally altered the relationship between the State and the Petitioner 

by creating a heretofore unknown legal burden on her to establish her innocence, while at the same time 

lessening the State’s burden of proving her guilty beyond a reasonable doubt. Under the theory that all 

instructions carry equal weight, there is no way to know if the jury applied the juror optional proof 

standard of instruction 26 or the slightly more demanding standard of instruction 33 to find that the 

Petitioner had not proven her “innocence” to jury’s satisfaction in voting her guilty. What is known is 

that under the court’s mandate of instruction 26 and 33 the Petitioner’s “presumption of innocence” 

was eliminated and it was left for the jury to determine the standard of proof they used to find the 

Petitioner guilty, and not proof of her guilt beyond a reasonable doubt as required by the Nevada 

Constitution and the due process clause of the Fifth Amendment to the U.S. Constitution. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(iii) Ground sixty-one. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to jury instruction 31 that includes 

“the more weighty affairs of life” as the “reasonable doubt” standard for the jury to 

follow, which is similar to wording rejected by the Ninth Circuit Court of Appeals, 

and jury instruction 31 is a combined “reasonable doubt,” “burden of proof” and 

“presumption of innocence” instruction that is fatally compromised and modified by 

jury instructions 26 and 33, which eliminate the Petitioner’s presumption of innocence 

and also eliminate the prosecution’s burden of proving the Petitioner’s guilt of every 

essential element of each charge beyond a reasonable doubt, and consequently 

counsel’s failure to object to jury instruction 31, individually and cumulatively with 

instructions 26 and 33 prejudiced the state and federal constitutional rights of the 

Petitioner to an impartial jury, due process of law and a fair trial. 
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Facts: 

The prosecution’s burden under the Nevada Constitution and the Fifth Amendment to the 

U.S. Constitution was to prove the Petitioner’s guilt of every element of each charge beyond a 

reasonable doubt. The Petitioner has no constitutional obligation to present any evidence because 

she is presumed legally innocent of her accused crimes until proven guilty of every element of each 

charge beyond a reasonable doubt. 

Petitioner’s jury instruction 31 reads in part: “A reasonable doubt is one based on reason. It 

is not mere possible doubt but is such a doubt as would govern or control a person in the more 

weighty affairs of life.” (See Exhibit 79, Jury Instruction 31.) 

Concerns that the prosecution’s burden of proof was diminished by instructions such as “the 

more weighty affairs of life” wording in jury instruction 31, led the federal Ninth Circuit Court of 

Appeals to abandon its similar model jury instruction to find the defendant guilty only if “you find 

the evidence so convincing that an ordinary person would be willing to make the most important 

decisions in his or her own life on the basis of such evidence.” (See Exhibit 81, Ninth Circuit 3.5 

Reasonable Doubt – Defined.) The rationale for rejecting that instruction is the “most important 

decisions in life—choosing a spouse, buying a house, borrowing money, and the like—may involve a 

heavy element of uncertainty and risk-taking and are wholly unlike the decisions jurors ought to 

make in criminal cases.” (See Exhibit 81, Ninth Circuit 3.5 Reasonable Doubt – Defined.) The Ninth 

Circuit determined jury instructions with wording such as Petitioner’s jury instruction 31 – “the more 

weighty affairs of life” – reduce the jury to deciding the Petitioner’s fate by calculating odds like the 

jurors would do if they were playing a game of craps, or poker or blackjack in a Las Vegas casino, 

and not by the infinitely higher required legal standard of proof beyond a reasonable doubt. 

The jury instructions about the prosecution’s “burden of proof” and the Petitioner’s 

“presumption of innocence” were included with the “reasonable doubt” instruction in jury instruction 

31. The combining of the “reasonable doubt,” “burden of proof” and “presumption of innocence” 

instructions in jury instruction 31 diminished the individual importance of all three instructions, 

particularly considering that jury instruction 31 was compromised and modified by jury instructions 26 
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and 33. Jury instructions 26 and 33 alter the relationship between the prosecution’s burden of proof and 

the Petitioner by placing a burden on the Petitioner to prove her “innocence,” while reducing the 

prosecution’s burden to merely proving Petitioner’s “guilt,” and instruction 26 authorized the jury to 

find the Petitioner guilty by a standard of each juror’s choosing, or the jury collectively.  

Jury instruction 33 specifically informs the jury, “You are here to determine the guilt or 

innocence of the Defendant from the evidence in the case.” (See Exhibit 80, Jury Instruction 33.) 

While Jury Instruction 26 informs the jury, “The flight of a person immediately after the 

commission of a crime, or after she is accused of a crime, is not sufficient in itself to establish her 

guilt, but is a fact which, if proved, may be considered by you in light of all other proved facts in 

deciding the question of her guilt or innocence.” (See Exhibit 78, Jury Instruction 26.) 

Contrary to the specific instruction of the trial court to Petitioner’s jurors in instructions 26 

and 33, Petitioner’s jurors had no lawful role in deciding the Petitioner’s “innocence.” Jury 

instructions 26 and 33 emasculated Petitioner’s presumption of innocence and imposed a legal 

obligation on her to prove her “innocence” to the jury’s satisfaction. Furthermore, Petitioner’s 

jurors were instructed in instruction 33 to determine the “innocence of the Defendant from the 

evidence in the case.” If the Petitioner did not present evidence during her defense proving her 

“innocence” to the satisfaction of the jurors, the jury could weigh that against Petitioner in favor of 

the prosecution and rely on that to support their determination of her “guilt.” Under the court’s 

mandate in instruction 33 the jury was able to consider the Petitioner not testifying as evidence of 

her guilt – irrespective of any conflicting instruction. 

Jury instruction 26 and 33 also relieved the prosecution of its burden of proving the Petitioner’s 

guilty of every essential element of each charge by simply requiring she be found “guilty.” Instruction 

26 went beyond that by allowing the jury to determine the Petitioner’s “guilt” by a standard of proof of 

the jury’s choosing, which could be the civil standard of a preponderance of the evidence, or drawing 

straws, or reliance on a reading of Tarot cards, or even a coin toss. Jury instruction 26 literally allowed 

the jury to convict the Petitioner if the prosecution had immediately rested and presented NO evidence, 

and the Petitioner did not present evidence of her “innocence” sufficient to satisfy the jurors. With the 

court’s blessing the jurors’ could interpret the mere fact of the charges against Petitioner as sufficient 
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proof to find her guilty based on the adage that “where there is smoke there must be fire.” Consequently 

jury instructions 26 and 33 fundamentally altered the relationship between the State and the Petitioner, 

by creating a heretofore unknown legal burden on her to establish her innocence, while at the same time 

reducing or eliminating the State’s burden of proof. 

 The Petitioner was prejudiced by her counsel failure to object to jury instruction 31. The 

instruction not only has the deficient “the more weighty affairs of life” reasonable doubt wording, but it 

combines the instructions for “reasonable doubt,” “burden of proof” and “presumption of innocence.” 

So the combined instruction 31 has no more weight than any conflicting instruction, and it was up to 

the jurors to decide which instruction to give more weight in their deliberations. Taken together jury 

instructions 26, 31 and 33 present a confusing and contradictory maze for the jury to interpret. Under 

the theory that all instructions carry equal weight, there is no way to know if the jury applied the jury 

optional proof standard of instruction 26 or the slightly more demanding standard of instruction 33 to 

find that the Petitioner did not prove her “innocence” to their satisfaction, or if they applied the Vegas 

crap table “reasonable doubt” standard of instruction 31 to find the Petitioner guilty. What is known is 

that under the court’s mandate it was left for the jury to determine the standard of proof they used to 

find the Petitioner guilty, and not proof of her guilt beyond a reasonable doubt as required by the 

Nevada Constitution and the Fifth Amendment to the U.S. Constitution. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(jjj) Ground sixty-two. 

Petitioner’s counsel was ineffective under the Nevada Constitution and the Sixth 

Amendment to the U.S. Constitution for failing to submit a jury instruction that an 

essential element of Nevada’s necrophilia law, NRS 201.450, is the prosecution had 

to introduce evidence beyond a reasonable doubt the Petitioner engaged in sexual 

activity with Duran Bailey’s corpse that would be considered sexual activity with a 

life person, because according to the Nevada Legislature’s legislative intent in 

enacting NRS 201.450, a sexual assault under that statute must be considered a 

sexual assault if committed with a live person, and counsel’s failure to submit a jury 

instruction prejudiced the state and federal constitutional rights of the Petitioner to 

due process of law and a fair trial, because after consideration of that instruction no 

reasonable juror could have found the Petitioner guilty beyond a reasonable doubt of 

violating NRS 201.450. 
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Facts: 

The prosecution argued to the jury that the Petitioner slashed Duran Bailey’s rectum with 

her pocket butterfly knife in an act of spontaneous methamphetamine-fueled rage. The prosecution 

based Petitioner’s charge of violating Nevada’s necrophilia law – NRS 201.450 – based on the 

prosecution’s allegation that Duran Bailey’s rectum was slashed after he died. The prosecution did 

not argue that Petitioner had sexual relations with Bailey’s rectum after his death, and no testimony 

was provided at trial that Petitioner had done so. NRS 201.450 is known as Nevada’s necrophilia 

law, and the legislative history of the statute makes clear that it only criminalizes sexual activity 

with a corpse that would be considered a sexual assault on a live person. The prosecution did not 

allege, or argue to the jury that Petitioner engaged in an act of sexual relations with Bailey’s rectum 

after his death. A photo of Bailey’s rectum at autopsy clearly shows his attacker inflicted a serious 

wound. (See Exhibit 93, Bailey’s rectum wound.) 

In 1982 a seven-year-old girl’s corpse was stolen from a mortuary in Nevada’s Washoe 

County (Reno). After the thief had sex with the corpse, he deposited it in a garbage can. After the 

alleged perpetrator’s arrest, prosecutors discovered there was no necrophilia (sex with a corpse) 

law in Nevada, and that the state’s sexual assault law only applies to a living “person,” so it was 

inapplicable to sexual intercourse (rape) with the dead girl’s body. The Washoe County District 

Attorney responded by drafting a bill criminalizing necrophilia. The Nevada District Attorney 

Association co-sponsored the bill. Designated A.B. 287, the bill was introduced in the Nevada 

Assembly on March 2, 1983, and it was summarized as “Prohibits necrophilia.” (See Exhibit 59, 

A.B. 287 (Necrophilia Law) - Assembly, (Assembly History, Sixty-second Session, March 2, 1983, 

p. 107.)) 

Ed Basl represented the Washoe County District Attorney’s Office, and in his testimony on 

March 16, 1983 before the Assembly Judiciary Committee, he made it clear that the purpose of the 

bill was to criminalize the rape of a corpse. Basl specifically stated that the drafter of the bill and its 

sponsors wanted “to have the penalty the same as a sexual assault [of a live person].” (See Exhibit 

59, A.B. 287 (Necrophilia Law) - Assembly, (Assembly Judiciary Committee, March 16, 1983, 

988.)) The proposed law was predicated on the assumption that since a dead person (regardless of 
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age) can’t provide consent, then any sexual activity with a corpse is non-consensual, and thus the 

equivalent of raping a live person. Rape is defined as, “Nonconsensual sexual penetration of an 

individual, obtained by force or threat, or in cases in which the victim is not capable of consent.” 

(Dorland’s Illustrated Medical Dictionary, 31
st
 Edition, (Philadelphia: Saunders/Elsevier (2004)), 

1617.)) 

On March 30, 1983 the Nevada Assembly passed the bill. 

Basl reiterated during his testimony before the Senate Judiciary Committee on April 5, 

1983, that the sole purpose of the bill was to criminalize sexual relations with a corpse: “Mr. Basl 

went on to say that he does not believe the bill needs to be amended by adding a series of other 

felony and/or other offenses: that part of the problem as far as the way dead bodies are handled, is 

covered already by existing legislation, but the one area that is completely void of mention is the 

area of sexual assaults being committed on dead bodies.” (See Exhibit 60, A.B. 287 (Necrophilia 

Law) - Senate, (Senate Judiciary Hearing, April 5, 1983, 788 (Underlining added to original.)) Basl 

testified before the Senate committee, as he had before the Assembly committee, that the sponsors 

seeking to criminalize necrophilia wanted “to make the penalty conform to those for sexual assault 

[of a live person].” (See Exhibit 60, A.B. 287 (Necrophilia Law) - Senate, (Senate Judiciary 

Hearing, April 5, 1983, 789.)) 

The Nevada Senate passed the necrophilia bill (A.B. 287) on April 13, 1983. The governor 

signed the bill on April 20, and it became effective on July 1, 1983 as NRS 201.450. The statute 

states in part: “sexual penetration" means cunnilingus, fellatio or any intrusion, however slight, of 

any part of a person's body or any object manipulated or inserted by a person into the genital or 

anal openings of the body of another, including, without limitation, sexual intercourse in what 

would be its ordinary meaning if practiced upon the living.” NRS 201.450(2). 

The only testimony before the House and Senate Judiciary Committees was by Basl. His 

explanation of the law’s intent is unquestionable because he was the official representative of the 

necrophilia law’s drafter and co-sponsor – the Washoe County District Attorney’s Office. There 

was no testimony whatsoever that the law has any application to any situation other than a person 

engaging in sexual activity with a corpse that would be considered sexual activity if committed 
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with a live person, which is why it is known as Nevada’s necrophilia law. The limited scope of the 

law’s applicability is explained by Basl’s testimony before the Senate committee that the law was 

intended to fill the absence of a law prohibiting “sexual assaults being committed on dead bodies.” 

(See Exhibit 60, A.B. 287 (Necrophilia Law) - Senate, (Senate Judiciary Hearing, April 5, 1983, 

788.) 

Basl’s testimony of the law’s intended purpose is consistent with the sex act that inspired 

the necrophilia law – sexual intercourse with a dead young girl’s body. 

That the necrophilia law was intended to criminalize sex acts with a corpse that would be 

illegal if performed on a nonconsenting (or underage) living person is not only made clear from 

Basl’s testimony before both the Assembly and Senate Judiciary Committees, and the facts of the 

corpse rape that inspired the law, but from the language of the law itself. It criminalizes “sexual 

penetration” of a dead body, and it states that “means cunnilingus, fellatio or any intrusion, 

however slight, of any part of a person's body or any object manipulated or inserted by a person 

into the genital or anal openings of the body of another, including, without limitation, sexual 

intercourse in what would be its ordinary meaning if practiced upon the living.” NRS 201.450(2) 

Thus insertion of a penis or a dildo into a corpse’s anus or vagina would be as punishable as the 

equivalent of doing the same in an illegal manner with a non-consenting live person. 

The intent of the necrophilia law to criminalize the sexual assault of a dead body is further 

supported by the fact that the definition of “sexual penetration” is almost identical for both the 

Nevada laws criminalizing “Sexual Assault and Seduction” of a living person and the necrophilia 

law. The only difference between the definition of “sexual penetration” of a living “person” (in 

NRS 200.364) and of a corpse in the necrophilia law, is that the latter includes the two words 

“without limitation,” preceding “sexual intercourse in its ordinary meaning if practiced upon the 

living.” The legislative history of the necrophilia law doesn’t state what the two additional words 

mean, however, since they are immediately followed by “sexual intercourse,” it is reasonable to 

assume they directly relate to sexual intercourse “without limitation.” That assumption is consistent 

with the Assembly and Senate committee testimony that the purpose and intent of the necrophilia 

law to criminalize the same sex acts committed with a corpse as with a living person. 
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The necrophilia bill’s intent to only apply to sex acts with a corpse – as understood from its 

plain language, Basl’s testimony, the circumstances of sexual intercourse with the dead Washoe 

County girl that inspired the law, and the legislature’s definition of “sexual penetration” – is 

consistent with the Oxford English Dictionary’s definition of necrophilia: “Fascination with death 

and dead bodies; esp. sexual attraction to, or intercourse with, dead bodies.” The Oxford English 

Dictionary is the world’s most authoritative English dictionary. 

At the time the Clark County District Attorney’s Office filed the necrophilia charge against 

Blaise on July 31, 2001, the only evidence of Bailey’s injuries was ME Simms’ Autopsy Report 

that did not state Bailey was sexually assaulted before or after his death. During Petitioner’s 

preliminary hearing on August 7, 2001, the DA’s Office did not present any eyewitness or expert 

testimony that Bailey experienced any postmortem anal sexual activity. During Petitioner’s 

preliminary hearing Clark County Medical Examiner Lary Simms’ testified about his autopsy 

findings: 

Q. (By Mr. Jorgensen) Now, what were the – what did you find on external 

examination? 

A. (By Mr. Simms) Well, there was dozens of injuries. Do you want me to go into 

each individually or sum them up? 

Q. Would you sum them up? 

A. There was a number of blunt force injuries all over the head and face. And there 

were a number of sharp force injuries including slash wounds and stab wounds that 

involved the neck, face; there were defensive wounds on the hands; there was a stab 

wound in the abdomen; and there was some sexual mutilation, the penis was 

amputated; there was a large slash wound in the rectal area.” (State v. Lobato, Case 

No. C177394, Reporter’s Transcript of Preliminary Hearing, August 7, 2001, 19. 

(underlining added to original.) 

 

Simms testified about the “slash wound” to Bailey’s rectal area during an additional five 

exchanges with the assistant district attorney. There was no testimony by Simms that a person had 

sexual relations with Bailey rectum after his death. 

Thus Petitioner was charged with violating the necrophilia law, and then ordered to stand 

trial after her preliminary hearing, without any evidence offered by the Clark County DA 

supporting the allegation that she – or anyone else – had any form of sexual relations with Bailey’s 

rectum after his death. 
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The prosecution justified the necrophilia charge against the Petitioner based on Simms’ 

testimony that after Bailey died his rectum was slashed by a sharp object. While Simms’ testimony 

may support an accusation of corpse mutilation, it doesn’t even support the suggestion, much less a 

substantive allegation, that Bailey was raped after his death. As Basl made clear in his testimony, 

the purpose of the necrophilia law was to criminalize the same sexual activity conducted with a 

corpse that constitutes sexual assault of a live person. Inflicting multiple stabbing and slicing 

injuries on a living person, including slashing his or her rectum, is a form of causing bodily harm. 

The same is true of slashing a corpse’s rectum. 

So the Clark County District Attorney’s Office effectively created an entirely new law 

never contemplated or enacted by the Nevada Legislature when it applied the necrophilia law to the 

allegation that Bailey’s rectum was slashed after he died. Application of the necrophilia law 

doesn’t conform to the letter, spirit, or legislative intent of NRS 201.450. The prosecution did not 

even allege in charging Blaise with violating the necrophilia law that Bailey’s corpse had been 

raped. Nor did the prosecution allege during Blaise’s preliminary hearing or her two trials that 

Bailey’s dead body had been raped/sexually assaulted. 

The prosecution wasn’t even on completely solid ground in alleging that Bailey’s rectum 

injury was due to slashing by a sharp object. During Blaise’s retrial defense medical expert Dr. 

Michael Laufer testified that in his years as a hospital emergency room physician he had seen many 

people with rectum injuries similar to Bailey’s that were caused by the seam of their pants when 

they were kicked. Thus, in his opinion a sharp object may not have been involved. In spite of their 

different opinions about the possible cause of Bailey’s rectum injury, the common denominator of 

Simms and Laufer’s testimony was that neither opined his injury was caused by a person engaging 

in sex with Bailey’s corpse. Likewise, neither opined that anyone had sex with Bailey after his 

death. Consequently, regardless of how Bailey’s rectum injury occurred – through a kick to the 

seam of his pants or slashing by a sharp object – no evidence was presented that the person or 

persons who murdered Bailey had sexual relations with his corpse, so they did not violate the 

necrophilia law (NRS 201.450). 
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The facts presented to the jury clearly show that Petitioner was prosecuted for a non-

existent violation of Nevada’s necrophilia law – NRS 201.450. Petitioner was prejudiced because 

her counsel was obligated in representing the Petitioner’s interests to submit a jury instruction that 

an essential element of NRS 201.450 is that the prosecution had to prove beyond a reasonable 

doubt that the Petitioner engaged in sexual activity with Duran Bailey’s corpse that would be 

considered sexual activity with a live person. If Petitioner’s counsel had submitted a jury 

instruction that correctly described the statute’s essential element that the prosecution had to prove 

beyond a reasonable doubt that the Petitioner engaged in sexual activity with Duran Bailey’s 

corpse that would be considered sexual activity with a life person, no reasonable juror could have 

found the Petitioner guilty beyond a reasonable doubt of violating NRS 201.450. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(kkk) Ground sixty-three. 

Petitioner’s counsel was ineffective under the Nevada Constitution and the Sixth 

Amendment to the U.S. Constitution, for failing to object to the prosecution’s 

proposed jury instruction of NRS 201.450, because it redefined the statute to a strict 

liability offense and reduced the prosecution’s burden of proof from that imposed by 

the Nevada Legislature’s intent in enacting NRS 201.450 to require an alleged 

violation to have the same essential elements and impose the same burden of proof 

on the prosecution as is required for an alleged sexual assault on a live person, and 

counsel’s failure to object, individually or cumulative with other evidence 

prejudiced the state and federal constitutional rights of the Petitioner to due process 

of law and a fair trial. 

 

Facts: 

The prosecution argued to the jury the Petitioner slashed Duran Bailey’s rectum with her 

pocket butterfly knife in an act of spontaneous methamphetamine-fueled rage. The prosecution 

based Petitioner’s charge of violating Nevada’s necrophilia law – NRS 201.450 – based on the 

prosecution’s allegation that Duran Bailey’s rectum was slashed after he died. The prosecution did 

not argue the Petitioner had sexual relations with Bailey’s rectum after his death, and no testimony 

was provided at trial that Petitioner had done so. NRS 201.450 is known as Nevada’s necrophilia 

law, and the legislative history of the statute makes clear that it only criminalizes sexual activity 
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with a corpse that would be considered a sexual assault on a live person. The prosecution did not 

allege, or argue to the jury that Petitioner engaged in an act of sexual relations with Bailey’s rectum 

after his death. A photo of Bailey’s rectum at autopsy clearly shows his attacker inflicted a serious 

wound. (See Exhibit 93, Bailey’s rectum wound.)  

In 1982 a seven-year-old girl’s corpse was stolen from a mortuary in Nevada’s Washoe 

County (Reno). After the thief had sex with the corpse, he deposited it in a garbage can. After the 

alleged perpetrator’s arrest, prosecutors discovered there was no necrophilia (sex with a corpse) law 

in Nevada, and that the state’s sexual assault law only applies to a living “person,” so it was 

inapplicable to sexual intercourse (rape) with the dead girl’s body. The Washoe County District 

Attorney responded by drafting a bill criminalizing necrophilia. The Nevada District Attorney 

Association co-sponsored the bill. Designated A.B. 287, the bill was introduced in the Nevada 

Assembly on March 2, 1983, and it was summarized as “Prohibits necrophilia.” (See Exhibit 59, 

A.B. 287 (Necrophilia Law) - Assembly, (Assembly History, Sixty-second Session, March 2, 1983, 

p. 107.) 

Ed Basl represented the Washoe County District Attorney’s Office, and in his testimony on 

March 16, 1983 before the Assembly Judiciary Committee, he made it clear that the purpose of the bill 

was to criminalize the rape of a corpse. Basl specifically stated that the drafter of the bill and its 

sponsors wanted “to have the penalty the same as a sexual assault [of a live person].” (See Exhibit 59, 

A.B. 287 (Necrophilia Law) - Assembly, (Assembly Judiciary Committee, March 16, 1983, 988.)) The 

proposed law was predicated on the assumption that since a dead person (regardless of age) can’t 

provide consent, then any sexual activity with a corpse is non-consensual, and thus the equivalent of 

raping a live person. Rape is defined as, “Nonconsensual sexual penetration of an individual, obtained 

by force or threat, or in cases in which the victim is not capable of consent.” (Dorland’s Illustrated 

Medical Dictionary, 31
st
 Edition, (Philadelphia: Saunders/Elsevier (2004), 1617.) 

On March 30, 1983 the Nevada Assembly passed the bill. 

Basl reiterated during his testimony before the Senate Judiciary Committee on April 5, 

1983, that the sole purpose of the bill was to criminalize sexual relations with a corpse: “Mr. Basl 

went on to say that he does not believe the bill needs to be amended by adding a series of other 
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felony and/or other offenses: that part of the problem as far as the way dead bodies are handled, is 

covered already by existing legislation, but the one area that is completely void of mention is the 

area of sexual assaults being committed on dead bodies.” (See Exhibit 60, A.B. 287 (Necrophilia 

Law) - Senate, (Senate Judiciary Hearing, April 5, 1983, 788 (Underlining added to original.)) Basl 

testified before the Senate committee, as he had before the Assembly committee, that the sponsors 

seeking to criminalize necrophilia wanted “to make the penalty conform to those for sexual assault 

[of a live person].” (See Exhibit 60, A.B. 287 (Necrophilia Law) - Senate, (Senate Judiciary 

Hearing, April 5, 1983, 789.)) 

The Nevada Senate passed the necrophilia bill (A.B. 287) on April 13, 1983. The governor 

signed the bill on April 20, and it became effective on July 1, 1983 as NRS 201.450. The statute 

states in part: “sexual penetration" means cunnilingus, fellatio or any intrusion, however slight, of 

any part of a person's body or any object manipulated or inserted by a person into the genital or 

anal openings of the body of another, including, without limitation, sexual intercourse in what 

would be its ordinary meaning if practiced upon the living.” NRS 201.450(2). 

The only testimony before the House and Senate Judiciary Committees was by Basl. His 

explanation of the law’s intent is unquestionable because he was the official representative of the 

necrophilia law’s drafter and co-sponsor – the Washoe County District Attorney’s Office. There was 

no testimony whatsoever that the law has any application to any situation other than a person 

engaging in sexual activity with a corpse that would be considered sexual activity if committed with 

a live person, which is why it is known as Nevada’s necrophilia law. The limited scope of the law’s 

applicability is explained by Basl’s testimony before the Senate committee that the law was intended 

to fill the absence of a law prohibiting “sexual assaults being committed on dead bodies.” (See 

Exhibit 60, A.B. 287 (Necrophilia Law) - Senate, (Senate Judiciary Hearing, April 5, 1983, 788.) 

Basl’s testimony of the law’s intended purpose is consistent with the sex act that inspired 

the necrophilia law – sexual intercourse with a dead young girl’s body. 

That the necrophilia law was intended to criminalize sex acts with a corpse that would be 

illegal if performed on a nonconsenting (or underage) living person is not only made clear from 

Basl’s testimony before both the Assembly and Senate Judiciary Committees, and the facts of the 
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corpse rape that inspired the law, but from the language of the law itself. It criminalizes “sexual 

penetration” of a dead body, and it states that “means cunnilingus, fellatio or any intrusion, 

however slight, of any part of a person's body or any object manipulated or inserted by a person 

into the genital or anal openings of the body of another, including, without limitation, sexual 

intercourse in what would be its ordinary meaning if practiced upon the living.” NRS 201.450(2) 

Thus insertion of a penis or a dildo into a corpse’s anus or vagina would be as punishable as the 

equivalent of doing the same in an illegal manner with a non-consenting live person. 

The intent of the necrophilia law to criminalize the sexual assault of a dead body is further 

supported by the fact that the definition of “sexual penetration” is almost identical for both the 

Nevada laws criminalizing “Sexual Assault and Seduction” of a living person and the necrophilia 

law. The only difference between the definition of “sexual penetration” of a living “person” (in 

NRS 200.364) and of a corpse in the necrophilia law, is that the latter includes the two words 

“without limitation,” preceding “sexual intercourse in its ordinary meaning if practiced upon the 

living.” The legislative history of the necrophilia law doesn’t state what the two additional words 

mean, however, since they are immediately followed by “sexual intercourse,” it is reasonable to 

assume they directly relate to sexual intercourse “without limitation.” That assumption is consistent 

with the Assembly and Senate committee testimony that the purpose and intent of the necrophilia 

law to criminalize the same sex acts committed with a corpse as with a living person. 

The necrophilia bill’s intent to only apply to sex acts with a corpse – as understood from its 

plain language, Basl’s testimony, the circumstances of sexual intercourse with the dead Washoe 

County girl that inspired the law, and the legislature’s definition of “sexual penetration” – is 

consistent with the Oxford English Dictionary’s definition of necrophilia: “Fascination with death 

and dead bodies; esp. sexual attraction to, or intercourse with, dead bodies.” The Oxford English 

Dictionary is the world’s most authoritative English dictionary. 

At the time the Clark County District Attorney’s Office filed the necrophilia charge against 

Blaise on July 31, 2001, the only evidence of Bailey’s injuries was ME Simms’ Autopsy Report 

that did not state Bailey was sexually assaulted before or after his death. During Petitioner’s 

preliminary hearing on August 7, 2001, the DA’s Office did not present any eyewitness or expert 
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testimony that Bailey experienced any postmortem anal sexual activity. During Petitioner’s 

preliminary hearing Clark County Medical Examiner Lary Simms’ testified about his autopsy 

findings: 

Q. (By Mr. Jorgensen) Now, what were the – what did you find on external 

examination? 

A. (By Mr. Simms) Well, there was dozens of injuries. Do you want me to go into 

each individually or sum them up? 

Q. Would you sum them up? 

A. There was a number of blunt force injuries all over the head and face. And there 

were a number of sharp force injuries including slash wounds and stab wounds that 

involved the neck, face; there were defensive wounds on the hands; there was a stab 

wound in the abdomen; and there was some sexual mutilation, the penis was 

amputated; there was a large slash wound in the rectal area.” (State v. Lobato, Case 

No. C177394, Reporter’s Transcript of Preliminary Hearing, August 7, 2001, 19. 

(underlining added to original.) 

 

Simms testified about the “slash wound” to Bailey’s rectal area during an additional five 

exchanges with the assistant district attorney. There was no testimony by Simms that a person had 

sexual relations with Bailey rectum after his death. 

Thus Petitioner was charged with violating the necrophilia law, and then ordered to stand 

trial after her preliminary hearing, without any evidence offered by the Clark County DA 

supporting the allegation that she – or anyone else – had any form of sexual relations with Bailey’s 

rectum after his death. 

The prosecution justified the necrophilia charge against the Petitioner based on Simms’ 

testimony that after Bailey died his rectum was slashed by a sharp object. While Simms’ testimony 

may support an accusation of corpse mutilation, it doesn’t even support the suggestion, much less a 

substantive allegation, that Bailey was raped after his death. As Basl made clear in his testimony, 

the purpose of the necrophilia law was to criminalize the same sexual activity conducted with a 

corpse that constitutes sexual assault of a live person. Inflicting multiple stabbing and slicing 

injuries on a living person, including slashing his or her rectum, is a form of causing bodily harm. 

The same is true of slashing a corpse’s rectum. 

So the Clark County District Attorney’s Office effectively created an entirely new law 

never contemplated or enacted by the Nevada Legislature when it applied the necrophilia law to the 
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allegation that Bailey’s rectum was slashed after he died. Application of the necrophilia law 

doesn’t conform to the letter, spirit, or legislative intent of NRS 201.450. The prosecution did not 

even allege in charging Blaise with violating the necrophilia law that Bailey’s corpse had been 

raped. Nor did the prosecution allege during Blaise’s preliminary hearing or her two trials that 

Bailey’s dead body had been raped/sexually assaulted. 

The prosecution wasn’t even on completely solid ground in alleging that Bailey’s rectum 

injury was due to slashing by a sharp object. During Blaise’s retrial defense medical expert Dr. 

Michael Laufer testified that in his years as a hospital emergency room physician he had seen many 

people with rectum injuries similar to Bailey’s that were caused by the seam of their pants when 

they were kicked. Thus, in his opinion a sharp object may not have been involved. In spite of their 

different opinions about the possible cause of Bailey’s rectum injury, the common denominator of 

Simms and Laufer’s testimony was that neither opined his injury was caused by a person engaging 

in sex with Bailey’s corpse. Likewise, neither opined that anyone had sex with Bailey after his 

death. Consequently, regardless of how Bailey’s rectum injury occurred – through a kick to the 

seam of his pants or slashing by a sharp object – no evidence was presented that the person or 

persons who murdered Bailey had sexual relations with his corpse, so they did not violate the 

necrophilia law (NRS 201.450). 

The facts presented to the jury clearly show that Petitioner was prosecuted of a non-existent 

violation of Nevada’s necrophilia law – NRS 201.450. In spite of that the prosecution submitted 

without objection by Petitioner’s counsel, a jury instruction that was accepted by the Court and 

read to the jury as Instruction 24: 

“A person who commits a sexual penetration on the dead body of a human being is 

guilty of Sexual Penetration of a Dead Human Body. “Sexual penetration” is 

defined as any intrusion, however slight, of any part of a person's body or any object 

manipulated or inserted by a person into the genital or anal openings of the body of 

another.” (See Exhibit 77, Jury Instruction 24.) 

 

Petitioner was prejudiced because her counsel was obligated in representing the Petitioner’s 

interests to object to the prosecution’s proposed Jury Instruction 24 that redefined NRS 201.450 

into a strict liability offense contrary to the will of the Nevada Legislature and the legislative 
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history of the statute. An essential element of NRS 201.450 is that the prosecution had to provide 

evidence beyond a reasonable doubt that the Petitioner engaged in sexual activity with Duran 

Bailey’s corpse that would be considered sexual activity with a life person. Jury Instruction 24 

omitted that essential element, and if Petitioner’s counsel had objected and the instruction had been 

either corrected or replaced with the correct instruction submitted by counsel, no reasonable juror 

could have found the Petitioner guilty beyond a reasonable doubt of violating NRS 201.450. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(lll) Ground sixty-four. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to explain to the jury the prosecution had 

to prove each essential element of each crime the Petitioner was charged with 

beyond a reasonable doubt, one of those elements is the Petitioner had to be “within 

Clark County” at the crime scene, and if Petitioner’s counsel had explained the 

prosecution had not met its burden because it did not introduce evidence at trial the 

Petitioner was anywhere in Clark County at any time on July 8, 2001, individually 

or cumulative with other evidence, no reasonable juror could have found the 

Petitioner guilty beyond a reasonable doubt, under the standards established by the 

state and federal constitutional rights of the Petitioner to due process of law and a 

fair trial. 

 

Facts:  

The Petitioner was charged with personally murdering Duran Bailey and then inserting a 

knife into and/or cutting his anus on July 8, 2001, within Clark County, Nevada. (State v. Lobato, 

No. C177394, Criminal Complaint.) Consequently, one of the essential elements the prosecution 

had to introduce evidence proving beyond a reasonable doubt the Petitioner was “within Clark 

County” at the crime scene at the time the crimes occurred. If the prosecution did not introduce 

evidence proving beyond a reasonable doubt the Petitioner was “within Clark County” and at the 

Nevada State Bank and inside the trash enclosure in its parking lot at the exact time Bailey was 

murdered, she could not have committed her accused crimes, and there was insufficient evidence 

for the jury to find her guilty. 
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No physical, forensic, documentary, eyewitness, surveillance or confession evidence was 

introduced at trial the Petitioner and her car were anywhere in Clark County’s 8,091 square miles 

at any time on July 8, 2001. To the contrary, the unrebutted evidence of every prosecution and 

defense witness who testified about talking with the Petitioner or seeing her and/or her car on the 

weekend of July 7 and 8 was that she and her car were in Panaca, 170 miles north of Las Vegas. 

That testimony was corroborated by telephone records of conversations she throughout the day 

with a male friend in Las Vegas, Doug Twining, who drove up to Panaca on the evening of July 8 

to pick her up to take her back to Las Vegas. 

The only information the jury had to rely on that the Petitioner had been in Clark County on 

July 8 and at the scene of Bailey’s murder was the prosecution’s speculative argument to the jury it 

is “possible” she was there. The prosecution’s argument was entirely speculative because no 

evidence was introduced at trial she had been in Clark County at any time on July 8.  

However, Petitioner’s counsel failed to explain to the jury during closing arguments that 

one of the essential elements the prosecution had to introduce evidence proving beyond a 

reasonable doubt, was the Petitioner was in Las Vegas at the scene of Bailey’s murder at the time it 

occurred. Since the prosecution neither presented any evidence the Petitioner and her car were 

anywhere in Clark County at the time Bailey’s murder occurred, nor rebutted the testimony of the 

prosecution and defense witnesses and the telephone records that she was in Panaca the entire day 

of July 8, the prosecution did not meet its burden of proving the essential element she was in the 

Nevada State Bank’s trash enclosure at the time of Bailey’s murder, because the unrebutted 

evidence at trial was she was 170 miles away in Panaca. The failure of Petitioner’s counsel to 

explain to the jury that the prosecution had the burden of proving with competent evidence the 

essential element that she had been “within Clark County” at the crime scene gravely prejudiced 

the Petitioner because if the jury had understood the prosecution’s burden of presenting evidence 

proving the Petitioner was at the crime scene at the exact time of Bailey’s murder, no reasonable 

juror could have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(mmm) Ground sixty-five. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object during the prosecution’s 

opening statement to dozens of false statements of evidence that would be presented 

or facts proven, and if the jury had not been contaminated with the prosecution’s 

false statements, individually or cumulative with other evidence, no reasonable juror 

could have found the Petitioner guilty beyond a reasonable doubt, under the 

standards established by the state and federal constitutional rights of the Petitioner 

to and impartial and unbiased jury, due process of law and a fair trial. 

 

Facts: 

The prosecution’s opening statement by Clark County Assistant District Attorney William 

Kephart repeatedly made references to non-existent evidence that Kephart claimed would be 

presented by the prosecution to prove the Petitioner’s guilt. Petitioner’s counsel did not make a single 

objection, even though it was known to her counsel that Kephart’s claims were false and prejudicial 

to the Petitioner. Twenty-nine of those opening statement false claims are documented in Exhibit 75, 

“Opening Statement Falsehoods.” At least ten of Kephart’s opening statement falsehoods were about 

Dixie Tienken, and things it was known she did not say. A number of the prosecution’s false claims 

were about things the Petitioner allegedly said, but there is no evidence she said them to any person, 

and Petitioner’s counsel knew they would not be proved by evidence introduced at trial.  

The effect of the tsunami of false claims about what Kephart claimed the prosecution would 

prove – but couldn’t because they were not true – was the jury was conditioned by Kephart’s false 

claims to believe there is evidence of the Petitioner’s guilt that in fact does not exist. 

During the Petitioner’s trial that followed the opening statements, the prosecution did not 

introduce any physical, forensic, documentary, eyewitness, surveillance or confession evidence the 

Petitioner had been anywhere in Clark County on July 8, 2001 – which made it impossible for her 

to have murdered Bailey. Neither did the prosecution introduce any evidence during the trial the 

Petitioner had ever met Bailey, knew who he was, or that she had ever been to the Nevada State 

Bank in her life – much less that she was there at the exact time of his murder in its exterior trash 

enclosure. Since the prosecution did not introduce any evidence the Petitioner had even been in 

Clark County at any time on the day of Bailey’s murder, and thus she could not have murdered 
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him, the only tactic available to the prosecution to convince the jury of her guilt was to present its 

closing and rebuttal argument as the “evidence” of her guilt missing from the trial itself. (See 

Exhibit 76, Prosecution’s improper closing and rebuttal arguments that were not objected to.) The 

prosecution then built their closing and rebuttal arguments around the multitude of false claims in 

their opening statement – but which had not been proven by evidence presented at trial. 

Consequently the Petitioner’s state and federal rights to due process and a fair trial were 

grievously prejudiced by her counsel’s failure to object each and every time Kephart made a claim 

that her counsel should have known the prosecution would not present evidence to prove, because 

those false claims laid the foundation for the improper and false closing and rebuttal arguments 

about non-existent evidence that were a continuation of Kephart’s numerous false claims during his 

opening statement about evidence that would be introduced – but which couldn’t because it doesn’t 

exist. If Petitioner’s counsel had objected to Kephart’s false opening statement claims it would 

have prevented the jury from being conditioned at the start of the trial to believe there is evidence 

against the Petitioner that in fact doesn’t exist. That would have had the effect of influencing the 

jurors to have taken a more critical view of the closing and rebuttal arguments when the 

prosecution would have been making what would have been entirely new claims against the 

Petitioner that wasn’t supported by evidence introduced during the trial. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(nnn) Ground sixty-six. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to prosecution’s extreme 

misstatement of the facts during its closing and rebuttal arguments to the jury, that the 

fracture to the back of Bailey’s head was inflicted at the same time as his other wounds, 

because Medical Examiner Lary Simms’ testified that Bailey’s brain swelling that 

began at least two hours prior to death was “contemporaneous with the fracture” and it 

was his primary cause of death, and if Petitioner’s counsel had objected and made the 

jury fully aware that Bailey was subjected to two separate attacks, individually or 

cumulative with other exculpatory evidence, no reasonable juror could have found the 

Petitioner guilty beyond a reasonable doubt, under the standards established by the state 

and federal constitutional rights of the Petitioner to due process of law and a fair trial. 
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Facts:  

The prosecution’s scenario of the events in the Nevada State Banks’ trash enclosure was 

that the events followed in succession: Bailey was attacked, he died, his postmortem wounds were 

inflicted, and his killer left. 

Bailey had a skull fracture to the back of his head that Clark County Medical Examiner 

Lary Simms testified did not bleed. The prosecution argued to the jury that Bailey’s “skull fracture 

occurs when he falls” after being “punched” in the mouth. (XIX-123-4, 10-5-06) The prosecution 

made variations of that argument during their closing and rebuttal arguments, including that his 

skull fracture was caused by the Petitioner hitting him in the mouth with her bat. Petitioner’s 

counsel failed to object that the prosecution’s argument was a misstatement of the evidence. Clark 

County Medical Examiner Lary Simms testified during cross-examination that Bailey’s skull 

fracture was consistent with being contemporaneous with his brain swelling that began two hours 

or so before he died: 

Q. (Mr. Schieck) But the fracture could’ve been two hours old also?  

A. (Mr. Simms) Yes, because it was – that area was on the same side as the fracture, 

and if it was on the different side then I’d have a different opinion, but because that 

area is on the same side as the fracture, it could’ve been that that was 

contemporaneous with the fracture. (7 App. 1175; Trans. VIII-36-37 (9-20-06)) 

 

The fracture to Bailey’s head and the resultant brain swelling that occurred two hours prior 

to his death directly point to Bailey being subjected to two separate attacks on July 8, 2001. The 

first attack resulted in the fracture to his skull that resulted in the swelling of his brain. In fact, 

Simms ruled as a Cause of Death that “Bailey died as a result of BLUNT HEAD TRAUMA.” 

(Autopsy Report of Duran[d] Bailey, Clark County Coroner’s Office, July 9, 2001.) That head 

injury was inflicted two hours before the assault in the Nevada State Bank trash enclosure where 

his body was found. Dr. Simms’ testimony established that Bailey would have died from the 

swelling of his brain caused by the first attack’s “blunt head trauma,” even if the second attack had 

never occurred. So while the many visible beating, cutting and stabbing wounds Bailey 

experienced in the second attack which took place at the trash enclosure mar Bailey’s physical 

appearance, based on Simms’ Autopsy Report and testimony they were superfluous to him dying. 
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Actress Natasha Richardson’s March 2009 death is a recent well-publicized case that a person 

can function normally for a period of time after experiencing their ultimately fatal head injury. (See 

Exhibit 28, Natasha Richardson, 45, Stage and Film Star, Dies, NY Times, March 19, 2009.) 

The Petitioner was prejudiced by her counsel’s failure to object to the prosecution’s argument 

that falsely, misleadingly, and contrary to the testimony conflated into one event the two separate 

attacks on Bailey that were separated by two or more hours. The prosecution focused on the second 

event that resulted in Bailey’s numerous graphic bleeding and cutting wounds, while ignoring the 

first event that occurred two hours earlier and resulted in the fatal “Blunt Head Trauma” that was 

Bailey’s primary cause of death. The failure of Petitioner’s counsel to object left the jury unaware the 

prosecution’s theory of the crime and argument to the jury that Bailey was knocked over and 

fractured his skull on the concrete curb when the Petitioner either punched him in the mouth or hit his 

mouth with her bat, was unsupported by the medical evidence and directly contrary to Simm’s trial 

testimony that Bailey experienced his fatal head injury at least two hours before his other injuries. 

The prejudice to the Petitioner of her counsel’s failure to object to the prosecution’s arguments that 

Bailey’s skull fracture happened at the same time as his many external injuries was compounded by 

her counsel’s failure to argue during closing that the medical evidence supported Bailey was 

subjected to two separate and distinct fatal injury causing events in the last hours of his life. If the 

jury had known that in the last two hours of Bailey’s life he experienced two grave injury causing 

events, and the first was his skull fracture two hours before his many visible injuries, the jury would 

have known the prosecution’s closing and rebuttal arguments that the Petitioner caused Bailey’s skull 

fracture by knocking him over with a punch or bat hit to his mouth was a complete fiction fabricated 

from whole cloth. With the jury aware that Bailey had either two different people or groups who 

wanted to cause him harm, or a single person or group determined to kill him, no reasonable juror 

could have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(ooo) Ground sixty-seven. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object and move for a mistrial when 

Clark County Assistant District Attorney William Kephart expressed his personal 

opinion to the jury that the Petitioner is guilty, and that they should follow his lead 

in voting her guilty when he instructed them, “it’s time for you to mark it as I did, 

guilty of first degree murder with the use of a deadly weapon, and guilty of sexual 

penetration of a dead human body,” and as the representative of the public 

Kephart’s exhortation for the jurors to also mark their ballot “guilty” fatally 

prejudiced the Petitioner so that no curative instruction could remove the taint, and 

the Petitioner’s state and federal constitutional rights to an impartial and unbiased 

jury, due process of law and a fair trial were prejudiced by her counsel failure to 

object and move for a mistrial, and dismissal of the charges with prejudice because 

of Kephart’s egregious, deliberate, extreme and prejudicial prosecutorial misconduct 

that interfered with the fair administration of justice, and the Petitioner was further 

prejudiced by her counsel because by not objecting the issue was not preserved for 

appeal to the Nevada Supreme Court. 

  

Facts:  

Toward the end Clark County Assistant District Attorney William Kephart’s rebuttal 

argument he expressed his personal opinion the Petitioner is guilty and the jurors should follow his 

lead and mark their ballots to convict her as he did: “it’s time for you to mark it as I did, guilty of 

first degree murder with the use of a deadly weapon, and guilty of sexual penetration of a dead 

human body.” (9 App. 1746; Trans. XIX–213 (10-5-06)) As a prosecutor and representative of the 

public’s interests, Kephart has a position of great responsibility. Kephart’s personal vote for 

conviction would be expected to carry particular weight with the other jurors during their 

deliberations, and have an influence on them far beyond that of any other person with the possible 

exception of the judge. Kephart’s argument created the impression he was a quasi-13
th

 juror 

hovering in the background of the jury room. 

The Petitioner was gravely prejudiced and irreparably harmed by Kephart’s personal plea 

and impassioned exhortation for the jury to join hands with him in marking their ballots guilty “as I 

did”. As the government’s representative to enforce the laws and protect the public from bad and 

harmful people, Kephart’s personal statement of his opinion the Petitioner is guilty carried 

significant weight with the juror’s perception of the case, and once Kephart rung the bell of gravely 
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prejudicing the Petitioner, no curative instruction by the court cold have unrung the bell and caused 

the jury to disregard the taint of Kephart’s comment and to give it no weight during their 

deliberations.  

The failure of Petitioner’s counsel to object and move for a mistrial left the jury unaware 

there was anything improper about Kephart telling the jurors that he wanted to personally lead 

them to vote guilty in the jury room and convict the Petitioner. 

Petitioner’s state and federal constitutional rights to an impartial and unbiased jury, due 

process of law and a fair trial were prejudiced by her counsel failure to object and move for a 

mistrial, and dismissal of the charges with prejudice because of Kephart’s egregious, deliberate, 

extreme and prejudicial prosecutorial misconduct that interfered with the fair administration of 

justice. If the motion for mistrial had not been granted, the Petitioner was further prejudiced because 

by her counsel not objecting the issue was not preserved for appeal to the Nevada Supreme Court. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(ppp) Ground sixty-eight. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to the prosecution’s closing and 

rebuttal arguments that prejudicially smeared and disparaged the credibility and 

truthfulness of defense alibi witnesses John Kraft, Larry Lobato, and Ashley Lobato 

because they had not previously been called as witnesses, and Kraft and Larry 

Lobato were critical alibi witnesses whose testimony fatally undermined the 

prosecution’s case, so Petitioner was gravely prejudiced by her counsel’s failure to 

object to each improper argument and to request that the court admonish the jury to 

disregard the prosecution’s disparaging arguments, no reasonable juror could have 

found the Petitioner guilty beyond a reasonable doubt, under the standards 

established by the state and federal constitutional rights of the Petitioner to due 

process of law and a fair trial. 

 

Facts: 

During Clark County ADA Sandra DiGiacomo’s closing argument and ADA William 

Kephart’s rebuttal argument they both cast aspersions on the credibility of defense alibi witnesses 

John Kraft, Larry Lobato (father), and Ashley Lobato (sister) by suggesting there was something 

nefarious about their testimony because they had not been called as witnesses during the 
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Petitioner’s first trial. DiGiacomo argued in her closing: “And then you have John Kraft. John and 

Ashley and her father are all new. They did not testify previously. The come in here and they say 

that she was there the morning of July 8 at 7:00 a.m. That’s new”. (9 App. 1727; Trans. XIX-137 

(10-5-06)) Kephart similarly argued in his rebuttal: “And for the first time -- and also we hear from 

Mr. Lobato. He comes in here and now he tells you that at 7 o’clock in the morning John, who we 

hear from the first time, came over and woke me up and asked me on that particular day, when he 

was leaving a week later, to help out with checking with my family when I’m gone, the first time.” 

(9 App. 1741; Trans. XIX-190 (10-5-06)). 

Larry Lobato and Kraft were critical alibi witnesses because Larry Lobato testified to 

seeing the Petitioner on July 8, 2001, sleeping on the futon in the living room of the Lobato’s house 

in Panaca after arriving home from work around 1 am on July 8, 2001, when he went to bed about 

2 am, and again at about 7am that morning when she woke him up because Kraft had come over to 

their house to talk with him. Kraft testified the Petitioner answered the door when he went to the 

Lobato’s house at about 7am on July 8 to talk with Larry Lobato. He also testified the Petitioner 

appeared sleepy like he had woken her up. Ashley Lobato testified to seeing the Petitioner that day. 

If the jury considered Larry Lobato and Kraft credible then they could not find the 

Petitioner guilty of murdering Bailey. The testimony of the two men established she was in Panaca 

from shortly after midnight to 7am. It was during that period of time the prosecution argued she 

murdered Bailey and was in Las Vegas – not 170 miles away sleeping in Panaca. Consequently, it 

was imperative for the prosecution to disparage and smear Larry Lobato and Kraft as not credible – 

the Petitioner’s conviction depended on it. 

There is nothing in the record to suggest Larry Lobato, Kraft, and Ashley Lobato did not 

testify truthfully and that they were not willing and able to testify during the Petitioner’s first trial 

as they did during the Petitioner’s second trial. That they didn’t testify during the first trial had 

nothing to do with them, but it was due to the decision of the Petitioner’s counsel and the 

prosecutors who did not have them testify. 

Petitioner’s counsel did not object to either DiGiacomo or Kephart’s arguments disparaging 

the integrity of the three defense alibi witnesses. The Petitioner was gravely prejudiced by her 
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counsel’s failure to object in response to the prosecution’s disparaging comments branding Larry 

Lobato, Kraft, and Ashley Lobato as liars, because they placed the Petitioner in Panaca on July 8, 

2001, and Kraft and Larry Lobato specifically placed her in Panaca from between shortly after 

midnight and 7am – which based on the prosecution’s argument that Bailey was murdered prior to 

dawn. That eliminated the Petitioner from any “possibility” of being Bailey’s killer, because if she 

was in Panaca she could not have “possibly” committed the crime – based on the prosecution’s 

own timeline of the crime. If Petitioner’s counsel had objected to each improper disparaging 

comment about the three alibi witnesses the court would have each time admonished the jury each 

time to disregard the prosecution’s disparaging statement, and with there being no reason for the 

jury to doubt the honesty of the witnesses, no reasonable juror could have found the Petitioner 

guilty beyond a reasonable doubt, and acquitted her. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(qqq) Ground sixty-nine. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the US Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to each comment during the 

prosecution’s closing and rebuttal arguments that the Petitioner was bloody when 

she got in her car after the assault described in her Statement of July 20, 2001, and 

that blood was found in her car, when there was no testimony at trial that the 

Petitioner had any blood on her, and the scientific tests conducted on her car by the 

LVMPD Crime Lab did not find any blood in her car, and Petitioner was further 

prejudiced by her counsel’s failure to make a motion for a mistrial and dismissal of 

the charges with prejudice as the appropriate sanction for the egregious 

prosecutorial misconduct by ADAs Sandra DiGiacomo and William Kephart of the 

improper arguments about the non-existent blood evidence that individually and 

cumulatively fatally contaminated the jury, and if the motion for a mistrial had not 

been not granted, by failing to object the Petitioner’s counsel waived claims on 

direct appeal based on the prosecution’s closing and rebuttal arguments that fatally 

prejudiced the Petitioner’s state and federal constitutional rights to an impartial and 

unbiased jury, due process of law, and a fair trial. 

 

Facts: 

During DiGiacomo’s closing argument and Kephart’s rebuttal argument they both falsely 

stated that the presumptive luminol and phenolphthalein tests proved there was blood in her car, 
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even though the confirmatory HemaTrace and DNA tests of her car tested negative for blood. The 

presumptive tests return positive reactions for a multitude of natural and man-made substances, and 

blood is only one of those many substances, which is why a confirmatory test is necessary to 

determine if blood is in fact present. DiGiacomo argued: “You do have physical evidence that links 

the defendant to that crime scene. You have it with her car. The positive luminol test and the 

positive phenolphthalein test tell you there was blood in that car.” (9 App. 1730; Trans. XIX-147 

(10-5-06)); and, “That does give you some physical evidence that links her to the crime, that's 

blood.” (9. App. 1730; Trans. XIX-148 (10-5-06)) Kephart argued: “…even though we had two 

tests, presumptive tests that said it’s blood.” (9 App. 1740; Trans. XIX-188 (10-5-06)) Kephart and 

DiGiacomo falsely claimed in their arguments that the presumptive luminol or phenolphthalein 

positive reactions were for blood, even though the confirmatory DNA tests scientifically proved 

that blood did not cause the reactions. Although it was absolutely critical to the Petitioner’s defense 

that the jury understand the truth that no blood was found in her car, Petitioner’s counsel did not 

object to any of DiGiacomo or Kephart’s arguments that erroneously led the jury to believe blood 

was found in the Petitioner’s car. The prosecution’s arguments about blood in the Petitioner’s car 

were the equivalent of them arguing that it is possible 2+2 equals 7, how do we know it doesn’t?, 

or that it is possible the Earth rotates around the Moon, how do we know it doesn’t. The 

prosecution’s false argument that blood was found in the Petitioner’s car was the equivalent of 

DiGiacomo and Kephart elevating Voodoo and Black Magic above scientific truth. 

During DiGiacomo’s closing she stated about what the Petitioner said in her Statement, “… 

she got rid of the clothes she was wearing that she said had blood on them.” (9 App. 1728; Trans. 

XIX-139 (10-5-06)) During Kephart’s rebuttal he stated three separate times that the Petitioner said 

in her Statement that she was bloody after she fought off her attacker and got in her car to leave: “I 

mean she said in her statement she’d gotten her car bloody.” (9 App. 1744; XIX-202 (10-5-06)); 

“She talked about taking her clothes off in the car because they were bloody” (9 App. 1744; XIX-

202 (10-5-06)); and, “Said that she was bloody and got in her car, Corroborated.” (9 App. 1747; 

Trans. XIX-214 (10-5-06)). Both DiGiacomo and Kephart’s statements have no basis in reality 

because the Petitioner not only doesn’t say anywhere in her Statement that she or her clothes were 
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bloody, but the words bloody, blood, bled, bleed or bleeding do not appear a single time in her 

Statement, and no witness testified that she took her clothes off in her car because they were 

bloody. DiGiacomo and Kephart’s statements that the Petitioner said she was bloody were not just 

false, they were outright deliberate lies, and they had to have known it at the time they made those 

declarations to the jury. Yet, Petitioner’s counsel did not object to any of DiGiacomo or Kephart’s 

arguments that erroneously led the jury to believe the Petitioner said she and her clothes were 

bloody after the assault that she describes in her Statement. 

It is not a mystery why DiGiacomo and Kephart wanted to falsely implant the ideas in the 

minds of the jurors that Petitioner had said in her Statement that she was bloody when she got in 

her car, and that blood was found in her car. If she was bloody and there was blood in her car then 

that suggests she was at the scene of Bailey’s bloody murder. Although it is known the 

presumptive tests did not test positive for blood and the Petitioner did not say a single time in her 

Statement that she or her clothes were bloody, Petitioner’s counsel did not object a single time to 

DiGiacomo and Kephart’s false arguments that were based on their imagination and not the trial 

testimony. 

The Petitioner was greatly prejudiced by her counsel’s failure to object to each improper 

argument about the non-existent blood evidence at trial, all of which could have the effect of 

prejudicing the jury’s judgment. The Petitioner was further gravely prejudiced by her counsel’s 

failure to make a motion for a mistrial and dismissal of the charges with prejudice based on the 

egregious prosecutorial misconduct of ADAs DiGiacomo and Kephart’s improper arguments based 

on their imagination and not evidence that individually and cumulatively irreparably prejudiced the 

jury’s judgment. The prosecution’s case for the Petitioner’s conviction wasn’t based on the 

evidence presented during trial, but by the prosecution’s improper closing and rebuttal arguments 

that her counsel failed to object to. The jury was so prejudiced by the baseless arguments that no 

curative instruction could undo the jury’s contamination by the prosecution’s repeated arguments 

that the Petitioner was bloody after the assault described in her Statement and that there was blood 

in her car, neither of which is supported by the trial testimony. The appropriate sanction for the 

prosecution’s egregious prosecutorial misconduct was a mistrial and dismissal of the charges with 
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prejudice. Furthermore, if the motion for a mistrial was not granted, by failing to object the 

Petitioner’s counsel waived claims on direct appeal based on the prosecution’s closing and rebuttal 

arguments – including gross prosecutorial misconduct prejudicial to the Petitioner’s state and 

federal constitutional rights to a unbiased and impartial jury, due process of law, and a fair trial. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(rrr) Ground seventy. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to object to each of more than two 

hundred and fifty improper and prejudicial closing and rebuttal arguments that were 

used as a substitute for evidence of the Petitioner’s guilt not introduced during trial, 

including ADA William Kephart expressing his personal opinion that the Petitioner 

is guilty and exhorting the jurors to mark their ballots “guilty” as he did, and 

Petitioner’s counsel allowed the juries judgment to be contaminated without 

objection to the hundreds of baseless and speculative arguments, and Petitioner was 

further prejudiced by her counsel’s failure to make a motion for a mistrial and 

dismissal of the charges with prejudice as the appropriate sanction for the egregious 

prosecutorial misconduct of the improper arguments that individually and 

cumulatively irreparable affected the jury, and if the motion for a mistrial had not 

been not granted, by failing to object the Petitioner’s counsel waived claims on 

direct appeal based on the prosecution’s closing and rebuttal arguments that fatally 

prejudiced the Petitioner’s state and federal constitutional rights to an impartial and 

unbiased jury, due process of law, and a fair trial. 

 

Facts:  

The prosecution’s opening statement by Clark County Assistant District Attorney William 

Kephart repeatedly made references to non-existent evidence that Kephart claimed would be 

presented by the prosecution to prove the Petitioner’s guilt of murdering Duran Bailey and the 

post-mortem cutting of his rectum on July 8, 2001, in the trash enclosure for the Nevada State 

Bank at 4240 West Flamingo Road in Las Vegas. Petitioner’s counsel did not make a single 

objection during the opening statement, even though it was known to her counsel that Kephart’s 

claims were not true, no evidence would be presented to prove them, and the claims were 

prejudicial to the Petitioner. Twenty-nine of those opening statement evidence claims are 

documented in Exhibit 75, “Opening statement false evidence claims.” 
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Petitioner’s counsel failed during the prosecution’s closing argument by ADA Sandra 

DiGiacomo and rebuttal argument by ADA Kephart to make more than 250 objections to improper 

arguments that were based on facts not in evidence, misstatements of evidence, improper opinion 

argument, disparaging the honesty and credibility of defense witnesses, expressing personal 

opinions, stating contradictory theories of the crime, misstating the law, conflating and confusing 

facts in evidence, drawing conclusions from speculative inferences, speculation, improper 

argument that it is the duty of the jury to find the Petitioner guilty, misstatements of what 

constitutes reasonable doubt, stating personal opinions about the case as fact, and ADA William 

Kephart expressing his personal opinion that the Petitioner is guilty and the jurors should follow 

his lead and mark their ballots “guilty” “as I did.” (“it’s time for you to mark it as I did, guilty of 

first degree murder with the use of a deadly weapon, and guilty of sexual penetration of a dead 

human body.”, App. 9, 1746; Trans. XIX–213 (10-5-06)) The more than 250 improper and false 

prosecution closing and rebuttal arguments that were not objected to by Petitioner’s counsel are 

documented in Exhibit 76, “Prosecution’s improper closing and rebuttal arguments that were not 

objected to.” Included are 123 improper closing arguments by DiGiacomo, and 130 improper 

rebuttal arguments by Kephart. 

The prosecution’s closing and rebuttal arguments that were not based on evidence 

introduced during trial, were a continuation of their opening statement claims that were not based 

on evidence to be presented at trial. The trial sandwiched in between the opening statement, and the 

closing and rebuttal arguments was superfluous to the core of the state’s charges that the Petitioner 

murdered Duran Bailey and cut his rectum after he was dead. Petitioner’s trial was little more than 

a prop in between the “meat” of the prosecution’s case –its opening statement, and its closing and 

rebuttal arguments. The opening statement and closing and rebuttal arguments actually constituted 

the prosecution’s case in chief that filled in the many critical evidentiary holes that were empty 

after the prosecution presented its case. 

During Petitioner’s trial no physical, forensic, documentary, eyewitness, surveillance or 

confession evidence was introduced that she or her car was anywhere in Clark County at any time 

on July 8, 2001 – the day Bailey was murdered. So when the jury began its deliberations all the 
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jurors had to rely on to decide if the Petitioner and her car had been somewhere in Clark County’s 

8,091 square miles at sometime on July 8, 2001, was that claim during DiGiacomo’s closing 

argument and Kephart’s rebuttal argument. Consequently, all the jurors had to rely on to decide if 

the Petitioner and her car had been in Las Vegas at the specific location of the Nevada State Bank’s 

trash enclosure at the specific time Bailey died was that claim during DiGiacomo’s closing 

argument and Kephart’s rebuttal argument. 

During the Petitioner’s trial no physical, forensic, documentary, eyewitness, surveillance or 

confession evidence was introduced that she drove her car the 340-mile round-trip from Panaca to 

Las Vegas on the weekend of July 6 to 8, 2001. To the contrary, the unrebutted testimony by 

prosecution and defense witnesses and telephone records established the Petitioner was in Panaca 

on July 6, 7 and during the early morning, the morning, the afternoon, and the evening of July 8, 

2001. Likewise, the unrebutted testimony was the Petitioner’s car was parked in front of her 

parents’ house all that weekend. So when the jury began its deliberations all the jurors had to rely 

on to decide if the Petitioner and her car had not been in Panaca all weekend of July 6 to 8, and that 

she had driven her car the round-trip from Panaca to Las Vegas, was that claim during 

DiGiacomo’s closing argument and Kephart’s rebuttal argument. 

During the Petitioner’s trial no physical, forensic, documentary, eyewitness, surveillance or 

confession evidence was introduced that the Petitioner had ever met the homeless Bailey, talked 

with him in person or on the telephone, knew where he stayed, or that she knew anyone who had 

ever met Bailey or knew where he stayed. So when the jury began its deliberations all the jurors 

had to rely on to decide if the Petitioner knew Bailey or had ever had any contact with him, was 

that claim during DiGiacomo’s closing argument and Kephart’s rebuttal argument. 

 During the Petitioner’s trial no physical, forensic, documentary, eyewitness, surveillance or 

confession evidence was introduced that the Petitioner had ever been to the Nevada State Bank. So 

when the jury began its deliberations all the jurors had to rely on to decide if the Petitioner had ever 

been to the Nevada State Bank, much less at the specific time of Bailey’s death, was that claim 

during DiGiacomo’s closing argument and Kephart’s rebuttal argument. 
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During the Petitioner’s trial no physical, forensic, medical, documentary, eyewitness, 

surveillance or confession evidence was introduced that somewhere in Las Vegas the Petitioner 

inflicted the wound that according to the Autopsy Report caused Bailey’s death – his head fracture 

and resultant brain swelling that Medical Examiner Lary Simms’ testified occurred two hours prior 

to his severed carotid artery that contributed to his death in the Nevada State Bank’s trash 

enclosure, or that she had cut his rectum after he died. (App. 7, 1175; Trans. VIII-36-37 (9-20-06)) 

So when the jury began its deliberations all the jurors had to rely on to decide if the Petitioner had 

inflicted Bailey’s head fracture, and then two hours later inflicted his carotid artery wound that 

contributed to his death, and then cut his rectum after he died, was that claim during DiGiacomo’s 

closing argument and Kephart’s rebuttal argument. 

During the Petitioner’s trial there was no testimony that a single specific detail of the 

Petitioner’s Statement of July 20, 2001, matches a single specific detail of Bailey’s murder and the 

post-mortem cutting of his rectum (her accused crimes (“sexual penetration of a dead body”)). 

According to the Autopsy Report, Bailey had 31 separate external wounds plus his skull fracture 

and its associated brain swelling, plus numerous internal injuries. Not a single one of Bailey’s 

injuries that ME Simms testified were inflicted ante-mortem or post-mortem is described in the 

Petitioner’s Statement, which also describes her being sexually assaulted in an east Las Vegas hotel 

parking lot, while Bailey was murdered inside a west Las Vegas bank’s trash enclosure. So when 

the jury began its deliberations all the jurors had to rely on to decide if the Petitioner’s Statement 

described Bailey’s murder and the cutting of his rectum after death, was that claim during 

DiGiacomo’s closing argument and Kephart’s rebuttal argument. 

During the Petitioner’s trial no physical, forensic, eyewitness or confession evidence was 

presented linking any personal item of the Petitioner or her car to Bailey’s murder and the cutting 

of his rectum after death, or to the crime scene. So when the jury began its deliberations all the 

jurors had to rely on to decide if any personal item of the Petitioner or her car was linked to 

Bailey’s death or the crime scene, was that claim during DiGiacomo’s closing argument and 

Kephart’s rebuttal argument. 
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Consequently, based on the evidence introduced at trial it is impossible the Petitioner 

murdered Bailey and cut his rectum after death, because she was not anywhere in Clark County at 

anytime on July 8, 2001; she had not driven the round-trip from Panaca to Las Vegas on the 

weekend of July 6 to 8, 2001; she had never met the homeless Bailey or knew where he stayed; she 

had never been to the Nevada State Bank; she did not somewhere in Las Vegas inflict the skull 

fracture that triggered his fatal brain swelling and then two hours later in the trash enclosure stab 

his carotid artery that contributed to his death, and then after his death cut his rectum; there is no 

detail in her Statement describing the specific location where Bailey was murdered or his ante-

mortem and post-mortem injuries; and no personal item of the Petitioner or her car is linked to 

Bailey’s murder or the crime scene. 

Since the prosecution did not introduce any evidence the Petitioner had been anywhere in 

Clark County at anytime on the day of Bailey’s murder, the only tactic available to the prosecutors 

to convince the jury of her guilt was to present its closing and rebuttal argument as the phantom 

“evidence” of her guilt missing from the trial itself. The prosecution’s closing and rebuttal 

arguments were based on ‘guilty by imagination’, not guilt by fact. The following are among the 

egregiously prejudicial improper prosecution arguments. 

• Toward the end of his rebuttal argument Kephart expressed his personal opinion the 

Petitioner is guilty and the jurors should mark their ballots to convict her as he did: “it’s time 

for you to mark it as I did, guilty of first degree murder with the use of a deadly weapon, and 

guilty of sexual penetration of a dead human body.” (App. 9, 1746; Trans. XIX–213 (10-5-06)) 

Kephart’s argument created the impression he was a quasi-13
th

 juror. As the prosecutor and 

representative of the public Kephart’s vote for conviction would be expected to carry particular 

weight with the other jurors. Petitioner’s counsel did not object. 

• During DiGiacomo’s closing argument and Kephart’s rebuttal argument they both denigrated 

the credibility of defense alibi witnesses John Kraft, Larry Lobato (Petitioner’s father), and 

Ashley Lobato (Petitioner’s sister) by suggesting there was something nefarious about their 

testimony because they had not been called as witnesses previously. DiGiacomo argued: “And 

then you have John Kraft. John and Ashley and her father are all new. They did not testify 
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previously. The come in here and they say that she was there the morning of July 8 at 7:00 a.m. 

That’s new”. (App. 9, 1727; Trans. XIX-137 (10-5-06)) Kephart similarly argued: “And for the 

first time -- and also we hear from Mr. Lobato. He comes in here and now he tells you that at 7 

o’clock in the morning John, who we hear from the first time, came over and woke me up and 

asked me on that particular day, when he was leaving a week later, to help out with checking with 

my family when I’m gone, the first time”. (App. 9, 1741; Trans. XIX-190 (10-5-06)) Kraft and 

Larry Lobato were very important alibi witnesses because Larry Lobato testified to seeing the 

Petitioner on July 8, 2001, sleeping on the futon in the living room of the Lobato’s house after 

arriving home from work in the very early morning hours of July 8, 2001, when he went to bed 

after watching some television, and again at about 7am that morning when she woke him up 

because Kraft had come over to their house to talk with him. Ashley Lobato testified to seeing the 

Petitioner that day. If the jury deemed Larry Lobato and Kraft credible they could not find the 

Petitioner guilty of murdering Bailey, because they established she was not in Las Vegas 

“sometime before sunup” when the prosecution argued he died. (Trans. XIX-121 (10-5-06)) 

Contrary to the negative comments by DiGiacomo and Kephart, there is nothing in the record to 

suggest Ashley Lobato, Larry Lobato and Kraft did not testify truthfully and that they were not 

willing and able to testify during the Petitioner’s first trial as they did during the Petitioner’s 

second trial. That they didn’t testify during the first trial had nothing to do with them, but it was 

due to the decision of the Petitioner’s counsel or the prosecutors who did not have them testify. 

Petitioner’s counsel did not object to either DiGiacomo or Kephart’s arguments. 

• During Kephart’s rebuttal he stated that the Petitioner hit Bailey with her baseball bat while 

he was standing up and that it caused him to fall backwards and he fractured his skull when his 

head hit the concrete curb at the base of the trash enclosure’s wall. Kephart argued: “And she 

went back and smacked him in the mouth with the bat where his teeth busted out, he fell back 

and he hit his head on that curb, and that’s consistent with busting his skull.” (9 App. 1743; 

Trans. XIX-198 (10-5-06)) Contrary to Kephart’s argument Clark County Medical Examiner 

Lary Simms testified on cross-examination that Bailey’s skull fracture was contemporaneous 

with his brain swelling that began at least two hours prior to his death. So it was impossible that 
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the Petitioner could have caused his head wound by knocking him over with a baseball bat 

immediately prior to inflicting his many stabbing, beating and cutting wounds. Bailey’s head 

wound was a preexisting condition prior to him being fatally attacked. Petitioner’s counsel did 

not object to Kephart’s argument. 

• During DiGiacomo’s closing argument and Kephart’s rebuttal argument they both falsely 

stated what the Petitioner said while in a CCDC holding cell after her arrest. DiGiacomo 

argued: “And the only person -- and think about too, she knew what the dumpster enclosure 

looked like. When she got to that jail cell at CCDC when she’s being booked in, she’s like 

yeah, it was just like this except for I could see through the roof,” ….” (Trans. XIX-149 (10-5-

06)); and, “The only way she was able to describe the place, the body, the injuries, the you 

know, where it happened, how it looked, the only way she knew that, ‘cause she was there.” 

(Trans. XIX-150 (10-5-06)) Kephart argued: “And when they bring her back to the jail cell and 

she talks about the inside of the jail cell looking like where this occurred.” (Trans. XIX-204 

(10-5-06)). The only testimony about what the Petitioner said while in the holding cell was by 

Detective Thomas Thowsen. His testimony doesn’t support DiGiacomo and Kephart’s 

arguments. Thowsen did not testify that the Petitioner knew what the “dumpster enclosure 

looked like,” he did not testify that she said anything remotely similar to “it was just like this 

except for I could see through the roof,” he did not testify that “she was able to describe the 

place” and “how it looked,” and he did not testify she said anything about “the jail cell looking 

like where this occurred.” The Petitioner was gravely prejudiced by DiGiacomo and Kephart’s 

arguments that were not based on the evidence, because they falsely projected to the jury that 

the Petitioner had knowledge of the trash enclosure where Bailey was murdered that she did not 

have, and which Bailey’s killer(s) would have had. Petitioner’s counsel did not object to any of 

DiGiacomo or Kephart’s arguments. 

• During DiGiacomo’s closing argument and Kephart’s rebuttal argument they both falsely 

stated that the presumptive luminol and phenolphthalein reactions proved there was blood in 

her car, even though the confirmatory HemaTrace and DNA tests of her car were negative for 

blood. The presumptive tests return positive reactions for a multitude of natural and man-made 

Michelle
Text Box
001464



 

  

316 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

substances, and blood is only one of those many substances, which is why a confirmatory test is 

necessary to determine if blood is in fact present. DiGiacomo argued: “You do have physical 

evidence that links the defendant to that crime scene. You have it with her car. The positive 

luminol test and the positive phenolphthalein test tell you there was blood in that car.” (9 App. 

1730; Trans. XIX-147 (10-5-06)); and, “That does give you some physical evidence that links 

her to the crime, that's blood.” (9 App. 1730; Trans. XIX-148 (10-5-06)). Kephart argued, 

“…even though we had two tests, presumptive tests that said it’s blood”. (9 App. 1740; Trans. 

XIX-188 (10-5-06)) Although it was absolutely critical to the Petitioner’s defense that the jury 

understand the truth that no blood was found in her car, Petitioner’s counsel did not object to 

either DiGiacomo or Kephart’s arguments that erroneously led the jury to believe blood was 

found in the Petitioner’s car. 

• During DiGiacomo’s closing she stated about what the Petitioner said in her Statement, “… 

she got rid of the clothes she was wearing that she said had blood on them..” (9 App. 1728; 

Trans. XIX-139 (10-5-06)) During Kephart’s rebuttal he stated three separate times that the 

Petitioner said in her Statement that she was bloody after she fought off her attacker and got in 

her car to leave: “I mean she said in her statement she’d gotten her car bloody.” (9 App. 1744; 

XIX-202 (10-5-06)); “She talked about taking her clothes off in the car because they were 

bloody” (9 App. 1744; XIX-202 (10-5-06)); and, “Said that she was bloody and got in her car, 

Corroborated.” (9 App. 1747; Trans. XIX-214 (10-5-06)). Both DiGiacomo and Kephart’s 

statements have no basis in reality because the Petitioner not only doesn’t say anywhere in her 

statement that she or her clothes were bloody, but the words bloody, blood, bled, bleed or 

bleeding do not appear a single time in her statement, and no witness testified that she said she 

was bloody and took her clothes off in her car because they were bloody. 

It is not a mystery why DiGiacomo and Kephart wanted to falsely implant the ideas in the 

minds of the jurors that the Petitioner said in her Statement she was bloody when she got in her 

car, when in fact there is not a single mention of blood in her Statement. It was the same reason 

DiGiacomo and Kephart wanted to falsely implant the ideas in the minds of the jurors that the 

preliminary (presumptive) luminol and phenolphthalein positive reactions were for blood, even 
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though the confirmatory tests scientifically proved blood did not cause the reactions and no blood 

was found in her car. The single most distinctive feature of Bailey’s murder was the amount of 

blood at the crime scene, so if the jury could be misled to believe the Petitioner said in her 

Statement she was bloody and misled to believe blood was in her car, then they could conflate 

that “phantom” blood into somehow being from Bailey’s bloody crime scene. Yet, even though it 

was gravely prejudicial to the Petitioner, her counsel did not object a single time to DiGiacomo 

and Kephart’s fabricated arguments. It was absolutely critical for the Petitioner to counteract 

every untrue and baseless assertion by the prosecution related to blood that could result in the 

jurors being mislead by the prosecution to erroneously believe there was evidence of blood in the 

Petitioner’s car or on her, when there was no evidence of that introduced during her trial. 

The above arguments only scratch the surface of the more than 250 improper arguments the 

prosecution relied on to try and convince the jury that the Petitioner murdered and mutilated Bailey 

in the absence of evidence she did so. If the prosecution had relied on the evidence presented at 

trial its closing argument could have gone something like: 

“Ladies and gentlemen of the jury, thank you for your patience during the weeks of 

this trial. We didn’t present any evidence the defendant or her car were in Clark 

County at any time on July 8, 2001. We didn’t present any evidence the defendant and 

her car were not in Panaca the entire weekend of July 6 to July 8. We didn’t present 

any evidence that the defendant had at any time in her life been to the Nevada State 

Bank, or inside its trash enclosure. We didn’t present any evidence the defendant had 

ever met Duran Bailey, knew who he was, or knew anyone who knew him. We didn’t 

present any evidence the Petitioner inflicted a single one of Bailey’s almost three 

dozen ante-mortem and post-mortem external injuries. We also have to be candid and 

admit that we prevented you from hearing testimony by alibi witnesses who would 

have corroborated the defendant’s Statement on July 20, 2001, in which she positively 

stated that she was attacked “over a month ago.” That means she was attacked before 

June 20 – which was weeks before Bailey’s murder. However, keep in mind that we 

have presented evidence that the defendant used methamphetamine when she was in 

Las Vegas before she returned to Panaca on July 2, and we have presented evidence 

that she had a knife given to her as a present by her father for self-defense. So we 

argue to you that we have proven the defendant was an 18-year-old knife toting meth 

user before she returned to Panaca six days before Bailey’s murder. Our case against 

the Petitioner is thin, but we are nevertheless asking you to find the defendant guilty 

of first degree murder with a deadly weapon and sexual penetration of a dead body. 

We apologize for being so brief, but we don’t have a whole lot to say based on the 

evidence we’ve presented during this trial. Thank you.” 
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That hypothetical argument is not much of an exaggeration if the prosecution had been 

honest during its closing and rebuttal arguments, which is why DiGiacomo and Kephart each had 

to rely on more than one hundred improper arguments during their closing and rebuttal arguments 

respectively, to avoid simply standing in front of the jury slack jawed with almost nothing to say. 

Yet, they were only able to make extensive false and improper arguments and repeat some 

fabrications over and over because Petitioner’s counsel failed to repeatedly interrupt their 

arguments with objection after objection after objection. 

The Petitioner was gravely prejudiced by her counsel’s failure to object to each of the more 

than 250 improper and false arguments, all of which could have the effect of prejudicing the jury’s 

judgment. The Petitioner was further gravely prejudiced by her counsel’s failure to make a motion 

for a mistrial and dismissal of the charges with prejudice based on the egregious prosecutorial 

misconduct of ADAs DiGiacomo and Kephart’s improper arguments based on their imagination 

that individually and cumulatively irreparably prejudiced the jury’s judgment. The prosecution’s 

case for the Petitioner’s conviction wasn’t based on the evidence presented during trial, but by the 

prosecution’s improper closing and rebuttal arguments that her counsel failed to object to. The jury 

was so prejudiced that no curative instruction could undo the jury’s contamination by the tsunami 

of improper and false arguments unsupported by trial testimony. The appropriate sanction for the 

prosecution’s egregious prosecutorial misconduct was a mistrial and dismissal of the charges with 

prejudice. Furthermore, if the motion for a mistrial was not granted, by failing to object the 

Petitioner’s counsel waived claims on direct appeal based on the prosecution’s closing and rebuttal 

arguments – including gross prosecutorial misconduct prejudicial to the Petitioner’s state and 

federal constitutional rights to a unbiased and impartial jury, due process of law, and a fair trial. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(sss) Ground seventy-one. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to retain a dental expert to analyze the 

case evidence and testify about Duran Bailey’s six teeth found intact in the trash 

enclosure and that they were not removed by a blow from a baseball bat, and 

counsel’s failure prejudiced the Petitioner because after considering the dental 

expert’s evidence, individually or cumulative with other evidence, no reasonable 

juror could have found the Petitioner guilty beyond a reasonable doubt, under the 

standards established by the state and federal constitutional rights of the Petitioner 

to due process of law and a fair trial. 

 

Facts: 

The prosecution argued to the jury that the Petitioner was kneeling in front of Duran Bailey 

when she stabbed him in the scrotum, and she then went and got her bat and “smacked him in the 

mouth with the bat where his teeth busted out, he fell back and he hit his head on that curb, and 

that’s consistent with busting his skull.” (Trans. XIX-198 (10-5-06) 

The prosecution’s expert Medical Examiner Lary Simms testified on direct examination: 

Q. Okay. And is it possible he received a blow to his face, fell back, struck his head 

on the curb?  

A. Definitely possible.  

Q. Injuries are consistent with that?  

A. Yes. 

(6 App. 1160; VII-133 (9-19-2010)) 

 

The Petitioner’s medical expert Dr. Michael Laufer testified on cross-examination: 

Q. Okay. And would you expect,...—at that force hitting him in the mouth would 

cause not only would his teeth possibly get busted out but it may cause him to go 

backwards?  

A. It’s possible. Sure. 

(8 App. 1448-9; XIV-129-30 (9-28-06) cross-examination) 

 

So the testimony by both the prosecution and Petitioner’s medical expert was Bailey’s teeth 

could have been “busted out” by the blow from a bat. Neither Simms nor Laufer are dental experts, 

nor were they qualified to testify about dental matters. There was no testimony by a prosecution or 

defense dental expert about Bailey’s teeth. Only a dental expert would be qualified to testify about 

the condition of Bailey’s teeth that were knocked out of his mouth. 
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In testifying that it is possible Bailey’s teeth could have been “busted out” by the blow from a 

baseball bat no consideration was given by Simms or Laufer to one of the most important aspects of 

Bailey’s facial injuries – his six intact teeth that were found in a small area of the trash enclosure’s 

southwest corner. (See, Autopsy Report of Duran[d] Bailey, Clark County Coroner’s Office, July 9, 

2001, 1; and, Testimony of CSA Louise Renhard, 7 App. 1225; Trans. IX-37 (9-21-06)) 

After Petitioner’s direct appeal was exhausted in October 2009, the Petitioner sought to find 

a dental expert willing to conduct a post-conviction review of the evidence related to Bailey’s teeth 

on a pro bono basis to determine if a bat could have been used to remove them from his mouth. 

Doctor of Dental Surgery Mark Lewis agreed to review the evidence in the Petitioner’s case. Dr. 

Lewis states in the “Affidavit of Mark Lewis DDS” dated April 26, 2010: 

3.  I was asked to give my opinion of whether a baseball bat could have been used to 

knock out the teeth of Duran Bailey.  

4.  I reviewed photographs of the crime scene and autopsy, the autopsy report and 

trial testimony regarding the condition of the teeth and the location the teeth were 

found.  

5.  In my professional opinion, I do not believe that a baseball bat was used to knock 

out Bailey’s teeth because I would expect that the teeth would have been 

fragmented by the force needed to forcibly remove them with a baseball bat. 

(See Exhibit 100, Affidavit of Mark Lewis DDS, April 26, 2010.) 

 

Dr. Lewis’ analysis and new evidence is the first time since the Petitioner’s arrest in July 

2002 that a dental expert examined the evidence related to the condition of Bailey’s teeth that were 

knocked out by his assailant(s). 

The prosecution’s argument that Bailey’s teeth were knocked out by a baseball bat was 

speculative, and there was no blood from anyone on the petitioner’s bat, so the prosecution’s argument 

that her bat was used was also pure speculation. The prosecution’s speculative argument was critical to 

their case because the Petitioner’s bat was the only personal item introduced into evidence they claimed 

linked her to the crime. Simms and Laufer’s respective testimony that a baseball bat blow could have 

knocked out Bailey’s teeth was also speculation on their part. However, the testimony of Simms and 

Laufer gave the prosecution’s speculative argument a degree of believability, even though they were 

not qualified to evaluate the crucial evidence that Dr. Lewis and other dental experts are qualified to 

examine and testify about – the condition of Bailey’s teeth that had been knocked out of his mouth.  
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Dr. Lewis’ analysis reveals the prosecution’s argument that the jury relied on to convict the 

Petitioner was not just speculative – but it was dead wrong. Dr. Lewis’ new expert dental evidence 

provides critical evidence the jury did not know – Bailey’s six intact teeth are positive physical 

evidence he was not hit in the mouth with a baseball bat. Which means the Petitioner’s bat was not 

used to hit him in the mouth and knock him down. In convicting the Petitioner the jury relied on 

the prosecution’s imagination based arguments that falsely linked her bat to Bailey’s murder. 

There were no bruises, scars or injuries to the Petitioner’s hands when she was arrested, so 

it is known that she didn’t inflict Bailey’s severe beating injuries with her hands. It is invaluable 

exculpatory evidence that Bailey’s facial injuries were not inflicted by the Petitioner’ baseball bat 

because she was convicted by the jury on the basis that she used her bat to do so, and since she had 

no injuries to her hands the prosecution can not fall back and say she physically beat him. 

However, the jury didn’t know Bailey wasn’t hit in the mouth with a bat because the 

Petitioner’s counsel didn’t retain a dental expert to examine the evidence related to Bailey’s teeth that 

were knocked out. There was nothing preventing the Petitioner’s counsel from retaining a dental 

expert, and it was crucial to do so because a centerpiece of the prosecution’s case known before the 

trial was their speculation that Bailey’s teeth were knocked out when he was hit in the mouth with the 

Petitioner’s baseball bat, and that blow also caused him to fall backwards. That didn’t happen. 

Furthermore, the new dental evidence corroborates a key part of the Petitioner’s Statement 

of July 20, 2001, that describes her being sexually assaulted “over a month ago” at a Budget Suites 

Hotel in east Las Vegas. When asked if she hit her assailant she said “No”, but that he slapped her. 

The Petitioner was gravely prejudiced by her counsel’s failure to retain a dental expert and 

introduce their expert testimony that Bailey’s six intact teeth would have been shattered if he had 

been hit in the mouth with a bat. If the jurors had known the exculpatory dental evidence that 

corroborate the Petitioner’s Statement that she didn’t hit her assailant, no reasonable juror could 

have found the Petitioner guilty beyond a reasonable doubt. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(ttt) Ground seventy-two. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to make a NRS 175.381(2) motion within 

seven days of the jury’s verdict to set aside the verdict and enter a judgment of 

acquittal, on the ground the prosecution introduced insufficient evidence to prove 

every essential element of the Petitioner’s alleged offenses beyond a reasonable 

doubt, and most particularly, no physical, forensic, documentary, eyewitness, 

surveillance or confession evidence was introduced at trial that the Petitioner was 

anywhere in Clark County at any time on July 8, 2001, and so she could not have 

been at the Nevada State Bank’s trash enclosure at the precise time of Duran 

Bailey’s murder and she could not have committed her accused crimes, and the 

failure of Petitioner’s counsel to make the NRS 715.381(2) motions prejudiced the 

Petitioner’s state and federal rights to due process and a fair trial. 

 

Facts: 

The Petitioner was charged with personally murdering Duran Bailey and then inserting a 

knife into and/or cutting his anus on July 8, 2001, within Clark County, Nevada. (State v. Lobato, 

No. C177394, Criminal Complaint.) Consequently, one of the essential elements the prosecution 

had to introduce evidence proving beyond a reasonable doubt the Petitioner was “within Clark 

County” at the crime scene at the time the crimes occurred. If the prosecution did not introduce 

evidence proving beyond a reasonable doubt the Petitioner was “within Clark County” and at the 

Nevada State Bank and inside the trash enclosure in its parking lot at the exact time Bailey was 

murdered, she could not have committed her accused crimes, and there was insufficient evidence 

for the jury to find her guilty. 

The prosecution not only failed during it case in chief to present any substantive evidence 

that Petitioner was in Clark County at the time of Duran Bailey’s murder, but the prosecution failed 

to present any physical, forensic, medical, eyewitness, surveillance, documentary, or confession 

evidence the Petitioner and her car had been in Clark County at any time on July 8, 2001 – the day 

of Duran Bailey’s murder. In fact, every prosecution witness that testified to Petitioner’s 

whereabouts on July 8 testified they saw and/or talked with her in Panaca. Since no evidence was 

introduced by the prosecution the Petitioner was in Clark County at any time on July 8, 2001, she 

could not have been in Las Vegas at the Nevada State Bank when Bailey was murdered, and so the 

Petitioner could not have committed her accused crimes. 
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During the Petitioner’s defense every witness that testified to Petitioner’s whereabouts on 

July 8 testified that they saw and/or talked with her in Panaca. Likewise, every defense and 

prosecution witness who testified about the Petitioner’s car said it was parked on July 8 in front of 

her parents’ house. The testimony of the defense and prosecution witnesses was consistent with 

telephone records of a number of telephone calls during July 8 from between the Petitioner and a 

boyfriend in Las Vegas who drove up to Panaca to pick her up on the evening of July 8. During the 

prosecution rebuttal no evidence was presented rebutting the witness testimony and telephone 

records that the Petitioner and her car were in Panaca on the entire day of July 8. 

At the close of the prosecution’s case in chief and again at the close of their rebuttal, the 

only knowledge the jurors had that the Petitioner and her car had been “within Clark County” on 

July 8, 2001, was the prosecution’s claim during its opening statement. During the jury’s 

deliberations the jurors had no evidence to determine the Petitioner and her car were in Clark 

County at the time of Bailey’s murder except for the prosecution’s claim during its opening 

statement, and its closing and rebuttal arguments. The prosecution’s speculation during its opening 

statement, and then during closing and rebuttal arguments that the Petitioner and her car were in 

Clark County at the time of Bailey’s murder was not substantiated by any evidence introduced at 

trial, much less evidence proving beyond a reasonable doubt the Petitioner was in Clark County, or 

in Las Vegas, or at the Nevada State Bank at any time on July 8, 2001, much less at the specific 

time of Bailey’s murder. 

NRS 175.381(2) states: 

2. The court may, on a motion of a defendant or on its own motion, which is made 

after the jury returns a verdict of guilty or guilty but mentally ill, set aside the verdict 

and enter a judgment of acquittal if the evidence is insufficient to sustain a conviction. 

The motion for a judgment of acquittal must be made within 7 days after the jury is 

discharged or within such further time as the court may fix during that period. 

 

Since no evidence was presented during Petitioner’s trial that she was in Clark County at 

any time on July 8, the jury could only have relied on the prosecution’s speculation that the 

Petitioner was at the scene of Bailey’s murder, or that she committed her convicted crimes. An 

essential element of the Petitioner’s convicted crimes was that she was at the scene of the crime. 
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Since no evidence was presented by the prosecution, only speculation and speculative inferences, 

that Petitioner was even in Clark County at the time of Duran Bailey’s murder, there is not 

evidence beyond a reasonable doubt that she committed her convicted crimes. 

With no substantive evidence the prosecution met its legal burden of proving beyond a 

reasonable doubt the essential element the Petitioner was “within Clark County” and present at the 

scene of Bailey’s Las Vegas murder, Petitioner’s counsel was legally obligated to make a NRS 

175.381(2) motion within seven days of the jury’s verdict to set aside the verdict and enter a 

judgment of acquittal, on the ground the prosecution introduced insufficient evidence to prove 

every essential element of the Petitioner’s alleged offenses beyond a reasonable doubt. Most 

particularly, no physical, forensic, documentary, eyewitness, surveillance or confession evidence 

was introduced at trial that the Petitioner was anywhere in Clark County at any time on July 8, 

2001, and so she could not have been at the Nevada State Bank’s trash enclosure at the precise time 

of Duran Bailey’s murder and she could not have committed her accused crimes. The failure of 

Petitioner’s counsel to make the NRS 715.381(2) motions prejudiced the Petitioner’s state and 

federal rights to due process and a fair trial. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(uuu) Ground seventy-three. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure to file a post-verdict motion for DNA 

testing of crime scene evidence that could not be tested by technology available at 

the time of Petitioner’s trial, but could have been tested by techniques developed 

prior to the Nevada Supreme Court’s ruling in Petitioner’s case, and this testing 

would be expected to produce results that would scientifically exclude Petitioner 

from her convicted crimes and provide the basis for a new trial motion.  

 

Facts:  

Through 2006 when the Petitioner was convicted, 194 people in the United States had their 

convictions overturned as a result of new evidence discovered by DNA testing. (Source, Innocence 

Project website, http://www.innocenceproject.org/know/Browse-Profiles.php) 
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During Petitioner’s trial there was testimony that the Petitioner was excluded as the source 

of DNA recovered from a pubic hair on Bailey’s body, gum recovered from a piece of cardboard 

covering his torso, and two cigarette butts that were lying directly on Bailey’s body underneath the 

plastic sheeting wrapped over his groin area before the cardboard was placed over him. 

Former LVMPD crime lab technician Thomas Wahl testified at trial that there were swabs 

of Bailey’s penis and rectum on which semen lacking sperm was detected. Wahl also testified 

DNA technology at the time was unable to obtain DNA profile from spermless semen. The semen 

was among several pieces of evidence that could not be tested by DNA technology available at the 

time of trial. 

While Petitioner’s case was pending before the Nevada Supreme Court, Petitioner’s counsel 

David Schieck and JoNell Thomas were informed that after Petitioner’s trial several DNA 

techniques were developed that could obtain a DNA profile from the swabs of Bailey’s penis and 

rectum and other evidence in the Petitioner’s case that could either directly or in combination with 

other evidence conclusively establish the Petitioner did not murder and slash Duran Bailey’s 

rectum. The Petitioner’s two counsels were informed of the new DNA testing techniques in a letter 

from Hans Sherrer dated January 19, 2009 that states in part: 

“The purpose of this letter is to inform you that there have been several 

significant advances in DNA testing since Ms. Lobato’s conviction in October 2006. 

These new techniques enable the testing of evidence in her case to possibly identify 

the DNA profile of the person or persons responsible for the murder of Mr. Bailey. 

Negative test results for the presence of Ms. Lobato’s DNA will provide valuable 

new exculpatory evidence for her. 

DNA testing of spermless semen 

One of the developments is the testing of spermless semen to identify the DNA 

profile of the male it originated from. Previously sperm cells needed to be present 

for DNA testing. The first reported use of this technology was in the March 7, 2007 

issue of New Scientist magazine (See Exhibit A.). This was five months after Ms. 

Lobato’s conviction. I have talked with Bode Technology Group, one of the leading 

DNA laboratories in the United States, and they informed me they first 

commercially offered this technology in October 2007. This was a year after Ms. 

Lobato’s conviction. Bode Technology Group also has a new technique that can 

distinguish between the DNA profile of a male’s spermless semen intermixed with 

the DNA of another male, which is the situation of the male who had anal sex with 

Mr. Bailey. 

…. 
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Touch DNA testing 

Another development is the ability to determine the DNA profile of the person 

who “touched” something and left identifiable skin cells, oils or perspiration. (See 

Exhibit C) The first reported use of touch DNA testing was in November 2007. (See 

Exhibit D) This was 13 months after Ms. Lobato’s conviction. In January 2008 

Timothy Masters became the first person in the United States exonerated by touch 

DNA testing when he was excluded as the source of DNA recovered from the 

clothing of the woman he had been convicted in 1999 of murdering. (See Exhibit 5) 

On July 9, 2008 the District Attorney for Boulder, Colorado announced that 

members of the John and Patsy Ramsey family had been cleared of involvement in 

the 1996 murder of their daughter JonBenet. Touch DNA testing of her long johns 

identified a male DNA profile that matched the male DNA profile previously 

recovered from biological material on her underwear. That profile excludes 

members of the Ramsey family. (See Exhibit F) 

… 

DNA testing of degraded or impure evidence 

There have also been additional refinements in the ability of a DNA test to detect 

a DNA profile from a degraded, impure or minute evidence sample. In February 2007 

it was announced that STR MiniFiler PCR Amplification was available to generate a 

profile from “degraded DNA as well as from samples that are limited by an impurity.” 

(See Exhibit G) This was four months after Ms. Lobato’s conviction. 

Items in Ms. Lobato’s case that can be tested by new DNA techniques 

There are a number of items in Ms. Lobato’s case that either have not been DNA 

tested, or which were tested by techniques far inferior to those that became available 

after her conviction. These items individually, or in concert with other evidence can 

establish either to a scientific certainty – or at a minimum beyond a reasonable 

doubt – that Ms. Lobato is not responsible for Mr. Bailey’s murder. I will list some 

of these items with a brief explanation: 

The plastic sheeting that covered Mr. Bailey’s body can be tested by the touch 

DNA technique. The killer or killers extensively handled the sheeting, and Bode 

Technology Group specifically identifies plastic as a surface from which skin cells 

can be recovered for touch DNA testing. Bode Technology Group performed the 

touch DNA testing in the Ramsey case. (See Exhibit C) 

Testimony during Ms. Lobato’s trial established that Mr. Bailey’s pants may 

have been pulled down by his killer, and if so that person’s skin cells may be 

recoverable from the fabric by the touch DNA technique. The Bode Technology 

Group explains that in a “case in which the victim’s clothing had been removed by 

the perpetrator, areas such as the waistband may contain sufficient cells belonging 

to the perpetrator to produce a profile.” (See Exhibit C) Handling of the victim’s 

clothing is precisely how Timothy Masters was exonerated. (See Exhibits E) 

The rectal swab is known to have the semen of a male, and it can be tested by a 

spermless DNA technique to identify the DNA profile of the male who had anal sex 

with Mr. Bailey. 

Penile swab “1B”is known to have the semen of a male, and it can be tested by a 

spermless DNA technique to identify the DNA profile of that male. That penile 
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swab is also testable by the touch DNA technique to possibly identify the DNA 

profile of the person who removed Mr. Bailey’s penis. 

“Penile swab “A” (and which may also be known as “1A”) did not have 

detectable semen, but it can be tested by the touch DNA technique to possibly 

identify the DNA profile of the person who removed Mr. Bailey’s penis. (See 

Exhibit B, V-175) 

The three cigarette butts that were recovered from under the plastic sheeting can 

be tested by the touch DNA technique to obtain the DNA profile of the person or 

persons who handled those cigarettes and placed them on Mr. Bailey’s body. 

Although DNA testing of biological material recovered from two of the cigarettes 

has already excluded Ms. Lobato as the source, the more sophisticated DNA 

techniques now available can more precisely identify who those people are, one of 

whom has already been identified as a male. 

State of the art DNA techniques can be used to test the chewing gum recovered 

from the crime scene. Although DNA testing of the chewing gum has already 

excluded Ms. Lobato as the source of the DNA profile detected on it, the more 

sophisticated testing techniques now available can more precisely identify the DNA 

profile recoverable from the chewing gum. 

State of the art DNA techniques can be used to test the pubic hair recovered 

from Mr. Bailey’s body. Although DNA testing of the pubic hair has already 

excluded Mr. Bailey and Ms. Lobato as the hair’s source, the more sophisticated 

testing techniques now available can more precisely identify the DNA profile of the 

person who is the pubic hair’s source. 

State of the art DNA techniques can be used to test for the presence of blood on 

the car seat cover and any available car seat fabric preserved as evidence. Although 

confirmatory tests have excluded the presence of blood on those items, the 

prosecution still contends the inconclusive presumptive tests conducted in 2001 

have evidentiary value. Negative DNA test results would affirm the confirmatory 

tests and completely undercut any pretense the inconclusive presumptive tests have 

any evidentiary value, and thus support their inadmissibility. 

Mr. Bailey’s killer unquestionably handled his penis in the course of removing 

it. So the single most important DNA test that can be performed is a test to obtain 

the DNA profile of the person who handled it in the course of removing it. If Ms. 

Lobato is excluded as that person, that is conclusive scientific proof she is not Mr. 

Bailey’s murderer. As has been mentioned touch DNA testing of the two penile 

swabs may be able to identify the DNA profile of that person. However, if for some 

reason the swabs prove insufficient to identify the DNA profile of the person who 

handled Mr. Bailey’s penis, there is another option. It is my understanding that 

Bailey’s penis was buried with his body, so his body can be exhumed to provide 

samples from his penis for a thorough DNA analysis. There also may be other areas 

of Mr. Bailey’s body that were obviously handled by his killer, and touch DNA 

testing of those areas could yield a DNA profile of his killer. 

DNA testing can provide exculpatory evidence 

DNA exclusion of Ms. Lobato as the person who handled Mr. Bailey’s penis (or 

other parts of his body) would constitute irrefutable exculpatory evidence of her 

actual innocence – particularly since the prosecution’s theory from the day of her 
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arrest is that he was killed by a lone person. However, exclusionary DNA test 

results from other tests outlined in this letter would be new scientific evidence 

refuting involvement by Ms. Lobato in Mr. Bailey’s murder. For example, if the 

DNA profile of the semen recovered from Mr. Bailey’s rectum matches DNA 

recovered from one of the cigarette butts, or possibly other evidence such as the 

plastic sheeting, then it would stretch rational credulity not to recognize that that 

male was Mr. Bailey’s murderer. It would also give credence to the homosexual 

scenario suggested during Ms. Lobato’s 2006 trial by the testimony of Clark County 

Chief Medical Examiner Lary Simms and forensic scientist and criminal profiler 

Brent Turvey. The process of identifying the same person’s DNA on several items 

of JonBenet’s clothing is how the Ramsey family was excluded from involvement in 

her murder. (See Exhibit F) 

In summary, since Ms. Lobato’s October 2006 conviction at least three types of 

DNA testing have evolved that can provide compelling exculpatory evidence 

sufficient to support the filing of a motion to dismiss the indictment against her, or 

at a minimum support a motion for a new trial based on new evidence of her actual 

innocence. 

(See Exhibit 71, Letter of Hans Sherrer to David Schieck and JoNell Thomas, 

January 19, 2009.) 

 

Petitioner’s counsel did nothing with the new information about how advances in DNA 

technology could result in irrefutable exculpatory scientific evidence. The extraordinary 

circumstances of the new DNA testing techniques that could exculpate the Petitioner of her 

convicted crimes required extraordinary action by Petitioner’s counsel. One option is they could 

have filed for a Stay of Petitioner’s Supreme Court appeal in the interests of justice and obtained an 

order from the court for DNA testing of the evidence. If the evidence singularly or in conjunction 

with other evidence scientifically excluded the Petitioner from Bailey’s murder and rectum 

slashing, her counsel could have taken appropriate action to vacate her conviction and have the 

charges dismissed. But instead Petitioner’s counsel did nothing on the Petitioner’s behalf to 

represent her interest in having the DNA testing conducted. 

Considering that all the DNA testing in the Petitioner’s case conducted prior to or during 

trial excludes the Petitioner, and there is no physical, forensic, documentary, eyewitness, 

surveillance or confession evidence that Petitioner was anywhere in Clark County on July 8, 2001 

– the day of Bailey’s murder – there is every reason to believe that the evidence tested by the DNA 

techniques developed after her trial would also be exculpatory. And if Petitioner’s DNA was not 

detected on Bailey’s penis, that would in and of itself constitute almost irrefutable new evidence 
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that she did not murder Bailey, because there is no question that his murderer grasped his penis to 

pull it up and amputate it. Consequently the Petitioner was gravely prejudiced by her Petitioner’s 

failure to represent her interests and do everything possible to ensure that the DNA testing was 

conducted in a timely manner.  

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(vvv) Ground seventy-four. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure in Argument A. of Petitioner’s direct 

appeal to the Nevada Supreme Court to correctly argue and brief the Court that there 

is insufficient evidence to support Petitioner’s conviction beyond a reasonable doubt 

because it is based on a series of assumptions, interpretations, inferences, 

conjectures, and speculations by the prosecution that are themselves based on 

Detective Thomas Thowsen’s speculative assumption that Petitioner de facto 

confessed to murdering Duran Bailey in her Statement of July 20, 2001, and if 

Petitioner’s counsel had correctly argued and briefed the Court on the proper 

grounds of insufficiency of the evidence, Petitioner’s conviction would have been 

vacated by the Court as violating the state and federal constitutional rights of the 

Petitioner to due process of law and a fair trial. 

 

Facts: 

At trial the prosecution presented evidence that on July 8, 2001, in the exterior trash 

enclosure for the Nevada State Bank at 4240 West Flamingo Road in Las Vegas, Duran Bailey was 

beaten about the face, seven teeth were knocked out, he had been stabbed in his face, neck and 

abdomen multiple times, and after death his penis was amputated, his rectum slashed and his 

abdomen stabbed multiple more times. He also had a fracture in the back of his skull. At autopsy 

there was not a determination that Bailey’s death had anything to do with him either being the 

victim or perpetrator of a sexual assault. LVMPD homicide Detectives Thomas Thowsen and 

James LaRochelle were assigned the case. No arrests had been made when on July 20, 2001, 

Thowsen received a telephone tip from Lincoln County Juvenile Probation Officer Laura Johnson 

that she had been told by a teacher friend that a former student told her she had cut the penis of a 

man who tried to rape her in Las Vegas. Thowsen was told the teacher’s former student was 18-
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year-old Kirstin Blaise Lobato (Petitioner). Johnson told Thowsen that she had been told Lobato 

lived with her parents in Panaca, about 170 miles north of Las Vegas.  

Thowsen, LaRochelle and LVMPD Crime Scene Analyst Maria Thomas drove up to 

Lincoln County on the afternoon of July 20, 2001. After interviewing Johnson they followed a 

Lincoln County Sheriff’s deputy to the Lobato’s home. They arrived about 5:45 pm, and after 

Petitioner signed a Miranda card at 5:55 p.m., the detectives began a taped interview of her at 6:07 

pm. Petitioner was shown a photo of Bailey but she didn’t recognize him. Petitioner described 

defending herself with her pocket butterfly knife by attempting one time to cut the exposed penis of 

a black man who sexually assaulted her in the parking lot of the Budget Suites Hotel near Sam’s 

Town Casino on Boulder Highway in east Las Vegas. Petitioner described her assailant as very 

much alive and “crying” when she escaped from him in her car. Petitioner described this incident 

as happening “over a month ago” from the date of her Statement on July 20, 2001. The Petitioner is 

5'-6", and she said her assailant was “huge” compared to her. 

Thowsen assumed the Petitioner’s admission to trying to cut her assailant’s penis was a 

confession to the murder and post-mortem mutilation of Duran Bailey, and arrested Petitioner. 

Petitioner was initially charged with the first-degree murder of Bailey, and a few days later she was 

charged with violating Nevada’s necrophilia law for allegedly cutting his rectum after his death 

(“sexual penetration of a dead body”). 

The beginning point and foundation of the prosecution’s case against the Petitioner is 

Detective Thowsen’s assumption that her admission in her Statement that she made one attempt to 

cut her would be rapist’s penis is a confession to viciously beating and repeatedly cutting Bailey 

before his death, and then inflicting multiple cutting and stabbing wounds after he died. The 

prosecution conceded during its rebuttal argument that the Petitioner’s admission in her Statement 

was the foundation of her prosecution: 

“But we have her words, ladies and gentlemen, her words. We’re here -- they said 

why are we here? We’re here because of her mouth, because of what she said.” 

(Trans. XIX-186 (10-5-06)) 
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The Nevada Supreme Court also recognized Thowsen’s assumption about Petitioner’s 

admission in her Statement is the foundation of her prosecution, when on direct appeal it affirmed 

Petitioner’s conviction by ruling: “based on Lobato’s admission, there was substantial evidence 

that she committed the murder.” (Lobato vs. Nevada, No. 49087 (NV Supreme Ct, 02-05-2009), 

Order of Affirmance, 4) Absent Detective Thowsen’s assumption that Petitioner’s admission in her 

Statement to making a single attempt to cut her would be rapist’s penis was a confession to 

Bailey’s murder and post-mortem mutilation, the Nevada Supreme Court acknowledged there was 

no basis to uphold her conviction. 

However, Thowsen’s assumption that Petitioner’s description of attempting once to cut her 

attacker’s penis is an admission to Bailey’s murder and mutilation is based on his speculative 

interpretation of a few words of what she said in her 26-minute Statement, while ignoring the rest 

of her statement that has information excluding her from the crime. Thowsen’s assumption the 

Petitioner confessed was then used to support a chain of speculative inferences that the prosecution 

argued linked her to the crimes. The following is an abbreviated list of the most important of the 

prosecution’s speculative inferences: 

1. Petitioner said in her Statement, and she told a number of friends and acquaintances, that 

she fended off a rape attempt in Las Vegas by making a single attempt to cut her assailant’s penis, 

so that must be a confession to Bailey’s murder and post-mortem mutilation. 

2. Petitioner said in her Statement that she was assaulted in the parking lot of an east Las 

Vegas hotel, so she must have “jumbled” and “minimized” those details and she actually meant she 

attacked Bailey in the exterior trash enclosure of the west Las Vegas bank where he was murdered 

and mutilated. 

3. Petitioner said in her Statement she was assaulted around midnight or in the early 

morning hours, and Bailey was murdered on July 8, 2001, so she must have murdered him 

“sometime before sunup” on July 8. 

4. Petitioner said she had been high on methamphetamine for a week before and after the 

assault, and that she had been up for three consecutive days when it happened, so she must have 

gone to the trash enclosure to get methamphetamine from Bailey. 
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5. Bailey was a crack cocaine user who was known to have traded crack cocaine for sex, 

and since the Petitioner was known to use methamphetamine and she had been repeatedly sexually 

assaulted by her mother’s boyfriend when she was a child, she must have expressed her pent up 

anger against men by (allegedly) attacking Bailey and beating and stabbing him, and then 

mutilating his body because he was smelly and wanted to have sex with her. 

6. Petitioner was seen by a doctor at the medical clinic in Caliente (about 10 miles from 

Panaca) at 5:15 pm on July 5, 2001, and tests of her blood detected no methamphetamine, so she 

must have driven to Las Vegas on July 6 when she started the three consecutive days of being up 

from using methamphetamine described in her Statement. 

7. Petitioner’s urine sample collected by her mother on the morning of July 7, 2001, in 

Panaca and taken to the medical clinic in Caliente, tested negative for methamphetamine, so she 

must have left her urine sample before she left for Las Vegas on July 6. 

8. Non-relative alibi witnesses positively established that on July 8, 2001, Petitioner was in 

Panaca from 11:30 am through the rest of day, so she must have driven to Panaca from Las Vegas 

after the murder. The alibi testimony of the Petitioner’s father, stepmother and cousin-in-law that 

she was seen at her parents’ home in Panaca from shortly after midnight until after 7am was 

discounted as unreliable because they were relatives. 

Those are all speculative inferences by the prosecution because a regular inference must 

have a factual basis. Petitioner’s prosecutors relied on speculative inferences because none of them 

is rooted in a factual basis, as the following brief analysis of each point makes clear: 

1. Petitioner said in her Statement that she made one attempt to cut her assailant’s penis, 

after which she was able to escape and left in her car while her assailant was alive and “crying.” 

Prosecution and defense witnesses testified that Petitioner had told them about the rape attempt, 

and every witness was consistent that the Petitioner told them she attempted one time to cut at her 

assailant’s penis, and no witness testified that she made any attempt to strike or hit her assailant. 

Furthermore, every witness was consistent in that Petitioner did not tell anyone she killed the man 

who assaulted her. The July 9, 2001, Clark County Coroner’s Autopsy Report for Duran Bailey 

lists 31 separate external injuries that include: multiple trauma to the face—including abrasions, 
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contusions, and numerous lacerations; missing teeth; laceration to left side of the neck; multiple 

stab wounds to the abdomen; multiple lacerations to the left hand; a severed penis; laceration to the 

anus; laceration of his scrotum; and abrasions on his back. In addition, Bailey’s body was moved 

several feet before or after death, and it was covered with trash and cardboard; however, Petitioner 

made no mention of that in her Statement. Because there is a complete absence of any mention in 

Petitioner’s Statement, or in testimony about any conversation she had with any person about 30 of 

Bailey’s 31 external injuries, the prosecution assumed that Petitioner simply omitted those details, 

along with omitting any mention of moving and covering his body, or that her assailant died.  

2. Petitioner described being assaulted in the parking lot of a Budget Suites Hotel in east 

Las Vegas, and identified the hotel’s outside fountain, Boulder Highway as the major street, the 

shopping center directly across Boulder Highway, and Sam’s Town Casino to the south. Petitioner 

did not describe a single identifiable landmark around the Nevada State Bank, even though the 

high-rise Palms Hotel and Casino was under construction directly across the street, and just east is 

the Gold Coast Casino and the high-rise Rio Hotel and Casino. There was no shopping center or 

fountain or Sam’s Town Casino within eyesight of Bailey’s murder scene. (See Exhibit 84, 

Landmarks around the Budget Suites Hotel and the Nevada State Bank.) 

3. Petitioner said she was “bum rushed” as she was getting in her car to go out around 

midnight or very early in the morning. Medical Examiner Lary Simms testified that it was possible 

Bailey died 8 to 24 hours after his body was examined at the crime scene by Coroner’s Investigator 

Shelley Pierce-Stauffer at 3:50 a.m. on July 9, 2001. Based on Simms’ testimony 3:50 a.m. on July 

8 was the absolute latest time Bailey died from when his body was discovered, but that was later in 

the morning than Petitioner described being assaulted.  

4. Petitioner said in her Statement she had been high on methamphetamine for a week before 

and after she was assaulted and she had been up continuously for the previous three days. Bailey was 

murdered on July 8, 2001. That means the Petitioner would have been continuously high speeding on 

methamphetamine from July 1 to July 15, and that she was up from the early morning of July 5 to at 

least the morning of July 8. However, it is known that isn’t true, because not a single prosecution or 

defense witness who testified seeing the Petitioner from July 1 to July 15 said she exhibited any sign 
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of being high on methamphetamine. To the contrary, many witnesses testified that Petitioner was 

lethargic on July 3 and 4, and on July 5 her mother took her to the Caliente Clinic where she saw a 

doctor at 5 pm – when according to the prosecution she should have been buzzing around high on 

methamphetamine – but her blood tested negative for methamphetamine. Consistent with that 

Petitioner’s urine sample collected by her mother on the morning of July 7 tested negative for 

methamphetamine. Furthermore, of the many prosecution and defense witnesses who saw Petitioner 

on July 8, none described her as exhibiting any signs of being high on methamphetamine or having 

been up for three consecutive days – from July 5 to July 8. In addition, Doug Twining testified that 

from July 9 to July 13 he and the Petitioner only smoked some marijuana. There was no testimony 

the Petitioner used any methamphetamine in July 2001. 

5. The only testimony was that Bailey used crack cocaine, and at autopsy his toxicology 

tests showed he had cocaine in his system. Diann Parker testified she had traded sex for crack 

cocaine with Bailey on several occasions. There was no testimony Bailey had sold crack cocaine or 

any other drug. The Petitioner described using methamphetamine in her Statement and that was 

supported by testimony from other people. There was no testimony she used cocaine or had traded 

sex for methamphetamine. There was no expert testimony by a qualified psychologist that because 

she was sexually assaulted as a child the Petitioner had a smoldering homicidal rage against men in 

general that could be triggered by exposure to a smelly man. There was neither any testimony that 

the Petitioner had ever met Bailey, knew who he was, knew anyone who knew him, or that she had 

any idea where he hung out in Las Vegas. 

6. There was no testimony by any prosecution or defense witness who saw or talked with the 

Petitioner that she was anywhere other than Panaca the entire day of July 8. The next door neighbors of 

Petitioner’s parents, Robert and Wanda McCrosky, testified they did not see Petitioner’s car moved 

from where it was parked in front of the Lobato’s home. Petitioner said in her Statement she had been 

high on methamphetamine for a week before and after she was assaulted and she had been up 

continuously for the previous three days. Bailey was murdered on July 8, 2001. That means the 

Petitioner would have been continuously high speeding on methamphetamine from July 1 to July 15, 

and that she was up from the early morning of July 5 to at least the morning of July 8. However, it is 
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known that isn’t true, because not a single prosecution or defense witness who testified seeing the 

Petitioner from July 1 to July 15 said she exhibited any sign of being high on methamphetamine. To the 

contrary, many witnesses testified that Petitioner was lethargic on July 3 and 4, and on July 5 her 

mother took her to the Caliente Clinic where she saw a doctor at 5 pm – when according to the 

prosecution she should have been buzzing around high on methamphetamine – but her blood tested 

negative for methamphetamine. Consistent with that Petitioner’s urine sample collected by her mother 

on the morning of July 7 tested negative for methamphetamine. Furthermore, of the many prosecution 

and defense witnesses who saw Petitioner on July 8, none described her as exhibiting any signs of 

being high on methamphetamine, or having been up for three consecutive days – from July 5 to July 8. 

In addition, Doug Twining testified that from July 9 to July 13 he and the Petitioner only smoked some 

marijuana. There was no testimony the Petitioner used any methamphetamine in July 2001. 

7. There was no evidence introduced that Petitioner’s urine sample collected by her mother on 

the morning of July 7 was not for the previous 24-hour period. There was no testimony by any 

prosecution or defense witness who saw or talked with the Petitioner that she was anywhere other than 

Panaca or nearby Caliente on July 6 and July 7. The next door neighbors of Petitioner’s parents, Robert 

and Wanda McCrosky, testified they did not see Petitioner’s car moved from where it was parked in 

front of the Lobato’s home. Petitioner said in her Statement she had been high on methamphetamine for 

a week before and after she was assaulted and she had been up continuously for the previous three 

days. Bailey was murdered on July 8, 2001. That means the Petitioner would have been continuously 

high speeding on methamphetamine from July 1 to July 15, and that she was up from the early morning 

of July 5 to at least the morning of July 8. It is known that isn’t true, because not a single prosecution or 

defense witness who testified seeing the Petitioner from July 1 to July 15 said she exhibited any sign of 

being high on methamphetamine. To the contrary, many witnesses testified that Petitioner was lethargic 

on July 3 and 4, and on July 5 her mother took her to the Caliente Clinic where she saw a doctor at 5 

pm – when according to the prosecution she should have been buzzing around high on 

methamphetamine – but her blood tested negative for methamphetamine. Consistent with that 

Petitioner’s urine sample collected by her mother on the morning of July 7 tested negative for 

methamphetamine. Furthermore, of the many prosecution and defense witnesses who saw Petitioner on 
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July 8, none described her as exhibiting any signs of being high on methamphetamine, or having been 

up for three consecutive days – from July 5 to July 8. In addition, Doug Twining testified that from July 

9 to July 13 he and the Petitioner only smoked some marijuana. 

8. There was no testimony by any prosecution or defense witness who saw or talked with 

the Petitioner that she was anywhere other than Panaca or nearby Caliente from the afternoon of 

July 2 to the early morning of July 9, 2001. Consistent with that was the testimony of many non-

relative witnesses who testified that on Sunday, July 8 they saw and/or talked with the Petitioner in 

Panaca from 11:30 a.m. through that night. Also, consistent with the evidence by non-relatives that 

Petitioner was in Panaca is her father Larry Lobato’s testimony he saw her sleeping on the living 

room futon when he got home from work around 1 am and when he went to bed around 2 a.m., and 

again at about 7 am; the testimony of Petitioner’s stepmother that she saw Petitioner sleeping on 

the living room futon when she got up at 5:45 am and when she left for work at 6:50 a.m.; and 

Petitioner’s cousin-in-law John Kraft saw her when she answered the door at about 7 am when he 

went to the Lobato’s house to talk with Larry.  

Likewise, there was no testimony by any prosecution or defense witness that they saw the 

Petitioner’s car anywhere but in front of her parents’ house in Panaca from the afternoon of July 2 

to the evening of July 20, 2001. (When her car was put on a tow truck and transported to the Las 

Vegas Metropolitan Police Department crime lab for inspection.) 

Consistent with all the non-relative and relative alibi testimony establishing the Petitioner 

and her car was in Panaca the entire 24-hours of July 8, 2001, is the absence of any physical, 

forensic, eyewitness, documentary, surveillance or confession evidence introduced by the 

prosecution at trial that Petitioner or her car was in Las Vegas at any time on July 8, 2001. 

So the prosecution’s case against the Petitioner was based on a series of speculative 

inferences that all originated from a single source: Detective Thowsen’s assumption that 

petitioner’s admission of trying one time to cut her would be rapist’s exposed penis after he “bum 

rushed” her in the parking lot of a Budget Suites Hotel in east Las Vegas, “must be” a confession to 

her attacking Bailey in the trash enclosure at the Nevada State Bank in west Las Vegas, and then 
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beating, stabbing, cutting and murdering him, and then dragging him several feet, mutilating his 

body and then covering his body with cardboard and piling garbage on and around him. 

It is known that Thowsen’s assumption that Petitioner “confessed” to Bailey’s murder in 

her Statement is itself pure speculation. That is revealed in the above analysis of key prosecution 

speculative inferences upon which the Petitioner’s prosecution was based, and also because there 

are known to be at least 40 specific and significant differences between Bailey’s murder and 

Petitioner’s Statement. (See Exhibit 85, 40 significant differences between Bailey’s murder and 

Petitioner’s Statement.) Even more important, there is no specific detail of Petitioner’s Statement 

that matches the specific details of Bailey’s murder. Thowsen’s claim that Petitioner “confessed” 

by trying to cut or cutting her attacker’s penis doesn’t remotely match Bailey’s murder because the 

Petitioner specifically identified that her attacker was not only alive but he was kneeling above her 

when she tried to cut him, and that when she left he was not only alive, but “crying.” And that 

doesn’t even take into consideration that her description that her assailant was “huge” compared to 

her doesn’t remotely match Bailey who was only 4" taller and about 30 pounds heavier than her, 

and that she did not identify Bailey when shown his picture. Petitioner did not confess to 

murdering her attacker, so it is pure speculation on Detective Thowsen’s part without a substantive 

factual basis that her Statement constitutes a confession to any person’s murder, much less Bailey’s 

murder, without even taking into consideration that there is no detail of her Statement that matches 

the details of Bailey’s crime scene and pre and post death injuries.  

The prosecution’s case can be described as an inverted pyramid, with the balancing point 

being Thowsen’s speculative assumption that the Petitioner confessed to Bailey’s murder, and from 

there the prosecution piled speculative inference upon speculative inference upon speculative 

inference to argue she committed the crime – when there is no physical, forensic, medical, 

eyewitness, documentary, surveillance or confession evidence that even places her in Clark County 

at any time on the day of Bailey’s murder – much less that establishes she was in Las Vegas at the 

Nevada State Bank at any time on the day of his murder – much less that puts her there at the time 

of his murder – much less that establishes she committed the crimes. 
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The prosecution improperly relied on “speculative inferences” that were not based on facts 

– but on the prosecution’s speculation about what might possibly have happened. For example, the 

prosecution stated during open and closing arguments that Petitioner was in Las Vegas at the time 

of the crime – but presented no testimony supporting that speculation. So the jury drew the 

“inference” that Blaise was in Las Vegas at the time of Bailey’s death from the prosecution’s 

speculation that she was there – and not evidence. The prosecution’s case rested on the foundation 

of Thowsen’s speculative assumptions about the Petitioner’s Statement, and the prosecution’s 

argument to the jury was that all of its speculation about the case amounted to evidence the 

Petitioner was at the Nevada State Bank’s trash enclosure and committed the crimes. 

In Petitioner’s direct appeal brief to the Nevada Supreme Court her counsel based 

Argument A. on, “there is insufficient evidence to support Lobato’s conviction.” (Kirstin Blaise 

Lobato vs. The State of Nevada, No. 49087, Supreme Court of The State of Nevada, Appellant's 

Opening Brief, December 26, 2007, 14.) Although the key argument of why the evidence was 

insufficient is that the prosecution’s case was a series of unbridled speculative inferences based on 

Detective Thowsen’s speculative assumption that Petitioner confessed to Bailey’s murder in her 

Statement, Petitioner’s counsel devoted only one sentence of its argument to inferences: 

“Additionally, it must be determine whether the defendant was inferred to be guilty based upon 

evidence from which only uncertain inferences may be drawn.” (15)  

If Petitioner’s counsel had correctly and fully briefed the Nevada Supreme Court on the law 

and circumstances of her prosecution to show it is based on a “house of unsubstantiated speculative 

inferences” built on top of Detective Thowsen’s speculative assumption that she confessed to 

Bailey’s murder in her Statement, it can be expected that the Court would have been vacated her 

conviction on the basis of insufficiency of the evidence. 

Although Petitioner’s counsel did not know it at the time, the magnitude of their failure to 

properly brief and argue Argument A. (insufficiency of the evidence) is proven by the “Report of 

Dr. Allison D. Redlich,” dated February 10, 2010. Dr. Allison D. Redlich is an Assistant Professor 

in the School of Criminal Justice at the University at Albany, State University of New York. Dr. 

Redlich’s doctoral degree is from the University of California, Davis, in Developmental 
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Psychology, with a focus on psychology and law. For more than a decade she has conducted 

research on and written extensively about the social psychology of police interrogation and the 

causes and consequences of police-induced false confessions. She has researched, written and 

published numerous peer-reviewed articles on interrogation and confession in scientific journals 

and in scholarly books, as well as giving invited presentations at national conferences. Dr. Redlich 

is one of six experts who authored a scientific “white paper” on police interrogations and false 

confessions for the American Psychology Law Society, a Division of the American Psychological 

Association. To determine if Petitioner’s Statement of July 20, 2001, constitutes a confession to 

Duran Bailey’s murder and mutilation on July 8, 2001, Dr. Redlich reviewed trial testimony, and 

evidence and information related to the Petitioner’s Statement of July 20, 2001. Dr. Redlich’s 

report of February 10, 2010 states in part: 

“From reviewing the materials, it is my expert opinion that Ms. Lobato was not 

confessing to the murder of Mr. Bailey. Rather, she was “confessing” to an assault 

in which she was the alleged victim and in which she defended herself by 

attempting to cut the penis of a man who was allegedly sexually assaulting her. It 

appears to me that Ms. Lobato believed she was cooperating with a police 

investigation, not admitting to a murder that occurred on the other side of town 

some weeks after her alleged assault. 

… 

Thus, in my opinion, Ms. Lobato’s version of events should not be construed as 

minimizing or jumbling the details of the murder of Mr. Bailey, but rather construed 

as a description of the alleged assault on her.” 

(See Exhibit 5, Report of Dr. Allison D. Redlich, February 10, 2010.) 

 

Thus in Dr. Redlich’s expert opinion the Petitioner was neither confessing to Bailey’s 

murder and mutilation in her Statement, nor was she “minimizing or jumbling the details of the 

murder of Mr. Bailey.” Her Statement is exactly what it appears to be, the description of a rape 

assault against her that occurred weeks prior to Bailey’s murder.  

It is now known that Thowsen’s non-expert assumption that Petitioner’s Statement is a 

confession to Bailey’s murder is false and his testimony was false because she did not “jumble” or 

“minimize” details in her Statement. The information available now undermines the entire foundation 

of the prosecution’s case against the Petitioner that rests on a series of unsubstantiated speculative 

inferences that depend on Thowsen’s assumption. That it is now known the prosecution’s case 
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against the Petitioner has no basis in fact emphasizes the prejudice to the Petitioner by her counsel’s 

failure to raise the proper argument in her direct appeal to the Nevada Supreme Court that the 

evidence is insufficient because the Petitioner’s case is based on the prosecution’s speculative 

inferences of where she was on July 8, 2001, and what she did, and not actual evidence. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(www) Ground seventy-five. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

counsel’s objectively unreasonable failure in Argument H-1 of Petitioner’s direct 

appeal to the Nevada Supreme Court to correctly brief and argue to the Court that 

Judge Valorie Vega abused her discretion by misapplying the “law of the case” 

doctrine in denying the Petitioner’s motion in limine to exclude as evidence her 

Statement on July 20, 2001, and a prior comment, and if Petitioner’s counsel had 

correctly briefed and argued the proper application of “law of the court” to the 

circumstances of the Petitioner’s Statement and her retrial, Petitioner’s conviction 

would have been vacated by the Court and remanded with appropriate instructions. 

 

Facts: 

LVMPD Detectives Thomas Thowsen and James LaRochelle, and Crime Scene Analyst 

Maria Thomas drove from Las Vegas to Panaca on the afternoon of July 20, 2001, to arrest the 

Petitioner for the murder of Duran Bailey on July 8, 2001. The decision to arrest the 18-year-old 

Petitioner was based on a telephone conversation on July 20 between Thowsen and Lincoln County 

Juvenile Probation Officer Laura Johnson. Johnson told Thowsen she had been told by her friend 

Dixie Tienken, that Tienken had been told by a former student of hers that she had fought off a 

rape attempt in Las Vegas by cutting once at her attacker’s penis. 

After arriving in Lincoln County the detectives obtained Johnson’s statement, although they 

made no effort to contact Tienken to corroborate Johnson’s account. They then arranged to have a 

tow truck transport the Petitioner’s car to the LVMPD crime lab in Las Vegas for examination, and 

a Lincoln County Sheriff’s deputy led the detectives and Thomas to where the Petitioner was living 

at her parents’ house. 
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Immediately after introducing himself, Thowsen told the Petitioner that he knew she had 

been hurt in the past. (The Petitioner had been repeatedly raped when she was five and six by her 

mother’s boyfriend.) The Petitioner immediately began to cry and became very emotional. While 

she was crying and in her emotional state Thowsen had the Petitioner sign a Miranda waiver and 

he proceeded to question her for about 30 minutes in an audio taped Statement, during which the 

Petitioner remained very emotional. (Det. LaRochelle asked several questions toward the end.) In 

her Statement the Petitioner described a rape attempt at the Budget Suites Hotel in east Las Vegas 

near Sam’s Town Casino that she fought off by attempting once to cut her attacker’s penis. She 

described her assailant as alive and crying when she was able to escape in her car. Since her 

Statement was on July 20, 2001, the sexual assault she identified as happening “over a month ago” 

occurred prior to June 20, which was weeks before Bailey’s July 8 murder. When shown a picture 

of Bailey the Petitioner didn’t recognize him. 

There is not a single specific detail about the attempted rape described in the Petitioner’s 

Statement that matches the specific details of Bailey’s murder in a west Las Vegas bank’s trash 

enclosure. While she says she tried once to cut her live attacker’s penis before escaping, Bailey’s 

Autopsy Report lists 31 separate ante-mortem and post-mortem external injuries, and numerous 

internal injuries, and her description of her attacker as “huge” bears no resemblance to the very 

skinny Bailey who weighed less than 140 pounds. (See Exhibit 85, 40 significant differences 

between Bailey’s murder and Petitioner’s Statement.) Furthermore, the Arrest Report written the 

day of the Petitioner’s arrest does not allege she confessed to Bailey’s murder either in her 

Statement or at any time to the detectives off-tape, and she did not sign any document confessing to 

the crime. 

On August 9, 2001, the Petitioner was charged with Bailey’s first degree murder and the 

sexual penetration of his dead body (cutting his rectum after his death). 

On the third day of the Petitioner’s trial in May 2002, the prosecution intended to introduce 

the Petitioner’s Statement into evidence during Thowsen’s testimony. The prosecution requested a 

voluntariness hearing to get a ruling on her Statement’s admissibility. The hearing was held outside 

the presence of the jury. 

Michelle
Text Box
001490



 

  

342 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

After Thowsen completed his direct and cross-examination about the circumstances of the 

Petitioner giving her Statement and making a comment prior to the Statement, Petitioner’s then 

counsel made his argument for their exclusion that was transcribed into about one full page. His 

argument was based on: “I believe that this statement is the product of overbearing and it is not free 

and voluntary.” (Trans. III-18 (5-10-02)) The prosecution’s counter argument was transcribed into 

less than one page. Neither Petitioner’s counsel nor the prosecution filed a brief or cited any case 

law supporting their respective arguments, or introduced expert psychology testimony about the 

effect Thowsen’s sadistic psychological torture like tactic of using the Petitioner’s childhood rapes 

against her had on her ability to make a knowing, intelligent and voluntary waiver of her 

Constitutional rights to remain silent, and to consult with an attorney before talking with the 

detectives. Instead both Petitioners’ counsel and the prosecution gave very brief unprepared off-

the-cuff arguments.  

Judge Valorie Vega immediately and summarily ruled the Petitioner’s Statement was 

admissible. (Trans. III-20 (5-10-02)) If you blinked you practically would have missed the hearing, 

because only a couple of minutes passed from when the Petitioner’s counsel began his argument to 

when Judge Vegas issued her ruling. And this abbreviated lightning fast hearing was for the most 

important evidence in the Petitioner’s case, and without which there would likely be no prosecution 

of the Petitioner. 

During the Petitioner’s trial Medical Examiner Lary Simms testified that after Bailey died 

his penis was amputated. The prosecution then relied on Thowsen’s testimony to characterize the 

Petitioner’s Statement as a confession to Bailey’s murder, because she described fighting off her 

would be rapist by trying once to cut his penis. Thowsen admitted on cross-examination that he 

deliberately used the Petitioner’s childhood victimization against her that immediately evoked a 

very emotional response. (Trans. III-12-13 (5-10-2002)) Thowsen’s testimony about the 

Petitioner’s Statement and her comment before it was indispensible for the prosecution to secure 

the Petitioner’s conviction, because the prosecution did not introduce any physical, forensic, 

medical, eyewitness, documentary, surveillance or confession evidence that at any time on July 8, 

Michelle
Text Box
001491



 

  

343 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

2001, the Petitioner had been anywhere in Clark County, Nevada – much less that she was at the 

Las Vegas scene of Bailey’s murder at the exact time it occurred. 

The Petitioner’s conviction was overturned on direct appeal by the Nevada Supreme Court 

based on evidentiary errors by Judge Vega. (Lobato v. State, 96 P.3d 765 (Nev. 09/03/2004)) If it 

had not been overturned and the Petitioner had to file a habeas corpus petition, an important claim 

of ineffective assistance of counsel would have been her counsel’s complete lack of effort to 

exclude her Statement, which had the consequence that Judge Vega made her ruling admitting the 

Petitioner’s Statement without actually having any case law or legal arguments or expert testimony 

to base her ruling on. The Petitioner’s Statement was the centerpiece of the prosecution’s case, but 

it was literally admitted as evidence by default due to her counsel’s ineffective representation or 

her interests regarding exclusion of her Statement and related comments. In fact, there would have 

been no hearing about the admissibility of the Petitioner’s Statement if the prosecution had not 

requested it to ensure her conviction wouldn’t be overturned on appeal due to the lack of a hearing. 

Prior to Petitioner’s second trial her new counsel filed a “Motion In Limine To Exclude 

Statements Made By Ms. Lobato” that was 32-pages long, and extensively cited case law. The 

Motion stated in part: 

“The defense moves to exclude all evidence relating to the July 20, 2001, 

interrogation of Ms. Lobato at her home by Detectives Thomas Thowsen, Jim 

LaRochelle and Sergeant Carey Lee. The information derived from that 

interrogation fails on three respects. 

First, her statements made before a Miranda waiver was obtained was allegedly 

made are nevertheless a result of interrogation as they are the product of 

psychological ploy utilized by the detectives. 

Second, the alleged Miranda waiver Ms. Lobato was not voluntarily given, as 

the officer's psychological ploy combined with her existing mental state rendered 

her incapable to give a voluntary waiver. 

Third, any statements made by Ms. Lobato are irrelevant because she was 

speaking of a different occurrence than the July 8, 2001, death of Duran Bailey.” 

State v. Lobato, No. C177394, District Court, Clark County, Nevada, “Motion In 

Limine To Exclude Statements Made By Ms. Lobato During The Course Of The 

July 20, 2001 Interrogation.” 
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During the motions hearing on May 19, 2006, Judge Vega did not consider the merits of the 

Motion. She summarily denied it ruling, “The prior hearing and ruling is law of the case.” State v. 

Lobato, No. C177394, District Court, Clark County, Nevada, “Hearing Of All Pending Motions.” 

During the Petitioner’s retrial Medical Examiner Lary Simms testified that after Bailey died 

his penis was amputated. The prosecution then relied on Thowsen’s testimony to characterize the 

Petitioner’s Statement as a confession to Bailey’s murder, because she described fighting off her 

would be rapist by trying once to cut his penis. Thowsen admitted on cross-examination that he 

deliberately used the Petitioner’s childhood victimization against her that immediately evoked a 

very emotional response. (Trans. XIII-93-94 (09-27-06)) Thowsen’s testimony about the 

Petitioner’s Statement and her comment before it was indispensible for the prosecution to secure 

the Petitioner’s conviction, because the prosecution did not introduce any physical, forensic, 

medical, eyewitness, documentary, surveillance or confession evidence that at any time on July 8, 

2001, the Petitioner had been anywhere in Clark County, Nevada – much less that she was at the 

Las Vegas scene of Bailey’s murder at the exact time it occurred. 

The Petitioner’s appellate counsel did make an Argument in her direct appeal that the 

Petitioner’s Statement should have been suppressed as evidence. (Lobato v. State, No. 49087, 

Supreme Court of Nevada, Appellant's Opening Brief, 12-26-2007, (Argument H-1: “Lobato’s 

statements to detectives on July 20, 2001, were not voluntary and should have been suppressed 

from use as evidence,” 42-46.)) However, Argument H-1 did not raise the critical issue that Judge 

Vega abused her discretion by misapplying the “law of the case” doctrine in denying the 

Petitioner’s “Motion In Limine To Exclude Statements Made By Ms. Lobato”, because there had 

been no briefing of case law, expert testimony, or argument, or any consideration whatsoever of the 

complex legal, psychological and ethical issues involved in admission of the Petitioner’s Statement 

and a related comment, during the hearing on May 10, 2002, and therefore that ruling was not 

binding for the Petitioner’s retrial. In fact, from Petitioner’s counsel beginning his argument to 

Vega making her ruling only takes up about three transcript pages, and part of that is taken up by 

questioning of Thowsen by Petitioner’s then counsel. (Trans. III-17-20 (5-10-02)) The May 2002 

hearing was a lightning fast “slam-bang-thank-you ma’am” proceeding about the single most 
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important evidentiary issue in the Petitioner’s case. And because Judge Vega blindly relied on that 

hasty ruling as the “law of the case,” admission of the Petitioner’s Statement was an automatic 

“gimme” for the prosecution in the Petitioner’s second trial without them even having to take a 

deep breath. 

The Petitioner was gravely prejudiced by her appellate counsel’s failure to properly brief 

and argue in Argument H-1 that Judge Vega’s May 10, 2002, ruling on the admissibility of the 

Petitioner’s Statement and her comment preceding it was not binding as the “law of the case” for 

the Petitioner’s retrial, and that Judge Vega abused her discretion by misapplying the “law of the 

case” doctrine. If there has ever been an issue in a criminal case that demands a full evidentiary 

hearing, it is one to determine the admissibility of the Petitioner’s Statement and a comment 

elicited by Thowsen after his sadistic psychological torture like use of her childhood rapes against 

her that he relied on to obtain a waiver of her Constitutional rights to remain silent and to consult 

with an attorney, in order to get her to talk to him.  

If Petitioner’s counsel had properly briefed and argued Argument H-1, it would have 

requested that the Court rule Judge Vega’s May 10, 2002, ruling was not the “law of the case”, and 

that the Court vacate the Petitioner’s conviction and remand with appropriate instructions that if the 

prosecution sought to use the Petitioner’s Statement in a retrial that a full voluntariness evidentiary 

hearing would have to be conducted. 

Without admission of the Petitioner’s Statement that the prosecution argued directly and 

indirectly was a de facto confession to Bailey’s murder and the post-mortem cutting of his rectum, 

no reasonable juror could find the Petitioner guilty beyond a reasonable doubt. And beyond that, 

without admission of the Petitioner’s Statement there is a strong likelihood the prosecution would 

dismiss the charges without a retrial due to a lack of evidence. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 
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(xxx) Ground seventy-six. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and her state and 

federal right to due process were prejudiced by her counsel’s objectively 

unreasonable failure to include in the “Petition For Rehearing” to the Nevada 

Supreme Court that its affirmation of the Petitioner’s conviction was based on two 

false assumptions of fact – that “based on Lobato’s admission,” there was 

substantial evidence that she committed the murder”, and that the State introduced 

“evidence of positive luminol and phenolphthalein tests for blood.” – when neither 

of those is either factually true or supported by the record, and if Petitioner’s 

counsel had informed the Court about the factual errors the Court could have 

reversed its decision and vacated the Petitioner’s convictions, and if it didn’t do so, 

the issue of the factual errors could have been included in the “Petition For 

Reconsideration En Banc,” but since the factual errors were not brought to the 

Court’s attention, the Petitioner was prejudiced because her counsel did not provide 

the Court with the opportunity to correct its ruling in the Petitioner’s case that is 

based on factual errors. 

 

Facts:  

On February 5, 2009 a panel of three Nevada Supreme Court justices unanimously affirmed 

the Petitioner’s October 2006 convictions of the voluntary manslaughter of 44-year-old homeless 

Duran Bailey in the trash enclosure for a Nevada State Bank in west Las Vega on July 8, 2001, and 

the “sexual penetration of his dead body.” The latter conviction was based on ME Lary Simms’ 

testimony that a cutting wound to Bailey’s anus was post-mortem. The justice’s written ruling 

states, “based on Lobato’s admission, there was substantial evidence that she committed the 

murder.” (Lobato vs. Nevada, No. 49087 (NV Supreme Ct, 02-05-2009), Order of Affirmance, 4) 

Clark County Medical Examiner Lary Simms determined from Bailey’s autopsy that his 

cause of death was: “Blunt head trauma. Significant contributing conditions include multiple stab 

and incised wounds.” One of the incised wounds was a severed carotid artery. Petitioner was 

interrogated on July 20, 2001, by two LVMPD homicide detectives. Her Statement was audio 

taped and introduced into evidence, so it is a matter of public record. 

Did the Petitioner admit to bludgeoning or otherwise doing anything to cause injury to 

Bailey’s head? 

No. 

Did she admit to hitting Bailey’s mouth with her fists or an object and knocking out many 

teeth? 

No. 
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Did she admit to pummeling Bailey’s face and giving him black eyes? 

No.  

Did she admit to stabbing Bailey face, neck and abdomen multiple times? 

No. 

Did she admit to inflicting “incised wounds” that included severing the carotid artery in 

Bailey’s neck? 

No. 

Did she admit to any involvement in Bailey’s death? 

No. 

Did she admit to having any knowledge of the location or manner of Bailey’s death? 

No. 

Did she admit to knowing Bailey or ever having met him? 

No. 

Did she admit to ever having been to where Bailey was killed? 

No. 

Did she admit to being anywhere in Clark County (or Las Vegas) at anytime on the day of 

Bailey’s murder – July 8, 2001? 

No. 

 

Furthermore, there was no testimony during Petitioner’s trial that she made any admission to 

Bailey’s murder or that she knew any specific details of the crime, including any of the almost 

three dozen external wounds ME Lary Simms testified were inflicted prior to and after his death. 

(See Exhibit 85, 40 significant differences between Bailey’s murder and Petitioner’s Statement.) 

Neither did she identify a single landmark at the scene of Bailey’s murder. (See Exhibit 84, 

Landmarks around the Budget Suites Hotel and the Nevada State Bank.) 

The public record in Petitioner’s case is absolutely crystal clear: she did not make any 

“admission” to any involvement in Bailey’s death. 

Affirming Petitioner’s voluntary manslaughter conviction was a predicate for the three 

justices to uphold her companion conviction of “sexual penetration of a dead body.” The basis of 

that charge – which is Nevada’s corpse rape “necrophilia law” – was a cutting injury to Bailey’s 

anus that ME Simms testified was inflicted after his death. Taking into consideration the Petitioner 

made no admission to being within 170 miles of Las Vegas at the time of Bailey’s death – the 

following questions are presented to further clarify what Petitioner did not make an “admission” to 

in her statement. 

Did Petitioner admit to cutting Bailey’s anus after his death? 
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No. 

Did she admit – since Bailey was found face-up – to turning his body over onto his stomach 

after he was dead, inflicting an anus wound, and then again turning him over onto his back? 

No. 

Did she admit to moving his body to where it was found several feet from where his carotid 

artery and other cutting and beating wounds were inflicted? 

No. 

 

The public record is crystal clear: the Petitioner made no “admission” to cutting Bailey’s 

anus after he was dead, or turning his body over or moving him, and there is no physical, forensic, 

or eyewitness evidence that she did so. 

The lack of an “admission” of guilt by the Petitioner to murdering Bailey or slashing his anus 

after he was dead – the acts underlying her convicted crimes – is consistent with the crime scene 

DNA evidence that excludes her but implicates one or more men as Bailey’s assailant; it is consistent 

with the crime scene fingerprints that excludes her; it is consistent with the shoeprints imprinted in 

blood leading away from Bailey’s body that are 2-1/2 sizes larger than her shoe size; it is consistent 

with the fresh tire tracks at the crime scene that don’t match her car’s tires; it is consistent with the 

confirmation by scientific tests that none of Bailey’s blood was found on any personal item of hers or 

in her car. The complete absence of an incriminating “admission” by the Petitioner linking her to 

Bailey’s murder is also consistent with the absence of any medical evidence from the infliction of 

Bailey’s wounds that incriminates Petitioner. The lack of any incriminating physical, forensic or 

medical evidence is consistent with the fact there is no eyewitness, documentary (gas station receipt, 

etc.), surveillance video, or confession evidence the Petitioner was anywhere in Clark County at 

anytime on the day of Bailey’s death. Likewise, there is mention in the Petitioner’s Statement, and 

there was no testimony that she told anyone she was anywhere in Clark County on July 8, 2001. 

Contrasted with that lack of incriminating evidence are the eleven eyewitnesses who saw 

her at her parents’ home in Panaca 170 miles north of Las Vegas from shortly after midnight on the 

day of Bailey’s July 8 death until after his body was found that night. Two other witnesses, next 

door neighbors, testified they did not see Petitioner’s car moved anytime on July 8 or for several 

days preceding the 8th. Telephone records also verify Petitioner was in Panaca the weekend of July 

7 and 8 until after Bailey’s body was found. 
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There is perfect 100% consistency between the absence of an “admission” by Petitioner to 

any involvement in Bailey’s death, the physical and forensic evidence excluding her from 

involvement in the crime, and the eyewitness and telephone record evidence establishing she was 

170 miles from Las Vegas on the day of his death. 

The prosecution speculated and argued to the jury the Petitioner alone killed Bailey, and 

then she alone committed the separate act of cutting his anus. Yet the actual record of facts and 

evidence in her case supports that she was in Panaca 170 miles north of Las Vegas, while there is 

no evidence whatsoever she was anywhere in Clark County at anytime on July 8, and therefore she 

could not have been at the crime scene, or had anything to do with Bailey’s death and anything 

done afterwards with his corpse. 

So there is no factual basis whatsoever in the record of the Petitioner’s case for the panel of 

Supreme Court justices to have determined “based on Lobato’s admission, there was substantial 

evidence that she committed the murder.” (Lobato vs. Nevada, No. 49087 (NV Supreme Ct, 02-05-

2009), Order of Affirmance, 4) 

Yet, in the “Petition For Rehearing,” filed on February 12, 2009, and then in the “Petition 

For Reconsideration En Banc” filed on April 2, 2009, Petitioner’s counsel did not argue and 

explain there is no incriminating “admission” in the Petitioner’s statement, and correction of that 

factual error in the panel’s ruling undercuts the foundation of the Court’s affirmation, and requires 

reversal of her convictions. 

Another issue the three justices addressed in affirming the Petitioner’s convictions was 

testimony about luminol and phenolphthalein testing conducted on the Petitioner’s car. Luminol 

and phenolphthalein are imprecise and indiscriminate preliminary (presumptive) “screening” tests 

conducted to detect the possible presence of blood. The tests are so nonspecific and nonselective 

that they are known to react positively to a plethora of natural and man-made substances and 

manufactured products. A positive reaction can be triggered by things that include an iron or 

copper bearing substance, a cleaning agent, vegetable and animal matter, or even pollen, 

horseradish, urine and fecal matter, and dozens of other natural and man-made substances – 

including blue jeans. Luminol and phenolphthalein reactions also cannot distinguish between 
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animal and human blood. Consequently, if there is a positive luminol or phenolphthalein reaction, a 

scientifically precise confirmatory test must be conducted to determine if the substance is human 

blood, one of the other many natural and man-made substances that can cause a positive luminol 

and phenolphthalein reaction, or if the reaction is a false positive. The HemaTrace confirmatory 

test is one hundred times more precise than a phenolphthalein test is at identifying blood. (See 

Exhibit 45, Forensic Science Resources (George J. Schiro Jr.) Report, March 8, 2010, 6.) A DNA 

test is even more accurate. 

The following is an example to illustrate the relationship and difference between a 

preliminary (presumptive) screening test and a precise confirmatory test. If a photograph taken at a 

particular location on a particular day shows a person at a distance that to an observer looks like it 

possibly could be Joe. That is the equivalent of a preliminary test. To determine if the person in the 

photo is Joe the observer has the picture enlarged many times to show facial details, which 

unmistakably reveals the person is not Joe. That is the equivalent of a negative confirmatory test. 

Joe was not in the picture, and so the picture has zero value in proving Joe was at that location on 

that day. Anyone subsequently shown the original photo by the observer and told that the 

indistinguishable person might “possibly” be Joe would be misled, because it had been 

conclusively proven the person in the photo was not Joe. A HemaTrace test for blood is the 

equivalent of examining a sample at one hundred times the magnification of a phenolphthalein test. 

A DNA test is even more precise. 

After Petitioner’s car was impounded no blood was visibly apparent in it. Luminol and 

phenolphthalein tests were conducted that reacted positively for several spots. Subsequent 

scientific confirmatory tests were negative for blood. The public record in Petitioner’s case is 

absolutely crystal clear: no blood was found in the Petitioner’s car. The positive preliminary 

reactions were either to one of the many dozens of natural and man-made substances other than 

blood that can trigger a positive reaction, or they were false positives. 

Petitioner’s counsel made a pre-trial motion in limine to exclude testimony about the 

preliminary luminol and phenolphthalein tests. They argued the likelihood the Petitioner would be 

prejudiced by the jury being misled and confused by testimony about the preliminary tests 
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outweighed their probative value because the conclusive tests determined no blood was found in 

the Petitioner’s car. Judge Valerie Vega denied the motion, so the prosecution was able to 

introduce unrestricted testimony about the preliminary luminol and phenolphthalein tests that had 

already been scientifically disproven. 

During Petitioner’s trial the prosecution ensured during the presentation of its case and 

during cross-examination of the defense’s expert forensic scientist Brent Turvey, that the jury was 

exposed to more testimony concerning the preliminary tests, than about the subsequent conclusive 

scientific tests that proved no blood was found in her car. The prosecutors relied on Judge Vega’s 

nonrestrictive ruling to bombard the jurors with testimony about the possible meaning of the 

positive preliminary tests – even though the confirmatory tests established it is a scientific fact as 

certain as 2+2=4 that no blood was found in the Petitioner’s car. 

The Petitioner’s counsel argued in her appeal to the Nevada Supreme Court that Judge Vega 

abused her discretion in admitting testimony about the disproven results of the luminol and 

phenolphthalein test reactions. (Lobato vs. Nevada, No. 49087 (NV Supreme Ct, 12-26-2007), 

Appellant’s Opening Brief, 28.) Petitioner’s counsel argued her right to due process and a fair trial 

was prejudiced by Judge Vega’s ruling and the subsequent extensive testimony about the preliminary 

luminol and phenolphthalein tests. In rejecting that claim the three justices stated in their February 5 

ruling, “Lobato argues that the district court abused its discretion when it permitted the State to 

introduce evidence of positive luminol and phenolphthalein tests for blood when the subsequent 

confirmatory tests were negative. We disagree.” (Lobato vs. Nevada, No. 49087 (NV Supreme Ct, 

02-05-2009), Order of Affirmance, 2. The justices made a similar statement on page 3.) However, 

contrary to the justice’s statement there were no “positive luminol and phenolphthalein tests for 

blood.” There were positive preliminary test results for several spots that subsequent confirmatory 

scientific tests proved were not blood. It is a scientific fact the preliminary tests did not test positive 

for blood: they either detected one of the dozens of natural and man-made substances other than 

blood that can produce a positive result, or they registered a false positive. 

Yet, in the “Petition For Rehearing,” filed on February 12, 2009, and then in the “Petition 

For Reconsideration En Banc” filed on April 2, 2009, Petitioner’s counsel did not argue there were 
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no “positive luminol and phenolphthalein tests for blood” in the Petitioner’s car, and correction of 

that factual error in the panel’s ruling undercuts the foundation of the Court’s ruling that Judge 

Vega did not abuse her discretion in allowing the luminol and phenolphthalein testimony, and 

requires reversal of Petitioner’s convictions. Evidence that the testimony misled the jury, just as 

was argued by Petitioner’s lawyers prior to trial, is the fact that the three justices on the Petitioner’s 

panel were completely misled into believing those tests were “positive” for blood, when the 

scientific truth is the complete opposite. 

It is a fact known from the record of the Petitioner’s case that she did not make any 

admission to either murdering Bailey or cutting his rectum after he was dead, and corroborating 

that lack of any admission is a complete absence of any physical, forensic, medical, eyewitness, 

documentary, surveillance, or confession evidence the Petitioner was anywhere in Clark County at 

any time on the day of Bailey’s death. Corroborating that evidence are the thirteen eyewitnesses 

who saw the Petitioner and/or her unmoved parked car in Panaca from shortly after midnight on 

July 8 until after Bailey’s body was found that night. Yet, the Petitioner’s counsel did not include 

in her “Petition For Rehearing” or in her “Petition For Reconsideration En Banc” that the Court 

factually erred in affirming her conviction by relying on a phantom “admission” by the Petitioner 

that doesn’t exist in the record. 

Likewise, it is a fact known from the record of Petitioner’s case that there were no “positive 

luminol and phenolphthalein tests for blood” in her car. The truth is the complete opposite – the 

confirmatory scientific tests for blood in the Petitioner’s car were all negative. Yet, the Petitioner’s 

counsel did not include in her “Petition For Rehearing” or in her “Petition For Reconsideration En 

Banc” that the Court factually erred by relying on “positive luminol and phenolphthalein tests for 

blood” in the Petitioner’s car that don’t exist in the record, to justify finding that Judge Vega did 

not abuse her discretion in allowing unrestricted testimony about the preliminary luminol and 

phenolphthalein tests that in fact tested negative for blood. 

The Petitioner was gravely prejudiced by her counsel’s failure to argue to the Court that 

correction of the factual errors upon which its ruling affirming the Petitioner’s conviction was 

based – that she made an “admission” of guilt, and there were “positive luminol and 
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phenolphthalein tests for blood” in her car – would result in a reversal of the ruling of February 5, 

2009, and her convictions would be vacated with dismissal of the charges or a new trial would be 

ordered. 

Petitioner incorporates by reference the facts in the supporting exhibits. Petitioner requests 

an evidentiary hearing. Petitioner is indigent and requests appointment of counsel. 

(yyy) Ground seventy-seven. 
Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

her counsels objectively unreasonable prejudicial errors that are included in her 

habeas corpus petition committed prior to trial, during trial, post-trial, and during 

Petitioner’s appeal, even if the errors considered individually, would not be 

considered harmful under the standards established by the state and federal 

constitutional rights of the Petitioner to effective assistance of counsel, due process 

of law, and a fair trial. 

 

Facts:  

All the grounds in Petitioner’s habeas corpus petition citing claims of prejudicial error by 

counsel are incorporated into this ground. These are: (aa) Ground twenty-seven to (www) Ground 

seventy-five, and Ground (zzz) Ground seventy-eight. 

Petitioner requests an evidentiary hearing. Petitioner is indigent and requests appointment 

of counsel. 

(zzz) Ground seventy-eight. 

Petitioner has twenty-four (24) grounds of new evidence in her habeas corpus 

petition that cumulatively establishes no reasonable juror could have found the 

Petitioner guilty beyond a reasonable doubt, under the standards established by the 

state and federal constitutional rights of the Petitioner to due process of law and a 

fair trial, even if the grounds of new evidence considered individually, would not be 

considered sufficient do so. 

 

Facts:  

All the Claims in Petitioner’s habeas corpus petition citing new evidence are incorporated 

into this ground. These are: (a) Ground one to (x) Ground twenty-four . 

Petitioner requests an evidentiary hearing. Petitioner is indigent and requests appointment 

of counsel. 
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(aaaa) Ground seventy-nine. 

Petitioner was denied effective assistance of counsel in violation of the Nevada 

Constitution and the Sixth Amendment to the U.S. Constitution, and prejudiced by 

her counsels objectively unreasonable failure to diligently represent the Petitioner or 

the interests of Petitioner, and individually or cumulative with other evidence, the 

Petitioner’s representation by counsel was fatally deficient under the standards 

established by the state and federal constitutional rights of the Petitioner to effective 

assistance of counsel, due process of law and a fair trial. 

 

Facts:  

Shari Greenberger and her colleague Sara Zalkin were San Francisco based attorneys who 

represented the Petitioner pro bono as associate counsel with lead counsel, Clark County Special 

Public Defender David Schieck. Schieck determined how the CCSPD’s money was to be spent and 

what evidence and witnesses were to be introduced at trial. 

Beginning at least a year prior to Petitioner’s trial and continuing up to the eve of trial, 

Greenberger expressed grave concern about what she described on August 16, 2006 as Schieck’s 

“attitude of indifference towards this case in general.” (See Exhibit 86, Shari Greenberger letter to 

David Schieck, August 16, 2006.) That was less than four weeks prior to the start of Petitioner’s 

trial. Ten months earlier Greenberger wrote Schieck: 

“I am concerned specifically with preventing an ineffective assistance of counsel 

claim in this case, a third retrial, as well as a second wrongful conviction of Blaise, 

based on a failure to present all relevant expert testimony on our part. I do not want 

the jury to be left with a false impression on any of the evidence, especially when 

we have experts in our court who can effectively explain that the evidence does not 

match our client and to prevent Kephart from making false statements in closing 

unsupported by the evidence. … I know the budget on this case in terms of experts’ 

fees has been raised as an issue.” 

 (Shari Greenberger email to David Schieck, October 17, 2005.) 

 

Four days before that email, Greenberger emailed impressions expert William Bodziak: 

“Our office is in the unique situation of associating with the special defender’s 

office based on Ms. Lobato’s indigency. Previously their office had agreed to 

authorize all necessary expert witness costs. I am trying to find another source of 

funds because I desperately believe we need you and they have not agreed to make a 

final commitment to this.” (See Exhibit 87, Shari Greenberger email to William 

Bodziak, October 13, 2005.) 
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Bodziak worked with the FBI for 26 years and is a leading shoeprint, fingerprint, and tire 

track expert. Although Greenberger considered Bodziak’s expert testimony critical to the 

Petitioner’s defense, Schieck refused to authorize the money to retain him. Bodziak did not testify 

about the exclusionary bloody shoeprint, fingerprint, and tire track evidence, and Petitioner was 

prejudiced by her counsel relying on the same prosecution testimony that was introduced to secure 

her conviction. 

Schieck also refused to authorize the money to retain forensic scientist and blood pattern 

expert George Schiro, who provided limited expert testimony at Petitioner’s May 2002 trial, due to 

improper noticing by Petitioner’s then counsel. (See Exhibit 86, Shari Greenberger letter to David 

Schieck, August 16, 2006.) Schiro would have provided extensive expert testimony about the crime 

scene and reconstruction of the crime that was not provided by Brent Turvey, the expert forensic 

scientist the defense used at trial. Among other expert skills, Schiro is a bloodstain pattern analysis 

expert, while Turvey is not, and the most distinctive feature of the crime scene is the significant 

amount of blood and the type of blood evidence available. The prejudice of not having Schiro’s 

testimony available is established by the testimony favorable to petitioner that Schiro would have 

presented to the jury at trial. What Schiro’s expert testimony would have been is documented in his 

Forensic Science Resources Report dated March 8, 2010 that states eight areas of evidence that 

wasn’t testified to at trial or expands on that testimony. Among other expert evidence, Schiro 

outlines a scenario of the crime based on the evidence that no one else testified to at trial, and 

which is at odds on key points with what prosecution argued to the jury and upon which 

Petitioner’s conviction is based. Schiro’s crime scene reconstruction has Bailey lying down when 

he was attacked, which is completely incompatible with the prosecution’s scenario that he was 

standing when stabbed in his scrotum and that he fractured his skull on the concrete curb when he 

was knocked down by a blow to his mouth from a baseball bat, and that scenario is what the jury 

relied on to convict the Petitioner: 

Crime scene reconstruction: 

1. The killer enters the enclosure. 

2. Mr. Bailey is lying on the ground, possibly sleeping. 

3. (These events cannot be sequenced. They all happened at some point, but not 

Michelle
Text Box
001504



 

  

356 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

necessarily in the order listed. His pants could have been down prior to the stabbing 

or they could have come down sometime during the stabbing but prior to the 

scrotum wound. He might have been masturbating prior to getting killed. This could 

explain the presence of the adult magazines at the crime scene. He may also have 

fallen asleep with his pants down.) The killer stabs the victim in the face, head, 

scrotum, and possibly the abdomen. At some point, Mr. Bailey’s pants come down. 

Mr. Bailey manages to use his hands and arms in an effort to defend himself. His 

left carotid artery is cut while he is on the ground. Mr. Bailey is also beaten 

forcefully about the head with a blunt object most likely using a pounding or 

punching type motion or his head is slammed forcefully against the surrounding 

concrete. 

4.  Mr. Bailey’s anus was then lacerated. 

5.  Mr. Bailey’s body was turned over. 

6.  The killer stabs Mr. Bailey in the abdomen and severs his penis. 

7.  Mr. Bailey is covered with the cardboard. 

8.  Trash is deposited on Mr. Bailey and the blood. 

9.  The killer exits the enclosure. 

(See Exhibit 45, Forensic Science Resources (George J. Schiro Jr.) Report, March 8, 

2010. 6-7.) 

 

Schiro’s reconstruction has Bailey lying down during the entire attack. This is contrary to 

the prosecution’s argument to the jury that Bailey was standing and was knocked backwards. He 

also has Bailey’s killer turning him over to cut his rectum (not “dragging” him), and his killer 

covered Bailey and his blood with trash and cardboard. Since Petitioner’s shoeprint doesn’t match 

the shoeprints imprinted in blood on the concrete leading away from Bailey’s body, Schiro’s 

scenario excludes Petitioner as Bailey’s killer – who covered all the blood before leaving. 

Schieck also would not authorize retaining Dr. Richard Leo, one of the world’s leading 

experts at analyzing a defendant’s statement to determine whether it is a false confession, a 

confession, or no confession at all. Greenberger wrote Schieck on October 17, 2005 regarding Dr. 

Leo: 

“Sara and I are hoping to do a conference call with you and Richard Leo as soon 

as you are available. … What we believe happened in this case is that the police 

provided Blaise selective information, elicited a statement of her prior attack, and 

turned this into a confession to murder. They never disclosed the date, time, 

location, or brutality of Duran[d] Bailey’s murder to her, despite the fact they had 

that key information. By withholding this information, they engaged in improper 

police tactics. Moreover, had they discussed this information with Blaise, she would 

have been able to disassociate herself from the crime based on critical facts such as 

timing, date, location and brutality of the crime. Thereafter the police went to talk to 
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witnesses, manipulated and badgered witnesses and selectively disclosed limited 

information to the defense, to try to make a strong case against Blaise, without 

properly recording all information and seeking for the truth. This is all information 

that Mr. Leo can testify to and supports his preliminary findings that this occurred in 

this case. 

He advised me his is giving us a discounted rate and normally does not provide 

a cap rate but is willing to discuss this with you, that is why I am trying to 

coordinate a conference call between us.” (Shari Greenberger email to David 

Schieck, October 17, 2005.) (Underlining added to original.) 

 

Although Dr. Leo was willing to reduce his fee and willing to consider capping his charges, 

he was not retained. Petitioner’s counsel did not present any expert testimony concerning her 

credibility and truthfulness in her Statement of July 20, 2001, or her comments to people that were 

consistent with her Statement. Consequently, LVMPD homicide Detective Thomas Thowsen’s 

“expert” opinion psychology testimony that based on a few on-the-job experiences he believes 

methamphetamine users such as the Petitioner “jumble” details to “minimize” their involvement in a 

crime, was the only so-called “psychology” evidence the jury considered. Yet, Thowsen’s testimony 

stood unchallenged because Petitioner’s counsel made no objection to his testimony on the basis that 

the prosecution did not comply with the statutory requirements to provide 21 days notice of 

Thowsen’s “expert” psychology opinion testimony; a summary of his proposed expert testimony; his 

C.V. documenting his formal psychology education, advanced degrees, specialized training, and 

articles and papers he has written related to psychologically analyzing the statements of a criminal 

suspect; and any reports related to the Petitioner he has written as a psychology expert. 

The prejudice to Petitioner caused by Schieck’s refusal to retain Leo or another qualified 

psychology expert to analyze Petitioner’s Statement is conclusively proven by the post-conviction 

“Report of Dr. Allison D. Redlich,” dated February 10, 2010. Dr. Allison D. Redlich is an 

Assistant Professor in the School of Criminal Justice at the University at Albany, State University 

of New York. 

After Petitioner’s direct appeal was exhausted in October 2009, the Petitioner sought to find 

a qualified psychologist willing to review the Petitioner’s Statement and associated materials on a 

pro bono basis to determine if the Petitioner’s Statement could be considered a confession, a false 
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