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- U.S. Department of Justice

Federal Bureau of Investigation

Washington, D.C. 20535

April 7,2010

MR. HANS SHERRER
JUSTICE DENIED

POST OFFICE BOX 68911
SEATTLE, WA 98168 0911

FOIPA Request No.: 1145680- 000
Subject: BAILEY, DURAND

— it = - - DU, — - P ——— e

Dear Mr. Sherrer:

This is in response to your Freedom of Information/Privacy Acts (FOIPA) request dated March 12,
2010.

In order to respond to our many requests in a timely manner, our focus is to identify responsive
records in the automated and manual indices that are indexed as main files. A main index record carries
the names of subjects of FBI investigations. Records which may be responsive to your Freedom of
Information-Privacy Acts (FOIPA) request were destroyed August 1, 1995. Since this material could not be
reviewed, it is not known if it was responsive to your request. The retention and disposal of records is
governed by statute and regulation under the supervision of the National Archives and Records
Administration (NARA), Title 44, United States Code, Section 3301 and Title 36, Code of Federal
Regulations, Chapter 12, Sub-chapter B, Part 1228. The FBI Records Retention Plan and Disposition
Schedules have been approved by the United States District Court for the District of Columbia and are
monitored by NARA.

You may file an appeal by writing to the Director, Office of Information Policy (OIP), U.S.
Department of Justice, 1425 New York Ave., NW, Suite 11050, Washington, D.C. 20530-0001. Your
appeal must be received by OIP within sixty (60) days from the date of this letter in order to be considered
timely. The envelope and the letter should be clearly marked "Freedom of Information Appeal." Please cite
the FOIPA Request Number assigned to your request so that it may be identified easily.

Enclosed for your information is a copy of the FBI File Fact Sheet.

Very truly yours,

DLl

David M. Hardy

Section Chief,

Record/Information
Dissemination Section

Records Management Division

Enclosure
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Timeline Of New Evidence Concerning Duran Bailey's Time of Death And Kirstin Blaise Lobato's Alibi

July 8, 2001 July 8, 2001
Midnight 3am 6am 9am Noon 3pm 6pm 9pm 10pm

Simms, 09-20-2006 (Trial testimony) _

Ander son, 12-10-2009
O'Conner, 12-10-2009
Goff, 03-12-10
Larkin, 01-05-2010
Prosecution's Alibi Concession (latest timeleaving LV (1)
Prosecution's Alibi Concession (earliest timeleaving LV (2)
L obato's Defense Alibi

Relevant times

1) Duran Bailey's body discovered "around 10 pm" on July 8, 2001 at 4240 W Flamingo Rd, Las Vegas, Nevada.

2) Duran Bailey's body examined at crime scene by Clark County Coroner's Investigator Shelley Pierce-Stauffer at 3:50am on July 9, 2001.

3) Kirstin B. Lobato positively placed in Panaca 170 miles north of Las Vegas by non-relative (and relative) alibi witnesses between 11:30 am on July 8 and 1am on July 9.
4) Kirstin Blaise Lobato positively placed in Panaca 170 miles north of Las Vegas by relative alibi witnesses between 10pm on July 7 and 7:15am on July 8.

5) On July 8, 2001 in Las Vegas it was dark until 4:24am and sunrise was at 5:31am. Sunset was at 8:01pm, dusk was at 8:31pm, and it was dark at 9:08pm.

Prosecution's Concession During Closing Arguments of Kirstin Blaise Lobato's Alibi Of Being In Panaca On July 8, 2001

(1) Prosecution conceeded KB Lobato was positively seen by credible non-relative witnesses in Panaca from 11:30 am until after Bailey's body was discovered that night.
Trial testimony was the fastest driving time from Panaca to Las Vegas'is 2 hours. So the absolute latest time KB Lobato could have been in Las Vegas was 9:30 am.

(2) Prosecution conceeded KB Lobato was positively seen by credible non-relative witnesses in Panaca at 11:30 am until after Bailey's body was discovered that night, and
that a 10am phone call from the Lobato's Panaca house was probably made by KB Lobato. Trial testimony was the normal driving time from Panaca to Las Vegas is 3 hour
So the earliest time KB Lobato could have been in Las Vegas was 7 am.

Kirstin Blaise Lobato's Alibi Of Being In Panaca On July 8, 2001
Kirstin B. Lobato's alibi of being in Panaca on the entire day of July 8, 2001 was supported by 11 people who saw or talked with her between 10pm on July 7 until after
Duran Bailey's body was discovered "around 10pm" on July 8, and two neighbors who didn't see her car moved from in front of her Parent's house on the 8th.

Time of death Kirstin Blaise Lobato Alibi
Black [ Grey Blue [ ]
Reasonable Certainty Possible time of death Positively seen in Panaca by non-relatives from 11:30 am to midnight
Earliest Time Latest Time Earliest Time Latest Time
Simms, 09-20-2006 9:50am (7-8) 3:50pm (7-8)  3:50am (7-8)  7:50pm (7-8) Crossed lines -
Anderson, 12-10-2009  8:01pm (7-8) 10:15pm (7-8) Positively seen in Panaca by relatives from 1am to 7:15am (7-8)
O’Connor, 02-11-10 8:01pm (7-8) 10:15pm (7-8)
Goff, 03-12-10 8:01pm (7-8) 10:15pm (7-8) Horizontal lines =
Larkin, 01-05-2010 8:15pm (7-8) 10:15pm (7-8) Travel time from Las Vegas to Panaca.
Vertical lines M

Telephone call at 10am by KB Lobato from parent's Panaca house (7-8)

Reasonable certainty of time of death Possible time of death
Simms, 09-20-2006 Reasonable medical certainty within 12 to 18 hours of exam by CI Pierce-Stauffer ~ Possibly within 8 to 24 hours of exam by CI Pierce-Stauffer
Anderson, 12-10-09 "a reasonable scientific certainty ... death occurred after sunset (8.01 pm)"
O’Connor, 02-11-10 estimated postmortem interval is after sunset, which was at 8:01 pm on July 8, 2001.”
Goff, 03-12-10 "a reasonable scientific certainty ... death occurred after sunset (8.01 pm)"
Larkin, 01-05-2010 ‘"reasonable medical and scientific certainty that Bailey was killed ... more likely than not within two hours before discovery."

Expert Source

Simms, 09-20-2006  Clark County Medical Examiner Lary Simms ~ State v Lobato, No C177394 - Transcript 09-20-2006 (Trial Day 8), V111-20.

Anderson, 12-10-09 Forensic entomologist Dr. Gail Anderson Dr. Gail S. Anderson's Report of December 10, 2009

O’Connor, 02-11-10 Forensic Entomologist Dr. Linda-Lou O’Connor Forensic Entomology Investigation Report (of Dr. Linda-Lou O’Connor), February 11, 2010
Goff, 03-12-10 Forensic Entomologist Dr. M. Lee Goff Report of Dr. M. Lee Goff, March 12, 2010

Larkin, 01-05-2010 Forensic pathologist Dr. Glenn Larkin Dr. Glenn M. Larkin's "Affidavit for Petitioner," January 5, 2010
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781
WILLIAM D. KEPHART
Chief Deputy District Attorney
Nevada Bar #003649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK QF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff, ; CASENO: 01C177394-1

-V§- DEPT NO: II

KIRSTIN BLAISE LOBATO,
#1691351

Defendant.

STATE'S RESPONSE TO DEFENDANT'S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: 09-30-10
TIME OF HEARING: 10:30 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
WILLIAM D. KEPHART, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Opposition to Defendant's Petition for Writ of Habeas Corpus
(Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court. _— e
0101"77394
1 A
003697
NI
il

C:\Prepam Fiks\WNeevis ComDotument CotvoriertoaA] 140676131 2385 DOC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On August 9, 2001, Kirstin Blaise Lobato, hereinafter “Defendant,” was charged by
way of Information with Murder With Use of a Deadly Weapon (Open Murder) and Sexual
Penetration of a Dead Human Body. Defendant’s jury trial began on May 7, 2002. On May
18, 2002, Defendant was found guilty of First Degree Murder With Use of a Deadly Weapon
and Sexual Penetration of a Dead Human Body. On August 27, 2002, Defendant was
sentenced as follows: Count 1 - First Degree Murder With Use of a Deadly Weapon, to a
maximum of fifty (50) years and a minimum parole eligibility of twenty (20) years plus and
equal and consecutive term for use of a deadly weapon; Count 2 — Sexual Penetration of a
Dead Human Body, to a maximum of fifteen (15) years and a minimum parole eligibility of
five (5) years, to run concurrently with Count 1; further, a Special Sentence of Lifetime
Supervision imposed to commence upon release of any term of probation, parole, or
imprisonment; two hundred thirty-three (233) days credit for time served. A Judgment of
Conviction (Jury Trial) was filed September 16, 2002.

Defendant filed a Notice of Appeal on October 15, 2002. On September 3, 2004, the
Nevada Supreme Court reversed Defendant’s conviction and remanded for a new ftrial.
Lobato v. State, 120 Nev. 512, 96 P.3d 765 (2004). Remittitur issued on September 24,
2004.

Defendant’s second trial began on September 11, 2006. On October 6, 2006,
Defendant was found guilty of Voluntary Manslaughter With Use of a Deadly Weapon and
Sexual Penetration of a Dead Human Body. On February 2, 2007, Defendant was sentenced
as follows: Count 1 — Voluntary Manslaughter With Use of a Deadly Weapon, to a
maximum of one hundred twenty (120) months with a minimum parole eligibility of forty-
eight (48) months, plus and equal and consecutive term for the use of a deadly weapon;
Count 2 — Sexual Penetration of a Dead Human Body, to a maximum of one hundred eighty
(180) months with a minimum parole eligibility of sixty (60) months, Count 2 to run

consecutive to Count 1, with one thousand five hundred forty-four (1,544) days credit for

2 PAWPDOCS\OPP\FOPP\112\11220912.doc
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time served. It was further ordered that a special sentence of lifetime supervision be imposed
upon release from any term of imprisonment, probation, or parole. Additionally, Defendant
was ordered to register as a sex offender upon any release from custody.

Defendant filed a Notice of Appeal on March 12, 2007. On February 5, 2009, the
Nevada Supreme Court affirmed Defendant’s conviction. Defendant filed a petition for
rehearing which was denied on March 27, 2009. Defendant filed a petition for en ban
reconsideration which was denied on May 19, 2009. Remittitur issued on October 14, 2009.
Defendant filed the instant petition on May 5, 2010.

ARGUMENT

I
DEFENDANT’S CLAIMS OF NEWLY DISCOVERED
EVIDENCE DO NOT WARRANT RELIEF
(GROUNDS 1-21 & 23)

Defendant presents twenty-one (21) separate claims of new evidence. In each separate
claim, Defendant infers that she is entitled to a new trial. Defendant also alleges, in Ground
23, this evidence shows she is “actually innocent.” As discussed below, Defendant’s claims
are without merit.

A. Defendant must raise new evidence within two years of verdict.

In so far as Defendant is requesting a new trial based upon newly discovéféd
evidence, such evidence must be raised within two years of verdict. NRS 176.515(3). The
verdict in this case was rendered on October 6, 2006. The instant petition was filed on May
5, 2010, over three years later. As such, Defendant’s request for a new trial is untimely.
While NRS 176.515(3) pertains to motions for a new trial based upon newly discovered
evidence, it has been applied by the Nevada Supreme Court to habeas petitions in so much as

they request a new trial. See Browning v. State, 120 Nev. 347,91 P.3d 39 (2004).

Moreover, “to merit a new trial, newly-discovered evidence must be evidence that
could not have been discovered through reasonable diligence either before or during trial.”
D'Agostino v. State, 112 Nev. 417, 423, 915 P.2d 264, 267 (1996) (citing Sanborn v. State,
107 Nev. 399, 406, 812 P.2d 1279, 1284 (1991)). The evidence must not be cumulative and

3 PAWPDOCS\QPP\FOPP\112\11220912.doc
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be such that it would render a different result at trial probable. Pacheco v. State, 81 Nev. 639,

408 P.2d 715 (1965). All “new evidence” Defendant has provided in grounds 1-22 could
have clearly been discovered through reasonable diligence and raised in a timely manner
and/or is cumulative.

B. Defendant has not satisfied th‘e actual innocence standard.

Actual innocence is an extraordinary claim in which the defendant has presented new
evidence “that constitutional error has caused the conviction of an innocent person.” Schlup
v. Delo, 513 U.S. 298, 324, 115 S.Ct. 851, 865 (1995). In Calderon v. Thompson, 523 U.S.
538, 560, 118 S.Ct. 1489, 1503 (1998), the U.S. Supreme Court held that in order for a

defendant to obtain a reversal of his conviction based on a claim of actual innocence, he
must prove that “it is more likely than not that no reasonable juror would have convicted him
in light of the new evidence presented in habeas proceedings.” (Quoting Schlup v. Delo, 513
U.S. 298, 327, 115 S.Ct. 851, 867 (1995)); see also Pellegrini v. State, 117 Nev. 860, 887, 34
P.3d 519, 537 (2001).

The United States Supreme Court has further noted that “actual innocence” means

factual innocence and not mere legal insufficiency. See Bousley v. United States, 523 U.S.

614, 623-624 (1998). To be credible, a claim of actual innocence must be based on reliable
evidence not presented at trial. Calderon, 523 U.S. at 559 (quoting Shulp, 513 U.S. at 324).

True claims of actual innocence are “extremely rare” and found only in the most

“extraordinary cases.” Schulp v. Delo, 513 U.S. 298, 115 S.Ct. 851 (1995).

In its Order of Affirmance, the Nevada Supreme Court determined that there was

sufficient evidence to support Defendant’s conviction. Order of Affirmance 2/5/09 p. 2. As
such, Defendant must present new evidence which would undermine the jury’s verdict. As
discussed below, Defendant has not made colorable showing of actual innocence.

1. New entomology evidence (Grounds 1-3).

Dr. Simms testified that rigor mortis, a stiffening of the muscles, begins a few hours
after death and at twenty-four hours, the body is completely stiff. Then in the next 8 to 12

hours after the body is completely stiff, it will start to become flaccid again. The coroner’s

4 PAWPDOCS\OPPAFOPP\I 12\11220912.doc
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investigator declared the victim, Duran Bailey (“Bailey”), dead at 3:50 a.m. on July 9, 2001.
Dr. Simms examined the body 8 hours later. During his examination, there was a complete
absence of rigor mortis. Based upon the amount of rigor mortis that was present at the scene
and the amount of decomposition, Bailey died within 8 to 24 hours from the time he was
examined at the scene. 9/19/06 TT 144-145.

Defendant claims that due to an alleged lack of insect eggs or bites on Bailey’s body,
he absolutely had to have died after sundown on July 8, 2001. However, these experts are
basing their opinions on an examination of photos several years after the fact. Dr. Simms
based his opinion on an actual examination of Bailey’s body and medical science, as

opposed to entomology. Rigor mortis is a biological fact. Bailey’s body was completely

flaccid during the autopsy, and it takes approximately twenty-four hours for the body to
become stiff. Thus, if Bailey had died between 8 p.m. and 10 p.m. on July 8th rigor mortis
would have been setting in for 14-16 hours. Bailey’s body could not have been completely
flaccid by noon on July 9th. Defendant makes no attempt to contradict Dr. Simms’ testimdny
concerning rigor mortis nor does she claim it is inaccurate. She has simply provided expert
opinions based upon an examination of photographs years later. This does not undermine the
jury’s findings.

Furthermore, Defendant’s entire argument relies on the State’s alleged concession
during closing arguments that Defendant was not in Las Vegas by 11:30 a.m. on July 8,
2001. This is the fatal flaw in Defendant’s claims. Closing arguments are not evidence. Jury
instruction no. 41 states:

Now you will listen to the arguments of counsel who will endeavor to aid you
to reach a proper verdict by refreshing in your minds the evidence and by
showing the application thereof to the law; but, whatever counsel may say,
you will bear in mind that it is your duty to be governed in your
deliberation by the evidence as you understand it and remember it to be...

It is the jury’s duty to make the ultimate determination as to what the evidence shows and to
judge the credibility of witnesses. Just because the State presents an inference of ‘the

evidence does not mean the jury agreed. The State’s argument assumed the jury found

5 PAWPDOCS\OPP\FOPP\112\11220912.doc
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Defendant’s alibi witnesses which placed her in Panaca at that time credible, which it may
not have. Moreover, the State went on to argue that Defendant was back in Las Vegas later
that evening (10/5/06 TT 130-131), which is the time frame Defendant claims Bailey was
killed.

These experts’ declarations do nothing more than rebut the expert testimony of Dr.
Simms as to when Bailey died. Post-trial affidavits are “obtained without the benefit of
cross-examination.” Herrera v. Collins, 506 U.S. 390, 417, 113 S.Ct. 853 (1993). Thus, they
should be “treated with a fair degree of skepticism.” Id. at 423, 113 S.Ct. at 853 (O’Connor,

J., concurring). Furthermore, they simply reinforce Defendant’s theory of the case and
testimony that was already presented at trial that she was not in Las Vegas when the murder
occurred. Defendant has not shown that she is actually innocent of the offense, but rather
that there are experts who may disagree with the conclusions reached by other experts at
trial. It is clear that Defendant has failed to show that it is more likely than not that no
reasonable juror would have convicted her in light of this evidence.

2. Dr. Redlich’s opinion on Defendant’s “false confession” (Ground 4).

Dr. Redlich’s opinion that Defendant’s statement to the police was not a confession is
irrelevant, inadmissible testimony. Post-trial affidavits are “obtained without the benefit of
cross-examination.” Herrera v. Collins, 506 U.S. 390, 417, 113 S.Ct. 853 (1993). Thus, they
should be “treated with a fair degree of skepticism.” Id. at 423, 113 S.Ct. at 853 (O’Connor,

J., concurring).

First, Dr. Redlich simply peruses over the evidence already adduced at trial and relays
her subjective opinion that Defendant was “[confessing] to an assault in which she was the
alleged victim and in which she defended herself by attempting to cut the penis off of a man
who was allegedly sexually assaulting her...Ms. Lobato believed she was cooperating with a
police investigation, not admitting to a murder that occurred on the other side of town some
weeks after her alleged assault.” Dr. Redlich’s statement is nothing more than a redundant,
subjective opinion which points out the differences between Defendant’s statement and the

facts of Bailey’s murder, which was already done at trial. Clearly, it does not take an expert

6 PAWPDOCS\OPP\FOPP\1 12111220912.doc
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witness to perform this function. As such, this is not new evidence, just the same evidence
presented in a different form.

Second, as even Dr. Redlich admitsl, Defendant’s theory of the case was that her
statement pertained to a separate event and was not a “confession.” “[C]laiming that one's
statements have been misconstrued is not the same as claiming that one made a féilse
statement. Expert testimony about false confessions is only relevant when a party claims that

he confessed to something he did not do.” In re Detention of Law, 146 Wash.App. 28, 41,

204 P.3d 230, 236 (Wash.App. Div. 1,2008)‘ Defendant does not claim that she confessed to
something she did not do; rather that she was discussing a separate event. As such, Dr.
Redlich’s opinion is irrelevant and clearly does not meet the Calderon standard.

Defendant also attempts to rely on polygraph examinations administered to her and
her mother, Rebecca Lobato, in 2001. It is for the jury to determine witness credibility and
ultimate issues of fact, i.e. Ms. Lobato’s guilt, and not a polygraph examiner. Moreover,

polygraph results are inadmissible at trial unless there is a written stipulation signed by the

prosecuting attorney, the defendant, and defense counsel. Jackson v. State, 116 Nev. 334,
997 P.2d 121 (2000). Finally, Doug Twinning’s voluntary statement is also insufficient to
meet the Calderon standard.

3. Cumulative alibi witness evidence (Ground 5).

Defendant has provided several voluntary statements of witnesses who claim that she
confided in them about cutting a man’s penis prior to Bailey’s death. Defendant attempted to
have several of the same witnesses testify at trial to this exact issue, and it was precluded by
the district court as inadmissible. Defendant challenged this issue on direct appeal and stated

that it violated her constitutional rights. Appellant’s Opening Brief, p. 24-26. The Nevada

Supreme Court rejected this argument and affirmed the district court. Order of Affirmance

2/5/09, p. 2 fn. 1.

! Dr. Redlich states, “I do not consider Ms. Lobato’s case a typical false confession case because she did not
confess to the crime in which she was charged and convicted of...” (Pet. Ex. 5, p. 2)

7 PAWPDOCS\OPPAFOPP\112111220912.doc
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The Nevada Supreme Court’s ruling on this issue constitutes the law of the case. “The
law of a first appeal is law of the case on all subsequent appeals in which the facts are
substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently
made after reflection upon the previous proceedings.” Hall, 91 Nev. at 316, 535 P.2d at 799.
Under the law of the case doctrine, issues previously decided on direct appeal may not be
reargued in a habeas petition. Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001) (citing
McNelton v. State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). As this evidence is

clearly inadmissible it cannot satisfy the Calderon standard. While Defendant has provided
affidavits from additional witnesses, this is merely cumulative and inadmissible evidence.

4. Cumulative alibi witness evidence (Ground 6).

At trial, Defendant presented a multitude of alibi witnesses, several unrelated to her,
who testified that that she and her vehicle were in Panaca on July 6, 7, and 8th. 9/15/06 TT
86; 9/20/06 TT 97; 9/29/06 TT 8, 85-95, 125; 10/2/06 TT 8, 23, 58; 10/3/06 TT 89-93, 113,
129-133, 196; 10/4/06 TT 79-125. Additional alibi witnesses which are merely cumulative
do not show she is actually innocent of the offense. The fact that these witnesses are not
related to Defendant does not make their testimony unimpeachable or unbiased. Moreover,
post-trial affidavits are “obtained without the benefit of cross-examination.” Herrera v.
Collins, 506 U.S. 390, 417, 113 S.Ct. 853 (1993). Thus, they should be “treated with a fair
degree of skepticism.” Id. at 423, 113 S.Ct. at 853 (O’Connor, J., concurring). Defendant
again discusses the results of a polygraph exam in this claim. As discussed above, this is
without merit.

5. Evidence that Bailey was allegedly murdered by more than one assailant and

who were skilled with medical knowledge or animal husbandry (Ground 7).

Defendant has provided an afﬁdavit from Dr. Larkin which declares his opinion that
the murder was committed by more than one perpetrator, and at least one was skilled with

medical knowledge or animal husbandry. Post-trial affidavits are “obtained without the

8 PAWPDOCS\OPP\FOPP\112111220912.doc
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benefit of cross-examination.” Herrera v. Collins, 506 U.S. 390, 417, 113 S.Ct. 853 (1993).
Thus, they should be “treated with a fair degree of skepticism.” 1d. at 423, 113 S.Ct. at 853

(O’Connor, J., concurring). Defendant again confuses evidence which rebuts the State’s
theory with evidence of actual innocence. An expert’s opinion that the murder was
committed by more than one person because of “poor lighting” is, quite frankly, absurd. This
is not based upon any sort of medical opinion and not in the purview of expert medical
testimony. Moreover, even if there were two separate acts of mutilation, this does not
preclude a single perpetrator, and multiple perpetrators does not preclude Defendant from
being one of those perpetrators.

Dr. Larkin’s opinion that the perpetrator had medical knowledge was also alluded to
by Dr. Laufer. Dr. Laufer testified that it was his opinion that the injuries were calculated.
This was based on the fact that one of the major vessels in Bailey’s neck, the carotid artery,
was cut through. He stated, “it certainly appears that it was either a very lucky one or
someone knew what they were cutting.” In other words, the perpetrator had knowledge of
anatomy. As such, the jury was already presented with this type of evidence. To be credigle,
a claim of actual innocence must be based on reliable evidence not presented at trial.
Calderon, 523 U.S. at 559 (quoting Shulp, 513 U.S. at 324).

Dr. Larkin’s declaration does nothing more than rebut the expert testimony of Dr.
Simms as to when and how Bailey’s wounds were inflicted. Defendant has not shown that
she is actually innocent of the offense, but rather that there are experts who may disagree
with the conclusions reached by other experts at trial. It is clear that Defendant has failed to
show that it is more likely than not that no reasonable juror would have convicted her in light

of this evidence.

6. Evidence that Bailey was allegedly alive when anally penetrated with the
knife. , | A

Dr. Simms testified at trial that Bailey’s wounds to his anus were inflicted pbst—

mortem. 9/19/06 TT 86. Defendant has presented an affidavit from Dr. Larkin which

disagrees with that conclusion. Post-trial affidavits are “obtained without the benefit of
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cross-examination.” Herrera v. Collins, 506 U.S. 390, 417, 113 S.Ct. 853 (1993). Thus, they

should be “treated with a fair degree of skepticism.” Id. at 423, 113 S.Ct. at 853 (O’Connor,
J., concurring). Dr. Simms’ testimony was based on the fact that Bailey’s rectal wound did
not have any significant bleeding associated with it. 9/ 19/06 TT 86. This was based on an
actual physical examination of Bailey’s body. Dr. Larkin’s opinion is based upon an
examination of reports and photographs.

Moreover, Dr. Larkin’s declaration does nothing more than rebut the expert testimony
of Dr. Simms as to when and how Bailey’s wounds were inflicted. Defendant has not shown
that she is actually innocent of the offense, but rather that there are experts who may
disagree with the conclusions reached by other experts at trial. In fact, Defendant’s own
expert at trial, Dr. Laufer, testified that he believed Bailey’s pants were up when he was
killed making it impossible for the wound to Bailey’s anus to be inflicted while he was alive.
9/26/06 TT 78. It is clear that Defendant has failed to show that it is more likely than not
that no reasonable juror would have convicted her in light of this evidence.

7. Possibility of two separate attacks (Ground 9).

Defendant’s argument concerning the “possibility” that Bailey was subjected to two
separate attacks is insufficient to meet the Calderon standard. Claims asserted in a petition
for post-conviction relief must be supported with specific factual allegations, which if true,

would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222,

225 (1984). “Bare” and “naked” allegations are not sufficient, nor are those belied and
repelled by the record. Id. First, Defendant fails to explain how or why this amounts to her
actual innocence of the crime. Defendant merely states that “if the jury had known that in the
last two hours of Bailey’s life he experienced two grave injury causing events that could
have been separated by his last meal, and that there are reasonable alternate scenarios to
Bailey’s death supported by evidence that excludes the petitioner, the jury would have had a
factual basis to reject the prosecutions argument.” Alternate and possible scenarios are
insufficient to show actual innocence. Defendant’s arguments are merely an attempt to rebut

the State’s theory and are based upon speculation. “Actual innocence” means factual
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innocence and not mere legal insufficiency. See Bousley v. United States, 523 U.S. 614,
623-624 (1998).

8. Dr. Larkin’s affidavit does not establish a claim of actual innocence (Ground

10).

Defendant summarizes Dr. Larkin’s affidavit in Ground 10. Many of his conclusions

have already been discussed above. Post-trial affidavits are “obtained without the benefit of
cross-examination.” Herrera v. Collins, 506 U.S. 390, 417, 113 S.Ct. 853 (1993). Thus, they
should be “treated with a fair degree of skepticism.” Id. at 423, 113 S.Ct. at 853 (O’Connor,

J., concurring). Defendant again confuses evidence which rebuts the State’s theory with
evidence of actual innocence. Furthermore, many of Dr. Larkin’s opinions are not based
upon medical science, i.e. one perpetrator held a light while another killed Bailey or
Defendant could not have defended herself against the “streetwise” Bailey. As such, this
court should view Dr. Larkin’s affidavit with an even greater amount of skepticism.

Dr. Larkin’s declaration does nothing more than rebut the expert testimony of Dr
Simms as to when and how Bailey’s wounds were inflicted. Defendant has not shown‘t'h‘at
she is actually innocent of the offense, but rather that there are experts who may disagree
with the conclusions reached by other experts at trial. This is further demonstrated by the
fact that Dr. Larkin states that he believes Bailey’s wounds were inflicted with a knife where
Defendant’s own expert at trial, Dr. Laufer, testified that he believed scissors caused
Bailey’s injuries. 9/26/06 TT 54-137; 9/28/06 TT 65-149. 1t is clear that Defendant has failed
to show that it is more likely than not that no reasonable juror would have convicted her in
light of this evidence.

9. Forensic Shoe evidence (Grounds 11-12).

Defendant argues that George Schiro’s conclusions concerning the footwear
impression evidence establish her claim of actual innocence. Post-trial affidavits are

“obtained without the benefit of cross-examination.” Herrera v. Collins, 506 U.S. 390; 4‘17,

113 S.Ct. 853 (1993). Thus, they should be “treated with a fair degree of skepticism.” ld_ at
423, 113 S.Ct. at 853 (O’Connor, J., concurring). Defendant’s expert at trial, Brent Turvey,
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testified as follows:

Q:  Mr. Turvey, why is or why are the bloody footwear impression so
significant in your opinion?

A:  Because they are strongly associated with the crime and the actual area
of the crime scene.

Q: And are you aware of whether or not those footwear impressions were
linked to Ms. Lobato?

A: They were not. They - - there’s a report by a former FBI footwear print
examiner, and he was very clear in the fact that the footwear patters
were much too large to have been let by her and they weren’t associated
with any of the footwear that was seized from Ms. Lobato. So that’s no
match for the footwear to the footwear patters found at the scene.

10/2/06 TT 123-124. Mr. Turvey also testified that he was “embarrassed to mention the
possibility” that the impressions could have been left by someone other than the person who
killed Bailey. 10/2/06 TT 196-197. A new expert testifying to the same ultimate conclusions
or opinions is not new evidence. To be credible, a claim of actual innocence must be based
on reliable evidence not presented at trial. Calderon, 523 U.S. at 559 (quoting Shulp, 513
U.S. at 324). Even though Mr. Turvey did not specialize in footwear impressions he was still
qualified as an expert in forensics, and he specifically mentioned Mr. Schiro’s report in his
testimony. Despite being presented with this evidence, the jury still found Defendant guilty
beyond a reasonable doubt, and the Nevada Supreme Court rejected Defendant’s
insufficiency of the evidence claim on direct appeal.

10.  Neither George Schiro’s nor Dr. Lewis’s affidavits support a claim of actual

innocence (Grounds 13 and 18).

Defendant summarizes Mr. Schiro’s affidavit which is nothing more than cumulative
evidence that was already presented at trial and rejected by the jury. Every single point
summarized by Mr. Schiro is that there was no physical evidence found linking Defendant or
her vehicle to the crime scene. Mr. Turvey provided extensive testimony to this effect at
trial. 10/2/06 TT 86-191. Dr. Lewis’s opinion that he believes more damage would have
been caused to victim’s mouth and teeth if a bat had been used in the attack is also

cumulative as Dr. Laufer provided the same testimony at trial. 9/28/06 TT 127. To be
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credible, a claim of actual innocence must be based on reliable evidence not presented at
trial. Calderon, 523 U.S. at 559 (quoting Shulp, 513 U.S. at 324). Different experts providing
substantially the same testimony is not new evidence.

Moreover, Mr. Schiro’s scenario of how he believes the crime occurred is not
evidence of who committed the crime but how it was committed and does nothing more than
rebut testimony provided by Dr. Simms which indicated the evidence was consistent with
Bailey standing or kneeling when he received the injury to his scrotum. 9/19/06 TT 127-128.
Claims asserted in a petition for post-conviction relief must be supported with specific
factual allegations, which if true, would entitle the petitioner to relief. Hargrove v. State,

100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not

sufficient, nor are those belied and repelled by the record. Id. Defendant also, again,
attempts to rely on the State’s theory presented during closing argument. This is the fatal
flaw in Defendant’s claims as closing arguments are not evidence. Defendant has not shd_wn
that she is actually innocent of the offense, but rather that there are experts who inay
disagree with the conclusions reached by other experts at trial. It is clear that Defendant has
failed to show that it is more likely than not that no reasonable juror would have convicted
her in light of this evidence.

11.  Evidence that Bailey did not live in the trash enclosure (Ground 14).

Defendant’s claim that Bailey did not live in the trash enclosure does not establish a
claim of actual innocence. The State did not argue that Bailey lived in the trash enclosure
and that was how Defendant knew where to find him. In reality, the State argued that “She’s
down there and somehow she comes into contact with Duran Bailey. And somehow they end
up back at his place, the trash dumpster where he would stay sometimes on the weekends.”
10/5/06 TT 122. Moreover, Defendant’s “new evidence” is an affidavit from an individual
named Steven King which is nothing more than his belief as to what happened to Dhran
Bailey, even though he was not a witness to the crime and his entire affidavit is speculative
at best. To be credible, a claim of actual innocence must be based on reliable evidence not

presented at trial. Calderon, 523 U.S. at 559 (quoting Shulp, 513 U.S. at 324). Post-trial
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affidavits are “obtained without the benefit of cross-examination.” Herrera v. Collins, 506

U.S. 390, 417, 113 S.Ct. 853 (1993). Thus, they should be “treated with a fair degree of
skepticism.” Id. at 423, 113 S.Ct. at 853 (O’Connor, J., concurring). Claims asserted in a
petition for post-conviction relief must be supported with specific factual allegations, which

if true, would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d

222,225 (1984). “Bare” and “naked” allegations are not sufficient, nor are those belied and
repelled by the record. Id. B

Even if Bailey did not live in the trash enclosure, substantial evidence was presented
which showed he frequently spent time there. 9/14/06 TT 61, 68; 9/28/06 TT 24. Moreover,
Defendant fails to present a cogent argument as to how or why the possibility that Bailey did
not actually live in the trash enclosure presents a colorable claim of actual innocence.
Defendant simply alleges that the jury would have a factual basis to have a reasonable doubt.
This is an argument of legal insufficiency and not actual innocence. As such, Defendanf’s
claim must fail.

12.  The availability of methamphetamine in Panaca (Ground 15).

Whether or not methamphetamine is available in Panaca is not new evidence which
would undermine the jury’s verdict. It is highly likely that the jury was already aware that
illegal narcotics are available in Lincoln County, Nevada. Defendant’s argument mefély
attacks the State’s theory of the case and is tenuous at best. As such, this is an argument of
legal insufficiency and Defendant has failed to satisfy the Calderon standard.

13.  New third party culprit evidence (Grounds 16-17).

Defendant presented evidence at trial in an attempt to implicate several Hispanic
individuals as those responsible for Bailey’s murder. 9/28/06 TT 7-62. Defendant’s new
evidence is the affidavit of Steven King in which he declares his belief that the Hispanic
males were responsible for Bailey’s murder and that Defendant is innocent. Post-trial
affidavits are “obtained without the benefit of cross-examination.” Herrera v. Collins, 506

U.S. 390, 417, 113 S.Ct. 853 (1993). Thus, they should be “treated with a fair degree of

skepticism.” Id. at 423, 113 S.Ct. at 853 (O’Connor, J., concurring).
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Moreover, even if Mr. King had testified at trial, his belief as to what occurred would
be irrelevant, speculative, and inadmissible evidence. He was not a witness to Bailey’s
murder and the ultimate conclusions laid out in his affidavit are based on hearsay. Mr.
King’s testimony is also cumulative and simply repeats much of the testimony of Diann
Parker. Defendant also presents a scenario of what “could have happened,” as she does
throughout her petition. This does not support a claim of actual innocence. Claims asserted
in a petition for post-conviction relief must be supported with specific factual allegations,
which if true, would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502,
686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not sufficient, nor are those

belied and repelled by the record. Id.

Defendant has also provided an excerpt from an “injustice blog” which outlines an
anonymous individual’s belief as to how Duran Bailey was murdered and provides a
borderline racist essay of Hispanic culture. Obviously, this is irrelevant, inadmissible, ‘e‘md
speculative evidence which does not support a claim of actual innocence. Defendant has also
provided an affidavit of a Mr. Martin Yant in support of her arguments. Mr. Yant alleges he
has access to an online database which allows him to look up any individual’s social security
number. This is also irrelevant evidence which does not present a claim of actual innocence.

Finally, Defendant claims that evidence which shows that checks which were written |
from Bailey’s bank account were cashed after his death proves her innocence. However,
there is no evidence presented which shows who cashed those particular checks, who they
were written to, or when they were written. The argument that it must have been the
perpetrator of the crime is speculative and tenuous at best.

14. NRS 201.450 (Ground 19).

In Defendant’s direct appeal after her first trial she challenged NRS 201.450 as overly
broad, void for vagueness as applied arid/or should be narrowly construed. Defendantk'has
done nothing more than rehashed her arguments from her previous direct appeal. The
Nevada Supreme Court found these arguments to be without merit. Lobato, 120 Nev. at 522,

96 P.3d at 772. The Nevada Supreme Court’s ruling on this issue constitutes the law of the
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case per Hall and it may not be revisited. Moreover, Defendant’s “new evidence” is not
evidence of factual innocence but an allegation of legal insufficiency. As such, it does not
satisfy the Calderon standard.

15.  Juror misconduct (Ground 20).

Defendant’s allegation of juror misconduct is not evidence of factual innocence but an
allegation of legal insufficiency. As such, it does not satisfy the Calderon standard.

16.  Witness perjury (Ground 21).

Defendant presents allegations and “new evidence” that Detective Thowsen
committed perjury concerning his search for NRS 629.041 reports, contacting hospitals,
contacting urologists, investigating the Budget Suites Hotel, and his investigation of the
Hispanic men. These are bare allegations which do not entitled Defendant to relief per
Hargrove.

Furthermore, Defendant challenged Detective Thowsen’s testimony concerning these
issues on direct appeal under hearsay grounds. The Nevada Supreme Court agreed with
Defendant, however, it also determined that any error was harmless due to her admissions.

Order of Affirmance 2/5/09, p. 2-5. The Court’s ruling on this issue constitutes the law of the

case per Hall. As such, the admission of this testimony was harmless beyond a reasonable
doubt no matter what theory Defendant uses to make her argument. |
II
DEFENDANT’S ALLEGATIONS IN CLAIMS 22 & 24 ARE WITHOUT MERIT
Defendant claims she is the victim of a conspiracy between the Clark County District
Attorney’s Office and the Las Vegas Metropolitan Police Department to convict her despite
a belief in her innocence and that she was convicted based on false evidence. Claims asserted
in a petition for post-conviction relief must be supported with specific factual allegations,

which if true, would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502,

686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not sufficient, nor are those
belied and repelled by the record. Id. Defendant has provided no support for these claims,

and they are nothing more than accusations extrapolated from the evidence discussed in
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Section I. As such, it is a bare allegation which is also belied by the record.

I

DEFENDANT’S BRADY CLAIMS ARE WITHOUT MERIT
(GROUNDS 25 & 26)

In Brady v. Maryland, the Supreme Court held "that the suppression by the

prosecution of evidence favorable to an accused upon request violates due process where the
evidence is material either to guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.” 373 U.S. at 87, 83 S.Ct. 1194. The duty to disclose such evidence
is applicable even though there has been no request by the accused, United States v. Agurs,
427 U.S. 97, 107, 96 S.Ct. 2392 (1976); and the duty encompasses impeachment evidence as
well as exculpatory evidence. United States v. Bagley, 473 U.S. 667, 676, 105 S.Ct. 3375

(1985). Such evidence is material "if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding would have been different." Id. at
682, 105 S.Ct. 3375; see also Kyles v. Whitley, 514 U.S. 419, 433-34, 115 S.Ct. 1555
(1995).

Because Brady does not require bad faith on the part of the prosecution for a violation
of due process, the rule encompasses evidence "known only to police investigators and not to
the prosecutor." Kyles, 514 U.S. at 438, 115 S.Ct. 1555. In order to comply with Brady,
therefore, "the individual prosecutor has a duty to learn of any favorable evidence known to
the others acting on the government's behalf in the case, including the police." Id. at 437,
115 S.Ct. 1555.

The United States Supreme Court uses a three-part test to measure whether a failure
to disclose amounts to a Brady violation: (1) the evidence at issue must be "favorable" to ;the
accused, either because it is exculpatory, or because it is impeaching; (2) the evidence rhust
have been suppressed by the State, either willfully or inadvertently; and (3) the suppressed
evidence must be "material" under state law to the accused's guilt or punishment—e.g.,
prejudice must have ensued. Strickler v. Greene, 527 U.S. 263, 281-82, 119 S.Ct. 1936
(1999); see also United States v. Cooper, 173 F.3d 1192, 1202 (9th Cir.1999).
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First, Defendant provides a convoluted analysis as to her belief that Duran Bailey was
a confidential informant. The only support provided for this claim is a telephone number
found on Bailey’s person with the letter “D” next to it, which may have meant detective, and
a an affidavit which states it belongs to a law enforcement officer. This is a bare allegation
with no factual basis for support, which is insufficient for relief. Hargrove, 100 Nev. at 502,
686 P.2d at 225. Moreover, Defendant has failed to demonstrate how such information, "if
true, would have rendered a more favorable out come at trial. Defendant presented ample
evidence which alleged that Bailey was killed by someone other than her, and she was still
found guilty beyond a reasonable doubt. Providing the jury with the tenuous possibility that
Bailey was killed by someone angry at him for working with law enforcement with no
evidence to support such a claim is highly unlikely to have altered the outcome of the trial.

Second, Defendant claims that the State failed to disclose that there was “no such
person as Daniel Martinez.” The only evidence provided in support of this is Defendant’s
claims of a private investigator having access to any social security number in the United
States and sheer speculation. Moreover, the fact that the Hispanic individuals, now claimed
by Defendant to be “the real killers,” may or may not have been in this country illegally is
irrelevant as to whether or not they were likely to have attacked Bailey. As such, this allc\ge-_.d
evidence is neither favorable nor material. o

v
DEFENDANT’S COUNSEL PROVIDED EFFECTIVE ASSISTANCE

In order to assert a claim for ineffective assistance of counsel a defendant must prove
that he was denied “reasonably effective assistance” of counsel by satisfying the two-prong
test of Strickland v. Washington, 466‘ U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64 (1984). See
also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this test, the

Defendant must show first that his counsel's representation fell below an objective standard
of reasonableness, and second, that but for counsel's errors, there is a reasonable probability

that the result of the proceedings would have been different. Strickland, 466 U.S. at 687-88,

694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432,
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683 P.2d 504, 505 (1984) (adopting Strickland two-part test in Nevada). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden, Nevada State
Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting McMann v. Richardson, 397
U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970).

In considering whether trial counsel has met this standard, the court should first
determine whether counsel made a “sufficient inquiry into the information that is pertinent to
his client's case.” Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing
Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a reasonable inquiry has been

made by counsel, the court should consider whether counsel made “a reasonable strategy
decision on how to proceed with his client's case.” Doleman, 112 Nev. at 846, 921 P.2d at
280, citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Finally, counsel's strategy
decision is a “tactical” decision and will be “virtually unchallengeable absent extraordinary
circumstances.” Doleman, 112 Nev. at 846, 921 P.2d at 280; Howard v. State, 106 Nev. 713,
722, 800 P.2d 175, 180 (1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 2066.

Based on the above law, the court begins with the presumption of effectiveness and
then must determine whether or not the defendant has demonstrated by ‘“strong and
convincing proof” that counsel was ineffective. Homick v State, 112 Nev. 304, 310, 913
P.2d 1280, 1285 (1996), citing Lenz v. State, 97 Nev. 65, 66, 624 P.2d 15, 16 (1981); Davis
v. State, 107 Nev. 600, 602, 817 P.2d 1169, 1170 (1991). The role of a court in considering

allegations of ineffective assistance of counsel is “not to pass upon the merits of the action
not taken but to determine whether, under the particular facts and circumstances of the case,
trial counsel failed to render reasonably effective assistance.” Donovan v. State, 94 Nev.
671, 675, 584 P.2d 708, 711 (1978), citing Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th
Cir. 1977).

This analysis does not mean that the court “should second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against

allegations of inadequacy, must make every conceivable motion no matter how remote the
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possibilities are of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711. In essence, the court
must “judge the reasonableness of counsel's challenged conduct on the facts of the particular
case, viewed as of the time of counsel's conduct.” Strickland, 466 U.S. at 690, 104 S.Ct. at
2066. |

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S.Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,
108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466 U.S. at 690, 104 S. Ct.
at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989).

Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing
Strickland, 466 U.S. at 687. “A reasonable probability is a probability sufficient to

undermine confidence in the outcome.” Id., citing Strickland, 466 U.S. at 687-89, 694,
A. Counsel’s Failure to Investigate (Grounds 27-31).
A defendant who contends that her attorney was ineffective because he did not

adequately investigate must show how a better investigation would have rendered a more

favorable outcome probable. Molina v. State, 120 Nev. 185, 87 P.3d 533, 538 (2004). Also,

“Iw]here counsel and the client in a criminal case clearly understands the evidence and the
permutations of proof and ‘outcome, counsel is not required to unnecessarily exhaust all
available public or private resources.” Id. 120 Nev. at 192, 87 P.3d at 538.

Defendant has listed several areas where she claims her counsel should have investigated: 1)
the Hispanic individuals Diann Parker testified about, 2) phone numbers found on Bailey’s
person, 3) Bailey’s bank records, 4) Diann Parker’s fingerprints and DNA, and 5) reports
filed under NRS 629.041. Several of these claims have been discussed in Section I, and

Defendant’s bare assertions do not show how an investigation into these areas would have
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rendered a more favorable outcome or led to any useful information. Defendant’s claims are
supported by nothing more than speculation and must be rejected.
B. Counsel’s Failure to Call Witnesses and Subpoena Records in Order to Impeach

Detective Thowsen (Grounds 32-34).

Defendant claims her counsel should have called Detective La Rochelle and Detective
Thowsen’s secretary and subpoenaed LVMPD documents in order to impeach his testimony.
However, it is defense counsel’s ultimate responsibility of deciding if and when to object
and which witnesses to call, if any. jR_hyn_e, 118 Nev. 1, 9, 38 P.3d 163, 168. Moreover,
Defendant has not provided anything which would suggest how either witness would have
testified if called. Defendant has also not provided anything which would suggest exactly
what records were to be subpoenaed or what information they would have provided. As
such, she has failed to show how such an action would have rendered a more favorable
outcome. Molina, 120 Nev. at 192, 87 P.3d at 538. In so far as Defendant complains of
Detective Thowsen’s testimony concerning reports of other stabbings or conversations with
urologists and medical providers, the Nevada Supreme Court has already determined that
this testimony was harmless beyond a reasonable doubt, and this constitutes the law of the
case per Hall.

C. Counsels Failure to Object to or Move to Exclude Evidence of Defendant’s Drug

Use (Ground 35).

Evidence was presented that Bailey was a drug dealer and would often trade narcotics for
sexual intercourse. 9/28/06 TT 34. Evidence was also presented that he would be the one to
acquire the drugs. Id. As such, he at least knew where to buy drugs, and a reasonalvakle
inference can be made that if he knew where to acquire crack cocaine he would also know
where to acquire methamphetamine. Defendant’s methamphetamine habit was relevant to
show why she went back to Las Vegas and the circumstances of her encounter with Bailey.
If Bailey was to trade narcotics for sexual intercourse with Defendant, he likely would have
traded the specific drugs she used. The specific type of drugs Bailey used was irrelevant. As

such, filing any motion to preclude or objection to evidence of Defendant’s drug use would
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have been futile since that was highly relevant to the State’s theory of the case. See NRS
48.025. Counsel cannot be deemed ineffective for failing to make futile objections. Ennis v.
State, 122 Nev. 694, 137 P.3d 1095 (2006).

D. Counsel’s Failure to File a Motion for Discovery (Ground 36).

Defendant argues that her trial counsel was ineffective for failing to file a motion for
all discoverable materials. However, there was no need to file such a motion. The Clark
County District Attorney’s Office has an open file policy. As such, defense counsel already
had access to all discoverable materials. Thus, this claim is moot.

E. Counsel’s Failure to File a Motion to Dismiss Count 2 (Ground 37).

Defendant claims her counsel was ineffective for failing to move to dismiss her
charge of violating NRS 201.450 and recycles her previous arguments concerning this issue.
As discussed above, the Nevada Supreme Court rejected her claims concerning NRS
201.450 on direct appeal. As such, any such motion would have been futile, and counsel
cannot be deemed ineffective per Ennis.

F. Counsel’s Failure to Present Expert Witnesses (Grounds 38-41).

Defendant argues her counsel should have called 1) a forensic entomologist, 2) a
psychologist, 3) a forensic pathologist, and 4) a forensic scientist. It is defense counsel’s
ultimate responsibility of deciding if and when to object and which witnesses to call, if any.
Rhyne, 118 Nev. 1, 9, 38 P.3d 163, 168. “An attorney representing a criminal defendant has
the authority to control the presentation of the defense.” Id. (quoting People v. Alcala, 4

Cal.4™ 742, 15 Ca.Rptr.2d 432, 842 P.2d 1192, 1232 (1992)).

Furthermore, even if defense counsel fell below an objective standard of
reasonableness, Defendant cannot show prejudice. Each claim addressed in grounds 38-41
pertains to the new evidence Defendant raises in the instant petition. As discussed in section
I, this evidence is either inadmissible or would not have led to a different outcome at trial.

G. Counsel’s Cross-Examination of Dr. Simms (Ground 42).
Defendant claims defense counsel should have cross-examined Dr. Simms concerning

his preliminary hearing testimony. First, Dr. Simms testimony at the preliminary hearing was
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not substantially different than his testimony during trial. He stated he believed Bailey was
likely killed within 12 hours of his discovery, which comports with the 8-24 hour window he
testified to at trial. Second, the manner of cross-examination is for defense counsel to
determine and is an unchallengeable strategic decision. Rhyne, 118 Nev. 1, 38 P.3d 163;
Strickland, 466 U.S. 668, 104 S.Ct. 2052.

H. Counsel’s Failure to Object to State’s Expert Witnesses (Ground 43).

Defendant claims that the State’s witnesses Wahl, Ford, Renhard, or Paulette were not
properly noticed as experts in luminol and/or phenolphthalein testing. However, this claim is
inaccurate. All witnesses were noticed as experts in the field of crime scene analysis which
includes luminol and/or phenolphthalein testing. As such, any such objection would have
been futile, and counsel cannot be deemed ineffective per Ennis. Moreover, all reports
concerning such testing were provided to the defense through discovery, and these witnesses
clearly qualify as experts in this field.

I Counsel’s Failure to Enter Defendant’s Shoes into Evidence (Ground 44).

Defendant’s allegation that her attorney was ineffective for failing to enter her black
shoes into evidence at trial is without merit. The jury was presented evidence concerning
these shoes through witness testimony. Moreover, Defendant’s arguments concerning this
evidence goes towards the issue that no physical evidence was presented which connected
her to the scene. Ample evidence and arguments of this fact was already presented at trial,
and this would have merely been cumulative. Furthermore, defense counsel has the ultimate
authority to control the presentation of defense. Rhyne, 118 Nev. 1, 9, 38 P.3d 163, 168. B
J. Counsel’s Failure to Object to Butterfly Knife Evidence (Ground 45).

Defense counsel’s “insistence” on the entry of the butterfly knifé into evidence was a
strategic decision per Strickland and unchallengeable. Defendant presented evidence that the
murder weapon was scissors instead of a knife. 9/28/06 TT 65-149. Defense counsel was
allowing the jury to view the knife iri an attempt to lead them to that same determination.
Moreover, Defendant’s argument that Detective Thowsen should have been noticed as an

expert witness is misplaced, as he did not provide expert testimony. As such, any such
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objection would have been futile, and counsel cannot be deemed ineffective per Ennis.

K.  Defense Counsel’s Failure to Vouch for Alibi Witness’s Credibility and Failure
to Argue for the Admission of Hearsay Testimony (Ground 46). |
Defendant’s arguments in Ground 46 are clearly without merit. First, Defendant

claims her counsel should have argued that her alibi witness was credible. This type of

argument would have been improper as counsel may not vouch for the veracity of a witness.

See Rowland v. State, 118 Nev. 31, 39 P.3d 114 (2002). Moreover, Defendants arguments

concerning the preclusion of the offered hearsay evidence were addressed and rejected by

the Nevada Supreme Court in her direct appeal. Order of Affirmance 2/5/09, p.2 fn. 1. The

Court’s ruling on this issue constitutes the law of the case per Hall and may not be revisited.
As such, any such objection would have been futile, and counsel cannot be deemed
ineffective per Ennis.

L. Defense Counsel’s Failure to Object to Detective Thowsen’s testimony (Grounds

47-48).

Defendant claims that Detective Thowsen should have been noticed as an expert
witness, and that his testimony was improper opinion testimony. First, defense counsel
objected to this testimony as outside the scope of the detective’s expertise and it was
overruled. 9/27/06 TT 70-71. Defendant also raised this issue on Direct Appeal, and it was
rejected by the Nevada Supreme Court. Order of Affirmance 2/5/09, p.2 fn. 1. The Nevada

Supreme Court’s ruling on this issue constitutes the law of the case. “The law of a first
appeal is law of the case on all subsequent appeals in which the facts are substantially the
same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting Walker v. State,
85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the case cannot be

avoided by a more detailed and precisely focused argument subsequently made after
reflection upon the previous proceedings.” Hall, 91 Nev. at 316, 535 P.2d at 799. Under the
law of the case doctrine, issues previously decided on direct appeal may not be reargued in a
habeas petition. Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001) (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). As such, even if defense counsel
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fell below an objective standard of reasonableness Defendant was not prejudiced.

Defendant also claims her counsel was ineffective for failing to object to Detective
Thowsen’s testimony that he did not do further investigation at the Budget Suites because he
knew “it happened on West Flamingo.” Defendant fails to provide a basis upon which to object
to this answer. Detective Thowsen was simply stating there was no reason to search for a
witness to Bailey’s murder at the Budget Suites since it was absolutely clear from the evidence
that Bailey was killed in the trash enclosure. As such, any such objection or motion for mistrial
would have been futile, and counsel cannot be deemed ineffective per Ennis. Moreover, even if
this answer was objectionable, any such error is harmless since the detective’s disbelief in
Defendant’s statement concerning her alleged attack at the Budget Suites was abundantly clear
to the jury as Defendant was arrested and charged with Bailey’s murder. Defendant’s claims
regarding Dr. Redlich’s affidavit are without merit as discussed above.

M.  Failure to Object to Prosecutorial Misconduct (Ground 49).

When questioning Detective Thowsen, the State referred to Defendant’s statement as
a confession. Defendant argues that this constituted misconduct, however she fails to explain
how or why. Moreover, the standard of review for prosecutorial misconduct rests upon
Defendant showing “that the remarks made by the prosecutor were ‘patently prejudicial.’”
Riker v. State, 111 Nev. 1316, 1328, 905 P.2d 706, 713 (1995) (citing Libby v. State, 109
Nev. 905, 911, 859 P.2d 1050, 1054 (1993)).

A prosecutor’s statement alone cannot be a basis for overturning a criminal

conviction.

[A] criminal conviction is not to be lightly overturned on the basis of a
prosecutor’s comments standing alone, for the statement or conduct must be
viewed in context; only by so doing can it be determined whether the
prosecutor’s conduct affected the faimess of the trial.” In addition, should this
court determine that improper comments were made by the prosecutor, ‘it must
be...determined whether the errors were harmless beyond a reasonable doubt.
The constitution guarantees a fair trial, not necessarily a perfect trial. It is not
enough that the prosecutor’s remarks are undesirable. Thus, the relevant
inquiry is whether the prosecutor’s statements so infected the proceedings with
unfairness as to make the results a denial of due process.
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Green v. State, 113 Nev. 157, 169-170, 931 P.2d 54, 62 (1997) (modified on other grounds
by Byford v. State, 116 Nev. 215, 994 P.2d 200 (2000) (internal citations omitted)).

Defendant must show that the statements violated a clear and unequivocal rule of law, she
was denied a substantial right, and as a result, she was materially prejudiced. Libby, 109
Nev. at 911, 859 P.2d at 1054. In this instance Defendant cannot make the requisite showing.

The prosecutor’s reference to Defendant’s statement as a “confession” is clearly not

improper. Under State v. Green, 81 Nev. 173, 400 P.2d 766 (1965), the prosecutor has the

right to comment on testimony, to ask the jury to draw inferences from the evidence, and has
the right to state fully his views as to what the evidence shows. Id. at 176. The prosecutor
was merely asking the jury to draw an inference from the evidence that Defendant’s
statement was indeed an admission to Bailey’s murder, as opposed to a description of a
different event. This is not improper, and any objection by defense counsel would have been
futile. As such, defense counsel was not ineffective per Ennis.

N. Counsel’s Failure to Impeach Detective Thowsen (Ground 50).

Defense counsel cross-examined Detective Thowsen on his investigation pertaining to
the Budget Suites and any reports or incidents of injuries to an individual’s groin or penis.
Defense counsel elicited testimony from the detective concerning the fact that he had no
record of those actions. 9/27/06 TT 83-139. Defendant is focusing on one line of testimony
in her first trial that “everything that was done in the case” was contained in the detectives
“homicide book.” Defendant is playing with semantics, and has done nothing more than
attempt to turn a general statement into a “gotcha” moment. As such, any such attempt
would likely have been unsuccessful. Furthermore, the manner of cross-examination is for
defense counsel to determine and is an unchallengeable strategic decision. See Rhyne, 118
Nev. 1, 38 P.3d 163; Strickland, 466 U.S. 668, 104 S.Ct. 2052.

0. Counsel’s Failure to Object to Detective Thowsen’s Hearsay Testimony (Ground

51). | |

Defendant challenged Detective Thowsen’s testimony pertaining to his investigation

of other reports of incidents of a severed or slashed penis on direct appeal. The Nevada
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Supreme Court agreed. However, it concluded that any such error in admitting the testimony

was harmless and/or invited error. Order of Affirmance 2/5/09 p. 3-5. The Court’s ruling on
this issue constitutes the law of the case per Hall and it may not be revisited. As such, even if
defense counsel’s failure to object fell below an objective standard of reasonableness
Defendant cannot show prejudice.

P. Counsel’s Failure to Object and Move for a Mistrial (Ground 52).

Defendant basically charges Deputy District Attorney William Kephart, Deputy
District Attorney Sandra DiGiacomo, Detective Thowsen, and the Honorable Valorie J.
Vega, District Court Judge, of engaging in a conspiracy to suborn perjury. These are nothing
more than bare, unfounded, and false allegations which are insufficient for relief. Hargrove
v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). Any such motion for a mistrial would
have been futile, and counsel cannot be deemed ineffective per Ennis. Moreover, Detective
Thowsen’s testimony concerning the “629.041 searches” was deemed harmless by the

Nevada Supreme Court on direct appeal. Order of Affirmance 2/5/09 p. 3-5. The Court’s

ruling on this issue constitutes the law of the case per Hall and it may not be revisited. As
such, even if defense counsel’s failure to object fell below an objective standard of
reasonableness Defendant cannot show prejudice.
Q. Counsel’s Failure to Impeach Detective Thowsen (Ground 53).

Defendant provides a lengthy and incomprehensible analysis as to her behef that
again, Detective Thowsen committed perjury and that her attorney was ineffective in
impeaching him. First, Defendant fails to explain how counsel was to have impeached

Detective Thowsen. See Molina v. State, 120 Nev. 185, 87 P.3d 533, 538 (2004). She again

plays with semantics and apparently believes that testimony which relays the same
information as prior testimony must use identical words, otherwise it is evidence of perjury.
Moreover, Defendant’s discussion of the differences between the trash enclosure and the
holding cell is inconsequential and irrelevant. The jury was provided with photographs of
both and could make its own determination of the evidence.

/11

27 PAUWBRASCADDIENDD 11N 11990817 4



Michelle
Text Box
001962


O 0 3 N W s W =

N NN N N N N N N = e e e e e e e e e
0w NN N L AW N = O O N SN N R W= o

R. Counsel’s Failure to File a Pre-Trial Motion or Cross-Examine Detective
Thowsen to Learn of How He Became Aware of Defendant’s Prior Sexual Abuse
(Ground 54).

Defendant argues that her counsel was ineffective for failing to make efforts to
determine the source of his information concerning her prior sexual abuse. Defendant further
claims this would have somehow rendered her waiver of her Miranda rights involuntary. The
manner of cross-examination is for defense counsel to determine and is an unchallengeable
strategic decision. See Rhyne, 118 Nev. 1, 38 P.3d 163; Strickland, 466 U.S. 668, 104 S.Ct.
2052. Defendant also states that the records may have been sealed, and Detective Thowsen
may have obtained the information illegally. Claims asserted in a petition for post-
conviction relief must be supported with specific factual allegations, which if true, would

entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225

(1984). “Bare” and “naked” allegations are not sufficient, nor are those belied and repeiiea
by the record. Id. Defendant also fails to present a cogent argument as to how the manner in
which Detective Thowsen acquired the information makes her Miranda waiver involuntary.
Moreover, Defendant challenged the admission of her statement as involuntary based
upon this exact same argument that the psychological tactic rendered her statement
involuntary, and it was rejected by the Nevada Supreme Court. Lobato, 120 Nev. at 522, 96
P.3d at 772. The Court’s ruling on this issue constitutes the law of the case per Hall, and it
may not be revisited. Any attempt by defense counsel to preclude her statement would have
been futile. As such, defense counsel was not ineffective per Ennis, and defendant cannot
show prejudice.
S. Defense Counsel’s Failure to Impeach Laura Johnson’s Credibility (Ground 55).
Defendant claims her counsel should have cross-examined Laura Johnson on the
inconsistencies between her statement/testimony and the statements of Dixie Tienken and
Defendant. The manner of cross-examination is for defense counsel to determine and is an
unchallengeable strategic decision. See Rhyne, 118 Nev. 1, 38 P.3d 163; Strickland, 466

U.S. 668, 104 S.Ct. 2052. Moreover, the jury was made aware of any such inconsistencies in
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witness testimony through direct examination of each witness and the admission of
Defendant’s statement into evidence. Defendant also claims that her counsel should have
inquired as to Johnson’s disbelief in her guilt. Johnson’s opinion was irrelevant, and would
have been improper testimony, thus any motion to elicit such testimony would have been
futile, and counsel cannot be deemed ineffective per Ennis.
T. Counsel’s Failure to Investigate the Availability of Methamphetamine in Las
Vegas (Ground 56).
A defendant who contends that her attorney was ineffective because he did not
adequately investigate must show how a better investigation would have rendered a more

favorable outcome probable. Molina v. State, 120 Nev. 185, 87 P.3d 533, 538 (2004).

Defendant has failed to show how a better investigation by her attorney as to where
methamphetamine was available in Las Vegas would have rendered a more favorable
outcome at trial. The supposition that methamphetamine was only available in “Naked City”
and that anyone attempting to acquire the drug would always acquire it in that particular
location is absurd. Moreover, the fact that methamphetamine was available in other areas of
Las Vegas is an obvious fact and is unlikely to have rendered a more favorable outcome
reasonably probable. ’
U. Counsel’s Failure to Object to Zachary Robinson’s Testimony (Ground 57). .
Zachary Robinson testified that after reviewing the security records of the Budget
Suites Hotel there was an absence of any reports of an occurrence similar to Bailey’s murder.
9/28/06 TT 159-203. Defendant claims her counsel should have objected on hearsay
grounds. However, this testimony was clearly admissible under NRS 51.135 and NRS
51.145. As such, any such objection would have been futile, and counsel cannot be deemed
ineffective per Ennis.
V. Counsel’s Failure to Obtain the State’s “Liar’s List” (Ground 58).
Defendant presents a bare allegation that the State keeps records pertaining to the
veracity of police officers, which she dubs a “liar’s list,” and all documents pertaining to any

disciplinary actions or mental health issues he may have had. Claims asserted in a petition
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for post-conviction relief must be supported with specific factual allegations, which if true,

would entitle the petitioner to relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222,

225 (1984). “Bare” and ‘“naked” allegations are not sufficient, nor are those belied and
repelled by the record. Id. As such, Defendant is not entitled to relief.
W.  Counsel’s Failure to Move for a Directed Acquittal per NRS 175.381 (Ground
59).
Any motion for a directed acquittal per NRS 175.381 would have clearly been futile.
Moreover, Defendant challenged her conviction on the basis of insufficient evidence on

direct appeal which was rejected by the Nevada Supreme Court. Order of Affirmance 2/5/09

p. 2 fn. 1. Assuch, defense counsel cannot be cannot be deemed ineffective per Ennis.

X. Counsel’s Failure to Object to Jury Instructions 26 and 33 (Ground 60).
Defendant claims counsel should have objected to jury instruction no. 26 because it

shifted the burden of proof. The instruction reads as follows:

The flight of a person immediately after the commission of a crime, or after
she is accused of a crime, is not sufficient in itself to establish her guilt, but is a
fact which, if proved, may be considered by you in light of all other proved
facts in deciding the question of her guilt or innocence. Whether or not
evidence of flight shows a consciousness of guilt and the significance to be
attached to such a circumstance are matters for your deliberation.

Pet. Ex. 78. Identical instructions have been upheld by the Nevada Supreme Court. See
Weber v. State, 121 Nev. 554, 119 P.3d 107 (2005); see also Walker v. State, 113 Nev. 853,
944 P.2d 762 (1997). As such, any such objection would have been futile, and defense

counsel cannot be deemed ineffective per Ennis.
Defendant also alleges her counsel should have objected to instruction no. 33 for the

same reasons. The instruction reads as follows:

You are here to determine the guilt or innocence of the Defendant from the
evidence in the case. You are not called upon to return a verdict as to the guilt
or innocence of any other person. So, if the evidence in the case convinces you
beyond a reasonable doubt of the guilt of the Defendant, you should so find,
even though you may believe one or more persons are also guilty.
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Pet. Ex. 80. Identical instructions have been upheld by the Nevada Supreme Court. See Guy
v. State, 108 Nev. 770, 839 P.2d 578 (1992). As such, any such objection would have been
futile, and defense counsel cannot be deemed ineffective per Ennis. Moreover, even if
defense counsel was ineffective for failing to object to these instructions Defendant was not
prejudiced since the jury was given proper instructions on reasonable doubt and the State’s
burden. Pet. Ex. 79.
Y. Defense Counsel’s Failure to Object to Instruction No. 31 (Ground 61).
Defendant provides a convoluted analysis as to her belief that jury instruction no. 31
was deficient and her counsel was ineffective for failing to object to it. Instruction no. 31

reads as follows:

The Defendant is presumed innocent until the contrary is proved. This
presumption places upon the State the burden of proving beyond a reasonable
doubt every material element of the crime charged and that the Defendant is
the person who committed the offense. A reasonable doubt is one based on
reason. It is not mere possible doubt but is such a doubt as would govern or
control a person in the more weighty affairs of life. If the minds of the jurors,
after the entire comparison and consideration of all the evidence, are in such a
condition that they can feel an abiding conviction of the truth of the charge,
there is not a reasonable doubt. Doubt to be reasonable must be actual, not
mere possibility or speculation. If you have a reasonable doubt as to the guilt
of the Defendant, she is entitled to a verdict of not guilty.

Pet. Ex. 79. This exact instruction has been repeatedly upheld by the Nevada Supreme Court.
See Cutler v. State, 93 Nev. 329, 337, 566 P.2d 809, 813-14 (1977), see also Bollinger v.
State, 111 Nev. 1110, 1114-15, 901 P.2d 671, 674 (1995); Lord v. State, 107 Nev. 28, 38-40,
806 P.2d 548, 554-56 (1991). Moreover, NRS 175.221 mandates that no other definition of

reasonable may be given. As such, any such objection would have been futile, and defense
counsel cannot be deemed ineffective per Ennis.
Z. Defense Counsel’s Failure to Submit an Alternative Instruction on NRS 201.450
(Grounds 62-63).
Jury instruction no. 24 reads as follows:

/17

3 1 PAWPDOCS\OPP\FOPP\1 12\11220912.doc

001966



Michelle
Text Box
001966


O 0 9 N s W N

NN NN N NN NN e e e e e e ek e e
0 1 N W ke W N =, O Y NN N R W N - O

A person who commits a sexual penetration on the dead body of a human
being is guilty of Sexual Penetration of a Dead Human Body. “Sexual
penetration” is defined as any intrusion, however slight, of any part of a
person’s body or any object manipulated or inserted by a person into the
genital or anal openings of the body of another.

Pet. Ex. 77. This instruction comports word for word with NRS 201.450. Defendant’s
argument that sexual intent is an element of the crime and that the perpetrator must “rape” a
dead body crime is erroneous. The Nevada Supreme Court has already held that the plain
meaning of NRS 201.450 was to punish the act of sexual penetration of a dead human body

regardless of motive.

We also do not believe that NRS 201.450-which is popularly known as the
“necrophilia” statute, although that term appears nowhere in the text of the
statute-is intended only to apply to medically classifiable “necrophiles.” The
plain meaning of the statute is to punish the act of sexual penetration of a dead
human body, regardless of motive.

Doyle v. State, 112 Nev. 879, 899 fn. 8, 921 P.2d 901, 914 fn. 8 (1996) (overruled on other
grounds by Kaczmarek v. State, 120 Nev. 314, 91 P.3d 16 (2004)).

More importantly, during Defendant’s first trial, she proposed jury instructions which

added the element of sexual gratification to the offense. The district court rejected the
instruction. On direct appeal, the Nevada Supreme Court rejected the same arguments on this
issue Defendant has presented in the instant petition. Lobato, 120 Nev. 512, 522, 96 P.3d
765, 772 (citing Doyle, supra). The instruction was proper, and any objection or alternative
instruction lodged by defense counsel would have been futile. As such, he cannot be deemed
ineffective per Ennis.
AA. Defense Counsel Failed to Argue That the State had not Proven Each Essential
Element of the Charge in Closing (Gro‘und 64).
The United States Supreme Court has held that ineffective assistance of counsel

claims may be extended to closing arguments. See Bell v. Cone, 535 U.S. 685, 701-702, 122

S.Ct. 1843 (2002). However, “counsel has wide latitude in deciding how best to represent a

client, and deference to counsel's tactical decisions in his closing presentation is particularly
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important because of the broad range of legitimate defense strategy at that stage.”

Yarborough v. Gentry, 540 U.S. 1, 5-6, 124 S.Ct. 1, 4 (2003). As such, “judicial review of a

defense attorney’s summation is therefore highly deferential.” Id. Moreover, defense
counsel’s decisions as to what to emphasize in his closing argument is a strategic decision

per Strickland. See also Rhyne, supra.

Defendant claims her counsel was ineffective for failing to argue that the State had to
prove Defendant was at the scene of the murder at the time it occurred. However, this is an
obvious fact which is not outside the jury’s common sense. Furthermore, defense counsel
spent ample time arguing Defendant was not in Las Vegas at the time of the murder due to
her alibi witnesses. 10/5/06 TT 150-185. As such, counsel was not ineffective.

BB. Counsel’s Failure to Object During State’s Opening (Ground 65).

A prosecutor may not make statements in opening arguments which cannot be proved
at trial. Rice v. State, 113 Nev. 1300, 1312, 949 P.2d 262, 270 (1997) (modified on other
grounds by Richmond v. State, 118 Nev. 924, 932, 59 P.3d 1249, 1254 (2002)). However,

misconduct does not lie unless such a statement is made in bad faith. Id. at 1312-1313, 949
P.2d at 270. Defendant presents a myriad of what she claims are “falsehoods” in Pet. Ex..79.
Many are simply an attempt at playing with semantics, the rest are the State’s interpretaﬁdn
of what the evidence will show. The fact that Defendant may have a different interpretation
of the evidence and what she believes was proved at trial is immaterial. As such, any
objections to the State’s opening statement would have been improper per Ennis.
Furthermore, it is a sound defense strategy to wait until the end of trial and hold the State to
account for proving matters presented in its opening and is unchallengeable per Strickland.
Finally, Defendant has failed to show any statements which are even remotely questionable
were made in bad faith.
CC. Defense Counsel’s Failure to Object to State’s Argument Concerning Bailey’s

Head Wounds During Closing Arguments (Ground 66).

Defendant obviously disagrees with the State’s interpretation of the evidence

presented at trial. However, this is not grounds for an objection. As such, any such objection
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would have been futile per Ennis, and counsel could not be deemed ineffective. Moreover,
defense counsel may argue his interpretation of the evidence during his own closing
argument, and the resolution of the different interpretations is for the jury.

DD. Defense Counsel’s Failure to Object to Alleged Prosecutorial Misconduct

(Ground 67).

Defendant claims the prosecutor committed misconduct by expressing his personal
opinion and her counsel was ineffective for failing to object. During rebuttal, the prosecutor
urged the jury to convict Defendant of First Degree Murder. “Statements by the prosecutor,
in argument, indicative of his opinion, belief, or knowledge as to the guilt of the accused,
when made as a deduction or conclusion from the evidence introduced in the trial, are
permissible and unobjectionable.” Domingues v. State, 112 Nev. 683, 696, 917 P.2d 1364,
1373 (Nev.,1996) (citing Collins v. State, 87 Nev. 436, 439, 488 P.2d 544, 545 (1971)).

Here, the prosecutor was simply providing his belief in Defendant’s guilt as a
conclusion from the evidence presented. In fact, immediately following this statement the
prosecutor explained how Defendant’s confession was corroborated. 10/5/06 TT 213-214.
As such, no misconduct occurred, and any such objection by defense counsel would have
been futile, and counsel cannot be deemed ineffective per Ennis. Moreover, even if the court
should find that statement constituted misconduct it constitutes harmless error. The fact that
the prosecutor had a belief in Defendant’s guilt was already apparent to the jury.

EE. Defense Counsel’s Failure to Object to Alleged Prosecutorial Misconduct
(Ground 68).
During closing arguments, the prosecutor referenced the fact that several aiibi

witnesses had not testified before. Defendant claims this constituted misconduct and her

counsel was ineffective for failing to object. It is improper for a prosecutor to call a witness

or the defendant a liar. See Ross v. State, 106 Nev. 924, 927-928, 803 P.2d 1104, 1106

(1990); see also Skiba v. State, 114 Nev. 612, 614, 959 P.2d 959, 960 (1998). However,

“when a case involves numerous material witnesses and the outcome depends on which

witnesses are telling the truth, reasonable latitude should be given to the prosecutor to argue
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the credibility of the witness-even if this means occasionally stating in argument that a

witness is lying.” Rowland v. State, 118 Nev. 31, 39, 39 P.3d 114, 119 (2002).

This case is a prime example, as Defendant admits in her petition repeatedly, of a case
which depends on the credibility of the witnesses. Moreover, the prosecutors did not call
Defendant’s alibi witnesses liars but merely brought the jury’s attention to the fact that their
testimony was new. 10/5/06 TT 137, 190. There is nothing wrong with these arguments in
the context of arguing the credibility of these witnesses. See Id. As such, no misconduct
occurred, and any such objection by defense counsel would have been futile. Defense
counsel cannot be deemed ineffective for failing to make futile objections per Ennis.

FF. Defense Counsel’s Failure to Object to Alleged Prosecutorial Misconduct

(Ground 69).

The State argued in closing that the positive presumptive tests for blood in
Defendant’s car were physical evidence linking her to the crime scene. Defendant claims that
this was a false argument amounting to prosecutorial misconduct and her counsel ‘was

ineffective for failing to object. Under State v. Green, 81 Nev. 173, 400 P.2d 766 (1965), fhe

prosecutor has the right to comment on testimony, to ask the jury to draw inferences from
the evidence, and has the right to state fully his views as to what the evidence shows. Id. at
176. The prosecutor was simply asking the jury to draw the inference that even though the
substance which reacted to the presumptive tests could not be confirmed as blood that it was
indeed blood. This is not a false argument as testimony was provided that even though the
confirmatory test is negative it doesn’t necessarily mean the substance is not blood. 9/25/06
TT 167. As such, any objection would have been futile, and counsel cannot be deemed
ineffective per Ennis.
GG. Defense Counsel’s Failure to Object to Alleged False Arguments Made by the
State (Ground 70).
Defendant has provided a series of baseless, bare allegations that the State made over
250 improper or false arguments. Many of these claims have already been discussed ébO\}e.

Claims asserted in a petition for post-conviction relief must be supported with specific
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factual allegations, which if true, would entitle the petitioner to relief. Hargrove v. State,

100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id. All of Defendant’s claims are
without merit. As such, defense counsel cannot be deemed ineffective for failing to make

futile objections or motions. Ennis v. State, 122 Nev. 694, 137 P.3d 1095 (2006).

HH. Defense Counsel’s Failure to Retain a Dental Expert (Ground 71).

Dr. Simms testified at trial that he would have expected more injures to Bailey’s face
had he been struck with a bat, however it was conceivable that Bailey was hit with a bat.
9/19/06 TT 132. Defense witness Dr. Laufer testified that he also believed that more damége
would have been caused and that “if you happen to hit the person when his mouth is dpen
and his lips are out of the way and you only hit the teeth, the teeth would fracture.” 9/28/06
TT 127-128. As such, Dr. Lewis’s opinion is cumulative. He simply states it is his opinion
that a baseball bat was not used, not that it wasn’t possible. Pet. Ex. 100. Post-trial affidavits
are “obtained without the benefit of cross-examination.” Herrera v. Collins, 506 U.S. 390,

417, 113 S.Ct. 853 (1993). Thus, they should be “treated with a fair degree of skepticism.”

Id. at 423, 113 S.Ct. at 853 (O’Connor, J., concurring). As such, defense counsel was not
ineffective. Moreover, it is defense counsel’s ultimate responsibility of deciding which
witnesses to call, if any. Rhyne, 118 Nev. 1, 9, 38 P.3d 163, 168.

II.  Defense Counsel’s Failure to File a Motion for Judgment of Acquittal per NRS
175.381(2) (Ground 72). |
Defendant argues that her counsel was ineffective for failing to file a motion‘ for

judgment of acquittal per NRS 175.381(2) due to insufficient evidence. However, any such

motion would have been futile, and counsel cannot be deemed ineffective per Ennis.

Moreover, it should be noted that Defendant raised the issue of insufficiency of the evidence

on appeal, and the Nevada Supreme Court rejected that claim. Order of Affirmance 2/5/09 p.

2 fn. 1.

/11

/11
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JJ.  Failure to Conduct Post-Trial DNA Testing (Ground 73).
Defendant seems to have alleged that her counsel conducted an inadequate post-trial

investigation. Defendant must show how a better investigation would have rendered a more

favorable outcome probable. Molina v. State, 120 Nev. 185, 87 P.3d 533, 538 (2004). Aléo,

“[w]lhere counsel and the client in a criminal case clearly understands the evidence and the
permutations of proof and outcome, counsel is not required to unnecessarily exhaust all
available public or private resources.” Id. 120 Nev. at 192, 87 P.3d at 538. Defendant has
failed to show how this investigation would have benefited her. As such, counsel was not
ineffective.

KK. Ineffective Assistance of Appellate Counsel (Grounds 74-76).

The United States Supreme Court has held that there is a constitutional right to
effective assistance of counsel in a direct appeal from a judgment of conviction. Evitts v.
Lucey, 469 U.S. 387, 396-97, 105 S.Ct. 830, 836-837 (1985); see also Burke v. State, 110
Nev. 1366, 1368, 887 P.2d 267, 268 (1994). The federal courts have held that in order to

claim ineffective assistance of appellate counsel the defendant must satisfy the two-pfbng
test set forth by Strickland, 466 U.S. at 687-688, 694, 104 S.Ct. at 2065, 2068; Williarhs V.
Collins, 16 F.3d 626, 635 (5th Cir. 1994); Hollenback v. United States, 987 F.2d 1272, 1275
(7th Cir. 1993); Heath v. Jones, 941 F.2d 1126, 1130 (11th Cir. 1991).

Further, there is a strong presumption that counsel's performance was reasonable and
fell within "the wide range of reasonable professional assistance.” See, United States v.

Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S.Ct. at

2065. The Nevada Supreme Court has held that all appeals must be "pursued in a manner
meeting high standards of diligence, professionalism and competence." Burke v. State, 110

Nev. 1366, 1368, 887 P.2d 267, 268 (1994). Finally, in order to prove that appellate

counsel's alleged error was prejudicial; the defendant must show that the omitted issue would
have had a reasonable probability of success on appeal. See Duhamel v. Collins, 955 F_.Zd
962, 967 (5th Cir. 1992); Heath, 941 F.2d at 1132. |
/11
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The defendant has the ultimate authority to make fundamental decisions regarding his

case. Jones v. Barnes, 463 U.S. 745, 751, 103 S.Ct. 3308, 3312 (1983). However, the

defendant does not have a constitutional right to "compel appointed counsel to press
nonfrivolous points requested by the client, if counsel, as a matter of professional judgment,
decides not to present those points.” Id. In reaching this conclusion the Supreme Court has
recognized the "importance of winnowing out weaker arguments on appeal and focusing on
one central issue if possible, or at most on a few key issues.” Id. at 751 -752, 103 S.Ct. at
3313. In particular, a "brief that raises every colorable issue runs the risk of burying good
arguments . . . in a verbal mound made up of strong and weak contentions." Id. 753, 103
S.Ct. at 3313. The Court also held that, “for judges to second-guess reasonable professional
Judgments and impose on appointed counsel a duty to raise every 'colorable' claim suggested
by a client would disserve the very goal of vigorous and effective advocacy." Id. at 754, 103
S.Ct. at 3314.

First, Defendant claims that her appellate counsel was ineffective for failing to argue

that there was insufficient evidence to support her conviction. However, counsel did indeed

raise this claim, and it was rejected by the Nevada Supreme Court. Order of Affirmance
2/5/09 p. 2 fn. 1. As such, this claim is belied by the record. |
Second, Defendant claims her appellate counsel was ineffective for failing to argue on
appeal that the district court abused its discretion in denying her motion to suppress her
statements to police. However, counsel did indeed raise this claim, and it was rejected by ;the

Nevada Supreme Court. Order of Affirmance 2/5/09 p. 2 fn. 1. As such, this claim is belied

by the record. Defendant’s arguments regarding the law of the case doctrine are nonsensical
and must be rejected.

Finally, Defendant claims her appellate counsel was ineffective for failing to argue in
her petition for rehearing that the Nevada Supreme Court’s ruling was based upon a false
assumption of fact. This is a frivolous argument which would not have had a reasonable

probability of success.

/11
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THERE IS NO CUMULATIVE ERROR AS TO WARRANT RELIEF (GROUND 77)

Defendant argues that the series of alleged errors amounts to reversible error.
However, Defendant has failed to make out a valid claim or present any cogent arguments
for any of the issues she has raised. Relevant factors to consider in evaluating a claim of
cumulative error are (1) whether the issue of guilt is close, (2) the quantity and character of
the error, and (3) the gravity of the crime charged. Mulder v. State, 116 Nev. 1, 17, 992 P.2d
845, 854 - 855 (2000); see also Big Pond v. State, 101 Nev. 1, 692 P.2d 1288 (1985).

Defendant is unable to satisfy the test laid out in Mulder. She has not shown that any
errors actually occurred throughout the adjudication of this case. She has only made bare
allegations, and there is no reasonable question of Defendant’s guilt. A defendant “is not
entitled to a perfect trial, but only a fair trial...” Ennis v. State, 91 Nev. 530, 533, 539 P.2d
114, 115 (1975), citing Michigan v. Tucker, 417 U.S. 433, 94 S.Ct. 2357 (1974). Here,

Defendant received a fair trial, and all errors alleged are without merit. Therefore, her claim
of cumulative error must fail.
VI
DEFENDANT’S CLAIMS OF NEW EVIDENCE DO NOT WARRANT RELIEF
(GROUND 78)

As discussed in Section I, Defendant’s claims of new evidence are untimely per NRS
176.515(3) and insufficient to satisfy the Calderon standard. As such, she is not entitled to
relief. Moreover, Defendant is unable to satisfy the test laid out in Mulder. She has not
shown that any errors actually occurred throughout the adjudication of this case or that her
claims of new evidence entitle her to relief. She has only made bare allegations, and there is
no reasonable question of Defendant’s guilt. A defendant “is not entitled to a perfect trial,
but only a fair trial...” Ennis v. State, 91 Nev. 530, 533, 539 P.2d 114, 115 (1975), cé’ting
Michigan v. Tucker, 417 U.S. 433, 94 S.Ct. 2357 (1974). Here, Defendant received a ‘fair

trial, and all errors and claims of new evidence alleged are without merit.

/11
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VII
DEFENDANT’S VAGUE ALLEGATIONS DO NOT
WARRANT RELIEF (GROUND 79).

Defendant makes a series of vague and unsupported charges against her counsel,
going so far as to infer the possibility of some sort of a conspiracy on the part of her counsel
to convict her. Claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id. Moreover, NRS 34.735(6)
states:

You must allege specific facts supporting the claims in the petition you file
seeking relief from any conviction or sentence. Failure to allege specific facts
rather than just conclusions may cause your petition to be dismissed. If your
petition contains a claim of ineffective assistance of counsel, that claim will
operate to waive the attorney-client privilege for the proceeding in which you
claim your counsel was ineffective.

Defendant clearly has done nothing more, throughout her entire petition, than provide
conclusory statements and allegations. This is insufficient to entitle her to relief, and her
petition must be denied.
VIII
THE APPOINTMENT OF COUNSEL IS IN THE DISCRETION OF THE COURT
In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.

In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996). The Nevada Supreme Court

similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States

Constitution.”

/17
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NRS 34.750 provides, in pertinent part:

“[a] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

a) The issues are difficult;

b) The Defendant is unable to comé)rehend the proceedings; or
ch(;))unsel is necessary to proceed with discovery.” (emphasis
added).

Under NRS 34.750, it is clear that the court has discretion in determining whether to
appoint counsel. McKague specifically held that with the exception of cases in which
appointment of counsel is mandated by statute®, one does not have “la]ny constitutional or
statutory right to counsel at all” in post-conviction proceedings. Id. at 164.

The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.

Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS

177.345(2)). As such, it is within the discretion of this court to grant or deny Defendant’s
request for the appointment of counsel.
IX
AN EVIDENTIARY HEARING IS NOT REQUIRED

Defendant’s motion for an evidentiary hearing should be denied since Defendant has
not proven she is entitled to an evidentiary hearing and no such hearing has been granted.
Defendant desires an evidentiary hearing to use as a discovery tool so that she may develop
information to support her Petition for Writ of Habeas Corpus (Post-Conviction). However,
this is contrary to the purpose of an evidentiary hearing.
/1]
/11
/11

% See NRS 34.820(1)(a) [entitling appointed counsel when petition is under a sentence of death].

4 1 PAWPDOCS\OPPAFOPP\ 12111220912 doc

001976



Michelle
Text Box
001976


O 00 3 N W kR W -

(N N O B N A L N B S A T S I T e e
o N N N kA WNN= O O 0NN N N R WD = O

NRS 34.770 provides the manner in which the district court decides a post conviction

proceeding:

As argued above, Defendant has set forth only bare allegations. That does not warrant an

evidentiary haring. See Marshall v. State, 110 Nev. 1328, 885 P.2d 603 (1994). As such,

1. The judge or justice, upon review of the return, answer
and all supporting documents which are filed, shall determine
whether an evidentiary hearing is required. A petitioner must not
be discharged or committed to the custody of a person other than
the respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relietg and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

Defendant’s request should be denied.

CONCLUSION

Based on the foregoing arguments, Defendant’s petition must be denied.

DATED this 20th day of August, 2010.

[ hereby certify that service of the above and foregoing was made this 20th day of
August, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/ William D. Kephart

WILLIAM D. KEPHART
Chief Deputy District Attorney
Nevada Bar #003649

CERTIFICATE OF MAILING

KIRSTIN LOBATO, #95558
FMWCC

4370 Smiley Road

N. Las Vegas, NV 89115

BY: /s/ J. Georges

Secretary for the District Attorney's Office
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“Well -- and then his pants are down around his ankles, and the blood stops after she gets down
to the point”

(9 App. 1742; Trans. X1X 196 (10-5-06))

Misstates two facts not in evidence. Bailey’s pants were not around his ankles, and blood was on
the waistband of his pants.

“How else do you smell that unless you’re right next to the person”?
(9 App. 1742; Trans. X1X 196 (10-5-06))
States facts not in evidence. No expert testified how close you must be to a person to smell them.

“She says in her statement the man’s towering over me. Well, if she’s on her knees he would be
towering over her”.

(9 App. 1742; Trans. X1X 197 (10-5-06))

States two facts not in evidence. Blaise said in her statement that she was knocked to the ground
and her attacker was on top of her. Blaise does not state in her statement that her attacker was
“towering over me,” or that she was on her knees at any time.

“You know, no one is gonna do this to me. No one”

(9 App. 1742; Trans. X1X 197 (10-5-06))

Two statements of facts not in evidence. There is nothing in Blaise’s statement or testimony that
says this and no expert or witness testified to this.

“It’s happened to me before, that’s why I have a knife.”

(9 App. 1742; Trans. X1X 197 (10-5-06))

Two statements of facts not in evidence. There is nothing in Blaise’s statement or testimony that
Blaise had ever “before” been bum rushed in a parking lot by a man who smelled like dirty
diapers. There is nothing in her statement that says she had ever “before” willingly entered a
trash enclosure with a man for any purpose. There is nothing that says that this has happened to
her before. The testimony was the knife was given to her as a present by her father.

“She walked away and she looked back and saw him crying. Well, you know what’s interesting
about that, is she wasn’t concerned about anything but her car because she went back and killed
him. She got her bat and she went back in there.”

(9 App. 1742; Trans. X1X 197 (10-5-06))

Five statements of facts not in evidence and one statement that conflicts with the evidence. There
IS no testimony by anyone that the Blaise “went back” “killed him” ‘got her bat” or that she
“went back in there”. The prosecution is misleading the jury by falsely claiming that Dixie or
anyone else testified to these things. These statements are not in Dixie’s statement. There was no
testimony by Dixie or by a psychology expert that Blaise wasn’t concerned about anything but
her car. This argument conflicts with the testimony that the trash enclosure was cross-ways
across the trash enclosure’s opening and that a person could only get in by going around the
narrow opening on the north side. It would not have been possible for a person outside the dark
trash enclosure to look inside it and see Bailey.

“He never said that. He said that it was consistent with getting hit in the mouth that a bat would
bust your teeth out”.

15
Improper Prosecution Closing And Rebuttal Arguments
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(9 App. 1742; Trans. X1X 197 (10-5-06))
Two misstatements of the facts in evidence. Simms never said “consistent with” or ‘teeth out”.

“she goes back -- and this is where you get to the first degree murder. She had that opportunity
to leave, she had that opportunity to go for help, and she didn’t exercise that opportunity. She
went back “cause no one’s gonna do this to her, no one.”

(9 App. 1743; Trans. X1X 198 (10-5-06))

Four statements of facts not in evidence. There is no evidence or testimony that Blaise went back
once she escaped her attacker. There is no testimony that Blaise ever said ‘no one is going to do
this to her. There is no expert psychology testimony about what her frame of mind was. There is
only her statement and the testimony of Dixie and others that she immediately left in her car after
getting away from her attacker.

“And she went back and smacked him in the mouth with the bat where his teeth busted out, he
fell back and he hit his head on that curb, and that’s consistent with busting his skull.”

(9 App. 1743; Trans. X1X 198 (10-5-06))

Two misstatements of the facts in evidence and four statements of facts not in evidences. Simms
testimony Page (V11-132 and 133) says that he would expect a crush kind of injury if the teeth
had been knocked out by a bat. Simms also testified that the skull fracture happened
approximately 2 hours prior to death. Simms never testified that Bailey’s skull was busted, it was
“fractured”. The prosecution’s theory is physically impossible because the crime scene notes and
testimony of CSA Louise Renhard from Blaise’s first trial, and the photographic evidence of the
trash enclosure show Bailey’s teeth were found in the southwest corner immediately to the west
(closest to the outside wall) of where the blood from his carotid artery (neck) wound is
concentrated.

“then, ladies and gentlemen, she cuts his penis off and she cuts into his rectum, because no one’s
gonna do that “

(9 App. 1743; Trans. X1X 198 (10-5-06))

Three statements of facts not in evidence. There is no testimony or evidence presented at trial
that Blaise cut off Bailey’s penis. There is no testimony or evidence presented at trial that Blaise
cut into Bailey’s rectum. There is no testimony, and no expert psychological testimony that she
said or thought “no one’s gonna do that”.

“She’s_not gonna accept that.”

(9 App. 1743; Trans. XIX 199 (10-5-06))

States facts not in evidence. There is no testimony that Blaise said that, and there were no expert
psychological testimony concerning this.

“So what happens? An alibi starts getting created about the 21st by her mom.”

(9 App. 1743; Trans. X1X 199 (10-5-06))

States two facts not in evidence, misstates the evidence and improper argument. There is no
testimony that her mom created an alibi. The argument also attacks the credibility and honesty of
Blaise’s “mom”- which isn’t true — Becky Lobato is her “stepmother”.
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And it’s interesting, why does she tell her parents on a recorded statement -- don’t say anything
because we’re getting recorded, snap at your father, we’re getting recorded -- if she didn’t do
anything wrong?

(9 App. 1743; Trans. X1X 199 (10-5-06))

States facts not in evidence. Standard advice of counsel would be not to talk about the case
especially on the telephone.

“And it’s interesting, is the only people that came in here and talked about anything happening in
this area, especially on the 7", were family members, except for Chris”

(9 App. 1743; Trans. X1X 199 (10-5-06))

Misstates the facts in evidence. Michele Austria testified she saw Blaise on the 7" and she
initialed the defense’s calendar that was in evidence.

“And if she did exactly what she told Dixie, that all she wanted to do was get cleaned up and get
the hell back to her dad’s house, that’s exactly what she did. And that puts her right back here on
the 8th where you see all these people that are seeing her on the 8th coming back. And who’s
house did she go clean up at? Doug’s?”

(9 App. 1743; Trans. X1X 200 (10-5-06))

States four facts not in evidence. There is nothing in evidence and no testimony at trial that

Blaise told Dixie that she was in Las Vegas on the 8" that Blaise told Dixie she was coming
back from Las Vegas on the 8", no testimony Blaise told Dixie that she went to Doug’s house on
the 8" to clean up. There is no testimony presented at trial that anyone saw the Blaise on the 8"
coming back from Las Vegas. The prosecution is trying to have their cake and eat it too. Either
Dixie is credible or she isn’t. The prosecution is also putting words in her mouth and using this
testimony to prove their case even though she did not say these things.

“They talk about the lack of physical evidence of her at the scene, yet there’s so much evidence
with regards to what had occurred.”

(9 App. 1743; Trans. XIX 200 (10-5-06))

Conflates and confuses the facts in evidence. There was no evidence of Blaise being at the trash
enclosure or inflicting Bailey’s 42 separate injuries, but there was evidence Bailey had been
murdered. Combining the lack of evidence against the Blaise with Bailey’s murder equals zero
culpability for the Blaise.

“probably dead,”

(9 App. 1743; Trans. X1X 200 (10-5-06))

Contrary theory of the crime. Either Blaise knew she killed him as the prosecution argued in
closing and rebuttal, or she didn’t. Here the prosecution concedes that Blaise knows the man she
defended herself against is not dead when she left the scene of her attack.

“knows that she cut a man’s penis off,”

(9 App. 1743; Trans. X1X 200 (10-5-06))

States facts not in evidence. There is no statement or testimony presented at trial that says Blaise
knows she cut a man’s penis off. Dixie testified that the man may not have been injured enough
to require medical attention.
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“I mean she said in her statement she got her car bloody”

(9 App. 1744; Trans. X1X 202 (10-5-06))

States facts not in evidence. There is no where in her statement that she says she got her car
bloody, or used the words blood, bleed, bled, bleeding or bloody anywhere in her statement. No
witness testified that Blaise said she got in her car bloody.

“She talked about taking her clothes off in the car because they were bloody”

(9 App. 1744; Trans. X1X 202 (10-5-06))

States facts not in evidence. There is no where in her statement that she says her clothes were
bloody and the words bloody, blood, bled, bleed or bleeding do not appear in her statement, and
no witness testified that she took her clothes off in her car because they were bloody.

“Her dad kind of admitted that he wiped the car out.”

(9 App. 1744; Trans. X1X 202 (10-5-06))

Misstates the evidence. Larry Lobato never said he “wiped the car out”. His testimony was that
“we cleaned it out a little bit” (PG 1638 XVI1I-31 line 6-19)

“And she tells Dixie, she’s up there hiding her car, her parents are gonna help her get it cleaned
or maybe paint it and get rid of it. Dixie wouldn’t tell you that. Dixie kept | didn’t say that, |
didn’t say that, I didn’t say that. When Laura came in, she said no, that’s what she told me.”

(9 App. 1744; Trans. X1X 203 (10-5-06))

Misstates the evidence. Dixie testified that she didn’t say it to Laura, it isn’t in her statement to
the police, and Blaise never said it in any of her statements to anyone. Laura Johnson testified
that Dixie told her that Blaise told her these things.

“Are we just to ignore what’s on these freshly laundered seat covers as the crime scene
investigator talked about?”

(9 App. 1744; Trans. X1X 204 (10-5-06))

Misstates the evidence. Louise Renhard did not testify that they were “freshly laundered”, she
testified they were clean. (PG 1240 XI1-95A line 1-1)

“And when they bring her back to the jail cell and she talks about the inside of the jail cell
looking like where this occurred.”

(9 App. 1744; Trans. X1X 204 (10-5-06))

Two misstatements of the evidence. The officer’s report didn’t say she said “looked like” - in the
officers report by LaRochelle it reads “While at CCDC, Lobato told Detective Thowsen and |
that the incident occurred in a enclosed area similar to the jail cell, but smaller”. Later added to
the report were the words “did not have covering”. That excluded the trash enclosure from being
where Blaise was assaulted because on of it’s most distinctive features is the wire mesh
“covering” that is directly above a persons head in the trash enclosure. (see Exhibit __ photo of
trash enclosure)

“...Budget Suites. Which, you know, the detective did go over there and tried to see whether or
not -- you know, how do you investigate something that didn’t happen? How do you do that?”
(9 App. 1744; Trans. XIX 204 (10-5-06))
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Misstates evidence and states facts not in evidence. Thowsen testified that he had investigated,
but was unable to produce any type of report that showed he investigated. The statement that ‘it
didn’t happen” was in Thowsen’s testimony but this was a conclusion of the detective and was
not a fact in evidence. There is no evidence it didn’t happen because Thowsen admitted he didn’t
look for any witnesses.

“He talks about how he could look out of the inside of something that looked like the inside of
the jail cell and see the carport next door next to it.”

(9 App. 1744; Trans. X1X 204 (10-5-06))

States facts not in evidence. Thowsen did not testify to this.

“it’s a pretty good imagination that you’re making it up. It fits perfectly in the crime.”
(9 App. 1744; Trans. X1X 205 (10-5-06))
States facts not in evidence. Draws a conclusion from inference not fact.

“You know what’s interesting as well is that what she does say in her statement as we’re talking
about the past tense, how she talks about I didn’t think anybody would miss him, | don’t -- |
didn’t think I could put him in -- 1 didn’t put him in and | don’t think I could have, she’s talking
about the dumpster.”

(9 App. 1744; Trans. X1X 205 (10-5-06))

States facts not in evidence and draws a conclusion from inference not in evidence. Blaise did
not say in her statement “I didn’t put him in” a dumpster. The attack that Blaise described in her
statement happened “over a month ago” so she logically and properly referred to it in the past
tense.

“Why do you need to say | don’t think I could put him in it if he was alive? If he’s dead, it’d be
maybe throwing him in the garbage can, just throw him away.”

(9 App. 1744; Trans. X1X 205 (10-5-06))

Misstates the evidence. Blaise never said anything about throwing him in the garbage can,
throwing him away. The prosecutor runs this together as if it were her words. It is preposterous
to even suggest a 100 pound 18 year old female could have even thought to pick up a man
weighing almost 140 pounds and life him up 5 feet and ‘throw” him in a dumpster.

“But you know, when | was on my flutters of the third day of my meth binge, everything went
black.”

(9 App. 1744; Trans. X1X 205 (10-5-06))

Three misstatements of the evidence. Blaise says in her statement that after using meth for seven
days and being up for three consecutive days “everything starts to flutter. In a complete different
part of her Statement she describes that when she got her knife out of her pocket and she was
trying to cut her attacker’s penis “everything goes black.”

“She tells Dixie that it was on north of | — | mean west of east of I-15, and she gives hotel
names of the streets, Flamingo and Tropicana. “

(9 App. 1744; Trans. X1X 205 (10-5-06))

Misstates the evidence. Dixie says in her statement that she does not recall the name of the street
but that Blaise said a hotel street. Dixie also corrects in her trial testimony that she is not sure if
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Blaise said west or east, that she could have assumed that because that is where she lived when
she lived in Las Vegas.

“about her car being seen. A little red car. You’d have to disregard what Michele says, you’d
have to disregard what Paul Rusty — Rusty Brown says.”

(9 App. 1745; Trans. X1X 207 (10-5-06))

Two misstatements of the evidence and casting aspersions on the credibility of truthfulness of
witnesses. There is no testimony from Michele Austria or Rusty Brown that Blaise was hiding
her car. It is up to the jury to decide the credibility of the witnesses.

“talking about when the phone calls are going from the mom to Doug’s house or to Doug’s cell,
and when Doug is returning those calls.”

(9 App. 1745; Trans. X1X 207 (10-5-06))

Two misstatements of the evidence. There is no testimony that those calls were made by Becky
(mom), and that Doug was “returning” her calls.

And then at a point in time when they know where she’s at, when she’s in Las Vegas, there’s no
phone calls going on anymore.

(9 App. 1745; Trans. X1X 207 (10-5-06))

Misstatlrfes the evidence. There were phone calls regularly from Doug to Panaca from July 3" to
July 8"

“And you don’t see Doug really picking up on the phone calls again until after about 9 o’clock
in the morning on the 8 th.”

(9 App. 1745; Trans. X1X 207 (10-5-06))

Misstates the evidence. Doug called Panaca 4 times on the 7" and 3 times on the 8th

“The doc says that it’s more reasonable -- I mean it’s more probable that it happened in the 24
hour span.”

(9 App. 1745; Trans. X1X 207 (10-5-06))

Misstates the evidence. Simms did not testify it was more probable. He testified to a high degree
of probability Bailey died within 8-24 hours of being examined by Shelley Pierce-Stauffer, but to
reasonable medical certainty 12-18 hours. (V11-20-21 9/20/06)

“And it’s interesting that the defense is arguing that that’s where we want it to be, when often
times you find bodies in that interval and they want the doctors to spread it out to the outside of
that time frame.”

(9 App. 1745; Trans. X1X 208 (10-5-06))

States multiple facts not in evidence. There is no testimony regarding this rambling argument.
Only one doctor, Simmes testified about Bailey’s time of death — not doctors.

“And part of that tells us that we want people that are -- have a stake in the community, people
that have been around, people that care what happens in their community, people that care what
the prosecutions are doing or what the defendants are doing.”

(9 App. 1745; Trans. XIX 208 (10-5-06))
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Improper argument for the prosecutor to vest the jury with the duty to find the defendant guilty
because they care what happens in their community.

“And | ask you, using your commonsense, is it reasonable to believe that we have a pure
coincidence here? Is that reasonable to believe? And that’s that step you have to get over as to
reasonable doubt.”

(9 App. 1745; Trans. X1X 208 (10-5-06))

Improper argument about what constitutes explanation of reasonable doubt and does not conform
to what is in the jury instruction. The prosecution is arguing that if the jury decides the single
fact of Bailey’s penis amputation and Blaise trying to cut her would be rapists penis is too
coincidental, they should find her guilty — to the exclusion of all other evidence.

“that’s because you, the jury, are the ones that make the reasonable inference and draw those
inferences to determine the guilt or innocence of the defendant. You do that. You make that
decision”

(9 App. 1745; Trans. X1X 209 (10-5-06))

Misstates the role of the jury. The jury can decide based on the evidence and reasonable
inference they draw from it, but not decide based on the prosecution’s speculations and
inferences drawn from their speculation.

“Is that something that you’re really gonna pick up from that statement? I suggest that you
won’t.”

(9 App. 1745; Trans. X1X 209 (10-5-06))

States his personal opinion about the weight to be given evidence, and instructs the jury he
would disregard the evidence in her statement

In this case, ladies and gentlemen, there’s nothing to support a self defense. And the reason why,
as | explained earlier, is because there was a cooling down period. There was a point in time
where the defendant had to make a choice as to whether or not to walk away from what she
started or to finish it. She decided to finish it because she was gonna be identified.

(9 App. 1745; Trans. XIX 209 (10-5-06))

States at least seven facts not in evidence. None of the above statements has any basis in fact or
testimony. There was no testimony or evidence presented to support this scenario.

“It went to a point where there was a directed wound to the carotid artery. There was a blunt
force trauma to the head that knocks him down. Directed wound to the liver area.”

(9 App. 1746; Trans. XIX 210 (10-5-06))

Misstates the evidence and conflicting theory of crime. Simms testified that the blunt force
trauma to the back of Bailey’s skull happened approx 2 hours prior to death. There was no
testimony that Blaise had medical training or advanced anatomy classes or even knew where the
liver or the carotid artery is. This argument conflicts with DiGiacomo’s closing argument that
Blaise knocked him down by punching him in the face, and then stabbing his neck.

“But then there’s arguments talking about at a point where she has an opportunity to abandon
that and didn’t do that.”
(9 App. 1746; Trans. X1X 210 (10-5-06))
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Misstates the role of the jury and misstates law regarding what constitutes proof of a defendant’s
guilt beyond a reasonable doubt. Improper for jury to consider prosecution arguments as
“evidence” upon which to base their verdict.

“I mean there’s certainly evidence that she’s guilty of sexual penetration of a dead human body
by the injury to his rectum.”

(9 App. 1746; Trans. X1X 211 (10-5-06))

Improper argument, states his opinion as fact, usurps the fact finding role of the jury and
misstates what constitutes proof of guilt beyond a reasonable doubt. It is the jury’s job to
determine the facts and it is not proper for prosecutor to voice his opinion as the only conclusion
the jury could come to. The injury to Bailey’s rectum is not the only element the prosecution
must prove by evidence beyond a reasonable doubt.

“And you heard to McCroskeys talk about how they -- they may not even have been there. But
they do know when they were there and they saw the car that it hadn’t been moved. And that’s
highly consistent with her coming up there after the --after the 8th , ‘cause they were gone
potentially the 4th of July where they drive to Fallon, Nevada and stay for just a couple days.
They go there for a period of time and spend time with their family.”

(9 App. 1746; Trans. X1X 212 (10-5-06))

Misstates the evidence. The McCrosky’s testified that they were home the 6th 7th, and 8", and
saw Blaise’s car in front of her parents’ house, and they didn’t see it moved during that period of
time.

“when she killed Duran Bailey. When she was the meth addict, when she was the knife toting
individual”

(9 App. 1746; Trans. XIX 213 (10-5-06))

States opinion as fact, misstates the evidence. There is no evidence she killed Duran Bailey.
There was no evidence presented and no expert testimony that she was a “meth addict”. There
was testimony that Blaise was known for toting a knife for a long time, not just during the time
frame when Duran Bailey was killed. Witnesses living in Panaca testified it was common for
women to carry a knife.

“when she’s the one that would do anything for methamphetamine.”
(9 App. 1746; Trans. X1X 213 (10-5-06))
States facts not in evidence. There is no testimony or evidence presented at trial regarding this.

“We’re here because of what she did in July of 2001, what she did to Duran Bailey.”

(9 App. 1746; Trans. X1X 213 (10-5-06))

States facts not in evidence. There is no testimony regarding this. There is no testimony or
evidence presented at trial that Blaise did anything to Duran Bailey.

“now, and it’s time for you to mark it as | did, guilty of first degree murder with the use of a
deadly weapon, and guilty of sexual penetration of a dead human body.”
(9 App. 1746; Trans. X1X 213 (10-5-06))
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Improper argument states the prosecutor’s personal opinion and misstates the role of the
prosecutor. Kephart states that he personally found Blaise guilty and that the jurors should find
her guilty as he personally did.

“Look and see if there’s any stab wounds to the pants.”

(9 App. 1747; Trans. X1X 214 (10-5-06))

Misstates evidence and States facts not in evidence. There was no testimony that there were “stab
wounds to the pants”. Blaise said in her statement that her attacker’s penis was exposed.

“She said it was on West Tropicana or Flamingo. Corroborated.

(9 App. 1747; Trans. X1X 214 (10-5-06))

Misstates the evidence. Blaise specifically states in her statement that she was assaulted at the
Budget Suites on Boulder Highway which is on the East side of Las Vegas.

“She said it was near a dumpster. Corroborated.”

(9 App. 1747; Trans. XIX 214 (10-5-06))

Misstates the evidence and her statement. Blaise specifically states in her statement that she was
assaulted in the parking lot at the Budget Suites on Boulder Highway and that there was a
dumpster not too far away.

“She said she couldn’t put him in the dumpster. Corroborated.”

(9 App. 1747; Trans. X1X 214 (10-5-06))

Misstates the evidence. Blaise said in her statement “I don’t think I could have”. Blaise was an
18 year old female, about 100 pounds and she described her attacker as “huge”. She could not
have lifted a huge man up 4 feet under any circumstances.

“Said that she was bloody and got in her car, Corroborated.”

(9 App. 1747; Trans. XIX 214 (10-5-06))

States facts not in evidence. There is no testimony during the trial that Blaise got any blood on
her when she was assaulted. In her statement she doesn’t mention the words blood, bloody,
bleed, bled or bleeding a single time.

‘Said she wanted to leave and get back — her car back to her dad’s house. Corroborated.”

(9 App. 1747; Trans. XIX 214 (10-5-06))

States facts not in evidence and two misstatements of the evidence. There was no evidence that
she wanted to get her car back to her dad’s house. The evidence from her statement was she
drove her car to her ex-boyfriend Jeremy Davis’ house and left her car for some days. Jeremy
Davis’ testimony corroborated that she left her car at his house for several days around Memorial
Day 2001.

23
Improper Prosecution Closing And Rebuttal Arguments

001847


Michelle
Text Box
001847


EXHIBIT
[/

000000


Michelle
Text Box
001848


IN THE SUPREME COURT OF THE STATE OF NEVADA

*

KIRSTIN BLAISE LOEATO,
Appellant,
vSs.
THE STATE OF NEVADA,

Respondent.

e e e Mt Mt e et el S e’

Case No. 49087

District Court No. C 177394

APPELLANT'S APPENDIX.

VOLUME 4

APPEAL FROM JUDGMENT OF CONVICTION AND SENTENCE
IN THE EIGHTH JUDICIAL DISTRICT CCURT

DAVID M. SCHIECK

SPECTAL PUBLIC DEFENDER

JONELL THOMAS

DEPUTY SPECIAL PUBLIC DEFENDER
330 8. THIRD STREET, 8TH FLOOR
LAS VEGAS, NEVADA 89155

ATTORNEYS FOR APPELLANT

DAVID ROGER

DISTRICT ATTORNEY

200 LEWIS AVE., 3RD FLOOR
1L.AS VEGAS NV 89155

CATHERINE CORTEZ-MASTO
NEVADA ATTORNEY GENERAL
100 N. CARSON STREET
CARSON CITY, NV 839701

ATTORNEYS FOR RESPONDENT

001849


Michelle
Text Box
001849


O 0 - N b e W N

[ J " I * B o R U R 6 R 6 B 35 B o B e e e e e e e
0 ~ N L R W N = OO NN Y W N = D

FILED IN OPEN COURT

ST oct 06 2008 .5 172/

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, CASENO: C1773%
-V§- DEPT NO: 1I
KIRSTIN BLAISE LOBATO,
Defendant.

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence,

You must not be concemned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a violation of your oath to base a verdict upon any other view of the law than that

given in the instructions of the Court.
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INSTRUCTION NO.

A person who commits a sexual penetration on the dead body of a human being is

guilty of Sexual Penetration of a Dead Human Body.

“Sexual penetration” is defined as any intrusion, however slight, of any part of a

person’s body or any object manipulated or inserted by a person into the genital or anal

openings of the body of another,
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FILED IN OPEN COURT

ST oct 06 2008 .5 172/

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, CASENO: C1773%
-V§- DEPT NO: 1I
KIRSTIN BLAISE LOBATO,
Defendant.

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence,

You must not be concemned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a violation of your oath to base a verdict upon any other view of the law than that

given in the instructions of the Court.
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| INSTRUCTION NO. 26
The flight of a person immediately after the commission of a crime, or after she is
accused of a crime, is not sufficient in itself to establish her guilt, but is a fact which, if
proved, may be considered by you in light of all other proved facts in deciding the question
of her guilt or innocence. Whether or not evidence of flight shows a consciousness of guilt

and the significance to be attached to such a circumstance are matters for your deliberation.
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FILED IN OPEN COURT

ST oct 06 2008 .5 172/

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, CASENO: C1773%
-V§- DEPT NO: 1I
KIRSTIN BLAISE LOBATO,
Defendant.

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence,

You must not be concemned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a violation of your oath to base a verdict upon any other view of the law than that

given in the instructions of the Court.

001858



Michelle
Text Box
001858


O 00 ~1 O o W R =

[ SN 1 B 6 TR 5 R N TR S B G R S
>N S P N N S e = R N P N v N

INSTRUCTION NO. 3 ‘

The Defendant is presumed innocent until the contrary is proved. This presumption
places upon the State the burden of proving beyond a reasonable doubt every material
element of the crime charged and that the Defendant is the person who committed the
offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a
doubt as would govemn or control a person in the more weighty affairs of life. If the minds of
the jurors, after the entire comparison and consideration of all the evidence, are in such a
condition that they can say they feel an abiding conviction of the truth of the charge, there is
not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or
speculation.

If you have a reasonable doubt as to the guilt of the Defendant, she is entitled to a

verdict of not guilty.
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FILED IN OPEN COURT

ST oct 06 2008 .5 172/

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, CASENO: C1773%
-V§- DEPT NO: 1I
KIRSTIN BLAISE LOBATO,
Defendant.

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence,

You must not be concemned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a violation of your oath to base a verdict upon any other view of the law than that

given in the instructions of the Court.
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INSTRUCTION NO. —g 3

You are here to determine the guilt or innocence of the Defendant from the evidence

in the case. You are not called upon to return a verdict as to the guilt or innocence of any
other person. So, if the evidence in the case convinces you beyond a reasonable doubt of the

guilt of the Defendant, you should so find, even though you may believe one or more

| persons are also guilty.
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Ninth Circuit Model Criminal Jury Instructions (02-08-2010)
3.5 REASONABLE DOUBT—DEFINED

Proof beyond a reasonable doubt is proof that leaves you firmly convinced that the
defendant is guilty. It is not required that the government prove guilt beyond all possible doubt.

A reasonable doubt is a doubt based upon reason and common sense and is not based
purely on speculation. It may arise from a careful and impartial consideration of all the
evidence, or from lack of evidence.

If after a careful and impartial consideration of all the evidence, you are not convinced
beyond a reasonable doubt that the defendant is guilty, it is your duty to find the defendant not
guilty. On the other hand, if after a careful and impartial consideration of all the evidence, you
are convinced beyond a reasonable doubt that the defendant is guilty, it is your duty to find the
defendant guilty.

Comment

The Committee strongly recommends that the jury be provided with a definition of
reasonable doubt.

The Ninth Circuit has expressly approved a reasonable doubt instruction that informs the
jury that the jury must be "firmly convinced” of the defendant's guilt. United Satesv. Vielasquez,
980 F.2d 1275, 1278 (9th Cir. 1992).

In Victor v. Nebraska, 511 U.S. 1, 5 (1994), the Court held that any reasonable doubt
instruction must (1) convey to the jury that it must consider only the evidence, and (2) properly
state the government's burden of proof. See also Lisenbeev. Henry, 166 F.3d 997, 999 (9th Cir.
1999), cert.denied, 120 S. Ct. 82 (1999).

Earlier model instructions instructed the jury to find the defendant guilty only if "you find
the evidence so convincing that an ordinary person would be willing to make the most important
decisions in his or her own life on the basis of such evidence.” NINTH CIRCUIT MANUAL OF
MODEL JURY INSTRUCTIONS 3.04 (1984); NINTH CIRCUIT MANUAL OF MODEL JURY INSTRUCTIONS
3.04 (1985). The Committee rejected this analogy because the most important decisions in life—
choosing a spouse, buying a house, borrowing money, and the like—may involve a heavy
element of uncertainty and risk-taking and are wholly unlike the decisions jurors ought to make
in criminal cases. See United Satesv. Ramirez, 136 F.3d 1209, 1213-14 (9th Cir.), cert. denied,
119 S. Ct. 415 (1998).
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Petitioner’s car on Street
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January 27, 2010

Justice Denied
P.O. Box 68911
Seattle, WA 98168

Dear Hans Sherrer, Editor:
Re: Records Request; dated November 2, 2009

Attached please find redacted copies of police reports that involved a knife
wound that occurred in the months of May, June and July 2001.

Respectfully,

JOSEPH K. FORTI
CHIEF OF POLICE

/ Y

”(\ / P - ”\A /‘/ I/' B “
/ Aldader ot /L(u e
by: Barbara Telles, Records Manager
North Las Vegas Police Department

6 Attachments

[N
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Blaise's statement did not have any referenceto any landmark
near the scene of Duran Bailey’s murder

Physical landmarks near the scene of Duran Bailey's murder

Trash enclosure Apartments to Grand View Apartments Gold Coast Rio Hotel and
where Duran Bailey the north of trash  where Diann Parker and Casino where Casino

Bailey spent time

was murdered enclosure the Mexican men lived
. - ‘ﬂ

% 5 d ol -
Gas station Vacant lot to Nevada Parking lot and office Palms Casino under
where Richard the west of State Bank building to the east construction across
Shott called 911 trash enclosure of trash enclosure the street
Arville St. West Flamingo Rd
Page 20
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Tablel
26 Significant Differ ences Between Bailey’s Death and Blaise' s Statement Known to the
LVMPD at the Time of Her Arrest on July 20, 2001 **°

Difference Bailey Blaise
Date Bailey was murdered on July 8, 2001. Blaise specifically described the attack occurred “over a
month ago,” from the date of the July 20 interrogation —
or prior to June 20. ® Other details she and Jeremy
Davis provided pinpoint it to on or about May 25, 2001.
Location |Bailey’s murder occurred on the west side  |Blaise described arape attempt that occurred on the far
of Las Vegas— on West Flamingo Road east side of Las Vegas on East Boulder Hwy. near the
several blocks west of the Vegas strip that  |intersection of East Boulder Hwy and S. Nellis Blvd.
demarcates east and west Las Vegas. (Eight miles east of Bailey’s murder.) Consistent with
that location is Blaise said she immediately went to her
friend Jeremy Davis' house and cleaned herself up.
Davis' houseisabout 1 mile from the Budget Suites
Hotel, and about 8 miles southeast of the Nevada State
Bank. Boulder Highway was mentioned five timesin
Blaise's statement, and Flamingo Road was never
mentioned.
Place Bailey was murdered inside of the trash Blaise described being assaulted in the parking lot of a
enclosure for a Nevada State Bank. Budget Suites Hotel.

Geography | There was no shopping center across the Blaise provided specific details about the area around
street from where Bailey was murdered, where she was assaulted, including the shopping center
there was no fountain visible from the across the street, the Budget Suites' fountain, and that
Bank’s parking lot, and there was no Sam’s |it was near Sam’s Town casino.

Town casino nearby.

Physique |Bailey was 5’-10" and weighed 133 Ibs. (at |The 5'-6" Blaise described her assailant as “really big,”
time of autopsy). (Bailey lost approximately |and “he seemed like a giant compared to me” when she
40% of hisblood (two quarts), which would |was standing next to him before he threw her on the
have weighed approx. 4 Ibs. So his pre- ground. (Consigtent with her initial description, Blaise's
death weight was about 137 Ibs.) * assailant was later described as over 6’ and 200 Ibs.%)

Attack Bailey’ s head was hit, his face was Blaise described trying a single time to cut at her
pummeled, his neck and face were stabbed, |attacker’s exposed penis with a pocket butterfly knife
his stomach was stabbed, and after dying his|when she was on her back and he was above her. After
abdomen was repeatedly stabbed, his penis |that she was able to escape and she heard him “crying”
was severed at its base, and hisrectum was |(She later said the knife was given to her by her father
cut with an unidentified sharp object. for self-defense.)

Injuries  |Bailey’s Autopsy Report lists 31 separate  |Blaise described trying a single time to cut at her
external injuries —including his post- attacker’ s exposed penis with a pocket butterfly knife
mortem penis amputation. when she was on her back and he was above her.

Condition |Bailey was dead when his attacker(s) left.  |Blaise described her attacker as*“crying” when she got

away from him.

Circumstances

Bailey waskilled in an altercation that
occurred entirely in the back of the trash
enclosure.

Blaise described being bum rushed when she got out of
her car in the Budget Suites parking lot. At no time did
she describe that the ensuing struggle occurred inside a
trash enclosure.

Mode of |Bailey waskilled by one or more intruders Blaise described that she was getting in her car to leave
Attack who entered the trash enclosure. the Budget Suites Hotel when she was assaulted.
Drugs Bailey had cocaine in his system at the time |Blaise described using methamphetamine for a week

of his death, and no methamphetamine was
present.

before and after being attacked. She did mention
cocaine or the use of cocaineasingletimein her
statement. ®® No witness testified she used cocaine.

Page 17
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Table 1 (Continued)

Difference Bailey Blaise
Striking  |Bailey’ s cause of death was “blunt head Blaise said, “No,” she didn’'t remember hitting her

trauma,” according to the autopsy assailant a single time. (Consistent with that is Blaise
performed on July 9, 2001, and he had had no bruises, cuts, broken bones or any other injuries
numerous pummeling type injuries. to either of her hands.)

Dumpster |Bailey was murdered inside of atrash Blaise described being assaulted in an open “parking
enclosure directly next to adumpster. lot” and “there was a dumpster not far from where it

happened.” There are dumpsters at the Budget Suites.

Curb The car that left the tire tracks next tothe  |Blaise stated she didn’t drive over “anything” when
trash enclosure drove over a planter median. |she drove away.

Body Position|Bailey was found face-up. So after hisanus |Blaise stated “No,” she didn’t move her assailant at all.
was diced (based on ME’ s testimony) with
him facedown, his body was turned over.

Covered Body|Bailey’s groin area was wrapped with Blaise stated “No,” she didn’t cover her assailant with
plastic sheeting, his upper body was anything, sheimmediately got in her car and drove
covered by a piece of cardboard with away while he was “crying.”
bloody shoeprints imprinted on it, and then
alarge quantity of trash was heaped around
and on him.

Unknown |There was no evidence found at thecrime |Blaise stated she was lying on her back with her

Person Lying [scene that an unknown person had lainin  |assailant above her when she attempted to cut his

in Enclosure |Bailey’sblood or anywhere in the trash penis.
enclosure at the time he was killed.

Blood Bailey bled at least a half-gallon of blood, |Blaise described herself as lying down as her assailant
his upper body and shirt were soaked in knelt on top of her when shetried to cut him, but thereis
blood and there was blood on his pants, and [not asingle mention in Blaise' s statement that either
there was blood on the concrete floor, she or her attacker bled, or that she had any blood on
cardboard, the block walls, and other items |her or her clothes. (Consistent with this, lab tests later
in the enclosure. confirmed no blood was founding in her car.)

Cigarettes | Three cigarettes were recovered underneath |Blaise made no mention about the smoking of a
the plastic that covered Bailey’s groin area. |cigarette at the scene before or after being attacked.
Beer There was a partially filled can of beer Blaise made no mention about the drinking of beer at
found near Bailey’s body. the scene before or after being attacked.

Moving Body |Bailey’s upper body was moved about 3’ Blaise stated “No,” she didn’t move her assailant at all.
from the left rear corner of the trash
enclosure toward the front of the enclosure.

Turn Body |Bailey’sbody wasturned over at some point S0 |Blaise stated “No,” she didn’t move her assailant at all.

Over his rectum could be cut.

Silver “Silver” coated pligble paper-likefragments | Blaise made no mention about inserting anything into

Fragments |wererecovered from Bailey’ s rectum during his|her assailant’s rectum, or that she had any “silver”
autopsy. substance with her.
Behavior  |Bailey was known, from the interview with |Blaise did not describe exchanging sex for

Diann Parker, to exchange crack cocaine for
SEX.

methamphetamine. (And no evidence has been
presented that she ever did so, or that at any time she
used crack cocaine.)

Page 18
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Table 1 (Continued)

Difference

Bailey

Blaise

Hygiene

Bailey's aunt who postively identified his

body, described him asfagtidioudy clean, and |old alcohol and dirty diapers almost.

his shoes were found neatly arranged in an
undisturbed part of the trash enclosure. He
frequented the nearby Nevada State Bank dally,
and no prosecution witness familiar with Bailey
described him asunclean or “smelly.” The
Crime Scene Analysts who processed the crime
scene and the Coroner’ s Investigator did not
make any mention in their reports or testimony
that Bailey was “very smelly” or that he emitted
any unusud odor.

Blaise described her assailant as “very smelly, ...Like

»n 64

Hang Out

Bailey was known from interview with
Diann Parker and items found on his body,
to mainly “hang out” at locations on the
westside of Las Vegas.

Blaise described living and spending time with people

on the eastside of Las Vegas.

Page 19
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Table2
14 Significant Differences Between Bailey’s Death and Blaise's Statement L earned by the
LVMPD and the Clark County D.A.’ s Office After July 20, 2001

(Dueto forensic testing, expert evidence analysis, or awitness interview after Blaise's arrest.)

Difference

Bailey

Blaise

Sexual
Component

A prosecution and defense expert agreed that
Bailey' s assault and sexua mutilation had a
distinct homosexual component.

Blaise is awoman and she was alone when assaulted.
Y et, the prosecution has never alleged that anyone other
than Blaise was involved in Bailey' s death.

Object  |Bailey was murdered by an unknown object that [The pocket butterfly knife had a 3-1/2" - 4” blade, > that
experts have variously described as possibly Blaise said she used to fend off her attacker.
scissors, or a knife able to inflict a nearly 6”
wound on Bailey. (ME Simms’ estimate).

Shoe Size | The shoeprints imprinted in blood leading away |Blaise wears awoman’s size 7-1/2 that equatesto aU.S.
from Bailey’ s body were made by aU.S. man's |man’s size 6, which is 3 sizes smaller than the bloody
size 9 athletic shoe, ® which equals awoman’s |shoeprints. ®’ The black high-heel shoes that Blaise said
size 10-1/2. she was wearing when assaulted tested negative for the

presence of blood on their soles.

Shoe Type |The shoeprints imprinted in blood leading away |Blaise described wearing “black high heels.” ® Those
from Bailey’ s body were made by a man’s size 9|black high heelswere seized at the time of Blaise' s arrest.
athletic shoe. ® The heels neither matched the bloody shoeprints, nor did

they have blood on their sole. That Blaise was wearing
high heelsis consistent with her statement that when she
was attacked, “| was getting ready to go out.” ™
Bat ME Simms and a defense expert determined it |Blaise described keeping a baseball bat in her car for
was not probable that any of Bailey’sinjuries  |self-defense, which later tested negative for the presence
were caused by a baseball bat. of blood or other biological material.

Blood Pool |Bailey had numerous bleeding wounds and there |Blai se described herself as lying down as her assailant
was a pool of blood where his stabbing wounds |knelt on top of her. If he had been profusely bleeding, or
wereinflicted. she had been laying in a pool of his blood, she would

have been bathed in hisblood and transferred it to
numerous areas of her car, including the exterior driver's
side door handle, the steering wheel, head rest, floor
board, foot pedals, seat, seat back, etc. Scientific
confirmatory tests were negative for the presence of any
blood on the interior or exterior of her car.

Tire Tracks |Thetiretread design of the undisturbed tire Blaise described driving away from her assailant in her car,
tracks near the trash enclosure were identified.  |which had adifferent tread design than the tire tracks found

at the scene of Bailey’ s murder. That is consistent with the
numerous people who tegtified about their persona
observation that Blaise' s car had not been driven from
where it was parked in front of her parents Panaca home
from July 2, 2001, to thetime it was seized by the LVMPD
on July 20, 2001.

Drug Use |Bailey had cocainein his system when he died, |Blaise only described using methamphetamine and her
but no methamphetamine, and Diann Parker use of methamphetamine was later verified by
verified his crack cocaine use. acquaintances and family members.

Semen Semen was recovered from Bailey’ s rectum. Blaise described an attempted sexual assault against her
that did not involve any sexual activity between her
attacker and another man.

Blood Bailey’ s blood did not drip vertically from his  |Blaise only described stabbing once at her assailant as

Dripping |wounds in the opinion of two experts — so he he was above her while she was lying on the ground.

was stabbed while lying down.

Page 21
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Table 2 (Continued)

Difference

Bailey

Blaise

Red Hat

Bailey alwayswore a“red hat.”

Blaise did not mention her assailant wearing any kind of
hat, and no “red hat” was found during the search of her
car or belongings.

Date
Mismatch

Bailed was killed on July 8, 2001.

Blase said that shewas assaulted more than amonth beforethe
July 20 interrogation, and that for aweek before and awesk fter
theassault “1 wasout of my mind ondrugs” "* Shedso sdd that
the attack on her was at the end of being up for “three days’
continuoudly. " Which means that for her to have been assaulted
by Bailey, she had been doing meth since July 1 and had not hed
any degp sncethenight of Wedneday, July 4. Blaisereturned
to Panacafrom LasVegason July 2, 2001. After her ared,
people who saw her described her aslethargic and desping alot
—induding during the Fourth of July gathering of family and
friendsat her parent’ shouse. On uly 5, three daysbefore
Bailey’ sdegth, Blaisg smom took her to the Cdliente Clinic
whereablood samplewasdrawvn a 5:15 p.m. Thelab tet
showed therewas no methamphetaminesin her sysem. ™ The
doctor requested thet Blaise provide a24-hour urinesample,
which was collected by her mom on the morming of the 7th. The
lab test showed she had no methamphetaminein her sysem.
Blaisg smom stayed homefrom work to bewith her onthe 6th.
Onluly 8, & leest deven people (have testified they) saw Blaise
in Panacabetween 12:30 am. and midnight (23-1/2 hours), and
none reported (testified) thet she either had the gppearance of
being under theinfluence of any drugs or of having been awake
for days on end. In addition to the negative testsfor drugsonthe
5" and 7", not asingle witness tetified to seeing Blaise use, or
exhibit any Sgnsof using any drugsof any kind from thetime of
her arrivd in Panacaon July 2 tothetime sheleft on July 9.

Likely Time
of Death

ME Simmstestified at Blaise' s August 2001
preliminary hearing that it was “more likely than
not” his desth occurred within 12 hours from
when Bailey' s body was discovered — or between
about 10:15 p.m. and 10:15 am. on Sunday, July
8. Darkness on July 8 was 9:06 p.m. Thus Simms
estimate encompassed the daylight hours from
10:15 am. to 9:06 p.m., and an hour of darkness.
During Blaise' sretrial Simmstegtified that to a
“medical certainty” Bailey died between 9:50
am. and 3:50 p.m. —all daylight hours.

Blaise described twice in her statement being attacked
when it was dark, “late at night like probably moreinto
early morning.” ™ Since she said she “was getting ready
to go out,” it could have been from around midnight to 1
am., give or take possibly an hour —which would have
been 2 am. at the outside. Because it was dark, she
could only describe her assailant as “black,” “big,” and
“smelly.”

Most Remote
Time of Death
Bailey's
Discovery or
Examination
at Crime
Scene

ME Smmstediified & Blaisg sAugust 2001
preliminary hearing that it was“morelikdy than not”
Bailey’ sdeeth occurred within 12 hoursfrom when the
firgt officer arrived at the scene. That was about 10:50
p.m., 0 Baley' smog remotetime of degth was 10:50
am. At Blasg sMay 2002 trid Smmstedtified the
ealies timeof Baley' sdesthwas4:50am., and a her
retrid hetedtified it was 3:50 am., dthoughtoa
“medicd certainty” it was 9:50am. Davnon July 8
was4:24am., 0 Smms estimatesduring the
preiminary hearing and Blaise' sfird trid wereBailey's
most remote possibletime of death was dfter dawn,
whilea Blaisg sretrid it was 34 minutes before dawn.

Blaise described twice in her statement being attacked
when it was dark, “late at night like probably moreinto
early morning.” ™ Since she said she “was getting ready
to go out,” it could have been from around midnight to 1
am., give or take possibly an hour —which would have
been 2 am. at the outside.
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From: shariattyl@aol.com [mailto:shariattyl@aol.com]
Sent: Wednesday, August 16, 2006 6:14 PM

To: michelleravell@cox.net

Subject:

Mr. David Schieck

Special Public Defender

333 South 3rd Street, 2nd Floor
Las Vegas NV 89155

RE: Lobato

Dear David,

Please articulate in writing your professional opinion for refusing to file the writ we
prepared in this case and submitted to you for filing, along with an explanation
describing what harm it would do to file this document.

Moreover, we must make critical decisions regarding division of labor at trial (who will
do opening and closing) and overall trial strategy in this case.

At this point we feel it is necessary to memorialize a number of concerns we have about
this case up to this point.

1) You have articulated on many occasions that you are a last minute person, which has
not been conducive to my style of the practice of law. For example, I am concerned about
filing witness lists at the last minute, as that was the very basis that witnesses were
excluded at the last trial.

2) When our expert Brent Turvey was in Las Vegas, he attempted to contact you numerous
times, before and during his stay, to review the evidence, but was never able to reach
you to facilitate this review. He was on business on another case in Las Vegas already,
consequently this trip would of cost your office nothing. Hence, we will need to fly him
out early to facilitate this review.

3) We are concerned about the lack of your contributions in terms of ongoing legal
advice, research and writing, and overall trial strategy. Is that acquiesence on your
part to us taking the lead in this case at trial? We are prepared and wish to take that
lead, but cannot do so when you reject our trial strategy and defense.

4) You previously outlawed Mr. Bodziak as an expert witness in this case on shoe print,
tire track and footwear examination, on the grounds that we could obtain the same
information through the government witness. We do not agree with this strategy and
believe the case will be strengthened by our own independent witness.

5) You previously ruled out Mr. Schiro as expert, and as a consequence we have not made
contact with him in months nor lined him up as an expert witness at the trial. We must
make a decision on him forthwith or suffer preclusion of him altogether. I am concerned
he may not be available if we need him at this late date and time.

6) As indicated above please articulate in writing your professional opinion for refusing
to file the writ we prepared in this case and submitted to you for filing, along with an
explanation describing what harm it would do to file this document.

7) We still have no definitive answer from you regarding using Dr. Laufer as an expert
witness. We believe his expert testimony as an injury reconstructionist, who can exclude
Ms. Lobato from this crime, is pivotal to the overall defense of this case, and do not
feel comfortable proceeding without him.

8) You previously have voiced concern about budget contraints at your office regarding
the expenses in this case. Our office has put hundreds of hours of work into this case
for no legal fee whatsoever. We are very concerned about the utilization of the
appropriate experts in Ms. Lobato’s defense and do not feel equipt to participate in the
defense of this case without them.

9) We are concerned about your attitude of indifference towards this case in general,
especially in light of the fact that Ms. Lobato is facing the rest of her life in prison.
10) On the trip to San Francisco, where we had arranged a joint defense counsel meeting
with you and Ms. Lobato, you never attended.

11) On the multiple trips to Panaca, and defense investigation in Lake Haveseau and
Arizona, vou have never accompanied the defense team or participated.

12) You have suggested not filing the motion we have drafted moving to exclude any
subsequent bad acts the State may seek to introduce against Ms. Lobato. We believe that
motion should be lodged with the court to preserve the record.

13) You have repeatedly advised us you would clear time in your schedule to meet with us
on trips to Las Vegas, but have had little to no time blocked off to meet with us.

14) We must have an investigator who can help with all of the issue outlined in my
comprehensive memo I submitted to you two weeks ago. The trial date is rapidly
approaching and we have nowhere to turn for investigation.

15) We must alot time to review all of the defense objectives and legal issues outlined
in the above-referenced memo.

We are trying to represent Ms. Lobato to the best of our ability and believe it is the
safest course of conduct to memorialize these issues, and point them out immediately,
prior to proceeding to trial in this case.

Please respond forthwith.
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From: shariattyl@aol.com [mailto:shariattyl@aol.com]
Sent: Thursday, October 13, 2005 11:12 PM

To: wbodziak@earthlink.net

Subject: Re: Lobato case

I am sending you one copy of everything I have in my file.

The special defender has not yet made a committment for us to retain you so I am working on it. Our office is in the unique
situation of associating with the special defender's office based on Ms. Lobato's indigency. Previously their office had agreed to
authorizse all necessary expert witness costs. I am trying to find another source of funds because I desperately believe we need
you and they have not agreed to make a final committment to this.

I know time is quickly ticking away and your schedule is busy so I will do my best to get you all of the material and confirm
funding quickly.

Very Truly,

Shari

From: Bill Bodziak <wbodziak@earthlink.net>
To: shariattyl@aol.com

Sent: Sun, 9 Oct 2005 17:17:16 -0400
Subject: Lobato case

Shari

Attached is my CV and Fee Schedule. | will need a letter requesting my assistance in this case so | will know to whom to address reports, if needed
and to whom to submit the invoice to.

Regarding my Document examination, | would like you to re-submit all of the items you have. If the Q1-4 items described in my May 16 report were

copies or faxes and you have the originals (preferred) or 98t generation copies, please submit them. Also, additional known handwriting of KORINDA
MARTIN might enable a more positive conclusion.

Regarding my Shoe / Foot examination, report dated 3/27/05, please resubmit all of those items.
Regarding the tire impression evidence, it in normally critical to have the "best evidence" so that the maximum amount of detail is able to be used in the
examination. By 'best evidence" | mean if a photograph was taken, then the negative (or 4000dpi scan of the negative on a CD) is the best evidence. |

think it would be best to ascertain a list of the tire evidence and call me to further discuss this.

Bill Bodziak
wbodziak@earthlink.net

Bodziak Forensics

90 Point Pleasant Drive
Palm Coast, FL 32164
Office 386-437-8170
Cell 904-545-9399
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From: shariattyl@aol.com [mailto:shariattyl@aol.com]
Sent: Wednesday, October 05, 2005 11:06 PM

To: sara@mail.pier5Slaw.com

Subject: Fwd: David Schieck exchange

From: Brent Turvey <bturvey@corpus-delicti.com>
To: Shari Greenberger <shariattyl@aol.com>
Sent: Wed, 5 Oct 2005 20:58:44 -0800

Subject: Re: David Schieck exchange

Shari;

After our discussion today regarding the discussion you described with David
Schieck, it would be remiss of me not to recommend the following:

1) That you make a declaration or record of some kind so that his sentiments
and underlying philosophy be preserved for appeal, based on IAC, should the
case against your client be lost. Having senior counsel explain that
resources are being unnecessarily burned, and dissuading you from
investigating alibis for the client as well as the physical evidence,
suggests that something else is at work. What that is may not be known, but
preserving this encounter in a permanent fashion for the court is not only
reasonable, but perhaps even obligatory. I say perhaps as I am no lawyer.

2) That you may want to review the ethics code for the Nevada State Bar to
make sure that the code of ethics is not in jeopardy.

Something's definitely not quite right. The last time something like this

happened on a case I worked, one of the defense attorneys involved was the
hunting buddy of the judge, and was also running for his own judgeship in

another county. Politics happen.

I hope that this helps,

Brent

Brent E. Turvey, MS

Forensic Solutions, LLC
bturvey@forensic-science.com
http://www.corpus-delicti.com
http://www.forensic-science.com

Author of:
Turvey, B. (2002) Criminal Profiling, 2nd Ed., Elsevier Science
http://www.corpus-delicti.com/fs bookstore/cp/cp index.html

Savino J. & Turvey B. (2004) Rape Investigation Handbook, Elsevier Science
http://www.corpus-delicti.com/fs bookstore/rih/rih index.html
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Cardboard non-bloody shoe imprint
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Bailey as found
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40420014 _Rectum Wound

Bailey’s Rectum wound
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excused.

THE COURT: You can go home if you want.

MR. JORGENSEN: Can I interrupt if
Dr. 8ims shows up?

THE COURT: Absolutely.

MR. JORGENSEN: Also for the purpeoses of
preliminary hearing, I believe counsel will
stipulate that the victim was Duran Bailey; is that
correct?

MR. KOHN: For the purpose of preliminary
hearing. I explained what we're doing.

(Whereupon Larry Sims was duly sworn.)

THE CLERK: Please be seated. State your
name and spell your last for the record.

THE WITNESS: Larry Sims, L-A-R-R-Y,
§-I-M-S.

THE CQURT: Have you had testimony
elicited in a preliminary hearing before?

THE WITNESS: Yes.

THE COURT: In Clark County?

THE WITNESS: Yes, a number of times.

THE COURT: All right.

/I
/I
vy
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stab wound for instance would have killed him.

Q. But it's clear to you every one of the stab
wounds was post mortem; is that right?

A. Not every one of the stab wounds, for
instance, in the rectum was ante-mortem, several
were ante-mortem. The ones I saw on the abdomen,
were post mortem stab wounds.

Q. And your testimony was that the penis was

severed post mortem?

A. It is my opinion that that trauma occurred

post mortem.

Q. Now, you did this autopsy around noon on
July Sth?

A. Correct.

Q. Do you have opinion when this person died?

A. No. And I think the subject was brought up
that wasn't an issue at the time of the case. I
may be able to do some testing and come up with a
brocad window, if that's an issue that will serve
the court. I don't have any opinion as of right
now.

Q. Could it have been 48 hours?

A. No, sir.

Q. What window are we talking about?

A. The body wasn't manifesting any significant

(001788
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degree of decomposition, so I would say he had died
a lot clocser to the time he was discovered than
not. 8o it was definitely within 24 hours. And_
probably more likely than not some time within 12
hours of when he was discovered.

Q. You indicated there's some tests you could
have done with the fluid in the eyes; is that
correct?

A. That is correct,

Q. Is that test still available to us?

A Yes, sir.

Q. You indicated also that there was some

silver particles found within the body; is that

correct?

A. Yes, sir.

Q. One was taken by the Metropolitan Police
Department?

A, As I recall I didn't note that in my report,
if my memory servesa me since it just happened a few
weeks ago, I thought because I remember -- I do
remember drawing their attention and I thought they
did take some of those in evidence and some were
left and would have stayed with the body.

Q. HKHave you had a chance to review the

toxicology report that is part of the autopsy
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AFFIDAVIT OF HANS SHERRER

State of Washington )
) SS:
County of King )

I, Hans Sherrer, first duly sworn, depose and say that the foregoing is true and correct to thé best
of my knowledge and belief:

1) The AFFIDAVIT OF HANS SHERRER attached to this AFFIDAVIT is a true and
accurate copy of the Affidavit that was notarized on November 9, 2006, and mailed that
day to Clark County Special Public Defender Mr. David Schieck.

BY: ;
Hans-Sherrer

Subscribed and sworn to before me, this Sth day of March, 2009, 2-Ot0

oiéw Public '
( ooy O dlinmowe

Printed na:

Notary Public for LM/JM L:V%,PD_V\

My Commission expires: [ D€/ . (S, 20(D
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AFFIDAVIT OF HANS SHERRER

State of Washington )
) SS.
County of King )

|, Hans Sherrer, first duly sworn, depose and say that the foregoing is true and correct to the best
of my knowledge and belief:

1) On Friday, September 29, 2006, | was a spectator at the tria of Kirstin Blaise Lobato in
the courtroom of Judge Valorie Vega on the 16th floor of the Clark County Courthouse in
Las Vegas, Nevada.

2) At about 1 p.m. that afternoon the prosecution rested its case in chief and the defense
began presenting its case.

3) At about 3:30 p.m., during the trial’s afternoon “stretch” break, | was in the men’s public
bathroom on the 16th floor.

4) My attention was drawn to two men in the bathroom, when one referred to “differences of
opinion.”

5) The other man responded to the first man’s comment by saying, “Deliberations are going
to take along time.”

6) | noticed that both men were jurorsin the Kirstin Lobato trial.

7) | recognized the man who made the response about “deliberations’ was the same juror |
had observed dozing (or actually sleeping) in the courtroom for about fifteen minutes on the
afternoon of Tuesday, September 26, 2006, during the testimony out of turn by defense
witness Dr. Michael Laufer.

8) In regards to the September 26 incident involving that juror, on the morning of
Wednesday, September 27, 2006, | informed Clark County Deputy District Attorney William
Kephart that | had something | wanted to jointly inform the prosecution and defense
attorneys about, and later that morning | jointly informed them what | had observed the juror
doing, and showed Mr. Kephart the written note | had made about the incident the preceding
day at the time of the incident.

9) Based on the comments of the two jurors on the afternoon of September 29, 2006, | had
reason to believe that after complete presentation of the prosecution’s case, but after only
partial presentation of the defense's case, the jurors were deeply divided in their opinion
about the impact of the evidence presented as it affected Ms. Lobato’s conviction or
acquittal.

10) After Ms. Lobato’s conviction on the afternoon of October 6, 2006, | read an article on
Court TV's website about the trial’s outcome, and that story included the analysis by both
Ms. Lobato’'s attorney David Schieck and Deputy DA Kephart that the verdict was a
“compromise” by jurors divided between wanting to acquit her, and wanting to convict her of
more than voluntary manslaughter.
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11) After reading the news reports about the verdict, | knew that the jurors conversation
concerning the differing opinions formed by the jurors that | overhead in the bathroom six
days before the jury began deliberating accurately reflected that the jurors were sharply
divided about the case, and that they had resolved being a “hung jury” by settling on what
both the defense and prosecution attorneys recognize was a compromise verdict.

12) While attending the trial | witnessed that prior to an adjournment for lunch, a “stretch
break,” or after a day’s proceedings, Judge Vega admonished the jury with words to the
effect that jurors were not to talk amongst themselves about the trial or form or express any
opinion on any subject related to the trial until the case was submitted to them.

13) On the morning of October 9, 2006, the Monday after the Friday afternoon verdict in Ms.
Lobato’s case, | called the office of the Clark County Special Public Defender and asked for
Mr. Schieck, whereupon the woman answering the telephone informed me that he was in
Carson City, Nevada, and would return the following day.

14) On Tuesday, October 10, 2006, at about 10 a.m., | called the office of the Clark County
Specia Public Defender and asked for Mr. Schieck, whereupon the woman answering the
telephone informed me he wasn’t available but | could leave a message on his voice mail.

15) After being transferred to Mr. Schieck’s voice mail, | left a message that | had
information concerning juror conduct during Ms. Lobato’s case, and that | would be sending
him an affidavit.

BY:
Hans Sherrer

Subscribed and sworn to before me, this 9th day of November, 2006.

2
AFFIDAVIT OF HANS SHERRER
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AFFIDAVIT OF HANS SHERRER

STATE OF WASHINGTON )

, ) ss.
COUNTY OF KING )

I, Hans Sherrer, first duly sworn, depose and say that the foregoing is true and correct to the best
of my knowledge and belief:

1) On or about November 12, 2009, I became aware there are seven unique telephone
numbers handwritten on items recovered from the pants pockets of Mr. Duran Bailey by
the Las Vegas Metropolitan Police Department, and those items are included in the
Evidence Impound Report dated July 9, 2001 in Event Number 010708-2410, which
became the case of The State of Nevada vs. Kirstin Blaise Lobato.

2) On or about November 12, 2009, I became aware that three of the seven unique telephone

numbers were handwritten on two separate items.

3) On or about November 12, 2009, I also became aware that one of the three unique

telephone numbers handwritten on two separate items has the letter “D” beside it.

4) On or about November 13, 2009, I became aware that the telephone number with the

letter “D” beside it is a law enforcement officer’s telephone number.

5) I am aware that July 18, 2001, Mr. William Gazza, Investigative Staff Supervisor of the
Clark County Coroner’s Office, called one of the telephone numbers that was
handwritten once, and a woman named Vivian answered the telephone and told Mr.
Gazza that she knew Mr. Bailey for four years. I am aware this is documented in
“Follow-Up Notes” by William Gazza, Clark County Coroner Case Number 01-04231.

BY: )
Hans Sherrer
. g,
Subscribed and sworn to before me, this 8™ day of March, 2010. \\\\\\\* G\\—LMO,%’{//%
SOTQNER . 2
TS e %
¥ oWy U
i8N 12
E : o ,g » 5
R \N imS
/ M,@@ § 38! % o ASE
NOtéry PU]Z({}é ! ,’I’I/’E OF ““s\\\\\‘\

(1%HUAGﬂMYﬂﬁOL

Printed namg)

Notary Public for W ) {/()0»{{/) L)}WW
My Commission expires: lLﬁ M . / S, ZJ’)/@
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NRS 629.031 “Provider of health care’ defined. Except as otherwise provided by specific
statute:

1. “Provider of health care” means a physician licensed pursuant to chapter 630, 630A or
633 of NRS, physician assistant, dentist, licensed nurse, dispensing optician, optometrist,
practitioner of respiratory care, registered physical therapist, podiatric physician, licensed
psychologist, licensed marriage and family therapist, licensed clinical professional counselor,
chiropractor, athletic trainer, doctor of Oriental medicine in any form, medical |aboratory
director or technician, pharmacist or alicensed hospital as the employer of any such person.

2. For the purposes of NRS 629.051, 629.061 and 629.065, the term includes a facility that
maintains the health care records of patients.

(Added to NRS by 1977, 1313; A 1983, 1492; 1987, 2123; 1991, 1126; 1993, 2217; 1995,
1792; 1997, 679; 2003, 904, 2005, 69; 2007, 3041, 3050)

NRS 629.041 Provider of health care to report persons having certain injuries. Every
provider of health care to whom any person comes or is brought for treatment of an injury which
appears to have been inflicted by means of afirearm or knife, not under accidental
circumstances, shall promptly report the person’s name, if known, his location and the character
and extent of the injury to an appropriate law enforcement agency.

(Added to NRS by 1977, 239)
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Twenty-nine Prosecution Opening Statement Falsehoods About Evidence That Petitioner’s
Counsel Knew Would Not Be Introduced During Trial, And That Petitioner’s Counsel
Should Have Objected To.

State of Nevada v. Kirstin Blaise Lobato, C177394, District Court Clark County, Nevada

“The doctor will tell you that was sexually motivated.”

(6 App. 988; Trans. I1V-9 (9-14-06))

Truth: ME Simms was not noticed by the prosecution as a psychology expert, and he is not a
psychologist, so he could not provide expert opinion testimony about the motivation of Bailey’s
murderer. (Simms did not testify that Bailey’s murder was ““sexually motivated™)

“And you’ll also hear that in the past he had actually provided drugs to individuals and he
actually traded sex for drugs.”

(6 App. 988; Trans. V-9 (9-14-06))

Truth: No scheduled witness provided a statement detailing that Bailey “provided drugs to
individuals,” so there was testimony expected about that, which the prosecution clearly
differentiated from trading ““sex for drugs.”

“Well, she ended up telling the police that what she believed was either the 11th or the 18th of
July of 2001.”

(6 App. 989; Trans. IV-10 (9-14-06))

Truth: Dixie Tienken did not state in her statement that ““she believed she talked with Petitioner
on the 11th or the 18th of July of 2001.”

“man, which she describes to Dixie as an old, smelly, black man”

(6 App. 989; Trans. 1V-10 (9-14-06))

Truth: Dixie Tienken did not state in her statement that Petitioner told her the man who attacked
Petitioner was black.

“butterfly knife is, and that she whipped that out of her skirt”

(6 App. 989; Trans. 1V-11 (9-14-06))

Truth: The Petitioner did not state in her Statement of July 20, 2001, and no scheduled witness
provided a statement that Petitioner told them that ““she whipped™ her butterfly knife ““out of her
skirt.”

“she reached down, grabbed the man’s penis and cut it off.”

(6 App. 989; Trans. 1V-11 (9-14-06))

Truth: The Petitioner did not state in her Statement of July 20, 2001, and no scheduled witness
provided a statement that Petitioner told them that “she reached down, grabbed the man’s penis
and cut it off.”” To the contrary, the Petitioner specifically states in her Statement that her
attacker threw her to the ground and she was on her back with him above her.

“Dixie says that before she did this, the defendant says that before she cut this man’s penis off is
the man tried to put it in her mouth.”
(6 App. 989; Trans. 1V-12 (9-14-06))
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Truth: Dixie Tienken did not state in her statement that the Petitioner told her the man tried to
put it in her mouth. This is not in the Petitioner’s statement or the statement of anyone the
Petitioner told about the attack.

“She tells Dixie that when she cuts the man’s penis off, Dixie’s words that she said, “She got ick
on her,” meaning that she got blood on her.”

(6 App. 989; Trans. IV-12 (9-14-06))

Truth: Dixie did not say, nor did she infer that the Petition got blood on her. She made it
perfectly clear in her statement that she did not know what the Petitioner was referring to when
she said “ick” and there was no expert in any field that was scheduled to testify that the
Petitioner meant blood when she said “ick™. Since the man smelled dirty, he could have been a
street person whose hands and clothes were covered with grime that rubbed off on her dress and
the parts of her body that he touched. That would be ““ick.”

“They tell her that they’re from homicide and they tell her why they’re there.”

(6 App. 989; Trans. IV-12 (9-14-06))

Truth: The detectives do not tell the Petitioner that they are there to investigate a homicide that
occurred on July 8, 2001 at the Nevada State Bank. There is no scheduled witness that provided
any information that the detectives told the Petitioner what crime they were investigating, and in
fact when the Petitoner stated that the incident that she was speaking to the detectives about
happened on the other side of Las Vegas at a Budget Suites Hotel ““over a month ago,” the
detectives did not ask any additional questions to clarify when the incident occurred.

“After they show her a picture of the man, she says she was trying to put him out of her mind.”
(6 App. 989; Trans. IV-13 (9-14-06))

Truth: The Petitioner did not make this statement to the police, and there is no scheduled witness
that provided this information. The Petitioner stated that ““she had put him out of her mind™.

“This looks just like the place or similar to the place that this happened.””

(6 App. 990; Trans. IV-14 (9-14-06))

Truth: The Petitioner did not make this statement to the police and there is no scheduled witness
that provided this information. What the Petitioner told the detectives after her arrest was
changed during the prosecution’s opening from the word ““reminds™, to “looks like.”” The
prosecution’s false characterization has the effect of insinuating to the jury that the Petitioner
had knowledge of the way the crime scene “looked,”” when there is no evidence to support that.

“And she describes, she describes it as the only difference is that she could see out, as she’s
looking up, and she says, “I could see the parking structure from inside.””\ (6 App. 990; Trans.
IV-14 (9-14-06))

Truth: The Petitioner did not make this statement to the police and there is no scheduled witness
that provided this information. The words “parking structure do not appear in the Petitioners
statement, or in the record of what she told the detectives after her arrest. And there is no
“parking structure” at the Nevada State Bank where Bailey was murdered. A common feature of
both locations, as at locations all over Las Vegas, but that isn’t what the prosecution said it
would prove, is they had carports for some parking spaces. This statement is again an
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insinuation to the jury that the Petitioner described the crime scene where Duran Bailey was
murdered and there was no scheduled witness that would provide any information that the
Petitioner had ever been to the crime scene or knew what it looked like. There is no record of
this in the arrest report written hours after the Petitioner is alleged to have said this.

“she threw away the knife,”

(6 App. 990; Trans. IV-14 (9-14-06))

Truth: The Petitioner did not say in her statement of July 20, 2001, that ““she threw away the
knife,”” and Steve Pyszkowski was a scheduled witness and he stated in his Statement that he saw
her knife when she was living at his house in June 2001.

“told Dixie that she was concerned that somebody would have seen her red Fiero.”

(6 App. 990; Trans. IV-15 (9-14-06))

Truth: Dixie did not state this in her statement. Laura Johnson who did not speak with the
Petitioner, said this in her statement that Dixie said the Petitioner said this.

“Now Laura will tell you Dixie told her that the defendant told Dixie that she went back to
Panaca because she needed to hide her car, needed to hide out, and there’s a possibility her
parents would even help her get it painted.”

(6 App. 990; Trans. IV-15 (9-14-06))

Truth: Laura Johnson’s statement on July 20, 2001 does not state that the defendant told Dixie
this. Johnson’s statements regarding the car were what she said Dixie told her.

“You’re gonna hear testimony from the medical examiner about the extent of the injuries that
Mr. Bailey received and to the degree of the injury that would be consistent with the use of that
bat.”

(6 App. 990; Trans. IV-15 (9-14-06))

Truth: There was no expected testimony from ME Lary Simms, based on his testimony at the
preliminary hearing and at the first trial, that any of Bailey’s injuries were ““consistent with the
use of that bat.”” — that is, the Petitioner’s bat.

“she tells the police on the taped statement, that it happened on the 20th of July, that it happened
a couple of weeks ago in Las Vegas.”

(6 App. 990; Trans. 1VV-16 (9-14-06))

Truth: The Petitioner does not state in her statement of July 20, 2001 that “it happened on the
20th of July,” or that ““it happened a couple of weeks ago in Vegas.” The petitioner specifically
states that ‘this was already over a month ago” that the attack had occurred, and she had talked
with a woman who may have been attacked by the same man.

And she said, “There is one near but | didn’t put him in it. I don’t think | could have.”

(6 App. 990; Trans. IV-16 (9-14-06))

Truth: The Petitioner does not state this in her statement of July 20, 2001, and no scheduled
witness provides this information. Reference to a dumpster in her statement is brought up by the
police detective, not the Petitioner.
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“You’re gonna hear from her friends that tell you that whenever they were together she would
bring methamphetamine to the table.”

(6 App. 990; Trans. IV-16 (9-14-06))

Truth: No scheduled witness says this in their statemen.

“And they’d also tell you that she would do anything she could do to get her hands on
methamphetamine.”

(6 App. 990; Trans. IV-16 (9-14-06))

Truth: No scheduled witness says this in their statement.

“Interestingly, in her statement, she tells the police,”l didn’t tell anybody about this.”

(6 App. 990; Trans. IV-16 (9-14-06))

Truth: The Petitioner did not state this in her statement of July 20, 2001 and ADA William
Kephart not only knew this was false, but he was completely disingenuous, because the
prosecution’s trial strategy was to block the Petitioner’s alibi witnesses who she told “about
this,”” from testifying as to what she told them.

“her friends, Dixie, all seem to be consistent about her cutting a man’s penis off.”

(6 App. 990; Trans. IV-17 (9-14-06))

Truth: Dixie told the detectives in her statement that the man may not have been injured enough
to require medical attention, and his biggest problem could be explaining what happened to his
wife or girlfriend. The statements of the scheduled witnesses who talked with the Petitioner are
consistent that Petitioner said she used her knife to defend herself against an attacker in Las
Vegas, but they are not consistent about the injury.

and that shortly after she moved in with her new boyfriend, who you’ll hear that she and he did
methamphetamine quite often together

(6 App. 990; Trans. 1V-17 (9-14-06))

Truth: The Petitioner did not state in her statement of July 20, 2001, nor did any scheduled
witnesses provide information that the Petitioner did methamphetamine with her new boyfriend
shortly after she moved in with him. The Petitioner did not move in with any new boyfriend until
she left Panaca on July 9, 2001, and in his statement Doug Twining says they only smoked
marijuana while Petitioner was in Las Vegas from July 9 to July 13.

“Keep in mind she’s got a new boyfriend, she’s doing methamphetamine, she’s up in Panaca
with her -- and she’s fighting with her mom.”

(6 App. 990; Trans. IV-17 (9-14-06))

Truth: The Petitioner does not state in her statement, and there is no scheduled witness who
states in their statement that the Petitioner was doing methamphetamine when she was up in
Panaca or at any time from when the Petitioner returned home from Las Vegas on July 2, 2001
until her arrest on July 20, 2001. Medical records of lab tests of her blood drawn on July 5 and
her urine collected on July 7 were negative for methamphetamine.

Dixie will tell you that her family covers for each other.
(6 App. 991; Trans. 1V-18 (9-14-06))
Truth: Dixie Tienken did not state this in her statement.
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“she told Dixie she had gotten in her car bloody.”
(6 App. 991; Trans. 1V-19 (9-14-06))
Truth: Dixie Tienken did not say this in her statement.

“Well, I’'m not telling you anything other than what you’re gonna hear from the evidence, what
you’re gonna hear from the stand, what people are gonna tell you, what they saw, what they
heard when they testify to you.”

(6 App. 991; Trans. IV-21 (9-14-06))

Truth: This statement is patently false because the prosecution and defense know that no
scheduled witnesses were going to provide the information supporting more than two dozen
opening statement claims by the prosecution, and that in some cases the expected testimony was
contrary to the prosecution’s claims. Many of the prosecution’s opening statement claims were
contrived out of thin air.

tells Dixie that she was concerned about her vehicle being seen to the point where she wanted to
leave it in Panaca, hide it, clean it up, possibly get it painted.

(6 App. 991; Trans. IV-21 (9-14-06))

Truth: Dixie never says this in her statement, and denies during her testimony that she ever said
these words to Laura Johnson. These words belong to Laura Johnson, and are hearsay within
hearsay. The Petitioner does not state this in her statement of July 20, 2001 and no scheduled
witness provides this information other than Laura Johnson including any of the witnesses that
the Petitioner spoke to about the incident in which she defended herself against an attempted
rape. The Petitioner was not trying to ““hide’ her car as it was parked in front of her parents’
home and could easily be seen by anyone driving by.
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More Than 250 Improper Prosecution Closing And Rebuttal Arguments That Kirstin
Blaise Lobato’s Counsel Did Not Object To.
State of Nevada v. Kirstin Blaise Lobato, C177394, District Court Clark County, Nevada

The improper arguments were based on facts not in evidence, misstatements of evidence,
improper opinion argument, disparaging the honesty and credibility of defense witnesses,
expressing personal opinions, stating contradictory theories of the crime, misstating the law,
conflating and confusing facts in evidence, drawing conclusions from speculative inferences,
speculation, improper argument that it is the duty of the jury to find Kirstin Blaise Lobato guilty,
misstatements of what constitutes reasonable doubt, stating personal opinions about the case as
fact, and ADA William Kephart expressing his personal opinion that the Kirstin Blaise Lobato is
guilty and the jurors should mark their ballots to convict her as he did. (When there is more than
improper argument in a sentence, each error is underlined.) Because the Petitioner is referred to
in the prosecution’s closing and rebuttal arguments as “Blaise,” for consistency that is how she is
referred to throughout the document.

ADA Sandra DiGiacomo improper closing arguments (123 total)

“If you look at the phone records for Friday afternoon, it could also be that mom is home and
she’s looking for Blaise calling Doug, calling the police, calling her father at work. Looking not
for Doug, looking for her daughter.”

(9 App. 1723; Trans. X1X 119 (10-5-06))

States four facts not in evidence and one speculation. There was no testimony that Becky Lobato
called Doug on Friday, 7/6/01, or that she called anyone looking for the Blaise.

“On July 7, 2007 the defendant’s down in Las Vegas and mom doesn’t know where she’s at, so
mom goes back to work on that Saturday”.

(9 App. 1723; Trans. X1X 119-XIX 120 (10-5-06))

States two facts not in evidence. There was no testimony or evidence introduced that Blaise was
in Las Vegas on July 7, 2001, or that her mom didn’t know where she was on July 7.

“So the State submits to you, “*because of the fact that the defendant was down there partying
since 7/6”*, the night of 7/7, she says her attack occurred earla/ morning hours, late evening — or
late night hours, that it was sometime before sunup on July 8" that she killed Duran Bailey.”

(9 App. 1723; Trans. X1X 121 (10-5-06))

States two facts not in evidence, and speculation. The prosecution did not introduce any evidence

Blaise was in Las Vegas at any time on the July 6, 7, or 8, 2001. The state cannot submit
anything during closing arguments or rebuttal.

“State submits to you, the reason there wasn’t a lot in the urine sample is ‘cause Blaise took off
the day before, so she only completed part of the urine sample, when she was there the morning
of the 6" or possibly in the afternoon of the 6™
(9 App. 1723; Trans. X1X 120 (10-5-06))

1
Improper Prosecution Closing And Rebuttal Arguments

001825


Michelle
Text Box
001825


States two facts not in evidence. There was no evidence introduced that Blaise “took off the day
before” or that Blaise “only completed part of the urine sample”. The state cannot submit
anything during closing arguments or rebuttal.

“We know from the defense witness and Diane Parker that Duran Bailey had sold drugs before”
(9 App. 1723; Trans. X1X 121 (10-5-06))

States three facts not in evidence and was a false statement. No defense witness testified that
Duran Bailey sold drugs. Diann Parker did not testify that Duran Bailey sold drugs.

“This murder was committed by the defendant.”

(9 App. 1723; Trans. X1X 121 (10-5-06))

States facts not in evidence and usurps the jury’s role as finders of fact. There was no evidence
presented at trial to support this statement, and this statement usurps the jury’s role as the finder
of fact

“liked to do drugs and she wanted to do it over and over again. She never had to buy drugs,”

(9 App. 1724; Trans. X1X 122 (10-5-06))

Two misstatements of evidence and states facts not in evidence. She liked to do meth, not crack
cocaine. There was no testimony presented the she “never had to buy drugs”.

“But she even tells the detectives, in Las Vegas | know where to get drugs”.

(9 App. 1724; Trans. X1X 122 (10-5-06))

States facts not in evidence and misstates the evidence. There was no testimony to where she
bought methamphetamine. DiGiacomo misleadingly conflates Bailey’s crack cocaine use and
Blaise’s methamphetamine use as the same under the umbrella of “drugs”. There is no testimony
that Blaise ever bought drugs from Duran Bailey. There is no evidence that Duran Bailey sold
drugs.

“So she’s down there and somehow she comes into contact with Duran Bailey. And somehow
they end up back at his place, the trash dumpster where he would stay sometimes on the
weekend”.

(9 App. 1724; Trans. XIX 122 (10-5-06))

States four facts not in evidence. There was no testimony that Blaise ever came into contact with
Duran Bailey. There is no evidence that he lived at that trash dumpster on the weekends or any
other time.

“State submits to you that what happened was “somehow” the defendant hooked up with Duran
Bailey for drugs,”

(9 App. 1724; Trans. XIX 122 (10-5-06))

States facts not in evidence. There was no testimony that Blaise ever came into contact with
Duran Bailey. There is no evidence that Bailey ever sold any “drugs” and specifically
methamphetamine. “Somehow” is impermissible because it is “pure speculation”.

“She stops and “somehow” she goes back to her car and she gets a bat”.
(9 App. 1724; Trans. XIX 123 (10-5-06))

2
Improper Prosecution Closing And Rebuttal Arguments

001826


Michelle
Text Box
001826


States three facts not in evidence and speculation. There is no evidence or testimony presented
that she stops. There is no evidence or testimony presented that she goes back to her car. There
was no evidence or testimony presented that the baseball bat found in Blaise’s car ever came into
contact with Duran Bailey or anyone else. “Somehow” is impermissible because it is “pure
speculation”.

she went back to the car and she got a bat and she came back,

(9 App. 1724; Trans. XIX 123 (10-5-06))

Three speculations and States facts not in evidence. There was no evidence or testimony
presented that she went back to the car. There was no evidence or testimony presented that she
got a bat. There was no evidence or testimony presented that she came back. There was no
evidence or testimony presented that the baseball bat found in Blaise’s car ever came into contact
with Duran Bailey or anyone else.

“We know that she can knock over a guy that’s 6'6" from a punch in the mouth”

(9 App. 1724; Trans. X1IX 123 (10-5-06))

Misstates the evidence. DiGiacomo said this and Blaise’s counsel objected that it misstated
testimony. The court sustained, but DiGiacomo said it again directly contrary to the court’s
ruling. Blaise’s counsel did not object the second time she said it.

“He goes down. The skull fracture occurs when he falls. And Doc Simms told you that the head
trauma itself, the blunt force trauma to the head is gonna render him unconscious”

(9 App. 1724; Trans. XIX 123-X1X124 (10-5-06))

Three misstatements of the evidence and speculation. ME Lary Simms testified that the head
trauma occurred 2 hours prior to death, and the unconsciousness occurred due to the swelling.

“What did she do, stabs him a couple of times in the abdomen, makes sure he’s dead”
(9 App. 1724; Trans. X1X 124 (10-5-06))

States three facts not in evidence and speculation. There is no witness statement, no
corroborating eyewitness or medical evidence that whoever killed Bailey did this.

“was probably pulled by his right arm -- “cause it’s found like”

(9 App. 1724; Trans. XIX 125 (10-5-06))

States fact not in evidence. There is no testimony of this from anyone in the trial, or in any
statement.

“She gets in her car and she high tails it out of there and she gets back to Panaca,”

(9 App. 1724; Trans. X1X 125 (10-5-06))

States fact not in evidence and speculation. There is no evidence or testimony presented of this
from anyone in the trial, or in any statement.

“Defendant says that — to the police that | committed, I did this, but it was in a different area of
town”.
(9 App. 1724; Trans. X1X 125 (10-5-06))
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Four Misstatements of the evidence. There is nothing in her statement or the police report that
says she said she murdered Duran Bailey or committed this crime. There was no evidence or
testimony presented that Blaise said this.

“If it did, why on July 18 are they - with Dixie are they checking the Internet then”?

(9 App. 1725; Trans. X1X 126 (10-5-06))

Two misstatements of the evidence. They didn’t check the internet on July 18. That was the day
Dixie talked to Laura Johnson, not the day Blaise was at Dixie’s house.

“Why was she going to the Y to get a paper right after she talked to Laura if it wasn’t recent?
Why would she want that day’s paper”?

(9 App. 1725; Trans. X1X 126 (10-5-06))

Two misstatements of the evidence. Dixie testified that she got the paper every day.

And think about too, Dixie made clear, as the one thing she definitely made clear when she was
on the stand, when she talked to the defendant on July 18"

(9 App. 1725; Trans. X1X 127 (10-5-06))

Three misstatements of the evidence. Dixie did not testify that she talked to the Blaise on the
18th. The 18th is the day Dixie talked to Laura Johnson.

“She knew the area where this crime occurred”,

(9 App. 1725; Trans. X1X 128 (10-5-06))

Misstates the evidence and speculation. There is no evidence or testimony presented regarding
this. Steve Pzyskowski said his route included that zip code. He did not say that Blaise knew the
area.

PG 001725 - X1X 128 Line 24

“She still has this anger 12 years later, 13 years later”

(9 App. 1725; Trans. XIX 128 (10-5-06))

States fact not in evidence and speculation. There was no expert psychological testimony
presented that Blaise has anger against anyone.

“She has some deep seeded issues and anger, not only from this”,

(9 App. 1725; Trans. X1X 129 (10-5-06))

States three facts not in evidence and speculation. There was no expert psychological testimony
presented that Blaise has anger against anyone, or has deep seeded (seated) issues.

“It’s very clear the defendant’s someone who committed this murder”.

(9 App. 1725; Trans. XIX 129 (10-5-06))

Speculation and states facts not in evidence. How is this clear? There was no evidence or
testimony presented at trial that Blaise was even in Clark County, much less Las Vegas at any
time on July 8, 2001.

“No proof of any prior attack”.
(9 App. 1725; Trans. X1IX 129 (10-5-06))
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Improper argument and the State was trying to benefit from their objection to admittance of the
evidence of a “prior attack”. There was no evidence presented at trial because the State objected
to Blaise’s alibi witnesses who have evidence of the “prior attack” and Det. Thowsen perjured
himself that he conducted an investigation at the Budget Suites on Boulder Highway, and of
NRS 629.041 reports, hospital personnel and urologists for persons with a slashed or severed
penis. The state wanted to have their cake and eat it too.

“She knew she killed her victim”.

(9 App. 1725; Trans. X1X 129 (10-5-06))

States two facts not in evidence and speculation. This was not in Blaise’s statement or the
testimony of anyone she talked with.

“She’s gonna have to minimize when she wants to get this off her chest”

(9 App. 1725; Trans. X1X 129 (10-5-06))

States two facts not in evidence and speculation. There is no expert testimony from any specially
trained psychology expert that says Blaise minimized anything about the incident described in
her statement, or that she wanted “to get this off her chest”.

“So what is she gonna do to do that? She’s gonna minimize. She’s gonna make the listener have
some sympathy for her”.

(9 App. 1725; Trans. XIX 129 (10-5-06))

States three facts not in evidence and speculation. There is no testimony from any specially
trained psychology expert that says Blaise minimized anything about the incident described in
her statement. This testimony came from Det. Thowsen who is not qualified as an expert.

“In order for Blaise to talk about this and start to get it off her chest, like she did with even
Michele Austria, she’s gotta minimize her own actions”.

(9 App. 1726; Trans. XIX 130 (10-5-06))

States three facts not in evidence. There is no expert testimony from any specially trained
psychology expert that says Blaise minimized anything about the incident described in her
statement. This testimony came from Det. Thowsen who is not qualified as an expert.

“And Detective Thowsen told you that’s very common even when giving confessions”.

(9 App. 1726; Trans. XIX 130 (10-5-06))

States facts not in evidence, Irrelevant. There is no expert testimony from any specially trained
psychology expert that Blaise’s statement WAS NOT a description of an attempted sexual
assault “over a month ago” at the Budget Suites on Boulder Highway. Blaise did not give a
confession.

“And she’s leaving her car behind because she doesn’t want it to be seen”.

(9 App. 1726; Trans. X1X 131 (10-5-06))

States facts not in evidence and speculation. Trial testimony was Blaise’s car was parked on the
street in front of her parents’ house in plain view continuously from July 2, 2001 until seized by
the LVMPD on July 20, 2001.

5
Improper Prosecution Closing And Rebuttal Arguments

001829


Michelle
Text Box
001829


“she’s going to Doug’s for the weekend”,
(9 App. 1726; Trans. X1X 131 (10-5-06))
States facts not in evidence and speculation. There was no evidence or testimony to this at trial.

“Now on July 14th and 15th, that’s probably when the defendant went four-wheeling with
Michele and got the injuries to her abdomen”.

(9 App. 1726; Trans. X1X 131 (10-5-06))

Misstates the evidence and speculation. There was no evidence or testimony to this at trial.

“So her conversation with Michele, even though she says it was before July 4™, it had to have
been after the 13"

(9 App. 1726; Trans. XIX 132 (10-5-06))

This misstates the evidence and speculation. Disparaging honesty of witness. Michele Austria
testified that her conversation with Blaise took place prior to July 4™. The state cannot change
the testimony of a witness.

“Now Dixie, keep in mind she wasn’t a prosecution witness”

(9 App. 1726; Trans. XIX 133 (10-5-06))

Misstates the truth. Dixie was subpoenaed by the prosecution and testified as a prosecution
witness.

“She goes to Dixie and she tells her that it was on a hotel street just west of 1-15.

(9 App. 1726; Trans. X1X 133 (10-5-06))

Misstates the evidence. Dixie said Blaise told her a hotel street, but not east or west. 1-15 is not
mentioned at all.

“... defendant said, smelled like old socks that hadn’t been washed in two weeks”.

(9 App. 1726; Trans. X1X 133 (10-5-06))

Two misstatements of the evidence. These words are not in Blaise’s statement or the police
report. Those are Detective Thowsen’s words used in his testimony. (PG XI11-75 line 20-21)

“But there are a few points that Dixie was trying to minimize”.
(9 App. 1727; Trans. XIX 134 (10-5-06))
States facts not in evidence. There was no expert testimony that Dixie was minimizing.

“July 217, this is when Becky starts creating this alibi”.

(9 App. 1727; Trans. XIX 136 (10-5-06))

States facts not in evidence and disparages honesty of witness. There is no testimony that Becky
created an alibi. This directly disparaged Becky’s honesty without any evidence presented that it
was true.

“Keep in mind that the only people that really see Blaise between July 5™ and July 8" are related
to her”.

(9 App. 1727; Trans. X1X 137 (10-5-06))

Misstates the evidence. Michele Austria testified that she saw Blaise on July 7" and Chris
Carrington testified he saw Blaise on July 6" and 7"
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“And then you have John Kraft. John and Ashley and her father are all new. They did not testify
previously. The come in here and they say that she was there the morning of July 8 at 7:00 a.m.
That’s new”.

(9 App. 1727; Trans. X1X 137 (10-5-06))

Improper argument. Denigrates the credibility of witnesses. The state could have subpoenaed
them, but the state has never interviewed them. Ashley Lobato, Larry Lobato and John Kraft
were not called to testify at the first trial. John Kraft was not interviewed prior to the first trial. A
witness has no control over whether they are interviewed or called as a witness. The State was
suggesting they were not truthful in their testimony during Blaise’s second trial because they
were not called as witnesses in her first trial.

“That car was moved”.

(9 App. 1727; Trans. X1IX 137 (10-5-06))

States facts not in evidence and contrary to evidence. All testimony presented at trial was that no
one saw it moved.

“Now these are the two things that the State has to prove. We have to prove every material
element of the offense as charged and what crime was committed, and we also have to tell you
who committed it”.

(9 App. 1727; Trans. X1X 137 (10-5-06))

Two misstatements of the law. The States burden of proof is that they must PROVE every
material element “beyond a reasonable doubt” and PROVE who committed the crime, not tell
the jury who committed the crime. It is up to the jury to determine if the defendant committed
the crime, not for the prosecution to tell them. The state has to prove every material element
beyond a reasonable doubt and one of those elements is that the defendant committed the crime.

“somebody fleeing the scene. That can be viewed, if you interpret it that was, as consciousness
of guilt. Somebody who has just been attacked and reacting in self defense doesn’t normally flee
the scene”.

(9 App. 1728; Trans. XIX 138 (10-5-06))

States facts not in evidence and improper opinion argument. There was no expert testimony
about the actions of a person who has been sexually assaulted and is able to get away from their
attacker.

“She told the detectives that she drove off because she didn’t think anyone would care. It wasn’t
because she was afraid of her attacker, it was because she didn’t think anyone would care.”

(9 App. 1728; Trans. X1X 139 (10-5-06))

Misstates the evidence and improper opinion argument. In answering the question from the
Detective: Did you use anything to cover him, Blaise said “No, ‘cause | figured nobody would
know, you know nobody was around, nobody cared so | figured nobody would care if I just
drove off. I didn’t think anybody would miss somebody like that. There was no expert
psychology testimony that Blaise’s motive or reason for leaving wasn’t because she was afraid.

“She knew that there was no fear about her attacker seeing her because she knew that he was
dead”.

7
Improper Prosecution Closing And Rebuttal Arguments

001831


Michelle
Text Box
001831


(9 App. 1728; Trans. X1X 139 (10-5-06))
Misstates the evidence and States facts not in evidence. She said he was alive and crying when
she left the scene.

“She ditched the car, she got rid of the evidence, she got rid of the clothes she was wearing that
she said had blood on them, she

got rid of the knife that she used.”

(9 App. 1728; Trans. X1X 139 (10-5-06))

Three misstatements of the evidence and two statements of facts not in evidence. Blaise didn’t
“ditch the car,” she drove it to her ex-boyfriend Jeremy Davis’ house and left it there for a few
days before picking it up. Blaise does not say in her Statement that she ditched her clothes, that
she had blood on her clothes, or that “she got rid of the knife.” Steve Pyszkowski testified he saw
her with her butterfly knife when she stayed at his house in June 2001. (PG 1086 VI — 17 Line
17-24 and PG 1087 VI - 18 Line 1-17)

“Why leaving a note for Jeremy that says that “I’ve gotta leave”

(9 App. 1728; Trans. X1X 139 (10-5-06))

Misstates the evidence. Jeremy Dauvis testified there was a note saying that she had to leave here
car here and that she’d be back to get it. (Pg 1122 VI — 154 Line 11-12)

“That injury right there to the carotid artery, that was calculated”.

(9 App. 1728; Trans. X1IX 140 (10-5-06))

States facts not in evidence. Simms testified that it was a directed violent injury. There is no
testimony that Blaise had any medical knowledge or training to make a “directed” wound to any
person’s carotid artery.

defines first degree murder, second degree murder etc... But says that the State only has to prove
3 things beyond a reasonable doubt,

(9 App. 1728; Trans. XIX 140 (10-5-06))

Misstates the law. Misstates the essential elements that the State has to prove, including that the
State must prove the defendant did it beyond a reasonable doubt.

“She wounded him with the stab to the scrotum when she knocked him vulnerable”.

(9 App. 1728; Trans. XIX 141 (10-5-06))

States facts not in evidence and contradictory theory of the crime. This conflicts with the
prosecution’s theory that the wound to the scrotum was the first wound, and there was no
testimony that Bailey was “knocked vulnerable”.

“It doesn’t matter what the motive was or if it was sexually motivated, it doesn’t. If you
penetrate a sexual organ after the person’s dead, however slight, you’re guilty of the crime.”

(9 App. 1729; Trans. X1IX 143 (10-5-06))

Misstates the law. A defendant’s intent to sexually penetrate a dead person’s rectum is an
element of the crime, but the motive is irrelevant. Legislative intent is the law was to criminalize
anything that would be considered a sexual assault on a live body to also be against the law when
perpetrated on a dead body. Slashing the rectum of an individual would never been considered a
sexual assault.
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“No, all it means is there was no evidence found at the scene that she left behind that’s
physically tied to her. Her DNA is not at the scene”.

(9 App. 1729; Trans. XIX 143 (10-5-06))

Misstates the evidence. The only expert testimony at trial by Brent Turvey is it is principal of
forensic science that all contact leaves evidence so it is not possible for Bailey’s killer to leave
no trace of evidence at the scene.

“It’s very possible there were other people in and out of that dumpster and that they could’ve
stepped in the blood that was wet in the back and left it”.

(9 App. 1729; Trans. X1X 145 (10-5-06))

Three misstatements of the evidence. All of the pools of blood were covered. A person entering
the trash enclosure after Bailey was murdered would have had to remove all the trash covering
the blood, step in the blood, and then replace the trash. But there was no evidence at trial to
prove or even suggest that happened. The only testimony was Richard Shott was in the trash
enclosure before the police arrived.

“She told us she did”,

(9 App. 1730; Trans. X1X 146 (10-5-06))

States facts not in evidence. She did not “tell us she did it”. Nowhere in Blaise’s statement does
she confess to the murder of Bailey or his post-mortem mutilation.

“it would just confirm yes, she was there”.

(9 App. 1730; Trans. X1X 146 (10-5-06))

States facts not in evidence. There was no evidence introduced at trial Blaise was at the crime
scene, so that was nothing to ‘confirm”.

PG 001730 - XIX 146 line 2-3

“It does not exclude her”,

Misstates the evidence. All of the physical evidence tested in the case excludes Blaise as
involved in Bailey’s murder. Her fingerprints and DNA were not found at the crime scene and
none of Bailey’s DNA was found in her car or on any personal items of hers.

“It would’ve been nice to have her DNA there, but we don’t need it because we know she was
there because she told us she was there”.

(9 App. 1730; Trans. XIX 146 (10-5-06))

Two statements of facts not in evidence. There was no evidence introduce at trial that Blaise
“told us she was there”. There was no evidence introduced at trial proving “she was there”.

“It’s impossible to snip the carotid artery without taking out half the neck”.

(9 App. 1730; Trans. XIX 146 (10-5-06))

Misstates the evidence. Dr. Michael Laufer’s expert medical testimony is that if the scissors were
inserted partially open, it is possible (Pg 1441 XIV 98 line 9-12 and Pg 1441 XIV 99 line 6-22).

“You do have physical evidence that links the defendant to that crime scene. You have it with
her car. The positive luminol test and the positive phenolphthalein test tell you there was blood
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in that car. And it wasn’t a false positive because you heard Dan Ford and you heard Louise
Renhard testify that it causes a flashing, kind of like a sparkle when you get a false positive, not
like what you got on this car door”.

(9 App. 1730; Trans. XIX 147 (10-5-06))

Four statements of facts not in evidence and misstates the evidence. The confirmatory DNA tests
scientifically prove that the luminol and phenolphthalein tests did not return positive results for
blood, bur for one or more of the many natural and man-made substances that can cause a
positive reaction. Presumptive tests can only suggest there might be blood present. Confirmatory
tests are what prove that it is blood.

“That does give you some physical evidence that links her to the crime, that's blood.”

(9 App. 1730; Trans. XIX 148 (10-5-06))

Two statements of facts not in evidence. The testimony was the confirmatory tests were all
negative for blood, so there was no blood, and the non-existent blood did not constitute “physical
evidence.”

“She knew the street location, she knew the area where the crime was committed when she told
Dixie”.

(9 App. 1730; Trans. X1X 148 (10-5-06))

Misstates the evidence and States facts not evidence. Dixie testified Blaise described it as near as
street with a hotel name. There was no testimony by Dixie that Blaise “knew the area where the
crime was committed”.

“She knew what major injury that this victim had”

(9 App. 1730; Trans. X1X 149 (10-5-06))

States facts not in evidence. Bailey’s major injury and cause of death was associated with his
head fracture. Bailey’s other major injury contributing to his cause of death was his severed
carotid artery. He also had an injury to his liver, and other injuries to his face and abdomen and
his hands. Blaise never mentions any of these injuries in her statement or to any other person or
to the police when describing the sexual assault she fought off.

“She knew that somebody had tried to move that body”

(9 App. 1730; Trans. XIX 149 (10-5-06))

States facts not in evidence. Blaise said her attacker was alive and “crying” when she left. Since
he was alive there was no body for her to “move”.

“And the only person -- and think about too, she knew what the dumpster enclosure looked like.
When she got to that jail cell at CCDC when she’s being booked in, she’s like yeah, it was just
like this except for | could see through the roof.”

(9 App. 1730; Trans. XIX 149 (10-5-06))

States two facts not in evidence. Blaise never said she knew what the dumpster enclosure looked
like and she didn’t say “it was just like this.” She didn’t describe the wire mesh “ceiling” directly
above one’s head, she didn’t describe the block walls, she didn’t describe the concrete curb
around the base of the enclosure, she didn’t describe the steel doors and she didn’t describe the
dumpster you have to go around to get into the back of the trash enclosure.
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“The only way she was able to describe the place, the body, the injuries, the you know, where it
happened, how it looked, the only way she knew that, ‘cause she was there.

(9 App. 1731; Trans. X1X 150 (10-5-06))

Six statements of facts not in evidence. Misstates the facts in evidence. There is nothing in
evidence that says that Blaise described any of these items. Additionally, the “how it looked”
part misstates the evidence in the officer’s report. The detective didn’t say she said “looked like”
- in the officer’s report by LaRochelle it reads “While at CCDC, Lobato told Detective Thowsen
and | that the incident occurred in a enclosed area similar to the jail cell, but smaller”. Later
added to the report were the words “did not have covering” that excludes the Nevada State
Bank’s trash enclosure, because of it’s most distinctive feature is the wire mesh “covering”
directly above one’s head when standing in it.

ADA William Kephart’s improper closing arguments (130 total)

“They spent $12,000 on an expert to come in here and tell us what we already knew”.

(9 App. 1740; Trans. X1X 186 (10-5-06))

Misstates the facts and improper argument. Brent Turvey testified that he was paid less than
$7,500. Improper to disparage a witness for the defense. They are in effect telling the jury that
the defense spent money on a witness for no good reason. That he was a hired gun for the
defense.

“But we have her words, ladies and gentlemen, her words.... We’re here because of her mouth,
because of what she said. There’s no one else, you heard no one else has said anything about
cutting a man’s penis off in the same vicinity and same time when—from her—other than her”.
(9 App. 1740; Trans. X1IX 186 (10-5-06))

Two statements of facts not in evidence and contrary to the evidence presented at trial. Blaise’s
statement specifically identifies she was assaulted at the Budget Suites on Boulder Highway —
which is eight miles east of the Nevada State Bank, and she identifies it happened over a month
prior to her July 20, 2001 statement.

“And didn’t talk about Dixie at all, except for the fact, the one time when Dixie came in here
and changed her story about what was said about how big this man was. It was never said before,
never heard before until she comes in here after the defense had provided her with an autopsy
report, and they had the audacity to ask her whether or not the State has rehearsed the statements
with her”.

(9 App. 1740; Trans. X1X 186 (10-5-06))

Misstates the evidence. Dixie testified she told the police detectives that interviewed her about
the size of the person who attacked Blaise, but they did not tape that part of her statement.

“Sometimes it gets pretty offensive, ladies and gentlemen, when we’re in a situation what we
have, what we gotta deal with. We’re dealing with the evidence that is presented to us and we’re
presenting it to you. Do you think for a minute that if we wouldn’t have tested any of those items
that we’d be in here, be applauded? *Cause what they’d be saying is just what they argued here,
isn’t it possible that if you would’ve tested those items it would’ve came back that our client
didn’t touch this item or didn’t leave more hair or anything? And they want to -- and there he is
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in the same type of argument and throwing it against us and saying, you know what, possibility
is not reasonable doubt -- or is reasonable doubt”.

(9 App. 1740; Trans. X1X 187 (10-5-06))

States facts not in evidence and improper to make statements to the jury to elicit their sympathy.
None of Blaise’s hair was found at the crime scene.

“Well, ladies and gentlemen, you have to completely throw out all of the statements that the
defendant made, let alone her own statement and what she told other people”.

(9 App. 1740; Trans. X1X 187 (10-5-06))

Misstates the evidence and improper argument. Blaise’s statement describes an assault that took
place at a different location, weeks before Bailey’s murder and involved a dramatically different
event. Here statements to other people were consistent with her police statement on July 20,
2001.

“our experts were right out there, looked at it, took samples of the footprints, and says it was not
blood”

(9 App. 1740; Trans. X1X 188 (10-5-06))

Misstates the evidence. Louise Renhard testified portions of the blood was still damp.

“...even though we had two tests, presumptive tests that said it’s blood”.

(9 App. 1740; Trans. X1X 188 (10-5-06))

Misstates the evidence. Testimony at trial was that presumptive tests can only identify there is a
possibility a substance might be blood. The confirmatory DNA tests proved there was no blood
in her car.

“You know why they found that man to say that, is because they want you to believe that a
person used scissors to kill him and not a knife”.

(9 App. 1740; Trans. X1X 188 (10-5-06))

Improper argument, attacks the honesty and credibility of a defense witness and misstates the
evidence. Kephart not only disparaged the honesty and credibility of a defense witness but also
the honesty of Blaise’s counsel. Michael Laufer testified he didn’t determine scissors until he
examined the photos of Bailey’s wounds. There was no testimony that Blaise’s counsel requested
Laufer do anything improper.

“-- told -- testified before that one times that she remembered seeing the defendant and testified
about the day on the 8th, in the afternoon on the 8th, she went to work that day. She never said
anything about seeing her before she went to work, getting up and seeing her laying on the floor
or laying on the futon or whatever. She went to work, saw her in the afternoon”.

(9 App. 1741; Trans. XIX 190 (10-5-06))

Improper argument, disparages a defense witness and states facts not in evidence. A witness only
answers what they are asked and there was no testimony that Becky Lobato was previously
asked if she saw Blaise on the morning of July 8"

“And for the first time -- and also we hear from Mr. Lobato. He comes in here and now he tells
you that at 7 o’clock in the morning John, who we hear from the first time, came over and woke
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me up and asked me on that particular day, when he was leaving a week later, to help out with
checking with my family when 1’m gone, the first time”.

(9 App. 1741; Trans. X1X 190 (10-5-06))

Improper argument, disparages a defense witness and misstates the evidence. Mr. Lobato was
subpoenaed during the first trial but not called as a witness. It is improper to attack the credibility
of a witness during closing arguments. Regarding John Kraft, they are impinging the integrity of
the witness for not being previously interviewed and subpoenaed. Also it is improper to attack
the credibility of a witness during closing arguments.

“We’re talking about a methamphetamine addict that has problems with methamphetamine”,
(9 App. 1741; Trans. X1X 191 (10-5-06))
States facts not in evidence. There was no testimony that Blaise was a methamphetamine addict.

“says she’s out of control”,

(9 App. 1741; Trans. X1X 191 (10-5-06))

Misstates the evidence. Blaise does not state that in her statement and no expert testimony at trial
provides this information.

“She left, came back to Las Vegas, according to her statement, and spent three days on a binge”.
(9 App. 1741; Trans. X1X 191 (10-5-06))

Three statements of facts not in evidence. Blaise did not say in her statement that she left Las
Vegas, then came back to Las Vegas, and then spent three days on a binge.

“mom’s calling work, mom’s calling Doug, mom’s calling the sheriff’s department, for what she
says in a previous statement -- previous testimony, looking for a truck”.

(9 App. 1741; Trans. X1X 191 (10-5-06))

Misstates the evidence. Sheriff’s Department reported there was no record of a call by the
Lobatos’. (See exhibit OO, James Aleman Affidavit.)

“Who’s talking about the dates of the 2nd? Who’s rehearsing what™?

(9 App. 1742; Trans. X1X 194 (10-5-06))

Two statements of facts not in evidence and improper argument attacking the credibility of every
defense witness who testified about seeing Blaise on July 2", There is no testimony regarding
anyone rehearsing the date of “the 2"’or any other testimony. Improper to attack the credibility
of a witness during closing arguments.

“She went back to Las Vegas, ladies and gentlemen, and did exactly what she told the police, a
three day binge. You have the 6", 7" and 8". And on the 8" day she killed Duran Bailey”.

(9 App. 1742; Trans. X1X 194 (10-5-06))

Four statements of facts not in evidence. Blaise states in her statement that she was on a 14 day
binge, and was up for 3 days preceding the attack, and there was no evidence Blaise was in Las
Vegas on the 6", 7" or 8" or tht she killed Duran Bailey.

“And he wants -- he knows she’s going down to Las Vegas to do methamphetamine. He knows
what the lifestyle is himself. She’s going to Las Vegas to do that”.
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(9 App. 1742; Trans. X1X 195 (10-5-06))

Two statements of facts not in evidence. There is no testimony from Larry Lobato that he knows
Blaise is going down to Las Vegas to do methamphetamine. In fact Doug Twining’s testimony
was he and Blaise did not do any meth from July 9 to 13. Larry Lobato testified that
methamphetamine was available in Panaca from when his family moved there in the 1990s to the
time of his testimony in October 2006.

“She’s going to Las Vegas to do that”.

(9 App. 1742; Trans. X1X 195 (10-5-06))

States facts not in evidence. There is no testimony from anyone that Blaise was going to Las
Vegas to do methamphetamine. In fact Doug Twining’s testimony was he and Blaise did not do
any meth from July 9 to 13.

“She said | got the knife Christmas from my dad. This knife that she no longer has, that she just
happened to get rid of this present from my dad.”

(9 App. 1742; Trans. X1IX 195 (10-5-06))

Misstates the evidence. Steve Pyszkowski testified he saw the knife in June 2001

“Ladies and gentlemen, she went there”,
(9 App. 1742; Trans. X1X 196 (10-5-06))
States facts not in evidence. There is no testimony from anyone at trial that Blaise “went there”.

“she knew where her connects were, she knew where to get dope. And I’m not even telling you
that Duran Bailey was selling her dope. But he knew that he -- he was known to sell dope in the
past”

(9 App. 1742; Trans. X1X 196 (10-5-06))

Misstates the evidence and states facts not in evidence. There is no testimony from anyone that
Blaise did “dope”. There is no testimony that Bailey was known to sell “dope”. There is no
testimony that Bailey was a methamphetamine connection for Blaise. There is no testimony that
Bailey ever sold methamphetamine. The prosecution is misleading the jury by lumping in all
kinds of drugs into one kind called “‘dope”.

“and she is on her three day binge and she’s out looking”

(9 App. 1742; Trans. X1X 196 (10-5-06))

Misstates the evidence and speculation. There is no testimony that the Blaise was on a 3-day
binge during the time frame that Bailey was murdered and it is speculation that “she’s out
looking.” Blaise states in her statement to the police that for 7 days before and 7 days after her
attack she was on methamphetamine, and she had been up for the three days preceding the
attack.

“She finds him, believability that she had met him before.”

(9 App. 1742; Trans. X1X 196 (10-5-06))

Two statements of facts not in evidence There is no testimony that Blaise “finds Bailey” or that
she “had met him before”.
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