IN THE SUPREME COURT OF THE STATE OF NEVADA
KIRSTIN BLAISE LOBATO,
Appellant,
vs.
THE STATE OF NEVADA,

***
)
) Case No. 58913
)
)
)
)
)
)
)
)

Electronically Filed
Aug 07 2012 08:45 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Respondent.

PETITION FOR RECONSIDERATION EN BANC AND REQUEST FOR
EXPEDITED RELIEF
COMES NOW the amicus curiae, the Justice Institute, Proving Innocence, and
the Worldwide Women’s Criminal Justice Network, by and through their counsel
Dustin Dingman, and respectively requests reconsideration en banc, pursuant to
NRAP 40A, of the Panel’s “Order Denying Motion” entered on May 9, 2012. A
petition for rehearing to the Panel was denied on July 25, 2012. The Appellant is
appealing the district court’s denial of her petition for a writ of habeas corpus, and
on March 12, 2012 the Justice Institute filed a timely “Motion For Leave To File
Amicus Curiae Brief” to bring state and federal constitutional issues to the Panel’s
attention that are not adequately addressed in the Appellant’s opening brief filed on
March 5, 2012. The “Motion For Leave To Add [Join] Amicus Curiae,” Proving
Innocence, and the Worldwide Women’s Criminal Justice Network was filed on
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April 5, 2012. The Panel entered an “Order Denying Motion” in which it ruled the
amicus curiae’s brief is “not appropriate in this matter.” The amicus curiae
respectfully submits that reconsideration by the full court is warranted because of
the substantial precedential, constitutional and public policy issues presented. The
amicus curiae also respectfully requests that this Court grant its request pursuant to
NRAP 2 for expedited relief because briefing is underway by the parties, and
normal processing may make this Petition moot.
A. The Panel Failed To Apply The Legal Standard Mandated By NRAP
29(c)(1) & (c)(2) And Relevant Law To Denial Of The Amici’s Brief
The Panel’s Order the Amici’s brief is “not appropriate in this matter,”
materially overlooked the legal standard for evaluating the filing of the Amici’s
brief.1 Panel’s Order, 2. Reconsideration en banc should be granted to address the
substantial precedential issue that there must be uniformity in this Court’s
decisions because public policy precludes this Court from denying the filing of an
amicus brief that meets the requirements of NRAP 29(c)(1) & (c)(2).
Under NRAP 29 the only two factors relevant for this Court’s evaluation of
whether to grant or deny a motion for the filing of an amicus brief are whether the
amicus has an “interest” (c)(1), and if their brief is “desirable” (c)(2).
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The Amici’s brief is attached hereto as Exhibit 1. It is signed and dated, but not
file stamped because it was not filed. (Herinafter, “Amici’s Brief”) The Panel’s
“Order Denying Motion” is attached hereto as Exhibit 2. (Herinafter, “Panel’s
Order”)
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NRAP 29(c)(1)’s requirement that the amicus must have an “interest”
identically tracks Federal Rules of Appellate Procedure (Herinafter, “FRAP”)
29(b)(1).2 NRAP (c)(2)’s requirement that an amicus brief must be “desirable” is a
less stringent standard than FRAP 29(b)(2), which requires that a brief is
“desirable” and that it is “relevant to the disposition of the case.” Id.
Furthermore, NRAP 29(d) exactly tracks the requirement of FRAP 29(c) that
an amicus brief must “indentify the party or parties supported and indicate whether
the brief supports affirmance or reversal.” NRAP 29(d) prevents an amicus from
feigning disinterest for one of the parties or impartiality for the desired outcome.
Yet, in spite of their material legal relevance, the Panel did not consider,
apply or even mention NRAP 29(c)(1) or (c)(2) in denying the filing of the
Amici’s brief. Panel’s Order, 1-3.
This Court has no precedent regarding application of NRAP 29(c)(1) &
(c)(2)3, so federal cases can be looked to for guidance since the standards under
NRAP 29 are equal to or less stringent than their companion federal rules in FRAP
29.
United States Supreme Court Justice Samuel Alito authored a leading
federal ruling when he was a Circuit Court judge, related to the application of
2

FRAP 29 is attached hereto as Exhibit 3.
The Amici can find no precedent by this Court, and neither the State in its
Opposition nor the Panel in its Order Denying Motion cited any precedent by this
Court.
3
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FRAP 29 and what constitutes an amicus curiae’s “interest” ((b)(1)), and that an
amicus brief is “desirable” and “relevant” ((b)(2)). In Neonatology Associates, PA
v. CIR, 293 F. 3d 128 (3rd Cir. 2002), the Appellant was well-represented, the five
amici had a direct special and pecuniary interest in the outcome, and the
Respondent opposed their brief. Id. at 129-30.
Justice Alito specifically rejected that an amicus is impartial and cannot be
motivated by a special interest or pecuniary concerns. Id. at 131-32. He noted that
“Rule 29 requires that an amicus have an “interest” in the case,” Id. at 131, and that:
“… the fundamental assumption of our adversary system that strong
(but fair) advocacy on behalf of opposing views promotes sound
decision making. Thus, an amicus who makes a strong but responsible
presentation in support of a party can truly serve as the court’s friend.
… Parties with pecuniary, as well as policy, interests also appear as
amici in our court. (citation omitted) I thus reject the appellants’
argument that an amicus must be an impartial person not motivated by
pecuniary concerns.” Id. at 131-32. (underlining added)
Justice Alito also specifically rejected that the quality of a party’s
representation has any relevance to the filing of an amicus brief supporting that party:
“Rule 29 does not contain any such provision. … Even when a party is
very well represented, an amicus may provide important assistance to
the court. Id. at 132. (underlining added)
Justice Alito also ruled that determining whether a brief is “desirable”
warrants an expansive interpretation of Rule 29:
“The criterion of desirability set out in Rule 29(b)(2) is open-ended, but
a broad reading is prudent. The decision whether to grant leave to file
4

must be made at a relatively early stage of the appeal. … Under these
circumstances, it is preferable to err on the side of granting leave. If an
amicus brief that turns out to be unhelpful is filed, the merits panel,
after studying the case, will often be able to make that determination
without much trouble and can then simply disregard the amicus brief.
On the other hand, if a good brief is rejected, the merits panel will be
deprived of a resource that might have been of assistance.
… For all these reasons, I think that our court would be well advised
to grant motions for leave to file amicus briefs unless it is obvious that
the proposed briefs do not meet Rule 29’s criteria as broadly
interpreted. … “Even when the other side refuses to consent to an
amicus filing, most courts of appeals freely grant leave to file,
provided the brief is timely and well-reasoned.”” (citation omitted).”
Id. at 132-33. (underlining added)
Based on his analysis of Rule 29’s requirements, Justice Alito ruled, “I
believe that the amici have stated “an interest in the case,” and it appears that their
brief is “relevant” and “desirable” since it alerts the merits panel to possible
implications of the appeal.” Id. at 133. In so ruling Justice Alito specifically
rejected the two arguments in opposition that under Rule 29 the amici be impartial
and support an unrepresented or inadequately represented party. Id. at 130. Those
are substantively the same two arguments the State relied on to oppose the Justice
Institute as amicus and the motion to file the brief. See, “Opposition To Motion
For Leave To Submit Brief As Amicus Curiae,” No. 58913, March 14, 2012, 23.(Herinafter, “State’s Opposition”) Furthermore, neither the State’s Opposition
nor the Panel’s Order disputes the Amici’s “brief is timely and well-reasoned,” so
based on Neonatology the rationale of the State’s Opposition is irrelevant. Id. at
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132-33.
Neonatology substantively mirrors the Ninth Circuit’s precedents regarding
“interest” in Hoptowit v. Ray, 682 F. 2d 1237 (9th Cir. 1982), that the amicus
“acted exclusively on behalf of the points of view taken by the inmates. … There is
no rule, however, that amici must be totally disinterested.” Id. at 1260; and in
Funbus v. California PUC, 801 F.2d 1120 (9th Cir.1986), that the “amici’s direct
interest in the outcome of this litigation” was not relevant, because “they take a
legal position and present legal arguments in support of it, a perfectly permissible
role for an amicus.” Id. at 1125. (underlining added)
The Ninth Circuit’s precedent in Miller-Wohl Co. v. Commissioner of Labor
& Indus., 694 F.2d 203, 204 (9th Cir. 1982) substantively mirrors Neonatology that
a “desirable” amicus brief helps ensure that justice may be done:
“These amici fulfilled the classic role of amicus curiae by assisting in
a case of general public interest, supplementing the efforts of counsel,
and drawing the court’s attention to law that escaped consideration.”
Miller-Wohl, 694 F.2d at 204. (underlining added)
Reconsideration en banc should be granted so this Court can address the
merits of allowing the Amici’s brief to be filed under NRAP 29(c)(1) & (c)(2)
which the Panel failed to do, recognize that NRAP 29(c)(1) & (c)(2) are the
controlling law for the filing of an amicus brief in this Court, and to address the
need for this Court to establish a precedent to maintain uniformity in this Court’s
decisions because public policy precludes this Court from denying the filing of an
6

amicus brief that meets the requirements of NRAP 29(c)(1) & (c)(2).
B. The Panel Misapprehended The Material Fact The State Doesn’t Oppose
The Amicus Curiae Proving Innocence and the Worldwide Women’s
Criminal Justice Network
The Panel’s Order prejudicially misapprehended the material fact that “The
motions are opposed.” Id. at 1. Reconsideration en banc should be granted to
address the substantial precedential issue that there must be uniformity in this
Court’s decisions because public policy precludes this Court from denying the
filing of an amicus brief under NRAP 29(c)(1) & (c)(2) based on material
misapprehensions of fact.
The Panel’s Order misapprehended two material facts. First, contrary to the
Panel’s Order the Respondent (“State”) did not oppose the granting of the motion
for Proving Innocence and the Worldwide Women’s Criminal Justice Network to
join the amicus curiae brief. “Motion For Leave To Add Amicus Curiae, No.
58913, April 5, 2012 (Hereinafter, “Motion To Join”). Second, contrary to the
Panel’s Order the State’s opposition to the filing of the brief was specific to the
amicus the Justice Institute, and the State did not oppose the filing of the brief as
submitted by the amicus Proving Innocence and the World Women’s Criminal
Justice Network. State’s Opposition, 3.
The Panel’s Order materially misapprehended those facts by automatically
extending the State’s objection to the Justice Institute as not impartial to the other
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two amicus curiae the State doesn’t oppose. Panel’s Order, 1-3.
Since the Panel’s Order specifically cited its misapprehension of fact – “the
motions were opposed,” Id. at 1 – it cannot reasonably be argued it was not
material to its decision.
The motion to join clearly stated without opposition by the State: “The
amicus curiae, the Justice Institute, Proving Innocence, and the WWCJN are nonprofit public interest organizations that are specifically interested in postconviction cases involving an Appellant claiming actual innocence. …
Consequently, this Court’s understanding of issues in Lobato’s Opening Brief and
its correct application of law to those issues is of paramount “interest” to each of
the amicus curiae. See, NRAP 29(c)(1).” Motion To Join, at 2-4. Neither did the
State oppose the filing of the amicus brief by Proving Innocence and the
Worldwide Women’s Criminal Justice Network as not meeting the relevant factors
under Miller-Wohl, and “Consequently, “an amicus brief is desirable,” NRAP
29(c)(2).” Motion To Join, at 7. (underlining added)
Reconsideration en banc should be granted so this Court can address the
issue that the Panel’s Order was substantively based on two material
misapprehensions of fact, and public policy precludes this Court from denying the
filing of an amicus brief that meets the requirements of NRAP 29(c)(1) & (c)(2).
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C. The Panel Misapprehended Material Facts And Overlooked The
Controlling Law That The State Made No Substantive Opposition To Amicus
Curiae The Justice Institute
The Panel’s Order prejudicially misapprehended material facts and
overlooked material questions of law related to the State’s opposition to the amicus
curiae the Justice Institute. Reconsideration en banc should be granted to address
the substantial precedential issue that there must be uniformity in this Court’s
decisions because public policy precludes this Court from denying the filing of an
amicus brief that meets the requirements of NRAP 29(c)(1) & (c)(2).
The State’s opposition to the Justice Institute as amicus curiae was based on
their arguments it is not impartial in the instant case and that Lobato’s pro bono
counsel is adequate. State’s Opposition, at 3-4.
The State’s opposition to the Justice Institute as amicus curiae has no legal
relevance under NRAP 29(c)(1) because an amicus must have an interest in the
case, while NRAP 29(d) requires that an amicus cannot be impartial to the
outcome. See also, Hoptowit, 682 F. 2d at 1260; Funbus, 801 F.2d at 1125; and
Neonatology, 293 F. 3d at 131-3. Furthermore, NRAP 29(d) bars an amicus from
pretending to be impartial about the outcome – because it requires a public
declaration of which party their brief supports and the relief it seeks for that party.
There is no question the Justice Institute satisfies NRAP 29(c)(1) because
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the State argued it has an interest and is not impartial, State’s Opposition, 3-4, and
in accordance with NRAP 29(d)’s requirement, the Amici’s Brief states it supports
Lobato’s opening brief and the granting of relief to her. Id. at 1.
The State’s opposition to the Justice Institute as amicus curiae is also legally
irrelevant because whether the Amici’s brief is “desirable” under NRAP 29(c)(2) is
unrelated to the quality of Lobato’s representation – because the only factor is the
brief’s possible assistance to this Court. See e.g., Neonatology, 293 F. 3d at 132.
The Amici’s Brief correctly supplements the efforts of Lobato’s counsel with law
and arguments that assist this Court to have a more comprehensive and accurate
legal framework to understand the issues. Id. at 132-3; and Miller-Wohl, 694 F.2d
at 204.
The State made no valid legal objection under NRAP 29(c)(1) & (c)(2) to
the Justice Institute as amicus curiae and the filing of the Amici’s brief, and the
Panel’s Order made no finding the State did so. State’s Opposition, 2-4; Panel’s
Order, 1-3.
Reconsideration en banc should be granted so this Court can address the
issue that the Panel’s Order was substantively based on the misapprehension of
material facts and material questions of law, and the precedential issue that public
policy precludes this Court from denying the filing of an amicus brief that meets
the requirements of NRAP 29(c)(1) & (c)(2).
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D. The Panel’s Order Relied On A Rationale That Misapprehended
Material Facts And Overlooked The Relevant Law
The Panel’s Order prejudicially misapprehended material facts and
overlooked material questions of law in denying the filing of the Amici’s brief.
Reconsideration en banc should be granted to address the substantial precedential
issue that there must be uniformity in this Court’s decisions because public policy
precludes this Court from denying the filing of an amicus brief that meets the
requirements of NRAP 29(c)(1) & (c)(2).
The Panel’s Order relied on the rationale that “The issues addressed in the
proposed amicus brief are addressed in the 129-page opening brief and it does not
appear that the amicus “add[s] something distinctive to the presentation of the
issues;” rather, it appears that the amicus is “serving as a mere conduit for the
views of one of the parties.”” Panel’s Order, at 2-3.
The Panel’s Order cites no court ruling or statute supporting that either of its
conclusions warrants denial of the Amici’s motion and the filing of its brief, and it
is materially contrary to NRAP 29(c)(1), (c)(2) and (d), and the relevant holdings
in Miller-Wohl, Hoptowit, Funbus and Neonatology. In fact, the above quote relied
on by the Panel is the opinion of a law professor in a legal text that was
unsupported by reference to any court ruling. Panel’s Order, at 2-3. The Panel’s
Order de facto elevated the professor’s unsupported personal opinion to the
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equivalent of being a precedent of this Court relied on to justify denial of the filing
the Amici’s brief.
The Panel materially overlooked that the Amici are required by NRAP
29(c)(1) and the applicable case law to have an “interest,” and that under NRAP
29(c)(2) and the applicable case law to be “desirable” the Amici’s brief is required
to serve as a “conduit for the views of one of the parties” by supporting that party,
and thus not be impartial. See NRAP 29(d).
The Panel’s Order also overlooks that an amicus brief is limited to issues
raised in a party’s brief, so there is no legal authority for the Panel’s rejection of
the Amici’s brief based on the fact it correctly addresses issues in Lobato’s
opening brief. Panel’s Order, 2-3. See, Preservation Coalition, Inc. v. Pierce, 667
F.2d 851, 861-62 (9th Cir. 1982) (Amicus cannot raise issues not raised by a
party.); Riverkeeper, Inc. v. Collins, 359 F.3d 156, 163 n. 8 (2nd Cir. 2004) (Court
would not consider issues not raised by the petitioner.); Bano v. Union Carbide
Corp., 273 F.3d 120, 127 n. 5 (2nd Cir. 2001) (Court would not consider issues only
raised by the amicus.); Eldred v. Reno, 239 F.3d 372, 378 (D.C. Cir. 2001) (Issue
only raised by an amicus is not proper.); and, Resident Council of Allen Parkway
Village v. U.S. Dept. of Housing & Urban Development, 980 F.2d 1043, 1048-50
(5th Cir. 1993) (Amicus cannot expand scope of appeal by raising issues not raised
by a party to the appeal.)
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Furthermore, the Panel’s Order prejudicially misapprehended the material
fact that the Amici’s brief is prima facie “desirable” under NRAP 29(c)(2) and
distinct from Lobato’s opening brief by supplementing its arguments and drawing
attention to law that it doesn’t raise. See, Miller-Wohl, 694 F.2d at 204; and,
Neonatology, 293 F. 3d at 133. The arguments related to the five grounds raised in
the Amici’s brief are supported by 37 case citations that include nine U.S. Supreme
Court cases. Amici’s Brief, ii-iv. In contrast, Lobato’s opening brief cites only two
cases in support of those five grounds.4 Lobato’s Opening Brief, 118-119, 122-125.
Each of the five grounds argued in the Amici’s brief involve significant
matters of public importance because they concern state and federal constitutional
issues related to due process, a fair trial, effective assistance of counsel, and the
facts support Ms. Lobato’s actual and factual innocence.5 Amici’s Brief, 2-28. The
Amici’s brief clearly meets the requirements of NRAP 29(c)(2) and the case law
because it presents arguments and controlling or relevant Nevada Supreme Court
and Federal Circuit and U.S. Supreme Court precedents related to those grounds
that are not addressed in Lobato’s opening brief. Id.
Reconsideration en banc should be granted so this Court can address the
precedential issue that the Panel’s Order was substantively based on the Panel’s

4

The five grounds are 59, 64, 72, 74 and 77.
Neither the State’s Opposition or the Panel’s Order disputes Lobato’s is “a case of
general public interest.” Miller-Wohl, 694 F.2d at 204.
5
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material misapprehension of fact and that it overlooked material questions of law
in its Order denying the filing of the Amici’s brief, and public policy precludes this
Court from denying the filing of an amicus brief that meets the requirements of
NRAP 29(c)(1) & (c)(2).
E. The Panel’s Order Based On Misapprehended Material Facts and
Overlooked Law Creates The Appearance Of Viewpoint Discrimination Against
Lobato
The Panel’s Order based on misapprehended material facts and overlooked
law creates the appearance of viewpoint discrimination against Lobato.
Reconsideration en banc should be granted to address the substantial precedential
issue that public policy precludes this Court from denying the filing of an amicus
brief that meets the requirements of NRAP 29(c)(1) & (c)(2).
This Court has granted the filing of one or more amicus briefs in at least 18
appeals involving a criminal case since 1999.6
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The 18 cases involved 6 habeas appeals and 12 direct appeals. The 18 cases are:
Gutierrez vs. State, No. 53506; Nunnery v. State, 127 Nev. ___; 263 P.3d 235
(2011); Higgs v. State, 126 Nev. ___, 222 P.3d 648 (2010); Nika v. State, 124 Nev.
1272, 198 P.3d 839 (2008); Rubio v. State, 124 Nev. ___, 194 P.3d 1224 (2008);
Picetti v. State, 124 Nev. 782, 192 P.3d 704 (2008); Fergusen v. State, 124 Nev.
___, 192 P.3d 712 (2008); O’Neill v. State, 123 Nev. 9, 153 P.3d 38 (2007);
McConnell v. State, 121 Nev. 25, 107 P.3d 1287 (2005); Means v. State, 120 Nev.
1001, 103 P.3d 25 (2004); Johnson v. State, 118 Nev. 787, 59 P.3d 450 (2002);
Gonzales v. State, 118 Nev. 590, 53 P.3d 901 (2002); Gebers v. State, 118 Nev.
500, 50 P.3d 1092 (2002); Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001);
Collman v. State, 116 Nev. 687, 7 P.3d 426 (2000); Fullerton v. State, 116 Nev.
14

It is inconceivable this Court would not grant a motion for amicus briefs in
support of the State in Lobato’s case submitted by the Nevada Attorneys for
Criminal Justice, the Office of the Nevada Attorney General, and the Washoe
County District Attorney, who are unmistakably aligned with the State’s interest.
That is exactly what this Court did in Nunnery v. State, 127 Nev. ___; 263 P.3d
235, 241 (2011), decided in October 2011. Furthermore, this Court ordered the
filing of two amicus briefs for the Appellant. Id. at 241.
In Gutierrez vs. State, No. 53506, that is submitted for decision, this Court
ordered the filing of an amicus brief supporting Gutierrez. “Order Granting
Motions,” No. 53506, filed November 20, 2009. The Amici’s brief in the instant
case raises more constitutional issues than the amicus brief in Gutierrez. “Amicus
Brief,” No. 53506, filed December 14, 2009.
The three Amici are among the relatively few “actual innocence”
organizations, and they have an interest in supplementing the efforts of Lobato’s
pro bono counsel and drawing this Court’s attention to relevant state and federal
constitutional issues. Miller-Wohl, 694 F.2d at 204. Yet, even though as explained
above the facts, NRAP 29(c)(1), (c)(2) and (d), and case law clearly supports the
filing of the Amici’s brief, the Panel’s Order misapprehended material facts and

906, 8 P. 3d 848 (2000); Gaines v. State, 116 Nev. 359, 998 P.2d 166 (2000);
Labastida v. State, 115 Nev. 298, 986 P.2d 443 (1999).
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overlooked the controlling NRAP rules and case law. Justice Alito’s concern
expressed in Neonatology is directly applicable to the situation created by the Panel’s
Order: that this Court would undoubtedly be open to assistance by a possible amicus
for the State, but not for Lobato:
“A restrictive policy with respect to granting leave to file may also
create at least the perception of viewpoint discrimination. Unless a
court follows a policy of either granting or denying motions for leave
to file in virtually all cases, instances of seemingly disparate treatment
are predictable. A restrictive policy may also convey an unfortunate
message about the openness of the court.” Neonatology, 293 F. 3d at
133. (underlining added)
“The perception of viewpoint discrimination” under the circumstances of
Lobato’s appeal and the Panel’s denial of the Amici’s brief is magnified because
the State is represented by lawyers skilled in post-conviction appeals and they have
at their disposal the combined legal expertise of the Clark County District
Attorney’s Office and the Nevada State Attorney General’s Office to assist them.
In contrast, Lobato is an indigent high school graduate represented by a pro bono
civil lawyer with a small firm and no previous post-conviction experience. The
Amici’s brief provides a minimal sense of fairness to the inherently unequal
contest. This Court ordered amicus briefs in Nunnery who was represented by three
Clark County Special Public Defenders, and in Gutierrez who is represented by
three Federal Public Defenders – while Lobato is represented by a lone pro bono
counsel. Nunnery, 263 P.3d 235, 241; and, Gutierrez, No. 53506, Party
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Information, Nevada Supreme Court website last viewed August 5, 2012.
Reconsideration en banc should be granted so this Court can dispel “the
perception of viewpoint discrimination” decried by Justice Alito and address the
precedential issue that the Panel’s Order was substantively based on the
misapprehension of material facts and material questions of law, and that public
policy precludes this Court from denying the filing of an amicus brief that meets
the requirements of NRAP 29(c)(1) & (c)(2).
F. The Panel Failed To Recognize The Appellant’s State And Federal
Constitutional Rights Are Implicated By The Panel’s Failure To Order Filing
Of The Amici’s Brief
The Panel’s Order based on misapprehended material facts and overlooked
law implicates Lobato’s state and federal constitutional rights to due process, a fair
trial, and effective assistance of counsel that are argued in the Amici’s brief, and
her right to equal protection of the law. Reconsideration en banc should be granted
to address the substantial constitutional issue involving Lobato’s constitutional
rights and that public policy precludes this Court from denying the filing of an
amicus brief that meets the requirements of NRAP 29(c)(1) & (c)(2).
The five grounds argued in the Amici’s brief involve significant matters of
public importance because they concern state and federal constitutional issues
related to due process, a fair trial, effective assistance of counsel, and that the facts

17

support Ms. Lobato’s actual and factual innocence. Amici’s Brief, 2-28. The Amici
cite 37 cases – including nine U.S. Supreme Court cases – in support of its
arguments whereas Lobato’s opening brief only offers two cases in support of
those five grounds. Id., Lobato’s Opening Brief, 118-119, 122-125. On its face the
Amici’s brief presents significant legal support for Lobato’s opening brief that it is
known this Court will not consider if the Amici’s brief is not filed, because it
presents arguments and controlling or relevant Nevada Supreme Court and federal
circuit and U.S. Supreme Court precedents related to those grounds that are not
addressed in Lobato’s opening brief. Id.; Amici’s Brief, 2-28.
As stated above, this Court has ordered the filing of one or more amicus
briefs in at least 18 appeals involving a criminal case since 1999. Those cases
include the Nunnery case decided 10 months ago in which this Court ordered the
filing of five amicus briefs – 2 for the Appellant and 3 for the State. Nunnery, 127
Nev. ___; 263 P.3d 235, 241. It is a violation of Lobato’s state and federal
constitutional rights to due process and equal protection if she is not treated by this
Court the same as other similarly situated prisoners with an appeal before this
Court in which an amicus files (or filed) a motion under NRAP 29 to file an
amicus brief. That is exactly what the Amici have done in the instant case. For
more than 90 years this Court and the U.S. Supreme Court have acknowledged,
“Equal protection of the law has long been recognized to mean that no class of
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EXHIBIT
1

EXHIBIT
2

The literal definition of an "amicus curiae" is friend of the
court, not friend of one of the parties; however, it has become accepted
that amicus curiae may assume an adversarial role.

Ryan v. Commodity

Futures Trading Com'n, 125 F.3d 1062, 1063 (7th Cir. 1997).
Nevertheless, there must remain some limitations on permitting amicus

See id. Accordingly, the Seventh

curiae to participate in an appeal.

Circuit has explained that participation by amicus curiae would normally
be appropriate:
when a party is not represented competently or is
not represented at all, when the amicus has an
interest in some other case that may be affected by
the decision in the present case . . . , or when the
amicus has unique information or perspective that
can help the court beyond the help that the
lawyers for the parties are able to provide.
Id. The Ninth Circuit's opinion in Miller-Wohl Co. v. Com'r of Labor and

Industry, 694 F.2d 203 (9th Cir. 1982), cited by the moving parties,
appears consistent with this position. The Ninth Circuit explained that an
amicus curiae is not a party but that its "classic role" is to assist in cases
of general public interest and to supplement the efforts of counsel by
drawing the court's attention to law that might have escaped
consideration. Id. at 204.
Consistent with this case law and our review of the other
authority presented by the parties, we conclude that the appearance of the
Justice Institute, Proving Innocence, and the Worldwide Women's
Criminal Justice Network as amici curiae is not appropriate in this
matter. The issues addressed in the proposed amicus brief are addressed
in the 129-page opening brief and it does not appear that the amicus
"add[s] something distinctive to the presentation of the issues;" rather, it
SUPREME COURT
OF
NEVADA

(0) 1947A

2

appears that the amicus is "serving as a mere conduit for the views of one
of the parties." 16AA Charles Alan Wright et al., Federal Practice and
Procedure § 3975, at 313 (4th ed. 2008). Accordingly, we deny the motions
received on March 12, 2012, and April 5, 2012, and direct the clerk of this
court to return the proposed amicus brief received on March 13, 2012.
It is so ORDERED.

cc: Gallian Wilcox Welker Olson & Beckstrom, LC
Attorney General/Carson City
Clark County District Attorney
Dustin L. Dingman
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EXHIBIT
3

FRAP Rule 29

Page 1 of 2

Search

FRAP 29. Brief of an Amicus Curiae
(a) When Permitted.
The United States or its officer or agency or a state may file an amicus-curiae brief without the consent of the parties or
leave of court. Any other amicus curiae may file a brief only by leave of court or if the brief states that all parties have
consented to its filing.
(b) Motion for Leave to File.

CASE-FILING
The motion must be accompanied by the proposed brief and state:
Electronic payment instructions
Fee schedule
Forms and instructions

(1) the movant’s interest; and
(2) the reason why an amicus brief is desirable and why the matters asserted are relevant to the
disposition of the case.

Links
(c) Contents and Form.
Notices
Media information

An amicus brief must comply with Rule 32. In addition to the requirements of Rule 32, the cover must identify the party
or parties supported and indicate whether the brief supports affirmance or reversal. An amicus brief need not comply
with Rule 28, but must include the following:

Rules
(1) if the amicus curiae is a corporation, a disclosure statement like that required of parties by Rule 26.1;

Quick Links
(2) a table of contents, with page references;
Admitted Attorneys
Appellate Filer Registration
Directory
E-filing Events Glossary
File a Document (PC) (Mac)
Find a Case (through 12/31/2009)
Find a Case (01/01/2010 forward)
Forms & Instructions

(3) a table of authorities — cases (alphabetically arranged), statutes and other references to the pages of
the brief where they are cited;
(4) a concise statement of the identity of the amicus curiae, its interest in the case, and the source of its
authority to file;
(5) unless the amicus curiae is one listed in the first sentence of Rule 29(a), a statement that indicates
whether:

Notices
PACER

(A) a party’s counsel authored the brief in whole or in part;

Rules
Working with PDFs

(B) a party or a party’s counsel contributed money that was intended to fund preparing or
submitting the brief; and
(C) a person — other than the amicus curiae, its members, or its counsel — contributed
money that was intended to fund preparing or submitting the brief and, if so, identifies each
such person;
(6) an argument, which may be preceded by a summary and which need not include a statement of the
applicable standard of review; and
(7) a certificate of compliance, if required by Rule 32(a)(7).
(d) Length.
Except by the court’s permission, an amicus brief may be no more than one-half the maximum length authorized by
these rules for a party’s principal brief. If the court grants a party permission to file a longer brief, that extension does
not affect the length of an amicus brief.
(e) Time for Filing.
An amicus curiae must file its brief, accompanied by a motion for filing when necessary, no later than 7 days after the
principal brief of the party being supported is filed. An amicus curiae that does not support either party must file its brief
no later than 7 days after the appellant’s or petitioner’s principal brief is filed. A court may grant leave for later filing,
specifying the time within which an opposing party may answer.
(f) Reply Brief.
Except by the court’s permission, an amicus curiae may not file a reply brief.
(g) Oral Argument.
An amicus curiae may participate in oral argument only with the court’s permission.
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