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| had been over periodically. | don’t remember what dates

1|TRAN Mc 7 8 ox AW " 1 A
2 - . . 2 lwhat times but periodically throughout the week | had been there.
3 COPY eﬁmg"‘c;;:?m 3 Q Okay. But you know you saw her on July 4™ and you knoy
4 DISTRICT COURT 4|lsaw on July 877
5 CLARK COUNTY, NEVADA 5 A Yes.
6 ||[THE STATE OF NEVADA ) 6 Q Now, after the defendant was arrested there came a time \
7 Plaintiff, g CASE NO. C177394 7 lyou discussed this case with her mom, Becky Lobato, didn’t there?
8 vs. 3 DEPT. NO. Ii 8 A Yes.
9 [KIRSTIN BLAISE LOBATO, ; 9 0 And in discussing with Becky is when you realized the datt
10 Defendant. ; 10 lwas when you called your mother at her house in the garage?
11 1 A Yes.
12 BEFORE THE HONORABLE VALORIE J. VEGA, DISTRICT JUDGE 12 Q How many times have you talked to Becky Lobato about t
13 THURSDAY, MAY 16, 2002 13 A Not very often. There was just a few times if the newspa
14 14 lcome out or something like that, but.
15 RECORDER'S TRANSCRIPT RE: 15 Q But you did discuss dates with her after the defendant wa
16 JURY TRIAL ,
VOLUME 7 - DAY 9 16 forrested?
17 17 A Yes.
18 [APPEARANCES: 18 MS. DIGIACOMO: Nothing further.
19 For the State: SANDRA DiGIACOMO, ESQ. 19 MS. NAVARRO: | have no further questions for this witness, Ju
20 Deputy District Attomey 20 THE COURT: You may step down from the witness stand. And
WILLIAM KEPHART, ESQ. -
21 Deputy District Attorney 21 fmay call your next witness.
2 For the Defendant: . PHILIP KOHN, ESQ. 2 MS. NAVARRO: Thank you, Judge.
s Special Public Defender 2 The defense calls Mr. George Schiro.
4 Special Public Datonder " GEORGE SCHIRO
!5 {Recorded by: SHARLEEN NICHOLSON, Court Recorder 25
vIiI - 13
001100 001316
| [having been called as a witness by the Defense, being first duly sworn, 1 THE COURT: Motion granted.
2 [[testified as follows: 2 Q (By Ms. Navarro} Mr. Schiro, ask you to explain briefly what areas
3 THE CLERK: State your name, spelling it for the record, please. 3 |fin forensic science have you been qualified as an expert in?
4 THE WITNESS: Sorry. 4 A I’'ve been qualified in forensic DNA analysis, forensic serology,
5 THE COURT: Everything in this courthouse is put together with spit and 5 lwhich is the examination of blood and body fluids, crime scene investigation,
6 [scotch tape right now because we’re getting ready for the Regional Justice 6 [lcrime scene reconstruction, blood spatter analysis, shoe print identification,
7 [|Center to be completed. 7 |llatent fingerprint development and projectile trajectory reconstruction also.
8 THE WITNESS: My name is George Schiro, S-c-h-i-r-o. 8 Q And, sir, do you perform these services for free?
9 DIRECT EXAMINATION 9 A No, | do not.
10 iBY MS. NAVARRO: 10 Q And how much are you receiving for your testimony here today?
11 Q Mr. Schiro, how are you employed? 11 A My hourly rate for doing this kind of work is $125 an hour and |
12 A I’'m employed as a forensic chemist DNA technical leader at the 12 |receive $1,000 a day for testimony.
13 [[Acadia Ana Criminalistic’s Laboratory in New Iberia, Louisiana. 13 Q And are you being paid for your services or your expert opinion?
14 Q And what education have you received? 14 A I’m being paid for my time and services.
15 A | have a master of science degree in industrial chemistry forensic 15 Q Are you familiar with the case of State versus Kirstin Lobato?
16 [lscience from the University of Central Florida. | have a bachelor of science 16 A Yes.
17 [degree in microbiolqu from Louisiana State University. 17 Q And what have you reviewed in preparing for your opinion and
18 Q And please tell the jury, briefly, some of your experience in the 18 [ftestimony today?
19 [ffield. 19 A I’ve reviewed numerous documents associated with the case, this
20 MR. KEPHART: Your Honor, for -- I’ve had an opportunity to review his 20 [lwould include photographs, reports, diagrams, and | think that about covers all
21 |CV, the State would submit that he’s an expert with regards to forensic 21 fithe documentation. .
22 fbiology specimens. ) 22 Q I’'m going to call your attention to the presumptive blood tests that
23 THE COURT: You’d so offer him? - 23 [lwere performed in this case. Woﬁld you please explain to us what is involved
24 MS. NAVARRO: Yes. Offer him as an expert in forensic science. 24 llin blood examination?
25 25

VII - 14

001417

VII - 15

001418

001



Michelle
Text Box
001



A Whenever we do examination for biood, one of the first things we

do is we'll look at an object and see, well, is there anything on there that looks

[§]

peroxide is part of the process that we use in our presumptive tests. And

some tests are more sensitive than others. And some are a little more specific

2
3 Jlike blood. And we do this because blood has a fairly characteristic 3 llthan others.
4 lappearance, it's that reddish brown color. 4 After we've gotten an object that could be potentially blood, the
5 And, also, whenever we’re looking for bloodstains, blood is very 5 llnext thing that we’'ll do is we’ll run a confirmatory test on it. And we usually
6 [[difficult to eradicate. Very difficult to clean up. It has a tendency to seep into 6 ldo this by seeing if there's any human hemoglobin present in the stain. And
7 [things. To get into carpet padding. Into threads. Into various things. So, we 7 [human -- well, hemoglobin itself is what gives blood its red color.
8 ldo a visual examination first. 8 So, that’s -- once we’ve determined that it might be biood, we'll
9 Then, if we see something that appears to be blood, we’ll go 9 lgo ahead and run this confirmatory test on it. If that comes up positive for
10 [ahead and we’ll do what's called a presumptive test. Okay. A presumptive 10 [lblood, we'll be able to call it human blood. And at that point we would then
11 test is just a test. It's a screening tool. It’s an inexpensive test that we can 11 jgo ahead and do identification tests, such as DNA analysis on it.
12 lluse to determine if a substance might be blood. 12 Q Okay. Are you familiar with the presumptive tests that were done
13 The problem with the presumptive tests are that they also are 13 [in this case, the luminol and the phenolphthalin?
14 lassociated with what we call false positives, meaning that things other than 14 A Yes.
15 |blood will react with these tests that we do. 15 Q And tell us a little bit about your experience with those two.
16 In cases where we can’t visualize a bloodstain, luminol may be 16 A Well, luminol is a very sensitive chemical. It can detect very
17 jlused in order to attempt to see if there were any areas that could potentially 17 fminute traces of blood. It's -- the problem with it, though, is that it's so
18 |[be blood. 18 Isensitive that it will give a lot of false positives.
19 Once we've gotten an area that we’ve determined this might be 19 Phenolphthalin will also give false positives. However, it won't
20 lblood, we go ahead and as | said we do our presumptive tests. And the 20 fgive -- it won’t detect the lower levels that luminol will, but they’ll both detect
21 [[presumptive tests, whether it’s fuminol or phenolphthalin work on the same 21 [the same types of false positives. And these false positives usually include
22 fiscientific principles. And a lot of you've probably experienced this if you even 22 lchemical oxidants such as bleach,_rust, copper salts, these sort of things.
23 [gotten a cut on your hand, you've put hydrogen peroxide on it and the 23 fAlso, some certain types of plant products will also give false positives. These
24 [|hydrogen peroxide bubbles and fizzes. Well, that reaction with the hydrogen 24 [litems are call plant peroxidases and they can also give a false positive. Also,
25 25
VII - 16 VII - 17
001419 001420
1 [[bacteria can cause false positives, as well as certain animal products. 1lpresumptive tests for human blood?
2 So, again, we just use these as an inexpensive screening tool to 2 A Yes.
3 Q | show you what’s been marked as State’s Exhibit 112 through

3 ldetermine what needs further testing.

4 Q When you refer to the plant peroxidases?

5 A Yes.

6 Q What would be an example of that?

7 A Plant peroxidases are found throughout the plant kingdom. And
8 [lliterature has shown that certain vegetable materiais will give these false

9 lpositives, | believe apples, apricots, beans, Jerusalem artichokes, carrots,

10 Jlonions, horseradish, turnips and | think dandelion root and onions will also give

11 ||-- could give these false positives. That’s what’s been documented in the

12 ffliterature.

13 Q And when you talk about the animal material, what are you
14 [lspecifically talking about there?
15 A Other animal -- animals have -- also have blood that could give a

16 |reaction. They also have -- you may also find it in pus, in spinal fluid, brain
17 |matter from different animais also -- could also give a false positive for blood.

And could animals have biood in their stool or in their urine?

18 Q

19 A Yes.

20 Q Could animais have blood in their vomit?

21 A Yes. ’

22 Q Could humans have blood in their vomit?

23 A Yes.

24 Q Are you aware what the results were in this case of the
25
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4][115. Have you seen this picture before (indicating)?

5 A Yes.

6 Q And is that the picture of the baseball bat?

7 A Yes.

8 Q Do you know what test was performed on that?

9 A I believe a phenolphthalin test was performed on that.

10 (o} And the resuits of that test?

11 A It was negative for blood.

12 Q Have you seen this photograph before (indicating), this is State’s
13 [Exhibit Number 114?

14 A Yes.

15 Q And what is that?

16 A It looks like a car door that is showing a positive luminol reaction.
17 Q Is this a typical luminol reaction that you would see?

18 A Yes.

19 Q Showing you State's Exhibit 113 (indicating).
20 A Yes, I've seen that photo before.
21 Q And is that the car seat --

2 A It appears to be the car seat. [t appears to have luminol on it.

23 fAnd the luminol appears to be reacting all over the seat, parts of the seat.
24 Q Is that a typical reaction that you would see with luminol?
VII - 19
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1 A You would see this reaction but luminol has a very short sheif life, 1 Iisensitivity of the test.

2 [lit lasts about 20 minutes and, after awhile, it will begin making lots of thing 2 Q So, you're saying the Hema Trace, is that also a presumptive test?

3 |fiuoresce when you start applying it. And that could be what this possibly is. 3 A No, that’s a confirmatory test for blood. The other thing is -- in

4 Q So, this indicates to you a possibility of it reacting because of the 4 [[the reports that | read -- is that they did a DNA quanitation (sic) on the stains

5 [shelf life being expired? 5 Ithat were tested. And one of the things that we do when we do a DNA

6 A Yes. 6 lquanitation is we try and determine how much human DNA is present. And

7 Q Showing you Exhibit 112 and that’s the red and white car seat 7 |from what | reviewed, no human DNA was detected in those -- from those

8llcover. You seen this picture before (indicating)? 8 [stains.

9 A Yes. 9 Q So, the two confirmatory tests that Mr. Wahl used, Mr. Tom Wahl
10 Q And is that a typical luminol reaction there? 10 lused, were the Hema Trace and the DNA guanitation test and they were both
11 A Yes. 11 [negative and that is significant to you in your opinion?

12 Q Having seen the materials and read the reports in this case and 12 A That's correct.
13 llooked at the photographs with your experience, have you reached any 13 Q How do you know that the Hema Trace is more sensitive than the
14 [conclusions in this case about the results of those luminol tests? 14 lphenolphthalin?
15 A Yes, based on the documentation that | reviewed in my opinion 15 A Well, as | said when | was with the Louisiana State Police, we did
16 ||it’s not human blood. 16 flan internal validation test of the -- compared the Hema Trace and the
17 Q And why do you think that? 17 [phenolphthalin test. And our findings, within our laboratory and using our
18 A Well, one of the tests that were used as a confirmatory test was 18 [reagents was that the Hema Trace was a hundred times more sensitive than
19 fwhat they call a Hema Trace test. And the Hema Trace test in validation 19 fithe phenolphthalin.
20 jstudies that we did when | was with the Louisiana State Police Crime Lab, we 20 Q Now, you said your opinion is that in this case these results were
21 (ffound that the Hema Trace tests were 100 times more sensitive than the 21 [jnot indicative of human blood, correct?
22 [[phenolphthalin test. ) 22 A Correct.
23 And if you get a positive phenolphthalin, if it was human biood 23 Q Are you aware that my client had been attacked back in May and
24 fyou would expect a positive Hema Trace also, because of the greater 24 lhad gotten some blood on her?
25 25
VII - 20 VII - 21
001423 001424
1 A Yes. 1 THE COURT: All right.
2 Q And received blood on her while she was in her car even? 2 MS. NAVARRO: Didn’t mean anything by it.
3 MR. KEPHART: Your Honor, I'm going to object to the term -- 3 MR. KEPHART: Your Honor, could | have a ruling with regards to that,
4 THE COURT: Sustained. 4 |[Your Honor?
5 MR. KEPHART: Thank you. I'd ask that the answer be stricken as to the 5 THE COURT: She’s withdrawing and she’s going to restate it, so --
6 flquestion: Are you aware that my client was attacked in May. 6 MR. KEPHART: Thank you.
7 THE COURT: Sustained. 7 THE COURT: -- the prior will be stricken.
8 MS. NAVARRO: Okay. I'll rephrase it. 3 MR. KEPHART: Thank you.
9 THE COURT: So stricken. 9 Q (By Ms. Navarro) If it was human blood that was found, could
10 Q (By Ms. Navarro) Are you aware that there is testimony in this 10 [[you tell how old the blood was?
11 [[case that my client alleges that she was attacked back in May and then 11 A No.
12 [[received some blood on her person, on her clothing, as well as possibly in the 12 Q How about if there was a prior accident in the car, you still
13 jcar? 13 jcouldn’t tell how old it was?
14 A Yes. 14 A That's correct.
15 Q And would that make any difference to you in your conclusion? 15 Q And your opinion that this is not human blood is based on the
16 A No. 16 [results of the confirmatory test being negative?
17 Q You still do not believe that it's human blood? 17 MR. KEPHART: Your Honor, asked and answered.
18 iA That's correct. 18 THE COURT: Overrule.
19 Q If it was human blood, as the State insists, could you tell how old 19 Q (By Ms. Navarro) You can answer.
20 [[the biood was? 20 A Could you repeat the question, I'm sorry.
21 Q Yes. Your opinion -- well, I'll ask you, is your opinion that this is

21 A No, there's no way to age bloodstains.
22 MR. KEPHART: Your Honor, I’'m going to object as well to Miss
23 [Navarro’s dissertation that the State insists that it's human blood.
24 MS. NAVARRO: I'll rephrase the question, Judge.
25
vii - 22
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22 |jnot human blood based solely on the two confirmatory tests that were
23 lperformed in this case that showed negative results?

24 A That's correct.

VII - 23

001426

003



Michelle
Text Box
003


Q Now, Mr. Schiro, you also had mentioned that you are an expert
in latent fingerprints. What have you reviewed in this case in regards to the

fingerprint analysis performed?
A Let me clarify, I’'m an expert in latent fingerprint development.

Q Thank you. And what materials have you reviewed in regard to

this case and the fingerprints taken?

A I’ve examined some photographs, as well as some reports.

Q And what is done when someone is processing a vehicle for
prints?

A Whenever we do -- whenever we process a vehicle for prints, the

first thing we do is photograph the vehicle before we print it. Photograph the

~N A UL B W e

o

the trial or any person connected with the trial by any medium of information,
including without limitation newspaper, television, radio and internet. And,
you are not to form or express any opinion on any subject connected with the
trial until the case is finally submitted to you. If in ten minutes you’d please be

in the hallway outside the rear door. You may step down and exit at this time.

room.

Number 1, who is Mr. Goldberg, sent a note to the bailiff, who provided it to

the Court that the Court’s had counsel review when we just did this sidebar

(Whereupon the following proceedings were held
outside the presence of the jury)

THE COURT: The record shall reflect that the jury has exited the court-

During this witness’ testimony, right at the beginning of it, Juror

VII - 26

001429

entire exterior. Then, depending on the case, we usually start with the exterior 12

of the vehicle and begin using powders to dust; dust around and just like 13 lasking if there’s been a violation of the exclusionary rule, basically.

you've seen on television, you know, and we take a piece of tape -- 14 And the witness has indicated that he was not in the courtroom

MR. KEPHART: Your Honor, Your Honor -- excuse me, sir. 15 [lyesterday.
Could we approach? 16 MR. KOHN: Let’s make sure. | mean, Mr. Schiro, were you in here at all
THE COURT: _Counsel may approach. 17 [fwith us? i
{Whereupon a bench conference 18 THE WITNESS: No, | was out in the hall but | was not -- never in the
was held) 19 [[courtroom Never stepped foot in the courtroom.
THE COURT: Ladies and gentlemen, you’re going to have a ten minute 20 THE COURT: Okay.
stretch break. : 21 MR. KOHN: What do we ‘do, just answer no to him?
During the recess you're admonished not to talk or converse 22 THE COURT: I’ll bring him in first -- )
among yourselves or with anyone else on any subject connected with the trial. 23 MR. KOHN: Okay.
And you’re not to read, watch or listen to any report of or any commentary on 24 THE COURT: -- before we bring the rest of the group in.
25
VII - 24 VII - 25
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1 The other discussion at sidebar had to do with the notice of this 1 |wife or something. And she gave me his cell phone. And | called him and we

2 |particular expert and his. testimony. The State’s objecting. You may state 2 [talked for a little while, while he was driving in his cell about the luminol.

3 flyour objection. 3 THE COURT: While he was driving in his cell?

4 MR. KEPHART: Your Honor, we were noticed, formally noticed last 4 MR. KEPHART: He was driving, using his cell phone.

5 [week during the middle of the trial. We were in our case-in-chief aiready, the 5 THE COURT: In his -- okay.

6 [lcase had started. And they chose to, | guess, endorse Mr. Schiro (pronounces 6 MR. KEPHART: Okay. And then we still weren’t aware until, | guess

7 finame). 7 juntil yesterday that they were, in fact, be calling him and they did. And they

8 MR. KOHN: Schiro {pronounces name). 8 [fput him on today. And the first portion of the testimony had to do solely and

9 MR. KEPHART: Schiro as an expert witness in the field of biological 9 [lexclusively with the tests conducted by the lab, involving the luminol test and
10 [lspecimens involving the luminol test specifically. And there was a great deal 10 Jthe test conducted by Tom Wahl, the phenolphthalin test.

1 [lof discussion about that on the record with our objection at that time because 11 Then, they went into additional information involving fingerprints.
12 the defense had, | guess, mistakenly read the reports or weren’t aware that 12 fit don’t know what else they’re going to go into. And that’s when | asked to
13 jithere was two tests done, luminol and phenolphthalin in this case. And with 13 flapproach the bench because we were not noticed of his intention or their
14 [[that, they said they may need to call Mr. Schiro and we objected because the 14 {lintention to use him for anything other than the chemical tests involving the
15 [lstatute requires that they notify us 21 days prior to trial. 15 [luminol or the phenolphthalin.

16 They know that this case involved these two tests or at least the 16 And at this point in time I'm objecting to any further testimony by
17 fluminol test. And i‘g was my understanding from Mr. Kohn's representation last 17 fthis witness involving anything beyond the luminol or the phenolphthalin, as
18 [lweek is that he was only aware of the luminel. Since then, i've spoken to Eric 18 fthat they did not notice us of that. We were not able to question him prior to
19 |Jorgenson. And Eric had indicated that he spoke to Mr. Kohn and that they 19 thim taking the stand with regards to that. And that we are in trial now and
20 [ldiscussed the two tests. So, regardless of that. They didn’t notice us properly 20 Iithis is the end of the trial and, now, they’re just trying to get additional

1 |before and the Court made a décision to allow Mr. Schiro to testify, provided 21 [linformation that they‘re not entitled to by statute. And I’d ask the Court to
22 ithat we were able to contact him and have a discussion with him. 22 [restrict his testimony to reflect just the luminol and phenolphthalin
23 Now, | -- that day, | made a phone call to the number that was on 23 MR. KOHN: Your Honor, we had this discussion last Monday when --
24 [lhis CV and | believe | reached an associate. | thought it might have been his 24 jthe day the trial started about this phenolphthalin, as soon as counsel made his

25
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opening statement. And I’ll reiterate how | recall it.
MR. KEPHART: It was Wednesday.
MR. KOHN: Wednesday, when counsel made his opening statement.

No—

some positive phenolphthalin reports. My knowiledge of the case at that time
was that Miss Renhard had run some items and found luminol to be positive.

She’d run some other items on phenolphthalin and the results were negative,

3 3
4 I did know that luminol tests were made, those are in Miss 4 liperiod. There is no other reference to phenolphthalin in any of the reports. |
5|[Renhard’s report. | also know that Miss Renhard tested phenolphthalin and it 5 [lwent back and looked. And if counsel has different ones let me see them.
6 jcame up negative. She testified to that. 6 | spoke to Tom Wahl on at least two occasions in preparation for
7 MR. KEPHART: Your Honor, on other things, not on this. 7 [itrial back in November. He indicated that there were no tests that confirmed
8 THE COURT: Not on the car? 8 |blood. He never mentioned to me anything that he ran phenolphthalin. Nor, is
9 MR. KEPHART: Not on these items here. 9 [[there anything in his reports that indicate it. Now, if | was dumb for not
10 MR. KOHN: Right. 10 [fasking every possible question, so be it. But he knew | was asking about
11 THE COURT: Okay. 11 liquestions, questions about tests and he didn’t volunteer.
12 MR. KEPHART: | just want to make sure it's clear. 12 Be that as it may, who knows who forgot what but until opening
13 MR. KOHN: Right. 13 [|statement | did not know there were any positive phenolphthalin tests. That's
14 But the only reference to phenolphthalin it was a negative result. 14 flwhen we got ahold of Mr. Schiro. You know; what’s going on here? We
15 [There was no reaction. 15 [italked to him about this things. What is this? We called him. We let them
16 MR. KEPHART: Your Honor, not on these items, that’s my concern. 16 llknow about that.
17 THE COURT: From -- 17 He comes to town yesterday and we tell him about where our
18 MR. KOHN: Counsel, can | just finish and then you can, you can -- 18 ficase is. He has pointed out we told him about evidence that’s come out.
19 MR. KEPHART: Well, | just want to make sure the record is clear, Your 19 |About fingerprints, about the crime scene, about the shoes. About what they
20 jHonor. That's what I’'m trying to do. 20 lldid not do with the shoes.
21 THE COURT: From Miss Renhard’s report? 21 He’s going to testify to that now. We did not notice that. We
22 MR. KOHN: I’ll start over again. 22 llhad no intention before to put that in our case-in-chief. But now that we've
23 THE COURT: Okay. 23 [Italked to him, now that we’ve seen the evidence, now that the DA gave us a
24 MR. KOHN: I found out on Wednesday that they were going to put in 24 [lclear theory of his case when he was cross-examining my client yesterday, we
25 25
VII - 28 VII - 29
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1 (went back and interviewed him last night and we have now formed other areas 1 fbefore. It wasn’t an effort to hide anything from this Court or from the DA’s
2 [of inquiry. 2 floffice. But as the trial progresses, things come out and we get to react to
3 | agree that this has come up today, but the fact is it's because of 3 jthem.
4 [the way Mr. Kephart cross-examined my client yesterday. That's the way 4 If we -- we did not plan on putting George Schiro in our case-in-
5 [trials are. Trials are not scripts. At least | hope they’re not. 5 flchief as of two weeks ago. But when all of a sudden the phenolphthalin
6 THE COURT: You mean we don’t know when people are going to have 6 fcomes up, whoever screwed that up -- excuse me, whoever messed that up, if
7 [teeth problems and stuff like that? 7 {it was me or Wahl, whatever happened, we had to react to it.
8 MR. KOHN: We dont, Your Honor. 8 There is a discovery statute, it is statutory and it is there for a
9 Trials are human experience. Trials are fluid. They’re not 9 lgood purpose. But there are many remedies. There are continuances. There's
10 [[stagnant. And things came up and now we want to ask some questions. 10 ffa chance of the DA to put on rebuttal.
1 Now, a number of years ago the legislature in an effort to avoid 11 The crime lab has all the people available that have already
12 |surprise and avoid people holding back from other had a reciprocal discovery 12 |ftestified or could testify that -- and rebut Mr. Schiro.
13 Jbill. They did not say that whenever something comes up in trial it cannot be 13 MR. KEPHART: Schiro.
14 [brought up. There are a number of remedies. 14 MR. KOHN: Thank you.
15 It is not a matter of all of a sudden something new coming out of

15 The least -- the most strict remedy, the least preferred remedy is
16 [exclusion. We have a right under thousands of case laws, case law decisions
17 [fin this country and _in this state under the Fifth Amendment, under due

18 fprocess, under the Fourteenth Amendment, under the Nevada Constitution, to
19 [get our case before the defense.

20 There may well be another witness that we're going to tell the

21 {Court about after lunch, after we interview him and that’s going to be a

22 fsurprise to the DA too. It’s not based on anything other than what he brought
23 fout in cross-examination yesterday. I'm telling the Court now we have not

interviewed the people, they’re coming to see us and then we’ll put that

2
=~
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16 fthe woodwork. He is reacting to things that they have put forth. We didn’t

17 fhide the ball on anyone. | suspect -- | maintain something was hidden on me

18 jon the phenolphthalin but, okay, | assume that was just a good faith mistake.

19 But we are reacting to the case. This is the way the case has

20 [lgone. We want to put on our defense. | believe that if the Court were to keep

2
22 denying Miss Lobato a fair trial and a right to put on her defense. And, the

him from testifying to the areas that we're going to now, the Court will be

23 |right to attack the State’s case.
24 That’s what we’re doing. We are not coming up with new
25
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1 jlevidence. We are attacking the State’s case. We have a right to do that. And 1 inothing.
2 lwhen we didn’t notice them 20 days in advance it's because of something 2 Those tests, every report, everything that’s been testified to in
3 fithey happened -- because of the phenolphthalin not being disclosed. 3 |here has been given to them. So, with regards to the requirements, regards to
4 And there would be, from that, other things came up in this trial 4 [ithe -- what Mr. Schiro will be testifying to -- and we're going to ask the Court
5 |land we spoke with him last night after trial. He’s from Louisiana. He didn‘t 5 lto exclude that. There's two remedies. You can continue it. You can exclude
6 llget here till yesterday afternoon. 6 [it. And in the middle of the trial, when they’re giving it to us now, there is no
7 But, Your Honor, this was not in an effort to hide anything from 7 Jeourt in this jurisdiction or in the Supreme Court that’s going to have a problem
8 [the DA’s office. We need this to attack what the District Attorney has put 8 [with this Court doing that. It's within your discretion. It is something that
9 fforward We need to attack the State’s case. And to not let us get into these 9 [they knew. That they should have let us know about. And I'm asking the
10 [|areas will deprive Miss Lobato of a fair trial under the Nevada and the US 10 [|Court to exclude it.
11 [[Constitution. 11 It’s beyond what happened last week. And the way that came
12 MR. KEPHART: Your Honor, we asking that the Court recognizes that 12 jup, Your Honor, they didn’t hear it through opening statement, they heard it
13 fboth the State and the defendant are entitled to a fair trial. 13 [because what | was doing was asking the Court permission, before |
14 Mr. Kohn stands here this morning and tells you that | wasn’t 14 fproceeded, to show photos to the jury. And there was three photos that dealt
15 flhiding anything. He didn’t even tell us this morning that he intended to call 15 fiwith the luminol test, that's when they found -- we had a long discussion
16 |Mr. Schiro for the purposes beyond what he was -- we understood he was 16 [labout it at that time. Then they came back iater and give us notice that they
17 lcoming in to testify for. He didn’t even tell us that this morning, so we could 17 flintended to call him.
18 [[have brought that up to the Court before the jury was even in here. No, it 18 And, so, at this point in time, Your Honor, | believe that the Court
19 {[happened in the middle of his testimony. He asked -- they asked questions 19 [has every right under the statute and the State certainly has every right to ask
20 [[beyond what they were allowed to bring him in here for in the first place. 20 [that you exclude any further testimony. Limit his testimony to what he’s
21 The report -- they were given all the reports. They had the report 21 flalready testified to. |
22 |[with regards to Tom Wahl’s report. We addressed this in the Court, how Tom 22 We don’t even know what he’s going to testify in the future, but |
23 [Wahi talked about that there was a weak positive presumption test. And | 23 jknew that he started talking about fingerprints.
24 idon’t know what Mr. Kohn did if he -- mistakenly, but we weren’t hiding 24 MR. KOHN: Your Honor, may | speak?
25 25
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1 THE COURT: As we were at the onset of trial, we’d completed the jury 1 [have more oils and liquids on their hands and why they would get the
2 [lselection and were going forward, early on, when the presumptive blood 2 [fingerprints. So, we can go into that. That’s critical.
3 [ftesting issues arose. The Court granted the defense the ability to call Mr. 3 There is some things that the pathologist has talked about, about
4 [Schiro with regard to expert testimony in that area. 4 Jthe blood spatter that would require Mr. Schiro to talk about the blood in the
5 The last question that was posed of him before counsel asked to 5 [|scene and on the walis, especially in light of Mr. Kephart’s questions over and
6 flapproach and objected concerned latent fingerprint development. That was 6 lover and over again about my client using a baseball bat on Duran Bailey. He
7 [lclearly beyond the scope. Also, crime scene and shoes would be beyond the 7 lwent through that at least twice, | think three times in his cross-examination of
8 [[scope. 8 Imy client yesterday. He kept talking about the baseball bat.
9 I think it is of utmost importance that the trial be fair to both 9 Mr. Schiro can talk about blood spatter and how that would affect
10 [sides. And this is a very, very late disclosure. The Court had asked for an 10 [lit. It's critical to our case because he's -- not only do | believe he’s going to
11 [offer of proof. The Court does not know if the State still has available to it any 11 [largue it and | in good faith believe he’s going to argue it, he argued it
12 [lof the experts in those areas to be considered to be recalled for possible 12 |yesterday in front of the jury in the form of questions.
13 frebuttal. Nor, do | know what counsel is intending to ask Mr. Schiro in those 13 And, the footprints. The fact is they didn’t even bring it up. |
14 lareas. 14 ljlmean now we’re at a point where | hate to --
15 MR. KOHN: Shall we tell you? 15 THE COURT: The footprints weren’t brought up?
16 THE COURT: So, | would ask for that offer of proof. 16 MR. KOHN: By the government. We brought it up.
17 MR. KOHN: Your Honor, one of the things that came up yesterday with 17 MR. KEPHART: No, Your Honor, we had a witness testify to that. He
18 [ithe cross-examination and with other cross that the State has done, is the 18 jcame in here and --
19 |State is implying that somehow fingerprints of our client were removed from 19 MR. KOHN: Your Honor --
20 {her car. They were trying to hide her fingerprints in the car. There’s some 20 MR. KEPHART: I'm sorry, go ahead.
21 [discussion about that, that they found Shadi, but they did not find our client. 21 MR. KOHN: -- I'm not done yet.
22 [And 1 think they are trying to show some type of nefarious purpose in that. 22 | mean that’s the problem. | have to give away my whole
23 [largument. But we can argue this >in front of the jury. But the fact of the

23 [[And I’'m sure that’s part of argument.
24 | believe Mr. Schiro can talk about fingerprints. How some people

VII - 34

001437

24 |matter is is the government did not put on evidence of the footprints and did
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1 |lnot do anything about it, we did. And | think Mr. Schiro can talk about what 1 THE COURT: |don’t see that any of this is a surprise to the defense. |
2 Istandard procedure would be for investigating a crime scene and what could 2 Jisee that this witness at this late date being called to testify into these areas is
3 |have been done through that. 3 |la surprise to the prosecution.
4 And they put Geller on to say they didn’t do anything and how the 4 My question to the prosecution is in light of the offer of proof that
5[FBlis. And he could talk about the FBI lab because our expert -- and they've 5 [Mr. Kohn has just made, do you have at your disposal that are still subject to
6 [been noticed about Mr. Bodziak but we agreed to that. But he’s not available. 6 lsubpoena, experts that can be recalled in terms of latent fingerprint develop-
7 He’s in Florida. This man is here. Those are things that are critical to the 7 fment, blood splatter and footprints?
8 |defense based on things that have either come out in the government’s case or 8 MR. KEPHART: As far as | know when they completed their testimony
9 fin their cross-examination in our case. And we have a right to put forth that 9 [lthey were released from testimony. | wouldn’t know because | have to go
10 levidence. And, other things that might be expected to be found at the scene 10 [fback and see if | can locate them and have them come in.
11 [based on what they’ve put forth. 11 I know that there was a lot of testimony by the defense in cross-
12 Your Honor, we are reacting to the government’s case. We have 12 lexamination with regards to the coroner involving potential blood splatter.
13 {a right to do that. We cannot anticipate everything that they’re going to do. 13 |There was testimony already from Joe Geller with regards to the footprints.
14 THE COURT: You couldn’t anticipate that there was blood splatter at 14 [fAnd, matter of fact, the defense had some photos on that. And there was
15 fthis scene? 15 ftestimony to Tom Thowsen about the footprints and where he explained that
16 MR. KOHN: Not the way he described it. 16 ihe knew the defense had it sized.
17 THE COURT:_ You could not anticipate that there were no fingerprints of 17 It was right, we knew that they had it sized. That’s not an issue
18 fyour client found in her car? And you couldn’t anticipate that they weren't 18 [to us. And the fingerprints | -- that would be Joe Geller. 1 don‘t know that -- |
19 [going to do anything about the footprints, when you hired an expert to do it 19 fmean they testified last week, there would be - | would think that we would
20 [lyourself? 20 [know what their intentions were, at least after their testimony and not at the
21 MR. KOHN: It's the way things come out in trial, Your Honor. And they 21 [last minute. So, ! can't tell the Court that, | don’t know whether or not.
22 [have a right to call other witness. But, we are being denied a right to put on 22 I would say that we’d have to go subpoena them again and
23 four case. There are other remedies other than exclusion. This is the worst 23 [lcontact them to come back in and that would probably cause a continuance for
24 fremedy. 24 flus to talk to them and determine what they‘re going to -- and | don’t know -- |
25 25
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1 fknow what they’re saying he’s going to say, but we don’t have a report from 1 THE COURT: In light of that it seems that what’s already been
2 {him. We don’t have anything from this man to tell us what he’d be saying 2 [lpresented at trial is that the photographs were taken at the crime scene. That
3 Jwith regards to our contacting of our other experts to question them, whether 3 [the bloody footprints were documented and that that allowed the defense to
4 lor not they’d even have anything to rebut to him. But that’s our problem. 4 [lhave them sized. And that the law enforcement prosecution side did not have
5 THE COURT: Now, that I'm thinking back on the footwear issue, it 5 ithat done. | think that's already been put forth to the jury. Being that there
6 [[seems that the testimony was that Metro would have had to send it out to the 6 [isn’t an expert readily available to the prosecution to get into that area, I'm
7 [IFBI to get done? And -- 7 |lgoing to sustain the objection on the footprint testimony by this witness.
8 MR. KEPHART: Well, no, no, Your Honor. Joe Geller testified that he 8 With regard to the latent fingerprint and the blood spatter, I'm
9 [lexamined all the known footwear prints that he had -- 9 llgoing to ask that over the break, that we're going to have a pretty long break
10 THE COURT: Uh-huh. 10 [this afternoon, the State contact the crime lab and see if the witnesses that
11 MR. KEPHART: -- to what was at the scene, including the tire tracks and 11 fyou had subpoenaed or any additional rebuttal expert witnesses in those two

12 [found that the defendant’s didn’t match. And then all the footwear that they

3 [|had didn’t match it.

14 THE COURT: Uh-huh.

15 MR. KEPHART: The concern the defendant had was that you didn’t have
16 [fit sized.

17 THE COURT: Uh-huh.

18 MR. KEPHART: And | mean he said it wasn’t her foot. He said that. It

19 fwasn’t the footwear that we had from her. So, | mean, to get it sized, ! don’t

0 fknow, | guess that’s just one additional thing that could be done. And that's

where he said, | couldn’t have sized it, | would have had to send it out to the

-

2 [|[FBI for that. And then Tom Thowsens, Detective Thowsens was aware of

23 fithat. And that’s where he testified that he knew that the defense had already

24 lhad that done. So, that’s the information with regards to the FBI.
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areas would be available to you or not and I'lf reserve ruling on those two

13 jlareas untii after we return.

MR. KOHN: May | confer with counsel, make sure there’s nothing |

15 missed because this is not my witness.

MR. KEPHART: Your Honor, one concern that the State has is that the
fact that they’d never noticed of a crime scene expert that they're intending to
18 [use this man for now, very well could have altered our pesition on what we

chose to introduce. That's why they’d have to notify us. That’s the purpose

19
20 [lof the statute. So, | have to tell you that regardless of what the experts say
21 [when we talk to them, I’'m goirig to ask the Court to continue this one week.

22 [And that’ll give me an opportunity to phantom what Mr. Schiro --

23 THE COURT: | can’t do that. i've already scheduled another trial to start

24 [Monday morning at 10:00 and we’ve not instructed this jury --

25
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MR. KEPHART: Right.
THE COURT: -- that they would be staying here beyond Friday this

o

THE COURT: Well, that would be very sneaky. That wouldn't have

been your intention.
MR. KOHN: No, no. But | mean we left it broad because we didn’t

3 fweek. | can’t try two cases at once. 3
4 MR. KEPHART: Oh, | understand that, Your Honor. Then | need to go -- 4 [know what we were going to hear from him.
5 THE COURT: And V'm set for trial five weeks in a row. | have a trial 5 And the fact is, is counsel saying he would have put on difference
6 [levery week. 6 levidence or --
7 MR. KEPHART: Well, that’s where we run into the problem where | 7 THE COURT: That’s what he's saying. He said he may have presented
8 Ibelieve that -- 8 fithings differently or used --
9 THE COURT: | think it would be more problematic to sever it and bring it 9 MR. KEPHART: | mean we --
10 fback six weeks from now to resume. Who knows how many of the jurors 10 MR. KOHN: [ will put all the evidence on.
11 fiwe’d still have available. 11 THE COURT: -- different witnesses. His arguments may have been
12 MR. KEPHART: Well, that's why we're to be noticed, so we won’t run 12 [different.
13 {into these problems, because it takes into consideration the Court’s schedules 13 MS. DIGIACOMO: Your Honor -
14 [las well. Thank you, Your Hanor. 14 MR. KOHN: Your Honor, will he be allowed to talk about the crime
15 THE COURT: You're welcome. 15 scene and what he would be expected to find in an area like this with this kind
16 MR. KOHN: Your Honor, we did not receive a report from Mr. Schiro. If 16 [lof beating?
17 lwe would have, we would have provided it. And we have no duty in the law 17 MR. KEPHART: Expected to find?
18 [to get one. 18 MR. KOHN: You can talk to him. Talk to him.
19 What we said was George Schiro, as an expert in forensic 19 THE COURT: No. | think the issue is not other crime scenes, the issue
20 lscience, it is anticipated that George Schiro will testify regarding the collection, 20 fiis this one. | think that would be much more potentially confusing and
21 [[preservation and testing of evidence from the crime scene. 21 jmisleading to the jury than probative.
22 MR. KEPHART: That may be what it says on the motion, Your Honor. 22 We're going to go Off the record, as he has a phone call coming
23 [[But the argument and the reason it was admitted we’'ve addressed. 23 Jin.
24 MR. KOHN: And if -- 24 (Whereupon the courtroom was at ease)
25 25
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1 THE COURT: We were off the record. 1 |ireturn to the courtroom at this time, please.
2 Mr. Kohn has asked if the State would -- they would pass the 2 THE BAILIFF: Yes, I will.
3 |witness on the presumptive blood testing area to be cross-examined at this 3 THE COURT: The record shall reflect that Mr. Goldberg is in the
4 fitime and then we’'ll come back after the break and see if -- see what'’s 4 [icourtroom and he may return to his seat.
5 [happening with your witnesses and if he’s going to give any further testimony. 5 Mr. Goldberg, Mr. Schiro, who is on the witness stand flew into
6 MR. KEPHART: Right. And | was addressing that, is that | would prefer 6 [town from out of state yesterday and was in the haliway but never came into
7 fnot to do that because if you'll recall | had to pose an objection right at the 7 fithe courtroom.
8 lportion of his testimony he's talking about fingerprints. | approached the 8 This is being advised at the request of counsel and in response to
9 [bench. And now we’'ve had this discussion. | don’t want to leave with the 9 IMr. Goldberg’s note, which can be marked as the Court’s next in number.
10 fljury some false belief that I'm trying to hide something from them as weil. 10 If the bailiff would have the remaining jurors now enter.
11 This is something that they knew about it. They shouldn’t have 11 MR. KOHN: Your Honor, can we approach real quick?
12 [[done it in this manner. And, now, we're in a point, we’re put up against the 12 THE COURT: Of course.
13 jlwall here, Your Honor. We’re backed up against the wall. They’re back- 13 (Whereupon a bench conference was held
14 [dooring this evidence in. 14 *orox ok
15 THE COURT: The thing is we’ve had the jury sitting out there for half an 15 (Whereupon the following proceedings were held
16 [|hour now. 16 in the presence of the jury)
17 MR. KEPHART: Yeah. 17 THE COURT: You may be seated as you return to your seats.
18 THE COURT: Do you want them to waste their whole morning or do you 18 State may cross.
19 flwant to take 15 minutes and do a cross-examination on this section? | mean 19 MR. KEPHART: Thank you, Your Honor.
20 Jlwhat’s happens, happened, we can’t undo it. 20 CROSS-EXAMINATION
21 MR. KEPHART: [I'll do thé cross. 21 [BY MR. KEPHART: :
22 THE COURT: All right. It will be limited to this one area and we'll 22 Q Mr. Schiro, do you agree with me that both luminol and
23 freserve ruling till later in the day on the fingerprint and blood splatter areas. 23 {lphenolphthalin are both presumptive tests for the detection of blood?
24 Mr. Bailiff if you would ask just Juror Number 1, Mr. Goldberg, to 24 A Yes.
25 25
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Q And it's your testimony here that the Hema Trace test is more
sensitive than the phenolphthalin test?

A Yes, the Hema Trace in our experiments at the Louisiana State
Police Crime Lab, we found the Hema Trace test to be more sensitive than the
phenolphthalin.

Q And that’s in your lab?

A That’s correct.
Q That’s not necessarily consistent with the literature involving both

-- involving phenolphthalin and Hema Trace, is it?
A I’'m not aware of any specific literature to which you're referring.

Q Okay. And both phenolphthalin and luminol, both of them have

false positives --

A Yes.

Q -- you'd agree?

A Yes.

Q And both of them have some common false positives, is that
correct? .

A Yes, | believe that the false positives are actually commen to both.

But ! believe the luminol is more sensitive to those false positives than

phenolphthalin.
Q What my question was is that both of them have common

materials that cause a false positive?

A Yes.
Q And one of those is copper salts?
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A Yes.
Q Okay. And just so I'm clear here, a human stool sample or a

human stool, human urine or human vomit could cause a positive reaction in

both luminol or phenolphthalin, only if there’s biood in those, that correct?

A Well, if there’s blood and there’s no other type of like vegetable

material or anything that may be mixed in there.

Q And the way that you get blood in a stool or urine or vomit is if

lyou have some kind of maybe medical problem?

A That's one possibility, yes.
Q And are you familiar with any of the chemists here in our lab?
A Yes.
Q Are you familiar with Tom Wahi?
A Yes.
Q Would you agree that he is a qualified expert in your field?
A Yes.
Q Before you came here today, did you prepare any report that the
ate could look at -
A No.
Q -- that was involving your testimony?
A No.
Q Now, you indicated that the first test that you do is a visual test?
A Yes.
Q And, oftentimes you may not see certain things visually, that’s

'why you use the luminol?
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1 A Well, in the papers that -- I"ve written a paper on collection and

[N

3 flabsolute last resort.

4 Q My question to you, sir, was is when you can’t see it visually,
5 {would you use luminol?

6 A It would be case dependent but | have used it before when |

7 lhaven’t been able to visualize anything.

8 Q And you also said that luminol has a shelf life?

9 A That's correct.

10 Q Okay. And before you use luminol, however, there’s a way of

11 mixing it, is that correct, that you would use?

12 A That’s correct.

13 Q Okay. And when you mix it, you mix it for purposes of actuaily
14 lconducting the test?

15 A That’s correct.

16 Q Okay. Then if you set it on the shelf for a little while, then it

17 |lwears out, is that right?
Well, after about 20 minutes it's going to start automatically

18 A
19 freacting.
20 Q Okay. And a qualified crime scene analyst you would hope,

21 [lbecause you deal with this, you would hope that that qualified crime scene

22 flanalyst would know that it may have a problem after about 20 minutes?

23 A I would hope so.
24 Q Okay. And that’s something that they’re trained or at least in
25 ’
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preservation of blood evidence and my recommendation is luminol is used as a
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your understanding, in your experience, that’s something that they're trained

in?

A Well, it depends on who trains them.

Q Okay.

A And, you know, what research they’ve done.

Q But that would be something that you would train?

A Yes.

Q And you would tell them, hey, crime scene analyst when you do
this, you got 20 minutes to get it done?

A Yes.

Q Okay. And there’s nothing in this case that you have learned that

would suggest that our crime scene analysts didn‘t follow their training and

experience how to use luminol, is there?

A No.
Q So, as far as you know it was done properly?
A Yes.

Q And the photos that you looked at, you agree -- Exhibit Number
112 -- appears to be a positive reaction done by luminol?

Yes.
Because you've seen a lot of them?

Yes.

o >» p »

Would you agree --
MR. KOHN: Can | see that picture, counsel?

THE COURT: Slipcover.
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1 MR. KOHN: Oh, thanks. Gotit. | know. 1 A Yes.
2 Q (By Mr. Kephart} Exhibit Number 113 now, you'd agree that 2 Q And that the door panel is a porous surface?
3 lthat’s a positive reaction by luminol? 3 A Yes.
4 A Yes. 4 Q And even the seat cover is a porous surface?
5 Q And you would agree that Exhibit Number 114, these marks right 5 A Yes.
6 lhere (indicating) are a positive reaction for luminol? 6 Q Okay. And you also said that there’s -- you said it's very difficult
7 A Yes. 7 fto clean up but if you know how to do it, would you agree with me if you
8 Q And the -- you said there's certain types of substances that are 8 iknow what you need to clean up, you could possibly get it done?
9 [tharder to destroy the blood sample from, is that right? 9 A | know how to do it and | can’t get bloodstains out at home.
10 A | don’t understand what -- 10 Q Okay. Not at ali? Never at all?
11 Q Well, if you put blood on glass - 11 A Never.
12 A Uh-huh. 12 Q Okay. Now, you said though you can’t get bloodstains out. My
13 Q -- you can wipe it off a lot easier than you put it in carpet, 13 |lquestion to you is can you get them out to beyond the confirmatory test?
14 jicorrect? 14 A Not the Hema Trace test. | wouldn’t think you could. Again, if
15 A Yes. 15 fyou’ve --
16 Q Because of the crevices and all that, that you said? 16 Q Okay. Now, I’ not asking you to think.
17 A Yes. ) 17 A Okay.
18 Q Okay. Would that possibly be similar to a hard surface, like plastic 18 Q Okay. .Can you get them out?
19 {|lsurface versus carpet? 19 A Yes, you could. Yes.
20 A Just about any non porous surface it would probably be easier to 20 a Okay. So, if you knew that this car had blood in the car and then
21 [lclean, again, provided it’s not a textured, real texturey (sic) porous, non porous 21 jithe experts come back and say; hey, here’s at least a presumptive test,
22 [Isurface. 22 fiwouldn’t you agree that that presumptive test was at least accurate as it's set
23 Q You would agree that the seat in that car or what you saw there is 23 flup to be a presumptive test for blood?
24 lla porous surface? 24 A As -- yes.
25 25
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1 Q Okay. And it's your position from where you're from in Louisiana, 1 Q Okay. So, the photograph -~ if you knew that an individual had
2 fam 1 right? 2 [blood on her hand and drove this car (indicating), you would still say simply
3 A Yes. 3 [|lbecause there’s no confirmatory test that it's not human blood?
4 Q Okay. That if you don’t get a confirmatory test, your answer is 4 A That’s correct.
5 [that it’s not blood? 5 Q But you still can’t say that there’s no blood in that car, could you?
6 A It's not human biood. 6 A No, | couldn’t.
7 Q It’s not human blood? 7 Q No human blood in that car?
8 A Correct. 8 A No human blood was detected in that car in my opinion.
9 Q Okay. So, you don’t know -- that may be animal biood? 9 Q Okay. Just based on these photos and the two tests and your
10 A It’s a possibility. 10 istandard of the confirmatory test --
11 Q So, you're saying it's not human blood because you don’t get the 11 A That’s correct.
12 Q -- which you believe is the Hema Trace is more sensitive than the

12 Jlconfirmatory test; however, you can clean it to the point where you wouldn’t
13 jget the confirmatory test?

14 A You couid but you wouldn’t get the phenolphthalin test positive, in
15 my opinion. ‘

16 Q Okay. So, if another expert says that the phenolphthalin test is --
17 [it goes luminol most sensitive, phenolphthalin next, the Hema Trace and then
18 [the DNA, it’s your testimony that that expert would be incorrect?

19 A | would disagree with his opinion.

20 Q Okay. Tom Wahi testified in this trial that he conducted the

21 jconfirmatory test and would not say that it's blood. But he also said he would

22 {lnot say it’s not blood. That's not the opinion of -- the standard that you use

23 [from where you're at in Louisiana, is that correct?
24 A As | said, it’s not human blood is where my stand is.

VII - 50

001453

13 phenolphthalin?

14 A Well, our experiments have shown that in our lab.

15 Q In your lab?

16 A Correct.

17 Q Okay. But you're not aware of any literature that says otherwise?
18 A I'm no£. No.

19 MR. KEPHART: Nothing further, Your Honor.

20 MR. KOHN: Should we take our break at this time, Your Honor?
21 THE COURT: That would be fine.

22 You may step down from the stand.

P THE WITNESS: Thank you.

24 MR. KOHN: We have some redirect but -- so.

25
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THE COURT: You'll reserve it till when we return?

THURSDAY, MAY 16, 2002; 3:25 p.m.

2 MR. KOHN: Yes, Your Honor. 2 )
3 THE COURT: We're going to resume at 3:307? 3 (Whereupon the following proceedings were held
4 MR. KOHN: 1 thought so, yes. 4 outside the presence of the jury)
3 THE COURT: Ladies and gentlemen, during this late lunch recess you're 5 THE COURT: The record shall reflect that we're all re-assembled and
6 jadmonished not to talk or converse among yourselves or with anyone else on 6 |laccounted for, apparently we were able to get everything done over this break.
7 lany subject connected with the trial. You are not to read, watch or listen to 7 We're outside the presence of the jury in State versus Lobato,
8 [any report of or any commentary on the trial or any person connected with the 81C177394.
9 (trial by any medium of information, including without limitation newspaper, 9 Mr. Kephart, what did you find out?
10 ftelevision, radio and internet. And, you are not to form or express any opinion 10 MR. KEPHART: Well, Your Honor, | want -- first of all, before | address
11 jon any subject connected with the trial until the case is finally submitted to 11 jithat, | just want to make another record that like defense counsel throughout
12]lyou. If at 3:30 you'd please be available in the hallway outside the rear door. 12 fthis trial, they once again served on me another notice of alibi. Supplemental
13 {We'll be in recess till that time. 13 |notice of alibi, naming a Robert McCarty and a Juana McCarty, apparently that
14 {Whereupon the luncheon recess was taken 14 is a neighbor of the defendant. | just received that when | walked back to my
15 at the hour of 1:00 p.m.) 15 Joffice, it was on my desk.
16 16 What | found out with regards to the experts is that it’s my under-
17 17 jstanding that many, many months ago Phil Kohn or somebody who
18 18 [frepresented himself as the attorney representing Blaise Lobato in this case,
19 19 jcontacted the Las Vegas Metropolitan Police Department Criminalistic Bureau
20 20 [land specifically talked to Debbie McCracken about blood spatter information on
21 21 [ithis case. There was questions asked of her. She indicated to me that
2 22 [because she was familiar with -- from the questions asked then, that she’d
23 23 ||lprobably be the one to end up havie to work the case up, but there was
2% 24 Inothing ever worked up at that time. She said it would take, pushing it, at
25 25
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1 [least two weeks to get that done. 1 THE COURT: So, Mr. Geller is in town, he was just out to lunch, so you
2 She also painted out to me -- | sent a copy of Mr. Schiro’s CV to 2 Jlweren’t able to speak with him?
3 [her because she had never heard of him before and she pointed out to me that 3 MR. KEPHART: Right.
4 [there’s nothing in the CV, except for one aspect in 1996 that he went to a 4 THE COURT: Okay.
5 [Bloodstain Pattern Analysis Crime Scene Documentation course and that she 5 Yes, Mr. Kohn.
6 {noticed through her information that he’s not a member of the International 6 MR. KOHN: Your Honor, in terms of Debra McCracken, she is clearly
7 [[Association for Identification. He’s not a member of the International 7 {Iright that | contacted her many, many months ago in preparation for trial the
8 |[Association of Bloodstain Pattern Analysis. There’'s nothing to suggest that 8 [first time. | asked her about it. She told me that she can only do a work-up if
9 [lhe’s ever qualified, other than his statement today, after the Court accepted 9 [[requested by the detectives, which is an amazing coincidence because that's
10 {lhim only as a forensic biologist, forensic biology expert, that he's been 10 [lwhat Mr. Geller told me in terms of sending the footprints to the FBI lab. It
11 (jqualified as an expert in this field before. 11 jhas to come through the detectives.
12 Tom Thowsen and | have talked about that. | questioned him

12 And | tried to contact Joe Geller, who was the expert that we
used in this case and when | called he was out for lunch and he never called

14 {me back by the time | came back down to Court. So, | don’t know where he's

15 flat with that.
But | did notice also in his CV, Mr. Schiro’s CV that he provided to

17 Jus, that there’s nothing in this CV that suggests that he’s an expert in

fingerprint analysis. Nothing to suggest that at all.
What the CV is talking about is his forensic DNA analysis, DNA

—
o

20 fworkshop, DNA typing. His forensic biology situation. And | would suggest
21 {fthat’s because he only -- if he has other information, it was simply because he
22 lwas preparing to testify in the field of forensic biology. So, at this point in

23 ftime that’s all | can offer the Court.

24 MR. KOHN: May | answer that?
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13 fabout it at the preliminary hearing. But did | talk to Miss McCracken?

14 |Absoclutely. Did | have access to have her do the work for me? Clearly, | did
15 jnot. But am | the person she talked to? No doubt about it. | did talk to her.
16 IShe did return my phone calls. She just couldn’t do the work-up on my

17 frequest. )

18 And the problem is I’'m not going to go to the DA and ask them
19 fwill you do it my way? Because they’re not going to do it my way, they’re
20 lgoing to do it the way they need it for their own case. So, in terms of was

21 [Miss McCracken contacted? Absoliutely. | didn't know they had a blood

N
N}

2 [spatter, that’s how | first found out about it. But, yes, absolutely, | am the
23 fiperson to whom she spoke.

In terms of the expert’s qualification, that’s either for the Court to
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decide or for the trier of fact. And if you want to bring him back to see if he

develop a response, the Court will sustain the objection as to the blood

2 really has the qualifications to discuss this area, I'm certainly open to that. But 2 [lsplatter. .
3 [Miss McCracken, | hope she wasn’t implying that someone was lying to her 3 The Court will allow the guestioning on the lack of the defendant’s
4 flabout who Phil Kohn was. And i hope she wasn’t lying that, yes, she prepared 4 ffingerprints being found in the Fiero.
5ia report. Because she did not without the request of the investigating 5 MR. KOHN: May | say one thing?
6 [detective, which was Tom Thowsen. And that never came. 6 THE COURT: In anticipation that Mr. Geller may be available to the State
7 MR. KEPHART: Your Honor, if | misspoke | -- Debra McCracken told me 7 las a rebuttal witness, if they so choose to pursue that.
8 [lshe did not prepare a report, if that’s -- | don’t think ! said that. But what I'm 8 MR. KOHN: Your Honor, just -- all that my point was making was that
9 j)saying if she needs to and is required to, it'd be at least two weeks pushing it 9 [Metro knew long ago that | was concerned about blood spatter. So, it's
10 [to be able to do that. 10 [wasn’t like they were not on notice of my concern, they just did nothing about
11 The other thing is is that Mr. Kohn new about it months ago. And 11 [it. But the Court’s ruled and | do not mean to argue with the Court’s ruling. |
12 jthen we get it sprung on us right now with Mr. Schiro. Right now. And that’s 12 [iust want it clear that they knew my concern back in -- did she tell you when |
13 flour complaint. That's why. 13 [called?
14 We have to specifically, specifically notice a blood spatter expert 14 MR. KEPHART: She said months and months ago.
15 [in order to use them. We can’t notice a forensic expert or anything. We have 15 THE COURT: And like | said, it’s not something that just came to light
16 fito -~ the Court’s here in the Eighth Judicial District require the State to 16 [[due to the cross-examination of Miss Lobato then.
17 Ispecifically notice tk)at and that didn’t -- 17 MR. KOHN: Okay. But --
18 THE COURT: When | asked for the offer of proof on the blood splatter, | 18 THE COURT:V Would the bailiff please bring the jury in?
19 {didn’t get a whole lot of specifics, other than kind of a general statement that 19 MR. KOHN: A couple of things, really quickly, Your Honor. It's not very
20 [[concerned blood spatter and baseball bat. 20 [lquickly.
21 And it appears that it's not -- well, it was initially represented that 21 Counsel pointed out that we did send them and we are prepared
22 |ithis was a new issue that was raised for the first time in light of the State’s 22 [lto file but it’s the wrong spelling of other witnesses that came to light after the
23 Jcross-examination of Miss Lobato. It now appears that that’s not correct. 23 [lcross-examination yesterday. It happens to be the next door neighbor --
24 [ That this would not be timely noticed. And, as it would take two weeks to 24 THE COURT: Wé don’t need to address the supplemental alibi right now.
25 25
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1 [We have the jury waiting and we have the expert in from out of state and we'll 1 THE COURT: The record shall reflect that the bailiff is returning the jury
2 lget back to that later. 2 [to the courtroom and as they arrive at their seats they may be seated.
3 MS. DiGIACOMO: Your Honor, just while he’s getting the jury this is real 3 MR. KOHN: Will the Court give me a rest —
4 [loriefly. 4 THE COURT: The record shall reflect that Miss DiGiacomo, Mr. Kephart,
5 IMr. Kohn, Miss Lobato and Miss Navarro have been here since we just

o N o w

| would just like to bring to the Court’s attention, you know my
husband, Marc DiGiacomo, he left the courtroom earlier. He overheard
witnesses or the Lobatos outside talking loudly and the jury was nearby. I'm
not exactly sure what he overheard.

When | came back into the courthouse from my errand, while we
were on our break, | specifically overheard this person (indicating) talking with
the Lobatos, complaining loudly about the jury and how they were looking at
him or giving him dirty looks. And I think that all of these people need to be
admonished not to tatk about the case, especially when they’re -- could be
within the earshot of the jury.

THE COURT: The record shalt reflect that when Miss DiGiacomo said

this person, she pointed to a female who's been in the audience through most

of the trial, who's t;een shaking her head to the negative in response to that
statement.
| would ask defendant’s counsel to please reiterate that to these

individuals, that they need to keep their voices down in the hallway, please.

MR. KOHN: | will do that, Your Honor.

THE COURT: Thank you.

{Whereupon the following proceedings were heid
in the presence of the jury)
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6
7
8 [to be recalled?
9
0

returned from a break.
Do you wish to step to the hall, speak to your witness, he’s going

MS. NAVARRO: If | may for just one minute.
THE COURT: The record shall reflect that Mr. Schiro is returning to the

1 fcourtroom. If you would please be seated. And the Court reminds you that

2 |lyou remain under oath. Miss Navarro may proceed.

13 MS. NAVARRO: Thank you, Judge.
14 REDIRECT EXAMINATION

5 BY MS. NAVARRO:

16 Q
17 |lprint development. Could you please tell us what your education experience is

Mr. Schiro, before our break we were talking about latent finger-

18 flin that field?

19 A

['ve taken several training classes in latent fingerprint develop-

20 fment. I've been trained by people in -- within the labs that I’'ve worked in on

latent fingerprint development. ”
I’'ve also processed probably several hundred vehicles as far as

3 [lprocessing them for latent fingerprints, along with crime scenes and evidence

24 flin the lab.
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Q Have you ever testified before as an expert on latent fingerprint

Then we’ll go ahead and we’ll take some powder and we'll dust

2 [development? 2 |Ifor fingerprints along the exterior of the vehicle.
3 A Yes. 3 Once we've got - and what we’ll do once we see prints, we'll go
4 Q And where was that? 4 [lahead and we’ll take some print lifting tape, just like you’ve seen on TV and
5 A In Louisiana. 5 |lwe’ll go ahead and we’ll lift the prints and we’ll collect those and set those
6 MS. NAVARRO: Your Honor, at this point | would request that he be 6 [laside and submit those to a bureau of identification.
7 llcertified as an expert to testify in this case about latent fingerprint 7 After we finish processing the exterior of the vehicle, we'll move
8 [[development. 8 [to the interior of the vehicle and begin processing the different surfaces in the
9 THE COURT: State reserves the prior — 9 |lsame manner. We'd begin by photographing it, then we’d go ahead and dust
10 MR. KEPHART: Yes. 10 fithe vehicle for prints.
11 THE COURT: -- objections? 11 Q And do you always find latent prints?
12 MR. KEPHART: Yes, Your Honor. 12 A Not always.
13 THE COURT: Overruled. 13 Q Why not?
14 MR. KEPHART: Thank you. 14 A There are different factors as to whether fingerprints will be
15 THE COURT: Motion granted. 15 [found. Whenever we’re looking for fingerprints, whether it’s a house or a car,
16 MS. NAVARRO: Thank you, Judge. 16 |we take a shotgun approach, basically, we just hit it with the powder and see
17 Mr. Schiro, what have you reviewed in this case in regards to the 17 if anything turns up.
18 |[fingerprint analysis that was performed? 18 Several factors are going to determine whether or not we find any
19 THE WITNESS: Some photographs and some reports. 19 [fingerprints. One, is going to be the individual’s physiology and behavior.
20 Q (By Ms. Navarro) And could you please explain to the jury what is 20 |Some people who may be clean a lot, maybe wash their hands a lot, aren’t
21 [[done when latent fingerprints are processed? 21 [lgoing to have as many oils or sweat residues that are going to leave behind a --
22 A Well, whenever a vehicle is processed, for example, first thing that 22 {ithat will leave behind a fingerprint for us to find. ‘
23 [we do is we'll go ahead and we'll photograph the exterior of the vehicle to 23 Also, the type of surface. Certain rough surfaces we won’t be
24 [lmake sure we document it prior to it being fingerprinted. 24 lable to get fingerprints from. Also, environmental factors can piay into
25 25
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1 fwhether or not we find fingerprints. For example, being from Louisiana where 1 [and sometimes the steering wheels are textured or they may be cracked. They
2 |lwe have a lot of swamps and it’s really humid and it rains a lot, we have a 2 [may not take powder very well whenever we try and dust them. So, again,
3 [lhigh humidity content so the fingerprint residues -- around 97 percent of finger- 3 there could be any number of reasons why you wouldn’t get any prints from a
4 lprint residue is going to be water. And if you live in a dry environment it's 4 [person’s vehicle.
5 lmore than likely that that water will evaporate out from the fingerprint. So, 5 Q And you also testified that the environment might have something
6 flagain, there are a number of factors that are going to determine whether or not 6 lto do with it, the heat -
7|lwe’ll be able to get any usable prints from an object. 7 A Yes.
8 Q Now, you also used a different term, you said usabie prints. Is 8 Q - the lack of humidity?
9|that a unique term? 9 A Yes, this being a drier environment all the prints may tend to
10 A No, some prints we may dust the surface and get maybe just a 10 |evaporate more readily if it’s just in, again, if it’s just a print where someone
11 [little partial print, not enough for an identification or anything and, you know, it 11 [has just touched the surface and their natural sweat and oils would be
12 [may not be lifted. Or, we may have some smudges. Or, we may have what 12 |deposited.
13 [we call overlaid prints where a number of people have touched the surface and 13 Q So, if a vehicle is sitting out in the sun not in a garage or under a
14 jsome of the prints obliterate the other prints. 14 [jcarport but under the sun, say a July in Nevada, a July sun, couid that play a
15 Q So, it’s possible that there are prints on a specific surface but that 15 [part in whether or not there were latent prints that were recovered from a
16 [they‘re just not usable when they're lifted? 16 [vehicle?
17 A That’s correct. Or, they may not have even been lifted because 17 A Yes.
18 [the person doing the collecting may not have felt that they were usable. 18 a When ;/ou process a vehicle for prints do you usually find prints
19 Q So, how would you explain prints not being on one -- for example, 19 {more likely on the inside or outside of the vehicle?
20 [[if | owned a car or someone owns a car and their prints not being on their own 20 A Usually the bulk of where | find prints is usually on the exterior of
21 fcar? How would you explain that? 21 [the vehicle, provided it hasn’t rained cor anything because the surfaces -- you
2 A Well, again, with all the factors you're dealing with, in particular 22 [lhave a lot more smooth surfaces on the exterior of the vehicle typically.
23 [the interiors of vehicles, there aren’t a lot of smooth surfaces on the interior of 23 Q And how many cases, approximately, have you served as a
24 [the vehicles. You have the windows and the mirror. A lot of the stick shifts 24 lconsuitant in the forensic science field?
2 25
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1 A I"'ve worked approximately 2,100 cases.

2 Q And, of those, how many times have you testified?

3 A I've testified in a little over 105 cases.

4 Q And of those 105 cases that you've testified in how many of
5 |those were for the defense?

6 A This is the fourth time {'ve been called as a defense witness.
7 Q So, all those other times you testified, who were you testifying
8 fifor?

9 A For the prosecution.
10 Q So, this is a pretty unique case?
11 A Yes.
12 MS. NAVARRO: Pass the witness.
13 THE COURT: Cross?
14 MR. KEPHART: Thank you.
15 RECROSS-EXAMINATION

16 [BY MR. KEPHART:

Q This case, though, you're not hired by the prosecution, you're

18 [thired by the defense, aren’t you?

A That's correct.

Q Okay. And you’re from Louisiana?

A Yes.

Q And Louisiana rains a lot and there’s a ot of moisture in

23 [Louisiana?

1 Q Okay. How many times have you lifted prints in Las Vegas,

2 ([Nevada?

3 A Never.

4 Q Okay. How many times have you lifted prints in Panaca, Nevada?
5 A Never.

6 Q But we all know that dry environment, because our experts talk
7 [labout it, will eventually -- could eventually affect a fingerprint?

8 A Yes.

9 Q Okay. Do they have air conditioners in the cars in Louisiana?
10 A Excuse me.
11 Q Do they have air conditioning in the cars in Louisiana?

12 A Yes.

13 Q Okay. And would the air conditioning affect a fingerprint?

14 A As long as it’s running it would tend to -- any of the moisture

5 |[that’s in the fingerprint would tend to stay longer.

16 Q In Louisiana it's so humid that in the heat of the summer people

17 [[that are in the car tend to sweat?

18 A No, not with air conditioning.

19 Q Okay. But if their air conditioner isn"t working --

20 A Oh, yes.

21 Q -- they tend to sweat, right? Or, if you even just step out of the

22 fcar in the heat of the summer, there’s no air conditioning, people sweat, the

23 [humidity?

24 A Yes. 24 A Correct.
25 25
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1 Q Okay. And would you agree with me that people in Nevada sweat 1 [lare that you‘re trying to get rid of evidence that’s in the car?
2 flas well during the heat of the summer? 2 A Well, it depends on what the person’s motivation is for cleaning
3 A | can’t say for sure but | would assume that there’s a certain 3 jithe vehicle.
4 lldegree of sweating that goes on. 4 Q My question of you, sir, is if you're purposely trying to clean the
5 Q Okay. And during a period possibly of driving for a period of time 5 [lvehicle, chances are is that you would destroy evidence in that car?
6 [that people might sweat in their car? 6 A Yes.
7 A Yes. 7 Q Meaning fingerprints?
8 Q Okay. And they might get -- so, if we're talking about a person 8 A Yes.
9 llwho cleans himself all the time, that may not be a factor if you‘re driving for a 9 Q And, maybe, even blood?
10 [period of time and you’re sweating? 10 A Possibly.
11 A That’s correct. 11 Q Okay. And -- nothing further, Your Honor.
12 Q Unless, of course, you're stopping at every stop and washing your 12 THE COURT: Redirect?
13 [|hands and doing all that, right? 13 MS. NAVARRO: Thank you, Judge.
14 A Correct. 14 REDIRECT EXAMINATION
15 Q Okay. So -- but on the other hand if a person -- you said that 15 [BY MS. NAVARRO:
16 there’s different ways that a car may not have prints and you were talking 16 Q Mr. Schiro, all the fingerprints weren’t destroyed in the vehicle in
17 [labout the environment, maybe the way that the people were, you know, trying 17 {ithis case, were they?
18 {[to pull the prints anﬁ thought maybe they weren’t good prints, you know. it 18 A No, no{ according to the reports | read.
19 [jalso could be destroyed by a person purposely, right? 19 Q In fact, they were able to obtain at least 18 or 19 latent finger-
20 A That’s a possibility, yes. 20 {prints, is that correct?
21 Q | mean that’s why people do that when they steal cars and that, 21 A | believe so.
22 ithey wipe their prints off so police can’t find them later? 22 Q And there was, actually, a report that the crime scene
23 A Yes, that has happenéd. 23 finvestigator, Miss Louise Renhard, found some vomit inside the vehicle?
24 Q Okay. And, so, if you purposely try to clean a vehicle, chances 24 A Yes.
25 25
VII - 66 VII - 67
001469 001470

014



Michelle
Text Box
014


R T T - N VS N VPR SOy

Q So, if someone was trying to clean this car out, they didn't do a
very good job, did they?
MR. KEPHART: Your Honor, cbjection.
THE COURT: Sustained.
MS. NAVARRO: No further questions.
THE COURT: Further cross?
RECROSS-EXAMINATION

BY MR. KEPHART:
Q Sir, you said you read a report and they asked you about 18 or 19
fingerprints. Isn't it true that there was only four prints lifted from the car?
A 1 don’t recall, specifically.
Q If | was 1o tell you that there was only four prints lifted from the
car, would you agree with me?
A If it's in a report, yeah.
Q Thank you. Not 18 or 19?
A That would depend what the report said, yes.
MR. KEPHART: Thank you.

Nothiné further, Your Honor.
MS. NAVARRO: Nothing further, Your Honor.
THE COURT: You may step down.
THE WITNESS: Am | excused?
THE COURT: Yes, you are.

Defense may call thei:r next witness.
MS. NAVARRO: Judge, the defense calls Miss Jo Ann Dennert.
THE COURT: Would counsel approach.
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